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STRAY.  (See  also  the  titles  Animals,  vol.  2.  p.  378;  Fences,  vol.  12,  p. 
1035;  Impounding,  vol.  16,  p.  4.)  —  "Stray,"  in  its  common-law  sense, 
denotes  a  wandering  beast  whose  owner  is  unknown.' 

8TBEAM.  (See  also  the  titles  Riparian  Rights,  vol.  24,  p.  978 ;  Waters 
AND  Watercourses.)  —  A  stream  is,  first, "  a  course  of  running  water,  a  river, 
rivulet,  or  brook ;  second,  a  steady  current  in  a  river  or  in  the  sea,  especially 
the  middle  or  most  rapid  part  of  a  current  or  tide,  as  the  Gulf  Stream ;  third, 
a  flow,  a  flowing,  that  which  flows ;  fourth,  anything  issuing  from  a  source, 
and  moving  or  flowing  continuously;  fifth,  a  continued  course  or  current."* 


1.  9tnj.  —  R<rf>a1s  V.  Barnee,  27  Wis,  425. 
See  alto  Walters  v.  Glats,  29  Iowa  437. 

A  mtrav  beast  is  one  that  has  left  an  inclosure 
and  wanders  at  large  witlioat  its  owner  and  be- 
yond his  control.  Sturges  v,  Ra]nnond,  27 
Conn.  474. 

atr^  aad  Ertr^. —  In  Woods  v.  Davis,  is 
Kan.  577,  in  construing  a  statute  providing  for 
the  taking  ap  of  atraya,  the  court  said :  "  He 
insists  that  only  cattle  whose  owber  is  unknown 
can  be  taken  up  under  the  9traif  law.  We  are 
inclined  to  doubt  this  construction,  and  to  think 
that  the  word  «tray  is  used  in  the  statute  in 
the  sense  of  wandering  —  roving  —  as  defined 
bf  Webster,  and  as  ordinarily  understood,  and 
not  in  the  aense  of  the  old  common-law  term 
•  estrays.' " 

Hogt  Lift  ia  a  Roelqwrd  by  some  person  tm- 
known  are  not  stroyA  Millcredc  Tp.  v.  Brix- 
ton Stock  Yard  Co.,  27  Ohio  St  435- 

S.  BtraaoL  —  Illinois  Cent.  R,  Co.  v.  Chicago, 

173  111-  484.  quoting  Cent.  Diet. 

"  A  atream  means  a  river,  brook,  or  rivulet, 
anything  in  fact  that  is  liquid  and  flows  in  a 
line  or  coarse."  French  v.  Ovhart,  i  N.  Y. 
107. 

A  watercourse. is  a  stream  of  water  usually 
flowing  in  a  particular  direction  with  well-dt- 
fined  channels  and  banks,  although  the  channel 
may  sometimes  be  diy.  Simmons  v.  Winters, 
ai  Oregon  41. 

OvBtbiwni  OnrraBt.  —  Stream  implies  a  con- 
tinuous  current  in  one  direction.  Murdock  v. 
Stidmey,  8  Cosh.  (Mass.)  117. 

In  lI'Nab  V.  Robertson,  (1897)  A.  C.  134, 
Lord  Watson  said:  "The  word  sCfWom,  in 
its  prhnaiy  and  natural  sense,  denotes  a  body 
of  water,  having,  as  such  body,  a  conHnuous 
flow  in  one  direction.  *  *  •  I  see  no 
reason  to  doubt  that  a  subterraneous  flow  of 
water  may  in  some  circitii»miQn  poHcn  die 
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very  same  characteristics  as  a  body  of  water 
running  on  the  surface ;  but  in  my  opinion 
water,  whether  falling  from  the  sky  or  escap- 
ing from  a  spring,  which  does  not  flow  onward 
with  any  continuity  of  parts,  but  becomes  dis- 
sipated in  the  earth's  strata  and  simply  per- 
colates through  or  along  those  strata  until 
it  issues  from  them  at  a  lower  level,  through 
dislocation  of  the  strata  or  otherwise,  cannot 
with  any  propriety  be  described  as  a  stream.  " 

In  Scblichter  v.  Phillipy,  67  Ind.  201.  the 
trial  court  instructed  the  jury  that  "  to  estab- 
lish the  existence  of  a  stream  of  water,  it  is 
not  necessary  to  prove  that  it  flowed  continu- 
ously, •  •  *  hut  it  must  have  a  substan- 
tial «dstence."  The  defendant  asked  an  addi- 
tional instruction,  in  substance  that  the  stream 
must  be  well  defined,  flowing  in  a  certain 
direction,  and  by  a  r^tilar  channel,  and  not 
the  mere  outburst  of  a  freshet,  flowing  in  no 
particular  direction.  It  was  held  that  the  in- 
struction asked  should  have  been  given. 

Pareolatlons.  —  Water  percolating  through  the 
ground  in  no  defined  or  visible  channel  is  not  a 
stream.  Taylor  v.  St.  Helens,  6  Cb.  D.  273 ; 
M'Nab  V.  Robertson,  (1S97)  A.  C.  134;  Miller 
V,  Black  Rock  Springs  Imp.  Co.,  99  Va.  747. 

tarfcoa  Watar.— 'For  the  use  of  stream  in 
the  sense  of  a  general  flow  of  surface  water  on 
a  gradual  slope  of  land,  see  Crewson  v.  Grand 
Trunk  R.  Co.,  27  U.  C.  Q.  B.  68. 

Stream  and  Pond  or  Lake  Blstlngiiiihed.  —  See 
the  title  Lakes  and  Ponds,  vol.  18,  p.  130,  and 
see  Gouvemeur  v.  National  Ice  Co.,  57  Hun 
(N.  Y.)  475. 

Fer8trsuuasB««iilarlaa,see  the  tide  Boomd- 
AUBS,  vol.  4,  p.  818  gt  seq. 

Katnral  Btraam. —  See  Nature — Natural,  voL 
21,  p.  422. 

Btoflam  aa4  BftWne. —  See  Ravine,  vol.  S3, 
p.  890, 
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STREET  CAE.  — See  Car,  vol.  5,  p.  145 ;  Omnibus,  vol.  21,  p.  916;  and 
the  title  Street  Railways,  post. « 

STAEET  mPBOVEXENT.  (See  also  Improve — Improvement,  vol.  16, 
p.  57,  and  the  title  Special  or  Local  Assessments,  vol.  25,  pi  1166.) — See 
note  I. 

STAEET  LAMP.  — See  Lamp,  vol.  18,  p.  140. 
STREET  PURPOSES.  —  See  note  2. 


IPsblie  Elgliinj.  —  "A  stream  is  a  public 
highway  wherever  it  is  suitable  in  its  natural 
condition  for  general  use  in  travel  or  In  the 
transportation  of  property."  Griffith  v.  Hol- 
man,  Wash.  3Si.  quoting  Gould  on  Waters, 
S  107.  See  also  the  titles  Highways,  vol.  15, 
p.  350;  Navigable  Waters,'  vol.  ai,  p.  439 
et  seq. 

VftTlgftUa  Btnam.— See  the  title  Navigabue 
Watbrs,  vol.  ai,  p.  434. 
*<Hnw"  ud  »Utk"  VrMqwou.— See 

River,  vol.  24,  p.  985,  note. 

Spring  DUtingiUdied  from  Stream.  —  See 
M'Nab  V.  Robertson,  (1897)  A.  C.  141,  and  see 
SniNG,  vol.  a6,  p,  15a. 

Watair.  —  A  statute  provided  that  a  county 
judge  might  cause  the  erection  of  a  bridge  over 
any  stream  in  the  county.  It  was  held  that 
under  thii  statute  a  bridge  might  be  con- 
structed over  a  ravine  on  a  public  road  though 
no  stream  of  water  passed  through  it.  The 
court  said :  "  A  construction  should  not  be 
placed  upon  this  statute  which  would  deprive  a 
county  of  the  power  of  bridging  such  '  sloughs  ' 
if  it  is  reasonably  susceptible  of  a  different 
constmction.  One  of  ^e  definitions  of  a 
stream  is  simply  '  water.'  See  Wdister's  Dic- 
tionary, vtrbum  stream-  Taken  in  this  ac- 
ceptation the  statute  authorizes  fbt  county 
judge  to  build  a  bridge  over  '  water '  in  his 
cous^.   This  we  bcliere  to  b«  its  reasooaUe 


and  proper  construction."  Long  v.  Boone 
County,  36  Iowa  64. 

In  Stein  v.  Burden,  29  Ala.  133,  it  was  said : 
"  Every  owner  has  a  property  in  the  stream. 
that  flows  through  bis  land,  while  he  has  no 
property  in  the  water  of  which  it  is  composed, 
save  for  the  gratification  of  his  natural  or 
ordinary  wants." 

1.  Btreat  Improvementi.  —  In  Lenly  v.  West 
Hoboken,  S4  N.  J.  L,  508,  it  was  said :  "  The 
phrase  '  street,  sewer,  and  drainage  improve- 
mente/  as  used  in  the  act  approved  March  23, 
1883  (Rev.  Sup.,  p.  548,  pi.  263),  has  been  con- 
strued not  to  include  the  laying  out  and  open- 
ing of  streets,  but  only  work  upon  streets." 

Street  improvements  have  been  held  not  to 
include  sewers.  See  Hoboken  v.  Harrison,  30 
N,  J.  L.  74.  See  also  Clay  v.  Grand  Rapids,  60 
Mich.  456. 

Bridge.  —  A  bridge  erected  on'  one  of  the 
streets  of  a  city  across  a  river  has  been  held  to 
be  a  street  improvem^ent.  Berlin  Iron-Bridge 
Co.  V.  San  Antonio,  (Tex.  Civ.  App,  1899)  50 
S.  W.  Rep.  408. 

8.  Bb«et  Porposai.  —  Where  land  is  granted 
for  "  Street  pwrposea  only,"  it  cannot  be  ap- 
propriated for  the  purpose  of  maintaining 
waterworks.  Sea  O'Neal  v.  Sherman,  77  Tex. 
183.  (Tex.  Civ.  App,  1894)  25  S.  W.  Rep.  57. 
See  also  Lyon'  v,  McDonald,  78  Tex.  77; 
Dubuque  V.  Benson,  23  Iowa  250. 
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Contributory  Negligence^  72. 
(a)  In  General^  72. 

Driving  on  Street  on  Which  Street  Cars  Are  Operated^ 
72. 

(c)  Standing  Vehicles  On  or  Near  Tracks  73. 
(^)  Driving  on  Track^  73. 
(*)  Crossing  Trach,  74. 
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bb.  Duty  to  Stopf  Look,  and  Listen,  76. 
Injuries  to  Pedestrians,  if. 
ii)  In  General,  77. 

(2)  Contributory  Negligence,  8a 

{a)  Crossing  Track,  80. 

(^)  Walking  on  Tracks  83. 

(c)  Standing  On  or  Near  Track,  8^ 
^.  Injuries  to  Children,  84. 

fij  Children  On  or  Near  Tracks  84. 
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(3)  Contributory  Negligence,  87. 
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(*)  (3/  Parents,  88. 
Injuries  to  Sicyclists,  89. 
Injuries  to  Dogs,  90. 
^.  Collision  Between  Street-raUwcty  Cars,  9a 
4.  Collision  Between  Street  Cars  and  Railroad  Trains,  91. 
I.  Frig^emng  Horses,  91. 
a.  InjurUs  from  Defects  in  Tracks  or  Obstructions  in  Street^  93. 
3.  InjurUs  to  Passengers,  98. 

CROSS-RBPBRENC  E6. 

Rw  maiiers  of  Pleadihg  and  Practice,  see  the  title  STREET  RAILWAYS, 
in  the  Encyclopedia  of  Pleading  and  Practice,  vol.  20,  p.  830. 

For  otker  matters  of  SUBSTANTIVE  Law  and  Evidence,  see  in  this  work  the  follow- 
ing titles:  ABUTTING  OWNERS,  vol  i,  p.  224;  CONTRIBUTORY 
NEGLIGENCE,vo\.-j,p.  386;  CORPORATIONS  {PRIVATE),  vo\.  y, 
p.  620,  and  references  there  given  ;  MUNICIPAL  CORPORATIONS,  vol. 
20,  p.  1123;  NEGLIGENCE,  vol.  21,  p.  455;  ORDINANCES,  vol.  21, 
p,  943;  RAILROADS,  vol.  23,  p.  667,  and  references  given-,  STREETS 
AND  SIDEWALKS, posts  TAXATION, post. 

L  BirUliTtOV.  —  The  term  "  street  railway  "  is  applied  to  a  railway  laid 
upon  the  surface  of  the  streets  of  cities  or  villages,  or  other  highways,  and  used 
primarily  for  the  transportation  of  passengers,  the  elevation  of  the  track  con- 
forming to  the  grade  of  the  street  or  highway.*  The  distinctive  and  essential 
features  of  a  street  railway  as  distinguished  from  other  railroads  are  the  loca- 
tion of  the  road  upon  the  surface  of  streets  and  highways,  its  mode  of  operation, 
and  its  use  for  the  carriage  of  passengers,*   The  motive  power  by  which  the 

1.  ZMlaltion.  —  South,  etc.,  Alabama  R.  Co.  not  prevent  the  road  from  being  a  street  rail- 

r.  Highland  Ave.,  etc.,  R.  Co.,  119  Ala.  los  i  way.    Dietz  v.  Cindnoati,  etc.,  Traction  Co.,  6 

Moatgomery  v.  Santa  Ana  Westminster  R.Co.,  Ohio  Dec.  513. 

104  Cal.  186,  43  Am.  St.  Rep.  89:  Louisville,  Th*  TMt  that  Boms  Freight  and  Sx^en  Xattsr 

etc.,  R.  Co.  V.  Louisville  City  R.  Co.,  a  Duv.  is  carried  on  an  extension  between  two  ndgh- 

(Ky.)  175;  Hannah  v.  Metropolitan  St.  R.  Co.,  boi'ing  towns  does  not  take  a  road  out  of  Uie 

8>  Ho.  App.  78;  State  v.  Dayton  Traction  Co.,  class  of  street  railways.   Cedar  Rapids,  etc.,  R. 

10  Ohio  Or.  Dec.  2ij;  Philadelphia  v.  Mc-  Co.  v.  Cedar  Rapids,  106  Iowa  476. 

Manes,  175  Pa.  St.  aS.  S.  Williams  «.  City  Electric  St.  R.  Co.,  41 

If  the  top  of  the  rails  generally  conforms  to  Fed.  Rep.  556. 

the  surface  of  the  highway,  the  fact  that  in  "The  track  of  the  steam  road  in  a  street  is 

■ome  few  places  there  are  cuts  and  fills  does  generally  so  laid  as  to  exclude  vehicles  from 
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cars  are  operated  is  immaterial  as  affecting  its  character  as  a  street  railway.*  , 
Thus,  the  power  may  be  either  animal  or  mechanical,  such  as  electricity,'  cable,* 
or  even  steam.*  So  the  character  of  the  road  as  a  street  railway  is  not  afTected 
by  the  character  of  the  rails  used  for  the  tracks  ^  or  by  the  fact  that  it  is  Oper- 
ated from  a  point  within  the  limits  of  a  city  to  points  without  the  limits,* 
even,  it  has  been  held,  though  the  road  is  not  throughout  its  whole  route 
confined  to  streets  and  highways.'  Still,  a  railroad  operated  through  rural 
country  without  confining  its  location  to  highways,  and  discharging  passengers 
at  regular  stations,  may  not  be  a  street  railway  though  its  motive  power  is 
electricity  and  only  passengers  are  carried.*  In  New  York  it  has  been  held 
that  a  railway  for  passengers  built  exclusively  underneath  the  surface  of  streets 
would  still  be  a  street  railway,*  and  in  Pennsylvania  one  constructed  overhead 
has  been  held  to  be  a  street  railway.'* 

Whrther  Included  la  Term  "BaUrond"  or  "Bailvay."  —  Statutes  have  frequently 
been  enacted  regulating  "  railroads  "  or  "  railways,"  and  the  question  has  arisen 
whether  such  statutes  apply  to  street  railways.  These  terms  may  be  used  in 
their  broad  sense  so'as  to  include  street  railways  or  in  their  technical  or  popu- 
lar sense  so  as  to  exclude  street  railways/'  the  sense  in  which  the  particular 
term  is  used  depending  on  the  intention  of  the  legislature  in  the  enactment  of 
the  statute."  Thus,  it  has  been  held,  in  view  of  the  legislative  intent,  that 
street  railways  were  included  within  the  general  terms  " railroads "  or  "rail- 
ways" as  used  in  particular  enactments,'* such  as  statutes  prohibiting  "rail- 
road" corporations  from  issuing  for  less  than  par  stock  which  shall  be  paid 
for  in  cash,**  or  authorizing  the  consolidation  of  "railroad  companies,""  or 
prohibiting  the  obstruction  of  "railroad"  tracks/*  or  subjecting  to  taxation 
the  real  estate  of  "  any  railroad  company,"  "  or  excepting  "  railroad  corpora- 


passing  along  it  and  from  crossing  except  at 
places  specially  provided,  and  in  it*  operation 
the  running  of  the  trains  drives  traffic  from  the 
streets  and  tends  to  destroy  the  use  for  wliich 
the  street  was  acquired,  while  a  street  railway 
is  so  constructed  and  operated  as  not  to  de- 
stroy, but  to  facilitate,  the  use  of  the  street." 
State  V.  Dayton  Traction  Co.,  lo  Ohio  Cir.  Dec. 

312. 

1.  XotlTt  Power.  — Williams  v.  City  Electric 
St.  R.  Co.,  41  Fed.  Rep.  556;  Massachusetts  L. 
&  T.  Co.  V.  Hamilton,  (C  C.  A.)  88  Fed.  Rep. 
588;  Lamb  v.  St.  Louis  Cable,  etc.,  R.  Co.,  33 
Mo.  App.  489:  Halsey  v.  Rapid  TraUsit  St.  R. 
Co.,  47  N.  J.  Eq.  380:  Potts  V.  Quaker  City  El. 
R.  Cov  la  Pa.  Co.  Ct.  593. 

8.  Hill  V.  Rome  St.  R.  Co.,  loi  Ga.  66;  Nie- 
man  v.  Detroit  Suburban  St.  R.  Co.,  103  Mich. 
as6. 

8.  Funk  v.  St.  Paul  City  R.  Co.,  61  Minn.  435, 
53  Am.  St.  Rep.  .608;  Front  St.  Cable  R.  Co.  v, 
Johnson,  2  Wash.  112. 

4.  Williams  v.  City  Electric  St.  R.  Co.,  41 
Fed.  Rep.  556 ;  Nichols  v.  Ann  Arbor,  etc.,  St- 
R.  Co.,  87  Mich.  361;  Newell  v.  Minneapolis, 
etCn  R.  Co.,  35  Minn.  1x2,  59  Am.  Rep.  303. 
See  also  Briggs  v.  Lewiston,  etc.,  Horse  R.  Co., 
79  Me.  363,  I  Am.  St.  R^.  316.  Compart 
Stanley  v.  Davenport,  54  Iowa  463,  37  Am.  Rep. 
ai6;  East  End  St.  R.  Co.  v.  Doyle,  88  Tenn. 
747,  17  Am.  St  Rep.  933. 

i.  Biili. —  Nteman  v.  Detroit  Suburban  St. 
R.  Co..  103  Mich.  256  (use  of  T  rail). 

0,  Newell  v.   Minneapolis,  etc.,  R.  Co., 
Minn.  112,  59  Am,  Rep.  303. 

7,  Cincinnati,  etc..  Electric  St.  R.  Co.  v.  Q' 
cinnati,  etc,  R.  Co.,  12  Ohio  Cir.  Dec.  iij. 


8.  Hannah  v.  Metropoliun  St.  R.  Co.,  81  Mo. 
App.  78  (railway  fence  law). 

Bailwa;  In  Public  Park  Not  Street  Xallvay.  — 
Philadelphia  v.  McMaoes,  175  Pa.  St.  a8.  This 
case  is  stated  more 'fully  under  Pabks  amd  Pub- 
lic Squares,  vol.  zi,  p.  1073. 

e.  Matter  of  New  York  Dist.  R.  Co.,  107  N. 
,  Y.  42  (constitutional  provision  requiring  con- 
sent of  abutting  owners  to  construction  of 
street  railway). 

10.  Com.  V.  Northeastern  El.  R.  Co.,  3  Pa. 
Dist.  104;  Fotte  V.  Quaker  City  El.  R.  Co.,  12 
Pa.  Q>.  Ct.  593.  See  also  Doane  v.  Lake  St.  El. 
R.  Co.,  i6s  111.  510,.  56  Am.  St.  Rep.  265 ;  Bond 
V.  Pennsylvania  Co.,  171  111.  508.  And  see  gen- 
erally the  title  Elevated  RAiLKOAoa,  vol.  lo,  p. 
896. 

11.  Massachusetts  L.  &  T.  Co.  V.  Hamilton, 
(C.  C.  A.)  88  Fed.  Rep.  588. 

U.  Massachusetts  L.  &  T.  Co.  v.  Hamilton, 
(C.  C.  A.)  88  Fed.  R^p-  588;  Fidelity  L.  ft  T. 
Co.  V.  Douglas,  104  Iowa  532. 

18.  Birmingham  Mineral  R.  Co.  v.  Jacobs,  92 
Ala.  200 ;  Chicago  v.  Evans,  24  111.  52 ;  Ointon 
V.  Clinton,  etc..  Horse  R.  Co.,  37  Iowa  61 ;  Lax 
V.  Forty-second  St.,  etc.,  Feny  R.  Co.,  46  N.Y. 
Super.  Ct.  448 ;  Katzenberger  c  Lawo,  90  Tenn. 
23s,  25  Am.  St.  Rep.  681. 
14.  Cheetham  McCormick,  178  Pa.  St.  186. 
Ifi.  Matter  of  Washington  St.,  etc.,  R.  Co.,  52 
Hun  (N.  v.")  -ji,  affirmed  115  N.  Y.  442;  Hes- 
toovine.  etc.  ^-  Philadelphia.  89 

'  VP'"*"'"  '^^'■^^  P'^nadelphia 


St.  210, 


pass,         0      U6  Pa-  St.  96. 

^5'   -pctS  Pittsburgh.  104  Pa. 

^^vVf^^^  St.  El.  R.  Co.. 
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tioiis"  from  the  right  to  institute  proceedings  in  insolvency.'    On  the  other 


railroad  "  between  certain  points,'  authorizing  the  condemnation  of  land  for 
a  right  of  way,^  giving  a  lien  on  a  "railroad"  to  laborers  and  materialmen,^ 
imposing  a  penalty  for  the  exaction  of  excessive  fares  by  "  railroad  "  com- 
panies,* making  "  railroad  "  corporations  liable  for  injuries  to  employees  caused 
by  the  negligence  of  co-employees,'  or  liable  for  injuries  to  passengers,^.or  limit- 
ing the  time  for  actions  against  railroad  corporations.* 

n.  LeoAL  Statvb  a>d  N&tvu.  —  Since  a  street  railway,  like  an  ordinary 
commercial  railroad,  is  of  a  ^»tijj-pubUc  nature/**  the  right  of  eminent  domain 
may  be  exercised  when  necessary  to  secure  for  it  a  right  of  way,**  though  the 
exercise  of  such  power  is  seldom  necessary,  as  street  railways  are  almost 
exclusively  constructed  over  streets  and  highways ;  and,  of  course,  to  authorize 
a  street-railway  company  to  institute  condemnation  proceedings,  the  power 
must  have  been  conferred  by  the  legislature.**  Similarly,  street-railway  com- 
panies owe  a  duty  to  the  public  to  continue  the  operation  of  established  street 
railways,  and  this  duty  may  be  compelled  by  mandamus ;  **  and  contracts 
limiting  their  power  to  perform  their  duties  to  the  public  have  been  held  to 
be  invalid  as  against  public  policy.'*  Street  railways  are  regarded  as  common 
carriers  of  passengers,'*  but  they  are  not  carriers  of  goods  except  undef  special 
circumstances.**  The  construction  and  operation  of  street  railways  have  been 
considered  to  be  works  of  "  internal  improvement "  within  the  meaning  of  a 


197  III.  212.  Compare  Cedar  Rapids,  etc.,  R. 
Co.  V.  Cedar  Rapids,  106  Iowa  476;  Sute  v. 
Duluth  Gas,  etc.,  Co.,  76  Minn,  96. 

1,  Central  Nat.  Bank  v..  Worcester  Horse  R. 
Co.,  13  Allen  (Mass.)  105. 

2.  Massachusetts  L.  &  T.  Co.  V.  Hamilton,  (C. 
C.  A.)  88  Fed.  Rep.  588;  Fidelity  L.  &  T.  Co.». 
Douglas,  104  Iowa  532. 

8.  Louisville,  etc.,  R.  Co.  v.  Louisville  Ci^  R. 
Co..  3  Duv.  (Ky.)  175. 

4.  Thomson- Houston  Electric  Co.  v.  Simon, 
30  Oregon  60,  23  Am.  St.  Rep.  86.  See  also 
Murray  Hill  Land  Co.  v.  Milwaukee  Light,  etc., 
Co.,  no  Wis.  555. 

ft.  Massillon  Bridge  Co.  v.  Cambria  Iron  Co.. 
59  Ohio  St.  179.  And  see  the  title  Mbchanics' 
Liens,  vol.  20,  p.  390.  See  also  Chriit  v. 
Schuylkill  Electric  R.  Co.,  9  Pa-  Di»t.  a68. 
Compare  New  England  Engineering  Co.  v.  Oak- 
wood  St,  R.  Co.,  75  Fed.  Rep.  162  {construing 
the  Ohio  statute)  ;  Montgomery  v.  Allen,  107 
Ky.  298 ;  Koken  Iron  Works  v.  Robertson  Ave. 
R.  Co..  T41  Mo.  238;  St.  Lauis  Bolt,  etc.,  Co.  v. 
Donahoe.  3  Mo.  App.  559. 

Ai  to  Limu  on  BtTMt  BftUmjt  0«endly,see 
Prick  Co.  v.  Norfolk,  etc.,  R.  Co..  (C.  C.  A.) 
86  Fed.  Rep.  725 ;  Cambria  Iron  Co.  v.  Union 
Trust  Co.,  154  Ind.  291  ;  Oberholtzer  v.  Norris- 
town  Pass.  R.  Co.,  16  Pa.  Co.  Ct.  13.  And  »ee 
the  title  Mechanics'  Liens,  vol.  20,  p.  255. 

6.  Moneypenny  v.  Sixth  Ave.  R.  Co.,  (N.  Y. 
Super.  Ct.  Spec.  T.)  4  Abb.  Pr.  N.  S.  (N.  Y.) 
3S7- 

7.  Funk  V.  St.  Paul  City  R.  Co.,  61  Minn. 
435i  5'  Am.  St.  Rep.  608.  Compare  Johnson  v. 
Louisville  City  R.  Co.,  10  Bnsh  (Ky.)  231. 

8.  Lincoln  St.  R.  Co.  v.  Mcadlan,  54  Neb. 
672. 

0,  North  Hudson  County  R.  Co.  v.  Flanagan, 
57  N.  J.  L.  696,  336. 


10.  Chicago  Gen.  R.  Co.  v.  Chicago  Qty  R. 
Co.,  62  111.  App.  50a. 

11.  See  tbe  title  Euikxht  Domain,  vol.  xo,  p. 

1079. 

18.  Thomson- Houston  Electric  Co.  v.  Simon, 
20  Oregon  tio,  33  Am.  St  Rep.  86. 

15.  Kfmiwimw — Potwin  Place  v.  Topcka  R. 
Co.,si  Kui.609,37  Am.  St.  Rep.  313;  Bridgeton 
V.  Bridgeton,  etc.,  Traction  Co.,  62  N.  J.  L.  592 ; 
Loader  v.  Brooklyn  Heights  R.  Co.,  (Supm.  Ct. 
Spec.  T.)  14  Misc.  (N.  Y.)  208;  Martin  v.  Second 
etc..  St.  Paas.  R.  Co.,  3  Phila.  (Pa.)  316.  'S 
Leg.  Int.  (Pa.)  405;  State  v.  Spokane  St.  R. 
Co.,  19  Wash.  518,  67  Am.  St.  Rep.  739.  And 
see  generally  the  title  Mandahub,  vol.  19,  p. 
87a  at  teq.  Compart  State  v.  Helena  Power, 
etc.,  Co.,  aa  Kont.  391.  See,  however,  Suts  9, 
San  Antonio  St.  R.  Co.,  lo  Tex.  Cir.  A|^.  la; 
San  Antonio  St.  R.  Co.  v.  State,  90  Tex.  sao, 
59  Am.  St.  Rep.  634. 

Where  a  street-car  company,  because  of  ita 
inability  to  get  employee!  to  accept  Iti  terms, 
haa  stopped  part  of  its  cars,  to  the  detriment  of 
the  public,  mandamus  lies  to  compel  it  to  re- 
aome  full  operation  of  ita  lines.  Loader  v. 
Brooklyn  Heights  R.  Co.,  (Supm.  Ct  Spec  T.) 
14  Misc.  (N.  Y.)  208. 

14.  Wilmington  City  R.  Co.  f.  Wilmington, 
etc.,  R.  Co.,  (Del.  Ch.  1900)  46  Atl.  Rep.  12; 
Doane  v.  Chicago  City  R.  Co.,  51  III.  App.  353, 
afHrmed  160  III.  22;  South  Chicago  City  R.  Co. 
p.  Calumet  Electric  St.  R.  Co.,  171  IIL  391, 
oArmmg  70  III.  App.  354. 

IB.  State  V.  Spokane  St.  R.  Co.,  19  Wadi.  518. 
67  Am.  St  Rep.  739.  And  see  the  title  Car- 
UBKS  OP  Passekgess,  Tol.  5,  p.  481. 

16.  Thomson- Houston  Electric  Co.  v.  Simon, 
20  Oregon  60,  23  Am.  St.  Rep.  86,  47  Am.  & 
Eng.  R,  Cas.  51.  And  see  the  title  Comuom 
Carriers,  vol.  6,  p.  356. 
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constitutional  provision  prohibiting  the  state  from  being  interested  in  any  work 
of  internal  improvement.^ 

m.  Aoaviunox  of  PxjuroEm  —  1.  HMtewltj  for  LegidatiTe  AnthoiintioiL 

—  The  right  to  construct  and  operate  a  street  railway  over  streets  and  other 
highways  belongs  to  that  class  of  rights  known  as  franchises,'  and  in  the 
United  States  requires  authorization  from  the  legislature,  directly  or  indirectly.* 
The  unauthorized  construction  and  operation  of  a  street  railway,  like  other 
obstructions  of  streets  and  highways,*  constitute  a  nuisance,  which  may  be 
prevented  by  injunction  at  the  suit  of  the  public'  So  quo  warranto  may  be 
instituted  to  prevent  the  further  usurpation  of  the  franchise,*  and  it  seems  that 
the  nuisance  may  be  summarily  abated  by  the  public  authorities.'  Where  a 
street  railway  is  constructed  without  authority,  the  public  authorities  may 
maintain  a  suit  to  recover  for  the  damages  to  the  street  or  highway.**  A  pri- 
vate individual  cannot,  it  seems,  as  a  general  rule,  question  the  right  to  operate 
a  street  railway  over  streets,*  though  an  abutting  owner  or  other  person  who 
suffers  special  injury  by  the  unauthorized  operation  of  such  a  railway  may 

1.  Atty.-Gen.  v.  Pingree,  120  Mich.  550. 
S.  State  V.  East  Fifth  St.  R.  Co.,  140  Mo. 
539,  62  Am.  St.  Rep.  742 ;  People  v.  O'Brien, 
III  N.  Y.  1,  7  Am.  St.  Rep.  684.    See  also 
Franchishs,  vol.  14,  p.  9,  Qote- 

8.  Connecticut. —  Stamford  v.  Stamford  Horse 
R.  Co.,  56  Conn.  381,  36  Am.  &  Eng.  R.  Gas. 
140. 


/i/tno».  —  MetropoUtan  City  R.  Co.  v.  Chi- 
cago, 96  III.  620. 

In^ana.  —  Eichels  v.  Evaosville  St.  R.  Co., 
78  Ind.  261,  41  Am.  Rep.  561. 
,  New  York.  —  Hilton  v.  Thirty-fonrth  St.  R. 
Co.,  (Supm.  Ct.)  1  How.  Pr.  N.  S.  (N.  Y.)  453; 
Fanning  v.  Osborne,  102  N.  Y.  441. 

Ohio.  —  Citizens'  Electric  R.  Co.  v.  Coun^ 
Com'rs,  56  Ohio  St.  i. 

Pennsylvania.  —  Atty.-Gen.  v.  Lombard,  etc., 
St.  Pass.  R.  Co..  10  Phila.  (Pa.)  352.  32  Leg. 
Inf.  (Pa.)  338;  Com.  v.  Erie,  etc.,  R.  Co.,  27 
Pa.  St.  339,  67  Am.  Dec.  471 ;  Potta  v.  Quaker 
City  EI.  R.  Co.,  161  Pa.  St.  396. 

Texas.  —  Ft.  Worth  St.  R.  Co.  v.  Roaedale 
St.  R.  Co.,  68  Tex.  169. 

Virginia.  —  Norfolk  R.,  etc.,  Co.  V.  Consoli- 
dated Turnpike  Co.,  roo  Va.  343. 

Street  Railway  on  Tampike.  —  Matter  of 
Rochester  Electric  R.  Co.,  57  Hun  (N.  Y.)  56. 

4.  See  the  titles  Highways,  vol.  15,  p.  491 
et  seq.;  Streets  aitd  Sidewalks. 

6.  bjanotlon  Agidnit  VaMfhorlsid  Strtat  Bail- 
way —  United  States.  —  Detroit  v.  Detroit  City 
R.  Co.,  s<S  Fed.  Rep.  867. 

Connecticut.  —  Stamford  v.  Stamford  Horse 
R.  Co.,  56  Conn.  381. 

Illinois.  —  Hunt  v.  Chicago  Horse,  etc.,  R. 
Co.,  131  111. '638;  Metropolitan  City  R.  Co.  v. 
Chicago,  96  m.  630. 

Missouri.  ■ —  Springfield  v.  Robberson  Ave.  R. 
Co..  69  Mo.  App.  514. 

New  Jersey.  —  Grey  v.  New  York,  etc.,  Trac- 
tion Co..  s6  N.  J.  Eq.  463. 

New  York.  —  Eastchester  v.  New  York,  etc., 
Traction  Co.,  (Supm.  Ct.  Spec.  T.)  30  Misc.  (N. 
Y.)  S7I. 

Pennsylvania.  —  Atty.-Gen.  v.  Lombard,  etc, 
St.  Pass.  R.  Co..  10  Phila.  (Pa.)  35*.  j*  Lea* 
Int.  (Pa.)  338. 

The  fact  that  an  indictment  will  lie  for  tiV 
unlnwful  obstruction  of  the  street  docs  not  sK 
the  existence  of  such  an  adequate  rem«^ 


law  as  to  require  the  denial  of  an  injunction. 
Gr^  V.  New  York,  etc..  Traction  Co.,  56  N.  J. 
Eq.  463. 

Similarly,  the  fact  that  the  municipality  may 
forcibly  abate  the  nuisance  does  not  reqiure  the 
denial  of  the  injunction.  Stamford  v.  Stam- 
ford Horse  R.  Co.,  56  Conn.  381. 

Borough.  —  In  Stamford  v.  Stamford  Horse 
R.  Co.,  56  Conn.  381,  36  Am.  &  Eng.  R.  Cas. 
140,  it  was  held  that  where  it  was  the  duty  of  a 
borough  to  keep  its  streets  in  proper  repair,  and 
it  was-  liable  for  failing  to  do  so,  the  borough 
was  the  proper  party  to  apply  for  an  injunction 
to  restrain  the  laying  of  tracks  on  streets  not 
authorized. 

City  Hay  M^imM"  Bnit  for  Intonation.  —  Met- 
ropolitan Qty  R.  Co.  V.  Chicago,  96  111.  620,  2 
Am.  &  Eng.  R.  Cas.  291. 

Tlw  Attomay-Oeneral  has  the  right  to  file  an 
information  in  chancery  to  enjoin  a  horse  and 
dummy  railroad  company  from  constructing  and 
using  a  track  in  and  along  a  public  street  of  a 
city,  where  it  has  not  legally  obtained  permis- 
sion so  to  do.  Hunt  v,  Chicago  Horse,  etc.,  R. 
Co.,  121  111.  638,  affirming  20  111.  App.  282. 

6.  Qno  Wammto.  —  Lehigh  Coal,  etc.,  Co.  v. 
Inter-County  St.  R.  Co.,  15  Pa.  Co.  Ct.  393. 
See  also  State  v.  Pittsburgh,  etc.,  R.  Co.,  53 
Ohio  St.  189.  And  for  fuller  collection  of  cases 
(some  of  which  are  contra)  see  the  title  Quo 
Warranto,  vol.  23,  p.  643. 

7.  Bamnuuy  Abatement. —  Stamford  v.  Stam- 
ford  Horse  R.  Co.,  56  Conn.  381 ;  Spokane  St. 
R.  Co.  V.  Spokane  Falls,  6  Wash.  521.  Compare 
Oeveland  City  R.  Co.  v.  aeveland,  6  Ohio  Dec. 
33 ;  Mill  Creek  Valley  St.  R.  Co.  v.  Carthage,  9 
Ohio  Cir.  Dec.  833.  '8  Ohio  Qr.  Ct.  316.  See 
generally  the  title  Abateubht  or  Nuisances, 
voL  I,  p.  87  et  seq. 

8.  Otixens*  Electric  R.  Co.  v.  County  Com'rs, 
56  Ohio  St.  I. 

9.  Individual  V&7  Vot  Question  Rightfnlneii  of 
8tra0t  Bailroad.  Alabama.  —  Birmingham  Trac- 
tion Co.  V.  South*"'  ^ell  Telephone,  etc.,  Co- 
ng Ala.  144, 

California,  ^^it"^^  St.  R.  Co.  v.  Central  R. 

*^;i«nJ^^lL^X.  e  "-^^  St.  El.  R.  Co.,  165 
V  67  is/  i  NAvimeXXVIl. 
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maintain  a  suit  for  an  injunction,'  and  it  has  been  held  that  one  street-railway 
company  having  a  franchise  to  construct  a  street  railway  over  certain  streets 
may,  in  the  construction  of  its  road,  remove  other  traclcs  upon  the  street  laid 
without  authority.* 

8.  Power  of  Oovommont  to  OnaX—a,  Ix  General.  —  The  dominant  con- 
trol of  highways  and  streets  is  vested  in  the  legislature,  which  may,  in  the 
absence  of  constitutional  restrictions,  grant  franchises  to  operate  street  rail- 
ways,* even  without  the  consent  of  the  municipalities  over  whose  streets 
the  railways  are  to  be  constructed''  or  without  the  consent  of  the  abut- 
ting owners.*   While  the  taking  of  private  property  for  the  use  of  a  street 

Hone  R.  Co.  v.  Paterson,  24  N.  J.  Eq.  158; 
State  V.  Hoboken,  35  N.  J.  L.  208;  Domatie 
Tel.,  etc.,  Co.  V.  Newaik,  49  N.  J.  L.  344. 

Ntw  KorJk.  — People  v.  Kerr,  27  N.  Y.  188: 
AdamaoQ  v.  NacMU  Electric  R.  Co.,  89  Han 
(N.  Y.J  261:  People  v.  O'Brien,  iii  N.  Y.  i; 
Brooklyn  City,  etc.,  R.  Co.  v.  Coney  laland,  etc., 
R.  Co.,  35  Barb.  (N.  Y.)  364;  Potter  v.  Collis, 
itf  N.  Y.  App.  DiT.  392. 

Ohio.  —  Dietz  v.  Gncinnati,  etc.,  Traction  Co., 
6  Ohio  Dec.  513,  4  Ohio  N.  P.  399. 

Ptnnsytvania.  —  Harriaburg  v.  Harrisburg 
Pass.  R.  Co.,  t  Pearson  (Pa.)  298;  Consho- 
hockcn  R.  Co.  v.  PennsylTania  R.  Co.,  15  Pa. 
Co.  Ct.  445 ;  Pbiladelpbia  v.  Empire  Pass.  R. 
Co.,  3  Brews.  (Pa.)  547;  City  v.  Empire  Pass. 
R.  Co.,  7  Phila.  (Pa.)  321 ;  Com.  v.  Erie,  etc, 
R.  Co.,  27  Pa.  St.  339,  67  Am.  Dec.  471. 

Wisconsin.-— State  v.  Hllbcrt,  7'  Wis.  184, 
36  Am.  &  Eng.  R.  Cas.  itS. 

4.  Florida.  —  State  v.  Jacksonville  St  R.  Co., 
29  Fla.  590. 

Georgia.  —  Savasttah,  etc.,  R.  Co.  v.  Savannah, 
45  Ga.  602 ;  Floyd  Coun^  v.  Rome  St.  R.  Co., 
77  Ga.  614. 

Illinois.  — CUcMMO  v.  IlUnoia  Steel  Co.,  66 
111,  App.  561. 

Xowa.  —  Chicago,  etc,  R.  Co.  v.  Newton,  36 
Iowa  399. 

New  Hampshire.  —  Boston,  etc.,  R.  Co.  v. 
Portsmouth,  71  N.  H.  21. 

New  Jersey.  —  Jersey  City  v.  Jersey  Ci^,  etc, 
R.  Co.,  20  N,  J.  Eq,  360 ;  Paterson.  etc,  Horse 
R.  Co.  V.  Paterson,  34  N.  J.  Eq.  158. 

New  Kor*.  —  Brooklyn  City,  etc.,  R.  Co.  v. 
Coney  Island,  etc.,  R.  Co.,  35  Barb.  (N.  Y.)  364; 
People  V.  Kerr,  27  N.  V.  188;  New  York,  etc, 
R.  Co.  V,  For^-second  St,  etc.,  R.  Co.,  50  Baib. 
(N.  Y.)  309. 

Pennsylvania.  —  Harrisburg  City  Pass.  R.  Co. 
V.  Harrisbui^,  149  Pa.  St  465. 

Wisconsin.  —  Milwaukee  v.  Milwaukee,  etc, 
R.  Co.,  7  Wis.  8s. 

0.  Florida.  —  State  v.  Jacksonville  St  R.  Co., 
29  Fla.  S90. 

//^t«.  — Wiggina  Ferry  Co.  v.  East  St 
Louis  Union  R.  Co.,  107  111.  450- 

Maryland.  —  Hodges  v.  Baltimore  Union 
Pass.  R.  Co.,  58  Md.  603. 

New  Jersey.  —  Hinchman  v.  Paterson  Horse 
R.  Co.,  17  N.  J.  Eq.  75.  86  Am.  Dec.  252 ;  Pater- 
son, etc..  Horse  R.  Co.  v.  Paterson,  24  N.  J. 
Eq.  158. 

New  For&.  —  Brooklyn  Qty,  etc..  R.  Co.  v. 
Omey  Island,  etc,  R.  Co.,  35  Barb.  (N.  Y.) 
364. 

Ohio. —  State  v.  Bell,  34  Ohio  St.  194. 
See  also  infra,  this  title.  Abutting  Owners. 
In  Smith  v.  East  End  St.  R.  Co.,  87  Teniu 
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Co.  V.  Coney  Island,  etc,  R.  Co.,  35  Baib.  (N. 
Y.)  364 ;  New  York  Cable  R.  Co.  v.  Forty-second 
St,  etc,  R.  Co..  13  Daly  (N.  Y.)  118. 

Ohio.  —  Simmons  v.  Toledo,  3  Ohio  Cir.  Dec. 
64,  5  Ohio  Cir.  Ct.  124;  Sbmmera  v,  Cincinnati, 
6  Ohio  Dec  (Reprint)  887,  8  Am.  L.  Rec  612; 
Harrison  v.  Mt  Auburn  Cable  R.  Co.,  9  Ohio 
Dec  (Reprint)  80s,  17  Cine.  L.  Bui.  265. 

Pennsylvania,  —  Larimer,  etc.,  St  R.  Co.  v. 
Larimer  St  R.  Co.,  137  Pa.  St  533:  Coatea- 
▼ille,  etc,  St  R.  Co.  c  Uwchlan  St  R.  Co.,  18 
Pa.  Super.  Ct  521 ;  Lehigh  Coal,  etc.,  Co.  v. 
Inter-County  St.  R.  Co.,  15  Pa.  Co.  Ct  29s.  See 
also  Junction  Pass.  R.  Co.  v.  Williamsport  Pass. 
R.  Co.,  154  Pa-  St  116. 

Xlght  of  BItsI  Company.  —  One  street-car  com- 
pany cannot  enjoin  another  company  from  run- 
ning cars  on  the  same  street  on  the  ground  that 
the  defendant  company  has  no  franchise  or  li- 
eensf^  as  that  is  a  matter  that  can  be  raised  only 
on  behalf  of  the  public.  Market  St.  R.  Co.  v. 
Central  R.  Co.,  s^  Cal.  583.  See  also  New  Eng- 
land R.  Co.  V.  Central  R.,  etc..  Co.,  69  Conn. 
47 ;  Central  Crosstown  R.  Co.  v.  Metropolitan 
St.  R.  Co.,  16  N.  Y.  App.  Div.  229;  Larimer, 
etc,  St  R.  Co.  V.  Larimer  St.  R.  Co.,  137  Pa. 
St  533 ;  Tamaqua,  etc.,  St  R.  Co.  v.  Inter- 
Cbunty  St  R.  Co.,  167  Pa.  St.  91.  Compart 
Germantown  Pass.  R.  Co.  v.  atizens  Pass.  R. 
Co.,  151  Pa.  St  138. 

1.  See  infra,  this  title,  Abutting  Owners  — 
Right  to  Prevent  Unauthorised  Construction  or 
Operation. 

S.  Omnibus  R.  Co.  v.  Baldwin,  57  Cal.  160,  i 
Am.  &  Eng.  R.  Cas.  316. 

a.  Contnd  of  Streets  —  United  States.  —  Peo> 
pie's  Pass.  R.  Co.  v.  Memphis  City  R.  Co^  to 
Wall.  (U.  S.)  38. 

Florida.  —  State  v.  Jacksonyille  St.  R.  Co.,  29 
Fla-  590,  so  Am.  &  Eng.  R.  Cas.  179. 

Georgia.  —  Savannah,  etc.,  R.  Co.  v.  Savan- 
nah, 45  (la.  602,  3  Am.  R.  Rep.  36 ;  Floyd  County 
V.  Rome  St  R.  Co.,  77  Ga.  614;  Dieter  v.  Estill, 
95  Ga.  370. 

Illinois.  —  Chicago  v.  Illinois  Steel  Co.,  66  111. 
App.  561. 

Indima.  —  Eichels  v.  Evansville  St  R.  Co., 
78  Ind.  j6i,  41  Am.  Rep.  561. 

Iowa.  —  Chicago,  etc.  R.  Co.  v.  Newton,  36 
Iowa  299. 

Kansas.  —  Atchison  St.  R.  Co.  V.  Missouri 
Pac.  R.  Co.,  31  Kan.  660. 

Louisiana.  —  Hill  v.  Chicago,  etc.,  R.  Co.,  38 
La.  Ann.  599.  See  also  Hepting  v.  New  Orleans 
Pac  R.  Co.,  36  La.  Ann.  898. 

Maryland.  —  Hiss  v.  Baltimore,  etc.,  Pass.  R. 
Co.,  52  Md.  242,  36  Am,  Rep.  371. 

New  Jersey.  —  Jersey  City  v.  Jersey  City, 
etc,  R.  Co.,  ao  N.  J.  Eq.  360;  Paterson,  etc, 
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railway  is  a  taking  for  a  public  use  and  may  be  authorized  under  the  power  of 
eminent  domain,*  the  right  to  take  it  can,  of  course,  be  acquired  only  by 
voluntary  grant  from  the  owner  or  by  condemnation  proceedings.*  Thus  the 
legislature  cannot  authorize  the  construction  of  street  railways  over  the  roads 
of  turnpike  or  plank-road  companies  without  the  consent  of  such  companies 
or  the  condemnation  of  the  necessary  right  of  way  under  the  power  of  eminent 
domain.*  It  has  been  held,  however,  that  the  use  of  a  tollbridge  as  part  of  a 
public  highway  in  the  operation  of  a  street  railway  was  reasonable  and  con- 
sistent  with  the  purpose  for  which  the  bridge  was  erected  ;  that  such  use  could 
be  authorized  by  the  legislature,  and  that  it  did  not  constitute  a  taking  of 
private  property  in  the  exercise  of  the  power  of  eminent  domain.*  Still,  a 
bridge  company  is  entitled  to  tolls  from  a  street-car  company  that  runs  its 
cars  across  the  bridge.*    The  franchise  to  use  a  street  for  street-railway  pur- 

f)oses  is,  like  other  property,  subject  to  condemnation  fot  public  use,  and  the 
egislature  may  therefore  authorize  one  company  to  use  tne  tracks  of  another 
company,  on  making  compensation  therefor,  whenever  in  its  judgment  the 
public  good  so  requires.*  The  legislative  grant  of  street  franchises  may  be 
made,  in  the  absence  of  constitutional  restriction,  by  special  acts.'  A  grant 
of  authority  to  maintain  a  street  railway  upon  the  public  streets  may  be  con- 
ferred by  the  legislature  in  direct  words  or  by  necessary  implication,^  but  if 
the  grant  rests  upon  implication  it  must  flow  necessarily  out  of  the  law  from 
which  it  is  derived.*  The  grant  of  a  street-railway  franchise  is  not  void  for 
indefiniteness  because  it  fails  to  designate  the  number  of  tracks  to  be  laid 
or  their  exact  location  upon  the  street,**  It  has  been  held  that  when  parks, 
squares,  or  grounds  are  dedicated  to  the  public  for  purposes  of  beauty, 
adornment,  health,  or  recreation,  neither  the  legislature  nor  the  municipality 
can  authorize  their  occupation  by  street  railways;'*  but  it  seems  to  be 
otherwise  when  the  property  is  vested  in  the  municipality  without  restrictions 
as  to  its  use.** 

b.  Constitutional  Restrictions  —  (i)  In  General.  ~\n  many  jurisdic- 
tions constitutional  provisions  restrict  the  power  of  the  legislature  to  grant 
franchises  for  street  railways;  *^  but  a  constitutional  provision  restricting  the 


626,  38  Am.  &  Eng.  R.  Cas.  470,  the  charier  of 
the  street-railway  company  provided  that  no 
street  should  be  occupied  until  the  consent  of 
the  city  expressed  by  ordinance  should  be  ob- 
tained; and  there  was  a  statutory  provision 
(M.  &  V.  Code  Tenn.,  §  1935,  Annot.  Code 
i8c]6,  %  2399)  that  the  powers  granted  were 
"  in  00  manner  to  interfere  with  the  rights  of 
private  citizens  or  private  property."  It  was 
held  that  this  did  not  require  the  consent  of 
owners  of  abutting  property ;  that  the  section 
construed  was  merely,  a  saving  of  all  rights  of 
action  for  any  unlawful  use  or  obstruction  of  the 
public  highways,  or  other  wrongs  or  abuses. 

1.  See  the  title  Eminent  Domain,  vol.  10,  p. 
1079;  and  sec  Suburban  R.  Co.'w.  Metropolitan 
West  Side  El.  R.  Co.,  193  HI.  217;  Adee  v. 
Nassau  Elect,ric  R.  Co.,  72  N.  Y,  App.  Div.  404, 

S,  Harvey  v.  Aurora,  etc.,  R.  Co.,  186  111.  ^83. 

8,  Detroit,  etc.  Plank  Road  Co.  v.  Detroit 
Suburban  R.  Co.,  103  Mich.  585. 

4.  Pittsburg,  etc.,  Pass.  R.  Co.  v.  Point  Bridge 
Co.,  i6s  Pa.  St.  37.   Compare  Pennsylvania 
Canal  Co,  v,  Lewisburg,  etc.,  R.  Co.,  to 
Super.  Ct.  413-  ' 

ftigbt  to  Ezolnde  Street  Bailiray  from  BriP,. 

Lost  by  I<oiif  Acqoiesoenoe  in  Saob  V»o.   Cvl^'' 

ington,  etc.,  Bridge  Co.  v.  South  Cotiagton  n^*^. 
*St.  R.  Co.,  93  Ky.  136,  so  Am.  A  Eag.  ft  ' 
39S. 


6.  Monongahela  Bridge  Co.  v.  Pittsburgh,  etc., 
R.  Co.,  114  Pa.  St.  478. 

Toll  for  Use  of  Tollbridge.  —  Two  cents  per 
passenger  has  been  held  not  to  be  an  unreason- 
able toll.  Covington,  etc.,  Bridge  Co.  v.  South 
Covington,  etc.,  St.  R.  Co.,  93  Ky.  136,  50  Am. 
&  Eng.  R.  Cas.  395. 

A  law  Bxing  the  rate  of  tolls  over  a  bridge 
"  for  every  carriage,  wagon,  bu^y,  or  other 
wheeled  vehicle  of  whatever  description  "  has 
been  held  not  to  include  street  cars.  Mononga- 
hela Bridge  Co.  v.  Pittsburgh,  etc.,  R.  Co.,  114 
Pa.  St.  478. 

6.  See  infra,  this  title,  loinl  Use  of  Tracks, 

7.  Dieter  v.  Estill,  95  Ga.  370;  Millvale  v. 
Evergreen  R.  Co.,  131  Pa.  St.  i, 

8.  Eichels  v.  Evansville  St.  R.  Co.,  78  Ind. 
261,  41  Am.  Rep,  561. 

9.  State  II.  Hoboken,  35  N,  J.  L.  205. 

10.  Baker  v.  Selma  St.,  etc.,  R.  Co.,  130  Ala. 
474-  See  also  Central  R,,  etc.,  Co.  v.  New 
York,  etc.,  R,  Co.,  7a  Conn.  33. 

11.  JacWfl^i^^*  Jacksonville  R.  Co.,  67 
111.  540 ;  vr\(,  0T\tan5,  etc..  R.  Co.  v.  New 
Orleana,  a^^,  n 

Parks  a^,^  KVic  Sqviares,  vol.  21.  p.  1072. 

Pel    ^>t5^  C«-  76  Cal.  156. 

r-   e  also  le^^T-  ^^^^  "•''^ 

^"fa  K  Co- Memphis  City 

*  Co  >  '-^•^•^        I^'^y  City  V, 
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power  of  the  legLsiature  to  grant  street-railway  franchises  docs  not  affect  its 
power  to  authorize  a  change  in  the  motive  power  of  street  railways.'  A  con- 
stitutional restriction  on  the  power  of  the  legislature  to  authorize  the  operation 
of  a  street  railway  on  any  street  has  been  held  to  restrict  its  power  to  permit 
one  railway  company  to  operate  its  cars  over  the  tracks  of  another  company  * 
or  to  permit  the  laying  of  additional  tracks  in  a  street.* 

(2)  Consent  of  Corporate  Authorities.  — A  very  common  constitutional  pro- 
vision is  one  which  prohibits  the  legislature  from  granting  a  street-railway 
franchise  without  the  consent  of  the  cotporate  authorities  over  whose  streets 
or  highways  the  railway  is  to  be  operated.*  Such  a  provision  does  not  prevent 
a  legislative  grant  of  corporate  powers  to  a  street-railway  company  prior  to 
the  consent  of  the  municipality,  but  merely  prohibits  the  construction  of  the 
railway  until  such  consent  has  been  obtained.* 

(3)  Consent  of  Abutting  Owners.  —  In  New  York  the  constitution  provides 
that  no  law  shaU  authorize  the  construction  of  street  railways  on  any  street  or 
highway  without  the  consent  of  a  certain  proportion  of  the  abutting  property 
owners  •  or,  where  the  consent  of  such  abutting  owners  cannot  be  had,  the 


Jersey  City,  etc.,  R.  Co.,  ao  N.  J.  Eq.  360; 
Paterson,  etc..  Horse  R.  Co.  v.  Paterson,  24  K. 
J.  Eq.  158. 

ProTiaio&B  H*t  BatroMtlrc.  —  The  provision 
of  CooBt.  N.  Y.,  art.  3,  I  18,  irrohibiting  legi»- 
lation  antborizing  the  construction  or  operation 
of  a  street  railroad  except  in  the  cases  specified, 
is  prospective  in  its  operation,  and  has  no  refer- 
ence to  or  effect  upon  previously  existing  laws. 
People  V.  Brooklyn,  etc.,  R.  Co.,  89  N.  Y.  75. 
affirming  34  Hun  (N.  Y.)  539.  See  also 
Willtamsport  Pass.  R.  Co.  v.'  Williamsport,  lao 
Pa.  St.  I. 

1.  Chang*  In  Motin  Poinr>  —  Hudson  River 
Tel^bone  Co.  v.  Waterrliet  Turnpike,  etc,  Co., 
13s  N.  Y,  393,  31  Am,  St.  Rep.  838,  56  Am. 
ft  Eng.  R.  Caa.  469,  revtrting  61  Hun  (N.  Y.) 
140;  Matter  of  Third  Ave.  R.  Co.,  121  N.  Y. 
536,  reversing  (Supm.  Ct.  Spec.  T.)  9  N.  Y, 
Supp.  686 ;  Matter  of  New  York  EI.  R.  Co.,  70 
N.  Y.  327.  Compare  Matter  of  Third  Ave.  R. 
Co.,  $6  Hun  (N.  Y.)  537,  a/Hrming  9  N.  Y.  Supp. 
686. 

I.  Cotonlal  City  Traction  Co.  v.  Kingston 
City  R.  Co.,  IS3  N.  Y.  540,  amrming  15  N.  Y. 
App.  Div.  195.  See  also  Sanfleet  v.  Toledo,  8 
Ohio  Cir.  Dec,  711,  10  Ohio  Cir.  Ct.  460,  and 
see  generally  infra,  this  title.  Joint  Use  of 
Tracks.  See,  however,  Ingefsoll  v.  Nassau 
Electric  R.  Co.,  89  Hun  (N.  Y.)  S13.  Compare 
Konz  V.  Brooklyn  Heights  R.  Co.,  (Supm.  Ct 
Spec.  T.),  as  Misc.  (N.  Y.)  334- 

8.  Ancfaindoss  v.  Metropolitan  El.  R.  Co.,  69 
N.  Y.  App.  Div.  63.  See  also  Hamer  v.  Colum- 
bus SL  R.  Co.,  II  Ohio  Dec.  (Reprint)  807, 
ag  Cine.  L.  Bui.  387,  and  see  generally  infra, 
this  title.  Nature  and  Extent  of  Franchise  — 
Exclusiveness  of  Franchise. 

4.  Gnimt  tA  Corporate  Aathorltlss  —  ^/a- 
bama.  —  Baker  v.  Selma  St,  etc.,  R.  Co.,  130 
Ala.  474. 

Georgia.  —  Dieter  v.  Estill,  95  Ga.  370;  AI- 
mAid  V.  Atlanta  Consol.  St  R.  Co.,  to8  Ga. 
417;  Brown  v.  AUanta  R.,  etc.,  Co.,  113  Ga. 
46a. 

Illinois.  —  Metropolitan  City  R.  Co.  v. 
Chicago,  96  HI.  620. 

New  York.  —  Matter  of  Rochester  Electric 
R.  Co.,  57  Hun  (N.  Y,)  56;  Beekman  v.  Third 
Ave,  R.  Co.,  13  N.  Y.  App.  Div.  279. 


Ohio.  —  Morrow  County  Illuminating  Co.  v. 
Mt.  Gilead,  10  Ohio  Dec.  235. 

Pennsylvania.  —  Harrisburg,  etc.,  Electric  R, 
Co.  V.  Harrisburg,  etc..  Turnpike  Co.,  15  Pa. 
Co.  Ct  389;  Middlctown,  etc.,  St  R.  Co.  v. 
Railroad  Co.,  a  Dauphin  Co.  Rep.  (Pa.)  319; 
Reading  Co.  v.  Schuylkill  Valley  Traction  Co., 
14  Montg.  Co.  Rep.  (Pa.)  10;  Larimer,  etc.,  St 
R.  Co.  V.  Larimer  St.  R.  Co.,  137  Pa.  St  533- 

Texas.  —  Gulf  City  R,  Co.  v.  Gulf  City,  etc., 
R.  Co.,  63  Tex.  529,  a6  Am.  &  Eng.  R.  Cas.  114; 
Ft  Worth  St.  R.  Co.  v.  Rosedale  St  R.  Co.. 
68  Tex.  169,  32  Am.  &  Eng.  R.  Cas.  283 ;  Tay- 
loT  V,  Dunn,  80  Tex.  652. 

VutargtmoA  Sallmy.  —  Matter  of  New  York 
Dist  R.  Co.,  107  N.  Y.  42,  affirming  42  Hun 
(N.  Y.)  631. 

ConstnietiOB  of  Railway  on  Turnpike.  —  Elec- 
tric R.  Co.  V.  Turnpike  Co.,  4  Pa.  Dist  17; 
Johnstown,  etc..  Turnpike  Co.  v.  Johnstown 
Pass.  R.  Co.,  4  Pa.  Dist.  594. 

S.  Brown  v.  Atlanta  R.,  etc..  Co.  113  Ga.  462. 

Before  the  consent  of  the  local  authorities  is 
secured,  however,  one  railway  company  cannot 
acquire  any  rights  in  a  street  or  highway  so  as 
to  prevent  another  company  with  the  consent 
of  the  proper  authorities  from  being  authorized 
to  construct  a  street  railway.  Com.  v.  Lance, 
3  Dauphin  Co.  Rep.  (Pa.)  181,  3  Del.  Co.  Rep. 
(Pa.)  9. 

0.  V«w  York  ~  Ooment  of  Abattinff  Ovnan.  — 
Const  N.  Y.,  art  3)  9  t8;  Sea  Beach  R.  Co.  o. 
Coney  Island,  etc..  Electric  R.  Co.,  22  N.  Y. 
App.  Div,  477 ;  Geneva,  etc.,  R,  Co.  v.  New  York 
Cent,,  etc.,  R,  Co.,  24  N.  Y,  App.  Div.  335; 
Black  V.  Brooklyn  Heights  R.  Co.,  32  N.  Y.  App. 
Div.  468;  New  York  Cable  R.  Co.  v.  Forty- 
second  St.,  etc.,  R.  Co.,  13  Daly  (N.  Y.)  118; 
Benedict  v.  Seventh  Ward  R.  Co.,  5)  Hun  <N. 
Y.)  Ill ;  Matter  of  Kings  County  EI.  R.  Co.,  82 
N.  Y.  95;  Matter  of  Saratoga  Electnc  R.  Co., 
58  Hun  (N.  Y.)  287;  Matter  of  Thirty-fourth 
St  R.  Co.,  102  N.  Y.  343  ;  Matter  of  People's  R. 
Co.,  112  N.  Y.  578;  Matter  of  Lockport,  etc., 
R.  Co.,  77  N.  Y.  557  ;  Matter  of  N'ew  York  Cable 
R.  Co.,  40  Hun  (N.  Y.)  i ;  Matter  of  Rochester 
Electric  R.  Co.,  123  N.  Y.  351  :  Matter  of  Cort- 
land, etc..  Horse  R.  Co.,  31  Hun  (N.  Y.)  72; 
Matter  of  New  York  Dist  R.  Co.,  107  N.  Y.  42. 

It  is  necessary  to  have  the  consent  of  tlie 
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consent  of  three  commissioners  appointed  by  the  Supreme  Court,  the  report 
of  such  commission  to  be  confirmed  by  the  court.* 

(4)  Special  Legislation.  —  Constitutional  provisions  prohibiting  special  legis* 
lation  may  restrict  the  power  of  the  legislature  to  grant  street-railway 
franchises.^  Thus,  provisions  that  all  laws  of  a  general  nature  shall  have  a 
uniform  operation  will  prevent  the  grant  by  a  special  law  of  a  street-railway 
franchise  where  a  general  law  upon  the  subject  has  been  enacted; '  but  where 
no  provision  has  been  made  by  a  general  law  for  the  acquisition  of  street- 
railway  franchises,  a  constitutional  provision  prohibiting  special  laws  for  any 
case  where  provisions  have  been  made  by  general  law,  or  requiring  general 
laws  to  have  a  uniform  operation,  does  not  prohibit  the  grant  of  street- 
railway  franchises  by  a  special  law.* 

(5)  Entitling  Act  —  Plurality  of  Subjects.  —  In  granting  street-railway 
franchises  the  legislature  must,  of  course,  observe  any  existing  constitutional 
provisions  prohibiting  statutes  from  containing  a  plurality  of  subjects,'  and 
provisions  relating  to  entitling  acts.* 

c.  Imposing  Conditions. —  In  granting  a  franchise  to  construct  a  street 
railway  the  legislature  may  impose  such  conditions  upon  the  grant  as  it  may 
see  fit,'  and  provisions  in  the  constitution  prescribing  conditions  upon  which 


owners  of  one-half  in  value  of  the  property 
bounded  on  each  street  or  portion  of  a  street 
iq>on  which  it  is  proposed  to  construct  such 
street  railway.  Hilton  v.  Thirty-fourth  St.  R. 
Co,  (Supm.  Ct.)  1  How.  Pr.  N.  S.  (N.  Y.)  453. 

Consent  Need  Not  Be  under  Beal.  —  Matter  of 
Cortland,  etc.,  Horse  R.  Co.,  31  Hun  V^.  Y.) 
72,  affirmed  98  N.  Y.  336. 

Lot  Owner  at  Corner  Where  Boad  Cnrm.  — 
In  estimating  whether  the  necessary  consents 
have  been  obtained,  the  consent  of  &e  owner 
of  a  lot  situated  opposite  a  comer  around  which 
the  railway  is  to  run  is  to  be  included.  Sea 
Beach  R.  Co.  v.  Coney  Island,  etc..  Electric  R. 
Co.,  22  N.  Y.  App.  Div,  477. 

1.  Hilton  V.  Thirty-fourth  St.  R.  Co.,  (Supm. 
Ct.)  I  How.  Pr.  N.  S.  (N.  Y.)  453;  Matter  of 
Broadway  Surface  R.  Co.,  34  Hun  (N.  Y.)  414; 
Matter  of  People's  R.  Co.,  112  N.  Y.  578,  offirm- 
ing  48  Hun  (N.  Y.)  617;  Matter  of  Buffalo 
Traction  Co.,  25  N.  Y.  App.  Div.  447;  Matter 
of  Nassau  Electric  R.  Co.,  167  N.  Y.  37 ;  Matter 
of  Kingsbridge  R.  Co.,  66  N.  Y.  App.  Div.  497 ; 
People  V.  Railroad  Com'rs,  42  N.  Y.  App.  Div. 
366 ;  Matter  of  East  River  Bridge  Co.,  75  Hun 
(N.  Y.)  119. 

Neeesiity  for  Honoonient  of  Property  Owners,  — 
To  entitle  a  railway  company  to  have  commis- 
sioners appointed  it  must  be  shown  that  the 
consent  of  the  property  owners  could  not  be  ob- 
tained. Matter  of  New  York  Cable  R.  Co.,  36 
Hun  (N.  Y.)  355  ;  Matter  of  Cross  Town  St, 
R.  Co.,  68  Hun  (N.  Y.)  236. 

The  commissioners  bave  no  jurisdiction  where 
the  refusal  of  the  consent  of  abutting  owners  is 
based  upon  a  submission  to  them  of  improper 
plans.  Matter  of  New  York  Cable  R,  Co.,  109 
N.  Y.  32,  atRrming  45  Hun  (N,  Y.)  153. 

T;ia  DBt^  to  Appoint  ComnlBsloBars  Is  Manda* 
tory.  —  Matter  of  Thirty-fourth  St.  R.  Co.,  loa 
N.  Y.  343.  See  also  Forty-second  St.,  efc,  Ferry 
R.  Co.  V.  Thirty-fourth  St.  R.  Co.,  102  N.  Y. 
691.  But  it  13  discretionary  with  the  court  to 
refuse  to  confirm  the  commissioners'  report. 
Matter  of  Kings  County  El.  R.  Co.,  83  N.  Y. 
95,  dismissing  appeal  from  20  Hun  (N.  Y.)  217. 

Oomadiilnwrs  lUy  Be  Appointed  without  first 


obtaining  the  consent  of  the  municipal  authori- 
ties. Matter  of  Broadway  Surface  R.  Co..  34 
Hun  (N.  Y.)  414;  Matter  of  Auburn  City  R. 
Co..  88  Hun  (N.  Y.)  603. 

Sooeessive  AppUoaUons  for  Appointment  of  Gom- 
mlMionert. —  Matter  of  People's  R.  Co.,  112  N. 
Y.  578. 

Condnot  of  Commissioaers'  Hearing.  —  The  com- 
missioners do  not  constitute  a  judicial  tribunal 
bound  to  proceed  according  to  technical  rules  in 
hearing  the  parties,  but  they  are  a  tribmal  like 
a  legislative  committee,  not  bound  to  regard  the 
rules  of  evidence  strictly.  Matter  of  Nassau 
Cable  Co.,  36  Hun  (N.  Y.)  272. 

Power  of  Coiu>t  to  Bet  Aside  VnAiTorable  Boport 

—  Matter  of  Nassau  Electric  R.  Co.,  167  N.  Y. 
37,  reversing  6  N.  Y.  App.  Div.  141 ;  Matter  of 
Nassau  Cable  Co..  36  Hun  (N.  Y.)  27*. 

Coaaiderations  Recmirlng  S«fiual  to  Confirm 
Blflit.  —  Matter  of  Port  Chester  St  R.  Cgu,  43 
N.  Y.  App.  Div.  536. 

Boport  «f  Commlisloiwrs  H«ed  Tot  Bs  tTunlmow. 

—  Matter  of  Port  Chester  St.  R.  Co,  43  N.  Y. 
App.  Div.  S36. 

8,  Prohibition  of  Speolal  Isolation,  —  Smith 
V.  Indianapolis  St.  R.  Co.,  158  Ind.  425;  Stange 
V.  Dubuque,  62  Iowa  303 ;  Weinman  v.  Wilkins- 
burg,  etc.,  R.  Co.,  118  Pa.  St.  192;  Watkins  v. 
West  Phiiadelphia  Pass.  R.  Co.,  i  Pa.  Dist.  463 ; 
Gulf  City  R.  Co.  v.  Gulf  Gty.  etc.,  R.  Co.,  63 
Tex.  529. 

3.  Omnibus  R.  Co.  v.  Baldwin,  57  Cal.  t6o. 

4.  Dieter  v.  Estill,  95  Ga.  370;  Hodges  v. 
Baltimore  Union  Pass.  R.  Co.,  $8  Md.  603,  10 
Am.  &  Eng.  R.  Gas.  270. 

6.  Plnrality  of  Sn^Jeot.  —  Jackson,  etc..  Trac- 
tion Co.  V.  Railroads  Com'r,  128  Mich.  164. 

6.  Tltlfli  of  Aotl.  —  Detroit  v.  Detroit  Citizens' 
St.  R.  Co.,  184  U.  S.  386;  Paterson  R.  Co.  v. 
Gmsdy,  51  N.  J.  Eq.  213,  56  Am.  &  Eng.  R. 
Cas.  486 ;  Grey  v.  Newark  Plank  Road  Co.,  65 
N.  J.  L.  51  ;  Union  Pass.  R.  Co.'a  Aopeal,  8i* 
Fa.  St.  91  ;  MilWa'c  V.  EverRreen  R.  Co.,  131  Pa- 
St.  I,  46  Ain.  &  ^'^8-  R-  Cas.  219.  See  gen- 
erallv  the  \H\1  Statutes,  vol,  26,  p.  520. 

7,  OondltliJ.  liftpow*'  — Central  R.,  etc.,  Cb,'s 
Awjeal,  6y  p  Boston,  etc..  R.  Co.  v. 
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street  railways  may  be  constructed  do  not  exclude  the  legislature  from  impos- 
ing conditions  other  than  those  so  prescribed.^  Thus,  the  legislature  may 
impose  conditions  requiring  the  consent  of  the  corporate  authorities  in  the 
place  where  the  street  railway  is  to  be  constructed  '  or  of  the  abutting  prop- 


Portamouth,  71  N.  H.  21 ;  Taggart  v,  Newport 
St.  R.  Co.,  16  R.  I.  668,  43  Am.  &  Eng.  R.  Cas. 
308. 

1.  Matter  of  Thirty-fourth  St.  R.  Co.,  103  N. 
Y.  343,  reversine  37  Hun  (N,  Y.)  443. 

S.  CMMBt  of  MmiiclpAl  AathoriUes  Beqaired 
^  CaHfornia.  —  Eisenbnth  v.  Ackerson,  105  Cal. 
87. 

Georgia.  —  Wert  End,  etc.,  St.  R.  Co,  v.  At- 
lanta St.  R.  Co.,  49  Ga.  151. 

Illinois.  —  Chicago  City  R.  Co.  v.  People,  73 
111.  541. 

Indiana.  —  Qty  R.  Co.  v.  Citizens'  St.  R.  Co., 
(Ind.  1898)  53  N.  E.  Rep.  157- 

Maine. — Veazie  v.  Mayo,  45  Me.  560;  Cherry- 
field*  etc.  Electric  R.  Co.,  Appellants,  95  Me. 
361. 

New  Jersey.  —  Paterson,  etc.,  Horse  R.  Co.  v. 
Patersoo,  34  N.  J.  Eq.  158;  West  Jersey  Trac- 
tion Co.  V.  Camden  Horse  R.  Co.,  53  N.  J.  Eq. 
163  ;  Stockton  v.  Atlantic  Highlands,  etc,  Elec- 
tric R.  Co.,  53  N.  J.  Eq.  418. 

New  York.  —  Matter  of  Rochester  Electric  R. 
Co.,  133  N.  Y.  351;  Shaper  v.  Brooklyn,  etc., 
Ckfale  R.  Co.,  43  Htm  (N.  Y.)  657.  4  N.  Y.  St. 
Rep.  860,  aKrmed  134  N.  Y.  630 ;  People  v.  New- 
ton, 48  Hun  (N.  Y.)  477,  reversing  14  N.  Y. 
St.  Rep.  906;  Geneva,  etc.,  R.  Co.  v.  New  York 
Cent.,  etc,  R.  Co.,  34  N.  Y.  App.  Div.  33s: 
Matter  of  Syracuse,  etc,  R.  Co.,  (Supm.  Ct. 
Spec.  T.)  33  Misc  (N.  Y.)  510;  Matter  of 
People's  Rapid  Transit  R.  Co.,  S7  Hun  (N.  Y.) 
587 ;  Delaware,  etc,  R.  Co.  v.  Syracuse,  etc.  R. 
Co..  (Supm.  Ct  Spec.  T.)  38  Misc  (N.  Y.) 
45fi- 

Ohio.  —  Otisens'  Electric  R.  Co.  v.  County 
Coro'rs,  s6  Ohio  St.  i. 

Pennsylvania. —  Philadelphia  v.  Citizen's  Pass. 
R.  Co.,  48  Leg.  Int.  (Pa.)  220 ;  Philadelphia  v. 
Lombard,  etc,  St.  R.  Co.,  3  Grant  Cas.  (Pa.) 
403  ;  Pittsburgh,  etc.,  Pass.  R.  Co. 'a  Appeal,  i 
Penny.  (Pa.)  449;  Scranton,  etc.  Traction  Co. 
V.  Delaware,  etc.  Canal  Co.,  i  Pa.  Super.  Ct. 
409 ;  Euton  Transit  Co.,  a  Pa.  Dist.  649 ;  Faust 
r.  Second,  etc.,  St  Pass.  R.  Co.,  3  Phila-  (Pa-) 
164.  15  Ijtg.  Int.  (Pa.)  221;  Hestonville,  etc, 
R.  Co.  V.  Schuylkill  River  Pass.  R.  Co.,  6  Phila, 
(Pa.)  141,  23  Leg.  Int  (Pa.)  313;  Philadelphia 
V.  Philadelphia,  etc,  R.  Co.,  7  P  .  Co.  Ct.  390 ; 
Com.  v.  Central  Pass.  R.  Co..  s»  Pa.  St  506; 
Larimer,  etc,  St  R.  Co.  v.  Larimer  St  R.  Co., 
137  Pa.  St  533. 

Temussae.  —  People's  Pass.  R.  Co.  v.  Mem- 
phis, (Tenn.  1875)  16  S.  W.  Rep.  973- 

Such  a  provision  is  not  an  unlawful  delega- 
tion of  power  to  municipal  officers.  Phila- 
delphia V.  Lombard,  etc,  St.  Pass.  R.  Co.,  4 
Brews.  (Pa.)  1  . 

After  the  Am.  -vltlM  Havs  HaAuod  Goaiat 
they  cannot  subseq.'enUy  reconsider  their  action, 
but  the  legislature  must  be  agun  ^)plied  to. 
Husser  v.  Fairmonnt,  etc..  R.  Co.,  s  Pa-  J- 
R^.  466,  7  Am,  L,  Reg.  284. 

Vhan  a  Street  Ballwav  Is  Chartered  to  Xvn 
Thravglk  Smnd  XinitalpaUtlss  it  most  have  the 
COBKftt  9f  tb?  autbQrftici  of  >ll  of  ^ndi  mmicl- 


palitiea  before  it  can  construct  any  part  of  its 
road.  Lehigh  Coal,  etc,  Co.  v.  Inter  County  St. 
R.  Co.,  167  Pa.  St  75;  Pennsylvania  R.  Co.  v. 
Montgomery  County  Pass.  R.  Co.,  167  Pa.  St. 
62,  46  Am.  St.  Rep,  659;  Rafan  Tp.  v.  Tamaqua, 
etc.  St  R.  Co.,  167  Pa.  St.  84;  Wheeler  v. 
Pennsylvania  R.  Co..  194  Pa.  St  539. 

Snpplameiit  to  Ohartar  Aathorlibig  Extantloa. — 
When  a  charter  requires  the  consent  of  the  city 
council  for  any  extension  of  the  railway  lines, 
and  a  supplement  authorizes  the  extension  of 
the  road  without  consent  a  second  supplement 
which  is  silent  as  to  consent  is  to  be  taken  sub- 
ject to  the  requirement  of  the  charter  that  con- 
sent shall  be  obtained.  Philadelphia  v.  Citizen's 
Pass.  R.  Co.,  151  Fa.  St  128.  See  also  'Philar 
delphia  v.  Londiard,  etc,  St  Pass.  R.  Co.,  4 
Brews.  (Pa.)  14;  Pittsburgh,  etc.,  Pass.  R.  Co.*s 
Appeal,  I  Penny.  (Pa.)  449. 

Constraoticm  of  Btreet  Railway  on  Taraj^ka.— 
Stockton  V.  Atlantic  Highlands,  etc.  Electric  R. 
Co.,  53  N.  J.  Eq.  418. 

In  Gncinnati,  etc,  St.  R.  Co.  v.  Cummina- 
ville,  14  Ohio  St  533,  it  was  held  that  the  Ohio 
Act  of  April  10.  1861,  prohibiting  the  conatme- 
tion  of  any  street  raUway  upon  any  road,  etc, 
outside  the  limits  of  cities  and  villages,  without 
the  consent  of  the  public  authorities  having 
charge  of  such  road,  did  not  require  the  consent 
of  the  authorities  of  a  road  district  to  the  con- 
struction of  a  atreet  railway  over  a  turnpike 
running  through  such  district. 

And  in  Qndnnati  v.  Columbia,  etc.,  St  R. 
Co.,  9  Ohio  Dec  (Reprint)  78a,  17  Cine  L.  BuL 
193,  it  was  held  that  where  a  villi^  vas  incor- 
porated twenty-one  years  after  the  consent  to 
the  construction  and  operation  of  a  street  rail- 
way was  obtained  from  a  turnpike  company,  the 
consent  of  the  municipality  was  not  necessary. 

Whether  Consent  of  Turnpike  Company  Suf' 
detent.  —  In  District  Atty.  v.  Lynn,  etc.,  R.  Co., 
16  Gray  (Mass.)  343,  such  consent  was  held 
sufficient  under  the  act  of  incorporation  of  the 
railroad  company.  But  compare  Matter  of  Roch- 
ester Electric  R.  Co.,  123  N.  Y.  351,  46  Am.  ft 
Eng.  R.  Cas.  157.  See  also  Steelton  v.  East 
Harrisburg  Pass.  R.  Co.,  11  Pa.  Co.  Ct  161,  s 
Dauphin  Co.  Rep.  (Pa.)  313;  Harrisburg,  etc.. 
Electric  R,  Co.  v.  Harrisburg,  etc.  Turnpike  Co., 
IS  Pa.  Co.  Ct  389. 

Who  Are  Aathoritlas  Whose  Coosaot  Is  Heoas- 
nry, —  Logansport  R.  Co.  v.  Logansport  114 
Fed.  Rep.  688 ;  Trotier  v.  St.  Louis,  etc.,  R.  Co., 
180  HI.  471  ;  Lysander  v.  Syracuse,  etc.  R.  Co., 
SI  N.  Y.  App.  Div.  617.  a/Rrming  31  Misc.  (N. 
Y.)  330  (bridge)  ;  Wheatfield  v.  Tonawanda  St. 
R.  Co..  92  Hun  (N.  Y.)  460  (bridge)  ;  Gaedeke 
V.  Staten  Island  Midland  R.  Co.,  4.I  N.  Y.  App. 
Div.  514:  Gaedeke  v.  Staten  Island  Midland  R, 
Co.,  46  N.  Y,  App,  Div.  219;  Bohmer  v.  Haffen, 
.^S  N.  Y.  App.  Div.  381,  oMrming  S2  Misc  (N. 
Y.)  5«s  ;  Venango  County  v.  Oil  Oty  St.  R.  Co., 
3  Pa.  Dist  546:  Pennsylvania  R.  Co.  v.  Mont- 
gomery County  Pass.  R,  Co..  14  Pa.  Co.  Ct.  88; 
Delaware  County,  etc..  Electric  R.  Co.  v.  Phila- 
delphia, 1(4  Ffti  St.  457  (bridge  constructed  hf 
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erty  owners,'  or  of  a  majority  of  the  electors  of  the  municipality,*  or  of  the 
owners  of  another  street  railway  previously  constructed  in  the  streets  or  high- 
ways covered  by  the  franchise ;  *  or  limiting  the  time  within  which  the  road 
shall  be  constructed ;  or  providing  that  the  company  to  whom  the  franchise  is 
granted  shall  purchase  the  omnibuses,  horses,  etc.,  of  an  omnibus  line  operated 
upon  the  streets  covered  by  the  franchise  or  upon  parallel  streets,*  or  that 
there  shall  be  a  finding  by  a  special  tribunal  or  court  that  public  convenience 
requires  the  construction  of  the  proposed  street  railway.*  Where  the  statutes 
require  the  consent  of  a  majority  of  the  property  owners  along  the  proposed 
route  and  of  the  city  before  the  construction  of  the  railway,  the  consent  of  the 
property  owners  is  not  a  condition  precedent  to  the  consent  of  the  ci^^.  The 
consents  are  independent,  and  it  is  immaterial  which  is  obtained  firstJ 

3.  Delegation  of  Power  to  SntaordinaAe  Bodies  —  a.  In  General.  —  The  legis- 
lature may  expressly  delegate  to  municipalities  or  other  subordinate  bodies 


city  and  county)  ;  Haiti  v.  Lebanon,  etc.,  St.  R. 
Co.,  1  Pa.  Oist.  452;  Berks  County  v.  Reading 
City  Pass.  R.  Co.,  167  Pa.  St.  102  (bridge). 

Where  by  statute  the  consent  "of  the  local 
authorities  having  control  of  that  portion  of  a 
street  or  highway  upon  which  it  is  proposed  to 
construct  and  operate  such  railroad "  was  re- 
quired, and  the  proposed  railway  was  to  run  upon 
a  higRway  in  a  town,  the  "local  authorities" 
were  held  to  be  the  officers  whose  duties  and 
powers  concerned  the  supervision,  maintenance, 
and  care  of  the  highway  —  that  is,  the  highway 
commissioners  of  the  town.  Matter  of  Roch- 
ester Electric  R.  Co.,  133  N.  Y.  351,  affirming 

57  Hun  (N.  Y.)  s6. 

Effect  of  AcQolMomoe  by  ■nnidpality. —  Sute 
V.  Spokane  St.  R.  Co.,  ig  Wash.  518.  67  Am.  St 
Rep.  729. 

1.  Consent  of  Abattlw  Ovnen.  —  Hunt  v. 
Chicago  Horse,  etc.,  R.  Co.,  121  111,  638,  revers- 
ing 20  111.  App.  282;  Stockton  V.  Atlantic 
Highlands,  etc..  Electric  R.  Co.,  S3  N.  J.  Eq. 
418;  Paterson,  etc.,  Hoi^e  R.*  Co.  v.  Paterson, 
24  N.  J,  Eq,  158;  Brooklyn  City,  etc.,  R.  Co. 
V.  Coney  Island,  etc.,  R.  Co.,  35  Barb.  (N. 
Y.)  364 ;  Matter  of  Saratoga  Electric  R.  Co., 

58  Hun  (N,  Y.)  287;  Rapp  v.  Cincinnati,  etc., 
R.  Co.,  9  Ohio  Dec.  (Reprint)  302,  12  Cine.  L. 
Bui.  119;  State  J/.  Bell,  34  Ohio  St.  194  (con- 
sent enures  under  statute  to  lowest  bidder, 
tbci^h  not  given  to  htm  in  terms). 

Coaditions  to  Consent.  —  See  People  v.  Chi- 
cago West  Div.  R.  Co.,  118  III.  113. 

Legality  of  Contract  to  Fay  for  Consent  of  Abnt- 
ting  Property  Owner.  —  Doane  v.  Chicago  City 
R.  Co.,  51  111.  App.  353. 

Bnrdoi  of  Prorlafr  Gonaent  of  Property  Owners. 

—  Dusenberry  v.  New  York,  etc.,  Traction  Co., 
46  N.  Y.  App.  Div.  267. 

Aoqalesoraoe  of  Abnttiag  —  Evidence  of  Conmt. 

—  Paterson,  etc.,  Horse  R.  Co.  V.  Paterson,  34 
N.  J,  Eq,  158  (standing  by  while  road  is  being 
constructed  and  operated). 

After  the  lapse  of  ten  years,  and  the  acqui- 
escence of  property  holders  and  the  destruction 
of  all  written  evidence  by  fire,  very  slight  evi- 
dence will  suffice  to  establish  the  fact  tha(  con- 
sent was  obtained  as  required  by  statute 
Chicago  City  R.  Co.  v.  People,  73  Hi,  54;, 

So  if  a  street  railway  is  constructed  wifhoi 
the  consent  of  the  property  owners,  it  is  w/fh  -  ^ 
the  discretion  of  the  court  to  deny  an  iiy'ta.***^ 
tion  to  restrain  its  operation  as  a  auissoce  ^> 


to  give  the  railway  company  a  reasonable  time 
to  acquire  such  consent.  Black  v.  Brooklyn 
Heights  R.  Co.,  33  N.  Y.  App.  Div.  468.  . 

Consent  of  Hiddw  X«eord  Title.  —  Sea  Beach 
R.  Co,  V.  Coney  Island,  etc..  Electric  R.  Co., 
22  N,  Y.  App.  Div.  477. 

Consent  to  Lay  Track  Opposite  Pablio  Property. 
—  Paterson,  etc..  Horse  R.  Co.  v.  Paterson,  24 
N.  J.  Eq.  158  (city  corporation  may  consent). 
See  also  Case  v.  Cayuga  County,  88  Hun  (N. 
Y.)  59  (consent  of  county  officers  as  to  county 
property  situated  on  street). 

Aaiignlag  Coniants  Valid.  —  Geneva,  etc.,  R.  Co. 
V.  New  York  Cent.,  etc.,  Jl.  Co.,  163  N.  Y.  328, 
reversing  24  N.  Y,  App.  Div.  335.  See,  bow- 
ever.  Case  V.  Cayuga  County,  88  Hun  (N.  Y.) 
59  (consent  of  p^ic  officers  as  to  public  prop- 
erty). 

5.  Qrantiag  Consent      FopoUr  Vott.  —  State 

I.  Bechel,  2a  Neb.  158. 
8.  Coawnt  of  OwBm  of  Btreot  Bailwur.  — 

Matter  of  Thirty-fourth  St.  R.  Co.,  102  N.  Y. 
343.  reversing  37  Hun  (N.  Y.)  44a.  See  also 
New  York  Cable  R.  Co.  v.  Chambers  St,  etc., 
R.  Co.,  40  Hun  (N.  Y.)  29;  Matter  of  Atlantic 
Ave.  EI,  R.  Co.,  136  N,  Y.  292, 

In  a  statute  prohibiting  any  company  from 
laying  a  track  in  that  portion  of  the  street  in 
which  another  company  has  laid  a  track,  with- 
out the  consent  of  such  other  company,  the 
words  "  portion  of  "  a  street  must  be  construed 
to  mean  the  whole  width  of  the  street.  Forty- 
second  St.,  etc..  Ferry  R.  Co.  v.  Thirty-fourth 
St.  R.  Co.,  52  N.  Y,  Super.  Ct  252.  See  also 
New  York,  etc.,  R.  Co.  v.  Forty-second  St., 
etc.,  R.  Co.,  50  Barb.  (N.  Y.)  309. 

4.  Plymouth  Tp.  p.  Chestnut  Hill,  etc,  R.  Co., 
15  Pa.  Co.  Ct.  442. 

8.  Cooper  v.  Second,  etc.,  St.  Pass.  R.  Co.,  3 
Phila.  (Pa.)  252,  i5  Leg.  Int.  (Pa.)  3S7;  Green, 
etc.,  St.  Pass.  R.  Co,  v.  Moore,  64  Pa.  St.  79. 

6.  Finding  that  Pabllo  ConTsnienoe  Eeqqires 
Bead,  —  In  re  Shelton  St.  R.  Co.,  69  Conn.  626; 
Portland  R.  Extension  Co.,  94  Me.  565;  Cherry- 
field,  etc..  Electric  R.  Co.,  App' Hants,  95  Me. 
161 ;  Milbridge,  etc.  Electric  P  Co.,  Appellants, 
q6  Me-  "o;  Kee"«  Electric  A.  Co.'s  Petition, 
ta  N.  H,  43a-  T^ashua  St,  R.  Co.'s  Petition,  69 
fj  H-  *75*  s'  People  v.  Railroad  Com'rs, 
N'  jj-'  Y.  A^^^P'''"       '  Wurster, 
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the  power  to  grant  franchises  to  street-railway  companies  or  to  license  the 
construction  of  street  railways  over  their  streets,*  and  may  by  curative  act 
ratify  the  unauthorized  action  of  a  municipality  in  granting  a  street-railway 
franchise,*  except,  of  course,  where  the  power  of  the  legislature  in  this  respect 
is  restricted  by  the  constitution.'  A  general  constitutional  provision  prohibit, 
ing  the  legislature  from  granting  '*  special  privileges  "  or  "  franchises  "  does  not 
prohibit  it  from  empowering  municipalities  to  license  the  construction  of  street 
railways,*  nor  is  such  prohibition  implied  in  a  provision  that  corporations  shall 
be  formed  under  general  laws,  as  such  authority  to  a  municipal  corporation 
relates  merely  to  the  grant  of  street  franchises,  and  not  to  the  creation  of  corpo- 
rations.* Territorial  legislatures  may  enact  general  laws  empowering  munici- 
palities to  grant  franchises  or  licenses  for  the  construction  of  street  railways 
over  their  streets.*  The  power  of  a  municipality  to  consent  to  the  use  of  its 
streets  for  street-railway  purposes  may  be  conferred  by  the  charter  of  a  street- 
railway  company  as  well  as  by  the  charter  of  the  municipality.'  The  grant, 
when  made  by  a  municipality  or  other  subordinate  body,  under  legislative  sanc- 
tion, is  still  a  franchise  emanating  from  the  state.* 


1.  Delation  of  Power  tg  Oram  nruoUiM — 

United  States.  —  Knoxville  v.  Africa,  (C.  C.  A.) 
77  Fed.  Rep.  501 ;  City  R.  Co.  v.  Citiiens'  St.  R. 
Co..  166  U.  S.  557- 

Californin.  —  Oakland  R.  Co.  v.  Oakland,  etc., 
R.  Co..  45  Ca).  365,  13  Am.  Rep.  181. 

Florida.  —  Slate  v.  Jacksonville  St,  R.  Co., 
29  Fla.  590. 

Indiana.  —  Smitb  v.  Indianapolis  St.  R.  Co., 
158  Ind.  425. 

Kansas.  —  Atchison  St.  R.  Co.  V.  Missouri 
Pac.  R.  Co.,  31  Kan.  660. 

Kentucky.  —  Covington  St.  R.  Co,  v.  Coving- 
ton. 9  Bush  (Ky.)  127. 

Louisiana.  —  Canal,  etc.,  St.  R.  Co.  v.  Cres- 
cent City  R.  Co.,  41  La.  Ann.  s^i- 

Maryland,  —  OfTutt  v.  Montgomery  County, 
94  Md.  115, 

Massachusetts.  —  South  Boston  R.  Co.  v. 
Middlesex  R.  Co.,  121  Mass.  485;  Daniels  v. 
Commonwealth  Ave.  St.  R,  Co.,  175  Mass.  518; 
Mew  Bedford,  etc.,  St.  R.  Co.  v.  Acushnet  St. 
R.  Co.,  143  Mass.  200, 

Michigan.  —  People  v.  Ft.  Wayne,  etc.,  R.  Co., 
92  Mich.  523;  Taylor  v.  Bay  City  St.  R.  Co., 
80  Mich.  77. 

New  Jersey.  —  Paterson  R.  Co.  v.  Grundy, 
51  N.  J.  Eq.  213. 

Ne^a  York.  —  Irvine  v.  Atlantic  Ave.  R.  Co., 
10  N,  Y.  App.  Div."  560. 

Ohio.  —  Richland  County  v.  Citizens'  Elec- 
tric R„  etc.,  Co.,  I  Ohio  Dec,  290,  31  Cine. 
L.  Bui.  103 ;  Hamilton  v.  Cincinnati,  etc.. 
Electric  St.  R.  Co.,  8  Ohio  Dec.  174,  5  Ohio 
N,  P.  457;  Verera  v.  Akron,  etc,  R.  Co.,  11 
Ohio  Cir.  Dec.  664.  ai  Ohio  Cir.  Ct.  347 ;  Cin- 
cinnati, etc.,  St.  R.  Co.  V.  Cumminsvitle,  14 
Ohio  St.  523;  Sims  v.  Brooklyn  St.  R.  Co.,  37 
Ohio  St.  567. 

Pennsylvania.  —  Hannum  v.  Railroad  Co.,  8 
Del.  Co.  Rep.  (Pa.)  91. 

Texas.  —  Houston  v.  Houston  City  St.  R.  Co., 
83  Tex.  548,  29  Am.  St.  Rep,  679. 

fVashington.  —  Wood  v.  Seattle,  23  Wash.  i. 

West  Virginia.  —  Watson  v.  Fairmont,  etc., 
R  Co.,  49  W.  Va.  538. 

See  also  Burlington  t».  Burlin^on  Traction 
Co,,  70  Vt.  491- 

The  delegation  of  power  to  a  municipality  to 
^ant  street-railway  franchises  to  particular  per- 


sons  excludes  power  to  grant  such  franchises  to 
others.   Allen  v.  Qausen,  114  Wis.  244. 

A  municipality  authorized  to  grant  a  right  of 
way  over  its  streets  has  no  right  to  grant  au- 
thority to  a  street-railway  company  to  con- 
struct railways  on  streets  other  than  those 
authorized  by  its  charter.  Citizens'  St.  R.  Co. 
V.  Africa,  100  Tcnn.  26. 

A  GoMval  Law  ButboriziDg  municipalities  to 
consent  to  the  construction  of  street  railways 
over  their  streets  confers  such  power  upon  a 
municipality  incorporated  under  a  special  law, 
Kichels  v.  Evansville  St.  R.  Co.,  78  Ind.  261, 
4:  Am,  Rep.  561. 

Extension  of  Frandhiu.  —  Linden  Land  Co.  v. 
Milwaukee  Electric  R,,  etc.,  Co.,  107  Wis.  493. 

Ronawal  of  FranoMs«.  —  Cincinnati  v.  Cincin- 
nati St  R.  Co.,  I  Ohio  Dec.  591,  31  Cine.  L.  Bui. 
308;  Sute  V.  East  Cleveland  R.  Co.,  3  Ohio 
Cir,  Dec.  471,  6  Ohio  Cir,  Ct.  318. 

2.  City  R,  Co.  V.  Citizens'  St.  R.  Co.,  166  U. 
S.  557;  People  v.  Los  Angeles  Electric  R.  Co., 
91  Cal.  338;  McCartney  v.  Chicago,  etc.,  R.  Co., 
112  III.  611 !  Nash  V.  Lowry,  37  Minn.  261; 
People  V.  Law,  34  Barb.  (N.  Y.)  494,  22  How. 
Pr.  (N.  Y.)  109.  See  also  Denver  Tramway 
Co.  V.  Londoner,  ao  Colo.  150. 

8.  Laglalatiin  SaTinK  No  Power  to  ?aM,  Cannot 
Ratify,  —  Stange  v.  Dubuque,  62  Iowa  303. 
See  also  Stange  v.  Hill,  etc.,  St.  R.  Co.,  54 
Iowa  669;  Knorr  v.  Miller,  3  Ohio  Cir.  Dec. 
297,  5  Ohio  Cir,  Ct.  609. 

4.  Chicago  City  R.  Co.  f.  People,  73  III.  541. 

6.  Smith  If.  Indianapolis  St.  R.  Co.,  158  Ind. 
425- 

6.  Henderson  v.  Ogden  City  R.  Co.,  7  Utah 
i99>  46  Am.  &  Eng.  R.  Cas.  9S1  holding  that  a 
proliibition  against  special  laws  authorizing 
the  laying  of  a  railroad  track  does  not  affect 
the  validity  of  general  laws  authorizing  the 
same. 

7.  Almand  v.  Atlanta  Consol.  St.  R.  Co.,  108 
Ga.'4i7. 

8.  City  R.  Co.  v.  Citizen's  St.  R.  Co.,  166  U. 
S.  5S7 ;  Detroit  v.  Detroit  City  R.  Co.,  56  Fed. 
Rep.  867 ;  Chicago  City  R.  Co.  v.  People,  73 
III.  541  ;  State  f,  Dayton  Traction  Co.,  10  Ohio 
Cir,  Dec.  212;  State  v.  Madison  ^t.  R.  Co.,  7a 
Wis.  612.  See  also  Lincoln  St.  R.  Co.  v. 
Lincoln,  61  Neb.  109. 
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b.  ExtentokDelegated  Power  — (i)  /« (7^»*riz/.  —  Municipal  corpora- 
tions and  other  subordinate  or  ^wui-municipal  bodies  have  no  inherent  power 
to  grant  street-railway  franchises  over  their  streets  and  highways,^  and  where 
sucii  power  is  delegated  by  statute  to  a  subordinate  body,  its  extent,  of  course, 
depends  entirely  upon  the  terms  of  the  statute.*  Though  in  a  few  cases  it 
has  been  held  that  the  general  powers  vested  in  municipalities  to  control  and 
regulate  the  manner  in  which  their  streets  should  be  used  empowered  such 
municipalities  to  grant  franchises  to  construct  street  railways  over  their  streets,* 
the  great  weight  of  authority  is  to  the  effect  that  the  power  to  license  the 
construction  of  street  railways  is  an  extraordinary  one,  and  cannot  be  implied 
from  a  charter  of  a  municipal  corporation  which  confers  only  the  usual  powers 
ordinarily  conferred  upon  such  corporations.*  In  Texas  it  is  held  that  the 
constitutional  provision  that  no  law  should  be  passed  by  the  legislature  grant- 
ing the  right  to  construct  and  operate  a  street  railway  within  any  city,  etc., 
without  the  consent  of  the  local  authorities  impliedly  confers  on  municipalities 
the  power  to  permit  the  construction  of  street  railways  on  their  streets."  In 


1.  Fowtrof  MonlelpalltTtoOmitnrMuUiM.— 

Detroit  Gtizens  St.  R.  Co.  v.  Detroit  R.  Co^ 
171  U.  S.  48;  People's  Pass.  R.  Co.  v.  Memphis 
City  R.  Co.,  10  Wall.  (U.  S.)  38;  Stanley  v. 
Davenport,  54  Iowa  41S3,  37  Am.  Rep.  316; 
Central  Crosstowo  R.  Co.  v.  Metropolitmn  St. 
R.  Co.,  16  N.  Y.  App.  Div.  229. 

Power  of  Board  of  Eloetrloal  Sabwayi  to  Author* 
Ue  Ereotlen  of  Trolley  Sjratom. —  Presbyterian 
Church  v.  State  Board,  55  N.  J.  L.  436. 

2.  See  generally  the  cases  cited  lupra,  itf  the 
next  preceding  subdivision  of  this  subsection. 

S.  Held  Xnotadod  in  Oraeral  Powers  of  Manloi> 
pality  —  United  States.  —  Detroit  Citizens'  St 
R.  Co.  V.  Detroit,  (C.  C.  A.)  64  Fed.  Rep.  628. 
See  also  Beenson  V.  Chicago,  75  Fed.  Rep.  880. 

Florida.  —  Sthte  V.  JaekaonTille  St.  R.  Co.,  »9 
Fla.  590. 

Kansas.  —  Atchison  SL  R.  Co.  v.  Missouri 
Pac.  R.  Co..  31  Kan.  660. 

Louisiana.  —  Brown  v.  Duplessis,  14  la.  Ann. 
854. 

Missouri.  —  State  v.  Corrigan  Consol.  St.  R. 
Co.,  85  Mo.  274,  55  Am.  Rep.  361. 

See  also  Wilmington  City  R.  Co.  v.  People's 
R.  Co.  (Del.  Ch.  1900)  47  Atl.  Rep.  345;  Atkin- 
son V.  Asheville  St.  R.  Co..  113  N.  Car.  581. 

4.  Foww  Hot  to  B«  Implied  from  OrdlaaiySrant 
of  Powers—  England.  —  R^.  v.  Train,  3  B.  ft 
S.  640,  110  E.  C.  L.  640;  Reg.  V.  Chailesworth. 
16  Q.  B.  I0I3,  71  E.  C.  L.  loia;  Reg.  v.  Long- 
ton  Gas  Co.,  2  £1.  &  El.  651,  105  E.  C.  L. 
651. 

United  ^(of**.  —  People's  Pass.  R.  Co.  v. 
Memphis  Oty  R.  Co..  ro  Wall.  (U.  S.)  38; 
Logansport  R.  Co.  v.  Logansport,  1 14  fed.  Rep. 
688 ;  Detroit  v.  Detroit  Qty  R.  Co.,  56  Fed.  Rep. 
867. 

Alabama,  —  Birmingham,  etc.,  St.  R.  Co.  v. 
Birmingham  St.  R.  Co..  79  Ala.  465,  58  Am.  Rep. 
615 ;  Louisville,  etc.,  R.  Co.  v.  Mobile,  etc,  R. 
Co.,  124  Ala.  162. 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  Denver 
City  R.  Co.,  2  Colo.  673, 

///iiiow.— Chicago  v.  Rompff,  45  III.  f.. 
Am.  Dec.  (96;  Chicago  City  R.  Co.  r.  Peo? 

/nA'oM.  —  Eichels  r.  EnnsriUe  St 
78  Ind.  963,  41  Am.  Rep.  5^1. 

Iowa.  — Logan  v.  Pyae.  43  Ion  $2^ 
Hep.  961;  St«i|e  y,  fffl/,  ffc„  i»,  g^^ 
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Iowa  669;  Stanley  v.  Davenport,  54  Iowa  463, 
37  Am.  Rep.  316;  Stange  v.  Dubuque,  62  Iowa 
303;  Des  Moines  SL  R.  Co.  v.  Des  Moines 
B road-Gauge  St.  R.  Co.,  73  Iowa  513. 

Kentucky.  —  Covington  St.  R.  Co.  v.  Coving- 
ton, 9  Bush  (Ky.)  137. 

Nebraska.  —  Lincoln  St.  R.  Co.  v.  Lincoln,  61 
Neb.  109. 

New  Jersey.  —  Trenton  St  R.  Co.  v.  United 
New  Jersey  R..  etc.,  Co.,  60  N.  J.  Eq.  500. 

New  York.  — -Dams  v.  New  Yoi^  14  N.  Y. 
506,  67  Am.  Dec.  186;  Coleman  v.  Second  Ave. 
R.  Co.,  38  N.  Y.  30I ;  Beekman  v.  Saratoga,  etc, 
R.  Co.,  3  Paige  (N.  Y.)  75 ;  Fanning  v.  Os- 
borne, 103  N.  Y.  441 ;  People  v.  Kerr,  27  N.  Y. 
188;  Milhau  V.  Sharp,  27  N.  Y.  619;  People 
V.  O'Brien,  iii  N.  Y.  i,  7  Am.  St.  Rep.  684; 
Beekman  v.  Third  Ave.  R.  Co.,  13  N.  Y.  App. 
Div.  379,  oMrmtd  153  N.  Y.  379;  McQean  v. 
Westchester  Electric  R.  Co.,  (Stii»n-  Ct  Spec 
T.)  35  Misc.  (N.  Y.)  383 ;  People  v.  Third  Ave. 
R.  Co..  45  Barb.  (N.  Y.)  63. 

North  Carolina.  —  Asheville  St  R.  Co.  v. 
West  Asheville,  etc.,  R.  Co.,  114  N.  Car.  725. 

Ohio.  —  Cincinnati  Inclined  Plane  R.  Co.  v. 
Cincinnati,  52  Ohio  St  609;  Verera  v.  Akron, 
etc..  R.  Co..  1 1  Ohio  Or.  Dec  664. 

PeuHsyhiania.  —  At^.-Gen.  v.  Lombard,  etc., 
St  Pass.  R.  C6.,  to  Phila.  (Pa.)  352,  32  Leg. 
Int  (Pa.)  338;  Homestead  St.  R.  Co.  v.  Pitt»- 
borgh,  etc..  Electric  St.  R.  Co.,  166  Pa.  St.  162. 

Tennessee.  —  Memphis  City  R.  Co.  v.  Mem- 
phis, etc.,  Pass.  R.  Co.,  4  Coldw.  (Tenn.)  406. 

Wisconsin.  —  Allen  v.  Gausen,  114  Wis.  344. 

See  also  San  Antonio  v.  Rische,  (Tex.  Civ. 
App.  1896)  38  S.  W.  Rep.  388;  Norfolk  R..etc.. 
Co.  V.  Consolidated  Turnpike  Co.,  100  Va.  897. 

Eztonsfmi.  —  In  People  v.  Third  Ave.  R.  Co., 
45  Barb.  (N.  Y.)  63.  it  was  held  that  under  the 
Nev  York  Act  of  tSifio,  which  made  it  unlawful 
to  lay,  construct,  or  operate  any  railway  in  or 
upon  the  streets  of  the  city  of  New  York,  ex- 
cept under  the  authority  of  the  legislature,  the 
common  co^^^  could  not  authorize 

an  extension  ^  street  railway,  unless  perhaps 
where  s\)Cl^  extension  was  a  necessary  incident 


to  the  e^'rty**^*^^         P"**^  grant. 

5  *oi^  ^-  ^o™t<«»  City  St.  R.  Co.,  83 

T-i  V^^S  o  ^^P-  ^79-   See  also  Texas, 

etc  '         f^^.'^VKAA\t  St  R.  Co.,  64  Tex.  80. 
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some  cases  the  view  is  taken  that  while  a  municipality  cannot,  under  its  gen- 
eral powers,  grant  an  irrevocable  right  to  operate  a  street  railway  upon  its 
streets,  it  may  confer  a  license  to  do  so  revocable  at  will.'  Where  the  consti- 
tution requires  the  consent  of  the  municipality  or  such  consent  is  made  by  the 
legislature  a  condition  to  the  right  to  construct  the  railway,  the  municipality 
has,  as  a  general  rule,  discretion  to  withhold  or  give  its  consent,'  or  to  fix  the 
number  of  tracks  to  be  laid  in  the  street  '  or  the  duration  of  the  franchise  or 
license;*  but  the  grant  of  a  right  to  use  a  street  or  other  highway  which 
would  result  in  the  practical  exclusion  of  the  public  therefrom  has  been  con- 
sidered to  be  an  abuse  of  discretion  and  unauthorized.*  So  where  a  munici- 
pality  granted  without  consideration  a  street-railway  franchise  to  one  com- 
pany when  another  company  had  ofTered  a  fair  consideration  therefor,  its 
action  was  considered  illegal  as  a  malfeasance.* 

(2)  What  Motive  Power  May  Be  Aut/iorized, — Where  a  municipality  is 
authorized  generally  to  grant  street-railway  franchises  it  may  authorize  the  use 
of  any  motive  power  it  may  see  fit,  such  as  electricity  ^  or  steam,^  and  may 
authorize  the  use  of  a  newly  discovered  motive  power  or  one  not  known  at  the 
time  when  the  authority  was  given  to  the  municipality.*  Of  course  a  munici- 
pality cannot  authorize  a  street-railway  company  to  use  a  motive  power 
expressly  prohibited  by  the  latter's  charter.** 

(3)  Grant  of  Exclusive  Franchise.  —  In  view  of  the  fact  that  the  policy  of 
the  law  is  always  to  discourage  monopolies,  authority  to  grant  exclusive  privi- 
l^es  to  any  street-railway  company  as  to  the  occupation  of  a  street  does  not 
exist  in  a  municipal  corporation  unless  it  has  been  conferred  by  the  legislature 
in  direct  and  express  terms.  It  can  never  exist  by  mere  implication  or  con- 
struction.**   The  legislature  may,  however,  unless  restricted  by  constitutional 

Maryland.  —  North  Baltimore  Pass.  R.  Co.  v. 
North  Ave.  R.  Co.,  75  Md.  233. 

Michigan.  —  Detroit  City  R.  Co.  v.  Mills,  85 
Mich.  634. 

New  Jersey.  —  Paterson  R.  Co.  v.  Grundy,  51 
N.  J.  Eq.  213 ;  Halsey  v.  R^d  Transit  St.  R. 
Co.,  47  N.'  J.  Eq.  380.  Compare  State  v.  Tren- 
ton, 54  N.  J.  L.  92. 

New  York.  —  People  v.  Newton,  iia  N.  Y. 
396 ;  Hudson  River  Telephone  Co.  v.  Watervliet 
Turnpike,  etc.,  Co.,  135  N.  Y.  393,  31  Am,  SL 
Rep.  838,  reversing  61  Hun  (N.  Y.)  140. 

Pennsylvania.  —  Watldn  v.  West  Philadelphia 
Paas.  R.  Co.,  1  Pa.  Dist  463. 

The  power  to  anthorize  the  use  of  electrid^ 
as  a  motiTC  power  is  embraced  within  the  terms 
"by  any  other  power  than  by  locomotive." 
Lockhart  v.  Craig  St.  R.  Co.,  139  Pa.  St.  419. 

Power  to  authorize  electricity  as  motive  power 
includes  power  to  authorize  the  erection  of  poles 
for  a  trolley  system.  Taggart  v.  Newport  St.  R. 
Co.,  16  R.  I.  668. 

For  further  eases,  see  under  Hosss  Rail- 
ways, vol.  15.  p.  749*  and  the  title  Electbic 
Railroads,  vol.  10,  p.  881. 

8.  Williams  v.  City  Electric  St.  R.  Co.,  41 
Fed.  Rep.  556. 

9.  Buckner  v.  Hart,  52  Fed.  Rep.  83s ;  North 
Baltimore  Pass.  R.  Co.  v.  North  Ave.  R.  Co., 
75  Md.  Z33;  Detroit  City  R.  Co.  v.  Mills,  85 
Mich.  634.  ^6  Am.  &  Eng.  R.  Cas.  608. 

10.  Farrell  v.  Winchester  Ave.  R.  Co.,  61 
Conn.  127. 

11.  BxelvsivB  Franohiss  —  United  States.  — 
Detroit  Citizens'  St.  R.  Co.  v.  Detroit  R.  Co., 
171  U.  S.  48,  affirming  no  Mich.  384,  64  Am. 
St.  Rep.  350;  New  Orleans  City  R.  Co.  v. 
Crescent  City  R.  Co.,  12  Fed.  Rep.  308;  Jack- 

Volume  XXVII. 


1.  Detroit  v.  Detroit  City  R.  Co.,  56  Fed. 
Rep.  867,  56  Am.  &  Eng.  R.  Cas.  337 ;  Texar- 
kaaa,  etc,  St.  R.  Co.  v.  Texas,  etc.,  R.  Co.,  28 
Tex.  Gv.  App.  551. 

5,  People  V.  Barnard,  110  N.  Y.  548,  36  Am. 
ft  Eng.  R.  Cas.  70,  reverting  48  Hun  (N.  Y.) 
57 ;  Sims  V.  BrooUyn  St.  R.  Co.,  37  Ohio  St 
556;  Providence  v.  Union  R.  Co.,  la  R.  I.  473. 

3.  Kennelly  v.  Jersey  City,  57  N,  J.  L.  393. 

4.  Houston  V.  Houston  Qty  St  R.  Co..  83 
Tex.  548,  29  Am.  St  Rep.  679,  50  Am.  ft  Eng. 
R.  Cas.  380. 

6.  Watson  v.  Robberson  Ave.  R.  Co.,  69  Mo. 
548 ;  Elmer  v.  Chosen  Freeholdera.  57  N. 

J.  L.  366.  See  also  Detroit  City  R.  Co.  v.  Mills, 
85  Mich.  634,  46  Am.  ft  Eng.  R.  Cas.  $08 ;  Lewis 
V.  Chosen  Freeholders,  56  N.  J.  L.  416;  Berks 
County  V.  Reading  City  Pass.  R.  Co.,  167  Pa. 
St.  102;  Woonsocket  St.  R.  Co.  v.  Woonsocket, 
22  R.  1.  64. 

6.  Adamson  v.  Union  R.  Co.,  74  Hun  (N.  Y.) 
3;  Milhau  V.  Sharp,  15  Barb.  (N.  Y.)  193. 

But  the  mere  n^ect  of  a  supervisor  to  se- 
cure the  most  desiraUe  conditions  for  permis- 
sion to  a  street-railway  company  to  construct  its 
tracks  on  highways  is  not  sufficient  to  annul  the 
permission.  Rahn  Tp.  v.  Tamaqna,  etc.,  St.  R. 
Co.,  4  Pa.  Dist.  29. 

7.  Motive  Tvwn—Uttited  Slates.  — Vfini&ms 
V.  Oty  Electric  St  R.  Co.,  41  Fed.  Rep.  556,  43 
Am.  &  Eng.  R.  Cas.  315 ;  Bucitner  v.  Hart,  52  Fed. 
Rep-  83s.  aMrmed  (C.  C.  A.)  54  Fed.  Rep.  925. 

Indiana.  —  WilKams  v.  Citizens'  R.  Co.,  130 
Ind.  71,  30  Am.  St.  Rep.  201. 

Iowa.  —  Teachout  v.  Des  Moines  Broad- 
Gaoge  St  R.  Co.,  75  Iowa  723. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Bowl- 
ing Green  R.  Co.,  (Ky.  1901)  63  S.  W.  Rep.  4. 
vj  C.  ol  L.— a  1 
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provision,  expressly  empower  municipalities  to  grant  exclusive  street-railway 
franchises.*  By  some  authorities  the  right  of  a  city  to  grant  exclusive  privi- 
leges is  regarded  as  depending  on  the  length  of  time  through  which  such 
|Hivilege  is  to  extend,  so  that  if  the  length  of  time  is  not  unreasonable  the 
privilege  may  be  granted.*  In  order  that  a  street-railway  franchise  shall  be 
deemed  exclu^ve  it  must  be  plainly  conferred  by  express  words  or  necessary 
implication.* 

By  Contrsdt  vfth  Filnte  Futlw  a  company  may  of  course  acquire  an  exclusive 
right  over  private  property,  and  such  right  will  be  recognized  even  though 
afterwards  a  highway  be  laid  out  over  the  land  occupied.^ 

e.  Execution  of  Delegated  Power — (i)  In  General.  —  The  legislature 
has  power,  of  course,  to  prescribe  the  manner  in  and  the  conditions  on  which 
the  consent  of  or  license  by  the  municipality  shall  be  given.  This  power  is 
not  affected  by  a  constitutional  provision  requiring  the  consent  of  municipal- 
ities to  the  grant  of  street-railway  franchises,*  and  municipalities,  in  giving 
their  consents  or  granting  licenses  to  street-railway  companies,  must  of  course 
comply  with  the  requirements  of  the  statute  conferring  upon  them  the  power 
to  do  so.'   Thus,  requirements  as  to  the  publication  of  notice  of  the  applica- 


son  CouDty  Horse  R.  Co.  v.  Interstate  Rapid 
Transit  R.  Co^  24  Fed.  Rep.  306 ;  Logansport 
R.  Co.  V.  Logansport,  114  Fed.  Rep.  6S8.  Com- 
part Fidelity  Trust,  etc.,  Co.  v.  Motale  St.  R. 
Co.,  53  Fed.  Repk  (87. 

Indiema.  —  Indianapolis  Cable  St  R.  Co.  v. 
Citizens'  St.  R.  Co.,  127  Ind.  369. 

Lwiaiana.  —  Canal,  etc.,  St.  R.  Co.  v.  Ctcs- 
Cent  Citjr  R.  Co.,  41  Lai.  Ann.  561,  40  Am.  ft 
Eng.  R.  Gas.  339;  New  Orleans,  etc..  R.  Co. 
V.  New  Orlesns,  44  La.  Aon.  7*9. 

Michigan.  — Detxait  Citizeos*  St  R.  Ca  «. 
Detroit  no  Micfa.  384.  (4  An.  St  Rep. 
350. 

Ntw  y»r*.  ^Uittan  v.  Skrp.  i7  Btrtk  (N. 
Y.)  435,  tiMrmtd  »7  N.  Y.  611 ;  Davis  v.  New 
Yorki  14  N.  Y.  506.  67  Am.  Dec  186;  New 
York  V.  EiKhth  Ave.  R.  Co.,  118  N.  Y.  389* 
dSrmed  Potter  v.  CoUis^  19  N.  Y.  App.  DIt. 

OMo.  ~  Cineinnati  St  R,  Co.  v.  Smth.  a9 
Ohio  St  291;  Toledo  ConsoL  St.  R.  Co.  v. 
Toledo  Eleetrie  St  R.  Co.,  3  Ohio  Cir.  Dec  493. 
6  Ohio  Dr.  Ct  36a. 

Orggem.  —  Parichnrst  v.  Capital  City  R.  Co., 
»3  Oregon  471.       Am.  Sc  Eng.  R.  Cas.  455- 

Tnmetne.  — ■  People's  Pass.  R.  Co.  v.  Mem- 
phis, (Tenn.  1875)  16  S.  W.  Rep.  973- 

Utah.  —  Headerson  v,  Ogdeo  City  R.  Co.,  7 
Ut^  199.  46  Am.  &  Eng.  R.  Cas.  95- 

See  also  Ft  Worth  St  R.  Co.  v.  Rosedalc  St 
R.  Co.,  68  Tex.  169.  and  see  generallr  the  title 

MOMVPOLIMS  AND  CORPORATE  TRUSTS,  VoL  30, 
p.  866  et  seq.  Compare  Des  Moines  St  R.  Co. 
V.  Des  Moines  Broad-Gauge  St.  R.  Co.,  73  Iowa 
513,  32  Am.  &  Eng.  R.  Casi  209;  BnrHogton, 
etc.,  Ferry  Co.  v,  Davis,  48  Iowa  133,  30  Am. 
Rep.  390. 

A  municipality  authorized  to  grant  railway 
fnmchises  "under  soch  regvlations  and  npOB 
such  terms  and  conditions  as  said  authorities 
may  from  time  to  time  prcacribe  "  is  not  author- 
ized to  grant  exclusive  street-railway  rights 
over  its  streets.  Detroit  Ctttzens'  St  R.  Co. 
V.  Detroit  R.  Co.,  171  U.  S.  48,  no  Mich.  384. 
64  Am.  St  Rep.  350. 

1.  XzolMiTe  TnmMmm  AntlwriMA.  ~  Indian- 
ap<db  Cable  St  R.  Co.  v.  Citizens'  St.  R.  Co., 


iS 


127  led.  369,  43  Am.  &  Eng.  R.  Cas.  234;  Des 
Moines  St  R.  Co.  v.  Des  Moines  Broad-Gauge 
St  R.  Co.,  73  Iowa  S13,  32  Am.  &  Eng.  R. 
Cas.  209.  See  also  State  v.  New  Orleans,  32 
La.  Ann.  268. 

Where  power  to  grant  the  exclusive  privilege 
of  using  its  streets  and  alleys  for  street-rail- 
way pnrposes  is  given  to  a  municipality,  it  can- 
not grant  a  street-railway  franchise  over  one 
street  and  bind  itself  not  to  authorize  the 
construction  of  street  railways  over  other 
streets.  The  effect  of  such  a  contract  is  not 
to  give  Hxe  exclusive  privilege  of  using  the 
streets  tta  railway  purposes,  hut  to  give  to  the 
grantee  the  exclusive  privil^e  of  preventing 
their  use  for  such  purposes.  Citizens*  St  R. 
Co.  V.  Jones,  34  Fed.  Rep.  579. 

8.  ^olaalve  Privily  for  Limited  Time.  — 
Des  Moines  St.  R.  Co.  v.  Des  Moines  Broad- 
Gauge  St  R.  Co.,  73  Iowa  513,  32  Am.  &  Eng. 
R.  Cas.  409  (grant  for  thirty  years  upheld). 
See  also  City  R.  Co.  v.  Citizens'  St.  R.  Co., 
166  U.  S.  557. 

8.  See  infra,  this  title,  Nature  and  Extent  of 
Franchise  —  Exclusivtneu  of  Franchise. 

4.  Ft.  Worth  St.  R.  Co.  v.  Queens  City  R. 
Co.,  71  Tex.  165, 

5.  Beekman  v.  Third  Ave.  R.  Co.,  13  N.  Y. 
App.  Div.  279,  affirmed  153  N.  Y.  144. 

6.  Xnnioipal  Oranta  Knit  Conform  to  Statute 
OoafMrlng  Power  —  United  States.  —  Louisville 
Trust  Co.  V.  Cincinnati,  (C.  C  A.)  76  Fed.  Rep. 
296. 

California.  —  Omnibus  R.  Co.  v.  Baldwin,  57 
Cat.  160,  I  Am.  &  Eng.  R.  Cas.  316. 

Illinois.  —  General  Electric  R.  Co.  v.  Chicago 
City  n.  Co.,  66  111.  App.  363. 

Indiana.  —  City  R.  Co.  v.  Citizen's  St.  R.  Co., 
(Ind.  1898)  5a  N-  ^  Rep.  I57- 

Missouri.  —  Rttckert  v.  Grand  Ave.  R.  Co., 
163  Mo.  260. 

New  Jersey.  —  State  v.  Newark,  54  N.  J.  L. 
102. 

New  York.  —  Abraham  v.  Myers,  £Supm.  Ct. 
Spec.  T.)  29  Abb.  N.  Cas.  (N.  Y.)  384;  Matter 
of  Buffalo  Traction  Co.,  25  N.  Y.  App.  Div.  447  ; 
Beekman  f.  Third  Ave.  R.  Co.,  13  N.  Y.  App. 
Div.  279,  affirmed  153  N.  Y.  144. 
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tion  or  petition  for  the  consent  or  license  must  be  complied  with.*  So  when 
the  manner  of  selling  the  franchise  is  prescribed  by  the-statute,  the  sale  must 
be  in  the  manner  specified ;  *  and  the  consent  of  the  abutting  property  owners 
njust  be  given  when  required  by  the  statute.*  The  municipality  cannot  dele- 
gate to  any  officer  or  board  its  statutory  authority  to  permit  the  construction 


OMo.  — Nearii«  tF.  Toledo  Electric  St  R. 
Cc,  6  Ohio  Cir.  Dec.  664.  9  Ohio  Cir.  Ct  596 ; 
Aydelott  v.  Cincinnati,  4  Ohio  Cir,  Dec.  486, 
II  Ohio  Cir.  Ct.  11;  Mill  Creek  Valley  St.  R. 
Co.  V.  Carthage,  9  Ohio  Cir.  Dec.  833,  18  Ohio 
Cir,  Ct.  ai6;  Cincinnati  St.  R.  Co.  v.  Smith,  29 
Ohio  St.  291 ;  State  v.  Henderson,  38  Ohio  St. 
644;  State  V.  Bell,  34  Ohio  St.  194,  21  Am.  R. 
Rep.  84;  Cincinnati  Inclined  Plane  R.  Co.  v. 
Cinciimati,  5a  Ohio  St.  609- 

Pennsylvania.  —  Condon  v.  Railroad  Co.,  30 
Pittd>.  Leg.  J.  N.  S.  (Pa.)  aS^;  Larimer,  etc., 
St.  R.  Co.  V.  Larimer  St.  R.  Co.,  137  Fa.  St 
S33- 

VseMBity  to  Define  Looatlon  of  Tracka  on  StrooC. 

—  West  Jersey  Traction  Co.  v.  Camden  Horse 
R.  Co.,  S3  N.  J.  Eq.  163;  Theberath  v.  Newark, 
57  N.  J.  L.  309;  Kennelly  v.  Jersey  City,  57 
N.  J.  L.  393 ;  Trenton  v.  Trenton  Horse  R.  Co., 
(M.  jr.  1890)  19  Atl.  Rep.  363;  Bergen  Traction 
Co.  r.  Township  Committee,  (N.  J.  1895)  32 
Atl.  Rep.  754. 

Timo  When  Couoiit  Kay  Ba  ARillod  tvt.— 
McWilliams  v.  Jewett,  (Supm,  Ct  Spec.  T.)  14 
Misc.  (N.  Y.)  491- 

ODDfOBt  to  Corporatioa  lofan  It  Hai  Ban  la- 
aorpwatoi.  —  Homestead  St  R.  Co.  v.  Pitta- 
tnuK.  etc..  Electric  St  R.  Co.,  166  Pa.  St  i6a. 

OiTing  COBfOBt  hy  "  Ewolatloa."— West  Jersey 
Traction  Co.  v.  Board  of  PuUic  Works,  56 
N.  J,  L.  436 ;  West  Jersey  Traction  Co.  v. 
Shivers,  58  N.  J.  L.  124.  Compare  Babcock  v. 
Scfanton  Traction  Co.,  i  Lack.  L.eg.  N.  (Pa.) 
«3- 

Maaur  of  PMrini^  OrAiu&oe.  —Hutchinson 
V.  Belmar,  61  N.  J.  L.  443. 

Appttoation  far  TraMfaiao.—  Sanfleet  v.  Toledo, 
8  Ohio  Cir.  Dec.  711,  10  Ohio  Cir.  Ct.  460. 

Application  by  Company  Bafero  laoorforation.  - 
Sloane  v.  People's  Electric  R.  Co.,  3  Ohio  Cir. 
Dec.  674,  7  Ohio  Cir.  Ct.  84. 

Keqnirement  for  Provision  for  Compnlswry  Arbl- 
tratioa  of  Biipntaa  witti  ZmplojaM. —  Wood  v. 
Seattie,  33  Wash.  i. 

naMhlae  Aeqalrad  by  OnaidaTatloaa  Olvaa  to 
Pablie  OflioBn  Hdd  to  B«  Invalid.—  Keogh  v. 
Railroad  Co.,  5  Lack.  Leg.  N.  (Pa.)  342. 

Uooaae  to  Corporation  of  Which  Publio  OlBoor 
Is  Stoekholdsr.  —  West  Jersey  Traction  Co.  v. 
Board  of  Public  Works,  56  N.  J.  L.  431 ;  Hough 
r.  Smith,  (Snpn.  Ct  Spec.  T.)  37  klisc.  (N. 
Y.)  363. 

1.  lUmois.  —  Metropolitan  City  R.  Co.  v. 
Chicago.  96  111.  630 ;  Harvey  v.  Aurora,  etc.,  R. 
Co..  186  III.  283. 

New  Jersey.  —  Camden  Horse  R,  Co.  v.  West 
Jersey  Traction  Co.,  58  N.  J.  L.  102:  Avon-by- 
the-Sea  Land,  etc.,  Co.  v.  Neptune  City,  57  N. 
J.  L.  701,  362. 

Nevf  York.  —  People  v.  Grant,  138  N.  Y.  653  ; 
Hough  V.  Smith,  (Supm.  Ct  Spec.  T.)  37  Misc. 
(N.  Y.)  363.  See  also  Geneva,  etc..  R.  Co.  v. 
Neir  YoA  Cent,  etc.,  R.  Co.,  24  N.  Y.  App. 
Div.  355- 

Ohio,  —  Hamilton  v.  Cincinnati,  etc.  Electric 


St.  R.  Co.,  8  Ohio  Dec.  174,  5  Ohio  N.  P.  457; 
Smith  V.  Columbus,  etc.,  R.  Co.,  8  Ohio  N.  P.  i ; 
State  V.  Cincinnati,  etc..  Electric  St,  R.  Co., 

10  Ohio  Cir.  Dec.  418;  State  v,  £last  Cleveland 
R.  Co.,  3  Ohio  Cir.  Dec.  471,  6  Ohio  Cir.  Ct.  318. 

Washington.  —  Wood  v,  Seattle,  23  Wash.  i. 
Wooowity  for  How  Votleo  Where  Xombenhip  of 
City  Cooneil  Ii  Changad. —  Seccomb  v.  Wurster, 
83  Fed.  Rep.  856. 

Time  of  PnbliiUag  Hotioo.— Aydelott  v.  Cin- 
cinnatt,  4  Ohio  Cir.  Dec.  486,  11  Ohio  Cir.  Ct 
II. 

S.  Louisiana.  —  Johnson  o.  New  Orleans,  105 
La.  149:  New  Orleans  City,  etc.,  R.  Co.  v.  Wat- 
kins,  48  La.  Ann.  1530.  See  also  Board  of 
Liquidation  v.  New  Orleans,  32  La.  Ann.  915. 

Missouri.  — Sttiit  V.  Wut  Side  St  R.  Co., 
146  Mo.  155. 

New  York.  —  Beekman  v.  Third  An.  R.  Co., 
153  N.  Y.  144;  People  v.  Barnard,  48  Hun  (N. 
Y.)  57,  36  Am.  ft  ^g.  R.  Caa.  70  (no  right  to 
require  bond  with  conditions  not  authorized  by 
statute). 

Ohio.  —  Sloane  v.  People's  Electric  R.  Co.,  3 
Ohio  Cir.  Dec.  674,  7  Ohio  Cir.  Ct.  84 ;  Knorr  v. 
Miller,  3  Ohio  Cir.  Dec.  29?,  s  Ohio  Or.  Ct 
609 ;  Simmons  v.  Toledo,  3  Ohio  Cir.  Dec.  64, 
5  Ohio  Cir.  Ct.  1 24 ;  Cincinnati  St  R.  Co.  v. 
Smith,  39  Ohio  St  391. 

A  statute  requiring  the  municipality  to  sell  a 
street-railway  franchise  to  the  "  highest  bidder  " 
requires  a  sale  to  the  highest  bidder  for  money, 
and  a  sale  to  the  highest  bidder  in  yards  of  pave- 
ment is  unauthorized.  Buckner  v.  Hart  53  Fed. 
Rep.  835,  aSirmed  (C.  C.  A.)  54  Fed.  Rep.  925. 

SaU  ToBTOthor  of  Two  BlHOBiiaetod  Extonaloiii. 
—  Beekman  v.  Third  Ave.  R.  Co.,  13  N.  Y. 
App.  Div.  279,  aifvmed  153  N.  Y.  144. 

Change  of  Boat*  After  Sale.  —  Buckner  v. 
Hart  53  Fed.  Rep.  835- 

Fake  Bids.  —  Southern  Boulevard  R.  Co.  v. 
People's  Traction  Co.,  s  N.  Y.  App.  Div.  330. 

AdTertlumoat  for  Bids.  ~~  Sloane  v.  People's 
Electric  R.  Co.,  3  Ohio  Cir.  Dec  674,'  7  Ohio 
Cir.  Ct.  84. 

Bights  of  Bidder. —  People  v.  Barnard.  110 
N.  Y.  548,  reversing  48  Hun  (N.  Y.)  57. 
Power  to  B^oot  Bid. —  Gallagher  v,  Johnson, 

11  Ohio  Dec.  (Reprint)  840,  30  Cine.  L.  BuL 

S.  United  Statfs.  —  Bec8«i  V.  Chicago,  75 
Fed.  Rep.  S80. 

Illinois.  —  Hunt  v.  Chicago  Horse,  etc.,  R. 
Co.,  131  III.  63B:  Doane  v.  Lake  St  EL  R.  Co., 
165  III.  510,  56  Am.  Rep.  365;  Stewart  v. 
Chicago  Gen.  St  R.  Co.,  58  III.  App.  446. 

New  Jersey.  —  Currie  v.  Atlantic  City,  66  N. 
J.  L.  6?i. 

Ne^v  York.  —  Schaper  v.  Brooklyn,  etc.. 
Cable  R.  Co..  (Supm.  Ct  Gen.  T.)  4  N.  Y.  St 
Rep.  860,  aHirmed  134  N.  Y.  630. 

Ohio — Neare  v.  Mt  Auburn  Cable  R.  Co^ 
II  Ohio  Dec.  (Reprint)  782,  29  Cine.  L.  BuL 
17;  Sloane  v.  People's  Electric  R.  Co.,  3  Ohio 
Cir.  Dec.  674.  7  Ohio  Cir.  Ct  84. 
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of  street  railways.'  Where  the  power  to  Hcense  such  railways  or  to  consent 
to  their  construction  -is  given  to  a  municipal  board  or  body,  the  consent  or 


Oouent  to  Single  Tnok  Dom  Hot  Aatluilse 
Double  Tiuk. —  Koberts  v.  Kaston,  ig  Ofaio  St. 
78. 

ConolniiTMiaH  of  Qtuitioii  of  Ooniettt.  —  Where 

the  consent  of  the  property  owners  is  a  pre- 
requisite to  the  power  of  the  council  to  grant 
permission  to  construct  a  street  railway,  the 
action  of  the  council  in  granting  the  permission 
is  not  conclusive  evidence  against  the  property 
owners  on  the  street  of  consent  by  the  requisite 
majority.  Roberts  v.  Easton,  19  Ohi  St.  78. 
See  also  Berson  v.  Chicago,  75  Fed.  Rep.  880; 
Sommers  v.  Cincinnati,  6  Ohio  Dec.  (Reprint) 
887,  8  Am.  L.  Rec.  612;  Bullock  v.  West  Chi- 
cago Rapid  Transit  Co.,  23  Chicago  Leg.  N,  149; 
Corry  v.  Gaynor,  22  Ohio  St.  584 ;  Hays  v.  Jones, 
27  Ohio  St.  218;  Hamilton  v.  Cincinnati,  etc., 
Electtic  St.  R.  Co.,  8  Ohio  Dec.  174,  5  Ohio.N. 
P-  457 ;  Simmons  v.  Toledo,  4  Ohio  Cir.  Dec. 
69,  8  Ohio  Cir.  Ct.  SJS* 

But  it  will  not  be  presumed  that  die  mu- 
nicipal authorities  acted  without  such  consent 
when  their  proceedings  purport  to  be  predi- 
cated upon  it.  Cincinnati  College  v.  Nesmith, 
2  Cine.  Super.  Ct.  24. 

Coiuent  u  Regards  Entirety  of  Roata.  —  Con- 
sents to  a  proposed  line  have  been  considered 
as  consents  to  its  constructioa  as  an  entirety 
only.   BeesoB  v.  Chicago,  75  Fed.  Rep.  880. 

In  Ohio  it  has  been  held  that  while  the  com- 
mon council  may  not  evade  the  statute  requiring 
the  consent  of  adjoining  owners,  by  substituting 
one  route  for  another,  it  may  allow  the  applica- 
tion as  to  a  part  only  of  the  route  covered  by 
the  application  and  petition.  Simmons  v. 
Toledo.  3  Ohio  Dr.  Dec.  64,  5  Ohio  Cir.  Ct. 
124. 

In  New  Jersey  it  has  been  held  that  if  per- 
mission is  asked  to  construct  a  street  railroad 

upon  a  route  partly  outside  of  the  jurisdiction 
of  the  municipality,  it  will  be  sufficient  to  sup- 
port a  grant  for  the  part  of  the  route  within 
such  jurisdiction  that  consents  of  the  owners 
of  the  requisite  proportion  of  frontage  upon 
that  part  be  obtained  and  filed.  Hutchinson  v. 
Belmar,  61  N.  J,  L.  443,  affirmed  62  N.  J.  L. 
4SO. 

Conditional  Cooients.  —  People  v.  Chicago 
West  Div.  R.  Co.,  118  111.  113;  Moore  v.  Had- 
donfield,  6a  N.  J.  L.  386. 

Conditions  attached  to  the  consent  of  a  prop- 
erty owner  do  not  render  his  consent  invalid. 
Hutchinson  v,  Belmar,  61  N.  J.  L.  443, 
affirmed  62  N.  J.  L.  450. 

Consents  Beqofand  at  Majority  M  Property  Own- 
ers  on  Eac^  Street  over  WUoh  Railway  Runs.  — 
Neare  v.  Mt.  Auburn  Cable  R.  Co.,  4  Ohio 
Dec.  47S ;  Mt.  Auburn  Cable  R.  Co.  v.  Neare, 
54  Ohio  St.  153.  See  also  Sanfleet  v.  Toledo, 
8  Ohio  Cir.  Dec.  711,  10  Ohio  Cir.  Ct.  460. 

Consent  through  Agent.  —  North  Chicago  St 
R.  Co.  V.  Cheetbam,  58  111.  App.  318, 

Consent  of  One  Tenant  In  Conunoa.  —  Orton 
V.  Metuchen,  66  N.  J.  L.  sya;  Ronaebaum  » 
Mt.  Auburn  R.  Co.,  6  Ohio  Dec.  24 ;  Simm 
V.  Toledo,  4  Ohio  Cir.  Dec.  69,  8  Ohio  Cir  r 
535-  ■  M. 


Consent  of  Exeontor.  —  Orton  t.  Metuchen, 
66  N.  J.  L.  572. 

Consent  of  Eoaband,  -  Simmons  v.  Toledo,  4 
Ohio  Cir.  Dec.  69.  8  Ohio  Cir.  Ct.  535. 

Gouent  of  (hnm  ttt  Bsmalnder  in  7m. — 
Simmons  v.  Toledo,  4  Ohio  Cir.  Dec.  69,  8 
Ohio  Cir.  Ct.  535. 

Consent  of  Board  of  Edneation  as  to  Behoot  Lands 

—  Currie  v.  Atlantic  City,  66  N.  J.  L.  140. 
Effoet  of  Sobseqnent  Conveyanoes  by  Consenttry 

Owner.  —  Currie  v.  Atlantic  City,  66  N.  J.  L. 
140;  Adee  v.  Nassau  Bectric  R.  Co.,  65  N.  Y. 
App.  Div.  529. 

Aekno vledgment  OonMBts.  —  Orton  v.  Metu- 
chen, 66  N.  J.  L.  572. 

Beoordlng  Contents.  —  Adee  v.  Nassau  Elec- 
tric R.  Co.,  65  N.  Y.  App.  Div.  529. 

Heoesslty  for  Entry  of  Consents  on  Beoords  of 
City  CoonoU.— Sanfleet  v.  Toledo,  8  Ohio  Cir. 
Dec  711.  10  Ohio  Cir.  Ct  460. 

LesatlOB  of  Pwyrty  ■•  Begards  Validly  «f  n 
ITeoesslty  fsr  Conaont. —  Cume  v.  Atlantic  City, 
66  N.  J.  L.  140;  Tiedmann  v.  Staten  Island 
Midland  R.  Co.,  18  N.  Y.  App.  Div.  368:  Merri- 
man  v.  Utica  Belt  Line  St  R.  Co.,  (Supm.  Ct 
Spec  T.)  t8  Misc  (N.  Y.)  269. 

Comer  Property.  —  Merriman  v.  Utica  Belt 
Line  St.  R.  Co.,  (Supm.  Ct  Spec  T.)  18  Misc. 
(N.  Y.)  269. 

BoTOOatton  of  Oonsmts. —  It  has  been  held  diat 
property  owners  are  entitled  to  revoke  their 
consents  before  action  is  taken  by  the  munici- 
pality. Bullock  V.  West  Chicago  Rapid  Tran- 
sit Co.,  23  Chicago  Leg.  N.  149;  Simmons  v. 
Toledo,  4  Ohio  Cir.  Dec.  69,  8  Ohio  Cir,  Ct' 
535;  Hays  v.  Jones,  27  Ohio  St  218.  But  the 
contrary  has  also  been  held.  Currie  v.  Atlantic 
City,  66  N.  J.  L.  140;  Adee  v,  Nassau  Electric 
R.  Co.,  6s  N.  Y.  App.  Dir.  539.  And  to  ren- 
der a  revocation  effectual,  notice  of  such  revo- 
cation must  be  given  before  action  is  taken  by 
the  municipality.  Hutchinson  v.  Belmar,  61  N. 
J,  L.  443,  affirmed  62  N.  J.  L.  450. 

Burden  M  Proving  XnTaltdi^  of  OonsOBt.  — 
Adee  v.  Nassttu  Electric  R.  Co.,  65  N.  Y.  App. 
Div,  529, 

For  Whoso  Boneflt  Consmts  Inure. —  Adee  o. 

Nassau  Electric  R.  Co.,  65  N,  Y,  App.  Div.  529. 
Legality  of  Contraot  In  Consideration  of  Consent. 

—  It  has  been  held  that  an  agreement  between 
a  street-railway  company  and  a  landowner 
made  in  consideration  of  consent  to  the  con- 
struction of  the  railway  is  not  illegal  on  the 
ground  that  such  consent  by  an  individual 
affects  not  only  his  own  property,  but  the  prop- 
erty of  others  and  the  interests  of  the  public 
at  lai^.  Montclatr  Military  Academy  v.  North 
Jersey  St  R.  Co.,  65  N.  J.  L.  3.19. 

1.  Board  of  Liquidation  v.  New  Orleans,  32 
La.  Ann.  915  ;  State  v.  Bell,  34  Ohio  St.  194,  21 
Am.  R.  Rep.  84. 

Where  the  P©**'  determining  when  and  on 
what  streets  public  convenience  requires 
street  railt^^-^s  »  devolved  by  law  upon  the  dty 
council,  it         ^ot  delegate  the  power  to  any 

Ot" 


Consent  by  Tmstoes.  —  Hutchinson  p.  a  *  ,her  vi?^VA     tV»t  oi  the  public.  Citiaei 

61  N.  J.  L.  443.  affirmed  6z  N.  J.  L.  450.  *  C J.  ^"^  hl^,  «  579- 
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license  can  be  given  only  where  the  board  or  body  is  assembled  in  corporate 
meeting.^ 

(2)  Imposing  Conditions.  —  When  the  consent  of  the  municipality  or  quasi 
municipality  in  which  the  railway  is  to  be  constructed  is  required  as  a  condi- 
tion precedent  to  the  right  to  construct  the  railway,  its  authorities  may  affix 
to  the  consent  given  lawful  and  reasonable  conditions  beneficial  to  the  public,' 
such  as  conditions  that  the  railway  shall  be  constructed  and  put  in  operation 
within  a  certain  time;'  limiting  the  time  for  which  the  franchise  maybe 
enjoyed;"*  requiring  the  grantee  to  remove  its  tracks  when  ordered  by  the 
municipality;^  limiting  the  rate  of  speed  at  which  the  cars  may  be  operated;* 
restricting  the  right  of  the  grantee  to  the  carriage  of  passengers  only  and 
prohibiting  the  carriage  of  freight;'  requiring  the  consent  of  the  abutting 
property  owners  to  the  construction  of  the  railway;**  regulating  the  location 
of  tracks  upon  the  street ;  •  providing  that  the  character  of  the  railway  con- 
struction shall  be  subject  to  the  approval  of  the  municipality ; '®  fixing  the  fare 
to  be  chu|red  for  carrying  passengers;^'  requiring  the  running  of  a  certain 


Opdeui  BostM  and  Tneki.  —  The  city  may 
leave  to  the  discretioQ  of  the  street-railway 
company  the  use  of  any  one  of  several  streets. 
Girard  College  Pass.  R.  Co.  v.  Thirteenth,  etc., 
St.,  etc.  R.  Co.,  7  Pbila.  (Pa.)  620.  Or  it  may 
give  to  the  company  the  ris^t  to  use  a  single^  or 
a  double  track,  and  construction  and  opaatum 
of  the  Une  in  either  form  does  not  prelude  it 
from  afterwards  changing  to  the  other  form  as 
the  demands  of  business  require.  Ransom  v. 
Citizens'  R.  Co.,  104  Mo.  375. 

1.  West  Jersey  Traction  Co.  v,  Camden  Horse 
R.  Co.,  S3  N.  J.  Eq.  163 ;  Pennsylvania  R.  Co.  v. 
Montgomery  CounQr  Pass.  R.  Co.,  167  Pa.  St. 
62,  46  Am.  St.  Rep.  659. 

KaidBg  •<  TowaiUp'i  BBpvrlwm  Bdd  In 
Attonay^  OttM.  —  If  eixwell  v.  Railroad  Co.,  7 
Northam.  Co.  Rep.  (Pa.)  374. 

Auroral  of  B«port  of  CommlttM  of  Aldermen 
SoAeient  Aotion  by  Board  of  Aldermen.  ~  Abra- 
ham V.  Meyers,  29  Abb.  N.  Cas.  (N.  Y.)  384- 

S.  In^Oilng  Conditions  —  Illinois.  —  People  v. 
Suburban  R.  Co.,  178  III.  594;  Citizens'  Horse 
R.  Co.  V.  BeUerille,  47  IIL  App.  388.  See  also 
Harvey  v.  Aurora,  etc.,  R.  Co.,  186  111.  283. 

Kansas.  —  Eurelu  Li^t,  etc,  Co.  V.  Eureka, 
5  Kan.  App.  669. 

Michigan.  —  Detroit  v.  Ft.  Wayne,  etc.,  R. 
Co.,  95  Mich.  456,  35  Am.  St  Rep.  580 ;  Grosse 
Pointe  Tp.  v.  Detroit,  etc,  R.  Co.,  (Mich.  1902) 
90  N.  W.  Rep.  43- 

New  Jersey.  —  Grey  v.  New  Yorit,  etc,  Trac- 
tion Co.,  $6  N.  J.  Eq.  463- 

New  yor*.  — New  York  v.  Ei^tb  Ave.  R. 
Co.,  118  N.  Y.  389;  New  York,  etc,  R.  Co.  v. 
New  York,  i  Hilt.  (N.  Y.)  562;  Abraham  v. 
Meyers,  (Sopm.  Ct.  Spec.  T.)  29  Abb.  N.  Cas. 
(N.  Y.)  384;  People  v.  Barnard,  no  N.  Y.  548, 
reversing  48  Hun  (N.  Y.)  57.  See  also  Matter 
of  Atlantic  Ave.  El.  R.  Co.,  136  N.  Y.  292. 

Ohio.  —  Cincinnati  v.  Cincinnati  St  R.  Co., 
t  Ohio  Dec  591,  31  Gnc  L.  Bui.  308. 

Pennsylvania.  —  Allegheny  v.  Millville,  etc, 
St  R.  Co.,  159  Pa.  St  41 1;  Philadelphia  v. 
Ridge  Ave.  Pass.  R.  Co.,  143  Pa.  St.  444. 

8.  Citizens*  Horse  R.  Co.  v.  Belleville,  47  111. 
App.  388 ;  Grey  v.  New  York,  etc.,  Traction  Co., 
56  N.  J.  Eq.  463;  Abraham  v.  Meyers,  (Supm. 
Ct  Spec  T.)  29  Abb.  N.  Cas.  (N.  Y.)  384: 
Fbnonth  Tp.  v.  Chestnut  Hill,  etc.,  R.  Co.,  168 


Pa.  St  181;  Ft  Worth  St  R.  Co.  v.  Rosedale 
St  R.  Co.,  68  Tex.  169. 

4.  Louisville  Trust  Co.  v.  Cincinnati,  (C.  C. 
A.)  76  Fed.  Rep.  296 ;  City  R.  Co.  v.  Citizens' 
St  R.  Co.,  (Ind.  1898)  52  N.  E.  Rep.  157; 
Houston  V.  Houston  Gty  St  R.  Co.,  83  Tex. 
548,  29  Am.  St.  Rep.  679.  See  also  City  R.  Co. 
V.  Citizens'  St  R.  Co.,  166  U.  S.  557. 

5.  Rapid  R.  Co.  v.  Mt  Qemens,  118  Mich. 
133- 

6.  Chouquette  v.  Southern  Electric  R.  Co., 
152  Mo.  257.  See  also  Ruschenbog  v.  Southern 
Electric  R.  Co.,  161  Mo.  70. 

7.  St.  Louis,  etc.,  R.  Co.  v.  Ktrkwood.  159 
Mo.  239.  Compare  State  v.  Dayton  Traction 
Co.,  10  Ohio  Cir.  Dec.  212. 

8.  Chicago  City  R.  Co.  v.  People,  73  III.  541, 
holding  further  that  slight  evidence  is  sufficient 
to  prove  consent  of  property  owners  after  a 
lapse  of  a  long  period. 

9.  Nieman  v.  Detroit  Suburban  St.  R.  Co., 
103  Mich.  256;  Gloversville  v.  Johnstown,  etc.. 
Horse  R.  Co.,  66  Hun  (N.  Y.)  627;  Philadel- 
phia V.  Continental  Pass.  R.  Co.,  11  Phila.  (Pa.) 
31S.  33  Leg-  Int  (Pa.)  43. 

10.  Detroit  v.  Detroit  City  R.  Co.,  37  Mich. 
558 ;  Grand  Rapids  Electric  R.  Co.  v.  Grand 
Rapids,  84  Mich.  257. 

11.  Detroit  v.  Detroit  Citizens  St.  R.  Co.,  184 
U.  S.  368;  Oeveland  City  R.  Co.  v.  Oeveland, 
94  Fed.  Rep.  385 ;  People  v.  Suburban  R.  Co., 
178  ni.  595;  City  R.  Co.  V.  Citizens'  St  R.  Co., 
(Ind.  1898)  52  N.  E.  Rep.  157;  Robira  v.  New 
Orleans,  etc.,  R.  Co.,  45  La.  Ann.  1368;  Detroit 
V.  Ft  Wayne,  etc.,  R.  Co.,  95  Mich.  456.  35 
Am.  St  Rep.  580 ;  Gaedeke  f.  Staten  Island 
Midland  R,  Co.,  43  N.  Y.  App.  Div.  514;  People 
V.  Barnard,  no  N.  Y,  548,  re^-ersing  48  Hun 
(N.  Y.)  57  1  Beekman  v.  Third  Ave.  R.  Co.,  153 
N.  Y.  144;  Allegheny  v.  Millville,  etc,  St.  R. 
Co.,  159  Pa-  St  411. 

In  Connecticut  it  was  held  that  a  municipality 
authorized  to  approve  the  plans  for  the  construc- 
tion of  a  street  railway  had  no  power  to  im- 
pose as  conditions  to  its  approval  provisions 
relating  to  the  fare  to  be  chartied  by  the  rail- 
way company  on  another  of  its  lines.  Fair 
Hnven.  etc.,  R.  Co.  v.  New  Haven,  74  Conn. 
102.  See.  however,  Gaedeke  v.  Staten  Island 
Midland  R.  Co.,  43  N.  Y.  App.  Div.  514. 
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number  of  cars ;  *  prohibiting  the  abandonment  of  other  lines ; '  or  requiring 
indemnity  from  the  street-railway  company  against  liabilities  arising  from  the 
construction  and  operation  of  the  railway.*  Other  examples  of  conditions 
that  may  be  lawfully  affixed  are  that  the  railway  company  shall  observe  and 
be  subject  to  present  and  future  ordinances  regulating  the  operation  of  the 
railway;*  that  the  company  shall  keep  in  repair  the  streets  upon  which  its 
tracks  are  constructed  ;  *  that  it  shall  water  the  streets  ;  •  that  it  shall  pay  for 
the  use  of  the  streets  a  yearly  sum  '  or  a  proportion  of  the  earnings  of  the 
railway ;  ^  or  that  it  shall  pay  the  expense  of  passing  the  ordinance  conferring 
the  license  and  a  reasonable  attorney's  fee.* 

Cmdltloai  Whloli  An  In  Oonfllot  with  Oaneral  LawB,  such  as  that  the  company  to 
which  the  license  or  grant  is  made  will  not  exercise  one  of  its  corporate 
powers,**  cannot,  of  course,  be  imposed ;  and  an  attempt  to  impose  unau- 
thorized conditions  is  void  and  does  not  affect  the  validity  of  the  municipality's 
license  or  consent.*' 

Waiving  Condition!.  —  A  municipality  may,  of  course,  waive  the  performance 
of  conditions  imposed  by  it  in  giving  its  consent  to  the  construction  of  street 
railways." 

4.  Who  Kay  Acqniie  Franohiae  — a.  In  General. — Though,  as  a  matter 
of  fact,  street  railways  are  almost  universally  operated  by  private  or  quttsi' 
public  corporations,  the  franchise  to  own  and  operate  such  a  railway  may 
belong  to  an  individual,'*  and  in  the  absence  of  constitutional  restriction  the 
legislature  may  authorize  municipalities  to  construct  and  operate  street  rail- 
ways over  their  streets.*^  In  Michigan^  however,  it  has  been  held  that  the 
constitutional  provision  prohibiting  the  state  from  being  interested  in  any 
work  of  internal  improvement  prohibited  the  legislature  from  authorizing  a 
city,  which  is  to  be  considered  as  an  agency  of  the  state,  to  construct  and 


1.  Central  R.,  etc.,  Co.'s  Appeal,  67  Conn. 
199;  Potwin  Place  v.  Topeka  R.  Co.,  51  Kan. 
609,  37  Am.  St.  Rep.  312. 

S.  Central  R.,  etc.,  Co.'s  Appeal,  67  Conn. 
199- 

8.  Taylor  v.  Duan,  80  Tex.  652. 

4.  Faust  V.  Second,  etc.,  St.  Pass.  R.  Co.,  3 
Phila.  (Pa.)  164,  15  Leg.  Int.  (Pa.)  221;  Phila- 
delphia V.  Ridge  Ave.  Pass.  R.  Co.,  143  Pa.  St. 
444;  Providence  v.  Union  R.  Co.,  12  R.  I. 
473- 

5.  Citizens'  Horse  R.  Co.  v.  BdleviUe,  47  HI* 
App.  388;  City  R.  Co.  v.  Citizens'  St.  R.  Co., 
(Ind.  1898)  53  N.  E.  Rep.  157;  Pittsburgh,  etc., 
R.  Co.  V.  Birmingham,  51  Pa.  St.  41 ;  Lawrence 
County  V.  New  Castle  Electric  St.  R.  Co.,  8  Pa. 
Super.  Ct.  313  (strengthening  bridge).  See 
also  infra,  this  title.  Improvement,  Paving,  and 
Repair  of  Streets. 

6.  Newcomb  v.  Norfolk  Weatem  St  R.  Co., 
179  Mass.  449* 

7.  Central  R.,  etc.,  Co.'s  Appeal,  67  Conn. 
199;  Chicago  Gen.  R.  Co.  v.  Chicago,  176  III. 
253,  68  Am.  St.  Rep.  188;  City  R.  Co.  v.  Citi- 
zens' St.  R.  Co.,  (Ind.  1898)  52  N.  E.  Rep.  157; 
Covington  St.  R.  Co.  v.  Covington,  9  Bush  (Ky.) 
127 ;  New  York  v.  Eighth  Ave.  R.  Co.,  118  N.  Y. 
389 ;  Lawrence  County  v.  New  Castle  Electric 
St.  R.  Co.,  8  Pa.  Super.  Ct  313;  Providence  v. 
Union  R.  Co.,  is  R.  L  473. 

8.  Carlisle  v.  Cumberland  Valley  Electric 
Pass.  R.  Co.,  22  Pa.  Co.  Ct.  221 ;  Allegheny  v. 
Millville,  etc.,  St  R.  Co.,  159  Pa.  St  411. 

9.  Hutchinson  v.  Belmar,  61  -N.  J.  L.  443, 
affirmed  62  N,  J.  L  450. 


as 


10.  Gonditioiii  In  Ooafliot  vith  Omwal  Lam.  — • 

State  V.  Dayton  Traction  Co.,  10  Ohio  Cir.  Dec. 
aia,  18  Ohio  Cir.  Ct  490. 

IL  People  V.  Sutter  St  R.  Co.,  117  Cal.  604; 
Central  R.,  etc.,  Co.'s  Appeal,  67  Conn.  199 
(conditions  as  to  fenders  on  cars)  ;  Grand 
Rapids  Electric  R.  Co.  v.  Grand  Rapids,  84 
Mich.  257;  Beekman  v.  Third  Ave.  R.  Co.,  153 
N.  Y.  144;  Matter  of  Kings  County  El.  R.  Co., 
10s  N.  Y.  97 ;  Harrisburg  City  Pass.  R.  Co.  v. 
Harrisburg,  149  Pa.  -St.  465. 

IS.  Fair  Haven,  etc.,  R.  Co.  v.  New  HaTen,  74 
Conn.  103;  Powell  v.  Macon,  etc.,  R.  Co.,  9a 
Ga.  209. 

The  plea  of  ultra  vires  cannot  be  advanced  by 
the  road  where  it  has  accepted  the  advantages 
and  benefits  predicated  upon  the  ordinance. 
People  V.  Suburban  R.  Co.,  1 78  III.  594- 

13.  Chicago  City  R.  Co.  v.  People,  73  III.  541 
(conditions  limiting  time  for  construction  of 
railway). 

14.  la  Whom  Fianchiie  Yeited.  —  Detroit  v. 
Detroit  City  R.  Co.,  56  Fed.  Rep.  867 ;  Brown 
V.  Duplessis,  14  La.  Ann.  854 ;  McKee  v.  Grand 
Rapids,  etc.,  St.  R.  Co.,  41  Mich.  274;  Nash  v. 
Lowry,  37  Minn.  261 ;  New  York,  etc.,  R.  Co.  v. 
Forty-second  St.,  etc.,  R.  Co.,  50  Barb.  (N.  Y.) 
309 ;  Henderson  v.  Ogden  City  R.  Co.,  7  Utah 
199,  46  Am.  &  Eng.  R.  Cas.  95;  Watson  v. 
Fairmont  etc.,  R.  Co.,  49  W.  Va.  538.  See  also 
Atkinson  v.  Asheville  St.  R.  Co.,  113  N.  Car. 
S8i  :  Budd  v.  Multnomah  St.  R.  Co.,  15  Oregon 
404:  Middlebury  Bank  v.  EdRcrton,  30  Vt.  182. 

15.  Franohiie  in  Kanioipality.  —  Matter  of 
Rapid  Transit  R.  Com'rs,  26  N.  Y.  App.  Div. 
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operate  a  street  railway.*  Where  the  franchise  is  claimed  by  a  corporation 
under  municipal  grant  or  license,  it  must,  of  course,  have  power  to  operate  the 
street  railway,'  but  a  corporation  empowered  to  operate  a  street  railway  may 
take  a  street  franchise  extending  beyond  the  term  of  its  own  franchise  to 
exist  as  a  corporation,  the  street  franchise  being  assignable ;  •  and  similarly, 
such  a  corporation  may  accept  a  street  franchise  running  for  a  shorter  period 
than  its  corporate  existence.* 

b.  Organization  and  Incorporation  of  Street-railway  Corpora- 
tions. —  The  statutes  in  the  several  jurisdictions  provide  by  general  laws  for 
the  organization  and.  incorporation  of  street-railway  corporations,'*  and  the 
same  genercd  principles  of  law  applicable  to  the  oiganization  and  incorporation 
of  other  corporations  under  general  laws  *  apply,  of  course,  to  the  corporations 
here  under  consideration.'  In  the  absence  of  constitutional  restriction,  the 
legislature  may  validate  the  prior  invalid  incorporation  of  street-railway  corpo- 
rations.^ in  many  states  constitutional  provisions  exist  which  forbid  the  cre- 
ation or  formation  of  any  corporation  except  under  general  laws.* 

6.  Acceptance  of  Franobiae.  —  While  the  grant  of  a  street-railway  franchise 
must  be  accepted  by  the  grantee  before  it  can  become  binding,'*  su^  accept- 
ance may  be  implied  from  the  circumstances,'*  such  as  the  previous  application 


608;  Matter  of  Rapid  Transit  R.  Cora'rs,  5  N. 
Y.  App.  Div.  290. 

1.  Atty.-Gen.  v.  Pingree,  120  Mich.  550. 

2.  Cini>orBtion  onder  Xoiiioipal  Grant. —  Knox- 
ville  V.  Africa,  (C.  C.  A.)  77  Fed.  Rep.  50'. 
reversing  70  Fed.  Rep.  739;  Watkiiis  v.  West 
Philadelphia  Pass.  R.  Co.,  i  Pa.  Dist  463 ;  Com. 
V.  Northeastern  El.  R.  Co.,  161  Pa.  St.  409; 
Citizens'  St.  R.  Co.  v.  Africa,  100  Tenn.  36. 

Where  a  corporation,  by  virtue  of  a  legists- , 
tive  grant,  has  authority  to  construct  and  oper- 
ate its  road  in  certain  streets,  an  ordinance 
giving  .to  it  authority  to  extend  its  tracks  to 
other  streets  does  not  contravene  a  constitu- 
tional provision  against  ordinances  conferring 
corporate  powers.  Sims  v.  Brooklsm  St.  R.  Co., 
37  Ohio  St.  556. 

Ordinary  Commerdtl  8t«am  Bailvay. —  Com. 
V.  Northeastern  EI.  R.  Co.,  161  Pa.  St.  409; 
Pennsylvania  R.  Co.  v.  Bridgeport  R.  Co.,  1 1 
Mootg.  Co.  Rep.  (Pa.)  73;  Cincinnati  v.  Cin- 
cinnati  Inclined  Plane  R.  Co.,  11  Ohio  Dec. 
(Reprint)  892,  30  Cine.  L.  Bui.  331. 

8.  Detroit  v.  Detroit  Citizens'  St.  R.  Co..  184 
U.  S.  368;  Detroit  Citizens'  St.  R.  Co.  v.  De- 
troit, (C.  C.  A.)  64  Fed.  Rep.  628;  People  v. 
O'Brien,  iii  N.  Y.  i,  7  Am.  St.  Rep.  684.  Com- 
pare Detroit  v.  Detroit  Gty  R.  Co.,  56  Fed.  Rep. 
867 ;  Detroit  v.  Detroit  Gtj  R.  Co.,  60  Fed.  Rep. 
161. 

4.  Louisville  Trust  Co.  v.  Cincinnati,  (C.  C. 
A.)  76  Fed.  Rep.  296.  See  also  Gaw  v.  Bristol, 
etc.,  R.  Co.,  22  Pa.  Co.  Ct.  Jii- 

8.  See  the  local  statutes. 

6.  See  the  title  Corporations  (Private),  vol. 
7,  p.  639  et  seq. 

7.  Oeneral  Statutes  Applicable  to  Street-rail- 
way Compaalet  —  Delaware.  —  Wilmington  City 
R.  Co.  V.  People's  R.  Co.,  (Del.  Ch.  1900)  47 
Atl.  Rep.  345. 

Kansas.  —  Atchison  St.  R.  Co.  v.  Missouri 
Pac  R.  Co.,  31  Kan.  660. 

Marytand.  —  Oler  v.  Baltimore,  etc.,  R.  Co.,  41 
Md.  583,  7  Am,  R.  Rep.  49s  ;  Koch  v.  North  Ave. 
R,  Co.,  75  Md.  222,  50  Am.  &  Eng.  R.  Cas.  401. 

New  Hampshire.  —  Keene  Electric  R.  Co.'» 
Petition,  68  N.  H.  434. 
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New  York.  —  Bohmer  v.  Haffen,  35  N.  Y. 
App.  Div.  381. 

Penniylvama.  —  Central  Pennsylvania  Tele- 
phone Co.  V.  Wilkes  Barre,  etc.,  R.  Co.,  i  Pa. 
Dist.  628;  Pennsylvania  R.  Co.  v.  Montgomery 
County  Pass.  R.  Co.,  14  Pa.  Co.  Ct.  88;  Com,  v. 
Northeastern  El.  R.  Co.,  3  Pa-  Dist.  104;  Han- 
num  V.  Railway  Co.,  8  Del.  Co.  Rep.  (Pa.)  91 ; 
In  re  Easton  Transit  Co.,  2  Pa.  Dist.  649; 
Junction  Pass.  R.  Co.  v.  Williamsport  Pass.  R. 
Co.,  154  Pa.  St.  ti6;  Berks  Coun^  v.  Reading 
Gty  Pass.  R.  Co.,  167  Pa.  St.  102. 

Texas.  —  Aycodc  V.  San  Antonio  Brewing 
Assoc.,  26  Tex.  Civ.  App.  341. 

DMlgnatloii  of  Soot*. —  Africa  v.  KnoxviUe, 
70  Fed.  Rep.  729  (M.  ft  V.  Code  Tenn.,  S  1920, 
Annot.  Code  Tenn.  1896,  9  2392). 

Hap  and  Profile  of  Koate. —  Delaware,  etc,  R. 
Co.  V.  Syracuse,  etc.,  R.  Co.,  (Supm.  Ct.  Spec. 
T.)  28  Misc.  (N.  Y.)  456. 

Bight  of  PnnAuon  of  Street  Pranohlse  to  Or- 
ganise  Corporation, —  Binninghani  R.,  etc.,  Co. 
V.  Birmingham  Traction  Co.,  128  Ala.  110  (Civ. 
Code  Ala.  1896,  9  >i99). 

PnmuutlQn  of  Inwnrporatlon  udsr  Owanl 
Lavs.  —  Smith  v.  Indianapolis  St.  R.  Co.,  158 
Ind.  425. 

8.  Brown  v.  Atlanta  R.,  etc.,  Co.,   113  Ga. 

462. 

8.  Denver,  etc.,  R.  Co.  v.  Denver  Gty  R.  Co., 
2  Colo.  673 ;  Gulf  City  R.  Co.  v.  Gulf  City,  etc., 
R.  Co.,  63  Tex.  529. 

The  grant  of  additional  powers  to  a  corpora- 
tion already  existing,  as,  for  example,  authority 
to  construct  its  road  on  such  streets  as  the  city 
council  shall  prescribe,  does  not  violate  such  a 
constitutional  provision.  Hodges  v.  Baltimore 
Union  Pass.  R.  Co.,  58  Md.  603/  10  Am.  &  Eng. 
R.  Cas.  270. 

10.  AeeeptuiM  of  FranchiM  Heoessary,  — 
Loganspon  R.  Co.  v.  Logansport,  114  Fed.  Rep. 
688 ;  Trenton  St.  R.  Co.  v.  Pennsylvania  R.  C6., 
63  N.  J.  Eq.  276;  Williams  Valley  R.  Co.  v. 
Lykens,  etc.,  St.  R.  Co.,  i  Dauphin  Co.  R^ 
(Pa.)  225. 

11.  Atty.-Gen.  v.  Metropolitan  R.  Co.,  125 
Mass.  S15,  a8  Am.  Rep.  264. 
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by  the  grantee  therefor,  or  even,  it  seems,  from  the  fact  that  the  grant  is 

beneficial.' 

IV.  Cbossiho  Otheb  Bailsoads  —  1.  In  OeneraL  —  A  franchise  for  the 
operation  of  a  street  railway  on  a  public  street  does  not  confer  any  right  of 
exclusive  occupancy  of  the  street  nor  clothe  the  owner  thereof  with  power 
to  prevent  the  crossing  of  its  tracks  by  another  company  having  a  franchise  to 
operate  a  railway  on  ao  intersecting  street  and  the  same  is  true  with  regard 
to  the  right  of  a  street  railway  to  cross  the  tracks  of  an  ordinary  railroad,"  or 
of  an  ordinary  railroad  to  cross  the  tracks  of  a  street  railway.*  In  the  case  of 
a  crossing  of  an  ordinary  railroad  by  an  electric  railway  operated  by  the  trolley 
system,  the  trolley  wire  may  be  suspended  over  the  tracks  of  the  railroad  com- 
pany provided  that  sufficient  space  is  left  for  the  passage  of  trains  without 
danger  to  the  employees.'  Where  a  street  railway  has  rightfully  constructed 
a  crossing  over  another  railroad,  it  has  the  right,  when  repairs  thereto  become 
necessary,  to  replace  it  with  a  crossing  of  a  safer  and  better  pattern."  A  rail- 
way company  whose  tracks  are  to  be  crossed  cannot  prevent  such  crossing  on 
the  ground  that  the  company  attempting  to  construct  the  crossing  is  usurping 
a  street-railway  franchise.' 

2.  Compensation.— A  railroad  or  street-railway  company  whose  tracks  on  a 
public  street  are  crossed  by  another  street-railway  company  is  not  entitled  to 
compensation  for  the  resulting  injuries  arising  out  of  the  impairment  of  its 
easement  in  the  street  ^  nor  for  the  interruption  of  its  business  rendered  neces- 


1.  City  R.  Co.  V.  Dtizeni'  St.  R.  Co.,  i66  U. 
S.  S57. 

8.  Cronlaff  of  Tnoki  by  Other  CompwiiM.  — 
Highland  Ave.,  etc.,  R.  Co.  v.  Birmingham 
Union  R.  Co.,  93  Ala.  505;  Consolidated  Trac- 
tion Co.  V.  South  Orange,  etc.,  Traction  Co.,  56 
N.  J.  Eq.  569;  Morris,  etc.,  R.  Co.  v.  Newark 
Pass.  R.  Co.,  51  N.  J.  Eq.  379:  MetropoliUn  St. 
R.  Co.  V.  Toledo  Electric  St.  R.  Co.,  6  Ohio  Cir. 
Dec.  733,  9  Ohio  Cir.  Ct.  664.  Compare  High- 
land Ave.,  etc.,  R.  Co.  v.  Birmingham  R.,  etc., 
Co.,  113  Ala.  239. 

8.  Streot  Bailway  Crowing  Railroad — Con- 
McricHf.  — New  York,  etc,  K.  Co.  v.  Bridge- 
port Traction  Co.,  65  Conn.  410. 

Dglavoart.  —  Philadelphia,  etc.,.R.  Co.  c.  Wil- 
mington City  R.  Co.,  (Del.  Ch.  1897)  38  Atl. 
Rep.  1067. 

Georgia.  —  Southern  R.  Co.  v.  Atlanta  R.,  etc., 
Co.,  1 1 1  Ga.  679. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Weat  Chi- 
cago St.  R.  Co.,  156  111.  itss- 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Whiting, 
etc.,  St.  R.  Co.,  139  Ind.  297,  47  Am.  St  Rep. 
264;  Chicago,  etc.,  R.  Co.  v.  Hammond,  etc.,'  R. 
Co.,  151  Ind.  577. 

Kentucky.  —  Elizabethtown,  etc.,  R.  Co.  v, 
Ashland  St.  R.  Co.,  96  Ky.  347 ;  Louisville,  etc., 
R.  Co.  V,  Bowling  Green  R.  Co.,  (Ky.  1901)  63 
S.  W.  Rep.  4- 

Miuouri.  — '  Kansas  City,  etc.,  R.  Co.  v.  St. 
Joseph  Terminal  R.  Co.,  97  Mo.  457. 

New  Jersey,  —  West  jersey  R.  Co.  v.  Camden, 
etc.,  R.  Co..  52*  N.  J.  Eq.  31. 

OAk>.  —  Cincinnati,  etc..  Electric  St.  R.  Co. 
V,  Cincinnati,  etc.,  R.  Co.,  12  Ohio  Cir.  Dec.  113. 

Pennsylvania.  —  Scranton,  etc..  Traction  Co. 
V.  Delaware,  etc..  Canal  Co..  i  Pa.  Super.  Ct. 
409;  Pennsylvania  R.  Co.  v.  Suburban  Rapi(] 
Transit  Co.,  i  Fa.  Dist.  636;  Du  Bois  Traction 
Pass.  R.  Co.  VI  Buffalo,  etc.,  R.  Co.,  149  Pa. 
I ;  Williams  Valley  H.  Co.  v.  Lyktnt.  etc,  V^J' 


ley  St.  R.  Co.,  19a  Pa.  St.  55a,  i  DatqiUn  Co.  Ct 
Rep.  (Pa.)  225. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Rosedale  St 
R.  Co.,  64  Tex.  80,  53  Am.  Rep.  739. 

Compare  Port  Richmond,  etc.  Electric  R.  Co. 
V.  Staten  laland  Rapid  Transit  R.  Co.,  144  N. 
Y.  445  (interference  with  gate  system). 

4.  Lynn,  etc.,  R.  Co.  v.  Boston,  etc,  R.  Corp., 
114  Mass.  88. 

8.  Philadelphia,  etc.,  R.  Co.  v.  Wilmington 
City  R.  Co.,  (Del.  Ch.  1897)  38  Atl.  Rep.  1067; 
Erslew  v.  New  Orleans,  etc,  R.  Co.,  49  La. 
Ann.  86. 

6.  Chicago,  etc,  R.  Co.  v.  Hammond-Wbiting, 
etc..  Electric  R.  Co.,  151  Ind.  577. 

7.  Philadelphia,  etc.,  R.  Co.  v.  Wilmington 
City  R.  Co.,  (Del.  Ch.  1897)  38  Atl.  Rep.  1067; 
Consolidated  Traction  Co.  v.  South  Orange,  etc., 
Traction  Co.,  56  N.  J.  Eq.  569.  See  also  Du 
Bois  Traction  Pas*.  R.  Co.  v.  Buffalo,  etc.,  R. 
Co.,  149  Pa.  St  I ;  Pennsylvania  R.  Co.  v. 
Greensburg,  etc.,  R.  Co.,  176  Pa.  St  559.  Com- 
pare Cbic^,  etc.,  R.  Co.  v.  General  ^ectrie  R. 
Co.,  79  III.  App.  569;  Geneva,  etc,  R.  Co.  v.- 
New  York  Cent.,  etc,  R.  Co.,  34  N.  Y.  App.  Dit. 
335 ;  Kingston  v.  Colonial  City  Traction  Co.,  17 
N.  Y.  App.  Div.  274. 

8.  Ko  Compensation  —  United  States.  — 
Omaha  Horse  R.  Co.  v.  Cable  Tram-Way  Co., 
32  Fed.  Rep.  727. 

AliU}amo.  —  Highland  Atc,  etc.,  R.  Co.  v. 
Birmingham  Union  R.  Co.,  93  Ala.  505. 

California.  —  Market  St  k.  Co.  v.  Central  R. 
Co.,  SI  Cal.  583. 

Delaware.  —  Philadelphia,  etc.,  R.  Co.  r. 
Wilmington  CiW  R- Co.,  (Del.  Ch.  1897)  38  Atl. 
Rep.  1067. 

Georgia.  ^  <;oiith«™  R.  Co.  v.  Atlanta  R., 


etc..  Co.,  i>    /i^.  679- 

Illinois  ^  ^hi*^'        ^'  West  Chi- 

.floo  St.  '^C*^  ^5^™- "SS;  Pittsburg,  etc R. 


Digitized  by 


Googfe 


STREET  RAILWA  YS. 


StatEtorr  &agiilftti«ni. 


sary  in  the  construction  of  the  crossing,'  though  it  has  been  held  that  the 
owner  of  the  tracks  crossed  would  be  entitled  to  damages  for  any  injury  to  its 
tracks,* 

3.  E^tuue  of  Xaking  and  Maintaining  Crowiikg.  —  It  seems  that  a  street- 
railway  company  which  crosses  the  pre-existing  traclcs  of  another  street  railway 
or  ordinary  railroad  is  bound  to  construct  the  crossing  at  its  own  expense  and 
to  maintain  the  crossing  in  a  proper  condition  of  repair;  but  it  is  not  required 
to  pay  any  portion,  of  the  expense  of  maintaining  at  such  crossing  gates  which 
the  railroad  company  is  required  under  an  exercise  of  the  police  power  to 
maintain  for  the  protection  of  the  public' 

4.  Statutory  RegnUtions.  —  In  some  jurisdictions  the  statutes  regulate  the 
construction  of  the  tracks  of  ordinary  railroads  and  of  street  railways  across 
each  other/  and  have  intrusted  to  commissioners'  or  to  courts*  the  power  to 
regulate  the  manner  of  constructing  such  crossings.  Where  general  power  to 
r^rulate  the  construction  of  crossings  by  street  railways  over  the  traclra  of 
ordinary  railroads  is  given  to  commissioners  or  courts,  they  may,  in  a  proper 
exercise  of  their  discretion,  deny  to  a  street-railway  company  the  right  to  con- 
struct a  grade  crossing  and  compel  it  to  construct  an  overhead  crossing.'  So 
some  statutes  direct  that  the  tribunals  to  which  is  intrusted  the  duty  of 
determining  the  manner  of  crossing  shall  avoid  grade  crossings  whenever 
practicable^* 


Indiana.  —  Chicago,  etc,  R.  Co.  c  Whiting, 
eta,  R.  Co.,  139  Ind.  397,  47  Am.  St.  Rep. 

iiatsaekiuettt.  —  Lynn,  etc^  R.  Co.  v.  Boston, 
etc.,  R.  Corp.,  114  Man.  88. 

New  Jersey.  —  Morris,  etc.,  R.  Co.  v.  Newark 
Pass.  R.  Co.,  SI  N.  J.  Eq.  379,  52  N.  J.  Eq.340; 
Consolidated  Traction  Co.  f .  South  Orange,  etc.. 
Traction  Co.,  56  N.  J.  £q.  569. 

Hew  Korfc.  — New  York,  etc.,  R.  Co.  v.  Forty- 
second  St.,  etc,  R.  Co.,  50  Barb.  (N.  Y.)  309 ; 
Brooklyn  Coit.,  ete.,  R.  Co.  v.  Brooklyn  Qty  R. 
Co.,  33  Barb.  (N.  Y.)  4ao.  Compare  People't 
R.  Co.  V.  Syracuse,  etc..  R.  Co.,  (Supm.  Ct.  Spec. 
T.)  J3  Abb.  N.  Cas.  (N.  Y.)  427. 

Ohio.  —  Ondnnati,  ete..  Electric  St.  R.  Co.  v. 
Cincinnati,  etc.,  R.  Co.,  la  Ohio  Cir.  Dec. 
113. 

Pennsylmmia,  —  Market  St.  Pass.  R.  Co.  v. 
Union  Pass.  R.  Co..  10  Pfaila.  (Pa.)  43.  30  Leg. 
Int.  (Pa.)  154 ;  Delaware,  etc.,  R.  Co.  v.  Wilkes- 
Barre,  etc.,  R.  Co.,  i  Pa.  DisL  637 ;  Lockhart  v. 
Craig  St.  R.  Co.,  139  Pa.  St  419;  ^  Boia 
Traction  Pass.  R.  Co.  v.  Buffalo,  etc.,  R.  Co., 
149  Pa.  St.  I. 

Compare  Central  R.  Co.  v.  Philadelphia,  etc., 
R.  Co.,  95  Md.  428- 

A  street-railway  company  haa  no  right  to  cross 
the  ris^t  of  way  of  another  railway  company  at 
a  point  not  upon  a  highway  without  the  consent 
of  the  latter,  or  without  acquiring  the  right  to 
cross  by  the  exercise  of  the  power  of  eminent 
domain.  Northern  Cent.  R.  Co.  v.  Harrisburg, 
etc.  Electric  R.  Co.,  177  Pa.  St.  142.  See  also 
Cincinnati  Southern  R.  Co.  v.  Chattanooga 
Electric  St.  R.  Co.,  44  Fed.  Rep.  470,  and  the 
title  Crossings,  vol.  8,  pp.  340,  351. 

1.  Consolidated  Traction  Co.  v.  South  Orange, 
etc..  Traction  Co.,  56  N.  J.  Eq.  569. 

t.  Central  Pass.  R.  Co.  v.  Philadelphia,  etc., 
R-  Co.,  95  Md.  428.  See,  howerer.  Consolidated 
Traction  Co.  v.  South  Orange,  etc.,  Traction  Co., 
S6  N.  J.  Eq.  569. 

8.  Central  Pass.  R.  Co.  v.  Philadelphia,  etc., 
R.  Co.,  95  Md.  438. 


4.  Btatutaa  Bagnlatlsff  Ooastroetlon  of  Gross, 
lags.  —  Geneya,  etc.,  R.  Co.  v.  New  York  Cent., 
etc.,  R.  Co.,  163  N.  Y.  aaS;  Qncinnati,  ete., 
Electric  St  R.  Co.  v.  Cincinnati,  etc,  R.  Cc,  la 
Ohio  Cir.  Dec  113;  Baltimore,  etc.,  R.  Co. 
V.  Hanorer,  ete.,  St.  R.  Co.,  13  Pa.  Co.  Ct. 
291. 

OonstltatioiiaUtr  of  Aet  as  AAetod  b^  TlUe 

—  Jackson,  etc.  Traction  Co.  v.  Railroads 
Com'r,  138  Mich.  164  (Act  Mich.  1893,  No. 

171). 

5,  Jackson,  etc,  Traction  Co.  v.  Railroads 
Com'r,  138  Mich.  164;  Port  Richmond,  etc.. 
Electric  R.  Co.  v.  Staten  Island  Rapid  Transit 
R.  Co.,  71  Hun  (N.  Y.J  179;  Buffalo,  etc.,  R. 
Co.  V.  New  York,  etc.,  R.  Co.,  7a  Hun  (N.  Y.) 
583. 

Ap^isfttLon  far  AppolntmaM  of  ComndsiloBm. 

--  Matter  of  Saratc^  Electric  R.  Co.,  58  Hun 
(N.  Y.)  287. 

e.  New  Yoric,  etc,  R.  Co.  v.  Atlantic  High- 
lands, etc..  Electric  R.  Co.,  55  N.  J.  Eq.  53s; 
Consolidated  Traction  Co.  v.  South  Orange,  etc.. 
Traction  Co.,  $6  N.  J.  Eq.  569;  Matter  of  Tren- 
ton St.  R.  Co.,  58  N.  J.  Eq.  533  I  Matter  of  West 
Jersey  Traction  Co.,  59  N.  J.  Eq.  63 ;  Trenton 
St.  R.  Co.  V.  United  New  Jersey  R.,  etc.,  Co.,  60 
N.  J.  Eq.  500;  Delaware,  etc..  Canal  Co.  v, 
Lackawanna  Vall^  Traction  Co.,  a  Lack.  Leg. 
N.  (Pa.)  395;  Delaware,  etc.,  R.  Co.  v.  Wilkea- 
Barre,  etc,  R.  Co.,  1  Pa.  Dist.  637;  Baltimore, 
etc.,  R.  Co.  V.  Hanover,  etc.,  St.  R.  Co.,  a  Pa. 
Dist.  774;  Pennsylvania  R.  Co.  v.  Braddock 
Electric  R.  Co.,  153  Pa.  St.  it6. 

Whan  Crossing  Beasonable  and  FeaslUo  — 
Nnmber  of  Trains  as  Affecting  Qneotlon.  — 
Louisville,  etc.,  R.  Co.  v.  Bowling  Green  R.  Co., 
(Ky.  1901)  63  S.  W.  Rep.  4. 

1.  Jackson,  etc..  Traction  Co.  v.  Railroads 
Com'r,  138  Mich.  164. 

8.  Jackson,  etc.,  Traction  Co.  v.  Railroads 
Com'r,  128  Mich.  164:  In  re  Saddle  River  Trac- 
tion Co.,  (N.  J.  1898)  41  Atl.  Rep.  107;  Matter 
of  West  Jersey  Traction  Co.,  59  N.  J.  Eq.  63 ; 
Williams  Valley  R.  Co.  v.  Lykens,  etc,  St.  R. 
;  Volume  XXVII. 
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V.  JoilTT  Use  of  T&acsb.  —  The  tracks  of  a  street-railway  company  lawfully 
laid  in  a  public  street  do  not  become  a  part  of  the  street  so  as  to  authorize 
other  railway  companies  .as  a  matter  of  right  to  operate  cars  over  them,'  nor 
has  a  municipality  any  implied  power  to  authorize  one  street-railway  company 
to  use  the  tracks  of  another  company.*  Two  street-railway  companies  may, 
by  agreement,  authorize  the  one  to  use  the  tracks  of  the  other ; '  but  where 
street-railway  tracks  are  owned  by  cotenants,  one  cannot,  without  the  con- 
sent of  the  other,  confer  on  a  third  the  right  to  use  such  tracks.* 

CompalBory  Acquiflltion  of  BigM. — A  street-railway  company  has  no  inherent 
or  implied  right  to  acquire  by  condemnation  proceedings  under  the  power  of 
eminent  domain  the  right  to  use  the  tracks  of  another  company;*  but  such 
right  may  be  expressly  conferred  by  the  legislature.*  So  the  legislature, 
under  its  reserved  power  to  alter,  amend,  or  repeal  the  charter  of  street- 
railway  companies,  may  authorize  one  company  to  acquire  the  right  to  use 
the  tracks  of  another  company  ^  .and  may  delegate  to  municipalities  the  right 


Co.,  I  Dauphin  Co.  Rep.  (Pa.)  235;  Pennsyl- 
vania R.  Co.  V.  Suburban  Rapid  Transit  Co.,  i 
Pa.  Dist.  636 ;  Bahimore,  etc.,  R.  Co.  v.  Han- 
over, etc.,  St.  R.  Co.,  2  Pa.  Dist.  774;  Scranton, 
etc.,  Traction  Co.  v.  Delaware,  etc..  Canal  Co., 
t8o  Pa.  St.  6^6. 

The  Eoonomy  with  which  a  grade  crossing 
may  be  avoided  is  to  be  considered  in  determin- 
ing whether  such  avoidance  is  reasonabTy  prac- 
ticable. Matter  of  West  Jersey  Traction  Co.,  59 
N.  J.  Eq.  63. 

'  Bat  the  f  inanoial  Ability  of  the  street  railway 
seeking  to  make  the  crossing  is  not  material. 
Chester  Traction  Co.  v.  Philadelphia,  etc.,  K. 
Co.,  188  Pa.  St.  105. 

Conatrnotion  of  Undat^rade  Croulng  Hdd  Hot 
to  Be  Beajunably  Praotioable  ander  Cirotututances 
of  Case.  —  In  re  Saddle  River  Traction  Co.,  (N. 
J.  1898)  41  Atl.  R^.  107;  New  York,  etc..  R. 
Co.  V.  Atlantic  Highlands,  etc.,  Electric  R.  Co., 
55  N.  J.  Eq.  S22. 

Constraotion  of  Undergrade  Crossing  Held  to  Be 
Beasonably  Fraetloable  ander  dromnstanoes.  — 
Matter  of  West  Jersey  Traction  Co.,  59  N.  J. 
Eq.  63. 

CoBStmotlon  of  Orerliead  Crossing  Held  to  Be 
Seasonably  FraotioaUe. —  Scranton,  etc..  Trac- 
tion Co.  V.  Delaware,  etc..  Canal  Co.,  180  Pa. 
St.  636;  Pennsylvania  R.  Co.  v.  Warren  St.  R. 
Co.,  188  Pa.  St.  74;  New  York  Cent.,  etc.,  R. 
Co.  V.  Warren  St.  R.  Co.,  188  ?a.  St.  85; 
'  Chester  Traction  Co.  v,  Philadelphia,  etc.,  R. 
Co.,  188  Pa.  St.  105;  Williams  Valley  R.  Co.  v. 
Lykens  Vall^  St.  R,  Co.,  193  Pa.  St.  ssa; 
Delaware,  etc.,  Canal  Co.  v.  Lackawanna  Valley 
Traction  Co.,  2  Lack.  Leg.  N.  (Pa.)  295;  Penn- 
sylvania R.  Co.  V.  Conshohocken  R.  Co.,  4  Pa. 
Dist.  12. 

1.  Joint  Use  of  Tracks. —  Louisville  City  R. 
Co.  V.  Central  Pass.  R,  Co.,  87  Ky.  223 ;  Canal, 
etc.,  R.  Co.  V.  St.  Charles  St.  R.  Co.,  44  La.  Ann. 
1069;  Crescent  Ci^  R.  Co.  v.  New  Orleans,  etc., 
R.  Co.,  48  La.  Ann.  856;  Metropolitan  R.  Co. 
V.  Quincy  R.  Co.,  12  Allen  (Mass.)  262;  Jers^ 
City,  etc.,  R.  Co.  v.  Jersey  City,  etc..  Horse  R, 
Co.,  20  N.  J.  Eq.  61;  Brooklyn  Cent.  R.  Co  p 
Brooklyn  City  R.  Co.,  32  Barb.  (AT.  Y".)  3-0 
See  also  Com.  v.  Temple,  14  Gray  (Mass  \  ' 
Com.  V.  Smedley,  17  Phila.  (Pa.)  /« 
Int.  (Pa.)  114.  lef. 
8.  Mercantile  Trust,  etc.,  Co.  v.  Collins, 

etc,  R.  Co.,  loi  Fed.  Rep.  347;  Brooklv-^  ^  j. 

R.  Co.  V.  Brooklyn  City  R.  Co,  j,  5^^,  ' 


Y.)  358;  Texarkana,  etc.,  R.  Co.  v.  Texas,  etc., 
R.  Co.,  28  Tex.  Civ.  App.  551. 

3.  Georgia. —  Trust  Co.  v.  State,  109  Ga.  736. 
Illinois.  —  Chicago  v.  Evans,  24  111.  52. 
Louisiana.  —  Canal,  etc.,  R.  Co.  v.  Orleans  R. 

Co,  44  La.  Ann.  54. 

New  York.  —  People  v.  O'Brien,  iii  N.  Y.  i, 
7  Am.  St.  Rep.  684 ;  Roddy  v.  Brooklyn  Heights 
R.  Co.,  (Supm.  Ct.  Spec.  T.)  23  Misc.  (N.  Y.) 
373;  Brooklyn  EI.  R.  Co.  v.  Brooklyn,  etc.,  R. 
C^.,  23  N.  Y.  App.  Div.  29 ;  Gallagher  v,  Keat- 
ing, (Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  131 ; 
Ingersoll  v.  Nassau  Electric  R.  Co.,  157  N.  Y. 
453 ;  Chapman  v,  Syracuse  Rapid  Transit  R. 
Co.,  (Siq>m.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.) 
626. 

Ohio.  —  Toledo,  etc,  R.  Co.  v.  Toledo  Trac- 
tion Co.,  8  Ohio  Dec.  191,  s  Ohio  N.  P.  443; 
Toledo  Electric  St.  R.  Co.  v.  Toledo,  etc.,  R. 
Co.,  I  Ohio  Dec.  33,  7  Ohio  N.  P.  211. 

Coastrnctloa  of  Agreements.  —  Atlanta  R.,  etc., 
Co.  V.  Atlanta  Rapid  Transit  Co.,  113  Ga.  481; 
Coney  Island,  etc.,  R.  Co.  v.  Coney  Island,  etc., 
R.  Co,  38  N.  Y.  App.  Div.  494 ;  Toledo,  etc.,  R. 
Co.  V.  Toledo  Traction  Co.,  8  Ohio  Cir.  Dec. 
204,  15  Ohio  Cir.  Ct  190,  9  Ohio  Cir.  Dec  828, 
17  Ohio  Cir.  Ct.  22. 

4.  Chapman  v.  Syracuse  R^id  Transit  R.  Co., 
(Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.)  626. 

6.  Acquisition  by  Condemnation. —  Central  City 
Horse  R.  Co.  v.  Ft.  Clark  Horse  R.  Co.,  81  111. 
523 ;  Crescent  City  R.  Co.  v.  New  Orleans,  etc., 
R.  Co.,  48  La.  Ann.  856. 

6.  Louisville  City  R,  Co.  v.  Central  Pass.  R. 
Co.,  87  Ky.  323 ;  Covington  St.  R.  Co.  v.  Cov- 
ington, etc.,  St.  R.  Co.,  19  Am.  L.  Reg.  N.  S. 
765 ;  Canal,  etc.,  R.  Co.  v.  Orleans  R.  Co.,  44  La. 
Ann.  54,  so  Am.  &  Eng.  R.  Cas.  369;  Metro- 
politan R.  Co.  V.  Quincy  R.  Co..  12  Allen 
(Mass.)  262;  St.  Louis  R.  Co.  v.  Southern  R. 
Co.,  los  Mo.  581 ;  Sixth  Ave.  R.  Co.  v.  Kerr,  73 
N.  Y.  330;  Metropolitan  St.  R.  Co.  v.  Toledo 
Electric  St,  R.  Co.,  6  Ohio  Cir.  Dec.  733.  9  Ohio 
Or.  Ct.  664  '>  XJnion  Pass.  R.  Co.  v.  Continental 
R.  Co.,  1,  Phila.  (Pa.)  3*1.  33  Leg.  Int.  (Pa.) 
43.  See  also  Central  City  Horse  R.  Co.  V.  Ft. 
Clark  Hole  ^-      '  S23. 


The  Xl«T  {  Hechaaical  Motive  Power  and  Fix- 

tmM,  9S  track,  may  be  appropriated  in 

the   exR^  eminent  domain. 

MettQTT^^U^   C^"^  ^'         Chicago  West  Div. 
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to  authorize  one  company  to  use  the  tracks  of  another.^  Likewise,  a  munici- 
pality, in  granting  to  one  company  its  consent  to  the  use  of  streets  for  street- 
railway  purposes,  may  impose  conditions  giving  to  other  street-railway  com- 
panies the  right  to  use  the  tracks  of  the  prior  grantee,"  or  may  reserve  the 
right  subsequently  to  allow  such  use.'  The  right  acquired  by  one  company  to 
use  the  tracks  of  another  company  does  not  invest  the  former  with  any  owner- 
ship of  or  title  to  the  tracks  which  it  is  authorized  to  use;*  and  a  court  of 
equity  has  the  power  to  provide  protection  to  each  against  the  invasion  of  its 
rights  by  the  other.* 

Compenntlon  must  be  made  to  the  company  whose  tracks  are  used  or  con- 
demned.* If  the  franchise  of  the  company  the  right  to  use  whose  tracks  is 
taken  is  not  exclusive,  compensation  need  be  made  only  for  the  use  and  wear 
of  the  tracks,'  and  need  not  include  loss  of  profits  from  competition.**  The 
statutes  conferring  on  one  company  the  right  to  use  tlie  tracks  of  another  fre- 
quently provide  the  manner  in  which  the  amount  of  compensation  for  such 
use  shall  be  determined.* 

VI.  Abutting  Owhebb  —  1.  Bight  to  Compensation.  —  The  general  rule  is 
now  well  settled  that  the  use  of  streets  in  cities  or  villages'*  or  of  rural  high- 


ii8  Mass.  290;  New  Bedford,  etc.,  St.  R.  Co.  v. 
Acuslmet  St.  R.  Co.,  143  Mass.  300. 

1.  Tower  to  AathwlM  ComjwBy  to  Um  AsoUwr*t 
TnekB  Del<gat0d.  —  Pacific  R.  Co.  v.  Wade,  gi 
Cat.  449,  35  Am.  St.  Rep.  201 ;  Hook  v.  Los 
Angeles  R,  Co.,  129  Cal.  180;  Canal,  etc.,  R. 
Co.  V.  Crescent  City  R.  Co.,  44  La.  Ann.  485 ; 
New  Orleans,  etc.,  R.  Co.  v.  Canal,  etc.,  R.  Co., 
47  La.  Ann.  1476 ;  Union  Depot  R.  Co.  v. 
Southern  R.  Co.,  105  Mo.  562;  St.  Louis  R.  Co. 
V.  Southern  R.  Co.,  105  Mo.  577;  Union  R.  Co. 
V.  Southern  R.  Co.,  105  Mo.  6qz;  Toledo  ConaoL 
St.  R.  Co.  r.  Toledo  Electric  St.  R.  Co.,  3  Ohio 
Cir.  Dec  493,  6  Ohio  Cir.  Ct.  362;  State  v. 
Gndnnati,  etc.,  Electric  St  R.  Co.,  10  Ohio 
Cir.  Dec.  418,  19  Ohio  Cir.  Ct.  79.  See  also 
Omnibus  R.  Co.  v.  Baldwin,  57  Cal..  160. 

3.  Jersey  City,  etc..  Horse  R,  Co.  v.  Jersey 
Gty,  etc,  R.  Co.,ai  N.  J.  Eq.  550 ;  Staten  Island 
Midland  R.  Co.  v.  Staten  Island  Electric  R.  Co., 
34  N.  Y.  App.  Div.  181 ;  Kinsman  St.  R.  Co.  v. 
Broadway,  etc,  St  R.  Co.,  36  Ohio  St.  339; 
Hannnm  v.  Railroad  Co.,  8  Del.  Co.  Rep.  (Pa.) 
91. 

8.  Mercantile  Trust,  etc.,  Co.  v.  Collins  Park, 
etc,  R.  Co.,  loi  Fed.  Rep.  347;  North  Balti- 
more Pas*.  IL  Co.  V.  North  Ave.  R.  Co.,  75  Md. 

Ooaotraetloii  of  Booamtfon.  —  Mercantile 
Trust,  etc.,  Co.  v.  Collins  Park,  etc.,  R.  Co.,  loi 
Fed.  Rep.  347. 

Unreooonable  ExM^  «f  BaMrrod  Povor.  — 

Mercantile  Trust,  etc,  Co.  v.  Collins  Park,  etc., 
R.  Co.,  loi  Fed.  Rep.  347- 

4.  Toledo  Electric  St.  R.  Co.  v.  Toledo,  etc., 
R.  Co.,  3  Ohio  Dec-  376.  See,  however,  Toledo 
Electric  St.  R.  Co.  v.  Toledo,  etc.,  R.  Co.,  i 
Ohio  Dec  33.  7  Ohio  N.  P.  an. 

•.  Toledo  Consol.  St.  R.  Co.  v.  Toledo  Elec- 
tric St.  R.  Co..  3  Ohio  Cir.  Dec  493,  6  Ohio  Or. 
Ct.  362. 

6.  Componsatioa.  —  Louisville  City  R.  Co.  v. 
Central  Pass.  R.  Co.,  87  Ky.  223 ;  Canal,  etc., 
R.  Co.  V.  Orleans  R.  Co.,  44  La.  Ann.  54 ;  Canal, 
etc,  R.  Co.  V.  Crescent  City  R.  Co.,  44  La. 
Ann.  485  ;  North  Baltimore  Pass.  R.  Co.  v.  North 
Ave.  R.  Co..  ;5  Md.  333 ;  Metropolitan  R.  Co. 
r.  Qaiscy  R.  Co..  la  Allen  (Mass.)  ada;  Jersey 


City,  etc.,  Horse  R.  Co.  v.  Jersey  City,  etc.,  R. 
Co.,  ai  N.  J.  Eq.  550;  Toledo  Consol.  St.  R.  Co. 
V.  Toledo  Electric  St.  R.  Co.,  3  Ohio  Cir.  Dec. 
■493,  6  Ohio  Cir.  Ct.  362;  Union  Pass.  R.  Co. 
V.  Continental  R,  Co.,  11  Phila.  (Pa.)  321,  33 
L^.  Int.  (Pa.)  43;  Providence  V.  Union  R.  Co., 
12  R.  I.  473- 

7.  Louisville  City  R.  Co.  v.  Central  Pass.  R. 
Co.,  87  Ky.  223. 

8.  Louisville  City  R.  Co.  v.  Central  Pass.  R. 
Co.,  87  Ky.  333;  Metropolitan  R.  Co.  v.  High- 
land St  R.  Co.,  118  Mass.  290;  Grand  Ave  R. 
Co.  V.  Citizens'  R.  Co.,  148  Mo.  665. 

8.  Statutes  as  to  Compensation.  —  Pacilic  R.  Co. 
».  Wade,  91  Cat.  449,  25  Am.  St.  Rep.  201 ;  Hook 
V.  Los  Angeles  R.  Co.,  lag  Cal.  180;  Metropoli- 
tan R.  Co.  V.  Highland  St.  R.  Co.,  118  Mass. 
290  ;  Union  Depot  R.  Co.  v.  Southern  R,  Co., 
105  Mo.  562,  602;  St.  Louts  R.  Co.  V.  Southern 
R.  Co.,  to5  Mo.  577;  People's  R.  Co.  v.  Grand 
Ave.  R.  Co.,  149  Mo.  345 ;  Grand  Ave.  R.  Co.  v. 
People's  R.  Co.,  132  Mo.  34;  Grand  Ave.  R.C0. 
V.  Citizens'  R.  Co.,  148  Mo.  665. 

In  Massachusetts  the  compensation  to  be  paid 
is  to  be  determined  by  the  board  of  railroad 
commissioners,  and  it  is  within  the  discretion 
of  such  board  to  establish  rules  apportioning 
the  expenses  and  regulating  the  mode  of  esti- 
mating compensation.  No  exception  lies  to  its 
exercise  of  this  discretion  when  no  question  of 
law  arises.  Cambridge  R.  Co.  v.  Charles  River 
St  R.  Co.,  139  Mass.  454. 

Formerly  the  compensation  was  determined 
by  commissioners  appointed  by  the  court.  Met- 
ropolitan R.  Co.  V,  Broadway  R.  Co.,  99  Mass. 
338;  Metropolitan  R.  Co.  v.  Quincy  R.  Co.,  13 
Allen  (Mass.)  262;  Boston,  etc.,  R.  Corp.  v. 
Western  R.  Corp.,  14  Gray  (Mass.)  353. 

10.  Bight  to  Oompoaiation  of  Abutting  Owners 
—  United  States.  —  Van  Bokelen  v.  Brooklyn 
City  R.  Co.,  5  Blatchf.  (U.  S.)  379;  Lorie  v. 
North  Chicago  City  R.  Co..  32  Fed,  Rep.  270; 
Williams  v.  City  Electric  St  R.  Co.,  41  Fed. 
Rep.  556 ;  Ranken  t:  St.  Louis,  etc..  Suburban 
R.  Co.,  98  Fed.  Rep.  479. 

Alabama.  —  Baker  v.  Selma  St,  etc.,  R.  Co.. 
N  130  Ala.  474. 

California.  —  Carson  v.  Central  R.  Co.,  35 
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ways  *  for  a  street  railway  is  one  of  the  ordinary  purposes  for  which  such 
streets  and  highways  may  be  used,  and  does  not  impose  an  additional  burden 
or  servitude  so  as  to  entitle  the  abutting  property  owner,  as  a  matter  of  right, 
to  compensation  before  such  use  can  be  made ;  and  abutting  property  owners 
cannot  complain  of  the  temporary  interference  with  their  right  of  access  which 
necessarily  results  from  the  tearing  up  of  a  street  for  the  construction  of  a 
street  railway  in  it.*  The  rule  that  a  street  railway  is  not  an  additional  bur- 
den is  generally  recognized  irrespective  of  the  question  whether,  in  the  origi- 
nal laying  out  of  the  street,  a  mere  easement  was  taken,  leaving  the  fee  simple 
in  the  abutting  property.'    So  in  the  application  of  the  rule  no  distinction  is 


Cal.  32s ;  Finch  V.  Riverside,  etc.,  R.  Co.,  87 
Cai.  597. 

Conntc^*t.  —  Elliott  v.  Fair  HaTCn,  etc,  R. 
Co.,  32  Conn.  579. 

Florida.  —  Randall  v.  JackaonTille  St.  R.  Co.. 
19  Fla.  409;  State  v.  Jacksonville  St.  R.  Co.,  29 
Fla.  590. 

Georgia.  —  Savannah,  etc.,  R.  Co.  v.  Savan- 
nah, 45  Ga.  602 ;  Campbell  v.  Metropolitan  St. 
R.  Co.,  82  Ga.  320. 

Illinoii.  —  Stetson  v.  Chicago,  etc.,  R.  Co., 
75  111.  74 ;  Chicago,  etc.,  R.  Co.  v.  West  Chicago, 
St  R.  Co.,  156  111.  355;  Doane  v.  Lake  St  El. 
R.  Co.,  16s  III.  510,  56  Am.  St  Rep.  265;  Chi- 
cago, etc.,  R.  Co.  V.  General  Electric  R.  Co., 
79  111.  App.  569. 

Indiana.  —  Eichels  v.  Evansvtlle  St  R.  Co., 
78  lod.  361,  41  Am.  Rep.  s^i. 

Iowa.  —  Sears  v.  Marshalltown  St  R.  Co., 
65  Iowa  743. 

Kentucky.  —  Louisville  City  R.  Co.  v.  Cen- 
tral Pass.  R.  Co.,  87  Ky.  337 ;  Covington  St.  R. 
Co,  V.  Covington,  etc.,  St.  R.  Co.,  ig  Am.  L.  Reg. 
N  S.  765.  See  also  Louisville  Southern  R.  Co. 
V.  Hooe,  (Ky.  1896)  35  S.  W.  Rep.  at6. 

Louisiana.  —  Brown  i;.  Duplessis,  14  La.  Ann. 
854;  Tilton  V.  New  Orleans  City  R.  Co.,  35 
La.  Ann.  1062. 

Maine.  —  Briggs  v.  Lewiston,  etc.,  Horse  R. 
Co.,  79  Me.  363,  t  Am.  St.  Rep.  316;  Milbridge, 
etc..  Electric  R.  Co.,  Appellants,  96  Me.  110. 

Maryland.  —  Hiss  v.  Baltimore,  etc..  Pass. 
R.  Co.,  52  Md.  242,  36  Am.  Rep,  371 ;  Hodges 
V.  Baltimore  Union  Pass.  R.  Co.,  58  Md.  603. 

Massachusetts.  —  Atty.-Gen.  v.  Metropolitan 
R.  Co.,  125  Mass.  515,  28  Am.  Rep.  264. 

Michigan.  —  Grand  Rapids,  etc.,  R.  Co.  v. 
Heisel,  38  Mich.  62,  31  Am.  Rep.  306;  Detroit 
City  R.  Co.  V.  Mills,  85  Mich.  634 ;  Nichols  v. 
Ann  Arbor,  etc.,  St.  R.  Co.,  87  Mich.  361. 

Minnesota.  —  Newell  v.  Minneapolis,  etc.,  R. 
Co.,  35  Minn,  its,  59  Am.  Rep.  303. 

Missouri.  —  Hovelman  v.  Kansas  Ci^  Horse 
R.  Co.,  79  Mo.  632 ;  Ransom  v.  Citisens'  R.  Co., 
104  Mo.  375. 

New  Jersey,  —  Hinchman  v.  Patersoj  Horse 
R.  Co.,  17  N.  J.  Eq.  75,  86  Am.  Dec.  252; 
Hogencamp  v.  Paterson  Horse  R.  Co.,  17  N,  J, 
Eq.  83 ;  Paterson,  etc..  Horse  R,  Co.  v.  Pater- 
son, 24  N.  J,  Eq.  158;  Citizens'  Coach  Co.  V. 
Camden  Horse  R.  Co.,  33  N.  J.  Eq.  367,  36 
Am.  Rep.  542 ;  West  Jersey  R.  Co.  v.  Cape  May 
etc.,  R.  Co.,  34  N.  J.  Eq.  164;  Van  Horn*  « 
Newark  Pass.  R.  Co.,  48  N.  J.  Eq.  jja  ;  jT 
son  R.  Co.  V.  Grundy,  51  N.  J.  Eq.  213,  *^4ter- 

North  Carolina.  —  Merrick  v.  lntr^xr»r^ 
R.  Co.,  118  N.  Car.  io8r.  Main* 

Ohio.  —  Cincinnati   ColI«gc  v.  Jtfesx-w. 
Cine.  Super.  Ct  34;  Simmons  v.  ToI^f^^\'-^^ 


Cir,  Dec.  69,  8  Ohio  Cir.  Ct  535 ;  Cincinnati, 
etc.,  St.  R.  Co.  V.  Cumminsville,  14  Ohio  St. 
533. 

Oregon.  —  McQuaid  v.  Portland,  etc.,  R.  Co.. 
18  Oregon  237. 

Pennsylvania. —  Faust  v.  Second,  etc.,  St,  Pass. 
R.  Co.,  3  Phila.  (Pa.)  164,  15  Leg.  Int  (Pa.) 
221 ;  Clark  V.  Second,  etc.,  St  Pass.  R.  Co.,  3 
Phila.  (Pa.)  259,  15  Leg.  Int  (Pa.)  357;  Han- 
num  V.  Railroad  Co.,  8  Del.  Co.  Rep.  (Pa.)  91 ; 
Guffey  V.  Pittsburg,  etc.,  R.  Co.,  27  Pittsb.  Leg. 
J.  N.  S.  (Pa.)  141 ;  Hain  v.  Ldianon,  etc,  St 
R.  Co.,  I  Pa.  Dist  45^;  Rafferty  v.  Central 
Traction  Co.,  147  Pa-  St.  579,  30  Am.  St  Rep. 
763. 

Rhode  Island.  —  Vose  v.  Newport  St.  R.  Co., 
17  R.  I.  134. 
Tennessee.  —  Smith  v.  East  End  St.  R.  Co.» 

87  Tenn.  626;  Cnmberland  Tel.,  etc,  Co.  v. 
United  Electric  R.  Co.,  93  Tenn.  493. 

Texas.  —  Texas,  etc.,  R.  Co.,  v.  Rosedale  St 
R.  Co.,  64  Tex.  80,  53  Am.  Rep.  739 ;  San  An- 
tonio Rapid  Transit  St.  R,  Co.  v.  Lumberger, 

88  Tex.  79,  S3  Am.  St.  Rep.  730 ;  Gray  v.  Dallas 
Terminal  R.,  etc.,  Co.,  13  Tex.  Civ.  App.  158; 
Aycock  V.  San  Antonio  Brewing  A»oc,  26 
Tex.  Civ.  App.  341. 

Utah.  — Dooly  Block  v.  Salt  Lake  Rapid 
Transit  Co.,  9  Utah  31. 

Wisconsin.  —  Hobart  v.  Milwaukee  City  R. 
Co.,  27  Wis.  194, 

See  also  Theobold  v.  Louisville,  etc.,  R. 
Co.,  66  Miss.  279,  14  -Am,  St  Rep,  564. 

Panage  of  Street  Cart  over  Bridge  Built  bjr 
Railroad,  Additional  Servitude.  —  Carolina  Cent. 
R.  Co.  V.  Wilmington  St  R.  Co.,  lao  N.  Car. 
530. 

1.  Ranken  v.  St.  Louis,  etc.  Suburban  R.  Co., 
98  Fed.  Rep.  479;  Kennelly  v.  Jersey  City,  57 
N.  J.  L.  293 ;  Cincinnati,  etc.,  St.  R,  Co.  v. 
Cumminsville,  14  Ohio  St.  523.  Compare 
Pennsylvania  R.  Co.  v.  Montgomery  County 
Pass.  R.  Co.,  167  Pa.  St.  62,  46  Am,  St  Rep.  659. 

8,  Glidden  v.  Cincinnati,  4  Ohio  Dec.  423. 

8.  Whether  Kere  EaMment  or  Fm  Id  8ti«et 
TakBa,  —  Williams  v.  City  Electric  St  R.  Co., 
41  Fed.  Rep.  556;  Ranken  tr.  St  Louis,  etc. 
Suburban  R.  Co..  98  Fed.  Rep.  479;  Birming- 
ham Traction  Co.  v.  Birmingham  R.,  etc.,  Co., 
119  Ala.  137;  Finch  v.  Riverside,  etc.,  R.  Co., 
87  Cal,  ;  Elliott  v.  Fair  Haven,  etc.,  R.  Co., 
32  Conn  S79>  Randall  v.  Jacksonville  St  R- 
Co.,  i()  rr^^.  409;  Eichels  v.  Evansville  St  R, 
Co.,  78  >  (J,  261.  41  Am.  Rep.  561;  Briggs  v. 
Lewisw  ^-tc- Horse  R.  Co.,  79  Mc  363.  i  Am. 
St  Ren  ■   ft '  Baltimore  Union  Pass. 

r'  Co  ^'^i;  Detroit  City  R.  Co.  v. 

-m;i1<>  '*  tod  Hinchman  v.  Paterson 

V'r  «^l-^-7S,86Am.Dec3S2; 
Ho«^^S   >  ,  Vdnme  XXVII. 


Digitized 


AMdig  Ovawi. 


STREET  RAILWA  YS. 


Uglit  to  CompoMtien. 


to  be  made  on  account  of  the  motive  power  used  for  the  operation  of  the  rail- 
way.' Thus,  the  rule  has  been  held  to  apply  not  only  where  the  railway  was 
to  be  operated  by  animal  power.'  but  also  where  it  was  to  be  operated  by  cable 
power,  necessitating  considerable  substructure  in  the  street,*  or  by  electric 
power,*  under  either  the  underground  system  '  or  the  trolley  system,  the  latter 
necessitating  the  erection  of  poles  in  the  street  and  the  stringing  of  overhead 
wires,*  and  even  where  steam  was  the  motive  power,  dummy  engines  being 
used.'  In  the  case  of  ordinary  steam  railroads  the  rule  is  different.  They  con- 
stitute an  additional  burden  on  the  land,  and  may  not  be  constructed  or 
operated  in  the  street  unless  compensation  has  been  made  to  the  owners  of 
abutting  property.*  The  distinction  be'tween  the  rule  governing  ordinary  rail- 
roads and  that  applied  to  street  railways  is  to  be  found  not  in  the  motive 
power  employed,  but  in  the  character  of  the  use.  A  street  railway  is  directly 
ancillary  to  the  uses  of  the  street ;  it  is  a  mode  of  travel  closely  allied  to  those 
in  common  use  on  the  highway,  and,  as  a  matter  of  fact  and  common  knowl- 
edge, is  very  much  less  ofan  obstruction  than  an  ordinary  railroad.* 


Van  Home  v.  Newark  Pass.  R.  Co.,  48  N.  J. 
Eq.  332;  Kennelly  v.  Jersey  City,  57  N,  J.  L. 
393;  Merrick  v.  Intramontaine  R.  Co.,  ttS  N. 
Car.  1081 ;  Cincinnati,  etc.,  St.  R.  Co.  v.  Cum- 
minsrille,  14  Ohio  St.  546 ;  Gray  v,  Dallas  Ter- 
minal R.,  etc,  Co.,  13  Tex.  Civ.  App.  158. 
Compare  Stetson  v.  Chicago,  etc.,  R.  Co.,  75  111. 
74. 

1.  MotiTt  Tower. —  Lorie  v.  North  Chicago 
City  R.  Co.,  32  Fed.  Rep.  270 ;  Briggs  v.  Lewis- 
ton,  etc.,  Horse  R.  Co.,  79  Me.  363,  t  Am.  St. 
Rep.  316 ;  Detroit  City  R.  Co.  v.  Mills,  85  Mich. 
634;  Halsey  ».  Rapid  Transit  St.  R.  Co.,  47  N.  J. 
Eq.  380;  Rafferty  v.  Central  Traction  Co.,  147 
Pa.  St  579,  30  Am.  St.  Rep.  763 ;  Taggart  v. 
Newport  St.  R.  Co..  16  R.  I.  668;  Cumberland 
Tel.,  etc.,  Co.  v.  United  Electric  R.  Co.,  93 
Tenn.  492. 

S.  See  the  title  Abctting  Ownbis,  voL  i.  p. 
337,  and  see  Sears  v.  Marsfaalltown  St.  R.  Co., 
6s  Iowa  742;  Hodges  v.  Baltimore  Union  Pass. 
R.  Co..  s8  Md.  603. 

S.  Lorie  v.  North  Chicago  City  R.  Co.,  32 
Fed.  Rep,  270 ;  Tuebner  v,  California  St.  R.  Co., 
66  Cal.  171 ;  Harrison  v.  Mt  Auburn  Cable  R. 
Co.,  9  Ohio  Dec.  (Reprint)  80$,  17  Cine.  L.  Bui. 
265;  Qement  v.  Cincinnati,  9  Ofato  Dec.  (Re- 
print) 688,  16  Cine.  L.  Bui.  355. 

4.  Rankcn  v.  St.  Louis,  etc..  Suburban  R. 
Co.,  98  Fed.  Rep.  479;  Central  Pennsylvania 
Telephone  Co.  v.  Wilkes-Barre,  etc.,  R.  Co.,  i 
Pa.  Dist.  628.  And  see  the  titles  Abuttino 
Owners,  vol.  i,  p.  327;  Electbic  Railways, 
vol.  10,  p.  883. 

5.  St.  Michael's  Protestant  Episcopal  Church 
V.  Forty-second  St.  R.  Co.,  (Supm.  Ct.  Spec.  T.) 
a6  Misc.  (N.  Y.)  601. 

•.  Trollsys  —  United  States.  —  Williams  v. 
Gty  Electric  St.  R.  Co.,  41  Fed.  Rep.  536. 

Alabama.  —  Baker  v.  Selma  St.,  etc.,  R.  Co., 
130  Ala.  474;  Birmingham  Traction  Co.  v. 
Birmingham  R.,  etc.,  Co.,  119  Ala.  137. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  West  Chi- 
cago St  R.  Co.,  156  111.  255. 

Maryland.  —  Koch  w.  North  Ave.  R.  Co.,  75 
Hd.  a»a,  50  Am.  &  Eng.  R.  Cas.  401. 

Michigan.  —  Potter  v.  Saginaw  Union  St  R. 
Co.,  83  Mich.  29s ;  Detroit  City  R.  Co.  v.  Mills, 
8s  Mich.  634' 

New  Jersey.  —  Hals^  v.  Rapid  Transit  St. 
R.  Co.,  47  N.  J.  Eq.  380 ;  Paterson  R.  Co.  v. 
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Grundy,  51  N.  J.  Eq.  213;  Kennelly  v.  Jersey 
City,  57  N.  J.  L.  293 :  Roebling  v.  Trenton  Pass. 
R.  Co.,  58  N.  J.  L.  666;  Budd  v.  Camden  Horse 
R.  Co.,  61  N.  J/  Eq.  543. 

New  York,  —  Tracy  v.  Troy,  etc.,  R.  Co.,  54 
Hun  (N.  Y.)  550. 

Okia.  —  Simmons  v.  Toledo,  4  Ohio  Cir.  Dec. 
69,  8  Ohio  Cir.  Ct  535  ;  Mt  Adams,  etc.,  R. 
Co.  V.  Winslow,  2  Ohio  Cir.  Dec.  240,  3  Ohio 
Cir.  Ct,  4^5 ;  Pelton  v.  East  Qeveland  R.  Co., 
to  Ohio  Dec.  (Reprint)  545,  23  One.  L.  BuL 
67. 

Pennsylvmia.  —  Com.  v.  West  Chester,  9  Pa. 
Co.  Ct.  546;  Lockhart  v.  Craig  St  R.  Co.,  139 
Pa.  St.  4  "9- 

Rhode  Island.  —  Taggart  v.  Newport  St.  R. 
Co.,  16  R.  I.  668. 

Tennessee.  —  Cumberland  Tel.,  etc.,  Co.  v. 
United  Electric  R.  Co.,  93  Tenn.  492. 

Texas.  —  San  Antonio  Rapid  Transit  Co.  v. 
Lumburger,  88  Tex.  79,  53  Am.  St.  Rep.  730. 

t/fah.  — Ogden  Oty  EL  Co.  v.  Ogdett  aty,  7 
Utah  207. 

See  also  Gulf  Coast  Ice,  etc.,  Co.  v.  Bowers, 

80  Miss.  570. 

But  the  use  of  the  wires  and  poles  for  the 
distribution  of  electric  light  and  power  to  pri- 
vate consumers  imposes  an  additional  burden 
on  the  street  Schaaf  v.  Oeveland,  etc.,  R.  Co., 
66  Ohio  St.  215- 

7.  Williams  v.  City  Electric  St.  R.  Co.,  41 
Fed.  Rep.  556;  Briggs  v.  Lewiston,  etc.,  Horse 
R.  Co.,  79  Me.  363,  I  Am.  St.  Rep.  316;  Nichols 
V.  Ann  Arbor,  etc.,  St.  R.  Co.,  87  Mich.  361  ; 
Fobes  V.  Rome,  etc.,  R.  Co.,  121  N.  Y.  505.  See 
also  the  tifle  Abutting  Owners,  vol.  i,  p.  228. 
Compare  Stange  v.  Hill,  etc.,  St.  R.  Co.,  54  Iowa 
669 ;  Stanley  v.  Davenport,  54  Iowa  463,  .37  Am. 
Rep.  216 :  Stange  v.  Dubuque,  62  Iowa  303  ;  East 
End  St.  R.  Co.  v.  Doyle,  88  Tenn.  747.  17  Am. 
St.  Rep.  933- 

8.  See  the  titles  Abutting  Owners,  vol.  i, 
pp.  227,  241  ;  Railroads,  vol.23,  P-  7o7 :  Streets 
AND  Sidewalks  ;  and  see  Western  R.  Co.  v,  Ala- 
bama Grand  Trunk  R.  Co.,  96  Ala.  272 ;  Denver 
V.  Bayer,  7  Colo.  113,  Compare  Louisville 
Southern  R.  Co.  v.  Hooe,  (Ky.  1896)  35  S.  W. 
Rea  266. 

9.  Briggs  V.  Lewiston,  etc..  Horse  R.  Co.. 
79  Me.  363,  I  Am.  St  Rep.  316,  32  Am.  £ 
Eng.  R.  Cas.  167. 
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TSvw  York  Salt.  —  In  New  York,  though  the  general  rule  is  recognized  where 
the  fee  in  the  street  is  in  the  municipality  or  state,*  where  the  fee  is  in  the 
abutting  owner  it  is  held  that  compensation  must  be  made  to  him  to  author- 
ize the  use  of  the  street  for  railway  purposes;*  but  a  monicipality  which 
owns  the  fee  in  its  streets  is  not  entitled  to  demand  compensation  for  the  use 
of  such  streets  for  street-railway  purposes  under  legislative  authority.' 

Qiiaiiflcatloiu.  —  Where  an  abutting  property  owner  can  show  that  by  the 
construction  of  the  street  railway  he  will  suffer  some  special  and  material 
damage  from  the  impairment  of  his  es^ment  of  access,  he  is  entitled  to  com- 
pensation,* and  if  a  street-railway  company  abuses  its  rights  and  so  operates 
its  road  that  it  becomes  a  nuisance,  the  abutting  landowners  have  an  appro- 
priate remedy  by  injunction  or  by  an  action  for  damages.^  So  a  street-railway 
company  operating  its  road  by  mechanical  power  is  liable  for  damages  to 
property  owners  adjoining  its  power  houses  who  may  be  injured  by  the  manner 
in  which  the  power  houses  are  run.* 

statatory  FtotIbIodi.  —  In  some  jurisdictions  statutory  provisions  have  been 
enacted  requiring  compensation  to  be  made  to  abutting  owners.' 

2.  S^ht  to  Frevent  Unauthorixed  Coiutraetion  or  Operation.  —  It  is  generally 


1.  New  Tork.— Bro(^yii  City,  etc.,  R.  Co.  v. 
Coney  Island,  etc.,  R.  Co.,  35  Barb.  (N.  Y.) 
364;  Trelford  v.  Coney  Island,  etc.,  R.  Co.,  5 
N.  Y.  App.  Div.  464;  Kellinger  v.  Forty-second 
St.,  etc.  Ferry  R.  Co.,  50  N.  Y.  206;  Mahadyw. 
Bushwick  R.  Co.,  91  N.  Y.  148,  43  Am.  Rep. 
661 ;  Qark  v.  Rochester  City,  etc.,  R.  Co.,  50 
Hun  (N.  Y.)  600,  2  N.  Y.  Supp.  563;  People  v. 
Kerr,  37  N.  Y.  188;  Story  v.  New  York  El.  R. 
Co.,  90  N.  Y.  i»,  43  Am.  Rep.  146;  Fobes  v. 
Rome,  etc.,  R.  Co.,  121  N.  Y.  505. 

2.  McCruden  v.  Rochester  R.  Co.,  (Supm. 
Ct.)  5  Misc.  {N.  y.)  59:  Thayer  v.  Rochester 
City,  etc.,  R.  Co.,  (Supm.  Ct.  Spec.  T.)  15  Abb. 
N.  Cas.  (N.  Y.)  52;  Adee  v.  Nassau  Electric  R. 
Co.,  6s  N.  Y.  App.  Div.  529 ;  Peck  v.  Schenec- 
tady R.  Co.,  170  N.  Y.  298;  Craig  v.  Rochester 
City,  etc.,  R.  Co.,  39  N.  Y.  404.  Compare  Clark 
p.  Rochester  City,  etc.,  R.  Co..  50  Hun  (N.  Y.) 
600,  a  N.  Y.  Snpp.  563 ;  Benedict  v.  Seventh 
Ward  R.  Co.,  SI  Hun  (N.  Y.)  in  ;  Wctmore  v. 
Story,  (Supm.  Ct.  Gen.  T.)  3  Abb.  Pr.  (N.  Y.; 
262. 

3.  People  V.  Kerr,  27  N.  Y.  188,  aMrming  37 
Barb.  (N.  Y.)  357- 

4.  I^eolal  Iqjnry  —  California.  —  Bancroft  v. 
San  Diego,  120  Cal.  432  (tracks  not  conforming 
to  grade  of  street). 

Georgia.  —  Campbell  v.  Metropolitan  St.  R. 
Co.,  82  Ga.  320. 

Illinois.  —  Stetson  v.  Chicago,  etc,  R.  Co.,  75 
III.  74. 

Iowa.  —  Stritesky  v.  Cedar  Rapids,,  98  Iowa 
373  (tracks  not  conforming  to  grade). 

JlfirAi^an.  —  Nichols  v.  Ann  Arbor,  etc.,  St. 
R.  Co.,  87  Mich.  361  (tracks  not  conforming  to 
grade  of  street).  See  also  Grand  Rapids  St  R. 
Co.  V.  West  Side  St.  R.  Co.,  48  Mich.  433. 

Missouri.  —  Sheehy  v.  Kansas  City  Cable  R. 
Co..  94  Mo.  574,  4  Am.  St.  Rep.  396  (change  in 
grade  of  street)  ;  Brady  v.  Kansas  City  Cable 
R.  Co.,  Ill  Mo.  22t)  (change  in  grade  of  street) ; 
Taylor  v.  Kansas  City  Cahle  R.  Co.,  38  Mo.  App. 
668  (raising  grade  of  street)  ;  Fred  v.  Kansas 
City  Cable  R.  Co..  65  Mo.  App,  izr,  2  Mo.  App. 
Rep.  1173  (chance  in  grade  of  street). 

New  York.  —  Waldmuller  v.  Brooklyn  Kl.  li 
Co.,  40  N.  Y.  App.  Div.  242 ;  Mabadj  v.  Bti^^' 
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wide  R.  Co.,  91  N.  Y.  148,  43  Am.  Rep.  66t 
(unreasonable  use  of  street  for  storage  and 

switching  of  cars). 

Ohio.  —  Schaaf  v.  Cleveland,  etc.,  R.  Co.,  66 
Ohio  St.  215 ;  McMaken  v.  Cincinnati,  etc.. 
Electric  St.  R.  Co.,  5  Ohio  Dec.  358,  S  Ohio  N. 
P.  367 ;  Cincinnati,  etc.,  St.  R.  Co.  v.  Cummins- 
ville,  14  Ohio  St.  523  (construction  of  railway 
adjoining  curb  line  so  as  to  prevent  wagons 
stoppiiq;  in  front  of  property). 

Utah.  —  'DwAy  Block  v.  Salt  Lake  Rapid 
Transit  Co.,  9  Utah  31. 

Washington.  —  Seattle  Transfer  Co.  v.  Se- 
attle, 27  Wash.  520. 

Wisconsin.  —  Hobart  v.  Milwaukee  Citj  R. 
Co.,  27  Wis,  200. 

See  also  Baltimore  Belt  R.  Co,  v.  McColgan, 
83  Md.  650,  35  Atl.  Rep.  59  (tracks  not  con- 
forming to  street  grade).  Compart  Inter-State 
Consol.  Rapid  Transit  R.  Co.  v.  Early.  46  Kan. 
197  (cut  in  street  to  bring  track  to  established 
grade). 

la  CaH  of  Speeial  Injury  the  Bemody  is  by  »n 

action  at  law  for  special  damage,  and  not  by 
application  for  an  injunction.  Lorie  v.  North 
Chicago  City  R.  Co.,  32  Fed.  Rep.  270.  See  also 
Campbell  v.  Metropolitan  St.  R.  Co.,  32  Ga.  320. 

6.  Baltimore,  etc.,  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317;  Williams  v.  City  Elec- 
tric St.  R.  Co.,  41  Fed.  Rep.  556 :  Roebling  v. 
Trenton  Pass.  R.  Co.,  s8  N.  J.  L.  666;  Hussner 
V.  Brooklyn  City  R.  Co.,  114  N.  Y.  433,  11  Am. 
St.  Rep.  679 1  Waldmuller  v.  Brooklyn  El.  R. 
Co.,  40  N.  Y.  App.  Div.  242  (washing  cars  in 
street) ;  Smith  v.  East  End  St.  R.  Co,,  87  Tenn. 
626 ;  East  End  St.  R.  Co.  v.  Doyle,  88  Tenn.  747. 
17  Am.  St.  Rep.  933. 

6.  Tuebner  v.  California  St.  R.  Co.,  66  Cat. 
171;  Rogers  v.  Philadelphia  Traction  Co.,  182 
Pa.  St.  473,  61  Am.  St.  Rep,  716. 

7.  General  Electric  R.  Co.  v.  Chicago  City  R. 
Co.,  66  111.  App-  362;  Sears  v.  Marshalltown  St. 
R.  Co.,  65  Iowa  742  ;  Onset  St.  R.  Co.  v.  Ply- 
mouth County-  Mass.  395;  Taylor  v.  Bay 
City  St.  \  Co-,  ^0  ^'^^l'-  77 ;  Ruckert  v.  Grand 
Ave.  R  p'  ,6^  TAo.  260 ;  Vose  v.  Newport  St 
R  Co  "  ,  \-  ■'34-  See  also  McDermott  P. 
\Varreii  '  tt'ct-^^o-  '7=  Mass.  197. 
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rec<^nized  that  an  abutting  property  owner,  especially  where  he  owns  the  fee 
in  the  slreet  or  highway,  may,  where  an  action  for  damages  would  be 
inadequate  as  a.  remedy,  enjoin  the  unauthorized  construction  and  operation 
of  a  street  railway.*  If»  however,  the  abutting  owner  receives  no  special 
injury  from  the  construction  and  operation  of  the  street  railway,  he  has  no 
standing  to  demand  an  injunction and  it  has  been  held  that  he  cannot  as  a 
matter  of  right  institute  as  relator  a  quo  warranto  proceeding  to  prevent  the 
use  of  a  street  for  street-railway  purposes.'  Where  the  abutting  owner  was 
the  owner  of  the  fee  in  the  street,  he  has  been  permitted  to  maintain  ejectment 
to  oust  one  unlawfully  constructing  a  street  railway  in  such  street.'  An  abut- 
ting property  owner  may  sue  to  compel  the  proper  location  of  the  tracks  of  a 
street  railway.* 

3.  Right  to  Stand  TehidM  on  Curb  Line  for  Loading  and  Vnloftding.  —  The 

owner  of  property  abutting  on  the  street  has  the  right  to  have  vehicles  stand 
in  front  of  his  property  for  such  reasonable  time  as  is  necessary  for  loading 
and  unloading  them,  even  though  in  the  exercise  of  such  right  the  passage  of 
street  cars  is  impeded.* 

VIL  Hatube  akv  Extbitt  or  FBAircHiSB  — 1.  I&  GoaeraL  — The  right  to 
operate  a  street  railway  over  streets  and  public, highways  is  a  franchise,  the 
owner  of  which  acquires  thereby  no  estate  or  interest  in  the  soil.'  While  a 
street-railway  company  has  no  exclusive  right  to  the  use  of  its  tracks  and  the 
ground  covered  by  it,  but  is  only  entitled  to  use  them  in  common  with  others 
traveling  on  the  highway,**  it  has  from  the  necessity  of  the  case  a  paramount 


1.  Pnreiitiii^  Unanthorlzfld  Conitraotlon  or 
Operatioa  —  United  Slates.  —  Hart  v.  Buckner, 
iL.  C.  A.)  54  Fed.  Rep,  925.  aMrming  52  Fed. 
Rep.  835 ;  General  Electric  R.  Co.  v.  Chicago, 
etc..  R.  Cw..  (  C,  C.  A.)  98  Fed.  Rep.  907  ;  Beeson 
z:  Chicago.  75  Fed.  Rep.  880.  See  also  Seccomb 
r  Wurster,  83  Fed.  Rep.  856. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Mobile, 
etc.,  R.  Co.,  124  Ala,  162. 

Kansas.  —  Mikesell  v.  Durkee,  34  Kan.  509, 
36  Kan.  97  ;  Atchison  St.  R.  Co.  v.  Nave,  38 
Kan.  744,  5  Am.  St.  Rep.  800. 

Missouri.  —  Ch'arles  H.  Heer  Dry-Goods  Co. 
V.  Citizens'  R.  Co.,  41  Mo.  App.  63. 

New  York.  —  Hussner  v.  Brooklyn  City  R. 
Co.,  114  N.  Y.  433,  IT  Am.  St,  Rep.  679,  affirm- 
ing 41  Hun  (N.  Y.)  643 ;  Fanning  v.  Osborne, 
102  N.  Y.  441  ;  McClean  v.  Westchester  Electric 
R.  Co.,  (Supm,  Ct,  Spec.  T.)  25  Misc.  (N.  Y.) 
383 ;  Craig  V.  Rochester  City,  etc.,  R,  Co.,  39 
N.  Y.  404;  Beekman  v.  Third  Ave.  R.  Co.,  13 
N.  Y.  App.  Div.  279;, Peck  v.  Schenectady  R, 
Co.,  170  N.  Y.  298, 

Ohio.  —  Glidden  v.  Cincinnati,  4  Ohio  Dec. 
423;  Cincinnati,  etc.,  St.  R.  Co.  v.  Cumminsvillc, 
14  Ohio  St.  523;  Roberta  v.  Easton,  19  Ohio 
St.  78. 

Pennsylvania.  —  Faust  v.  Second,  etc.,  St. 
Pass.  R.  Co..  3  Phila.  (Pa.)  164,  15  Leg.  Int. 
(Pa.)  221;  Philadelphia  v.  Thirteenth,  etc.,  St. 
Pass.  R.  Co.,  8  Phila.  (Pa.)  648;  Taylor  v.  Erie 
City  Pass.  R.  Co.,  186  Pa.  St.  120;  Mory  v. 
Fley  Valley  R.  Co.,  199  Pa,  St.  152;  Hannum  v. 
Medina,  etc.,  Electric  R.  Co.,  200  Pa.  St.  44. 
Compare  Pennsylvania  Canal  Co.  v.  Lewiaburg, 
etc..  Pass.  R.  Co.,  20  Pa.  Co.  Ct.  550;  Minnich 
V.  Lancaster,  etc,  R.  Co.,  24  Pa,  Co.  Ct.  312. 

Utah.  —  Dooly  Block  v.  Salt  Lake  Rapid 
Transit  Co.  9  Utah  31. 

IViscoHsin.  —  Linden  Land  Co.  v.  Milwaukee 
Electric  R.,  etc.,  Co.,  107  Wis.  493. 
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3,  Lone  v.  North  Chicago  City  R.  Co.,  3a 
Fed.  Rep.  270 ;  Doane  v.  Lake  St.  El.  R.  Co., 
165  111.  510,  56  Am.  St.  Rep.  265;  Stewart  v. 
Chicago  General  St.  R.  Co.,  166  III.  61  ;  Tib- 
betts  V.  West,  etc..  Towns  St,  R.  Co.,  153  111. 
147,  affirming  54  111.  App.  180;  Hoyle  v.  New 
Orleans  City  R.  Co.,  23  La.  Ann.  535;  Vogg  v. 
Nevada-Calif omia-Oregon  R.  Co.,  20  Nev. 
439 ;  Randolph  v.  Chosen  Freeholders,  63  N.  J. 
L.  155;  Gray  v,  Dallas  Terminal  R.,  etc.,  Co., 
13  Tex.  Civ.  App.  158;  Watson  v.  Fairmont, 
etc.,  R.  Co.,  49  W.  Va.  528.  See  also  Fouche  r. 
Rome  St.  R.  Co.,  84  Ga.  233. 

5.  People  V.  North  Chicago  R.  Co.,  88  111. 
537. 

4.  Finch  v.  Riverside,  etc.,  R.  Co.,  87  Gal. 
597. 

6.  Kennedy  v.  Detroit  R.  Co.,  108  Mich.  390. 
In  Zabriskie  i'.  Jersey  City,  etc,  R.  Co.,  13 

N,  J.  Eq.  314,  it  was  held  that  the  location  of  a 
railroad  through  a  public  street  in  a  line  not 
warranted  by  law  would  not  be  enjoined  at  the 
instance  of  the  owner  of  an  unimproved  build- 
ing lot,  suffering  no  present  detriment. 

6.  RafFerty  v.  Central  Traction  Co.,  147  Pa. 
St.  579.  30  Am.  St.  Rep.  763.  Compare  Hobart 
V.  Milwaukee  City  R.  Co.,  27  Wis.  194,  9  Am. 
Rep.  461,  2  Am.  R.  Rep,  35, 

1.  •'So  Kight  Ib  Soil  of  Street.  —  State  v. 
King,  104  La,  7^5;  Hinchman  v.  Paterson 
Horse  R.  Co,,  17  N.  J.  Eq.  75,  86  Am.  Dec. 
252. 

8.  Ho  Exelufve  Sight -to  Um  of  Tracks  and 
Botdbad.  —  Market  St.  R.  Co.  v.  Central  R, 
Co.,  51  Cal.  583;  Adolph  v.  Central  Park,  etc., 
R.  Co.,  76  N.  Y.  S3o;  Fleckenstein  v.  Dry 
Dock,  etc.,  R.  Co.,  105  N,  Y.  655. 

This  question  ch  iefly  arises  when  the 
liability  of  the  street-railway  company  for 
injuries  from  negligence  is  in  question.  TTie 
fact  that  a  street  railway  often  occupies  a  large 
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right  to  have  its  tracks  unobstructed  for  the  passage  of  its  cars.'  The  cars 
have  the  right  of  way  upon  their  tracks  as  against  both  those  whom  they  meet 
and  those  who  go  in  the  same  direction,'  and  wagons  moving  at  a  slow  rate 
of  speed,  and  occupying  the  tracks  or  a  portion  thereof  in  front  of  a  car,  are 
required,  when  they  can  do  so,  to  withdraw  from  the  tracks  to  allow  the 
pass£^e  of  the  car.'  So  the  owner  of  a  street-railway  franchise  has  such  an 
interest  in  its  tracks  that  another  person  has  no  right,  from  the  fact  that  the 
tracks  are  laid  in  the  street,  to  run  cars  or  other  vehicles  particularly  adapted 
for  the  purpose  over  them.* 

MftUnK  Bepain.  —  The  right  to  operate  a  street  railway  impliedly  confers  the 
right  to  use  upon  the  street  the  ordinary  and  necessary  appliances  for  the 
repair  of  the  railway  system.' 

Bont*  u  Entfretr.  —  A  franchise  for  a  street  railway  over  a  particular  route 
confers  merely  the  right  to  construct  the  railway  over  such  route  as  an  entirety.* 

Bittrlbation  of  ElMtriolty.  —  A  franchise  to  operate  a  street  railway  by  the 
trolley  electric  system  does  not  empower  the  railway  company  to  use  it  for 
the  distribution  of  electrical  power  or  light  to  private  consumers.''' 

2.  Conrtrootioii  of  Qrant  —  The  grant  of  a  street-railway  franchise  is  con- 
sidered as  an  encroachment  upon  the  public  or  common  rights  in  the  streets 
or  highways,  and  it  is  well  established  that  such  a  grant  is  to  be  construed 
most  strongly  against  the  grantee.^  Where  the  grant  is  unambiguous,  it  is 
not  to  be  construed  accoraing  to  the  conduct  of  the  parties  and  the  rule  of 
practical  construction.* 


porttoQ  of  crowded  streets,  and  that  it  is  con- 
structed and  operated  on  the  theory  that  it  is 
not  an  additional  burden  upon  the  highway, 
but  is  merely  an  additional  use  contemplated 
when  the  street  was  laid  out,  necessitates  a 
libera]  construction  in  favor  of  the  rights  of  the 
public,  and  the  law  is  averse  to  conceding  any 
exclusive  right  to  that  portion  of  the  street 
to  the  railway  company  except  where  the 
necessities  of  the  case  demand.  See  infra, 
this  aection.  Construction  of  Grant;  infra,  this 
title.  Liability  for  Injuries  from  Negligence. 

1.  "Earn  FaramoiiBt  Bight.  —  Com.  v.  Temple, 

14  Gray  (Mass.)  69. 

2.  Jersey  City,  etc.,  R.  Co.  v.  Jersey  City, 
etc..  Horse  R.  Co.,  20  N.  J.  Eq.  61. 

3.  Com.  V.  Temple,  14  Gray  (Mass.)  69 
(indictment  for  obstructing  track)  ;  Adolph  v. 
Central  Park,  etc.,  R.  Co.,  76  N.  Y.  530. 

4.  Metropolitan  R.  Co.  v.  Quincy  R.  Co., 

15  Allen  (Mass.)  369;  Jersey  City,  etc.,  R.  Co. 
V.  Jersey  City,  etc..  Horse  R.  Co.,  20  N.  J. 
Eq.  fit. 

Thus,  in  Camden  Horse  R.  Co.  v.  Citizens' 
Coach  Co.,  31  N.  J.  Eq.  525,  affirmed  33  N.  J. 
Eq,  267,  36  Am.  Rep.  542,  i  Am.  &  Eng.  R,  Cas. 
190,  an  injunction  was  granted  on  the  applica- 
tion of  a  street-railway  company  to  restrain  a 
rival  coach  company  from  regularly  using  its 
tracks  with  coaches  adapted  to  them,  thus  com- 
peting with  the  car  line  and  interfering  with  its 
proper  operation  by  constant  stopping  to  take  on 
or  let  off  passengers.. 

0.  Bight  to  Bepair.  —  Potter  v.  Scran  ton 
Traction  Co.,  176  Pa.  St.  271. 

6.  Canastota  Knife  Co.  V.  Newington  Tram- 
way Co.,  69  Conn.  146. 

7.  Chicago  Gen.  St.  R.  Co.  v.  EUicott,  gg 
Fed.  Rep.  941. 

%.  Oottttmetlon       Onut.  —  United  Statm* 
Bums  V.  Multnomah  R.  Co.,  15  Fed,  Jlep 


Citizens'  St.  R.  Co.  v.  Jones,  34  Fed.  Rep.  579. 

Connecticut.  —  Farrell  v.  Winchester  Ave. 
R.  Co.,  61  Conn.  127. 

i7*JBtvor«.  — Wilmington  City  R.  Co.  v.  WU- 
mington,  ete.,  R.  Co.,  (Dd  1900)  46  AtL  Rep. 
12. 

Indiana.  —  Eichels  v.  Evansville  St.  R.  Co., 
78  Ind.  a6i,  5  Am.  &  Eng.  R.  Cas.  374. 
/CatMdtr.  —  Wyandotte  v.  Corrigan,  35  Kan. 

21. 

Missouri.  —  Ransom  v.  Citizens'  R.  Co.,  104 

Mo.  375- 

New  Jersey.  —  State  v,  Hoboken,  35  N.  J. 
L.  205. 

New  York.  —  People  v.  Newton,  112  N.  Y. 
396;  People  V.  Broadway  R.  Co.,  126  N.  Y.  29. 

Ohio.  —  Hamilton,  etc..  Electric  Transit  R. 
Co.  V.  Hamilton,  4  Ohio  Dec.  10,  t  Ohio  N.  P. 
366. 

Ptmuylvania.  —  Philadelphia  v.  Citisens' 
Pass.  R.  Co.,  151  Pa.  St  laS;  Com.  v.  Central 
Pass.  R.  Co.,  S2  Pa.  St  50*- 

In  the  case  of  a  legislative  grant  of  a  fran- 
chise to  a  private  corporation,  nothing  is  to 
be  taken  by  implication  against  the  public 
except  what  necessarily  flows  from  the  nature 
and  terms  of  the  grant;  and  the  application 
of  this  doctrine  wiU  prevent  a  street-railway 
company,  chartered  hy  a  special  ac^  from  occu- 
pying with  its  railway  a  street  the  use  of 
whi^  was  granted  to  another  company  by  the 
municipality  under  a  general  statute  twenty- 
eight  years  later,  where  the  grant  to  the  latter 
company  is  definite  as  to  location  and  that  to 
the  former  company  is  very  indefinite.  Junc- 
tion Pass.  R.  Co.  V.  Williamaport  Pass.  R.  Co., 
154  Fa.  §t  ii^<  S6  Am.  &  Eng.  R.  Cas.  46a. 
See  also       title  Cokporatioms  (PaiVATB).  voL 

^'9^  Cih  **       V.  CiniaonaU  St  R.  Co.,  9  Ohio 
pec.  aJ^nAWo  »40. 
^'  ^  Volttf 
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3.  XotlTe  Power. —  As  heretofore  stated*  the  nature  of  the  motive  power 
used  does  not  affect  the  character  of  the  railway  as  a  street  railway.'  An 

exception  in  the  grant  of  the  franchise  of  tlie  use  of  a  particular  power  is 
equivalent  to  a  positive  prohibition  of  such  use;*  but  the  question  what 
motive  power  the  owner  of  a  street-railway  franchise  is  entitled  to  use  depends 
upon  the  construction  of  the  grant  of  the  franchise.'  A  grant  in  general 
terms,  without  expressly  designating  the  power  to  be  used,  will  authorize  the 
use  of  any  power  ordinarily  in  use  for  street  railways*^  and  under  general 
terms  descriptive  of  the  motive  power  a  subsequently  discovered  power  may 
be  authorized;  *  but  where  the  grant  expressly  designates  the  motive  power, 
no  other  power  may  be  used.®  The  adoption  of  one  form  of  motive  power 
does  not  necessarily  preclude  a  subsequent  change,'  and  in  many  jurisdictions 


1.  See  ntpra,  this  title,  DeHnitioH. 
%  Farrdl  v.  Winchester  Ave.  R.  Co.,  6i 
Conn.  1 37. 

8.  Hotive  Power — United  States.  —  Citizens' 
St.  R.  Co.  V.  Jones,  34  Fed.  Rep.  579. 

Alabama,  —  Birminghain,  etc.,  St.  R,  Co.  v. 
Birmingham  St,  R.  Co.,  79  Ala.  465,  58  Am. 
Rep.  615. 

Colorado.  —  Denver,  etc,  R.  Co.  v.  Denver 
City  R.  Co.,  a  Colo.  681. 

Connecticut,  —  Farrell  v.  Winchester  Ave.  R. 
Co.,  61  Conn.  127. 

Illinois.  —  North  Chicago  City  R.  Co.  v.  Lake 
View,  105  111-  207,  44  Am,  Rep.  788. 

Louisiana.  —  Tiltoo  v.  New  Orleans  City  R. 
Co.,  35  La.  Ann.  1063. 

New  Jersey.  —  Paterion  R.  Co.  v.  Grundy,  51 
N.  J.  Eq.  213;  State  V.  Trenton,  54  N.  J.  L. 
93. 

New  Kor*.  —  People  v.  Newton,  iia  N.  Y. 

Pennsylvania.  —  Lockhart  v.  Craig  St.  R. 
Co.,  8  Pa.  Co,  Ct.  470 ;  Com.  v.  West  Chester, 
g  Pa.  Co.  Ct,  543 ;  Allegheny  v,  Ohio,  etc.,  R. 
Co.,  26  Pa.  St.  355;  Heilman  v.  Lebanon,  etc., 
R.  Co.,  I4S  Pa.  St.  33 ;  Reeves  v.  Philadelphia 
Traction  Co.,  153  Pa.  St.  153- 

"HoiHleis  Stsam  Moton"  Hot  Beqslnd  to  Be 
in  Tact  Koiaeleu,  —  Farnum  v.  Concord  Horse 
R.  Co.,  66  N.  H.  569, 

"Ixwomotlve  Steam  Power."  —  A  prohibition 
gainst  the  use  of  "  locomotive  steam  power  " 
does  not  prohibit  the  use  of  a  "  kinetic  motor  " 
which  is  operated  by  a  storage  steam  system. 
People  V.  Railroad  Com'rs,  33  N.  Y.  App.  Div. 
179.  affirmed  (N.  Y.  1899)  53  N.  E.  Rep. 
■  129. 

''Hone,  Cable,  or  Eleetrieal  Power"  Aathorisai 
Trolly.— Fox  V.  Catherine  St.,  etc.,  R.  Co., 
12  Pa.  Co.  Ct.  180,  1  Pa.  Dist.  50?. 

Whether  Steam  Coutitntes  an  Obstraotloo  of  a 
Street,  where  the  franchise  allows  the  use  of 
"  electricity  or  such  other  power  as  will  not 
necesaarily  obstruct  the  use  of "  the  streets, 
is  a  question  for  the  jury.  Houston  v.  Hous- 
ton Belt,  etc.,  St.  R.  Co.,  84  Tex.  581. 

Kuy  Cases  as  to  Authoriiation  of  Eleotrlelty 
are  collected  in  the  title  Electric  Railways, 
voL  10,  p.  879  et  seq. 

4.  Hooper  v.  Baltimore  City  Pass.  R.  Co.,  85 
Md.  509.  See  also  Wilmington  City  R,  Co,  v. 
Wilmington,  etc.,  R.  Co.,  (Del.  1900)  46  At!. 
Rep.  IS,  and  title  Euctric  Railways,  vol.  10, 
p.  879- 

"AaT  XetlTO  Power  er  lyitem  el  Trsotten" 

anthorixes   the  use  of  electricity.    Green  v. 

87  C.  9I  L.— 3 


City,  etc.,  R.  Co.,  78  Md.  294,  44  Am.  St.  Rep. 
288. 

"  Keohanioal  Power "  Other  than  Bteam,  ~— 

In  Hudson  River  Telephone  Co.  v.  Water- 
vliet  Turnpike,  etc.,  Co.,  135  N,  Y.  393,  31  Am. 
St.  Rep.  838,  reversing  61  Hun  (N.  Y.)  140.  it 
was  held  that  under  Laws  N.  Y.  1862,  c.  233, 
authorizing  a  certain  railway  company  to  con- 
struct a  street  railway  and  operate  it  by  any 
mechanical  pr  other  power  except  steam,  the 
company  was  authorized  to -adopt  electricity  as 
a  motive  power. 

6,  Hudson  River  Telephone  Co.  v.  Watcr- 
vliet  Turnpike,  etc.,  Co.,  56  Him  (N.  Y.)  67, 
appeal  dismissed  121  N.  Y.  397,  See  also 
title  Electric  Railways,  vol.  10,  p.  880,  note  i. 

6.  Kotlve  Fewer  ISxpreasly  Designated.  — 
Wilmington  City  R.  Co.  w,  Wilmington,  etc., 
R.  Co.,  (Del.  1900)  46  Atl.  Rep.  12;  Indian- 
apolis Cable  St,  R.  Co.  v.  Citizens'  St.  R.  Co., 
127  Ind.  369;  Watkins  v.  West  Philadelphia 
Pass.  R.  Co.,  I  Pa.  Dist.  463.  Sec  also  Omaha 
Horse  R,  Co.  v.  Cable  Tramway  Co.,  30  Fed. 
Rep.  324. 

But   a   franchise   to   lay  a   "  horse-railroad  ' 
tracks  or  track  "  has  been  held  not  to  restrict 
the  motive  power  to  horse  power,  but  merely 
to  designate  the  nature  of  the  track.  Paterson 
R.  Co.  V.  Grundy,  51   N.  J.  Eq,  213. 

Remedy  for  Unauthorized  Motivs  Power.  — ■ 
Spokane  St,  R.  Co.  v.  Spokane  Falls,  6  Wash. 
521,  when  the  remedy  was  held  to  be  not  by 
abatement  as  a  nuisance  hut  by  compelling  use 
of  proper  power. 

The  Title  of  the  Aet  Oranting  the  ZVanehiae 
may  show  what  motive  power  was  to  be  used. 
North  Chicago  City  R,  Co.  v.  Lake  View,  105 
111.  207,  44  Am,  Rep.  788. 

7.  Change  is  Xotive  Fewer.  ~  Hudson  Riv$r 
Telephone  Co.  v.  Watervliet  Turnpike,  etc, 
Co.,  I3S  N.  Y.  393,  31  Am.  St.  Rep.  838, 
reversing  61  Hun  (N.  Y.)  140. 

Option  ae  te  Motive  Power  Is  a  Continaing  Op- 
tion. —  McCartney  v.  Chicai^o,  etc,  R.  Co., 
113  111.  611,  29  Am.  &  Eng.  R.  Cas.  326. 

Ohange  to  Cable  Power  Held  to  Be  Vnaathorlzed. 
—  In  People  v.  Newton,  iiz  N.  Y.  396,  the 
grant  of  a  street-railway  franchise  before  the 
underground  cable  system  as  motive  power  was 
in  use,  conferring  on  the  grantee  the  right  to 
place  a  track  on  the  surface  of  the  road  and  to 
make  temporary  openings  for  its  necessary 
foundation,  was  held  not  to  authorize  the 
grantee  subsequently  to  convert  its  road  into 
an  underground  cable  system,  necessitatii^  the 
opening  of  the  streets  and  the  construetion  of 
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the  legislature  has  conferred  upon  municipalities  ^  or  upon  some  special  tribunal 
such  as  railroad  commissioners,*  abutting  property  owners,^  or  commissioners 
appointed  by  a  court  where  the  property  owners  refuse  to  consent  to  a  change 
in  motive  power, the  power  to  authorize  a  change.  A  general  authority 
conferred  on  a  municipality  to  permit  the  use  of  any  power  does  not  authorize 
it  to  permit  the  owner  of  a  street-railway  franchise  to  use  a  power  expressly 
prohibited  in  the  grant  of  the  franchise.*  In  an  action  to  recover  for  injuries 
received  through  the  operation  of  a  street  railway,  a  private  individual  cannot 
raise  the  question  of  the  right  of  the  railway  company  to  operate  its  cars  by 
other  than  the  power  specified  in  its  charter ;  *  and  it  has  idso  been  held  that 
an  abutting  property  owner  could  not  raise  such  question.^ 

4.  What  Streets  May  Be  Oooapied.  —  The  determination  of  the  question  what 
streets  may  be  occupied  depends  upon  the  terms  of  the  grant  of  the  street- 
railway  franchise.*  Where  the  grant  expressly  designated  the  streets  through 
and  over  which  the  road  might  be  laid,  and  contained  a  further  general  pro- 
vision that  the  road  might  be  laid  "over  and  acro.^  "  any  street  or  highway 
within  its  termini,  it  was  held  that  such  latter  provision  was  intended  merely 


considerable  underground  works.  See  also  title 
Electric  Railways,  vol.  lo,  p.  88i. 

1.  McCartney  v.  Chicago,  etc.,  R.  Co.,  iia 
III.  6ii ;  Hudson  River  Telephone  Co.  v.  Water- 
Tliet,  etc..  Turnpike  Co.,  135  N.  Y.  393.  3i 
Am.  St.  Rep.  838  (stated  in  title  Electric 
Railways,  vol.  10,  p.  880) ;  Weinman  v.  Wil- 
kinaburg,  etc.,  R.  Co.,  118  Pa.  St.  192;  Tag- 
gart  V.  Newport  St.  R.  Co.,  16  R.  I.  668. 

Aoqnismnoe  of  Knnloipallty  in  Cluinge  of 
Fowsr.  —  Where  without  legislative  authoriza- 
tion a  municipality  consented  to  the  use  of 
electric  power  by  a  street  railway,  but  subse- 
quently author!^  was  given  to  it  to  permit  the 
use  of  electricity,  it  was  held  to  be  estopped 
by  acquiescence  in  the  change  of  motive  power 
to  electricity  to  deny  the  right  of  the  company 
to  use  such  power.  City  R.  Co.  v.  Citizens'  St. 
R.  Co.,  166  U.  S.  557- 

8.  People  V.  Railroad  Com'rs,  32  N.  Y.  App. 
Div.  179;  People  v.  Railroad  Com'rs,  30  N,  Y. 
App.  Div.  69,  affirmed  156  N.  Y.  693 ;  Potter 
V.  Collis,  19  N.  Y.  App.  Div.  39a. 

Berinr  of  Dedaion  by  CommlHioiun. — Peo- 
ple V.  Railroad  Com'rs,  32  N.  Y.  App.  Div.  179. 

5.  St  Michael's  Protestant  Episcopal  Church 
V,  Forty-second  St.,  etc.,  R.  Co.,  (Supm.  Ct. 
Spec,  T.)  a6  Misc.  (N.  Y.)  601. 

4.  Matter  of  Rochester,  etc.,  R.  Co.,  51  N. 
Y.  App.  Div.  65. 

9,  Farrell  v.  Winchester  Ave.  R.  Co.,  6j 
Conn.  137.  Compare  Fritz  v.  Erie  City  Pass. 
R.  Co..  155  Pa-  St.  47«- 

6.  Whether  Indlvldnal  Kay  Balsa  QaeitUm  of 
Anthoriiatlon  of  Power.  —  Chicago  Gen.  R.  Co. 
V.  Chicago  City  R.  Co.,  87  111.  App.  17, 
affirmed  186  111.  319;  Hine  v.  Bay  Cities  Consol. 
R,  Co.,  115  Mich.  204,  Sec  also  Potter  v.  Scran- 
ton  Traction  Co.,  176  Pa.  St.  271,  Compare 
Indianapolis  Cable  St.  R.  Co.  v.  Citizens'  St. 
R.  Co.,  137  Ind.  369;  Farnum  v.  Concord 
Horse  R.  Co.,  66  N.  H.  569- 

7.  Detroit  City  R.  Co.  v.  Mills,  85  Mich. 
634. 

8.  Streets  to  Be  Ooonpled  —  Georgia.  —  Brown 
V.  Atlanta  R.,  etc.,  Co.,  113  Ga.  462;  Tfaomam) 
MilledgeviJle  R.  Co.,  99  Ga.  714. 

Illinois.  —  McCartnejr  v,   pijcagD,  etc  v 
fia  111.  6*1, 


New  Jersey.  —  McFarland  v.  Orange,  etc.. 
Horse  Car  R.  Co.,  13  N.  J.  Eq.  17;  Paterson  R. 
Co.  V.  Grundy,  51  N.  J.  Eq.  213; -West  Jersey 
Traction  Co.  v.  Camden  Horse  R.  Co.,  53  N.  j. 
Eq.  163. 

New  York.  —  Central  Crosstown  R.  Co.  v. 
Metropolitan  St.  R.  Co.,  16  N.  Y.  App.  Div. 
229. 

Pennsylvania,  —  Philadelphia  v.  Citizens* 
Pass.  R.  Co.,  10  Pa.  Co.  Ct.  16,  affirmed  151 
Pa.  St.  128;  Pennsylvania  R.  Co.  v.  Mont- 
gomery County  Pass.  R.  Co.,  14  Pa.  Co.  Ct.  88; 
Conshohocken  R.  Co^  v.  Pennsylvania  R.  Co., 
15  Pa.  Co.  Ct.  445;  Rafferty  v.  Central  Trac- 
tion Co.,  147  Pa.  St.  S79.  30  Am.  St  Rep.  763; 
Junction  Pass.  R.  Co.  v.  Williamsport  Pass. 
R.  Co.,  154  Pa.  St.  116;  Com.  v.  Union  Pass.  R. 
Co.,  163  Pa.  St.  22;  Citizens'  Pass.  R.  Co.  v. 
East  Harrisburg  Pass,  R.  Co.,  164  Pa.  St.  274; 
Com.  V.  Union  Pass.  R.  Co.,  163  Pa.  St 
22 ;  Pennsylvania  R.  Co.  v.  Greensburg,  etc., 
R.  Co.,  176  Pa.  St  559. 

rMtu.  — Ft  Worth  St  R.  Co.  v.  Rosedale 
St  R.  Co.,  fiS  Tex.  169. 

Virginia.  —  Norfolk  R.,  etc.,  Co.  v.  Consoli- 
dated Turnpike  Co.,  too  Va.  243- 

Where  a  street  railway  was  to  terminate  at 
N.,  which  was  the  name  of  both  a  township 
and  a  village  therein,  the  word  N.  was  held  to 
refer  to  the  village.  Mason  v.  Brooklyn  City, 
etc.,  R.  Co.,  35  Barb.  (N.  Y.)  373- 

Bttate  \xf  Deatautod  Street  Requiring  Turn  at 
Aonte  Angle.  —  Wilmington  City  R.  Co.  v. 
Wilmington,  etc.,  R.  Co.,  (Del.  1900)  46  Atl. 
Rep.  12. 

"  A^Jaoent  Street "  Construed  from  Veoessity  to 
Inolude  Velghboriog  Parallel  Street.  —  Brooklyn 
Heights  R.  Co.  v.  Brooklyn,  (Brooklyn  City 
Ct  Gen.  T.)  j8  N.  Y.  Supp.  870,  affirmed  152 
N.  Y.  244.  See  also  Adjacent,  vol.  i,  p.  635, 
note. 

An  Ambtwoit;  la  the  Charter  as  to  the  Bonto 

must  be  tcco^^^  against  the  company  and  in 
favor  of  tl.^  publ^*  Bums  v.  Multnomah  R. 
Co..  IS  '°        *         ^-  Cas. 

289.  ^• 

Traok>  ^fli  \A  Cnn  Street  Excluded  from 
g^tT-^^^^   v-^wwt  St  R.  Co.,  16  R, 
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for  the  crossing  of' the  latter  streets,  and  not  to  allow  the  laying  of  the  road 
lengthwise  along  such  streets.'  Where  the  grant  authorizes  the  construction 
of  the  road  to  tne  river  at  the  foot  of  a  street  through  which  the  road  runs, 
and  subsequently  the  space  between  the  river  and  the  foot  of  the  street  as 
existing  at  the  time  of  the  grant  is  filled  in,  the  road  may  be  laid  to  the  river.* 
Where  the  grant  authorizes  several  routes  collectively,  the  construction  of  the 
road  over  one  route  does  not  preclude  the  grantee  from  subsequently  occupy- 
ing another  of  the  authorized  routes.'  Where  the  grant  designates  the 
termini  of  the  route  and  authorizes  the  construction  of  the  railway  on  any 
street  between  such  termini,  the  railway  should  be  allowed  to  follow  such 
streets  as  are  the  principal  channels  of  travel  and  on  which  it  will  best  promote 
the  public  convenience;*  and  if  merely  the  termini  of  the  route  are  fixed, 
and  the  road  is  constructed  along  a  particular  route,  the  grantee  is  concluded 
by  such  location.' 

"At."  —  Where  the  terminus  of  the  route  was  designated  "  at  "  a  certain 
village,  the  construction  of  the  road  to  a  convenient  point  "within"  the 
village  was  held  to  be  authorized.* 

"  I^OBL"  —  So  the  term  ' '  from  '  *  as  used  in  a  grant  of  the  right  to  construct 
a  street  railway  from  a  city  to  a  village  has  been  construed  to  authorize  the 
construction  of  the  road  from  a  point  within  the  city.' 

"Bstween."^ — A  franchise  to  construct  a  street  railway  on  certain  streets 
"  between  '*  two  designated  streets  does  not  authorize  the  construction  of  the 
road  along  either  of  the  latter  streets.^ 

Bridge!.  —  A  franchise  authorizing  the  construction  of  the  road  along  a 
particular  street  or  highway  has  been  held  to  authorize  its  construction  across 
a  bridge  forming  a  part  of  such  street  or  highway.* 

Privftt*  Property.  —  When  the  charter  designates  specified  streets  as  the  route 
of  the  road,  such  route  cannot  be  abandoned  and  the  road  constructed  through 
private  property,'*  though  to  avoid  dangerous  crossings  slight  divergence 
from  the  designated  streets  and  highways  has  been  held  to  be  permissible." 

5.  What  Tracks  May  Be  Laid.  —  The  question  what  tracks  may  be  laid 
depends,  of  course,  upon  the  terms  of  the  grant. General  authority  to  con- 
struct a  street  railway  without  limitation  as  to  the  number  of  tracks  has  been 
held  to  authorize  the  construction  of  a  double-track  railway;"  and  the  fact 
that  the  railway  is  originally  constructed  as  a  single-track  railway  does  not 

1.  Stamford  v.  Stamford  Horse  R.  Co.,  $6  pensation ;  the  use  of  the  bridge  by  the  street 

Conn.  381,  36  Am.  &  Eng.  R.  Cas.  140.  railway  is  not  an  additional  burden.  Floyd 

S.  Central  Crosatown  R.  Co.  v.  Metropolitan  County  v.  Rome  St.  R.  Co.,  77  Ga.  614.   See  also 

St.  R.  Co.,  16  N.  Y.  App.  Div.  229.  titles  Bbidgbs,  vol.  4,  p.  920 ;  Euinbht  Douain, 

5,  Thomas  v.  Milledgeville  R.  Co.,  99  Ga.  vol.  10,  pp.  1093,  1130,  1135. 

714.  10.  Constraotioa  over  Private  Property.  — 

4.  West   Jersey    Traction    Co.    v.    Camden  Matter  of  South  Beach  R.  Co.,  119  N.  Y.  141, 

Horse  R.  Co.,  sz  N.  J.  Eq.  452.  affirming  53  Hun   (N.  Y.)   131;  Rahn  Tp.  v. 

6.  Brooklyn  Cent.  R.  Co.  v.  Brooklyn  City  Tamaqua,  etc.,  St.  R.  Co.,  167  Pa.  St,  84.  See- 
R.  Co.,  z»  Baib.  (N.  Y.)  358.  also  Heath  v.  Des  Moines,  etc.,  R.  Co.,  61 

6.  Mason  v.  Brooklyn  City,  etc.,  R.  Co.,  3S  Iowa  11,  10  Am.  L  Ens.  R.  Cas.  313. 

Barb.  (N.  Y.)  373.    See  also  At,  vol.  3,  p.  167.  11,  Keogh  v.  Railroad  Co.,  5  Lack.  Leg.  N. 

T.  McCartney  v.  Chicago,  etc.,  R.  Co.,  iia  (Pa.)  24^. 

111.  6ti,  29  Am.  &  Eng.  R.  Cas.  326.   And  see  18.  Rapid  R.  Co.  v.  Mt.  Clemens,  118  Mich. 

From,  vol.  14,  p.  555.  note.  133;   Eldert  v.  Long  Island  Electric  R.  Co., 

8.  Philadelphia  v.  Citizens'  Pass.  R.  Co.,  165  N.  Y.  651,  aMrming  28  N.  Y,  App.  Div. 
151  Pa.  St.  128,  56  Am.  &  Eng.  R.  Cas,  503,  45>. 

fully  stated  under  Between,  vol.  4.  P-  8.  Bight  to  Constmot  Third  Traok.  —  Auchin- 

9.  Orer  Bridge. —  Pittsburg,  etc.,  Pass.  R.  Co.  doss  v.  Metropolitan  EI.  R.  Co.,  69  N.  Y.  App. 
r.  Point  Bri^e  Co.,  165  Pa.  St.  37;  Berks  Div,  63.  reversing  29  Misc.  (N.  Y.)  151. 
County  V.  Reading  City  Pass.  R.  Co.,  167  Pa.  IS.  Brown  v.  Atlanta  R.,  etc.,  Co.,  113  Ga. 
St.  102.   Compare  Venango  County  v.  Oil  City  4ti'>  wherein  it  was  said  that  there  is  no  merit 
St.  R.  Co.,  3  Pa.  Dist,  546.  in  the  contention  that  a  double-track  railroad 

Where  a  Bridge  over  Which  Street  Car  Traoke  is  two  railroads  and  that  a  single  track  is  one 

An  Laid,  HaTlng  Been  Bamt,  la  Bebnllt  by  the  railroad.   See  also  West  Jersey  Traction  Co.  v, 

(omt^,  (h^  trqoks  majr  be  relaid  witboat  com-  Camden  Horse  Jt.  Co.,  53  N.  J.  Eq.  163. 

3S  Voloipe  X;CVI1. 
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deprive  the  grantee  from  ftubsequently  constructing  an  additional  track,  ^ 
especially  where  the  authority  is  to  construct  a  single-track  railway  with  the 
privilege  of  transforming  the  single  into  a  double  track.*  Where  the  authority 
was  to  build  a  road  with  the  necessary  turnouts  and  switches,  provided  the 
road  was  located  to  the  south  of  the  centre  of  the  highway,  it  was  held  that 
only  a  single-track  railway  was  authorized.'  General  power  to  construct  a 
street  railway  impliedly  includes  the  right  to  construct  in  connection  therewith 
the  necessary  turnouts  and  switches,  '  and  it  has  been  held  that  the  necessary 
switches  for  moving  the  cars  to  and  from  the  car  barns  could  be  laid  on  a 
street  intersecting  that  over  which  the  franchise  was  granted.*  If  the  grant 
of  the  franchise  expressly  designates  what  turnouts  and  switches  may  be  laid, 
then,  of  course,  only  the  turnouts  and  switches  so  designated  are  authorized ;  • 
and  authority  to  construct  necessary  turnouts  and  switches,  expressly  given 
in  the  grant  of  a  franchise  for  a  single-track  street  railway,  has  been  held  to  be  a 
continuing  authority  to  construct  such  additional  turnouts  and  switches  as  the 
increase  in  travel  rendered  necessary,  even  though  the  grant  of  the  franchise 
contained  a  limitation  as  to  the  time  for  the  construction  of  the  railway.' 
Under  authority  to  construct  necessary  turnouts,  sidings,  etc.,  an  extension  of 
the  road  cannot  be  constructed.^  So  under  the  guise  of  constructing  switches, 
the  double  tracking  of  the  railway  will  not  be  permitted.* 

Lowtloa  of  Trwkt.  —  The  grant  of  the  franchise  generally  provides  with  regard 
to  the  location  of  the  tracks  m  the  street  or  highway/**  and  it  has  been  said 
that  if  the  location  of  tracks  is  not  designated  the  owner  of  the  franchise  may 
place  them  wherever  in  the  street  it  is  for  his  best  interest  to  go.**  Though 
a  statute  requiring  tha  tracks  to  be  placed  *'  as  nearly  as  possible  "  in  the 
centre  of  the  street  does  not  require  under  all  circumstances  that  the  tracks 
be  placed  in  the  centre  of  the  street,  they  should  be  so  placed  when  it  is 
practicable  to  do  so.^' 

eavgt  flf  Trufc.  —  It  seems  to  be  within  the  discretion  of  the  owner  of  tne 
franchise  to  determine  the  gauge  of  the  tracks  where  there  is  no  specification 


1.  Nobleiville  v.  Lake  Erie,  etc.,  R.  Co.,  130 
Ind.  I. 

5.  Ransom  v.  Citiceiu'  R.  Co.,  104  Mo.  375. 
8.  Willis  V.  Erie  City  Pass.  R.  Co.,  1S8  Pa. 

St.  56. 

4.  Impliod  PoT«n  to  Conatnict  Tornoats,  «to. 

—  Romer  v.  St.  Paul  City  R.  Co.,  75  Minn. 
211,  74  Are,  St.  Rep.  455  ;  Wyoming  v.  Wilkes 
Baire,  etc.,  R.  Co.,  8  Kulp  (Pa.)  113;  Wilkes- 
twrre  v.  Coalville  Pau.  R.  Co.,  8  Kulp  (Pa.) 
298.  See  also  Concord  V.  Concord  Horse  R. 
Co.,  6s  N.  H.  30 ;  Kunz  p.  Brooklyn  Heights  R. 
Co.,  (Supm.  Ct.  Spec.  T.)  25  Mise.  (N.  Y.)  J34. 
Compare  Cape  May,  etc,  R.  Co.  v.  Cape  May 
58  N.  J.  L.  565- 

The  right  of  the  city  to  be  consulted  about 
the  situation  and  construction  of  the  side- 
tracks is  of  equal  dignity  with  the  right  of  the 
railway  company  to  construct  them ;  and  until 
it  is  shown  that  the  city  has  waived  its  privi- 
lege, or  declined  to  act,  the  railway  company  it 
not  entiUed  to  a  writ  of  injunction  to  control 
the  action  of  the  city  in  that  respect.  Hous- 
ton f.  Houston  Belt,  etc.,  R.  Co.,  84  Tex.  581. 

(,  Romer  p.  St.  Paul  City  R.  Co.,  75  Minn. 
211,  74  Anj.  St.  Rep.  455. 

6.  Cape  U«s,  etc.  R.  Co.  v.  Cape  May,  58  N. 
J.  L.  565. 

VMeMlty  for  Laying  Oat  by  Ofllem  of  Xanici. 

nlity.— Concord  v.  Concord  Horse  R.  Co., 

N.  H.  30,  j8  Am.  ft  Eng.  R.  Cu.  495.  ^ 

7.  Detroit  Citiacaia'  St.  R,  Co.  r.  Boinl 


Public  Works,  126  Mich.  554.  See  also  Akron, 
etc.,  R.  Co.  V.  Bedford,  8  Ohio  Dec.  \a>. 
Compare  Hamer  v.  Columbus  St.  R.  Co.,  11 

Ohio  Dec.  (Reprint)  807,  29  Cine.  L.  Bui.  387. 

8.  Central  Crosstown  R.  Co.  v.  Metropolitan 
St.  R.  Co.,  (Supm.  Ct.  Spec.  T.)  17  Misc.  (N. 
Y.)  716. 

9.  Willis  V.  Erie  City  Pass.  R.  Co.,  188  Pa. 
St.  56. 

10.  LocatioD  of  Tracks. — Hoyle  v.  New  Orleans 
City  R.  Co.,  23  La.  Ann.  535 ;  Browne  v.  Tur- 
ner, 174  Mass.  150;  Erin  Tp.  v.  Detroit,  etc, 
Plank  Road  Co.,  115  Mich.  465;  People  v.  De- 
troit, etc.,  R.  Co.,  (Mich.  1899)  81  N.  W.  Kep. 
336 ;  Curvin  v.  Rochester,  etc.,  R.  Co.,  78  Hun 
(N.  Y.)  555  ;  Murray  Hill  Land  Co.  v.  Mil- 
waukee Light,  etc.,  Co.,  110  Wis.  555. 

Centre  of  Street  —  Wideaed  Space  Caused  bjr 
Cpoyer^lng  Streets.  —  Kennedy  v.  Detroit  R.  Co., 
108  Mich.  390. 

Aeqoieseenoe  by  Kanicipality  in  Looation  of 
Tracks.  —  Collins  v.  Carbondale  Traction  Co.,  5 
Pa.  Dist.  18. 

Laying  of  Track  as  Practioal  Location  —  Ho 
Bight  to  ChunfC*.  —  McCniden  v.  Rochester  R. 
Co.,  (Supm.  Ct.)  5  Misc.  (N.  Y.)  59,  affirmed 
77  Hun  Y.)  609.  Sec  also  Shamokin  v. 
Sbamokin  (.*.     £\cctric  R.  Co.,  196  Pa.  St.  166. 

11.  Canlil  1  ^'  Metropolitan  St.  R.  Co.,  83 
Ga.  320. 

1%'  P»nt.^      ^Vvwnde,  etc,  R.  Co.,  87  Cal, 
^'  VoWtne  XXVIl, 
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thereof  in  the  grant  of  the  franchise.^ 

6.  Bisfht  to  Transport  Freight  —  It  has  been  suggested  that  where  the  fran- 
chise is  merely  to  operate  a  street  railway  the  grantee  has  no  right  to  operate 
cars  thereon  for  freight  transportation,  as  the  object  of  a  street  railway  is  the 
transportation  of  passengers;'  but  of  course  the  grantee  may  be  expressly 
authorized  by  the  legislature  to  carry  property  as  well  as  passengers,*  and 
when  it  is  so  authorized,  it  may  operate  cars  intended  exclusively  for  the 
transportation  of  property.* 

7.  Power  of  Eminent  Domain.  —  While  the  condemnation  of  property  for  a 
street  railway  is  a  public  use  and  may  be  authorized  by  statute,^  of  course 
the  existence  of  the  power  of  street-railway  companies  to  institute  pro- 
ceedings for  such  condemnation  L«  dependent  upon  the  terms  of  the  statute 
under  which  the  proceeding  are  authorized.* 

8.  BxclnaiTeness  of  Franchise.  —  A  street-railway  franchise  will  not  be  deemed 
exclusive  so  as  to  preclude  the  operation  of  other  railways  unless  an  exclusive 
franchise  is  plainly  conferred  by  express  words  or  necessary  implication.* 
Therefore,  the  legislature  may  grant  a  second  franchise  to  operate  a  street 
railway  upon  the  same  street  without  infringin|;  upon  the  rights  of  the  first 
grantee  or  giving  to  it  a  right  of  action  arismg  from  competition  and  the 
consequent  reduction  in  earnings,**  though  it  has  been  held  that  where  the 


1.  Denver,  etc,  R.  Co.  v.  Barsaloux,  15  Colo. 
390;  Com.  V.  Central  Pass.  R.  Co.,  52  Pa.  St. 
506. 

5.  Truuportlng  Fntebt. —  South,  etc.,  Ala- 
bama R.  Co.  V.  Highland  Ave.,  etc.,  R.  Co.,  119 
Ala.  105.  See  also  Brown  v.  Atlanta  R.,  etc., 
Co.,  1 13  Ga.  462,  and  see  supra,  this  title, 
Deiinition. 

In  St.  Louis,  etc.,  R.  Co.  v.  Kirkwood,  159 
Mo.  339,  a  grant  of  a  street-railway  franchise 
"  (or  the  transportation  of  passengers  "  was  held 
not  to  authorize  the  transportation  of  freight 
over  the  road. 

"  Heavy  Freight."  —  For  the  construction  of 
a  restriction  in  the  grant  of  a  right  of  way  by 
a  turnpike  company  against  the  carriage  of 
"  heavy  freight,"  see  Baltimore,  etc..  Turnpike 
Road  V.  United  R.,  etc.,  Co.,  93  Md.  138. 

a.  Matter  of  Washington  St.  Asylum,  etc.,  R. 
Co.,  11$  K.  Y.  442;  Matter  of  People's  Rapid 
Transit  Co.,  125  N.  Y.  93 ;  De  Grauw  V.  Long 
Island  Electric  R.  Co.,  163  N,  Y.  597;  State  v. 
Dayton  Traction  Co.,  64  Ohio  St.  272,  affirming 
10  Ohio  Cir.  Dec.  212;  Millvale  v.  Evergreen 
R.  Co.,  131  Pa.  St.  I,  46  Am.  &  Eng.  R.  Cas.  219. 

4.  De  Grauw  v.  Long  Island  Electric  R.  Co., 
163  N.  Y.  597,  affirming  43  N.  Y.  App.  Div.  50a. 

6.  See  the  title  Euinent  Domain,  vol.  10, 
p.  1079,  and  see  supra,  this  title,  AcquisitioH 
of  Franchise  ~  Power  of  Government  to  Grant 

—  In  General. 

8,  Matter  of  South  Beach  R.  Co.,  iig  N.  Y, 
141,  affirming  53  Hun  (N.  Y.)  131  ;  Matter  of 
Rochester  Electric  R.  Co.,  123  N.  Y.  351,  affirm- 
ing 57  Hun  (N.  Y.)  56;  Toledo  Consol.  St.  R. 
Co,  V.  Toledo  Electric  St.  R.  Co..  3  Ohio  Cir. 
Dec.  493,  6  Ohio  Cir.  Ct.  363 :  Thomson-Hous- 
ton Electric  Co.  v.  Simon,  20  Oregon  60.  23  Am. 
St.  Rep.  86;  Ogden  City  R.  Co.  v.  Ogden  City, 
7  Utah  207,  46  Am.  &  Eng.  R.  Cas.  loi. 

7.  EzeltuiTMiMt  of  TnnehlM — United  States. 

—  Citizens'  St.  R.  Co.  v.  Jones,  34  Fed.  Rep. 
579. 

California.  —  Oakland  R.  Co.  v.  Oakland,  etc., 
R.  Co.,  45  Cal.  365,  13  Am.  Rep.  181. 
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CoMMf  (iciif.  —  New  England  R.  Co.  v.  Cen- 
tral R.,  etc.,  Co.,  69  Conn.  47. 

Georgia.  —  West  End,  etc.,  St.  R.  Co.  v.  At 
lanta  St.  R.  Co.,  49  Ga.  151. 

Indiana.  —  City  R.  Co.  v.  Citizens'  St.  R.  Co., 
(Ind.  1898)  5a  N.  E.  Rep.  157;  IndianapoUi 
Cable  St.  R.  Co.  v.  Citizens'  St.  R.  Co.,  127  Ind. 
369. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v,  Louis- 
ville City  R.  Co.,  a  Duv.  (Kjr.)  175;  Louisville 
City  R.  Co.  V.  Central  Pass.  R.  Co.,  87  Ky.  aaj* 

New  Jersey.  —  Jersey  City,  etc.,  R.  Co.  v. 
Jersey  aty,  etc..  Horse  R.  Co.,  ao  N.  J.  Eq.  61. 
21  N.  J.  Eq.  550;  Paterson  R.  Co.  v.  Grundy, 
51  N.  J.  Eq.  213. 

New  Forfc.  — New  York  Cable  R.  Co.  v. 
Chambers  St.,  etc.,  R.  Co.,  40  Hun  (N.  Y.)  29; 
Brooklyn  City,  etc.,  R.  Co.  v.  Coney  Island,  etc., 
R.  Co.,  35  Barb.  (N.  Y.)  364;  New  York,  etc., 
R.  Co.  V.  Forty-second  St.,  etc.,  R.  Co.,  50  Barb. 
(N.  Y.)  385;  Brooklyn  Cent.  R.  Co.  v.  Brooklyn 
City  R.  Co.,  33  Bart).  (N.  Y.)  358,  33  Barb.  (N. 
Y.)  420. 

Ohio.  —  Kinsman  St.  R.  Co.  v.  Broadway,  etc., 
St.  R.  Co.,  36  Ohio  St.  339. 

Texas.  —  Gulf  City  St.  R.  Co.  v.  Galveston 
City  R.  Co.,  65  Tex.  50a;  Ft.  Worth  St.  R.  Co. 
V.  Rotedale  St.  R.  Co.,  68  Tex.  i6g;  Houston  V. 
Houston  City  St.  R.  Co.,  83  Tex.  S48>  S9  Am. 
St.  Rep.  679,  so  Am.  &  Eng.  R.  Cas.  380. 

See  also  Pennsylvania  R.  Co.  V.  Conahohoeken 
R.  Co.,  4  Pa.  Dist.  12. 

S.  United  States.  —  Omaha  Horse  R.  Co.  v. 
Cable  Tramway  Co.,  30  Fed.  Rep.  324,  Com- 
pare Fidelity  Trust,  etc.,  Co.  v.  Mobile  St.  R. 
Co.,  53  Fed.  Rep.  687. 

Maryland.  —  Koch  v.  North  Ave.  R.  Co.,  75 
Md.  222.  See  also  North  Baltimore  Pass.  R. 
Co,  V.  Baltimore,  75  Md,  247. 

New  Korft.  — New  York  Cable  R.  Co.  v. 
Chambers  St.,  etc.,  R.  Co.,  40  Hun  (N.  Y.)  29 ; 
Brooklyn  City,  etc.,  R.  Co.  v.  Coney  Island,  etc., 
R.  Co.,  35  Barb.  (N.  Y.)  364. 

Pennsylvania.  —  Thirteenth,  etc.,  St.  Pass.  R. 
Co.  V.  Southern  Pass.  R.  Co.,  3  Pa.  Dist.  337. 
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new  track  intervenes  between  the  curb  and  the  track  of  the  prior  grantee, 
the  latter  is  entitled  to  recover  damages  resultii^  from  interference  with  free- 
dom of  access  to  its  cars  and  the  loss  of  earnings  therefrom/  and  if  the  second 
grantee  is  authorized  to  use  the  tracks  of  the  former  grantee,  compensation 
must  be  made  for  such  use.*  The  legislature  may,  of  course,  grant  franchises 
giving  an  exclusive  right  to  operate  street  railways  upon-  certain  streets 
and  highways,'  and  in  some  instances  statutes  have  been  enacted  restrict- 
ing the  acquisition  of  franchises  to  construct  street  railways  paralleling  and 
competing  with  existing  lines.'  An  exclusive  franchise  is  to  be  strictly 
construed,^  and  though  it  has  been  held  that  exclusive  permission  to  oper- 
ate a  street  railway  within  a  city  would  exclude  the  operation  of  another  street 
railway  by  a  later-discovered  motive  power,*  yet  there  is  authority  to  the 
effect  that  an  exclusive  grant  to  operate  a  horse  railway  in  a  city  does  not 
exclude  the  subsequent  grant  of  a  franchise  to  operate  therein  street  railways 
by  some  other  or  newly  discovered  motive  power.'  So  a  provision  in 
the  charter  of  a  commercial  steam  railrdad  that  no  other  railroad  should  be 
constructed  between  certain  points  in  a  city  was  held  not  to  preclude  the 
construction  of  a  street  railway  between  such  points.'*  An  exclusive  fran- 
chise to  operate  a  street  railway  is  regarded  as  property  which  may  be 
taken,  so  far  as  its  exclusiveness  Is  concerned,  under  the  power  of  eminent 
domain,  so  as  to  authorize  the  grant  of  a  franchise  to  operate  another 
railway.*  It  has  been  announced  as  a  general  rule  that  where  there  are 
conflicting  grants  of  street-railway  franchises,  the  first  to  undertake  in  good 
faith  the  construction  of  its  road  has  the  better  right.^** 


See  also  Com.  v.  Lance,  8  Del.  Co.  Rep.  (Pa.)  9- 
Compare  Pennsylvania  R.  Co.  v.  Philadelphia 
Belt  Line  R.  Co.,  ro  Pa.  Co.  Ct.  625. 

Texas.~1f\.  Worth  St.  R.  Co.  v.  Rosedale  St. 
R.  Co.,  68  Tex.  169,  32  Am.  &  Eng.  R.  Cas.  283 ; 
Houston  V.  Houston  City  St.  R.  Co.,  83  Tex. 
548,  29  Am.  St.  Rep.  679. 

{Jtak.  —  Henderson  v.  Ogden  City  R.  Co.,  7 
Utah  199,  46  Am.  &  Eng.  R.  Cas.  95. 

Washington.  —  Wood  v.  Seattle,  23  Wash.  i. 

See  also  Oakland  R.  Co.  v.  Oakland,  etc.,  R. 
Co.,  45  Cal.  36s,  13  Am.  Rep.  181,  5  Am.  R. 
Rep.  148;  Wilmington  City  R.  Co.  v.  People's 
R.  Co.,  (Del.  1900)  47  Atl.  Rep.  24s;  Chicago 
Gen.  R.  Co.  v.  Chicago  City  R.  Co.,  62  111.  App. 
502;  General  Electric  R.  Co.  v.  Chicago  City 
R.  Co.,  66  III.  App.  362;  Grand  Rapids  St.  R. 
Co.  V.  West  Side  St.  R.  Co.,  48  Mich.  433.  7 
Am.  &  Ettg.  R.  Cas.  95 ;  St.  Louis  Transfer  R. 
Co.  V.  St.  Louis  Merchants  Bridge  Terminal  R. 
Co.,  HI  Mo.  666 ;  Murray  Hilt  Land  Co.  v.  Mil- 
waukee Light,  etc.,  Co.,  no  Wis.  555. 

1.  Omaha  Horse  R.  Co.  v.  Cable  Tram  Way 
Co.,  32  Fed.  Rep,  727. 

2,  See  supra,  this  title,  Joint  Use  of  Tracks. 
S.  Wilmington  City  R.  Co.  v.  Wilinington,  etc., 

R.  Co.,  (Del.  1900)  46  Atl.  Rep.  la. 

4.  New  England  R.  Co.  v.  Central  R.,  etc., 
Co.,  6g  Conn.  47 ;  St.  Louis  R.  Co.  v.  North- 
western St.  Louis  R.  Co.,  6q  Mo.  65,  reversing 
2  Mo.  App.  69 ;  St.  Louis  R.  Co.  v.  South  St. 
Louis  R.  Co.,  72  Mo.  67 ;  Forty-second  St.,  etc.. 
Ferry  R.  Co.  v.  Thirty-fourth  St.  R.  Co..  52  N. 
Y.  Super.  Ct.  252,  holding  that  Laws  N.  Y.  1884, 
c.  S  14.  prohibiting  a  horse-rai/road  com- 

pany from  lasring  its  tracks  on  "that  portion  t 
any  street "  occupied  by  another  comj>my , 
not  restricted  to  that  part  of  the  street  acti 
occupied  by  the  track,  but  extended  to  tb^    &  ^llv 
on  each  side  of  the  track  to  the  whole  irf  c^^^^; 


the  street:  Hestonville,  etc,  Pan.  R.  Co.  v. 
Forty-second  St.,  etc.,  R.  Co.,  4  Pa-  Dist 
343' 

Parallel  Street  BaUwayi— What  Are  Withlo 

Prohibition.  —  St.  Louis  R.  Co.  v.  Northwestern 
St.  Louis  R.  Co.,  69  Mo.  65. 

5.  Constniotion  of  Exclnsive  Oranta.  —  Wil- 
mington City  R.  Co.  V.  Wilmington,  etc.,  R.  Co.,  - 
(Del.  1900)  46  AtL  Rep.  12;  Des  Moines  St-  R- 
Co.  V.  Des  Moines  Broad-Gauge  St.  R.  Co.,  73 
Iowa  513,  32  Am.  &  Eng.  R.  Cas.  309;  Phila- 
delphia, etc..  Pass.  R.  Co.'s  Appeal,  loa  Pa.  St. 
123. 

6.  Wilmington  City  P.  Co.  v.  Wilmil^ton, 
etc.,  R.  Co.,  (Del.  1900)  46  Atl.  Rep.  13. 

7.  After  such  a  grant,  there  has  been  per- 
mitted operation  by  cable,  Omaha  Horse  R.  Co. 
V.  Cable  Tramway  Co.,  30  Fed.  Rep.  324,  3a 
Fed.  Rep.  727  (stated  under  Horse  Railways, 
vol.  15,  p-  749)  :  by  electric  power,  Teachout 
V.  Des  Moines  Broad-Gauge  St.  R,  Co.,  75  Iowa 
723,  26  Am.  &  Eng.  R.  Cas.  108;  and  by  steam, 
Denver,  etc.,  R.  Co.  V.  Denver  Ci^  R.  Co.,  2 
Colo.  673. 

8.  Louisville,  etc.,  R.  Co.  V.  Louisville  City  R. 
Co.,  2  Duv.  (Ky.)  175- 

9.  Metropolitan  City  R.  Co.  v.  Chicago 
West  Div.  R.  Co..  87  HI.  317:  Philadelphia, 
etc..  Pass.  R.  Co.'s  Appeal,  102  Pa.  St  123. 
And  sec  the  title  Ehinent  DoMAiTf,  vol.  to, 
pp.  looi,  noo,  1117, 

10.  Conflicting  Oraots.  —  Indianapolis  Cable 
St.  R.  Co.  V.  Citizens'  St.  R.  Co..  127  Ind. 
.^6o  :  City  R,  Co.  w.  Citirens'  St.  R.  Co.,  (Ind. 
igqS)  52  W  %•  ^«P-  »57-  See  also  People's 
pass.  R  n  V.  Marshall  St  R.  Co..  20  Phila. 
(V&  >  LeR- Int-  36:  Ft.  Worth 
Ct    R    r'                    St.  R.  Co.,  68  Tex. 

In  ■   Vi^'  1/'    etc..  R.  Co.  V.  Denison  Land, 
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9.  Protection  of  Tnnchifle  ai  Contraot  Obligation.  —  The  legislative  grant  of 
a  street-railway  franchise  is  in  the  nature  of  a  contract  oblig^iion,  the  impair- 
ment of  which  is  prohibited  by  the  provision  of  the  Federal  Constitution 
denying  to  the  states  the  power  to  enact  laws  impairing  tlie  obligation  of 
contracts.'    But  the  power  to  alter  or  revoke  may  be  reserved.* 

Tin.  ISPBOTXHEKT,  Patiito,  avs  Bepais  OF  STKEET8  —  1.  In  General  — 
It  is  a  well-recognized  general  rule  that  the  grant  of  a  street-railway  franchise 
imposes  upon  the  grantee  the  duty  to  construct  and  maintain  its  roadbed, 
with  reference  to  the  surface  of  the  street,  in  such  condition  that  its  tracks 
shall  not  render  the  street  unsafe  for  ordinary  travel ; '  but  in  the  absence  of 


1.  lagiilative  TmuhlM  Contract  ObUgatloii 

—  United  States.  —  City  R.  Co.  v.  Citizens'  St. 
R.  Co.,  i66  U.  S.  557;  Citizens'  St.  R.  Co.  v. 
Memphis,  53  Fed.  Rep.  715;  Citizens'  St.  R. 
Co.  V.  City  R.  Co.,  56  Fed.  Rep.  746;  Africa  V. 
Knoxvilte,  70  Fed.  Rep.  729. 

Colorado.  —  Denver  v.  Denver  City  Cable  R. 
Co.,  32  Colo.  565. 

Illinois.  —  Belleville  v.  Citizens*  Horse  R. 
Co.,  152  III.  171;  People  V.  Chicago  West. 
Div.  R.  Co.,  iiS  111.  113,  affirming  18  111.  App. 
125;  People  V.  Suburban  R.  Co.,  178  111.  594; 
Harvey  v.  Aurora,  etc,  R.  Co.,  186  111.  283  ; 
Citizens'  Horse  R.  Co.  v.  Belleville,  47  IH- 
App.  388 ;  Chicago  Gen.  R.  Co.  v.  Chicago 
City  R,  Co.,  62  III,  App.  502. 

Iowa.  —  Ingram  v.  Chicago,  etc.,  R.  Co.,  38 
Iowa  669 ;  Burlington  v.  Burlington  St.  R.  Co., 
49  Iowa  144)  31  'All-  R^-  I45- 

Kansas.  —  Wyandotte  t>.  Corrigan,  35  Kan. 

St. 

Kentucky.  —  Johnson  v.  Owensboro,  etc.,  R. 
Co.,  (Ky.   1896)  36  S.  W.  Rep.  8. 

Michigan.  —  Hamtramck  Tp.  v.  Rapid  R.  Co., 
I2Z  Mich.  472. 

Minnesota.  —  Nash  v.  Lowry,  37  Minn.  261. 

Missouri.  —  Springfield  R.  Co.  v.  Springfield, 
8s  Mo.  674 ;  Hovelman  v.  Kansas  City  Horse  R. 
Co.,  79  Mo.  633. 

New  York.  — Cones  Island,  etc,  R.  Co.  v. 
Kennedy.  15  N.  Y,  App.  Div.  588 ;  Brooklyn 
Cent.  R,  Co.  v.  Brooklyn  City  R.  Co.,  32  Barb. 
(N.  Y.)  358;  People  v.  O'Brien,  iii  N.  Y.  i, 
reversing  45  Hun  (N.  Y.)  319;  De  Grauw  V. 
Long  Island  Electric  R.  Co.,  43  N.  Y.  App. 
Dir.  502;  Herz(%  v.  New  York  £1.  R.  Co., 
(N.  Y.  Super.  Ct  Spec  T.)  14  N.  Y.  Supp. 
296. 

North  Coro/tns.  —  Aabeville  St.  R.  Co.  v. 
Asheville,  109  N.  Car.  688. 

Pennsylvania.  —  Hays  v.  Com.,  82  Pa.  St. 
518;  Norristown  v.  Norristown  Pass.  R.  Co., 
148  Pa.  St.  87.  Compare  Philadelphia,  etc., 
Pass.  R.  Co.'s  Appeal,  102  Pa.  St.  123,  20  Am. 
&  Eng.  R.  Cas.  i. 

Tesas.  —  Houston  v,  Houston  City '  St.  R. 
Co.,  83  Tex.  548,  29  Am.  St.  Rep.  679.  50  Am. 
&  Eng.  R.  Cas.  380.  See  also  Ft.  Worth  St  R. 
Co.  V,  Rosendale  St  R.  Co.,  68  Tex.  169.  32 
Am.  &  Eng.  R.  Cas.  283.  Compare  Gulf  City 
R,  Co,  V.  Gulf  City,  etc.,  R.  Co.,  63  Tex.  529, 
26  Am.  &  Eng.  R.  Cas.  114. 

See  also  Grand  Rapids  Electric  R.  Co.  v. 
Grand  Rapids,  84  Midi.  257 ;  Newark,  etc.. 
Traction  Co.  v.  Nortli  Arlington,  67  N.  J.  L. 
161.  Compare  Lake  Roland  R.  Co.  v. 
Baltimore,  77  Md.  352,  54  Am.  ft  Eng.  EL  Caa. 
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See    generally    the    titles  Cokpoiatiohi 

(PaiVATS),  VoL  7,  p.  669;  lUrAIRHBMT  OF 
OsLIGATtON  OP  CONTKACTS,  VOl.  15,  p.  IO49. 

8.  Pasarration  of  Power  to  Alter — United 
States.  —  Henderson  v.  Central  Pass.  R.  Co., 
21  Fed.  Rep.  358,  20  Am.  &  Eng.  R.  Cas.  542; 
Omaha  Horse  R.  Co.  c  CiU>le  Tramway  Co., 
30  Fed.  Rep.  324. 

Delaware.  —  Wilmington  City  R.  Co.  v. 
Wilmington,  etc,  R.  Co.,  (Del.  1900)  46  Atl. 
Rep.  12;  Wilmington  tity  R.  Co.  v.  People's 
R.  Co.,  (Del.  Ch.  1900)  47  Atl.  Rep.  345. 

Massachusetts.  — ■  Medford,  etc.,  R.  Co.  v. 
Somerville,  11 1  Mass.  232, 

New  Jersey.  —  Douglass  v.  State,  34  N.  J.  L. 
485 ;  West  Jersey  Traction  Co.  v.  Camden 
Horse  R.  Co.,  53  N.  J.  Eq.  163. 

New  York.  —  People  v.  Railroad  Com'rs,  32 
N.  Y.  App.  Div.  179;  New  York  v.  Twenty- 
third  St  R.  Co.,  113  N.  Y.  311,  41  Am.  &  Ea«. 
R.  Cas.  640. 

Wisconsin.  —  State,  v.  Hilbert,  72  Wis.  184, 
36  Am.  &  Eng.  R.  Cas.  118. 

See  also  Detroit  v.  Detroit  City  R.  Co.,  76 
Mich.  421,  Compare  Williamsport  Pass.  R. 
Co.  V.  Williamsport,  120  Pa.  St.  i,  36  Am.  & 
Eng.  R.  Cas.  125. 

8.  Ooaitmetieii  and  XalntaDanee  of  Boadbed  — 
Connecticut.  —  Jacques  v.  Bridgeport  Horse  R. 
Co.,  41  Conn.  6t,  19  Am.  Rep.  483. 

Indiana.  —  Western  Paving,  etc.,  Co.  v.  Citi- 
zens' St.  R.  Co.,  128  Ind.  525,  as  Am.  St.  Rep. 
462. 

Iowa.  —  Bergert  v.  Davenport  City  R.  Co., 

34  Iowa  571 ;  Sioux  City  St  R.  Co.  v.  Sioux 
City,  78  Iowa  742. 

Kentucky.  —  Louisville  City  R.  Co.  v.  Louis- 
ville, 8  Bush  (Ky.)  415- 
Louisiana.  —  Dominguez  v.  Orleans  R.  Co., 

35  La.  Ann.  751 ;  Cline  v.  Crescent  City  R.  Co., 
41  La.  Ann,  1031. 

Massachusetts.  —  Gillett  v.  Western  R.  Corp., 
8  Allen  (Mass.)  560. 

Missouri.  —  Keitel  v.  St  Louis  Cable,  etc, 
R.  Co.,  28  Mo.  App.  657 ;  Griveaud  v.  St  Louis 
Cable,  etc.,  R,  Co.,  33  Mo.  App,  458. 

New  York.  — Fash  v.  Third  Ave,  R,  Co,,  I 
Daly  (N,  Y.)  148;  Worster  v.  Forty-second 
St,  etc,  Ferry  R.  Co,,  50  N.  Y.  203 ;  Wooley 
V.  Grant  St,  etc.,  R.  Co.,  83  N,  Y.  121  ;  Con- 
roy  V.  Twenty-third  St.  R.  Co.,  (C.  Fl,  Gen. 
T.)  52  How.  Pr.  (N.  Y.)  49;  Albany  v.  Water- 
vliet  Turnpike,  etc,  Co.,  108  N.  Y.  14.  See 
also  Mazetti  v.  New  York,  etc,  R.  Co.,  3  E. 
D.  Smith  (N.  Y.)  100;  Cook  v.  New  York 
Floating  Dry  Dock  Co.,  i  Hilt.  (N,  Y.)  436; 
Lowrey  ».  Brooklyn  City,  etc.,  R.  Co.,  (Brooldyn 
Gty  Ct  Gen.  T.)  4  Abb.  N.  Caa.  (N.  Y.)  32. 
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any  duty  imposec}  by  its  charter  or  by  general  laws  or  ordinances,  it  is  under 
no  obligation  to  keep  in  repair,  pave,  or  improve  generally  the  streets  over 
which  it.  operates  its  cars,  or  to  maintain  the  part  between  its  tracks  in  the 

same  condition  as  the  remainder  of  the  street  is  kept  by  the  municipality;* 
nor,  where  its  tracks  are  laid  in  a  street  already  paved,  is  it  liable  (or  any 
portion  of  the  cost  of  such  paving.*  In  many  instances,  however,  the  duty 
is  expressly  imposed  upon  street-railway  companies  in  the  grant  of  their  fran- 
chises to  pave,  repave,  or  improve  the  whole  or  a  portion  of  the  streets  over 
which  their  tracks  are  laid,'  or  to  keep  in  repair  the  whole  or  a  certain  portioi 
of  the  street.*  Where  the  charter  of  a  street-railway  company  or  the  grant 
of  its  franchise  expressly  fixes  its  liability  with  regard  to  the  paving  or  repav- 
ing  of  streets,  the  municipality  cannot  by  ordinance  impose  on  the  company 
an  additional  burden  in  this  respect,  as  such  additional  imposition  would  be 
an  impairment  of  the  contract  rights  of  the  company ;  *  nor  can  municipalities 


Pennsylvania.  —  Harrtsburg  v.  Harrisburg 
Pass.  R.  Co.,  I  Pearson  (Pa.)  298;  Reading  v. 
United  Traction  Co.,  202  Pa.  St.  571. 

Tennessee.- — Memphis,  etc.,  R.  Co.  v.  State, 
87  Tenn.  746. 

Texas.  —  Houston  City  St.  R.  Co.  v.  Deles- 
demier,  84  Tex.  82;  Laredo  Electric,  etc.,  Co. 
V.  Hamilton,  23  Tex.  Civ.  App.  480.  See  also 
Galveston  City  R.  Co.  v.  Nolan,  53  Tex.  139. 

Virginia.  —  Virginia  Cent.  R.  Co.  v.  Sanger, 
15  Gratt.  (Va.)  230.  80  Am.  Dec.  702. 

Wisconsin.  —  Fitts  v.  Cream  City  R.  Co.,  59 
Wis.  323. 

1.  United  States.  —  Chicago  v.  Sheldon,  9 
WalL  (U.  S.)  50. 

Indiana,  —  Western  Paving,  etc.,  Co:  v.  Citi- 
zens' St.  R.  Co.,  128  Ind.  525,  25  Am.  St,  Rep. 
462. 

loica.  —  Lacey  v.  Marshalltowa,  99  Iowa 
367 ;  Ft.  Dodge  Electric  Light,  etc.,  Co.  v.  Ft. 
Dodge,  IIS  Iowa  568. 

Massachusetts.  —  Boston  v.  Union  Freight 
R.  Co.,  181  Mass.  205;  Springfieid  v.  Spring- 
field St  R.  Co.,  182  Mass.  41- 

Missouri.  —  State  o.  Corrigan  Consol.  St.  R. 
Co.,  85  Mo.  263,  55  Am.  Rep.  361 ;  Kansas  v. 
Corrigan,  86  Mo.  67. 

New  York.  —  Gilmore  v.  Utica,  121  N.  Y. 
561  :  New  York  v.  Eighth  Ave.  R.  Co..  7  N.  Y. 
App.  Div.  86;  New  York  v.  New  York,  etc., 
R.  Co.,  (Supm.  Ct.  Gen.  T.)  19  N.  Y.  Supp.  67. 

Pennsylvania.  —  Philadelphia  v.  Empire 
Pass.  R.  Co.,  3  Brews.  (Pa.)  570. 

TolnntaT7  Fanag  Bom  H«t  Create  ObUgatlon 
to  Bepave  or  Bepair. —  Leake  v.  Philadelphia, 
150  Pa.  St.  643. 

2.  Atlanta  Consol.  St.  R.  Co.  v.  Atlanta,  iir 
Ga.  -255  ;  Gulf  City  St.  R.,  etc.,  Co.  v.  Galves- 
ton, 69  Tex.  660;  Dallas  v.  Dallas  Consol. 
Traction  R.  Co.,  (Tex.  Civ.  App.  1895)  33  S. 
W.  Rep.  757- 

A  provision  that  a  street-railway  company 
shall  be  liable  for  the  expense  of  certain  street 
improvements  is  prospective.  Gulf  City  St.  R. 
etc.,  Co,  ».  Galveston,  69  Tex.  660, 

3.  Duty  to  Pave,  etc,  Imposed  Speoially — Cali- 
fornia. —  Schmidt  v.  Market  St.,  etc.,  R.  Co., 
90  Cal.  37. 

Connecticut.  —  Bowditch  v.  New  Haven,  40 
Conn.  503; 

District  of  Columbia.  —  District  of  Columbia 
V.  Washington,  etc.,  R.  Co.,  i  Mackey  (D.  C.) 
361. 
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Florida. —  State  v.  Jacksonville  St.  R.  Co.,  29 
Fla.  590. 

Georgia.  —  Atlanta  v.  Gate  City  St.  R.  Co.,  80 
Ga.  276. 

Illinois,  —  Parmelee  v.  Chicago,  60  111.  267 ; 
Chicago  V.  Cummtngs,  144  111.  446. 

Michigan.  —  Detroit  v.  Detroit  City  R.  Co., 
37  Mich.  558. 

New  York.  —  Davidge  v.  Bingbamton,  62  N. 
Y.  App.  Div.  525  ;  Wood  v.  Binghamton,  (Supm. 
Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  208;  Conway  v. 
Rochester,  157  N.  Y.  33. 

Ohio.  —  Columbus  v.  Columbus  St  R.  Co.,  45 
Ohio  St.  98. 

Pennsylvania,  —  Philadelphia  v.  Empire  Pass. 
R.  Co.,  7  Phila.  (Pa.)  321,  3  Brews.  (Pa.)  S7o; 
Frankford,  etc.,  R.  Co.  v.  Philadelphia,  (Pa. 
1886)  4  Atl.  Rep.  550:  Philadelphia  v.  Ridge 
Ave.  Pass.  R.  Co.,  143  Pa.  St,  444. 

Obligation  of  Lessee.  —  The  lessee  of  a  rail- 
way company  assumes  an  obligation  to  pave  and 
repair  imposed  on  the  lessor.  Mullen  v.  Phila- 
delphia'Traction  Co.,  20  W.  N.  C.  (Pa.)  203. 

Expressly  Imposed  LiablUty  fbr  Cost  of  PaTlng. 
—  Council  Bluflfs  v.  Omaha,  etc.,  St.  R.,  etc., 
Co,,   114  Iowa   141    ("property  owners  abut-* 
ting  "). 

4.  State  V.  Jacksonville  St  R.  Co.,  29  Fla. 
590,  so  Am.  &  Eng.  R.  Cas.  179;  State  v.  New 
Orleans  City,  etc.,  R.  Co.,  42  La.  Ann.  550 ; 
Philadelphia,  etc,  R,  Co.  v.  Philadelphia,  11 
Phila.  (Pa.)  358,  33  Leg.  Int.  (Pa,)  264;  Thir- 
teenth, etc.,  St.  Pass.  R.  Co.  v.  Philadelphia,  13 
W.  N.  C.  (Pa.)  487;  Pittsburgh,  etc..  Pass.  R. 
Co,  V.  Birmingham,  51  Pa.  St,  41;  Ridge  Ave. 
Pass,  R.  Co.  V.  Philadelphia,  124  Pa.  St  219; 
Philadelphia  v.  Ridge  Ave.  Pass.  R.  Co.,  143  Pa, 
St  444. 

A  city  ordinance  requiring  a  street- railroad 
company  to  repair  the  street  between  the  rails 
and  on  the  sides  of  its  railway  is  not  invalid  as 
being  a  surrender  by  the  city  of  its  corporate 
power  over  its  streets.  State  v,  Corrigan  Consol. 
St,  R.  Co,,  85  Mo.  263,  55  Am.  Rep.  361. 

6,  Imposing  Duties  Additional  to  Fraaobiie 
Beqairements.  —  Coast-Line  R.  Co.  v.  Savannah, 
30  Fed,  Rep.  646 ;  Western  Paving,  etc,  Co.  v. 
Citizens'  St.  R,  Co.,  128  Ind,  s^5.  25  Am.  St. 
Rep.  462;  Oskaloosa  St.  R,,  etc,  Co,  v.  Oska- 
loosa,  99  Iowa  496 ;  Shreveport  v.  Shreveport 
Belt  R.  Co.,  104  La.  260;  State  v.  Corrigan 
Consol.  St.  R.  Co.,  85  Mo.  263,  55  Am.  Rep. 
361;  Kansas  v.  Corrigan,  86  Mo.  67;  Phila- 
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impose  on  such  companies  additional  burdens  to  pave  between  or  about  their 
tracks.'  In  the  grant  of  the  franchise  the  legislature  may  reserve  the  power 
to  impose  additional  burdens  as  to  the  paving  and  improvement  of  the  streets,' 
but  a  provision  in  the  charter  of  a  street-railway  company  that  the  grantee 
shall  be  subject  to  city  ordinances  regulating  the  running  of  passenger  railway 
cars  does  not  enable  the  city  to  impose  on  it  the  duty  to  pave  any  portion  of 
the  street,'  and  the  same  has  been  held  true  of  a  provision  that  the  company 
should  be  subject  to  such  regulations  as  might  be  made  by  the  municipality 
"  in  regard  to  paving,  repaying,"  etc.*  The  right  to  levy  special  assessments 
against  railways  for  the  improvement  of  the  streets  over  which  their  tracks 
are  laid  is  fully  discussed  in  another  title.* 

2.  Bxtent  of  Obligation  or  Daty.  —  The  extent  of  tlm  obligation  or  duty  of 
a  street-railway  company  to  pave,  repair,  and  otherwise  improve  the  streets 
depends  upon  the  provisions  of  its  charter  or  franchise,  and  in  construing  such 
provisions  the  usual  rules  of  interpretation  are,  of  course,  applied.* 

*'eood  Ordv"  ud  "Bqair."  —  It  has  been  held  that  an  obligation  to  keep  the 
entire  street  in  "good  order"  and  "good  repair"  requires  the  removal  of 
dirt  and  filth  necessarily  accumulating  thereon.' 

PaTlDg  uid  Bspavlng.  —  The  duty  is  frequently  expressly  imposed  upon  street- 
railway  companies  to  pave  or  repave  the  streets  or  portions  thereof,*  and  under 
the  duty  to  keep  a  certain  portion  of  the  street  "  well  paved  "  the  company 
may  be  required  to  construct  a  pavement  where  one  did  not  exist;*  but  an 
obligation  to  "  pave  "  has  been  held  not  to  include  excavating  with  reference 
to  grading  preliminary  to  paving.** 

"  Bapsir  "  u  Inolodiog  Paving.  —  The  duty  imposed  upon  a  street-railway  com- 
pany by  its  charter  or  the  grant  of  its  franchise  to  keep  in  "  repair"  the  street 
or  a  particular  portion  thereof  does  not  impose  upon  it  any  duty  to  pave  a 


delpbia  v.  Philadelphia  City  Pass.  R.  Co.,  177 
Pa.  St.  379. 

1.  State  V.  Corrigan  Consol.  St.  R.  Co.,  85 
Mo.  283,  55  Am.  Rep.  361 ;  St.  Louis  V.  Misaouri 
R.  Co.,  13  Mo.  App.  534;  Philadelphia  v.  Em- 
pire Pass.  R.  Co.,  3  Brews.  (Pa.)  570;  Frayser 
V.  State,  t6  Lea  (Tenn.)  671-  Compart  Field- 
ers V.  North  Jersey  St.  R.  Co.,  67  N.  J.  L. 
76. 

8.  Sioux  City  St.  R.  Co.  v.  Sioux  City,  78 
Iowa  367,  742;  Lincoln  St.  R.  Co.  if.  Lincoln, 
61  Neb.  109;  Wood  v.  Binghamton,  (Supm.  Ct. 
Spec.  T.)  a6  Misc.  (N.  Y.)  308. 

3.  Phiiadelphia  v.  Empire  Pass.  R.  Cti.,  18  Pa. 
Co.  Ct.  81,  5  Pa.  Dist.  S3,  affirmed  177  Pa.  St. 
38*. 

4.  Philadelphia  v.  Hestonville,  etc.,  Pass.  R. 
Co.,  177  Pa.  St.  371. 

fi.  See  the  title  Special  or  Local  Asskss- 
UENTS,  vol.  25,  pp.  1187-1189,  and  see  the  fol- 
lowing additional  cases :  Mobile  v.  Royal  St. 
R.  Co.,  45  Ala.  322;  Mobile  v.  Dargan,  4^  Ala. 
310;  Ft.  Dodge  Electric  Light,  etc.,  Co.  v.  Ft. 
Dodge,  IIS  Iowa  568;  Sioux  City  St.  R.  Co.  v. 
Sioox  City,  78  Iowa  367;  State  v.  Dist.  Ct,,  32 
Minn.  181  :  Lincoln  St,  R.  Co.  v.  Lincoln,  61 
Neb,  T09 ;  Montreal  v.  Montreal  St.  R.  Co.,  3 
Montreal  Super.  Ct.  320;  Toronto  v.  Toronto 
St.  R,  Co.,  23  Can.  Sup.  Ct.  198. 

6.  Charter  Constmsd  as  to  ObUfTfttiOD  to  FaTe, 
Be.  —  State  v.  Jacksonville  St.  R.  Co.,  29  Fla. 
590;  Philadelphia  v.  Thirteenth,  etc.,  St.  Pass. 
R.  Co,  169  Pa,  St.  269 ;  Galveston  City  R.  Co, 
V.  Nolan.  53  Tex.  139;  Galveston  v.  Galveston 
Citr  R.  Co.,  46  Tex.  435 ;  Montreal  v.  Montreal 
St  EL  Co.,  3  Montreal  Soper.  Ct.  3S0.   See  gen- 


erally the  title  Statutes,  vol.  26,  p.  596  et  seq., 
and  see  Pave,  etc.,  vol.  22,  p.  507. 

Under  an  ordinance  requiring  a  street-railway 
company  to  "keep  the  surface  of  the  streets 
inside  tiie  rails,  and  for  two  feet  four  inches 
outside  thereof,  in  good  order  and  repair,"  "  pro- 
vided, however,  that  upon  the  paved  portion  of 
said  streets  the  materials  for  repaving  shall  be 
supplied  at  the  expense  of  the  city,"  where  the 
city  directed  the  company  to  "  raise  and  repair  " 
that  portion  of  the  pavement  which  was  within 
the  rails,  it  was  held  that  the  city  was  bound  to 
bear  the  expense  of  the  materials,  as  such  re- 
pairs amounted  to  repaving  within  the  meaning 
of  the  proviso.  Ft.  Wayne,  etc.,  R.  Co.  i».  De- 
troit, 34  Mich.  78.  See  also  Ft.  Wayne,  etc., 
St.  R.  Co.  V.  Detroit,  39  Mich.  543. 

7.  EMptng  "  in  Good  Order  "  and  "  Good  Repair 
—  Pittsburgh,  etc.,  Pass.  R.  Co.  v.  Birmingham, 
SI  Pa.  St.  41 :  Pittsburg,  etc..  Pass.  R.  Co.  v. 
Pittsburg,  80  Pa.  St.  72. 

8.  F«T^  and  Bspavivsr.  —  Oimbria  Iron  Co. 
V.  Union  Trust  Co.,  154  Ind.  392,  rehtorine  de- 
nied 154  Ind.  308;  Lansing  v.  Lansing  City 
Electric  R.  Co.,  109  Mich.  123;  West  Chester 
V,  West  Chester  St.  R.  Co.,  203  Pa.  St. 
201. 

Maoadamliinj  Kot  Pavlnff. —  Leake  v.  Phila- 
delphia, ISO  Pa.  St.  643.  But  see  Macadamize, 
vol.  10,  p.  603 ;  Pave,  etc.,  vol.  22.  p,  507. 

9.  District  of  Columlna  v.  Washington,  etc., 
R.  Co..  4  Mackey  (D.  C.)  ?i4.  See  also  Phila- 
delphia V.  Spring  Garden  Farmers'  Market  Co., 
161  Pa.  St.  522. 

10.  Ft.  Street,  etc.,  R.  Co.  v.  Schneider,  15 
Mich.  74.    See  Pavb,  etc.,  vol.  22,  p.  507. 
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Street  which  at  the  time  was  unpaved/  though  it  seems  to  be  the  better  rule 
that  the  duty  to  keep  a  portion  of  the  street  in  good  repair  will  require  the 
company,  where  such  portion  has  been  paved,  to  replace  such  paving  with  an 
improved  pavement  to  correspond  with  a  change  made  in  the  paving  of  the 
balance  of  the  street  by  the  municipality,'  and  a  fortiori  such  duty  will 
require  the  company  to  restore  any  pavement  which  may  be  put  down  by 
the  municipality.* 

"Condition"  u  Appiiod to Favlng.  —  The  duty  to  keep  a  certain  portion  of  the 
street  in  **  as  good  condition  "  as  the  municipality  keeps  the  bidance  of  the 
street  requires  the  company  in  the  first  instance  to  pave  such  portion  of 
the  sueel,  where  the  balance  is  paved  by  the  municipality.'* 

"  Beoonstraot "  ai  Applied  to  Paving. — The  duty  to  "reconstruct"  streets  upon 
which  tracks  are  laid  does  not  impose  upon  the  Street-railway  company  the 
duty,  after  constructing  the  street,  to  repave  it  in  case  the  character  of  the 
paving  is  subsequently  changed  by  the  city.'' 

Ghaiaour  ot  and  Hoooutty  for  FaTing.  —  Where  the  street-railway  company  Is 
under  obligation  Lo  pave  and  repave  the  street  when  necessary,  the  munici- 
pality is  to  be  the  judge  of  the  necessity  for  paving  and  repaving*  and  also 
of  the  character  of  paving  to  be  laid.'  An  obligation  to  repave  extends  to  a 
repaving  with  a  different  or  improved  paving,**  and  the  fact  that  only  a  par- 
ticular character  of  paving  was  in  use  at  the  time  of  the  grant  of  a  franchise 
which  imposed  upon  the  street-railway  company  the  duty  to  pave  and  repave 
the  street  does  not  limit  its  liability  to  paving  and  repaving  with  that 

N.  Y.  App.  Piv.  628 ;  Reading  v.  Union  Trac- 
tion Co.,  24  Pa.  Co.  Ct,  629 ;  McKeesport  v. 
McKeesport  Pass.  R.  Co.,  158  Fa.  St.  447-  But 
see  Baltimore  v.  Scharf,  54  Md.  499;  Dean  v. 
Paterson,  67  N.  J.  L.  199;  Philadelphia  v.  Hes- 
tonTille,  etc..  Pass.  R.  Co.,  177  Pa.  St.  371* 

BapaTing  Where  Paving  It  Tom  Up  for  Knniel- 
pallmproTements.  —  Reading  v.  Reading,  etc, 
St.  R.  Co.,  19  Pa.  Super.  Ct.  aoa. 

8.  State  V.  Jacksonville  St.  R.  Co.,  29  Fla. 
590;  Reading  v.  United  Traction  Co.,  202  Pa. 
St  S7I. 

4.  State  V.  Jacksonville,  etc.,  R.  Co.,  29  Fla. 
590  (stated  under  Repaib,  vol.  24,  p.  472,  note 
a). 

6.  Norristown  c  Norristown  Pass.  R.  Co.,  9 
Pa.  Co.  Ct.  98,  148  Pa.  St.  87,  stated  under  Re- 
construct —  Reconstruction,  vol.  24,  p.  71. 
See  also  Gilmore  v.  Utica,  121  N.  Y.  561,  where 
the  company's  obligation  to  "  restore  the  street 
or  highway  *  *  *  to  such  state  as  not  un- 
necessarily to,  have  impaired  its  usefulness " 
was  held  not  to  bind  it  to  conform  its  repairs 
to  the  absolute  directions  and  requirements  of 
the  municipality  whenever  the  municipality 
should  resolve  to  pave  or  repave  a  street. 

6.  Charaotn  and  Veoessltjr  of  Paving. —  Phila- 
delphia V.  Ridge  Ave.  Pass.  R.  Co.,  143  Pa.  St. 
444.  See  also  Detroit  v.  Ft.  Wayne,  etc.,  R. 
Co.,  90  Micb.  646. 

T.  District  of  Columbia  v.  Washington,  etc., 
R.  Co.,  4  Mackey  (D.  C.)  214;  Mechanicville  v. 
Stillwater,  etc.,  St.  R.  Co.,  67  N.  Y.  App.  Div. 
628,  offirming  35  Misc.  (N.  Y.)  513;  Columbus 
V.  Columbus  St.  R.  Co.,  45  Ohio  St.  98 ;  Phila- 
delphia V-  "^^^^.^  Ave.  Pass.  R.  Co.,  143  Pa-  St. 
444.  g^g  also  McKeesport  v.  McKeesport  Pass. 
R.  Co  <8  St.  447.  Compare  Atlanta  v. 
Gate  r-  ^ '  St.  Co.,  80  Ga.  276 ;  Binghamton  v. 
BinRh;'^  .  rte..R.Co..6.  Hun  (N.  Y.)  479. 
a   ^'^it"  «■  Thirteenth,  etc.,  St.  Pass. 
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1.  Repair—  United  States.  —  Chicago  v.  ShA- 
don,  9  Wall.  (U.  S.)  50. 

Connecticut.  —  Farmers'  L.  &  T.  Co.  V.  An- 
sonia,  61  Conn.  76,  19  Am.  Rep.  485. 

District  of  Columbia.  —  District  of  Columbia 
r.  Washington,  etc.,  R.  Co.,  i  Mackey  (D.  C) 
361,  4  Am.  &  Eng.  R.  Cas.  174. 

Florida.  —  State  V.  Jacksonville  St.  R.  Co.,  29 
Fia.  590. 

Indiana.  —  Western  Paving,  etc.,  Co.  v.  Citi- 
zens' St.  R.  Co.,  128  Ind.  525,  as  Am.  St  Rep. 
462. 

Maryland.  —  Baltimore  v.  Scharf,  54  Md.  499- 
Missouri.  —  Farrar  v.  St.  Louis,  80  Mo.  379: 

State  V.  Corrigan  Consol.  St.  R.  Co.,  85  Mo. 

^63.  55  Am.  Rep.  361  ;  Kansas  if.  Corrigan,  86 

Mo.  67. 

New  Jersey.  —  Dean  v.  Paterson,  67  N.  J.  L. 
199. 

New  York.  —  Binghamton  V,  Binghamton, 
etc.,  R.  Co.,  61  Hun  (N.  Y.)  479:  Matter  of 
Fulton  St.,  (Supm.  Ct.)  29  How.  Pr.  (N.  Y.) 
429. 

Pennsylvania.  —  Philadelphia  v.  Evans,  27  W. 
N.  C.  (Pa.)  240;  Norristown  v.  Norristown 
Pass.  R.  Co.,  148  Pa.  St.  87;  Leake  v.  Phila- 
delphia, 1 50  Pa.  St.  643 ;  Shamokin  v.  Sha- 
mokin  St.  R.  Co.,  178  Pa.  St.  128. 

Texas.  ■ —  Galveston  v.  Galveston  City  R.  Co., 
46  Tex.  435- 

Compare  Middlesnc  R.  Co.  v.  Wakefield,  103 
Mass.  361 ;  People  v.  Ft  Street,  etc.,  R.  Co.,  41 
Mich.  413.  See  generally  Refais,  vol.  24,  p. 
470. 

2.  Conway  v.  Rochester,  157  N.  Y.  33,  revers- 
ing 24  N.  Y.  App.  Div.  489  fto  "have  and  keep 
in  permanent  repair  ") ;  People  v.  Vtica  ak  W 
Y.  Apr.  Div.  356 :  Doyle  v.  New  Yorfc,  58  V  y* 
App.  Div.  588;  Philadelphia  v.  Tliirteer»*L  ' 
St  Pass.  R.  Co.,  169  Pa.  St.  369;  Rc^S^'^^'^" 
United  Traction  Co..  202  Pa,  St.  gyi,  ^^'ftj  ^' 
Mechanicville  v.  Stillwater,  etc.,  St  f(  JgO 
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character  of  paving,  but  it  may  be  required  to  pave  with  an  improved  kind.* 

stneta  ud  Portlou  Thereof  to  Be  Paved,  Bte.  —  The  question  what  streets  and 
portions  thereof  the  company  is  required  to  pave,  etc..  depends  upon  the 
construction  of  the  statutes  or  ordinances  imposing  the  duty.'  Where  the 
duty  is  to  repair,  pave,  or  otherwise  improve  the  street,  the  company  is  bound 
to  keep  in  repair,  pave,  etc.,  the  whole  street  from  curb  to  curb.*  Where  the 
provision  was  to  "  keep  the  surface  of  the  streets  inside  the  rails  and  for  two 
feet  four  inches  outside  thereof  "  in  repair,  it  was  held  that  the  company  was 
required  to  keep  in  repair  two  feet  four  inches  outside  of  each  outer  rail.* 

The  Datr  Bijpeir  w  Pave  *'  In  end  Abevt  the  Belle  "  has  been  held  to  include  the 
portion  of  the  surface  of  the  street  disturbed  in  the  construction  of  the  track,* 
and  in  applying  this  rule,  to  include  the  space  between  double  tracks*  and 
one  foot  outside  of  each  outer  rail.' 

The  Tann  "  Boodbsd,"  as  used  in  a  requirement  that  a  street  railway  shall  pave 
its  roadbed,  includes  the  foundation  on  which  its  tracks  rest.^ 

Chenge  of  Street  Grade.  —  Where  the  grant  of  a  street-railway  franchise  requires 
that  the  tracks  shall  conform  to  the  grade  of  the  street,  the  company  is  required, 
at  its  own  expense,  to  relay  its  tracks  to  conform  with  a  change  of  the 
grade.' 

3.  Release  and  Disoharge  of  Liability.  —  Where  the  duty  to  repair,  pave, 
repave,  or  otherwise  improve  streets  is  imposed  upon  a  street-railway  com- 
pany by  ordinances  of  a  municipality  granting  its  consent  to  the  use  of  the 
streets  for  street-railway  purposes,  the  municipality  may,  by  agreement  with 


1,  Fhiladdpbia  v.  Ridge  Ave.  Feee.  R.  Co., 
143  Pa.  St.  444- 

8.  Streete  to  Be  Pavad.—  Sute  v.  New  Or- 
leans Traction  Co.,  48  La.  Ann.  567 ;  State  v. 
Canal,  etc.,  St.  R.  Co.,  44  La.  Ann.  526;  Merri- 
mack River  Locks,  etc.,  v.  Lowell  Horse  R. 
Corp.,  109  Mass.  ait ;  Dearborn  v.  Detroit,  etc., 
R.  Co.,  (Mich.  1903)  90  N.  W.  Rep.  688;  Du- 
liith  V.  Dnluth  St.  R.  Co.,  60  Minn.  178)  St. 
Lows  P.  Missouri  R.  Co.,  87  Mo.  tst,  (Arming 
13  Mo.  App.  524;  Kent  v.  Bingbamton,  72  N. 
Y.  App.  Div.  623. 

Under  a  contract  by  a  city  with  a  company, 
giving  a  right  of  way,  that  the  company  shall 
keep  in  good  order  and  condition,  from  curb  to 
curb,  the  streets,  intersections,  bridges,  etc, 
though  which  its  tracks  pass,  it  cannot  be 
claimed  that  the  company  ta  under  obligation  to 
keep  in  such  condition  streets  on  which  its 
tracks  do  not  pass,  and  which  extend  alongside 
and  border  on  middle  or  neutral  grounds,  divid- 
ing them,  comprised  between  curbs  or  external 
lines,  and  which  do  not  form  part  of  thorough- 
fares on  which  vehicles  usually  move.  The  ob- 
ligation exists  only  as  to  streets  and  spots  on 
which  the  tracks  actually  pass.  State  v.  New 
Orleans  City,  etc.,  R.  Co.,  42  La.  Ann.  550. 

Proportionate  Xiabillty  of  Two  Companies  for 
Ftving  Where  Beadi  Croes. —  Philadelphia  v. 
Second,  etc.,  St.  Pass.  R.  Co.,  13  Pe-  Co.  Ct. 
580. 

S.  Thirteenth,  etc.,  St.  Pass.  R.  Co.  v.  Phila- 
delphia, 16  Phila.  (Pa.)  164,  40  Leg.  Int.  (Pa.) 
371,  13  W.  N.  C  (Pa.)  487:  Philadelphia,  etc.. 
R.  Co.  V.  Philadelphia,  2  W.  N.  C.  (Pa.)  639; 
Pittsbui^h,  etc..  Pass.  R.  Co.  v.  Birmingham,  51 
Pa.  St.  41 ;  Pittsburg,  etc.,  Pass.  R.  Co.  v.  Pitta- 
burg,  80  Pa.  St.  72 ;  Ridge  Ave.  Pass.  R.  Co.  v. 
Philadelphia,  124  Pa.  St.  219 ;  Campbell  v. 
Frankford,  etc.,  R.  Co..  139  Pe-  SL  532;  Fhila- 
ddpUa  V.  Ridffe  Ave.  Pass.  R.  C^o..  143  Pe-  St. 
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444;  Philadelphia  v.  Thirteenth,  etc.,  St  Past. 
R.  Co.,  169  Pa.  St.  269. 

to  Bepeir  Bridges  Croesed.  —  See  State 
V.  Canal,  etc.,  St.  R.  Co.,  44  La.  Ann.  $26. 

Where  a  franchise  to  construct  a  railway  over 
certain  streets,  highways,  and  bridges  required 
the  company  to  pave  and  keep  in  repair  a  cer- 
tain portion  of  tiie  "  streets,"  "  highways,"  and 
"  avenuee,"  it  was  h^  that  the  company  was 
under  no  obligation  to  relay  a  floor  of  oak 
planks  on  any  portion  of  a  bridge  over  which 
its  tracks  were  laid.  Cedar  Rapids  v.  Cedar 
Rapids,  etc.,  R.  Co.,  108  Iowa  40<6.  - 

4,  People  V.  Ft  Street,  etc.,  R.  Co.,  41  Mich. 
413. 

f.  **IB  Ud  Abont  the  Bells."  — New  York  v. 
Second  Ave.  R.  Co.,  loe  N.  Y.  572,  55  Am.  Rep. 
839 ;  McMahon  v.  Second  Ave.  R.  Co.,  75  N.  Y. 
231,  a0irming  tt  Hon  (N.  Y.)  347. 

6.  Speee  S^tween  Double  Traeks. —  New  York 
w.  Second  Ave.  R.  Co.,  loa  N.  Y.  572,  55  Am. 
Rep.  839,  afHrming  31  Hun  (N.  Y.)  241.  See 
also  St.  Louis  v.  St.  Louis  R.  Co.,  50  Mo.  94. 
But  compare  Robbtns  v.  Omnibus  R.  Co.,  32 
Cel.  473. 

7.  McMahon  v.  Second  Ave.  R.  Co.,  75  N. 
Y.  231. 

8.  Shreveport  v.  Shreveport  Belt  R.  Co.,  107 
La.  785.  And  see  generally  Roadbed  —  Road- 
way, vol.  24,  p.  988. 

9.  Change  of  ^ade.  —  Little  Rock  v.  Citizens' 
St.  R.  Co.,  ^  Ark.  28;  District  of  Columbian. 
Washingtonjbtc,  R.  Co.,  i  Mackey  (D.  C.)  361. 
4  Madcey  (D.  C.)  214;  Karat  v.  St.  Paul,  etc., 
R.  Co.,  32  Minn.  it8;  Ashland  St  R.  Co.  v. 
Ashland,  78  Wis.  271.  See  also  McHale  ». 
Easton,  etc..  Transit  Co.,  169  Pa.  St.  416;  Mc- 
Keesport  v.  McKeesport  Pass.  R.  Co.,  158  Pa. 
St.  447.  Compare  Galveston  City  R,  Co.  v. 
Nolan.  53  Tex.  139;  Galveston  v.  Galveston 
City  R.  Co..  46  Tex.  435- 
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the  company,  modify  or  change  the  liabilities  of  the  latter  in  this  respect.* 
If,  however,  a  mandatory  duty  in  this  regard  is  imposed  by  statute,  a  munici- 
ptility  has  no  power  to  release  the  company  from  the  performance  of  the  duty.* 
Sometimes  it  is  left  optional  with  the  muilicipality  whether  to  require  the 
street-railway  company  to  pave  or  improve  the  streets." 

4.  Enforcement  of  Liability  —  ImittoTemBnt  at  Ezpenie  of  Street-railway  Company.  — 
Where  a  street-railway  company  refuses  to  perform  its  obligation  to  repair, 
pave,  repave,  or  improve  the  street,  the  municipality  may  make  the  necessary 
repairs,  etc.,  and  recover  the  cost  from  the  company,.'  provided  such  coat  is 
reasonable;^  and  the  sum  expended  has  been  held  to  he  prima  facie  ihsX 
recoverable,  where  no  fra,ud  is  shown  and  no  facts  appear  to  impeach  the 
reasoaableness  of  the  account.* 

I&demni^Qg  Hanicipality  for  Becorery  on  Defonlt.  ■ —  Where  a  street-railway  com- 
pany defaults  in  its  obligation  to  the  municipality  to  keep  the  street  in  proper 
repair,  and  an  individual  injured  by  reason  of  such  nonrepair  recovers  against 
the  municipality,  the  company  is  liable  over  to  the  municipality  for  the 
amount  of  the  recovery.' 

Kandaau.  —  Mandamus  will  lie  to  compel  a  street-railway  company  to  per- 
form its  duty  in  regard  to  the  repair,  paving,  and  improvement  of  streets;* 


L.tiabUity  to  Pave,  eto.,  Xodifled  or  Keleaaed. 

—  West  Chicago  St.  R.  Co.  v.  Chicago,  178  HI- 
339;  Leake  v.  Philadelphia,  10  Pa.  Co.  Ct.  263; 
Philadelphia  v.  Evans,  139  Pa.  St.  483.  See 
also  State  v.  St  Charles  St.  R.  Co.,  44  La.  Ann. 
56a. 

BslSMS  of  Daty  to  Bepair  Ho  Belease  of  Duty 

toTaTO.— West  Chester  v.  West  Chester  St.  R. 
Co.,  ao3  Pa.  St.  aai. 
Consideration  tor  Holease  from  Liability.  — 

Western  Paving,  etc.,  Co.  v.  Citizens'  St.  R.Co., 
128  Ind.  525,  as  Am.  St.  Rep.  462. 

9.  Sbreveport  v.  Shrereport.Belt  R.  Co.,  104 
La.  260;  Wood  V.  Binghamton,  (Supm.  Ct. 
Spec  T.)  36  Misc.  (N.  Y.)  208.  See  also  Con- 
way V.  Rochester,  157  N.  Y.  33. 

8.  Gtlmore  v.  Utica,  121  N.  Y.  561,  reversing 
55  Hun  (N..  Y.)  514.  See  also  DavidgS  v.  Bing- 
hamton, 62  N.  Y.  App.  Dir.  525. 

4.  Enforcing  LiabiUty—  United  States.  — 
Washington,  etc.,  R.  Co.  v.  District  of  Colum- 
bia, 108  U.  S.  522. 

Conneeticttt.  —  New  Haven  v.  Fair  Haven, 
etc.,  R.  Co.,  38  Conn.  422,  g  Am.  Rep.  399. 

District  of  Columbia.  —  District  of  Columbia 
V.  Washington,  etc.,  R.  Co.,  i  Mackey  (D.  C.) 
361,  4  Mackey  (D.  C.)  214. 

Indiana.  —  Indianapolis,  etc.,  R.  Co.  v.  Law- 
renceburg.  34  Ind.  304. 

Nebraska.  —  Lincoln  St.  R.  Co.  v.  Lincoln,  61 
Neb.  109. 

New  York.  —  Brooklyn  v.  Brooklyn  City  R. 
Co.,  47  N.  Y.  475,  7  Am.  Rep.  469 ;  New  York 
V.  Second  Ave.  R.  Co.,  102  N.  Y.  572,  53  Am. 
Rep.  839;  Mechanicville  v.  Stillwater,  etc.,  St. 
R.  Co..  67  N.  Y.  App.  Div.  628,  afKrming  35  Misc. 
(N.  Y.)  S13.    See  also  Gilmore  v.  Utica,  121 

N.  y.  561- 

Ohio.  —  Columbus  v.  Columbus  St.  R.  Co  ii( 

Ohio  St.  98.  * 

Pennsylvania.  —  Philadelphia,  etc.,    Pa,  o 
Co.  V.  Philadelphia.   11  Pbila.  (Pa)      ^  !' 
Leg.  Int.  (Pa.)  264;  Ph/Jadelphfa  v.  Thi 
etc..  St.  R.  Co..  3  Pa.  Dist.  468,  a/l^^  .^^tl^i*' 
Pa.  St.  269;  Philadelphia  v.  Ridge  A^^^H  ]69 


R.  Co.,  143  Pa.  St.  444;  McKeespo, 


Keesport  Pass.  R.  Co.,  158  Pa.  St.  447;  Read- 
ing V.  United  Traction  Co.,  202  Pa.  St.  571. 

Texas.  —  Houston  City  St.  R.  Co.  v.  Storrie, 
(Tex.  Civ.  App.  1898)  44  S.  W.  Rep.  693- 

Wisconsin.  —  Ashland  St.  R.  Co.  v.  Ashland, 
78  Wis.  271. 

See  also  State  V.  St  Charles  St.  R.  Co.,  44 
La.  Ann.  562. 

That  Another  Company  Oocnpies  the  Same  Street 
Makes  Ko  Sifferenos ;  the  city  may  elect  to  sue 
one  company  for  all  and  drive  it  to  an  action 
against  tiie  other  for  contribution,  or  it  may 
sue  each  for  one-half.  Pfailadelptaia  v.  Second, 
etc.,  St.  Pass.  R.  Co.,  a  Pa.  Dist.  705. 

Dsmand  on  Gomwmy  to  Do  Work. —  Philadel- 
phia V.  Hestonville,  etc.,  Pass.  R.  Co.,  203  Pa. 
St.  38. 

Company  Estopped  as  to  Defects  in  Hotloe  by 
Standing  By.  —  Columbus  v.  Columbus  St.  R.  Co., 
45  Ohio  St.  98.  But  see  Western  Paving,  etc., 
Co.  V.  Citizens'  St.  R.  Co.,  128  Ind.  525,  25  Am. 
St.  Rep.  462,  holding  tbat  there  is  no  estoppel 
as  to  a  duty  not  assumed. 

Lien  for  Selrnhnrsement.  —  Provisional  Mu- 
nicipality V.  Northrup.  (C.  C.  A.)  66  Fed.  Rep. 
689 ;.  Philadelphia  v.  Philadelphia,  etc.,  R.  Co., 

2  Phila.  (Pa.)  37.  13  Leg.  Int.  (Pa.)  ao. 
Xaterlala  to  Be  Furnished  by  City  —  No  Reeor- 

ery  Where  Hons  Fnmiihed.  —  Norristown  v. 
Norristown  Pass.  R.  Co.,  148  Pa.  St.  87. 

6.  New  York  v.  Second  Ave.  R.  Co.,  102 
N.  Y.  572,  55  Am.  Rep.  839. 

6.  New  York  v.  Second  Ave,  R.  Co.,  los  N. 
Y.  572,  55  Am.  Rep.  839;  Reading  v.  United 
Traction  Co.,  202  Pa.  St,  571. 

7.  Indemnlf]ing  Hnniclpality.  —  Brooklyn  v. 
Brooklyn  City  R.  Co.,  47  N.  Y.  475,  7  Am. 
Rep.  4691  Carty  v.  London,  18  Ont,  122. 

A  Provbio^  for  TorfUton  of  the  FruoUs* 
for  failure  *°  ^**P  *  street  in  repair  does  not 
affect  ♦i.i'i  ^ia^i^ity  of  the  company  to  in- 
demnif,,"  he  Troy.  etc..  R.  Co., 

3  Lan7   t4.  "^"^  49  N.  Y.  657. 

g  — See  the  title  Mandamus,  vol. 

^tiAr^tvA  5«  ^ex  V.  Severn,  etc.,  R.  Co., 
2  B    ^>     J  Wayne,  etc., 
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but  this  writ  should  not  issue  when  it  appears  that  the  company,  by^reason  of 
its  financial  straits,  has  no  power  to  comply  therewith.^ 

Ivjanetioa.  —  Where  a  street-railway  company  refuses  to  perform  its  duty 
in  regard  to  the  repair,  paving,  or  improvement  of  the  street,  an  injunction 
restraining  the  operation  of  the  railway  until  such  duty  is  performed  may 
issue.* 

XndlotaMiit.  —  It  has  been  held  that  an  indictment  will  lie  against  a  street- 
railway  company  which  fails  to  perform  its  duty  with  regard  to  the  repair 
of  streets.* 

IX.  Sales,  Leases,  and  Govsolidatiok  — 1.  General  Frinciplei.  ^  It  has 

been  announced  as  a  general  rule  that  as  the  operation  of  a  street  railway  is  a. 
matter  of  public  interest,  a  street-railway  company  cannot  make  a  valid 
transfer,  by  way  of  either  absolute  conveyance,  mortgage,  or  lease,  of  its 
street-railway  franchise  or  of  its  railway  or  property  necessary  for  the  per- 
formance of  its  public  duties.^  In  other  cases,  hou'ever,  the  grant  of  a  street- 
railway  franchise,  entitling  the  grantee  to  enter  upon  and  occupy  streets  with 
the  railway  structure,  is  considered  to  be  a  typical  easement  in  property,  and 
a^  such  to  be  a  contract  right  capable  in  the  absence  of  express  restrictions  of 
bzing  sold,  conveyed,  assigned,  or  mortgaged. ° 

2.  Sales.  —  It  seems  that  in  the  absence  of  statutory  authority  one  street- 
railway  company  has  no  power  to  purchase  the  franchise  of  another  company,* 
and  in  at  lv>ast  one  jurisdiction  street-railw^  companies  are  expressly 
prohibited  by  statute  from  selling  their  roads.''  In  some  cases,  however, 
a  street-railway  franchise  has  been  regarded  as  property  which  may  be  trans- 
ferred in  the  absence  of  statutory  restrictions  like  other  property.*  Of  course 
the  legislature  may  confer  this  power  •  or  may  ratify  previous  unauthorized 
transfers.'*   And  power  to  purchase  street-railway  franchises  may  be  con- 


R.  Co.,  go  Mich.  646 ;  State  v.  Paterson,  etc., 
R.  Co.,  43  N.  J.  L.  505 ;  Oshkosh  v.  Milwaukee, 
etc.,  R.  Co.,  74  Wis.  534,  17  Am.  St.  Rep. 
175- 

in  Louisiana  it  was  formerly  held  that  man- 
damus would  not  lie  to  compel  a  corporation 
to  repair,  etc.,  the  defects  and  bad  condition 
of  a  street,  which  obligation  it  had  assumed 
by  accepting  its  franchise.  State  v.  New 
(>rleans,  etc.,  R.  Co.,  37  La.  Ann.  589.  But 
by  Act  La.  No.  133  of  1888  mandamus  was 
provided  as  a  special  statutory  remedy  appli- 
cable to  the  enforcement  of  suph  obligations 
as  arise  from  a  contract  between  the  city  and  a 
street-railway  coiporatton.  State  v.  Canal,  etc., 
St.  R.  Co.,  44  ^  Ann.  526;  State  New 
Orleans  City,  etc.,  R.  Co.,  43  La.  Ann.  550; 
State  V,  New  Orleans,  etc.  R.  Co.,  44  La. 
Ann.  1026. 

1.  Benton  Harbor  v.  St.  Joseph,  etc.,  St.  R. 
Co.,  102  Mich.  386,  47  Am.  St.  Fep.  553. 

8.  Atty.-Gen.  v.  Toronto  St.  R.  Co.,  15 
Grant  Ch.  (U.  C.)  187,  i4  Grant  Ch.  (U.  C.) 
673.  See  also  At^.-Gen.  v.  Ketly,  22  Grant 
Qi.  (U.  C.)  458,  holding  that  after  compliance 
with  a  decree  in  an  injunction  suit,  a  new 
information  must  be  filed  for  relief  against  sub- 
sequent  neglect  to  repair.  Compart  Loyal- 
sock  Tp.  V.  MontodrsTille  Pass.  R.  Co.,  7  Pa. 
Dist.  291. 

S.  Indictablt  m  NnlBanoe.  —  Memphis,  etc., 
R.  Co.  V.  State,  87  Tenn.  746. 

Vadw  OrdiauM  Hai&ag  Sefkolt  KiidsnBaQor. 
—  St.  Lonii  V.  Missouri  R.  Co.,  87  Mo.  151. 

i.  BxK^n  v.  Sonienrine  Horse  R.  Co., 
145  M«ss,  64;  Richardwi)  p.  9ible^,  u  Allen 
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(Mass.)  65,  87  Am.  Dec.  700.  See  also  the 
title  Corporations  (Private),  vol.  7.  P-  7S0- 

B.  Louisville  Trust  Co.  v.  Cincinnati,  (C. 
C.  A.)  76  Fed.  Rep.  296;  Knoxville  p.  Africa, 
(C.  C.  A.)  77  Fed.  Rep.  501.  See  also  Detroit 
Citizens'  St.  R,  Co.  v.  Detroit  (C  C.  A.)  64 
Fed.  Rep.  628. 

6.  Braslin  v.  Somerville  Horse  R.  Co.,  145 
Mass.  64.  See  the  title  Cobpokations 
(Private),  vol.  7,  p.  751. 

7.  Clemens  Electrical  Mfg.  Co.  v.  Walton, 
173  Mass.  286  (Pub.  Stat.  Mass.  1882,  c.  113, 
S  56,  Rev.  Laws  Mass.  1902,  c.  112,  I  85). 

8.  See  the  cases  cited  in  note  5,  supra, 
and  see  Watson  v.  Fairmont,  etc.,  R.  Co., 
49  W.  Va.  528. 

GorperatloB  Fanbaw  TrmuUM.  —  People 
V.  Stanford,  77  Cal.  360.  See  also  the  title 
Corporations  (Private),  vol.  7,  p.  729. 

The  Power  of  a  Strest-railway  Company  to  As* 
sign  a  Part  of  Its  Franchise  is  one  which  con- 
cerns the  public  alone.  Oakland  R.  Co.  v. 
Oakland,  etc.,  R.  Co.,  45  Cal.  365,  13  Am. 
Rep.  181. 

9.  Potwin  Place  v.  Topeka  R.  Co.,  51  Kan. 
609,  37  Am.  St.  Rep.  312;  Grosse  Pointe  Tp. 
V.  Detroit,  etc.,  R.  Co.,  (Mich.  1902)  90  N.  W. 
Rep.  42 ;  Bridgeton  v.  Bridgeton,  etc..  Traction 
Co.,  62  N.  J.  L.  592 ;  BrinkerhofI  v,  Newark, 
etc.,  Traction  Co.,  66  N.  J.  L.  478;  Wright  v. 
Milwaukee  Electric  R.,  etc.,  Co.,  95  Wis.  29, 
60  Am.  St.  Rep.  74.  See  also  Western  Pav- 
ing, etc,  Co.  r.  Citizens'  St.  R.  Co.,  128  Ind. 
52S>  2S  Am.  St.  Rep.  462. 

10.  LouiBville  Trust  Co.  v.  Cincinnati.  (C.  C. 
A.)  76  Fed,  Rep.  296' 
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ferred  by  the  legislature,  subject  to  such  coaditions  and  limitations  as  i/^may 
see  fit  to  impose.^  \ 

MntgagM.  —  It  has  been  held  that  in  the  absence  of  express  statutofy 
authority  a  street-railway  company  has' no  authority  to  mortgage  its  railway 
and  franchise,'  though  in  other  cases  the  grant  of  a  street-railway  franchise 
was  held  to  be  property  which  could  be  mortgaged  and  which  would  pass  to 
a  purchaser  under  a  foreclosure  of  the  mortgage,'  The  power  to  mortgage 
the  street  railway  and  franchise  may  be,  of  course,  and  generally  is,  conferred 
by  the  legislature,* 

BSghu  and  LtkUUtiH  of  ForHkuen.  —  The  purchaser  of  a  street-railway  franchise 
takes  it  burdened, with  all  the  conditions  of  the  grant  of  the  original  franchise,* 


1.  Louisville  Trust  Co.  V.  Cincinnati,  73  Fed. 
Rep,  716. 

2.  Kortgagw.  —  Richardson  v.  Sibley,  11 
Allen  (Mass.)  65,  87  Am.  Dec.  700.  And 
see  generally  the  title  Railroad  Securities, 
vol.  23,  p.  797. 

3.  New  Orleans,  etc.,  R.  Co.  v.  Delamore,  114 
U.  S.  501  ;  Louisville  Trust  Co.  v.  Cincinnati, 
(C.  C.  A.)  76  Fed.  Rep.  296;  Knoxvtlle  v. 
Africa,  (C.  C.  A.)  77  Fed.  Rep.  501. 

4.  United  Stales.  —  Manhattan  Trust  Co.  o. 
Sioux  aty  Cable  R.  Co.,  76  Fed.  Rep.  658; 
Louisville  Trust  Co.  v.  Cincinnati  Inclined 
Plane  R.  Co.,  78  Fed.  Rep.  3071  Old  Colony 
Trust  Co.  V.  Dubuque  Light,  etc,  Co^  89  Fed. 
Rep.  794. 

Illinois.  —  Wells  v.  Northern  Trust  Co.,  195 
III.  288,  affirming  90  111.  App.  460. 

/OTwa.  —  Fidelity  L.  &  T.  Co.  v.  Douglas, 
104  Iowa  532. 

Nebraska.  —  Lincoln  St.  R.  Co.  v,  Lincoln, 
61  Neb.  109. 

New  York.  —  People  v.  O'Brien,  in  N,  Y.  i, 
7  Am.  Sl  Rep.  684. 

See  also  the  title  Railroad  Securities,  vol. 
33.  P>  797- 

TbraalMan  of  Mortgagt.  —  New  York  Se> 
curity,  etc.,  Co.  v.  Lincoln  St  R.  Co.,  77  Fed. 
Rep.  525. 

Powan  «(  iMstvart  in  Operating  Railway.  — 

Morley  v.  Saginaw  Circuit  Judge,  117  Mich. 

246. 

Prioritiat.  —  Illinois  Trust,  etc..  Bank  v. 
Doud,  (C.  C.  A.)  105  Fed.  Rep.  133;  Mary- 
land Steel  Co.  V.  Gettysburg  Electric  R.  Co., 
99  Fed.  Rep.  150  (indebtedness  for  rd}uilding 
power  house  destroyed  by  fire)  ;  Guaranty  Trust 
Co.  V.  Galveston  City  R.  Co.,  (C.  C.  A.)  107 
Fed.  Rep.  311;  Cambria  Iron  Co.  v.  Union 
Trust  Co.,  154  Ind.  391;  McComack  v.  Salem 
Consol.  St.  R.  Co.,  34  Oregon  543 ;  Houston 
City  St.  R.  Co.  V.  Storrie,  (Tex.  Civ.  App. 
1898)  44  S.  W.  Rep.  693.  And  see  generally 
the  titles  Mortgages,  voL  30,  p.  1047  et  seq.; 
Railroad  Securities,  vol.  33,  p.  809  et  seq. 

Priority  Between  Mortgage  Indebtedness  and 
Special  Assessments.  —  Lincoln  St.  R.  Co.  v. 
Lincoln,  61  Neb.  109  (Comp.  Stat.  Neb.  1887, 
c.  13a,  S  77;  Comp,  Stat.  Neb.  1899,  fi  1244). 

An  Indebtedness  for  Motive  Power  Pending 
Receivership  has  priority  over  a  mortgage 
indebtedness.  Manhattan  Trust  Co.  v.  Sioux 
City  Cable  R.  Co.,  76  Fed.  Rep.  658. 

An  Indebtedness  for  Operating  Expenses 
incurred  prior  to  receivership  has  been  held  to 
be  entitled  to  preference  over  a  mortgage* 
Coaraatjr  TrM»t  Co,     GalrestoB  City  R,  Co., 


(C.  C.  A.)  107  Fed.  Rep.  311.  Compare  Mer- 
cantile Trust  Co.  V.  Kings  County  EI.  R.  Co., 
40  N.  Y.  App.  Div.  141. 

In  Central  Trust  Co.  v.  Clark,  (C.  C.  A.) 
81  Fed.  Rep.  269,  preference  over  a  mortgage 
was  given  to  a  claim  for  machinery  furnished 
for  motive  power  within  six  months  of  the  ap- 
pointment of  the  receiver.  See  also  New  York 
Guaranty,  etc,  Co.  v.  Taconia  R.,  etc,  Co.,  (C. 
C.  A.)  83  Fed.  Rep.  365. 

A  claim  for  money  loaned  prior  to  a  receiver- 
ship to  pay  interest  on  mortgage  bonds  has  no 
priority  over  the  mortgage ;  but  a  claim  for 
money  loaned  to  enable  the  railway  to  be 
operated  and  avoid  a  forfeiture  of  the  franchise 
should  have  priority.  Illinois  Trust,  etc. 
Bank  Co.  p.  Ottnmwa  Electric  R.  Co.,  89  Fed. 
Rep.  235. 

A  Claim  for  Damages  arising  out  of  the 
operation  of  the  road  prior  to  the  appointment 
of  the  receiver  has  no  priority  over  the  mort- 
gage. Front  St.  Cable  R.  Co.  v.  Drake,  84  Fed. 
Rep.  247 ;  Fidelity  L  &  T.  Co,  v.  Douglass,  104 
Iowa  532  (construing  Code  Iowa  1873,  }  1309, 
Annot.  Code  Iowa  1897,  i  2075). 

Prwjatlj  COTered  by  Kortgage.  —  See  Cali- 
fornia Title  Ins.,  etc.,  Co.  v.  Pauty,  iii  CaL 
123  ("  property  *  *  •  for  use  or  adapted 
to  use"  on  or  about  the  railway);  Hinchman 
V.  Point  Defiance  R.  Co.,  14  Wash.  349  (rolling 
stock  purchased  by  lessee). 

Machinery  for  generating  power,  subsequently 
placed  in  the  power  house,  is  covered  by  a 
mortgage  on  the  road  and  plant.  Phcenix  Iron- 
Works  Co.  V.  New  York  Security  Trust,  etc., 
Co.,  (C.  C.  A.)  83  Fed.  Rep.  757.  See  also 
Guaranty  Trust  Co.  v.  Galveston  City  R.  Co., 
107  Fed.  Rep,  311. 

An  Extension  subsequently  constructed  is  also 
covered  by  the  mortgage.  Front  St.  Cable  R. 
Co.  V.  Drake,  84  Fed.  Rep.  257.  See  also 
Hinchman  v.  Point  Defiance  R.  Co.,  14  Wash. 
349- 

0.  Tonliaaar  Takaa  Com  Onara  —  United 
States.  —  Louisville  Trust  Co.  v.  Cincinnati. 

(C.  C.  A.)  76  Fed.  Rep,  396.  See  also  Cress  v. 
Lebanon,  98  Fed.  Rep.  549. 

Kansas.  —  Potwin  Place  v.  Topeka  R.  Co.,  51 
Kan.  609,  37  Am.  St.  Rep.  312. 

Michigan.  —  Grosse  Pointe  Tp.  v.  Detroit, 
etc.,  R,  Co.,  (Mich.  1902)  90  N.  W.  Rep.  42. 

New  Jersey.  —  Bridgeton  v.  Bridgeton,  etc.. 
Traction  Co.,  62  N.  J.  L.  592. 
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such  as  conditions  requiring  the  payment  of  a  license  fee  for  each  car  operated.^ 
a  stated  car  service  for  tlie  accommodation  of  the  public,*  or  the  lighting  of 
streets,'  or  provisions  limiting  the  duration  of  the  franchise.*  Personal  obli- 
gations on  the  part  of  the  street-railway  company  conveying  its  railway  and 
franchise  are  not  necessarily  binding  upon  Its  grantee,  though  the  latter  may 
in  its  purchase  assume  such  obligations  so  as  to  render  them  enforceable 
against  it.*  The  purchaser  of  a  street  railway  and  franchise  acquires  all  the 
rights  of  its  grantor,  such  as  a  right  to  extend  the  railway.* 

3.  Leases.  —  Authority  to  make  or  take  leases  is  frequently  conferred  upon 
street-railway  companies,  either  by  charter  or  by  general  laws;  and  leases 
entered  into  without  express  authority  have  received  legislative  ratification.' 
Power  given  to  one  street  railway  to  lease  the  road  of  another  company 
impliedly  confers  on  the  latter  power  to  make  the  lease.* 

Bl(^  and  lAaMlltiw  of  Iw.  —  The  lessee  of  a  street  railway  and  franchise  is 
under  the  same  obligations  with  regard  to  the  operation  of  the  railway  as 
were  imposed  upon  its  lessor  in  the  grant  of  the  franchise.*  On  the  other 
hand,  the  lessee  acquires  all  the  rights  of  the  lessor.'® 

liauii^of  Lfluor.  —  In  Massachusetts  it  has  been  held  that  where  the  grantee 
of  a  street-railway  franchise  leases  its  railway  under  statutory  authority,  the 
lessor  still  remains,  in  the  absence  of  statutory  exemption,  liable  for  injuries 
arising  to  third  persons  through  the  operation  of  the  railway  by  the  lessee.*' 
In  Pennsylvania,  however,  it  has  been  held  that  the  lessor  is  not  liable  for 
injuries  caused  by  the  negligence  of  the  lessee  in  the  operation  of  the  railway, 
since  the  statutory  authority  to  lease  must  be  construed  as  a  grant  with  all 
the  ordinary  attributes  of  such  authority  between  lessor  and  lessee,  unless 
the  statute  makes  a  reservation  of  continuing  liability  in  the  lessor.**  The 
grantee  of  a  street-railway  franchise  cannot,  by  a  lease  of  its  railway,  escape 
liabilities  imposed  upon  it  in  the  grant  of  the  franchise.'* 

4.  Consolidation.  —  The  subject  of  the  consolidation  of  corporations  has 
been  fully  discussed  under  another  title  in  this  work.** 

dined  Plane  R.  Co.,  ii  Ohio  Dec.  (Reprint)  Omttrution  Of  LetM.  —  Atlantic  Ave.  R.  Co. 
893.  30  Cine.  L.  Bui.  331.  v.  Johnson,  134  N.  Y.  375,  aSirming  57  Hun 

Compare  Bonbam  v.  Citizens'  St.  R.  Co.,  158      (N.  Y.)  591. 
led.  106  (limitation  as  to  speed);  Stafford  v.        8.  HunttingV.  Hartford  St.  R.  Co.,  73  Conn. 
Chippewa  Valley  Electric  R.  Co.,  110  Wis.  331.      179;  Pinkerton  v,  Pennsylvania  Traction  Co.^ 

1.  Louisville  Trust  Co.  f.  Cincinnati,  73  Fed.     193  Pa.  St.  329. 
Rep.  716.  9.  LaiSM'B  Bights  and  Liabilities. —  Chicago  v. 

%  Fotwin  Place  v.  Topeka  R.  Co.,  51  Kan.     Evans,  24  111.  52;  Bridgeton  v.  Bridgeton,  etc., 
609,  37  Am.  St.  Rq>.  313;  Grosae  Pointe  Tp.  v.     Traction  Co.,  62  N.  J.  L.  592. 
Detroit,  etc.,  R.  Co.,  (Mich,  igoa)  90  N.  W.        In  JV«nf  Jersey  it  has  been  held,  however,  that 
Rep.  42.  where  an  ordinance  giving  the  consent  of  the 

S.  Grosse  Pointe  Tp.  v.  Detroit,  etc.,  R.  Co.,  municipality  to  the  use  of  its  street  for  atreet- 
(Mich.  1902)  90  N.  W.  Rep.  42.  railway  purposes  requires  the  grantee  of  the 

4.  Louisville  Trust  Co.  v.  Cincinnati  Indtned  privilqce  to  pay  an  annual  fee  for  each  car 
Plane  R.  Co.,  78  Fed.  Rep.  307.  operated,  a  leasee  of  the  railway  ts  under  no 

5.  Wallace  v.  Ann  Aii)or,  etc.  Electric  R.  obligation  to  pay  such  fee.  Cape  May  v.  Cape 
Co.,  i2t  Mich.  588.  May  Transp.  Co.,  64  N.  J.  U  80. 

6.  BrinkerhofF  v.  Newark,  etc..  Traction  Co.,  10.  Wilkesbarre  v.  Coalville  Pass.  R.  Co.,  8 
66  N.  J.  L.  478.  Kulp  (Pa.)  298  (right  to  construct  switches  and 

7.  Xeasea.  —  Dickinson  v.  Consolidated  Trac-  turnouts)  ;  Reeves  v.  Philadelphia  Traction  Co., 
tion  Co.,  114  Fed.  Rep.  232;  Huntting  V.  Hart-  152  Pa.  St.  153;  Rafferty  v.  Central  Traction 
ford  St.  R.  Co.,  73  Conn.  179 ;  Chicago  V.  Evans,      Co.,  29  W.  N.  C.  (Pa.)  542. 

24  111.  52;  Braslin  v.  Somerville  Horse  R.  Co.,  11.  Lmiot  BtUl  liable. —  Quested  c  Newbury- 
145  Mass.  64;  Quested  v.  Newburyport,  etc,  port,  etc..  Horse  R.  Co.,  127  Mass.  204;  Braslin 
Horse  R.  Co.,  127  Mass.  204;  Philadelphia,  etc.,  v.  Somerville  Horse  R.  Co.,  145  Mass.  64  (in- 
Tumpike  Co.  v.  Philadelphia,  etc.,  R.  Co.,  5  jury  to  passenger  carried  fay  lessee). 
Pa.  Dist,  30s;  O'Neill  v.  Hestonville,  etc.,  Pass.  18.  Contra.— Pinkerton  v.  Pennsylvania  Trac- 
R.  Co.,  9  Pa.  Dist.  2.  tion  Co.,  193  Pa.  St.  229. 

Naeewity  for  Consflnt  of  Stoekholder.  —  Dickin-  18.  Ft.  Worth  St.  R.  Co.  v.  Allen,  (Tex.  Civ. 
son  V.  Consolidated  Traction  Co.,  114  Fed.  Rep.  App.  1897)  39  5.  W.  Rep.  125  (liability  to  re- 
332;  Wonnser  v'.  Metropolitan  St.  R.  Co.,  73     pair  street). 

N.  Y.  .^p,  D}t.  02$.  tiffing  37  MiK.  (N.  Y.)  14.  ConsDiidatdon.  —  See  the  title  Consolida- 
(18,  TIOH  Of  CORPORATtONS,  vol.  6,  p.  800.   See  alag 

47  Volvmfi  KKVU, 


Digitized  by 


Google 


lUgoUtlOB  ud  Ooptrol. 


STREET  RATLWA  YS, 


Vneantlou  is  OpmtlOB. 


X.  Aeguxatiov  AHD  Conibol  —  1.  IiL  General.  —  It  is  a  well-recognized  rule 
that  municipalities,  under  their  general  police  power  or  inherent  control  over 
the  manner  in  which  the  public  streets  snail  be  used,  may  regulate  the  opera- 
tion of  street  railways  within  their  limits,*  whether  the  franchise  is  owned  by 
an  individual  or  by  a  corporation.*  And  a  municipality  cannot  by  contract 
abrogate  or  restrict  this  right.'  The  right  to  regulate  the  operation  of  street 
railways  is  subject  to  the  limitation  that  the  regulation  must  not  be  so  unrea- 
sonable as  to  destroy  the  property  or  franchise  of  the  street-railway  company,"* 
and  if  a  grant  of  special  powers  and  privileges  accompanies  the  grant  of  the 
street-railway  franchise,  coupled  with  limitations  upon  the  right  of  municipal 
interference,  the  municipality  cannot,  by  any  regulation  of  its  own,  abridge 
the  privilege  thus  conferred  or  infringe  upon  the  limitations  thus  prescribed." 

2.  Frecantions  in  Operation  of  Cars — a.  In  General.  —  Municipalities 
have  the  right,  in  the  exercise  of  their  police  power,  to  impose,  for  the  pro- 
tection of  the  public,  reasonable  regulations  with  regard  to  the  operation  of 
street  cars,*  such  as  regulations  requiring  the  stoppage  of  cars  upon  the 


the  following  cases  involving  particularly  the 
consolidation  of  street  railways. 

Pover  to  CgosoUdate.  —  Market  St.  R.  Co.  v. 
Hellman,  109  Cal.  571 ;  Trust  Co.  v.  State,  log 
Go.  736;  /»  re  Trenton  St.  R.  Co.,  (N.  J.  1900) 
47  Atl.  Rep-  8ig;  Bohmer  v.  HaSen,  161  N.  Y. 
390,  aMrming  35  N.  Y.  App.  Diy.  381 ;  Matter 
of  Washington  St.,  etc.,  R.  Co.,  52  Hun  (N.  Y.) 
311,  affirmed  115  N.  Y.  442;  Hestonville,  etc.. 
Pass.  R.  Co.  V.  Philadelphia,  89  Pa.  St.  210; 
Gyger  v.  Philadelphia  City  Pass.  R.  Co.,  136 
Pa.  St.  96 ;  Philadelphia  v.  Thirteenth,  etc.,  St. 
Pass.  R.  Co.,  169  Pa.  St.  269- 

Street  railways  are  not  within  the  provisions 
of  Const.  Pa.,  art.  17,  9  4,  prohibiting  the  con- 
solidation of  parallel  or  competing  railroads, 
since  they  are  not  competing  within  the  sense  of 
the  prohibition.  Gyger  v.  Philadelphia  City 
Pass.  R.  Co.,  136  Pa.  St.  96. 

Bight  ot  Oonwntion  Formed  br  CoasoUdatlon. 
—  Africa  v.  Knoxville,  70  Fed.  Rep.  729;  Wil- 
bur V.  Trenton  Pass.  R.  Co.,  57  N.  J.  L.  212; 
Consolidated  Traction  Co.  v.  Elizabeth,  58  N. 
J.  L.  619;  In  re  Trenton  St.  R.  Co.,  (N.  J. 
1900)  47  Atl.  Rep.  819;  Bohmer  r.  Haffen,  161 
N.  Y.  390,  affirming  35  N.  Y.  App.  Div.  381 ; 
Adee  v.  Nassau  Electric  R.  Co.,  6$  N.  Y.  App. 
Liiv.  529. 

Ll&bilit^  for  Obligfttlons  of  Constitnent  Com- 
ptaiM.  —  Capital  Traction  Co.  t>.  OfTutt,  17  App. 
Cas.  (D.  C.)  292;  Lincoln  St.  R.  Co.  v.  Lin- 
coln, 61  Neb.  109;  Kent  v.  Binghamton,  61  N. 
Y.  App.  Div.  323 ;  Philadelphia  v.  Ridge  Ave. 
Pass.  R.  Co.,  143  Pa.  St.  444  (obligation  to  re- 
pair street). 

1.  Control  —  United  States.  —  Allerton  v.  Chi- 
cago, 9  Bias.  (U.  S.)  552;  Baltimore  v.  Balti- 
more Trust,  etc.,  Co.,  t66  U.  S.  673. 

Califomia.  —  San  Josi  v.  San  Josi,  etc.,  R. 
Co.,  53  Cal.  475- 

lowa.  —  Dioton  v.  Clinton,  etc..  Horse  R.  Co., 
37  Iowa  61. 

Kansas.  —  Wyandotte  v.  Corrigan,  35  Kan.  21. 

Michigan.  —  Detroit  v.  Ft.  Wayne,  etc.,  R. 
Co.,  90  Mich.  646. 

Missouri.  —  Springfield  R.  Co.  v.  Springfield, 
85  Mo.  674 ;  St.  Louis,  etc.,  R.  Co.  v.  Kirlnvood, 
159  Mo.  239. 

Nnu  Jersey.  —  North  Hudson  County  R.  Co. 
».  Hoboken,  41  N.  J.  L.  71  ;  Trenton  Horse  R. 
Co>  V,  Trenton,  $3  K.  J.  L,  132;  Consolidated 


Traction  Co.  v.  Elizabeth,  58  N.  J.  L.  619; 
Consolidated  Traction  Co.  v.  East  Orange  Tp., 
63  N.  J.  L.  669,  affirming  6i  N.  J.  L.  202. 

New  York.  —  Broadway,  etc.,  R.  Co.  v.  New 
York,  49  Hun  (N.  Y.)  126. 

Ohio.  —  Toledo  Consol.  St.  R.  Co.  v.  Toledo 
Electric  St.  R.  Co.,  3  Ohio  Cir.  Dec.  493.  6 
Ohio  Cir.  Ct.  362. 

Pennsylvania.  —  West  Philadelphia  Pass.  R. 
Co.  V.  Philadelphia,  10  Phila.  (Pa.)  70,  30  Leg. 
Int.  (Pa.)  256;  Frankford,  etc.,  R.  Co.  v.  Phila-, 
delphia,  58  Pa.  St.  119,  98  Am.  Dec.  242. 

Texas.  —  Gulf  Gty  St.  R.  Co.  V.  Galveston 
City  R.  Co.,  65  Tex.  502- 

P'trgima.  — Norfolk  R.,  etc.,  Co.  v.  Corletto, 
100  Va.  355. 

2.  Trenton  Horse  R.  Co.  v.  Trenton,  53  N.  J. 
L.  132;  Frankford,  etc.,  R.  Co.  v.  Philadelphia, 
58  Pa.  St.  119,  98  Am.  Dec.  242. 

3.  Macon  Consol.  St.  R.  Co.  v.  Macon,  iia 
Ga.  782 ;  Brooklyn  v.  Nassau  Electric  R.  Co., 
20  N.  Y.  App.  Div.  31. 

4.  Citizens'  St.  R.  Co.  v.  Memphis,  53  Fed. 
Rep.  715;  Springfield  R.  Co.  v.  Springfield,  8s 
Mo.  674;  Trenton  Horse  R.  Co.  v.  Trenton,  53 
N.  J.  L.  132 ;  New  York  v.  Dry  Dock,  etc.,  R. 
Co.,  133  N,  Y.  104,  reversing  (C.  PI.  Gen.  T.) 
IS  N.  Y.  Supp.  297;  West  Philadelphia  Pass. 
R.  Co.  V.  Philadelphia,  10  Phila.  (Pa.)  70,  30 
Leg.  Int.  (Pa.)  256.  Compare  Lake  Roland  EI. 
R.  Co.  V.  Baltimore,  77  Md.  352,  54  Am.  &  Eng.' 
R.  Cas.  II. 

Smoking  in  Cars.  —  A  municipal  ordinance 
prohibiting  smoking  in  street  cars  has  been  sus- 
tained as  a  valid  police  regulation.  State  v. 
Heidenhain,  42  La.  Ann.  483,  43  Am.  &  Eng.  R. 
Cas.  287. 

CtnupelUiig  Ttm  Transportation  of  PoUoamm 

cannot  be  sustained  as  a  valid  exercise  of  the 
police  power,  but  is  invalid  in  that  it  deprives 
the  railway  companies  of  their  property  without 
due  process  of  law  and  without  compensation. 
Wilson  V.  United  Traction  Co.,  N.  Y.  App. 
Div.  233. 

B.  Trenton  Horse  R.  Co.  v.  Trenton,  53  N.J, 
L.  132;  Brooklyn  City  R.  Co.  v.  Furey,  (Supm. 
a.  Spec.  T.)  4  Abb.  Pr.  N.  S.  (N.  Y.)  364. 

6.  Sesnlativsr  Operation  of  Cars.  —  Lamb  v. 
St.  Louis  Cable,  etc.,  R.  Co.,  33  Mo.  App.  489 ; 
Cape  ^ay,  etc,  R.  Co.  v.  Cape  May,  59  N.  J. 
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appearance  of  danger  to  persons  on  the  street,*  before  crossing  the  tracks  of 
steam  railroads*  and  before  crossing  intersecting  streets,'  the  ringing  of  bells 
at  street  crossings,*  and  the  carrying  of  lights  at  night ;  *  regulations  prescrib- 
ing the  side  of  intersecting  streets  upon  which  the  cars  shall  stop  to  take  on 
and  let  o£f  passengers;*  and  regulations  prescribing  the  minimum  distance 
within  which  cars  going  in  the  same  direction  may  approach  each  other.'' 

b.  Fenders  on  Cars.  — A  municipal  ordinance  requiring  fenders  on  street 
cars  for  the  protection  of  the  ordinary  traveler  on  the  street  has  been  held  to 
be  a  valid  and  proper  police  regulation.** 

c.  Screens  or  Vestibules  on  Cars.  —  Statutes  requiring  street-railway 
companies  to  construct  screens  upon  the  front  of  their  cars  to  protect  the 
motorman,  gripman,  or  engineer  from  the  inclemency  of  the  weather  during 
the  winter  months,  have  been  sustained  as  valid  police  regulations.* 

d.  Number  of  Operators  on  Cars.  -:-  Municipal  ordinances  requiring 
two  employees  or  operators  on  each  car  have  been  sustained  as  valid  police 
regulations,**  but  in  the  absence  of  such  a  requirement,  a  street  railway  is  not 
necessarily  required  to  have  both  a  conductor  and  a  driver  on  its  cars,**  and 
in  some  cases  the  power  of  municipalities  to  require  both  a  conductor  and  a 
driver  on  horse  cars  has  been  denied.** 

e.  Rate  of  Speed.  —  Regulations  prohibiting  the  running  of  street  cars 
faster  than  a  certain  speed  have  univer^ly  been  sustained  as  valid  under  the 
police  power,**  and  a  fortiori  a  street-railway  company  is  bound  by  provisions 
in  the  grant  or  consent  of  the  municipality  to  the  use  of  its  streets  limiting 


1,  Murphy  V.  Lindell  R.  Co..  153  Mo.  252; 
J.  F.  Conrad  Grocer  Co.  v.  St.  I.ouis,  etc..  R. 
Co.,  89  Ho.  App.  391 ;  Fath  v.  Tower  Grove, 
etc.,  R.  Co.,  105  Mo.  537.  See  also  McCarthy 
V.  Cass  Ave.,  etc.,  R.  Co.,  92  Mo.  536;  Liddy  v. 
St.  Louis  R.  Co.,  40  Mo.  506 ;  Lamb  v.  St.  Louis 
Cable,  etc.,  R.  Co.,  33  Mo.  App.  489. 

Bagnlatioa  Applicable  to  Hone  Cars  Only,  Not 
to  Cable  Cars.  —  Glenville  v.  St.  Louis  R.  Co., 
51  Mo,  App.  629.  See,  however,  Lamb  v.  St. 
Lonis  Cable,  etc.,  R.  Co.,  33  Mo.  App.  489. 

8.  Toledo  Consol.  St.  R.  Co.  v.  Fuller,  9  Ohio 
Cir.  Dec.  123;  Cincinnati  St.  R.  Co.  v.  Murray, 
S3  Ohio  St.  570,  See  also  Philadelphia,  etc., 
R,  Co,  V.  Boyer,  97  Pa.  St.  91,  2  Am.  &  Eng. 
R.  Gas.  172. 

3.  Cape  May,  etc.,  R.  Co.  v.  Cape  May,  S9 
N.  J.  L.  404. 

4.  Schneider  v.  Market  St  R.  Co.,  134  Cal. 
483;  North  Hudson  County  R.  Co.  v.  Hoboken, 
41  N.  J.  L.  71;  Bass  V.  Norfolk  R..  etc.,  Co., 
100  Va.  I. 

6.  Johnson  v,  Hudson  River  R,  Co.,  20  N.  Y. 
65,  75  Am.  Dec.  375,  aMrming  6  Duer  (N.  Y.) 
633 ;  Memphis  City  R.  Co.  v.  Logue,  13  Lea 
(Tenn.)  32. 

6w  North  Birmingham  St.  R.  Co.  v.  Calder- 
wood,  89  Ala.  247,  18  Am.  St.  Rep.  105. 

7.  Bishop  V.  Union  R.  Co.,  14  R.  1.  315. 

8.  Cape  May,  etc..  R.  Co.  v.  Cape  May.  59 
N.  J.  L.  396. 

9.  Testibalet  Etqulred.  —  State  v.  Smith,  58 
Minn.  35 ;  State  v.  Whitaker,  160  Mo.  59 ; 
State  V.  Nelson,  52  Ohio  St.  88. 

The  ConstittttionaUty'  and  Validity  of  such 
regulations  are  affirmed  in  the  Qrst  two  cases 
above,  but  in  New  York  a  like  requirement  was 
held  not  authorized  by  the  police  power  and 
consequently  invalid.  Yonkers  v.  Yonkers  R. 
Co.,  51  N.  Y.  App.  Div.  271. 

10.  Two  Operators  on  Each  Car. —  South  Coving- 
ton, etc.,  St.  R.  Co.  V.  Berry,  93  Ky.  43,  40  Am, 

37  C.  of  L.— ^ 
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St.  Rep.  161 ;  Trenton  Horse  R.  Co.  v.  Trenton, 
53  N.  J.  L.  132  (horse-car  driver  and  con- 
ductor) ;  Sute  V.  Sloan,  48  S.  C^.  21. 

11.  Dunn  V.  Cass  Ave.,  etc.,  R.  Co.,  31  Mo. 
App.  188;  Thomhill  v.  Cincinnati,  2  Ohio  Ctr. 
Dec.  592,  4  Ohio  Cir.  Ct.  354. 

18.  Brooklyn  Crosstown  R.  Co.  r.  Brooklyn,  37 
Hun  I.N.  Y.)  413;  Toronto  v.  Toronto  St.  R. 
Co.,  15  Ont.  App.  30,  36  Am.  &  Eng.  R.  Cas. 
44* 

IS.  B^nlatln^  Bats  «t  Bpsed  —  Connecticut. 
—  Laufer  v.  Bridgeport  Traction  Co.,  68  Conn. 
475. 

Indiana.  —  Whilson  v.  Franklin,  34  Ind,  392; 
Bonham  v.  Citizens  St.  R.  Co.,  158  Ind.  106. 

Massachusetts.  —  Com,  v.  Temple,  14  Gray 
(Mass.)  69;  Hanlon  v.  South  Boston  Horse  R. 
Co.,  129  Mass.  310. 

Mississippi.  —  Donnaher  v.  State,  8  Smed.  & 
M.  (Miss.)  649. 

Missouri.  —  Weber  v.  Kansas  City  Cable  R. 
Co.,  100  Mo.  200,  18  Am.  St.  Rep,  54'  ;  Ru- 
schenberg  v.  Southern  Electric  R.  Co.,  i6r  Mo. 
70.  See  also  Robertson  v.  Wabash,  etc.,  R. 
Co.,  84  Mo.  119. 

New  Jersey.  —  Newark  Pass.  R.  Co.  v.  Block, 
55  N.  J.  L.  605 ;  Cape  May,  etc.,  R.  Co.  v.  Cape 
May,  59  N.  J.  L.  393. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Corletto, 
100  Va.  355. 

An  ordinance  adopted  before  the  introduc- 
tion of  cable  power  has  been  held  not  to  apply, 
to  street  railways  subsequentfy  operated  by  the 
cable  system.  Glenville  v.  St.  Louis  R,  Co.,  51 
Mo.  App.  629.  But  compare  Bly  v.  Nashua 
Street  R.  Co.,  67  N.  H.  474.  68  Am.  St.  Rep. 
681 ;  Lewis  v.  Cincinnati  Street  R.  Co.,  10  Ohio 
Dec.  S3. 

A  rate  of  speed  fixed  by  an  ordinance  may 
be  altered  and  reduced  by  a  subsequent  ordin- 
ance. Brooklyn  v,  Nassau  Eleftric  R.  Co.,  30 
N.  Y.  App.  Div.  31. 
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the  rate  of  speed  of  the  cars,*  though  in  some  few  instances  ordinances  limit- 
ing the  speed  of  street-railway  cars  have  been  held  to  be  invalid  as  being 
unreasonable.*  In  the  absence  of  limitations  on  speed  a  street-railway  com- 
pany has  a  right  to  /Irive  its  horse  cars  at  the  rate  of  speed  used  for  other 
vehicles  drawn  by  horses  for  the  carriage  of  passengers;*  but  street  cars 
cannot  be  operated  at  a  speed  incompatible  with  the  use  of  the  street  or 
highway  by  others  with  reasonable  safety.* 

/.  Motive  Power.  —  It  has  been  held  that  under  its  general  police  power 
a  municip^ility  may  prohibit  the  use  of  a  particular  motive  power  in  the  opera- 
tion of  a  street  railway  where  the  safety  of  the  public  requires  such  prohibition,^ 
even  though  the  grant  of  the  street-railway  franchise  may  have  impliedly 
authorized  the  use  of  such  power.* 

Z,  Use  of  Salt  or  ^nd  on  Tracks.  —  Municipal  regulations  restricting  the  use 
by  street-railway  companies  of  salt  or  sand  on  their  tracks  have  been  sustained 
as  valid  police  regulations.' 

4.  Kunoval  of  Snow  and  Ice  from  Tracks.  —  Ordinances  regulating  the 
removal  of  snow  and  ice  from  the  tracks  have  also  been  sustained  as  valid 
police  regulations.®  In  removing  snow  from  the  tracks  the  street-railway 
company  is  required  to  do  the  work  in  a  manner  which  will  not  interfere 
unnecessarily  with  the  use  of  the  street,*  and  while  in  the  absence  of  restric- 
tions it  may  have  a  right  to  place  the  snow  removed  upon  other  portions  of 
the  street  in  a  reasonable  manner,  it  has  no  right  to  place  it  so  as  to  interfere 
with  the  flow  of  water  in  the  street.  *• 

0.  Be^dr  of  Streets  —  Municipal  ordinances  requiring  street-railway  com- 
panies whose  cars  are  operated  by  horse  power  to  keep  in  repair  that  part  of 
the  street  between  their  tracks  have  been  sustained  as  valid  police  regulations.*'^ 
In  Colorado,  where  the  grant  of  the  franchise  for  a  cable  street  railway  required 
the  railway  company  to  construct  siphons  at  street  intersections  to  carry  the 
surface  water  beneath  the  tracks,  a  subsequent  ordinance  requiring  the  com- 

1.  See  supra,  this  title,  Acquisition  of  Fran-  —  Ovington  V.  Lowell,  etc,  R.  Co.,  163  Mass. 

chise  —  Delegation  of  Power   to   Subordinate  440. 

Bodies  —  Imposing  Conditions.  Prohibition  Against  Throwing  Snow  from  Track 

8.  Zumault  v.  Kansas  City,  etc.,  Air  Line,  71  on  Stroet  Valid,  —  Broadway,  etc.,  R.  Co.  v. 

Ho.  App.  670;  United  Traction  Co.  v.  Water-  New  York,  49  Hun  (N.  Yr)   126.  Compare 

vliet,  (Supm.  Ct  Spec.  T.)  35  Misc.  (N.  Y.)  Montreal  v.  Montreal  St.  R.  Co.,  19  Quebec 

392.  Super.  Ct.  504. 

8.  Com.  V.  Temple,  14  Gray  (Mass.)  69.  Evon  an  Absolute  Froblbitlon  Against  the  Be- 

4.  Newark  Pass.  R.  Co.  v.  Block,  55  N.  J.  L.  moral  of  the  Snow  from  street-railway  tracks 
605.  has  been  sustained  as  a  valid  police  regulation 

5.  Xotive  Power. —  North  Chicago  City  R.  though  its  enforcement  would  suspend  the  ntn- 
Co,  V.  Lake  View,  105  111.  207,  44  Am.  Rep.  ning  of  street  cars.  Union  R.  Co.  v.  Cambridge, 
788  (prohibition  against  use  of  steam  power)  ;  11  Allen  (Mass.)  287,  decided  under  Acts  Mass. 
Donnaher  v.  State,  8  Smed.  &  M.  (Miss.)  649.  1864,  c.  329,  9  16, 

See  also  Richmond^  etc.,  R.  Co.  v.  Richmond,  9.  Bowen  v,  Detroit  City  R.  Co.,  54  Mich. 

96  U.  S.  521 ;  BufFalo,  etc.,  R.  Co.  v.  Buffalo,  496,  52  Am.  Rep.  B22.    See  also  Prime  v. 

5  Hill  CN.  Y.)  209.  Twenty-third  St.  R.  Co.,  (N.  Y.  Super.  Ct. 

6.  North  Chicago  Gty  R.  Co.  v.  Lake  View,  Spec.  T.)  1  Abb.  N.  Cas.  (N.  Y.)  63  (injunc- 
105  111-  207,  44  Am.  Rep.  7SS.  tion    against   company   at   suit   of  abutting 

7.  Consolidated  Traction  Co.  v.  Elizabeth,  58  owner). 

N.  J.  L.  619  (use  of  salt  for  removal  of  ice  A  8treet-railwa7  Company  Is  Liable  In  Samagei 

and  snow  from  track)  ;  Dry  Dock,  etc.,  R.  Co.  for  an  injury  occasioned  by  the  neglectful  mak- 

V.   New  York,   47   Hun   (N.  Y.)   221   (use.  ing  and  leaving,  by  its  servants,  of  a  pile  of 

of  sand  on  worn  and  slippery  pavement  pro-  snow  in  the  street.    Lee  v.  Union  R.  Co.,  12 

hibited).                                           '  R.  I.  383,  34  Am.  Rep.  668. 

8.  Kegolating  Bemoval  of  Snow  and  lee,  —  Mc-  10.  Short  v.  Baltimore  Gty  Pass.  R.  Co.,  50 
Donald  V.  Toledo  Consol.  St.  R.  Co.,  (C.  C.  A.)  Md.  73,  33  Am.  Rep.  298. 

74  Fed.  Rep.   104   (requiring  snow  removed  11.  Bepair  of  Btieeta. —  State  v,  Jacksonville 

from  tracks  to  be  leveled  over  street)  ;  Union  St.  R.  Co.,  29  Fla.  590,  50  Am.  &  Eng.  R.  Cas. 

R.  Co.  V.  Cambridge,  11  Allen  (Mass.)  287.  170. 

See  also  Ovington  v.  Lowell,  etc.,  R.  Co.,  163  Ai  to  VtanohlM  or  Charte  Baqalrements  of  re- 
Mass.  440.  pair,  see  supra,  this  title,  Improvement,  Paving, 
Conrtrootion  of  Ordinance  for  Bamonl  of  Siutw.  and  Repair  of  Streets. 
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pany  lo  keep  street  siphons  free  from  sediment  was  held  to  be  invalid  as 
placing  an  additional  and  unauthorized  burden  on  the  company.' 

6.  Watering  Tracks.  —  An  ordinance  requiring  street-railway  companies  to 
wjtcr  their  tracks  so  as  to  lay  the  dust  may  be  sustained  as  a  valid  police 

regulation.'  By  reason  of  peculiar  provisions,  however,  certain  ordinances 
requiring  the  sprinkling  of  streets  have  been  held  to  be  unreasonable  and 
invalid.^ 

7.  Interference  with  £ailway  in  Making  Street  ImproTements.  —  Street-railway 
companies,  like  all  others  using  the  streets  and  highways,  must  submit  to 
t:mporary  inconveniences  for  tlie  sake  of  permanent  public  advantage,  and 
municipalities  may,  therefore,  in  making  street  improvements,  temporarily 
obstruct  or  remove  the  tracks  of  such  companies  though  a  serious  interruption 
in  the  operation  of  the  railway  may  follow ;  *  but  in  making  such  improve- 
ments unnecessary  interference  with  existing  strcct-car  lines  is  not  authorized.' 

8.  Flan  of  Construction.  —  Regulations  of  the  plan  and  manner  of  construc- 
tion of  street  railways  liave  been  sustained  under  the  general  police  power.' 
Thus,  it  is  competent  to  prescribe  that  only  a  single  track  shall  be  laid  through 
narrow  portions  of  a  street,''  that  guard  wires  shall  be  provided  in  the  con- 
struction of  an  electric  trolley  system,  where  several  electric  wires  cross  each 
other,®  or  that  a  particular  character  of  rails  shall  be  used,*  Similarly,  after 
a  street  railway  has  been  constructed,  requirements  as  to  a  change  in  the  plan 
of  construction  have  been  sustained  as  valid  police  regulations,'*  such  as 
changes  in  the  location  of  tracks  ' '  or  in  the  construction  of  the  track,  to  enable 


1.  Denver  v.  Denver  City  Cable  R.  Co.,  22 
Colo.  s6S- 

8.  Wfttsrio;  Traoki  to  Laf  Dut.  —  City,  etc., 
K.  Co.  V.  Savannah,  77  Ga.  731,  4  Am.  St. 
Rep,  106, 

S.  Slate  V.  New  Orleans  City,  etc.,  R.  Co., 
49  La.  Ann.  1571  (on  ground  of  indefiniteness) ; 
Chester  v.  Chester  Traction  Co.,  4  Pa,  Super, 
Ct.  575,  reversing  s  Pa.  Dtst.  609  (unreasonable 
and  invalid  as  requiring  sprinkling  all  of  the 
year  witliout  regard  to  necessity). 

4.  Obatniotiea  to  Railway  in  Making  Hnnleipal 
Improvflmenti  —  Maryland.  —  Ktrby  v.  Citizens* 
R.  Co.,  48  Md.  168,  30  Am.  Rep.  455  (con- 
.struction  of  sewer). 

Massachusetts.  —  Middlesex  R,  Co.  v.  Wake- 
field, 103  Mass.  j6a  (widening  draw  in  bridge). 

New  York.  —  Kolzem  v.  Broadway,  etc.,  R. 
Co..  (C.  PI.  Gen.  T.)  i  Misc.  (N.  Y.)  148;  Dry 
Dock,  etc.,  R.  Co.  v.  New  York,  55  Barb.  (N. 
Y.)  298  (construction  of  sewer). 

Pennsylvania.  —  Ridge  Ave.  Pass.  R.  Co.  v. 
Philadelphia,  181  Pa,  St.  592  (change  of  street 
grade)  ;  Philadelphia,  etc.,  Pass,  R.  Co.  v. 
Philadelphia,  ri  Phila.  (Pa.)  358.  33  Leg.  Int. 
(Pa.)  264  (repairing  street  surface).  See  also 
Owens  V.  People  Pass.  R.  Co.,  155  Pa-  St. 
33-1. 

Waskinzfon.  —  Spokane  St.  R.  Co.  v.  Spo- 
kane, 5  Wash,  634  (construction  of  sewer). 

See  also  Clapp  v.  Spokane,  53  Fed.  Rep. 
S13:  Detroit  V.  Ft.  Wayne,  etc.,  R.  Co.,  90 
.Vich.  645. 

In  the  construction  of  a  sewer  in  a  street 
occupied  by  an  elevated  railway,  the  elevated- 
railway  company  must  stand  any  expense  neces- 
sary for  the  protection  of  its  track.  Brooklyn 
El.  R.  Co.  V.  Brooklyn,  a  N.  Y.  App.  Div.  98. 
See  also  Louisville  City  R.  Co.  V.  Louisville, 
8  Bush  (Ky.)  415- 

Xlvtaka  of  jndgmnit  Cauiiif  Inenusd  Inttr- 
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Sucnam.  —  Ridge  Ave.  Pass.  R.  Co.  v.  Pbila- 

delphta,  181   Pa.  St.  593, 

0.  The  power  of  a  city  to  locate  sewers  and 
provide  for  their  construction  exists  only  by 
virtue  of  the  general  grant  from  the  state  of 
power  to  control  streets  and  provide  for  the 
health  and  welfare  of  its  people;  and  when  it 
has  granted  a  street-raiiroad  franchise  and  the 
road  has  been  constructed,  it  cannot,  by  the  un- 
reasonable looition  of  a  sewer  in  a  particular 
position  in  a  street  traversed  by  the  road,  cause 
unnecessary  damage  thereto  without  liability 
to  be  called  to  account  in  the  courts.  Clapp 
V.  Spokane,  53  Fed.  Rep.  515. 

ITnneoasiary  InterfMrenoe  by  Contractors  in  Bo> 
pairing  the  Stroat  will  be  enjoined.  Milwau- 
kee St.  R.  Co,  V.  Adlam,  85  Wis.  142. 

6.  K«tllod  of  Oonttmotion. —  Veazie  c  Mayo, 
45  Me.  560;  Medford,  etc.,  R.  Co.  v.  Somer- 
ville.  III  Mass.  232;  Kennelly  v.  jersey  City, 
57  N.  J.  L,  293.  See  also  Moore  v.  Street 
Com'rs,  61  N.  J.  L.  470. 

7.  Baltimore  v.  Baltimore  Trust,  etc.,  Co., 
166  U.  S,  673,  reversing  64  Fed,  Rep.  153. 
See  also  Burlington  v.  Burlington  St,  R.  Co., 
49  Iowa  144,  31  Am.  Rep.  145.  Compare 
Brooklyn  City  R.  Co.  v.  Furey,  (Supm.  Ct.  Spec. 
T.)  4  Abb.  Pr.  N.  S,  (N.  Y.)  364. 

8.  State  V.  Janesville  St,  R.  Co..  87  Wis. 
72,  41  Am.  St.  Rep,  23. 

9.  Passenger  R.  Co.  v.  Easton,  7  Pa.  Co. 
Ct.  577.  Compare  Waterloo  v,  Waterloo  St. 
R.  Co.,  71  Iowa  193. 

10.  Change  In  Constmotion.  —  Detroit  v.  Ft. 
Wayne,  etc.,  R.  Co.,  90  Mich.  646,  50  Am.  & 
Eng.  R.  Cas.  447.  Compare  Des  Moines  St,  R. 
Co.  V.  Des  Moines  Broad  Gauge  St.  R.  Co.,  74 
Iowa  585,  36  Am.  &  Eng.  R.  Cas.  132  (change 
of  gauRf ). 

11.  Macon  Consol.  St,  R.  Co.  v.  Macon,  iia 
Ga.  782  (removal  of  track  to  centre  of  street) ; 
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the  proper  paving  of  the  street  *  or  to  make  the  tracks  conform  to  the  street 
so  as  to  enable  vehicles  to  pass  over  the  tracks  wiLhout  inconvenience  or 
danger,'  even  though  such  change  was  made  necessary  on  account  of  a  change 
in  the  grade  of  the  street.^ 

9.  Aceommodation  of  Public  —  Hnmber  of  Carv.  —  A  municipal  regulation  requir- 
ing  the  running  of  cars  at  minimum  intervals  for  the  accommodation  of  the 
public,  if  reasonable,  is  a  valid  exercise  of  the  police  control.*  In  the  passage 
of  such  an  ordinance  the  city  council  is  presumed  to  act  in  the  exercise  of  a 
judgment  upon  the  facts,  and  this  judgment  must  control  in  the  absence  of 
a  showing  that  it  has  been  improperly  and  unreasonably  exercised.* 

Ovvrorovdln;  Cub.  —  In  Missouri  a  municipal  ordinance  limiting  the  number 
of  passengers  to  be  carried  on  a  car  has  been  sustained  as  a  valid  police 
regulation. • 

10.  Ticketg  and  Fares.  —  The  regulation  of  fares  chargeable  by  street- 
railway  companies  and  the  issuance  of  tickets  and  transfers  will  be  treated 
elsewhere  in  this  work.^ 

11.  License  Fwl  —  The  general  rule  that  municipal  corporations  have  no 
inherent  power  to  impose  license  fees  upon  the  transactions  of  a  business 
applies  with  full  force  to  the  imposition  of  license  fees  for  the  operation  of 
street  railways;*  but  of  course  this  power  may  be  conferred  upon  munici- 
palities by  the  legislature,**  and  has  been  held  to  be  conferred  under  a  power 
to  license  *'  hackmen,  draymen,  omnibus  drivers,  cabmen,  expressmen,  and 
all  others  pursuing  like  occupations/'  or  to  license  every  kind  of  business 
carried  on  in  the  municipality.^'    Grants  of  street-railway  franchises  in  which 


West  Philadelphia  Pass.  R.  Co.  v.  Philadelphia, 
10  Phila.  (Pa.)  70,  30  Leg.  Int.  (Pa.)  356. 

1.  Louisville  City  R.  Co.  v.  Louisville,  8  Bush 
(Ky.)  415  (character  of  rail) ;  Kalamazoo  v. 
Michigan  Traction  Co.,  126  Mich.  525  (char- 
acter of  rail) ;  Detroit  v.  Ft.  Wayne,  etc.,  R. 
Co.,  90  Mich.  646;  Springfield  R.  Co.  v.  Spring- 
field, 85  Mo.  674;  Schuylkill  Traction  Co.  v. 
Shenandoah,  g  Pa.  Dist.  77  (character  of  ties). 
Compare  Easton,  etc..  Pass.  R.  Co.  v.  Easton, 
as  W.  N.  C  (Pa.)  493!  Washington,  etc..  R. 
Co.  V.  Alexandria.  98  Va.  344  (character  of 
rail). 

8.  North  Chicago  City  R.  Co.  v.  Lake  View, 
105  111.  183,  II  Am.  &  Eng.  R.  Cas.  42;  North 
Hudson  County  R,  Co.  v.  Hoboken,  41  N.  J,  L. 
71 ;  Albany  v.  Watervliet  Turnpike,  etc.,  Co.. 
108  N.  Y.  14. 

8adi  a  Xeqnirsmcnt  Has  Bsen  Held  ITnnaioiiaUa 
in  so  far  as  it  rendered  the  officers  of  the  com- 
pany personally  liable  for  its  violation.  Oxanna 
V.  Allen,  go  Ala.  468. 

5.  Reading  v.  United  Traction  Co.,  202  Pa. 
St.  571.  See  also  Ashland  St.  R.  Co.  v.  Ash- 
land, 78  Wis.  271. 

4.  Cars  to  Be  Kan  at  Hiolmnm  Intarvali. — 
People  If.  Detroit  Citizens'  St.  R.  Co..  116  Mich. 
133;  New  York  v.  Dry  Dock,  etc,  R.  Co.,  133 
N.  Y.  104,  28  Am.  St.  Rep.  609;  New  York  v. 
New  Yoric,  etc.,  R.  Co.,  (C.  PI.  Gen.  T.)  lo 
Misc.  (N.  Y.)  417;  New  York  v.  Union  R.  Co., 
(Supm,  Ct.  App,  T,)  31  Misc.  (N.  Y.)  451, 

Ai  to  Conditions  In  the  Grant  of  the  Fraoohise 
requiring  a  stated  car  service,  see  supra,  this 
title,  Acquisition  of  Franchise  —  Delegation  of 
Power  to  Subordinate  Bodies  —  Imposing  Con- 
ditions. 

6.  People  V.  Detroit  Citizens'  St.  R.  Co.,  116 
Mich.  132;  New  York  v.  Dry  Dock,  etc.,  R.  Co., 
133  N.  Y.  104,  28  Am.  St.  Rep.  609. 
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Evidenoe  to  Show  Vnreaionahlenvw  of  Sagnla- 
tlon.  —  New  York  v.  Dry  Dock,  etc.,  R.  Co., 
133  N.  Y.  104.  38  Am.  St.  Rep.  609. 

6.  Overcrowding  Cars.  -  St.  Louis  v,  St.  Louis 
R.  Co.,  89  Mo.  44,  58  Am.  Rep.  82,  affirming 
14  Mo.  App.  221,  wherein  an  ordinance  impos- 
ing a  fine  for  carrying  on  an  average  more  than 
eighteen  passengers  per  trip  to  a  car  was  sus- 
tained, 

7.  See  the  title  Tickets  and  Fares. 

8.  See  the  title  Occupation,  Business,  aN]> 
Privilege  Taxes,  vol,  21,  pp.  782,  783. 

9.  Ktmloipslity  Imposing  License  Fees.  —  State 
V.  Hoboken,  30  N.  J.  L,  225 ;  North  Hudson 
County  R.  Co.  v.  Hoboken,  41  N.  J,  L.  71; 
Pavonia  Horse  R,  Co.  v.  Jersey  City,  45  N.  J. 
I.  297;  Kansas  City  v.  Corrigan,  18  Mo.  App. 
io6. 

10.  Wyandotte  v.  Corrigan,  35  Kan.  21 ;  Har- 

risburg  City  v.  Citizens'  Pass.  R.  Co.,  4  Pa. 
Dist.  687  ;  Frankfc^rd.  etc..  R.  Co.  v.  Philadel- 
phia, 58  Pa.  St.  119,  98  Am.  Dec.  242;  Johnson 
V.  Philadelphia,  60  Pa.  St.  445 ;  Newport  News, 
e'-.,  R.,  etc.,  Co.  v,  Newport  News.  100  Va. 
157.  4  Va.  Sup.  Ct.  31  ;  State  v.  Hilbert,  72 
Wis.  184.  See  also  supra,  this  title.  Acquisition 
of  Franchise  —  Delegation  of  Power  to  Subor- 
dinate Bodies. 

11.  Allerton  v.  Chicago,  9  Biss.  (U.  S.)  553; 
Frankford,  etc.,  R.  Co.  v.  Philadelphia,  58  Pa. 
St.  119,  98  Am.  Dec.  242  ("  omnibuses  or 
vehicles  in  the  nature  thereof ").  See  also 
State  V.  Herod,  29  Iowa  123;  North  Braddock 
V.  Second  Ave.  Traction  Co.,  28  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  278.  Compare  State  v.  Hoboken, 
30  N.  J.  L.  325. 

18.  San  Jos£  v.  San  Josi,  etc.,  R.  Co..  53  Cal. 
47S  (holding  it  to  be  immaterial  that  the  rail- 
way is  operated  to  a  point  without  the  city 
limits) ;  ]ijewport  News,  etc.,  R..  etc.,  Co.  v. 
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the  right  to  impose  license  fees  is  not  reserved  do  not  preclude  the  subsequent 
impositioii  of  license  fees,*  and  a  provision  in  the  grant  of  a  franchise  that  a 
certain  fee  shall  be  paid  for  each  car  operated  does  not  prevent  the  munici- 
pality from  thereafter  requiring  the-  payment  of  an  increased  license  fee.* 
Where  a  municipality  has  authority  to  consent  or  withhold  its  consent  toHhe 
use  of  its  streets  for  street-railway  purposes,  it  may  impose  as  a  condition  to 
the  giving  of  its  consent  the  payment  of  a  fee  for  each  car  operated  '  or  an 
annual  fee  for  each  mile  of  track  operated.'' 

hMxna£  af  umbm  Fee.  —  While  it  is  recognised  that  a  municipality  cannot, 
under  its  police  power  to  license  and  regulate  the  operation  of  street  railways, 
impose  a  license  fee  for  the  purpose  of  revenue,^  under  a  general  power  to 
"  license  and  regulate"  the  operation  of  street  railways  the  courts  have,  in 
view  of  the  intention  of  the  legislature  as  shown  in  other  legislation,  included 
power  to  raise  revenue  for  general  municipal  purposes  by  the  imposition  of 
license  fees.*  The  courts  are  adverse  to  the  denial  of  the  validity  of  an 
imposition  of  a  license  under  the  police  power  on  the  ground  that  the  purpose 
of  the  imposition  is  for  revenue,'  and  license  fees  of  five  dollars,**  twenty-fii*e 
dollars,*  and  as  high  as  fifty  dollars  per  annum  for  each  car  operated  have 
been  sustained  as  valid  under  the  police  power.'"  When  the  amount  of  the 
license  fees  depends  upon  the  construction,  the  same  rule  of  construction 
which  applies  to  ordinances  imposing  license  fees  in  general  is  to  be  applied.'* 

XL  TxuinrATXOK  ov  Sibbst  Frutohisb  —  1.  Bevooatioii.  —  As  heretofore 
shown,  the  grant  of  a  street-railway  franchise  is  a  contract  obligation  within 
the  protection  of  the  Federal  Constitution  prohibiting  the  several  states  from 


Newport  News,  loo  Va.  157.  See  also  New 
Orleans  v.  New  Orleans  City,  etc.,  R.  Co.,  40  La. 
Ann.  587. 

'1.  State  V.  Herod,  29  Iowa  123;  Wyandotte 
V.  CoTTtgan,  35  Kan.  21 ;  New  Orleans  v.  New 
Orleans  City,  etc.,  R.  Co.,  40  La.  Ann.  587; 
Kansas  City  v.  Corrigan,  18  Mo.  App.  306; 
McKee&port  v.  McKeesport,  etc.,  Pass.  R.  Co., 
2  Pa.  Super.  Ct.  242 ;  Johnson  v.  Philadelphia, 
60  Pa.  St.  44s  ;  Newport  News,  etc,  R.,  etc., 
Co.  V.  Newport  News,  joo  Va,  157. 
S.  State  V.  Hilbert,  72  Wit.  184. 
In  the  act  incorporating  a  street  company  a 
provision  that  tiie  "  company  shall  also  pay 
such  license  fee  for  each  car  run  by  said  cora- 
ftany  as  is  now  paid  by  other  passenger-railway 
companies  "  in  the  city  does  not  import  a  con- 
tract that  the  company  shall  never  be  required 
to  pay  a  license  fee  greater  than  that  required 
of  such  companies  at  the  date  when  the  com- 
pany was  incorporated.  Union  Pass.  R.  Co.  v. 
Philadelphia,  loi  U.  S.  538,  aMrming  83  Pa.  St. 

8.  Byrne  v.  Chicago  Gen.  R.  Co.,  169  III.  75, 
aJBrming  63  111.  App.  438;  Louisville  City  R. 
Co.  V.  Louisville,  4  Bush  (Ky.)  478;  Newport 
V.  South  Covington,  etc.,  St.  R.  Co.,  89  Ky.  29  ; 
Baltimore  Union  Pass.  R.  Co.  v.  Baltimore,  71 
Md.  405 ;  New  York  v.  Broadway,  etc.,  R.  Co., 
17  Hun  (N.  Y.)  24a;  New  York  v.  Diy  Dock, 
etc.,  R.  Co.,  47  Hun  (N.  Y.)  199;  New  York 
V.  Manhattan  R.  Co.,  72  Hun  (N.  Y.)  637,  25 
N,  Y.  Supp.  860 ;  New  York  v.  Broadway,  etc., 
R.  Co..  97  N.  Y.  275 ;  New  York  v.  Third  Ave. 
R.  Co.,  117  N.  Y.  406;  New  York  v.  Eighth 
Ave.  R.  Co.,  118  N.  Y.  389;  New  York  v. 
Forty-second,  etc.,  St.  R.  Co.,  (Supm.  Ct  Spec. 
T.)  S2  How.  Pr.  (N.  Y.)  106;  Cincinnati  In- 
clined Plue  R.  Co.  V.  Cincinnati,  52  Ohio  St. 
609;  Gnctnasti  v.  Mt.  Auburn  Cable  R.  Co.,  11 
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Ohio  Dec.  (Reprint)  667,  28  One.  L.  Bui.  276; 
Cincinnati  St.  R.  Co.  V.  Cincinnati,  11  Ohio 
Dec.  1 5 ;  Union  Pass.  R.  Co.  v.  Philadelphia, 
83  Pa.  St.  429- 

4.  Chicago  Gen.  R.  Co.  f.  Chicago,  176  IH. 
353,  6&  Ain.  St.  Repk.  188. 

8.  AUerton  v.  Chicago,  9  Biss.  (U.  S.)  553; 
Denver  City  R.  Co.  v.  Denver,  2  Colo.  App.  34 ; 
Kansas  City  v.  Corrigan,  j8  Mo.  App.  206; 
North  Hudson  County  R.  Co.  v.  Hoboken,  41 
N.  J.  L.  71 ;  New  York  v.  Third  Ave.  R.  Co., 
33  N.  Y.  4a ;  New  York  v.  Second  Ave.  R.  Co., 
32  N.  Y.  261.    See  also  the  title  Occupation, 

BUStNBSS.    AND    PrIVILBGE   TaZES.    ToI.    21,  p. 

788. 

6.  San  Jos6  v.  San  Jose,  etc.,  R.  Co.,  53  Cat. 
475. 

7.  AUerton  v.  Chicago,  9  Biss.  (U.  S.)  ssa; 
Denver  City  R.  Co.  v.  Denver,  2  Colo.  App.  34; 
North  Braddock  v.  Second  Ave.  Traction  Co., 
8  Pa.  Super.  Ct.  a33< 

t.  State  V.  Herod,  29  Iowa  123. 

9.  Denver  City  R.  Co.  v.  Denver,  a  Colo. 
App.  34.  Compart  North  Hudson  Coun^  R. 
Co.  V.  Hoboken,  41  N.  J.  L.  71. 

10.  Union  Pass.  R.  Co.  v.  Philadelphia,  101 
U.  S.  532 ;  AUerton  v.  Chicago,  9  Biss.  (U.  S.) 
552,  6  Fed.  Rep.  535;  Frankford.  etc..  R.  Co. 
V.  Philadelphia,  58  Pa.  St.  119,  98  Am.  Dec. 
243;  Johnson  v.  Philadelphia,  60  Pa.  St.  44s; 
Railway  Co.  v.  Pbiladeli^iia.  6  Phila.  (Fa.) 
238,  24  Leg.  Int.  (Pa.)  252.  See,  however.  New 
York  V.  Second  Ave.  R.  Co.,  32  N.  Y.  361. 

11.  New  York  v.  Twenty-third  St.  R.  Co.,  62 
Hun  (N.  Y.)  545  ;  New  York  v.  Third  Ave.  R. 
Co.,  (Supm.  Ct.)  3  N.  Y.  St.  Rep.  i8j,  af- 
Hrmed  117  N.  Y.  404;  Harrtsburg  v.  Citizens' 
Pass.  R.  Co.,  4  Pa.  Dist.  687.  And  see  gener- 
ally the  title  Occdpatzon,  Busimbbs,  aitd  Pur- 
iLBCB  Taxes,  vol.  ai,  p.  809  «t  seq. 
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enacting  laws  impairing  the  obligation  of  contracts.'  The  legislature  may, 
of  course,  in  granting  street-railway  franchises,  reserve  a  power  of  revocation,* 
or  such  power  may  be  reserved  by  a  municipality  in  granting  its  consent,  under 
legislative  authority,  to  the  use  of  its  streets  for  street-railway  purposes.' 
The  intention  of  the  legislature  to  exercise  a  power  of  revocation  reserved  by 
it  must  clearly  appear  in  order  to  establish  such  revocation."* 

2.  Expiration  by  Lapse  of  Time.  —  The  duration  of  a  street-railway  franchise 
depends,  of  course,  on  the  language  of  the  grant,*  and  such  franchise,  like  any 
other,  terminates,  of  course,  upon  the  expiration  of  the  time  for  which  it  was 
granted ;  •  nor  will  the  breach  by  the  municipality  of  a  contract  to  purchase 
the  railway,  rolling  stock,  etc.,  at  the  expiration  of  the  period  For  which  the 
franchise  is  granted  operate  to  prolong  its  existence.'  Where  circumstances 
render  the  further  operation  of  the  street  railway  impossible,  the  franchise 
terminates  through  the  inherent  limitation  of  the  grant  itself.®  A  street- 
railway  corporation  may  take  a  grant  of  a  franchise  for  a  longer  period  than 
its  corporate  life,  the  franchise  being  assignable,  and  when  assigned  the 
franchise  does  not  terminate  with  the  corporate  Hfe  of  the  grantee.* 

S.  Surrender.  —  While  a  franchise  to  construct  a  street  railway  may  be  lost 
by  surrender,^**  the  intent  to  surrender  such  right  should  be  plain  and 
unequivocal." 

Abandomua&t.  —  The  surrender  of  the  right  to  construct  a  street  railway  under 
a  franchise  grant  may  be  presumed  from  the  failure  by  the  grantee  for  many 
years  to  construct  the  railway,**  and  surrender  by  abandonment  of  grants  of 
this  character  may  be  the  more  readily  presumed,  the  grant  being  of  a  public 
easement,  and  for  the  purpose  of  providing  for  and  promoting  the  public 
good.**  Still,  an  abandonment  of  a  street-railway  franchise  is  not  to  be 
presumed  from  slight  and  equivocal  circumstances.** 

4.  Taking  under  Power  of  Eminent  Domain.  —  The  franchise  to  operate  a 
street  railway  is  a  species  of  property  which  may  be  taken  under  the  power 
of  eminent  domain.*" 

1,  See  tupra,  this  title,  Nature  and  Extent  of  Keowwity  for  OoDUnt  of  Stats  to  BarreBdsr,  — 
Franchise  —  Protection  of  Franchise  as  Con-  Wright  v.  Milwaukee  Electric  R.,  etc.,  Co.,  95 
trad  Obligation,  and  the  title  Dissolution  of  Wis.  29,  60  Am.  St.  Rep.  74. 
Corporations,'  vol.  9,  p.  548.  Power  of  MnniolpaUt;  to  Accept  Surrender  of 

2,  See  supra,  this  title,  VII.  9,  and  the  title  Street-railway  Fraochlaa.  —  Wood  v.  Seattle,  23 
Dissolution  of  Corpokations,  vol.  9,  p.  549.  Wash.  1. 

3.  Getchell,  etc.,  Lumber,  etc.,  Co.  v.  Des  11.  McNeil ».  Chicago  City  R.  Co.,  61  111.  150, 
Moines  Union  R.  Co.,  115  Iowa  734.  12  Am.  R.  Rep.  457. 

4.  Citizens'  St.  R,  Co.  v.  Ci^  R.  Co.,  64  Fed.  12.  Henderson  v.  Central  Pass.  R.C0..21  Fed. 
Rep.  647;  City  R.  Co.  v.  Citizens*  St.  R.  Co.,  Rep.  358;  Louisville  Trust  Co.  V.  Gncinnati, 
(Ind.  1898)  52  N.  E.  Rep.  157.  .(C  C.  A.)  76  Fed.  Rep.  296.    See  aUo  East  St. 

6.  life  of  Franohlfle  Depends  on  CoaatntotloQ  of  Louis  Connecting  R.  Co.  v.  Kast  St.  Louis,  i8a 

Grant. — Detroit  Citizens'   St,  R.  Co.  v.   De-  111,  433,  aMrming  81   111.  App,  109;  Junction 

troit,  (C.  C.  A.)  64  Fed.  Rep.  628;  Africa  v.  Pass.  R.  Co.  v.  Williamsport  Pass.  R.  Co.,  154 

Knoxville,  70  Fed.  Rep.  729;  Louisville  Trust  Pa.  St.  116,  56  Am,  &  Eng.  R,  Cas.  462;  Combs 

Co.  V.  Cincinnati,  (C.  C.  A.)  76  Fed.  Rep.  296.  v.  Keyes,  89  Wis,  397,  46  Am.  St.  Rep.  839. 

6.  Detroit  v.  Detroit  City  R.  Co.,  56  Fed.  And  see  generally  the  titles  Easements,  vol. 
Rep.  867;  Louisville  Trust  Co.  v,  Cincinnati,  73  10,  p.  434  el  seq.;  Railroads,  vol.  23,  pp.  705, 
Fed.  Rep.  716;  Augusta,  etc.,  R.  Co.  v.  Augusta,  706. 

100  Ga.  7ot.    See  the  title  Dissolution  of  la  Henderson  v.  Central  Pass.  R.  Co.,  21  Fed. 

Corporations,  vol.  9,  p.  569.  Rep.  .^58.'  20  Am.  &  Eng.  R.  Cas.  542,  a  non- 

7.  Canal,  etc.,  St.  R.  Co,  v.  New  Orleans,  39  user  of  the  right  of  way  for  more  than  ten  years 
La.  Ann.  709.  was  held  to  be  sufficient  evidence  of  abandon- 

8.  Southern  R.  Co.  v.  Memphis,  (C  C.  A.)  99  ment. 

Fed.  Rep.  170.  18.  Louisville  Trust  Co.  v.  Cincinnati,  (C.  C. 

9.  Detroit  Citizens'  St.  R.  Co.  v,  Detroit,  (C.  A.)  76  Fed.  Rep.  296. 

C.  A.)  64  Fed.  Rep.  628.    See  also  supra,  this  14.  Citizens'  St.  R,  Co.  v.  Memphis,  53  Fed. 

title,  Sales,  Leases,  and  Consolidation.  Rep.  715;  McNeil  v.  Chicago  City  R.  Co.,  61 

10.  franchise  Lost  by  fhm-ender. — WestPhila-  111.  150;  Wright  v.  Milwaukee  Electric  R.,  etc., 
delphia  Pass.  R.  Co.  v.  Philadelphia,  etc..  Turn-  Co.,  95  Wis.  29,  60  Am.  St.  Rep.  74,    See  also 
pike  Road  Co.,  6  Pa.  Dist.  160;  Wood  v.  Seattle,  Louisville,  etc.,  R.  Co.  v.  Bowling  Green  R.  Co., 
23  Wash,  I.   See  also  the  title  Dissolution  of  (Ky.  1901)  63  S.  W.  Rep.  4. 
Cobporations,  vol.  9,  p.  560.  IB.  See  supra,  this  title,  Joint  Use  of  Tracks; 

54  Volume  XXVIL 


Digitized  by 


Google 


lWla>tlOT  Af 


STREET  RAILWA  YS. 


fi.  Koniuer.  —  A  street-railway  franchise,  being  of  a  public  nature,  may  be 
forfeited  for  nonuser,*  and  a  municipality  has  no  power  by  contract  to  prevent 
such  forfeiture.'  Where  a  street-railway  company  has  the  right  to  lay  a 
single  or  a  double  track  at  its  option,  it  does  not,  by  constructing  and 
operating  its  road  as  a  single-track  road  for  many  years,  forfeit  its  right  to 
construct  a  double  track  when  the  public  convenience  demands  it.' 

Quo  Wunruto  proceedings  will  lie  to  enforce  the  forfeiture  of  a  street-railway 
franchise  for  nonuser.* 

6.  Forfeiture  for  Breach  of  Conditions  Preuribed  in  Grant  of  Franohise  — 
a.  In  General.  — A  violation  of  the  conditions  upon  which  a  street-railway 
franchise  was  granted  is  cause  for  a  forfeiture  of  the  franchise.' 

Oondittm  Mirltfwg  Tim*  of  CoMtnutlon.  —  One  of  the  most  frequent  causes  for 
forfeiture  of  street-railway  franchises  is  breach  of  conditions  limiting  the  time 
for  the  construction  of  the  railway.* 

Ko  Ezsnie  for  a  Breuli  of  the  conditions  is  afforded  by  the  mere  fact  that 
performance  would  put  the'company  to  great  inconvenience  and  cause  a  large 
outlay  of  money,'  or  that  by  reason  of  insolvency  it  is  unable  to  perform.* 

b.  Waiver  of  Forfeiture.  -  The  state  may  waive  performance  of  the 
conditions  imposed  by  it  in  the  grant  of  street-railway  franchises,  and  thereby 

Illinois.  —  McNeil  v.  Chicago  City  R.  Co.,  6i 
III.  150,  13  Am.  R.  Rep.  457;  Chicago  v.  Chi- 
cago, etc.,  R.  Co.,  105  IH-  73;  Belleville  v. 
Citizens'  Horse  R.  Co.,  152  III.  171. 

Kansas.  — Atehiaoa  St  R.  Co.  v.  Nave,  38 
Kan.  744,  5  Am.  St.  Rep.  800,  36  Am.  &  Eng. 
R.  Cfts.  29- 

Louisiana.  —  Young  v.  Magazine  St  R.  Co., 
24  La.  Ann.  53. 

Maryland.  —  Hodges  v.  Baltimore  Union  Pass. 
R.  Co.,  58  Md.  603;  United  R.^  etc.,  Co.  v. 
Hayes,  93  Md.  490. 

Michigan.  —  Hamtramdc  Tp.  v.  Rapid  R  Co.. 
12a  Mich.  47a. 

Missouri,  —  Hovelman  v.  Kansas  City  Horse 
R.  Co.,  79  Mo.  633- 

New  York.  —  People  v.  Broadway  R.  Co.,  126 
N.  Y.  29,  reversing  56  Hun  (N.  Y.)  45  ;  Matter 
of  Kings  County  El.  R.  Co.,  105  N.  Y.  97  :  Mat- 
ter of  Brooklyn  El.  R.  Co.,  las  N.  Y.  434;  Mat- 
ter of  New  York  Cable  R.  Co.,  40  Hun  (N.  Y.) 
I ;  New  York  Cable  Co.  v.  New  York,  104  N. 
Y.  I ;  Bohmer  v.  Haffen,  (Supm.  Ct.  Spec.  T.) 
22  Misc.  (N.  Y.)  565 ;  Auchincloss  v.  Metro- 
politan El.  R.  Co.,  69  N.  Y.  App.  Div.  63  :  Mat- 
ter of  Metropolitan  El.  R.  Co.,  (Supm.  Ct  Spec. 
T.)  ra  N.  Y.  Supp.  506;  Dusenberry  v.  New 
York,  etc..  Traction  Co.,  46  N.  Y.  App.  INv. 
367. 

Pennsytvauia.  —  Plymouth  v.  Chestnut  Hill, 
etc.,  R  Co.,  t68  Pa.  St  181 ;  Com.  v.  Middle- 
town  Eleetrie  R.  Co.,  2  Dauphin  Co.  Rep.  (Pa.) 
316. 

Texas.  — Ft.  Worth  St  R.  Co.  v.  Rosedale 
St.  R.  Co.,  68  Tex.  163. 

See  also  West  Springfield,  etc.,  St.  R.  Co.  v. 
Bodurtha,  i8t  Mass.  583. 

Under  the  phrueology  of  a  particular  fran- 
chise the  forfeiture  has  been  held  to  extend  only 
to  the  portion  unfinished  within  the  time  pre- 
scribed. Houston  V.  Houston,  etc,  R.  Co.,  84 
Tex.  58 1. 

T.  St  Joseph  County  v.  South  Bend,  etc., 
R.  Co.,  ri8  Ind.  68;  People  v.  Broadway  R.  Co., 
126  N.  Y.  20. 

8,  Union  St  R.  Co.  v.  Saginaw  Circuit  Judge, 
113  Mich.  694  (paving  between  tracks). 
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Nature  and  Extent  of  Franchise  —  Exclusive- 
ness  of  Franchise;  and  the  title  Ehihbnt  Do- 
main, vol.  10,  pp.  1091,  iioo,  1117. 

1.  Forfeiture  for  Hoaam.  —  State  v.  East 
Fifth  St.  R.  Co.,  140  Mo.  539,  62  Am.  St  Rep. 
742  (failure  to  run  cars  for  three  jrears).  See 
abo  People  v.  Atlantic  Ave.  R.  Co.,  125  N.  Y. 
513;  People  V.  Broadway  R.  Co.,  126  N.  Y.  29, 
reversing  56  Him  (N.  Y.)  45.  And  see  the  title 
U1SS01.UT10N  OF  Corporations,  vol.  9,  p.  574. 

Evidence  that  the  street-railway  company  ran 
only  one  car  a  day  over  its  tracks,  doing  this 
not  for  the  accommodation  'of  the  public,  but 
merdy  as  a  pretense  for  holding  the  franchise, 
shows  a  sufficient  nonuser  to  warrant  a  judg- 
ment of  forfeiture.  People  v.  Sutter  St.  R.  Co., 
117  Cal.  604. 

S.  State  V.  East  Fifth  St.  R.  Co.,  140  Mo. 
S39,  62  Am.  St  Rep.  742. 

S.  Hestonville,  etc..  Pass.  R.  Co.  r.  Phila- 
ddphta,  89  Pa.  St.  210;  People's  Pass.  R.  Co. 
V.  Baldwin,  14  Phila.  (Pa.)  231,  37  Leg.  Int 
(Pa.)  424.  See  also  supra,  this  title.  Nature 
and  Extent  of  Franchise  —  What  Tracks  May 
Be  Laid. 

4.  State  V.  East  Fifth  St.  R.  Co.,  140  Mo. 
S39,  62  Am.  St  Rep.  712.  See  also  the  title  Quo 
Warranto,  vol.  23,  p.  639. 

5.  Breach  of  Condition  of  FraneUse. —  Tower 
V.  Tower,  etc.,  St.  R.  Co.,  68  Minn.  500,  64  Am. 
St  Rep.  493  (stated  under  Foweit  —  For- 
feit ukk,  vol.  13,  p.  1078);  Springfield  v.  Rob- 
berson  Ave.  R.  Co.,  69  Mo.  App.  514;  Plymouth 
V.  Chestnut  Hill,  etc.,  R.  Co.,  168  Pa.  St. 
181. 

6.  Time  of  Construction  Limited  —  California. 
—  People  V.  Sutter  St  R.  Co.,  117  Cal.  604; 
People  V.  Los  Angeles  Electric  R.  Co.,  91  Cal. 
338;  Omnibus  R.  Co.  v.  Baldwin,  57  C^l.  160, 
I  Am.  &  Eng.  R.  Cas.  316;  Oakland  R.  Co.  v. 
Oakland,  etc.,  R.  Co..  45  Cal.  365,  13  Am.  Rep. 
181  ;  Santa  Rosa  City  R.  Co.  v.  Central  St  R. 
Co..  (Cal.  1895)  38  Pac.  Rep.  986. 

Delaware.  —  Wilmington  City  R.  Co,  v.  Wil- 
mington, etc.,  R.  Co.,  (Del.  1900)  46  Atl.  Rep. 
12;  Williamson  v.  Gordan  Heights  R.  Co.,  (Del. 
1898)  40  Atl.  Rep.  933. 
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avoid  the  forfeiture  of  the  franchise  for  breach  of  such  conditions.*  So 
municipalities  may  waive  conditions  imposed  in  giving  their  consent  to  the 
use  of  streets  for  street-railway  purposes^'  bat  they  cannot  waive  performance 
of  conditions  imposed  by  the  state.* 

c.  Necessity  for  Judicial  Determination  of  Forfeiture.  —  In 
some  special  instances  provisions  for  forfeiture  of  street-railway  franchises  for 
breach  of  conditions  in  the  grant  have  been  considered  to  be  self-executing, 
so  that  upon  breach  of  the  conditions  the  existence  of  the  franchise  ipso  facto 
ceased  without  a  judicial  or  legislative  declaration  of  forfeiture;'  but  unless 
the  grant  clearly  so  provides,  the  breach  of  its  conditions  does  not  ipso  facto 
terminate  its  exigence;  there  must  be  a  judicial  or  at  least  a  legislative 
determination  to  that  effect.*  Where  the  franchise  under  which  a  street 
railway  operates  provides  that  the  municipality  may  declare  a  forfeiture  upon 
a  breach  of  certain  stipulations,  the  municipality  may  declare  the  forfeiture  at 
its  option  upon  a  conceded  breach  of  the  stipulations,  without  resort  to  the 
courts.* 

d.  Who  May  Enforce  Forfeiture.  —  As  a  general  rule  a  private  indi- 
vidual cannot,  in  a  collateral  proceeding,  assert  a  forfeiture  of  a  street-railway 
franchise  for  breach  of  the  conditions  contained  in  the  grant.*    The  state 


1.  Forfeiture  WaiTed.  —  People  v.  Los  Ange- 
les Electric  R.  Co.,  91  Cal.  338 ;  Santa  Rosa 
City  R.  Co.  ».  Central  St.  R.  Co.,  (Cal.  1895) 
38  Pac.  Rep.  986 ;  Bohmer  v.  Haflen,  (Supm. 
Ct.  Spec,  T.)  32  Misc.  (N.  Y.)  565;  Matt  -■  of 
New  York  El.  R.  Co.,  70  N.  Y.  327;  Dem  v. 
Salt  Lake  City  R.  Co.,  19  Utah  46.  See  also  the 
title  Dissolution  of  Cokpobations,  vol.  9,  p. 
596- 

Walvsr  by  .AeqniMoeiuie  and  Onuat  of  Additional 
Franohiaaa.  —  Dern  v.  Salt  Lake  City  R.  Co., 
19  Utah  46.  See  also  Bobmer  v,  HatTen, 
(Supm.  Ct.  Spec.  T.)  22  Misc.  (N.  Y.) 
565. 

2.  Chicago  City  R.  Co,  v.  People,  73  111.  541 ; 
New  Orleans,  etc.,  R,  Co.  v.  New  Orleans,  44 
La.  Ann,  748 :  Hodges  v.  Baltimore  Union  Pass. 
R.  Co.,  58  Md.  603. 

S.  People  V.  Sutter  St.  R.  Co.,  117  Cal.  604; 
Chic^o  City  R.  Co.  i:  People,  73  111.  541  ; 
State  V.  East  Fifth  St.  R.  Co.,  140  Mo.  539, 
62  Am.  St  Rep.  742. 

4.  PreTlilon  ftr  ForfUtwe  talf-weontiiig.  — 
Oakland  R.  Co.  v.  Oakland,  etc.,  R.  Co.,  45  Cal. 
365,  13  Am.  Rep,  i8t  (provision  that  the  fran- 
chise "  shall  utterly  cease  and  be  forfeited  ")  ; 
Wilmington  City  R,  Co.  v.  Wilmington,  etc., 
R.  Co.,  (Del.  1900)  46  Atl.  Rep.  12  ("shall 
wholly  cease  and  determine ")  ;  Matter  of 
Brooklyn,  etc.,  R.  Co.,  72  N.  Y.  245 ;  Brooklyn 
Steam  Transit  Co.  v.  Brooklyn,  78  N.  Y,  525; 
Hoaston  v.  Houston  Belt,  etc.,  R.  Co.,  84  Tex. 
581.  See  also  Atchison  St.  R.  Co.  v.  Nave, 
38  Kan.  744,  5  Am.  St.  Rep.  800.  See  also  the 
title  Dissolution  of  Corporations,  vol. 9,  p.  553 
et  scq.,  where  several  of  the  cases  above  are 
stated  and  considered  at  length. 

5.  Judicial  Determination  Generally  Neoenary 
—  California.  —  People  v.  Los  Angeles  Elec- 
tric R.  Co.,  91  Cal.  338;  Santa  Rosa  City  R.  Co. 
V.  Central  St.  R.  Co.,  (Cal.  1893)  38.  Pac. 
Rep.  986  ("  works  a  forfeiture  ")■  Compare 
Areata  v.  Areata,  etc.,  R.  Co..  92  Cal.  639. 

Maryland. —  Hodges    v.     Baltimore  Union 
Pass.  R.  Co.,  58  Md.  603. 
New    York.  —  Brooklyn    Cent    R.   Co.  v. 


Brooklyn  City  R.  Co.,  32  Barb.  (N.  Y.)  358; 
Matter  of  Brooklyn  El.  R.  Co.,  125  N-  Y. 
434;  Coney  Island,  etc.,  R,  Co.  v.  Kennedy,  is 
N.  Y.  App.  Div.  588;  Dusenberry  v.  New  York, 
etc..  Traction  Co.,  46  N.  Y.  App.  Div.  267. 

Ohio.  —  Akron,  etc.,  R.  Co.  v.  Bedford,  8 
Ohio  Dec.  142,  6  Ohio  N.  P.  276. 

Pennsylvania.  —  Scranton  R.  Co.  v.  Scran- 
ton,  s  Lack.  Leg.  N.  (Pa.)  250;  Plymouth  v. 
Chestnut  Hill,  etc.,  R..C0.,  15  Pa.  Co.  Ct.  442; 
Archbald  v.  Carbondale  Traction  Co.,  3  Pa. 
Dist  731- 

See  also  the  title  Dissolution  of  Corpora- 
tions, vol.  9,  p.  569  et  seq.,  and  see  FosPEiT 

 FOKFEITURE,  vol.    I3,  pp.    IO77,  IO78. 

Temporary  XqjiinctloQ  Fending  Freoesdings  to 
BetamiiM  Forfeiture.  —  DuseiUwrry  v.  New 
York,  etc.,  Traction  Co.,  46  N.  Y.  App.  Div. 

267. 

6.  Union  St.  R.  Co.  v.  Saginaw  Circuit 
Judge,  113  Mich.  694.  See  also  Stewart  r. 
Ashtabula,  98  Fed.  Rep.  516,  reversed  in  part 
107  Fed.  Rep.  857. 

7.  Frivate  Individual  Cannot  Enforce  Forftoitnre. 
—  Africa  v.  Knoxville,  70  Fed.  Rep,  729 ; 
Hodges  V.  Baltimore  Union  Pass,  R.  Co.,  58 
Md.  603 ;  Kitchell  v.  Manchester  Road  Electric 
R.  Co.,  79  Mo.  App.  340;  Hovelman  v.  Kansas 
City  Horse  R.  Co.,  79  Mo.  632;  Plymouth  v. 
Chestnut  Hill,  etc.,  R.  Co.,  15  Pa.  Co.  Ct. 
442;  Dem  V.  Salt  Lake  City,  R.  Co.,  19  Utah 
46.  See  also  City  R.  Co.  v.  Citizens'  St.  R. 
Co.  (Ind.  i8g8)  52  N,  E.  Rep.  157.  Compare 
Atchison  St.  R.  Co.  v.  Nave,  38  Kan.  744,  s 
Am.  St.  Rep.  800.  See  (generally  the  title 
Dissolution  of  Cobfoiiations,  vol.  9,  p. 
594- 

Ballway  Company  Claiming  Rival  Franohiie,  — 

Santa  Rosa  City  R.  Co.  v.  Central  St.  R.  Co., 
(Cal.  1895)  38  Pac  Rep.  986;  New  Orleans, 
etc.,  R.  Co.  V.  New  Orleans,  44  La.  Ann.  748. 
See  also  Hamilton  St.  R.  Electric  Co.  v.  Hamil- 
ton, etc..  Electric  Transit  Co.,  3  Ohio  Cir. 
Dec.  158,  5  Ohio  Cir.  Ct.  319.  Compare  Wil- 
mington City  R.  Co.  V.  Wilmington,  etc.,  R. 
Co.,  (Del.  J900)  46  Atl.  Rep.  12, 
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may  institute  proceedings  to  enforce  the  forfeiture,*  and  where  the  franchise 
is  granted  by  a  municipality  under  legislative  authority,  it  may  sue  to 
enforce  a  forfeiture  thereof  for  breach  of  the  conditions  imposed  by  it,'  but 
it  seems  that  a  municipality  cannot  assert  a  forfeiture  for  breach  of  conditions 
imposed  by  the  legislature  in  granting  the  franchise.* 

e.  Equitable  Relief  from  Forfeiture.  —  In  New  Jersey  a  court  of 
equity,  under  the  general  equitable  power  to  relieve  from  forfeitures,  has 
asserted  the  right  to  relieve  a  street-railway  company  from  the  effect  of  a 
forfeiture  of  its  street  franchise  incurred  through  a  failure  to  complete  the 
railway  within  the  time  stipulated  by  a  municipality  in  giving  its  consent 
to  the  use  of  its  streets.* 

7.  SfFeot  of  Terminatioii  of  !FraaohiBe.  —  Upon  the  termination*  of  the  fran- 
chise to  operate  a  street  railway,  the  right  to  maintain  the  tracks  in  the  street 
also  terminates,  as  such  right  is  merely  accessory  to  the  right  to  operate  the 
railway,  and  cannot  subsist  when  the  principal  right  is  gone.'  Upon  the 
termination  of  the  franchise,  the  company  has,  as  a  genersd  rule,  the  right  to 
remove  the  structure  of  its  railway.*  Sometimes,  however,  grants  of  street- 
railway  franchises  by  municipalities  expressly  provide  that  upon  the  termination 
of  the  franchise  the  railway  shall  revert  to  the  municipality.' 

Xn.  LiASiLZTT  FOB  Ihjubieb  fbok  Heolioekce  —  1.  Operation  of  Cars  — 
a.  General  Rights  and  Duties  —  (i)  Kigki  of  Way.  —  A  company  oper- 
ating a  street  railway  has  not  an  exclusive  or  parantount  right  to  the  use  of 
the  part  of  the  street  occupied  by  its  tracks,  either  as  against  other  vehicles" 


1.  state.  —  Pe(H>le  v.  Sutter  St.  R.  Co.,  117 
C'al.  604. 

8.  HonidwUtr.  —  Tower  v.  Tower,  etc.,  St. 
R.  Co.,  68  Minn.  500,  64  Am.  St.  Rep.  493 ; 
Springfield  v.  Roberson  Ave,  R.  Co.,  69  Mo. 
App.  514;  Plymouth  v.  Chestnut  Hill,  etc.,  R. 
Co.,  168  Pa.  St.  181.  Compare  Brooklyn  Cent. 
R.  Co.  V.  Brook^n  City  R.  Co.,  33  Barb.  Y.) 
358. 

3,  Milwaukee  Electric  R.,  etc.,  Co.  v.  Mil- 
waukee, 9$  Wis.  39,  60  Am.  St.  Rep.  81.  See 
alio  Elmira  v.  Maple  Ave.  R.  Co.,  (Supm.  Ct. 
Gen.  T.)  21  N.  Y,  St.  Rep.  544- 

4.  North  Jersey  St.  R.  Co.  v.  South  Orange 
Tp.  58  N.  J.  Eq.  83. 

6.  Southern  R,  Co.  v.  Memphis,  (C.  C.  A.) 
97  Fed.  Rep.  819. 

6.  Young  V.  Magazine  St,  R.  Co.,  24  La.  Ann. 
53-  See  also  Union  St.  R.  Co.  v.  Saginaw  Cir- 
cuit Judge,  113  Mich.  694. 

T.  See  for  e^cample  Tower  v.  Tower,  etc., 
St.  R.  Co..  68  Minn.  500,  64  Am.  St.  Rep. 
493- 

8.  Ho  EzolniiTe  Bight  ofWay—  United  States. 
—  Cincinnati  St.  R.  Co.  v.  Whitcomb,  (C.  C. 
A.)  66  Fed.  Rep.  915. 

Arkansas.  —  Little  Rock  Traction,  etc.,  Co. 
V.  Morrison,  69  Ark.  389. 

California.  —  Shea  v.  Potrero,  etc.,  R.  Co.,  44 
CaL  414. 

Connecticut.  —  Laufer  v.  Bridgeport  Tracnon 
Co.,  68  Conn.  475. 

Illinois.  —  Chicago  West  Div.  R.  Co.  v.  In- 
graham,  131  111.  659;  North  Chicago  St.  R.  Co. 
f.  SmadrafF,  189  111.  155;  West  ChicaRO  St.  R. 
Co.  V.  Levy,  82  111.  App.  202 ;  West  Chicago  St, 
R.  Co.  V.  Maday,  88  111.  App.  49,  affirmed  i83 
IlL  308:  Joliet  R.  Co.  v.  Barty,  96  111.  App. 
351.  Compare  West  Chicago  St.  R.  Co.  v. 
Dougherty,  89  lU.  App.'  362. 

Indiana.  —  Muncie  St.  R.  Co.  v.  Maamard,  5 
Ind.  App.  S7a. 


Kansas.  —  Edgerton  v.  O'Neil,  4  Kan.  App. 


73. 

Louisiona.  —  Brown  v.  Duplessis,  14  La.  Ann, 
854;  Cline  v.  Crescent  City  R.  Co.,  43  La.  Ann. 

3^7- 

Maryland.  —  Lake  Roland  El.  R.  Co.  v.  Mc- 
Kcwen,  80  Md.  593. 

Mickigan.  —  Rascher  v.  East  Detroit,  etc.,  R. 
(.0.,  90  Mich.  413,  30  Am.  St.  Rep.  447;  Mertz 
i:  Detroit  Electric  R.  Co.,  125  Mich.  11.  Com- 
pare Kornetzski  v.  Detroit,  94  Mich.  341. 

Minnesota.  —  Armstead  v.  Mendenhall,  83 
Minn.  136;  Wilson  v.  Minneapolis  St.  R.  Co., 
74  Minn.  436. 

Nebraska.  —  Omaha  St.  R.  Co.  v.  E)uvall,  40 
Neb.  29. 

Netv  Jersey.  —  Camden  Horse  R.  Co.  v.  Qti- 
rens'  Coach  Co.,  28  N.  J.  Eq.  145;  Citizens' 
Coach  Co.  V.  Camden  Horse  R.  Co.,  33  N.  J. 
Eq.  367,  affirming  31  N.  J.  Eq.  525;  Buttelli  f. 
Jersey  City,  etc..  Electric  R.  Co.,  59  J-  t~ 
302 ;  Woodland  v.  North  Jersey  St.  R.  Co.,  66 
N.  J.  L.  455. 

Ni-w  York.  —  Adolph  v.  Central  Park,  etc., 
R.  Co.,  65  N.  Y,  554 ;  Fleckenstein  v.  Dry 
Dock,  etc.,  R.  Co.,  105  N.  Y.  655,  8  N.  Y.  St. 
Rep.  32 ;  Bresky  v.  Third  Ave.  R.  Co.,  16  N.  Y. 
App.  Div.  83 ;  Wilbrand  v.  Eighth  Ave.  R.  C6., 
3  Bosw.  (N.  Y.)  314;  Buys  v.  Third  Avtf.  R. 
Co.,  45  N.  Y.  App.  Div.  1 1 ;  Hennesay  r.  Brook- 
lyn City  R.  Co.,  73  Hun  <N.  Y.)  569 ;  Fettritch 
V.  Dickenson,  (C.  PI.  Gen.  T.)  aa  How.  Pr. 
(N.  Y.)  248.  Compare  Hewlett  v.  Brookfyn 
Heights  R.  Co.,  63  N.  Y.  App.  Dir.  423. 

Pennsylvania.  —  Patterson  v.  Pittston,  8 
Kulp  (Pa.)  S3o;  Second,  etc.,  SL  R.  Co.  v. 
Morris,  8  Phila.  (Pa.)  304.  Compare  Mc- 
Cracken  v.  Consolidated  Traction  Co.,  201  Pa. 
St  378. 

Texas.  —  Galveston  Gty  R.  Co.  v.  Hewitt,  67 
Tex.  473,  60  Am.  Rep.  32;  San  Antonio  St  K. 
Co.  V.  Renfcen,  15  Tex.  Civ.  App.  2J9. 
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or  as  against  pedestrians.*  Asa  matter  of  necessity,  however,  from  the  fact 
that  street  cars  can  travel  only  upon  the  tracks,  they  have  in  a  qualified  sense 
a  paramount  right  of  way  In  that  vehicles  traversing  the  street  upon  which 
the  tracks  are  laid  must  give  way  to  cars  which  they  meet  or  by  which  they 
are  overtaken  : '  and  the  same  is  true  as  regards  pedestrians.'  For  the  pur- 
pose of  crossing  a  street  upon  which  a  street  railway  is  operated,  other  vehicles 
have  an  equal  right  with  the  street  cars  to  the  use  of  the  street,^  especially 
where  streets  intersect;  '  and  a  driver  of  a  vehicle  approaching  the  line  of  a 
street-railway  company  has  the  right  of  way  if,  proceeding  at  a  rate  of  speed 
which  under  the  circumstances  is  reasonable,  he  can  reach  the  point  of  cross- 
ing in  time  to  go  safely  on  the  tracks  in  advance  of  an  approaching  car,  the 
latter  being  sufticiently  distant  to  be  checked  and  if  need  be  stopped  before 
it  reaches  him.*^   At  street  crossings  pedestrians  have  also  equal  rights  with 

(Brooklyn  City  Ct.  Gen.  T.)  12  N.  Y.  Supp.  aaa. 

Ohio.  —  Siek  f .  Toledo  ConaoL  St.  R.  Co.,  9 
Olito  Ctr.  Dec.  si. 

PtnnsylvaHia.  —  ^risman  v.  East  Harrift- 
burg  City  Pass.  R.  Co.,  150  Pa.  St.  180. 

8.  Hot  Springs  St.  R.  Co.  v.  Johnson,  64  Ark. 
420;  Fenton  v.  Second  Ave.  R.  Co.,  126  N.  Y. 
625,  reversing  56  Hun  (N.  Y.)  99;  Warner  v. 
People's  St.  R.  Co.,  141  Fa.  St.  615.  See  also 
Fonda  v.  St  Paul  City  R.  Co.,  77  Minn.  336. 

4.  Qark  v.  Bennett,  123  Cal.  27s;  McCIain 
v.  Brooklyn  City  R.  Co.,  116  N.  Y.  459,  affirm- 
ing 42  Hun  (N.  Y.)  657;  Kennedy  v.  Third 
Ave.  R.  Co.,  31  N.  Y.  App.  Div.  30.  Compare 
De  Lon  v.  Kokomo  City  St.  R.  Co.,  22  Ind. 
App.  377- 

5.  Street  InterMCtioiis  —  Delaware.  —  Price  v. 
Charles  Warner  Co.,  i  Penn,  (Del.)  462. 

District  of  Colttmbia.  —  Eckington,  etc..  R. 
Co.  V.  Hunter,  6  App.  Cas.  (D.  C)  287. 

Illinois.  —  Chicago  City  R.  Co.  v.  Martensen, 
100  111.  App.  306,  a$irmed  198  IlL  511. 

Nebraska.  —  Omaha  St.  R.  Co.  v.  Cameron, 
43  Neb.  297. 

New  Jersey.  —  New  Jersey  Electric  R.  Co.  v. 
Miller,  59  N.  J.  L.  423;  Shelly  v.  Brunswick 
Traction  Co.,  65  N.  J.  L.  639. 

New  York.  —  Buhrens  v.  Dry  Dock,  etc.,  R. 
Co.,  53  Hun  (N.  Y.)  571,  a/firmed  125  N.  Y. 
703;  O'Neil  V.  Diy  Dock,  etc,  R.  Co.,  129  N.  Y. 
i25>  affirming  59  N.  Y.  Super.  Ct.  123;  Bern- 
hard  V.  Rochester  R.  Co.,  €8  Hun  (N.  Y.)  369; 
Zimmerman  v.  Union  R.  Co.,  3  N.  Y.  App. 
Div.  219;  Huber  v,  Nassau  Electric  R.  Co.,  22 
N.  Y.  App.  Div.  426;  Brozek  v.  Steinway  R. 
Co.,  23  N.  Y.  App.  Div.  623 ;  Hergert  v.  Union 
R.  Co.,  35  N.  Y.  App.  Div.  218;  Reilly  v. 
Brooklyn  Heights  R.  Co.,  65  N.  Y.  App.  Div. 
453;  Wittel  v.  Third  Ave.  R.  Co.,  (N.  Y.  Citv 
Ct.  (3en.  T.)  3  Misc.  (N.  Y.)  561 ;  Chapman  v. 
Atlantic  Ave.  R.  Co.,  (Brooklyn  City  Ct.  Gen. 
T.)  14  Misc.  (N.  Y.)  384;  Degnan  v.  Brooklyn 
City  R.  Co.,  (Brooklyn  City  Ct.  Gen.  T.)  14 
Misc.  (N.  Y.)  388;  Disc  v.  Metropolitan  St.  R. 
Cn,  (Supm.  Ct.  App.  T.)  22  Misc.  (N.  Y.)  97; 
O'Rourke  v.  Yonkera  R.  Co.,  33  N.  Y.  App. 
Div.  8. 

Tenni^t**'  —  Nashville,  etc,  R.  Co.  v.  Nor- 
man, 1 08  3*4. 

Cojujirff*  B«^ber  v.  Spokane  St.  R.  Co.,  22 
Wash  *^  19;  Stafford  V.  Chippewa  Valley  Elec- 

Q  t-  3trsey  Electric  R.  Co.  v.  Miller,  59 
K   "•t^m^'  A«'  Consolidated  Traction 

'  \       j-^W3;  Buhrens  v.  Dry  Dock,  etc, 
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Washington.  —  Spurrier  v.  Front  St.  Cable 
R.  Co.,  3  Wash.  659 ;  Traver  v.  Spokane  St.  R. 
Co..  35  Wash.  225.  Compare  Tncb  v.  Mil- 
waukee Electric  R.,  etc,  Co.,  108  Wis.  593. 

1.  Chicago  West  Div.  R.  Co.  v.  Ingraham,  33 
111.  App.  351,  affirmed  131  III.  659;  Canfield  v. 
North  Chicago  St.  R.  Co.,  98  HI.  App.  i ;  But- 
telli  V.  Jersey  City,  etc.,  Electric  R.  Co.,  59 
N.  J.  L.  302;  Gilmore  v.  Federal  St.,  etc..  Pass. 
R.  Co.,  153  Pa.  St.  31,  34  Am.  St.  Rep.  683; 
Gibbons  v.  Wilkes-Barre.  etc,  St.  R.  Co.,  155 
Pa.  St.  379' 

S.  Duty  to  Give  "Wwig  to  PuMf*  of  Street  Cvs.— 
United  Slates.  —  Gncinnati  St.  R.  Co.  v.  Wbit- 
comb,  31  U.  S.  App.  374. 

Ca/t/omta.  —  Bailey  V.  Market  SL  Cable  R. 
Co.,  1 10  Cal.  320. 

Delaware.  —  Brown  v.  Wilmington  City  R. 
Co.,  I  Penn.  (Del.)  333;  Adams  v.  Wilmington, 
etc.  Electric  R.  Co.,  3  Penn.  (Del.)  512;  Farl^ 
V.  Wilmington,  etc.  Electric  R.  Co.,  3  Penn. 
(Del.)  581. 

Illinois.  —  Chicago  West  Div.  R.  Co.  v.  Bert, 
69  III.  388;  North  Chicago  St.  R.  Co.  v.  Smad- 
raff,  189  III.  155;  North  Chicago  Electric  R. 
Co.  V.  Peuser,  190  111.  67. 

Maine.  —  Flewelling  v.  Lewiflton,  etc,  Horse 
R.  Co.,  89  Me.  585- 

Missouri.  —  Moore  v.  Kansas  City,  etc.  Rapid 
Transit  R.  Co.,  126  Ho.  265. 

New  Jersey  Orange,  etc.,  Horse  R.  Co.  v. 

Ward,  47  N.  J.  L.  560 ;  North  Hudson  County 
R.  Co.  V.  Isley,  49  N.  J.  L.  468 ;  Jersey  City, 
etc.,  R.  Co.  V.  Jersey  City  Horse  R.  Co.,  30 
N.  J.  Eq.  61,  reversed  on  other  grouttds  21  N. 
J.  Eq.  550 ;  Buttelli  v.  Jersey  City,  etc.  Electric 
R.  Co.,  59  N.  J.  L.  302. 

New  York.  —  Hegan  v.  Eighth  Ave.  R.  Co., 
15  N.  Y.  360;  Adolpb  V.  Central  Park,  etc,  R. 
Co.,  76  N.  Y.  530 ;  Buhrens  v.  Dry  Dock,  etc., 
R.  Co.,  125  N.  y.  702;  O'Neil  v.  Dry  Dock, 
etc.,  R.  Co.,  129  N.  y.  125,  26  Am.  St.  Rep. 
512;  Bernhard  v.  Rochester  R.  Co.,  68  Hun 
(N.  Y.)  369;  Hennessy  v.  Brooklyn  City  R.  Co., 
73  Hon  (N.  Y.)  569;  Cambeis  v.  Third  Ave. 
R,  Co.,  (C.  PI.  Gen.  T.)  i  Misc.  (N.  Y.)  158; 
Rosenblatt  v.  Brooklyn  Heights  R.  Co..  a6 
N.  Y.  App.  Div.  €00 ;  Dillon  v.  Nassau  Electric 
R.  Co.,  59  N.  Y.  App.  Div.  614;  Wilbrand  v. 
Eighth  Ave.  R.  Co.,  3  Bosw.  (N.  Y.)  314; 
Barker  v.  Hudson  River  R.  Co.,  4  Daly  (N.  Y.) 
274;  O'Neill  V.  Third  Ave.  R.  Co.,  (C.  PI.  Gen. 
T.)  3  Misc.  (N.  Y.)  521 ;  Kennedy  v.  Metro- 
politan St.  R.  Co..  (C.  PI.  Gen.  T.)  11  Misc. 
(N.  Y.)  330 ;  Qxam  v.  Atlantic  Ave  R.  Co., 
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the  street  cars  in  the  use  of  the  streets  for  crossing.'  Where  street  railways 
intersect  at  street  crossings,  irrespective  of  motive  power  neither  has  a  superior 
right  of  way,  but  it  is  tne  duty  of  the  one  last  arriving  at  the  intersection  to 
give  way  to  the  other.*  In  Michigan,  by  statute,  where  street  cars  on  inter- 
secting lioes  arrive  at  the  intersection  at  substantially  the  same  time,  prece- 
dence is  given  to  the  car  on  the  track  first  laid.'  Where  the  track  of  the 
street  railway  is  laid  in  part  over  private  land  over  which  it  has  secured  the 
right  of  way,  it  has,  of  course,  a  right  to  the  exclusive  use  of  such  part  of  its 
tracks.* 

{2)  General  Degree  of  Care  Required.  —  It  is  the  duty  of  persons  operating 
street  cars  to  use  reasonable  or  ordinary  care,  or  the  care  which  an  ordinarily 
or  reasonably  prudent  man  would  use,  to  avoid  injury  to  other  persons  using 
the  street.'  The  standard  of  ordinary  care  is  not,  however,  absolute,  but 
varies  according  to  the  circumstances  and  according  to  the  possible  or  prob- 
able danger  which  may  arise.*  Thus,  greater  care  is  required  in  the  opera- 
tion of  heavy  cars  traveling  at  high  rates  of  speed  than  would  be  required  in 
the  operation  of  lighter  cars  traveling  at  slower  rates  of  speed  and  more 
quickly  stopped.'    So  a  higher  degree  of  care  is  required  in  the  operation  of 


R.  Co.,  53  Hun  (N.  Y.)  571,  amrmed  laj  N.  Y. 
703;  Toledo  Bectrie  St.  R.  Co.  v.  Westen- 
hnber.  is  Ohio  Gr.  Dec.  aa. 

1.  Towner  v.  Brooklyn  Heights  R.  Co.,  44 
N.  Y.  App.  Div.  638;  Scbulman  v.  Houston, 
etc.,  R.  Co.,  (N.  y.  Super.  Ct.  Gen.  T.)  15  Misc. 
(N.  Y.)  30.  Compare  Citizens'  St.  R.  Co.  V. 
Howard,  102  Tenu.  474. 

8.  CroHing  of  Two  Street  Sailvsyi.  —  See 
infra,  this  subsection.  Collision  Between  Street- 
railway  Can, 

9,  Becker  v.  Detroit  Citizens'  St.  R.  Co.,  121 
Mich.  580. 

4.  PriTate  Bight  of  Way.— Floyd  v.  Paducafa 
R.,  etc.,  Co.,  (Ky.  1901)  64  S.  W.  Rep.  653. 
Compare  Liekens  v.  Staten  Island  Midland  R. 
Co..  64  N.  Y.  App.  Div.  337- 

B.  BMMnmUt  or  Ordinary  Care.  —  United 
States.  —  Cincinnati  St.  R.  Co.  v.  Wbitcomb, 
31  U.  S.  App.  374 ;  Stelk  V.  McNulta,  (C.  C.  A.) 
99  Fed.  Rep.  138. 

Arkansas.  —  Citizens'  St.  R.  Co.  v.  Steen,  42 
Ark.  321. 

California.  —  Driscoll  v.  Market  St.  Cable 
R.  Co.,  97  Cal.  553,  33  Am.  St.  Rep.  303;  Shea 
V.  Potrero,  etc.,  R.  Co.,  44  Cal.  414. 

Delaware.  —  Brown  v.  Wilmington  Gty  R. 
Co.,  I  Penn.  (Del.)  332. 

Illinois.  —  North  Chicago  St.  R.  Co.  v. 
Zeiger,  78  III.  App.  463;  North  Chicago  St  R. 
Co.  V.  Allen,  82  III.  App.  128;  West  Chicago 
St.  R.  Co.  V.  Wizemann,  83  111.  App.  402 ; 
McGary  v.  West  Chicago  St.  R.  Co.,  85  111. 
App.  610;  Chicago  City  R.  Co.  v.  Anderson,  93 
111.  App.  419,  tt^rmed  193  111.  9;  South  Chicago 
City  R.  Co.  v.  Kinnare,  96  111.  App,  aio; 
Chicago  West  Div.  R.  Co.  v.  Ingraham,  131  111. 
659. 

ifiMAu.  ~  Topeka  City  R.  Co.  v.  Higga,  38 
Kan.  375. 

Louisiana.  —  Barnes  V.  Shrereport  Gtj  R. 
Co.,  47  La.  Ann.  1218. 

Massachusetts.  —  O'Leary  v.  Brockton  St.  R. 
Co.,  177  Mass.  187. 

Missouri. — Pope  v.  Kansas  City  Cable  R.  Co., 
99  Mo.  400;  Stanley  v.  Union  Depot  R.  Co., 
114  Mo.  606;  Bindbental  v.  Street  R.  Co.,  43 
Mo.  App.  463. 
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Montana.  —  Wall  v.  Helena  St  R.  Co.,  12 
Mont.  44. 

New  Korfc.  —  Wdler  v.  Manhattan  R.  Cb.. 
53  Hun  (N.  Y.)  372;  McCain  v.  Brooklyn  Oty 
R.  Co.,  116  N.  Y.  459;  Moroney  v.  Brooklyn 
City  R.  Co.,  (Brooklyn  City  Ct.  Gen.  T.)  30  N. 
Y.  St.  Rep.  911  ;  Seagriff  v.  Brooklyn  Heighu 
R.  Co.,  31  N.  Y.  App.  Div.  595;  Harvey  v. 
Nassau  Electric  R.  Co.,  35  N.  Y.  App.  Div.  307. 

Ohio.  —  Pendleton  St.  R.  Co.  v.  Shires,  18 
Ohio  St.  S55;  Pendleton  St.  R.  Co.  v.  Stall- 
man,  22  Ohio  St.  I. 

Pennsylvania.  —  Jones  v.  Greensburg,  etc., 
R.  Co.,  9  Pa.  Super.  Ct.  65- 

Tennessee.  —  Memphis  City  R.  Co.  v.  Logne, 
13  Lea  (Tenn.)  33;  Gtizens'  St.  R.  Co.  v.  Dan, 
103  Tenn.  330. 

r«2w._  Galveston  City  R.  Co.  v.  Hewitt,  67 
Tex.  473,  60  Am.  Rep.  33;  San  Antonio  SL  R. 
Co.  V.  Mecbler,  (Tex.  Civ.  App.  1894)  ^9  S.  W. 
Rep.  303,  87  Tex.  638.  Compare  Dallas  City 
R.  Co.  V.  Beeman,  74  Tex.  391 ;  San  Antonio 
St.  R.  Co.  V.  Cailloutte,  79  Tex.  341. 

Virginia.  —  Norfolk  R.,  etc.,  Co.  v.  Corletto, 
100  Va.  355. 

Washington.  —  Traver  v.  Spskane  St.  R.  Co, 
35  Wash,  335. 

Wisconsin. —  Stafford  v.  Chippewa  Valley 
Electric  R.  Co.,  no  Wis.  331 ;  lltoresen  v.  La 
Crosse  Gty  R.  Co.,  87  Wis.  597.  41  Am.  St. 
Rep.  64* 

See  also  the  title  NacLtOBHCX,  voL  31,  p.  463 

et  seq. 

6.  Cincinnati  St.  R.  Co.  v.  Wbitcomb,  31 
U.  S.  App.  374;  Citizens'  St.  R.  Co.  v.  Steen, 
43  Ark.  331 ;  Maxwell  v.  Wilmington  City  R. 
Co..  I  Marv.  (Del.)  199 ;  Adams  v.  Wilmington, 
etc..  Electric  R.  Co.,  3  Penn.  (Del.)  511;  Farley 
V.  Wilmington,  etc.,  Electric  R.  Co.,  3  Penn. 
(Del.)  581  ;  Metropolitan  R.  Co.  v.  Hammett,  13 
App.  Cas.  (D,  C.)  370 ;  Kestner  v.  Pittabui^, 
etc.,  Traction  Co.,  158  Pa.  St.  422. 

7.  Gncinnati  St.  R.  Co.  v.  Whitcomb,  31  U. 
S.  App.  374;  Winters  v.  Kansas  City  Cable  R. 
Co.,  99  Mo.  509,  17  Am.  St.  Rep.  591;  Dallas 
Rapid  Transit  R.  Co.  v.  Dun  lap,  7  Tex.  Gt. 
App.  471 ;  Cogawdl  v.  West  St.,.  etc.,  Electric 
R.  Co.,  5  Wash.  46. 
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cars  in  the  more  thronged  streets  of  a  city  than  in  the  less  frequented  streets, 
or  in  the  open  or  suburban  parts; '  greater  care  is  required  at  street  crossings 
where  pedestrians  and  vehicles  may  be  expected  than  at  other  points;^ 
and  greater  care  is  to  be  used  to  avoid  injuries  to  children  in  the  street  than 
the  law  demands  for  the  protection  of  adults.^  Where  a  street  railway  is 
constructed  partly  in  a  street  and  partly  over  a  private  road,  the  only  care 
required  toward  persons  on  the  private  road  is  that  required  toward 
licensees.* 

itutraotioDB  have  frequently  been  held  to  be  erroneous  as  imposing  too  great 
a  burden  on  the  company;^  for  example,  an  instruction  importing  that  the 
street-railway  company  was  required  to  use  extr^rdinary  precautions  *  or 
such  a  degree  of  care  as  would  prevent  accidegt.* 

A  Sole  of  the  suMt<rallwft7  Compu;  for  the  direction  of  its  servants  in  the 
operation  of  cars  which  imposes  upon  them  a  higher  degree  of  care  than  is 
imposed  by  law  cannot  be  considered  as  determining  the  degree  of  care 
required.** 

(3)  Employment  of  Servamts.  —  A  street-railway  company  is  required  to 
employ  competent  servants  to  operate  its  cars,  and  is  liable  for  injuries  caused 
through  the  incompetency  of  such  servants;®  but  where,  at  the  time  of  an 
accident,  no  negligence  on  the  part  of  the  servants  in  charge  of  the  car  is 
shown,  the  company  cannot  be  held  liable  on  mere  proof  of  facts  affecting  the 
general  character  of  such  servants  for  skill  or  proficiency  in  the  discharge  of 
their  duties.^**   A  street-railway  company  is  also  required  to  provide  enough 

1.  Brown  v.  Wilmington  City  R.  Co.,  i  Penn. 
(DeL)  332;  Liddy  v.  St.  Louis  R.  Co.,  40  Mo. 
506. 

8.  Wkan  TdddM  and  FitetrfaM  Kfty  Be  Ex- 
fMtid  —  Alabma.  —  HigUand  Ave.,  etc.,  R. 
Co.  V.  Sampson,  112  Ala.  425. 

litimris.  —  West  Chicago  St.  R.  Co.  v.  Fetters, 
196  III.  298;  Wallen  v.  North  Chicago  Sl  R. 
Co.,  82  111.  App.  103. 

Ktutucky.  —  OwaatMoo  R.  Co.  v.  Hill, 
(I^.  1900)  s6  S.  W.  Rep.  ai. 

Jtftnnrwto.  —  Strutael  v.  St.  Paul  City  R.  Co., 
47  Minn.  543 ;  Wataon  v.  Minneapolis  Sl  R. 
Co.,  53  Minn.  551. 

Mittouri.  —  Winters  v.  Kansas  Gty  Cable  R. 
Cb.,  99  Mo.  509,  17  Am.  St.  Rep.  591. 

New  For*.  —  McQain  v.  Brooklyn  City  R. 
Co..  116  N.  Y.  459;  Hoyt  v.  Metropolitan  St.  R. 
Co.,  73  N.  Y.  App.  Div.  249 ;  thinican  v.  Uaion 
R.  Co.,  39  N.  y.  App.  Div.  497. 

yirginia.  —  Bass  v.  Norfolk  R.,  etc.,  Co.,  100 
Va.  I. 

Wiicon^n.  —  Heucke  v.  Milwankee  City  R. 
Co.,  69  Wis.  401 ;  Stafford  v.  Chippewa  Vall^ 
Electric  R.  Co.,  110  Wis.  3$^- 

8.  West  Chicago  St.  R.  Cb.  v.  Schvartx,  93 
111.  App.  387. 

4.  Hooper  v.  Staten  Island  Midland  R.  Co., 
(Supm.  Ct.  App.  T.)  32  Misc.  (N.  Y.)  721. 

6.  Instraetiont. —  Moroney  v.  Brooklyn  City 
R.  Co.,  (Brooklyn  City  Ct.  Gen.  T.)  9  N.  Y. 
Supp.  546;  Memphis  St.  R.  Co.  v.  >Vilson,  108 
Tenn.  618. 

6.  Eckington,  etc.,  R.  Co.  v.  Hunter,  6  App. 
Caa.  (D.  C.)  287. 

7.  West  Chicago  St.  R.  Co.  v.  Wizemano,  83 
m.  An*.  40a.  See  also  O'Leary  v.  Brodrton  St. 
K.  Co.,  177  Mass.  187. 

t,  Isackson  f.  Duluth  St.  R.  Co..  75  Minn. 
■7.  Compare  Hart  V.  Cedar  R^ds,  etc.,  R. 
Co.,  log  Iowa  631. 

9.  Bmjtoyawat  of  Oomptt—t  8T»ati — Arkm- 


sas.  —  Little  Rode  Traction,  etc..  Co.  v.  Morri- 
son, 69  Ark.  289. 

California.  —  Swain  v.  Fourteenth  St.  R.  Co., 
93  Cal.  179. 

Delaware.  —  Brown  v.  Wilmington  City  R. 
Co.,  I  Penn.  (Del.)  332. 

Kentucky.  —  South  Covington,  etc.,  St.  R.  Co. 
f.  Herrklotz,  104  Ky.  400. 

Louisiana. —  Rice  v.  Crescent  City  R.  Co.,  51 
La.  Ann.  108. 

Michigan. —  Holman  v.  Union  St.  R.  Co.,  114 
Mich.  208. 

Montana.  — Vifail  v.  Hdena  St.  R.  Co.,  12 
Mont.  44. 

New  Hampshire.  —  Warren  v.  Handiester 
St.  R.  Co.,  70  N.  H.  35a. 

New  York.  —  Pyne  v.  Broadway,  etc,  R.  Co., 
(C  PI.  Gen.  T.)  19  N.  Y.  Supp.  217.  Compare 
Bittner  v.  Crosstowa  St.  R.  Co.,  153  N.  Y.  76, 
60  Am.  St.  Rep.  588. 

Pennsylvamia. — Todd  ».  Second  Ave.  Trac- 
tion Co.,  19a  Pa.  St.  587. 

In  Wall  V.  Helena  St.  R.-Co.,  12  Mont.  44,  it 
appeared  that  at  the  time  of  the  injury  a  boy 
fifteen  years  old  was  the  driver,  and  that  had 
there  been  a  competent  driver  in  charge  the 
injury  could  have  been  prevented.  The  com- 
pany was  held  liable. 

Motomuui  with  Defeetlve  Eyflsight— Rice  v. 
Crescent  City  R.  Co.,  51  La.  Ann.  108. 

Bninkao  Driver.  —  Pyne  v.  Broadway,  etc.,  St. 
R.  Co.,  (C.  PI.  Gen.  T.)  19  N.  V.  Supp.  217. 

10,  CunninRham  v.  Los  Angeles  R.  Co.,  115 
Cal.  561  :  Snider  v.  New  Orleans,  etc.,  R.  Co., 
48  La.  Ann.  1. 

And  in  Philadelphia  City  R.  Co.  v.  Henrice, 
92  Pa.  St.  431,  37  Am.  Rep.  699,  it  was  held 
that  a  witness  could  not  be  asked  how  many 
hours  the  drivers  and  conductors  were  em- 
ployed each  day  for  the  purpose  of  showing 
that  the  driver  was  physically  tniable  to  dis- 
charge his  doty. 
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men  on  its  cars  to  control  them  properly ;  ^  but  it  has  been  held  that  a  com- 
pany operating  cars  by  horse  power  was  not,  as  a  matter  of  law,  required  to 
keep  a  conductor  on  each  of  its  cars  in  addition  to  a  driver,*  and  in  the 
absence  of  evidence  that  a  conductor  was  necessary  for  the  safe  running  of  an 
electric  car  it  has  been  held  to  be  error  to  admit  evidence  that  there  was  no 
conductor  on  the  car  at  the  time  of  the  accident.' 

Flmgmen  at  Croulngi.  —  The  rule  requiring  ordinary  railroad  companies  to 
station  flagmen  at  much-traveled  street  crossings  does  not  apply  to  street 
railways.*. 

(4)  Character  and  Condition  of  Cars.  —  A  street-railway  company  is  under 
a  duty  to  use  reasonable  care  to  see  that  its  cars  are  in  proper  condition,  so 
that  they  may  be  operated  without  undue  damage  to  the  public,*  and  to  equip 
its  cars  with  such  safety  appliances  as  men  of  average  prudence  would  use 
under  the  circumstances.^  But  it  is  not  required  to  equip  its  cars  with  the 
best  appliances  to  avoid  accidents  which  human  skill  has  devised;  it  is  only 
required  to  use  appliances  which  are  in  general  use  and  which  have  been  found 
to  be  usually  adequate  and  safe,  and  to  avail  itself  of  new  inventions  and 
improvements  known  to  it.**  And  it  is  not  required  to  adopt  a  device  the 
practical  utility  of  which  has  not  been  demonstrated.*  The  failure  to  furnish 
a  car  with  proper  equipment  does  not  render  the  company  liable  for  injuries 
which  result  from  other  causes  than  such  failure.^** 

(5)  Speed  and  Control  of  Cars.  —  It  is  negligence  on  the  part  of  a  street- 
railway  company  to  operate  its  cars  at  so  great  a  speed  that  they  cannot  be 
controlled  to  avoid  injury  to  pedestrians  and  vehicles  rightfully  on  the  track.^' 


1.  J>at7  to  Employ  SaAelent  BerTanti.  — Flour- 
no7  V.  Shrereport  Belt  R.  Co.,  50  La.  Ann.  635. 
As  to  the  regulation  of  this  matter  by  ordi- 
nance, see  supra,  this  title,  Regulation  and 
Control  —  Precautions  in  Operation  of  Cars  — 
Number  of  Operators  on  Cars. 

%,  Dunn  V.  Cass  Ave.,  etc.,  R.  Co.,  ai  Mo. 
App.  188. 

5.  Christen  sen  v.  Union  Trunk  Une  R.  Co., 
6  Wash.  75- 

4.  nftgiaeii.  ~~  Sec  the  title  Cbossings,  vol.  8, 

p.  396  et  leq. 

6.  Eckington,  etc.,  R.  Co.  v.  Hunter/  6  App. 
Cm.  (D.  C.)  387. 

e.  Character  and  Condition  of  Can  —  Arkansas. 
—  Little  Rock  Traction,  etc.,  Co.  v.  Morrison, 
69  Arte.  289. 

Illinois.  —  Cbic^o  City  R.  Co.  v.  Mager,  185 
III.  336;  South  Chicago  City  R.  Co.  v.  Purvis, 
193  HL  454- 

New  York.  —  Dintruff  v.  Rochester  City,  etc., 
R.  Co.,  (Supra.  Ct.  Gen.  T.)  10  N.  Y.  Supp.  403. 

Pennsylvania.  —  Musser  v.  Lancaster  City  St. 
R.  Co.,  176  Pa.  St.  631. 

Utah.  —  Thompson  v.  Salt  Lake  Rapid  Tran- 
sit Co.,  16  Utah  aSi. 

WaxhiHgton.  —  Roberts  v.  Spokane  St.  R. 
Co.,  23  Wash.  335;  Mitchell  v.  Tacoma  R.,  etc., 
Co.,  9  Wash.  120, 

See  also  Gargan  v.  West  End  St.  R.  Co.,  176 
Mass.  106;  Mt.  Adams,  etc.,  R.  Co.  v.  Cavagna, 
3  Ohio  Cir.  Dec.  608,  6  Ohio  Cir.  Ct.  606. 

Gar  of  Anothar  Company. —  If  a  person  on  the 
street  is  injured  through  a  defect  in  a  street 
ear,  the  company  using  it  cannot  avoid  liability 
by  showing  that  it  belonged  to  another  com- 
pany. Jetter  v.  New  York,  etc.,  R.  Co.,  2  Abb. 
App.  Dec.  (N.  Y.)  458. 

lud  tar  Track.  —  Jones  v.  Greensburg,  etc.,  R. 
Co^  43  W.  N.  C.  (Pa.)  298. 


7.  Warren  v.  Manchester  St.  R.  Co,  70  N.  H. 
3Sz;  Weitzman  v.  Nassau  Electric  R.  Co.,  33 
N.  Y.  App.  Div.  585. 

Ordinances  Prescribing  Um  of  Fenders.  —  See 
supra,  this  title.  Regulation  and  Control  —  Pre' 
cautioHj  in  Operation  of  Cart  —  Ftnders  on 
Cars. 

6.  Ds^  to  Adopt  Hew  Invantlou.  —  Atlantic 
Ave.  R.  Co.  V.  Van  Dyke,  (C.  C.  A.)  73  Fed. 
Rep.  4s8;  Unger  v.  Forty-second  St.,  etc.,  R. 
Co.,  SI  N.  Y.  497 ;  Richmond  R.,  etc.,  Co.  v. 
Garthright,  92  Va.  627,  53  Am.  St.  Rep.  839. 
See  also  Morrow  v.  Westchester  Electric  R.  Co., 
(Supm.  Ct.  Tr.  T.)  30  Misc.  (N.  Y.)  694; 
Buente  v.  Pittsburg,  etc..  Traction  Co.,  a  Pa. 
Super.  Ct.  185. 

Vmpt  AetioD  Altar  ui  OrdlnuiM  Boqulrlnf 
tko  Ado^itlon  of  Fmden  on  Stroot  Oan  is  all  that 
is  required,  and  the  diligence  of  the  company 
in  complying  with  such  requirement  is  for  the 
jury,  Piatt  V.  Albany  R.  Co.,  170  N.  Y.  115, 
reversing  55  N.  Y.  App.  Div.  636. 

S,  Lorimer  v.  St.  Paul  City  R.  Co.,  48  Minn. 
391. 

10.  Snider  v.  New  Orleans,  etc.,  R.  Co.,  48  La. 
Ann.  I.  See  also  Webster  v.  New  Orleans 
City,  etc.,  R,  Co.,  $1  La.  Ann.  399.  And  see 
generally  the  title  Negligencf.,  vol.  21,  p.  483 
et  seg. 

11.  tftA  of  Can — United  Slates.  —  Tacoma 
R..  etc.,  Co.  V.  Hays,  (C.  C.  A.)  no  Fed.  Rep. 

Alabama.  —  Birmingham  R.,  etc.,  Co.  v.  City 
Stable  Co..  119  Ala.  615. 

California.  —  Schierhold  v.  North  Beach,  etc., 
R.  Co.,  40  Cal.  4-*7. 

Connecticut. —  Lawler  t'.  Hartford  St.  R.  Co., 
72  Cnnn.  74. 

Delaware.  —  Adams  v.  Wilmington,  etc., 
Electric  R.  Co.,  3  Penn.  (Del.)  513;  Farley  v. 
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What  OanititntM  aa  Improper  Bats  of  ^6«d  depends  upon  the  circumstances.^ 

The  company  has  the  right  to  run  the  car  at  any  rate  of  speed  not  dangerous 
to  the  public,*  and  is  not  required  to  regulate  the  speed  at  such  a  rate  as  may 
be  necessary  to  avoid  injury  to  persons  crossing  the  tracks  in  an  unreasonable 
and  improper  manner,*  the  test  of  negligence  in  the  rate  of  speed  being  the 
speed  at  which  an  ordinarily  prudent  man  would  have  run  the  car  under  the 
particular  circumstances.^ 

Wlun  the  BtatntM  or  Valid  Mnnlolpal  OrdiaaaoM  ImpoM  Bpeed  BMtrietiODi,  their  violation 
has  been  considered  to  constitute  negligence  /rr  jr,"  while  in  other  cases  it 
has  been  held  that  exceeding  such  speed,  while  evidence  of  negligence,  was 
not  conclusive.*    If  the  grant  of  the  street-railway  franchise  expressly  restricts 


Wilmington,  etc..  Electric  R.  Co.,  3  Penn. 
(Del.)  581. 

Georgia.  —  Metropolitan  St.  R,  Co.  v.  John- 
son, go  Ga.  500. 

Illinois.' — Chicago  City  R.  Co.  v.  Robinson, 
127  111.  9,  II  Am.  St.  Rep.  87;  Central  R.  Co. 
v.  AUmon,  147  111.  471;  West  Chicago  St.  R. 
Co.  V.  Musa,  180  III.  130;  Chicago  City  R.  Co. 
V.  Tuohjr,  196  111.  410 ;  Chicago  City  R.  Co.  v. 
Roach,  76  III.  App.  496 ;  East  St.  Louis  Electric 
St  R.  Co.  V.  Bums,  77  111.  App.  529;  Chicago 
City  R.  Co.  V.  Wall,  93  III.  App.  411 ;  Chicago 
City  R.  Co.  V.  Robinson,  127  111.  9,  11  Am. 
St.  Rep,  87,  affirming  27  111,  App.  26, 

Iowa.  —  Patterson  v.  Townsend,  gi  Iowa  725. 

;fen(Mcftj.  —  Louisville  R.  Co.  v.  Will,  (Ky. 
1902)  66  S.  W.  Rep.  628. 

Maryland.  —  Baltimore  Consol.  R.  Co.  v, 
Rifcowitz,  89  Md.  338. 

Massachusetts.  —  Carlson  v.  Lynn,  etc.,  R. 
Co.,  172  Mass.  388. 

Michigan.  —  Rascher  v.  East  Detroit,  etc.,  R. 
Co.,  90  Mich.  413,  30  Am.  St.  Rep.  447. 

Minnesota.  —  Walker  v.  St.  Paul  City  R.  Co., 
81  Minn.  404;  Boyer  v.  St.  Paul  City  R.  Co., 
54  Minn.  137;  Watson  v.  Minneapolis  St.  R. 
Co.,  53  Minn.  551. 

Missouri.  —  Pope  v.  Kansas  City  Cable  R. 
Co.,  99  Mo,  400;  Winters  v.  Kansas  City  CaUe 
R.  Co.,  99  Mo.  509,  17  Am.  St.  Rep.  591 ;  Hum- 
bird  V.  Union  St.  R.  Co.,  no  Mo.  76.  See  also 
Hogan  V.  Citizens'  R.  Co.,  150  Mo.  36. 

New  Jersey.  —  Newark  Pass.  R.  Co.  v. 
Block,  55  N,  J.  L.  605 ;  Consolidated  Traction 
Co.  V.  Glynn,  59  N.  J.  L.  433, 

New  York.  —  Johnson  v.  Hudson  River  R. 
Co.,  ao  N.  Y.  6s,  75  Am,  Dec,  375 ;  Cosgrove 
V.  Metropolitan  St  R.  Co.,  74  N.  Y.  App,  Div. 
166;  Fullerton  v.  Metropolitan  St  R.  Co.,  37 
N,  Y.  App.  Div.  386;  Brown  v.  Twenty-third 
St,  R.  Co.,  121  N.  Y,  667;  Harvey  ».  Nassau 
Electric  R.  Co.,  35  N.  Y.  App.  Div,  307 ;  Schoe- 
ner  v.  Metropolitan  St.  R.  Co.,  72  N.  Y.  App. 
Div,  23 ;  Lang  v.  Houston,  etc.,  R,  Co.,  75 
Hun  (N.  Y.)  151;  Hennessy  v.  Brooklyn  City 
R.  Co.,  73  Hun  (N.  Y.)  569;  Silberstein  v. 
Houston,  etc.,  R.  Co.,  117  N,  Y.  293. 

Pennsylvania.  —  Harper  v.  Philadelphia  Trac- 
tion Co.,  17s  Pa.  St.  129;  Breary  v.  Philadel- 
phia Traction  Co.,  5  Pa,  Dist.  95;  Fer-;r  v. 
Wilkes  Barre,  etc..  Traction  Co.,  202  Pa.  St. 
365 ;  Henderson  v.  United  Traction  Co.,  202 
Pa.  St.  527 ;  Greeley  v.  Federal  St.,  etc..  Pass. 
R.  Co.,  153  Pa.  St  218;  Walbridge  v.  Schuyl- 
kill Electric  R.  Co.,  190  Pa.  St  374. 

Tennessee.  —  Wilson  v.  Citizens'  St.  R.  Co., 
105  Tenn.  74. 


6& 


Trxor.  — Dallas  Consol.  Traction  R.  Co.  v. 
Hurley,  10  Tex.  Civ.  App.  246. 

Utah.  —  HiW  V.  Ogden  City  St.  R.  Co.,  13 
Utah  243,  57  Am.  St.  Rep.  726. 

Virginia.  —  Richmond  R.,  etc..  Co.  f.'Garth- 
right,  92  Va.  627,  53  Am.  St.  Rep.  839;  Bass 
V.  Norfolk  R.,  etc.,  Co.,  100  Va.  i. 

Wisconsin.  —  Little  v.  Superior  Rapid  Tran- 
sit R.  Co,,  88  Wis.  403. 

Canada.  —  Toronto  R.  Co.  v.  Gosnell,  24 
Can.  Sup.  Ct.  58a. 

1.  What  Is  Impnper  ^eed  —  DeUaaare. — 
Maxwell  v.  Wilmington  City  R.  Co.,  i  Marv. 
(Del.)  199- 

Illinois.  —  Rack  v.  Chicago  City  R.  Co.,  69 
111.  App.  656  (twelve  miles  an  hour  in  city)  ; 
Chicago  City  R.  Co.  v.  Roach,  76  111.  App.  496 
(six  miles  an  hour  in  crowded  street). 

New  Jersey.  —  Consolidated  Traction  Co.  V. 
Glynn,  59  N.  J.  L.  432. 

Ohio.  —  Cincinnati  St.  R.  Co.  V.  Lewis,  93 
Ojio  Cir.  Ct.  127. 

Pennsylvania.  —  Gilmore  v.  Federal  St.,  etc.. 
Pass.  R.  Co.,  153  Pa.  St  31,  34  Am.  St.  Rep. 
682 ;  Dunseath  v.  Pittsburg,  etc..  Traction  Co., 
161  Pa.  St.  124;  Thatcher  v.  Central  Traction 
Co.,  166  Pa.  St  66,  45  Am.  St  Rep.  645 ;  Kline 
V.  Electric  Traction  Co.,  181  Pa.  St.  276;  Gaug- 
han  V.  Second  Ave,  Traction  Co.,  189  Pa.  St, 
408. 

Wisconsin.  —  Stafford  v.  Chippewa  Valley 
Electric  R.  Co.,  no  Wis.  331, 

In  the  absence  of  a  special  ordinance,  the 
reasonable  speed  for  a  street  car  operated  by 
horse  power  has  been  held  to  be  the  average 
rate  for  carriages  used  to  convey  passengers  by 
horse  power.  Com.  v.  Temple,  14  Gray  (Mass.) 
69 ;  Adolph  V.  Central  Park,  etc.,  R.  Co.,  76  N. 
Y.  530- 

8.  Citizens'  St.  R,  Co.  v.  Steen,  42  Ark.  331. 

3.  Meyer  v.  Lindell  R.  Co.,  6  Mo.  App.  37. 

4.  Stafford  v.  Chippewa  Valley  Electric  R. 
Co.,  no  Wis.  331. 

5.  Violation  of  Speed  Ordinance  as  K^Hgsnce. 
—  Highland  Ave.,  etc,  R.  Co.  v.  Sampson,  113 
Ala.  435;  Clark  V.  Bennett,  123  Cal.  375;  Balti- 
more City  Pass.  R.  Co,  v.  McDonnell,  43  Md. 
534;  Liddy  v.  St.  Louis  R.  Co.,  40  Mo.  506; 
Omaha  St  R.  Co.  v.  Duvall,  40  Neb.  29 ;  Becker 
V.  Cincinnati  St.  R.  Co.,  2  Ohio  Dec.  137. 
See  also  supra,  this  title,  Regulation  and  Con- 
trol—  Precautions  in  Operation  of  Cars  —  Rale 
of  Speed.  See  also  the  title  Nbglicbncb,  vol. 
21,  p.  478. 

6.  Hanlon  v.  South  Boston  Horse  R.  Co.,  139 
Mass.  310;  Davidson  v.  Schuylkill  Traction 
Co.,  4  Pa.  Super.  Ct.  86, 
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the  maximum  speed,  the  running  of  a  car  in  excess  of  such  speed  is  evidence 
of  negligence.' 

Pnndiaftto  teue.  —  It  has  frequently  been  held  that  the  mere  fact  that  the 
car  was  operated  at  a  prohibited  or  excessive  rate  of  speed  will  not  render  the 
company  liable  if  it  is  not  also  shown  that  this  was  the  cause  of  the  injury  and 
that  such  injury  could  have  been  avoided  if  the  speed  had  been  within 
the  permitted  rate.* 

OoBtnl  of  Oir.  —  While  a  car  is  in  motion,  the  driver,  motorman,  or  gripman 
must  remain  in  place  so  as  to  control  it  if  necessary,*  and  where  the  danger 
of  a  collision  becomes  apparent,  he  must  use  a  reasonable  diligence  to  slacken 
the  speed  or  stop  the  car  if  necessary  to  avoid  the  collision.* 

Proof  of  Spood.  —  The  general  rules  of  evidence  apply  with  regard  to  the  proof 
of  the  rate  of  speed  at  which  a  car  was  operated.*  Witnesses  may  express 
their  opinion  as  to  the  rate  of  speed ;  *  and  the  fact  that  the  car  ran  an 
unusual  distance  after  a  collision,  or  before  it  could  be  stopped,  is  evidence  to 
show  that  the  speed  was  excessive.'^ 

(6)  Lookout.  —  Drivers,  gripmen,  and  motormen  are  required  to  keep  a 
reasonably  careful  lookout  ahead  to  discover  pedestrians  and  vehicles  on  or 
approaching  the  tracks,  so  as  to  be  able  to  take  the  proper  precautions  to 
avoid  injuries;  *  and  the  fact  that  such  servants  were  prevented  from  keeping 


1.  C<«swell  V.  West  St,  etc..  Electric  R.  Co., 
5  Wash.  46. 

t,  Molyneaux  v.  Southwest  Missouri  Electric 
R.  Co.,  81  Mo.  App.  35 ;  Hoffman  v.  Syracuse 
Rapid  Transit  R.  Co.,  50  N.  Y.  App.  Div.  83 ; 
Holdridge  v.  Hendenhall,  108  Wit.  i.  See  also 
McCann  v.  Sixth  Ave.  R.  Co.,  117  N.  Y.  505. 
IS  Am.  St.  Rep.  539-  And  see  generally  the 
title  Negligence,  vol.  ai,  p.  483  et  teq. 

S.  Control  of  Oar. —  City  Electric  R.  Co.  o. 
Jones,  61  111.  App.  183  (motorman  leaving  post 
to  collect  fares)  ;  Brooks  v.  Lincoln  St  R.  Co., 
22  Neb.  816. 

DriTor  Iiuldo  of  Car  —  HogUgoMO.  —  Brooks 
V.  Lincoln  St  R.  Co.,  aa  Nd>.  816. 

4.  Pope  V.  Kansas  City  Cable  R.  Co.,  99 
Mo.  40Q ;  Watson  V.  Broadway,  etc.,  St.  R. 
Co..  43  Hun  (N.  Y.)  636,  6  N.  Y.  St  Rep.  538; 
Mcaain  v.  Brooklyn  City  R.  Co.,  116  N.  Y. 
459;  Fenton  v.  Second  Ave.  R.  Co.,  56  Hun 
(N.  Y.)  100;  Mentz  v.  Second  Ave.  R.  Co.,  a 
Robt  (N.  Y.)  3S<!.  offirwwtf  3  Abb.  App,  Dec 
(N.  Y.)  374- 

5.  AdmlldbiUtj.  —  Cook  v.  Los  Angeles,  etc. 
Electric  R.  Co.,  134  CaL  379;  City  R.  Co.  v. 
Wi^na,  (Tex.  Civ.  App.  1899)  5*  S.  W.  Rep, 
577. 

Coaditioo  of  WaguL  AfUr  OoQUm.  —  Strauss 

t>.  Kewburgh  Electric  R.  Co..  6  N.  Y.  App^ 
Div.  364. 

Bpssd  of  Other  Cars.  —  Hewlett  v.  Brooklyn 
Heights  R.  Co.,  63  N.  Y.  App.  Div.  4^3. 
Chrtstensen  v.  Union  Trunk  Line  R.  Co.,  6 
Wash.  75- 

Snfldtacy  of  Eiidfaoo.  • —  Schneider  v.  Market 
St  R.  Co.,  134  Cal.  482;  Baltimore  City  Pass. 
R.  Co.  f.  McDonnell,  43  Md.  534. 

6.  Opinion  Evidenoa.  —  See  the  title  Expert 
AMD  Opinion  Evidence,  vol.  12,  p.  473  et  seq. 

Testimony  of  a  witness  that  a  car  was  travel- 
ing at  "  a  terrible  speed "  is  inadmissible. 
Chicago  Dty  R.  Co.  v.  Wall,  93  HI*  App. 
4". 

7.  West  Chicago  St.  R.  Co.  v.  Musa,  180  111. 
130:  Chicago  City  R.  Co.  v.  Tnohy,  196  lU.  410, 


afhrming  95  III.  App,  314;  McDonald  f.  Brook- 
lyn Heights  R.  Co.,  51  N.  Y.  App.  Div.  186. 

8.  Lookont  AhiSd  ~  United  States.  —  Robin- 
son V.  Louisville  R.  Co..  (C  C.  A.)  iis  Fed. 
Rep.  484. 

CaHfornitt.  —  Swain  v.  Fourteenth  St  R.  Co., 
93  Cal.  179- 

Georgia.  —  Duncan  v.  Rome  St  R.  Co.,  99 
Ga.  98. 

/Ht«ow.  — West  Chicago  St  R.  Co.  f. 
Williams,  67  111.  App.  548. 

Kentucky.  —  South  Covington,  etc.,  St  R. 
Co.  V.  Herrklotz,  104  Ky.  400;  Montgomery  V. 
Johnson,  (Ky.  1900)  58  S.  W.  Rep.  476. 

Louinana.  —  Barnes  v.  Shrevcport  City  R. 
Co..  47  La.  Ann.  latS. 

ilfarytoitd.  —  Baltimore  City  Pass.  R.  Co. 
V.  McDonnell,  43  Md.  553;  Baltimore  Traction 
Co.  V.  Wallace,  77  Md.  435. 

Massachutetts.  —  Com.  v.  Metropolitan  R. 
Co.,  107  Mass.  336  (driver's  attention  distracted 
by  fire)  ;  Collins  v.  South  Boston  R.  Co.,  143 
Mass.  301,  56  Am.  Rep.  675;  Carlson  v.  Lynn, 
etc,  R.  Co.,  17a  Mass.  388. 

Minnesota.  — StmtUL  v.  St.  Paul  City  R. 
Co.,  47  Minn.  543;  Watson  v.  Minneapolis  St. 
R.  Co.,  53  Minn.  551 ;  Anderson  v.  Minneapolis 
St  R.  Co.,  43  Minn.  490. 

Missouri.  —  Winters  v.  Kansas  City  Cable 
R.  Co.,  99  Mo.  509,  17  Am.  St  Rep.  591 ;  Pope 
V.  Kansas  City  Cable  R.  Co.,  99  Mo.  400 ; 
Senn  V.  Southern  R.  Co.,  108  Mo.  143;  Schmidt 
V.  St  Louis  R.  Co.,  163  Mo.  645;  Cooney  v. 
Southern  Electric  R.  Co.,  80  Mo.  App.  336; 
Humbird  v.  Union  St.  R.  Co.,  tio  Mo.  76; 
Levin  v.  Metropolitan  St  R.  Co.,  140  Mo.  624. 

Nebraska.  —  Omaha  St  R.  Co.  i>.  Duvall, 
40  Neb.  29. 

New  Jersey.  —  North  Hudson  County  R.  Co. 
V.  Isley,  49  N.  J.  L.  468. 

New  York.  —  Block  v.  Harlem  Bridge,  etc, 
R.  Co..  (Supm.  Ct.  Gen.  T.J  9  N.  Y.  Supp. 
164;  Wells  V.  Brooklyn  City  R.  Co.,  58  Hun 
(N.  Y.)  389;  Colabel  v.  Metropolitan  St.  R. 
Co.,  74  N.  Y.  App.  Div.  505 ;  Sdnrfoa  v.  Met- 
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this  lookout  by  reason  of  other  duties  in  the  operation  of  the  car,  imposed 
upon  them  by  the  company  and  demanding  their  attention,*  such  as  the 
collection  of  fares,'  does  not  relieve  the  company  from  liability  for  injuries 
which  might  have  been  avoided  had  a  proper  lookout  been  kept.  It  has  been 
held  that  the  duty  with  regard  to  keeping  a  lookout  is  limited  to  a  lookout 
ahead,  and  negligence  cannot  b^  attributed  to  a  failure  to  observe  vehicles  or 
pedestrians  approaching  the  track  from  the  side  or  rear;'  and  the  failure  to 
keep  a  lookout  ahead  at  a  place  where  the  track  is  laid  over  the  private  right 
of  way  of  the  street-railway  company,  and  where  persons  are  not  to  be 
expected  to  be  on  the  track,  is  not  negligence.^  Where  a  proper  lookout 
was  in  fact  kept  at  the  time  of  the  accident,  the  fact  that  the  railway  company 
required  its  servants  to  perform  other  duties  which  might  have  prevented 
them  from  keeping  a  proper  lookout  is  not  evidence  of  negligence.* 

(7)  Signais  and  Warnings  —  (a)  Lighti.  —  It  has  frequently  been  held  as  a 
general  rule  that  lights  must  be  carried  at  night  so  as  to  enable  persons  on 
the  street  to  see  approaching  cars,*  but  it  does  not  seem  to  be  the  duty  of  street- 
railway  companies  to  furnish  such  lights  on  their  cars  as  will  enable  those 
operating  the  cars  to  see  objects  ahead  on  the  track  in  time  to  avoid  accidents.' 

(b)  Boaadlng  Song  wt  B«U  —  Where  pedestrians  or  vehicles  are  seen  by  those 


ropolitan  St.  R.  Co., '73  N.  Y,  App.  Div.  170; 
Bello  V.  Metropolitan  St.  R.  Co.,  a  N.  Y.  App. 
Div.  313;  Coghlan  v.  Third  Ave.  R.  Co.,  7  N. 
Y.  App.  Div.  124;  Geary  v.  Metropolitan  St. 
R.  Co.,  73  N.  Y.  App.  Div.  441 ;  Fullerton  v. 
Metropolitan  St.  R.  Co.,  63  N.  Y.  App.  Div. 
1 ;  Geipel  v.  Steioway  R.  Co.,  14  N.  Y,  App. 
Div.  551;  Mitchell  v.  Third  Ave.  R.  Co.,  62 
N.  Y.  App.  Div.  371  ;  Killen  v.  Brooklyn 
Heights  R.  Co.,  48  N.  Y.  App.  Div.  557;  Gold- 
stein V.  Dry  Dock,  etc.,  R.  Co.,  (N.  Y.  City  Ct. 
Gen.  T.)  35  Misc.  (N.  Y.)  »oo;  Deloia  e. 
Metropolitan  St  R.  Co.,  165  N.  Y.  664;  Wells 
V.  Brooklyn  City  R.  Co.,  58  Hun  (N.  Y.)  389; 
Mangam  v.  Brooklyn  -R.  Co.,  38  N.  Y.  455,  98 
Am.  Dec.  66 ;  Finkelstein  v.  Brooklyn  Heights 
R.  Co.,  51  N.  Y.  App.  Div,  287.  Compare 
Stone  V.  Dry  Dock,  etc.,  R.  Co.,  46  Hun  (N. 
Y.)  184 ;  Wright  V.  Third  Ave.  R.  Co.,  (Supm. 
Ct.  Gen.  T.)  5  N.  Y.  Supp.  707 ;  Scott  p.  Third 
Ave.  R.  Co.,  (Supm.  Ct.  Gen.  T.)  16  N.  Y. 
Supp.  350. 

Pennsylvania.  —  Karahuta  f.  Schuylkill  Trac- 
tion Co.,  6  Pa.  Super.  Ct.  319;  Smith  v.  Phila- 
delphia Traction  Co.,  40  W.  N.  C.  (Pa.)  501 ; 
Henne  v.  People's  St.  R.  Co.,  38  W.  N.  C. 
(Pa.)  275 ;  Thomas  v.  Citizens'  Pass.  R.  Co., 
132  Fa.  St.  504;  Ehrisman  v.  East  Harrisburg 
City  Pass.  R.  Co.,  150  Pa.  St.  180;  Harkins  v. 
Pittsburg,  etc.,  Traction  Co,  Corp.,  173  Pa.  St. 
149- 

Texas.  —  Hays  v.  Gainesville  St.  R.  Co.,  70 
Tex.  602,  8  Am.  St,  Rep.  624;  San  Antonio  St. 
R.  Co.  V.  Cailloutte,  79  Tex.  341  ;  Dallas  Rapid 
Transit  R.  Co.  v.  Elliott,  7  Tex.  Civ.  App. 
316;  Dallas  Consol.  Traction  R,  Co.  v.  Hurley, 
10  Tex.  Civ.  App,  246 ;  Tboresen  v.  LaCrosse 
City  R.  Co.,  87  Wis.  597,  41  Am.  St.  Rep.  64. 

Bonndin^  Carre. —  It  is  not,  as  a  matter  of 
law,  Bufficient  care  on  the  part  of  a  gripman, 
when  approaching  a  curve  in  the  street,  to 
ring  the  bell,  and,  having  seen  that  the  way  is 
dear  in  front,  to  go  ahead  without  looking  to 
the  right  or  left.  Winters  v.  Kansas  City  Cable 
R.  Co.,  99  Mo.  509,  17  Am.  St.  Re!>.  sgt. 

1,  Montgomery  v.  Johnson,  (Ky.  1900)  58  S. 
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W.  Rep.  476  (motorman  turning  seats  in  car)  ; 
Barnes  v.  Shreveport  City  R.  Co.,  47  La.  Ann. 
1218  (motorman  making  change  for  passenger)  ; 
Dahl  V.  Milwaukee  City  R.  Co,,  65  Wis.  371- 

%.  Anderson  v.  Minneapolis  St.  R.  Co.,  4a 
Minn.  490;  Saare  v.  Union  R.  Co.,  20  Mo.  App'. 
211,  wherein  the  driver's  leaving  his  team  and 
going  inside  the  car  to  collect  fares  was  char- 
acterized as  the  "  grossest  sort  of  negligence 
and  carelessness ;  "  Hyland  v.  Yonkers  R.  Co., 
51  Hun  (N.  Y.)  643,  4  N.  Y.  Supp.  305. 

8.  Lavrrence  v.  Pendleton  St.  R.  Co.,  i  Cine 
Super.  Ct.  180. 

4.  Camden,  etc.,  R.  Co.  v.  Young,  60  N.  J.  L. 
193. 

5.  Skeets  v.  Connolly  St.  R.  Co.,  54  N.  J.  L. 
518.   Compart  McCoy  v.  Milwaukee  St.  R.  Co., 

88  Wis.  56. 

8.  Lights  on  Cars,  —  North  Chicago  St.  R.  Co. 
V.  Nelson,  79  111.  App.  229 ;  Canheld  v.  North 
Chicago  St.  R.  Co.,  98  III.  App.  t ;  Rascher  v. 
East  Detroit,  etc.,  R.  Co.,  90  Mich.  413,  30  Am. 
St.  Rep.  447 ;  Johnson  v.  Hudson  River  R.  Co., 
20  N.  Y.  65,  75  Am.  Dec,  375,  aihrming  6  Duer 
iN,  Y.)  633;  Welsh  V.  United  Traction  Co., 
202  Pa.  St.  530 ;  Tompkins  v.  Scranton  Traction 
Co.,  3  Pa.  Super.  Ct.  577;  Dallas  Consol.  Trac- 
tion R.  Co.  V.  Hurley,  10  Tex.  Civ.  App.  246. 
See  also  Shea  v.  Potrero,  etc.,  R.  Co.,  44  Cal. 
414;  Carlson  v.  Lynn,  etc.,  R.  Co.,  172  Mass. 
388;  Memphis  City  R.  Co.  v.  Logue,  13  Lea 
(Tenn.)  32. 

7.  Memphis  City  R.  Co.  v.  Logue,  13  Lea 
(Tenn.)  32.  Compare  Calumet  Electric  St.  R. 
Co.  V.  Lynholm,  70  111.  App,  371. 

Headlight  in  Addition  to  Signal  Lights,  — 
Where  a  city  ordinance  required  that  cars 
should  be  provided  after  sunset  with  colored 
signal  lights  in  front  and  rear,  it  was  held  not 
to  be  negligence  per  se  to  fail  to  have  a  head- 
light in  addition  to  such  colored  signal  lights. 
McGee  v.  Consolidated  St.  R.  Co.,  102  Mich. 
107,  47  Am.  St.  Rep.  507. 

Dnty  Presorlbed  by  Ordinance.  —  See  supra, 
this  title,  RegvlatioH  and  Control  —  Precautions 
in  Operation  of  Cars  —  In  General. 
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Operating  a  street  car  upon  or  approaching  the  tracks,  warning  of  the  approach 
of  the  car  should  be  given  by  sounding  the  gong  or  bell,  or  otherwise,  and 
the  failure  to  give  such  warning  may  constitute  such  negligence  as  to  render 
the  street-railway  company  liable  for  injuries  resulting  therefrom.'  So  if  a 
street  car  is  rapidly  approaching  a  point,  as  for  example  a  street  crossing,* 
where  it  is  apparent  that  the  danger  of  injury  to  the  public  will  be  materially 
lessened  by  giving  warning  of  the  car's  approach,  it  is  the  duty  of  those 
operating  the  car  to  give  such  warning.*  And  It  has  been  held  that  where 
the  operator  of  a  car  cannot  see  the  track  far  enough  ahead  to  give  due  warn- 
ing of  the  car's  approach  to  persons  on  the  tracks,  he  should  continually 
sound  the  gong  in  anticipation  of  their  being  on  the  tracks.^ 

Muidpil  OrdinftDOM  frequently  require  that  on  approaching  any  street  crossing 
the  bell  or  gong  shall  be  sounded  at  a  certain  distance  from  the  crossing.' 

FroKliDau  Caw.  —  Negligence  cannot  be  predicated  on  a  failure  to  sound 
the  gong  or  bell,  so  as  to  render  the  street  railway  liable,  where  the  peraon 
injured  by  the  car  had,  in  fact,  knowledge  of  its  approach.* 

(8)  Violation  of  Ordinances.  —  It  has  been  held  that  a  municipality  cannot, 
in  the  exercise  of  its  police  power,  impose  on  street-railway  companies  duties 
in  the  operation  of  their  cars  the  violation  of  which  will  create  a  civil  liability 
to  persons  injured  from  a  neglect  thereof,'  and  that  the  violation  of  ordinances 


L  tfudlnc  Song  vt  B«U — lUinois.  —  East 
St  Loni»  Electric  St.  R.  Co.  v.  Burns,  77  HI. 
App.  529;  East  St.  Louis  Electric  R.  Co.  v. 
Snow,  88  lU.  App.  660;  Chicago  Gen.  R.  Co.  v. 
Kriz,  94  111.  App.  277. 

Indiana.  —  Citizens'  St.  R.  Co.  v.  Abrigbt,  14 
Ind.  App.  433. 

Iowa.  —  Eddy  v.  Cedar  Rapids,  etc,  R.  Co., 
98  Iowa  6a6. 

Maryland.  —  Central  R.  Co.  v.  Coleman,  So 
Md.  328. 

Missouri.  —  Schmidt  v.  St.  Louis  R.  Co.,  163 
Mo.  645- 

New  Jersey.  —  Consolidated  Traction  Co.  v. 
Clienowith,  (N.  J.  1896)  35  Atl.  Rep.  1067. 

New  York.  —  Sesselmann  v.  Metropolitan  St. 
R.  Co.,  6s  N.  Y.  App.  Div.  484 :  O'Connor  v. 
Union  R.  Co.,  67  N.  Y.  App.  Dir.  99:  P^e- 
iteau  V.  Metropolitan  St  R.  Co.,  74  N.  Y.  App. 
Div.  193;  Kleiner  v.  Third  Ave.  R.  Co.,  162 
N.  Y.  193 :  Hernandez  v.  Metropolitan  St.  R. 
Co..  (Snpm.  Ct.  App.  T.)  36  Misc.  (N.  Y.) 
793- 

Pennsylvania.  —  Raulston  v.  Philadelphia 
Traction  Co.,  13  Pa.  Super.  Ct.  412;  Shaugh- 
ntsay  v.  Consolidated  Traction  Co.,  17  Pa. 
Snper.  Ct  588 ;  Breary  v.  Philadelphia  Traction 
Co.,  5  Pa.  Dist.  95;  Owens  v.  People's  I^ss. 
R.  Co.,  155  Pa.  St  334;  Welsh  v.  United 
Traction  Co.,  aoa  Pa.  St  S30. 

Texas.  —  Citizens'  R.  Co.  v.  Holmes,  19  Tex. 
Cv.  App.  366. 

Washington.  —  Burian  v.  Seattle  Electric  Co., 
26  Wash.  606. 

BmUu  Out  Withost  mwing  Urnals.  —  Ford  v. 
Metropolitan  R.  Co.,  4  Ont.  L.  Rep.  29. 

Wil^  at  Todthn  and  Veamtiv*  XrtdMiM  at 
■nadiag  BeQ.  —  Sanders  v.  Southern  Electric 
R.  Co.,  147  Mo.  411 ;  Hogan  v.  Gtizens'  R.  Co., 
150  Mo.  36;  Hernandez  v.  Metropolitan  St.  R. 
Co.,  (Sopm.  Ct  App.  T.)  36  Misc.  (N.  Y.)  793. 
reversing  (N.  Y.  City  Ct  Gen.  T.)  35  Misc. 
OX.  Y.)  853;  Rfan  v.  La  Crosse  Gty  R.  Co., 
108  Vns.  I  as. 

Sl  Adams  v.  Wilmington,  etc..  Electric  R.  Co., 
3  Pcnn.  (DdU)  51s;  Fatlejr  v.  Wilmington,  etc., 
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Electric  R.  Co..  3  Penn.  (Del.)  581 ;  West  Chi- 
cago St  R.  Co.  V.  Nilson,  70  111.  App.  171 ; 
Canfield  v.  North  Chicago  St  R.  Co.,  98  111. 
App.  I ;  Potter  v.  O'Donnell,  loz  111.  App.  546; 
Owenaboro  City  R.  Co.  v.  Hill,  (Ky.  1900)  56 
S.  W.  Rep.  ai ;  Dennis  v.  North  Jersey  St  R. 
Co..  64  N.  J.  L.  439;  Hennessy  v.  Brooklyn 
City  R.  Co.,  73  Hun  (N.  Y.)  569;  Schwarz- 
baum  V.  Third  Ave.  R.  Co.,  54  N.  Y.  App.  Div. 
164;  Cosgrove  V.  Metropolitan  St  R.  Co.,  74 
N,  Y.  App.  Div.  166;  Tupper  v.  Metropolitan 
St  R.  Co.,  (Supm.  Ct  App.  T.)  36  Misc.  (N. 
Y.)  819;  Bass  V.  Norfolk  R.,  etc.,  C6.,  100  Va. 
I.  See,  however,  Stafford  v.  Chippewa  Vallqr 
Electric  R.  Co.,  110  Wis.  331. 

8.  Murphy  v.  Derby  St.  R.  Co.,  73  Conn.  349 
(car  approaching  ice  wagon  standing  by  track). 
See  also  Wahlgren  v.  Market  St.  R.  Co.,  13s 
CaL  656  (car  passing  from  car  bam  across  side> 
walk).  Compare  Perry  v.  Macon  Consol.  St  R. 
Co.,  loi  Ga:  400  (ear  approaching  lumber  piled 
by  t.-ack). 

4.  J.  F.  Conrad  Grocer  Co.  v.  St.  Louis,  etc, 
R.  Co.,  8g  Mo.  App.  391. 

6.  Driscoll  V.  Market  St  CaUe  R.  Co.,  97 
Cal.  553,  33  Am.  St  Rep.  203 ;  San  Antonio  St 
R.  Co.  V.  Mechler,  (Tex.  Qv.  App.  1894)  09  S. 
W.  Rep.  202.  And  see  supra,  this  title,  Rtgu- 
latioH  and  Control  —  Precautions  in  Operation 
of  Cars  —  In  General. 

6.  Jager  v.  Coney  Island,  etc.,  R.  Co.,  84 
Hun  (N.  Y.)  307 ;  Williamson  v.  Metropolitan 
St  R.  Co.,  (Supm.  Ct  App.  T.)  39  Misc.  (N. 
Y.)  324;  Anderson  v.  Metropolitan  St.  R.  Co.. 
(Stqmi.  Ct  App.  T.)  30  Misc.  (N.  Y.)  104. 
See  also  Johnson  v.  Third  Ave.  R.  Co.,  69 
N.  Y.  App.  Div.  247. 

T.  TlolBtieBafOnUiiaae6S.~Rodri6rd  Oty  R. 
Co.  V.  Blake,  173  HI.  354,  64  Am.  St  Rep.  122 
(requiring  stopping  of  car)  ;  Holwerson  v.  St 
Louis,  etc.,  R.  Co.,  157  Mo.  316;  Sanders  v. 
Southern  Electric  R.  Co..  147  Mo.  411.  See 
also  Sheehan  v.  Gtizens'  R.  Co..  73  Mo.  App. 
534:  Day  V.  Citizens  R.  Co.,  81  Mo.  App.  47i< 
Compare  Kelly  v.  Union  R.,  etc.,  Co..  95  Ma. 
S79. 
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regulating  the  operation  of  street  railways  should  be  considered  as  evidence 
of  negligence,'  but  in  other  jurisdictions  it  has  b^n  held  to  institute 
negligence  per  seJ^ 

(9)  Contributory  Negligence  —  (»)  la  OnenO.  —  Contributory  negligence  on 
the  part  of  the  person  injured  through  the  operation  of  a  street  railway  will, 
of  course,  as  in  other  cases,  preclude  a  recovery;*  and  it  will  have  this  effect 
even  thou^^h  there  was  a  violation  by  the  company  of  an  ordinance  regulating 
the  operation  of  the  cars.^  Since  street  cars  are  more  easily  controlled  than 
the  trains  of  an  ordinary  railroad,  and  do  not  travel  at  the  high  rate  of  speed 
of  those  trains,  the  danger  from  injuries  in  the  operation  of  street  cars  is 
materially  less  than  in  the  case  of  railroad  trains,  and  persons  are  not  required 
to  exercise  the  same  degree  of  watchfulness  and  attention  to  keep  themselves 
out  of  the  way  of  the  former  as  out  of  the  way  of  the  latter."  Still,  the 
courts  have,  in  view  of  the  apparent  danger  to  persons  using  streets  upon 
which  street  cars  are  operated,  established  certain  requirements  which  they 
are  bound  to  observe  to  ayoid  injury.*  The  doctrine  of  imputable  contribu- 
tory negligence,  whereby  it  is  sought  to  impute  to  children  the  contributory 
negligence  of  their  parents  or  custodians,  or  to  passengers  the  contributory 
negligence  of  their  carrier,  has  received  thorough  treatment  in  another  title.^ 
Where  a  pedestrian  is  injured  by  a  collision  between  a  street  car  and  a  vehicle. 


1.  Atlanta  Conaol,  St  R.  C6.  c  Foitcr,  to8 
Ga.  a23  (speed  of  can) ;  Hsnlon  v.  South 
Boston  Horse  R.  Co.,  IJ9  Mom.  310  (speed  of 
car) ;  Mahan  v.  Uoioo  Depot,  etc,  Co.,  34 
liinn.  29  (speed  of  car) ;  San  Antonio  St.  R. 
Co.  v.  Mechler,  (Tex.  Civ.  App.  i8g4)  ^9  S.  W. 
Rep.  ao2 :  Riley  v.  Salt  Lake  Rapid  Traoait  Co., 
10  Utah  438;  Norfolk  R..  etc,  Co.  v.  Corletto, 
100  Va.  355 :  Mudler  v.  IfUwaufcee  St  R.  Cp., 
86  Wis.  340.  See  generally  the  title  Nkgu- 
OEHCB,  vol.  SI,  p.  478  *t  teq. 

Bffnt  of  Contrlbotory  He^ UfMiM  Tlun  Ordi- 
aaaio  Violated.  —  See  infra,  thia  aubMCtioo, 
Contributory  Negligent*  —  In  General. 

Va  Matsachiugtts  auch  vtolation  ia  hdd  to  be 
merely  prima  faeif  and  not  conelnuve  evidenoe 
of  negligence.  Hanlon  v.  Sootb  Boston  Horae 
R.  Co.,  lap  Uass.  410. 

2.  San  Antonio  SL  R.  Co.  v.  Watzlavzick, 
(Tex.  .Civ.  App.  1904)  j8  S,  W.  Rep.  11$;  City 
R.  Co.  V.  Wiggins,  (Tex.  Civ.  App.  1899}  5a 
S.  W.  Rep.  577;  Riley  v.  Sah  Lake  Rapid 
Transit  Co.,  10  Utah  438. 

a.  OaatribntanVacUgHM*— /i'lBou.  — Thor-' 
aell  V.  Chicaco  Cily  R.  Co.,  Sa  111.  App.  37s. 

Lomtiana.  —  Merder  v.  New  Offeana,  etc 
R.  Co.,  33  La.  Ann.  364;  Sehwarts  v.  Crcacent 
City  R.  Co.,  30  La.  Aim.  15. 

Minnesota.  ~  Fonda  v.  St.  Fml  City  R.  Co., 
71  Minn.  438. 

UittouH.  —  Meyer  v.  Unddl  R.  Cck,  6  Uo. 

App.  J7. 

Nm  York —  Harnett  v.  BlaedDer  St,  etc,  R. 
Co.,  49  N.  V.  Super.  Ct  iSs- 

Pennsylvania.  —  Carson  v.  Federal  St,  etc, 
R.  Co.,  147  Pa.  St  ai9,  30  Am.  St  Rep.  7*7 ; 
Winter  ».  Federal  St.,  etc,  R.  Co..  I  S3  Pa.  St 
36;  Rose  V.  West  PbiladdpUa  R.  Co..  (Pa. 
1888)  la  Atl.  Rep.  78. 

See  geoeralty  the  title  OlTTanuTOBV  Naou- 

GENCB,  vol.  7,  p.  368. 

Bozdaa  to  flhmr  OoMribitnT  Vaglifiu*.— • 

WasUuKton,  etc.,  R.  Co.  v.  GbdoiMi.  ij  WaU. 
<U.  S.)  401. 
4.  Mnridi^  v.  UndeU  R.  Co.,  153  Ho.  35a, 


6.  Oan  Bewailed  to  Xatp  Oatsf  Oui'  W»— 

Vnittd  States.  —  Tacoma  R.,  etc,  Co.  c  Hajo, 
(C.  C.  A.)  no  Fed.  Rep.  496. 

District  of  Columbia.  —  Capital  Traction  Co. 
V.  Lniby,  12  App.        (D.  C.)  29s. 

Indiana.  —  Muncie  St  R.  Co.  v.  M^mard,  5 
Ind.  App.  373;  Citizens'  St  R.  Co.  v.  Abrigbt 
14  Ind.  App.  433;  Marchal  v.  Indianapirfia  St 
Co..  j8  Ind.  App.  133*  See,  however.  Young 
V.  Citizens'  St.  R.  Co..  148  Ind.  54. 

if ofM.  —  Warren  v.  Bucor,  etc,  R.  Co,  95 
Me.  115. 

Maryland.  ~~  North  Baltimore  Faai.  R.  Co.  v. 
Arnreicb,  78  Md.  589. 

Massaehtuttts.  —  Lynam  v.  Union  R.  Co.,  114 
Maaa.  83;  RoUins  v.  Springfield  St  R.  Co., 
165  Haaa.  30. 

Minntsota.  —  Shea  v.  St  Paul  aty  R.  Co.,  so 
Minn.  395;  Holmgren  v.  Twin  City  Rapid 
Transit  Co.,  6r  Minn.  85. 

New  Jersey.  —  Newark  Pass,  R.  Co.  v.  Blodt 
55  N.  J.  L.  60s. 

New  York.  —  Brown  v.  Twenty-Hiird  St.  R. 
Co.,  $6  N.  Y.  Si^er.  Ct  356,  aflirmed  lai  N,  Y. 
667 ;  Read  V.  Brooklyn  Heigtita  R.  Co.,  33  N.  Y. 
A{q>.  Dlv,  S03. 

^^ntwy/vaHta.  ~  Trout  v.  Altoona,  etc,  Elec- 
tric R.  Co.,  13  Pa.  Super.  Ct  17. 

(7taA.  — Hall  v.  Ogden  City  St  R.  Co.,  13 
Utah  143,  57  Am.  St  Rep.  73ti. 

See,  however,  Hoelzel  v.  Creeoetit  GXy  R. 
Co.,  49  La.  Ann.  1302. 

6.  See  infra,  thia  section,  Collision  with  VelU- 
el0s  md  HeraoM;  Injueiet  to  Pedoatriam:  In- 
juries  to  CkUdron;  Iniveiet  to  BicycUMtt. 

T.  See  the  title  CoHntuuTOBT  Naoucsvca, 
voL  7,  p.  44S  «*  "<l- 

laagntimg  RaffUfowe  of  Parsat  to  laftnt  —  See 
infra,  this  snlwection,  Injuries  to  Children. 

bnpBtlag  Ra^Ugenoe  of  JMwn  of  Wtfon  to 
iMetOMr,  —  Birmingham  R.,  etc,  Co.  v.  Baktr, 
ta6  Ala.  135;  Jfrimsoit  v.  St.  Paul  City  R.  Co., 
67  Mfam.  360 ;  Wosika  v.  St  Paul  City  R.  Co., 
80  Minn.  3(4;  Hoffinaa  v.  SyracoM  Rapid 
Transit  R.  Co.,  50  N.  Y.  Ap^  Div.  83;  Ulrich 
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the  vehicle  being  pushed  by  the  force  of  the  collision  against  the  pedestrian, 
negligence  on  the  part  of  tlie  driver  of  the  vehicle  does  not  affect  the  liability 
.of  the  street-car  company  if  it  was  also  negligent.'    The  question  whether  a 
I  person  has  been  guilty  of  contributory  negligence  is  generally  a  question  for 
^the  jury.* 

(b)  InjoriM  AnUftU*  VrtwltbMuAiar  Cmtrltetorr  VesUgeiiM.  —  Although  one 
Injured  by  a  collision  with  a  street  car  may  have  been  guilty  of  ne^gence> 
still,  if  the  operator  in  charge  of  the  car,  after  discovery  of  such  person's 
negligence,  could  by  the  exercise  of  ordinary  care  have  avoided  the  injuries, 
such  person's  negligence  will  not  relieve  the  street>railway  company  from 
liability." 

(lo)  Proof  of  Negl^enee — Bwdoi  of  Proot  — As  in  other  cases  of  injuries 
from  negligence,*  the  plaintiff  in  an  action  e^ainat  a  street-railway  company 
for  injunes  received  in  a  collision  with  a  street  car  has  the  burden  of  proving 
negligence  on  the  part  of  the  defendant.* 


V.  Toledo  Consol.  St.  R.  Co..  s  Ohio  Cir.  Dee. 
Ill- 

IiVBllsc  VegUgnw  ^  Driver  to  Omur  af 
Wsffon.—  Carson  v.  Federal  St,  etc,  R.  Co.,  147 
Pa.  St.  219,  30  Am.  St  Rep.  j-a?. 

L  Knoll  V.  Thinl  Ave.  R.  Co,  (N.  Y.  1901) 
6e  N.  E.  Rep.  iii3>  oiKrwrnc  4^  N.  Y.  App. 
DiT.  327- 

t  WmUen  v.  North  Chieiffo  St,  R.  Co..  8j  HI. 
App.  103;  West  Chicago  St  R.  Co.  v.  Leyjr, 
8a  111.  App.  20a;  West  Chicago  St.  R.  Co.  v. 
Udennan,  87  in>  App.  638;  McNulto  v.  Nor- 
grea,  90  UJ.  App.  491 ;  Ho  viand  v.  Union  St 
R.  Co.,  150  Mau.  86;  Little  v.  Grand  Rapide 
St  R.  Co.,  78  Wich.  305 ;  McQaln  v,  Brooklrn 
City  R.  Co.,  116  N.  Y.  459;  Cowan  v,  Third- 
Aye.  R.  Co..  (Supm,  Ct.  Gen.  T,)  9  N.  Y. 
Snpp.  610;  Seletsfcey  v.  Third  Ave,  R.  Co.,  «o 
N.  Y.  App.  Div.  27.   And  aee  the  title  CoH- 

TBIBUTOKY  NEGLIGEIfCE,  Vol.  7,  pp.  456,  457. 

%.  ZidwiM  AnUaWa  iratwithitandiBt  Oan- 
trilntovT  VafUgfiwa  —  ATkan$as,  —  Citweas* 
St.  R,  Co.  v:  StMD,  42  Ark.  3ai ;  LitUc  Rock 

Traction,  etc.,  Co.  v.  Morrison,  6g  Ark.  289; 
Jnhnson  V.  Stewart,  6a  Ark.  164. 

Co/iyomia.  — Schneider  v.  Maritat  St  R.  Co.. 
J34  Cal.  48a;  Lee  V.  Market  St  R.  Co.,  135 
Cal.  393. 

Colorado — Oliver  v,  Denver  Tramww  Co., 
13  Q^o.  App.  543. 

Indiana — CitiMna'  St.  R*  Co.  v.  Baner. 
29  Ind.  App.  4a6, 

lava.  —  Orr  v.  Cedar  Rapida.  etc,  R>  Co., 

94  Iowa  433- 

KtntMcky.  —  Fljmn  v.  Louisville  R.  Co.,  (Kj. 
1901 )  6a  S.  W.  Rep.  490 ;  Floyd  v.  Paducab  R., 
ate,  Co.,  (Ky.  1901)  64  S.  W.  Rep.  653. 

J^ory/imd.  —  Baltimore  Traction  Co.  v.  Wal- 
lace 77  Md.  433 :  Baltimore  Traction  Co.  v. 
ApfNri,  So  Md.  603 ;  Baltimore  Coastd.  R.  Co. 
V.  Rifcowitz,  89  Md.  338. 

Missouri.  —  Ennis  v.  Union  Depot  R.  Co., 
155  Mo.  39;  Daviea  v.  People's  R.  Co.,  67  Mo. 
App.  598;  Cooney  v.  Southern  Electric  R.  Co., 
80  Mo.  App.  226 ;  McAndrews  v.  St  Louis,  etc., 
R-  Co„  83  Mo.  App.  233,  88  Mo.  App.  97;' 
Hntcbinson  v.  St.  Louis,  etc.,  R.  Co.,  88  Mo. 
kpf.  376-  Compart  Hicks  v.  Citizens'  R.  Co,, 
144  Mo*  US' 

Nam  Hamp^irt.  —  Paridnaon  v.  Cooeord  St 
%Co^ft  N.  H.  J8. 


New  Kor^.  —  McClaio  v.  Brooklyn  City  R. 
Co.,  116  N.  Y.  459,  aMrming  49  Hun  (N.  Y.) 
657;  Green  v.  Metropolitan  St  R.  Co.,  6$  If. 
Y.  App.  Dir.  54-  Compart  Scott  v.  Third  Ave. 
R.  Co.,  59  Hnn  (N.  Y.)  4s6.  See,  however, 
Goodman  v.  Metropolitan  St  R.  Co..  63  N.  Y. 
App.  Dir.  84. 

Ofcio,  — GriflSn  v.  Toledo,  etc.,  R.  Co.,  11 
Ohio  Cir.  Dec  749. 

Ttxat.  -  Hays  v.  Gainesville  St.  R.  Co.,  70 
Tex.  602,  8  Am.  St  Rep.  634. 

ITMMiufim.  — Roberts  v.  Spokane  St  R. 
Co..  «3  Wash.  325. 

See  alao  the  title  Coirriu'DTOtv  Nsmjmica, 
voL  7,  pp.  385,  3S6.  Compare  Johnson  v.  Su- 
perior Rapid  Transit  R.  Co.,  91  Wis.  333.  See, 
however,  Watermolen  v.  Fox  River  Electric  R., 
etc,  Co.,  110  Wis,  I  S3. 

Injniy  Avoidable  If  Xotonun  Had  Baas  Oa«- 
patant.  —  Little  Rock  Tractton,  etc,  Cp.  v. 
Morrison,  69  Ark.  289. 

4,  See   tlw  title   NwaLitaHCS,  vol.  41, 
SI4' 

9.  Bnrdn  of  Proviaf  Sa^lgnea—  Dtlawarf. 

—  Farley  v.  Wilmington,  (tc,  Eleetrk  R.  Co., 
3  Penn.  (Del.)  581- 

Indiana.  —  Indtanapolia  St  R.  Co.  «.  Robin- 
aon,  157  Jnd.  414. 

ifery/awd.  ^  Siaeik  v.  Narthcra  Cant  R. 
Co.,  93  Md.  313. 

UwachtutUs — Spargo  v.  West  End  St  R. 
Co.,  175  Mass.  174. 

Missonri.—'}.  F.  Conrad  Grocer  Co.  v.  St 
Louis,  etc,  R.  Co.,  89  Mo.  App.  534. 

Nm  Jersty.  —  Graham  v.  Consolidated  Trac- 
tion Co.,  64  N.  J.  L.  10. 

Ntvo  York.  —  Boetgen  f .  New  York,  etc.,  R. 
Co.,  (Supm.  Ct.  Tr.  T.)  50  N.  Y.  Supp.  331 ; 
Lhowe  V.  Third  Ave.  R.  Co..  <C.  PI.  Gen.  T.) 
14  Misc.  (N.  Y.)  6ta;  Van  Wagner  v.  Metro- 
politan St.  R.  Co.,  (Supm.  Ct.  App.  T.)  26 
Misc.  (N.  Y.)  796;  White  v.  Albany  R.  Co.,  3s 
N.  Y.  App.  Div.  23 ;  Mehrle  v.  Brooklyn,  etc, 
R.  Co.,  59  N.  Y.  App.  Div.  617;  McCloekey  v. 
Metropolitan  St.  R.  Co.,  67  N.  Y.  App.  Div. 
.  617;  O'Keefe  v.  Third  Ave.  R.  Co.,  (N.  Y. 
City  Ct  Gen.  T.)  25  Misc.  (N.  Y.)  418. 

Pfinnsyhfimia.  —  Thilow  v.  Philadelphia  Trac- 
tion Co.,  4  Fa.  Diit  83. 

Tesw.  — North  Side  St  R.  Co.  v.  Want;  4 
Tex.  App.  Civ.  Caa.,  I  167. 
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from  VegUgciwt. 


AdmiMitaiUty  of  XvUoMo.  —  The  general  rules  of  evidence  as  to  admissibility 
are  applicable  to  actions  against  street-railway  companies  for  injuries  from 
n^ligence.* 

(knoftioii  for  Jvxj.  —  The  general  rule  that  the  question  of  negligence  is  a 
question  of  fact  for  the  determination  of  the  jury  *  applies  with  regard  to  the 
existence  of  negligence  on  the  part  of  street-railway  companies  in  the  opera-  / 
tion  of  their  cars;  *  but  where  there  is  no  proof  of  negligence,  or  where  the  ^ 
evidence  is  such  that  the  court  would  be  required  to  set  aside  a  verdict  finding 
negligence  on  the  part  of  the  company,  the  court  is  justified  in  taking  the 
case  from  the  jury."* 

b.  Collision  with  Vehicles  and  Horses  —  {})  In  General.  —  The 
rights  of  persons  using  vehicles  and  horses  on  the  streets  and  of  street-railway 
companies  operating  cars  on  the  same  streets  are  mutual  and  co-ordinate,  and 
such  companies  are  required  to  use  ordinary  care  to  avoid  collision  with  the 
vehicles  and  horses."    On  the  other  hand,  if  there  has  been  no  negligence  on 


1.  AdmlMlbUity  of  Evldonoo.  —  Chicago  City 
R.  Co.  V.  Taylor,  170  111.  49;  Palmer  v.  Cedar 
Rapids,  etc.,  R.  Co.,  1 1 3  Iowa  443 ;  Floyd  t>. 
Paducah  R.,  etc.  Co.,  (Ky.  1901)  64  S.  W.  Rep. 
653 ;  Baltimore  City  Pass.  R.  Co.  v.  Cooney, 
87  Md.  a6i ;  Stiasny  v.  Metropolitan  St.  R.  Co., 
58  N.  Y.  App.  Div.  172 ;  Hays  v.  Gainesville  St. 
R.  Co.,  70  Tex.  602,  8  Am.  St.  Rep.  634. 

Ztoolaratlons  of  Kotormait  or  Condnotor  Boa  Qettes. 

—  Floyd  V.  Paducah  R.,  etc.,  Co.,  (Ky.  1901) 
64  S.  W.  Rep.  653. 

Aota  of  Condaotor  After  Aocidont.  —  Wilcox 
V,  Wilmington  City  R.  Co.,  3  Pcnn.  (Del.)  i57> 

Oondnet  of  XotomiEB  Prior  to  AooldOBt.  —  Cnl- 
bertson  v.  Metropolitan  St.  R.  Co.,  140  Mo. 
35 ;  Bennett  v.  Brooklyn  Heights  R.  Co.,  i 
N.  Y.  App.  Div.  205 ;  Pyne  v.  Broadway,  etc, 
R.  Co..  (C.  PI.  Gen.  T.)  46  N.  Y.  St.  Rep. 
662,  affirmed  138  N,  Y.  627. 

ETldenoe  of  Usoal  Praotioe  of  Street-railwar 
Compuiy.  —  Canfield  v.  North  Chicago  St.  R. 
Co.,  g8  lit  App.  I. 

Erldeneo  of  BtiIm  of  Stroot-railway  Compu^.  — 
Fitzpatrick  v.  Bloomington  Ctty  R.  Co.,  73 
lU.  App.  516;  O'Keefe  v.  Eighth  Ave  R.  Co.,  33 
N.  Y.  App.  Div.  324;  Cincinnati  St.  R.  Co.  v. 
Altemeier,  60  Ohio  St.  10. 

ETidsaoa  of  Distanee  in  WMoh  Car  Oonld 
B«  Stopped. —  Hogan  v.  Citizens'  R.  Co.,  150  Mo. 
30 ;  Cass  V.  Third  Ave.  R.  Co.,  ao  N.  Y.  App. 
Div.  591 ;  Frohle  v.  Brooklyn  Heights  R.  Co., 
41  N.  Y.  App.  Div.  344. 

Arroit  of  Driver  of  Car.  —  Seipp  v.  Dry  Dock, 
etc.,  R.  Co.,  45  N.  Y.  App.  Div.  489. 

^oof  of  Distdiar^  of  Kotorman.  —  Cbristen- 
sen  V.  Union  Trunk  Line  R.  Co.,  6  Wash.  75, 

Boffldenoy  of  Identifloation  of  Aooident  to  Admit 
Sridonee  Thereof . —  Cunningham  v.  Metropolitan 
St.  R.  Co.,  (Supm.  Cl  App.  T.)  29  Misc  (N. 
Y.)  123. 

FrwnmptloB  from  Failure  to  Produce  Xvldenoe. 

—  Hope  p.  West  Chicago  St.  R.  Co.,  82  III. 
App.  311- 

Pleadiser  and  Proof.  —  Quincy  Horse  R.,  etc., 
Co.  f.  Gnuse,  38  111.  App.  212;  Kankakee  Elec- 
tric R.  Co.  V.  Lade,  56  III.  App.  454;  Citizens' 
St.  R,  Co.  V.  Abright,  14  Ind.  App.  433;  Old- 
field  V.  New  York,  etc.,  R.  Co.,  14  N.  Y.  310; 
Coyle  V.  Third  Ave.  R.  Co.,  (N.  Y.  City  Ct. 
Gen.  T.)  17  Misc.  (N.  Y.)  282,  (Supm.  Ci. 
App.  T.)  18  Misc.  (N.  Y.)  9;  Walsh  v.  Atlan- 
tic Avo,  R.  Co.,  33  N,  Y.  App.  Div.  19;  Braok- 


lyn  St.  R.  Co.  v.  Kelley,  3  Ohio  Cir.  Dec 
393,  <S  Ohio  Cir.  Ct.  155;  Cleveland,  etc.,  R.  Co. 
V.  Nixon,  12  Ohio  Cir.  Dec.  79;  McClellan  v. 
Chippewa  Valley  Electric  R.  Co.,  110  Wis. 
3*6. 

S,  QtiMtloB  tax  Inry, — See  the  titles  N1G1.1- 
GENCE,  vol.  21,  p.  498  et  seq.;  Questions  or 

Law  and  Fact,  vol.  33,  p.  543. 

8,  Cook  V.  Los  Angeles,  etc..  Electric  R.  Co., 
134  Cal.  279 ;  North  Chicago  St.  R.  Co.  f. 
Zeiger,  18  111.  9,  74  Am.  St.  Rep.  157;  Marchal 
1'.  Indianapolis  St.  R.  Co..  28  Ind.  App.  133; 
Siacik  v.  Northern  Cent.  R.  Co.,  93  Md.  313; 
Kerrigan  v.  West  End  St.  R.  Co.,  158  Mass. 
305 ;  Omaha  St.  R.  Co.  v.  Duv^ll,  40  Neb.  39 : 
Simpson  V.  Brooklyn,  Heights  R.  Co.,  (Brook- 
lyn City  Ct.  Gen.  T.)  14  Misc.  (N.  Y.)  645; 
Walker  v.  Atlantic  Ave.  R.  Co.,  (Brooklyn  City 
Ct.  Gen.  T.)  11  N.  Y.  Supp.  742 ;  Cambeis  r. 
Third  Ave  R.  Co.,  (C  PI.  Gen.  T.)  1  Misc 
(N.  Y.)  158;  Berke  ».  Twenty-third  St.  R.  Co., 
S»  Hun  (N.  Y.)  6ti.  4  N.  Y.  Supp.  905; 
Rauscher  v.  Philadelphia  Traction  Co.,  176  Pa. 
St.  349- 

4.  Cowden  v.  Shreveport  Belt  R.  Co.,  106 
La.  236;  New  York  Small  Stock  Co.  v.  Third 
Ave.  R.  Co.,  (C.  PI.  Gen.  T.)  13  Misc  (N.  Y.) 
276;  Goldschmidt  v.  Metropolitan  Crosstown 
R.  Co.,  I  N.  Y.  App.  Div.  309;  Smith  v. 
Holmeaburg,  etc.  Electric  R.  Co.,  187  Pa.  St 
451 ;  Cawlcy  v.  La  Crosse  City  R.  Co.,  106  Wis. 
339. 

fi.  OoDidon  with  TdilolM  or  Hwtes, —  Swain  v. 

Fourteenth  St.  R.  Co.,  93  Cal.  179;  McKenna 
V.  Metropolitan  R.  Co.,  112  Mass.  55;  Warren  V. 
Mendenhali,  77  Minn.  145;  Omaha  St.  R.  Co. 
V.  Duvall,  40  Neb.  29 ;  Moore  v.  Charlotte  Elec- 
tric St.  R.  Co.,  138  ii.  Car.  455 ;  Davidson  v. 
Schuylkill  Traction  Co..  4  Pa.  Super.  Ct.  86; 
Nashville  St.  R.  Co.  v.  O'Brien,  104  Tenn. 
38. 

Tholes  OrOHlu  Tracks  —  Alabama.  —  Birm- 
ingham R.,  etc.,  Co.  V.  Baker,  132  Ala.  507. 

/Km*)w.  — West  Chicago  St.  R.  Co.  v.  Mc- 
Callum,  169  111.  240 ;  Chicago  City  R.  Co.  v. 
Anderson,  193  111.  9,  affirming  93  111.  App,  419; 
Rend  v.  Chicago  West  Div.  R.  Co.,  8  lU.  App. 
517;  Central  R.  Co.  v.  Allmon,  45  III.  App.  389. 

Iowa.  —  Hart  v.  Cedar  Rapids,  etc., -R.  Co., 
109  lows  631. 

Massacktuettt.  —  DriscoU  v.  West  End  St  R. 
Co..  159  Mass.  14a. 
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the  part  of  the  street  railway  ia  the  operation  of  its  cars,  it'cannot  be  held 
liable  for  injuries  caused  by  collision  with  vehicles.^  As  a  general  rule,  the 
question  whether  due  care  was  exercised  by  the  street-railway  company  to 
avoid  a  collision  is  for  the  determination  of  the  jury.'  Where  the  danger  of 
a  collision  between  vehicles  or  horses  and  street  cars  is  imminent,  it  is  the 
duty  of  the  person  operating  the  car  to  use  diligence  to  avoid  the  collision, 
and,  if  necessary,  to  stop  the  car ; '  but  it  has  been  held  that  where  the  person 
in  charge  of  a  street  car  sees  a  vehicle  approaching  the  track,  he  has  the  right 
to  presume  that  the  driver  will  not  attempt  to  cross  so  as  to  incur  danger  of 


Minnesota.  — Shtm  V.  St.  Paul  City  R.  Co., 
50  Mian.  395. 

Missouri.  —  Lamb  v.  St.  Louis  Csble,  etc,  R. 
Co.,  33  Mo.  App.  489. 

Nno  Hampshire.  —  Galla^er  V.  Muidieiter 
St.  R.  Co.,  70  N.  H.  21S. 

Ntw  Jersey.  —  Sickler  v.  North  Jer8«r  St.  R. 
Co.,  (N.  J.  1900)  46  Atl.  Rep.  779- 

New  York.  —  Fay  v.  Brooklyn  Heights  R. 
Co.,  69  N.  Y.  App.  Div.  563 ;  Bnus  v.  Metro- 
poliun  St.  R.  Co.,  66  N.  Y.  App.  Div.  554; 
Smith  V.  Metropolitan  St.  R.  Co.,  66  N.  Y.  App. 
Div.  600 ;  Bemhard  v.  Rochester  R.  Co.,  68 
Hun  (N.  Y.)  369 ;  Gallagher  v.  Coney  Island, 
etc.,  R.  Co.,  (Brooklyn  City  Ct.  Gen.  T.)  4  N. 
Y.  Supp.  870;  Lawson  v.  Metropolitan  St.  R. 
Co.,  40  N.  Y.  App.  Div.  307 ;  Tait  v.  Buffalo  R. 
Co.,  55  K.  Y.  Ak>.  Div.  S07;  Reilly  v.  Brooklyn 
Heights  R.  Co.,  65  N.  Y.  App.  Div.  453 ;  Morris 
V.  Metropolitan  St.  R.  Co.,  63  N.  Y.  App.  Div. 
78,  aifirmtd  170  N.  Y.  593 ;  Johnson  v.  Rochester 
R.  Co.,  61  N.  Y.  App.  Div.  12;  Brennan  v. 
Metropolitan  St.  R.  Co.,  60  N.  Y.  App.  Div. 
264;  Stines  v.  Metropolitan  St.  R.  Co.,  (Supm. 
Ct.  App.  T.)  34  Misc.  (N.  Y.)  789 ;  Piercy  v. 
Metropolitan  St.  R.  Co.,  (Supm.  Ct.  App.  T.)  30 
Misc.  (N.  Y.)  6ia;  Knoll  v.  Third  Ave.  R.  Co., 
46  N.  Y.  App.  Div.  527. 

Ohio.  —  Toledo  Electric  St.  R.  Co.  v.  Westen- 
huber,  13  Ohio  Cir.  Dec.  22,  22  Ohio  Cir.  Ct.  67. 

Pennsylvania.  —  Harmon  v.  Pennsylvania 
Traction  Co.^  300  Pa.  St.  311. 

Texas.  —  City  R.  Co.  v.  Thompson,  20  Tex. 
Gv.  App.  16. 

tuddm  Stoppagaof  Gar  in  Hiddle of  Street  Inter- 
section. —  Harrison  v.  Sutter  St.  R.  Co.,  116  Cal. 
iS«- 

Startinff  Gar  While  Vehicle  Is  CroMtng  Traok.  — 

Piper  If.  Pueblo  City  R.  Co.,  4  Colo.  App.  424; 
Riegclman  v.  Third  Ave.  R.  Co.,  (C.  PL  Gen. 
T.)  9  Misc.  (N.  Y.)  51. 

1.  Jones  V.  Third  Ave.  R.  Co.,  (Supm.  Ct. 
App.  T.)  34  Misc.  (N.  Y.)  201 ;  Berke  v. 
Twenty-Third  St.  R.  Co.,  (Supm.  Ct.  Gen.  T.) 
4  N.  Y.  Supp.  90s  ;  Coughtry  v.  Willamette  St. 
R.  Co.,  21  Oregon  245 ;  Philadelphia  Traction 
Co.  r.  Bemheimer,  125  Pa.  St.  615;  North  Side 
St.  R.  Co.  V.  Want,  4  Tex.  App.  Civ.  Cas.,  S  167. 

Tahidee  Crossing  Traoks  — Illinois. — Jack- 
Bomnlle  R.  Co.  r.  Lamb,  86  111.  App,  487. 

Inditma.  —  Kessler  v.  Otizens*  St.  R.  Co.,  20 
Ind.  App.  427. 

Kentucky.  — Kt\\y  v.  Louisville  R.  Co.,  (Ky. 
T898)  46  S.  W.  Rep.  688;  Louisville  R.  Co.  P. 
Stammers,  (Ky.  1898)  47  S.  W.  Rep.  341. 

Missouri,  —  Hanselman  v.  St.  Louis,  etc.,  R. 
Co..  88  Mo.  App.  123. 

New  York.  —  Devine  v.  Metropolitan  St.  R. 
Co.,  (Supm.  Ct.  App.  T.)  29  Misc.  (N.  V.)  301, 
reversing  (N.  Y.  City  Ct.  Gen.  T.)  58  N.  Y. 


6q 


Supp.  1139;  McFarland  v.  Third  Ave.  R.  Co., 
(Supm.  Ct.  App.  T.)  29  Misc.  (N.  Y.)  121. 

Pennsylvania.  —  Conyngham  v.  Erie  Electrie 
Motor  Co.,  1 5  Pa.  Super.  Ct.  573 ;  Fhilfips  v. 
People's  Pass.  R.  Co.,  tgo  Pa.  St.  222;  Lee  v. 
Schuylkill  VaUey  Traction  Co.,  13  Montg.  Co. 
Rep.  (Pa.)  91;  McManigal  v.  South  Side  Pass. 
R.  Co.,  i8t  Pa.  St.  358;  Kane  v.  People's  Pass. 
R.  Co.,  181  Pa.  St.  S3 ;  Thomas  v.  Citizens' 
Pass.  R.  Co.,  132  Pa.  St.  504. 

IVisconsin.  —  Caw  ley  v.  La  Crosse  Qty  R. 
Co.,  loi  Wis.  145;  Eastwood  v.  La  Crosse  Gty 
R.  Co.,  94  Wis.  163. 

fl.  Qsaatlon  for  Jory  —  Illinois.  —  C^cago 
City  R.  Co.  V.  Brady,  35  HI.  App.  460. 

Massachusetts.  —  Driscoll  v.  West  £nd  St.  R. 
Co.,  159  Mass.  142;  Kerrigan  v.  West  End  St. 
R.  Co.,  158  Mass.  305. 

New  York.  —  Schron  v.  Statcn  Island  Elec- 
tric R.  Co.,  16  N.  Y.  App.  Div.  iii ;  Hurley  v. 
New  York,  etc.,  Brewing  Co.,  13  N.  Y.  App. 
Div.  167;  Degnan  v.  Brooklyn  City  R.  Co., 
(Brooklyn  Gty  Ct.  Gen.  T.)  14  Misc.  (N.  Y.) 
388 ;  Zimmerman  v.  Union  R.  0>.,  3  N.  Y.  App. 
Div.  219;  Ludecke  v.  Metropolitan  St.  R.  Co., 
(N.  Y.  City  Ct.  Gta.  T.)  32  Misc.  (N.  Y.)  635; 
Witzel  V.  Third  Ave.  R.  Co.,  (N.  Y.  City  Ct. 
Gen.  T.)  3  Misc.  (N.  Y.)  561  ;  Gallagher  v. 
Coney  Island,  etc.,  R.  Co.,  (Brooklyn  City  Ct. 
Gen.  T.)  24  N.  Y.  St.  Rep.  746 ;  Knoll  v.  Third 
Ave.  R.  Co.,  (N.  Y.  1901)  60  N.  E.  Rep.  11 13, 
aHirming  46  N.  Y.  App.  Div.  527, 

Pennsylvania.  —  Fenner  v.  Wilkes-Barre 
Traction  Co.,  202  Pa.  St.  365 ;  Lenkner  v.  Citi- 
zens' Traction  Co.,  179  '•a.  St.  486. 

3.  Danger  of  CoUialon  Imntlaeat  —  Delaware. 
—  Higgins  V.  Wilmington  City  R.  Co.,  1  Marv. 
(Del.)  3S2. 

Illinois.  —  South  Chicago  City  R.  Co.  v.  Kin- 
nare,  96  111.  App,  210. 

Indiana.  —  Citizens*  St.  R.  Co.  v.  Damm,  25 
Ind.  App.  511;  Muncie  St.  R.  Co.  v.  Maynard, 
5  Ind.  App.  372 ;  Citizens'  St.  R.  Co.  -v.  Lowe, 
12  Ind.  App.  47. 

Iowa.  —  Orr  v.  Cedar  Rapids,  etc.,  R.  Co.,  94 
Iowa  423. 

Maine.  —  Flewelling  v.  Lewiston,  etc.,  Horse 
R.  Co.,  89  Me.  585. 

Maryland.  —  Baltimore  Traction  Co.  v.  Appel, 
80  Md.  603. 

Massachusetts.  —  White  v.  Worcester  Consol. 
St.  R.  Co.,  167  Mass.  43. 

Michigan.  —  Mertz  v.  Detroit  Electric  R.  Co., 
125  Mich.  11;  Edwards  v.  Foote,  139  Mich. 
T3i;  Boettcher  v.  Detroit  Citizens'  St.  R.  Co., 
(Mich.  1902)  0'  N.  W.  Rep.  125. 

Missouri.  —  Zurfiuh  v.  People's  R.  Co.,  46 
Mo.  App.  636;  Sheehan  v.  Citizens'  R.  Co.,  72 
Mo.  App.  524. 

New  York.  —  Strauss  v.  Newburgh  Electrie 
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a  collision.*  In  case  of  a  collision  between  a  street  car  and  a  vehicle,  there 
is  no  presumption  that  it  was  caused  by  the  negligence  of  either  the  driver  of 
the  vehicle  *  or  the  person  operating  the  car,*  but  the  question  of  negligence 
is  a  matter  of  proof. 

(2^  Vehicles  Moving  Ahng  Track.  —  While  it  is  the  duty  of  vehicles  mov- 
ing along  street-railway  tracks  to  leave  the  tracks  on  the  approach  of  cars,  so 
as  not  to  ot>struct  their  passage,^  still,  those  In  charge  uf  cars  must  use  rea- 
sonable diligence  to  prevent  collisions,  and  the  company  is  liable  for  injuries 
resulting  from  their  failure  to  do  so.*  Thus,  where  a  vehicle  is  seen  moving 
on  the  tracks  ahead  of  a  car  the  motorman,  gripman,  or  driver  should  bring 
his  car  under  control  if  possible^  so  as  to  avoid  a  collision  if  the  driver  of  the 
vehicle  fails  to  leave  the  track;  *  but  he  is  not  required  to  bring  the  car  to  a 
stop  unless  the  vehicle  is  sufBciently  near  to  be  reasonably  considered  in  a 


R.  Co.,  ti  N.  Y.  App.  EKv.  264;  Smith  v.  MetfO- 
politaa  St.  R.  Co.,  7  N.  Y.  App.  Div.  453; 
Reilly  v.  Third  Ave.  R.  Co.,  (Stqnu.  Ct.  ^99. 
T.)  16  Misc.  (N.  Y.)  It;  Snediker  v.  Manaa 
Electric  R.  Co.,  41  N.  Y.  App.  Div.  638. 

OAt0.  — Lawrence  v.  Pendleton  St.  R.  Co.,  i 
Cine.  Super.  Ct.  180. 

Pennsylvania  —  Byrne  v.  Mon^omery,  ett. 
Electric  R.  Co.,  19  Pa.  Super.  Ct.  531 ;  Waechter 

Second  Ave.  Traction  Co.,  198  Pa.  St.  139. 

Tennessee.  — Otizeas'  St.  R.  Co.  v.  She^ 
herd,  107  Tenn.  444. 

Wisetmsin.  —  Lockwood  v.  Belle  City  St  R. 
Co.,  92  Wis.  97. 

1,  Smith  t'.  Citizens'  R.  Co.,  52  Mo.  App.  36. 

fl.  O'Neil  f .  Dry  Dock,  etc.,  R.  Co.,  S9  N.  Y. 
Super.  Ct.  123;  Spurrier  v.  Front  St.  Cable  R. 
Co.,  3  Wash.  659. 

8.  Jones  v.  Greensburg,  etc.,  R.  Co.,  9-  Pa. 
Sm>er.  Ct.  65 ;  >^ortfa  Side  St.  R.  Co.  v.  Want, 
4  Tex.  App.  Civ.  Cas.,  8  167. 

4.  Viihlolat  on  Traak.  —  Adolph  v.  Central 
Park,  etc.,  R.  Co.,  76  N.  Y.  530.  See  also  s^^pra, 
this  section,  General  Rights  and  DuHu  —  Right 
of  Way. 

6,  United  States.  —  Robinson  v.  Louisville  R. 
Co.,  (C.  C.  A.)  113  Fed.  Rep.  484. 

Alabama.  —  Birmingham  R.,  etc.,  Co.  v.  Smith, 
131  Ala.  353;  Birmingham  R.,  etc.,  Co.  v. 
Plnekard.  134  Ala.  373. 

California.  —  Swain  v.  Fourteenth  St  R.  Co.. 
93  Cal.  179;  Horgan  v.  Jones,  131  Cal.  531; 
Abrahams  v.  Los  Angelea  Traction  Co.,  134 
Cal.  411. 

Illinois.— North  Chicago  St.  R.  Co.  v.  Zeiger, 
78  111.  App.  463. 

Kentucky,  —  Louisville  R.  Co.  v.  Stammer^ 
(Ky.  1898)  47  S.  W.  Rep.  341. 

Uorylani.  —  United  R.,  etc.,  Co.  v.  Seymour, 
93  Md.  435. 

Massachusetts.  —  Glazebrook  p.  West  End.  St. 
R.  Co.,  160  Mass.  239. 

Michigan.  —  Bush  v.  St.  Joseph,  etc.,  St.  R. 
Co.,  113  Mich.  513  (failure  to  leave  track  in 
time  caused  by  wheels  slipping  on  rail). 

Minnesota.  —  Peterson  v.  St.  Paul  City  R.  Co., 
54  Minn.  152;  Flannagan  v.  St.  Paul  City  R. 
Co.,  68  Minn,  300. 

Mississippi.  —  White  v.  Vicksbni^  R.  Power, 
etc.,  Co.,  (MisB.  1903)  31  So.  Rep.  709. 
■  Missotiri.  —  Hicks  v.  Ctiuni'  R.  Co.,  134  Bfo. 
IIS- 

Neu)  Jersey.  —  Hughes  v.  Camden,  etc,  R, 
Co.,  65  N.  J.  L.  303. 


lifeuf  York.  —  Countryman  v.  Fonda,  etc.,  R. 
Co..  [66  K.  Y.  301,  reversing  (Supm.  Ct.  kpp. 
Div.)  54  N.  Y.  Stipp.  togS;  Boaaert  v.  Nassau 
Electric  R.  Co.,  40  N.  Y,  App.  Div.  144; 
Schilling  V.  Metropolitan  St  R.  Co.,  47  N.  Y. 
App.  Div.  500 ;  Seletskey  v.  Third  Ave.  R.  Co., 

69  N.  Y.  App,  Div.  37;  Quinn  v.  Atlantic  Ave. 
R.  Co.,  (Brooklyn  City  Ct  Gen.  T.)  13  K.  Y. 
Supp.  333;  Witte  V.  Brooklyn  City  R.  Co., 
(Brooklyn  Gty  Ct  Gen.  T.)  4  Miac.  (N.  Y.) 
z8d,  amrmed  143  ^-  Y.  667 ;  Ward  c  New  Yofk, 
etc.,  R.  Co.,  7?  Hun  (N.  Y.J  390. 

PtHnsyhiania.  —  Gress  v.  Braddock,  etc.,  St 
R.  Co.,  14  Pa.  Super.  Ct  87 ;  Greeley  v.  Federal 
St.,  etc..  Pass.  R.  Co.,  153  Pa-  St.  2rfl. 

Sunning  Btreat  Car  on  Wrong  Traok.  —  Where 
a  street  car  was  proceeding  on  the  left-hand  in- 
stead of  the  right-hand  track,  and  came  in  col- 
lision with  the  plaintiff's  team,  which  waa  pre- 
vented by  a  heap  of  snow  from  avoiding  the 
collision,  a  refusal  to  charge  the  jury  that  the 
car  had  a  right  to  travel  on  the  leilt'band  track 
was  held  to  be  error  for  which  the  judgment 
should  be  reversed,  as  the  mere  fact  that  the 
car  was  nmning  on  the  left-hand  track  was  nnt 
itself  a  fault  on  the  part  of  the  defendant  whii'h 
would  subject  it  to  damages.  Altreuter  v.  Hud- 
son River  R.  Co.,  3  E.  D.  Smith  (N.  Y.)  tgi. 

Baeldag'  Oar  Agalnat  Tehlekt  F«n«wl»f  ix. 
Sear.  —  Rome  St.  R.  Co.  v.  McGinois,  94  Ga. 
229;  Central  R.  Co.  v.  Knowles,  191  111.  341, 
affirming  93  111.  App.  581  ;  Kisaock  v.  Consoli- 
dated Traction  Co..  15  Pa.  Super.  Ct.  103 ; 
Campbell  v.  Consolidated  Traction  Cn.,  aot  Pa. 
St  167. 

In  Cook  V.  Metropolitan  R.  Co.,  98  Mass.  361, 
it  appeared  that  the  horsea  attached  to  a  car, 
after  pulling  it  part  way  'up  a  ferry  drop,  re- 
fused or  were  unable  to  pull  it  further,  where- 
upon the  driver  applied  the  brake,  but  was 
unable  to  hold  the  car  stationary.  anJ  !t  ran 
back,  injuring  the  horses  of  C,  who  waa  driving 
a  wagon,  following  the  car  at  a  distance  of 
about  ten  feet  behindjf,  another  team  followinj; 
him.  The  defendants  usually  had  an  extra 
horse  to  pull  the  car  up  the  'drop,  but  on  this 
occasion  there  was  none.  Tt  was  held  that  there 
was  evidence  of  negligence  on  the  part  of  the 
railway  company  sufficient  to  (fo  to  the  jury. 

6.  Flannagan  v.  St.  Paul  City  R.  Co.,  68  Minn. 
300;  Consolidated  Traction  Co.  v.  Haight,  59 
N.  J.  L.  577:  Toledo  Consol.  St.  R.  Co.  v. 
Rohner,  6  Ohio  Cir.  Pec.  706,  9  Ohio  Qr.  Ct 
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position  of  danger,^  It  has  been  held  that  where  a  street  car  approaching 
from  the  fear  runs  down  a  wagon  driving  along  the  track,  thia  is  of  itseU 
sufficient  evidence  of  negligence  on  the  part  of  tnci  street-railway  company  In 
the  absence  of  special  circumstances  excuung  such  act  to  carry  the  question 
to  the  jury.'  Where  a  street  car  is  approaching  from  the  rear  a  vehicle 
moving  along  the  track,  the  person  operating  the  car  has  not  the  light  to 
proceed  without  regard  to  the  presence  of  the  vehicle,  in  anticipation  that  the 
vehicle  will  leave  the  track  in  time  to  give  free  passage  to  the  car.  '  But  it 
has  been  held  that  where  a  vehicle  is  moving  along  street- railway  tracks  in 
the  direction  of  an  approaching  car,  the  person  operating  the  car  has  a  right 
to  assume,  until  the  contrary  is  evidenced  from  the  actions  of  the  driver,* 
that  he  will  turn  from  the  tracks  in  time  to  give  free  passage  to  the  car. 
The  person  operating  a  street  car  has  no  right  to  run  down  a  vehicle  the 
person  in  charge  of  which  refuses  to  leave  the  track  so  as  to  allow  the  car  to 
pass,*  even  though  a  municipal  ordinance  makes  such  refusal  to  turn  out  a 
misdemeanor.*  If  the  street-railway  company  it  not  guilty  of  negligence 
in  the  operation  of  the  car  it  cannot  be  held  liable  for  Injuries  resulting  froAi 
a  collision  between  the  car  and  a  vehicle  moving  along  the  track.' 

(3)  Vehicles  Moving  Beside  Track.  —  Where  a  vehicle  is  moving  on  a  street 
beside  a  street-railway  track,  at  a  safe  distance  from  the  track,  the  person  in 
charge  of  a  street  car  is  justified  in  operating  the  car  on  the  presumption  that 
the  vehicle  will  be  kept  at  a  safe  distance  from  the  track,  and  the  street-railway 
company  cannot  be  held  liable  for  a  collision  caused  by  a  sudden  veering  of 
the  vehicle;*  but  if  the  driver  of  such  a  vehicle  is  not  aware  of  the  car's 
approach,  warnings  and  signals  of  its  approach  should  be  given,*  and  if  the 
vehicle  is  in  such  close  proximity  to  the  track  that  the  danger  of  a  collision  Is 
imminent,  reasonable  care  In  having  the  car  under  control  is  required  of  the 
person  in  charge  of  the  car.'* 

(4)  Vehicles  Standing  an  Street.  —  If  a  vehicle  is  standing  on  the  side  of  a 
street  at  a  safe  distance  from  the  track,  the  motorman  of  an  approaching  car 
has  a  right  to  presume  that  the  vehicle  will  remain  where  it  is,  and  if  the 
horses  Iwcome  frightened  at  the  car  and  back  the  vehicle  into  the  car,  the 
company  is  not  liable. But  where  a  vehicle  Is  standing  on  the  track,  or  In 
such  dose  proximitv  thereto  as  to  prevent  the  free  passage  of  the  car,  the 
company  will  be  held  liable  for  a  collision  if  the  person  in  charge  of  the  car, 

1.  So&Doilfeld  Mllliflerjr  CA.  if.  P«Ople*S  R.  T.  Elwood  v.  Chicago  City  R.  Co,  90  III.  App. 

Co.,  59  Mo.  App.  668.  397' 

%,  Vincent  v.  Norton,  ete.,  St  R.  Co.,  i8e  ft,  VfthidM  Kovlttt  BMlde  twik.  —  Blfming- 

MsBs.  104;  0*MaU«7  V.  MetropoHtan  St  R.  ham  R.,  etc,  Co.  v.  Praoscomb.  124  Ala.  621; 

Co.,  3  N.  y.  App.  THt.  359 ;  Schilling  v.  Metro-  South  Cliicago  City  R.  Co.  v.  Klnnare,  96  lit 

ptffltaa  St  R.  Co..  47  N.  V.  App.  Div.  500;  App.  210;  Rombach  v.  Creieent  Cltjr  R.  Co.,  $0 

Seifter  v.  Brooklyn  Heights  R.  Co.,  SS  N,  Y.  La.  Ana.  473:  Suydaw  v.  Grand  St..  etc.,  R. 

App.  t>iv.  10;  McCann  v.  New  Yorlc,  etc.,  R..  Co.,  41   Barb.  (N.  Y.)  37S ;   Christensen  v. 

Co.,  56  N.  Y.  App.  Div.  419;  Witte  v.  BroOk-  Union  Tnink  Line  R.  Co.,  6  Wash.  75. 

lyn  City  R.  Co.,  (Brooklyn  City  Ct.  Gen.  T.)  9.  WilWna  V.  Omaha,  ttt.,  R.,  etc.,  Co.,  96 

4  Misc.  (N.  Y.)  a86;  Toledo  Electric  St.  R.  Iowa  668;  Taahjian  v.  Worcester  ConsoL  St 

Co.  V.  Cooper,  8  Ohio  Cir.  Dec.  496.  R-  Co.,  177  Uua.  7Si  Le  Blanc  v.  LowlK 

S.  kfertx  V.  Detroit  Electric  R.  Co.,   125  etc.,  St  R.  Co.,  170  Mass.  564. 

Mich.  ti.    See  also  White  v.  Worcester  Con-  10.  Jollet  R.  Co.  v.  Barty,  96  HI.  App.  S51 ; 

sotidatctl  St  R.  Co..  167  Mass.  43   (vehicle  Geist  v.  Detroit  City  R.  Co.,  91  Mich.  446; 

driviag  around  obstacle  and  so  crossing  track  Blakeslee  c  Consolidated  St  R.  Co.,  113  Mich, 

and  back  again).  63:  Koch  v.  St  Paul  City  R.  Co.,  45  Minn. 

4.  Glazebrook  v.  West  End  St  R.  Co.,  160  407;  Warren  v.  Union  R.  Co.,  46  N.  Y,  App. 
Mass.  339,  explained  in  White  v.  Worcester  Div.  517;  Reilly  v.  Troy  City  R.  Co.,  N.  Y. 
Consol.  St  R.  Co.,  167  Mass.  4j.    Compare  App.  Div.  131. 

WiU  V.  West  Side  R.  Co.,  84  Wis.  4a.  11.  T^lelei  iMliaiaf  M  StlMt.  —  HigglfiS  v. 

5.  Camden,  etc.,  R.  Co.  v.  Preston,  59  N.  J.  Wilmington  City  R.  Oa.,  t  Marv.  (Del.)  3S^> 
L.  364.  Dnfar  tt  flnr  Down  Ou.—  Hoffman  p.  Syn- 

i,  Laetbcm  v.  Ft.  Wayne,  etc,  R.  Co.,  100  cuse  Rapid  Transit  R.  Co.,  50  N.  Y.  App.  IMv. 

Mich.  asi.  83. 
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operating  it  in  a  prudent  manner,  could  have  avoided  the  collision ;  '  and  the 
improper  obstruction  of  a  street-railway  track  by  allowing  a  vehicle  to  stand 
thereon,  or  in  too  close  proximity  thereto,  will  not  prevent  a  recovery  for 
injuries  caused  by  a  collision  if  the  accident  could  have  been  avoided  by  the 
exercise  of  due  care  on  the  part  of  the  person  operating  the  car.' 

Ab  bror  nf  JvdgiMiit  on  the  part  of  the  person  operating  a  street  car  as  to  the 
existence  of  sufficient  space  between  the  tracks  and  a  vehicle  standing  upon 
the  street  to  allow  the  car  to  pass  is  not  necessarily  negligence.* 

(5)  Contributory  Negligence  —  (•)  In  General.  —  Persons  driving  vehicles  on 
streets  upon  which  street  cars  are  operated  must  of  course  use  reasonable  care, 
or  the  care  which  a  reasonably  prudent  man  would  exercise,  to  avoid  collisions 
with  cars,^  and  persons  riding  in  vehicles  as  passengers  must  themselves  use 
due  care  to  avoid  being  injured  by  a  collision.*  When  the  street  car  has 
come  to  a  full  stop  after  collision  with  a  vehicle  attributable  in  the  first 
instance  to  the  negligence  of  the  driver  of  the  latter,  an  injury  which  is  due 
to  the  car  starting  before  the  driver  of  the  vehicle  has  extricated  himself  from 
the  consequences  of  the  collision  cannot  be  attributed  to  the  driver's  original 
negligence.*  The  question  as  to  the  existence  of  contributory  negligence  is 
generally  one  for  the  jury.^ 

(b)  SrlTing  M  Btnet  n  WUdi  fltrMt  Oin  Ar»  opmtad.  —  A  driver  of  a  vehicle  is 
not  guilty  of  contributory  negligence  in  selecting  for  his  route  a  street  on 
which  street  cars  are  operated  when  lie  might  have  taken  another  route,^  nor 


1.  Birmingliam  R.,  etc,  Co.  v.  City  Stable 
Co.,  119  Ala.  615;  Hissins  v.  Wilmington  City 
R.  Co.,  I  Marv.  (Del.)  352;  Atwood  v.  Bangor, 
etc.,  R.  Co.,  91  Me.  399;  Laethem  v.  Ft.  Wayne, 
etc.,  R.  Co.,  100  Mich.  297;  Koch  v.  St.  Paul 
City  R.  Co.,  45  Minn.  407 ;  Sailer  v.  Westches- 
ter Electric  R.  Co.,  (N.  Y.  City  Ct.  Gen.  T.) 
at  Misc.  (N.  Y.)  555 ;  Mullen  v.  Ceotral  Parle, 
etc.,  R.  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  i  Misc.  (N. 
Y.)  316;  Holzman  v.  Metropolitan  St.  R.  Co., 
(N.  Y.  City  Ct  Gen.  T.)  31  Misc.  (N.  Y.)  644: 
McCambley  v.  Staten  Island  Midland  R.  Co., 
32  N.  Y.  App.  Div.  346 :  Albert  v.  Ble  ker  St., 
etc.,  R.  Co.,  2  Daly  (N.  Y.)  389;  Ward  v. 
Lakeside  R.  Co.,  20  Pa.  Co.  Ct.  494 ;  Kestner  v. 
Pittsburgh,  etc.,  Traction  Co.,  is8  Pa.  St  4^2. 

2.  Consolidated  Traction  Co.  v.  Haight,  59 
N.  J.  L.  577. 

8.  O'Leary  v.  Brockton  St  R.  Co.,  177  Mass. 
187;  Spaulding  v.  Jarvis,  32  Hun  (N.  Y.)  .621 ; 
Patton  V.  Philadelphia  Traction  Co.,  132  Pa. 
St  76.  See  also  Gumb  v.  Twenty-Third  St  R. 
Co.,  58  N.  Y.  Super.  Ct  r. 

4.  Contillratoi7  ■wligwoe  —  Arkansas. — 
Hot  Springs  St  R.  Co.  v.  Johnson,  64  Ark. 
420. 

Kentucky.  —  Central  Pass.  R.  Co.  v.  Chatter- 
son,  (Ky.  1895)  29  S.  W.  Rep.  18. 

Massachusetts.  —  Scannell  v.  Boston  El.  R. 
Co.,  176  Mass.  170. 

New  York.  —  Luedecke  v.  Metro  olitan  St 
R.  Co.,  (N.  Y.  City  Ct  Gen.  T.)  60  N.  Y. 
Supp.  999;  O'Neill  V.  Third  Ave.  R.  Co.,  {C. 
PI.  Gen.  T.)  3  Misc.  (N.  Y.)  531. 

Tennessee.  —  Memphis  St  R.  Co.  v.  Wilson, 
108  Tenn.  618;  Saunders  v.  City,  etc.,  R.  Co., 
99  Tenn.  130. 

Texas.  —  Austin  Dam,  etc.,  R.  Co.  v.  Gold- 
stein, 18  Tex.  Civ.  App.  704. 

Washington.  —  Spurrier  v.  Front  St.  Cable 
R.  Co.,  3  Wash.  659. 

DriTing  on  Left  Sid*  of  SteMt.  —  Mooney  v. 
Trow  Directory,  etc.,  Co.,  (C.  PI.  Gen.  T.)  2 
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Misc.  (N.  Y.)  338;  Spurrier  v.  Front  St 
Cable  R.  Co.,  3  Wash.  659. 

FlrsDwn  Betponding  to  Pin  Alam. —  Birm- 
ingham R.,  etc.,  Co.  f.  Baker,  126  Ala.  135. 

Salvage  Wagon  Bespondlog  to  Fire ,  Alarm.  — 
Flynn  v.  Louisville  R.  Co.,  (Ky.  1901)  62  S. 
W.  Rep.  490. 

Drlvtaif  TMt  In  Tlcilation  of  OnUnuBt.  — 
McGratb  v.  City,  etc.,  R.  Co.,  93  Ga.  313.  See 
also  Wosika  v.  St  Paul  City  R.  Co.,  80  Minn. 
364. 

Bloving  Up.  —  Sheehan  v.  Citisens*  R.  Co., 
72  Mo.  App.  524. 

Where  Ii^u7  ICight  Hare  Been  Lessened  by 
Bxerdse  of  Unnnal  Pradaws  In  Taoe  of  Sangw, 

—  Gibbons  v.  Wjlkea-Barre,  etc.,  St  Co.,  155 
Pa.  St.  279. 
Jumping  twok  Wagon  Bsteo  OolUiloa.—  Bush 

V.  St  Joseph,  etc.,  St  R.  Co.,  113  Mich.  513; 
Edwards  v.  Foote,  139  Micfa.  121;  Geary  v. 
Metropolitan  St  R.  Co.,  73  N.  Y.  App.  Div. 
44' ;  Anderson  v.  Metropolitan  St  R.  Co., 
(Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.)  104. 

b,  Farley  v.  Wilmington,  etc..  Electric  R.  Co., 
3  Penn.  (DeL)  581 ;  Ulrich  v.  Toledo  Conscd. 
St  R.  Co.,  5  Qhio  Cir.  Dec.  iii. 

6.  McDivitt  V.  Des  Moines  St  R,  Co.,  gg 
Iowa  141. 

7.  Contributory  HegUgenoo  foe  tnrj.  —  Muncie 
St.  R.  Co.  V.  Maynard,  5  Ind.  App.  372  ;  Rascher 
V.  East  Detroit,  etc.,  R.  Co.,  90  Mich.  413, 
30  Am.  St.  Rep.  447;  Blakeslee  v.  Com- 
sotidated  St  R.  Co.,  ita  Mich.  63;  Fay  v. 
BrooUyn  Heights  R.  Co.,  tig  N.  Y.  App.  Div. 
563 ;  Davidson  v.  Schuylkill  Traction  Co.,  4  Pa. 
Super.  Ct  86. 

Firemen  Responding  to  Fire  Alarm  Hot  Expected 
to  Use  Care  td  Otdlnary  Individuals.  —  McGee  v. 
West  End  St  R.  Co.,  151  Mass.  340. 

B.  Driving  on  Btrset  on  Which  Can  Are  Oper- 
ated. —  Muncie  St.  R.  Co.  v.  Maynard,  s  Ind. 
App,  372;  Robbins  v.  Springfield  St  R.  Co., 
165  Mass.  30  (man  seventy-nine  years  old. 
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is  it  negligence  to  drive  on  such  a  street  a  wagon  so  constructed  that  the 
driver  cannot  see  to  the  rear  over  the  bed  of  the  vehicle;^  and  in  driving 
along  a  street  it  is  not  necessarily  negligent  to  approach  so  near  to  the  track 
as  to  render  a  collision  with  a  street  car  possible.* 

(•)  •t'^^iwg  TehlolM  On  or  Hwr  Tnck.  —  In  case  of  collisions  between  street  cars 
and  vehicles  standing  in  the  street  on  or  near  the  track,  the  question  has 
frequently  arisen  whether  the  driver  was  guilty  of  contributory  negligence.* 
To  leave  a  horse  and  vehicle  in  the  street  unhitched  and  unattended  has  been 
held  to  constitute  contributory  negligence.'  So  it  has  been  held  to  be  neg- 
ligence to  stop  a  wagon  on  the  track  of  a  street-railway  company,  in  front  of 
an  approaching  car,  though  the  driver  thought  that  the  wagon  was  clear  of 
the  track."  But  it  is  not  necessarily  negligence  to  stand  a  vehicle  next  to  the 
curb  line  for  business  purposes.* 

(a)  DrlTiiiff  on  Truk.  —  It  is  not  negligence  per  se  to  drive  a  vehicle  along  a 
street-railway  track  in  the  direction  in  which  cars  travel  upon  the  track,'  even, 


blind  in  one  ere,  and  of  defective  heartns) ; 
Oates  V.  Metropolitan  St  R.  Co.,  i68  Mo. 
535 ;  Gibbons  v.  Wilkes-Barre,  etc,  St.  R.  Co., 

155  Pa.  St.  279. 

TMttBg  Hone.  —  A  person  who  drives  a 
young  horse  alongside  of  an  electric  railway, 
with  full  knowledge  of  the  situation  and  danger, 
for  the  express  purpose  of  testing  the  horse, 
is  guilty  of  such  contributory  negligence '  as 
bars  a  recovery  for  injuries  sustained  in  con- 
sequence of  his  horse  takiBg  fright  at  an  ap- 
•proacUng  car.  -  Cornell  v.  Detroit  Electric  R. 
Co.,  82  Mich.  405.  Compart  Oates  v.  Metro- 
pblitan  St.  R.  Co.,  168  Mo.  535. 

1,  Vincent  v.  Norton,  etc.,  St.  R.  Co.,  180 
Mass.  104.  ^ 

S,  Rouse  V.  Detroit  Electric  R.  Co.,  128  Mich. 
149;  Tunison  v.  Weadock,  (Mich.  1902)  89  N. 
W.  Rep.  703 ;  Manor  v.  Bay  Cities  Consot  R. 
Co.,  118  Mich,  i;  Brooks  v.  Lincoln  St  R. 
Co.,  33  Neb.  816;  Oninn  v.  Brooklyn  City  R. 
Co.,  40  N.  Y.  App.  Div.  608 ;  Gibbons  v.  Wilkes- 
Barre,  etc.,  St  R.  Co.,  15s  Pa-  St  279:  Morrow 
V.  Delaware  County,  etc..  Electric  R.  Co.,  199 
Pa.  St  156.  See  also  infra,  this  subsection. 
Driving  on  Track. 

S.  Btandlny  Tehlolas  On  or  Hear  Traek.  —  At- 
wood  V.  Bangor,  etc.,  R.  Co.,  91  Me.  399; 
Oddie  V.  Mendenhall,  84  Minn.  58;  Gray  v. 
Second  Ave.  R.  Co.,  65  N.  Y.  s6i,  34  N.  Y. 
Super.  Ct  519;  Black  v.  Staten  Island  Electric 
R.  Co.,  40  N.  Y.  App.  Div.  238 ;  Gumb  v. 
Twenty  Third  St  R.  Co..  58  N.  Y.  Super.  Ct  i. 

4.  Leaving  Horse  Unhitehed.  —  Higgins  v. 
Wilmington  City  R.  Co.,  1  Marv.  (Del.)  352; 
RoflTman  v,  Syracuse  Rapid  Transit  R.  Co.,  50 
N.  Y.  App.  Div.  83;  New  York  Condensed 
Milk  Co.  V.  Nassau  Electric  R.  Co.,  (Supm.  Ct 
App.  T.)  29  Misc.  (N.  Y.)  127;  Gilmore  r. 
Federal  St.,  etc,  Pass.  R.  Co.,  153  Pa.  St.  31, 
34  Am.  Sl  Rep.  682.  See  also  Johnson  v. 
Stewart,  62  Ark.  164.  See  however,  Albert  v. 
Bleecker  St,  etc.,  R.  Co.,  2  Daly  (N.  Y.) 
389. 

5.  Spaulding  v.  Jarvis,  32  Hun  (N,  Y.)  621. 
Compiu-e  Redford  v.  Spokane  St.  R.  Co.,  15 
Wash.  419- 

%.  Tarler  v.  Metropolitan  St  R.  Co.,  (Supm. 
Ct  App.  T.)  21  Misc,  (N.  Y.)  684  (physician's 
bnggy)  ;  Fenner  v.  Wilkes-Barre,  etc..  Traction 
Co.,  302  Pa.  St.  365,  holditv  that  a  driver  who 
hu  licsvy  padages  to  ddiver  at  a  store,  and 
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who  is  compelled  by  reason  of  obstructions  In 
the  street  to  bade  his  wagon  to  the  curb  so 
that  bis  horsM  stand  on  the  traek  of  a  street- 
railway  company,  is  not  necessarily  guilty  of 
negligence. 

But  a  driver  who,  in  unloading  a  safe,  un- 
necessarily places  his  horses  squarely  across 
the  track  of  an  electric  railway  on  a  dark 
night  at  a  point  where  there  is  a  descending 
grade,  is  guilty  of  contributory  n^ligence,  and 
if  his  horses  are  injured  by  a  passing  car  he 
cannot  recover  fnm  the  railway  company. 
Winter  v.  Federal  St,  etc..  Pass.  R.  Co.,  153 
Pa.  St.  26. 

T.  Orivlaf  on  Tnok  —  California.  —  Mahoney 
V.  San  Francisco,  etc.,  R.  Co.,  110  Cal.  471. 

Illinois.  —  North  Chicago  St.  R.  Co.  v.  Zeiger, 
182  111.  9,  74  Am.  St.  Rep.  157,  aMrming  78  III. 
App.  463 ;  West  Chicago  St  R.  Co.  v.  0'C:on- 
nor,  8s  111.  App.  S78, 

/ndMiM.  —  Citizens'  St  R.  Co.  v.  Lowe,  la 
Ind.  App.  47. 

Maryland.  —  United  R.,  etc.,  Co.  v.  Seymour, 
92  Md.  425. 

Matsachusetls.  —  Vincent  v.  Norton,  etc.,  St. 
R.  Co.,  180  Mass.  104. 

Michigan.  —  Rascher  v.  East  Detroit,  etc.,  R. 
Co.,  90  Mich.  413,  30  Am.  St  Rep.  447;  Mertz 
V.  Detroit  Electric  R.  Co.,  135  Mich.  11. 

MiMtonri. —  Bi&dbental  v.  Street  R.  Co.,  43 
Mo.  App.  463. 

Nebraska,  —  Brooks  v.  Linooln  St  R.  Co.,  mm 
Neb.  816. 

New  Jersey.  —  Consolidated  Traction  Co.  v. 

Reeves,  58  N.  J.  L.  573. 

New  York.  —  Fishbach  v.  Steiaway  R.  Co., 
II  N.  Y.  App.  Div.  152;  Quinn  v.  Atlantic  Ave. 
R.  Co.,  (Brooklyn  City  Ct.  Gen.  T.)  34  N.  Y. 
St.  Rep.  801,  affirmed  134  N.  Y.  611  ;  Brachfeld 
V.  Third  Ave.  R.  Co.,  (N.  Y.  City  Ct.  Gen.  T.) 
29  Misc.  (N.  Y.)  586 ;  Seifter  v.  Brooklyn 
Heights  R.  Co.,  55  N.  Y.  App.  Div.  10;  Mapes 
V.  Union  R.  Co.,  56  N.  Y.  App.  Div.  508 ;  Saffer 
V.  Westchester  Electric  R.  Co.,  (N.  Y.  City  Ct. 
Gen.  T.)  22  Misc.  (N.  Y.)  555;  Cambeis  v. 
Third  Ave.  R.  Co.,  (C  PI.  Gen.  T.)  i  Misc  (N. 
Y.)  158;  Amesen  v.  Brooklyn  City  R.  Co., 
(Brooklyn  City  Ct  Gen.  T.)  9  Misc.  (N.  Y.) 
270 ;  Lahey  v.  Central  Park,  etc.,  R.  Co.,  (N.  Y. 
Super.  Ct.  Gen.  T.)  2  Misc  (N.  Y.)  537;  Cohen 
V.  Metropolitan  St  R.  Co.,  (Si^.  Ct  App.  T.) 
34  Misc  (N.  Y.)  i8<. 
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it  has  been  beld,  though  the  waggon  Is  so  constructed  or  lo&ded  that  a  watch 
to  the  rear  cannot  be  kept*  So  it  is  not  necessarily  contributory  negligence 
to  drive  a  vehicle  along  a  track  immediately  In  the  rear  of  a  car.*  Nor  is  it 
necessarily  negligent  to  drive  a  vehicle  along  a  track  In  the  direction  from 
which  cars  will  approach,*  but  when  so  driving  the  driver  should  keep  a  look- 
out for  cars  approaching  in  the  opposite  direction,  so  as  to  be  able  to  turn 
out  of  their  way,*  and  he  should  use  reasonable  diligence  to  ascertain  the 
approach  of  cars  from  the  rear,  so  as  to  be  able  to  turn  out  in  time  to  avoid 
obstructing  the  passage  of  such  carst*  but  he  Is  not,  as  a  matter  of  law, 
required  to  keep  a  constant  watch  to  the  rear  to  discover  approaching  cars," 
and  in  turning  from  the  track  he  Is  not,  as  a  matter  of  law,  required  to  look 
behind  for  approaching  cars.*  Where  a  driver  of  a  vehicle  has  actual  knowl- 
edge of  the  approach  of  a  car  from  the  rear,  he  should  use  reasonable  diligence 
to  leave  the  track  so  as  not  to  obstruct  the  free  pass^e  of  the  car.* 

(t)  OMMiiic  tXMk  —  aa.  U  Gkmulai.  —  It  Is  not  negligence  for  a  person  to  drive 
mcroi*  street-railway  track*  whenever  he  may  have  occasion  to  do  so ;  *  but  in 
crossing  such  tracks  the  driver  of  a  vehicle  must  exercise  reasonable  or  ordi- 
nary care,**  though  it  has  been  held  that  he  is  not  required  to  take  the  same 
precautions  as  a  pedestrian.*^  The  question  of  negligence  in  such  a  case 
depends  upon  the  proximity  or  remoteness  of  the  car,  its  speed,  and  other 
circumstances ;  **  and  the  driver  Is  not  bound  to  take  notice  of  the  fact  that  an 


OMo.— Lmis  v.  QnoiMiiti  St.  R.  Coy,  lo 
Ohio  Dec.  S3- 

Ptimtylvania.  —  Jgnes  v.  Grevuburg,  etc.,  St. 
R.  Co.,  43  W.  N.  C  (Pa.)  398;  Kaeclwle  v. 
United  Traction  Co.,  15  Pa.  Super.  Ct.  73; 
Gaugbaa  v.  Saeond  Ave.  Traction  Co.,  189  Pa. 
St.  408. 

fKtf cMutfi. llcClallaa  v.  Chippewa  Valley 
Electric  R.  Co^  110  Wis.  316. 

1.  Vincent  v.  Norton,  etc,  St.  It.  Co.,  iSo 
Masa.  104. 

%.  Cook  V.  Metropolitan  tU  Co.,  98  Uaaa.  $61 ; 
Campbell  v.  Consolidated  Traction  Co.,  aoi  Pa. 
St.  167. 

S.  Swain  i>.  Fourteenth  St.  R.  Co.,  93  Cal. 
179;  Rascbcr  v.  Eaat  Detroit,  etc.,  R.  Co.,  90 
Mich.  413,  30  Am.  St.  Rep.  447;  Uu^iea  v. 
Camden,  etc.,  R.  Co.,  65  M.  T.  L.  aoi ;  Delaney 
V.  Yonkers  R.  Co.,  13  N.  Y.  App.  Div.  114; 
Cannon  v.  Pittiburg,  etc.,  Traction  Co.,  194  Pa. 
St.  189- 

4.  Chicago  Weat  Div.  R.  Co.  v.  Bert,  69  111. 
388;  Jackson  v.  United  Traction  Co.,  18  Pa. 
Super.  Ct.  311. 

YAida  In  PfoiBMUa. — J^o  v.  Green,  ate., 
St  Pasa.  R.  Co.,  4  Phila.  (Pa.)  14,  17  Leg.  tnt 
(Pa.)  5a. 

5.  Adolph  V.  Central  Park,  etc.,  R.  Co.,  76  N. 
Y.  530 ;  Devine  v.  Brooklyn  Heights  R.  Co.,  34 
N.  Y.  App.  Div.  348;  Bryant  v.  Metropolitan 
St  R.  Co.,  (Supm.  Ct  App.  T.)  28  Misc.  (N. 
Y.)  532;  Johnson  v.  Brooklyn  Heights  R,'Co., 
34  N.  Y.  App.  Div.  271 ;  Winter  v.  Crosstown 
St.  R.  Co.,  (Buffalo  Super.  Ct.  Gen.  T.)  8  ICiic. 
(N.  Y.)  363. 

6.  Tunison  v.  Weadock,  (Mich.  1902)  89  K. 
W.  Rep.  703 ;  J.  F.  Conrad  Grocer  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  89  Mo.  App.  391 ;  Bossert  v. 
Nassau  Electric  R.  Co.,  40  M.  Y.  App.  Div.  144; 
Mapes  ».  Union  R.  Co.,  56  N.  Y.  App.  Div.  508. 
Compare  Hill  v.  Metropolitan  St.  R.  Co..  (Supm. 
Ct.  App.  T.)  30  Misc.  (N,  Y.)  440:  Winter  v. 
CrosMtown  St  R.  Co.,  (Buffalo  Super.  Ct  Gen. 
T.)  8  Uiac.  (N.  Y.)  36a:  Adoli^  v.  Central 


Park,  etc.  R.  Co.,  76  Ni  Y.  S30,  a^Krtntfif  4% 

K.  Y.  Super.  Ct  199. 

7,  Cohen  v.  Metropolitan  St.  R.  Co.,  (Supm. 
Ct  App.  T.)  34  Uiac.  (N.  Y.)  186.  Compart 
Pecheaky  v.  Metropolitan  St  R.  Co.,  (S^pnl. 
Ct  Aim.  T,)  30  Misc.  (N.  Y.)  43a. 

ft.  MiarriaMy  if.  Bridgeport  Traetien  Co.,  68 
Conn,  ais ;  Wood  v.  Detroit  City  St.  R.  Co.,  5a 
Mich.  40a,  50  Am.  Sep.  aS9.  North  Hudson 
County  R.  Co.  V.  tsley,  49  N.  J.  L.  468  ;  McCaan 
w.  New  York,  etc.,  R.  Co.,  5*  N.  Y.  App.  Div. 
419. 

ft.  OriTlag  A«OM  Trafika.  —  Birmingham  R., 
etc.,  Co.  V.  Oty  Suble  Co.,  119  Ala.  615. 

10,  Davidson  v.  Denver  Traoiway  Co.,  4  Colo. 
App.  083 ;  Cnlbertaon  v.  Metropolitan  St  R.  Co., 
140  Mo.  35. 

Tehlala  of  fire  Company.  —  Birminghaiti  R., 
etc.,  Co.  V.  Baker,  ia6  Ala.  135. 

11.  Consolidated  Traction  Co.  v.  Behr,  J9  II. 
J.  L.  477- 

U.  Vatllflma  Dependa  oa  Clr«aiu«tanoet  — 

Califorma.  —  Clark  p,  Bennett,  113  Cal.  ^75. 

ConMcticut.  —  Lanfer  f.  Bridgeport  Traction 
Co.,  £8  Conn.  475 :  trawler  v.  Hartford  St.  R. 
Co..  7a  Conn.  74. 

JUinois.  —  Chicago  Gkh.  R.  Co.  v.  Carroll,  91 
til.  App.  35^,  afUnntd  189  til.  973;  Chicago  City 
R.  Ca.  v.  Martensen,  100  111.  App.  io6,  affirmed 
198  111.  sii. 

Kaiuaa.  —  Metropolitan  St.  R.  Co.  v.  Slay- 
mail,  64  Ran.  7aa. 

iSauachusetti.  —  Lahti  v.  Fltcbbufg,  etc.,  St 
R.  Co.,  i7»  Mass.  147;  Creivin  v.  Newton  St 
R.  Co.,  176  Mass.  529. 

ifichigan.  —  Gnat  v.  Detroit  City  R.  Co.,  91 
Mich.  446 ;  Ryan  v.  Detroit  Cltisano'  St  R.  Co» 
IJ3  Mich.  597. 

Minnesota.  —  Watson  v.  Minneapolis  St.  R. 
Co..  53  Minn.  5SI ;  Flannagan  v.  St.  Paul 
R.  Co.,  68  Minn.  300 ;  Armatead  v.  Mendenhafl, 
83  Minn.  136. 

New  Jersey.  —  Consolidated  Traction  Co.  •. 
I'funbertoon,  59  N.  J.  L.  297  ;  Consolidated  Tne- 

74  Volnme  XXVII. 


Digitized  by 


Google 


1 


STRBST  RAJL1VA  YS. 


flmi  VtfUgMM. 


approaching  car  is  traveling  at  an  excessive  rate  of  speed,  but  is  justified  in 
acting  on  the  presumption  that  a  proper  rate  of  speed  is  being  maintained.* 
In  many  instances  the  courts  have  held,  as  a  matter  of  law,  that  persons 
attempting  to  drive  across  street-railway  tracks  where  a  car  was  approaching 
in  very  close  proximity  were  guilty  of  negligence.*  But  in  other  cases,  in 
view  of  the  remoteness  of  the  car,  the  courts  have  refused  to  adjudge  that 
they  were  guilty  of  contributory  negligence.* 


tion  Co.  V.  Kaoth,  59  N.  J.  L.  58J ;  North  Jer- 
Mjr  St.  R.  Co.  V.  Schwartz,  66  N.  J.  L.  437; 
Woodlanil  North  Jenejr  St.  R.  CO.,  66  N.  J. 
L>  4$9< 

New  York.  —  Buhrens  v.  Diy  Dock,  etc.,  R- 
Co.,  53  Hun  (N.  V.)  $71 ;  JohDsoa  V.  Roch- 
eater  R.  Co.,  61  N.  Y.  App.  Div.  12;  Mowbray 
V.  Brooklyn  Heights  R.  Co.,  S9  N.  Y.  App.  Div. 
J39;  VitelH  V.  Nustfu  Electric  R.  Co.,  S3  N.  Y. 
App,  Div.  659 ;  Geogh^aa  v.  Third  Ave.  R.  Co., 
SI  N.  Y.  App.  Dt«.  369:  M^rer  fr.  Brooklyn, 
etc,  R.  Co.,  47  N.  Y.  App.  Div.  jt6:  Blato  v. 
Third  Ave.  R.  Co.,  44  N.  Y.  App.  Div.  163; 
Lawson  v.  Metropolitan  St.  R.  Co.,  40  N.  Y.  App. 
Div.  307;  Waltb  V.  Atlantic  Ave.  R.  Co.,  13  N. 
Y.  App.  Div.  19;  McGrane  v.  Fluahiog,  etc, 
Ekctric  R.  Co.,  13  N.  Y.  App,  Div.  177;  Brotek 
V.  Stcinway  R.  Co.,  10  N.  Y.  App.  Div.  360; 
Stines  v.  Metropolitan  St.  R.  Co..  (St^U.  Ct. 
App.  T.)  34  Uiie.  (N.  Y.)  789;  Hicka  v.NaMau 
Etoctric  R.  Co.,  47  N,  Y.  App,  Div.  479  >  Nolao 
V.  New  York  Cent,  etc,  R.  Co.,  (Snpio.  CL  App. 
T.)  3o  Misc  (N.  Y.)  619 ;  Cuny  v.  Ufllott  Elec- 
trlc  R.  Co.,  86  Hun  (N.  Y.)  S5». 

North  Carolina.  —  Moore  v.  Charfame  Bleetrk 
St.  R.  Co.,  laS  N.  Car.  455. 

Okie.  —  Toledo  Electric  St.  R.  Co.  «.  WMt«n- 
huber,  12  Ohio  Cir.  Dec  aa. 

Ptmuylvama.  Raulstoa  v,  FhiladdpUa 
TractKMi  Co.,  13  Pa.  Super.  Ct  41a;  Hmct  v. 
Pittsburgh,  etc..  Traction  Co.,  159  Fa.  St.  395. 

Ttnntstee.  —  Citizens'  Rapid  Transit  Co.  v, 
Scigrist,  96  Tenn.  119;  Saunders  v.  City,  etc.,  R. 
99  Tens.  130. 

Texas.  —  Citizens  R.  Co.  v.  Washington,  a4 
Tex.  Gv.  App,  4aa. 

Vtoh.  —  Dcdetichs  v.  Salt  Lake  Qitf  R.  Ce,| 
I J  Utah  34. 

WUeontin.^'Tn^  v.  IfUwaulKo  EteetricR^ 
etc.  Co..  108  Wis.  593. 

Canada.  —  Toronto  R.  Co.  V.  Gotttdl,  J4  Cnft. 
Sup.  Ct.  582. 

Tire  Tniok  Baapending  to  Tirs  Alarm.— Gar- 
rity  V.  Detroit  Citizeoi  St.  R.  Co.,  iia  Mich. 
369;  Warren  v.  Mendtnhall,  77  Minn.  145; 
Consolidated  Traction  Co.  v.  Chenowith,  (N.  J, 
1S96)  3S  Atl.  Rep.  io67' 

1.  Lanfer  v.  Bridgeport  Traction  Co..  68  Conn. 
475 ;  Metropolitan  St.  R.  Co.  V.  Slayman,  64 
Km.  722. 

t.  Crowing  Tnak  tsdw  Ciroomataaeaa  Bald 
VagUgenae  —  IlUncis,  —  West  Chicago  St  R. 
Co.  V.  Boeker.  70  111.  App.  67 ;  Goodman  v.  West 
Chicago  St  R.  Co,»  loi  XIL  App.  474  (ear  oA« 
block  diataat  and  traveling  at  a  Ugh  rate  of 
q>eed). 

Indiana.  —  Citizens'  St  R.  Co.  v.  HeWie,  aa 
Ind.  App.  sis;  De  Lon  v.  Kokomo  City  St  R. 
Co.,  az  Ind.  App.  377. 

Kentucky.  ~  SciMth  Covington,  etc.,  St  H. 
Co.  V.  Enslen,  (Ky.  1897)  38  S.  W.  Rep.  850. 

iiich^an.  —  Guilloz  v.  Ft,  Wayne,  etc,  R.  Co., 


108  Mich.  41 ;  Graff  v.  Detroit  CItiaens'  St  R. 
Co.,  109  Mich.  77;  Hilts  V.  Foote,  las  Mich. 
341. 

jf»M#ofo.  —  O'Cmnell  v.  St  Paul  City  R. 
Co.,  64  Minn.  466. 

New  Jersey.  —  Hanoon  v.  North  JOfMy  St  R. 
Co.,  6s  N.  J.  L.  347. 

New  York.  —  Rider  v.  Syracuse  Rapid  TraO' 
ait  R.  Co.,  171  N.  Y.  139,  reverting  fa  N.  Y. 
Sopp.  lias ;  Meyer  v.  Brooklyn  Heights  R.  Co., 
9  N.  Y.  App.  XNt.  79  (erottlng  betweM  stfMt 
erossinga  where  ear,  traveling  rsfridly,  was  one 
hundred  and  fifty  feet  didtant)  ;  Reed  v.  Metro* 
politan  St.  R.  Co.,  36  N.  Y.  App.  Div.  87;  Ham- 
ilton V.  Third  Ave.  R.  Co.,  (C.  PI.  Gen.  T.)  6 
Misc  (N.  Y.)  38a;  Robe  v.  Third  Ave.  R.  Co., 
(C.  PI.  Gen.  T.)  10  Misc.  (N.  Y.)  740;  Bottoo, 
etc.  Dispatch  E^preas  Co.  v.  Metropolitan  St 
R.  CO.,  (C.  PI.  Gen.  T.)  14  Miic.  (N.  Y.)  as; 
Baumann  v.  Mctropolitta  St.  R.  Co^  (Sopm. 
Ct  App.  T.)  «i  Mlac  (N.  Y.)  698;  Petri  v. 
TUrd  Ave.  R.  CO.,  (Supm.  Ct.  Tr.  T.}  30  Misc. 
(N.  Y.)  354;  Manbatun  Pl«  Baking  Co.  v. 
Metropolitan  St.  R.  Co.,  <N.  Y.  City  Ct.  Gen. 
T.)  36  Mi»c  (N.  Y.)  855;  Vogta  v.  Metro- 
politan St.  R.  Co.,  (Stqnn.  Ct  App.  T.)  j6 
Misc.  (N.  Y.)  799;  Soggerman  v.  Metropolitan 
St.  R.  Co.,  (Supm.  Ct  Spec.  T.)  38  Misc  (N. 
Y.)  374  (or  thbty  feet  dlatant  traveling  twenty 
mlwa  an  hoar) ;  Lang  v.  Metropolitan  St  R. 
Co.,  (Supm,  Ct  App.  T.)  a6  Misc.  (N.  Y.)  754; 
Lcfkowitt  V.  Metropolitan  St.  R.  Co.,  (Su^m. 
Ct  App.  T.)  a6  Miic  (N.  Y.)  787 ;  Oancy  r. 
Troy,  etc,  R.  Co.,  88  Hun  (N.  Y.)  496- 

Penntylvwia,  —  Smith  v.  Electric  Tractioa 
Co.,  6  Pa.  Dist  471 ;  Trout  v.  Altoona,  etc, 
Ble«tvle  R.  Co.,  13  Pa-  Super.  Ct  17;  Thoniaa 
9.  Gtiscnt  Paaa.  R.  Co.,  13a  Pa.  St  504;  Bore> 
•dicner  V.  Cooaolidatcd  Traction  Co,,  198  Pa. 
St.  33a ;  Tyson  v.  Union  Traction  Co.,  199  PA> 
St~  a64  •  Smith  v.  Electric  Traction  Co.,  4»  W. 
N.  C.  (Pa.)  3S». 

Wasinngton.^CMtimMm  v.  Union  Trunk 
Line  R.  Co.,  6  Wash.  7S- 

Wiseonein.  —  Stafford  v.  Chipptwa  Valley 
Electric  R.  Co.,  no  Wis.  331. 

8.  Vot  Vasllgeaet  par  ^—California.— 
C3arfc  V.  Bennett,  taj  Cal.  a7S  (car  fifty  yards 
distant,  traveling  eight  miles  an  hour). 

Connecticut.  —  Lawler  v.  Hartford  St  R.  Co., 
ja  Conn.  74  (car  seventy  feet  distant). 

X'atijaj.  —  Metropolitan  St.  R.  Co.  v.  Slay 
man,  64  Kan.  yaa. 

Louisiana.  —  Hemmingway  v.  New  Orleans 
City,  etc.,  R.  Co.,  90  La.  Ann.  1087. 

Maesackneetts.  —  Creavin  v.  Newton  St.  R. 
Co.,  176  Mass.  339- 

New  York.  —  LawBOn  v.  Metropolitan  St  R. 
Co.,  40  N.  Y.  App,  Div.  307,  a^hfned  166  N. 
Y.  5S9  (car  fifty  feet  distant)  ;  Buhrens  v.  Dry 
Dock,  etc,  R.  Co.,  S3  Hun  (N.  Y.)  S7J  (car 
seventy  feet  distant) ;  Schoener  v.  Metropolitan 
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Duty  to  Stop.  Look,  and  Listen.  —  The  rule  requiring  drivers  of  vehicles  to 
stop,  look,  and  listen  before  crossing  the  tracks  of  an  ordinary  railroad  '  does 
not  apply  so  as  to  render  one  who  fails  to  stop  befoie  crossing  the  tracks  of  a 
street  railway  guilty  as  a  matter  of  law  of  contributory  negligence; '  but  in 
approaching  street-railway  tracks  at  a  street  crossing,  the  driver  of  a  vehicle 
should  have  his  horses  under  control,  so  that  the  vehicle  can  be  stopped  if 
necessary  to  avoid  a  collision  with  a  street  car.' 

JMs  to  Lo^  —  Drivers  of  vehicles  should,  before  crossing  street-railway 
tracks,  look  for  approaching  cars.*    In  many  cases,  however,  it  has  been  held 


St.  R.  Co.,  72  N.  Y,  App,  Div,  23  (car  seventy- 
five  feet  distant) ;  O'Callaghan  v.  Metropolitan 
St.  R.  Co.,  69  N.  Y.  App.  Div.  574;  Bertsch  v. 
Metropolitan  St.  R.  Co.,  68  N.  Y.  App.  Div.  228 ; 
Smith  V.  Metropolitan  St.  R.  Co.,  66  N.  Y.  App. 
Div.  600  (car  half-block  distant)  ;  Brass  v.  Met- 
ropolitan St.  R.  Co.,  66  N.  Y.  App.  Div.  554; 
Decker  v.  Brooklyn  Heights  R.  Co.,  64  N.  V. 
App.  Div.  430  (patrol  wagon) ;  Brozek  v.  Stein- 
way  R.  Co.,  10  N.  Y.  App.  Div.  360  (car  fifty 
feet  distant,  traveling  eight  miles  an  hour)  ; 
Lowy  V.  Metropolitan  St.  R.  Co.,  (Supm.  Ct. 
App.  T.)  30  Misc.  (N.  Y.)  774;  Piercy  v. 
Metropolitan  St.  R.  Co.,  (Snpm.  Ct.  Kpf.  T.) 
30  Misc.  (N.  Y.)  612;  Mason  v.  Metro* 
politan  St.  R.  Co.,  (Supm.  Ct.  App.  T.)  30 
Misc.  (N.  Y.)  108;  Reilly  v.  Metropolitan  St. 
R.  Co.,  (Supra.  Ct.  App.  T.)  30  Misc.  (N.  Y.) 
110;  Williamson  v.  Metropolitan  St.  R.  Co., 
(Supm.  Ct.  App.  T.)  29  Misc.  (N.  Y.)  324; 
Reiss  V.  Metropolitan  St.  R.  Co.  (Supm. 
Ct.  App.  T.)  28  Misc.  (N.  Y.)  198;  Weidinger 
V.  Third  Ave.  R.  Co.,  40  N.  Y.  App.  Div. 
197;  Reilly  v.  Metropolitan  St.  R.  Co.,  (Supm. 
Ct.  App.  T.)  26  Misc.  (N.  Y.)  814;  Hunter  v. 
Third  Ave.  R.  Co.,  (Supm.  Ct.  App.  T.)  21 
Misc.  (N.  Y.)  I,  affirming  (N.  Y.  City  Ct.  Gen. 
T.)  20  Misc.  (N.  Y.)  4J2;  McDonald  v.  Third 
Ave.  R.  Co.,  (Supm.  Ct.  App.  T.)  16  Misc.  (N. 
Y.)  52  ;  Reilly  v.  Third  Ave.  R.  Co,'  (Supm.  Ct. 
App.  T.)  16  Misc.  (N.  Y.)  11;  Shanley  v. 
Union  R.  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  14 
Misc.  (N.  Y.  442;  Kelly  v.  Brooklyn  Heights 
R.  Co..  (Brooklyn  City  Ct  Gen.  T.)  12  Misc. 
(N.  Y,)  568;  Kerr  v.  Atlantic  Ave.  R.  Co., 
(Brooklyn  City  Ct.  Gen.  T.)  10  Misc.  (N.  Y.) 
264;  Witz?l  V.  Third  Ave.  R.  Co.,  (N.  Y.  Oty 
Ct.  Gen.  T.)  3  Misc.  (N.  Y.)  561. 

North  Carolina.  —  Moore  v.  Charlotte  Elec- 
tric St.  R.  Co.,  128  N.  Car.  4SS. 

Pennsylvania.  —  Raulston  v.  Philadelphia 
Traction  Co.,  13  Pa.  Super.  Ct.  41a;  Downey 
V.  Pittsburg,  etc.,  Traction  Co.,  161  Pa.  St. 
131;  Hamilton  v.  Consolidated  Traction  Co., 
201  Pa.  St.  3SI- 

Tennessee.  —  Citizens'  Rapid  Transit  Co.  v. 
Seigrist,  96  Tenn.  119;  Nashville,  etc.,  R.  Co. 
f,  Norman,  108  Tenn,  324, 

Wiscontin.  —  Watermolen  v.  Fox  River  Elec- 
tric R.,  etc.,  Co.,  no  Wis.  153. 

1.  See  the  title  Contributory  Nbgi-iqehcb, 
vol.  7,  p.  429  et  seq. 

8.  FaUure  to  Stop  Hot  NagUgenca  par  Be, — 
Cincinnati  St.  R.  Co.  v.  Whitcomb  (C.  C. 
A.)  66  Fed.  Rep.  915;  McCoy  v,  Kokomo  R., 
etc.,  Co.,  158  Ind.  658;  Marchal  v.  Indianapolis 
St.  R.  Co.,  28  Ind.  App.  133 ;  Cooke  v.  Balti- 
more Traction  Co.,  80  Md.  551 ;  Kelly  v. 
Wakefield,  etc..  St.  R.  Co.,  179  Mass.  542; 


Jones  V.  Greensburg,  etc.,  St  R.  Co.,  43  W.  N. 
C.  (Pa.)  298;  Haas  v.  Chester  St  R.  Co.,  202 
Pa.  St  145- 

S.  Garrity  v.  Detroit  Citizens'  St.  R.  Co., 
iia  Mich.  369;  Hilts  v.  Toote,  125  Mich. 
241.  See,  however,  C:onsoIldated  Traction  Co. 
V.  Chenowith,  (N.  J,  1896)  35  Atl.  Rep.  1067 
(driver  of  fire  truck). 

4.  I>nt7  to  Look  —  Alabama.  —  Highland 
Ave.,  etc.,  R.  Co.  v.  Maddox,  100  Ala.  618; 
Highland  Ave.,  etc.,  R.  Co.  v.  Sampson,  112 
Ala.  425. 

Louisiana.  —  Cowdeo  v.  Shreveport  Belt  R. 
Co.,  106  La.  236. 

Maine.  —  Fairbanks  v.  Bangor,  etc.,  R.  Co., 
95  .Me.  78;  Warren  v.  Baogor,  etc.,,R.  Co.,  95 
Me.  115, 

Massachusetts.  —  Kelly  v.  Wakefield,  etc.,  St. 
R.  Co.,  175  Mass.  331;  Hurley  v.  West  End. 
St  R.  Co.,  180  Mass.  370.  Compare  Robbing 
V.  Springfield  St  R.  Co.,  165  Mass.  30. 

Michigan.  —  Fritz  v.  Detroit  Citizens'  St.  R. 
Co.,  105  Mich,  so;  Blakealee  v.  Consolidated 
St  R.  Co.,  105  Mich.  462;  Doherty  v.  Detroit 
Citizens'  St  R.  Co.,  118  Mich.  213,  reafHrming 
118  Mich.  209;  Borschall  v.  Detroit  R.  Co., 
115  Mich.  473;  Hilts  V.  Foote,  125  Mich.  241. 

Missouri.  —  J.  F.  Conrad  Grocer  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  89  Mo.  App.  534;  Hickman 
r.  Union  Depot  R.  Co.,  47  Mo.  App.  65; 
Smith  V.  Citizens'  R.  Co.,  52  Mo.  App.  36; 
Sonnenfeld  Millinery  Co.  v.  People's  R.  Co., 
S9  Mo.  App.  668. 

New  York.  —  Ward  v.  Rochester  Electric  R. 
Co.,  (Supm.  Ct  Gen.  T.)  17  N.  Y.  Supp.  4J7. 

Ohio.  —  Schausten  v.  Toledo  Consol.  St.  R. 
Co.,  7  Ohio  Cir.  Dec.  389,  18  Ohio  Cir.  Ct 
691;  Cincinnati  St  R.  Co.  v.  Jenkins,  11 
Ohio  Cir.  Dec.  130,  20  Ohio  Cir.  Ct.  256. 
See  also  Lewis  v.  Cincinnati  St  R.  Co.,  10 
Ohio  Dec.  53 

Pennsyhfania.  —  McCanley  v.  Philadelphia 
Traction  Co.,  13  Pa.  Super.  Ct  354;  Trout  v. 
Altoona,  etc..  Electric  R.  Co.,  13  Pa.  Super. 
Ct  17;  Potter  V.  Scranton  R.  Co.,  19  Pa. 
Super,  Ct.  444 ;  Carson  v.  Federal  St.,  etc., 
Pass.  R.  Co.,  29  W.  N.  C.  (Pa.)  402;  Wheela- 
han  V.  Philadelphia  Traction  Co.,  150  Pa.  St 
187 ;  Ehrismaa  v.  East  Harrisburg  City  Pass. 
R.  Co.,  ISO  Pa.  St  180;  Omslaer  v.  Pittsburg, 
etc.,  Traction  Co.,  168  Pa.  St  519.  47  Am. 
St.  Rep.  901 ;  Boehmer  v.  Pittsburg,  etc..  Trac- 
tion Co.,  194  Pa.  St.  313;  Kern  v.  Second  Ave. 
Traction  Co.,  194  Pa.  St  75  I  Burke  v.  Union 
Traction  Co.,  198  Pa.  St  4971  Pieper  v.  Union 
Traction  Co.,  202  Pa.  St  100;  Keenan  v. 
Union  Traction  Co.,  202  Pa.  St  107;  Haas  v. 
Chester  St  R.  Co.,  202  Pa.  St.  145;  Carson 
V.  Federal  St.,  etc.,  R.  Co.,  147  Pa,  St  319, 
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litbilltj  tu  I^]1lrlM  5  TREE  T  RA IL  WA  VS.  from  HagUgwot. 

that  the  failure  of  the  driver  of  a  vehicle  to  look  for  approaching  cars  before 
crossing  street-railway  tracks  was  not,  as  a  matter  of  Uw,  contributory  negli- 
gence.* The  failure  of  a  person  to  look  for  approaching  cars  before  crosiiing 
street-railway  tracks  does  not  place  him  in  any  worse  position  than  if  he  had 
looked  and  seen  the  car;  and  therefore  if,  at  the  time  when  he  started  to 
drive  across  the  tracks,  the  car  was  at  such  a  distance  that  an  attempt  to  cross 
after  seeing  it  would  not  have  been  contributory  negligence,  his  failure  to 
look  for  the  car  will  not  preclude  his  recovery.* 

nm  to  Look.  —  The  driver  of  a  vehicle  should  look  for  approaching  cars  at 
the  time  of  crossing  and  when  in  close  proximity  to  the  track;  his  duty  is  not 
performed  by  looking  when  a  considerable  distance  from  the  track,  or  a 
considerable  time  before  he  attempts  to  cross.' 

c.  Injuries  to  Pedestrians  —  (i)  In  General.  —  The  operation  of  street 
cars  is  necessaiily  attended  with  considerable  danger  to  pedestrians,  and  while 
the  owners  of  street  railways  are  held  to  due  care  in  the  management  of  their 


30  Am.  St.  Rep.  7*7 ;  Darwood  v.  Union  Trac- 
tion Co.,  189  Fa.  St  592. 

Tennessee.  —  NashTille,  etc.,  R.  Co.  v.  Nor- 
man, 108  Tenn.  324. 

H^iscoHsin.  —  Cawley  v.  La  Crosse  City  R. 
Co.,  106  Wis.  239 ;  Dummer  v.  Milwaukee 
Electric  R.,  etc.,  Co.,  108  Wis.  589;  Stafford 
V.  Chippewa  Valley  Electric  R.  Co.,  no  Wis. 
331:  Boerth  v.  West  Side  R.  Co.,  87  Wis. 
288;  Thoresen  v.  La  Crosse  City  R.  Co.,  94 
Wis.  139. 

Canada.  —  O'Heam  v.  Port  Arthur,  4  Ont. 
L.  Rep.  209. 

See  also  Davidson  v.  Denver  Tramway  Co., 
4  Colo.  App.  283.  See,  however,  Wilson  v. 
Citizens'  St.  R.  Co.,  105  Tenn.  74. 

tmon  DriTinf  Alongsido  Traaks  AttMBpting  to 
Croso  u  Other  SLdoof  Btteet.  —  McHugh  v.  North 
Jersey  St  R.  Co..  (N.  J.  1900)  46  AtL  Rep. 
782;  O'Heam  v.  Port  Arthur,  4  Ont  L.  Rep. 
309:  Follet  V.  Toronto  St.  R.  Co.,  15  Ont. 
App.  346. 

FerooB  DriTing  on  One  Track  Attempting  to 
boss  Panilel  Track.  —  Fritz  v.  Detroit  Citi- 
zens' St  R.  Co.,  105  Mich,  so;  Schlitz  v. 
Nassau  Electric  R.  Co.,  44  N.  Y.  Afp.  Div. 
542. 

I.  lUlnro  to  LoofcHet  Vof Unnoo  par  U—Vnittd 

States.  — Taxoma  R.,  etc.,  Co.  v.  Haya,  (C  C. 
A)  no  Fed.  Rep.  496. 

/I/i»ow.  —  Springfield  City  R.  Co.  v.  Qark, 
51  111.  App.  626;  Tri-city  R.  Co.  v.  Banker,  100 
IIL  App.  6. 

Indiana.  —  Citizen's  St.  R.  Co.  v.  Abright, 
14  Ind.  App.  433. 

iriHMMfo.  —  Shea  v.  St  Paul  City  R.  Co., 
so  Minn.  395 ;  Riley  v.  Minneapolis  St  R.  Co., 
So  Minn.  434;  Armstead  v.  Mendenhall,  83 
Minn,  136. 

New  Jersey. —  Dennis  v.  North  Jersey  St.  R. 
Co.,  64  N.  J.  L.  439;  Consolidated  Traction 
Co.  V.  Cherowith,  (N.  J.  1896)  33  Atl.  Rep. 
1067.  See,  however,  McHugh  v.  North  Jersey 
St  R.  Co.,  (N.  J.  1900)  46  Atl.  Rep.  782. 

fTew  York.  —  Morris  v.  Metropolitan  St  R. 
Co.,  170  N.  y.  592;  R.  F.  Stevens  Co.  v. 
Brooklyn  Heights  R.  Co.,  59  N.  Y.  App.  Div. 
23;  Dipaolo  V.  Third  Ave.  R.  Co.,  55  N.  Y. 
App,  Div,  566 ;  Pyne  v.  Broadway,  etc.,  R.  Co., 
(C  PL  Gen.  T.)  19  N.  Y.  Supp.  217.  See, 
hoverer,  Sctilitx  v,  Kamu  Electric  R,  Co.,  44 


N.  Y.  App.  Div.  543;  Vonelling  v.  Metropolitan 
St  R.  Co.,  (Supm.  Ct  App.  T.)  35  Misc.  (N. 
Y,)  301 ;  Roth  V.  Metropolitan  St.  R.  Co.,  (C 
Pi.  Gen.  T.)  13  Misc.  (N.  Y.)  213;  Winch  v. 
Third  Ave.  R.  Co.,  (C.  PI.  Gen.  T.)  12  Misc. 
(N.  Y.)  403;  Ward  v.  Rochester  Electric  R. 
Co.,  63  Hun  (N.  Y.)  624,  17  N.  Y.  Supp.  427. 

}Vashington.  —  Traver  v.  Spokane  St,  R.  Co., 
25  Wash.  335.  See,  however,  Christensen  v. 
Union  Trunk  Line,  6  Wash.  75;  Helber  v. 
Spokane  St  R.  Co.,  23  Wash.  319. 

•aborban  Fart  of  Citr.  — In  Wosika  v.  St. 
Paul  City  R.  Co.,  80  Minn.  364,  where  the 
driver  of  a  vehicle  drove  upon  the  street-rail- 
way track  in  the  suburban  and  thinly  settled 
district  of  a  city  where  the  cars  were  operated 
at  a  high  rate  of  speed,  without  looking  for  ap- 
proaching cars,  he  was  held  to  be  guilty  of 
negligence, 

8.  Lawler  v.  Hartford  St.  R.  Co.,  72  Conn. 
74 ;  Toronto  R.  Co.  v.  Gosnell,  24  Can.  Sup. 
Cl.  582.  Compare  Dummer  v.  Milwaukee  Elec- 
tric R.,  etc.,  Co.,  108  Wis.  589. 

8.  Time  to  Lock. —  Highland  Ave.,  etc.,  R. 
Co.  V.  Maddox,  100  Ala.  618;  Kelly  v.  Wake- 
f.eld,  etc.,  St.  R.  Co.,  175  Mass.  331;  Haas  v. 
Cheater  St  R.  Co.,  303  Pa.  St  145;  Keenan  v. 
Union  Traction  Co.,  302  Pa.  St.  107 ;  McPhil- 
lips  V.  Union  Traction  Co.,  19  Pa.  Super.  Ct 
223 ;  Cuppa  V.  Consolidated  Traction  Co.,  13 
Pa,  Super.  Ct.  630 ;  Brown  v.  Pittsburg,  etc. 
Traction  Co.,  14  Pa.  i>uper.  Ct  594;  Kern  v. 
Second  Ave.  Traction  Co.,  194  Pa.  St  75 ; 
Burke  v.  Union  Traction  Co.,  198  Pa.  St.  497; 
Pieper  v.  Union  Traction  Co.,  202  Pa.  St.  100; 
Bornscbeuer  v.  Traction  Co.,  30  Pittsb,  Leg. 
J.  N.  S.  (Pa.)  344-  Compare  KeUy  v.  Wake- 
field, etc.,  St  R.  Co.,  179  Mass.  542;  Mana- 
yunk  Boarding,  etc.,  Stable  v.  Union  Traction 
Co.,  42  W,  N.  C.  (Pa.)  45  :  Tacoma  R.,  etc, 
Co.  V.  Hays,  (C.  C.  A.)  no  Fed.  Rep.  496, 
affirming  106  Fed.  Rep,  48;  Merritt  v.  Foote, 
128  Mich.  367;  Moran  v.  Detroit,  etc.,  R.  Co., 
124  Mich.  583;  Armstead  v,  Mendenhall,  83 
Minn.  136;  Schilling  v.  Metropolitan  St  R.  Co., 
47  N.  Y,  App.  Div.  500 ;  Citizens'  Rapid  Tran- 
sit Co.  V.  Siegrist,  96  Tenn.  119.  See  also 
South  Covington,  etc.,  St.  R.  Co.  v.  Enslen, 
(Ky.  1897)  38  S.  W.  Rep.  850. 

Cioiiing  Trotkt  In  Snburbi.  —  Keenan  v. 
Union  Traction  Co.,  aoa  Pa.  St.  107. 
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lines  to  prevent  injury  to  persons  walking  on  the  streets,*  they  are  not,  when 
exercising  such  care,  responsible  in  damages  to  pedestrians  who  in  a  careless, 
reckless,  or  absent-minded  manner  walk  suddenly  upon  the  track  in  front  of 
a  moving  car  and  are  injured  before  there  is  time  to  stop  the  car,*  or  who  in 
crossing  in  front  of  moving  cars  are  injured  solely  through  accidentally  falling 
on  the  track>'  The  person  in  charge  of  a  car  with  a  clear  track  before  him 
has  a  right  to  assume  that  people  will  not  suddenly  undertake  to  cross  in 
front  of  it,*  and  if  a  pedestrian  is  seen  upon  the  track  who  is  apparently 
capable  of  taking  care  of  himself,  the  person  operating  the  car  may  assume 


1.  BatMuUiCtoa  to  Avoid  L^wylaaalxtd.— 

West  Chicago  St.  R.  Co.  v.  AnirU,  iCs  iU.  473  > 

Chicago  aty  R.  Co.  v.  Roach,  i8o  lU.  174; 
Wall  V.  HeteDS  St  R.  Co..  la  Mont.  44;  Gildea 
V.  Metropolitan  St.  R.  Co.,  58  N.  Y.  App.  Div. 
S28;  Reilly  v.  Brooklyn  Heights  R.  Co.,  65 
N.  Y.  App.  Div.  4S3 ;  O'Callaghao  v.  Metro- 
politan St.  R.  Co.,  69  N.  Y.  App.  Div.  574! 
McGuire  v.  Third  Ave.  R.  Co.,  9  N.  Y.  App. 
I^T.  539;  Halliday  v.  BrooUyn  Height*  R,  Co., 
59  N.  Y.  App.  Div.  57 ;  L^re  v.  Union  R.  Co., 
61  N.  Y.  App.  Div.  J02;  O'Toole  v.  Central 
Park,  etc.,  R.  Co.,  58  Hun  (N.  Y.)  609,  la  N. 
Y.  Supp.  347 ;  Heffran  v.  BrooVlyn  Heights  K. 
Co.,  (Brooklyn  Oty  Ct.  Gen,  T.)  8  Misc.  (N. 
Y.)  41 ;  Uanahan  v.  Steinway.  etc,  R.  Co.,  ss 
Hun  (N.  Y.)  «io,  8  N.  Y.  Siqw-  935- 

BUrting  Ptudliig  Cor  WUlo  rodattrlu  U 
Croidng  Traek,  —  West  Chicago  St.  R.  Co.  v. 
Ranstead,  70  111-  App.  iii, 

laereaiiiig  Spoed  of  €ar  WbUo  Pedootrlaa  1m 
CroMinf  la  YtatA  of  Car.  —  Lcgare  v.  Union  R. 
Co.,  61  N.  Y.  App.  Div.  302  ;  Pandel  v.  Third 
Ave.  R.  Co.,  16  N.  Y,  App.  Div.  426. 

TaMlng  Otlwr  Car  DiHhargiu  or  BaeolTliif 
Tantnirfrr —  Capital  Traction  Co.  v.  Ltud>y,  la 
App.^ai.  (D.  C.)  395;  Chicago  Oty  R-  Co.  t>. 
Robinson,  27  lit,  App.  26,  aMrmed  137  III.  i ; 
West  Chicago  St.  R.  Co.  v.  Shiplett,  8$  lU. 
App.  683;  Miller  V.  St.  Patil  City  R.  Co.,  43 
Minn.  454;  Consolidated  Traction  Co.  v.  Scott, 
58  N.  j.  L,  68a;  Dobert  v.  Troy  Oty  R.  Co., 
9t  HttD  (N.  V.)  sS;  Jobiuoa  v.  Third  Ave.  R. 
Co.,  69  N.  Y.  App.  Dtv.  247;  Fellctroau  v. 
Metropolitan  St.  R.  Co.,  74  N.  Y.  App.  Div.  193. 

X^wtfli  to  Mm  Worktaff  In  Streot  — Third 
Ave.  R.  Co.  V.  KraiME,  <C.  C.  A.)  iia  Fed.  Rep. 
379;  Eddy  V.  Cedar  Rapids,  etc.,  R.  Co.,  98 
lawa  636;  United  R.,  etc.,  Co.  v.  Fletcher,  9$ 
Md.  533 ;  Lyons  v.  Bay  Cities  Consolidated  R. 
Co..  IIS  Mich.  114;  Laschinger  v.  St.  Paul  CXtg 
R.  Co.,  84  Minn.  333 ;  Bunu  v.  Second  Ave. 
R.  Co.,  3t  N.  Y.  App.  Div.  531 ;  Lcwfs  v.  Bfng- 
faamton  R.  Co.,  35  N.  Y.  App.  Div.  13;  Mor- 
rissey  v.  Westchester  Electric  R.  Co.,  18  N.  Y. 
App.  Div.  67;  Floettl  v.  Third  Ave.  R.  Co.,  10 
N.  Y.  App.  Div.  308;  Lahey  v.  Central  Park, 
etc,  R.  Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  2  Miac 
(N.  Y.)  537;  McKelvey  v.  Twenty-third  St  R. 
Co.,  (N.  Y.  Super.  Ct.  Tr.  T.)  5  Misc  (N.  Y.) 
434;  Schmidt  V.  Steinway,  etc,  R.  Co.,  55 
Hun  (N.  Y.)  496 ;  Owens  v.  People's  Pass.  R. 
Co.,  IS5  P*>  St.  334:  Hooaton  Cl^  St  R.  Co.  . 
V.  Woodlodc,  (Tex.  Cfv.  App.  1895)  39  S.  W. 
Rep.  817. 

nsffnan  at  Ballroad  and  Stnet-ndhray  OroMlnp. 

—  D'Oit    V.  Atlantic  Ave.  R.  Co.,  (Brooklyn 
City  Ct.  Gen.  T.)  13  M.  Y.  Supp.  789. 

If— BB^ojat.  _  O'Coimor  v.  Union  R. 
Co.,         Y.  App.  Dir.  99. 
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BaAlw  Gar  TUli  MnriKlu  li  Owiiaff  in 

Mr.—  Lnndy  v.  Second  Arc  R.  Co.,  (C  PL 
Geo.  T.)  I  Misc.  (N.  Y.)  100. 

S.  UablU^  StpMdaBt  on  Vaffllgoaao  —  Cati- 
fomia.  —  Driscoll  v.  Market  St.  Cable  R.  Co., 
97  Cal.  553,  33  Am.  St.  Rep.  303. 

Gtortia.  —  Peny  v.  Macon  ConaoL  St.  ft, 
('o„  loi  G^  400.- 

lUinois.  —  Pfeiffer  v.  Chicago  City  R.  Co.,  96 
1)1.  App.  to. 

Kentucky.  —  Gordon  v.  Louisville  R.  Co., 
{Ky.  1898)  44  S.  W.  Rep.  97«. 

Louisiana.  —  Knoker  v.  Canal,  etc,  R.  Co., 
53  La.  Ann.  606. 

Massaehtuetts.  —  'WiAmtt  v.  West  End.  St. 
R.  Co.,  158  Mast.  49. 

Mmnesoto.  —  Lydeeker  v.  St.  Panl  Otjr  R. 
Co.,  61  Minn.  414. 

Nhb  Jersey.  —  Bagesrd  v.  Consolidated  Trae- 
tion  Co.,  64  N.  J,  L.  316. 

New  York.  —  Mulligan  v.  Third  Ave.  R.  Co., 
61  N.  Y.  App.  Div.  314;  Mathison  v.  Staten 
Island  Midland  R.  Co.,  66  N.  Y.  App.  Div. 
610;  Kuhnen  v.  Union  R.  Co.,  10  Y.  App. 
Div.  195;  Ewing  V.  Atlantic  Ave.  R.  Co., 
(BfooUyn  City  Ct.  Gen.  T.)  11  N.  Y.  Snpp. 
C»6. 

OAta.  — Bethel  v.  Gneinnati  St.  R.  Co.,  8 
Ohio  Ctr.  Dec  310,  15  Ohio  Cir.  Ct.  381. 

Pennsytvania.  —  Sauers  v.  Union  Traction 
Co.,  193  Pa.  St.  602. 

r«jrM.— Houston  Qty  St  R.  Co.  v.  Famll, 
(Tex.  Civ.  App.  1894)  37  S.  W.  R^.  94^ 

Kwy''*^.  —  Richmond  Traction  Co.  v.  HUd*> 
brand,  98  Va.  33;  Trowbridge  v.  Danvillo  St. 
Car.  Co.,  (Va.  1894)  19  S.  E.  Rep.  780. 

IVitconiin.  —  Ryan  v.  La  Croaae  City  R.  Co., 

108  Wis.  132. 

nistinotlon  BetToen  Ttmtafma  and  MUatriaaa. 

■-~Thc  distinction  between  the  duty  owing  to 
passengers  and  that  owing  to  ordiosiy  pedes- 
triana  is  plain.  In  the  one  case  the  relation  of 
carrier  and  passenger  exists,  with  all  the  bi|^ 
and  special  duties  which  attend  that  rdation; 
in  the  other  caoe  only  the  ordinary  duty  aris- 
ing from  one  user  of  the  highway  to  another 
exists.  Pendleton  St  R.  Co.  v.  Shires,  18  Ohio 
St  255. 

8.  Penwn  Falling  on  Traek.  —  Baltimore  Gty 
Pass.  R.  Co.  V.  Cooney,  87  Md.  361 ;  Silberotein 
V.  Houston,  etc,  R.  Co..  117  N.  Y.  393;  Dor- 
man  f.  Broadway  R.  Co.,  117  N.  Y.  655,  37  N. 
Y.  St  Rep.  841 ;  Fenton  v.  Second  Ave.  R.  Co., 
4  Silv.  App.  (N.  Y.)  380:  McCoy  v.  Milwaiikee 
St  R.  Co.,  83  Wis.  21$. 

4.  PtTBon  in  Charge  at  Gar  Kay  PranuM  th«t 
Podaotrlans  WiU  Aet  witii  Boaaonablo  Car«.^ 
DrfscoU  V.  Market  St  Cable  R.  Cd.,  97  CaL 
$%S,  33  Am.  St  Rep.  203  ;  Knoker  v.  Canal,  etc, 
R.  Co.,  t»  La.  Ann.  806  (person  standing  near 
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that  he  will  leave  the  track  before  the  car  reaches  him^  and  this  presumption 
may  be  indulged  so  long  as  the  danger  of  injurinp^  him  does  not  become 
imminent.*  So  where  a  pedestrian  is  seen  approachme  the  track,  the  person 
in  chad:KC  of  a  street  car  has  the  right  to  presume  that  he  will  stop  rather  than 
attempt  to  cross  the  track  directly  in  front  of  the  car.'  Where  the  danger  of 
injury  to  a  pedestrian  from  collision  with  a  street  car  has  become  imminent, 
as  where  a  person  crossing  the  tracks  in  front  of  a  moving  car  accidentally  falls,* 
or  wiiere  a  person  is  lying  unconscious  on  the  track,^  it  is  the  duty  of  the 
driver,  motorman,  or  gripman  to  use  ordinary  care  to  avoid  injury  to  him,  as 
by  stopping  the  car.  even  though  his  dangerous  predicament  bias  been  caused 
by  his  contributory  negligence;  and  a  failure  to  use  such  care  will  render  the 
company  liable.*  But  a  mere  error  of  judgment  on  the  part  of  the  operator  of 
the  car  at  a  critical  moment  as  to  the  best  means  of  stopping  the  car  is  not 
such  a  failure  to  use  reasonable  care  as  will  render  the  street*railway  company 
liable**  and  in  determining  whether  reasonable  care  was  used  to  avoid  the 
accident,  the  danger  to  passengers  which  would  have  resulted  from  an  earlier 


tnck)  ;  Scott  v.  Third  Ave.  R.  Co.,  6i  Hun  (N. 
Y.)  627,  t6  N.  Y.  Supp.  350  (person  sUndinc 
near  tradr  tilking) ;  Swien  v.  Union  Traction 
Co.,  193  Flu  St.  6oj;  Gonn  v.  Union  R.  Co^ 
aa  R.  I.  331,  rtkearing  dtni*4  M  R.  I,  579. 
See  slao  Bailer  v.  Marirat  St.  Cable  R,  Co.,  no 
Cal.  320. 

1,  Perry  v.  Macon  Consol.  St.  R*  Co.,  loi 
Ga.  400 ;  Doyle  v.  WeM  End  St.  R,  Co^  161 
Mass.  533;  Galveston  City  R.  Co.  V.  Hewitt,  67 
Tex.  473.  60  Ajn.  Rep.  3a-  See  alto  v. 
Chicago  City  R.  Co.,  83  lU.  App.  $6i ;  Doyle  r. 
Weet  End  St.  R.  Co.,  161  Mais.  533^ 

S.  WeM  Chicago  St.  R.  Co.  v.  Schwartz,  93 
111.  App.  387 ;  Schulte  V.  New  Orleaoa  City,  etc., 
R.  Co.,  44  La.  Aim.  509;  Farrar  v.  New 
Orleans,  etc^  R.  Co..  52  L«.  Ann.  417  ;  Banyan 
V.  Citizens'  R.  Co.,  137  Mo.  i*i  Hickman  v. 
Nassau  Electric  R,  Cos,  36  N.  Y.  Ai9<  I^v- 
376.  See  also  Handy  v.  Metropolitan  St.  R. 
Co.,  70  N.  Y.  App.  Div.  26. 

8.  Giraldo  v.  Coney  Island,  etc.,  R.  Co., 
(Snpni.  Ct.  Gen.  T.)  j6  N.  Y.  St  Rep.  774; 
Kitay  v.  Brooklyn,  etc,  R.  Co.,  33  N.  Y.  App. 
Dir.  328 ;  Totarells  c  New  York,  etc,  R.  Co., 
53  N.  Y.  App.  DIt.  413;  Fenton  v.  Second 
Ave.  R.  Co.,  56  Hnn  (N.  Y.)  99* 

4.  Menu  v.  Second  Ave,  R.  Co.,  j  Abb.  App. 
Dec.  (N.  Y.)  374. 

laaaiiflr  Dnskm  Van  ob  Traek. — In 
Wenier  v.  Otlzens*  R.  Co.,  81  Mo.  368,  at- 
firming  ji  Mo.  App.  601,  a  Btreet-rulw»y  com- 
pany was  held  to  be  li^e  for  the  act  of  a 
drirer  in  driTtng  upon  a  man  who  was  lying 
drank  npon  the  trade,  and  fcilling  him,  where 
i*  appeared  that  the  driTcr  saw  Urn,  bnt,  sop- 
postng  the  object  to  be  a  bundle  of  erain,  wade 
DO  effort  tp  stop,  duMigh  he  could  easily  have 
done  00. 

Of  course,  if  the  person  operating  the  car 
was  not  Degligent  in  discoverins  the  presence 
of  such  person  on  the  track  until  too  late  to 
stop  the  car,  there  can  be  no  recovery.  Stelk 
V.  McNulta,  (C  C  A.)  99  Fed.  Rep.  138.  See 
also  Mnrnr  v.  Forty-second  St,  etc.,  R.  Co., 
9  N.  Y.  App.  Div.  610. 

0.  Doty  When  Dauer  BseoBas  Imminent-^ 
/KiNW.— Rockford  Uty  R.  Co.  v.  Blake,  74 
Ut  App.  175. 

ir#i((«cAy.  — Loaisville  R.  Co.  v.  Will,  (Ky. 

19M)  f6  5.  W/  Oreprixwo  R. 


Co,  V.  Hill,  (Ky.  1900)  56  S.  W.  Rep,  si; 
Louisville  R.  Co.  v.  Blaydcs,  (Ky,  1899)  51  S> 
W.  Rsp.  830. 

Jfory/mtf.  —  Baltimore  Consol.  R.  Co.  v. 
Rifcowttz,  89  Md.  338;  Baltimore  Qty  Pass. 
R.  Co.  V.  Cooney,  87  Md.  361. 

Mastachutttu.~^l>oy\c  v.  West  End  St  R. 
Co.,  161  Mass,  S33. 

Michigan.  —  Montgomery  v.  Lansing  City 
Electric  R.  Co.,  103  Mich.  46;  McClcnan  v.  Ft. 
Wayne,  etc.,  R.  Co.,  105  Mich.  101, 

Missouri.  —  Pope  v.  Kansas  City  Cable  R. 
Co.,  99  Mo.  400;  O'Kcefe  v.  St  Louis,  etc.,  R. 
Co.,  81  Mo.  App.  387;  Bunyan  v.  Citizens'  R. 
Co.,  137  Mo.  is;  Levin  c  Metropolitan  St  R. 
Co.,  140  Mo,  634.  See  also  Zurflub  v.  People's 
R.  Co.,  46  Mo.  App.  636. 

New  Jersey.  —  BuUelli  v.  Jcnvy  City,  etc.. 
Electric  R.  Co.,  $9  N.  J.  L.  303. 

New  York. — Qirtin  v,  Mctrc^Utan  St  R. 
Co.,  (Supm.  Ct.  App.  T.)  33  Misc.  (N,  Y.)  8«. 

Pennsylvania — CoU  v.  EastOD  Traiisit  Co^ 
180  Pa.  St  618. 

Tennessee,  —  Bamberger  v.  Citizens'  St  R. 
Co.,  95  Tenn.  18,  49  Am,  St.  Rep.  909. 

7«jrai, Houston  Qty  St  R.  Co.  f.  Wood- 
lock,  (Tex.  Civ.  App.  1895)  39  S.  W.  Rep.  817. 

WaskiMgton.  —  Burian  v.  Seattle  Electric  Co^ 
36  Wash.  606. 

JVisconsin,  —  McCoy  v.  Milwaukee  St  R. 
Co.,  88  Wis.  56:  Tescb  v.  Uilwaoltee  Electric 
R.,  etc.,  Co.,  108  Wis.  $93- 

See  also  Bailey  v.  Market  St.  CaUe  R.  Co., 
jio  Cal.  320. 

The  Oatberlng  of  a  Large  Crowd  in  the  Inaadi- 
att  Titinl^  of  fhe  Traoks  and  overflowing  them 
imposes  ttpon  the  street-railway  company's  em- 
ployees the  duty  of  greater  care  and  caution 
in  the  running  of  cars,  but  does  not  require  the 
stopping  of  cars  altogether.  Washington,  etc, 
R.  Co.  ».  Wright,  7  App.  Cas.  (D.  C)  395- 

Member  4tf  Parading  Band  Walking  Close  to 
Tnudk.  —  Montgomery  v.  Lansing  Ci^  Electric 
R.  Co.,  103  Mich.  46. 

TaUiire  to  Kn  Car  After  GoIUslon.— W^tx- 
nian  v.  Nassau  Electric  R.  Co.,  33  N.  Y.  A^. 
Dir.  585 ;  Green  v.  Metropolitan  St  R.  Co.,  43 
N.  Y.  App.  Div,  160. 

9.  Stobenan  ».  Atlantic  Ave.  R.  Co.,  15  N.  Y. 
App.-Div.  408  (using  brake  Instead  of  reversing 
electric  current). 
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stoppage  of  the  car  is  to  be  considered.' 

(2)  Contributory  Negligence  —  (a)  Omdag  Tndt.  —  A  pedestrian  crossing  the 
track  of  a  street  railway  is  not  bound  to  use  more  than  ordinary  care,  or  that 
degree  of  care  which  people  of  ordinarily  prudent  habits  could  reasonably  be 
expected  to  exercise  under  the  circumstances  of  the  case.'  He  is,  however, 
bound  to  exercise  ordinary  care  and  vigilance  in  avoiding  danger,"  the  exact 
precautions  to  be  taken  to  avoid  injury  depending  on  the  particular  circum- 
stances.'' The  question  as  to  the  existence  of  contributory  negligence  is 
generally  one  for  the  jury.'*  It  is  not  contributory  negligence  for  a  pedes- 
trian to  attempt  to  cross  street-railway  tracks  in  front  of  a  moving  car  at  such 
a  distance  that  the  person  in  control  of  the  car  can,  if  operating  it  in  a  careful 
and  prudent  manner,  avoid  injury  to  him.*   On  the  other  hand,  if  the  car  is 


1.  Buriao  V.  Seattle  Electric  Co.,  36  Wash. 
606. 

8.  Gontribntory  Negligenoe  —  CroHlng  Traeks. 

—  DriscoU  V.  Market  St.  Cable  R.,Co.,  97  Cal. 
5S3>  33  Am.  St.  Rep.  203 ;  West  Chicago  St.  R. 
Co.  V.  Dougherty,  89  111.  App.  36a;  Newark 
Pass.  R.  Co.  V.  Block,  SS  N.  J.  L.  605;  O'Toole 
V.  Central  Park,  etc.,  R.  Co.,  5S  Hun  (N.  Y.) 
609,  12  N.  Y,  Supp.  347  ;  Fenton  v.  Second  Ave. 
R.  Co.,  56  Hun  (N.  Y.)  99;  Roberta  v.  Spokane 
St.  R.  Co.,  23  Wash.  325. 

Sodden  Unezpeoted  Peril,  —  Hock  v.  New  York, 
etc.,  R.  Co.,  74  N.  Y.  App.  Div.  5a. 

Error  of  Judraent. —  McOain  v.  Brooklyn  Ci^ 
R.  Co.,  116  N.  Y.  459- 

Intoidoatlon.  —  The  fact  that  a  person  injured 
by  the  negligence  of  the  driver  of  a  horse  car 
was  intoxicated  at  the  time  of  the  accident  will 
not  prevent  his  maintaining  an  action  for  dam- 
ages, unless  his  intoxication  contributed  to  the 
injury.  Maguire  v.  Middlesex  R.  Co.,  1 1$  Mass. 
239.  See  also  Bradley  v.  Second  Ave.  R.  Co..  8 
Daly  (N.  Y.)  a89. 

Attampt  of  Kother  to  IUmw  GUU.  — West 
Chicago  St.  R.  Co.  f>.  Liderman,  87  HI.  App. 
638.  nffirwwrf  187  lU.  463. 

Crippled  Fanon.  —  Baltimore  Traction  Co.  v. 
Wallace,  77  Md.  435- 

8.  Macon,  etc.,  St.  R.  Co.  v.  Holmes,  103  Ga. 
6ss ;  North  Chicago  St.  R.  Co.  v.  Martin,  51  III. 
App.  247;  Ponsano  v.  St.  Charles  St.  R.  Co.,  5a 
La.  Ann.  345 ;  McQuade  v.  Metropolitan  St.  R. 
Co.,  (Snpm.  Ct.  App.  T.)  17  Misc.  (N.  Y.)  154; 
Harvey  v.  Nassau  Electric,  ^.  Co.,  35  N.  Y. 
App.  Div.  307 ;  Brown  v.  Broadway,  etc.,  R.  Co., 
50  N.  Y.  Super.  Ct.  106;  Lumis  v.  Philadelphia 
Traction  Co.,  181  Pa.  St.  268;  Burgess  v.  Salt 
Lake  City  R.  Co.,  17  Utah  406;  Redford  v. 
Spokane  St.  R.  Co.,  9  Wash.  sS- 

Person  Karohing  in  Procession. —  Brown  v. 
Broadway,  etc.,  R.  Co.,  50  N.  Y.  Super.  Ct.  106. 

4.  Brown  V.  Wilmington  City  R.  Co.,  i  Peon. 
(Del.)  33a. 

5.  Qnettlon  for  Jury.  —  DriscoU  v.  Market  St. 
Cable  R.  Co.,  97  Cal.  553.  33  Am.  St.  Rep.  203 ; 
Schneider  v.  Market  St.  R.  Co.,  134  Cal.  482; 
Wahlgren  v.  Market  St.  R.  Co.,  132  Cal.  661, 
tt^rmed  on  rehearing  132  Cal.  659;  Chicago  City 
R.  Co.  V.  Wall,  93  III.  App.  411;  Canfield  v. 
North  Chicago  St.  R.  Co.,  98  111.  App.  t ;  Con- 
nelly V.  Trenton  Pass.  R.  Co.,  56  N.  J.  L.  700 ; 
Consolidated  Traction  Co.  v.  Isl^,  59  N.  J.  L. 
324;  Halliday  v.  Brookljm  Heights  R.  Co.,  S9 
N.  Y.  App.  Div.  57 ;  Traver  v.  Spokane  St.  R. 
Co.,  as  Wash.  3*5. 
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fomia.  —  Schneider  v.  Market  St.  R.  Co.,  134 
Cal.  482. 

/Hino«.  — West  Chicago  St  R.  Co.  v.  Ded- 
loff,  92  III.  App.  547 ;  West  Chicago  St  R.  Co. 
V.  Foster,  74  III.  App.  414. 

Maryland.  —  Baltimore  Traction  Co.  v.  Wal- 
lace, 77  Md.  435. 

MaitttciiMsetts. —  Scannell  v.  Boston  El.  R. 
Co.,  176  Mass.  1 70;  Coleman  v.  Lowell,  etc.,  St 
R.  Co.,  181  Mass.  591. 

Minnesota.  —  Walker  v.  St.  Paul  City  R.  Co., 
81  Minn.  404 ;  Kostuch  v.  St.  Paul  City  R.  Co., 
78  Minn.  459. 

New  Jersey.  —  Ctmsolidated  Traction  Co.  v. 
Glynn,  59  N.  J.  L.  432. 

New  ForJk.  — Mills  v.  Brooklyn  aty  R.  Co., 
(Brooklyn  Oty  Ct  Gen.  T.)  10  Misc.  (N.  Y.)  i ; 
Faurot  v.  Brooklyn  Heighte  R.  Co.,  (Brooklyn 
Gty  Ct  Gen.  T.)  14  Misc.  (N.  Y.)  39S;  Lhowe 
V.  Third  Ave.  R.  Co.,  (C.  PI.  Gen.  T.)  14  Misc. 
(N.  Y.)  612 ;  Walls  v.  Rochester  R.  Co.,  92  Hun 
(N.  Y.)  581  ;  Read  v.  Brooklyn  Heights  R.  Co., 
33  N.  Y.  App.  Div.  503;  Ktllen  v.  Brooklyn 
Heights  R.  Co.,  (Supm.  Ct  Tr.  T.)  31  Misc.  (N. 
Y.)  390;  Aaron  v.  Second  Ave.  R.  Co.,  2  Daly 
(N.  Y.)  127;  Baxter  v.  Second  Ave.  R.  Co.,  3 
Robt.  (N.  Y.)  510;  Glides  v.  MetropoIiUn  St. 
R.  Co.,  58  N.  Y.  App.  Div.  528;  Lang  v.  Hous- 
ton, etc.,  R.  Co.,  7S  Hun  (N.  Y.)  151  ;  Wells  v. 
Brooklyn  City  R.  Co.,  58  Hun  (N.  Y.)  389; 
Cowan  V.  Third  Ave.  R.  Co.,  (Supm.  Ct.  Gen. 
T.)  9  N.  Y.  Supp.  610;  Friedman  v.  Dry-Dock, 
etc.,  R.  Co.,  (C.  PI.  Gen.  T.)  11  N.  Y.  Supp. 
429;  Mackie  v.  Brooklyn  City  R.  Co.,  (Bivok- 
lyn  aty  Ct  Gen.  T.)  10  Misc.  (N.  Y.)  4;  Hoyt 
V.  Metropolitan  St.  R.  Co.,  73  N.  Y.  App,  Div. 
349 ;  Buckley  v.  New  York,  etc.,  R.  Co.,  73  N. 
Y.  App.  Div.  587 ;  Handy  v.  Metropolitan  St.  R. 
Co.,  70  N.  Y.  App.  Div.  26 ;  Dorsch  v.  Brooklyn 
Heights  R.  Co.,  68  N.  Y.  App.  Div.  222 ;  Cope- 
land  f.- Metropolitan  St.  R.  Co.,  67  N.  Y.  App. 
Div.  483 ;  Cohen  v.  Metropolitan  St.  R.  Co.,  63 
N.  Y.  App.  Div.  165 ;  Mitchell  v.  Third  Ave.  R. 
Co.,  62  N.  Y.  App.  Div.  371 ;  Schwarzbaum  v. 
Third  Ave.  R.  Co.,  60  N.  Y.  App.  Div.  374; 
Frank  v.  Metropolitan  St  R.  Co.,  58  N.  Y.  App. 
Div.  100;  Fandel  v.  Third  Ave.  R.  Co.,  163  N. 
Y.  598,  affirming  15  N,  Y.  App.  Div.  426;  Ses- 
selmann  v.  Metropolitan  St.  R.  Co.,  65  N.  Y. 
App.  Div.  484;  Legare  v.  Union  R.  Co.,  61  N. 
Y.  App.  Div.  aoa. 

Pennsylvania.  —  Qeai7  r.  Pittsburgfa.  etc.. 
Traction  Co.,  179  Pa.  St.  526 ;  Callahan  v.  Phila- 
delphia Traction  Co.,  184  Pa.  St.  425  ;  McGovem 
f.  Union  Traction  Co.,  19a  Pa.  St.  344  :  Hender- 
son V.  United  Traction  Co.,  30a  Pa.  St  537. 
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in  such  proximity  that  it  cannot  be  controlled  in  time  to  avoid  injury  to  the 
pedestrian  he  is  guilty  of  contributory  negligence.* 

Daly  to  Step,  LMk,  and  Uitoi.  —  In  Louisiana  it  has  been  held  tliat  the  general 
rule  requiring  pedestrians  crossing  the  tracks  of  ordinary  railroads  to  stop, 
look,  and  listen  for  approaching  trains  *  applies  equally  to  crossing  the  tracks 
of  street  railways  operated  by  electricity.*  In  most  jurisdictions,  however, 
this  rule  is  not  recognized  to  the  extent  of  requiring  pedestrians  to  stop,  and 
in  some  cases  it  has  been  held  that  even  the  failure  to  look  and  listen  before 
crossing  was  not  as  a  matter  of  law  contributory  negligence.*  But  the  general 
rule  undoubtedly  is  that  it  is  the  duty  of  pedestrians  to  look  and  listen  for 
approaching  cars  before  crossing  street-railway  tracks;  *  and  this  rule  has 


Rhode  Island.  —  Swuuon  v.  Unum  R.  Co.,  aa 

R.  I.  123. 

JVashington.  —  Chisbolm  v.  Seattle  Electric 
R.  Co,  »7  Wash.  337. 

It^ucoruin.  —  Tesch  v.  Milwaulne  Electric 
R.,  etc.,  Co.,  108  Wis.  593, 

1.  Colorado.  —  Griffith  v.  Denver  Coasol. 
Tramway  Co.,  14  Colo.  App.  504. 

District  of  Colitmbia.  —  Hurdle  v.  Washing- 
ton, etc.,  R.  Co.,  8  App.  Cas.  (D.  C.)  120. 

Louisiana.  —  Dieck  v.  New  Orleans,  etc.,  R. 
Co.,  51  La.  Ann.  362. 

Massachnsttts. — 'Mathes  v.  Lowell,  etc.,  St. 
R.  Co.,  177  Mast.  416. 

Minnesota.  —  Hickey  v.  St.  Paul  City  R.  Co.. 
60  Minn.  119. 

Missouri.  —  WataoD  v.  Hound  City  St  R.  Co., 
133  Mo.  246. 

New  Jersey.  —  Schwanewede  v.  North  Hud- 
son County  R.  Co.,  67  N.  J.  L.  449 ;  Gilliland  v. 
Middlesex,  etc..  Traction  Co.,  67  N.  J.  L.  542. 

New  York.  —  Loricko  v.  Brooklyn  Heights  R. 
Co.,  44  N.  Y.  App.  Dvr.  6a8 ;  Mai^n  v.  Third 
Atc.  R.  Co.,  68  N.  Y.  App.  Div.  123;  Thai  v. 
Metropolitan  St.  R.  Co.,  (Supm.  Ct.  App.  T.) 
37  Misc.  (N.  Y.)  794;  Newcomb  v.  Metropolitan 
St.  R.  Co.,  (Supm.  Ct.  App.  T.)  36  Misc.  (N. 
Y.)  787 ;  Lawson  v.  Metropolitan  St.  R.  Co., 
(Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.)  824; 
May  V.  Metropolitan  St.  R.  Co.,  (Supm.  Ct.  App. 
T.)  26  Misc.  (N.  Y.)  748;  Harvey  v.  Nassau 
Electric  R.  Co.,  35  N.  Y.  App.  Div.  307;  Mc- 
Qnade  v.  Metropolitan  St.  R.  Co.,  (Supm.  Ct 
App.  T.)  17  Misc.  (N.  Y.)  154. 

Pennsylvania.  —  Sweeney  v.  Scranton*  Trac- 
tion Co.,  5  L«k.  Leg.  N.  (Pa.)  86;  McCauley 
V.  Philaddpbia  Traction  Co.,  13  Pa.  Super.  Ct. 
354;  Blaney  v.  Electric  Traction  Co.,  184  Pa. 
St  524;  Walsh  V.  Hestonville,  etc.,  Pass.  R. 
Co.,  194  Pa.  St.  570;  Watkins  v.  Union  Trac- 
tion Co.,  194  Pa.  St  564;  Sullivan  v.  Consoli- 
dated Traction  Co.,  198  Pa.  St.  187 ;  Meyer  v. 
Pittsburg,  etc..  Traction  Co.,  189  Pa.  St  414. 

Virginia.  —  Richmond  Traction  fo.  v.  Hilde- 
brand,  98  Va.  22. 

Wisconsin.  —  Tesch  P.  Milwaukee  Electric  R., 
etc.,  Co.,  108  Wis.  593. 

S.  Daty  to  8t9Pi  Look,  uid  Liston. —  See  the 
title  Contributory  Negligence,  vol.  7,  p.  429 
et  ten. 

S,  laoWaaa  Bnl*.  —  Hoelzel  v.  Crescent  City 

R.  Co..  49  La.  Ann.  1302. 

4.  City  Electric  R.  Co,  v.  Jones,  61  Til.  App. 
183  (attention  of  pedestrian  diverted  by  run- 
away) ;  Chicago  City  R.  Co,  v.  RoMnson.  127 
111.  o.  11  Am.  St.  Rep.  87 ;  Roberts  v.  Spokane 
St  R  Cn,.  21  Wn«ih.  325.;.  Bnrian.  v.i  Seattle 
27  C.  of  L.— 6.  8t. 


Electric  Co.,  26  Wash.  606 ;  Cbisholm  v.  Seattle 
Electric  R.  Co.,  27  Wash,  237.  See  also  Rob- 
bins  V.  Springfield  St.  R.  Co.,  165  Mass.  30. 
See.  however.  Hall  v.  West  End  St.  R.  Co.,  t68 
Mass.  461  (person  very  deaf). 

ft.  Ihitf  to  look  and  Uatm —  Colifomia.  — 
Bailey  v.  Market  St  Cable  R.  Co.,  110  Cal.  330. 

Detaware,  —  Farley  v.  Wilmington,  etc.,  Elec 
trie  R.  Co.,  3  Penn.  (Del.)  581 ;  Adams  v. 
Wilmington,  etc..  Electric  R.  Co.,  3  Petm. 
(Del.)  sr*. 

Georgia.  —  Cain  v,  Macon  Consol.  St.  R.  Co., 
97  Ga.  298.  See  also  Metropolitan  St  R.  Co.  v. 
Johnson,  go  Ga.  500. 

Indiana.  —  Young  v.  Citizens'  St  R.  Co.,  148 
Ind.  54.  See  also  Evansville  St  R.  Co.  v. 
Gentry,  147  Ind.  408,  62  Am.  St  Rep.  421. 

Iowa.  —  Beem  v.  Tama,  etc.,  Electric  R.,  etc, 
Co.,  104  Iowa  563. 

Louisiana.  —  Schulte  v.  New  Orleans  City, 
etc.,  R.  Co.,  44  La.  Ann.  509 ;  Hoelzel  v.  Cres- 
cent City  R.  Co.,  49  La.  Ann.  130a;  Canedo  v. 
New  Orleans,  etc.,  R.  Co.,  sa  La.  Ann.  2149; 
Dieck  V.  New  Orleans,  etc.,  R.  Co.,  51  La.  Ann. 
262 ;  Webster  v.  New  Orleans  City,  etc.,  R.  Co., 
51  La.  Ann.  299. 

Michigan.  —  McGee  v.  Consolidated  St.  R. 
Co.,  102  Mich.  107,  47  Am.  St  Rep.  507. 

Minnesota.  —  Russell  v.  Minneapolis  Sti  R. 
Co.,  83  Minn.  304 ;  Terien  v.  St.  Paul  City  R. 
Co.,  70  Minn.  532 ;  Greengard  v,  St.  Paul  City 
St  R.  Co.,  7'  Minn.  181 ;  Downs  v.  St.  Paul 
City  R.  Co.,  75  Minn.  41  (tracks  across  side- 
walk into  car  t»m).  See  also  Shea  v.  St.  Paul 
City  R.  Co.,  50  Minn.  395.  See,  however,  Holm- 
gren V.  Twin  City*Rapid  Transit  Co.,  6i  Minn. 
85. 

Missouri.  —  Lynch  v.  Metropolitan  St.  R.  Co., 
1 1 2  Mo.  420 ;  Hickman  v.  Union  Depot  R.  Co., 
47  Mo.  App.  65. 

New  Jersey.  —  Newark  Pass.  R.  C:o.  v.  Block, 
55  N.  J.  L.  605 ;  Sheets  v.  Connolly  St.  R.  Co.. 
54  N.  J.  L.  srS:  Jewett  v.  Paterson  R.  Co.,  62 
N.  J.  L.  424 ;  McGrath  v.  North  Jersey  St.  R. 
Co,.  66  N.  J.  L.  312.  See,  however.  Consoli- 
dated Traction  Co.  v.  Haight,  59  N.  J.  L.  577. 

New  York.  —  Doyle  v.  Albany  R.  Co..  5  N.  Y. 
App.  Div.  601  :  Cowan  v.  Third  Ave.  R.  Co., 
(Supm.  Ct.  Gen.  T.)  16  N.  Y.  St  Rep.  916; 
Healev  v.  Brooklyn  Heights  R.  Co.,  (Supm.  Ct. 
App.  Div.)  4S  N.  Y.  Supp.  393 :  Martin  v.  Third 
Ave.  R.  Co..  27  N,  Y.  App.  Div.  <2;  Hickman 
V.  Nassau  Electric  R.  Co.,  36  N.  Y.  Apn.  Div. 
,176.  Compare  Schwarzbaum  v.  Third  Ave,  R. 
Co.,  60  N.  Y.  Anp.  Div.  274 ;  Dpller  v.  Union 
R.  Co.,  7  N.  Y,  App.  Div.  283 :  Balln  v.  Metro- 
politan St.  R.  Co.,  (Siipm.  Ct.  App,  T.)  27  Misc. 
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been  applied  where  a  person  alighting  from  a  car  on  one  track  crossed  an 
adjoining  track  without  looldi^i*  or  alighted  from  a 'car  upon  the  parallel 
track,'  or  where  a  pedestrian,  after  waiting  for  the  passage  of  a  car  on  one 
track,  crossed  behind  such  car  and  across  another  track  without  looking,  and 
was  struck  by  a  car  on  the  latter  track,*  or  where  a  person  walking  behind  a 
irogon  moving  along  one  track  crossed  the  other  track  without  looking  for  an 
approaching  car,"*  or  where  a  person  standing  between  parallel  tracks  stepped 
backward  upon  one  track  without  looking.'  Where  it  would  not  have  been 
contributory  n^llgence  to  attempt  to  cross  in  front  of  an  approaching  car  if 
the  pedestrian  lud  lc»ked  and  seen  it,  his  failure  to  look  will  not  constitute 
contributory  negligence.* 

Ignonnoe  «t  tlie  ExiftanM  of  TrMki  may  prevent  the  failure  of  a  pedestrian  to 
look  for  approaching  cars  from  constituting  contributory  negligence,'  but 
cannot  have  sucl)  effect  if  he  was  negligent  in  not  discovering  the  existence 
of  the  tracks." 

Time  tB  Look,  —  A  pedestrian  about  to  cross  street-railway  tracks  should  look 
for  cars  when  in  close  proximity  to  the  track.*  The  fact  that  he  looked  and 
saw  no  car  when  a  considerable  distance  from  the  track,  for  example,  before 
leaving  the  sidewalk,^*  does  not  relieve  him  from  the  duty  of  again  looking 
when  near  the  track. 


(N.  Y.)  775;  Reynolds  v.  Third  Ave.  R.  Co., 
(C  Pi.  Gen.  T.)  8  Misc.  (N.  Y.)  313;  Pyne  **■ 
Broadway,  etc,  R.  Co.,  (C.  PI.  Gen.  T.)  46  N. 
Y.  St.  Rep.  662,  affirmed  u8  N.Y.637;  MitcheU 
V.  Third  Ave.  R.  Cov  6z  N.  Y.  App.  DIv.  371 ; 
D'Oro  V.  Atlantic  Ave.  R.  Co.,  ngti.'t.  63a. 

OAio.  — Lutterbeck  v.  Toledo  Consol.  St.  R. 
Co.,  5  Ohio  Cir.  Dec.  141,  11  Ohio  Dr.  Ct.  379'. 
Bethe!  v.  Cincinnati  St  R.  Co.,  8  Ohio  Cir.  Dec. 
310,  15  Ohio  Cir.  Ct.  381.  Compart  Weiser  v. 
Broadway,  etc.,  St.  R.  Co.,  6  Ohio  Cir.  Dec 
315,  10  Ohio  Cir.  Ct.  14. 

Oragon.  —  Smith  c.  City  R.  Co^  Z9  Otcsod- 
539- 

PenHsylvanitu — Potter  v.  Scranton  R.  Co.,  tg 
Pa.  Super.  Ct.  444 ;  Smith  v.  Electric  Traction 
Co.,  6  Pa.  Dist.  471 :  Garaon  v.  Federal  St,  etc.. 
R.  Co.,  147  Pa.  St  319,  30  Am.  St  Rep.  737; 
Kugent  V.  Philadelphia  Traction  Co.,  181  Pa. 
St.  160;  Watkins  f.  Union  Traction  Co.,  194 
Pa.  St  564. 

Texai.  —  Citizens'  R.  Co.  v.  Holmes,  19  Tex. 
Civ.  App.  266 ;  Citizens  R.  Co.  v.  Ford,  a$  Tex. 
Civ.  App.  318.  Compare  Dalla*  Rapi4  Transit 
ft.  Co.  V.  Elliott,  7  Tex.  Ov.  App.  ai6. 

Wisconsin.  —  Tesch  v.  Milwatikee  Electric  R., 
etc.,  Co.,  108  Wis.  593. 

See  also  Nashville,  etc.,  R.  Co^  108  Teno. 
324 ;  Richmond  Traction  Co.  v.  Hildd>rand,  98 
Va.  a».  Compare  Baltimore  Conaol.  R^  Co.  v. 
Rifcowitz,  89  Md.  338- 

looUaf  ta^  la  One  DtmtfM.— MeGoe  v. 
Consolidated  St  R.  Co.,  loj  Ituich.  107,  47  Am. 
St  Rep.  507. 

Bmlfl  of  Compuy  Boqulring  Can  to  Stop  Bom 
Hot  Ezonse  Fidlus  to  Look.  —  Doyle  v.  Albany 
R.  Co.,  5  N.  Y.  App.  Div.  601.  , 

1.  Creamer  v.  West  End  St.  R.  Co,,  156  Mass. 
3*0,  32  Am.  St  Rep.  456 ;  Doty  v.  Detroit  Citi- 
zens' St.  R.  Co.,  139  Mich.  464;  Greengard  v. 
5t  Paul  City  R.  Co.,  7z  Minn.  181 ;  Johnson  v. 
Third  Ave.  R.  Co.,  69  N.  Y.  App.  Div.  347; 
Lotterbedc  v.  Toledo  Contol.  St.  R.  Co.,  5  Ohio 
Cir.  Dec.  141.  Compart  Capital  Traction  Co.  v. 
Luiby,  la  App.  Cu.  (D.  C)  295;  Cohen  v. 


Metropolitan  St  R.  Co.,  63  N.  Y.  App.  Div. 
165 ;  Pelletreau  v.  Metropolitan  St  R.  Co.,  74 
N.  Y.  App.  Div.  192;  Dobert  v.  Troy  City  R. 
Co.,  91  Hun  (N.  Y.)  38;  Bass  v.  Norfolk  R., 
etCn  Co.,  100  Va.  i. 

5,  Creamer  v.  West  End  St.  ft.  Co.,  isfiUass. 
330,  3»  Am.  St  Rep.  456. 

t.  McCarthy  v.  Detroit  Citizens'  St.  R.  Co., 
120  Mich.  400;  Newark  Pass.  R.  Co.  v.  Block, 
SS  N.  J.  L.  605;  Scott  V.  Third  Ave.  R.  Co., 
61  Hun  (N.  Y.)  637,  16  N.  Y.  Supp.  350; 
Blaoey  v.  Electric  Traction  Co.,  184  Pa.  St 
534;  Burgess  v.  Salt  Lake  Ci^  R.  Co.,  ty 
Utah  406.  See  also  West  Chicago  St  R.  Co. 
V,  NilwH),  70  III.  ^p.  171;  McNuIta  v.  Nor- 
gren,  90  III.  App,  491 ;  Conlcy  v.  Albany  R. 
Co.,  33  K.  Y.  App.  Div.  331 ;  Schwarzbaam  v. 
Third  Ave.  R.  Co.,  54  N.  Y.  App.  Div.  164; 
Burian  v.  Seattle  Electric  Co.,  36  Wash.  6o<S. 

4,  Bethel  v.  Cincinnati  St  R.  Co.,  8  Ohio 
Cir.  Dec.  310. 

6.  Bailey  t>.  Market  St  Cable  R.  Co.,  no 
Cal.  390. 

6.  KiUy  V.  Brooklyn,  etc.,  R.  Co.,  33  N.  Y. 
App.  Dir.  338;  Mentz  v.  Second  Ave.  R.  Co« 
3  Abb.  An>.  Dec.  (N.  Y.)  274,  oMrminr  a  Roht 
(N.  Y.)  356. 

7.  ^fnoramoe  at  Tnek— Boyer  v.  St  Paul 
City  R.  Co.,  54  Minn.  137. 

8.  Russell  V.  MinneapoUa  St.  R.  Co.,  83 
Minn.  304. 

f.  Tlae  to  LoA.  — Potter  v.  Scranton  R. 
Co.,  19  Pa.  Super.  Ct.  444;  Blaney  v.  Elec* 
trie  Traction  Co.,  184  Pa.  St  5^* 

10.  McGrath  v.-  North  Jersey  St  R.  Cd.,  66 
N.  J.  L.  313;  Hickman  v.  Nassau  Electric  R. 
Co.,  36  N,  Y.  App.  Div.  376 ;  Conley  v.  Albany 
R.  Co.,  22  N.  Y.  App.  Div,  321.  Compart 
Curtin  V.  Metropolitan  St.  R.  Co.,  (Supm.  Ct 
App.  T.)  33  Misc.  (N.  Y.)  83,  amrming  (N. 
Y.  City  Ct  Gen.  T.)  21  Misc.  (N.  Y.)  788; 
McQain  v.  Brooklyn  City  R.  Co.,  »i6  N.  Y. 
459- 

11.  McGee  v.  Consolidated  St.  R.  Co.,  loa 
Mich.  107;  Jewett  v.  Patcnon  R.  Co.,  69 
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Otatnudoiu  to  TldM.  —  If  obstacles  temporarily  intervene  to  prevent  obser- 
vation, the  pedestrian  should  delay  crossing  the  track  until  proper  observation 
can  be  made,^  and  where  there  is  a  permanent  obstruction  to  his  vision  in 
his  approach  to  the  track,  he  should  look  after  passing  such  obstruction.' 

Extent  of  OliMmdoB.  —  A  pedestrian  crossing  street-railway  tracks  is  required 
to  extend  his  observation  for  approaching  cars  only  to  the  distance  within 
which  cars  proceeding  at  the  customary  and  reasonably  safe  speed  would 
threaten  his  safety,  and  is  not  required  to  extend  his  observation  to  every 
approaching  car,  however  far  distant.* 

(b)  Walking  on  Truk.  —  A  person  walking  on  or  near  the  track  of  a  street- 
railway  company  and  using  reasonable  care  and  prudence  to  avoid  injuries  is 
not  necessarily  guilty  of  contributory  neglieence;*  but  one  walking  on  or 
near  street-railway  tracks  must  use  reasonable  care  to  discover  the  approach 
of  cars,'  and  is  guilty  of  contributory  negligence  if  he  is  injured  through  his 
failure  to  leave  the  track  when  he  sees  a  car  approaching.*  In  Pennsylvania 
the  mere  fact  that  a  pedestrian  was  walking  on  the  track  of  a  street  railway 
has  been  held  to  show  contributory  negligence,'  and  the  same  rule  seems  to 
apply  in  Louisiana.* 

(e)  MMidlBg  Oa  or  H«u  Traek.  —  While  the  mere  fact  that  a  person  when  injured 
was  standing  on  or  in  close  proximity  to  the  track  of  a  street  railway  does  not 
render  him  necessarily  guilty  of  contributory  negligence,*  still,  when  he  is  in 
such  a  position  he  must  use  reasonable  care  to  discover  the  approach  of  cars 
and  avoid  injury  from  them.'*  This  question  as  to  contributory  negligence 
has  frequently  arisen  where  men  working  in  streets  on  or  adjacent  to 
street-railway  tracks  have  been  injured  by  passing  cars.*' 


N.  J.  L.  424;  Healey  v.  Brooklyn  Heights  R. 
Co.,  (Sapm.  Ct.  App.  Div.)  45  N.  Y.  Supp. 
393.  See  also  Dobert  v.  Troy  City  R.  Co., 
9t  Htm  (N.  Y.)  28. 

1.  Newark  Pass.  R.  Co.  v.  Block,  55  N.  J. 
U  605.  Compare  McGuire  v.  Third  Ave.  R. 
Co.,  9  K.  Y.  App.  Div.  529;  Tupper  v.  Metro- 
politan St.  R.  Co.,  (Suptn.  Ct  App.  T.)  36 
Misc.  (N.  V.)  819. 

8.  Terien  v.  St.  Paul  City  R.  Co.,  70  Minn. 
532- 

t.  Newark  Pass.  R.  Co.  v.  Block,  55  N.  J. 
L.  605. 

4.  Walking  On  or   Vaar  TraOk. —  Shea  v. 

Potrero,  etc.,  R.  Co.,  44  Cal.  414;  Howland  v. 
Union  St.  R.  Co.,  150  Mass.  86 ;  Quirk  v. 
Rapid  R.  Co.,  (Micli.  1902)  90  N.  W.  Rep. 
673 ;  ButtelH  v.  Jersey  City,  etc..  Electric  R. 
Co.,  59  N,  J.  L.  30a  ;  Ford  v.  Metropoliton  R. 
Co.,  4  Ont.  L.  Rep.  29.  Compare  Camden,  etc., 
R.  Co.  V.  Young,  60  N.  J.  L.  193. 

In  Shea  v.  Potrero,  etc.,  R.  Co.,  44  Cal.  414, 
it  was  said  that  it  was  not  necessarily  contribu- 
tory negligence  for  a  person  "  to  walk  on  the 
track  instead  of  the  space  by  the  aide  of  the 
track.  Such  person  is  authorized  to  walk  on 
the  track,  he  using  reasonable  care  and  pru- 
dence to  avoid  injuries,  but  he  is  not  required 
to  abaDdon  the  track  in  order  to  avoid  possible 
injnriea  which  may  result  from  the  careless- 
ness of  the  company." 

5.  Yonng  v.  Citizens*  St.  R.  Co.,  148  Ind.  54 ; 
Smith  V.  Crescent  City  R.  Co.,  47 -La.  Ann.  833. 

6.  Jager  v.  Coney  Island,  etc.,  R.  Co.,  84 
Hun  (N.  Y.)  307. 

T.  Penman  v'.  McKeesport,  etc.,  R.  Co.,  201 
Pa.  St.  247,  31  Pittsb.  Leg.  J.  N.  S.  (Pa.)  264: 
Gihoartiii  v.  I^ackawanoa  Valley  Rapid  Transit 
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Co.,  iS£  Pa.  St.  193  (walking  on  track  and 
frequently  looking  behind  for  expected  car). 
See  also  Dix  v.  Ridge  Ave.  PaM.  R.  Co.,  1$ 
Pa.  Super.  Ct.  350;  Warner  v.  People'*  St  R. 
Co.,  141  Pa.  St.  615  (walking  along  cleared 
track  to  avoid  de^  snow  in  the  rest  of  the 
street). 

In  Johnson  v.  Canal,  etc.,  R.  Co.,  27  La. 
Ann.  53,  it  was  held  that  to  walk  on  street- 
railway  tracks  when  there  was  a  convenient 
and  safe  sidewalk  near  waa  itaelf  negligence. 
See  also  Childa  v.  New  Orleana  CiQr  R.  Co.,  33 
La.  Ann.  154. 

9.  Staadlsf  On  or  Hear  Traek.  ~  G'Sell  v. 
Metropolitan  St  R.  Co.,  (N.  Y,  Qty  Ct.  Gen. 
T.)  35  Misc.  (N.  Y.)  387. 

Standing  en  Traek  Beeanse  of  Bloekade  of  Street 

Sr  Wa«ens.—  Hernandes  v.  Metropolitan  St.  R. 
0.,  (Supm.  Ct  App.  T.)  36  Misc.  (N.  Y.)  793, 
reverting  (N.  Y.  City  Ct.  Gen.  T.)  35  Misc. 
(N.  Y.)  853. 

Track  Oreeslnf  lldnnlk.—  O'Toole  v.  Central 
Park,  etc.,  R.  Co.,  58  Hnn  <N.  Y.)  609,  la  N. 
y.  Supp.  347- 

10.  Miller  f.  St.  Paul  City  R.  Co.,  43  Minn. 
4$4,  holding  that  there  is  contributory  negli* 
gence  where  one  waiting  for  a  ear  stands  be- 
tween the  parallel  tracks  of  a  caUe  railway 
which  are  so  near  together  that  his  danger  is 
apparent  on  the  slightest  reflection,  and  fails 
to  watch  for  approaching  cars  on  one  track. 

Xamber  of  Crowd  Beading  Eleotion  Betomi.  — 
Washington,  etc.,  R.  Co.  v.  Wright,  7  App. 
Cas.  (D.  C.)  295. 

11.  Workmen  In  Streets  —  United  StaUt. — 
Third  Ave.  R.  Co.  V.  Krausz,  (C.  C.  A.)  112 
Fed,  Rep.  379. 

Indiana.  —  Young  v.  Citizens'  St.  R.  Co.,  148 
Ind.  54*  ' 
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d.  Injuries  to  Children  —  (i)  Children  On  or  Near  Track. —  Street- 
railway  companies  are  required  to  exercise  due  care  to  avoid  injury  to  children 
on  or  near  their  tracks,  and  wiil  be  liable  ior  injuries  resulting  ttoin  iiii.u  lailure 
to  do  so.^  Thus,  the  company  is  liable  for  injuries  where  a  cUiiu  guca  upon 
the  tracks  of  a  street  railway  a  sufficient  distance  in  advance  ol  an  <.pprDach- 
ing  car  to  enable  those  in  cuaige  thereof,  by  the  exercise  ot  oraiiiai  v  care,  to 
stop  the  car  before  striking  him,*  or  where  the  person  in  charge  ut  iiic  car  tails 
to  keep  a  proper  lookout  ahead  '  or  runs  the  car  at  an  cxceabive  rate  ot 


Iowa.  —  Eddy  v.  Cedar  Rapids,  etc.,  R.  Co., 
98  Iowa.  626. 

Michigan.  —  Little  v.  Grand  Rapids  St.  R. 
Co,,  78  Mich.  205  i  D^ly  V.  Detroit  Citizens'  St 
R.  Co.,  105  Mich.  193;  L^oos  v.  Bay  Cities 
Consol.  R.  Co.,  115  MidL  114. 

Minnesota.  —  Haf ner  v.  St.  Paul  R.  Co., 
73  Minn.  252. 

Missouri. —  Davies  v.  People's  R.  Co.,  159 
Mo.  I,  67  Mo.  App.  598. 

New  York.  —  Crowley  v.  Metropolitan  St.  R. 
Co.,  24  N.  Y.  App.  Div.  101 ;  Bengivenga  v. 
Brooklyn  Heights  R.  Co.,  48  N.  Y.  App.  Div. 
515;  Dipaolo  V.  Third  Ave.  R.  Co.,  55  N.  Y. 
App.  Div.  566;  Weingarten  v.  Metropolitan  St. 
R.  Co.,  S2  N.  Y.  App.  Div.  364;  O'Connor  v. 
Union  R.  Co.,  67  N.  Y.  App.  Div.  99;  Wells  v. 
Brooklyn  Heights  R.  Co.,  67  N.  Y.  App.  Div. 
ai3,  afHrming  (Supm.  Ct.  Tr.  T.)  34  Misc.  (N. 
Y.)  44;  Lewis  V.  Binghamton  R.  Co.,  3s  N.  Y. 
App.  Div.  12;  Burns  v.  Second  Ave.  R.  Co.,  at 
N.  Y.  Ah>.  Div.  521;  Stastney  v.  Second  Ave. 
R.  Co.,  61  N.  Y.  Super.  Ct.  104;  Lahey  v. 
Central  Park,  etc.,  R.  Co.,  (N.  Y.  Super.  Ct. 
Gen.  T.)  2  Misc.  (N.  Y.)  537. 

Pennsylvania.  —  Ferguson  v.  Philadelphia 
Traction  Co.,  9  Pa-  Co.  Ct.  147 ;  Owens  v. 
People's  Pass.  R.  Co.,  155  Pa.  St,  334. 

Texas.  —  Houston  City  St.  R.  Co.  v.  Wood- 
lock,  (Tex.  Civ.  App.  1895)  29  S.  W.  Rep.  817. 

■niddpal  Employsss.  —  Dipaolo  v.  Third  Ave. 
R.  Co.,  55  N.  Y.  App.  Div.  566;  O'Connor  v. 
Union  R.  Co.,  67  N.  Y.  App.  Div.  99. 

ntgmui  at  Ballroad  and  Strest-railvay  Cross- 
lag.  —  D'Oro  V.  Atlantic  Ave.  R.  Co.,  (Brook- 
lyn City  Ct.  Gen.  T.)  13  N.  Y.  Supp.  789. 

1.  Injorles  to  Children  —  Connecticut.~~Budd 
V.  Meriden  Electric  R.  Co.,  69  Conn.  272 ; 
Murphy  v,  Derby  St.  R.  Co.,  73  Conn.  249. 

Louisiana.  —  Barksdull  v.  New  Orleans,  etc, 
R.  Co.,  23  La.  Ann.  180. 

Maryland.  —  Baltimore  City  Pass.  R.  Co.  v. 
Cooney,  87  Md.  261. 

Massachusetts.  —  Rosenberg  v.  West  End  St. 
R.  Co.,  168  Mass.  561. 

Missouri.  —  Bumstein  v.  Cass  Ave.,  etc.,  R. 
Co.,  56  Mo.  App.  45 ;  Levin  v.  Metropolitan  St. 
R.  Co.,  140  Mo.  634. 

New  York.  —  Gumby  v.  Metropolitan  St.  R. 
Co.,  171  N,  Y.  63s;  Wibnyk  v.  Second  Ave.  R. 
Co.,  14  N.  Y.  App.  Div,  515  ;  Corcoran  v.  New 
York  El.  R.  Co.,  19  Hun  (N.  Y.)  368. 

Pennsylvania.  —  Beard  v.  Reading  City  R. 
Co..  39  W.  N.  C.  (Pa.)  356;  Citizens'  Pass.  R, 
Co.  V.  Foxley,  107  Pa.  St.  537. 

Texas.  —  Austin  Rapid-Transit  R.  Co.  v. 
Cullen,  (Tex.  Gv.  App.  189s)  30  S.  W.  Rep. 
578;  Gutierrez  v.  Laredo  Electric,  etc.  Co., 
(Tex.  Gv.  App.  1808)  45  S.  W.  Rep.  310. 

Wisconsin.  —  Wills  v.  Ashland  Licht,  etc^ 
Co.,  108  Wis.  255  (child  nearly  fourteen  years 
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old) ;  Ryan  v.  La  Crosse  City  R.  Co.,  108  Wis. 
122;  Dahl  V.  Milwaukee  City  R.  Co.,  6a  Wis. 

8,  California.  —  Fox  v.  Oakland  Consol.  St. 
R.  Co.,  118  Cal.  55,  62  Am.  M.  Rep.  216. 

Illinois.  —  Chicago  City  H.  Co.  v.  Tuohy,  196 
III.  4iOfafflrming  95  IIL  App.  314. 

Indiana.  —  Elwood  Electric  St.  R.  Co.  v. 
Ross,  26  Ind.  App.  258;  Citizens  St.  R.  Co.  v. 
Hamer,  29  Ind.  App.  426, 

Kansas.  —  Consolidated  Gty,  etc.,  R.  Co.  v. 
Carlson,  58  Kan.  62. 

Missouri,  —  Czezewzka  v.  Boiton-Bellefon- 
taine  R.  Co.,  121  Mo.  201. 

New  York.  —  FuUerton  v.  Metropolitan  St. 
R.  Co.,  170  N.  Y.  592,  affirming  63  N.  Y.  App. 
Div.  I  ;  Griffiths  v.  Metropolitan  St.  R.  Co.,  63 
N.  Y.  App.  Div.  86,  reversing  (Supm.  Ct.  Spec. 
T.)  32  Misc.  (N.  Y.)  289;  Huerzeler  v.  Cen- 
tral, etc.,  R.  Co.,  (C.  PI.)  I  Misc.  (N.  Y.)  136; 
Mallard  v.  Ninth  Ave.  R.  Co.,  15  Daly  (N.  Y.) 
376;  Block  V.  Harlem  Bridge,  etc.,  R.  Co.,  55 
Hun  (N.  Y.)  607,  9  N.  Y.  Supp.  164;  Tbolen 
V.  Brooklyn  City  R.  Co..  (Brooklyn  City  Ct. 
Gen.  T.)  10  Misc.  (N.  Y.)  283;  Timony  v. 
Brooklyn  City,  etc.,  R.  Co.,  (Brooklyn  City  Ct. 
Gen.  T.)  10  Misc.  (N.  Y.)  261.  Compare  Grif- 
fith V.  Metropolitan  St.  R.  Co.,  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  389  (child  etglit 
years  old). 

Pennsylvania.  —  Jones  v.  United  Traction 
Co.,  301  Pa.  St.  344;  Nolder  v.  HcKeesport, 

etc.,  R.  Co.,  301  Pa.  St.  169. 

Texas.  —  San  Antonio  St.  R.  Co.  v.  Mechler, 
87  Tex.  628,  affirming  (Tex.  Civ.  App.  1894)  29 
S.  W.  Rep.  202. 

West  Virginia.  —  Sample  v.  Consolidated 
Light,  etc..  Co.,  50  W.  Va.  472. 

A  motorman  of  an  electric  car  approaching 
places  where  he  has  reason  to  expect  childroi 
are  at  play  must  use  a  high  degree  of  watchful- 
ness. Sample  v.  Consolidated  Light,  etc.,  Co., 
so  W.  Va.  472.  See  also  Berger  County  Trac- 
tion Co.  V.  Heitman,  61  N.  J.  L.  68z. 

Children  Coasting  Across  Track.  —  The  duty  of 
watchfulness  rests  upon  the  driver  of  a  street 
car  approaching  a  street  crossing  where  he  has 
reason  to  suppose  that  young  children  may  be 
engaeed  in  coasting  or  sliding  down  a  neighbor- 
ine  hill  and  across  the  car  track,  even  though 
such  conduct  on  the  part  of  the  children  is 
unlawful.  Strutzel  v.  St  Paul  City  R.  Co.,  47 
Minn.  P43. 

S.  Failnre  to  Keen  Proper  I  ookonta  —  District 
of  Columbia.  —  Reiners  v.  Washington,  etc.,  R. 
Co.,  9  App.  Cas.  (D.  C.)  19. 

Kansas.  —  Consolidated  Gty,  etc,  R.  Co,  w. 
Cn'ls^n,  s8  Kan.  62. 

Massachusetts.  —  Collins  t'.  South  Boston  R. 
Cf^ .  142  Mass.  301,  56  Am.  Rep,  675. 

Minnesota.  —  Strutzel  v.  St.  Paul  Ci^  R. 
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speed,^  or  where  the  appliances  for  stopping  the  car  are  defective.*  Where 
children  too  young  to  appreciate  the  danger  are  seen  by  the  person  in  charge 
of  a  car  on  or  approaching  the  track,  such  person  is  not  justified  in  presuming 
that  they  will  leave  the  track  if  thereon,  or  will  not  go  in  front  of  the  car  if 
approaching  the  track,  but  he  should  bring  the  car  under  control  so  as  to 
avoid  injury  to  them  In  either  case.'  On  the  other  hand,  a  street-railway 
company  cannot  be  held  liable  for  injuries  to  children  occurring  without  any 
negligence  on  its  part/  as  where  a  child  suddenly  runs  upon  the  track 


Co.,  47  Minn.  543 ;  Weissner  v.  St.  Paul  City 
R.  Co.,  47  Minn.  468, 

Missouri.  —  Rosenkranz  v.  Lindell  R.  Co., 
108  Mo.  9,  33  Am.  St.  Rep.  588;  Senn  v.  South- 
ern R.  Co.,  108  Mo.  152.  Compare  Boland  v. 
Missouri  R.  Co.,  36  Mo.  484. 

New  Jersey.  —  Bergen  County  Traction  Co. 
V.  Heitman,  61  N.  J.  L.  682. 

New  York.  —  Bahrenburgb  v.  Brooklyn  City, 
etc.,  R.  Co.,  56  N,  Y.  652;  Nugent  v.  Metropol- 
itan St.  R.  Co.,  17  N.  Y.  App.  Div.  582;  Adams 
t.  Metropolitan  St.  R,  Co., 60  N.Y.  App.Div.  188  ; 
Agnew  f.  Brooklyn  City  R.  Co.,  (Brooklyn  City 
Ct.  Gen.  T.)  34  N.  Y.  St.  Rep.  744;  Levy  v. 
Dry- Dock,  etc.,  R.  Co.,  (Supm..  Ct.  Gen.  T.) 
13  N.  Y.  Snpp.  48s;  Ebrman  r.' Brooklyn  City 
R.  Co.,  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  Supp. 
336;  Hyland  v.  Yonkers  R.  Co.,  51  Hun  (N. 
Y.)  643,  4  N.  Y.  Supp.  305.  aMrmed  119  N.  Y. 
M2;  Mason  v.  Atlantic  Ave.  R.  Co.,  (Brooklyn 
aty  Ct.  Gen.  T.)  4  Misc.  (N.  V.)  291; 
Keenan  v.  Brooklyn  aty  R.  Co.,  (Brooklyn  Ci^ 
Ct.  Gen.  T.)  8  Misc.  (N.  Y.)  601;  Jones  v. 
Brooklyg  Heights  R.  Co.,  (Brooklyn  Dty  Ct. 
Gen.  T.)  10  Misc.  (N.  Y.)  543;  Giraldo  v. 
Coney  Island,  etc.,  R.  Co.,  62  Hun  (N.  Y.)  620, 
16  N.  Y.  Supp.  774- 

Pennsylvania.  —  Schnur  v.  Citizens'  Traction 
Co.,  153  Pa.  St.  29,  34  Am.  St.  Rep.  680;  John- 
son V.  Reading  Oty  Pass.  R.  Co.,  160  Pa.  St. 
647,  40  Am.  St  Rep.  752;  Evers  v.  Philadel- 
phia Traction  Co.,  176  Pa.  St.  376,  53  Am.  St. 
Rep.  674 ;  Reilley  v.  Philadelphia  Traction  Co., 
176  Pa.  St.  335;  Kroesen  v.  New  Castle  Elec- 
tric St.  R.  Co.,  198  Pa.  St.  26;  Jones  v.  United 
Traction  Co.,  201  Pa.  St.  344;  Nolder  v.  Mc- 
Keesport,  etc.,  R.  Co.,  aoi  Pa.  St.  169. 

Texas.  —  San  Antonio  St.  R.  Co.  v.  Cail- 
loutte,  79  Tex.  341. 

Washingten. —  MitdieU  v.  Tacoma  R.,  etc., 
Co.,  9  Wash.  t2o. 

tViseoHsin.  —  Slensby  v.  Milwaukee  St.  R. 
Co.,  95  Wis.  179. 

1.  EzoeMiva  Speed. —  Quincy  Horse  R.,  etc., 
Co.  V.  Gnuse,  38  111.  App.  212;  Barksdull  v. 
Kew  Orleans,  etc.,  R.  Co.,  23  La.  Ann.  180; 
Reed  V.  Minneapolis  St.  R.  Co.,  34  Minn.  557 ; 
Murray  v.  Paterson  R.  Co.,  61  N.  J.  L.  301 ; 
Adams  v.  Nassau  Electric  R.  Co.,  51  N.  Y. 
App.  Div.  S41 ;  Pendril  v.  Second  Ave.  R,  Co., 
(N.  Y.  Super.  Ct.  Gen.  T.)  43  How.  Pr.  (N. 
Y.)  399 ;  Ehrman  v.  Brooklyn  City  R.  Co., 
(Supm.  Ct  Gen.  T.)  14  N.  Y.  Supp.  336 ;  Wal- 
lace V.  Suburban  R.  Co.,  26  Oregon  1 74 ;  Hedin 
V.  Suburban  R.  Co.,  26  Oregon  155;  Buente  v. 
Pittsburg,  etc.,  Traction  Co.,  2  Pa.  Super.  Ct. 
185 ;  Hooper  v.  United  Traction  Co.,  17  Pa. 
Super.  Ct.  638;  Nolder  v.  McKeesport,  etc.,  R. 
Co.,  201  Pa.  St.  169. 

ft.  Dintruff  v.  Rochester  City,  etc.,  R.  Co.,  S7 
Hun  (N.  Y.)  585.  10  N.  Y.  Supp.  40a. 


S.  ChUdrsn  Too  Yoang  to  Apprteiate  Dugsr  — 

Ii.inois. —  South  Chicago  Oty  R.  Co.  v.  Kin- 
nare,  96  III.  App.  210. 

Indiana.  —  Citizens  St.  R.  C^.  v.  Hamer,  ag 
Ind.  App.  426. 

Louisia»a. —  Nelson  v.  Crescent  City  R.  Co., 
49  La.  Ann.  491. 

Missouri.  —  Winters  v.  Kansas  City  Cable  R. 
Co.,  99  Mo.  509,  17  Am,  St.  Rep.  591. 

New  York.  —  Muller  v.  Brooklyn  Heights  R. 
Co.,  18  N.  Y.  App.  Div.  177;  Howell  v.  Roch- 
ester R.  Co.,  24  N.  Y,  App.  Div.  502  (child 
five  years  old).  Compare  Griffith  v.  Metropol- 
itan Sl  R.  Co.,  (Supm,  Ct.  Spec.  T.)  32  Misc. 
(N.  Y.)  289  (child  eight  years  old). 

Ohio.  —  Colter  v.  Cincinnati  St.  R.  Co.,  9 
Ohio  Cir.  Dec.  86s.  18  Ohio  Cir.  Ct.  382  (child 
three  and  a  half  years  old). 

Pennsylvania.  —  Thompson  v.  United  Trac- 
tion Co.,  193  Pa,  St.  S55  (child  ten  years  old)  ; 
ls.roe8en  v.  New  Castle  tlectric  St.  R.  Co.,  198 
Pa.  St.  26  (child  four  years  old) ;  Jones  v. 
United  Traction  Co.,  201  Pa.  St.  344  (child 
two  years  old) ;  Woeckner  v.  Erie  Electric 
Motor  Co.,  176  Pa.  St.  451  (child  nearly  four 
years  old) ;  Oster  v.  Schuylkil  Traction  Co., 
195  Pa.  St.  320.  Compare  Fleishman  v.  Never- 
stnk  Mountain  R.  Co.,  174  Pa.  St.  510  (child 
six  years  old  standing  near  track)  ;  Flanagan 
V.  People's  Pass.  R.  Co.,  163  Pa.  St.  102  (child 
seven  and  a  half  years  old)  ;  Philadelphia 
City  Pass.  R.  Co.  v.  Henrice,  ga  Pa.  St.  431,  37 
Am.  Rep.  699. 

Tennessee.  —  Bamberger  v.  Citizens'  St.  R. 
Co.,  9S  Tenn.  18,  49  Am.  St.  Rep.  909. 

Texas.  —  Galveston  City  R.  Co.  v.  Hewitt, 
6-  Tex.  473,  60  Am.  Rep.  32  (child  nineteen 
months  old)  ;  San  Antonio  St.  R.  Co.  v.  Mech- 
ler,  87  Tex.  628,  affirming  (Tex.  Civ.  App. 
1894)  »9  S.  W.  Rep.  202. 

Washington.  —  Mitchell  v.  Tacoma  R.,  etc., 
Co.,  9  Wash.  130. 

bee  also  Mason  v.  Minneapolis  St.  R.  Co., 
54  Minn.  216. 

4.  Schlenks  v.  Central  Pass.  R.  Co.,  (Ky. 
1893)  23  S.  W.  Rep.  589;  Klein  v.  Crescent 
City  R.  Co.,  23  La,  Ann.  729 ;  O'Connor  V, 
Boston,  etc.,  R.  Corp.,  135  Mass.  332;  Mes- 
senger V.  Dennie,  137  Mass.  197,  50  Am.  Rep. 
295 ;  Aiken  v.  Holyoke  St.  R.  Co.,  180  Mass.  8; 
Boland  v.  Missouri  R.  Co.,  36  Mo.  484 ; 
Maschek  v.  St.  Louis  R.  Co.,  71  Mo.  276; 
Graham  v.  Consolidated  Traction  Co.,  64  N.  J. 
I..  10;  Wolf  V.  Houston,  etc.,  R.  Co.,  50  Hun 
(N.  Y.)  603.  2  N.  Y.  Sujip.  787,  affirmed  130 
N.  Y.  638;  Jaquinto  v.  Broadwav  etc.,  R.  Co.. 
(N.  Y.  Super.  Ct,  Gen.  T.)  2  Misc.  (N.  Y.) 
J74;  Foy  V.  Toledo  Consol.  St,  R.  Co.,  6  Ohio 
Cir,  Dec.  396,  10  Ohio  Cir.  Ct.  151  ;  Pitcher 
V.  People's  St.  R.  Co.,  154  Pa.  St.  560;  Dallas 
City  R.  Co.  V.  Beeman,  74  Tex,  291. 
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immediately  in  front  of  an  approaching  car,  and  his  presence  could  not  have 
been  discovered  in  time  to  have  avoided  striking  him.  ^ 

(2)  Children  on  Cars.  —  The  question  of  the  liability  of  a  street-railway 
company  for  injuries  to  children  riding  on  its  cars  but  not  in  the  relation  of 
passengers  has  frequently  arisen.  It  is  a  fundamental  principle  that  a  street- 
railway  company  is  not  liable  for  injuries  to  children  upon  its  cars  unless  it 
has  been  guilty  of  a  breach  of  duty;  *  and  such  a  company  is  under  no  obli- 
gation to  guard  its  cars  while  in  operation  to  prevent  children  from  boarding 
them  and  jumping  from  them."  So  cars  left  temporarily  standing  in  the 
street  are  not  regarded  as  dangerous  machines,  attractive  to  children,  within 
the  intent  of  the  turntable  doctrine,*  and  the  company  is  under  no  obligation 


See  also  Smith  v.  Kansas  City  £1.  R.  Co..  61 
Kan.  86z,  60  Pac.  Rep.  1059;  Roller  v.  Sutter 
St.  R.  Co.,  66  Cal.  330. 

1.  Georgia,  —  Perry  v.  Macon  Conaol.  Sl  R. 
Co.,  loi  Ga.  400. 

Illinois.  —  Chicago  Weat  Dit.  R.  Co.  v. 
Ryan,  131  III.  474;  Radc  v.  Chicago  City  R. 
Co.,  173  III.  289,  aMrming  6g  111.  App.  656; 
West  Chicago  St.  R.  Co.  v.  Camp,  46  111.  App. 
503 ;  Finley  v.  West  Chicago  St.  R.  Co.,  90  111. 
App.  368. 

Indiana,  —  Bonfaam  v.  Citizens  St.  R.  Co., 
25S  Ind.  106;  Citizens  St.  R.  Co.  P.  Carey,  56 
Ind.  396. 

LoHisiana.  —  Heara  v.  St.  Charles  St,  R.  Co., 
34  La.  Ann.  160 ;  Gallaher  v.  Crescent  City  R. 
Co.,  37  La.  Ann.  a88 :  Gannon  v.  New  Orleans 
Gty,  etc,  R.  Co.,  48  La.  Ann.  1003;  Culbertson 
V.  Crescent  City  R.  Co.,  48  La.  AniL  1376;  Mc- 
Laughlin V.  New  Orleans,  etc.,  R.  Co.,  46  La. 
Ann.  33;  Sciortino  v.  Crescent  Gty  R.  Co.,  49 
La.  Aim.  7 {.Campbell  v.  New  Orleans  City  R. 
Co.,  104  La.  183;  Palmisano  v.  New  Orleans 
Dty  R.  Co.,  108  La.  243 ;  O'Ronrke  v.  New 
Orieans  Ci^,  etc.,  R.  Co.,  51  La.  Ann.  755. 

Missouri. —  Maschek  v.  St.  Louis  R.  Co.,  71 
Mo.  376 ;  Winters  v.  Kansas  City  Cable  R.  Co., 
99  Mo.  509,  17  Am.  St.  Rep.  591;  Kennedy  v. 
St  Louis  R.  Co.,  43  Mo.  App.  1. 

New  Jersey.  —  Graham  v.  Consolidated  Trac- 
tion Co.,  64  N.  J.  L.  10 ;  Baier  v.  Camden,  etc., 
R.  Co..  68  N.  J.  L.  43. 

New  York.  —  Dorman  v.  Broadway  R.  Co., 
117  N.  Y.  655.  27  N.  y.  St.  Rep.  841;  Fenton 
V.  Second  Ave.  R.  Co.,  126  N.  V.  625 ;  Manahan 
V.  Steinway,  etc.,  R.  Co.,  135  N.  Y.  760,  35  N. 
Y.  St.  Rep.  813;  Flynn  v.  Metropolitan  St.  R. 
Co.,  10  N.  Y.  App.  Div.  258;  Weitzman  v. 
Nassaa  Electric  R.  Co.,  40  N.  Y.  App.  Div.  615 ; 
Adams  V.  Nassau  Electric  R.  Co.,  41  N.  Y.  App. 
Div.  334;  Hirschman  v.  Dry  Dock,  etc..  R.  Co., 
46  N.  Y.  App.  Div.  6*1 ;  Baker  v.  Eighth  Ave. 
R.  Co.,  62  Hun  (N.  Y.)  39;  Jaquinto  v.  Broad- 
way, etc,  R.  Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  2 
Misc.  (N.  Y.)  174;  Ogier  v.  Albany  R.  Co.,  88 
Hun  (N.  Y.)  486;  Bello  v.  Metropolitan  St.  R. 
Cb,  (N.  Y.  Super.  Ct.  Tr.  T.)  14  Misc  (N.  Y.) 
279;  Grecnberg  v.  Third  Ave.  R.  Co..  3s  N.  Y. 
Jipf.  Div.  619;  Gordon  v.  Second  Ave.  R.  Co., 
(Supm.  Ct.  App.  Div.)  57  N.  Y.  Supp.  298. 

OAto.  —  Foy  V.  Toledo  Consol.  St.  R.  Co.,  3 
Obio  Dec  33. 

Pennsylvania.  —  Chilton  v.  Central  Traction 
Co.,  153  Pa.  St.  425;  Funk  v.  Electric  Traction 
Co,  17s  Efl.  St.  559 ;  Moss  v.  Philadelphia  Trac- 
tion C^.,  180  Fa.  St  389;  Kline  v.  KlectHc 
Traction  Co.,  181  Pa.  St.  276;  Kicrzenkowski 
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V.  Philadelphia  Traction  Co.,  184  Pa.  St.  459; 
Mulcahy  v.  Electric  Traction  Co.,  185  Pa.  St. 
427;  CaUary  v.  Easton  Transit  Co.,  185  Pa.  St. 
176;  Fletcher  v.  Scranton  Tractton  Co.,  185  Pa. 
St  147;  Hunter  v.  Consolidated  Traction  Co., 
193  Pa.  St.  557 ;  Miller  v.  Union  Traction  Co., 
198  Pa.  St.  639. 

Virginia.  —  Trumbo  v.  City  St.  Car  Co.,  89 
Va.  780. 

IVisconsin.  —  Holdridge  v.  MendenhaU.  108 
Wis.  I ;  Tishacek  v.  Milwaukee  Electrie  R.,  etc, 
Co.,  lio  Wis.  417. 

In  Bulger  v.  Albaay  R.  Co..  43  N.  Y.  459,  the 
evidence  tended  to  show  that  the  driver  of  « 
street  car  was  on  the  lookout  and  k^t  a  very 
dose  watch  on  the  track  and  all  obstructions: 
but  a  child  approached  the  car  diagonally  from 
the  rear  and  fell  under  it,  and  the  hind  wheel 
passed  over  her,  killing  her  instantly,  Ihe 
driver  stood  on  the  front  platform  a^d  cxmid 
not  see  the  position  of  the  .child.  It  was  held 
that  a  nonsuit  was  properly  allowed. 

Ohlld  Talllag  on  Trwk. —  Lavio  v.  Second 
Ave.  R.  Co.,  13  N.  Y.  App.  Div.  381 ;  Stabenau 
V.  Atlantic  Ave.  R.  Co.,  155  N.  Y.  511,  reversing 
(Supm.  Ct.  Gen.  T.)  34  N.  Y.  SiVP*  tt49;  Dc 
loia  V.  Metropolitan  St.  R.  Co.,  37  N.  Y.  App. 
Div.  45S. 

Child  Suddenly  ttepptsff  In  Orisstng  Tnek.  — 

Frank  v.  Metropolitan  St.  R.  Co.,  44  N.  Y.  App. 
Div.  343* 

t.  OhlMnn  on  Oitb  Imt  Vst  P—wgw.  — 

North  Chicago  St.  R.  Co.  v.  Thurston,  43  III. 
App.  587  (car  running  off  track)  ;  Taylor  v. 
South  Covington,  etc,  St.  R.  Co.,  (Ky.  1893)  20 
S.  W.  Rep.  275 ;  Lott  V.  New  Orieans  City,  etc., 
R.  Co.,  37  La.  Ann.  337;  PalraisaBo  v.  New 
Orleans  City  R.  Co.,  108  La.  243  (cttehiog  and 
lecturing  trespassing  cbjld)  ;  Siacik  v.  Northern 
Cent.  R.  Co.,  93  Md.  313 ;  Omaha  St  R.  Co.  v. 
Baker,  44  Neb.  511. 

8.  Jefferson  v.  Birmingham  R..  etc,  Co.,  116 
Ala.  294 ;  Hagestrom  v.  West  Chicago  St.  R. 
Co..  78  III.  App.  574;  Nusebaum  v.  Louisville 
R.  Co.,  (Ky.  1900)  57  S,  W.  Rep.  249 ;  Bisbon 
V.  Union  R.  Co.,  14  R.  I.  314,  51  Am.  Rep.  386. 

In  Chicago  West  Div.  R.  Co.  V.  Hair,  57  111. 
App.  587,  Waterman,  J.,  said:  "Unquestionably 
passenger  cars  as- well  as  teams  of  all  kinds  do 
afford  an  enticement  to  children  to  jump  on, 
'hitch  on,'  make  use  of  the  vehicle  in  play,  but 
we  are  aware  of  no  rule  making  it  the  duty  of 
those  in  charge  of  cars  or  carriages  to  be  all 
the  while  so  stationed  that  boys  cannot  janp 
or  hitch  thereon  in  mere  sport." 

4.  Kaumeier  v.  City  Electrie  R.  Co.,  il0  IBeli. 
306,  73  Am.  St.  Rep.  525.    See  also  the  tMe 
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to  prevent  children  from  playing  on  them.*  Persons  in  charge  of  street  cars 
may  be  guilty  of  negligence  rendering  the  company  liable  where  they  permit 
children  to  get  on  and  off  the  cars  while  in  motion,  without  any  effort  to 
restrain  them  from  such  acts.*  So  where  children  are  riding  on  a  street  car, 
the  persons  in  chaige  of  the  car  must  use  reasonable  diligence  to  avoid  injury 
to  them  though  they  are  trespassers,  and  for  injuries  resulting  from  their 
failure  to  do  so  the  company  will  be  liable ; '  and  where  a  child  of  tender 
years  is  in  a  dangerous  p<»ition  upon  a  street  car,  though  without  permission, 
the  failure  of  those  in  chaf|;e  of  the  car  to  remove  the  child  from  such  position 
may  constitute  negligence  rendering  th«  company  liable.^  These  principles 
have  been  rigidly  applied  where  the  person  m  chaige  of  a  car  compelled  a 
child  to  get  off  while  the  car  was  in  motion,*  and  where,  by  motions  indicating 
an  intention  to  administer  corporal  punishment,  he  frightened  the  child  so 
that  it  jumped  or  fell  from  the  car.*  On  the  other  hand,  the  company  is  not 
liable  where  a  child  stealing  a  ride  on  a  street  <^r  is  injured  without  any  fault 
on  the  part  of  those  in  charge  thereof,^  as  where  be  rides  voluntarily,  and 
unnecessarily  jumps  from  the  car  while  in  motion.^ 

(3)  Contr^tttory  Negligent  —  (»)  Of  Ohiu.  —  The  general  rules  as  to  con- 
tributory negligence  of  children,  which  have  been  fully  stated  in  another 
title,*  are  applicable  in  case  of  injuries  by  street  cars.  Thus,  contributory 
negligence  01  children  sui  juris  will  prevent  recovery  for  injuries,^*  but 
chudren  of  tender  years  have  been  held  to  be  as  a  matter  of  law  incapable  of 
contributory  negligence,**  and  the  same  degree  of  care  on  their  part  is  not 


Tdbntablks.  And  iee  generally  the  title  Nmli- 
CENCB,  vol.  ai,  pp.  473-475- 

1,  George  v.  Los  Angelet  R.  Co.,  i*6  Ca].3S7. 
77  An.  St.  Rep.  184;  Gay  v.  Esmx  Electric  St. 
R.  Co.,  159  Maw.  ajS,  3S  Am.  St.  Rep.  41S ; 
Kaumeier  «.  City  Electric  R.  Co.,  it6  Mtch. 
306,  7a  Am.  St.  Rep.  535.  See  also  Taylor  v. 
Sontb  Covington,  etc.,  St.  R.  Co.,  (Ky.  1S9*) 
ao  S.  W.  Rep.  a7S ;  Stadlt  v.  Mortheni  Cent.  R. 
Ca.,  9a  Md.  ai3. 

t.  Pueblo  Electric  St.  R.  Co.  v.  Sheitnaa,  as 
Colo.  114;  Wyan  v.  City,  ete.,  R.  Co.,  91  G>. 
344- 

S.  Blackmore  v.  Toronto  St.  R.  Co.,  38  U.  C. 
0-  B.  172.  See  alM  Muelhausen  v.  St.  L.Ouil 
R.  Co.,  91  Mo.  33  J ;  Buck  v.  People'a  St.  R., 
etc.,  Light,  etc.,  Co.,  108  Mo.  179. 

4.  Pittabnrg,  etc.,  Pbm.  R.  Co.  v.  Caldwell, 
74  Pa.  St  4ai ;  Levin  v.  Second  Ave.  Traction 
Co.,  aoi  Pa.  St.  sS.  rta/^rming  194  Pa.  St.  136 
(child  five  years  old  riding  on  platform  of  ear). 

■.  ConpelUng  Child  te  Alight  While  Oar  In 
Motion.  —  North  Chicago  City  R.  Co.  v.  Gattka, 
laS  III.  613;  JacksoB  v,  St.  Louis  South  West- 
em  R.  Co.,  5a  La.  Ann.  1706;  McCahill  v. 
Detroit  City  R-  Co.,  96  Mich.  156;  Barre  v. 
Reading  Qty  Pass.  R.  Co.,  15s  Pa>  St.  170; 
Heatanville.  etc.,  R.  Co.  v.  Biddle.  (Pa.  1889) 
16  Atl.  Rep.  488;  Washington,  etc.,  Electric  R. 
Co.  V.  Quayle^  95  Va.  741  ;  Hart  v.  West  Side 
R.  Co.,  86  Wis.  483.  See  also  Day  v.  Brooklyn 
Gty  R.  Co.,  IS  Hon  (N.  Y.)  435- 

A  child  ridtag  on  the  platform  of  a  railroad 
car  without  payment  of  fare  is  a  trespasser; 
bvt  this  fact  will  not  exempt  the  company  from 
payanat  of  damagea  if  its  drivor  ejoets  him  In 
a  auniwr  which  endangers  life  and  limb,  as  hf 
connwlUng  Mm  to  }ump  backward  from  the 
ptatform  while  the  car  ia  in  motion.  Biddle  v. 
Healonvillc,  etc..  Pass.  R.  Cn..  tia  Pe.  St.  551. 

I.  Hagerstrom  v.  West  Chicago  St  R.  Cb., 


67  III.  App.  63  (spitting  and  striking  at  ddld) ; 
McCann  v.  Sixth  Aye.  R.  Co.,  117  N.  Y.  505, 
15  Am.  St.  Rep.  539;  Anstetb  v.  Buffalo  R.  Co., 
(Buffalo  Super.  Ct  Gen.  T.)  9  Misc.  (N.  Y.) 
419,  aMfined  145  N.  Y.  aio,  45  Am.  St  Rep. 
007;  Hogan  V.  Central  Park,  etc.,  R.  Co.,  58 
N.  y.  Super.  Ct  3aa:  Mt  Adams,  etc.,  R.  Co. 
V.  Dohcrty,  6  CMo  Ctr.  Dec.  810,  8  Ohio  Ctr. 
Ct  349. 

7.  Chwre  v.  New  York,  etc,  R.  Co.,  48  Hun 
(N.  Y.)  620,  1  N.  Y.  Supp.  a64  (chUd  faHing 
from  car)  ;  Finley  v.  Hudson  Electric  R.  Co.,  64 
Hun  (N.  Y.)  373;  Marks  v.  Rochester  R.  Co., 
41  N.  Y.  App.  Div.  66 ;  Pope  v.  United  Traction 
Co.,  30  Pittsb.  Leg.  J.  N.  S.  (Pa.)  62. 

$.  Hogan  p.  Central  Park,  etc.,  R.  Co.,  124 
N.  Y.  647,  ftvfrsing  58  N.  Y.  Super.  Ct  3a»j 
HestonTille,  etc..  Pan.  R.  Co.  v.  Kell^,  loa  Pa. 
St  115:  Wrasse  v.  Gtieens  Traction  Co.,  ud 
Pa.  St  417;  Bishop  V.  Union  R.  Co.,  14  R.  !. 
314,  $1  Am.  Rep.  386. 

9.  GoqtTlbntoiT  Vsf  UgMOS.  —  See  the  title 
CoHTRiniToay  Kegligshcb,  vol.  7,  p.  405  et  seq. 

to.  George  f.  Los  Angeles  R.  Co..  126  Cal. 
3S7,  77  Am.  St.  Rep.  1S4;  Consolidated  City, 
etc.,  R.  Co.  V.  Wyatt,  59  Kan.  773,  sa  Pac.  Rep. 
98  (child  eleven  years  old) ;  Taylor  r.  South 
Cbrlngton.  etc.,  St.  R.  Co.,  (Ky.  1892)  ao  S.  W. 
Rep.  a75 ;  Hnllen  v.  Springfield  St  R.  Co.,  164 
Mass.  450 ;  North  Hudson  County  R.  Co.  v. 
Flanagan,  57  N.  J.  L.  696  (boy  nine  years  old) ; 
Fitzhenry  v.  Consolidated  Traction  Co.,  64  N. 
J.  L.  674;  MuIIcT  V.  Brooklyn  Heights  R.  Co., 
[8  N.  Y.  App.  Div.  177:  Griffith  v.  Metro- 
politan St  R.  Co..  (Supro.  Ct.  Spec.  T.)  3^  Misc. 
<N.  y.)  aSg  (ehild  dght  years  oldj.  Compart 
Pearson  v.  Union  R.  Co.,  14  Mo.  App.  579. 

II.  Chicago  West  Div.  R.  Co.  v.  Ryan,  131 
in.  474  (ehild  sevepteen  months  old) ;  Blwood 
Electric  St.  R.  Co.  v.  Ross,  26  Tnd.  App.  asS 
''rhild  four  yean  of  age). 

87  VolniDc  XXVIL 


Digitized  by 


Google 


Lubili^  for  InJnilM 


S  TREE  r  RAIL  WA  YS. 


required  as  is  required  of  adults,  but  only  such  care  is  to  be  demanded  of 
them  as  may  usually  be  expected  of  children  of  similar  age  and  discretion.' 

Fartionlai  Applications  of  Bootrim.  —  A  child  6f  immature  years  is  not  necessarily 
negligent  in  crossing  the  tracks  of  a  street  railway  without  looking  for 
apjjroaching  cars,^  or  in  passing  in  front  of  a  moving  car  of  which  it  is  aware^* 
or  in  walking  on  a  street-railway  track,''  or  in  standing  on  or  near  tracks,"  or 
in  playing  in  thj  street.* 

^bj  Of  Faxsnti.  —  As  heretofore  shown  in  another  title  in  this  work,  the 
decisions  are  conflicting  on  the  question  whether,  in  case  of  injuries  to  chil- 


1.  Colorado.  —  Pueblo  Electric  St.  R.  Co.  v. 
Sherman,  25  Colo.  114. 

Illinois.  —  Quincy  Horse  R.,  etc.,  Co.  V. 
Gnuse,  38  111.  App.  212;  Chicago  City  R.  Co.  v. 
Tuohy,  196  111.  410,  a&rming  95  111.  App.  314; 
West  Chicago  St.  R.  Co.  v.  Stoltenberg,  6»  111. 
App.  4S0  (dhild  nine  yeara  old)  ;  East  St.  Louis 
Electric  St.  R.  Co.  v.  Burns,  77  III.  App.  529 
(child  between  eight  and  nine  years  old). 

Indiana.  —  Citizens'  St.  R.  Co.  v.  Hamer,  29 
Ind.  App.  426  (child  seven  years  old). 

Kentucky.  —  Louisville  R.  Co.  v.  Phillips, 
(Ky.  1900)  58  S.  W.  Rep.  995- 
■  New  York.  —  McCann  v.  Sixth  Ave.  R.  Co., 
117  N.  Y.  50s,  15  Am.  St.  Rep.  539;  Shea  v. 
Sixth  Ave.  R.  Co..  6a  N.  Y.  180,  20  Am.  Rep. 
480;  Block  f.  Harlem  Bridge,  etc.,  R.  Co., 
(Supm.  Ct.  Gen.  T.)  9  N.  Y.  Supp.  164  (child 
seven  years  old) ;  Goldstein  v.  Dry  Dock,  etc, 
R.  Co.,  (N,  Y.  aty  Ct.  Gen.  T.)  35  Misc.  (N. 

Y.)  200. 

Oregon.  —  Wallace  v.  Suburban  R.  Co.,  26 
Oregon  174. 

Washington.  —  Roberts  v.  SpcJcane  St  R.  Co., 
23  Wash.  335  (child  ten  yeara  old  riding  on 

bicycle). 

IVisconsin.  —  Wills  V.  Ashland  Light,  ete^  R. 
Co.,  108  Wis.  255. 

2.  Child  CrOBsiag  Track  Without  Looking  for 
Cars  —  Connecticut.  -~  Murphy  v.  Derby  St.  R. 
Co.,  73  Conn.  349  (child  six  years  old). 

District  of  Columbia.  —  Reiners  v.  Washing- 
ton, etc..  R.  Co.,  9  App.  Cas.  (D.  C.)  19  (child 
three  and  a  half  years  old). 

Illinois.  —  Chicago  City  R.  Co.  v.  Wilcox, 
138  111.  370  (child  six  years  old)  ;  Quincy  Horse 
R.,  etc.,  Co.  V.  Gnuse,  38  111.  App.  212,  reversed 
on  another  point  137  111.  264  (diild  nearly  seven 
years  old). 

Indiana.  —  Citizens'  St.  R.  Co.  v.  Hamer,  29 
Ind.  App.  426  (child  seven  years  old). 

Kansas.  —  Consolidated  City,  etc.,  R.  Co.  v. 
Carlson,  58  Kan.  62  (child  ten  years  old)  ;  Con-* 
solidated  City,  etc.,  R.  Co.  v.  Wyatt,  59  Kan. 
772,  52  Pac.  Rep.  98  (giri  eleven  years  old). 

Kentucky.  —  Louisville  R.  Co.  v.  Phillips, 
(Ky.  1900)  58  S.  W.  Rep.  995  (child  twelve 
years  old). 

Massachusetts.  —  Howland  ir.  Union  St.  R. 
Co.,  150  Mass:  86  (child  twelve  and  a  half 

years  old)  ;  Rosenberg  v.  West  End  St.  R.  Co., 
168  Mass.  561  (child  nine  years  old).  Compare 
Morev  v.  Gloucester  St.  R.  Co..  171  Mass.  164 
(child  eight  years  old). 

Missouri.  —  Ruschenberg  v.  Southern  Electric 
R.  Co.,  161  Mo.  70- 

New  Jersey.  —  Consolidated  Traction  Cc.  v. 
Scott,  58  N.  J.  L.  €82,  ss  Am.  St.  Rep.  610 
(child  between  seven  and  ei«;ht  years  old). 
Compare  Sheets  v.  Connolly  St.  R.  Co.,  54  N. 


J.  L.  518  (child  ten  years  old);  Brady  v.  Con- 
solidated Traction  C^.,  64  N.  J.  L.  373  (child 
nine  and  a  half  years  old). 

New  York.  —  Finder  v.  Brooklyn  Heights  R. 
Co.,  65  N,  Y.  App.  Div.  531  (boy  fourteen 
years  old).  Compare  Thompson  v.  Buffalo  R. 
Co..  145  N.  Y.  196  (child  fourteen  years  old) ; 
Weiss  V.  Metropolitan  St.  R.  Co.,  33  N.  Y.  App. 
Div.  221  (child  between  eight  and  nine  years 
old)  ;  Biederman  v.  Dry  Dock,  etc.,  R.  Co.,  54 
N.  Y.  App.  Div.  391  (child  thirteen  years  old). 

iVaskington.  —  Mitchell  v.  Tacoma  R.,  etc., 
Co.,  13  Wash.  560. 

Compare  Kaiser  v.  New  Orleans,  etc.,  R.  Co., 
107  La.  539  (boy  thirteen  years  old) ;  Hendei^ 
son  v.  Detroit  Citizens  St.  R.  Co.,  116  Mich.  368; 
Ryan  v.  La  Crosse  City  R.  Co.,  io8  Wis.  122 
(child  between  eight  and  nine  years  old)  ;  Wills 
V.  Ashland  Light,  etc.,  R.  Co.,  108  Wis.  255. 

8.  Fanlng  in  Front  of  Xoving  Car. —  Levy  v. 
Dry-Dock,  etc.,  R.  Co..  58  Hun  (N.  Y.)  610,  12 
N.  Y.  Supp-  485  (child  four  years  old) ;  Elli^ 
V.  Metropolitan  St  R.  Co.,  15  N.  Y.  App.  Div. 
556  (child  nine  years  old)  ;  Howell  v.  Rochester 
R.  Co.,  24  N.  Y.  App.  Div.  502  (child  five  years 
old)  ;  Hicks  Nassau  Electric  R.  Co.,  47  N.  Y. 
App.  Div.  479  (child  nine  years  old) ;  Huerzeler 
V.  Central,  etc.,  R.  Co.,  (C  PI.)  i  Misc.  (N.  Y.) 
136;  Keenan  v.  Brooklyn  City  R.  Co.,  (Brooklyn 
City  Ct.  Gen.  T.)  8  Misc.  (N.  Y.)  601  (child 
under  six  years  old)  ;  Costello  v.  Third  Ave.  R. 
Co.,  161  N.  Y.  317,  reversing  a6  N.  Y.  App.  Div. 
48  (child  ei^t  years  old)  ;  Finkelstein  v.  Brook- 
lyn Heights  R.  Co.,  51  N.  Y.  App.  Div.  287 
(child  between  seven  and  eight  years  old) ; 
Young  V,  Atlantic  Ave.  R.  Co.,  (Brooklyn  City 
Ct.  Gen.  T.)  10  Misc.  (N.  Y.)  541  (child  seven 
and  a  half  years  old).  Compare  Mullen  v. 
Springfield  St.  R.  Co.,  164  Mass.  450  (child  be- 
tween nine  and  ten  years  old)  ;  Brady  v.  Con- 
solidated Traction  Co.,  63  N.  J.  L.  25  (child 
nine  and  a  half  years  old)  ;  Ledman  v.  Dry 
Dock,  etc.,  R.  Co.,  28  N.  Y.  App.  Div.  197 
(child  eleven  yeara  old) ;  Weiss  f.  Metropolitan 
St.  R.  Co..  33  N.  Y.  App.  Div.  221  (child  be- 
tween eight  and  nine  years  old). 

4,  Walkinif  on  Track,  —  Markey  v.  Consoli- 
dated Traction  Co..  65  N.  J.  L.  82  (child  four 
years  old) ;  Markey  v.  Consolidated  Traction 
Co.,  65  N.  J.  L.  82,  amrmed  65  N.  J.  L.  683 
(walking  backwards  on  track  towards  car). 

5.  Standing  on  Traoks.~  Griffiths  v.  Metro- 
politan St.  R.  Co.,  63  N.  Y.  App.  Div.  86  (boy 
between  seven  and  eight  years  old)  ;  laquinta 
V.  Citizens'  Traction  Co.,  166  Pa.  St,  63  (boy 
twelve  years  oldT;  Riley  v.  Salt  Lake  Rapid 
Transit  Co.,  10  Utah  428  (boy  seven  years  old). 

6  F'ldd  V.  Meriden  Electric  R.  Co.,  69  Conn. 
372 ;  Mitchell  v.  Tacoma  R.,  etc.,  O).,  9  Wash. 
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dren  of  tender  years,  the  n^Iigence  of  the  parents  or  custodians  of  the  child 
in  permitting  the  exposure  to  the  danger  is  to  be  imputed  to  the  child, ^  and 
of  course  the  general  rules  recognized  in  the  several  jurisdictions  apply  fully 
to  injuries  received  by  a  child  from  the  negligent  operation  of  a  street  rail- 
way.' Parents  are  themselves  chargeable  with  the  exercise  of  ordinary  care  in 
the  protection  of  their  minor  children,  and  the  want  of  such  care  will  prevent 
a  recovery  by  the  parent  for  injury  to  or  the  death  of  his  child.*  The  ques- 
tion whether  the  parents  or  custodians  were  negligent  in  failing  to  keep  a 
more  careful  watch  over  the  child  is  generally  for  the  jur)'.* 

e.  Injuries  to  Bicyclists.  —  In  recent  years  a  number  of  cases  have 
arisen  involving  the  liability  of  street-railway  companies  for  injuries  resulting 
from  collisions  with  bicyclists.  The  general  subject  of  the  right  of  bicyclists 
to  use  streets  and  highways  has  been  discussed  elsewhere  in  this  work.*  A 
street-railway  company  is  required  to  exercise  due  care  to  avoid  injury  to 
persons  riding  bicycles  on  the  street,*  but  of  course  the  company  is  not 
responsible  for  injuries  resulting  from  a  collision  caused  by  the  inability  of 
the  rider  to  manage  his  bicycle.'  It  is  not  negligence  for  a  bicyclist  to  ride 
upon  a  street  on  which  street  cars  are  operated,*  nor  is  it  necessarily  negligence 
for  him  to  ride  along  the  tracks  of  a  street  railway;*  but  a  peison  riding  a 
bicycle  in  a  public  street  occupied  by  a  street  railway  is  bound  to  exercise 
ordinary  care  for  his  own  safety,^*  and  when  riding  on  the  tracks  should  give 
reasonable  attention  to  the  approach  of  cars  from  the  rear  so  as  to  enable  him 


1.  See  the  title  Contributory  NEGU<BVCt, 
voL  7,  p.  44S  et  seq. 

S.  Hogan  v.  Cidxens  R.  Co.,  150  Mo.  36; 
Ju^watz  V.  Dry  Dock,  etc.,  R.  Co.,  (Supm. 
Ct.  Tr.  T.)  as  Misc.  (N.  Y.)  64;  Kitchell  v. 
Brooklyn  Heigbto  R.  Co.,  6  N.  Y.  App.  Div. 
99 ;  Schwartz  v.  United  Traction  Co.,  30  Pitub. 
Leg.  J.  N.  S.  (Pa.)  153. 

8.  V^lij^ee  M  AflboUnff  Parent's  Bight  of 
Aotton.  —  Cauley  v.  East  ^t.  Louis  Hectric 
St.  R.  Co.,  58  III.  App.  151  ;  Senn  v.  Southern 
R.  Co.,  134  Mo.  621 ;  Albert  v.  Albany  R.  Co., 
5  N.  Y.  App.  Div.  544 ;  Lawrence  v.  Scranton 
Traction  Co.,  3  Lack.  Leg.  N.  (Pa.)  loi  ;  Dan 
I'  Citizens'  St.  R.  Co.,  99  Tenn.  88, 

4.  Qoaitlon  tor  Juif — California.  —  Fox  v. 
Oakland  Consol.  St.  R.  Co.,  118  CtX.  55.  6' 
Am.  St.  Rep.  216. 

Illinois.  —  Cauley  v.  East  St.  Lottis  Electric 
St.  R.  Co..  58  III-  App.  151. 

Indiana. —  Elwood  EleOrlc  Sl  R.  Co.  v. 
Ross,  26  Ind.  App.  358. 

Missouri.  —  Senn  v.  Southern  R.  Co.,  124 
Mo.  621 ;  Levin  v.  Metropolitan  St  R.  Co., 
140  Mo.  634. 

New  York.  —  Juskowitz  v.  Dry  Dock,  etc., 
R.  Co.,  (Supm.  CL  Tr.  T.)  25  Misc.  (N.  Y.) 
64;  Kitcbell  V.  Brooklyn  Heights  R.  Co.,  6  N. 
V.  App.  Div.  99;  Coghlan  v.  Third  Ave.  R. 
Co.,  7  N.  Y.  App.  Div.  IZ4;  Lhowe  v.  Third 
Ave.  R.  Co.,  (C.  PI.  Gen.  T.)  14  Misc.  (N.  Y.) 
612;  Ehrman  v.  Brooklyn  City  R.  Co.,  60  Hun 
iN.  Y.)  580,  14  N.  Y.  Supp.  336.  amrmed  131 
X.  Y.  576. 

Oregon.  —  Hedin  c  Suburban  R.  Co.,  26 
Oregon  155. 

Pennsylvania.  —  Henne  v.  People's  St.  R. 
Co.,  I  Pa.  Super.  Ct.  311;  Harkins  v.  Pitts- 
bmg,  etc.  Traction  Co.  Corp.,  173  Pa.  St.  146; 
Even  V.  Philadelphia  Traction  Co..  176  Pa.  St. 
376.  S3  Am.  St.  Rep.  674. 

Texas.  —  San  Antonio  St  R.  Co.  v.  Cail- 


loutte,  79  Tex.  341  ;  Houston  City  St,  R.  Co. 
V.  Dillon.  3  Tex.  Civ.  App.  302. 

Wisconsin.  —  Dahl  v.  Milwaukee  City  R.  Co., 
6a  Wis.  6S3. 

8.  See  the  title  Bicycles,  vol.  4,  p.  13. 

6.  Xnjnriss  to  BloyaUiti.  —  Louisville  R.  Co. 
V.  Blaydes,  (Ky.  1899)  Si  S.  W.  Rep.  820,  5a 
S.  W.  Rep.  900 ;  Cardonner  v.  Metropolitan 
St.  R.  Co.,  26  N,  Y.  App.  Div.  8;  (3ottld  v. 
Union  Traction  Co.,  190  Fa.  St.  198;  Roberts 
I.  Spolcane  St.  R.  Co.,  23  Wash.  325. 

Whm  %  UfljoUst  Is  Biding  Along  tlM  Trmdki 
In  Tnmt  of  a  Xering  Car,  the  person  in  charge 
of  the  car  should  give  timely  warning  by 
sounding  the  gong  to  enable  the  rider  to  appre- 
hend the  approach  of  the  car  and.  leave  the 
tracks.  Rooks  v.  Houston,  etc..  R.  Co..  10  N. 
Y.  App.  Div.  98. 

But  such  person  is  justified  in  presuming 
that  the  rider  will,  on  the  sounding  of  the  gong, 
leave  his  position  of  danger.  Nein  v.  La  Crosse 
City  R.  Co.,  (C.  C.  A.)  93  Fed.  Rep.  85; 
Everett  v.  Loa  Angeles  Con«)l.  Electric  R. 
Co..  115  CaL  105;  Gagne  c  Miancapolts  St. 
R.  Co.,  77  Minn.  171. 

And  Where  aBloyollit  Is  Biding  Parallel  to  the 
Traek,  the  person  in  dharge  of  the  car  is  justi- 
fied in  presuming  that  be  will  not  suddenly 
attempt  to  cross  the  track  in  front  of  the  car 
or  swerve  too  near  to  the  track.  South  Chi- 
cago  City  R.  Co.  v.  Kinnare,  96  III.  App.  310. 

T.  laabillty  of  Bider  to  Xaaaga  Bleyela.— 
South  Chicago  City  R.  Co.  v.  Kinnare,  96 
III.  App.  210. 

8.  Louisville  R.  Co.  v.  Blaydes,  (Ky.  1899} 
SI  S.  W.  Rep.  820,  52  S.  W.  Rep.  960. 

9.  Rooks  V.  Houston,  etc.,  R.  Co.,  10  N.  Y. 
App.  Div.  98.  Compare  Gagne  v.  Minneapolis 
St.  R.  Co.,  77  Minn.  171. 

10.  BlAjralilt  Unit  Vm  Dne  Care.  —  South  Chi- 
cago City  R.  Co.  V.  Kinnare.  96  lU.  ^ip. 
aio. 
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to  leavo  the  track  in  time,^  though  he  is  not,  it  scemt,  required  to  look 
behind  him.*  It  is  negligence  to  ftttempt  to  cross  street-railway  tracks  in 
front  of  a  rapidly  approaching;  car  which  cannot  be  stopped  in  time  to  avoid 
a  collision,'  or  to  attempt  to  cross  without  first  looking  for  approaching  cars.* 

/.  Injuries  to  Dogb.  —  The  decisions  on  the  question  whether  an  action 
may  be  maintained  for  the  negligent  killing  of  a  dog  arc  conflicting,  but  in 
the  United  States  the  weight  of  authority  is  that  such  an  action  lies,'  and  in 
a  number  of  cases  recovery  has  been  allowed  against  street-railway  companies 
for  dogs  killed  through  the  negligent  operation  of  the  cars.  Thus,  where  a 
dog  is  seen  on  the  track  in  front  of  a  (treet  car,  the  pei'son  in  chaise  of  the 
car  is  not  authorized  to  run  it  without  regard  to  the  safety  of  the  dog,  and 
trust  solely  to  the  alertness  of  the  dog  to  avoid  injury.* 

g.  Collision  Between  Street-railway  Cars.  —  Where  the  tracks  of 
two  street  railways  intersect,  the  law  presumes^  in  the  absence  of  proof  that 
either  railway  company  has  by  usage  or  otherwise  any  right  of  precedence  at 
the  crossing,  that  they  stand  on  a  footing  of  equality,  each  lawfully  using  a 
public  street  and  each  owing  to  the  other  the  duty  of  exercising  reasonable 
care  while  so  doing,'  and  that  the  one  which  arrives  at  the  crossing  6rst  Is 
entitled  to  pass  over  before  the  other  can  enter  upon  it.*  Hence,  where  a 
person  on  the  car  of  one  company  is  injured  through  a  collision  at  a  crossing, 
caused  by  the  negligence  of  those  in  charge  of  a  car  of  another  company. 


1.  Nein  v.  La  Croase  City  R.  Co.,  (C.  C.  A.) 
92  Fed,  Rep.  85 ;  Everett  v.  Los  Angeles 
CoD»ol.  Electric  R.  Co.,  115  Cal.  105;  Gagne  v. 
Minoeapolia  St.  R.  Co.,  77  Minn.  171;  Beacon 
«.  Tnurdon  Co.,  30  Pittab.  Leg.  J.  N.  S.  (Pa.) 
431. 

8.  Vo  Sn^tO  lOfl^l  B«Uiid. —  Rooks  v.  Hous- 
ton, etc.,  R.  Co.,  10  N.  Y.  App.  Dlv.  98. 

S.  Oroidag  in  Front  of  Can.  —  Chicago  North 
Shore  St.  R.  Co.  v.  McCarthy,  «  III.  App. 
667  (car  seventy-five  feet  distant,  traveling 
twenty  miles  an  hour)  ;  Lurle  v.  Metropolitan 
St  R.  Co.,  (Supm.  Ct  App.  T.)  iB  Misc. 
(N.  Y.)  81 ;  Qevelaad,  etc.,  R.  Co.  v.  Nixon, 
la  Ohio  Cir.  Dec  79,  3i  Ohio  Cir.  Ct,  73S; 
McCracken  v.  Consolidated  Traction  Co.,  301 
Pa.  St.  378. 

4.  Bennett  v.  Detroit  Citizens  St.  R.  Co., 
123  Mich.  692;  Gagne  v.  Minneapolis  St.  R. 
Co.,  77  Minn.  171 ;  McCracken  c  Consoli- 
dated Traction  Co.,  201  Pa.  St.  378.  See  also 
Sewell  V.  New  York,  etc,  R.  Co.,  171  Mass. 
302. 

Thua  it  Is  negligent  for  a  bieyfllst  followlsg 
on  the  track  ip  the  rear  of  a  car  to  cross  to 
the  puallel  track  to  pass  the  ear,  and  he  can- 
not recover  where  he  is  immediately  struck  by 
a  car  approaching  on  such  track.  Medca'f  v, 
St  Paul  City  R.  Co.,  83  Minn.  t8 ;  Cardonner  v. 
Metropolitan  St  R.  Co.,  38  N.  Y.  App.  Dir. 
597. 

0.  of  Aotioa  far  VOia^  Sm.— Parker 

V.  Mise,  27  Ala.  480;  White  v.  Brantley,  37 
Ala.  430;  Brent  1;.  Kimball,  60  III.  211,  14 
Am.  Rep.  35;  Lowell  f.  Qathright,  97  Ind. 
313;  Barret  v.  Utley,  12  Bush  (Ky.)  399; 
GiSbons  V.  Van  Alstyne,  (Supm.  Ct  Gen.  T.) 
9  N.  Y.  Supp.  156;  Dodson  v.  Mock,  4  Dev.  & 
B.  (30  N.  Car.)  i4«,  32  Am.  Dec.  (S77:  Find- 
lay  V.  Bear,  8  S.  &.  R.  (Pa.)  s?i ;  Wheatley 
v.  Harris,  4  Sneed.  (Tenn.)  468,  ya  Am.  Dec. 
as8;  Heiligmann  v.  Rose,  81  Tex.  332,  s6  Am. 
8t.  Rep.  804.  See  generally  the  title  Ahihals, 
ToL   2,   pp.   347*   348.   Compart   Wilson  v. 


90 


Wilmington,  etc,  R.  Co.,  10  Ridi.  L.  (S.  Car.) 

5*. 

In  Oeorgia  it  has  been  held  that  a  dog  is 
not  property,  except  in  a  qualified  sense,  eidier 
at  conuDOD  law  or  under  the  statutes  of  that 
state.  The  owner  may  maintain  an  action  of 
trespass  vi  et  armis  for  the  wanton  and 
malicious  killing  of  his  dog,  but  he  cannot 
maintain  case  for  its  unintentional,  though 
negligeat,  destruction.  Jemiaon  V.  Southwest- 
ern R.  Co.,  75  Ga.  444. 

In  Illinois  an  action  was  held  to  He  for  the 
killing  of  a  dog  in  good  faith  mistaken  for 
a  wolf.  Ranson  v.  Kitner,  31  III.  App.  341. 
'  In  ytrmont  a  recovery  was  allowed  for  the 
killing  of  a  dog  in  shooting  at  a  fox  iriilch  the 
dog  had  chased  to  cover.  Wrigbt  v.  Clark, 
30  Vt,  130,  38  Am.  Rep,  496. 

e.  West  Chicago  St  R.  Co.  v.  Klecka,  94 
111.  App.  346 ;  Meisch  v.  Rochester  Eleetric  R. 
Co.,  72  Hun  (N.  Y.)  604 ;  ,  Citirens*  Rapid 
Transit  Co.  v.  Dew,  100  Tenn.  317,  66  Am. 
St  Rep.  754. 

But  where  a  dog  was  nm  over  1^  an  elec- 
tric ear,  and  no  one  saw  him  until  he  was 
under  the  car,  the  mere  fact  that  the  car  was 
running  faster  than  usual  does  not  show  that 
the  running  down  of  the  dog  was  a  negligent 
act.  Dettmers  v.  Brooklyn  Heights  R.  Co., 
32  N.  Y,  App.  Div.  488. 
.  7.  Bights  and  Duties  at  Intsneotim  •!  Vnsks. 
—  Metropolitan  St.  R.  Co.  v.  Kennedy,  (C. 
C.  A.)  83  Ped.  Rep.  isB.  -  ■ 

S.  Metropolitan  R.  Co.  v.  Hammett,  13  App. 
Cas.  (D.  C.)  370;  Chicago  City  R.  Co.  v. 
McLaughlin,  40  111.  App.  496. 

Where  a  car  on  one  track  reaches  a  cross- 
ing from  one  to  two  hundred  feet  in  advance 
of  a  car  on  the  otiier  track,  the  two  ears  can- 
not be  considered  as  apfroaehiag  the  crossiiig 
at  the  same  .time,  within  the  meaning  of  a 
statute  giving  to  the  older  company  prece^ttee 
in  crossing.  Becker  v.  Detroit  CitiMna'  Sc,  R. 
Ce^  lai  Mich.-  sSb<  -  - 
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the  latter  is  liable,*  and  one  railway  company  may  recover  from  another  for 
injuries  to  its  car  caused  by  the  negligence  of  the  other.*  It  has  been  held 
that  where  at  the  crossing  of  tracks  of  two  street  railways  the  rights  of  each 
are  equal,  the  fact  that  the  rear  end  of  a  car  on  one  track  is  struck  by  the 
front  end  of  a  car  on  the  other  track  ie  sufficient  to  show  negligence  in  the 
operation  of  the  latter  car.  The  rule  of  res  ipsa  loquitur  applies  in  such  case,' 
Wkm  Om  Oar  Zi  FoUovIbs  A«oth<r  en  tlw  Bvm  Tt%^  those  in  charge  of  the  rear 
car  should  maintain  such  a  distance  and  speed  afi  to  enable  the  car  to  be 
stopped  in  time  to  avoid  a  collision  when  the  front  car  is  stopped  to  discharge 
or  take  on  passengers;  and  where  the  two  cars  belong  to  different  companies, 
and  the  rear  car  is  negligently  operated,  resulting  in  a  collision,  the  company 
guilty  of  such  negligence  is  liable  for  injuries  caused  thereby  to  person*  on 
the  front  car.* 

h.  Collision  Between  Street  Cars  and  Railroap  Trains.  —  Where 
a  street-car  line  crosses  an  ordinary  railroad,  the  relative  duties  of  the  street- 
railway  company  and  the  railroad  company  to  avoid  collisl<Mis  at  the  crossing 
are  the  same  as  in  the  case  of  ordinary  travelers  over  the  crossing.' 

i.  Frightening  Horses.  —The  right  of  a  company  to  construct  and  oper- 
ate a  railway  along  the  streets  carries  with  it  the  right  to  do  whatever  is  neces- 
sary for  the  successful  operation  of  such  railway;  so  that  the  company  is  not, 
as  a  general  rule,  liable  for  injuries  caused  by  horses  which  become  frightened 
by  its  cjrs  or  by  the  usual  and  necessary  noise  incident  to  their  operatioBi* 


1.  Panooi  Iqond  by  CoIIliloiL  —  Metropoli- 
tan St  R.  Co.  p.  KcDDcdy,  (C.  C  A.)  83  Fed. 
Rep.  15S;  Howland  v.  Oakland  Consol.  St.  R. 
Co.,  no  Gal.  513  (passenger  00  car);  Metro- 
politan R.  Co.  K.  Hammett,  13  App.  Cas.  (D. 
C.)  370  (driver  of  car)  ;  Chicago  City  B.  Co. 
V.  McLaughlin,  40  111.  App.  496  (driver  of 
ear);  Becker  p.  Detroit  Citizens'  St.  R.  Co.. 
131  Mich.  580  (motorman) ;  Taylor  v.  Grand 
Ave:.  R.  Co.,  ii7  Mp.  363  (passeager  on  car) ; 
Loudoun  V.  Eighth  Ave.  R.  Co.,  16a  N.  Y.  380 
(paaseager  qs  car);  Wetzel  v.  PluJad^hia 
Traction  Co„  184  F«.  St  407;  Connor  v.  Elec- 
tric Traction  Co.,  173  Pa.  St  603  (driyer  on 
car). 

%.  Care  IqjBred  Celliafon.  —  Chicago  Gen. 
R.  Co.  V.  Chicago  City  R.  Co.,  87  lU.  App.  17, 
^fmned  186  IlL  ai9. 

8.  Chicago  Cibr  R.  Co.  v.  McLatm^i*,  40 
HI.  App.  496.  See  also  Londoun  v,  ^btb 
A«.  B.  Co.,  i6a  N.  Y.  380.  16  N.  Y-  App. 
Div.  153. 

4.  JtaMMod  CoUWoni.  —  Wynne  v.  Atlantic 
Ave.  R.  Co.,  (Brooklyn  Oty  Ct.  Gen.  T-)  14 
Uisc  (N.  Y.)  394.  aSirmed  116  N.  Y.  799. 

5.  New  York,  etc.,  R.  Co.  v.  New  Jcney  EJee- 
Uk  R.  Co.,  60  N.  J.  L,  %a. 

What  thoae  dattcs  are  baa  been  heretofore 
folly  diacuased.  See  the  title  Ouossihgs,  to]. 
8,  p-  33S.  particularly  pp.  34a,  3SS>  3S8>  netea. 
Sw  also  the  following  caaes  pertaining  espe- 
cially to  street  railways:  Baltimore,  etc.,  B. 
Co.  p.  Friel,  (C  C.  A.)  77  Fed-  Sep.  is6;  Waab- 
iogton,  etc.,  R.  Co.  v.  Hickey,  5  App.  Cas.  (J>. 
C.)  43$:  Savannah,  etc.,  R.  Co.  v.  Beasley,  94 
Ga.  14^;  Blmtd  v,  Chicago,  etc.,  R.  Co.,  33 
Minn,  fia;  Coddington  v.  Brooklyn  Cresslown 
R.  Cbw.  loa  N.  Y.  6«;  Oocinnati  St.  R.  0>.  v. 
Hurrar.  i3  Ohio  St  570;  Downey  v.  Phtkdel- 
HoA  Traction  Co.,  161  Pa.  St.  588;  Gulf,  etc., 
E.  Co,  V.  Pendry,  87  T«.  553,  47  Am.  St  R^. 

i.  Mgfatmlaf  BtariH  —  VmUed  Stattt.  »- 


McDonald  v.  Toledo  Conaol.  St.  R.  Co^.  (C  C 
A.)  74  Fed.  Rep.  104. 

Illinois.  —  Kankakee  Electric  R.  Co.  v.  Lad*, 
56  III.  App.  454 ;  Galesbui^  Electric  Motor, 
etc.,  Co.  V.  Manville,  61  111.  App.  490;  East  St. 
Louts,  etc.,  Electric  St.  R.  Co.  v.  Wachtel,  63 
III.  App.  181 ;  Wachtel  v.  East  St.  Looia,  etc.. 
Electric  R.  Co.,  77  HI-  App.  465. 

Indiana.  —  Marion  Oij  R.  Co.  v.  Btdwis,  23 
Ind.  App.  343;  Terre  Qaute  Electric  R.  Co.  v. 
Yant,  ai  Ind.  App.  486. 

Massachusetts.  —  Howard  v.  Union  Freight 
R-  Co.,  156  Mass.  159;  Henderson  v,  Green- 
field, etc.,  St  R.  Co.,  17a  Mass.  542. 

Michigan.  —  Cornell  v.  Detroit  Electric  R. 
Co.,  82  Mich.  495. 

Missouri.  —  Molyneux  v.  Southwest  Missouri 
Electric  R.  Co.,  8t  Mo.  App.  25. 

Jithraska.  —  Omaha  St.  R.  Co.  v.  Dimll,  40 
Neb.  sff. 

North  Carolina.  —  Doster  V.  Charlotte  St  R. 

Co,,  117  N.  Car.  651. 

Ohio.  —  Chapman  v.  Zanesville  St  R.  Co., 
II  Ohio  Dec.  (Reprint)  449,  27  Cine.  L.  BuL  70. 

Oregon.  —  Coughtry  v.  WilUmette  St  R.  Co., 
?i  Oregon 

Ptnnsytoanta.  —  McKinney  v.  United  Trac- 
tion 0>.,  19  Pa.  Super.  Ct  362;  Davison  v. 
Wilkes-Barre,  etc..  Traction  Co.,  10  Pa.  Super. 
Ct.  442;  Pittsburg  Southern  R.  Co.  v.  Tajdor, 
104  Pa.  St.  306.  49  Am,  Rep.  s8o;  Piollet  v. 
Simmers,  106  Pa.  St.  95,  Am.  Rep.  49<f ; 
Philadelphia  Traction  Co.  p.  Bernheimer,  125 
Pa,  St.  615;  Hazel  V.  People's  Pass.  R.  Co., 
133  Pa.  St.  96;  Steiner  v.  Philadelphia- Trac- 
tion Co.,  134  Pa.  St.  199;  Yingst  p.  L^mm, 
etc.,  St  R.  Co.,  167  Pa.  St.  438, 

Texas.  —  Hargis  p.  St.  Louis,  etc.,  R.  Co.,  75 
Tex.  33 ;  North  Side  St.  R.  Co.  v.  Tippena,  4 
Tex.  App.  Civ.  Cas.,  I  160;  Klatt  v.  Houston 
Electric  St.  R.  Co.,  (Tex.  Civ.  App.  1900)  57 
S.  W,  Rep.  1112.  Compare  San  Antonio  Edt- 
lon  Co.  V.  Beyer,  24  Tex.  Civ.  App.  145. 
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such  as  the  sounding  of  the  gong '  or  the  escape  of  steam  from  a 
dummy  steam  engine  standing  still.*  If,  however,  horses  on  the  stieet 
have  shown  indications  of  fright,  and  an  accident  is  imminent,  and  this  has 
been  seen  by  the  operators  of  the  street  car,  they  are  bound  to  use  reasonable 
care  to  avoid  the  accident,*  and  it  may  be  their  duty  to  stop  the  car  ii  in 
motion,"*  or  to  delay  starting  the  car  if  it  has  stopped,'  or  to  desist  from 
sounding  the  gong,*  and  a  failure  to  do  so  may  coiisiitute  negligence  render- 
ing the  street-railway  company  liable  for  injuries  resulting  from  such  failure. 
Still,  the  question  what  steps  should  be  taken  in  the  exercise  of  reasonable 
care  to  avoid  the  accident  is  for  the  jury,  and  it  cannot  be  said  cs  a  matter  of 
law  that  a  failure  to  stop  the  car  constitutes  negligence.' 

Tlw  ITm  of  ■  Cu  Which  in  Sunning  FiodnoM  OrMt,  Unuul,  and  UnnMewiry  HoUw,  Calcu- 
lated to  frighten  hordes,  may  constitute  such  negligence  as  to  render  the 
company  liable  for  resulting  injuries.** 


Wisconsin.  —  Bishop  v.  Belle  City  St.  R.  Co^ 

92  Wis.  139. 

Canada.  —  Myers  v.  Brantford  St.  R.  Co.,  27 
Ont.  App.  513. 

In  Hazel  v.  People's  Pass.  R.  Co.,  132  Pa. 
St.  96,  it  appeared  that  the  car  had  run  off  the 
track  and  was  being  put  back  in  the  usual  man- 
ner, and  with  the  usual  noises,  and  that  a  horse 
standing  on  the  street  twenty  or  thirty  feet 
Irom  the  car  became  frightened,  reared  up  and 
tell,  and  was  killed.  It  was  held  that,  in  the 
absence  of  other  evidence  of  negligence,  a  re- 
covery could  not  be  allowed. 

1.  North  Chicago  St.  R.  Co.  v.  Harms,  59  111. 
App.  374;  Galesburg  Electric  Motor,  etc.,  Co.  v. 
Manville,  61  111.  App.  490;  Henderson  v.  Green- 
field, etc.,  St.  R.  Co.,  172  Mass.  543 ;  Steiner 
V.  Philadelphia  Traction  Co.,  134  ^z.  St.  199 ; 
Philadelphia  Traction  Co.  v.  Bemheimcr,  125 
Pa,  St.  615;  North  Side  St.  R.  Co.  v.  Tippens, 
4  Tex.  App.  Civ.  Cas.,  fi  160. 

8.  Howard  v.  Union  Freight  R.  Co.,  156 
Mass.  159. 

3.  Duty  to  Avoid  Imminant  Danger  —  Illinois. 
—  East  St.  Louis,  etc..  Electric  St.  R.  Co.  v. 
Wachtel,  63  III.  App.  181 ;  Richter  v.  Cicero, 
etc.,  St.  R.  Co.,  70  III'  App.  196:  Wachtel  v. 
East  St.  Louis,  etc..  Electric  R.  Co.,  77  Hl- 
App.  465 ;  Springfield  Consol.  R.  Co.  v,  Ankrom, 

93  111.  App.  655  :  Joliet  R.  Co.  V.  Eich,  96  111. 
App.  240.  See  also  Sunderland  v.  Pioneer  Fire 
Proof  Constr.  Co.,  78  111.  App.  102. 

Indiana.  —  Muncie  St.  R.  Co.  v.  Maynard,  $ 
Ind.  App.  372. 

Kansas.  —  Ft.  Scott  Rapid-transit  R.  Co.  v. 
Page,  10  Kan.  App.  363. 

KgHtucky.  —  Owensboro  City  R.  Co.  v.  Lyd- 
dane,  (Ky.  1897)  4t  S.  W.  Rep.  578. 

Missouri.  —  Oates  v.  Metropolitan  St.  R.  Co., 
168  Mo.  S3S. 

Nebraska.  —  Lincoln  Rapid  Transit  Co.  v. 
Nichols,  37  Neb.  332. 

Pennsylvania.  — Kelly  v.  Pittsburg,  etc.. 
Traction  Co.,  10  Pa.  Super,  Ct.  644;  Obold  v. 
United  Traction  Co.,  19  Pa.  Super.  Ct.  336; 
Gibbons  v.  Wilkes- Barre,  etc,  St.  R.  Co.,  155 
Pa.  St.  279. 

Texas.  — Citizens'  R.  Co.  v.  Hair,  (Tex.  Civ. 
App.  1895)  33  S.  W.  Rep.  1050. 

Canada.  —  Myers  v.  Brantford  St.  R.  Co.,  31 
Ont.  309. 

See  also  FlewelHng  v.  I^ewiston.  etc..  Horse 
R.  Co..  89  Me.  58s- 
4  Richter  v.  Cicero,  etc.,  St.  R.  Co.,  70  IlL 


9a 


App.  196;  Ft.  Scott  Rapid-transit  R.  Co,  v. 
Page,  10  Kan.  App,  362;  Owensboro  City  R. 
Co.  V.  Lyddane,  (Ky,  1897)  41  S.  W.  Rep.  578; 
Gibbons  v.  Wtlkes-Barre,  etc.,  R,  Co.,  155  Pa. 
St.  279.  Compare  Chapman  v.  Zanesville  St. 
R.  Co.,  ti  Ohio  Dec.  (Reprint)  449,  27  Cine. 
L.  Bui.  70. 

6.  Philadelphia  Traction  Co.  v.  Lightcap,  17 
U.  S.  App.  605 ;  Richter  v.  Cicero,  etc.,  St.  -R. 
^^o.,  70  III.  App.  196. 

6.  Oates  v.  MetropoliUn  St.  R.  Co.,  168  Mo. 
555 ;  Citizens'  R.  Co.  v.  Hair,  (Tex.  Gv.  App. 
189s)  32  S.  W.  Rep,  1050. 

7.  Kankakee  Licet:  ic  R.  Co.  v.  Lade,  56  111. 
App.  454;  Terre  Haute  Electric  R.  Co.  v.  Yant, 
zi  Ind.  App.  486;  Chapman  v.  Zanesville  St. 
R.  Co.,  II  Ohio  Dec.  (Reprint)  449,  37  Cine. 
L.  Bui.  70. 

8.  Vm  ol  Car  VaUnff  Uniuul  Vote.— HiU 

V.  Rome  St.  R.  Co.,  loi  Ga.  66;  Ayars  v.  Cam- 
den, etc.,  R.  Co.,  63  N.  J.  L.  416;  Richmond  R., 
etc.,  Co.  V.  Hudgins,  100  Va.  409. 

In  Ayars  v.  Camden,  etc.,  R,  Co.,  63  N.  J.  L. 
416,  it  appeared  that  an  electric  car,  moving  at 
ihe  ordinary  rate  of  speed,  ran  without  lessen- 
ing its  speed  through  a  pool  of  water  on  the 
tracks,  thereby  throwing  the  water  and  causing 
a  roaring  and  hissing  noise,  by  reason  of  which 
a  horse  driven  by  the  plaintiff  became  fright- 
ened and  ran  away,  injuring  the  plaintiff.  It 
was  held  that  there  was  sufficient  evidence  to 
go  to  the  jury  on  the  question  whether  the  rail- 
way company  had  exercised  reasonable  care. 

In  Richmond  R.,  etc.,  Co,  v.  Hudgina,  100 
Va.  409,  it  was  held  that  there  was  no  error  in 
an  instruction  that  "  if  the  jury  believe  from 
the  evidence  that  the  horse  of  plaintiff  was 
frightened  by  the  noise  and  smoke  arising  from 
the  machinery  of  the  car  of  defendant,  and  that 
said  noise  and  smoke  was  not  incident  to  the 
ordinary  operation  of  their  cars,  they  are  in- 
structed that  this  raises  the  presumption  that 
such  noise  and  smoke  would  not  have  been 
caused  if  those  who  had  the  providing,  main- 
taining, and  care  of  defendant's  machinery  had 
used  proper  care  in  regard  thereto,  and,  in  the 
absence  of  an  explanation  on  the  part  of  the 
defendant  showing  due  care  on  its  part,  they 
may  infer  that  the  defendant  was  guilty  of 
negligence;  and  if  they  further  believe  that 
suca  negligence  caused  the  accident  as  set  forth 
in  the  declaration,  and  that  the  plaintiff  was 
free  ffOKi  fault,  they  must  find  for  the  plain- 
tiff." 
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Gotttribatory  Hegiifftnoe.  —  It  has  been  held  that  one  who  deliberately  drives 
onto  a  street  upon  which  an  electric  railway  is  operated,  for  the  purpose  of 
ascertaining  whether  the  horse  he  is  driving  will  take  fright  at  the  cars,  is 
guilty  of  contributory  negligence,  precluding  a  recovery  for  injuries  received 
in  consequence  thereof.*  So  a  city  hackman  has  been  held  to  be  guilty  of 
contributory  negligence  in  allowing  his  horses  to  stand  on  the  street  without 
having  hold  of  the  reins.* 

8.  Injnrifli  from  DMeets  in  Tracks  or  Obstmotioiis  ia  Street  —  In  con- 
structing its  railway  a  street-railway  company  is  required  to  use  reasonable 
care  to  avoid  injury  to  persons  using  the  street,  whether  on  foot  or  in  vehicles,' 
and  to  abutting  property  owners;**  and  after  the  railway  is  constructed,  the 
company  is  required  to  maintain  it  in  a  safe  condition  so  as  to  avoid  injury 
to  such  persons,*  and  must  not  leave  dangerous  obstructions-  in  the  street.* 
Where  the  grant  of  the  franchise  imposes  on  the  company  duties  with  regard 
to  the  maintenance  and  repair  of  the  street  in  addition  to  its  common-law 
obligations,  persons  using  the  street  who  are  injured  by  reason  of  the  com- 
pany's n^lect  or  omission  to  perform  such  duties  may  recover  from  the 


1.  UUaff  Eont  ItabU  to  Tski  Vrisht.  — Cor- 
nell V.  Detroit  Electric  R.  Co.,  83  Hich.  495. 
Compare  Flewelling  v.  Lewiston,  etc..  Horse  R. 
Co.,  89  Me.  585:  Van  Wie  v.  Mt.  Vernon,  a6 
N.  Y.  App.  Div.  330. 

8.  Allowing  Horsa  to  Stand  Vaattflnded.  —  Gray 
V.  Second  Ave.  R.  Co.,  65  N.  Y.  562. 

t.  SafMrts  and  Otwtruotioni  —  Arkansas.  —  Lit- 
tle Rock  Traction,  etc.,  Co.  v.  Dunlap,  68  Ark. 
391. 

Indiana.  —  Delzell  v.  Indianapolis,  etc.,  R. 
Co.,  3a  Ind.  45. 

Massachusetts.  —  Cook  c  Union  R.  Co.,  135 
Mass.  57;  Osgood  V.  hyno,  etc.,  R.  Co.,  130 
Mass.  492 ;  Maboney  v.  Natick,  etc.,  St.  R.  Co., 
173  Mass.  587;  Kane  v.  West  End  St.  R.  Co., 
i6g  Mass.  64.  • 

Missouri.  —  Grivelaud  v.  St,  Louis  Cable, 
etc,  R.  Co.,  33  Mo.  App.  458. 

Iftv  York.  —  Hooper  v.  Johnstown,  etc.,  R. 
Co.,  59  Hun  (N.  Y.)  6t8,  affirmed  128  N.  Y. 
613;  Wood  V.  Third  Ave.  R.  Co.,  91  Hun  (N. 
Y.)  376,  reversing  13  Misc.  (N.  Y.)  308  (hole 
in  manhole  cover)  ;  Schild  v.  Central  Park, 
etc.  R.  Co.,  133  M-  Y.  446,  28  Am.  St.  Rep. 
6sft;  Canwntcr  v.  Central  Park,  etc.,  R.  Co., 
(C  PI.  Gen.  T.)  11  Abb.  Pr.  N.  S.  (N.  Y.)  416. 

Pennsylvania.  —  Wagner  v.  Pittsburgh,  etc., 
Pass.  R.  Co.,  158  Pa.  St.  419. 

Texas.  —  Houston  City  St.  R.  Co.  v.  Deles- 
dernier,  84  Tex.  82;  Houston  City  St.  R.  Co.  v. 
Richart,  (Tex.  Civ.  App.  1894)  27  S.  W.  Rep. 
918.  Compare  Galyeston  City  R.  Co.  v.  Nolan, 
53  Tex.  139. 

XlMtris  Fate  Valntiliud  in  Sanganiu  Maanw. 

—  Cleveland  v.  Bangor  St.  R.  Co.,  86  Me.  232. 
4.  Alion,  etc..  Horse  R.,  etc.,  Co.  v.  Deitz,  50 

111.  210,  99  Am.  Dec.  509;  Lion  v.  Baltimore 
Gty  Pass.  R.  Co..  90  Md.  266. 
Changing  Flow  of  Water  to  Abattin^r  Propertj. 

—  Alton,  etc..  Horse  R.,  etc.,  Co.,  v.  Deitz,  50 
in.  210,  99  Am.  Dec.  509  (insufficient  culvert). 
See  also  Damour  v.  Lyons  City,  44  Iowa  276. 

6.  Habttalniniir  Boad  la  8aft  0on4i|ion  —  Ala- 
hmia.  —  Birmingham  Union  R.  Co.  v.  Alex- 
ander, 93  Ala.  133. 

Indiana,  —  Citizens  St.  R.  Co.  v.  Ballard.  32 
Ind.  App.  151 ;  Indianapolis  St.  R.  Co.  v.  Wal- 
ton, 39  Ind.  App.  368. 


Ltfuiriana.  — Domingnez 'P.  Orleans  R.  Co., 
35  La.  Ann.  751 ;  Qine  v.  Crescent  City  R.  Co., 
41  La.  Ann.  1031;  Nivette  v.  New  Orleans, 
etc.,  R.  Co.,  42  La.  Ann.  1153 ;  Qine  v.  Crescent 
City  R.  Co.,  43  La.  Ann,  327. 

Massachusetts.  —  Uggla  v.  West  End  St.  R. 
Co.,  160  Mass.  351,  39  Am.  St.  Rep.  481. 

Minnesota. —  Lowe  V.  Minneapolis  St  R.  Co.. 
37  Minn.  283. 

New  York.  —  Worster  v.  Forty-second  St., 
etc.,  R.  Co.,  50  N.  Y.  203;  Wooley  v.  Grand 
St.,  etc.,  R.  Co..  83  N.  Y.  121;  Schild  v.  New 
York,  etc.,  R.  Co.,  133  N.  Y.  446,  28  Am.  St. 
Rep.  658;  Fash  v.  Third  Ave.  R.  Co.,  i  Daly 
(N.  Y.)  148;  Rockwell  v.  Third  Ave.  R.  Co.,  64 
Barb.  (N.  Y.)  438,  affirmed  S3  N.  Y.  625: 
Schnell  v.  Metropolitan  St.  R.  Co.,  50  N.  Y. 
App.  Div.  616  ;  Casper  v.  Diy  Dock,  etc.,  R.  Co., 
23  N.  Y.  App.  Div.  451;  Wiley  v.  Smith,  25 
N.  Y.  App.  Div.  351. 

Pennsylvania.  —  Campbell  v.  Frankford.  etc., 
R.  Co.,  139  Pa.  St.  532;  Bradwell  v.  Pittsburgh, 
etc..  Pass.  R.  Co.,  153  Pa.  St.  105;  Gilton  v. 
Hestonville,  etc..  Pass.  R.  Co.,  166  Pa.  St.  460; 
Rahenkamp  v.  United  Traction  Co.,  14  Pa. 
Super.  Ct  635 ;  Musser  v.  Lancaster  City  St. 
R.  Co.,  176  Pa.  St.  621. 

Texas.  —  Houston  City  St.  R.  Co.  v.  Deles- 
demier,  84  Tex.  82;  Houston  City  St.  R.  Co.  v. 
Medlenka,  17  Tex.  Civ.  App.  621;  Ft.  Worth 
St.  R.  Co.  V.  Allen,  (Tex.  Civ.  App.  1897)  39 
S.  W.  Rep.  125;  Laredo  Electric,  etc.,  Co.  v. 
Hamilton,  33  Tex.  Civ.  App.  480. 

Canada.  —  Conlon  v.  Qty  R.  Co.,  8  Nova 
Scotia  309. 

LetTfBf  %sSkM  or  SpUntmPnjMtlB;  flrom  BaiL 

—  A  company  which  neglects  to  keep  its  road 
and  tracks  in  good  c<»idition  is  liable  to  a  person 
injured  by  falling  on  a  loose  rail  and  a  pro- 
truding spike.  Qine  v.  Crescent  City  R.  Co., 
43  La.  Ann.  337. 

6.  Slayton  v.  West  End  St.  R.  Co.,  174  Mass. 
55  (rails  temporarily  left, in  street)  ;  Tliomas  v. 
Consolidated  Traction  Co.,  63  N.  J.  L.  36  (rails 
left  in  street)  ;  Morhart  v.  North  Jersey  St.  R. 
Co.,  64  N.  J.  I,.  2.i6;  Parkes  v.  Metropolitan 
St.  R.  Co..  fN.  Y.  City  Ct.  Gen.  T.)  37  >fi.sc. 
(N.  Y.)  844;  Higgins  v.  Brooklyn,  etc.,  R.  Co.. 
54  N.  Y.  App.  Div.  69. 
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company  therefor.*  The  company  is  not,  however,  required  at  its  peril  to 
construct  and  maintain  the  railway  in  such  condition  that  no  injury  can  possi- 
bly happen  to  persons  using  the  street ;  it  is  only  required  to  use  reasonable 
care  in  the  construction  and  maintenance  of  its  line.' 

PurtloQlsz  Oefoott.  —  Street-railway  companies  have  frequently  been  held  liable 
for  injuries  caused  by  their  failure  to  keep  their  tracks  on  a  level  with  the 
surface  of  the  street,  so  as  to  avoid  creating  an  obstruction  to  the  general 
use  of  the  street,*  and  where  such  a  company  is  required  so  to  keep  its  tracks, 
the  fact  that  elevation  of  the  rails  above  the  street  is  caused  by  the  wear- 
ing down  of  the  street  by  traffic  does  not  relieve  the  company  of  the  duty  to 
remedy  such  defect.*  The  company  may  also  be  held  liable  for  injuries 
arising  from  excavations  or  holes  allowed  to  remain  between  the  tracks,*  or, 
in  case  of  a  street  railway  operated  by  the  cable  system,  for  injuries  caused 
by  the  excessive  and  improper  width  of  the  grip  slot.* 

BmutcI  cf  Sonr  frm*  TiMki.  —  In  the  removal  of  snow  from  the  tracks,  the 
company  is  required  to  use  reasonable  care  not  to  render  the  street  unsafe  for 
the  general  public,  and  on  failure  to  perform  such  duty  is  liable  for  consequent 


1.  BUtutMy  Doty  to  Btyalr  9HntA~~  Alabama, 
— Birmingham  Union  R.  Co.  v.  Alexander,  93 

Ala.  133- 

Connectient.  —  Fields  v.  Hartford,  etc.,  Horse 
R.  Co.,  54  Conn.  9;  Shall^  V.  Danbury,  etc. 
Hone  R.  Co.,  64  Conn.  381. 

lUinoit,  —  Rockford  Ci^  R.  Cb.  v.  Matdiewi, 
so  111.  App. 

Louisiana.  —  Obcr  V.  Crescent  Citjr  R.  Co.,  44 
La.  Ann.  1059. 

Massac hiuetu.  —  Keams  V.  South  Middlesex 
St.  R.  Co.,  181  Mass.  587. 

Minnesota.  —  Baiuogartner  v.  Mankato,  60 
Minn.  344. 

Nm>  Hampahirt.  —  Call  v.  Fortsmonth,  etc., 
St.  R.  Co.,  69  N.  H.  56^. 

New  Jersey.  —  Fielders  v.  North  Jersey  St. 
R.  Co.,  67  N.  J.  L.  76. 

New  York.  —  McMahon  v.  Second  Ave.  R. 
Co.,  II  Hun  (N,  Y.)  347,  affirming  75  N.  Y.  43 1 ; 
Rockwell  V.  Third  Ave.  R.  Co.,  64  Barb.  (N.  Y.) 
438;  Worster  v.  Forty-second  St,  etc,  R.  Co., 
50  N.  Y.  303 ;  Stillivan  v.  Staten  Island  Electric 
R.  Co.,  50  N.  Y.  App.  DtT.  ss8 ;  Doyle  v.  New 
York,  58  N.  Y.  App.  Div.  588 ;  Simon  v.  Metro- 
politan St.  R.  Co.,  (Sapm.  Ct.  App.  T.)  29  Misc. 
(N.  Y.)  126. 

Pennsylvania.  —  Maybeny  v.  Passenger  R, 
Co.,  9  W.  N.  C.  (Pa.)  404:  Philadelphia  v. 
Weller,  4  Brews.  (Pa.)  24;  Wi^er  v.  Pitts- 
burgh, etc..  Pass.  R.  Co.,  158  Pa.  St.  419:  Mc- 
Laughlin V.  Philadelphia  Traction  Co.,  175  Pa. 
St  s6S. 

Texas.  —  Houston  City  R.  Co.  v.  Dawson,  a 
Tex.  Unrep.  Cas.  223. 

Canada.  —  Conlon  v.  City  R.  Co.,  8  Nova 
Scotia  409 ;  Joyce  v.  Halifax  St.  R.  Co.,  34 
Nova  Scotia  113;  Halifax  St.  R.  Co.  v.  Joyce, 
32  Can.  Sup.  Ct.  258. 

8.  Extant  of  Dnty.  —  Cowan  v.  Muskegon  R. 
Co.,  84  Mich.  583 ;  Wood  v.  Third  Ave.  R.  Co., 
(Supm.  Ct.)  13  Misc.  (N.  Y.)  308;  Casper  v. 
Dry  Dock,  etc,  R.  Co.,  33  N.  Y.  App.  Div.  451, 
56  N.  Y.  App.  Div.  372 ;  Sanford  v.  Union  Pass. 
R.  Co.,  16  Pa.  Super.  Ct.  393- 

S.  Ksoping  Tracks  LoTol  with  BnrfaM  of  Strast  — 
Alabama.  —  Birmingham  Union  R.  Co.  v.  Alex- 
ander, 93  Ala.  133- 
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Connecticut.  ■ — ■  Cunningham  v.  Fair  Haven, 
etc,  R.  Co.,  72  Conn.  244. 

Illinois.  —  Stratton  v.  Central  City  Horse  R.. 
Co.,  95  111-  as. 

Kentucky.  —  Groves  v.  Louisville  R.  Co^  (Ky. 
1900)  58  S.  W.  Rep.  S08. 

Maine. —  Bangs  v.  Lewiston,  ete.,  Hmve  R. 
Co.,  89  Me.  194. 

Marytand.  —  Central  R.  Co.  v.  State,  83  Md. 
647. 

Minnesota.  —  McKillop  v.  Duluth  St  R.  Co., 
53  Minn.  532;  Baumgartner  v.  Mankato,  60 
Minn.  344. 

New  KorJb.  —  Wooley  v.  Grand  St.,  etc.,  R. 
Co.,  83  N.  Y.  131 ;  Sehild  v.  Central  Park,  etc, 
R.  Co.,  63  Hun  (N.  Y.)  630,  16  N.  Y.  Supp. 
701,  affirmed  133  N.  Y.  446,- 38  Am.  St.  Rep. 
658. 

Texas  —  Houston  City  St.  R.  Co.  v.  Deles- 
dernier,  84  Tex.  83.  See  also  Citizens'  R.  Co. 
V.  Gossett,  (Tex.  Civ.  App.  1902)  68  S.  W.  Rep. 
706. 

Washington.— Gtay  v.   Washington  Water 
Power  Co.,  37  Wash.  713. 
Canada.  —  Joyce  v.  Halifax  St.  R.  Co.,  34 

Nova  Scotia  113;  Halifax  St.  R.  Co.  t;.  Joyce, 
33  Can.  Sup.  Ct.  358. 

4.  Wearing  Down  of  Sarfaoe  of  Street.  —  Groves 
V.  Louisville  R.  Co.,  (Ky.  1900)  58  S.  W.  Rep. 
S08;  Schtld  V.  Central  Park,  etc,  R.  Co.,  133 
N.  Y.  446,  38  Am.  St  Rep.  658;  Houston  City 
St.  R.  Co.  V.  Hedlenka,  17  Tex.  Civ.  App.  631 ; 
Joyce  V.  Halifax  St  R.  Co.,  34  Nova  Scotia  113. 
See  also  Fash  v.  Third  Ave.  R.  Co.,  i  Daly  (N. 
Y.)  148.  See,  however,  Eddy  v.  Ottawa  City 
Pass.  R.  Co.,  31  U.  C.  Q.  B.  569. 

9,  Holes  Between  Tracks.  —  Fox  v.  Wharton, 
64  N.  J.  L.  453 ;  Worster  v.  Forty-second  St., 
etc,  R.  Co.,  50  N.  Y.  303 ;  Wolf  v.  Third  Ave. 
R.  Co.,  67  N.  Y.  App.  Div.  605. 

6.  Cab^  Slot  of  Improper  ^<th.  —  Keitd  v. 
St.  Louis  Cable,  etc.,  R.  Co.,  38  Mo.  App.  657 
(wheel  of  buggy  catching  in  slot)  ;  Griveaud  v. 
St.  Louis  enable,  etc.,  R.  Co.,  33  Mo.  App.  458; 
Minster  v.  Citizens'  R.  Co.,  53  Mo.  App.  376; 
Brown  v.  Metropolitan  St.  R.  Co.,  60  N.  V.  App, 
Div.  184  (wheel  of  bicycle  going  throujrh  cable 
slot) ;   Humbert  v.   Brooklyn   Cable   R.  Co., 
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injuries  to  persons  using  the  street.^  So  if  the  snow  is  deposited  negligently 
on  the  street  in  such  a  manner  as  to  obstruct  the  natural  flow  of  water  from 
the  street,  the  company  will  be  liable  for  injuries  caused  thereby.*  The  lia- 
bility of  the  comply  for  such  injuries  is  dependent  on  its  negligence  in  the 
removal  of  the  snow.* 

As  AMtiny  vtwftnj  Omv  may  enjoin  a  street-railway  company  from  throwing 
snow  from  its  tracks  and  leaving  it  on  the  street  for  an  unreasonable  time,  so 
as  to  cut  off  the  use  of  the  street  for  access  to  his  property.' 

IMmUv*  EiMtri*  mrM.  —  In  a  number  of  instances  actions  have  been  brought 
against  street-railway  companies  to  recover  for  injuries  caused  by  the  breaking 
or  sagging  of  electric  trolley  wires,  and  recoveries  have  been  allowed  where 
the  company  was  negligent  in  maintaining  such  wires  in  an  unsafe  condition.* 
So  there  may  be  a  recovery  for  injuries  received  from  the  escape  of  electricity 
through  the  defective  bonding  of  the  rails,*  or  from  electricity  escaping 
through  the  slot  of  an  underground  trolley  street  railway.'  But  in  the  absence 
of  negligence  on  the  part  of  the  company,  it  cannot  be  held  liable  for  injuries 
from  ^uch  causes.* 

MulcfpAl  ivpinrlilM  sad  Dimdom  of  liftiw.  —  The  fact  that  authority  is  given 
to  the  municipality  or  to  particular  officers  to  supervise  and  direct  the  repairs 
to  be  made  upon  a  street  railway  does  not  release  the  company  from  liability 


(BrooklTn  Otf  Ct.  Gen.  V.)  iz  N.  Y.  St.  Rep. 
173  (hotae  catching  calk  of  shoe  in  slot). 

1.  BMBonl  of  flnow  fr«m  Tnek*  —  United 
5faf« J.  —  McDonald  v.  Toledo  Consol.  St.  R. 
Co.,  (C.  C.  A.)  74  Fed.  Rep.  104- 

Mastachusetls.  —  VLahonty  v.  Metropolitan  R. 
Co.,  Z04  Man.  73. 

MichigaM.  —  Laoglilln  v.  Gnmd  Rapidi  St.  R. 
Co.,  6a  Midi.  aao.  See  also  Wallace  v.  Detroit 
Gtf  R.  Co.,  58  Mich.  331. 

New  Hampshire.  —  Snutii  v.  Nashua  SL  R. 
Co.,  69  N.  H.  504- 

New  York,  —  Btoadwar,  etc.,  R.  Co.  v.  New 
York,  49  Hun  (N.  ¥.)  1*6;  Somenrille  v.  Gty 
R.  Co.,  63  Hun  (N.  Y.)  638,  17  N.  Y.  Supp. 
719 ;  MowTCT  V.  Central  Cl^  R.  Co.,  66  Barb. 
(N.  Y.)  43,  offirmfrf  51  N.  Y.  666;  Dixon  v. 
Brooklyn  City,  etc.,  R.  Co..  ibo  N.  Y.  170; 
Somerville  v.  City  R.  Co.,  (Sttpm.  Ct.  Gen.  T.) 
43  N.  Y.  St.  Rep.  435- 

Virginia.  —  Newport  News,  etc.,  R.,  etc.,  Co. 
V.  Bradford,  99  Va.  117,  100  Va.  331. 

Wisconsin.  —  Gerrard  v.  La  Croiie  City  R. 
Co.,  113  Wis.  35S  (decttvitiea  on  ride  of  tracks 
caiued  is  remoral  of  snow)'. 

Where  a  street  is  so  narrow  as  not  to  admit 
of  the  passage  pf  teams  on  either  side  of  the 
car  track,  it  is  negligence  for  the  company  to 
throw  iaoir  from  its  track  with  a  anow  plow, 
forming  a  ric^e  on  either  side  of  the  track  so 
high  when  padced  down  hy  travel  as  to  upset 
a  sleisli  necessarily  going  thereon  in  turning 
out  to  allow  a  team  to  pass.  'SomerriUe  v.  City 
R.  Co.,  (Supm.  Ct.  Gen.  T.)  17  N.  Y.  Supp. 
719. 

Sad  Vpset  by  Wrfldiff  rite  of  ftMW.  —  McDon- 
ald V.  Toledo  Consol.  St  R.  Co.,  (C.  C  A.)  74 

Fed.  Rep.  104. 

t.  Short  V.  Baltimore  City  Pass.  R.  Co.,  50 
Md.  73,  33  Am.  Rep.  398. 

t.  Ovington  v.  Lowell,  etc,  St  R.  Co.,  163 
Mass.  440 ;  Connor  v.  Metropolitan  St  R.  Co., 
48  N.  Y.  App.  Div.  580.  See"  also  Newport 
News,  etc.,  R.,  etc.,  Co.  v.  Bradford,  99  Va.  117. 

4.  l^tuwtfam  Vr  Abnttlnv  Ov»r. —  Prime  v. 
Twenty-third  St.  R.  Co.,  (N.  Y.  Super.  Ct.  Spec. 
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T.)  I  Abb.  N.  Cat.  (N.  Y.)  63,  holding  that  the 
fact  that  there  was  no  other  place  to  which  the 
snow  could  be  carried  without  ruinous  expense 
to  the  company  did  not  justify  the  latter  in 
leaving  it  upon  the  street  for  an  unnecessary 
length  of  time;  neither  did  the  fact  that  the 
snowfall  WB»  so  great  that  even  if  the  £orapany  * 
threw  none  from  its  track  access  to  the  tide- 
walk  would  have  been  cut  off  justify  such  inter- 
ference with  the  street 

S.  DefMive  neobrlo  Wires.  —  Kankakee  Elec-  I 
trie  R.  Co.  V.  Whittemore,  45  111.  App,  484 ; 
Gross  f .  South  Chicago  City  R.  Co.,  73  111.  App.i, 
317;  O'Flaherty  v.  Nassau  Electric  R.  Co.,  341 
N.  Y.  App.  Dtv.  74;  United  Electric  R.  Co.  v.-f 
Shelton,  89  Tenn.  433,  34  Am.  St  Rep.  614; 
Chattanooga  Electric  R.  Co.  v.  Mfn^,  103  b' 
Tenn.  667,  76  Am.  St.  Rep.  703.   Compare  Free- 
man V.  Brooklyn  Heights  R.  Co.,  54  N.  Y.  App. 
Div.  596.    See  also  the  title  Electbic  Rail- 
roads, vol.  10,  p.  889  et  seq. 

Vallwe  of  ft  FtrtOB  DriTfng  on  the  Mraat 
to  see  broken  wires  is  not  necessarily  contribu- 
tory negligence.  Kankakee  Electric  R.  Co.  v. 
Whittemore,  45  III.  App.  484. 

9.  Trenton  Pass.  R.  Co.  v.  Cooper,  60  N.  J. 
L.  319,  64  Am.  St.  Rep.  593;  Braham  v.  Nassau 
Electric  R.  Co.,  72  N.  Y.  App.  Div.  456. 

Set  Ipsa  Leqtiltnr.  —  The  escape  of  electridty 
through  its  tracks  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  street-railway 
company.  Trenton  Past.  R.  Co.  v.  Cooper,  60 
N.  J.  L.  319.  64  Am.  St.  Rep.  593.  See  alto 
Ludwig  V.  Metropolitan  St.  R.  Co.,  71  N.  Y. 
App.  Div.  310. 

T.  Ludwig  V.  Metropolitan  St.  R.  Co.,  71  N. 
Y.  App.  Div.  zio. 

8.  Read  v.  City,  etc.,  R.  Co.,  115  Ga.  366; 
Ludwig  V.  Metropolitan  St  R.  Co.,  71  N.  Y. 
App.  Div.  310;  Albany  v.  Watervliet  Turnpike, 
etc.,  Co..  (Supm.  Ct.  Gen.  T.)  57  N.  Y.  St.  R^. 
453;  Citixens  R.  Co.  v.  Gilford,  19  Tex.  Civ. 
Apo.  631- 

Kotlet  to  Gondnetor  or  Kotonosan  of  XMBottn 
VHn  at  HetiM  t«  Gomfuy. —  Read  v.  City,  etc., 
R.  Co.,  115  Ga.  366. 
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for  injuries  arising  from  its  failure  to  keep  its  railway  in  repair,  though  the 
condition  in  which  it  was  kept  was  sanctioned  by  the  municipality  or  by  its 
particular  officers.*  Where  a  street-railway  company  which  is  required  to 
keep  in  repair  the  pavement  between  its  tracks  has  no  authority  to  change 
the  construction  of  the  pavement  as  laid  by  the  municipality,  it  cannot  be 
held  liable  for  injuries  caused  by  a  depression  in  the  pavement  left  by  the 
municipality  for  drainage  purposes.' 

Votloo  of  DefMti.  —  Where  the  defects  in  the  street  or  railway  which  it  is  the 
duty  of  the  railway  to  remedy  are  patent^  it  cannot  escape  liability  for  injuries 
resulting  therefrom  if  it  had  no  actual  knowledge  of  such  defects,  as  an 
omission  to  know  that  such  a  defect  exists  is  itself  negligence.' 

Dtbott  OftuMd  \(f  Act*  of  Third  Pflnmi.  —  Where  the  duty  is  imposed  upon  a 
street-railway  company  to  keep  in  repair  certain  portions  of  the  street,  it  may 
become  liable  for  defects  therein  though  such  defects  were  caused  by  the  acts 
of  third  persons.* 

Proof  of  Softats.  —  The  general  rules  of  evidence  apply  with  regard  to  the 
admissibility  of  evidence  to  prove  defects  in  the  street  and  tracks.' 

indomniQing  Mnnioipftiit?.  —  The  municipality  is  not  released  from  liability  for 
injuries  caused  by  defects  in  its  streets  by  reason  of  the  fact  that  a  street- 


1.  Knalolpal  Saporriiloii  of  Bepein.  —  Delzell 
V.  Indianapolis,  etc.,  R.  Co.,  32  Ind.  45 ;  Cleve- 
land V.  Bangor  St.  R.  Co.,  86  Me.  333 ;  Osgood 
V.  Lynn,  etc.,  R.  Co.,  130  Uasa.  493;  Houston 
City  St.  R.  Co.  V.  Delesdernier.  84  Tex.  8a; 
Hoaston  City  St.  R.  Co.  v.  Ricbart,  (Tex.  Civ. 
App.  1894)  27  S.  W.  Rep.  920;  ConloD  v.  City 
R.  Co.,  8  Nova  Scotia  209;  Joyce  v.  Halifax 
St.  R.  Co.,  34  Nova  Scotia  113,  affirming  21 
Nova  Scotia  531.  See  also  Alton,  etc.,  Horse 
R.,  etc.,  Co.  V.  Deitz,  50  III.  210,  99  Am.  Dec. 
S09.  Compare  Miller  v.  Lebanon,  etc.,  St.  R. 
Co.,  186  Pa.  St.  tgo. 

In  New  York,  tinder  a  statute  requiring 
street-railway  companies  to  keep  in  repair  the 
portion  of  die  street  adjacent  to  their  tracks, 
"  under  the  supervision  of  the  proper  local  au- 
thorities "  and  "  whenever  required  by  them  to 
do  so,"  the  fact  that  the  authorities  have  not 
requested  the  making  of  repairs  will  not  relieve 
the  company  from  liability  for  injuries  caused 
1^  the  want  of  repatfB.  Doyle  v.  New  York,  58 
N.  Y.  App.  Div.  588 ;  Simon  v.  Metropolitan  St. 
R.  Co.,  (Supm.  Ct  App.  T.)  39  Misc.  (N.  Y.) 
126. 

S.  Snell  V.  Rochester  R.  Co..  64  Hun  CN. 
Y.)  476 ;  Campbell  v.  Frankford,  etc.,  R.  Co., 
139  Pa.  St.  533. 

8.  Sotios  of  Deftati.  —  Keitel  v.  St  Louis 
Cable,  etc.,  R.  Co.,  38  Mo,  App,  657 ;  Griveaud 
V.  Sl  Louis  Cable,  etc,  R,  Co.,  33  Mo.  App. 
458;  Worster  v.  Forty-second  St,  etc.,  R.  Co., 
50  N.  Y.  203. 

A  street-car  company  is  not  entitled  to  notice 
of  a  defect  in  its  track  in  order  to  bold  it 
liable  for  a  resulting  injury  where  the  de- 
fect is  patent.  If  it  appears  that  such  a  defect 
existed  and  that  an  injury  was  caused  thereby, 
the  presumption  of  negligence  is  complete.  If 
the  defect  la  of  such  short  duration  as  to  de- 
stroy the  presumption  of  knowledge  on  the 
part  of  the  company,  that  is  a  matter  of  defense. 
Worster  v.  Forty-second  St.,  etc.,  R.  Co.,  50 
N.  Y.  203 ;  Schild  v.  Central  Park,  etc.,  R.  Co., 
133  N.  Y.  446,  38  Am.  St.  Rep.  658;  Rockwell 
V.  Third  Ave.  R.  Co.,  64  Barb.  (N.  Y.)  438, 
offirmnf  $3  N.  Y.  6a$.   See  also  Central  R.  Co. 


,r.  State,  83  Md.  647 ;  Gilton  v.  Hestonville, 
etc..  Pass.  R.  Co.,  166  Pa.  St.  460. 

4.  Defects  Caniad  by  Aota  of  Third  Penoni. — 
McMabon  v.  Second  Ave.  R.  Co..  75  N.  Y.  331. 
See,  however.  Citizens  Pass.  R.  Co.  v.  Keteham, 

133  Pa.  St.  238. 

In  Massachusetts  it  was  held  that  Pub.  Stat 
Mass.  (1883),  C.113,  S  33,requiring  a  street-rail- 
way company  to  keep  in  repair  the  paving  and 
upper  planking  or  other  surface  material  of  the 
portions  of  streets  occupied  by  its  tracks,  and  in 
case  of  unpaved  streets  an  additional  space 
of  eighteen  inches  each  side  of  its  track, 
did  not  impose  upon  the  company  the  du^ 
of  filling  in  an  excavation  made  by  another, 
but  it  was  only  when  such  excavation  had  been 
filled  by  the  municipality,  or  other  person  re- 
sponsible, to  the  plane  where  surface  material 
was  required  that  the  duty  of  the  street-railway 
company  began ;  and  that,  therefore,  where  a 
trench  was  dug  in  an  unpaved  street  within 
eighteen  inches  of  a  track  of  a  street-railway 
company  by  a  person  acting  under  a  permit 
from  the  city  for  the  construction  of  a  sewer, 
the  railway  company  was  not  charged  with  the 
duty  of  keeping  in  repair  any  portion  of  the 
street  within  the  lines  of  the  trench  until  it 
had  been  filled  to  a  point  where  a  surface  was 
required.  Leary  v.  Boston  El.  R.  Co.,  180 
Mass.  203.  But  see  Rev,  Laws  Mass.  (1902), 
c.  11a,  §  44. 

8.  See  generally  the  title  Evidbhcb,  vol,  tt, 
p.  484,  and  the  cross-references  there  given. 

Erldonoe  of  Similar  AooMtnti. —  Morrow  v. 
Westchester  Electric  R.  Co.,  54  N.  Y.  App. 
Div.  592. 

Opinion  of  Wltntsi  as  to  8als^  of  OroMlaf .  — 

Laughlin  v.  Grand  Rapids  St.  R.  Co.,  6a  Mich. 

220. 

Photonaph  of  naoe  of  Aoddont.  —  Cunning- 
ham V.  Fair  Haven,  etc.,  R.  Co.,  72  Conn.  244. 
CondftioA  of  Tradk  at  FlaoM  Otkar  ^an  nao* 

of  Aooldsnt.  —  Cunningham  v.  Fair  Haven,  etc, 
R.  Co.,  72  Conn.  244. 

Evldenoe  of  Condition  of  Traok  Prior  to  I^Jniy. 
—  Cunningham  v.  Fair  Haven,  etc.,  R,  Co., 
72  Conn.  244. 
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railway  company  has  become  bound  to  remedy  such  defects.'  Still,  if  a 
recovery  is  had- against  the  municipality,  it  may  recover  of  the  street-railway 
company  the  amount  of  the  judgment  recovered  against  it  by  the  injur^ 
person,'  together  with  the  costs  and  expenses  reasonably  incurred  in  defending 
the  suit  in  which  the  judgment  was  recovered.* 

Oontribatory  s^u«en«e.  —  Negligence  on  the  part  of  a  person  using  the  street, 
contributing  to  injuries  sustained  by  him  from  defects  in  the  street  or  tracks 
which  the  street-railway  company  was  required  to  remedy,  will,  of  course, 
prevent  his  recovery  for  such  injuries  from  the  company.*  But  a  person 
using  the  street  has  a  right  to  act' on  the  presumption  that  the  street-railway 
company  has  performed  its  duty  in  keeping  its  tracks  in  a  safe  condition,* 
and  the  mere  fact  that  he  has  knowledge  that  the  street  is  in  a  dangerous 
condition  through  the  negligence  of  the  company  does  not  render  his  use  of 
the  street  necessarily  negligent.*  The  question  whether  the  injured  person 
was  guilty  of  contributory  negligence  is  usually  for  the  jury.' 

HotlM  of  Iqjnry  u  Condltioii  to  Aotlon.  —  In  Connecticut  it  has  been  held,  under  a 
statute  providing  that  no  action  for  an  injury  from  a  defective  highway  shall 
be  maintained  against  any  town,  city,  corporation,  or  borough-unless  written 
notice  of  such  injury  and  of  its  nature  and  of  the  place  of  its  occurrence  is 


EvldaiiM  u  to  Condition  Somo  Timo  Aftor  b- 
jnry  Snod  For.  —  Birmiogbam  Union  R.  Co.  v. 
Alexander,  93  Ala.  133. 

EvldAiMt  of  Bamo  Vm  tiy  Othor  Fonou  Hold 
Adniidblo  to  Show  Ataoneo  tA  Dotoct  —  Birin- 
iiq;ham  Union  R.  Co.  v.  Alexander,  93  Ala. 
«3.l- 

1.  Adams  v.  Halifax,  13  Nova  Scotia  344* 

2.  Waterbury  v.  Waterbury  Traction  Co.,  74 
Conn.  153 ;  St.  Joseph  v.  Union  R.  Co.,  116  Mo. 
636,  38  Am.  St.  Rep.  6z6 ;  Brooklyn  v.  Brook- 
lyn 0.ts  R.  Co.,  47  N.  Y.  475.  7  Am.  Rep.  469 : 
Ft.  Wordi  St  R.  Co.  V.  Allen  (Tex.  Qv.  App. 
1897)  39  S.  W.  Rep.  125;  Carty  v.  London,  18 
Ont  132.  See  also  the  titles  Highways,  vol. 
15.  P-  489;  Streets  and  Sidewalks,  post. 

Where  a  street-railway  company  accepts  a 
license  from  the  municipality  to  lay  and  operate 
its  tracks  in  the  streets,  the  terms  and  condi- 
tions of  the  license-  form  a  contract  between 
the  parties ;  and  a  reservation  by  the  municipal 
corporation  of  the  right  to  revoke  the  license 
in  case  the  railroad  company  fails  to  comply 
with  its  terms  does  not  alter  the  liability  of  the 
railroad  company  while  operating  its  road 
under  the  license.  Where,  therefore,  a  judg- 
ment is  recovered  against  the  municipal  corpo- 
ration for  injuries  received  by  a  citizen,  by 
reason  of  the  failure  of  the  railroad  company 
to  comply  with  the  conditions  of  the  license, 
the  record  of  the  jadgment  is  competent  evi- 
dence in  an  action  by  the  municipal  corpora- 
tion against  the  railroad  company,  and  is  con- 
clusive as  to  the  defendant's  liability,  and  33  to 
the  amount  the  plaintiff  is  entitled  to  recover, 
if  the  defendant  had  notice  of  the  action  against 
the  plaintiff  and  an  opportunity  to  defend  it. 
Troy  V.  Troy,  etc.,  R.  Co.,  49  N.  Y.  657- 

KotiaB  to  Datad.  —  Watertmry  v.  Waterbury 
Traction  Co.,  74  Conn.  153. 

S.  Waterbury  v.  Wateitury  Traction  Co.,  74 
Conn.  153. 

1.  Slayton  r.  West  End  St.  R.  Co.,  1 74  Mass. 
55 ;  Zanger  v.  Detroit  City  R.  Co.,  87  Mich. 
646;  Watson  V.  Brooklyn  City  R.  Co.,  (Brook- 
lyn City  Ct.  Gen.  T.)  14  Mjsc.  (N,  y.)  405. 
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f.  Wiley  V.  Smith,  25  N.  Y.  App.  Div.  351. 

A  person  driving  along  a  track  is  not,  as  • 
matter  of  law,  guilty  of  ncsliffcnce  in  sitting 
in  the  centre  of  a  bw  cart,  immediately  behind 
his  horse,  so  that  he  is  unable  to  observe  the 
upturned  end  of  a  rail  forming  part  of  the 
track;  but  if  the  rail  is  plainly  visible  for  a 
distance  of  one  hundred  and  fifty  feet  and 
should  have  been  observed  by  him  in  the  exer- 
cise of  ordinary  care,  he  is  guilty  of  such 
negligence  as  will  preclude  his  recovery.  Brad- 
well  V.  Pittsburg,  etc.,  Pass.  R.  Co.,  153  Pa-  SL 
105. 

6.  IT1IB9  Street  with  Knowledg*  of  Oonditioa. 

—  Mahoney  v.  Metropolitan  R.  Co.,  104  Mass.  73 ; 
Laughlin  v.  Grand  Rapids  St.  R.  Co.,  6a  Mich. 
220 ;  Newport  News,  etc.,  R,  etc.,  Co.  v.  Brad- 
ford, 100  Va.  231.  See  also  Fanner  v.  Findlay 
St  R.  Co.,  60  Ohio  St.  36.  Compare  Watson 
T'.  Brooklyn  City  R.  Co.,  (Brooklyn  City  Ct. 
Gen.  T.)  14  Misc.  (N.  Y.)  405- 

In  Mahoney  v.  Metropolitan  R.  Co.,  104  Mass. 
73,  the  plaintiff  sought  to  recover  for  injuries 
to  himself  and  horse,  caused  by  the  alleged 
negligence  of  the  defendant  in  piling  snow  on 
each  side  of  the  track.  It  appeared  that  he  was 
driving  a  sled  heavily  loaded  with  lumber  and 
drawn  by  two  horses,  and,  seeing  the  danger  in 
crossing  the  defendant's  tracks,  approached 
them  in  a  cautious  manner,  using  all  the  care 
possible ;  but  when  partly  across,  the  front  run- 
ners of  his  sled  being  much  lower  than  the 
rear  ones,  owing  to  the  bank  of  hard  snow,  the 
load  became  disengaged  and  fell  forward  on 
the  plaintiff  and  his  horses.  The  court  held 
that  the  fact  of  his  seeing  the  obstruction  and 
knowing  its  dangerous  character  was  not  con- 
clusive evidence  of  negligence  on  bis  part,  and 
that  it  was  for  the  jury  to  determine  whether 
he  was  justified  in  attempting  to  cross  the 
tracks,  and  whether  he  used  due  care  in  doing 
so. 

7.  Laughlin  v.  Grand  Rapids  St  R.  Co.,  6a 
Mich.  220;  Wooley  v.  Grand  St.,  etc.,  R.  Co., 
83  N.  y.  lai ;  Gerrard  v.  La  Crosse  City  R.  Co., 
113  Wis,  a^8, 
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given  within  sixty  days,  that  notice  to  a  street-railway  company  of  injuries 
caused  by  defects  in  its  tracks  or  in  the  street  which  it  is  required  to  remedy 
is  a  condition  precedent  to  the  right  of  action  therefor ; '  and  the  same  has 
been  held  true  in  Massachusetts  under  a  similar  statute.* 

'3.  IqjariM  to  Pawowgerti  —  In  the  carriage  of  passengers  street  railways  are 
common  carriers,  and  their  duties  and  liabilities  in  this  regard  have  been 
heretofore  fuUy  discussed.* 

1.  Fields  V.  Hartford,  etc.,  Horu  R.  Co.,  54  wu  no  waiver  of  notice  in  the  particular  case. 

Coon.  9;  Shalley  v.  Danbury,  etc..  Horse  R.  8.  Dobbins  f.  West  End  St  R.  Co.,  168  Mass. 

Co.,  64  Conn.  381,  in  which  latter  case  it  was  556;  Mahoney  v.  Natick,  etc,  St.  R.  Co.,  173 

held  that  such  a  requirement  is  not  unconstitu-  Mass.  587. 

tional  as  a  denial  or  unreasonable  abridgement  of  S,  See  the  tides  CAaaiBKS  of  PassbkciU, 

the  plaintiff's  li^t  to  stie,aiid  furtlier  that  there  voL  5,  p.  474;  Cokkok  Casbibbs,  voL  6,  p.  236. 
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By  Bkiscob  Baldwin  Clakk, 
X  What  Gohbtitutkh  Street  oe  Sidxwauc,  102. 

n.  ESTABLISHMXHT  OF  STBEETB,  IO3. 

1.  Oe^cation^  103. 

2.  Prescription^  103. 

3.  Incorporation  or  Annexation  of  Territory  to  Municipality,  104. 

4.  StcUuto*y  Proceedings  for  Estcthiishment  of  Streets ^  104. 

a.  In  General,  104. 

^.  Exercise  of  Power,  105. 

(1)  /«  General,  105- 

(2)  Necessity  for  Street,  105. 

(3)  Petition  or  Consent  of  Property  Owners^  106. 
Where  Street  May  Be  Located,  106. 
Width  of  Street,  108. 
Ordinames  and  Hesolutions^  108. 
Notices  t  108- 

Vieivers  and  Commissioners^  109. 
(cf)^  Locating  and  Opening,  iia 

(10)  Compensation  for  Land  Taken,  t  to, 

(11)  Discontinuance  of  Proceedi/^Sf  113. 

m.  Vaoatiov  9?  Stbeets,  113. 

1.  power  to  Vacate,  113, 

2.  Exercise  of  Power,  114. 

3.  Compensation  for  Vacation,  115. 

4.  of  Vacation,  1 1 7. 

5.  RepecU  of  Vacation,  117. 

IV.  AXAVDONXEVT  AND  HOEVBEB,  1 17. 
T.  IMFSOTEXEET  07  STSEET8,  1 1 8. 

I.  Power  to  Improve,  118. 
a.  In  General,  118. 
Paving,  119. 
Side%valks,  120. 
rf.  Grading,  122. 
^.  Widening  and  Altering^  122. 
a.  Exercise  of  Power,  123. 

0.  /n  General,  123. 

^.  Discretion  in  Exercise  of  Paiwer,  123. 

Power  of  Particular  Officers  or  Boards,  124. 
</.  Delegation  of  Power,  1 24. 
^.  Recommendation  by  Boards  or  Officers,  125. 

/.  Resolution  of  Intention  to  Make  or  Necessity  for  Improvement,  126. 

g.  Petition  or  Consent  of  Property  Owners,  126. 

h.  Submission  of  Question  to  Popular  Vote,  129. 

1.  Notices  of  Proposed  Improtiement,  129. 

J.  Protests  or  Remonstrances  Against  Improvement,  130. 
k.  Estimate  of  Cost  of  Improvement,  131. 
/.  Ordinances  Directing  or  Orderii^  Improvement^  13a. 


(1)  /n  General,  13a. 

(2)  Enactment,  13a. 

(3)  Requisites  as  to  Form  and  Sufficient,  133. 


}K.  ^lans  and  Specifications  of  Im^svfm^nt,  134. 
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n.  Mode  of  Making  Improvement^  135. 

(1)  In  General,  135. 

(2)  Opportunity  to  Property  Owners  ioMake  Imprcvmeni^  135, 
o.  Defraying  Cost  of  Improvement,  135. 

p.  Abandonment  of  Improvement^  1 36 
q.  Restraining  Street  Improvement t  136. 
J.  Damages  for  Street  Improvement,  1 36. 

a.  In  General^  136. 

b.  Damages  for  Change  of  Street  Grade,  13&. 

(1)  GeHerai  Right  to  Damages^  138. 

(2)  Measure  of  Damages,  142. 

(3)  Who  Entitled  to  Compensation^  145. 

(4)  Determination  of  Compensation,  145. 

(5)  Time  of  Faying  Compensation^  146. 

(6)  Waiver  of  Claim  for  Compensation^  146. 

(7)  Remedy  of  Landowners y  147. 

VL  COVTBOL,  BMITLATIOV,  AVD  UB  OT  STBSIT^  I48. 
I.  General  Control  of  Streets^  148. 
a.  In  General^  148. 

Ownership  of  Eee^  148. 

c.  TreeSy  149. 

d.  Removal  of  Soil,  150. 

e.  To  What  Uses  Municipality  May  Put  Streets^  150. 
/.  Grants  of  Privileges  or  FraMhises  in  Streets^  151. 

(1)  In  General,  151. 

(2)  Exercise  of  Power,  153. 

(3)  Construction  and  Extent  of  Privilege  or  Franc^e^  154. 

(4)  Termination  of  Privilege,  154. 

g.  Removal  of  Snow  and  Ice  from  &'dewaihSf  155. 
S.  Obstruction  of  Streets,  156. 

a.  In  General^  156. 

b.  Particular  OSsiructiouSy  156. 

(1)  Deposit  of  Building  Materials^  156. 

(2)  Remo7<al  of  Merchandise  or  Other  Property  from  and  to 

Buildings,  156. 

(3)  Deposit  or  Display  of  Merchandise,  etc.^  on  SidewdlMSy  157. 

(4)  Booths  and  Stands  on  Sidewalks^  157. 

(5)  Projection  from  Buildings  —  Bay  Windows^  Awnings^  etc., 

(6)  Cellar  Ways,  Vaults,  etc.,  158. 

(7)  Excavations  in  Streets,  159. 

e*  Remedies  for  Obstruction  of  Streets,  150. 

(i)  Remedies  on  Behalf  of  State  or  Municipality^  159. 
(a)  Injunction,  159. 
IbS  Ejectment,  160. 
(f)  Summary  Remmml,  160. 
(dy  Criminal  Prosecution^  161. 
(a)  Remedies  of  Individuals,  162. 
{a\  Injunction,  162. 
\b)  Action  for  Damages,  163. 
(/)  Ejectment,  163. 
(d'S  Abatement,  164. 
jf.  Regulation  of  Uses  of  Streets,  164. 

a.  In  General,  164. 

b.  Moving  Buildings  on  Streets,  1 64. 
Parous  at^  Processions,  165. 

d.  Noises  on  Streets,  165. 

e.  Restrictions  as  to  Vehicles  and  Loads,  195. 
/.  Regulations  as  to  Speed,  166. 

W  Volume  XXVn. 


Digitized  by 


Google 


STREETS  AND  SWEWALKS. 


g.  Bicycles^  166. 

h.  Hiding  or  Driving  on  Sidewalks^  166. 

i.  Standing  Wagons  on  Streets^  167. 
/  Hack  Stands,  167. 

A.  Markits,  167. 

TIL  CABB  Un»  BlFADl  Of  BTBXBlIk  168. 

1.  In  General,  168. 

2.  Work  on  Street  Sy  InhaMtants^  16S. 

3.  Injuries  from  Defective  Streets  and  SidewalkSf  168. 

TUL  Actions  fob  Ivjubies  to  Stxsxt^  168. 
IX.  Kailboads  ur  Stxsets,  16S. 

I.  Scope  of  Section^  168. 

a.  Highi  to  Use  Streets  for  JRaUroad  Purposes,  x68. 
a.  Legislative  Authority,  168. 

(1)  Necessity  for,  168. 

(2)  Poztw  of  Legislature  to  Give,  i68. 
^.  Municipal  Consent,  169. 

(i)  Necessity  for^  169. 
(»)  Power  of  City  to  Give,  170. 
tf.  Authorized  Use  Not  a  Nuisance  or  Trespass,  172. 

d.  What  Constitutes  Grant  of  Authority,  17  a, 

e.  How  and  By  Whom  Right  May  Be  Questioned,  171. 

f.  Power  of  City  to  Impose  Conditions  and  Regulate  Use,  173. 

g.  Nature  and  Extent  of  Rights  Acquired,  174. 
(i)  Construction  of  Statutes  and  Ordnances  Grantii^  Right,  174. 


(a)  Easement  or  Pee,  174. 

(3)  Width  of  Right  of  Way,  174. 

(4)  Exclusiz'e  Use,  174. 


h.  Revocation  of  Liceme,  175. 

i.  Acquirement  of  Right  by  Preser^iou,  176. 
/  Transfer  of  Right,  176. 

k.  Unauthorized  Use,  176. 
/.  Private  Railroads,  177. 
Construction  and  Operation  of  Road,  177. 

a.  In  General,  .177. 

b.  Location  of  Tracks,  178. 

c.  Conformity  to  Grade  of  Street —  Cuts  and  Embankments,  178. 

d.  What  Appurtenances  May  Be  Located  in  Street,  17  8. 

e.  Right  to  Lay  Additional  Tracks,  179. 
f.  Right  to  Alter  Gauge  of  Tracks,  179. 
/.  Restoration  and  Repair  of  Street,  179. 

h.  Operation,  179. 

R^hts  and  Remedies  of  Property  Owners,  180. 
a.  Right  of  Abutting  Owners  to  Compensation  or  Dame^es,  180. 


(i)  Rule  Where  Abutter  Owns  Pee  in  Street,  180. 
fa)  Rule  Where  Pee  Is  in  City  or  Publi 
(3)  Ownership  of  Fee  Immaterial,  iSj, 


r4)  Consequential  and  Special  Injuries,  iSi. 

(5)  Statutory  Provisions  in  loiva  and  Ohio,  182. 

(6)  Abutter's  Rights  Not  Subject  to  Abridgment  by  City  or 

Legislature,  183. 

(7)  ^'Xv  -^"^  Liable  for  Compensation  or  Damt^es,  183. 
h.  Rights  of  Owners  of  Property  Not  Akittit^,  183. 

e,  Remedus  of  Abutting  Owners,  183. 
y)  Condemnation  ProceedUigs,  183. 
a)  Ejectment,  183. 

[3)  Injunction,  184. 

[4)  Action  for  Damages,  184. 
(a)  In  General,  184. 
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Qf)  What  Injuries  Actiormble^  i86. 

aa.  Change  of  Grade  — -  Impairment  of  Access^  186. 
hd.  Overflow  of  Land,  1 86. 
cc.  Smoke^  Cinders ^  Notse^  Vibration^  etc.^  186. 
iki.  Obstruction  of  Street^  187. 

«.  Improper  and  Negligent  Construction  of  Xoad^  187. 
ff.  Injuries  Inflicted  During  Construction^  187. 
gg.  Increase  in  Number  of  Tracks^  187. 
(^)  Limitations^  188. 
(tf)  Defenses^  188. 

aa.  Municipal  License^  1S8. 
bb.  Release  of  Damages,  18S. 
cc.  Estoppely  188. 
(f)  Meeuure  of  Damages^  188. 


CROSS-REFERENCES. 

For  matters  of  R leading  and  Practice^  see  the  title  STREETS  AND  HIGH- 

IVAYS  in  the  ENCYCLOP-tDiA  of  Pleading  and  Practice,  vol.  20,  p.  885. 
Fur  ot/ier  matters  of  SUBSTANTIVE  Law  and  EVIDENCE  related  to  this  subject,  see 

in  this  ivork  the  titles  HIGH  W A  KS,  vol.  15,  p.  343,  cross-references ; 

MUNICIRAL  CORPORATIONS^  vol.  20,  p.  X123,  and  cross-references s 

STREET  RAILWAYS,  ante,  p.  3. 

L  What  Consiitvtxb  Stbxet  os  Sidewalk.  —  A  street  is  a  public  way  or 
road  in  a  city  or  village,  as  distinguished  from  public  ways  or  roads  in  a  town- 
ship or  county.*  The  term  "  street "  does  not  include  private  ways,*  nor  roads 
or  ways  owned  by  private  corporations,  such  as  toll  roads;'  nor  does  the  term 
include  a  waterway  ;  *  but  a  bridge  over  a  stream  crossing  a  street  has  been 
considered  a  part  of  the  street."  A  street  is  a  public  highway,*  and  as  such 
per  se  K  public  place;'  but  not  all  highways  are  streets,**  and  this  has  been 


1.  Beflaltlim  — PtorMla.  —  Dnval  Coun^  r. 
Jacksonville,  36  Fla.  196. 

Indiana.  —  Pittsburgh,  etc,  R.  Co.  v.  Haya, 
17  Ind.  App.  261 ;  Debolt  v.  Carter,  31  Ind.  367; 
State  V.  Moriarity,  74  Ind.  103. 

Iowa.  —  Sachs  v.  Sioux  City,  109  Iowa  324. 

Kansas,  —  Ottawa  f.  McCreery,  10  Kan.  App. 
443- 

Maine.  —  State  v.  Beeman,  35  Me.  242;  Dor- 
man  V.  Lewiston,  81  Me.  411. 

Maryland.  —  Homer  v.  State,  49  Md.  378. 

Minnesota.  —  Carii  v.  Stillwater  St  R.,  etc., 
Co.,  28  Minn.  373,  41  Am.  Rep.  390. 

Mississippi.  —  Mobile,  etc.,  R.  Co.  V.  State,  51 
Miss.  140. 

Missouri.  —  California  v.  Howard,  78  Mo.  90. 
New  lersey.  —  Read  v.  Camden,  54  N.  J.  L. 

347- 

New  Vw*.  —  Parfitt  v.  Ferguson,  3  N.  Y. 
App.  Div.  i8t ;  Brace  v.  New  York  Cent.  R.  CO., 
27  N.  Y.  269. 

Ortgon.  —  Heiple  v.  East  Portland,  13  Or^on 

97. 

Pennsylvania.  —  Stormfeltz  v.  Manor  Turn- 
pike Co.,  13  Pa.  St.  560;  Southwark  R.  Co.  v. 
Philadelphia,  47  Pa.  St.  314;  Reed  v.  Erie,  79 
Pa.  St.  35a.  See  also  Robinson  v.  Local  Board, 
8  Anp.  Cas.  798. 

8tn0t  and  Lme  Diitlnnlihsd.  —  St.  Paul  v. 
CmcaRo.  etc.,  R.  Co.,  63  Minn.  330. 

S.  Private  Ways. —  Coverdalc  ».  Charlton,  4  Q. 
P.  D.  121 ;  Com.  v.  Boston,  etc.,  R.  Co.,  135 
Mass.  550.  See  also  Denver  v.  Clements,  3 
Colo.  484.   Compare  St.  Mary  v.  Barrett,  L,  B- 


9  Q.  B.  378.  43  L.  J.  M.  C  85 ;  Midland  R.  Co. 
V.  Walton,  17  Q.  B.  D.  30,  55  L.  J.  M.  C.  99> 

8,  Toll  Beads. —  Quinn  v.  Paterson,  27  N.  J. 
L.  35 ;  Wilson  v.  Allegheny  Qty,  79  Pa.  St.  273. 

4.  Waterway.—  Reed  v.  Erie,  79  Pa.  St.  346. 

5.  BridgN.->- Chicago  v.  Powers,  42  III.  169, 
89  Am.  Dec.  418;  Sachs  v.  Sioux  City,  109 
Iowa  224.  See  also  Challiss  v.  Parker,  1 1  Kan. 
391 ;  Read  v.  Camden,  54  N.  J.  L.  347,  53  N. 
J.  L.  322  (bridge  over  railroad  tracks),  and  the 
title  Bridges,  vol.  4,  .p.  920.  Compare  Heston- 
ville,  etc.,  Pass.  R.  Co.  v.  I^rty-second  St.,  etc., 
R.  Co.,  4  Pa.  Dist.  343. 

6.  Pablio  Highway — Alabama.  —  Government 
St.  R.  Co.  V.  Hanlon,  53  Ala.  81. 

Colorado.  —  Denver  v.  Clements,  3  Colo.  484 ; 
Ward  V.  Farwell,  6  Colo.  7^. 

Connecticul.  —  Hamlin  v.  Korwich.  40  Conn. 
35. 

Illinois.- — Chicago  Union  Traction  Co.  v. 
Stanford,  104  111.  App.  99. 

Indiana.  —  Brinkmeyer  v.  Evansville,  29  Ind. 
104;  Cox  V.  Louisville,  etc.,  R.  Co.,  48  Ind, 
178. 

Iowa.  —  Sachs  v.  Sioux  City,  log  Iowa  224. 
Mississippi.  —  Theobold  v.  Louisville,  etc.,  R. 
Co.,  66  Miss.  285,  14  Am.  St.  Rep.  564. 

Pennsylvania.  —  »>uthwark  R.  Co.  i>.  Phila- 
delphia, 47  Pa.  St.  .114. 

See  also  the  title  Highways,  vol.  13,  p.  352. 

7.  Carwile  v.  State,  35  Ala.  302 ;  State  V, 
Waggoner,  52  Ind.  481;  State  v.  Moriar^,  74 
Inrl.  104, 

8.  Sachs     ^^^^^  C^^*y>        Iowa  224. 
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held  true  though  the  highway  was  located  within  the  limits  of  a  city.'  The 
term  "road"'  or  *' highway in  its  broad  sense  includes  streets,  but  in  its 
more  narrow  sense  the  term  "  highway  "  does  not  include  streets,-*  and  the 
same  is.  true  with  regard  to  the  term  "  road."  • 

Stnet  ud  ttdnnlk  UaUngiiikad.  —  While  the  term  "street  "  in  its  broad  sense 
includes  both  the  roadway  for  vehicles  and  the  sidewalk  for  pedestrians,*  still 
when  used  in  its  narrow  sense  it  has  been  held  to  include  only  the  roadway 
for  vehicles,  thereby  excluding  from  the  term  the  sidewalk  for  pedestrians.'' 
The  term  "  sidewalk,"  when  used  to  designate  a  part  of  a  street,  means  that 
part  of  the  street  intended  only  for  pedestrians,  and  is  thus  distinguished  from 
that  part  of  the  street  set  apart  especially  for  vehicles  and  horsemen.®  To 
constitute  a  walk  a  sidewalk  it  is  not  essential  that  it  be  laid  directly  upon 
the  ground.*  It  is  immaterial  of  what  kind  of  material  the  walk  is  con- 
structed.'* The  sidewalk  is  equally  with  the  balance  of  the  street  a  public 
highway,"  and  a  walk  for  pedestrians  beside  a  private  road  is  not  a  sidewalk.'* 
A  cul-de-sac  or  way  open  at  one  end  only  may  be  a  street." 

IL  ESTABLHHXEHT  OF  SiBEETS—  1.  DedkaUoB.  —  One  of  the  most  frequent 
means  by  which  streets  are  established  is  through  dedication ;  this  subject  has 
been  fully  discussed  in  another  title.'* 

S.  PrMoriptiiHL  —  The  principles  applying  to  the  creation  of  streets  by  pre- 
scription have  been  fully  discussed  elsewhere.'* 


1.  Hdple  V.  East  Portland,  13  Oregon  97. 

S.  Bond.— Brace  v.  New  York  Cent.  R.  Co., 
xt  N.  Y.  269  (statute  requiring  cattle  guards  at 
road  crossings} ;  Sharett's  Road,  8  Pa.  St.  93. 

S.  Higbway.  —  Hall  v.  St.  Paul,  56  Minn. 
42S;  Northwestern  Telephone  Exch.  Co.  v.  Min- 
neapolis, 8t  Minn.  140 ;  Southern  Kansas  R.  Co. 
V.  Oldahonu  Oty,  (Olda.  190A)  69  Pac.  Rep. 
1050. 

4.  Indianapolis  v.  Croas,  7  Ind.  9;  Mobile, 
etc.,  R.  Co.  V.  State,  51  Miss.  140. 

5.  Clark  V.  Com.,  14  Bush  (Kjr.)  166  (ob- 
struction of  "  public  road  "). 

6.  StTMt  as  Inelnding  Udswalk  —  Arkansas. 
—  Little  Rock  v.  Fitzgerald,  59  Ark.  499. 

Colorado.  —  Board  of  Public  Works  v.  Hay- 
den,  13  Colo.  App.  36. 

Connecticut.  —  Ely  v.  Parsons,  a  Conn.  384 ; 
Manchester  v.  Hartford,  30  Conn.  118;  Bearda- 
ley  V.  Hartford,  50  Conn.  538. 
,  Idaho.  —  Giffen  v.  Lewiston,  6  Idaho  231 ; 
McLean  v.  Lewiston,  (Idaho  190a)  69  Pae.  Rep. 
479. 

Illinois.  —  Bloomington  v.  Bay,  42  III.  503. 

Indiana.  —  Evansville  v.  Pfisterer,  34  Ind.  45, 
7  Am.  Rep.  214;  Higert  v.  Greencastlc,  43  Ind. 
591 ;  State  v.  Berdetta,  73  Ind.  185,  38  Am.  Rep. 
117;  Chamberlain  v.  Evansville,  77  Ind.  540; 
Kokomo  V.  Mahan,  100  Ind.  242 ;  Taber  v.  Graf- 
miller,  109  Ind.  306;  Dooley  v.  Sullivan,  tia 
Ind.  451,  a  Am.  St.  Rep.  209;  Wiles  v.  Hoss, 
114  Ind.  371. 

Iowa.  —  Warren  v.  Henly,  31  Iowa  31. 

Massachusetts.  —  Dickinson  v.  Worcester, 
138  Mass.  555. 

Michigan.  —  Brevoort  v.  Detroit,  24  Mich.  325. 

Missouri.  —  Knapp  v.  St.  Lonis  Transfer  R. 
Co..  126  Ho.  26. 

Ntw  Hampshire.  —  Hall  v.  Manchester,  40  N. 
H.  410. 

Nnt  York.  —  Matter  of  Burmeister,  76  N.  Y. 
174;  Pomfrqr  V.  Saratoga  Springs,  104  N.  Y. 
4S9> 


Pennsylvania.  —  Provost  v.  New  Chester 
Water  Co.,  162  Pa.  St.  279. 

Virpmia.  —  Sands  v.  Richmond,  31  Gratt. 
(Va.)  571,  31  Am.  Rep.  74*- 

Thus,  the  word  "  street "  at  used  in  a  statute 
requiring  municipalities  to  compensate  for 
damages  resulting  from  a  change  in  the  grade  of 
a  street  includes  sidewalks.  Kokomo  v.  Mahan, 
100  Ind.  242, 

So,  also,  a  municipality,  under  statutory  aa^ 
thority  to  improve  its  streets,  may  improve  side- 
walks.   Taber  v.  Grafmiller,  109  Ind.  206. 

T.  Himmelmann  v.  Satterlee,  50  Cal.  69; 
Dyer  V.  Chase,  52  Cal.  440;  Philadelphia  v.  Lea, 
9  Phila.  (Pa.)  106,  30  Leg.  Int.  (Pa.)  52. 

8.  ttdswalk.  —  Little  Rock  v.  Fitzgerald,  59 
Ark.  499;  Ottawa  v.  Spencer,  40  III.  217;  Chi- 
cago V.  O'Brien,  1 1 1  111.  532,  53  Am.  Rep.  640 ; 
Enos  V.  Springfield,  113  III.  fis;  Chatliss  v. 
Parker,  11  Kan.  384;  Graham  v.  Albert  Lea. 
48  Minn.  201  ;  Oliver  v.  Kansas  City,  6g  Mo. 
83 ;  Ord  t>.  Nash,  50  Neb.  335.  See  also  Porter 
V.  Waring,  (Ct.  App.)  2  Abb.  N.  Cas.  (N.  Y.) 
230. 

Sidnralk  and  Crosnralk  Distingoishsd.  •  -  O'Neil 
V.  Detroit,  50  Mich.  135,  stated  and  quoted 
under  CaosswALK,  vol.  8,  p.  434. 

9.  Thus,  in  Challias  v.  Parker,  11  Kan.  384, 
a  board  walk  elevated  on  posts  was  held  to  be 
a  sidewalk,  though  in  one  place  there  waa  a 
stream  of  running  water  beneath  it. 

10.  Graham  v.  Albert  Lea,  48  Minn.  201. 

11.  Ottawa  V.  Spencer,  40  111.  217;  Chicagov. 
O'Brien,  tii  III.  532,  $3  Am.  Rep.  640. 

IS.  People  V.  Meyer.  (County  Ct.)  26  Misc. 
(N.  Y.)  117. 

IS.  Bartlett  v.  Bangor,  67  He.  460.  See  also 
Cul-de-Sac,  vol.  8,  p.  458.  Compare  Holdaoe 
V.  Cold  Spring,  23  Baib.  (N.  Y.)  103. 

14.  MUeatiOB. — See  the  title  Dedicatioit. 
vol.  9,  p.  20. 

18.  Tnscriptloa. —  See  the  title  PKESCRiPTioNr 
voL  22,  p.  1 180. 
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3.  Inoorpontioii  or  Anuezathm  of  Tortltmry  to  Koaioipality.  —  The  general 

rule  is  that  when  a  municipal  corporation  is  created  it  becomes  vested  with 
jurisdiction  over  the  territory  embraced  within  its  corporate  limits,  including 
the  parts  of  established  roads  of  the  county, and  the  same  has  been  held  true 
where  territory  is  annexed  to  an  existing  municipality.*  It  has  also  been  held 
that  the  part  of  a  turnpike  road  taken  into  a  city  by  an  extension  of  its 
boundary  and  accepted  by  the  city  becomes  a  street  thereof.*  The  fact  that 
the  county  has  made  a  v^uable  improvement  on  one  of  the  streets  does  not 
oust  the  municipality  of  its  jurisdiction  over  such  street  when  brought  within 
its  corporate  limits.* 

4.  Statutory  Prooeedingi  for  Xstablishmeiit  of  Streets — a.  In  General.  —  In 
the  absence  of  statutory  authority  municipalities  have  no  power  to  acquire  by 
compulsory  proceedings  property  for  the  establishment  of  streets,*  and  power 
merely  to  regulate  and  improve  streets  does  not  include  the  power  to  open 
and  establish  new  streets  and  condemn  property  therefon*  The  taking  of 
Jand  for  the  opening  of  streets  is  a  taking  for  a  public  use  and  may  be  author- 
ized by  the  legislature  in  the  exercise  of  the  power  of  eminent  domain/  and 
the  condemnation  of  the  absolute  fee  title  to  land  for  the  purpose  of  a  street 
may  be  authorized  as  well  as  the  condemnation  of  a  mere  easement."  The 
()uestion  whether  a  municipality  or  particular  board  has  power  to  establish 
streets  and  condemn  land  for  such  purposes  depends  upon  the  terms  of  the 
statute  conferring  the  power,'  and  power  conferred  upon  a  municipality  to 


1.  iBOOtpontion  of  Knnltlp^tj.  —  Altnand  v. 

Atlanta  ConsoL  St.  R.  Co.,  Ga.  417;  Deer- 
ing  V.  Cumberland  County,  87  Me.  See 
alBo  State  v.  Lythgoe,  6  Rich.  L.  (S.  Car.) 
112. 

S.  SxtMllM  of  GorpotmU  limit*.  —  Brown  v. 
HincB,  16  Ind.  App.  i;  McGrew  v.  Stewart,  51 
Kan.  185;  Danville  v.  Fiscal  Ct.,  (Ky.  1899)  49 
S.  W.  Rep.  458 :  Loutaville  v.  Brewer,  7a  S.  W. 
Rep.  9,  34  Ky.  L.  Rep.  1671 ;  Cascade  County  v. 
Great  Falls,  18  Mont.  537;  Thale  c.  Cincinnati, 
3  Ohio  Dec  131;  Corry  v.  Cincinnati,  10  Ohio 
Dec.  (Reprint)  601  ;  Wabaah  R.  Co.  0.  Defiance, 
8  Ohio  Cir.  Dec.  703,  10  Ohio  Cir.  Ct.  37, 
aMrmed  Ohio  St.  a6a.  See  also  Doe  v. 
Jones,  1 1  Ala.  63.  Compare  Denver  v.  Mullen, 
7  Colo.  345. 

Under  Act  Ky.  Mardi  17,  1896,  providing  for 
the  acquisition  by  counties  of  tollpikes  and 
their  conversion  into  free  highways,  and  pro- 
viding that  all  turnpikes  and  gravel  roads  thus 
acquired  shall  become  public  roads  and  be  main- 
tamed  and  kept  in  repair  by  the  county,  where 
a  tnmpilce  is  thus  acquired,  the  part  thereof 
included  within  the  limits  of  a  municipality 
becomes  a  street  of  the  municipality  to  be 
controlled  and  maintained  by  it.  Danville  v. 
Fiscal  Ct,  106  Ky.  608. 

Where  a  city  procures  the  annexation  of 
territory  traversed  by  a  county  road,  such  road 
becomes  a  street  of  the  municipality  without 
formal  recognition  of  such  fact  by  the  muni- 
cipal council.  Louisville  v.  Brewer,  (Ky.  1903} 
72  S.  W.  Rep.  9. 

Bridga.  —  Where  the  limits  of  a  city  are  ex- 
tended to  the  apposite  bank  of  a  river,  so  as 
to  embrace  a  bridge  then  owned  by  the  ooun^, 
the  bridge  becomes  part  of  the  city  street  by 
which  it  is  approached  and  thereby  ceases  to  be 
within  any  road  district  as  established  by  the 
county,  or  under  the  control  of  the  county 
officers,  but  falls  within  the  jurisdiction  of  city 
officers,  by  whom  it  is  to  be  Iwpt  in  repair. 


Caacade  County  v.  Great  Falls,  18  Mont.  537. 
See  also  Wabash  R.  Co.  v.  Defiance,  5a  Ohio 
St.  262. 

S.  Mackin  v.  Wilson,  (Ky.  1898)  45  S.  W. 
Rep.  663.  See  also  Versailles,  etc.,  Turnpike 
Co.  V.  VeraaiUes.  (Ky.  1889)  10  S.  W.  Rep.  280. 

4.  Almand  v.  Atlanta  ConsoL  St  R.  Co.,  to8 
Ga.  417. 

5.  OoBdMBMttoK— Itatator7  AvOmitr  Vooeo- 
■uy.  —  MacKellar  v.  Seeds,  10  Pa.  Super.  Ct 

167,  44  W.  N.  C.  (Pa.)  182. 

6.  Knowles  v.  Muscatine,  so  Iowa  248. 
In  Tacoma  v.  State,  4  Wash.  64,  it  was  held 

that  power  conferred  upon  the  city  of  Tacoma 
to  lay  out,  esublish,  etc.  streets  did  not  include 
an  implied  power  to  condemn  lands  therefor, 
as  there  was  nothing  in  the  grant  which  might 
not  be  accomplished  1^  a  purchase  of  the  neces- 
sary lands. 

7.  ftatntwy  Pomr.  —  Brimmer  v.  Boston, 
loa  Maas.  19.  See  the  title  Guikbht  Dokaih; 
vol.  10,  p.  1043. 

S.  Fairchild  v.  St.  Paul,  46  Minn.  540. 
0.  Itatato  Aotarminei  Exiatenoo  of  Power  — 
Calif omia.  —  Byrne  v.  Drain,   1*7  CaL  663; 
Cohen  v.  Alameda,  134  Cal.  504. 

Illinois.  —  Curry  v.  Mt.  Sterling,  15  III.  330; 
People  V.  Kirk,  162  III.  138,  53  Am.  St.  Rep. 
277- 

Louisiana.  —  New  Orleans  v.  Steinhardt,  5a 
La.  Ann.  1043. 
Maine.  —  Preble  v.  Portland,  45  Me.  241. 
iiaryUsnd.  —  Baltimore  v.  Smith,  etc.,  Brick 
Co.,  80  Md.  458. 

Mittonri.  —  In  r*  Independence  Ave.  Boule- 
vard, laS  Mo.  373. 

New  Jersey.  —  Cherry  v.  Keyport,  5a  N.  J.  L. 
544- 

New  York.  —  Matter  of  Board  of  Public 
Works,  144  N.  Y.  440;  Matter  of  Board  of  St. 
Opening,  91  Hun  (N.  Y.)  477 ;  Matter  of  Board 
of  St.  Opening,  (Supm.  Ct.)  12  Misc.  (N.  Y.) 
526;  Matter  of  Board  of  St.  Opening,  82  Hun 

104  Volume  XXVII. 


Digitized  by 


Google 


HMUamMt  ot  Hnuu,    STREETS  AND  SIDEWALKS.       autvUry  rrooMflUf*. 


"  open "  streets  has  been  held  to  empower  it  to  lay  out  and  establish  new 
streets.^  Power  conferred  upon  a  municipality  to  establish  a  street  is  to  be 
exercised  for  the  public  good  as  circumstances  may  require,  and  it  cannot  by 
contract  abridge  such  power.* 

b.  Exercise  OF  Power— (i)  /«  G^^^ra/.  —  The  power  to  establish  streets 
is  to  be  exercised  in  the  manner  provided  by  the  statutes  conferring  the 
power,'  In  many  insta^nces  the  statutes  have  provided  for  the  institution  of 
proceedings  for  the  opening  of  streets  before  particular  tribunals,  such  as  a 
particular  court,  or  commissioners,  or  the  city  council.*  The  authority  of  the 
special  tribunal  over  such  matters  is  of  a  judicial  nature,'  and  in  order  that 
jurisdiction  may  be  acquired  there  must  be  a  strict  compliance  with  every 
prerequisite  of  the  statute,  otherwise  the  proceedings  arc  invalid,*  and  a  statu- 
tory provision  that  in  all  actions  concerning  the  opening  of  streets,  all  proceed- 
ings had  for  that  purpose  shall  be  presumed  to  have  been  regular  and  legally 
taken  until  the  contrary  is  shown  applies  only  to  proceedings  had  after  juris 
diction  has  been  acquired.' 

(2)  Necessity  for  Street.  —  While,  to  authorize  the  establishment  of  a  street 
and  the  condemnation  of  land  therefor,  it  must  be  shown  to  be  of  public  con- 
venience and  utility,"  still  where  a  special  tribunal  is  made  the  tribunal  to 


(N.  Y.)  580;  Robert  v.  Kioffi  Coontr,  (N.  Y. 
1899)  53  N.  E.  Rep.  1 136. 

Pennsylvania.  —  Verooa  V.  AUegheay  Vallej 
R.  Co.,  187  Pa.  St.  358. 

Washington.  —  See  Seattle,  etc.,  R.  Co.  v. 
State.  7  Waali.  150,  38  Am.  SL  Rep.  866;  II- 
waoo  V.  Uwacxi  R.,  etc,  Co.,  17  Wash.  65a. 

Canada.  —  Gooderham  v.  Toroato,  25  Can. 
Sup.  Ct.  346. 

FowM  to  "Bxtand."— The  fact  that  theatreet 
sought  to  be  established  as  an  "  extension  "  of 
another  street  is  not  a  direct  continuation  of 
the  latter,  but  makes  an  offset  before  atarting, 
does  not  prevent  it  from  being  an  "  extenaion." 
Locuat  St..  153  Pa.  St.  376.  See  alao  Extend, 
toI.  is,  p.  573. 

L  Hannibal  v.  Hannibal,  etc^  R>  Co.,  49  Mo. 
480. 

8.  Matter  of  Opening  First  St.,  66  Mich.  43 ; 
New  York,  etc.,  R.  Co.  v.  New  Rochelle,  (Supm. 
Ct.  Spec  T.)  39  Misc.  (N.  Y.)  195. 

8.-  BunlM  of  PawMT  —  FoUoiriif  lutitory  Ba- 
fiiiMunU — Utmois.  —  Kidder  v.  Peoria,  39  111. 
77- 

Indiana. — Elkhatt  v.  Simonton,  71  Ind.  7; 
Logansport  v.  Sbiilc,  139  Ind.  353. 

Main*.  —  Biddeford  v.  York  County,  78  Me. 
105. 

Maryland. —  Baltimore  v.  Grand  Ixidge,  etc., 
44  Md.  436;  Friedcnwald  v,  SUpl^.  74  Md. 

320. 

Massacknsetls.  —  Barnes  v.  Springfield,  4 
Allen  (Mass.)  488;  Dwight  v.  Springfield,  4 
Gray  (Maas.)  107;  Lowell  v.  Hadlejr.  B  Met. 
(Mais.)  180;  Taber  v.  New  Bedford,  135  Maia. 

163. 

Minnetota.  —  St.  Paul  Union  Depot  Co.  v.  St. 
Paul,  30  Minn.  359. 

New  Jersey.  —  State  r.  Oarke,  as  N.  J.  L. 
54;  Wilson  V.  Trenton,  55  N.  J.  L.  320:  State 
V.  Union,  32  N.  J.  L.  343 ;  State  v.  Befgen,  33 
N.  J.  L.  39;  State  v.  Hudaon,  34  N.  J.  L.  531  ; 
Onderdonk  v.  Plainfidd.  42  N.  J.  L.  480. 

New  York.  —  Matter  of  Central  Park  Com'm. 
Si  Barb.  (N.  Y.)  377;  Matter  of  Beekman  St., 
30  Johns.  (N.  Y.)  369;  Havermana  v.  Troy. 


(Supm.  Ct.  Spec.  T.)  50  How.  Pr.  (N.  Y.)  510; 
Matter  of  Kingsbridge  Road,  4  Hun  (N.  Y.) 
399 ;  People  V.  Supervisor,  89  Hun  (N.  Y.)  341 ; 
Matter  of  Newland  Ave.,  (Supm.'  Cu  Gen.  T.) 
36  N.  Y.  St.  Rep.  796;  People  v.  Haverstraw, 
137  N.  Y.  88. 

Oragon.  —  Ladd  v.  East  Poitlan^  iB  Oregon 
87. 

Pennsylvania.  —  Walnut  St.,  7  Kulp  (Pa.) 
562:  Du  Bois  Opera  House  Co.  v.  Du  Bois,  16 
Pa.  Co.  Ct.  310;  Opening  of  Sheridan  Ave^  138 
Pa.  St.  264;  Locust  St.,  153  Pa.  St.  376;  West 
Chester  Alley,  160  Pa.  St.  89. 

Rhode  Island.  —  Ting^ey  v.  Providence,  9  R. 
I.  386;  Billings  V.  Providence,  (R.  I.  1895)  33 
AtL         85s.  • 

Tftnu.  —  Norwood  V.  Gonzales  County,  79 
Tex.  31 8. 

4,  Oorman  v.  Lewiston,  Bi  Me.  411.  See  the 
local  statutes  generally. 

Tha  OOBmoB  Counoil  of  a  Oity,  in  laying  out 
streets,  act,  not  aa  agents  or  officers  of  the  city, 
btit  as  puUic  ofBcers,  vested  with  «twi«t-judiciai 
functions,  and  deriving  their  power  from  the 
sovereign  authority.  The  laying  out  and  estab- 
lishing the  way  is  the  act  of  the  state,  in  the 
exercise  of  the  power  of  eminent  domain,  and 
this  power  cannot  be  destroyed  or  abridged  by 
the  acts  of  any  individual  or  the  city.  Brim- 
mer V,  Boston,  103  Mass.  19. 

6.  Matter  of  Canal  St.,  11  Wend.  (N.  Y.) 
154- 

C  PrermidtH  Xut  Bt  OonpUoi  ▼IUl  ~ 

Keifer  v.  Bridgeport,  68  Conn.  401 ;  People  v. 
Hyde  Park,  117  111.  462;  Busenbark  v.  De- 
ments, 33  Ind.  App.  SS7;  State  v.  Judge,  51  La. 
Ann.  1768;  State  v.  Jersey  City,  25  N.  J.  L. 
309 ;  People  v.  Supervisor,  89  Hun  (N.  Y.)  341 ; 
Northern  Pac.  Terminal  Co.  v.  Portland,  14 
Oregon  34;  Hogsett'a  Appeal,  2  Pa.  Super.  Ct. 
26s;  Ruhland  V.  Hazel  Green,  55  Wis.  664. 

7.  Northern  Pac.  Terminal  Co.  v.  Portland, 
14  Oregon  24 ;  Van  Sant  v.  Portland,  6  Or^on 
39S- 

8.  VMiHltr  fu  Btnet.  —  In  Micktgan,  under 
the  constitutional  provision  reqairing  the  jniy 
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determine  the  necessity  for  the  establishment  of  a  street,  its  decision,  in  the 
absence  of  fraud  or  evil  practice,  will  not  as  a  general  rule  be  disturbed,*  and 
where  a  mere  power  is  conferred  upon  a  municipality  to  open  streets  and  con- 
demn land  therefor,  it  is  discretionary  with  the  municipality  to  refuse  to  exer- 
cise the  power  with  regard  to  a  particular  proposed  street.' 

(3)  Petition  or  Consent  of  Property  Owners,  —  Statutory  provisions  requir- 
ing a  petition  or  consent  on  the  part  of  property  owners  abutting  upon  the 
street  to  be  opened  must  of  course  be  complied  with'.* 

(4)  Where  Street  May  B(  Located.  —  Where  the  statute  authorizing  the 
opening  of  a  street  expressly  fixes  the  location  of  the  street,  this  location  is, 
of  course,  controlling.* 

Public  Property. — A  municipality,  under  general  power  to  open  streets  and 
condemn  land  therefor,  has  no  power  to  condemn  or  take  land  belonging  to 
the  state  for  such  purpose.* 

Tid«  Land!  and  Land  of  ITaTigaU*  Waton.  — The  construction  of  streets  over  tide 
lands,  which  are  public  property,  may  be  authorized  by  the  legislature,*  and  in 
Illinois  it  has  been  held  that  the  legislature  may  authorize  the  extension  of  a 


to  determine  the  necessity  for  taking  land  for 
public  use,  in  determining  whether  the  taking 
of  land  for  opening  a  street  is  necessary,  the 
jury  should  consider  the  benefits  to  the  public 
and  the  cost  of  the  improvement.  Detroit  v. 
Beecher,  75  Mich.  454.  See  also  Sdfert  v. 
Brooks,  34  Wis.  443. 

1.  California.  —  Symons  v.  San  Francisco, 
IIS  Cal.  555. 

Illinois.  —  Curry  v.  Mt  Sterling,  15  111.  330; 
Chicago  V.  Wright, -69  111-  318. 

Indiana.  —  Holden  v.  Crawfordsville,  143  Ind. 
558. 

Louisiana.  —  New  Orleans  v.  Steinhardt,  52 
La.  Ann.  1043. 

Missouri. —  Saxton  v.  St.  Joseph,  60  Mo.  153  ; 
State  V.  Engelmann,  106  Mo.  6a8;  In  rt  Inde- 
pendence Ave.  Boulevard,  1 28  Mo.  273 ;  Cape 
Girardeau  v.  Houck,  129  Mo.  607. 

New  Jersey.  —  Matthiessen,  etc.,  Sugar  Re- 
fining Co.  V.  Jersey  City,  26  N.  J.  Eq.  347 ; 
North  Baptist  Qmrch  v.  Orange,  54  N.  J.  L. 
III. 

Nrw  York.  —  People  v.  Delaware,  etc.,  R.  Co., 
159  N.  Y.  545,  II  N.  Y.  App.  Div.  280,  aMrmed 
Matter  of  Folts  St.,  18  N.  Y.  App.  Div.  568. 

Pennsylvania.  —  Forty-ninth  Sl,  ao  Pa.  Co. 
Ct.  46a.  7  Pa-  D"t'  73. 

Rhode  Island.  —  Hunter  v.  Newport,  5  R.  I. 

335. 

8.  Collins  V.  Savannah,  77  Ga.  745.  See  also 
Worcester  v.  Worcester  County,  167  Mass. 
565. 

8.  Petition  or  Coniant  of  Propwty  Owmn  — 

United  Slates.  —  Liebman  v.  San  Francisco,  24 
Fed.  Rep.  70s  (construing  California  statute). 

California.  —  In  re  Grove  St.,  61  Cal.  438. 

Illinois.  —  Taylor  v.  Blootnington,  t86  111. 
497. 

Louisiana.  —  Opening  of  Royal  St.,  16  La. 
Ann.  393. 

Maitu.  —  Cassidy  v.  Bangor,  61  Me.  434; 
Dorm  an  v.  Lewiston,  81  Me.  411. 
Michigan.  —  Detroit  v.  Judge,  40  Mich.  64. 
Minnesota.  —  Fohl  v.  Chicago,  etc.,  R.'  Co.,  84 

Minn.  ,114. 

New  Jersey.  —  New  Jersey  Junction  R.  Co,  v. 
Jersey  City,  68  N.  J,  L.  108:  State  v.  Elizabeth, 
30  N.  J.  L.  176 ;  State  v.  Orange,  3a  N.  J.  L. 


49;  State  V.  Union,  32  N.  J.  L.  343;  Wirth  v. 
Jersey  City,  56  N.  J.  L.  216. 

New  York.  —  People  v.  Whitney's  Point,  32 
Flun  (N.  Y.)  5o8;'Elwood  v.  Rochester,  43  Hun 
(N.  Y.)  102;  Havermans  v.  Troy,  (Supm.  Ct. 
Spec  T.)  so  How.  Pr.  (N.  M.)  510;  Brooklyn 
V.  Patchen.  8  Wend.  (N.  Y.)  47 ;  People  v.  Port 
Jervis,  100  N.  Y.  283. 

Pennsylvania.  —  Union  Alley,  9  Fa.  Dist.  aog ; 
Speer  v.  Pittsburg,  166  Pa.  St.  S6;  Dorrance  v. 
Dorranceton,  181  Pa.  St.  164. 

Bnffloionoy  of  Pstitlon.  —  A  California  Act 
(Stat.  Cal.,  1871-72,  p.  911,  S  s)  requires  that 
the  petition  to  the  mayor  shall  be  signed  by 
the  "owners  of  a  majority  in  frontage  of  the 
property  described  in  section  four  of  this  act. 
as  said  names  are  or  shall  be  named  in  the  last 
preceding  annual  assessment  roll  for  the  state, 
ci^,  and  county  taxes."  It  was  held  that  the 
court  could  not  disregard  such  requirement  as 
to  qualification  of  petitioners,  and  no  signatures 
of  persons  whose  names  do  not  there  appear 
should  be  included.  It  was  also  held  that  signa- 
tures by  executors,  administrators,  and  agents 
must  be  excluded,  as  also  must  die  signatures 
by  the  president  and  secretary  of  a  corporation 
owning  abutting  property  without  competent  au- 
thority from  the  corporation.  It  was  further 
held  Uiat  the  determination  of  the  County  Court 
that  a  majority  of  owners  had  signed  the  pe- 
tition was  not  conclusive,  and  also  that  the  de- 
termination of  the  mayor  that  the  petition  was 
BO  signed  was  not  conclusive.  Kahn  v.  San 
Francisco,  79  Cal.  388. 

Varifloatlon.  —  Where  the  statute  required  a 
verification  by  the  city  attorney,  it  was  held 
sufficient  for  him  to  swear  that  the  petition  was 
true  to  the  best  of  his  knowledge  and  belief. 
Detroit  v.  Beecher,  75  Mich.  454,  27  Am.  &  Eng. 
Corp.  Cas.  43. 

4.  Where  Street  Be  Located.  — Matter  of 
Brooklsm,  73  N.  Y.  179. 

5.  PnbUe  fropertj.  —  Atlanta  v.  Central  R., 
etc.,  Co.,  53  Ga.  120. 

6.  Bowker  v.  Wright,  54  N.  J.  L.  130;  Co- 
lumbia, etc.,  R.  Co.  V.  Seattle,  6  Wash.  332; 
Seattle,  etc.,  R.  Co.  v.  State,  7  Wash.  150,  38 
Am.  St.  Rep.  866;  State  v.  Forrest,  12  Wash. 
483. 
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street  over  the  waters  of  Lake  Michigan,  so  long  as  the  same  does  not  interfere 
with  navigation,  commerce,  or  the  right  of  fishing.* 

Ballroad  Property.  —  Under  a  general  power  to  establish  streets  and  condemn 
property  for  such  purpose,  streets  may  be  established  across  the  tracks  of  an 
ordinary  railroad,*  but  under  a  general  power  to  open  streets  it  has  been  held 
that  streets  cannot  be  located  longitudinally  over  the  right  of  way  of  a  railroad 
company,'  nor  under  such  power  can  a  street  be  opened  through  the  depot 
grounds  of  a  railroad  company,  in  such  a  manner  as  to  destroy  or  essentially 
impair  the  company's  enjoyment  of  the  property  for  railroad  purposes.*  The 
legislature  may  expressly  authorize  the  location  of  streets  through  the  freight 
yards  of  a  railroad.* 

AoroM  Othflr  Streets  and  AUeyi.  —  Streets  may  be  opened  across  other  streets  or 
public  alleys  without  condemning  the  land  occupied  by  the  streets  or  alleys 
so  crossed  * 

Over  Eziiting  Highwayt,  —  Streets  may  be  established  over  existing  highways 
such  as  county  roads,  within  the  corporate  limits  of  a  municipality,  and  such 
.1  change  in  use  does  not  impose  an  additional  servitude  nor  constitute  a  tak- 
ing which  demands  additional  compensation.' 

TBznplka  «r  Toll  Botd.  — Though  a  turnpike  or  toll  road  is  a  public  highway, 
and  the  use  is  of  the  same  nature  as  the  use  of  streets,  still  streets  may  be  laid 
out  over  such  ways.* 

Property  AoqiUred  from  XonlolpaUty.  — As  the  taking  of  land  for  the  opening  of 
streets  is  in  the  exercise  of  the  power  of  eminent  domain,  and  as  the  sovereign 
power  of  eminent  domain  cannot  be  abridged  by  the  acts  of  any  municipality, 
the  legislature  may  authorize  the  taking  of  land  for  such  purpose,  though  the 
land  is  held  under  a  warranty  deed  from  the  municipality.* 

bad  OeoBpiaa  by  BniUlagi.  —  Under  a  general  power  to  establish  streets  and 
condemn  land  therefor,  tne  fact  that  a  building  is  constructed  upon  the  land 
sought  to  be  condemned  is  immaterial,'®  and  it  has  been  held  that  a  general 
provision  in  an  act  relating  to  the  establishment  of  "roads,"  prohibiting  the 
taking  of  land  occupied  by  a  dwelling  house  for  the  establishment  of  a  road, 
did  not  restrict  the  general  power  conferred  on  a  municipality  to  take  land  for 
a  street.'* 

OometertM.  —  In  some  instances  statutes  providing  for  the  establishment  of 
streets  expressly  prohibit  the  opening  of  streets  through  cemeteries  or  burial 
grounds.'* 

Orer  Vacated  StreeU.  —  Where  a  street  has  been  vacated  it  is  then  as  if  no 
street  had  been  located,  and  subsequently  a  new  street  may  be  established 
over  the  line  of  the  old  street.'* 

1.  People  V.  Kirk,  163  111.  138,  53  Am.  St.  Ind.  174;  Matter  of  Folts  St.,  t8  N.  Y.  App. 
Rep.  277.    See  also  Hogaett's  Appeal,  a  Pa.  Div.  s6S. 

Super.  Ct.  365.  6.  Croning  Other  Street!. —  Scotten  v.  Detroit, 

2.  Railroad  Property.  —  Oucago,  etc,  R.  Co.  106  Mich.  564. 

p.  Chicago,  166  U.  S.  337;  Oiicago,  etc.,  R.  Co.  7.  Orer  Exirtliig  Highwayt.  —  Huddleston  v. 

V.  Chicago,  151  III.  34S;  Chicago,  etc.,  R.  Co.  v.  Eugene,  34  Oregon  343. 

Cicero,  154  111.  656 ;  Pittsburg,  etc.,  R.  Co.  v.  Chi-  t.  ToU  Beadl. —  Backus  v.  Lebanon,  11  N.  H. 

cago,  159  111.  369 ;  St.  Paul,  etc.,  R.  Co.  v.  Minne-  35. 

apolis,  35  Minn.   141  ;  Hannibal  v.  Hannibal,  9.  Brimmer  v.  Boston,  102  Mass.  19. 

etc.,  R.  Co.,  49  Mo.  480;  Pet^le  v.  Delaware,  10.  Shewell  Ave.,  20  Pa.  Co.  Ct.  278. 

etc.,  R.  Co.,  II  N.  Y.  App.  Div.  280,  aMrtned  In  Patchin  v.  Brooklyn,  3  Wend.  (N.  Y.) 

159  N.  Y.  S4S;  Matter  of  North  Third  Ave.,  33  377.  power  conferred  on  a  municipality  to  take 

N.  Y.  App.  Div.  394;  Washington  St.,  13  Pa.  "lands"  for  estabUebment  of  streeta  was  held 

Co.  Ct.  388.  to  authorize  the  taking  of  land  occupied  by 

S.  New  Jersey   Southern   R.  Co.  v.  Long  buildings. 

Branch    Com'rs,    39    N.    J.    L.    38 ;    Pros-  11.  Barr  v.  New  Brunswick,  58  N.  J.  L.  255. 

pect   Park,   etc,   R.  Co.    v.   Williamson,  91  See  also  Patchin  v.  Brooklyn,  3  Wend.  (N.  Y.) 

N.  Y.  377. 

4,  Milwaukee,  etc.,  R.  Co.  v.  Faribault,  33  18,  See  the  title  Cemetekies,  voL  s,  p.  784. 
Minn.  167.  18.  Over  VaeatadStneti.— Chestnut  St.,  15  Pa. 

5.  Terre  Haute  v.  Evansville,  etc,  R.  Co.,  149  Co.  Ct.  115. 
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(5)  WidtA  of  Strttt.  —  In  some  instances  the  statutes  have  limited  the 
width  of  streets  to  be  opened.*  In  the  absence  of  any  express  restriction 
there  is  no  limit  in  respect  of  the  width  of  the  strip  of  land  to  be  condemned, 
save  only  that  in  some  sense  the  land  taken  may  be  regarded  as  useful  or 
necessary  for  the  purpose  for  which  it  is  taken,*  and  the  discretion  conferred 
upon  municipalities  as  to  the  proper  width  of  streets  to  be  opened  is  not 
reviewable.' 

(6)  Ordinances  and  Resolutions. — Ordinances  and  resolutions  with  regard 
to  the  opening  of  a  street  must  be  enacted  in  compliance  with  the  provision 
of  the  statute.* 

(7)  Notices.  —  The  statutes  relating  to  the  opening  of  streets  generally  pro- 
vide for  the  giving  of  notice  of  the  proceedings  to  the  property  owners  to  be 
affected  thereby,*  and  where  the  statute  so  decrees  the  property  owners  must 
be  given  an  opportunity  to  be  heard.*  A  statute  which  authorized  the  taking  of 
land  for  opening  streets  without  giving  notice  to  property  owners  to  be  affected 
thereby,  and  the  opportunity  to  be  heard  upon  the  question  of  compensation, 
would  be  unconstitutional  as  a  deprivation  of  property  without  due  process  of 
law.*  Notice  must  be  given  to  all  who  have  any  interest  in  the  land  to  be 
taken,*  such  as  lessees,'  mortgagees,'®  vendor  in  an  executory  contract  for  the 
sale  of  land,**  the  heirs  of  a  deceased  owner  and  not  his  administrator,**  and  a 
trustee  and  not  the  cestui  que  trust}^  Persons  acquiring  interests  in  land  to  be 
taken,  after  the  institution  of  the  proceedings  for  opening  the  street,  need  not 
be  made  parties.**  In  the  absence  of  a  constitutional  provision  to  the  contrary, 
the  legislature  may  authorize  local  officers  to  determine  certain  preliminary 
matters  in  regard  to  the  opening  of  streets,  such  as  the  line  of  the  proposed 
street,  the  necessity  for  it,  and  the  mode  of  constructing  it,  without  notice  to 
the  landowners,**  but  if  the  constitution  provides  that  these  questions  shall  be 
submitted  to  a  judicial  tribunal,  notice  is  necessary.** 

Wfttnr  of  Hottee.  —  Property  owners  whose  lands  are  to  be  taken  for  opening 
a  street  may  waive  their  right  to  notice,  and  it  is  generally  held  that  where  a 
property  owner  enters  a  full  appearance  to  the  proceedings,  without  having 
received  notice,  he  will  be  deemed  to  have  waived  it.*' 

Kanner  of  OlTing  Kotloe.  —  Statutory  provisions  as  to  the  manner  of  giving 
notice  must  be  complied  with.**  It  is  competent  for  the  legislature  to  provide 

1,  Fohl  v.  Chicago,  etc.,  R.  Co.,  84  Minn.  314.  Hotloe.  —  Whitcher  v.  Benton,  48  N.  H.  157, 

S.  Cnrran  v.  Guilfoyle,  38  N.  Y.  App.  Div.  97  Am.  Dec.  597. 
8a.  8.  Storm  Lake  v.  Iowa  Falls,  etc.,  R.  Co.,  6a 

S.  Dobson  V.  Philadelphia,  7  Pa.  Dist.  331.  Iowa  at8;  Parks  v.  Boston,  15  Pick.  (Mub.) 

4.  Ordiauew   and    Besolntloiif.  —  Cohen  v.  198;  Astor  v.  Miller,  2  Paige  (N.  Y.)  68. 
Alameda,  124  Cal.  504;  Holden  f.  Crawfords-         10.  Sherwood  v.  Lafayette,  tog  Ind.  411,  58 

ville,  143  Ind.  558;  Sute  v.  Jersey  City,  25  N.  Am.  Rep.  414;  Astor  v.  Hoyt,  5  Wend.  (N,  Y.) 

J.  L.  309;  Copcutt  V.  Yonkera,  83  Hun  (N.  Y.)  603;  Matter  of  John,  etc.,  St,  19  Wend.  (N. 

178;  Titusville  St.,  3  Pa.  Dist.  752;  Dorrance  v.  Y.)  659. 

Dorranceton,  181  Pa.  St.  164;  Grace  v.  Walker,         11,  Smith  v.  Ferris,  6  Hun  (N.  Y.)  553. 
95  Tex.  39,  Is.  Boonville  v.  Ormrod,  26  Mo.  193. 

OeMtiptiim  of  Street. —  Stone  v.  Cambridge,        18.  State  t>.  Orange,  32  N.  J.  L.  49. 
6  Ctuh.  (Mass.)  l^^>\  People  v.  Delaware,  etc..        14.  Stewart  v.  White,  98  Mo.  3a6.  See  also 

R.  Co.,  II  N.  Y.  App.  Div.  280;  Grace  v.  Pickford  v.  Lynn,  98  Mass.  491. 
Walker,  95  Tex.  39.  IS.  Lent  v.  Tilson,  72  Cal.  404;  Preble  V. 

The  rule  falsa  dtmonsiraHa  non  nocrf  is  Portland,  45  Me.  241. 
applicable.    State  v.  Orange,  3a  N.  J.  L.  49.  16.  Seifert  v.  Brooks,  34  Wis.  443. 

0.  KotloBB.  —  James  1/.  St.  Paul,  58  Minn.  459;        17.  Tingley  v.  Providence,  9  R.  I.  388. 
Matter  of  Opening  Oneida  St.,  37  N.  Y.  App,         A  city  that  has  taken  land  and  actually  coo- 

Div.  266,  revtrsing,  (County  Ct.)  22  Misc.  (N.  structed  a  street  over  it  cannot  object  that 

Y.)  335 ;  /k  re  Apple  St.,  6  Pa.  Dist.  63  ;  Walnut  no  notice  was  given  of  the  purpose  to  locate  the 

St.,  7  Kulp  (Pa.)  s6a.  way,  or  that  the  names  of  the  owners  of  the 

State  V.  Jersey  City,  25  N.  J.  L.  309.  land  were  not  stated  in  the  lay-out.    Haskell  v. 

7.  Stuart  v.  Palmer,  74  N.  Y.  190;  Owners  Bristol  County,  9  Gray  (Mass.)  341. 
of  (ground  v,  Albany,  15  Wend.  (N.  Y.)  374;         18.  Manner  of  OWlng  Kotios, —  DarlingtiHi  V. 

Hood  v.  Finch,  8  Wis.  381.  Com..  41  Pa.  St.  68;  Adams  v.  Clarksburg,  33 

t.  AU  HftTiBff  latSTMt  In  Land  Batltlsd  to  W.  Vs.  203. 
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for  the  giving  of  notice  by  publication  or  posting,' 

Vwm  of  Votioe.  —  The  form  of  notice  is  generally  regulated  by  statute,  and 
the  notice  must  conform  with  such  requirements,* 

(8)  Viewers  and  Commissioners,  —  If  the  statute  requires  the  appointment 
of  viewers  or  commissioners  to  lay  out  the  street,  sucl  provision  must  be 
complied  with  or  the  proceedings  will  be  invalid." 

OmposMtion.  —  The  compensation  of  viewers  or  commissioners  iii  street- 
opening  proceedings  is  regulated  by  statute.* 

aaaiiflwtioDB.  —  Where  the  statutes  provide  that  the  viewers  or  commissioners 
shall  have  certain  qualifications,  the  viewers  or  commissioners  must,  of  course, 
have  the  requisite  qualifications.*  Freeholders  and  taxpayers  of  the  munici- 
pality are  not  by  reason  of  interest  disqualified  to  act  as  viewers  to  assess 
damages  for  land  taken.* 

Boport  or  B«tarn.  —  The  report  oi  return  of  the  viewers  or  commissioners 
must  conform  to  the  requirements  of  the  statutes.'    It  must  be  made  within 


Where  the  statute  requires  notice  to  be 
served  upon  every  landowner  whose  residence 
is  in  the  city,  service  by  leaving  a  copy  at  the 
rendence  of  a  landowner,  with  a  member  of  bia 
familj  is  sufiicient.  Wilson  v.  Trenton,  S3  ^• 
}.  L.  178. 

HatiM  to  a  Itatloii  Agent  was  held  good  in 
Wisconsin  as  notice  to  the  "  occupant,"  where 
the  highway  was  to  be  laid  out  through  the 
depot  grounds.  State  v.  O'Connor,  78  Wis. 
2S2. 

1.  PabUeatlon  or  FoatlDg.  —  Davies  v.  Los 
Angeles.  86  Cal.  37;  St.  Paul,  etc.,  R.  Co.  v. 
Minneapolis,  35  Minn.  141;  Matter  of  Opening" 
Orange  St.,  (Supm,  Ct  Spec  T.)  so  How.  Pr. 
<N.  Y.)  344.  See  also  Matter  of  Amsterdam, 
5S  Hun  (N.  Y.)  370. 

Under  the  Maryland  statute  (3  Code  i860, 
art.  4,  9  838)  requiring  that  before  any  ordi- 
nance shall  be  passed  for  opening,  extending, 
or  widening  a  street  in  the  city  of  Baltimore, 
sixty  days'  notice  of  an  application  for  its  pass- 
age shall  be  given  in  two  of  the  dally  news- 
papers of  the  city,  it  was  held  that  as  the  statute 
by  its  terms  requires  only  one  publication  the 
courts  could  not  insert  into  the  statute  re- 
qnirements  as  to  additional  publication  or 
repetition  of  publication.  Central  Sav.  Bank 
V.  Baltimore,  71  Md.  513.  See  also  Philadelphia, 
etc.,  R.  Co.  V.  Shipley,  73  Md.  88,  in  which  it 
was  held  discretionary  with  ^e  examiners  for 
the  opening'  of  the  street  to  determine  whether 
more  than  one  publication  should  be  made. 

%  farm  of  Hotie*.  —  Hemingway  v.  Chicago, 
60  IIL  324:  Whitcher  v.  Benton,  48  N.  H. 
157.  97  Am.  Dec,  597;  State  v.  Elizabeth,  33  N. 
J.  L.  3S7;  Matter  of  Opening  Orange  St., 
(Sopm.  Ct.  Spec.  T.)  50  How.  Pr.  (N.  Y.)  244. 

Under  the  Wisconsin  statute  (S.  &  B.  Ann. 
Stat.,  I  1S67)  requiring  the  notice  of  a  super- 
visors' meeting  to  specify  the  several  tracts  of 
land  through  which  the  proposed  highway  may 
pass,  a  notice,  where  tiie  proposed  street  is  to 
cross  the  right  of  way  of  a  railway  company, 
describing  such  tract  as  a  portion  of  the  rail- 
way company's  right  of  way  and  depot  grounds, 
and  former  specifying  the  government  sub- 
divisions of  wfalcli  the  same  Is  a  part,  was  held 
sufficient.    State  v.  O'Connor,  78  Wis.  aSa. 

S.  ▼lawen  or  Oommlssloners.  —  Gregory  v. 
Bridgeport,  5s  Conn.  40;  Hough  v.  Bridgeport, 
57  CoQO.  990;  Keif«r  v.  Bridgeport,  68  Conn. 


40] ;  People  v.  Brighton,  20  Mich.  57;  Morse- 
man  V.  Ionia,  32  Mich.  283 ;  State  v.  Kewark, 
28  N.  J.  L.  491 ;  Opening  of  Albany  St.,  (Supm. 
Cl  Spec.  T.)  6  Abb.  Pr.  (N.  Y.)  S73 ;  Menges 
V.  Albany,  (Supm.  Ct.  Gen.  T.)  47  How.  Pr. 
(N.  Y.)  244 ;  Havermans  v.  Troy,  (Sapm.  Ct. 
Spec.  T.)  50  How.  Pr.  (N.  Y.)  519;  Lnmsden 
V.  Milwaukee,  8  Wis.  485. 

In  Maryland,  in  answer  to  the  objection  that 
the  proceedings  of  street  commissioners  for  fhe 
establishment  of  streets  were  invalid  because 
before  the  conclusion  of  the  proceedings  two 
members  of  the  commission  went  out  of  office 
and  were  succeeded  hy  other  members.  It  was 
held  that  the  acts  of  the  commissioners  were  in 
no  respect  personal,  but  to  every  intent  and  pur- 
pose oHicial,  and  that  therefore,  as  in  case  of 
acts  of  other  municipal  officials,  after  a  change 
in  the  members  of  the  board,  the  board  as  a 
whole  would  proceed  to  complete  the  establish- 
ment and  opening  of  the  street.  Central  Sav. 
Bank  v.  Baltimore,  71  Md.  515. 

4.  GMopMuatlOB.  —  Blunt  V.  New  York,  9  Hun 
(N.  Y.)  330;  Matter  of  New  York,  33  N. 
Y.  App.  Div.  365 ;  Matter  of  East  One  Hundred 
and  Forty-ninth  St.,  (Supm.  Ct.  Spec.  T.)  24 
Misc.  (N.  Y.)  5s8:  In  re  Wilkins  Place,  (Supm. 
Ct.  Spec.  T.)  54  N.  Y.  Supp.  65. 

B.  QuaUfleatlons.  —  State  v.  Jersey  City,  2s 
N.  J.  L.  309 ;  Sute  v.  Eliz^etb,  32  N.  J.  L. 
357 ;  State  v.  Jersey  Cify,  38  N,  J.  L.  85 ;  North- 
ern Pac.  Tmninal  Co.  v,  Portland,  14  Oregon 
24. 

Undsr  City  Ohartar.  —  Hoogh  v.  Bridgeport, 

57  Conn.  290. 

Where  a  city  charter  required  the  damages 
for  street  openings  to  be  assessed  by  three  free- 
holders, and  one  of  the  three  viewers  appointed 
was  not  a  freeholder,  it  was  held  that  the  ap- 
pointment was  not  void.  The  mistake  was  In 
the  confirmation  of  their  report,  which  had  the 
elTect  of  a  judgment  and  could  not  be  inquired 
into  collaterally.  Pittrimrg  v.  Quley,  74  Pa. 
St  262. 

6.  Bowker  V,  Wright,  54  N.  J.  L.  130. 

T.  Beport  of  Commissioners,  —  Fletcher  v.  Fu- 
gate,  3  J.  J.  Marsh.  (Ky.)  631;  Wilson  v. 
Simmons.  89  Me.  242;  State  v.  Jersey  City, 
25  N.  J.  L.  309;  Matter  of  Twenfy-elgbtfa  St, 
II  Phil.  (Pa.)  436.  33         Int.  (Pa.)  64. 

Where  the  statute  provides  for  notice  and  ths 
hearing  of  objections  to  the  report  before  final 
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the  time  fixed  by  the  statutes,*  and  the  council  must  take  the  required  action 
thereon  when  filed.* 

(9)  Locating  and  Opening.  —  Where  a  petition  by  property  owners  is  the 
basis  of  the  power  of  the  municipal  ofHcers  to  establish  the  street,  such  officers 
have  no  right  to  change  the  location  of  the  proposed  street  as  described  in  the 
petition.'  In  some  instances  the  statutes  expressly  require  the  opening  of  the 
street  to  be  made  within  a  specified  time  after  the  condemnation  of  the  land.* 
But  it  has  been  held  that  the  neglect  of  a  municipality  to  open  a  street  within 
a  reasonable  time  after  acquiring  the  land  for  it  gives  no  right  of  action  for 
damages  against  the  municipality  by  property  owners  whose  land  has  been 
taken.* 

Froperty  Owiur^  BlgU  to  Bamere  Bolldlng.  —  Where  in  the  condemnation  of  land 
for  a  street  the  owner  of  land  occupied  by  a  building  is  given  the  privilege  of 
moving  the  building  provided  such  removal  is  done  as  soon  as  necessary  for 
the  purpose  of  making  the  street,  such  owner  is  not  entitled  to  further  notice 
to  remove  the  building,  but  must  himself  observe  the  progress  in  the  construc- 
tion of  the  street,  and  remove  the  building  in  time  to  avoid  delay  in  such 
construction.* 

(10)  Compensation  forljind  Taktn,  —  Where  land  is  condemned  for  a  street, 
the  owner  is,  of  course,  as  in  other  instances  where  land  is  condemned  for  a 
public  use,  entitled  to  compensation,  and  this  is  true  although  the  land  was 
already  burdened  with  an  easement  of  a  private  way.' 

Convftrtlon  of  AII07  into  Stroot.  —  Since  a  street  furnishes  the  same  access  to 
abutting  lots  as  an  alley,  the  taking  of  an  alley  for  the  purpose  of  opening  a 


actioa  thereon  all  objections  to  the  form  of  the 
report  not  nude  in  the  manner  prescribed  by  the 
statute  will  be  deemed  waived.  McKusicle  v. 
Stillwater,  44  Minn.  372. 

Where,  under  the  charter  of  a  dty,  the  re- 
port of  the  city  surveyor  must  contain  the  plat 
of  the  survey  of  the  street,  a  statement  in 
such  report  that  the  plat  of  such  survey  is 
"  shown  on  the  plat  on  file  with  the  recorder  " 
is  insufficient.  Ladd  v.  East  Portland,  j8 
Oregon  87. 

I.  In  re  Allegheny  Ave..  39  W.  N.  C.  (Pa.) 
435 ;  Knox  St.,  43  W.  N.  C.  (Pa.)  9;  Hansberiy 
St.,  43  W.  N.  C.  (Pa.)  13. 

Where,  under  the  charter  of  a  city,  commis- 
sioners were  required  to  file  their  report  and  a 
map  within  twenty  days  after  an  ordinance 
was  referred  to  them  by  the  council,  the  neg- 
lect to  file  them  within  the  time  specified  will 
render  void  their  proceedings.  State  v.  Bay- 
onne,  35  N.  J.  L.  332. 

5.  Wilson  V.  Simmons,  89  He.  243. 

8.  LooaUon  aod  Opening. —  People  v.  Whit- 
ney's Point,  102  N.  Y.  81. 
4,  Wilcox  V.  New  Bedford,  140  Mass.  570. 

6.  Webster  v.  Chicago,  83  111.  458. 

6.  Musscy  V.  Gaboon,  34  Me.  74. 

7.  (!ompeniatlon  Cot  Land  Takan  —  Connecti- 
cut. —  Roper  v.  New  Britain,  70  Conn.  459. 

District  of  Columbia.  —  Cahill  v.  District  oi 
Columbia,  3  MacArtfaur  (D.  C.)  419. 

Indiana.  —  Terre  Haute  v.  Blake,  9  Ind.  App. 
403. 

lozt-a.  —  Greiner  v,  Sigourney,  (Iowa  1902) 
89  N.  W.  Rep.  1 103. 

Kentucky.  —  Ludlow  V.  Mackintosh,  (Ky. 
1899)  53  S.  W.  Rep.  S24. 

Maryland.  —  Baltimore  v.  Black,  56  Md. 
33^ 

Mastaehutetts.  —  Haskell  v.  Bristol  County, 
f  (iray  (Maae.)  ^1 ;  P^ks  f,  Boston,  15  Pidc. 


(Mats.)  198 ;  Foster  v.  Boston,  22  Pick.  (Mass.) 
33' 

Michigan.  —  Turner  v.  Stanton,  42  Mich.  506. 
Minnesota.  —  Daley  v.  St,  Paul,  7  Minn.  390. 
Nebraska.  —  Omaha  v.  Clarke,  (Neb.  1902) 
92  N.  W.  Rep.  146. 

New  Jersey.  —  Cherry  v.  Keyport,  52  N.  J.  L. 
544. 

New  York.  —  Murray  v.  Graham,  6  Paige  (N. 
Y.)  632;  Matter  of  Lewis  St.,  2  Wend.  (N.  Y.) 
472;  Livingston  v.  New  York,  8  Wend.  (N. 
Y.)  85,  22  Am.  Dec  622 ;  Youngs  v.  Stoddard, 
27  N.  Y.  App.  Div.  162;  Matter  of  Opening 
Edgecomb  Road,  (Supm.  Ct  Spec.  T.)  36  Misc. 
(N.  Y.)  ri9. 

Pennsylvania.  —  Matter  of  Pittsburgh,  2  W. 
&  S.  (Pa.)  320;  Philadelphia  V.  Dickson,  38  Pa. 
St.  247;  Volkmar  St.,  124  Pa.  St.  330;  Bush 
V.  McKeesport,  166  Pa.  St.  57. 

In  New  Jersey  it  has  been  held  that  under  the 
constitution  of  1844  providing  that  "private 
property  shall  not  be  taken  for  public  use  with- 
out just  compensation,  but  land  may  be  taken 
for  public  highways  as  heretofore,  until  the 
legislature  shall  direct  *  compensation  to  be 
made,"  after  the  legislature  has  directed  that 
compensation  be  made  for  land  taken  for 
streets,  its  control  over  the  subject  ceased,  and 
it  could  not  subsequently  authorise  the  taking 
of  land  for  streets  without  compensation. 
Cherry  v.  Keyport,  52  N.  J.  L.  544.  See  also 
Simmons  v.  Passaic,  42  N.  J.  L.  619. 

A  landowner  by  petitioning  a  municipality 
to  extend  a  street  through  his  land  does  not 
waive  his  right  to  compensation  for  land  taken 
for  such  street.  Turner  v,  Stanton,  42  Mich. 
S06.  See,  however.  Ball  v.  Tacoma.  9  Wash. 
592:  Foster  v.  Boston,  22  Pick.  (Maiss.)  33. 

Bight  sf  KnnlotpaUty  to  Oompaaiatloa  for  Fra^ 
uty  EalA  \n  Tnut  — Fagan  v.  Chicago,  84  IlL 
227. 
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street  does  not  damage  the  abutting  lots  so  as  to  entitle  the  iot  owners  to 
damages.* 

Tinu  of  FaymsBt.  —  The  general  rule  requiring  the  prepayment  of  compensap 
tion  or  the  giving  security  therefor  before  property  is  ttUcen  for  a  public  use 

applies  to  the  taking  of  property  for  the  estabhshment  of  a  street.* 

BotonBinatloii  of  Oonponiatioii.  —  The  statutes  generally  provide  the  method  for 
determining  the  compensation  to  be  made  for  land  taken  for  the  establishment 
of  streets.'    The  provisions  of  the  statutes  with  regard  to  the  method  of 


1.  Fagan  v.  Chic^o,  84  111.  237. 

S.  Prapaymrat  of  Compeuatioii.  —  Elkhart  v. 
Simonton,  69  Ind.  196;  Kansas  City  v.  Kausas 
fac.  R.  Co.,  18  Kan.  331;  Baltimore  v.  St. 
Agnes  Hospital,  48  Md.  419;  Goodnow  v.  Ram- 
sey County,  II  Minn.  31 ;  Hennessy  v.  St.  Paul, 
44  Minn.  306 ;  Hanunerslough  v.  Kansas  City,  57 
ido.  219;  Kecne  v.  Bristol,  26  Pa.  St  46;  Sower 
'  V.  Philadelphia,  35  Pa.  St.  331.  See  also  Jersey 
City  V.  Fitzpatrick,  30  N.  J.  Eq.  97,  and  the  title 
Eminent  Dohain,  vol.  10,  p.  1137.  Compare 
Messer  v.  Wildman,  53  Conn.  494;  Jersey  Oly 
V.  Gardner,  33  N.  J.  Eq.  62a. 

I.  Dounain^toa  of  Oompmation — ConnteH- 
cut.  —  Trinity  College  v.  Hartford,  3a  Conn. 
452;  Roper  V.  New  Britain,  70  Omn.  459; 
Potter  V.  Putnam,  74  Conn.  189. 

Delawart.  —  Fulton  v.  Dover,  8  Honst  (DeL) 
78. 

Main*.  —  Casaidy  v.  Bangor,  61  Me.  434; 
Harris  v.  Howes,  7$  Me.  436. 

Massaehmstttt.  —  Allen  v.  Charleatown,  log 
Mats.  343. 

Mieh^n.  —  Grand  Rainds  v.  Luce,  93  Mich. 

92. 

Minnesota.  —  James  v.  St.  Paul,  38  Minn.  459. 

Missouri.  —  McKee  v.  St.  Louts,  17  Mo.  184; 
Albany  v.  Gilbert,  144  Mo.  334. 

Nebraska.  —  Omaha  v.  Clarke,  (Neb.  190a)  9a 
N.  W.  Rep.  146. 

New  Jersey.  —  Pepin  v.  Elizabeth,  57  N.  J.  L. 
653;  Cavanagh  v.  Bayonne,  63  N.  J.  L,  176; 
Paret  v.  Bqronne,  39  N.  J.  L.  559;  Cherry  v. 
Keyport,  53  N.  J.  L.  544. 

New  York.  —  Betts  v.  Williamsburgh,  i  s 
Barb.  (N,  Y.)  255 ;  Matter  of  Opening  House 
Ave.,  67  Barb.  (N.  Y.)  350 ;  Buel  v.  Lochport,  3 
N.  Y.  197;  Kingston  v.  Terry,  (Supm.  Ct.  Spec 
T.)  34  Misc.  (N.  Y.)  616;  Matter  of  East  One 
Hundred  and  Eighty-second  St.,  (Si^m.  Ct. 
Spec.  T.)  34  Misc.  (N.  Y.)  593. 

Ohio.  —  Hendrickson  v.  Toledo,  33  Ohio  Cir. 
Ct.  356. 

Pennsylvania.  —  Spring  Garden  St.  Case,  4 
Rawle  (Pa.)  192:  Pittston's  Case.  7  Dd-  Co. 
Rep.  (Pa.)  482,  9  Kulp  (Pa.)  468;  Sharett's 
Road,  8  Pa.  St.  89;  In  re  Cresson  St.,  10  Pa. 
Super.  Ct.  333,  44  W.  N.  C.  (Pa.)  29S ;  Matter 
of  Church  St.,  S4  Pa-  St.  353  ;  In  re  Brady  St, 
99  Pa.  St.  591 ;  In  re  Opening  Magnolia  Ave., 
117  Pa.  St  s6. 

Rhode  Island. — Thornton  v.  North  Provi- 
dence. 6  R.  I.  433. 

South  Carolina.  —  Walker  V.  Cbarieston, 
Bailey  Eq.  (S.  Car.)  443. 

WiscoHsin.  —  Lumaden  v.  Milwaukee,  8  Wis. 
48.<;. 

AppUosttm  for  AiMsament  of  Sanatrai.  — 
Sharett's  Road.  8  Pa.  St  Sg;  In  re  Merchant 

St..  9  Phila.  fPa.)  S9o.  »9  Leg.  Int  (Pa.)  341  j 

OfiCAiiHr  of     tecntj)  ^t^  4      COi  ia4< 


Timo  of  riling  Petition  for  AiseMment  of  Dam- 

ageo.  —  itussellf.  New  Bedford,  s  Gray  (.Mass.) 
31 ;  Haskell  v.  Bristol  County,  9  Gray  (Mass.) 
341;  Loring  v.  Boston,  12  Gray  (Mass.)  209; 
&akine  v.  Boston,  14  Gray  (Mass.)  316;  Shute 
V.  Boston,  99  Mass.  336;  In  re  Ridge  Ave.,  99 
Pa.  St  469* 

Anolutmmt  of  TIawon  or  Gonunlaitonfln. — 
Nichols  V.  Bridgeport,  23  Conn.  189,  60  Am. 
Dec.  636;  Millisor  v.  Wagner,  133  Ind.  400; 
State  V.  Keokuk,  9  Iowa  438 ;  State  v.  Bergen, 
33  N.  J.  L.  73;  Opening  of  Ruan  St,  132  Pa. 
St  357. 

QoaUfloattow.  —  Judion  v.  Bridgeport,  35 
Conn.  436;  McKusick  v.  Stillwater,  44  Minn. 
373. 

Bqwrt  of  Award.  —  Sute  v.  Keokuk,  9  Iowa 

438;  Duffield  V.  Detroit,  15  Mich.  474;  Bed- 
ford St.,  1 7  Pa.  Co.  Ct.  593. 

Ooaflrmation  Boport  or  Award.  —  Matter  of 
Claiborne  St.,  4  La.  Ann.  7 ;  Brooklyn  v. 
Patches,  8  Wend.  (N.  Y.)  47;  McDermott 
V.  New  Castle,  13  Pa.  Co.  Ct  474;  Bowers  v. 
Braddock,  173  Pa.  St  596. 

Tim*  of  MaJdiig  Award.  —  Savage  v.  Buffalo, 
131  N.  Y.  568,  affirming  59  Hun  (N.  Y.) 
606. 

Bevlow. —  Piper's  Appeal,  3a  Cal.  530;  Coe  v. 
Meriden,  45  Conn.  155;  Hall  v.  Meriden,  48 
Conn.  416;  Opening  of  C.  St.,  iiS  Pa.  St  171; 
Hamilton  v.  Ft.  Wayne,  73  Ind.  t ;  Widening  of 
Roffignac  St,  4  Rob.  (La.)  357 ;  Farrell  v.  Balti- 
more, 75  Md.  493;  Grimsbaw  v.  Fall  River,  160 
Mass.  483;  Jones  v.  Minneapolis,  30  Minn. 
491;  McKee  v,  St.  Louis,  17  Mo.  184;  Wright 
V.  Butler,  64  Mo.  165  ;  Miller  v.  Newark,  35  N. 
J.  L.  460 ;  Sondl^  v.  Asheville,  1 10  N.  Car.  84 ; 
Cincinnati  v.  Coombs,  16  Ohio  181  ;  Frederick 
St,  13  Pa.  Co.  Ct  577 ;  Gardner  v.  Chester,  13 
Pa.  Co.  Ct  4;  /fi  re  Widening  of  Chestnut  St., 
138  Pa.  St  314. 

Al^aaL  —  Under  the  Pennsylvania  statute  (Act 
June  13,  1874)  which  provides  that  in  all  cases 
of  damages  assessed  against  any  municipal  or 
other  corporation  or  individual  invested  with 
the  privilege  of  taking  property  for  public  use, 
etc.,  whether  such  assessment  shall  have  been 
made  by  viewers  or  otherwise  than  on  a  trial 
in  court,  if  appeal  is  provided  for  by  existing 
laws,  an  appeal  may  be  taken  by  rither  party  to 
the  Court  of  Common  Pleas,  the  effect  of  the 
appeal  to  the  Court  of  Common  Pleas  is  to  vest 
in  that  court  exclusive  jurisdiction  of  the  ques- 
tion of  damages.  In  re  Widening  of  Chestnut 
Street.  138  Pa.  St  314. 

"  liability  of  Knnielpailty  on  Award.  —  Chicaso 
V.  Wheeler,  35  III.  478 ;  Terre  Haute  v.  BUke,  9 
Ind.  App.  403;  Busenbark  v.  Crawfordsville,  g 
Ind.  App.  578 ;  State  v.  Keoknk,  9  Iowa  4.18 ; 
Stafford  v.  Albany,  7  Johns.  (N.  Y.)  541 ;  Mat- 
ter of  Qpmili^  pav  Twenty-third  St..  ao  N.  Y, 
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determining  the  compensation  to  be  made  for  land  taken  for  a  street  must,  of 
course,  be  strictly  complied  with.* 

Jnry  Trial.  —  In  the  absence  of  any  statutory  or  constitutional  provision  to 
the  contrary,  a  property  owner  whose  land  is  taken  for  a  street  is  not  entitled 
as  a  matter  of  right  to  a  jury  trial  for  the  determination  of  the  amount  of 
his  compensation,  but  the  determination  of  such  compensation  may  be 
intrusted  to  a  special  tribunal.*  In  some  instances,  constitutional  provisions 
expressly  confer  the  right  to  a  trial  by  jury  for  the  determination  of  the 
amount  of  compensation,*  but  even  in  such  cases  the  right  is  sufficiently 
protected  by  providing  for  the  assessment  of  compensation  by  a  special 
tribunal  in  the  first  instance  and  giving  to  property  owners  the  right  to  appeal 
from  the  award  of  such  tribunal  and  the  right  to  a  jury  trial  on  such  appeal.* 

XMnn  of  GMtptBHtloB.  —  As  a  general  rule,  the  measure  of  compensation  for 
land  taken  for  a  street  is  the  market  value  of  the  land,  or  when  a  part  of  a 
tract  is  taken  the  difference  between  the  market  value  as  a  whole  before  the 
taking  and  the  value  of  the  part  remaining  after  the  taking;*  and  where  a 
street  was  laid  out  across  the  right  of  way  of  a  railroad,  the  measure  of 
damages  has  been  held  to  be  the  amount  of  decrease  in  the  value  of  the  use 
of  the  land  taken  for  railroad  purposes  caused  by  its  use  for  the  purposes  of  a 
street.*  Where  the  legislature  mtrusts  to  commissioners  the  determination 
of  the  amount  of  compensation  to  be  awarded  for  land  taken,  the  courts  will 
not,  as  a  general  rule,  interfere  with  their  decision  upon  such  question.' 

IMMtlon  for  Bensflu.  —  Where  part  of  a  tract  of  land  is  taken  for  a  street  the. 
special  benefits  accruing  to  the  residue  of  the  land  may  be  deducted  from  the 
value  of  the  land  taken!" 


App.  Div.  28 ;  Matter  of  Buffalo,  78  N.  Y.  362 ; 
Pringle  St.,  7  Kulp  (Pa.)  346. 

Time  itf  Faymsnt  of  Award.  —  Hawley  v.  Har- 
rall,  19  Conn.  143 ;  Shannahan  v.  Waterbury,  63 
Conn.  430;  Fink  v.  Newark,  40  N.  J.  L.  11; 
Hamerslcy  v.  New  York,  56  N.  Y.  533,  (Mffirm- 
ing  67  Barb.  (N.  Y.)  35 ;  Pittsburgh  v.  Irwin, 
85  Pa.  St.  430. 

EnforoMiwnt  of  Award  —  Koney  Paid  into  Court 
for  UiLknowa  <hrn«n.  —  Matter  of  Dewint,  i 
Cow.  (N.  Y.)  595,  2  Cow.  (N.  Y.)498:  Fisher 
V.  New  York,  57  N.  Y.  344. 

Xaadamu  to  Xsfuoe  tvpaaai.  —  In  rt  Ken- 
sington, etc.,  Turnpike  Co.,  97  Pa.  St.  360. 

Action  on  Award.  —  Mobile  v.  Richardson,  i 
Stew.  &  P.  (Ala.)  13;  Wbeeler  v.  Chicago,  34 
III.  105,  76  Am.  Dec.  736;  Bragg  v.  Chicago,  73 
111.  153;  Hopper  V.  Union  Tp.,  54  N.  J.  L.  343 ; 
Buell  V,  Lockport,  11  Barb.  (N.  Y.)  602;  Mc- 
CoUough  V.  Brooklyn,  33  Wend.  (N.  Y.) 
458. 

1.  Striet  Gomplianoe  with  Katntea.  —  Wright 
c  Georgetown,  4  Craneh  (C  C)  534;  Sage  o. 
Brooklyn,  89  N.  Y.  189;  Cambria  St.,  75  Pa.  St. 
3S7:  Frederick  St,  155  Pa.  St.  633. 

%.  Livingston  v.  New  York^  8  Wend  (N.  Y.) 
85,  22  Am.  Dec.  623. 

8.  Lamb  v.  Lane,  4  Ohio  St.  167 ;  Matter  of 
Wells  County  Road,  7  Ohio  St.  16. 

4.  Steuart  v.  Baltimore,  7  Md.  500 ;  Reckner 
V.  Warner,  32  Ohio  St.  275. 

6.  ICeanro  of  Compamatioa — C<m%*ci%G%i.  — 
Terry  v.  Hartford,  39  Conn.  a86 ;  Lewis  v.  New 
Britain,  52  Conn.  568. 

Indiana. —  Ft.  Wayne  v,  Hamilton,  13a  Ind. 
487.  3*  Am.  St.  Rep.  263. 

Massachusetts.  —  Dorgan  v.  Boston,  12  Allen 
(Mass.)  223;  Edmands  v.  Boston,  108  Mass. 
53$;  Whitney  v.  171m,  i»  Ma«8.  3^8;  Ctishing 


V.  Boston,  144  Mass.  317;  Green  v.  Everett,  179 
Mass.  147. 

MiehigoH.  —  Grand  Rapids  v.  Luce,  93  Mich. 
93. 

Mitsissippi.  —  Meridian  v.  Higgins,  81  Miss. 
376. 

New  For*.  —  Matter  of  Wall  St.,  17  Barb. 
(N.  Y.)  617;  Wyman  v.  New  York,  11  Wend. 
(N.  Y.)  486;  Matter  of  Opening  Eleventh  Ave., 
81  N.  Y.  436. 

Ohio.  —  Dobson  v.  Cincinnati,  34  Ohio  St. 
376. 

Oregon.  —  Portland  v.  Kamm,  10  Oregon  383. 
Penns^^vama.  —  Darlington  v.  Allefl^eny,  189 
Pa.  St  303;  Rankin  v.  Pittsburgh,  7  Pa.  Dist 

489;  Dobson  V.  Philadelphia,  9  Pa.  Dist  139; 
Dawson  v.  Pittsburgh,  159  Pa.  St  317; 
Reyenthaler  v.  Philadelphia,  160  Pa.  St  195; 
Markle  v.  Philadelphia,  163  Pa.  St  344,  35  W. 
N.  C.  (Pa.)  346;  J.  G.  Brill  Co.  V.  Philadelphia, 
167  Pa-  St  i;  Patton  v.  Philadelphia,  175  Pa. 
St.  88.  38  W.  N.  C.  (Pa.)  147:  Albertson  v. 
Philadelphia,  185  Pa.  St.  333,  42  W.  N.  C.  (Pa.) 
96;  McCombs  V.  Pittsburg,  194  Pa.  St  348; 
De  Benneville  v.  Philadelphia,  204  Pa.  St  51. 

6.  Chioigo,  etc.,  R.  Co.  v.  Chicago,  166  U.  S. 
226,  holding  also  that  the  expense  to  which  the 
railroad  company  may  be  put  in  maintaining 
gates  or  flagmen  need  not  be  considered. 

T.  Matter  of  Opening  Brook  Ave..  8  N.  Y. 
App.  Diy.  294.  See  also  Hancock  v.  City,  4  Pa. 
Dist.  345- 

8,  ItodBfltlonofBoneflts. —  Waggeman  v.  North 
Peoria,  155  111.  545;  Ft  Wayne  v.  Hamilton, 
13*  Ind.  487,  32  Am.  St.  Rep.  263;  Faircbild  v. 
St.  Paul,  46  Minn.  540 ;  Owerre  v.  New  York, 
46  Hun  (N.  Y.)  253  ;  Livingston  v.  New  York, 
8  Wend.  (N.  Y.)  85,  2a  Am.  Dec.  622;  Wyman 
V.  New  York,  11  Wend.  (N.  Y.)  486;  Genet  v, 
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LUbUit7  u  BatweM  MttiiialyJIty  Md  Oonnty.  —  In  some  instances  statutes  have 
been  enacted  fixing  the  liability  as  between  the  municipality  and  the  county 
in  which  it  is  located,  for  the  payment  of  damages  awarded  for  the  taking  of 
land  for  the  establishment  of  streets.^ 

(ii)  Discontinuance  of  Proceedings.  —  Where  ' proceedings  for  the  opening 
of  a  street  are  instituted  by  a  municipality,  the  tribunal  before  which  the 
proceedings  are  instituted  may  grant  a  discontinuance  on  the  application  of 
the  municipality,  and  before  rights  have  become  vested  by  virtue  of  such 
proceedings  either  in  the  public  or  in  individuals.* 

nL  Tacatioh  ot  Stbeetb  —  1.  Power  to  Vaoate.  —  The  legislature,  under 
its  general  control  over  the  public  rights,  may  vacate  streets,'  and  as  munici- 
palities have  no  proprietary  interest  in  the  land  of  a  street,  may  authorize 
their  vacation  by  the  abutting  property  owners.*  In  the  absence  of  l^slative 
authority  a  municipality  has  no  power  to  vacate  streets,*  nor  can  it  sell  its 
streets  so  as  to  deprive  the  public  of  their  rights  therein.*  As  has  been  gen- 
erally done,  the  legislature  may  expressly  authorize  municipalities  to  abandon 
the  public  use  of  a  street  and  exonerate  themselves  from  obligation  to  keep  it 
in  repair  and  otherwise  suitable  for  public  use,'  and  it  is  immaterial  whether 


Brooklyn,  99  N.  Y.  296.  See,  however,  Atlanta 
V.  Central  R.,  etc.,  Co.,  53  Ga.  120;  Benton  v. 
Brookline,  151  Mass.  250;  Detroit  v.  Chaffee, 
68  Mich.  635- 

1.  Boyer's  Petition,  1$  Pa.  Co.  Ct.  531 ;  L.an- 
caster  County  v.  Luicaster,  160  Pa.  St.  411; 
Lancaster  Countjr  v.  Lancaster,  170  Pa.  St.  108. 

5.  SiieontlnaanM  of  Prooeadlaga.  —  Hyde 
Park  v.  Corwitfa,  122  111.  441;  Fardridge  v. 
Hyde  Park,  131  Ml.  53;;  Wideningr  of  Roffignac 
St.,  4  Rob.  (La.)  357  ;  New  Bedford  v.  Bristol 
Connty,  9  Gray  (Mass.)  346 ;  Martin  v.  Brook- 
lyn, I  Hill  (N.  Y.)  545 ;  Matter  of  Canal  St.. 
II  Wend.  (N.  Y.)  154;  Matter  of  Anthony  St., 
ao  Wend.  (N.  Y.)  618,  32  Am.  Dec.  608 ;  In  re 
Opooing  Beech,  etc.,  St.,  91  Pa.  St.  354.  See 
also  Matter  of  New  York  Corp-,  18  Johns.  (N. 
V.)  506;  People  p.  Brooklyn,  i  Wend.  (N.  Y.) 
322,  19  Am.  Dec.  503.  Compare  People  v. 
Brooklyn,  22  Barb.  (N.  Y.)  404;  Matter  of 
Beekman  St.,  20  Johns.  (N.  Y.)  369;  Stradcr 
V.  Cincinnati,  i  Handy  (Ohio)  446. 

t.  Vower  of  Lagiilaton  to  Taeate  MntU.— 
Polack  v.  San  Francisco  Orphan  Asylmn,  48 
Cal.  492;  San  Francisco  v.  Burr,  108  Cal.  460; 
Endora  v.  Darling,  54  Kan.  654. 

Coutniotion  of  SUtnta  —  Ominlon  of  ttroat 
fnmi  Official  Xap. —  People  v.  Hibemia  Sav., 
etc.,  Soc,  84  Cal.  634 ;  San  •Francisco  v.  Burr, 
108  Cal.  460. 

4.  In  re  Albcrs.  113  Mich.  640. 

0.  Xnnlolpal  Femr  to  Taaate.  —  Texarkana  v. 
Leach,  66  Ark.  40,  74  Am.  St.  Rep.  68;  Polack 
V.  San  Francisco  Orphan  Asylum,  48  Cal.  490 ; 
Florida  Cent.,  etc.,  R.  Co.  v.  Ocala  St.,  etc.,  R. 
Co.,  39  Fla.  306 ;  (jeorgia  Southern,  etc.,  R.  Co. 
t>.  Harvey,  84  Ga.  373;  Louisville  v.  Bannon,  99 
Ky.  74;  Rohmeiser  v.  Bannon,  (Ky.  1893)  22 
S.  W.  Rep.  27 ;  Fttchburg  v.  Fitchbui^  R.  Co., 
180  Mass.  S3s:  Hoboken  Land.  etc.  Co.  v.  Ho- 
bofcen.  36  N.  J.  L.  540 ;  Jtner  Oty  v.  Central 
R.  Co.,  40  N.  J,  Eg.  417;  Newark  v.  Delaware, 
etc,  R.  Co.,  42  N.  J.  Eq.  196.  Compart  McCain 
V.  State.  62  Ala.  138. 

6.  Sale  of  Stroots,  —  Beebe  v.  Little  Rock.  68 
Arte.  39 ;  Augusta  v.  Perkins.  3  B.  Mon.  (Ky.) 
437:  Giltner  v.  Carrollton,  7  B.  Mon.  (Ky.)  680 ; 
Cooper  V.  Alden,  Harr.  (Mich.)  72;  People  v. 


Albany,  4  Hun  (N.  Y.)  675;  Com.  v,  Youi^ 
Men's  Christian  Assoc.,  169  Pa.  St  24.  Com- 
pare Acme  Brewing  Co.  v.  Central  R.,  etc,  Co., 
IIS  Ga.  494. 

T.  Grant  of  FoTor  to  XulflteUtr  to  Vm»U  — 
California.  —  Polack  v.  San  rranciaco  Orphan 
Asylum,  48  Cal.  490 ;  Brook  v.  Horton,  68  Cal. 
554  r  San  Francisco  v.  Butt,  108  Cal.  460. 

Illinois. —  Parker  v.  Catholic  Bishop,  41  111. 
App.  74,  at^rmed  146  111.  158. 

Iowa.  —  Williams  v.  ■  Carey,  73  Iowa  194 ; 
Brown  v.  Tabor,  103  Iowa  i. 

Marylaiid.  —  Van  Wltaen  v.  Gntman,  79  Md. 
405. 

Michigan.  —  In  ft  Albers,  113  Mich.  640. 
Mississippi.  —  Blocker  v.  State,  73  Miss.  720. 
Missouri.  —  Knapp  v.  St.  Louis,  153  Mo.  560. 
Nebraska.- — Lindsay  v.  Omaha,  30  Neb.  513, 
27  Am.  St.  Rep.  415. 

New  Jersey.  —  Reed  v.  Camden,  53  N.  J.  L. 
333;  Kean  v.  Elizabeth,  54  N.  J.  L.  462,  55  N. 
J.  L.  337;  United  New  Jersey  R.,  etc.,  Co.  v. 
National  Docks,  etc..  R.  Co.,  S7  N.  J.  L.  523- 

New  York.  —  People  v.  Hair,  29  Hun  (N.  V.) 
lag ;  Weinclde  v.  New  York  Cent.,  etc.,  R,  Co., 
61  Hun  (N.  Y.)  619.  IS  N.  Y.  Supp.  689;  Fear- 
ing V.  Irwin,  ss  N.  Y.  486;  Matter  of  New 
York,  166  N.  Y.  495 ;  Matter  of  East  One  Hun- 
dred and  Sixty-eighth  St.,  157  N.  Y.  409;  Mat- 
ter of  Openii^  East  One  Hundred  and  Eighty- 
second  St.,  41  N.  Y.  App.  Div.  586;  New  York, 
etc.-  R.  Co.  V.  New  Rochelle.  (Supm.  Ct.  Spec. 
T.)  29  Misc.  (N.  Y.)  195 ;  Matter  of  New  York, 
56  N.  Y.  App.  Div.  122,  afiirmed  166  N.  Y.  495. 

Ohio.  —  Kinnear  Mfg.  Co.  v.  Beatty,  65  Ohio 
St.  364,  87  Am.  St.  Rep.  600. 

Pennsylvania.  —  Vacation  of  Henry  Sl,  123 
Pa.  St.  346;  Vacation  of  Howard  St.,  142  Pa. 
St.  601 ;  Swanson  St.,  163  Pa.  St.  323 ;  Car- 
penter V,  Penn^ylvaiita  R.  Co.,  195  Pa.  St.  160. 

Rhode  Island.  —  Mathewson  St.  M.  E.  Church 
V.  Shepard,  33  R.  I.  112. 

Tennessee.  —  Anderson  v.  Turhevllle,  6 
Coldw.  (Tenn.)  150;  State  v.  Taylor,  107  Tenn. 
4SS- 

Wisconsin.  —  Kimball  v.   Kenosha,  4  Wis. 
331 ;  Baines  v.  Janesville,  100  Wis.  369. 
A  municipal  corporation  authorized  "  to  lo< 
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the  street  was  established  in  the  6rst  instance  by  dedication  or  by  condemna- 
tion under  powers  of  eminent  domain,'  or  that  special  assessments  were  levied 
to  pay  the  expense  of  originally  establishing  the  street.*  Power  to  vacate 
streets  will  not  be  implied  from  a  general  power  of  self-government.'  Under 
power  to  vacate  streets  a  municipality  may  vacate  a  strip  along  the  side  of  a 
street  as  distinguished  from  the  vacation  of  the  entire  street.  * 

Oonsmt  of  tht  Abutting  Property  Oman  is  not,  unless  expressly  made  so  by  the 
statutes,  essentia!  to  the  exercise  of  the  power  to  vacate  streets.'  but  the  stat- 
utes, in  many  instances,  require  a  petition  or  consent  on  the  part  of  property 
owners  as  a  prerequisite  to  the  vacation  of  streets.* 

2.  Sxeroise  of  Power.  —  Where  power  to  vacate  streets  is  conferred  upon 
a  municipality,  its  action  in  the  exercise  of  the  power  is  discretionary,'  and 
where  such  power  is  conferred  upon  a  municipality  "whenever  the  public 
interest  or  convenience  may  require,"  its  determination  that  public  con- 
venience requires  a  street  to  be  closed  is  conclusive  and  is  not  open  to 
review  by  the  courts.**  If  the  vacation  of  a  street  by  a  municipality  is  the 
result  of  fraud  and  collusion,  the  action  may  be  impeached  and  avoided.* 
The  vacation  of  a  street  for  a  valuable  consideration  paid  to  the  munici- 
pality by  an  individual  to  be  benefited  thereby  has  been  held  invalid,'® 
but  the  fact  that  one  of  the  reasons  for  vacating  a  street  was  to  accom- 
modate an  individual  is  not  such  a  fraud  as  will  invalidate  the  action  of  the 
municipality."  Where  a  municipality  attempts  to  vacate  a  street,  property 
owners  not  abutting  thereon  have  no  grounds  for  objecting  to  the  validity  or 


cate  and  establish  streets  and  alleys,  and  to  va- 
cate the  fame,"  may  vacate  any  street,  and  the 
ri^t  to  vacate  is  not  confined  to  the  streets 
which  the  city  may  "  locate  and  cstablisli." 
Gray  v.  Iowa  Land  Co.,  36  Iowa  387. 

1.  Glasgow  V.  St.  Louis,  107  Mo.  198. 

0.  Kean  v.  Elizabeth,  55  N.  J.  L.  337. 

8.  Thus,  the  Kentucky  statute  empowering 
municipalities  "  to  govern  themselves  by  such 
ordinances  and  resolutions  for  municipal  pur-' 
poses  as  they  may  deem  proper,  not  to  conflict 
with  this  act  nor  the  Ccmatitution,"  etc.,  does 
not  convey  power  to  racate  atreets.  LcradsvUIe 
V.  Bannon.  99  Ky.  74. 

C  Mt.  Carmd  v.  Sbaw,  155  111*  37.  46  Am. 
St.  Rep.  3". 

fi.  Consent.  —  Read  v.  Camden,  54  N.  J.  L. 
347;  Excelsior  Brick  Co.  v.  Haverstraw,  143 
N.  Y.  146. 

6.  Pettibone  t>.  Hamilton,  40  Wis.  402;  War- 
ren V.  Wausan,  66  Wis.  206 ;  James  v.  Darling- 
ton, 71  Wis.  173. 

7.  DisorstlonarT  Ezsreiss  of  Power —  California. 

—  Symons  v.  San  Francisco,  115  Cal.  553. 

Colorado.  —  Whitaett  v.  Union  Depot,  etc., 
Co.,  10  Colo.  243, 

Iowa.  —  Gray  v.  Iowa  Land  Co.,  26  Iowa  387  ; 
Stubenrauch  v.  Neyenesch,  54  Iowa  567 ;  Piatt 
V.  Chicago,  etc,  R.  Co.,  (Iowa  1887}  31  N. 
W.  Rep.  B83;  Marsballtown  v.  Forney,  61  Iowa 
578;  Dempsey  v.  Burlington,  66  Iowa  687; 
Spitzer  v.  Runyan,  113  Iowa  619. 

Maine.  —  Pillsbury  v.  Augusta,  79  Me.  71. 

Maryland.  —  Van  Witsen  f .  Gutman,  79  Md. 
40s. 

Michigan.  —  Hinchman  v.  Detroit,  9  Mich. 
103. 

Missouri.  —  Glasgow  v,  St.  Louis,  107  Mo. 
198;  Christian  v.  St.  Louis.  127  Mo.  109;  Knapp 
V.  St.  Louis,  153  Mo.  560,  156  Mo.  343;  Atkin- 
son V.  WykofF,  58  Mo.  App.  86. 


Nebraska.  —  Bellevue  v.  Bellevne  Imp.  Co., 
(Nd).  1902)  90  N,  W.  Rep.  tooa. 

New  York.  —  Matter  of  East  One  Hundred 
and  Sixty-eighth  St.,  157  N.  Y.  409. 

Rhode  Island.  —  Atty.-Gen.  v.  Shepard,  23  R. 
1.9- 

Tennessee.  —  Raht  v.  Southern  R.  Co.,  (Tenn. 
Ch.  1897)  50  S.  W.  Rep.  72. 

B.  Symons  v.  San  Francisco,  115  Cal.  555. 

9.  Taeatlon  Traadnlsnt.  —  Glasgow  v.  St. 
Louis,  107  Mo.  198;  Knapp  v.  St.  Louis,  153 

'Mo.  560. 

10.  Louisville  v.  Bannon,  99  Ky.  74 ;  Horton 
V.  Williams,  99  Mich.  423. 

11.  Meyers  V.  Tcutopolis,  131  111.  552;  Parker 
V,  Catholic  Bishop,  146  III.  158;  Marsballtown 
V.  Femey,  61  Iowa  578 ;  Kean  v.  Elizabeth,  54 
N.  J.  L.  462 ;  Morris,  etc,  Dredging  Co.  v. 
Jersey  City,  64  N.  J.  L.  587.  Compare  Smith 
V.  McDowell,  148  111.  51 ;  Louisville  v.  Bannon, 
99  Ky.  74. 

In  Knapp  v.  SL  Louis,  156  Mo.  343,  it  was 
said  that  the  vacation  of  a  portion  of  a  street 
by  a  municipality  at  the  instigation  of  a  cor- 
poration, that  the  corporation  may  use  such 
vacatied  portion  in  the  extension  of  its 
premises,  is  not  such  a  fraud  as  will  authorize 
the  courts  to  invalidate  the  ordinance.  Com- 
pare Van  Witsen  v.  Gutman,  79  Md.  405.  where 
the  vacation  of  an  alley  so  as  to  enable  the 
owner  of  property  on  both  sides  to  erect  a  con- 
tinuous building  over  the  closed  portion  of  the 
alley  without  regard  to  public  convenience  and 
welfare  was  held  invalid. 

That  vacation  proceedings  are  had  by  a  vil- 
lage board  at  the  instance  and  request,  and 
primarily  for  the  benefit,  of  owners  whose  prop- 
erty would  be  benefited  by  the  vacation,  is  not 
ground  for  declaring  the  'action  void  on  the 
gronod  of  fraud.  Bellevue  v.  Bellevue  Imp. 
Co.,  (Neb.  1902)  90  N.  W,  Rep.  loos. 
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regularity  of  the  proceedings  nor  the  right  to  an  injunction  restraining  such 
vacation.*  A  municipality  in  exercising  the  power  to  vacate  streets  must,  as 
a  general  rule,  comply  strictly  with  the  provisions  of  the  statute  conferring 
the  power.' 

Hotioa.  —  When  notice  to  property  owners  of  the  vacation  of  streets  is 
required,  the  requirement  is  obligatory,*  but  notice  may  be  waived  by  acquies- 
cence without  notice.^  In  the  absence  of  statutory  requirement,  it  has  been 
held  that  the  municipality  may  act  without  notice.^ 

SabmlMion  of  Tmtloii  to  Vote.  —  In  some  instances  the  statutes  have  required 
the  question  as  to  the  vacation  of  streets  to  be  submitted  to  popular  vote.* 

3.  Compensation  for  Vacation.  —  The  owners  of  lots  bordering  upon  a  street 
have  an  easement  of  way  in  the  street  in  addition  to  the  use  in  common 
with  the  public  generally.  This  additional  right  of  way  is  private  property 
within  the  protection  of  the  law,  and  cannot  by  the  abandonment  of  the 
rights  of  the  public  in  the  street  be  destroyed  without  due  compensation,''  and 


1.  Soo-ftbattin^  Owoen  Cannot  CompUin  — 

Calif omia.  —  Symons  o.  San  Francisco,  1 1 5  Cal. 
5SS- 

Colorado.  —  Whitsett  v.  Union  Depot,  etc., 
Co.,  10  Colo.  243. 

Illinois.  —  Chicago  v.  Union  Bldg.  Assoc., 
102  IlL  379,  40  Am.  Rep.  598 ;  Hesing  h.  Scott, 
107  III.  600 ;  Parker  v.  Catholic  Bishop,  146  111. 
158. 

Indiana.  —  House  v.  Grcen^urg,  93  Ind.  533. 
Compare  Spiegel  v.  Gansberg,  44  Ind.  418. 

Iowa.  —  Gray  v,  Iowa  Land  Co.,  a6  Iowa  387. 

Kansas.  —  Heller  Vi,  Atchison,  etc.,  R.  Co., 
z8  Kan.  625;  Arnold  v.  Weilcer,  55  Kan.  510. 

Missouri.  —  Glasgow  v.  St.  Louta,  107  Mo. 
198;  Knapp  V.  St  Louis,  153  Mo.  560,  156  Mo. 
34J. 

Nebraska.  —  Kittle  f.  Fremont,  i  Neb.  329. 

New  Jersey. —  Dodge  v.  Pennsylvania  R.  Co., 
43  N.  J.  Eq.  351,  45  N.  J.  Eq.  366. 

Rhode  Island.  —  Atty.-Gen.  v.  Shepard,  23 
R.  L  9- 

See  also  Beutel  v.  Bay  Circuit  Judge,  124 

Mich.  521. 

2.  Complianoo  with  Btatntory  Boqniramants  — 

England.  —  Reg.  v.  Jones,  12  Ad.  &  El.  684, 
40  E.  C.  L.  163. 

California.  —  Boorman  v.  Santa  Barbara,  65 
Cal.  313. 

lotva.  —  Miller  v.  Schenck,  78  Iowa  372 ; 
BIcnnerhassett  v.  Forest  City,  117  Iowa  680. 

Kansas.  —  Belleville  v.  Hallowell,  41  Kan. 
19a. 

Kentucky.  —  Martin  w.  Louisville,   97  Ky. 

30. 

Massachusetts.  —  Loring  v.  Boston,  12  Gray 
(Mass.)  209:  Lincoln  V.  Warren,  150  Mass,  309; 
Fitchburg  v.  Fitchburg  R.  Co.,  180  Mass.  535. 

Michigan.  —  Hinchman  v,  Detroit,  9  Mich. 
in3:  Price  v.  St^ay,  68  Mich.  17;  Brown  v. 
Siginaw,  107  Mich.  643;  Fnmian  v.  Furman, 
86  Mich.  391. 

Minnesota.  —  Miller  v.  Corinna,  42  Minn.  391. 

Missouri. —  St.  Louis  v.  Gleason,  93  Mo.  33; 
St.  Louis  V.  Ranken,  96  Mo.  497- 

Nebraska.  —  McNair  v.  State,  36  Neb.  259; 
Bellevue  v.  Bellevue  Imp.  Co.,  (Neb.  1903)  90 
N.  W.  Rep.  1002. 

Nete  Jersey.  —  Hammer  v.  Elisabeth,  67  N.  J. 
L.  129. 

New  York.  —  People  v.  Assessors.  59  Hun 
(N.  Y.)  407 ;  Scbafhaus  v.  New  York,  38  N.  Y. 


App.  Div.  475 ;  People  v.  Shaw,  34  N.  Y.  App. 
Div.  61 ;  Matter  of  New  York,  166  N.  Y,  495. 

Pennsylvania.  —  Adelphi  St.  Case,  2  Whart. 
(Pa.)  174;  Landsdowne  v.  Hoffman,  8  Del.  Co. 
Rep.  (Pa.)  149.  14  Vork  Leg.  Rec.  (Pa.)  163: 
Vacation  of  William  St.,  7  Pa.  Dtst.  i,  43  W. 
N.  C.  (Pa.)  7;  Chestnut  St.,  8  Pa.  Co.  Ct.  55; 
Mitter  of  Fifty-second  St.,  11  Phila.  (Pa.)  437  ; 
Pulaski  Ave.,  17  Pa.  Co.  Ct.  391,  5  Pa.  Dist. 
I ;  Ebe'B  Appeal,  31  Pitt*.  Leg.  J.  N.  S.  (Pa.) 
361;  In  re  East  Grant  St.,  tai  Pa.  St.  $96; 
WetheriU  v.  Pennsylvania  R.  Co.,  195  Pa.  St. 
156. 

Rhode  Island.  —  Atty.-Gen.  v.  Shepard,  23  R. 

^  9. 

Wisconsin.  —  Ashland  v.  Chicago,  etc.,  R.  Co., 
105  Wis.  398;  James  V.  Darlington,  71  Wis.  173. 
S.  Votioe.  —  Cook  v.  Chambersbarg,  39  N.  J. 

L.  257. 

4.  Bellevue  v.  Bellevue  Imp.  Co.,  (Nd).  1902) 
90  N.  W.  Rep.  1002. 

5.  Dempsey  v.  Burlington,  66  Iowa  687- 

6.  Lamm  v.  Chicago,  etc.,  R.  Co.,  45  Minn. 
71- 

7.  Compansation  for  Taeatlon  —  United  States. 
—  Chicago  V.  Baker,  98  Fed.  Rep.  830,  39  C.  C. 
A.  318,  86  Fed.  Rep.  753- 

Connecticut.  —  Woodruff  v.  Neal,  28  Conn. 
168 ;  Cullea  v.  New  York,  etc.,  R.  Co.,  66  Conn. 

311. 

Illinois.  —  Chicago  v.  Burdqr,  158  III.  103, 
49  Am.  St.  Rep.  14a,  dUrming  57  lU.  App.  547. 

Indiana.  —  Haynes  v.  Thomas,  7  Ind.  38; 
Indianapolis  v.  Croas,  7  Ind.  9 ;  Cook  v.  Quick, 
127  Ind.  477. 

Kentucky.  —  Gargan  v.  Louisville,  etc.,  R.  Co.. 
89  Ky.  212,  28  Am.  &  Eng.  Corp.  Cas.  355; 
Bannon  v.  Rohmeiser,  90  Ky.  48,  *9  Am.  St. 
Rep.  355- 

Maryland.  —  Van  Witscn  v.  Gutmao,  79  Md. 
405. 

Massaehitselts.  —  Webster  v.  Lowell,  142 
Mass.  324. 

Michigan.  —  Pearsall  v.  Eaton  County,  74 
Mich.  558;  Horton  v.  Williams,  99  Mich.  423. 

Missouri.  —  Heinrich  v.  St.  Louis,  125  Mo. 
434,  46  Am.  St.  Rep.  490. 

Nebraska.  —  Lindsay  v.  Omaha,  30  Neb.  512, 
27  Am.  St.  Rep.  415, 

New  York.  —  People  v.  Assessors,  59  Hun 
(N.  Y.)  407  :  Matter  of  John,  etc.,  St.,  19  Wend. 
(N.  Y.)  659.    Compare  Fearing  v.  Irwin,  55  N. 
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in  some  instances  statutes  authorizing  the  vacation  of  a  street  have  expressly 
provided  for  compensation  to  abutting  property  owners.*  It  is  generally 
held  that  owners  of  property  not  abutting  on  the  street  vacated  have  no  such 
property  in  the  street  as  entitles  them  to  damages  for  its  vacation  where  there 
is  still  left  means  of  communication  with  other  streets,  and  whatever  detriment 
or  inconvenience  they  may  suffer  by  the  closing  of  the  street  they  must  bear 
in  common  with  the  community  at  large  for  the  public  convenience  and  wel- 
fare.'* In  some  cases,  however,  it  has  been  held  that  the  right  to  compensa- 
tion is  not  confined  to  instances  of  an  actual  vacation  and  closing  of  the  part 
of  the  street  on  which  the  property  stands;  it  extends  likewise  to  one  injured 
in  the  market  value  of  his  property  by  the  vacating  of  the  street  on  one  side 
only,  so  that  his  property  is  left  at  the  end  of  a  cul-de-sac.^ 

The  XMMon  of  DaaugM  recoverable  for  the  vacation  of  a  street  is  the  diminu- 
tion in  the  market  value  of  the  property  by  reason  of  the  property  owner's  loss 
of  access.*  Only  special  damages  suffered  by  a  property  owner  through  the 
vacation  of  a  street  are  recoverable  and  not  such  as  are  common  to  the  public* 

The  rrepaymeat  of  Compeniatioii  to  abutting  property  owners  Is  not  a  requisite  to 
the  legal  vacation  of  the  street.* 

The  aunnor  of  Determinlnf  the  DunagN  from  the  vacation  of  streets  is  generally 
regulated  by  statutes.' 

Pennsylvania.  —  In  re  Cresson  St,  6  Ps.  DisL 
319;  VacatioD  of  William  St.,  7  Pa.  Oist.  i; 
Vacation  of  Howard  St.  143  Pa.  St.  601. 

5.  Koii-abattliiir  Owners —  California.  —  Polack 
V.  San  Francisco  Orphan  Asylum,  48  Cal.  490; 
Symons  v.  San  Francisco,  115  Cal.  555, 

Illinois.  —  East  St.  Louis  v.  O'Flynn,  119  III. 
300,  59  Am.  Rep.  795.  reversing  19  111.  App.  64; 
Parker  v.  Catholic  Bishop,  41  111.  App.  74. 

Indiana,  —  Dantzer  v.  Indianapolis  Union  R. 
Co.,  141  Ind.  604,  so  Am.  St.  Rep.  343. 

Kansas.  —  Heller  v,  Atchison,  etc,  R.  Co.»  aS 
Kan.  635. 

Massachusetts.  —  Smith  v.  Boston,  7  Gush. 
(Mass.)  254;  Davis  v.  Hampshire  County,  153 
Mass.  218;  Stanwood  v.  Maiden,  157  Main. 
17. 

New  Hampshire.  —  Cram  v.  Laconia,  71  N. 
H.  41. 

hfew  Jersey.  —  Kean  v.  Elizabeth,  54  N.  J.  L. 
462. 

Ohio.  —  In  re  Cincinnati,  etc.,  R.  Co.,  to  Ohio 
Cir.  Dec.  386. 

Pennsylvania.  —  Philadelphia,  etc.,  R.  Co.'s 
Appeal,  t  Pa.  Super.  Ct.  63. 

South  Carolina.  —  Cherry  v.  Rock  Hill,  48  S. 
Car.  553. 

8.  Chicago  v.  Baker,  (C.  C.  A.)  86  Fed.  Rep. 
753 ;  In  re  Melon  St.,  i8a  Pa.  St  397 ;  Carey  v. 
Scranton,  6  Lack.  Leg.  N.  (Pa.)  233. 

4,  Keainre  of  Damages,  —  Heinrich  v.  St. 
Louis,  125  Mo.  424,  46  Am.  St.  Rep.  490. 

A.  Concord's  Petition,  50  N.  H.  530 ;  Candia 
V.  Chandler,  58  N.  H.  127;  Cram  v.  Laconia,  71 
N.  H.  41 ;  In  re  Cincinnati,  etc.,  R.  Co.,  10  OUo 
Gr.  Dec.  a86. 

6.  PMptTBMnt. —  Parker  v.  Catholic  Bishop, 
146  III.  i^,  oMrming  41  III.  App.  74;  Hicks  v. 
Ward,  69  Me.  436;  Morris  v.  Pfailaddphia,  199 
Pa.  St.  357. 

T.  Rensselaer  v.  Leopold,  106  Ind.  29. 
Conflnnstlon  of  Award. —  Weinckie  v.  New 
York  Cent.,  etc.,  R.  Co.,  61  Hun  (N.  Y.)  619, 15 
N.  Y.  Supp.  689.  affirmed  133  N.  Y.  656. 

Barlnr  irfAwmrd.-=-  Hare  vi  Rice,  14s  Fa.  St 
608. 


Y.  486;  Kings  County  F.  Ins.  Co.  v.  Stevens, 
lot  N.  Y.  41]. 

North  Carolina.  —  Moose  v.  Carson,  104  N. 
Car.  431,  17  Am.  St.  Rep.  6Si. 

Ohio.  —  In  re  Cincinnati,  etc,  R,  Co.,  10 
Ohio  Cir.  Dec  286,  19  Ohio  Cir.  Ct  $62  ;  Beatty 
V.  Kinnear,  la  Ohio  Cir.  Dec.  68,  ai  Ohio  Cir. 
Ct.  384. 

Pennsylvania.  —  Bntler  St,  19  Pa.  Suiwr. 
Ct  48;  In  re  WiUiam  St,  43  W.  N.  C.  (Pa.J  7. 
Compare  McGee's  Appeal,  114  Pa.  St.  470; 
Bauer  v.  Andrews,  7  Fhila.  (Pa.)  359. 

South  Carolina.  —  Garraux  v.  Greenville,  53 
S.  Car.  575. 

r«t««j**.  —  Anderson  v.  Turbeville,  6 
Coldw.  (Tenn.)  iso. 

Compare  Hielscher  v.  Minneapolis,  46  Minn, 
529  ;  United  New  Jersey  R.,  etc,  Co.  v.  National 
Docks,  etc.,  R.  Co.,  57  N.  J.  L.  523. 

Although  the  owners  of  lots  abutting  upon 
a  street  cannot  be  deprived  of  ingress  and  egress 
to  and  from  the  same  without  compensation,  yet 
when  such  street  is  vacated  by  the  corporate  au- 
thorities, upon  their  petition  to  have  this  done, 
they  will  be  estopped  from  asserting  that  an 
easement  remains  in  the  corporation  for  their 
benefit,  and  cannot  invoke  the  principle  In  de- 
fense to  an  action  of  ejectment  by  the  owner 
of  such  vacated  street  to  recover  possession. 
Gebhardt  v.  Reeves,  75  III.  301. 

1,  Statates  —  United  Slates.  —  Chicago  v. 
Baker,  (C.  C.  A.)  86  Fed.  Rep.  753  ieonstn- 
ing  Illinois  statute). 

Illinois.  —  Bloomington  v,  Winslow,  71  111. 
App,  340. 

Massachusetts,  —  Smith  v.  Boston,  7  Gush. 
(Mass.)  254 ;  Natick  Gas  Light  Co.  v.  Natick, 
175  Mass.  246. 

New  Hampshire.  —  Cram  v.  Laconia,  71  N. 

H.  41- 

New  yor*.  —  Peters  v.  Carleton,  48  Hun  (N. 
Y.  620,  I  N.  Y.  Supp.  S3»,  a/Rrmed  124  N.  Y. 
637;  People  V.  Assessors,  $9  Hun  (N.  Y.)  407; 
Matter  of  Barclay,  91  N.  Y.  430. 

Ohio.  —  In  re  Gncinnati,  etCq  R.  Co.,  10 
Ohio  Or.  Dec.  386,  19  Ohio  Cir.  Ct,  58t> 
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4.  Xfleet  ef  Vacation.  —  Where  the  fee  to  a  street  is  in  the  municipality,  upon 
its  vacation  the  title  still  remains  in  the  municipality,'  but  where  the  munici- 
pality has  only  an  easement  in  the  land  covered  by  the  street,  the  land  reverts 
to  the  owners  of  the  fee,'  In  the  dedication  of  a  street  a  provision  that  upon 
the  vacation  of  the  street  the  land  shall  revert  to  the  dedicator  is,  of  course^ 
binding.'  In  some  instances  the  statutes  have  expressly  provided  that  in  the 
event  of  the  vacation  of  a  street  the  adjacent  lots  shall  extend  to  the  central 
line  of  thi  street,  or  the  street  be  divided  in  accordance  with  the  equities.* 

5.  A«peal  of  Vaoation,  —  After  the  power  to  vacate  a  street  has  been  duly 
exercised,  the  municipality  cannot  by  a  repeal  of  the  vacating  ordinance 
amend  its  action  in  vacating  the  street.' 

IT.  ABAVSOVimT  An»  JTovuuB.  —  The  courts  have  frequently  spoken  ot 
the  loss  of  public  rights  in  streets  by  abandonment,*  but  the  intention  tC 
abandon  must  be  evident.'  Abandonment  does  not  necessarily  follow  from  a 
nonuser**  or  from  acquiescence  in  the  erection  of  buildings  or  other  obstruction 


1.  Title  to  Pm  In  VmsM  Stnetl.  —  Wirt  v. 
HcEnery,  ai  Fed.  Rep.  *33 ;  San  Francisco  v. 
Centef,  133  Cal.  673;  Matthiessea,  etc..  Zinc 
Co.  V.  La  Salle,  117  111.  41 1 ;  Knapp  v.  St.  X^uis, 
1S3  Mo.  560;  Lindsay  v.  Omaha,  30  Neb.  512, 
27  Am.  St.  Rep.  415;  Jackson  v.  Hathaway,  15 
Johns.  (N.  Y.)  447,  8  Am.  Dec.  263 ;  Watson 
V.  New  York,  67  N.  Y.  App.  Div.  573 ;  Kings 
Coun^  F.  Ins.  Co.  v.  Stevens,  loi  N.  Y.  411  ; 
Godley  v.  City,  7  Phila.  (Pa.)  637.  Compart 
Hunter  f.  Middleton,  13  111.  50;  Gebhardt  v. 
Reeves,  7j  III.  301. 

S.  Unittd  Statu.  —  Barclay  v.  Howell,  6  Pet. 
(U.  S.)  513;  Harris  v.  Elliott.  10  Pet.  (U.  S.) 
26;  V.  S.  V.  Harris,  i  Sumn.  (U.  S.)  21 ;  Wirt 
V.  McEnery,  ai  Fed.  Rep.  233. 

Arkansas.  —  Beebe  v.  Little  Rock,  68  Ark.  39. 

Caiifomia.  ~-  Bigelow  v.  Ballerino,  (Cal. 
1^$)  41  PaC'  Rep.  14. 

Coitntelieitt.  —  Bcnham  v.  Potter,  53  Conn. 

Gtorgia.  —  Qndnnsiti,  etc.,  R.  Co.  v.  Mims, 
7t  Ga.  S40. 

Illinois.  —  St.  John  V.  Qoitzow,  72  III.  334; 
Helm  V.  Webster,  85  IlL  116;  Tiiomsen  v.  Mc- 
Cormick,  136  IlL  135, 

Indiana.  —  Decker  v.  ETantville,  etc,  R.  Co., 
ijj  Ind.  493- 

Iowa.  —  Brown  v.  Tabor,  163  Iowa  i ;  "Day  v. 
Scbroeder,  46  Iowa  546. 

Kansas,  —  Atcbison,  etc.,  R.  Co.  v.  Patch,  38 
Kan.  470;  Showalter  v.  Somhem  Kansas  R. 
Co.,  49  Kan.  4J1. 

Massachusetts.  —  Fairfield  v,  Williams,  4 
Mass.  437 ;  Alden  v.  Murdock,  13  Mass.  356. 

Minnesota.  —  Lamn  .v.  Chicago,  etc.,  R.  Co., 
45  Minn.  71. 

Nebraska.  —  Bellerue  v.  Bellevue  Imp.  Co., 
(Neb.  1903)  90  N.  W.  Rep.  looa. 

New  York.  —  Matter  of  John,  etc.,  St.,  19 
Wend.  (N.  Y.)  659;  Dunham  v.  WillUma^  36 
Bart).  (N.  Y.)  163;  Van  Amringe  v.  Harnett,  8 
Boaw.  (N.  Y.)  37a;  Wheeler  v.  Clark,  58  N.  Y. 
267;  Heard  v.  Brooklyn,  60  N.  Y,  242;  Matter 
of  New  York,  28  N.  Y.  App.  Div.  143- 

Ohio.  —  Kinnear  Mfg.  Co.  v.  Beatty,  65  Ohio 
St  364,  87  Am.  St.  Rep.  600 ;  Stevens  v.  Shan- 
non, 3  Ohio  Cir.  Dee.  386.  6  Ohio  Gr.  Ct.  143- 

Oregon.  —  Htiddlestcm  v.  Eugene,  34  Oregon 
343- 

Pemmsyhania.  —  Baoer  v.  Andrews,  7  Fhila. 


(Pa.)  3S9:  NewviUe  Road  Case,  8  Watts  (Pa.) 
172;  PatU  V.  Carver,  34  Pa.  St.  207,  64  Am.  Dec. 
649. 

.  tVashington.  —  Bormeistet  v.  Howard,  1 
Wash.  Ter.  307. 

8.  Plumer  v.  Johnston,  63  Mich.  165. 

4.  Matthiessen,  etc..  Zinc  Co.  v.  La  Salle,  117 
111.  411 ;  Thomas  v.  Hunt,  134  Mo.  392. 

5,  Belleville  f.  Hallowell,  41  Kan.  192. 
LigRlity  of  Ordinanoe  Taeatlag  8ttMt.  — 

Gormley  v.  Day,  114  111.  185. 

9,  Abtodonnunt  aAd  KonoMr.  —  Clevdand  v. 
Clevdand,  etc.,  R.  Co.,  93  Fed.  Rep.  113;  New 
York,  etc.,  R.  Co.  v.  New  Haven,  46  Conn.  257 ; 
Hewes  v.  Crete,  175  111.  348;  Lee  v.  Mound 
Station,  118  lU.  309;  Shirk  v.  Chicago,  195  III. 
398 ;  Simplot  V.  Dubuque,  49  Iowa  630 ;  Blen- 
nerhassett  v.  Forest  City,  117  Iowa  680;  Bald- 
win V.  Buffalo,  29  Barb.  (N.  Y.)  396;  St.  Vin- 
cent Female  Orphan  Asylum  v.  Troy,  12  Hun 
(N.  Y.)  317;  Evens  v.  Cincinnati,  a  Handy 
(Ohio)  336;  Lake  Shore,  etc.,  R.  Co.  v.  Cleve- 
land, I  Ohio  Dec.  t,  1  Ohio  N.  P.  i. 

T.  Hartford  v.  New  York,  etc.,  R.  Co.,  S9 
Conn.  250;  Corcoran  v.  Cliicago,  etc.,  R.  Co., 
149  111.  291 ;  Shirk  v.  Chicago,  195  III.  298, 

S.  Koniuer — United   Jtalw.  —  Oeveland  ». 
Qeveland,  etc.,  R.  Co.,  93  Fed.  Rep.  113.  See 
also  Simplot  v.  Chicago,  etc.,  R.  COn  5  McCrary 
(U.  S.)  158. 
Arkansas.  —  Beebe  v.  LltUe  Rock,  68  Ark.  39. 
Colorado.  —  Denver  v.  Girard,  ai  Colo.  447. 
Indiana.  —  Wolfe  v.  Sullivan,  133  Ind.  331; 
Lawrenceburgh  v.  Wesler,  10  Ind.  App.  153. 

Iowa.  —  PettingiU  v.  Devin,  35  Iowa  344 ; 
Prince  V,  McCoy,  40  Iowa  533. 

Lomsiana.  —  New  Orleans  v.  Magnon,  4 
Mart.  (I.a.)  af  Thibodeaux  v,  Maggioli,  4  La. 
Ann.  73 ;  Sheen  v.  Stothart,  39  La.  Ann.  630. 

Minnesota.  —  Wilder  c.  St.  Paul,  la  Minn. 
19a;  Parker  v.  St.  Paul,  47  Minn.  317- 

New  Jersey.  —  Hoboken  Land,  etc.,  Co.  v.  Ho- 
boken,  36  N.  J.  L.  540. 

Rhode  Island.  ~  Or^ene  v.  O'Connor,  18  R.  I. 
56. 

South  .Carolina.  —  Crocker  v.  Collins,  37  S. 
Car.  327,  34  Am.  St.  Rep.  753 ;  Oiafee  v.  Ailtm, 
57  S.  Car.  507. 

Wisconsin. —  Reilly  v,  Racine,  51  V/ia,  536; 
Madison  v.  Mayers,  97  Wit.  399,  65  Am.  St. 
.Rep.  lay. 
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upon  the  street,'  or  the  inclosure  of  the  street,*  or  that  taxes  are  paid  upon 
the  land  over  which  the  street  is  located  by  an  individual,'  or  from  a  delay  tn 
opening  a  street  after  dedication,*  or  in  improving  the  street.*  In  some 
instances  the  statutes  require,  where  streets  are  established,  that  possession 
thereof  must  be  taken  by  the  municipality  within  a  specified  time  and  that 
upon  nonuser  as-  highways  for  a  specified  time  they  shall  cease  to  be  streets.* 

AdTene  Pomtilon.  —  Under  the  general  principle  heretofore  announced  pro- 
hibiting the  loss  of  public  rights  by  adverse  possession/  it  is  held  by  the 
weight  of  authority,  though  the  decisions  are  conflicting,  that  adverse  posses- 
sion of  a  portion  of  a  street,  no  matter  how  long  continued,  has  no  effect  by 
reason  of  the  provisions  of  the  statute  of  limitations  to  bar  the  city  of  the 
right  to  be  restored  to  the  possession  of  the  street  to  the  full  width  thereof. 
The  title  to  the  street  is  vested  in  the  city  in  its  governmental  capacity,  to 
hold  for  the  use  of  the  public,  and  the  statute  of  limitations  does  not  run  in 
favor  of  the  individual  to  bar  the  right  of  the  public* 

V.  iKMtOTEiCBHT  OT  Btxbbtb  —  1.  PowOT  to  Improw  —  a.  In  General.  — 
Power  to  improve  and  repair  their  streets  is  generally  expressly  conferred 
upon  municipalities,*  and  has  been  considered  to  be  implied  from  the  general 
power  to  control  streets  and  from  the  duty  to  keep  them  in  repair,'*  as  well 
as  from  a  general  welfare  clause  in  the  charter  of  the  municipality.'* 

"Eepalr." — The  power  to  "repair"  streets  does  not  include  the  making  of 
an  original  improvement  of  a  street,  or  work  of  a  different  character  from  that 
previously  done  thereon." 

BeUnqnlihmeat  of  fowar.  —  The  power  conferred  on  a  municipality  to  improve 
its  streets  is  held  in  trust  for  the  public,  and  the  municipality  cannot  abrogate 
it  by  contract.** 

Drains  and  Bswart.  — While  the  power  to  construct  necessary  drains  and  sewers 
is  generally  expressly  conferred,  the  right  to  construct  drains  to  carry  off  sur- 
face water  from  the  streets  has  been  implied  under  the  general  power  to 
improve  streets.** 

Sodding  Portion  of  Street  — The  general  power  to  control  and  improve  streets 

1.  Aoqnlflooenoe  In  Obitnuitiona. — 'Denver  v.  Pitt^urgh  v.  Epping-Carpenter  Co.,  29  Pittsb. 
Girard,  21  Colo.  447 ;  Lawrencdiurgh  v.  Wea-  Leg.  J.,  N,  S.  (Pa.)  355. 

ler,  10  Ind.  App.  153;  Grandville  v.  Jeniaoo,  84  9.  OoBoral  Powwi  to  Improve  Streeta.  —  Bol- 

Mich.  54.  ton  v.  GiUeran,  105  Cal.  344,  45  Am.  St.  Rep. 

2.  Inolomre. —  Solberg  v.  Decorah,  41  Iowa  33;    Santa    Cruz    Rock    Pavement    Co.  v. 

501;  Witherapoon  v.  Meridian,  69  Mias.  288;  Broderick,  113  Cal.  628;  Lawrence  v.  People, 

Nail,  etc.,  Co.  v.  Furnace  Co.,  46  Ohio  St.  544.  188  111.  407;  Indianapolis  v.  Mansur,  15  Ind. 

3.  Paymutt  of  TaxM  hy  Individoal.  —  Louisi-  112;  Cason  v.  Lebanon,  153  Ind.  567;  Andrew 
ana  Ice  Mfg.  Co.  v.  New  Orleans,  43  La.  Ann.  v.  Auditor,  5  Ohio  Dec.  242,  5  Ohio  N.  P.  123 ; 
217;  Wilder  v.  St.  Paul,  12  Minn.  192.  Canadian  Pac.  R.  Co.  v.  Chatham  Tp.,  25  Can. 

4.  Delay  in  Openiaff.  —  Beebe  v.  Little  Rock,  Sup.  Ct  608. 

68  Ark.  39;  Reilly  v.  Racine,  51  Wis.  526;  State  10.  Mullarky  v.  Cedar  Falls,  19  Iowa  ai. 

V.  Leaver,  62  Wis.  387,  11.  Rushville  Gas  Co.  v,  Rusbville,  121  Ind. 

b.  Delay  in  Improving.  —  Louisiana  Ice  Mfg.  206,  16  Am.  St.  Rep.  388. 

Co.  V.  New  Orleans,  43  La.  Ann.  217;  Henahaw  12.  Santa    Cruz    Rock    Pavement    Co.  v. 

V.  Hunting,  i  Gray  (Mass.)  203.  Broderick,  113  Cal.  6a8.   See  also  Repaik,  vol. 

6.  Statntory   Seqolrementa. —  Wilcox  v.  New  24,  p.  470  et  seq. 

Bedford,  140  Mass.  570;  Ludlow  v.  Oswego,  25  Thus  the  power  to  repair  streets  does  not 

Hun  (N.  Y.)  260;  Vanderbeck  v.  Rochester,  include  the  power  to  repave.    Ritterskamp  i>. 

46  Hun  (N.  Y.)  87;  Cofaoes  v.  Delaware,  etc.,  Sttfel,  59  Mo.  App.  510;  Hurley  v.  Trenton, 

Canal  Co.,  54  Hun  (N.  Y.)  558;  Excelsior  66  N.  J.  L.  538. 

Brick  Co.  v.  Haverstraw,  142  N.  Y.  146;  BufTato  13.  Cannot  Be  Ahn^ted  by  Contract. —  Kreigh 

V.  Hoffeld,  (Buffalo  Super.  Ct.  Eq.  T.)  6  Misc.  v.  Chicago,  86  III.  407 ;  National  Water  Works 

(N.  Y.)  197;  Dodson  v.  Cincinnati,  5  Ohio  Dec.  Co.  v.  Kansas  City,  20  Mo.  App.  237;  Wabash 

(Reprint)  295.  R.  Co.  v.  Defiance,  $2  Ohio  St.  262;  Corry  v. 

7.  Advene  PMseaaion. —  See  the  title  Adverse  Cincinnati,  10  Ohio  Dec,  (Reprint)  601,  22 
Possession,  vol.  i,  p.  878  et  seq.  Cine.  L.  Bui.  194;  Roanoke  Gas  Co.  c  Roanoke, 

8.  Shirk  V.  Chicago,  iqi;  III.  298;   De  Kalb  88  Va.  810. 

V.  Luney,  193  111.  i8>;:  Chicago,  etc.,  R.  Co.  v.  14.  Kirkland  v.  Board  of  Public  Works,  142 

Council  Bluffs,  109  111.  425;  Holyoke  v.  Had-  Ind.  123;  Cooper  v.  Cedar  Rapids,  112  Iowa 

ley  Co.,  174  Mass.  4^4;  Barter  v.  Com.,  3  P.  367.    See  also  the  title  Draiits  and  Sbwxrs, 

&  W.  (Pa.)  253;  Gay  St.  6  Pa.  Co.  Ct.  187;  vol.  10,  p.  237. 
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has  been  held  to  authorize  sodding  the  centre  of  a  street  so  as  to  make  a  park 
thereof,  where  its  entire  width  is  not  needed  for  public  travel.' 

BridffM.  —  Under  power  to  grade,  pave,  and  otherwise  improve  streets,  it 
has  been  held  that  the  municipality  had  no  power  to  erect  in  a  street  a  bridge 
over  railroad  tracks.'  The  power  to  build  necessary  bridges  upon  streets  is, 
however,  generally  expressly  conferred  upon  municipalities.' 

Vatnn  of  impTOTomont  —  Where  the  power  to  control  and  improve  its  streets 
is  conferred  upon  a  municipality,  in  the  exercise  of  this  power  the  nature  of 
the  improvement  must  to  a  large  extent  be  left  to  the  discretion  of  the  muni- 
cipality,*' and  unless  restricted  by  statute  it  may,  after  adopting  a  general  plan 
for  the  improvement  of  its  streets,  change  such  plan  during  the  making  of  the 
improvement.* 

Tht  QoMtim  Vh»t  Bferaati  w  Fonloni  TharMf  lUjr  Be  Impnmd  has  called  for  the  con- 
struction of  particular  statutes.*  Under  a  general  power  to  improve  its  streets, 
the  municipality  is  not  required  to  improve  a  particular  street  throughout  its 
entire  length,  but  may  confine  the  improvement  to  what  it  deems  the  neces- 
sities of  the  public  at  the  time  to  require.'  .Where  the  power  is  merely  to 
improve  its  streets,  the  municipality  has  no  power  to  improve  private  ways.* 

b.  Paving.  —  Power  to  pave  streets  is  generally  expressly  conferred  upon 
municipalities,*  as  is  also  the  power  to  repave  where  the  original  paving  has 
become  worn  out.**  The  power  to  pave  and  repave  streets  has  been  held  to 
be  necessarily  implied  from  general  powers  to  control  the  use  of  streets  and 
improve  them."  The  legislature  may  authorize  municipalities  to  require  abut- 
ting property  owners  to  pave  and  keep  in  repair  the  portion  of  the  streets 
upon  which  their  property  abuts.** 

HwoMltyand  Charsotor  of  FftTlng.  —  The  necessity  for  paving  a  street  is  generally 
left  to  the  discretion  of  the  municipality,*'  and  the  same  is  true  with  regard  to 

1.  Soddfngi  —  Murphy  v.  Peoria,  1 19  IlL  509 ;  Alameda  Macadamiziiv  Co.  v.  WiUiams,  70  Cal. 

Thompaon  v.  Highland  Park,  187  liL  365.  534;  Gafaey  v.  San  Francisco,  72  Cal.  146; 

S.  Bridgos. —  Phelps  v.  Detroit,  lao  Sfich.  Rhodes  v.  Board  of  Public  Works,  10  Colo.  App. 

447'    See  also  Schneider  v.  Detroit,  7a  Mich.  99;  Johnson  v.  District  of  Columbia,  6  Mackey 

240.  (D.  C.)  31 ;  Savannah  v.  Weed,  96  Ga.  670; 

5.  Home  Bldg.,  etc,  Co.  v.  Roanoke,  91  Va.  Kittinger  v.  Buffalo,  148  N.  Y.  332;  New  Castle 
52.  V.  Rearic,  18  Pa.  Super.  Ct,  350;  Queen  St., 

4.  Dlaeretion  ai  to  ITatnre  of  Improrement. —  18  Pa.  Super.  Ct.  241;  Roundtree  v.  Galveston, 

Murphy  v.  Peoria,  119  111.  509;  English  v.  Dan<  43  Tex.  612. 

ville,  i$o  IlL  9a;  Peyton  v.  Morgan  Park,  172        10.  BepaTlnc.  —  Regenstein  v.  Atlanta,  98  Ga. 

III.  102 ;  State  v.  Miles,  138  Ind.  693  ;  State  v.  167 ;  Burcldiardt  v.  Atlanta,  103  Ga.  302 ;  Good- 

Neodesha,  3  Kan.  App.  319;  Brown  v.  Barstow,  willie  v.  Detroit,  103  Mich.  283;  Shimmons  v. 

87  Iowa  344;  Thtbideaux  v.  Maggioli,  4  La.  Saginaw,  104  Mich.  511 ;  State  v.  District  Ct.,  80 

Ann.  73;  Dunker  v.  Stiefel,  57  Mo,  App.  379;  Minn.  293;  Hurley  v.  Trenton,  66  N.  J.  L.  538; 

Berg  V.  Grace,  (Supm.  Ct.  Gen,  T.)  1  N,  Y.  St.  Renting  v.  Titusville,  175  Pa,  St.  512. 
Rep.  418;  Parsons  v.  Columbus,  50  Ohio  St.        Bigrlit  of  Property  Ownars  to  Old  PaTsment  Ba- 

460.  mOTad. — Burckhardt  v.  Atlanta,  103  Ga.  303; 

b.  State  V.  Miles,  138  Ind.  692,  Scammon  v.  Chicago,  42  111.  192;  Schmidt  v. 

6.  WhatftreetilE^BalmprOTad. —  Diggina  v.  New  Orleani,  48  La.  Ann.  1440;  Shimmons 
Hartshorne,  108  Cal.  154;  Smith  v.  Hazard,  no  v.  Saginaw,  104  Mich.  511.  See  also  Fuller  v. 
Cat.  i4S;  Flickinger  v.  Fay,  119  CaL  590;  At-  Grand  Rapids,  105  Mich.  529. 

lanla  v.  Smith,  99  Ga.  462 ;  Peabody  v.  Boston,         11.  Scbmitt  v.   New  Orleans,  48  La.  Ann, 

etc,  R,  Corp,,  181  Mass,  76.  1440;    White  v.  McKeesport,  loi  Pa.  St.  394. 

7.  Indianapolis,  etc.,  R,  Co.  v.  Capital  Pav-  Compare  Watson  v.  Passaic,  46  N.  J.  L.  124. 
ing,  etc.,  Co.,  24  Ind.  App.  114;  Neff  V.  Coving-         18.  Hart  v.   Gaven,  12  Cal,  476;   Paris  v. 
ton  Stone,  etc.,  Co.,  108  Ky.  457;  Springfield  V.  Berry,  2  J.  J,  Marsh,  (Ky,)  483;  McCormack  v. 
Weaver,  137  Mo.  650.  Patchin,  53  Mo,  33,  14  /im.  Rep.  440;  Farrar 

A  power  conferred  by  statute  upon  a  d.^  v.  St.  Louis,  80  Mo.  379 ;  Eates  v.  Owen,  90  Mo. 

"to  pave  again  any  street  on  which  the  pave-  113. 

ments  are  worn  out  and  useless"  necessarily        IS,  IHforetionu  to HeeassltyfbrandCharaetarof 

carries  witfa  it  the  power  to  repave  only  por-  Paving.  —  Dewey  v.  Des  Moines,  loi  Iowa  416 ; 

tions  of  the  street  if  the  pavements  on  such  Regenstein  v.  Atlanta,  98  Ga.  167;  Baltimore 

portions  are  worn  out  and  useless.    Bttrckhardt  v.  Stewart,  92  Md.  535 ;  Shimmons  v.  Saginaw, 

V.  Atlanta,  103  Ga,  302,  104  Mich.  511;  Diamond  v.  Mankato,  (Minn. 

8.  Spaulding  v.  Wesson,  115  Cat.  441,  1903)  93  N,  W.  Rep,  911 ;  Morse  f,  Westport, 

9.  BftVlng.  — Burk  V.  Altschul,  6  Cal.  533;  136  Mo.  276;  Morse  v.  Omaha,  (Neb.  1903)  93 
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the  character  or  nature  of  the  paving  to  be  laid  '  and  the  portion  of  the  street 
to  be  paved.'  And  under  some  statutes  the  abutting  owners  are  permitted 
to  select  the  kind  of  paving  to  be  laid.* 

FTiorEstabUHunaatof  flndo.  —  In  some  instances  the  statutes  require  the  munici- 
pality to  establish  the  grade  of  its  streets  before  exercising  the  power  to  pave,* 
but  in  the  absence  of  such  a  statutory  requirement  the  prior  establishment  of 
the  grade  of  the  street  and  the  construction  of  the  street  to  such  grade  are  not 
conditions  precedent  to  the  exercise  of  the  power  to  pave." 

Fiior  Ooutraotlon  of  Watar  and  Om  Vigm  ud  Sewan,  —  In  the  absence  of  statutory 
requirement,  a  municipality  is  not  required,  before  exercising  its  power  to 
pave  streets,  to  provide  for  the  laying  of  necessary  water  mains  and  sewers.* 
But  the  statutes  may  require  the  construction  of  sewers  and  the  laying  of  gas 
and  water  pipes  in  the  street  before  the  power  to  pave  can  be  exercised. 

c.  Sidewalks.  —  Express  . power  to  construct  sidewalks**  and  to  fix  the 
curb  line  or  width  of  sidewalks  to  be  constructed  •  is  generally  conferred  on 
municipalities.  The  term  "  street,"  as  heretofore  stated,  is  generic,  embracing 
sidewalks,  and  power  to  improve  "  streets "  includes  authority  to  improve 
sidewalks.*^  Tne  statutes  frequently  expressly  authorize  municipalities  to 
compel  the  abutting  property  owners  to  construct  sidewalks  or  to  pay  the  cost 
of  their  construction,'*  but  it  has  been  held  that  in  the  absence  of  statutory 


N.  W,  Rep.  734.  Compare  Field  v.  Barber 
Asphslt  Pav.  Co.,  117  Fed.  Rep.  925. 

1.  Cram  v.  Chicago,  138  111.  506;  Peyton  v. 
Morgan  Park,  172  111.  102;  Gait  v.  Chicago, 
1 74  111.  605  ;  Gunning  Gravel,  etc.,  Co.  v.  New 
Orleans,  4S  La-  Ann.  911;  Grand  Rapids  v. 
Board  of  Public  Worka,  87  Mich.  113,  99  Mich. 
39a;  Morse  v.  Westport,  136  Mo.  376; 
Schenectady  v.  Union  College,  66  Hun  (N.  Y.) 
179;  'Loughry  v.  Pittiburgh,  29  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  436;  Philaddpbia  v.  Evans,  139 
Pa.  St.  483. 

It  has  been  held  that  where  the  contract  for 
paving  streets  was  required  to  be  let  to  the 
lowest  bidder,  the  municipality  had  no  authority 
in  its  selection  of  the  pavement  to  limit  the 
use  of  materials  to  those  mined  from  a  -rery 
limited  number  of  mines ;  the  standard  or  grade 
of  materials  should  be  broad  enough  to  embrace, 
if  not  absolutely  all,  at  least  a  goodly  portion 
of  the  materials  of  proper  grade  offered  for  sale. 
Redersheimer  v.  Flower,  52  La.  Ann.  aoSg. 

2.  Lightner  v.  Peoria,  150  III.  80. 
Powv  to  "  Bennr,  by  the  use  of  any  material 

that  may  be  decided  on,"  any  pavement  when- 
ever the  pavement  has  become  worn  out,  has 
been  held  to  authorize  repaving  with  a  different 
material.   Regenstein  v.  Atlanta,  98  Ga.  167. 

8.  Schmitt  v.  New  Orleans,  48  La.  Ann.  1440 ; 
Moale  V.  Baltimore,  61  Md.  324;  Conde  v. 
Schenectady,  29  N,  Y.  App.  Div.  604. 

4.  Frier  ZsUblidunent  of  Grade.  —  Dorland  v. 
Bergson,  78  Cal.  637 ;  Brewster  v.  Peru,  180 
in.  134;  Allen  V.  Davenport,  107  Iowa  90 ; 
Sute  V.  Judges,  51  Minn.  539;  In  re  Delaware, 
etc..  Canal  Co.,  (County  Ct.)  8  N.  Y.  Snpp.  35^1 ; 
Whittaker  v.  Deadwood  1 2  S.  Dak.  608. 

6,  Knowles  v.  Seale,  64  Cal.  377 ;  Dyer  v. 
Hudson,  6s  Cal.  374;  Weber  v.  Johnson,  37  Mo. 
App.  601  ;  Wood  V.  Pleasant  Ridge,  5  Ohio  Cir. 
Dec.  516,  13  Ohio  Cir.  Ct.  177. 

6,  Prior  CoBitroetliHi  of  Bowart,  0««  uid  Watar 
PlpM.—  Enfidish  V.  Danville,  150  111.  93. 

7.  GoodwiHie  v.  Detroit,  103  Mich.  383. 
i.  SidewaUn.  —  Hyman  v.  Chicago,  18S  111. 

463;  Burlington,  etc.,  R.  Co.  v.  Spearman,  13 


Iowa  113;  Challiss  v.  Parker,  11  Kan.  384; 
Huling  V.  Bandera  Flag  Stone  Co.,  87  Mo.  App. 
349. 

Under  a  charter  provision  authorizing  a  city 
to  cause  streets  to  be  "  paved,  graded,  or  ma- 
cadamized," the  city  is  authorized  to  construct 
a  sidewalk  of  plank  or  other  material.  Bur- 
lington, etc.,  R.  Co.  V.  Spearman,  la  Iowa  iia. 

Property  Owasn'  Bight  to  Xaterial  of  Old  Walk 
Baplaoed,  —  Snyder  v,  Lexington,  (Ky.  1899) 
49  S.  W.  Rep.  765. 

8.  Marion  v.  Skillman,  127  Ind.  130;  Bowers 
V.  Barrett,  85  Me.  382;  State  v.  Morristown,  33 
N.  J.  L.  57;  Moore  v.  Fairport,  (Supm.  Ct. 
Spec.  T.)  II  Misc.  (N.  Y.)  146;  Reynoldsville 
Borough,  22  Pa,  Co.  Ct.  461 ;  McCune  v.  Mc- 
Keesport,  30  Pittsb.  Leg.  J.  N.  S.  (Pa.)  145: 
Darlington  v.  Com.,  41  Pa.  St.  68. 

10.  Taber  t',  Grafmiller,  109  Ind.  ao6 ;  Wiles 
V.  Hoss,  114  Ind.  371;  Keith  v.  Wilson,  145 
Ind.  149;  Buell  v.  Ball,  20  Iowa  282;  Warren  v. 
Henly,  31  Iowa  31. 

11.  OompellioR  Propsrty  Owners  to  Oonstmot 
UimnHk— United  States.  — Hitebcock  v.  Gal- 
veston, 3  Woods  (U.  S.)  287. 

/f/oioma.  — Amdt  v.  Cullman,  133  Ala.  540, 
90  Am.  St.  Rep.  93a. 

Arkansas.  —  James  v.  Pine  Bluff,  49  Ark.  199. 
Colorado.  —  Palmer  v.  Way,  6  Colo.  106. 
Connecticut.  —  Norwich  v.  Hubbard,  22  Conn. 
588:  Yale  College  v.  New  Haven,  57  Conn.  i. 

Illinois.  —  Hawes  v.  Chicago,  158  III.  653; 
McChcsney  v.  Chicago,  173  III,  75;  Walker  v. 
Morgan  Park,  175  111.  570;  Western  Springs  v. 
Hill,  177  111.  634. 

Indiana.  —  Wiles  v.  Hoss,  1 14  Ind.  371 ; 
Keith  V.  Wilson,  145  Ind.  149;  Drew  »,  Geneva, 
150  Ind.  662;  Shrum  v.  Salem,  13  Ind.  App. 
IIS ;  Clay  City  i'.  Bryson,  30  Ind.  App.  490. 

Iowa.  —  Hartrick  v.  Farmington,  108  Iowa 
31;  Buell  V.  Ball,  30  Iowa  382;  Warren  v. 
Henly,  31  Iowa  31. 

Kansas.  —  Emporia  v.  Gilchrist,  37  Kan.  533 ; 
Seward  v.  Rheiner.  3  Kan.  App.  95. 

Kentucky.  —  Hood  v.  Lebanon,  (Ky.  1891) 
15  S.  W.  Rep.  S16:  Macldn  v.  Wilson,  (Ky. 
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provision  this  duty  cannot  be  imposed  on  abutting  owners.^  Under  power  to 
construct  or  to  compel  property  owners  to  construct  sidewalks,  the  'munici- 
pality has  no  authority  to  construct  other  improvements  not  necessarily  a 
part  thereof.'  In  the  absence  of  statutory  liability  a  municipality  is  under  no 
duty  to  construct  sidewalks  upon  its  streets.* 

FrivilcgB  <rf  Pratttty  Owiwr  M  OoBitnut.  —  In  some  instances,  where  sidewalks  are 
to  be  constructed  at  the  expense  of  the  abutting  property  owners,  the  statutes 
give  to  such  owners  the  privilege  of  performing  the  work  within  a  specified 
time,  and  prohibit  the  municipality  within  such  time  from  constructing  the 
walk  at  the  cost  of  the  owner.* 

HMOHity  and  Clwneter  of  Bldewalk.  —  Where  a  municipality  has  general  power 
to  compel  the  construction  of  sidewalks,  the  kind  or  character  of  walk  to  be 
constructed  is  a  matter  within  its  discretion,*  and  the  same  is  true  with  regard 
to  the  necessity  and  utility  of  the  walk.*  In  some  instances,  however,  the 
action  of  municipalities  in  requiring  property  owners  to  replace  sidewalks 


1898)  45  S.  W.  Rep.  663;  Hackworth  v.  Louis- 
ville Artificial  Stone  Co.,  106  Ky.  334;  Hazel- 
green  V.  McNabb,  64  S.  W.  Rep.  431,  23  Ky. 
L.  Rep.  811. 

Massachusellt.  —  Charlcstown  v.  Stone,  15 
Gray  (Mass.)  40. 

Michigan.  —  Port  Huron  v.  JeBkinson,  77 
Mich.  414,  18  Am.  St.  Rep.  409;  In  re  O'Brien, 
1 19  Micb.  540. 

Mississippi.  —  Macon  v.  Patty,  57  Miss.  378, 
34  Am.  Rep.  45'- 

Missouri.  —  Marioaville  v.  Hen'son,  65  Mo. 
App.  397. 

New  Jersey. —  Paxson  v.  Sweet,  13  N.  J.  L. 
196. 

Ifew  York.  —  Moore  v.  Fairport,  (Snpitt.  Ct. 
Spec  T.)  II  Misc.  (N.  Y.)  146. 

Ohio.  —  Cincinnati  v.  Longworth,  10  Ohio 
Dec.  (Reprint)  598,  32  Cine.  L.  Buh  IS3. 

Pennsylvania.  —  Findley  v.  Pittsburgh,  (Pa. 
1887)  II  Atl.  Rep.  6^8;  Athens  v.  Carmer,  169 
Pa.  St.  426;  Jenkintown  v.  Firmstone,  12  Pa. 
Co.  Ct.  S19:  Pittsburg  f.  Daly,  5  Pa.  Super.  Ct. 
538;  Greensbnrg  v.  Young,  53  Pa.  St.  aSo; 
Smith  V.  Kingston,  lao  Pa.  St.  357;  Black  v. 
Roebuck,  17  Pa.  Super.  Ct.  324;  Pittsburg  v. 
Fay,  8  Pa.  Super.  Ct.  369 ;  Reading  v.  Heilman, 
19  Pa,  Super.  Ct.  422. 

Tennessee.  —  Washington  v.  Nashville,  i 
Swan  (Tenn.)  177;  Franklin  v.  Maberry,  6 
Humph.  (Tenn.)  368,  44  Am.  Dec.  315. 

Texas.  —  Galveston  v.  Heard,  54  Tex.  420. 

Virginia.  —  Sands  v.  Richmond,  31  Gratt. 
(Va.)  571,  31  Am.  Rep.  742. 

IVest  Virginia.  —  Wilson  v.  Philippi,  39  W. 
Va.  75. 

While  the  power  to  impose  local  assessments 
can  be  exercised  only  when  conferred  in  express 
terms  or  by  necessary  implication,  power  to  com- 
pel owners  of  urban  vraperty  to  construct,  side- 
walks in  front  of  their  premises  and  to  beep 
them  in  repair  and  free  from  obstructions  is 
not  the  taxing,  but  the  police,  power,  and  may 
he  exercised  under  more  general  grants  of 
power.   New  Iberia  v.  Fontelieu,  108  La.  460.' 

I,  Gridley  v.  BJoomington,  88  III.  557;  Chi- 
cago V.  Crosby,  1 1 1  111.  538 ;  Woodward  v. 
Boscobel,  84  Wis.  226. 

S.  Boals  V.  Bacbntann,  301  111.  340,  reversing 
103  in.  App.  427.  See  also  Adams  v.  Sfaelby- 
•  vine,  154  Ind.  467*  77  Am.  St.  Rep.  484. 

Thus,  when  die  power  ii  to  reqwre  abntting 


property  owners  to  build  and  maintain  suit- 
able sidewalks,  the  municipality  cannot  compel 
an  abutting  owner,  as  a  preliminary  to  con- 
struction, to  grade  the  sidewalk  so  as  to  bring 
it  to  the  grade  of  the  remainder  of  the  street. 
Uttle  Rock  V.  Pitigerald,  59  Ark.  494;  Hitl- 
house  V.  New  Haven,  62  Conn.  344, 

5.  Atty.-Gen.  v.  Boston,  142  Mass.  200. 
4.  Owmx  AlloTod  Certain  Time  to  Constnut  — 

Illinois.  —  Western  Springs  V.  Hill,  177  III. 
634. 

Indiana.  —  Clay  City  v.  Bryson,  30  Ind.  App. 
490;  Shnim  V.  Salem,  13  Ind.  App.  115. 
Iowa.  —  Hawley  v.  Ft.  Dodge,  103  Iowa  573. 
Massaehiuetts.  —  Tnfts  v.  ■  Cbarlestown,  98 
Uus.  583. 

Michigan.  —  Auditor-General  v.  Hoffman,  129 
Mich.  541. 

Missouri.  —  Heman  v.  St  Louis  Merchants' 
I..and  Imp.  Co.,  75  Mo.  A19.  37a;  Springfield 
V.  Mills,  99  Mo.  App.  141. 

New  Jersey.  —  Carroll  v.  Irvington,  50  N.  J. 
L.  361. 

New  yor*.  — Ratbhnn  v.  Acker,  18  Baih.  (N. 
Y,)  393. 

Pennsylvania.  —  Philadelphia  v.  Meighan, 
159  Pa.  St.  495. 

Rhode  Island.  —  Simmons  v.  Gardiner,  6  R.  I. 
3SS. 

South  Carolina.  —  Columbia  v.  Hunt,  5  Rich. 
L.  (S.  Car.)  550. 

B.  VoMMlty  Mid  Chaneter.  —  Keith  v.  Wil- 
son, 145  Ind.  149;  Burlington,  etc.,  R.  Co^  v. 
Spearman,  ta  Iowa  ita;  O'Brien  v.  Markland, 
(Ky,  1888)  6  S.  W,  Rep,  713;  Anderson  v. 
Bitzer,  (Ky.  1899)  49  S.  W.  Rep.  442 ; 
Dumesnil  v.  Louisville  Artificial  Stone  Co,,  109 
Ky.  I  ;  Hazelgreen  v.  McNabb.  64  S.  W.  Rep. 
431*1  23  Ky.  L.  Rep.  811;  Scribner  v.  Grand 
Rapids,  119  ;<ficli.  i88;7n  re  O'Brien,  119  Mich. 
540;  Suburban  Land,  etc.,  Co.  v.  Vailsburg,  67 
N.  J.  L.  461  ;  Benson  v.  Waukesha,  74  Wis. 
31. 

PoTor  to  ConftTDflt  fidewalk  on  Oaa  tide  «( 
nreet  •nly.— State  v.  Portage,  12  Wis.  562. 
Compare  Mills  v.  Norwood,  3  Ohio  Cir.  Dec. 
46s,  6  Ohio  Cir.  Ct.  305. 

6.  Walker  v.  Morgan  Park,  175  III.  570; 
Keith  V.  Wilson,  r45  Ind.  149;  Seward  v. 
Rbeiner,  3  Kan.  App.  95 ;  Stewart  v.  Neodesha, 
3  Kan.  App.  330 ;  Marionville  v.  Henson,  65  Ho. 
App.  397-  ■  ■ 
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with  walks  of  another  material  has  been  held  invalid  as  being  oppressive  and 
unreasonable.* 

d.  Grading.  —  Express  power'to  grade  their  streets  is  usually  conferred 
on  municipalities.'  Under  a  general  power  conferred  to  improve  and  keep  in 
repair  its  streets,  it  has  been  held  that  the  municipality  has  implied  authority 
to  grade,  cutting  down  hills  and  filling  up  hollows,'  and  the  same  has  been 
held  with  regard  to  power  to  "  alter  and  amend  "  streets.*  The  general  power 
to  grade  its  streets  is  a  continuing  power,  authorizing  the  municipality  to  alter 
the  grade  established  from  time  to  time  as  the  public  welfare  requires.*  In 
exercising  this  power  the  determining  of  the  grade  is  a  legislative  or  judicial 
act,  and  cannot  be  controlled  by  the  courts.*  The  legislature  may  impose  a 
mandatory  duty  upon  a  municipality  to  bring  a  street  to  a  certain  grade.* 

e.  Widening  and  Altering.  —  The  power  to  widen  streets  and  condemn 
the  necessary  land  for  such  purpose,**  as  well  as  to  vacate  portions  of  streets 
so  as  to  make  them  narrower,*  is  frequently  expressly  conferred  on  munici- 
palities.   In  the  absence  of  legislative  authorization  a  municipality  has  no 


1.  Hawea  v.  Chicago,  158  111.  653;  Reading 
V.  Heilman,  19  Pa.  Super.  Ct.  422. 

2.  Grading  Streeta  — United  Stoles.  —  Gosz- 
ler  V.  Georgetown,  6  Wheat,  (tj.  S.)  597. 

California.  —  Houston  v.  McKenna,  22  Cal. 
559 ;  Shaw  v.  Crocker,  42  Cal.  435 ;  People  v. 
San  Francisco,  43  Cal.  91 ;  Himmelmann  v, 
Hoadler,  44  Cal.  213  ;  Napa  v.  Easterby,  61  Cal. 
5og;  Warren  v,  Riddell,  106  Cal.  353;  Palmer 
V.  Burnham,  120  Cal.  364. 

Connecticut.  —  Cook  v,  Ansonia,  66  Conn. 
413. 

Georgia.  —  Moore  v.  Atlanta,  70  Ga.  611. 

Indiana.  —  L-afayette  v.  Fowler,  34  Ind.  140; 
Mattingly  v.  Plymouth,  100  Ind.  545> 

Iowa.  —  Given  v.  Des  Moines,  70  Iowa  637; 
McMaaas  v.  Homaday,  99  Iowa  507. 

Maryland.  —  Kelly  v.  Baltimore,  65  Md.  171. 

Miiiouri.  —  Kolkmeyer  v.  Jefferson,  75  Mo. 
App.  678. 

New  Jersey.  —  State  v.  Jersey  City,  24  N.  J. 
L.  662;  State  V.  New  Brunswick,  32  N.  J.  L. 
548 ;  Latta  v.  Hoboken,  48  N.  J.  L.  63 ;  Provi- 
dent Inst.  V.  Jersey  City,  52  N,  J.  L.  490 ;  State 
V.  Ratherford,  52  N.  J.  L.  499;  Chosen  Free- 
holders V.  Bayonne,  54  N.  J.  L.  293. 

New  York.  —  Brown  v.  New  York,  3  Thomp. 
&  C.  (N.  Y.)  155;  Archer  v.  Ht  Vernon,  63 
N.  Y.  App.  Div.  286. 

Ohio.  —  Leonard  v.  Cassidy,  4  Ohio  Cir.  Dec. 
480,  8  Ohio  Cir.  Ct.  529 ;  Wabash  R.  Co.  v.  De- 
fiance, 53  Ohio  St  362. 

Pennsylvania.  —  Betterly  v.  Scranton,  5  Lack. 
I.es.  N.  (Pa.)  179;  McHale  v.  Eaaton,  etc., 
Tilsit  Co.,  169  Pa.  St.  416;  Shiloh  St.,  165  Pa. 
St.  386,  44  Am.  St.  Rep.  671. 

Texas.  —  Denison,  etc.,  Subuihan  R.  Co.  v. 
James,  30  Tex.  Civ.  App.  358. 

Washington.  —  Ball  v.  Tacoma,  9  Wa^.  592 ; 
Findley  v.  Hull,  13  Wash.  236. 

Wisconsin.  —  State  v.  La  Crosse,  107  Wis. 
654:  Jorgenson  v.  Superior,  iii  Wis.  561. 

Onding  Wlthoot  Paving. —  Taylor  v.  Patton, 
(Ind.  1903)  66  N.  E,  Rep.  91. 

S.  Smith  V.  Washington,  20  How.  (U.  S.) 
135;  Himmelmann  v.  Hoadley,  44  Cal.  213; 
M.  E.  Church  South  v.  Wyandotte,  31  Kan.  721 ; 
Callender  v.  Marsh,  i  Pick.  (Mass.)  418 ;  Wolfe 
V.  Pearson,  114  N.  Car.  631;  White  v.  Mc- 
Keesport  101  Pa.  St.  394;  Huntes  v.  Knox- 


ville,  I  Humph.  (Teen.)  403,  34  Am.  Dec.  657. 

4.  Macy  v.  Indianapolis,  17  Ind.  367 ;  Waddell 
».  New  York,  8  Barb.  (N.  Y.)  95;  People  v. 
Asten,  (C.  PI.  Gen.  T.)  49  How.  Pr.  (N.  Y.) 
405 :  Williamsport  v.  Com.,  84  Pa.  St.  487,  24 
Am.  Rep.  soS. 

ft.  UniUd  —  Goazler  v.  (Seorgetown,  6 

Wheat  (U.  S.)  593. 

District  of  Columbia.  —  Smoot  v.  Washington, 
2  Hayw.  &  H.  (D.  C.)  132. 

Indiana.  —  Kokomo  v.  Mahan,  100  Ind.  342; 
Mattingly  v.  Plymouth,  100  Ind.  545. 
Iowa.  —  Creal  v.  Keokuk,  4  Greene  (Iowa)  47. 
Minnesota.  —  Rakowsky  v.  Duluth,  44  Minn. 
188;  Kaist  V.  St  Paul,  etc,  R.  Co.,  32  Minn. 
118. 

Missouri.  —  Estes  v.  Owen,  90  Mo.  1 13. 
New  Jersey.  —  Trenton  v.  McQuade,  52  N.  J. 
Eq.  669. 

New  Kori.  —  Waddell  v.  New  York,  8  Barb. 
(N.  Y.)  95.  Compare  Oakley  v.  Williamsburgh, 
6  Paige  (N.  Y.)  a63;  Matter  of  Mutual  L.  Ins. 
Co.,  89  N.  Y.  530. 

Ohio.  —  Columbus  Gas  Light,  etc..  Co.  v. 
Columbus,  50  Ohio  St  65,  40  Am.  St,  Rep.  648. 

6.  Fuller  v.  Atlanta,  66  Gu.  Bo;  Kokomo  v. 
Mahan,  100  Ind.  243;  Yanish  v.  St  Paul,  50 
Minn.  518;  Estes  v.  Owen,  90  Mo.  113;  Mc- 
Hale V.  Easton,  etc.,  Transit  Co.,  169  Pa.  St 
416. 

7.  People  V.  San  Francisco,  36  Cal.  595. 
t.  WidealBg    Streets.  —  San   Francisco  v. 

Kieman,  98  Cal.  614;  Hefleman  v.  Superior 
Ct,  iCal.  1893)  33  Pac.  Rep.  725;  Davies  v. 
Los  Angeles,  86  Cal.  37 ;  Brown  v.  San  Fran- 
cisco, 134  Cal.  374;  Lofland  v.  Orten,  4  Houst. 
(Drf.)  622;  Florida  Cent,  etc.,  R.  Co.  v.  Ocala 
St.,  etc.,  R.  Co.,  39  Fla.  306 ;  Dorgan  v.  Boston, 
12  Allen  (Mass.)  223  ;  Brock  v.  Dore,  i'66  Mass. 
161 ;  Matter  of  New  York,  (Supm.  Ct.  Spec.  T.) 
73  N.  Y.  Supp.  378 ;  BuckhoU  v.  New  York,  etc.. 
R.  Co.,  71  N.  Y.  App.  Div.  453 ;  In  re  Diamond 
St,  196  Pa.  St  254;  Bomot  v.  Bonschur,  302 
Pa.  St  463 ;  Philadelphia  v.  Hinckley,  9  Pa. 
Dist.  12s;  Lincoln  St.,  18  Pa.  Co.  Ct.  410. 

9.  Narrowing  Streets.  —  Mt.  Carmel  v.  Shaw, 
155  111.  37,  46  Am.  St.  Rep.  311;  Donohue's 
Appeal,  169  Pa.  St.  210;  In  re  Cresson  St,  10 
P.-1.  Super.  Ct.  333;  Scott  v.  Martin,  25  Tex. 
Civ.  App.  3S3- 
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power  to  condemn  land  to  widen  streets,*  nor  has  it  power  to  make  its  streets 
narrower."  The  manner  in  which  the  power  to  alter  streets  shall  be  exercised 
is  a  matter  of  statutory  regulation.* 

2.  Bxerciae  of  Power — a.  In  General.  —  The  statutes  usually  prescribe 
the  manner  in  which  the  power  to  make  street  improvements  shall  be  exer- 
cised,* and  the  general  rule  that  where  a  power  is  conferred  upon  a  muni- 
cipality, and  the  manner  in  which  that  power  is  to  be  exercised  is  prescribed, 
such  requirements  must  be  complied  with,*  applies  fully  with  regard  to  the 
exercise  of  a  power  to  make  street  improvements.* 

b.  Discretion  in' Exercise  of  Power. —  In  determining  whether  the 
power  to  improve  its  streets  shall  be  exercised,  the  municipality  acts  in  a 
legislative  or  judicial  character,  and  the  advisability  of  its  action  as  regards 
the  utility  or  necessity  of  the  proposed  improvement  cannot  be  inquired  into, 
nor  can  tlxe  exercise  of  the  power  be  controlled  by  the  courts.*'  The  mere 


I.  Jersey  Co.  v.  Jcner  City,  8  N.  J.  Eq.  715. 

S.  State  V.  Mobile,  5  Port.  (Ala.)  379,  30  An. 
Dec.  564 ;  Lawrence  v.  New  York,  2  Barb. 
(N.  Y.)  577;  St  Vincent  Female  Orphan 
Asylum  v.  Troy,  76  N.  Y.  to8,  33  Am.  Rep. 
386. 

t.  Emdie  of  Fovir  —  California.  —  Dehail 
V.  Morford,  95  Cal.  4S7;  San  Franciaco  v. 

Xieman,  98  Cal.  614, 

Illinois.  —  Morris  v.  Chic^o,  li  111.  650. 

Indiana.  —  Rensselaer  v,  Leopold,  to6  Ind. 
39;  Anderson  v.  Bain,  120  Ind.  254;  New  Al- 
bany V.  Endres,  143  Ind.  192. 

Maine.  —  Jones  v.  Portland,  57  Me.  42. 

Maryland.  —  Baltimore  v.  Bouldin,  33  Md. 
338;  Hazelburat  v.  Baltimore,  37  Md.  199. 

Missouri.  —  Lexington  v.  Long,  31  Mo.  369. 

New  Jersey.  — St&tt  v.  Plainfield,  38  N.  J, 
L.  95. 

New  York.  —  Matter  of  Widening  Broadway, 
63  Baib.  (N.  Y.)  572;  People  v.  McDonald,  69 
N.  Y.  362;  Matter  of  Opening  Flushing  Ave., 
loi  N.  Y.  678. 

PennsylvaHia.  —  Hershberger  v.  Pittsburgh, 
115  Pa.  St.  78;  Frederid^  St.,  150  Pa.  St.  aoa, 
15s  Pa.  St.  635. 

4.  EzvoIm  of  Powor. —  Emery  v.  San  Fran- 
cisco Gas  Co.,  28  Cal.  345 ;  San  Francisco  v, 
Kieman,  98  Cal.  614;  Santa  Cruz  Rock  Pave- 
ment Co.  V.  Heaton,  105  Cal.  162;  Savannah  v. 
Weed,  96  Ga.  670;  Ryan  v.  Boston,  118  Mass. 
248;  Matter  of  Woolsey,  95  N.  Y.  135;  Matter 
of  Altering  Main  St.,  98  N.  Y.  454- 

5.  See  ^e  title  Mvmicipal  Cokpdkatioivs,  voL 
20,  p.  1 142. 

6.  CompllMiee  wltli  Statntonr  Soqolnmonti  — 
United  States.  —  Mason  v.  Pearson,  9  How. 
(U.  S.)  248;  Rock  Island  County  v.  U.  S.,  4 
WaU.  (U.  S.)  435. 

California.  —  Santa  Cruz  Rock  Pavement  Co. 
V.  Broderick,  113  Cal.  628- 

Colorado.  —  Keese  v.  Denver,  10  Colo.  iia. 

ItKnois.  —  Wheeler  v.  Chicago,  57  111.  415- 

Jndiana.  —  Madison  v.  Smith,  83  Ind.  503; 
Case  V.  Johnson,  91  Ind.  477:  Logansport  v. 
Dykeman,  116  Ind.  15,  34  Am.  &  Eng.  Corp, 
Cas.  534  ;  Niklaus  v.  Conkling,  118  Ind.  380. 

Maryland.  —  Baltimore  v.  Poiter,  18  Md.  384. 
79  Am.  Dec.  686. 

Michigan.  —  Hoyt  V.  Eut  Saginaw,  19  Mich. 
39,  3  Am.  Kep.  76. 

Minnesota.  —  Newbery  v.  Fos,  37  Minn.  i4ii 
S  Am.  St  Rep.  830. 


Missouri.  —  Thomson  v.  BoonviUe,  61  Mo. 
282;  Knopfi  V.  Gilsonite  Roofing,  etc.,  Co.,  92 
Mo.  App.  279. 

Nebraska.  —  Fulton  v.  Lincoln,  9  Neb.  358. 

New  Jersey.  —  State  v.  Passaic,  41  N.  J.  L. 
90;  Semon  v.  Trenton,  47  N.  J.  L.  489;  Van 
Aoj^n  V.  Bayonne,  56  N.  J^  L.  463. 

Nm  York.  — Uexritt  v.  Portcbeiter,  71  N. 
Y.  309,  37  Am.  Rep.  47. 

Ohio.  —  Bn^hj  v.  Landman,  38  Ohio  St 
S4a. 

Oregon.  —  Hawtiiome  v.  Eaat  Portland,  13 
Oregon  371. 

iViscontin.  —  Myrick  v.  La  Crosse,  17  Wis. 
44a- 

T.  SborrtloB  Is  Ingrdso  of  Povsr — United 
States.  —  Gosxler  v.  Georgetown,  6  Wheat  (U. 
S.)  593;  Shumate  v.  Heman,  181  U.  S.  402, 
aMrming  Heman  v.  Allen,  156  Mo.  534.  Com- 
pare Field  V.  Barber  Asphalt  Pav.  Co.,  117  Fed. 
Rep.  9*5- 

California.  —  DeWitt  v.  Duncan,  46  Cal. 
342.   Compare  Jacobus  v.  Oakland,  42  Cal.  31. 

Connecticut.  —  Fellowes  v.  New  Haven,  44 
Conn.  340. 

Gtorgia.  —  Bacon  p.  Savannah,  105  Ga.  63; 
Burckhardt  v.  Atlanta,  103  Ga.  303;  Fuller  v. 
Atlanta,  66  Ga.  80;  Markham  v.  Atlanta,  33 

Ga.  403. 

Illinois.  —  Gumee  v.  Chicago,  40  111.  165 ; 
Dunham  v.  Hyde  Park,  75  111.  371;  Brush  v. 
Caibondale,  78  111.  74;  Louisville,  etc.,  R.  Co. 
V.  East  St  Louis,  134  III.  656;  Holdom  v. 
Chicago,  169  IlL  ^og;  McChesney  v.  Chicago, 
171  III.  353;  Chicago,  etc.,  R.  Co.  v.  Chicago, 
173  HI.  66;  Field  v.  Western  Springs,  181  111. 
186;  Givins  v.  Chicago,  188  III.  348. 

Indiana.  —  Snyder  v.  Rockport,  6  Ind.  237 ; 
Michigan  City  v.  Roberts,  34  Ind.  471 ;  Welch 
V,  Bowen,  103  Ind.  252;  Elkhart  v.  Wickwire, 
121  Ind.  331;  Barber  Asphalt  Paving  Co.  v. 
Edgerton,  135  Ind.  455 ;  Holden  v.  Crawfords- 
ville,  143  Ind.  558;  Keith  v.  Wilson,  145  Ind. 
149;  Casott  V.  Lebanon,  153  Ind.  567;  Cot>am  v. 
Bossert  13  Ind.  App.  359. 

Iowa.  —  Brewster  v.  Davenport,  51  Iowa  437; 
Dewey  v.  Des  Moines,  toi  Iowa  416 ;  Miller  v. 
Webster  City,  94  Iowa  162. 

Kansas.  —  Seward  v.  Rheiner,  3  Kan.  App. 
95;  State  V.  Neodesha,  3  Kan.  App.  319; 
porta  V.  Gilchrist,  37  Kan.  533. 

Kentucky.  —  Hendenon   v.    Sandefur,  11 
Bu^h  (Ky.)  sso;  Allen  v.  Woods.  (Ky.  1898) 
123  Volume  XXVII. 


Digitized  by 


Google 


ti^tmMat  of  MiMU.     SrJi££TS  AND  SIDEWALKS,  BwIm  •!  7m. 


fact  that  an  individual  agrees  to  share  the  expense  of  a  proposed  street 
improvement  does  not  invahdate  the  exercise  of  the  power  to  make  the  improve- 
ment,^ In  some  instances  the  duty  to  make  specified  street  improvements 
when  requested  by  property  owners  is  made  mandatory.* 

c.  PowKR  OF  Particular  Officers  or  Boards.  —  The  right  of  partic- 
ular municipal  officers  or  boards  to  exercise  the  power  to  improve  the  streets 
is  purely  a  matter  of  statutory  regulation.' 

d.  Delegation  of  Power.  —  Where  the  power  to  make  improvements 
is  vested  in  particular  officers  of  the  municipality,  the  determination  whether 
a  particular  improvement  shall  be  made,  or  of  its  nature  and  character,  calls 
for  the  exercise  of  discretion,  and  cannot  be  delegated  to  others.*    But  acts 


45  S.  W.  Rep.  io6;  Meyer  v.  Covington,  103 
Ky.  546;  Bullitt  V.  Selvage,  (Ky.  1898)  47  S. 
W.  Rep.  255 ;  Barfield  v.  Gleason,  63  S.  W.  Rep. 
964,  23  Ky.  L.  Rep.  128;  Hazelgreen  v.  Mc- 
Nabb,  64  S.  W.  Rep.  431,  23  Ky.  L.  Rep.  811. 

hovisiana.  —  Municipality  No.  Two  V.  Dunn, 
10  La.  Ann.  57;  Louisiana  Ice  M{g.  Co.  c 
New  Orleans,  43  La.  Ann.  217;  Schmitt  v.  New 
Orleans,  48  La.  Ann.  1440. 

Maryland.  —  Methodist  Protestant  Church  *. 
Baltimore,  6  Gill  (Md.)  391,  46  Am.  Dec  S4o: 
Baltimore  v.  Stewart,  92  Md.  535;  Alberger 
V,  Baltimore,  64  Md.  1. 

Michigan.  —  Shimmoos  v.  Saginaw,  104  Mich. 
511 ;  Long  V.  Battle  Creek,  39  Mich.  323,  33  Am. 
Rep.  3S4;  Bauman  v.  Campau,  58  Mich.  444; 
Irving  V.  Ford,  €5  Mich,  241 ;  Grand  Rapids  p. 
Luce,  92  Mich.  92. 

Minnesota.  —  Karst  v.  St.  Paul,  etc.,  R.  Co., 
22  Minn.  it8;  Rogers  v.  St.  Paul,  22  Minn. 
494;  Milwaukee,  etc.,  R.  Co.  v.  Faribault,  23 
Minn,  167;  Diamond  v.  Mankato,  (Minn.  1903) 
93  N.  W.  Rep.  9". 

Missouri.  —  Morse  v.  Westport,  (Mo.  1895) 
33  S.  W.  Rep.  183;  McCormack  v.  Patchin,  53 
Mo.  33,  14  Am.  Rep.  440 ;  Kansas  City  v.  Baird, 
98  Mo.  3IS ;  St.  Louis  v.  Brown,  155  Mo.  545; 
Akers  v.  Kolkmeyer,  97  Mo.  App.  520. 

New  Jersey.  —  Pope  v.  Union,  18  N.  J.  Eq. 
28a;  Stoudinger  v.  Newark,  28  N.  J.  Eq,  187; 
State  f.  Jersey  City,  30  N.  J.  L.  148;  Jelliff  v. 
Newark,  48  N.  J.  L.  loi ;  Oakley  v.  Atlantic 
City,  63  N.  J.  L.  127. 

New  York.  —  Waddell  v.  New  York,  8  Barb. 
(N.  Y.)  95  ;  Merrill  v.  Brooklyn.  3  Edw.  (N.  Y.) 
431  ;  Goff  V.  Nolan,  (Supm.  Ct.  Spec.  T.)  62 
How.  Pr.  (N.  Y.)  323 :  Whitney  v.  New  York, 
I  Paige  (N.  Y.)  548;  Lynch  v.  New  York,  76 
N.  Y,  60,  32  Am.  Rep.  271  ;  Matter  of  Burmeis- 
ter,  76  N.  Y.  174;  Brady  v.  New  York,  ita  N. 
Y.  480. 

OMo.-^  Gall  V.  Cincinnati,  18  Ohio  St.  563; 
Johnson  v.  Avondale,  t  Ohio  Cir.  Dec.  124,  i 
Obio  Cir.  Ct.  339 ;  Toledo  v.  Crasser.  5  Ohio 
Dec.  178,  7  Ohio  N.  P.  296;  Wabash  R.  Co.  v. 
Defiance,  52  Ohio  St.  262. 

Oregon.  —  Smith  v.  Minto,  301  Oregon  351; 

Pennsylvania.  —  Clopper  v.  Greensburg,  9  Pa. 
Dist  598.  31  Pittsb.  Leg.  J.  (Pa.)  112;  McHj^ 
V.  Easton,  etc,  Transit  Co.,  169  Pa.  St.  416. 

Texas.  —  Wootters  v.  Crockett,  it  Tex.  Civ. 
App.  474;  Adams  v.  Fisher,  75  Tex.'6s7. 

fVashington. — Seattle  Transfer  Co.  v.  Se- 
attle, 27  Wash.  530. 

IVisconsin.  —  Boyd  v.  Milwatdcee,  92  Wis. 
456:  Benson  f.  Waukesha,  74  Wis.  31. 

1(  Ford  V.  North  Dea  Moines,  80  Iowa  626 ; 


Crockett  r.  Boston,  5  Cush.  (Mass.)  183;  Parks 
f.  Boston,  8  Pick.  (Mass.)  318,  19  Am.  Dec 
323;  North  Baptist  Churdi  v.  OnngCf  54  N.  J. 

L.  Ill, 

2.  Johnson's  Appeal,  75  Pa.  St.  96.  See  also 
Rhodes  v.  Board  of  Public  Works,  10  Colo. 
App.  99- 

S.  Powar  of  Putienlar  Offloan  or  Board  —  Con- 
necticut. —  Norwich  v.  Story,  35  Conn.  44. 
Georgia. —7  Brunswick  v.  King,  91  Ga.  533. 
Idaho.  —  Genesee  v.  Latah  County,  4  Idaho 
141. 

Illinois.  —  Meyer  v.  Thatcher,  118  IIL  520, 
note;  Shields  v.  Ross,  158  III.  214. 

Indiana.  —  Sparling  v.  Dwenger,  60  Ind.  73 ; 
State  V.  Mainey,  65  Ind.  404. 

Iowa,  —  Knowles  v.  Muscatine,  20  Iowa  248 ; 
Gallaher  v.  Head,  72  Iowa  173. 
Maine.  —  Hamlin  v.  Biddeford,  95  Me.  308. 
Maryland.  —  Central  Sav.  Bank  v.  Baltimore, 
71  Md.  515 ;  Smyrk  v.  Sharp,  82  Md.  97. 

Massachusetts.  —  Callender  v.  Marsh,  i  Pick. 
(Mass.)  418;  Murphy  v.  Boston,  120  Mass.  419. 

Michigan.  —  Campau  v.  Board  of  Public 
Works.  86  Mich.  373. 
Mississippi.  —  Blocker  v.  State,  72  Miss.  730. 
New  Jersey.  —  Cross  v.  Morristown,  18  N. 
J.  Eq.  30s ;  State  v.  Hale,  25  N.  J.  L.  3^4 :  State 
V.  Newark,  28  N.  J.  L.  491 ;  Carroll  v.  Irving- 
ton,  50  N.  J.  L.  361  ;  Keyport  v.  Cherry,  51  N. 
J.  L.  417 ;  Matter  of  Public  Road,  54  N.  J.  L. 
539. 

New  York.  —  King  v.  Brooklyn,  43  Barb.  (N. 
Y.)  637:  Graves  v.  Otis,  2  HiU  (N.  Y.)  466; 
People  V.  Queens  County,  62  Hun  (N.  Y.) 

619,  16  N.  Y.  Supp.  70s;  Van  Doren  v.  New 
York,  9  Paige  (N.  Y.)  388;  Brooklyn  v.  Meser- 
ole,  26  Wend.  fN.  Y.)  132;  O'Rourke  v.  Hart, 
9  Bosw.  (N.  Y.)  301  ;  Astor  i'.  New  York,  62 
N.  Y.  567 ;  Matter  of  Deering,  85  N.  Y.  i ;  Mat- 
ter  of  Roberts.  89  N.  Y.  618;  Matter  of  Board 
of  Public  Works.  144  N.  Y.  440. 

0^(0. —  Sheer  p.  Cincinnati,  6  Ohio  Dec,  (Re- 
print) 1233:  Davis  V.  Cincinnati,  $  Obio  Dec 
104,  4  Ohio  N,  P.  93:  Cincinnati,  etc*  R.  Co. 
V.  Carthage.  36  Ohio  St.  631 ;  Cincinnati,  v. 
Davis,  58  Ohio  St.  225. 

Pennsylvania.  —  Sewickley  v.  Jennings,  la 
Pa.  Co.  Ct.  75 ;  Reading  v.  Keppleman,  61  Pa. 
St.  233. 

Rhode  Island.  —  Rounds  v.  Mumford,  2  R. 
L  134. 

IViscoHsiii.  —  Brickwell  v.  HamelC)  57  Wia. 

490. 

4.  Delegation  of  Power  —  California.  —  Rich- 
ardson ».  Heydenfeldt,  46  Cal.  68 ;  Boltpn  V. 
Gilleran,  105  Cal.  244,  45  Am,  St.. Rep.  33;  N. 
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purely  ministerial  may  be  delegated  to  others,  as,  when  an  improvement  has 
been  determined  upon,  the  duty  of  its  superintendence  or  construction,*  or 
the  authority  to  enter  into  a  contract  therefor.*  It  has  been  held  no  unauthor- 
ized delegation  that  the  advisability  of  a  street  improvement  was  referred  for 
investigation  to  a  committee  which  was  to  report  to  the  proper  officers,  by 
whom  final  action  was  to  be  taken  and  the  same  has  been  held  with  regard 
to  intrusting  to  a  person  the  drawing  of  plans  for  an  improvement,  such  plans 
to  be  adopted  or  refused  by  the  city  council  in  its  discretion.*  An  ordinance 
directing  a  street  improvement  upon  conditions  requiring  the  consent  of  par- 
ticular property  owners  is  not  invalid  as  a  delegation  of  the  power  to  make  the 
improvement,  in  that  their  consent  thereto  is  essential  to  the  taking  effect  of 
the  ordinance.* 

e.  Recommendation  by  Boards  or  Officers.  —  The  statutes  frequently 
require  as  a  prerequisite  to  the  exercise  of  the  power  to  make  a  particular 
street  improvement  that  the  improvement  be  recommended  by  ceifain  officers 
or  by  some  board  such  as  the  board  of  public  works ;  *  and  where  such  is  the 

p.  Perioe  Contracting,  etc.,  Co.  v.  Pasadena, 
izti  Cai.  6;  Grant  v.  Barber,  135  Cal.  188. 

lllimoi*.  —  Fobs  v.  Chicago,  56  III.  354;  An- 
drews V.  Chicago,  57  111.  239 ;  Page  v.  Chicago, 
60  111.  441 ;  Lake  v,  Decatur,  91  111.  596 ;  Rich  v. 
Chii»go,  i$3  III.  18;  De  Witt  County  v.  Qtn- 
ttm,  194  111-  521. 

Indiana.  —  Egbert  v.  Lake  Shore,  etc.,  R.  Co., 

6  Ind.  App.  350. 
Kentucky.  —  Hydea  v.  Joyes,  4  Bush  (Ky.) 

464,  96  Am.  Dec.  311;  Murray  v.  Tucker,  10 
Bush  {Ky.)  240;  Joyes  f>.  Sbadbum,  (I^.  1890) 
13  S.  W.  Rep.  361. 

Maryland.  —  Baltimore  v.  Stewart,  92  Md. 
535. 

Massachusetts.  —  Collins    v.    Holyoke,  146 
Mass.  agS. 

Michigan.  —  Chilson   v.   Wilson,   38  Mich. 

ifi(tii<.tola.-— Minneapolis  Gas  L^ht  Co.  v. 
Minneapolis,  36  Minn.  159. 

Mittissippi.  —  Macon  v.  Patty,  57  Miss.  378, 
34  Am.  Rep.  451. 

Missouri.  —  St.  Louis  v.  Clemens,  43  Mo. 
395 ;  Ruggles  v.  Collier,  43  Mo.  353 ;  Sbeefaan 
V.  Gleeson,  46  Mo.  100;  St.  Louis  v.  Clemens, 
5a  Mo.  133;  Thomson  v,  Boonville,  61  Mo.  282; 
St.  Joseph' v.  Wilshire,  47  Mo.  App.  125;  West- 
port  V.  Mastin,  62  Mo.  App.  647,  i  Mo.  App. 
Rep.  563 ;  McQutddy  v.  Brannock,  70  Mo.  App. 
535;  Koeppcn  v.  Sedalia,  89  Mo.  App.  648. 
Compare  (Hllafi^er  v.  Smith,  55  Mo.  App.  116. 

New  Jersey.  —  State  v.  Trenton,  36  N.  J.  L. 
198. 

New  York.  —  Thompson  v.  Scfaermcrhom,  9 
Barb.  (N.  Y.)  152,  aHirmed  6  N.  Y.  92,  55  Am. 
Dec.  385 ;  Tappan  v.  Young,  9  Daly  (N.  Y.) 
357;  Matter  of  New  York  Presbytery,  (C.  PI. 
Spec.  T.)  57  How.  Pr.  (N.  Y.)  500 ;  Birdsall  v. 
Qark,  73  N.  Y.  73,  s9  Am.  Sep.  105,  reversing 

7  Hun  (N.  Y.)  351 ;  Merritt  v.  Portchester,  29 
Hun  (N.  Y.)  619;  Phelps  v.  New  York,  112  N. 
Y.  «i6;  People  v.  Haverstraw,  i37  N.  Y.  88. 
Compare  Burchell  v.  New  York,  56  Hun  (N. 
Y.)  640,  9  N,  Y.  Supp.  196. 

Ohio.  —  Lippelnian  v.  Cincinnati,  a  Ohio  Cir. 
Dec  576,  4  Oiiio  Cir.  Ct.  327. 

Pennsyluama,  —  Scranton  v.  McDonough,  i 
Lack.  Lc«.  N.  (Pa.)  177. 

Rhode  Ifland.  —  Rounds  v.  Mnmford,  2  R.  I. 
154;  Clarke  v.  Newport,  5  R.  I.  333. 


Texas.  —  Gulf,  etc.,  R.  Co.  v.  Riordan,  (Tex. 
Civ.  App.  1893)  22  S.  W.  Rep.  519;  Alford  v, 
Dallas.  (Tex.  (av.  App.  1896)  35  S.  W.  Rep. 
816. 

Virgmia.  —  Page  v.  Belvin,  88  Va.  985* 
See  also  the  title  Public  Officers,  voL  23,  p. 

365- 

Thus,  an  ordinance  directing  a  street  to  be 
curbed,  where  the  curb  walls  "are  not  now  in  a 
good  and  sound  condition,"  vesting  in  the  board 
of  public  works  the  determination  whether  the 
curbs  are  in  good  condition,  is  an  authorized 
delation  of  the  power  to  con«truct  curbs  to 
the  board  of  public  works.  Moore  v.  Chicago, 
60  III.  243.  Compare  Reid  v.  Clay,  134  Cal, 
207. 

A  city  council  having  power  to  require  the 
construction  of  sidewalks  cannot  delegate  to  the 
street  committee  and  city  engineer  the  right 
to  determine  the  width  of  the  walks  to  be  con- 
structed.  McCrowell  v.  Bristol,  89  Va.  652. 

1.  BapartBtondlng  ImivoTeiimt.  —  Bradford  v. 
Pontiac,  165  111.  612;  Gross  t>.  People,  172 
III,  571 ;  Brewster  v.  Davenport,  51  Iowa  427 ; 
Bowers  v.  Barrett,  85  Me.  382 ;  Moale  v.  Balti- 
more, 61  Md.  224 ;  Taber  v.  New  Bedford,  135 
Mass.  162;  Atty.-Gen.  r.  Boston,  142  Mass.  200; 
Collins  V.  Holyoke,  146  Mass.  298;  Bradley  v. 
Van  Wyck,  65  N,  Y.  App.  Div.  293-  See  also 
Northern  Cent.  R.  Co.  v.  Baltimore,  ai  Md. 
93 :  BaltiiDore  v.  Johns  Hopkins  Hospital,  56 
Md.  I. 

8.  Reuting  v.  Titusvtlle,  175  Pa.  St.  512. 
3,  Dorman  v.  Lewiston,  81  Me.  411  ;  Charles- 
ton V.  Pinckncy,  3  Brev.  (S.  Car.)  217;  Whyte 
V.  Nashville,  2  Swan  (Tenn.j  364.  Compare 
Scranton  v.  McDonough,  t  Lack.  Leg.  N.  (Pa.) 
177. 

^  People  V,  AMessors,  50  N,  Y.  App.  Div. 
54. 

6.  Baltimore  v.  Clunet.  23  Md.  449. 
6.  Beoommendatlon  by  Boards  or  Offiem  — 

Illinois.  —  Middaugh  v.  Chicago,  187  111.  230; 
Gtvins  V.  Chicago,  188  lil.  .148;  Gage  v.  Chi- 
cago, 192  111.  586,  195  III-  490.  ^96  111.  512; 
De  Witt  County  v.  Clinton,  194  III.  521  ;  Ker- 
foot  V.  Chicago,  19s  III.  229 :  Field  v.  Chicago, 
198  111.  224;  Dodge  V.  Chicago,  201  111,  68; 
McChesney  v.  Chicago,  zoi  111.  344. 

Indiana.  —  New  Albany  v.  Endres,  143  Ind. 
193. 
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case,  the  city  council  cannot  make  the  minutes  of  the  board  as  kept  by  the 
clerk  thereof  the  sole  or  conclusive  evidence  of  the  action  of  the  board.' 

/.  Resolution  of  Intention  to  Make  or  Necessity  for  Improve- 
ment. —  In  some  instances  the  statutes  require  that  before  the  power  to  make 
street  improvements  shall  be  exercised  a  preliminary  resolution  shall  be  passed 
by  the  city  council  expressing  its  intention  to  make  the  described  improve- 
ment *  or  declaring  the  necessity  therefor.'  But  in  the  absence  of  statutory 
requirement  such  a  resolution  is  not  necessary.* 

Enaotmeat  and  Hotlot. — The  manner  in  which  such  a  resolution  shall  be 
enacted  is  controlled  by  statute,*  as  is  also  the  necessity  of  notice  thereof.* 

g.  Petition  or  Consent  of  Property  Owners.  —  Many  statutes 
require  as  a  condition  precedent  to  the  exercise  of  the  power  to  make  street 
improvements  that  a  petition  be  filed  by  a  certain  proportion  of  the  property 


Kentucky.  —  Richardson  v.  Mehler,  63  S.  W. 
Rep.  957,  23  Ky.  L.  Rep.  917. 

Michigan.  —  Butler  v.  Detroit,  43  Mich.  553. 

Minnesota.  —  Altben  v.  Kelly,  32  Mian.  380; 
State  V.  District  Ct.,  33  Minn.  164. 

Missouri.  —  In  re  Independence  Ave.  Boule- 
vard, 128  Mo,  272;  State  v.  St.  Louis,  161  Mo. 
371 ;  Heman  Constr.  Co.  v.  Loevy,  64  Mo,  App, 
430,  2  Mo.  App.  Rep.  1123;  Bambrick  v.  Camp- 
bell, 37  Mo.  App.  460;  Danker  v.  Stiefel,  57 
Mo.  App.  379 ;  Sboenberg  v.  Field,  95  Mo.  App. 
341. 

New  Jersey.  —  State  v.  Jersey  City,  30  N.  J. 
L.  148;  White  V.  Bayonne,  49  N.  J.  L.  311. 

Ohio.  —  Tyler  v.  Columbus,  3  Ohio  Cir.  Dec. 
427,  6  Ohio  Cir,  Ct,  224  ;  Reynolds  v.  Schweine- 
fus,  27  Ohio  St.  311;  Brophy  v.  Landman,  28 
Ohio  St,  543;  Hubbard  v.  Norton,  28  Ohio  St. 
116;  Krumberg  v.  Cincinnati,  29  Ohio  St. 
69. 

Texas.  —  Hutcheson  v.  Storrte,  (Tex.  Civ. 
App.  1898)  48  S.  W.  Rep.  78s. 

1.  Reynolds  v.  Schweinefus,  27  Ohio  St.  311. 

S.  ReMlntlonoflntflntlontolCalie  —  California. 
—  Emery  v.  San  Francisco  Gas  Co.,  28  Cal.  345  ; 
Harney  v.  HcUer,  47  Cal.  15 ;  Deady  v.  Town- 
send,  57  Cal.  298 ;  King  v.  Lamb,  117  Cal,  401 ; 
Edwards  v.  Berlin,  123  Cal.  544 ;  San  jose 
Imp.  Co.  V.  Auzerais,  106  Cal.  498;  Hellman  V. 
Shonltera,  114  CaL  136;  Wells  v.  Wood,  114 
Cal.  25s;  Schwiesau  v.  Mahon,  ia8  Cal.  114; 
Kutchin  i>.  Engelbert,  129  CaL  635 ;  Banaz  v. 
Smith,  133  Cal.  102;  Bay  Rock  Co.  v.  Bell,  133 
Cal.  150:  Piedmont  Paving  Co.  v,  AUman,  136 
Cal,  88 ;  Lambert  v,  Marcuse,  137  CaL  44 ;  Bates 
V.  Twist,  138  Cal,  52. 

Michigan.  —  Owosso  v.  Richfield,  80  Mich. 
328. 

Missouri.  —  Trenton  v.  Collier,  68  Mo.  App. 
483. 

New  York.  —  Matter  of  Schreiber.  (Supm.  Ct. 
Spec.  T.)  3  Abb.  N.  Cas.  (N.  Y,)  68. 

Ohio.  — Anderson  v.  Cincinnati,  10  Ohio  Dec. 
(Reprint)  794. 

Oregon.  —  Columbia  Bank  c  Portland,  41 
Oregon  i, 

Washington.  —  Buckley  v.  Tacoma,  9  Wash. 
353 ;  McAllister  v.  Tacoma,  9  Wash.  272. 

SaAdenoy  of  DawriptiftB  of  Improrement  in 
RMolntion  of  Intention,  —  San  Jose  Imp.  Co.  v. 
Auzerais,  106  Cal.  498;  Schwiesau  v.  Mahon, 
128  Cal.  114;  Fay  v.  Reed,  128  Cal.  357;  Mc- 
Donnell V.  Gillon,  134  Cal.  339;  Williamson  v. 
Joyce,  137  Cal.  107. 

t,  BNdntioa  SMlarliv  VmauStr  —  Uttited 


States.  —  Michigan  Cent,  R,  Co.  v.  Huehn,  59 
Fed.  Rep.  33$  (Illinois  statute). 

Dakota.  —  Md^auren  r.  Grand  Forks,  6  Dak 
397- 

Indiana.  —  Greensbury  v.  ZoHer,  28  Ind.  App. 
136.  Compare  Pittsburgh,  etc.,  R.  Co.  V.  H»ya, 
17  Ind.  App.  361 ;  Willard  v.  Albertson,  33  Ind. 
App.  1 64. 

Michigan.  —  Hoyt  v.  East  Saginaw,  19  Mich. 
39,  2  Am,  Rep.  76 ;  White  v.  Saginaw,  67  Mich. 
33 ;  Davies  v.  Saginaw,  87  Mich,  439 ;  Naegely 
V.  Saginaw,  loi  Mich.  533. 

Missouri. — Wheeler  v.  Poplar  Bluff,  149  Mo. 
36. 

Ohio.  —  Welker  v.  Potter,  18  Ohio  St.  85; 
Stephan  v.  Daniels,  27  Ohio  St.  527 ;  Krum- 
berg  V.  Cincinnati,  29  Ohio  St.  69 ;  Longworth  v. 
Cincinnati,  i  o  Ohio  Dec  (Reprint)  683,  23 
Cine.  L.  Bui.  100;  Caldwell  v,  Carthage,  49 
Ohio  St.  334. 

South  Dakota.  —  Mason  v.  Sioux  Falls,  a  S. 
Dak.  640.  39  Am,  St.  R^,  803, 

Texas.  —  Kerr  v.  Corsicana,  (Tex,  Civ.  App. 
1895)  35  S.  W.  Rep,  694 ;  Waco  v.  Chamber- 
lain, (Tex,  Civ.  App,  1898)  45  S,  W.  Rep.  191. 

4.  Cassidy  v.  Bangor,  61  Me.  434;  Strow- 
bridge  v.  Portland,  8  Oregon  67;  Clinton  v. 
Portland,  26  Oregon  410;  Elraa  v.  Carney,  9 
Wash.  466. 

6.  EBMtnMiit.  — Creighton  v.  Manson.  37 
Cal.  6t3 ;  Thompson  v.  Hoge,  30  Cal.  179 ;  Tay- 
lor V.  Palmer,  31  Cal.  241  ;  Beaudry  v.  Valdez, 
33  Cal.  269;  Williams  v.  McDonald,  58  Cal.  527; 
McDonald  v.  Dodge,  97  Cal.  112;  Wheeler  v. 
Poplar  Bluff,  149  Mo,  36;  State  v.  Jersey  City, 
30  N.  J.  L.  93 ;  Elyria  Gas,  etc.,  Co.  v.  Elyria, 
7  Ohio  Cir.  Dec.  527,  14  Ohio  Cir,  Ct.  219; 
Upington  v.  Oviatt,  24  Ohio  St.  232 ;  Cincinnati 
V.  Anderson,  53  Ohio  St.  600;  Dieckmann  v. 
Sheboygan  Comty,  89  Wis.  571. 

5.  Vottoe  of  BemltttioiL  —  Oakland  Sav.  Bank 
V.  Sullivan,  107  Cal.  428;  People  v.  McCain,  50 
Cal.  210;  Anderson  v.  De  Urioste,  96  Cal.  404; 
Porphyry  Paving  Co.  v.  Ancker,  104  Ca!.  340; 
Hellman  v,  Shoulters,  114  Cal.  136;  White  v. 
Harris.  116  Cal.  470;  King  v.  Lamb,  117  Cal. 
401;  Chase  v.  City  Treasurer,  taa  Cal.  540; 
California  Imp.  Co,  v.  Reynolds,  123  Cal.  88; 
Ferine  v.  Lewis,  ia8  Cal.  336,  modiHed  on  re- 
hearing 138  Cal.  241;  Greenwood  v.  Hassett, 
128  Cal.  xviii ;  German  Sav.,  etc,  Soc.  v. 
Ramish,  138  Cal.  120;  Bates  v.  Twist,  138  Cal. 
53;  City  St.  Imp.  Co,  v.  Taylor,  138  Cal.  364; 
McGee  v.  Avondale,  4  Ohio  Cir.  Dec,  580,  7 
Ohio  Cir,  Ct.  346- 
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owners  on  the  street  to  be  improved,  requesting  or  consenting  to  the  improve- 
ment ;  ^  but  the  -legislature  may  authorize  municipalities  to  make  improve- 
ments without  consent  of  the  property  owners.*  The  proportion  of  petitioners 
required  is  a  matter  of  statutory  regulation,  and  depends  as  a  rule  on  the 


1.  FstitloB.  or  Coiurat  of  Prop«rt7  Owbwi — 
Vnitgd  States.  —  Farrell  v.  West  Oiicago  Park 
Com'rs,  iSi  U.  S.  404. 

Alabama.  —  Miller  v.  Mobile,  47  Ala.  163,  11 
Am.  Rep.  768. 

Arkatuas.  —  Watldns  v.  Griffitbi,  59  Afk. 
344;  Ahern  v.  Board  of  Inqtrovement,  69  Ark. 
68. 

California.  —  Turrill  v.  Grattan,  52  Cal.  97; 
Dyer  v.  Miller.  58  Cal.  s8s ;  Unlligan  v.  Smith, 
59  Cal.  aa6 ;  Gately  v.  Leviston,  63  Cal.  365. 

Illinois.  —  Cunningham  v.  Peoria,  157  111. 
499;  Merritt  v.  Kewanee,  175  111.  537;  Bloom- 
iogton  V.  Reeves,  177  111.  161  ;  Patterson  v, 
Uacomb,  179  III.  163;  Whaples  v.  Waukegao, 
179  111.  310;  Hammond  v.  Leavitt,  181  111.  416; 
Taylor  v.  Bloomington,  186  111.  497;  Trah  f. 
Grant  Park,  192  III.  351. 

Indiana.  —  Kyle  v.  Malin,  8  Ind.  34 ;  Cov- 
ington V.  Nelson,  35  Ind.  533 ;  Moberry  v.  JcSa- 
■onTille,  38  Ind.  198;  Cue  v.  Johnson,  91  Ind. 
477 ;  Wiles  V,  Hoss,  114  Ind.  371. 

Iowa.  —  Farraher  V.  Keokuk,  iti  Iowa  310. 

Kansas.  —  Welsford  v.  Weidlein,  23  Kan, 
601;  Wahlgren  v.  Kansas  City,  43  Kan.  343; 
Kansas  City  v.  Breyfogle,  8  Kan.  App.  376 ; 
Kansas  City  v.  Kimball,  60  Kan.  324 ;  Stein- 
muller  v.  Kansas  City,  3  Kan.  App.  45. 

Kentucky.  —  Louisville  v.  Hyatt,  a  B.  Mon. 
(Ky.)  1 77.  36  Am.  Dee.  594;  Covington  v. 
Casey,  3  Bush  (Ky.)  698. 

Louisiana.  —  McGuinn  v.  Peri,  16  La.  Ann. 
336;  McKee  v.  Brown,  23  La.  Ann.  306. 

Maryland.  —  Henderson  c.  Baltimore,  6  Md. 
352;  Swann  v,  Cumberland,  8  Gill  (Md.)  150; 
Holland  v.  Baltimore,  it  Md.  186,  69  Am.  Dec. 
195;  Bouldin  v.  Baltimore,  15  Md.  18;  Balti- 
more V.  Eachbaeh,  18  Md.  ay6. 

Minnesota.  —  Bradley  v.  West  DuhiUt,  45 
Minn.  4. 

Missouri.  —  St,  Louis  v.  Qemens,  36  Mo. 
467;  Marshall  v.  Rainey,  78  Mo.  App.  416,  a 
Mo.  App.  Rep.  265. 

Nebraska.  —  Von  Steen  v.  Beatrice,  36  Neb. 
421 ;  State  v.  Birkfaauser,  37  Neb.  521 ;  Leavitt 
V.  Bell,  55  Neb.  57;  Orr  v.  Omaha,  (Neb. 
190a)  90  N.  W.  Rep.  301 ;  Portsmouth  Sav. 
Bank  v.  Omaha,  (Neb.  1903)  93  N.  W.  Rep. 
431 ;  Omaha  v.  Gsanter,  (Neb.  1903)  93  N.  W. 
R^.  407. 

New  Jersey.  —  Carron  v.  Martin,  36  N.  J.  L. 
594,  69  Am.  Dec.  584,  36  N.  J.  L.  228 ;  App 
r.  Stockton,  61  N.  J.  L.  530;  State  v.  Elizabeth, 
31  N.  J.  L.  547 ;  State  v.  Orange,  32  N.  J.  L.  49 ; 
State  V.  Jersey  City,  38  N.  J.  L.  410;  Green  v. 
Jersey '  Gty.  4a  N.  J.  L.  565 ;  Chosen  Free- 
holders V.  Bayonne,  54  N.  J.  L.  393. 

New  York.  —  Lathrop  v.  Buffalo,  3  Abb.  App. 
Dec.  (N.  Y.)  30;  People  v.  Rochester,  21  Barb. 
(N.  Y.)  656;  Mott  V.  New  York,  2  Hilt.  (N.  Y.) 
3S8;  Matter  of  Delaware,  etc.,  Canal  Co.,  60 
Hnn  (N.  Y.)  204:  Matter  of  Banta,  60  N.  Y. 
165;  People  V.  Brooklsm,  71  N.  Y.  495;  Matter 
of  Garvey,  77  N,  Y.  533;  Matter  of  Smith,  99 
N.  Y.  424;  Jex  V.  New  York,  103  N.  Y.  536; 
Polnubec  V.  Amsterdam,  14a  N.  Y.  118;  Miller 


V.  Amsterdam,  149  N.  Y.  288;  Jones  v.  Tona- 
wanda,  158  N.  Y.  438. 

OMo. — Mocker  v.  Cincinnati,  4  Ohio  Dec 
161,  5  Ohio  N.  P.  243;  Goodall  v.  Cincinnati, 
8  Ohio  Dec.  528,  5  Ohio  N.  P.  438;  Andrew  v. 
Auditor,  5  Ohio  Dec.  343,  5  Ohio  N.  P.  133; 
Hay  V.  Cincinnati,  9  Ohio  Dec.  i3g,  6  Ohio  N. 
P.  23;  Norwood  V.  Mills,  8  Ohio  Dec.  669; 
Campbell  v.  Park,  32  Ohio  St.  544. 
Oregon.  —  Allen  v.  Portland,  35  Or^on  430. 
Pennsylvania.  —  Frederick  St.,  1 1  Pa.  Co.  Ct. 
114;  Erie  f .  Bootz,  73  Pa.  St.  196.;  Pittsbui^  v. 
Walter,  69  Pa.  St.  365- 

IViseoHSin.  Lean  v.  Madison,  9  Wis.  403; 
Wells  V.  Burham,  20  Wis.  112;  Dieckmann  v. 
Sheboygan  County,  8g  Wis.  571. 

Whathar  Petition  Hut  Show  Charaetar  of  Peti- 
tlonart,  —  It  has  been  held  that  the  petition 
must  show  on  its  face  that  the  petitioners  pos- 
•ess  the  requisite  qualifications.  Kent  v.  Enos- 
burg  Falls,  71  Vt.  255.  But  see  Allen  v, 
Portland,  35  Oregon  420. 

8.  California.  —  Gaf ney  v.  San  Francisco,  72 
Cal.  146;  Napa  v.  Easterby,  76  Cal.  222,  32  Am. 
&  Eng.  Corp.  Caa.  443;  Spaulding  v.  Wesson, 
84  Cal.  141. 

Illinois.  —  Giviiis  v.  Chicago,  186  III.  399. 
Indiana.  —  Lafayette  v.  Fowler,  34  Ind.  140; 
Burr  V.  Newcastle,  49  Ind.  322;  MeEncney  v. 
Sullivan,  125  Ind.  407;  Dc  Puy  v. 'Wabash,  133 
Ind.  336 ;  Pittsburgh,  etc.,  R.  Co.  v.  Crown 
Point,  150  Ind.  536;  Cason  v.  Lebanon,  153  Ind. 
567;  Shrum  v.  Salem,  13  Ind.  App.  115. 
Kansas.  —  Wilkin  v.  Houston,  48  Kan.  384. 
Louisiana.  —  Barber  Asphalt  Paving  Co.  v. 
New  Orleans,  41  La.  Ann.  1015. 

Michigan.  —  GoodwilUe  v.  Detroit,  103  Mich, 
a83. 

Missouri.  —  St.  Louis  v.  Qemens,  36  Ho. 
467. 

Nebraska.  —  Orr  v.  Omaha,  (Neb.  1902)  90 
N.  W.  Rep.  301. 

New  Jersey.  —  State  v.  Jersey  City,  24  N.  J. 
L.  662;  Sute  V.  Jersey  City,  28  N.  J.  L,  500; 
Jelliff  V.  Newark,  48  N.  J.  L.  loi,  49  N.  J.  L. 
239;  Provident  Inst.  v.  Jersey  City,  52  N.  J.  L. 
490;  Reed  v.  Camden,  53  N.  J.  L.  323. 

New  York.  —  Ganson  v.  Buffalo,  2  Abb.  App. 
Dec.  (N.  Y.)  236:  Matter  of  Walter,  at  Hun 
(N.  Y.)  533,  affirmed  83  N.  Y.  538. 

Ohio.  —  Jessing  v.  Columbus,  i  Ohio  Cir. 
Dec.  54,  I  Ohio  Cir.  Ct.  90;  Metcalf  v.  Carter, 
10  Ohio  Cir.  Dec.  269,  19  Ohio  Cir.  Ct.  196; 
Corry  v.  Cincinnati,  10  Ohio  Dec.  (Reprint) 
601,  22  Cine.  L.  Bui.  194. 

Pennsylvania.  —  Corry  v.  Corry  Chair  Co.,  18 
Pa.  Super.  Ct.  271 :  Spring  Garden  v.  Wistar, 
18  Pa.  St.  195;  Philadelphia  v.  Tryon,  35  Pa. 
St.  401 ;  Beaumont  v.  Wilkes  Barre,  142  Pa.  St. 
198;  Frederick  St.,  150  Pa.  St.  202;  Reuting  v. 
TitUBville,  175  Pa,  St.  512;  In  re  Greenfield 
Ave.,  39  Pittsb.  Leg.  J.  N.  S.  (Pa.)  373. 

Texas.  —  Waco  v.  Chamberlain,  (Tex.  Civ, 
App.  1898)  45  S.  W.  Rep.  191. 

Wisconsin.  —  Kersten  v.  Milwaukee,  106  Wis. 
200. 
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amount  of  property  abutting  upon  the  improvement.'  Where  a  petition  is 
required,  its  filing  is  jurisdictional^  and  a  finding  of  the  municipal  authorities 
that  a  sufficient  petition  has  been  filed  is  prima  facie  evidence  of  the  fact,' 
but  is  not  conclusive  '  in  the  absence  of  l^islative  provision  to  that  effect.^ 

Wlrnra  «  ?atltion  tor  a  PartleaUr  ImprornuBt  is  filed,  the  municipality  cannot 
change  the  character  of  the  improvement  and  make  the  petition  the  basis  for 
a  different  improvement.* 

Writing  and  Bignatiir«.  —  Where  a  petition  by  the  property  owners  is  required, 
there  must  be  a  written  petition,*  signed  by  the  owners  of  the  property  or 
their  duly  authorized  agents.'  A  married  man  may  as  owner  sign  with  regard 
to  his  own  property  without  his  wife  joining,^  but  he  cannot  sign  with  regard 


1.  VnmlMr  nf  FflUUmwt  —  AMmma.  —  Mo- 
bile,v.  Dargao,  45  Ala.  310. 

Arkansas.  —  Little  Rode  v.  KattenstiKn,  52 
Ark.  107. 

CoHfomia.  —  Kahn  v.  San  FranciBCO,  79  Cal. 
388. 

Indiana.  —  Kyle  v.  Malin,  8  Ind.  34. 

Louisiana.  —  Opening  of  Royal  St..  16  La. 
Ann.  393;  Batber  Aspbalt  Paving  Co.  v. 
Gogreve,  41  La*  Ann.  351. 

Maryland.  —  Baltimore  v.  Bouldin,  23  Md. 
3»8. 

New  Jersey.  —  De  Groot  v.  Jersey  City,  55  N. 
J.  L.  120. 

New  York.  —  People  v.  Rochester,  21  Barb. 
fN.  Y.)  656;  Matter  of  Widening  Washington 
St.,  133  N.  Y.  620. 

Ohio.  —  Mocker  v.  Cincinnati,  4  Ohio  Dec. 
t6i ;  Wamelink  f.  OcYelaod,  40  Ohio  St.  j8i. 

Pennsylvania.  —  Speer  v.  Pittsburg,  166  Pa. 
St.  86. 

Washington  Territory.  —  Wright  v,  Tacoma,  3 
Wash.  Ter.  410. 

In  Louisiana,  where  the  statute  requires  a 
petition  by  one-fourth  of  the  number  of  property 
owners,  it  is  not  necessary  for  one-fonrUi  of  the 
front  proprietors  on  the  whole  length  of  a  street 
in  which  improvements  are  to  be  made  to  pe- 
tition the  city  council  for  that  purpose.  It  Is 
sufficient  if  it  be  done  by  those  on  the  portion 
sought  to  be  improved.  Ready  v.  New  Orleans, 
S7  La.  Ann.  169. 

8.  Zindlnic  by  lIiiBieipaUtr  EvidaoM  of  Bnf- 
UAmaj  and  VUlng.  —  Farrell  v.  West  Chicago 
Park  Com'rs,  i8a  III.  250;  McManuc  v.  PetHile. 
183  lU.  391 :  Wright  V.  Tacoma,  3  Warii.  Ter, 
410.  See  also  Argentine' v.  Sitmnons,  54  Kan. 
699. 

8.  Ogden  City  v.  Armstrong,  168  U.  S.  224, 
affifming  12  Utah  476;  Keese  v.  Denver,  10 
Colo.  112;  Bloomington  v.  Reese,  177  111.  161; 
Miller  v.  Amsterdam,  149  N.  Y.  a88,  affirming 
78  Hun  (N.  Y.)  609;  Allen  v.  Portland,  35 
Oregon  430.  See,  however,  Kirchman  v.  West, 
etc.,  St.  R.  Co.,  58  111.  App.  515.  See  also  Union 
Alley,  9  Pa.  Dist.  209 ;  Pittsburg  v.  Walter,  69 
Pa.  St.  365.  Compare  German  Sav.,  etc.,  Soc. 
V.  Ramish,  138  Cal.  120. 

4.  Mansfield  v.  Lockport,  (Supm.  Ct.  Eq.  T.) 
34  Misc.  (N.  Y.)  25. 

5.  Conde  v.  Schenectady,  29  N.  Y.  App.  Div. 
604;  Minor  V.  Hamilton,  11  Ohio  Cir.  Dec.  t6, 
20  Ohio  Cir.  Ct.  4. 

6.  Merritt  v.  Kewanee,  175  111.  537;  Tone  v. 
Columbus,  I  Ohio  Cir.  Dec.  168.  i  Ohio  Cir.  Ct. 
305.  Compare  Stretch  v,  Hoboken,  47  N.  J.  L. 
s68. 


A  leal  need  not  be  affixed  to  a  signature  by  a 

corporation.    Allen  v.  Portland,  35  Oregon  420. 

7.  Ugnatura.  —  Batty  v.  Hastings,  63  Neb.  26  ; 
South  Omaha  v.  Tighe,  (Neb.  1903)  93  N.  W. 
Rep.  946;  Corry  v.  Cincinnati,  8  Ohio  Dec.  615, 
6  Ohio  N.  P.  325 ;  Allen  v.  Portland,  35  Oregon 
420. 

Mortgagor  BMOgnlsed  ai  Ownor.  —  Abern  v. 
Board  of  Improvement,  69  Ark.  68. 

A  TsBdM  who  has  become  entitled  to  a  deed 
of  conveyance  may  sign  as  owner.  Ahem  v. 
Board  of  Imjirovement,  69  Ark.  68.  But  a  ven- 
dee under  an  oral  contract  of  purchase  upon 
which  no  payments  have  been  made  is  not  a 
qualified  petitioner.  In  re  Iowa  St.,  24  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  468. 

The  MnniniptHty  as  owner  of  property  on  the 
street  to  be  improved  is  not  a  qualified  pe- 
titioner. .Atlanta  v.  Smith,  99  Ga.  462;  Tone 
V.  Columbus,  I  Ohio  Cir.  Dec.  168,  i  Ohio  Ctr. 
Ct.  305.  Compare  Becker  v.  Columbus,  18  Ohio 
Cir.  Ct.  888. 

The  PrcsideiLt  or  Beorotary  of  a  Corporation, 
either  singly  or  jointly,  cannot  bind  the  cor- 
porate property  I?  signing  the  corporate  name  to 
a  petition  a^ng  for  a  street  improvement, 
without  being  specially  authorized.  Morse  v. 
Omaha,  (Neb.  1903)  93  N.  W.  Rep.  734.  See 
also  Kahn  v.  San  Francisco,  79  Cal.  388;  Minor 
V.  Hamilton,  11  Ohio  Cir.  Dec.  16,  20  Ohio  Cir. 
Ct.  4.  Compare  Allen  v.  PorUand,  35  Oregon 
430. 

The  ratification  by  the  board  of  trustees  of 
the  treasurer's  signature  of  the  name  of  the  cor- 
poration to  an  application  for  a  street  improve- 
ment would  estop  the  corporation  or  a  third 
person  from  urging  the  objection  of  the  want  of 
authority  in  the  original  signature.  Day  v. 
Fairview,  62  N.  J.  L.  621.  Compare  Minor  v. 
Hamilton,  11  Ohio  Cir.  Dec.  16,  20  Ohio  Cir. 
Ct.  4- 

A  Btodkholdor  is  not  qualified  as  a  petitioner 
with  regard  to  property  lield  by  the  corporation. 
Rector  V.  Board  of  Improvement,  50  Ark. 
116. 

Slfaature  May  Be  by  Agent.  —  Portsmouth 
Sav.  Bank  v.  Omaha,  (Neb.  1903)  93  N.  W.  Rep. 
231 ;  Tone  v,  Columbus,  1  Ohio  Cir.  Dec.  168, 
I  Ohio  Cir.  Ct.  305 ;  Allen  v.  Portland,  35 
Oregon  420. 

See  as  to  the  proof  of  the  agent's  authority. 
Kahn  V.  San  I^ancisco,  79  Cal.  388;  Chosen 
Freeholders  v.  Bayonne,  54  N.  J.  L.  293;  and 
as  to  the  ratification  of  the  agent's  signature, 
Columbus  V.  Sohl,  44  Ohio  St.  479. 

8.  Haibaod. —  Morse  v.  Omaha,  (Nd).  1903) 
93  N.  W.  Rep.  734. 

Its  Volume  XXVII. 


Digitized  by 


Google 


l^roTCMDt  tf  ttmti.    STREETS  AND  SIDEWALKS. 


InMlM  of  P«w«r. 


to  his  wife's  property.*  A  lessee  holding  under  a  lease  for  ninety-nine  years, 
renewable  forever,  has  been  held  to  be  so  far  the  owner  as  to  qualify  him  to 
petition  for  the  improvement,*  but  a  life  tenant  cannot  sign  as  owner  of  the 
entire  property,*  nor  can  a  tenant  in  common  sign  except  as  owner  of  his  own 
undivided  interest.*  Neither  an  administrator  with  regard  to  land  owned  by 
his  decedent,"  nor  an  executor  •  with  regard  to  property  owned  by  his  testator, 
though  he  has  under  the  will  a  power  of  sale,  is  qualified  as  a  petitioner. 
Trustees  may  sign  as  owners  of  the  trust  property,'  and  guardians  have  been 
held  to  be  authorized  to  sign  with  regard  to  the  property  of  their  wards.**  A 
conveyance  by  a  property  owner  after  the  signing  of  the  petition  does  not 
afTect  bis  qualification  as  a  petitioner.* 

Wlthdnml  of  Oonsast.  —  In  some  instances  statutes  have  expressly  restricted 
the  right  of  a  petitioner  for  a  street  improvement  to  revoke  his  consent,'*  but 
in  the  absence  of  such  a  restriction  it  has  been  held  that  revocation  can  be 
made  at  any  time  before  the  municipal  authorities  have  acted  upon  the 
petition.** 

k.  Submission  of  Question  to  Popular  Vote.  —  The  l^islature  has 
plenary  power  to  authonze  municipalities  to  make  street  improvements  with- 
out submitting  to  popular  vote  the  question  whether  the  improvement  shall 
be  made,**  but  statutes  may  require  the  making  of  particular  improvements  to 
be  submitted  to  the  electors  of  the  municipality.** 

(.  Notices  of  Proposed  Improvement.  —  Statutory  provisions  requir- 
ing the  giving  of  notice  of  an  intended  street  improvement  must  be  complied 
with  to  render  valid  the  exercise  of  the  power  to  make  the  improvement,**  but 
in  the  absence  of  a  statutory  requirement  no  notice  is  required.** 

Tlma  of  Ht/dM.  —  The  statutes  generally  provide  the  time  at  which  the  notice 
must  be  given,**  but  the  fact  that  a  notice  was  given  for  a  longer  time  than 


I,  Merritt  V.  Kenawee,  175  111.  537. 

%,  TmaaX  tea  H insty-nlno  Taan.  —  Laird  v. 
Cincinnati,  6  Ohio  Dec.  (Reprint)  1006;  St. 
Bernard  v.  Kemper,  60  Ohio  St.  244.  Compart 
Holland  v.  Baltimore,  ti  Md.  186,  69  Am.  Dec. 
195. 

S.  Ufe  Traut.  —  Ahern  v.  Board  of  Improve- 
ment, 69  Ark.  68;  Baltimore  v.  Boyd,  64  Md. 
10. 

4.  TCBUt  in  Common.  —  Ahem  v.  Board  of 
Improvement,  69  Ark.  68 ;  Earl  v.  Board  of 
Improvement,  70  Ark.  ai  t ;  Merritt  v.  Kewanee, 
17s  IlL  537;  Andrew  v.  Auditor,  5  Ohio  Dec. 
342,  5  Ohio  N.  P.  133 ;  Andrew  v.  Auditor,  5 
Ohio  Dec.  343.  Compttre  Allen  v.  Portland. 
35  Oregon  430. 

ft.  Adalalibatar.  —  UoUle  v.  Dargao,  45  Ala. 
310;  Rector  v.  Board  of  Improvement,  50 
Arte  116;  Kahn  v.  San  Francisco,  79  Cal. 
388. 

8.  Xxeeator.  —  Ahem  v.  Board  of  Improve- 
ment, 69  Ark.  68;  Kahn  v.  San  Francisco,  79 
Cal.  388. 

7.  InutOM. —  Portsmouth  Sav.  Bank  v.  Omaha, 
(Nd>.  1903)  93  N.  W.  Rep.  a^t.  See  also  Allen 
V.  Portland,  35  Oregon  420. 

•.  Owdlans.  —  Laird  v.  Cincinnati,  6  Ohio 
Dec.  (Reprint)  1006.  See  also  Baltimore  v. 
Boyd,  64  Md.  10. 

ff.  OoBTSTaooe  After  ttgnln^.  —  Laird  f .  Cin- 
cinnati, 6  Ohio  Dec  (Reprint)  1006.  Compart 
Tone  c.  Columbus,  1  Ohio  Cir.  Dec.  168,  i  Ohio 
Cir.  Ct.  305. 

10,  Smith  V,  Sjrraeuse  Imp.  Co.,  161  N.  Y. 
4B4,  rtvtrni^  ly  N.  Y.  App.  Div.  63. 

II.  Irwin  V.  Mobile,  S7  Ala.  6. 

U.  MHlMiMteP*pBlarTfte,»Park  Eeclesl- 

»7  C,  pf  I..— 9 


astical  Soc.  v.  Hartford,  47  Conn.  89  ;  Barber  As- 
phalt Paving  Co.  v.  Gogreve,  41  La.  Ann.  351. 
18.  See  State  v.  Kansas  City,  60  Kan.  518. 

14.  Hotioss — California.  —  Ferine  v.  Erzgraber, 
loa  Cal.  334. 

ConntcUeut.  —  Angus  v.  Hartford,  74  Conn. 
*7' 

Indiana.  —  Stephenson  v.  Salem,  14  Ind.  App. 
386.  Comport  Bozarth  v.  McGtllicnddy,  19  Ind. 
App.  26 ;  Lewis  v.  Albertson,  33  Ind.  App.  147 ; 
Willard  v.  Albertson,  33  Ind.  App.  164;  Spauld- 
ing  V.  Baxter,  35  Ind.  App.  485 ;  Pittsburgh, 
etc.,  R.  Co.  V.  Fish,  158  Ind.  525. 

Iowa.  —  Roche  v.  Dubuque,  43  Iowa  350. 

KtnUtcky.  —  Fox  v.  Middlesborough  Town 
Co.,  96  Ky.  262.  Compart  FeUer  v.  Gosnell,  99 
Ky.  380. 

Maryland.  —  Baltimore  v.  Grand  Lodge,  etc., 
44  Md.  436. 

Massaehusttts.  —  Stone  v.  Boston,  2  Met. 
(Mass.)  220. 

Nebrttiko.--~\tt»  v.  Irey,  51  Neb.  136. 

Ntw  fersty.  —  Clarke  v.  Long  Branch,  34  N. 
J.  L.484. 

Ohio.  —  Joyce  v.  Barron,  67  Ohio  St.  364. 
OrtgoH.  —  Columbia  Bank  v.   Portland,  41 
Oregon  i ;  Cook  v.  Portland,  35  Oregon  383. 

15.  Bacon  v.  Elizabeth,  51  N.  J.  L.  24$;  Mat- 
ter of  Zborowski,  68  N.  Y.  88. 

16.  Tims  of  Hotioo.  —  Chambers  v.  Satterlee, 
40  Cal.  497;  Fulton  v.  Dover,  8  Houst.  (D«l.) 
78;  McChesney  ».  Chicago,  201  III.  344;  Nugent 
V.  Jackson,  73  Miss.  1040;  Milner  v.  Trenton, 
66  N.  J.  L.  150;  Dyker  Meadow  Land,  etc.,  Co. 
V.  Cook,  3  N.  y.  App.  Div.  164 ;  Astor  v.  New 
York,  37  N.  Y.  Super.  Ct  539;  Washit^on  v. 
NashvUle,  i  Swan  (Tenn.)  177- 
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required  by  the  statute  has  been  held  immaterial.* 

To  mon  H«ttM  ta  B«  eiw.  —  The  question  to  whom  the  notice  must  be 
l^ven  is  a  matter  of  statutory  regulation.* 

Th*  Tons  of  H«tlM  is  regulated  by  statute." 

•ottIm  of  v»ti«*,  —  The  notices  are  to  be  given  in  the  manner  provided 

the  statutes.* 

A4joimBUBtB.  —  Where  the  required  notice  of  a  public  hearing  upon  the 
question  of  a  proposed  improvement  is  duly  given,  additional  notices  are  not 
required  in  case  the  hearing  is  adjourned  to  regular  fixed  times.* 

/  Protests  OR,  Remonstrances  Against  Improvement. — The  stat- 
utes sometimes  provide  that  after  a  resolution  of  intention  to  make  a  street 
improvement,  property  owners  to  be  affected  thereby  may  file  protests  or 
remonstrances  against  the  contemplated  action.*    Under  other  statutes  pro- 


1.  Gaffe  V.  Chicago,  196  III.  512  (fix  days' 
notice  when  statute  required  five  d^'  notice)  ; 
Field  V.  Chicago.  198  111.  334. 

8.  To  Whom  Votieo  t»  Bo  Utm.— Peck  v. 
Bridgeport,  75  Conn.  417;  Field  v,  Chicago,  198 
111.  224;  Portsmouth  Sav.  Bank  v.  Omaha, 
(Neb.  1903)  93  N.  W.  Rep.  S31. 

8.  Form  of  Vodflo  —  Calif omio.  —  Schmidt 
V.  Market  St,  etc.,  R.  Co.,  90  CaL  37. 

lUinou.  —  Gage  v.  Chicago,  aoi  111.  93. 

JfujOHri..— Verdin  v.  St.  Looii^  131  Mo. 
a6. 

New  Jersty-  —  State  v.  Perth  Amboy,  N. 
J.  L.  259 ;  State  v.  Plainfieldj  38  N.  J.  L.  95 ; 
darice  V.  Long  Branch,  54  N.  J.  L.  484. 

Ohio.  —  Cincinnati  v.  Corry,  10  Ohio  Dec. 
(Reprint)  783 ;  Cantpn  v.  Wagner,  54  Ohio 
St.  329. 

Oregon.  —  Ladd  v.  Spencer,  23  Oregon  193; 
Qlnton  V.  Portland,  a6  Oregon  410;  Coliuhbia 
Bank  v.  Portland,  41  Oregon  i. 

Rhod€  Itltmd.  —  Matter  of  Ut.  Fleaaant  Ave.. 
10  R.  I.  330. 

Utah.  —  Armstrong  v.  Ogden  City,  9  Utah 
ass. 

4.  Barrieo  of  ITotlos  —  United  Statts.  —  Lent 
V.  Tillaon,  140  U.  S.  316. 

California.  —  Gill  v.  Dunham,  (Cal.  1893)  34 
Pac.  Rep.  68;  Haskell  v.  Bartlett,  34  Cal.  aSi ; 
Richardson  v.  Tobin,  45  Cal.  30;  Miller  v. 
M^,  88  CsL  568;  Waahbnm  v.  Lyons,  97  Cal. 
314;  Oakland  SaT.  Bank  v.  Sallivan,  107  Cal. 
428:  Smith  V.  Hanrd,  no  CaL  14s. 

Connecticut,  —  Peck  v.  Bridgeport,  75  Coon. 
417- 

Maryland.  —  Baltimore  v.  Little  Sisters  of 
Poor,  56  Md.  400;  Central  SaT.  Bank  v.  Balti- 
more, 71  Md.  515. 

Minnesota.  —  State  p.  PtlMmry,  8a  Minn. 
359- 

Jf Miowri.  —  KanMs  City  v.  Duncan,  135  Mo. 
571 ;  Trenton  v.  Collier,  68  Mo.  App.  483. 

New  Jersey. —  State  v.  Elizabeth,  31  N.  J. 
L.  347;  State  v.  Plainfield,  38  N.  J.  L.  9S; 
North  Baptist  Onirch  v.  Orange^  S4  N.  J.  L. 
III. 

New  York.  —  Guest  v.  Brooklyn,  9  Hun  (N. 
Y.)  198;  Matter  of  Bassford,  50  N.  Y.  509; 
Matter  of  De  Pierris,  8s  N.  Y.  343;  ffilmore 
V.  Utica,  131  N.  Y.  36. 

Oregon.  —  Ladd  v.  Spencer,  13  Oregon  193; 
Clinton  v.  Portland,  26  Oregon  410;  Columbia 
Bank  v.  Portland,  41  Oregon  i. 

Pennsylvania,— VtaiBtM  v.  Scnmton,  5  Pau 


Co.  Ct.  3S8;  Womelsdorf  Alley,  8  Pa.  Co.  Ct. 
ao7 ;  Olds  V.  Erie  City,  79  Pa.  St.  380. 

5.  A4jO«nuBmtl.-~McChesneyp.Qucago.2oi 
111.  344;  Tonawanda  v.  Price,  171  N.  Y.  415. 

6.  Fnitiiti  wai  Bamonstruess — California^ 
Burnett  V.  Sacramento,  la  Cal.  76,  73  Am.  Dec 
518;  Los  Angeles  Lighting  Co.  v.  Los  Angeles, 
106  Cal.  156;  Smith  v.  Hazard,  110  Cal.  145; 
Pacific  Paving  Co.  v.  Reynolds,  (Cal.  1900) 
62  Pic.  Rep.  2t2 ;  Thomason  v.  Carroll,  132  Cal. 
148;  Pacific  Paving  Co.  v.  Gallett,  137  Cal.  174; 
CSray  v.  Burr,  138  Cal,  109;  City  St.  Imp.  Co.  v. 
Laird,  138  Cal.  27. 

Indiana.  —  Spiegel  v.  Gand>erg.  44  Ind.  418 ; 
Kirkland  v.  Board  of  Public  Works,  143  Ind. 
123. 

Louisiana.  —  Daniel  v.  New  Orleans,  26  La. 
Ann.  I, 

Mississippi.  —  Nugent  v.  JacksOn,  72  Miss. 
1040. 

Missouri.  —  Fruin-Bambrick  Constr.  Co.  v. 
Gdat,  37  Mo.  App.  509 ;  Forbis  v.  Bradbury, 
58  Mo.  App.  506;  Knopfi  p.  Gilsonite  Roofing, 
etc.,  Co.,  92  Mo.  App.  379. 

New  jersey.  —  State  v.  Jersey  City,  35  N.  J. 
L.  309 ;  Green  v.  Jersey  City,  42  N.  J.  L.  565 ; 
Jersey  City  Brewery  Co.  v.  Jentj  Ci^,  4a  N. 
J.  L.  575. 

New  York.  —  Matter  of  Tompkins  Square, 
(Supm.  Ct  Spec  T.)  17  Abb.  Pr.  (N.  Y.)  3»4, 
note;  Matter  of  New  York,  48  Hun  (N.  Y.) 
630,  I  N.  Y,  Snpp.  14s ;  Matter  of  Board  of 
St  G^ing,  82  Hun  (N.  Y.)  580;  Matter  of 
Board  of  St  Opening,  133  N.  Y.  436. 

Oregon. — Clinton  v.  Portland,  a6  Or^on 
410;  Oregon  Real  Estate  Co.  v.  FMtland,  40 
Oregon  56. 

nilng  Bsmoaatrmneos — Indonemmt  of  OUrk 
Ci^  OounoU.—  City  St.  Imp.  Co.  v.  Babeock, 
(Cal.  1903)  68  Pac.  Rep.  584;  Thonason  v. 
Carroll,  13a  Cat.  148. 

Wthdrawal  of  Frotast,— Where  protesto  against 
a  proposed  street  improvement  have  been  filed, 
the  effect  of  which  is  to  deprive  the  mtuticipality 
of  the  power  to  make  the  improvement  proposed, 
the  Protestants  cannot  by  the  withdrawal  of  their 
protests  reinvest  the  municipality  with  juris- 
diction to  continue  the  making  of  the  improve- 
ment Knoi^  ft  Gilsonite  Roofing,  etc,  Co., 
93  Mo.  App.  379 ;  Vanderbedc  v.  Jersey  City,  44 
N.  J.  L.  626;  Roebling  v.  Trenton,  58  N.  J. 
L.  40;  Armstrong  v.  Ogden  City,  12  Utah  476. 
Compare  New  Orleans  v.  Stewart  18  La.  /iixa, 
710. 
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vision  is  made  for  allowing  to  property  owners  a  public  hearing  upon  the 
question  whether  the  proposed  imprpvement  shall  be  made.^  Ine  statutes 
describe  the  persons  qualified  to  protest  against  the  making  of  the  improve- 
ment and  the  requisite  number  of  protestants.'  Protests  or  remonstrances 
must  be  filed  within  the  time  allowed  by  statute.'  The  effect  of  a  proper 
protest  or  remonstrance  is,  under  some  statutes,  to  deprive  the  niunicipality 
of  the  right  to  exercise  the  power  to  make  the  improvement.*  Under  other 
statutes'  the  object  of  allowing  a  hearing  to  property  owners  is  merely  to  give 
them  an  opportunity  to  present  their  objections  to  the  making  of  the  improve- 
ment, leaving  the  making  of  the  improvement  discretionary  with  the  municipal 
ofiicers.'  In  the  absence  of  any  statutory  provision  property  owners  to  be 
affected  by  a  street  improvement  are  not  entitled  to  a  hearing  upon  the  ques- 
tion whether  the  improvement  shall  be  made.* 

k.  Estimate  of  Cost  of  Improvement.  —  The  statutes  frequently 
require  a  preliminary  estimate  to  be  made  of  the  cost  of  the  improvement,'*' 
and  genentlly  provide  by  whom  such  estimate  shall  be  made.^  In  the  absence 
of  a  statutory  requirement  there  is  no  necessity  for  a  preliminary  estimate.* 


1.  People  V.  Board  of  Contnct,  39  N.  Y.  Kpfh 
Div.  30;  People  v.  Featherstonhaogh  173  N.  Y. 

113. 

8.  Loa  Angeles  Lighting  Co.  v.  Los  Angeles, 
106  Cal.  156;  House  v.  Greenburg,  93  Ind.  533; 
Kirkland  v.  Board  of  Public  Works,  142  Ind. 
123;  MarsliaU  v.  Leavenworth,  44  Kan.  459; 
Nii^nt  V.  Jackson,  72  Miis.  1040;  Forbis  v. 
Bradbury,  58  Uo.  App.  506 ;  Matter  of  Board  of 
St  Opening,  61  Hun  (N.  Y.)  635,  15  N.  Y. 
Supp.  865;  Armstrong  v.  Ogden  City,  12  Utah 
476. 

5.  Burnett  v.  Sacramento,  12  Cal.  76,  73  Am. 
Dec.  518;  Thomason  v.  Carroll,  132  Cal.  148. 

4.  City  St.  Imp.  Co.  v.  Babcoek,  123  Cal.  205 ; 
Thomason  v,  Carroll,  132  Cal.  148 ;  Pacific 
Paving  Co.  V.  Geary,  136  Cal,  373;  Pacific  Pav- 
ing Co.  V.  Sullivan  Estate  Co.,  137  Cal.  261 ; 
Spiegel  V.  Gausberg,  44  Ind.  418;  Forbis  v, 
Bradbury,  58  Mo.  App.  506 ;  Knoi^  v.  Gilsonite 
Roofing,  etc.,  Co.,  92  Mo.  App.  279. 

fi.  Harney  v.  Heller,  47  Cal.  15;  Ireland  v. 
Rochester,  51  Barb.  (N.  Y.)  414;  Matter  of 
Board  of  St.  Opening,  (Supm.  Ct.)  12  Misc.  (N. 
Y.)  535 ;  Buckley  v.  Tacoma,  9  Wash.  269. 

6.  Washburn  v.  Chicago,  198  111.  506;  Vui 
Rqrpen  v.  Board  of  Public  Works,  48  N.  J.  L. 
428. 

7.  Eitlaiato  of  Cost  of  ImprevMnent — United 
States.  —  Edgar  v.  Pittsburg,  114  Fed.  Rep.  586. 

Illinois.  —  Galesburg  v.  Searles,  114  111.  217; 
White  V.  Alton,  149  111.  626;  Jones  v.  Lake 
View,  151  lU.  663;  Barber  v.  Chicago,  153  111. 
37;  Wadlow  V.  Chicago,  159  111.  176;  Gage 
V,  Chicago,  i6a  111.  313;  Illinois  Cent.  R.  Co. 
V.  People,  170  111.  334;  West  Chicago  l^k 
Com'rs  V.  Farber,  171  III,  146 ;  Cramer  v. 
Charleston,  176  III.  507;  Chicago  Terminal 
Transfer  Co.  v.  Chicago,  178  III.  439;  Chicago 
V.  Wilder,  184  111.  397;  Clarke  v.  Chicago,  1S5 
III.  354;  Bass  V.  Chicago,  195  111.  109;  Mc- 
Oiesney  v.  Chicago,  301  III.  344- 

Kansas.  —  Kansas  Town  Co.  v.  Argentine,  59 
Kan.  779,  54  Pac  Rep.  1131,  atirming  5  Kan. 
App.  50;  Gilmore  v.  Hentig,  33  Kan.  ts6; 
Olssoo  V.  Topeka,  43  Kan.  709;  Argentine  v. 
Simmons,  54  Kan.  699 ;  Kansas  City  v.  CnUinan, 
65  Kan.  68. 

JCmfwrfty.  —  Nrvin  v.  Roach,  8ti  Ky.  493. 


Michigan.  —  Cuming  v.  Grand  Rq>ida,  46 
Mich.  150;  Goodwillie  v.  Detroit,  103  Mich. 

383. 

Minnesota.  —  Weller  v.  St.  Paul,  5  Minn.  95  ; 
Nash  V.  St.  Paul,  8  Minn.  172,  33  Minn.  133; 
Griggs  V.  St.  Paul,  1 1  Minn,  308. 

Missouri.  —  Kinealy  v.  Gay,  7  Mo,  App.  303 ; 
Bandirick  v,  Campbell,  37  Mo.  App.  460;  Inde- 
pendence V.  Briggs,  58  Mo,  App.  341. 

Nebraska.  —  Moss  v.  Fairbury,  (N^.  190a) 
93  N.  W.  Rep.  731. 

New  York.  —  Matter  of  Flatbtisb  Ave.,  i 
Barb.  (N.  Y.)  386;  People  v.  New  York,  S 
Barb.  (N.  Y.)  43. 

Ohio.  —  Scovill  V.  Cleveland,  i  Ohio  St  126; 
Longworth  v.  Cincinnati,  10  Ohio  Dec.  (Re- 
print) 683,  33  Cine.  L.  Bnl.  100. 

Pennsylvania.  —  Reading  v.  O'Reilly,  169  Pa. 
St.  366;  Erie  v.  Brady,  150  Pa.  St  462. 

Texas.  —  Dallas  v.  Ellison,  10  Tex.  Civ.  App. 
38;  Dallas  V.  Atkins,  (Tex.  Civ.  App.  1895)  33 
S.  W.  Rep.  780;  Kerr  v.  Corsicana,  (Tex.  Civ. 
App.  1895)  35  S.  W.  Rep.  694;  Frosh  v.  Galves- 
ton, 73  Tex.  401  ;  Corsicana  v.  Kerr,  89  Tex. 
461 ;  Ardrey  v.  Dallas.  13  Tex.  Civ.  App.  443. 

Washington.  — BnMey  v.  Tacoma,  g  Waah. 
353. 

Wisconsin.  —  Pound  v.  Chippewa  County,  43 
Wis.  63.  ' 

Pnwf  of  KaUnf  of  Bstimatc. —  Berry  v.  Chi- 
cago, 192  111.  154;  Madderom  v.  Chicago,  194 
III.  573 ;  Marshall  v.  Rainey,  78  Mo.  Af^.  416, 
3  Mo,  App.  Rep.  385;  Davie  v.  Galveston,  16 
Tex,  Civ.  App.  13. 

Beport  ot  OommiMiOBm  to  Kakt  Xitinato— 

Signing  Bapvrt.  —  Adcock  v.  Chicago.  1(0  UL 
611 ;  Moore  v.  Mattoon,  163  III.  633;  Htnkle  v. 
Mattoon,  170  111.  316;  Markley  v.  Chicago,  170 
III.  358;  Murphy  v.  Chicago,  186  til.  59- 

SiUAdsney  of  Estlmatii  —  Barber  v.  Chicago, 
152  III.  37;  McChesney  v.  Chicago,  173  111. 
75 ;  Rom^n  v.  People,  193  III.  631 ;  Goodwillie 
V.  Detroit,  103  Mich.  383 ;  Cass  Farm  Co.  c  De- 
troit, 134  Mich.  433;  Independence  v.  Briggi, 
58  Mo.  App.  341. 
I,  Rich  Hill  V.  Donnan,  82  Mo.  App.  386. 
XltUMU  by  Xajorlty  of  OOltmlttN.  — HinUe 
V.  Mattoon,  170  111.  316. 
8.  Rpnan  v.  People,  193  IlL  631. 
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/.  Ordinances  Directing  or  Ordering  Improvement  — (i)  In  Gen- 
eraL  — The  power  conferred  upon  a  city  council  to  make  street  improvements 
is,  as  a  rule,  to  be  exercised,  as  in  the  case  of  other  general  powers,  by  an 
ordinance  directing  the  making  of  the  improvement,  and  this  is,  of  course, 
especially  true  when  the  statutes  require  the  exercise  of  the  power  by  ordi- 
nance. '  In  some  cases  it  has  been  held,  however,  that  the  power  could  be 
exercised  by  a  resolution,  an  ordinance  being  unnecessary.* 

(2)  Enactment.  —  The  manner  in  which  ordinances  directing  street  improve- 
ments are  to  be  enacted  is  a  matter  of  statutory  regulation,'  They  must,  of 
course,  be  passed  by  the  requisite  number  of  votes,  and  the  statutes  in  some 
states  require  a  greater  vote  than  a  majority,  in  some  instances  as  high  as  a 
two-thirds  vote.* 


1.  OrdlnaiUM  —  Illinois.  —  Chicago,  etc..  R. 
Co.  V.  Chicago,  174  111.  439- 

Iowa,  —  McManus  v,  Hornaday,  99  Iowa  507 ; 
Blanden  v.  Ft.  Dodge,  102  Iowa  441 ;  Eckert  f. 
Walnut,  117  Iowa  629;  Zalesky  v.  Cedar  Rapids, 
(Iowa  1902)  92  N.  W.  Rep.  657. 

Kqnsas.  —  Sloan  v.  Beebe,  24  Kan.  343 ;  Bar- 
ron V.  Krebs,  41  Kan.  338. 

Maryland.  —  Baltimore  v.  Porter,  18  Md.  a84, 
79  Am.  Dec.  686. 

Missouri.  —  Springfield  v.  Weaver,  137  Mo. 
650;  Ritterskamp  v.  Stifel,  59  Mo.  App.  510; 
Louisiana  v.  Miller,  66  Mo.  467 ;  Maudlin  i>. 
Trenton,  67  Mo.  App.  432;  Kolkmeyer  v.  Jef- 
ferson, 75  Mo.  App.  678;  Wheeler  v.  Poplar 
Bluff,  149  Mo.  36;  Clay  v.  Mexico,  92  Mo.  App. 
611;  Nevada  v.  Eddy,  123  Mo.  546.  Compart 
Springfield  v.  Knott,  49  Mo.  App,  6i3. 

Nebraska.  —  Fulton  v.  Lincoln,  9  Neb.  358 ; 
Tbemanson  v.  Kearney,  35  Neb.  881. 

New  Jersey.  —  Cross  v.  Morrlstown,  18  N.  J. 
Eq.  303  ;  State  v.  Bayonne,  35  N.  J.  L.  335 ; 
Taylor  v.  Lambertville,  43  N,  J.  Eq.  107;  Pack- 
ard V.  Bergen  Neck  R.  Co.,  48  N.  J.  Eq.  281; 
Bergen  Neck  R.  Co.  v.  Bayonne,  54  N.  J.  L. 
474;  Turner  v.  Brigantine,  54  N.  j.  L.  476; 
Ware  v.  Rutherford,  S5  N.  J.  L.  450. 

Pennsylvania.  —  In  re  Powelton  Ave.,  1 1 
Phila.  (Pa.)  447,  33  Leg.  Int.  (Pa.)  82.  Com- 
pare Sower  V.  Philadelphia,  35  Pa.  St.  231. 

Texas.  —  Alford  v.  Dallas,  (Tex.  Civ.  App. 
1896)  3S  S.  W.  Rep.  816;  Waco  v.  Prather, 
(Tex.  Civ.  App.  1896)  3S  S.  W.  Rep.  958,  90 
Tex.  80;  Davie  v.  Csalveaton,  16  Tex.  Civ.  App. 
13;  Noel  V.  San  Antonio,  11  Tex.  Civ^  App. 
580. 

Washington.  —  Buckley  v.  Tacoma,  9  Wash. 
353. 

Compare  National  Tube  Works  Co.  v.  Cham- 
berlain, 5  Dak.  54;  Matter  of  Knaust,  loi  N. 

Y.  188. 

For  treatment  of  ordinances  generally,  see  the 
title  Ordinances,  vol.  21,  p.  943, 

S.  Bawlntioii. — Indianapolis  tr.  Imberry,  17 
Ind.  175;  Allen  County  v.  Silvers,  23  Ind.  491 ; 
Buckley  v,  Tacoma,  9  Wash,  253. 

8.  Eaaotment  of  Ordinanoe  —  United  States. 
■ — Alexandria  v.  Mandcville,  2  Cranch  (C.  C.) 
224,  I  Fed.  Cas.  No.  184. 

California.  —  Napa  v.  Easterby,  76  Cal.  22a. 

Connecticut.  —  Hough  v.  Bridgeport,  57  Conn. 
390. 

Illinois.  —  Parker  v.  Catholic  Bishop,  146  111. 
158;  Nelson  v.  Chicago,  196  111.  390;  McLaugh- 
lin V.  Chicago,  198  III.  518. 

/ndtami.  —  Martindafe  v.  Palmer,  5a  Ind.  411. 


Iowa.  —  Altman  v.  Dubuque,  iii  Iowa  105. 
Kentucky.  — Maekia  v.  Wilson,  (Ky.  1898)  45 
S.  W.  Rep.  663;  Gleason  v.  Bamett.  (Ky.  iSgg) 
49  S.  W.  Rep.  1060;  Fehler  v.  Gosnell,  99  Ky. 

380. 

Massachusetts.  —  Pickford  v.  Lynn,  98  Mass. 
491 :  Cornell  V.  New  Bedford,  138  Mass. 
588;  Doty  V.  Lyman.  166  Mass.  318. 

Minnesota.  —  State  v.  Armstrong,  54  Minn. 
457. 

Missouri.  —  Saxton  v.  Beach,  50  Mo.  488; 
Irvin  V.  Devors,  65  Ho.  637. 

New  Jersey.  —  State  v.  Morristown,  34  N.  J. 
L.  445. 

New  York.  —  Striker  v.  Kelly,  7  Hill  (N,  Y,) 
9;  Kinsella  v.  Auburn,  S4  Hun  (N.  Y.)  634,  7 
N.  Y.  Supp.  317;  Wiggitt  V.  New  York,  9 
Paige  (N.  Y.)  16. 

Ohio.  —  Tyler  v.  Columbus,  3  Ohio  Cir.  Dee. 
427,  6  Ohio  Ctr.  Ct.  334 :  Bode  v.  Cincinnati,  6 
Ohio  Cir.  Dec.  56,  9  Ohio  Cir.  Ct.  382;  Corry 
V.  Campbell,  25  Ohio  St.  134 ;  Campbell  v.  Cin- 
cinnati, 49  Ohio  St.  463 ;  Cincinnati  v.  Ander- 
son, S3  Ohio  St,  600. 

Pennsylvania.  —  Corry  r.  Corry  Chair  C04  18 
Pa.  Super.  Ct  371- 

Rhode  Island.  —  In  ro  Canal,  etc,  St.  18  R. 
I.  129. 

Wisconsin.  —  Wright  v.  Forrestal,  65  Wis. 
341;  Hall  p.  Racine,  81  Wis.  72;  Friedrich  v. 
Milwaukee,  114  Wis.  304. 

See  also  the  title  Okdinances,  vol.  21,  p.  957 
et  seq. 

BMoniidsriiif  Vote  on  Ordlnsnoa.  —  The  gen- 
eral right  of  reconsidering  its  action  upon  l^s- 
lative  measures,  inherent  in  every  body  possess- 
ing legislative  powers,  applies  with  r^ard  to 
the  reconsidering  of  the  vote  upon  an  ordinance 
for  a  street  improvement  Jersey  City  v.  State, 
30  N.  J,  L.  521. 

Ensetment  at  ^wclal  Hettli^  —  Smith  v. 
Tobemer,  33  Mo.  App.  601 ;  Dollar  Sav.  Bank 
v.  Ridge,  62  Mo.  App.  334. 

Baoorda.  —  Nevin  v.  Roach,  86  Ky.  493 ;  Chase 
V.  SpringSetd,  119  Mass.  556;  Leominster  v. 
Conant  139  Mass.  384 ;  State  v.  Elizabeth,  30 
N.  J.  L.  36s ;  Matter  of  Schreiber,  (Supm.  Ct. 
Spec.  T.)  53  How.  Pr.  (N.  Y.)  359;  People  v. 
Whitney's  Point  3^  Hun  (N.  Y.)  508;  Darling- 
ton f.  Com.,  41  Pa.  St,  68. 

Proof  of  Enactment. Lexington  v.  Headley, 
5  Bush  (Ky.)  508 ;  Matter  of  Buffalo,  78  N. 
Y.  363. 

4.  'Swmuxj  Tota  —  Indiana.  —  Logansport  r. 
Legg,  30  Ind,  31$;  McEneney  v.  SttlUvan,  13$ 
Ind.  407, 

YoJwnif  XJtVJl. 
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PobiieaUoa  of  Ordlnasoo.  —  When  required  by  statute  the  ordinance  must,  of 
course,  be  published.* 

(3)-  Requisites  as  to  Form  and  Sufficiency.  —  The  ordinance  must,  in  positive 
terms,  direct  that  the  improvement  be  made,*  but  it  need  not  recite  or  indi- 
cate  the  act  of  the  legislature  conferring  the  power  to  make  the  improvement.' 

Feootdty  f»  laqprovoitBt.  —  In  the  absence  of  a  statutory  requirement  it  is  not 
necessary  that  the  ordinance  or  resolution  contain  a  recital  that  the  improve- 
ment is  deemed  necessary,  since  the  action  of  the  council  in  ordering  the 
improvement  of  itself  implies  a  determination  of  necessity  and  propriety.* 

DoMriptlwi  of  ImproTomenu.  —  While  the  ordinance  need  not  specify  every 
minute  particular  of  the  improvement  directed,*  it  should,  nevertheless,  contain 
a  general  description  of  the  locality,  character,  and  nature  thereof,  to  enable 
the  work  to  be  carried  out  through  the  ministerial  officers  of  the  municipality 
to  whom  it  is  intrusted;  and  the  statutes  often  expressly  so  require.*  The 

V.   Casey,   3   Bush        ConneeHcitt.  —  Durand  c  Ansonia,  57  Conn. 


Ktntueky.  —  Covington 
(Ky.)  698. 

Missouri.  —  SimpBon  v.  McGonegal,  53  Ho. 
App.  540. 

Ntw  York  Matter  of  Mt  Vernon,  64  N.  Y. 

App.  Dir.  619,  aMrming  34  Misc.  (N.  Y.) 
MS ;  Matter  of  Buffalo,  78  N.  Y.  36^ 

Ptnnsylvmiia.  —  Bradford  v.  Fox,  171  Pa.  St 
343- 

Virginia.  —  Sands  v.    Richmond,   31  Graft. 
(Va.)  571,  31  Am.  Rep.  743. 
tVasMngtoH.  —  Bucldey  v.  Tacoma,  9  Wash. 

See  also  the  title  Osdihancss,  vol.  31,  p.  959. 

1.  PfthUsattoB  of  OrdimuMW.  —  Enos  v.  Spring- 
field, 113  111.  65;  Meyer  v.  Fromm,  108  Ind. 
2o8;  Chesapeake,  etc.,  R.  Co.  v.  Mullins,  94 
Ky.  355;  Fox  v.  Middlesborough  Town  Co., 
96  Ky.  262;  Ban-  v.  New  Brunswick,  58  N.  J. 
1-  25s;  Matter  of  Durkin,  10  Hun  (N.  Y.)  369; 
Astor's  Petition,  2  Thomp.  &  C.  (N.  Y.)  488, 
oMrmed  56  N.  Y.  635 ;  Matter  of  Bassford,  50 
N.  Y.  509;  Matter  of  Smith,  S3  N.  Y.  s»6, 
rtvtrsing  65  Barb.  (N.  Y.)  383;  Matter  of 
Phillips,  60  N.  Y.  16;  Matter  of  Anderson.  60 
K.  Y.  457;  Matter  of  Bunneister,  76  N.  Y.  174. 
See  also  tiie  title  Ordikakces,  vol.  at,  p.  969 
tt  seq. 

S.  Form  and  Soffldenoy.  —  Buckley  v.  Tacoma, 
9  Wash.  369;  Kline  v.  Tacoma,  11  Wash.  193. 

S.  Methodist  Protestant  Church  v.  Baltimore, 
6  Gill  (Md.)  391,  48  Am.  Dec.  540;  Jones  v. 
Boston,  104  Mass.  461.  And  see  generally  the 
title  OaoiHANCES,  vol.  31,  p.  974  et  seq. 

4.  KetHii^  tn  ImproTement — Maryland. — 
Baltimore  v.  Johns  Hopkins  Hospital,  56 
Md.  I. 

Massachusetts.  —  Wright  v.  Boston,  9  Gush. 
(Mass.)  333;  Com.  v.  Abbott,  160  Mass.  383. 

Missouri.  —  Taylor  v.  St.  Louis,  14  Mo.  ao, 
SS  Am.  Dec.  89 ;  Miller  v.  Anheuser,  3  Mo.  Appi. 
168. 

New  York.  —  Elwood  v.  Rochester,  43  Hun 
(N.  Y.)  103;  Trinity  Church  v.  Higgins,  4  RobL 

(N.  Y.)  I. 

North  Carolina.  —  Raleigh  v.  Peace,  no  V. 

Car.  33. 

Ohio.  —  Strauss  c.  Cincinnati,  1 1  Ohio  Dec. 
(Reprint)  93,  34  Cine.  L.  But  433. 

Ttxas.-— Connor  v.  Paris,  87  Tex.  33. 

See  also  Donnan  v.  Lewiston,  81  Me.  411. 

f.  OMMlptioa  of  T:apTOT«siflrtt  —  California. 
—  Williams  v.  Bergin,  116  Cal.  56;  King  v. 
Lamb,  117  Cal.  401. 


70. 

Illinois.  —  Adams  County  v.  Quincy,  130  III. 
566;  Woods  V.  Chicago,  135  111.  583;  Chicago, 
etc,  R.  Co.  V.  Quincy,  136  111.  563,  39  Am.  SL 
Rep.  334;  Kimble  v.  Peoria,  140  111.  137;  Dan- 
ville V.  McAdams,  153  111.  316;  Newman  v. 
Chicago,  153  III.  469;  Sargent  v.  Evans- 
ton,  154  111.  26b;  Carlinville  v.  McClure, 
156  111.  492;  Delamater  v.  Chicago,  158  111. 
575  ;  Harrison  v.  Chicago,  163  111.  129;  People 
V.  Marklcy,  166  III.  4S  ;  Latham  f. '  Wilmette, 
168  in.  153;  Trimble  v.  Chicago,  168  111.  567; 
Gross  V.  People,  173  111.  571  ;  Chic^,  etc.,  R. 
Co.  V.  Chicago,  174  111.  439;  Lehmers  v.  Chi- 
cago, 178  111.  530;  Chicago  Terminal  Transfer 
Co.  V.  Chicago,  178  111.  439;  Claflin  v.  Chicago, 
178  111.  549:  Shannon  v,  Hinsdale,  180  111.  203; 
Givins  v.  Chicago,  186  III.  .199,  188  111.  348; 
Meadv.  Chicago,  186  111.  54;  Hyman  v.  Chicago, 
188  III.  462;  White  V.  Chicago,  188  111.  392: 
Markley  v.  Chicago,  190  111.  276 ;  Houston  v, 
Chicago,  191  111.  559;  Fay  v.  Chicago,  194  111. 
136;  Gage  V.  Chicago,  201  111.  93;  McChesney 
v,  Chicago,  201  III.  344. 

Indiana,  —  Burr  v.  Newcastle,  49  Ind.  333 ; 
Taber  v.  Grafmiller,  109  Ind.  206 ;  Conners- 
ville  V.  Merrill,  14  Ind.  App.  303. 

Iowa.  —  Chariton  v.  Holliday,  60  Iowa  391. 
Kentucky.  —  Frankfort    v.    Murray,   99  Ky, 
422 ;  Augusta  v.  McKibben,  (Ky.  1901)  60  S.  W. 
Rep.  391;  Richardson  v.  Mehler,  (Ky.  1901) 

63  S.  W.  Rep.  957  ;  Home  v.  Mehler,  (Ky.  1901) 

64  S.  W.  Rep.  918. 
Massachusetts.  —  Browne    v.    Boston,  166 

Mass.  339. 

Minnesota.  —  Rogers  v.  St.  Paul,  23  Minn. 
494. 

Missouri,  —  Sheehan  v.  Gleeson,  46  Mo.  100; 
Barber  Asphalt-Paving  Co.  v.  Hezel,  155  Mo. 
391. 

New  Jersey.  —  State  v.  Jersey  City,  34  N.  J. 
L.  663;  State  V.  Plainfield,  38  N.  J.  L.  95. 

6.  Illinois,  —  Jacksonville  R.  Co.  v.  Jackson- 
ville, 1 14  111.  562 ;  Sterling  v.  Gait,  117  111. 
11;  St.  John  V.  East  St.  Louis,  136  III.  207; 
Gage  V.  Chicago,  143  HI-  i57i  i79  HI-  392;  Lake 
Shore,  etc.,  R.  Co.  v,  Chicago,  144  HI-  391 ;  Sar- 
gent V.  Evanston,  154  111.  368;  Hull  v.  Chi- 
cago, 156  111.  381 ;  Otis  V.  Chicago,  t6i  III.  199; 
Mansfield  v.  People,  164  111.  611;  Sailer  v. 
Chicago,  169  111.  386 ;  McChesney  v.  Chicago, 
171  111.  253,  173  111.  75:  Nicholcs  V.  People,  171 
111.  376;  Chicago,  etc.,  R.  Co.  v.  Chicago,  17a 
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description  may  be  made  by  reference  to  maps,  plans,  specifications,  etc.,  on 
record  or  filed,*  and  may  employ  words  which  have  a  well-defined  meaning  in 
the  locality.*  It  is  not  necessary  to  express  in  the  ordinance  that  the  place 
where  the  work  is  to  be  done  is  within  the  corporate  limits  of  the  municipality, 
though  the  power  to  make  the  improvement  may  be  dependent  upon  such 
fact,  as  it  will  be  presumed  that  the  municipality  has  not  exceeded  its  terri- 
tori^  jurisdiction.' 

Imprimmonti  WUdli  Xajr  Bo  ladndod  In  ttaffl*  Ordiauoo. — While  several  distinct 
street  improvements  are  not  to  be  provided  for  by  a  single  ordinance,*  still, 
the  grading  and  paving  of  a  street  may  constitute  a  single  improvement  and 
not  distinct  enterprises  within  this  rule.*  So  the  paving  of  several  streets  may 
be  provided  for  in  a  single  ordinance.* 

m.  Plans  and  Specifications  of  Improvement, —The  statutes  fre- 
quently require  as  a  preliminary  requisite  to  the  exercise  of  the  power  to  make 
street  improvements  that  plans  and  specifications  of  the  proposed  work  be 
prepared.' 

111.  66 ;  Illinois  Cent.  R.  Co.  v.  Effingham,  1 73 
[11.  607;  HoldcD  V.  Chicago,  172  III.  263;  Lusk 
V.  Chicago,  176  III.  207;  Jacobs  v.  Chicago,  178 
111.  s6o;  Davidson  v.  Chicago,  178  111.  583; 
Lingle  v.  Chicago,  178  111.  628;  Dickey  v.  Chi- 
cago, 179  111,  184;  Essroger  v.  Chicago,  185 
III.  430;  Kuesterw.  Chicago,  187  111.  21  ;  Libbey 
V.  Chicago,  187  111,  189;  Fehringer  v.  Chicago, 
187  111.  416:  Rose  V.  Chicago,  188  111.  347; 
Hyman  v.  Chicago,  188  III.  462;  Willis  v. 
Chicago,  189  111.  103 ;  Nichols  v.  Chicago,  19a 
111.  290;  Job  V.  People,  193  111.  609;  People  v. 
HilU,  193  III-  281;  Kelly  v.  Chicago,  193  111. 
324;  Moll  V.  Chicago,  194  III.  28;  People  v. 
Birch,  201  III.  81. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Crowfi 
Point,  ISO  Ind.  536;  Merrill  p.  Abbott,  6a  Ind. 
549;  Smith  V.  Duncan,  77  Ind.  92. 

Iowa.  —  Morton  v,  Burlington,  106  Iowa  50, 

Massachusetts. —  Lowell  v.  Wheelock,  n 
Cush.  (Mass.)  391. 

Missouri.  —  Verdin  p.  St.  Louis,  (Mo.  1894) 
27  S.  W.  Rep.  447;  Haegele  v.  Mallinckrodt, 
46  Mo.  577 ;  Rich  Hill  p.  Donnan,  83  Mo.  App. 
386. 

New  Jersey,  —  Kearney  v.  Andrews,  10  N. 
J.  Eq.  70;  Stretch  v.  Hoboken,  47  N.  J.  L.  268. 

Nezv  York.  —  Copcutt  v.  Yonkers,  83  Hun 
(N.  Y.)  178. 

Ohio.  —  Cincinnati  i>.  Blymyer  Mfg.  Co.,  8 
Ohio  Dec.  (Reprint)  288. 

r«aj.  — Waco  V.  Chamberlain,  (Tex.  Civ. 
App,  1898)  45  S.  W.  Rep.  191. 

1.  SefinmuMi  for  Doieriptlon  —  California. — 
Williams  v.  Bisayno,  (Cal.  1893)  34  Pac.  Rep. 
640. 

Illinois.  —  Steele  v.  River  Forest,  141  III. 
302;  Callon  V.  Jacksonville,  147  III.  113;  Cun- 
ningham V.  Peoria,  157  111,  499;  Alton  v.  Mid- 
dleton,  158  III.  442;  Chytraos  vt  Chicago,  160 
111.  18;  Carlinville  v.  McCIure,  156  HI.  492; 
Bradford  v.  Pontiac,  165  111.  612;  Chicago,  etc., 
R,  Co,  V.  Chicago,  172  111.  66,  174  111.  439; 
Kunst  p.  People,  1 73  111,  79 ;  Cramer  v.  Charles- 
ton, 176  111,  507;  Lehmers  v.  Chicago,  178  111. 
530;  Mead  v.  Chicago,  186  111.  54;  Givins  v. 
Chicago,  186  111.  399;  Hardin  v.  Chicago,  186 
111.  424;  Rollo  V.  Chicago,  187  III.  417;  Big- 
gins V.  People,  193  III.  601 ;  Beach  v.  Chicago, 
193  111.  369;  Whaples  V.  Waukegan,  95  IIL 
App,  29. 
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Indiana.  —  Taber  v.  Ferguson,  109  Ind.  227. 
Kentucky.  —  Home  v.  Mehler,  64  S.  W.  Rep. 
918,  23  Ky.  L.  Rep.  1176. 
Maryland.  —  Burk  v.  Baltimore,  77  Md.  469. 
Massachusetts.  —  Stone  v.  Cambri^,  6  Cush. 
(Mass.)  270. 

Michigan.  —  Boehme  v.  Monroe,  106  Mich. 
401, 

Missouri.  —  Barber  Asphalt  Paving  Co.  v. 
Ullman,  137  Mo.  543;  Becker  v.  Washington, 
94  Mo.  375 ;  Galbreath  v.  Newton,  30  Mo.  App. 
380;  Gallaher  v.  Smith,  55  Mo.  App.  116;  Roth 
t,  Hax,  68  Mo.  App.  283. 

New  Jersey.  —  State  V.  New  Brunswick,  30 
N,  J.  L.  395 ;  State  p.  Orange,  32  N.  J.  L.  49. 

3.  Levy  v.  Chicago,  113  111,  650;  Shannon 
V.  Hinsdale,  180  HI,  202;-  Rawson  v.  Chicago, 
185  111,  87;  Hyman  v.  Chicago,  188  111.  462; 
Job  V.  People,  193  111,  609 ;  Gage  v.  Chicago, 
196  111.  512;  Hackworth  v.  Louisville  Artificial 
Stone  Co.,  106  Ky.  234. 

8.  loooUty  of  ImprovomOAt. —  Wheeler  v.  Peo- 
ple, 153  111.  480 ;  Stanton  v.  Chicago,  154 
III.  33;  Meadowcroft  v.  People,  154  111.  416; 
Young  V.  People,  1 55  III.  247 ;  West  Chicago 
St.  R.  Co,  V.  People,  155  HI.  299;  Wisner  v. 
People,  156  111.  180;  Zeigler  v.  People,  156  111. 
133;  Bliss  V.  Chicago,  156  111.  584;  Chicago  v. 
Silverman,  156  111.  601;  Beach  v.  People,  157 
III.  659;  Delamater  v.  Chicago,  158  111.  575; 
Andrews  v.  People,  158  HI.  477;  Chytraus  r. 
Chicago,  160  III.  18 ;  Pittsburgh,  etc,  R.  Co.  v. 
Hays,  17  Ind.  App.  261. 

4.  What  Kay  Be  Incladed  In  Ordinance. — 
Church  V.  People,  179  III.  205;  Weckler  v.  Chi- 
cago, 61  111.  142;  Mendenhall  v.  Clugish,  84 
Ind.  94.  See  also  People  v.  Yonkers,  39  Barb. 
(N.  Y.)  266. 

5.  EmeiT  v,  San  Francisco  Gas  Co.,  28  Cal. 
345;  Murphy  v.  Peoria,  119  111.  509. 

6.  Springfield  v.  Green,  120  III.  269:  Wil- 
bur V.  Springfield,  123  111,  395;  Adams  County 
V.  Quincy,  130  111.  566;  Savannah  v.  Weed,  96 
Ga.  670.  See  also  Culver  v.  Chicago,  171  111. 
399;  Burlington  v.  Quick,  47  Iowa  222;  Cincin- 
nati V.  Corry,  7  Ohio  Dec,  (Reprint)  415. 

7.  Plans  and  Bpeoifioatlons  of  Zmprovement— 
California.  —  Gill  v.  Dunham,  (Cal.  1893)  34 
Pac  Rep.  68 ;  Santa  Cruz  Rock  Pavement  Co.  v. 
Heaton,  105  Cal.  163;  Bolton  v.  Gilleran,  105 
Cal.  244,  45  Am.  St.  Rep.  33. 
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«.  Mode  of  Making  Improvement  —  (i)  /«  General.  —  Where  the 
statutes  prescribe  the  mode  in  which  the  improvement  shall  be  made,  the  pre- 
scribed mode  must  be  followed.^  In  the  al»ence  of  any  statutory  regulation, 
the  municipality  may  make  the  improvement  either  by  the  employment  of 
laborers  and  the  purchase  of  the  necessary  materials  or  by  letting  a  contract 
for  the  work;*  but  it  is  often  provided  that  the  improvement  shall  be  made 
by  letting  a  contract  therefor  to  the  lowest  bidder.* 

(2)  Opportunity  to  Property  Owners  to  Make  Improvement.  —  Where  street 
improvements  are  to  be  paid  for  by  the  abutting  property  owners,  the  statutes 
frequently  require  that  an  opportunity  to  make  a  proposed  improvement  be 
given  to  such  abutting  owners  before  the  municipality  can  make  it  at  their 
expense.* 

o.  Defraying  Cost  of  Improvement.  —  The  construction  of  improve- 
ments such  as  paving,  laying  sidewalks,  grading,  etc.,  is  an  object  of  public 
utility  which  be  provided  for  by  general  taxation  or  appropriation  of  the 
general  public  ^nds.*  Where  a  municipality  has  general  power  to  make 
street  improvements  without  express  limitations  as  to  the  means  by  which  the 
cost  thereof  shall  be  defrayed,  it  has  power  to  contract  to  pay  therefor  in  cash 
from  its  general  funds,*  and  a  mere  permissive  right  to  require  abutting  lot 
owners  to  pay  the  cost  does  not  prohibit  such  a  contract.'  Where  the  stat- 
ute expressly  provides  that  a  certain  proportion  of  the  cost  of  the  improvement 
shall  be  borne  by  the  abutting  owners,  it  has  been  held  that  the  municipality 
may  contract  an  indebtedness  for  the  entire  cost  and  collect  from  the  property 
owners  their  proportion  thereof.^  The  statutes  often  expressly  provide  by 
what  means  the  revenue  to  defray  the  cost  of  street  improvements  shall  be 


Indiana,  —  Taber  v.  Grafmiller,  109  Ind,  206. 

Iowa,  —  Jenney  v.  Des  Moines,  103  Iowa  347. 

j:«iUiic*3».  —  Barret  v.  Falli  City  Artificial 
Stone  Co.,  (Ky.  1899}  5'  S.  W.  Rep.  947. 

MieldeaH.  —  Kundinger  v.  Saginaw,  (Mich. 
1903)  93  N.  W.  Rep.  914. 

MinneMta.  —  Risers  v.  St.  Paul,  22  Minn. 
494. 

New  York.  —  Gilmore  v.  Utica,  131  N.  Y.  26. 

Ohio.  —  In  re  Akron  St.,  5  Ohio  Dec.  697. 

Pennsylvania.  —  Verona  v.  Allegheny  ViUley 
R.  Co.,  IS2  Pa.  St.  3^8;  Mazet  v.  Pittsburgh, 
137  Pa.,St.  548. 

Texas.  —  GalTeston  v.  Heard,  54  Tex.  4io. 

Washington.  —  Buckley  v.  Tacoma,  9  Wash. 
353. 

Wisconsin.  —  Myrick  p.  La  Crosse,  17  Wis. 
44*. 

1.  Ktla  ^  MaMag  la^rorment.  —  Matter 
•f  New  York  Presbytpry,  9  Daly  (N.  Y.)  116; 
Matter  of  Newton,  19  Hnn  (N.  Y.)  470. 

S,  Hitchcock  V.  Galveston,  96  U.  S.  341 ; 
Aurora  v.  Fox,  78  Ind.  i ;  Cummins  v.  Sey- 
mour, 79  Ind.  491,  41  Am.  Rep.  618;  Platter 
V.  Seymour,  86  Ind.  323 ;  Monroe  v.  Johnson, 
106  I^  350;  Home  Bldg.,  etc.,  Co.  v.  Roanoke, 
91  Va.  52. 

3.  Lettli^  to  Loweat  Bidder.  —  Mappa  v.  Loa 
Angeles,  61  Cal.  309 ;  Boos  v.  New  York,  8$  Hun 
(N.  Y.)  311;  Matter  of  Em^rant  Industrial 
Sav.  Bank,  75  N.  Y,  388;  Matter  of  Robbins, 
82  N.  Y.  131  ;  Matter  of  Weil,  83  N.  Y.  543; 
Matter  of  Blodgett,  91  N.  Y.  117;  Matter  of 
Manhattan  R.  Co.,  102  N.  Y,  301 ;  Reilly  v. 
New  York,  111  N.  Y.  473 :  Smith  v.  New  York, 
145  N.  Y.  641,  a/tirming  82  Hun  (N.  Y.)  570; 
Beers  v.  Dalles  City,  16  Oregon  334.  See  the 
title  MuHicirAL  Corporations,  vol.  ao,  p;  1133. 


4.  0]9orta&ity  to  Property  Ow»tf  to  Maka 
tatgnnamt  —  California,  —  Cochran  v.  Col- 
lins, »9  Cal.  129 ;  Burke  v.  Tumey,  54  Cal.  486 ; 
Manning  v.  Den,  go  Cal.  610;  N.  P.  Perine 
Contracting,  etc.,  Co.  v,  Quackenbush,  104  Cal. 
684;  California  Imp.  Co.  v.  Quinchard,  119 
Cal.  87 ;  German  Sav.,  etc,  Soc.  v.  Ramish,  138 
Cal.  ijo. 

Indiana.  —  Lou^uidge  v.  Huntington,  56  Ind. 
J53. 

Minnesota.  —  Newbeiy  v.  Fox,  37  Minn,  141, 
5  Am.  St  Rep.  830. 

Mississippi.  —  Ntigent  v,  Jackson,  72  Miss. 
1040. 

Missouri.  —  Leach  v.  Cargill,  tio  Mo.  316. 
New  York.  —  Cowea  v.  West  Trvf,  43  Barb. 
(N.  Y.)  48. 

Prnfuy/voHM.  —  Philadelphia  v.  Edwards,  78 
Pa.  St  6a. 

Wiseonsim. — Roger*  v.  Milwaukee,  13  Wis. 
610;  Myrick  v.  La  Crosse,  17  Wis.  442;  John- 
ston V.  Oshkosh,  Ji  Wis.  184;  Pass  v.  Seehawer, 
60  Wis.  525. 

ft.  Dofraylw  Coat  of  Improrement, —  Coqk  v. 
Ansonia,  66  Conn.  413;  Com.  v.  Geoige,  148  Pa, 
St  463.    See  also  the  title  Taxation,  post. 

6.  Memphis  v.  Brown,  20  Wall.  (U.  S.)  389 ; 
Morrison  v.  King,  100  Ga.  357;  Clark 'v.  Des 
Moines,  19  Iowa  199,  87  Am.  Dec  423;  Bige- 
low  V.  Perth  Amboy.  35  N.  J.  L.  397;  Boots 
V,  Washburn,  79  N.  Y.  307 ;  Galveston  v. 
Heard,  54  Tex.  420. 

7.  Memphis  v.  Brown,  30  Wall.  (U.  S.)  389 ; 
Chambers  v.  Satterlee,  40  Cal.  497 ;  Guffield  v, 
Bowlinggreen,  6  B,  Mon.  (Ky.)  324;  Tappan 
V.  Long  Branch  Police,  etc..  Commission,  59  N. 
J.  L.  371. 

8.  Aigenti  v.  San  Francisco,  t6  Cal.  asj; 
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raised,*  and  such  means  are  frequently  held  to  be  exclusive.*  Where  a  dis- 
cretionary power  is  given  to  the  municipality  to  determine  the  means  by  which 
such  revenue  shall  be  raised,  the  courts  cannot  control  the  exercise  of  the 
power.*  The  right  of  the  municipality  to  issue  bonds  or  to  levy  special 
assessments  to  defray  the  cost  of  street  improvements  has  been  heretofore 
fully  discussed> 

p.  Abandonment  of  Improvement.  —  Where  the  municipality  has  dis- 
cretionary power  to  make  a  street  improvement,  it  may  abandon  an  improve- 
ment ordered  and  repeal  the  ordinance  authorizing  it,*  or  it  may  during  the 
construction  of  the  improvement  change  the  general  plan  thereof.* 

q.  Restraining  Street  Improvement.  —  Where  the  making  of  an 
unauthorized  improvement  wiU  result  in  irreparable  injury  to  the  property, 
and  the  remedy  at  law  is  inadequate/  or  where  the  imprpvement  is  to  be 
made  at  the  expense  of  the  property  owners  and  may  result  in  casting  a  cloud 
on  the  title,*  courts  of  equity  have  granted  injunctions.  But  the  fact  that  no 
irreparable  injury  is  threatened  or  that  the  remedy  at  law  is  adequate  is,  as  jn 
other  cases,  ground  for  the  denial  of  the  injunction.* 

3.  DaiBBgM  for  StrMt  Improremeat  —  a.  In  GEXERAt.  —  Under  constitu- 
tional provisions  prohibiting  damage  or  injury  to  property  for  a  public  use 
without  compensation,  abutting  property  owners  who  sustain  special  injuries 
from  the  construction  of  street  improvements  are  held  to  be  entitled  to  recom- 
pense therefor,'**  as,  for  example,  where  a  bridge  or  similar  obstruction  is 


Garden  City  v.  Trigg,  57  Kan.  632;  Becker  v. 
Henderson,  too  Ky.  450. 

1.  Chambers  v.  Satterlee,  40  Cal.  497 ; 
Ricketts  v.  Hyde  Park,  85  III.  110;  Kuehner  v. 
Freeport,  143  111.  92 ;  People  v.  Kirk,  162 
111.  138,  53  Am.  St.  Rep.  277;  Indianapolis  v. 
Imberry,  17  Ind.  175;  Evansville  v.  Summers, 
108  Ind.  189;  Maddux  v.  Newport,  (Ky.  1890) 
14  S.  W.  Rep.  957;  Tennant  v.  Crocker,  85 
Mich.  338;  Murtaugh  p.  Paterson,  45  N.  j.  L. 
367;  Matter  of  Turfler,  44  Barb.  (N.  Y.)  46; 
Ellis  V.  Lowville,  7  Lans.  (N.  Y.)  434. 

2.  Brooks  v.  San  Luis  Obispo,  109  Cal.  50; 
Centra]  Covington  v.  Weighaus,  (Ky.  1898)  44 
S.  W.  Rep.  98s ;  North  Pac.  Lumbering,  etc., 
Co.  V.  East  Portland,  14  Oregon  3;  Finley  v. 
Hull,  13  Wash.  236;  Stephens  v.  Spokane,  14 
Walk.  298. 

9.  Fagan  v.  Chicago,  84  lU.  337, 

4,  See  the  titles  Muhicipai.  SscnBrriBS,  vol. 
31,  p.  13;  Spbciai.  or  Local  Assbssiibkts,  vol. 
35,  p.  1 166. 

6.  Abandonment  of  ImproTemant.  —  Earl  v. 
Board  of  Imp.,  70  Ark.  211 ;  Chicago  v.  Weber, 
94  111.  App.  stii ;  Stewart  v.  Police  Jury,  14  La. 
Ann.  69 ;  Black  v.  Baltimore,  50  Md.  235,  33  Am. 
Rep.  330;  St.  Joseph  v.  Farrell,  106  Mo.  437; 
Kaime  v.  Harty,  4  Mo.  App.  357;  Ashton  v. 
Rochester,  133  N.  Y.  187,  38  Am.  St.  Rep.  619, 
aKrming  60  Hun  (N.  Y.)  373 ;  Toledo  v.  Jacob- 
son,  5  Ohio  Cir.  Dec.  137,  11  Ohio  Cir.  Ct.  330; 
Huckestein  v.  Allegheny,  165  Pa.  St.  367.  See 
also  Gonnley  v.  Day,  114  111.  185.  Compare 
Lucas  V.  San  Francisco,  7  Cal.  463. 

6.  State  V,  Miles,  138  Ind.  693;  Davies  f. 
Saginaw,  87  Midi.  439 ;  Fuller  v.  Grand  Rapids, 
tos  Mich.  539. 

7.  BeatrainlTiv  Street  ImproTwnMitt.  —  Miller 
V.  Mobile,  47  Ala.  163,  11  Ant.  Rep.  768;  Schau* 
fele  o.  Doyle,  86  Cal.  107;  Covington  r.  Nelson, 
35  Ind.  532 ;  Ft.  Wajme  v.  Lake  Shore,  etc., 
R.  Co.,  133  Ind.  558,  33  Am.  St.  Rep.  377 ; 
Wilkin  V.  SL  Paul,  33  Minn.  181;  Cnrwens- 


ville's  Appeal,  139  Pa.  St  74;  Buchanan  v. 
Beaver,  171  Pa.  St.  567. 

8.  Dennison  v.  Kansas  City,  95  Mo.  416; 
Moore  v.  Cincinnati,  9  Ohio  Dec.  (Reprint) 
587,  IS  Cine.  L.  Bui.  196;  Sperry  v.  Albina,  17 
Oregon  481;  Mazet  p.  Pittsburgh,  137  Pa.  St 
548. 

9.  Oimni  for  Denial  of  ZqittMtloii — Vnittd 
States.  — UzEXaxy  V.  Kansas  City,  3t  Fed.  Rqi. 
357. 

Connecticut.  —  Fellowea  v.  New  Haven,  44 
Conn,  340,  26  Am.  Rep.  447. 

Georgia.  —  Markham  v.  Atlanta,  33  Ga.  403; 
Moore  v.  Atlanta,  70  Ga.  611. 

Indiana.  —  Columbus  v.  Storey,  33  Ind.  195; 
Kokomo  V.  Mahan,  100  Ind.  34a;  Marion  v. 
Skillman,  137  Ind.  130. 

Iowa.  —  Rockwell  v.  Bowers,  88  Iowa  88; 
Burlington  Gas-light  Co.  v.  Burlington,  etc.,  R. 
Co.,  91  Iowa  470. 
Maine.  —  Baldwin  t>.  Bangor,  36  Me.  518. 
New  Jersey.  —  Kearney  v.  Andrews,  10  N.  J. 
Eq.  70;  Holmes  v.  Jersey  City,  12  N.  J.  Eq. 
399;  Cross  V.  Morristown,  18  N.  J.  Eq.  305. 

New  F(>rft.  —  Blake  w.  Brooklyn,  26  Barb.  (N. 
Y.)  301 ;  Ely  v.  Rochester,  26  Bari).  (N.  Y.)  133. 

Ohio.  —  Leonard  v.  Caasidy,  4  Ohio  Cir.  Dec 
480,  8  Ohio  Or.  Ct  539, 

Pennsylvania.  —  Ridge  Ave,  Pass.  R.  Co.  v. 
Philadelphia,  10  Phila.  (Pa.)  37,  30  Leg.  Int 
(Pa.)  148;  Camp  v.  Port  Allegany,  11  Pa.  Co. 
Ct  132;  McHale  v.  Easton  Transit  Co.,  169 
Pa.  St  416. 

And  see  generally  the  title  Ikjdhctiohb,  vol. 
16,  p.  353  et  seq. 

Dafitetlve  Xamwr  of  OonitmottoB. —  The  im- 
provement will  not  be  enjoined  on  the  ground 
that  it  is  being  defectively  made.  Dever  v. 
Junction  City,  45  Kan.  417. 

10.  Damages  fbr  Street  Improvemants. —  Pause 
V.  Atlanta,  98  Ga.  93,  58  Am.  St  Rep.  390.  See 
also  the  title  Euihent  Domain,  vol.  10,  f, 
1173. 
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erected  in  a  street  impairing  or  depriving  the  property  owner  of  his  right  of 
access  or  easement  for  Hght  and  air.'  But  a  property  owner  who  does  not 
receive  any  direct  injury  from  the  construction  of  the  improvement  is  not 
entitled  to  compensation  for  indirect  injuries  which  he  may  suffer  in  common 
with  the  general  public*  Thus  he  is  not  entitled  to  compensation  because 
the  public  traffic  along  the  street  in  front  of  his  property  has  been  diverted,  as 
he  has  no  legal  interest  in  the  amount  of  general  travel  along  the  street  •  The 
constitutional  provision  that  no  man's  property  shall  be  **  taken  "  without 
compensation  does  not  confer  upon  abutting  owners  a  right  to  compensation 
for  consequential  injuries  from  the  improvement  of  streets  where  there  is  no 
actual  invasion  or  taking  of  their  property.* 

Temporary  ObttnutloD  ol  Aoeew.  —  An  abutting  owner  is  not  entitled  to  compen- 
sation by  reason  of  obstruction  of  access  to  his  building  during  the  prioress 
of  a  street  improvement,  such  obstruction  being  merely  a  burden  incidentally 
imposed  and  without  which  improvements  could  seldom  be  made.' 

LMml  tovport.  —  Invasion  of  the  property  owner's  right  of  lateral  support  in 
the  makii^  of  street  improvements  has  been  fully  discussed  elsewhere  in  this 
work.* 

VtgUgeiiM  la  Ooutmetlan  at  Btxmt  Im^nwrnmu,  —  Where  a  municipal  corporation 
is  negligent  in  the  construction  of  a  street  improvement  it  is  liable  in  tort  for 
injuries  to  abutting  owners  caused  thereby/  and  this  liability  extends  to 
negligence  in  devising  plans  for  the  improvement  as  well  as  to  negligence  in 
executing  them.^  But  the  municipality  is  only  required  to  use  reasonable 
care  to  avoid  liability.*  * 


1.  Bentley  v.  Atlanta,  93  Ga.  623 ;  Pause,  v. 
Atlanta,  98  Ga.  93,  58  Am.  St.  Rep.  290 ;  Tinker 
V.  Rockford,  137  III.  133;  Barrows  v.  Sycamore, 
150  111.  588.  41  Am.  St.  Rep.  400;  Chicago 
V.  Spoor,  190  111.  340;  Burcky  o.  Lake,  30  III. 
App.  23;  Herrmann  v.  East  St.  Louis,  58  111. 
App.  166;  Butler  v.  East  St.  Louia,  74  111.  App. 
649 ;  Sauer  v.  New  York,  (Supm.  Ct.  App.  Div.) 
30  Civ.  Pro.  (N.  Y.)  232;  Matter  of  Grade 
Crossing  Com'rs,  52  N,  Y.  App,  Div.  122; 
Seattle  Transfer  Co.  v.  Seattle,  27  Wash.  520. 
Compare  Chicago  v.  Webb,  los  111,  App,  332; 
Home  Bldg.,  etc,  Co.  v.  Roanoke,  91  Va.  53. 
And  lee  the  title  Euimbmt  Domain,  vol.  10,  p. 
iiaj. 

t,  Rigney  v.  Chic^o,  102  111.  64;  In  re  Cin- 
cinnati, etc.,  R,  Co.,  10  Ohio  Cir.  Dec.  a86,  19 
Ohio  Cir.  Ct.  583.  See  also  the  title  Ehiitent 
DoHAiM,  vol.  10,  pp.  mo,  1128. 

S.  Divenioa  of  TniTel.  —  East  St  Louis  v. 
Wiggins  Ferry  Co.,  11  III.  App.  254;  Chicago 
V.  Spoor,  190  111.  340,  rtwrtiitg  91  111.  App.  47a; 
Hobson  V.  miadelphia,  155  Pa.  St.  131. 

4.  Keasy  f.  Louisville,  4  Dana  (Ky.)  154, 
39  Am.  Dec.  395.  See,  however,  Cohen  v. 
Qeveland,  43  Ohio  St.  190.  See  generally  the 
title  EifiREtfT  Domain,  vol.  10,  p.  1102  et  seq. 

5.  TmponiT  loaonTMienM.  —  Northern 
Transp.  Co.  v.  Chicago,  99  U.  S.  635  (stated 
in  the  title  Eminent  Domain,  vol.  10,  p.  1131) ; 
Tn^le  V.  Atlanta,  57  Ga.  114;  Osgood  v.  Chi- 
cago, 154  III.  194,  oifimtifg  44  III,  App.  53a; 
Chicago  V.  Ramsey.  87  111.  348 ;  Sanitary  Dist. 
V.  McGnirl,  86  111.  App.  393;  Vidalat  v.  New 
Orleans,  43  La.  Ann.  1121;  Brooks  v.  Boston, 
19  Pick.  (Mass.)  174.  Compare  Laconr  v.  New 
York,  3  Duer  (N.  Y.)  406. 

6.  Lattnl  Aanwrt.  —  See  the  title  Lateral 
AND  SusjACSHT  SuppOKT,  Tol.  i8,  p.  541.  See 
alio  Cblnrafaua  v.  Williard,  7  Ohio  Cir.  Dec.  33 ; 
linih  r.  PUkdelphia.  8  Pa.  DUt  340. 


7.  HafUfSDM  ta  KaUiif  ImproTflment —  Colo- 
rado. —  Denver  v.  Rhodes,  9  Colo.  554. 

Illinois.  —  Bloomington  v.  Brokaw,  77  111. 
194:  Chicago  V.  Norton  Milling  Co.,  97  IlL 
App.  651,  oMrtned  196  III.  580, 

Indiana.  —  Martinsville  v.  Shirley,  84  Ind. 
546;  Princeton  v.  Gieske,  93  Ind.  103. 

Iowa.  —  Cotes  v.  Davenport,  9  Iowa  227 ; 
Cooper  V.  Cedar  Rapids,  112  Iowa  367. 

Kentucky,  —  Louisville  v.  Coleburne,  108  Ky. 
420. 

Maryland.  —  Hitchins  v,  Prostbuig,  68  Md. 
TOO,  6  Am.  St.  Rep.  432.  70  Md.  56. 

Massachntetts. —  Peridni  v.  Lawrence,  136 
Mass.  305. 

Missouri.  —  Wegmann  v.  Jefferson,  61  Mo.  35. 
New  York.  —  Rochester  White  Lead  Co.  v. 
Rochester,  3  N.  Y.  463.  53  Am.  Dec.  316. 

North  Carolina.  —  Meares  v.  Wilminfcton,  9 
Ired.  L,  (31  N.  Car.)  73,  49  Am.  Dec.  412. 

Pennsylvania.  —  Stork  v,  Philadelphia,  195 
Fa.  St.  101. 

Rhode  /j/owd.  —  O'Donnell  v.  White,  33 
L  318. 

Texas.  —  Dallas  v.  Cooper,  (Tex.  Civ.  App. 
1896)  34  S.  W.  Rep.  331.    Compare  Wallace  v. 
Dallas,  2  Tex.  Unrep.  Cas.  424. 
IVitconsin.  —  Milwaukee  v.  Davis,  6  Wis.  377. 
See  also  tiie  title  Eminent  Domain,  vol.  10, 

p.  Hit. 

B.  Nortii  Vernon  v.  Voegler,  103  Ind.  314. 
9.  DapM  9t  Om  Ba^virMl  in  Constrnetion.  — 
Cheever  v.  Shedd,  13  Blatchf.  (U.  S.)  258; 
Northern  Transp.  Co.  v.  Chicago,  99  U.  5. 
635 ;  Durand  f.  Ansonia,  57  Conn.  70 ;  Fuller 
V.  Atlanta,  66  Ga.  80;  Castleberry  v.  Atlanta, 
74  Ga.  164;  Dewein  v.  Peoria,  24  111.  App,  396; 
Weil  t>.  Madison,  75  Ind.  341,  39  Am.  Rep. 
135 ;  Platter  v.  Seymour,  86  Ind.  323 ;  Cole  v. 
Muscatine,  14  Iowa  396;  Watson  «.  Kingston, 
43  Hnn  (N.  Y.)  367;  CindniUiti  v.  Penny,  ax 
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Mnntn  «^  suAm  Watm. — While  the  municipality  cannot  collect  surface 
waters  and  discharge  them  upon  abutting  property  in  large  quantities  without 
liability,*  the  mere  fact  that  the  flow  of  surface  water  is  obstructed  or  diverted 
by  improvements  does  not  render  the  municipality  liable.* 

TrMpMiM.  —  A  municipality  has  been  held  liable  for  trespasses  upon  the 
property  of  abutting  owners,  committed  in  the  construction  of  a  street  improve- 
ment.* 

A  Xmim  is  entitled  to  compensation  for  injuries  to  the  value  of  his  term  to 
the  same  extent  as  the  owner  of  a  freehold  estate  in  the  land.^ 

Tlw  Keunn  of  BamaffM  for  consequential  injuries  to  abutting  property  from 
the  construction  of  an  improvement  is  the  diminution  in  the  market  value  of 
the  property  as  affected  thereby.* 

WalTO  of  Claim  for  OuwgM  —  TUlnf  Olaim. —  In  some  instances  the  statutes 
require  property  owners  who  may  be  entitled  to  compensation  for  injuries 
from  street  improvements  to  file  their  claims  therefor  within  a  certain  time.* 

b.  Damages  FOR  Change  OF  Street  Grade — (i)  General  Right  to  Dam- 
ages. —  Where  a  municipality,  without  exceeding  its  authority,  changes  the 
grade  of  a  street,  any  resulting  injury  to  abutting  owners  is,  in  the  absence  of 
constitutional  or  statutory  provision  to  the  contrary,  regarded  as  damnum 
absque  injuria  for  which  no  compensation  can  be  recovered.'    But  in  the  great 

Kaunas.  —  M.  E.  Church  v.  Wyandotte,  31 
Kan.  731. 

Kentucky.  — West  Covington  P.  Schnlts, 
189s)  30  S.  W.  Rep.  410. 

Maryland.  —  Cumberland  v.  WilUion,  $0  Md. 
138,  33  Am.  Rep.  304. 

Michigan. —  Detroit  v.  Beckman,  34  Uieh. 
135,  aa  Am.  Rep.  507. 

Minnesota.  —  Henderson  v.  Minneapolis,  3a 
Minn.  319;  Willis  v.  Winona.  59  Minn.  27; 
Keongh  v.  St  Panl,  66  Mian.  114;  Abel  v. 
Minneapolis,  68  Minn.  89. 

Missouri,  —  Thurston  v.  St.  Joseph,  51  Mo. 
510,  II  Am.  Rep.  463;  Tate  V.  Missouri,  etc, 
R.  Co.,  64  Mo.  149;  Broadwell  v.  Kansas  City, 
75  Mo.  313,  42  Am.  Rep.  406. 

New  Jersey.  —  Pope  v.  Union,  18  N.  J.  Eq. 
aSa. 

New  York.  —  KaTanmh  v.  Brooklyn,  38  Barb. 
(N.  Y.)  333 ;  Fish  V.  Rochester,  6  Paige  <N.  Y.) 
268;  Watson  f.  Kingston,  114  N.  Y.  88;  Far- 
rington  V.  Mt.  Vernon,  166  N:  Y.  233 ;  Matter 
of  Ehrsam,  37  N.  Y.  App.  Div.  272;  Hosmer  v. 
Gloversville,  (Supm.  Ct  Tr.  T.)  ay  Misc.  (N. 
Y.)  669;  People  V.  Stillinga,  76  N.  Y.  App. 
Div.- 143- 

North  Carolina. — Tate  v.  Greenibon,  1 14  N. 
Car.  39a. 

Pentuytvamia.  —  AUentown  v.  Kramer,  73  Pa. 
St.  406;  FoIlKnson  v.  Eaaton,  11$  St 

Rhode  Island.  —  Rounds  v.  Mumford,  2  R  I. 
154;  Aldrich  v.  Providence,  12  R.  I.  241;  Atmy 
V.  Coggesball,  19  R.  I.  549. 

Tennessee.  —  Humes  v,  Knoxville,  i  Humph. 
(Tenn.)  403,  34  Am.  Dec.  657.  See.  however. 
Gray  r.  Knoxville,  85  Tenn.  99. 

Texas.  —  Alien  v.  Paris,  i  Tex.  App.  Civ. 
Cas.,  9  88s. 

Virginia.  —  Smith  v.  Alexandria,  33  Gratt 
(Va.)  208,  36  Am.  Rep.  788;  Kchrer  v.  Rich- 
mood,  81  Va.  745;  Home  Bldg..  etc,  Co.  v. 
Roanoke,  91  Va.  52 ;  Hamtonburg  v.  RoUo',  97 
Va.  582. 

IVashington.  —  Sargent  v.  Tacoma.  10  WmL 
ata. 


Ohio  St  499.  8  Am.  Rep.  73;  Alexander  v. 
Milwaukee.  16  Wis.  347. 
1.  UTifdon  ttf  Sarihoa  Watan.  —  Larabee  v. 

Ooverdale,  131  Cal.  96;  Hoffman  v.  Muscatine. 
113  Iowa -332 ;  O'Brien  f.  St.  Paul,  25  Minn. 
331,  33  Am.  Rep.  470;  Carll  v.  N(»thport,  11 
N.  Y.  App.  Div.  120;  Kensington  v.  Wood,  10 
Pa.  St  93,  49  Am.  Dec.  582. 

%  Hoffman  v.  Muscatine.  113  Iowa  33a; 
Holleran  v.  Boston,  176  Mass.  75;  Jordan  v. 
Benwood,  42  W.  Va.  312,  57  Am.  St.  Rep.  859. 
Compare  In  re  Chatham  St,  191  Pa.  St.  604. 

t.  TreipaiS. —  Platter  v.  Seymour,  86  Ind.  323; 
Broadwell  v.  Kansas,  75  Mo.  213,  42  Am.  Rep. 
406 ;  Fairchild  v.  St.  Paul,  46  Minn.  540 ;  Inman 
V.  Tripp,  II  R.  I.  520,  23  Am.  Rep.  520. 

4.  Pause  v.  Atlanta.  98  Ga.  ga,  58  Am.  St 
Rep.  290. 

0.  Kaamm  «f  Daaugaa. —  Herrmano  v.  Eaat 

St  Louis,  58  lU.  App.  166;  Butler  v.  East  St 
Louis,  74  111.  App.  649 ;  Sanitary  Dist.  v.  Mc- 
Guirl,  86  111.  App.  392;  Exmisville  v.  Harbin,  61 
S.  W.  Rep.  loii,  23  Ky.  L.  Rep.  1865.  See  also 
the  title  Ehinbnt  Douaik,  vol.  10,  p.  1174. 

6.  nUng  Claim  for  Damagai.  —  Jacobs  v.  Cin- 
cinnati, 3  Ohio  Dec.  60 ;  Wabash  R,  Co.  v. 
Defiance,  52  Ohio  St.  262 ;  Cleveland  v.  Hyland, 
6  Ohio  Gt.  Dec  242,  18  Ohio  Or.  Ct.  868; 
Geib  V.  Cleveland,  3  Ohio  Dec.  360,  7  Ohio  N. 
P.  301. 

7.  Chang* irf Grada— Blotto DwnagwDaiDnod 

—  United  States.  —  Hooe  V.  Alexandria,  i 
Cranch  (C.  C.)  98. 

Colorado.  —  Denver  p.  Vemia,  8  Colo.  399. 

Florida.  —  Selden  v.  Jadcsonville.  28  Fla. 
558,  39  Am.  St  Rep.  278. 

Indiana. — Aurora  v.  Fox.  78  Ind.  i;  Hat- 
tingly  V.  PIsrmouth,  100  Ind.  545;  North  Ver- 
non V.  Voegler,  103  Ind.  314;  Huntington  v. 
Griffith,  142  Ind.  280 ;  Baker  v.  Shoals.  6  Ind. 
App.  319;  Keebn  v.  BIcGiHieuddy,  15  Ind.  App. 
580. 

Iowa.  —  Creal  v.  Keokuk,  4  Greene  (Iowa) 
47;  Meyer  v.  Burlington,  52  Iowa  560;  Farmer 
V.  Cedar  Rapids,  116  Iowa  322;  Reilly  v.  Ft 
Dodge,  (Iowa  1902)  92  N.  W.  Rep.  887. 
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majority  of  cases  a  provision  for  compensation  where  property  is  "  damped  " 
has  been  held  to  permit  a  recovery  for  losses  resulting  from  a  change  of  grade.* 
The  right  of  recovery  is  not  dependent  on  ownership  of  the  fee  in  the  street ' 
or  upon  the  question  whether  the  change  of  grade  was  from  the  natural  sur- 
iACt  or  from  a  prior  established  gprade.*  Such  a  constitutional  provision  is  not 
to  have  a  retroactive  effect  so  as  to  confer  a  right  to  compensation  for  changes 
of  grade  theretofore  made.*  Where  there  has  been  no  actual  change  of  grade, 
the  mere  passage  of  an  ordinance  providing  for  regrading  does  not  entitle  the 
property  owner  to  damages.*    So  persons  whose  property  does  not  abut  upon 


West  Virginia.  —  Jordan  v.  Benwood,  42  W, 
Va.  312,  57  Am.  St.  Rep.  859. 

JVisconsin.  —  Harrison  v.  Milwaukee  County, 
SI  Wis.  647;  Wallich  v.  Manitowoc,  57  Wis.  9; 
Smith  V.  Eaa  Claire,  78  Wis.  457 ;  Coldough  v. 
Mihrankee.  9a  Wis.  18a;  WaHsh  v.  Milwrakee, 
95  Wis.  16.  See  also  the  title  Ehinbht 
DouAiK,  vol.  10,  p.  1134. 

Ooaitriietloa  of  VUdnet  —  In  Coldough  v. 
Milwaukee,  93  Wis.  182,  it  was  held  that  the 
construction  of  an  elevated  approach  to  a  via- 
duct occupying  the  entire  width  of  the  street 
constituted  merely  a  change  in  the  grade  of  the 
street,  and  that  therefore,  in  the  absence  of  an 
express  statute  allowiiv  it,  no  damages  could 
be  claimed  hy  property  owners  for  injuries  to 
their  property  caused  by  the  construction  of 
such  viaduct. 

Xstabllshed  Grades.  —  The  rule  that  no  re- 
covery can  be  had  for  change  of  grade  is 
applicable  to  cases  where  the  change  is  made 
from  an  established  grade  as  well  as  where  the 
change  is  from  the  natural  grade.  Russell  v. 
Burlington,  30  Iowa  »6z;  Pontiac  v.  Carter,  33 
Mich.  164;  Hoffman  v.  St.  Louis,  15  Ho.  651 ; 
O'Connor  v.  Pittsburg,  18  Pa.  St.  187.  See, 
however,  Hurley  v.  Brooklyn,  (Brooklyn  City 
Ct  Gen.  T.)  8  N.  Y.  Supp.  98;  Allegheny 
County  V.  Rowley,  4  Pa.  L.  J.  Rep.  379,  2  Am. 
L.  J.  307;  Goodatl  V.  Milwaukee,  5  Wis.  32. 

1.  Mhiot  of  Fnrliioii  for  Daaiags  to  Fropsrty  — 
Alabama.  —  Montgomery  v.  Townsend,  84  Ala. 
478,  80  Ala.  489,  60  Am.  Rep.  iia;  Montgomery 
V.  Maddox,  89  Ala.  181. 

Califomia.  —  Reardon  v.  San  Francisco,  60 
Cal.  492 ;  Eachus  v.  Los  Angeles  Consol.  Electric 
R.  Co.,  103  Cal.  614,  42  Am.  St.  Rep.  149; 
Larrebee  v.  Cloverdale,  131  Cal.  96. 

Cworgia.  —  Atlanta  v.  Green,  67  Ga.  386; 
Rougbton  V.  Atlanta,  113  Ga.  948. 

Illinois.  —  Pekin  v.  Brereton,  67  HI.  477,  x6 
Am.  Rep.  629;  Elgin  v.  Eaton,  83  lU.  535.  25 
Am.  Rep.  4ts;  Rigney  v.  Chicago,  102  111.  83; 
Bloomii^on  v.  Pollock,  141  III.  346;  JoHet  v. 
Blower,  155  111.  414,  aHirming  49  III.  App.  464; 
Wbaples  v.  Waukegan,  95  III.  App.  29 ;  Barring- 
ton  V.  Meyer,  103  111,  App.  124. 

Kansas.  —  Leavenworth  v.  Duffy,  10  Kan. 
App.  124. 

KtntMcky.  —  Henderson  v.  McClain,  102  Ky. 
402;  Louisville  v.  Hegan,  (Ky.  1899)  49  S.  W. 
Rep.  S33;  Mt  Sterling  v.  Jepbson,  (^.  1899) 
S3  S.  W.  Rep.  1046, 

iiississip/k.  —  Vicksburg  v.  Hermon,  72  Hiss. 
211. 

Missouri.  —  Davis  v,  Missouri  Pac.  R.  Co., 
ti9  Mo.  180,  41  Am.  St.  Rep.  648;  Hickman  v. 
Kan<:as  City,  120  Mo.  iio,  41  Am.  St.  Rep.  684; 
Smith  v.'St.  Joseph,  122  Mo.  643;  St.  Louis  v. 


Lang,  131  Mo,  412;  Cole  v.  St.  Louis,  132  Mo. 
633 ;  Fred  ».  Kansas  City  Cable  R.  Co.,  63  Mo. 
App.  121,  2  Mo.  App,  Rep.  1173;  Carson  v. 
Springfield,  53  Mo.  App.  289;  Waldron  v. 
Kansas  City,  69  Mo.  App.  50 ;  Kroffe  v.  Spring- 
field, 86  Mo.  App.  530. 

Ntbraska.—  tlaxm<m  v,  Omaha,  17  Ndi.  548, 
52  Am.  Rep.  420;  Hammond  v.  Harvard,  31  Ndi. 
tiss;  Harvard  v.  Crouch,  47  Neb.  133. 

Pennsylvania.  —  O'Brien  v.  Philadelphia,  150 
Pa.  St.  589,  30  Am.  St.  Rep.  832;  Hobson  v. 
Philadelphia,  150  Pa.  St.  595;  Rudderow  v. 
Philadelphia,  166  Pa.  St.  241 ;  Lewis  v.  Darby, 
166  Fa.  St  613;  Rodgers  v.  Philadelphia,  181 
Pa.  St.  243- 

Texas.  —  Ft  Worth  v.  Howard,  3  Tex.  Civ. 
App.  537 ;  "San  Antonio  v,  MuUaly,  1 1  Tex.  Civ. 
App.  596  ;  Houston  v.  Hutchins,  (Tex.  Civ.  App. 
1895)  33  S.  W.  Rep.  269;  Denison,  etc,  R.  Co. 
V,  James,  20  Tex.  Civ,  App,  358. 

West  Virginia.  —  Blair  V.  Charleston,  43  W. 
Va.  62,  64  Am.  St.  Rep.  837 ;  McCray  v.  ¥ait- 
mont,  46  W.  Va.  442. 

Such  a  provision  of  the  conatitntion  entitles 
property  owners  injured  by  reason  of  a  change 
of  the  grade  of  a  street  to  compensation  only  in 
instances  in  which  a  private  individual  would 
have  been  liable  to  compensate  the  property 
owner  if  similar  work  had  been  done  by  such 
individual  upon  his  own  property.  Thus,  the 
fact  that  a  change  in  the  grade  of  a  street  pre- 
vents the  surface  water  from  flowing  off  a  lot 
does  not  give  the  lot  owner  a  right  to  compensa- 
tion. Jordan  v.  Benwood,  42  W.  Va.  312,  57 
Am.  St  Rep.  859. 

And  the  same  has  been  held  where,  by  reason 
of  the  grading,  surface  waters  are  cast  upon 
property,  provided  such  waters  are  not  collected 
and  discharged  in  a  moss.  Yeager  t>.  Fairmont, 
43  W.  Va.  259.  See  also  McCray  v.  Fairmont, 
46  W.  Va.  442.  And  see  the  title  SuarACB 
Watbss. 

Lowsriiif  Grade  of  BtrMts  to  Fati  under  Ball- 
Toad  Traoki.  —  Marshall  v.  Chic^o,  77  111.  App. 

3SI. 

S.  Eachus  V.  Los  Angeles  Consol.  Electric  R. 
Co.,  103  Cal.  614,  42  Am.  St.  Rep.  149. 

8.  Davis  V.  Missouri  Pac.  R.  Co.,  119  Mo.  180, 
41  Am.  St  R^  648. 
4.  Chicago  v.  Rumsey,  87  III.  348. 
B.  Aatttal  Change  of  grade  gicimry.  —  Eachus 
V.  Los  Angeles  Consol.  Electric  R.  Co.,  103 
Cal.  614,  42  Am.  St.  Rep.   149 ;  Hempstead 
V.  Des  Moines,  63  Iowa  36;  Rodgers  v.  Free- 
mansburg,  2  Pa.  Co.  Ct  518;  Tyson  v.  Mil- 
waukee, 50  Wis,  78.   Compare  McCarthy  v.  St. 
Paul,  22  Minn.  527;  Schumacher  v,  St  Louis, 
3  Mo,  App.  297;  Matter  of  Fifth,  etc,  St,  id 
Phila.  (Pa.)  587,  34  Leg.  Int  (Pa.)  39»- 
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the  part  of  the  street  graded  are  not  entitled  to  damages,  as  the  only  injury 
which  they  may  suffer  is  In  common  with  the  public*  In  grading  streets  the 
municipality  is  liable  for  direct  injuries  to  the  property  of  abutting  owners,  as 
where,  in  raising  the  grade,  dirt  is  cast  upon  such  property,*  or  where,  in  case 
of  a  cut,  the  slope  is  on  the  abutting  lot.* 

Lateral  Bapport.  —  Since  an  owner  of  land  has  no  right  to  lateral  support  for 
buildings  and  improvements  on  his  land,*  he  is  not  entitled  to  recover  when 
the  grading  removes  the  lateral  support  of  his  buildings;*  but  he  cannot  be 
deprived  o7  the  lateral  support  of  his  land  in  its  natural  condition.* 

PromlM  to  Oompaiuatfl. —  It  has  been  held  that  where  there  is  no  liability  on 
the  part  of  a  municipality  to  compensate  abutting  owners  for  injuries  from  a 
change  of  the  grade  of  a  street,  its  promise  to  give  compensation  therefor  is 
unenforceable.' 

Whsn  an  Vnaatliorfud  Chang*  of  Orad«  U  Had*  under  the  direction  of  the  munici- 
pal authorities,  the  municipality  is  liable  for  injuries  resulting  to  abutting 
property  therefrom  ;^  and  where  a  municipality  changes  the  grade  of  a  street, 
it  cannot,  to  defeat  the  claim  of  an  abutting  owner  for  compensation,  set  up 
defects  in  its  own  proceeding  for  the  change.* 

A  XooiflipaUty  ii  Umbb  for  VtgOgnm  in  performing  the  work  of  changing  the 
grade  of  a  street.'* 

ttatntory  Prerldm.  —  In  some  jurisdictions  express  statutory  provisions  have 


1.  Davenport  v,  Hyde  Park,  178  Mass.  385; 
Gardner  v.  St.  Joseph,  96  Mo.  App.  657 ;  Eagle 
White  Lead  Co.  v.  Cincinnati,  i  Cine  Super. 
Ct.  154;  Lawrencev. Philadelphia,  154  Pa.St.3o; 
Tucker,  etc.,  St.,  166  Pa.  St  336.  See,  however, 
Mellor  V.  Philadelphia,  160  Pa.  St.  614;  Lewia 
V,  Homestead,  194  Pa.  St.  199. 

2.  West  Covington  v.  Schultz,  (Ky.  1895)  30 
S.  W.  Rep.  660,  aMrming  30  S.  W.  Rep.  410; 
Ludlow  f.  Troste,  (Ky.  1898)  45  S.  W.  Rep. 
661 ;  Mayo  v.  Springfield,  136  Mass.  10 ;  Gardner 
V.  Scranton,  i  Pa.  Dist,  805 ;  O'Donnell  v. 
White,  33  R.  I.  318.  See  also  Mott  v.  Lewis,  52 
N.  Y.  App.  Div.  558. 

3.  Munger  v.  St.  Paul,  S7  Minn.  9. 

4.  See  the  title  Lateral  and  Subjacent 
Support,  vol.  18,  p.  545. 

6.  Lateral  Support.  —  Northern  Transp.  Co. 
V.  Chicago,  99  U.  S.  635  aMrming  7  Biss.  (U.  S.) 
45 ;  Quincy  v.  Jones,  76  111.  231,  20  Am.  Rep. 
343 ;  Cincinnati  v.  Keating,  6  Ohio  Dee.  (Re- 
print) 605.  See  also  Mitchell  v.  Rome,  49  Ga. 
19,  15  Am.  Rep.  669. 

6.  Cabot  V.  Kingman,  166  Mass.  403;  Dyer 
V.  St.  Paul,  27  Minn.  457:  Nichols  v.  Duluth,  40 
Minn.  389,  12  Am.  St.  Rep.  743;  Columbus  v. 
Williard,  7  Ohio  Cir.  Dec.  33,  7  Ohio  Cir.  Ct. 
113;  Keating  v.  Cincinnati,  38  Ohio  St.  141, 
43  Am.  Rep.  431 ;  Pomroy  v.  Granger,  18  R.  I. 
634 ;  Steams  v.  Richmond,  88  Va.  993,  39  Am, 
St.  Rep.  758;  Parke  v.  Seattle,  g  Wash.  1, 
34  Am.  St.  Rep.  839 ;  Smith  v.  Seattle,  20  Wash. 
613.  Compare  Cheever  v.  Shedd,  13  Blatchf. 
(U.  S.)  358;  Rome  v.  Omberg,  38  Ga.  46,  73 
Am.  Dec.  748;  Radcliff  v.  Brooklyn,  4  N.  Y. 
195.  53  Am.  Dec.  357.  See  the  title  Lateral 
AND  Subjacent  Support,  vol.  18,  p.  542. 

The  Ri^ht  to  Lateral  Bapoort  Atrainst  a  Knni* 
dpality  is  the  same  as  against  an  individual. 
Steams  v.  Richmond,  88  Va.  993,  39  Am.  St. 
Rep.  758. 

7.  Prnnlae  -to  Oompenaate. —  Healey  v.  New 
Haven,  47  Conn.  305,  49  Conn.  394.  See  also 
Griggs  V.  Foote,  4  Allen  (Mass.)  195. 
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8.  Unaathoriied  Chaon  of  Grade  —  United 
States.  — ■  Pritchard  v.  Georgetown,  3  Cranch 
(C.  C)  191. 

Alabama.  —  Montgomery  v.  Townsend,  84 
Ala.  478. 

Colorado.  —  Durango  v.  Luttrell,  18  Colo.  133. 

Indiana.  —  Delphi  v.  Evans,  36  Ind.  90,  10 
Am.  Rep.  12. 

Iowa.  —  Brown  v.  Webster  City,  1 15  Iowa 
511 ;  Diocese  of  Iowa  v.  Anamosa,  76  Iowa  538; 
Blanden  t>.  Ft.  Dodge,  102  luwa  441. 

Missouri.  —  Beatty  v.  St.  Joseph,  S7  Mo.  App. 
351;  Hill  V.  St.  Louis,  59  Mo.  413.  Compare 
Gehling  v.  St.  Joseph,  49  Mo.  App.  430 ;  Thom- 
son V.  Bconville,  €1  Mo.  282;  Maudling  v. 
Trenton,  67  Mo.  App.  452 ;  Kolkmeyer  v.  Jeffer- 
son, 75  Mo.  App.  678 ;  Stuebner  v.  St.  Joseph, 
81  Mo.  App.  273 ;  Hall  v.  Trenton,  86  Mo. 
App.  336 ;  Kroffe  v.  Springfield,  86  Mo.  App. 
S30 ;  Gardner  v.  St.  Joseph,  96  Mo.  App.  657 ; 
Vaile  v.  Independence^  116  Mo.  333. 

Ohio.  —  Goodloe  v.  Cindnaati,  4  Ohio  500,  33 
Am.  Dec.  764. 

Tennessee.  —  Chattanooga  v.  Geiler,  13  Lea 
(Tenn.)  611. 

Virginia.  —  Page  v.  Belvin,  88  Va.  985. 

Wisconsin.  —  Meinzer  v.  Racine,  70  Wis,  561, 
68  Wis.  241 ;  Dore  v.  Milwaukee,  42  Wis.  108; 
Crossett  v.  Janesville,  38  Wis.  430. 

See  also  Phelps  v.  Detroit,  lao  Mich.  447; 
Collins  V.  Langan,  58  N.  J.  L.  6;  Fuller  v.  Mt 
Vemon,  171  N.  Y.  347. 

Compare  Mott  v.  New  York,  2  Hilt.  (N.  Y.) 
358;  In  re  Shawmont  Ave.,  s  Pa-  Di**-  '90; 
Huckestein  v.  Allegheny,  165  Pa.  St.  367. 

9.  Schumacher  v.  St.  Louis,  3  Mo.  App.  297; 
Second  Cong.  Church  Soc.  v.  Omaha,  35  Neb. 
103:  Church  V.  Milwaukee,  31  Wis.  512. 

10.  VagUgvaDt —  Colorado.  —  Durango  v.  Lut- 
trell, 18  Colo.  133. 

Connecticut.  —  Healey  v.  New  Haven,  47 
Conn.  305. 

Florida.  —  Dorman  v.  Jacksonville,  13  Fla. 
538.  7  Am.  Rep.  353. 
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been  enacted  giving  to  abutting  property  owners  a  right  to  demand  compen- 
sation for  injuries  to  their  property  from  changes  in  street  grades,*  and  it  has 


Georgia.  —  Fuller  v.  Atlanta,  66  Ga.  80. 

Iliinou.  —  Roberts  v.  Chicago,  26  111.  349. 

Iowa.  —  Rasaell  v.  Bnrliiigton,  30  Iowa  262. 

Nebraska, — Beatrice  v.  Leary,  45  Nob.  i49> 
50  Am.  St.  Rep.  546. 

New  York.  —  Laeonr  v.  New  York,  3  Duer 
(N.  Y.)  406. 

Ohio.  —  Birtwhistle  v.  Cincinnati,  8  Ohio 
Dec.  (Reprint)  453,  8  Cine.  L.  Bui.  25. 

Texas.  —  Dallas  v.  Cooper,  (Tex.  Civ.  App. 
1896)  34  S.  W.  Rep.  321 ;  Laager  v.  San  An- 
tonio, (Tex.  Civ.  App.  1900)  57  S.  W.  Rep.  61. 

See  also  the  title  Ehinbht  Domaih,  vol.  10, 
p.  1 1 27. 

1.  SUtntory  Frorliloai — California.  ~Sridtii 
V.  Los  Angeles,  136  Cat.  156;  German  Sav.,  etc., 
Soc  V.  Ramish,  138  Cal:  120. 

Conneclicvt.  —  Shelton  Co.  v.  Btrminghain, 
61  Conn.  518;  Piatt  v:  Milford,  66  C^n.  320; 
McGar  v.  Bristol,  71  Conn.  652. 

Indiana,  —  Kokomo  v.  Mafaan,  100  Ind.  243; 
Lafayette  v.  Nagle,  113  Ind.  425;  JefFenon- 
ville  V.  Myers,  2  Ind.  App.  532 ;  Baker  v.  Shoals, 
6  Ind.  App.  319. 

loxva.  —  Hempstead  v.  Des  Moines,  53  Iowa 
303 ;  Conklin  v.  Keokuk,  73  Iowa  343 ;  Chase  v. 
Sioux  City,  86  Iowa  603 ;  Richardson  v.  Web- 
ster Oty,  III  Iowa  427  ;  Millard  v.  Webster  City, 
113  Iowa  220;  Buser  v.  Cedar  Rapids,  115  Iowa 
683. 

Maine.  —  Hovey  v.  Mayo,  43  Me.  322;  Chase 
V,  Portland,  86  Me.  367. 

Massachusetts.  —  Brown  v.  Lowell,  8  Met. 
(Mass.)  172;  Fall  River  Print  Works  v.  Fall 
River,  1 10  Mass.  428 ;  Ryan  v.  Boston,  118  Mass, 
248 ;  Cambridge  v.  Middlesex  County,  125 
Mass.  529;  White  v.  Medford,  163  Mass.  164; 
Rand  V.  Boston,  164  Mass,  354;  Webster  v. 
Melrose,  168  Mass.  5 ;  Vigeant  i>.  Marlborough, 
175  Mass.  459;  Albro  v.  Fall  River,  175  Mass. 
S90;  Davenport  v,  Hyde  Park,  178  Mass.  385; 
Como  V.  Worcester,  177  Mass.  543;  Davenport 
V.  Dedham,  178  Mass.  382. 

Michigan.  —  Harper  v.  Detroit,  110  Mich. 
427 ;  Sligh  V.  Grand  Rapids,  84  Mich.  497- 

Missouri.  —  Stickford  v.  St.  Louis,  75  Mo. 
309;  Saxton  Nat.  Bank  v.  Bennett,  13SM0. 494t 
St.  Louis  V.  Lang,  131  Mo.  412;  Schumacher  v. 
St.  Louis,  3  Mo.  App.  397 ;  Springfield  v.  Baker. 
56  Mo.  App.  637;  Jarboe  v.  Carrollton,  73  Mo. 
App.  347. 

Nebraska.  —  Denise  v.  Omaha,  49  Neb.  750. 
New  Hampshire.  —  Hinckley  v.  Franklin,  69 

N.  H.  614. 

New  Jersey.  —  Fritts  v.  Somerville,  7  N.  J. 
L.  J.  90;  Lambertville  v.  Clevinger,  30  N.  J. 
L.  53;  Brower  v.  Tichenor,  41  N.  J.  L.  345; 
State  V.  Sayre,  41  N.  J.  L.  158;  Qark  v.  Eliza- 
beth, 61  N.  L.  s^S;  Rogge  p.  Elizabeth,  64 
N.  J.  L.  491. 

New  York.  —  Leman  v.  New  York,  5  Bosw. 
(N,  Y.)  414;  Bartlett  v.  Tarrytown,  52  Hun 
(N.  Y.)  380,  55  Hun  (N.  Y.)  492;  Matter  of 
Stack,  so  Hun  (N.  Y.)  385 ;  McCall  v.  Saratoga 
Springs,  56  Hun  (N.  Y.)  639.  9  N.  Y.  Supp.  170 ; 
Matter  of  East  Ave.  Baptist  Church,  57  Hun 
(N.  Y.)  590,  II  N.  Y.  Snpp.  113;  Matter  of 
Smiddy.  6s  Hun  (N.  Y.)  620,  19  N.  Y.  Supp. 
^9;  Matter  of  Greer,  39  JJ,  Y.  App-  D*'.  a*  J 


Sauer  v.  New  York,  10  N.  Y,  App.  Div.  367; 
Matter  of  Grade  Crossing  Com'rs,  17  N.  Y. 
App.  Div.  54,  46  N.  Y.  App.  Div.  473.  64  N.  Y. 
App.  Div.  71  ;  Matter  of  New  York,  65  N. 
Y.  App.  Div.  1  ;  People  v.  Green,  64  N.  Y.  606; 
Whitmore  v.  Tarrytown,  137  N.  Y.  409;  Matter 
of  Grade  Crossing  Com'rs,  154  N.  Y.  550. 

Pennsylvania.  —  Seaman  v.  Washington,  172 
Pa.  St.  467,  37  W.  N.  C.  (Pa.)  s^S ;  I»  re 
Shawmont  Ave,  5  Pa.  Dist.  190;  Cooper  v. 
Scranton,  21  Pa.  Super.  Ct.  17;  Wray  v.  Pitts- 
burgh, 46  Pa.  St.  36s ;  New  Brighton  v.  Peiraol, 
107  Pa.  St.  280 ;  Change  of  Grade  in  Plan  166, 
143  Pa.  St.  414. 

Rhode  Island.  —  Aldrich  v.  Providence,  la  R. 
I.  241. 

Sonlh  Carolina.  —  Cherry  v.  Rock  Hill,  48 
S.  Car.  553;  Paris  Mountain  Water  Co.  v. 
Greenville,  53  S.  Car.  82  ;  Garraux  v.  Greenville, 
53  S.  Car.  575 ;  Bramlett  v.  Laurens,  58  S.  Car. 
60. 

Tennessee.  —  Chattanooga  v.  Neely,  97  Tenu. 
537 ;  Knoxville  v.  Harth,  105  Tenn.  436. 

Vermont.  —  Fairbank  V.  Rockingham,  (Vt. 
1903)  54  Atl.  Rep.  186. 

Wisconsin.  —  Sargent  v.  Tacoma,  10  Wash. 
212 ;  Goodrich  v.  Milwaukee,  24  Wis.  422 ; 
Church  V.  Milwaukee,  34  Wis,  66 ;  Dore  v.  Mil- 
waukee, 43  Wis.  108;  Smith  v.  Eau  Claire,  78 
Wis,  457 ;  Anderton  v.  Milwaukee,  82  Wis.  379 ; 
Jorgenson  v.  Superior,  11 1  Wis.  561. 

See  also  the  title  Euinekt  Domain,  vol.  10, 
p.  1 1 27. 

The  ICsra  Lowering  of  the  Grade  of  the  Ootter 

a  few  inches,  the  curb  elevation  being  left  uo- 
disturbed,  is  not  a  change  of  grade  of  the  street 
so  as  to  entitle  the  abutting  owner  to  compen- 
sation.  Coates  V.  Dubuque,  68  Iowa  550. 

Vhars  la  tlw  Original  Laylnf  Oat  «f  a  Btraw 
tba  Orada  b  Flxad  on  the  plan  of  the  street,  a 
subsequent  working  of  the  street  to  such  grade 
Is  not  such  a  change  in  the  grade  of  the  street 
as  will  entitle  the  property  owner  to  damages 
under  Gen.  Stat.  Mass.,  c.  44,  99  19,  20  (Pub. 
Stat.,  c.  53.  99  15,  16).  Brady  v.  Fall  River, 
121  Mass.  262. 

Where  tba  EitabUshad  Qrvle  of  a  Btreat  Falls 
Awa:r,  Either  Oradoallr  or  SnddsnlTi  the  res- 
toration of  the  street  to  the  established  grade 
is  not  a  change  in  the  grade  entitling  a  property 
owner  to  damages  under  Pub.  Stat  Mass.,  c.  52, 
§  15.  Garrity'v.  Boston,  i6t  Mass.  530.  See 
also  Whitmore  v.  Tarrytown,  137  N.  Y.  409, 
reversing  62  Hun  (N.  Y.)  619. 

Lowering  of  Chrade  by  Street-railway  Company. 
—  Purinton  v.  Somerset,  174  Mass.  556;  Under- 
wood V.  Worcester,  177  Mass.  173. 

"  Altering."  —  A  substantial  change  in  the 
grade  of  a  street  is  an  alteration  within  the 
meaning  of  the  city  charter  directing  that  com- 
pensation shall  be  made  to  property  owners  for 
damage  caused  by  the  "  altering  "  of  a  Street. 
Garraux  v.  Greenville,  53  S.  Car.  S75. 

Compemation  to  Gas  Oompany  When  Its  Mains 
Are  Taken  Vp  and  Belaid.  —  Natick  Gas  Light 
Co.  V.  Natick,  175  Mass.  246. 

Change  of  Grade  of  Sidewalk.  —  McGar  v. 
Bristol,  71  Conn.  652;  Hinckley  v.  Franklin,  60 
N.  H.  614. 
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been  held  t)>at  such  statutes  should  be  liberally  construed  for  the  benefit  of 
the  property  owners.^  Thus  statutes  providine  for  compensation  to  abutting 
property  owners  where  the  grade  of  a  "  street  is  changed  have  been  held  to 
include  the  change  of  grade  of  a  sidewalk."  Such  statutes  will  not  be  con- 
strued as  retroactive,  however,  so  as  to  allow  the  recovery  of  compensation  for 
injuries  sustained  prior  to  their  enactment,' 

HMeHtty  for  Prior  EiUbUihiuDt  ^  Orftde.  —  Under  some  statutes  compensation  is 
allowed  only  where  the  street  is  changed  from  an  established  grade ;  ^  but  a 
statute  giving  a  claim  for  damages  resulting  from  a  change  or  alteration  of 
grade  includes  a  change  in  the  first  instance  from  the  natural  grade,  no  artificial 
grade  having  been  established  by  the  municipality.* 

iTeoeNity  for  XmproTsmeat  of  Froportj.  —  Under  some  statutes  compensation  can 
be  claimed  only  by  property  owners  who  have  improved  their  property  prior 
to  the  change  of  grade.* 

UaUUty  of  Ooatnwtor.  —  Where  a  contractor  performs  the  work  of  grading  a 
street  with  proper  care*  he  incurs  no  personal  liability  for  the  compuisation  of 
abutting  property  owners.' 

(2)  Measure  of  Damages.  —  Where  damages  are  recoverable  for  injuries 
from  the  change  of  grade,  the  measure  of  recovery  is,  as  a  general  rule,  the 
difference  between  the  market  value  of  the  property  before  and  after  the 
change  as  effected  by  the  change.®    But  the  mere  fact  that  the  property  is 


diange  of  Grade  Hot  Zxtendlng  to  Tbole  Width 
of  Stroot.  —  Stickford  v.  St.  Louis,  75  Mo.  309, 
a&vming  7  Mo.  App.  217;  Dore  f.  Milwaukee, 
4a  Wis.  108. 

1.  lutntw  Ubenlljr  Gmutnud.  —  New  Biislit 
on  V.  United  Presb.  Church,  96  Pa.  St.  331 ; 
Nashville  v.  Nichol,  3  BaxL  (Tenn.)  338, 

8.  Kokomo  v.  Mahan,  100  Ind.  343. 

S.  Craft  V.  South  Chester,  a  Pa.  Co.  Ct.  508 ; 
Folkenson  v.  Easton,  116  Pa.  St.  523.  Compare 
Beck  V.  Bethlehem,  a  Pa.  Co.  Ct.  5"  •  Fegley  v. 
Easton,  3  Pa.  Co.  Ct.  50s* 

4.  VtosMi^  for  MoDT  EiUbUslwd  Qrade  — 
Calif omia.  —  Bancroft  v.  San  Diego,  120  Cal. 
432;  German  SaT.,  etc.,  Soc  v.  Ramish,  138 
Cal.  120. 

Indiana.  —  Valparaiso  v.  Adams,  123  Ind. 
J50;  Huntington  v.  Griffith,  143  Ind.  280. 

Iowa.  —  Fanner  v.  Cedar  Rapids,  116  Iowa 
323 ;  Reilly  v.  Ft  Dodge,  (Iowa  1902)  92  N.  W. 
Rep.  887. 

New  York.  —  Hosmer  v.  Gloversville,  (Supm. 
Ct.  Tr.  T.)  37  Misc.  (N.  Y.)  669;  Farrington  v. 
Mt.  Vernon,  166  N.  Y.  333,  afiirming  51  N.  Y. 
App.  Div.  250. 

Rhode  Island.  —  Gardiner  v.  Johnston,  16  R. 
I.  94;  Almy  V.  Coggesfaall,  19  R.  I.  549. 

Washington.  —  Sargent  v.  Tacoma,  10  Wash. 

313. 

Wisconsin.  —  Walish  v.  Milwaukee,  95  Wis. 
i(. 

Wliat  ConitltvtM  EitabUihod  Oradt,— Keehn 

V.  McGillicuddy,  15  Ind.  App.  580;  Thompson 
V.  Keokuk,  61  Iowa  187;  Niver  v.  Bath  on  the 
Hudson,  (Supm.  Ct.  Tr.  T.)  27  Misc.  (N.  Y.) 
605. 

Under  such  a  statute,  where  a  grade  is  estab- 
lished other  than  the  original  surface  of  the 
street,  a  subsequent  change  of  grade  to  the 
original  surface  is  a  change  from  an  established 
grade,  so  as  to  entitle  to  damages  a  property 
owner  who  has  improved  his  property  widi  re- 
qiect  to  the  prior  established  grade.  Resse- 
gieu  V.  Sfotpt  Oty.  94  Iowa  543, 


To  constitute  an  established  grade  within  the 
meaning  of  Code  Iowa,  i  469,  giving  to  property 
owners  a  claim  for  damages  where  the  "  estab- 
lished "  grade  of  a  street  is  dianged,  die  grade 
must  'have  been  properly  estaUished  by  ordi- 
nance or  other  legislative  action ;  the  mere  im- 
provement of  the  street  is  insufficient  to  render 
its  grade  an  established  grade.  Kepple  v. 
Keokuk,  61  Iowa  653. 

In  New  York  it  has  been  held  that  a  street 
grade  may  be  considered  "established"  (Am- 
sterdam City  Charter,  Laws  1885,  c.  131,  S  95) 
general  user,  as  well  as  by  ordinance. 
Folmsbee  v.  Amsterdam,  66  Hun  (N.  Y.)  214, 
affirmed  143  N.  Y.  118. 

5.  Longstreth  v.  Borough,  3  Chest.  Co.  Rep. 
(Pa.)  86:  New  Brighton  v.  United  Fredk 
Church,  96  Pa.  St.  331 ;  Hendrick's  Appeal.  103 
Pa.  St.  358. 

6.  State  V.  Sayre,  41  N.  J.  L.  158.  See  also 
People  V.  Gilon,  76  Hun  (N.  Y.)  346. 

A  propnty  owner  who  has  graded  his  lots  In 
accordance  with  the  established  grade  of  Uic 
street,  and  has  prepared  su-h  lots  for  building,  is 
entitled  to  compensation  for  a  change  of  grade, 
under  Code  Iowa,  !  469,  giving  the  right  to 
compensation  to  property  owners  who  have 
"  built  or  made  any  improvements  "  on  a  street 
"  according  to  the  established  grade  thereof." 
Chase  v.  Sioux  City,  86  Iowa  603. 

7,  liability  of  Contraotor. —  Shaw  v.  Crocker, 
43  Cal.  435  ;  St.  Louis  v.  Gemens,  42  Mo.  69. ' 
See  also  Pearson  v.  Zable,  78  Ky.  170. 

8,  llMiinra'of  Samara  — Dei^wdatlon  in  Xarkrt 
Talne  —  Alabama. — ^Montgomery  v.  Townsend, 
80  Ala.  489,  60  Am.  Rep.  112;  Montgomery  v. 
Maddox,  89  Ala.  181. 

California,  —  Eachus  v.  Los  Angeles  Consol. 
Electric  R.  Co.,  103  Cal.  614,  42  Am.  St.  Rep. 
149. 

Connecticut.  —  Holley  v.  Tomngton,  63  Conn. 
436;  Piatt  V.  Milford,  66  Conn,  320;  Cook  v. 
Ansonia,  66  Conn.  413 ;  McGar  v.  Bristol,  71 
Conn,  653 ;  New  Haven  Steam  Saw  Mill  Co.  v. 
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worth  as  much  after  the  grading  as  before  does  not  necessarily  deprive  the, 
owner  of  the  right  to  compensation,  since  this  may  be  the  result  of  a  general 
advance  in  values  throughout  the  locality  irrespective  of  the  grading  or  depend- 
ent upon  some  other  municipal  improvement.'  On  the  other  hand,  as  the 
market  value  after  the  change  of  grade  is  not  limited  to  the  value  for  the 
purpose  for  which  the  property  is  used,  but  its  value  for  any  and  all  purposes 
is  considered,*  a  diminution  in  the  value  of  the  property  for  some  particular 
use  is  not  necessarily  a  damage  entitling  the  property  owner  to  compensation, 
since  the  grading  of  a  street  may  impair  the  desirability  or  salability  of  abut- 
ting property  for  one  use,  while  at  the  same  time  it  may  render  such  property 
more  desirable  for  another  use,  so  as  in  fact  to  increase  its  market  value.' 

la  BitiafttlBS  ik«  Binlamtioa  la  tk«  Valu  of  abutting  property  from  a  change  of 
grade,  improvements  upon  the  lots  are  to  be  taken  into  consideration,^  but 
otherwise  of  improvements  made  with  notice  of  the  proposed  change."  The 


New  Haven,  7a  Conn.  388 ;  Peck  v,  Bristol,  74 
Conn.  483. 

Georgia.  —  Estes  v.  Maeoa,  103  G«.  780; 
Roughton  V.  Atlanta,  113  Ga.  948;  FidKO  v. 
Atlanta,  114  Ga.  970. 

ItUnoit.  —  Elgin  v.  Eaton,  83  IlL  535,  25  Am. 
Rep.  413 ;  Springfield  v.  Griffith,  »i  111.  App.  93 ; 
Savanna  v.  Loop,  47  111.  App.  314;  Hopldna  v, 
Ottawa,  59  111.  App.  288 ;  North  Alton  v.  Dor- 
■ett,  59  111.  App.  613;  Jacksonville  v.  Loar,  65 
III.  App.  218;  Joliet  V.  Adler,  71  111.  App.  456; 
QucBgo  V.  Jackson,  88  111.  App.  130;  Rosa  v. 
Chicago,  91  III.  App.  416;  Joliet  v.  Schroeder, 
92  111.  App.  68;  Danville  v.  Bolton,  97  111.  App. 
94;  Chicago  V.  McSbane,  102  111.  App.  339; 
Burington  v.  Meyer,  103  III.  App.  134;  Chicago 
V.  Anglum,  104  111.  App.  188. 

Indiana.  —  Lafayette  r.  Nagle,  113  Ind.  435. 

Iowa.  —  Hempstead  v.  Des  .Moines,  53  Iowa 
306;  Morton  v.  Barlington,  106  Iowa  50. 

Kansas.  —  Parker  r.  Atcbiaoo,  46  Kan.  14. 

Kentucky.  —  Louisville  v.  Hq:an,  (Ky.  1899) 
49  S.  W.  Rep.  533;  Henderaon  v.  Winatcad,  109 
f^.  338 ;  Covington  v.  Taffce,  (1^.  1902)  68  S. 
W.  Rep.  639- 

Mmne.  —  Chase  v,  Portland,  86  Me^  367' 

MoMMaehusttts.  —  Como  v.  V/oreaUr,  177 
Mass.  543. 

.  Mnmesota. — McCarUv  v.  St.  Paul,  a*  Minn. 

527. 

Missis^ppi.  —  Vlckibcug  «.  Herman,  7a  Mias. 

311. 

Missowri.  —  Markowttc  v.  Kansai  City,  135 
Mo.  485,  46  Am.  St.  Rep.  498 ;  Smith  v.  Kansas 
City,  138  Mo.  33;  Woltcrs  v.  St  Lotiia,  132 
Mo.  I ;  Cole  v.  St.  Louia,  133  Mo.  633;  Chou- 
teau r.  St.  Louis,  8  Mo.  App.  48;  Dale  v.  St. 
Joseph,  59  Mo.  App.  566;  Kent  v.  St.  Joseph, 
72  Mo.  App.  42;  Hanqtton  v.  Kansas  City,  74 
Mo.  App.  139 :  Rives  v.  Columbia,  80  Mo.  App. 
173,  2  Mo.  App.  Rep.  537;  Taylor  v.  Jackson, 
83  Mo.  App.  641 ;  Robinson  v.  St.  Joteph,  97 
Mo.  App.  503. 

Ntbrasktt.  —  Harvard  v.  Crondi,  47  Neb.  133 ; 
Omaha  v.  Willtania,  5a  Ndi.  40 ;  Omaha  v. 
Flood,  57  Neb.  124 ;  Omaha  v.  Haoaeo,  36  Nd>. 
13s ;  Barr  v.  Omaha,  43  Neb.  341 ;  S^ith  v. 
Omaha,  40  Neb.  88.^. 

New  York.  —  Matter  of  Grade-Croaaing 
Com'rs,  64  N.  Y.  App.  Div.  71 ;  Matter  of 
Opening  East  One  Hundred  and  E^hty-seventh 
St.  78  N.  Y.  App.  Div.  355 :  Matter  of  Grade 
Crawins  Com'rs,  169  N,  Y.  605,  pfiiming  64  N. 


Y.  App.  Div.  71 ;  Fuller  v.  Mt.  Vernon,  171 
N.  Y.  247. 

Ohio. —  Little  Miami  R.  Co.  v.  Martin,  i 
Ohio  Dec.  (Reprint)  440;  Lotxe  v.  Cincinnati, 
7  Ohio  Dec.  337,  4  Ohio  N.  P.  311 ;  Onci  matt 
V.  Whetstone,  9  Ohio  Dee.  (Reprint)  308,  13 
Cine  L.  Bui.  347. 

Pennsylvania.  —  Grier  v.  Homestead,  6  Pa. 
Super.  Ct.  543 ;  O'Neil  v.  Ben  Avon,  9  Pa.  Dist 
130;  Hoster  v.  Philadelphia,  12  Pa.  Super.  Ct. 
224;  Chambers  v.  South  Chester,  140  Pa.  St. 
510;  Dawson  v.  Pittsburgh,  159  Pa.  St.  317; 
J.  G.  Brill  Co.  V.  Philadelphia,  167  Pa.  St.  1,  36 
W.  N.  C.  (Pa.)  317;  Rudderow  v.  Philadelphia, 
166  Pa.  St.  341;  Tucker,  etc.,  St,  166  Pa.  St. 
336;  Aawell  V.  Scranton,  175  Pa.  St  173,  53 
Am.  St.  Rep.  841 ;  Darlington  v.  Allegheny,  189 
Pa.  St.  303;  Philadelphia  Ball  Qub  v.  Phila- 
delphia, 183  Pa.  St  362 ;  Clark  v.  Philadelphia. 
185  Pa.  St  503;  Mead  v.  Pittsburg,  194  Pa.  St 
392. 

Texas. —  Ft.  Worth  v.  Howard,  3  Tex.  Civ. 
App.  537;  San  Antonio  v.  Mullaly,  11  "tex.  Civ. 
App.  596 ;  Dallas  v.  Kahn.  9  Tex.  Civ.  App.  19* 
fVashingtOH.  —  Smith  v.  Seattle,  30  Wash. 
613. 

JVest  Ktrgmto.— Blair  v.  Charleston,  43  W. 
Va.  63,  64  Am.  St  Rep.  837;  McCray  v.  Fair- 
mont, 46  W.  Va.  443. 

Wisconsin.  —  Stadler  v.  Milwaukee,  34  Wis. 
98 ;  French  v.  Milwaukee,  49  Wis.  584. 

Cost  of  Lowsriif  Bnlldlns  to  Orod*.  —  Mc- 
Carthy V.  St  Paul,  33  Minn.  537. 

Interest.  — New  Haven  Steam  Saw-Hill  Co. 
V.  New  Haven,  73  Conn.  376. 

1,  Elachus  V.  Los  Angeles  Coosol.  Electric  R. 
Co.,  103  Cal.  614,  42  Am.  St.  Rep.  149;  Burcky 
V.  Lake,  30  111.  App.  23 ;  Cole  v.  St.  Louts,  133 
Mo.  633;  Rudderow  v.  Philadelphia,  166  Pa. 
St  241. 

S.  Lowe  V.  Omaha,  33  Neb.  587. 
8.  Eacbus  v.  Los  Angeles  Consol.  Electric  R. 
Co.,  103  Cal.  614,  43  Am.  St.  Rep.  149.  Com- 
pare Dallas  V.  Kahn.  9  Tex.  Ov.  App.  ig. 

4.  IqJiu7  to  Inpnmmmts.  —  Hempstead  v. 
Des  Moines.  53  Iowa  303;  Seasongood  v.  Cin- 
cinnati, 3  Ohio  Or.  Dec.  113,  5  Ohio  Cir.  Ct. 
225 ;  Oiatfield  v.  Cincinnati,  7  Ohio  Dec.  (Re- 
print) iii;  Seaman  v.  Washington,  172  Pa.  St. 
467.  See,  however,  Dale  v.  St.  Joseph,  59  Mo. 
App.  $66. 

8.  Davis  V.  Missouri  Pac.  R.  Co..  119  Mo. 
180,  41  Am-  St.  Rep.  648:  Oinkenbeard  v.  St, 
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destruction  of  sidewalks  erected  by  the  property  owner  in  front  of  his  premises,* 
and  of  shade  trees,'  should  be  taken  into  consideration.  The  cost  of  grading 
or  otherwise  adjusting  abutting  property  to  the  changed  grade  of  the  street  is 
not  of  itself  recoverable  as  a  distinct  element  of  damc^es,'  but  may  be  con- 
sidered as  an  element  tending  to  show  diminution  in  value.^  In  fact,  all  cir- 
cumstances logically  tending  to  show  diminution  in  the  value  of  the  property 
should  be  admitted  in  evidence.' 

Bnisflti.  —  As  the  measure  of  damages  is  diminution  in  value,  the  benefits 
inuring  to  the  property  from  the  change  of  grade  are  to  be  considered;*  but 
from  the  benefits  should  be  deducted  the  cost  to  the  owner  of  the  improve- 
ment, as,  for  instance,  the  amount  of  a  special  assessment  paid  by  him.'  Only 
benefits  accruing  by  reason  of  the  change  of  grade  are  to  be  r^arded.^  Thus, 
benefits  accruing  by  reason  of  improvements  made  by  an  adjoining  lot  owner 
cannot  be  considered,*  and  it  has  been  held  that  the  benefits  to  be  taken  into 
account  are  only  such  as  are  special,  and  do  not  include  general  benefits 
received  in  common  with  the  public  at  large.'* 

Iot«rMt.  —  It  has  been  held  that  where  the  municipality  fails  to  assess  the 
damages  resulting  from  a  change  of  grade,  the  property  owner  is  entitled  in 
an  action  therefor  to  interest  on  the  amount  of  his  daih^es  from  the  time  of 
the  actual  change.** 

In  mtigatiaii  of  fha  DtmagM  recoverable  it  has  been  held  admissible  to  show  in 
evidence  intended  further  improvements  from  which  the  property  will  derive 
benefit. 

Joseph,  122  Mo.  641 ;  Axford  v.  Philadelphia,  6 
Pa.  Co.  Ct.  346;  GrofF  v.  Philadelphia,  150  Pa. 
St.  594.  See  alao  Denver  v.  Vernia,  8  Colo. 
399 ;  Matter  of  Opening  Furman  St.,  17  Wend. 
(N.  Y.)  649. 

1.  Xi^urj  to  Bidmralk.— Sheltoa  Co.  v.  Bir- 
mingham, 62  Conn.  456,  distinguishing  fonner 
appeal,  61  Conn.  518;  Holley  v.  Torrington,  63 
Conn.  426;  Cook  v.  Ansonia,  66  Conn.  413. 

8.  lujnrj  to  Bhftde  TrsM.  —  Holley  v.  Torring- 
ton, 63  Conn.  426 ;  Cook  v.  Ansonia,  66  Conn. 
413;  Richardson  v.  Webster  City,  111  Iowa  427; 
Walker  v.  Sedalia,  74  Mo.  App.  70 ;  Seaman  v. 
Washington,  173  Pa.  St.  467. 

S.  0(«t  of  Adjutlng  ?rop«rty  to  H«w  Gnde.  — 
Shawneetown  v.  Mason,  82  111.  337,  25  Am.  Rep. 
331 ;  Springfield  v.  Griffith,  21  111.  App.  93 ; 
Chase  v.  Portland,  86  Me.  367 ;  Kelly  V.  Balti- 
more, 6s  Md.  171  ;  Greensburg  v.  Young,  53 
Pa.  St.  280 :  Chambers  v.  South  Chester,  140 
Pa.  St.  510;  Stowell  v.  Milwaukee,  31  Wis.  523; 
Tyson  v.  Milwaukee,  50  Wis.  78.  Comport 
French  v.  Milwaukee,  49  Wis.  584. 

4.  Cook  V.  Ansonia,  66  Conn.  413;  Augosta 
V.  Sclirameck,  96  Ga.  426,  51  Am.  St.  Rep.  146; 
Springfield  V.  Griffith,  46  111.  App.  346 ;  Thomp- 
son V.  Keokuk,  61  Iowa  187;  Topeka  v.  Mar- 
tineau,  42  Kan.  387 ;  Chase  v.  Portland,  86  Me. 
367;  Bemis  v.  Springfield,  122  Mass.  110;  Mc- 
Carthy V.  St.  Paul,  22  Minn.  527 ;  Dawson  v. 
Pittsburgh,  159  Pa.  St.  31?. 

EtUmim  of  Coat  of  FlUing  Lot  and  SaUng 
BolUlBf .  —  Augusta  v.  Schnuncck,  96  Ga.  426, 
51  Am.  St.  Rep.  146. 

.6.  Chicago  v.  Jackson,  88  III.  App.  130; 
Preston  v.  Cedar  Rapids,  95  Iowa  71 ;  Hubbard 
V.  Webster,  118  Mass.  599;  Bemis  V.  Siring- 
field,  122  Mass.  110;  Dana  v.  Boston,  176  Mass. 
07:  Watson  v.  Columbia,  77  Mo.  App.  267: 
Omaha  v.  Flood,  57  Neb.  124;  Matter  of  Grade 
Crossing  Com*ra,  17  N.  Y.  Apti.  Div.  54:  Sen- 
man  V.  Washington,  172  P*"-  St.  467;  Phi'"- 
ddpliift  BaH  Qm^  V-  PhiUdflpbia,        Fa.  St. 


632,  73  Am.  St  Rep.  835;  Dawson  v.  Pitts- 
burgh, 159  Pa.  St.  317. 

Arooaruioe  of  Lot  and  EflMt  on  Bent  — Joliet 
V.  Adler,  71  111.  App.  456. 

DlTCnloB  of  Stnet  Trafflo.  —  Chicago  v.  Jack- 
•on,  88  IlL  App.  130. 

6.  Bmoflti — Georgia. — Atlanta  v.  Word,  78 
Ga.  376. 

Illinois.  —  Savanna  v.  Loop,  47  HI.  App.  214 ; 
Hopkins  v.  Ottawa,  S9  HI.  App.  288;  North 
Alton  If.  Dorsett,  59  111.  App.  612. 

Iowa.  —  Meyer  v.  Burlington,  53  Iowa  560; 
Preston  v.  Cedar  Rapids,  95  Iowa  71. 

Maine.  —  Chase  V.  Portland,  86  Me.  367. 

Massachusetts.  —  Donovan  v.  Springfield,  135 
Mass.  371 ;  Cross  v.  Plsmouth  County,  135 
Mass.  557;  Abbott  v.  Cottage  Dty.  143  Maas. 
S2I,  58  Am.  Rep.  143.  Compan  Godbold  v. 
Chelsea.  11 1  Mast.  294. 

Missouri.  —  Kansas  City  v.  Morton,  117  Ho. 
446. 

Nebraska.  —  Lowe  v.  Omaha,  33  Neb.  sS7' 

Tennessee.  —  Chattanooga  v.  Geiler,  13  Lea 
(Tenn.)6ii. 

Texas.  —  Dallas  v.  Kahn,  9  Tex.  Civ.  App.  19. 

Wisconsin.  —  Charch  v.  Milwaukee,  31  Wia. 
513;  Stowell  Milwaukee,  31  Wis.  533.  Com- 
pare Drummond  v.  Eau  Daire,  85  Wis.  556. 

Compare  Fisher  v.  Najrsmith,  106  Mich.  71 ; 
Lamh-f  tville  v.  Clevinger,  30  N.  J.  L.  S3- 

7.  Bloomington  r.  Pollock,  141  lU.  346, 
a/Hrming  38  111.  App.  133. 

8.  Cole  V.  St.  Louis,  132  Mo.  633. 

9.  Cook  V.  Ansonia,  66  Conn.  413. 

10.  OeiMralBaaoflto. —  Omaha  v.  Schaller.  a6 
Neb.  532:  Omaba  v.  Hansen,  36  Neb.  i3S;  Kir< 
kendall  v.  Omaha,  39  Neb.  i ;  Rudderow  v. 
Philadelphia,  166  Pa.  St.  241. 

11.  Intonat. — Cincinnati  v.  Whetstone,  47 
Ohio  St  196.  Compare  Tyson  r.  Milwaukee,  39 

IS.  fflti^iitianofDaniagM.  —  Joliet  v.  Blower, 
'55  in.  414,  reversing  49  111.  App.  464.  Comz 
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(3)  Who  Entitled  to  Compensation.  — Only  persons  are  entitled  to  compen- 
sation who  have  an  interest  in  the  property  injured  at  the  time  when  the 
grade  is  changed.*  A  subsequent  conveyance  of  the  property  does  not  affect 
the  right.*  Where  the  statutes  provide  for  compensation  to  **  persons  inter- 
ested in  the  land  injured  "  a  lessee  is  included.' 

(4^  Determination  of  Compensation.  —  As  a  general  rule  the  statutes  ex- 
pressly provide  the  manner  in  which  the  compensation  is  to  be  determined.* 


part  Eftei  v.  Macon,  103  Ga.  780;  Slatteijr  v. 
St.  LovU,  lao  Mo.  183. 

1.  Wlui  Entitl«d  to  GompnMttoL  —  Thas.  the 
fact  that  a  husband  has  erected  a  building  on 
land  belonging  to  his  wife  does  not  entitle  him 
to  compensation  for  a  change  tn  the  grade  of 
the  street.  Nebraska  City  v.  Northcutt,-  45  Neb. 
456. 

S,  Bloomington  v.  Pollock,  141  111.  346, 
of^rming  38  III.  Api>.  133 ;  Stein  v.  Lafayette,  6 
Ind.  App.  414;  Ortwine  v.  Baltimore,  1 6  Md.  387 ; 
Keith  V.  Bingham,  100  Mo.  300 ;  Pe<q>le  v.  Lonl, 
X4  N.  Y.  App.  Div.  137;  People  v.  Lord.  31  N. 
Y.  App.  Div.  32i;  Bauman  v.  New  Castle,  la 
Pa.  Co.  Ct.  22 ;  Freemansburg  v.  Rodgers,  (Pa. 
1887)  8  Atl.  Rep.  873 ;  New  Brixton  v.  Feirsol, 
107  Pa.  St.  380;  Matter  of  Seattle,  26  Wash. 
603;  Tyson  V.  Milwaukee,  50  Wis.  78. 

BIgU  ef  M valdpalltf  to  Gonq^aoMtioB — (nuag- 
lif  flndo  OroHiiif  of  BoUmd.  —  Matter  of 
Gnde  Crossing  Com'rs,  171  N.'Y.  685. 

S.  Stein  V.  Lafayette,  6  Ind.  App.  414;  Hodg^ 
man  v.  Concord,  69  N.  H.  349;  Campbell  v. 
Philadelphia,  108  Pa.  St.  300. 

Thus  a  subsequent  sale  on  foreclosure  of  an 
existing  mortgage  does  not  carry  the  mort- 
gagor's claim  for  compensation.  Matter  of 
Grade  Crossing  Com'rs,  169  N.  Y.  605,  affirmwf 
«4  N.  Y.  App.  Div.  71 ;  In  re  Seattle,  a6  Wash. 
603.   See  also  Tyson  v.  Milwaukee,  50  Wis.  78. 

In  Mifmesota  it  has  been  held  that  where 
prior  to  a  mortgage  foreclosure  sale  the  munici- 
pality had  adopted  a  resolution  changing  the 
grade  of  the  street,  but  no  assessment  of  dam- 
ages or  actual  chtuige  of  grade  was  made  tmtil 
after  the  foreclosure  sale,  the  purchaser  at  such 
fbreclontre  sale  was  entitled  to  the  damages 
awarded  for  the  change  of  grade.  Moritz  c  St. 
Paul,  52  Minn.  409. 

4.  Matter  of  Grade  Crossing  Com'rs,  17  N.Y. 
App.  Div.  54;  Gilligan  v.  Board  of  Aldermen, 
II  R.  I.  358.  See  also  Stickford  v.  St.  Louis.  75 
Mo.  309. 

B.  DstoriBlnatioa  of  CoDYwnsation  —  Iowa. — 
Morton  v.  Burlington,  106  Iowa  50. 
Ktntneky.  —  Hendnson  v.  Winstead,  109  Ky. 

338. 

Maine.  —  Cassidy  c  Bangor,  61  Me.  434. 

Massachusftts.  —  Goddard  v.  Worcester,  9 
Gray  (Mass.)  88;  Brown  v.  Lowell,  8  Met. 
(Mass.)  172;  Bemis  v.  Springfield,  133  Mass. 
tio;  Viscardi  v.  Great  Barrington,  174  Mass. 
406. 

Minnesota.  —  Abel  v.  Minneapolis,  68  Minn. 
89. 

MlitMOuri. —  St.  Lonis  v.  Lang.  131  Mo.  413; 
Kansas  Qty  v.  Duncan,  135  Mo.  571. 
New  Hampshire.  —  Sawyer  v.  Keene,  47  N. 

H.  173. 

New  Jersty.  —-  Stewart  v.  Uohoken,  57  N.  J. 
L  330. 

New  York.  —  People  v.  Assessors,  (Siqnn.  Ct. 
tjCoi  L.— 10  MS 


Gen.  T.)  S3  How.  Pr.  (N.  Y.)  380;  Matter  of 
Wiley,  53  Hun  (N.  Y.)  383;  Collins  v.  Saratoga 
Springs,  70  Hun  (N.  Y.)  583 ;  Matter  of  Grade 
Crossing  Com'rs,  154  N.  Y.  561;  Matter  of 
Grab,  157  N,  Y.  69,  31  N.  Y.  App»  Div.  610; 
Matter  of  Grade  Crossing  Com'rs,  171  N.  Y. 
685 ;  People  v.  Coler,  45  N.  Y.  App.  Div.  463 ; 
Matter  of  CafErey,  53  N.  Y.  App.  Div.  364;  Mat- 
ter of  Grade  Crossing  Com'rs,  66  N,  Y.  App. 
Div.  439 ;  Matter  of  Nepperhan  St.,  71  N.  Y. 
App.  Div.  534;  People  V.  Stillings,  75  N.  Y. 
App.  DiT.  s6g. 

North  Carolina.  —  Miller  v,  Asbeville,  iia  N. 
Car.  769. 

Pennsylvania,  —  Schuler  v.  Philadelphia, 
(Pa.  1888)  13  Atl.  Rep.  947;  Orthodox  St.,  11 
Pa.  Co.  Ct.  154;  Bowers  v.  Braddock,  173  Pa. 
St.  596.  37  W.  N.  C.  (Pa.)  509;  /»  re  Fisher, 
178  Pa.  St.  325 ;  Baldwin  v.  Pottstown,  la 
Montg.  Co.  Rep.  (Pa.)  185;  Betterly  v.  Scran- 
ton.  5  Lack.  Leg.  N.  (Pa.)  179;  Thomas  v. 
Edwardsvtlle,  8  Kulp  (Pa.)  458;  Opening  of 
Second  Ave.,  7  Pa.  Super.  Ct.  63,  43  W.  N.  C. 
(Pa.)  104;  Maxwell  v.  Ludwick,  7  Pa.  Dist. 
533 ;  Stork  v.  Philadelphia,  8  Pa.  Dist.  339 ; 
In  re  New  Castle,  16  Pa.  Co.  Ct.  478;  In  re 
Ridge  St.,  39  Pa.  St.  391 ;  Mooney  v.  Pittsburg, 
30  Pittab.  L^.  J.  N.  S.  (Pa.)  370:  Lewis  v. 
Homestead,  194  Pa.  St.  199;  Morrison  v.  Con- 
shoboeken,  16  Montg.  Co.  Rep.  (Pa.)  165. 
Texas.  —  Dallas  v.  Kahn,  9  Tex.  Civ.  App.  19. 
Wisconsin.  —  Pittelkow  v.  Milwaukee,  94 
Wis.  651. 

Applloation  or  Petition  im  Asssismsnt  of  Sam- 
agflS.  —  Matter  of  Beale  St.,  39  Cal.  495  ;  St. 
Louis  V.  Lang,  131  Mo.  413;  Sawyer' v.  Keene, 
47  N.  H.  173;  Rodgers  v.  Freemansbung,  3  Pa. 
Co.  Ct.  518. 

Tbu  fn  niing  Potttloa  Ibr  AsiossmeDt  of  Bom- 
tmm.  —  Fegley  v.  Eaaton,  3  Pa.  Co.  Ct.  505 ; 
Philadelphia  v.  Wright,  100  Pa.  St.  335 ;  Eisen- 
hart  V.  Philadelphia,  154  Pa.  St.  393. 

Viewers  or  GommluloD«ES  to  Assaas  Damagas.  — 
Montgomery  Ave.  Case,  S4  Cal.  579;  Riker  v. 
New  York,  3  Daly  (N.  Y.)  174:  People  v.Gilon, 
76  Hun  (N.  Y.)  346;  Howell  v.  Buffalo.  15  N. 
Y.  S12;  Astor  V.  New  York,  62  N.  Y.  580; 
People  V.  Fitch.  147  N.  Y.  355- 

liuT.  —  Plagg  V.  Worcester,  8  Cush.  (Mass.) 
69;  Sisson  V.  New  Bedford,  137  Mass.  255. 

Award.  —  Princeton  v.  Gieske,  93  Ind.  102; 
People  V.  Gilon,  67  Hun  (N.  Y.)  652,  33  N.  Y. 
Supp.  238 ;  Ro<U^era  v.  Freemansburg,  a  Pa.  Co. 
Ct.  S18. 

BorlowofAwnd.  — Matter  of  Beale  St.,  39 
Cal.  495 ;  Robinson  v.  St.  Paul,  40  Minn.  aaS ; 
St.  Louis  V.  Lang.  131  Mo.  412;  Rartlett  v. 
Tarrytown.  55  Hun  (N.  Y.)  493:  Matter  of 
Myrick,  S9  Hun  (N.  Y.)  627.  13  N.  Y.  Supp. 
948;  In  re  Richmond  St..  it  Phila.  (Pa.)  453,  33 
Leg.  Int.  (Pa.)  100;  Nahf  v.  Tamaqua,  14  Pa. 
Co.  Ct  143;  MilWale  v.  Poxon,  123  Pa.  St.  497; 
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'^hough  the  statute  provides  methods  by  which  the  municipality  by  proceed- 
ings in  inviium  may  assess  the  compensation  to  which  a  property  owner  ia 
entitled  for  a  change  in  grade,  this  does  not  deprive  the  municipality  of  the 
power  to  submit  the  question  to  arbitration.^ 

Votloa  of  Prooaadingi  to  Aimh  Duugw.  —  The  Statutory  requirements  with  regard 
to  notice  to  property  owners  in  proceedings  to  assess  damages  for  the  change 
of  the  grade  of  a  street  must,  of  course,  be  complied  with,*  and  even  when 
the  statute  makes  no  such  provision  ' .  has  been  held  that  notice  and  an  oppor- 
tunity to  be  heard  must  be  given  to  property  owners,  since  the  question  of 
compensation  is  essentially  judicial,' 

(5)  Time  of  Paying  Compensation.  • — A  prepayment  to  property  owners  of 
compensation  for  injury  which  they  will  suffer  by  reason  of  a  change  in  the 
grade  of  a  street  is  not  a  condition  precedent  to  the  exercise  of  the  power  to 
change  the  grade  unless  made  so  by  statute.'  When  such  statutes  exist,  a 
property  owner  is  entitled  to  an  injunction  restraining  the  change  of  grade 
until  his  compensation  is  paid  or  tendered," 

(6)  Waiver  of  Claim  for  Compensation^ —  U  is  generally  held  that  an  abut- 
ting property  owner  waives  nis  claim  for  compensation  for  a  change  of  grade 
by  signing  a  petition  requesting  that  the  change  be  made*  or  by  expressly 
assenting  thereto  after  the  work  of  grading  is  begun.'  But  he  is  not  deprived 
of  his  right  to  compensation  merely  by  sohciting  the  municipal  authorities  to 
adopt  particular  methods  in  the  work*  or  by  requesting  that  the  grading  be 
completed  when  it  has  been  partly  done.* 

Wh«rt  tiw  XiuMp^ty  A  B«tvlr«d  to  |bk»  OompoaMtlon  BtfoM  OndUf,  a  property 
owner  does  not  waive  his  right  to  compensation  by  failure  to  enjoin  the 
grading  until  his  compensation  is  estimated  and  paid.^** 

ITagUgonoo.  Ttie  fact  that  a  property  owner  petitioned  for  the  grading  of  a 
street  does  not  waive  his  claim  tor  damages  by  reason  of  the  negligent  manner 
in  which  the  work  is  done.'* 

Strang  v.  Braddock,  172  Pb.  St.  601 ;  Cburcb  v.  Griffith.  14s  Ind.  280;  Koehn  v.  McGilUcttddy, 
Mtlwaukoe,  31  Wia.  51a;  Smitli  v.  Eau  Qaire,  15  Ind.  App.  580;  Phillips  v.  Council  Blufi^  63 
8j  Wis-  4S5>  Iowa  576!  Hurford  v.  Omaha,  4  Nob.  336;  Sar- 

Twrmont  and  Aooeptaaeo     Award.     KcU  v.     gent  v.  Tacoa»,  10  Wash.  213. 
St.  Paul,  47  Mian.  288.  i.  Phillips  v.  Council  Bluffs,  63  Iowa  S76< 

Timo  of  FAjrmwt  «f  Avwrd.  ~  Morits  v.  St.  S.  Signiag  FMltien  for  Chaag*  of  Orado.  — 
Paul,  54  Minn.  409.  Burlington  v.  Gilbert,  31  Iowa  357,  7  Am.  Rep. 

Aationi  in  A«ud>  —  Bloomington  V. 'Brokaw.  143;  Preston  v.  Codar  Rapida,  95  Iowa  71; 
77  IlL  I04>  Rflimcp  V.  Philadelphia,  is  Phila.  Hembling  v.  Big  Rapids,  8g  Mich,  i ;  ColUoi  v. 
(Pa.)  408,  35  Leg.  Int.  (Pa.)  170.  Grand  Rapids,  05  Mich.  286;  Cross  v.  Kanaaa 

OoDfilotioff  (HiUibs  (•  Awwrt'  — Caatidy  v.New  City,  90  Mo.  13,  59  Am.  Rep.  i;  Vailc  v.  Indfr- 
York,  62  Hun  (N.  Y.)  398;  Hateh  v.  N«w  pcndence,  116  Mo.  333;  Justice  v.  Lan<;a8tcr, 
York,  8a  N.  Y.  43*-  20  Mo.  App.  559;  Texarkana  v,  Talbot,  7  Tex. 

1.  Arbltratloo.  —  MalloiT  V,  Bnntilicton.  64  Civ.  App.  202 ;  Ball  V.  Tacoma,  9  Wash.  59a. 
Conn.  88.  See  also  Taylor  v.  Jackson,  83  Mo.  App.  641. 

S.  VotiOM.—  LogaaapoTt  v.  Pollard,  50  Ind.  Compart  Barker  v.  Taunton,  119  Maia.  393; 
iSii  Brown  v.  Lowell,  8  Met  (Mass.)  17a:  Jones  v.  Bangor,  144  Pa.  St  638;  Lewis  v. 
McGavoek  v.  Omaha,  40  Neb.  64:  Stewart  v.     Darby,  166  Pa.  St.  €13. 

Hoboken,  n  N.  J.  L.  330,'  Orthodox  St,  169  The  fact  that  a  person  signed  a  petition  to  tiie 
Pa.  St.  499.  common  council  to  change  the  grade  of  a  street 

t.  People  V.  Gilon,  ixi  N.  Y.  %$x.  See  also  does  not  release  his  claim  for  damages  for  in- 
Peoplc  v.  Assessors,  59  Hun  (N.  Y.)  407.  jury  to  his  land  caused  by  the  adoption  of  a 

4.  Tinu  of  Payment  —  Prepayment.  —  Piatt  v.  new  grade  lower  than  that  petitioned  for.  Lna- 
Milford,  66  Conn.  320;  Gilpin  ff.  Ansonia,  68  combe  o.  Milwaukee,  36  Wis.  511. 
Conn.  72;  Dorman  v.  Jackacmrille,  13  IHa.  538,  T.  JefFersonville  v.  Myers,  a  Ind.  App.  532  r 
7  Am.  Rep.  253 ;  Hirth  v.  Indianapolis,  j8  Ind.  Carson  v.  St.  Joseph,  91  Mo.  App.  314 :  Owens 
App.  673;  Lafayette  v.  Speneer,  14  Ind.  399;  v.  Milwaukee,  47  Wis.  461.  See  also  Matter  of 
Lafayette  v.  Biish,  19  Ind.  3a< ;  Wabaah  v.  Grade  Crossing  Com'rs,  66  N.  Y.  App.  Dir.  439. 
Alber,  88  Ind.  428;  Huntington  v.  Griiiith,  14s  I.  Blanden  v.  Ft.  Dodge,  roe  Towa  441. 
Ind.  280;  Brown  v.  Lowell,  8  Met.  (Maaa.)  179.  Hickman  v.  Kansas  City,  120  Mo^  no,  41 

See,  however,  Ryan  v.  Cincinnati,  i  Ohio  Cir.  Am.  St.  Rep.  684;  Herzer  v.  Milwaukee  39 
Dec.  311.  Wis.  3do. 

Statntoi  Boquiring  Prepayment  er  Tender.  —        10.  Henderson  v.  McOain,  loa  Ky.  40a. 
L«8ansport  v.  Pollard,  50  Ind.  151;  Lafayette        II.  Beatrioe  v.  Leary,  43  Nab.  149,  sn  Am.  St 
V.  Wortman,   107   Ind.  404;   Huntington  v.     Rep.  546. 
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WaiTtr  of  GUim  for  Froparty  to  EiUbUili  strott.  —  The  waiver  of  a  claim  for 
damages  for  property  taken  to  establish  a  street  does  not  waive  a  claim  fur 
compensation  for  grading  it.^ 

Glain  fiir  D»iiiicm.  —  In  the  absence  of  any  statutory  requirement,  the  prop- 
erty owner  is  not  required  to  notify  the  municipality  that  he  will  claim 
damages  for  a  proposed  change  in  the  grade  of  a  street.*  In  some  instances, 
however,  the  statutes  have  required  all  claims  for  damages  to  be  Bled  within  a 
prescribed  time.' 

(7)  Rtmedy  of  Landowners.  —  Where  the  statute  giving  the  right  to  dam- 
ages provides  the  method  for  the  enforcement  of  the  claim,  the  property 
owner  must  resort  to  such  remedy,^  and  where  such  proceedings  are  duly 
taken  the  property  owner  is  concluded  thereby."  Where  the  statutes  require 
a  municipality  in  exercising  its  power  to  change  the  grade  of  streets  to  have  the 
damages  to  property  owners  assessed,  if  the  municipality  fails  in  this  duty  the 
property  owner  may  maintain  an  action  at  law  for  such  damages.**  Where 
the  remedy  for  the  recovery  of  dams^es  is  not  provided  by  the  statute  giving 
the  right  thereto,  an  action  at  law  may  be  maintained  therefor,*  and  the  same 


i.  Clark  V.  Pbiladdpfaia,  171  Fa.  St.  30,  50 
Am.  St  Rep.  790.  See  also  Fernald  v.  Boston, 
13  Cosh.  (Mass.)  574;  Bartlett  v.  Tarrytown,  55 
Htm  (N.  Y.)  49a. 

8,  Claim  for  Damagss.  —  Piatt  v.  Milf ord,  66 
Conn.  330;  Seaman  v.  Washington,  173  Pa.  St. 
467 ;  Jorgenson  v.  Superior,  1 1 1  Wis.  561. 
Compare  German  Sav.,  etc.,  Soc.  v,  Ramish, 
138  Cal.  lao;  State  v.  Superior,  108  Wis. 
16. 

S.  People  V,  Lord,  29  N.  Y.  App.  Div.  455; 
Matter  of  Caffrey,  53  N.  Y.  App.  Div.  264; 
People  V.  Stillings,  76  N.  Y.  App.  Div.  143; 
Jacobe  v.  Cincinnati,  3  Ohio  Dec.  60;  Miller  v. 
Cincinnati,  s  Ohio  Dec.  (Reprint)  47a;  Ernst 
V.  Knnkle,  5  Ohio  St.  520 ;  Toledo  v.  Mc- 
Malion,  4  Ohio  Cir.  Dec.  3,  9  Ohio  Cir.  Ct.  194; 
Qodnn^ti  v,  Sherike.  47  Ohio  St.  317;  Wabash 
R.  Co.  V.  Defiance,  52  Ohio  St.  262 ;  Aoness  v. 
Providence,  13  R.  I.  17. 

4,  Boudy  of  lAndowntr — Florida.  —  Dor- 
man  V.  Jacksonville,  13  Fla.  538,  7  Am.  Rep. 

Indiana.  — ■  Terre  Haute  v.  Turner,  36  Ind. 
53a;  Logansport  v.  Pollard,  50  Ind.  151. 

Iowa.  —  Cole  v.  Muscatine,  14  Iowa  396. 

Maine,  —  Hovey  v.  Mayo,  43  Me.  333. 

MassactatsetU.  —  Flagg  v.  Worcester,  13 
Gray  (Mass.)  601 ;  Boston  v.  Shaw,  i  MeL 
(Mass.)  130 ;  Andover,  etc..  Turnpike  Corp.  v. 
Gould,  6  Mass.  40,  4  Am.  Dec.  80;  Sullivan  v. 
Fall  River,  144  Mass.  579. 

New  Jersey.  —  State  v.  Lambertville,  (N.  J. 
t886)  6  Atl.  Rep.  432:  Reock  v.  Newark,  33  N. 
J.  L.  139 ;  Ward  v.  New  Brunswick,  49  N.  J.  L. 
55*- 

New  Forfr.  — Heiser  v.  New  York,  104  N.  Y. 
68,  aSirming  29  Run  (N.  Y.)  446. 

Ohio.  —  Ernst  V.  Kunlde,  5  Ohio  St.  520; 
Hickox  V.  Cleveland,  8  Ohio  543,  33  Am.  Dec 
730. 

Pennsylvania.  —  McKee  v.  Pittsburgh,  7  Pa. 
Super.  Ct.  397;  Beltzhoover  v.  Gollings.  loi  Pa. 
St.  393:  Campbell  f.  Philadelphia,  108  Pa.  St. 
300;  Philadelphia  v.  Wright,  100  Pa.  St.  335; 
Power  V.  Ridgway,  149  Pa.  St.  317. 

Witeontin  Owens  v.  Milwaukee,  47  Wis. 

4(1.  Compere  Benton  v.  Milwaukee,  so  Wis. 
368. 


In  caie  of  injuries  to  a  city  kit  from  the  al- 
teration of  the  grade  of  a  street  made  pur< 
suant  to  an  unauthorized  or  illegal  order  of  the 
city  council,  the  city  is  liable  in  an  ordinary 
civil  action  for  damages.  Dore  v.  Milwaukee, 
43  Wis.  108. 

5.  Gilpin  V.  Ansoaia,  68  Conn.  73 ;  Sissoa  v, 
Stonington,  73  Conn.  348;  Hosier  w.  Phila- 
delphia, 13  Pa.  Super.  Ct  224;  Almy  v.  Cogge- 
shall,  19  R.  I.  549. 

6.  Aotlott  Where  Ksniolptllty  Talli  to  Havi 
INunafM  IkwiMBil  —  United  States.  —  Wright 
V.  Georgetown,  4  Cranch  (C.  C.)  534. 

Connecticut.  —  Healey  v.  New  Haven,  49 
Conn.  395,  2  Am.  &  Eng.  Corp.  Cas.  450;  HoUey 
V.  Toirington,  63  Conn.  426;  Malloiy  v.  Hunt- 
ington. 64  Conn.  88 :  Piatt  v.  Milford,  66  Conn. 
330;  Cook  V.  Ansonia,  66  Conn.  413;  Gilpin  v. 
Ansonia,  68  Conn.  73. 

Indiana.  —  Lafayette  p.  Wortman,  107  Ind. 
404. 

lovrn.  —  Hempstead  v.  Des  Moines,  53  Iowa 
303;  Noyes  v.  Mason  City,  53  Iowa  418. 
Kansas. —  Topeka  v.  Sells,  48  Kan.  530. 
Kentucky. —  Henderson  v.  McClain,  loa  Ky. 
402;  Louisville  V.  McGill,  (Ky.  1899}  52  S.  W. 
Rep.  1053. 

Minnesota.  —  Overmann  v.  St.  Paul,  39  Minn. 
120. 

Missouri.  —  Walker  v.  Sedalia,  74  Mo.  App. 
70. 

New  York.  —  Folmsbee  v.  Amsterdam,  143 
N.  Y.  118,  aMrming  66  Hun  (N.  Y.)  214;  FtiUer 
V.  Mt.  Vernon,  171  N.  Y.  347. 

Wisconsin.  —  Jorgenson  v.  Superior,  iii  Wis. 
561. 

Compare  Reock  v.  Newark,  33  N.  J.  L.  129. 
Limitation  of  Aetlens.  —  Gilpin  v.  Ansonia, 
68  Conn.  72;  Baser  v.  Cedar  Rapids,  115  Iowa 
683;  Omaha  v.  Flood,  57  Neb.  (24;  Rogge  v. 
Elizabeth,  64  N.  J.  L.  491 :  People  v.  Stillings, 
76  N.  y.  App.  Div.  143 ;  Chattanooga  v.  Neely, 
97  Tenn.  527. 

7.  McCarthy  v.  St.  Paul,  23  Minn.  527 ;  Bear 
V.  Allentown,  148  Pa.  S^  80.  See  also  Vorratk 
p.  Hoboken,  49  N.  J.  L.  285. 

Fresaxitatlon  of  Claim  to  City  Cennell  as  Con- 
dition PreoeleDt  to  Aotim.  —  Dayton  v,  Lincoln, 
39  Neb.  74. 

147  Volume  XXVII. 


Digitized  by 


Google 


Control,  KegolatlOD, 


STREETS  AND  SIDEWALKS, 


is  true  under  a  constitutional  provision  giving  a  claim  for  damages  for  prop- 
erty injured  for  a  public  purpose.* 

71.  CoKTBOi,  Beottlatiok,  AND  UsE  07  Stbeetb  —  1.  0«neral  Control  of  Streets 

■ — a.  In  General.  — The  paramount  control  over  the  streets  is  vested  in  the 
legislature.'  This  power  of  control  the  legislature  may  delegate,  and  as  a 
general  rule  has  delegated,  to  the  several  municipalities,'  though  in  some 
cases  the  power  has  been  delegated  to  other  public  bodies  or  officers.*  Where 
the  regulation  of  streets  is  delegated  to  the  legislative  and  the  governmental 
body  of  a  municipality  by  name,  as  to  the  city  council,  such  bodj'  is  not  in 
this  regard  the  representative  of  the  state  as  distinguished  from  the  munici- 
pality.* When  the  power  is  thus  delegated,  it  is  held  in  trust  to  be  exercised 
as  the  circumstances  may  require,  and  cannot  be  relinquished  without  legis- 
lative authority.*  The  manner  of  exercising  the  power,  if  prescribed  by 
statute,  must  be  followed.' 

b.  Ownership  of  Fee.  — As  a  general  rule,  the  public  has  only  an  ease- 
ment in  the  streets,  the  fee  remaining  in  the  landowner,  subject  merely  to  the 
right  of  the  public  to  the  use  of  the  street  for  street  purposes.*  In  many 
instances,  however,  statutes  have  provided  that  in  the  condemnation  or  dedica- 
tion of  lands  for  streets  the  fee  shall  vest  in  the  municipality ;  and  the  fee  may, 
of  course,  be  so  vested  by  conveyances  to  municipalities  of  land  for  streets.* 


1.  Householder  v.  Kansas  City,  83  Mo.  488. 

8.  I«giiUtiTt  Ooatrol.— Com.  v.  Ptoisted, 
Mass.  375,  iia  Am.  St.  Rep.  566;  H^  v. 
Concord,  71  N.  H.  367;  Southwark  R.  Co.  v. 
Philadelphia,  47  Pa.  St.  314. 

S.  Bel^atioii  of  G<atn»l  to  MnmidptUtlM  — 
Louisutna.  —  McCaffrey  v.  Cavanac,  30  La.  Ann. 
882. 

Maine.  —  Bowers  v.  Barrett,  85  Me.  383. 

Missouri.  —  Kemey  v.  Barber  Asphalt  Paving 
Co.,'  86  Mo.  App.  573- 

New  Jersey.  —  State  v.  Jersey  Ci^,  37  N.  J. 
L.  348 ;  Budd  V.  Camden  Horse  R.  Co.,  63  N. 
J.  Eq.  804. 

New  York.  —  Mitchell  v.  Halsey,  15  Wend. 
(N.  Y.)  a4i ;  Milhau  v.  Sharp,  17  Barb.  (N.  Y.) 
435;  Williams  v.  New  York  Cent.  R.  Co.,  18 
Barb.  (N.  Y.)  axa. 

Ohio.  —  Cincinnati  Inclined  Plane  R.  Co.  v. 
j::incinnati,  5  Ohio  Dec.  56a,  7  Ohio  N.  P.  541. 

Wisconsin.  —  Janesville  v.  Milwaukee,  etc,  R, 
Co.,  7  Wis.  484. 

4.  Chicago,  etc.,  R.  Co.  v.  West  Chicago 
Park  Com'rs,.  151  III.  204;  Deering  v.  Cumber- 
land County,  87  Me.  151;  Com.  v.  Plaisted, 
148  Mass.  375.  12  Am.  St.  Rep.  566;  Hall  v. 
Concord,  71  N.  H.  367;  Metropolitan  Exhibition 
Co.  V.  Newton,  51  Hun  (N.  Y.)  639.  4  N.  Y. 
Supp.  593. 

In  Simon  v.  Northup,  27  Oregon  487,  Bean, 
C,  J.,  in  rcRard  to  the  legislative  control  of  city 
streets,  said :  "  The  law  is  too  well  settled 
to  be  questioned,  that  the  public  higbwaj's  of  a 
city  are  not  the  private  property  of  the  muni- 
cipality, but  are  for  the  use  of  the  general  pub- 
lic, and  that,  as  the  legislature  is  the  representa- 
tive of  the  public  at  large,  it  has,  in  the  absence 
of  any  constitutional  restriction,  paramount 
authority  over  such  ways,  and  may  grant  the 
use  or  supervision  and  control  thereof  to  some 
other  governmental  agency  so  long  as  they  are 
not  diverted  to  some  use  substantially  different 
from  that  for  which  they  were  originally 
intended." 

B,  Springfield  V.  Robberson  Ave.  R.  Co.,  69 
Ho.  App.  514- 


6.  Macon  Consol.  St.R.  Co.v.Macon,  ita  Ga. 
783 ;  Wabash  R.  Co.  v.  Defiance,  5'  Ohio  St.  a6a. 

7.  Montgomery  v.  Parker,  114  Ala.  118,  61 
Am.  St.  Rep.  95 ;  Brigantine  v.  Holland  Trust 
Co.,  (N.  J.  1896)  35  Atl.  Rep.  344- 

8.  Ownenhip  of  Fea  —  United  Stales.  —  Bar- 
ney V.  Keokuk,  4  Dill.  (U.  S.)  593.  a  Fed.  Caa. 
No.  1,032,  aMrmed  94  U.  S.  324. 

Indiana,  —  Cox  v.  Louisville,  etc.,  R.  Co.,  48 
Ind.  178. 

Iowa.  —  Dubuque  v.  Maloney,  9  Iowa  450, 
74  Am.  Dec.  358. 

Michigan.  —  Cooper  v,  Alden,  Harr.  (Mich.) 
7*-  , 

Minnesota.  —  Rich  v.  Minneapolis,  37  Minn. 
423,  5  Am.  St.  Rep.  861. 

New  York.  —  Drake  v.  Hudson  River  R.  Co., 
7  Barb.  (N.  Y.)  508:  People  v.  Law,  34  Barb. 
(N.  Y.)  494.  22  How.  Pr.  (N.  Y.)  109;  Water- 
bury  V.  Dry  Dock,  etc.,  R.  Co.,  54  Baib.  (N. 
Y.)  388;  People  V.  New  York,  (Supm.  CL  Spec. 
T.)  20  How.  Pr.  (N.  Y.)  144;  Mine  v.  New 
York  EI.  R.  Co..  54  Hun  {N.  Y.)  425;  New 
York  V.  New  York  Cent.,  etc.,  R.  Co.,  69  Hun 
(N.  Y.)  324,  afHrmed  id?  N.  Y.  710;  Willoughby 
V.  Jenks,  20  Wend.  (N.  Y.)  96;  Kemochan  v. 
New  York  EI.  R.  Co.,  (N.  Y.  Super.  Ct.  Spec. 
T.)  8  N.  Y.  Supp.  648,  affirmed  59  N.  Y.  Super. 
Ct.  561  ;  Mortimer  v.  New  York  El.  R.  Co.,  57 
N.  Y.  Super.  Ct.  344:  Mott  v.  New  York,  a 
Hilt.  (N.  Y.)  358. 

North  Dakota.  —  Donovan  v.  Atlert,  11  N. 
Dak.  389. 

Ohio.  —  Cincinnati  v.  Newell,  7  Ohio  St.  37; 
State  V.  Pittsburg,  etc.,  R.  Co.,  53  Ohio  St.  189. 

Virginia.  —  Western  Union  Tel.  Co.  v.  Wil- 
liams, B6  Va.  696,  19  Am.  St,  Rep.  908;  Hodges 
Seaboard,  etc..  R.  Co.,  88  Va.  653 ;  Page  v. 
Belvin,  88  Va.  985. 

Washington,  —  Schwede  v.  Hemrich  Bros. 
Brewing  Co.,  29  Wash.  21. 

IVisconsin,  —  Burbach  v.  Schweinler,  56  Wis. 
.^86. 

9.  Illinois.  —  Moses  v.  Pittsburgh,  etc,  R.  Co., 
21  111.  516;  Gebhardt  v.  Reeves,  75  IlL  301; 
Shirk  V.  Chicago,  195  111.  298. 
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Where  the  fee  is  retained  by  the  landowner,  the  easement  or  right  to  the  use 
and  control  of  the  street  is  regarded  as  a  legal  and  not  a  mere  equitable  right.* 
Xoalaipality  Eoldi  Titk  in  Tnut.  —  Whether  the  fee  of  the  street  or  a  mere  ease- 
ment is  vested  in  the  municii»lity,  it  holds  it  in  trust  for  the  public  for  the 
ordinary  and  necessary  purposes  to  which  the  streets  of  a  city  are  usually 
subjected.* 

Whwa  the  Fm  Is  Bataiii»d  by  th«  Land  aimer  It  PauM,  as  a  rule,  with  the  conveyance 
of  the  abutting  land,  and  is  in  the  owner  for  the  time  being  of  the  abutting 
land ; '  but  this  is  not  necessarily  so,  as  the  owner  of  the  abutting  land  and  of 
the  fee  in  the  street  may  convey  the  abutting  land  without  conveying  the  fee 
in  the  street.* 

c.  Trees.  —  Where  the  fee  of  the  street  is  vested  in  the  abutting  lot 
owners,  shade  trees  upon  the  margin  of  sidewalks  are  the  property  of  such 
owners ; '  but  it  is  otherwise  where  the  fee  of  the  street  is  in  the  municipality,® 
and  this  would  seem  to  be  true  though  the  trees  were  planted  by  the  abutting 
lot  owners  with  the  permission  of  the  municipal  authorities.'  Where  the 
municipality  is  the  owner  of  the  shade  trees  upon  the  margin  of  sidewalks,  it 
may,  under  the  general  power  to  control  its  streets,  prohibit  injury  to  such 
trees  by  individuals,**  and  such  a  general  prohibition  applies  fully  to  the  owner 
of  the  abutting  land,*  except,  of  course,  where  the  abutting  lot  owner,  through 
his  ownership  of  the  fee  of  the  street,  is  the  owner  of  the  trees,  as  in  such  a 
case  he  may  remove  them  at  pleasure.'* 

Bmonl  of  Ttms.  —  Under  the  general  power  to  control  and  regulate  streets, 
the  municipality  may  remove  shade  trees  planted  upon  sidewalks  which 
obstruct  the  use  of  the  walk,  even  though  the  abutting  lot  owner  is  the  owner 
of  the  trees.*'  Where  a  tree  stands  on  the  line  of  the  street,  partly  on  the 
street  and  partly  on  the  land  of  the  abutting  owner,  the  municipality  may 
remove  the  entire  tree,  if  the  removal  of  that  part  within  the  street  is  reasonably 
necessary  and  the  portion  left  standing  would  be  dangerous  to  travel.'* 

DlNntfm  of  KukipAli^.  —  It  has  been  held  that  in  the  absence  of  fraud  or 

/(WO.  ~  Blennerliusctt  v.  Forest  CiQr,  117  4.  Harris  v.  Elliott,  10  Pet.  (U.  S.)  35 ;  Knott 

Iowa  <S8o.  V,  Jefferson  St   Ferry  Co.,  9  Oregon  530; 

Kansas.  —  Smith  v.  Leavenworth,  15  Kan.  81.  Iron  Mountain  R.  Co.  v.  Bingham,  67  Tenn. 

Kentucky.  —  Hawesvilte  v.  Hawes,  6  Bush  523. 

(Ky.)  332.  S.  Ttms  —  Ownanhip  by  Abotting  Owner.— 

iiatsaciuuetts.  —  Gaylord  v.  King,  143  Mass.  Atlanta  v.  HoUiday,  96  Ga.  546;  Avis  v.  Vine- 

495.  land,  56  N.  J,  L.  474;  Lancaster  v.  Richardson, 

iiisstmri.  —  Thomas  v.  Hunt,  134  Mo.  393.  4  Lans.  (N.  Y.)  136;  Ellison  v.  Allen,  (Supm. 

New  Kof*.  — Kane  v.  New  York  EI,  R.  Co.,  Ct.  Spec.  T.)  30  N.  Y.  Supp.  441. 

125  N.  Y.  164,  al^mins  15  Daly  (N.  Y.)  394;  6.  Ownership  by  Konlolpality.  — Atlanta  v. 

New  York  v.  Law,  125  N.  Y.  380,  affirming  53  Holliday,  96  Ga.  546;  Baker  v.  Normal.  81  111. 

Hun  (N.  Y.)  637;  Duyckinck  v.  New  York  El.  108;  Mt.  Carmel  v.  Shaw,  155  111.  37,  46  Am.  St. 

R.  O).,  135  N.  Y.  710,  34  N.  Y.  St.  Rep.  876;  Rep.   311.    See   also   Com.   v.   Wilder,  127 

De  Witt  V.  Elmira  Transfer  R.  Co.,  55  Hun  Mass.  i. 

(N.  Y.)  «i3,  9  N.  Y.  Supp.  149,  amrmed  134  T.  Baker  v.  Normal,  81  III.  108. 

N.  Y.  49S;  Hoag  v.  Pierce,  65  Hun  (N.  Y.)  9.  Consolidated  Traction  Co.  v.  East  Orange, 

434;  Mattlage  v.  New  York  EI.  R.  Co.,  (C.  PL  61  N.  J.  L.  202  (injury  to  trees  by  electric 

Gen.  T.)   14  Misc.   (N.  Y.)    391;   Bartow  v.  street  railway). 

Draper,  5  Duer  (N.  Y.)  130.  8.  Baker  v.  Normal,  81  111.  108  (ordinance 

Wisconsin.  —  Kimball  v.  Kenosha,  4  Wis.  321.  prohibiting  hitching  horses  to  trees). 

1.  Chicago  V.  Wright,  69  111.  318.  10.  Lancaster  v.  Richardson,  4  Lans.  (N.  Y.) 

9.  Denver  Circle  R.  Co.  v.  Nestor,  to  Colo.  136- 

403;  North  Chicago  St.  R.  Co.  v.  Cheetbam,  11.  Bsmoralof  Treat. —  Vanderhurstc.Tholcke, 

58  111.  App.  318;  Springer  r.- Walters,  37  111.  113  Cal.  147;  Mt.  Carmel  v.  Shaw,  155  III. 

App.  336,  affirmed  139  III.  419;  Glasgow  v.  St.  37t  46  Am.   St.   Rep.   311,   rei-ersing   53  111. 

Louis,  87  Mo.  678,  affirming  15  Mo.  App.  its;  App.  429;  Hildrup  v.  Windfall  Gty.  39  Ind. 

People  V.  Kerr,  37  Barb.  (N,  Y.)  357,  affirmed  App.  592;  Wilson  v.  Simmons,  89  Me,  242; 

27  N.  Y.  188.  Ellison  v.  Allen.  (Supm.  Ct.  Spec.  T.)  30  N.  Y. 

8.  (jould  V.  Howe,  131  111.  490;  Stetson  v.  Supp.  441;  Chase  v.  Oshkosh,  81  Wis.  313,  29 

French,  16  Me.  204;  Palmer  v.  Dougherty,  33  Am.  St,  Rep,  898.    See  also  Murray  v.  Norfolk 

He.   503,   54   Am.    Dec.   636.    See   the   title  County,  149  Mass.  328. 

BouHDuiu,  ToL  4,  p.  809.  18.  Wilson  v.  Simmons,  89  Me.  242. 
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oppression,  or  circumstances  disclosing  a  manifest  abuse  of  discretion,  the 
decision  of  the  municipality  that  trees  constitute  an  obstruction  to  the  free 
use  of  the  sidewalk  is  not  open  to  question  by  the  courts.^  In  a  number  of 
instances,  however,  the  courts  have  prohibited  the  arbitrary  action  of  muni- 
cipalities in  removing  shade  trees  as  obstructions  to  travel,"  and  statutes  have 
sometimes  been  expressly  enacted  restricting  the  right  of  municipalities  to 
remove  shade  trees  standing  in  the  streets,* 

Aotioa  by  Fropsrt)'  Owner  for  IqJarlM  to  Trew,  —  It  has  been  held  that  though  the 
a,butting  lot  owner  Is  not  the  owner  of  the  fee  in  the  street,  he  may  still  recover 
damages  as  against  a  third  party  who  wrongfully  injures  shade  trees  in  front 
of  his  property.* 

Duty  to  o&n  for  Tr»i.  —  Where  a  municipal  corporation  under  its  charter 
powers  plants  or  maintains  shade  trees  on  a  sidewalk,  the  owner  or  occupant  of 
the  adjoining  premises  is  not  charged  in  the  absence  of  statute  with  the  duty 
of  properly  trimming  such  trees ;  but  when  the  fee  of  the  street  and  the  owner* 
ship  of  the  trees  are  in  him,  it  is  his  duty  to  prevent  the  trees  from  becoming 
dangerous  to  travelers,  and  for  an  injury  resulting  from  a  neglect  of  this  duty 
he  is  liable.' 

d.  Removal  of  Soil  —  By  Property  omw.  —  An  abutting  property  owner 
has  no  right  to  remove,  for  his  own  use,  the  soil  from  the  street,  though  he  Is 
the  owner  of  the  fee." 

By  Knnidp^ty.  —  Where,  in  the  improvement  of  streets  by  a  municipality,  it 
becomes  necessary  to  remove  the  soil  of  the  street,  the  municipality  may 
use  the  soil  so  removed  as  against  the  abutting  property  owner  in  the  improve- 
ment of  the  streets  in  other  places.'  The  municipality  has,  however,  no  right 
to  remove  the  soil  from  the  street  if  such  removal  is  not  necessary  for  the 
proper  improvement  thereof.* 

e.  To  What  Uses  Municipality  May  Put  Streets. —  The  municipali- 
ties  hold  the  streets,  and  power  to  regulate  and  control  them,  in  trust  for  the 
public,  and  cannot  put  them  to  any  use  inconsistent  with  street  purposes.* 

1,  Vanderhurst  V.  Tholcke,  113  Cal-  147.   See  8.  Georgia.  —  Smith  v.  Rome,  19  Ga.  89,  63 

also  Mt.  Carmet  v.  Shaw,  15s  111.  37,  46  Am.  Am.  Dec.  398;  Macon  v.  Hill,  58  Ga.  595. 

St.  Rep.  3it,  reversing  52  III.  App.  429;  Chase  Indiana.  —  Delphi  v.  Evatis^  36  Ind.  go,  10 

p.  Oshlcosb.  81  Wia.  313,  20  Am.  St.  Rep.  898.  Am.  Rep.  la;  Haas  v.  Evansville,  20  Ind.  App. 

8.  Atlanta  v.  Holliday,  96  Ga.  546 ;  Everett  v.  482.   Compare  Union  Coal  Co.  v.  La  Salle,  34 

Council  Bluffs,  46  Iowa  66;  Avis  v.  Vineland,  111.  App.  93,  aMrmed  136  111.  119. 

56  N.  J.  L.  474;  Ellison  v.  Allen,  (Supm.  Ct.  Michigan.  —  Cuming  «.  Prang,  24  Mich.  S14. 

Spec.  T.)  30  N.  Y.  Supp.  441;  Ewia  v.  Street  Minnesota.  —  Althen  V.  Kelly,  32  Minn.  280; 

^m'rs,  84  Hun  (N.  Y.)  306.  Rich  v.  Minneapolis,  37  Minn.  423,  $  Am.  St 

8.  White  V.  Godfrey,  97  Mass.  473;  Chase  v.  Rep.  861. 

Lowell,  149  Mass.  85.  New  Jersey.  —  Glasby  v.  Morris,  18  N.  J.  £q. 

4.  Rockford  Gas  Ught,  etc.,  Co.  v.  Ernst,  68  73. 

111.  App.  300 ;  Lovejoy  v.  Campbell,  (S.  Dak.  New  York.  —  Robert  v.  Sadler,  104  N.  Y.  339, 

1902)  92  N.  W.  Rep.  24.   See  also  L'Hossier  v.  s'S  Am.  Rep.  498,  reversing  37  Hun  (N.  Y.) 

Brosseau,  20  Quebec  Super.  Ct.  170.  377. 

6.  Weller  v.  McConnick,  52  N.  J.  L.  470,  47  A  city,  to  secure  the  construction  of  a  sewer 

N.  J.  L.  397,  54  Am.  Rep.  175.  in  a  street,  entered  into  a  contract  with  a  per- 

8.  BemoTal  of  Soil,  —  New  Haven  v.  Sargent,  eon  that  he  should  Uke  out  the  stone  the  whole 

38  Conn.  50,  9  Am.  Rep.  360 ;  Matthiessen,  etc.,  width  of  the  street  and  several  feet  in  depth  bc- 

Zinc  Co.  V.  La  Salle,  117  III.  411 ;  Palatine  v.  low  the  grade,  construct  the  sewer,  and  refill  the 

Kreuger,  lai  ILL  73,  reversing  20  111.  App.  420;  street  to  the  original  grade.   As  compensation 

Union  Coal  Co.  c  La  Salle,  136  III.  119,  affirm-  he  was  to  have  the  stone  so  removed.    It  was 

ing  34  m.  App.  93 ;  Madison  v.  Mayers,  97  Wis.  held  that,  as  to  so  much  of  the  stone  as  it  was 

399i  6$  Am.  St.  Rep.  127.  reasonably  necessary  to  remove  for  the  con- 

T.  New  Haven  v.  Sargent,  38  Conn.  50,  9  Am.  struction  of  the  sewer,  the  owner  of  the  soil 

Rep.  360;  Delphi  v.  Evans,  36  Ind.  90,  10  Am.  had  no  cause  of  action  against  the  city,  but 

Rep.  12;  Cuming  v.  Prang,  24  Mich.  514;  Bis-  otherwise  as  to  the  residue.    Viliski  v.  Minne- 

leli  V.  Collins,  28  Mich.  277,  15  Am.  Rep.  217;  apolis.  40  Minn.  304. 

St.  Anthony  Falls  Water-power  Co.  v.  King  9.  ITsea  Inoonslitent  with  Btraet  PorpOlev.— 

Wftn«ht-Iron  Bridge  Co.,  33  Minn.  t86,  33  Am.  Stack  v.  East  St.  Louis,  85  HI.  377,  28  Am.  Rep. 

Rep.  683;  Robert  v.  Sadler,  104  N.  Y.  229,  58  619;  Indianapolis  v.  Croas,  7  Ind.  9;  Hajmes  V. 

Am.  Rep.  498,  reversing  37  Hun  (N.  Y.)  377;  Thomas,  7  Ind.  38:  Tate  v.  Ohio,  etc.,  R.  Co., 

Htuton  V.  Ft.  AtldnsoDf  56  Wis.  350.  7  Ind.  479 ;  Lackland  v.  Nofdi  Missouri  R.  Co, 
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But  they  may,  as  a  general  rule,  do  anything  with  a  street  which  is  not  incon- 
sistent with  the  tindi  for  which  streets  are  established.*  Thus,  cities  have  no 
fight  to  use  their  streets  for  the  erection  of  municipal  buildings  or  works,* 
and  it  has  been  held  that  placing  a  standpipe  in  a  public  street,  the  fee  of 
which  was  in  the  municipality,  was  an  unlawful  use  of  the  street.'  The  right 
of  the  municipality  to  authorise  the  erection  of  monuments  in  streets  with 
the  consent  of  the  owner  of  the  fee  has  been  uph^.^ 

/  Grants  of  Privileges  or  Franchises  in  Streets"— (i)  In  General. 
—  Municipalities  have  no  implied  power  to  grant  privileges  or  franchises  to 
use  the  streets  for  private  purposes,'*  even  though  the  particular  street  is  little 


31  Mo.  180;  Stradtt-  f.  GaciBBAti,  l  Ht&dy 
(Ohio)  446 ;  Gnen  ff.  Trenton,  54  N.  J.  L.  9*- 
1.  Murphy  V.  Chicago,       HI.  J79,  81  Aa. 
D«c»  397' 

The  primary  purpote  of  a  public  fetreet  is  for 
file  acctHtamodation  of  pbblic  travel ;  but  a  por- 
tion not  ftfeeded  for  such  ptirpoae  may  be  Bet 
apart  by  the  municipality  for  parte  ot  boulfevard 
purposes.  McDonald  f .  St.  Paul,  82  Mlttn.  jo8, 
83  Am.  St.  Rep.  498. 

B.  BtaBtl«&efllBiUelpalBalldl]igLiM.,lbltrM 
—^tefruM.  — Montgomery  First.  Nat.  Bank  tt. 
Tjrson.  133  Ala.  459,  91  Am.  St.  Rep.  40  >  State 

Mobile,  5  Port-  (AU.)  279,  30  Am.  Dec.  564- 

FtorMtt.  <— Lutterloh  v.  Cedar  Keys,  15  Fla. 
306. 

Gtorgia.  —  Columbus  V.  Jaquea,  30  Ga.  S06; 
Savannah  fr.  Wilson,  49  Ga.  4rS* 

Iowa.  —  Fettit  v.  Grand  Junction,  <IoWa 
1*03)  93      W.  Rtp.  381.  ^  ,  , 

MtichigaH,  —  Coopef  v.  Alden,  Hair.  (Mieh.) 

New  Jntty.  —  Alty.-Gen.  t».  Heishon,  t8  N. 
J.  Eq.  410. 

Ptnns'slvtantt.  —  WattmUi  r.  Phllatlelpliia,  33 
Pa.  St.  203;  COta.  f.  Kepner,  1  Fearsott  (Pft.) 
iSd;  Hafrisbuis'a  Appeal,  (Pa.  1887)  to  AU. 
Rep.  787. 

Ttxas.  —  O'Neal  r.  Sherman,  yy  Tex.  i8t,  19 
Am.  St.  Rep.  743- 

$,  Barrows  C  Syeamote,  tso  lU.  S88,  41  Am. 
St.  %*9.  400.  See  alM  Dans  v.  AppletOn,  109 
Wis.  580.  See,  howerer,  Savage  v.  Salem,  13 
Or^on  381,  37  Am.  St.  Rep.  688. 

4.  Tompldna  t>.  Hodgson,  4  Thomp.  A  C.  (N. 
Y.)  435. 

B.  OrtnU  ef  PritilbtTM  in  ittnsti—  Vnittd 
S'idtei.  —  BaltiQioTe  Trust,  etc.,  Co.  tr.  Baltf- 
more,  64  Fed.  Rep.  153;  Russel  v.  The  BHg 
Entire  SMte,  Newb.  Adm.  S4>.  21  Fed.  Cas. 
No.  13.145. 

Alabama.  —  Mobile  v.  Louisville,  etc.,  R.  Co., 
134  Ala.  132.  ^ 
CoUfornia.  —  Wood  v.  San  Francisco,  4  Cal. 

Illinois.  —  Hibbard  v.  Chicago,  t^3  ttl.  91; 
Stiydet  f.  Mt.  Pulaski,  176  111.  397;  Chicago, 
etc.,  R.  Co.  V.  Quincy,  32  III.  App.  37?  ;  Chicago 
Geft.  R.  Co.  V.  Chfeago  Oty  R.  Co.,  6a  111.  App. 
503;  Chicago  Telephone  Co.  fr.  Noltiiwesteni 
TtIet»hoAe  CO.,  tOo  IH.  App.  57,  (Hfinntd  19O 
Id.  324.  CoMp&n  Dlekeraoti  v.  Le  Roy,  7a  111. 
App.  588. 

K*nHi**y.  —  East  TenfitaSee  Tel^hone  Co. 
V.  Russellville,  106  Ky.  667. 

Maryland.  —  Townsefid  v.  ^Mtelu,  93  Md. 
'  j37,  86  Am.  St.  Rep.  441- 


if  ji^Bfi. "  SulUvaa  v.  *Bailey,  135  Mich. 
104,  7  Detroit  teg.  N.  419. 

AfJt/Mff.-»I>i£aeh  V.  Hannibal,  etc.,  R.  Co.. 
89  Mo.  483 ;  Julia  Bldg.  Assoc.  «.  Bell  Telephone 
Co.,  13  Me.  App.  47fi  Glasgow  v.  St,  Louis,  15 
Mo.  App.  Ill;  Bumes  v.  St.  Joseph,  91  Mo. 
App.  489. 

New  Jersey.  —  Jersey  City  Gas  Co.  ».  Dwl^t, 
19  N.  J.  Eq.  34':  Domestic  Td.,  etc,  Co.  v. 
Newark,  49  N.  J.  L.  344. 

New  For*.  — Btaichko  t>.  Wurster,  158  N.  Y. 
437;  Bates  v.  Holbrook,  171  N.  Y.  460;  Metro- 
politan ExhiUtioti  Co.  tf.  Newton,  51  Hun  (N. 
Y.)  639,  4  N.  Y.  Supp.  593 ;  Ely  V.  Compbell, 
rSupm.  Ct.  Spec.  T.)  59  How.  Pr.  (N.  Y.)  333 : 
New  York  v.  Heft,  13  Daly  (N.  Y.)  301 ;  Gus- 
thal  V.  Strong,  33  N.  Y.  App.  Div.  315;  Norris 
fr.  Wurstef,  »3  N.  Y.  App.  Div.  134;  People  v. 
Keating,  62  N.  Y.  App.  Div.  348;  Barhite  v. 
Home  Telephone  Co.,  so  N.  Y.  App.  Div.  35. 

Brash  Electric  Ught  Co.  v.  Jones 
Bros.  ElMtHe  Co.,  3  Ohio  Qr.  Dec  168,  5  Ohio 
Cir.  Ct.  340;  Ampt  v.  Ctnclnoati,  it  Ohio  Or. 
Dec.  dos.  It  Ohio  Clr.  Ct  300. 

^MiUyhftMto.— Ratasbeny  v.  Iteller,  9  Pa. 
Co.  Ct.  399. 

See  also  iHfva.  this  title.  Railroads  in  Streets ; 
and  the  titles  EleCTBIc- LIGHT  CoufAlflEs,  vol. 
10,  p.  86y;  Gas  Commhibs,  vol.  14,  p.  921; 
Street  Railways,  ante,  p.  16 ;  TxLEGaAFRS  amd 
TELKPHOitttS,  pott;  Watuwosks  avo  Watbb 

CDMPANtBS. 

PrivOi^  hSnrtMhg  tpoa  Vutt  Bvxai  tn 
Sireats.  —  State  v.  St.  Louis,  161  Mo.  371- 

Bafemy  Gflhdttltl.  —  State  f.  Murphy,  134 
M*>.  554,  368,  56  Am.  St.  Rep.  stj. 

ti^ht  t»  OoUtrttA  Ballroad  Ds^ott  In  StTMU.— 
Daly  V.  Georgia  Southern,  etc.,  R.  Co.,  80  Ga. 
793,  13  Am.  St  Rep.  386;  Traphagen  v.  Jeney 
City,  53  N.  J.  L.  6s.  See  also  Piatt  v.  Chiewto, 
etc,  R.  Co.,  m  towa  137,  wmifif  (Iowa  1887) 
31  N.  W.  Rep.  883. 

The  provislofl  of  the  chaRer  of  the  city  of 
St.  Paul  authorizing  the  common  council  to 
grant  "the  right  of  way  upon,  over,  and 
through  any  of  the  public  streets  "  to  any  steam 
or  horse  railway  company  was  held  only  to  au- 
thorize the  grant  of  the  right  to  trackage,  and 
not  the  rifl^t  to  occupy  and  use  anch  grounda  ta 
a  site  for  depota.  freight  houns,  etc  St  Paul 
V.  Chicago,  etc.,  R.  Co.,  63  Minn.  330. 

PahllO  flealea.— An  abutting  property  owner 
has  no  implied  right  to  erect  scales  in  the 
street  Emerson  f.  Babcock,  66  Iowa  357,  55 
Am.  Rep.  373.  Nor  has  the  munictpality  any 
Implied  authority  to  authorize  their  erection. 
Tell'  Ct^  V.  Bielefeld,  ao  Ind.  App.  1 ;  Bcrrr- 
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used  by  the  public* 

Deiagfttlon  of  Pomr  bf  LegiiUtnn.  —  The  legislature,  by  virtue  of  its  control 

over  streets  as  public  highways,  may  empower  municipalities  to  authorize  the 
use  of  streets  for  purposes  other  than  passage.* 

ExoioiiTe  FriTllsgr**  —  The  power  conferred  upon  municipalities  to  grant  street 
privileges  and  franchises  is  to  be  exercised  as  the  public  good  requires,  and 
therefore  it  is  generally  held  that  the  mere  power  to  grant  certain  privileges 
does  not  empower  the  municipality  to  grant  an  exclusive  privilege  or  franchise 
so  as  to  preclude  the  municipality  from  subsequently  exercising  the  power  and 
granting  a  similar  privilege  or  franchise  to  another;'  but  the  fact  that  the 


Horn  Coal  Co.  v.  Scnigga-McQurc  Coal  Co.,  6» 
Mo.  App,  93. 

1.  Marine  Ins.  Co.  v.  St  Louis,  etc.,  R.  Co., 
41  Fed.  Rep.  643. 

S.  IMsgation  of  Fowsr  by  Icglilafenr*  — 
United  States.  —  Levis  v.  Newton,  75  Fed.  Rep. 
884 ;  Pike's  Peak  Power  Co.  v.  Colorado  Springs, 
105  Fed.  Rep.  i,  44  C.  C.  A.  333. 

Georgia.  —  Kirtland  v.  Macon,  66  Ga.  385 ; 
Ilanbury  v.  Woodward  Lumber  Co.,  98  Ga.  54; 
Dannenberg  v.  Macon,  114  Ga.  174. 

Illinois.  —  Quincy  v.  Bull,  106  lU.  337;  Dick- 
son V.  Kewanee  Electric  Light,  etc.,  Co.,  53  IlL 
App.  379. 

Indiana.  —  Crowder  v.  Stillivan,  138  Ind.486. 

Iowa.  —  Spencer  v.  Andrew,  8s  Iowa  14; 
Hanson  v.  Hunter,  86  Iowa  7ss. 

Kentucky. —  Louisrille  v.  LouisTille  Water 
Co.,  105  Ky.  754- 

Maine.  —  Taylor  v.  Portsmouth,  etc,  St.  R. 
Co.,  91  Me.  193,  64  Am.  St.  Rep.  316. 

Michigan.  —  Kalamasoo  v.  Kalamaioo  Heat, 
etc..  Co.,  134  Mich.  74. 

Missouri.  —  Western  Union  Tel.  Co.  v. 
Guernsey,  etc..  Electric  Light  Co.,  46  Mo.  App. 
120. 

Montana.  —  Hershfield  v.  Rocky  Mountain 
Bell  Telephone  Co.,  is  Mont.  los. 

New  Jersey.  —  Benton  v.  Elisabeth,  61  M.  J. 
L.693. 

New  York,  —  Palmer  v.  Larchmont  Electric 
Co.,  ^58  N.  Y.  231 ;  Johnson  v.  Thomson-Hous- 
ton Electric  Co.,  54  Hun  (N.  Y.)  469;  Con- 
sumers' Gas,  etc.,  Co.  v.  Congress  Spring  Co., 
61  Hun  {N.  Y.)  133  ;  Chapman  v.  Albany,  etc., 
R.  Co.,  10  Barb.  (N.  Y.)  360;  Smith  v.  Metro- 
politan Gas-Light  Co..  (Supm.  Ct.  Spec.  T.)  is 
How.  Pr.  (N.  Y.)  187;  People  v.  Thompson, 
(Supm.  Ct.)  6s  How.  Pr.  (N.  Y.)  407;  Brook- 
lyn V.  Jonrdan,  (Brooklyn  City  Ct.)  7  Abb.  N. 
Cas.  (N.  Y.)  23 ;  Tuttle  v.  Brush  Electric  Il- 
luminating Co.,  50  N.  Y.  Super.  Ct.  464. 

Ohio.  —  Cincinnati  v.  Covington,  etc.,  BridKc 
Co.,  10  Ohio  Cir.  Dec.  792.  30  6hio  Cir.  Ct. 
.106 :  Prentiss  v.  Cleveland  Telephone  Co.,  i 
Ohio  Dec.  97,  32  Cine.  L.  Bui.  13. 

Pennsylvania.  —  Butler's  Appeal,  (P^.  1886) 
6  Atl.  Rep.  708:  Allegheny's  Appeal,  (Pa.  1887) 
II  Atl.  Rep.  658. 

See  also  the  titles  Electric-light  Com- 
panies, vol.  10.  n.  86.1 :  Gas-  Coupamies,  vol. 
^4'  PP-  9>o,  921 :  Stkeet  Railways,  "rje.  n.  14; 
Telegraphs  and  Telephones,  post ;  Water- 
works ANB  Water  Com"*hii's.  And  see  wfra, 
this  titlr.  Railrofds  if  Strcft'. 

Street  Fair  PHin'ipo'-B.  — Richmond  v.  Smith, 
(Pa.  1903)  43  S.  E.  Rep.  34S- 


Um  of  Streete  by  doatzHton  far  Conatmotion  of 
Sabwny  in  Hew  York  Otl^,  —  Bates  v.  Holbrook, 

171  N.  Y.  460. 

KUliMe,  — State  v.  CowgiU,  etc.,  Milling  Co., 
156  Mo.  6ao. 

Tornplke  FranehiM.  — People  v.  Cmea,  116 
Mich.  505.  See  also  the  title  Turnpikes  and 
Toll  Roads. 

Babway  Condolti. —  Erwin  v.  Central  Union 
Telephone  Co.,  148  Ind.  365 ;  Chesapeake,  etc. 
Telephone  Co.  v.  Baltimore,  89  Md.  689;  Na- 
tional Subway  Co.  v.  St.  Louis,  169  Mo.  319; 
Cincinnati  v.  Cincinnati  Edison  Electric  Co.,  11 
Ohio  Dec  (Reprint)  315,  s6  One.  L.  Bui.  104; 
Edison  General  Electric  Co.  v.  Cincinnati,  Ohio 
Prob.  304. 

Plpee  te  SqpVlr  Stwa  for  Heatiu  ead  Fown.— 

Kumler  v.  Oncinnati,  6  Ohio  (Repiint) 
1018. 

Print*  Dnia.  —  Stevens  v.  Muskegon,  1 1 1 
Mich.  74 ;  Kumler  v.  Silsbee,  38  Ohio  St.  445. 

Sealas.  —  In  Iowa  it  is  held  diat  a  ci^  em- 
powered "to  provide  for  the  measuring  or 
weighing  of  hay,  coal,  or  any  other  articles  of 
sale  "  has  the  power  to  authorize  an  abutting 
property  owner  to  erect  scales  in  the  street 
Spencer  v.  Andrew,  82  Iowa  14.  See,  however, 
Tell  City  v.  Bielefeld,  20  Ind.  App.  i. 

a.  EuIhIt*  ttWitgu  — United  States.— 
New  Orleans  City  R.  Co.  v.  Crescent  Citg  R. 
Co.,  12  Fed.  Rep.  308;  Jackson  County  Horse 
R.  Co.  V.  .Intersute  Rapid  Transit  R.  Co„  34 
Fed.  Rep.  306;  Saginaw  Gas-Ltght  Co.  v.  Sagi- 
naw, 28  Fed.  Rep.  529 :  Grand  Rapids  Electric 
Light,  etc.,  Co.  c.  Grand  Rapids  Edison  Electric 
Light,  etc.,  Co..  33  Fed.  Rep.  659- 

Alabama.  —  Birmingham,  etc.,  R.  Co.  v.  Bir- 
mingham St  R.  Co.,  79  Ala.  465,  58  Am.  Rep. 
615. 

Connecticut.  —  Norwidi  Gas  Lij^t  Co.  v. 
Norwich  Gty  Gas  Co..  2s  Conn.  19. 

Florida.  —  Capital  City  Light,  etc.,  Co.  v. 
Tallahassee,  42  Fla.  462. 

Illinois.  —  Chicago  Telephone  Co.  v.  North- 
western Telephone  Co.,  100  IlL  Apih  57,  oArmnf 
199  11!.  334- 

Indiana.  —  Citixens*  Gas,  etc.,  Co.  v.  Elwood, 
114  Ind.  332. 

Louisiana.  —  New  Orleans,  etc,  R.  Co.  v. 
New  Orleans,  44  La.  Ann.  7s8. 
Michigan.  —  People  v.  Carpenter,  i  Mich.  afs. 
Mississippi.  —  See  also  Reid  v.  Tiowbridge, 
78  Miss.  542. 

New  Jersey.  —  Compare  Atlantic  City  Water 
Works  Co.  V.  Atlantic  City,       N.  T.  Eq.  367. 

New  York.  —  Syracuse  Water  Co.  v.  Syra- 
cuse, iifi  N.  Y.  167;  Parfitt  v.  Furguson,  159 
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attempt  is  made  to  render  the  grant  exclusive  does  not  render  it  void  in  toto.^ 
An  exclusive  grant  may  be  authorized      the  legislature.' 

Gtapntfttiin  M  Abvttlif  Owun.  —  Any  proper  exercise  of  government^d  power 
over  a  street  in  a  municipality  for  purposes  which  do  not  directly  encroach 
upon  tlie  abutting  property  of  an  individual,  though  the  consequence  may  be 
to  impair  its  use,  will  not  entitle  the  adjoining  proprietor  to  compensation,' 
for  he  has  been  compensated  at  the  time  of  the  dedication  or  appropriation  of 
the  land  for  a  street  for  injuries  resulting  from  its  use  as  such,  or  for  purposes 
properly  incidental  to  such  use;  and  such  incidental  uses  do  not  constitute  an 
additional  servitude.*  But  when  an  additional  servitude  is  imposed,  the  abut- 
ting property  owner  is  entitled  to  compensation."  Thus,  abutting  owners  are 
entitled  to  compensation  where  streets  are  authorized  to  be  used  by  ordinary 
commercial  railroads,*  or  for  the  erection  of  a  permanent  railroad  station  in 
the  street.^ 

(2)  Exercise  of  POtuer.  —  Where  the  statute  conferring  upon  the  munici- 
pality the  power  to  grant  street  privileges  or  franchises  specifies  the  manner 
in  which  the  power  shall  be  exercised*  such  requirement  must  be  followed  in 
the  exercise  of  the  power.*  Thus,  when  required  by  statute,  the  privilege  or 
franchise  must  be  sold,*  and  when  the  charter  prescribes  that  franchises  can 
be  granted  by  ordinance,  it  is  not  competent  to  make  such  a  grant  by  resolu- 
tion ;  but  in  the  absence  of  such  a  charter  or  statutory  restriction,  the  power 
may  be  exercised  by  resolution.*' 

Usanttm  af  Hnildf^ty,     Where  the  power  to  grant  street  privileges  or  fran- 


N.  Y.  Ill ;  Stmte  v.  New  York.  3  Diier  (N.  Y.) 
119. 

Ohio.  —  Sute  V.  Cincinnati  Gas-Ligfat,  etot 
Co.,  tS  Ohio  St.  a6a;  Cincinnati  St.  R.  Co.  v. 
Smith.  39  Ohio  St  agi ;  Toledo  Consol.  St.  R. 
Co.  V.  Toledo  Electric  St.  R.  Co.,  3  Ohio  Or. 
Dec.  493,  6  Ohio  Cir.  Ct.  36a;  Clevelahd,  etc., 
R.  Co.  V.  Cincinnati,  Ohio  Prob.  369. 

Pennsylvania.  —  Meadville  Fuel  Gas  Co.'s 
Appeal,  (Pa.  1886)  4  Atl.  Rep.  733.  See,  bow- 
ever,  Meadville  Natural  Gas  Co.  v.  Meadville 
Fuel  Gas  Co.,  i  Pa.  Co.  Ct.  448. 

Rhod€  /jAmd.  —  Smith  v.  Westerly,  19  R.  I. 
437* 

Tennesset.  —  Memphis  City  R.  Co.  v.  Hem- 
phis,  4  Coldw.  (Tenn.)  406. 

JVest  Virginia.  —  Parkersburg  Gas  Co.  v. 
Parkenbnrg,  30  W.  Va.  435. 

1.  Quincy  v.  Bull,  106  III.  337;  Carlyle 
Water,  etc,  Co.  v.  Carlyle,  31  III.  App.  325- 
See  also  Illinois  Trust,  etc..  Bank  v.  Arkaosas 
Gty,  (C  C  A.)  76  Fed.  Rep.  271;  Patton  v. 
Chattanooga,  108  Tenn.  197. 

1.  Pereria  c  Wallace,  139  Cal.  397:  C>ving- 
ton  Gaaligfat  Co.  v.  Covington,  58  S.  W.  Rep. 
805,  22  Ky.  L.  Rep.  796 ;  Willamette  Iron  Works 
V.  Oregon  R.,  etc.,  Co.,  26  Oregon  224,  46  Am. 
St.  Rep.  620. 

S.  Oompanaation  to  Abutting  Owner.  —  Western 
Union  Tel.  Co.  v.  Guernsey,  etc..  Electric  Light 
Co.,  46  Mo.  App.  120;  Loeber  v.  Butte  General 
Electric  Co.,  16  Mont  i,  50  Am.  St  Rep.  4^8; 
Krtsev  V.  King,  32  Baib.  (N.  Y.)  410,  11  Abb. 
Pr.  (N.  Y.)  180;  McDevitt  v.  People's  Natural 
Gas  Co.,  160  Pa.  St.  367;  Provost  v.  New 
Cheater  Water  Co.,  rfi--  Pa.  St.  275.  .14  W.  N. 
C.  <Pa-)  573.  See  the  titles  El¥ctric-light 
CouPAKiES,  vol.  10,  p.  868;  Gas  Companies, 
Tol.  14,  p.  921;  Strbet  Railways,  ant^.  n.  27; 
Tblbgraprs  and  Telephones,  post ;  Water- 
works AND  Water  Companies. 

4,  Willamette  Iron  Works  v.  Oregon  R.,  etc.. 


Co.,  26  Oregon  224,  46  Am.  St.  Rep.  620.  See 
also  title  Eminent  Domain,  vol.  10,  p. 
II 30. 

6.  McLean  v.  Bnuh  Electric  Light  Co.,  8 
Ohio  Dee.  (Reprint)  619,  9  Qnc.  L.  Bnl.  65; 
Willamette  Iron  Works  v.  Oregon  R.,  etc.,  Co., 
26  Oregon  224,  46  Am.  St.  Rep  620.  And  see 
the  reference  in  the  last  note,  snpra. 

6.  See  infra,  this  title.  Railroads  in  Strettl, 

7.  Barney  v.  Keokuk,  4  Dill.  (U.  S.)  593.  a 
Fed.  Cas.  No.  1,032,  iMrmed  94  U.  S.  324. 

8.  Bxandsa  of  Powar  —  TeUoiriiiff  Statutory 
Bonlreauata. —  Morristown  v.  East  Tennessee 
Telephone  Co..  (C  C  A.)  115  Fed.  Rep.  304; 
Hanson  v.  Honter,  86  Iowa  722 ;  Keolmk  v.  Ft. 
Wayne  Electric  Co.,  90  Iowa  67;  Metropoliten 
City  R.  Co.  V.  Chicago,  96  111.  620 ;  Indianapolis 
V.  Miller,  27  Ind.  394 ;  Hunt  v,  Lambertville,  45 
N.  J.  L.  279;  People's  Gas-Light  Co.  v.  Jersey 
City.  46  N.  J.  L.  297 ;  West  Jersey  Traction  Co. 
V.  Camden  Horse  R.  Co.,  52  N.  J.  Eq.  452. 

The  Catifomitt  Act  of  March  11,  1901,  re- 
quiring  street  privileges  and  franchises  to  be 
granted  "upon  the  conditions  in  this  act  pro- 
vided, and  not  otherwise,"  is  imperative,  and 
requires  strict  performance  as  to  both  time  and 
manner.  Pacific  Electric  Co.  v.  Los  Angeles, 
118  Fed.  Rep.  746. 

0.  Pacific  Electric  Co.  v.  Los  Angeles,  118 
Fed.  Rep.  746 ;  Thompson  v.  Alameda  County, 
1 1 1  Cal.  553 ;  Daly  v.  Georgia  Southern,  etc..  R. 
Co.,  80  Ga.  793,  IS  Am.  St.  Rep.  286;  Board  of 
Liquidation  v.  New  Orleans,  32  La  Ann.  915. 

10,  Morristown  v.  East  Tennessee  Telephone 
Co.,  (C.  C.  A.)  115  Fed.  Rep.  304;  Halsey  v. 
Newark,  54  N.  J.  L.  102 ;  West  Jersey  Traction 
Co.  V.  Shivers,  58  N".  J.  L.  124.  See  also  In- 
dianapolis V,  Miller.  27  Ina.  304. 

11.  Merchants*  Union  Barb-Wire  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  70  Iowa  105 ;  Babcock  v. 
Scranton  Traction  Co.,  i  Lack.  Leg.  N.  (Pa.) 
223. 
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chises  is  conferred  upon  the  niunicipalityt  the  exercise  of  this  powcf  is  discre- 
tionary with  the' municipality,  And  its  Action  is  not,  as- a  rule,  subject  to  control 
by  the  courts.' 

SafNlBf  OMtttlMi.  —  Where  the  power  to  grant  is  discretionaiy,  the  munici- 
pality is  not  restricted  to  granting  or  refusing  td  grant  privileges  of  franchises, 
but  in  granting  them  may  impose  such  conditions  and  restrictions  as  it  Aiay 
deem  expedient  for  the  good  of  the  public.'.  In  a  few  cases,  however,  the  right 
to  impose  unreasonable  conditions  or  restrictions  has  been  denied.' 

Tk»  Power  Oanuot  Bt  Dtitfrntod,  but  must  be  exercised  by  the  municipality 
through  the  officers  specified  \sy  the  statutes.* 

(3)  Construction  and  Extint  9/  Privilege  or  Franchise^  —  It  is  a  well-settled 
rule  of  construction  that  where  speciid  street  privileges  or  franchises  are  granted 
which  interfere  with  the  authority  of  the  municipality  to  control  its  streets, 
and  with  the  free  use  thereof  by  the  public,  the  grant  must  be  construed 
strictly  in  favor  of  the  public  and  gainst  the  grantee.' 

XuluitoMw  of  PrlTilofo  or  ftftiMUM.  —  The  grant  will  not  be  construed  as 
conferring  an  exclusive  privilege  in  the  al»ence  of  language  expressly  so 
providing.* 

(4)  Termination  0/  Privilege,  The  right  to  exercise  the  privilege  or  fran- 
chise terminates  upon  the  expiration  of  the  time  for  which  the  grant  is  made.' 

Bormtln.  Grants  by  a  municipality  under  legislative  authority  of  special 
street  privileges  or  franchises  have  been  recognized  as  grants  of  vested  rights 
of  which  the  grantee  cannot,  as  a  rule,  be  deprived  at  the  will  of  the  munici- 
pality,** though  the  municipality  has  the  right  to  impose  reasonable  regula- 


1.  Foreman  v.  New  Orleans,  etc.,  R.  Co.,  40 
La.  Ann.  446 ;  Adamson  v.  Naasau  Electric  R. 
Co.,  69  Hun  (N.  Y.)  361 ;  State  v.  Spokane,  94 
Wash.  53. 

%.  lapoiliic  Ooadltlou  —  United  Statei.  — 
Southern  Bell  Telephone,  etc.,  Co.  tr.  Riehtnond, 
103  Fed.  Rep.  31.  44  C.  C.  A.  147;  Pacifie  R. 
Co.  V.  LeaveDWorth,  i  DUL  (U.  S.)  $9i,  t8  Fed. 
Cat.  No.  10,649. 

/Umhmx.  —  Chicago,  etc,  R.  Co.  v.  Dunbar, 
100  ni.  110;  People  V.  Snburban  R.  Co.,  178  III. 

'^wfw.— Corerdale  v.  Edwuda,  i|S 
374. 

Kaiuat.  ^  Eurefat  ete.,  Co.  v>  Bnrcka, 

$  Kan.  App.  669. 

Ktntueky.—Omntion  St.  R.  Co.  tr.  Corinc- 
ton,  9  Bush  (Kgr.)  lar* 

Uarflani.  —  Northern  Cent  R.  Co.  tr.  fialti- 
more,  ai  Md.  93. 

New  York.  —  Troy  v.  Ttoj,  etc.,  R.  Co.,  49 
N.  Y.  657 ;  Matter  of  Kings  County  El.  R.  Co., 
105  N.  Y.  97 ;  New  York,  etc.,  R.  Co.  New 
York,  I  Hilt.  (N.  Y.)  563. 

Ohio.  —  Chicago,  etc.,  R.  Co.  v.  tlamllton,  > 
Ohio  Cir.  Dec  959,  3  Ohio  Gr.Ct.  4^5 ;  Newark 
Gas,  etc.,  Co.  tr.  Newark,  8  Ohio  Dec  418,  7 
Ohio  N.  P.  76;  Cincinnati  v.  Cincinnati  St.  R. 
Co.,  I  Ohio  Dec.  591,  31  Cine.  Law  Bui.  308. 

Pennsyivania.  —  Harrisburg  t>.  Petmsylvania 
Telephone  Co.,  15  Pa.  Co.  Ct.  518. 

T#Mi.  —  Indianola  v.  Gulf,  etc.,  R.  Co.,  56 
Tex.  594 ;  Taylor  t>.  Duno,  80  Tex.  65a. 

«.  PeiHtle  V.  Mutnal  Gas-Li^t  Co.,  38  Mich. 
iB4>  Scwidder  M.  E.  Church  v.  Independent 
Natural  Gaa  Co..  a»  Pittsb.  Le»  J.  N.  S.  (P*.) 
a74;  Forty  Fort  v.  Forty  Fort  Water  Co^  9 
Ridp  (Pn.)  041 ;  Abordeen  v.  Honey,  8  Wadi. 

^  State  V.  BoU,  34  Ohio  St.  i94< 


5.  Onuiti  Btarlotly  Ceutmod. —  Montgomery  v. 
Capital  City  Water  Co.,  g2  Ala.  361 ;  Newport 
V.  Newport  Light  Co.,  89  Ky.  454 ;  New  Orleans 
Gas  Light  Co.  v.  Hart,  40  La.  Ann.  474,  8  Am. 
St.  Rep.  $44;  Baltimore  v.  Chesapeake,  etc, 
Telephone  Co.,  92  Md.  692 ;  Raniom  tr.  Citiaeni* 
R.  Co.,  104  Mo.  375;  Wabash  R.  Co.  v.  Defi- 
ance, 52  Ohio  St.  a63i 

6.  SaaIulTtn«t  of  PriTllagt  -- Untied  States. 
—  Citizens'  St.  R.  Co.  v.  Jones,  34  Fed.  R^ 
579* 

California.  —  Oakland  R.  Co.  v.  Oakland,  etc, 
R.  Co.,  45  Cal.  365,  13  Am.  Rep.  181. 

Comuetieitl.  —  Norwich  Gaa  Light  Co.  tr. 
Norwidt  City  Gas  Co.,  45  Conn.  19. 

Indiana.  —  Vincennes  v.  Citizens'  Gaa  Light 
Co.,  132  Ind.  114;  Rushville  v.  Roshville 
Natural  Gaa  Co.,  132  Ind.  575. 

Kansas,  —  Coffeyrille  Mtn.,  etc.,  Co.  v.  Citi- 
tent'  Natural  Gaa,  etc,  Coi,  55  Kan.  173. 

New  York.  —  Syracuse  Water  Co.  v.  Syra- 
cuse, 116  N.  Y.  167;  Empire  Gty  Subway  Co. 
V.  Broadway,  etc,  R.  Coh  i59  N.'  Y.  555,  87 
Hun  (N.  Y.)  279. 

Ohio.  —  State  v.  Cindnnatl  Gaa-Light,  etc, 
Co.,  18  Ohio  St.  a6a. 

7«jp«.  — Gulf  Citr  Sti  R.  Co.  tr.  Galveston 
City  R.  Co.,  65  Tex.  502. 

7.  Terminatton  ti  PrlTilam.  —  Mutual  Union 
Tel.  Co.  V.  Chicago,  16  Fed.  Rep.  309,  11  Biss. 
(U.  S.)  539 ;  Louisville  Trust  Co.  ».  Cincinnati, 
73  Fed.  Rep.  rt6;  Keokuk  Gaslight,  etc.,  Co.  <r. 
Keokuk,  80  Iowa  137 :  Canal,  etc,  St.  R.  Co.  v. 
New  Orleans,  39  La.  Ann.  709. 

%.  BoTOWtlon  —  Unittd  Slates.  —  St  Lo«b 
V.  Western  Union  Tel.  Co.,  63  Fed.  Rep.  68. 

Illinois.  —  Quincy  tr.  Bull,  106  111.  337, 
affirming  9  HI-  App.  127 ;  Cliicaflo  Municipal 
Gas  Light,  etc,  Co.  tr.  Lake,  130  III.  43,  aiftrm- 
tng  27  111.  ^ip.  346;  Gregstcn  v.  Chicago,  I4S 
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tlons  upon  the  exercise  of  the  franchise.^  A  mere  license  from  a  municipality, 
however,  to  maintain  in  a  street  an  obstruction  which  otherwise  would  be 
illegal  ha^  been  recognized  as  revocable  at  the  will  of  the  municipality.* 

VMMHMt  Where  the  grant  ik  made  upon  certain  conditions,  the  failure  of 
thtf  granttie  to  perfonn  such  conditions  will  operate  as  a  forfeiture  of  the  juivi- 
lege  or  ffaAchise.*  But  thft  municipality  may  waive  such  a  forfeiture,*  and 
Where  there  is  a  condition  subsequent,  and  the  privilege  becomes  vested,  the 
forfeiture  cannot  be  enforced  by  an  ordinance  attempting  to  revoke  the  grant, 
but  only  by  a  judicial  proceeding.* 

g.  Removal  of  Snow  and  Ice  from  Sidewalks.  —  Though  there  are 
decisions  to  the  contrary,*  the  right  of  the  legislature  to  impose  upon  property 
owners  the  duty  of  removing  snow  and  ice  from  the  sidewalks  in  front  of  their 
property,^  or  to  del^ate  to  municipalities  the  authority  to  require  such 
removal,**  has  been  recogniced.    In  the  absence  of  any  statutory  or  municipal 


in.  451,  36  Am.  St.  Rep.  496*  Chicago  Tde- 

rie  Co.  V.  Northweatem  Telephone  Co.,  100 
App.  57,  afRrming  199  III.  334. 
Indiana.  —  IndiaBapolifl  v.   CaoBumen'  GaA 
Tmst  Co.,  140  Ind.  107,  49  Am.  St.  Rep.  1B3. 

Louuiana.  —  New  Orleans  v.  Great  Southern 
Telephone,  etc.,  Co.,  40  La.  Ann.  41,  8  Am.  St. 
Rep.  502;  Vicksbars,  etc.,  R.  Co.  t>.  Monroe,  48 
La.  Aon.  iios 

New  Jersey.  Hudson  Tel^hono  Co.  V,  Jer- 
sey Oty,  49  N.  J.  L.  303,  60  Am.  Rep.  619; 
Phillipsbiirg  Electric  Lighting,  etc.,  Co.  v.  Phil- 
Upsbnrg,  66  N.  J.  L.  503. 

Nev  York.  —  Matter  df  Kitigs  County  El.  R. 
Co.,  toj  N.  Y.  97 ;  Brooklyn  Cent.  R.  Co.  v. 
Brooklyn  Ct^  R.  Co.,  32  Barb.  (N.  Y.)  358; 
Delaware,  etc,  R.  Co.  v.  Buffalo,  65  Hun  (N. 
V.)  464. 

OMe.  — Oiidttn&ti.  etc.,  R.  Co.  v.  CarthtAfe. 

36  Ohio  St.  631. 

Oregon.  —  Savage  v.  Salem,  as  Oregon  381, 

37  Am.  St.  Rep.  688. 

Pennsylvania.  —  AVoCa  v.  Pittston,  «e.,  R. 
Co.,  7  Kulp  (Pa.)  470. 

Texas.  —  Rio  Grande  R.  Co.  v.  Browdstllte, 
45  Tex.  88, 

lVUconsin.~MtiUai  t>.  Wheeler,  88  WlK. 
607. 

Compare  Lake  Roland  Gt  R.  Co.  If.  Balti- 
more, 77  Md.  352. 
PrlTllAg;*  «f  Constrnotinff  Vault  tuulM  rtdeiAIk. 

—  Under  legislative  authority,  a  city  g^f anted  a 
permit  to  a  person  to  make  a  vault  uHdef  an 
alley,  and  took  from  such  person  a  bOnd  In 
which  the  city  reserved  the  right  to  revoke  the 
permit  whenever  the  public  interest  fthould  re- 
quire. It  was  held  that  unless  the  publie  ih- 
terest  tn  fact  required  the  abandonmeht  of  the 
vault,  the  dty  could  not  revoke  the  perthif,  fls 
the  permit  constituted  a  contract  not  revocable 
at  mefe  will.  Gregsten  f.  Chicago,  143  111.  451, 
36  Am.  St.  Rep.  496. 

Privilege  of  Etootllifr  teilei  1&  8trMt.—  Speficer 
p.  Andrew^  82  Iowa  14. 

1.  lUy  utposa  RatSoaaUe  Reftolatidns—  ^/a- 
bofM.  — htontgometT  Capital  Qty  Wattr 
Co.,  92  Ala.  361. 

California.  —  Areata  v.  Areata,  etc.,  R.  Co., 
92  Cal.  639. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Joliet,  79 
IlL  35 ;  Quihcy  v.  Bull,  106  111.  337. 

Kansas.  —  Wyandotte  v.  Corrlgafi.  35  l^an. 
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MicMgOM.  —  Detroit  v.  Ft  Wayne*  etc.,  R. 
Co.,  90  Mich.  646. 

Missouri.  —  Springfield  R.  Co.  v.  St>ringfield, 
83  Mo.  674. 

New  Jersey,  —  Water  Com'rs  v.  Hudson,  ij 
U.  J.  Eq.  420. 

New  Ko*-*.  —  Matter  of  Deering,  93  N.  Y. 
3«i. 

Pennsylxfania.  —  Frankford.  etc.,  Paaa.  R.  Co. 
V.  Philadelphia,  58  Pa.  St.  119,  98  Am.  t>ec. 
242:  Pittsburg's  Appeal,  115  Pa.  St.  4;  Phila- 
delphia V.  Western  Union  Tel.  Co.,  11  Phila. 

(Pa.)  327.  3S  Leg-  lit-  (Pa-)  ^'9- 

5.  lioanis  talUlatain  Obsfenutlon  Sevooable,— 

Winter  v.  Montgomery,  83  Ala.  589 ;  Denver  v. 
Girard^  21  Colo.  447;  Augusta  v.  Burum,  93  Ga. 
68;  Indianapolis  v.  Miller,  S7  Ind.  394;  Shep- 
herd V.  Third  Municipality,  6  Rob.  (La.)  349, 
41  Am.  Dea  aAp!  Everett  v.  Marquette,  $3 
Mich.  450;  Eddy  v.  Granger,  19  R.  1.  105;  Nor- 
folk V.  Chamberlatne,  29  Gratt.  (Va.)  534- 

8.  rwMtnre.— Pacific  R.  Co.  v.  Leaven- 
worth, 1  Dill,  CU.  S.)  393.  18  Fed.  Cas.  No. 
10,649 ;  Chicago  Municipal  Gas  Light,  etCj  Co. 
V.  Lake,  130  III.  42,  afUmang  27  III.  App.  346. 

4.  Chicago  City  R.  Co.  v.  People,  73  HI-  S4i. 

B,  Cititens'  Horse  R.  Q>.  v.  Belleville,  47  Ul- 
App.  388,  oMrmed  IS2  111.  171 ;  Knicht  v.  Kan- 
sas Gty,  etc.,  R.  Co.,  70  Mo.  s3i. 

6.  BsMOval  ef  Snew  anl  Ise. —  Gridley  v. 
Bloomington,  88  IlL  334,  30  Am.  Rep,  566 ; 
Chicago  V.  O'Brien,  11 1  III.  53a,  33  Am.  Rep. 
640;  State  f.  Jackman,  69  N.  H,  318. 

T.  Agents  solely  for  the  rental  or  sale  of 
property  are  not  within  the  meaning  of  Act 
Cong.,  March  2,  1897,  requiring  owners,  agcats, 
or  tenants  of  real  estate  within  the  District  of 
Columbia  to  remove  snow  and  ice  from  side- 
walks in  front  of  their  property.  Holtsmaa  V. 
V.  S.,  14  App.  Cas.  (D<  C.)  454. 

8.  Qinton  if.  Welch,  166  Mass.  133 ;  Com.  v. 
noddard.  Thach.  Crim.  Caa.  (Mass.)  4ao.  16 
Pick.  (Mass.)  304,  28  Am.  Dec.  239;  Carthage 
V.  Frederick,  12a  N.  Y.  268,  19  Am.  St.  Rep. 
490.  Sec  also  Vandyke  v.  Cincinnati,  t  Disney 
(Ohio)  S3». 

*'BliIiaiBtf."  tt  has  been  held  that  the  term 
"  building,'"  as  used  in  a  municipal  ordinBliee 
fequtritig  the  removal  of  stlow  by  the  tenant  or 
owner  of  Any  "  building."  includes  a  tenement, 
90  that  where  a  building  consists  of  two  tene- 
meiits.  one  of  Which  is  occupied  by  a  tenant 
and  the  other  Is  vaeant,  it  is  the  ,otrtier*s 
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requirement,  no  duty  to  remove  snow  and  ice  therefrom  is  imposed  upon  such 
owners.  * 

2.  Obitmetion  of  Streets  —  a.  InGeneral.  —  The  primary  purpose  of  streets 
is  for  the  free  passage  of  the  public,  and  individuals  have  no  authority  to 
obstruct  such,  use,*  nor  can  the  right  to  obstruct  streets  be  acquired  by  pre- 
scription,* or  by  permission  from  the  municipality  given  without  legislative 
authority.*  But  from  the  necessity  of  the  case  persons  may  be  justified  in 
making  particular  uses  of  streets  which  to  a  limited  extent  operate  as  an 
obstruction  of  free  passage.*  The  power  to  prevent  the  obstruction  of  streets 
is,  as  a  rule,  expressly  conferred  upon  municipalities.* 

Particular  Obstructions — (i)  Dvposit  of  Building  Materials.— 
Owners  of  abutting  lots  have  a  right  to  the  use  of  a  reasonable  or  necessary 
part  of  the  street  on  which  to  deposit  building  materials  while  erecting  build- 
ings,' and  the  same  has  been  held  with  regard  to  the  temporary  deposit  of 
earth  excavated  from  building  sites.*^  This  right  of  deposit  arises  of  necessity, 
otherwise  the  construction  of  buildings  in  cities  would  be  impossible.*  But 
the  abutting  owner  can  make  only  a  reasonable  use  of  the  street  for  such  pur- 
poses,'* and  the  municipality  has  a  right  to  prescribe  terms  and  conditions  for 
the  deposit  of  building  materials  which  are  reasonably  proper  to  secure  the 
safety  of  persons  passing  along  the  street." 

(2)  Removal  of  Merchandiie  or  Other  Property  from  ufid  to  Buildings,  — 
Abutting  property  owners  are  entitled  to  make  a  reasonable  use  of  the  street 
for  the  purpose  of  moving  property  or  merchandise  to  and  from  their  build- 


duty  to  remove  the  snow  and  ice  from  the  side- 
walk.  Euthampton  v.  Hill,  163  Ma».  30J. 

"ntffgoa"  Sidowalk.  —  under  a  city  ordi- 
nance requiring  the  removal  of  snow  and  ice 
from  sidewalks,  but  excepting  walks  which  have 
not  been  curbed,  guttered,  and  flagged,  the 
sidewalk  is  to  be  deemed  sufficiently  lagged  to 
impose  upon  the  abutting  owner  the  duty  to  re- 
move the  snow  and  ice,  where  a  line  of  flag- 
stones four  feet  in  width  has  been  laid  in  the 
centre  of  the  walk,  although  the  entire  width 
of  the  walk  has  not  been  covered  thereby.  New 
York  V.  Brown,  (Supm.  Ct.  App.  T.)  27  Miac 
(N.  Y.)  2i8. 

Liability  to  Podestrlans.  —  The  failure  of  an 
abutting  property  owner  to  remove  snow  and 
ice  from  the  sidewalk  as  required  by  a  city  ordi- 
nance does  not  impose  any  liability  upon  him 
for  injuries  to  pedestrians.  Flynn  v.  Canton 
Co.,  40  Md.  31a,  17  Am.  Rep,  603.  See  also 
Vandyke  v.  CincinAati,  i  Disney  (Ohio)  532. 

1.  Kirby  v.  Boylston  Market  Assoc,  14  Gray 
(Mass.)  349,  74  Am.  Dec.  68a;  Vandyke  v. 
Cincinnati,  i  Disney  (Ohio)  53a. 

The  owner  of  a  building,  part  of  which  he 
has  let  to  one  tenant  and  the  rest  to  another,  is 
not  H^te  for  n^lect  to  remove  snow  from  the 
adjoining  sidewalk  under  a  city  ordinance  which 
provides  that  it  shall  be  removed  by  the  "  tenant, 
occupant,  and,  in  case  there  shall  be  no  tenant, 
the  owner,"  although  the  owner  occupies  rooms 
in  the  building  as  a  boarder  with  one  of  hit 
tenants.    Com.  v.  Watson,  97  Mass.  5<Ia. 

8.  Obstmotlon  of  Strestl. —  State  v.  Mobile,  5 
Port.  (Ala.)  379,  30  Am.  Dec  564;  Louth  v. 
Thompson,  i  Penn.  (Del.)  149;  Columbus  v. 
Jaques,  30  Ga.  506:  Hlbbard  V.  Chicago,  173 
III.  91;  Com,  V.  Smyth.  14  Gray  (Mass.)  33; 
Atlantic  City  v.  Snee,  68  N,  J.  L,  39 ;  Northern 
Pac.  R.  Co.  V.  Lake,  10  N.  Dak.  541 ;  Winslow 
V.  Cincinnati,  9  Ohio  Dec.  89,  6  Ohio  N.  P.  47. 


Ooy  Wire.  —  Lundeen  c  Livingston  Electric 
Light  Co.,  17  Mont.  33. 

Flagstaff,  —  Dreher  v.  Yates,  43  N.  J.  L.  473- 
Compare  Allegheny  v.  Zimmerman,  95  Pa.  St. 
387,  40  Am.  Rep.  649. 

Hitching  Post. —  Gray  v.  Henry  Coun^,  (Ky. 
1897)  42  S.  W.  Rep.  333.  Compare  Weinsteia 
V.  Terre-Haute,  147  Ind.  556. 

5.  Webb  V.  Demopolis,  95  Ala.  116.  Harn  v. 
Dadevilte,  100  Ala.  199;  Lewiston  v.  Booth, 
3  Idaho  693;  Waterloo  v.  Union  Mill  Co.,  73 
Iowa  437;  Wyman  v.  St.  Johns,  100  Mich.  571 ; 
Boyer  v.  Little  Falls,  5  N.  Y.  App.  Dir.  i; 
Elster  V.  Springfield,  49  Ohio  St.  83.  Compart 
Big  Rapids  v.  Comstock,  65  Mich.  78. 

4.  Webb  V.  Demopolis,  95  Ala,  116. 
B.  Denver  v.  Mullen,  7  Colo.  345 ;  Brown  v. 
Duplessis,  14  La.  Ann.  854. 

6.  Shinkle  v.  Covington,  83  I^.  420. 

7.  Deposit  of  BoUdlnf  Katortala.— King  v. 
Cleveland,  38  Fed.  Rep.  83s ;  Wood  v.  Mean, 
12  Ind.  515,  74  Am.  Dec.  332;  O'Linda  v. 
Lothrop,  21  Pick.  (Mass.)  297,  33  Am.  Dec 
361;  State  V.  Omaha,  14  Neb.  265,  45  Am, 
Rep,  108;  Clark  v.  Fry.  8  Ohio  St.  358,  72  Am. 
Dec.  590 ;  Palmer  v.  Silverthom.  33  Pa.  St. 
65:  Mallory  V.  Griffey,  85  Pa.  St  375;  Ray- 
mond V.  Keseberg,  84  Wis.  303. 

8.  Hundhausen  v.  Bond,  36  Wis,  29 ;  Ray- 
mond V.  Shebo^an,  70  Wis.  318. 

9.  O'Linda  v.  Lothrop,  21  Pick.  (Mass.)  397, 
33  Am.  Dec,  261. 

10.  Wilson  V.  West,  etc..  Mill  Co.,  38  Wash. 
312;  Hundhausen  v.  Bond,  36  Wis.  39;  R^- 
mond  V.  Keseberg,  84  Wis.  302. 

11.  King  V.  Cleveland,  28  Fed.  Riq>.  835; 
McCarthy  v.  Chicago,  53  111.  38;  Martin  v.  Chi- 
cago, etc.,  R.  Co.,  87  III.  App.  308 ;  Lowell  v. 
Simpson,  10  Allen  (Mass.)  88 ;  Whalen  V. 
Willis,  18  N.  Y.  App.  Div.  350;  Naylor  v. 
Glasier,  5  Duer  (N.  Y.)  161. 

156  Volnme  XXVII. 


Digitized  by 


Google 


iMtnl.  l«cBlia!o%        STREETS  AND  SIDEWALKS.  hmd  TTm  of  MrMtt. 


ings,  though  such  use  may  temporarily  obstruct  the  free  use  of  the  street  by 
the  public,  as  in  the  case  of  the  removal  of  merchandise  by  tradesmen  to  and 
from  their  stores.^  Thus,  the  right  of  a  merchant  to  place  skids  temporarily 
across  a  sidewalk  to  remove  merchandise  from  a  store  has  been  upheld  *  But 
the  use  for  this  as  for  other  purposes  must  be  reasonable  and  must  be  subor- 
dinate to  the  general  rights  of  the  public'  Thus,  it  has  been  held  unreason- 
able to  appropriate  half  of  a  much  traveled  street  for  alternate  hours  each  day 
for  loading  and  unloading  goods  from  wagons,*  or  to  obstruct  the  sidewalk  by 
placing  skids  across  it  for  four  or  five  hours  each  day.*  Whether  the  use  in 
the  particular  case  is  reasonable  must  be  determined  from  the  surrounding 
facts  and  circumstances.* 

(3)  Deposit  or  Display  of  Merchandise^  etc.^  on  Sidewalks.  —  Abutting 
property  owners  have  no  right  to  use  any  portion  of  the  sidewalk  for  the 
deposit  and  display  of  merchandise  or  other  articles  kept  for  sale,'  nor  have 
they  the  right  to  place  upon  the  sidewalks  showboards,  placards,  or  other 
articles.*  ft  has  been  held  that  the  municipality  cannot,  without  legislative 
authority,  grant  the  privilege  of  using  sidewalks  for  such  purposes,*  and  a 
license  from  the  municipality  permitting  the  use  of  a  certain  portion  of  the 
sidewalk  for  the  display  of  merchandise  is  revocable.'* 

(4)  Booths  and  Stands  on  Sidewalks.  —  Neither  abutting  owners  nor  other 
persons  have  any  right  to  obstruct  sidewalks  by  booths  or  stands  for  the  sale 
of  fruit,  papers,  etc.,"  nor  has  the  municipality  any  implied  power  to  authorize 
the  erection  upon  sidewalks  of  such  booths  or  stands.^'    But  the  power  to 


1.  BtMvnl  of  fnptrtj  to  ud  fkma  Abutting 
BilUiiv  —  Ei^lat^.  —  Att7.-Gen.  v.  Brighton, 
etc,  Co-opentive  Supply  Assoc.,  (1900)  i  Ch. 
376.  69  L.  J.  Ch.  304.  81  L.  T.  N.  S.  76'.  48 
W.  R.  314. 

United  States.  —  General  Electric'  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,  107  Fed.  Rep.  771,  46  C. 
C.  A.  629;  Peonsylnnia  Co.  v.  Donovan,  116 
Fed.  Rep.  907. 

Iowa.  —  Hai^t  v.  Keokuk,  4  Iowa  199. 

Maine.  —  Mathews  v.  Kelsey,  58  Me.  56,  4 
Am.  Rep.  348. 

Nm  Jersey.  —  Habey  v.  Rapid  Transit  St 
R,  Co.,  47  N.  J.  Eq.  380. 

New  York.  — Walsh  v.  Wilson.  loi  N.  Y. 
354,  54  Am.  Rep.  698;  Callaoan  v.  Gilman,  107 
N.  Y.  360,  I  Am.  St.  Rep.  831. 

Wisconsin. — Jochem  v.  Robinson,  66  Wis. 
638,  57  Am.  Rep.  398. 

S.  Welsh  V.  Wilwn.  101  N.  Y.  354.  54  Am. 
Rep.  698. 

3.  Uaraaionabla  ITsa  —  England.  —  Atty.- 
Gen.  V,  Brighton,  etc..  Co-operative  Supply 
Assoc,  (1900)  t  Cb.  376,  69  L.  J.  Ch.  204,  Si 
L.  T.  N.  S.  762,  48  W.  R.  314;  Rex  v.  Russell, 
6  East  437;  Benjamin  v.  Storr,  L.  R.  9  C.  P. 
400;  Rex  V.  Jones,  3  Campb.  330.  See  also 
Rex  V.  Cross,  3  Campb.  334. 

United  Staler.  —  Marine  Ins.  Co.  v.  St  Lonis, 
etc,  R.  Co.,  41  Fed.  Rep.  643* 

Maine.  —  Mathews  v.  Kelsey,  58  Mc  56,  4 
Am.  Rep.  348. 

New  York.  —  CaUanan  v.  Gilman,  107  N.  Y. 
360,  I  Am.  St  Rep.  831  ;  Flynn  v.  Taylor,  127 
N.  Y.  S96,  aMrming  53  Hun  (N.  Y.)  167;  Man- 
ley  V.  Leggctt,  63  Hun  (N.  Y.)  562;  Stevenson 
V.  Pncci,  (Supm.  Ct  Spec  T.)  3^  Misc  (N.  Y.) 
464 ;  RIclunbon,  etc.,  Cb.  v.  Barstow  Stove  Co., 
(Sttpm.  Ct  Spec  T.)  26  Abb.  N.  Cas.  (N.  Y.) 
150,  aMrmed  59  Hon  (N.  Y.)  634;  People  v. 
Cntuiflgham.  i  Den.  (N.  Y.)  534,  43  Am.  Dec 
709. 


Penmsyh/ania.  —  Com.  v.  FassmoK,  t  S.  & 
R.  (Pa.)  317. 

Wisconsin.  —  Hobart  v.  Milwaukee  City  R. 
Co.,  27  .Wis.  194,  9  Am.  Rep.  461 ;  Jochem  v, 
Robinson,  66  Wis.  638,  57  Am.  Rep.  398. 

4.  Atty.-Gen,  v.  Brighton,  etc..  Co-operative 
Supply  Assoc.,  (1900)  I  Ch.  376,  69  L.  J.  Ch. 
304,  81  L.  T.  N.  S.  762,  48  W.  R.  314. 

5.  CaUanan  v.  Gilman,  107  N,  Y.  360,  i  Am. 
St  Rep.  831. 

t.  Atty.-Geo.  v.  Brighton,  etc.  Co-operative 
Supply  Assoc.,  (1900)  I  Ch.  376,  69  L.  J.  Ch. 
304,  8r  L.  T.  N.  S.  76a.  48  W.  R.  314;  State  v. 
Edens,  85  N.  Car.  537;  Jochem  v.  Robinson,  66 
Wis.  638,  57  Am.  Rep.  298, 

7.  Dspotit  and  Display  of  KerolLandlse  on  flid«< 
wSilk. — Denver  v.  Girard,  21  Colo.  447;  State 
V.  Messolongitis,  74  Minn,  165:  State  v.  Suro- 
merfield,  107  N.  Car.  895 ;  Tnichelut  v.  Charles- 
ton. I  Nott  ft  M.  (S.  Car.)  337.  See  also 
Hexamer  v.  Webb,  loi  N.  Y.  377,  54  Am.  Rep. 
703. 

A  Constable,  in  enforcing  an  execution  for 
possession  of  a  house,  is  not  justified  in  plac- 
ing and  leaving  the  furniture  of  the  execution 
defendant  upon  the  sidewalk  in  violation  of  an 
ordinance  against  obstructing  sidewalks.  Com. 
V.  Lennon,  173  Mass.  434. 

8.  Com.  V.  McCafferty,  145  Mass.  384;  Stewart 
V.  Porter  Mfg.  Co.,  (Supm.  Ct  Gen.  T.)  13  N. 
Y.  St  Rep.  220 :  People  v.  Van  Houten,  (Ct 
Sess.)  13  Misc  (N.  Y.)  603;  Wilkea-Barre  v. 
Burgunder,  7  Kulp  (Pa.)  63. 

S.  People  V.  Willis,  9  N.  Y.  App.  Div.  314. 

10.  Dcmver  v.  Girud,  at  Colo.  447. 

11.  Boethfl  and  Staodi  on  Sidnralks. —  Cos- 
tello  V.  State,  108  Ala.  45;  Denver  v.  Girard, 
2t  Colo,  447i  State  v.  Berdetta,  73  Ind.  185, 
38  Am.  Rep.  117;  Viaduct  v.  New  Orleans, 
43  I^.  Ann.  II3I ;  Com.  v.  Wentworth,  Bright 
(Pa.)  318. 

U.  Costello  V.  State,  108  Ala.  45 ;  Schopp  v. 
tS7  Volume  XXVIL 
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authorize  the  erection  of  such  structures  may  be  expressly  granted  to  the 
municipality  by  the  legislature.* 

(5)  Projections  from  Buildings  —  Bay  Windows^  Awnings,  etc,  —  Abutting 
property  owners  have  no  general  right  to  encroach  upon  the  street  with  any 
part  of  buildings  erected  by  them,*  nor  can  the  municipality  under  its  general 
power  to  regulate  and  control  streets  authorize  such  encroachments."  Thus, 
ornamental  columns,*  cornices,*  porches  and  platforms,*  bay  or  oriel  windows,' 
awnings,**  signs,*  and  steps  or  stairways,  projecting  beyond  the  street  line,'* 
have  been  held  to  constitute  illegal  encroachments  upon  the  street.  Overhead 
passages  or  archways  connecting  buildings  on  the  opposite  sides  of  the  street 
have  likewise  been  held  to  be  illegal  encroachments."  The  legislature,  under 
its  paramount  control  of  streets,  may  authorize  directly,  or  empower  the 
municipality  to  authorize,  encroachments  by  abutting  lot  owners  upon 
sidewalks,**  such  as  bay  windows,**  awnings,**  steps  or  stairways,**  etc. 

(6)  Cellar  Ways,  Vaults,  etc.  —  Abutting  property  owners  have  not,  as  a 
geneiul  rule,  any  right  to  construct  cellar  ways  in  the  sidew^ks  to  give  access 


St.  Louis,  117  Mo.  131.  Compare  Barling  v. 
West.  29  Wis.  307,  9  Api.  Rep.  576. 

A  muoicipality  has  no  standing  in  etptity  to 
enjoin  the  maintenance  of  a  booth  or  stand 
erected  upon  a  sidewalk  in  pursuance  of  a 
privilege  especially  granted  by  a  municipal  ordi- 
nance, though  without  legislative  authority, 
Philadelphia  v.  Sheppard,  158  Pa.  St.  347- 

1,  People  V.  Keating,  168  N.  Y.  390,  reversing 
6a  N.  Y.  App.  Div.  348. 

S.  EncroMthiiimtt  by  fnildlngs.  — U.  S.  v. 
Cole.  18  D.  C.  504:  McComiick  v.  South 
Park  Com'ts,  150  IlL  516;  Townsend  v. 
Epstein,  93  Md.  337,  86  Am.  St.  Rep.  441 ;  Phila- 
delphia V.  Dare,  17  Phila.  (Pa.)  59,  4a  Leg. 
Int.  ( Pa.)  286.  Compare  Philadelphia  v. 
Presbyterian  -Board,  9  Phila.  (Pa.)  499,  39 
L^.  Int.  (Pa.)  53.  See,  however,  Beecher  v. 
People,  38  Mich.  289,  31  Am.  Rep.  316. 

S.  Montgomery  First  Nat  Bank  v.  Tyson, 
133  Ala.  459.  91  Am.  St  Rep.  46;  Hihbard  v. 
Chicago,  173  III.  91,  offirmtng  39  111.  App.  470; 
John  Anisfield  Co.  f.  Crossman,  98  111.  App. 
180;  Pettis  V.  Johnson,  56  Ind.  139;  Townsend 
V.  Epstein,  93  Md.  537,  86  Am.  St  Rep.  441 ; 
Beecher  v.  Newark,  64  N.  J.  L.  475,  affirmed 
65  N.  J.  L.  307;  Hoey  v,  Gilroy,  (C.  PI.  Gen. 
T.)  14  N.  Y.  Supp.  159;  Reimer's  Appeal,  100 
Fa.  St  i8a,  45  Am.  Rep.  373;  Caldwell  v. 
Gait,  S7  Ont  App.  163. 

C  Montgomery  First  Nat  Bank  v,  Tyson,  133 
Ala.  4S9>  91  Am.  St.  Rep.  46. 

5.  Garland  v.  Towne,  53  N.  H.  55,  so  Am. 
Rep.  164.  See,  however,  Famsworth  v.  Rock- 
land, 83  Me.  508. 

6.  Murphy  v.  Leggett,  29  N.  Y.  App.  Div. 
309;  Caldwell  v.  Gait,  27  Ont  App.  163.  See, 
however,  Bagley  v.  People,  43  Mich.  355,  38 
Am.  Rep.  19a. 

T.  McCormIck  v.  South  Park  Com'ra,  130  III. 
S16;  John  Anisfield  Co.  v.  Grossman,  98  III. 
App.  tSo;  Jenks  v.  Williams,  115  Mass.  ai7; 
Com,  V.  Goodnow,  1 17  Mass.  1 14 ;  Reimer's 
Appeal, '  100  Pa.  St  182,  43  Am.  Rep.  373 ; 
Livingston  v.  Wolf,  136  Pa.  St  519,  so  Am.  St 
Rep.  936,  37  W.  N.  C.  (Pa.)  5;  Hess  v.  Lan. 
caster,  4  Fa.  Dist.  737. 

The  fact  tlist  the  manidpality  has  tolerated 
the  existence  of  certain  i^ipurtenances  to  houses, 
such  as  bay  windows,  encroaching  on  the  street 
line,  does  not  give  to  other  property  owners  the 


right    to    maintain    similar  encroachments. 
Broadbcit  v.  Loew,  i6a  N.  Y.  642,  afHrming  15 
N.  Y.  App.  Div.  343. 
t.  Aw^nfB — Georgia.  —  Augusta  v,  Burum, 

93  Ga.  68. 

Illinois.  —  Hibbard  v.  Chicago,  173  111.  91, 
aSirming  39  111,  App,  470. 

Matsachuielts.  —  Pcdrick  v.  Bail^,  is  Graj 
(Mass.)  161. 
Minnesota —  Fox  v.  Winona,  33  Minn.  10. 
New  Jersey.  —  Ivins  v,  Trenton,  68  N,  J,  L. 
501. 

New  For*,  —  Farrell  r.  New  York,  (Supm. 
Ct  Spec.  T.)  3  N.  Y.  Supp.  672 ;  Brinkman  v. 
Eiiler,  (N,  Y.  City  Ct  Gen.  T.)  16  N.  Y.  Supp. 
154,  tMrming  (N.  Y.  City  Ct  Tr.  T.)  7  N.  Y. 
Supp.  193 ;  Simis  v.  Brookfield,  (N.  Y.  Super. 
Ct.  Spec.  T.)  13  Misc.  (N.  Y.)  569;  Trenor  v. 
Jackson,  (N.  Y.  Super,  Ct  Spec.  T.)  15  Abb. 
Pr.  N,  S.  (N,  Y.)  113. 

But  see  Hawkins  v.  Sanders,  45  Mich,  491 ; 
Hisey  v.  Mexico,  Mo.  App.  248,  i  Mo.  App. 
Rep.  393. 

9,  Ivins  p.  Trenton,  68  N.  J.  L.  501.  See, 
however.  State  v.  Higgs,  126  N,  Car.  1014. 

10,  Pettis  V.  Johnson,  56  Ind.  139;  People  v. 
Carpenter,  1  Mich.  273  ;  Molhumes  v.  Qeveland, 
4  Ohio  Dec.  (Reprint)  488,  2  Cleve.  L.  Rep.  236. 

11,  Bybee.v.  State,  94  Ind.  443,  48  Am.  Rep. 
175;  Townsend  o,  Epstein,  93  Md.  537,  B6  Am. 
St.  Rep.  441 :  Beecher  v.  Newaik,  65  N.  J.  L. 
307,  a/Krming  64  N.  J.  L.  473,  See  also  Knox 
V.  New  York,  55  Barb.  (N.  Y.)  404- 

IB,  Lagislatlve  Power  to  Aathorise  Enoroteh- 
nsnts.  — Luth  v.  Thompson,  i  Penn.  (Del.) 
149;  U.  S.  V.  Cole,  18  D.  C.  504;  Rutter  v. 
Fidler,  11  Pa.  St  181. 

Pever  Kay  Be  Dalogftted  to  XttnlolpaUtiti.  — 
Hoey  V.  Gilroy,  129  N.  Y,  132.  reversing  (C  PI. 
Gen.  T.)  14  N.  Y.  Supp.  159. 

IS.  Wormser  v.  Brown,  149  N.  Y,  163,  a^Hrm- 
ing  72  Hun  (N.  Y.)  93 ;  Broadbelt  v,  Loew, 
r6a  N.  Y.  642,  aHirming  15  N.  Y.  App.  Div.  343; 
State  V.  Tooker,  3  Ohio  Dec.  171,  6  Ohio  Cir. 
Dec.  562,  9  Ohio  Cir.  Ct.  538;  Livingston  v. 
Wolf.  136  Pa.  St  S19.  ao  Am.  St.  Rep.  936. 

14.  Laviosa  v.  Chicago,  etc.,  R.  Co.,  MeGloin 
(La.)  499;  Hoey  v.  (Hlroy,  129  N.  Y.  13a,  rr- 
versing  (C.  PI.  Gen.  T.)  14  N.  Y.  Snpp.  159' 

19,  Ciuhing  v.  Boston,'  laS  Mass.  330,  35  Am. 
Rep.  383. 
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to  their  cellars,  irrespective  of  the  question  whether  such  ways  are  open  or  pro* 
tected  by  coverings,^  nor  have  they  the  right  to  excavate  and  construct  vaults 
or  cellars  under  the  sidewalk;*  and  municipalities  cannot  grant  the  right  to 
maintain  openings  in  sidewalks.'  But  in  a  number  of  cases  where  the  fee  in 
the  street  is  vested  in  the  abutting  property  owners,  the  right  to  excavate  and 
construct  vaults  and  cellars  under  the  sidewalk,  provided  they  do  not  interfere 
with  free  traffic  upon  the  sidewalk,  has  been  upheld.*  The  legidature  may 
expressly  grant  such  rights  to  abutting  owner^  or  authorize  municipalities  to 
do  so,*  and  when  this  is  done  the  municipalities  may>  for  the  protection  of 
the  public,  regulate  the  manner  of  their  usc  and  the  precautions  to  be  taken 
to  prevent  injury  to  the  public* 

(7)  ExcavcUwns  in  Streets.  —  Property  owners  have  no  general  right  to 
make  openings  in  the  street  surface,  so  as  to  obstruct  the  free  passage  of  the 
street,'  but  the  right  to  m^e  reasonable  excavations  extending  into  the  side^ 
walk  in  the  course  of  the  construction  of  buildings  has  been  upheld.* 

iMUtmtsl  to  PrMlofc  Qrutoa.  —  Persons  to  whom  street  privileges  or  franchises 
have  been  lawfully  granted  impliedly  acquire  the  right  to  open  the  surface  of 
the  street  when  necessary  to  the  enjoyment  of  their  special  privileges  or 
franchises.* 

IwtrtvtlMi  aai  Btgilatfsn  «f  BIgfct.  —  The  right  of  the  municipality  to  impose 
reasonable  restrictions  or  regulations  with  regard  to  the  opening  of  the  sur. 
^e  of  the  street  is  upheld,^*  but  unreasonable  regulations  cannot  be  imposed.*' 

e.  Remedies  for  Obstruction  of  Streets  — (i)  Remedies  on  Behalf 
cf  State  or  Mutticipaliiy  —  (•)  lajuotiw.  —  A  bill  in  equity  at  the  instance  of 
the  state  or  of  the  attomey.general  on  behalf  of  the  state  may  be  maintained 
to  restrain  or  abate  the  maintenance  of  an  obstruction  in  a  street  as  a  nuisance.'* 


1.  OdlMr  Wkgr.  *  Smith  v.  LtaTmworth,  15 
Kan.  81 ;  Clifford  v.  Dam,  44  N.  Y.  Super.  Ct. 
391,  affirmed  81  N.  Y.  51. 

a.  Vanlti.'— Grcgstcn  v.  Chicago,  40  111.  App. 
607 ;  Deshong  v.  New  York,  74  N.  Y.  App.  DIt. 
334;  Patten  v.  New  York  El.  R.  Co.,  (C.  Pl. 
Spec  T.)  i  Abb.  N.  Cas.  (N.  Y.)  306. 

%.  Smith  V.  McDowell,  148  lU.  51 ;  Smith  *. 
LoiTenworth,  15  Kan.  81. 

<  Wkn  la  Ahvttlag  Owaar-^/owo.— 
Didniqne  v.  Halon^,  9  Iowa  450.  74  Am.  Dec. 
358. 

Main:  —  FanuworUi  v.  Rockland,  83  He, 

S08. 

iiassaehutetu.  —  Allen  v.  Beaton,  159  Haia. 
3a4>  38  Am.  St  Rep.  4*3. 

tficAvo*.  —  Fisher  v.  ThIrkaU,  ai  Mich.  1. 
4  Am.  Rep.  43a. 

Missouri.  —  Gordon  v.  Ftltvar,  $6  Mo.  App. 
590. 

New  Jersey.  —  State  v.  Hoboken,  33  N.  J. 
L.  aSo. 

New  For*. McCarthy  v.  SyracoK,  46  N. 

Y.  194. 

South  Dakota.  —  Dell  Rapida  Mercaatiie  Co. 
V.  Dell  Rapida,  11  S.  Dak.  xi6,  74  Am.  St 
Rep.  783. 

Wisconsin,  —  Papworth  v.  Milwauke,  64  Wl^ 
3»9. 

f.  CeQar  Vayi.  —  Louth  v.   Thompaon,  i 

Penn.  (Del.)  149;  Nelson  v.  Godfrey,  la  111.  ao; 
Gridley  v.  Bloomiogton,  68  lU.  47;  Jorgessen 
V.  Squirea,  144  N.  Y.  a8o;  Buek  v.  Collis,  17 
N.  Y.  App.  Div.  4^5 ;  Rutter  v.  Fidlcr,  j  i  Pa. 
St  181. 

TaoItL  —  Gregstein  v.  Chicago,  145  III.  451, 
36  Am.  St.  Rep.  496,  reversing  40  111.  App.  607 ; 
Hetneck  v.  Groase,  99  111.  App.  441 ;  Babbagc  v. 


Powera,  130  N.  Y.  s8i.  oMrming  S4  Hun  (K. 
Y.)  635;  People  V.  CoUU.  17  N.  Y.  App.  Dir. 
448;  Buck  e.  Collia,  17  N.  Y.  App.  DIt.  465; 
Detbong  V.  N«w  York,  74  N.  Y.  App.  Dir.  134. 

6,  Morrison  11,  McAvoy,  (Cal.  190a)  70  Pac. 
Rep.  626;  Davis  v.  Clinton,  50  Iowa  585; 
Schroeck  v.  Reiia,  46  N.  Y.  App.  Dir.  30s. 

T.  BxMmtlaBa  in  ftioat.  —  San  Francisco  v. 
Buckman,  iii  Cal.  25;  Beatty  v.  Gtlmore,  16 
Pa.  St.  463>  55  Am.  Dec.  514;  Boyle  v.  Hasel- 
ton,  tyi  I^.  St  167;  Mahaaoy  v.  Bissell,  9  Pa. 
Co.  Ct  469. 

%.  Oark  V.  Fry,  8  Ohio  St  358,  ya  Am.  Dec. 
590. 

9.  Allen  v.  Jersey  City,  53  N.  J.  L.  52*.  See 
also  the  titles  Gas  CourANiEs,  vol.  14,  p.  920 
ei  seq.;  Watbrwokks  and  Watbk  Coufaniks. 

10.  Baatriottena  and  XafnlatloBa.—  Everett  v. 
Marquette,  53  Mich.  450;  Northern  Liberties 
V.  Northern  Uberties  Gas  Co..  la  Pa.  St  318: 
Boyle  tt.  Haselton,  171  Pa.  St.  itiy;  Willlams- 
port  V.  Williamsport  Water  Co.,  7  Pa.  Dist  206 ; 
Lansdowne  v.  Springfield  Water  Co.,  i<  Pa. 
Super.  Ct.  490 ;  Gaa  Co.  v.  Pittsburg,  34  Pittsb. 
Leg.  J.  (Pa.)  240. 

11.  Allen  V.  Jersey  City,  53  N.  J.  L:  522; 
Madison  v.  Morristowo  Gaslight  Co.,  63  N.  J. 
Eq.  tao:  Ft.  Pitt  Gas  Co.  v.  Stwicklejr,  30 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  419. 

An  ordinance  prohibiting  a  gas  company  from 
opening  a  paved  street  for  the  purpose  of  lay- 
ing pipes  from  the  main  to  the  opposite  side 
of  the  street  is  unreasonable  and  void.  North- 
em  Liberties  v.  Northern  Liberties  Gaa  Co.,  12 
Pa.  St  318. 

IS.  I^UMttoD  M  Malf  ^  ttata.  — Hoole  v. 
At^.-Gen.,  aa  Ala.  190;  People  v.  Beaadrjr.  91 
Cal.  ai3;  Smith  r.  MoDowcll,  148  lU.  5> ;  P*^ 
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The  fact  that  the  municipality  also  has  power  to  abate  such  nuisance  is  imma- 
terial where  the  latter  remedy  is  not  made  by  the  statute  exclusive.'  Where 
the  general  power  to  control  and  regulate  its  streets  is  given  to  the  munici- 
pality its  right  to  maintain  a  suit  to  enjoin  the  obstruction  of  a  street  is 
implied.'  The  fact  that  the  municipality  may  summarily  remove  the  obstruc- 
tion is  immaterial.* 

(»)  q«otra«Dt.  —  An  action  of  ejectment  may  be  maintained  by  a  municipal 
corporation  for  the  recovery  of  possession  of  a  street  wrongfully  obstructed 
by  an  individual  irrespective  of  the  ownership  of  the  fee,  whether  in  the  cor- 
poration or  in  the  adjoining  proprietor.^ 

(•)  SamnuuT  BuMnO.  —  In  some  instances  the  statutes  expressly  authorise 
municipalities  to  remove  in  a  summary  manner  obstructions  upon  their  streets,* 
and  it  seems  that  their  power  to  do  so  will  be  implied  from  the  general  power 
to  keep  the  streets  free  from  obstructions.*    Where  the  legal  existence  of  the 


pie  V.  Equity  Gas  Light  Co.,  141  N.  Y.  132; 
People  V.  Metropolitan  Telephone,  etc.,  Co.,  31 
Huo  (N.  Y.)  596;  Atty.-Gen.  v.  Lombard,  etc., 
St.  Pus.  R.  Co.,  10  Phila.  (Pa.)  353,  3a  Leg. 
Int.  (Pa.)  238.  Compare  People  v.  Law,  (Supm. 
Ct.  Spec.  T.)  32  How.  Pr.  (N.  Y.)  109.  See 
generally  the  title  Abatement  of  Nuisances, 
Tol.  I,  p.  64  et  seq.;  Nuisances,  vol.  21,  p.  703. 

1.  Hoole  V.  Atty,-Gen.,.  aa  Ala.  190,  See, 
however.  People  v.  Equi^  Gas  Light  Co.,  141 
N.  Y.  a33. 

9.  Ii^uetiu  ui  Malf  of  KvnidpaUtr  ~ 

Unitgd  States. —  Detroit  v.  Detroit  Ci^  R.  Co., 
5(>  Fed.  Rep.  867. 

Alabama.  —  Demopolis  v.  WeW>,  87  Ala.  659; 
Reed  v.  Birmingham,  92  Ala.  339 ;  Mobile  v. 
Louisville,  etc.,  R.  Co.,  124  Ala.  132. 

California.  —  San  Francisco  1  Clark,  i  Cal. 
386;  San  Francisco  v.  Buckman,  iii'  Cal.  25. 

Connecticut.  —  Stamford  v.  Stamford  Horse 
R.  Co.,  56  Conn.  381. 

Georgia.  —  SaTaonafa,  etc.,  R.  Co.  v.  Shiels, 
33  Ga.  610;  Kavanagh  v.  Mobile,  etc.,  R.  Co., 
78  Ga.  803. 

///ino».— -Metropolitan  City  R.  Co.  v.  Chi- 
cago, 96  III.  620 ;  Chicago,  etc.,  R.  Co.  v.  Qtiiacy, 
136  III.  489. 

Indiana.  —  Cheek  v.  Aurora,  92  Ind.  107. 

Kentucky.  —  Ellison  v.  Louisville,  (Ky.  1895) 
31  S.  W.  Rep.  7'3> 

Michitan. —  Big  Rapids  v.  Comstock,  65 
Mich.  78;  Mt  Clemens  v.  Mt.  Clemens  Sani- 
tarium Co.,  127  Mich.  IIS,  8  Detroit  Leg.  N. 
282. 

Minnesota.  —  Buffalo  v.  Harling,  50  Minn.  551. 

New  Jersey,  —  Newark  v.  Ddaware,  etc.,  R. 
Co.j  42  N.  J.  Eq.  196.  Compare  Brigantine  v. 
Holland  Tnut  Co.,  (N.  J.  1897)  37  Atl.  Rep. 
438. 

New  Kor*.  — Davis  v.  New  York,  14  N.  Y. 
506,  67  Am.  Dec.  186;  Hempstead  v.  Ball  Elec- 
tric Li^t  Co.,  9  N.  Y.  App.  Div.  48. 

Ohio.  —  Gndnnati  Northern  R.  Co.  v.  Cin- 
cinnati, 8  Ohio  Dec.  (Reprint)  554,  8  Qnc.  L. 
Bui.  334- 

Pennsylvania.  —  Moyamensing  v.  Long,  i 
Pars.  Eq.  Caa.  (Pa.)  143:  Philadelphia  v.  Lom- 
bard, etc.,  St.  Pass.  R.  Co.,  5  Phila.  (Pa.)  248, 
20  Leg.  Int  (Pa.)  173;  Philadelphia  v. 
Friday,  6  Phila.  (Pa.)  275,  24  Leg.  Int.  (Pa.) 
109;  Philadelphia  v.  Thirteenth,  etc.,  St.  Pass. 
R.  Co.,  8  Phila.  (Pa.)  648;  Philadelphia  v. 
Crump,  i  Brewa.  (Pa.)  320. 


Wisconsin.  —  Waukesha  Hygeia  Mineral 
Spring  Co.  v.  Waukesha,  83  Wis.  475;  Eau 
Claire  v.  Matzke,  86  Wis.  agt,  39  Am.  St.  Rep. 
900;  Cook  V.  Bellack,  109  Wis.  391;  Chippewa 
Falls  V.  Hopkins,  109  Wis.  611 ;  Wauwatosa  v. 
Dreutzcr,  116  Wis.  117. 

5.  Stamford  v.  Stamford  Horse  R.  Co.,  56 
Conn.  381;  Cheek  v.  Aurora,  92  Ind.  107; 
Wauwatosa  v.  Drentzer,  116  Wis.  117-  See, 
however,  Waterloo  v.  Waterloo  St.  R.  Co.,  71 
Iowa  193, 

4.  JQtatnuBt  —  Qeveland  v.  Oeveland,  etc., 
R.  Co.,  93  Fed,  Rep.  113 ;  San  Francisco  v.  Sul- 
livan, 50  Cal.  603;  Chicago  v.  Wright,  69  IlL 
318;  Augusta  V.  Perkins,  3  B.  Mon.  (Ky.)  437; 
Cbambersburg  v.  Manko,  39  N.  J.  L.  496;  New 
York  V.  Law,  125  N.  Y.  380,  aMrming  53  Hun 
(N.  Y.)  637,  6  N.  Y.  Supp.  628.  See,  however, 
Grand  Rapids  v.  Whittlesey,  33  Mich.  109.  See 
generally  the  title  Ejectment,  vol.  10,  pp.  473, 
475' 

8.  Somaiary  Bamml  —  Connecticut.  —  Hart- 
ford V.  Hamord  St.  R.  Co.,  73  Conn.  327; 
Hawley  v.  Harrall,  19  Conn.  14a. 

Georgia.  —  Laing  v.  Americus,  86  Ga.  756 ; 
Carlisle  v.  Wilson,  110  Ga.  860. 

Mississippi.  —  Nixon  v.  Biloxi,  (Miss.  1889) 
5  So,  Rep.  631. 

New  York.  —  Metropolitan  Exhibition  Co.  v. 
Newton,  51  Hun  (N.  Y.)  639.  4  N.  Y.  Supp. 
593 ;  Delaware,  etc.,  R.  Co.  v.  BufFalo,  4  N.  Y. 
App.  J)iv.  562,  aihrming  158  N.  Y.  266. 

Wisconsin.  —  Childs  v.  Nelson,  69  Wis.  135; 
Pauer  v.  Albrecht,  7a  Wis.  416. 

See  also  the  title  Abateueitt  or  Nuisavces, 
vol.  I,  p.  87. 

6.  Illinois.  —  Hibbard  v.  Chicago,  173  HI-  91. 
aMrming  59  III.  App.  470 ;  Hatton  v.  Chatham, 
84  in.  App.  628. 

IndiasM.  —  Terre  Haute  v.  Tamer,  36  Ind. 
522 ;  Coverdate  v.  Edwards,  155  Ind.  374. 

Iowa.  —  Philhrick  v.  Universi^  Place,  8S 
Iowa  3S4. 

Kansas. —  Bitzer  v.  Leverton,  9  Kan.  App.  76. 
Kentucky.  —  Dudley  f.  Frankfort,  12  B.  Mon, 
(Ky.)  610. 

Louisiana.  —  Sheen  v.  Stothart,  29  La.  Ann. 
630;  Daahlin  v.  New  Orleans,  i  Mart.  (La.) 
184;  Toume  v.  Lee,  8  Mart.  N.  S.  (La.)  548, 
20  Am.  Dec.  260. 

Maine.  —  Mussey  v.  Gaboon,  34  Me.  74. 

Massachusetts.  —  Pedrick  v.  Bailey,  la  Gray 
(Mass.)  161. 
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street  is  in  dispute  the  right  of  the  municipality  summarily  to  remove  allied 
obstructions  thereon  has  been  denied,'  and  where  municipalities  attempt  to 
proceed  summarily,  and  the  land  upon  which  the  obstruction  is  located  is 
claimed  by  an  individusd  in  whose  possession  it  is,  injunctions  have  been 
granted  pending  the  determination  as  to  the  existence  of  the  street,*  It  has 
been  held  that  where  the  obstruction  was  erected  under  permission  from  the 
municipality,  its  summary  removal  is  unwarranted  unless  it  dearly  appears 
that  the  permission  was  exceeded.' 

Sxmin  of  p««u.  —  Statutory  requirements  with  regard  to  the  exercise  of  the 
power  to  remove  summarily  street  obstructions  must,  of  course,  be  complied 
with>  Thus,  the  power  can  be  exercised  only  by  the  designated  officei;*  and 
provisions  with  regard  to  notice  to  the  persons  creating  the  obstruction  must 
be  regarded.*  In  summarily  removing  alleged  obstructions,  municipalities  act 
at  their  peril,  and  in  case  the  removal  was  unauthorized  are  liable  in  damages 
to  the  pereon  injured.^ 

(d)  Criminal  Protwmtion.  —  The  obstruction  of  streets  is  a  public  nuisance  and 
is  inaictable  as  such,"  and  in  a  number  of  jurisdictions  is  expressly  prohibited, 
under  penalty,  by  statute.* 

OrdiosnoN  Impoting  PnwItiM.  —  Municipalities  having  general  power  to  prevent 
the  obstruction  of  streets  may  enact  ordinances  against  such  obstruction, 
imposing  penalties  for  their  violation,'*  and  power  to  pass  such  ordinances  is 
often  expressly  conferred." 

Mickigan.  —  Grand  Rqtids   v.   Hu^es,  is 
Mich.  54. 

Missouri, —  Bierwith  v.  Pieronnet,  65  Mo. 
App.  431. 

Aeiv  Jersey.  —  New  York,  etc.,  R.  Co.  v. 
South  Amboy,  57  N.  J.  L.  2$x;  Delaware,  etc.. 
Telephone  Co.  *.  Pensaukcn  Tp.,  67  N.  J.  L.  91, 
affirmed  67  N.  J.  L.  531. 

Ntw  York — Walker  v.  Caywood.  31  N.  Y. 
51  ;  Kternan  v.  Newton,  (Supm.  Ct.)  ao  Abb. 
N.  Com.  (N.  Y.)  398;  Ely  v.  Campbell.  (Supra. 
Ct.  Spec.  T.)  59  How.  Pr.  (N.  Y.)  333 ;  Simia 
I-.  Brookfield,  (N.  Y.  Super.  Ct.  Spec.  T.)  13 
Misc.  (N.  Y.)  569;  Delaware,  etc.,  R.  Co.  v. 
Buffalo,  4  N.  Y.  App.  Div.  562. 

Ohio.  —  Evens  v.  Cincinnati,  2  Handy  (Ohio) 
236 ;  Cincinnati  Northern  R.  Co.  v.  Cincinnati, 
S  Ohio  Dec.  (Reprint]  554.  8  Cine.  L.  Bui.  334> 

Pennsylvania.  — >  Philaddphia  v.  Philadelphia, 
etc.,  R.  Co.,  58  Pa.  St.  253 ;  Yost  v.  Borough,  4 
Lane.  L.  Rev.  6a. 

Texas.  —  Cbmpton  v.  Waco  Bridge  Co.,  62 
Tex.  715. 

Virginia.  —  Roanoke  Gas  Co.  v.  Roanoke,  88 
Va.  810. 

IVashington.  —  Spokane  St.  R.  Co.  v.  Spokane 
Falls,  6  Wash.  SJ>i< 

In  Cape  May,  etc.,  R.  Co.  v.  Cape  May,  s8  N. 
J.  L.  565,  in  regard  to  the  summary  removal  of 
obstructions,  Lippincott,  J.,  said :  "  We  are  not 
unmindful  of  the  existence  of  cases  which  re- 
quire judicial  intervention  in  order  to  settle 
disputed  claims  of  right.  These  cases  are  easily 
distinguished  from  those  in  which  the  usurpa- 
tion or  violation  of  law  is  at  once  apparent,  for 
it  is  only  in  these  latter  cases  that  the  sum- 
mary police  intervention  Is  justifiable." 

1.  IMfMts  as  to  XxUtenoe  of  Strsst.  —  Beecher 
V.  People,  38  Mich.  989,  31  Am.  Rep.  316; 
Dawes  v.  Hightstown.  45  N.  J.  L.  501 ;  New 
York,  etc.,  R.  Co.  v.  South  Amboy,  57  N.  J.  L. 
252.  See  also  Sheldon  v.  Kalamazoo,  24  Mich. 
383 ;  Teass  v.  St.  Albans.  38  W.  Va.  i ;  Childs 
V.  Nclwjn.  69  Wis.  135. 
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fl.  Manko  v.  Chambersburgh,  »s  N.  J.  Eq.  168. 

5.  Femiasivs  Obstrastleni.  —  Cape  May  v. 
Cape  May,  etc.,  R.  Co.,  60  N.  J,  L.  224. 

4.  Ezsrciss  of  Fowsr.  —  Avis  v.  Vinclaod,  55 
N.  J.  L.  285. 
b.  Naylor  v.  Glasier,  5  Duer  (N.  Y.)  161. 

6.  Dawes  v,  Hightstown,  45  N.  J.  L.  127, 

7.  Howard  v.  Robbins,  1  Lans.  (N.  Y.)  63. 

8.  Oriatnftl  PrMMeadma, — QaA  v.  Com.,  14 
Bush  (Ky.)  166;  Com.  v.  Boston,  97  Mass.  555; 
Garland  v.  Towne,  55  N.  H.  55,  ao  Am.  Rep. 
164;  Com.  V.  Passmdre,  i  S.  ft  R.  (Pa.)  217. 
See  also  the  title  Nuisances,  vol.  2i«  p.  711. 

9.  ttatiUorT  Penalties.  — £x  p.  Taylor,  87  Cal. 
91;  Eir  p.  Rinaldo,  (Cal.  1890)  25  Pac.  Rep. 
260;  Wabash,  etc.,  R.  Co,  v.  People,  12  III.  App. 
448;  Sute  V.  Junker,  37  Tex.  478;  SUte  v. 
Leaver,  62  Wis.  387. 

10.  (MlBuaas  Imposiiig  Pmsltlss.  —  Dover  v. 
Tawressey,  2  Marv.  (Del.)  185;  Illinois  Cent. 
R.  Co.  V.  Galena,  40  HI.  344 ;  Hibbard  t>.  Chi- 
cago, 173  II).  91;  Hatton  V.  Chatham,  24  111. 
App.  622;  Com.  v.  Robertson,  s  Cush.  (Mass.) 
438;  Giardina  v.  Greenville,  70  Miss.  8g6; 
Carlisle  v.  Baker,  i  Yeates  (Pa.)  471 ;  State  f. 
Qeveland,  3  R.  J.  117;  Warwidc  v.  Mayo,  15 
Gratt.  (Va.)  528.  See  generally  the  title 
Okdihances,  vol.  21,  p.  999. 

In  Grand  Rapids  v.  Ht^jies,  15  Mich.  54.  a 
charter  provision  empowering  the  common 
council  to  prevent  and  remove  all  encroach- 
ments upon  the  streets  was  held  not  to 
authorize  it  to  impose  penalties  for  such  en- 
croachments, where  the  charter  specifically 
enumerated  various  powers,  not  including  this, 
which  the  council  might  render  effectual  by 
penal  prosectittons. 

A  municipality  empowered  merely  to  "  abate  " 
nuisances  has  no  power  to  impose  a  fine  for  the 
obstruction  of  streets,  such  obstruction  having 
been  declared  a  nuisance  by  statute.  Nevada 
V.  Hutchins,  59  Iowa  506. 

11.  Ex  p.  Taylor,  87  Cal.  91 ;  P-  Rinaldo. 
(Cal.  1890)  25  Pac.  Rep.  260;  Toledo,  etc,  R. 
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(2)  Remedies  of  Individttalx  —  (a)  lajonotloB.  —  A  private  individual  who 
receives  special  injuries  from  the  obstruction  of  streets,  such  as  an  abutting 
owner  whose  easement  of  access,  air,  light,  or  view  is  obstructed,  may  maintain 
a  suit  to  enjoin  the  obstruction,*  and  it  is  not  necessary  that  he  first  apply  to 
the  municipal  authorities  for  relief  or  that  he  own  the  fee  in  the  street.' 
But  to  entitle  an  individual  to  enjoin  the  obstruction  of  a  street  he  must  receive 
some  special  injury  therefrom  differing  in  kind  from  that  suffered  by  the 
general  public.^    It  h^  also  been  held  that  it  must  appear  that  the  individual 


Co.  V.  Chenoo,  43  111.  209;  State  v.  Lochte,  4s 
La.  Ann.  1405. 
1.  BunadiM  of  ladlvldnaiB  —  Zqjiuiotioii  — 

United  States.  —  Hart  v.  Buckner,  54  Fed.  Rep. 
935,  i  U.  S.  App.  488. 

Alabama.  —  Montgomery  First  Nat.  Bank  v. 
Tyson,  133  Ala.  459,  91  Am.  St.  Rep.  46. 

California.  —  Schavfete  v.  Doyle,  86  Cal.  107: 
Hdm  V.  HcQure,  107  Cal.  199. 

Florida.  —  Price  r.  Stratton,  (Fla.  1903)  33- 
So.  Rep.  644. 

Georgia.  —  Macon  v.  Harris,  75  Ga.  761 ; 
Kavanagh  v.  Mobile,  etc.,  R.  Co.,  78  Ga.  971 ; 
Cohen  v.  State  Bank,  81  Ga.  733;  Savannah, 
etc.,  R.  Co.  V.  Woodruff,  86  Ga.  94;  Southern 
Cotton  Oil  Co.  V.  Bull,  116  Ga.  776. 

Illinoit.  —  Carter  v.  Chicago,  57  111.  483 ; 
Earll  V.  Chicago.  136  III.  a77;  Field  v.  Barling, 
149  111.  556,  41  Am.  St  Rep.  311. 

Indiana. —  Debolt  v.  Carter,  31  Ind.  355; 
Pettis  f.  Johnson,  56  lad.  139;  Chicago,  etc.,  R. 
Co.  V.  Eisert,  137  Ind.  156;  Williams  v.  Citi- 
zens' R.  Co.,  130  Ind.  71,  30  Am.  St.  Rep.  201. 

Iowa.  —  Ingram  v.  Chicago,  etc..  R.  Co.,  38 
Iowa  669 ;  Pettit  v.  Grand  Junction,  (Iowa 
1903)  93  N.  W.  Rep.  381. 

KansoM.  —  Palmer  v.  Waddell,  2a  Kan.  35a; 
Mikesdl  v.  Durkee,  34  Kan.  509;  Atchison  St. 
R.  Co.  V.  Nave,  38  Kan.  744,  5  Am.  St.  Rep. 
800. 

KentHckyt — Alexander  v.  Tebeau,  71  S.  W. 
Rep.  427,  24  Ky.  L.  Rep.  1305 ;  Gibson  v.  Black. 
(Ky.  1888)  9  S.  W.  Rep.  379;  Louisville,  etc., 
R.  Co.  V.  Sonne,  (Ky.  1899)  53  S.  W.  Rep.  274. 

Maryland.  ~-  White  v.  Flannigain,  i  Md.  525, 
54  Am.  Dec  668 ;  Roman  v.  Strauss,  10  Ud.  89 ; 
Townsend  v.  Epstein,  93  Md.  537,  86  Am.  St. 
Rep.  44»- 

Michigan.  —  Pratt  v.  Lewis,  39  Mich.  7. 

Minnesota.  —  Schurmeier  v.  St.  Paul,  etc.,  R. 
Co.,  10  Minn.  82,  88  Am.  Dec  59;  Gustafaon  v. 
Hamm,  56  Minn.  334. 

Mississippi.  —  Canton  Cotton  Warehouse  Co. 
V.  Potts,  69  Miss.  31 ;  Biloxi  City  R.  Co.  v. 
Malon^,  (Misa.  1896)  19  So.  Rep.  832. 

Missouri,  —  Glaessner  v.  Anbenset^BoBch 
Brewing  Assoc.,  100  Mo.  so8;  Longworth  v. 
Sederic,  i6s  Mo.  221 :  Charles  H.  Heer  Dry- 
Goods  Co.  V.  Citizens'  R.  Co.,  41  Mo.  App.  63. 

New  Jersey.  —  Atty.-Gen.  v.  Morris,  etc.,  R. 
Co.,  19  N.  J.  Eq.  386. 

New  York.  —  Callanan  v.  Gilman,  107  N.  Y. 
360,  1  Am.  St.  Rep.  831,  modifying  52  N.  Y. 
Super.  Ct,  112,  which  affirmed  (N.  Y.  Super. 
Ct.  Spec.  T.)  67  How.  Pr.  (N.  Y.)  464; 
Bates  V.  Holbrook,  171  N.  Y.  460.  affirm- 
ing  67  N.  Y.  App.  Div.  »5:  Crooke  v. 
Anderson.  23  Hun  (N.  Y.)  266 ;  Hallock 
V.  Scheyer,  33  Hun  (N.  Y.)  iii  :  Overton 
V.  Olean,  37  Hun  (N.  Y.)  47:  Wilcken  v.  West 
gTVOfcl^  R.  Cq„  49  HiW  (N,  y.)  609.  »  N.  Y. 


Supp.  791 ;  Flynn  v.  Taylor,  53  Hun  (N.  Y.) 
167,  a^rmed  127  N.  Y.  596;  Wetmore  t;.  Story, 
22  Barb.  (N.  Y.)  414;  Jaques  v.  National  Ex- 
hibit Co.,  (Supm.  Ct.  Eq.  T.)  15  Abb.  N.  Gas. 
(N.  Y.)  250;  Elias  v.  Sutherland,  (Supm.  Ct. 
Spec.  T.)  16  Abb.  N.  Cas.  (N.  Y.)  126;  Hersea 
V.  Buffalo,  Sheld.  (N.  Y.)  445 ;  Forth  p.  Man- 
hattan R.  Co.,  58  N.  Y.  Super.  Ct.  356,  aMrmed 
134  N-  Y.  61S. 

Ohio.  —  Herrick  v.  Cleveland,  4  Ohio  Cir. 
Dec.  684,  7  Ohio  Cir.  Ct.  470;  Mantell  v. 
Bttcyrus  Telephone  Co.,  it  Ohio  Cir.  Dec.  274, 
20  Ohio  Cir.  Ct.  345 ;  Root  v.  Pennsylvania  Co., 
5  Ohio  Dec,  315,  7  Ohio  N.  P.  337;  Harrison  v. 
Pike,  7  Ohio  Dec.  (Reprint)  603,  4  Cine.  L. 
Bui.  156. 

Pennsylvania.  —  Sterling's  Appeal,  1 1 1  Pa. 
St.  35,  56  Am.  Rep.  346 ;  Potts  v.  Quaker  City 
El.  R.  Co,  i«i  Fa.  St.  396.  34  W.  N.  C.  (Pa.) 
261;  Thomas  v.  Inter-Courty  St.  R.  Co.,  167 
Pa.  St.  120,  36  W.  N.  C.  (Pa.)  176;  Faust  v. 
Second,  etc.,  St.  Pass.  R.  Co.,  3  Phila.  (Pa.) 
164,  15  Leg.  Int.  (Pa.)  221;  Barker  v.  Hart- 
man  Steel  Co.,  6  Pa.  Co.  Ct.  183;  Daflinger  v. 
PittaburB,  etc..  Tel.  Co.,  31  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  37.  14' York.  Leg.  Rec  46- 

Tennessee.  —  Leake  v.  Cannon,  a  Humph. 
(Tenn.)  169. 

Texas.  ~  Kalteyer  v.  Sullivan,  18  Tex.  Civ. 
App.  488. 

See  also  the  title  Abatement  or  Nuisances, 
vol.  I,  p.  71 ;  Abutting  Owners,  vol.  i,  p.  226; 
Nuisances,  vol.  21,  p.  706. 

2.  Montgomery  First  Nat.  Bank  v.  Tyson,  133 
Ala.  459,  91  Am.  St.  Rep.  46;  Herrick  v.  Qeve- 
land,  4  Ohio  Cir.  Dec.  684,  7  Ohio  Cir.  Ct.  470. 

S.  Hart  V.  Baekner,  54  Fed.  Rep.  925,  2  U. 
S.  App.  488. 

4.  United  5/a/«.  —  Currier  v.  West  Side  El. 
Patent  R.  Co.,  6  Blatchf.  (U.  S.)  487.  6  Fed. 
Caa.  No.  3,493- 

Califomia. —  Marini  v.  Graham,  67  Cal.  130. 
Connecticut.  —  Norwich    Gas    Light    Co.  V. 
Norwich  City  Gas  Co.,  25  Conn.  19. 

Florida.  —  Gamett  v.  Jacksonville,  etc..  R. 
Co.,  30  Fla.  889. 

Georgia.  —  Ison  v.  Manley,  76  Ga.  804. 
Idaho.  —  Stufflebeam  v.  Montgomery,  3  Idaho 
20. 

Illinois.  —  Stetson  v.  Chicago,  etc.,  R.  Co.,  75 
111.  74;  Patterson  v.  Chicago,  etc.,  R.  Co.,  75 
111.  588;  Truesdale  v.  Peoria  Grape  SugT  1" "  . 
loi  III.  561;  Corcoran  v.  Chicago,  etc..  R.  C'>-. 
149  III.  291 ;  Pittsburg,  etc.,  R.  Co.  v.  Cheeve-^. 
149  111.  430,  offirttiing  44  111.  App.  118;  Cliicr"*) 
Telephone  Co.  v.  Northwestern  Telephone  Cn  . 
199  111.  334,  affirming  100  111.  App.  57 :  Gutt^'v 
V.  Glenn,  201  III.  275;  Parlin  f.  Mttls,  11  III. 
App.  396 ;  Phelps  v.  Lake  St.  El.  R.  Co.,  60  III. 
App.  471 ;  McWethy  v.  Aurora  Electric  Light, 
etc.,  Co..  302  III.  218,  aMrming  104  III.  App.  479, 
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will  suffer  some  material  injury  that  will  be  irreparable  in  its  nature  and  cannot 
be  fully  compensated  in  damages.'  Laches  on  the  part  of  an  abutting  property 
owner  may,  as  in  other  cases,  be  ground  for  denying  an  injunction  at  his 
instance.*  And  if  the  complainant  is  himself  obstructing  a  street,  he  has  no 
standing  in  equity  to  enjoin  a  similar  obstruction  by  a  third  person.* 

(b)  AbOu  t»  DuwfM.  —  A  private  individual  may  maintain  an  action  at  law 
to  recover  special  damages  sufferef]  by  him  by  reason  of  the  obstruction  of  a 
street,^  and  it  is  immaterial  whether  he  is  or  is  not  the  owner  of  the  fee  of  the 
street.*  But  only  those  who  suffer  special  injury  different  in  kind  from  that 
suffered  by  the  general  public  can  recover  damages.* 

(fl)  I^eetment.  —  It  has  been  held  that  ejectment  will  lie  as  a  remedy  to 


Kansas.  —  Billard  v.  Erhart,  35  Kan.  611; 
Coffeyville  Mm.,  etc.,  Co.  v.  Citizens'  Natural 
Gas,  etc,  Co.,  55  Kan.  173. 

Kentucky.— l^y]axiA  v.  Short-Route  R.  Trans- 
fer Co..  (Ky.  1889}  II  S.  W.  Rep.  79- 

Louisiana.  —  New  Orleans  Gas  Light  Co.  v. 
Hart,  40  La.  Ann.  474,  S  Am.  St.  Rep.  544. 
See.  however.  New  Orleans  v,  Gravier,  11  Mart. 
(La.)  620. 

Massachusetts.  —  Jenks  v.  Williams,  115 
Mass.  217. 

Michigan.  —  Hawldns  v.  Sanders,  45  Mich. 
491. 

Minnesota.  —  Gundlaeh  c  Hamm,  6a  Minn. 
42- 

Missouri.  —  Charles  H.  Heer  Dry-Goods  Co. 
V.  Citizens  R.  Co.,  41  Mo.  App.  63. 

Montana.  —  Loeber  v.  Butte  Gen.  Electric 
Co..  16  Mont.  I,  50  Am.  St.  Rep.  468. 

Nebraska.  —  State  v.  Omaha,  14  Neb.  a6s,  45 
Am.  Rep.  108. 

Nev  Jersey.  —  Morris,  etc.,  R.  Co.  v.  Newark 
Pass.  R.  Co.,  5t  N.  J.  Eq.  379' 

New  York.  —  Pegr&m  v.  New  York  El.  R. 
Co..  147  N.  Y.  135,  affrming  (N.  Y.  Super. 
Ct.  Gen.  T.)  8  Misc.  (N.  Y.)  425;  Brooklyn 
City,  etc.,  R.  Co.  v.  Coney  Island,  etc., 
R.  Co.,  35  Barb.  (N.  V.)  364 ;  Sixth 
Ave.  R.  Co.  V.  Gilbert  El.  R.  Co..  (N.  Y.  Super. 
Ct,  Tr.  T.)  3  Abb.  N.  Cas.  (N.  Y.)  372;  Hamil- 
ton V.  New  York,  etc.,  R.  Co..  9  P»ge  (N.  Y.) 
171 ;  Gallagher  v.  Keating,  40  N.  Y.  App.  Div. 
81. 

Ohio.  —  Webb  V.  Ohio  Gas  Fuel  Co.,  9  Ohio 
Dec.  (Reprint)  662,  16  Cine.  L.  Bui.  121  ;  Har- 
rison V.  Mt.  Auburn  Cable  R.  Co.,  9  Ohio  Dec. 
(Reprint)  805,  17  Cine.  L,  Bui.  265;  Glidden  v. 
Cincinnati,  11  Ohio  Dec.  (Reprint)  853,  30 
Cine.  L.  BuL  313. 

Pennsylvania.  —  Blanchard  v.  Rerbnm,  10 
Phila.  (Pa.)  427.  3'  Leg.  Int.  (Pa.)  339;  Seita 
V.  Lafayette  Traction  Co.,  5  Pa.  Co.  Ct.  469; 
Cunningham  v.  Entrekin,  3  Pa.  Dist.  201,  34 
W.  N.  C.  (Pa.)  353;  Horner  v.  Craig,  a  W.  N. 
C.  (Pa.)  II. 

Tennessee.  —  Patton  v.  Chattanooga,  108 
Tenn.  197. 

1.  McWethy  V.  Aurora  Electric  Light,  etc, 
Co.,  3oa  111.  318,  affirming  104  111.  App.  479; 
Ofstie  V.  Kelly,  33  Minn.  440 ;  Roake  v.  Ameri- 
can Telephone,  etc.,  Co.,  41  N.  J.  Eq.  35  ;  Her- 
bert V.  Pennsylvania  R.  Co.,  43  N.  J.  Eq.  21; 
Adler  v.  Metropolitan  El.  R.  Co..  138  N.  Y.  173. 
reversing  (N.  Y.  Super.  Ct.  Gen.  T.)  a8  Abb. 
N.  Cas.  f  N.  Y.)  198 ;  Wormser  v.  Brown,  7a 
Hun   (N.   Y.)    93,   afHrmed   149   N.   Y.  163; 

Spadsr  V,  Nfw  Yprji  EI,  R,  Co.,  (N.  Y.  Super. 


Ct  Spec  T.)  3  Abb.  N.  Cas.  (N.  Y.)  467:  Ohio 
River  R.  Co.  v.  Gibbens,  35  W.  Va.  57. 

S.  Daflinger  v.  Pittsburg,  etc.,  Tel.  Co.,  31 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  37,  M  York  Leg. 
Rec.  (Pa.)  4fi. 

8.  Price  v.  Strattan,  (Fla.  1903)  33  So.  Rep. 
044. 

4.  Action  for  DamagM  —  California.  —  Schulte 
V.  North  Pac  Transp.  Co.,  50  Cal.  592. 

Colorado.  —  Jackson  v.  Kiel,  13  Colo.  378,  16 
Am.  St.  Rep.  307. 

District  of  Columbia.  —  Hopkins  v.  Baltimore, 
etc.,  R.  Co.,  6  Mackey  {D.  C.)  311. 

Indiana.  —  Musselman  f ,  Manly,  42  Ind.  46a. 

Iowa.  —  Dubuque  v.  Maloney,  9  Iowa  450,  74 
Am.  Dec.  358;  McGregor  v.  Boyle,  34  Iowa  268; 
Cain  V.  Chicago,  etc,  R.  Co.,  54  Iowa  255. 

Kentucky.  —  Bannon  v.  Romeiser,  (Kr-  1896) 
34  S.  W.  Rep.  1084. 

Massachusetts.  —  Stetson  v.  Faxon,  19  Pick. 
(Mass.)  147.  31  Am.  Dec  133. 

Minnesota.  —  Kaje  v.  Chicago,  etc.,  R.  Co., 
57  Minn.  43a.  47  Am.  St.  Rep.  637. 

Mississippi.  —  New  Orleans,  etc.,  R.  Co.  v. 
Moye,  39  Miss.  374. 

New  Jersey.  —  Runyon  v.  Bordine,  14  N.  J. 
L.  473. 

New  For*.  — Pierce  v.  Dart,  7  Cow.  (N.  Y.) 
609. 

Ohio.  —  Parrot  v.  Cincinnati,  etc.,  R.  Co.,  10 
Ohio  St.  634. 

Texas.  —  Shephard  v.  Bamett,  52  Tex.  6.38. 

tVashington.  —  Wilson  v.  West,  etc,  Mill  Co., 
38  Wash.  312. 

See  also  the  title  Nuisances,  vol.  21,  p.  713 
et  seq. 

ICaasort  of  Damagai.  —  Hopkins  v.  Western 
Pac.  R.  Co.,  50  Cal.  190 :  Florida  Southern  R.  Co. 
V.  Brown,  23  Fla.  104;  Advance  Elevator,  etc., 
Co.  V.  Eddy,  23  111.  App.  353;  Brakken  v. 
Minneapolis,  etc..  R.  Co.,  29  Minn.  41.  See 
also  Uline  v.  New  York  Cent.,  etc.,  R.  Co., 
loi  N.  Y.  98.  54  Am.  Rep.  661;  Baugh  v. 
Texas,  etc.,  R.  Co.,  80  Tex.  56- 

Exoaasivfl  Damages.  —  Bannon  v.  Romeiser, 
(Ky.  1896)  34  S.  W.  Rep.  1084. 

0,  Wilder  V.  De  Cou,  36  Minn.  10;  Brakken 
V.  Minneapolis,  etc.,  R.  Co.,  39  Minn,  41. 

e.  Hogan.v.  Central  Pac.  R.  Co.,  71  Cal.  83; 
East  Tennessee,  etc.,  R.  Co.  v.  Boardman,  96 
Ga.  356 :  McDonald  v.  English,  85  111.  23a ;  Daly 
V.  Cincinnati  St.  R.  Co.,  8  Ohio  Dec.  (Reprint) 
74Z.  9  Cine  L.  Bui.  270;  Wilson  v.  West,  etc. 
Mill  Co..  28  Wash.  313. 

The  Taet  that  the  Iqjnry  DUhn  In  VegTM 
Kmly,  without  difference  in  kind,  is  insufficient 
to  cntftk  Ae  individual  to  maintain  an  bcHqd 
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the  owner  of  premises  abutting  on  a  street,  as  owner  of  the  fee  subject  to  the 
public  easement,  for  special  injury  caused  by  the  permanent  obstruction  by  a 
third  person  of  the  surface  of  the  street  adjacent  to  the  property.' 

(d)  AbaUmint.  —  Individuals  may  abate  obstructions  in  streets  in  accordance 
with  the  general  principles  applicable  to  the  aba'tement  of  auisances.* 

.3.  Be^ilatioa  of  UtM  of  Streeti— «>.  In  Generau— The  legislature  has 
power  to  regulate  or  may  delegate  to  municipalities  the  regulation  of  general 
street  traffic  Thus,  requirements  that  vehicles  shall  carry  lights  at  night,'  and 
prohibitions  against  placing  or  carrying  on  sidewalks  any  showboard,  placard, 
or  sign  for  display,*  against  the  distribution  of  handbills  which  the  recipients 
would  naturally  throw  into  the  street  *  against  the  obstruction  of  streets  by 
persons  idly  standing  or  congregating  thereon,*  and  against  smoking  in 
streets,'  have  been  sustained.  But  it  has  been  held  that  under  a  general  power 
to  prevent  nuisances  a  municipality  cannot  prohibit  the  showing  or  exhibition 
of  stud  horses  on  the  streets  of  a  town.^  So  the  l^islature  cannot  empower 
a  municipality  to  exclude  all  "  business  avocations  "  nom  property  abutting  on 
boulevards* 

d.  Moving  Buildings  on  Streets.  —  The  right  of  an  individual  to  use 
streets  for  moving  buildings  through  them,  proper  expedition  being  employed 
so  as  to  cause  no  unnecessary  obstruction,  has  been  recognized ;  *•  but  a  third 
person  injured  by  the  failure'to  use  due  diligence,  for  instance  a  street-railway 
company  whose  tracks  are  obstructed,  is  entitled  to  recover  dam^res.**  And 
where  the  building  is  abandoned  in  the  street  so  as  to  obstruct  travel,  the 
municipality  may  recover  the  cost  of  removing  it.'*  Under  their  general 
power  of  control  over  streets,  municipalities  may  adopt  reasonable  regulations 
regarding  the  moving  of  buildings  thereon,  such  as  regulations  requiring  a 
permit  from  particular  officers,''  and  may,  it  seems,  absolutely  prohibit  the 


for  dam^res.  Shsubut  v.  St.  Paul,  lete^  R.  Co., 
21  Minn.  503 ;  Pittabtu^,  etc,  R.  Co.  v.  H amble- 
ton,  6  Ohio  Dec.  (Reprint)  721. 

1.  EUfletment.  —  Thomas  v.  Hunt,  134  Mo. 
392.  See,  however,  Redfield  v.  Utica,  etc.,  R. 
Co.,  25  Barb.  (N.  Y.)  54.  See  generally  the 
tide  EjECTHSNT,  vol.  10,  p.  473- 

S.  Abatonnit.  —  Consumers'  Gas  Trust  Co.  v. 
Htmttinger,  14  Ind.  Aitp.  1-56;  Laviosa  v.  Chi- 
ci^o,  etc.,  R.  Co.,  McGloin  (La.)  299;  Pater- 
son  R.  Co.  V.  Grundy,  51  N.  J.  Eq.  213 ;  Electric 
Constr.  Co.  v.  Heffeman,  58  Hun  (N.  Y.)  605, 
13  N.  Y.  Supp.  336;  Wolfe  V.  Pearson,  114  N. 
Car.  6ji  ;  Maffatt  v.  Perry,  3  Pittsb.  (Pa.)  8. 
And  see  the  title  Abatehbnt  of  Nuisamcss, 
vol.  I,  p.  63, 

a.  Bafotetion  of  Vm  €f  Steest*.  —  Dane  v. 
Mobile,  36  Ala.  304. 

4.  Com.  If.  McCafferty,  145  Maas.  384,  wherein 
an  ordinance  providing  that  "  no  person  shall  . 
place  or  carry  or  cause  to  be  placed  or 
carried  on  any  sidewalk  any  showboard,  placard, 
or  sign  for  the  purpose  of  there  displaying  the 
same,"  was  sustained  as  reaionable,  and  It  was 
held  that  such  ordinance  was  violated  where  the 
defendant  walked  upon  the  sidewalk,  having  over 
his  shoulders  a  piece  of  oilcloth,  wbii;h  he  wore 
like  a  vest  or  coat,  on  which  was  printed  the 
inscription :  "  Lastera  on  strike.  All  lastera 
are  requested  to  keep  away  from  P.  P.  Sherry 
until  the  present  trottble  is  settled.  Per  order 
L.  P.  U." 

0.  Wettengel  t>.  Denver,  ao  Colo.  552. 

Tn  Michigtm  it  has  been  held  that  a  muni- 
cipality empowered  to  clean  Its  streets  and  pre- 
Tcnt  ^  obstraction  thereof  could  not  absolntely 


prohibit  the  distribution  of  circulars,  handbills, 
or  advertising  cards  apon  the  street  People  v. 
Annstrong,  73  Mich.  290,  16  Am.  St.  Rep.  578. 

«.  Com.  V.  Challis,  6  Pa.  Super.  Ct,  130. 

Salvation  Amy,  —  In  Bloomingtoa  v.  Rich- 
ardson, 36  III.  App.  60,  an  ordinance  prohibiting 
"  public  meetings  "  on  streets  was  held  to  apply 
only  to  meetings  held  pursuant  to  some  notice 
intended  and  adopted  to  reach  the  general  pub> 
lie,  and  was  not  violated  by  members  of  the 
"  Salvation  Army "  who,  without  previous 
arrangement  or  notice,  stopped  on  the  street 
and  proceeded  to  sing,  pray,  and  testify,  thereby 
collecting  a  crowd. 

7.  Com.  V.  Thompson,  12  MeL  (Maas.)  231. 

$.  Nolin  V.  Franklin,  4  Yerg.  (Tenn.)  163. 

ft.  St  Louts  V.  Dorr,  145  Mo.  466,  $8  Am.  St 
Rep.  575. 

10.  Mering  Buildings.  —  Day  v.  Green,  4  Oub. 
(Mass.)  433 ;  Oaves  v.  Shattuck,  35  N.  H.  257. 
69  Am.  Dec  536;  Toronto  St  R.  Co,  r.  Dol- 
lery,  12  Ont  App.  679 ;  Rice  f.  Whitby,  25  Ont. 
App,  iQt.  See  also  Rice  v.  Buifalo  Steel  House 
Co.,  17  N.  Y.  App.  Div.  462.  Compare  Dick- 
son V.  Kewanee  Electric  Ught  etc.,  Co.,  3s  III. 
App.  379- 

Where  a  building  being  moved  is  allowed  to 
obstruct  traffic  unreasonably  it  may,  after  notice, 
be  destroyed  by  the  municipality.  Keatinff  v> 
Macdonald,  73  Conn.  125. 

11.  Toronto  St  R.  Co.  v.  DoUery,  la  Ont 
App.  679- 

It.  Concord  v.  Budleigh,  67  N.  H.  106.  Sea 
also  Caldwell  v.  Pre-cmptioa,  74  lU.  App.  32. 

11.  Keating  v.  MacdoMld,  73  Conn.  laSi 
Woodward  r,  Boaton.  115  Mass.  81;  Dv  flb 
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moving  of  buildings  through  the  streets,* 

c.  Parades  and  Processions.  —  The  rights  of  individuals  to  make  a 
reasonable  use  of  streets  for  parades  or  processions  has  frequently  been  upheld.* 
But  an  unreasonable  use  of  the  streets  for  such  purposes,  so  as  materially 
to  obstruct  travel,  is  not  warranted.'  Reasonable  regulations  with  regard  to 
the  use  of  streets  for  parades  and  proce^isions  may  be  imposed  by  the  munici- 
pality,* such  as  requirejnents  that  a  permit  be  obtained  from  particular  muni- 
cipal officers.*  But  it  seems  that  the  use  of  streets  for  such  purposes  cannot 
be  absolutely  prohibited  without  regard  to  circumstances.* 

d.  Noises  ok  Streets.  —  Municipalities  may  be  empowered  to  impose 
reasonable  regulations  with  regard  to  the  making  of  noises  on  streets,*  such 
as  the  beating  of  drums*  or  the  delivery  of  orations  or  harangues.*  Ordi- 
nances prohibiting  the  making  of  such  noises  without  a  permit  being  first 
acquired  from  particular  municipal  officers  have  been  sustained  as  valid.'** 

Restrictions  as  to  Vehicles  and  Loads.  —  The  power  reasonably 
to  regulate  the  use  of  streets  by  vehicles  of  unusually  large  size,  or  by  those 
whose  mode  of  use  would  greatly  embarrass  or  endanger  public  travel,  has 
been  upheld,  and  regulations  prescribing  certain  streets  Tor  such  vehicles  and 
prohibiting  their  presence  in  other  streets  have  been  held  to  be  reasonable.*' 

DrlTliiff  Oftttle  Thnoffc  Bti«ati.  —  In  New  Jersey  it  has  been  held  that  a  munici- 
pality empowered  to  "  regulate  and  control "  the  driving  of  cattle  through 
streets  was  not  empowered  to  prohibit  siich  driving.** 

BMtiietIn  M  to  w«ight  of  totdi.  —  Under  the  general  power  to  regulate  the  use 
of  streets^  municipalities  may  impose  reasonable  'restrictions  as  to  the  weight 
of  loads  to  be  hauled. "  Thus,  an  ordinance  prohibiting  persons  hauling  greater 


Green,  4  Cutli.  (Mass.)  433;  Concord  v.  Bur- 
leigh, 67  N.  H.  106;  Eureka  City  v.  Wilsoa,  15 
Utah  53;  Toronto  St  R.  Co.  v.  DoUery,  12 
Ont  App.  679. 

1.  Eureka  City  o.  Wilson,  15  Utah  53. 

S.  PuradM  and  PnMMMions.  —  Matter  of  Fish- 
ery, 105  Cal.  558;  Chicago  v.  Trotter,  136 
111.  430;  Anderson  v.  Wdlington,  40  Kan.  173. 
10  Am.  St.  Rep.  175 ;  People  v.  Rochester,  44 
Hun  <N.  Y.)  166;  State  v.  Hughes.  7'  N.  Car. 
»S ;  Matter  of  Gribben,  5  Okta.  379. 

A  HBfing  "  BalYstion  Amy  "  ProcMiion,  march- 
ing on  Sunday  through  city  streets,  has  been  held 
not  to  constitute  a  nuisance  or  to  violate  a  city 
ordinance  forbidding  noise  io  streets.  Peopte 
V.  Rochester,  44  Hun  (N.  Y.)  166. 

S.  Mackall  v.  Ratchford,  Sa  Fed,  Rep.  41; 
Chariton  v.  Simmons,  87  Iowa  326 ;  Cook  v. 
Dolan,  19  Pa.  Co.  Ct.  401. 

4.  Chariton  v.  Simmons,  87  Iowa  aaS, 

5.  Chariton  o.  Simmons,  87  Iowa  226.  See, 
however,  Chicago  v.  Trotter,  136  III.  430,  affirm- 
ing 33  111.  App.  206 ;  Rich  V.  Naperville,  42 
lU.  »aa ;  Matter  of  Frazee,  63  Mich.  399,  6  Am. 
St.  Rep.  310. 

6b  Qiicago  V.  Trotter,  136  III.  430;  Rich  v, 
Napernlle,  4a  IlL  App.  222 ;  Anderson  v.  Wel- 
lington, 40  Kan.  173,  to  Am.  St.  Rep.  175; 
Matter  of  Fraiee,  63  Midi.  396,  6  Am.  St.  Rep. 
310;  State  V.  Dering,  84  Wis.  585,  36  Am.  St. 
Rep.  948- 

7.  VoUes  m  Streets,  —  Com.  v.  Ptaisted,  148 
Mass.  375,  12  Am.  Sl  Rep.  566  {stated  under 
Itinbkant.  vol.  17,  p.  578)  ;  People  v.  Rochester, 
44  Hnn  (N.  Y.)  166.  See  also  Matter  of  Grib- 
ben, 5  Okla.  379,  holding  that  an  ordinance 
against  noise  of  drums  and  other  musical  instni- 
meats  was  not  an^orized  under  the  charter 


t.  Matter  of  Flaherty,  105  Cal.  558.  See 
Roderick  v.  Whitaon,  51  Hun  (N.  Y.)  6jo. 

9.  Pedrick  v.  Bailey,  la  Gray  (Mass.)  161; 
Com.  V.  Abrahams,  156  Mass.  57. 

Making  a  speech  in  the  street  is  not  neces- 
sarily illegal  at  common  law.  Faiihanks  v. 
Kerr,  70  Pa.  St.  86,  10  Am.  Rep.  664. 

10.  Hatter  of  Flaherty,  105  Cal.  558;  Rod- 
erick V.  Whitson,  51  Hun  (N.  Y.)  620.  See^ 
however.  Rich  v.  Naperville,  4a  IlL  App.  222; 
Anderson  v.  Wellington,  40  Kan.  173,  10  Am. 
St.  Rep.  17s. 

11.  ExeloslonofPartiealaT  Wagons  from  Streets. 
—  Cicero  Lumber  Co.  v.  Cicero,  i;6  III.  9,  68 
Am.  St.  Rep.  155;  Brodbine  v.  Revere,  182 
Mass.  598;  Com.  v.  Stodder,  a  Cush.  (Mass.) 
562,  48  Am.  Dec.  679-  See  also  Sute  v. 
Waddell,  49  Minn,  500. 

The  Use  of  Traetlon  Xngtoes  on  a  street  ean- 
not,  it  has  been  held,  be  forbidden  under  statu- 
tory authority  "to  regulate  the  use  of  coaches, 
backs,  drays,  and  other  vehicles,  for  the  trans- 
portation of  passengers,  freight  or  other 
articles,"  and  to  exercise  a  general  exclusive 
power  over  the  streets,  Bogue  v,  Bennett,  156 
Ind.  478,  83  Am.  St  Rep.  aia. 

Bxoluion  VnzessOBabliB.  —  In  Maine  it  has 
been  held  that  an  ordinance  limiting  the  use  by 
wagons  carrying  a  specified  load  to  a  certain  part 
of  a  street  would  be  invalid  as  unreasonable 
if  the  portion  of  the  street  set  apart  for  wagons 
so  loaded  was  not  suitable  for  the  purpose. 
State  V,  Boardman,  93  Me.  73. 

1ft.  McConviU  v.  Jersey  City.  39  J.  L. 
38. 

18.  Bestriotlons  as  to  Leads,  —  State  v.  Board- 
man,  93  Me.  73 ;  Utica  v.  Blakeslee,  (County 
Ct.),  46  How.  Pr.  (N.  Y.)  165  ;  People  v.  Wilson, 
(Supm.  Ct  Gen.  T.)  16  N.  Y,  Supp.  583. 
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loads  than  three  thousand  five  hundred  pounds  upon  wagons  whose  tires  are 
less  than  three  inches  wide,'  and  an  ordinance  prohibiting  the  carrying  on  any 
vehicle  of  a  load  the  weight  whereof  exceeds  three  tons,  unless  such  load  con- 
sists of  an  article  which  cannot  be  divided,'  have  been  upheld. 

/.  Regulations  as  to  Speed.  —  Municipalities  have  power  to  impose 
reasonable  regulations  upon  the  speed  of  vehicles,'  and  ordinances  restricting 
speed  have  been  held  to  be  applicable  to  fire  engines  and  wagons  responding 
to  fire  alarms,*  and  also  to  ambulances.*  In  a  prosecution  under  an  ordinance 
prohibiting  fast  driving,  the  fact  that  no  one  was  endangered  by  such  driving 
IS  immaterial,  and  evidence  of  the  defendant's  reputation  as  a  careful  driver  is 
inadmissible.*  The  motive  under  which  a  defendant  acted  in  driving  at  a  speed 
violative  of  a  municipal  ordinance  does  not  affect  the  question  of  his  guilt, 
though  such  motive,  it  has  been  held,  should  be  considered  with  a  view  to 
inflicting  an  appropriate  penalty.' 

^.  Bicycles.  —  The  use  of  streets  and  sidewalks  by  bicycles  has  been 
treated  in  another  place.* 

A.  Riding  or  Driving  on  Sidewalks.  —  The  primary  object  of  side- 
walks is  for  the  accommodation  of  pedestrians,  and  riding  or  driving  thereon 
may  be  prohibited.*  Oti  the  other  hand,  the  municipality  may  authorize 
the  use  of  sidewalks  by  teams,  as  in  a  case  where  the  street  proper  is  so 
obstructed  by  street-car  tracks  as  to  prevent  the  standing  of  a  team  on  the 
street  without  obstructing  the  tracks.**  It  has  been  held  not  to  be  necessarily 
illegal  to  back  a  wagon  across  a  sidewalk  for  the  purpose  of  unloading  mer- 
chandise through  the  windbw  of  a  building.**    General  prohibitions  against 


1.  Hamaon  v.  Elgin,  53  111.  App.  45a. 
8.  Com.  V.  Mulball,  162  Mass.  4961  44  Am.  St 
Rep.  387. 

S.  tpiifl  B«fa]atlm> — Carswell  v.  Wilming- 
ton, 3  Manr.  (Del.)  360;  Morton  v.  Prince- 
ton, t8  111,  383 ;  N^lis  V.  Hayward,  48  Ind. 
19;  Com,  V.  Worcester,  3  Pick,  (Mass.)  46a; 
People  V,  Little,  86  Mich.  125;  City  Council 
V.  Dunn,  i  McCord  L.  (S,  Car,;  333. 

An  ordinance  imposing  a  fine  upon  any  per- 
son who  shall  wilfully,  etc.,  ride  or  drive  animals 
on  the  streets  "  faster  than  an  ordinary  trot " 
is  not  unreasonable,  and  the  description  of  the 
gait  is  not  vague  or  tmcertain.  Nralis  v.  Hay- 
ward,  48  Ind.  19. 

In  Miwaohnsatts  it  has  been  held  that  a  city 
empowered  by  ordinance  to  prohibit  persons 
from  riding  or  driving  upon  any  street  "  at  a 
rate  of  speed  which  it  deems  inconsistent 
with  the  public  safety "  could  not  prohibit  the 
riding  or  driving  "  at  an  immoderate  gait  so  as 
to  endanger  or  expose  to  injury  any  person 
standing,  walking,  or  riding  in  or  on  tiie  same." 
The  court,  while  recognizing  that  the  ordinance 
could  prohibit  driving  or  riding  at  a  particu- 
lar gait,  as  at  a  trot  or  gallop,  as  in  Com, 
V.  Worcester,  3  Pick.  (Mass.)  462,  said  that 
it  did  not  authorize  the  imposition  of  a  penalty 
for  driving  at  a  rate  of  speed  or  at  a  gait  which 
should  be  found  upon  inquiry  into  the  circum- 
stances to  have  been  immoderate  so  as  to  expose 
persons  to  injury,  the  intention  of  the  legisla- 
ture being  that  tiie  city  should  determine  what 
specific  act  should  be  unlawful.  Com.  v,  Roy, 
140  Mass.  432, 

QuMtlon  of  Law,  —  The  question  whether  a 
speed  regulation  is  reasonable  or  not  is  a  ques- 
tion of  law  for  the  decision  of  the  court.  Com, 
f.  Worcester,  .1  Pick,  (Mass,)  462, 

4.  Hre  DspartDMiit.  —  Carswell  v.  Wilming- 
ton, 3  Marv.  (Del,)  360;  Morse  v.  Sweenie,  15 


111,  App.  486,  But  see  State  v.  Sheppard,  64 
Minn.  287;  Farley  v.  New  York,  152  N,  Y. 
222,  57  Aax,  St.  Rep.  511 ;  and  the  title  Law  op 
THE  Road,  vol.  18,  p.  587. 

5.  Amboluoai; — People  v.  Little,  8fi  Mich. 

125- 

6.  Com,  p.  Worcester,  3  Pick.  (Mass.)  46a. 

7.  Morton  v.  Princeton,  18  111.  383, 

8.  Bleyoles.  — -  See  the  title  Bicycles,  vol.  4, 
p,  15.  See  also  Mercer  v.  Corbin,  117  Ind.  450, 
10  Am,  St.  Rep,  76;  Swift  v.  Topeka.  43  Kan. 
671';  Purple  V.  (Greenfield,  138  Mass.  i;  Custer 
V,  New  Philadelphia,  11  Ohio  Cir.  Dec.  9,  20 
Ohio  Cir.  Ct.  177;  Com,  v.  Forrest,  170  Pa.  St. 
40,  37  W.  N.  C.  (Pa.)  19. 

Aathoriilng  Riding  of  BicyolN  on  Sidewalks.  — 
Lee  V.  Port  Huron,  128  Mich.  533,  8  Detroit 
Leg.  N.  7S4;  Lechner  v.  Newark.  (Supm.  Ct 
Spec.  T.)  19  Misc.  (N.  Y.)  452. 

Idchts  After  Vlght.— Des  Moines  v.  Kdler, 
116  Iowa  648,  93  Am.  St.  Rep.  268. 

Froblbitiona  Against  Riding  Bicyels  on  Side- 
walk. —  Fuller  V.  Redding,  (Sufrni.  Ct  Spec. 
T.)  16  Misc.  (N,  Y.)  634;  People  v.  Meyer, 
(County  Ct.)  26  Misc.  (N.  Y.)  117;  Com.  v. 
Forrest,  170  Pa.  St,  40,  A  prohibition  against 
riding  a  bicycle  on  the  sidewalk  does  not  apply 
to  a  tricycle  operated  by  hand  by  a  cripple. 
Wheeler  v.  Boone,  108  Iowa  235. 

8oanding<  Alurm  at  Street  Crossings,  —  Em- 
poria V.  wagoner,  6  Kan.  App.  659. 

9.  Riding  or  Driving  on  Sidewalks.  —  Indian- 
apolis V.  Higgins,  141  Ind,  i;  Cora.  v.  Forrest, 
170  Pa.  St.  40. 

Condition  of  Street  ai  Excnse  Wlien  Known  Bs< 
forehand.  —  State  v.  Brown,  109  N,  Car.  802. 

Liability  of  Master  for  Act  of  Servant  la  Dtiv. 
ln|r  OS  Udainilk.  —  State  v.  Bacon,  40  Vt.  456. 

10.  Merritt  V,  Fitzgibbons,  102  N.  Y.  362. 

11.  Hand  v.  Klinker,  54  N.  Y.  Super.  Ct.  433* 
In  backing  wagons  or  trucks  across  sidewalks 
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riding  or  driving  on  sidewalks  have  been  held  ndt  to  apply  to  crossing  side> 
walks  in  removing  dirt  from  excavations*  or  to  driving  across  them  in  entering 
or  leaving  stables  or  other  buildings  on  lots  abutting  on  streets.* 

VwMu  Driving  Anlmab  Along  ft  itroot  may  be  prohibited  from  allowing  them  to 
go  upon  sidewalks.* 

*.  Standing  Wagons  on  Streets. —  The  length  of  time  during  which 
vehicles  shall  be  allowed  to  stand  upon  streets  may  be  prescribed  or  regulated,^ 
and  municipalities  may  prohibit  the  stopping  of  vehicles  upon  crosswalks,* 
the  leaving  of  teams  unfastened  or  unattended  in  the  street,*  or  the  leaving 
in  the  streets  of  vehicles  not  in  use.^  A  prohibition  against  stopping  with  a 
vehicle  longer  than  a  specified  time  has  been  held  to  refer  to  a  voluntary  and 
not  to  an  involuntary  stoppage,*  but  to  apply  to  licensed  peddlers.*  At  com- 
mon law  stopping  a  wagon  upon  a  street  is  not  illegal  unless  it  unreasonably 
obstructs  ths  travel  upon  the  street.** 

/  Hack  Stands.  —  Municipalities  have  no  implied  power  to  authorize  the 
exclusive  use  by  an  individual  of  a  part  of  a  street  for  a  hack  stand  **  nor  to 

?;rmit  a  use  for  such  purpose  which  will  unreasonably  obstruct  street  travel.** 
he  power  to  establish  stands  for  hacks  in  streets  in  front  of  public  buildings  *' 
or  ^wrtjt-public buildings,  such  as  depots,'*  has  been  upheld,  but  it  is  otherwise 
as  to  streets  in  front  of  private  property  in  the  absence  of  consent  of  the 
owner.**  The  power  to  prohibit  the  standing  of  hacks  except  at  designated 
places  has  been  upheld.**  Hackmen  have,  however,  the  right  to  make  a  rea- 
sonable use  of  the  streets  for  taking  up  and  letting  down  their  passengers.*'' 
k.  Markets.  — The  subject  of  the  use  of  streets  for  markets,  and  their 
regulation  and  control,  has  t^^en  treated  in  another  place.**' 

for  the  purpose  of  tuloadiiig  merchaodiM, 
drivers  must,  of  course,  use  reasonable  care  to 
avoid  injuring  pedestrians.  Goff  v.  Akers,  (N. 
Y.  Super.  Ct.  Gen.  T.)  i  Misc.  (N.  Y.)  468. 

I.  In  re  O'Keefe,  (Brook^  0.tg  Ct.  Gen. 
T.J  19  N.  Y.  Supp.  6?6. 

S.  In  re  O'Keefe,  (Brooklyn  City  Ct.  Gen.T.) 
19  N.  Y.  Supp.  676;  Ptiiladelphia  v.  Wright,  4 
Pbila.  (Pa.)  138,  17  L^*  Int.  (Pa.)  349- 

5.  Com.  V.   Curtis,  9  Allen   (Uast.)  a66 
(swine). 

4.  SUndlng  W^ona  on  StTMta.  —  Com.  i>. 
Fenton,  139  Mass.  195;  Com.  v.  Rowe,'  141 
Mass.  79;  Com.  v.  Lagorio,  141  Mass.  8t ;  Com. 
V.  Harding,  Thach.  Crim.  Cas.  (Mass.)  270. 

6.  A  Pr^UtioB  t  StoppiBf  TrtddM  on 
Cronwalki  is  violated  whether  travel  over  the 
crosswalk  is  stopped  or  not.  Com.  v,  Derby,  162 
Mass.  183. 

Ballroad  Trains.  —  The  charter  of  a  city  au- 
thorizing the  adoption  of  ordinances  to  prevent 
the  encumbering  of  streets  with  carriages  au- 
thorizes an  ordinance  to  prevent  the  stopping 
of  railroad  trains  over  street  crossings,  Du- 
luth  p.  Mallett,  43  Minn.  204.  See  also  Burtrer 
V.  Missouri  Pac  R.  C^.,  112  Mo.  238,  34  Am. 
St.  Rep.  379- 

6.  Bott  V.  Pratt,  33  Minn.  323,  53  Am.  Rep. 
47;  Sondheim  v.  Nassau  Brewing  Co.,  60  N,Y. 
App.  Div.  463. 

7.  State  V.  Rayantis,  55  Minn.  126,  holding 
also  that  such  an  ordinance  was  not  applicable 
to  a  push-cart  peddler  stopping  for  half  an  hour 
to  sell  his  wares. 

t.  Com.  V.  Brooks,  99  Mass.  434. 
9.  Cora.  V,  Fenton,  139  Mass.  195;  Com.  v. 
Lagorio.  141  Mass.  81. 
la  State  V.  Edens,  85  N.  Car.  $2*. 

II.  Hiok  luadi.— In  Carry  v.  Dist  of  Co- 


Itunbia,  14  App.  Cas.  (D.  C.)  423,  the  police 
regulation  of  the  commissioners  of  the  District 
of  Coluiflbia  setting  apart  a  portion  of  a  street 
for  the  exclusive  use  of  the  hack  service  of  a 
railroad  company  was  held  invalid  as  giving 
exclusive  privileges  to  the  railroad  company  and 
prohibiting  all  other  persons  from  engaging  in 
«  lawful  bosinesB  at  die  place  dedgnated.  See, 
however,  Odell  v.  Bretney,  62  N.  Y.  App.  Div. 
595- 

IS.  Odell  V,  Breney,  (Supm.  Ct  Spec.  T.)  38 
Misc.  (N.  Y.)  603. 

IS.  Masterson  v.  Short,  (N.  Y.  Super.  Ct. 
T.)  33  How.  Pr.  (N.  Y.)  481,  3  Abb.  Pr.  N.  S. 
(N.  Y.)  IS4,  7  RoU.  (N.  Y.)  241. 

14.  Pennsylvania  Co.  v.  Chicago,  r8i  111. 
389. 

15.  McCafFr^  v.  Smith,  41  Hun  (N.  Y.)  117: 
Branahan  f.  Cincinnati  Hotel  Co.,  39  Ohio  St. 
333,  48  Am.  St.  Rep.  457,  affirming  Cincinnati 
Hotel  Co.  V.  Branahan,  8  Ohio  Dec.  (Reprint) 
305,  7  Cine.  L.>Bul.  57.  See  also  the  title 
Abutting  Owners,  voL  I,  p.  ±26,  where  the  last 
case  is  quoted. 

18.  Montgomery  v.  Parker,  I14  Ala.  118,  62 
Am.  St.  Rep.  95;  Com.  v.  Matthews,  122  Mass. 
60. 

Booh  OnOuuMt  Vot  AppUeable  to  Hotel  Omnl- 
boi.  — Oswego  v.  Collins,  38  Hun  (N.  Y.)  171. 

Heeesiit;  for  Deflnlteasss.  —  Where  an  ordi- 
nance provided  that  "  cabs  shall  stand  on  B.. 
between  J.  and  W.  streets,"  etc.,  without  an  ex- 
press prohibitipn  against  their  standii^  on  other 
parts  of  other  streets,  it  was  held  that  their 
standii^  in  other  places  was  not  prohibited. 
Helena  v.  Gray,  7  Mont  486. 

IT.  People  V.  Brookfield,  6  M.  Y.  App.  Div. 
398. 

18,  Karicsts. — See  the  title  Markets,  vol.  19, 
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Vn  Cau  AXd  Bepaib'QT  BtBBBTI  — 1.  In  G«n6ral. The  duty  to  keep 
streets  in  repair  is  imposed  as  a  general  rule  upon  the  municipalities,'  and  in 
order  to  perform  this  duty  they  may  do  whatever  is  necessary  to  make  the 
streets  safe  and  convenient  for  travel.  Thus,  the  municipality  may,  when 
necessary  to  render  the  'street  safe  for  travel,  erect  a  barrier  acro^  an  open 
passageway  below  the  level  of  the  street.*  In  some  instances  statutes  have 
imposed  upon  abutting  owners  the  duty  to  keep  the  streets  in  repair,  and  have 
authorized  the  municipality,  where  the  abutting  owner  refuses  to  perform 
such  duty,  to  make  the  necessary  repairs  and  cpUect  the  reasonable  cost 
thereof  from  such  owner." 

2.  Work  on  Street  by  Inhabitants  —  The  subject  of  requiring  inhabitants  to 
work  upon  the  street  of  the  municipality,  will  be  found  treated  elsewhere  in 
this  volume.'* 

3.  Im'nries  from  Befeotive  Streets  and  Sidewalks.  —  The  liability  of  munici- 
palities for  injuries  to  travelers  from  defects  In  streets  and  sidewalks  is  treated 
under  another  title.* 

VUL  AOIIOHS  TOB  Ixnrsns  XO  Stxezts.  —  Municipalities  upon  which  the 
duty  of  maintaining  the  streets  In  repair  is  imposed  may  sue  to  recover 
damages  for  injuries  thereto  by  individuals.* 

IX.  Eailboads  ur  Siueti— 1.  Scope  of  Seetion. — This  section  is  designed 
to  treat  of  the  longitudinal  occupation  of  streets  in  cities  and  towns  by  ordinary 
steam  railroads  used  for  the  carriage  of  both  goods  and  passengers,  and  by 

Erivajte  railroads  operated  by  steam.  The  law  in  regard  to  the  use  of  rural 
ighways  by  railroads,'  the  occupation  of  streets  and  highways  by  street  rail- 
roads,^ and  the  crossing  of  streets  and  highways  by  railroads,  is  fully  treated 
elsewhere  in  this  volume.* 

2.  Bigkt  to  Use  Streets  fbr  BaUroad  Fnrposes— a.  Legislative  Authority 
—  (i)  Necessity  for.  —  In  the*  absence  of  clear  authority  conferred  by  the 
legislature,  or  by  a  municipality  acting  as  its  agent,  a  steam  railroad  cannot 
be  built  in  a  public  street.'*  ' 

(2)  Power  of  Legislature  to  Give.  —  Subject  to  constitutional  limitations, 
it  is  clearly  within  the  power  of  the  legislature  to  authorize  the  occupation  of 

p.  1 139.   See  also  Savannah  v.  Wilton,  49  Ga.  8.  Oosnpatlon  of  Streeti  and  HigliwaTS  bjStrMt 

476;  Atwater  v.  Newark,  7  N.  J.  L.  J.  176;  Bailroadi.  —  See  the  title  Stseet  Railways, 

McDonald  v.  Newark,  42  N.  J.  Eq.  136;  Mat-  ante,  p.  3. 

ter  of  Fiegle,  (Supm.  Ct.  Spec.  T.)  36  Misc.  8,  Onmiiic  of  BtnoU  Md  Hiffhinyi  1>y  Ball* 

(N.  Y.)  27;  St.  John  v.  New  York,  3  Boaw.  (N.  roadi.  — See  the  title  Crossihgs,  voL  8,  p. 

Y.)  483;  Wilder  v.  Cincinnati,  4  Ohio  Dec.  104,  335. 

I  Ohio  N.  P.  347 ;  Hites  v.  Dayton,  8  Ohio  Dec.  tO.  Ho  Bight  in  Aboonoo  of  dear  LogUlativo 

(Reprint)  170,  6  Cine.  L.  Bui.  14a;  Denehcy  v.  Anthorit;. —  Au^sta,  etc.,  R.  Co.  v.  Augusta, 

Harrisburg,  a  Pearaon  (Pa.)  330.  100  Ga.  701 ;  Georgia  Southern,  etc.,  R.  Co.  v. 

1.  Caro  and  Bopair       Stroatl.  —  Noja   v.  Ray.  84  Ga.  37S ;  Daly  v.  Georgia  Southern, 

Ward,  19  Conn.  250;  M'Gowan  v.  Windham,  as  etc.,  R.  Co.,  80  Ga.  793,  la  Am.  St.  Rep.  a86; 

Conn.  86 ;  Leverich  v.  New  Vork,  66  Barb.  (N.  '  Owensboro  v.  Owensboro,  etc.,  R.  Co.,  (Ky. 

Y.)  623.  1897)  40  S.  W.  Rep,  916;  Cornwall  v.  Louis- 

8.  Alger  v.  Lowell,  3  Allen  (Maas.)  40a.  ville,  etc.,  R.  Co.,  87  Ky.  7a ;  Fort  St.  Union 

8.  Halt  V.  Gaven,  12  Cal.  476.  Depot  Co.  v.  State  R.  Crossing  Board,  81  Mich. 

4.  See  the  title  Taxation,  post.  248;  PennE^lvanta  R.  Co.'s  Appeal,  115  Pa.  St. 

0.  See  the  title  Highways,  vol.  15,  p.  4ao  514;  Com.  v.  Erie,  etc.,  R.  Co.,  vj  Pa.  St.  339, 

€i  stq.  67  Am.  Dec.  471.    And  see  Peoi^e's  Rapid 

6.  Aotlos  for  Injury  to  Knot.  —  Centerville  v.  Transit  Co.  v.  Dash,  las  N.  Y.  93* 

Woods,  57  Ind.  193;  Sioux  City  v.  Weare,  59  Tho  Straatt  of  the  City  of  Waahlagtoa  cannot 

Iowa  95 ;  Powell  County  v.  Kentucky  Union  be  used  for  railroad  purposes  without  authority 

Lumber  Co.,  (Ky.  1893)  24  S.  W.  Rep.  114;  from  Congress.    District  of  Columbia  v.  Balti- 

Monmouth  v.  Gardiner.  .15  Me.  247;  New  Salem  more,  etc.,  R.  Co.,  114  U.  S.  453. 

V.  Eagle  Mill  Co.,  138  Mass.  8;  Shrewsbury  v.  The  PurebaflO  of  the  Foo  in  lands  included  in 

Brown,  25  Vt.  197.  a  public  street  will  not  authorize  a  railroad  to 

Aetlan  by  Abnttlag  Fxoporty  Owner.  —  Parish  occupy  such  street  in  the  absence  of  l^slative 

V.  Baird,  t6a  N.  Y.  30a.  authority.   Atty.-Gefi.  v.  Morris,  etc.,  R.  Co.,  19 

T.  Via  of  Bnral  Highway!  by  Bailroadi.  —  See  N.  J.  Eq.  387,  rtvtrsed  on  another  point,  to  N. 

the  title  Railboads,  toL  33,  p.  706.  J.  Eq.  530. 
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streets  in  cities  and  towns  by  steam  railroads,!  even  without  the  consent  of 
the  municipalities  concerned;*  and  this  power  of  authorization  may  either 
be  exercised  by  the  legislature  directly,  or  its  exercise  may  be  delegated  to  the 
municipal  authorities.' 

b.  Municipal  Consent— (i)  Necessity  /^r.  —  Railroad  companies  are 
frequently  required  by  their  charters,  or  by  the  general  statutes  of  the  state, 
to  obtain  the  consent  of  the  municipal  authorities  before  occupying  public, 
streets  in  cities  and  towns.''    But  where  such  consent  is  not  required  by  stat- 


1.  Lcffiilstnn  May  AnthorlM  Um  of  8tr*ott  by 

BailiOAdl  —  D  istrict  of  Columbia.  —  Gluk  v. 
Baltimore,  etc.,  R.  Co.,  19  D.  C  412. 

Georgia.  —  Davis  V.  East  Tenneuec,  etc..  R. 
Co.,  87  Ga.  60s :  I>aly  v.  Georgia  Southern,  etc., 
R.  Cb.,  80  Ga.  793,      Am.  St.  Rq».  06. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Joliet,  79 
111.  S5- 

Kentucky.  —  Fulton  v.  Short  Route  R.  Trans- 
fer Co.,  85  Ky.  640,  7  Am.  St.  Rep.  619;  Lexing- 
ton, etc.,  R.  Co.  V.  Applegate,  8  Dana  (Ky.) 
'89.-33  Am.  Dec.*497. 

Louisiana.  —  Werges  v.  St.  LoiUs,  etc.  R. 
Co.,  35  La.  Ann.  641 ;  Harriion  v.  Htm  Orleans 
Pac.  R.  Co.,  34  La.  Ann.  46a,  44  Am.  Rep.  438; 
New  Orleans,  etc.,  R.  Co.  V.  New  Orleuii,  a6 
La.  Ann.  517. 

Maryland.  —  O'Brien  v.  Bsltimon  Boh  R. 
Co.,  74  Md.  363. 

Missouri.  —  Dubach  v.  Hannibal,  etc.,  R.  Co., 
8g  Mo.  483. 

Nne  Jersey.  —  Paterson,  etc.,  Horoe  R.  Co. 
V.  Paterson,  14  N.  J.  Eq.  158;  Horrii,  etc,  R. 
Co.  V.  Newark,  10  N.  J.  Eq.  353. 

New  York.  —  Matter  of  New  York  Cent.,  etc., 
R.  Co.,  77  N.  Y.  348;  People  v.  Long  Island  R. 
Co.,  (Supm.  Ct.  Spec  T.)  9  Abb.  N.  Coo.  (N. 
Y.)  181. 

Pennsylvania.  —  Mercer  v.  Pittsburgh,  etc.,  R. 
Co,  36  Pa.  St.  99 ;  Com.  v.  Erie,  etc,  R.  Co.,  a7 
Pa.  St.  339,  67  Am.  Dec  471 ;  Yost  v.  Phila- 
delphia, etc,  R.  Co.,  29  Leg.  Int  (Pa.)  8s. 

Tennessee.  —  Tennessee,  etc.,  R.  Co.  v. 
Adams,  3  Head  (Teon.)  596. 

The  legislature  cannot  authorize  a  railroad  to 
use  the  streets  of  a  city  without  compensation 
to  abutting  owners  of  the  fee.  Williams  v.  New 
York  Cent  R.  Co.,  16  N.  Y.  97.  69  Am.  Dec 
651- 

OwBonUpof  Tmin  ItoMt  lomttrUL  —  Ful- 
ton V.  Short  Route  R.  Transfer  Co.,  85  Ky.  640, 
7  Am.  St.  Rep.  619. 

Deatraetlon  of  Pnbllo  Basement  Kot  Within 
Power  of  L^tialatore.  —  See  Werges  v.  St.  Louis, 
Lotus,  etc.,  R.  Co.,  35  La.  Ann.  641  ;  Chicago, 
etc..  R.  Co.  V.  Joliet,  79  111.  35.  And  see  also 
infra,  this  subsection,  g.  Nature  and  Extent  of 
Rights  Acquired. 

t.  Lagiilatiire  Kay  AnthoriM  Wlthoat  Oonsent 
of  Mnnidpality. —  Floyd  County  v.  Rome  St.  R. 
Co.,  77  Ga.  615 :  Ruttles  v.  Covington,  10  S.  W. 
Rep.  644,  10  Ky.  L.  Rep.  766.  Contra,  Donna- 
her  V.  Sute,  8  Smed.  &  M.  (Miss.)  649. 

Compensation  to  City  —  Legislature  Vot  Boand 
to  Beqoire. —  Floyd  County  v.  Rome  St.  R.  Co., 
77  Ga.  €14.  Contra,  Donnaher  v.  State,  8  Smed. 
ft  M.  (Miss.)  649. 

Vhwe  the  Xailnad  Company  and  the  Oltr  Aa- 
tteritlM  Caaaet  Agree  as  to  what  streets  shall 
be  occupied,  the  qneatton  is  to  be  determined  by 
the  state  engineer  or  other  person  appointed  Iqr 


the  governor.  Rio  Grande  R.  Co.  v.  Browns- 
ville. 4S  Tex  88. 

8.  Poww  May  Ee  Ezanbed  DtreOly  or  Dela- 
gatad  to  Hnnldpal  AnUMritiaa.  —  Harrison  v. 
New  Orleans  Pac  R.  Co.,  34  L>-  Ann.  46a,  44 
Am.  Rep.  438;  Mercer  v.  Pittsburgh,  etc.,  R. 
Co.,  36  Pa.  St.  99. 

4.  Consent     Kunlolpallty  BAqnlred  by  Statute 

—  California.  —  Areata  v.  Areata,  etc.,  R.  Co., 
93  Cal.  639 ;  California  Southern  R.  Co.  v.  Kim- 
ball, <Si  Cal.  90.  And  tee  Eisenhnth  v.  Acker- 
son,  los  Cal.  87;  People  V.  Stanford,  77  Cal. 
360. 

lUmois. —  Illinois  Cent.  R.  Co.  V.  Chicago, 
173  111.  471,  afhrmed  176  U.  S.  646;  Chicago, 
etc,  R.  Co.  V.  Dunbar,  100  111.  110;  Hickey  tr. 
Chicago,  etc.,  R.  Co..  6  III.  hpp.  17*. 

Indiana.  —  New  C^atle  v.  Lake  Erie,  etc.,  R. 
Co.,  155  Ind.  18. 

Kansas.  —  Pacific  R.  Co.  v,  Leavenworth,  1 
Dill.  (U.  S.)  393. 

Maine.  —  Vearie  v.  Mayo,  45  Me.  560. 

Miutmn.  —  Lockweod  v.  Wabash  R.  Co.,  133 
Mo.  86,  43  Am.  St.  Rep.  547.  And  see  Knapp 
V.  St  Louts  Transfer  R,  Co.,  136  Mo.  a6 ;  Kan- 
sas City,  etc.,  R.  Co.  v.  St.  Joseph  Terminal  R. 
.  Co.,  97  Mo.  457. 

Pennsylvania.  —  Pittsburg  v.  Pittsburg,  etc., 
R.  Co.,  305  Pa.  St  13;  Philadelphia  v.  River 
Front  R.  Co.,  173  Pa.  St.  334;  Railroad  Co.  v. 
Kensington,  etc..  R.  Co.,  33  W.  N.  C  (Pa.) 
183;  Philadelphia  v.  Lombard,  etc,  R.  Co.,  3 
Grant.  Cas.  (Pa.)  403.  And  see  Com.  v.  Cen- 
tral Pass.  R.  Co.,  ia  Pa.  St.  506. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Galveston, 
(Tex.  Ov.  App.  1896)  37  S.  W.  Rep.  37. 

Where  the  Consent  of  Ajd^Jaoent  Property  Owners 
li  Also  Required  in  addition  to  the  consent  of 
the  city  authorities,  it  is  immaterial  which  con- 
sent is  first  obutned.  Paterson,  etc..  Horse  R. 
Co.  V.  Paterson,  34  N.  J.  Eq.  158.  And  see 
California  Southern  R.  Co.  v.  Kimball,  6t  Cal. 
90. 

Taets  Bold  te  flhow  Abandonment  of  AppUoa- 
tion  for  Consent.  —  See  Klosterman  v.  Chesa- 
peake, etc.,  R.  Co.,  (Ky.  1900)  56  S.  W.  Rep. 
830. 

n»tnta  Bvqolring  Xualelpal  Consent  Coaatmed. 

—  Where  a  railroad  company  is  required  by 
statute  to  obtain  the  consent  of  a  city  before 
laying  tracks  in  its  streets,  such  consent  is  a 
condition  precedent  to  the  construction  of 
depots,  engine  houses,  and  other  appurtenances 
of  the  road,  as  well  as  the  main  track ;  and  the 
requirement  also  applies  to  the  construction  of 
the  road  over  land  subsequently  included  in  the 
city  linuts.  Illinois  Cent.  R.  Co.  v.  Chicago, 
176  U.  S.  646,  aMrming  173  HI.  471 ;  Pittsburg, 
etc.,  R.  Co.  V.  Chicago,  150  111.  369.  And  sudi 
consent  is  also  a  condition  precedent  to  tbe 
conatmction  of  additional  traeka  at  a  sidne- 
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ute  a  railroad  acting  under  legislative  authority  may  occupy  the  streets  with- 
out municipal  license.' 

{2)  Power  of  City  to  Give.  —  When  expressly  empowered  by  the  legislature 
municipal  corporations  may  authorize  the  use  of  their  streets  by  steam  rail- 
roads;* but  in  the  absence  of  an  express  legislative  grant  they  have  no  such 
power.*  Unless  the  power  is  unequivocally  granted  by  the  city  charter,  or 
other  statute,  it  must  be  taken  to  be  withheld.*   Authority  to  make  such  a 


quent  time.    Pittsburff,  etc.,  R.  Co.  v:  Chicago, 

159  lu.  369. 

1.  Un  of  Stroots  Withoat  Xunlelpal  Coniont 
Antlioriiad  by  8Utnt«  —  Florida.  —  State  v. 
Jacksonville  St.  R.  Co.,  39  Fla.  590. 

Aftuoun'.  — Atlantic,  etc.,  R.  Co.  v.  St  lAuia, 
66  Mo.  2a». 

Pennsylvania.  —  Millvale  v.  Evergreen  R, 
Co.,  131  Pa.  St.  1 ;  South  Chester  v.  Chester, 
etc.,  R.  Co.,  5  Del.  Co.  Rep.  (Pa.)  114;  Rail- 
road Co.'s  Appeal,  i  Montg.  Co.  Rep.  (Pa.)  129. 
And  see  Hestonville,  etc..  Pass.  R.  Co.  v.  Phila- 
delphia, 89  Pa.  St.  210. 

Kuttotptli^  N»t  E&titled  to  GompenMtioii. — 
Rio  Grande  R.  Co.  v.  Brownsrille,  45  Tex.  88. 
But  compare  Indianola  v.  Indianols  R.  Co.,  3 
Tex.  Unrep.  Cas.  337. 

Um  nadra  Lioenie  Not  a  Waiver  of  Bi^t  to 
Uae  Without  LiomiM.  —  Atlantic,  etc.,  R.  Co.  v. 
St.  Louis,  66  Mo.  228. 

8.  City  Hkj  Grant  TIae  of  Stroets  When  Em- 
powsred  by  Statute — California.  —  Areata  v. 
Areata,  etc.,  R,  Co.,  92  Cal.  639. 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  Domke, 
It  Colo.  247. 

Illinois.  —  Chicago  Dock,  etc,  Co.  v.  Garrity, 
115  111.  155;  Parlin  v.  Mills,  ti  III.  App.  396. 

Indiana.  —  New  Castle  v.  Lake  Erie,  etc.,  R. 
Co.,  155  Ind.  18;  Cox  V.  Louisville,  etc.,  R.  Co., 
48  Ind.  178;  Haslett  v.  New  Albany  Belt,  etc., 
R.  Co.,  7  Ind.  App.  603. 

Iowa.  —  Burlinj^n  Gaslight  Co.  v.  Burling- 
ton, etc.,  R.  Co.,  91  Iowa  470;  Heath  v.  Dea 
Moines,  etc.,  R.  Co.,  61  Iowa  11;  Frith  v. 
Dubuque,  45  Iowa  406 ;  Cook  v.  Burlington,  36 
Iowa  357- 

Kentucky.  —  Wolfe  V.  Covington,  etc.,  R.  Co., 
IS  B.  Mon.  (Ky.)  404, 

Louisiana.  —  New  Orleans  v.  Steinhardt,  52 
La.  Ann.  1043. 

New  York.  —  Milhau  v.  Sharp,  15  Barb.  (N. 
Y.)  193. 

Texas.  —  Texarkana,  ete.,  R.  Co.  v.  Texaa. 
etc.,  R.  Co.,  38  Tex.  Civ.  App.  sst, 

Washington.  —  Seattle  v,  Columbia,  etc,  R. 
Co.,  6  Wash.  379. 

West  Virginia.  —  Yates  v.  Weat  Grafton,  34 
W.  Va.  783. 

Power  of  City  to  Forbid  Use  of  StraeU  by  Steam 
Bailroadi.  —  See  Richmond,  etc.,  R.  Co.  v. 
Richmond,  a6  Gratt.  (Va.)  83. 

Whan  Land  Ii  Dedieatod  fiir  TTio  u  »  PabUo 
Street  with  the  provision  that  it  shall  never 
be  used  for  any  other  purpose,  the  city  cannot 
authorize  the  destruction  of  the  public  easement 
by  the  construction  of  a  railroad  thereon. 
Savannah,  etc..  R.  Co.  v.  Shiels,  33  Ga.  601. 
But  aee  Murphy  v.  Chicago.  29  111.  279,  81  Am. 
Dec.  307.  And  see  generally  the  title  Dedica- 
tion, vol.  9,  p.  84. 

Coniidwation  for  Orast  —  What  lunttaleBt. — 
See  Daly  v.  Georgia  Southern,  etc.,  S.  Co.,  80 


Ga.  793,  12  Am.  St.  Rep.  286;  Board  of  Liquida- 
tion V.  New  Orleans,  3a  La.  Ann.  915. 

Oontraot  Between  City  and  Railroad  Company 
Held  Veld  aa  Againit  Fnblie  Poliey.  — See  New 
Haven  v.  New  Haven,  etc.,  R.  Co.,  6a  Conn. 

8.  01^  Ounot  AaOoriM  Vae  Stteeta  by  Bell- 
road  Unleae  Zmpowcred  by  Statute — AUAama, 
—  Louisville,  etc.,  R.  Co.  v.  Mobile,  etc,  R. 

Co.,  124  Ala.  162. 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  Denver 
Gty  R.  Co.,  2  Colo.  673. 

Georgia.  —  Davis  v.  East  Tennessee,  etc,  R. 
Co.,  87  Ga.  605 ;  Daly  v.  Georgia  Southern,  etc., 
R.  Co..  80  Ga.  793,  la  Am.  St.  Rep.  a86;  Kavar 
nash  V,  Mobile,  etc..  R.  Co.,  78  Ga.  271. 

Iowa.  —  Stanley  v.  Davenport,  54  Iowa  463, 
37  Am.  Rep.  ai6. 

Kentucky.  —  Com,  v.  Frankfort,  9a  Ky.  149; 
Ruttles  V.  Covington,  10  S.  W.  Rep.  644,  10 
Ky.  L.  Rep.  766. 

Missouri.  — Atlantic,  etc,  R.  Co.  v,  St  Lonii, 
66  Mo.  328. 

Nne  Jersey.  — ThompKn  v.  Ocean  City  R. 
Co.,  60  N.  J.  L.  74- 

New  Kor*.  —  People  v.  New  York,  etc,  R. 
Co,  (Supm.  Ct.  Spec.  T.)  a6  How.  Pr.  (N.  Y.) 
44,  4S  Barb.  (N.  Y.l  73- 

Pennsylvania.  —  Philadelphia  v.  River  Front 
R.  Co.,  173  Pa.  St.  334;  Potts  V.  Quaker  City 
EI.  R.  Co..  161  Pa.  St.  39fi- 

An  act  of  the  legislature  declaring  certain 
•treeta  in  a  dity  to  be  forever  established  as 
public  highways  cannot  be  repealed  or  modified 
by  an  ordinance  granting  the  use  of  sacb  streets 
to  a  railroad  company.  Com.  v.  Erie,  etc,  R. 
Co.,  27  Pa.  St.  339,  67  Am.  Dec.  471. 

Where  the  occupation  and  use  of  the  same 
street  by  two  or  more  railroad  companies  for  a 
distance  of  more  than  five  blocks  is  forbidden 
by  statute,  a  city  has  no  power  to  authorize  the 
uae  of  a  atreet  by  a  railroad  contrary  to  the 
terms  of  such  statute.  People  v.  Rich,  54 
Cal.  74. 

City  WithoQt  Power  to  Enlorfre  Rights  Oranted 
to  Railroad  by  Legialatnre.—  M.  E.  Church  v. 
Pennsylvania  R.  Co.,  48  N.  J.  Eq.  452. 

Consent  Biased  —  Subsequent  Ordinanee  Onutt- 
iog  Consent  Invalid. —  Musser  v.  Fairmount, 
etc,  R.  Co.,  5  Pt.  L.  J.  R^.  466.  7  Am.  L.  Rtg. 
284. 

4,  fowar  to  TieMa  Streets  does  not  empower 
city  authorities  to  authorize  the  occupation  of 
the  street  by  a  railroad.   HcAboy'a  Appeal,  toy 

Pa.  St.  548. 

A  clause  in  a  city  charter  empowering  the 
city  to  make  ordinances  concerning  rights  of 
way,  regulation  of  street  cars,  street  railways 
and  all  other  railroads,  does  not  give  the  city 
power  to  authorize  the  use  of  its  streets  by  a 
Tsilroad  company.  Louisville,  etc,  R.  Co.  v. 
Mobile,  etc.  R.  Co.,  124  Ala.  163. 
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grant  is  not  conferred  by  a  general  clause  in  the  charter  giving  the  city  control 
over  its  streets,'  or  by  a  clause  empowering  it  to  grant  the  use  of  its  streets  to 
street  railways.* 

Vatnn    town.  —  In  granting  the  right  to  use  its  streets  in  the  manner  here 

considei  ed,  a  city  acts  as  agent  of  the  state.*  The  power  of  the  municipal 
authorities  is  legislative  in  its  nature,  and  is  not  referable  for  its  support  to 
the  power  of  making  contracts.* 

Uniltatloiit  apon  Power,  —  Power  conferred  upon  a  city  to  permit  the  use  of  its 
streets  by  railroads  must  be  construed  as  subject  to  the  qualification  that  no 
property  rights  of  abutting  owners  shall  be  invaded  thereby.'  It  is  some* 
times  provided  by  statute  that  the  city  shall  grant  authority  only  upon  the 
petition  of  adjacent  property  owners,*  or  after  notice  to  persons  interested.' 
General  grants  of  authority  without  limitations  as  to  the  location  of  the  road 
in  the  street**  or  the  duration  of  the  privilege,*  and  grants  which  derogate 
from  the  power  of  the  city  to  legislate  upon  the  subjtct  in  the  future^are 
generally  held  to  be  void."* 

Musor  of  Giving  Gwunt,  —  The  manner  in  which  the  consent  of  a  munici- 
pality is  to  be  given,  whether  by  resolution  of  the  city  council  or  other  legis- 
lative body,  or  by  permit  from  the  city  officers,  will  depend  upon  ihe  munici- 
pal charter  or  other  statute  by  which  the  power  to  give  consent  is  conferred.* ' 


Authority  to  permit  the  connection  by  com- 
mon depots,  tracks,  or  otherwise  of  all  railroads 
in  the  ci^,  does  not  include  power  to  authorize 
the  longitudinal  occupation  of  a  street  by  a 
■team  railnnd.  Augusta,  etc.,  R.  Co.  v.  Au- 
gusta, loo  Ga.  701. 

1.  8«unl  GlMM  In  Cbartar  Anthoriibig 
to  Control  Btreeta  Vot  Soffldant. —  Denver,  etc, 
R.  Co.  V.  Denver  City  R.  Co.,  a  Colo.  673 ;  Daly 
V.  Georgia  Southern,  etc.,  R.  Co.,  80  Ga.  793,  12 
Am.  St.  Rep.  286;  Ruttles  v.  Covington,  (Ky. 
1889)  10  S.  W.  Rep.  644;  Com.  v.  Frankfort, 
gj  Ky.  149;  St.  PauPv.  Giicago,  etc.,  R.  Co.,  63 
Minn.  330;  Tallon  v.  Hoboken,  60  N.  J.  L.  312; 
Davis  V.  New  York,  14  N.  Y.  516,  67  Am.  Dec. 
186.  Compart  New  Castle  v.  Lake  Erie,  etc.. 
R.  Co.,  155  Ind.  »8;  Yates  v.  West  Grafton,  34 
W.  Va.  783. 

In  Chicago,  etc.,  R.  Co.  v,  Quincy,  136  III. 
489,  it  was  held  that  a  city  charter  conferring 
upon  the  city  council  exclusive  power  over  the 
streets  of  the  city  authorizes  the  council  to 
grant  the  use  of  the  streets  to  a  railroad  com- 
pany. 

8.  Po««r  to  Anthoriia  •traet  Ballways  Vot 

Povsr  to  Aathorlae  Steam  Sanwaji. —  T^lon  v. 
Hoboken,  60  N.  J.  L.  212.   But  Bee  New  Orleans 

V.  Steinhardt,  52  La.  Ann.  1043. 

8.  OitT  Aots  as  hj^nX  of  State. —  Mobile  v. 
Lonisrille,  etc.,  R.  Co.,  84  Ala.  115,  5  Am.  St. 
Rep.  343;  Delaware,  etc.,  R.  Co.  v.  Buffalo,  158 
N.  Y.  478. 

4.  Power  of  Xnnidpal  AnthotltiM  I^Uativo 
anit  Vot  Oontraotoal.  —  South  Pasadena  v.  Los 

Angeles  Terminal  R.  Co.,  109  Cal,  315. 

8.  Proporty  Klirhts  of  Abutting-  Owners  Vot  to 
BelOTaded. —  Reining  r.  New  York,  etc..  R.  Co., 
128  N.  Y.  157.  And  see  Kelly  v,  Pittsburgh, 
etc.,  R.  Co.,  38  Ind.  App.  457,  91  Am.  St.  Rep. 
134;  Wchita,  etc.,  R.  Co.  v.  Fechbeimer,  36 
lUn.  45. 

Prorlaloit  fbr  Condoamatieii  and  CktmpaniatioB, 

—  Wilkins  V.  Gaffney  Oty,  54  S.  Car.  199. 

&  Petition  of  Property  Owners  a  Oondltien  Preo- 
alMt.  —  McGasn  v.  People,  194  III.  536;  Ches- 


ter v.  Wabash,  etc.,  R.  Co.,  182  111.  382;  Chicago 
Dock,  etc.,  Co.  v.  Garrity,  115  111.  155;  Mc- 
Cartney V.  Chicago,  etc.,  R.  Co.,  iia  111.  611; 
Schuchert  v.  Wabash,  etc.,  R.  Co.,  10  IlL  App. 
397.  But  see  Wiggins  Ferry  Co.  v.  East  St. 
Lends  Union  R.  Co.,  107  III.  450. 

7.  Votiee  to  Pweoni  Xntarested  Required  by 
Statnte.  —  Klostennan  t>.  Chesapeake,  etc.,  R. 
Co.,  (Ky.  1900)  56  S.  W.  Rep.  820. 

8.  Orant  Not  S^eoifying  Location  of  Boad  Void. 
—  Hickey  v.  Chicago,  etc.,  R.  Co.,  6  III.  App. 
172.  Compart  Chicago,  etc.,  R.  Co.  v.  Dunbar, 
100  111.  110. 

0.  Onnt  mthont  IHm  T.iiit>*i.wi.  Tdd.— 
Atty.-Gen.  v.  New  York,  3  Duer  (N.  Y.)  iig. 
And  see  Chester  v.  Wabash,  etc,  R.  Co.,  i8a 
III.  382. 

Contra  —  Orant  Vot  Veld  tior  Perpetuity.  — 

Seattle  v.  Columbia,  etc.,  R.  Co.,  6  Wash.  379. 
And  see  Mobile  v.  Louisville,  etc.,  R.  Co.,  84 
Ala.  115,  5  Am.  St.  Rep.  342. 

10.  OnuatsDerofatliig  from  Powers  of  Gitr  as  to 
VfttniO  LMlslatlon  TMd,— Atty.-Gen.  v.  New 
York,  3  Duer  (N.  Y.)  119;  Railroad  Co.  v. 
City,  3  Del-  Co.  Rep.  fPa.)  18. 

But  see  Qeveland  v.  Cleveland,  etc.,  R.  Co.,  93 
Fed.  Rep.  113,  in  which  case  a  grant  of  au- 
thority without  limitation  as  to  time,  and  with- 
out reservation  in  favor  of  the  city,  was  held 
valid  on  the  ground  that  it  was  a  mere  con- 
firmation  by  the  city  of  powers  granted  to  th? 
railroad  by  the  legislature. 

Bnrrender  by  City  of  Power  to  Change  Orr''''> 
of  Street  Tidd.  ~  Wabash  R.  Co.  v.  Defiance.  « 
Ohio  Cir.  Dec  703,  10  Ohio  Cir.  Ct.  27;  Rail- 
road Co.  V.  City,  3  Del.  Co.  Rep.  (Pa.)  18.  An\ 
see  Kansas  City,  etc.,  R.  Co.  v.  Morley,  45  Mo. 
App.  304. 

11,  Manner  of  Giving  Consent. —  Eisenhuth  v. 
Ackerson,  105  Cal.  87;  Areata  v.  Areata,  etc, 
R.  COq  92  Cal.  639 ;  Quincy  v.  Chicago,  etc.,  R. 
Co.,  93  III.  3t ;  Merchants'  Union  Barb-Wire 
Co.  V.  Chicago,  etc.,  R.  Co.,  (Iowa  1886)  29  N. 
W.  Rep.  822;  Merchants'  tinion  Bart)  Wire 
Co.  V.  Chicago,  etc.,  R.  Co.,  70  Iowa  105 ;  Vea» 
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Statutes  providing  for  the  sale  of  franchises  for  the  operation  of  street  rail- 
roads to  the  highest  bidder  do  not  appjy  to  applications  by  steam  railroads 
for  permission  to  occupy  the  public  streets.' 

DaiafktloB  of  fomr.  —  As  a  general  rule  power  to  authorize  the  use  of  its 
streets  for  this  purpose  cannot  be  delegated  by  the  city  to  an  administrative 
board  or  other  subordinate  body.* 

c.  Authorized  Use  Not  a  Nuisance  or  Trespass.  —  When  author- 
ized by  the  legislature,  or  by  a  city  having  power  to  grant  such  authority,  a 
railroad  may  use  the  public  streets,  and  where  the  road  is  properly  constructed 
and  operated  such  use  does  not  constitute  a  nuisance  or  a  trespass  as  against 
abutting  owners." 

d.  What  Constitutes  Grant  of  Authority.  —  While  the  legislature, 
or  a  city  to  which  power  has  been  delegated  by  the  legislature,  may  authorize 
the  use  of  public  streets  by  railroads,  the  intention  to  grant  such  authority 
must  appear  in  the  statute  or  ordinance  by  express  wordjs  or  necessary  impli- 
cation, and  will  not  be  implied  from  doubtful  language.*  Thus,  authority  to 
occupy  a  street  longitudinally  will  not  be  implied  from  charter  provisions 
authorizing  the  construction  of  the  road  between  certain  designated  termini,*^ 
or  between  certain  cities,*  or  to  and  into  a  city,^  or  upon  or  across  any  high- 
way intersected ;  ^  nor  does  a  statute  authorizing  a  railroad  company  to  erect 
a  depot  in  a  certain  city  authorize  it  to  lay  its  tracks  and  run  its  engines  over 
the  streets  of  that  city.* 

e.  How  and  By  Whom  Right  May  Be  Questioned.  —  Ordinarily  the 
right  of  a  railroad  to  occupy  a  public  street  must  be  determined  in  a  direct 
proceeding,  and  cannot  be  questioned  collaterally.'*   Nor  can  the  validity  of 


zie  V.  Mayo,  45  Me.  560 ;  Lockwood  v.  Wabash 
R.  Co.,'  133  Mo.  86,  43  Am.  St.  Rep.  54; ;  Unioa 
Depot  Co.  V.  St.  Louia,  76  Mo.  393 ;  Gallasber 
V.  Keating,  (Supm.  Ct  Spec  T.)  27  Miac.  (N. 
Y.)  131,  affirmtd  40  N.  Y.  App.  Div.  81 ;  Irvine 
ff.  Atlantic  Ave.  R.  Co.,  33  N.  Y.  App.  Dlv. 
113;  Schwede  v.  Hemrich  Bros.  Brewing  Co., 
39  Wash.  SI,    And  see  the  title  Uvtnctt/n. 

COKPOSATIONS,  vol.   20,  p.  II43. 

1.  8t»tat«  B«qiilring  Sale  of  rnuiehise  to  High- 
est Biddar  Not  Applicable. —  People  f.  Craycroft, 
1 1 1  Cal.  544 ;  East  Louisiana  R.  Co.  v.  New  Or- 
leans, 46  La.  Aon.  526. 

8.  Towar  Vot0aMepUUaofBelsgatien. — Board 
of  Liquidation  v.  New  Orleans,  33  La.  Ann. 
915 ;  Schwede  v.  Hemrich  Bros.  Brewing  Co., 
09  Wash.  SI. 

8.  ABthsrlsed  Use  of  Street  by  Railroad  Not  » 
ITnlsanoe  or  Trespass, —  Denver,  etc.,  R.  Co.  v. 
Doinke,  11  Colo.  347;  Vasotr  f .  South  Carolina 
R,  Co.,  43  Ga.  631 ;  Cook  County  v.  Great 
Western  R.  Co.,  119  HI.  218;  Chicago,  etc,  R. 
Co.  V.  Loeb,  118  111.  303,  59  Am.  Rep.  341; 
State  V.  Louisville,  etc.,  R.  Co.,  86  Ind.  114; 
Mllbum  c  Cedar  Rapids,  12  Iowa  246;  Lexing- 
ton, etc.,  R.  Co.  V.  Applegate,  8  Dana  (Ky,) 
299,  33  Am.  Dec.  407 ;  Randle  v.  Pacific  R.  Co., 
65  Mo.  335 ;  Stephenson  v.  Missouri  Pac.  R.  Co., 
68  Mo.  App.  648 ;  Drake  v.  Hudson  River  R. 
Co.,  7  Barb.  (N.  Y.)  508 ;  Hodgkinson  f.  Long 
Island  R.  Co.,  4  Edw.  (N.  Y.)  411 ;  Sargent  v. 
Ohio,  etc.,  R.  Co.,  i  Handy  (Ohio)  ;  Faust 
v.  Second,  etc.,  St.  Pass,  R.  Co.,  3  Phila.  (Pa.) 
164,  15  Left.  Int.  fPa.)  ssi ;  Iron  Mountain  R. 
Co.  V.  Bliv:faam,  87  Tenn.  522.  And  see  Chi- 
cago, etc.,  R.  Co.  f.  Berg,  10  III.  App.  607 ; 
Chicpeo.  etc.  R.  Co.  f.  GeorRC,  10  lU.  App.  6d6. 

4.  Attthority  Most  Be  Oivm  Ei^essly  or  by 
H«MHH7  IiMpUoatlon. —  Chicaso,  etc,  R.  Co.  v. 


Chicago,  t3i  III.  176;  Ruttles  v.  Covington, 
(Ky.  1889)  10  S.  W.  Rep.  644;  Thompson  v. 
Ocean  City  R.  Co.,  60  K.  J.  L.  74;  Cincinnati 
Northern  R,  Co.  v.  Cincinnati,  8  Ohio  Dec. 
(Reprint)  554,  8  Cine.  L.  Bui.  334;  Pennqrl- 
vania  R.  Co.'s  Appeal,  115  Pa.  St  514.  Com*- 
parg  Yost  v.  Philadelphia,  etc,  R.  C4.,  29  Leg. 
Int.  (Pa.)  85;  Baltimore,  etc.  R.  Co.  v.Reaaey, 
42  Md.  117. 

Antiiori^  to  Ooenpy  Rural  Highways  Hot  Aa- 
thorlty  to  Oooapy  City  Streets. —  Columbus,  etc, 
R.  Co.  V.  Withcrow,  82  Ala.  190. 

S,  Savannah,  etc,  R.  Co.  v.  ShielS,  33  Ga. 
601 ;  Thompson  v.  Ocean  Oty  R.  Co.,  60  N.  J. 
L.  74 ;  Burlington  v.  Pennsylvania  R.  Co.,  56  N. 
J."  Eq.  259. 

9.  Davis  V.  Esst  Tennessee,  etc.,  R.  Co.,  87 
Ga.  605 ;  Daly  v.  Georgia  Southern,  etc,  R.  Co,, 
80  Ga.  793,  12  Am.  St.  Rep.  386. 

7,  Chicago,  etc.,  R.  Co.  v.  Chicago,  ist  111. 
176.  But  to  the  contrary  see  Tennessee,  etc, 
R.  Co.  V.  Adams,  3  Head  (Tenn.)  596. 

PnrsT  to  BoUd  Through  Borouh.  —  A  rail- 
road company  which  is  authorized  to  build  Its 
road  through  a  certain  borough  may  occupy  a 
public  street  therein.  Cleveland,  etc.,  R.  Co.  v. 
Speer,  56  Ps-  St.  325,  94  Am.  Dec.  84.  But 
see  St.  Louis,  etc.,  R.  Co  v.  Halter,  83  111.  308. 

8.  New  Castle  v.  Lake  Erie,  etc.,  R.  Co.,  155 
Ind.  18.  Compare  Mtlhum  v.  Cedar  Rapids,  12 
Iowa  246 ;  Hughes  v.  Mississippi,  etCr,  R.  Co., 
13  Iowa  261. 

8.  Paly  r.  HeonHs  Southen,  etc,  R.  Co.,  80 
Ga.  793,  13 -Am.  St.  Rep.  286. 

10.  Right  to  Use  street  Not  Subjeot  to  CoUatanl 
Attack.  —  Glass  v.  Memphis,  etc.,  R.  Co.,  94 
Ala.  581  :  Areata  v.  Areata,  etc..  R.  Co.,  9a  Cal. 
639;  Vicksburg,  etc.,  R.  Co.  v.  Monroe.  48  La. 
Ann.  iioa. 
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an  ordinance  permitting  such  use  be  questioned  by  a  private  individual  who 
has  suffered  no  special  or  peculiar  injury  therefrom.' 

/.  Power  of  City  to  Impose  Conditions  and  Regulate  Use.  —  In 
giving  its  consent  to  the  construction  of  a  railroad  upon  its  streets,  a  city  may 
impose  such  reasonable  conditions  as  it  sees  fit.*  So  where  a  railroad  occupies 
a  city  street  by  direct  authority  of  the  legislature,  its  use  thereo.f  is  subject  to 
reasonable  regulations  imposed  by  the  municipal  authorities,'  And  in  the 
absence  of  fraud  or  oppression,  the  discretion  of  the  city  in  imposing  such 
conditions  and  restrictions  will  not  be  interfered  with  by  the  courts.*  Thus, 
reasonable  stipulatioas  as  to  the  location  of  the  track,*  the  manner  of  cuti- 
structing  the  road,*  and  the  time  within  which  it  must  be  constructed,  will  be 
upheld.^  A  stipulation  that  other  railroad  companies  shall  be  permitted  to 
use  the  track  is  valid.*  And  the  same  is  true  of  reasonable  conditions  pro- 
hibiting the  use  of  the  track  during  certain  hours,*  or  forbidding  the  carnaee 
of  freight  through  the  streets  without  permission  of  the  municipal  authorities,** 
or  providing  that  the  company  shall  not  use  its  road  as  a  street  railroad  in 
competition  with  other  companies  operating  street  railroads  in  the  city." 
Conditions  thus  imposed,  if  accepted  by  the  railroad  company,  are  binding 
upon  it,'*  and  upon  its  successors."*  For  breach  thereof  the  ordinance  granting 


Bl^  «f  8tnefc>nUr«ftd  Coapway  to  Sqjeln 
Oponttlon  •!  MMm  SftUroad  In  StrMt  —  See 

iJenver,  etc.,  R.  Co.  v.  Denver  Gtjr  R.  Co.,  a 
Colo.  673. 

1.  CoflFcen  r,  Chicago,  etc.,  R.  Co.,  53  U.  S. 
App.  673,  84  Fed.  Rep.  46;  Kitchell  v.  Man- 
chester Road  Electric  R.  Co.,  79  Mo.  App.  340. 

8.  Cii7  Kay  Impow  Beuonabl*  Oonditiou  upon 
Qntnt.— New  York,  etc.,  R.  Co.  v.  New  York, 
4  Blatchf.  (U.  S.)  193:  Pacific  R.  Co.  v. 
Leavenworth,  i  Dill.  (U.  S.)  393.  18  Fed.  Cas. 
No.  10,649;  Pittsburg,  etc.,  R.  Co.  v.  Hood,  (C. 
C.  A.)  94  Fed..  Rep.  618;  O'Neil  v.  Lamb,  S3 
Iowa  7^5 ;  Northern  Cent.  R.  Co.  v.  Baltimore, 
2J  Md.  93 ;  Union  Depot  R.  Co.  v.  Southern  R. 
Co.,  105  Mo.  562;  Spriogiield  R.  Co.  v.  Spring- 
field, 8s  Mo.  674 ;  Hudson  River  Telephone  Co. 
V.  Watervltet  Turnpike,  etc.,  Co.,  135  N.  Y.  393, 
31  Am.  Sl  Rep.  838;  New  Yorl^  etc.,  R.  Co.  v. 
New  York,  i  Hflt.  (N.  Y.)  562. 

A  StlpnlMlon  u  to  th«  Number  of  Frelgrht  Trains 
that  may  pass  over  the  road  is  not  reasonable, 
and  cannot  be  imposed  in  advance  as  a  con- 
dition precedent  to  the  use  of  the  street,  where 
such  tue  is  authorized  by  the  legislature.  Ken- 
tucky, etc..  Bridge  Co.  v.  Krieger,  93  Ky.  243. 

Condition  SnhMWiont  DefMdng  U^AtOrutod 
bj  State  Told.  —  GolvMton,  etc.,  R.  Co.  v.  Gal- 
veston, 91  Tex.  17. 

Sailroftds  in  City  of  Washington  Hot  Snhjoot  to 
Mtutloipal  Control.  —  Barnes  v.  District  of  Co- 
lombia, I  MacArthur  (D.  C.)  323. 

Power  of  Cl^  te  Bolease  Railroad  f^om  Perform- 
aaoaof  Condltleni. —  See  Galveston  o.  Galveston 
City  R.  Co.,  46  Tex.  435. 

I.  Pittsburg,  etc.,  R.  Co.  v.  Chicago,  159  ni. 
369 ;  Cain  v.  Chicago,  etc,  R.  Co.,  54  Iowa  255 ; 
Allen  V.  Jersey  Ci^,  S3  N.  J.  L.  522;  Penn- 
sylvania R.  Co.  V.  Jersey  City,  47  N.  J.  L. 
286. 

BoffolatioBs  Vast  Be  Reasonable.  —  Pennsyl- 
vania R.  Co.  V.  Jersey  City,  4?  N.  J.  L.  286. 

4.  IHioretion  of  Olty.  —  Byrne  v.  Chicago  Gen. 
R.  Co.,  i£9  III.  75;  Sargent  v.  Ohio,  etc,  R. 
Co.,  t  Handy  (Ohio)  53.  And  see  Cairo,  etc., 
R.  Co.  V.  People,  93  111.  170. 


fi,  Cain  v.  Chicago,  etc.,  R.  Co.,  54  Iowa  255. 
6>  Ovrcnaboro  v.  Owensboro,  etc.,  R.  Co.,  (Ky. 
1897)  40  S.  W.  Rep.  916;  Kentucky,  etc..  Bridge 
Co.  V.  Krieger,  93  Ky.  243 ;  Albany  v.  Wster- 
vliet  Turnpike,  etc.,  Co.,  108  N.  Y.  14. 

7.  Seattle  v.  Columbia,  etc.,  R.  Co.,  6  Wash. 
379.  And  see  Indianola  v.  Gulf,  etc.,  R.  Co.. 
56  Tex.  594,  2  Tex.  Unrep.  Cas.  337.  Compare 
Galveston,  etc,  R.  Co.  v.  Galveston,  90  Tex. 
398. 

In  the  Aboenoe  of  Exprois  Provision  as  to  Time, 

delay  in  building  is  only  evidence  of  abandon- 
ment. Denison,  etc.,  R.  Co.  v.  St.  Louis  S.  W. 
R.  Co.,  (Tex.  1903)  7*  S.  W.  Rep.  161. 

Torfeitnre  tvt  Failoro  te  Coutnut  WltUn  Time 
Limited  ^  Wbon  Not  Bnluood.  —  State  v.  Cock- 
rem,  35  La.  Ann.  356. 

8.  Chicago,  etc,  R.  Co.  v.  Dunbar,  100  111. 
110;  Louisville,  etc..  R.  Co.  v.  Mississippi,  etc., 
R.  Co.,  92  Tenn.  681.  And  see  Joy  v.  St.  Louis, 
138  U.  S.  I ;  Chicago,  etc.,  R.  Co.  v.  Kansas 
City,  etc.,  R.  Co.,  52  Fed.  Rep.  178. 

In  the  Absenoe  of  a  Stipnlatlon  to  that  effect  a 
city  has  do  power  to  authorize  a  railroad  com- 
pany to  use  tracks  laid  in  a  atreet  br  another 
company  without  the  consent  of  die  Utter. 
Texarkana,  etc.,  R.  Co.  v.  Texas,  etc,  R.  Co.,  28 
Tex.  Civ.  App.  551. 

8.  Pittsburg,  etc.,  R.  Co.  v.  Hood,  (C.  C.  A.) 
94  Fed.  Rep.  £t8. 

10.  Powell  V.  Macon,  etc.,  R.  Co.,  92  Ga.  209. 

11.  Buswell  V.  Southern  Fac  R.  Co.,  114  Cal. 
445- 

U.  CoaditbHH  Wndln^iq^  Company.  —  Pacific 
R.  Co.  V.  Leavenworth,  1  Dill.  (U.  S.)  393: 
Pittsburg,  etc,  R.  Co.  v.  Hood,  (C  C.  A.)  94 
Fed.  Rep.  618 ;  Chicago  G.  W.  R.  Co.  v.  People. 
79  Til.  App.  $2Q,  aMrmed  170  111,  441;  Byrne 
V.  Chicago  Gen.  R.  Co.,  169  III.  75  ;  Tudor  v. 
Chicago,  etCj,  R.  Co.,  154  HI.  129;  Troy  v. 
Troy,  etc.,  R.  Co.,  49  N.  Y.  657;  Matter  of 
Appleby,  26  Hun  (N.  Y.)  427. 

13.  Joy  V.  St.  Louis,  138  U.  S.  i;  Chicago, 
etc,  R.  Co.  V.  Chicago,  183  111.  341.  But  see 
Chicago,  etc.,  R.  Co.  v.  Kansas  Qty,  etc,  H. 
Co.,  38  Fed.  Rep.  $8. 
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authority  may  be  repealed,^  and  the  city  may  re-enter  and  take  possession 
of  the  street  and  remove  the  track,*  or  may  sue  for  damages*  of  specific 
performance.* 

g.  Nature  and  Extent  of  Rights  Acquired  —  (i)  Construction  of 
Statutes  and  Ordinances  Granting  Right.  —  Statutes  and  ordinances  author- 
izing the  occupation  of  public  streets  by  steam  railroads  are  to  be  construed 
strictly  against  the  grantees  and  in  favor  of  the  public.^  Thus,  an  ordinance 
authorizing  the  construction  of  a  single  track  does  not  warrant  the  building  of 
a  double  track,* 

(2)  Easement  or  Fee.  —  Whether  the  railroad  takes  the  fee  in  the  part  of 
the  street  occupied  by  it,  or  only  an  easement,  will,  depend  upon  the  terms 
of  the  grant. 

(3)  Width  of  Right  of  Way.  —  In  Pennsylvania  it  has  been  held  that  the 
presumption  arising  under  the  General  Railroad  Laws  that  a  railroad  com- 
pany takes,  when  it  enters  by  virtue  of  the  right  of  eminent  domain,  the  full 
breadth  of  sixty  feet  for  its  right  of  way,  is  only  applicable  where  the  entry  is 
adverse,  and  on  property  subject  to  seizure  or  appropriation  under  general 
laws;  and  that  it  does  not  apply  to  an  entry  on  a  public  street,  whether  made 
under  the  authority  of  the  act  of  assembly  incorporating  the  company,  or  by 
virtue  of  municipal  consent.* 

(4)  Exclusive  Use.  —  In  the  absence  of  express  statutory  authority  a  railroad 
has  no  right  to  occupy  or  use  the  whole  width  of  the  street  to  the  exclusion 
of  the  public  *  or  of  other  railroad  companies,  ^*  Nor  has  a  city,  in  the 
absence  of  such  authority,  any  power  to  grant  to  a  railroad  company  such 


1.  New  Orleans  v,  Texas,  etc.,  R.  Co.,  171 

U.  S.  312. 

Breach  of  the  conditions  attached  to  the 
grant  of  the  right  of  way  does  not  ipso  facto 
terminate  the  railroad  company's  license  so  as 
to  render  its  occupation  of  the  street  a  nuisance 
as  regards  an  abutting  owner.  Knight  v,  Kan- 
sas City,  etc.,  R.  Co.,  70  Mo.  331. 

Waiver     Cl^  of  Btrlit  to  Doolan  Grant  Yold. 

—  See  Seattle  v.  Colutntua,  etc.,  R.  Co..  6  Wash. 
379. 

fl.  Pacific  R.  Co.  V.  Lcavenwordi,  i  Dill.  (U. 

S.)  393. 

8.  Cincinnati,  etc.,  R.  Co.  v.  Carthage,  36 
Ohio  St.  631. 

4.  Louisville  Southern  R.  Co.  v.  Harrods- 
burg,  (Ky.  1895)  32  S.  W.  Rep.  604;  Louisville, 
etc.,  R.  Co.  v.  Mississippi,  etc.,  R.  Co.,  92  Tenn. 
681. 

8.  Qrants  of  AntiwrityGonatmedBtrlotly  Against 
Trutoai. —  Ransom  v.  Gtiseos'  R.  Co.,  104  Mo. 
375 :  Wabash  R.  Co.  v.  De6ance,  s»  Ohio  St 
262 ;  Pennsylvania  Schuylkill  Valley  R.  Co.  v. 
Philadelphia,  etc.,  R.  Co.,  157  Pa.  St.  42. 

Where  the  Streets  to  Be  Used  Are  Spedfled 
in  tile  ordinance  or  statute  the  railroad  acquires 
no  right  to  occupy  streets  not  mentioned 
therein.  Chicago,  etc.,  R.  Co.  v.  Chicago,  121 
111.  176;  District  of  Columbia  v.  Baltimore,  etc., 
R.  Co.,  114  U.  S.  453* 

6.  Klosterman  v.  Chesapeake,  etc.,  R.  Co., 
(Ky.  1900)  $6  S.  W.  Rep.  820. 

7.  Onints  Construed  as  Paaring  Easement  Only. 

—  See  Chicago,  etc.,  R.  Co.  v.  Qukicy,  139  111. 
35s  :  Yates  v.  West  Grafton,  34  W.  Va.  783. 

8.  Jones  v.  Erie,  etc.,  Valley  R.  Co.,  169  Pa. 
St.  333,  47  Am.  St.  Rep.  916.  And  see  Railroad 
Co.  V.  Railroad  Co..  2  Woodw.  (Pa.)  361. 
Compart  JoilfV  ^qe,  etc.,  R.  Co.,  144  Pa.  St 
(991 


9.  Ho  Bight  to  Ezdaslve  Vh  of  Street  in  Ab- 
Mnoe  of  atatDtorr  Aatherltr —  Arkansas.  —  St. 
Louis,  etc,  R.  Co.  p.  Needy,  63  Ark.  €36. 

Colorado.  —  Jackson  v.  Kiel,  13  Colo.  378,  16 
Am.  St.  Rep.  207. 

Illinois.  —  General  Electric  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  184  III.  s88;  Toledo",  etc.,  R.  Co.  v. 
Harmon,  47  111.  298,  95  Am.  Dec.  489;  Illinois 
Cent.  R.  Co.  v.  Hutchinson,  47  III.  408. 

Kentwky.  —  Com.  v.  Frankfort,  92  Ky.  149; 
Maysville,  etc,  R.  Co  v.  Sparks,  14  Ky.  L.  Rep. 
671. 

MicMgait.  —  Riedinger  v.  Marquette,  etc.,  R. 
Co.,  62  Mich.  29. 

Missouri.  —  St.  Louis  Transfer  R.  Co.  V.  St. 
Louis  Merchants  Bridge  Terminal  R.  Co.,  iti 
Mo.  666 ;  Dubach  v.  Hannibal,  etc.,  R.  Co.,  89 
Mo.  483 ;  Lackland  v.  North  Missoari  R.  Co., 
31  Mo.  180;  Neier  V.  Missouri  Pac  R.  Co.,  la 
Mo.  App.  35. 

Ntbraska.  —  Chicago,  etc,  R.  Co.  v.  Steel,  47 
Neb.  741. 

Ohio.  —  Lake  Shore,  etc.,  R.  Co.  v.  Elyria,  7 
Ohio  Cir.  Dec.  312,  14  Ohio  Cir.  Ct.  48;  Qeve- 
land,  etc.,  R.  Co.  v.  Cincinnati,  Ohio  Prob.  269. 

Pennsylvania.  —  Jones  v.  Erie,  etc.,  Valley  R. 
Co.,  169  Pa.  St.  333.  47  Am.  St.  Rep.  916. 

West  Virginia.  —  Mason  v.  Ohio  River  R.  Co., 
SI  W.  Va.  183. 

Wisconsin.  —  Evans  v.  Chicago,  etc.,  R.  Co., 
86  Wis.  597,  30  Am.  St.  Rep.  908 ;  Farrand  v. 
Chicago,  etc.,  R.  Co.,  ai  Wis.  435. 

Sight  to  Ezeloslve  Vse  Aeqnlred  by  Orant  fMn 
legislature.  —  See  Cleveland  v.  Cleveland,  etc, 
R.  Co.,  93  Fed.  Rep.  113;  Yost  v.  Philadelphia, 
etc..  R.  Co..  29  Leg.  Int.  (Pa.)  85. 

10.  Atchison,  etc.,  R.  Co.,  v.  General  Elec- 
tric R.  Co.,  (C.  C.  A.)  113  Fed.  Rep.  689; 
St.  Louis  Transfer  R.  Co.  v.  St.  Louis  Mer- 
chants Bridge  Terminal  Co.,  iii  Ho.  666; 
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exclusive  use  of  the  street  as  wil!  destroy  its  usefulness  as  a  public  thorough- 
fare.' Accordingly,  in  the  absence  of  express  words,  or  their  equivalent,  giv- 
ing an  exclusive  right  to  the  street  or  a  defined  part  of  it,  the  grant,  whether 
legislative  or  municipal,  will  be  construed  most  strongly  against  the  grantee 
and  most  favorably  in  aid  of  the  previously  existing  public  right  of  passage.' 

k.  Revocation  op  License.  —  Where  a  city  has  granted  permission  to  a 
railroad  company  to  use  its  streets  the  authority  cannot  be  revoked  without 
cause  ■  or  without  notice  to  the  company.*  Nor  can  the  city  virtually  repeal 
its  license  by  the  enactment  of  subsequent  ordinances  imposing  conditions 
which  render  the  operation  of  the  road  impossible.*  If  the  ordinance  granting 
authority  reserves  the  right  of  amendment,  the  railroad  company  may  be 
required  to  submit  to  such  amendments  as  are  reasonable.*  But  the  ordinance 
cannot  be  repealed  or  amended  in  such  manner  as  to  interfere  with  vested 
rights.^  As  a  general  rule  a  forfeiture  of  the  company's  right  to  use  the  street 
can  be  enforced  only  by  the  state  or  city.* 

Powar  t«  Compel  Bomonl  of  Tndts  or  Oluago  of  LoMtlon,  —  While  a  railroad  company 
may,  in  a  proper  case,  be  compelled  to  remove  its  tracks  from  a  street,  or  to 
change  their  location,*  such  removal  cannot  be  compelled  on  the  ground  that 


Kansas  City,  etc,  R,  Co.  v.  St.  Joseph  Termiaal 
R.  Co.,  97  Mo.  457;  Peansylvania  Schuylkill 
Valley  R.  Co.  v.  Philadelphia,  etc,  R.  Co.,  160 
Pa.  St.  »3a,  157  Pa.  St.  43;  Philadelphia,  ete., 
R.  Co.'s  Appeal.  16  W.  N.  C.  (Pa.)  165;  Rail- 
road Co.  V.  Railroad  Co.,  a  Woodw.  (Pa.)  361; 
Janes  v.  Milwaukee,  ete.,  R.  Co.,  7  Wis. 
484. 

1.  CHty  Cannot  Orant  Bight  to  XxoIbsIto  ViO  — 

Georgia.  —  Savannah,  etc,  R.  Co.  V.  ShieU,  33 
Ga.  601. 

Illinois.  —  St  Louis,  etc,  R.  Co.  v.  Belle- 
ville, ao  III.  Appk  sto. 

Kentucky.  —  Com.  v.  Frankfort,  ga  Ky.  149; 
Elizabethtown,  etc,  R.  Co.  v.  Walton.'g  Ky.  U 
Rep.  243. 

Missouri.  —  Corby  v.  Chicago,  etc.,  R.  Co., 
150  Mo.  457;  Sherlock  v.  Kansas  City  Belt  R. 
Co.,  142  Mo.  172,  64  Am.  St.  Rep.  551 ;  Knapp 
V.  St.  Louis  Transfer  R.  Co.,  126  Mo.  a6; 
Lockwood  V.  Wabash  R.  Co.,  122  Mo.  86,  43 
Am.  St.  Rep.  $47 :  St  Louis  Transfer  'R.  Co.  v. 
St  Louis  Merchants  Bridge  Terminal  R.  Co., 
Ill  Mo.  666 ;  Dubach  v.  Hannibal,  etc,  R.  Co., 
89  Mo.  483. 

New  Jersey.  —  Traphageo  V.  Jersey  City,  sa 
N.  J.  L.  65. 

Ohio.  — Wabash  R.  Co.  v.  Defiance,  sa  Ohio 
St  363;  Cleveland,  etc,  R.  Co.  v.  Cincinnati, 
Ohio  Prob.  369. 

Ttxas.  —  San  Antonio,  etc,  R.  Co.  v.  Bergs- 
land,  13  Tex.  Civ.  App,  97. 

t/(fl*.  —  Dooly  Block  v.  Salt  Lake  Rapid 
Transit  Co.,  9  Utah  31. 

But  see  Heath  v.  Des  Moines,  etc.,  R.  Co., 
61  Iowa  i\;  Re  McKinntn,  33  U.  C.  Q.  B.  50a, 

Deep  Cats  and  Elgk  Embankmonts  cannot  be 
authorized  where  auch  construction  would  de- 
stroy the  street  as  a  highway.  Savannah,  etc, 
R.  Co.  V.  Shiels,  33  Ga.  601. 

But  see  O'Brien  v.  Baltimore  Belt  R.  Co.,  74 
Md.  363,  holding  that  where  a  statute  author- 
ized a  railroad  company  to  construct  its  road 
through  a  tunnel  in  a  city,  a  city  ordinance 
authorizing  the  construction  of  such  road 
through  an  open  cut,  in  places  where  this 
method  of  construction  was  fon^tl  (g  be  proper 
B^cewary,  wfu  T^lfd, 


8.  Grants  Oonstnud  Against  Ezaloslve  Bight 

—  Brown  V.  Chicago  G.  W.  R.  Co.,  137  Mo. 
529;  Jooes  V.  Erie,  etc.,  Valley  R.  Co.,  169 
Fa.  St  333,  47  Am.  St  Rep.  916 ;  Pennsylvania 
SchuyUdU  Valley  R.  Co.  v.  Philadelphia,  etc., 
R.  Co.,  157  Pa.  St  42.  And  see  Tate  v.  Ohio, 
etc.,  R.  Co.,  7  Ind.  479;  St  Lonia,  etc.,  R.  Co. 
V.  BellevUIe,  122  III.  376- 

8.  Permlsiion  to  Uae  Streets  Vot  a  Kara  Beve- 
eable  Lleenae.  —  Workman  v.  Southern  Pac.  R. 
Co.,  129  Cal.  536;  Areata  v.  Areata,  etc.,  R. 
Co.,  93  Cal.  639 :  East  Louisiana  R.  Co.  v.  New 
Orlcuis,  46  Ok  Ann.  536.  And  see  Mobile  v. 
Louisville,  etc,  R.  Co.,  84  Ala.  tis.  5  Am.  St 
Rep.  342 ;  Seattle  v.  Columbia,  etc.,  R.  Co., 
6  Wash.  379. 

Fallare  to  Complete  Bead  Within  City  LtnUts  In 
Tinu  Lindted  No  Oroond  for  Beroeatioa. —  Galves- 
ton, etc.,  R.  Co.  V.  Galveston,  90  Tex.  398. 

Bdisre  Aeoeptanesv  flrant  May  Be  Beroked. — 
East  St  Louis  Union  R.  Co.  v.  East  St  Louis, 
39  IlL  App.  398. 

4.  Alexandria  v.  Morgan's  Louisiana,  etc, 
R.  etc,  Co.,  109  La.  50 ;  Vicksburg,  etc,  R,  Co. 
V.  Monroe,  48  La.  Ann.  1102. 

5,  Owensboro  v.  Oweosboro,  etc.,  R.  Co., 
(Ky.  1897)  40  S.  W.  Rep.  916. 

g.  Chicago,  etc.,  R.  Co.  v.  Minnesota  Cent 
R.  Co.,  14  Fed.  Rep.  535. 

7.  Chicago,  etc,  R.  Co.  tr.  Minnesota  Cent 
R.  Co.,  14  Fed.  Rep.  525. 

Ueeue  Bet  Bevocable  After  Bailroad  Has  In* 
emred  Expense  In  BeUanoe  Thereon.  —  Rio  Grande 
R.  Co.  V.  Brownville,  45  Tex.  88. 

Arbitrary  Change  of  Street  Grade  Impairing 
Vested  Bighta  Hot  Permissible.— Seattle  v.  Co- 
lumbia, etc,  R.  Co.,  6  Wash.  379. 

8.  Denison,  etc.,  R.  Co.  v.  St.  Louis  S.  W.  R. 
Co.,  (Tex.  1903)  73  S.  W.  Rep.  161,  30  Tex. 
Civ.  App,  474. 

Power  to  Beelare  Torfeltiire  Jadidal  —  City 
mdwnt  Antheri^  to  Oeelafe.  —  Alexandria  v. 
Morgan's  Louisiana,  ete.,  R.,  ete.,  Co.,  109  La. 
50. 

d.  Wliere  a  Street  Is  Obstmeted  by  reason  of 
the  improper  location  or  construction  of  a 
railroad  the  city  may  compel  the  railroad  com- 
pany tQ  (bai^e  the  location  of  its  tracks  or 
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the  tracks  in  question  are  being  used  improperly,  where  the  company's  right 
to  use  the  street  for  proper  purposes  is  not  questioned.* 

i.  Acquirement  of  Right  by  Prescription.  —  A  grant  of  the  right  to 
maintain  a  railroad  in  a  public  street  may  be  presumed  from  long-continued 
exercise  of  such  right  under  such  circumstances  as  would  ^ive  rise  to  a  title  by 
prescription  in  other  cases ; '  especially  where  the  city  has  indirectly  recognized 
the  existence  of  such  right  by  the  enactment  of  ordinances  regulating  the  use 
of  the  street  by  the  railroad.*  But  in  such  cases  the  railroad  will  be  confined 
to  the  character  of  the  use  enjoyed  during  the  prescriptive  period,  and  will  not 
be  permitted  to  change  the  nature  or  extent  of  such  use  to  the  prejudice  of 
abutting  owners  or  the  public* 

J.  Transfer  of  Right.  —  In  the  absence  of  stipulations  to  the  contrary 
a  grant  of  the  right  to  use  a  street  for  railroad  purposes  enures  to  the  benefit 
of  a  company  which  has  succeeded  to  all  the  rights,  property,  and  franchises 
of  the  original  grantee.* 

k.  Unauthorized  Use.  —  The  unauthorized  use  of  a  public  street  by  a 
railroad  is  a  public  nuisance,*  which  may  be  enjoined  by  any  person  specially 
injured  thereby.^    Such  use  also  constitutes  an  injury  to  abutting  or  adja. 

s  *  or  to  brine  an  action  of 


cent  owners  which  entitles  them  to  sue  for  damages 

to  remove  them  entirely.  Mason  v.  Ohio 
River  R.  Co.,  51  W.  Va.  183.  And  see  Snyder 
V.  Pennsylvania  R.  Co.,  55  Pa.  St.  340. 

Order  to  Tear  Up  Traoki  Held  Void.  —  In  Sin- 
nott  V.  Chicago,  etc.,  R.  Co.,  81  Wis.  95,  it 
was  held  that  the  board  of  public  works  of  a 
city  had  no  power  to  make  an  order  requiring 
a  railroad  company,  on  twenty-five  days*  notice, 
to  tear  up  part  of  its  tracks,  where  compliance 
with  such  order  would  prevent  the  company 
from  running  its  trains  to  its  general  depot, 
and  continuously  over  its  lines  of  road  be- 
yond such  depot,  as  it  bad  been  doing,  without 
objection  or  interruptioQ.  for  eighteen  years. 

Ordsr  to  Compd  BnuTol  of  Timbki  mat  Chanft 
of  Looatloji  BvtaMd.  — See  Wayzata  v.  Great 
Northern  R.  Co.,  67  Minn.  385. 

1.  Improper  Use  of  Tracks  ITot  Ground  tot  Be- 
moval.  —  Chicago  v.  Union  Stock- Yards,  etc., 
Co.,  164  111.  Z24. 

2.  Grant  of  Bight  Frsramsd  team  Long  Bzeroise. 

—  New  Castle  v.  Lake  Erie,  etc,  R,  Co.,  155 
Ind.  18;  Cox  V,  Louisville,  etc.,  R.  Co.,  48 
Ind.  178;  Pope  V.  New  York,  et&,  R.  Co.,  74 
N.  Y.  App.  Div.  175. 

A  Baflroad  Doei  Hot  Aoqoire  Tltla  by  Advene 
FOMMslon,  as  against  the  public,  fay  the  con- 
struction and  occasional  use  of  its  road  upon 
land  which  has  been  platted  as  a  street,  but 
which  has  never  been  opened,  worked,  or  used 
as  such.  St.  Paul,  etc.,  R.  Co.  v.  Duluth,  73 
Minn.  270. 

8.  Chicago  v.  Union  Stock-Yards,  etc.,  Co., 
164  III.  224. 

4.  Alabama,  etc.,  R.  Co.  v.  Inge.  (Miss.  1897) 
2a  So.  Rep.  294. 

6.  Qotncy  v.  Chicago,  etc.,  R.  Co.,  94  III. 
537. 

Wliat  Not  a  Tlolation  of  Stipulation  ProMbltlOf 
Sftla  or  Tnuutar  of  Bight.  —  Taylor  v.  Dunn,  80 
Tex.  652. 

6.  nnaathorlnd  Oooapation  It  Tahlte  Vnissnoe. 

—  Louisville,  etc.,  R.  Co.  v.  Mobile,  etc.,  R. 
Co.,  124  Ala.  162 ;  Denver,  etc.,  R.  Co.  v. 
Denver  City  R,  Co.,  2  Colo.  673 ;  Kavanagh  v. 
Mobile,  etc,  R.  Co.,  78  Ga.  271 ;  Savannah, 
etc,  R.  Co,  V.  Shiels,  33  Ga.  601 ;  McCartney 


v.  Chicago,  etc.,  R.  Co.,  112  111.  611;  Rosen- 
thal V.  Taylor,  etc.,  R.  Co.,  79  Tex.  32s; 
Schwede  v.  Heinrich  Bros.  Brewing  Co.,  ag 
Wash.  31. 

Where  a  railroad  company  has  lawfully  built 
its  road  upon  private  land  outside  the  city 
limits,  the  subsequent  annexation  of  such  land 
to  the  city,  and  its  acceptance  as  a  public  street, 
do  not  render  the  occupation  and  possession 
of  such  street  by  the  railroad  a  public  nuisance 
subject  to  be  abated  by  mere  resolution  of  the 
city  council.  Denver  v.  Denver,  etc.,  R.  Co., 
17  Colo.  583. 

City  Offleera  Rot  Anthoriied  to  Tear  Up  Tracks 
Wlttiont  tedv  of  Oltij  OoanoU.  —  Cincinnati 
Northern  R,  Co.  v.  Cincinnati,  8  Ohio  Dec. 
(Reprint)  554,  8  Cine.  L.  Bui.  334. 

7.  UnaTtthorised  Uae  Kay  Be  Eojoined.  —  Louis- 
ville, etc.,  R.  Co.  V.  Mobile,  etc.,  R.  Co., 
124  AJa.  162;  Kavanagh  v.  Mobile,  etc.,  R.  Co., 
78  Ga.  271 ;  Hickey  v.  Chicago,  etc.,  R.  Co.,  6 
III.  App.  172;  Harrington  v.  St.  Paul,  etc.,  R. 
Co.,  17  Minn.  215;  Schurmeier  v.  St.  Paul, 
etc,  R.  Co.,  10  Minn.  82,  88  Am.  Dec.  59; 
Pennsylvania  R.  Co.'^  Appeal,  115  Pa.  St.  514; 
Schwede  v.  Hemrich  Bros.  Brewing  Co.,  29 
Wash.  21.  And  see  Comw^l  v.  Louisville,  etc., 
R.  Co.,  87  Ky.  72. 

Viuiathortied  Vas  EqjolDod  at  Salt  of  City.  — 
Niagara  Falls  v.  New  York  Cent,  etc.,  R.  Co., 
41  N.  Y,  App.  Div.  93,  aMrmed  168  N.  Y.  610; 
Morris,  etc.,  R.  Co.  v.  Newark,  10  N.  J.  Eq. 
35*. 

Xudttoty  Intorloeatny  Injmutlon  BtfoMd 
'Where  Injury  la  Bot  Irreparable.  —  Cincinnati 
Northern  R.  Co.  v.  Cincinnati,  $  Ohio  Dec. 
(Reprint)  554,  8  Cine.  L.  Bui.  334. 

Salt  by  Another  Railroad  Company  —  Dafenie. 
—  In  a  suit  by  one  railroad  company  to  en- 
join the  unanAorized  use  of  a  public  street 
by  another  railroad  company,  it  is  no  defense 
that  the  complainant  is  itself  operatii^  a  rail- 
road along  said  street.  Louisville,  etc,  R.  Co. 
V,  Mobile,  etc.,  R.  Co.,  124  Ala.  162. 

8.  Abattlng  Owners  Hay  Sue  for  Damages,  — 
Baltimore,  etc.,  R.  Co.  v.  Taylor,  6  App.  Cas, 
(D.  C.)  259;  Trook  V.  Baltimore,  etc,  R.  Co., 
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ejectment.'  But  the  unauthorized  use  may  be  legalized  by  a  subsequent 
grant  of  authority  from  the  city  or  legislature.' 

/.  Private  Railroads.  —  Railroads  designed  for  purely  private  uses  can- 
not be  constructed  or  operated  upon  public  streets,  nor  has  a  city  any  power 
to  grant  the  use  of  its  streets  for  such  a  purpose.'  But  there  may  be  a  grant 
to  private  individuals  or  corporations  of  the  right  to  lay  branch  tracks  or 
switches  in  the  streets,  connecting  with  public  railroad  tracks  previously  laid, 
and  extending  to  the  manufacturii^  or  business  establishments  of  those  laying 
them.  In  such  cases  the  tracks  solaid  become,  in  l^al  contemplation,  tracks 
of  the  railway  with  which  they  are  connected,  and  are  open  to  the  public  use 
and  control.'* 

3.  Conftmotion  and  Operation  of  Rood  —  a.  In  General.  —  Where  a  rail< 
road  is  located  upon  a  public  street  it  must  be  constructed  and  operated  in 
such  manner  as  to  cause  the  least  possible  interference  with  the  rights  of  the 
public  and  of  abutting  owners.*  The  obstruction  of  a  street  by  the  improper 
construction  or  operation  of  a  railroad  constitutes  a  public  nuisance.* 


3  MacArthur  (D.  C.)  393;  Grand  Rapids,  etc., 
R.  Co.  V.  Heisel,  47  Mich.  393 ;  Husuer  v. 
Brooklyn  City  R.  Co.,  30  Hun  (N.  Y.)  409. 
OmpMMdoB  Ibr  Addlttonal  flarrltttdt  Vot  S«- 

OOTOmblfl  In  Action  of  TrMpW. —  Adams  v.  Hast- 
ings, etc.,  R.  Co.,  18  Minn.  360. 

1.  Atmttar  EntlU«d  tp  Ktlntela  ^Mtntrat.  — 
Montgomery  v.  Santa  Ana  Westminster  R.  Co., 
104  Cal.  197,  43  Am.  St.  Rep.  89;  Weyl  v. 
Sonoma  Valley  R.  Co.,  69  Cal.  20a. 

S.  VaantkeriMd  Um  L^Aliced  by  BabMonnit 
Orut  of  AnthfTl^. —  Owensboro  v.  Oweniooro, 
etc.,  R.  Co.,  (Ky.  1897)  40  S.  W.  Rep.  9^6. 
And  see  McCartney  v.  Chicago,  etc.,  R.  Co.,  113 
ni.  611. 

ChirtMr  Aawndnwnt  Ooaitrned  m  l*tiflMti«i  of 

Antkority.  —  McAuley  v.  Columbus,  etc.,  Co., 
83  111.  348. 

Frior  Acb  of  Traspaas  Vot  Jnsttfled  by.SnbM- 
qaat  Orilnanee  Onntlnff  Anthori^. —  Southern 
California  R.  Co.  v.  Southern  Pac  R.  Co.,  (Cal. 
1896)  43  Pac.  Rep.  11S3. 

When  TTnantbortsed  ITso  OaaiMt  Bo  Xagallsod. 
—  Where  the  original  occupation  of  a  street  by 
a  railroad  is  unlawful  because  of  failure  to  give 
notice  to  persons  interested,  as  required  by  the 
charter  of  the  company,  such  occupation  is  not 
legalized  by  subsequent  ordinances  of  the  city 
regulating  the  operation  of  the  railroad  within 
its  limits.  Klostennan  v.  Cherapeake,  etc,  R. 
Co.,  (Ky.  1900)  s6  S.  W.  Rep.  820. 

X.  Privata  Sailnada  —  Streets  Cannot  Bo  XTooi 
Tor.  —  Macon  v.  Harris,  73  Ga.  428 ;  Heath  v. 
Des  Moines,  etc.,  R.  Co.,  61  Iowa  11;  Mikeselt 
V.  Durkee,  36  Kan.  97,  34  Kan.  509;  Com.  v. 
Frankfort,  92  Ky.  149;  Green  v,  Portland,  32 
Me.  431;  Gustafson  v.  Hamm,  56  Minn.  334; 
Glaeuner  v.  Anheuser-Busch  Brewing  Assoc., 
100  Mo.  508;  State  v.  Trenton,  36  N.  J.  L.  79 ; 
Chamberlain  v.  Elizabethport  Steam  Cordage 
Co.,  4t  N.  J.  Eq.  43 ;  Barker  v.  Hartman  Steel 
Co,  129  Pa.  St.  55i>  6  Pa-  Co.  Ct.  183;  Schwede 
V.  Hemrich  Bros.  Brewing  Co.,  29  Wash.  21. 
But  see  Guess  v.  Stone  Monntain  Granite,  etc., 
Co.,  67  Ga.  215. 

Frommption  that  Ttallnwd  Is  tn  PnbUa  Vio,  — 
O'Neil  V.  Lamb,  53  Iowa  725. 

Use  of  Btroot  by  TriTota  BaUrood  Frorontod  by 
Hajnnetlon.  —  Hopkins  v.  Sataaaugua  Mfg.  Co., 
t8e  Pa.  St.  199 ;  Barker  v.  Hartman  Sted  Co., 
6  Pa.  Co.  Ct.  183,  129  Pa.  St.  551- 

87  C.  of  L.— la  177 


4.  BnuidusaiidBwitoliMtoPrivatoProporty.— 

Hanbury  v.  Woodward  Lumber  Co.,  98  Ga.  54 ; 
Chicago  Dock,  etc.,  Co.  v.  Garrity.  115  111.  155 ; 
Brown  v.  Chicago  G.  W.  R.  Co.,  137  Mo.  529; 
Rnapp  V.  St.  Louis  Transfer  R.  Co.,  126  Mo. 
26;  Qarke  v.  Blackmar,  47  N.  Y.  150;  Pitts- 
burg, etc.,  R.  Co.  V.  Cincinnati,  9  Ohio  Dec 
(Reprint)  69^,  16  Cine.  L.  But  ^67.  But  see 
Com.  V.  Frankfort,  92  Ky.  149. 

Petition  by  Abnttlna  Owners  a  Oendltton  Prooo* 
dont  to  Oxaat  «f  Blgnt. —  McGann  v.  People, 
194  lU.  526. 

A  BaUrood  Vaad  la  Gonnootlon  with  a  Onto 
Xlerator  is  not  such  a  public  railroad  as  may 
be  constructed  and  operated  through  a  public 
street.  Mikesell  v.  Durkee,  36  Kan.  97.  And 
see  P^ple  v.  Chicago,  etc.,  R.  Co.,  $7  111.  436. 
But  compare  Qarke  v.  Blackmar,  47  N.  Y,  150, 

5.  Blgbti  of  FnbUo  and  Abnttors  Must  Be  Bo- 
gaxdod.— Kelly  v.  Pittsburgh,  etc..  R.  Co.,  aS 
Ind.  App.  4S7,  91  Am.  St.  Rep,  134;  Goodrich 
V.  Burlington,  etc.,  R.  Co.,  103  Iowa  412;  Cadle 
V.  Muscatine  Western  R.  Co.,  44  Iowa  1 1 ; 
Laviosa  v.  Chicago,  etc.,  R.  Co.,  McGtoin  (La.) 
299;  Ridge  p.  Pennsylvania  R.  Co.,  58  N.  J.  Eq. 
172;  Delaware,  etc.^  R.  Co.  v.  Buffalo,  158  N. 
Y.  478. 

He  Liability  in  Abooneo  of  RegUgonM.  —  Ma- 

xettt  V.  New  York,  etc.,  R.  Co.,  3  a.  D.  Smith 
(N.  Y.)  98. 

Uio  of  T  Balk  Vot  VnUwftat  —  Millvale  v. 
Evergreen  R.  Co.,  131  Pa.  St.  1. 

6.  ObitniotiOB  of  Street  by  Imprepor  Coastmo- 
tloa  or  Operation  a  Mnlaaaoe.  —  btate  v.  Daven- 
port, etc.,  R.  Co.,  47  Iowa  507 ;  Com.  v.  Erie, 
etc.,  R,  Co.,  27  Pa.  St.  339.  67  Am.  Dec.  471; 
State  V.  Vermont  Cent.  R.  Co.,  30  Vt.  108; 
Oshkosh  V.  Milwaukee,  etc,  R.  Co.,  74  Wis. 
534)  17  Am.  St.  Rep.  175.  But  see  Gedge  v. 
Com.,  9  Bush  (Ky.)  65. 

A  dty  Kay  Ei)joln  a  Ballroad  Compaqr  fron 
Obotraotlaf  Its  Streets  in  violation  of  the  terms 
of  the  contract  tmder  which  the  company  uses 
such  streets.  Chicago,  etc.,  R.  Co  v.  Qaxacj, 
136  111.  489- 

When  Abutting  Owner  Kay  Eqjoln.  —  Where  a 
railroad  is  improperly  constructed  upon  a  public 
street  in  such  manner  as  to  inflict  special  in- 
jury upon  an  abutting  owner,  it  constitutes  both 
a  public  and  a  private  nuisance  which  may  be 
enjoined ;  and  the  fact  that  the  complainant  has 
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b.  Location  of  Tracks.  —  If  the  right  to  occupy  the  street  is  derived 
from  a  grant  fay  the  city,  the  provisions  of  the  grant  as  to  the  location  of  the 
tracks  must  be  complied  with.*  But  where  the  street'  is  occupied  by  direct 
authority  of  the  legislature,  a  municipal  ordinance  requiring  the  track  to  be 
laid  in  the  centre  of  the  street  does  not  render  its  construction  in  another  part 
of  the  street  illegal.* 

c.  Conformity  to  Grade  of  Street  —  Cuts  and  Embankments.  — 
As  a  general  rule  the  railroad  must  be  built  in  conformity  to  the  established 
grade  of  the  street ; '  but  it  may  be  built  in  a  cut  or  upon  an  embankment  or 
other  elevation  where  such  mode  of  construction  is  authorized  by  statute.^ 

d.  What  Appurtenances  May  Be  Located  in  Street.  —  Permission 
to  a  railroad  company  to  construct  and  maintain  its  road  upon  a  street  carries 
with  it  authority  to  construct  necessary  turnouts  "  and  switch  tracks  therein ; ' 
but  it  does  not  authorize  the  obstruction  of  the  street  by  the  erection  thereon 


received  freiffht  from  the  track  complained  of 
does  not  affect  his  right  to  sue.  Knapp  v.  St. 
Louis  Transfer  R.  Co.,  126  Mo.  26. 

1.  Location  of  Tnoki. —  Hagencamp  v.  Pater- 
aon  Horse  R.  Co.,  17  N.  J.  Eg.  S3.  And  see 
Merchants'  Union  Bart)  Wire  Co.  v.  Chicago, 
etc.,  R.  Co.,  70  Iowa  105. 

Tlw  Word  "  Aloa^,"  as  used  in  an  ordinance 
authorizing  a  railroad  company  to  build  its  road 
in  a  city  street,  does  not  mean  by  the  side  of 
the  street,  but  upon  and  over  it.  Heath  t>.  Dea 
Moines,  etc.,  R.  Co.,  61  Iowa  ii. 

The  Words  "  Line  of  tlie  Ballrood,"  as  used  in 
an  ordinance  providing  that  the  line  of  the  rail- 
road should  not  approach  the  sidewalk  nearer 
than  fifteen  feet,  were  hdd  to  mean  the  rails 
thereof.  Chicago,  etc.,  R.  Co.  v.  Eisert,  127 
Ind.  156. 

B^ht  to  Use  ffidewalk.— In  Knapp  v.  St. 
t.ouis  Transfer  R.  Co.,  126  Mo.  26,  it  was  held 
that  an  ordinance  authorizing  the  construction 
of  the  railroad  along  the  western  portion  of  a 
named  street  did  not  restrict  the  company  to 
the  roadway  as  distinguished  from  the  side- 
walk. 

loenttoB  upon  Btnst  Crossing,  —  A  railroad 
company  which  is  authorized  to  build  its  road 
upon  a  certain  street  may  lay  its  tracks  across 
another  street  which  intersects  the  street 
named  in  the  grant.  Knight  v.  Carrollton  R. 
Co.,  9  La.  Ann.  284. 

LoMtion  Gwitnrj  to  OrdlnaBOB  a  l^nJsam  Bn- 
tftUng  Almtter  to  SuiagOB. —  Cain  v.  Chicago, 
etc,  R.  Co.,  54  Iowa  255. 

Bight  of  Compuiy  to  Cluuigo  LoMtlOtt  of  Tn6k. 

—  See  Snyder  v.  Pennsylvania  R.  Co.,  55  Pa. 
St.  340;  Barr  v.  New  Brunswick,  58  N.  J.  L. 
25s. 

S.  Street  Oosnpled  by  Authority  4rf  Lagislatore 

—  Ordlnasoe  Prosoribiiig  Loe&titm  Vot  Binding 
npon  GompAiiy.  —  First  Cong.  Church  v.  MiN 
waukee,  etc.,  R.  Co.,  77  Wis.  158. 

8.  Conformity  to  Grade  of  Street. —  Smith  v. 
Kansas  City,  etc.,  R.  Co.,  98  Mo.  20 :  Cross  v. 
St.  Louis,  etc,  R.  Co.,  77  Mo.  318;  Stephenson 
V.  Missouri  Pac.  R.  Co.,  68  Mo.  App.  648 ; 
Long  Island  R.  Co.  0.  Brookljm,  (Supm.  Ct. 
Gen.  T.)  2q  N.  V.  St.  Rep.  381 ;  Little  Miami 
R.  Co.  V.  Hamhieton.  40  Ohio  St.  496 ;  Wilkes- 
barre  v.  Coalville  Pass.  R.  Co.,  7  Leg.  Gaz. 
(Pa.)  3Q7. 

Whan  Authority  b  OfTon  to  Baloe  the  Ortd* 


of  the  street  to  a  certain  height,  a  greater  ele- 
vation is  unlawful.  Given  v.  Des  Moines,  70 
Iowa  637. 

A  City  Cannot  Lwally  Aathoriu  a  Bsllroad  to 
COltngo  tha  Oiade  of  a  street  in  its  discretion. 
Little  Miami  R.  Co.  c  Martin,  i  Ohio  Dec. 
(Reprint)  440,  ro  West.  L.  J.  54. 

4.  Qirrell  v.  New  York,  etc,  R.  Co.,  41  N. 
Y.  App.  Div.  506;  Arbenz  v.  Wheeling,  etc.,  R. 
Co.,  33  W.  Va.  I. 

B^hts  In  Soil  of  Bti«et  Not  Waived  by  Con- 
Btmonon  In  Tnnnd. —  Junction  R.  Co.  v.  Boyd, 
8  Phila.  (Pa.)  224. 

Oonstnwtion  on  Tiadnot. —  See  Welde  v.  New 
York,  etc.,  R.  Co.,  38  N.  Y.  App.  Div.  379; 
Pape  V.  New  Yorl^  etc,  R.  Co.,  74  N.  Y.  App. 
Div.  175. 

Bight  to  Conneot  with  Elevated  Road  by  Hoani 
of  TlAdnot. —  See  Gallagher  v.  Keating,  (Supm. 
Ct.  Spec.  T.)  27  Misc  (N.  Y.)  131. 

Bight  to  Change  from  Cat  to  Vladact  — See 
.  Fries  V.  New  Yorit,  etc.,  R.  Co.,  169  N.  Y.  270 ; 
Lewis  c  New  York,  etc.,  R.  Co.,  ifia  N.  Y.  202, 
40  N.  Y.  App.  Div.  343  ;  Muhlker  v.  New  York, 
etc,  R.  Co.,  60  N.  Y.  App.  Div.  621. 

Blevation  of  B&ilroad.  —  Where  a  city  ordi- 
nance, confirmed  by  a  subsequent  amendment 
of  the  charter  of  the  railroad  company,  author- 
izes an  elevation  of  the  road  in  passing  through 
a  ci^,  portions  of  such  road  may  be  elevated 
even  though  the  elevation  was  not  authorized 
by  the  original  charter  of  the  company.  Fulton 
V.  Short  Route  R.  Transfer  Co.,  85  Ky.  640,  7 
Am.  St.  Rep.  619. 

But  see  Potts  v.  Quaker  City  El.  R.  Co..  161 
Pa.  St.  396,  holding  that  a  statute  authorizing 
the  elevation  or  depression  of  an  ordinary  sur- 
face railroad  at  street  crossings  did  not  author- 
ize the  construction  of  an  elevated  road  through 
the  city.  And  see  the  title  Elevated  Rail- 
roads, vol.  10,  p.  896. 

5.  Beooisary  Tnmonta.  — Knight  v.  Carroll- 
ton  R.  Co.,  9  La.  Ann.  284;  New  Orleans,  etc, 
R.  Co.  V.  Second  Municipality,  i  La.  Ann.  1 28 ; 
Philadelphia  v.  River  Front  R,  Co.,  133  Pa-  St. 
1.14:  Burgess  v.  R.  Co.,  3  Montg.  Co.  Rep. 
(Pa.)  5. 

6.  Houston  V.  Gulf,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1806)  35  S.  W.  Rep.  74. 

Proviaioiia  of  Ordinaaoe  aa  to  Loeation  of  Switohea 
CoBStmod.  —  Galveston  Wharf  Co.  v.  Gulf,  etc, 
R.  Co.,  81  Tex.  494. 
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of  repair  shops,'  water  tanks,'  depots,  or  freight  houses.' 

e.  Right  to  Lay  Additional  Tracks.  —  Whether  or  not  a  railroad 
which  has  been  authorized  to  occupy  a  street  and  has  constructed  one  or  more 
tracks  thereon  may  subsequently  lay  additional  tracks,  without  a  new  grant 
of  authority,  will  depend  upon  the  terms  of  the  original  grant.* 

/.  Right  to  Alter  Gauge  of  Tracks.  —  Where  an  ordinance  authoriz- 
ing a  railroad  company  to  build  its  road  upon  a  public  street  does  not  limit 
the  width  of  the  track,  a  subsequent  change  of  gauge  will  not  be  enjoined  at 
the  suit  of  an  abutting  owner,*  especially  where  the  width  of  the  roadbed 
and  the  length  of  the  ties  will  not  be  increased  by  the  alteration.*  But  where 
the  company  is  limited  by  its  charter  to  the  construction  of  a  narrow-gauge 
road,  it  cannot  alter  the  gauge  of  its  tracks  upon  a  city  street  without  the 
consent  pf  the  city.' 

g.  Restoration  and  Repair  of  Street.  —  Railroad  companies  are  gen- 
erally required  by  statute  or  ordinance  to  restore  streets  occupied  by  their 
roads  to  their  former  state  or  to  such  state  as  not  unnecessarily  to  impair  their 

'  usefulness;^  and  after  restoration  the  street  must  be  kept  in  a  reasonable  state 
of  repair.* 

h.  Operation. — -Authority  to  build  a  railroad  upon  a  public  street 
includes  authority  to  operate  it  in  a  proper  manner  after  it  is  constructed.'* 
The  company  may  run  trains  in  the  night  as  well  as  the  daytime,  and  may 
run  heavy  freight  trains,  ring  bells,  and  sound  whistles ; ' '  but  it  cannot  use  the 
street  for  the  purpose  of  storing  cars,  or  shifting,  switching,  or  making  up 
trains,  or  unloading  or  loading  freight.'* 


1.  Frankle  v.  JacksoD,  30  Fed.  Rq>.  398. 

%.  Chicago  G.  W.  R.  Co.  v.  Leavenworth 
First  M.  E.  Churcb,  (C.  C.  A.)  102  Fed.  Rep. 
85. 

5.  Bamey  v.  Keokuk,  94  U.  S.  334;  St.  Paul 
V.  Chicago,  etc.,  R.  Co.,  63  Mian.  330. 

4.  Bight  to  Lty  Additional  Truka  Upheld.  ~ 
Workman  v.  Southern  Pac.  R.  Co.,  129  Cal. 
536;  Noblesville  v.  Lake  Erie,  etc.,  R.  Co.,  130 
Ind.  I ;  Chicago,  etc.,  R.  Co.  v.  Eisert,  197  Ind. 
156;  Morris,  etc.,  R.  Co.  v.  Frudden,  20  N.  J. 
Eq.  530;  Conabeer  v.  New  York  Cent.,  etc.,  R. 
Co.,  156  N.  y.  474;  Varwig  v.  Qeveland,  etc., 
R.  Co.,  3  Ohio  Cir.  Dec.  528,  6  Ohio  Cir.  Ct. 
439 ;  Simpson  v,  Philaddphia,  etc.,  R.  -Co.,  4 
Hontg.  Co.  Rep.  (Pa.)  102.  And  see  Davis  v. 
Chicago,  etc.,  R,  Co.,  46  Iowa  389. 

Bight  to  Lay  Additioaal  Traoki  Duiai.  —  Sa- 
vannah, etc.,  R.  Co.  V.  Woodruff,  86  Ga.  94; 
Pennsylvania  Schuylkill  VaUey  R.  Co.  v.  Phila- 
delphia, etc.,  R.  Co.,  157  Pa.  St.  ^a.  And  see 
Jones  V.  Erie,  etc.  Valley  R.  Co.,  169  Pa.  St. 
333,  47  Am.  St.  Rep.  916;  Rieddinger  v.  Mar- 
quette, etc.,  R.  Co.,  62  Mich.  ag. 

6.  Denver,  etc.,  R.  Co.  v.  Domke,  11  Colo. 
247- 

6.  Denver,  etc.,  R.  Co.  v.  Barsaloux,  15  Colo. 
390;  Denver,  etc.,  R.  Co.  v.  Tooh^,  15  Colo. 
398. 

T.  Walker  r.  Denver,  (C.  C  A.)  76  Fed.  Rep. 
670. 

8.  BMtoratlon  of  Street  Beqnlred  \ij  BUtuto  «r 
OrdiuQce.  —  Knapp  v.  St.  Louis  Transfer  R. 
Co.,  126  Mo.  26;  Gilmore  v.  Utica,  121  N.  Y. 
561  ;  Bell  V.  New  York  Cent.,  etc.,  R.  Co.,  29 
Hun  (N.  Y.)  560 ;  Oshkosh  v.  Milwaukee,  etc., 
R.  Co.,  74  Wis.  534,  17  Am.  St.  Rep.  175; 
Oconto  v.   Chicago,  etc,   R.   Co.,   44  Wis. 

Vn^  to  Izortd*  SaMitata  Btnat  —  See 


Stroudsbu^  v.  Wilkea  Barre,  etc,  R.  Co..  is 
Pa.  Co.  Cl  395. 

9.  Da^  tQ  Imp  la  B^idr. — Ohio,  etc.,  R.  Co. 
V.  People,  3s  111.  App.  69;  State  v.  St.  Paul, 
etc.,  R,  Co.,  35  Minn.  131,  59  Am.  Rep.  313; 
Kansas  City  v.  Corrigan,  86  Mo.  67;  Kitchell 
V,  Manchester  Road  Electric  R.  Co.,  79  Mo. 
App.  340;  Gilmore  v.  Utica,  121  N.  Y,  561; 
Cincinnati,  etc.,  R.  Co.  v.  Carthage,  36  Ohio 
St.  631  ;  Lake  Shore,  etc.,  R.  Co.  v.  Wiley, 
193  Pa.  St.  496;  Pennsylvania  R.  Co.  v.  Irwin, 
8s  Pa.  St.  336 ;  Galveston  v.  Galveston  Qty  R. 
Co.,  46  Tex.  433. 

Lessor  of  Bead  Liable  for  Letsee's  FaUare  to  Be- 
palr.  — '  Anderson  v.  Union  Terminal  R.  Co., 
161  Mo.  411. 

10.  Aatiiority  to  Operate  Bailroad  Inolnded  in 
Anthori^  to  Bnlld.  —  Com.  v.  Erie,  etc,  R.  Co., 
27  Pa.  St,  339,  67  Am.  Dec  471.  And  see 
Paterson,  etc..  Horse  R.  Co.  v.  Paterson,  24  N. 
J.  Eq.  is8. 

11.  Frankle  v.  Jackson,  30  Fed,  Rep.  398. 
18.  Storing  Cars,  Bwltohing  and  Xaking  Up 

Trains, etc.,  &npn>per. —  Click  v.  Baltimore,  etc., 
R.  Co.,  21  D,  C,  363 ;  Click  v.  Baltimore,  etc.,  R. 
Co.,  19  D.  C.  412;  Fitzgerald  v.  Baltimore, 
etc,  R.  Co.,  19  D.  C.  513  ;  Kavanagh  t».  Mobile, 
etc.,  R.  Co.,  78  Ga.  803 ;  Owensborough,  etc., 
R.  Co.  V.  Sutton.  (Ky.  1890)  13  S.  W.  Rep. 
1086;  Kentucky,  etc,  Britlge  Co.  v.  Krieger, 
93  Ky.  243;  Stephenson  v.  Missouri  Pac.  R. 
Co.,  68  Mo.  App.  643 ;  Pennsylvania  R.  Co.  v. 
Angel,  41  N.  J.  Eq.  316,  56  Am.  Rep.  1 ;  Thomp- 
son V.  Pennsylvania  R.  Co..  (N,  J.  1888)  14  Atl. 
Rep.  897.  But  see  Rafferty  v.  Missouri  Pac. 
R.  Co.,  91  Mo.  33;  Lake  Shore,  etc,  R.  Co. 
V.  Wiley.  19:1  Pa.  St.  496. 

Bight  to  Load  sad  UntoaA  Can  in  Street  Ao> 
quired  by  Long  Bzexelsek  —  Mobile  v.  Louisville, 
etc,  R.  Co.,  84  Ala.  115,  5  Am.  St  Rep.  34s. 
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4.  Bights  and  Bemedies  of  Property  Owners  a.  Right  of  Abutting 
Owners  to  Compensation  or  Damages  — (i)  Rule  Where  Abutter  Owrts 
Fee  in  Street.  —  The  construction  of  an  ordinary  commercial  steam  railroad 
upon  a  public  street  is  generally  regarded  as  the  imposition  of  an  additional 
servitude,'  w^ich  entitles  an  abutter  who  owns  the  fee  in  the  street  to 
compensation.' 

(2)  Rule  Where  Fee  Is  in  City  or  Public.  — In  some  jurisdictions  the  right 
to  compensation  is  extended  to  abutters  who  do  not  own  the  fee;' but  in 
many  states  it  is  held  that  where  the  fee  is  in  the  city  or  the  public,  the  occu- 
pation of  the  street  by  a  railroad  does  not  amount  to  a  taking  of  land  within 
the  constitutional  guaranty  of  compensation,'^  unless  the  abutting  owner  is 


1.  Sts&m  Railroad  in  BtrMt  an  Additional  Serri- 
todi  —  Alabama.  —  Western  R.  Co.  v.  Ala- 
bama Grand  Tnink  R.  Co.,  96  Ala.  373. 

Colorado.  —  Denver  Circle  R.  Co.  v.  Nestor, 
ID  Colo.  403;  Denver  Circle  R.  Co.  v.  Wig- 
gins, 10  Colo.  436;  Denver  Circle  R.  Co.  v. 
Bigler,  10  Colo.  438;  Denver  Circle  R.  Co. 
V.  Gark,  10  Colo.  437;  Denver  Circle  R.  Co. 
V.  Martin,  10  Colo,  428;  Denver  v.  Bayer,  7 
Colo,  113. 

Connecticut.  ■ —  Imlay  v.  Union  Branch  R. 
Co.,  26  Conn.  349,  68  Am.  Dec.  393. 

Illinois.  —  Bond  v.  Pennsylvania  R.  Co.,  171 
111.  508. 

Indiana.  —  Cox  v.  Louisville,  etc.,  R.  Co.,  48 
Ind.  178. 

Michigan.  —  Nichols  v,  Ann  Arbor,  etc.,  R. 
Co.,  87  Mich.  361;  Grand  Rapids,  etc.,  R.  Co. 
V.  Heisel,  47  Mich.  393. 

Minnesota.  —  Harrington  v.  St.  Paul,  etc., 
R.  Co.,  17  Minn.  315. 

New  yorlt.  — Williams  v.  New  York  Cent. 
R.  Co.,  16  N.  Y.  97,  69  Am.  Dec.  651 ;  Syra- 
cuse Solar  Salt  Co.  v.  Rome,  etc.,  R.  Co.,  67 
Hun  (N.  Y.)  153. 

Contra  —  ui   Additional   Berrltndo.  — ■ 

Montgomery  v.  Santa  Ana  Westminster  R.  Co., 
104  Cal.  186,  43  Am.  St.  Rep.  89 ;  Knapp  v. 
St.  Louis  Transfer  R.  Co.,  136  Mo.  36;  Gaus, 
etc.,  Mfg.  Co.  V.  St.  Louis,  etc,  R.  Co,,  113 
Mo.  308,  35  Am.  St.  Rep.  706;  Hulett  v.  Mis- 
souri, etc.,  R.  Co.,  80  Mo.  App.  87.  Compare 
O'Connor  v.  Southern  Pac.  R.  Co.,  122  Cal. 
tf8r ;  Weyl  v.  Sonoma  Valley  R.  Co.,  69  Cal,  302. 

Coal  Hoose  and  foisting  Apporatna  Xaintaioad 
in  Street  hj  Ballroad  an  Additional  Bnrden. — 
Chicago,  etc.,  R,  Co.  v.  O'Connor,  42  Neb.  90, 

Bailroftd  Platform  or  FaHengor  Depot  in  Street 
KB  iBBrewMd  Burden.  —  Higbee  v.  Camden,  etc., 
R.  Co..  19  N.  J.  Eq.  37fi. 

8.  Abattlng  Owner  of  Pee  Entitled  to  Comrna- 
sation  — Alabama.  —  Weetem  R.  Co.  V.  Ala- 
bama Grand  Trunk  R,  Co.,  96  Ala.  373. 

Arkansas.  —  Reichert  v.  St.  Louis,  etc,  R. 
Co.,  51  Ark.  491. 

Connecticut.  —  Imlay  v.  Union  Branch  R. 
Co.,  36  Conn.  349,  68  Am.  Dec.  393. 

Florida.  —  Florida  Southern  R.  Co.  0.  Brown, 
33  Fla.  104. 

Illinois.  —  Bond  v.  Pennsylvania  R.  Co.,  171 
Til,  508;  Indianapolis,  etc.,  R.  Co.  V.  Hartley,  67 
111.  439,  16  Am.  Rep.  624, 

Indiana.  —  Porter  v.  Midland  R,  Co.,  125 
Ind.  476:  Burkam  v.  Ohio,  etc.,  R.  Co.,  133  Ind. 
344 ;  Haslett  v.  New  Albany  Belt,  etc..  R.  Co., 
7  Ind.  App.  603. 

lovMt.  —  Kuchetnan  v,  Chicago,  etc,  R.  Co., 
46  Iowa  366. 


Maryland.  —  Phipps  v.  Western  Maryland  R. 
Co.,  66  Md,  31Q. 

Michigan.  —  Grand  Rapids,  etc,  R.  Co.  v. 
Heisel,  38  Mich.  62,  31  Am.  Rep.  306. 

Minnesota.  —  Adams  v.  Hastings,  etc,  R. 
Co.,  18  Minn.  360;  Harrington  v.  St  Paul,  etc., 
R.  Co,,  17  Minn,  315;  Molitor  v.  First  Div. 
St.  Paul,  etc,  R,  Co,,  14  Minn.  385;  Gray  v. 
First  Div.  St.  Paul,  etc.,  R.  Co.,  13  Minn.  315; 
Schurmeier  v.  St.  Paul,  etc,  R.  Co.,  10  Minn. 
82,  88  Am.  Dec.  59. 

Nebraska.  —  Hastings,  etc,  R.  Co.  v.  Ingalls, 
15  Neb.  123. 

New  Jersey.  —  M.  E,  Church  v.  Pennsylvania 
R.  Co.,  48  N.  J,  Eq.  45* ;  Jersey  City,  etc.,  R. 
Co.  V.  Jersey  City,  etc.,  Horae  R.  Co.,  30  N, 
J.  Eq,  61. 

New  Kor*.  — Wager  v.  Troy  Union  R.  Co.. 
35  N.  Y,  526 ;  Williams  v.  New  York  Cent.  R. 
Co.,  16  N.  Y,  97,  69  Am.  Dec  651;  Burt  v. 
Lima,  etc,  R.  Co.,  (Supm.  Ct.  Spec.  T.)  si  N. 
Y.  Supp.  483 ;  Syracuse  Solar  Salt  Co.  v.  Rome, 
etc.,  R.  Co.,  67  Hun  (N.  Y.)  153;  Craig  v. 
Rodiester  City,  etc.,  R.  Co.,  39  Barb,  (N.  Y.) 
494,  And  see  Matter  of  Prospect  Park,  etc., 
R.  Co.,  16  Hun  (N,  Y.)  361, 

Pennsylvania.  —  Jones  v.  Erie,  etc,  R.  Co., 
iji  Pa.  St,  30,  31  Am.  St.  Rep.  723. 

Tennessee.  — ^at  End  St.  R.  Co.  v.  Doyle, 
88  Tenn.  747,  17  Am.  St.  Rep.  933. 

Wisconsin.  —  Carl  v.  Sheboygan,  etc.,  R.  Co., 
46  Wis.  635 ;  Hegar  v.  Chicago,  etc.,  R,  Co., 
26  Wis.  634. 

See  also  the  title  Abutting  Owneks,  vol.  i, 
p.  227, 

8.  Abutter  Who  Does  Not  Own  Fee  Entitled  to 
Compensation.  —  Mollandin  v.  Union  Pac.  R. 
Co.,  14  Fed.  Rep.  394:  Alabama,  etc.,  R,  Co.  v. 
Bloom,  71  Miss.  347 ;  Theobold  v,  Louisville, 
etc.,  R.  Co.,  66  Miss.  379,  14  Am.  St  Rep.  564. 
And  see  St  Paul  v.  Chicago,  etc,  R.  Co.,  61 
Minn.  330 ;  Dooly  Block  v.  Salt  X^ke  Rapid 
Transit  Co.,  9  Utah  31  ;  Kaufman  v.  Tacoma, 
etc.,  R.  Co.,  ri  Wash.  632;  Pomeroy  v.  Milwau- 
kee, etc.,  R.  Co.,  16  Wis.  640;  Ford  v.  Chicago, 
etc.,  R.  Co.,  J4  Wis.  609,  80  Am,  Dec.  791. 
See  also  the  title  Abutting  Owners,  vol.  i, 
p.  32<;. 

OwnenUp  of  Fee  Immatoritl  If  Froperty  U  In- 
jured.—  Lamm  v.  Chicago,  etc,  R.  Co..  45 
Minn.  71 ;  White  v.  Northwestern  North  Caro- 
lina R.  Co.,  Ill  N.  Car.  610,  37  Am.  St  Rep. 
639.  And  see  Ridley  V.  Seaboard,  etc,  R.  Co., 
118  N,  Car,  096. 

4.  Ho  Right  to  Compensation  In  Ahsenee  of 
Ownership  of  Fee  —  California.  —  Carson  v.  Cen- 
tral R.  Co.,  35  Cal.  s'S* 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Turner,  194 
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thereby  deprived  of  the  reasonable  use  of  the  street.^ 

(3)  Ownership  of  Fee  Immaterial.  — '  In  other  jurisdictions  still,  the  owner- 
ship of  the  fee  is  regarded  as  immaterial,  the  abutter's  right  to  compensation 
depending  upon  the  manner  in  which  the  road  is  constructed  and  used.  If  he 
is  deprived  of  the  reasonable  use  of  the  street  he  will  be  entitled  to  compensa-' 
tion  even  though  the  fee  is  in  the  public ;  *  otherwise  he  cannot  recover  com- 
pensation even  though  he  owns  the  fee.' 

(4)  Cintsequential  and  Special  Injuries.  —  Where,  under  the  constitution  and 
laws  of  a  state,  compensation  is  limited  to  "  property  taken "  and  does  not 
cover  "  property  damaged,"  and  the  fee  of  the  street  is  not  in  the  adjacent  lot- 
owner,  the  mere  use  of  the  street  by  a  railroad  company,  when  authorized  by 
law,  for  the  laying  down  of  a  track  and  the  running  of  trains,  gives  no  cause 
of  action  to  the  lot-owner,  although  consequential  injuries  may  result  to  him 
therefrom.  The  interference  with  the  free  use  of  the  street  he  suffers  in 
common  with  all  pro  bono  publico^  although  he  may  suffer  more  than  others.^ 


111.  575,  offirmtHg  97  III.  App.  219;  Moses  v. 
Pittsburgh,  etc.  R.  Co.,  at  111.  516. 

Indiana.  —  New  Albany,  etc.,  R.  Co.  v. 
O'Daily,  13  Ind.  353,  12  Ind.  551. 

Iowa,  —  Davenport  v.   Stevenson,  34  Iowa 

235- 

KoHMos.  —  Chicago,  etc.,  R.  Co.  v.  Union  In- 
vest. Co.,  51  Kan.  600;  Ottawa,  etc.,  R.  Co.  v. 
Peterson,  51  Kan.  604,  40  Kan.  310;  Hemdon 
V.  Kansas,  etc.,  R.  Co.,  46  Kan.  560;  Kansas, 
etc.,  R.  Co.  V,  Mahler,  45  Kan.  565 ;  Wichita, 
etc.,  R.  Co.  V.  Smith,  45  Kan.  264 ;  Kansas,  etc., 
R.  Co.  V.  Cuykendall,  42  Kan.  234,  16  Am,  St. 
Rep.  479.  And  see  Atcbisoo,  etc,  R,  Co.  v. 
Davidson,  5a  Kan.  739. 

Jtfary/and.  —  O'Brien  v.  Baltimore  Belt  R. 
Co.,  74  Md.  363. 

Minnesota.  —  Rochette  v.  Cbicago,  etc.,  R. 
Co.,  3a  Minn.  201. 

New  Jersey.  —  Paterson,  etc..  Horse  R.  Co. 
V.  Paterson,  34  N.  J.  Eq.  158;  Morris,  etc.,  R. 
Co.  V.  Newark,  10  N.  J.  Eq.  361. 

New  York.  —  Fobea  v.  Rome,  etc.,  R.  Co., 
lai  N.  Y.  505;  Sixth  Ave.  R.  Co.  v.  Gilbert 
EI.  R.  Co.,  43  N.  Y.  Super.  Ct.  292;  Greene  r. 
New  York  Cent.,  etc.,  R.  Co.,  (N.  Y.  Super. 
Ct)  65  How.  Pr.  (N.  Y.)  154;  People  v.  Kerr, 
37  Barb.  (N.  Y.)  357.  38  Barb.  (N.  Y.)  369, 
ovemtling  (Supm.  Ct.  Spec.  T.)  20  How.  Pr. 
(N.  Y.)  130;  Drake  v.  Hudson  River  R.  Co., 
7  Barb.  (N.  Y.)  508.  Contra.  Falkcr  v.  New 
York,  etc.,  R.  Co.,  (Supm.  Ct.  Spec.  T.)  17  At*. 
N.  Cm.  (N.  Y.)  379- 

Pennsylvania.  —  Philadelphia,  etc.,  R.  Co.'s 
Case.  6  Whart.  (Pa.)  25,  36  Am.  Dec.  202; 
Faust  V.  Second,  etc.,  St.  Pass.  R.  Co.,  3  Phila. 
(Pa.)  164,  15  Leg.  Int.  (Pa.)  azt. 

Tennessee.  —  Iron  Mountain  R.  Co.  V.  Bing- 
ham, 87  Tenn.  523. 

Texas.  —  Houaton,  etc,  R.  Co.  v.  Odum,  53 
Tex.  343. 

IVest  Vireinia.  —  Yates  v.  West  Grafton.  34 
W.  Va.  783. 

Wisconsin.  —  Hanlin  v.  Chicago,  etc,  R.  Co., 
61  Wis.  SI  5. 

Canada.  —  Day  v.  Grand  Tnink  R.  Co.,  s  U- 
C.  C.  P.  420. 

And  see  New  Mexican  R.  Co.  v.  Hendricks, 
6  V.  Mex.  6ri. 

Ordioanoe  Providing  for  Paymmt  of  Damagei.  — 
Where  the  ordinance  authorizing  a  railroad  to 
occupy  the  streets  of  a  town  provides  that  the 


company  shall  pay  all  damages  resulting  to 
abutting  owners,  such  owners  may  recover 
damages  by  virtue  of  the  ordinance.  St.  Louis, 
etc.,  R.  Co.  V.  Haller,  82  111.  208. 

1.  Deprivation  of  Um  of  Street  a  TaUnff  of  Prop* 
eity.  —  Kentucky  Cent.  R.  Co.  v.  Oark,  s  Ky. 
L.  Rep.  184;  Cleveland  Burial  Case  Co.  v. 
Erie  R.  Co..  24  Ohio  Cir.  Ct.  107;  State  v. 
Superior  Ct.,  a6  Wash.  27B.  And  see  Burling- 
ton, etc.,  R.  Co.  V.  Reinhackle,  15  Neb.  279, 
48  Am.  Rep.  342. 

8,  Ownership  of  Fee  Immaterial  —  Abutter  De- 
prived of  ffse  of  Street  Xay  Beeover.  —  Western 
R.  Co.  V.  Alabama  Grand  Trunk  R,  Co.,  96  Ala. 
272;  Montgomery  v.  Santa  Ana  Westminster 
R.  Co.,  104  Cal.  186,  43  Am,  St.  Rep.  89; 
Holmes  v.  Louisville,  etc.,  R.  Co.,  16  Ky.  L.  Rep. 
31S;  Owensborough,  etc.,  R.  Co.  v.  Sutton,  13 
S.  W.  Rep.  1086,  12  Ky.  L.  Rep,  247;  Elira- 
bethtown,  etc.,  R,  Co.  v.  Tierney,  1 1  Ky.  L. 
Rep,  526:  Fulton  v.  Short  Route  R.  Transfer 
Co.,  85  Ky.  640,  7  Am.  St.  Rep.  619;  Knapp 
V.  St.  Louis  Transfer  R.  Co.,  126  Mo.  26. 

3.  Owner  of  Tee  Vot  Entitled  to  Compeniatloa 
Vnleei  Deprived  of  Use  of  Street. —  Western  R. 
Co,  V.  Alabama  Grand  Trunk  R.  Co.,  96  Ala. 
272;  Perry  v.  New  Orleans,  etc.,  R.  Co.,  55 
Ala.  413,  28  Am.  Rep.  740;  Fulton  v.  Short 
Route  R.  Transfer  Co.,  85  Ky.  640,  7  Am.  St. 
Rep.  619;  Lexington,  etc.,  R.  Co.  v.  Applegate, 
8  Dana  (Ky.)  289,  33  Am.  Dec.  497;  Eliza- 
bethtown,  etc.,  R.  Co.  v.  Thompson,  i  Ky.  L. 
Rep.  395;  Kansas  City,  etc.,  R.  Co.  v.  St. 
Joseph  Terminal  R.  Co.,  97  Mo.  457;  Hulett 
V,  Missouri,  etc.,  R.  Co.,  80  Mo.  App.  87.  And 
see  Louisville,  etc.,  R.  Co.  v.  Brown,  17  B. 
Mon,  (Ky.)  763. 

In  West  Tlr^nla  an  abutting  owner,  whether 
he  owns  the  fee  of  the  street"  or  not,  cannot 
enjoin  the  construction  of  a  railroad  in  the 
street  unless  the  value  of  his  property  is  en- 
tirely destroyed  so  as  to  amount  to  a  taking 
thereof.  Yates  v.  West  Grafton,  34  W.  Va. 
783 ;  Arbenz  v.  Wheeling,  etc.,  R.  Co.,  33  W. 
Va.  I :  Spencer  r.  Point  Pleasant,  etc,  R.  Co., 
W.  Va.  406. 

4.  Consequential  Iii.1nriefl  —  Fee  In  City  or  Path 
He  —  Brewer,  J.,  in  Frankle  v.  Jaclison,  30 
Fed.  Rep.  398.    See  also  the  following  cases: 

United  States.  —  Simplat  v.  Chicago,  etc.,  R. 
Co..  5  McCrary  (U.  S.)  158. 

Georsia.  —  Burma  v.  Colnmbns,  105  Ga.  42. 
tSi  Volome  XXVII. 
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But  where  the  abutter  suffers  special  injury,'  such  as  exclusion  from  the 
street,  he  may  recover  damages  therefor.*  And  in  states  where  **  property 
damaged  "  is  within  the  constitutional  guaranty  of  compensation,  any  lot 
owner,  the  value  of  whose  lot  is  diminished  by  the  laying  of  a  railroad  track 
and  the  running  of  trains  in  a  street  in  front  thereof,  may  have  an  action  for 
such  damages.' 

(5)  Statutory  Provisions  in  Iowa  and  Ohio.  —  In  lowat  by  statute,  an  abut- 
ting owner  whose  property  has  been  depreciated  in  value  by  the  construction 
of  a  railroad  in  a  public  street  is  entitled  to  damages ;  ^  but  this  statutory  right 
is  not  based  upon  the  taking  or  appropriating  of  his  property,*  and  in  the 
absence  of  actual  injury  thereto,  he  cannot  recover  either  under  the  statute  or 
at  common  law.*   In  Ohio,  by  statute,  railroad  companies  laying  tracks  upon 


Iowa.  —  O'Connor  v.  St  Loab,  etc,  R.  Co., 
56  Iowa  735. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Ganide, 
10  Kan.  552, 

Louisiana.  —  HUl  v.  Chicago,  etc.,  R.  Co., 
38  La.  Ann.  599. 

Miekigan.  —  Grand  Rapids,  etc.,  R.  Co.,  v. 
Heisel,  38  Uich,  62,  31  Am.  Rep.  306. 

Missouri.  —  Knapp  v.  St.  Louis  Transfer  R. 
Co..  126  Mo,  26. 

New  Jersey.  —  Beaeman  v.  Pennsylvania  R. 
Co.,  50  N.  J.  L.  335  i  Morris,  etc,  R.  Co.  v. 
Newark,  10  N.  J,  Eq.  352. 

New  York.  —  Reining  v.  New  York,  etc.,  R. 
Co.,  128  N.  Y.  157;  Fobes  v.  Rome,  etc.,  R. 
Co.,  lai  N.  Y.  505;  Birrell  v.  New  York,  etc, 
R.  Co.,  41  N.  Y.  App.  Div.  506;  Trelford  v. 
Coney  Island,  etc.,  R.  Co.,  5  N.  Y.  App.  Div. 
464 ;  Plant  V.  Long  Island  R.  Co.,  10  Barb.  (K. 
Y.)  26;  Adams  v.  Saratoga,  etc.,  R,  Co.,  it 
Barb.  (N.  Y.)  414;  Corey  v.  Buffalo,  etc.,  R. 
Cc,  23  Barb.  (N.  Y.)  48a;  Barnes  v.  South 
Side  R.  Co.,  (Supm.  Ct.  Spec  T.)  a  Abb.  Pr. 
N.  S.  (N.  Y.)  415. 

Pennsylvania.  —  Jones  v.  Erie  etc.,  R.  Co., 
144  Pa.  St  629;  Rjran  v.  Pennsylvania  Schnyl- 
kill  Valley  R.  Co.,  i  Pa.  Co.  Ct  650. 

See  further  the  title  Eminent  Domain,  vol. 
10,  p.  1 103  et  seq. 

1.  Abutter  Sailtaing  Spedal  Ii^nry.  —  Burling- 
ton, etc.,  R.  Co.  V.  Reinhackle,  15  Neb.  279, 
48  Am.  Rep.  342;  Omaha,  etc.,  R.  Co.  v. 
Rogers,  i6  Neb.  117;  Gulf,  etc.,  R.  Co.  v.  Bock, 
63  Tex.  24S ;  Gulf,  etc.  R.  Co.  v.  Eddtns,  60 
Tex,  656;  Fatton  v.  Olympia  Door,  etc.,  Co.,  15 
Wash.  ato. 

8.  Reining  v.  New  York,  etc.,  R.  Co.,  128 
N.  Y.  157.  And  see  infra,  this  subsection,  c. 
Remedies   of   Abutting   Owner  —  Action  for 

Damages. 

t.  Property  Damaged  —  United  States.  —  Hot 
Springs  R.  Co.  V.  Williamson,  45  Ark.  429, 
akrmed  136  U.  S.  131 ;  Frankle  v.  Jackson,  30 
Fed.  Rep.  398. 

Colorado.  —  Mollandin  v.  Union  Pac.  R.  Co., 
14  Fed.  Rep.  394 ;  Denver  Circle  R.  Co.  v.  Nes- 
tor, 10  Colo.  403 ;  Denver  v.  Bayer.  7  Colo.  113. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Turner, 
194  111.  575,  aMrming  97  111.  App.  219;  Gait  V. 
Chicago,  etc.,  R.  Co.,  157  111.  125;  Rigney  V. 
Chicago,  102  111.  64;  Metropolitan  West  Side 
El.  R.  Co.  ir..Gnl1,  100  111.  App.  323. 

Michigan.  —  Marquette,  etc,  R.  Co.  v.  Long- 
year.  (Mich.  1903)  94  N.  W.  Rep.  670,  10  De- 
troit Leg.  N.  III. 


Nebraska.  —  Chicago,  etc,  R.  Co.  v.  O'Neill, 
58  Neb.  239. 

Pennsylvania,  —  Mercantile    Trust    Co.  v. 
Pittsburgh,  etc.,  R.  Co.,  29  Fed.  Rep.  733. 
Texas.  —  Ft  Worth,  etc.,  R.  Co.  v.  Downie, 

82  Tex.  383;  Rosenthal  v  Taylor,  etc,  R.  Co., 
79  Tex.  335 ;  Gainesville,  etc,  R.  Co.  v.  Hall,  78 
Tex.  169.  22  Am.  St  Rep.  43;  Gulf,  etc,  R.  Co. 
V.  Bock,  63  Tex.  245;  Gulf,  etc.,  R.  Co.  v. 
Eddins,  60  Tex.  656. 

Wisconsin.  —  Kuhl  v.  Chicago,  etc.,  R.  Co., 
loi  Wis.  42. 

Damogat  Xnit  Ba  Real  and  Hot  Specnlatlve,  — 
Chicago,  etc.,  R.  Co.  V,  Francis,  70  111.  238. 

4.  Iowa  Statute.  —  Kelleher  v.  Chicago,  etc., 
R.  Co.,  97  Iowa  144;  Nicks  v.  Chicago,  etc,  R. 
Co.,  84  Iowa  37 ;  Cook  v.  Chicago,  etc.,  R.  Co., 

83  Iowa  278 ;  Enos  v.  Chicago,  etc,  R.  Co..  78 
Iowa  28;  Merchant's  Union  Barb  Wire  Co.  v. 
Chicago,  etc.,  R.  Co.,  70  Iowa  105 ;  McCIean 
V.  Chicago,  etc.,  R.  Co.,  67  Iowa  568 ;  Hanson  v. 
Chicago,  etc.,  R.  Co.,  61  Iowa  588;  Heath  v. 
Des  Moines,  etc.,  R.  Co.,  61  Iowa  11;  Mul- 
holland  v,  Des  Moines,  etc.,  R.  Co.,  60  Iowa 
740 ;  Drady  v.  Des  Moines,  etc,  R.  Co.,  57  Iowa 
393.  And  see  Merchants*  Union  Barb  Wire  Co. 
V.  Chicago,  etc.,  R.  Co.,  70  Iowa  105 ;  Frith  v. 
Dubuque,  45  Iowa  406. 

For  the  rule  in  Iowa  prior  to  the  enactment 
of  the  statute,  see  Franz  v.  Sioux  City,  etc.,  R. 
Co.,  55  Iowa  107;  State  v.  Davenport,  etc.,  R. 
Co.,  47  Iowa  507  ;  Davis  v.  Chicago,  etc.,  R.  Co., 
46  Iowa  389 ;  Hine  v.  Keokuk,  etc.,  R.  Co.,  42 
Iowa  636 ;  Chicago,  etc,  R.  Co.  v.  Newton,  36 
Iowa  399 ;  Davenport  v.  Stevenson,  34  Iowa 
33S ;  Slatten  v.  Des  Moines  Valley  R.  Co.,  29 
Iowa  148,  4  Am.  Rep.  205. 

Abatter  Entitled  to  Dam^es  Thera  l^ulroad 
Croaies  Street  Diagonally.  —  Gates  v.  Chicago, 
etc.,  R.  Co,  82  Iowa  518;  Enos  v.  Chicago,  etc., 
R.  Co.,  78  Iowa  28. 

Bale  or  Imm  of  Easement  by  Abutting  Own«r. — 
An  abutting  owner  who  does  not  own  the  fee 
of  the  street  may  sell  or  lease  his.  easement  in 
such  street  to  a  railroad  company.  Hileman  v. 
Chicago  G.  W.  R.  Co.,  113  Iowa  591. 

Waiver  or  Atsignment  Sight  to  Cmpaasatloa. 
—  See  Pratt  v.  Des  Moines  Northwestern  R. 
Co.,  73  Iowa  249. 

6.  Fowler  v.  Des  Moines,  etc.,  R.  Co..  91 
Iowa  533 ;  Merchants'  Union  Barb-Wire  Co.  v. 
Chicago,  etc,  R.  Co.,  79  Iowa  613 ;  Nicks  v. 
Cbic'iRo,  etc.,  R.  Co.,  84  Iowa  37. 

6.  Barney  v.  Keokuk,  94  U.  S.  334;  Cook  v. 
Chicago,  etc,  R.  Co.,  83  Iowa  278;  Bennett  v, 
i8a  Volume  XXVII. 
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the  public  streets  are  responsible  for  injuries  inflicted  upon  private  or  public 
property  lying  upon  or  near  to  such  ground.* 

(6)  Abutter  s  Rights  Not  Subject  to  Abridgment  by  City  or  Legislature.  — 
Where  the  abutting  owner  is  entitled  to  compensation  as  owner  of  the  fee,  or 
to  damages  for  special  injuries  inflicted  upon  his  property,  he  cannot  be 
deprived  thereof  by  the  city,*  or  by  the  legislature,  when  the  right  to  compen- 
sation is  guaranteed  by  the  constitution.* 

(7)  ^'(y  Liable  f&r  Compensation  or  Damages,  —  The  owner's  right  to 
compensation  or  damages  is  against  the  railroad  company  and  not  gainst  the 
city.* 

b.  Rights  of  Owners  of  Property  Not  Abutting.  —  As  a  general 
rule  an  owner  whose  property  does  not  abut  upon  ttiat  portion  of  the  street 
which  is  taken  for  a  railroad  has  no  right  to  damages,*  or  to  relief  by  injunc- 
tion.* Nor  does  the  construction  of  the  railroad  upon  one  side  of  a  street 
entitle  an  owner  of  property  on  the  opposite  side  to  damages.'  But  owners 
of  property  upon  a  street  which  crosses  a  railroad  are  entitled  to  damages  for 
the  construction  thereupon  of  an  approach  to  the  railroad  track.* 

c.  Remedies  of  Abutting  Owners — (i)  Condemnation  Proceedings. — 
An  abutting  owner  whose  property  is  not  taken  can  neither  institute  condem- 
nation proceedings  nor  compel  the  railroad  company  to  do  so.  If  he  has 
suffered  special  injury  from  the  use  of  the  street  by  the  railroad  his  remedy  is 
by  an  action  for  damages.* 

(2)  Ejectment.  —  An  abutter  who  owns  the  fee  in  the  street  may  maintain 
an  action  of  ejectment  against  a  railroad  company  which  has  constructed  its 


Chicago,  etc.,  R.  Co.,  73  Fed.  Rep.  696;  Barr 
V.  Oskaloosa,  45  Iowa  275. 

1.  Olkift  SutBM. —  DiUenbacb  v.  Xeaia,  41 
Ohio  St.  207.  And  see  Zanesville  v.  Fannan, 
53  Ohio  St.  605,  53  Am.  St  Rep.  664. 

2.  BiglLtt  Hot  SnlQeot  to  Abrldgmnit  by  Olty. 

—  Sorensen  v.  Greel^,  10  Colo.  369;  Denver 
V.  Bayer,  7  Colo.  113;  South  Carolina  R.  Co.  v. 
Steiner,  44  Ga.  546;  Stange  v,  Dubuque,  62 
Iowa  303 ;  Grand  Rapids,  etc.,  R.  Co.  v.  Heisel, 
38  Mich.  62,  31  Am.  Rep.  306,  47  Mich.  393 ; 
Omaha,  etc.,  R.  Co.  v.  Rogers,  16  Neb.  117; 
Burlington,  etc..  R.  Co.  v.  Reinh^kkle,  15  Neb. 
379,  48  Am.  Rep.  342;  Reining  v.  New  Yorii, 
etc.,  R.  Co.,  138  N.  Y.  157;  Willcins  v.  Gaffney 
City,  54  S.  Car.  199;  Kaufman  v.  Tacoma,  etc., 
R.  Co.,  II  Wash.  632;  Pomeroy  v.  Milwaukee, 
etc,  R.  Co.,  16  Wis.  640;  Ford  v.  Chicago,  etc, 
R.  Co.,  14  Wis.  609,  80  Am.  Dec.  791. 

S.  UghU  Kot  Sa^eot  to  Abridgment  by  Legii- 
latora.  —  Gulf,  etc.,  R.  Co.  ».  Fuller,  63  Tex. 
467;  Ford  V.  Chicago,  etc,  R.  Co.,  14  Wis.  609, 
80  Am.  Dec.  791.  See  also  the  title  Ekinekt 
Domain,  vol.  10,  pp.  1050,  1133. 

4.  CitylTotlJablefbrCompeiiiationorDamagoa. 

—  Denver  p.  Bayer,  7  Colo.  113;  Murphy  v. 
Chicago.  29  111.  279,  81  Am.  Dec.  307;  Burkam 
V.  Ohio,  etc.,  R.  Co.,  122  Ind.  344;  Hedrick  f. 
Olathe,  30  Kan.  348 ;  Green  v.  Portland,  32  Me. 
431;  Swenson  v.  Lexington,  69  Mo.  157;  Dil- 
lenbach  v.  Xenia,  41  Ohio  St.  207.  And  see 
Zanesville  v.  Fannan,  S3  Ohio  St.  605,  53  Am. 
St.  Rep.  664.  But  compare  Torpey  v.  Inde- 
pendence, 24  Mo.  App.  288. 

liability  When  Vindnet  Is  Constmeted  by  City 
Bar  Railroad.  —  See  Chicago,  etc.,  R.  Co.  v.  Chi- 
cago, 183  III.  34t ;  Culbertson,  etc.  Packing, 
etc.  Co.  V.  Chicago,  11 1  III.  651 ;  Atchison,  etc, 
R.  Co.  V.  Lenz.  35  III.  App.  330. 

0.  Owner  of  Pn^or^  Vot  Abutting.—  East  St. 


Ixmis  V.  O'Flynn,  119  111.  300,  59  Am.  Rep. 
795 ;  Matter  of  New  York,  etc.,  R.  Co.,  39  Hun 
(N,  Y.)  338;  Pennsylvania  L.,  etc,  Ins.  Co.  v. 
.  Pennsylvania  Schuylkill  Valley  R.  Co.,  151  Pa. 
St.  334,  31  Am.  St.  Rep.  763. 

Undiir  the  Ohio  Btatnts  the  right  to  damages  is 
not  limited  to  owners  of  property  immediately 
upon  the  street  occupied  by  the  railroad,  but 
extends  to  those  whose  property  is  near  the 
street.  Shepherd  v,  Baltimore,  etc.,  R.  Co.,  130 
U.  S.  430. 

9.  Dodge  v.  Pennsylvania  R.  Co.,  43  N.  J.  Eq. 
351;  Gallagher  v.  Keating,  ( Supm.  Ct  Spec. 
T.)  37  Misc.  (N.  Y.)  131,  afSrmed  40  N.  Y. 
App.  Div.  81. 

7.  Owner  of  Property  on  Onwaito  Hdo  of  Street. 
—  Stephenson  f.  Missouri  Pac  R.  Co.,  68  Mo. 
App.  642 ;  Beck  v,  Erie  Terminal  R.  Co.,  1 1  Pa. 
Co,  Ct.  363 ;  Heisa  v.  Milwaukee,  etc.,  R.  Co., 
69  Wis.  555.  And  see  Haslett  v.  New  Albany 
Belt,  etc.,  R.  Co.,  7  Ind.  App.  603;  Sinnott  v. 
Chicago,  etc,  R.  Co.,  81  Wis.  95* 

But  to  tlio  Omtrary  see  Florida  Southern  R. 
Co.  V,  Brown,  33  Fla.  104;  Marquette,  etc,  R. 
Co.  V,  Longjrear,  (Mich.  1903)  94  N.  W.  Rep. 
670. 

8.  Hitchcock  v.  Chicago,  etc,  R.  Co.,  88 
Iowa  Z42 ;  Gates  v.  Chicago,  etc,  R.  Co.,  82 
Iowa  518.  Compare  Rinard  v.  Burlington,  etc., 
R.  Co.,  66  Iowa  440 ;  Morgan  v.  Des  Moines, 
etc.,  R.  Co.,  64  Iowa  sig,  5a  Am.  Rep.  462. 

9.  Abvtter  Cannot  lutitnto  Oondemnatloa  Pro- 
oeodioga.— New  Albany,  etc.,  R.  Co.  v.  O'Daily, 
13  Ind.  353 ;  New  Albany,  etc.,  R.  Co.  v. 
O'Daily,  12  Ind.  551;  Fowler  v.  Des  Moines, 
etc.,  R.  Co.,  91  Iowa  533 ;  Harbach  r.  Des 
Moines,  etc,  R.  Co.,  80  Iowa  593 ;  Wilson  v. 
Des  Moines,  etc.,  R.  Co.,  67  Iowa  509 ;  Mul- 
holland  v.  Des  Moines,  etc,  R.  Co.,  60  Iowa 
740 ;  Drady  v.  Des  Moines,  etc.,  R.  Co.,  57 
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road  therein  withoirt  tender  or  payment  of  damages,*  provided  he  has  not 
estopped  himself  by  acquiescence  in  such  use  of  the  street.* 

(3)  Injunction.  —  Where  the  abutting  owner  has  title  to  the  fee  in  the 
street,*  or  where  payment  of  compensation  is,  by  statute,  made  a  condition 
precedent,  he  may  enjoin  the  construction  of  the  road  until  compensation  has 
been  paid  or  tendered.*  According  to  some  decisions,  an  abutter  who  does 
not  own  the  fee  in  the  street  cannot  enjoin  the  construction  of  a  road  therein, 
his  only  remedy  being  by  an  action  for  damages;*  but  there  are  other 
decisions  which  hold  that  such  an  owner  may  have  an  injunction  if  specially 
injured.*  In  the  absence  of  special  and  peculiar  injury  an  abutting  owner 
cannot  enjoin  the  construction  of  the  railroad  where  the  fee  of  the  street  is  in 
the  city  or  the  public."' 

Low  of  Xlgbt  1^  AflialsM«B06  In  of  Street.  —  An  abutter  may  lose  his  i^rfat  to 
enjoin  the  operation  of  a  railroad  in  the  street  by  long-continued  acquiescence 
in  the  use  of  the  street  for  that  purpose.* 

(4)  Action  for  Darnels  — r  (a)  in  Omena.  —  An  abutting  owner  who  has 


Iowa  393 ;  Chicago,  etc.,  R.  Co.  v.  O'Neill,  58 
Neb.  339.   And  see  Stough  v.  Chicago,  etc.,  R. 
Co.,  71  Iowa  641. 
1.  Abutting  Oraer  of  FMK^r  Bring  ^eotmest 

—  Reichert  v.  St,  Louts,  etc.,  R.  Co.,  5 1  Ark. 
491;  Porter  v.  Midland  R.  Co.,  125  Ind.  4.76; 
Terre  Haute,  etc.,  R.  Co.  V.  Rodel,  89  Ind.  laS, 
46  Am.  Rep.  164;  Sliarpe  v.  St.  Louis,  etc.,  R. 
Co.,  49  Ind.  296 ;  Cox  v.  Louisville,  etc.,  R.  Co., 
48  Ind.  178;  Syracuse  Solar  Salt  Co.  v.  Rome, 
etc.,  R.  Co.,  67  Hun  (N.  Y.)  isj.  But  to  the 
contrary  sec  Montgomery  v.  Santa  Ana  West- 
minster R.  Co.,  104  Cal.  186,  43  Am.  St.  Rep. 
89,  holdiiv  that  ejectment  does  not  He  wbere 
the  use  of  the  street  has  been  authorized  by 
the  city. 

See  also  the  title  Ejectment,  vol.  10,  p.  473. 

^eetment  Kalntalnahle  Where  Use  of  Btoeet  by 
Bnilrofid  Is  Vnaathorlsed. —  See  »%^a,  this  sec- 
tion, 3,  k.  Unauthorised  Use. 

9.  AoqnliUMnoo. —  Reichert  v.  St.  Louis,  etc.. 
R.  Co.,  51  AtIc,  491.  And  see  Porter  v.  Mid- 
land R.  Co.,  1^5  Ind.  476. 

3.  Abutter  Owning  Fee  Entitled  to  Xojuuotlon 
Where  Compensation  Has  Not  Been  Kude. — 
O'Connor  v.  Southern  Pac.  R.  Co.,  123  Cal. 
681 ;  Bond  v.  Pennsylvania  R.  Co.,  171  111.  508; 
Porter  v.  Midland  R.  Co.,  125  Ind.  476;  Cox  v. 
Louisville,  etc.,  R.  Co.,  48  Ind.  178;  Williams 
V.  New  York  Cent.  R.  Co.,  16  Y.  97,  69 
Am.  Dec.  651 ;  Syracuse  Solar  Salt  Co.  v. 
Rome,  etc.,  R.  jCo.,  67  Hun  (N.  Y.)  153;  Tap- 
horn  V.  Cincinnati,  etc.,  R,  Co.,  6  Ohio  Dec. 
(Reprint)  865,  8  Am.  L.  Rec.  489,  7  Ohio  Dec. 
(Reprint)  690,  4  Cine.  L.  Bui.  988.  And  see 
Washington  Cemetery  v.  Prospect  Park,  etc., 
R.  Co.,  7  Hun  (N.  Y.)  6s5.  But  to  the  con- 
trary see  Spencer  v.  Point  Pleasant,  etc.,  R. 
Co.,  23  W.  Va.  406;  Arbenz  v.  Wheeling,  etc., 
R.  Co.,  33  W.  Va.  I. 

As  Itijunotlon  Will  Ket  Be  Granted  where  the 
remedy  at  law  is  adequate,  or  where  the  injury 
is  past  and  not  continuing.  Cox  v.  Louisville, 
etc..  R.  Co.,  48  Ind.  178. 

4.  Payment  of  Compeasatioa  Seqnlred  by  Statate 

—  Abutter  Entitled  to  Xitjunotlon. —  Columbus, 
etc.,  R.  Co.  V.  Witherow,  83  Ala.  190;  Georgia 
Southern,  etc.,  R.  Co.  v.  Ray,  84  Ga.  376; 
Fowler  v.  Des  Moines,  etc.,  R.  Co.,  91  Iowa 
533;  Harbach  v.  Dee  Moinee,  etc,  R.  Co.,  80 


Iowa  593 ;  Morris,  etc.,  R.  Co.  v.  Hudson  Tun- 
nel R.  Co.,  25  N.  J.  Eq.  384;  Dillenbach  v. 
Xeoia.  41  Ohio  St.  307 ;  Ford  v.  Chicago,  etc, 
R.  Co.,  14  Wis.  609,  80  Am.  Dec  791. 

Damages  Awarded  In  Frier  Condemnatiiou  Fro- 
oeedlnga. —  In  Phipps  v.  Western  Maryland  R. 
Co.,  66  Md.  319,  an  injunction  was  refused 
upon  the  ground  that  the  abutting  owner  had 
already  received  compensation  as  a  part  of  the 
damages  awarded  in  prior  condemnation  pro- 
ceedings against  another  tract  of  land. 

6.  Abutter  Who  Doae  Ifot  Owa  Tee  Hot  Entitled 
to  Iq]uttOtion.~  Denver,  etc,  R.  Co.  v.  Barsa- 
loux,  15  Colo.  390;  E)enver,  etc.,  R.  Co.  v. 
Domke,  11  Coto.  247;  Bond  tr.  Pennsylvania  R.* 
Co.,  171  ^11.  S08;  Mills  V.  Parlin,  106  111.  60; 
People  V.  New  York,  etc.,  R.  Co.,  (Supm.  Ct. 
Spec.  T.)  26  How.  Pr.  (N.  Y.)  44.  45  Barb.  (N. 
Y.)  73 ;  Drake  v.  Hudson  River  R.  Co.,  7 
Barb.  (N.  Y.)  508 ;  Taphom  v.  Cincinnati,  etc., 
R.  Co.,  6  Ohio  Dec.  (Reprint)  865,  8  Am.  L. 
Rec.  489,  7  Ohio  Dec.  (Reprint)  690,  4  Cine 
L.  Bui.  ^88. 

6.  Abutter  Entitled  to  IqjnnoUon  W1l«B 
Bpeolally  Injured. —  Dabach  v.  Hannibal,  etc., 
R.  Co.,  89  Mo.  483;  Scioto  Valley  R.  Co.  v. 
Lawrence,  38  Ohio  St.  41,  43  Am.  Rep.  419; 
Dooly  Block  v.  Salt  Lake  Rapid  Transit  Co.,  9 
Utah  31. 

flu  XxeludTe  AnnprUtlon  tS  u  Street  by  a 

railroad  may  be  enjoined  at  the  suit  of  an 

abutting  owner  who  is  specially  injured  thereby 
even  though  the  construction  of  the  railroad  in 
the  street  has  been  'authorized  by  the  city. 
Corby  v.  Chicago,  etc.,  R.  Co.,  150  Mo.  457; 
Knapp  t'.  St.  Louis  Transfer  R.  Co.,  126  Mo.  36. 

7.  Abutter  Cannot  Enjoin  Vnlen  SpeoiaUy 
Iqjnred.  —  Crowley  v.  Davis,  63  Cal.  460; 
Decker  v.  Evansville,  etc.,  R.  Co.,  133  Ind. 
495 ;  Black  v.  Philaddphia,  etc,  R.  Co.,  58  Pa- 
St.  249 ;  Peterson  v.  Navy  Yard,  etc.,  R.  Co., 
S  Phila.'  (Pa.)  199,  30  Leg.  Int.  (Pa.)  4;  Magee 
V.  London,  etc.,  R.  Co.,  6  Grant  Ch.  (U.  C.) 
170. 

8.  Ao^nleaoenoe.  —  Denver,  etc.,  R.  Co.  v. 
Barsoloux,  15  Colo.  290;  Denver,  etc.,  R.  Co. 
V.  Toohey,  15  Colo.  298;  Denver,  etc,  R.  Co.  v. 
Domke,  11  Colo.  247;  Porter  v.  Midland  R.  Ca„ 
135  Ind.  476;  Klostennan  v.  Choapfnke,  etc, 
R.  Co.,  iKy.  1900)  56  S.  W.  Rep.  Sao. 
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suffered  special  injury  from  the  construction  of  a  railroad  in  a  public  street, 
different  from  that  suffered  by  the  general  public,  may  sue  at  law  for  dam- 
ages;^ but  in  the  absence  of  such  special  and  peculiar  injury,  no  action  lies.* 

PurehMtr  After  OoutrasUaB  af  BMd.  —  As  a  general  rule  a  person  who  purchases 
land  abutting  on  a  street  upon  which  a  railroad  is  already  in  operation  will  be 
presumed  to  have  received  compensation  by  acquiring  the  land  at  a  reduced 
price,  and  will  not  be  allowed  to  recover  damages  by  action.* 

UaUUty  of  OrutM  or  Lmm*  ti  Ballr—d.  —  Where  the  railroad  has  been  sold  or 
leased,  the  liability  of  the  vendee  or  lessee  will  depend  upon  the  terms  of  the 


1.  Mt  Itor  DunagM. — CaUfomia. — Ford  v. 
Santa  Cruz  R.  Co.,  59  Cal.  ago. 
Illinois.  —  Metropolitan  West  Side  El.  R.  Co. 

V.  Goll,  100  III.  App.  323. 

Indiana-  —  Porter  v.  Midland  R.  Co.,  125 
Ind.  476;  White  v.  Chicago,  etc.,  R.  Co.,  13% 
Ind.  317. 

Iowa.  —  Stough  p.  Chicago,  etc,  R.  Co.,  71 
Iowa  641 ;  Wilson  v.  Dea  Moinet.  etc.,  R.  Co., 
67  Iowa  509 ;  Staoge  v.  Dubuque,  6a  Iowa  903 ; 
Caia  If.  Chicago,  etc.,  R.  Co.,  54  Iowa  355; 
Frith  V.  Dubuque,  45  Iowa  406 ;  Park  v.  Qi5- 
cago,  etc.,  R.  Co.,  43  Iowa  636. 

Kansas.  —  Central  Branch  Union  Pac.  R.  Co. 
v.  Andrews,  30  Kan.  590. 

Kentucky.  —  Fulton  v.  Short  Route  R.  Trans- 
fer Co.,  85  Ky.  640,  7  Am.  St.  Rep.  619;  Jeffer- 
sonville,  etc,  R.  Co.  v.  Eaterle,  13  Bush  (Ky.) 
667. 

Nebraska,  —  Omaha,  etc.,  R.  Co.  v.  Janecdc. 
30  Neb.  276,  27  Am.  St.  Rep.  399;  Burlington, 
etc..  R.  Co.  V.  Reiobackle,  15  Neb.  J79,  48  Am. 
Rep.  343;  Gottschalk  v.  Chicago,  etc,  R.  Co., 
14  Neb.  550, 

New  Mexico.  —  New  Mexican  R.  Co.  v. 
Hendricks,  6  N.  Mex.  611. 

Ttxat.  —  Texas,  etc,  R.  Co.  v.  Goldbetg.  68 
Tex.  685:  Gulf,  etc,  R.  Co.  v.  Bock,  63  Tex. 
345 ;  Gulf,  etc.,  R.  Co.  V.  Eddins,  60  Tex.  656- 
Washington.  —  Patton  v.  Olympia  Door,  etc., 
Co.,  15  Wash.  210. 

Wisconsin.  —  Evans  v.  Chicago,  etc,  R.  Co., 
86  Wis.  597,  39  Am.  St.  Rep.  908. 

Ofloeral  natars  of  AoUon.  —  "  In  all  cases  in 
which  a  cause  of  action  may  exist,  and  in 
which  it  springs  solely  from  the  laying  down  of 
the  track,  and  the  subsequent  running  of  trains 
in  an  ordinary,  proper,  and  lawful  manner, 
there  is  but  a  single  cause  of  action ;  it  in- 
volves, for  the  purpose  of  detemiining  the  com- 
pensation, tbe  question  of  a  diminution  in  value 
of  the  lot  caused  by  the  construction  of  the 
railroad ;  it  arises  at  tbe  time  of  the  occupa- 
tion of  the  street  by  the  railroad  company ;  and 
it  ia  barred,  like  any  other  cause  of  action, 
after  the  lapse  of  the' prescribed  number  of 
years  from  that  date  A  change  in  the  owner- 
ship of  tbe  railroad  property  neither  revives  an 
old  nor  creates  a  new  cause  of  action.  '  Unlike 
actions  for  trespass  to  realty,  where  the  plain- ' 
tiff  can  only  recover  for  the  injury  done  up 
to  the  commencement  of  the  suit,  in  suits  of 
this  kind  a  single  recovery  may  be  had  for  the 
whole  damage  to  result  from  the  act,  the 
injury  being  continuing  and  permanent."' 
Fraakle  v.  Jackson,  30  Fed.  Rep.  398,  per 
Brewer,  J.  And  see  Covington,  etc..  El.  R. 
Transfer,  etc.,  Co.  v.  Kleymeier,  los  Ky.  609. 

I  tf  "naingw  —  Sec  Chicago,  etc,  R. 


Co.  V.  O'Connor,  43  Neb.  90 ;  Iron  Motmtain  R. 
Co.  V.  Bingham,  87  Tenn.  522. 

An  Abattlag  Owner  Injtirad  by  the  Erectian 
and  Operation  of  Coal  Bins  in  the  street  may 
recover  damages  although  he  could  not  enjoin 
their  operation  because  of  his  acquiescence  in 
their  construction.  Louisville,  etc.,  R.  Co.  v. 
Walton,  (Ky.  1903)  67  S.  W.  Rep.  988. 

AetioB  for  DaaufM  Hot  Kalatalaable— Daa- 
itfM  XaasvaraUa  In  Koda  l^aelflad  \j  Chartar.  — 
Tennessee,  etc.,  R.  Co.  v.  Adams,  3  Head 
(Tenn.)  596. 

PlalDtUTa  Title  XiUbUihad  bf  Proof  of  AdTsraa 
Fosseailon.  —  Lawrence  R.  Co.  v.  Cobb,  35  Ohio 
St.  94. 

Xitappal  of  IMiBBdaBt  to  Deny  Bzlstanoa  of 
PnbUa  Street. —  See  Ualtman  v.  Chicago,  etc, 
R.  Co.,  72  III.  App.  378. 
Bill  bj  BailToad  te  Enieln  Baita  flw  Damagaa. 

—  See  Guess  v.  Stone  Mountain  Granite,  etc, 
Co.,  67  Ga.  215;  South  Carolina  R.  Co.  v. 
Steiner,  44  Ga.  546. 

8.  Ho  Action  In  Abaenoa  of  Spedal  and  FaeaUar 
Injury  — United  States. — Jackson  v.  Chicago, 
etc,  R.  Co.,  41  Fed.  Rep.  656. 

Colorado.  —  Union  Pac.  R.  Co.  v.  Foley,  19 
Colo.  280 ;  Union  Pac.  R.  Co.  v.  Benson,  19 
Colo.  385;  Denver  v.  Bayer,  7  Colo.  113;  Colo- 
rado Midland  R.  Co.  v.  Trevarthen,  i  Colo. 
App.  153. 

Connecticut.  —  Newton  V.  New  York,  etc.,  R. 
Co.,  72  Conn.  420. 

Illinois.  —  Metropolitan  West  Side  El.  R. 
Co.  V.  Goll,  100  III.  App.  333 ;  Chicago,  etc,  R. 
Co.  V.  Berg,  10  III.  App.  607. 

Indiana.  —  Indiana,  etc,  R.  Co.  v.  Eberle,  110 
Ind.  543,  59  Am.  Rep.  335:  Terre  Haute,  etc, 
R.  Co.  V.  Bissell,  to8  Ind.  113;  Dwenger  v. 
Chicago,  etc,  R.  Co.,  98  Ind.  153. 

Kansas.  —  Central  Branch  Union  Pac.  R.  Co. 
V,  Andrews,  41  Kan.  370,  30  Kan.  590. 

Minnesota.  —  Rochette  v.  Chicago,  etc.,  R. 
Co.,  33  Minn.  301. 

Missouri.  —  Stephenson  v.  Missouri  Pac.  R. 
Cb.,  68  Mo.  App.  643. 

Ohio.  —  Fliehman  v.  Develand,  etc.,  R.  Co., 
ti  Ohio  Dec.  (Reprint)  543.  27  Cine  L.  Bui. 
302 ;  Wheeling,  etc.,  R.  Co.  v.  McLaughlin,  7 
Ohio  Cir.  Dec.  647,  15  Ohio  Cir.  Ct.  i. 

Texas. —  Ft.  Worth,  etc.,  R.  Co.  v.  Garvin, 
(Tex.  Civ.  App.  1894)  »9  S.  W.  Rep.  794; 
Morrow  r.  St.  Louis,  etc.,  R.  Co.,  81  Tex.  405. 

S.  Pordbaaa  After  ConstnutiOB.  —  Gait  v.  Chi- 
cago, etc,  R.  Co.,  157  in.  135 ;  Conabeer  v.  New 
York  Cent.,  etc.,  R.  Co.,  156  N.  Y.  474.  o^Erm- 
ing  84  Hun  (N.  Y.)  34.  And  see  Pratt  v. 
Des  Moines  Northwestern  R.  Co.,  73  Iowa  349; 
SticUey  v.  Chesapeake,  etc.  R.  Co.,  93  Ky. 
333. 
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sale  or  lease  and  upon  the  nature  of  the  injury  inflicted.* 

(b)  What  ZqJnriM  AettonaUt  —  a>.  Chamob  op  Grade  —  Impaikmext  of  Access.  —  A 
change  in  the  grade  of  a  street  resulting  from  the  construction  of  a  railroad 
therein  constitutes  a  special  injury  which  entitles  an  abutting  owner  to 
damages,*  especially  where  ingress  to  and  egress  from  his '  property  are 
prevented  or  substantially  impaired  thereby.' 

6t.  Overflow  op  Land.  —  Where  the  railroad  is  so  constructed  as  to  cast  water 
upon  the  land  of  an  abutting  owner,  or  to  prevent  the  flow  of  water  therefrom, 
the  railroad  company  is  liable  in  damages."^ 

ec.  Smoke,  Cinders,  Noise,  Vibration,  Etc  —  Where  smoke,  cinders,  or  Are  are 
cast  upon  abutting  property  by  a  railroad  operated  in  a  public  street,  the  owner 


1.  Ballroad  Sold  or  Loaisd  —  Wbat  Company 
liable.  — See  Stickley  v.  Chesapeake,  etc.,  R. 
Co.,  93  Ky,  323;  Louisville,  etc.,  R.  Co.  v.  Orr, 
91  }^y.  109;  pRtton  V.  Olympia  Door,  etc.,  Co., 
15  Wash.  210;  Guinn  v.  Ohio  River  R.  Co.,  46 
W.  Va.  151,  76  Am,  St.  Rep.  806;  Len*  v. 
Chicago,  etc.,  R.  Co.,  iii  Wis.  198;  Hamilton 
V.  Covert,  16  U.  C.  C.  P.  205;  Grand  Trunk  R. 
Co.  V.  Fitzgerald,  19  Can.  Sup,  Ct.  359. 

8.  Changs  In  Grade  of  Btrast  Aetimiabla.  — 
/j/aframtt.  ~  Alabama  Midland  R.  Co.  v.  Wil- 
liams, 92  Ala.  277. 

Indiana.  —  Pennsylvania  Co.  v.  Stanly,  10 
Ind.  App.  421 ;  Egbert  v.  Lake  Shore,  etc.,  R. 
Co.,  6  Ind.  App,  350. 

Iowa.  —  Hitchcock  v.  Chicago,  etc.,  R.  Co., 
88  Iowa  242 ;  Nicks  v.  Chicago,  etc.,  R.  Co.,  84 
Iowa  27 ;  Gates  v.  Chicago,  etc.,  R.  Co.,  8a  Iowa 
S18. 

Kentucky.  —  Louisville,  etc,  R,  Co.  v.  Finley, 
86  Ky.  394;  JeflTersonville,  etc.,  R.  Co.  v.  Ea- 
terle,  13  Bush  (Ky.)  667. 

Minnesota,  —  Baldwin  v.  Chicago,  etc,  R. 
Co.,  35  Minn.  354. 

Missouri.  —  Smith  v.  Kansas  City,  etc.,  R. 
Co.,  98  Mo.  20 ;  Sbeehy  v.  Kansas  City  Cable 
R,  Co.,  94  Mo.  574,  4  Am,  St.  Rep.  396;  Hulett 
V.  Missouri,  etc.,  R.  Co.,  80  Mo,  App.  87, 

New  York.  —  Henderson  v.  New  York  Cent 
R.  Co.,  78  N.  Y,  423,  a/Hrtning  17  Hun  (N.  Y.> 
344.  But  see  Wilson  v.  New  York  Cent,  etc, 
R.  Co.,  39  Hun  (N.  Y.)  651,  2  N.  Y.  Supp.  65. 

Ohio.  —  Little  Miami  R.  Co.  v.  Hambleton, 
40  Ohio  St  496;  Little  Miami  R.  Co.  v.  Mar- 
tin, I  Ohio  Dec.  (Reprint)  440,  10  West  L.  J. 
54. 

Pennsylvania.  —  Hare  v.  Pittsburg,  etc.,  R. 
Co.,  10  Pa.  Super.  Ct.  647. 

Washington.  —  Kaufman  v.  Tacoma,  etc.,  R. 
Co.,  11  Wash.  6,12. 

Wisconsin.  —  Shealy  v.  Chicago,  etc.,  R.  Co., 
73  Wis.  471 ;  Buchner  v.  Chicago,  etc.,  R.  Co., 
56  Wis.  403,  But  see  First  Cong.  Church  V. 
Milwaukee,  etc.,  R.  Co..  77  Wis.  158. 

Change  of  Grade  Hoc  Actionable  When  Aathor- 
Ised  by  l^ty  or  Lsgislatore.  —  Atchison,  etc, 
R.  Co.  V.  Church,  53  Kan.  621 ;  Atchison,  etc, 
R.  Co.  V.  Leuning,  53  Kan.  732;  Atchison, 
etc.,  R.  Co.  V.  Arnold,  52  Kan.  739 ;  Louisville, 
etc.,  R.  Co.  V.  Brown,  17  B,  Men.  (Ky.)  763; 
Wolfe  f.  Covington,  etc.,  R.  Co.,  15  B.  Mon. 
(Ky.)  409;  Lexington,  etc.,  R.  Co.  v.  Apple- 
gate,  8  Dana  (Ky.)  289,  33  Am.  Dec.  497; 
Ottenot  V.  New  York,  etc.,  R.  Co.,  119  N,  Y. 
603;  Rauenstein  v.  New  York  etc.,  R.  Co.,  120 
N.  Y.  661,  136  N.  Y.  528,  reversing  (Buffalo 


Super.  Ct  Gen.  T.)  19  N.  Y.  Supp.  833;  Iron 
Mountain  ,R.  Co.  v.  Bingham,  87  Tenn.  522. 

Abattar  Hot  Xatltled  to  Dainagfli  Whan  Btrast 
Is  ImproTsd  by  Chaafa  erada.— Jadnon  v. 
Chicago,  etc.,  R.  C:o.,  41  Fed.  Rep.  656. 

S.  Impairmsiit  of  Aoosss — Illinois.  —  Atchi- 
son, etc.,  R.  Co.  f.  Pratt,  53  III.  App.  263. 

Indiana.  —  Indianapolis,  etc.,  R,  Co.  P. 
Smith,  52  Ind.  428;  Egbert  v.  Lake  Shcffe,  etc, 
R.  Co.,  6  Ind.  App.  350. 

Kansas.  —  Leavenworth,  etc.,  R.  Co.  v.  Cur- 
tan,  51  Kan.  432;  Kansas,  etc,  R.  Co.  v.  Mc- 
Afee, 42  Kan.  339 ;  Central  Branch  Union  Pac. 
R.  Co.  V.  Twine,  as  Kan.  585,  33  Am.  Rep. 
203. 

Kentucky.  —  Henderson  Belt  R.  Co.  v.  De- 
champ,  95  Ky.  219;  Elizabethtown,  etc.,  R.  Co. 
V.  Combs,  10  Bush  (Ky.)  382,  19  Am.  Rep.  67. 

Maryland.  —  Phipps  v.  Western  Maryland  R. 
Co.,  66  Md.  319. 

Minnesota.  —  Brakken  v.  Minneapolis,  etc, 
R.  Co.,  29  Minn.  41. 

Missouri.  —  Smith  v.  Kansas  City  etc..  R. 
Co.,  98  Mo.  20 ;  Cross  v.  St  Louis,  etc.,  R.  Co., 
77  Mo.  318;  Hulett  V.  Missouri,  etc,  R.  Co.,  80 
Mo.  App.  87. 

Ohio.  —  Parrot  v.  Cincinnati,  etc.,  R.  Co.,  10 
Ohio  St  624 ;  Little  Miami  R.  Co.  v.  Naylor,  2 
Ohio  St  235,  59  Am.  Dee.  667;  English  v. 
Cincinnati  Southern  R.  Co.,  8  Ohio  Dec  (Re- 
print) 442,  8  Cine.  L.  BuL  15;  Cincinnati,  etc., 
R.  Co.  V.  Pfitser,  Ohio  Prob.  248. 

West  Virginia.  —  Guinn  v.  Ohio  River  R. 
Co.,  46  W.  Va.  151,  76  Am.  St  Rep.  806. 

Wisconsin.  —  Evans  v.  Chicago,  etc.,  R.  Co., 
86  Wis.  597,  39  Am.  St  Rep.  908. 

What  Kot  an  Impalmant  of  Aooesf.  —  See 
Dulaney  v.  Louisville,  etc,  R.  Co.,  100  Ky.  628; 
Louisville,  etc,  R.  Co.  v.  Orr,  91  Ky.  109; 
Cosby  V.  Owensboro,  etc.,  R.  Co.,  10  Bush 
(Ky.)  293- 

Xauan  of  Damafas.  —  See  Hetzel  v.  Balti- 
more, etc.,  R.  Co.,  169  U.  S.  26;  Jackson  v. 
Kiel,  13  Colo.  378,  16  Am.  St  Rep.  207 ; 
Elizabethtown,  etc,  R.  Co.  v.  Combs,  10  Bush 
(Ky.)  382.  19  Am.  Rep.  67. 

4.  Oreriow  «f  Abmttlng  Tropsrty  Aetlonabls. 
Rock  Island,  etc,  R.  Co.  v.  Krapp,  74  III.  App. 
158  aiRrmed  173  III.  319;  Indianapolis,  etc.,  R. 
Co.  V.  Smith,  52  Ind.  428;  Louisville,  etc.,  R. 
Co,  V.  Finley,  86  Ky.  294;  Louisville,  etc..  R. 
Co.  V.  Hodge.  6  Bush  (Ky.)  142;  Adams  v. 
Hastings,  etc.,  R.  Co.,  r8  Minn.  26,1:  Parrot 
V.  Cincinnati,  etc.,  R.  Co.,  10  Ohio  St  624 ; 
New  Castle,  etc,  R.  Co.  v.  McChesney,  85  Pa. 

St  $33. 
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of  the  property  may  recover  damages  for  the  injuiy.*  So,  where  the  vibration 
caused  by  passing  trains  is  such  as  to  injure  buildings  in  the  vicinity,  the  rail- 
road company  is  liable.*  But,  by  the  weight  of  authority,  an  abutting  owner 
cannot  recover  damages  for  the  annoyance  resulting  from  the  noise  caused  by 
passing  trains,  at  least  where  such  noise  is  incidental  to  the  ordinary  and 
proper  operation  of  the  railroad.* 

tU.  Obstruction  of  Strbkt.  —  Where  a  public  street  is  obstructed  by  the 
improper  construction  or  operation  of  a  railroad  therein,  an  abutting  owner 
who  suffers  special  injury  may  recover  damages.^ 

«.  Improper  and  Negligent  Construction  of  Road.  —  Damages  resulting  from 
improper  and  negligent  construction  of  the  road  are  recoverable  by  an  abutting 
owner  who  suffers  special  injury.'' 

ff.  Injuries  Inflicted  During  Construction.  —  A  railroad  company  which  builds 
its  road  in  a  public  street  is  liable  to  an  abutting  owner  for  injuries  inflicted 
upon  his  property  while  the  road  is  beit^  buut  as  well  as  for  the  penna- 
nent  injuries  resulting  from  its  construction? 

gg.  Increase  in  Number  of  Tracks.  —  An  increase  in  the  number  of  tracks  laid 
in  the  street  may,  in  some  cases,  entitle  an  abutting  owner  *  to  additional 
damages/  but  not  where  such  increase  was  contemplated  and  provided  for  at 
the  time  of  the  original  assessment.** 


1.  SmokB,  OlBdan,or  n»  OMtvponfnpartr— 
Onwr  EaUtM  to  DamagOB.  —  South  Carolina 
R.  Co.  V.  Steiner,  44  Ga.  546 ;  Illinois  Cent  R. 
Co.  V.  Turner,  194  ill,  575 ;  Covington,  etc., 
El,  R.  Transfer,  etc.,  Co.  v.  Kleymeier,  105 
Ky.  609 ;  Chesapeake,  etc.,  R.  Co.  v.  Gross, 
(Ky.  1897)  43  S.  W.  Rep.  303;  Henderson  Belt 
R.  Co.  V.  Dechamp,  95  Ky.  219;  Louisville,  etc, 
R.  Co.  f.  Orr,  91  Ky.  109;  Jeffersonville,  etc, 
R.  Co.  V.  Esterle,  13  Bush  (Ky.)  667;  Eliia- 
bethtown,  etc.,  R.  Co.  v.  Combs,  10  Bush  (Ky.) 
3ga,  19  Am.  Rep.  67;  Columbus,  etc.,  R.  Co. 
V.  Gardner,  45  Ohio  St.  309 ;  Cincinnati,  etc., 
R.  Co.  V.  Pfitzer,  Ohio  Prob.  248;  Texarkana, 
etc.,  R.  Co.  V.  Bulgier,  (Tex.  Civ.  App.  1898) 
47  S.  W.  Rep.  1047, 

Oontra  —  Ho  Llabill^  Where  Boad  Is  Properly 
Oparatad.  —  Where  the  railroad  is  authorized 
by  law  and  properly  operated,  the  company  is 
not  liable  in  damages  to  abutting  owners  for 
annoyance  caused  by  smoke,  cinders,  etc. 
Atchison,  etc.,  R.  Co.  v.  Garside,  10  Kan.  552; 
Louisville  Southern  R.  Co.  v.  Hooe,  (Ky.  1896) 
38  S.  W.  Rep.  131;  Parrot  v.  Cincinnati  etc., 
R.  Co.,  10  Ohio  St.  624;  Werges  v.  SL  Louis, 
etc.,  R.  Co.,  35  La.  Ann.  641 ;  Struthers  v.  Dun- 
kirk, etc,  R.  Co.,  87  Pa.  St.  2B2;  Cleveland, 
etc,  R.  Co.  V.  Speer,  56  Pa.  St.  325,  94  Am. 
Dec.  84. 

Aotoal  CoBtaet  with  Property  Essential.  — 

Annoyance  from  smoke  and  fire  is  not  action- 
able unless  the  abutter  is  damaged  by  their 
actual  eontact  with  his  property.  Cosby  v. 
Owensboro,  etc.,  R.  Co.,  10  Bush  (Ky.)  288. 

S.  Tibration  Caniad  by  Passing  Trala*.— 
South  Carolina  R.  Co,  v.  Steiner,  44  Ga.  548; 
Louisville  Southern  R.  Co.  r.  Hooe,  (Ky,  1896) 
38  S.  W,  Rep.  131;  Parrot  v.  Cincinnati,  etc, 
R.  Co.,  3  Ohio  St.  331,  But  see  In  re  Devlin, 
etc.  R.  Co.,  40  U.  C.  Q.  B.  160. 

S.  Nolsa  Inddent  to  Operation  Hot  Aotionable. 
—  Atchison,  etc,  R.  Co.  v.  Garside,  to  Kan. 
S52 ;  Covington,  etc,  £1.  R.  Transfer,  etc.,  Co. 
V.  Kleymeier,  105  Ky.  609;  Chesapeake,  etc, 
R.  Co.  V.  Gross,  (Ky.  1897)  43  S.  W.  Rep.  203 ; 
Ci>ri)y  V.  Owendioro,  etc,  R.  Co.,  10  Bush 


(Ky.)  294;  Werges  v,  St  Louis,  etc,  R.  Co., 
35  L^.  Ann.  641 ;  Struthers  v.  Dunkirk,  etc., 
R.  Co.,  87  Pa,  St.  282 ;  Cleveland,  etc,  R.  Co. 
V.  Speer,  56  Pa.  St,  325,  94  Am.  Dec.  84, 
Contra  —  Abattor  Entitled  to  Beoover  for  Koise. 

—  Columbus,  etc.,  R.  Co.  v.  Gardner,  45  Ohio 
St.  309;  Cincinnati,  etc,  R.  Co.  v.  Pfitzer, 
Ohio  Prob.  348;  Texarkana,  etc,  R.  Co.  v. 
Bulgier,  (Tex.  Qv.  App.  1898)  47  S.  W.  Rep. 
1047. 

Vnwwal  VolM  AotionaUo,  —  Louisville  South- 
em  R.  Co.  V.  Hooe,  (Ky.  1898}  47  S.  W.  Rep. 
621. 

4.  Obitmetion  of  Street. —  Frankle  v.  Jackson, 
30  Fed.  Rep.  398 ;  Grafton  c.  Baltimore,  etc.,  R. 
Co.,  21  Fed.  Rep.  309 ;  Jackson  v.  Kiel,  13  Colo. 
378,  16  Am.  St  Rep.  207 ;  Illinois  Cent.  R.  Co. 
V.  Turner,  194  III.  575 ;  Ottawa,  etc.,  R.  Co.  v. 
Larson,  40  Kan.  301 ;  Atchison,  etc.,  R.  Co.  v, 
Garside,  10  Kan.  552;  Louisville,  etc.,  R.  Co. 
V.  Orr,  91  Ky.  109;  Com,  v.  Erie,  etc,  R.  Co., 
27  Pa.  St.  339,  67  Am.  Dec,  471. 
6.  Improper  and  NegUgeotConBtniction  of  Bosd. 

—  Elslich  V,  Mason  City,  etc,  R,  Co.,  75  Iowa 
443 ;  O'Connor  v.  St,  Louis,  etc,  R,  Co,,  56 
Iowa  735 ;  Cain  v.  Chicago,  etc.,  R.  Co.,  54  Iowa 
355;  Cadle  v.  Muscatine  Western  R.  Co.,  44 
Iowa  II. 

Bltoh  in  Street  — Bailmad  Oom|)any  Liable  to 
Abutting  Owner. —  Jackson  v.  Chicago,  etc,  R, 

Co.,  41  Fed,  Rfcp.  656. 

6.  Injories  InfUoted  Daring  Constmotion. — 
Shepherd  v.  Baltimore,  etc,  R.  Co.,  130  U.  S. 
433 ;  St.  Louis,  etc..  R.  Co.  v.  Capps,  72  HI.  188 ; 
Chicago,  etc,  R.  Co.  v.  Union  Invest.  Co.,  51 
Kan,  600 ;  Baltimore,  etc,  R.  Co.  v.  Reaney,  42 
Md,  117.  And  see  Alabama  Midland  R.  Co,  v. 
Coskry,  92  Ala.  254 ;  Taylor  v.  New  York,  etc., 
R.  Co.,  27  N.  Y.  App.  Div.  190. 

7.  Additional  Tnu^.  —  Chesapeake,  etc,  R. 
Co.  V.  Gross,  (K5^.  1897)  43  S,  W.  Rep.  203. 

Ovnanhlp  of  Pee  Immaterial  -  -  Statute  of  Llml* 
totioni.—  Illinois  Cent.  R.  Co.  v,  Davis,  71  III. 
App.  99- 

8.  Chicago,  etc,  R.  Co.  v.  Eisert,  137  Ind. 
156;  White  V.  Chicago,  etc.,  R.  Co.,  133  Ind. 
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(fl)  LimiutioDi.  —  The  time  within  which  an  action  of  this  nature  must  be 
brought  is  a  matter  of  local  law  dependent  upon  the  statute  of  limitations  of 
the  particular  state.  ^ 

(d)  MtaiM — aa.  Municipal  License.  — As  a  general  rule  a  license  from  a  city 
to  use  a  street  constitutes  no  defense  to  an  action  against  a  railroad  company 
to  recover  damages  arising  from  such  use.* 

bb.  Release  OF  Damages.  —  An  abutting  owner  who  has  executed  to  the  rail- 
road company  a  release  of  all  damages  is  bound  thereby,  and,  in  the  absence 
of  proof  that  such  release  was  procured  by  fraud  or  deception,  he  cannot  after- 
wards recover  damages  for  any  injuries  resulting  from  the  proper  construction 
and  operation  of  the  road,  or  from  the  laying  of  additional  tracks.* 

ec.  Estoppel.  —  An  abutting  owner  who  has  agreed  to  the  occupation  of  a 
street  by  a  railroad  cannot  question  its  right  to  maintain  its  tracks  therein, 
nor  can  his  grantee*  So  where  a  railroad  company  has  located  its  road  in  a 
street  because  of  inducements  held  out  by  an  abutting  owner,  the  latter  is 
estopped  to  sue  for  damages  resulting  from  the  use  of  the  street.* 

(«)  Kaanre  of  DunagM.  —  The  measure  of  damages  in  an  action  of  this  nature 
is  generally  the  diminution  in  the  market  or  rental  value  of  the  plaintiff's 
property  resulting  from  the  occupation  of  the  street  by  the  railroad.*  Remote 


317;  Hileman  v,  Chicago  G.  W.  R.  Co.,  113 
Iowa  591 ;  Chicago,  etc.,  R.  Co.  v.  O'Connor,  4a 
Neb.  90. 

I.  In  lown  the  statutorr  period  of  limitation 
is  five  )rear8.  Pratt  v.  Des  Moines  North- 
western R.  Co.,  72  Iowa  249.  And  the  statute 
begins  to  run  when  the  track  is  laid.  Mul- 
holland  v.  Des  Moines,  etc.,  R.  Co.,  60  Iowa 
740. 

In  Kantnokj  the  statutory  limitation  is  five 
years.  Where  the  action  is  for  damages  natu- 
rally resulting  from  the  proper  operation  of  the 
road  the  statute  nina  from  the  time  when  the 
ears  begin  to  run ;  but  when  the  damages  are 
caused  by  improper  operation  It  does  not  begin 
to  run  until  the  injury  is  inSicted.  Louisville, 
etc.,  R.  Co.  V.  Orr,  91  Ky.  109. 

But  the  above  rules  do  not  apply  where  the 
occupation  of  the  street  by  the  railroad  is  un- 
anthorized.  Kloaterman  v.  Chesapeake,  etc.,  R. 
Co.,  (Ky.  1900)  56  S.  W.  Rep.  Sao. 

In  OUo  the  period  of  limitation  is  two  years 
from  the  completion  of  the  road.  Columbus, 
etc.,  R.  Co.  V.  Mowatt,  35  Ohio  St.  284 ;  Co- 
lumbus, etc.,  R.  Co.  V.  Gardner,  45  Ohio  St. 
309.  But  see  Little  Miami  R.  Co.  f.  Hamble- 
ton,  40  Ohio  St.  496. 

9.  Xualdpal  License.  —  Denver  .  Circle  R. 
Co.  V.  Nestor,  10  Colo.  403 ;  Illinois  Cent. 
R.  Co.  V.  Turner,  194  III.  575;  Pittsburgh,  etc., 
R.  Co.  V.  Harper,  11  Ind.  481 ;  I.eaveawortli, 
etc.,  R.  Co.  V.  Curtan,  51  Kan.  43a;  Henderson 
Belt  R.  Co.  V.  Dechamp,  95  Ky.  atg ;  Louis- 
ville, etc.,  R.  Co.  V.  Finley,  86  Ky.  294 ;  Eltza- 
bethtown,  etc.,  R.  Co.  v.  Combs,  10  Bush  (Ky.) 
382,  19  Am.  Rep.  67 ;  Riedinger  v.  Marquette, 
etc.,  R.  Co.,  62  Mich,  aq ;  Lake  Shore,  etc.,  R. 
Co.  V.  Brown,  9  Ohio  Cir.  Dec.  37,  16  Ohio  Cir. 
Ct.  2(iq ;  Thompson  v.  Pennsylvania  R.  Co.,  (N. 
J.  1888)  14  Atl.  Rep.  897 ;  Duke  v.  Baltimore, 
etc.,  R.  Co.,  139  Pa.  St.  422.  But  see  Colorado 
Cent.  R.  Co.  v.  Mnllandin,  4  Colo.  154:  l^ranz 
p.  Sioux  City,  etc.,  R.  Co.,  55  Iowa  107  :  Mazetti 
V.  New  York,  etc.,  R.  Co.,  3  E.  D.  Smith  (N. 
Y.)  08. 

8.  B^laaw  of  Samagsi.  —  Denver,  etc.,  R.  Co. 
V.  Toohey,  15  Colo.  397;  IndianapoIiB,  etc.,  R. 


Co.  V.  Calvert,  tio  Ind.  555;  Kansas  City,  etc., 
R.  Co.  V.  Hicks,  30  Kan.  288. 

BoUase  Gonitrned.  —  A  release  of  damages  re- 
sulting from  the  operation  of  a  railroad  in  front 
of  certain  specified  lots  does  not  bar  the  abut- 
ting owner  from  suing  for  injuries  to  other  lots 
not  mentioned  in  the  release.  McDonald  v. 
Southern  California  R.  Co.,  (Cal.  1895)  41  Pac. 
Rep.  812. 

4.  Estoppel  1>7  Agretment. —  Merchants' Union 
Barb-Wire  Co.  v.  Chicago,  etc.,  R.  Co.,  79 
Iowa  613 ;  Pratt  v.  Des  Moines  Northwestern 
R.  Co.,  7a  Iowa  249 ;  Jolly  v.  Des  Moines 
Northvrestem  R.  Co.,  72  Iowa  759 ;  Hileman  v. 
Chicago  G.  W.  R.  Co.,  113  Iowa  391. 

5.  Street  Ooenpied  by  Invitation  of  Abotticg 
Owner. —  Penn  Mut.  L.  Ins.  Co.  v.  Heiss,  141 
III.  35,  33  Am,  St.  Rep.  273,  in  which  case,  how- 
ever, it  was  further  held  that  the  evidence  was 
insufficient  to  establish  an  estoppel. 

In  Texas  it  has  been  held  that  an  abutting 
owner  may  sue  for  damages  notwithstanding  the 
fact  that  he  was  one  of  a  number  of  persons 
who  procured  the  right  of  way  for  the  railroad 
by  contract  with  the  company.  Taylor,  etc.,  R. 
Co.  V.  Robson,  (Tex.  Civ.  App.  1893)  24  S.  W. 
Ren.  37. 

6.  Heafont  of  Dsmagss  —  California. —  Muller 
V.  Southern  Pac.  Branch  R,  Co.,  83  Cal.  240. 

Colorado.  —  Union  Pac.  R.  Co.  v.  Foley,  19 
Colo.  280;  Denver,  etc.,  R.  Co.  v.  Bontne,  11 
Colo.  59;  Denver,  etc.,  R.  Co.  v.  Schmttt, 
ti  Colo.  56:  Denver,  etc.,  R.  Co.  v.  Domke,  11 
Colo.  247 :  Denver  Circle  R.  Co.  v.  Nestor,  10 
Colo.  403;  Denver  v.  Bayer,  7  Colo.  113. 

Georgia.  —  Streyer  v.  Georgia  Soatfaem,  etc., 
R.  Co.,  90  Ga.  56- 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Turner.  104 
III.  575  :  Chicago,  etc.,  R.  Co.  v.  Hall,  90  III. 
42 :  St.  Louis,  etc..  R.  Co.  v.  Haller,  82  111.  208. 

Iowa.  —  Nicks  r.  Chicago,  etc.,  R.  Co.,  84 
Iowa  27;  Cadle  r.  Muscatine  Western  R.  Co., 
44  Towa  IT. 

Kentucky.  —  Maysville.   etc..   R.   Co.  v.  In- 
gram, (Ky.  1895I  30  S.  W.  Rep.  8 ;  Maysville. 
etc.,  R.  Co.  V.  Conner,  (Ky.  1895)  ^0  S.  W. 
Rep.  344;  Uaysnlle,  etc..  R.  Co.  v.  Urban,  10 
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STREETS  AND  SIDEWALKS— STRICTLY  CONFIDENTIAL, 


and  speculative  damages  cannot  be  recovered.* 

STREET  WOEK.  —  See  note  2. 
STBES8  OF  WEATHER.  —  See  note  3. 
STEETCHIHG.  —  See  note  4. 
STRICT  COHPUANCE.  —  See  note  5. 

STRICT  COVSTRirOTIOE. .  (See  also  the  titles  INTERPRETATION  AND  CON- 
STRUCTiON,  vol.  17,  p.  i;  Statutes,  vol.  26. p.  657.)— "'Strict  construction' 
is  that  which  refuses  to  expand  the  law  by  impliottions  or  equitable  considera- 
tions, but  confines  its  operation  to  cases  which  are  clearly  within  the  letter  of 
the  statute,  as  well  as  within  its  spirit  or  reason."  • 

STRICTEST.  —  See  note  7. 

8TEICTLT.  —  See  note  8. 

8TEICTLT  CONRDEHTIAL.  —  See  note  9. 


Ky.  L.  Rep.  1061 ;  LouisTille,  etc.,  R.  Co.  v. 
Gdkel,  9  Ky.  L.  Rep.  813;  Elizabethtown,  etc., 
R.  Co.  V.  Walton,  9  Ky.  L.  Rep.  343 ;  JefEerson- 
ville,  etc.,  R.  Co.  v.  Esterle,  13  Bush  (Ky.)  667. 

Hickigan.  —  Grand  Rapids,  etc.,  R.  Co.  v. 
Hetsel,  38  Mich.  62,  31  Am.  Rep.  306,  47  Mich. 
393- 

Minntsota.  —  Demueles  v.  St.  Paul,  etc.,  R. 
Co.,  44  Minn.  436;  C&rli  v.  Union  Depot,  etc., 
Co.,  3a  Minn.  loi ;  Karst  v.  St.  Paul,  etc.,  R. 
Co.,  22  Minn.  ti8. 

Missouri.  —  Stevenson  v.  Missouri  Pac.  R. 
Co.,  (Mo.  1895)  31  S.  W.  Rep.  793- 

Nebraska.  — Omczs^,  etc.,  R.  Co.  v.  O'Neill, 
58  Neb.  239 ;  Chicago,  etc.,  R.  Co.  v.  O'Connor, 

42  Neb.  90. 

Rhode  Island.  —  Johnston  v.  Old  Colony  R. 
Co.,  18  R.  I.  642,  49  Am.  St.  Rep.  800. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Fuller,  63  Tex. 
467;  Haney  v.  Gulf,  etc.,  R.  Co.,  3  Tex.  App. 
av.  Cas.,  i  279. 

IVest  Virginia.  —  Stewart  v.  Ohio  River  R, 
Co.,  38  W.  Va.  438. 

TVisconsin.  —  Blesch  v,  Chicago,  etc.,  R.  Co., 

43  Wis.  183. 

1.  Beniot«aad8]M0alatiTeDMiu«M.  —  Hender- 
son Belt  R.  Co.  V.  Dechamp,  95  Ky>  "9' 

8.  StTMtWvrk. —  "Street  work  is  a  phrase 
of  common  usage,  and  has  a  well-defined  sig- 
nification. The  words  mean  exactly  what  they 
indicate  upon  their  face,  namely,  work  upon  a 
street  —  work  in  repairing  or  making  a  street" 
Electric  Light,  etc.,  Co.  v.  San  Bernardino,  100 
Cal.  351- 

S.  Oto— of  Weather.  —  A  contract  for  carriage 
of  live  stock  relieved  the  carrier  for  delay 
caused  by  stiVM  of  weather.  It  was  held 
that  delay  caused  in  midwinter  by  very  cold 
weather,  whereby  the  pipes  froze  to  that  water 
could  not  be  carried  from  the  tank  to  the  boiler, 
was  not,  in  the  latitude  of  Indiana,  within  the 
meaning  of  the  phrase  atretts  of  iceather  in 
the  contract.  "  It  is  not  shown  that  the  weather 
was  unusual  for  that  latitude."  Cleveland,  etc., 
R.  Co.  V.  Heath,  aa  Xnd.  App.  47. 

4.  In  Frier  v.  Jackson,  8  Johns.  (N.  Y.)  509, 
it  was  said :  "  In  giving  my  opinion  in  the  case 
of  Van  Gorden  v.  Jackson,  5  Johns.  (N.  Y.> 
462,  I  said  that  the  word  stretching,  in  its 
common  use  in  grants  during  the  early  periods 
of  tlie  English  colonial  goremment  here,  was 
applied  either  to  the  extent  of  a  single  line  or 


to  a  rollii^  location,  in  which  the  breadth,  be- 
ing described  by  lines  or  surfaces,  was  carried 
with  such  breadth  to  the  object  described  at  its 
terminus.  This  I  still  think  correct,  when  ap- 
plied either  to  a  line  or  to  a  rolling  patent,  not 
Umited  in  its  lateral  extension  after  departing 
from  its  base." 

6.  Stria  Complianee.  —  The  rule  that  the  right 
to  attach  on  mesne  process  can  be  acquired  only 
by  a  strict  compliance  with  the  terms  of  the 
statute  has  been  construed  to  mean  by  a  sub- 
stantial compliance  therewith.  Hoormann  v. 
Climax  Cycle  Co.,  9  N.  Y.  App.  Div,  585,  per 
Barrett,  J. 

6.  Barber  Asphalt  Paving  Co.  v.  Watt,  51 
La.  Ann.  1351. 

7.  Btriotest  and  Vtmoat. —  An  instruction  that 
a  carrier  was  bound  to  exercise  the  atricte»t 
vigilance  in  carrying  a  passenger  to  his  desti- 
nation was  held  to  be  unobjectionable,  and  the 
phrases  "  utmost  vigilance "  and  "  strictest 
vigilance  "  in  this  connection  were  held  to  be 
synonymous.  Waller  v.  Hannibal,  etc.,  R.  Co., 
83  Mo.  616.  See  also  Kelly  v.  Hannibal,  etc^ 
R.  Co.,  70  Mo.  609,  and  the  title  Cabjukis  or 
Passencebs,  vol.  5,  p.  558. 

ft.  ttrietly  Ootiitf  Pnrpwaa.  —  A  constitutional 
provision  prohiUted  a  county  from  incurring  a 
debt  for  any  other  than  strictly  county  pur- 
poses. In  construing  this  provision  the  court 
said :  "  The  word  stHctfy  lends  little  or  no 
additional  meaning  to  the  provision.  It  could 
not  have  been  intended  thereby  to  limit  coun- 
ties to  ordinary  running  expenses,  and  a  canal 
may  be  as  strietlv  a  county  purpose  as  a  high- 
way  or  a  bridge,  etc."  Loncey  v.  King  County, 
15  Wash.  12. 

9.  Btrietly  Cooildentlal.  (See  also  the  titles 
Civil  Service,  vol.  6,  p.  93 ;  Public  Officers, 
vol.  23,  p.  440.)  — A  statute  prohibited  the  re- 
moval of  veterans  except  after  a  hearing  upon 
due  notice  upon  a  charge  made,  but  provided 
further  that  the  act  should  not  be  considered 
to  apply  to  the  position  of  private  secretary  or 
deputy  of  an  official  or  department,  or  to  any 
person  holding  a  atrictljt  confidential  posi* 
tion.  It  was  held  that  a  secretary  of  a  fire  de- 
partment in  the  city  of  New  York  held  a 
strictly  confidential  position  within  this 
statute.  People  V.  Scannell,  51  N.  Y.  Aj^.  Div. 
360. 

In  People  v.  Gardiner,  157  N.  Y.  520,  retfers- 
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STRICT  MEASURE— STRUCK  OFF. 


Definltloni. 


STRICT  HEAS0BE.  —  See  note  I. 

STRICT  SETTLEMENT.    (See  also  the  title  MARRIAGE  SETTLEMENTS,  vol. 

19,  p.  1224.)  —  See  note  2. 

STRIKE.  —  See  the  title  MINES  AND  Mining  Claims,  vol.  20,  p.  728. 
STRIKES.  —  See  the  title  Labor  Combinations,  vol.  18,  p.  80. 
STRIKUrO  BALANCE.  —  See  note  3. 

BTRIKIHG  JURY.  — See  the  title  Jury  AND  Jury  Trial,  vol.  17,  p.  1195. 
And  see  STRUCK  JVKV,posL 
STRINGER  —  See  note  4. 
STRIP.  — See  note  5. 
STRONG.  — See  note  6. 

STRONG  LIftUORS.  (See  also  the  title  INTOXICATING  LIQUORS,  vol.  17, 
p.  189.)  —  See  note  7. 

STRONGLY  CORROBORATED.  (See  also  the  titles  Corroborative  Evi. 
DENCE,  vol.  7,  p.  866;  Perjury,  vol.  22,  p.  695.) — See  note  8. 

STRUCK  JURY.  (See  also  JURY  AND  Jury  Trial,  vol.  17,  p.  1195.)  — 
See  note  9. 

STRUCK  OFF.  (See  also  the  title  Auctions  and  Auctioneers,  vol.  3, 
p.  487.)  —  In  common  parlance  and  in  the  language  of  the  auction-room, 
property  is  understood  to  be  struck  off  when  the  auctioneer,  by  the  fall  of  his 


ing  33  N.  Y,  App,  Div.  307,  it  was  held  that  a 
subpcena  server  in  the  office  of  the  district  at- 
torney was  in  a  Btrictty  eot^denUal  posi- 
tion. 

1.  Strict  HsasiiTfl.  —  After  a  description  of 
land  conveyed  in  a  deed  by  metes  and  bounds 
were  the  following  words :  "  containing  one 
hundred  and  eighty  acres,  aMct  measure." 
It  was  held  that  a  deficiency  of  nearly  nine 
acres  in  the  quantity  of  land  was  no  breach  of 
the  covenant  of  title.  Andrews  v.  Rue,  34  N. 
J.  L.  402. 

S.  Striet  Settlement.  —  In  Davenport  v.  Daven- 
port, I  Hem.  &  M.  779,  it  was  said:  "The 
term  strict  settlement,  without  more,  is  un- 
derstood, in  accordance  with  the  common  form 
of  such  instruments,  to  imply  estates  for  life 
without  impeachment  of  waste ;  in  fact,  the 
largest  possible  estate  consistent  with  the 
preservation  of  the  property  in  the  family,  com- 
-pnsing,  as  such  settlements  do  in  their  ordinary 
form,  the  largest  powers  for  jointures,  portions, 
and  the  like,  so  as  to  make  the  tenant  for  life, 
as  nearly  as  may  be,  owner,  so  far  as  that  char- 
acter can  be  separated  from  the  power  of  aliena- 
tion." See  also  Douglas  v.  Congrcve,  4  Bing. 
N.  Cas.  I.  33  E.  C.  L.  261. 

8,  Striking  Balance.  —  As  to  the  tise  of  the 
term  striking  a  balance  in  the  sense  of  agree- 
ing upon  a  balance,  see  Rose  v.  Bradley,  91 
Wis.  619.  See  also  the  title  Accookts,  vol.  i, 
p.  433- 

4.  Stringer.  (See  also  the  title  Mines  and 
Mining  Claims,  vol.  ao,  p.  677.)  — >In  Mc^ane 
V.  Kenkle,  18  Mont.  215,  it  was  said  that  a 
stringer  is  "  commonly  understood  by  miners 
to  be  a  crack  or  crevice  filled  by  mineral  de- 
posit, and  occurring  in  the  country  rock,  and  by 
means  of  which  the  prospector  anticipates  be- 
ing led  to  an  ore  body  or  deposit  of  commercial 
value," 

5.  Strip  »f  Steel. —  In  Magone  v.  Vom  Qeff, 
(C  C.  A.)  70  Fed*  Rep.  981,  it  was  said :  "  The 
evidence  showed  that  the  merchandise  was  steel 
varying   from  six  to  twrelve   niUimetera  in 


width,  from  twelve-hundredths  to  twenty-hun- 
dredths  of  a  millimetre  in  thickness,  and  from 
two  hundred  to  five  hundred  feet  in  length.  It 
is  imported  in  coils,  and  used  for  the  manu- 
facture of  steel  tape  measures.  Manifestly, 
each  of  these  long,  narrow  mils  is  fairly  within 
the  ordinary  meaning  of  the  words  '  steel  atrip,' 
since  it  is  steel,  and  is  'a  narrow  piece,  com- 
paratively long,'  which  is  the  definition  oi  atrip 
given  by  Webster's  Unabridged  and  hy  the  Cen- 
tury Dictionary." 

6.  Strong  —  Belative  Tens.  —  In  People  v. 
Crilley,  20  Barb.  (N.  Y.)  248,  it  was  said : 
"  The  words  strong  and  '  weak '  are  relative 
terms,  both  having  reference  to  the  medium  of 
the  class  to  which  they  are  applied — one  being 
above  and  the  other  below  it." 

7.  Strong  liquors.  —  See  People  v.  Crill^,  ao 
Barb.  (N.  Y.)  248. 

8.  Strongl;  Corroborated.  —  Under  a  statute 
permitting  a  conviction  of  perjury  on  the  testi- 
mony of  one  credible  witness  strongly  cor- 
roborated by  other  evidence,  "  the  corroborat- 
ing evidence  must  relate  to  a  material  matter, 
that  is,  must  tend  to  show  the  falsity  of  de- 
fendant's oath,  and  taken  all  together,  it  must 
be,  in  the  opinion  of  both  the  court  and  the 
jury,  strong,  that  is,  cogent,  powerful,  forci- 
ble, calculated  to  make  a  deep  or  effectual  im- 
pression upon  the  mind.  But  this  character  of 
corroborating  evidence  may  be  produced  by  the 
proof  of  independent  facts  and  circumstances 
which  when  considered  separately  would  not  be 
sufficient,  but  when  considered  in  the  concrete 
would  be  strong."  Hernandez  v.  State,  18  Tex. 
App.  150,  51  Am.  Rep,  J97.   See  also  the  title 

PEBJURY,  vol.  22,  pp.  694,  695. 

9.  Btmok  Juries.  —  A  statute  enacted  that  on 
the  trial  of  any  indictment  the  attorney-general 
should  be  entitled  to  challenge  peremptorily 
three  of  the  panel  of  jurors,  "  provided  that 
this  act  shall  not  apply  to  cases  of  struck 
furies."  It  was  held  that  the  term  strucA: 
juries  in  the  statute  was  used  in  its  technical 
meaning.   Cook  v.  State,  24  N.  J.  L.  847. 
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Itaflaltfam        STRUCTURAL  DAMAGES  —  STRUCTURE.  MtaiUona. 


hammer  or  by  any  other  audible  or  visible  announcement,  signifies  to  the 
bidder  that  he  is  entitled  to  the  property  on  paying  the  amount  of  his  bid 
according  to  the  terms  of  the  sale.'^ 

STBVGTimAL  DAMAGES.  —  See  note  2. 

STEUCTUEB.  (See  also  the  title  Mechanics'  Liens,  vol.  20,  p.  255.)  — 
In  the  broadest  sense  a  structure  is  any  production  or  piece  of  work  artificially 
built  up  or  composed  of  parts  joined  together  in  some  definite  manner;  any 
construction;'  that  which  is  built;  a  building;  especially  a  building  of  some 
size  or  magnificence ;  an  edifice.'* 


1.  ftroek  Off,  —  Sherwood  v.  Reade,  7  Hill  (N. 
v.)  439,  per  Bockee,  senator,  qmted  iq  State  v. 
Hoboken  Second  Nat.  Bank,  84  Md.  331. 

Bil*  M  AiidK  — in  SUte  v.  Hoboken  Second 
Nat.  Bank,  84  Md.  325,  where  a  statute  de- 
clared that  a  certain  tax  should  be  paid  each 
and  every  time  property  should  be  atrudk  off 
at  an  auction  sale,  it  was  held  that  the  term 
strucic  off  must  be  treated  as  signifying  a  con- 
summated sale,  and  did  not  isdnde  one  aubie- 
quently  set  aside. 

91.  BtnuConl  Smmcm.  —  See  Toronto,  etc., 
R.  Co.  V.  Kemer,  38  Ont.  14. 

3.  Stnutnre.  —  Karasek  v.  Peier,  as  Wash. 
425,  quoting  Cent.  Diet. 

Upon  the  meaning  of  the  term  structure  in 
a  mechanics'  lien,  in  Haskell  v.  Gallagher,  20 
Ind.  App.  235,  the  court  said :  "  The  term, 
when  applied  to  a  material  thing  made  by  hu- 
man labor,  whether  considered  etymologically 
or  with  reference  to  common  usage  or  with  re- 
gard to  the  words  by  which  it  is  immediately 
precede^]  in  the  statute,  means  something  conx-t 
posed  of  parts  or  portions  which  have  been  ptrt 
together  by  human  exertion." 

DflmoUihed  Building.  —  Under  a  Texas  statute 
defining  arson  as  the  wilful  burning  of  any 
building,  edifice,  or  structure  inclosed  with 
walls  and  covered,  it  was  held,  in  Mulligan  v. 
State,  25  Tex.  App.  199.  8  Am.  St  Rep.  43^, 
that  a  person  could  not  be  eonvieted  of  arson 
who  first  pulled  down  a  crib  and  then  burned 
the  materials. 

Fraoes. —  A  statute  made  it  criminal  to  dis- 
place, remove,  or  destroy  "  a  rail,  sleeper, 
switch,  bridge,  viaduct,  culvert,  embankment,  or 
structure  *  •  *  appertaining  to  or  con- 
nected with  a  railway."  -  It  was  held  not  to  be 
applicable  to  a  «tra«Cu»,  such  as  a  fence,  not 
constituting  any  part  of  the  railroad  proper. 
State  V.  Walsh,  43  Minn.  444. 

But  a  fence  has  been  held  to  be  a  structure 
within  the  meaning  of  a  statute  providing  for 
an  injunction  to  restrain  the  malicious  erection 
of  any  atructure  intended  to  spite,  injure,  or 
annoy  an  adjoining  proprietor.  Karasek  v. 
Peier,  23  Wash.  419. 

gtrnatw  —  OH  Wall.  —  An  oil  well  has  been 
held  to  be  a  «rrH«tutw  within  a  mechanics' 
lien  law.  Haskell  v.  Gallagher,  30  Ind.  App. 
224. 

8hlp.  —  In  Chaffee  v.  Union  Dry  Dock  Co.,  68 
N.  Y.  App.  Div.  578,  it  was  held  that  a  ship  in 
the  course  of  construction  in  a  dry  dock  was  a 
fftrurturr,  within  the  New  York  labor  law.  As 
to  the  meaning  of  structure  in  this  connec- 
tion, see  Wingert  v.  Krakatier,  76  N.  Y.  App. 
Div.  .14. 

4,  Karasek  v.  Peier,  aa  Wash.  434,  quoting 
VfAtL  Diet. 
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Xlnss. —  In  Helm  v.  Chapman,  66  Cal.  391, 
it  was  said  that  a  mine  or  pit  might  be  called  a 
atnioCure.  See  also  Williams  v.  Mountaineer 
Gold  Min.  Co.,  103  Cal.  141.    But  see  Watson 

V.  Noonday  Min.  Co.,  37  Oregon  287. 

Bailroadi.  —  In  Rutherfoord  v.  Cincinnati, 
etc.,  R.  Co.,  35  Ohio  St.  559,  it  was  held,  ap- 
plying the  ejusdem  generis  rule,  that  a  railroad 
was  not  a  etructure  within  the  meaning  of  a 
statute  providing  for  a  mechanics'  lien  on  "  any 
house,  mill,  manufactory,  or  other  building, 
fixture,  brid^,  or  other  otruoture."  See  also 
Pennsylvania  Steel  Co.  v.  J.  £.  Potts  Salt,  etc.. 
Co.,  (C.  C.  A.)  63  Fed.  Rep.  11. 

But  in  Giant-Powder  Co.  v.  Oregon  Pac.  R. 
Co.,  42  Fed.  Rep.  473,  it  was  said :  "A  railway 
is  literally  and  technically  a  iitr*icture.  It 
consists  of  the  bed  or  foundation,  which  may 
be  of  earth,  stone,  or  trestle-work,  on  which 
are  laid  the  ties  and  rails.  These,  taken  to- 
gether, constitute  a  Btructure  in  the  full  sense 
of  the  word  —  a  something  joined  together, 
built,  constructed."  See  also  Ban  v.  Columbia 
Southern  R.  Co.,  (C.  C.  A.)  117  Fed.  Rep.  31; 
Forbes  v.  Willamette  Falls  Electric  Co.,  19 
Or^fon  6r. 

A  Bailway  Train.  —  A  Connecticut  statute 
provided  that  when  an  injury  on  a  highway  was 
caused  by  a  structure  legally  placed  upon  it 
by  a  railroad  company,  the  company  should  be 
UaUe  therefor.  It  was  held  that  a  moving 
train  of  cars  was  not  a  ntmeture  within  the 
meaning  of  the  statute,  the  court  saying  that  the 
word  obviously  referred  to  some  permanent 
stationary  erection.  Lee  v.  Barkhamsted,  46 
Conn.  213. 

Tslerraidi  Compaoy.  —  In  Forbes  v.  Willamette 
Falls  Electric  Co.,  19  Oregon  61,  it  was  held 
tiiat  poles  set  in  the  ground  and  connected  by 
wire  for  the  transmission  of  electricity  consti- 
tute a  atryutttre  within  the  statute. 

Beating.  —  An  English  statute  provided  that 
where  a  building  or  FtrTieture  was  about  to  be 
begun,  the  builder  should  serve  a  building  no- 
tice on  the  district  surveyor.  The  owners  of  a 
certain  large  building  situated  in  London,  called 
the  Agricultural  Hall,  which  was  used  for  the 
purpose  of  public  exhilntions  or  shows,  were 
possessed  of  certain  movable  seating  consisting 
of  tiers  of  wooden  platforms  and  capable  of 
accommodating  upwards  of  three  thousand 
people,  which  seating  they  from  time  to  time 
erected  for  the  accommodation  of  the  specta- 
tors at  such  of  the  exhibitions  as  reciuired  it. 
It  was  held  that  such  seating  was  not  a  "  build- 
ing, titrwcture,  or  work "  within  the  meaning 
of  the  statute.  Venner  v.  M'Donell,  (1897)  i 
Q.  B.  4*1- 

Wsgm  Bond.  —  In  Williams  v.  Toledo  Coal 
Co.,  35  Oregon  42S,  a  wagon  road  was  held  not 
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lo,  p.  36;  Elections,  vol. 
Statutes,  vol.  26,  p.  606; 


STEUOGLE.  —  See  Combat,  vol.  6,  p.  215. 

STBUUPET.  —  See  note  i. 

STXrBBLS.  —  See  note  2. 

STUB  BOOK  —  See  note  3. 

STUB  T&AIH.  —  See  note  4. 

STTTBEHT.  —  See  the  titles  Domicil,  vol. 
10,  pp.  604,  606;  Schools,  vol.  25,  p.  4; 
Universities  and  Colleges. 

STUD  POKES.  —  See  note  5. 

STUFF.  —  See  note  6. 

STTTHP.  (See  also  the  titles  LOGS  AND  LUMBER,  vol.  19,  p.  522 ;  TIMBER.) 
—  One  of  the  definitions  of  the  word  "stump"  given  by  Webster  is:  "The 
part  of  a  tree  or  plant  remaining  in  the  earth  after  the  stem  or  trunk  is  cut  off; 
the  stub."    This  is  its  usual  meaning.'' 

SIUHPAOE.  (See  also  the  titles  LOGS  AND  LUMBER,  vol.  19,  p.  522; 
Timber.)  —  "  Stumpage "  means  the  sum  to  be  paid  by  agreement  to  an 
owner  for  trees  standing  (or  lying)  upon  his  land,  the  party  purchasing  being 
permitted  to  enter  upon  the  land  and  to  cut  down  and  remove  such  trees.  In 
other  words,  it  is  the  price  paid  for  a  license  to. cut.  Usually  the  price  is 
measured  according  to  the  thousand  feet  cut  in  an  operation,  but  it  may  be 
by  the  tree,  or  the  cord,  or  the  like.  As  a  general  thing  the  practice  is  for 
the  owner,  in  some  form  of  agreement,  to  retain  a  lien  on  the  lumber  cut  for 
payment  of  the  stumpage  due  thereon.  Stumpage  on  lumber  is  somewhat  of 
the  nature  of  a  percentage  paid  on  copyright,  or  of  a  royalty  for  the  use  of  a 
patent,  or  of  a  duty  paid  on  mineral  productions.** 


to  be  a  strm^ure  as  the  latter  tenn  was  used 

in  a  mechanics'  lien  law. 

Wail,  — The  question  whether  a  wall  is  a 
"  building,  BtiructuTe,  or  erection  "  within  the 
meaning  of  the  English  Metropolis  Management 
Act,  1862,  8  75,  depends  on  the  height  of  the 
wall  and  the  purpose  for  which  it  is  boilt. 
Lavy  V.  I<ondon  County  Council,  (1895)  a  Q. 
B.  577,  aMrming  (1893)  i  Q.  B.  915,  wherein 
it  was  held  that  a  dwarf  boundary  wall  between 
two  and  three  feet  high  was  not  within  the  act. 

1.  Btnunpet.  —  In  Williams  v.  Bryant,  4  Ala, 
44,  it  was  held  that  a  charge  in  a  declaration 
that  a  woman  was  called  a  whore  was  not  es- 
tablished by  proving  that  she  was  called  a 
atrum-pet. 

S.  Stnbble,  —  As  to  evidence  of  usage  held 
to  be  admissible  to  prove  that  the  word 
stubbte  used  in  an  agreement  included  and 
designated  whatever  was  left  on  the  grotind 
after  the  harvest  time,  see  Callahan  v.  Stanley, 
57  Cal.  478. 

8.  Btnb  Book.  —  In  Noble  v.  Douglas,  56  Kan. 
93,  the  introduction  in  evidence  of  a  stub  iNWle 
of  tax-sale  assignments,  without  any  further 
showing  than  that  it  was  found  in  the  vault  of 
the  office  of  the  county  treasurer  of  the  county, 
was  held  to  be  error,  the  court  saying :  "  This 
Htuh  book  was  not  admissible  under  section 
387  [378]  of  the  Code  of  Civil  Procedure.  It 
could  hardly  be  called  a  book  of  account,  and 
there  was  no  proof  whatever  aa  to  when  the 
entries  were  made,  who  made  them,  nor  of  their 
correctness."  See  generally  the  title  Docu- 
mentary Evidence,  vol.  9,  p.  918. 

4.  Btnb  Train.  —  See  Curl  v.  Chicago,  etc,  R. 
Co.,  63  Iowa  426. 

I.  Stod  Foker.  (See  also  thetitle Gaming, vol. 
14,  p.  664.)  — In  Plynn  v.  State,  34  Ark.  441. 


it  was  held  that  proof  of  playing  stud  poker 
would  sustain  an  indictment  for  playing  poker. 

Q.  Stuff.  —  As  to  parol  evidence  held  to  be 
admissible  to  explain  the  meaning  of  the  word 
atujJT  in  a  contract  of  sale,  see  Johnston  v. 
Wilson,  28  U.  C.  C.  P.  432. 

CTOM-«suiiaatioa.  —  One  sense  of  the  word 
stuff  has  been  said  to  be  "trash;  nonsense; 
foolish  or  irrational  language."  State  v. 
Weems,  96  Iowa  426,  wherein  it  was  held  to  be 
improper  to  ask  a  witness  on  cross-examination 
whether  be  thought  it  would  benefit  him  "  to 
tell  that  stuff."  The  court  said  that  in  the 
question  Stuff  evidently  meant  "  falsehood," 
and  had  the  witness  said  "  yes,"  he  would  have 
said  inferentially  that  what  be  had  said  was 
false. 

7.  Stamp.  —  Cremer  v.  Portland,  36  Wis.  96, 
holding  that  an  averment,  in  a  complaint  against 
a  town,  that  there  was  a  large  ntum.p  in  or 
near  the  middle  of  the  road,  against  wliich  the 
plaintiff's  wagon  struck,  was  aufficient. 

8.  Stnmptgt. —  Blood  v.  Drummond,  67  Me. 
478. 

Stnmpsfs  is  the  compensation  paid  to  an 
owner  of  land  by  another  for  the  privilege  of 
going  on  the  premises  and  cutting  down  timber 
for  his  own  use.  Baker  f.  Whiting,  3  Sumn. 
(U.  S.)  484,  2  Fed.  Cas.  No.  787. 

The  defendant,  by  a  written  agreement, 
promised  to  convey  to  the  plaintiff  an  interest 
in  certain  timber  lands  when  he  had  received 
bis  advances  and  certain  costs  and  npenses 
"  from  the  atumpa00  cut  on  the  land."  It  was 
held  that  "  s^mpage  cut  on  the  land  "  meant 
money  received  or  expected  to  be  received  from 
the  sale  of  licenses  to  cut  and  remove  timber 
from  the  land.  Blood  v.  Drummond,  67  Me. 
476. 
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STUMP-TAIL  —  SUBJECT 


STUKP-TAIL.  —  See  note  i. 
BTTOOa.  —  See  note  2. 
8ITLX.  —  See  note  3. 

8UBA0SHT.  —  See  the  title  Agency,  vol.  1,  p.  930. 

BVBCOHTBACT  —  BUBCOVTBAOTOB.  —  (See  also  the  titles  INDEPENDENT 
Contractors,  vol.  16,  p.  186;  Mechanics*  Liens,  vol.  20,  p.  255;  Work- 
ing Contracts.)  —  A  subcontractor  is  an  under-contractor  —  one  who  takes 
under  the  original  contract  and  is  to  perform  in  accordance  with  the  original 
contract;^  one  who  has  entered  into  a  contract,  express  or  implied,  for  the 
performance  of  an  act  with  a  person  who  has  already  contracted  for  its 
performance." 

SUBDIVISIOH.    (See  also  SECTION,  voL  25,  p.  177.)  ~  See  note  6. 
BUBFREIOHT.  —  See  note  7. 

BUBJACBBT  8TTFP0BT.  —  See  the  title  Lateral  and  Subjacent  Sup- 
port, .vol.  18,  p.  541. 

BUBJBCT.  (See  also  the  titles  ALIENS,  vol.  2,  p.  64 ;  CITIZENSHIP,  vol.  6. 
p.  14.) —  The  term  "  subject "  refers  to  one  who  owes  obedience  to  the  laws.** 

BITBJBOT  — STrBJXOT-KAITEB.  — I.  The  word  "subject"  as  a  noun  is 
that  on  which  any  operation,  either  mental  or  material,  is  performed ;  as,  a 


L  Itaii^taU  in  Seiuw  of  BaprMdatsd  Oomaey. 

—  See  Webster  v.  Pierce,  35  111.  163. 

t.  BtWMW  HBd  BnltHMBt.  —  In  Baldridge  v. 
State,  (Tex.  Crim.  1903)  74  S.  W.  Rep.  919,  it 
was  said :  "  St%tpoT  means  a  different  thing 
from  excitement.  It  signifies  a  'auspenaion  or 
great  diminution  of  sensibility,  a  state  in  which 
the  faculties  are  deadened  or  dazed.' " 

S.  Mjla  In  Benis  of  Dasigni  or  Pattomi.  — 
See  Herrick  v.  Noble,  a?  Vt.  6. 

S^lo  of  PnooM. —  See  Thompson  v.  Bick- 
ford,  19  Blinn.  17;  Hanna  v.  RusseU,  12  Minn. 
80.  And  see  the  title  Sukhons  and  Pbocbss, 
20  Encyc.  op  Pi~  and  Pr.  1116. 

Bight  of  Bapport. —  In  Gorey  v.  Kelly,  64  Neb. 
(io8,  the  lower  court  instructed  the  jury  that 
the  word  "  support,"  in  a  civil  damage  act,  did 
not  mean  the  bare  necessities  of  life,  but  in- 
cluded all  such  means  of  support  as  would 
enable  the  plaintiffs  to  live  in  the  style  and 
cofidition,  with  a  degfM  of  comfort,  mut- 
able and  becoming  to  their  station  in  life.  In 
holding  this  instruction  to  be  no  error  the  court 
said :  "  The  use  of  the  term  atyle  is  criticised 
as  being  a  matter  purely  of  individual  taste. 
In  Warrick  v.  Rounds,  17  Neb.  411,  it  is  said 
that  '  the  right  of  support  is  not  necessarily 
Hmited  to  the  bare  necessaries  of  life.  The 
condition  of  the  family  it  proper  to  be  con- 
sidered by  the  jnry.*  The  vord  atyls  means 
mode  or  manner.  We  are  unable  to  see  how 
tlie  nse  of  the  word  sttfta  in  the  instruc- 
tion contd  have  woriied  to  the  defendant's 
prejudice." 

4.  Babeontraetor.  — Avery  v.  Ionia  County,  71 
Hich.  547.  See  also  Fanner's  L.  &  T.  Co.  v. 
Canada,  etc.,  R.  Co.,  x»7  Ind.  257;  Kent  v. 
New  York  Cent.  R.  Co.,  ta  N.  Y.  6a8. 

In  Duignan  v.  Montana  Club,  16  Mont.  19a, 
it  was  said :  "A  suboontructof*  in  the  second, 
third,  or  any  degree  is  one  of  the  persons  '  fur- 
nishing things  or  doing  work.' " 

Saboontraet.  —  In  Central  Trust  Co.  v.  Rich- 
mond, etc.,  R.  Co.,  54  Fed.  Rep.  724,  it  was 
said:  "The  language  of  the  first  section  is 
*  all  persons  who  perform  labor,  or  who  ftfmish 


labor,   *   •   •   by  contract   •    •   *   with  the 


owner  or  owners, 


*   or  by  »u,boontract 


thereunder,  shall  have  a  lien,*  etc,  and  the 
controlling  words  on  this  inquiry  are  'by 
subcontract  thereunder.*  Suheontrtit^  is 
defined  to  be  '  a  contract  under  another,'  and 
'  thereunder,*  '  under  that  or  this.'  See  Wor- 
cester and  Webster.  The  sentence  means  con- 
tracts under  the  contract  made  with  the  owner 
or  owners.  Worcester  defines  a  awboon- 
tractor  as  '  one  who  contracts  for  the  principal 
0onCraoter.' " 

3HitiD(iilshad  from  labonr  aadlbtelBliUB. — 
The  term  subcontractor  in  a  mechanics'-lien 
law  does  not  include  a  laborer  or  materialman. 
Farmers'  L.  &  T.  Co.  v.  Canada,  etc,  R.  Co., 
137  Ind.  257.  See  also  Herriman  v.  Jones,  43 
Minn.  29. 

5.  Phillips  on  Mechanics'  Liens,  8  44;  fol- 
loived  in  Lester  v.  Houston,  101  N.  Car.  605. 

6.  labdlTliloiL  —  "  The  wwd  auhdivMon  is 
used  to  indicate  a  quantity  of  land,  greater  or 
less,  and  in  its  connection  Is  synonymota  with 
the  word  '  tract.*  '*  Corbin  v.  De  Wolf,  as  Iowa 
128. 

7.  "  Subfreights,  which  is  an  expression  in 
common  use  and  easily  tmderstood,  embraces 
all  freights  which  a  charterer  stipulates  to  re- 
ceive for  the  carriage  of  goods,  whether  he 
takes  the  ship  by  demise  or  otherwise.'*  Ameri- 
can Steel  Barge  Co.  v.  Ches^>eake,  etc.  Coal 
Agency  Co.,  (C.  C.  A.)  115  Fed.  Rep.  672.  See 
generally  the  title  CoKTaAcrs  or  ArrssiGHT- 

HENT  AND  CHARTER- PARTIES,  VOl.  7,  p.  I56. 

S.  Respublica  t/.  Chapman,  i  Dall.  (Pa.)  60. 
Vatoral-born  SntiJoet.  —  In  Lynch  v.  Qarke,  i 
Sandf.  Ch.  (N.  Y.)  639,  it  waa  said:  "  By  the 
common  law,  all  persons  bom  within  the  lige- 
ance  of  die  crown  of  England  were  natural- 
bom  subjects,  without  reference  to  the  status 
or  condition  of  their  parents.  So  if  a  French- 
man and  his  wife  came  into  England,  and  had 
a  son  during  their  stay,  he  was  a  liege  man." 
This  case  is  extensively  quoted  under  the  title 
Citizenship,  vol.  6,  p.  17,  where  also  additioni)! 
cases  are  dtfd, 
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subject  for  contemplation  or  controversy ; '  that  of  which  anything  is  affirmed 


1.  BoUMt.  — Glen,  ete^  llfg.  Co.  v.  Hall.  6i 

N.  Y.  a36. 

Broad  MMolng  of  Term.  —  Id  Dorsey's  Ap- 
peal, 73  Pa.  St.  195,  it  was  said :  "  The  word 
auhjeot  has  a  large  signification,  often  em- 
bracing different  kinds,  different  claases,  and 
various  modes,  all  belonging  to  the  general 

ladaflnlto  Twm.  —  In  Ex  p.  Pollard,  40  Ala. 
98,  it  was  said :  "  Subject  ii  a  very  indefinite 
word.  A  phrase  may  state  the  tn^Scct  in  a 
very  general  or  indefinite  manner,  or  with 
minute  particularity."  See  also  Ex  p.  Thomas, 
113  Ala.  I. 

t.  Sute  V.  Superior  Ct,  aS  Wash.  325,  quot- 
ing Webst.  Diet  See  to  the  nine  effect  Matter 
of  Mayer,  50  N.  Y.  507. 

"  Salqeat »  and  "  Katt«r  "  MitlngnUhea.  —  See 
Matter,  vol.  30,  p.  334. 

"Bnlyeot"  and  "Olgsa"  Diitingviihod.— See 
Objbct,  vol.  21,  p.  756,  and  see  Allopathic 
State  Board  of  Medical  Examiners  v.  Fowler, 
50  La.  Ann.  1358. 

BUI  to  OoDti]b  Ho  Kere  than  Orn  Baljost  — 
See  the  title  Statutes,  vol.  36,  pp.  573,  575. 
See  also  Object,  vol.  ai,  p.  756. 

In  Devlin  v.  New  York,  63  N.  Y.  io,  it  was 
said  :  "  The  subject  of  an  act  is  that  concern- 
ing which  it  is  enacted,  and  not  the  snbstance 
of  the  act  itself."  See  also  Morton  v,  Comp- 
troller-Gen., 4  S.  Car.  443. 

Baljeot  to  Be  Ej^rNsed  in  Title  —  Amending 
Aet  —  Bafiirwwft-  hy  VunbMr  IniaiBeleat. —  In 
Sute  V.  Snpertor  Court,  28  Wash.  317,  it  was 
held,  contrary  to  what  appeared  to  be  the 
settled  doctrine  in  that  state  (see  the  title 
Statutes,  vol.  st6,  p.  593),  that  a  constitutional 
provision  requiring  the  sublet  of  a  statute  to 
be  expressed  in  the  title  was  not  satisfied  by 
an  amendatory  act  which  in  its  title  referred 
to  the  act  anmided  by  Its  section  nnndier  in  the 
code  only. 

SoldMt  ti  Aotlon.  —  In  Chamhoret  v.  Cagney. 
(N.  Y,  Super.  Ct  Gen.  T.)  41  How.  Pr.  (N.  Y.) 
130,  it  was  said :  "  These  words  must  be 
deemed  to  mean  the  mibieet-m€ttter  in  dis- 
pute, or,  to  be  still  more  explicit  the  facts  con- 
stituting the  cause  of  action." 

"  The  auhject  of  an  action  is  either  prop- 
erty (as  illustrated  by  real  action) '  or  a  vio- 
lated right."  Glen,  etc.,  M^.  Co.  v.  Hall,  61 
N.  Y.  236. 

Same— Cause  «f  Aotion  IHstingiilskad. —  In 

Scarborough  v.  Smith,  18  Kan.  406,  it  was 
said :  "  The  '  subject  of  action  '  is  not  the 
'  cause  of  action,*  or  the  cause  of  any  action, 
or  any  cause  of  action.  It  is  simply  one  of 
the  elements  of  each  of  the  several  causes  of 
action,  aniting  and  binding  them  together  in 
one  action."  See  also  Cause  or  Acnoic,  vol. 
5,  p.  777- 

Sams  —  Utnatsd  Within  the  State.  — Under 
the  former  New  York  statute  regulating  actions 
against   foreign   corporations    (see   the  title 

FOBBICK   COBFORATIOHS,   VOl.    13.  pp.  899,  pOO), 

it  was  held  that  an  action  based  on  a  rontraet 


executed,  delivered,  and  made  payable  in  a 

foreign  country  was  not  a  case  where  the 
aubject  of  the  action  was  situated  withia  the 
state.  Campbell  v.  Champlain,  etc,  R.  Co., 
(Supm.  Ct  Spee.  T.)  i8  How.  Pr.  (N.  Y.) 
413. 

Under  the  same  statute,  in  an  action  for  the 
breach  of  a  contract  made  out  of  the  state,  it 
was  held  that  the  aub)ect  of  the  action  was 
the  claim  therein  asserted  by  the  plaintiff,  and 
the  satisfaction  of  which  he  seela  out  of  the 
property,  and  that  the  property  itself  is  not  the 
aubject  of  the  action.  Whitehead  v.  Baffalo, 
etc.,  R.  Co.,  (Supm.  Ct  Gen.  T.)  i8  How.  Pr. 
(N.  Y.)  218. 

flUBl  —  BmI  lMpsrt7>—  Under  a  statute  pro- 
viding that  certain  actions  "must  be  tried  in 
the  county  in  which  the  subject  of  the  action 
or  some  part  thereof  is  situated,"  an  action  to 
subject  lands  to  the  payment  of  debts,  etc.,  is 
properly  brought  in  a  county  where  two  or  three 
tracts  of  land  sought  to  be  charged  are 
situated.    Barrett  v.  Watts,  13  S.  Car.  441. 

lama  —  JarladioUen  of  Sahjsot  of  Aetlon  and 
JnilidlBtliui  of  Astien.  —  Where  a  statute  pro- 
viding for  service  of  nonresidents  by  publica- 
tion required  an  aflSdavit  stating  Uiat  "  the 
court  has  Jurisdiction  of  the  tubjeot  of  Uie 
action,"  it  was  held  that  an  affidavit  was  a 
compliance  with  the  statute  which  alleged  that 
the  court  had  "jurisdiction  of  the  action,"  for 
the  reason,  apparently,  that  the  latter  term 
necessarily  included  both  the  aubject  of  the 
action  and  of  the  parties  thereto,  and  that  the 
surplus^  in  the  actual  affidavit  did  not  vitiate 
it.   Hartzell  f.  Vigen,  6  S.  Dak.  117. 

Same— Oouterolaim  Gonnootsd  vith  laljaet  «f 
Aotion. —  See  the  title  Sbt-Off,  RBCoirpuEurT, 
AND  CouNTESCLAiu,  vol.  2$,  p.  594  et  seq. 

Same  —  Intervention. —  Under  a  New  York 
statute  authorizing  the  intervention  of  a  third 
party  in  an  action  (see  the  title  Ihtebvektiom, 
vol.  17,  p.  182),  Uie  requirement  of  "  an  Interest 
in  the  auhject "  of  the  action  must  he  under- 
stood of  an  interest  in  the  aubject-mMtter  of 
the  action.  Merchants'  Nat  Bank  v.  Hage- 
meyer,  4  N.  Y.  App.  Div.  55.  See  also  Chap- 
man V.  Forbes,  123  N.  Y.  539;  Hilton  Bridge 
Constr.  Co.  v.  New  York  Cent,  etc,  R.  Co., 
145  N.  Y.  396- 

Bnljaot  «f  Action  Distingnlshad  ttom.  Olfjeet  of 
Action.  —  See  Object,  vol.  21,  p.  756. 

fcllljest  Inmred. —  In  Granger  v.  Howard  Ins. 
Co.,  5  Wend.  (N.  Y.)  203,  in  construing  a 
statute  allowing  the  purchaser  or  assignee  of 
the  aubject  insured  to  take  an  assignment  of 
the  policy  and  sue  thereon  in  his  own  name,  it 
was  held  that  to  bring  himself  within  the  act 
"  the  plaintiff  must  have  the  whole  Interest 
inaiu^d,**  for  "It  Is  not  any  interest  In  the 
aubject  insured  which  authorizes  the  assign- 
ment of  the  policy  and  the  right  of  action." 

S.  Kansas  City  v.  Bacon,  147  Mo.  313,  per 
Sherwood,  J.,  dissenting,  quoting  Standard  Diet. 

Bahordlnata.  —  "  One  of  the  chief  synonyms 
of  at^ject  it  '  snbordinate.* "    Kansas  CiQr  v, 
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SUBJECT—  SVBJECT-MA  TTER, 


defined  by  Webster  as  taken  from  the  Latin  word  subjectus,  meaning  '  lying 
under.'  Webster  gives  the  meaning  of  the  word 'subject '  to  be  'placed  or 
situated  under  that  in  which  any  quality,  attribute,  or  relation  inheres  to  bring 
under  the  power,'  *'  * 

III.  The  subject-matter  is  the  subject  or  matter  presented  for  consideration 


Bacob,  147  Mo.  313,  per  Sherwood,  J.,  distant- 
tug,  quoting  Standard  Diet. 

1.  Bnl^Mt.  —  Territory  v.  Neville,  to  Okla. 
loa. 

•■lljMt  To.  — The  proTiiion  in  a  memoniD- 
dum  of  an  agreement  for  a  transfer  of  itoelc 
that  the  transfer  wai  "nubject  to"  a  certain 
agreement  named  "  gave  to  the  transferee  the 
benefits,  as  well  as  it  imposed  the  disadvantages, 
provided  for  in  that  agreement."  Bacon  V. 
Grossman,  71  N.  Y.  App.  Div.  578. 

Saaa— ConolaiiveiuM  of  BwlUl  tlitt  bttrn- 
nmt  la  Sabjeet  to  Prior  Mortgags.  —  See  the 
title  Recitals,  vol.  24,  p.  63. 

flaaw  —  Aot  <^enln^  Vow  Territory.  —  An 
act  of  Congress  provided  that  lands  in  the 
Cherokee  Outlet,  when  opened  to  settlement, 
should  be  auhiect  to  the  organic  act  of  the 
territory  of  Oklahoma.  It  was  held  that  this 
meant  that  the  land  should  be  placed  or  situated 
under  the  organic  act  of  the  territory,  and 
tiiat  all  the  provisions,  regulations,  requiremeats, 
and  benefits  of  the  said  oivanic  act  should  ap- 
ply to  and  have  full  force  and  effect  in  every 
and  all  the  counties  composing  the  said 
Cherokee  Outlet  Territory  v.  Neville,  10  Okla. 
79- 

Bntgeet  to  Constltntlon  wd  Lava.— Of  this 
phrase  in  a  state  constitution  in  reference  to 
municipal  charters  it  has  been  said  that  it 
"implies  a  separation  from  the  state  at  large 
for  certain  purposes,  and  also  unnecessarily 
imidies  an  independent  separation  for  the 
exercise  of  some  rights  and  powers,  otherwise 
a  provision  of  the  constitution  making  them 
'  aiib)eot  to  *  would  be  a  wholly  useless  and  un- 
necessary provision."  State  v.  Carson,  6  Wash. 
253. 

The  Missouri  Constitution  requires  municipal 
charters  to  be  "  in  harmony  with  and  mvibject 
to"  the  constitution  and  laws  of  the  state. 
In  Kansas  City  v.  Bacon,  147  Mo.  313,  Sher- 
wood, J.,  dissenting,  remarked  that  wuhject 
to  meant  restrained  by,  controlled  by,  and  of 
consequence  in  harmony  with  the  constitution 
and  laws.  See  also  Hakkoky,  vol.  15,  p. 
a86. 

•al^Mt  to  Ohaek.— A  charge  that  "subject 
to  check  "  meant  mibjeot  to  piqmient  without 
limitation  or  restriction,  except  that  the  check 
must  be  presented  to  the  bank  within  banking 
hours,  on  banking  days,  was  held  to  be  sub- 
itantially  correct.  Dottenheim  v.  Union  Sav. 
Bank,  etc.,  Co.,  114  Ga.  788. 

SDljMt  to  Control. —  Where  a  father  deposited 
money  for  his  daughter  in  her  name,  subiect 
to  the  father's  control,  it  was  held  that  this 
created  a  trust  in  the  money  for  the  benefit  of 
tiie  daughter,  and  that  the  words  "  subject  to 
the  control"  of  the  father  did  not  import  the 
retaining  of  ownership  or  title,  but  simply  of 
the  management.  Millard  v.  dark,  80  Hun  (N. 
Y.)  141. 

"M^MtlOB  ttthtwm  n4  Ooitrolf"  said  of 


land,  is  synonsrmous  with  possessio  pedis  and 
"  occupation,"  and  signifies  actual  possession. 
See  Lawrence  v.  Fulton,  19  Cal.  690,  quoted  in 
McKenzie  v.  Brandon,  71  Cal.  an. 

BBtgwt  to  CotrMtten  —  Bill  of  lAdlng.  (See 
also  the  title  Bills  of  Lading,  vol.  4,  p.  531.)  — 
Where  a  bill  of  lading  recited  that  the  weights 
therein  named  were  subject  to  correction,  it 
was  held  that  the  clause  "  subject  to  correc- 
tion "  deprived  the  bill  of  lading  of  conclusive 
effect.  Johnson  v.  Ft.  Worth,  etc.,  R.  Co.,  9 
Tex.  Civ.  App.  619;  Gulf,  etc.,  R.  Co.  v.  Nd- 
son,  4  Tex.  Ov.  App.  345.  See  also  Gulf,  etc., 
R.  Co.  V.  Loonie,  84  Tex.  26a;  Atchison,  etc., 
R.  Co.  V.  Roberts,  3  Tex.  Civ.  App.  370. 

"Sul^sot  to  roregolag  Provisions  of  My  Will." 
(See  generally  the  title  Wills.)  —  In  Thorp  v. 
Munro,  47  Hun  (N.  Y.)  349,  it  was  said:  "The 
words  '  Bubject  to  the  foregoing  provisions  of 
this,  my  will,'  leave  no  doubt  upon  the  ques- 
tion. The  lexicographers  define  the  word 
•ub^ct  as  meaning  '  to  make  liable ;  to  bring 
under  the  control  or  action  of ;  to  make  sub- 
servient.' No  other  interpretation  can  be  given 
to  the  language  thus  employed,  whicli,  indeed, 
may  be  regarded  without  perversion  of  its  mean- 
ing as  an  express  direction  to  that  effect." 

Saljeot  to  Xortgaga.  —  See  the  titles  Most- 
gages,  vol.  30,  p.  987 ;  Vbndob  and  Purchasbk. 

taUaot  to  Ornflow.  —  In  Heath  v.  Wallace, 
138  U.  S.  5S4,  in  discussing  whether  lands 
"aubjeot  to  overflow"  are  overflowed  lands, 
it  was  said ;  "  The  term  '  overflowed,'  as  thus 
used,  has  reference  to  a  permanent  condition 
of  the  lands  to  which  it  is  applied,  *  «  * 
while  *  subject  to  periodical  oversow '  has 
reference  to  a  condition  which  may  or  may  not 
exist,  and  which  when  it  does  exist  is  of  a . 
temporaiy  charactor." 

"Ssljwt  to  B*  Prodveai  Thmaftor  la  Svldviu* 
in  A07  Court  ot  Law  or  Equity  la  Upper  Canada." 
—  See  Manary  v.  Dash.  23  U.  C.  Q.  B.  580. 

Subject  to  Sorvieeof  Proooss.  —  The  clause  of 
the  Kansas  Constitution  providing  that  legisla- 
tors shall  not  be  "  subject  to  the  service  of  any 
dvil  process  during  the  session  "  does  not  give 
a  personal  privilege  which  may  be  exercised  by 
the  legislator  or  waived  by  him,  but  means  that 
he  "  is  not  *  liable  to '  the  service  of  ci^ 
process."   Cook  v.  Senior,  3  Kan.  App.  378. 

Snt^eot  to  ToUowlnBr  Btlpolations.—  In  a  lease 
there  was  no  express  proviso  for  re-entry,  but 
the  lease  was  stated  to  be  made  "  subject  to 
the  following  stipulations."  Then  followed  a 
numher  of  clauses,  one  of  which  was  that  the 
lessee  should  not  assign  the  lease  without  the 
consent  in  writing  of  the  lessor.  It  was  hdd 
that  the  Words  subject,  etc.,  had  not  the  effect 
of  making  the  succeeding  clauses  conditions  so 
as  to  cause  a  forfeiture  and  right  of  entry  for 
their  breach,  and  therefore  that  ejectment 
would  not  lie  for  assigning  the  lease  without 
the  consent  of  the  lessor.  Mcintosh  p.  Samo, 
34  U.  C.  C  P.  «a5. 
195  Volume  XXVII. 


Digitized  by 


Google 


Deflniuou.  SUBJECT  AND  CITIZEN  —  SUBJECTIVE  SYMPTOMS. 


in  some  written  or  oral  statement  or  discussion ;  ^  the  subject.' 

BTTBJECT  AND  CITIZXH.  —  " '  Subjects '  and  '  citizens '  are,  in  a  degree, 
convertible  terms  as  applied  to  natives  ;  and  though  the  term  '  citizen  *  seems 
to  be  appropriate  to  republican  freemen,  yet  we  are,  equally  with  the  inhabi- 
tants of  all  other  countries,  '  subjects,'  for  we  are  equally  bound  by  allegiance 
and  subjection  to  the  government  and  law  of  the  land."  ' 

SUBJECTIVE  BYKFTOHS.  —  See  note  4. 


1.  Cent.  Diet. 

Cootraoti — Fanl  EvideoM  Admiisible  to  Aso«r- 
t^n  or  to  Ei^lain  Bntgoot-mattor. —  Sorensen 
V.  Keyser,  s  U.  S.  App.  177,  51  Fed.  Rep.  30; 
Consolidated  Coal,  etc.,  Co.  v.  Mercer,  16  Ind. 
App.  504.  See  also  the  title  Parol  Evidbncb, 
vol.  21,  pp.  1108, 

2.  Jariadiction  of  Snbjeot-matter,  (See  the  title 
Jurisdiction,  vol.  17,  p.  1060.)  — The  tenn 
auhject-matter  is  defined  as  "  the  cause,  the 
olqect,  the  thing  in  dispute."  People  v.  Lind- 
say, I  Idaho  399,  quoting  Boot.  L.  Diet.  . 

"  By  jurisdiction  of  the  subject-matter  is 
meant  jurisdiction  of  the  class  of  cases  to 
which  ^e  particular  case  belongs."  Chicago, 
etc.,  R.  Co.  V.  Sutton,  130  Ind.  405.  See  also 
Goodman  v.  Winter,  64  Ala.  410 ;  Block  v.  Hen- 
derson, 8a  Ga.  33;  Perkins  v.  Hayward,  132 
Ind.  105. 

Jurisdiction  of  the  avbject-matter  has  been 
defined  to  be  "  die  power  to  adjudge  the  general 
question  involved."  Hunt  v.  Hunt,  73  N.  Y. 
329,  guoted  in  In  re  Peraltareavis,  S  N.  Mex. 
27.  See  also  Groenvelt  v.  Burwell,  i  Ld.  Raym. 
466. 

Sam«  —  In  Suits  for  Slvoroo,  (See  also  the 
title  Divorce,  vol.  9,  p.  739.)  —  In  Hunt  v. 
Hunt,  72  N.  Y.  228,  it  was  said:  "A  text- 
writer  of  repute  says  that  '  it  is  the  act  or  acts 
which  constitute  the  cause  of  action '  which  *  is 
the  subject-matter  in  a  suit  for  divorce.' 
See  3  Am.  L.  Reg.  N.  S.  206.  And  in  Holmes 
V.  Holmes,  4  Lans.  (N.  Y.)  388,  the  learned 
and  able  judge  who  delivered  the  opinion  of  the 
court  speaks  of  the  acts  relied  upon  to  obtain 
a  divorce  as  being  the  subject-matter.  The 
definitions  of  lexicographers  imply  a  broader 
scope  to  the  phrase,  a  more  general  meaning. 
It  is  'the  cause;  the  object;  the  thing  in  dis- 
pute.' Bouv.  L.  Diet.  '  The  matter  or  thot^ht 
presented  for  consideration  in  some  statement 
or  discussion.'  Webst.  Diet.  *  •  ♦  So  that 
there  is  a  more  general  meaning  to  the  phrase 
subject-matter,  in  this  connection,  than 
power  to  act  upon  a  particular  state  of  facts. 
It  is  the  power  to  act  upon  the  general  and,  so 
to  speak,  the  abstract  question,  and  to  deter- 
mine and  adjudge  whether  the  particular  facts 
presented  call  for  the  exercise  of  the  abstract 
power." 

Interrogatories.  —  A  statute  provided  that  a 
party  interrogated  might  require  that  the  whole 
of  the  answers  upon  any  fntbject-matter  in- 
quired of  should  be  read  if  part  of  them  was 
read.  It  was  held  that  subject-  ma  iter  did 
not  mean  the  particular  fact  covered  by  any 
one  or  more  interrogations,  but  the  matter  to 
be  in  issue  by  the  pleas  and  thus  to  be  inquired 
of.    Churcbill  v.  Ricker,  loo  Miih.  zti, 

Snlqeot-matter  Involved.  —  In  Jacobson  v.  Mil- 
ler, 41  Mich.  93,  it  was  said:  "The  subject- 
matter  involved  in  a  litigation  is  the  right 

-wbicb       party  cUim9  as  against  the  other, 


and  demands  the  judgment  of  the  court  upon; 
as,  for  example,  the  right  In  ejectment  to  have 
possession  of  the  lands;  in  assumpsit  to  re- 
cover a  demand;  in  equity  to  have  a  mortgage 
foreclosed  for  an  amount  claimed  to  be  due 
upon  it,  or  to  have  specific  performance  of  a 
contract,  and  so  on," 

Same — How  York  Code.  —  Upon  the  meaning 
of  subject-matter,  as  used  in  Code  Civ.  Pro. 
N.  Y.,  providing  for  additional  allowances  of 
costs,  see  Devlin  v.  New  York,  (C.  PI.  Spec 
T.)  15  Abb.  Pr.  N.  S.  (N.  Y.)  31 ;  Coleman  v. 
Chauncey.  7  Robt.  (N.  Y.)  378;  Godley  v.  Kerr 
Salt  Co.,  3  N.  Y.  App.  Div.  30;  Ogdensburgh, 
etc.,  R.  Co.  V.  Vermont,  etc,  R.  Co..  63  N.  Y. 
176;  Lattimer  v.  Livermore,  72  N.  Y.  174; 
Conaughty  v.  Saratoga  County  Bank,  92  N.  Y. 
401;  Spofford  V.  Texas  Land  Co.,  41  N.  Y. 
Super.  Ct.  228 ;  Rothery  v.  New  York  Rubber 
Co.,  24  Hun  (N.  Y.)  172;  Empire  City  Subway 
Co.  V.  Broadway,  etc,  R.  Co.,  87  Hun  <N.  Y.) 
279.  And  see  the  title  Additional  Allowakcbs 
or  Costs,  i  Ekcyc  of  Pl.  and  Pa.  2tt. 

SabjeoMnktter  in  Controronj  Equivalent  to 
Cause  of  Aotlon.  —  See  Borst  v.  Corey,  15  N.  Y. 
509 ;  Norfolk,  etc.,  R.  Co.  V.  Pinnacle  Coal  Co., 
44  W.  Va.  574- 

Baa  Todioata.  (See  also  the  title  Res-Judicata, 
vol.  24,  p.  778.)  —  In  Hughes  v.  Kline,  30  Pa. 
St.  230,  it  was  said:  "Waa  the  aUbJeet- 
m^atter  the  same  in  that  case  as  in  tiiisP 
These  words,  'the  subject-matter'  —  terms 
always  used  in  this  connection  in  the  law  —  In- 
dicate plainly  that  if  the  substance  or  essence  of 
the  controversy  be  the  same,  being  between  the 
same  parties  or  privies,  then  the  conclusiveness 
of  the  decree  or  judgment  follows," 

8.  BnttJeot  and  Citisen.  — 2  Kent's  Com.  (ijtb 
ed.)  358,  note,  Quoted  in  U.  S.  v.  Wong  Kim 
Ark,  i6q  U.  S.  649.  See  to  the  same  effect 
In  re  Birdsong,  39  Fed.  Rep.  601 ;  State  v. 
Manuel,  4  Dev.  &  B.  L.  (20  N.  Car.)  26.  See 
also  the  title  Citizenship,  vol.  6,  p.  iS. 

Treaty— "SubJeet "In  Treaty  Held  Eqnlvalcnt 
to  "CltliMi"  or  "Inhabitant."— The  Piiarro, 
2  Wheat.  (U.  S.)  227. 

TrMty  Defining  "  Sabjeet." —  In  Reg.  v.  Ganz, 
9  Q.  B.  D.  loi.  Pollock,  B.,  said:  "Then 
when  we  come  to  the  third  article  of  the  treaty 
there  is  an  express  definition  of  what  is  meant 
by  the  word  subject.  It  is  to  include  not  only 
naturalized  citizens  of  the  country,  but  also 
such  foreigners  as  according  to  the  laws  of 
either  of  the  contracting  parties  are  assimilated 
to  subjects,  as  well  as  such  foreigners  who, 
being  domiciled  in  the  country  and  having 
married  a  citizen  thereof,  have  one  or  more 
children  by  that  marriage  born  there." 

4.  Sntgeotlve  Symptoms.  —  Abbot  v.  Heath,  84 
Wis.  316,  where  a  medical  expert  explained 
fntbjective  symptoms  as  symptoms  related 
by  the  patient,  which  the  physician  obtains  not 
by  obscrvittion,  but  by  questioning. 
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SUBLEASE  —  SVBP(BNA. 


Definitions. 


BUBIBASX.  —  See  the  titles  Landlord  and  Tenant,  vol.  i8,  p.  149; 
Leases,  vol.  18,  p.  593,  and  especially  as  to  the  distinction  between  an  assign- 
ment and  a  sublease,  p.  656  et  seq. 

SUBMISSIOH.  (See  also  the  title  Arbitration  and  Award,  vol.  2,  p. 
539.)  —  A  submission  is  an  act  by  which  parties  refer  any  matter  in  dispute 
between  them  to  the  decision  of  a  third  person.^  The  submission  is  the 
agreement  of  the  parties  to  refer.  It  is  therefore  a  contract,  and  will  in  gen- 
eral be  governed  by  the  law  concerning  contracts.* 

SITBICISSIOV  TO  COTTKI  (OH  AeBEES  CASE.)  (See  also  the  title  Agreed 
Case,  i  Encyc  of  Pl.  and  Pr.  384,  also  in  this  work  Case,  vol.  5,  p.  750.)  — 
See  note  3. 

SUBKIT.  (See  also  SUBMISSION,  supra.)  —  "A  thing  submitted  to  another 
is  put  under  his  contrqi."  * 

BVBOBSINATE  07FICEB.  —  See  note  5. 

BTTBOEKATIOH  OF  PEEJUBT.  —  See  the  title  Perjury,  vol.  22,  p.  697. 

SUBFCEKA  (See  also  the  title  Witnesses,  22  Encyc.  of  Pl.  and  Pr. 
1328.)  —  A  subpoena,  or,  more  fully,  a.  subpcena.  ad  tesii^candum,  is  defined 
as  **  a  process  to  cause  a  witness  to  appear  and  give  testimony,  commanding 
him  to  lay  aside  all  pretenses  and  excuses  and  appear  before  a  court  or  magis- 
trate therein  named,  at  a  time  therein  mentioned,  to  testify  for  the  party 
named,  under  a  penalty  therein  mentioned."* 

In  OliABoery  Pnotioe  a  subpoena,  or  subpoena  ad  respondendum,  is  a  mandatory 
writ  or  process  directed  to  and  requiring  one  or  more  persons  to  appear  at  a 
time  to  come  and  answer  the  matters  charged  against  him  or  them  under 
a  certain  penalty.' 


1.  Garr  v.  Gomez,  9  Wend.  (N.  Y.)  661,  ptr 
Seward,  senator. 

8.  BnbmiuiOD.  —  District  of  Columbia  v. 
Bailey,  171  U.  S.  171,  quoting  Morse  on  Arbitra- 
tion and  Award  50. 

Semedy  for  BrMoh  of  Agrooment  to  Sabmit  — 
In  Miller  v.  Bnimbaufirb,  7  Kan.  351,  Bacon's 
Abridgment  was  quoted  as  follows :  "  The 
aubmisaUm  may  be  by  word  or  deed.  If  the 
tMbmisaion  be  by  word,  there  is  no  remedy 
to  enforce  the  party  to  perform  the  award ;  but 
redprocal  actions  on  the  case,  and  an  action  of 
debt,  will  lie  if  money  be  awarded,  for  it  is  in 
nature  of  a  simple  contract." 

yinal    Snbrnlislon. — See   Final  —  Finally, 

vol.  13,  p.  31. 

Firol  m  Wrltton  SabmlMlon.  —  In  r«  Cmick- 
sbank.  30  U.  C.  C  P.  466. 
fcluiMlini  and  Beftoeneo.  —  By  a  mtlhnia- 

aton  the  costs  of  the  "  reference  and  award  " 
were  to  be  in  the  discretion  of  the  arbitrators, 
and  they  directed  that  the  defendants  should 
pay  the  costs  of  the  "  auhmiaaion  and  award." 
It  was  held  that  the  award  was  6nal,  for  that 
the  costs  of  the  mtbmiaaUm  included  the  costs 
of  the  reference.  The  court  said :  "  Submit- 
8ton  and  *  reference,'  we  think,  mean  the  same 
thing,  and  if  the  coats  of  proving  the  case  be- 
fore the  arbitrators  can  properly  be  awarded  as 
part  of  the  costs  of  the  reference,  they  could 
equally  be  awarded  as  part  of  the  costs  of  the 
submission,  and  vice  versa."  EUwood  V. 
Middlesex  County,  19  U.  C.  Q.  B.  35. 

S.  Sabmisdon  to  Court.  —  In  Shed  v.  Kansas 
City,  etc.,  R.  Co.,  67  Mo.  6gi,it  was  said:  "We 
do  not  regard  the  clerk  entitled  to  a  fee  for  a 
aubmiaeion.  This  term,  as  used  in  the  stat- 
ute, is  used  either  in  a  strictly  technical  sense 
(2  Bouv.  553)  or  else  in  its  statutory  import, 
as,  «.  g.,  where  'parties  to  a  question  in  differ- 


ence *  *  *  present  a  aubmission  of  the 
same  to  any  court  which  would  have  jurisdic- 
tion if  any  action  had  been  brouglit,'  etc.  2 
Wag.  Stat.,  E  25,  p.  1056.  *  *  •  The  legis- 
lature may,  therefore,  be  presumed  to  have  em- 
ployed the  term  in  a  sense  peculiar  to  matters 
in  the  Circuit  Courts,  and  not  as  intending  by 
that  word  to  convey  the  idea  of  the  mere 
aUbtnttUno  a  cause  to  the  court  or  jury  for 
final  determination." 

4.  Sobmlt.— Brouwer  V.  Cotheal,  10  Barb.  (N. 
Y.)  218.  That  case  turned  on  a  provision  of  a 
statute  that  the  books  of  a  corporation  should 
be  aubmitted  to  the  stockholders  for  examina- 
tion, and  it  was  held  that  the  stockhotiJcr  had  a 
right  not  only  to  inspect  the  books,  but  also  to 
take  memoranda.  See  generally  the  title  Stock 
AND  Stockuoldeks,  vol.  26,  p.  QSi,  especially 
P-  954- 

The  word  aubmitted,  when  used  of  a  pro- 
ceeding in  court,  has  been  said  always  tn  imply 
that  the  party  or  parties  who  aubmtttcd  dis- 
pensed with  the  benefit  of  argument.  Ridgely 
V.  Carey,  4  Har.  &  M,  (Md.)  1^4. 

DistlngnlihadfraiiCoiimt.  —  "There  is  a  dif- 
ference between  consent  and  attbminsion. 
Every  consent  involves  a  aubtnieaton,  but  it 
by  no  means  follows  that  a  mere  aubmission 
involves  consent,"  Reg.  v.  Day,  9  C,  &  P.  73a, 
38  E.  C.  L,  306. 

5.  Sabordinate  Officer  of  Castoms,  ■ —  The  col- 
lector of  customs  of  the  port  of  New  York  has 
been  held  not  to  be  a  subordinate  officer  of 
customs.  Childs  u.  Comstock,  69  N.  Y.  App. 
Div.  160. 

6.  Subposna  ad  TesUfloajidnm.  —  Alexander  v. 
Harrison,  2  Ind.  App,  53,  quofin^  Bouv.  L. 
Diet.;  Matter  of  Strauss.  30  N.  Y.  App,  Div. 
613,    See  also  Dills  v.  State,  sq  Ind.  19. 

7.  In  OI1UUMT7.  —  Bouv.  L.  Diet. :  Story's  Eq. 
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SUBFOEHA  DUOISS  TECITIL   (See  also  the  title  WiTKESSES,  22  Encyc 
OF  Pl.  and  Pr.  1328.)— See  note  i. 
BUBPffiHA  8SBVSR8.  —  See  note  2. 


PI.  (loth  ed.),  9  44-  And  see  the  title  Suii- 
MOHS  AND  Process,  ao  Encyc.  of  Pl.  and  Fb. 
1103.   See  also  i  Spence'i  £q.  Jur.  338,  369. 

"  Under  the  old  chancery  practice,  every  Miit 
was  commenced  by  a  writ  of  subpcena  requir- 
ing the  defendant  to  appear;  hence,  in  the  old 
books,  auhpama  is  equivalent  to  '  suit  in 
equity '  or  '  bill  of  complaint.*  •  *  ♦  Sub- 
pcena to  bear  judgment  was  another  kind  used 
in  chancery  practice.  It  was  issued  by  the 
party  setting  down  a  cause  for  hearing  and 
served  on  the  opposite  party.  If  the  party 
served  did  not  appear  at  the  hearing  the  court 
might  make  a  decree  against  him."  Sweet's  L. 
Diet. 

The  writ  of  Suhpcena  is  usually  said  to  have 
been  invented  by  John  Waltham,  chancellor  (or 
more  accurately  master  of  the  rolls  and  later 
keeper  of  the  seal)  under  Richard  II.  3  Black. 
Com.  51.  But  it  appears  to  have  been  in  use 
in  the  reign  of  Edward  III.  i  S pence  Eq.  Jur. 
338,  note  b;  369,  note  o. 

"All  the  essential  parts  of  the  aubpasna," 
says  Mr.  Kerly  (Hist.  Eq.  45),  "are  to  be 
found  in  writs  issued  by  the  authority  of  Par- 
liament and  the  council  during  the  reign  of 
Edward  III.,  and  the  use  of  the  penal  clause  in 
statutes  and  orders  of  all  descriptions  was 
much  older."  See  also  "  Early  English  Equity." 
I  L.  Quar.  Rev.  163,  by  Judge  O.  W.  Holmes. 

"The  sxibpcBtia  was  the  former  procesi  to 
bring  in  a  party  to  answer  a  charge  before  the 
Idng  in  council   *   *   «   ^nd  waa,  for  lome 


remedial  purposes,  a  usual  process  of  the  Court 
of  Chancery  as  early  as  the  reign  of  Edward 
III.,  when  the  jurisdiction  of  the  court  was  be- 
ginning to  show  traces  of  a  partial  independ- 
ence of  that  of  the  council.  «  *  *  The 
present  equitable  jurisdiction  of  the  court,  if 
not  that  which  was  thus  exercised  at  that 
period,  originated  in  it;  and  the  process  was 
indubitably  the  same."  Winter  v.  Ludlow,  30 
Fed.  Caa.  No.  17,891- 

1.  Sabposnft  Stum  Teouii. —  In  Matter  of 
Strauss,  30  N.  Y.  Ajip.  Div.  613,  it  wu  aaid: 
"At  common  law  there  was  ♦  •  •  a  writ 
known  as  a  '  aubpoBna  duces  tecum,'  which, 
in  addition  to  requiring  the  attendance  of  a  wit- 
ness to  testify,  required  him  to  bring  and  pro- 
duce to  the  court  books  or  papers  in  his  hands 
tending  to  elucidate  the  matter  in  issue."  See 
generally  the  title  Pboductioh  of  Docohbhts, 
vol.  23,  p.  166. 

%,  SbIhmbu  Bemn.  —  In  People  v.  Gardiner, 
157  N.  Y.  5*3,  it  ¥ras  said:  "For  convenience 
the  persons  so  appointed  have  been  called 
auhpoBna  aervera,  and  we  shall  hereafter 
speak  of  them  as  such,  although  there  is  no 
statutory  office  of  that  character.  It  is  a  desig- 
nation of  a  class  of  persons  in  a  district  attor- 
ney's office  who  are  engaged  in  serving  vub- 
pcetiaa  as  well  as  in  other  woric"  In  tUs  case 
it  was  held  that  a  subpcena  aerver  was  in  a 
"strictly  confidential  position,"  and  therefore 
not  within  the  Nam  York  veteran's  act  See 
Stxictlv  Cohfidehtiai.,  ante,  p.  189. 
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By  Chauis  H.  Snxn-, 

L  Dmnnov  avd  OmiAL  Pbotoifum^  202. 

X.  Definition^  303. 

3.  lAgfU  and  Conventienal  Sn^ra^ioH  IHsiingttirAedf  soa. 

3.  SudrfigatioH  an  JSquHaMe  Doctrine  Not  Dependent  on  Contract  or 

Privity,  203. 

4.  When  Subrogatim  Will  Be  Allowed  in  General,  203. 

5.  When  Not  Allowed,  304. 

0.  In  General —  Where  Injustice  Would  Result,  304. 
b.  Not  Allowed  in  Favor  of  One  Ultimately  IMAle  for  Debt  Paid, 
205. 

6.  When  Right  to  Subrogation  Becomes  Complete^  305. 

7.  Nature  and  Extent  of  Rights  Acquired,  306. 

a.  Party  Subrogated  Entitled  to  All  Rights  of  Original  Creditor^  306. 

b.  Rights  Acqtared  No  Greater  than  Thise  of  Original  Creditor, 

3o6. 

c.  Right  Limited  to  Reimbursement,  207. 

VL  BVUTIXi^  OITAXAHTOB8,  ASD  FABTIX8  TO  VflOOIIABLE  IVSTBUXUTI^  207. 
I.  Subrogation  of  Sureties,  207. 

a.  General  Principles,  207. 

(i)  Surety  Paying  Debt  Ent^ei  to  Subrogation,  307. 

12)  When  Right  Arises,  309. 

(3)  -Rig^^  <w  Against  Third  Persons,  309. 

b.  Surety  Entitled  to  All  Securities  Applicable  to  Debt,  309. 

c.  When  Rig^  to  Subrogation  Becomes  Complete^  211. 

(x)  Pull  Satisfaction  of  Debt  as  a  Condition  Precedent,  an. 
(3)  What  Constitutes  Payment  of  Debt,  212. 

d.  How  Far  Subrogation  Will  Be  Carried,  212. 

(i)  Rights  of  Surety  Measured  by  Right  of  Creditor,  212. 

(3)  Debt  Compromised  or  Paid  in  Depreciated  Currency,  "313. 

(3)  Rule  Where  Set-off  Is  Granted  to  Surety,  313. 
A,  Whether  Payment  by  Surety  Extinguishes  ^cialty,  313. 

(i)  Rule  in  England,  313. 

(3)  Civil-law  Rule,  313. 

(3)  Rule  in  United  States,  313. 
/.  Subrogation  to  Right  of  Set-off,  316. 
When  Surety  Is  Not  Subrogated,  317. 

(1)  Debt  Paid  by  Principal  Debtor,  3x7. 

(2)  Surety  Inched  to  Prindpal,  317. 

(3)  Debt  Paid  Not  Enforcei^e  Against  Surety,  317. 

(4)  Subrogation  Unnecessary  for  Protection  of  Surety,  218. 

(5)  No  Subrogation  Against  R^Xts  Prior  to  Obligation  of 
Suretyship,  318. 

Various  Instances  of  Suretyship,  218. 

(i)  Sureties  of  Decedents,  Banhn^ts,  amd  Cerpormtions,  318. 
(3)  Sureties  of  Fiduciaries,  2 19. 
(3)  Sureties  on  Official  Bonds,  33a 
(a)  In  General,  330. 

\b)  Sureties  of  State  or  County  Treasurer,  220.  ■ 
Sureties  of  Tax  Collector,  s2q. 
Sureties  of  Sheriff,  221. 
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(4)  Sureties  of  Vendee  and  Vendor  of  Lands  or  Chattels^  ssi. 

(a)  Sureties  of  Vendee^  321. 

\b)  Sureties  of  Vendor,  222* 
fSj  Surety  of  Surety,  223. 
16)  Cosureties^  333. 

(7)  Successive  Sureties,  223. 

(8)  fVife  as  Surety  for  Husband,  223. 

(9)  Sureties  in  judicial  Proceedings^  224 

(a)  In  General,  224. 

(^)  Subrogation  as  Between  Successive  Sureties,  335. 
(10)  Codebtors,  Tenants  in  Common,  and  Partners,  226* 

(a)  Codebtors,  226. 

\b)  Tenants  in  Common,  327. 

(f)  Partners,  337. 
(ix)  Sureties  on  Obligations     Government,  aaS. 

(a)  /«  General,  238. 

(d)  ^af7  tn  Criminal  Cases,  339. 
(13)  Underwriters  of  Loans,  329. 
a.  Subrogi^tion  of  Guarantors,  329. 
3.  Subrogation  of  Parses  to  Negotiable  Instruments,  330W 

a.  Indorsers  of  Bills  and  Notes,  230. 

b.  Accommodation  Acceptor  of  Bill,  331. 

^.  Volunteer  Paying  Protested  Bill  for  Honor  of  Party  Thereto,  231. 

d.  Indorser  of  Certificate  of  Deposit,  333. 

e.  Holder  of  Bank  Check,  232. 

/.  Indorsee  or  Transferee  of  Bill  or  NcUe^  232. 
g.  Assignee  of  Purchase-money  Notes,  333. 

nL  SvBBoeAnoH  otObsditobb,  233. 

1.  Subrogation  to  Securities  Given  to  Surety,  23^. 

2.  Subrogation  to  Rights  of  Debtor  Against  Thtrd  Persons,  335, 

IT.  Pusons  Iftbbe8tu>  nr  Xhoitmbibed  Sitati%  235. 

I.  In  General,  235. 
8,  Purchasers,  237. 

a.  In  General,  337. 

b.  Purchaser  under  Warranty  Deed,  339. 

c.  Purchaser  Whose  Title  Has  Failed,  339. 

(1)  In  General,  239. 

(2)  Purchaser  at  Invalid  Tax  Sale,  33^. 

(3)  Purchasers  at  Foreclosure,  yudtcuU,  and  Quad-judicial 

Sales,  239. 

(4)  When  Purchaser  Will  Not  Be  Subrogated,  341. 

d.  Purchaser  Expressly  Assuming  Incumbrance,  242. 

e.  Incumbrance  Paid  as  Part  of  Purchase  Price,  342. 

f.  Purchaser  of  Equity  of  Redemptum,  242. 

(1)  In  General,  242. 

(2)  At  Execution  Sale  for  Other  Debts,  343. 

(3)  Purchase  by  Mortgagee,  243. 

3.  junior  Mortgagees,  judgment  Creditors,  etc.,  343. 

a.  In  General,  243. 

b.  Extent  of  Rights  Acquired,  245. 
e.  What  Payment  Siifficient,  245. 

d.  When  Not  Entitled  to  Subrogation,  246. 

4.  Mortgagors,  246. 

•    5.  Persons  Advancing  Money  to  Pay  Off  Incumbrances,  247. 

a.  When  Entitled  to  Subrogation  in  General,  347. 

b.  Rule  Where  Loan  Is  Usurious,  249. 

e.  Rights  as  Against  Intervening  Incumbrancers  and  Purchasers,  949. 

d.  When  Not  Entitled  to  Subrogation,  250. 

e.  Waiver  of  Right  by  Laches,  250. 
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T.  BnEIIOIABIER,  &1IB%  BBTUIBIi^  LMATZI^  AVB  WI]N»W%  25a 

1.  Beneficuiries  in  General^  35a 

2.  ffeirs  and  Next  of  Kin,  251. 

3.  Devisees,  251. 

4.  Legatees^  351. 

5.  Widows,  252. 

TI  PiBMVAL  BXPEESBVTATITXS.  FZDUOUSZl^  AVS  OTnOIBfl»  252. 

1.  Personai  Hepresentatives,  252. 

2.  Fiduciaries  in  General  —  Trustees  and  Guardians,  355. 

a.  Fiduciaries  in  General,  253. 

b.  Trustees,' 2^4^ 
e.  GuardUtns,  254. 

3.  Officers,  354- 

a.  /»  General,  354. 

A  Sheriffs  ami  Constables,  354. 

TIL  Fusoirs  PATue  ob  AsTuronre  XOrar  lo  Fat  Unit  ov  OTsnut  255. 

I.  In  General,  355. 

0.  Vdunteers  and  Strangers,  355. 
^,  Conventional  Subrogation,  256. 
(1)  /«  General,  256. 

(3)  Payment  of  Entire  Debt  Not  a  Conation  Precedent,  257. 
3.  Persons  Advancing  Money  to  Infants  or  Married  Women  to  Pay  for 


3.  Persons  Advancing  Money  to  Pay  Workmen,  257. 

4.  Persons  Advancing  Money  to  Pay  Debts  of  Decedents  or  Legacies,  357. 

5.  Persons  Advancing  Money  for  Purchase  of  Railroad  Right  of  Way^  258. 

6.  Persons  Advancing  Pent  to  Tenant,  258. 

7.  Stranger  Furnishing  Maintenance  to  Cestui  Que  Trust,  358. 

8.  Stockholder  Paying  Corporate  Debts,  358. 

9.  Persons  Paying  Expenses  and  Fees  of  Public  Officers,  35S. 

10.  County  or  City  Discharging  Liability  of  Another,  35S. 

11.  ^udgmetd  Debtor  Paying  judgment  Which  Has  Been  Satisfied,  359. 

12.  Persons  Paying  Expense  of  Litigation  in  Behalf  of  Town  259. 

13.  Persons  Lending  Money  to  Corptn'ations,  259> 


I.  Subrogation  Against  Carriers,  259. 

a.  In  General,  259. 

b.  Defenses  in  Action  to  Enforce,  26a 
a.  Subrogation  Against  Tortfeasors,  260. 

a.  In  General,  360. 

b.  Extent  of  Right,  261. 

c.  Full  Payment  of  Loss  a  Condition  Precedent,  361. 

d.  Ads  of  Insured  Affecting  Right,  361. 

e.  Defenses  in  Action  to  Enforce,  362. 

3.  StUfrogation  Against  Third  Parties  Bound  to  Indemnify  Insured,  362. 

4.  Marine  Insurance,  262. 

a.  In  General,  262. 

b.  Abandonment  Not  Essential,  263. 
e.  Extent  of  Right,  363. 


IZ.  SvaBoeATiov  Asunre  noK  Fatkivt  of  Taxu  avs  Dvtaa,  265. 

I,  Payment  of  Taxes,  265. 

a.  In  General,  365. 

b.  Tenant  in  Common,  265. 
e.  Lessor,  365. 

d.  Vendor  or  Vendee  of  Land,  365. 


Necessaries,  357. 


Tm.  IVIUSAVOB  OOKFAHIIS,  259. 


Idfe  and  Accident  Insurance,  264. 
In  Whose  Name  Action  Should  Be  Brought,  364. 


6. 

7. 
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e.  Mortgagee  or  Other  Incumbratuer^  265. 
/.  Personal  Represeniativey  a66. 

g.  Volunteer  Not  Entitled  to  Subroga^on^  M, 

2.  Payment  of  Customs  J)tttieSy  366. 

Z.  SiTBKooATioir  iir  AmmuLLTT,  267. 

XL  Tabiotis  Otheb  Ltstavoes  of  Subbooatiov,  267. 

X.  Subrogation  to  Enforce  Marshaling  of  As  sets  ^  367. 

a.  Subrogation  Arisi^  from  Contracts  for  PuMie  IVorhSf  a6& 

3.  Subrogation  of  Agents  and  Attorneys^  a68. 

a.  In  General^  26%. 

h.  Insurance  Agent  Advancing  Premiums^  269. 

c.  Attorneys^  269. 

4.  Subrogation  of  Carriers^  360. 

5.  Subrogation  of  Holders  of  Void  Oblations  —  Co$tnty  Eonds^  Eecaoerf 

Certificates,  etc.,  269. 

6.  Subrogation  to  Editable  Lien  for  In^ovements  on  Landy 

7.  Subrogation  of  Purchasers  to  Rights  of  Vendors^  210. 

8.  Subrogation  of  Persons  Paying  for  Damage  Done  fy  Servants,  210. 

9.  Subrogation  to  Defenses  and  Estoppels,  270. 

Zn.  Waivsb  ot  Bioet,  270. 

Zm.  ASBIOHKEVT  OF  BlOHT,  27 1. 

ZIT.  BvFOBGEiawT  or  Bieai,  271. 

z.  Equitable  ^urisdietiom,  271. 
a.  JAmitatiem^  37a. 

3,  ClcumaiU  Required  to  Do  Equity,  373. 

CROmUREFERBlfCn. 

For  matters  of  PROCEDURE,  see  the  Encyclopedia  of  Pleading  and  Practice, 
title  SUBROGATION,  vol.  20,  p.  996. 

For  other  matters  of  SUBSTANTtVE  La  w  and  EVIDENCE  related  to  this  subject,  see  the. 
flawing  titles  in  this  work:  ACCOMMODATION  PAPER,  vol.  i,  p.  371 ; 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  vol.  4,  p.  65; 
CARRIERS  OF  GOODS,  vol.  5.  p.  ^22 ;  CONTRTB  UTION  AND  EXON- 
ERATION, vol.  7,  p.  325;  FIRE  INSURANCE,  vol.  13,  p.  86;  FORTH- 
COMING AND  DELIVERY  BONDS,  vol.  13,  p.  1157;  LIENS,  vol.  19, 
p.  26;  MARSHALING  ASSETS,  vol.  19,  p.  1255;  MARSHALING 
DECEDENTS'  ESTATES,  voL  19,  p.  1374;  SURETYSHIP, post. 

I  DSFiviTiOS  AHS  OsirxBAi  FsnroiFLES  —  1.  Definition.  —  Subrogation  is 
the  substitution  of  one  person  in  place  of  another,  whether  as  a  creditor  or  as 
the  possessor  of  any  other  rightful  claim,  so  that  he  who  is  substituted  suc- 
ceeds to  the  rights  of  the  other  in  relation  to  the  debt  or  claim  and  its  rights, 
remedies,  or  securities.* 

2.  Legal  and  Conventional  Bnbrogation  Diitinflrnlihed.  —  Subrogation  may  be 
either  legal  or  conventional.  Legal  subrogation  is  allowed  only  in  cases  where 
the  person  advancing  money  to  pay  the  debt  of  another  stands  in  the  position 
of  surety  or  is  compelled  to  pay  the  debt  to  protect  his  own  rights.  Con- 
ventional  subrogation  results  from  an  agreement,  made  either  with  the  debtor 
or  creditor,  that  the  person  paying  shall  be  subrogated.* 

1.  Salirogatloii  Defined. —  Leavittv.  Canadian  18  Ind.  App.  568;  Richards  r.  Cowlea,  105  Iowa 

Pac.  R.  Co.,  90  Me.  153;  Jackson  Co.  V.  Boylston  734;  Allen  v.  Pierrine,  103  Ky.  531;  Liles  v. 

Mut.  Ins.  Co.,  139  Mass.  508,  52  Am.  Rep.  728.  Rogers,  113  N.  Car.  197,  37  Am.  St.  Rep.  637; 

For  Other  Definitloiu  of  the  Term,  see  Swarts  In  re  Minor  Fire  Day  Co.,  9  Ohio  Dec  630. 

p.  Siegel,  (C.  C.  A.)  117  Fed.  Rep.  13;  Hou»-  S.  logftl  ud  OOBTontioiul  SabroffttiOB  Dbtta- 

ton  V.  Branch  Bank,  35  Ala.  257;  Knighton  v.  nlthtd.  —  Wilkins  t>.   Gibson,    113   Ga.  4s, 


Cnnr,  63  Ala.  408 ;  Merchants,  etc.,  Bank  v.  84  Am.  St.  Rep.  304 ;  Freehold  First  Nat  Bank 
Tillman.  106  Ga.  55;  Fuller  v.  Davis,  1S4  111.  v.  Thompson,  61  N.  J.  Eq.  1S8.  And  see  infra, 
505 ;  Towniend  v.  Cleveland  Fire  Proofing  Co.,     thii  title,  VII.  Pmrsont  Paying  or  Advancing 
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8.  Bvbrogatlen  aa  EqnitabU  Boetrin*  Hot  ]>«p6iideiit  on  Contnot  or  Trivlty.  — 

The  right  of  subrogation  !s  a  doctrine  of  equity  jurisprudence.  It  does  not 
depend  on  privity  or  contract,  express  or  implied,  except  in  so  far  as  the 
known  equity  may  be  supposed  to  be  imported  into  the  transaction  and  thus 
raise  a  contract  by  implication.'  It  is  founded  on  the  facts  and  circumstances 
of  each  particular  case,  and  on  the  principles  of  natural  justice.'  The  right, 
however,  though  not  dependent  on  contract,  may  be  modified  or  extinguished 
thereby." 

4.  When  Snlmgation  "Wnil  Be  Allowed  In  OenenL  —  The  doctrine  of  subroga- 
tion will  be  applied,  in  general,  wherever  any  person,  other  than  a  mere 
volunteer,  pays  a  debt  or  demand  which  in  equity  or  good  conscience  should 
have  been  satisfied  by  another,*  or  where  a  liability  of  one  person  is  discharged 
out  of  a  fund  belonging  to  another,'  or  where  one  person  is  compelled  for  his 


Money  to  Pay  Debts  of  Others  — In  General  — 
Conventional  Snbrogotion. 

1.  BoteogAtlon  aa  XqnltaUi  DootrlM  Vot  !>•• 
pandeat  on  0«ntnwt  or  Privity — England. — 
Hodgson  V.  Shaw,  3  Myl.  &  K.  183. 

United  States.  —  Mtna  L.  Ins.  Co.  v.  Middle- 
port,  1 24  U.  S.  534 ;  Memphis,  etc.,  R.  Co.  v. 
Dow,  120  U.  S.  287:  Goodyear  Shoe  Machinery 
Co.  V.  Dancel,  (C.  C.  A.)  iig  Fed.  Rep.  692; 
In  re  Nickerson,  116  Fed.  Rep.  1003;  Seattle 
First  Nat.  Bank  v.  City  Trust,  etc.,  Co.,  (C. 
C.  A.)  114  Fed.  Rep.  529;  Mattliews  v.  Fidelity 
Title,  etc.,  Co.,  52  Fed.  Rep.  687. 

Alabama.  —  Knighton  v.  Curry,  63  Ala.  408. 

Delaware.  —  Miller  v.  Stont,  s  Del.  Ch.  359. 

Illinois.  —  Hughes  v.  Hartford  F.  Ins.  Co., 
17  III.  App.  518. 

Indiana.  —  Davis  v.  Schtemmer,  i  jo  Ind.  47a ; 
Warford  t>.  Haakins,  150  Ind.  489. 

Kansas.  — y&n  Pelt  v.  Strickland,  60  Kan. 
584 ;  Crippen  v.  Chappel,  35  Kan.  499,  57  Am. 
Rep.  187. 

Kentucky.  —  Duke  v.  Pigman,  (Ky.  1901)  6a 
S.  W.  Rep.  867. 

Maine.  — 'Leavitt-v.  Canadian  Pac  R.  Co.,  90 
Me.  153. 

Mississippi.  —  Gowing  v.  Bland,  a  How. 
(Miss.)  813. 

Nebraska.  —  Anltnan  v.  Bisliop,  53  Mdi.  545  i 
South  Omaha  Nat  Bank  v.  Wright,  45  Nd). 
33;  Eaton  V.  Hasty,  6  Neb.  419,  ag  Am.  Rep. 
365. 

New  Hampskirt.  —  Keene  Five  Centa  Sar. 
Bank  c  Herrick,  6a  N.  H.  174;  Fhilbrick  v. 
Shaw,  6t  N.  H.  356. 

New  York.  —  Gana  v.  Thieme,  93  N.  Y.  »3% ; 
Mathews  v.  Aikin,  i  N.  Y.  595:  Cheesebrough 
V.  Millard,  i  Johns.  Cb.  (N.  Y.)  409.  7  Am. 
Dec.  494. 

North  Carolina.  —  Grainger  v.  Lindsay,  ia3 
N.  Car.  216. 

Ohio.  —  In  re  Minor  Fire  Oay  Co.,  9  Ohio 
Dec.  630. 

Pennsylvania.  — ■  Mosier's  Appeal,  56  Pa.  St. 

80,  93  Am.  Dec.  783 ;  Cottrell's  Appeal,  23  Pa. 

St  294;  Kyner  v.  Kyner,  6  Watts  (Pa.)  331. 
Virginia.  —  Lee  v.  Swepson,  76  Va.  173* 
West  r^wTinia.  — McNeil  v.  Miller,  39  W. 

Va.  480. 

Subrogation  is  founded  on  the  maxim  that 
"  equality  is  equity."  See  the  title  Equity,  vol. 
II.  p.  188. 

SBteagation  Fsrmitted  Wbsra  OontnMt  Is  TTn* 
Hflffoeable.  —  A  wife  who,  as  surety  for  her 
husband,  has  paid  hia  debt  out  of  her  own 


property  will  be  subrt^ated  to  the  rights  of  the 
creditor  even  in  a  jurisdiction  where  contracts 
between  husband  and  wife  are  held  to  be  unen- 
forceable.  In  re  Nickerson,  116  Fed.  Rep.  1003. 

Whsre  the  Sslation  Between  the  PartlM  It 
Hmply  that  of  Debtor  and  Creditor  there  is  no 
room  for  an  application  of  the  doctrine  of  sub- 
rogation. Fuller  V.  Davis  184  111.  505.  But 
see  infra,  this  title,  III.  Subrogation  of  Creditors. 

5.  D^Midsnt  on  droumstaaoM  ^  Partlenlar 
OkM.  —  Van  Pelt  v.  Strickland,  60  Kan.  584 ; 
Crippen  V.  Chappel,  35  Kan.  499,  57  Am.  Rep. 
187;  Duke  V.  Pigman,  (Ky.  1901)  62  S.  W. 
Rep,  867 ;  Aultman  v.  Bishop,  53  Neb.  545 ; 
South  Omaha  Nat  Bank  v.  Wright,  45  Neb. 
23 ;  Eaton  v.  Hasty,  6  Neb.  419*  S9  Am.  Rep. 
36s. 

3.  Bight  May  Bo  Hodllled  or  ExtiiiffaUhed  by 
OoBtntct  —  Hughes  v.  Hartford  F.  Ins.  Co.,  17 
III.  App.  5>8- 

4.  PmoB  Paylif  Debt  Wtaloh  Ihovld  Hav* 
Boon  Paid  by  Anottwr.  ~  Wilson  v.  Wilson,  6 
Idaho  597;  Davis  v.  Schlemmer,  150  lad.  477; 
Warford  v.  Hanktns,  150  Ind.  489;  Keene  Five 
Cents  Sav.  Bank  v.  Herrick,  62  N.  H.  174; 
Cole  V.  Malcolm,  66  N.  Y.  363 ;  Comer  v. 
Mackey,  73  Hun  (N.  Y.)  336,  affirmed' H7  N. 
Y.  574;  Harn^rger  v.  Yancey,  33  Gratt  (Va.) 
527;  McNeil  V.  Miller,  39  W.  Va.  480. 

6.  Ltabflity  «f  On*  FMrson  Disehu^  Oat  of 
Vnnd  of  Aaothor.  —  Foley  v.  Gibson,  (Ky. 
1891)  15  S.  W.  Rep.  780;  Markillie  v.  Allen, 
130  Mich.  360;  Ailcen  v.  Taylor,  (Tenn.  Ch. 
1900)  62  S.  W.  Rep.  aoo.  And  see  Bjrron  v. 
Gunn,  102  Ga.  565. 

Wkm  a  Hwlwad  Vsai  the  Bsparato  Fiopeity  of 
His  WIft  to  redeem  a  pledge  of  his  own  prop- 
erty, without  her  consent,  she  will  be  subro- 
gated to  the  rights  of  the  pledgee  {gainst  the 
husband.    Greiner  v.  Greiner,  58  Cal.  115. 

Where  a  Partner  Mlsapprojirlatoa  ths  Fartntr- 
ship  Funds  in  discharging  a  Hen  on  his  indi- 
vidual property,  the  other  partner  will  be  subro- 
gated to  the  rights  of  the  lienbolder  for 
reimbursement  Shinn  v.  Macpheraon,  58  Cal. 
596. 

Whan  Claimant  Has  To  Seal  loterost  In  Fond 
Vsod,  —  In  Dover  v.  Rhea,  108  N.  Car.  88,  the 
claim  of  a  daughter  to  be  subrogated  to  the 
rights  of  judgment  creditors,  whose  claims  had 
been  satisfied  out  of  lands  alleged  to  have  been 
reserved  for  her  benefit  by  her  deceased  father, 
was  denied  on  the  ground  that  the  claimant 
bad  never  acquired  any  real  interest  in  the  lands 
in  question. 
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own  protection,  or  that  of  some  interest  which  he  represents,  to  pay  a  debt 
for  which  another  is  primarily  liable,^  or  wherever  a  denial  of  the  right  would 
be  contrary  to  equity  and  good  conscience.' 

6.  When  Hot  Allowed— a.  In  General  — Where  Injustice  Would 

Result.  —  Subrogation  being  the  creature  of  equity  it  will  not  be  permitted 
where  it  would  work  injustice  to  the  rights  of  those  having  equal  or  superior 
equities.*  Thus  it  will  not  be  enforced  against  a  bona  fide  purchaser  for  value 
without  notice,*  or  in  favor  of  a  person  guilty  of  fraud,*  or  for  the  benefit  of 
one  who  would  thereby  be  enabled  to  derive  an  advantage  from,  or  to  establish 
his  claim  through,his  own  wrong  orjiegligence,  or  inequitable  or  illegal  conduct.^ 


1.  Ftnon  Faring  Debt  of  Anethar  tor  HU  Own 
Froteetion.  —  Alfred   Richards    Brick    Co.  v. 

Rothwell,  i8  App.  Cas.  (D.  C.)  516;  Beifeld  v. 
International  Cement  Co.,  79  111.  App.  318; 
Cockrum  v.  West,  123  Ind.  373 ;  Weiss  p. 
Guerineau,  109  Ind.  438;  Lowrey  v.  Byers,  80 
Ind.  443;  Simily  v.  Adams,  88  Mo.  App.  621  ; 
Fowler  v.  Fowler,  78  Mo,  App.  330 ;  Cole  v. 
Malcolm,  66  N.  Y.  363;  Holden  v.  Strickland, 
116  N.  Car.  185;  In  r«  Lentz,  5  Pa.  St.  103; 
Galbraith  v.  Howard,  11  Tex.  Civ.  App.  330. 

S.  Wbars  Denial  of  TLlghX  WoqII  Be  Coatrary 
to  Eiinity.  —  Arlington  State  Bank  v.  Paulsen, 
57  Neb.  717;  Philbrick  v.  Shaw,  61  N.  H.  356; 
Amick  Woodworth,  3  Ohio  Dec.  220 ;  Mosier's 
Appeal,  s6  Pa.  St.  76,  93  Am,  Dec.  783. 

3.  Where  Iqjnstioe  Would  Beanlt — United 
States.  ~~  Mercantile  Trust  Co.  v.  Hart,  (C.  C. 
A.)  76  Fed.  Rep.  673. 

Illinois.  —  Makeel  v.  Hotchkias,  190  111.  311 ; 
Schmitb  V.  Henneberry,  48  III.  App.  322. 

Indiana.  —  Buncb  v.  Grave,  1 1 1  Ind.  35 1 ; 
Townsend  v.  Qeveland  Fire-Proofing  Co.,  18 
Ind.  App.  568. 

Iowa.  —  Sheppard  v.  Messenger,  107  lows 
717. 

Kansas.  —  Hargis  v.  Robinson,  63  Kan,  686. 

Kentucky.  —  Allen  v.  Perrine,  103  Ky.  516; 
Stewart  c.'Com.,  104  Ky.  489. 

Michigan.  —  Dwight  v.  Scranton,  etc.,  Lum- 
ber Co.,  8a  Mich.  6^4 ;  KeUy  v.  Kelly,  54  Mich. 
47- 

Missouri.  —  Bisaett  o.  Grantham,  67  Mo.  App. 

'^Ntw  yort.  — Piatt  v.  Brick,  35  Hun  (N.  Y.) 
lai ;  Shotwell  v.  Jefferson  Ins.  Co.,  5  Boaw. 
(N.  Y.)  247. 
Ohio.  —  In  re  Minor  Fire  Qay  Co.,  9  Ohio 

Dec.  630. 

Pennsylvania.  —  Shimp's  Estate,  197  Pa.  St. 
128;  Keely  v.  Cassidy,  93  Pa.  St.  318;  Bleakley's 
Appeal,  66  Pa.  St,  187;  McGinnis's  Appeal,  16 
Pa.  St.  445;  Cassidy  v.  Keely,  13  Phila.  (Fa.) 
iia,  36  Leg.  Int.  (Pa.)  136;  Himea  v.  Keller, 
3  W.  &  S.  (Pa.)  401. 

Virginia.  —  Exchange  Bldg.,  etc,  Co.  v.  Bay- 
less,  91  Va.  134. 

IVest  Virginia.  —  Hawker  v.  Moore,  40  W. 
Va.  49. 

4.  SabrogatieB  Hot  Enforoed  Against  Bona  Fide 
Puohaaer. —  Persons  v.  Shaeffer,  65  Cal.  79; 
Richards  v.  GrifEth,  92  Cal.  493.  27  Am.  St. 
Rep.  156;  Gasktll  v,  Wales,  36  N.  J.  Eq.  537; 
Amick  V.  Woodworth,  58  Ohio  St.  86,  3  Ohio 
Dec.  220, 

In  Mlsalnippi  it  has  been  held  that  the  entry 
of  the  word  "  settled  "  on  the  jadgment  docket 
by  th«  plaintiff's  attorney,  without  showing  by 


whom  the  payment  was  made,  would  not  defeat 
the  surety's  right  of  subrogation,  even  as  against 
a  purchaser  for  value  relying  on  such  entry,  in 
the  absence  of  anything  to  show  that  the  entry 
was  made  at  the  instance  or  under  the  direc- 
tion of  the  surety.  Yates  v.  Mead,  ^8  Miss, 
787. 

But  where  the  party  paying  the  judgment 
himself  causes  satisfaction  thereof  to  be  certi- 
fied upon  the  judgment  roll,  he  cannot  be  sub- 
rogated to  the  judgment  as  against  a  subsequent 
bona  Ude  purchaser  of  the  debtor's  land.  Tay- 
lor V.  Alliance  Trust  Co.,  71  Miss,  694, 

5.  Farty  Guilty  of  Fraud. —  Bleakley's  A[>- 
peal,  66  Pa.  St.  187;  Greig  v.  Rice,  66  S.  Car. 
171;  Bates  V.  Swiger,  40  W.  Va.  420.  And  see 
Mansur,  etc.  Implement  Co.  c  Jones,  143  Mo. 
2S3. 

A.  Hortgagea  Who  Wroi^fBUy  Altera  a  Xort- 
^age  in  a  material  respect,  theretqr  rendering 
it  void,  cannot  be  subrogated  to  the  benefit  of 
another  mortgage  which  was  paid  off  with  the 
money  advanced  by  him.  Johnson  v.  Moore,  33 
Kan,  90. 

A  FnrtihaaMT  Who  Is  OoUty  of  Fnnd  in  Prevent- 
lag  Onmpatltlon  in  Bidding  at  a  guardian's  sale, 
and  who  afterwards  pays  off  a  mortgage  on  the 
land,  will  not,  if  the  sale  is  set  aside,  be  sub- 
rogated to  the  benefit  of  the  mortgage  so  as  to 
be  entitled  to  the  high  rate  of  interest  which  it 
carries,  Devine  w.  Harkness,  117  III.  145.  And 
to  the  same  effect  see  Hays's  Estate,  159  Pa. 
St.  381. 

6.  Party  Who  Wonld  Seneflt  by  His  Own  Wrong 
or  HegUgenea.  —  German  Bank  v.  U.  S.,  148 

U.  S.  573  ;  Wilkinson  v.  Babbitt.  4  Dill.  (U.  S.) 
207;  Milwaukee,  etc.,  R.  Co.  v.  Soutter,  13  Wall. 
(U.  S.)  517;  Starke  v.  Bernheim,  102  Ala,  464; 
Wiley  V.  Boyd,  38  Ala.  625 ;  Allen  v.  Perrine, 
103  Ky.  521 ;  Bussey  v.  Page,  13  Me.  459; 
Rowley  v.  Towsley,  53  Mich.  329 ;  Lumber- 
men's Mut.  Ins.  Co.  V.  Kansas  City,  etc.,  R.  Co., 
149  Mo,  177;  Guckenheimer  v.  Angevine,  81  N. 
Y.  394;  Drake  v.  Paige,  5a  Hun  (N.  Y.)  292; 
Farmers'  L.  &  T.  Co.  v.  Carroll.  5  Bait.  (N.  Y.) 
613;  Hargis  v.  Robinson,  63  Kan.  686;  Conner 
V.  Welch,  51  Wis.  431. 

Thus  a  sub-lessee  who  has  permitted  his 
lessor  to  sell  crops  turned  over  in  satisfaction 
of  rent,  without  giving  notice  to  the  superior 
landlord,  cannot,  on  being  compelled  to  turn 
over  further  crops  to  the  superior  landlord  in 
satisfaction  of  his  lessor's  rent.  be.  subrogated 
to  the  rights  of  such  landlord.  Starke  v.  Bern- 
heim, 102  Ala,  464. 

A  Onardian  Kaklng  n  Illegal  Inveetment 
of  the  money  of  hia  ward  cannot,  after  a  com- 
pulsory accounting  to  the  ward,  be  subr<^tcd 
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Nor  will  it  be  enforced  at  the  expense  of  a  legal  right,*  or  where  resort  to  a 
usurious  agreement  or  security  would  be  necessary  for  its  establishment.* 

b.  Not  Allowed  in  Favor  of  One  Ultimately  Liable  for  Debt 
Paid.  —  Subrogation  will  not  be  permitted  in  favor  of  one  who  is  ultimately 
or  really  liable  for  the  debt  dischai^ed.'  Thus  a  person  who  has  wrongfully 
pledged  the  property  of  another  to  secure  his  own  debt  cannot  be  subrogated 
to  the  rights  of  the  pledgee  on  payment  of  the  debt.*  Nor  is  one  who  has 
been  fully  reimbursed  for  assuming  and  paying  the  debt  of  another  entitled 
to  subrogation.* 

6.  When  Bight  to  Snbn^fation  Becomes  Complete.  —  It  is  generally  stated  by 
the  authorities  that  the  right  of  subrogation  will  not  be  enforced  until  the 
creditor  or  other  person  to  whose  place  substitution  is  claimed  has  been  fully 
satisfied  *  But  this  rule  applies  only  where  it  is  necessary  for  the  protection 
of  the  creditor.  As  against  the  debtor,  subrogation  may  arise  on  payment  of  a 
part  of  the  debt.' 


to  the  benefits  of  the  investment.  Rowley  v, 
Towsley,  53  Mich.  329. 

Furtjr  Fartieipating  in  Bmdh  of  Xnut  or  Tort. 
—  Banks  purchasing  government  bonds  from  an 
administrator  under  circumstances  putting  them 
on  inquiry  as  to  the  authority  of  the  seller,  and 
failing  to  make  such  inquiry,  cannot,  when  held 
liable  for  conversion  of  the  bonds,  be  subro- 
gated to  the  rights,  if  any,  of  the  estate,  or 
beneficiaries,  against  the  government  as  joint 
tortfeasor  in  conversion,  for  improperly  trans- 
ferring the  bonds.  German  Bank  v.  U.  S.. 
148  U.  S.  573. 

The  rule  approved  in  this  case,  that  one  who 
has  been  held  liable  for  a  breach  of  trust  or  a 
tort  cannot  avail  himself  of  the  principles  of 
sobrogation,  does  not  seem  to  have  been  ob- 
served in  Huff  V.  Hatch,  2  Disney  (Ohio)  63, 
where  a  banker,  who  by  his  neglect  had  caused 
the  discharge  of  an  indorser  of  a  note,  was  sub- 
rogated to  the  rights  of  the  holder  against  the 
estate  of  a  maker. 

1.  Snbn^atloa  Hot  Enlbroad  at  Expouo  of 
Legal  Bigbt. —  Schmitt  v.  Henneberry,  48  IlL 
App.  33s:  State  Bank  tr.  Potius,  to  Watts  (Pa.) 
148;  Fink  V.  MahafFy,  8  Watts  (Pa.)  384. 

S.  Ho  Sahn^tlon  to  Baneflt  of  tTsnrioiu  Agrwh 
mant.  —  Roe  v.  Kiser,  63  Ark.  92,  54  Am.  St. 
Rep.  288;  Trible  v.  Michols,  53  Ark.  271,  22 
Am.  Sl  Rep.  190;  Perkins  v.  Hall,  105  N.  Y. 
539.  But  see  Wilkins  v.  Gibson,  113  Ga.  31,  84 
Am.  St.  Rep.  304. 

One  Who  Adraiuw  Konoy  at  a  Vntrioni  Bate 
of  latOTflSt  for  the  piu^ose  of  satisfying  a  prior 
lien  will  not  be  subrogated  to  the  benefit  of 
such  lien.  Baldwin  v.  MofTett,  94  N.  Y.  82, 
Msiinguisking  Patterson  v.  Birdsall,  64  N.  Y. 
294,  21  Am.  Rep.  609.  But  to  the  contrary  see 
Wilkins  v.  Gibson,  1 1 3  Ga.  31,  84  Am.  St. 
Rep.  204;  Giveans  v.  McMurtry,  16  N.  J.  Eq. 
468. 

S,  Vot  Allowed  1b  Favor  of  Penon  VltbMteljr 
Uabk  —  California.  —  Sacramento  Bank  v.  Pa- 
cific Bank,  124  Cal.  147.  71  Am.  St.  Rep.  36; 
McDonald  v.  Cutter,  120  Cal.  44. 

Iowa.  —  Bolton  v.  Lambert,  72  Iowa  483. 

Kentucky.  —  Clay  P.  Clay,  (Ky.  1903)  7*  S. 
W.  Rep.  810;  Allen  v.  Perrine,  103  Ky.  521. 

Louisiana.  —  New  Orleans  Nat.  Bank  v.  Eagle 
Cotton  Warehouse,  etc,  Co.,  43  La.  Ann. 
814. 

Mam*.  —  $^  Y^illians  y,  Tbttrlow,  9}  Mc. 


Maryland.  —  Woodside  v.  Grafllin,  91  Md. 
422. 

Massachusetts.  —  Kneeland  v.  Moore,  138 
Mass.  198;  Thompson  v.  Heywood,  129  Mass. 
401  ;  Putnam  v.  Coltamore,  120  Mass.  454;  But- 
ler V.  Seward,  10  Allen  (Mass.)  466.  And  see 
Carlton  V.  Jackson,  lai  Mass.  592;  Kilbom  v. 
Rohbins,  8  Allen  (Mass.)  ^66. 

Minnesota.  —  Probstfield  v.  Czizek,  37  Minn. 
420. 

New  York.  —  Russell  v.  Pistor,  7  N.  Y.  171, 
57  Am.  Dec.  509;  Smith  v.  Cornell,  52  N,  Y. 
Super,  Ct.  499 ;  Pulitzer  v.  National  L.  Assoc., 
(Supra.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  18; 
Schreyer  v.  Saunders,  39  N.  Y.  App.  Div.  8 ; 
Morse  v.  Brockett,  67  Barb.  (N.  Y.)  234. 

Rhodt  Island.  —  Dean  v.  Rounds,  18  R.  I. 
436. 

South  Carolina.  —  Dargan  v.  McSween,  33  S. 

Car.  324. 

Vermont.  —  Willson  r.  Burton,  52  Vt.  394 ; 
Converse  f.  Cook,  8  Vt.  164. 

Wisconsin.  —  Frey  v.  Vanderhof,  15  Wis. 
397. 

BabrogattoB  Bofnaed  to  Xakv  of  IFote.  —  In 

Texas  it  has  been  held  that  the  maker  of  a  note, 
on  paying  the  same,  is  not  entitled  to  subroga- 
tion to  the  rigfats  of  the  payee  on  the  note 
against  a  third  person  who  has  contracted  to 
pay  the  note,  but  has  failed  to  do  so.  Halbert 
V.  Paddlcford,  (Tex.  Civ.  App.  1896)  33  S.  W. 
Rep.  59*. 

4.  Wrongfol  Pledge  of  Property  of  Another,  — 

Woodside  v.  Grafflin,  91  Md.  422;  Grand  Coun- 
cil, etc.,  V.  Cornelius,  198  Pa.  St.  46. 

6.  Person  Refmbursed  for  Asssming  and  ^ying 
Debt  —  Steinreide  v.  Tegge,  (Ky.  1895)  29  S. 
W.  Rep.  626,  And  see  Eaton  v.  Hasty,  6  Neb. 
419,  29  Am,  Rep.  365. 

6.  Ho  Sabrogatini  until  Creditor  Is  Folly  Satis* 
fled.  —  Wilkins  v.  Gibson,  113  Ga.  51,  84  Am. 
St.  Rep.  204;  Carter  v.  Neal,  24  Ga.  346,  71  Am. 
Dec.  136;  Stuckman  v.  Roose,  147  Ind.  402; 
Lumbermen's  Ins.  Co.  v,  Spraguc,  59  Minn.  208; 
Sickels  V.  Herold,  (C.  PI.  Gen.  T.)  is  Misc. 
(N,  Y.)  116;  State  Bank  v.  Potius,  10  Watts 
(Pa.)  148;  Kyner  v.  Kyner,  6  Watts  (Pa.)  221 ; 
MuUer  v.  Flavin,  1.1  5.  Dak.  595;  Peathostone 
V.  Emerson,  14  Utah  12. 

7.  Bnia  Utt  Froteetlon  of  Creditor  Only.  —  Nct- 
Ucton  V.  Ramsey  County  Land,  etc.,  Co.,  54 
Minn.  395,  40  Am.  St  Rep.  34a;  Skinkle  v, 
HttSnwn,  59  N«b,  ». 
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7.  Vatnre  and  Bxtent  of  Bights  Acquired  —  a.  Party  Subrogated  En- 
titled TO  All  Rights  of  Origikal  Creditor. —  A  party  entitled  to 
subrogation  will  be  placed  in  all  respects  in  the  place  of  the  party  to  whose 
rights  he  is  subrogated.'  Thus  where  the  original  creditor  would  have  been 
entitled  to  set  aside  a  conveyance  by  the  debtor  on  the  ground  of  fraud,  a  party 
subrogated  to  his  rights  is  entitled  to  pursue  the  same  remedy.'  And  ii  the 
debt  paid  is  a  preferred  debt  he  will  be  entitled  to  the  preference.' 

Mvogftttoy  to  th»  Blghti  of  ft  Ooipontloa  Agalmi  %  Babtw  atoakh^dw  includes  the  lien 
of  the  corporation  on  the  stock  of  the  delinquent.* 

Bii1ir«gatioiL  t«  tlM  Sight!  of  %  Ludltrd  includes  the  landlord's  lien,'  and  his  right 
to  distrain." 

Sabrogatioa  to  tho  Bights  of  ft  Joftier  Mortgftgoo  includes  the  right  of  the  latter  to 
redeeni  from  a  prior  mortgage,  and  to  foreclose  his  own.' 

Soteogfttioft  to  tho  Bl^tt  a<  tho  Tondor  In  ft  OnditUnal  Bftlo  of  a  chattel  includes  the 
right  to  take  possession  of  the  chattel  on  failure  of  the  vendee  to  pay  the  pur- 
chase price.** 

Subrogation  to  Bights  of  OoTonunont.  —  According  to  some  authorities  a  person 
who  is  subrogated  to  the  rights  of  the  state  will  be  entitled  to  all  rights  of 
priority  existing  in  its  favor,*  and  also  to  the  exemption  of  the  state  from  the 
operation  of  the  statute  of  limitations.**  But  in  a  recent  case  a  distinction 
has  been  drawn  between  subrc^ation  to  the  rights  of  private  persons  and  sub- 
rogation to  public  rights  and  remedies,  as  regards  the  extent  of  the  rights 
acquired.** 

b.  Rights  Acquired  No  Greater  than  Those  of  Original  Cred- 
itor.—  The  rights  acquired  by  a  party  entitled  to  subrogation  cannot  be 


1.  Party  Snbn^tod  Tftkeo  AU  Blghti  of  Orlgl- 
nftl  Creditor.  —  Sperry  v,  Butler,  75  Conn.  369; 
Whitbeck  v.  Ramsay,  74  III.  App.  543 ;  King  V. 
Dwight,  3  Rob.  (La.)  2;  Ohio  L.  Ins.,  etc.,  Co. 
V.  Winn,  4  Md.  Ch.  253 ;  Wyckoff  v.  Noyes,  36 
N.  J.  Eq.  227 ;  Person  v.  Perry,  70  N.  Car.  697. 
And  see  Schoonover  v.  Allen,  40  Ark.  132. 

A  person  who  advances  money  to  take  up  a 
note  may  be  subrogated  to  the  creditor's  right 
of  action  against  a  corporation  for  the  fraud 
of  its  transfer  agent  in  certifying  that  a  certifi- 
eate  of  stock,  pledged  as  collaterftl,  was  valid, 
when  in  fact  such  certificate  was  fraudulently 
issued  by  the  transfer  agent.  Mutual  L.  Ins. 
Co.  r.  Forty-second  St.,  etc.,  R.  Co.,  74  Hun 
(N.  y.)  505 ;  Hellman  v.  Forty-second  St., 
etc.,  R.  Co.,  74  Hun  (N,  Y.)  539,  afSrmtd  with- 
out opinion  148  N.  Y,  727. 

S.  Bight  to  Bet  Aside  Frandalent  GonTeyaooe 
Included.  —  Bragg  v.  Patterson,  85  Ala.  233; 
Rudy  v.  Atutin,  56  Ark.  73,  35  Am.  St.  Rep.  85  ; 
Tatutn  V.  Tatum,  i  Ired.  Eq.  (36  N.  Car.)  113 ; 
Williams  v.  Tipton,  5  Humph.  (Tenn.)  66,  4a 
Am.  Dec.  420.  See  also  the  title  Fraudulbht 
Sales  ako  Conveyances,  vol.  14.  pp.  317,  337. 

S.  Party  Faying  Preferred  Debt  Entitled  to 
PrefOroaoe. —  Muldoon  v.  Crawford,  14  Bush 
(Ky.)  12$;  Scboolfield  V.  Rudd,  9  B.  Mon. 
(Ky.)  291 ;  Zell's  Appeal,  iii  Pa.  St.  532.  And 
see  infra,  this  title,  II.  i.  *.  Whether  Payment  by- 
Surety  Extinguishief  Specialty. 

4.  BabrogatloD  to  Lien  oa  Stook,  —  Young  v. 
Vough,  23  N.  J,  Eq.  325 ;  Klopp  v.  Lebanon 
Bank,  46  Pa.  St.  88.  But  see  Perrine  v.  Fire- 
man's Ins.  Co.,  22  Ala.  573.  See  also  the  title 
Stock  and  Stockholders,  vol.  26,  p.  874. 

5.  Subrogation  to  Bights  of  Landlord.  —  Rubel 
V.  Avrttt,  (Ky.  1898)  47  S.  W.  Rep.  460. 

e.  Hall  V.  Hoxscy,  84  111.  616. 


7.  Sahrogation  to  Bights  of  Jonlor  Mertgigeo. 

—  Sch^l  City  Bank  v.  Reed,  54  Mo.  App.  94. 
See  infra,  this  title,  IV.  Personi  Interested  in 
Encumbered  Estates  —  Junior  Mortgagees,  Judg- 
ment Creditors,  etc. 

8.  Sabrogatlon  to  Bights  of  Vendor  in  Ooadl- 
tional  Bale  of  Chattel.  —  Nye  v.  Daniels,  75  Vt. 
81. 

9.  Person  Subrogated  to  BighU  of  State  Zatitled 

to  PrioritleB.— Orem  v.  Wnghtson,  51  Hd.  34, 

34  Am.  Rep.  286. 

10.  Xmutioii  fhm  atatnte  «(  ZdmltatloBi.  — 

American  Bonding  Co.  v.  National  Mechaoie's 
Bank,  (Md.  1903}  55  Atl.  Rep.  395. 

11.  Subrogation  to  Bights  of  Oovommsnt  Dto- 
tingolshed,  —  In  Sperry  v.  Butler,  75  Conn.  369, 
the  court,  after  stating  the  general  rule  that  a 
party  subrogated  is  put  in  all  respects  in  the 
place  of  the  original  creditor,  said :  "  When  the 
case  is  one  of  the  subrogation  of  the  individual 
to  pidilic  rights  and  remedies,  the  sitiutidn  as- 
sumes an  asi>ect  not  presented  where  the  sub- 
stitution relates  to  private  rights.  Questions  of 
public  policy  —  questions  as  to  the  propriety  of 
turning  over  the  governmental  machinery  to  in* 
dividuals,  and  conferring  upon  them  the  powers 
of  the  organized  public  —  at  once  arise.  The 
inquiry  becomes  one  not  of  legislative  power  to 
provide  for  a  complete  or  partial  substitution, 
but  one  of  judicial  discretion  in  the  adminis- 
tration of  equitable  principles  under  equitable 
considerations.  So  it  is  that  the  courts  ought 
to  hesitate,  and  have  hesitated,  to  apply  the 
doctrine  of  subrogation  to  cases  where  the  sub- 
stitution would  result  in  conferring  upon  indi- 
viduals rights  and  powers  peculiarly  designed 
for  and  adapted  to  public  purposes,  and  as  a 
part  of  the  governmental  machinery,  without 
statutory  sanction,  express  or  implied.** 
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extended  beyond  the  rights  of  the  party  under  whom  subrogation  is  claimed.* 
Subrogation  contemplates  some  original  privilege  on  the  part  of  him  to  whose 
place  substitution  is  claimed.'  and  where  no  such  privilege  exists,  or  where  it 
has  been  waived  by  the  creditor,  there  is  nothing  on  which  the  right  can  be 
based.*  While  a  surety  who  pays  the  debt  of  his  principal  is  subrogated  to 
the  rights  of  the  holder  o£  the  claim,  he  takes  such  rights  subject  to  all 
disqu£difications  and  limitations  which  attached  to  them  in  the  hands  of  his 
predecessor.* 

c.  Right  Limited  to  Reimbursement.  —  Subrogation  being  a  doctrine 
of  equity  it  will  be  carried  no  further  than  the  strict  demands  of  equity  and 
justice  require.  In  general,  the  equitable  lien  of  one  who  has  paid  the  debt 
of  another  extends  only  so  far  as  may  be  necessary  for  his  reimbursement.' 

n.  SiTBETIZB,  GVAXAHTOBfl,  AVS  FABTZS8   TO  VlOOTIABLX  IVfllSTrilZVTS  — 

1.  Subrogatiim  of  Snretiei  — a.  GENERAL  Principles  —  (i)  Surety  Paying 
Debt  Entitled  to  Subrogation.  —  The  general  rule  is  that  a  surety  who  pays 
the  debt  of  his  principal  will  be  subrogated  *  to  all  the  securities,  liens,  and 


And  to  die  same  effect  see  Griffing  v.  Pmtard, 
25  Miss.  173;  Wallace's  Estate,  sg  Pa.  St.  401; 
Hinchmas  v.  Morris,  39  W.  Va.  673.  But 
compare  Hart  v.  Tieman,  59  Conn.  521 ;  Meyer 
V.  Bnrritt,  60  Conn.  117.  And  see  infra,  IX. 
SubrogaHon  Arinng  from  Paymtnt  of  Taxes 
and  Duties. 

X.  Oa]7  Bl|^  of  Original  Creditor  AAqolred.— 
Franklin  Sav.  Bank  v.  Taylor,  131  111.  376; 
Leavitt  v.  Canadian  Pac.  R.  Co.,  90  Me. 
153;  Demourelle  v.  Piazza,  77  Miss,  433;  Dunn 
V.  Missouri  Pac.  R.  Co.,  45  Mo.  App.  29 ;  Gray 
V.  Taylor,  (N.  J.  1897)  38  Atl.  R^.  951 ;  Liles 
V.  Risers,  113  N.  Caj.  197,  37  Am.  St.  Rep. 
637;  Knapp  V.  Sturges,  36  Vt.  721. 

%.  PriTUem  m  Twt  of  Origlul  Orodlter.  — 
Kirkliam  v.  Dapont,  14  Cal.  565. 

%,  Campan  v.  Molle,  124  Cat  41$;  Faimtan 
V.  Headi,  19  Ind.  63;  Walsb  v.  McBride,  7* 
Md.  45;  George  v.  Somerville,  iS3  Mo.  7;  Liles 
V.  Rogers,  113  N.  Car.  197,  37  Am.  St  Rep. 
627 ;  Harris  v.  EllioU,  45  W.  Va.  245. 

4.  Blfkta  TftkM  taUeot  to  SiiqiuUfloattoat, 
fta.  —  S warts  V.  Siegel,  (C.  C  A.)  1 17  Fed. 
Rep.  13. 

i.  Xtebt  liMltolto  BotoTliilllWOlt.  —  Seattle 
First  Nat.  Bank  v.  C\tf  Tmst.  etc,  Co.,  (C  C. 
A.)  114  Fed.  Rep.  529;  Kilpatrick  v.  Dean,  15 
Daly  <N.  Y.)  i8a. 

Meainro  of  Beeorory  —  Amoont  Paid  and  Legal 
btOTMt.  —  In  Faires  v.  Cockerell,  88  Tex.  428, 
it  is  said :  "  It  has  been  bdd  by  our  court  and 
others  that  where  one  is  subrogated  to  the 
secorities  held  by  the  creditor  he  is  not  entitled 
to  recover  the  rate  of  Interest  expressed  in  the 
judgment  or  note  which  is  the  evidence  of  the 
debt.  Bams  v.  Ledbetter,  56  Tex.  282 ;  Close 
V.  Fields,  2  Tex.  232 ;  Smith  v.  Johnson,  23  Cal. 
64 :  Waldrip  V.  Black,  74  Cal.  409 :  Bushnell  v. 
Bushiiell,  77  Wis.  435.  The  amount  of  the  pay- 
ment made,  with  legal  interest,  is  the  measure 
of  recovery." 

C  Borety  Faying  Dsbt  of  Mndpal  ~  Entland. 
—  Forbes  v.  Jackson,  19  Ch.  D.  615;  Simpkins 
V.  Poutett,  a  L.  J.  Ch.  81 ;  Drew  v.  Lockett,  32 
Beav.  499 ;  Pearl  v.  Deacon,  24  Beav.  1 86 ; 
Newton  V.  Chorlton,  10  Hare  646 ;  Yonge  v. 
Reynell,  9  Hare  809 ;  Crajrthome  v.  Swinburne, 
14  Ves.  Jr.  160;  Gammon  v.  Stone,  i  Ves.  339; 
Heyman  v.  Dubois,  L.  R.  13  Eq.  158:  Wool- 
dridge  V.  Norris,  L.  R.  6  Eq.  410;  Lake  v. 


Brutton,  8  De  G.  M.  &  G.  440;  Hodgson  v. 
Shaw,  3  Myl.  ft  K.  183;  Mara  v.  Ryan,  2  Jones 
(Ir.)  715;  Copis  V.  Mtddleton,.  T.  &  R.  334; 
Harberton  v.  Bennett,  Beatty  386;  Goddard  v. 
Whyte,  2  Giff.  449;  Praed  v.  Gardiner,  2  Cox 
Ch.  86;  Mayhew  v.  Crickett,  2  Swanst.  iqi. 

United  States.  —  Union  Trust  Co.  v.  Morri- 
son, 145  U.  S.  591 ;  Hunter  v,  U.  S.,  5  Pet.  (U. 
S.)  173;  Dennis  v.  Rider,  a  McLean  (U.  S.) 
451;  Swarts  V.  Siegel,  (C.  C.  A.)  117  Fed. 
Rep.  13;  Matter  of  Lawrence,  5  Fed.  Rep.  349; 
U.  S.  Bankv.  Winston,  2  Brock.  (U.  S.)  252. 

Alabama.  —  Fawcetts  v.  Kimmey,  33  Ala. 
2fii  ;  Houston  V.  Branch  Bank,  25  Ala.  250 ; 
Colvin  V.  Owens,  32  Ala.  782;  Browu  v.  Lang, 
4  Ala.  50;  Foster  v.  Athetueum,  3  Ala.  30a; 
Cullum  V.  Emanuel,  x  Ala.  13,  34  Am.  Dec. 
757. 

Arkansas.  —  Talbot  v.  Wilkins,  31  Ark.  411; 
Newton  V.  Field,  16  Ark.  216. 
California.  —  Waldrip  v.  Black,  74  Cal.  409. 
Connecticut,  —  Belcher  v.  Hartford  Bank,  15 
Conn.  381. 

Delaware.  —  McDowell  v.  Wilmington  Bank, 
1  Harr.  (Del.)  369 ;  Hardcaatle  v.  Commercial 
Bonk,  I  Harr.  (Del.)  374.  note. 

District  of  Columbia.  —  Mfrtd  Richards' 
Brick  Co.  V.  Rothwdl,  18  App.  Cos.  (D.  C.) 
516. 

Georgia.  —  Wilkins  v.  Gibson,  113  Ga.  43, 
84  Am.  St.  Rep.  204 ;  Davis  v.  Smith,  s  Ga. 
374,  48  Am.  Dec.  379;  Lumpkin  v.  Mills,  4  Ga. 
343. 

Illinois.  —  Lochenmeyer  v.  Fogarty,  1 12  ID. 
573;  City  Nat.  Bank  v.  Dudgeon,  65  111.  ti ; 
Billings  V.  Sprague,  49  111.  509 ;  Whitbeck  v. 
Ramsay,  74  III.  App.  543 ;  Pierce  v.  Garrett,  65 
lU.  App.  682. 

/ffdiana.  ~  Frank  v.  Traylor,  130  Ind.  145; 
Thomas  v,  Stewart,  117  Ind.  50 ;  Lowry  v. 
Smith,  97  Ind.  466 ;  Pence  v.  Armstrong,  95  Ind. 
191;  Rooker  t».  Benson,  83  Ind.  950;  Manford 
V.  Firth,  68  Ind.  83;  State  Bank  v.  Davis,  4 
Ind.  653. 

Iowa.  —  Manning  c  Ferguson,  103  Iowa  s6i; 
Searing  v.  Berry,  58  Iowa  20 ;  Keokuk  v.  Love, 
31  Iowa  119;  Sears  v.  Laforce,  17  Iowa  473. 

Kentucky.  —  Wilkerson  v.  Tichenor,  62  S. 
W.  Rep.  870,  33  Ky.  L.  Rep.  244;  Highland  v. 
Anderson,  (Ky.  1891)  17  S.  W.  Rep.  866;  Black 
V.  Bush,  7  B.  Mon.  (Ky.)  212;  Dutilap  v, 
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equities,  riglits,  remedies,  and  priorities  held  by  the  creditor  against  the  prin* 
cipal,  and  entitled  to  enforce  them  against  the  latter  in  a  court  of  equity  or 
of  equitable  jurisdiction.  His  right  to  subrogation  is  not  affected  by  the  fact 
that  he  made  no  stipulation  therefor  at  the  time  of  payment  of  the  debt  of 
his  principal,  nor  by  the  fact  that  he  was  then  ignorant  of  the  existence  of 
such  right ;  '  nor  will  the  right  be  denied  him  on  the  ground  that  he  assumed 
the  obligation  without  being  requested  to  do  so  by  his  principal.' 


O'Bannon,  5  B.  Mon.  (Ky.)  393 ;  Buric  v.  Chris- 
man,  3  B.  Mon.  (Ky.)  50;  Stontu  v.  Storms,  3 
Bush  (Ky.)  77. 

Louisiana.  —  Davidson  v.  Carroll,  ao  La.  Ann. 
199:  Scott  V.  Featherston,  5  La.  Ann.  306; 
West  V,  His  Creditors,  3  La,  Ann.  539 ;  Groves 
V.  Steel,  2  La.  Ann.  480,  46  Am.  Dec.  551 ;  Howe 
V.  Frazer,  a  Rob.  (La.)  424. 

Maine.  —  Leavitt  v.  Canadian  Pac.  R.  Co., 
90  Me.  153. 

Maryland.  —  Tuck  v.  Calvert,  33  Md.  309 ; 
SemmcB  v.  Naylor,  la  Gill  &  J.  (Md.)  358 ;  Cole- 
gate  V.  Frederick-Town  Sav.  InsL,  11  Gill  & 
J.  (Md.)  114;  Sasscer  v.  Young,  6  Gill  St  J. 
( Md.)  343 ;  Merryoian  v.  State,  5  Har.  & 
J.  (Md.)  433 ;  Ghiselin  v.  Fergnason,  4  Har. 
&  J.  (Md.)  523;  Winder  v.  Diffendcrffer,  a 
Bland.  (Md.)  166. 

Massachusetts.  —  Rice  v.  Southgate,  16  Gray 
(Mass.)  142;  Johnson  v.  Bartlett,  17  Pick. 
(Mass.)  477. 

Michigan.  —  Myres  v.  Y^Ie,  60  Mich.  339. 

Minnesota.  —  Dick  v.  Moon,  a6  Minn.  309. 

Mississippi.  —  McMuIlen  v.  Htnkle,  39  Misa. 
142;  Parchman  v.  Conway,  28  Miss.  85;  Dozier 
T'.  Lewis,  27  Miss.  679;  Conway  v.  Strong,  24 
Miss.  665  :  Stanwood  f.  Clampitt,  23  Miss.  373; 
Bank  of  England  t>.  Tarleton,  23  Mias.  173. 

Missouri.  —  Hackett  v.  Watts,  138  Mo.  soa; 
Benne  v.  Schnecko,  100  Mo.  250;  Taylor  v. 
Tarr,  84  Mo.  430;  Alliaon  v.  Sn^erlin,  50  Mo. 
374;  Sweet  V.  Jeffries,  48  Mo.  279;  Amot  v. 
Woodbum,  3S  Mo.  99 ;  Cole  County  v.  Angney, 
12  Mo.  132;  Miller  v.  Woodward,  8  Mo.  169. 

Nebraska.  —  Wilson  v.  Bumey,  8  Neb.  39. 

New  Hampshire.  —  Low  v.  Blodgett,  21  N. 
H.  131 ;  Dearborn  v.  Taylor,  18  N.  H.  153- 

New  /*f'*«3r.  —  Young  V.  Vough,  23  N.  J.  Eq. 
33S',  Irick  V.  Black,  17  N.  J.  Eq.  189. 

New  York.  —  Ellsworth  v.  Lockwood,  43  N. 
y.  89;  Lewis  V.  Palmer,  28  N.  Y.  271  ;  CHason 
V.  Morris,  10  Johns.  (N.  Y.)  524;  Hayea  v. 
Ward,  4  Johns.  Ch.  (N.  Y.)  123,  8  Am.  Dec. 
554;  King  V.  Baldwin,  2  Johns.  Ch.  (N.  Y.) 
554 ;  Cheesebrough  v.  Millard,  i  Johns.  Ch. 
(N.  Y.)  409,  7  Am.  Dec.  494;  Van  Home  v. 
Everson,  13  Barb.  (N.  Y.)  sa6;  New  York 
State  Bank  v.  Fletcher,  5  Wend.  (N.  Y.)  85: 
Ottman  v.  Moak.  3  Sandf.  Ch.  (N.  Y.)  431; 
Bullock  V.  Bovd,  Hoffm.  (N.  Y.)  294;  Smith 
V.  National  Surety  Co.,  46  N.  Y.  App.  Div. 
633 ;  Stembach  v.  Friedman,  34  N.  Y.  App. 
Div.  534;  People  v.  Anthony,  7  N.  Y.  App. 
Div.  132,  affirmed  151  N.  Y.  6ao.  And  see 
Cory  V.  Leonutl,  56  N.  Y.  494. 

North  Carolina.  —  Kesler  v.  Linker,  83  N. 
Car.  456;  Towe  v.  Newbold,  4  Jones  Eq. 
(S7  N.  Car.)  212;  Barnes  v.  Morri«i.  i  Ired. 
Eq.  (39  N.  Car.)  22;  Smith  v.  McLcod,  3 
Ired.  Eq.  (38  N.  Car.)  390 ;  Tatum  v.  Tatum,  i 
Ired.  Eq,  (36  N.  Car.)  113;  Hc«rt  v,  Bryan. 
{  D«T,  Eq.  <I7  N,  CV.)  147. 


Ohio.  —  Hill  V.  King,  48  Ohio  St.  75;  Demp- 
scy  V.  Bush,  18  Ohio  St.  376.   And  see  Connor 
V.  Stewart,  2  Ohio  Dec.  466,  7  Ohio  N.  P.  167. 
'  OkUUioma.  —  McClnre  v,  Johnson,  10  Okla. 
669. 

Pennsylvania.  —  Budd  v.  Olver,  148  Pa.  St. 
1 94 ;  McCormick  v.  Irwin,  35  Pa.  St.  1 1 1 ; 
Cottrell's  Appeal,  23  Pa.  St  294 ;  Hill  v.  Voor- 
hies,  22  Pa.  St.  68;  Erb's  Appeal,  2  P.  &  W, 
(Pa.)  296;  Comwell's  Appeal,  7  W.  &  S.  (Pa,) 
305 ;  Himes  v.  Keller,  3  W.  &  S.  (Pa.)  401  ; 
Greiner*s  Estate,  a  Watts  (Pa.)  414;  Cochran 
I',  Shields,  3  Grant  Gas.  (Pa.)  437- 

South  Carolina.  —  Canaday  v.  Boliver,  35  S. 
Car.  547;  Ex  p.  Ware,  5  Rich.  Eq.  (S.  Car.) 
473;  ShulU  V.  Carter,  Spears  Eq.  (S.  Cax.)  533; 
Smith  V.  Swain,  7  Rich.  Eq.  (S.  Car.)  ita; 
Lowndes  v.  Chisholm,  2  McCord  Eq.  (S.  Car.) 
455.  16  Am.  Dec.  66; ;  Perkins  V.  Korshaw,  t 
HiU  Eq.  (S,  Car,)  344. 

r«»titf«M.  —  Bittick  V.  WiUdna,  7  Heiak. 
(Tenn.)  307 ;  Wade  v.  Grten,  3  Humph.  (Tenn.) 
547;  Henry  v.  Compton,  2  Head  (Tenn.)  549; 
Rodes  V.  Crockett,  2  Yerg.  (Tenn.)  346,  24  Am. 
Dec.  489 ;  Scanland  v.  Settle,  Meigs  (Tenn.) 
169. 

Texas.  —  Saunders  f.  Ireland,  87  Tex.  316; 
Willson  V.  Phillips,  27  Tex.  543;  James  v. 
Jacques,  36  Tex.  330,  83  Am.  Dec.  613;  Dar- 
row  V.  Snmmerhill,  34  Tex.  Ctv.  App.  ao8: 
Mitchell  V.  De  Witt,  as  Tex.  Siqv-  180,  78 
Am.  Dec.  561. 

Vermont.  —  Hurd  v.  Spencer,  40  Vt.  581. 
Virginia.  —  Flood  v.  Hotter,  (Va.  1898)  32  S. 
E.  Rep.  64;  Hauser  v.  King,  76  Va.  731 ;  Chris* 
man  v.  Harman,  29  Gratt.  (Va.)  494,  26  Am. 
Rep.  387;  Hill  V.  Manser,  11  Gratt.  (Va.)  533; 
Leake  c  Ferguson,  2  Gratt.  (Va.)  419;  M'Gung 
V.  Betme,  10  Leigh  (Va.)  410.  34  Am.  Dec 
739;  Miller  v.  Pendleton,  4  Hen.  &  M.  (Va.) 
436;  Edmunds  v.  Venable,  i  Patt  &  H. 
(Va.)  131 ;  Eppes  v.  Randolph,  2  Call  (Va.)  125. 

Washington.  —  Bay  View  Brewing  Co.  v, 
Tecklenberg,  19  Wash.  469. 

We^t  Virpinia.  —  Hawker  v.  Moore,  40  W. 
Va.  49 ;  Highland  v.  Highland,  5  W.  Va.  63. 

And  see  the  titles  Forthcokivg  and  De- 
livery Bonds,  vol.  13,  p.  1157;  Fraudulent 
Sales  and  Convbyances,  vol.  14.  P-  337. 

1.  Abaaneo  of  AgrMnunt  and  ^aotftiM  •( 
Rlfht  Immaterial.  —  Simpson  v.  Ennia,  114  Ga. 
208 :  Hilt  V.  King.  48  Ohio  St.  75- 

S.  Beqnert  tnm  Principal  Debtor  ITot  EHontiaL 
—  Mathews  V,  Aikin,  i  N.  Y.  595,  in  which 
case  the  demand  for  subrogation  was  reaisted 
by  the  creditor.  But  it  was  also  said  in  this 
case  that  the  rule  might  be  otherwise  where  the 
objection  was  raised  by  the  principal  debtor, 
especially  if  the  latter  was  able  to  show  that  the 
surety  entered  into '  the  obligation  not  only 
against  his  wish  or  request,  but  for  some  pur- 
pose of  fm>4  or  Oppression. 
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Om  Wlio  b  tazatr  for  Fvt  Only  of  %  Dobt  may  pay  the  whole  and  succeed  to  the 
creditor's  rights  and  remedies  against  those  liable  for  the  other  part.^ 

PftTBoat  by  Uo  awoty  In  Porm  b  Vot  Twoattol.  —  He  is  equally  entitled  to  subro- 
gation where  the  debt  is  paid  by  the  principal  with  money  which  he  has 
furnished  with  directions  to  apply  it  to  the  debt.' 

Tho  Xitato  €f  ft  Bnrotj  paying  the  debt  of  the  principal  will  have  the  same  right 
of  subrogation  as  the  surety  himself.' 

(2)  When  Ris[lu  Arises.  —  The  right  springs  up  at  the  time  the  suretyship 
is  contracted,*  though  it  is  not  consummated  untU  the  debt  is  paid.' 

(3)  Rights  as  Against  Third  Persons.  — A  surety  who  pays  the  debt  of  bis 
principal  is  entitled  not  only  to  all  the  equities  of  the  creditor  as  against  the 
principal,  but  also  against  all  persons  claiming  under  him,*  such  as  subsequent 
purchasers  of  the  debtor's  lands,  with  notice  of  his  right^.'  And  he  may  also 
be  subrogated  to  the  rights  of  the  principal  debtor  against  third  persons.® 

b.  Surety  Entitled  to  All  Securities  Applicable  to  Debt.  — 
A  surety  paying  the  debt  of  his  principal  is  entitled  to  the  benefit  of 
all  securities  for  the  debt  which  are  held  by  the  creditor*  or  by  his 


1.  9aro^  tat  Pftit  of  Bobt  P^lag  Whob.  — 

Gtrber  v.  Sharp.  7^  Ind.  553. 
%.  tarilj  AdmoolBf  XoMj  to  foy  DoM.  — 

Zueltig  V.  Hemerlie,  60  Ohio  St.  ay,  71  Am.  St. 
Rep.  707. 

5.  Ertate  ol  9aro^  Entitlod  to  SatoogatloB.  ^ 

Ward's  Appeal,  100  Pa.  St.  289.  And  see  Mc- 
Williams  v.  Lee,  76  Ga.  838.  See  also  the  title 
Debts  op  Decedents,  vol.  8,  p.  1046. 

4.  Bi^t  laddoBt  to  Contntot  tS  SantyiUp.  -- - 
Dixon  V.  Steel,  (1941)  a  Ch.  603;  Prairie  State 
Bank  v.  U.  S.,  164  U.  S.  aay;  Bragg  v.  Pat- 
terson, 85  Ala.  333;  Keel  v.  Larldn,  7a  Ala. 
493;  Ha^eld  V.  Merod,  82  IlL  113;  Choteau 
V.  Jones,  1 1  III.  300,  50  Am.  Dec.  460 ;  Sargent 
V.  Salmond,  27  Me.  539;  Loughridge  v.  Bow- 
land,  52  Miss.  546;  Scbell  City  Bank  v.  Reed, 
54  Mo.  App.  94;  Dickson  v.  Back,  3a  Oregon 
334:  Wayland  v.  Tucker,  4  Gratt  (Va.)  268, 
SO  Am.  Dec.  76.  See  alto  Thompson  v.  Thomp- 
son, 19  Me.  244;  Howe  c  Ward,  4  Me.  195; 
GsrKsle  v.  Rich,  8  N.  H.  44. 

Biint7  Sntitbd  to  Priority  Ovsr  latarranlnf 
Lisoon.  —  As  the  surety's  right  of  subrogation 
relates  back  to  the  time  when  the  suretyship  is 
contracted,  it  takes  precedence  over  liens  in 
iaroT  of  third  parties  arising  after  the  assump- 
tion of  tiw  obligation  fagr  the  surety  although 
prior  to  the  payment  of  the  debt  by  him. 
Prairie  State  Bank  v.  U.  S.,  164  U.  S.  227. 

i.  Bight  Wot  Comwninfttiid  until  Psbt  Is  Paid. — 
See  infra,  this  section,  c.  When  Right  to  Subro- 
gation Becomes  Complete. 

6.  Szteat  of  Right.  — Drew  v.  Lockett,  32 
Beav,  499;  Dempsey  v.  Bush,  18  Ohio  St.  376. 

7.  Stthasqnopt  Pnnhassr  of  Bobtw's  Land.  — 
Hackctt  V.  Watts.  138  Mo.  50a. 

X«Ua  VwahMsd  flrtm  Bthtor  Fandlaf  AppsaL 
—  A  surety  who  pays  a  judgment  after  it  has 
been  afGrmed  on  appeal  will  be  subrogated  to 
the  rights  of  the  judgment  creditor  against  the 
lands  of  the  principal  in  the  hands  of  one  who 
purchased  from  the  principal  pending  the  ap- 
peal, and  will  have  priority  over  an  assignee  of 
a  mortgage  given  by  such  purchaser  to  secure 
the  pnrehase  money.  Hill  v.  King.  48  Ohio  St. 
75' 

I.  Vim  tti  MMlpal  Debtor  b  EstitM  to 
ft  Un  m  iMaA  by  reason  af  im^roivementa 
■A}  C.  of  L. — 14 


which  he  has  made  thereon,  the  surety,  on 
passing  the  debt,  will  be  subrogated  to  such  lien. 
Mechanics'  Sav.  Bank,  etc,  Co.  v.  Scoggin, 
(Tenn.  Ch.  1899)  5'  S.  W.  Rep.  718* 

e.  Bight  to  All  Seeoritlss  —  England.  —  Wool- 
dridge  v.  Norris,  L.  R.  6  Eq.  410;  Newton  v. 
Charlton,  10  Hare  646. 

Connecticut.  —  Stamford  Bank  v.  Benedict, 
15  Conn.  437. 

ItUnoii.  —  Rice  v.  Rice,  108  111.  199;  Whit- 
beck  V.  Ramsay,  74  IlL  App.  534. 

Iowa.  —  Manning  v.  'Ferguson,  103  Iowa  567. 

Louisiana.  —  Pratt's  Succession,  16  La.  Asm. 
357 ;  Kennedy  v.  Bossiere,  16  La.  Ann.  445. 

Maryland.  —  Chase  v.  M'Donald,  7  Har.  ft  J. 
(Md.)  160. 

Massachusetts.  —  Johnson  v.  Bartlett,  17  Pick. 
(Mass.)  477.  But  see  Sufford  v.  New  Bed- 
ford Five  Cents  Sav.  Bank,  133  Mass.  315. 

Missouri.  —  Taylor  v.  Tarr,  84  Mo.  420 ; 
Berthold  f.  Berthold,  46  Mo.  557;  Scbell  City 
Bank  v.  Reed,  54  Mo.  App.  94;  Batter  v.  Gray, 
18  Mo.  App,  164. 

New  Jersty.  —  Irick  v.  Black.  17  N.  J.  Eq. 
189. 

New  York.  —  Lewis  v.  Palmer,  28  N.  Y.  271  ; 
Vartie  v.  Underwood,  18  Barb.  (N,  Y.)  561; 
Smith  V.  National  Surety  Co.,  46  N.  Y.  App. 
Div.  $33;  Qasoo  v.  Morris,  10  Johns.  (N.  Y.) 
534. 

North  Carolina.  —  Carlton  v.  Simonton,  94 
N.  Car.  401  ;  York  v.  Landis,  65  N,  Car.  S3S ; 
Towe  f.  Newbold,  4  Jones  Eq.  (57  N.  Car.)  212. 

Pennsylvania.  —  Pott  v.  Nathans,  i  W.  4  S. 
(Pa.)  15s,  37  Am.  Dec.  456. 

South  Carolina.  —  MuUer  v.  Wadlington,  5  S. 
Car.  34a- 

Soulh  Dakota.  —  Park  v.  Robinson,  15  S.  Dak. 

551. 

Tennessee.  —  Wade  v.  Green,  3  Humph. 
(Tenn.)  547  ;  Rodes  v.  Crockett,  a  Yerg.  (Tenn.) 
?*6.  24  Am.  Dec.  489;  Allen  v.  Henley,  2  Lea 
(Tenn.)  141.  And  see  supra,  the  cases  cited  in 
the  first  note  to  this  section,  Surety  Paying  Debt 
Entitled  to  Subrogation. 

Subrogation  ^  Creditor  to  Baneftt  of  BeonitiN 
Bald  1^  Soroty.  — See  infra,  this  title,  IIL  Sub- 
rogation of  Creditors  —  Subrogation  to  Se- 
curities Given  to  Surety. 
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cosureties/  and  may  follow  such  securities  in  the  hands  of  all  persons  charge- 
able with  notice  of  his  rights,  even  though  he  did  not  know  of  their  existence 
or  rely  upon  them  at  the  time  when  he  assumed  the  obligation.' 

Ondltw  Vet  AUoved  to  latorlkn  with  8ax«tj>i  Blghti.  — The  surety  is  entitled  to 
actual  possession  of  all  collateral  securities  immediately  on  payment  of  the 
debt,'  and  the  creditor,  after  receiving  payment,  has  no  right  to  discharge  or 
cancel  any  security  without  his  consent,^  nor  has  he  the  right  to  burden  the 
securities  with  subsequent  debts  owing  to  him  by  the  principal  debtor.' 

Tlu  Bnre^  Ii  Vot  Intitlad  to  the  Boaoflt  of  Any  Otlur  Soeoxltloi  or  rights  of  the 
creditor  than  those  appHcable  to  the  contract  on  which  he  is  bound.*  Thus 
a  surety  for  a  part  of  a  debt  is  not  entitled  to  the  benefit  of  a  security  given 
by  the  debtor  to  the  creditor,  at  a  different  time,  for  another  part  of  the  debt.^ 


Bight  Hot  BofiMod  to'Bilnio  bj  Anothnr 
Orodltor.— McMullen  v.  Ritchie,  64  Fed,  Rep. 

2S3. 

Balo  Hot  Ai^Ueabli  u  A^dnot  Bono  Fido 
Forohooar. ' —  Sanders  v.  Reed,  13  N.  H.  558. 

Where  the  Becuritlea  Have  Boon  Xzhaoited  by 
the  Creditor  Uie  surety  is  not  subrogated  thereto, 
even  thoui^  he  is  compelled  to  make  up  a 
deficiency.  Belcher  v.  Hartford  Bank,  1$  Conn. 
381. 

1.  Seeiuitiee  Held  hy  OonretUo. —  Scribner  v. 
Adams,  73  Me.  541;  Blanton  v.  Boattc,  126  N. 
Car.  418;  Park  v.  Robinson,  15  S.  Dak.  551. 

Pojmont  of  Debt  a  OondltloB  Frooedoot  —  Nash 
V.  Burcbard,  87  Mich.  85* 

8.  ToUowbig  Soenritlei  la  Honda  of  Third  Por- 
OOU.  —  Aldrich  V.  Cooper,  8  Ves.  Jr.  388 ; 
Wbeatley  v.  Bastow,  7  De  G.  M.  &  G.  279; 
Scott  V,  Knox,  2  Jones  (Ir.)  778;  Lidderdale  v. 
Robinson,  3  Brock.  (U.  S.)  j6o,  12  Wheat.  (U. 
S.)  596 ;  Atwood  V.  Vincent,  17  Conn.  583 ;  New 
Hampshire  Sav.  Bank  v.  Colcord,  15  N.  H. 
ii9>  41  Am.  Dec.  685 ;  Hayes  v.  Ward,  4  Johns. 
Ch.  (N.  Y.)  130,  8  Am.  Dec.  554;  Steven*  v. 
Cooper,  I  Johns.  Ch.  (N.  Y.)  430.  7  Am.  Dec. 
499;  Cheesebrough  v.  Millard,  i  Johns.  Ch.  (N. 
Y.)  41 3t  7  Am.  Dec.  494 ;  Lichtenthaler  f . 
Thompson,  13  S.  &  R.  (Pa.)  157,  15  Am.  Dec. 
581. 

Ignoraneo  of  Exlatenoe  of  Ueo  Imnatorial,  — 

One  who  executes  a  note  as  collateral  security 
for  a  note  secured  by  a  lien  on  real  estate  will, 
if  compelled  to  pay  luch  collateral  note,  be  sub- 
rogated to  the  lien  in  question,  though  ho  did 
not  know  of  its  existence  when  he  made  his 
note,  and  was  informed  of  an  assignment  of  the 
original  note  by  the  creditor  to  a  third  person. 
Hevener  v.  Berry,  17  W.  Va.  474. 

8.  Bight  to  Possession  of  Beeuitleo.  —  Jacques 
c  Fackney,  64  III.  87 ;  Murray  v.  Catlett,  4 
Greene  (Iowa)  108;  Loughridge  v.  Bowland,  52 
Miss.  S46;  Smith  v.  Schneider,  23  Mo.  447; 
KIopp  V.  Lebanon  Bank,  46  Pa.  St.  88 ;  Lowndes 
V.  Chisholm,  3  McCord  £q.  (S.  Car.)  455,  16 
Am.  Dec.  667. 

Debt  Beonred  by  Chattel  Xortgago.  — If  the 
security  consists  of  a  chattel  mortgage,  the 
surety  will,  on  payment  of  the  debt,  be  entitled 
to  the  possession  of  the  chattels.  Torp  v.  Gnl- 
seth,  37  Minn.  135. 

The  Court  Hay  Slreet  a  Transfte  of  the  Seenrl' 
ties  to  the  surety  before  rendition  of  judgment 
against  him  for  the  debt  of  his  principal.  Knob- 
lauch V.  Foglesong,  37  Minn.  320.  And  see 
w/ra,  this  section,  c.  Wktn  Right  to  Subroga- 
Hon  Bteomes  Compute. 


4.  Creditor  Hot  Allowed  to  Canoel  Becoritlei. — 

City  Nat.  Bank  v.  Dudgeon,  65  111.  11 ;  Woods 
V.  People's  Nat.  Bank,  83  Pa.  St.  57 ;  Chrisman 
V.  Harman.  29  Gratt.  (Va.)  494,  26  Am.  Rep.  387. 

8.  Creditor  Hot  Allowed  to  Hypotheoate  Seeoil- 
ties.  —  Schell  City  Bank  c.  Reed,  54  Mo.  App. 
94,  holding  that  a  surety  on  a  mortgage  debt 
need  not  pay  off  a  subaequcnt  mortgage  se- 
curing a  distinct  debt,  in  order  to  be  subro- 
gated to  the  rights  of  the  creditor  on  the  debt 
for  which  he  was  surety.  The  court  explained, 
as  based  on  the  obsolete  rule  of  tacking,  a  con- 
trary statement  of  some  of  the  text-writers 
And  to  the  same  effect  see  Hoiliday  v.  Brown, 
33  Neb.  657. 

6.  Seeorltlefl  An^Uo  to  Othor  Dobti— £iig- 
land.  —  Exp,  Rushforth,  10  Ves.  Jr.  409 ;  South 
V.  Bloxam,  a  Hem.  ft  M.  457 ;  Wade  v.  Coope, 
2  Sim.  155. 

Alabtma. —  Houston  v.  Branch  Banl^  35  Ala. 

350. 

Jf^fitKciy.  —  Flannary  v.  Utley,  (Ky.  1887)  3 
S.  W.  Rep,  413;  Downing  v.  Linville,  3  Bush 
(Ky.)  47a. 

Lomsio/na.  —  Tardy  v.  Allen,  3  La.  Ann.  66 ; 
Old  V,  Chambliss,  3  La.  Ann.  305 ;  Trent  v. 
Calderwood,  2  La.  Ann.  943. 

Massachusetts.  —  Towne  v.  Ammidown,  20 
Pick.  (Mass.)  535 ;  Brazer  v.  Clark,  s  Pick. 
(Mass.)  96 ;  Bowman  v.  Blodgett,  3  Met.  (Mass.) 
308. 

New  York, —  Tom  v.  Goodrich,  a  Johns.  (N. 
Y.)  013. 

North  CaroHna.  —  Oabom  v.  Cnnningham,  4 
Dev.  &  B.  L.  (20  N.  Car.)  423 ;  Carter  v.  Black, 
4  Dev.  &  B.  L.  (20  N.  Car.)  425 ;  Hutchins  V. 
McCauley,  2  Dev.  &  B.  Eq.  (22  N.  Car.)  399. 

niutrations  of  Bole.  —  In  Stafford  v.  New 
Bedford  Five  Cents  Sav.  Bank,  132  Mass.  315, 
a  surety  of  a  bankrupt  corporation  was  held 
not  entitled  to  the  benefit  of  stock  taken  by  the 
creditor,  a  bank,  in  a  new  corporation  composed 
of  the  creditors  of  the  old  badkrupt  corporation, 
such  stock  being  in  no  manner  collateral  se- 
curity for  the  indebtednesa  of  the  old  corpora- 
tion. 

An  undertaking  to  pay  the  holders  of  a  note 
any  deficiency  not  exceeding  a  given  sum  which 
may  exist  after  exhausting  certain  collaterals 
fuiiiisbed  by  an  indorser  of  the  note,  creates  a 
separate  and  independent  responsibility,  and 
gives  the  undertaker  no  right  of  subrogation  to 
the  benefit  of  the  collaterals.  Tracy  v.  Pomfr- 
roy,  120  Pa.  St.  14. 

7.  Seenri^  OItob  for  Anotbor  Tort  of  Debt  — 
Wade  V.  Coope,  2  Sim.  155;  Crump  v.  Mo? 


SIO 


Volume  XXVII.- 


Digitized  by 


Google 


iuatlM,  euraatorif  ud  FartlM        SUBROGA  TION.  te  XtgoUftlils  Inttnuunti. 


€.  When  Right  to  Subrogation  Becomes  Complete — (i)  Full  Satis- 
faction of  Debt  as  a  Condition  Precedent.  —  The  creditor  is  entitled  to  full 
satisfaction  of  the  debt  before  the  right  of  subrogation  may  be  invoked ;  the 
surety  may  not  meddle  with  any  of  his  rights  and  securities  so  long  as  any 
portion  of  the  debt  remains  unsatisfied.*  As  against  the  rights  of  the  creditor 
payment  of  a  part  of  the  debt  by  the  surety  will  not  subrogate  him  to  a  pro- 
portionate part  of  the  securities  applicable  to  the  debt.*  Where  a  mortgage 
i.s  given  to  secure  several  notes  the  surety  is  not  entitled  to  subrogation  until 
all  of  the  notes  are  paid.*  It  seems,  however,  that  an  exception  will  be  made 
to  the  general  rule  when  necessary  to  prevent  a  needless  multiplicity  of  suits, 
no  detriment  resulting  thereby  to  the  creditor.*   Thus  in  lozva  it  has  been 


Martiy,  8  Ho.  408 ;  Grubbs  v.  Wysors,  32  Gratt. 
(Va.)  laj.   Compart  Lynch  v.  Hancock,  14  S. 
Car.  66;  Scott  v.  Knox,  2  Jones  (Ir.)  778. 
1.  VMaMityofFnUflfttlilMtloiiofDtbt  — £*!£- 

land.  —  Cooper  v.  Jenkins,  33  Beav.  337 ;  Fare- 
brother  v.  Wodehouse,  23  Beav.  18;  Ex  p. 
Rushforth,  10  Ves.  Jr.  409;  Ewart  v.  Latta,  4 
Macq.  H.  L.  983 ;  Hodgson  v.  Shaw,  3  Myl.  & 
K.  183;  Davies  v.  Humphreys,  6  M.  &  W. 
153;  Copis  V.  Middleton,  T.  &  R.  J24;  Reg.  v. 
O'Callag^ian.  i  Ir.  Eq.  439. 

United  Stales.  —  Colunriiia  Finance,  etc.,  Co. 
V.  Kentucky  Union  R.  Co.,  (C.  C  A.)  60  Fed. 
Rep.  794- 

Arkansas.  —  Schoonover  v.  Allen,  40  Ark. 
132;  McConnell  v.  Beattie,  34  Ark.  113. 

Connecticut.  —  Stamford  Bank  v.  Benedict, 
15  Conn.  437. 

Georgia.  —  Bridges  v.  Nicholson,  30  Gm.  90. 

lUinoit^  —  Conwell  v.  McCowan,  S3  lU.  363; 
Darst  V.  Bates,  51  III.  439. 

Indiana.  —  Opp  v.  Ward,  125  Ind.  241,  21 
Am.  St.  Rep.  220 ;  Johnson  v.  Amana  Lodge 
No.  82,  92  Ind.  150;  Vert  v.  Vosa,  74  Ind,  566; 
Covey  V,  Neff,  63  Ind.  391.  Compare  Rooker 
V.  Benson,  83  Ind.  250;  Zook  v.  Clemmer,  44 
Ind.  15. 

Iowa. — James  v.  Day,  37  Iowa  164. 

Kansas.  —  Bartholomew  v.  Salina  First  Nat. 
Bank,  57  Kan.  594. 

Kentucky.  —  Rtce  c.  Downing,  12  B.  Mon. 
(Ky.)  44;  Glass  v.  Pullen,  6  Bush  (Ky.)  346; 
Hopkinsville  Bank  v.  Rudy,  2  Bush  (Ky.)  326. 

Louisiana.  —  Pickett  v.  Bates,  3  La.  Ann.  627. 

Maryland.  —  Com.  v.  State,  32  Md.  501  ;  Swan 
V.  Patterson,  7  Md.  164;  Bullock  v.  Campbell, 
9  Gill  (Md.)  183;  Neptune  Ins.  Co.  v.  Dorsey, 
3  Md.  Ch.  334;  Lawson  v.  Snyder,  i  Md.  79; 
Union  Bank  v.  Edwards,  i  Gill  &  J.  (Md.)  346. 

Massachusetts,  —  Child  v.  New  York,  etc.,  R. 
Co.,  129  Mass.  170:  Richardson  v.  Washing- 
ton Bank,  3  Met.  (Mass.)  536 ;  Wilcox  v.  Fair- 
haven  Bank,  7  Allen  (Mass.)  270. 

Minnesota.  —  London,  etc.,  Mortg.  Co.  v. 
I^tzgerald,  55  Minn.  71. 

Mississippi,  —  Magre  v.  Leggett,  48  Miss.  139 ; 
Lee  V.  Griffin,  31.  Miss,  632. 

Nrw  Hampshire.  —  Gannett  v.  Blodgett,  39 
N.  H.  ISO. 

New  Jersey.  —  New  Jersey  Midland  R.  Co.  v, 
Wortendyke,  27  N.  J,  Eq.  658. 

North  Carolina.  —  See  Towe  v.  Newbold,  4 
Jones  Eq.  (^7  N.  Car.)  212. 

Ohio.  —  Williams  v.  Wtllianu.  5  Ohio  444; 
People's  Ins.  Co.  v.  Straehle,  2  Cine,  Super. 
Cl  186. 

Pennsylvania.  —  Hnsgrave  v.  Dickson,  17a 


Pa.  St.  629,  51  Am.  St.  Rep.  765;  Allegheny 
Nat  Bank's  Appeal,  (Pa.  18S7)  7  Atl.  Rep. 
788;  Brough's  Estate,  71  Pa-  St.  460;  State 
Bank  V.  PotiuB,  10  Watts  (Pa.)  148;  Kyner  v. 
Kyner,  6  Watts  (Pa.)  tay',  Coates's  Appeal,  7 
W.  &  S.  (Pa.)  99- 

Rhode  Island.  —  Church's  Petition,  16  R.  I. 
331- 

Tennessee.  —  Hall  v.  Hall,  10  Humph.  (Tenn.) 
353;  Gilliam  v.  Easelman,  5  Sneed  (Tenn.)  86; 
Delaney  v.  Tipton,  3  Hayw.  (Tenn.)  15;  Har- 
lan V.  Sweeny,  i  Lea  (Tenn.)  682. 

Texas.  —  Cason  v.  Connor,  83  Tex.  26 ;  Be- 
ville  V.  Boyd,  16  Tex.  Civ.  App.  491. 

Vermont.  —  Field  v.  Hamilton,  45  Vt.  35. 

Virginia.  —  Barton  v.  Brent,  87  Va.  385. 

2.  Effoot  of  Partial  Payment.  —  Willtngfaam 
V.  Ohio  Valley  Banking,  etc.,  Co.,  (Ky.  1900)  56 
S.  W.  Rep.  706;  Hallingsworth  v.  Floyd,  2  Har. 
&  G.  (Md.)  87 ;  London,  etc.,  Mortg.  Co.  v. 
Fitzgerald,  55  Minn.  71  ;  Ames  v.  Huse,  55  Mo. 
App.  422.  And  see  the  cases  cited  in  the  preced- 
ing note.  But  compare  Bowen  v.  Barksdale, 
33  S.  Car.  142 ;  Williams  v.  Tipton,  5  Humph. 
(Tenn.)  66,  42  Am.  Dec.  420. 

Sorety  for  Fart  of  Debt.  —  In  Missouri  it  is 
held  that  a  surety  for  the  payment  of  part  of  the 
indebtedness  of  his  principal,  by  paying  that 
sum,  becomes  entitled  to  a  proportionate  share 
with  the  other  creditors  of  the  proceeds  arising 
from  the  sale  of  the  principal  debtor's  property, 
and  for  that  purpose  may  be  subrogated  to  all 
tho  rights  of  the  remaining  creditors  so  as  to 
have  the  benefit  of  all  the  securities  in  their 
hands.    Allison  v.  Sutherlin,  50  Mo.  374. 

8.  Xortgags  to  Swore  Several  Votes.  —  Rice 
V.  Morris,  83  Ind.  204 ;  London,  etc.,  Mortg.  Co. 
V.  Fitzgerald,  55  Minn.  71.  And  see  Wilcox  v. 
Fairhaven  Bank,  7  Allen  (Mass.)  370.  But 
compare  Schell  City  Bank  v.  Reed,  54  Mo.  App, 
94. 

4.  Exception  to  Prerent  KnltlpUcity  of  Suits. — 

Where  a  father  was  guardian  of  his  minor 
children,  and  after  his  death  they  brought  suit 
against  the  sureties  on  his  bond  as  guanlian  to 
recover  a  balance  due  them,  it  was  decided 
that  they  being  heirs  of  their  father  and  liable 
for  his  debts  to  the  extent  01  assets  received 
from  him,  the  sureties  should  be  subrogated  to 
their  riRhts  as  wards  and  allowed  to  offset  the 
one  liability  against  the  other.  State  v.  Atkins, 
53  Ark,  303.  See  also  Rice  v.  Rice,  108  111. 
199;  Lusk  V.  Hopper,  3  Bush  (Ky.)  179. 

When  the  debt  is  due,  the  surety,  ev^n 
thoufrH  he  not  paid  any  part  thereof,  may 
sue  the  creditor  and  the  principal  debtor  in 
equity  to  compel  the  debtor  to  pay  the  d^; 
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held  that  a  court  of  equity,  in  the  exercise  of  its  power  to  declare  future  rights 
and  duties,  may  order  that  sureties  who  have  not  yet  paid  the  demand  of  the 
creditor  be  subrogated  to  his  rights  when  they  shall  have  paid  the  debt  of 
their  principal.*  And  should  the  creditor  permit  the  surety  to  resort  to  the 
right  of  subrogation  before  the  debt  has  been  entirely  paid,  neither  the 
principal  debtor  nor  any  other  creditor  may  complain.' 

(2)  Wkat  Constitutes  Payment  of  Debt.  —  The  creditor  is  entitled  to  actual 
payment  of  the  debt.'  A  tender  of  the  amount  accompanied  with  conditions 
will  not  suffice*  But  it  is  not  necessary  that  the  entire  debt  should  be  paid 
by  the  surety  alone;  part  may  be  paid  by  the  surety  and  part  by  the  princi- 
pal,* or  by  cosureties, •  Nor  is  it  necessary  that  the  payment  be  in  money; 
the  note  of  the  surety,  though  unpaid,'  or  anything  else  that  the  creditor 
accepts  as  an  equivalent  and  in  satisfaction  of  the  debt,  will  confer  the  right  of 
subrogation.* 

d.  How  Far  Subrogation  Will  Be  Carried  — (1)  Rights  of  Surety 
Measured  by  Right  of  Creditor. — The  surety  is  entitled  to  all  the  rights  of 
the  person  to  whose  place  he  is  subrogated,*  but  to  no  greater  rights.** 


and  if  he  has  paid  part  of  the  debt  be  may,  ia 
such  a  suit,  be  subrogated  to  the  creditor's  liens 
after  satisfaction  out  of  the  debtor's  property 
of  the  balance  of  the  dd>t.  Neal  v.  Buffington, 
42  W.  Va.  327. 

In  Moore  v.  Topliff,  107  111.  241,  it  was  held 
that  a  surety  against  whom  alone  judgment  had 
been  obtained  might,  before  paying  the  debt, 
file  a  bill  bringing  both  the  principal  and  the 
creditors  into  court,  and  obtain  the  benefit 
of  a  mortgage  executed  by  the  principal  to  se- 
cure the  creditors.  Compare  Darst  v.  Bates,  51 
111,  439 ;  Conwell  v.  McGowan,  S3  HI-  363 ;  Par- 
kersburg  First  Nat.  Bank  v.  Crawford,  2  Ctnc. 
Super.  Ct,  125. 
,1.  Bnbr^tioit  Ordend  1b  AdTsiiee, —  Manning 
V.  Ferguson,  103  Iowa  561 ;  Keokuk  v.  Love,  31 
Iowa  119. 

S.  NoDpaymant  Waivsd  by  Creditor.  —  Gedye 
r.  Matson,  25  Beav.  310;  Scboonover  v.  Allen, 
40  Ark.  132 ;  Nettleton  v,  Ramsey  County  Land, 
etc.,  Co.,  S4  Minn.  395,  40  Am.  St.  Rep.  342 ; 
Fisher  v.  Columbia  Bldg.,  etc.  Assoc.,  59  Mo. 
App.  430  i  Motley  v.  Harris,  i  Lea  (Tenn.) 
577;  Spaulding  v.  Crane,  46  Vt.  293.  And 
see  McConnell  v.  Beattie,  34  Ark.  113;  Walms- 
ley  v.  Theus,  107  La.  417;  Bowen  v.  Barksdale, 
33  S.  Car.  142;  Mechanics'  Sav.  Bank,  etc.,  Co. 
V.  Scoggin,  (Tenn.  Ch.  1899)  52  S.  VV.  Rep.  718. 
And  see  infra,  this  title,  VII.  Persons  Paying 
or  Advancing  Money  to  Pay  Debts  of  Others 
—r-  In  General  —  Conventional  Subrogation  — 
Payment  of  Entire  Debt  Not  a  Condition  Pre- 
cedent. 

S.  Veoesilty  of  Aotaal  Payment.  —  Pigou  t>. 
French,  1  Wash.  (U.  S.)  278;  Judab  v.  Judd, 
I  Conn.  309 ;  Grieff  v.  Steamboat  D.  S.  Stacy, 
12  La.  Ann.  8;  Combs  v.  Candler,  95  Va.  7. 

SigQiag  of  Note  to  Baise  lIon«y  Not  Faymflnt. 
—  A  stay  surety  will  not  be  subrogated  to  the 
rights  of  the  judgment  creditor  merely  by  reason 
of  the  fact  that  he  has  signed  a  note,  as  surety, 
for  the  purpose  of  raising  money  to  pay  the 
judgment.    Lichty  v.  Moore,  38  Neb.  269. 

Surety  Appointed  Administrator  of  Creditor  — 
Payment  Presamed.  —  If  a  surety  for  a  debt  on 
which  judgment  has  been  obtained  becomes  ad- 
ministrator of  the  estate  of  the  judgment 
creditor,  he  will  be  considered  to  have  pnid  the 
judgment,  and  will  be  entitled  to  foreclose  a 


mortgage  executed  for  his  indemnity.  Lane  v. 
Westmoreland,  79  Ala.  372.  And  see  In  re 
Ntckerson,  n6  Fed.  Rep.  1003. 

4.  Conditional  Tender  Hot  Saffldeat.  —  Schmitt- 
diel  V.  Moore,  loi  Mich.  590;  Forest  Oil  Co.'s 
Appeals,  118  Pa.  St.  138,  4  Am.  St.  Rep.  584. 
And  see  Wadley  v.  Poucher,  (Supm.  Ct.  Gen. 
T.)  9  N.  Y.  Supp.  50,  55  Hun  (N.  Y.)  61a. 

Unoondittonal  Teitdsr  ioffldaDt.  —  Snook  v. 
Munday,  96  Md.  514. 

5.  Payment  by  Surety  Alone  Hot  Essential.  — 
Wilkins  v.  Gibson,  113  Ga.  31,  84  Am.  St. 
Rep.  204;  Barnes  v.  Barnes,  (Ky.  1903)  72  S. 
W.  Rep.  282;  Magee  v.  Leggett,  48  Miss.  139; 
Hess's  Estate,  69  Pa.  St.  273;  Neal  v.  Bufliag- 
ton,  43  W.  Va.  327.  And  see  Vert  v.  Voss,  74 
Ind.  56s:  Comins  v.  Culver,  35  N.  J.  Eq.  94; 
Field  V.  Hamilton,  45  Vt.  35. 

6.  Part  Payment  by  Cosnrety.  —  Magee  v. 
Leggett,  48  Miss.  139. 

7.  Payment  in  Vonay  Not  Essential.  —  Owen  v. 
McGebee,  61  Ala.  440 ;  Pinkston  v.  Taliaferro, 
9  Ala.  547 ;  Bausman  v.  Credit  Guarantee  Co., 
47  Minn.  377;  Combs  v.  Candler,  95  Va.  7. 

But  It  i»  Othorwlso  where  it  does  not  appear 
that  the  note  or  other  obligation  was  received 
by  the  creditor  as  payment,  nor  even  that  it  was 
negotiable,  so  that  a  presumption  might  arise 
that  it  was  received  as  payment.  In  such  case 
the  right  of  subrogation  will  not  arise  until 
payment  of  the  obligation.  Hoover  v.  Epler, 
52  Pa.  St,  522 ;  Combs  v.  Candler,  95  Va.  7. 

8.  Anything  Aoooptad  by  Crodltor  ai  EqniTalnt 
of  Honey  Snmciont.  —  Knighton  v.  Curry,  62 
A!a.  404;  Schoonover  v.  Allen,  40  Ark.  133; 
Keokuk  v.  Love,  31  Iowa  119. 

9.  Surety  Entitled  to  All  Sights  of  Creditor.  — 
See  sufra,  this  title,  I.  Definition  and  General 
Principles  —  Nature  and  Extent  of  Rights 
Acquired. 

A  Bnrety  Paying  a  Note  WUoh  Provides  for 
Attorney's  Fees  in  case  suit  is  brought  is  entitled 
to  collect  such  fees  from  bis  principal,  even 
though  he  paid  the  note  without  being  sued 
thereon.  Beville  v.  Boyd,  16  Tex.  Civ.'  App. 
dOi  ;  Carpenter  v.  Minter,  72  Tex,  370.  Bat  to 
the  contrary  see  Cleveland  v.  Carr,  (Tex.  Civ. 
Apn.  1807)  40  S.  W.  Rep.  406. 

10.  Sozvty'B  Bights  No  OrMter  dun  Those  of 
Cnditor.— Heth  Tp.  v.  Lewis,  114  Ind.  508; 
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(2)  Debt  Compromised  or  Paid  in  Depreciated  Currency.  —  Indemnification 
and  not  profit  is  the  measure  of  the  surety's  recourse  against  his  principal ; 
he  will  not  be  permitted  to  speculate  in  the  obligations  of  his  principal.' 
Accordingly,  if  he  compromises  with  the  creditor  and  settles  the  debt  by  pay- 
ment of  a  part,"  or  pays  it  in  depreciated  currency,  warrants,  or  notes  of  banks 
or  other  institutions,  the  general  rule  is  that  he  will  be  entitled  to  claim  from 
the  principal  only  the  actual  amount  paid.'  And  in  the  cases  of  depreciated 
currency,  warrants,  and  notes,  it  will  be  assumed  that  he  paid  only  what  is 
shown  to  be  their  market  value,  unless  he  proves  the  contrary.* 

(3)  Rule  Where  Set-off  Is  Granted  to  Surety.  —  Where  the  sureties  in  an 
action  by  the  creditor  against  them  plead  and  have  allowed  a  set-off  to  a  part 
of  his  claim,  their  right  of  subrogation  will  not  be  limited  to  the  amount  of 
the  judgment  gainst  them  for  the  balance,  but  will  extend  to  the  whole 
amount  of  the  creditor's  claim." 

Whether  Payment  by  Surety  Extinguishes  Specialty  —  (i)  Rule 
in  England.  —  According  to  the  early  English  rule  a  bond  or  other  specialty 
or  a  judgment  is  not  extinguished  by  the  payment  thereof  by  the  surety, 
but  is  in  equity  preserved  for  his  benefit  and  protection.®  But  by  a  later 
rule  in  England  the  security  was  deemed  ipso  facto  extinguished  by  the  act  of 
payment,  thereby  preventing  the  subrogation  of  the  surety  thereto;  the 
claim  of  the  latter  against  the  principal  being  deemed  a  mere  assumpsit  for 
money  paid  to  his  use  and  benefit.*  At  present,  however,  the  early  rule 
again  prevails  by  force  of  act  of  Parliament.'* 

(2)  Civil-law  Rule.  —  The  principle  of  the  civil  law  is  absolute  and  unre- 
stricted substitution;  by  that  law,  the  debt  in  favor  of  the  surety  is  treated 
not  as  a  paid,  extinguished  debt,  but  as  sold  to  him  — all  its  original  obliga- 
tory force  continuing  against  the  principal.* 

(3)  Rule  in  United  States.  —  In  the  United  States  the  decided  preponderance 
of  judicial  opinion  favors  the  view  that  the  security  is  not  extinguished,  but 
is  kept  alive  for  the  benefit  of  the  surety  in  equity.'**   And  this  rule  seems  to 

Morsell   V.   Baden,   23   Md.   391;   Schur   v.  Atk.  133;  Wright  v.  Morley,  11  Ves.  Jr.  ai ; 

Schwartz,  140  Pa.  St.  53;  Barton  v.  Brent,  87  Parsons  v.  Briddock,  a  Vern.  608;  Morgan  v. 

Va.  385  ;  Hopewell  ».  Cumberland  Bank,  10  Leigh  Seymour,  i  Ch.  Rep.  120.    And  see  Robinson 

(Va.)  314;  Stephenson  v.  Taverners,  9  Gratt.  v.  Wilson,  2  Madd.  434- 

(Va.)  398.   And  see  snpra,  this  title,  L  Dedni-  7.  Lfttci  Enslish  Ilnle.  —  Copis  v.  Middleton, 

h'on  and  General  Principles  —  Nature  and  Ex-  T.  &  R.  234;  Hoc^son  v.  Shaw,  3  Myl.  K,  183. 

tent  of  Rights  Acquired.  8.  Prennt  Engliah  Sole.  —  Mercantile  Law 

1.  lBn^EBtltl6dtoIndeilinlt70nl7.~Schoon-  Amendment  Act,  19  ft  zo  Vict.,  c.  97,  >  5 ;  In 

over  V.  Allen,  40  Ark.  133;  Beville  v.  Boyd.  re  Cochran,  L.  R.  5  Eq.  209;  In  re  Id'Myn,  33 

16  Tex.  Civ.  App.  491 ;  Cleveland  v.  Carr,  (Tex.  Ch.  D.  575. 

Civ.  App.  1897)  40  S.  W.  Rep.  406;  Butler  v.  -      9.  Civil-law  Bnle  —  Debt  Kot  Eztln^Bhed, — 

Butler,  8  W.  Va.  674.  McCIure  f.  Johnson,  10  Okla.  669;  i  Domat 

8.  I)«bt  Comprom^ed  or  Bettlttd  by  Part  Pay-  Civ.  Law  (Cush.  ed.),  bk.  iii.,  tit.  i,  S  3,  arts, 

mrat. —  Pickett  v.  Bates,  3  La.  Ann.  627;  Dar-  6,  7-    And  see  i  Story  Eq.  Jur.  (i3tfa  ed.),  c. 

row  V.  Summerhill,  34  Tex.  Civ.  App.  ao8.  8,  i  500. 

8.  Debt  Paid  In  Bapreelatad  Cnmney,  Warrants,  This  rule  is  adopted  in  all  the  countries  which 

Votai,  ete. — Jordan  v.   Adams,   7   Ark.   348;  derive  their  jurisprudence  from  the  civil  law. 

Miles  V.  Bacon,  4  J.  J.  Marsh.  (Ky.)  457;  10.  Speoialty  or  Judgment  Not  Ezting^nished  by 

Crozier  v,  Grayson,  4  J.  J,  Marsh.  (Ky.)  Payment — Alabama.  —  Bragg  v.  Patterson,  85 
514;  Dinkgrave's  Succession,  31  La.  Ann,  703;    '  Ala.   233,    For  the   contrary  rule,  prevailing 

Martindale  v.  Brock,  41  Md.  571;  Gillespie  v.  prior  to  the  enactment  of  section  3157  of  the 

Creswell,   12   Gill  &  J.   (Md.)    36;   Blake  v.  code,  see  Preslar  v.  Stallworth,  37  Ala.  402; 

Traders*   Nat.   Bank,   149   Mass.   250;   Scott  Smith  v.  Harrison.  33  Ala.  706;  Houston  v. 

V.  Scott,  83  Va.  251  ;  Kendrick  v.  Forney,  33  Branch  Bank,  35  Ala.  250;  Hogan  v.  Reynolds, 

Gratt.  (Va.)  748;  Feamster  v.  WJthrow,  9  W.  ai  Ala.  56,  5*  Am.  Dec.  a.i6;  Sanders  v.  Wat- 

Va.  296:  Butler  v.  Butler.  8  W.  Va.  674-  wn,  14  Ala.  199;  Morrison  v.  Marvin,  6  Ala. 

4.  PrMamption  aa  to  Value  When  X»ebt  II  Paid  797;  Bartlett  i\  McRae,  4  Ala.  688;  Foster  v. 

In  Depreciated  Cnrrency.  —  Dinkgrave's  Succes-  Athcnseum,  3  Ala.  302. 

sion,  31  La.  Ann.  703;  Butler  v.  Butler.  8  W.  Arkansas.  —  Newton  v.  Field,   16  Ark,  ai6; 

Va.  674:  Feamster  v.  Withrow,  9  W,  Va.  296.  Schoonover  v.     "en  ,10  Ark.  ri2. 

8.  Sabtvgation   Hot  Reduced  by  BetMiK  —  Delaware.  —  Merriken  v.  Godwin.  2  Del.  Ch. 

Keokuk  v.  Love,  31  Iowa  119.  236;  Dodd  v.  Wilson.  4  Del.  Ch.  399. 

C  Xarlj  ICngllth  Doctrine.  —  Ex  p.  Crisp,  i  Georgia.  —  Eszard  v.  Bell.  100  Ga.  150;  Pat- 
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be  more  in  consonance  with  the  general  principles  of  equitable  subrogation 
than  the  rule  which  declares  that  the  debt  is  extinguished  by  payment  on  the 
part  of  the  surety,  "  It  looks  to  the  relations  of  the  parties  and  the  substan- 
tial rights  and  duties  which  are  incident  to  such  relations,  and  not  to  consider- 
ations purely  technical,  and  considers  that  the  debt  and  the  evidence  of  it,  and 


terson  v.  Clark,  96  Ga.  494;  McWilliams  v. 
Lee,  76  Ga.  838;  Thomason  v.  Wade,  73  Ga. 
160;  Burke  v.  Lee,  59  Ga.  165;  McDougald  v. 
Dougherty,  14  Ga.  674;  Lumpkin  v.  Mills,  4 
Ga.  344- 

Illinois.  —  Katz  v.  Moessinger,  ito  111.  372; 
Chandler  v.  Htggias,  109  111.  603 ;  Allen  V. 
Powell,  108  111.  584. 

Indiana.  —  Harter  v,  Songer,  138  Ind.  161; 
Johnson  v.  Amana  Lodge  No.  82,  92  Ind.  150; 
Gerber  v.  Sharp,  73  Ind.  $53-  And  see  Jones 
V.  Tincher,  15  Ind.  308,  77  Am.  Dec.  93;  Vert 
V.  Voss,  74  Ind.  565. 

Iowa.  —  Searing  v.  Berry,  58  Iowa  30 ; 
Johnston  v,  Belden,  49  Iowa  301.  And  see 
Schleissman  i>.  Kallenberg,  72  Iowa  338,  2  Am. 
St.  Rep.  247;  Hollingsworth  v.  Pearson,  53 
Iowa  S3 ;  Bones  v.  Aiken,  35  Iowa  534. 

Kansas.  —  Harris  v,  Frank,  39  Kan.  200. 

Kentucky.  —  Roberts  v.  Bruce,  91  Ky.  379. 

Lomsiana.  —  Connely  v.  Bourg,  16  La.  Ana. 
108,  79  Am.  Dec.  568 ;  Fluker  v.  Bobo,  1 1  La. 
Ann.  609 ;  Sprigg  v.  Beaman,  6  La.  63 ;  Tardy 
V.  Allen,  3  La.  Ann.  66;  Trent  v.  Calderwood, 

2  La.  Ann.  943.  Compare  McKee  f .  Amooett,  6 
La.  Ann.  207.  And  see  supra,  this  section,  (3) 
Civil-law  Rule. 

Maryland.  —  Hollingsworth  v.  Floyd,  2  Har. 
&  G.  (Md.)  87;  Norwood  v.  Norwood,  a  Har. 
ft  J.  (Md.)  338 ;  Sotheren  v.  Reed,  4  Har.  ft  J. 
(Md.)  307;  Merryman  v.  Sute,  5  Har.  ft  J. 
(Md.)  433;  Orem  v.  Wrightson,  51  Md.  44,  34 
Am.  Rep.  286 ;  Lawson  v.  Snyder,  i  Md.  79 ; 
Grove  v.  Brien,  i  Md.  438;  Creager  v.  Brengle, 
S  Har.  &  J.  (Md.)  234.  9  Am.  Dec.  516;  Cria- 
field  V.  State,  55  Md.  192. 

Michigan.  —  Smith  v.  Rumsey,  33  Mich.  183. 

Minnesota.  —  McArthur  v.  Martin,  33  Minn. 
74* 

Mississippi.  —  Magee  v.  Leggett,  48  Miss. 

139- 

Missouri.  —  Benne  v.  Schnecko,  100  Mo.  250 ; 
Campbell  v.  Pope,  96  Mo.  468;  Berthold  v, 
Berthold,  46  Mo.  557 ;  Fumold  v.  State  Bank, 
44  Mo.  336 ;  Seely  v.  Beck,  42  Mo.  143  ;  Mc- 
Cune  V.  Belt,  38  Mo.  281  ;  Miller  v.  Wood- 
ward, 8  Mo.  169;  Harper  v.  Kemble,  65  Mo. 
App.  514;  Harper  v.  Rosenberger,  56  Mo.  App. 
388.   Compare  McDaniel  v.  Lee,  37  Mo.  204. 

ffebraska.  —  Eaton  v.  Lambert,  t  Neb.  339; 
Wilson  V.  Bumey,  8  Neb.  39 ;  Potrin  v.  Meyers, 
37  Neb.  749- 

New  Hampshire,  —  Low  Vt  Blodgett,  21  N,  H. 
121;  Rockingham  Bank  v.  Claggett,  39  N.  H. 
293 ;  Brewer  v.  Franklin  Mills,  43  N.  H.  393 ; 
Edgerty  v.  Emerson,  33  N.  H.  555,  55  Am.  Dec. 
307.   Compare  Robinsoft  v.  Leavitt.  7  N.  H.  99. 

New  Jersey.  —  Durand  v.  Tnisdell,  44  N.  J. 
L.  597- 

New  York.  —  Townsend  v.  Whitney,  75  N.  Y. 
431,  IS  Hun  (N.  Y.)  9,1:  Ellsworth  v.  Lock- 
wood,  42  N.  Y.  98 ;  Lewis  v.  Palmer,  28  N.  Y. 
371 ;  Eno  V.  Crooke.  10  N.  Y.  60 ;  Goodyear  v, 
Watson,  14  Barb.  (N.  -Y.)  481  ;  Corey  v.  White. 

3  Barb.  (N.  Y.)  13  Loverruline  Salina  Bank  v. 


Abbot,  3  Den.  (N.  Y.)  181,  and  explaining 
questioning  Ontario  Bank  v.  Walker,  i  Hill  (N. 
Y.J  653]  J  Alden  v.  Clark,  (Supm.  Ct.  Gen.  T.J 
II  How.  Pr.  (N.  Y.)  209;  Fielding  v.  Water- 
house,  40  N.  Y.  Super.  Ct.  424;  Waller  v. 
Harris,  7  Paige  (N.  Y.)  167;  Speiglemyer  v. 
Crawford,  6  Paige  (N,  Y.)  254 ;  Cuyler  v.  Kns- 
worth,  6  Paige  (N.  Y.)  32;  New  York  State 
Bank  v.  Fletcher,  $  Wend.  (N.  Y.)  85;  Clason 
V.  Morris,  10  Johns.  (N.  Y.)  524;  Checsebrough 
V.  Millard,  i  Johns.  Ch.  (N.  Y.)  413,  7  Am. 
Dec.  494;  Harger  v.  McCuIlough,  2  Den.  (N. 
Y.)  119. 

Ohio.  —  Hm  V.  King,  48  Ohio  St.  75!  Neal 
V.  Nash,  33  Ohio  St.  483.  See  also  Dempsey 
V.  Bush,  18  Ohio  St.  376;  Neilson  v.  Fry,  16 
Ohio  St.  552,  91  Am.  Dec.  no. 

Oklahoma.  —  McClurc  v.  Johnson,  10  Okla. 
663. 

Pennsylvania.  —  Budd  v.  Olver,  148  Pa.  St. 
194 ;  Brown  v.  Black.  96  Pa.  St.  4^2 ;  DufHeld 
V.  Cooper,  87  Pa.  St.  443 ;  Wright  v.  Grover, 
etc..  Sewing  Mach.  Co.,  83  Pa.  St.  80 ;  King  v. 
Blackipore,  72  Pa.  St  347,  13  Am.  Rep.  684; 
Hess's  Estate,  69  Pa.  St.  272;  Richter  v.  Cum- 
mings,  60  Pa.  St.  441  ;  Springer  v.  Springer,  43 
Pa.  Si.  518;  McCormick  v.  Irwin,  35  Pa.  St. 
in;  Cottrell's  Appeal,  33  Pa.  St.  294 ;  Hill  v. 
Voohries,  33  Fa,  St.  68 ;  Baily  v.  Brownfield,  20 
Pa.  St.  41 ;  (}oBStn  v.  Brown,  1 1  Pa.  St.  527 ; 
Morris  V.  Oakford,  9  Pa.  St.  498;  Himes  r. 
Keller,  3  W.  ft  S.  (Pa.)  401 ;  Erb's  Appeal,  2 
P.  &  W.  (Pa.)  296  ;  Fleming  v.  Beaver,  2  Rawle 
(Pa.)  128,  19  Am.  Dec.  629;  Farrow  v.  Yoder, 
9  Pa.  Dist.  67.  23  Pa.  Co.  Ct.  326 1  Kirby  v. 
Coolbaugh,  7  Pa.  Super.  Ct.  91,  But  see  Gring's 
Appeal,  89  Pa.  St.  336;  Lathrop's  Appeal,  i  Pa. 
St.  512;  Armstrong's  Appeal,  5  W.  ft  S.  (Pa.J 
352. 

South  Carolina.  —  Thompson  v.  Palmer,  3 

Rich.  Eq.  (S.  Car.)  139;  Smith  v.  Swain,  7 
Rich.  Eq.  (S.  Car.)  112;  Wilson  v.  Wright, 
7  Rich.  L.  (S.  Car.)  399;  King  v.  Aughtry,  3 
Strobh.  Eq.  (S.  Car.)  149;  Ex  p.  Ware,  5  R>ch. 
Eq.  (S.  Car.)  473;  Lenoir  v.  Wine,  4  Desaus. 
(S.  Car.)  65,  6  Am.  Dec.  597;  Kinard  v.  Baird, 
30  S.  Car.  377;  Sutton  v.  Sutton,  36  S.  Car. 
33;  Garvin  v.  Garvin,  27  S.  Car.  473;  Perkins 
v.  Kershaw,  i  Hill  Eq.  (S.  Car.)  344.  But  see 
Pride  V.  Boyce,  Rice  Eq.  (S.  Car.)  37s,  33  Am. 
Dec  78;  Cunningham  v.  Smith,  Harp.  Eq.  (S. 
Car.)  90. 

Tennessee.  —  M'Nairy  v.  Eastland,  10  Yerg. 
(Tenn.)  310 ;  Rodes  v.  Crockett,  2  Yerg. 
(Tenn.)  346.  24  Am.  Dec.  489;  Bittlck  V.  Wil- 
kins,  7  Heisk.  (Tenn.)  307 ;  Wade  v.  Greoi,  3 
Humph.  (Tenn.)  547.  And  see  Williams  v. 
Tipton,  s  Humph.  (Tenn.)  66,  42  Am.  Dec 
430;  Floyd  V.  Goodwin,  8  Yerg.  (Tenn.)  484, 
39  Am.  Dec.  130. 

Texas.  —  SlauRhter  v.  Moore,  17  Tex.  Civ. 
App.  233;  Beville  v.  Boyd,  16  Tex.  Civ.  App. 
491  ;  Murphy  v.  Gage.  (Tex.  Civ.  App.  1893)  21 
S.  W.  Rep.  396;  Tutt  V.  Thornton.  57  Tex.  3S 
loverruHug  Holliman  v.  RogeA,  6  Tex.  97]; 
ai4  Volame  XXVII. 
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l^;al  benefits  built  upon  it  in  the  form  of  Hens,  ought  not  to  be  considered  as 
annihilated  if  the  purposes  of  equity  and  justice  require  the  contrary ;  and 
where  the  intention  with  which  the  payment  is  made  requires  that  the  security 
should  survive,  either  generally  or  against  particular  persons,  and  the  situa- 
tion and  relations  of  the  parties  will  fairly  admit  it,  a  court  of  equity  will 
generally,  in  this  country,  respect  the  intention,  and  treat  the  security  as 
in  being  to  the  end  designed,  and  recognize  and  enforce  the  right  of 
subrogation."  '  But  the  specialty  or  judgment  is  kept  alive  in  equity  only, 
and  not  at  law,  unless  otherwise  provided  by  statute." 

Vuloai  'newi  u  to  Aiilgnmeat  of  Judgment.  —  In  some  of  the  states  it  is  held  that 
a  surety  on  paying  a  judgment  is  entitled  to  an  assignment  thereof,'  and 
that,  having  taken  such  assignment,  either  to  himself  or  to  a  third  person,  he 
may  enforce  the  judgment  gainst  his  principal.**    In  others  it  is  held  that 

384;  Conway  v.  Strong,  34  Miss.  665.  But  by 
Code  of  Mississippi,  1871,  S  »58,  tUs  right  is 
protected  at  law  also.  Swan  v.  Smith,  57  Hiss. 
548-  And  payment  1^  the  surety  operates  per 
se  as  a  transfer  of  the  judgment.  Dibrell  v. 
Dandridge,  51  Miss.  55.  And  see  Yates  v. 
Mead,  68  Miss.  787.  But  compart  Taylor  v. 
Alliance  Trust  Co.,  71  Miss.  694. 

8.  Soxtty  Entitled  to  Aisignment  «f  Jidfunt 
—  Iowa.  —  Searing  v.  Berry,  58  Iowa  3o.  And 
see  Johnston  v,  Bclden,  49  Iowa  301 ;  HoUings- 
wortb  V,  Pearson,  53  Iowa  53. 

Kentucky,  —  In  Kentucky  the  surety  is  en- 
titled by  statute  to  an  assignment  of  ^e  judg- 
ment. Duke  V.  Pigman,  (Ky.  1901)  6z  S.  W. 
Rep.  867;  Veacb  v.  Wickersham,  11  Bush 
(Ky.)  a6i;  Joyce  v.  Joyce,  i  Bush  (Ky.)  474; 
Aluunder  v.  Lewis,  i  Met.  (Ky.)  407.  For 
the  rule  in  this  state  before  Uie  enactment  of 
the  statute  see  Morrison  v.  Page,  9  Dana 
(Ky.)  433;  Morris  p.  Evans,  a  B.  Mon.  (Ky.) 
84,  36  Am.  Dec  591 ;  Joyce  v.  Joyce,  i  Bush 
(Ky-)  474;  Buckner  f.  Morris,  a  J.  J.  Marsh. 
(Ky.)  121 ;  Justices  v.  Lee,  1  T.  B.  Mon.  (Ky.) 
247. 

Missouri.  —  Benne  v.  Schnecko,  100  Mo.  350 ; 
Campbell  v.  Pope,  96  Mo.  468;  Harper  v. 
Rosenberger,  56  Mo.  App.  388;  Berthold  v. 
Berthold,  46  Mo.  557. 

New  York.  —  Smith  v.  National  Surety  Co., 
46  N.  Y.  App.  Div.  633. 

Pennsylvania.  —  See  Porter  v.  Vanderlin, 
158  Pa.  St.  146. 

4.  SnflireeiBant  Against  Frlndpal.  —  Schleiss- 
man  v.  Kallenbcrg,  72  Iowa  338,  a  Am.  St.  Rep. 
247 ;  Kimmd  v.  Lowe.  28  Minn.  265 ;  Folson  v. 
Carli,  5  Minn.  333,  80  Am.  Dec.  429;  Harper 
V.  Kemble,  65  Mo.  App.  514;  Keal  v.  Nash,  33 
Ohio  St  483 ;  Cochran  v.  Shields,  2  Grant  Cas. 
(Pa.)  437.  And  see  Park  v.  Robinson,  15  S. 
Dak.  551. 

In  Alaliania  Statats  (Code,  9  315?)  a  surety 
who  has  paid  a  judgment  rendered  against 
his  principal  and  himself,  and  taken  an  assign- 
ment  of  it  to  himself,  may  enforce  such  judg- 
ment against  his  prindpal.  Bragg  v.  Patterson, 
85  Ala.  233.  But  the  assignment,  to  confer  the 
statutory  right,  must  be  in  writing,  made  by  the 
plaintiff  in  the  judgment  or  his  agent  or  at- 
torney of  record.  Blackman  v.  Joiner,  81  Ala. 
344.  And  the  statute,  being  in  derogation  of  the 
principles  of  the  common  law,  must  be  strictly 
construed  as  to  the  rights  created  by  it.  Van- 
derreer  v.  Ware,  6s  Ala.  606. 
Uirlit  to  Bnln  Sonuat  Tadgmrat.— Aa  to 
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Jordan  v.  Hudson,  11  Tex.  82.  But  see  Faires 
V.  Cockerell.  88  Tex.  428  lovemtling  Sublett  v. 
McKinney,  19  Tex.  438] ;  Qeveland  v.  Carr, 
(Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  406; 
Morris  V.  Davis,  (Tex.  Civ.  App.  1895)  31  S. 
W.  Rep.  850,  in  which  last-named  case  it  was 
held  that  where  one  of  two  sureties  paid  a  judg- 
ment before  the  lien  thereof  was  fixed  on  the 
land,  by  record  of  the  abstract,  such  judgment 
was  discharged,  and  the  one  making  the  pay- 
ment was  remitted  to  a  personal  action  against 
his  co-obligor.  And  see  also  Huggins  v.  White, 
7  Tex.  Civ.  App.  563,  holding  that  the  intention 
of  the  surety  in  purchasing  the  judgment  is 
decisive. 

Virginia.  —  Old  Dominion  Bank  v.  Allen,  76 
Va.  200;  Coffman  v.  Hopkins,  75  Va.  645;  Hill 
V.  Manser,  1 1  Gratt  (Va.)  532 ;  Rodgers  v. 
M'Quer,  4  Gratt.  (Va.)  81,  47  Am.  Dec  715 ; 
Leake  v.  Ferguson,  2  Gratt.  (Va.)  419;  Watts 
V.  Kinney,  3  Leigh  (Va.)  272,  33  Am.  Dec. 
266;  Tinsley  v.  Oliver,  s  Munf.  (Va.)  419; 
Miller  v.  Pendleton.  4  Heo.  &  M.  (Va.)  436: 
Tinsley  v.  Anderson,  3  Call  (Va.)  329,  But  see 
Powell  V.  White,  11  Leigh  (Va.)  322;  Cromer 
V.  Cromer,  29  Gratt.  (Va.)  280;  Kendrick  v. 
Vonty,  33  Gratt.  (Va.)  748 ;  Carr  v.  Glasscock, 
3  Gratt.  (Va.)  333- 

Washington.  —  Murray  v.  Meade,  5  Wash. 
693- 

West  Virginia.  —  Hawker  v.  Moore,  40  W. 
Va.  49- 

WisconsiH.  —  German  Anencan  Sav.  Bank  v. 
Frit*,  68  Wis.  390. 

1.  Smith  V.  Rumsey,  33  Mich.  195,  per 
Graves,  J.  And  see  I^impkiii  r.  MilU,  4  Ga. 
343. 

t.  Beeorlty  Hot  Fntamd  at  law  in  Abanm  of 
Statute  —  Georgia.  —  Knight  v.  Morrison,  79  Ga. 
55,  II  Am.  St.  Rep.  405;  Griffin  v.  Thomas,  ai 
Ga.  198;  Elam  f.  Rawson,  21  Ga.  139;  Mc- 
Dougald  V.  Dougherty,  14  Ga.  674;  Davenport 
V.  Hardeman,  5  Ga.  580. 

Iowa.  —  Drefahl  v.  Tnttle,  42  Iowa  177 ; 
Bones  v.  Aiken,  35  Iowa  534. 

Maryland.  —  Crisfield  v.  State,  55  Md.  193. 

Tennessee.  —  Miller  v.  Porter,  s  Humph. 
(Tenn.)  394;  Uuell  v.  Mack,  4  Humph.  (Tenn.) 
319,  40  Am.  Dec.  648 ;  Topp  v.  Branch  of  Ala- 
bama Bank,  2  Swan  (Tenn.)  184. 

BMnrity  Preserrad  at  Law  bj  Statnta. —  In 
Mississippi,  formerly,  a  surety  paying  a  judg- 
ment against  bis  principal  was  substituted  to 
all  the  rights  of  the  plaintiff  in  the  judgment 
only  in  equity.    Dinldns  v.  Bailey.  33  Miss. 
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no  assignment  is  necessary.  The  surety  is  considered  on  equitable  principles 
as  entitled  to  an  assignment,  and  equity  will  consider  that  as  done  which 
ought  to  have  been  done,  and,  if  necessary  for  his  protection,  will  decree  an 
assignment  to  be  made.'  In  others  still  the  assignment  must  be  made  to  a 
third  person,  an  assignment  to  the  surety  himself  extinguishing  the  original 
obligation.' 

Jadgnunt  or  Ipeelftlty  Extliigiililked  \j  fftymeot.  —  In  a  few  jurisdictions  it  is  held 
that  payment  of  a  judgment  or  other  specialty  by  a  surety  extinguishes  the 
same,  and  remits  the  surety  to  his  remedy  as  a  simple  contract  creditor.* 

Joint  Jndpaent  Agalntt  Semal  ItafbndmBti.  —  In  some  jurisdictions  where  a  joint 

judgment  is  rendered  against  several  defendants  subrogation  is  not  enforceable 
until  the  question  of  suretyship  has  been  determined  in  a  judicial  proceeding.* 
Jadgmmt  Paid  witli  XoBty  of  Third  Ponon.  —  A  judgment  which  is  paid  with  the 
money  of  a  third  person,  without  any  agreement  that  the  security  shall  be 
assigned  or  kept  on  foot  for  his  benefit,  is  absolutely  extinguished.^ 

Subrogation  to  Right  of  Set-off. — Any  right  of  set-off  accruing  to 
the  principal  may  be  availed  of  by  the  surety,  if  it  grows  out  of  the  transac- 


the  right  of  a  surety  who  has  taken  an  assign- 
ment of  a  judgment  sgainst  himself  and  his 
principal  to  revive  such  judgment  when  it  has 
become  dormant,  see  Harper  v.  Kemble,  65  Mo. 
App.  514;  Neal  v.  Nash,  33  Ohio  St.  483; 
Peters  v.  McWilliams,  36  Ohio  St.  155. 

1.  Aotual  Awlgnment  Unneoeuary.  —  Manford 
V.  Firth,  68  Ind.  83 ;  Duffield  v.  Cooper,  87  Pa. 
St.  443 ;  Wright  v.  Grover,  etc.,  Sewing  Mach. 
Co.,  83  Pa.  St.  80 ;  Fleming  v.  Beaver,  a  Rawle 
(Pa.)  128,  19  Am.  Dec.  629;  ^tp^  v.  Randolph, 
a  Call  (Va.)  125. 

2.  Assignment  to  Third  Penon  Beqnlrod. — 
Browning  v.  Porter,  1 16  N.  Car.  62 ;  Liles  v. 
Rogers,  113  N.  Car.  197,  37  Am.  St.  Rep.  627; 
Tiddy  v.  Harris,  loi  N.  Car,  589;  Bledsoe  v, 
Nixon,  68  N.  Car.  521 ;  Hodges  v.  Armstrong, 
3  Dev.  L.  (14  N.  Car.)  353;  Sherwood  v.  Col- 
lier, 3  Dev.  L.  (14  N.  Car.)  380,  24  Am.  Dec. 
264;  Briley  v.  Sugg,  1  I>ev.  &  B.  Eq.  (21  N. 
Car.)  366,  30  Am.  Dec.  172;  Newbem  v.  Daw- 
son, ID  Ired.  L.  (32  N.  Car.)  436;  Brown  v. 
Long,  I  Ired.  £q.  (36  N.  Car.)  191,  36  Am. 
Dec.  43  ;  Hanner  v.  Douglass,  4  Jones  ELq.  (57 
N.  Car.)  263. 

The  Only  HoaUUation  of  the  Bale  la  Kurtk 
Carolina  is  in  favor  of  a  surety  who  has  paid 
the  debt  of  a  deceased  principal.  Lilca  v. 
Rogers,  113  N.  Car.  197,  37  Am.  St.  Rep.  627. 

In  IllinoU  a  surety  on  paying  a  judgment 
may  have  the  same  assigned  to  a  third  person  to 
be  kept  alive  for  his  benefit.  Katz  v.  Moes- 
singer,  ito  III.  372;  Chandler  v.  Hi^ins,  109 
111.  602;  Rice  f.  Rice,  108  111.  199:  Allen  v. 
Powell,  108  III.  584.  Or  he  may  treat  the  judg- 
ment as  satisfied  and  discharged  and  resort  to 
an  action  against  his  principal,  and  in  the  event 
of  his  choosing  the  latter  course  it  is  imma- 
terial that  there  is  a  formal  assignment  of  the 
judgment  which  he  had  procured  to  be  made. 
Notwithstanding  such  assignment  the  surety 
may  still  treat  the  judgment  as  discharged  and 
resort  to  his  action.  Katz  v.  Moessinger,  110 
111.  3?a. 

8,  Jsdfnnont  or  Specialty  btingnlshed  by  Fay- 
ment  —  United  Staffs.  —  U.  S.  v.  Preston,  4 
Wash.  (U.  S.)  446 :  M'l-ean  v.  Lafayette  Bank, 
3  McLean  (U.  S.)  587 ;  Dennis  v.  Rider,  2 
McLean  (U.  S.)  45 Findlay  v.  U.  S.  Bank, 
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a  McLean  (U.  S.)  44.  Compart  Lidderdale  v. 
Robinson,  a  Brock.  (U.  S.)  159,  atRrmtd  la 
Wheat.  (U.  S.)  594- 

Maine.  —  Whittier  c  Heminway,  22  Me.  338, 
38  Am.  Dec.  309;  Morse  v.  Williams,  22  Me. 
17.    Compare  Norton  v.  Soule,  2  Me.  341. 

Massachusetts.  —  Holmes  v.  Day,  108  Mass. 
563;  Adams  v.  Drake,  11  Cush.  (Mass.)  504; 
Hammatt  v.  Wyman,  9  Mass.  138;  Brackett  v. 
Winslow,  17  Mass.  153;  Pray  v.  Main^  7 
Cash.  (Mass.)  353. 

Nevada.  —  Frerert  v.  Henry,  14  Ner.  191. 

Ib  Vennoat  payment  of  the  debt  by  the  surety 
extinguishes  all  liens  or  securities  created  or 
obtained  in  the  proceedings  to  enforce  its  col- 
lection at  law.  Moore  v.  Campbell,  36  Vt.  361. 
Compare  Field  v.  Hamilton,  45  Vt.  35. 

Bat  it  seems  that  the  surety  may  procure  a 
third  person  to  purchase  the  debt  and  take  an 
assignment,  and  this  will  keep  the  debt  on  foot 
so  as  to  enable  htm  to  get  the  benefit  of  the 
security,  ^tna  Ins.  Co.  v.  Wires,  28  Vt.  93 ; 
Bradley  v.  French,  Super.  Ct.  Windsor  County, 
not  reported,  cited  in  Moore  v.  Campbell,  36 
Vt.  361.  nd  see  Bellows  v.  Allen,  33  Vt. 
169. 

4.  iBbrontion  Vet  Eafmeable  ontU  Bnre^nhlp 
Em  Been  Detevmlnad.  —  Todd  v.  Oglebay,  158 
Ind.  595:  Smith  V.  Harbin,  124  Ind.  434;  John- 
son V.  Amana  Lodge  No.  82,  92  Ind.  150; 
Shields  v.  Moore,  84  Ind.  440 ;  Kane  v.  State, 
78  Ind.  103  ;  Laval  v.  Rowley,  17  Ind.  36.  Com- 
pare Stout  V,  Duncan,  87  Ind.  383.  And  see 
Montgomery  v.  Vickery,  no  Ind.  211;  Harter 
t>.  Songer,  138  Ind.  161 ;  Scherer  v.  Schultz,  83 
Ind.  543 :  Peters  v.  McWilliams,  36  Ohio  St 
155;  Hill  V.  King,  48  Ohio  St.  75;  Budd  v. 
Giver,  148  Pa.  St.  194. 

5.  Judgment  Paid  by  Third  Fereon. —  Hooper 
V.  Robinson,  98  U.  S.  539 ;  St.  Francis  Mill  Co. 
V.  Sugg,  83  Mo.  476;  Sandford  v.  McLean,  3 
Paige  (N.  Y.)  117,  23  Am.  Dec.  773;  Banta  v. 
Garmo,  i  Sandf.  Ch.  fN.  Y.)  384:  Terry  v. 
O'Neal,  71  Tex.  593;  National  Bank  v.  Cneh< 
ing,  Bi  Vt.  3s6:  Janney  v.  Stephen,  2  Patt  ft 
H.  (Va.)  II.  And  see  infra,  this  tide,  VII. 
Persons  Paying  or  Advancing  Money  to  Pay 
Debts  of  Others  —  fn  General  —  Votnnteers  and 
Strangers. 
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tion  in  respect  to  which  his  obligation  was  assumed ;  ^  but  it  is  otherwise  if  it 
grows  out  of  a  separate  transaction.'  But  the  "  separate  transaction "  rule 
does  not  apply  if  the  principal  has  availed  himself  of  the  set-off  in  a  joint 
action  against  himself  and  the  surety.'  This  privilege  has  been  held  not  to 
extend  to  equitable  defenses  accruing  to  the  principal  by  reason  of  the  cred- 
itor's breach  of  contract  —  e.  g,,  a  vendor's  breach  of  his  contract  to  convey 
good  title.* 

jf.  When  Surety  Is  Not  Subrogated  — (i)  Debt  Paid  by  Principal 
Debtor.  —  No  right  of  subrogation  arises  in  favor  of  the  surety  where  the  debt 
is  paid  by  the  principal  debtor  himself.* 

(2j  Surety  Indebted  to  Principal.  —  If  the  surety  is  himself  indebted  to  the 
principal,  neither  he  nor  his  creditor  will  be  subrogated  to  the  rights  of  the 
creditor  against  the  principal,  so  long  as  such  indebtedness  exists;*  but 
the  principal  will  not  be  permitted  to  collect  the  debt,  without  first  indemnify- 
ing the  surety,  especially  if  he  is  shown  to  be  insolvent.' 

(3)  Debt  Paid  Not  Enforceable  Against  Surety,  — A  surety  who  has  volun- 


1.  Sonty  Entltlfld  to  Bat-off  Qrowliig  Oat  of 
Bum  TruiMtlon  —  England.  —  Bechervaise  v. 
Lewis,  L.  R.  7  C.  P.  t7»  >  Moiphy  v.  Glass,  L. 
R.  3  P.  C.  408* 

Alabama.  —  Baines  v.  Barnes,  64  Ala.  375; 
Cole  V.  Justice.  8  Ala.  793. 

Illinois.  —  Waterman  v.  Oark,  76  III.  438. 

Indiana.  —  Myers  v.  State,  45  Ind.  160; 
Turner  v.  Simpson,  12  Ind.  413;  Slayback  v. 
Jones,  9  Ind.  470. 

Kentucky.  —  Hugbart  v.  Spratt,  78  Ky.  313. 

Louinaiia.  —  Stewart  v.  Levis,  42  La.  Ann. 
37. 

Miehigan.  —  McHardy  v.  Wadsworth,  8  Mich. 
350. 

Missouri.  —  Rabey  v.  Watson,  32  Mo.  App. 
438. 

North  Carolina. — Jarratt  v.  Martin,  70  N. 
Car.  45  Q. 

Tennessee.  —  Gill  v.  Morris,  1 1  Heisk. 
(Tenn.)  614,  27  Am.  Rep.  744;  Rodes  v. 
Crockett,  3  Ye^.  (Tenn.)  346,  34  Am.  Dec. 
489. 

And  see  the  title  Ssr-orr,  RBCoupuBitr,  and 
COUHTERCLAIlf,  vol.  25,  pp.  S40  ft  t'Q.i  558, 
578. 

An  Acoommodation  Indorser  of  a  Rot«  OlTen  fbr 
(Aatteli  Sold  may  be  subrogated  in  equity  to  a 
counterclaim  or  defense  accruing  to  his  prin- 
cipal on  account  of  breach  of  warranty  as  to  the 
qnali^  of  such  chattels,  where  the  principal  is 
insolvent,  or  where,  for  any  other  reason,  the 
allowance  of  such  defense  or  counterclaim  in 
favor  of  the  indorser  is  essential  to  his  pro- 
tection. Hiner  v.  Newton,  30  Wis.  640 ;  Mc- 
Donald Mfg.  Co.  V.  Moran,  52  Wis.  203. 

8.  SoTsty  Hot  Entitled  to  Be^off  Arising  from 
Sopamte  Trauastioa.  —  Gillespie  v.  Torrance, - 
35  K.  Y.  306,  83  Am.  Dee,  355,  aHirming  4 
Bocw.  (N.  Y.)  36 :  La  Farge  v.  Halsey,  i  Bosw. 
(N.  Y.)  171 ;  Lasher  v.  Williamson,  55  N.  Y. 
619.  Unless  the  principal  is  insolvent.  Morgan 
V.  Smith,  70  N.  Y,  537 ;  Coffin  v.  McLean,  80 
N.  Y.  560.  See  also  Emery  v.  Baltz,  22  Hun  (N. 
Y.)  434 :  Vaatine  v.  Dinan,  43  Mo.  269 :  State  v. 
Modrell,  ts  Mo.  431 ;  Thalheimer  v.  Crow,  13 
Colo.  .107. 

S.  Whm  *'8qMnte  Tramafltleii''  Bnle  Dom 
Vtt  Ap^. —  Waterman  on  Set-off,  i  337 ;  Him- 
fod  V.  Baogh,  8s  111.  435;  Harris  v.  Rivers,  53 
Ind.  316;  Concord  v.  Fillsbnry,  33  N.  H.  310; 
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Mahurin  v.  Pearson,  8  N.  H.  539;  Woods  v. 
Carlisle,  6  N.  H.  37 ;  Bathgate  e>.  Haskin,  59 
N,  Y.  333!  Springer  v,  Dwyer,  50  N.  Y.  19; 
Crist  V.  Brindle,  a  Rawle  (Pa.)  i3i ;  Brund- 
ridge  v.  Whitecomb,  i  D.  Chip.  (Vt.)  180; 
Wartman  v.  Yost,  33  Gratt  (Va.)  595. 

4.  Eqaltable  Doffeniai  Arlifaig  from  Crodlter*! 
Breach  of  Contract.  —  Lyon  v.  Leavitt,  3  Ala.  430 ; 
Lewis  V.  McMillen,  41  Barfo.  (N.  Y.)  420; 
Henry  v.  Daley,  17  Hun  (N.  Y.)  aio;  Putnam 
V.  Schuyler,  4  Hun  (N.  Y.)  166;  Rosa  v.  Wood- 
▼ille,  4  Jklunf.  (Va.)  334. 

6.  Bobt  Paid  hj  Prlneipal  Debtor.  —  Dilbnni 
V.  Youngblood,  85  Ala.  449;  Morrison  v.  Cas- 
sell,  35  lU.  368;  Tarbell  v.  Parker,  loi  Mass. 
165.  And  see  Shackleford  v.  Stockton,  6  B. 
Mon.  (Ky.)  39a :  Kinley  v.  Hill,  4  W.  ft  S.  (Pa.) 
426. 

6.  Soroty  Indebted  to  Frineipal.  —  Fulton  v. 
Harrington,  7  Houst.  (Del.)  182; Lewis  v.  Lewis, 
93  111.  337;  Wright  V.  Crump,  25  Ind.  339; 
Eaton  p.  Hasty,  6  Neb.  419,  39  Am.  Rep.  365 ; 
Coates's  Appeal,  7  W.  &  S.  (Pa.)  99.  And  see 
Matthews  v.  Blanks,  68  Ark.  497.  Compare 
Barney  r.  Grover,  28  Vt.  391. 

The  Mnoipal  May  Set  Off  a  Snbisqaont  Ua^ 
biUtj  to  him  on  the  part  of  the  surety,  against 
the  surety's  demand  for  subrogation ;  as,  when 
the  principal  afterwards  becomes  surety  for  his 
surety  and  as  soch  discharges  a  liability  of  the 
latter.    Harn'ngton  v.  Fnlton,  5  Del.  Ch.  492. 

Bat  the  surety's  right  of  subrogation  will  not 
be  affected  by  the  fact  that  the  principal  has  be- 
come surety  on  a  note  of  the  surety  which  was 
given  only  for  the  purpose  of  raising  money 
to  pay  the  original  principal's  debt.  Owen's 
Appeal.  II  W.  N.  C.  (Pa.)  a88. 

7.  Prlnofpal  Bcqoired  to  lodomnlfy  Sore^. — 
Abbey  v.  Van  Campen,  Freem.  (Miss.)  373; 
Mattingly  v.  Sutton,  19  W.  Va.  19- 

fcra^  liability  Available  as  Gonntorelalm.— 
In  Walker  v.  Dicks,  80  N.  Car.  263,  it  was  held 
that  a  surety,  before  he  has  suffered  from  his 
suretyship,  may  use  his  liability  as  such  as  an 
equitable  counterclaim  against  a  debt  due  from 
him  to  his  insolvent  principal.  And  this  de- 
fense will  avail  him  equally  against  an  assignee 
of  the  note  past  due  when  aligned,  or  assigned 
with  notice.  See  also  Scott  v.  Ttmberlake,  83 
U.  Car.  383 ;  Dorsbeimer  v.  Bucfaer,  7  S.  &  R. 
<P».)  9. 
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tarily  paid  a  debt  of  his  principal  which  he  could  not  have  been  compelled  to 
pay,  either  because  of  his  prior  release  from  the  obligation  of  suretyship/  or 
because  of  the  bar  of  the  statute  of  limitations,  will  not  be  entitled  to  subroga- 
tion.' Nor  will  the  right  be  extended  to  a  party  who  pays  a  debt  for  which 
he  supposes  himself  to  be  liable  as  surety,  when  in  fact  he  is  under  no  legal 
obligation  to  pay.'  But  the  right  exists  even  though  the  debt  paid  by  the 
surety  was  barred  by  limitation  as  against  the  principal^  provided  it  constituted 
a  valid  obligation  against  the  surety.' 

(4)  Subrogation  Unnecessary  for  Protection  of  Surety,  —  It  has  been  held 
that  a  surety  will  not  be  subrogated  to  the  rights  of  the  creditor,  unless  neces- 
sary for  his  protection.' 

(5)  No  Subrogation  Against  Rights  Prior  to  Obligation  of  Suretyship.  — 
Subrogation  will  not  be  enforced  in  favor  of  a  surety  so  as  to  defeat  an  interest 
acquired  and  held  by  a  third  party,  when  that  interest,  though  subordinate  to 
that  of  the  creditor,  is  prior  in  date  to  the  surety's  undertaking.* 

h.  Various  Instances  OF  Suretyship — (i)  Sureties  of  Decedents^  Bank- 
rupts, and  Corporations.  — A  luratr  of  %  Deoodmt  who  pays  a  claim  against  the 
estate  of  his  principal  is  subrogated  to  the  rights  of  the  creditor,' 

A  samjr  iO.  %  Buikrapt  will  be  substituted  in  the  place  of  a  creditor  of  the 
bankrupt  whose  claim  he  has  satisfied.® 


1.  Btbt  Rot  Bnfonoabl*  Acabut  tmtcj,  — 

Kimble  V.  Cummins,  3  Met.  (Ky.)  327;  Spil- 
man  v.  Smith,  15  B.  Mon.  (Ky.)  134. 

■ot  RwMiiary  that  Payment  Bo  Enfbrood  by 
Exeontion.  —  Provided  the  debt  paid  was  en- 
forceable, the  surety  is  entitled  to  subrogation 
even  though  execution  was  not  issued  against 
him.  McNeilly  v.  Cooksey,  a  Lea  (Tenn.)  39. 

Dobt  Paid  at  Bxproti  Ba^Mot  of  Prfnolpal.— 
A  surety  who  pays  the  debt  of  his  principal  at 
the  express  request  of  the  latter  will  be  subro- 
gated  to  the  rights  of  the  creditor  even  though 
it  turns  out  that  the  obligation  could  not  have 
been  enforced  against  him.  Lyth  c  Green,  ai 
N.  Y.  App.  Div.  300. 

2.  Payment  of  Dobt  Baired  by  Limitation. — 
Hatchett  v.  Pegram,  zi  La.  Ann,  ^^^\  Ran- 
dolph V.  Randolph,  3  Rand.  (Va.)  490. 

8.  BoUef  of  Saroty  ai  to  LlaUUty.  —  Dawson 
f .  Lee,  83  Ky.  49 ;  Bancroft  v.  Abbott.  3  Allen 
(Mass.)  524;  State  Bank  v,  Napier,  46  N.  Y. 
App.  Div.  406. 

Where  tho  Hiitake  Ii  One  of  Faot  and  not 
of  law,  the  rule  stated  in  the  text  does  not 
apply,  unless  it  should  appear  that  the  party  had 
the  means  of  correct  information  within  his 
power,  but  negligently  omitted  to  avail  him- 
self of  them.  Accordingly,  where  one,  in  the 
belief  that  he  was  surety  on  the  bond  of  an  ad- 
ministrator, settled  with  the  next  of  kin,  who 
were  under  the  same  impression,  the  adminis- 
trator being  insolvent,  he  was  adjudged  entitled 
to  be  subrogated  to  the  rights  of  the  next  of 
kin  against  the  real  sureties  on  the  bond.  Cope- 
hart  V.  Mhoon,  5  Jones  Eq.  (58  N,  Car.)  178; 
State  Bank  v.  Napier,  46  N.  Y.  App.  Div.  406. 

4.  Dabt  Barred  at  Againat  Prlnolpal  but  Valid 
tM  Against  Surety.  —  Darrow  c.  Summerhill, 
34  Tex.  Civ.  App.  208. 

5.  Subrogation  Hover  Enfteroed  Vhen  Unneeei- 
lary.  —  Myers  v.  Sierra  Valley  Stock,  etc., 
Assoc.,  122  Cal.  669;  Matter  of  Hewitt,  25  N. 
1.  Eq.  210.  And  see  Joliet,  etc.,  R  Co.  v. 
Healy,  94  III,  416.  Compare  Shirey  v.  Bicknell, 
87  111.  App,  429. 

Budn  of  Bhnri^  JBBirity  oa  Pnwm  Claim- 


ing Right.  —  Myers  v.  Sierra  Valley  Stock,  etc. 

Assoc.,  122  Cal.  669. 
6.  B^hta  Prior  to  Obligation  of  Soretydi^.  — 

Fishback  v.  Bodman,  14  Bush  (Ky.)  117; 
Farmers,  etc..  Bank  v.  Sherley,  13  Bush 
(Ky.)  304;  Johnson  v,  Morrison,  5  B.' Mon. 
(Ky.)  106;  Patterson  v.  Pope,  5  Dana  (Ky.) 
243. 

T.  ■nraty  «C  DModtnt  litltlod  to  Snbrogatioa. 

—  Harman  v.  Hamian,  6a  Neb.  452 ;  Drake  v. 
Coltrane,  Bud).  L.  (44  N.  Car.)  300.  And  see 
Taylor  v.  Taylor,  8  B.  Mon.  (Ky.)  419,  48 
Am.  Dec.  400. 

Surety  Sntltled  to  Benefit  of  Btepa  Taken  by 
Creditor  to  Colloot.  —  In  Braught  v.  (mffith,  t6 
Iowa  26,  it  was  held  that  a  surety  who  pays  the 
debt  upon  which  he  is  liable,  after  the  creditor 
has  "  stated,  awom  to,  and  filed  the  same  "  as 
a  claim  against  the  estate  of  tiie  decoued  princi- 
pal debtor,  as  required  by  Rev.  Stat,  of 
lotoa,  9  2393,  stands  in  the  place  of  the  creditor 
as  to  the  steps  already  uken  to  enforce  the 
claims  against  the  estate,  and  is  subrogated  to 
his  right  to  prosecute  the  same  to  an  allowance 
and  to  demand  payment  of  the  administrator  in 
the  class  in  which  it  was  placed  by  the  original 
filing. 

8.  SabrogattoB  d  Borety  of  Bankrupt. —  Wat- 
kins  V.  Worthii^ton,  2  Bland  (Md.)  509.  See 
also  the  title  Insolvency  and  Baxkbuptcy,  toL 

16,  p.  682. 

Repayment  of  Unlavfil  PraflBnaM  a  Condition 
Freoedent.  —  An  accommodation  maker,  ia- 
dorser,  or  surety  on  the  obligations  of  a  bank- 
rupt, who  pays  them  and  takes  them  up  after 

the  principal  debtor  has  given  a  preference 
thereon  to  their  original  holder,  cannot  present 
an  allowable  claim  against  the  estate  of  the 
bankrupt,  either  for  the  amount  owing  by  him 
upon  the  obligations  or  for  the  amount  that 
the  surety  paid  to  take  them  up,  unless  the 
amount  paid  to  give  the  preference  is  first  re- 
turned to  the  estate  of  tiie  bankrupt.  Swarts 
v.  Si^t.  (C.  C.  A.)  117  Fed.  Rep.  13.  And  see 
iHfra.  this  title,  XIV.  Enforcement  of  Right  — 
Claimant  Required  to  Do  Equity. 
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SotatiM  of  Corpomtioai.  —  Directors  of  a  corporation,  who  have  become  its 
sureties  to  creditors,  will,  on  insolvency,  be  subrogated  to  the  rights  of  the 
creditors.* 

(2)  Sureties  of  Fiduciaries,  ^Th^  sureties  of  a  fiduciary  who  are  com- 
pelled to  satisfy  a  liability  occasioned  by  his  default,  devastavit^  or  breach  of 
trust,  will  be  subrogated  to  all  the  rights  and  remedies  of  the  cestuis  que 
trustent,  creditors,  or  other  beneficiaries,  against  the  fiduciary  and  those  par- 
ticipating in  the  default,  devastavit,  or  breach  of  trust.'  This  rule  is,  perhaps, 
most  frequently  applied  in  favor  of  sureties  on  the  bonds  of  defaulting  admin- 
istrators;' but  it  is  equally  applicable  in  favor  of  the  sureties  of  guardians,* 
receivers,"  and  all  other  persons  occupying  a  fiduciary  relation.* 

lateopitian  of  Bnn^  to  Biffliti  of  Tidulury.  —  Where  a  trustee  bona  fide  incurs 
expense,  or  pays  out  money  in  behalf  of  the  trust  fund  to  realize  on  the  same, 
and  the  surety  has  to  make  good  the  expenditure,  the  latter  is  entitled  to  be 
subrogated  to  the  rights  of  the  trustee  to  reimbursement  out  of  the  trust 
fund.*  So  where  an  executor  has  a  claim  against  the  estate  of  his  testator 
for  commission,  a  surety  on  his  bond,  who  is  compiled  to  answer  for  his 
default,  will  be  subrogated  to  such  claim.® 

PftjrmMU  by  Surety  u  %  G«ditl0B  fneidut.  —  Although  the  gener^  rule  is  that 
the  right  to  subrogation  does  not  arise  until  the  default  of  the  principal  has 

1.  Direoton  Aotlng  u  SantlH  Entitled  to  Bub* 
nation.  —  Taylor  v.  Gray,  S9  N.  J.  Eq.  621. 
And  see  Sickels  Herold.  (C  PL  Gen.  T.) 
15  Misc.  (N.  Y.)  116. 

%.  fclifogatloa  of  BnzotlM  of  FIdaoUrtoo.— 
Farmers',  etc.,  Bank  v.  Fidelity,  etc.,  Co.,  108 
Ky.  384;  Blake  v.  Traders'  Nat  Bank,  145 
Mass.  13;  Pierce  ».  Holzer,  65  Mich.  263; 
Wemecke  v.  Kenyon,  66  Mo.  275 ;  Thompson  v. 
Humphrey,  83  N,  Car.  416;  Harris  v.  Harrison, 
78  N.  Car,  20a;  Wilson  v.  Doster,  7  Ired.  Eq. 
(42  N.  Car.)  a3i;  Walker  v.  Crowder,  2  Ired. 
Eq.  (37  N.  Car.)  478;  Fox  v,  Alexander,  i  Ired. 
Eq.  (36  N.  Car.)  340;  McClelland  v.  Davis,  4 
Lea  (Teon.)  97;  Edmonds  v.  Venable,  i  Patt. 
&  H.  (Va.)  121.  See  also  Pinckard  v.  Woods, 
8  Gratt.  (Va.)  140. 

8.  Snretlfls  of  Administrators,  —  Cowgill  v. 
Linville,  20  Mo.  App.  138;  Rhame  f.  Lewis,  13 
Rich.  E^.  (S.  Car.)  269;  Kennedy  v.  Pickens, 
3  Ired.  Eq.  (38  N.  Car.)  147;  Scott  v.  Patchtn, 
54  Vt.  353.  And  see  Stetson  v.  Monlton,  140 
Mass.  597. 

One  of  Two  (taretlss  on  an  Adndnbbitlon  Bond 
Who  Pays  One-hsif  of  a  debt  recovered  gainst 
the  insolvent  administrator  will  not  be  subro- 
gated to  the  rights  of  the  creditor  whose  debt 
he  has  discharged,  but  to  the  rights  of  the  ad- 
ministrator for  whom  the  debt  was  paid.  Clark 
V.  Williams,  70  N.  Car.  679. 

Whan  Hot  Valm^tod. —  A  surety  of  an  ad- 
ministrator who  has  been  compelled  to  pay  a 
judgment  recovered  00  his  bond  by  the  heirs 
cannot  maintain  a  suit  in  equity  against  an 
agent  of  the  administrator  who  has  moneys  be- 
longing to  the  estate  in  his  hands,  since  the 
remedy  of  the  heirs  themselves,  in  such  a  case, 
is  limited  to  an  action  at  law.  Winslow  v.  Otis, 
5  Gray  (Mass.)  360. 

4.  SmotlM  of  Chiudlans.  —  Sute  t>.  Atlrins, 
'  53  Ark.  303 ;  Gilbert  v.  Neely,  35  Ark.  25 ;  Mc- 
Neil V.  Morrow,  Rich.  Eq,  Gas.  (S.  Car.)  17a. 

Sabn^tloii  to  Bight  to  Enforoe  Eesalting 
Xroft.  —  The  surety  of  a  guardian  who  is  com- 
pelled to  make  good  to  the  ward  or  his  personal 
r^ctcntative  the  defalcation  of  his  principal, 


will,  in  equity,  be  subrogated  to  the  ward's 
right  to  enforce  a  resulting  trust  against  the 
guardian,  arising  out  of  the  purchase  by,  the 
latter  of  land  with  the  funds  of  the  ward,  and 
may  have  such  lands  sold  for  his  Teimbursement. 
Rice  V.  Rice,  108  111.  199. 

Vhon  Hot  Snbrogntod. — A  surety  on  the  bond 
of  a  guardian,  who  has  been  held  liable  for  the 
default  of  his  principal,  is  not  entitled  to  a 
dividend  from  the  assignee  of  the  guardian 
under  an  assignment  for  benefit  of  creditors, 
where  such  assignment  was  made  before  the 
default  by  the  guardian  occurred.  Church's 
Petition,  16  R.  I.  231. 

8.  lontioB  of  Boortnn.—  Oark  v.  Harrison- 
ville  First  Nat.  Bank,  57  Mo.  App.  277. 

6.  A  Surety  on  the  B<nid  of  an  Assignee  far  the 
Benefit  of  Creditors  who  has  been  held  liable 
for  a  devas%av\%  by  his  principal  is  subrogated 
to  the  rights  of  tbe  latter  and  of  creditors 
against  a  third  party  who  has  participated  in 
such  ievattavit.  Wheeler  v.  Hawkins,  116  Ind. 
SIS' 

Tho  BuottM  of  n  Bank  Oaahler  who  have  been 
compelled  to  make  good  a  loss  caused  by  stock- 
gambling  transactions  of  their  principal  will  be 
subrogated  to  the  rights  of  the  bank  against 
the  broker  responsible  for  the  loss.  Mendel  v. 
Boyd,  (Neb.  1902)  91  N.  W.  Rep.  860. 

7.  Surotj'Bahngnted  to  Bights  of  Tnitoo.— 
Boyd  V.  Myers,  la  Lea  (Tenn.)  175. 

The  Surety  of  an  Administrator  who  pays  a 
debt  of  the  intestate  which  the  administrator 
had  become  bound  to  pay,  is  entitled  to  the 
same  lien  on  the  estate  which  the  administrator 
would  have  had,  had  he  paid  the  debt,  (jowing 
V.  Bland,  z  How.  (Miss.)  813. 

A  Snrety  for  the  Tmstoes  of  a  Choroh  on  their 
ndte  for  the  payment  of  money  advanced  to 
boild  the  church,  who  pays  the  obligation  of  the 
trustees,  is  entitled  to  be  subrogated  to  their 
rights  to  enforce  payment  of  the  debt  against 
the  church,    Bushong  f.  Taylor,  82  Mo.  660. 

8.  Ssrety  of  Exeontor  Sahrogated  to  Sight!  of 
FrindpaL  —  Albro  v.  Robinson,  93  Ky,  19s. 
And  see  Oark  v.  Williams,  70  N.  Car.  679. 
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been  made  good,  yet  it  seems  that  if  he  is  insolvent,  or  there  has  been  fraud, 
subrogation  will  be  enforced  before  payment.' 

Tdtutar;  Patymnit  by  Snnty.  —  It  has  been  held  that  when  the  surety  is  bound 
to  make  good  money  owing  by  the  guardian  on  his  bond,  he  need  not  wait 
until  judgment  or  execution,  but  may  pay  at  once  and  succeed  to  all  the 
securities  of  the  creditors  or  beneficiaries  in  the  bond,  and  also  to  all  the  secur- 
ities in  the  hands  of  his  cosureties,  though  they  were  intended  for  the  latter's 
indemnification  alone,  unless  he  consented  that  they  might  be  given  to  his 
exclusion.  But  in  such  a  case  the  surety,  by  paying  voluntarily,  undertakes 
the  burden  of  establishing  the  fact  of  his  obligation  to  pay.* 

(3)  Sureties  on  Official  Bonds  —  (»)  In  Oownl.  —  Sureties  on  bonds  of  gov- 
ernment officials,  on  being  compelled  to  make  good  the  default  of  their  princi- 
pal, will  be  subrogated  to  the  position  of  the  government,  in  respect  of  all  its 
securities,  Hens,  and  priorities,  for  the  purpose  of  enforcing  reimbursement 
from  their  principal,'  or  contribution  from  their  cosureties.^  And  it  is 
immaterial  now  the  government's  right  of  priority  originated  —  whether  out 
of  common-law  prerogative,  positive  statute,  or  contract ;  once  established 
that  it  is  entitled  to  rank  as  a  preferred  creditor,  the  same  preference  will  be 
upheld  by  way  of  subrogation  for  the  benefit  of  the  surety.* 

Where  tlw  Coniideratlen  of  tb*  Coatiaot  of  flnretyihlp  li  lU^al  the  sureties  are  not 
entitled  to  subrogation.* 

(b)  BoTfttlra  of  8tat«  or  Coonty  Treuozor,  —  In  accordance  with  the  general  princi- 
ples already  stated,  sureties  on  the  bonds  of  state'  or  county  treasurers  who 
are  held  liable  for  the  defaults  of  their  principals  are  subrogated  to  the  rights 
of  the  state  or  county  against  such  principals,  and  against  all  persons 
participating  in  their  misfeasance.** 

(0)  Bnntlet  of  Tax  Collootor. — The  sureties  of  a  tax  collector,  on  being  com- 
pelled to  make  good  a  loss  arising  from  the  misappropriation  of  tax  money  by 
tHe  collector,  are  entitled  to  be  subrogated  to  all  the  rights  and  remedies  of 
the  government  against  their  principal;*  and  they  may  follow  the  money 
in  the  hands  of  all  persons  who  have  received  it  with  knowledge  of  its  true 

1.  When  Sabrogfttfon  Will  Be  Enforoed  Befiore  6.  Origin  of  OovernmoDt'i  Bigbt  of  Priority 

Payment.  —  Bunting  v.  Ricks,  2  Dev.  &  B.  Eq.  Immaterial.  —  Jackson  v.  Davis,  4  Mackey  (D. 

(as  N.  Car.)  130,  32  Am.  Dec.  699;  Powell  v.  C.)  194;  Orem  v.  Wrightson,  51  Md.  34,  34  Am. 

Jones,  I  Ired.  Eg.  (36  N.  Car.)  337;  Adams  v.  Rep.  aS6;  Myers  v.  Miller,  45  W.  Va.  595. 

Cleaves,  10  Lea  (Tenn.)  367.  6.  Ramsay  v.  Whitbeck,  183  III.  550,  holding 

S.  Voluntary  Payment  by  Soroty.  —  Fishback  tbat  persons  who  have  become  sureties  upon 

V  Weaver,  34  Ark.  569.  the  bond  of  a  public  officer  under  a  contract 

8.  SaretiBe  en  Official  Bonds.  —  Hunter  v.  U.  providing  for  the  deposit  of  public  funds  in  a 
S.,  5  Pet.  (U,  S.)  173;  Knighton  f.  Curry,  62  private  bank,  contrary  to  law,  were  not  sub- 
Ala.  404;  West  V.  His  Creditors,  3  La,  Ann.  rogated  to  the  rights  of  the  state  against  the 
529;  Miller  v.  Woodward,  8  Mo.  169;  Dias  v.  officer,  on  making  good  his  default. 
Bouchaud,  10  Paige  (N.  V.)  445;  Myers  v.  7.  tan^  of  State  Treasnrsr  Subrogated  to  Bfghte 
Miller,  45  W.  Va.  595.  and  Prioritiei  of  State,  —  Whitbeck  v.  Ramsay, 

Amtiet  on  the  Bond  of  a  Oonrt  Olaifc,  who  74  III-  App.  534. 

have  been  held  liable  for  the  default  of  their  8.  Surety  of  Conn^  Trpanri'''.  —  Stokes  v. 

principal,  will  be  subrogated  to  the -rights  of  the  Little,  65  111.  App.  355;  Skipwith  v.  Hurt,  94 

state  against  a  bank  which  has  participated  in  Tex.  322. 

such  default.    American  Bonding  Co.  v.  Na-  Keasore  of  Beoovery.  —  In  Pennsylvania,  a 

tional  Mechanics'   Bank,  (Md.  1903)   55  Atl.  surety  on  the  bond  of  a  county  treasurer,  upon 

Rep.  395-  being  compelled  to  make  good  the  default  of 

But   where   fraudulent   witness  certificatea  his  principal,  will  be  subrogated  to  the  rights  of 

issued       a  deputy  clerk  have  been  sold  to  in-  the  county  upon  the  bond,  and  without  any 

nocent  purchasers  for  value,  sureties  upon  the  formal  order  of  substitution  may  claim  thereon 

official  bond  of  the  clerk  have  no  right  of  sub-  a  dividend  out  of  the  assigned  estate  of  the 

rogation  against  such  purchasers  upon  being  treasurer.    In  such  a  case  the  dividend  is  to  be 

compelled  to  reimburse  the  state  for  money  paid  awarded,  not  upon  the  penalty  named  in  the 

thereon.    Stewart  v.  Com.,  104  Ky.  489.  bond,  but  upon  the  amount  the  surety  has  been 

4.  Contribation  fl*om  Coaurcrtiss  Enforoed  by  compelled  to  pay ;  the  latter  being  the  real  debt 

Subrogation.  —  Jackson  v.  Davis,  4  Mackey  (D.  Boltz's  Estate,  133  Pa.  St.  77. 

C.J  104;  Orem  v.  Wrightson,  51  Md.  34,  34  9.  SnreMes  nf  Tax  GoUeotor.  —  Scbnessler  v. 

Am.  Rep.  286;  Robertson  v.  Trigg,  32  Gratt  Dudl^,  80  Ala.  547.  60  Am.  Rep.  124;  Irfay 

(Va.)  76.  V,  Livingston,  81  G«.  281 ;  Hook  v.  RichaoB, 
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character.^  In  some  jurisdictions,  sureties  of  tax  collectors  on  making  good 
the  default  of  their  principal  arising  from  his  failure  to  collect  taxes  are  held 
to  be  entitled  to  subrogation  to  the  rights  and  remedies  of  the  government 
against  the  derelict  taxpayers.*  while  in  other  jurisdictions  this  right  is  denied.' 

(d)  ■oTotlM  (rf  Oieriff.  —  As  a  general  rule  sureties  on  tne  official  bond  of  a 
sheriff  who  have  been  obliged  to  answer  for  the  default  of  their  principal  are 
entitled  to  relief  by  subrogation.*  Thus  where  they  pay  a  judgment  against 
the  sheriff  for  an  erroneous  seizure  of  property  they  will  be  subrogated  to  his 
rights  in  respect  to  any  indemnity  which  he  may  have  demanded  and  received 
from  the  judgment  creditor,"  and  also  to  the  rights  of  the  owner  of  the 
property  seized  against  the  party  in  whose  favor  the  seizure  was  made.*  If 
they  are  obliged  to  pay  a  judgment  on  account  of  the  failure  of  the  sheriff  to 
return  a  writ  or  make  collection  of  a  debt,  they  are  entitled  to  be  subrogated 
to  the  lien  of  the  judgment  creditor.'  If  held  liable  for  his  failure  to  pay 
over  money  collected  on  execution,  they  are  subrogated  to  the  rights  of  the 
execution  plaintiff  both  against  the  sheriff  and  the  execution  defendant.* 
And  sureties  of  a  sheriff  who  are  held  liable  for  the  default  of  a  deputy  will 
be  subrogated  to  all  the  rights  of  their  principal  against  such  deputy  and  his 
sureties.* 

(4)  Sureties  of  Vendee  and  Vendor  of  Lands  or  Chaiteb  —  (*)  SontiM  ot 
VendM.  —  A  surety  for  the  purchase  price  of  land  has  a  right  to  be  subrogated 
to  the  lien  of  the  vendor  on  the  land,  on  being  compelled  to  discharge  the 
obligation  of  his  principal.^**   So,  sureties  for  the  purchase  price  of  land  sold 


us  111.  431 ;  Richeson  v.  Crawford,  94  111.  165; 
Baker  v.  Fi<klity,  etc.,  Co.,  73  S.  W.  Rep.  1025. 
a4  Ky.  L.  Rep.  3196;  Myers  v.  Miller.  45  W. 
Va.  S9S. 

8BX«tlN  Hot  Volvntsan  Tkonflt  Bond  !■  Irragv- 
lir.  —  Boone  County  Bank  v.  Byrum,  68  Ark. 

71- 

Ho  Bnbrogatton'Whare  Dabt  Paid  Ii  Beally  That 
A  Surety.  —  Turser  v.  Teague,  73  Ala.  554. 

Waiver  of  Bight  of  Sabn^aUoa. —  Crawford 
V.  Richeson.  loi  111.  351. 

1.  A  Bank  Whkh  Has  Participated  is  ths  Hil- 
•p^o^lation  of  Tax  .Honeys  by  the  collector 
will  be  held  liable  to  the  sureties  of  that  officer 
where  such  sureties  have  been  obliged  to  make 
good  the  default.  Carroll  County  Bank  v. 
Rhodes,  69  Ark.  43 ;  Boone  County  Bank  v. 
Bynim,  68  Ark.  71,  in  which  latter  case  it  was 
also  held  that  the  defendant  bank  could  not 
avail  itself  of  the  objection  that  the  sureties  had 
not  paid  to  the  state  the  interest  or  penalty 
imposed  by  statute  for  the  default  of  their 
principal. 

tt  b  Ho  DaCBBfe  that  the  party  recnving  the 
money  received  it  in  payment  for  property  sold, 
if  at  the  time  he  had  notice,  actual  or  con- 
structive, of  the  character  of  the  money ;  but  a 
hona  Hde  seller  for  a  valuable  consideration 
without  notice,  actual  or  constructive,  is  en- 
titled to  full  protection.  Brown  v.  Houck,  41 
Hun  (N.  Y.)  16. 

2.  Suntlea  Entitled  to  PabrogatiOD  AffUut 
MlnQaent  Taxpayers.  —  Livingston  v.  Ander- 
son, 80  Ga.  175.  See  also  White  v.  State,  51 
Ga.  25a;  Prather  v.  Johnson.  3  Har.  &  J.  (Md.) 
487. 

S.  Contra  —  SoretlaB  Hot  Subrogated  Against 
Taxpayer*. — Jones  v,  Gibson,  82  Ky.  561.  See 
also  Wallace's  Estate,  59  Pa.  St.  401 ;  Hinch- 
man  c  Morris,  29  W.  Va.  673. 

4.  BuotiM  of  nierlff  Entitled  to  Babrogatln.^ 
Sweet  V.  Jeffries,  48  Mo.  279. 


Sureties  of  Depa^  SloifC  —  Philbrick  v.  Shaw, 

61  N.  H.  356. 

Bights  of  Sureties  Where  Sheriff  Acts  as  Tax 
CoUactW.  —  See  supra,  this  section.  Sureties 
of  Tax  Collator, 

5.  UaMUtyfiff  Wnagftd  Boitore. —  People  v. 
Schuyler,  4  N.  Y.  173.  And  see  Meyer  Bros. 
Drug  Co.  V.  Davis,  68  Ark.  iia. 

6.  SkifF  V.  Cross,  zi  Iowa  459. 

7.  Failure  to  Betarn  Writ  or  Collect  Debt.— 
Bittick  V.  Wilkins,  7  Heisk.  (Tenn.)  307; 
Faires  v.  Cockerell,  88  Tex.  438;  Sayles  v. 
Taylor,  36  Tex.  313. 

In  Hissisiippi,  by  Statnte,  where  a  sheriff 
fails  to  make  due  return  of  an  execution,  and 
the  plaintiff  moves  against  him  and  his  sure- 
ties and  obtains  judgment,  and  recovers  from 
him  the  amount  thereof,  he  is  entitled  to  sue 
out  a  new  execution  on  the  original  judgment 
and  collect  the  money  for  bis  own  use ;  but  the 
statute  does  not  authorize  the  sureties  of  the 
sheriff  who  have  paid  money  for  him,  he  being 
dead,  to  pursue  the  same  course.  Dillon  v. 
Cook,  5  Smed.  &  M.  (Miss.)  773. 

Teohnloal  Failure  to  Betarn  Writ  —  Sureties 
Hot  Sabrogated.  —  Where  a  sherif!  has  collected 
money  under  legal  process  and  has  properly  ap- 
plied it  to  the  satisfaction  of  the  writ,  his  sure- 
ties have  no  right  of  subrogation  even  though 
they  are  compelled  to  answer  for  his  default  in 
failing  to  return  the  writ.  Wright  v.  Fitz- 
gerald. 17  Ohio  St.  635. 

8.  Offleer's  Failnre  to  Fay  Over  Honey.  —  Saint 
V.  Ledyard,  14  Ala.  244.  Compare  Bellows  v. 
Allen.  23  Vt.  i6g. 

9.  Sefanlt  of  Deputy.  —  Brinson  v.  Thomas,  2 
Jones  Eq.  (55  N.  Car.)  414,  67  Am.  Dec.  224 ; 
Blalock  V.  Pealfp,  3  Jones  Eq.  (56  N.  Car.)  323 ; 
Nehenjall  v.  Tyree.  .2  W.  Va.  .474. 

10.  Snrety  irf  Vendee  Snbrogated  to  Vond«r>i  Uea 
— Arktmsas. —  Beattie  v.  Dickinson,  39  Aric. 
205. 
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under  a  decree  of  a  court  of  equity,  where  the  title  is  retained  until  the  pur- 
chase price  is  paid,  are  entitled,  on  the  insolvency  of  their  principal,  before 
payment  of  the  debt,  to  enjoin  the  conveyance  of  the  land  and  to  have  it 
applied  to  their  relief,  even  though  the  purchaser  has  assigned  his  interest 
therein  to  a  third  person,*  And  where  a  judgment  is  recovered  for  the  pur- 
chase price  of  land  a  surety  of  the  vendee,  on  paying  such  judgment,  is  sub- 
rogated to  the  lien  thereof  against  all  land  owned  by  his  principal  in  the 
county  where  the  judgment  is  docketed,  including  the  land  purchased.* 

Biffliti  u  Agalnit  Babseqaent  Pnrohuert.  —  A  surety  for  the  purchase  price  of  land 
cannot  assert  his  right  to  subrogation  as  against  a  subpurchaser  of  part  of  the 
tract,  when  the  purchase  money  paid  by  the  latter  has  been  applied  in  partial 
payment  of  the  note  on  which  the  surety  was  bound.'  It  seems,  however, 
that  the  surety  may  be  subrogated  to  the  right  of  the  vendor  to  maintain  an 
action  against  a  subsequent  purchaser  of  the  property,  to  rescind  the  sale  as 
simulated  and  fraudulent,  although  made  before  payment  by  him  of  the  prin- 
cipal's debt.* 

Then  the  Vendor  Batalna  To  Lien  the  doctrine  of  subrogation  is,  of  course, 
inapplicable.'^ 

(b)  Sontleo  of  Vendor.  —  The  sureties  of  a  vendor  of  land,  on  a  bond  to  make 
title  to  the  purchaser,  may,  on  being  held  liable  for  the  default  of  their  prin- 

Surety  of  Vendee  In  ^eotment  Proceedingi.  — 

Where  upon  a  sale  of  laad  the  vendor  agrees  to 
reimburse  the  vendee  for  all  expenses  incarred 
by  the  latter  in  perfecting  his  title  to  the  land 
conveyed,  a  surety  of  the  vendee  in  ejectment 
proceedings  who  is  compelled  to  pay  damages 
and  interest  in  consequence  of  the  failure  of  the 
suit  will  be  subrogated  to  the  rights  of  the 
vendee  against  the  vendor  for  reimbursement. 
American  Land  Co-  v.  Grady,  33  Ark.  550. 

Surety  Ua  FarchaM  PiiM  of  ChatLel  EntiUed  to 
BobrofTMion.  —  Myres  v.  Yaple^  65  Hich.  403, 
60  Mich.  339. 

1.  Bnretleo  for  Prioe  of  Land  Sold  under  Deereo 
of  Ooort.  —  Green  v.  Crockett,  2  Dev.  &  B.  Eq. 
(33  N.  Car.)  390;  Polk  v.  Gallant,  a  Dev.  &  B. 
Eq.  (32  N.  Car.)  395,  34  Am.  Dec.  410 ; 
Shoffner  v.  Fogleman,  Winst.  Eq.  (60  N.  Car.) 
la;  Arnold  v.  Hicks,  3  Ired.  Eq.  (38  N.  Car.) 
17 ;  Barnes  v.  Morris,  4  Ired.  Eq.  (39  N. 
Cox.)  23;  Egerton  v.  Alley,  6  Ired.  Eq.  (41  N. 
Car.)  188.  See  also  Myres  v.  Yaple.  60  Mich. 
339;  Torp  v.  Gulseth,  37  Minn.  135;  Smith  v. 
Schneider,  23  Mo.  447;  Heniy  v.  Compton,  a 
Head  (Tenn.)  549. 

%.  Sabrogfttion  to  Lien  of  Judgment  for  ?ilet. 
—  Woods  V.  Douglas,  46  W.  Va.  657. 

8.  Subrogation  ai  Aninn  SnbfurBhawr.  — 
Sawyers  v.  Baker,  7a  Ala.  50. 

4.  Sabrogmtlon  to  Biglit  to  Baaolnd  Salo,  — 
Groves  v.  Steel,  a  La.  Ann.  480.  46  Am.  Dec. 
551.  See  alio  Torrcgano  v.  Segura,  a  Mart.  N. 
S.  (La.)  158;  Tatum  v.  Tatum,  i  Ired.  Eq.  (36 
N.  Car.)  113. 

6.  Failore  to  Retain  Vendor's  Lien. —  Miller 
V.  Miller,  Phil.  Eq.  (62  N.  Car.)  85.  See  also 
Bradford  v.  Marvin,  3  Fla.  463. 

Lien  BefuBod  to  Vendor  —  Bei  •  Jndieata  H 
Against  Surety.  —  Where  a  surety  pays  a  jodg- 
ment  on  a  purchase-money  note,  obtained  by 
the  vendor  against  himself  and  principal,  but  in 
the  suit  the  court  refuses  to  decree  a  vendor's 
lien  on  the  land,  he  may  not  subsequently  claim 
to  be  entitled  to  such  a  lien  by  subrogation  to 
the  rights  of  the  vendor ;  being  a  party  to  the 
action  in  which  the  vendor  was  refused  a  lion. 


Indiana.  —  Ballew  v.  Roler,  124  Ind.  557; 
Gerber  v.  Sharp,  73  Ind.  553. 

Kentucky.  —  Barnes  v.  Barnes,  (Ky.  1903)  72 
S.  W.  Rep.  28a;  Riggs  v.  Chapman,  (Ky.  1898) 
46  S.  W.  Rep.  692;  Higbkmd  v.  Anderson, 
(Ky.  1891)  17  S.  W.  Rep.  866;  Burk  v.  Chris- 
man,  3  B.  Mon.  (Ky.)  so. 

Maryland.  —  Tuck  v.  Calvert,  33  Md.  aog ; 
Ghiselin  v.  Fergusson,  4  Har.  &  J.  (Md.)  532; 
Magruder  v.  Peter,  11  Gill  &  J.  (Md.)  217. 

Missouri.  —  Fulkerson  v.  Brownlee,  69  Mo. 
371. 

North  Carolina.  —  Stenhouse  v.  Davis,  8s  N. 
Car.  432 ;  Ex  p.  Pettillo,  80  N.  Car.  50 ;  Walke 
V.  Moody,  6s  N.  Car.  599;  Ferrer  v.  Barrett,  4 
Jones  Eq.  (57  N.  Car.)  455. 

Pennsylvania.  —  Deitzler  v.  Miahler,  37  Pa. 
St.  82. 

Tennessee.  —  Carter  v.  Sims,  a  Heisk. 
(Tenn.)  166 ;  Ellis  v.  Roscoe,  4  Baxt.  (Tenn.) 
418;  Uxtell  If.  Mack,  4  Humph.  (Tenn.)  319, 
40  Am.  Dec.  648. 

Tetw.  —  Faires  v.  CockereU,  88  Tcx.  428. 

Virginia.  —  Hatcher  v.  Hatcher,  i  Rand. 
(Va.)  53. 

Contra.  —  McNeill  v.  McNeill,  36  Ala.  109,76 
Am.  Dec.  320;  Foster  v.  Athenxum,  3  Ala.  30a. 

Who  a  Surety  Within  Bule. —  Where  an  as- 
signee receives  a  promissory  note  of  a  third 
person  before  maturity,  in  consideration  of  the 
tuted  to  the  Hen  of  the  vendor  on  the  land,  and, 
executes  a  bond  to  the  assignor  to  make  him  a 
deed  when  the  note  is  collected  or  paid,  the 
maker  of  the  note  becomes  thereby  a  surety  for 
the  assignor,  and  will  be  entitled  to  be  substi- 
tuted to  the  lien  of  the  vendor  on  the  land,  and, 
the  payee  being  insolvent,  to  have  the  land  sold 
for  his  indemnity  in  advance  of  the  pasrment  of 
the  debt.  Galliher  v.  Galliber,  10  Lea  (Tenn.) 
23. 

Concealment  and  Bad  Taltli  on  tbe  part  of  one 
surety  for  the  purchase  price  of  land  will  not 
deprive  his  cosureties  of  their  rights  of  subroga- 
tion to  the  vendor's  lien  where  they  are  other- 
wise entitled  thereto.  Kleiser  v.  Scott,  6  Dana 
(Ky.)  138. 
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cipal,  be  subrogated  to  the  equitable  rights  of  the  vendee  as  against  a  subse- 
quent purchaser  of  the  land  at  a  sheriff's  sale  against  the  insolvent  vendor.* 

(5)  Surety  of  Surety,  —  The  sureties  of  a  surety  and  also  the  assignees  of  a 
surety  are  entitled,  precisely  as  the  original  surety,  to  be  substituted  in  the 
place  of  the  creditor  as  to  all  the  latter's  remedies  against  the  principal  debtor 
or  his  estate.*  But  the  surety  of  a  surety,  though  compelled  to  pay  the 
creditor,  is  not  entitled  to  be  substituted  to  the  latter's  position  for  the  pur- 
pose of  enforcing  payment  against  the  principal  debtor  if  the  latter  has  paid 
the  immediate  surety.' 

(6)  Cosureties.  —  A  surety  who  is  compelled  to  pay  the  debt  of  his  princi- 
pal is  entitled  to  be  subrogated  to  all  the  rights  and  remedies  of  the  creditor 
as  against  his  cosureties^  or  against  another  party  who  has  assumed  the 
payment  of  the  debt,  in  precisely  the  same  manner  as  against  the  principal 
debtor,*  unless  subrogation  would  work  injustice  to  intervening  creditors.* 
But  the  extent  of  this  right  will  be  regulated  by  what  he  actually  pays;  he 
may  not  speculate  in  the  common  debt  to  the  disadvantage  of  his  principal. 
Accordingly,  the  cosureties  will  be  entitled  to  the  benefit  of  any  compromise 
effected  by  the  paying  surety,  or  any  discount  that  he  has  obtained  by  paying 
the  common  debt  in  depreciated  currency,  notes  of  banks,  or  the  like.' 

{j\  Successive  Sureties.  —  A  surety  on  paying  the  debt  of  his  principal  will 
be  subrogated  to  the  rights  of  the  creditor  against  a  subsequent  surety.*  So, 
a  surety  on  a  second  bond  for  the  same  debt  will,  on  paying  the  first  bond  and 
taking  an  assignment  thereof,  be  substituted  to  the  rights  of  the  obligee  in 
the  first  bond  against  the  estate  of  the  deceased  obligor.*  But  a  surety  is  not 
entitled  to  subrogation  against  a  subsequent  guarantor  of  the  principal  debtor.'* 

(8)  IVi/e  as  Surety  for  Husband,  —  The  general  rule,  that  a  surety  paying 


he  is  bound  by  that  adjudicatiui.  Blake  v. 
Koons,  71  Iowa  356. 

1.  V6ttdoT*i  SoMtlw  8abro(«tod  to  Sitfbti  tX 
TmdM.  —  Freeman  v.  Hdianc,  a  Jonea  Eq.  (55 

N.  Car.)  44. 

S.  SontjttAMlfnMof  Ban^XntltlKltoSab- 
nsBtiaa.— HaU  V.  Smitli,  3  How.  (U.  S.)  96; 
Dodd  V.  A^iUon.  4  Dd-  Ch.  399:  King  v.  Bald- 
win, 3  Johna.  Ch.  (N.  Y.)  554;  Cheesebrough 
V.  Millard,  i  Johns.  Ch.  (N.  Y.)  412,  7  Am. 
Dec.  494;  Cuyler  v.  Ensworth,  6  Paige  (N.  Y.) 
3a;  Elwoodv.  Deifendorf,  s  Barb.  (N.  Y.)398; 
Rittenhouse  v.  Levering,  6  W.  &  S.  (Pa.)  190; 
McDaniels  v.  Flower  Brook  Mfg.  Co.,  aa 
Vl  xja\  1-eake  v.  Feivuson,  s  Gratt.  (Va.) 
419. 

8.  Whm  Hot  Babrontod  Anlait  Friadpal 

Debtor.  —  New  York  State  Bank  v.  Fleteher,  5 
Wend.  (N.  Y.)  85. 
4.  ftonty  SnInrofCAUd  Against  CosnratiM.  — 

Lidderdale  v.  Robinson,  a  Brock.  (U.  S.)  160, 
alfyrmei  la  Wheat.  (U.  S.)  594;  HoUingsworth 
V.  Pearson,  53  Iowa  53;  Felton  v.  Bissel,  25 
Uinn.  15;  Culler  v.  Ensworth,  6  Paiga  (N.  Y.) 
3a;  Blanton  v.  Bostic,  136  N.  Car.  418;  Croft 
t).  Moore,  9  Watts  (Pa.)  451;  Hess's  Estate, 
69  Pa.  St.  373;  Fleming  v.  Beaver,  a  Rawle 
(Pa.)  ia8,  19  Am.  Dec.  639;  Burrows  t>. 
M'Whann,  i  Desaus.  (S.  Car.)  409,  i  Am.  Dec. 
677;  German  American  Sav.  Bank  v.  Fritz,  68 
Wis,  390. 

In  Qrdar  to  Sseore  tli«  BaneAt  of  Uw  lian  of 
a  JoignuBt  as  ajninat  a  cosurety,  the  paying 
surety  should  ordinarily  resort  to  an  equitoble 
proceeding.  Hull  v.  Sherwood,  59  Mo.  1 73 ; 
McDaniel  v.  Lee.  37  Mo.  304. 

Yet  when  such  cosurety  has  made  a  motion, 
based  on  such  payment,  that  the  judgment  be 


canceled  and  declared  satisfied  as  to  all  the  de- 
fendants, the  court  may  order  the  judgment  to 
stand  as  against  him  to  the  extent  of  bis  lia- 
bility to  contribute,  and  may  award  execution 
thereon  against  him  for  that  amount.  .German 
American  Sav.  Bank  v.  Fritz,  68  Wis.  390. 

ft.  flonty  Subrogated  Against  Party  Aasnming 
Payment  of  Bebt.  —  Rodenbarger  v.  Bramblett, 
78  Ind.  313;  Gilbert  v.  Adams,  99  Iowa  519; 
Rodes  V.  Crockett,  3  Yerg.  (Tenn.)  346,  34  Am. 
Dec.  489. 

6.  No  Sabrcwstlon  to  Prcgodioo  of  Xnterreiilng 
Creditors.  —  Himes  v.  Keller,  3  W.  &  S.  (Pa.) 
401 ;  Lloyd  v.  Galbraith,  33  Pa.  St.  103. 

7.  Sight  United  to  Aaonnt  of  Anul  Pftynttt. 

—  Owen  V.  McGehee,  61  Ala.  440;  Jones  v. 
Bradford,  35  Ind.  30s ;  Hickman  tr.  McCurdy,  7 
J.  J.  Marsh.  (Ky.)  555  ;  Fuselier  v.  Babineau, 
14  La.  Ann.  777 ;  New  Bedford  Sav.  Inst.  v. 
Hathaway,  134  Mas^.  69,  45  Am.  Rep.  289; 
Kelly  v.  Page,  7  Gray  (Mass.)  213;  Apperson 
V.  Wilbourn,  58  Miss.  440 ;  Sinclair  v.  Reding- 
ton,  56  N.  H.  146;  Edmonds  v.  Sheaban,  47 
Tex.  443;  Tarr  v.  Ravenscroft,  la  Gratt.  (Va.) 
64a.  And  see  supra,  this  section,  d.  How  Far 
Subroeation  Will  Be  Carried. 

8.  Snrety  Subrogated  Against  Snbsoqnontfllirei^. 

—  McCormick  v.  Irwin,  35  Pa.  St,  iii. 
As  to  BnoeeisiTe  Sureties  In  Jndiaial  Proosedingi, 

see  infra,  this  section.  Sureties  in  Judicial  Pro- 
ceedings—  Subrogation  as  Between  Successive 
Surelies. 

8.  Bon^omSeeond  Bond  Faring  nntBoBd.— 

HodfTson  c  Shaw.  3  Myl.  &  K.  183. 

10.  Sorety  Vet  Sobrogatad  Against  Snbsequeat 
ChtaraDtor.  —  Longley  v.  Griggs,  10  Pick. 
(Mass.)  131.  And  see  Hamilton  v.  Johnston, 
8a  111.  39- 
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the  debt  of  his  principal  is  entitled  to  subrogation,  applies  in  favor  of  a  wife 
who  has  become  surety  for  the  debt  of  her  husband.'  A  wife  who  joins  with 
her  husband  in  a  mortage  of  her  own  property  to  secure  his  debts  occupies 
the  position  of  a  surety  *  and  is  entitled  to  be  subrogated  to  the  rights  of  the 
creditor  against  her  husband's  property.'  If  she  joins  in  a  mortgage  relin- 
quishing her  dower  in  her  husband's  estate,  she  will,  on  redeeming  the  mort- 
gage with  her  own  means,  be  subrogated  to  the  benefits  thereof,  as  against 
intervening  lien  creditors.* 

(9)  Sureties  in  Judicial  Proceedings  —  (»)  la  a«iiml.  —  A  surety  on  an  appeal 
bond  who  pays  the  judgment  after  affirmance  is  entitled  to  be  subrogated  to 
the  rights  of  the  plaintiff  in  the  judgment.'  And  the  sEune  equity  arises  in 
favor  of  sureties  who  have  been  held  hable  on  bonds  for  the  stay  of  execution,* 
bonds  to  restrain  the  enforcement  of  judgments,^  forthcoming  l>onds,'*  and 


1.  Wife  u  »ai«t7  Xntltlsd  to  flabrogfttloa. — 

In  re  Nickerson,  116  Fed.  Rep.  1003. 

Wife  Eatitled  to  Snlvogatloii  ApUait  SobMqiifliit 
UeaOrediton. —  Subsequent  lien  creditors  can- 
not compel  the  sale  of  the  wife's  property  to 
pay  the  husband's  debt  for  which  she  is  surety, 
so  as  to  give  them  the  benefit  of  the  husband's 
property.  If  her  property  is  taken  to  pay  a 
prior  lies  against  her  huslund,  for  which  she  is 
surety,  she  is  entitled  to  be  subrogated  thereto 
as  against  subsequent  lien  creditors.  Hall  v. 
Hyer.  48  W.  Va.  353. 

8.  See  generally  the  title  Separate  Piop- 

ESTY  OF  MaRKIED  WoMEK,  VOl.  2$,  p.  4I7. 

8.  WliiB  Joining  in  Xortgago  with  Hnsbud  % 
SontT  —  fffciotM.  —  Aguilar  v.  Aguilar,  s 
Madd.  414. 

CaHfomia.  —  Hassey  t>.  Wilke,  55  Cal.  525; 
Spear  v.  Ward,  so  Cal.  659. 

Indiana.  —  Orr  v.  White,  106  Ind.  341 ; 
Keller  v.  Orr,  106  Ind.  406 ;  Carithers  v.  Stuart, 
87  Ind.  434 ;  Moffitt  v.  Roche,  77  Ind.  48 ;  Med- 
sker  V.  Parker,  70  Ind.  509. 

Kansas.  —  Burtis  v.  Wait,  33  Kan,  478 ;  Hub- 
bard V.  Ogden,  aa  Kant  363. 

Maryland.  —  Snook  v.  Uundqr,  96  Md.  514; 
Johns  V,  Reardon,  11  Md.  465. 

Massachusetts,  —  Savage  v.  Winchester,  15 
Gray  (Mass.)  453. 

Michigan.  —  Carley  v.  Fox,  38  Mich.  3S7. 

Minnesota.  —  AUis  v.  Ware,  28  Minn.  t66; 
Agnew  V.  Merrit^  10  Minn.  308 ;  Wolf  v.  Ban- 
ning, 3  Minn.  soa. 

Missouri.  —  Barrett  v.  Davis,  104  Mo.  549; 
Wilcox  V.  Todd,  64  Mo.  388. 

New  Jersey.  —  McFillin  v.  HofTman,  43  N.  J. 
Eq.  144;  Hanford  v.  Bockee,  20  N.  J.  Eq.  101. 

New  York.  —  Erie  County  Sav.  Bank  v.  Roop, 
80  N.  Y.  591 ;  Albion  Bank  v.  Bums,  46  N.  Y. 
170;  Smidl  V.  Townsend,  25  N.  Y.  479;  Vartie 
V.  Underwood,  18  Barb.  (N.  Y.)  563;  Van 
Home  V.  -Everson,  13  Barb.  (N.  Y.)  526; 
Hawley  v.  Bradford,  9  Paige  (N.  Y.)  aoo,  37 
Am.  Dec.  390;  Neimcewicz  v.  Gahn.  3  Pa^ 
(N.  Y.)  614,  II  Wend.  (N.  Y.)  312;  Loomer  w. 
Wheelwright,  3  Sandf.  Ch.  (N.  Y.)  135;  Fitch 
V.  Cotheal.  2  Sandf.  Ch.  (N.  Y.)  29. 

North  Carttina.  —  Gore  v.  Townsend,  105  N. 
Car.  328 ;  Porvis  v.  Carstaphan,  73  N.  Car.  575. 

OAto.  —  Eisenbe^  V.  Albert,  40  Ohio  St.  631. 

Pennsylvania.  —  Shddle  v.  Weisblee,  16  Pa. 
St.  134- 

Tennessee.  —  Roach  v.  Hacker,  a  Lea  (Tenn.) 
A  inii  Wkow  Bqanto  Ittate  Sh  Bmb  Taken 


nndar  Foreelonure  of  a  mortgage  executed  by 
her  to  secure  a  loan  to  her  husband  will  be 
subrogated  to  the  rights  of  the  mortgagee 
against  a  third  party  who  has  converted  a  draft 
accepted  by  the  mortgagee  to  insure  the  making 
of  the  loan  secured  by  the  mortgage.  Tobin  v. 
Kirk,  73  Hun  (N.  Y.)  229- 

4.  Wlf*  Badeening  from  Mortgage  Sabngatad 
ThmtO.  —  Jefferson  v.  Edrington,  53  Ark.  545. 
And  in  this  case  it  was  held  that  this  right  was 
not  ailected  by  the  fact  that  there  was  no  proof 
of  a  specific  intent  at  the  time  of  payment  to 
keep  the  mortgage  alive.  And  see  infra,  this 
title.  Persons  Interested  in  Encumbered  Estates. 

6.  SontiM  on  Arpoal  Boada.  —  Smith  v. 
National  Surety  Co.,  (Supm.  Ct.  Spec  T.)  aS 
MUc  (N.  Y.)  638,  a/Hrmtd  46  N.  Y.  App.  Div. 
633:  Green  v.  Milbank,  (Sapm.  Ct  Spec.  T.)  3 
Abb.  N.  Cas.  (N.  Y.)  138;  Faires  v.  Cockerell, 
88  Tex.  428;  Black  v.  Epperson,  40  Tex.  180; 
Hill  V.  Manser,  11  Gratt.  (Va.)  $22;  Leake  v. 
Ferguson,  3  Gratt.  (Va.)  420;  Rodgera  v. 
M'Quer,  4  Gratt.  (Va.)  81,  47  Am.  Dec.  715; 
M'Clung  V.  Beime,  10  Leigh  (Va.)  410,  34  Am. 
Dec.  739-  And  see  McDonald  o.  Aaay,  37  111. 
App.  469.  Compare  Babbitt  v.  McDefmott,  (N. 
J.  1893)  26  Atl.  Rep.  889;  Wadley  v.  Poucfaer, 
(Supm.  Ct.  Gen.  T.)  9  N,  Y.  Supp.  50. 

Bi|;hta  as  Against  Othor  Lienholden. —  Sure- 
ties in  an  appeal  bond  who  pay  the  same  have 
no  equities  superior  to  those  of  incumbrancers 
subsequent  to  the  lien  of  the  plaintiff  in  the 
judgment  appealed  from  but  prior  to  the  nnder- 
taking  of  the  sureties  themselves.  Povrell  v. 
Allen,  II  III.  App.  139. 

But  their  equities  are  superior  to  those  of  a 
purchaser  in  good  faith,  who  buys  the  land  on 
which  the  judgment  is  a  lien  after  the  execu- 
tion of  the  ^>pea1  bond.  Peirce  v.  Hlggins,  loi 
Ind.  178. 

0.  Burety  In  Stay  BmA. —  Davis  v.  Schlent- 
mer,  150  Ind.  47a;  Dessar  v.  King,  110  Ind.6g. 
And  see  Johnson  v.  Morrison,  s  B.  Mon.  (Ky.) 
106. 

Sorettaa  on  *  Bond  to  Stay  Exwmtlon  on  ap- 
peal, who,  after  affirmance,  are  compelled  to 
make  good  a  loss  of  the  property  levied  on,  will 
be  subrogated  to  the  benefit  of  the  judgment 
appealed  from.  Gifford  v.  Rising,  (Supm.  Ct. 
Gen.  T.)  12  N.  Y.  Supp.  43b. 

T.  Santr  on  Infnnetion  Bond  Sabrwratad  ta 
ToBdar*!  Uena  Held  by  Jndgmant  Oraditar.  — 
Darrow  v.  Summerhill,  34  Tex.  Civ.  App.  308. 

t.  A  Suaty  In  a  Torthooming  Bond  is  a  surety 
for  the  debt,  and  when  be  pays  it  he  is  entitled 
2H  Volume  XXVII. 
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delivery  bonds.'  But  where  two  joint  obligors  are  sued  and  one  of  them 
gives  bail,  such  bail  cannot,  on  being  compelled  to  pay  the  debt,  maintain  ui 
action  against  the  other  obligor  for  money  paid,  there  being  no  privity 
between  the  bail  of  one  obligor  and  his  co-obligor.* 

(b)  Sabrogttlon  M  B*twMii  •aoowiln  BurttiM.  —  The  general  rule  is,  that  one  who 
becomes  a  surety  in  the  course  of  legal  proceedings  against  the  principal,  for 
the  benefit  of  the  latter  alone,  without  the  assent  or  sanction  of  tne  surety  on 
the  obligation  in  suit,  will  not  be  subrogated  to  the  rights  and  remedies  of  the 
creditor  against  the  prior  surety  ;  on  tne  contrary,  he  is  entitled  to  stand  in 
the  creditor's  place  only  as  to  the  latter's  rights  against  the  principal ;  as  to 
any  prior  interest  in  the  property  which  may  be  under  pledge,  he  must  occupy 
the  place  of  the  debtor.'  There  are,  however,  a  few  decisions  which  seem  to 
run  counter  to  this  rule;^  and  it  is  clear  that  it  does  not  apply  where  the 
subsequent  surety  becomes  bound  for  a  purpose  in  which  both  the  principal 
and  the  prior  surety  have  an  interest,  and  the  assent  of  the  prior  surety  is 
expressly  given  or  mav  be  clearly  inferred  from  the  circumstances  of  the 
case.*    On  the  other  hand,  the  weight  of  authority  is  that  where  the  prior 


to  all  the  rights  of  the  creditor  against  the 
original  debtor  subsisting  at  the  time  he  became 
bound  for  the  debt.  Hill  v.  Manser,  ii  Gratt. 
(Va.)  533 ;  Rorer  v.  Ferguson,  g6.Va.  411 ;  Neal 
V.  Buffington,  43  W.  Va.  337. 

1.  SantlM  la  JMi-tvj  Bonda.  —  Dechard  v. 
Edwards,  a  Snecd  (Teno.)  93- 

%.  Ball  of  One  Joint  ObUjvor  Kot  0abr«g»t«d 
Agtiast  Othnr  Obllfor.  —  Carter  v.  Black,  4 
Dev.  &  B.  L.  (20  N.  Car.)  425 ;  Osbom  v.  Cun- 
ningham, 4  Dev.  &  B.  L.  (30  N.  Car.)  433. 
And  see  Hinton  v.  Odenheimer,  4  Jones  Eq. 
(57  N.  Car.)  406. 

Bail  of  %  Putiwr,  who  have  p^d  a  judgment 
against  him  for  a  partnerihip  ddit,  cannot  be 
subrogated  to  the  rights  of  the  judgment 
creditor  against  the  other  partners.  Bowman  v. 
Blodsett,  2  Met.  (Mass.)  308. 

S,  Snae«MdTft  SnrattM  In  JttdlflialFToeaadiBga— 
Uniitd  States.— -V.  S.  Bank  V,  Winston,  2 
Brock.  (U.  S.  )  252. 

Alabama.  —  Fitzpatrick  r.  Hill,  9  Ala.  783. 

Arkotuas.  —  Fletcher  v.  Menken,  37  Ark. 
3o6 ;  Chrisman  v.  Jones,  34  Ark.  73. 

CaK/omtci.  March  v.  Bamet,  121  Gal.  419, 
66  Am.  St.  Rep.  44. 

Indiana.  —  Barlow  v.  Deibert,  39  Ind.  16. 

Kentucky.  —  Bohannon  v.  Combs,  12  B.  Mon. 
(Ky.)  563;  Brandenburg  V.  Flynn,  12  B.  Mon. 
(Ky.)  397 ;  Kellar  v.  Williams,  10  Bush  (Ky.) 
216;  Hammock  V.  Baker,  3  Bush  (Ky.)  208; 
Hopkinsvtlle  Bank  v.  Rudy,  2  Bush  (Ky-)  S^^i 
Yoder  v.  Brigga,  3  Bibb  (Ky.)  aaS;  Paterson  v. 
Pope,  5  Dana  (Ky.)  241 ;  Harena  v.  Foudry,  4 
Met  (Ky.)  347. 

Nebraska.  —  Anderson  v,  Hendriekson,  (Neb. 
1901)  95  N.  W.  Rep.  844. 

New  Kor*.  —  Cullif ord  v.  Walser,  158  N. 
Y.  65,  70  Am.  St.  Rep.  437  i  Hinckley  v.  Kreitz, 
58  K.  Y.  583.  See  Qieatcr  v.  Broderick,  131 
N.  Y.  549. 

North  Carolina.  —  Daniel  v.  Joyner,  3  Ired. 
Eq.  (38  N.  Car.)  513. 

Ohio.  —  Denier  v.  Myers,  30  Ohio  St  336 ; 
Smith  V.  Bing,  3  Ohio  33. 

Pennsylvania.  —  Armstrong's  Appeal,  5  W.  & 
S.  (Pa.)  33«. 

Teimtssee.  —  HooTC  v.  Lassiter,  16  Lea 
(Tenn.)  630;  Coles  v.  Anderson,  8  Humpb. 
(Tenn.)  489;  Chaffin  v.  Campbell,  4  Snecd  (Tenn.) 
a;  C  9l 


184;  Tennessee  Hospital  v.  Fnqua,  1  Lm 
(Tenn.)   608;   Higgs  v.  Laadmm,  i  (^Idw. 

(Tenn.)  81. 
Vermont.  —  Pierson  v.  Catlin,  18  Vt.  77. 
KiVjiftio.  ~  Hanby  v.  Henritze,  85  Va.  177; 
Sherman  v.  Shaver,  75  Va.  i ;  Gireni  v.  Nel- 
son, 10  Leigh  (Va.)  397;  Langford  v.  Perfin,  5 
Leigh  (Va.)  552;  Bentley  v,  Harris,  3  Gratt. 
(Va.)  358. 

West  Virginia. —  Dent  V.  Wait,  9  W.  Va.  41. 
Wisconsin.  —  Riemer  v.  Schlitz,  49  Wis.  373. 
Soroty  on  Injnnotion  Bond  Hot  BnbrMatad 
Almost  SBret7  on  Fortbeomii^  Bond. —  Doug- 
lass f.  Fagg,  8  Leigh  (Va.)  588- 

4.  8abM4imt  Snn^  tabngatad  to  B^kti  «f 
(taaditor  A^alnrt  Prior  Snre^.  —  In  Kane  v. 
State,  78  Ind.  103,  where  a  bond  with  surety, 
conditioned  for  the  observance  of  Ae  liquor 
laws,  was  executed,  and  fines  assessed  against 
the  obligor  for  violations  of  those  laws  were 
paid  by  a  third  person  as  surety  on  a  stay 
of  execution  for  such  fines,  it  was  held  that  such 
surety  was  entitled  to  be  subrogated  to  the 
rights  of  the  state  in  the  original  bond,  and 
might  recover  from  the  surety  tberdn  the 
amount  so  paid  to  the  use  of  tfae  principal. 
See  also  Desser  v.  King,  110  Ind.  69;  Burgett 
V.  Paxton,  99  111.  288. 

In  Looiiiina  it  is  held  that  the  later  surety 
i)  entitled  to  subrogation  against  the  prior 
surety,  on  the  ground  that  it  must  be  presumed 
that  be  relied  upon  the  nnderUking  of  the  first 
surety  as  a  protection  against  loss.  Howe  v. 
Frazer.  3  Rob.  (La.)  434. 

5.  Whm  SalMeqaent  Snretjr  VUl  Be  tabrogatod. 
—  Monson  v.  Drakeley,  40  Conn.  552,  t6  Am. 
Rep.  74 ;  Howe  v.  Frazer,  2  Rob.  (La.)  4^4  \ 
Smith  V.  Anderson,  18  Md.  520;  Dillon  v. 
Scofield,  II  Neb.  419;  Hartwell  v.  Smith,  15 
Ohio  St.  300;  Yeager's  Appeals.  (Pa.  1887)  8 
Atl.  Rep.  225  :  Cowan  v.  Dimcan.  Meiga  (Tenn.) 
470.  See  also  Craythome  v.  Swinburne,  14  Vea. 
Jr.  160:  Harris  v.  Warner,  13  Wend.  (N.  Y.) 
400;  Harrison  v.  Lane,  5  Leigh  (Va.)  414,  27 
Am,  Dec.  607. 

tabrogatloB  bj  Agr««me«  with  Orodlter.— 
In  La  Grange  v.  Merrill,  3  Barb.  Ch.  (N.  Y.) 
625,  it  was  held  that  where  a  judgment  has 
been  recovered  againat  tb«  prindpal  d(A>tor  and 
sureties,  and  a  Aird  par^  agrect  with  tt« 
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surety  is  compelled  to  pay  the  debt  he  will  be  subrogated  to  the  rights  of  the 
creditor  against  the  subsequent  surety ;  ^  although  there  are  some  jurisdictions 
in  which  it  is  held  that  neither  the  prior  nor  the  subsequent  surety  is  entitled 
to  subrogation  against  the  other.* 

(lo)  Codebtors,  Tenants  in  Common,  and  Partners  ~  {t.)  Codebton.  —  A  joint 
debtor  who  has  been  compelled  to  pay  the  whole  debt  or  more  than  his  share 
thereof  is  regarded  as  a  surety  for  his  codebtor,  and  will,  in  the  absence  of  a 
contravening  equity,  be  subrogated  to  the  rights  of  the  creditor  against  the 
latter  for  his  ratable  share  of  the  debt.*  He  will  be  entitled  to  the  benefit  of 
collaterals  deposited  with  the  creditor  by  the  other  joint  debtor,  and  will 
have  a  lien  on  such  securities  in  the  hands  of  the  creditor  to  the  extent  of  the 
share  which  the  other  joint  debtor  should  have  paid.* 

If  the  Dabt  Be  OompromiMd  or  Paid  in  Dopradatad  Oorrtnoy,  the  actual  outlay,  and  not 
the  nominal  amount  of  the  debt,  will  regulate  the  extent  the  paying  debtor's 
recovery  against  his  codebtor.' 


creditor  to  become  surety  for  the  debt,  upon 
an  agreement  with  such  creditor  that  the  now 
surety  shall  have  the  benefit  of  the  judgment, 
he  has  a  prior  equity  over  the  first  sureties, 
and  is  entitled  to  enforce  the  collection  of  the 
judgment  for  bis  own  benefit  and  protection, 

1.  Prior  Snroty  Babr^ted  Against  Sabtoqnent 
•nnfej  —  England.  —  Parsona  v.  Briddock,  a 
Vera.  608;  Wright  V.  Morley,  11  Ves.  Jr.  as. 

Illinois.  —  Friberg  v.  Donovan,  33  IlL  App. 
58. 

Indiana.  —  Opp  v.  Ward,  135  Ind.  241,  ai 
Am.  St.  Rep.  aao ;  Graeter  v.  De  Wolf,  iia  Ind. 
I ;  Hays  v.  Wilstacfa,  lot  Ind.  too ;  Opp  V.  Ten 
Eyck,  99  Ind.  345. 

Kentucky.  —  Wilson  v.  Wilson,  (Ky.  1899) 
50  S.  W.  Rep.  a6o;  Brandenburg  v.  ¥\ynti,  la 
B.  Mon.  (Ky.)  397;  Pattenmi  v.  Pope,  5  Dana 
(Ky.)  a4i. 

New  Kor*.  — Cttlliford  v.  Walser,  158  N.  Y. 
6s,  70  Am.  St.  Rep.  437. 

North  Carolina.  —  Hanner  v.  Douglass,  4 
Jones  Eq.  (57  N.  Car.)  362. 

Ohio.  —  Hartwell  v.  Smith,  15  Ohio  St.  305. 

Pennsylvania.  —  Schnitzel's  Appeal,  49  Pa. 
St.  33;  McCormick  v.  Irwin,  35  Pa.  St.  iii  ; 
Bums  V.  Huntingdon  Bank,  i  P.  &  W.  (Pa.) 
395;  Pott  V.  Kathans.  i  W.  &  S.  (Pa.)  155,  37 
Am.  Dec.  456. 

Tennessee,  —  Winchester  v.  Beardin,  10 
Humph.  (Tenn.)  347,  51  Am.  Dec  703;  Mc- 
Neilly  v.  Cooksey,  2  Lea  (Tenn.)  39. 

Texas.  —  Mitchell  v.  De  Witt,  35  Tex.  Supp. 
180,  78  Am.  Dec.  561. 

In  Rosenbaum  v.  Goodman,  78  Va.  lai,  the 
Goort  refused  to  subrogate  a  surety  on  a  replevin 
bond  to  the  rights  of  the  creditor  as  against 
sureties  on  appeal  bonds  subsequently  executed 
by  the  same  principal,  the  ground  of  the  deci- 
sion being  that  the  undertakings  of  the  different 
sets  of  sureties  were  entirely  distinct. 

S.  Ko  Babngatlon  aa  Botween  SuooMiive  Bore- 
ties.  —  Morse  v.  Williams,  22  Me.  17;  Semmes 
i>.  Naylor,  ta  Gill  &  J.  (Md.)  358,  criticising 
Parsons  v.  Briddodc,  a  Vera.  608;  Holmes  v. 
Day,  108  Mass.  563. 

8.  Joint  Debtor  Sahrogated  Against  Codebtor 
—  United  States.  —  Pratt  v.  Law.  9  Cranch  (U. 
S.)  456;  Campbell  v.  Pratt,  5  Wheat.  (U.  S.)  ' 
439. 

Alabama.  —  Truss  v.  Miller,  116  Ala.  494. 
Arkansas,  —  Dowdy  v.  Bla|ce,  50  Ark.  aos,  7 
Am,  St  Rep.  83. 


Connecticut,  —  Sumner  v.  Rhodes,  14  Conn. 
135- 

Illinois.  —  Schoenewald  v.  Dieden.  S  III.  App. 
389. 

Indiana.  —  Rardin  v.  Walpole,  38  Ind.  146; 
Hall  V.  Hall,  34  Ind.  314. 
Kentucky.  —  Smith  v.  Latimer,  15  B.  Mon. 

(Ky.)  75- 

Louisiana.  —  Randolph  v.  Stark,  51  La.  Ann. 
iiai ;  Shropshire  v.  His  Creditors,  15  La.  Anp. 
705 ;  Whitehead's  Succession,  3  La.  Ann.  396. 

Maine.  —  Hatch  v.  Norris,  36  Me.  419; 
C^odall  V.  Wentworth,  30  Me.  323. 

New  Hampshire.  —  Newton  v.  Newton,  53  N. 
H.  537 ;  Henderson  v.  McDuffee,  s  N,  H,  38, 
20  Am.  Dec.  557. 

New  York.  —  Cornell  v.  Prescott,  a  Barb. 
(N.  y.)  16;  Cherry  v.  Monro,  a  Barb.  Ch.  (N. 
Y.)  61S. 

Oklahoma,  —  Keokuk  Falls  Imp.  Co.  v. 
Kingsland,  etc.,  Mfg.  Co.,  5  Okla.  43. 

Oregon.  —  Baer  v.  Ballingall,  37  Oregon  416. 
Pennsylvania.  —  Ackerman's  Appeal,  106  Pa. 
St.  I :  Roddy's  Appeal.  7a  Pa.  St.  98. 

Tennesset,-^Gnea]xw  v.  Pettit,  87  Tenn. 
467. 

yirginia.  —  Dobsrns  v.  Rawley,  76  Va.  537; 
Wheatley  v.  Calhoun,  la  I.eigb  (Va.)  364,  37 
Am.  Dec.  654 ;  Boyd  v.  Boyd,  3  Gratt.  (Va.) 
113;  Tompkins  v.  Mitchell,  2  Rand.  (Va.)  438. 

Contra  —  IVo  Babrogation  as  Between  Codebton. 
—  Bispham's  Equity,  9  337 ;  Dering  v.  Winchel- 
sea,  I  Hare  &  W.  Lead.  Cas.  83;  Aldrich  v. 
Cooper,  8  Ves.  Jr.  382 ;  McCormick  v.  Irwin,  35 
Pa.  St.  117.  See  also  Adams  v.  Keeler,  30  Ga. 
86;  Tompkins  v.  Chicago  Fifth  Nat.  Bank,  53 
111.  57;  Stanley  v.  Nutter,  16  N.  H.  aa;  Hen- 
drickson  v.  Hutchinson,  29  N.J.  L.  180;  Morley 
V.  Stevens,  (Supm.  Ct.  Spec.  T.)  47  Hov/.  Pr, 
(N.  Y.)  338;  Greiner's  Estate,  3  Watts  (Pa.) 
414- 

4.  Joint  Debtfff  Entitled  to  OoUaterala  Depoaitod 
by  Codsbtor.  —  McCready  v.  Van  Antwerp,  34 

Hun  (N.  Y.)  322;  Gould  v.  Central  Trust  Co., 
(Supm.  Ct.  Spec.  T.)  6  Abb.  N.  Cas.  (N.  Y.) 
381;  Vincent  v.  Logsdon,  17  Oregon  384:  Mc. 
Gonnigle  v.  McGonnigle,  5  Pa.  Super.  Ct.  16?, 
178. 

5.  Debt  Compromissd  or  Paid  In  Depreciated 
Cnrrenoy.  —  See  supra,  this  section,  d.  How 
Far  Subrogation  Will  Be  Carried.  See  also 
Shropshire  v.  His  Creditors,  15  La,  Ann.  705; 
Walker  v.  Mt^nicipality  No.  One,  5  La.  Ann.  iq, 
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Sabrogatien  Will  Hot  Be  Enformd  in  favor  of  one  apparently  a  joint  principal,  but 
really  a  surety,  to  the  prejudice  of  an  intervening  security  taken  by  a  creditor 
from  the  principal,  bona  Jide,  and  in  ignorance  of  the  suretyship.'  Nor  will  a 
copromisor  who  pays  a  debt  barred  by  the  statute  of  limitations,  against  the 
consent  of  his  codebtor,  be  subrogated  as  against  the  latter  * 

(b)  Tenant!  in  Common.  —  If  one  of  several  tenants  in  common  pays  off  a  lien 
binding  the  common  property,  there  will  be  no  merger  of  his  demand,  but  he 
will  be  considered  a  surety  for  his  cotenants,  and  subrogated  to  the  rights  of 
the  creditor  against  them  for  their  proportion  of  the  debt.'  Thus  where 
several  persons  are  interested  in  land  encumbered  by  a  mortgage,  whether  as 
tenants  in  common  of  the  whole  or  as  owners  of  distinct  parcels,  and  one  of 
them  redeems  for  the  protection  of  his  own  interest,  he  becomes  substituted 
in  equity  to  the  rights  of  the  mortgagee.*  And  one  of  two  joint  purchasers 
of  land,  who  pays  more  than  his  share  of  the  purchase  money,  will  be  subro. 
gated  to  the  rights  of  the  vendor  as  against  a  subsequent  purchaser  from  the 
other  vendee  with  notice,* 

Tko  Iil«B  OLiobargBd  Xut  Bo  an  Aotval  Exiitinf  Inonmbranoe,  and  not  a  limited  or 
inchoate  one,  in  order  to  entitle  the  tenant  discharging  it  to  subrogation 
against  his  cotenant.* 

(b)  Partnon.  —  Mere  payment  of  a  partnership  debt  by  one  partner  does  not 
entitle  him  to  subrogation  as  against  his  copartners.'    But  such  subrogation 


1.  Ko  Bobrogation  to  Pr^adioe  of  Intarrening 

BasDli^.  —  Orvia  v.  Newell,  17  Conn.  g?.  But 
see  Rojgers  v.  School  Trustees,  46  III.  428. 

S.  Debt  BaiTod  by  Unitatioiw.  —  ElUcott  v. 
Nichols,  7  Gill  (Md.)  85,  48  Am,  Dec.  546. 
See  Lovell  v.  Nelson,  11  Allen  (Mass.)  104,  87 
Am.  Dec.  706 ;  Screven  r,  Joyner,  i  Hill  Eq. 
(S.  Car.)  252,  26  Am.  Dec.  199. 

8.  Snbrogation  Between  Tenants  in  Common  — 
California.  —  Shaffer  v.  McCloskey,  101  Cal. 
576;  Calkins  v.  Stetnbach,  66  Cal.  117. 

Connecticut.  —  Lyon  v.  Robbins,  45  Conn. 
513;  Young  V,  Williams,  17  Conn.  393. 

Illinois.  —  Simpson  v.  Gardiner,  97  III,  337 ; 
Fisher  v.  Dillon,  62  III.  379. 

Indiana,  —  Higham  v.  Harris,  108  Ind.  246. 

Massachusetts.  —  Barker  v.  Flood,  103  Mass. 
474. 

Nebraska.  —  Oliver  v.  Lansing,  57  Neb.  352, 
New  York.  —  Sawyer  v.  Lyon,  10  Johns.  (N. 

Y.)  32;  Van  Home  v.  Fonda,  5  Johns,  Ch. 

(N.  Y.)  388;  Cornell  v.  Prescott,  2  Barb.  (N. 

Y.)  16. 

Pennsylvania.  —  Watson's  Appeal,  90  Pa.  St. 
426 ;  Gearhart  v.  Jordan,  1 1  Pa.  St.  325  ;  Champ- 
lin  i>.  Williams,  g  Pa.  St.  341  ;  Duncan  v.  Drury, 
9  Pa.  St.  332,  4g  Am.  Dec.  565. 

When  Faying  Cotenant  Will  Not  Be  Babri^ted 
u  Agafaat  FoTOhaHT  from  nonpaying  cotenant, 
see  Ohio  L.  Ins.,  etc,,  Co.  v.  Ledyard,  8 
Ala.  866;  Dark  f.  Warren,  SS  Ca.  575. 

4.  Mortage  Paid  by  One  Several  Persons  In- 
terasted  In  Land. —  Aiken  v.  Gale,  37  N.  H. 
501  ;  Hubbard  v,  Ascutney  Mill  Dam  Co..  20 
Vt.  402,  so  Am,  Dec.  41,  Sec  also  Newbold 
r-.  Sinart.  67  Ala.  326:  Carter  v.  Penn,  99  111, 
390;  Titsworth  V.  Stout,  49  111.  78,  95  Am.  Dec. 
577 :  Lowrey  v.  Byers,  80  Ind.  443 ;  Adams  v. 
I. a  Rose,  75  Ind.  471  ;  Rardin  v.  Walpole,  38 
Ind.  146;  Brooks  v.  Harwoo*,  8  Pick.  (Mass.) 
497;  Pease  v.  Egan,  131  N.  Y.  26a;  Colton  v. 
Colton,  3  Phila.  (Pa.)  24-  15  Leg-  Int.  (Pa.) 
20;  Gee  V.  Gee,  2  Sneed  (Tenn.)  395;  Rankin 
P,  91«cle,  I  He^d  (T«in.>  650.   And  see  infra, 


this  title,  IV.  Persons  Interested  in  Encumbered 
Estates. 

A  Tnuat  in  Common  Ii  ITot  Entitled  to  Snbro- 
gation upon  paying  off  a  mortgage  at  the  re- 
quest of  his  cotenant  in  order  to  prevent  fore- 
closure, but  he  is  entitled  to  contribution,  and 
to  a  lien  upon  his  cotenant's  share  for  reim- 
bursement. Koboliska  v.  Swehla,  107  Iowa  124, 
citing  Leacb  v.  Hall,  95  Iowa  619. 

5.  Joint  Farahaaer  of  Land  Entitled  to  Bnbroga- 
tion*  —  Dowdy  v.  Blake,  50  Ark.  205,  7  Am. 
St.  Rep.  88.  But  see  Engles  v.  Engtes,  4  Ark, 
286,  38  Am,  Dec,  37;  Walsh  v.  McBride, 
72  Md.  45,  in  which  last-named  case  it  was 
held  that  one  of  two  tenants  in  common  who 
paid  the  entire  purchase  money  and  took  a  note 
from  the  other  tenant  for  his  share  would  not, 
on  the  death  of  such  tenant,  be  subrogated  to 
the  vendor's  lien  on  his  interest  in  the  land. 
And  see  also  Furman  v.  McMillian,  2  Lea 
(Tenn.)  121  ;  Birdsall  V,  Cropsey,  29  Neb,  679, 

6.  Lien  Dlsobarged  Koat  Be  Aotnal  Eziatbig 
Inonmbranoe.  —  Preston  v.  Wright,  81  Me,  306, 
10  Am.  St.  Rep,  257.  See  also  Moon  v,  Jen- 
nings, iig  Ind.  130;  Oliver  v.  Montgomery,  42 
Iowa  36,  39  Iowa  601  ;  Weare  v.  Van  Meter,  42 
Iowa  128,  20  Am.  Rep.  616;'  Watkins  v.  Eaton, 
30  Me,  5*9,  50  •  -m.  Dec,  637 :  Hurley  v.  Hurley, 
148  Mass.  444 ;  Harrison  v.  Harrison,  56  Miss. 
174. 

Vendor's  Iden  Barred  by  Lapio  of  Time,  — 

Where  one  joint  tenant  discharges  a  vendor's 
lien  for  a  balance  of  purchase  money  due  on 
the  land,  after  that  lien  has  become  barred  by 
lapse  of  time,  he  will  have  no  recourse  against 
the  other  tenant  by  substitution  to  the  rights 
of  the  vendor.  Screven  v.  Joyner,  i  Hill  Eq. 
(S.  Car.)  253,  26  Am.  Dec,  199.  See  also  EUi- 
cott  V.  Nichols,  7  Gill  (Md.)  85,  48  Am.  Dec. 
546,  a  decision  based  on  the  same  principle. 

7.  Snbrogation  Between  Partnm.  —  Baily  c 
Brownfield,  20  Pa.  St.  45. 

"  The  Season  Why  Subnotion  Is  Fot  Allowed 
to  one  partner  as  against  bis  copartner,  or  to 
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will  be  allowed  where  a  partner,  after  dissolution  of  the  partnership,  pays  a 
6rm  debt  out  of  his  private  means ;  *  or  where  one  partner  is  compelled  to  pay 
a  debt  which  his  copartner  has  agreed  to  pay  ;  *  or  where  a  partner  who  has 
retired  from  a  firm,  and  has  been  indemnified  by  the  remaining  partners  against 
all  partnership  debts,  is  subsequently  compelled  to  pay  such  a  debt.  In  such 
a  case  the  retiring  partner  is  considered  a  surety  for  his  former  copartners.' 

Irfwa  to  SnrriTiiig  Partner  to  Vvj  Finn  Debti.  —  One  who  in  good  faith  lends  money 
to  a  surviving  partner,  which  is  faithfully  applied  by  the  latter  in  satisfaction 
of  the  firm  liabilities,  will  be  subrogated  to  the  rights  of  the  partner  to  have 
the  loan  repaid  out  of  the  firm  assets.^ 

A  TwrohMw  of  tho  Property  of  a  nrm  who  assumes  the  6rm  debts  succeeds  to  the 
rights  of  the  6rm  against  a  deceased  member  thereof  who  has  misappropriated 
firm  property.* 

A4iiutDient  of  PutnonUp  Aeoonnta  a  Conaitlon  Prooedont.  —  As  a  general  rule  there 
must  be  an  adjustment  of  the  partnership  accounts,  and  of  the  equities 
between  the  partners,  before  subrogation  will  be  enforced.* 

(ll)  Sureties  on  Obligations  to  Government  —  (a)  in  ewunl.  —  Sureties  on 
bonds  and  other  obligations  to  a  state  will,  as  a  general  rule,  on  paying  the 
debt  of  their  principal  be  subrogated  to  the  rights  of  the  state.' 


one  merely  a  joint  debtor  as  against  hio  co- 
debtor,  is  because  that,  aa  between  them,  there 
is  no  obligation  to  pay  the  debt  resting  upon 
one  superior  to  that  which  rests  upon  the  other." 
Per  Strong,  J.,  in  McCormick  v.  Irwin,  35  Pa. 
St.  III.  And  see  In  re  Hoge,  188  Pa.  St.  537. 
But  see  snpra,  this  sid>aection,  (o)  Codebtors, 

Bight  «(  Subrogation  Oonforred  by  Sutato.— 
A  partner  paying  off  a  judgment  against  the 
individuals  of  the  firm  for  money  borrowed  by 
them  in  their  individual  names,  but  for  use  in 
the  firm  business,  out  of  his  private  means,  is 
entitled  to  the  benefit  of  a  statute  giving  a 
debtor  who  pays  off  a  judgment  against  himself 
and  his  codebtors  the  right  to  issue  execution 
on  such  judgment  against  the  latter  for  reim- 
bursement. O'Bryan  v,  Neel,  S4  Ga.  134; 
Pearce  v.  Cliastain,  3  Ga.  226.  46  Am.  Dec.  433. 

And  under  the  statute  of  Indiana  s^dirogation 
will  be  enforced  in  favor  of  a  surviving  partner 
who  has  paid  joint  judgments  against  himself 
and  the  estate  of  a  deceased  partner.  Harter  v. 
Songer,  138  Ind.  161. 

1.  Payniont  of  Pirm  Debt  After  Dliiolatlon,  — 
In  re  Smith,  16  Nat.  Bankr.  Reg.  113;  Downs 
V.  Jackson,  33  111.  465,  85  Am.  Dec.  289;  Tib- 
betts  V.  Magrader,  9  Dana  (Ky.)  80;  Schuyler 
V.  Booth,  (Supm,  Ct.  App.  Div.)  79  N.  Y.  Supp. 
1 146:  GilfiUan  V.  Dewoody,  157  Pa.  St.  601; 
Eakih  v.  Knox,  IS  S.  Car.  14;  National  Bank  v. 
Gushing,  53  Vt  331  ;  Sands  v.  Durham,  99  Va. 
263*  86  Am.  St  Rep.  8S4,  reversing  98  Va.  393 ; 
Hill  V.  Huston.  15  Graft.  (Va.)  3S0. 

TUi  Blgbt  Has  Been  Extended  to  tho  XoproiMi* 
tativee  of  a  Deoeaied  Partner  who  have  paid  the 
partnership  debt  on  account  of  their  intestate. 
Sells  V.  Hubbell,  2  Johns.  Ch.  {N.  Y.)  394; 
Gee  V.  Humphries,  49  S.  Car.  353.  But  see 
Bartlett  v.  McRae,  4  Ala.  688 ;  Hogan  v.  Reyn- 
olds, 21  Ala.  56,  s6  Am.  Dec.  2,16. 

Where  a  Partnership  Creditor  Haa  Been  Paid 
Out  of  Partnarshlp  AMOts  the  partner  making 
the  payment  is  not  entitled  to  a  lien,  by  sub- 
rogation, on  the  separate  estate  of  his  copartner 
in  bankruptcy,  for  a  balance  found  due  him 
upon  settlement  of  the  partnership  affairs.  In 
rf  Smith,  16  Nat,  Bankr.  R^.  113. 


S.  Fannar  Paying  Debt  Aiinmed  by  Cvptxtan, 

—  Field  V.  Hamilton,  45  Vt.  35.  And  see  Shinn 
V.  Shinn,  91  111.  477;  Laylin  v,  Knox,  41  Mich. 
40. 

Prandalont  Oonveyanoo  Exeonted  by  Copartnor 
Taoatad.  —  Where  a  partner  pays  judgments  ob- 
tained by  the  firm  creditors  on  claims  which  by 
an  award  were  to  be  settled  by  his  copartner, 
the  former  is  entitled  to  be  sabrogated  to  tlic 
position  of  the  creditors,  and  may  maintain 
a  bill  to  vacate  a  fraudulent  conveyance  exe- 
cuted by  the  copartner.  Swan  v.  Smith,  S7 
Miss.  548. 

8.  Betlrlng  Partner  Indamnifled  Against  Vtnt 
Debts,  —  Brown  v.  Black,  96  Pa.  St.  483 ;  Scott's 
Appeal,  88  Pa.  St.  173;  Frow's  Estate,  73  Pa- 
St.  459;  Sanda  v.  Durham,  98  Va.  396.  See 
also  Conwell  v.  HcCowan,  81  111.  285;  Cherry 
V.  Monro,  2  Barb.  Cb.  (N.  ¥.)  618;  Buchanan 
V.  Clark,  10  Gratt  (Va.)  164. 

Betliing  Partner  Babrogatod  to  Benefit  of  Beenr- 
Itleo  in  Handi  of  Comre^.  —  Butler  v.  Birkey, 
13  Ohio  St.  $14. 

4.  Loan  to  SorvlTlng  Partner  to  Pay  Plrm  Debts, 

—  Durant  ».  Pterson,  134  N.  Y.  444,  31  Am.  St 
Rep.  686;  Haynes  v.  Brooks,  (Suinn.  Ct.  Spec. 
T.)  8  Civ.  Pro.  (N.  Y.)  106. 

5.  Babrmtion  of  Pnzehaaer  of  PartDanUp  Prop- 
erty. —  Mfller's  Estate,  157  Pa.  St  824- 

6.  Adjostment  of  Partnership  Acooonts. —  Bitt- 
ner  v.  Hartman,  139  Pa-  St.  632;  Fessler  f. 
Hickemell,  83  Pa.  St.  150;  Singizer's  Appeal, 
38  Pa.  St.  534.  See  also  Sbattuck  v.  Lawson, 
10  Gray  (Mass.)  405;  Lyons  v.  Murray,  95  Mo. 
23,  6  Am.  St  Rep.  17;  McDonald  v.  Holmes,  as 
Oregon  212;  Baiiy  V.  Brownfield,  30  Pa.  St  41. 

7.  A  Surety  for  a  Bank  Whlob  Is  a  Beposltory 
of  State  Fnndi,  on  being  compelled  to  pay  a  judg- 
ment against  him  on  the  bond,  will  be  subro- 
gated to  the  rights  of  the  state  against  assets  of 
the  b.mk  in  the  hands  of  its  receiver.  Cullinan 
V.  Union  Surety,  etc.,  Co.,  79  N.  Y.  App.  Dly. 
40Q-  * 

A  Sare^  on  a  Ilqnor  Boalar*B  Bond,  upon  pay* 
ment  of  a  judgment  thereon,  will  be  subrogated 
to  the  rights  of  the  state  against  the  undis- 
closed principal  in  the  bond,  and  may  maintain 
»«8  Voluoc  XXVJJ, 
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TM  tatefgatim  of  nnrai  TayUf  Tum  uA  Outou  Dttiw  to  the  rights  of  the 
government  is  discussed  in  a  subsequent  part  of  this  article.* 

(b)  Ball  in  Orimlul  Cmn.  —  While  ball  in  criminal  cases  may  be  subrogated  to 
the  means  of  enforcing  the  performance  of  that  which  the  recognizance  of  bail 
is  intended  to  secure  the  performance  of,  they  are  not  entitled  to  be  subro- 
gated to  the  peculiar  remedies  which  the  government  may  possess  for  collect- 
ing the  penalty ;  to  allow  the  latter  would  be  to  aid  the  bail  to  get  rid  of  their 
obligation  and  to  relieve  them  from  the  motives  to  exert  themselves  in  secur- 
ing the  appearance  of  the  principal.'  Nor  does  the  statute  entitling  sureties 
on  bonds  given  to  the  federal  government  to  subrogation  to  the  government's 
priority  embrace  recognizances  in  criminal  cases.'  So  in  England,  while  the 
sureties  of  a  crown  debtor  for  customs  and  other  civil  duties,  on  paying  the 
debt  of  their  principal,  are  entitled  to  have  the  benefit  of  prerogative  process 
to  aid  them  in  coercing  payment  from  the  principal  and  compelling  contribu- 
tion from  their  cosureties,^  the  rule  is  confined  to  such  cases,  and  it  is  not 
applied  in  favor  of  bail  in  criminal  proceedings;  indeed,  it  has  even  been  held 
that  the  law  raises  no  liability  on  the  part  of  the  principal  to  indemnify  his 
bail  for  what  they  have  been  compelled  to  pay  on  their  recognizance  by  reason 
of  his  default.* 

(12)  Underwriters  of  Loans.  —  Underwriters  of  a  loan  who  have  been  com- 
pelled to  pay  the  same  will  be  subrogated  to  the  rights  of  the  lender  against 
the  borrower  and  his  sureties.' 

2.  Babrogation  of  Chiarantors.  —  A  guarantor,  on  payment  of  the  debt  guar- 
anteed, will  be  subrogated  to  the  rights  of  the  creditor  against  his  principal,' 
and  his  coguarantors."  And  when  the  guaranty  of  a  bond  is  executed  at  the 
solicitation  of  the  obligee  therein,  his  assignee,  who  has  by  suit  and  judgment 
fixed  the  guarantor's  liability,  will  not  be  permitted  to  defeat  the  latter's  claim 
to  subrogation  on  the  ground  that  he  assumed  the  obligation  without  the 
request  of  the  principal  debtor.* 

Tk*  Ouruto'  of  %  tzvaimmisy  Voto  occupies  the  position  of  a  surety,  and  will  be 
subrogated  to  the  rights  of  the  holder  to  whom  he  has  been  compelled  to 
make  payment.**    If  the  note  be  secured  by  mortgage,  and  the  guaranty  be 

an  action  ag^st  him  for  ita  breach.    Oty  gation  Anting  from  Paymgn$  of  Toft*  and 

Truit,  etc,  Co.  v.  American  Brewing  Co.,  70  Duties. 

N.  y.  App.  Div.  511.    See  also  Kane  v.  State.  S.  Ball  in  Grinlnal  Oaaw  Hot  Snbrogated  In 

78  Ind.  103.   But  see  Knoll  v.  Marshall  County,  England.  —  Jonea  V.  Orchard,  16  C.  B.  614,  81 

114  Iowa  647,  for  a  case  in  which  subrogation  £.  C.  L.  614;  Crinw  v.  HartnoU,  4  B.  ft  S.  414, 

waa  refused  to  sureties  upon  the  bond  of  a  116  E.  C.  L.  414. 

saloon-keeper.  6.  Vadonrrltan  of  Loam  IntltlaA  t«  Sabrega- 

1.  Subrogation  of  Fmons  Fajlng  Tazoa  aftd  tlm.  —  Parr's  Bank  v.  Albert  Mines  Syndicate, 

OanoouDntiao,— See  infra,  tfais  title,  IX.  Subro-  5  Com'l  Cas.  itti. 

gation  Arising  from  Paymtnt  of  Taxes  mtd  7.  WazallOttMiMB  Wlw  flnaravtoo  PayBont  of 

Duties.  AdvanotI  made  by  a  trust  company  on  stored 

ft.  Sabrogation  of  Sail  in  Criminal  Casss.  —  U.  goods  will  be  subrogated  to  the  rights  of  the 

S.  f.  Ryder,  110  U.  S.  729.  lender,  on  payment  of  the  amount  loaned,  and 

S.  U.  S.  V.  Ryder,  110  U.  S.  729.    In  this  case  may  hold  the  goods  for  their  reimbursement. 

It  was  held  further,  that  even  if  the  bail  were  Kilpatrick  v.  Dean,  (N.  Y.  City  Ct.  Gen.  T.)  3 

entitled  under  the  act  (S  3468,  U.  S.  Rev.  N.  Y.  Supp.  60. 

Stat)  to  the  same  priority  which  the  federal  gnbrogation  of  Bateto  of  Poooaaed  Gnwnntar. — 

govemnient  haa,  they  are  not  entiUed  to  use  the  Lee  v.  Butler,  167  Mass.  426. 

name  of  the  United  States  in  prosecuting  their  8.  Guarantor  fcbrogatod  Agaltut  Oognarantort. 

daim.    The  statute  expressly  declares  that  they  — Cincinnati  Fifth  Nat.  Bank  v.  Woolsey,  31 

must  sue  in  their  own  names.    The  reason  is  N.  Y.  App.  Div.  61. 

obvious.    The  government  has  many  advan-  9.  Inunatsrlal  that  Debtor  Sid  Tot  Roqnaot 

tages  in  proceeding  which  are  not  possessed  by  Gnarantor  to  Assnme  Obllgatton.  —  Hathews  v. 

individuals,  and  is  not  liable  for  costs,  and  in-  Aikin,  t  N.  Y.  595. 

dividnala  proseouting  claima  against  other  in-  10.  SwurMtor  «t  Fronteory  Vote. —  Babcock 

dividuals  ought  not  to  have  the  advantage  of  v.  Blanchard,  8ti  111.  165 ;  Rand  v.  Barrett,  66 

the  name  and  prestige  of  the  United  States.  Iowa  731  :  Washington  Bank  v.  ShurtlefT,  4  Met. 

And  to  the  same  effect  see  U.  S.  v.  Preston,  4  (Mass.)  30;  Grady  v.  O'Reilly.  116  Mo.  346. 

Wnsh.  (V.  S.)  446.  See  also  Darst  v.  Bates.  95  111.  493  :  Pennsyl- 

4.  BoratiM  tvriag  Cutoms  Ihitleo  Entitled  to  vania  R.  Co.  v.  Pemberton,  etc.,  R.  Co.,  28  N. 

tibngatloa. —  siee  infra,  this  title,  IX.  Subro-  J.  Eq.  338.  Compare  Putnam  v.  Tash,  12  Gray 
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enforced,  the  guarantor  will  be  substituted  to  the  benefit  of  the  mortgage.* 

3.  Babrogation  ofPartiesto  Negotiable  Initrnments  — a.  Indorsers  of  Bills 
AND  Notes.  —  An  indorser  who  pays  a  bill  or  note  to  the  holder  thereof  will 
be  subrogated  to  all  the  rights  of  the  holder  against  antecedent  parties,* 
including  the  benefit  of  all  securities  given  for  its  payment.'  And  if  he  pays 
a  judgment  on  the  instrument  he  will,  in  most  jurisdictions,  be  subrogated  to 
the  rights  of  the  judgment  creditor.**  In  general,  the  acceptor  for  value  of  a 
bill  of  exchange  is  the  principal  debtor  and  the  other  parties  thereto  are 
sureties  for  him ;  accordingly,  on  payment  by  an  indorser,  he  is  entitled  to 
exoneration  from  such  acceptor,  and  to  be  subrogated  to  the  bene6t  of  secur- 
ities deposited  by  the  latter  with  the  holder.* 

Baltt  Wbflre  Papttr  Xa  OnrdM  or  Indonar  Tokaa  with  Notice.  —  An  indoTser's  right  to 
subrogation  will  not  be  affected  by  the  fact  that  he  acquired  the  paper  when 
overdue,  or  took  it  with  notice  of  equities  between  prior  parties,  il  he  himself 
took  from  a  bona ^ide  purchaser  for  value  before  maturity  and  without  notice 
of  any  such  eauities.' 


(Mass.)  And  see  infra,  this  section,  3. 

Subrogation  of  Parties  to  Negotiable  Inttru- 
nienlt. 

1.  'Ourantor  flabr^tad  to  Xortgafe  Saeariiig 

irot*.— Rand  v,  Barrett,  66  Iowa  731;  Conner 
V.  Howe,  35  Minn.  518;  Havens  v.  Willis,  100 

N.  Y.  482. 

8.  Indorser  of  Bill  or  Koto  Entttlod  to  Sabro- 
ntion.  —  Ex  p.  Ryswicke,  2  P.  Wms.  89  ;  Ex  p. 
Royal  Bank,  2  Rose  197 ;  Ex  p.  Wyldman,  2 
Ves.  lis;  Dooley  v.  Lackey,  55  111,  App.  30; 
Schleissman  v.  Katlenberg,  72  Iowa  338,  2  Am. 
St.  Rep.  247 ;  National  Mount  Wollaston  Bank 
V.  Porter,  123  Mass.  308 ;  Blake  v.  Ames,  8 
Allen  (Mass.)  318;  Sohier  v.  Loring,  6  Cush. 
(Mass.)  537.  See  also  Lyon  v.  Boiling,  q  Ala. 
463,  44  Am.  Dec.  444 ;  Smith  v.  Arden,  s 
Cranch  (C.  C.)  485 ;  Corey  v.  White,  3  Barb. 
(N.  y.)  12;  CottreU'a  Appeal,  23  Pa.  St.  294. 
But  see  Heiglie  v.  Fanner's  Banlc,  s  Har.  &  J. 
(Md.)  68. 

Xttate  of  Assignor  of  Note  Sobrogatad  Agaloit 
Estate  of  Maker.  —  Place  v.  Oldham,  10  B.  Mon. 
(Ky.)  403. 

Onarantor  of  Bote  Entitled  to  Babr^atioii.  — 
See  supra,  this  section,  a.  Subrogation  of 
Guarantors. 

8.  JoAacwa  Xntltlod  to  Benefit  of  SeenrlllM.  — 

Woodward  v.  American  Exposition  R.  Co.,  39 
La.  Ann.  566;  Bridgman  v.  Johnson,  44  Mich. 
492;  McCurdy  i>.  Oark,  27  Mich.  445;  George 
V.  Somerville,  153  Mo,  7;  Kingman  v.  Cornell- 
Tebbetts  Macb.,  etc.,  Co.,  150  Mo.  282:  Malone 
Third  Nat.  Bank  v.  Shields,  55  Hun  (N.  Y.) 
274. 

4.  Indorser  Snbrogated  to  Judgment  on  Inttm- 
ment. —  Schleissman  v.  Kallcnberg,  73  Iowa 
338,  3  Am.  St.  Rep.  347;  Connely  v.  Bourg.  16 
La.  Ann.  109,  79  Am.  Dec.  568 :  Sprigg  v.  Sea- 
man, 6  La.  63 ;  Scott  v.  Fentherston,  5  La.  Ann. 
313:  Yates  V.  Mead,  68  Miss.  787;  Wilson  v. 
Wright,  7  Rich.  L.  (S.  Car.)  400;  Schilb  v. 
Moon,  50  W.  Va.  47.  Compare  Dibrell  v.  Dan- 
dridge,  S'  Miss.  SS-  And  sec  supra,  this  sec- 
tion, r.  Subrogation  of  Surclies  —  e.  Whether 
Pavment  by  Surety  Extinguishes  Sfieeialty. 

Saret7  on  Bote  Subrogated  to  Bl^bts  of  Payee 
In  jndgment  Thereon.  —  Utah  Nat.  Bank  v. 
Forbes.  18  Utah  225. 

If  Separate  Jndgmants  Be  Beoorared  against 
the  maker  and  indorser  of  a  note,  and  judgment 
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be  recovered  in  another  state  on  the  judgment 
against  the  indorser,  and  be  satisfies  the  same, 
he  will  be  subrogated  to  the  lien  of  the  judg- 
ment which  was  obuined  against  the  maker. 
Old  Dominion  Bank  v.  Allen,  76  Va.  200. 

Suit  BlioontliHied— Bew  Botes  OlTen  by  In- 
dorser. —  If  an  indorser  procures  a  suit  against 
himself  and  the  maker  to  be  discontinued  as  to 
himself  upon  bis  giving  new  notes  for  the  debt, 
he  will  not  be  subrogated  to  the  benefit  of  a 
judgment  obtained  against  tbe  maker,  unless  he 
has  paid  the  notes  executed  by  himself.  Paj- 
ton  V.  Wight,  a  Hilt.  (N.  Y.)  77. 

5.  Indorser  Snbrogated  as  Against  Aoeeptor  for 
Value.  —  Duncan  v.  North,  etc.,  Wales  Bank, 
6  App.  Cas.  I.  See  also  Underwood  v.  Metro- 
politan Nat.  Bank,  144  U.  S.  669  ;  Fowler  v. 
Gate  City  Nat.  Bank,  88  Ga.  29 ;  Salaun  v.  Relf, 
4  La.  Ann.  575  ;  Trimble  v.  City  Nat.  Bank, 
(Ky.  1891)  15  S.  W.  Rep.  853. 

6.  Bnle  Where  Paper  Is  Overdue  or  Indoiisr 
Takes  with  Notioe  —  England.  —  May  v.  Chap- 
man, 16  M.  &  W.  355  ;  Fairclough  v.  Pavia,  9 
Exch.  6go;  Carruthers  v.  West,  11  Q.  B.  143, 
63  £.  C.  L.  143;  Robinson  v.  Reynolds,  3  Q.  B. 
ig6,  42  E.  C.  L.  634;  Chalmers  v.  Lanlon,  i 
Campb.  383. 

United  States.  —  Marion  County  v.  Qark,04 
U.  S.  278. 

California.  —  Sonoma  Coun^  Bank  v.  Gove, 
63  Cal.  355,  49  Am.  Rep.  92. 

Georgia,  r—  Hogan  v.  Moore,  48  Ga.  156 ; 
Robenson  v.  Vason,  37  Ga.  66. 

Illinois.  —  Woodworth  v.  Huntoon,  40  111. 
131,  89  Am.  Dec,  340. 

Indiana.  —  Riley  v.  Schawacker,  50  Ind.  592. 

Iowa.  —  Momyer  v.  Cooper,  35  Iowa  257; 
Simon  v.  Merritt,  33  Iowa  537. 

Louisiana.  —  Cotton  v.  Sterling,  20  La.  Ann. 
283;  Howell  f.  Crane,  12  La.  Ann.  126,  68  Am. 
Dec.  765 ;  Cook  v.  Larlcin,  to  La.  Ann.  507. 

Maine.  —  Dillingham  v.  Blood,  66  Me.  140; 
Roberts  v.  Lane,  64  Me.  108.  18  Am.  Rep.  242; 
Woodman  v.  Churchill,  52  Me.  58. 

Maryland.  •— hoyd  v.  McCann,  10  Md.  118. 

Massachusetts.  —  Barker  v.  Parker,  10  Gray 
(Mass.)  339. 

Michigan.  —  Kost  v.  Bender.  25  Mich.  515. 

New  ForA.  ~  Williams  v.  Matthews,  3  Qwr. 
(N.  Y.)  252. 

Ohio.  —  Bassett  V.  Avery,  15  Ohio  St.  299. 
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One  Who  Booomet  Aooommodatioii  Indftmr  for  Tro  Joint  lUkon  of  a  promissory  note 
at  the  request  of  only  one  of  them,  on  being  compelled  to  pay,  will  be  subro- 
gated to  the  rights  of  the  original  creditor,  and  may  maintain  suit  against  the 
other  maker,  as  both  of  them  presumptively  stand  to  him  as  principals.^ 

Joint  Indorwn.  —  It  |ias  been  held  that  joint  indorsers  of  negotiable  paper  are 
liable  as  copromisors,  and  as  such  have  no  rights  of  subrogation  against  each 
other.* 

Payment  %  Oenditlon  Prooedent  to  Snbrogfttioa.  —  As  a  general  rule  an  indorser  may 
not  claim  to  be  subrogated  to  the  rights  of  the  holder,  in  securities  held  by  the 
latter,  until  he  has  paid  the  note.' 

Accommodation  Acceptor  of  Bill.  —  The  rule  in  regard  to  an  accom- 
modation acceptor  may  be  stated  thus:  at  law  he  is  regarded  as  the  principal 
debtor,  in  favor  of  a  bona  fide  holder,  but  as  between  himself  and  the  drawer 
he,  in  equity,  occupies  the  position  of  a  surety,  and,  on  payment  of  the  bill, 
is  entitled  to  be  subrogated  to  the  rights  of  the  holder  in  respect  of  any 
securities  received  by  the  latter  from  the  drawer.* 

c.  Volunteer  Paying  Protested  Billfor  Honor  of  Party  Thereto. 
—  An  exception  to  the  rule  that  a  volunteer  is  not  entitled  to  subrogation  is 
made  in  the  interest  of  commerce  in  favor  of  one  who  pays  a  protested  bill  of 
exchange  for  the  honor  of  the  drawer  or  other  party  thereto ;  in  such  case  the 
payor  will  be  subrogated  to  the  rights  of  the  holder  against  those  for  whose 
honor  payment  was  made.*  But  a  stranger  who  takes  up  a  note  at  or  after 
maturity,  with  nothing  to  show  an  intent  to  purchase,  thereby  satisfies  the 
note,  and  may  not  claim  to  be  subrogated  to  the  rights  of  the  person  to  whom 
he  made  payment,  c^inst  prior  parties.* 


Pttauylvonia.  —  Wilson  v.  Mccbaniu*  Sav. 
Bank,  45  Pa.  St.  488. 

Virginia.  —  Prentice  v.  Zane,  a  Gratt.  (Va.) 
263. 

1.  Aoeommodation  Indoner  fat  Joint  Xetel. — 

—  Hoffman  v.  Butler,  105  Ind.  371. 

S.  Joint  Indoraare  Vot  BBbn^atod  Agaiaat  EaA 
OUw. — :West  Branch  Bank  v.  Amietrong,  40 
Pa.  St.  378.  But  see  nipra,  this  section,  Sub- 
rogation  of  Sureties — Various  Instances  of 
Suretyship  —  Codebtors,  Tenants  in  Common, 
and  Partners  —  Codebtors. 

8.  Payment  a  Condition  Preeedent  to  Sabroffa- 
tion. —  Koss  V.  Jones,  2x  Wall.  (U.  S.)  $76; 
Matter  of  Babcock,  3  Story  (U.  S.)  393!  Buf- 
falo First  Nat.  Bank  v.  Wood,  71  N.  Y.  405,  27 
Am.  Rep.  66;  Malone  Third  Nat.  Bank  v. 
Shields,  55  Hun  (N.  Y.)  374.  See  also  supra, 
this  section,  Subrogatien  of  Sureties  —  tVhen 
Right  to  Subrogation  Becomes  Complete. 

Payment  of  Interest.  —  In  Telford  v,  Garrels, 
132  III.  sso,  it  was  held  that  where  an  indorser 
of  notes  secured  by  a  trust  deed  pays  to  the 
assignee  interest  on  the  notes  in  discharge  of 
his  agreement  and  liability  to  the  latter,  he  will 
he  suhrogated  to  the  security  of  the  deed,  and 
may,  on  bill  to  foreclose  by  the  holder  of  the 
notes,  by  his  cross-bill,  have  decree  for  the 
interest  so  paid,  as  against  the  original  debtor 
or  mortgagor. 

4.  Aooonunodatloii  Aooeptor  of  Bill  Entitled  to 
Bahro^tion. —  Wodehouac  v.  Farebrother,  s  EI. 
&  Bl.  J77.  85  E.  C.  L.  277 ;  Toronto  Bank  v. 
Hunter,  4  Bosw.  (N.  Y.)  646.  See  also  Byers 
V.  Franklin  Coal  Co.,  106  Mass.  131:  M^cgett 
V.  Baum,  57  Miss,  aa;  New  York  First  Nat. 
Bank  r.  Morris,  i  Hun  (N.  Y.)  680 ;  Riftney  v. 
Vanzandt,  s  Grant  Ch.  (U.  C.)  494-  But  see 
Gomez  v.  Lauras,  i  Der.  Eq.  (16  N.  Car.) 
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305.  See  also  the  title  Accokiiodation  ParBB, 
vol.  I,  p.  371  9t  seq. 

In  Xnylaad  it  seems  that  an  accommodation 
acceptor  is  in  equity  a  surety  for  the  drawer  as 
against  all  parties  who  have  notice  of  his  true 
character.  Bailey  v.  Edwards,  4  B.  &  S.  761, 
116  £.  C.  L.  761. 

6.  Voluteer  Paying  Protested  BUI  for  Honw.  — 
Vandewall  v.  Tyrrell,  M.  &  M.  S7,  aa  E.  C.  L. 
358;  Mortens  v.  Winnington,  1  Esp.  113;  Cox 
V.  Eiarle,  3  B.  &  Aid.  430,  s  E.  C.  L.  334 ;  Good- 
all  V.  Polhill,  I  C.  B.  333,  SO  E.  C.  L.  233; 
In  re  Overend,  L.  R.  6  Eq.  344 ;  Ex  p.  Wacker- 
barth,  5  Ves.  Jr.  574;  Hoare  v.  Cazenove,  16 
East  391 :  Williams  v.  Germaine,  7  B.  &  C.  468, 
14  E.  C.  L.  84;  Konig  c  Bayard,  i  Pet.  (U.  S.) 
350;  Bishop  V.  O'Conner,  69  111.  431;  Winder 
V.  Diffenderffer,  3  Bland  (Md.)  166;  Douglass 
V.  Fagg,  8  Leigh  (Va.)  601. 

B  the  Payment  Be  Xade  for  the  Honor  of  a  Par- 
tionlK-  Indoner,  the  person  so  paying  will  be 
subrogated  only  to  the  rights  of  that  indorser. 
2  Daniel  Neg,  Inst.,  9  iaS4;  Mertens  v.  Win- 
nington, I  Esp.  113;  Cbitty  on  Bills  509. 

Bole  Vet  AppUoabU  to  Protested  Hote. — When 
a  person  other  than  a  regular  party  to  a  note 
voluntarily  pays  it  for  the  honor  or  credit  of 
any  indorser,  without  request,  he  does  not 
thereby  acquire  a  right  to  repayment  from  any 
of  the  prior  parties  thereto.  Smith  v.  Sawyer. 
5S  Me.  141,  92  Am.  Dec  576;  Willis  v.  Hobson. 
37  Me.  405- 

e.  Btranger  Payiss  Koto  At  or  Aftn  Maturity 
Hot  loteogated.  —  Dooley  v.  Virginia  F.  &  M. 
Ins.  Co..  3  Hughes  (U.  S.)  aai ;  Weil  v.  Enter- 
prise Ginnery,  etc.,  Co.,  42  La.  Ann.  493 ;  Oliver 
V,  BragK.  IS  La.  Ann.  402;  Eastman  v.  Plumer, 
32  N.  H.  338 ;  Lancey  v.  Qark,  64  N.  Y.  309, 
21  Am.  Rep.  604;  Gtizens  Bank  v.  Lay,  80  Va. 
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d.  INDORSER  OF  CERTIFICATE  OF  DEPOSIT.  —  One  who  indorses  a  certifi- 
cate of  deposit  in  good  faith  and  in  ignorance  of  its  fraudulent  inception 
will,  if  compelled  to  pay  it,  be  subrogated  to  the  rights  of  the  holder  against 
prior  indorsers  and  the  issuing  bank.^ 

e.  Holder  of  Bank  Check.  —  A  holder  of  a  bank  check  is  subrogated 
to  the  rights  of  the  depositor,  and  may  sue  the  bank  for  wrongfully  refusing 
payment,* 

/.  Indorsee  or  Transferee  of  Bill  or  Note.  —  The  indorsee  or 
transferee  of  a  bill  or  note  will  be  subrogated  to  the  rights  and  remedies  of 
the  transferrer  against  all  parties  to  the  note  prior  to  himself,  and  to  the  benefit 
of  all  securities  originally  provided  for  the  payment  of  the  note,  though  there 
has  been  no  actual  transfer  of  the  security  to  him.'  Thus  an  indorsee  of  a 
bill  drawn  against  a  consignment  of  merchandise  and  secured  by  a  warehouse 


440.  Compart  Teberg  v.  Swenson,  32  Kan.  335 ; 
Biahc^  V,  .Rowe,  71  Me.  363;  Pacific  Bank  v. 
Mitchell,  9  Met.  (Mass.)  297;  Swope  v.  Leffing- 
well,  73  Mo;  348;  Campbdl  v.  Allen,  38  Mo. 
App.  30. 

1.  bdozHT  of  Cflrtifioate  of  Dq^Sttt  —  Beck- 
with  V.  Webber,  78  Mich.  390. 

S.  Holder  of  Bank  Cluok.  —  Fonner  v.  Smith, 
31  Neb.  107,  38  Am.  St.  Rep.  510. 

8.  Indonea  or  Trsmfeno  ol  NogotlaUe  Instm- 
sunt  Sobrogatad  to  Bights  of  Tnuuforrer  —  Eng- 
land.—Cook.  V.  Uster,  13  C.  B.  N.  S.  S43.  106 
E.  C.  L.  543 ;  Randall  v.  Moon,  13  C.  B.  361,  74 
£.  C.  L.  361 ;  Jones  v.  Broadhurat,  9  C  B,  173; 
Williama  v.  James,  15  Q.  B.  498.  69  E.  C.  L. 
498 ;  Woodward  v.  Pell,  L.  R.  4  Q.  B.  55 ;  Dun- 
can v.  North,  etc.,  Wales  Bank,  6  App,  Cas.  i ; 
Ex  p.  Smart,  L.  R.  8  Ch.  220;  City  Bank  v. 
Luckie,  L»  R.  5  Ch.  773;  Ex  p.  Waring,  19  Ves. 
Jr.  34S :  Pollard  V.  Ogden,  »  El.  ft  Bl.  459,  75 
E.  C  L.  459. 

United  Slotej.  —  Bird  v.  Lonlaiana  State 
Bank;  93  U.  S,  96 ;  Sawyer  v.  Mekett,  19  Wall. 
(U.  S.)  146:  Carpenter  v,  Longan.  16  Wall.  (U. 
S.)  373. 

Alabama.  —  Wolffe  v.  Nail,  62  Ala.  24 ;  Bank- 
head  V.  Owen,  60  Ala.  457;  Graham  v.  New- 
man, 31  Ala.  497;  Toolmln  v.  Hamilton,  7  Ala. 
363. 

Arkansas.  —  Biicoe  v,  Royaton,  18  Ark.  508. 

California.  —  Bennett  v.  Solomon,  $  Cal.  134. 

Connecticut.  —  Hartford,  etc.,  Transp.  Co.  v. 
Hartford  First  Nat.  Bank,  46  Conn.  569 ;  Dud- 
1^  V.  Cadwell,  19  Conn.  318. 

Delaware.  —  Marriken  v.  Godwin,  a  Del.  Ch. 
336. 

Georgia.  —  Printup  v,  Johnson,  19  Ga.  73. 

Illinois.  —  Barrett  v,  Hinckley,  134  lU.  40,  7 
Am.  St.  Rep.  331;  Mutual  Mill  Ins.  Co.  v. 
Gordon,  131  III.  366;  Hclntire  v.  Yates,  104  III. 
497 ;  Crawford  v.  Logan.  97  111.  396 ;  Keohane 
V.  Smith,  97  111.  156:  Chicago,  etc.,  R.  Co.  v. 
Loewenthal,  93  HI-  451 ;  U.  S.  Mortgage  Co.  v. 
Gross,  93  III.  483 ;  Melendy  t;.  Keen,  89  111. 
395  ;  Bryant  v.  Vix,  83  III.  14 ;  Petillon  v.  Noble, 
73  ill.  567;  Kleeman  v.  Frisbie,  63  IH.  482; 
Hamilton  v.  Lubukee,  51  111.  415,  99  Am.  Dec. 
563 ;  Walker  v.  Dement.  42  III.  378 ;  Wayman 
V.  Cochrane,  35  III.  151 ;  Happs  v.  Sharpe,  33 
111.  13;  Olds  V.  Cummings,  31  111.  1S8;  Pardee 
V.  Undley,  31  111.  174.  83  An.  Dec.  319;  Sar- 
gent V.  Howe,  21  111.  148. 

Iowa.  —  Dougherty  v.  Deeney,  45  Iowa  443  : 
Updegraft  v.  Edwards,  45  Iowa  515;  Preston 
V.  Case,  43  Iowa  549;  Indiana  Bank  v.  Ander- 


son, 14  Iowa  544,  83  Am.  Dec.  390;  Crow  v. 
Vance,  4  Iowa  441. 

Kartsas.  —  Burhans  v.  HntchcBon,  35  Kan. 
635,  37  Am.  Rep.  274. 

Kentucky.  —  Duncan  v.  Louisville,  13  Bush 
(Ky.)  385,  36  Am.  Rep.  301. 

Louisiana.  —  Seixas  v.  Gonsoultn,  40  La.  Ann. 
351 ;  Perot  v.  Levasseur,  31  La.  Ann.. 529;  Con- 
nely  v.  Bourg,  16  La.  Ann.  109,  79  Am.  Dec. 
568;  Scott  V.  Turner,  15  La.  Ann.  346;  Scott 
V.  FeatherBton,  5  La.  Ann.  313. 

Maryland.  —  Boyd  v.  Parker,  43  Md.  182 ; 
McCracken  v.  German  F.  Ins.  Co.,  43  Md.  471 ; 
Ohio  L.  Ins.,  etc,  Co.  v.  Winn,  4  Md.  Ch.  253. 

Massachusetts.  —  North  Nat.  Bank  v.  Ham- 
lin, 125  Mass.  506;  Wolcott  V.  Winchester,  15 
Gray  (Mass.)  461;  Rice  v.  Dewey,  13  Gray 
(Mass.)  47;  Breen  v.  Seward,  ti  Gray  (Mass.) 
ii8T  Young  V.  Miller,  6  Gray  (Mass.)  152; 
Bryant  v.  Damon,  6  Gray  (Mass.)  564;  Pacific 
Bank  v.  Mitdiell,  9  Met.  (Mass.)  297;  Taylor 
V.  Page,  6  Allen  (Mass.)  86;  Crane  v.  March, 

4  Pidc.  (Mass.)  137,  16  Am.  Dec  339. 
Af fcMgan.  —  Beckwith  v.  Webber,  78  Mich. 

390 ;  Judge  V.  Vogel,  38  Mich.  568 ;  Helmer  v. 
Krolick,  36  Mich.  373 ;  Martin  v.  McReynolds, 
6  Mich.  70;  Dutton  v.  Ives,  5  Mich.  515. 

Minnesota.  —  Blumenthal  v.  Jasaoy,  39  Minn. 
177- 

Mississippi.  —  Hobson  v.  Edwards,  57  Miss. 
138;  Stratton  v.  Gold,  40  Miss.  778;  Dick  v. 
Mawry,  9  Smed.  ft  M.  (Miss.)  448. 

Missouri.  —  McQnie  v.  Peay,  58  Mo.  56; 
Potter  V.  Stevens,  40  Mo.  229 ;  St.  Louis  Bldg, 
etc..  Assoc.  V.  Clark,  36  Mo.  601 ;  Merchants' 
Nat.  Bank  v.  Aberathy,  32  Mo.  App.  222 ; 
(jottschalk  V.  Neal,  6  Mo.  App.  596. 

Nebraska.  —  Mundy  v.  Whittemore,  15  Neb. 
647. 

ffew  Hampshire.  —  Barton  v.  Croydon,  63  N. 
H.  417;  Esty  V.  Graham,  46  N.  H.  169;  Blake 
V.  Williams,  36  N.  H.  39 ;  Southerin  v.  Mendnm, 

5  N.  H.  420. 
New  York.  —  Auburn  Bank  v.  Throop,  18 

Johns.  (N.  Y.)  505 ;  Green  v.  Hart,  i  Johns. 
(N.  Y.)  s8o ;  Heath  v.  Hand,  i  Paige  (N.  Y.) 
329:  Gould  V.  Marsh,  4  Thomp.  ft  C.  (N.  Y.) 
138 ;  Riverside  Bank  v.  Totten,  (Snpm.  CL  Gen. 
T.)  II  N.  Y.  Supp.  519;  Koehler  v.  Fanners', 
etc.,  Nat.  Bank,  (Supm.  Ct.  Spec.  T.)  s  N.  Y. 
Supp.  745- 

North  Carolina.  —  Hyman  v.  Devereux,  63  N. 
Car.  624. 

Ohio.  —  Paine  v.  French,  4  Ohio  318;  Cook 
T-.  Shiras,  i  One  Super.  Ct.  398. 
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receipt  or  bill  of  lading  for  the  merchandise,  will  be  subrogated  to  the  rights 
of  the  indorser  against  the  consignee ; '  and  a  bank  discounting  the  note  of 
another  bank,  indorsed  for  accommodation  by  its  directors,  will  be  entitled  to 
the  benefit  of  collaterals  provided  for  the  security  of  such  indorsers.* 

Vote  Auigned  Several  TimM  —  LMt  Atiipior  IneolTsnt.  —  Where  a  note  has  been 
assigned  several  times  and  the  last  assignor  is  insolvent,  or  a  nonresident,  but 
his  assignor  is  a  resident,  the  last  assignee  may  be  subrogated  to  the  rights  of 
his  assignor  to  have  recourse  against  a  prior  assignor.* 

Tint  Indomr  Midu^ed  by  HeffllgMue  ef  Bddsr.  —  It  seems  that  if  the  first  indorser 
has  been  discharged  from  his  liability  on  the  note,  by  reason  of  the  negligence 
of  the  holder  in  not  giving  him  due  notice  of  dishonor,  no  subsequent  party 
to  the  paper  may  claim  to  be  subrc^ated  to  the  benefit  of  securities  executed 
for  his  indemnity.* 

g.  Assignee  of  Purchase-money  Notes. — Where  the  assignee  of 
unpaid  purchase-money  notes  receives  from  the  original  vendor  in  an  execu- 
tory contract  for  the  sale  of  land,  a  transfer  of  his  superior  title  which  exists 
until  the  contract  of  sale  is  consummated  by  complete  payment,  he  is  entitled 
to  be  subrogated  to  the  rights  of  the  original  vendor,  and  may  enforce  his 
rights  by  a  sale  of  the  land,  in  default  of  payment,  though  a  note  be  barred 
by  limitation.'  But  if  the  vendor  of  land  conveys  it  to  the  vendee  by  deed, 
receiving  his  note  for  the  purchase  price,  an  assignee  will  not,  by  the  mere 
assignment  of  the  note,  be  subrogated  to  the  vendor's  lien  on  the  land  to 
enforce  payment  of  the  note.* 

UL  SUBKOOATIOH  ofCusitobs— 1.  Subrogation  to Seciuitiei Oiveii  to Bniety. 
—  As  a  general  rule  a  creditor  is  entitled  in  equity  to  the  benefit  of  all  collat- 
eral securities  which  the  debtor  has  given  to  his  sureties  or  to  persons  standing 
in  the  situation  of  sureties ; though  there  are  some  authorities  which  hold 


Pennsylvania.  —  Harmony  Nat.  Bank's  Ap- 
peal, loi  Pa.  St.  42S;  Partridge  v.  Partridge,  38 
Fa.  St.  78;  Philips  v.  Lewistown  Bank,  18  Pa. 
Sl  394. 

Rhode  Island.  —  Bank  of  America  v.  Senior, 
II  R.  I.  376. 

South  Carolina.  —  Ganrin  v.  State  Bank,  7 
S.  Car.  366. 

TtnnetMta.  —  Kanten'  Bank  v.  DougJasB,  a 
Head  (Tenn.)  699. 

KmnONt.  ~  Nash  v.  Keller.  So  Vt.  4^5': 
Keyes  v.  Woodj  z\  Vt.  331. 

Wisconsin. —  Kelley  v.  Whitney,  45  Wis.  110, 
30  Am.  Rep.  697 ;  Bange  v.  Flint,  25  Wis.  544 ; 
Gordon  v.  Mulbare,  13  Wis.  aa;  Cornell  v. 
Hicbens,  1 1  Wis.  353  ;  Croft  v.  Bunster,  9  Wis. 
503;  Martineau  v.  McCoUum,  4  Chand.  (Wis.) 
153;  Fisher  v.  Otis,  3  Chand.  (Wis.)  83.  And 
see  infra,  this  title,  III.  Siibrogation  of  Cred- 
itors. 

See  also  titles  Bills  of  Exchange  and 
Pkomissosy  Notes,  vol.  4,  p.  308;  Muhicifal 
SECUBITISS,  vol.  21,  p.  63. 

m«i  Sot  Balmgated  to  BmAt «(  Morte^*.  — 

The  holder  of  a  note  will  not  be  entitled  to 
the  benefit  of  a  mortg^  executed  by  the 
maker  to  indemnify  a  surety  and  which  the 
surety  transferred  to  a  bona  fide  purchaser  for 
value.   Waller  v.  Oglesby,  85  Tenn.  321. 

Seonritlei  Held  for  Hate  and  Other  Claims. — 
The  indorsee  of  a  note  will  not  be  subrogated 
to  the  rights  of  bis  indorser  in  securities  held 
by  the  Utter  for  such  note  and  for  other  claims, 
unless  be  pays  all  claims  for  which  the  securi- 
ties are  held.  Vose  v.  Seatchcrd,  16  Alb.  L.J. 
33.   See  also  Swan  v.  Patterson,  7  Md.  167. 


1.  BUI  SMKired  by  War^tue  Baoolpt,  Ito.  — 

Michigan  State  Bank  c.  Gardner,  15  Gray 
(Mass.)  362;  Syracuse  First  Nat.  Bank  v.  New 
York  Cent,  etc.,  R.  Co.,  85  Hun  (N.  Y.)  160. 
Compare  Wigton  v.  Bowley,  130  Mass.  352; 
In  re  Barned's  Banking  Co.,  L.  R.  5  H.  L.  157. 

9.  Warner's  Appeal,  (Pa,  1886)  7  Atl.  Rep. 
316.  See  Rice's  Appeal,  79  Pa.  St  168 ; 
Kramer's  Appeal,  37  Pa.  St  71. 

5.  Vote  Airiffiied  Bevaral  Times  —  Last  Assignor 
ZuolTent. — Tumey  v.  Hunt,  8  B.  Men.  (Ky.) 
407;  McFadden  v.  Finnell,  3  B.  Mon.  (Ky.)  121. 

4.  NegUgenoe  of  Holder  Disohargiag  Zirst  In- 
donar.  —  State  Bank  v.  Boisseau,  la  Leigh 
(Va.)  388:  Hopewell  v.  Cumberland  Bank,  10 
Leigh  (Va.)  214. 

B.  Auignee  of  Purohase-numey  Kotsa. —  Ham- 
blen V.  Folts,  70  Tex.  132.  See  also  Hall  v. 
Mobile,  etc.,  R.  Co.,' 58  Ala.  10;  Felton  v.  Smith, 
84  Ind.  485 ;  Stevens  v.  Chadwick,  10  Kan. 
406,  15  Am.  Rep.  348;  Edwards  v.  Bohannan,  2 
Dana  (Ky.)  98;  Hagerman  v.  Sutton,  91  Mo. 
520 ;  Lee  v.  Clark,  89  Mo.  553 :  Sloan  v.  Camp- 
bell, 71  Mo.  387,  36  Am.  Rep,  493. 

6.  Shall  V.  Biscoe,  18  Ark.  150.  See  also 
Salem  First  Nat.  Bank  v.  Salem  Capital  Flour 
Mills  Co.,  39  Fed.  Rep.  89;  Rogers  v.  James. 
33  Ark.  77 ;  Williams  v.  Christian,  23  Ark. 
255;  Pillow  V.  Helm,  7  Baxt.  (Tenn.)  545. 

7.  Creditor  Subrogated  to  Secnritlee  Oiven  to 
Surety  — United  States.  —  Swift  v.  Kortrecbt, 
(C.  C.  A.)  112  Fed.  Rep.  709;  Brown,  etc.,  Co. 
V.  ISpm,  93  Fed.  Rep.  851 ;  U.  S.  v.  Sturges, 
I  Paine  (U.  S.)  s^S- 

AltOmna.  —  Alabama  Gold  L.   Ins.   Co.  v. 
Anderson,  67  Ala.  425  ;  Branch  Bank  v.  Robert- 
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that  this  tule  does  not  apply  to  securities  which  are  given  for  the  sole  pur- 
pose of  indemnifying  the  surety,  and  not  for  the  purpose  of  creating  a  security 
for  the  debt,  or  of  providing  means  for  its  payment.' 

Where  There  Are  a  NnmlMr  of  Creditor!  the  securities  will  enure  to  their  benefit  in 
proportion  to  the  amounts  of  their  respective  claims,* 

Sale  Where  Surety  It  Alio  %  Creditor.  —  If  the  security  be  to  indemnify  the 
surety,  and  also  to  secure  to  him  an  at>solute  debt,  it  will  be  applied  to  both 
debts  pro  raia.^ 

Frino^  Dobt  Bund  by  Uodtatioiia.  —  It  seems  that  the  right  here  considered 
exists  in  favor  of  the  creditor  even  though  his  remedy  against  the  surety  on 
the  principal  debt  is  barred  by  the  statute  of  limitations.'' 

lUght  ^  Sarety  to  SoImmo  Boouritiei.  —  The  surety  cannot  defeat  the  rights  of  the 
creditor  by  appropriating  the  property  pledged  to  his  own  use,  without  satls- 

66a;  Betlvillc  First  Nat  Btnk  v.  Wheeler,  la 
Tex.  Civ.  App.  489. 

Vtrmont.  —  Morrill  v.  Morrill,  53  Vt.  74 ;  38 
Am.  Rep.  6s9;  Paris  v.  Hulett,  26  Vt.  308. 
And  see  Smith  v.  Steele,  35  Vt.  427,  60  Am. 
Dec  276- 

Virginia.  —  Roberts  v.  0>lvin,  3  Gratt.  (Va.) 
348. 

And  see  tupra.  this  title,  II.  Sureties,  G%utr- 
amtors,  and  Parties  to  Ntgotiable  Instruments 

—  Subrogation  of  Parties  to  Negotiable  Instru- 
ments—  Indorsee  or  Transferee  of  Bill  or 
Note. 

Sofsndut  1b  Beplerlii  Snteofatod  to  SeenritiM 
CHtoq  by  Flsintlff  to  Boadmon.  —  Linds^  v. 

Morse,  129  Mich.  350. 

A  Creditor  of  %  PsbUo  Offloar  will  be  subrogated 
to  a  mortgage  given  by  the  officer  to  his  bonds- 
men as  indemnity,  and  his  rights  under  such 
mortgage  will  be  superior  to  those  of  a  subse- 
quent purchaser  of  the  mortgaged  land  who 
takes  with  notice.  Dowell  v.  Woodsides,  (Ky. 
1894)  27  S.  W.  Rep.  853. 

The  Creditor  Is  Wot  Obliged  to  Xasort  to  Seeorl- 
tlM  held  by  a  surety  before  suing  the  latter  on 
thp  debt   Stone  v.  Hammdl,  (Cal.  1889)  za 
Pac.  Rep.  303. 
1,  Beoaritles  Qiven  Merely  to  Indemnify  Snza^. 

—  Daniel  v.  Hunt,  77  Ala.  567;  Macklin  V. 
Northern  Bank,  83  Ky.  318;  Clay  v.  Freeman, 
74  Miss.  816;  Pool  V.  Doster,  59  Miss.  258; 
Albany  v.  Andrews,  29  N.  Y.  App.  Div.  20; 
John  Shillito  Co.  f.  Henderson-Achert  Litho- 
graphing Co.,  9  Ohio  Dec.  7,  6  Ohio  N.  P.  25 ; 
Futiz  V.  Henne,  197  Pa.  St  560.  Contra, 
Ijames  v.  Gaither,  93  N.  Car.  36a. 

S.  Sevoral  Orodttors  Entitled  to  Share  in  Seenrl- 
tles  Fro  Bata. —  Courier- Journal  Job-Printing  Co. 
V.  Schaefer-Meyer  Brewing  Co.,  (C.  C.  A.) 
loi  Fed.  Rep.  699 ;  Wheeler  v.  Bellville  First 
Nat.  Bank,  (Tex.  Civ.  App.  1897)  41  S.  W.  Rep. 
376. 

9.  Sarety  Alao  ft  Creditor. —  Moore  v.  Moberly, 
7  B.  Mon.  (Ky.)  299  Idistinguislung  Moore  v. 
Moore,  4  Hawks  (11  N.  Car.)  358,  15  Am.  Dec. 
523]  ;  Helm  v.  Young,  9  B.  Mon.  (Ky.)  394 ; 
Ross  V.  Wilson,  7  Smed.  M.  (Miss.)  753.  See 
also  First  Cong.  Soc.  v.  Snow,  i  Cush.  (Mass.) 
510;  McCune  v.  Belt,  45  Mo.  174;  Brown  v. 
Ray,  18  N.  H.  102,  45  Am.  Dec.  361 ;  Miller 
V.  Sawyer,  30  Vt,  413.  Contra,  Ten  Eyck  v. 
Holmes.  3  Sandf.  Ch.  (N.  Y.)  428. 

4.  Debt  Barred  by  Umitfttlinu. —  Sherrod  v. 
Dixon,  120  N.  Car.  60;  Ijamea  v.  Gaither,  93 
N.  Car.  36s. 


son,  19  Ala.  798;  Ohio  L.  Ins.,  etc.,  Co.  v. 
Ledyard,  8  Ala.  866. 

Arkansas.  —  Whitehead  v.  Henderson,  67 
Ark.  aoo. 

CaHfomia.  —  Van  Orden  v.  Durham,  3s  Cal. 
136. 

Colorado,  —  Poole  v.  Lowe,  34  Colo.  475, 
Illinois.  —  Chambers  v.  Prewitt,  71  111.  App. 
119. 

Indiana.  —  Plant  v.  Storey,  131  Ind.  46; 
Loebr  v.  Colbom,  93  Ini.  34. 

lotva.  —  Nourse  v.  Weitz,  (Iowa  1903)  95 
N.  W.  Rep.  231. 

Kentucky.  —  Magoffin  v.  Boyle  Nat.  Bank, 
69  S.  W:  Rep.  702,  24  Ky.  L.  Rep.  58s  ;  Kerr 
V.  Hough,  (Ky.  1901)  61  S.  W,  Rep.  262; 
Macklin  v.  Northern  Bank,  83  Ky.  315;  U.  S. 
Bank  v.  Stewart,  4  Dana  (Ky.)  27. 

Maine.  —  In  re  Fickett,  73  Me.  266. 

Maryland.  —  Owens  v.  Miller,  39  Md.  144. 

Michigan.  —  Albion  State  Bank  t>.  Knicker- 
bocker, 125  Mich.  311;  Union  Nat.  Bank  v. 
Rich,  116  Mich.  414;  Butterworth  v.  Kritzer 
Milling  Co.,  115  Mich.  1;  Union  Nat  Bank 
V.  Rich,  106  Mich.  319. 

Mississippi.  —  Bibb  v.  Martin,  14  Smed.  & 
M.  (Miss.)  87. 

Missouri.  —  Thornton  v.  National  Exch. 
Bank,  71  Mo.  221  ;  Haven  v.  Foley,  18  Mo.  136; 
First  Nat.  Bank  v.  Davis.  87  Mo.  App.  243. 

Nebraska.  —  Harlan  County  v.  Whitney, 
(Neb.  1903)  90  N,  W.  Rep.  993;  Oak  Creek 
Valley  Bank  v.  Hclmer,  59  Neb.  176;  South 
Omaha  Nat  Bank  v.  Wright,  45  Neb.  23. 

New  Hampshire.  —  Newport  First  Nat  Bank 
V.  Hunton,  70  N.  H.  334- 

New  Jersey.  —  Meyers  v.  Camiriiell,  $9  N,  J. 
L.  378 ;  Whitehead  v.  Hamilton  Rubber  Co.,  s' 
N.  J.  Eq.  78. 

New  York.  —  Binghamton  Sav.  Bank  v.  Bing- 
hamton  Trust  Co.,  85  Hun  (N.  Y.)  75 ;  Vail  v. 
Foster.  4  N.  Y.  31*:  Central  Trust  Co.  v.  New 
York  Equipment  Co.,  87  Hun  (N.  Y.)  431. 

North  Carolina. — Sherrod  v.  Dixon,  tao  N. 
Car.  60 ;  Ijames  v.  Gaither,  93  N.  Car.  36a ; 
Matthews  v.  Joyce,  85  N.  Car.  358 ;  Wiswall  v. 
Potts,  5  Jones  Eq.  (58  N.  Car.)  188. 

Ohio.  —  Coons  v.  Clifford,  58  Ohio  St  480; 
Pendery  v.  Allen,  50  Ohio  St  121;  Green  v. 
Dodge,  6  Ohio  80,  25  Am.  Dec.  736. 

Pennsylvania.  —  Kramer's  Appeal,  37  Fa.  St 
71 ;  Hincken  v.  McGlathery.  8  Pa.  Co.  Ct.  267. 

Tennessee.  —  Ray  v.  Proffet,  15  Lea  (Tenn.) 
517;  Cowan  If.  Telford,  5  Lea  (Tenn.)  449. 

Texas.  —  MagiU  c  Brown,  30  Tex.  Civ.  App. 
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fying  the  debt;*  nor  has  he  any  right  to  release  the  securities  against  the 
consent  of  the  creditor.* 

Bi^ta  «f  Creditor  XMinred  bj  UgUi  flf  BotMj.  —  The  rights  acquired  by  the  cred- 
itor cannot  extend  beyond  those  of  the  surety  in  whose  place  he  is  substituted.' 

B«B0T8i7  of  Jndgnunt  ai  ft  Conditioa  Prwtdmit.  —  In  some  jurisdictions  the  creditor's 
right  of  subrogatioa  to  securities  held  by  sureties  cannot  be  enforced  until  he 
has  recovered  judgment  on  his  claim.* 

Whan  Groditor  mil  Hot  Bo  Babrogfttod.  —  A  creditor  will  not  be  subrogated  to 
securities  taken  by  a  surety  with  whom  he  is  not  in  privity,"  or  to  securities 
given  by  a  surety  to  his  cosurety,*  or  to  securities  given  by  a  stranger  with 
whom  he  is  not  in  privity,'  or  to  a  fund  given  to  the  surety  by  the  principal 
debtor  with  directions  to  apply  it  to  the  debt.**  Nor  does  the  right  of  subro- 
gation here  considered  arise  where  the  securities  taken  by  the  surety  are  void* 
or  unenforceable  as  against  subsequent  incumbrancers.'* 

Blg^t  Hot  EDft>r«oi,bU  Agalut  Innoeont  rardbBm,  —  The  Creditor's  right  of  subro- 
gation is  not  enforceable  as  against  an  innocent  purchaser  of  the  securities.'' 

2.  Sabn^ation  to  Rights  of  Bebtor  Against  Third  Personi.  —  A  creditor  may 
be  subrogated  to  the  rights  of  his  debtor  against  a  third  person  who  is,  in 
equity  and  good  conscience,  ultimately  liable  for  the  debt.'*  Thus  where  a 
judgment  debtor  fraudulently  conveys  property  to  his  wife  the  creditor  will  be 
subrogated  to  the  benefit  of  a  note  for  the  purchase  money  given  by  an  inno- 
cent purchaser  of  the  land  from  the  wife.'* 

Oreditor  Bot  Subrogated  to  Bl^ti  of  Debtor  Agolut  Tortfeuer.  —  A  Creditor  whose 
means  of  recovery  against  the  debtor  have  been  destroyed  or  impaired  by  the 
tort  of  a  third  person,**  or  whose  obligations  as  a  contractor  have  been  increased 
by  such  tort,  cannot  be  subrogated  to  the  rights  of  the  debtor  against  the 
wrongdoer.'*  Nor  can  the  creditor  have  the  benefit  of  any  indemnity  which 
the  wrongdoer  may  have  taken  for  any  liability  which  he  might  incur  by  reason 
of  the  tort.'* 

IV.  Pbbsobs  Ibtbbbsted  IB  XwoinEBBBES  EUATBB—l.  In  Ooieral.  —  The 

general  rule  is  that  any  person  having  an  interest  in  property  on  which  there 
is  a  lien  or  encumbrance  may.  if  necessary  for  his  own  protection,  pay  off  the 
same  and  be  substituted  to  the  rights  and  remedies  of  the  holder  thereof.'* 

1.  Strectcr  v.  Selgmon,  (N.  J.  igoi)  48  Atl.  \%  Soenrltloe Hot EafBroaoUo.  — Thompson  v. 

Rep.  907.  White,  46  Conn,  509, 

5.  8an^  Cumot  Bolooeo  SoonrltiM.  —  Oak  11.  (Iroditor*eBlglitto8eDnritieBBotEiili9rooabl0 

Creek  Valley  Bank  v.  Helmer,  59  Neb.  176;  Agalut  Inaoeont  Pardhuer.  —  Stone  f.  Fuiber, 

Blantoo  ».  Bostic,  126  N,  Car.  418;  Souther-  as  Mo.  App.  498.    And  see  Streeter  w.  Seigman, 

land  V.  Fremont,  107  N.  Car.  565,     But  see  (N.  J.  1901)  48  Atl.  Rep.  907. 

Stone  V.  Furber,       Mo.  App.  498.  12.  Creditor  Sabrogatod  Agaioit  Person  Aienm- 

3.  Bights  of  Creditor  Xeasorod  by  Blghtf  of  lag  Payment.  —  Green  v.  McDonald,  70  Vt.  373. 
Sorety.  —  Bush  v.  Stamps,  36  Miss.  463.  Boto  Qiven  by  XMaolting  Agent  to  Cover  Deflelt 

4.  Boeenity  of  Boeorcry  ttf  Jadgment.  —  Im-  — MnogatlOB  of  Creditor. —  Lauderdale  Cotmty 
porters,  etc..  Bank  v.  MeGhee,  88  Ga.  70a ;  v.  Alford,  65  Miss.  63,  7  Am.  St.  Rep.  637. 
Nashville  Bank  v.  Grundy,  Meigs  (Tenn.)  256.  WkflCO  the  Debtor  Has  Been  Oolltyof  IVaad, 
And  see  Weir-Booger  Dry  Goods  Co.  v.  Kelly,  and  thereby  waived  his  right  to  call  upon  a 
80  Miss.  64.  But  compare  Ray  v.  Proffet,  15  third  party  for  reimbursement,  the  creditor  can 
l.ea  (Tenn.)  517.  acquire  no  rights  against  such  third  party  by 

6.  Creditor  Kot  in  Privity  with  Suoty.  —  subrogation.  Green  v.  Turner,  80  Fed.  Rep.  41. 
American  Surety  Co.  v.  Lawrenceville  Cement  18.  Jadgment  Creditor  Sabrogatod  to  Bights  of 
Co.,  no  Fed.  Rep.  717.  Debtor  Against  Third  Person.  —  Garrett  i>.  Wag- 

6,  Seeorittee  Oivoi  to  Buotiy  by  Oosvrety.  —  nor,  tss  Mo.  450. 

Hampton  v.  Phipps,  108  U.  S.  a6o.  14.  Bo  Sabrogation  Against  Tortfeasor. — Green 

T.  Soonritlea  Olven  by  Stranger,  —  Macklin  o.  v.  Kimble,  6  Blackf.  (I»d.)  552;  Dale  t>.  Grant, 

Northern  Bank,  83  Ky.  315.  34  N.  J.  L.  142. 

8.  Spalding  v.  Henshaw,  80  Ky.  55,  44  Am.  16.  Anthony  v.  Slaid,  11  Met.  (Mass.)  290. 
Rep.  463,  in  which  case  the  fund  had  been  re-  16.  Indemnity  Ti^on  by  Wrongdoer.  —  McGay 
covered  back  by  the  principal  debtor  on  failure  v.  Keilback,  (N.  Y,  Super.  Ct.  Spec.  T.)  14  Abb. 
of  the  surety  to  apply  it  to  the  debt.  Pr.  (N.  Y.)  142. 

9.  Void  Seeorftiee.  —  Lawry  Banking  Co.  v.  17.  Pmons  xiatorasted  in  Enoambered  btfttealn 
Empire  Lumber  Cb.,  91  Ga.  634;  Whitehead  v.  Qoneral  —  £ngfi»Mf. — Exall  v.  Partridge,  8  T. 
Hamilton  Rubber  Co.,  5a  N.  J.  Eq.  78.  R>  308;  Greswold  v.  Idarsham,  a  Oi.  Gas.  170. 

835  Volume  XXVII. 


Digitized  by 


Google 


SUBROGATION, 


to  Iwoatmd  IftotM. 


Thus  where  the  owner  of  property  is  compelled  to  pay  the  debt  of  another  in 
order  to  remove  a  lien  from  his  land,  he  will  be  subrogated  to  the  benefit  of 
the  lien  discharged.^  A  married  woman  who  pays  off  a  mortgage  executed 
by  herself  and  husband  will  be*  subrogated  to  such  mortgage  where  necessary 
for  the  protection  of  her  interest.*  A  widow  who  discharges  a  lien  on  the 
estate  of  which  she  is  dowable,  or  whose  interest  has  been  subjected  to  the 
payment  of  such  charges,  will  be  subrogated  to  the  rights  of  the  lien  creditor.' 


United  States.  —  Rustell  v.  Howard,  z  Mc- 
Lean (U.  S.)  489- 
Connecticut.  —  Young  V.  WilHaou,  17  Conn. 

393- 

(Jeorgia.  —  Willdns  v.  Gibson,  113  Ga.  4a,  84 
Am.  St.  Rep.  204. 

//Know.  —  Pratt  v.  Pratt,  96  III.  184;  Chand- 
ler V.  Green,  loi  111.  App.  409  ireversed  on  an- 
other point,  Bennett  v.  Chandler,  199  111.  97); 
Home  Sav.  Bank  v.  Bierstadt,  68  111.  App. 
£59,  amrmed  168  111.  618.  61  Am.  St.  Rep. 
146. 

Indiana.  —  Hilbuni  v.  Phillips,  143  Ind.  97. 

lotea.  —  Knowlea  v.  E^aldin,  ao  Iowa  loi; 
Street  v.  Seal,  16  Iowa  68,  85  Am.  Dec.  504; 
Massie  v.  Wilson,  16  Iowa  390;  White  t>. 
Hampton,  13  Iowa  359. 

Kentucky.  —  Ft.  Jefferson  Imp.  Co.  v.  Dupoy- 
■ter,  (Ky.  1902)  66  S.  W.  Rep.  1048. 

Louisiana.  —  Ventreis  V.  His  Creditors,  20 
La.  Ann.  359. 

Massackusettt,  —  Loud  v.  Lane,  8  Met. 
(MasB.)  517. 

Michigan,  —  Powen  v.  Golded  Lumber  Co., 
43  Mich.  468;  Lucking  v.  Wesson,  3$  Mich. 
443- 

Minnesota.  —  Elliott  v.  Tainter,  88  Minn. 
377;  Willis  V.  Jelineck,  ay  Minn.  18. 

Mississippi.  —  Staples  v.*  Fox,  45  Miss.  667. 

Missouri.  —  Mellier  v.  Bartlett,  106  Mo.  381. 

Nebraska. — Johnson  v.  Payne,  11  Neb.  269; 
Southard  v.  Dorrington,  10  Neb.  119. 

New  Hampshire.  —  Brown  v.  Simons,  44  N. 
H.  475 ;  Robinson  v.  Leavitt,  7  N.  H.  73 ;  Page 
V.  Foster,  7  N.  H.  39a ;  Marsh  v.  Rice,  i  N.  H. 
167. 

New  Jersey.  —  Denman  v.  Nelson,  31  N.  J. 
Eq.  452;  Bigelow  v.  Cassedy,  36  N.  J.  Eq.  557; 
Hamilton  v.  Dobba,  19  N.  J.  Eq.  aay. 

New  KorA.  — Arnold  V.  Green,  it6  N.  Y.  566; 
Qark  v.  Mackin,  95  N.  Y.  346;  Southworth  v. 
Scofield,  SI  N.  Y.  513;  McLean  v.  Tompkins, 
(Supm.  Ct.  Gen.  T.)  18  Abb.  Pr.  (N.  Y.)  24; 
Bacon  v.  Van  Schoonhoven,  19  Hun  (N.  Y.) 
158;  Silver  Lake  Bank  v.  North,  4  Johns.  Ch. 
(N.  Y.)  370;  Matter  of  Coster,  2  Johns.  Ch. 
(N.  Y.)  S03;  Dings  v.  Parshall,  7  Hun  (N.  Y.) 
53a;  Dale  V.  M'Evers,  3  Cow.  (N.  Y.)  118. 

Ohio.  —  Joyce  v.  Dauntz,  55  Ohio  St.  538; 
Armstrong  v.  McAlnin,  18  Ohio  St.  184. 

Pennsylvania.  —  Mosier'a  Appeal,  56  Pa.  St. 
76,  93  Am.  Dec.  783. 

Tennessee.  — •  Evans  v.  Saunders,  3  Lea 
(Tenn.)  734- 

Vermont.  —  Downer  v.  Fox,  30  Vt.  ,188. 

AMtgnnuat  «f  Xor^rage  Debt  and  Sabrogatloit 
to  Um  «f  Xortgaga  OrcditMr  DMngnlilMd. — 
Gatewood  r.  Gatewood.  7S  Va.  407. 

Varlosi  Views  on  Question  of  Asti^meot  of 
Xortffase.  —  In  Robinson  v.  Leavitt,  7  N.  H.  73, 
Parker,  J.,  said :  "  The  true  principle,  I  appre- 
hend, is.  that  where  money  due  on  a  mortgage 


is  paid,  it  shall  operate  as  a  dischaige  of  the 
mortgage,  or  in  the  nature  of  an  assignment  of 
it,  substituting  him  who  pays  in  the  place  of 
the  mortgagee,  as  may  best  serve  the  purposes 
of  justioe  and  the  Just  intent  of  the  parties." 
And  see  Bacon  v.  Goodaow,  59  N.  H.  415; 
Hastings  i>.  Stevens,  39  N.  H.  564;  Heath  v. 
West,  26  N.  H.  191 ;  Johnson  v.  Elliot,  26  N. 
H.  67;  Towle  V.  Hoit,  14  N,  H.  61;  Houston 
First  Nat.  Bank  v.  Ackerman,  70  Tex.  315.  See 
also  the  title  Moktgages,  vol.  20,  pp.  1055, 
1064. 

1.  Owoer  8Dbrogat«d  on  Fsymest  of  Isoom- 
bruM.  —  Kinnah  v.  Kinnah,  184  IlL  284;  Cole 
V.  Malcolm.  66  N.  Y.  363- 

Owntx  Faying  Off  Senior  Lien  In  ^aonum  of 
Existonoe  of  Junior  Lien. —  Darrougn  v.  Her- 
bert-Kraft Co.  Bank,  125  Cal.  373. 

Owner  Kot  Sabrogated  ICertly.to  Avoid  Payment 
of  Jnniiv  Liens. — Pulitzer  v.  National  L.  Assoc., 
(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  18. 

SxeentlOB  IMsadant  Paying  Ezeention  to  Se< 
lease  Lien  on  Land  —  In  Harvey  v.  Warren,  31 
Neb.  155,  the  sheriff  collected  the  amount  of  an 
execution,  marked  the  judgment  "  satisfied,"  but 
failed  to  return  the  same  or  to  pay  the  money 
into  court  or  to  the  creditor.  Sutffiequently,  to 
release  the  lien  upon  his  land,  the  plaintiff 
paid  the  creditor  the  amount  of  the  judgment 
and  costs,  and  instituted  an  action  against  the 
sheriff  and  his  surety  to  recover  the  money  so 
paid  him.  It  was  held  that  the  plaintiff  was 
entitled  to  be  subrogated  to  the  rights  of  the 
creditor,  and  could  recover  from  the  sheriff  and 
the  surety. 

8.  Married  Woman  Paying  Off  Xnrtfue  Snbro* 

ffcted  Thereto.  —  Ohmer  t>.  Boyer,  89  Aa.  373 ; 
mith  V.  Hall,  67  N.  H.  200. 
Land  Conve^  byHniAand  fa  Trand  of  Onditon. 

—  Where  a  judgment  dd>tor  conveyed  land  to 
a  third  person  for  the  purpose  of  enabling  such 
third  person  to  obtain  a  loan  thereon  and  dis- 
charge certain  incumbrances,  and  the  transferee 
conveyed  to  the  debtor's  wife,  it  was  held,  in 
an  action  by  the  creditors  to  subject  the  land 
to  the  payment  of  their  judgments,  that  the 
wife  was  entitled  to  be  subrogated  to  the  rights 
of  those  whose  liens  she  bad  paid,  and  also  to 
the  lien  of  certain  taxes  pud  by  her  before  tiie 
judgments  were  recovered.  Brownel]  v.  Stod- 
dard, 42  Neb.  177. 

S.  Widow  Dlsohai^lng  Inoombranos.  —  Crouch 
V.  Edwards,  52  Ark.  499;  Sttnson  v.  Anderson, 
96  111.  373 ;  Fowler  v.  Fowler,  78  Mo.  App. 
330;  Becker  v.  Carey,  (N.  J.  1897)  36  Atl.  Rep. 
770;  Coudert  v.  Coudert,  43  N.  J.  Eq.  407; 
Durante  v.  Eannaco,  65  N.  Y.  App.  Div.  435; 
Bayles  v.  Husted,  40  Hun  (N.  Y.)  376:  Ken- 
yon  V.  Segar.  14  R.  I.  400 ;  Literer  v.  Huddle- 
ston.  fTenn.  Ch.  1808)  52  S.  W.  Rep.  1003; 
Gatewood  v.  Gatewood,  75  Va.  407 ;  Simrooot 
V.  Lyle,  32  Gratt.  (Va.)  752. 
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And,  under  similar  circumstances,  the'  same  equity  will  arise  in  favor  of  life 
tenants,'  tenants  in  common,'  sureties  on  the  mortgage,'  creditors  of  the 
mortgagor,*  mortgagees,'  and  assignees  of  terms.' 

VolnntMT  Not  Entitled  to  Sabrogfttion.  —  A  mere  volunteer  who,  without  any 
^reement  for  subrogation,  removes  a  lien  or  incumbrance  from  land  in  which 
he  has  no  interest  to  protect,  will  not  be  subrogated  thereto.'  But  the 
interest  of  the  penjon  paying  ofT  the  incumbrance  need  not  be  absolute.  A 
contingent  interest  is  sufTicicnt,** 

SsduBpara  and  Bnlwogatlon  IHttlagnlilwd.  —  In  regard  to  the  question  of  mort- 
gages, it  should  be  observed  that  the  right  of  the  redeeming  party  to  subroga- 
tion does  not  follow  as  a  matter  of  course  from  the  right  of  redemption. 
That  right  depends  on  the  relation  of  the  parties  liable  to  be  foreclosed,  to 
each  other,  the  particular  situation  of  the  party  claiming  such  right,  and 
especially  and  generally  on  the  inquiry  whether  such  subrogation  is  necessary 
for  the  protection  of  the  redeeming  party,  and  consequently  on  the  circum- 
stances in  which  the  right  of  redemption  is  sought  to  be  exercised.  Thus, 
where  there  are  several  successive  mortgages  on  the  same  premises,  the  mort- 
gagor may  have  a  decree  for  the  redemption  of  the  first  mortgage,  though  by 
payment  under  such  decree  he  acquires  no  right  to  subrogation ;  so  the  grantee 
of  the  mortgagor,  holding  the  fee  subject  to  the  mortgages,  may  redeem  the 
first  mortgage,  but  he  does  not  thereby  become  entitled  to  subrogation.' 

Full  Paymaiit  <tf  IneunlmuiM  %  Geoditlon  rneedeat.  —  As  in  other  cases,  the  right  of 
subrogation  does  not  become  complete,  as  a  general  rule,  until  the  incum- 
brance has  been  fully  paid.*' 

2.  Farduuen— a.  In  General.  —  One  of  the  most  familiar  instances  of 


1.  Life  Tenant  Sliohargiii*  Incnmbzanoe. — 

Kinkead  v.  Ryan,  64  N.  J.  Eq.  454;  Kocher  v. 
Kocher,  56  N.  J.  Eq.  54S;  Wilder  v.  Wilder, 
(Vt.  1903)  53  Atl.  Rep.  1072. 

%.  Tenant  in  Conunon  BamoTing  Inonmbranea. 
—  Oliver  v.  Lansing,  57  Neb.  358;  Kinkead  v. 
Ryan,  64  N.  J.  Eq.  454;  Haverford  Loan,  etc., 
A.SSOC.  V.  Fire  Assoc.,  180  Pa.  St.  522,  57  Am. 
St.  Rep.  657. 

8.  Surety  SemOTiog  Incnmbraaoa  Entitled  to 
Bobrogatiui,  -—  Heialer  v.  Aultman,  56  Minn. 
4S4>  45  Am.  St.  Rep.  486;  Sears  v.  Patterson, 
S4  Mo.  App.  278. 

4.  In  Lenliluia,  I17  Statute,  an  Ordinarj  Creditor 
of  the  mortgagor  upon  paying  off  the  mortgage 
is  entitled  to  subrogation.  Walmsley  v.  Theus, 
107,  La.  417;  Hall  v.  Hawley,  49  La.  Ann. 
1046;  Zeigler  v.  His  Creditors,  49  La. 
Ann.  144;  Spiller  v.  Their  Creditors,  16  La. 
Ann.  393.  - 

Bight  of  JodffmMit  Creditor  to  8a1>rogation.  — 
See  infra,  this  section,  3.  Junior  Mortgagees, 
Judgment  Creditors,  etc. 

5,  MntgafFS  Canceled  by  Kistake.  —  Wbere 
a  mortgagee  takes  a  new  mortgage  as  a  substi- 
tute for  a  former  one,  and  cancels  and  releases 
the  latter,  in  ignorance  of  an  existing  lien  upon 
the  mortgaged  premises,  equity  will,  in  the  ab- 
acnce  of  some  special  disqualifying  fact,  re- 
store him  to  his  former  position,  when  it  can  be 
done  without  interfering  with  any  new  rights 
acquired  on  the  faith  of  the  altered  condition 
of  the  record.  Capital  Lumbering  Co.  v.  Ryan, 
34  Oregon  73. 

Subrogation  Befnsed  to  Mortfragee.  —  Where  a 
cestui  que  trust  recovers  lands  purchased  hv 
the  trustee  with  trust  funds,  a  mor^agee  of 
such  land,  whoee  mor^pve  is  held  to  be  invalid, 
win  not  be  subrogated  to  tbc  rights  of  the 


cestui  que  trust  against  the  vendor.  Royalty  c 
Shirley,  (Ky.  1899)  53  S.  W.  Rep.  1044. 

Farther  as  to  Sabn^tioa  of  Mortgagees, 
aee  infra,  this  section,  3.  Junior  Mortgagees. 
Judgment  Creditors,  etc. 

6.  Aeeignew  of  Terns.  —  The  assignees  of  a 
term  may,  in  tn-der  to  protect  their  own  interest, 
redeem  a  mortgage  executed  by  the  lessor  prior 
to  the  date  of  their  lease,  though  the  demised 
premises  constitute  a  portion  only  of  those 
embraced  in  the  mortgage.  And  upon  such  re< 
demption  the  assignees  are  entitled  to  an  assign- 
ment of  the  mortgage  and  an  aelmowl^g- 
ment  thereof,  if  the  mortgage  be  recorded, 
Averill  v.  Taylor,  8  N.  Y.  44. 

7.  Tolnnteer  Not  Entitled  to  SnlvegatioB.  — 
Roberts  v.  Best,  172  Mo.  67;  Fowler  v.  Fowler, 
78  Mo.  App,  330 ;  Bigelow  o,  Cassedy,  26  N.  J. 
Eq.  $57;  Schreyer  v.  Saunders,  39  N.  Y.  App. 
Div.  8;  Nelson  v.  Lodcr,  13a  N.  Y.  288;  Ells- 
worth V.  Lockwood,  43  N,  Y.  89;  Averill  v. 
Taylor,  8  N.  Y.  44;  Johnson  v.  Zink,  52  Barb. 
(N.  Y.)  396.  51  N.  Y.  333:  Cherry  v.  Monro,  t 
Bart).  Ch.  (N.  Y.)  618;  Speiglcmyer w.  Crawford, 
6  Paige  (N.  Y.)  257;  Holland  v.  Citizens'  Sav. 
Bank,  16  R.  1.  754.  And  see  infra,  this  section, 
5.  Persons  Advancing  Money  to  Pay  Off  In- 
cumbrances. 

8.  Contingeiit  Interest  taffloieBt  to  Bi^ort  Balh 
rogation, —  Pease  v.  Egan,  131  N.  Y.  262. 

9.  Bedemption  and  Snbrogation  Bistingoishei. 
—  Jenkins  v.  Continental  Ins.  Co..  (C.  PI.  Spec 
T.)  12  How.  Pr.  (N.  Y.)  66;  Dauchy  v.  Ben- 
nett, (Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Y.) 
,175.  Compare  Pardee  v.  Van  Anken,  3  Barb. 
(N.  Y.  )  M4. 

10.  Toll  Payment  of  Ineomlnmaee.— Springer  v. 
Foster.  27  Ind.  App.  15 ;  Fcatherstone  v.  Emer- 
son, 14  Utah  12. 
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the  application  of  the  doctrine  of  subrogation  is  where  the  purchaser  of  encum- 
bered property,  without  having  assumed  the  incumbrance,  pays  it  off,  in  order 
to  protect  his  own  interest,  or  to  perfect  his  own  title ;  in  such  cases,  it  is 
uniformly  held  that  he  is  entitled  to  be  subrogated  to  the  position  of  the 
incumbrancer,  in  respect  of  all  the  latter's  securities,  rights,  remedies,  and 
priorities.'  And  this  rule  applies  to  purchasers  of  chattels  as  well  as  to  pur- 
chasers of  real  property.*  But,  generally  speaking,  to  entitle  a  purchaser  to 
subrogation,  the  claims  which  he  satisfies  must  be  such  as  would  be  enforceable 
against  the  land  in  his  hands.' 

aatUbotlon  <tf  InenmliraiiM  %  Condition  Pneadcnt,  —  As  a  general  rule  a  purchaser 
will  not  be  subrogated  to  the  benefit  of  an  incumbrance  on  the  land  purchased 
until  he  has  fully  satisfied  the  same.* 

Agaiut  Wliom  Bight  Wlj  Ba  Xnforoed.  —  A  purchaser  of  property  who  has  dis- 
charged an  incumbrance  thereon  will  be  subrogated  to  the  lien  of  such 
incumbrance  as  against  the  holdei^  of  other  incumbrances  of  which  he  had  no 
notice ; '  but  not  as  against  the  holders  of  other  incumbrances  of  which  he 


1.  Porohuer  Paying  Off  Inoamtranoe  Entitlod 
to  Bnbrogatlon  in  Oenwal  —  United  States.  — 
Re  Pierce,  2  Lowell  (U.  S.)  343;  Bright  v. 
Boyd,  I  Story  (U.  S.)  478. 

Arkansas.  —  Lane  v.  Hallum,  38  Ark.  385. 

Georgia,  —  Simpson  v.  Ennis,  114  Ga.  soa; 
Corbally  v.  Hughes,  S9  493. 

Illinois.  —  Hazle  v.  Bondy,  1 73  III.  303 ; 
Stiger  V.  Bent,  11 1  111.  328;  Beaver  o.  Slanlcer, 
94  III.  175. 

Indiana.  —  Chaplin  v.  Sullivan,  128  Ind.  50; 
Harlan  v.  Jones,  104  Ind.  107;  Dunning  v. 
Seward,  90  Ind.  63 ;  Rush  v.  State,  20  Ind.  432. 
And  see  Hines  v.  Dresher,  93  Ind.  551. 

Kansas.  —  Fuller  v,  Irvin,  i  Kan.  App.  248. 

Kentucky.  —  Duke  v.  Pigman,  (Ky.  1901)  63 
S.  W.  Rep.  867. 

Maryland.  —  Dircks  v.  Logsdon,  S9  Md.  173; 
Gibson  V.  McCormick,  10  Gill  &  J.  (Md.)  65. 

Massachusetts.  —  Fowler  v.  Parsons,  143 
Mass.  40t. 

Michigan.  —  Bush  v.  Wadswortii,  60  Mich. 

255- 

Mississippi.  —  Planters'  Bank  v.  Dodson,  9 
Smed.  &  M.  (Miss.)  527. 

Missouri.  —  Gooch  v.  Moore,  110  Mo.  425. 

New  Hampshire.  — KtWy  v.  Duff,  61  N.  H. 
435- 

New  Jersey.  —  Coudert  v.  Coudert,  43  N.  J. 
Eq.  407. 

Nevr  York,  —  Simpson  v.  Del  Hoyo,  94  N.  Y. 
189;  Cole  V.  Malcolm,  66  N.  Y.  366;  John- 
son V.  Pannely,  14  Hun  (N.  Y.)  398. 

North  Carolina.  —  Scott  v.  Dunn,  i  Dev.  & 
B.  Eq.  (21  N.  Car.)  435,  30  Am.  Deoi  174. 

Ohio,  —  Joyce  v.  Dauntz,  55  Ohio  St.  538. 

Oregon.  —  Morrell  ».  Miller,  38  Oregon  354. 

Pennsylvania.  —  Ziegler  v.  Long,  2  Watts 
(Pa.)  205. 

Tennessee.  —  Hurt    v.    Reeves,    5  Hayw. 

(Tenn.)  50. 

Texas.  —  Davis  v.  John  V.  Farwell  Co.,  (Tex. 
Civ.  App.  1899)  -19  S,  W.  Rep.  656. 

Virginia.  —  Fulkerson  v.  Taylor,  100  Va.  426 ; 
Armentroat  V.  Gibbons,  30  Gratt.  (Va.)  632. 

See  also  the  title  Mortoaces,  vol.  20,  p.  1064 
et  seq. 

Porohater  by  Parol  Part  of  Kort«ag*iI  land 
Paying  Off  Whole  Mortgage.  —  Champlin  v. 
Williams,  9  Pa.  St  341- 
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Sabr^atad  at  Against  Wif«*i  Intaraat.— Zel- 

ler  V.  Henry,  157  Pa.  St.  i. 

Porehaan  from  Onardian  <tf  luana  Pari«B— 
Whan  Hot  Sabngatad.  —  Evison  v.  Hallock,  108 
Wis.  249.  Compare  Cathcart  v.  Sogenheimer, 
18  S.  Car.  123. 

Grantee  vt  Partnarahip  Property— Whan  Vet 
Subrogated,  —  See  Hubbard  v.  Moore,  67  Vt. 
532. 

A  Snbporohaaer  of  land  subject  to  a  mort- 
gage, who  is  compelled  to  satisfy  the  mortgage 
in  order  to  prevent  a  sale,  will  be  subrogated 
to  the  rights  of  the  mortgagee  against  the  mort- 
gagor on  the  mortgage  note,  but  not  as  to  ex- 
penses of  advertising  a  sale  of  the  lands. 
Bock  V.  Gallagher,  114  Mass.  28. 

In  Lenliiana  the  subrogation  acquired  under 
article  2161  of  the  Revised  Civil  Code  by  a  pur- 
chaser who  employs  the  price  of  his  purchase 
in  paying  the  creditors  to  whom  the  property 
is  mortgaged  is  a  special  one.  It  is  an  equi> 
table  defensive  subrt^ation,  intended  to  consoli- 
date the  property  in  the  hands  of  the  purchaser, 
and  protect  him  from  eviction  therefrom  at  the 
instance  of  other  creditors.  When  the  amount 
paid  by  the  purchaser  to  the  mortgage  creditors 
does  not  exceed  the  purchase  price,  the  sub- 
rogation acquired  by  him  is  limited  to  the  prop- 
erty purchased,  and  does  not  confer  rights  upon 
him  to  be  actively  exercised  against  third 
parties.    Randolph  v.  Stark,  51  La.  Ann.  iisi. 

8.  PnrchasflT  of  Enenmhered  Chattel.  —  Alford 
V.  Cobb,  28  Hun  (N.  Y.)  33;  Illinois  Trust,  etc.. 
Bank  v.  Alexander  Stewart  Lumber  Co.,  (Wis. 
1903)  94  N.  W,  Rep.  777.  And  see  Eby  v.  Mc- 
Tavish,  32  Oat.  190.  Compare  BufFord  v. 
Raney,  122  Ala.  565. 

8.  He  Bobrogatlon  UnleH  Olalm  Satiifled  Wae 
EnA)roeable,  —  Faulk  v,  Calloway,  123  Ala.  335 ; 
Carpentier  z\  Brenham,  40  Cal.  221. 

4.  Poll  Satiifaotion  of  Inonmbranoe.  —  Hubbard 
V.  Le  Barron,  110  Iowa  443. 

But  see  Sowers's  Appeal,  (Pa.  1888)  15  Atl. 
Rep.  898,  holding  that  a  purchaser  who  de- 
posited a  fund  in  court  for  the  payment  of  an 
incumbrance  was  entitled  to  subrogation  even 
though  the  amount  deposited  was  insufficient, 
where  the  insufficiency  arose  from  a  mistake  in 
calculation  merely. 

0.  Pordhaaer  wltlioiit  Kotioe  of  Incnmhranee, — 
Fowler  V,  Maus,  141  Ind.  47 ;  Ayers  v.  Adams, 
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had  notice,  either  actual  or  constructive.*  Subrogation  will  not  be  enforced 
in  such  cases  to  the  prejudice  of  persons  having  equal  or  superior  equities.' 

b.  Purchaser  under  Warranty  Deed. —  Where  land  is  sold  with  a 
warranty  against  incumbrances,  the  purchaser,  on  being  compelled  to  discharge 
an  incumbrance  thereon,  wUl  be  subn^ted  to  the  rights  of  the  creditor  against 
the  vendor.* 

c.  Purchaser  Whose  Title  Has  Failed  — (i)  In  General.  —  hs  a 
general  rule  where  the  purchaser's  title  to  the  land  fails  he  will  be  subrogated 
to  the  rights  of  the  holders  of  Hens  or  incumbrances  which  he  has  paid,  or 
which  have  been  paid  out  of  the  purchase  money.* 

(2)  Purchaser  eU  Invalid  Tax  Sale.  —  A  purchaser  of  land  at  an  invalid  tax 
sale  will  be  subrogated  to  the  state's  lien  for  the  purchase  price  and  all  taxes 
paid  by  him.* 

(3)  Purchasers  at  Forechsure^  Judicial,  and  Quasi-judicial  Sales.  —  The 
generally  received  doctrine  is  that  purchasers  at  foreclosure  sales  will  be  subro- 
gated to  the  rights  of  holders  of  claims  which  have  been  paid  out  of  the  pur- 
chase money,  in  the  event  that  the  sale  is  ineffectual  to  convey  title  to  the 
property  sold.*   And  the  same  equity  will  arise,  under  like  circumstances,  in 


82  Ind.  109 ;  Stevens  v.  King,  84  Me.  391 ;  John- 
son V.  Tootle,  14  Utah  483, 

1.  PonhftMr  with  Hotloa  of  IneombnuiM.  — 
Hargis  v.  Robinson,  63  Kan.  686;  Hayden  v. 
Huff,  60  Neb.  635 ;  Garwood  v.  Eldridge,  a  N. 
J.  Eq.  145,  34  Am.  Dec.  19s;  Campbell  v. 
Hamilton,  (Tenn.  Ch.  1897)  39  S.  W.  Rep.  895. 
But  to  the  contrary  see  Joyce  v.  Dauntz,  55  Ohio 
St.  538. 

9.  No  Sabrogation  to  Fnjndioe  of  Otiwr  PurtlM. 

—  Tarboro  v.  Micks,  118  N.  Car.  l6a;  Robin- 
son V.  Lowery,  $3  S.  Car.  464. 

9.  PorehMor  nndor  Warranty  Daod  Sabrogatod 
on  Figment  of  Inenmbraiuw.  —  Beaver  v.  Slan- 
ker,  94  111.  175;  Nixon  v.  Jullian,  73  Miss.  570; 
Freibog  v.  De  Lamar,  7  Tex.  Civ.  App.  363; 
Beall  v.  Walker,  26  W.  Va.  741.  See  also  Hoke 
V.  Jones,  33  W.  Va.  501. 

4.  Ponhasar  Whose  Title  Haa  failed  Sabrogatod 
to  Inenmbranoe  Paid  —  Alabttma.  —  Fatdk  v. 
Calloway,  123  Ala.  335. 

IlHnois.  —  St.  Louts,  etc..  Coal,  etc,  Co.  v. 
Sandoval  Coal,  etc.,  Co.,  116  111.  170;  Young 
V.  Ward,  115  III.  364. 

loma. —  Dillow  v.  Warfel,  71  Iowa  to6. 

Kansas.  —  Hofman  v.  Demple,  52  Kan.  756. 

Kentucky.  —  Mallory  v.  Dauber,  83  Ky,  339. 

Louisiana.  —  Hotrod  V,  Schuler,  44  La.  Ann. 
537- 

Michigan.  —  Webb  v.  Williams,  Walk.  (Mich.) 
544- 

ifiMfir jofo.  —  Arnold  v.  Hoschildt,  69  Minn. 

lOI. 

MUsusippi.  —  Phillips   v.   Chamberlain,  61 

Miss.  740. 

Missouri.  —  Wade  v.  Beldmeir,  40  Mo.  487. 

Nebraska.  —  Belts  v.  Sims,  35  Neb.  840,  37 
Am.  St.  Rep.  470. 

Ifew  York.  —  Eastbampton  v.  Bowman,  136 
N.  Y.  531 :  Eddy  V.  Traver,  6  Paige  (N.  Y.) 
S3I,  31  Am.  Dec  361. 

North  Carolina.  —  Browne  v.  Davis,  109  N, 
Car.  23. 

Ohio.  —  Sidener  v.  Hawes,  37  Ohio  St.  533. 
Oregon.  —  House  v.  Fowle,  22  Oregon  303. 
Pennsylvania.  —  In  re  McGill,  6  Pa.  St.  504. 
Rhode  Island.  —  Brewer  v,  N«a)l,  16  R.  I. 
458,  37  Am,  St,  Rep. 


Tennessee.  —  Caldwell  v.  Palmer,  6  Lea 
(Tenn.)  65a. 

Texas.  —  Murphy  v.  Smith,  (Tex.  Civ.  App. 
1899)  so  S.  W.  Rep.  1040. 

Virginia.  —  Nalle  v.  Parish,  98  Va.  130. 

Wett  Virgima.  —  Blair  v.  Mounts,  41  W.  Va. 
706 ;  James  v.  Bnrbridge,  33  W.  Va.  373. 

Wisconsin.  —  Stewart  v.  Stewart,  90  Wis. 
516,  48  Am.  St.  Rep.  949. 

Ineombranoa  IHaeharged  bj  PaTHOnt  —  Pnr- 
ehaacr  Kot  Bnbrogated  TharMo.  —  Brooks  v. 
Went*,  61  N.  J.  Eq.  474. 

PnTobaser  from  Insane  Ponon  Hot  Entitled  to 
Bahrogatioa.  —  German  Sav.,  etc.,  Soc.  v.  De 
Lashmntt,  67  Fed.  Rep.  399.  But  see  Cathcart 
V.  Sngenheimer,  18  S.  Car.  123. 

8.  PsrehaMr  at  Invalid  Tax  Sale. —  Gregory 
V.  Bartlett,  55  Ark.  30;  Hershey  v.  Thompson, 
50  Ark.  485 ;  Bagley  v.  Castile,  42  Ark.  77 ; 
Reed  v.  Katfsbeck,  147  Ind.  148;  Arn  v.  Hop- 
pin,  35  Kan,  707;  Leavitt  v.  Bartholomew,  (Neb. 
1901}  93  N.  W.  Rep.  856;  Green  v.  Hellman, 
61  Neb.  875;  John  v.  Connell,  61  Neb.  267; 
Weston  V.  Meyers,  45  Neb.  95 ;  McDonald  V. 
Beer,  43  Neb.  437 ;  Stegeman  v.  Faulkner,  43 
Neb.  53.  See  also  Meher  v.  Cole,  50  Ark.  361, 
7  Am.  St.  Rep.  loi.  And  see  infra,  this  title, 
IX.  Subrogation  Arising  from  Payment  of 
Taxes  and  Duties.  But  see  contra,  Finegan  v. 
New  York,  4  N.  Y.  App.  Div.  15. 

6.  pBrehiwar  at  Tonolenio  Bala  —  United 
Statu.  — Bnbtt  v.  Brodt,  10  Wall.  (U.  S.) 
534- 

Arkansas.  —  Turman  v.  B^,  54  Ark.  373,  36 
Am.  St.  Rep.  35. 

Georgia.  —  Dutcher  v.  Hobby,  86  Ga.  198,  aa 
Am.  St.  Rep.  444. 

Illinois.  —  Bruschke  v.  Wright,  i66  III.  183, 
57  Am.  St.  Rep.  lag.  And  see  Harts  v.  Brown, 
77  ID.  aa6. 

Indiana.  —  Logansport  v.  Case,  134  Ind.  254; 
Cocknim  v.  West,  122  Ind.  372;  Watkins  v. 
Winings,  102  Ind.  330:  Curtis  v.  Gooding,  99 
Ind.  45 ;  Willson  v.  Brown.  82  Ind.  471  :  Parker 
T'.  Goddard.  81  Ind.  294;  Muir  v.  Berkshire,  52 
Ind.  149.  See  also  Shannon  v.  Hay,  106  Ind. 
589. 

Iowa,  —  Brown  V-  Brown,  73  Iowa  430. 
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favor  of  purchasers  at  judicial  sales,*  execution  sales,'  and  other  sales  of  like 
nature,  such  as  administrator's,  executor's,  and  guardian's  sales ; '  and  also  in 


Kansas.  —  Russell  v.  Hudson,  a8  Kan.  99. 
Louisiana.  —  Wolf  t>.  Lowiy,   i  o  La'.  Ann. 
373. 

Maryland.  —  Johnson  v.  Robertson,  34  Md. 
165. 

iiiekigan. —  Hoffman  v.  Harrington,  33  Mich. 
39';  Gilbert  v.  Cbolqr.  Walker  (Mich.)  494. 
Minnesota.  —  Johnson  v.  Sandhoff,  30  Minn. 

197. 

Mississippi.  —  Bonner  v.  Lessley,  fii  Miss. 
39X.    See  also  Clark  v.  Wilson,  ^6  Miss.  753. 

Missouri,  —  Lanier  v.  Mcintosh,  117  Mo.  508, 
38  Am.  St.  Rep.  676;  Moore  v.  Lindsey,  52  Mo. 
App.  474;  Honaker  v.  Sbough,  55  Mo.  473. 
And  ace  Long  v.  Long,  m  Mo.  la. 

Nthraska.  —  Merriam  v.  Rauen,  13  Neb.  a  17. 
And  see  Milligan  v.  Gallen,  64  Nd>.  561, 

New  York.  —  Miner  v,  Bedcman,  50  N.  Y. 
337;  Winslow  V.  Qark,  47  N.  Y.  261;  Robin- 
son V.  Ryan,  35  N.  Y.  320;  Jackson  v.  Bowen, 
7  Cow.  (N.  Y.)  13. 

North  Carolina.  —  Smith  v.  Brittain,  3  Ired. 
Eq.  (38  N.  Car.)  347,  42  Am.  Dec.  175. 

Ohio.  —  Doyle  v.  Breneman,  4  Ohio  Dec  aa, 
2  Ohio  N,  P.  415;  Tiramerman  v.  Howell,  I  ■ 
Ohio  Cir.  Dec.  342,  2  Ohio  Or,  Ct.  27;  Frtaehe 
V.  Kramer,  t6  Ohio  125,  47  Am.  Dec.  368. 

South  Carolina.  —  Bailey  v.  Bailey,  41  S.  Car. 
337*  44  Am.  St.  Rep.  713 ;  Givins  v.  Carroll,  40 
S.  Cor.  413,  42  Am.  St.  R^.  889;  Zylttra  v. 
Keith,  2  Deaaua.  (S.  Car.)  140. 

Sonth  Dakota.  —  Home  Invest  Co.  v.  Clar- 
aoD,  15  S.  Dak.  513. 

Texas.  —  Davis  v.  Roosevelt,  S3  Tex.  305. 

And  see  Shearer  v.  City  Nat.  Bank,  115  Ala. 
352;  Swain  v.  Stockton  Sav.,  etc.,  Soc,  78  Cal. 
600,  12  Am.  St.  Rep.  118. 

Bi^ht  Not  Waived  hj  Jkiaj  in  Ptjmnt.  — 
Bodkm  v.  Merit,  loa  tnd.  393. 

Bigkt  liaitad  to  Anunnt  TM, —  Martin  v. 
Kelly,  59  Miss.  652. 

Neoesfl^  of  ToUng  Assignment  of  Prior  Liens, 
—  For  circumstances  under  which  a  purchaser 
of  mortgaged  premises  will  be  required  to  take 
an  assignment  of  liens  which  accrued  prior  to 
his  purchase,  in  order  to  protect  his  interest, 
see  Boyd  v.  Parker,  43  Md.  182. 

1.  PoTOluumr  at  Jndloial  Bale  —  Illinois.  — 
Chambers  v.  Jones,  73  111.  275 ;  Kinn^  v. 
Knoebel,  51  111.  112. 

Indiana.  —  Bunting  f.  Gilmore,  124  Ind.  113; 
Bodkin  V.  Merit,  103  Ind.  293;  Dunning  v. 
Seward,  90  Ind.  63 ;  Short  v.  Sears,  93  Ind. 
505;  Carver  v.  Howard,  92  Ind.  173;  Reily  v. 
Burton,  71  Ind.  118;  Bunts  v.  Cole,  7  Blackf. 
(Ind.)  2fi5,  41  Am.  Dec.  226. 

Kantueky.  —  yVeMvr  v.  Davis,  (Ky.  1898) 
44  S.  W.  Rep.  637. 

Louisiana,  —  Jonet  v.  Mortimer,  29  La.  Ann. 
207 ;  Barelli  v.  Gauche,  24  La.  Ann.  324; 
Stockton  V.  Downey,  6  La.  Ann.  581. 

Tennessee,  —  Hays  v,  Dalton,  5  Lea  (Tenn.) 
555  (overruling  Wright  f.  Dufield,  3  Baxt. 
(Tenn.)  318). 

Texas.  —  French  v.  Grenet,  S7  Tex.  273. 

Virginia.  —  Hndgin  v.  Hndgin,  6  Gratt.  (Va.) 
330,  53  Am.  Dec  134. 

West  Kirgtmo.  — Hull  v.  Hull,  35  W.  Va. 
155,  29  Am.  St  Rep.  Soo;  Kutson  v,  Sadler,  31 


W.  Va.  358;  Haymond  v.  Camden,  33  W.  Va. 
180. 

8.  PnnhsMr  at  Exoontlon  Bale.  —  Bruschke  v. 
Wright,  166  111.  183,  57  Am.  St.  Rep.  135 ;  Mc- 
Hany  v.  Schenk,  88  Ul.  357;  Milbum  v.  Phil- 
lips, 143  Ind.  93 ;  Bodkin  v.  Merit,  102  Ind.  293 ; 
Jones  V.  Smith,  S5  Tex.  383.  See  also  Tappan 
V.  Hunt,  74  Ga.  545 ;  Smith  v.  Jordan,  35  Ga. 
687;  Shepherd  v.  Burkhalter,  13  Ga.  443,  58 
Am.  Dee.  523. 

Pnrchaser  of  Ghattsl  at  Exaeatlon  Sale  Entitled 
to  Snbrontlon. —  M'Gbee  v.  Ellis,  4  Litt.  (Ky.) 
244,  14  Am.  Dec.  124.  See  also  McLaughlin  v. 
Daniel.  8  Dana  (Ky.)  182;  Gcoghcgan  p.  Ditto, 
a  Met.  (Ky.)  433,  74  Am.  Dec.  413. 

In  OUo  the  Ught  of  Sabrogatioo  Is  AeootdaA  by 
Statnte  (Rev.  Stat.  1892,  S  5410)  to  purchasers 
at  execution  sales  whose  titles  fail  by  reason 
of  defects  in  the  proceedings.  But  this  statute 
does  not  apply  where  the  sale  is  regular ;  and  a 
purchaser  at  a  sheriff's  sale  in  a  creditor's  suit, 
not  being  in  privity  with  a  mortgage  on  the 
land,  is  not  8id>rogated  to  any  supposed  rights 
of  tiie  mortgagee.  Jewett  v.  Feldheiser,  68 
Ohio  St.  523. 
Bight  Not  Alboted  by  Acts  of  Jndgmsnt  Debtor. 

—  Campbell  v,  Lowe,  9  Md.  500,  66  Am.  Dec. 
339.  See  also  Rinehart  v.  Long,  95  Mo.  401; 
Lionberger  v.  Baker,  88  Mo.  447 ;  Rylaod  v. 
Callison,  54  Mo.  513. 

Votloo  that  Property  Sold  Belonged  to  Stranger. 

—  It  seems  that  tbe  purchaser's  right  of  sub- 
rogation will  not  be  affected  by  the  fact  that  he 
was  aware  at  the  time  of  the  sale  that  the 
property  sold  belonged  to  a  stranger,  and,  there- 
fore, was  not  subject  to  the  execution.  Mc- 
Laughlin V.  Daniel,  8  Dana  (Ky.)  183.  But 
see  Halcombe  v.  Loudermilk,  3  Jones  L.  (48  N. 
Car.)  491. 

No  Subrogation  Wliera  Bale  la  Valid.  —  Gray 

V.  Elenson,  129  Ala.  406. 

8.  Pnrohaser  at  Administrator's,  EMOator*s,  and 
Onardian'a  Bales — United  States.  —  Davis  v. 
Gaines,  104  U.  S.  3S6. 

Arkansas.  —  Bond  v.  Montgomery,  56  Ark, 
563,  35  Am.  St.  Rep.  119;  Mcher  v.  Cole,  50 
Ark.  361,  7  Am.  St.  Rep.  loi ;  Nicfaols  v. 
Shearon,  49  Ark.  75. 

Indiana.  —  Paxton  v.  Sterne,  127  Ind.  289; 
Duncan  v.  Gainey,  108  Ind.  579 ;  Hines  v. 
Dresher,  93  lod.  551  ;  Jones  v.  French,  92  Ind. 
138;  Carver  v,  Howard,  92  Ind.  173;  Hawkins 
V,  Miller,  26  Ind.  173. 

Kentucky.  —  Beall  v.  Barclay,  10  B.  Mon. 
(Ky.)  261 ;  Goring  v.  Shreve,  7  Dana  (Ky.)  64; 
Shepherd  v.  Mclntire,  5  Dana  (Ky.)  574. 

Louifiana.  —  Blanton  v.  Ludeling,  30  La.  Ann. 
1832 ;  Dufourv.  Camfranc,  11  Mart.  (La.)  607, 
13  Am.  Dec.  360. 

Minnesota.  —  Millis  v.  Lombard,  3^  Minn. 
359. 

Mississippi.  —  Pool  v.  Ellis,  64  Miss.  555: 
McGee  v.  Wallis,  57  Miss.  638,  34  Am.  Rep. 
484:  Douglas  V.  Bennett,  51  Miss.  680;  Short 
f.  Porter,  44  Miss.  533;  Ragland  V.  Green,  14 
Smed.  &  M.  (Miss.)  194:  Grant  v.  Lloyd;  la 
Smed.  &  M.  (Miss.)  191. 

Missouri.  —  Rinehart  v.  Long,  95  Mo.  396; 
ValU  p.  Fleming,  29  Mo.  153,  77  Am.  Dec.5S7< 
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favor  of  the  grantees  of  such  purchasers.'  There  is,  however,  a  line  of  cases 
which  deny  this  position,  on  the  ground  that  such  purchasers  are  volunteers, 
acting  without  compulsion,  and  for  no  purpose  of  protecting  any  interest  of 
their  own,  and  under  a  mistake  of  law,  and  are,  therefore,  not  entitled  to  the 
protection  of  courts  of  equity.' 

(4)  When  Purchaser  Will  Not  Be  Subrogated.  —  Subrogation  will  not  be 
enforced  in  favor  of  a  purchaser  unless  it  is  necessary  for  his  protection.'  A 
purchaser  at  a  void  executor's  sale  will  not  be  entitled  to  subrogation  where 
he  was  cognizant  of  the  executor's  want  of  authority  to  sell,  and  was  warned 
not  to  purchase.^  Nor  does  the  right  arise  where  the  sale  is  adjudged  void 
by  reason  of  fraud  on  the  part  of  the  purchaser.' 


North  Carolina.  —  Perry  v.  Aduns,  98  N.  Car. 
167,  a  Am.  St.  Rep.  326;  Springi  v.  Harren,  3 
Jones  Eq.  (56  N.  Car.)  96;  Soott  v.  Dtmo.  i 
Dev.  &  B.  Eq.  (ji  N.  Car.)  425.  30  Am.  Dec 
174. 

OA.0.  — Wefarle  v.  Wehrle,  39  Ohio  St.  365; 
Barr  v.  Hatch,  3  Ohio  say. 

Oregon.  —  Levy  v.  Riley,  4  Oregon  393. 

South  Carolina.  —  Hunter  v.  Hunter,  58  S. 
Car.  393,  63  S.  Car.  78,  90  Am.  St.  R^.  663; 
Cathcartv.  Sugenhamer,  18  S.  Car.  laj;  Bent- 
ley  V.  Long,  I  Strobh.  Eq.  (S.  Car.)  43,  47  Am. 
Dec.  533. 

Tennessee,  — 'Rmnett  v.  Coldwdl,  8  Baxt 
(Tenn.)  483. 

Texas.  —  Faires  v.  Cockerell,  88  Tex.  438; 
Harrison  v.  Ilgner,  74  Tex.  86 ;  Mayes  9,  Blan- 
ton,  67  Tex.  245 ;  Cliae  V.  Upton,  59  Tex.  »7 ; 
Burns  V.  Ledbetter,  54  Tex.  374;  Walker  v. 
Lawler.  45  Tex.  538 ;  Hemdon  v.  Rice,  ai  Tex. 
456;  Andrews  v.  Richardson,  ai  Tex.  387; 
Morton  v.  Welbom,  ai  Tex.  773 ;  Howard  v. 
North,  5  Tex.  290,  51  Am.  Dec  769;  Stone 
r:  Darnell,  25  Tex.  Supp.  430,  78  Am.  Dec. 
583. 

Virginia.  —  Hudgin  v.  Htidgin,  6  Gratt.  (Va.) 
330,  53  Am.  Dec  134. 

Wisconsin.  —  Hart  v.  .Smith,  44  Wis.  213; 
Mohr  V.  Tulip,  40  Wis.  66 ;  Wiaslow  v.  CrowcU, 
32  Wis.  639;  Blodgett  v.  Hitt,  29  Wia.  169: 
Wilkinson  v.  Filby,  24  Wia.  441. 

Qoalifloation  of  Bulb.  —  A  purchaser  of  land 
at  ao  administrator's  sale  is  not  entitled  in 
equity  to  be  subrogated  to  the  claims  of  the 
creditors  which  have  been  paid  by  the  purchase 
money,  where  the  title  fails  for  want  of  jurii- 
diction  in  the  court  ordering  the  same  over  the 
person  of  the  h«r.  Borders  v.  Hodgea,  154  III. 
498;  Bishop  V.  O'Conner,  69  III.  431.  But  see 
Bruschke  v.  Wright,  r66  111.  183,  S7  Am.  St. 
Rep.  125. 

Ma  af  aomastaad  by  Administrator  Contrary  to 
law. —  Under  a  statute  making  it  a  misde- 
meanor for  an  administrator  to  attempt  to  sell 
lands  reserved  from  sale  aa  a  homestead,  a 
person  assuming  to  be  the  purchaser  at  the  pre- 
tended sale  commits  no  offense  under  the  act ; 
he  stands  as  though  the  effort  to  sell  were  not 
made  a  criminal  offense,  and  is  entitled  to  be 
subrogated  to  the  rights  against  the  estate 
which  were  held  by  the  creditors  whose  claims 
have  been  paid  with  his  money.  Nor  will  the 
mere  fact  that  he  assisted  the  administrator  in 
appraising  the  lands  for  the  aale  make  him  an 
accomplice  in  the  former'^  misdeowanor,  and 
therel^  bar  his  r^ht ;  in  order  that  his  act  may 
have  this  effect,  it  must  be  done  with  the  in- 
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tmit  to  encourage  and  induce  the  administrator 
to  make  the  sale.  Bond  v.  Montgomery,  56  Ark. 
563.  35  Am.  St.  Rep.  119;  Harris  v.  Watson,  56 
Arit.  574. 

A  Puohaaar  udar  %  Told  Tmites's  lals,  if  the 

money  paid  by  htm  is  applied  to  the  extinguish- 
ment of  the  trust  debt,  becomes  the  equitaUe 
assignee  of  the  debt,  and  is  subrogated  to  the 
rights  of  the  originid  c»tfN»  trust,  and,  aa 
such,  entitled  to  charge  the  land  in  equity  with 
the  debt.   Bonner  v.  Lessley,  61  Miss.  392. 

If  a  lal*  of  iMids  ud«r  ZnsslTuuy  rrouMjliiga 
Ba  SsC  Aaldt  at  the  instance  of  the  heirs  who 
were  not  made  parties  thereto,  and  the  pur- 
chaser seeks  to  be  subrogated  to  the  rights  of 
the  creditors  whose  claims  were  allowed  and 
who  received  a  dividend,  it  is  competent  for  the 
heirs  to  ahow  that  such  dalma  were  barred 
before  inception  of  die  proceedings.  Sivley  v. 
Summers,  57  Miss.  712. 

1.  Orantas  -of  Pnmhaser.  —  Jordan  v.  Sayre, 
39  Fls.  100;  Bruschke  v.  Wright,  166  111.  183. 
57  Am.  St.  Rep.  125;  Ray  v.  Detchon,  79  Ind. 
56;  O'Brien  v.  Harrison,  S9  Iowa  686;  Rich- 
ards V.  Morton,  18  Mich.  255 ;  Jellison  v.  Hal- 
toran,  44  Minn.  199;  Rogers  v.  Benton,  39  Mian. 
39,  13  Am.  St.  Rq>.  613 ;  Bonner  v.  Lesley,  fii 
Miss.  393 ;  Wioslow  v.  Clark,  47  N.  Y.  a6i : 
Finlayson  v.  Peterson,  11  N.  Tiak.  45;  Cooke 
V.  Cooper,  18  Oregon  142,  17  Am.  St-  Rep.  709; 
Sims  V.  Steadman,  63  S.  Car.  300. 

S.  Sabrogatlon  Dtniad  —  pDrohasras  Consldarsd 
Tolontaan.  — ■  Branfaam  v.  San  Josi,  34  Cal. 
585 ;  Boggi  f.  Fowler,  16  Cal.  559i  76  Am.  Dec. 
561;  Richmond  v.  Marston,  15  Ind.  134;  Laws 
V.  Thompson,  4  Jones  L.  (49  N.  Car.)  104; 
Salmond  v.  Price,  13  Ohio  368,  4a  Am.  Dec 
304,-  Nowler  c  Coit,  i  Ohio  519,  13  Am.  Dec. 
640.  And  see  Childress  v.  Allen,  3  La.  447; 
Finegan  v.  New  York,  4  N.  Y.  App.  Div.  15; 
Campbell  v.  Elliott,  5*  Tex.  151. 

S.  Snhre^tlon  Tottnded  mi  Protaotlon. —  Edin- 
burg  American  Land  Mortg.  Co.  v.  Latham,  88 
Ind.  88;  McDonald  v.  Quick,  139  Mo.  484. 

4.  PankaMT  Oonlnat  «f  SxMVtoHf  Want  «l 
AnUmlty.  —  Bagfey  v.  Castile,  4a  Aik.  77 ; 
Creanor  v.  Creanor,  36  Ark.  91 ;  Huse  v.  Den, 
85  Cal.  390,  30  Am.  St.  Rep.  233;  Murphy  v. 
Adams,  71  Me.  113,  36  Am.  Rep.  399;  Gerber 
V.  Upton,  123  Midi.  605;  Petera  v.  Clenienta, 
53  Tex.  140. 

fi,  8ala  Told  for  Fraud  of  Fnrehaaw,  —  Sands 
V.  Codwise,  4  Johns.  (N.  Y.)  597,  4  Am.  Dec. 
305;  McCaskey  v.  Graff,  23  Fa.  St.  321,  62  Am. 
Dec  336;  Jackson  v.  Summerville,  13  Pa.  St. 
3S9;  Riddle  v.  Murphy,  7  S.  &  R.  fPa.)  330; 
(Albert  V.  Hoffman,  s  Watts  (Pa.)  66,  26  Am. 
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d.  Purchaser  Expressly  Assuming  Incumbrance.  —  If  the  purchaser 

expressly  assumes  to  pay  the  incumbrance,  he  thereby  becomes  the  principal 
debtor,  primarily  and  absolutely  liable  for  the  debt,  and  may  not  be  subro- 
gated to  the  benefit  of  the  incumbrance  upon  making  payment  according  to 
his  contract.* 

e.  Incumbrance  Paid  as  Part  of  Purchase  Price.  —  A  purchaser  will 
not  be  entitled  to  subrogation  where  his  payment  of  an  incumbrance  on  the 
land  constitutes  a  part  of  the  consideration  or  purchase  price.* 

/.  Purchaser  OF  Equity  of  Redemption  —  (i)  In  General.  —  The  pur- 
chaser of  an  equity  of  redemption  of  mortgaged  premises  on  paying  the 
amount  due  on  the  mortgage,  or  taking  an  assignment  thereof,  will  be  entitled 
to  subrogation  to  the  rights  of  the  mortgagee  as  against  intervening  rights ; 
in  such  a  case  equity  will  generally  treat  the  incumbrance  as  still  subsisting, 
and  not  as  merged,  so  long  as  it  is  necessary  to  do  so  to  protect  the  rights  of 
the  party  paying  the  mortgage  debt.'  So  it  has  been  held  that  an  assignee 
of  the  equity  of  redemption,  who  pays  and  takes  up  several  notes  secured  by 
mortgage,  under  an  agreement  with  the  mortgagee  that  he  may  hold  them  in 


Dec.  103;  Greig  v.  Rice,  66  S.  Car.  171;  Elam 
f.  Donald,  58  Tex.  316. 

See  also  the  following  analogous  cases :  Mil- 
waukee, etc.,  R.  Co.  v.  Soutter,  13  Wall.  (U.  S.) 
517 ;  Bean  v.  Smith,  2  Mason  (U.  S.)  35a ;  Tuslca- 
loosa  First  Nat.  Bank  v.  Kennedy,  91  Ala.  470 ; 
Pritchett  V.  Jones,  87  Ala.  317 ;  Wiley  v.  Knight, 
27  Ala.  336;  Borland  v.  Walker,  7  Ala.  ^69; 
Seivers  v.  Dickover,  loi  Ind.  495;  Wallace  v. 
McBride,  70  Mich.  596;  Thompson  v.  Bickford, 
ig  Minn.  17;  Stovall  v.  Farmers',  etc.,  Bank,  8 
Smed.  &  M.  (Miss.)  305,  47  Am.  Dec.  85 ;  Allen 
V.  Berry,  50  Mo.  90  ;  Davis  v.  Leopold,  87  N.  Y, 
630 ;  Williamson  v.  Goodwyn,  9  Gratt.  (Va.) 
503 ;  Blow  V.  Maynard,  a  Leigh  (Va.)  29 ;  Bur- 
ton V.  Gibson,  33  W.  Va.  406. 

1.  BxpwM  AMomptlon  of  Innunbnuioe  —  Ala- 
bama.—  Faulk  V.  Calloway,  123  Ala.  333. 

Illinois.  —  Stiger  v.  Bent,  1 1 1  111.  338 ;  Booker 
V.  Anderson,  35  III.  66 :  Poole  v.  Kelsey,  95  III. 
App.  333. 

Indiana.  —  Stuckman  v.  Roose,  147  Ind.  403; 
Shirk  V.  Whitten,  131  Ind.  455 ;  Caley  v. 
Morgan,  114  Ind.  350;  Bunch  v.  Qrun,  iii  Ind. 
351;  Hancock  v.  Iteming,  103  Ind.  533;  Birke 
V.  Abbott,  103  Ind.  i  {distinguishing  Peet  c. 
Beers,  4  Ind.  46,  and  Ayers  v.  Adams,  83  Ind. 
109) ;  Atherton  v.  Toney,  43  Ind.  311.  See  also 
Semans  v.  Harvey,  53  Ind.  331. 

Iowa.  —  Hubbard  v.  Le  Barron,  1 10  Iowa  443  ; 
Witt  V.  Rice,  90  Iowa  451  ;  Kdlogg  v.  Colby, 
83  Iowa  513;  Fretland  v.  Mack,  76  Iowa  434; 
Goodyear  v.  Goodyear,  73  Iowa  339;  Afton 
First  Nat.  Bank  v.  Thompson.  72  Iowa  417. 

Massachusetts.  —  Carlton  v.  Jacksm,  i3i 
Mass.  592. 

Michigan.  —  Winans  V.  Wilkie,  41  Mich.  264. 
Missouri.  —  Heim  v.  Vogel,  69  Mo.  539. 
Nebraska.  — BtTi^ll   v.   Cropsey,   39  Neb. 
679. 

Nevada.  —  Gulling  v.  Washoe  County  Bank, 
34  Nev.  477- 

New  York.  —  Schreyer  v.  Saunders,  39  N.  Y. 
App.  Div.  8. 

Tennessee.  —  Aymett  v.  Citixens'  Nat  Bank, 
(Tenn.  Ch.  1901)  64  S.  W.  Rep.  303;  Camnhell 
V.  Hamilton,  (Tenn.  Ch.  1897)  39  S.  W.  Rep. 
S95. 

Vermont.  —  Willson  v.  Burton,  53  Vt.  394. 
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Washington.  —  De  Roberts  v.  Stiles,  34  Wash. 
611  ;  Isensee  v.  Austin,  15  Wash.  352. 

JVisconsin.  —  Martin  v.  Aultman,  80  Wis. 
ISO- 

7«r  duUfloaUon  of  the  Sole  Stated  in  the  Text, 
and  exceptions  thereto,  see  Matzen  v.  Shaeffer, 
65  Cal.  81;  Bressler  v.  Martin,  133  III.  378; 
Young  V.  Morgan,  89  111.  199;  Cameron  v, 
Holenshade,  i  Cine.  Super,  Ct.  83 ;  Bryson  v. 
Myers,  i  W.  &  S.  (Pa.)  420;  C.  M.  Hapgood 
Shoe  Co.  V.  Crockett  First  Nat.  Bank,  33  Tex. 
Civ.  App.  509. 

Baooenlve  Graatees  Aunming  Proportionate 
Shaies  of  Kortgtge  —  Last  Grantee  Kot  Snbro- 

Sttad. — Kentona  Land  Co.  v.  Wire,  35  N.  Y. 
pp.  Div.  181. 

8.  Paymeiit  of  Iiunimbranoe  as  Part  of  Purchase 
Prioe.  —  Hardinv.aark,  33  S.  Car.  480;  Perry- 
man  v.  Smith,  (Tex.  Civ.  App.  1895)  32  S.  W.  Rep. 
349.  And  see  Sturges  v.  Taylor,  15  La.  Ann. 
285.  But  compare  C.  M.  Hai^ood  Shoe  Co.  v. 
Crockett  First  Nat.  Bank,  33  Tex.  Civ.  App. 
S09. 

S.  SobrogatloB  of  PnnduMV  of  Eqnltr  of  Bo- 
domptton* — Watson  v.  Gardner,  119  III.  313; 
Simonton  v.  Gray,  34  Me.  so;  Thompson  v. 
Chandler,  7  Me.  377;  Gibson  v.  Crehore,  3  Pick. 
(Mass.)  475;  Bell  v.  Woodward,  34  N.  H.  90; 
Walker  v.  King,  45  Vt.  535 ;  Gatewood  v.  Gate- 
wood,  75  Va.  407.  See  also  Richardson  v. 
Hockenhull,  85  111.  134;  Gleason  v.  Dyke,  22 
Pick.  (Mass.)  390;  Dutton  v.  Ives,  s  Mich.  515; 
Duffy  V.  McGuiness,  13  R.  I.  595;  Slocum  v. 
Catlin,  33  Vt.  137;  Wheeler  v.  Willard,  44  Vt. 
640 ;  Hudson  v.  Dismukes,  77  Va.  343.  Com- 
pare Wade  V.  Howard,  6  Pick.  (Mass.)  493; 
Atherton  v.  Toney,  43  Ind.  3ii. 

Extent  of  Bights  Acqnlred.  —  As  to  how  far 
a  purchaser  of  the  equity  of  redemption  in  a  part 
of  land  subject  to  a  vendor's  lien  will  be  sub- 
rogated to  die  benefit  of  such  lien  upon  payment 
thereof,  see  Larson  v.  Oisefos,  (Wis.  1903)  95 
N.  W.  Rep.  ^99- 

Porohsser  Entitled  to  Bate  of  Interest  Kamed  In 
Mortgage.  —  Braden  v.  Graves,  85  Ind.  92. 

Purchaser  of  Eqaity  at  AdminiBtrator'i  Sale  Hot 
Bnbrogated  as  Agaiast  WHow.  —  Cox  v.  Garst. 
105  111.  34*.  See  also  Atkinson  v.  Stewart,  46 
Mo.  510;  Atkinson  v.  Angert,  46  Mo.  515. 
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the  same  manner  as  the  mortgagee  held  them,  is  entitled  to  the  same  priority 
of  lien  that  a  stranger  would  have  who  took  an  assignment  thereof.*  But  it 
s;iems  that  if  a  mortgage  is  paid  off  by  the  purchaser  of  the  equity  of  redemp- 
tion, and  by  him  canceled  in  fact  and  on  the  record,  \vhile  under  the  misap- 
prehension that  his  title  is  good,  he  may  not,  upon  discovering  the  contrary, 
have  the  cancellation  set  aside  and  the  mortgage  declared  in  force  on  the 
ground  that,  had  he  then  known  of  the  defect  in  his  title,  he  would  have  taken 
an  assignment  of  the  mortgage.'  Nor  will  one  who  purchases  a  mere  equity 
of  redemption  in  terms  subject  to  the  payment  of  the  mortgage  debt  be  sub- 
rogated to  the  benefit  of  other  securities  held  by  the  mortgagee  for  the  pay- 
ment of  the  debt.' 

(2)  At  Execution  Sale  for  Other  Debts.  —  The  sale  of  an  equity  of  redemp- 
tion under  execution  other  than  for  the  debt  secured  by  the  mortgage  vests 
the  estate  sold  in  the  purchaser  subject  to  the  payment  of  the  mortgage  debt, 
and  such  purchaser  will  not  be  entitled  to  subrogation  where  he  pays  the 
mortgage,  or  where  the  amount  thereof  is  collected  from  other  property  of 
the  mortgagor.*  But  in  the  latter  case  the  mortgagor  will  be  entitled  to 
subrogation.* 

(3)  Purchase  by  Mortgagee.  —  The  general  rule  that  the  purchase  of  the 
equity  of  redemption  by  the  mortgagee  will  operate  a  merger  of  the  mortgage 
is  not  inflexible ;  when  it  is  the  mortgagee's  intention  that  there  shall  be  no 
merger,  it  will  not  merge ;  and  in  the  absence  of  evidence  the  mortgagee's 
intention  will  be  presumed  to  accord  with  his  interest.* 

3.  JnnioT  Morl^agees,  Judgment  GreditoiB,  etc  — a.  In  General.  —  A  junior 
mortgagee,'  judgment  creditor,  or  other  incumbrancer  who  pays  off  a  prior 


1.  AMigiieeofEqidt:rBiibr(^tedb7  AgTMment. 

—  Morrow  v.  U.  S.  Mortgage  Co.,  96  Ind.  21. 

2.  KortgagB  Conoelsd  imder  Kistake  of  Law.  — 
Bentley  v.  Whittemore,  18  N.  J.  Eq.  366.  See 
also  Garwood  v.  Eldridge,  a  N.  J.  Eq.  145,  34 

Am,  Dec.  195 ;  Edinburg  American  Land  Mortg. 
Co.  V.  Latham,  88  Ind.  88.  Compare  Ayers  v. 
Adams,  82  Ind.  log;  Lowman  v.  Lowman,  118 
111.  582. 

8.  Parohaaar  of  Eqtilty  Sulg'eet  to  Kort^aga.  — 
Stevens  v.  Church,  41  Conn,  369;  Russell  v. 
Pistor,  7  N,  Y.  171,  57  Am.  Dec.  509.  See  also 
I^Tclace  V.  Webb,  6»  Ala.  371. 

4.  8ala  of  Equitj  nndar  Euantlim  tn  Otlur 
Debti.  —  Hanser  v.  State,  27  Ark.  673 ;  Bunch 
V.  Grave,  iii  Ind,  351 ;  Mjrers  v.  Jones,  61  Kan. 
209 ;  Dauchy  v.  Bennett,  (Supm,  Ct.  Spec,  T.) 
7  How.  Pr.  (N.  Y.)  376;  Clift  v.  White,  12  N. 
Y.  534;  McKinstry  v.  Curtis,  10  Paige  (N,  Y.) 
503.  See  also  Gray  v,  Denaon,  129  Ala.  406 ; 
Lovelace  v.  Webb,  6a  Ala.  271 ;  Dodds  v.  Snyder, 
44  111.  S3;  Tuttle  v.  Brown,  14  Pick.  (Mass.) 
S14;  Mathews  v.  Aikin,  i  N,  Y.  604;  Woods  v, 
Spalding,  45  Barb.  (N.  Y.)  607 ;  Russell  v. 
Allen,  10  Paige  (N,  Y.)  249;  Heyer  v.  Pruyo, 
7  Paige  (N,  Y.)  465,  34  Am.  Dec.  355;  Tice  v. 
Annin,  2  Johns.  Ch.  (N.  Y.)  125. 

5.  Kntgsgor  Eatltlad  to  Bnbn^ifttiaii,  —  Funk 
V-  McReynolds,  33  III.  4S2.  And  see  infra, 
this  section,  4.  Mortgagors. 

6.  XqoitT  Porahaaed  by  Mattgtigm. —  a  Story 
Eq.  Jur.  (13th  ed.),  9  10356. 

Alabama.  —  Grcsham  v.  Ware,  79  Ala,  19a, 
Arkansas.  —  Cohn  v.  Hoffman,  43  Ark,  376, 
California.  — -  Rumpp  v.  Gerkens,  59  Cal.  496. 
Connecticut.  —  Boardman    v.   Larrabee.  51 
Conn.  39. 

lUinoit.  —  Lowman  v.  Lowman,  118  111.  582. 
Indiana.  —  McClain  v.  Stdlivan,  85  Ind.  174. 


Iowa.  —  Patterson  v.  Mills,  69  Iowa  755, 
Michigan.  —  Cooper  v.  Bigly,  13  Mich.  463. 
New  Jersey. — Lydecker  v.  Bogert,  38  N.  J. 
Eq.  136. 

New  York.  —  Smith  v.  Roberts,  91  N.  Y.  470 ; 

James  v.  Morey,  2  Cow.  (N,  Y,)  246,  14-  Am. 
Dec,  47S. 

Oregon.  —  Watson  v,  Dundee  Mortg,,  etc., 
Co.,  12  Oregon  474. 

South  Carolina.  —  Agnew  v.  Charlotte,  etc, 
R.  Co.,  24  S.  Car.  iS,  58  Am.  Rep.  237. 

Texas.  —  SilHman  v.  Gammage,  55  Tex.  365. 

Vermont.  —  Carpenter  v.  Gleason,  58  Vt.  244. 

7.  Bahn^tlon  of  Judor  XortiragM  Paying  Off 
Prior  Inoambranoa  —  England.  —  Knight  v. 
Knight,  3  P.  Wms,  331 ;  Stonebewer  v.  Thomp- 
son, 2  Atk.  440. 

United  Slates.  —  Memphis,  etc.,  R.  Co.  v. 
Dow,  I30  U.  S.  287;  Russell  v.  Howard,  2  Mc- 
Lean (U,  S,)  489;  U.  S,  Bank  v.  Peter,  13  Pet. 
(U.  S.)  123  ;  Searles  v.  Jacksonville,  etc.,  R.  Co., 
2  Woods  (U.  S.)  621. 

Alabama.  —  Cowley  v.  Shelby,  71  Ala.  12a; 
Davis  V.  Cook,  65  Ala.  617;  Wiley  v.  Ewing,  47 
Ala.  418. 

California.  —  Ketchum  v.  Crippen,  37  Cal, 
223. 

District  of  Co/»m&ta.  —  Pleasants  v.  Fay,  13 
App,  Cas.  (D.  C)  237;  Utermehle  v.  McGreal, 
I  App.  Cas.  (D.  C.)  359. 

Georgia.  —  Wilkins  v.  Gibson,  113  Ga.  51,  84 
Am.  St  Rep.  204, 

Illinois.  —  Ebert  v.  Gerding,  1 16  III.  ai9 ; 
Chicago,  etc,  R.  Land  Co.  v.  Peck,  112  III.  431 ; 
Tyrrell  v.  Ward,  102  111.  29 ;  Worcester  Nat. 
Bank  v.  Cheeney,  87  111.  602;  Flacbs  v.  Kelly, 
30  111.  462;  Ball  V.  Callahan,  95  111.  App,  615, 
judgment  aMrmed  197  III.  318;  Smith  v.  Dins- 
more,  16  111.  App.  115. 
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incumbrance  in  order  to  protect  his  own  interest  in  the  encumbered  estate, 
will,  as  a  general  rale,  be  subrogated  to  all  the  rights  of  the  senior  incum- 
brancer, and  if  necessary  for  his  protection  may  compel  an  assignment  of  the 
security.*  But  whether  the  junior  incumbrancer  takes  a  formal  assignment  or 
not,  such  a  transaction  makes  him  in  equity  an  assignee,  and  he  is  entitled  to 


Indiana.  —  Roeder  v.  Keller,  135  Ind.  692; 
Spaulding  v.  Harvey,  129  Ind.  106;  Abbott  v. 
Union  Mut.  L.  Ins.  Co..  127  Ind.  70;  Erwin  r. 
Acker,  126  Ind.  133;  Lowrey  v,  Byers,  80  Ind. 
443;  Rardin  v.  Walpole,  38  Ind.  146;  Benton  v. 
Shreeve,  4  Ind.  66. 

Iowa.  —  Sbimer  v.  Hammond,  5:  Iowa  401; 
Marshall  v.  Ruddick,  28  Iowa  487. 

Kansas.  —  Hagan  v,  Sheridan,  10  Kan.  App. 
aa;  Washburn  v.  Thomas,  8  Kan.  App.  856,  56 
Pac.  Rep.  539. 

Maine. —  Frisbee  v.  Frisbee,  86  Me.  444; 
Cobb  V.  Dyer,  69  Me.  494. 

Maryland.  —  Rappanicr  v.  Bannon,  (Md. 
1887)  8  Atl.  Rep.  555;  State  v.  Brown.  73 
Md.  484. 

Massachusetts.  —  Green  v.  Tanner,  8  Met. 
(Mass.)  411;  Davis  v.  Winn,  2  Allen  (Mass.) 
III. 

Michigan.  —  Kitcbell  v.  Mudgett,  37  Mich. 
8t  ;  Sager  v.  Tupper,  3s  Mich.  134;  Baker  v. 
Pierson.  6  Mich.  532. 

Minnesota.  —  Gerdine  v.  Menage,  41  Minn. 
417. 

Missouri.  —  Long  v.  Long,  141  Mo.  352; 
Reyburn  v.  Mitchell,  106  Mo.  365,  ay  Am.  St. 
Rep.  350. 

Ngw  Hampthirg.  —  Moore  v.  Beasom,  44  N. 
H.  Mis;  Weld  v.  Sabin,  ao  N.  H.  533,  51  Am. 

Dec.  240. 

New  Jersey.  —  Bigelow  c  Cassedy,  26  N.  J. 
Eq.  557;  Hamilton  v.  Dobbs,  19  N.  J.  Hq.  227. 

New  York.  —  Quinlan  v.  Stratton,  1 28  N.  Y. 
659 ;  Clark  v.  Mackin,  95  N.  Y.  346 ;  Ellsworth 
V.  Lockwood,  42  N.  Y.  96 ;  Burnet  v.  Denniston, 
5  Johns.  Ch.  (N.  Y.)  35;  Silver  Lake  Bank 
V.  North,  4  Johns.  Ch.  (N.  Y.)  370;  Pardee  v. 
Van  An  ken,  3  Barb.  (N.  Y.)  S34 ;  Forest  v. 
Peck,  84  Hun  (N.  Y.)  Sheldon  v.  Hoff- 

oagle.  SI  Hun  (N.  Y.)  478;  Dings  Parshall, 
7  Hun  (N.  Y.)  522 ;  Louis  v.  Bauer,  33  N.  Y. 
App.  Div.  287- 

Pennsylvania.  —  Milligan's  Appeal,  104  Pa. 
St.  503 ;  Hogg  V.  Longstretfa,  97  Pa.  St.  359- 

r*jro*.  —  Schneider  v.  Sellers,  25  Tex.  Cit. 
App.  226;  Soudiem  BIdg.,  etc..  Assoc.. v.  Skin- 
ner, (Tex.  Civ.  App.  1897)  42  S.  W.  Rep.  320; 
Land  Mortg.  Bank  v.  Quanah  Hotel  Co.,  (Tex. 
Civ.  App.  189s)  32  S.  W.  Rep.  573  ;  Tarver  v. 
Land  Mortg.  Bank,  7  Tex.  Civ.  App.  425. 

yermont.  —  Ward  v.  Seymour.  51  Vt.  320; 
Wood  V.  Hubbard,  50  Vt.  82;  Wheeler  v.  Wil- 
lard,  44  Vt.  640 :  Downer  v.  Fox,  20  Vt.  388. 

SabragattoB  Baftusd.  — For  cases  in  which 
subrogation  has  been  refused  to  junior  mort- 
gagees, see  Mtna  L.  Ins.  Co.  v.  Buck,  108  Ind. 
174  ;  Gray  v.  Zellmer,  66  Kan.  514  ;  Shattuck  v. 
Belknap  Sav.  Bank,  63  Kan.  443  ;  J.  B.  Watkins 
Land  Mortg,  Co.  v.  Williams,  63  Kan.  30; 
Campbell  v.  Foster  Home  Assoc,  163  Pa.  St. 
600.  l^  Am.  St.  Rep.  818. 

Th*  Kere  Aat  tiwt  a  Party  U  a  SnhMqant 
Mortj^agM  does  not  constitute  a  sufficient  equi- 
table reason  for  subrogation,  ,Bigelow  v. 
Cassedy,  26  N.  J.  Eq.  557;  Vandercook  v. 


Cohoes  Sav.  Inst,  5  Hun  (N.  Y.)  641.  But 
see  Twombly  v.  Casstdy,  82  N.  Y.  155. 

Asiigneo  of  ttxtt  Xor^age  Held  Batitlad  to 
Snbroffatloa  to  lin  of  Boooad  Kortgage.— 

Porter  v.  Ourada,  51  Neb.  510. 

Sabrogation  Against  B«aeiv«r  of  Third  Mortgage. 
—  Where  the  sum  available  for  satisfaction  of 
a  second  mortgage,  after  foreclosure  of  the 
first  mortgage,  is  insufiicient  for  that  purpose, 
owing  to  the  failure  of  a  receiver,  appointed  at 
the  instance  of  a  third  mortgagee,  to  pay  taxes 
and  water  rents  on  the  property,  as  ordered  by 
the  court,  the  second  mortgagee  will  be  entitled 
to  subrogation  against  fraud  in  the  bands  of 
the  receiver  to  the  amount  of  such  taxes  and 
water  rents.  Frankenstein  v.  Hamburger,  73 
N.  Y.  App.  Div.  352. 

1.  Judgment  Creditor,  ato^  Snbngatad  on 
meat  of  Prior  Inoambranee —  Umted  Statts.  — 
U.  S.  Bank  v.  Peter,  13  Pet.  (U.  S.)  123. 

Connecticut.  —  Quinnipiac  Brewing  Co.  v. 
FitzgiU>ons,  73  Conn.  191. 

Dakota.  —  Kalscheuer  v.  Upton,  6  Dak.  449. 
Georgia.  —  Wilkins  v.  Gibson,  113  Ga.  31,  84 
Am.  St.  Rep.  204. 

Illinois.  —  Magill  v.  De  Witt  County  Sav. 
Bank,  126  III.  244;  Lamb  v.  Richards,  43  IH- 
312;  Blair  V.  Cbamblia,  39  III.  591,  89  Am. 
Dec  322;  M'Lagan  v.  Brown,  11  IlL  519; 
Sweezey  v.  Chandler,  11  III.  445. 

Massachusettt.  —  Davie  v.  Winn,  3  AUen 
(Mass.)  Ill, 

Michigan.  —  Lacking  v.  Wesson,  as  Mick' 
445- 

Minnesota.  —  Gerdine  v.  Menage,  41  Minn. 
4»7. 

Missouri.  —  Reyhnm  o.  Mitchell,  106  Mo. 
36s,  27  Am.  St.  Rep.  350, 

Nebraska.  —  Aultman  v.  Bishop,  53  Neb.  54s : 
Renard  v.  Brown,  7  Neb.  449 ;  Miller  v.  Finn, 

I  Neb.  301. 

New  Jersey.  —  Boice  v.  Conover,  63  N.  J.  Eq. 
273 ;  Hackensack  Sav.  Bank  v.  R.  P.  Terhune 
Mfg.  Co.,  45  N.  J.  Eq.  6id;  Shinn  v.  Budd,  14 
N.  J.  Eq.  237. 

New  York.  —  Twombly  v.  Cassidy,  82  N.  Y. 
155;  Brainard  v.  Cooper,  10  N.  Y.  356;  Citi- 
zens' Sav.  Bank  v.  Foster,  (Supm.  Ct.  Spec.  T.) 
22  Abb.  N.  Cas.  (N.  Y.)  425:  Dauchy  v.  Ben- 
nett, fSupm.  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Y.) 
375  ;  Pardee  v.  Van  Anken,  3  Barb.  (N.  Y.)  534. 
Oklahoma.  —  Moore  v.  Calvert,  8  Okla.  358, 
Vermont,  —  Lamb  v.  Mason,  so  Vt.  346 ; 
Chandler  v.  Dyer,  37  Vt.  345 ;  Warren  .v.  War- 
ren, 30  Vt.  530. 

Virginia.  —  Gatewood  ».  Gatewood,  75  Va. 
407. 

XzeeutloD  Creditor  Bedoemixg  flr«m  Chattel 
Mortgage.  —  An  execution  creditor  may,  as  soon 
as  he  has  acquired  a  lien  on  chattels  by  a  levy 
of  his  execution,  redeem  them  from  a  chattel 
mortgage  which  constitutes  a  prior  lien  thereon, 
and  on  payment  of  the  amount  due  on  the  mort- 
gage is  entitled  to  be  subrogated  to  the  rights 
of  the  mortgagee,  and  to  that  end  may  dcnumd 
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all  suitable  remedies  to  enforce  reimbursement;'  and  there  are  cases  which 
hold  that,  though  the  prior  mortgage  may  stand  discharged  of  record,  instead 
of  having  been  assigned  to  the  junior  mortgagee,  he  is  nevertheless  entitled 
inequity  to  indemnify  himself  for  such  payment  out  of  the  mortgaged  estate.* 
Go-mOTtgage«  who  are  compelled  to  redeem  from  a  prior  mortgage  held  and 
about  to  be  foreclosed  by  one  of  themselves  will  be  subrogated  to  his  rights 
as  prior  mortgagee,  so  as  to  prevent  his  enjoyment  of  any  interest  under  the 
junior  mortgage  until  he  shall  have  reimbursed  them  his  proportion  of  the 
amount  paid  by  them  to  redeem  from  his  prior  mortgage.* 

b.  Extent  of  Rights  Acquired. — A  junior  mortgagee,  as  to  whose  debt 
the  homestead  rights  of  a  mortgagor  have  not  been  waived,  will  nevertheless 
be  subrogated  to  the  benefit  of  such  waiver  in  a  senior  mortgage  which  he 
discharges  for  the  protection  of  his  title.*  And  where  the  prior  incumbrance 
embraces  property  other  than  that  of  the  junior  incumbrance,  the  holder  of 
the  latter  will,  on  paying  off  the  former,  be  subrogated  to  the  rights  of  the 
prior  incumbrancer  in  such  property.'*  He  will  be  entitled  to  the  rate  of 
interest  carried  by  the  incumbrance  from  which  he  redeems,*  and  also  to 
tack  to  his  mortgage  all  necessary  expenses  incurred  by  him  in  removing  the 
prior  lien  from  the  mortgaged  premises.'  And  he  may  foreclose  the  lien  to 
which  he  is  subrogated  before  the  maturity  of  his  own  mortgage.*  He  will, 
however,  be  entitled  to  subrogation  only  to  the  extent  of  the  amount  paid  by 
him,  and  cannot  have  the  benefit  of  payment  from  the  funds  of  the  debtor  or 
third  parties.* 

c.  What  Payment  SuFnciE>rT.  —  In  the  absence  of  agreement  a  junior 
mortgagee  will  not  be  entitled  to  subrogation  as  against  a  prior  mortgagee  on 
payment  of  a  part  only  of  the  prior  mortgage  debt,  or  of  interest  accumulated 
thereon ;  he  must  pay  the  whole  debt  before  he  can  acquire  that  right  '* —  not 
only  the  amount  due  on  the  mortgage,  but  the  necessary  expenses  already 

■n  Bfls^iuoeiit  of  the  mortage.   Lucking  v.  T.  IzpnuM  «f  Bflmftrhiff  Prior  XiumteaaM. — 

Wesson,   25    Mich.    443.    See    also    Hunt   v.  Miller  v.  Whittier,  36  Me.  577. 

Sackett,  31  Mich.  18;  Smith  v,  Coolbaugh,  31  8.  F(ff«cIonm  bj  Party  Sabroyatad.  —  Powen 

Wis.  427;  Hinman  f.  Judson,  13  Barb.  (K.  Y.)  v.  Golden  Lumber  Co.,  43  Mich.  468. 

629 ;  Treat  v.  Gilmore,  49  Me.  34.  9.  Subrogration  ICeuorad  by  Amoant  of  PaTHmt. 

1.  Fonnal  Anignmoiit  Unnaewiary.  —  Russell  —  Hammond  v.  Barker,  61  N.  H.  53. 

V.  Howard,  2  McLean  (U.  S.)  489;  Mattison  tr.  10.  FoUFlvmintaf  Btator  MartgiffM.  —  Lod> 

Harks,  31  Mich.  421.  18  Am.  Rep.  197;  Ells-  v.  Fleming,  15  ID.  App.  503  ;  Stuckman  v.  Roose, 

worth  V.  Lockwood,  42  N.  Y.  89;  McLean  v,  i47  Ind.  402;  Swan  v.  Patterson,  7  Md.  164; 

Towle,  3  Sandf.  Ch.  (N.  Y.)  117;  Dale  v.  Gannett  v.  Blodgett,  39  N.  H.  150;  Penn  v.  At- 

M'Evers,  2  Cow.  (N.  Y.)  118;  Downer  v.  Fox,  lantic,  etc.,  R.  Co.,  (Ohio)  11  Am.  L.  Reg.  N. 

ao  Vt.  388.  S.  583. 

%.  Ptior  Xwtgsga  IHieliar^  of  Baeord. —  The  right  of  subrogation  does  not  exist  in 

Ebert  v.  Gerding,  116  111.  217 ;  Tyrell  v.  Ward,  favor  of  the  holder  of  a  second  mortgage  to  the 

102  111.  29;  Cobb  V.  Dyer,  69  Me.  494;  R^P-  i»'ejudice  of  the  paramount  lieo.    Skinkle  v. 

panier  v.  Bannbn,  (Md.  1887}  8  AtL  Rep.  555 ;  Huffman,  5s  Neb.  ao. 

Moore  v.  Beasom,  44  N.  H.  215 ;  Robinson  v.  If  Only  fatwett  Ii  Diu,  the  junior  mortgagee 

LaTitt,  7  N.  H.  99:  Patterson  v.  Birdsall,  64  may  redeem  by  tendering  the  amount  of  such 

N.  Y.  295,  21  Am.  Rep.  609;  Milligan's  Appeal,  interest.    Searles  V.  Jacksonville  etc.,  R.  Co.,  a 

104  Pa.  St.  510;  Ward  v.  Seymour,  51  Vt.  320;  Woods  (U.  S.)  621. 

Wheeler  v.  Willard,  44  Vt.  640.  CoDvantitnal  Subrogation.  —  When  the  right 

8.  OfrAOrtgagVM.  —  Saunders  v.  Frost,  5  of  subrogation  is  the  result  of  an  express  agree- 
Pick.  (Mass.)  359,  16  Am.  Dec.  394.  See  also  ment,  it  is  no  objection  that  it  extends  only  to 
Sanford  v.  Bnlkley,  30  Conn.  344 ;  Wyckoff  v.  a  part  of  the  mortgage  or  other  security.  Loeb 
Noyes,  36  N.  J.  Eq.  227.  v.  Fleming,  15  III.  App.  508;  Brice's  Appeal,  95 

4.  Wtiwof  KartfBgoi^HeaeitaadBlBAta.—  Pa.  St.  145- 

Ebfrt  V.  Gerding,  116  III.  2t6.  Balaaoa  Paid  by  Debtor  or  TUrd  Panon.  — It 

9.  Prinr  Inoombranoo  Embracing  Biffsrent  seems  that  if  the  debt  be  actually  discharged 
Property. — Peter  v.  Smith,  s  Cranch  (C.  C.)  the  junior  incumbrancer  will  be  entitled  to  sub- 
383.  rogation  to  the  extent  of  the  amount  he  con- 

6,  Bats  of  Interest  Allowed.  —  Dodge  v.  Ful-  trihuted,  though  the  balance  of  the  debt  was 

ler,  2  Flipp.  (U.  S.)  603 ;  Mosier  v.  Norton,  8.1  paid  by  the  debtor  or  by  a  third  person.  Wil- 

in.  519;  Harper  v.  Ely,  70  III.  581;  Braden  v.  Icins  v.  Gibson,  113  Ga.  31,  84  Am.  St.  Rep. 

Gnves,  85  Ind.  92 ;  Walker  v.  King,  45  Vt  535.  204. 
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incurred  by  the  senior  mortgagee  in  taking  steps  to  enforce  the  security.* 
But  a  second  mortgagee,  who  for  the  protection  of  his  own  security  pays  an 
instalment  due  on  the  first  mortgage,  will,  to  the  extent  of  such  advancement, 
as  against  the  mortgE^or,  be  subrogated  to  the  rights  of  the  holder  of  the  first 
mortgage,  and  may,  on  payment  by  the  mortgagor  of  the  balance  due  on  the 
prior  mortgage,  enforce  by  action  his  lien  for  the  amount  so  advanced.* 

A  Tendar  of  Fftrment  by  the  junior  mortgagee,  if  properly  made,  will  be 
sufficient  to  entitle  him  to  subrogation.' 

d.  When  Not  Entitled  to  Subrogation.  —  Subrogation  will  be  denied 
to  a  junior  incumbrancer  where  his  payment  of  the  prior  incumbrance  was  not 
necessary  for  his  protection,*  as  where  the  incumbrance  paid  off  does  not 
cover  the  property  embraced  by  his  mortgage ;  *  or  where  the  enforcement  of 
subrogation  is  not  necessary  for  his  protection;*  or  when  to  grant  it  would  be 
clearly  inequitable,'  as  when  the  right  is  asserted  against  intervening  bona  fide 
purchasers  without  notice  of  the  rights  of  the  junior  mortgagee ;  **  or  where  he 
might  have  protected  himself  by  purchasing  at  a  foreclosure  sale  under  a  prior 
mortgage,  but  did  not.* 

4.  Kortgagors.  —  Where  a  mortgagor  has  conveyed  the  mortgaged  premises, 
subject  to  the  lien  of  the  mortgage,  the  amount  of  the  mortgage  debt  being 
deducted  from  the  purchase  price,  the  premises  remain  the  primary  fund  for 
the  payment  of  the  debt,  and  if  the  mortgagor  is  compelled  to  pay  the  same 
he  may  be  subrogated  to  the  rights  of  the  mortgagee  under  the  mortgage.*® 


1.  ExpenfM  IneoTTAd  by  Senior  ICorteRgee. 

—  Shutes  V.  Woodard,  57  Mich.  313.  But  a 
junior  mortgagee  may  redeem  without  paying 
coats  of  a  foreclosure  suit  upon  a  prior  mort- 
gage to  which  he  was  not  made  a  party.  Gage 
V.  Brewster,  31  N.  Y.  218;  Peabody  v.  Roberts, 
47  Barb.  (N.  Y.)  91 ;  Vroom  v.  Ditmaa,  4  Paige 
{N.  Y.)  526;  Benedict  v.  Gilman,  4  Paige  (N. 
Y.)  58.  He  will,  however,  be  required  to  pay 
the  costs  of  the  action  to  redeem,  unless  im- 
properly resisted  by  the  defendant.  Belden  v. 
Slade,  26  Hun  (N.  Y.)  635 ;  Raynor  v.  Selmes, 
52  N.  Y.  582. 

2.  Second  Xortgagee  Snbrt^ated  as  Ag^nit 
Mortgagor  on  Faymant  of  Instalment.  —  Skinkle 
V.  Huffman,  52  Neb.  20;  New  Jersey  BIdg.,  etc., 
Co.  f.  Cumberland  Land,  etc.,  Co.,  53  N.  J.  Eq. 
644;  Penn  v.  Atlantic,  etc,  R.  Co.,  (Ohio)  11 
o.m.  L.  Reg.  N.  S.  582. 

5.  Tender  Fropnly  Hade  Soffldant.  —  Ketchum 
V.  Crippen,  37  Cal.  333 ;  Marshall  V.  Ruddick, 
28  Iowa  487 ;  Dings  v.  Parshall,  7  Hun  (N.  Y.) 
522.  See  also  Clark  v.  Mackrn,  95  N.  Y.  351 ; 
Frost  V.  Yonkers  Sav.  Bank,  70  N.  Y.  553,  26 
Am.  Rep.  627. 

4.  Pajrmant  of  Incnmbruioe  Trnneoetsar;,  — 
Bayard  v.  McGraw,  i  III.  App.  134 ;  Norton  v. 
Highleyman,  88-  Mo.  624 ;  Frost  v.  Yonkers  Sav. 
Bank,  70  N.  Y.  553,  36  Am.  Rep.  627;  Adams 
V.  McPartlin,  (Supm.  Ct.  Spec.  T.)  11  Abb.  N. 
Cas.  (N.  Y.)  369;  Bloomingdale  v.  Barnard,  7 
Hun  (N.  Y.)  4S9 ;  Jenkins  v.  Continental  Ins. 
Co.,  (C.  PI.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  66; 
Mosier's  Appeal,  Pa-  St.  76,  93  Am.  Dec. 
7S3.  And  see  Mansur,  etc..  Implement  Co.  v. 
Jones,  143  Mo.  253. 

B,  Smith  V.  Dtnsmoor,  119  III.  656. 

6.  flabnwation  Hot  Enftmad  Whm  Uuuom* 
uaj,  —  Tniman  v.  Stewart,  104  Ga.  687,  69 
Am.  St.  Rep.  192. 

7.  SahTontlon  Hot  Enforced  Where  Inequitable. 

—  Coonrod  v.  Kelfy,  113  Fed.  Rep.  378;  Till- 
man V.  Stewart,  104  Ga.  687,  69  Am.  St.  Rep. 


192;  Thomas  v.  Stewart,  117  Ind.  50;  Kelly  v. 
Kelly,  54  Mich.  30;  Wyckoff  v.  Noyes,  36  N.  J. 
Eq.  230 ;  Gring's  Appeal,  89  Pa.  St.  339 ;  Mc- 
Ginnis's  Appeal,  16  Pa.  St.  447;  Gerrish  v. 
Bragg,  5S  Vt.  339. 

8.  Babn^tion  Vot  Enforced  Against  Bona  Fide 
Forahaser,  —  Richards  v.  Griffith,  92  Cal.  493, 
27  Am.  St.  Rep.  156;  Ahem  v.  Freeman,  46 
Minn.  156,  24  Am.  St.  Rep.  206;  Amick  v. 
Woodworth,  58  Ohio  St.  86.  See  also  Persons 
V.  Shaeffer,  65  Cal.  79;  Guy  v.  Du  Uprey,  16 
Cal.  196,  76  Am.  Dec  518;  Gerdine  v.  Menage, 
41  Minn.  417;  Bunn  v.  Lindsay,  95  Mo.  250,  6 
Am.  St.  Rep.  48.  But  see  Davis  v.  Winn,  2 
Allen  (Mass.)  iii. 

0.  Subrogation  Befnsed  Where  Claimant  Might 
Have  Purchased  at  Foreclosnre  Bale,  —  Blooming- 
dale  V.  Barnard,  7  Hun  (N.  Y.)  459;  Gerdine 
V.  Menage,  41  Minn.  417.  Nor  can  he  stay  the 
sale,  by  injunction,  without  showing  that  pay- 
ment of  the  prior  mortgage  on  his  part  or  pur- 
chasing at  the  sale  will  work  him  an  injustice. 
Bloomingdale  v.  Barnard,  7  Hun  (N.  Y.)  459. 
Compare  Ellsworth  v.  Lockwood,  42  N,  Y. 
89. 

10.  Land  Conveyed  Bnbjeet  to  Kort|mge, —  Kort- 
gagor  Subrogated  on  Payment — /mf mm —  Todd 

V.  Oglebay,  158  Ind.  595. 

Iowa.  —  Wood  V.  Smith,  51  Iowa  156. 

Maine.  —  Kinnear  v.  Lowell,  34  Me.  299. 

Minnesota.  —  Rogers  v.  Hedemaric,  70  Minn. 
441;  Gerdine  v.  Men;^e,  41  Minn.  417;  Baker 
r,  Terrell,  8  Minn.  195. 

Missouri.  —  Greenwell  v.  Heritage,  71  Mo. 
459 ;  Welton  v.  Hull,  50  Mo.  296. 

New  Hampshire.  —  Woodbury  v.  Swan,  58  N. 
H.  380. 

Nem  York.  —  Jwnel  v.  Jnmel,  7  Paige  (N. 
Y.)  S9I :  Cox  r.  Wheeler.  7  Paige  (N.  Y.)  248; 
Tice  V.  Annin.  2  Johns.  Ch.  (N.  Y.)  128; 
Brewer  v.  Staples.  3  Sandf.  Ch.  (N.  Y.)  584; 
Weeks  v.  Garvey,  56  N.  Y.  Super.  Ct.  SS7. 
And  see  Arnold  v.  Green,  116  N.  Y.  566. 
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A  fortiori  if  the  vendee  assumes  and  agrees  to  pay  the  mortgage,  thereby 
making  the  debt  his  own,  the  same  rule  applies.*  Apd  in  such  cases  the  mort- 
gagor's right  to  subrogation  will  be  enforced  as  against  subsequent  judgment 
creditors  of  the  vendee,  for  the  full  amount  of  the  principal  and  interest  due 
on  the  mortgage.' 

A  Joint  Kortga^  who  pays  the  entire  mortg^e  debt  will  be  entitled  to  sub- 
rogation against  his  mortgagor  for  the  latter's  share  of  the  debt.' 

Xortgaga  Pledged  to  Smuv  JMA  of  KortgmgM.  —  Where  a  mortgage  has  been 
pledged  to  secure  a  debt  of  the  mortgagee,  the  mortgagor,  on  payment  of  the 
debt  to  the  pledgee,  will  be  subrogated  to  the  rights  of  the  latter  as  against  a 
subsequent  assignee  of  the  mortgage.' 

5.  Persons  Advanoii^;  Money  to  Pay  Off  Inenmbrances  —  a.  When  Entitled 
TO  Subrogation  in  General.  —  One  who  advances  money  to  pay  off  an 
incumbrance  on  realty  at  the  instance  of  either  the  owner  of  the  property  or 
the  holder  of  the  incumbrance,  either  on  the  express  understanding,  or  under 
circumstances  from  which  an  understanding  will  be  implied,  that  the  advance 
made  is  to  be  secured  by  a  first  lien  on  the  property,  is  not  a  mere  volunteer; 
and  in  the  event  the  new  security  is  for  any  reason  not  a  first  Hen  on  the 
property,  the  holder  of  such  security,  if  not  chargeable  with  culpable  and  in> 
excusable  neglect,  witl  be  subrogated  to  the  rights  of  the  prior  incumbrancer 
under  the  security  held  by  him,  unless  the  superior  or  equal  equities  of  others 


Pennsylvania.  —  Stanhope's  Estate,  6  Pa. 
Dist.  179. 

West  ^tretmo.  —  Carry  v.  Hale,  15  W.  Va. 

And  see  Barker  v.  Parker,  4  Pick.  (Mass.) 
505.  Compare  Halbert  v.  Paddleford,  (Tex. 
Civ.  App.  1896)  33  S.  W.  Rep.  592. 

Mortgagor  Entitled  to  Bnbrogation  tkongli 
Paprment  Is  Yolnntary,  —  Baker'  v.  Terrell,  8 
Mtnn.  195. 

PardiBSe  1^  Xortgagae  or  Comortgagmr.  —  The 
rule  stated  in  the  text  applies  where  the  sale  is 
made  to  the  mortgagee,  Shermer  v.  Merrill,  33 
Mich.  384 ;  or  to  a  co-mortgagor  of  the  vendor, 
Shinn  v.  Shinn,  91  111.  477. 

One  Who  Bells  Land  vith  Warrantj  Against 
Ineombranoes,  and  afterwards  pays  oH  a  judg- 
ment binding  the  land  for  which  he  was  liable 
under  his  warranty,  cannot  claim  to  be  subro- 
gated to  the  lien  of  the  judgment  against  the 
land.  Ex  p.  Hardin,  34  S.  Car.  377,  27  Am.  -St. 
Rep.  820. 

1.  Mortgage  Anomed  Tend** — England. 
—  Kinnaird  v.  Trollope,  39  Ch.  D.  636. 

Connecticut. —  Ely  v.  Stannard,  44  Conn.  52S. 

Illinois.  —  Flagg  v.  Geltmacher,  gS  III.  293 ; 
Shinn  v.  Shinn,  91  111.  477 ;  Kinney  v.  Wells, 
59  111.  App.  ayt. 

/nrfiflff a.  ~  Begein  v.  Brehm,  133  lad.  160; 
Risk  V.  Hoffman,  69  Ind.  137;  Smith  v.  Oster- 
meyer,  68  Ind.  433. 

Iowa.  —  Corbett  v.  Waterman,  11  Iowa  86. 

Louisiana.  —  Baldwin  v.  Thompson,  6  La. 
474. 

Missouri.  —  Orrick  v.  Durham,  79  Mo.  174; 
Wayman  V,  Jones,  58  Mo.  App.  313. 

Nebraska,  —  Htri^rd  v.  Knight,  52  Keb.  400. 

New  Hampshire.  —  Hoysradt  v.  Holland,  50 
N.  H.  433. 

New  Jersey.  —  Stillman  v.  Stillman,  21  N.  J. 

Eq.  126. 

New  York.  —  Calvo  v.  Davies,  73  N.  Y.  311, 
39  Am.  Rep.  130;  Comstock  v.  Drohan.  71  N. 
Y,  9 ;  Bentley  v.  Vanderhejrden,  35  N.  Y.  677 ; 


Russell  V.  Pistor,  7  N.  Y.  171,  57  Am.  Dec.  509; 
Rubens  v.  Prindle,  44  Barb.  (N.  Y.)  336;  Flagg 
V.  Thurber,  14  Baib.  (N.  Y.)  196;  Tripp  v. 
Vincent,  3  Barb.  Ch.  (N.  Y.)  613;  Cherry  v. 
Monro,  a  Barb,  Ch.  (N.  Y.)  618;  Cornell 
V.  Prescott,  a  Barb.  (N.  Y.)  16;  Marsh  v.  Pike, 
10  Paige  (N.  Y.)  595 ;  McLean  v,  Towle,  3 
Sandf.  Ch.  (N.  Y.)  117;  Laird  v.  Wittkowski, 
67  N.  Y,  App,  Div.  476.  But  see  Binghamton 
Sav.  Bank  v.  Bin^iamton  Trust  Co.,  85  Hun 
(N.  Y.)  75. 

Vermont.  —  Stevens  v.  Goodenough,  26  Vt. 
676. 

Virginia.  —  Francisco  v.  Shelton,  85  Va.  779. 

Sec  also  Laylin  v.  Knox,  41  Mich.  40. 

Babsequent  Vendee  of  Another  Part  of  the  Land. 
—  In  Wright  v.  Briggs,  99  Ind.  563,  it  appeared 
that  the  owner  of  mortgaged  premises  sold  a 
part  thereof,  the  purchaser  agreeing  to  pay  the 
whole  of  the  mortgage  debt  as  a  part  of  the 
consideration  for  the  portion  purchased.  The 
owner  then  conveyed  the  rest  of  the  land  to  C, 
who  in  turn  conveyed  it  to  D.  Afterwards,  D, 
to  save  his  lot  from  sale,  was  obliged  to  pay 
the  mortgage  debt,  and  it  was  held  that  he  was 
entitled  to  a  decree  of  foreclosure  against  the 
part  of  the  land  first  sold,  as  the  purchaser 
thereof  had  by  his  agreement  become  liable  for 
the  debt. 

Aa  Indonar  of  HotM  Beeorsd  by  »  Mmctgtga, 

on  being  compelled  to  pay  the  same,  will  be  sub- 
rogated to  the  rights  of  his  principal,  the  mort- 
gagor, against  a  vendee  of  the  land  who  has 
assumed  payment  of  the  mortgage ;  and  the 
subrogation  extends  not  merely  to  the  mortgage 
security,  but  to  the  debt  and  the  remedies  to 
enforce  the  same.  Kettleton  v.  Ramsey  County 
Land,  etc.,  Co.,  54  Minn.  395,  40  Am.  St.  Rep. 
34s. 

S,  Morris  V.  Oakford.  9  Pa.  St.  498. 

8.  Joint  Mertgi^OT  PaTlng  Whole  Mortgage.  — 
Look  V.  Horn,  97  Me.  283. 

4.  Mort«««  Pl«dg*d  to  flecore  Debt  of  M<Hrt> 
gagN.  —  Kamena  v.  Huelbig,  23  N.  J.  Eq.  78. 
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would  be  prejudiced  thereby,  and  to  this  end  equity  will  set  aside  a  cancella- 
tion of  such  security,  and  revive  the  same  for  his  benefit.'  Although  this  rule 
is  most  frequently  applied  in  favor  of  persons  who  advance  money  to  pay  off 


1.  Penon  Advuiolng  Koney  to  Fay  Off  In- 

oombnuoe—  United  Statgs.  —  Racbal  v.  Smith, 
(C.  C.  A.)  loi  Fed.  Rep.  159;  People's  Nat. 
Bank  V.  £^8tein,  44  Fed.  Rep.  403 ;  Edwarda  v. 
Davenport,  30  Fed.  Rq>.  756. 

Alabama.  —  Bigelow  v.  Scott,  135  Ala.  236; 
Motes  V.  Robertson,  133  Ala.  630;  Scott  f. 
Land,  etc,  Co.,  127  Ala.  161 ;  Bobnan  r.  Leh- 
man, 74  Ala.  S07 ;  McMillan  v.  Gordon,  4  Ala. 
716. 

Arkansas.  —  Trible  v.  Nichols,  S3  Ark,  373, 
»  Am.  St.  Rep.  190;  Chaffe  v.  Oliver,  39  Ark. 
531.  But  see  Roe  v.  Kiser,  6a  Ark;  ga,  S4  Am. 
St.  Rep.  a88. 

California.  —  Carr  v.  Caldwell,  10  Cal.  380, 
70  Am.  Dec.  740.  See  also  Swift  v.  Kraemer, 
13  Cal.  73  Am.  Dec.  (k)3 ;  Dingman  V. 

Randall,  13  Cal.  512. 

Georgia.  —  WLlkins  v.  Gibson,  113  Ga.  31,  84 
Am.  St.  Rep.  204 ;  Merchants,  etc..  Bank  c  Till- 
man, 106  Ga.  57. 

Illinois.  —  H<nBe  Sav.  Bank  «.  Bierstadt,  168 
111.  618,  61  Am.  St.  Rep.  146,  68  III.  App.  660; 
White  V.  Cannon,  125  111.  415;  Lcswenthal  v. 
McCormick,  loi  111.  143. 

Indiana.  —  Thompson  v.  Connecticut  Mut.  L. 
Ins.  Co.,  139  Ind.  325 ;  Sbattuck  v.  Cox,  128 
Ind.  293 '.  Edinburg  American  Land  Mortg.  Co. 
V.  Latham,  88  Ind.  88;  Johnson  v.  Barrett,  117 
Ind.  551 ;  Sidener  v,  Pavey,  77  Ind.  341 ;  Mnir 
V.  Berksliire,  53  Ind.  149. 

Iowa.  —  Hetuer  v.  Sharman,  89  Iowa  355,  48 
Am.  St.  Rep.  390 ;  Gilbert  v.  Gilbert,  39  Iowa 
657. 

Kansas.  —  Ziakeison  v.  Lewis,  63  Kan.  ggo; 
Gano  V.  Martin,  10  Kan.  App.  384;  Armstead 
V.  Neptune,  56  Kan.  750;  Traders'  Bank  v. 
Myers,  3  Kan.  App.  636;  Farm  Land  Mortg., 
etc,  Ca  V.  Elabree,  55  Kan.  56*;  Crippen  v. 
dappel,  35  Kan.  500,  57  Am.  R^.  187:  Ever^ 
stOD  V.  Central  Bank,  33  Kan.  353. 

/:«ihic*3i.  —  Barker  v.  Bo>d,  71  S.  W.  Rep. 
528,  24  Ky.  L.  Rep.  1389 ;  State  Nat.  Bank  v. 
Vicroy,.7o  S.  W.  Rep.  183.  M  Ky.  L.  Rep.  892; 
Dillon  V.  Dillon,  69  S.  W.  Rep.  1099,  24  Ky.  L. 
Rep.  781 ;  Wilson  v.  Wtlaoa,  (Ky.  1S99)  5a  S. 
W.  Rep.  360;  Treadway  v.  Pharia,  (Ky.  1892) 
18  S.  W.  Rep.  225  . 

Maryland.  —  Reimler  v.  Pfingsten,  (Md.  1&93) 
28  Atl.  Rep.  34:  Robertson  v.  Mowell,  66  Md. 
530 ;  Milholland  v.  Tiffany,  64  Md.  46s ;  Dono- 
hue  V.  Daniel,  58  Md.  595. 

Michigan.  —  MarkiUie  v.  Alien,  lao  Mich. 
360;  Palmer  v.  Sharp,  112  Mich.  420;  Draper 
V.  Ashley,  104  Mich.  527 ;  White  v.  Newhall,  68 
Mich.  641:  Kitt^ell  v.  Mudgett,  37  Mich.  83; 
Detnut  F.  &  M.  Ins.  Co.  v.  Aspinall,  48  Mich. 
238. 

Minnesota.  —  Webber  v.  Hausler,  77  Minn. 
48 ;  London,  etc..  Mortg.  Co.  v.  Tracy,  58  Minn. 
201 ;  Emmert  v.  Thompson,  49  Minn.  386,  33 
Am.  St.  Rep.  566. 

Mississippi.  —  Dorrah  v.  Hill,  73  Miss.  787 ; 
ITnion  Mortf;.,  etc..  Co.  v.  Peters,  72  Miss.  1058 ; 
Dark  v.  Clark,  58  Miss.  68. 

Jftj.C0un.  —  Comwell  v.  Orton,  136  Mo.  355- 

N0bratka.  —  Boevink  v.  Christiaanse,  (Neb. 
1903)  g$  N.  W.  Rep.  €53;  Veeder  v.  McKinley- 


Lanning  L.  &  T.  Co.,  61  Neb.  89s;  Bohn  Sash, 
etc.,  Co.  V,  Casc^  42  Neb.  281. 

New  Jersey,  —  Gore  v.  Brian,  (N.  J.  1896)  35 
Atl.  Rep.  897;  Seeley  v.  Bacon,  (N.  J.  1896) 
34  Atl.  R«p.  13s;  HomcMpaUdc  Mat.  L.  Ins. 
Co.  V.  Marshall,  33  N.  J.  Eq.  103. 

New  York.  —  Green  v.  Milbank,  (Supm.  Ct. 
Spec  T.)  3  Abb.  N.  Cas.  (N.  Y.)  138;  King 
V.  McVicker,  3  Sandf.  Ch.  (N.  Y.)  192;  Snell- 
ing  f.  Mcln^re,  (Supm.  Ct.  Spec.  T.)  6  Abb. 
N.  Cas.  (N.  Y.)  469;  Connecticut  Mut  L.  Ins. 
Co.  V.  Comwell,  73  Hun  (N.  Y.)  199;  Gans  p. 
Thieme,  93  N.  Y.  335 ;  Hill  v.  Beebe,  13  N.  Y. 
SS6;  White  v.  Knapp,  8  Pa«e  (N.  Y.)  173: 
LaiUor  V.  Hoadley,  43  N.  Y.  App.  Div.  6. 

North  Carolina.  —  Byerly  v.  Humphrey,  95  N. 
Car.  isi. 

OJtio.  —  Miller  v.  Stark,  61  Ohio  St.  413; 
Straman  v.  Recbttne,  58  Ohio,  St.  443;  Antick 
V.  Woodworth,  58  Ohio  St.  86,  9  Ohio  Cir.  Dec 
496,  9  Ohio  Cir.  Ct.  556,  3  Ohio  Dec  220. 

Pfnn^hama.  —  Haverford  Loan,  etc,  Assoc 
V.  Fire  Assoc.,  iSo  Pa.  St.  522,  57  Am.  St.  Rep. 
657. 

South  Carolina. —  Sutton  v.  Sutton,  36  S. 
Car.  33- 

South  Dakota. —  Ipswich  Bank  v.  Brock,  13 
S.  Dak.  409;  Baker  v.  Baker,  a  S.  Dak.  261,  39 
Am.  St.  Rep.  776. 

rejrai.  —  Powers  v.  McKni^t.  (Tex.  Cn, 
App.  1903)  73  S.  W.  Rep.  549;  Park  v.  Krifas, 
94  Tex.  Civ.  A|^  650;  Whiteselle  v.  Texas 
Loan  Agency.  (Tex.  Civ.  App.  1896)  39  S.  W. 
Rep.  194;  Whiteselle  v.  Texas  Loan  Agency, 
(Tex.  Civ.  App.  1894)  37  S.  W.  Rep.  309; 
Fears  v.  Atbea,  69  Tex.  437;  Dillon  v.  KaufF- 
man,  58  Tex.  696;  Focke  v.  Weishnhu,  55 
Tex.  33. 

Utah.  —  Geo^  v.  Butler,  16  Utah  iit. 
Vermont.  —  Bourne  v.  Bourne,  69  Vt.  351. 
Virginia.  —  Bankers'  Loan,  etc.,  Co.  v.  H<»ii- 
ish,  94  Va.  608. 

West  Virginia.  —  Southern  Bldg.,  etc,  Assoc 
V.  Page,  46  W.  Va.  302. 

Wisconsin.  —  Levy  v.  Martin,  48  Wis.  198; 
Downer  v.  Miller,  15  Wis.  612. 

And  see  infra,  this  title,  Vll.  Persons  Paying 
or  Advancing  Monty  to  Pay  Debts  of  Others 
—  In  General  —  Conventional  Snhrogation. 

Thft  Bal«  8Utei  in  the  Tnt  AMUm  to  Glw^ 
Kortgag^es  as  well  as  to  mortgages  of  real 
property ;  and  a  person  advancing  money  to  pay 
off  a  chattel  mortgage  under  an  agreement  pro- 
viding that  he  shall  have  a  first  lien  on  the 
movtgaged  chattels  is  subrogated  to  the  mort- 
gage paid  in  case  his  own  mortgage  proves  to 
be  invalid.  Lashiu  v.  Myhre,  (Wis.  1903)  93 
N.  W.  Rep.  811 :  Yaple  v.  Stephens,  36  Kan. 
680. 

The  BabMQMBt  Beqalranent  of  the  X^Aity  of 
Bisdeim^iea  by  the  party  entitled  to  be  subro- 
gated will  not  affect  his  rights  unless  the  evi- 
dence shows  that  a  merger  was  contemplated. 
Gore  V.  Brian,  (N.  J.  1896)  35  Atl.  Rep.  897. 

Vhn  »  KanM  Womu  lAo  Is  AIm  u  ZiCut 
obtains  a  loan  of  raon^  on  mortgage  to  dis- 
rha^  a  lien  upon  her  separate  estate,  iIm 
lender  is  not  subrogated  to  the  lien  discharged* 
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mortgages,  it  is  not  con6ned  to  such  cases,  but  is  equally  applicable  in  favor 
of  persons  other  than  volunteers  who  advance  money  for  the  payment  of  ven- 
dor's liens,*  or  who  pay  the  purchase  price  of  property  at  the  request  of  the 
vendee." 

Rule  Where  Loan  Is  Usurious.  —  It  has  been  held  that  usury  in  a 
loan  of  money  used  to  pay  off  an  incumbrance  will  not  deprive  the  lender  of 
the  right  of  subrogation  to  the  extent  of  the  principal  of  the  loan  and  lawful 
interest  thereon." 

c.  Rights  as  Against  Intervening  Incumbrancers  and  Purchasers. 
—  A  third  person  who  advances  money  to  pay  off  an  incumbrance  will  not  be 
subrogated  thereto  where  such  subrogation  would  work  injustice  to  other 
parties,  such  as  intervening  incumbrancers  or  purchasers,  whose  equities  are 
equal  or  superior  to  his  own ;  but  he  may  be  subrogated  as  against  interven- 
ing incumbrancers  Where  no  substantial  injury  to  their  rights  will  result  there* 


even  though  his  mortgage  is  void.  Carolina 
IntersUte  Bldg.,  etc.,  Assoc.  v.  Black,  119  N. 
Car.  323.  And  see  Clifton  v.  Andersoa,  47  Mo. 
App.  35>  holding  that  under  the  Missouri  sutute 
a  married  woman  could  not  charge  her  leparate 
ealate  by  oral  agreement. 

Una— United  States. —  Ivory  v.  Kennedy.  (C 
C  A.)  57  Fed.  Rep.  340;  Western  Mort.,  etc, 
Co.  V.  Ganzer,  (C.  C.  A.)  63  Fed.  Rep.  647- 

Indiana.  —  Warford  v.  Hankies,  150  Ind. 
489. 

Kentucky.  —  Greishaber  v.  Farmer,  (Ky. 
1897)  43  S.  W.  Rep.  74a;  Ogdea  v.  Totten, 
(Ky.  1896)  34  S.  W.  Rep.  1081. 

Tennessee. — Aiken  v.  Taj^h  (Tenn.  Ch. 
1900)  631  S.  W.  R^.  300. 

Texas.  —  Faires  v.  Cockerell,  88  Tex.  428; 
Ford  V.  Ford,  23  Tex.  Civ.  App.  453;  Dixon 
V.  National  Loan,  etc.,  Co.,  (Tex.  Civ.  App. 
1897)  40  S.  W.  Rep.  541  ;  Mustain  v.  Stokes, 
90  Tex.  358 ;  Pioneer  Sav.,  etc.,  Co.  v.  Pas- 
chall,  13  Tex.  Civ.  App.  613;  Denecamp  v. 
Townsend,  (Tex.  Civ.  App.  1895)  33  S.  W. 
Rep.  954;  Brown  v.  Dennis,  (Tex.  Civ.  App. 
189s)  30  S.  W.  Rep.  272. 

West  P'irginia.  —  Hulings  v.  Huttnga  Lumber 
Co.,  38  W.  Va.  3Sr- 

For  Caasa  in  Which  Bnbrogatini  Was  Befond, 
see  Austin  v.  Pulschen,  (Cal.  1895)  42  Pac.  Rep. 
306 ;  Boughner  v.  Laughlin,  64  S.  W.  Rep.  856, 
23  Ky.  L.  Rep.  1I66;  Comwdl  v.  Orton,  126 
Mo.  35S ;  Shappard  v.  Cage,  19  Tex.  Civ.  App. 
ao6. 

Sobrmtisn  Agilut  BonMtMd. —  In  Texas  a 
person  loaning  money  to  pay  off  a  vendor's  Iten 
will  be  subrogated  thereto  even  as  against  the 
homestead  of  the  borrower.  Faires  v.  Cocke- 
rell, 88  Tex.  428 ;  Dixon  v.  National  Loan,  etc., 
Co.,  (Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  S4i ; 
Mustain  v.  Stokes.  90  Tex.  358;  Pioneer  Sav., 
etc.,  Co.  V.  Paacfaall,  12  Tex.  Civ.  App.  613; 
Denecamp  v.  Townsend,  (Tex.  Civ.  App.  1895) 
3 J  S.  W.  Rep.  254 ;  Western  Mor^.,  etc,  Co.  v. 
Ganaer,  (C  C  A.)  63  Fed.  Rep.  647 ;  Ivory  v. 
Kennedy,  (C  C.  A.)  57  Fed.  Rep.  340-  And 
see  generaHy  the  title  Homestead,  vol.  15,  p. 
516. 

8.  FersoQ  Advancing  Purchaaa  Price  of  Land  — 

Alabama,  —  Scott  v.  Land,  etc.,  Co.,  i»f  Ala. 
i6t ;  Allen  v.  Caylor,  120  Ala.  351,  74  Am.  St. 
Rep.  31. 

Arkaiuae.  —  Rodman  v.  Sanders,  44  AA.  304. 


Illinois.  —  Austin  v.  Underwood,  37  lU.  439, 
87  Am.  Dec  354.  See  also  Caudle  v.  Murphy, 
89  Ul.  353. 

Indiana.  —  Otis  v.  Gregory,  111  Ind,  504 ; 
Dweoger  v.  Braoigan,  95  Ind.  221 ;  Keith  v. 
Hudson,  74  Ind.  333.  Compare  B rower  v.  Wit- 
m^er,  131  Ind.  83. 

Texas. — Johnson  v.  Portwood,  89  Tex.  335. 
Compare  Texas  Land,  etc.,  Co.  v.  Blalock,  76 
Tex.  85;  Hicks  v.  Morris,  57  Tex.  658. 

Virtimia.  —  Price  v.  Davis;  88  Va.  939.  And 
see  Kline  v.  Triplett,  (Va.  1896)  25  S.  E.  Rep. 
886. 

IVisconsin.  —  Carey  v.  Boyle,  53  Wis.  574; 
Jones  V.  Parker,  51  Wis.  218.  See  also  Wolff 
V.  Walter,  56  Mo.  293.  Compare  Dnruit  v. 
Davis,  10  Heisk.  (Tenn.)  537. 

Tor  Caaaa  in  Wbieh  Babn^tlon  Was  Xataiadt 
see  Campan  v.  MoUe,  124  Cal.  415;  Hitt  v. 
Applewhite,  (Miss.  1896)  30  So.  RepL  t6i  ; 
Nottes's  Appeal,  45  Pa.  St.  362 ;  Smith  v.  Mor- 
rison, (Tex.  Civ.  App.  1895)  29  S.  W.  Rep. 
1116;  Harris  v.  Elliott,  45  W.  Va.  345. 

A  Third  Fenon  Who  Ii  Really  and  Ultimatdj 
liiUa  for  the  purchase  price  of  land  will  not 
be  subrogated  to  the  vendor's  lien  on  paying  the 
same.  Clay  v.  Oay,  (Ky.  1903)  7a  S.  W.  Rep. 
810. 

8.  Lmider  Snbro^tod  thmiffh  Loui  Was  Vtnrl- 
oni.  —  Wilkins  v.  Gibson,  113  Ga.  31,  84  Am. 
St.  Rep.  304.  But  to  the  contrary  see  Roe  v. 
Kiser,  63  Ark.  93.  And  see  supra,  this  title, 
I,  DeSnition  and  General  Principles  —  When 
Not  Allowed — In  General  —  Where  Injustice 
Would  Result.  As  to  the  effect  of  tisuty  in 
general,  see  the  title  Usury. 

4.  Fnjndloe  to  Isterveniiig  Inenmtnmneert  or 
Pnrduam.  —  Coonrod  v.  Kelly,  (C.  C.  A.)  119 
Fed.  Rep.  841;  Draper  v.  Ashley,  104  Mich. 
537;  Hoagland  v.  Green,  54  Neb.  164;  Rice  v. 
Winters,  45  Neb.  517;  Gaskill  v.  Wales,  36  N.J. 
Eq.  537. 

If,  after  the  sale  of  mortgaged  premisea 
under  a  jndgment,  a  stranger,  in  ignorance  of 
the  recorded  judgment  and  sale  thereunder,  ad- 
vances money  to  pay  off  the  prior  mortgage  and 
takes  a  new  mortgage  for  his  security,  he  will 
not  be  subrogated  to  the  lien  of  the  old  mort- 
gage as  against  the  purchaser  under  the  judg- 
ment ;  his  want  or  diligence  being  the  occasion 
of  his  loss.  Mather  v.  Jeaswuid,  73  Iowa  550, 
followed  in  Ft.  Dodse  Bldg.,  etc,  Assoc  v. 
Scott,  80  lows  431* 
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from,'  and  against  all  parties  who  subsequently  acquire  an  interest  in  the 
property  with  knowledge  of  his  rights.* 

d.  Whkn  Not  Entitled  to  Subrogation.  —  A  mere  stranger  who. 
without  any  request  from  or  agreement  with  the  parties,  voluntarily  pays  a 
mortgage  or  other  incumbrance,  and  allows  it  to  be  canceled  and  discharged, 
cannot  afterwards  come  into  equity  and  have  it  reinstated  and  be  subrogated 
to  the  rights  of  the  mortgagee,  in  the  absence  of  fraud,  accident,  or  mistake.* 
Nor  will  subrogation  be  enforced  in  cases  of  this  nature  where  it  would  work 
injustice  to  the  creditor,*  or  where  it  is  unnecessary  for  the  protection  of  the 
party  claiming  it,*  or  where  the  evidence  shows  that  the  loan  was  made 
entirely  on  the  faith  of  new  security  executed  by  the  borrower,  and  not  on  the 
faith  of  subrogation.* 

e.  Waiver  of  Right  by  Laches.  —  The  right  here  considered  may  be 
waived  by  the  laches  of  the  party  claiming  it.* 

T.  BssEncu&lES,  Heibs,  Detiseeb,  Leoatees,  and  Vidowb  —  1.  Benefloiariea 
in  Qeneral.  —  Where  a  trust  to  pay  or  secure  debts  has  failed,  a  beneficiary 
who  has,  under  compulsion,  paid  such  debts  to  protect  his  interest  in  the 
property,  will  be  subrogated  to  the  rights  of  the  creditor  paid.^ 

Wardi.  —  Where  notes  given  by  a  guardian  for  the  purchase  price  of  land 
are  paid  with  money  belonging  to  the  ward,  the  latter  will  be  entitled  to  the 
benefit  of  the  vendor's  lien  on  such  land.*  So  a  ward  will  be  subrogated  to 
the  benefit  of  a  mortgage  executed  by  his  guardian  to  a"  surety  on  the  guardian- 

formance  of 
will  not  be 


ship  bond,  where  such  mortgage  is  given  to  secure  the  proper  perform 
the  guardian's  duties,  as  well  as  to  indemnify  the  surety ;      but  he  wil 


1,  Wilkins  v.  Gibson,  113  Ga.  31,  84  Am.  St. 
Rep.  204;  Draper  v.  Ashley,  104  Mich.  537. 

2.  Cumberland  BIdg.,  etc..  Assoc.  v.  Sparks, 
(C.  C.  A.)  Ill  Fed.  Rep..  647. 

8.  ToliiBtasr  Faying  Off  InoombranM  Kot  8ab- 
TOfaud — United  States.  —  Springs  v.  Brown, 
97  Fed.  Rep.  405. 

California.  —  Brown  v.  Rouse,  125  Cal.  645; 
Guy  V.  Du  Uprey,  16  Cal.  196,  76  Am.  Dec.  518. 

Illinois.  —  Martin  v.  Martin,  164  111.  640,  56 
Am.  St.  Rep.  319;  Bouton  v.  Cameron,  99  IlL 
App.  600. 

Kansas.  —  Mahanes  v.  Dartmouth  Sav.  Bank, 
4  Kan.  App.  464. 

Mississippi.  —  Good  v.  Golden,  73  Miss.  91, 
55  Am.  St.  Rep.  486. 

Missouri.  —  Lemmon  v.  Lincoln,  68  Mo.  App. 
76 ;  Brown  v.  Merchant's  Bank,  66  Mo.  App. 
427,  2  Mo.  App.  Rep.  1347. 

Nebraska.  —  Mavity  v.  Stover,  (Neb.  1903) 
94  N.  W.  Rep.  834 ;  Meeker  v.  Larson,  (Neb. 
1902)  90  N.  W.  Rep.  958;  Seieroe  v.  Honian, 
50  Neb.  601 ;  Bohn  Sash,  etc.,  Co.  v.  C&se,  4a 
Neb.  281. 

New  Jersey.  —  Gore  v.  Brian,  (N,  J.  1896) 
35  Atl.  Rep.  897 ;  Seelcy  v.  Bacon,  (N.  J. 
1896)  34  At!.  Rep.  139. 

New  York.  —  Corbin  v.  Dwyer,  (Supm.  Ct. 
Tr.  T.)  30  Misc.  (N.  Y.)  488. 

South  Carolina.  —  Gimter  v.  Addy,  58  S.  Car. 
178. 

South  Z^eftofa.  —  Pollock  v.  Wright,  15  S. 

Dak.  134- 

Tennessee.  —  Bible  v.  Wisecarver,  (Tenn. 
Ch.  1898)  50  S.  W.  Rep.  670;  Bradshaw  p.  Van 
Valkenburg,  97  Tenn.  316. 

Texas.  —  Southern  Btdg.,  etc..  Assoc.  v.  Skin- 
ner. (Tex.  Civ.  App.  1897)  43  S.  W.  Rep.  320. 

What  Afframunt  Iun1ltsl«Dt  to  Entltlt  Lander 
to  BabrogatUm.  —  See  McOiwan  v.  Brooks,  113 
Ga.  532 ;  Conaer  v.  Coleman,  31  Oregon  550. 


WhoN  a  TmoA  Eai  Been  FraoUosd  on  a 

stranger,  and  his  money  has  been  fraudulently 
used  by  connivance  between  bis  agent  and  the 
mortgagor,  be  may  be  subrogated  to  the  mort- 
gage paid  with  such  money.  Cotton  v.  Dacey, 
61  Fed.  Rep.  481. 

4.  Sabr^don  Hot  Allowed  to  pTqtidiw  of 
Croditor.  Gaskitl  v.  Huffaker,  (Ky.  1899)  49 
S.  W.  Rep.  770. 

5.  Subrogation  Vet  Enforoed  When  ITnoeoei- 
lary,  —  Tait  v.  American  Freehold  Land  Mong. 
Co.,  132  Ata.  193;  Edinburg  American  Land 
Mortg.  Co.  V.  Latham,  88  Ind.  88;  Kelsey  v. 
Welch,  8  S.  Dak.  225. 

6.  Loan  on  Faith  of  Kow  Seoorlty  Alone.  — 
Berry  v.  Bullock,  81  Miss.  463 ;  Weiser  v. 
Weisel,  (Supm.  Ct.  Spec.  T.)  5  N.  Y.  Annot. 
Cas.  196. 

Bight  Not  Waived  by  Takii«  Hew  Sooori^.  — 
The  taking  of  a  new  mortgage  or  other  secur- 
ity by  a  junior  inctmUiraneer  from  a  debtor 
to  secure  advances  made  by  bim  to  pay  off 
prior  liens  for  the  protection  of  his  own  se- 
curity will  not  affect  his  right  of  subrogation. 
Worcester  Nat.  Bank  v.  Cheeney,  87  III.  602; 
Patterson  V.  Birdsall,  64  N,  Y.  294,  21  Am. 
Rep.  609;  Louis  v.  Bauer,  33  N.  Y.  App.  Div. 
287. 

7.  Sight  Waived  by  Laehes.  —  Atkins  v.  Nor- 
dyke,  etc.,  Co.,  6  Kan,  App.  145,  affirmed  8 
Kan.  App.  855,  54  Pac.  Rep.  328.  See  also 
Wilkins  v.  Gibson,  113  Ga.  31,  84  Am.  St  Rep. 
204.  And  see  infra,  this  title,  XII.  Waiver  of 
Right. 

8.  Bonefloiary  Paying  Debts.  —  Walsh  v. 
Walsh,  (Neb.  1903)  95  N.  W.  Rep.  1025- 

9.  Ward  Snbn^tod  to  Tendor'a  Uen.  —  Oury  v. 
Saunders,  77  Tex.  278. 

10.  lamui^fllwnto  8ar«tyonOiiardlan>iBond. 
—  Daniel  v.  Hunt,  77  Ala.  567;  Cooper  v. 
Middleton,  94  N.  Car.  86. 
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entitled  to  the  benefit  o£  a  mortgage  given  by  the  guardian  or  a  third  person 
simply  for  indemnity  to  the  surety.' 

2.  Heirs  and  Nert  of  Zin.  —  An  heir  who  pays  the  debt  of  his  ancestor,  or 
more  than  his  share  thereof,  will,  as  a  rule,  be  subrogated  to  the  rights  of  the 
creditor  against  the  other  heirs.*  If  he  pays  a  judgment  against  his  ancestor 
in  order  to  protect  his  own  interests,  he  may  compel  an  assignment  of  the 
judgment  that  he  may  have  the  benefit  of  the  lien  thereof.'  But  he  is  entitled 
to  no  such  right  as  against  one  who  has  purchased  from  the  ancestor  a  portion 
of  his  land,  the  portion  remaining  a  part  of  the  estate  being  primarily 
applicable  to  the  payment  of  such  debts.*  A  lien  debt  against  the  land  of  a 
decedent  which  has  been  discharged  by  the  administrator  cannot  be  revived 
in  favor  of  one  heir  against  another  who  has  received  more  than  his  share  of 
the  personalty.'^  Nor  can  an  heir  who  pays  the  debts  and  funeral  expenses  of 
his  ancestor  out  of  his  own  funds,  as  a  matter  of  bounty,  be  allowed  repayment 
out  of  the  personal  estate.* 

Vast  of  Kla.  —  Where  the  committee  of  a  lunatic  pays  a  mortgage  on  his  real 
estate  out  of  his  personal  property,  the  next  of  kin  of  such  lunatic,  after  his 
death,  cannot  be  subrogated  to  the  benefit  of  the  mortgage  as  against  the 
heirs.' 

8.  Densees.  —  A  specific  devisee  who  pays  a  debt  of  the  testator  in  order 
to  protect  his  interest  will  be  subrogated  to  the  rights  of  the  creditor  against 
the  personal  estate  of  the  testator,^  and  a^inst  other  devisees  who  were  liable 
to  contribute  to  the  payment  of  the  debt? 

4.  Legatees.  —  A  legatee  who  discharges  a  claim  against  the  estate  of  the 
testator  in  order  to  prevent  the  appropriation  of  his  legacy  to  the  payment  of 
such  claim,  or  whose  legacy  has  been  appropriated  to  the  payment  of  the  same, 
will  be  entitled  to  the  benefit  of  any  securities  the  creditor  may  hold  against 
the  estate,  subject  to  the  rules  prescribing  the  order  of  liability  of  the  different 
funds  for  the  payment  of  debts.**   This  rule  does  not  apply,  however,  where 

Creditor  of  Ward  Subrogated  to  Fund  In  Handi  to  be  solvent,  satisfy  mortgases  of  the  ancestor, 

•f  Snraty.  —  Where    the    appointment    of    a  will  not  be  subrogated  to  the  lien  of  the  mort- 

guardian  is  held  to  be  void,  a  judgment  creditor  gages ;  nor,  if  they  pay  oft  judgments  against  the 

of  the  ward  will  be  subrogated  to  the  ward's  ancestor,  after  the  liens  of  such  judgments  have 

rights  as  against  a  fund  turned  over  by  the  expired,  will  they  acquire  any  priority  over 

iaeto  guar^an  to  a  sure^  on  his  bond,  aucb  general  creditors.    Belcher  v.  Wtckerdiain,  9 

goardian  having  failed  to  render  an  account.  Baxt.  (Tenn.)  iii. 

Hazelton  v.  Douglas,  97  Wis.  214,  65  Am.  St.  S.  Cole  v.  Malcolm,  66  N.  Y.  363.    But  see 

Rep.  122.  the  note  immediately  preceding. 

1.  Beeuitr  Given  Marelj  to  Indemnily  Surety.  4.  Estate  Is  FriBUurlly  Liable  for  Debt.  —  Clowes 

—  Black  V.  Kaiser,  91  Ky.  422;  Miller  v.  Wack,  v.  Dickenson,  s  Johns.  Ch.  (N.  Y.)  235,  over- 

t  \.  J.  Eq.  204.    But  see  contra  Morrill  v.  Mor-  ruled  on  another  point  9  Cow.  (N.  Y.)  403. 

rill,  53  Vt.  74,  38  Am.  Rep.  659.   And  see  And  to  the  same  ^ect  see  Fairman  v.  Heath, 

Ijamea  v.  Gaither,  93  N.  Car.  358.  19  Ind.  63. 

S.  Hair  P^iag  Debts  of  Anoeitor. — Winston  v.  S.  Whin  Om  Hdr  Will  Vot  Bo  Sabngatod 

McAlpine,  65  iUa.  377;  Taylor  v.  Taylor,  8  B.  ^alnit  Another.  —  Cockrill  v.  Lindon,  (Ky. 

Mon.  (Ky.)  419,  48  Am.  Dec.  400;  Jenness  v.  1897)  43  S.  W.  Rep.  451. 

Robinson,  10  N.  H.  215;  Boring  v.  Jobe,  (Tenn.  6.  Coleby  v.  Coleby,  L.  R.  a  Eq.  803. 

Ch.  1899)  S3  S.  W.  Rep.  763.  7.  Adams  v.  Smith,  (Supm.  Ct.)  ao  Abb.  N. 

Taxes  Paid  by  Executor  from  Froeeedi  of  Beal  Cas.  (N.  Y.)  60. 

IrtatOt — If  an  executor  pay  the  taxes  on  a  S.  Snbrwatlon  of  Deriseei.  —  Amory  v.  Lowell, 

decedent's  estate  out  of  the  proceeds  of  the  real  t  Allen  (Mass.)  504 ;  Suydam  v.  Voorhees,  58 

estate  when  there  ts  sufficient  personal  property  N.  J.  Eq.  157;  Redmond  v.  Burroughs,  63  N. 

to  pay  tbe  same,  but  it  is  admitted  that  the  un-  Car.  24s.   And  see  the  title  MASSHALtNG  Db- 

Iffeferred  claims  {gainst  the  estate  are  in  exnss  cedents'  Estates,  vot  19,  p.  1374. 

of  the  assets  received  by  him,  the  heir  at  law  8.  Brigden  v.  Cheever,  10  Mass.  450;  Liv- 

will  have  no  right  as  against  the  unpreferred  ingston  v.  Livingston,  3  Johns.  Ch.   (N.  Y.) 

creditors  to  claim  a  like  amount  from  the  pro-  148;  Cutchin  v.  Johnston,  120  N.  Car.  51.  And 

ceeds    of    the    personal    property.    Smith    v.  see  Lingsweiler  v.  Hart,  159  N.  Y.  543.  Com- 

OMmell,  S3  N.  Y.  Super.  Ct.  499.   Compare  pare  Blaney  v.  Blaney.  i  Cush.  (Mass.)  107. 

Boring  v.  Jobe,  (Tenn.  Ch.  1899)  53  S.  W.  Rep.  10.   Babrogatlon    of    L^teas,  —  Lilford  v. 

763.  Powya  Keck,  L.  R.  1   Eq.  347;  Durham  v, 

Vo  Bateog^ion  Whore  EsUte  Is  InselTont. —  Rhodes.  33  Md.  333;  Schodily  v.  Ragan,  7  Gill, 

Heirs  of  an  insoWent  estate  who,  sn^Kwiog  it  &  J.  (Md.)  136,  38  Am.  Dec.  195 ;  Ondsley  f>. 
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the  debt  paid  is  realty  that  of  the  l^atee.^  Nor  will  a  residuary  legatee, 
whose  l^acy  is  subject  to  the  debts  of  nis  testator,  be  entitled  to  subreption 
on  paying  such  debts.' 

fi.  Widows.  —  A  widow  who  pays  the  debts  of  lier  deceased  husband  to 
protect  her  interest  in  the  estate  will  be  subrogated  to  the  rights  of  the  credit- 
ors paid."  If  lands  be  sold  clear  of  dower  and  the  proceeds  paid  to  the  heirs 
or  appHed  to  the  payment  of  debts  without  deducting  the  share  to  which  the 
widow  is  entitled  in  lieu  of  dower,  she  will  be  substituted  to  the  beneBt  of 
other  funds  arising  from  the  sale  of  her  husband's  real  estate> 

TI  Pebsoval  Bbfbxsehtatites,  Fxsuciakieb,  and  Offioebs  ~  1.  Personal 
BepreientatiTei.  —  A  personal  representative  who  pays  a  debt  of  the  estate  out 
of  his  own  means,*  or  makes  advancements  to  creditors,*  legatees,  or  distribu- 
tees,' will  in  either  case,  to  the  extent  of  assets  for  which  he  is  liable,  be 
subrogated  to  all  the  rights  of  the  creditors,  legatees,  or  distributees  against 
the  estate,^  including  priority  and  dignity  of  claim.*  So  an  administrator 
who  pays  debts  of  the  estate  out  of  a  fund  from  which  the  widow  is  dowable, 


McGratb,  6a  N.  J.  Eq.  478 ;  Mollan  v.  Griffith, 
3  Paige  (N.  Y.)  403;  Dean  v.  Rounds,  18  R.  I. 
436:  Overton  v.  Lea,  108  Tenn.  505;  Mitchell 
V.  Mitchell,  8  Humph.  (Tenn.)  359.  And  see 
the  title  Makshaling  Decedents'  Estates,  vol. 
19,  p.  1374. 

One  of  sereral  specific  legatees  who  has 
been  compelled  to  pay  the  whole  of  a  debt  due 
by  his  testator  will  not  be  subrogated  to  the 
right  of  the  creditor  as  against  his  co-legatees, 
who  have  received  their  legacies,  where  the 
estate  is  solvent  independent  of  such  legacies, 
or  where  it  has  been  rendered  insolvent  by  the 
devastavit  of  the  executor.  Peoples  v.  Horton, 
39  Miss.  406. 

1.  Legates  Faying  Efa  Own  Debt.  —  Dean  v. 
Rounds,  18  R.  I.  436. 

t.  Baaidaary  L^ataa.  —  Dean  v.  Rounds,  18 
R.  I.  43«. 

8.  Vidow'a  B^ht  to  SQbrogaUan.  —  Matter 
of  Ptopper,  (Surrogate  Ct.)  15  Misc.  (N.  Y.) 
aoa. 

Widow  Mteharglng  laauilinnBa  on  Eitota. — 

See  supra,  this  title,  IV.  Persons  lutsrestfd  in 
Encumbered  Estates  —  In  General. 

binmnoe  Ktnwy  Vnd  to  Pay  Debts.  —  Where 
the  personal  estate  of  the  decedent  was  not 
sufficient  to  pay  his  debts,  and  to  save  the  real 
estate  from  being  sold  at  a  probable  sacrifice 
the  widow  used  funds  derived  from  the  deced- 
ent's life  insurance,  of  which  she  and  her  chil- 
dren were  ben^ciaries,  to  pay  the  debts,  it  was 
held  that  she  would  be  subrogated  to  the  rights  of 
the  creditors  paid.  Kelley  r.  Ball,  (Ky.  1892) 
19  S.  W.  Rep.  581. 

A  Widow  Who  Has  Paid  for  a  XoDumrat  to  Ear 
Hatband  before  the  appointment  of  an  admin- 
istrator will  be  subrogated  to  the  rights  of  the 
person  furnishing  the  monument  against  the 
estate.    Pease  v.  Christman;  158  Ind.  642- 

4.  Dmnr  Fnwt  DiTartad  to  OOar  Fuinmi.  — 
Maccabbin  v.  Oomwell,  2  Har.  ft  G.  (Md.)  460 ; 
Overton  v.  Lea,  108  Tenn.  505. 

0.  SnbrogatloB  of  Pononal  Bqiresantatlve  — 
Alabama. —  Hearrin  f.  Savage,  16  Ala.  286. 

Illinois.  —  Goodbody  v.  Goodbody,  95  HI-  45^; 
Chandler  v.  Green,  loi  111.  App.  409  {reversed 
on  another  point  Bennett  v.  Chandler,  199  III. 
97] ;  PInneo  v.  Goodspeed,  22  III.  App.  50. 

7owa.  —  Black  v.  Black,  4s  Iowa  694. 

Ktntuchf.  — Taylor  v.  Taylor,  8  B.  Mon. 


(Ky.)  419,  48  Am.  Dec  400;  Smith  V.  Hoaldns, 
7  J.  J.  Marsh.  (Ky.)  soa. 

Maryland.  —  Billitq;slea  c  Henry,  20  Md. 
382. 

Massachusetts.  —  Hancock  v.  Minot,  8  PiclL 
(Mass.)  38. 

Missouri.  —  Hill  v.  Buf  ord,  9  Mo.  869. 

New  Jersey.  —  Snydam  v.  Vooriiees,  58  N. 
J.  Eq.  157.;  Chamberlin  v.  McDowcU,  42  N.  J. 
Eq.  628;  Woolley  v.  Pemberton,  41  N.  J.  Eq. 
394- 

New  yofib.  — Matter  of  O'Brien,  39  N.  Y. 
App.  Div,  321. 

North  Carolina.  —  Denton  v.  Tyson,  ij8  N. 
Car,  542;  Turner  v.  Shuffler,  108  N.  Car.  642; 
Sanders  v.  Sanders,  2  Dev.  Eq.  (17  N.  Car.) 
262. 

Pennsylvania,  —  In  re  Lentz,  5  Pa.  St.  103. 
But  see  Blank's  Appeal,  3  Grant  Cas,  (Pa.)  192. 

Rhode  Island.  —  Pierce  v.  Allen,  12  R.  I.  510. 

South  Carolina.  —  Feeroster  v.  Good,  la  S. 
Car.  573;  Johnson  v.  Henagan,  11  S.  Car.  93. 

Texas.  —  Lewis  v.  Nichols,  38  Tex.  54. 

Virginia.  —  Gaw  v.  Huffman,  12  Gratt.  (Va.) 
638 ;  Kinney  v.  Harvey,  a  Lelgfa  (Va.)  70,  ai 
Am.  Dec.  597. 

6.  Advanoemonts  to  Groditors.  —  Chandler  r. 
Green,  loi  111,  App.  409,  reversed  on  another 
point  Bennett  v.  Chandler,  199  III.  97. 

An  Administrator  Paying  nnprefarred  Debts 
of  an  Insolvent  Estate  is  not  entitled  to  credit 
for  the  full  amount  of  saeh  payments,  hut 
can  only  claim  to  be  subrogated  to  the  rigbts  of 
the  creditors,  and  to  receive  their  pro  rata  divi- 
dends. Breckenridge's  Appeal,  127  Pa.  St.  8t ; 
Byrd  v.  Jones,  84  Ala.  336;  Pryor  v.  Davis,  109 
Ala.  117;  Hullett  v.  Hood,  109  Ala.  345. 

7.  Advanoomonta  w  Legataosor  DlstribatoN.— 
Chandler  v.  Green,  101  III.  App.  409.  rtvtrsti 
on  another  point  Bennett  v.  Chandler,  199  111. 
97. 

8.  Fsrsonal  Bepresontatlva  Bobn^tod  Againi> 
Zstata. — Chandler  v.  Green,  loi  lU.  App.  409 
im  eT.<!ed  on  another  point  Bennett  v.  Chandler, 
199  111.  97] ;  Hancock  v.  Minot,  8  Pick.  (Mass.) 
38 ;  Buckingham  v.  Wesson,  54  Miss.  526 ; 
Ches.son  r.  Chesson.  8  Ired,  Eq.  (43  N.  Car.)  141. 

9.  Chandler  v.  Green,  loi  III.  App.  409  Erv- 
versed  on  another  point  Bennett  v.  Owadler, 
199  ni.  97]  ;  WilKs  V.  Loan,  2  T.  B.  Mon.  (Ky.) 
141;  Woods  V.  Ridley,  ay  Misa.  119. 
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and  is  compelled  to  reimburse,  her,  will  be .  subrogated  to  the  rights  of  the 
creditors  against  the  unadministered  assets  of  the  estate.' 

A  FvnoAftl  BeprMtntatiT*  Who  Fays  TazM  ud  Aimhibmu  on  property  specifically 
devised  by  the  testator  will  be  subrogated  to  the  lien  thereof  as  against  the 
devisee.' 

A  Fmoiul  Bepnmitatfv*  Wko  7m  OmptUtd  M  mon  Ootd  *  ftMd  on  the  estate  will  be 

subrogated  to  the  rights  of  the  estate  against  the  wrongdoers.' 

VwmbbJ  S«pr«sflntatlTe  Outrging  OlmMlf  with  Dobt  of  Othori.  —  If  a  personal  repre- 
sentative charge  himself,  in  his  accounts,  with  liabilities  with  which  another  is 
primarily  chargeable,  he  will  be  subrogated  to  the  rights  of  the  estate  against 
that  person.* 

Ab  SxMator  Who  Hu  Bon.  GoHpoUod  to  Aniwer  for  tho  Dofknlt  or  Devostovlt  of  his 

coexecutor  will  be  entitled  to  subrogation.' 

Sahrog&tleii  In  Bohilf  of  Eitato.  —  An  administrator  will  be  entitled  to  subroga- 
tion  in  behalf  of  the  estate  where  he  discharges  liabilities  with  which  others 
are  primarily  chargeable  out  of  the  general  assets  of  the  estate.* 

SobNgftUoA  Will  Vot  Bo  EiCorood  ia  Favor  of  tho  Feroon&l  BoproioautlTo  where  he  pays 
debts  out  of  the  order  of  their  priority,*  or  is  otherwise  guilty  of  maladminis- 
tration of  the  estate,^  or  where  he  negligently  fails  to  assert  his  right  in  a 
chancery  suit  for  the  administration  of  the  estate  to  which  he  and  the  legatees 
are  parties.*  And  an  administrator  \tho  pays  the  funeral  expenses  of  one  of 
the  infant  heirs  of  his  intestate's  estate,  and  takes  no  assignment  of  the  claim, 
is  a  mere  volunteer  and  not  entitled  to  be  subrogated  to  the  undertaker's 
claim  against  the  interest  of  the  deceased  heir  in  the  ancestor's  estate.** 

2.  !Fidnoiarieft  in  General  —  Tnutees  and  Onardiani  —  a.  Fiduciaries  IN 
General.  — As  a  general  rule,  a  fiduciary  who  removes  a  prior  incumbrance 
on  the  trust  estate  may  be  subrogated  to  the  benefit  thereof  against  the 
estate ;  **  but  he  may  not,  by  voluntarily  discharging  the  claim  secured  by  the 

frOdf  af  Cl&tn  Boqalnd. — The  personal  rep-  to  have  a  vendor's  lien  enforced  against  the 

resentative  claiming  subrosation  must  establish  land  in  the  hands  of  one  who  had  received  a 

his  claim  hy  the  same  kind  of  testimoDy  which  voluntary    conveyance    from    the  purchaser, 

woold  be  required  of  creditors,  and  subject  to  though  without  knowledge  of  the  fraud, 

the  same  defenses  which  would  operate  against  4.  Faiaonal  Boprosentative  Chai^ng  Bimiolf 

them.   McNeill  v.  McNeill,  36  Ala.  109,  76  Am.  with  Sebti  of  Others.  —  Parker  v.  Smith,  (Tex. 

Dec.  330;  Gist  V.  Cockey,  7  Har.  &  J.  (Md.)  1889),  11  S.  W.  Rep.  909. 

134;  Collinson  v.  Ov^as,  6  Gill  &  J.  (Md.)  4;  6.  O^ttlt  or  Dovastavit  of  Cooxoentor.  —  Mil- 

Watkins   v.   Dorsett,    i    Bland    (Md.)    sjo;  ler's  Appeal,  127  Pa.  St.  95;  Johnson  v.  0>t~ 

U'Curdy'a  Appeal,  5  W.  &  S.  (Pa.)  397*    See  bett,  it  Paige  (N.  Y.)  a6s;  Albro  v.  Robinson, 

also  Loomis's  Appeal,  39  Pa.  St.  2^7;  Allen's  93  Ky.  105. 

Petition.  15  Mass.  $8.  6,  Bobrogatioa  In  Bohalf  of  Estato.  —  Green- 

1.  AdminiitratorOompoUod  to  Boimlrano  Widow  well  v.  Heritage,  71  Mo.  459.   See  also  Greene 

fat  Dowor. —  Crowley  v.   Mellon,   53  Ark.   I.  v.  Brown,  (Ind.  1894)  38  N.  E.  Rep.  519;  Wel- 

See  also  McCullongh  v.  Wise,  57  Ala.  623;  ton  v.  Hull,  50  Mo.  296;  Galbraith  v.  Howard, 

Wheeler  v.  Wheeler,  i  Conn.  51;  Terrell  v.  ii  Tex.  Civ.  App.  130;  Salinger  v.  Black,  68 

Rowland,  86  Ky.  67 ;  Clayton  v.  Somers,  27  N.  Ark.  449. 

J.  £4.  230 :  Robb's  Appeal,  41  Pa-  St.  45 ;  7.  Debts  Paid  Oat  tS  Order  tt  Fliority.  —  Moye 

Pendergrass  v.  Pendetgrass,  26  S.  Car.  19;  v.  Albriuon,  7  Ired.  Eq.  (42  N.  Car.)  62; 

Graham  v.  Jones,  24  S.  Car.  841;  Franklin  v.  Greincr's  Estate,  2  WatU  (Pa.)  414;  Findlay 

Aimfield,  2  Soeed  (Tenn.)   305 ;  Gundty  v.  v.  Trigg,  83  Va.  539-    See  also  Carson  v. 

Henry,  65  Wis.  559.  M'Farland,  a  Rawle  (Pa.)  118,  19  Am.  Dec 

S,  See  infra^  this  title,  IX.  Subrogatum  Aris-  627. 

img  from  Paynunt  of  Taxes  and  Duties.  8.  KaladminirtntlOB. —  Foster's  Succession,  4 

8.  PoraoBalSoprSMntativM  JCakiBgOoodZtaad  1-a.  Ann.  479. 

qoa  XitatOL  —  Thomas  v.  Bridges,  73  Mo.  Froof  of  Proper  Administratlen  Xaqntrod.— 

530.    In  this  case  a  purchaser  at  an  adminis-  Frary  v.  Booth,  37  Vt.  93.   See  also  Williams  v. 

trator'a  sale,  falsely  representing  himself  to  be  Stratton.  10  Smed.  &  M.  (Miss.)  418. 

die  owner  oC  an  allowance  against  the  estate,  8.  Bight  Waived  by  V^ligeoM.  —  Lambert  v. 

was  given  CKdit  for  the  amount  thereof  as  Hobson,  3  Jones  Eq.  (56  N.  Car.)  424.  And 

part  payment  of  the  purchase  money.    The  ad-  see  infra,  this  title,  XII.  Waiver  of  Right. 

ministrator  was  afterwards  compelled  to  pay  10.  Foneral Expenses.  —  Fay  v.  Fay,  43  N.  J. 

the  allowance  to  the  real  owner  out  of  his  own  Erj.  438. 

pocket,  and  it  was  held  that  he  was  entitled  to  U.  Fldoofary  Removing  laeambranoe.  —  Glide 

be  snhrogated  to  the  rights  of  the  estate,  and  v.  Dwyer,  83  Cal.  477;  King  v.  Cushman,  41 
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ndueUrlw,  and  OAoan. 


trust,  be  subrogated  to  the  rights  of  the  original  claimant  against  the  estate.' 

b.  Trustees.  —  The  doctrine  of  subrogation  is  frequently  applied  in  favor 
of  trustees.*  A  court  of  equity,  independent  of  any  agreement,  will  consider 
money  advanced  by  a  trustee  to  purchase  in  an  outstanding  title  as  an  advance 
for  the  benefit  of  his  cestui  que  trust,  and  not  for  his  own  use,  giving  him  a 
lien  on  the  property  until  he  is  reimbursed  for  the  advancement.' 

c.  Guardians. — A  guardian  will  be  entitled  to  subrogation  where  he 
removes  an  incumbrance  from  his  ward's  estate,*  or  where  he  is  compelled  to 
make  good  the  default  of  a  former  guardian."  But  where  he  makes  an  illegal 
investment  of  his  ward's  money  he  cannot  be  subrogated  to  the  benefit  of  such 
investment  on  being  compelled  to  account.* 

3.  Officers — a.  In  General. — AGoUMtorofiiit«riiaiBaTM»»  cannot  be  regarded 
as  surety  for  a  bank  in  which  his  deputy  has  deposited  government  money 
contrary  to  law,  and  therefore  he  will  not  be  subrogated  to  the  rights  of  the 
government  on  being  compelled  to  answer  for  the  loss  of  such  money,' 

b.  Sheriffs  and  Constables.  —  It  has  been  held  frequently  that  an 
ofHcer  who  becomes  liable  for  the  amount  of  a  judgment,  by  reason  of  his 
failure  to  discharge  his  ofHcial  duty  when  an  execution  is  placed  in  his  hands, 
may,  on  payment  of  the  judgment  debt,  be  subrogated  to  the  rights  of  the 
judgment  creditor.**   So  the  equity  of  subrogation  may  arise  in  favor  of  an 


111.  31,  89  Am.  Dec.  366;  Freeman  v.  Tompkins, 
I  Strobh,  Eq.  (S,  Car.)  53;  Boyd  v.  Myers,  la 
Lea  (Tenn.)  175.  See  also  In  re  Leslie,  33  Ch. 
D.  552.  And  see  supra,  this  title,  IV.  Persons 
Interested  in  Encumbered  Estates  —  In  Gen~ 
eral. 

Pivmoiu  bv  AMriroe  for  Bentflt  of  Ondlton. 

—  Matter  of  Sutcliffe,  83  Htm  (N.  Y.)  336. 

1,  Yolontary  DiidMr^e  of  Trust.  —  Pearce  v. 
Bryant  Coal  Co.,  121  111.  590.  And  ace  Ben- 
nett V.  Chandler,  199  111.  97. 

8.  Tniitae  Entitled  to  Snbrogatton.- — ElUcott 
V.  Ellicott,  6  Gill  &  J.  (Md.)  35- 

Trutee  of  Bukrapt. — /*  re  .Howland,  109 
Fed.  Rep.  869. 

Tnutee  in  Void  Tnut  Dead.  —  Although  a 
trust  deed  made  by  a  failing  debtor  in  contra- 
vention of  statute  is  void  at  law,  the  trustees 
are  entitled  to  protection  in  equity  for  an 
amount  actually  paid  by  them,  in  good  faith,  to 
the  creditors  of  the  assignor,  out  of  money 
raised  by  them  personally  on  their  note  in  re- 
liance on  the  assignment,  and  are  equitably 
subrogated,  as  against  the  personalty  assigned, 
to  the  claims  of  the  creditors  existing  at  the 
time,  and  paid  by  them ;  and  they  are  also  en- 
titled to  reimbursement  of  the  amounts  paid 
out  by  them  in  preserving  and  maintaining  the 
trust  estate  assigned  to  them,  such  as  for  taxes 
and  assessments  levied  against  the  real  prop* 
erty.  New  Yorlc  Public  Library  v.  Tilden, 
(Supm.  Ct.  Spec.  T.)  39  Misc.  (N.  Y.)  169. 

8.  Tnutee  AdTanetog  Moiier  to  PundiaM  Oat- 
itaBding  Title.  —  Chandler  v.  Green,  loi  lU. 
App.  409,  reversed  on  another  point  Bennett  v. 
Chandler,  199  111.  97. 

4.  Guardian  BomOTing  Inonmhranoe  tnm  Ward'i 
Estate. —  Donohue  v,  Daniel,  58  Md.  595,  in 
which  case  it  was  also  held  that  a  person  from 
whom  the  guardian  had  borrowed  money  to  re- 
move the  incumbrance  was  subrogated  to  the 
guardian's  rights. 

5,  XaUng  Good  Defkalt  of  Tormer  Chiardlan.  — 
Smith  V.  Alexander,  4  Sneed  (Tenn.)  482.  See 
also  Salter  v.  Salter,  6  Bush  (Ky.)  637 ;  Cor- 
coran V.  Allen.  II  R.  I.  567. 


Sabrogation  to  Secxtrities  Oiren  by  Fredeoeeior 
to  BareUee  en  Bond.  —  Kelly  v.  Herrick,  131 
Mass.  373. 

e.  Ho  Bnbxogation  to  Benefit  of  lU^al  Invest- 
Bient. —  Rowley  v.  Towsley,  53  Mich.  329. 
7.  Bevenne  Colleotleu  Bepoelted  in  Bank. — 

Wilkinson  v.  Babbitt,  4  Dill.  (U.  S.)  307. 

t.  Offiear  Held  Liable  for  Fallnre  to  Bsaonte 
Frooeii. —  Chandler  v.  Green,  loi  111.  App.  409 
[reversed  on  another  point  Bennett  v.  Chan- 
dler, 199  111.  97];  Rees  V.  Eames,  20  111.  283. 
71  Am.  Dec.  267;  Gillette  v.  Hill,  102  Ind.  531  ; 
Bray  v.  Howard,  7  B.  Men.  (Ky.)  467 ;  Allen  v. 
Hidden,  9  Mass.  133,  6  Am.  Dec  46;  People  v. 
Onondaga  C.  PI.,  19  Wend.  (N.  Y.)  79 ;  Evarts 
V.  Hyde,  51  Vt.  183;  Downer  v.  South  Royal- 
ton  Bank,  39  Vt.  25 ;  Bellows  v.  Alien,  23  Vt. 
169;  Neely  v,  Jones,  16  W.  Va.  625,  37  Am. 
Rep.  794;  Beard  v.  Arbuckle,  19  W.  Va.  135. 

Offiear  Entitled  to  Sne  Out  Ezeontion  for  Hli 
Own  Benefit.  —  After  payment  of  the  judgment 
debt  the  officer  may  sue  out  execution  in  the 
name  of  the  original  plaintiff  for  his  own  bene- 
fit. Burbank  v.  SHnkard,  53  Ind.  493 ;  Bray  V. 
Howard,  7  B.  Mon.  (Ky.)  467 ;  Bruce  v.  Dyall, 
5  T.  B.  Mon,  (Ky.)  125;  Finn  v.  Stratton,  5 
J.  J.  Marsh.  (Ky.)  364;  Taylor  v.  Hardin,  4  B. 
Mon.  (Ky.)  363  ;  Dillon  v.  Cook,  5  Smed.  &  M. 
(Miss.)  773 ;  People  v.  Onondaga  C.  Pi.,  19 
Wend.  (N,  Y.)  79 ;  Murphy  v.  Swadener,  33 
Ohio  St.  8s;  Evarts  v.  Hyde,  51  Vt.  183.  But 
see  Roundtree  v.  Weaver,  8  Ala.  314;  Car- 
penter V.  Stilwell,  II  N.  Y.  61. 

At  Oonmon  Law  an  officer  cannot  maintain 
an  action  for  the-  recovery  of  money  paid  for 
another  on  account  of  his  own  breach  of  duty. 
Pitcher  v.  Bailey,  8  East  171  :  Walker  v.  Brad- 
bury, 57  Mo.  66;  Bigelow  v.  Provost,  s  Hill  (N. 
Y.)  566;  Carpenter  v.  Fifield,  14  R-  L  73- 

Aiitgnment  of  Judgment  Beqolred. —  Clev- 
inger  v.  Miller,  27  Gratt.  (Va.)  740:  Sherman 
v.  Shaver,  7$  Va.  i ;  Feamster  v.  Withrow,  12 
W.  Va.  611;  People  v.  Onondaga  C.  PI.,  19 
Wend.  (N.  Y.)  79. 

A  Coaitable  TaUng  WortUesi  ITotee  in  pajr- 
ment  of  a  claim  placed  in  bis  hands  for  colleo- 
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officer  who  has  been  compelled  to  compensate  the  execution  plaintiff  for  the 
loss  of  property  levied  on,  by  reason  of  the  insufficiency  of  the  claim  bond 
given  by  the  defendant/  or  in  favor  of  an  officer  who  has  been  held  liable  as 
special  bail ; '  but  not  where  the  liability  of  the  officer  is  for  not  applying  the 
avails  of  property  sold,  as  in  such  a  case  the  rights  of  the  judgment  creditor 
are  extinguished,  and  there  is  nothing  to  which  he  can  be  subrogated.^ 

Ko  Bnbr^atlen  Wlien  FajmMt  Ii  Tolutey.  —  Subrogation  will  not  be  enforced 
in  favor  of  a  sheriflf  or  other  officer  where  he  voluntarily  pays  the  judgment 
debt  without  being  under  any  legal  obligation  to  do  so,^  or  where  he  pays 
money  to  the  judgment  plaintiff  without  any  previous  demand  or  request  for 
its  payment  by  the  judgment  debtor; '  but  if  he  is  under  legal  obligation  to 
make  the  payment,  the  fact  that  judgment  has  not  l}een  obtained  against  him 
will  not  render  him  a  volunteer  so  as  to  deprive  him  of  the  right.* 

TIL  PEB80I8  FATnrO  OS  ASTAICUTG  KOVET  TO  PAT  DEBTS  OF  OTHSBS  — 

1.  In  Oenerol  —  a.  Volu^tteers  and  Strangers.  —  One  who  advances 
money  to  pay  the  debt  of  another,  in  the  absence  of  agreement,  express  or 
implied,  for  subrogation,  will  not  be  entitled  to  succeed  to  the  rights  and 
remedies  of  the  creditor  so  paid  unless  there  is  some  obligation,  interest,  or 
right,  legal  or  equitable,  on  the  part  of  such  person  in  respect  of  the  matter 
concerning  which  the  advance  is  made,  as  otherwise  he  is  a  stranger,  a  volun- 
teer, an  intermeddler,  to  whom  the  equitable  right  of  subrogation  is  never 
accorded.' 


tion  cannot  recover  in  t3ic  name  of  the  pUio- 
tiff  the  amount  of  the  debt  from  the  Jndgmcnt 
debtor.  Rogers  v.  Niittall,  lo  Ired.  L.  (33  N. 
Car.)  347. 

1.  Bobrogatad  Againit  Obllgort  In  DtfeotlT* 
Claim  Bond.  —  Dcnson  v.  Horn,  4  Tex.  App.  Civ. 
Cas.,  !  226. 

8.  ^eoial  Bail— Higgins  v.  Glaw,  2  Jonea 
L.  (47  N.  Car.)  353;  Pool  v.  Hunter,  4  Jones 
L.  (49  N.  Car.)  144. 

8.  Bellows  V.  Allen,  23  Vt.  169. 

4.  Tohmtary  F^rmmta.  —  Whittier  v.  Hem- 
inway,  22  Me.  238,  38  Am.  Dec  309 ;  Morris  v. 
Lake,  9  Smed.  &  M.  (Miss.)  521,  48  Am.  Dec. 
724 ;  Rollins  v.  Thompson,  13  Smed.  &  M. 
(Miss.)  525;  Sherman  p.  Boyce,  15  Johns.  (N. 
Y.)  445 ;  Reed  v.  Pniyn,  7  Johns.  (N.  Y.)  426, 
S  Am.  Dec  287  ;  Martin  v.  Gowdy,  i  Hill  L.  (S. 
Car.)  417 ;  Harwell  v.  Worsham,  2  Humph. 
(Tenn.)  524,  37  Am.  Dec.  57a;  Smith  v.  Her- 
man, I  Coldw.  (Tenn.)  141 ;  Lintz  v.  Thomp- 
son, I  Head  (Tenn.)  456,  73  Am.  Dec.  182. 

5.  Payment  Hade  Withont  Beqiurt  by  DebtM, 
—  Jones  V.  Wilson,  3  Johns.  (N.  Y.)  434;  Hen- 
derback  v.  Hopkins,  8  Johns.  (N.  Y.)  436. 

Jnlgmmt  Parohased  by  Offlow. —  But  if  an 
officer  who  is  not  delinquent  purchases  the 
judgment  without  making  a  levy,  he  may,  by 
leave  of  court,  have  an  execution  issued  thereon 
for  his  benefit.  Albany  City  Nat.  Bank  v. 
Kearney,  9  Hun  (N.  Y.)  535. 

6.  Jadgnunt  Against  Offloer  Vet  a  Condltiaa 
FrMadant.  —  Burbank  v.  Slinkard,  53  Ind.  493 ; 
Staples  V.  Fox.  45  Miss.  667. 

But  In  TannaiMa  it  has  been  held  that  the 
liability  of  the  officer  must  have  been  fixed  by 
jui^ment  of  a  court  of  competent  jurisdiction, 
and  that  the  judgment  must  have  been  satisfied 
before  the  officer  will  be  entitled  to  subroga- 
tion. Lintz  V.  Thompson,  I  Head  (Tenn.)  456, 
TK  Am.  Dec.  182;  Beal  v.  Smithpeter.  6  Baxt. 
(Tenn.)  356. 

T.  Tfthwtaan  Vot  XntltM  to  Babrogation  — 
AMI  law. —  Code  Napoleon,  bk.  3,  tit.  3,  art. 


1251:'!  Pothier  on  Oblig.,  pt  3,  c.  i,  art.  6, 
I  2. 

England.  —  Williams  v.  Aylesbury,  etc.,  R. 
Co.,  L.  R.  9  Ch.  684. 

Canada.  —  Reg.  v.  O'Bryan,  7  Can.  Exch.  24. 
United  States.  —  Morgan's  Louisiana,  etc.,  R., 
etc.  Co.  V.  Texas  Cent.  R.  Co.,  137  U.  S.  172; 
Wood  V.  Gnarantee  Trust,  etc.,  Co.,  128  U.  S. 
416;  jEtna  L.  Ins.  Co.  v.  Middlqwrt,  124  U.  S. 
534 ;  Iowa  Homestead  Co.  v.  Des  Moines  Nav., 
etc.,  R.  Co.,  17  Wall.  (U.  S.)  153;  U.  S.  v. 
Keehler,  9  Wall.  (U.  S.)  83;  U.  S.  Bank 
V.  Winston,  2  Brock.  (U.  S.)  352;  O'Brien  v. 
Wheelock,  78  Fed.  Rep.  673;  Edwards  v. 
Davenport,  ao  Fed.  Rep.  756;  In  re  Cooke,  19 
Fed.  Rep.  88. 
Alabama.  —  Simmons  v.  Walker,  18  Ala.  664. 
Arkmsas.  ~  Kline  v.  Ragland,  47  Ark.  1 1 1 ; 
Rodman  v.  Sanders,  44  Ark.  504;  Nichol  v. 
Dunn,  25  Ark.  129. 

California.  —  Brown  v.  Rouse,  125  Cal.  651  ; 
Moran  v.  Abbey,  63  Cal.  56;  Carpentier  v. 
Brenham,  40  Cal.  222, 

District  of  ColunMa.  —  Alfred  Richards 
Brick  Co.  v.  Rothwell.  18  App.  Cas.  (D.  C.) 
516. 

Florida.  —  Griffin  v.  Orman,  g  Fla.  22. 
Georgia,  —  Sackett  V.  Stone,   1 1 5   Ga.  466 ; 
Wilkins  v.  Gibson,  113  Ga.  44,  84  Am.  St.  Rep. 
204;  Merchants',  etc..  Bank  v.  Tillman,  106 
Ga.  55. 

Idaho.  —  Wilson  v.  Wilson,  6  Idaho  597. 
Illinois.  —  Martin  v.  Martin.  164  111.  640,  $6 
Am.  St.  Rep.  319;  Bennett  v.  Chandler.  199  HI. 
97;  McCormick  v.  Bauer.  123  III.  fv;  Beaver 
V.  Slanker.  94  III.  i-tk:  Younji  f>.  Morgan,  89 
111.  203;  Woods  V.  Gilson.  17  TII.  218:  Bouton 
V,  Cameron,  gg  111.  App.  Son:  Beifeld  v.  Inter- 
national Cement  Co.,  79  III.  App.  318:  Bayard 
V.  McGraw.  i  111,  Ap",  i'.', 

Indiana.  —  Davis  v.  Schlemmer,  i  qo  Ind. 
476;  Binford  v,  Adams.  104  Ind.  41  :  Nash  v. 
Taylor,  8.1  Ind.  347:  McClure  p.  Andrews,  68 
Ind.  97;  Richmond  v.  Uarston,  i<;  Tnd.  134. 
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Wlw  Hot  VolnntMn.  —  One  who  may  be  compelled  to  pay  a  debt,  or  the  pro- 
tection of  whose  property  or  interest  demands  that  he  pay  it,  is  not  a  stranger 
or'a  mere  volunteer/  nor  is  a  person  who'pays  a  debt,  or  advances  money  to 
pay  it,  at  the  request  of  the  debtor.* 

d.  Conventional  Subrogation  —  (i)  In  General.  —  In  order  that  one, 
having  no  interest  to  protect,  who  pays  the  debt  of  another,  or  advances 
money  for  the  purpose,  may  be  entitled  to  succeed  to  the  rights  and  remedies 
of  the  creditor  in  respect  of  the  debt  so  paid,  there  must  be  a  convention  or 
agreement  to  that  effect.'    This  convention  or  agreement  may  be  made  with 


Iowa.  —  Ackley  Bank  v.  Porter,  1 16  Iowa 
377;  Matteson  v.  D«nt,  iia  Iowa  557;  Worater 
V.  Waterloo  Agricultural  Works,  6a  Iowa  699; 
Johnston  v.  Belden,  49  Iowa  301 ;  Barber  v. 
Lyon,  15  Iowa  37. 

KentHcky.  —  Flannary  v.  Utley,  (Ky.  1887) 
3  S.  W.  Rep.  412;  White  v.  Curd,  86  Ky.  191 ; 
Grifiin  v.  Proctor,  14  Bush  (Ky.)  571. 

Louisiana.  —  Civ.  Code  La.,  art.  2157;  Hutch- 
inson V.  Rice,  105  La.  474;  Coco  f.  Gumbel,  47 
La.  Ann.  966 ;  Weil  v.  Enterprise  Ginnery,  etc, 
Co.,  4a  La.  Ann.  492 ;  Brice  v.  Watkins,  30  La. 
Ann.  21 ;  Roth  v.  Harksoa,  18  La.  Ann.  705 ; 
Shaw  f.  Grant,  13  La.  Ann.  53;  Nolte  v.  Their 
Creditors,  7  Mart.  N.  S.  (La.)  602;  Curtis  v. 
Kitchen,  8  Mart.  (La.)  706 ;  Harrison  v.  Bis- 
land,  5  Rob.  (La.)  204: 

Maryland.  —  Gardenville  Permanent  Loan 
Assoc.  V.  Walker,  52  Md.  452;  Com.  v.  State, 
32  Md.  joi ;  Swan  v.  Patterson,  7  Md.  164; 
Winder  v.  Diffenderffer,  2  Bland  (Md.)  199- 

Matsaektuttts.  —  Langley  v.  Oiapin,  134 
Mass.  8a;  Eastman  v.  Crosby,  8  Allen  (Mass.) 
206. 

Michigan.  —  Desot  v.  Ross,  95  Mich.  Si; 
Smith  V.  Austin,  g  Mich.  465. 

Minnesota.  —  Wadsworth  v.  Blake,  43  Minn. 
S09- 

Mississippi.  —  Skaggs  v.  Nelson,  25  Miss.  88 ; 
Morris  v.  Lake,  9  Smed.  &  M.  (Miss.)  sat,  48 
Am.  Dec.  724. 

Missouri.  —  Suddath  v.  Gallagher,  126  Mo. 
393;  Bunn  v.  Lindsay,  95  Mo.  250,  6  Am.  St. 
Rep.  49;  Norton  v.  Highleyman,  88  Mo.  621; 
Price  t;.  Courtney,  87  Mo.  387,  56  Am.  Rep. 
453;  St.  Francis  Mill  Co.  v.  Sugg,  83  Mo.  476; 
Wooldridge  v.  Scott,  69  Mo.  669;  Anglade  v. 
St.  Avit,  67  Mo.  438 ;  Truesdell  v.  Callaway,  6 
Mo.  605 ;  Dunn  v.  Missouri  Pac  R.  Co.,  45  Mo. 
App.  29 ;  Campbell  Printing  Press,  etc,  Co.  v, 
Roeder,  44  Mo.  App.  324. 

Nebraska.  —  Rice  v.  Winters,  45  Neb.  527. 

New!  Hampshire.  —  Contoocook  Fire  Precinct 
V.  Hopkinton,  71  N.  H.  574. 

Neiv  Jersey.  —  Van  Winkle  v.  Williams,  38 
N.  J.  Eq,  los:  Morris  v.  White,  36  N.  J.  Eq. 
324;  Allen  V.  Williams,  33  N.  J.  Eq.  584; 
Tradesmen's  Bldg.,  etc.  Assoc.  v.  Thompson,  3a 
N.  J.  Eq.  [33:  Coe  v.  New  Jersey  Midland  R. 
Co.,  31  N.  J.  Eq.  105  ;  Shinn  v.  Budd,  14  N.  J. 
Eq.  235;  Wilson  v.  Brown,  13  N.  J.  Eq.  277. 

New  Mexico.  —  Lee  v.  Field,  13  N.  Mex. 
439- 

New  Korft.  —  Koehler  v.  Hughes,  148  N.  Y. 
507;  Acer  V.  Hotchkiss,  97  N.  Y.  395;  Gans  v. 
Thieme,  93  N.  Y.  225;  Cole  v.  Malcolm.  66  N. 
Y.  .<t66 ;  Boyd  v.  McDonough,  (C  PI.  Gen.  T.) 
39  How.  Pr.  (N.  Y.)  389;  Oute  v.  Emmerich, 
a6  Hun  (N.  Y.)  16;  Banta  v.  Garmo.  i  Sandf. 
Ch.  (N.  Y.)  384:  Sanford  v.  McLean,  3  Paige 


(N.  Y.)  1 17,  23  Am.  Dec.  773-  See  also  Matter 
of  SchaUer,  10  Daly  (N.  Y.)  57. 

Ohio.  —  Unger  v.  Leiter,  3»  Ohio  St.  210; 
In  Tt  Minor  Fire  Qay  Co.,  9  Ohio  Dec  630. 

Pennsylvamia.  —  Campbell  r.  Foster  Home 
Assoc.,  163  Pa.  St  609,  43  A*"-  ^cP-  ^i^: 
Webster's  Appeal,  86  Pa.  St.  409;  Mosier's 
Appeal,  56  Pa.  St.  76,  93  Am.  Dec.  783;  Kuhn 
V.  North,  10  S.  &  R.  (Pa.)  399- 

SoMih  Carolina.  —  Gadsden  v.  Brown,  Spears 
Eq.  (S.  Car.)  37- 

Ttnuesttr.  —  Mellon  v.  Morristown,  ,etc.,  R. 
Co.,  (Tenn.  Ch.  1895)  35  S.  W.  Rep.  464;  Du- 
rant  v.  Davis,  10  Heisk.  (Tenn.)  522. 
Texas.  —  Terry  v.  O'Neal,  71  Tex.  592. 
Vermont.  —  National   Bank  v.   Cashing,  53 
Vt.  3*6. 

Virginia,  —  Qark  v.  Moore,  76  Va.  262 ; 
Douglass  V.  Fagg,  8  Leigh  (Va.)  588. 

West  Virginia.  — JAcHcil  v.  Miller,  29  W. 
Va.  480 ;  Conrad  v.  Budt  21  W.  Va.  396. 

Wisconsin.  —  Watson  v.  Wilcox,  39  Wis.  643. 
20  Am,  Rep,  63 ;  Hungerford  v.  Scott,  37  Wis. 
341  ;  Pelton  V,  Knapp,  ai  Wis.  63. 

1.  Who  M0t  TtdBBtton.  — Davis  v.  Schlemmer, 
150  Ind.  477;  Warford  v.  Hankina,  150  Ind. 
491- 

Fsrson  ondsr  Moral  Obligation  to  Fay  Not  ft 
Tola&ta«r.  —  Slack  v.  Kirk,  67  Pa.  St.  380,  5 
Am.  Rep.  438.  And  see  Dow  v.  Nason,  ((^al. 
1894)  38  Pac  Rep.  54.  But  compare  Suppiger 
r.  Garrels,  20  III.  App.  625 ;  Bennett  v.  (jhaod- 
ler,  199  III.  97,  holding  that  one  who  is  under 
no  legal  obligation  to  pay  is  a  stranger. 

S.  Ferwn  Fajlng  at  Saquett  of  Debtor  Hot  a 
Volnntaer,  —  Home  Sav.  Bank  v.  Bierstadt,  168 
111.  626;  Warford  v.  Hanldns,  150  Ind.  493. 
And  see  infra,  this  section,  Conventional  Sub- 
rogation. 

S.  Omv«nti«Bal  Sabxagfttlon  —  AgrMaaat  Xi- 
lantlaV  —  Allen  v.  Caylor,  120  Ala.  251;  Fuller 
V.  HoIIis,  57  Ala.  435:  Wilkfns  v.  Gibson,  113 
G&.  47,  S(  Am.  St.  Rep.  204;  Mitchell  v.  Butt, 
45  Ga.  162;  Warford  v.  Hankins,  150  Ind.  494; 
Morrow  v.  U.  S.  Mortgage  Co.,  96  Ind.  21 ; 
Bruce  v.  Bonney,  12  Gray  (Mass.)  107,  71  Am. 
Dec.  739:  Gore  v.  Brian,  (N,  J.  1896)  35  Atl. 
Rep.  897;  New  Jersey  Midland  R.  Co.  v.  Wort- 
endyke,  27  N.  J.  Eq.  658:  Sandford  v.  McLean. 
3  Paige  (N.  Y.)  122,  23  Am.  Dec.  773;  Carter 
V.  Halifax,  i  Hawks  (8  N.  Car.)  483;  /«  re 
Minor  Fire  Day  Co.,  9  Ohio  Dec.  630 ;  Texas, 
etc.,  R.  Co.  V.  McCaughey,  62  Tex.  271  ;  Mor- 
gan V.  Hammett,  23  Wis.  30.  See  also  Trades- 
men's Bldg.,  etc.  Assoc.  v.  Thompson.  32  N.  J. 
Eq.  134:  Cot  V.  New  Jersey  Midland  R.  Co., 
31  N.  J.  Eq.  105;  De  Concillio  v.  Brownrigg, 
51  N.  J.  Eq.  53s. 

SateOftatlon  1^  Agntmmt  a  SsoognlMd  Doe- 
trine  «r  Xtnitr*  —  Dillon  V.  KauiTman,  56  Tex. 
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either  the  debtor  or  creditor.*  But  where  the  creditor  is  not  a  party  to  the 
agreement  subrogation  will  not  be  enforced  to  his  prejudice,'  or  to  the 
prejudice  of  innocent  third  parties  having  equal  equities.' 

M«r  AgTManrat  lafbmd  from  BabN^UBt  Aoto.  —  In  some  cases  it  has  been  held 
that  a  prior  agreement  for  subrogation  may  be  inferred  from  the  subsequent 
acts  and  dealings  of  the  parties.^ 

losUau  lUtBto.  —  In  Louisiana,  by  statute,  subrogation  by  act  of  the  debtor, 
independent  of  the  creditor,  can  take  place  only  by  an  express  convention  or 
agreement  which  must  appear  by  an  act  declaring  it,  and  a  receipt  for  the 
money,  executed  by  the  debtor  before  a  notary  and  witnesses.* 

(2)  Payment  of  Entire  Debt  Not  a  Condition  Precedent.  —  Conventional  sub- 
rogation differs  from  legal  subrc^ation  in  that  payment  of  the  entire  debt  is 
not  a  condition  precedent  to  its  enforcement  where  there  is  an  agreement  that 
the  party  paying  shall  be  subr(^ated  upon  part  payment* 

2^  Persons  Advanoing  Koney  to  Infants  or  Harried  Women  to  Fay  for  Heoes- 
■aries.  —  In  a  number  of  cases  it  has  been  held  that  a  person  who  advances 
money  to  an  infant '  or  to  a  married  woman  for  the  purchase  of  necessaries 
may,  on  proof  that  the  money  was  so  applied,  be  subrogated  to  the  rights  of 
the  person  furnishing  the  necessaries.*  But  in  a  recent  case  in  Massachusetts 
this  right  has  been  denied  as  regards  advances  to  married  women.* 

3.  FerMUii  Advanoing  Money  to  Pay  Workmen. — An  officer  of  a  corporation 
who,  without  any  obligation  on  his  part,  and  merely  to  befriend  laborers 
employed  by  the  company,  advances  the  amount  of  their  wages,  without  an 
assignment  of  their  claims,  or  an  agreement  that  he  shall  have  the  benefit  of 
their  statutory  liens,  may  not,  on  the  insolvency  of  the  company,  be  subro- 
gated to  such  liens.**  Nor  will  a  merchant  who  pays  store  orders  given  to 
workmen  for  their  wages  be  subrogated  to  a  preferred  claim  for  wages  con- 
ferred on  such  workmen  by  statute.** 

4.  Penomi  AdTanmng  lloney  to  Pay  Debti  of  Deoedenti  or  L^fuiei.  —  Persons 

696;  Flanagan  v.  Cuahman,  48  Tex.  241.    And  v.  Howard,  15  La.  Ann.  400;  Huritoa  0.  Bi»* 

tee  Plocver  v.  Jobntoa,  (Tex.  CW.  App.  1894)  land,  5  Rob.  (La.)  204. 

a6  S.  W.  Rep.  4Ja;  Briea  v.  Smith,  9  W.  ft  S.  A.  Vw^maaX  of  Xatlxo  DoM  Hot  Bofnlrtd.— 

(Pa.)  78.  McMillan  v.  Gordon,  4  Ala.  716;  Stuckman  v. 

1.  AgtOHMBt  wltk  Sithar  Debtor  or  Creditor  Roose,  147  Ind.  406 ;  Morrow  v.  U.  S.  Mort- 

MbdOBt.  —  Allen  v.  Caylor,  130  Ala.  351;  gage  Co.,  96  Ind.  21;  Shreve  v.  Hankinson,  34 

WUldns  v.  Gibson,  113  Ga.  44,  84  Am.  St.  Rep.  N.  J.  Eq.  76.    See  also  Loeb  v.  Fleming,  15  111. 

204;  Merchants,  etc.,  Bank  v.  Tillman,  106  Ga.  App.  508;  Bricc's  Appeal,  95  Pa.  SL  145. 

56 :  Brice  V.  Watkins,  30  La.  Ann.  21 ;  Virgin's  Qnalifloation  of  Bnlt.  —  Subrogation  cannot  be 

Succession,  18  La.  Ann.  42;  Harrison  v.  Bis-  brought  about  by  a  contract  between  the  debtor 

land.  5  Rob.  (I-a.)  204;  Gore  v.  Brian,  (N.  J.  and  a  volunteer,  to  which  the  creditor  is  not  a 

1896)  35  AtL  Rep.  897.   But  see  Hoyle  v.  Caw-  party,  as  to  a  part  of  the  debt  Smith  v.  Morri- 

bat,  25  La.  Ann.  438;  Smith  v.  Morrison,  (Tex.  son,  (Tex.  Civ.  App.  189s)  39  S.  W.  Rep.  1117. 

Civ.  App.  1895)  39  S.  W.  Rep.  1117:  Reg.  v.  7.  AdnMW  to  bfuita.  —Harlow  v.  Pitfield. 

O'Bryan,  7  Can.  Exch.  34,  in  which  last-named  ■  P.  Wms.  ss8 ;  Darby  v.  Boucher,  t  Salk.  279 ; 

case  it  is  held  that  the  creditor  must  be  a  Price  v.  Sanders,  60  Ind.  310;  Conn  v.  Cobum, 

party  to  the  agreement.  7      H.  36S,  26  Am.  Dec.  746.    See  also  Martin 

AfraoBUBt  Botwoon  Strangor  and  Cxodltor  Snf-  v.  Gale,  4  Cb.  D.  438 ;  Randall  v.  Sweet,  i  Den. 

MMk  —  Bissett  V.  Grantham,  67  Mo.  App.  33;  (N.  Y.)  460. 

Fievel  V.  Zuber,  67  Tex.. 275.  t.  Advaaow  to  Mazrlod  Womm.  —  Harris  v. 

Agonat  wftk  KttmiitBj  cf  MgHOBt  Grodltor  Lee,  i  P.  Wms.  482 ;  Jenner  v.  Morris,  3  De 

Soli  MBdMt  —  Nugent  v.  Potter,  ai  La.  Ann.  G.  F.  ft  J.  45 :  Deare  v.  Soutten,  L.  R.  9  Eq> 

746.  151;  Kenyon  v.  Karris,  47  Conn.  510,  36  Am. 

S.  Oroditor   Kot  a  Party  to   Affnamnt—  Rep.  86;  Walker  v.  Simpsoa,  7  W.  ft  S.  (Pa.) 

Hutchinson  tr.  Rice,  105  La.  474.  83,  42  Am.  Dec.  3t6. 

8.  Vo  Babnwation  to  Pr<|jadloo  of  Third  Purtlfla.  9.  Skinner  v.  Tirrcll,  159  Mass.  474. 

—  Bissett  V.  Grantham,  67  Mo.  App,  23.  10.  FayaMat  to  Workmen.  —  Saddath  v.  Galla- 

^  Mor  AgrMmnt  Intend  flrom  Snbsaqooat  gher,  136  Mo.  393;  Matter  of  North  River 

Aolh  —  Rodman  v.  Sanders,  44  Ark.  504 ;  Levy  Conttr.  Co.,  38  N.  }.  Eq.  434,  affirmed  Upper  v. 

V,  Baer,  19  La.  Ann.  468.    See  also  Carter  v.  Green,  40  N.  J.  Eq.  340.  But  ace  In  re  Standard 

Halifax,  i  Hawks  (8  N.  Car.)  483.  Wagon  Co.,  4  Ohio  Dec.  188,  3  Ohio  N.  P.  168. 

S.  LonUana   Statate.  —  La.  Civ.  Code,  S9  11.  Xerohant  Paying  Store  Ordan.  —  Rheeling's 

3159-2161.    See  Brice  v.  Watkins,  30  La.  Ann.  Appeal,  107  Pa.  St.  i6t.    But  see  In  re  Minor 

41 ;  Vila's  Succession,  t8  La.  Ann.  ^2 ;  Sewall  Fire  Qay  Co.,  9  Ohio  Dec  627. 
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who  advance  money  to  pay  the  debts  of  a  decedent,  or  to  discharge  liens  on 
the  estate,  at  the  request  of  parties  interested  therein,  and  with  the  under- 
standing that  they  shall  succeed  to  the  rights  of  the  creditors  paid,  will  be 
subrogated  to  the  claims  of  such  creditors.^  or  to  the  claims  of  the  personal 
representative  for  reimbursement ; '  especially  where  securities  which  they  have 
taken  for  the  repayment  of  the  loan  prove  to  be  void.'  But  a  person  who 
lends  money  with  which  legacies  chained  on  a  devise  of  land  are  paid  will  not 
be  subrogated  to  the  rights  of  the  legatees  against  the  land  devised,  in  the 
absence  of  any  agreement  to  that  effect.* 

6.  Penons  AdvaiLCiiLg  Money  for  Furohase  of  Bailroad  Sight  of  Way.  —  In  the 
absence  of  contract  no  right  of  subrogation  arises  in  favor  of  a  person  who 
has  loaned  money  to  a  railroad  company  for  the  purchase  of  a  right  of  way.* 

6.  Penoni  Advaaeiikg  Bent  to  Tenant  —  A  person  who  advances  the  rent  of 
land  to  a  tenant  will  not  be  subrogated  to  the  landlord's  lien,  in  the  absence 
of  any  agreement  for  subrogation.* 

7.  Stranger  Fumiihing  Kaintananoa  to  Cestni  ftae  Tnut  —  Where  land  is 
devised  on  condition  that  the  devisee  shall  maintain  a  certain  person  during 
his  life,  a  stranger  who  furnishes  such  maintenance,  at  the  request  of  the 
beneficiary,  will  be  subrogated  to  his  rights  against  the  devisee.' 

8.  Stockholder  PtTing  Corporate  Debts.  —  A  stockholder  has  an  interest  in 
protecting  the  assets  of  the  corporation,  and  a  payment  by  him  of  corporate 
debts  beyond  his  ratable  share  of  liability  will  not  be  deemed  voluntaryi  but 
will  entitle  him  to  be  subrogated  to  the  rights  of  the  creditors  paid.^ 

9.  Pertoni  Paying  X:^anses  and  Fees  of  Pnblio  Officers.  —  A  person  who  pays 
the  expenses  of  a  public  ofhcer,  and  a  certain  amount  agreed  on  for  his  ser- 
vices, is  not  subrogated  to  the  officer's  fees.* 

10.  Connty  or  City  Diioharging  LiaUUty  of  Another. — Where  a  county  pays 
the  expenses  of  a  pauper  lunatic  in  a  state  asylum  it  seems  that  it  will  be  sub- 
rogated to  the  rights  of  the  asylum  ^rainst  the  district  of  the  pauper's  settle- 

1.  Adnnotnff  Xoiw;  to  Faj  Sabti  of  Dtoedanti.  Norman,  iii  AU.  433;  BoatiA  r.  Ainmooi,  63 

—  Chaplin  v.  Sullivan,  laS  Ind.  50.   But  see  S.  Car.  30a. 

Freehold  Pint  Nat  Bank  v.  Thompson,  6t  N.  1.  Btoaogw  Itonldilng  Kalntenanoo  to  GMtil 

3.  Eq,  188.  Qu  Tnut.  —  Clark  r.  Uarlow,  149  Ind.  41; 

Loan  on  Void  Kortgag*. — One  who  in  good  Huffman  v.  Bence,  laS  Ind.  131-   But  to  the 

^th  lends  mone;  to  an  administrator  to  par  contrary  see  Halstead  v.  Westerrdt  41  N.  X- 

off  debts  of  the  estate,  under  an  afrreement  that  Eq.  100. 

he  shall  have  a  security  upon  the  estate,  and  8.  StookhoUer  Paying  Corporato  Debta.  —  Red- 
takes  a  mortgage  for  his  security  which  proves  ingtos  v.  Comwell,  90  Cal.  49 ;  City  Bank  v. 
invalid,  will  be  subrogated  to  the  benefit  of  the  Croasland,  65  Ga.  734. 

liens  held  by  the  creditors  who  were  paid  with  SMokholdw  Bodoaming  from  EusntlM  Sato. — 

his  mon«y.  Detroit  F.  ft  M.  Ins.  Co.  v.  Aspioall,  If  the  property  of  a  corporation  is  sold  under 

48  Mich.  338;  Lockwood  v:  Bassett,  49  Mich.  execution,  and  the  corporate  authorttiea  take 

546  ;  De  Concillio  f.  Brownrigg,  51  N.  J.  Eq.  532.  no  steps  to  redeem  within  the  period  prescribed 

t.  Balnttntion  to  Bights  of  Fanonkl  Bapretent-  by  law,  a  stockholder  may  interpose  and  redeem 

■tlTt.  — Hamlin  v.  Smith,  73  N.  Y.  App.  Div.  for  the  benefit  of  the  con>oration,  and  bold  the 

601.  property  liable  for  the  money  so  advanced;  and 

Admlnlitratlon  InaolTsnt.  —  In  Freehold  First  by  so  doing,  he  becomes  the  equitable  assignee  of 

NaL  Bank  v,  Thompson,  6t  N.  J.  Eq.  188,  it  the  certificates  of  sale,  and  will  be  sabrogated 

was  held  that  a  person  who  had  loaned  money  to  all  the  rights  of  the  original  purchaser  at 

to  an  adminUtrator  to  pay  dd>t8  of  the  estate  the  sale.   Wright  v.  Onnrille  Gold,  etc.,  Min. 

was  entitled  npon  tiie  insotrency  of  the  ad-  Co.,  40  Cal.  ao. 

ministrator  to  be  subrogated  to  his  claim  against  Whaa  KM  Batitlad  to  Sabr^tlon.  —  Money 

the  estate  for  reimbursement.  paid  by  a  stockholder  either  directly  to  the 

8.  Void  •aenrltiM.  —  Wyman  v.  Johnson,  68  corporation  in  the  way  of  assessments,  or  on 

Ark.  369 ;  Arlington  State  Bank  v.  Paulsen,  37  account  of  his  personal  liability  as  a  stockholder 

Neb.  717.  directly  to  the  creditor,  and  which  be  was  bound 

4.  Loan  to  Pay  tegadsa.  —  Sonuners  v.  Schra^  to  pay  under  the  law,  cannot  be  recorered  back 

der,  S9  N.  Y.  App.  Div.  340.  by  snimigation.    Sacramento  Bank  w.  Pacific 

8.  Konsy  Advanoed  tw  PwnhHa  of  Ballnad  Bank.  114  Cal.  147.  71  Am.  St.  Rep.  36- 

Bight  of  Way.  —  McDonald  v.  Charleston,  etc,  9.  Paying  Xzpanaaa  and  Ttm  of  Pnblle  Oftaar. 

R.  Co.,  93  Tenn.  281.  —  WilUama  v.  Ford,  (Tex.  Civ.  App.  1894)  a7 

6.  AdTUdag  BtBt  to  Tanant.  —  Gerson  v.  S.  W.  Rep.  713. 
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ment.*  And  if  it  pays  the  indebtedness,  to  the  state,  of  its  defaulting 
treasurer,  to  save  itself  from  certain  statutory  pains  and  penalties,  it  will  not 
be  regarded  as  a  volunteer,  but  will  be  entitled  to  succeed  to  the  rights  and 
remedies  of  the  state  against  the  treasurer.*  But  a  municipality  which  volun- 
tarily pays  the  fees  of  officers  appointed  by  the  legislature  to  determine  the 
boundary  line  between  it  and  another  municipality,  under  a  resolution  of  the 
legislature  that  such  fees  shall  be  paid  by  the  municipalities,  one-half  by  each, 
may  not  recover  from  the  other  municipality  any  part  of  the  sum  so  paid.' 

11.  Judgment  Debtor  Paying  Judgment  WMoh  Has  Been  Satisfied.  —  A  judg- 
ment debtor  who  pays  the  amount  of  the  judgment  to  the  creditor,  after  his 
land  has  been  sold  under  such  judgment,  is  a  volunteer,  and  will  not  be  sub- 
rogated to  the  rights  of  the  creditor  against  third  persons.* 

18.  Persons  Paying  Expense  of  Litigation  in  Behalf  of  Tovn.  —  A  person  who, 
in  good  faith,  advances  money  to  pay  the  expenses  of  litigation  on  behalf  of  a 
town  may  be  subrogated  to  the  rights  of  the  parties  paid  with  the  money  thus 
advanced,  where  notes  which  he  nas  received  for  the  loan  are  held  invalid  in 
an  action  at  law.* 

18  Persons  Lending  Koney  to  Corporations. — A  pereon  who  lends  money  to 
a  corporation  will,  if  the  loan  be  declared  uitra  vires  on  the  part  of  the  corpo- 
ration, be  subrogated  to  the  rights  of  creditors  whose  claims  are  satisfied  out 
of  the  loan.* 

VUL  iHBTTBAVoi  CoKFAHiii  —  1.  SubrogaUon  Against  Carriers  —  a.  In  Gen- 
eral. —  When  goods  which  are  insured  are  lost  or  damaged  through  the  fault 
or  neglect  of  a  carrier  in  whose  possession  they  are  for  purposes  of  transporta- 
tion, the  insurer,  on  payment  of  the  loss  to  the  owner  of  the  goods,  will  be 
subrogated  to  the  rights  of  such  owner  against  the  carrier.'  The  insurer's 
right  to  be  thus  subrogated  may,  however,  be  defeated  by  an  express  contract 
between  the  owner  and  the  carrier  of  the  goods,  that  the  carrier  shall  have  the 
benefit  of  any  insurance  on  them  in  case  of  loss.**    But  if  the  contract  of 


1.  Ooutjr  Payliig  ExpenfM  «(  Ltuatio  In  Itato 
AiylniB.  ~  Danville,  etc.,  Poor  Diit  v.  Mootonr 
Coun^,  75  Pa.  St.  35. 

%.  Onuty  KaUng  Ooed  Dtftiult  o(  TwMnier.  — 

Elder  t>.  Com.,  55  Pa.  St.  485* 

8.  South  Scituate  v.  Hanover,  g  Gray  (Mass.) 
420.  See  also  Winsor  f.  Savage,  9  Met. 
(Mass.)  348;  Truesdell  v.  Callaway,  6  Mo.  60s ; 
Webb  V.  Cole,  20  N.  H.  490. 

4.  Jvdgmeat  Debtor  FaTUr  Batlsflad  Jndgmaac 
— -Wasfabum  v.  Osgood,  38  Neb.  804. 

f .  BnesM  of  Litigation  In  BeluUf  of  Town.  — 
WeUs  V.  Salina,  71  Hun  (N.  Y.)  559. 

6.  PonoH  Lending  Koney  to  Coipomtioni.  — 
Btadcbum  Bldg.  Soc.  v.  Cunliffe,  32  Ch.  D.  61 ; 
Cunliffe  t>.  BlacUiurn,  etc.,  Ben.  Bldg.  Soc.,  9 
App.  Cas.  857;  Wenlock  v.  River  Dee  Co.,  19 
Q.  B.  D.  155.  But  see  In  re  Wrexbam,  etc.,  R. 
Co.,  (1898)  a  Ch.  663,  79  L.  T.  N.  S.  463,  68 
L.  J.  Ch.  aS. 

Lander  Vot  Xntitled  to  Fraftrenee  erwr  Bend- 
kolden.  —  Farmers  L.  ft  T.  Co.  v.  Bankers,  etc., 
TeL  Co.,  148  N.  Y.  315,  5»  Am.  St.  Rep.  690. 

7.  bunrer  Babrogated  Against  Carrier  —  Eng- 
IttHd.  —  Bradbum  v.  Great  Western  R.  Co., 
L.  R.  10  Exch.  i;  Coles  v.  Bulman,  6  C  B. 
184,  60  E.  C.  L.  184;  Brown  v.  Hodgscm,  4 
Tannt  189. 

United  States,  —  Fhenix  Ins.  Co.  v.  Liverpool, 
etc..  Steamship  Co.,  2a  Blatchf.  (U.  S.)  373; 
Son  Ins.  Co.  v.  Kountz  Line,  122  U.  S.  583; 
Mobile,  etc.,  R.  Co.  v.  Jurey,  111  U.  S.  584; 
Hall  V.  NaehviUe,  etc.,  R.  Co.,  13  Wall.  (U.  S.) 
367;  Gwriflon  v.  Memphis  Ins.  Co.,  19  How. 


(U.  S.)  31a;  The  Propeller  Monticello  v.  Molli- 
son,  17  How.  (U.  S.)  152;  Commercial  Ins. 
Co.  V.  Tbe  C.  D.  Jr.,  i  Woods  (U.  S.)  7a;  Pa- 
dlie  Coaat  Steamship  Co.  v.  Banc^)f^Whitn^ 
Co.,  (C.  C.  A.)  94  Fed.  Rep.  180 ;  Over  v.  Lake 
Erie,  etc.,  R.  Co.,  63  Fed.  Rep.  34 ;  The  Sydney, 
27  Fed.  Rep.  119;  The  Montana,  17  Fed.  Rep. 
377 ;  Hibemia  Ids.  Co.  V.  St.  Louis,  etc,  Transp. 
Co.,  10  Fed.  Rep.  596;  The  Frank  G.  Fowler, 
8  Fed.  Rep,  360. 

Maryland.  —  Georgia  Int.,  etc.,  Co.  v.  Daw- 
son, a  Gill  (Md.)  365- 

Tfnnttste.  —  Louisville,  etc.,  I^.  Co.  v.  Man- 
cheeter  Mills,  88  Tenn.  653 ;  Kentucky  M.  &  F. 
Ins.  Co.  V.  Western,  etc.,  R.  Co.,  8  BaxL 
(Tenn.)  268. 

Texas.  —  Houston  Direct  Nav.  Co.  v.  Insur- 
ance Co.  of  North  America,  (Tex.  Civ.  ^ip. 
189s)  31  S.  W.  Rep.  560. 

See  also-  the  title  Caibikbs  or  Goods,  voL  5, 
p.  423. 

Vo  Bnteogntim  li  Abmoo  of  Btipnlatlaa  in 

P«li«7.  —  Carroll  v.  New  Orleans,  etc,  R.  Co.. 
26  La.  Ann.  447. 

A  Company  Whloh  Hm  Inaued  a  Carrier  Agalnit 
Lo«  of  Caigo  is  not  subrogated  to  tbe  rights  of 
tbe  owner  of  tbe  goods  against  the  carrier  upon 
payment  of  the  loss  to  such  owner  by  order  of 
the  carrier.  Wager  V,  Providoice  Ins.  Co., 
150  U.  S.  99. 

8.  Bight  Defeated  by  Oontraet  GiTtag  Carrier 
Benefit  of  Insiumnee.  —  Pboenix  Ins.  Co.  v. 
Erie,  etc,  Transp.  Co.,  117  U.  S.  312;  Rintoul 
V.  New  York  Cent.,  etc.,  R.  Co.,  21  Blatchf. 
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insurance  contains  an  express  stipulation  that  the  insurer  shall,  in  such  case, 
be  subrogated  to  the  owner's  rights  agairist  the  carrier,  the  owner  cannot 
defeat  the  insurer's  right  of  subrogation  by  .contract  with  the  carrier  without 
forfeiting  his  own  rights  under  th.e  contract  of  insurance.' 

b.  Defenses  in  Action  to  Enforce.  —  In  an  action  for  the  benefit  of 
an  insurer  who  has  become  subr<^ated  to  the  rights  of  the  owner  of  goods, 
the  carrier  cannot  avail  himself  of  any  defenses  which  the  insurer  might  have 
interposed  in  an  action  on  the  contract  of  insurance.'  But  he  may  avail  him- 
self of  any  defense  which  would  have  been  available  to  him  in  an  action  against 
him  by  the  owner  of  the  goods.* 

2.  SnbrogatloiL  Against  TortEBasori  —  a.  In  General.  —  If  insured  build- 
ings or  other  property  are  destroyed  through  the  fault  or  negligence  of  some 
person  other  than  the  owner,  the  insurance  company,  upon  payment  of  the 
loss,  will  be  subrogated  to  the  right  of  the  owner  to  recover  from  the  wrong- 
doer.^ This  right  of  subrogation  is  frequently  enforced  against  railroad 
companies  which  have  become  liable  to  the  owners  of  property  on 
account  of  fires  caused  by  their  locomotives.*   And  in  some  jurisdictions 


(U.  S.)  439;  Jackson  Co.  v.  Boylston  Mut. 
Ins.  Co.,  139  Mass.  508,  52  Am.  Rep.  728;  North 
British,  etc.,  Ins.  Co.  v.  Centra!  Vermont  R.  Co., 
(N.  Y.  1899)  S3  N.  E.  Rep.  1128;  Piatt  v. 
Richmond,  etc,  R.  Co.,  108  N.  Y,  358;  Mercan- 
tile Mut.  Ins.  Co.  V.  Calebs,  20  N.  Y.  173 ;  Roos 
V.  Philadelphia,  etc.,  R.  Co.,  13  Pa.  Super.  Ct. 
563 ;  British,  etc..  Marine  Ins.  Co.  v.  Gulf,  etc. 
R.  Co.,  63  Tex.  47S.  5'  Am.  Rep.  661.  But 
see  Cincinnati,  etc.,  R.  Co.  v.  Spratt,  a  Duv. 
(Ky.)  4. 

1,  Owner'!  Blghti  Agalnit  Insnnr  Deftated  by 
Contract  Tith  Carrisr,  —  Inman  v.  South  Caro- 
lina R.  Co.,  129  U.  S.  128;  Carstairs  v.  Me- 
chanics', etc.,  Ins.  Co.,  18  Fed.  Rep.  473;  South- 
ard V.  Minneapolis,  etc.,  R.  Co.,  60  Minn.  382 ; 
Insurance  Co.  of  North  America  v.  Easton,  73 
Tex.  167.  See  also  Gulf,  etc.,  R.  Co.  v.  Zimmer- 
man, 81  Tex.  605.  But  compare  Jaclcson  Co.  v. 
Boylston  Mut  Ins.  Co,,  139  Mass.  508,  53  Am. 
Rep.  728. 

S.  DefeoMB  Open  to  Insurer  Hot  Available  to 
Carrier.  — Commercial  Ins.  Co.  v.  The  C.  D. 
Jr.,  I  Woods  (U.  S.)  72 ;  Amazon  Ins.  Co. 
V.  The  S.  B,  Iron  Mountain,  1  Flipp.  (U.  S.) 
616;  Nord-Deutscher  Lloyd  v.  Insurance  Co,  of 
North  America,  (C.  C.  A.)  no  Fed.  Rep.  420; 
Pearse  v.  Quebec  Steam-Ship  Co.,  24  Fed.  Rep. 
285 ;  The  Sidney,  23  Fed.  Rep.  96 ;  Sun  Mut. 
Ins.  Co.  V.  Mississippi  Valley  Transp.  Co.,  17 
Fed.  Rep.  919. 

8.  What  Defenses  Are  ATallable  to  Otrrior.  — 
Germania  F.  Ins.  Co.  v.  Memphis,  etc.,  R.  Co., 
72  N.  Y.  90,  38  Am.  Rep.  113.  citing  H_1I  v- 
Nashville,  etc.,  R.  Co.,  13  Wall.  (U.  S.)  367. 

In  Hibernia  Ins.  Co.  v.  St.  Louis  Transp. 
Co.,  120  U.  S.  166,  the  carrier  set  up  the  de- 
fense that  the  goods  were  lost  by  inevitable 
accident,  and  it  was  held  to  be  a  good  defense 
against  the  insurance  company's  claim.  See 
also  The  Frederick  E.  Ives,  35  Fed.  Rep.  447 ; 
The  B.  B.  Saunders,  25  Fed.  Rep.  737. 

4.  Innrar  Sabroptted  Against  TortfiSMOn  in 
Qoneral  —  England.  —  King  v.  Victoria  Ins.  Co., 
(1896}  A.  C.  250;  Bumand  v.  Rodocanachi,  7 
App.  Cas,  339 ;  Clark  v.  Blything,  2  B.  &  C. 
254,  9  E,  C,  L.  77 ;  London  Assur.  Co.  v.  Sains- 
bury,  3  Dougl.  345,  36  E.  C.  L.  97 ;  Mason  v. 
Sainsbuiyt  9  Dou^l.  61,  36  E,  C>  L.  36;  Qudxc 


F.  Assur.  Co.  v.  St.  Louis,  7  Moo.  P.  C.  386; 
North  British,  etc.,  Ins.  Co.  v.  London,  etc, 
Ins.  Co.,  5  Ch.  D.  569;  Darrell  v.  Tibbetts,  5 
Q.  B.  D.  560. 

United  Stales.  —  Chicago,  etc.,  R.  Co.  v.  Pull- 
mad  Southern  Car  Co.,  139  U.  S.  79;  Hall  v. 
Nashville,  etc.,  R.  Co.,  13  Wall.  (U.  S.)  367. 

Arkamas.  —  St.  Louis,  etc,  R.  Co.  v.  Fire 
Assoc,  60  Ark.  325. 

California.  —  Liverpool,  etc..  Ins.  Co.  V. 
Southern  Pac.  Co.,  135  Cal.  434. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Glenny,  175 
111.  238. 

Iowa.  —  Chickasaw  County  Farmers'  Mat.  F. 
Ins.  Co.  V.  \ieller,  98  Iowa  734. 

Kansas.  —  Atchison,  etc,  R.  Co.  v.  Neet,  7 
Kan.  App.  495. 

Mmne.  —  Leavitt  v.  Canadian  Pac  R.  Co.,  90 
Me.  153 ;  Rockingham  Mut.  F.  Ins.  Co.  v. 
Bosher,  39  Me.  353,  63  Am.  Dec.  618. 

Maryland.  —  Svea  Assur.  Co.  v.  Packbam,  93 
Md.  464. 

Oregon  Home  Mut.  Ins.  Co.  v.  Or^on  R., 

etc,  Co.,  20  Oregon  569,  23  Am.  St.  Rep.  151. 

Tennessee.  —  Deming  v.  Merchants'  Cotton- 
Press,  etc,  Co.,  90  Tenn.  306. 

JVisconsin.  —  Allen  v.  Chicago,  etc,  R.  Co., 
94  Wis.  93;  Pratt  v.  Radford,  53  Wis.  114. 

Contrlbatlon  Between  Different  Xasnrera.  — 
North  British,  etc.,  Ins.  Co.  v.  London,  etc, 
Ins.  Co.,  5  Ch.  D.  569;  Deming  v.  Merchants' 
Cotton-Press,  etc.,  Co.,  90  Tenn.  306. 

lunnr's  Bighti  Oiuflned  to  Property  Insnred.  — 
Svea  Assur.  Co.  v.  Fackham,  93  Md.  464. 

6.  nres  Set  by  iMOinuiawm— United  States. 
—  Mtna  Ins.  C^.  v.  Hannibal,  etc,  R.  Co.,  3 
Dill.  (U.  S.)  1. 

Arkansas.  —  St.  Louis,  etc,  R.  Co.  v.  Ftre 
Assoc.,  55  Ark.  163. 

Georgia.  —  Holcombe  v.  Richmond,  etc,  R. 
Co.,  78  Ga.  776. 

Illinois.  —  Peoria  M.  &  F.  Ins.  Co.  v.  Frost, 
37  111-  333 ;  Hartford  Ins.  Co.  v.  Pennell,  3  lU. 
App.  609. 

Kansas.  —  Chicago,  etc.,  R.  Co.  v.  German 
Ins.  Co.,  2  Kan.  App.  398. 

Massachusetts.  —  Hart  v.  Western  R.  Corp., 
13  Met.  (Mass.)  99,  46  Am.  Dec.  719. 

Missouri,  —  lAonbermen's  Mut.  Ins.  Co. 
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the  right  is  confirmed  by  statute.' 

b.  Extent  of  Right.  —  The  rights  of  the  insurer  against  the  wrongdoer 
can  be  no  greater  than  those  of  the  insured ;  *  and  its  recovery  will  be  limited 
to  tiie  amount  which  it  has  paid  on  the  loss.'  If  the  underwriter  refuses  to 
contribute  to  the  expenses  of  an  action  by  the  insured  against  the  wrongdoer, 
he  can  recover  from  the  insured  only  the  surplus  of  the  amount  recovered  by 
the  latter  from  the  wrongdoer  after  satisfying  uncompensated  losses  and 
expenses  incurred  in  the  suit.* 

c.  Full  Payment  of  Loss  a  Condition  Precedent.— The  owner 
must  be  fully  indemnified  for  the  loss  of  his  property,  before  subrogation  will 
be  allowed  to  the  insurer.^ 

d.  Acts  of  Insured  Affecting  Right.  — The  insured  cannot  bar  the 
insurer's  right  of  action  by  executing  a  release  of  damages  to  the  wrongdoer,* 


Kansas  City,  etc.,  R.  Co.,  149  Mo.  165;  Hart- 
ford F.  Ins.  Co.  V.  Wabash  R.  Co.,  74  Uo.  App. 
106. 

N*w  Jtrsey.  —  Weber  v.  Morris,  etc.,  R.  Co., 
35  N.  J.  L.  409,  10  Am.  Rep.  253;  Monmouth 
County  Mut.  F.  Ins.  Co.  v.  Hutchinson,  ai  N. 
J.  Eq.  107. 

New  York.  —  Connecticut  F.  Ins.  Co.  v.  Erie 
R.  Co.,  73  N.  Y.  399,  29  Am.  Rep.  171. 

O^.  — Lake  Erie,  etc.,  R.  Co.  v.  Falk,  63 
Ohio  St.  397. 

Wisconsin.  —  Swarthout  v.  Chicago,  etc.,  R. 
Co.,  49  Wit.  635- 

A  judsmenr  against  a  railroad  company  for 
damages  to  a  building  by  fire  communicated 
from  its  engines,  will  bar  a  later  action  by  the 
tame  plaintiff  for  the  destruction  of  other  build- 
ings by  fire  communicated  from  the  building 
which  was  ignited  by  sparks  from  the  engines, 
though  the  second  action  was  brought  for  the 
benefit  of  an  insurance  company  which  had 
paid  the  plaintiff  insurance  on  the  buildings 
last  destrcved.  Truk  v,  Hartford,  etc..  R.  Co., 
2  Allen  (Mass.)  331. 

Whert  Katlroad  Is  Liable  IrroapMtiTe  of  Vaffll- 
yenM.  —  An  insurance  company  may  be  subro- 
gated to  the  -rights  of  the  owner  of  property 
destroyed  by  fire  caused  by  a  railroad  locomo- 
tive  even  though  the  right  of  the  owner  to  re- 
cover is  based  solely  upon  a  statute  making  the 
railroad  company  liable  irrespective  of  negli- 
gence. Crissey,  etc..  Lumber  Co.  v.  Denver, 
etc.,  R.  Co.,  (Colo.  App.  1902)  €8  Pac.  Rep.  670, 
distinguishing  Home  Ins.  Co.  v.  Atchison,  etc., 
R.  Co.,  19  Colo.  48-  But  see  Savannah  F.  & 
M.  Ins.  Co.  V.  Pelzer  Mfg.  Co.,  60  Fed.  Rep.  39- 

1.  BIffht  <tf  Sabn^ation  Oonfirmtd  br  Statute. 
—  Hamourg-Bremen  F.  Ins.  Co.  v.  Atlantic 
Coast  IJne  R.  Co.,  132  N.  Car.  75;  Stoughtonv. 
Manufacturers'  Natural  Gas  Co.,  165  Pa.  St. 
428. 

Tormal  Assignment  of  Right  of  Aotian  Hot 
Ettential,  —  Hamburg-Bremen  P.  Ins.  Co.  v.  At- 
lantic Coast  Line  R.  Co.,  132  N.  Car.  75, 

S.  Bights  of  Insnrer  No  Ortater  than  Those  of 
lotQZVd.  —  Midland  Ins.  Co.  v.  Smith,  6  Q.  B. 
D.  561 ;  St.  Lotiis,  etc.,  R.  Co.  v.  Commercial 
Union  Ins.  Co.,  139  U.  S.  Phoenix  Ins. 

Co.  V.  Erie,  etc.,  Transp.  Co.,  117  U.  S.  312, 

Where  a  railroad  company  has,  by  covenant 
with  the  owner  of  property,  been  relieved  from 
liability  for  the  destruction  of  such  property, 
unless  caused  by  negligence,  an  insurance  com- 
pany paying  a  loss  on  the  property  is  hound  by 
the  covenant,  and  cannot  recover  against  the 


railroad  in  the  absence  of  negligence,  notwith- 
standing a  statute  making  railroad  companies 
absolutely  liable  irrespective  of  negligence. 
Savannah  F.  &  M.  Ins.  Co.  v.  Pelzer  Mfg.  Co., 
60  Fed.  Rep.  39 ;  Pelzer  Mfg.  Co.  v.  Sun  Fire 
OfiSce,  36  S.  Car.  213. 

9.  Beoovary  limited  to  Amount  Paid  on  Lots.— 
Atchison,  etc.,  R.  Co.  v.  Neet,  7  Kan.  App.  495; 
Cumberiand  Tel.,  etc.,  Co.  v.  Doolcy,  (Tenn. 
1903)  73  S.  W.  Rep.  4S7. 

i,  latorer  ^■^■'■f  to  OontzUmts  to  BijpOMet 
of  Aotlon.  —  Newcomo  v.  Cincinnati  Ins.  Co.,  at 
Ohio  St.  382,  to  Am.  Rep.  74$.  And  see  Svea 
Attar.  Co.  v.  Packham,  92  Md.  464,  holding 
that  the  insured  was  entitled  to  retain  out  of 
the  amount  recovered  by  him  his  costs  and  rea- 
sonable expenses  of  the  litigation. 

6.  Full  FaTment  of  Loss  a  Condition  Freoedent. 
—  Woodworth  v.  Com  Exch.  Ins.  Co.,  5  Wall. 
(U.  S.)  87:  Kemochan  v.  New  York  Bowery 
F.  Ins.  Co.,  17  N.  Y.  436;  Pentz  v.  .Etna  F. 
Int.  Co.,  9  Paige  <N.  Y.)  568;  People's  Ins. 
Co.  V.  Straehle,  a  Cine.  Super.  Ct.  186;  New- 
comb  o.  Qncinnati  Ins.  Co.,  22  Ohio  St.  382,  10 
Am.  Rep.  746 ;  Home  Mut.  Ins.  Co.  v.  Oregon 
R.,  etc.,  Co.,  20  Oregon  569,  23  Am.  St.  Rep. 
151 ;  National  F.  Ins.  Co.  v.  McLaren,  12  Ont. 
682.  ' 

Bight  of  Innnr  to  Domand  Aodgnmoat  of 
Omioo     Aotion. —  See  Niagara  F.  Ins.  Co.  v. 

Fidelity,  etc.,  Co.,  123  Pa.  St.  523,  10  Am.  St. 
Rep.  546. 

6.  Release  of  Damagas  by  Insorod. —  Dufourcet 
V.  Bishop,  18  Q.  B.  D.  378;  Tate  v.  Hyslop,  15 
Q.  B.  D.  368;  Hart  v.  Western  R.  Corp.,  13 
Met.  (Mass.)  99,  46  Am.  Dec.  719;  Hartford  F. 
Ins.  Co.  V,  Wabash  R.  Co.,  74  Mo.  App.  106; 
Monmouth  County  Mut.  F,  Ins.  Co.  v.  Hutch- 
inson, ai  N.  J.  Eq.  107 ;  Connecticut  F.  Ins.  Cb. 
V.  Erie  R.  Co.,  73  N.  Y.  399,  29  Am.  Rep.  171 ; 
Phenix  Ins.  Co.  v.  Parsons,  56  N,  Y.  Super.  Ct. 
423;  vEtna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  (N. 
Y.)  397,  30  Am,  Dec.  90 ;  Gracie  v.  New  York 
Ins.  Co.,  8  Johns.  (N.  Y.)  245  ;  Timan  v.  Le- 
land,  6  Hill  (N.  Y.)  237;  Fidelity  Title,  etc., 
Co.  V.  People  Natural  Gas  Co.,  150  Pa.  St.  8; 
Niagara  F.  Ins.  Co.  v.  Fidelity,  etc.,  Co.,  123 
Pa.  St.  516.  10  Am.  St.  Rep.  543 ;  Brighthope 
R,  Co.  V.  Rogers,  76  Va.  447. 

Bights  of  Insured  on  Policy  Deatrored  by  Beleaie 
of  Samagei.  —  Packham  v.  German  F.  Ins.  Co., 
01  Md.  515;  i^tna  F.  Ins.  Co.  v.  Tyler,  16 
Wetid.  (N.  Y.)  397,  30  Am.  Dec.  go, 

Beleata  of  Dfttnages  Befiire  Issnanoe  of  Polley 
Binding  on  Imam.  —  Pelzer  Mfg.  Co.  v.  Sun 
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though  he  may  release  the  wrongdoer  from  all  claim  for  injuries  not  covered 
by  the  policy,  without  impairing  his  rights  against  the  underwriter.'  On 
payment  of  the  loss  the  insured  becomes  a  trustee  for  the  insurer,*  and  cannot 
afterwards  settle  or  compromise  his  claim  against  the  wrongdoer  to  the 
insurer's  prejudice.'  If  he  obtains  satisfaction  from  the  wrongdoer  he  must 
account  therefor  to  the  insurer.* 

e.  Defenses  in  Action  to  Enforce,  —  In  an  action  by  the  insurer  to 
enforce  his  right  of  subrogation  it  is  no  defense  that  the  insurer  was  negligent 
in  assuming  the  risk,*  or  that  the  loss  paid  was  not  within  the  risks  covered 
by  the  policy.*  Nor  can  the  wrongdoer  when  sued  by  the  insured  for  the 
benefit  of  the  insurer  set  up  payment  of  the  loss  by  the  insurer  as  a  defense.'' 

8^  SabrogatioiL^aimt  !^ird  Parties  Bonnd  to  Indemnify  Insured.  —  An  insurer 
who  has  paid  a  loss  to  the  insured  is  subrogated  to  the  rights  of  the  latter,  not 
only  as  against  tortfeasors  responsible  for  the  destruction  of  the  property,  but 
also  as  against  all  persons  bound  by  contract  or  otherwise  to  make  good  the 
amount  of  the  loss.®  Thus  an  insurance  company  which  has  paid  the  value 
of  revenue  stamps  destroyed  by  fire  is  subrogated  to  the  right  of  the  owner  of 
the  stamps  to  recover  their  value  from  the  government.* 

4,  Karine  Insuranoe  —  a.  In  General.  —  An  underwriter  who  has  paid  a 
loss  resulting  from  injury  to,  or  destruction  of,  a  ship  or  cai^o,  is  entitled  to 
be  subrogated  to  any  rights  the  owner  may  have  to  indemnity  from  those  pri- 
marily liable  for  the  loss ;  **  including  the  right  of  the  owner  to  enforce  contri- 


Fire  Office,  36  S.  Car.  213.  And  to  the  ume 
effect  Bee  Savannah  F.  &  M.  Ins.  Co.  v.  Pelcer 
Mfg.  Co.,  60  Fed.  Rep.  39. 

1,  Baleu*  of  Uamagei  Not  CoTored  hj  Polley 
Talid.  —  Insurance  Co.  of  North  America  v. 
Fidelity,  etc.  Co.,  123  Pa.  St.  523,  10  Am.  St. 
Rep.  546. 

%  luand  ft  TmtM  tat  Isnnr  AfW  PayniKit 
of  Lou. —  Yatet  v,  Wbyte,  4  Bing.  N.  Cas.  373, 

33  E.  C.  L,  349;  Hart  v.  Western  R.  Corp.,  13 
Met.  (Mass.)  99,  46  Am.  Dec  719. 

3.  luorod  Caaaot  Eettio  or  CompromiH  Claim 
to  Prtgndloe  of  Iniorer.  —  Hartford  F.  Ins.  Co.  v. 
'Wabash  R.  Co.,  74  Mo.  App.  106;  Norwich 
UnioD  F.  Ins.  Soc.  v.  Stang,  9  Ohio  Dr.  Dec. 
576.  Bttt  see  Svea  Assur.  Co.  v.  Packham,  93 
Md.  464,  in  which  case  a  compron^ise  and 
settlement  by  the  insured  of  bit  claim  against 
the  wrongdoer  was  upheld  as  justified  by  the 
peculiar  circumstances  of  the  case. 

4.  Ininred  Required  to  Aoooant  to  Xmnirer.— 
Commercial  Union  Assur.  Co.  v.  Lister,  L.  R. 
9  Cb.  483 ;  Darrelt  v.  Tibbitts,  5  Q-  B.  D.  560 ; 
North  British,  etc.,  Ins.  Co.  t>.  London,  etc.,  Ins. 
Co.,  5  Ch.  D.  569 ;  Bumand  v.  Rodocanachi,  7 
App.  Cas.  333 ;  Castellain  v.  Preston,  11  Q.  B. 
D.  380;  Randal  v.  Cockran,  i  Ves.  98;  Yates 
V.  Wbyte,  4  Bing-  N-  Cas.  273,  33  E.  C.  L.  349. 
S  Scott  640 ;  Hart  v.  Western  R.  Corp.,  13  Met. 
(Mass.)  107,  46  Am.  Dec.  719  iPer  Shaw,  C. 
J.)  ;  ^tna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  (N. 
V.)  397,  30  Am.  Dec.  90. 

Wnmgdocr  ■zgnerateil  by  Payment  of  Jadgmmt. 
—  Where  owner  of  the  property  destroyed 
has  recovered  judgment  against  the  wrongdoer, 
and  the  latter  has  paid  the  Jui^iment,  he  can- 
not be  compelled  to  pay  the  amount  a  second 
time,  to  the  insurer,  in  the  absence  of  fraud. 
Svea  Assur.  Co.  v.  Packham,  92  Md.  464, 

8.  Koffligeuoe  In  Aflsomlng  Bisk  ITo  Defense.  — 
U.  S.  Casualty  Co.  v.  Bagley,  129  Mich.  170, 
9S  Am.  St.  Rep.  434,  8  Detroit  Letr.  N.  843. 

5.  IiOM  Vot  mthltt  PoUey.  —  King  V.  Victoria 
Ins.  Co.,  (1896)  A.  C  aso* 


7.  P»jment  of  IiOm.  by  Iiuorer  Ho  Daftaiio,  — 
Mason  v,  Sainsbury,  3  Dougl.  61,  36  E.  C.  L. 
36;  Wd>er  V.  Morris,  etc.,  R.'  Co.,  35  N.  J.  L. 
409,  10  Am.  Rep.  253. 

8. .  Oontraot  ^htt  of  Insured  Againit  Third 
Panons,  —  West  of  England  F.  Ins.  Co.  v. 
Isaacs,  (1896)  3  Q.  B.  377,  affirmed  66  L.  J.  Q. 
B.  36;  Montdeone  v.  Harding,  50  La.  Ann. 
1 147. 

Blffht  «f  AetloB  tor  Falw  BtpniMitfttioiis.  — 

A  right  of  action  in  favor  of  the  insured  for 
the  recovery  of  damages  for  false  representa- 
tions in  the  sale  of  property  does  not  pass  to 
the  -insurer,  by  subrogation,  where  the  latter  is 
compelled  to  pay  a  loss  upon  the  property. 
Fanners  F.  Ins.  Co.  v.  Johnston,  113  Mich.  436. 

Bights  nndv  Pooling  Contraet. — An  insurance 
company  which  has  paid  a  loss  upon  a  grain 
elevator  destroyed  by  fire  will  not  be  subro- 
gated to  the  rights  of  the  owner  of  the  elevator 
in  a  fund  set  apart  in  accordance  with  a  pool- 
ing contract  between  such  owner  and  the  owners 
of  other  elevators  whereby  the  profits  from  the 
different  elevators  were  to  be  divided  equally 
between  the  owners,  regardless  of  losses  re- 
sulting from  the  destruction  of  any  particolar 
elevator.  Michael  v,  Prussian  Nat.  Ins.  Co.,  171 
N.  Y.  25. 

0.  Revenue  Stamps  Destroyed  by  Fire.  —  U.  S. 

V.  American  Tobacco  Co.,  166  U.  S.  468. 

10.  Karine  Insarexs  Entitled  to  Subrogation  in 
General  —  England.  —  Simpson  v.  Thomson,  3 
App.  Cas.  379;  Wilson  v.  Raffalovich,  7  Q.  B. 
D.  553;  North  of  England  Iron  Steamdup  Ina. 
Assoc.  V.  Armstrong,  L.  R.  5  Q.  B.  344 ;  Dicken- 
son V.  Jardine,  L,  R.  3  C.  P.  639;  Yates  r. 
Whyte,  4  Bing.  N.  Cas.  272,  33  E.  C  L.  349,  5 
Scott.  640 ;  The  Tbyatira,  8  P.  D.  155 ;  Quebec 
F.  Assur.  Co.  v.  St.  Louis,  7  Moo.  P.  C.  286; 
White  V.  Dobinson,  14  Sim.  273. 

United  States.  —  Liverpool,  etc.,  Steam  Co.  v. 
Phenix  Ins.  Co.,  139  U.  S.  464;  Phcenix  Ins. 
Co.  t'.  Erie,  etc,  Transp.  Co.,  117  U.  S.  313; 
The  Potomac,  105  U.  S.  630:  Fretz  v.  Bull,  u 
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bution  from  third  persons  by  way  of  general  average.*  So  underwriters  who 
have  paid  losses  on  vessels  wrongfully  taken  or  destroyed  by  the  enemy  in 
time  of  war  will  be  subrogated  to  the  rights  of  the  owners  in  a  fund  subse- 
quently awarded  to  them  by  the  government  by  way  of  indemnity.' 

b.  Abandonment  Not  Essential.  —  It  is  not  necessary  that  there  be  an 
abandonment  of  the  property  insured  on  a  marine  policy  in  order  that  the 
underwriter  may  be  subrogated  to  the  rights  of  an  owner  who  has  been  fully 
indemnified.'  But  in  case  there  is  no  abandonment,  the  owner  must  be 
fully  indemnified  for  his  loss  before  the  underwriter  can  claim  the  right  of 
subrogation.* 

c.  Extent  of  Right.  —  The  underwriter  does  not  acquire  by  subrogation 
any  rights  which  the  assured  himself  could  not  enforce.*  Under  an  ordinary 
policy  the  right  of  the  underwriters  who  have  paid  a  total  loss  to  recover 
against  third  parties  who  caused  the  damage  is  limited,  on  equitable  principles, 
to  the  amount  paid;*  but  under  a  valued  policy,  where  the  agreed  value  of 
the  vessel  has  been  paid,  all  rights  of  action,  irrespective  of  the  amount  which 
may  be  recovered,  vest  absolutely  in  the  insurers.' 

6.  InsuranM  of  Mortgaged  Froporty.  —  It  has  been  held  repeatedly  that 
where  a  mortgagee,  at  his  own  expense,  procures  the  insurance  on  the  mort- 
gaged property  for  the  better  security  of  his  debt,  the  insurer,  if  obliged  to 

10  Gr^  (Mau.)  109;  Maggrath  v.  Church,  i 
Cai.  (N.  y.)  ig6,  a  Aau  Dec.  173-  Compart 
Laptley  v.  Pleasanti,  4  Binii.  (Pa.)  soa. 
Bb^tt  AffAlntt  PwMni  UaUe  for  Bad  Stovaga 

and  Dmuiag*.  —  On  the  payment  of  the  dam- 
ages the  insurer  may  be  subrogated  to  all  the 
rights  of  the  insured  against  persons  answer- 
able for  bad  stowage  and  dunnage.  Georgia 
Ins.,  etc.,  Co.  v.  Dawaon,  a  Gill  (Md.)  365. 

S,  liteui^  Avttded  by  eorataauit.  — » Ran- 
dal V.  Cockran.  i  Ves.  98;  Blaauwpot  v.  Da 
Costa,  I  Eden  130;  Comegyj  v.  VasK.  1  Pet. 
<U.  S.)  sm;  Gracie  v.  Kvw  York  Ins.  Co.,  8 
Johns.  (N.  Y.)  237.  But  compare  Burnand  v. 
Rodocanachi,  6  Q.  B.  D.  633,  7  App.  Caa.  333. 
And  see  Mercantile  Marine  Ins.  Co.  v,  Corco- 
ran, I  Gray  (Mass.)  7s,  in  which  case  it  was 
held  that  the  inturer  had  waived  hii  right  by 
laches. 

t.  AlMMdmuunt  V«t  EMantial  to  Snlmnttoa. 

—  Hall  V.  NashvUIe,  etc..  R.  Co.,  13  Wall.  (U. 
S.)  367;  The  St  Johns,  loi  Fed.  Rep.  469; 
Pearse  t>.  Quebec  Steam  Ship  Co.,  24  Fed,  Rep. 
285 ;  The  Frank  G.  Fowler,  8  Fed.  Rep.  360. 

4.  Tunno  v.  Edwards,  12  East  488. 
If  Than  la  an  AbaBdoantDt  or  a  Fajmmt  u  far 

a  Total  LoM,  which  is  equivalent  to  an  abandon- 
ment, the  nnderwriter  will  be  entitled  to  the 
indemDity,  eves  though  the  owner  ia  not  him- 
self fully  Indemaified.  North  of  England  Iron 
Steamship  Xna.  Aasoc  Co.  v.  Armstrong,  L.  R. 
5  Q.  B.  a44' 

5.  Blghti  «(  Vadannltar  Bo  Oreatar  than 
Thaat  of  Uflorod.  —  Simpson  v.  Thomson,  3  App. 
Cas.  379;  Wilson  v.  Raffalovich,  7  Q.  B.  D. 
553;  The  Livingstone^  104  Fed.  Rep.  918;  The 
St.  Johns.  loi  Fed.  Rqi.  469;  The  OitsldIl,  '95 
Fed.  Rep.  700 ;  The  Bristol,  ag  Fed.  Rep.  867 : 
Magddrar^  Gen.  Ins.  Co.  v.  Paulson,  29  Fed. 
Rep.  530;  Rice  v.  Cobb,  g  Cush.  (Mass.)  30a; 
Globe  Ins.  Co.  t>.  Sherlock,  35  Ohio  St.  50. 

fl.  Ksatiira  of  BoeoTaa?  by  Underwrltsr  in  Or* 
dlaary  Folley.  —  The  Livingstone,  laz  Fed.  Rep. 
378;  The  St.  Johns,  loi  Fed.  Rep.  469. 

7.  Xaaasra  <tf  Boawiry  nadsr  Talnad  FoUey.  — ' 
The  Livingstone,  laa  Fed.  Rep.  a78. 


How.  (U.  S.)  466;  Mason  v.  Marine  Ins.  Co., 
(C  C.  A.)  110  Fed.  4S3;  The  St  Johns. 
101  Fed,  Rep.  469;  Fairgriere  v.  Marine  las. 
Co.,  (C  C.  A.)  94  Fed.  Rep.  688;  The  Bristol, 
W9  Fed.  Rep.  867. 

lUinois.  —  Egan  v.  British,  etc..  Marine  Ins. 
Co.,  193  111.  a95. 

Massachusetts.  —  Mercantile  Marine  Ins.  Co. 
V,  Clark,  118  Mass.  288;  Lord  v.  Neptune  Ins. 
Co.,  10  Gray  (Mass.)  ia6;  Mercantile  Mariae 
Ins.  Co.  V.  Corcoran,  1  Gray  (Mass.)  7S- 

Nrm  yer&^  WUliama  v.  Hays.  64  Hun  (N. 
Y.)  aoa;  Atlantic  Ins.  Co.  v.  Storrow,  5  Paige 
(N.  Y.)  aSs  ;  Home  Ins.  Co.  v.  Western  Transp. 
Co.,  4  Robt.  (N.  Y.)  257- 

Ohio.  —  Globe  Ins.  Co.  v.  Sherlock,  25  Ohio 
St  50. 

Imb  Oaosad  by  VsvUgeBae  of  Master  and  Part 

(HriMr.  —  The  fact  that  judgment  has  been  re- 
covered by  the  master  aa  part  owner,  against 
the  nnderwriter  on  a  policy  issued  to  him,  does 
not  affect  the  right  of  the  underwriter  or  his 
assignee  to  maintain  an  action  against  the 
master  through  whose  negligence  the  loss  oc- 
curred, to  recover  insurance  paid  to  other  part 
owners  on  another  policy.  WilUama  v.  Hays, 
64  Hun  (N.  Y.)  aoa. 

Whan  tka  Assured  Bakaaas  His  Claim  Against 
tks  Wrongdosr  after  he  has  obtained  Jud^ent 
against  toe  underwriters,  the  court  of  chancery 
will  relieve  the  latter  against  the  judgment  pro 
tanto.  Atlantic  Ins.  Co.  v.  Storrow,  5  Paige 
(N.  Y.)  285. 

1.  fabrogatlon  to  Oenaral  Avsraffe  Bights.— 
International  Nav.  Co.  v.  Atlantic  Mnt  Ins. 
Co.,  100  Fed.  Rep.  304. 

In  Oiss  Goods  Insnrad  «pn  a  XUIm  PaUoy  An 
Mtissaad  it  is  not  necessary  that  the  owner 
claim  general  average  contributions  from  the 
owners  of  the  vessel  and  the  rest  of  the  cargo 
before  proceeding  against  the  underwriter.  He 
may  collect  his  insurance,  and  the  underwriter 
will  he  subrogated  to  his  ri«;ht  to  claim  con- 
tribution. Dickenson  v.  Jardtne.  L.  R.  3  C,  P. 
639 :  Potter  v.  Providence  Washington  Ins.  Co.. 
4  Mason  (U.  S.)  29% ;  Lord  v.  Neptune  Ins.  Co., 
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pay  a  loss  occasioned  by  injury  to  such  property,  may  be  subrogated  to  the 
rights  of  the  mortgagee  under  the  mortgage.*  But  if  the  mortgagor  pays  the 
premiums,  or  is  liable  for  the  same,  he  is  entitled  to  the  benefit  of  the  insur- 
ance, and  the  insurer  will  not  be  subrogated  to  the  mortgagee's  rights  against 
him,'  unless  the  policy  of  insurance  contains  an  express  stipulation  that  the 
insurer  shall  be  so  subrogated,'  or  the  mortgagor  has  forfeited  his  rights  and 
the  policy  has  been  kept  alive  for  the  benefit  of  the  mortg^;ee  on  condition 
that  the  insurer  shall  be  subrogated.^ 

6.  Life  and  Accident  Insuranee.  —  A  contract  of  life  insurance  is  not  a  con- 
tract of  indemnity,  and  therefore,  where  the  death  of  the  insured  is  caused  by 
the  wrongful  act  of  another  the  insurer  acquires  no  right  of  action  against  the 
wrongdoer  by  paying  the  loss  *  Nor  does  the  right  of  subrc^ation  exist  in 
favor  of  the  insurer  in  an  accident  policy  under  similar  circumstances.*  But 
a  life  insurance  company  which  has  been  induced  by  fraud  to  pay  a  poUcy  to 
the  wrong  person  may,  on  being  compelled  to  pay  the  amount  a  second  time, 
recover  back  the  first  payment.* 

7.  In  Whose  Name  Action  Should  Be  Bronght  —  As  a  general  rule,  and  in  the 
absence  of  statutory  provisions  on  the  subject,  an  action  to  enforce  an  insurer's 
right  of  subrogation  should  be  brought  in  the  name  of  the  insured.*    In  juris- 


1.  FroiMrtr  Innmd  by  XortgigM  —  United 
States.  —  Carpenter  v.  Providence  Wadungton 
Ins.  Co.,  i6  Pet.  (U.  S.)  soi. 

Illinois.  —  Norwich  F,  Ins.  Co.  v.  Boomer, 
S3  III.  442>  4  Am.  Rep.  6i8;  Honore  v.  Lamar 
F.  Ins.  Co.,  SI  III.  409. 

Mittouri.  —  Dick  v.  Fraoklin  F.  Ins.  Co.,  10 
Mo.  App.  376,  affirmed  81  Mo.  103. 

New  Jersey.  —  Bound  Brook  Mut.  F.  Ins. 
Assoc.  V.  Nelson,  41  N.  J.  Eq.  485;  Sussex 
County  Mut  Ins,  Co.  0.  WoodnifF,  a6  N.  J,  L. 
5SS- 

Ntw  York.  —  Ulster  County  Sav.  Inst.  r. 
Leake,  73  N.  Y.  161,  39  Am.  Rep.  115;  Poster 
V.  Van  Reed,  70  N,  Y.  19,  20  Am.  Rep.  544; 
Excelsior  F.  Ins.  Co.  v.  Royal  Ins.  Co.,  55  N. 
Y,  343,  14  Am.  Rep.  371;  Kemochan  v.  New 
York  Bowery  F.  Ins.  Co.,  1 7  N.  Y.  428 ;  Thomas 
V.  Monuuk  F.  Ins.  Co.,  43  Hun  (N.  Y.)  218; 
De  Wolf  V.  Capitol  City  Ins.  Co.,  16  Hun  (N. 
Y.)  116;  /Etna  F.  Ins.  Co.  v.  Tyler,  16  Wend. 
(N.  Y.)  385,  30  Am.  Dec.  90;  Kip  v.  Mutual 
F.  Ins.  Co..  4  Edw.  (N.  Y.)  86. 

See  also  Concord  Union  Mut.  F.  Ins.  Co.  v. 
Woodbury,  45  Me.  447- 

Oontra.  —  In  Xaaniihiustti  the  insurer  is  not 
in  such  cases  entitled  to  be  subrogated  to  the 
rights  of  the  insured  under  the  mortgage.  In- 
ternational Trust  Co.  V.  Boardman,  149  Mass. 
161 ;  Suffolk  F.  Ins.  Co.  v.  Boyden,  9  Allen 
(Mass.)  123;  King  v.  State  Mut.  F.  Ins.  Co., 
7  Cush.  (Mass.)  i,  54  Am.  Dec.  683. 

Intiirar'i  Rlgbt  of  Snbrogatlon  Aiaignabls.  — 
Hare  v.  Headley,  54  N,  J.  Eq.  545- 

?ayment  of  Entire  Hortgaga  Debt  EMenttal.  — 
Phenix  Ins.  Co.  v.  Harrisburg  First  Nat.  Bank, 
8s  Va.  765,  17  Am.  St.  Rep.  101. 

S.  lanm  Hot  8abrog«tad  Whsn  Xortgtgor 
Fays  Pnnlnms.  —  Phenix  Ins.  Co.  v.  Chad- 
boume,  31  Fed.  Rep.  300;  Baker  v.  Fireman's 
Fund  Ins.  Co.,  79  Cal.  34;  £tna  Ins.  Co.  c 
Baker,  71  Ind.  102;  Home  Ins.  Co.  v.  Marshall, 
48  Kan.  23s ;  Pendleton  v.  Elliott,  67  Mich. 
496;  Havens  v.  Germania  Ins.  Co.,  135  Mo. 
649 :  Waring  v.  Loder,  53  N.  Y.  581 ;  Kemochan 
V.  New  York  Bowery  F.  Ins.  Co.,  17  N.  Y.  4*8 ; 
Provincial  Ins.  Co.  v.  Reesor,  2t  Grant  Ch. 


(U.  C.)  296.  And  see  Hare  ».  Headley,  54  N. 
J.  Eq.  545. 

8.  Ttjtsm  StijnUMiM  in  Foll^.  —  Dick  v. 
Franklin  F.  Ins.  Co..  10  Mo.  Ai^.  386,  aOrmgd 
81  Mo.  103 ;  Foster  v.  Van  Reed,  70  N.  Y.  19, 
26  Am.  Rep.  544;  Alamo  F.  Ins.  Co.  v.  Davis, 
25  Tex.  Civ.  App.  342. 

Prevision  in  Poli^  Providing  tut  Bnlnrogatlon 
Constroed.  —  New  Hampshire  F.  Ins.  Co.  v. 
National  L.  Ins.  Co.,  (C.  C.  A.)  iia  Fed.  Rep. 
199- 

4.  HortgagoT*s  SighU  ForiUtod.  —  Hare  v. 
Headley,  S4  N.  J.  Eq.  545 ;  Ulster  Connty  Sav. 
Inst.  V.  Leake,  73  N.  Y.  161,  29  Am.  Rep.  115; 
Springfield  F.  &  M.  Ins.  Co.  v.  Allen,  43  N.  Y. 
389,  3  Am.  Rep.  711;  Utter  v.  Lewis,  10  Pa. 
Dist.  50.  Compare  Allen  tr.  Watertown  F.  Ins. 
Co.,  132  Mass.  482. 

0.  LUfe  lasnnuioa  —  Ho  SnbrogatioM.  —  Mobile 
L.  Ins.  Co.  V,  Brame,  95  U.  S.  754 ;  Connecticut 
Mut.  L.  Ins.  Co.  V.  New  Yoric,  etc..  R.  Co.,  35 
Conn.  265.  65  Am.  Dec.  571 ;  Oiiekasaw  County 
Farmers*  Mut  F.  Ins.  Co.  v.  Weller,  98  Iowa 
734. 

e.  Aocddsnt  Innumnos.  ~  Mim  L.  Ins.  Co.  v. 
Parker,  (Tex.  1903)  72  S.  W.  Rep.  168. 

7.  Insurer  Oompdled  by  Fraud  to  Pay  Same 
Twioe.  —  Reynolds  v.  £tna  L.  Ins.  Co„ 

160  N.  Y.  635. 

8.  Salt  to  Be  fai  Hum  of  brand  —  England. 
—  Commercial  Union  Assur.  Co.  v.  Lister,  L. 
R.  9  Ch.  483 ;  Oark  v.  BIything,  2  B.  &  C.  354. 
9  E.  C.  L.  77 ;  Yates  v.  Whyte,  4  Bing,  N,  Cas. 
272,  33  E.  C.  L.  349;  Mason  v.  Sainsbury,  3 
Dougl.  61,  26  E.  C.  L.  36;  London  Assur.  Co. 
f ,  Sainsbury,  3  Dougl.  245,  26  E.  C.  L.  97. 

United  Statet.  —  UAa  v.  Nashville,  etc.  R. 
Co..  13  Wall.  (U.  S.)  367. 

Conttecticut,  —  Connecticut  Mot.  L.  Ins.  Co.  t>. 
New  York,  etc,  R.  Co.,  25  Conn.  370,  65  Am. 
Dec  571. 

Maine.  —  Rockingham  Mut.  F.  Ins.  Co.  v. 
Bosher,  39  Me.  254,  63  Am.  Dec  618. 

Massachusetts.  —  Hart  v.  Western  R.  Corp., 
1,1  Met.  (Mass.)  99,  46  Am.  Dec  719. 

Pennsylvania.  —  Gales  v.  Hallman,  1 1  Pa.  St. 
S'S- 
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dictions,  however,  where  it  is  provided  by  statute  that  actions  shall  be  prose- 
cuted by  the  real  party  in  interest,  the  insurer  may  proceed  in  his  own  name.* 
,  In  the  admiralty  courts  of  the  United  States,  the  underwriter  may  enforce  his 
right  of  subrogation  in  his  own  name  where  the  value  of  the  property  destroyed 
does  not  exceed  the  amount  of  insurance  paid,'  but  in  England  he  must  pursue 
his  remedy  in  the  name  of  the  assured.' 

IX.  SUBSOGATIOK  ABUIVO  ntOK  PATKIVT  (St  TUXB  UTB  DlTTIEB  —  1.  Pay- 
ment of  Taxes  —  a.  In  General.  —  Although  doubt  has  been  expressed  in 
some  well-considered  cases  as  to  whether  persons  paying  taxes  for  which  others 
are  primarily  liable  can  be  subrogated  to  the  peculiar  remedies  of  the  state 
against  the  delinquents,'  it  seems,  by  the  weight  of  authority,  that  subroga- 
tion to  the  lien  of  taxes  may  be  enforced  in  favor  of  persons  discharging  them 
by  compulsion  or  agreement." 

b.  Tenant  in  Common.  —  In  accordance  with  the  view  that  a  party  who 
is  obliged  to  pay  taxes  on  the  land  of  another  for  his  own  protection  will  be 
subrogated  to  the  lien  thereof,  it  has  been  held  that  a  tenant  in  common  who 
pa^s  taxes  on  the  common  property  will  be  subrogated  to  the  tax  lien  for 
reimbursement.* 

c.  Lessor.  —  Where  by  the  contract  of  lease  the  lessee  engages  to  pay  all 
subsequent  taxes  on  the  property,  but  fails  to  do  so,  the  lessor  having  an  inter- 
est as  owner  in  discharging  the  debt  will,  on  payment,  be  subrogated  to  the 
rights  of  the  state  or  municipality  against  the  lessee ;  *  but  as  the  rights  of  the 
claimant  for  subrogation  cannot  be  higher  than  those  of  the  party  to  whose 
position  he  succeeds,  if  the  lessor  fails  to  prosecute  this  right  until  the  right 
of  the  state  or  municipality  has  been  lost  by  lapse  of  time  his  right  will  luce- 
wise  be  lost.^ 

d.  Vendor  or  Vendee  of  Land.  —  Where  a  vendee  of  land  fails  to  pay 
taxes  for  which  he  is  liable  under  the  contract  of  sale,  the  vendor,  on  payment 
thereof,  will  be  subrogated  to  the  lien  of  the  state  or  municipality.'  On  the 
other  hand,  where  by  the  terms  of  sale  the  taxes  are  to  be  paid  by  the  vendor, 
the  vendee,  if  compelled  to  dischai^e  them,  will  be  entitled  to  subrogation.^' 

e.  Mortgagee  or  Other  Incumbrancer.  —  It  has  been  held  that  a 

Tennessee.  — ■  Lancaster  Mills  v.  Merchants'  Bancroft-Whitnejr  Co.,  (C,  C.  A.)  94  Fed.  Rep. 

Cotton  Press  Co.,  89  Tenn.  58,  24  Am.  St.  Rq>.  180. 

586 ;  I^uisville.  etc.,  R,  Co.  v.  Manchester  Mills,  S.  Bala  in  Eaglish  Admiralty.  —  Simpson  v, 

88  Teon.  653.  Thomson,  3  App.  Cas.  379. 

1.  Bait  In  Rams  of  Insnrod  under  Oods  PraotlBe.  4.  Sperry  v.  Butler,  75  Conn.  369.    And  see 

—  Marine  Ins.  Co.  v.  St.  Louis,  etc.,  R.  Co.,  Griffing  v.  Pintard,  25  Miss.  173;  Wallace's  £s- 

41  Fed.  Rep.  643;  St.  Louis,  etc.,  R.  Co.  v.  Fire  tate,  59  Pa.  St  401 ;  Furche  v.  Uayti,  (Tex. 

Assoc.,  55  Ark.  163;  Code  Gv.  Pro.  N.  Y.,  Civ.  App.  1895)  39  S.  W.  Rep.  1099. 

II  144.  147;  Connecticut  F.  Ina.  Co.  v.  Erie  R.  f.  Babnwntlon  to  Ilsn  of  Taxes,  — See  the 

Co.,  73  N.  Y.  399,  29'Am.  Rep.  171  ;  Hustisford  cases  cited  in  the  notes  immediately  following. 

Farmers'  Mut  Ins.  Co.  v.  Chicago,  etc.,  R.  Co.,  And  see  supra,  this  title,  IV.  Persons  Interested 

66  Wis.  58 ;  Swarthout  v.  Chicago,  etc,  R.  Co.,  in  Encumbered  Estates. 

49  Wis.  635.  Ho  Babrogmtion  When  Tax  la  Invalid.  —  War- 

9.  Bui*  In  Admiralty  OonrU  of  Unltod  BUtaa.—  field-Pratt  Howell  Co.  v.  Averill  Grocery  Co., 

The  Propeller  MooticeUo  v.  MoUison,  17  How.  (Iowa  1903)  93  N.  W.  Rep.  80. 

(U.  S.)  153 ;  Commercial  Ins.  Co.  v.  The  CD.  8.  Cotmaat  Paying  Taxes  cm  ^iT"*"™  Pxopwty. 

Jr.,  I  Woods  (U.  S.)  7a ;  Fairgrieve  v.  Marine  —  Oliver  v.  Montgomery,  43  Iowa  36. 

Ins.  Co.,  (C.  C.  A.)  94  Fed.  Rep.  686 ;  Pacific  7.  Lenor  Paylngr  Taxes  Bnbrogmtad  Agniut 

Coast  Steam  Ship  Co.  V.  Bancroft- Whitney  Co.,  Lewes. —  Mathias's  Succession,   15  La.  Ann. 

(C.  C  A.)  94  Fed.  Rep.  180;  The  Sydney,  a?  381;  Dunlop  v.  J»mes,  174  N.  Y.  411. 

Fed.  Rep.  119.  S.  Bight  loit  fey  Lnpso  «f  Time.  — Mathias's 

Bait  in  Hanu  of  Ininred.  — Where  an  insur-  Succession,  15  La.  Ann.  381.    And  see  infra, 

ance  company  has  become  subrogated  to  the  this  title.  XII.  Waiver  of  Right. 

rights  of  a  partnership  during  the  lifetime  of  9.  Vendor  of  Land.  —  Lillie  v.  Case,  54  Iowa 

all  the  partners,  tfie  death  of  one  of  the  partners,  177;  HeU>  v.  Moore,  66  Md.  167. 

snbaeqnent  to  the  loss  and  its  payment  by  the  10.  TmdMtftMid. — Taylor  v.  Wilcox,  167 

insurance  company,  does  not  prejudice  the  right  Mass.  573. 

of  the  latter  or  prevent  it  from  recovering  of  the  Wkert  Land  Porehaiad  at  a  Toreelonm  Bal« 

carrier  by  a  salt  in  admiralty  in  the  oartner-  is  afterwards  sold  for  nonpayment  of  taxes  on 

ship  name.    Padfic  Coast  Steam  Ship  Co.  v.  another  tract  of  land  ori^nally  owned  hf  the 
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mortgagee  or  other  incumbrancer  who,  for  the  protection  of  his  interest,  pajrs 
taxes  assessed  on  the  property,  will  be  subrogated  to  the  lien  thereof  for  his 
reimbursement.*  So  a  mortgagee  of  a  term  who  has  paid  taxes  and  ground 
rent  on  the  property  leased  will  be  subrogated  to  the  rights  of  the  lessor 
against  the  lessee  to  recover  the  amount  paid.*  Again,  where  a  junior  mort- 
gagee pays  assessments  on  the  property  after  a  sale  to  the  municipality  for 
their  nonpayment,  and  takes  an  assignment  of  the  certificates  of  sale,  and  the 
assessments  are,  by  the  city's  charter,  a  lien  prior  to  other  incumbrances,  he 
will  be  entitled  by  equitable  subrogation  to  the  benefit  of  the  city's  lien,  in 
advance  of  the  rights  of  a  senior  mortgagee.' 

/.  Personal  Representative.  — A  personal  representative  who  pays 
taxes  and  assessments  on  property  specifically  devised  by  the  testator  will  be 
subrogated  to  the  lien  thereof  as  against  the  devisee.* 

^.  Volunteer  Not  Entitled  to  Subrogation. — A  person  who  vol- 
untarily pays  taxes  assessed  on  the  land  of  another  in  which  he  has  no  interest 
to  protect  will  not  be  subrogated  to  the  lien  of  the  government,  in  the  absence 
of  an  agreement  for  subrogation.*  This  rule  has  been  held  to  apply  to  tax 
collectors  who  have  voluntarily  paid,  or  advanced  funds  to  pay,  the  taxes  of 
delinquents.*  And  in  such  cases  subnotion  is  also  refused  on  the  ground 
of  public  policy.'' 

2.  Payment  of  CnstcnnB  IhitlM.  —  A  surety  on  the  bond  of  an  importer  for 
customs  duties  will  be  subrogated  to  the  government's  Hen  and  priority  on 
payment  of  the  duties.*  And  the  same  equity  will  arise  in  favor  of  a  pur-, 
chaser  of  goods  subject  to  duty  who  is  compelled  to  pay  the  tax  In  order  to 
obtain  possession  of  the  goods,*  or  a  person  who  advances  money  to  pay 
duties  under  an  agreement  for  subrogation,**  or  a  carrier  paying  duties  on 


moitsagor.  the  purcbuer  at  the  foreelorare  tale 
will  be  subrogated  to  the  state's  lien  against 
such  other  tract  in  the  hands  of  a  stAseqtient 
purchaser  from  the  mortgagor.  Cockrum  v. 
West,  122  Ind.  372. 

1.  Kortgaffsa  or  Other  Znonmbranoer—CPfor^. 
—  National  Bank  v.  Danforth,  So  Ga.  55  ;  Gwino 
v:  Smith,  55  Ga.  145. 

/Wnoif.  —  Pratt  v.  Pratt,  96  111.  184. 

Indiana.  —  O'Brien  v.  Bradely,  38  Ind.  App. 
487;  Schlssel  v.  Dickson,  139  Ind.  139;  Semans 
V.  Harvey,  5a  Ind.  333.  But  compare  MXxiA 
L.  Ins.  Co.  V.  Buck,  108  Ind.  174. 

Kansas.  —  Stanclift  v.  Norton,  11  Kan,  219, 

Nev)  York.  —  Sidenberg  v.  Ely,  90  N.  Y.  257, 
43  Am.  Rep.  163;  Marshall  v.  Dsvies,  78  N.  Y. 
414;  Silver  Lidce  Bank  v.  North,  4  Johns.  Ch. 
(N.  Y.)  370:  Weed  v.  Hornby,  3S  Hun  (N.Y.) 
580;  Kortright  v.  Cady,  33  Barb.  (N.  Y.)  497; 
Brevoort  v.  Randolph,  (Supm.  Ct  Spec  T.)  7 
How.  Pr.  (N.  Y.)  398. 

Pennsylvania.  —  Hogg  v,  Longstreth,  97  Pa. 
St.  259 ;  Pittsburgh  v.  O'Reilly,  7  Pa.  Dist.  758. 

Washington.  —  Dunsmuir  v.  Port  Angeles 
Gas,  etc.,  Co.,  30  Wash.  586. 

And  see  Wlndett  v.  Union  Mut  L.  Ins.  Co., 
144  U.  S.  581.  But  compare  Sperry  v.  Butler, 
75  Conn.  369;  Alien  v.  Perrine,  103  Ky.  516. 

Snhrogatloa  of  Creditor  of  Mortgage*.  —  Whit- 
taker  V.  Wright,  35  Ark.  511. 

S.  Xorfangee  of  Term  Faying  Oroand  Bent  and 
Tftxse.  —  iSuolop  V.  James,  174  N.  Y.  411.  And 
see  Barron  v.  Whiteside,  89  Md.  448. 

S.  Junior  Kertgagee  Fnyliw  Asseesments.  — 
Fiacre  v.  Chapman,  33  N.  J.  Eq.  46^ 

4.  Fereoaal  BepreesntatlTe.  —  Mogan's  Estate, 
ICyr.  Prob.  (Gal.)  80 ;  Hudson  v.  Gray,  58  Hiss. 
8Sa;  Bowers  v.  Williams,  34  Miss.  334.  See 


also  Millard  v.  Harris,  119  lU.  185;  Stetson  v. 
Moulton,  140  Mass.  597. 

5.  Telnntaors.  —  Montgomety  v.  Charleston, 
(C.  C.  A.)  99  Fed.  Rep.  835 ;  Mercantile  Trust 
Co.  V.  Hart,  (C.  C.  A.)  76  Fed.  Rep.  673: 
Kocher  v.  Kocher,  56  N.  J.  Eq.  547 ;  Furche  v. 
Mayer,  (Tex.  Civ.  App.  1895)  29  S.  W,  Rep. 
1009;  Repass  v.  Moore,  98  Va.  377. 

Bemalndermaa  Paying  Tuse  Dttring  UiMlme 
of  Life  Tenant  a  Volontear.  —  Feignson  v.  Quinn, 
97  Tenn.  46. 

Person  Faytng  Taxes  Srroneoosly  Assessed  Vot 
a  Tolonteer.  —  Tngersoll  v.  Jeffords,  55  Miss.  37. 

6.  Tax  Oolleotor  Paying  Taxes  of  Selinqnents. 

—  Mercantile  Trust  Co.  v.  Hart,  (C.  C.  A.)  76 
Fed.  Rep.  673 ;  Griffing  v.  Pintard,  35  Miss.  173 ; 
Wallace's  Estate,  59  Pa.  St.  401 ;  Repass  v. 
Moore,  98  Va.  377 ;  Hinchman  v.  Morris,  39  W. 
Va.  673.  And  see  Allen  v.  Perrine,  103  Ky. 
521.  Compare  Meyer  v.  Butrltt,  60  Conn.  117; 
Hart  V.  Tieman,  59  Conn.  531. 

Tax  OoUeetor  Advaadng  Taxes  under  Agresnent 
for  SabrogatloB.  —  In  re  Grant,  14  Am.  L.  Rev. 
801. 

7.  fcbromtlon  Befosed  to  Tax  Collectors  on 
Orotmd  ti  nbUe  Folley.  —  Mercantile  Trust  Co. 
V.  Hart,  (C.  C.  A.)  76  Fed.  Rep.  673.  And  see 
generally  the  cases  cited  in  the  preceding 
note. 

8.  Snbrogatlon  of  Sorety  for  Cnstons  Datlee.  — 

—  U.  S.  V.  Ryder,  110  U.  S.  738;  Enders  v. 
Brune,  4  Rand.  (Va.)  438.  And  see  U.  S.  v. 
Preston.  4  Wash.  (U.  S.)  446. 

9.  Bnty  Paid  Inr  Pnrebaser.  —  In  re  Kirkland, 
14  Nat.  Bankr.  Reg.  139. 

10.  Datlee  AdvuMd  wider  AgreenmtflW  Balm- 
ntlaa.  —  Sgobd  v.  C^ppadonia,  8  N.  Y.  App, 
Dir.  303. . 
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goods  delivered  for  transportation.*  So,  in  England^  the  sureties  of  a  crown 
debtor  for  customs,  excise,  taxes,  and  other  civil  duties,  on  paying  the  debt  of 
thpir  principal,  are  entitled  to  have  the  benefit  of  prerogative  process  to  aid 
them  in  coercing  payment  from  the  principal  and  compelling  contribution 
from  their  cosureties.* 

X.  SVBXOOATIOH  IB  AOKIBALTT.  —  The  equity  of  subrogation  is  as  fully 
recognized  in  courts  of  admiralty  as  in  the  chancery  courts.'  Thus  one  who 
advances  money  in  good  faith  to  enable  the  master  of  a  foreign  vessel  to  pay 
the  wages  of  his  crew  and  other  claims  will  be  subrogated  to  the  rights  of 
seamen  and  others  whose  claims  are  so  paid.*  And  if  a  vessel  is  injured  in 
collision  by  the  joint  fault  of  two  other  vessels  and  one  of  them  pays  the  loss, 
it  will  be  subrogated  to  the  rights  of  the  injured  vessel  against  the  other 
wrongdoer.*  But  as  a  bond  given  for  the  release  of  a  vessel  libeled  in  a  court 
of  admiralty  operates  to  extinguish  the  lien  of  the  Hbelant,  and  as  all  liens  on 
a  vessel  are  extinguished  by  a  sale  of  the  vessel  pursuant  to  the  decree  of  a 
court  of  admiralty  in  a  suit  in  rem^  it  follows  that  a  surety  who  pays  such  a 
bond,  after  the  vessel  has  been  sold,  is  not  entitled  by  subrogation  to  any 
rights  in  the  proceeds  of  the  sale.*  Nor  will  a  guarantor  who  has  contracted 
for  a  lien  on  freight  alone  be  subrogated  to  other  Hens  attaching  to  the  vessel 
in  a  foreign  port,  on  the  ground  that  the  money  obtained  on  the  strength  of 
his  guaranty  went  to  pay  and  discharge  such  Hens.' 

Blgbtf  of  SabrogKtion  AriilBg  Oat  of  Hirlne  bnnuiM  OsBtnwti  are  discussed'  in  another 
section  of  the  present  article.** 

XX  Tabzous  Otheb  Ihstakceb  ot  BusBoe&TiOH  —  1.  Subrogation  to  Xnforoe 
Marshaling  of  AsaetB.  —  The  doctrine  of  subrogation  is  very  frequently  invoked 
to  enforce  the  equitable  right  of  marshaling;  the  general  rule  being  that 
when  one  creditor  may  obtain  satisfaction  out  of  either  of  two  funds,  and 
another  out  of  only  one  of  them,  and  the  former  resorts  to  the  doubly  charged 

1.  Ovriar  PftTing  IhitiM  SnbrogAted.  —  Gikh-  Baterogation  BafttMd.  —  la  the  Sarah  J.  Weed, 

nard  v.  Louisville,  etc,  R.  Co.,  76  Ala.  453.  2  Lowell  (U.  S.)  555,  it  was  held  that  the  gen- 

S,  Borstiee  of  Crown  Dohtor. —  Manaing  Elxch.  eral  agent  of  a  ship  at  the  home  port  was  not 

Pr.  563;  Rex  V.  Bennett,  Wightw.  i.   See  also  entitled  to  sabrogation  to  the  lien  of  seamen 

Reg.  V.  Salter,  i  H.  &  N.  374.  whose  wages  he  had  paid  in  the  regular  course 

S.  Sabrogatleii  SMOffnlMd  in  Admirtlty.  —  of  his  employment.   The  court  in  this  case  felt 

The  Evangel,  94  Fed.  Rep.  68a ;  The  Tangier,  itself  bound  by  the  dedsion  in  The  Larch,  8 

a  Lowell  (U.  S.)  7,  >3  Fed.  Cas.  No.  13,744;  Curt.  (U.  S.)  427,  but  took  occasion  to  disap- 

The  J.  A.  Brown,  2  Lowell  (U.  S.)  464,  13  Fed.  prove  of  much  of  the  reasoning  of  the  court  in 

Caa.  No.  7,118;  Carrol)  P.  The  Steamboat  T.  P.  that  case. 

Leathers,  Newb.  Adm.  433,  5  Fed.  Cas.  No.  6.  Sabrogatloa  to  Bight  of  AotlOD  for  Colllilon. 

2,455.     See  also  Roberts  v.  The  Steamship  — The  Hattie  M.  Spraker,  29  Fed.  Rep.  457. 

Huntsville,  3  Woods  (U.  S.)  386;  The  J.  R.  See  also  Owen  f.  McGehee,  61  Ala.  440 ;  Martin 

Hoyle,  4  Bisa.  (U.  S.)  334;  The  Lime  Rock,  49  v.  Baldwin,  7  Ala.  923;  Chipman  v.  Morrill,  20 

Fed.  Rep.  383 ;  Nippert  V.  The  J.  B.  Williams,  Cal.  130 ;  Moore  v.  Stote,  49  lad.  558 ;  Prichard 

42  Fed.  Rep.  533;  The  Augustine  Kobb^  37  v.  State,  34  lad.  137;  Braxton  v.  ^te,  lad. 

Fed.  Rep.  701;  The  Wyoming,  36  Fed.  Rep.  83;  Collins  v.  Carlisle,  7  6.  Hoa.  (Ky.)  13; 

493;  The  Dora,  34  Fed.  Rep.  343;  The  Meno-  Ames  v.  Armstrong,  106  Mass.  15;  Crafts  v. 

minie,  36  Fed.  Rep.  197;  The  City  of  Salem,  31  Crafts,  13  Gray  (Mass.)  360;  Cook  v.  Hias- 

Fed.  Rep.  616;  The  Cumberlandi  30  Fed.  Rep.  dale,  4  Cush.  (Mass.)  134;  Brater  v.  Clark,  s 

453;  The  Thomas  Sherlock,  22  Fed.  Rep.  254;  Pick.  (Mass.)  96;  Crafts  v.  Mott,  4  K.  Y.  604; 

The  Isaac  May,  21  Fed.  Rep.  687;  The  General  Seward  v.  Huntington,  26  Hun  (N.  Y.)  217; 

Tompkins,  9  Fed.  Rep.  620 ;  The  Guiding  Stor,  Baltimore,  etc.,  R.  Co.  v.  Walker,  45  Ohio  St. 

Q  Fed.  Rep.  521.   And  see  the  title  Shifb  ahd  577;  Duibtn  v,  Kuney,  19  Oregon  71 ;  Sterling 

Shippihg,  vol.  2j,  p.  1037.  V.  Stewart,  74  Pa.  St.  445,  15  Am.  Rep.  S59: 

4.  ■onay  Advaaeal  flnr  Wagaa  of  Onw.  —  The  Morrow  v.  P^ton,  8  Leigh  (Va.)  54. 

Tangier,  2  Lowell  (U.  S.)  7 ;  The  J.  A.  Brown,  6.  flnrtty  npoa  Boad  far  BeleaM  of  Vawd.  — 

2  Lowell  (U.  S.)  464;  Abbott  o.  Baltimore, etc.,  'The  Evangd,  94  Fed.  Rep.  680;  Carrol)  f.  The 

Steam  Packet  Co.,  4  Md,  Ch.  311.    Compare  Steamboat  T.  P.  Leathers,  Newb.  Adm.  432. 

The  Larch,  2  Curt.  (U.  S.)  427;  Steamboat  P.  And  see  The  Robertson,  8  Biss.,(U.  S.)  180. 

H.  White  tr.  Levy,  10  Ark.  412  ;  Hays  v.  Steam-  7.  Guarantor  — Wlwa  Vol  Babro^tsd  in  Ad- 

lM>at  Columbus,  23  Mo.  232.  mlralty.  —  The  Advance,  72  Fed.  Rep.  793. 

A  Fait  Owner  If  ay  Hav»8Dtarofratiea  as  against  8.  Bight  of  Marine  Insonr  to  BabzegatlMi. — See 

the  mortgiwee  of  the  share  of  another  part  »*pra,  this  titl^  VIIL  Inswrmct  Comptmin. 

owner.  The  J.  A.  Brown,  2  Lowdl  (U.  S.)  464.  — Marine  Inswnmee. 
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fund,  the  latter  will  be  subrogated  to  his  rights  against  the  ether  fund»  to  the 

extent  to  which  his  own  may  have  been  exhausted.' 

2.  Sabrogation  Arisii^  from  Contracts  for  Public  Works.  —  A  surety  on  the 
bond  of  a  contractor  for  the  construction  of  public  works  who  is  obliged  to 
complete  the  work  on  the  failure  of  his  principal  to  do  so,  or  who  is  held 
liable  to  subcontractors  or  materialmen,  will  be  subrogated  to  all  the  rights 
of  the  government  against  the  contractor,  including  the  right  to  apply  a 
percentage  of  the  contract  price  retained  by  the  government  to  the  satis- 
faction of  his  claim.'  And  an  indemnitor  of  a  surety  will  be  entitled  to 
the  same  right  under  similar  circumstances.*  But  a  party  furnishing  materials 
to  be  used  by  a  contractor  in  constructing  or  repairing  a  public  building, 
simply  on  the  contractor's  promise  to  pay,  in  the  absence  of  statute  or  agree- 
ment, will  not  be  substituted  to  the  contractor's  rights  in  a  fund  provided  by 
the  government  for  the  work,  though  the  contractor  is  insolvent ;  *  nor  will 
he  be  subrogated  to  the  rights  of  the  government  in  a  bond  given  by  the  con- 
tractor conditioned  to  protect  the  obligee  against  all  damages  from  failure  to 
complete  the  contract,  and  to  turn  over  the  work  free  from  Hens,  where  such 
conditions  have  been  complied  with.* 

3.  Subr(^atioii  of  Agents  and  Attorneys  —  a.  IK  General.  —  As  a  general 
rule  an  agent  who  is  bound  by  the  terms  of  his  contract  with  his  principal  to 
make  good  all  losses  resulting  from  dealings  with  third  persons  will,  on  satis- 
fying such  a  loss,  be  subrogated  to  the  rights  of  the  principal  against  the 
party  whose  default  has  been  made  good."  So,  an  agent  who  uses  his  own 
private  means  to  protect  the  estate  of  his  principal,  with  which  he  is  intrusted, 
is  not  a  volunteer,  but  is  entitled  to  be  subrogated  to  the  position  and  rights 
of  the  principal.' 


1.  SabragaUoB  to  EatoM  Bight  of  Kuilullflg. 

—  Aldrich  V.  Cooper,  a  Hare  &  W.  Lead.  Cas. 
366,  note ;  Vaa  Felt  v.  Strickland,  6o  Kan.  584 ; 
Wall  V.  Mason,  loa  Mass.  313 ;  Anthes  v. 
Schroeder,  {Neb.  1903)  94  N.  W.  Rep.  611; 
Union  Bank  v.  Conroy,  42  N.  Y.  App.  Div.  576 ; 
Hunt  v.  Townsend,  4  Sandf.  Ch.  (N.  Y.)  s»o; 
Selinger  v.  Myers,  34  Fa.  Co.  Ct.  71 ;  Ohio 
Cultivator  Co.  v.  People's  Nat.  Buik.  aa  Tex. 
Civ.  App.  643 ;  Dahlman  v.  Greenwood,  99  Wis. 
163.  And  see  the  title  Marshaling  Assets, 
vol.  19, 'p.  1255. 

For  CaiM  in  Whioh  Sabrogation  to  Enfbroo 
KanhaUng  Waa  Befased,  see  Talladega  First 
Nat  Bank  v.  Browne,  iz8  Ala.  557,  86  Am.  St. 
Rep.  156;  Hutchinson  v.  Crutcher,  98  Tenn.  421  ; 
aty  Bank  v.  Warrick,  (Tex.  Civ.  App.  1894J  28 
S.  W.  Rep.  366. 

Qmml  Creditors  Snbn^ted  to  Bighti  of  Fre- 
farred  Oraditors,  —  Where  an  insolvent  corpora- 
tion has  lawfully  preferred  the  note  of  a  cred- 
itor, the  fact  that  directors  are  indorsers  thereon 
does  not  defeat  such  creditor's  preference.  The 
result  is  to  subrogate  the  general  creditors  to 
the  rights  of  the  preferred  creditor,  against  the 
indorsing  directors,  to  the  extent  of  the  prefer- 
ence.  Savage  v.  Miller,  56  N.  J.  Eq.  432. 

Right  Waived  by  Laches.  —  The  right  to  sub- 
rogation to  enforce  marshaling  may  be  lost  by 
the  laches  of  the  party  having  a  lien  on  one 
fund  only,  in  failing  to  notify  the  other  creditor 
that  he  will  be  required  to  collect  his  claim 
from  the  other  fund.  Ocobock  v.  Baker,  52 
Neb.  447,  66  Am.  St.  Rep.  519. 

S.  Snrety  on  Bontl  of  Contrantor.  —  Prairie 
State  Nat.  Bank  v.  U.  S..  164  U.  S.  227;  Reid 
V.  Pauly,  (C.  C.  A.)  121  Fed.  Rep.  652;  Seattle 
First  Nat  Bank  v.  City  Trust,  etc.,  Co..  (C.  C. 
A.)  114  Fed.  Rep.  529.    And  see  Sasscer  v. 


Young,  6  Gill  &  J.  (Md.)  243.  Compare  Oowl- 
ing  V.  Seattle,  22  Wash.  592. 

Creditors  of  Snboontractor.  —  In  Falmouth  Nat. 
Bank  v.  Cape  Cod  Ship  Canal  Co.,  166  Mass. 
550,  it  was  held  that  the  holders  of  debenture 
bonds  issued  by  a  subcontractor  would  not  be 
subrogated  to  the  benefit  of  a  fund  deposited 
with  the  state  by  the  principal  contractor  aa 
security  for  the  completion  of  the  contract,  even 
though  the  proceeds  of  such  bonds  had  been 
used  in  the  payment  of  claims  which  would 
have  been  a  lien  on  the  fund. 

8,  Indemnitor  of  Surety.  —  Reid  v.  Pauly,  (C. 
C.  A.)  121  Fed.  Rep.  652. 

4.  Fornishlng  Materials  to  Contraotor.  —  Rig- 
gin  V.  Hillard,  56  Ark.  476,  35  Am.  St  Rep.  1 13. 

5.  Townsend  v.  Qeveland  Fire  Proofing  Co., 
18  Ind.  App.  568.  And  see  M.  T.  Jones  Lumber 
Co.  V.  Villus,  8  Tex.  Civ.  App.  669. 

6.  Agent  Bnbrogatei  to  Rights  of  Principal.  — 
Miirrell  v.  Henry,  70  Ark.  161. 

Xoney  Lost  Throagh  Iniolveney  of  Bank.  — 
One  who  as  agent  for  another  deposits  money 
in  a  bank  and  is  compelled  to  make  good  the 
loss  thereof  through  the  bank's  insolvency,  will 
be  subrogated  to  the  rights  of  his  principal 
against  the  bank.    Stroller  v.  Coates,  88  Mo.  s»4. 

Agent  Liable  for  Goods  Sold  to  Insolvent.  —  An 
agent  who,  under  the  terms  of  his  contract  with 
his  principal,  becomes  liable  for  goods  sold  to 
an  insolvent  person,  will  be  subrogated  to  the 
rights  of  his  principal  against  such  person, 
Nichols  V.  Wadsworth,  40  Minn.  547. 

Omenl  InnnuHW  Agant  Compellfld  to  Kake 
Good  Be&nit  of  Local  Agent  —  Hough  v.  Mtam 
I,.  Tns.  Co.,  57  III.  318.  II  Am.  Rep.  18. 

7.  Agent  Udng  Private  Funds  to  Protect  Prin- 
oipftl.  —  Curry  v.  Curry,  87  Ky.  667,  12  Am.  St 
Rep.  504.   But  see  Bennett  v.  Chandler.  199  m 
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b.  Insurance  Agent  Advancing  Premiums. — According  to  some  ' 
authorities  an  insurance  agent  who  advances  premiums  on  behaff  of  the  insured 
will  be  subrogated  to  the  rights  of  the  company  to  collect  such  premiums.* 

c.  Attorneys.  —  An  attorney  who  has  become  liable  to  his  client  by  fail- 
ing to  collect  such  client's  money  from  a  sheriff,  who  has  made  the  money  on 
execution,  may  be  subrogated  to  the  client's  rights  against  the  sheriff.' 

4,  Subreption  of  CarrierB.  —  As  a  general  rule  a  carrier  who  satisfies  losse.<:  ^ 
or  pays  charges  for  which  others  are  primarily  liable  will  be  subrogated  to  the 
rights  of  the  party  paid.*  But  where  his  negligence  has  resulted  in  loss  to 
innocent  third  parties  he  will  be  required  to  place  such  parties  in  statu  quo 
before  subreption  will  be  enforced  in  his  favor.*^ 

6.  Subrogation  of  Holders  of  Void  Obligatious  —  County  Bondi,  Beceivers'  Cer- 
tifleates,  eta — A  purchaser  of  county  or  municipal  bonds  which  are  subse- 
quently declared  void  will  not  be  subrogated  to  the  rights  of  creditors  paid 
from  the  proceeds  of  such  bonds,  against  the  county  or  town  issuing  them.* 
But  it  has  been  held  that  where  a  receiver  of  a  railroad  company  issues  certifi- 
cates in  excess  of  the  amount  authorized  by  the  court,  purchasers  of  such 
certificates  may  be  subrogated  to  the  rights  of  holders  of  mortgage  bonds  of 
the  company  who  have  received  payments  of  interest  from  the  proceeds.' 

6.  Sabr(^ation  to  Equitable  Lieu  for  ImprorementB  on  Land.  —  Where  a  tenant 
in  common,  with  the  knowledge  of  his  cotenant,  borrows  money,  and  uses  the 
same  in  improving  the  common  property,  the  lender  will  be  subrogated  to  his 
equitable  lien  against  his  cotenants  for  their  share  of  the  improvements."  So 
mechanics  and  materialmen  making  improvements  on  leased  premises  may 


97,  holding  that  an  agent  of  a  mortgagee  who 
paid  the  interest  doe  on  the  mortgage  without 
the  knowledge  of  either  the  mortgagor  or  the 
mortgagee,  was  a  volunteer  not  entitled  to  aub- 
ro^tion. 

1.  Innrsnee  Agent  Advandng  Pramliims. — 

Gillett  V.  Insurance  Co.  of  North  America,  39 
111.  App.  284;  Boston  Safe  Deposit,  etc.,  Co.  v. 
Thomas,  59  Kan.  470.  But  to  the  contrary  see 
Parsons  f.  John  Hancock  Mut.  L.  Ins.  Co.,  20 
App.  Cas.  (D.  C.)  263,  in  which  case  it  was 
held  that  the  agent  was  a  mere  volunteer. 

S.  Attorney  Snbronted  Againrt  SharUt  — Gov- 
ernor V.  Raley,  34  Ga.  173. 

S.  Bnbrogation  of  Carrier  KaUng  TTp  Defleleney 
in  Qaantity  of  Ooods.  —  Vega  Steamship  Co.  v. 
Consolidated  Elevator  Co.,  75  Minn.  308,  74 
Am.  St.  Rep.  484. 

Carrier  Held  Liable  for  Theft  of  Agent.  —  Where 
notes  issued  a  bank  were  sent  to  it  through 
an  express  company,  and,  while  in  transit,  a 
part  were  stolen  by  an  agent  of  the  company,  it 
was  held  that,  upon  making  good  the  loss,  the 
company  became  the  owner  of  the  notes,  and 
upon  proof  that  such  notes  had  been  destroyed 
by  the  defaulting  agent,  might  recover  their 
value  from  the  bank.  Hagerstown  Bank  v. 
Adams  Express  Co.,  45  Pa.  St  419,  84  Am. 
Dec.  499- 

Oanrtor  Liable  tat  lUlnrt  to  Deliver  Goods.  — 
If  a  carrier,  failing  to  deliver  goods  by  reason 
of  a  wrongful  attachment,  is  held  liable  to  the 
consignee,  he  will  be  subrogated  to  the  rights  of 
the  consignee  against  the  attaching  officers. 
Holmes  v.  Balcom.  84  Me.  226. 

4.  A  Carrier  of  Goods  Who  Advances  to  For- 
Twcdlag  Agents  charges  on  goods  for  freight 
and  storage,  will  be  subrogated  to  the  r%hts  of 
the  agents  against  the  consignee  and  owner  of 
flie  goods.  Briggs  v.  Boston,  etc.,  R.  Co.,  6 
Anea  (Maw*)  H^.  83  An.  Dec.  €«6;  Wells  v. 


Thomas,  27  Mo.  20,  72  Am.  Dec  228;  Steam- 
boat Virginia  v.  Kraft,  25  Mo.  76,  limiting  the 
right  to  subrogation  to  lawful  and  proper 
charges  for  tran^wrtation  only;  Western 
Transp.  Co.  v,  Hoyt,  6g  N.  Y.  330,  25  Am.  Rep. 
17s;  White  f.  Vann,  6  Humph.  (Tenn.)  70,  44 
Am.  Dec.  394. 

Carrier  Advancing  Honey  to  Pay  Levy  Taxes  on 
Cotton.  —  Wolfe  v.  Crawford,  54  Miss.  514. 
And  see  supra,  this  title,  IX.  2.  Payment  of 
Customs  Duties. 

5.  Tlaoing  Third  Penons  In  Statn  Quo.  — Atchi- 
son, etc.,  R.  Co.  V.  Eaton,  9  Kan.  App.  678. 

6.  Holders  of  Told  Bonds  Hot  Entitled  to  Sub- 
rogation.—  -^tna  L.  Ins.  Co.  v.  Middleport,  124 
U.  S.  S34 ;  £tna  L.  Ins.  Co.  v.  Lyon  County, 
95  Fed.  Rep.  325  ;  Lyon  County  v.  Ashuelot  Nat. 
Bank,  (C.  C.  A.)  87  Fed.  Rep.  137. 

A  Porshaser  of  Void  Connty  Bonds  Isined  in 
Exohange  fnr  Valid  Warrants  will  be  subrogated 
to  the  rights  of  the  original  warrant  holders, 
and  entitled  to  recover  the  amount  of  the  war- 
ranta  from  the  county.  Coffin  v.  Kearney 
County,  114  Fed.  Kep.  518,  following  Irvine  v. 
Kearney  County,  75  Fed.  Rep.  765,  and  dis- 
tinguishing £tna  L.  Ins.  Co.  v.  Middleport,  124 
U.  S.  534. 

The  Assignee  of  an  Imperfect  and  trr^nlar 
Seluwl  Warrant  issued  in  lieu  of  a  valid  war- 
rant, will  be  subrogated  tq  all  the  rights  of  his 
assignor  in  the  original  security,  and  will  be 
entitled  to  demand  and  receive  possession 
thereof,  and  to  have  the  same  reformed  by  the 
proper  authorities.  Goldsmith  v.  Stewart,  45 
Ark.  149. 

7.  Pnrohaser  of  Invalid  Reeeivers'  Cartlfioatea. 

—  Newbold  v.  Peoria,  etc.,  R.  Co.,  s  H'.  App. 
367. 

8.  Loan  to  Tsnaat  In  Common  to  Make  bnpreve- 
mmtB. —  Williams  v.  Harlan,  88  Md.  i,  71  Am. 
St.  Rep.  394. 
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be  subrogated  to  the  landlord's  lien  against  the  tenant  by  virtue  of  an  agree- 
ment with  the  parties  to  the  lease.* 

7.  Bubrogatioa  of  Furchawn  to  Bighta  of  Vendora.  —  As  a  general  rule  a  pur- 
chaser of  land  or  chattels  will  succeed  to  all  the  rights  and  remedies  of  his 
vendor  in  respect  to  the  property  purchased.'  But  it  seems  that  he  will  not 
be  subrogated  to  the  benefit  of  his  vendor's  claim  against  a  prior  vendor  for  a 
deficiency  in  the  quantity  of  the  land,  in  the  absence  of  an  express  agreement 
permitting  such  subrogation.' 

8.  Subrogation  of  Persons  Faying  for  Damage  Done  by  ServaBti.  —  A  person 
who  has  satisfied  a  claim  for  damages  caused  by  the  negligence  of  his  servant 
may  be  subrogated  to  the  rights  of  the  person  injured  against  the  servant.* 

9.  Snbrogation  to  Defuuat  and  Xstopp^  —  The  right  of  subrogation  or  sub- 
stitution extends  to  defenses'  and  estoppels  as  well  as  to  rights  of  action.* 

ZIL  Waives  of  Biqht.  —  The  right  of  subrogation  may  be  expressly 
waived,''  or  a  waiver  may  be  implied  from  the  acts  of  the  claimant.* 

Hegligenoe  and  LadiM  in  the  enforcement  of  a  claim  to  subrogation  will  some- 
times be  held  a  waiver ;  *  especially  where  such  enforcement  would  result  in 
injury  to  the  rights  of  others.** 


1.  KeoliEoiot  And  Materialmen  Sabrogated  to 
lABdlord'i  Lien.  —  Rubel  v.  Avritt,  (Ky.  1898) 
47  S.  W.  R«p.  460.  And  see  generally  the  title 
MscuAKics'  Liens,  vol.  so,  p.  255. 

5.  PazehaMr  Bnlmigatad  to  Blclits  of  TMidor.  — 
Fiaher  v.  Johnson,  s  Ind.  493 ;  Logan  tr.  Taylor, 
ao  Iowa  297;  O.  S.  Kelly  Co.  v.  Lobenthal,  8 
Ohio  Cir.  Dec.  300,  15  Ohio  Cir.  Ct.  343;  Polk 
V.  Kyser,  ai  Tex.  Civ.  App.  676.  See  also  Qty 
Bank  v.  Smisson,  73  Ga.  433 ;  Bonda  v.  Strick- 
land, 60  Ga.  624. 

Wlien  Not  Sabrogated.  —  A  person  who  pur- 
chases lands  at  a  private  sale  will  not  be  stdi- 
rogated  to  the  benefit  of  a  mortgage  paid  by  hia 
vendors,  the  heirs  of  the  mortgagor,  as  against 
a  third  person  who  is  not  liable  for  any  part  of 
the  mor^ge  ddit.  Demourelle  v.  Piazza,  77 
Miss.  433. 

8.  Cfaambliss  v.  Miller,  15  La.  Ann.  713; 
Davia  V.  Clark,  33  N.  J.  Eq.  579.  See  also 
Powell  V.  Hayes,  31  La.  Ann.  789. 

4.  Formi  Paying  Damages  Caossd  by  Benrant. 
—  Smith  V.  Foran,  43  Conn.  344,  ai  Am.  Rep. 
647- 

0.  BuA  tabrogatod  to  DolniM  of  Depositor.  — 

A.  T.  Albro  Co.  v.  Fountain,  162  N.  Y.  498. 
Sabrsgation  to  IWs&ses  Against  Kortgage  Re- 

fkuwd.  —  If  a  stranger  procures  an  injunction  to 
a  foreclosure  and  gives  an  injunction  bond  con- 
ditioned to  pay  the  mortgage  debt,  and  the  in- 
Jnnction  is  dissolved,  he  cannot  claim  to  be 
•abrogated  to  defenses  which  the  mortgagoF 
might  make  against  the  mortgage,  nor  any  other 
defense  except  performance  of  the  covenants 
or  such  legal  defense  as  would  overthrow  the 
bond  itself.  Lewis  v.  City  Nat  Bank,  72  III. 
543- 

6.  C^raatseiB  Deed  of  Trust  Bnbrogatad  to  Oraat- 
flr^  B^tht  to  Claim  Estoro«l'  —  Colonial,  etc., 
Mor^.  Co.  V.  Tubbs,  (Tex.  Civ.  App.  45 
S.  W.  Rep.  623. 

7.  Babnwatloa  Expressly  Waived.  —  Midland 
Banking  Co.  v.  Chambers,  L.  R.  7  Eq.  179; 
Ex  p.  Hope,  3  Mont.  D.  &  De  G.  720;  Ex  p. 
Miles,  I  De  G.  623  ;  U.  S.  Bank  v.  Peter,  13  Pet. 
(U.  S.)  123. 

a.  Waiver  ImpUsd  tnm  Asts  of  Olalaant.— 
Neff  V,  Miner,  8  Pa.  St.  347*   And  see  Hn^es 


V.  Miller,  7  Pa.  Dist.  686 ;  Leydon  v.  Malloy,  6 
Ohio  Cir.  Dec.  820,  10  Ohio  Cir.  Ct.  442. 

A  8are^  Who  Sefoses  to  Take  Control  of  a 
Jodgmsnt  and  execution  offered  him  by  the 
crecutor  thereby  waives  his  right  of  subrogation. 
Hnbben  v.  Carpenter,  5  N.  Y.  173. 

WalTsr  of  flabngation  to  Tax  Lien.  —  A  senior 
mortgagee  who  pays  a  tax  lien  on  the  mortgaged 
premises  under  an  agreement  with  the  junior 
mortgagee  for  reimbursement,  and  joins  to  a 
conveyance  to  the  junior  mortgagee  under  a 
foreclosure  sale,  therdby  waives  his  right  of 
subrogation  to  the  tax  lien.  Manning  v.  Tut- 
hill,  30  N.  J.  Eq.  39. 

Waivar  Bight  to  Ssoorlty  fllvM  by  lelBt 
Debtor.  —  Where  one  of  two  principal  debtors 
binds  himself  to  the  other  to  pay  the  whole 
debt  and  gives  security  therefor,  a  surety  of  the 
two  principal  debtors,  if  compelled  to  pay  the 
debt,  is  entitled  to  the  benefit  of  the  securi^  so 
given.  But,  if  he  takes  a  bond  or  other  security 
from  one  of  the  principal  ddttors,  he  thereby 
waives  his  right  to  claim  the  benefit  of  security 
given  by  the  other  in  pursuance  of  the  agree- 
ment between  the  principals.  Comwell's  Ap* 
peal,  7  W.  &  S.  (Pa.)  305. 

9.  Bight  Waived  by  Bsgllgenoe  and  Laehes.  — 
Wilkins  v.  Gibson,  113  53,  84  Am.  St  R^ 
304;  Noble  V.  Turner,  69  Md.  519;  Ocobock  v. 
Baker,  52  Neb.  447.  66  Am.  St  Rep.  519; 
Hutcheson  v.  Reash,  1$  Pa,  Super,  Ct  96. 

fcbngatka  Has  Beta  BafoMd  after  a  delv 
of  one  year;  Gring'a  Appeal,  89  Pa,  St  336. 
Of  eight  years;  Matter  of  Goswiler,  3  P.  ft 
W.  (Pa.)  200.  Of  eleven  years;  BufBngton  o. 
Bernard,  90  Pa.  St  63.  Of  twenty  years ;  Smitb 
V.  Thompson,  7  Gratt.  (Va.)  tia,  54  Am.  Dec 
126. 

Th«  Bl^  Hm  Bon  Bnlmsd  notwitlistaiid- 
ing  a  delay  of  over  four  years;  Darrow  v. 
&immerhill,  34  Tex.  Civ.  App.  208.  Of  seven 
years;  Kinkead  v.  Ryan,  64  N.  J.  Eq.  454.  Of 
ten  years,  where  no  one  was  injured  by  the  de- 
lay; Home  Invest  Co.  v,  Clarson.  15  S.  Dak. 
51.1. 

10.  Bight  Waived  by  iMbssPr^ndlelal  to  ThM 
Peraont.  —  Wilkins  v.  Gibson,  113  Ga.  31,  84 
Ara.  St  Rep.  804;  Thomas  v.  Stewart,  117  lad. 
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Pi^MEt  bf  a  Sm^  Witlunt  GoB^nliUn  will  not  be  held  a  waiver  if  payment  by 
him  njight  have  been  compelled.^ 

Tlu  Aoovptenoe  of  Vim  •Miizlty  \iy  »  Jiulcr  InwrnhrMow  will  not  operate  as  a  waiver 
on  his  part  of  any  right  which  he  may  have  to  subrogation.* 

AsMptonot  «f  UlMud^  ttm  »  Itrugw  will  not  destroy  a  surety's  right  to 
subrogation." 

nkiny  othn  Saosrity  from  Prinoipkl.  —  As  a  general  rule  a  surety  does  not  waive 
his  right  of  subrogation  by  taking  other  security  from  his  principal,^  unless 
the  rights  of  third  parties  have  intervened.* 

BoDowal  of  Voto  with  Frindptl.  —  A  surety  does  not  waive  his  right  of 
subrogation  by  renewing  the  note,  on  which  he  is  bound,  with  his  principal.* 

Tli«  Dootrlne  of  Eitoppol  la  Palo  It  Vot  Applloablo  to  a  claim  of  subrogation,  unless 
the  claimant  has  made  false  representations  or  has  fraudulently  concealed  facts 
to  the  injury  of  him  against  whom  the  claim  is  asserted.' 

XTTT.  A58Ze>XEHT  or  Bl&ET.  —  The  right  of  subrogation  may  be  assigned 
by  the  party  entitled  thereto.* 

ZIT.  Ehfoboekevt  of  Sight  —  1.  Bqnitable  Jnriidiotion.  —  The  right  of 
subrogation  is  equitable  in  its  nature,  and  can  only  be  enforced  by  a  proceeding 
in  equity  in  those  jurisdictions  where  a  separate  equitable  procedure  is  main- 
tained.* Thus  it  has  been  held  that  relief  of  this  nature  will  not  be  granted 
in  an  action  of  ejectment,'*  or  other  action  to  try  title.*^  In  some  of  the  states. 


jo;  Atkins  v.  Nordyke,  etc.,  Co.,  6  Kan.  App. 
.i4Si  affirmed  on  rehearing,  8  Kan.  App.  85s, 
54  Pac.  Rep.  338;  Willcox  v.  Foster,  13a  Mass. 
320;  Gring's  Appeal,  89  Pa.  St.  336;  Conocr  v. 
Welch,  51  Wis.  431.  And  see  the  cases  cited 
in  the  notes  immediately  preceding. 

1.  Voliutory  Payment  by  Sorety.  —  McNeilly 
V.  Coolcsey,  a  Lea  (Tenn.)  39,  citing  Winchester 
V.  Beardin,  10  Humph.  (Tcnn.)  347,  51  Am. 
Dec  70a ;  State  v.  Blatonore,  7  Heisk.  (Tenn.) 
638. 

A  Surety  Who  Fayi  a  Debt  Barrod  bytbeStatnto 
of  UmitaUona  will  have  no  right  of  subrogation 
against  his  principal.  Hatcbctt  v.  Pegram,  21 
La.  Ann.  723;  Randolph  v.  Randolph,  3  Rand. 
(Va.)  490. 

If  the  Mbt  Hu  Boa  BodnooA  to  Jadffmont 

payment  cannot  be  said  to  be  voluntary  as  long 
as  the  juc^psent  can  be  enforced  in  any  way, 
by  scire  facias,  action  of  debt,  or  otherwise. 
Randolph  v.  Randolph,  3  Rand.  (Va.)  490. 

a.  Aooaptaaeo  of  How  Soonrity  by  Joalor  In- 
eombnneer.  — Smith  v.  Dinsmoor,  119  111.  656; 
Worcester  Nat.  Bank  c.  Cbeeney,  87  111.  602; 
Patterson  v.  Birdsall,  64  N.  Y.  494,  ai  Am. 
Rep.  609;  Eagle  F.  Ins.  Co.  v.  Pell,  a  Edw. 
(N.  Y.)  6^1 :  Burchaid  v.  Phillips,  11  Paige 
(N.  Y.)  66 ;  Louis  v.  Bauer,  33  >f .  Y.  App.  Div. 
387. 

5.  Aeoeptanoo  of  Indemnity  from  Straagor. — 

Wesley  Church  V.  Moore,  10  Pa.  St.  273. 

4.  TaUnr  Other  Swmrlty  fr«m  Prinoipal.— 
Crawford  v.  Richeaon,  loi  lU.  351 ;  Goasin  v. 
Blown,  II  Pa.  St.  527.  But  see  Sioux  Nat. 
Bank  v.  Cudahy  Packing  Co.,  58  Fed.  Rep. 
30;  Watts  V.  Eufauta  Nat.  Bank.  76  Ala. 
474. 

Attomptod  Eofbreomeat  of  OOer  BomediM  Vot 
a  Waiver.  —  Wilkins  v.  Gibson,  113  Ga.  31. 

i.  SabrogatiOBBefasod  as  Agalut  Third  Fartios. 
—  Watts  V.  Eufaula  Nat.  Bank,  76  Ala.  474; 
Henley  v.  Stemmons,  4  B.  Mon.  (Ky.)  131. 

6.  Braawal  of  Vota  Hot  a  Waiver.  —  Pond  v, 

14  Conn.  33$>  owrnUmg  Fetors  v.  Good- 


rich, 3  Conn.  146;  Pomroy  v.  Rice,  16  Pii^ 
(Mass.)  22;  Chapman  v.  Jenkins,  31  Baib.  (N. 
Y.)  164;  Brinckerhoff  v.  Lansing,  5  Johns.  Cfa. 
(N.  Y.)  6s,  8  Am.  Dec.  538. 

T.  Bstoppd  to  Claim  Subnotion.  —  Hurt  v. 
Riille,  1 1  Fed.  Rep.  790 ;  Anthes  v,  Schroeder, 
(Neb.  1903)  94  N.  W.  Rep.  611;  Motley  v. 
Harris,  i  Lea  (Tenn.)  577. 

t.  BI^  of  htlnrogatioa  Aarinablo.  —  San 
Francisco  Sav.  Union  v.  Long,  (Cal.  1898)  53 
Pac.  Rep.  907;  Peirce  v.  Garrett,  65  111.  App. 
682;  Hare  v.  Headley,  S4  N.  J.  Eq.  545;  York 
V.  Landis,  65  N.  Car.  535 ;  Harrisburg  Bank 
V.  German,  3  Pa.  St.  300. 

8.  Eight  Xnforoeable  in  Court  of  Evoity  Only.  — 
Hodgson  V.  Shaw,  3  Myl.  &  K.  183;  Smi^  v. 
Harrison,  33  Ala.  706;  Miller  v.  Woodward,  8 
Mo.  169;  Allen  v.  Wood,  3  Ired.  Eq.  (38  N. 
Car.)  386;  Moore  v,  Watson,  20  R.  I.  495; 
Wilder  v.  Wilder,  (Vl  1903)  53  Atl.  Rep.  1072. 
And  see  Fulerton  v.  Bailey,  17  Utah  85. 

Ordinarily,  to  secure  the  benefit  of  a  judgment 
lien  against  a  co-security  or  co-accommodation 
indorser,  tbe  one  paying  the  amount  of  the  judg- 
ment should  proceed  by  bill,  suit,  petition,  or 
some  rroceeding  in  equity,  wherein  the  equitable 
rights  of  the  respective  parties  may  be  adjudi- 
cated and  enforced.  Lidderdale  v.  Robinson, 
12  Wheat.  (U.  S.)  594;  Smith  v,  Rumsey,  33 
Mich.  183;  Furnold  v.  State  Bank,  44  Mo.  336; 
Townaend  v.  Whitney,  73  N.  Y.  425;  Goodyear 
f.  Watson,  14  Barb.  (N.  Y.)  481 ;  Speiglemyer 
V.  Crawford,  6  Paige  (N.  Y.)  254;  Cuyler  v. 
Ensworth,  6  Paige  (N.  Y.)  3a:  German  Ameri- 
can Sav.  Bank  v.  Fritz,  68  Wis.  390- 

Sttbrc^tlon  Boss  Hot  Extend  to  the  EOna  or 
Fornm  of  the  Bemsdy  where  the  extent  of  the 
remedy  is  not  affected  by  the  form  or  forum. 
McDonald  v.  Asay,  37  IlL  App.  469,  a&rmtd 

130  111.  133- 

10.  SabrofatloBHotBafnool  laAetion  of  IQoot- 
meat. —  Meyer  v.  Mintonjre,  106  III.  4.14. 

11.  tabTOgatiOBHotSBfwoBabltlBAetleBtoTrj 
Title.  —  Allison  v.  Pattison,  96  Ala.  159. 
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however,  the  right  is  now  held  to  be  enforceable  in  courts  of  law  by  virtue  of 
code  provisions.' 

A  8ar«t7  Who  Hu  Failed  to  BitttUUh  &■  flUm  at  lAw  cannot  enforce  a  right  of 

subrogation  in  equity.* 

2.  Limitations.  —  The  general  rule  is,  that  a  surety  must  take  steps  to 
enforce  his  right  of  subrogation  within  the  period  prescribed  as  a  limitation 
to  the  enforcement  of  simple  contracts,  for  this  merely  equitable  right  will 
not  be  enforced  at  the  expense  of  a  legal  one.'  In  some  of  the  states,  if  a 
surety  pays  a  judgment  £^inst  himself  and  his  principal,  and  the  fact  of  his 
suretyship  appears  in  the  record  of  the  judgment,  he  may  enforce  the  judg- 
ment at  any  time  in  which  the  plaintiff  might  enforce  it ;  but  if  the  fact  of  his 
suretyship  does  not  so  affirmatively  appear,  he  must  assert  his  right  of  subroga^ 
tion  within  the  period  applicable  to  simple  contracts.^ 

Tho  statnto  Begint  to  Bon  against  a  surety's  right  of  subrogation  from  the  time 
he  pays  the  debt  of  his  principal.' 


1.  Biglit  Eaforoeabli  at  Law  oBdor  Oesfgla 

Cod*.  —  Oellrich  v.  Georgia  R.  Co,,  73  G*.  389. 

Id  New  Tork.  —  In  Dunlop  v.  James,  174  N. 
Y.  4ti,  it  is  said:  "  In  modern  times  courts  of 
law  have  dealt  with  subrogation  as  they  would 
with  assignments,  and,  when  the  right  of  action 
to  which  the  plaintiff  asks  to  be  subrogated  is 
a  legal  right  of  action,  a  court  of  law  may  treat 
a  plaintifF  who  is  entitled  in  equity  to  subroga- 
tion as  an  assignee,  and  allow  him  to  maintain 
an  action  of  a  legal  nature  upon  the  right  to 
which  he  claims  to  be  subrogated."  And  see 
Boyd  V.  McDonough,  (C  PL  Gen.  T.)  39  How. 
Pa.  (N.  Y.)  389, 

In  North  Carolina,  since  the  adoption  of  the 
code,  the  right  to  subrogation  must  be  asserted 
by  a  civil  action  commenced  bjr  service  of  a 
sommons.    Calvert  v.  Peebles.  8a  N.  Car.  334. 

For  the  rule  before  the  adopdon  of  the  code, 
see  Allen  v.  Wood.  3  Ired.  Eq.  {38  N.  Car.) 
386. 

Vlun  a  Coort  of  Law  Has  Aoqolrad  Jorisdlotioo 

of  the  subject-matter,  it  will  retain  it  and  en- 
force full  justice  between  the  parties.  German 
American  Sav.  Bank  v,  Fritz,  68  Wis.  390. 
And  so  of  a  court  of  equity.  MeDaniel  v.  Lee, 
37  Mo.  ao4.  See  also  Brown  v.  Hodgson,  4 
Taunt.  i8g,  where  it  is  held  that  the  principle* 
of  subrogation  may  be  applied  as  well  in  an 
action  at  law  as  in  equity. 

8.  Not  Qranted  to  Claimant  Who  Has  Failed  at 
Law.  —  Fink  v.  Mahafly,  8  Watts  (Pa.)  384; 
Hutcheson  v.  Reash,  15  Pa.  Super.  Ct.  96. 

A  IMtadant  Who  Pleads  Title  by  PuehaM 
will  not  be  allowed,  after  judgment  rendered 
against  him,  to  set  up  title  by  subrogation. 
Weil  V.  Enterprise  Ginnery,  etc.,  Co.,  43  La. 
Ann.  ^92.  \ 

8,  Btatnte  Oovemlng  Action  on  Simple  Contract 
Debts  Applicable  —  Illinois.  —  Junker  v.  Rush, 
136  111,  179;  Simpson  V.  McPhail,  17  III.  App, 
499. 

Indiana.  —  Roeder  v.  Keller,  135  Ind.  692; 
Arbogast  v.  Hays,  98  Ind.  26. 

Iowa.  —  Johnston  v.  Belden,  49  Iowa  301. 

Kentucky.  —  Duke  v.  Pigman,  (Ky.  1901)  62 
S.  W.  Rep.  867 ;  Morrison  v.  Page,  9  Dana 
(Ky.)  428;  Joyce  v.  Joyce,  i  Bush  (Ky.)  474- 

North  CwoHna.  —  Bledsoe  v.  Nixon,  68  N. 
Car.  521. 

Ohio.  —  Neilson  v,  ftj,  Qkitf  St  55^.  91 
Am.  I??c,  IJ9, 


Pennsylvania.  —  State  Bank  v.  Potlua,  10 
Watts  (Pa.)  m8;  Fink  v.  Maha^,  8  Watts 
(Pa.)  384;  Rittenhouse  v.  Levering,  6  V^.  ft 
S.  (Pa.)  190;  Hutcheson  v.  Reash,  15  Pa.  Super. 

Ct.  96. 

Qnallfleatlon  of  Snle.  —  In  Boevink  v.  Chris- 
tiaanse,  (Neb.  1903)  95  N.  W.  Rep.  652, 
it  is  said  that  the  rule  stated  in  the  text  ap- 
plies only  to  sureties,  or  persons  occiq>]ring 
the  position  of  sureties. 

Claimant  in  Same  Position  as  Person  from  WImm 
Bight  Li  Derived.  —  A  person  seeking  subroga- 
tion to  the  rights  of  a  vendor  stands,  with  re- 
spect to  the  statute  of  limitations,  in  exactly 
the  same  position  as  the  vendor  would  have 
occupied.    Rodman  v.  Sanders,  44  Ark.  504. 

The  Period  of  LimlUtian  Kay  Be  Extawlad 
by  the  death  of  the  principal  dri>tor  after  pay- 
ment by  the  surety.  Roeder  v.  Keller,  135  Ind. 
692. 

Statate  Ooveming  Salts  in  Equity  Applicable. 

—  A  suit  in  equity  by  a  surety  to  enforce  his 
right  of  subrogation  is  governed  by  the  ten 
years  statute  applicable  to  suits  in  equity  gener- 
ally. Zuellig  V.  Hemerlie,  60  Ohio  St.  aj,  71 
Am.  St.  Rep.  707;  Neal  r.  Nash.  33  Ohio  St. 
483.  And  see  Boevink  v.  Christiaanse,  (Neb. 
1903)  95  N.  W.  Rep.  652:  Pollock  v.  Wright, 
15  S.  Dak.  134. 

4.  When  Statate  Applloabla  to  Judgments 
Oovema.  —  Dewitt  v.  Boring,  123  Ind.  4;  Krei- 
der  V.  Isenbice,  123  Ind.  10;  Hutcheson  v. 
Reash,  15  Pa.  Super.  Ct.  100. 

5.  Statate  Bnai  from  Paynient  of  Debt.  — Jun- 
ker V.  Rush,  136  III.  179;  Thayer  v.  Daniels, 
110  Mass.  345  ;  Rucks  v.  Taylor,  49  Miss.  552; 
Scott  V.  Nichols,  27  Miss.  94,  61  Am.  Dec.  503 ; 
Bushong  V.  Taylor,  82  Mo.  660 ;  Heame  v. 
Keath,  63  Mo.  84 ;  Bauer  v.  Gray,  18  Mo.  App. 
164;  Wesley  Church  v.  Moore,  10  Pa.  St.  273; 
Bennett  v.  Cook,  45  N.  Y.  276',  Marshall  v. 
Hudson,  9  Yerg.  (Tenn.)  57;  Maxey  v.  Carter, 
10  Yerg.  (Tenn.)  521 ;  Hammond .  v.  Myers, 
30  Tex.  375,  94  Am.  Dec  322 ;  Darrow  r.  Sum- 
merhill,  24  Tex.  Civ.  App.  208. 

In  Caaee  of  ^aad  the  statute  does  not  b^n 
to  run  until  the  fraud  is  discovered.  Gano  v. 
Martin,  10  Kan.  App.  384;  Zinkeison  v.  Lewis, 
63  Kan.  590, 

Where  the  Debt  Is  a  Jadgment,  the  statute 
begins  to  run  from  the  time  of  payment  and  not 
from  the  4at9  of  the  judgmenL   Maxey  v. 
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3.  Claimant  Required  to  Bo  Equity.  —  The  right  of  subrogation  being  a 
creature  of  equity,  the  party  claiming  such  right  will  be  required  to  do  equity 
before  it  will  be  enforced  in  his  favor.' 

STTBSCBIBE.  (See  also  the  titles  SIGN  —  Signature,  vol.  25,  p.  1064; 
Wills;  and  see  Subscriber,  post;  SvBSCKimovi,  post ;  Verbal  Agree- 
ments (Statute  of  Frauds,) — To  subscribe  is  defined  to  be  to  set  one's 
hand  to  a  writing.*  To  subscribe  is  literally  to  "  write  under ; "  and  is  some- 
times opposed  to  "sign,"  which  docs  not  necessarily  imply  that  the  signature 
is  to  be  placed  at  the  end  of  the  instrument.'  The  term  also  means  to  give 
consent  to  something  written ;  to  assent ;  to  agree.* 


Carter,  lo  Yerg.  (Tetm.)  521 ;  Reeves  t>.  Pul- 
Uam,  9  Baxt.  (Teim.)  153. 

Whore  the  Mit  Pali  I*  e  K«tgac«>  the  stat- 
ute b^na  to  run  from  the  maturity  thereof 
and  not  from  the  date  of  payment.  PuUertDn 
V.  Bailey,  17  Utah  85;  BoevitUc  v.  Christiaanse, 
(Nd).  1903)  95  N.  W.  Rep.  653. 

1.  dalmant  Ba4air«d  to  Do  Equity. —  Swarts 
V.  Siegel,  (C  C.  A.)  117  Fed.  Rep.  13;  Atchi- 
son, etc.,  R.  Co.  p.  Eaton,  9  Kan.  App.  678; 
Arnold  V.  (keen,  116  N.  Y.  566. 

S.  Sobaoriba.— Riley  v.  Riley,  36  Ala.  50a. 
quoting  Pridgen  v.  Pridgen,  13  Ired.  (35  N. 
Car.)  j6o. 

"  Sabaetlba  "  and  "  Admowlodgo  "  Sistlngniilwd. 

In  Kiley  v.  Riley,  36  Ala.  503,  it  was  said: 
"  So  it  has  been  held  that  the  acknowle<U^ent 
br  a  witneis  of  a  aignatnre  previously  made  ia 
not  a  subscription  within  the  meaning  of  the 
statute.  Playne  v.  Scriven,  i  Rob.  Ecc.  775. 
In  that  case  an  attesting  witness,  on  the  re- 
execution  of  the  will,  traced  over  his  previous 
signature  with  a  dry  pen,  and  he  was  held  not 
to  have  aubecribed  but  only  to  have  acknowl- 
edged his  signature,  which  was  not  sutlicient." 

"Safasorlbe"  and  "Attest"  Sistlnffoiahad. — 
See  Attxst — Attestation,  vol.  3,  p.  275,  and 
see  Smith  v.  Crotty,  iia  Ga.  90s;  Matter  of 
Downie,  4a  Wis.  74.  See  also  Chase  v.  Kit- 
tredge,  11  Allen  (Mass.)  49. 

Printed  Ugnatore.  —  The  word  subsoKbe  in- 
cludes a  printed  signature.  Herrick  v.  Morrill, 
37  Minn.  250.  Compare  Ames  v.  Scburmeier, 
9  Minn,  aai ;  Vtelie  v.  Osgood,  8  Barb.  (N.  Y.) 
130. 

8.  TolMteVlldw.  —  American  Surety  Co.  v. 
Worccater  Cycle  Mfg.  Co..  100  Fed.  Rep.  43; 
Coons  o.  Rigdon,  4  Colo;  283 ;  Walker's  Eaute, 
no  Cal.  3S7;  Asliton  v.  Stoy,  96  Iowa  aoi ; 
Davis  V.  Shields,  26  Wend.  (N.  Y.)  357,  re- 
versing 24  Wend.  (N.  V.)  327 ;  James  v.  Pat- 
ten, 6  N.  Y.  13 ;  Matter  of  Stroi^,  2  Connoly 
(N.  Y.)  574;  Wade  v.  State,  32  Tex.  App.  237. 
See  also  Attr.-Gen.  v.  Bradlaugh,  14  Q*  B.  D. 
667. 

Thus,  the  requirement  of  a  statute  that  cer- 
tain instruments  shall  be  Bubacribed  by  the 
parties  is  not  complied  with  where  their  names 
appear,  though  written  by  themselves,  only  in 
Uie  bo^ly  of  the  instrument.  Wild  Cat  Branch 
V.  Ball,  45  Ind.  213  (a  bond;  see  the  title 
Bonds,  vol.  4,  p.  621) ;  Stone  v.  Marvel,  45 
N.  H.  481  (an  affidavit  to  a  mortgage  of  per- 
sonal property). 

fama — GotDpIaiB*'.  for  Lanwnv, —  In  Com.  v. 
Barhight.  9  Gray  (Mass.)  113,  it  was  held  that 
a  complaint  for  larceny  ai^ed  by  the  plaintiff 
below  the  description  of        goods  stolen  and 
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above  the  charge  of  larceny  was  not  aub- 
acribed  by  the  plaintiff. 
Sum— XxentiOBer  Attestation.  — "To  aub- 

SL-ribe  a  writing,  either  as  obligor  or  as  attest- 
ing witness,  is  to  sign  the  writing  beneath  or 
a:  the  end  or  foot  thereof."  Soward  v.  Soward, 
1  Duv.  (Ky.)  129. 

Same  —  fldudnle  Annaxad  to  lutronwnt.  -— 
Whne  a  statute  required  an  instrument  to  be 
itubaortbed,  it  has  been  held  that  a  schedule 
or  other  paper  annexed  to  the  instrument  and 
referred  to  by  the  instrument  to  which  it  was 
annexed  formed  a  part  of  such  instrument, 
although  such  annexed  paper  was  not  itself 
subaoribed.  American  Surety  Co.  v.  Worces- 
ter Cycle  Mfg.  Co.,  100  Fed.  Rep.  41 ;  Phelps 
v-  Robbins,  40  Conn.  250;  Newton  v.  Seaman's 
Friend  Soc.,  130  Mass.  91 ;  Brown  v.  Qark,  77 
N.  Y.  369 ;  Tonnele  v.  HaU,  4  N.  Y.  140 ;  Baker'a 
Appeal,  107  Pa.  St  390*  See  also  Weeks  v. 
MaiUardet,  14  East  5^;  Belknap  v.  Wendell, 
21  N.  H.  175- 

Same— Contra.  — Vnder  the  English  Statats  of 
Wills  and  the  statute  of  frauds,  c.  3,  S  5,  which 
require  the  attesting  witnesses  to  a  will  to 
aubacribe  the  will,  it  has  been  held  that 
the  word  aubaoribe  ia  not  to  be  taken  "  in  its 
primary  and  strict  aenae  "  aa  meaning  "  to  write 
under ; "  but  that  the  statute  is  sufficiently 
complied  with  "by  the  witnesses  who  saw  it 
executed  by  the  testator  immediately  signing 
their  names  on  any  part  of  it  at  bis  request, 
with  the  intention  of  attesting  it,"  this  being  in 
accordance  with  the  secondary  meaning  of  the 
word,  as  given  by  Johnson,  "  to  attest  by  writ- 
ing tiie  name,"  and  by  Richardson,  "  to  sign  it 
(in  witness  or  attestation);  to  assent  or  con- 
sent ;  to  witness  or  attest."  Roberts  v.  Phillips, 
4  £1.  &  Bl.  450,  82  E.  C  L.  450. 

4.  Babscribe.  —  Ashton  v.  Stoy,  96  Iowa  sot. 

To  aubaoribe  is  "  to  agree  in  writing  to  fur- 
nish a  sum  of  money  or  its  equivalent  for  a 
designate  purpose."  Strong  v.  Eldridge.  8 
Wash.  600. 

Agreement  to  fabmibo.  —  As  to  an  agreement 
to  aubaoribe  held  to  be  equivalent  to  a  sub- 
scription, see  Henderson  v.  Lacon,  L.  R.  s  £q. 
249- 

To  Common  Fund.  —  In  Murray  v.  McHugh, 
9  Cush,  (Mass.)  166,  it  was  said:  "  It  is  quite 
clear  that  these  plaintiffs,  with  many  other  per- 
sons, put  in  their  respective  sums  as  contribu- 
tions to  a  common  fund  for  a  designated 
purpose.  The  terms  import  this  — '  they  aub- 
anHbed,'  '  they  contributed  '  —  all  implying 
that  the  donations  of  each  were  parts,  the  whole 
of  which  were  to  form  a  common  fund."- 
Payment  and  PreniM  to  Pay.  —  In  Btirfce  v. 
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SXTBSCSIBEB.  —  A  subscriber  is  defined  to  be  one  who  subscribes ;  one 
who  contributes  to  an  undertaking  by  subscribing ;  one  who  enters  his  name 
for  a  paper,  book,  map,  or  the  like.* 

SlTBSGBIBXHa  WITKXBfl.  (See  also  ATTEST  —  ATTESTATION,  vol.  3,  p.  273. 
and  see  the  titles  WILLS ;  Witnesses.)  —  See  note  2. 


Lechmere,  L.  R.  6  Q.  B.  304.  it  wu  said:  "No 
doubt  the  word  miXiaoriheA  is  used  in  two 
senses.  Orisinally  it  meant  only  those  who 
put  their  names  to  an  agreement  to  pay  money ; 
but  it  has  come  to  be  used  in  the  more  popular 
sense  of  those  who  have  paid  the  money." 

In  Thames  Tonnel  Co.  v.  Sheldon,  6  B.  &  C. 
341,  13  E.  C  L.  194.  the  word  in  an  act  of 
Parliament  was  held  to  be  used  in  its  original 
sense,  and  therefore  to  apply  only  to  persons 
who  bad  stipulated  for  a  future  advance  of 
money. 

A  statement  in  the  prospectus  of  a  company 
inviting  subscriptions  to  stock  declared  that 
two  hundred  thousand  pounds  (hereof  "have 
been  already  «ubsoHbed."  whereas  this 
■mount  had  merely  been  allotted  in  payment  to 
contractors.  It  was  held  that  this  was  a  fraud- 
ulent misrepresentation,  as  the  use  of  the  word 
Bubaorihed  implied  an  agreement  under  which 
there  would  be  a  liability  to  pay,  and  so  was  a 
representation  that  there  was  a  responsibility 
behind  a  large  portion  of  the  capital.  Arnison 
v.  Smith,  41  Cb.  D.  348- 

ToinbsaribsteStook.— The  word  aubaoHfte, 
in  contracts  for  tubscription  to  the  capital 
stock  of  a  corporation,  "  has  a  definite  technical 
sense,  including  in  it  the  idea  of  a  promise  to 
pay  the  amount  suhaorQted  in  (be  manner 
agreed  upon."  Cheraw,  etc.,  R.  Co.  v.  White, 
14  S.  Car.  62.  See  also  Busey  v.  Hooper,  35 
Md.  15 ;  Strong  v.  Eldridge,  8  Wash.  600.  In 
Sagory  v,  Dubois,  3  Sandf.  Cb.  (N.  Y.)  493,  it 
was  said :  "  To  '  «ubsor<be  for '  shares  in  one 
of  the  ordinary  significations  of  the  word 
aubaorihe  is  to  promise  to  give  the  thing 
•ttbaorlbed  for,  or  to  contribute  to  the  under- 
taking accordingly."  See  also  the  title  Srocr 
AND  Stockholders,  vol.  26,  p.  902  et  seq. 

P»WOT  to  Subsorlbe  to  Ballroad  Stook.  —  In 
English  V.  Chicot  County,  26  Ark.  454,  it  was 
beld  that  an  act  autfaoriztng  a  county  to  sub- 
scribe for  railroad  stock  did  not  authorize  the 
county  to  issue  bonds  of  the  county  in  payment 
thereof,  that  ts,  to  pledge  the  municipal  credit. 
See  also  the  titles  Counties,  vol.  7,  p.  938; 
Municipal  Aid,  vol.  20,  p.  1103. 

But  in  Seybert  v.  Pittsburg,  i  Wall.  (U.  S.) 
272,  where  the  authority  was  to  subscribe  to 
the  capital  stock  of  a  railroad  company  "as 
fully  as  any  individual,"  the  court  beld  Uiat  as 
an  individual  could  have  given  bii  bond  for  tbe 
subscription  by  agreement  with  the  company, 
BO  could  the  city. 

Babsoribsd  Capital  Steak. —  Civ.  Code  Cal., 
§  309,  provides  that  directors  shall  create  no 
debts  beyond  the  subscribed  capital  stock  of 
tbe  corporations.  In  construing  this  provision 
in  Smith  v.  Ferries,  etc.,  R.  Co.,  (Cal.  1897) 
51  Pac.  Rep.  714,  tbe  court  said:  "We  think 
that  any  stock  issued  for  a  valuable  considera- 
tion, at  least  for  any  of  those  valuable  consid- 
erations named  in  section  359  of  the  Qvil  Code, 
is  *  au&aorlbed  capital  stock.'  as  tbe  phrase  is 


used  in  this  chapter  of  tbe  code."  See  also  the 
title  Stock  and  Stockholders,  vol.  26,  p.  825. 

Levy  on  Capital  Stock  instead  of  on  Snbsortbed 
Capital  Stock.  —  In  San  Joaquin  Land,  etc.,  Co. 
V.  Beecher,  loi  Cal.  81,  it  was  said;  "Our 
Civil  Code,  section  335,  prescribes  tbe  form  of 
a  notioe  to  be  given  to  stockholders  of  the  levy 
of  an  assessment,  which  form  was  followed  in 
tbe  present  case.  In  describing  the  assessment 
it  describes  it  as  being  '  levied  upon  tbe  capital 
stock  of  the  corporation,'  instead  of  upon  the 
subscribed  capital  stock.  The  legislature  had 
authority  to  designate  the  form  of  notice  to  be 
given,  and  having  done  so,  and  the  secretary 
bavitv  given  the  notice  thus  provided,  it  was 
suSietent"  See  also  the  title  Stock  ahd-Stock- 
HOLDias,  vol  26,  p.  920. 

1.  Snbserlber.  —  Ashton  v.  Stoy,  96  Iowa  aoi, 
quoting  Webst.  Diet. 

flams— Kesnin*  One  Who  Has  Promised  to  Ad- 
vanoe  Money  as  iHstingiiished  from  One  Who  Has 
AliM^  Paid.  —  See  Thames  Tunnel  Co.  v. 
Sheldon,  9  Dowl.  &  R.  278,  6  B.  &  C.  341*  i3 
E.  C.  L.  194,  and  the  title  Stock  and  Stock- 
HOLDKKS,  vol.  26,  p.  893,  note  3.  And  see 
SuBscaiBB,  ttnlt. 

Wowspapn.  —  In  Ashton  v.  Stoy,  96  Iowa 
201,  it  was  said:  "A  person  to  whom  a  paper 
is  sent  without  his  knowledge  or  consent,  either 
express  or  implied,  is  not  a  subaortber,  witliin 
the  meaning  of  the  statute." 

Artidas  of  LMOtporation.  —  A  sutute  pro- 
vided that  "  tbe  persons  who  have  subscribed 
and  all  persons  who  shall  from  time  to  time 
become  stockholders"  should  be  a  body  cor- 
porate. It  was  held  that  the  word  subscriber 
included  tbe  parties  to  a  preliminary  subscrip- 
tion and  the  subscribers  to  the  articles  of 
incorporation.  It  was  further  held  that  it  was 
not  contemplated  that  the  original  subscribers 
would  fail  to  subscribe  tbe  articles,  therefore  no 
distinction  was  made  between  these  different 
classes  of  subacribera  and  no  provision  was 
expressly  made  for  such  an  exceptional  case. 
Peninsular  R.  Co.  v.  Duncan,  26  Mich.  130. 
See  also  Swartwout  V.  Michigan  Air  Line  R. 
Co.,  24  Mich.  389. 

Sabsorlbar  and  Stockholder. —  That  something 
more  than  a  mere  subscription  to  stock  is 
necessary  to  render  tbe  aUbacr&er  a  stock- 
holder, see  McComb  v.  Barcelona  Apartment 
Assoc.,  (Supm.  Ct.  Gen.  T.)  10  N.  Y.  Supp.  549, 
and  see  the  title  Stock  and  Stockholders,  vol. 
26,  p.  808,  especially  p.  894  ft  seq.  See  also 
this  title  generally  for  a  full  discussion  of  the 
relation  between  subscribers  and  stockholders 
and  the  rights  and  liabilities  of  each. 

S.  Sahsoriblng  Wltosss.— A  auhaoH^tne 
wttneaa  has  been  defined  to  be  "  one  who  was 
present  wb'en  tbe  instrument  was  executed,  and 
who  at  that  time,  at  the  request  or  with  the 
assent  of  tbe  party,  subscribed  bis  name  to  it  as 
a  witness  of  tbe  execution."  Tate  v.  Lawrence, 
II  Helsk.  (Teim.)  510,  quoting  i  Greenleaf  on 
274  Volume  XXVII. 
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SITBSGSIPTIOH. 

note  I. 


(See  also  Subscribe,  ante;  Subscriber,  aniet  —  See 


Evidence,  S  569a.  Bat  see  as  to  the  English 
doctrine  as  to  mtnesaes  of  wills,  Subsckibe, 
ante. 

In  Smith  V.  Grotty,  112  Ga.  go6,  it  was  said: 
'■  What  is  a  suhacrihing  -witness}  Clearly, 
one  who  writes  bis  name  under  an  attesting 
clause." 

\,  Sahieription.  (See  also  the  title  Stock  aho 
Stockholdeks,  vol.  a6,  p.  808.)  —  A  stock- 
holder's MtlMrrfptfon  is  his  obligation  to  con- 
tribute to  the  capital  stock.  Patterson  v. 
Lynde,  106  U.  S.  521;  Hardy  v.  Norfolk  Mfg. 
Co.,  80  Va.  416;  Lewis  v.  Glenn,  84  Va.  979. 

Agresmfint  to  Sabicribe.  —  A  subacrlption  to 
the  capital  of  a  company  by  cenain  persons  has 
been  defined  as  "  the  putting  down  their  names 
to  a  contract,  by  which  they  bind  themselves 
to  contribute  to  tiie  extent  of  the  number  of 


shares  for  which  they  put  down  their  names." 
Burke  v.  Lecbmere,  L.  R.  6  Q.  B.  303,  citing 
Tbames  Tunnel  Co.  v.  Shelcbn,  6  B.  ft  C.  3^, 

13  E.  C.  L.  194. 

FartiotUar  Hann  r.  —  If  by  statute  a  8ub- 
scriptton  is  required  to  be  made  in  a  particular 
manner,  the  prescribed  manner  must  be  ob- 
served. Atty.-Gen.  v.  Bradlaugh,  14  Q.  B.  D. 
667,  54  L.  J.  Q.  B.  205. 

Kuk,  (See  also  Mark,'  vol.  19,  p.  1137, 
and  see  the  title  Sign — Sigsature,  vol.  25,  p. 
1064.)  — Suhacrtption  includes  mark.  Breene 
V.  McCrary,  52  Ala.  154;  Harrison  v.  Simons, 

55  Ala.  515  ;  Alabama  Warehouse  Co.  v.  Lewis, 

56  Ala.  516;  Elston  v.  Roap,  133  Ala.  336; 
Bickley  v.  Keenan,  60  Ala.  295 ;  Matter  of 
Guilfoyle,  96  Cal.  600;  Meazels  v.  Martin,  93 
Ky.  51. 
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By  Wiluah  Howard  Buchanam. 

I  DEnsiTioir,  276. 
n.  70BM  An>  Beqviutsi^  276^ 

lEL  CovsmE&ATiov,  277. 

1.  In  General,  z-j-j. 

2.  Moral  Obligation^  277. 

3.  Subsequent  Consideration^  277, 

4.  Bestowing  Labor  and  Incurring  Liability^  2TJ. 

5.  Compliance  with  Terms  of  Subscription^  378. 

6.  Mutual  Promises^  279. 

IT.  AOOEFTAVOE,  280. 

1.  In  General^  280.  '  ' 

2.  Express  Acceptance,  280. 

3.  Implied  Acceptance,  280. 

T.  COHDITIOHB,  281. 

1.  In  General,  281. 

2.  Condition  that  Certain  Amount  Be  Subscribed,  383. 

3.  Waiver  of  Conditions,  282. 

VL  Pasties  to  the  Subbosiftiov,  282. 
Tn.  Hatuse  ah3>  Extevt  of  Liabilitt.  283. 

Tin.  COVBTBirOTIOV  OF  COVTAACT,  283. 

IX.  ACTXOVB,  283. 

1.  Enforcement  of  Contract,  283. 

2.  Recovery  of  Mon^f  Paid  on  Subscription,  2%$. 

3.  Evidence,  285. 

X  Bxwisuoir,  285. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  SUBSCRIPTIONS,  20  Encyclopedia 

OF  Pleading  and  Practice  1003, 
Por  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 

following  titles  in  this  work:  MUNICIPAL  SECURITIES,  vol.  21,  p.  13; 

REWARDS,  vol.  24,  P-  94o;  STOCK  AND  STOCKHOLDERS,  vol.  26, 

p.  808;  SUNDAYS  AND  HOLIDAYS,  post. 

L  Defiititiov.  —  A  subscription  is  a  written  contract  by  which  one  engages 

to  contribute  a  sum  of  money  for  a  designated  purpose.* 

XL  FOBK  AKD  BEQUISITES,  —  The  Sabteription  Paper  Hut  Contain  a  FromiM  to  give 
a  specified  sum  of  money  for  a  designated  purpose*  authorized  by  law.' 

Date.  —  The  absence  of  the  date  on  a  subscription  paper  does  not  render  a 
subscription  invalid."^ 

FajM.  —  The  person  to  whom  the  offer  is  made  need  not  be  named  in  the 

I.  Deilnltlon.— Bouv.  L.  Diet;  Heller  r.  EI-  Strong  v,  Eldridge,  8  Wash.  595-    See  also 

wood  Board  of  Trade,  18  Ind.  App.  188.  ante,  Subscribe. 

To  Subwribe  is  to  agree  in  writing  to  furnish  8.  Contenta  of  Babecriptlon  Paper.  —  Strong  v. 

a  sum  of  money,  or  its  equivalent,  for  a  desig-  Eldridge,  8  Wash.  595. 

nated  purpose.    Anderson  L.  Diet;  Heller  v.  8.  Underwood  v.  Waldron,  12  Mich.  73. 

Elwood  Board  of  Trade,  t8  Ind.  App.  188;  4,  Sa»  Vot  En— till.  —  Allen   v.  Clinton 
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subscription  paper.*  A  subscription  payable  to  whoever  performs  the  acts 
named  in  the  subscription  paper  is  like  a  note  payable  to  bearer,  and  whoever 
performs  the  work  in  accordance  with  the  subscription  is  the  payee.* 

■zpriMlm  of  Oonsldantion.  —  The  consideration  on  which  the  subscription  is 
made  need  not  be  expressed  in  the  instrument.* 

I>flUTa7.  —  To  give  a  subscription  effect  it  has  been  said  that  it  must  be 
delivered  to  some  party  who  is  willing  to  and  does  accept  the  proposition,  and 
who  will  perform  or  secure  the  performance  of  the  conditions  therein  imposed  ;  * 
but  this  would  appear  to  be  true  only  in  case  the  offer  contained  in  it  is 
intended  not  for  any  person  who  shall  perform  the  conditions,  but  is  addressed 
only  to  the  particular  person  to  whom  it  shall  be  delivered. 

HL  COVSIBEBATIOH  —  1.  Ill  General  —  A  subscription,  like  any  other 
promise  or  offer,  requires  a  consideration  to  support  it,  either  of  profit  to  the 
party  promising  or  of  loss  to  the  other  party.* 

2.  Xoral  Obligation. — A  voluntary  subscription  will  not  be  sustained  by 
the  moral  obligation  alone  which  underlies  it.  Unless  there  is  a  legal  con- 
sideration the  question  of  its  performance  rests  wholly  with  the  conscience.* 

3.  Bnbfleqnent  Oonildwation.  —  A  subscription  invalid  when  signed  for  want 
of  consideration  may  be  made  valid  and  binding  by  a  consideration  arising 
subsequently  between  the  subscribers  and  the  beneficiary.* 

4.  Bestowing  LaboT  and  Inonrrii^f  Liability.  —  The  consideration  is  sufficient 
where,  before  notice  of  the  withdrawal  of  the  subscription,*^  and  on  the  faith 
of  the  subscriber's  promise,  money  or  labor  is  expended  and  liability  incurred.* 

Sheidley,  138  Mo.  672,  60  Am.  St.  Rep.  576; 
Miller  v.  Preston,  4  N.  Mex.  314. 

■abHDripUoB  to  fK-axistiiiK  Indflbtadnm 
Vot  EafmMble.  —  Des  Moines  University  v. 
Livingston,  65  Iowa  202;  Kane  First  Cong. 
Church  V.  Griffith,  17  Pa.  Co.  Ct.  614. 

FrMching  tha  Goapel  has  been  held  sufficient 
consideration.  Somer  v.  Miner,  9  Conn.  458; 
Whitestown  First  Religious  Soc.  v.  Stone,  7 
Johns.  (N.  Y.)  iiz;  DiefFendorf  v.  Reformed 
Calvinist  Church,  20  Johns.  (N.  Y.)  12. 

Sifliulon  of  Xiiowledgo  and  Advanoement  of 
BgleBoa  are  not,  it  has  been  held,  in  themselves 
a  sufficient  consideration  to  uphold  a  subscrip- 
tion. Bridgewater  Academy  v.  Gilbert,  2  Pick. 
(Mass.)  579,  13  Am.  Dec.  457.  See  also  Hamil- 
ton College  V.  Stewart,  i  N.  Y.  581. 

6,  Konl  OUigation. —  Stokes's  Estate,  14 
Phila.  (Pa.)  asL  38  Leg.  Int.  (Pa.)  12. 

But  see  Caul  v.  Gibson,  3  Pa.  St.  416,  wherein 
it  is  held  that  a  moral  obligation  has  ever  been 
held  sufficient  to  support  an  express  promise 
but  not  an  implied  one. 

7.  SabMqiMnt  Consideration.  —  Amherst  Acad- 
emy V.  Cowls,  6  Pick.  fMass.)  427,  17  Am. 
Dec.  387 ;  Phillips  Limerick  Academy  v.  Davis, 
II  Mass,  113,  6  Am.  Dec.  162;  Presbyterian 
Church  V.  Cooper,  iia  N.  Y.  517,  8  Am.  St. 
Rep.  7<!'7.  See  also  Keuka  College  v.  Ray,  41 
N.  Y.  App.  Div.  200,  affirmed  167  N.  Y.  96. 

S.  Bdioro  BoHisslon  of  Saboorlption.  —  Thomp- 
son V,  Mercer  County,  40  111.  379;  Irwin  v. 
Webster,  4  Ohio  Cir.  Dec.  590,  7  Ohio  Cir.  Ct. 
269.    See  infra,  this  title.  Rescission. 

9.  Expenditures  on  Faith  of  Subscription  — 
United  States.  —  Sturges  v.  Colby,  2  Flipp.  (U. 
S.)  163. 

Connecticut.  —  Berkeley  Divinity  School  v, 
Jarvis,  32  Conn.  412;  North  Ecclesiastical  Soc. 
V,  Matson,  36  Conn.  26. 

Georgia.  —  Wilson  v.  Savannah  First  Fred). 
Cbturch,  56  Ga.  554. 


County,  loi  Ind.  553.  See  also  the  title  Datb, 
vol.  8,  p.  728. 

1.  f^M  IToad  Vet  B»  Vamsd.  —  Farmington 
Academy  v.  Allen,  14  Mass.  17a,  7  Am.  Dec 
201  ;  First  Universalist  Church  v.  Fungs,  126 
Mich.  670;  Egan  v.  Booocum,  38  N^.  577.  See 
also  infra,  this  title,  Parties  to  Subscription, 

2,  Cooper  v.  McCrimmin,  33  Tex.  383,  7  Am. 
Rep.  268.  See  tue  title  Rewards,  vol.  24,  p. 
940. 

S.  Consideration. —  Barnes  v.  Ferine,  15  Barb. 
(N,  Y.)  249;  Troy  Conference  Academy  v. 
Nelson,  24  Vt  189. 

4.  DsIiTory,  —  Heller  v.  Elwood  Board  of 
Trade,  18  Ind.  App.  18S;  White  v.  Crosby, 
(Tex.  Civ.  App.  1899)  51  S.  W.  Rep.  3S0- 

0.  Oonslderation  Veoesfary  —  Arkansas.  — 
Rogers  v.  Galloway  Female  College,  64  Ark. 
627. 

Illinois,  —  Thompson  v.  Mercer  County,  40 
111.  379- 

MasMoehusetts.  —  Phillips  Limerick  Academy 
V.  Davis,  II  Mass.  113,  6  Am.  Dec.  i6a;  Bontell 
V.  Cowdin,  9  Mass.  254. 

Missouri.  —  Methodist  Orphans'  Home  Assoc. 
V.  Sharp,  6  Mo.  App.  150. 

New  York.  —  Stewart  v.  Hamilton  College, 
3  Den,  (N,  Y.)  403;  Stoddard  v.  Cleveland, 
(Supm.  Ct  Gen,  T.)  4  How.  Pr.  (N.  Y.)  148; 
Hull  V.  Pearson,  38  N.  Y.  App.  Div.  588. 

Ohio.  —  Snttott  V.  Otterbein  University,  4 
Ohio  Cir.  Dec.  627,  7  Ohio  Cir.  CL  343- 

Pennsylvania.  —  Stokes's  Estate,  14  Phila. 
(Pa.)  251.  38  Leg.  Int.  (Pa.)  la. 

Virginia.  —  Gait  v.  Swain,  g  Gratt.  (Va.)  633, 
60  Am.  Dec.  311. 

Vermont.  —  Troy  Conference  Academy  v. 
Nelson,  24  Vt.  189. 

See  also  the  title  CoHsmEiUTioM,  vol.  6,  p. 
667. 

Vot  Xnentlal  Oat  tiu  SatHribsr  BsrlTS  koj 
BniAt  frOM  tlM  FnmlN.  —  School    Diet.  v. 
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5.  Complianoe  with  Ternu  of  Suluoription.  —  Where  the  subscription  is  made 
on  condition  that  something  be  done  or  that  a  certain  amount  of  money  in  the 
aggregate  be  subscribed,  the  performance  of  the  condition  by  the  payee  or  hy 
the  party  accepting  tlie  terms  of  the  offer  constitutes  a  consideration  sufficient 
to  support  the  subscriber's  promise.  ^ 


lUmois.  —  Prror  v.  Cain,  as  111.  392;  Gris- 
wold  V.  Vtoria  University,  26  111.  41.  79  Am. 
Dec.  361 ;  Thompson  v.  Mercer  County,  40  111. 
379;  McClure  v.  Wilson,  43  HI.  35*;  M.  E. 
Church  V.  Garvey,  53  III.  401.  5  Am.  Rep.  51; 
Snell  V.  M.  E.  Church  Soc,  58  111.  390;  Ken- 
tucky Baptist  Education  Soc.  v.  Carter,  72  111. 
347;  Hall  V.  Virginia,  91  III.  535;  Beach  v. 
First  M.  E.  Church,  96  III.  177;  Whitsitt  v. 
Preemption  Presb.  Church,  no  111.  125;  Hnd- 
lon  V.  Green  Hill  Seminary  Corp.,  "3  lU. 
618;  Richelieu  Hotel  Co.  v.  International  Mili- 
tary Encampment  Co.,  140  111.  348,  23  Am.  St. 
Rep.  234;  Friedline  v.  Carthage  College,  23'  111. 
App.  494 ;  Lincoln  University  v.  Hepley,  28 
111.  App.  629 ;  Kinsley  V.  International  Military 
Encampment  Co.,  41  111.  App.  259;  Robertson 
V.  March,  4  lit  198, 

Indima.  —  Peirce  ».  Ruley,  s  Ind.  69 ;  North- 
westem  Conference  v.  Myers,  36  Ind.  375. 

/owa.  —  Simpson  Centenary  College  v.  Bryan. 
50  Iowa  293;  United  Presb.  Church  v.  Baird, 
60  Iowa  237 ;  Des  Moines  University  v.  Liv- 
ingston, 65  Iowa  202 ;  Ft.  Madison  First  M.  E. 
Church  V.  Donnell,  110  Iowa  5. 

Kansas.  —  White  v.  Scott,  26  Kan.  476. 

Kentucky.  —  Collier  v.  Baptist  Education 
Soc,  8  B.  Mon.  (Ky.)  68. 

Maine.  —  Foxcroft  Academy  v.  Favor,  4  Me. 
382;  Carr  v.  Bartlett,  72  Me.  120;  Maine  Cent. 
Institute  v.  Haskell,  73  Me.  140;  Haskell  v. 
Oak,  75  Me.  519. 

Maryland.' — Gittings  v.  Mayhew,  6  Md.  113. 

Massachusetts.  —  Watkins  v.  Eames,  9  Cush. 
(Mass.)  537 ;  Bryant  v.  Goodnow,  s  Pick. 
(Mass.)  228:  Church  Trustees  v.  Stetson,  5  Pick. 
(Mass.)  506;  Mirick  v.  French,  2  Gray  (Mass.) 
420;  Ives  V.  Sterling,  6  Met  (Mass.)  310; 
Homes  v.  Dana,  12  Mass.  190,  7  Am.  Dec.  55 ; 
Farmtngton  Academy  v.  Allen,  14  Mass.  172,  7 
Am.  Dec.  201 ;  Cottage  St.  M.  E.  Church  v. 
Kendall,  121  Mass.  528,  23  Am.  Rep.  286. 

Michigan.  —  Wesleyan  Seminary  f.  Fisher,  4 
Mich.  515;  Underwood  v.  Waldron,  12  Mich. 
73;  Comstock  V.  Howd,  15  Mich.  237;  Baker 
V.  Johnston,  21  Mich.  319;  Stevens  v,  Corbitt, 
33  Mich.  458;  Mich^an  Midland,  etc.,  R.  Co. 
0.  Bacon,  33  Mich.  466 ;  Tower  v.  Detroit,  etc. 
R.  Co.,  34  Mich.  sag. 

Minnesota.  —  Bohn  Mfg.  Co.  v.  Lewis,  45 
Minn.  164;  Albert  Lea  Collie  v.  Brown,  88 
Minn.  524. 

Missouri.  —  Koch  v.  Lay,  38  Mo.  147;  School 
Dtst.  V.  Sheidtey,  138  Mo.  672,  60  Am.  St.  Rep. 
576;  Davis  V.  Johnson,  49  Mo.  App.  240;  Conn. 
V.  McCollough,  12  Mo.  App.  356 ;  James  v. 
Clough,  25  Mo.  App.  147;  Swain  v.  Hill,  30 
Mo.  App.  436;  McClanahan  v.  Payne,  86  Mo. 
App.  284 ;  Christian  University  v.  Hoffman,  95 
Mo.  App.  488. 

Nebraska.  —  Homan  v.  Steele,  18  Neb.  652. 

New  Hampshire.  —  George  v.  Harris,  4  N. 
H.  533,  17  Am.  Dec.  446;  Osborn  v.  Crosby,  63 
N.  H.  583. 


New  Mexico.  —  Miller  v.  Preiton,  4  N.  Mex. 
314. 

New  York.  —  Barnes  v.  Ferine,  15  Barb.  (N. 
Y.)  249,  affirmed  12  N.  Y.  18 ;  Reformed  Protes- 
tant Dutch  Church  v.  Brown,  29  Barb.  (N. 
Y.)  335  ;  Wayne,  etc..  Collegiate  Institute  v. 
Smith,  36  Barb.  (N.  Y.)  576;  Van  Rensselaer 
V.  Aikin,  44  Barb.  (N.  Y.)  547;  M'Auley  v. 
Billenger,  ao  Johns.  (N.  Y.)  89;  Presbyterian 
Soc  V.  Beacb,  74  N.  Y.  7a;  Keuka  Coll^  v. 
Ray,  41  N.  Y.  App.  Div.  200,  aMrmed  167  N.  Y. 
96. 

Ohio.  —  Ohio  Wesleyan  Female  College  v. 
Higgins,  16  Ohio  St.  20;  Irwin  v.  Webster,  4 
Ohio  Cir.  Dec.  590,  7  Ohio  Cir.  Ct.  269. 

Pennsylvania.  —  Stokes's  Estate,  14  Phila. 
(Pa.)  251.  38  Leg.  Int.  (Pa.)  12;  Caul  v.  Gih^ 
son,  3  Pa.  St.  416;  Ryerss  v.  Presbyterian 
Congregation,  33  Pa.  St.  114. 

Texas.  —  Hopldns  v.  Upshur,  20  Tex.  89, 
cited  in  Williams  v.  Regan,  59  Tex,  440 ;  Doyle 
V.  Glasscock,  24  Tex.  200;  Cooper  v.  McCrim- 
min,  33  Tex.  383,  7  Am.  Rep.  268;  Gulf,  etc., 
R.  Co.  V.  Neely,  64  Tex.  344. 

yermont,  —  State  University  v.  Buell,  2  Vt. 
48;  State  Treasurer  v.  Cross,  9  Vt.  289,  31  Am. 
Dec.  626. 

f'lrrmia.  —  Gait  v.  Swain,  9  GratL  (Va.) 
633,  60  Am.  Dec.  311. 

Wisconsin.  —  Eyclesbimer  v.  Van  Antwerp, 
13  Wis,  546;  Superior  Consol.  Land  Co.  v. 
Bickford,  93  Wis.  220.  citing  with  approval 
24  Am.  and  Eng.  Ekcyc.  or  Law  (ist  ed.) 

331- 

But  see  Bridgewater  Academy  v.  Gilbert,  2 
Pick.  (Mass.)  579,  13  Am.  Dec.  457,  wherein 
it  is  held  that  the  beginning  to  provide  materials 
on  the  faith  of  the  atdwcripdon  paper  alone  is 
not  sufficient  to  show  that  expenses  have  been 
incurred  at  the  implied  request  of  the  anb- 
scriber. 

Where  Nothing  Is  Dons  or  Attempted  upon  the 
invitation  or  request  of  the  subscribers  or  other- 
wise than  as  individuals  interested  in  promot- 
ing the  general  object  in  view,  and  no  liability 
is  incurred  on  the  strength  of  the  subscriptions 
upon  reqaest  of  the  sobscribers,  there  Is  no 
consideration.  Presbyterian  Church  v.  Cooper, 
112  N,  Y.  517,  8  Am.  St.  Rep.  767. 

BornnrlngKooey  on  the  faith  of  the  subscrip- 
tions is  a  sufficient  consideration.  M.  E.  Church 
V.  Garvey,  53  111.  401,  5  Am.  Rep.  51;  United 
Preab.  Church  v.  Baird,  60  Iowa  237. 

Ezpenie  loonmd  on  Faith  of  Aaj  PartieB* 
lar  fchMripdM  is  not  necessary.  Capelle  v. 
Trinity  M.  E.  Church.,  it  Nat.  Bankrj  Reg.  536, 
S  Fed.  Cas.  No,  2,392. 

1.  Complianoe  wl^  Tenua  of  Sabforiptlon  — 
Illinois.  —  Thompson  v.  Mercer  County,  40  III. 
379;  Miller  V.  Ballard,  46  III.  377;  Keotucl^ 
Baptist  Education  Soc.  v.  Carter,  72  111.  247. 

Indiana.  —  Johnson  v.  Wabash  College,  a 
Ind.  555 ;  Rpch  v.  Roanoke  Classical  Seminary, 
56  Ind.  198. 
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An  Obligfttioa  lmpoMdbrI«w«BtheFarM  to  apply  a  fund  to  carrying  out  the  chari- 
table and  benevolent  purpose  of  an  institution  and  the  intention  of  the  sub- 
scriber furnishes  sufficient  consideration.' 

6.  Matual  Promises.  —  It  has  been  held  that  when  several  persons  promise 
to  contribute  to  a  common  object  desired  by  all,  the  promise  of  each  may  be 
a  good  consideration  for  the  promise  of  others ;  *  but  this  holding  has  been 
severely  criticised  by  some  courts,  wherein  it  has  been  held  that  the  doctrine 
is  unsound,  and  that  the  subscription  cannot  be  enforced  unless  the  promisee 
has,  in  reliance  on  the  promise,  done  something  and  it  is  not  enough  that 
some  one  has  been  led  to  subscribe  by  the  subscription  of  others.* 


Iowa. —  McDonald  v.  Gray,  ii  Iowa  508,  79 
Am.  Dee.  509. 

Massachusetts.  —  Williattu  College  v,  Dan- 
forth.  13  Pick.  (Mass.)  541 ;  Thompsoa  v.  Page, 
t  Met  (Mass.)  565. 

New  York.  —  Marie  ».  Garrison,  83  N.  Y.  14; 
Keuka  College  v.  Ray,  41  N.  Y.  App.  Div.  aoo, 
affirmed  167  N.  Y.  96 ;  Van  Rensselaer  v.  Aildn, 
44  Barb.  (N.  Y.)  S47 ;  Stewart  v.  Hamilton  Col- 
lege, 3  Den.  (N.  Y.)  403;  Reformed  Protes- 
tant Dutch  Church  v.  Brown.  (Supm.  Ct.  Gen. 
T.)  17  How.  Pr.  (N.  Y.)  287,  29  Barb.  (N.  Y.) 
335,  affirmed  4  Abb.  App.  Dec.  (K.  Y.)  31,  24 
How.  Pr.  (N.  Y.)  76;  Hammond  v.  Shepard, ' 
(Supm.  Ct.  Gen.  T.)  29  How.  Pr.  (N.  Y.)  188; 
Reformed  Protestant  Dutch  Church  v.  Harden- 
berg,  (Supm.  Ct.  Gen.  T.)  48  How.  Pr.  (N. 
Y.)  414:  Bort  V.  Snell,  39  Hun  (N.  Y.)  388. 

Ohio.  —  Irwin  v.  Lombard  University,  56 
Ohio  St  9i  <So  Am,  St  Rep.  737 ;  Farmers'  Col- 
1^  V.  McHicken,  3  Disney  (Ohio)  49S- 

Oregon. —  Philmatb  College  v.  Hartless,  6 
Or^n  158,  35  Am.  Rep.  510. 

Tennessee.  —  Macon  v.  Sheppard,  3  Humph, 
(Teno.)  33S-  ■ 

Texas.  —  Cooper  r.  McCrimmin,  33  Tex.  383, 
7  Am.  Rep.  368 ;  Damall  v.  Ljron,  (Tex.  App. 
1893)  19  S.  W.  Rep,  S06. 

Vermont.  —  Troy  Conference  Academy  v. 
Nelson,  34  Vt  189. 

Wisconsin.  —  La  Fayette  County  Monnmrat 
Corp.  V.  Magoon,  73  Wis.  627 ;  La  Fayette 
County  Monument  Corp.  v.  Ryland,  80  Wis. 
39. 

Where  the  ConditiAns  of  a  Babseription  Are  ITot 
OvnpUed  with,  the  agreement  of  the  subscriber 
to  pay  the  amount  of  his  subscription  notwith- 
standing the  failure  to  comply  with  such  con- 
ditions Is  witfaotit  consideration.  Schuler  v. 
HytoQ,  48  Kan.  382. 

1.  Lagftl  OUlgatlon  Soffielent  OonslderatiNi.  — 
Collier  v.  Baptist  Education  Soc.,  8  B.  Mon. 
(Ky.)  68;  Kentucky  Female  Ofldian  School  v. 
Fleming,  10  Bush  (Ky.)  234. 

%.  Ktttoal  FroaltH  Oood  ComUmttm  —  Cali- 
fomio.  —  Christian  CoU^  v.  Hendley,  49  Cal. 
347- 

ConmeeHcui.  —  Berkeley  Divjoity  School  v. 
Jarris,  33  Conn.  413. 

Delaware.  —  Norton    v.    Janvier,    5  Harr. 

(Del.)  346. 

Georgia. — 'Wilson  v.  Savannah  Fint  Preab, 
Chtuxh,  56  Ga,  554- 

Indiana.  —  Peirce  v.  Ruley,  5  Ind.  6g  ;  Higert 
V.  Indiana  Asfaury  University,  53  Ind.  336; 
Petty  V.  Church  of  Christ,  95  Ind.  378 ;  Rothen- 
herget  V.  Oick,  33  Ind.  App.  388, 

MaMsaehmtetts.  —  Williams  College  v.  Dan- 


forth,  13  Pick.  (Mass.)  541;  Thompson  v.  Page, 
I  Met  (Mass.)  565;  Ivea  v.  Sterling,  6  Met 
(Mass.)  3to.  See  dicta  in  Church  Tmsteea  v; 
Stetson,  5  Pick.  (Mass.)  508;  Watkins  if. 
Fames,  9  Cash,  (Mass.)  537. 

Minnesota.  —  Culver  v.  Banning,  19  Minn. 
303- 

Michigan.  —  Underwood  v,  Waldron,  12  Mich. 
73;  Comstock  V.  Howd,  15  Mich.  337;  First 
Universalist  Church  v.  Funga,  126  Midi,  670. 
Waters  v.  Union  Trust  C6«  129  Mich.  640. 

Missouri.  —  New  Lindell  Hotel  Co.  v.  Smith, 
13  Mo.  App.  7. 

Nebraska.  —  Fremont  Ferry,  etc.,  Co.  v.  Fuhi^ 
man,  8  Neb.  99;  Homan  v.  Steele,  18  N^.  652; 
Armann  v.  Buel,  40  Neb.  803. 

New  Hampshire.  —  Geoige  v.  Harris,  4  N.  H. 
533,  17  Am.  Dec.  446;  Congr^ational  Soc.  v. 
Perry,  6  N.  H.  164,  25  Am.  Dec  455 ;  O shorn 
V.  Crosby,  63  N.  H.  583,  citing  George  v.  Harris, 
4  N,  H.  533,  17  Am.  Dee.  446,  and  Moore  v. 
Chesley,  17  N.  H.  151. 

New  York.  —  Eastern  Plank  Road  Co.  v. 
Vaughan,  20  Barb.  (N.  Y.)  157;  Poughkeepsie, 
etc..  Plank  Road  Co.  v.  Griffin,  21  Barb.  (N.  Y.) 
454;  Stewart  v,  Hamilton  College,  3  Den.  (N. 
Y.)  403 ;  McAuley  v.  Billenger,  ao  Johna.  (N. 
Y,)  89. 

Wisconsin.  —  Lathrop  v.  Knapp,  37  WJs.  314. 

iaiNMrlpttoa  M  bdMMisat  to  Othm. — A  sub- 
scription made  for  the  purpose  of  being  shown 
to  third  persons,  as  an  inducement  for  sub- 
scriptions by  them,  which  is  so  shown  and 
presumptively  accomplishes  such  purpose,  is 
based  upon  a  sufficient  consideration.  Pierspn's 
Estate,  6  Pa.  Dist  33. 

S.  Wntnil  rromlssB  TTnt  Snffielent  Gonalderation 
—  Maine.  —  Carr  v.  Bartlett,  73  M&  lao;  Fox- 
croft  Academy  v.  Favor,  4  Me.  383. 

Massachusetts.  —  Cottage  St  M,  E.  Church  v. 
Kendall,  121  Mass.  528,  23  Am.  Rep.  266, 
criticising  Bryant  v.  Goodnow,  s  Pick.  (Mass.) 
228,  and  overruling  the  dicta  in  Church  Trus- 
tees, etc.,  V.  Stetson,  5  Pick.  (Mass.)  508,  and 
Watkins  v.  Fames,  9  Cush.  (Mass.)  538. 

Minnesota.  —  Culver  v.  Banning,  19  Minn. 
303- 

Missouri.  —  Methodist  Orphans'  Home  Assoc. 
V.  Sharp,  6  Mo.  App.  150;  McClanaban  v. 
Pajme,  86  Mo.  App.  384. 

New  York.  —  Presbyterian  Church  v.  Cooper, 
112  N,  Y.  517,  8  Am.  St  Rep.  767;  Hamilton 
College  V.  Stewart,  i  N.  Y.  581  [.overruling  the 
doctrine  of  the  chancellor  in  that  case  when  it 
was  before  the  court  of  error,  2  Den.  (N.  V.) 
417] ;  Barnes  v.  Perinr.  is  N.  Y.  18. 

North  CaroHna.  —  Kelly  v.  Oliver,  113  N. 
Car.  443< 
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AeoaptiBM  tA  a  BateBd^ttoB  implies  a  promise  to  hold  and  appropriate  funds 
subscribed  in  conformity  with  the  terms  and  objects  of  the  subscription,  and 
thus  mutual  and  independent  promises  are  made,  which  constitute  a  legal  and 
sufficient  consideration  for  each  other.* 

IV.  AccsFTAXCE  —  1.  In  General.  —  To  make  a  subscription  binding  it  must 
be  accepted,  as  any  other  promise  or  offer,  and  if  this  is  not  done  within  a 
reasonable  time  the  subscription  is  a  mere  offer  and  cannot  be  enforced.* 

After  06  Snth  of  ft  SabHribar  the  proposal  is  not  open  to  acceptance.* 

2.  Express  Acceptance.  —  Where  the  terms  of  the  subscription  stipulate 
that  an  express  acceptance  is  required,  such  acceptance  is  a  prerequisite  to  the 
validity  of  the  contract.* 

3.  Lnplied  Acceptance.  —  In  the  absence  of  a  stipulation  in  the  subscription 
requiring  an  acceptance  in  express  terms,  no  formal  acceptance  is  necessary. 
The  assumption  of  a  liability  or  obligation,  or  the  doing  of  some  unrequired 
act  such  as  the  expending  of  money  or  labor  in  accordance  with  and  upon  the 
faith  of  the  subscription,  is  a  sufHcient  acceptance.' 


1.  AwwpUBM  «f  Snbterlpttoa  Good  OonalderatlMi. 

—  Barnett  v.  Franklin  College,  lo  Ind.  App. 
103;  Fryeburg  Parsonage  Fund  v.  Ripley,  6 
Me.  552;  Maine  Cent.  Institute  v.  Haskell,  73 
Me.  140;  Amherst  Academy  v.  Cowles,  6  Pick. 
(Mass.)  427,  17  Am.  Dec.  387;  Williams  Col- 
lege  V.  Danforth,  is  Pick.  (Mass.)  541 ;  Thomp- 
son V.  Paige,  I  Met  (Mass.)  565;  Ladies* 
Connate  Institute  v.  French,  16  Gray  (Mass.) 
196.  See  contra,  Johnson  v.  Otterbein  Univer- 
sity, 41  Ohio  St  527, 

S.  Satascrlptiflo  Most  Be  Aeoeptsd — Arkansas. 

—  Turner  v.  Baker,  30  Ark.  186. 
Idaho,  —  Broadbent  v.  Johnson,  3  Idaho  325. 
Maine.  —  Wisevell   v.   Bresnahan,   84  Me. 

397- 

Massaehusetts.  —  Cottage  St  M.  E.  Churdi 
V.  Kendall,  lai  Mass.  528,  23  Am.  Rep.  386. 

Nno  York.  —  Utica,  etc.,  R.  Co.  v.  Brincker- 
hoff,  21  Wend.  (N.  Y.)  139,  34  Am.  Dec.  220. 

Texas,  —  Ft  Worth,  etc.,  R.  Co.  v.  Linsey, 
It  Tex.  Civ.  App.  244. 

Virginia.  —  Gault  v.  Swain,  9  Gratt.  (Va.) 
£33,  60  Am.  Dec,  311. 

Wisconsin.  —  M.  E.  Church  v.  Sherman,  36 
Wis,  404;  Leonard  v.  Lent,  43  Wis.  83. 

9.  Vo  A0wptu«0  After  Daatb  «f  lobMmir.  — 
Phipps  V.  Jones,  20  Pa.  St  260,  59  Am.  Dec. 
708.    See  infra,  this  title.  Rescission. 

4.  BjLpgBM  Aooeptaaoo.  —  Wiswell  v.  Bresna- 
ban,  84  Me.  397. 

B.  AosspUnM  Impllad — United  Stales. —  Stur- 
ges  V.  Colby,  2  Flipp.  (U.  S.)  163. 

California.  —  Grand  Lodge,  etc,  r.  Famfaam, 
70  CaL  158. 

Connecticut.  —  Berkeley  Divinity  School  v. 
Jarvis,  32  Conn.  412;  North  Ecclesiastical  Soc. 
V.  Matson,  36  Conn.  26. 

Georgia.  —  Wilson  v.  Savannah  First  Presb. 
Church,  s6  Ga.  554. 

Illinois.  —  Robertson  v.  March,  4  111.  198 ; 
Friedltne  v.  Carthage  College,  23  III.  App.  494; 
Ijncoln  University  v.  Hepley.  28  111.  App.  629; 
Kinsley  v.  International  Military  Encamp- 
ment Co.,  41  111.  App.  3S9;  Pryor  v,  Cain,  35 
III.  293 ;  (^riswold  v.  Peoria  University,  26 
III.  41,  79  Am.  Dee.  361 ;  Thompson  v.  Mercer 
County,  40  111.  379;  McClure  v.  Wilson,  43  III. 
356:  Miller  v.  Ballard.  46  HI.  377;  M.  E. 
Church  V.  Garvey,  53  III.  401,  5  Am.  Rep.  51 ; 
Snell  V.  M.  E.  Church  Soc.,  58  III.  390 ;  Ken- 


tucky Baptist  Education  Soc  v.  Carter,  73  111. 
347 ;  JIall  V.  Virginia,  91  I11.-53S  ;  Beach  v.  First 
M.  E.  Church,  96  HI.  i77;  Witsitt  v.  Pre- 
emption Presb.  Church,  110  ill.  125;  Hudson  0. 
Green  Hill  Seminary  Corp.,  113  111.  618;  Riche- 
lieu Hotel  Co.  V.  International  Military  En- 
campment Co.,  140  lU.  348,  33  Am.  St  Rep. 
'34- 

Indiana.  —  Johnson  v.  Wabash  CoIlc«e,  a 
Ind.  555  ;  Peirce  v.  Ruley,  5  Ind.  69;  Nnili- 
westem  Conference  v.  Myers,  36  lad.  375; 
Roche  V,  Roanoke  Classical  Seminary,  56  Ind. 
198. 

Iowa.  —  McDonald  v.  Gray,  1 1  Iowa  508,  79 
Am.  Dec  509 ;  Simpson  Centenary  College  v. 
Bryan,  50  Iowa  393;  United  Presb.  Church  v. 
Baird,  fio  Iowa  337 ;  Des  Hoines  University  v. 
Livingston,  65  Iowa  303 ;  HcCabe  if.  O'Connor, 
69  Iowa  134;  Cottage  Hoaj^tal  v.  Merrill,  9a 
Iowa  649 ;  Ft  Madison  First  M.  E.  Church  o. 
Donneil,  no  Iowa  5. 
Kansas.  —  White  v.  Scott,  26  Kan,  476. 
Kentucky.  —  Collier  v.  Baptist  Education 
Soc,  8  B.  Mon.  (Ky,)  68, 

Maine.  —  Foxcroft  Academy  v.  Favor,  4  Me, 
383;  Carr  v.  Bartlett,  7a  Me.  lao;  Maine  Cent 
Institute  V.  Haskell,  73  Me.  140;  Haskell  v. 
Oak,  75  Me,  519. 
Maryland.  —  Gittings  v.  Mayhew,  6  Md.  113. 
Massachusetts.  —  Watkins  f .  Eames,  9  Cush. 
(Mass.)  537 ;  Bryant  v.  Goodnow,  5  Pick. 
(Mass.)  228;  Church  Trustees  v.  Stetson,  s 
Pick.  (Mass.)  506;  Williams  College  v.  Dan- 
forth,  12  Pick.  (Mass,)  541 ;  Mirick  v.  French, 
a  Gny  (Mass.)  420 ;  Thompson  v.  Page,  i  Met. 
(Mass.)  s6s'.  Ives  v.  Sterling,  6  Met  (Mass.) 
310;  Homes  v.  Dane,  12  Mass.  190,  7  Am,  Dec. 
55 ;  Farmington  Academy  v.  Allen,  14  Mass. 
172.  7  Am,  Dec.  201 ;  Cottage  St  M.  E.  Church 
V.  Kendall,  121  Mass,  528,  23  Am.  Rep.  286. 

Michigan.  —  Wesleyan  Seminary  v.  Fisher,  4 
Mich.  515;  Underwood  v.  Waldron,  12  Mich, 
73:  Comstock  V.  Howd,  15  Mich.  237;  Baker 
V.  Johnston,  31  Mich.  319;  Sfeveos  v.  Cortritt, 
33  Mich.  458;  Michigan  Midland,  etc,  R.  Co. 
V.  Bacon,  33  Mich.  466 ;  Tower  v.  Detroit  etc, 
R,  Co,,  34  Mich,  329. 

'  Minnesota.  —  Bohn  Mfg.  Co.  v.  Lewia,  45 
Minn.  164;  Albert  Lea  College  v.  Brown,  88 
Minn.  524. 

Missomi.  —  Koch  v.  Lay,  38  Mo.  147;  School 
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T.  GomnONS — 1.  In  General.  —  A  subscription  maybe  conditional.  If 
particular  terms  are  prescribed,  these  terms  in  themselves  are  conditions 
precedent,  and  the  subscriber  is  bound  upon  compliance  therewith  and  not 
otherwise.  * 

A  Mituilal  Batk«r  thu  »  UtanI  CompUan—  with  the  conditions  is  usually 
sufficient.    But  at  least  a  substantial  performance  is  essential.* 


DIst.  V.  Sheidlejr,  138  Mo.  67a,  60  Am.  St 
Rep.  576;  Davis  v.  Johnson,  49  Mo.  App.  340; 
Conn  V.  McCoUough,  12  Mo.  App.  356;  James 
V.  Clough,  35  Mo.  App.  147;  Swain  v.  Hill,  30  ^ 
Mo.  App.  436 ;  McCIanahan  v.  Payne,  86  Mo. 
App.  384;  Christian  University  v.  Hoffman,  95 
Mo.  ^p.  488. 

Ntbnuka.  —  Homan  v.  Steele,  18  Ndi.  653. 
.  Ntw  HampMkirt.  —  GtoTgt  v.  Harris.  4  N.  H. 
533,  I ;  Am.  Dec.  446 ;  Osbom  v.  Oosby,  63  N. 
H.  583. 

New  Mexico.  —  Miller  v,  Preston,  4  N.  Mex. 
314. 

New  York.  —  Presbyterian  Soc.  r.  Beach,  74 
N.  Y.  7a;  Marie  v.  Garrison,  83  N.  Y.  14; 
Keuka  College  v.  Say,  41  N.  Y.  App.  Div.  aoo, 
cMrmed  167  N.  Y.  96;  Barnes  v.  Ferine,  15 
Barb.  (N.  Y.)  349,  (Oirmed  12  N.  Y.  18;  Re- 
formed Protestant  Dutch  Church  v.  Brown,  39 
Barb.  .(N.  Y.)  335;  Wayne,  etc..  Collegiate 
Institute  v.  Smith,  36  Barb.  (N.  Y.)  576 ;  Van 
Rensselaer  v.  Aikin,  44  Barb.  (N.  Y.)  547; 
Stewart  v.  Hamilton  College,  2  Den.  (N.  Y.) 
403 ;  Reformed  Protestant  Dutch  Church  v. 
Brown,  (Supm.  Ct.  Gen.  T.)  17  How.  Pr.  387, 
39  Barb.  (N.  Y.)  33s,  aMrmed  4  Abb.  App. 
Dec.  (N.  Y.)  31,  24  How.  Pr.  (N.  Y.)  76; 
Hammond  v.  Shepard,  (Supm.  Ct.  Gen.  T.)  29 
How.  Pr.  (N.  Y.)  188 ;  Reformed  ProtesUnt 
Dutch  Church  v.  Hardenbergh,  (Supm.  Ct.  Gen. 
T.)  48  How.  Pr.  (N.  Y.)  414 ;  Bort  v.  Sncll,  39 
Hun  (N.  Y.)  388;  M'Auley  v.  Billengcr,  30 
Johns.  (N.  Y.)  89;  Keoka  College  v.  Ray,  41  N. 
Y.  App.  Div.  300,  aMrmed  167  N.  Y.  96. 

Ohio.  —  Ohio  Wesleyan  Female  College  v. 
Higgins,  16  Ohio  St.  ao ;  Irwin  v.  Lombard 
University,  56  Ohio  St.  9,  60  Am.  St.  Rep.  727; 
Farmers'  CoU^  v.  McMicken,  3  Disney  (Ohio) 
495 ;  Irwin  V.  Webster,  4  Ohio  Cir.  Dec.  59^  7 
Ohio  Cir.  Ct.  269. 

Oregon.  —  Philomath  College  v.  Hartless,  6 
Oregon  158,  35  Am.  Rep.  510. 

Pennsylvania.  —  Ryerss  v.  Presbyterian  Con- 
gregation, 33  Pa.  St.  114;  Stokes's  Estate,  14 
Phila.  (Pa.)  251,  38  Leg.  Int.  (Fa.)  12;  Caul 
V.  (libson,  3  Pa.  St.  416. 

Tennessee.  —  Macon  v.  Sbeppard,  2  Humpb. 
(Tenn.)  335. 

Texas.  —  Hopkins  v.  Upshur,  20  Tex.  89,  70 
Am.  Dec.  37S :  Cooper  v.  McOimmin,  33  Tex. 
383,  7  Am.  Rep.  368 ;  Williams  v.  Rogan,  59 
Tex.  438;  Gulf,  etc.,  R.  Co.  v.  Neely,  64  Tex. 
344 ;  Damall  v.  Lyon  (Tex.  App.  1893)  19  S.  W. 
Rep.  506. 

Vermont.  —  State  University  v.  Buell,  a  Vt 
48;  State  Treasurer  v.  Qnaa,  9  Vt  289.  31 
Am.  Dec.  626 ;  Troy  Conference  Academy  v. 
Nelson,  24  Vt.  189. 

Virginia. —  Gait  v.  Swafn,  9  Gratt.  (Va.) 
A33,  60  Am.  Dec.  311. 

Wisconsin.  —  Eyclesbimer  v.  Van  Antwerp, 
13  Wis.  546;  La  Fayette  County  Monument 
Owp.  V.  Magoon,  73  Wis.  637;  La  Fayette 

s6i 


County  Monument  Corp.  v.  Ryland,  80  Wis. 
39;  Superior  Consol.  Land  Co.  v.  Bickford,  93 
Wis.  220,  citing  with  approval  34  Au.  AND 
Ehcyc.  of  Law  (ist  ed.)  331. 

1,  Conditions  Koit  Be  YmtatrntA— United 
Stales.  —  Cincinnati,  etc.,  R.  Co.  v.  Bensley, 
ji  Fed.  Rep.  738,  6  U.  S.  App.  115. 

ItKnois.  —  Thompson  v.  Mercer  Counw,  40 
III.  379.  ^ 

Indiana. —  Suit  v.  Warren  School  Tp.,  8  Ind. 
App.  655- 

Iowa. — .Wrought  Iron  Bridge  Co.  v.  Greene, 
53  Iowa  562 ;  Burlington  First  M.  E.  Church  v. 
Sweny,  8s  Iowa  637 ;  Keys  v.  Weaver,  95  Iowa 
13. 

Maine.  —  Wiswell  v.  Breanahan,  84  Me.  397. 
Michigan.  —  Sicldes  v.  Andovon,  63  Mich. 
4*1. 

MissistippL  — Pratt  v.  Canton  Cotton  Co, 
SI  Miss.  470. 
Missonri.  —  Martin  v.  Creech,  $8  Mo.  App. 

391. 

Nebraska.  —  Fremont  Ferry,  etc.,  Co.  V. 
Fuhrman,  S  Neb.  99. 

New  Hampshire.  —  Porter  v.  Rqrmond,  53 
N.  H.  SI 9. 

New  For*.  — Giles  v.  Crortiy,  s  Bosw.  (N. 
Y.)  389;  M'Auley  v.  Billenger,  ao  Johns.  (N. 

Y.)  89. 

Ohio.  —  Johnson  v.  College  Hill  Narrow 
Gauge  R.  Co.,  7  Ohio  Dec.  (Reprint)  466,  3 
Cine.  L.  BuL  410. 

Pennsylvania.  —  Garard  v.  Monongahela  Col- 
lege, 114  Pa.  St.  337. 

Vermont.  —  Felt  ».  Davis,  48  Vt,  306. 

Virginia. — .Gait  v.  Swaio,  9  Gratt  (Va.) 
633,  60  Am.  Dec.  311. 

Wisconsin.  —  La  Fayette  County  Monument 
Corp  V.  Ryland,  80  Wis.  29. 

Where  a  subscription  for  the  location  of  a 
school  stipulates  that  it  be  erected  within  the 
state  and  be  under  the  patronage  of  a  certain 
ebnrch,  the  location  of  the  school  does  not  con- 
stitute a  condition  precedent  to  the  enforcement 
of  the  promise.  Northwestern  Conference  v. 
Myers,  36  Ind.  375. 

The  Bnrdan  Is  on  tlis  Payee  to  prove  that  the 
conditions  upon  which  the  subscription  became 
payable  have  been  performed.  Highland  Uni- 
versity Co,  v.  Long,  7  Kan.  App.  1 73. 

t,  siibitaBtial  FsifbimaiiM. —  Suit  v.  Warren 
School  Tp.,  8  Ind.  App.  655 :  M'Auley  v.  Bill- 
eager,  ao  Johns.  (N.  Y.)  89.  But  see  Bohn 
Mfg.  Co^  V.  Lewis,  45  Minn.  164. 

FsrfimMlMa  hy  TnuuforM,  —  If  the  beneficiary 
abandons  the  purposes  for  which  the  subscrip- 
tion was  made,  the  subscription  cannot  be  trans- 
ferred to  other  parties  for  the  purpose  of  ful- 
Blling  the  agreement.  Mann  v.  0'Neil,a9  Waah. 
lis. 

Ulnitrations  —  Bnfflolent  CompUanoe.  —  The 

eondidon  of  a  subscription  that  a  entain  amount 
should  be  subscribed  and  "  well  secured "  by  a 
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*  Tln»  for  FtrfonnAnM.  —  Unless  the  time  within  which  the  condition  must  be 
complied  with  is  stipulated,  the  rule  is  that  performance  must  be  within  a  rea-^ 
sonable  time.*  But  where  it  is  expressly  stipulated  that  performance  must  be 
complete  on  a  stated  day,  then  time.  Is  essential  and  there  must  be  a  compliance 
at  the  time  specified.* 

8.  Condition  that  Certain  Amonnt  Be  Bnbieribod.  —  Where  the  condition  is 
that  a  certain  amount  be  subscribed,  the  subscriber's  liability  is  fixed  when  the 
condition  is  performed,  and  it  is  immaterial  that  the  requisite  amount  is  secured 
on  different  papers,'  that  the  fund  is  afterwards  misapplied,*  or  that  some  of 
the  subscriptions  are  on  various  conditions  acceded  to  by  the  payee.* 

Bona  Tide  Babwrlpttoiu  At*  Xutatui,  and  the  requisite  amount  cannot  be  obtained 
on  subscriptions  which  cannot  be  collected  or  which  the  payee  agrees  not  to 
collect.* 

3.  Waiver  of  Conditions.  —  The  subscriber  may  waive  the  conditions  ift  his 
subscription,  either  expressly  or  by  acts  from  which  the  law  will  imply  a  waiver.' 

VL  FaBTIBS  to  StrBBOKIFTIOV  —  BaliMrilMr.  —  The  party  making  the  subscrip- 
tion must  be  a  person  or  an  association  capable  of  entering  into  a  binding 
contract.* 

auted  time,  ii  substantially  complied  with  where 
the  proper  amount  is  tubscribed  and  secured 
only  by  the  signatures  of  responsible  subscrib- 
ers.  Somers  v.  Miner,  g  Conn.  458. 

A  condition  that  a  building  shall  be  erected 
within  eighteen  months  is  complied  with  if 
within  the  required  time  the  walls  of  the  build' 
ing  are  up  and  the  material  on  the  ground  to 
complete  it.  Johnston  v.  Ewing  Female  Uoi- 
versity,  35  111.  518. 

A  subscription  for  the  erection  of  a  court 
house  on  the  condition  that  the  same  shall  be 
donated  to  the  county  is  sufficiently  complied 
with  when  the  building  is  leased  to  the  county 
for  ninety-nine  years  without  pajmeot  of  rent. 
Hall  V.  Virginia,  91  III,  535. 

A  subscription  for  the  support  of  beds  in  a 
hospital  for  the  use  of  soldiers,  "  but  alwajrs  for 
use  when  there  are  no  soldier  applicants,"  is 
complied  with  when  a  ward  is  set  apart  with 
the  requisite  number  of  beds  to  which  an  ap- 
plication in  behalf  of  a  soldier  is  never  refoaed. 
Cottage  Hospital  v.  Merrill,  92  lows  649. 

Where  a  subscription  is  payable  in  part  when 
the  walls  of  a  building  shall  be  completed  there 
is  a  sufficient  completion  when  such  walls  are 
so  far  completed  as  to  receive  the  roof.  Worces- 
ter Medicid  Inst.  v.  Harding,  1 1  Cush.  (Masa.) 

A  stipulation  that  the  subscription  shall  be 
paid  to  the  treasurer  of  a  board  of  trustees  to 
be  elected  by  a  convention  at  a  given  time  and 
place,  is  sufficiently  complied  with  if  the  con- 
vention elects  the  trustees  at  another  place,  on 
a  subsequent  day,  to  which  such  convention  has 
been  adjourned.  Wayne,  etc..  Collegiate  Insti- 
tute V.  Greenwood,  40  Barb.  (N.  Y.)  ya. 

Imnfialant  Oom^ianM.  —  A  condition  that  a 
school  building  be  a  certain  size  is  not  complied 
with  where  a  building  materially  less  in  sice 
and  capacity  is  erected.  Suit  v.  Warren  Sdiool 
Tp.,  8  Ind.  App.  655. 

A  condition  that  a  church  be  erected  on  a 
particular  tract  of  land  is  not  complied  with  by 
the  erection  of  the  church  on  a  different  tract. 
Rothenberger  v.  Oick,  as  Ind.  App.  388. 

A  subscription  on  condition  that  a  de^nated 
floiporatlon  locate  at  a  certain  place  is  not  ful- 


filled where  the  officers  of  the  coiporatun  hav- 
ing acquired  the  atock  change  the  business  to  a 
partnership  and  remove  to  such  place.  Keys  v. 
Weaver,  95  Iowa  13. 

1.  Ferfonnaaoe  Within  Beaaonable  Tinu.  — 
Paddock  V.  Bartlett,  68  Iowa  16;  Waters  v. 
Union  Trust  Co.,  139  Mich.  640;  Bohn  Mfg.  Co. 
V,  Lewis,  45  Minn.  164. 

B.  Time  Sweatial. —  Cincinnati,  etc.,  R.  Co.  v. 
Beniler,  51  Fed.  R<^  738,  6  U.  S.  App.  115. 

H  OntalB  Aawut  to  Bo  Saboorilwd — North 
Ecclesiastical  Soc.  v.  Matson,  36  Conn.  26. 

4.  Franklin  College  v.  Hurlburt,  a8  Ind.  344. 

5.  North  Ecclesiastical  Soc.  v.  Matson,  36 
Conn.  36. 

6.  SabiortptioBi  Must  Bo  Bona  Fide.  —  New- 
London  Literary,  etc.,  Inst  c  Prescott,  40  N. 
H.  330 ;  Presbyterian  Church  ti.  Cooper,  45  Hun 
(N.  Y.)  453,  offinMd  iia  N.  Y.  siy.  8  Am.  St. 
Rep.  767- 

XrldoQoe  that  Payeo  Rodneod  AvailaUo  Sohicrip- 
tions  to  an  amount  less  than  that  required  ay 
the  conditions  of  a  subscriber's  promise  is  ad- 
missible.   Middlebury  Coll^  v.  Williamson,  i 

Vt.  2ti. 

7.  Waiver  of  Oondltlonf .  —  p.  Booker,  t8 
Ark.  338;  Petty  v.  Church  of  Girist,  95  Ind. 
978;  Rothenberger  v.  Glide,  aa  Ind.  App.  288; 
Hutehins  v.  Smith,  46  Barb.  (N.  Y.)  235 ;  Hol- 
brook  V.  Wilson,  4  Bosw.  (N.  Y.)  64;  Reformed 
Protestant  Dutch  Church  v.  Brown,  (Supm.  Ct. 
Gen.  T.)  17  How.  Pr.  (N.  Y.)  287,  affirmed  29 
Barb,  (N.  Y.)  33s,  4  Abb.  App.  Dec.  (N.  Y.) 
31;  Mirick  V.  French,  2  Gray  (Mass.)  420; 
First  Universaltst  Church  v.  Fungs,  126  Mich. 
670  :  Doane  v.  Treasurer,  Wright  (Ohio)  752. 

Port  PiymoBt  BoIsm  Doafk  of  tho  Sabitrlbv 
does  not  waive  a  faihire  to  perform  tho  con- 
ditions of  a  subscription  so  that  the  estate  of  the 
deceased  is  liable  for  the  balance.  Presbyterian 
Church  V.  Cooper,  45  Hun  (N.  Y.)  453,  affirmed  ■ 
iia  N.  Y.  5>7.  8  Am.  SL  Rep.  767. 

Fart  PaTment  Is  Inoraaeo  of  tho  Voaoompll- 
anoo  vlth  Condltloaf  does  not  constitute  a  waiver 
of  such  conditions.  Felt  v.  Davis,  48  Vl  506. 
See  also  tupra,  this  title.  Form  <utd  lUqmiiUt. 

t.  SabiOrllMr,  —  Presbyterian  Churdi  v.  Cooper, 
45  Hon  (N.  Y.)  453,  afSrmtd  iia  N.  Y.  $17,  8 
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—  As  a  general  rule  the  payee  need  not  be  designated  in  the  sub- 
scription paper  or  known  at  the  time  the  subscription  is  made.*  It  is  not 
even  necessary  that  the  payee  be  in  existence  when  the  subscription  paper  is 
signed.'  Where  the  payee  is  an  institution  it  must  be  authorized  by  statute 
to  receive  subscriptions.' 

Til  UTD  Extent  or  LubIIITT.  ^  The  liability  of  the  subscribers 

on  an  ordinary  subscription  paper  is  several,  and  neither  is  liable  beyond  the 
t«rinsof  his  own  subscnption.* 

Vm.  ConsTBUCTiOV  OF  COHTBAOT.  —  The  contract  evidenced  by  the  subscrip- 
tion, not  being  essentially  different  from  contracts  in  general,  is  to  be  con- 
strued by  the  same  rules  of  interpretation,* 

EL  ACTIORS  ~  1.  Enforcement  of  Contract.  —  As  soon  as  the  payee  has  com- 
pleted his  contract  in  accordance  with  the  terms  of  the  subscription  paper,  his 
right  of  action  against  each  of  the  subscribers  for  the  respective  amounts 
subscribed  becomes  complete.*   And  where  the  time  fixed  for  payment  is  to 


Am.  St  Rep.  ^767;  Twenty-third  St.  Baptist 
Church  V.  Qirnwell,  56  N.  Y.  Snper.  Ct  a6o, 
aSmud  117  N.  Y.  601. 

1.  FajM.  —  Landwerlen  v.  Wheeler,  io€  Ind. 
S3J ;  Thompson  v.  Page,  i  Met.  (Mass.)  565; 
Comstock  V.  Howd,  15  Mich.  237  ;  Swain  v.  Hill, 
30  Mo.  App.  436 ;  Strong  v.  Eldridge,  8  Wash. 
595 ;  Methodist  Episcopal  Soc.  v.  Lake,  51  Vt. 
353.  See  also  supra,  tliis  title,  Form  and 
Requisites. 

S.  EzlstMue  of-fiTW.  —  Griswold  v.  Peoris 
Universi^,  a6  111.  41, 79  Am,  Dec  361 ;  Johnston 

V.  Ewing  Female  University,  35  III.  518;  Wil- 
lard  V.  M.  E.  Church,  66  III.  55 ;  Thompson  v. 
Page,  I  Met.  (Mass.)  565;  New  Lindell  Hotel 
Co.  V.  Smith,  13  Mo.  App.  7;  Reformed  Protes- 
tant Dutch  Church  v.  Brown,  4  Abb.  App.  Dec. 
(N.  Y.)  31,  »4  How.  Pr.  (N.  Y.)  76,  affirming 
29  Barb.  (N.  Y.)  335,  I7  How.  Pr.  (N.  Y.)  287. 

t.  laatltstlon.  —  Sutton  v.  Otterbein  Univer- 
•ity.  4  Ohio  Qr.  Dec.  637,  7  Ohio  Or.  Ct  343. 

4.  Vatan  and  Extmt  of  liabUltjr — Georgia. 
—  Beck  V.  Founds,  20  Ga.  36. 

Illinois. — Robertson  v.  March,  4  III.  198. 

Indiana.  —  Landwerlen  v.  Wheeler,  106  Ind. 
523 ;  Price  V.  Grand  Rapids,  etc.,  R.  Co.,  18  Ind. 
137 ;  Current  v.  Fulton,  10  Ind.  App.  617- 

Michigan.  —  Davis  v.  Belford,  70  Mich.  iso. 

Minnesota.  —  Laramee  v.  Tanner,  69  Minn. 
156;  Gibbons  v.  Bente,      Minn.  499. 

New  York.  —  Erie,  etc.,  R.  Co.  v.  Patrick,  a 
Abb.  App.  Dec.  (N.  Y.)  7a ;  Bort  v.  Snell,  39 
Hun  (N.  Y.)  388. 

Pennsyhmtna.  —  Nellis  v.  Coleman,  98  Pa.  St 
465. 

Texas.  —  Darnell  v.  Lyon,  85  Tex.  455;  Bat- 
sell  v.  St.  Louis,  etc.,  R.  Co.,  4  Tex.  Civ.  App. 
580 ;  HcParland  v.  Lyon,  4  Tex.  Civ.  App.  586. 

FaynsBt  ia  AdTanoe.  —  The  liability  of  a  sub- 
scriber is  not  affected  by  the  fact  that  the  other 
subscribers  paid  the  respective  amounts  sub- 
scribed by  them  in  advance  of  the  time  desig- 
nated.   Gulf,  etc.,  R.  Co.  V.  Neely,  64  Tex.  344. 

Liability  tm  Aots  of  Co-tigDOn.  —  Where  a 
person  signs  a  subscription  paper  agreeing  to 
pay  a  certain  amount  toward  the  attainment  of 
a  certain  purpose,  he  is  not  bound  by  the  action 
of  his  co-signors  who  subsequently  held  a  meet- 
ing without  notice  to  him,  without  his  attend- 
ance, and  without  his  subsequent  recognition  of 
tfaHCir  acta.  Cuny  v.  Rogers,  21  N,  H.  255. 


Vhm  a  Bailding  la  Complitad  tm  a  Vary  IMf- 
fkmt  ForpOia  from  that  named  in  the  subscrip- 
tion paper  the  subscribers  are  not  liable. 
Worcester  Medical  Inst  v.  Bigdow,  6  Gray 
(Mass.)  498. 

Liability  for  AeU  Hot  Ooatemplated.  —  Where 
a  committee  appointed  by  the  subscribers  does 
acts  not  contemplated  by  the  parties  to  the  sub- 
scription list  the  subscribers  are  not  bound. 
Darnell  v.  Lyon,  85  Tex.  455 ;  McFarland  v. 
Lyon,  4  Tex.  Gr.  App.  586. 

Tallwa  of  u  Anaiamt  Among  the  BalmrilMn 
does  not  affect  tndr  liability  to  third  persons. 
Davis  V.  Johnson,  49  Mo.  App,  240. 

0.  Oondltton  Conitrned  —  When  Bailding  In- 
eloaad.  —  Snell  v.  M.  E.  Church  Soc,  58  111. 
290  (suted  under  Inclosk,  Vol.  16,  p.  145). 

Oonstnutlon  of  Oontraot. —  See  the  title  In- 

TERPBETATION  AND  CONSTRUCTION,  Tol.  17,  p.  I. 

Ondltion  «r  Xan  BadtaL—  A  sidwcription  on 
condition  that  the  trustees  permanently  locate 
the  buildings  of  a  university,  "  which  are  to  cost 
not  less  than  )ioo,ooo,"  expresses  but  a  single 
condition  —  the  location.  The  stiptilation  as  to 
cost  is  a  mere  statement.  Judaon  University  v. 
Kinkaid,  50  Kan.  369. 

Amount  Determined  Indirsetly.  —  A  subscrip- 
tion reading,  "  I  agree  to  give  a  lease  of  my 
house  on  Genesee  street,  for  three  years, 
*  *  *  which  at  present  rent  is  $516,"  is  in 
substance  a  cash  subscription  to  that  amount,  or 
at  least  to  the  full  rent  of  the  premises  for 
three  years.  Syracuse  First  Baptist  Soc.  v. 
Robinson,  21  N.  Y,  234. 

"I  Agree  to  tabaortbo"  OODStmed  to  Xoaa  "I 
Agree  to  Pit.'*  —  Strong  v.  Eldridge,  8  Wash. 
595- 

AddltlnBl  Koneys  paid  to  the  object  of  the 
subocription  by  one  of  the  subscribers  should 
be  regarded  as  a  gratuity.  Whitsitt  v.  Preemp- 
tion Presb.  Church,  110  111.  125. 

6,  When  Bight  of  Action  Aoeraes.  —  Work- 
man V.  Campbell,  46  Mo.  305  ;  James  f .  Qough, 
25  Mo.  App.  147  ;  Davis  v.  Johnson,  49  Mo.  App. 
240. 

Beftiial  of  Snbsorlber  to  Cany  Oat  Agrsomont 
DOBB  Vot  Exonaa  Tarfarmanee,  —  Patrick  v. 
Barker,  35  Iowa  451. 

That  ParfimBasoe  Provanted  by  Bataarlliar  b 
Valid  l^^y*.  —  Williams  v.  Ihigan,  59  Tex. 
438. 
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arrive  or  may  arrive  before  the  time  fixed  for  performance,  an  action  may 
be  brought  for  the  money  or  other  consideration  before  the  performance.* 

XotlMMd  DonMd  are  not  prerequisites  to  enforcement  of  the  subscription 
unless  it  is  so  stipulated  in  the  contract  of  subscription.* 

Whan  Ttaaas  ^  ExpandwL  —  Where  money  is  expended  or  work  done 

on  the  faith  of  a  subscription  the  amount  of  such  subscription,  or  such  portion 
of  it  as  will  be  equal  to  the  subscriber's  portion  of  the  expense  incurred,  may 
be  recovered.'  But  if  no  money  has  been  expended  and  no  act  done  as  a 
consMeration  or  upon  the  faith  of  the  promise,  there  can  be  no  recovery.^ 

Who  lUj  Bring  Asttoa.  —  Th*  Fi^  named  in  the  subscription  paper,  or  the 
party  subsequently  selected  to  receive  the  money,  may  bring  an  action  to 
enforce  the  contract  of  subscription.* 

Th8  tiatj  Ctmpljiag  with  the  Ternu  of  the  subscription  paper  becomes  the  real 
party  in  interest  and  may  maintain  an  action  against  the  subscribers.* 

Th«  Aadgam  of  the  subscription  paper  who  receives  such  paper  as  payment 
for  work  done  in  carrying  out  the  terms  of 'the  subscription  may  maintain  an 
action  in  his  own  name.* 

The  0»«ibierilMn  may  maintain  the  action  where  the  subscribers  have  agreed 


Whare  th«  S&lwarlptioa  Ii  Coaditieiud  there 
must  be  a  full  compliaace  with  the  conditions  of 
the  subscription.  Norton  v.  Janvier,  5  Hut. 
(Del.)  346 ;  Martin  V.  Creech,  58  Mo.  App.  391. 

1.  FsTmsnt  Befina  fafimiuuioe. —  Peirce  o. 
Rulcy,  5  Ind.  69. 

S,  HotlM  and  Demand  Not  Heoettary.  —  Mc- 
Donald V.  Gray,  11  Iowa  508,  79  Am.  Dec.  509; 
Cottage  Hospital  v.  Merrill,  92  Iowa  649. 

5.  Xoaey  or  Labor  Expended  —  Illinois.  — 
Cross  V.  Pincknesnrille  Mill  Co.,  17  III.  54; 
Tonica,  etc.,  R.  Co.  r.  McNcdy,  ai  111.  71 ; 
Piyor  V.  Cain,  25  III.  292 ;  Griswold  v.  Peoria 
University,  26  111.  41,  79  Am.  Dec.  361 ;  Thomp- 
son V.  Mercer  County,  40  III.  379 ;  McGure  v. 
Wilson,  43  111,  356;  Kentucky  Baptist  Educa- 
tion Sdc.  v.  Carter,  7a  111.  247 ;  Pratt  V.  Baptist 
Soc,  93  III.  475,  34  Am.  Rep.  187;  Robertaon  v, 
March,  4  111.  198. 

Iowa,  —  McDonald  v.  Gray,  11  Iowa  508,  79 
Am.  Dec  509. 

Massachusetts.  —  Homes  t>.  Dana,  12  Mass. 
190,  7  Ara.  Dec.  55;  Farmington  Academy  v. 
Allen,  14  Mass.  172,  7  Am.  Dec.  201;  Bryant 
V,  Goodnow,  5  Pick.  (Mass.)  228. 

Missouri.  —  Swain  v.  Hill,  30  Mo.  App.  436. 

New  Hampshire,  —  George  v.  Harris,  4  N.  H. 
533,  17  Am.  Dec  446;  Norris  v.  Leavitt,  61  N. 
H.  109. 

Texas.  —  Doyle  v.  Glasscock,  34  Tex-.  200, 
cited  in  Cooper  v.  McCrimmin,  33  Tex.  389; 
Williams  v.  Rogan,  59  Tex.  440. 

4.  Aeta  VflMSsary  to  EnfioroBmeiit.  —  Pratt  v. 
Baptist  Soc,  93' 111-  475,  34  Am.  Rep.  187;  Pat- 
rick V.  Barker,  35  Iowa  451 ;  Foxcroft  Academy 
V.  Favor,  4  Me.  382;  Brimhall  v.  Van  Campen, 
8  Minn.  13,  82  Am.  Dec  118 ;  Norris  f.  Leavitt, 
61  N.  H.  109;  Presbyterian  Soc  v.  Beach,  74 
N.  Y.  72;  Lippincott's  Estate,  at  Pa.  Super.  Ct. 
at  4. 

Tart  Paymsot  sn  an  VBanforoeable  Babioription 

does  not  affect  the  subscriber's  liability  unless 
the  beneficiary  has  done  something  on  the  faith 
of  the  subscription.  Hull  v.  Pearson,  38  N.  Y. 
App.  Div.  s88. 

6.  Payee  Kay  Britur  Action  —  Illinois.  —  Rob- 
ertson V.  March,  4  ID.  198. 


Indiana.  —  Landwerleo  v.  Wheeler,  106  Ind. 
523- 

Iowa.  —  McDonald  v.  Gray,  11  Iowa  508,  79 
Am.  Dec  509. 

Maine.  —  Carr  v.  Bartlett,  72  Me.  120. 

Massachusetts.  —  Homes  v.  Dana,  12  Mass. 
190,  7  Am.  Dec  55 ;  Farmington  Academy  v. 
Allen,  14  Mass.  172,  7  Am.  Dec  201 ;  Hall  v. 
Thayer,  12  Met.  (Mass.)  130. 

Michigan.  —  Conutock  v.  Howd,  15  Mich. 
237. 

Missouri.  — Stilwell  v.  Glascock,  47  Mo.  App. 
554 ;  Davis  v.  Johnson,  49  Mo.  App.  240. 

Nebraska.  —  Armann  v.  Buel,  40  Neb.  803. 

New  York.  —  Presbyterian  Soc  v.  Beach,  74 
N.  Y.  7>;  Bort  v.  Snell,  39  Hun  (N.  Y.)  388. 

Pennsylvania.  —  Chambers  v.  Calhoun,  18  Pa. 
Sl  13,  55  Am.  Dec  583;  Caul  v.  Gibson,  3  Pa. 
St.  416. 

Vermont.  —  Blodgett  v.  Morrill,  so  Vt.  509. 
A  tabHriptiMi  Payahle  to  the  ttato  Tmranr 

has  been  held  enforceable  in  an  action  brought 
in  the  name  of  eidier  the  state  or  the  state 
treasurer.  Carpenter  v.  Mather,  4  III.  376; 
State  Treasurer  v.  Cross,  9  Vt.  289,  31  Am. 

Dec.  626. 

Where  Bahaeriptions  Ara  Xad*  in  Antleipatioii 
of  the  Formatloii  of  a  corporation  and  the  corpo- 
ration is  afterward  formed,  payment  of  sueh 
subscriptions  is  enforceable  in  the  name  of  the 
corporate  bodv.  Wfiitsitt  v.  Preemption  Presb. 
Church,  no  111.  123. 

Hot  Heeesaary  that  the  Payee  So  the  Work 
or  incur  any  obligation  on  account  of  it.  Pres- 
byterian Soc.  V,  Beach.  74  N.  Y.  72. 

0.  Party  Performing  T«tu  of  Sabeorlptlon.  — 
Heller  v.  Elwood  Board  of  Trade,  18  Ind.  App. 
188:  Hodges  V.  Nalty,  104  Wis.  464. 

A  PanOB  AdTudny  Honey  en  the  NmiKfh  of 
a  Bahaoriptlon  becomes  a  promisee  and  therefore 
may  maintain  an  action  against  the  subscriber. 
McOure  v.  Wilson,  43  III.  ,156 ;  Bryant  v.  Good- 
now,  s  Pick.  (Mass.)  228 ;  Swun  v.  Hill,  30  Mo. 
App.  436. 

7.  Assiflrnee.  —  Hopkins  v.  Upshur,  20  Tex.  89, 
70  Am.  Dec  375.  cited  in  Williams  v.  Rogan,  59 
Tex.  440. 
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to  make  up  a  specified  sum  and  where  the  withdrawal  of  one  would  increase 
the  amount  to  be  paid  by  the  others.* 

Bztiat  of  BMOTery.  —  If  all  the  money  subscribed  is  necessarily  used  in  securing 
the  thing  designed,  the  recovery  will  be  limited  by  the  amount  subscribed. 
But  if  the  amount  necessarily  expended  was  less  than,  the  whole  amount 
subscribed,  the  recovery  will  then  be  limited  to  the  amount  so  expended  and 
will  be  divided  among  the  subscribers  pro  rata.* 

2.  Beoovery  of  Honey  Paid  on  Subscription.  —  If  the  subscriber  pays  the 
amount  of  his  subscription  and  the  payee  fails  to  comply  with  the  terms  of 
the  contract  the  sum  paid  may  be  recovered.' 

3.  Eridenoa.  —  Evidence  is  properly  admitted  for  the  purpose  of  showing 
what  was  the  general  understanding  among  the  persons  who  signed  the  sub- 
scription paper»^  and  where  the  paper  does  not  state  the  con.sideration  or 
states  it  incorrectly  the  real  consideration  may  be  shown  by  eviderxe  aliunde!^ 

The  Borden  Ii  ob  tlie  Payee  to  establish  under  the  terms  of  the  subscription  that 
he  has  substantially  complied  with  the  conditions  precedent.  It  is  not  neces- 
sary for  the  payee  to  prove  a  literal  compliance  in  the  performance  of  the 
conditions  precedent,  but  it  is  incumbent  upon  him  to  show  a  substantial 
compliance  with  such  terms.* 

X.  BsaciSfllOV.  —  A  gratuitous  subscription,  being  a  mere  offer,  is  susceptible 
of  revocation  at  any  time  until  it  is  acted  upon.'  But  after  acceptance  of  and 
compliance  with  the  terms  of  the  subscription  or  after  liabilities  and  expenses 
have  been  incurred  on  the  faith  of  the  promise  there  can  be  no  revocation.* 

Death  or  Iiuaiiity  of  Bnlwerlber.  —  If  the  subscriber  dies  or  becomes  insane  before 
his  offer  is  accepted  it  is  thereby  revoked  and  cannot  by  any  subsequent  act 
showing  acceptance  be  made  good  as  against  his  estate.'    Conversely,  where 


1.  OMnjbMEilMn  May  Bring  Aotion,  —  Grand 

LfK^,  etc.,  V.  Farnham,  70  Cal.  158;  George  v. 
Harris,  4  N.  H.  533,  17  Am.  Dec.  446;  Curry 
V.  Rogers,  ai  N.  H,  247;  i  Wharton  on  Con- 
tracts, 719. 

8.  Ezteat  of  Baeorery. —  Miller  v,  Ballard,  46 
111.  377;  McFarland  v.  Lyon,  4  Tex.  Civ.  App. 
S86 ;  Hodges  v.  Nally,  104  Wis.  464. 

S.  Baoenry  of  Anovnt  Fald.  —  Carter  v. 
Carter,  14  Pick.  (Mass.)  4^4 ;  Batsell  v.  St. 
Louis,  etc,  R.  Co.,  4  Tex.  Civ.  App.  580 ;  Troy 
Conference  Academy  v.  Nelson,  34  Vt. 

Damage  for  Breach  of  Contract  may  be  re- 
covered. Brimball  v.  Van  Campen,  8  Minn.  13, 
8a  Am.  Dec.  118. 

4.  Erldanoe  to  Show  Oenml  VnderstandlDg.  — 
Burlington  First  M.  E.  Church  v.  Sweny,  85 
Iowa  637 ;  Presbyterian  Soc  v.  Beach,  74  N.  Y. 
72 ;  Kenka  College  v.  Ray.  41  N.  V.  App.  Div. 
200,  affirmgd  167  N.  Y.  96;  Mann  v.  O'Neil,  29 
Wash,  115. 

5.  CoBsldsration  Kay  Be  Shown.  ~  Barnes  v. 
Perine,  15  Barb.  (N.  Y.)  349. 

6.  Burden  Is  on  Payee. —  Suit  v.  Warren  School 
Tp.,  8  Ind.  App.  655. 

7.  (Mbr  May  Be  Besoinded  Until  Aflted  ITpon  — 
Arkansas.  —  Rogers  v.  Galloway  Female  Col- 
lege, 64  Ark.  627. 

California.  —  Grand  Lodge,  etc.,  v.  Farnham, 
70  Cal.  158. 

Illinois.  —  McOurev.  Wilson,  43  HI.  356;  M. 
E.  Church  v.  Garvey,  53  III.  401,  s  Am.  Rep.  51  ; 
Kentucky  Baptist  Education  Soc.  v.  Carter,  72 
JB.  n47;  Pntt  v.  Baptist  Soc.,  93  HI.  475,  34 
Am.  Rep.  187;  Beach  v.  First  M.  E.  Church,  96 
HL  177:  Riehellen  Hotel  Co.  v.  International 
Uilitaiy  Encampment  Co.,  140  III.  348,  33  An. 


•8s 


St  Rep.  334 ;  Atigtutine  v.  Methodist  Episcopal 
Soc,  79  III.  App.  453. 

Massachusetts,  —  Cottage  St.  M.  E.  Church  v. 
Kendall,  121  Mass.  saS,  23  Am.  Rep.  286;  Wil- 
liams College  V.  Danforth,  12  Pick.  (Mass.)  541. 

Missouri.  —  Workman  v.  Campbell,  46  Mo. 
305;  Corrigan  v.  Detsch,  61  Mo.  390;  Lapsley 
v.  Howard,  119  Mo.  4S9;  E^er  v,  Nesbitt,  133 
Mo.  668,  43  Am.  St.  Rep.  596;  McOanahau  v. 
Payne,  86  Mo.  App.  384. 

New  York. —  Twenty-third  St.  Baptist  Church 
V.  Cornell,  117  N.  Y.  601. 

Pennsylvania.  —  Stokes's  Estate,  14  Phila. 
(Pa.)  251,  38  Leg.  Int.  (Pa.)  12. 

Texas.  —  Williams  v.  Regan,  59  Tex.  438. 

Wisconsin.  —  La  Fayette  County  Monument 
Corp.  V.  Magoon,  73  Wis.  637. 

8.  Be  Beeciilon  After  Aeeeptanoo.  —  Amherst 
Academy  v.  Cowls.  6  Pick.  (Mass.)  433.  ty  Am. 
Dec.  387;  Barnes  v.  Perine,  9  Barb.  (N.  Y.) 
303 ;  Hopkins  v.  Upshur,  20  Tex.  89,  70  Am. 
Dec.  37S;  Gulf,  etc.,  R.  Co.  v.  Neely,  64  Tex. 
344 ;  La  Fayette  County  Monument  Corp.  v. 
Ryiand,  80  Wis.  29 ;  Superior  Consol.  Land  Co. 
If.  Bickford,  93  Wis.  330;  Hodges  v.  O'Brien, 
113  Wis.  97. 

0.  Beelidon  \^  Doatb  or  luanlty  of  Snbieriber. 
—  Grand  Lodge,  etc.,  v.  Farnham,  70  Cal.  158; 
Pratt  V.  Baptist  Soc.  93  III.  475.  34  Am.  Rep. 
187;  Beach  v.  First  M.  E.  Church,  96  III.  179; 
Cottage  St.  M.  E.  Church  v.  Kendall.  121  M  iss. 
528,  23  Am.  Rep.  286 ;  Twenty-third  St.  Baptist 
Church  V.  Cornell,  117  N,  Y.  601;  Phipps  v. 
Jones,  20  Pa.  St.  260,  59  Am.  Dec,  708 ;  Hel- 
fenstein's  Estaf:.  7--  Pa.  St.  331  ;  Reimensnyder 
V.  Gans,  110  Pa.  St.  17;  Stokes's  Estate,  14 
Phila.  (Pa.)  asi,  38  I-eg.  Int.  (Pa.)  la. 
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the  subscription  is  supported  by  a  sufficient  consideration  the  death  of  the 
subscriber  does  not  operate  as  a  revocation  thereof.^ 

SUBSSaiTEnT.— See  note  2. 
BUBSEaVBHTLT.  —  See  note  3. 


1.  BabMilptlon  Sapported  by  Conildaratloa. 
Waters  v.  Union  Trust  Co.,  lag  Mich.  640. 

8.  SnlMeqiieot  Aotfon.  —  The  English  Carried 
Woman's  Property  Act  of  1874  enacted  that 
.  when  a  husband  after  marriage  had  a  judgment 
bona  Ade  recovered  against  him  in  any  action 
brought  under  the  act  to  recover  a  debt  of  the 
wife  contracted  before  marriage,  then  to  the 
extent  of  such  judgment  "  the  husband  shall 
not  io  any  subsequent  action  be  liable."  It 
was  held  that  the  words  "  any  subsequent 
action"  meant  any  action  commenced  sub- 
aequenUv  to  the  time  of  bringing  the  action 
in  which  judgment  had  been  recovered,  and  not 
merely  any  action  commenced  subseqttently 
to  the  recovery  of  the  judgment.  Fear  v.  Castle, 
8  Q.  B.  D.  380. 

Babseqnent  Oondltioni.  —  See  the  title  Con- 
ditions, vol.  6,  p.  499. 

■ahtaqnant  Grodlton.  (See  also  the  titles 
FRAtmtnjENT  Sales  akd  Convbyancbs,  vol.  14, 
p.  aio;  Recording  Acts,  vol.  24,  p.  73 ;  and  see 
Creditor,  vol.  8,  p.  343,  note.)  —  In  McGbee  v. 
Wells,  57  S.  Car.  280,  it  was  said:  "  The  term 
'  subsequent  creditors  '  means  creditors  whose 
debts  were  contracted  subsequent  to  the  deed 
in  question.  King  v.  Eraser,  23  S.  Car,  543  ;  Car- 
raway  v.  Carraway,  27  S.  Car.  576 ;  Armstrong 
V.  Carwile,  56  S.  Car,  471.  It  follows,  of  course, 
that  the  entry  of  ja<^ment  gubseqiient  to  the 
deed  and  its  record  will  not  constitute  the  judg- 
ment creditor  a  subsequent  creditor,  unless 
the  debt  upon  which  the  judgment  is  based 
arose  subsequent  to  the  deed  in  question." 

6nbi«qiisnt  HegUffenM.  —  In  Holwerson  v. 
St.  Louis,  etc.,  R.  Co.,  157  Mo.  234,  it  was  said: 
" '  Prior '  and  subsequent  are  very  nearly,  and 
often  exactly,  equivalent  to  *  proximate '  and 
*  remote.'  *  *  *  '  Subaequent  negligence ' 
means  ordinarily,  in  the  fudge's  opinion,  the 
negligence  Hat  did  the  misdiief,  which  is  more 
usually  known  as  negligence  which  is  a  proxi- 
mate cause." 

Babsoqnsnt  Pnrehasar.  (See  also  the  titles 
Fraudulent  Sales  and  Conveyances,  vol.  14, 

p.  210;  PURCHASESS  FOa  VALUE  AND  WITHOUT 

Notice,  vol.  33,  p.  472 ;  Rbcordihg  Acts,  vol. 
34t  p.  73.)  —  A  subsequent  purchaser  in  good 
faith  is  one  who  buys  without  notice  and  with- 
out intent  to  defraud  creditors  or  other  per- 
sotis  of  their  demands.  Westheimer  v.  Good- 
kind,  24  Mont.  90. 

So  "  subsequent  purchaser  "  has  been  held 
to  mean  subsequent  bona  fide  purchaser  for  a 
valuable  consideration.  Van  Rensselaer  v. 
Qark.  17  Wend.  (N.  Y.)  35,  31  Am.  Dec. 
380. 

Ssae— Ohattd  K«r^rl«•.  (See  also  the  title 
Chattel  Mortgages,  vol.  5,  p.  1013.)  — A  stat- 
ute provided  that  mortgages  of  personal  prop- 
erty not  followed  by  a  change  of  possession 
should  be  void  as  against  suhsequent  pur- 
chasers sad  mortgagees  in  good  faith  unless 


recorded.  In  construing  this  provision  the 
court  said:  "It  seems  that  a  'mcfraegwetU 
purchaser  in  good  faith '   *   *   *   is  one  who 

acquires  title  to  mortgaged  property  by  contract 
with  the  mor^agor,  or  his  vendee,  after  the 
execution  of  the  mortgage,  and  without  notice 
thereof."  Farmers,  etc.,  Bank  v.  AnUiony,  31) 
Neb.  343- 

In  Sylvester  v.  The  Ship  Gordon  Gauthier,  4 
Can.  £xch.  354,  it  was  held  that  the  mortgagee 
of  a  ship  who  took  possession  under  his  mort- 
gage before  the  institution  of  an  action  m 
rem  for  the  recovery  of  a  claim  which  con- 
stituted a  maritime  lien  did  not  thereby  become 
a  subsequent  purchaser  within  the  meaning 
of  the  Maritime  Court  Act,  9  14,  aubsec.  5,  as 
against  the  lienholder,  although  the  lien 
might  have  arisen  since  the  date  of  the  mort- 
gage. 

SsiBS  Bsoordlay  A«U— Pnrohistr  from  Onuttor 
Only.  —  Under  a  recording  act  providing  that 
deeds  of  trust  or  mortgage  should  be  effective 
as  to  subsequent  purchasers  from  the  time  of 
delivery  to  the  clerk  to  be  recorded,  the  phrase 
"  subsequent  purchasers "  was  held  to  mean 
purchasers  from  the  grantor  directly,  and  not 
purchasers  at  execution  sale,  Henson  v.  Down- 
ing, 24  Miss.  115, 

Under  an  act  which  provided  that  convey- 
ances of  real  estate  should  be  void  as  against 
a  "  subsequent  purchaser  "  in  good  faith  and 
for  valuable  consideration  whose  conveyance 
should  be  first  recorded,  it  was  held  that  "  sub- 
sequent  purchaser "  meant  a  subsequent 
purchaser  from  the  same  grantor.  Smith  v. 
Williams,  44  Mich.  244. 

Tims. —  The  word  subsequent  to  a  record- 
ing act  has  been  held  to  refer  to  the  time  of 
recording,  and  not  to  the  date  of  Uie  instrument. 
Doyle  v.  Teas,  5  III.  252. 

8.  Bahse^nently.  -r  Under  the  United  States 
Bankruptcy  Act  of  1867,  it  was  provided  that  a 
discharge  should  be  invalid  if  the  bankrupt, 
being  a  merchant  or  tradesman,  had  not  "  sub- 
sequently to  the  passage  of  this  act "  kept 
proper  books  of  account.  In  Ih  re  Rosenfield, 
30  Fed.  Cas.  No.  13,058,  itwas  said  that  the  word 
Mdweguently  in  this  provision  meant  "  at  a 
later  time "  or  "  afterwards,"  in  distinction 
from  "  since,"  which  "  includes  the  whole 
period  between  an  event  and  the  present  time," 
and  consequently  that  it  was  sufficient  to  show 
that  a  bankrupt  within  the  clause  bad  at  any 
time  after  the  passage  of  the  act  neglected  to 
keep  such  books.  But  in  In  re  Cretiew,  6  Fed. 
Cas.  No.  3,390,  the  distinction  between  the 
words  "since"  and  subsequently,  while  ad- 
mitted in  the  abstract  was  not  considered  appli- 
cable to  the  construction  of  a  legislative  enact- 
ment, where  "  most  words  not  technical  in  their 
character  are  used  in  their  general  and  popular 
sense,  without  nice  discrimination."  See  also 
Since,  vol.  35,  p.  1068. 
aB6  Volume  XXVII. 


Digitized  by 


Google 


Miittni.  SUBSERVIENT--  SUBSTANTIAL.  Dtteitims. 


BUJBMSJCVJLISAT.  — "  Subservient "  is  defined  to  mean  useful,  as  an  instru- 
ment to  promote  a  purpose;  serving  to  promote  some  end,' 
BTTBSISTIHa.  —  See  note  2. 

8UB8TAHGB.  (See  also  PURPORT,  vol.  23.  p.  527.)  — That  which  is 
essential ;  used  in  opposition  to  "  form."  '  The  term  has  also  the  meaning  of 
estate,  property,  etc.* 

8UBSTAHTIAL.   (See  also  Illusive,  voL  15,  p.  1019.)— See  note  5. 


1,  BabMiTleiit.  —  People  v,  Graceland  Ceme- 
tery Co.,  86  111.  338,  in  which  case  a  charter 
exempting  from  taxation  property  "  subaervi- 
ent  to  burial  uses "  was  construed.  See  the 
cue  stated  nnder  the  title  Exbmptioks  (from 
Taxation),  vol.  12,  p.  344. 

8.  ftihabttng  —  Sat^  —  In  constniiRg  the 
statute  now  embodied  in  CIt.  Code  Ala.  (1896) 
1  3733  (stated  in  the  title  Sbt-off,  Rbcouf- 

MBNT,  AND  COUNTISCLAIH,  VOl.  ^5,  p.  5t5,  nOtC 

3),  the  court  said:  "It  is  thus  shown  that  a 
debt  against  which  the  statutory  bar  has  run 
is  in  one  aenae  a  uubaUAt$ig  demand.  We 
hold,  howerer,  that  die  word  aub^aMng,  as 
employed  in  the  statute  we  are  construing,  has 
a  more  confined  meaning,  and  that  the  precise 
object  the  l^slature  had  in  view  was  that  de- 
mands held  by  defendants  when  the  adversary 
plaintifTs  right  of  action  accrued,  if  then  free 
iiom  the  infirmity  of  age,  should  not  after- 
wards lose  their  availability  as  a  defense  by 
mere  lapse  of  time."  Washington  v.  Timber- 
lake,  74  Ala.  363. 

S.  Bobrtaaos.  —  Boor.  L.  Diet.  foUomd  In 
Dooglass  V.  Beaal^,  40  Ala.  14a;  Com.  v.  Bor- 
den, 6t  Pa.  St  276.  See  also  Briggs  v.  Green- 
lee, Minor  (Ala.)  134,  and  see  Fobm,  vol.  13,  p. 
1 1 15;  Matter,  vol.  20,  p.  234. 

Buhitanas  ti  TssUmo^.  —  In  Com.  v.  Bor- 
den, 61  Pa.  St  376,  in  construing  the  rule  that 
upon  certiorari  the  wbstanoe  of  the  testimony 
is  to  be  recorded  and  returned  with  the  writ, 
the  court  said :  "  Had  the  justice  merely  set 
ford)  what  he  consiitered  was  the  effect  or 
the  result  of  the  evidence,  it  would  have  been 
Insufficient  according  to  some  of  the  authorities. 
*  *  *  But  he  gives  the  aUbstance  of  the 
testimony  itself.  'Substance,'  9Vf»  Webster 
in  his  unabridged  dictionary,  is  the  '  essential 
part,  the  main  or  material  part' " 

Km  In  ttark.  —  In  Pollard  v.  Stanton.  5 
Ala.  453,  it  was  held  that  an  agreement  to  Ulce 
a  plea  in  short  "  must  be  understood  as  a  mere 
waiver  of  form,  and  not  of  suhatanoe;  it  must 
conv^  some  preciae  and  definite  idea  of  the 
matter  of  defense,  and  must  be  sufficient  in 
subfltonoe." 

■abstanott  In  Smus  of  Sabstaaea  In  Flsadlng. — 
Wells  v.  Woodley,  5  How.  (Miss.)  493> 

"■abstsBee  ud  Iflbot."  —  See  Effect,  vol.  10, 
p.  445- 

A.  Propsrty  or  Estate.— Thus,  upon  the  con- 
struction of  a  will,  it  was  said  by  Lord  Mans- 
field, C.  J.,  in  Hogan  v.  Jackson,  i  Cowp.  307 : 
"What  is  Bubetatuse?  It  is  every  property 
a  man  has.  So,  in  the  statute  4  &  5  P.  &  M., 
&  8,  for  the  punishment  of  such  as  shall  take 
away  maidens  that  be  inheritors,  the  word  sub- 
aCttfiev  is  made  use  of,  and  means  worldly 
wealth." 

AU  Arttolss  Oompossd  of  Klsanl  InbstaiMSB  — 
BevsaM  Lav.  —  See  Dingelatedt  v.  U.  S.,  (C 
C  A.)  91  Fed.  Rep.  113. 


5.  BnbstantUl  Damagsa.  —  See  the  tide 
Dauages,  vol.  8,  p.  543. 

Sabatantial  Sight.  —  A  aubstantUil  right 
has  been  defined  as  one  involving  a  legal  right, 
such  a  right  as  may  be  enforced  and  protected 
by  law.  Fox  v.  Keister,  8  Ohio  Dec.  638; 
Armstrong  v.  Herancourt  Brewing  Co.,  53  Ohio 
St  467.  See  also  Missionary  Soc.  v.  Ely,  56 
Ohio  St  405 ;  Cincinnati,  etc.,  R.  Co.  v.  Sloan, 
3i  Ohio  St.  I. 

Statataa  Bsgnlatlng  Appeals  frequently  require 
that,  to  be  appealable,  an  order  must  affect  a 
Bubatantial  right.  This  means  only  that  the 
order  "  must  affect  a  subatantial  interest  — 
a  matter  of  substance  and  not  of  mere  form." 
Martin  v.  Windaor  Hotd  Co..  70  N.  Y.  103. 
See  also  Rathbun  v.  IngersoU,  34  N.  Y.  Super. 
Ct  213;  Morehouse  v.  Yeager,  38  N.  Y.  Super. 
Ct  so;  People  v.  New  York  Cent  R.  Co.,  ag 
N.  Y.  421  ;  Livermore  v.  Bainbridge,  56  N.  Y. 
7a.  IS  Abb.  Pr.  N.  S.  (N.  Y.)  436. 

"  By  aubatatUial  right,"  in  this  connection, 
"  is  to  be  Understood  such  rights  only  as  are  to 
be  determined  as  pure  questions  of  law ;  such 
only  as  can  be  demanded  as  the  strict  legal  right 
of  the  party."    Foote  v.  Latbrop,  41  N,  Y.  361. 

"  The  phrases  '  involving  the  merits '  and 
*  affecting  a  aub^antUU  right '  relate  only  to 
the  subject-matter  of  the  litigation,  and  not  to 
mere  matters  of  practice  which  cannot  affect 
that,  whether  regulated  by  statute  or  not." 
Rahn  V.  Gunnison,  12  Wis.  531,  holding  that 
the  attestation  of  the  summons  in  an  action  did 
not  affect  a  mtbatantUU  right. 

Bubtt&ntlal  and  Vested  Bights.  (See  also  the 
title  Vested  Rights.)  —  In  Day  v.  Madden,  9 
Colo.  App.  475,  it  was  held  that  "  the  right  to 
a  writ  of  attachment,  when  it  accrued  and  was 
exercised  while  the  statute  was  in  force  per- 
mitting it,  gave  to  the  attachment  plaintiff  a 
right  which  may  be  called  'vested'  or  aub- 
atanUal,  at  pleasure,  but  nevertheless  a  ri|^t 
which  could  be  neither  taken  away  nor  de- 
stroyed by  the  repeal  of  the  statute  under  which 
it  had  been  regularly  acquired." 

Sohstaatial  Wrong  —  Oround  for  Hew  Trial.  — 
In  Reg.  V.  Hamilton,  2  Can.  Crim.  Cas. 
(Manitoba)  390,  it  was  held,  where  a  deposition 
of  a  witness,  afterwards  deceased,  taken  at  an 
inquiry  before  a  magistrate  had  been  improp- 
erly admitted  in  evidence  at  the  trial,  and  was 
of  such  a  nature  that  it  must  have  influenced 
the  jury  in  the  verdict,  that  its  improper  admis- 
sion was  a  "  attbatantial  wrong"  (Crim.  Code, 
S  746)  entitling  the  accused  to  a  new  trial. 

In  an  action  for  libel  the  judge  misdirected 
the  jury  in  favor  of  the  plaintiff  upon  a  mate- 
rial part  of  the  libel,  and  the  jury  gave  a  ver- 
dict for  large  damages.  It  was  held  that  since 
tiie  aaaeasment  of  damages  was  a  peculiar 
province  of  the  jury,  and  since  the  jury  had 
not  the  defendant's  real  case  submitted  to  it 
and  might  in  assessing  the  damages,  have  been 
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SUBSTANTIALLY—  SUBSTANTIVE, 


BUSSTAVTIALLY.  —  The  term  '*  substantially  "  means  really ;  truly ; 
essentially;  competently ; '  in  a  substantial  manner;  in  substance.' 

SITBBIAVi'iVJS.  —  "An  accurate  definition  of  the  word  'substantive'  is 
*  depending  upon  itself/  "  • 


influenced  by  the  misdirection,  there  had  been 
"a  substantial  wrong  and  miscarriage" 
(order  xxxix,  rule  6,  Supreme  Ct.)  entitling 
the  defendant  to  a  new  triaL  Bray  v.  Ford, 
(1896)  A.  C.  44. 

Subitantlal  CompliaaM — Iron-wft  Claoie  In 
nzs-lnnnuiM  Polity.  —  See  the  title  Fiu  Ih- 

SUEANCE,  vol.  13,  p.  356. 

Sabstantlal  and  WorkmaalUw,  —  A  building 
contract  provided  that  the  work  was  to  be  done 
ID  a  «u&8tontlal  and  workmanlike  manner.  It 
was  held  that  what  amounted  to  doing  the 
work  in  a  plain,  •ubstantial,  and  workmanlike 
manner  was  a  question  ncchiiively  for  the  jury. 
The  court  said:  "To  do  a  thing  in  a  plain, 
substantial,  and  workmanlike  manner  would 
imply  that  it  should  be  perfectly  done  for  the 
character  of  the  job  contemplated,"  Smith  v. 
Qark,  58  Mo.  146.  See  also  Leeds  v.  Little, 
4a  Minn.  414;  Elliott  v.  Caldwell,  43  Minn, 
357 ;  and  see  the  title  Wobking  Contkacts. 

1.  SobttantlaUy.  —  Gieesman  v.  Hart,  4a  Fed. 
Rep.  go. 

8.  Hardin  Coun^  v.  Wells,  108  Iowa  174.' 

SnbstaDtially  ud  Fully.  —  In  Hardin  County 
V.  Wells,  108  Iowa  174,  it  is  said:  "To  say 
that  a  given  sum  is  '  substanUoIly,  tf  not 
wholly,'  paid  is  not  the  equlvaleot  of  a  itate- 
ment  that  it  is  fully  paid." 

BabitantUUy  Built  Bwalling  Eouia.  — See 
Johnson  v.  Smart,  6  Jur.  N.  S.  815.  This  was  a 
suit  for  specific  performance,  the  defense  being 
a  misrepresentation  as  to  the  house  being 
subafiatttiany  built 

BahatantUU^  Ohangbiff  Claim. —  In  Dougan  v. 
Turner,  51  Minn.  330,  it  was  said:  "No  error 
is  assigned  or  shown  in  receiving  the  evidence 
going  to  establish  the  fact  as  found  by  the 
court,  and  it  is  conceded  that  the  evidence 
tended  to  establish  that  fact.  Hence,  in  allow- 
ing the  amendment  'conforming  the  pleading 
*  *  *  to  the  fact  pttived'  (Gen.  Stat.  1878, 
c.  66,  I  124)  there  was  no  error.  The  change 
thus  made  cannot  be  deemed  to  have  substan- 
tially changed  the  claim,  within  the  meaning  of 
that  word  in  the  statute  cited."  See  generally 
the  title  Ahsndmehts,  i  Encyc.  of  Pl.  add  Pk. 
S78  ei  teq. 

BalwtaiitlBUy  Gompletal.  —  The  term  "«•&- 
^tontially  ccunpleted  "  when  used  in  reference 
to  a  railroad  has  been  held  to  apply  to  a  rail- 
road the  roadbed  of  which  is  in  such  condition 
that  it  lacks  but  twenty  per  cent,  of  completion. 
Louisiana,  etc.,  R.  Co.  v.  State  Board  of  Ap- 
praisers, 108  Ls.  14. 

SubrtantlaUy  Besolbed  —  SabstantlaUy  as  Bet 
Forth.  (See  also  the  title  Patents,  vol.  33, 
P-  352.) — In  Hobbs  v.  Beach,  180  U.  S.  399, 
it  was  held  that  the  words  "  mfbaCanMoUy  as 
described  or  set  forth,"  in  a  claim  for  a  patent, 
"  do  not  limit  the  patentee  to  the  exact  mechan- 
ism described  in  his  spcciUcation  or  prevent 
recovery  against  infringers  who  have  adapted 
mechanical  equivalents  for  such  mechanism." 
As  to  the  meaning  of  these  words  when  used 
In  Ait  ceantction,  ace  alio  Seymonr  v,  Osborne, 


II  Wall.  (U.  S.)  516;  MitcheU  v.  Tillman.  19 
Wall.  (U.  S.)  287;  Com  Planter  Patent,  23 
WaU.  (U.  S.)  181 ;  Lee  v.  PilUbury,  49  Fed. 
Rep.  747 ;  Morley  Sewing  Mach.  Co.  v.  Lan- 
caster, lag  U.  S.  263 ;  Westinghouse  v.  Boyden 
Power  Brake  Co.,  170  U.  S.  537 ;  Boyden  Power- 
Brake  Co.  V.  Westinghouse  Air-Brake  Co.,  (C 
C.  A.)  70  Fed.  Rep.  826,  wherein  it  was  said; 
"  The  phrase  '  mibetatUially  as  set  forth '  is 
technical,  and  is  equivalent  to  saying  '  by  the 
means  described  in  the  text  of  the  inventor's 
application  for  letters  patent,  as  illustrated  by 
the  drawings,  diagrams,  and  models  which  ac- 
company the  application.'  These  words  limit 
the  general  terms  of  the  specification  which  set 
out  the  function  performed  by  the  invention, 
and  confine  the  inventor's  rights  to  his  own 
special  means  of  performing  the  function." 
Substantially  Identioal.  —  In  Com.  v.  Stone, 

103  Mass.  431,  it  was  held,  where  the  jury  in  a 
criminal  case  found  that  the  name  of  the  per- 
son upon  whom  the  offense  was  mmmitted  was 
aubeUmUaUy  identical  with  the  name  charged 
in  the  indictment,  that  this  was  sufficient. 

SabstantlaUy  in  the  Smu  Gondition  means  that 
there  is  no  material  change.  /»  re  Boone,  83 
Fed.  Rep.  962. 

SabitantiaUy  Va^tha,  —  Upon  the  trial  of  one 
charged  under  a  Massachusetts  statute  with 
keeping  naphtha  and  offering  it  for  sale,  the 
trial  judge  instructed  the  jurors  that  they  were 
to  decide  whether  the  article  alleged  to  have 
been  offered  for  sale  "was  aubatanHallif 
naphtha."  The  court  said :  "  The  instruction 
excepted  to  was  correct,  the  word  mbsUin- 
tlallff  being  clearly  used  as  meaning  '  really  or 
essentially.'"  Com.  v.Wentwortb,  118  Mass.  443. 

Privy  Examination  of  Harried  Womsn.  (See 
also  the  title  Acknowledgments,  vol.  i,  p.  483.) 
—  A  statute  provided  that  the  certificates  of 
privy  examination  of  married  women  shotild  be 
"  mlwtonCtolly  as  foUows,"  giving  a  form.  It 
was  said  that  "  the  word  mibstantfoUy  is  used 
in  this  connection,  as  it  often  is,  in  the  sense 
of  comprehending  all  of  the  form  given  that  is 
necessary  or  essential."   Lineberger  v.  Tidwell, 

104  N.  Car.  513. 

SabstantlaUy  Tnie  Oopy.  —  In  Thomas  v. 
State,  103  Ind.  436,  it  was  said :  "  *  Sub^an- 
ttolly  a  true  copy'  does  not  mean  a  full  and 
exact  copy,  but  rather  a  copy  of  the  material 
and  essential  parts,  or  an  abstract  of  them." 

S.  Snbstantivs  Teloay. —  State  v.  Richer.  29 
Me.  89,  following  Webst.  Diet.  In  this  case, 
decided  under  the  Maine  statute  allowing  an 
accessory  before  the  fact  to  be  indicted  and 
convicted  of  aubatantive  felony,  the  court 
said:  "A  mibatatMve  felony  is  that  which 
depends  upon  itself,  and  is  not  dependent  upon 
another  felony,  which  is  established  by  the 
conviction  of  the  one  who  committed  it  alone." 
And  it  was  held  that  the  accessory  may  be  in- 
dicted and  convicted  without  reference  to  the 
conviction  of  the  principal,  although  the  guilt 
df  the  principal  must  be  shown.  See  also  th« 
title  AccBSMiY,  vol.  i,  p.  263, 
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lMnftl«u.  SUBSTANTIVE  REQVIRESiENT— SUCCESSFUL.  Daflaltlni. 


SUBSTAITTIVS  EEdXTIBElEEirT.  —  See  Form —  Formal — Formalities, 
vol.  13,  p.  1 117. 

SIJBSTITirTS  —  SUBBTinrTIOH.  (See  also  Device,  vol.  9,  p.  448.)  — A 
substitute  is  a  person  or  thing  put  in  the  place  of  another  pereon  or  thing.* 

SUBSTITUTED  COMFLAIHT.  —  "  A  '  substituted  complaint '  ex  vi  termini 
imports  a  complaint  filed  to  t^ke  thf=  plac9  of  that  previously  filed,  and 
excludes  such  previous  complaint  from  the  record  as  an  operative  pleading  tn 
the  cause."  ' 

gUBSTITimONAL  BSQUSSTS  AVD  DETISE&  —  See  the  titles  LEGACIES 
AND  Devises,  vol.  18,  p.  731 ;  WjtLS. 

STntTEBSAinfiAV  WATEBS.  —  See  the  title  WatEHS  AlfD  WATERCOURSES. 
SUBUKBAN.  —  See  the  title  RESIDENCE,  RESIDENT,  ETC.,  vol.  24,  p.  694. 
SUBVERT.  —  See  note  3. 
SUCCEEDHra.  —  See  note  4. 


SUCCESSFUL.  —  See  note  5. 

1.  SnbititaU.— Henderson  v.  State,  59  Ala.  91. 

Sabttitates  In  XUitery  Law.— See  the  title 
Military  Law,  vol.  ao,  p.  628. 

SnbrtiUtieaorAttorMyi.— See  the  title  Sub- 
di-iii'TiON  or  Attohneys,  8o  Encvc.  of  Pi~ 

AND  PK.  1008, 

InlMitation  of  Pwtiei.—  See  the  title  Substi- 
tution OF  pAETI£S,  30  EnCYC.  OF  Pl.  AHO  Pb. 
IOI9. 

SnbstitatioQ  In  Bense  of  Sabrogttioa. —  See  the 
title  Subrogation,  ante,  p.  199,  and  see  Oreiav. 
WrightsoD,  51  Md.  34. 

BatatitnUm  of  Xesordi.— Sec  the  itUe  Lost 
Papebs  ahd  Recoids,  vol.  19,  p.  555  $t  S0q. 

Sttbnltntod  0HBri^,— See  Ci^  of  London 
Brewery  Co.  v.  Inland  Revenue  Com'rg,  (1899) 
I  Q.  B.  121. 

S.  Sahstftnted  CompUiat — Brita  v.  Johnaon, 
65  Ind.  562. 

S.  Salmrt.  —  Where  the  plaintiff  alle^  that 
the  defendant  had  subverted  the  water  of  a 
spring,  it  was  held  that  the  allegation  did  not 
"  give  the  defendant  any  notice  that  he  wotild 
be  called  upon  to  answer  a^y  charge  of  corrupt- 
ing the  water  in  the  spring.  Subvert  has  no 
such  natural  signification  as  applied  to  material 
criijects  like  a  vein  or  stream  of  water."  Chea- 
ley  V.  Kit%,  74  Me.  ija,  43  Am.  Rep.  569. 

4.  ftMoaejlag.  —  The  word  tutseeeAing  is 
susceptible  of  different  significations,  and  is 
used  in  different  senses,  with  an  exclusive  or 
inclusive  meaning,  according  to  the  subject  to 
which  it  is  applied.  Sands  v.  Lyon,  18  Conn. 
29.    See  also  Webater  v.  French,  13  III.  304. 

8.  Bnooessfol  Party.  (See  also  Pbevailinq 
Pakty,  vol.  22,  p.  1292,  and  see  the  title  Costs, 
5  Encyc.  of  Pl.  and  Pa.  100.)  —  A  Wisconsin 
statute  provided  that  in  case  of  a  new  trial  on 
appeal^  costs  should  be  allowed  the  wueeewt^ 
tarty.  It  was  held  that  die  words  auaoeaapO. 

a?  C.  v&  L.— 19  989 


party  bad  reference  to  the  party  finally  recov- 
ering judgment,  without  reference  to  the  ques- 
tion whether  it  was  more  or  less  than  that 
rendered  by  the  justice-  Smithbeck  v.  Larson, 
18  Wis,  183;  Norwqrian  EvHgelicaj  Lutlirran 
Church  v.  Thotson,  31  Wis.  35;  Schoeffel  v. 
Hinze,  47  Wis.  648. 

In  Cole  V.  Richmond  Hio.  Co.,  18  Nev.  124, 
it  was  s^id :  "A  party,  however,  may  be  m<c- 
ceaaful  in  a  suit  without  winning  everything 
that  is  asked  for.  The  question  whether  a 
party  is  mtceew/ul  or  not  depends  upon  the 
particular  facts  of  each  case;  upon  the  issues 
raised ;  upon  the  contest  niai^e." 

SaeoMsfal  Clsimant. —  In  Smith  v.  Laumeier, 
12  Mo.  App.  546,  aMrmed  84  Mo.  673,  it  was 
held  that  the  eucceeaful  claimant  mentioned 
ill  the  Mijtouri  Revenue  Law  of  1872,  S  220, 
was  OQC  who  claimed  adversely  to  the  demands 
of  the  rcTCoue  law,  and  pot  ope  fflT'Tn'"g  under 
a  subsequent  tax  sale. 

Buaossahil  Taeciastion.  —  In  Sovereign  Camp 
Woodmen  of  the  World  f.  Woodruff,  80  Miss. 
S54.  it  was  said^  "  We  think  it  plainly  inferable 
fronj  the  terms  of  the  application  for  insurance 
in  this  case  that  the  association  did  not  use 
the  phrase  '  successful  vaccination '  in  the 
sense  of  an  entire  immunity  from  smallpox. 
*  *  •  '  Swcesaful  vaccination  '  carries  the 
idea  merely  of  the  production  upon  the  person 
^vaccinated  of  such  symptoms  or  manifestations 
as  are  usually  produced  by  such  operation  when 
considered  effective.  The  eruption  produced  by 
the  inoculation,  with  its  accompanying  charac- 
teristics, is  the  only  certain  evidence  that  vac- 
cination has  taken  or  is  sttcceB8ful.  That 
'  gucceaaful  vaccination '  only  means  that  the 
virus  has  taken  npon  the  person  inoculated,  is 
supported  by  the  Century  Dictionary  (word 
'  Vacdnadon  ')." 
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Bv  Thbodor  Mbgaardbn. 

I  Dinnnov%  293. 

n.  Hatvke  avs  Thsoxt  or  Svocessiov,  393. 
in.  Osioiv  or  Law  or  Sttogzbsiov,  294. 

1.  Succession  to  Personal  Property^  294.  . 

2.  Succession  to  Real  Property,  294. 

3.  Source  and  Construction  of  Succession  S/aiuteSf  994. 

4.  Survival  of  Common-law  Pules,  295. 

a.  In  General,  295. 

Course  of  Succession^  395. 
e.  Distinction  Between  Succession  to  RetU  and  to  Personal  Pr^erty, 

»95- 

IV.  IVEESITAVOE  AVD  DlSTSIBITTITE  SKAIIS,  296. 

1.  Definitions,  296. 

2.  Difference  Between  Succession  to  Personalty  and  to  Recdty,  396* 

3.  Whai  Property  Descends  and  What  Is  Distributed,  296. 

T.  AvcUTOS  ox  Pbopoutvh^  296. 

1.  Definitions,  396. 

2.  Commonrlam  Rules  Determinif^  Ancestor,  297. 

a.  Descent  Traced  from  First  Purchaser,  297. 

b.  Mode  of  Determining  First  Purchaser ;  Seisina  Facit  Stipitem,  z^-j, 

c.  Descent  Traced  from  Person  Who  Last  Died  Seized,  297. 

(1)  In  General,  297. 

(2)  Descent  of  Reversions  and  Remainders,  298. 

3.  Statutory  Rules  Determining  Ancestor,  298. 

a.  In  England,  298. 
*.  In  United  States,  298. 

Abrogation  of  Common-law  Rules,  298. 
Succession  to  Reversions  and  Remainders,  299. 
Partial  Recognition  of  Common-law  Rules,  399. 
Ancestral  and  Non-ancestral  Estates,  299. 
(0)  Statutory  Provisions,  399. 
{b)  What  Constitute  Ancestral  Estates,  300. 
(n  What  Constitute  Non-ancestral  Estates,  300. 
(dS  Instances  of  Ancestral  and  Non-ancestrea  Estates,  301. 
(J)  Character  of  Estate  Determined  by  Legal  Title,  303. 
(/)  Person  from  Whom  Succession  Traced,  303. 
aa.  General  Rule,  303.  " 
bb.  Rule  Not  Applicable  to  I^ on-ancestral  Estates, 
303- 

ee.  Rule  Not  Applicable  to  Succession  in  Descending 
jWi^,  303. 

dd.  Rule  Merely  Prefers  Intestate's  Kindred  Who 

Are  of  Ancestor's  Blood,  303. 
ee.  Extent  of  Preference,  303. 
ff.  Whether  Regard  Is  Had  to  Blood  of  Immediate 
or  of  Remote  Ancestor,  305. 
(5)  JBstates  of  Unmarried  Infants,  305. 
(a)  Statutory  Provisions,  305. 

When  Statutes  Applicable,  306. 
Person  from  Whom  Succession  Traced,  306. 
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(d)  Nature  of  Intestate's  Title,  '307. 
(J)  Succession  to  Estate  of  IllegUimate  Child^  307. 
(6)  Distribution  of  Personalty^  307. 

VL  HBDtB  An>  BiSTEIBUTEES,  307. 
1.  Dejinitiom,  307. 

a.  Who  May  Be  Heirs  and  Distributees^  308. 

a.  General  Hule,  joS. 

b.  Exceptions  to  Rule^  308. 

(1)  Monsters,  308. 

(2)  Murderer  of  Intestate^  308. 

(3)  Aliens,  308. 

(4)  Bastards,  308. 

Relatives  Specially  Designated^  309. 
^  Kindred,  309. 

/«  General,  ^00. 
J^A?       Kindred^  309. 
Consanguinity,  309- 

Classes  of  Kindred — DescendantSy  AscendaniSf  and  Col- 

laterals,  3M. 
Degrees  of  KinsMp^  310. 
[6)  J/^^  (7^  Reckotttng  Degrees  of  Kinship^  310. 
(a)  In  Direct  Line,  310. 
(^)  /«  Collateral  Line,  310. 
oa.  /«  General,  310. 

^fy  Canon  Law,  310. 
'  f^.  ^_)'  C/z'/V  Zaw,  310. 

^  Common  Law,  310. 
^f.  Under  Succession  Statutes^  311. 
#.  Kinsmen  of  Half  Blood,  312. 

(1)  In  General,  312, 

(2)  Common  Law,  312. 

(3)  Under  Succession  Statutes^  312. 

(a)  //I  England^  312. 

/»  United  States,  312. 
dia.  Abrogation  of  Common-law  Rule,  312. 
W.  Succession  to  Estates  of  Unmarried  Infants, 
313- 

cc.  Succession  to  Ancestral  Estates,  314. 

(A^.  Succession  Between  Brothers  and  Sisters,  315. 

^.  Statutes  Gwing  Larger  Share  to  Whole  Bloody 

3I.S- 

(4)  Distribution  of  Personalty^  315. 
/.  Posthumous  Children^  316. 

VtL  Couxo  OF  Bttooxmioh,  316. 

1.  General  Outline,  316. 

a.  Specially  I)esignated  Relatives^  3x6. 

(1)  /m  General,  316. 

(2)  Descendants,  317. 

(3)  Ascendants  and  CoHaieralSy  317. 
^.  7V^?jtr/  317, 

Escheat,  i^iS. 

z.  As  Affected  by  Common-law  Canons  of  Descent,  318. 

a.  In  General,  318. 

b.  Rule  that  Inheritance  Shall  Not  Lineally  Ascend^  319. 

c.  Preference  of  Male  to  Female  Issue  and  SUckf  319. 

d.  Primogeniture  Among  Males^  320. 

e.  Right  of  Representation,  320. 

( r)  Definition^  320. 

(2)  Common-law  Rule,  320, 
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(3) 
(4) 


Civil-lemi  Sule^  321. 
Statutory  Ruks,  321. 
(a)  In  General^  321. 
{b)  In  Lineal  Descent^  321. 
(f)  /«  Collateral  Succession^  322. 
(if)  ^r^^ff  Heirs  Are  of  Equal  Degree,  384. 
aa.  In  Lineal  Descent^  324. 
bb.  In  Collateral  Succession^  335. 

nn  DOOTBOn  OT  SHtFTIHG  IVHEBIIAHCX,  326. 

IX.  BVOCESBIOH  BT  ANB  FBOK  BASTABBI^  327. 

1.  By  Common  Law,  327. 
a,  By  Civil  Law,  327. 
3.  By  Statute,  327. 

a.  /«  General,  327. 

^.  Construction  of  Statutes,  128. 

f.  Succession  to  Estate  of  Mother,  328. 

rf.  Succession  to  Estate  of  Mother's  Ancestors  and  Collateral  Kindred^ 

$.  Succession  Between  Illegitimaie  Brothers  and  Sisters^  329. 
/.  Succession  Between  LegiHmate  and  Illegitimaie  Children  of  Same 
Mother,  330. 

g.  Succession  to  Estate  of  Father,  -331. 

h.  Succession  to  Estate  of  Father's  Kin,  331. 
f.  Succession  to  Estate  of  Bastard,  331. 

J,  Succession  to  Estate  of  Bastard's  Children,  333. 
k.  Succession  by  Deceased  Bastard's  Children^  333. 

Z,  BUG0BS8I0K  BT  ASD  FKOX  ADOPTED  CHIIDBEH,  333. 

I.  Origin  of  Adoption  Statutes,  333. 

2  Effect  of  Adoption  Statutes  on  Succession,  333. 

a.  Succession  by  Adopted  Child,  333. 

(1)  General  Rule^  ^33. 

(2)  Succession  Idmtted  to  Estate  of  Adopting  Parent,  334, 

(3)  Successim  to  Estate  of  Natural  Parents,  3^5. 

(4)  Succession  to  Estate  of  First  of  Two  AdopH^  Parents,  335. 

b.  Succession  from  Adopted  Child,  335. 

ZI  Fboof  of  Hxikbhip,  336. 

OROa»*REFl!3BENCES. 

As  to  the  doctrine  of  advancements,  see  the  title  ADVANCEMENTS,  vol.  i,  p.  760. 

succession  by  and  from  aliens,  see  the  title  ALIENS,  vol.  2,  p.  64. 

the  rights  of  heirs  in  community  property,  see  the  title  COMMUNITY  PROP- 
ERTY, vol.  6,  p.  347- 

the  liability  of  a  decedents  estate  for  his  debts,  see  the  title  DEBTS  OF  ^'S- 
CEDENTS,  vol.  8,  p.  1003. 

the  rights  and  liabilities  of  heirs  and  distributees,  see  the  title  DEBTS  OF 
DECEDENTS,  vol.  8,  p.  1003;  in  connection  with  which,  see  also,  as  to 
matters  of  Pleading  and  Practice,  the  title  HEIRS  AND  DEVISEES,  10 
Encvc.  Pu  &  Pr.  20. 

the  effect  of  family  settlements,  see  the  title  FAMILY  AGREEMENTS  OR 
SETTLEMENTS,  vol.  12,  p.  875. 

homestead  rights,  see  the  title  HOMESTEA D,  vol.  15,  p.  516. 

the  rights  of  surviving  husband  or  wife,  see  the  titles  CURTESY,  tfol.  8,  p.  506; 
DOWER,  vol.  10,  p.  122;  HUSBAND  AND  WIFE,  vol.  15.  p.  785. 

succession  to  lands  granted  to  Indians,  see  the  title  INDIANS,  vol.  16,  p.  312. 

coparcenary  estates,  see  the  Htle  PARCENARY  {ESTATES  IN),  vol.  21, 
p.  1032. 

partition  among  coheirs,  see  the  title  PARTITION,  vol.  21,  p.  1154. 
the  laws  which  goi'ern,  see  the  Htle  PRIVATE  INTERNATIONAL  LAW, 
vol.  32,  p.  1314. 
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As  to  stuension  to  iht  separate  property  of  married  women,  see  the  title  SEP  AHA  TJS 
PROPERTY  OF  liARRIED  WOMEN,  vol.  25,  p.  331. 
succession  from  and  through  slai'cs^  see  the  title  SLA  VES^  vol.  25,  p.  1088. 
inheritance  and  succession  taxes,  see  the  title  SdCCESSION  TAXES, 
fireperty  umSsposed  of  dy  will,  and  tht  rights  of  pretermitted  children,  see  the  title 
WILLS. 

1  BE^nntKnrB  —  SnooeHlo&.  —  Succession,  in  the  civil  law,  denotes  the  trans- 
mission o(  the  fights  and  obligations  of  a  deceased  person  to  his  heir  or  heirs.* 
The  term  is  employed  In  the  statutes  of  some  of  the  states  to  denote  the 
devolution  of  title  to  property  under  the  statutes  of  descents  and  distributions. 
It  is  proposed  in  this  title  to  deal  with  what  is  frequently  called  the  Law  of 
Descent  and  Distribution,  and  to  use  the  term  "  succession  "  as  synonymous 
with  descent  and  distribution.  Succession,  as  the  term  is  here  used,  may  be 
defined  as  the  coming  in  of  another  to  take  the  property  of  one  who  dies 
Without  disposing  of  it  by  will."  ' 

UflMant.  —  Descent,  In  its  technical  meaning,  is  hereditary  succession  to  an 
estate  in  realty ;  it  is  the  succession  to  the  ownership  of  an  estate  by  inherit- 
ance, or  by  an  act  of  law,  as  distinguished  from  purchase.* 

Mitrlbatlra.  — ^  The  term  "  distribution  '*  is  commonly  used  to  express  the  divi- 
sion of  the  personal  estate  of  ^n  intestate,  according  to  the  rules  prescribed 
by  law.* 

DlitiootloA  t«twMa  ItaMMit  ftnd  DiatribatioiL  —  Thus  it  will  be  seen  that  the  term 
"  descent "  is  usually  applied  to  the  devolution  of  real  estate,  and  distribu- 
tion" to  that  of  personalty.' 

IftharitaaM. — The  term  "  inheritance  "  is  often  used  as  synonymous  with 
descent  to  denote  the  fact  of  receiving  an  estate  as  heir.  It  therefore  refers 
to  the  devolution  of  real  property.  But,  while  this  is  its  strict  legal  significa- 
tion, in  its  popular  acceptation  the  word  '*  inheritance  "  includes  the  devolu- 
tion of  both  real  and  personal  property,  and  is  coexten»ve  in  meaning  with 
succession.* 

n.  VatTOE  AVS  Thbobt  of  SvoOESiXOir.  —  A  person  may,  subject  only  to 
certain  restrictions  imposed  by  la\V  for  the  protection  of  the  wife  and  surviving 
minor  children,'  freely  alien  any  of  his  property  during  his  lifetime,  or  dis- 
pose of  the  same  by  last  will.  But,  upon  the  death  of  a  person,  the  law,  in 
the  absence  of  testamentary  disposition  by  him,  disposes  of  his  property  as  it 
might  be  presumed  that  he  himself  would  do  if  acting  rationally  atid  without 
motives  or  Influences  outside  of  the  family  relation.*  It  would  seem  hardly 
necessary  to  say  that,  whatever  may  be  the  rules  governing  the  devolution  of 

1.  DtflnltloB  of  lofleaMlon.  —  See  Doniftt  Civ.  Rep.  36;  Matter  of  Burdick,  iia  Cal.  387; 

L.,  pt.  3,  pref.;  Potbier,  Des  Successions;  Toul-  Dakota  Civ.  Code,  S  776;  Idaho  Stst.  1887,  S 

iter,  I,  3.  tit.  I ;  Hal.  CiV.  L.  47;  Adams  v.  Aker-  5700.    See  Blake  v.  McCartney,  4  ClifF.  (U.  S.) 

ItaxA,  109  111.  640.  103;  Hunt  V.  Hunt,  37  Me.  344. 

lodriuft— Kiite  of  auwewlou.—  lo  LonUi-  %.  iMiitlMi  of  DMwrat.  —  Sec  the  tide  Da- 
ana,  succession  is  the  transmission  of  the  rights,  scbnt,  vol.  9,  p.  400;  Hudnall  v.  Ham,  t/z  lU. 
ettate,  obligations,  and  charges  of  a  deceased  76. 

person  to  his  heir  or  heirs ;  legal  succession  is  4.  Dtflnltlon  of  IHltrUmtioa.  —  See  DiSTUBU- 

Uut  which  is  established  in  faTor  of  the  nearest  tion,  vol.  9,  p.  660. 

relations  of  the  deceased;  irr^laf  succession  fi.  DsMStit  and  Distribution  ]>iitl&Kalsh0d. — 

is  that  which  is  tstablished  by  law  in  favor  of  See  Beard  v.  Lofton,  102  Ind.  408;  Homer  v. 

certain  persons  or  of  the  state  in  default  of  Webster,  a  N.  J.  L.  413. 

bcits  cither  legal  or  iastitnted  by  testatnertt ;  6.  OsflDltiod  of  laherftancw.  —  Adams  v.  Aker- 

tesumentary  succession  is  that  which  results  land,  16B  111.  640;  Homer  v.  Webster,  33  N.J. 

frtfm  the  constittition  of  the  heir,  contained  in  L.  413;  Swanson  v.  Swanson,  s  Swan  (Tenn.) 

a  testament  executed  in  the  form  prescribed  by  460. 

law.    Hour.  L.  Diet.    See  Slmmona  v.  Saul,  7.  See  Dowek,  vol.  10,  p.  134;  Houbstbad, 

138  U.  S.  449;   Davenport  v.  Adler,  53  La.  vol.  i<;,  p.  516. 

Ann.  263.  %.  Thoory  of  Inttotate  Snooenion.  —  See  Ed- 

S.  OailTiitlon  Adopted.  —  Deering's  Ann.  Civ.  'wdrds  v.  Freeman,  a  P.  Wms.  443;  Hunt  f. 

Code  of  California,  S  I383;  Matter  of  Headen.  Hunt,       Me.  344;  GarliUid  V.  Harrison,  8  Leigh 

5a  Cat  398;  in  r*  Burdick,  (Cal.  1895)  40  Fac.  <  Va.)  368. 
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property  in  any  country,  they  must  of  necessity  be  more  or  less  arbitrarj'  and 
artificial,  *'  creature?  of  the  civil  polity,  and  Juris  positivi  merely."  '  What 
these  rules  shall  be,  must,  therefore,  in  the  nature  of  things,  depend  upon  the 
condition  and  genius  of  the  people  among  whom  they  prevail.' 

ni.  OBlonr  01  Law  of  Suooebbioh  —  1.  Snocesiion  to  Personal  Property 
—  By  Common  law,  —  The  right  of  succession  to  the  personal  property  of  one 
who  died  without  making  any  disposition  thereof  by  will,  or  otherwise,  can 
hardly  be  said  to  have  been  recognized  by  the  common  law.  By  the  common 
law,  the  personal  property  of  an  intestate  went  to  the  bishop,  or  ordinary,* 
who,  after  paying  the  debts  of  the  decedent  as  far  as  his  goods  extended,  in 
compliance  with  an  early  statute,^  himself  appropriated  the  residue,  to  be 
devoted  to  pious  uses,  or,  in  other  words,  to  the  purchase  of  masses  to  be  said 
for  the  repose  of  the  soul  of  the  deceased.  Later  statutes  compelled  admims- 
trat  on  to  be  granted  to  the  next  relatives  of  the  deceased.*  And  when,  at 
the  time  of  the  Protestant  Reformation,  the  saying  of  masses  was  declared, 
by  Parliament,  to  be  superstitious,  and  was  no  longer  allowed  by  the  courts, 
the  administrator,  after  the  payment  of  the  debts  and  funeral  expenses  of  the 
deceased,  took  what  remained.* 

B7  Btatnto.  —  The  hardships  of  allowing  the  administrator  to  enjoy  the  sur- 
plus property  to  the  exclusion  of  the  intestate's  kin  of  equal  degree  with  the 
adiiiiiiistrator,  led  to  the  enactment  of  the  Statute  of  Distributions,'  providing 
for  distribution  among  the  widow  and  next  of  kin.  This  statute  may,  there- 
fore, be  said  to  have  first  given  the  right  of  distribution.  Each  of  the  United 
States  has  its  own  statute  of  distribution.  The  American  statutes,  while 
differing  from  one  another  in  detail,  are  but  modifications  of  the  English 
statute. 

2.  Sncceanon  to  Seal  Property  —  By  Common  Law.  —  The  growth  of  the  com- 
mon law  produced  a  number  of  rules  or  canons  of  inheritance,  which  have 
long  regulated  the  transmission  of  real  property  from  the  ancestor  to  the  heir 
in  so  clear  and  decided  a  manner  as  to  preclude  all  uncertainty  as  to  the 
course  which  the  descent  is  to  take. 

By  Statato.  —  But  these  rules  having  grown  up  under,  and  being  founded 
upon,  the  feudal  system  of  the  middle  ages,  were  found  incompatible  with 
the  institutions  of  the  present  age.  A  departure  from  the  common  law  was 
first  begun  in  the  United  States.  At  an  early  period  in  the  history  of  the 
colonies,  important  departures  from  these  canons  were  made  in  the  progress 
of  legislation.^  And  when  the  colonies  became  states,  each  had  its  own 
system  of  rules  for  the  government  of  property  within  its  limits,  all  departing 
more  or  less  from  the  common  law,  and  some  varying  materially  from  others. 
At  the  present  time,  the  common  law  has  been  universally  rejected  in  the 
United  States,  and  each  state  has  established  a  law  of  descent  for  itself.  In 
England  material  modifications  have  been  ingrafted  upon  the  incient  canons.* 

3.  Source  and  Constrnetion  of  Snoceeeion  Statntei.  —  The  English  statute  of 
distributions,  which  was  to  a  great  extent  founded  upon  the  civil  law,  being 

1,  3  BI.  Com.  211.  B.  See  the  title  Exscutobs  aHD  Adhihib- 

3,  3  Washb.  R.  P.,  S  9;  Jones  v.  Barnett,  30  tratobs,  vol.  11,  p.  741. 

Tex.  637.  6.  2  Bl.  Com.  515;  Edwards  v.  Freeman,  % 

3.  Common-Uw  Biapoiltlon  of  Xntoitate'i  Per-  P.  Wms.  442. 

■onal  Property.  —  Dwight  L.  of  Pers.      Pers.  7.  Statute  (tf  Siitribntions.  —  22  &  23  Car. 

Prop.  638,  wherein  it  is  said,  in  effect,  that  II.,  c.  10. 

the  theory  advocated  by  Coke,  in  Hensloe's  0.   StatutM    Bepdating   Boooent — For  jn- 

Case,  9  Coke  37  (which  is  also  Blaekstone'a  stance,  it  was  provided  in  Massachusetts  as 

theory;  see  2  Bl.  Com.  494).  that  this  power  early  as  1641,  that  estates  should  be  divided 

did  not  belong  to  the  ordinary  from  any  intrin-  equally  among  children,  except  that  the  eldest 

^sic  right,  but  that  he  enjoyed  it  only  by  the  son  should  have  a  double  share.  Massachu- 

cnncession  of  the  king,  is  no  longer  tenable.  setts  Col.  Laws  205. 

See  also  Mannins  v.  Napp.  i  Salk.  37.  9.  The  statute  3  &  4  Wm.  IV.,  c.  106,  amend- 

4.  13  Edw.  I.,  c.  ig.  ing  the  law  of  inheritance,  was  applicable  to 
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borrowed  mainly  from  the  llSth  Novel  of  Justinian,*  has  always  been  con< 
strued  by  the  courts  according  to  the  rules  of  the  civil  law.*  And  it  should 
be  remembered,  as  aiding  in  the  construction  of  American  statutes,  that  when 
the  rules  for  the  descent  and  distribution  of  an  intestate's  property  which 
have  been  adopted  in  the  United  States  are  examined,  it  will  be  found  that 
the  American  law  of  succession  has  borrowed  much  more  from  the  civil  than 
from  the  common  law.  This  is  largely  due  to  the  fact  that  the  English  stat- 
ute of  distributions  has,  with  various  modifications,  been  extensively  adopted 
in  the  United  States,  and,  in  general,  extended  to  real  property.'  Statutes  of 
descent  and  distribution  are  subject  and  to  be  construed  with  reference  to 
the  law  concerning  dower,  tenancy  by  the  curtesy,  partnership,  homesteads, 
and  exemption,  and  particularly  to  provisions  in  favor  of  the  widow  and  minor 
children  for  their  immediate  support.* 

4.  Survival  of  Common-law  BhIm  —  a.  IN  General.  —  But  enough  of  the 
common-law  system  has  been  preserved  to  render  a  general  statement  of 
its  provisions  necessary  to  the  clear  comprehension  of  the  modern  law  of 
succession. 

b.  Course  of  Succession.  —  For  example,  while  the  common  law  as  to 
descent  has  been  so  far  supplied  or  departed  from  in  the  United  States  as  to 
be  practically  of  little  force,  it  has  been  so  far  recognized  as  the  foundation 
of  American  law  that,  when  the  statute  does  not  provide  otherwise  for  a 
given  case  of  descent,  he  who  would  have  been  heir  at  common  law  in  Eng- 
land is  declared  to  take,  and  the  common-law  rules  for  ascertaining  kinship  to 
prevail.* 

c.  Distinction  Between  Succession  to  Real  and  to  Personal  Prop- 
erty. —  Another  illustration  of  the  fact  that  the  modern  law  of  succession 
has  retained  some  features  of  the  common  law  which  had  their  origin  in  the 


-  all  descents  subsequent  to  January   i,  1834. 
It  was  amended  by  22  &  23  Vict,  c.  35. 
1.  Sonnw  of  the  English  ftatute  of  Diatribntions, 

—  See  Carter  v.  Crawley,  T.  Raym.  496, 

8.  Conitnutlon  of  the  English  Stat«t«  tA  lUstrl- 
bntions. —  In  the  construction  of  the  English 
statute  of  distribations,  the  courts  have  always 
regarded  the  fact  that  it  was  for  the  purpose  of 
regulating  the  matter  which  was  the  proper  sub- 
ject of  the  jurisdiction  of  the  ecclesiastical 
courts,  which  proceeded  in  matters  of  property 
according  to  the  rules  of  the  civil  law.  Rex 
T'.  Raines,  1  Ld.  Raym.  571,  i  P.  Wms.  25; 
Carter  v.  Crawley,  T.  Raym.  496 ;  Maw  v.  Hard- 
ing, a  Vcm.  233 ;  Walsh  v.  Walsh,  Prec  Ch.  54 ; 
Bowers  v.  Littlewood,  i  P.  Wms.  594,;  Wollis  v. 
Hodson,  a  Atlc  117. 

8.  Sonne  of  AmnlMa  SnoeaMioB  itetatei  — 

—  Kelsey  v.  Hardy,  20  N.  H.  479.  This  was 
done  by  the  provincial  act  of  4  Wm.  &  M.,  c. 
3.  Sheffield  v.  Lovering,  1 2  Mass.  489.  So 
it  has  been  said  that  the  Maine  statutes  were 
substantially  derived  (through  the  provincial 
statutes  of  4  Wm.  &  M.,  c.  a ;  9  Anne,  c  a, 
and  the  early  statutes  of  the  mother  common- 
wealth) from  the  English  statutes  of  distribu- 
tions, 22  and  23  Car.  II.,  c.  10,  and  i  Jac.  II. 
Decoster  v.  Wing,  76  Me.  450.  And  the  New 
Hampshire  statute  of  descents  (Act  of  Feb.  3, 
1789,  t  N.  H.  Laws  207)  was  in  substance 
copied  from  the  English  statute.  Parker  v. 
Nims,  3  N.  H.  460 ;  Prescott  v.  Carr,  29  N.  H. 
453,  61  Am.  Dec.  652. 

We  are  told  by  Carr,  J.,  in  Davis  v.  Rowe^ 
6  Rand.  (Va.)  364,  that  the  framers  of  the 
Virginia  act  regulating  descents  "  looked  at  the 


common-law  canons  of  descent  to  avoid,  not 
to  imitate;  to  pull  down,  nut  to  build  up.  All 
its  principles  are  violated,  its  landmarks  re- 
moved, its  fences  broken  down,  its  traces  ob- 
literated." And  see  Garland  v.  Harrison,  8 
Leigh  (Va.)  368:  Stones  v.  Keeling,  s  Call 
(Va.)  I4J. 

In  Texas,  it  was  said  that  the  laws  of  descent 
of  real  property  in  that  state  are  more  in  har- 
mony with  the  civil  law  of  Spain  titan  with 
the  common  law  of  England.  McKinney  v. 
Abbott,  49  Tex.  371. 

Until  the  law  of  California  regulated  the  ad- 
ministration, descent,  and  distribution  of  estates, 
the  Mexican  law  was  applicable.  McNeil  v. 
First  Congregational  Soc.,  66  Cal.  105. 

4.  I  Woem.  Am.  L.  Adm.,  I  64. 

5.  Bflbet  of  Oonuwn-law  Bnlee  on  Oowm  of 
flaooesslon,  —  Barnitz  v.  Casey,  7  Crancb  (U. 
S.)  456;  Matter  of  Clark,  17  Nev.  1*4:  Fidler 
V.  Higgins,  21  N.  J,  Eq.  138;  Johnson  v.  Haines, 
4  Dall.  (Pa.)  64;  Cresoe  v.  Laidley,  2  Binn. 
(Pa.)  279;  Bevan  v.  Taylor,  7  S.  &  R.  (Pa.) 
397'  So  it  was  held  that  a  naked  trust  estate 
descends  to  the  eldest  son,  according  to  the  law 
of  primt^eniture ;  such  estates  not  being  within 
the  provisions  of  the  New  Jersey  statute  of  de- 
scents.   Wills  V.  Cooper,  25  N.  J.  L.  137. 

In  New  York,  the  statute,  after  laying  down 
the  rules  of  descent,  expressly  provides  that 
"  in  all  cases  not  provided  for  by  the  preceding 
rules,  the  inheritance  shall  descend  according 
to  the  course  of  the  common  law."  3  New 
York  Rev.  Stat.  (7th  ed.)  p.  2213,  I  16.  And 
there  is  a  similar  provision  in  Arkansas. 

But  is  has  been  said  that  the  common  law 
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feudal  system  Is  found  in  the  distinction  preserved  between  the  descent  of 
realty  and  the  distribution  of  personalty  by  the  rule  under  which  real  property 
goes,  when  its  owner  dies  intestate,  to  the  heir,  while  personal  property  is, 
under  the  same  circumstances,  distributed  among  the  next  of  kin  of  the  intes- 
tate by  an  administrator  appointed  for  that  purpose  by  the  proper  courts* 
While  legislation  has  not  obliterated  this  and  certain  other  distinctions,  such 
as  the  difference  which  sometimes  obtains  between  the  estates  given  in  differ- 
ent kinds  of  property,*  it  has  shown  a  steady  tendency  toward  effecting  a 
homogeneity  in  the  devolution  of  real  and  personal  property.  Under  the 
intestate  acts,  the  same  persons  in  general  succeed  to  both  realty  and 
personalty,  whether  as  heirs  or  distributees.* 

IT.  IHHEBITAKCX  AvD  DiBTliBUTZtx  Seau  —  1.  Deftnitiont.  ~  An  inherit- 
ance is  an  estate  which  descends  or  may  descend  to  an  heir  upon  the  death 
of  an  ancestor!''  Each  portion  of  the  intestate's  effects  of  which  division  is 
made,  and  which  goes  to  the  persons  entitled  thereto  under  the  statutes  of 
distributions,  may  be  termed  a  distributive  share.* 

2.  Diflferonoe  Between  BneoeBBioii  to  PMwnolty  and  to  Bealty.  —  It  may  be  said 
generally  that  realty  descends  directly  to  the  heir  without  the  intervention  of 
the  administrator,  except  so  far  as  under  statutes  he  is  empowered  to  deal 
with  it  in  behalf  of  creditors;  while  personalty  is  transmitted  to  the  distribu- 
tees through  the  administrator,  in  whom,  pending  such  transmission,  the  legal 
ownership  is  vested.  The  distinction  has  its  origin  in  the  incidents  of  the 
feudal  system,  and,  although  not  of  so  much  importance  as  formerly,  still 
exists.* 

8.  What  Property  Beieend*  uid  What  Is  Distributed.  —  A  general  treatment 
of  the  questions  which  frequently  arise  in  consequence  of  the  difference  in 
mode  between  the  devolution  of  personalty  and  that  of  realty,  as  to  whether 
the  property  under  consideration  descends  to  the  heir  of  the  intestate  under 
the  statutes  of  descents,  or  is  to  be  distributed  by  the  administrator  under  the 
statutes  of  distributions,  may  be  found  elsewhere.' 

V.  AVOESTO&.OB  FaOPOHfVB— 1.  SeflnitiO&l  —  OefldltloB  of  AnoMtOT.  —  The 

term  "  ancestor,"  in  its  technical  meaning,  and  as  used  in  the  statutes  of 
descents,  means  any  one  from  whom  an  estate  is  inherited  ;  its  meaning  is  not 
con6ned  to  the  lineal  progenitors,  as  has  sometimes  been  insisted.*  It  thus 
appears  that  the  term  is  often  employed  in  the  statutes  as  the  correlative  of 
heir,*  but  it  does  not  always  have  that  meaning.    As  sometimes  employed  it 

can  be  retorted  to  for  a  rule  only  where  the  the  title  Exkcutors  and  Adhihistbatou,  vol. 

statute  has  muiifestly  left  a  case  tmprorided  ii,  p.  720. 

for.    Peacock  v.  Smart,  17  Mo.  403.  It   has   been   argued   that   the  distinction 

1,  florrlTal  of  Difterenoe  Between  BneooMor  to  should  be  abolished,  and  realty  and  personalty, 
Xeal  and  Fenoaal  Property. —  See  infra,  this  in  their  transmission,  be  treated  as  one  and 
section,  Difference  Between  Succttsion  to  Ptr-  governed  by  the  same  rules.  See  article  in  15 
sanalty  and  to  Realty,  Am.  L.  Rev.  512,  for  a  summary  of  the  argu- 

2.  To  illustrate:  In  Ptnnsylvama,  the  real  ment  See  also  Woemer  Adm.,  IS  16,  337;  re- 
estate  of  an  intestate  without  issue  goea  to  the  marka  of  Hon.  John  F.  Dillon  in  ja  Am.  L. 
parents  for  life  and  then  to  his  brothers  and  Rev.  30;  and  remarks  of  Hon.  David  Dudley 
MSters  in  fee,  while  his  personalty  goes  to  the  Field  in  as  Am.  L.  Rev.  57. 

parents  absolutely.   And  so  in  most  cases  where  7.  See  the  title  ExECDToaa  and  Adhinis- 

the  statutory  law  of  succession  gives  a  life  es-  trators,  vol.  11,  p.  720.  See  also  the  titles  Con- 

tate  in  realty,  an  absolute  title  is  given  to  per-  version  and  RECoNVSRStOM,  vol.  7,  p.  475  ft  jc^.; 

aonalty.  Crops,  vol.  8,  p.  310;  Easements,  vol.  10,  p. 

8.  See  Kelsey  v.  Hardy,  20  N.  H.  479;  Park-  404;  Paws  and  Paw  Rights,  vol.  2a,  p.  769. 

man  v.  McCarthy,  149  Mass.  503.  As  to  succession  to  the  shares  of  a  deceased 

4.  Inhwitanoe  Da&sed.  —  Matter  of  Donahue,  partner  in  partnership  lands,  see  the  title  Cok- 

36  Cal.  332.    See  Inheritance,  vol.  16,  p.  335.  vbrsioh  and  Rbconvxrsion,  vol.  7,  p.  473; 

0.  Diftrlhtttiva  Share  Daflnsd. —  See  infra,  this  Partnership,  vol.  aa,  p.  98,  and  p.  107  et  seq. 

title.  Heirs  and  Distributeet  —  Definition.  8.  Aneoitor  Daflnad. —  See  Ancbstor,  vol.  a, 

6.  Sistinetion  Between  Snooesalon  to  Real  asd  to  p.  319,  note  5. 

FwiOBal  Pnpwty.— Williams  Real  Prop.  18;  9.  See  infra,  this  title,  Htirs  and  Distribit- 

Woemer  Adm.,  S  13;  a  BL  Com.  SS-    See  also  tees  —  DrlimHofw. 
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is  synonyiAous  with  kindred,  and  embraces  all  from  whom  a  title  could  be 
derived  by  descent.* 

Daflsltloii  tff  Prs^tu.  —  The  person  From  whom  a  succession  is  to  be  traced 

is  sometimes  called  the  propositus,  i.  e.,  the  person  proposed," 

2.  Common-law  AiUm  Botormidingf  Ancestor Descent  Traced  from 
First  Purchaser.  —  It  is  a  rule  of  the  common  law  that  descent  must  be 
traced  from  the  first  purchaser.  While  this  rule  is  necessarily  of  no  prac- 
tical importance  in  lineal  descent,  it  lies  at  the  foundation  of  the  law  of^  col- 
lateral inheritance.  With  reference  to  Its  practical  application  the  rule  may 
be  more  specifically  stated  thus:  Upon  a  failure  of  issue  in  the  last  proprietor, 
the  estate  shall  descend  to  the  blood  of  the  first  purchaser;  or,  in  other  words, 
it  shall  result  back  to  the  heirs  of  the  body  of  that  ancestor  from  whom 
it  either  really  has  or  is  supposed  by  fiction  of  law  to  have  originally- 
descended. 

Matttoa  of  Ibift  FnMluMr.  —  By  first  purchaser  is  meant  the  person  who 
acquired  an  estate  to  his  family,  or  brought  it  into  the  family  which  at  present 
owns  it,  whether  the  same  was  transferred  to  him  by  sale,  or  by  gift,  or  by 
any  other  method,  except  only  that  of  descent.'  Therefore,  such  person 
might,  with  reference  to  his  relation  to  the  land,  also  be  denoted  by  the  term 
"  last  purchaser,"  meaning  the  last  person  who  acquired  the  land  otherwise 
than  by  descent.* 

b.  Mode  of  Determining  First  Purchaser;  Seisika  Facit  Stipitem. 
—  In  connection  with  the  rule  that  descent  must  be  traced  from  the  first 
purchaser,  a  doctrine  which  is  its  auxiliary  in  an  evidentiary  sense,  in  that 
it  supplies  a  simpler  mode  of  proving  heirship  to  the  first  purchaser  than 
by  tracing  pedigree  in  a  direct  line  from  such  root  of  descent,  demands  con- 
sideration. The  doctrine  referred  to  is  that  expressed  in  the  maxim  setsina 
facit  stipitem.  As  supplementafy  of  the  doctrine  of  the  feudal  law.  which 
required  that  whoever  claimed  by  descent  should  make  himself  to  be  the  heir 
of  the  first  purchaser,  it  was  considered  that  the  seizin  of  the  last  possessor 
from  whom  he  claimed  as  his  heir  of  the  whole  blood  should  be  presumptive 
evidence  of  his  being  of  the  blood  of  the  first  purchaser.*  This  supplies  the 
difficulty  of  investigating  a  descent  from  a  distant  stock  through  a  line  of 
succession  become  dim  by  the  lapse  of  ages.* 

c.  Descent  Traced  from  Person  Who  Last  Died  Seized— (i)  In 
General. — The  effect  of  the  common-law  rule  that  descent  must  be  traced 
from  the  first  purchaser,  together  with  its  auxiliary  doctrine  expressed  in  the 
maxim  setsina  facit  stipitem,  is,  then,  that  the  claimant  must  show  kinship  to 
the  person  who  last  died  seized  in  deed.  Though  the  law  passes  an  inherit- 
ance upon  the  heir  immediately  upon  the  ancestor's  death,  he  thereby  only 
acquires  a  seizin  in  law,  and  this  alone  would  not  enable  him  to  transmit  the 
inheritance  to  his  hein ;  for,  at  common  law,  no  one  could  be  a  stirps  from 
whom  a  descent  codld  be  derived,  unless  he  had  been  actually  seized.  The 
maxim  of  the  common  law  was  non  jus  sed  seisina  facit  stipitem.  He  could  not 
be  accounted  an  ancestor  who  had  only  a  bare  right  or  title  to  enter  or  be  other- 
wise seized ;  for  the  law  required  this  notoriety  of  possession  as  evidence  that 
the  ancestor  had  that  property  in  himself  which  was  to  be  transmitted  to  his 
heir.  It  may,  then,  be  stated  as  the  clear  result  of  all  the  authorities  that, 
wherever  a  person  succeeded  to  an  inheritance  by  descent,  he  must  have 
obtained  an  actual  seizin  or  possession,  or  seizin  in  deed,  as  contradistinguished 
from  seizin  in  law,  in  order  to  make  himself  the  root  or  stock  from  which  the 

1.  See  the  titlte  Ancxstob,vo1.  3,p.  32o,iiote  I.        4.  See  West  v.  Williams,  15  Ark.  682;  Gard- 

9.  Propodtni  Ddlaad. —  i  Brett  Com.on  Present  ner  v.  Collins,  z  Pet.  (U.  S.)  58. 
law  of  Eng.  50.  6.  Saistu  Tadt  StlpltaBi.  —  4  Kent  Com.  386. 

a.  Tint  fonkmnr  MbuL  —  See  the  title       6w  a  Reeres  Hist.  Eng.  L.  318;  a  Bl.  Com. 

PUBCHASE  —  PinCHAMB,  Td.  a^t  p.  461.  UQ. 
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future  inheritance  by  right  of  blood  must  have  been  derived ;  that  is,  in  other 
words,  in  order  to  make  the  estate  transmissible  to  his  heirs.  If,  therefore, 
the  heir  on  whom  the  inheritance  has  been  cast  by  descent,  dies,  before  he  has 
acquired  the  requisite  seizin,  his  ancestor,  and  not  himself,  becomes  the  person 
last  seized  of  the  inheritance  and  to  whom  the  claimants  must  make  them- 
selves heirs.  ^ 

(2)  Descent  of  Reversions  and  Remainders.  —  A  notable  application  of  this 
doctrine  is  found  in  the  descent  of  estates  in  reversion  and  remainder.  If  the 
person  owning  the  remainder  or  reversion  expectant  upon  the  determination 
of  a  freehold  estate  dies  during  the  continuance  of  the  particular  estate,  the 
remainder  or  reversion  does  not  descend,  to  his  heir,  because  he  has  never  had 
seizin,  but  will,  in  general,  descend  to  the  person  who  is  heir  to  him  who 
created  the  freehold  estate,* 

3.  Statutory  Bnles  Determining  Ancestor  —  a.  In  England.  —  In  Eng- 
land, it  is  now  provided  by  statute  that  descent  shall  be  traced  from  the  last 
purchaser  of  the  property,  and  for  this  purpose  the  person  last  entitled  to  the 
property  shall  be  deemed  to  be  the  purchaser,  unless  it  be  proved  that  he 
inherited  it.'  But  where  there  is  a  total  failure  of  heirs  of  the  purchaser,  or 
where  the  land  shall  be  descendible  as  if  an  ancestor  had  been  the  purchaser, 
and  there  should  be  a  total  failure  of  the  heirs  of  such  ancestor,  then  the 
descent  shall  henceforth  be  traced  from  the  person  last  entitled  to  the  prop- 
erty as  if  he  had  been  the  purchaser.* 

b.  In  United  States  —  (i)  Abrogation  of  Common-law  Rules.  —  In 
the  United  States  the  common  law  of  descent  is  so  completely  superseded  by 
statute  that  the  source  whence  the  intestate's  realty  was  derived  will  not  1>e 
looked  to,  except  in  compliance  with  the  demands  of  some  statutory  pro* 
vision."  Hence,  under  statutes  which  do  not  in  any  case  recognize  any  dis- 
tinction in  the  descent  or  distribution  of  the  property  of  a  deceased  person  -in 
consequence  of  the  source  from  which  it  came,  it  has  been  uniformly  held 
that  the  rule  of  the  common  law  that  the  heir  must  be  of  the  blood  of  the 
first  purchaser  is  wholly  abrogated.*    The  ownership  of  or  title  to  projjerty  is 

1.  Bole  Bftqalrin^  AnoMtor  to  Have  Bom  Hilton,  16  Johns.  (N.  Y.)  g6;  Bates  v.  Shrae- 
Seliod.  — Burt  R.  P.,  !  303;  4  Kent  Com.  386;  der,  13  Johns.  (N.  Y.)  26a;  Jackson  v.  Hend- 
Broom  Max.  525;  Goodtitle  f .  Newman,  3  Wils.  ricks,  3  Johns.  Cas.  (N.  Y.)  214;  S«abrook  v. 
C.  PI.  sifi;  Hawkins  v.  Shewen,  i  Sim.  &  St  Seabrook,  McMulI.  £q.  (S.  Car.)  201. 

260.  S.  Kodorn  EngUdi  Rnlo.  —  3  &  4  Wm.  IV., 

Origin  of  Bole. —  »  Bl.  Com.  209.  e.  106,  S  i. 

Enwptioiu  to  Bvlo.  —  There  are  tome  rea-  4,      ft  23  Vict.,  c.  35,  (  19.  For  a  discussion 

sonable  qualifications  in  the  English  law  to  the  of  these  proviaions  see  2  Broom  &  Had.  Bl.  374. 

universality  of  the  rule.    If  the  ancestor  acquired  B.  Stattii  of  First  Parehaaer  —  Bolo  in  tho 

the  land  by  purchase,  he  might,  in  some  cases,  Vnltod  Btatai. —  See  Gardner  v.  Collins,  2  Pet. 

transmit  it  to  his  heirs,  though  he  never  had  (U.  S;)  58;  Doe  v.  Gilbert,  i  How.  (Miss.)  32; 

actual  seizin  of  it  himself.    Shelley's  Case,  i  Peacock  v.  Smart,  17  Mo.  402;  Prescott  v. 

Coke  98a;  Burt  R.  P.,  $  304;  2  Greenl.  Cruise  Carr,  29  N.  H.  453,  61  Am.  Dec  652;  Kelsey 

149.    So  if,  upon  the  exchange  of  lands,  one  v.  Hardy,  so  N.  H.  479;  Bell  v.  Scammon,  15 

party  had  entered  and  the  other  died  before  N.  H.  381,  41  Am.  Dec.  706;  Parker  v.  Nims, 

entry,  his  heir  would  still  take  by  descent,  for  3  N.  H.  460. 

he    could   not    take    in    any    other    capacity.  6.  Kean  v.  Roe,  2  Harr.  (Del.)  103,  29  Am. 

Shelley's  Case,  i  Coke  gSa/.  4  Kent  Com.  386.  Dec.  336;  Peacock  v.  Smart,  17  Mo.  402;  Hatch 

But,  as  to  the  validity  of  an  exchange  without  v.  Hatch,  21  Vt.  450.   So  formerly  in  Alabama, 

entry,  see  the  title  Exchange  of  Pbopebty,  Deloney  v.  Walker,  9  Port.  (Ala.)  497;  Hitch- 

vol.  II.  p.  572,  note  2.  cock  v.  Smith,  3  Stew.  &  P.  (Ala.)  29. 

It  is  the  rule  in  equity,  that  if  a  person  is  In  Texas,  it  is  specially  enacted  that  there  is 

entitled  to  real  estate  by  a  contract,  and  dies  no  distinction  between  property  derived  by  de- 

before  it  is  conveyed,  his  equitable  title  descends  scent,  etc^  from  the  father,  and  that  which  may 

to  his  heir.    Potter  v.  Potter,  i  Ves.  437.   And  have  been  derived  by  descent  from  the  mother: 

see  Roup  v.  Bradner,  19  Hun  (N.  Y.)  513.  and  all  the  estate  vests  at  death  of  the  intes- 

2,  Bevenions  and  Bemalndan  —  Doieont  of  by  tate  as  if  he  had  been  the  original  purchaser 
Common  Law.  —  Co.  Litt-  isa;  Doe  v.  Hut-  thereof.  Sayle's  Civil  Stat.,  S  1647.  And  see 
ton,  3  B.  &  P.  643;  Ratcliffe's  Case,  3  Coke  Jones  v.  Bamett,  30  Tex.  638;  Chandler  v. 
42a;  Kellow  f.  Rowden,  3  Mod.  253;  Cook  f.  Copeland,  31  Tex.  151;  McKinney  v.  Abbott, 
Hammond,  4  Mason  (U.  S.)  485 ;  Jackson  v.  49  Tex.  371. 
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substituted  for  seizin,  and  the  heir  takes  all  the  real  estate  owned  by  the 
ancestor  at  the  time  of  his  death." 

(2)  Succession  to  Reversions  and  Remainders.  —  In  consequence  of  the  aboli- 
tion of  the  common-law  rules  requiring  a  claimant  to  show  kinship  to  the 
person  who  last  died  ceized  in  deed,  the  heirs  of  a  reversioner  or  remainderman 
take  as  absolutely  as  if  their  ancestor  were  actually  seized  as  of  a  freehold  in 

f)ossession  ;  the  word  "  seized,"  when  applied  to  such  an  interest,  being  equiva- 
ent  to  owning,  and  "  seizin  "  to  ownership.  A  remainderman  or  reversioner, 
therefore,  becomes  a  proper  stock  of  descent,  and  the  remainder  or  reversion 
of  one  dying  intestate  will  go  among  his  heirs  in  the  same  manner  as  estate  in 
possession.* 

(3)  Partial  Recognition  of  Common-law  Rules.  —  While  the  common-law 
rules  for  determining  the  ancestor  or  propositus  have  been  generally  rejected 
throughout  the  United  States^  statutes  which  give  a  partial  recognition  to  the 
first  purchaser  in  tracing  the  course  of  succession  have  been  enacted  in  many 
of  the  states.  These  statutes  will  be  treated  in  the  two  next  succeeding  sec- 
tions, the  first  of  which  treats  of  succession  to  ancestral  estates,  and  the 
second  of  succession  to  estates  of  unmarried  infants. 

(4)  Ancestral  and  Non-ancestral  Estates  —  (a)  Btotntoxy  Prorliloiii.  —  In  pursu- 
ance of  a  policy  of  keeping  real  property  in  the  line  of  the  ancestor  by  whom 
it  was  brought  into  the  family,  statutes  have  been  enacted  in  many  of  the 
United  States  which,  generally  speaking,  recognize  a  distinction  between 
estates  which  were  acquired  by  the  intestate's  own  industry  and  estates  which 
were  derived  from  some  ancestor,  and  direct  that  the  latter  shall  go  to  the 
intestate's  next  of  kin  who'  are  of  the  blood  of  the  person  from  whom  they 
were  derived.  These  statutes  vary  in  their  phraseology.  In  some  of  the 
statutes  the  distinction  made  is  between  "ancestral"  and  "  non-ancestral " 
estates.  In  others,  the  distinction  is  between  "  ancestral  estates  "  and  "  new 
acquisitions"  or  "acquired  estates."  In  yet  other  statutes  ancestral  estates 
are  referred  to  as  estates  "  come  by  "  or  "  on  the  part  of"  the  father  or  mother. 
Many  of  the  statutes  are  more  explicit,  and,  instead  of  speaking  of  ancestral 
estates  as  above,  refer  to  them  in  express  terms  as  inheritances  which  come  to 
the  intestate  by  descent,  devise,  or  gift  from  some  one  of  his  ancestors.' 

1.  Kelly  V.  McGuire,  15  Ark.  555;  Hillhouse  Matsaeh»setts  cases  see  the  title  Reuainders, 

V.  Chester,  3  Day  (Conn.)  166,  3  Am.  Dec  Revisions,  and  ExBCtrroRy  Interests,  vol.  24, 

26s:  Kean  v.  Roe,  a  Harr.  (Del.)  103,  29  Am.  p.  423,  note  5. 

Dec.  336:  Thompson  v.  Sandford,  13  Ga.  238;  But  see  Lawrence  v.  Pitt,  i  Jones  (46  N. 

Oliver  T/.  Powell,  114  Ga.  600;  Hicks  V.  Pegues,  Car.)   344,  in  which  case  it  was  held  that 

4  Rich.  £q.  (S.  Car.)  413;  Guion  t>.  Burton,  where,  by  the  death  of  her  grandfather  (the 

Meigs  (Tenn.)  565.   And  see  Guion  v.  Ander-  person  last  seized),  a  child  was  entitled  to  a 

son,  8  Humph.  (Tenn.)  298.  reversion  in  land,  expectant  on  the  termination 

Under  the  rule  of  the  North  Carolina  Re-  of  a  life  estate,  and  such  child  died  before  the 
vised  Code,  c.  38,  that  "  every  inheritance  expiration  of  the  life  estate,  the  inheritance 
shall  lineally  descend  forever  to  the  issue  of  did  not  vest  for  life  in  the  parent  of  the  de- 
the  person  who  died  last  seized,  entitled  or  ceased  child,  under  the  sixth  canon  of  de- 
having  any  interest  therein,"  it  was  held  that  scent,  on  the  expiration  of  the  life  estate.  Tht 
neither  actual  nor  legal  seizin  was  necessary  to  person  entitled  to  take  must  make  himself  heir 
make  the  stock  in  the  devolution  of  estates.  to  the  person  last  seized.  As  to  the  common- 
Sears  V.  McBride,  70  N.  Car.  152.  law  rule,  see  supra,  this  subdivision,  Succession 

But  as  to  the  law  in  Maryland,  see  Chirac  to  Reversions  and  Remainders. 

V.  Reinecker,  2  Pet.  (U.  S.)  625.    It  was  held  8.  Stotntss  Bslatlng  to  Aooastral  EiUtes.— 

io  this  case  that  by  the  law  of  descent  a  person  See  i  Stim.  Am.  Stat.  L.,  tt  3107,  3134.  In 

claiming  as  hdr  must  prove  himself  heir  of  many  states,  this  distinction  is  effected  by  pro- 

the  person  last  seized  of  the  estate :  and  if  an  visions  abolishing  the  distinction  between  the 

intestate  leaves  a  brother  of  the  whole  Mood,  whole  and  the  half  blood,  except  when  the  es- 

who  dies  without  issue,   and  without  being  tate  of  the  intestate  came  to  htm  by  devise, 

actually  seized  of  the  estate,  the  estate  will  descent,  or  gift  of  an  ancestor.    See  i  Stim.  Am. 

descend  to  the  half  blood  of  the  person  so  Stat.  L.,  9  3^33  (£)■    Under  these  statutes  the 

seized.  intestate's  kindred  of  the  whole  blood,  if  next 

S.  Bsvantons  and  Bemalndras  —  Bnoeessioa  to,  of  kin,  share  in  all  of  the  estate  of  the  de- 

bj  StatBts.  —  Oliver  v.  Powell,  114  Ga.  600;  cedent,  no  matter  from  what  source  it  came. 

Moore  v.  Rake,  96  N.  J.  L.  574.    For  the  Matter  of  Pearsons,  no  Cal.  524. 
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(b)  Wiuu  <Mutltiito  ABSMtral  BitatM  —  Mbltioa.  —  AnCeStral  estates,  as  the  term 
is  employed  in  these  statutes,  may  be  defined  to  be  estates  which  come  to  the 
intestate  in  the  tegular  course  of  descent,  and  estates  which  may  have  been 
devised  to  him,  or  which  may  have  been  conveyed  to  him  by  deed  of  gift, 
but  which,  or  at  least  part  of  which,  he  might  have  inherited  ^  had  there  beeti 
no  such  devise  or  deed  of  gift. 

bUM  "Ooau  bf"  or  "oB  tlw  ?ut  Of"  the  Ffttbw  at  Kotbff.  — -The  expressions 
"  come  by  "  the  father  or  mother  and  "  on  the  part  of  "  the  father  or  mother 
have  the  same  meaning.*  They  have  beeil  defined  to  include  every  case 
where  the  inheritance  shall  have  come  to  the  intestate  by  gift,  devise,  or 
descent  from  the  parent  referred  to,  or  from  any  relative  of  the  blood  of  such 
parent.' 

(e)  Wkat  OoMtitBte  Ifan-aaeeftna  XitntM  —  Deflnltiott.  —  On  the  other  hand  non- 
ancestral  estates  may  be  defined  to  be  estates  which  the  Intestate  acquired  by 
his  own  industry,  or  by  the  devise  or  deed  of  gift  of  a  person  from  whom  he 
could  not  have  Inherited,  either  lineally  or  collaterally. 

Slitingniabad  from  "  Paroliuod  "  Eftate*.  —  The  expression  "  purchased  estates  " 
does  not  correctly  describe  the  estates  of  this  class,  because  many  estates 
which,  by  the  common  lav^,  would  have  been  held  to  come  by  purchase  are, 
within  the  purview  of  these  statutes,  ancestral  estates.  By  the  common  law, 
all  who  took  in  any  way  except  by  descent  were  regarded  as  purchasers.* 
Even  the  devisee  of  his  father,  or  other  ancestor,  was  regarded  as  the  pur- 
chaser, within  the  meaning  of  the  rule  which  required  descent  to  be  traced 
from  the  person  who  acquired  or  first  brought  the  estate  into  the  family  — 
the  first  purchaser.*  But,  within  the  meaning  of  these  statutes,  one  who 
takes  gratuitously  by  devise  from  his  ancestor  will  not  thereby  become  the 
person  to  whose  blood  regard  must,  in  compliance  with  the  provisions  of  these 
statutes,  be  had  in  tracing  the  descent  of  the  property."  To  become  such 
fountain  of  inheritable  blood,  the  devisee  must  be  a  purchaser  for  value  in  the 
popular  sense  of  the  term,  or  at  least  derive  the  estate  by  gift  from  some  one 
other  than  an  ancestor. 

1.  "  Anoootor  ^  m  Viod  in  Statatoi  Diitlneraiili-  And  see  infra,  this  subdivision,  Instances  of 

Ing  Betwoen  Aneottfal  ftod  Hon-snceitrftl  £statM.  Attcestral  and  Non-ancestral  Estates. 

—  it  seems  that  by  the  term  "ancestor,"  as  S.  EsUtw  "Come  by" or  "on  the  Partof *' Por- 

ttsed  in  tbese  statutes,  is  not  meant  one  from  anti  D^nad. —  Kelly  v.  McGuire,  15  Ark.  555, 

whom  the  Intestate  would  necessarily  have  in-  citing  Maffit  v.  Clark,  6  W.  &  S.  (Pa.)  260. 

herited,  but  one  from'  whom  he  would  have  3,  The  expression   "  on   the   part   of  (he 

inherited,  under  circumstances  which,  though  mother  "  or  "  father,"  employed  in  the  statute  of 

Hot  existent,  might  have  taken  place.    A.  B.,  Arkansas,  was  so  defined  by  the  same  statute. 

thoQgh  he  had  a  sister,  it,  D.,  living,  devised  Dig.  Stat.,  !  2543.    See  Kelly  v.  AfcGuire,  15 

land  to  his  nephew,  U.  D.,  who  was  a  son  of  Ark.  555;  Galloway  v.  Robinson,  19  Ark.  396. 

such  sister.    It  was  held  that  the  devisor  was  It  is  defined  likewise  in  New  York.    3  N.  Y. 

the  ancestor  of  his  nephew,  R.  D.,  the  intestate.  Rev.  Stat.  (7th  ed.)  p.  2214,  9  29;  Heyd.  Gen. 

within  the  meaning  of  the  term  "ancestor"  as  L.  &  Rev.  Stat.  N.  Y.,  p.  3864.    See  Oliver  v. 

used  In  the  provision-  of  the  statute  regulating  Vance,  34  Ark.  564 ;  GamM  v.  Wood,  71  Md. 

the  descent  of  ancestral  estates.    Greenlee  v.  37;  Banta  v.  Demarest,  34  N.  J.  L.  431 ;  Torrey 

Davis,  19  Ind.  62.  v.  Shaw,  3  Edw.  (N.  Y.)  35S;  Shippen  v.  tzard. 

And  it  has  been  held  that  a  husband  who  i  S.  &  R.  (Pa.)  223. 

conveys  land  to  his  wife  by  a  deed  of  gift  is  But  it  was  held  in  Maryland,  that  the  words 

the  wife's  "ancestor"  within  the  meaning  of  in  the  Act  of  1786,  chapter  45,  "and  not  de- 

the  statute.    Cornett  v.  Hough,  136  Ind.  387.  rived  from  or  through  either  of  his  ancestors  " 

But  it  has  been  held  differently  in  North  meant  "  and  not  by  descent."    Hall  v.  Jacobs, 

Carolina.   Where  land  was  devised  by  a  father  4  Har.  &  J.  (Md.)  245,  approved  in  Roe  v. 

to  a  second  son,  who  as  the  law  stood  was  not  Doe,  21  Md.  487. 

the  heir,  and  the  son  afterwards  died  intestate  4.  AoqalsitloB  uaA  ParolUM  DtitiaviiUhed. — 

and  without  issue,  it  was  held  that  the  land  See  Lewis  v.  Gorinan,  5  Pa.  St.  164;  Latfobe  v. 

descended  as  a  new  acquisition.    Burgwyn  v.  Carter.  83  Md.  279. 

Devereux,  i  Ired.  L.  (23  N,  Car.)  583.    A  case  S.  Matter  of  Donahue,  36  Cal.  329;  Ramsey 

where  a  grandfather  devised  land  to  his  grand-  v,  Ramsey,  7  Ind.  607;  Hall  v.  Jacobs,  4  Sar. 

son,  who  died  in  the  lifetime  of  bis  father,  the  &.  J.  (Md.)  245. 

devisee  not  being  an  heir  or  one  of  the  heirs  6.  Lewis  v.  Gorman,  5  Pa.  St.  164;  Haft's 

of  the  devisor,  is  to  the  same  effect.   Osborne  Appeal,  8  Pa.  St.  33;  Kinney  v.  Gla^w,  Si 

V.  Wtdenhouse,  3  Jones  £q.  (56  N.  Car.)  238.  Pa.  St.  141. 
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"ITfw  AvviUitioH "  apd  "Aft|alr*4  E»ut0B."^By  nevi^  acquisition  is  meant  an 
estate  which  the  intestate  acquired  by  his  own  exertion  or  industry,  or  by 
will  or  deed  from  a  stranger  to  his  blood.  In  other  words,  it  is  an  estate 
obtained  by  any  means  other  than  by  descent,  gift,  or  gratuitous  devise  from 
an  ancestor.* 

(4)  Iitft»noM  of  AsoMtral  wi  Non-anoHtral  Etta^  - —  lAod*  AHn^nA  by  P*t1m.  • —  If  the 

intestate  became  entitled  to  the  estate  by  devise  or  gift  from  some  person 
from  whom  he  could  not,  in  the  absence  of  such  gift  or  devise,  have  inherited 
it,  this  is  a  new  acquisition.*  And  if  he  acquired  the  estate  by  his  own  exer- 
tion or  industry,  it  is  immaterial  that  the  title  was  conveyed  to  him  by  means 
of  a  devise  from  his  ancestor.*  It  may  be  that  if  the  testator  plainly  indi- 
cates his  intention  to  treat  his  devisee  as  a  purchaser,  and  to  increase  the 
burden,  because  he  has  increased  the  quantity  devised  above  that  which  the 
devisee  would  have  taken  by  descent,  this  wiU  be  a  new  acquisition.'*  But  in 
the  absence  of  evidence  of  an^  intention  to  treat  the  devisee  as  a  vendee,  the 
charge  of  a  legacy  on  a  devise  greater  than  the  devisee  would  take  in  the 
absence  of  a  will,  does  not,  of  itself,  make  the  devisee  a  purchaser.* 

£itete>  lSm»  to  iiOM^tfi  by  PMd  of  9Ut.  —  If  the  intestate's  title  to  land  was 
based  upon  a  deed  of  gift  the  land  must,  of  course,  be  deemed  to  be  ances- 
tral.* But  it  has  sometimes  been  difficult,  in  cases  of  this  kind,  to  determine 
whether  a  particuiar  instrument  is  a  deed  of  gift  or  a  deed  of  purchase.' 


1.  Deflnition  of  "  Vvw  A«(itiiiltioiu  "  and  AnoM- 
tnl  EaUtM.  —  See  West  v.  Williams,  15  Ark. 
682;  Brewster  v.  Benedict,  14  Ohio  368;  Frick 
Colte  Co.  V.  Laifghead,  aoi  Pa.  St>  I74> 

9.  IntMttto^  iiti9  4aftaliid  by  Doriit  finnit  « 
Vtran^  to  Hii  Blood. —  Barnes  v.  Loyd,  37 
ind.  533 ;  Walker  v.  Dunshee,  36  Pa.  6t.  430. 

WJien;  a  pfsrson  devised  laod  to  bis  sistcr-ia- 
Uw,  it  W9S  bield  (bat  tlie  devisee  did  not 
take  an  ancestral  estate.  Penn  v.  Cox,  16  Obio 
30. 

Where  a  husband  devised  land  to  his  wife, 
sbe  being  a  stranger  to  his  blood,  both  paternal 
and  matemal,  this  was  held  to  constjitute  a  new 
acquisition.  West  v.  Williams,  15  Ark.  68a. 
So  where  a  husband  made  a  devise  to  his  wife 
Qf  an  estate  of  inheritance,  whicb  would  not 
have  descended  to  her  had  he  died  intestate,  it 
was  held  that  she  did  not  take  an  ancestral 
estate,  as  it  was  not  one  which  "  came  to  her 
from  any  ancestor."  Bimey  v.  Wilson,  1 1  Ohio 
St.  426.  To  the  same  general  effect  is  Cul- 
bcrtson  V.  Duly,  7  W.  &  S.  (pa.)  195;  Op- 
dylw's  Appeal,  49  Pa.  St.  373. 

But  see  supra,  this  subdivision.  What  Con- 
ttitHlt  Ancestroi  ^ttatet. 

8.  9avjs«  t«  |ptMt*t9  of  JmbA  AoifainA  by  Hit 
Own  ladostry. —  See  Walker  v.  Dunshee,  38  Pa. 
St.  430. 

In  Kelly  p.  McGuire,  15  Ark.  555,  the  court, 
by  Hempstead,  J.,  said:  "If  tlie^son  should 
purchase  land  from  the  father  or  mother  for  a 
valuable  consideration,  it  would  be  a  new  ac- 
quisition, and  descend  as  such." 

So  in  Hartman's  Case,  4  Rawie  (Pa.)  39, 
where  an  intestate  had  taken  certain  land  at  an 
appraised  value,  under  the  will  of  his  father, 
paying  to  his  brothers  and  sisters  their  share 
of  the  valuation,  he  was  deemed  as  to  such 
Und  a  purchaser  for  value,  and  therefore  the 
founfler  of  a  new  stock. 

4.  DerlM  Charjred  yritk  Lt^Of.  —  See  Kinney 
V.  Glasgow,  53  Pa.  St.  141. 

8,  lOiiii^  V.  Glasgow,  53  Fa.  St.  141. 
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Where  lands  and  personal  estate  were  both 
devised  charged  with  legacies,  it  was  held  that 
the  legacy  did  not  so  change  the  nature  of  the 
real  estate  as  to  make  it,  in  the  bands  of  the 
intestate,  a  new  acquisition  within  the  meaning 
of  the  statute  of  descents.  West  v.  Williams, 
15  Ark.  68a. 

6.  out  —  ImU  Cmm  to  Intflftatt  by  Doei  tt  — 
Galloway  v.  Robinson,  19  Ark.  396. 

7.  niostrations. —  A  consideration  of  "love 
and  affection  "  and  "  one  dollar  "  has  been  held 
to  be  formal  merely  and  not  to  affect  the  char- 
acter of  the  cooveyaocie  as  a  gift.  Uorris  v. 
Ward,  36  N.  Y.  587.  But  compart  Brown  v. 
Whaley,  58  Ohio  St.  654,  6$  Am.  St.  Rep.  793- 

In  Patterson  v.  Lamson,  45  Obio  St.  77,  it 
appeared  that  a  father,  desiring  to  make  a 
daughter  a  wedding  gift,  bargained  for  a  tract 
of  land,  paid  the  agreed  price  in  money,  and 
caused  the  vendor  to  convey  it  to  the  daughter 
just  prior  to  her  marriage.  The  deed  recited 
payment  by  the  grantee,  the  daughter.  It  was 
held  that  it  was  not  a  deed  of  gift,  parol  evi- 
dence not  being  admissible  to  show  the  facts 
in  contradiction  of  the  recital. 

Trait  Estate  Hdd  to  1«  Aaeeftral.— Hie  in- 
testate's grandfather  executed  a  declaration  of 
trust  by  which  he  declared  that  he  held  his  real 
and  personal  property,  with  the  exception  of 
two  pieces  of  property  therein  specified,  iq 
trust  for  his  children  and  grandchildren.  His 
three  children  took  three-fifths  of  the  estate, 
two  grandchildren  took  a  fifth,  and  the  intes- 
tate, another  grandchild,  took  the  remaining 
^fth :  but  the  shares  of  the  grandchildren  were 
subject  to  the  deduction  of  a  suro  which  was  to 
be  added  to  the  children's  share.  The  sum  which 
the  instrument  required  to  be  paid  to  the  chil- 
dren was  ascertained  after  the  death  of  the 
grandfather  and  paid.  It  was  held  that  the  land 
which  the  intestate  took  under  the  deed  of  trust 
came  to  him  by  gift  and  that  it  descended  as 
an  ancestral  estate.  Whipple  v.  Latrobe,  fo  R. 
I.  508. 
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Mbot  of  An«utbi«  inhmttiMt.  —  There  can,  of  course,  be  no  doubt  that  an 

inheritance  may  be  converted  into  funds,  and  the  proceeds  invested  in  other 
property  without  giving  to  the  property  so  acquired  an  ancestral  character.* 
Where  an  intestate  has  mortgaged  an  ancestral  estate  and  purchased  a  parcel 
of  land  with  the  proceeds,  the  land  so  purchased  is  to  be  regarded  as  having 
come  to  the  intestate  by  purchase.'  And  the  same  result  may  be  accom- 
plished by  an  exchange  of  estates.*  It  even  seems  that  the  owner  of  an 
ancestral  estate  may  destroy  the  ancestral  character  of  the  estate  by  conveying 
it  away  and  then  taking  a  reconveyance.* 

Biltet  of  Ezohange  Landi  by  Helrt.  —  It  has  been  held  in  Ohio  that  if  heirs 
exchange  lands  the  estate  ceases  to  be  ancestral.' 

BbBt  Putitln  by  Bilzs.  —  And  it  has  been  held  in  the  same  state  that  after 
a  division  by  tenants  in  common  of  an  estate  acquired  by  descent,  each  giving 
the  other  a  quitclaim  deed,  the  property  is  no  longer  ancestral.'  But  it  has, 
on  the  other  hand,  been  held  that  a  voluntary  partition  of  an  inheritance  by 
the  heirs  does  not  change  the  character  of  the  estate.' 

Bnrronder  of  Koitgago  by  Dorisee  for  Doad  to  lud.  —  It  has  been  held  that  a  devisee 
of  a  mortgage  upon  a  parcel  of  land,  who  exchanges  the  mortgage  for  a 
deed  to  the  land,  takes  the  land  by  purchase  within  the  meaning  of  the 
statutes.** 

7or«eioiw«  of  Kortgaga  by  DoriMo.  —  And  it  has  been  held  that  a  devisee  of  a 
mortgage  on  a  parcel  of  land  who  forecloses  the  mortgage  and  purchases  the 
land  at  the  sheriff's  sale  takes  the  land  by  purchase  within  the  meaning  of 
the  statute.* 

FaymoDt  of  BaUnoo  of  Porobuo  KoiToy  by  Heln  After  SaooaidoB.  —  Where  the  purchaser 
of  land  at  an  orphan's-court  sale  paid  part  of  the  purchase  money  and  entered 
into  possession  of  the  land  and  resided  thereon  until  his  death,  it  was  held 
that  he,  rather  than  his  heirs,  was  to  be  regarded  as  the  purchaser  of  the  land, 
although  the  balance  of  the  purchase  money  was  not  paid  until  after  his  death 
by  his  administrators,  who  took  a  deed  to  themselves  "for  the  use  of  the 
heirs."  »• 

Brtato  AUottod  to  Widow  Oat  of  HubaDdl  IsMWont  Eit&to. — The  preference  |[iven 
to  the  blood  of  the  ancestor  from  whom  an  inheritance  was  come  to  the  intes- 
tate by  descent,  devise,  or  gift,  has  no  application,  it  has  been  held,  to  an 
estate  allotted  to  a  widow  out  of  the  insolvent  estate  of  her  husband,  for  such 
an  estate  is  acquired  by  the  widow,  not  by  inheritance  from  an  ancestor,  but 
by  statutory  right,  the  statute  carving  it  out  of  the  estate  of  the  husband  and 
devolving  the  title  on  her.*' 

EsUto  Coming  to  Intoatate  by  Upso  of  DotIm.  — ^  A  statute  providing,  among  Other 
things,  that  when  the  estate  comes  to  the  intestate  by  descent,  devise,  or  gift 
of  some  one  of  his  ancestors,  all  who  are  not  of  the  blood  of  the  ancestor  snail 
be  excluded,  it  was  held  that  land  which  came  to  the  intestate  by  forfeiture 
incurred  by  his  mother  by  a  second  marriage,  she  having  inherited  it  from 

1,  IMTMtbig  of  AaoNtral  OhwHtar  by  Allona-  8.  Purtitioii  by  Holn  u  Aflbotiiig  Anewtntl 

tloa.  —  Watson  V.  Tbosipson,  la  R.  I.  466.  OhMMtor  of  Proporty.  —  Wilson  v.  Hall,  3  Obio 

3.  Adams  v.  Anderson,  (Supm.  Ct.  Tr.  T.)  23    .  Cir.  Dec.  589,  6  Ohio  Cir.  Ct.  570. 

Misc.  (N.  Y.)  703.  T.  Conkling  v.  Brown.  (Supm.  Ct.  Gen.  T.)  8 

8.  Where  A  received  land  in  Decatur  county  Abb.  Pr.  N.  S.  (N.  Y.)  345 ;  Day  V.  Carter,  I 

from  his  maternal  grandfather,  and  A's  father  Ohio  Dec.  393. 

took  up  land  in  Tipton  county  in  A's  name,  in  8.  Exohange  of  If ortgage  for  Deed  to  lud.  — 

consideration  whereof  A  conveyed  his  Decatur  Comett  v.  Hough,  136  Ind.  387. 

lands  to  bis  father,  it  was  held  that  Tipton  9.  ParohaM  of  Lwul  by  DevliM  at  Kortngo 

lands  would  not  be  considered  as  maternal  an-  Vorodorar*  8al«. —  Comett  v.  Hou^,  136  Ind. 

cestral.   Annington  v.  Armington,  aS  Ind.  74.  387. 

4.  Holme  v.  Shinn,  6a  N.  J.  Eq.  i ;  Kihlken  10.  Payment  by  Admlniitrator  of  BalaneottfPnr- 
V.  Kihlken,  59  Ohio  St.  106.  oliaao  Xoaey  Owing  by  Intestate,  —  Frick  Coke 

6.  Aneestral  Charaoter  of  Land  Lost  by  Ex-  Co.  v.  Laughead,  303  Pa.  St.  172. 

ehugo  Among  H«lr|,  —  Pr9Wfr       Hwt,  18  11.  Wldow'a  Homestead  Exemption. —  Fatman 

phio  St.  ^11.  V.  Eatman,  83  Ala*  478. 
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the  intestate's  brother,  who  inherited  it  from  his  father,  was  not  within  the 

provision.  * 

(•)  GhuMtar  of  Eitoto  Botonnlaod  by  Logal  Titlo.  —  Where  the  legal  and  the  equi- 
table estate  in  the  land  come  through  different  channels  and  in  different  modes, 
it  has  been  held  that  it  is  the  course  of  the  legal  rather  than  the  equitable 
estate  which  determines  whether  it  be  an  ancestral  estate  in  the  holder.* 

(f)  Fonoii  Imn.  Wkom  •oootHlom  Tnead  —  aa.  General  Rule.  —  The  rule  prescribed 
by  these  statutes  for  regulating  the  succession  to  an  ancestral  estate  may  be 
said,  speaking  generally,  to  be  that  it  shall  descend  only  to  those  collaterals  or 
ascendants  who  are  of  the  blood  of  the  person  from  whom  the  estate  came.' 

Rule  Not  Apfucable  to  Non.ancbstral  Estates  The  rule  prescribed  by 

these  statutes  does  not,  of  courae,  affect  the  devolution  of  non-ancestral 
estates,  new  acquisitions,  or  acquired  estates;  if  an  estate  belongs  to  this  class, 
there  is  no  opportunity  for  the  operation  of  the  rule  requiring  ancestral  blood,'' 
and  the  succession  will  be  traced  with  regard  to  the  blood  of  the  intestate  only.* 

ec.  Rule  Kot  Applicable  to  Succession  in  Descending  Line,  —  As  the  common- law 
rule  requiring  descent  to  be  traced  from  the  first  purchaser  did  not  affect  the 
lineal  descent  of  an  estate,  so,  under  these  statutes,  the  distinction  which  is 
founded  upon  the  mode  in  which,  and  the  source  whence,  the  intestate  became 
entitled,  does  not  affect  the  order  of  succession  in  the  descending  line;  it  is 
only  applied  to  succession  in  the  collateral  and  ascending  lines.* 

dd.  Rule  Merely  Prefers  Intestate's  Kindeed  Who  Are  of  Ancestor's  Blood.  —  The 
recognition  given,  by  the  statutes  under  consideration,  to  the  blood  of  the 
ancestor  from  whom  an  ancestral  estate  has  come,  is  not  a  preference  of 
the  blood  of  the  ancestor,  to  the  exclusion  of  the  blood  of  the  intestate.' 
The  inheritance  is  cast  upon  the  next  of  kin  to  the  intestate.^  But  these 
statutes  give  a  preference  to  those  of  the  kindred  of  the  intestate  who  are  of 
the  blood  of  the  ancestor.  While  the  person  last  seized,  or  last  having  owner- 
ship or  title  to  the  property,  remains  the  propositus  whose  nearest  kindred 
must  be  traced,  such  kindred  must,  however,  be  of  the  blood  of  the  person 
from  whom  the  estate  came.* 

«.  Extent  of  Preference.  —  There  is  considerable  conflict  of  opinion  as  to 
the  extent  to  which  the  kindred  of  the  intestate  who  are  of  the  blood  of 
the  ancestor  shall  be  preferred  to  the  kindred  who  are  not  of  such  blood. 

1.  Undi  VwMtid  U  IntMUto  \if  Motlur*!  B.  ShdlenberBer  v.  Ransom,  31  Neb.  61 ; 

■uiiago.—  Cutter  v.  Waddingbam,  a»  Mo.  Jofi.  Brewster  v.  Benedict,  14  Obio  369. 

8.  Booroo  of  L^ral  Tltlo  DetMrmines  (3iBnet«r  6,  CoUatoral  SooesssloB  —  BnrviTor  of  First  Pur* 

of  Estate  —  England.  —  Wade  v.  Paget,  i  Bro.  obaser  Bole.  —  See  Smith  v.  Smith,  23  Ind.  202 ; 

C.  C.  363,  I  Cox  Ch.  74;  Selby  v.  Alston,  3  CoiTman  v.  Bartsch,  25  Ind.  201;  McClanahan 

Yes.  Jr.  339,  V.  Traflord,  46  Ind.  410;  Hea-venridge  v.  Nel- 

Kentucky.  —  See  Wells  c  Head,  12  B.  Mon.  son,  56  Ind.  90;  Brower  v.  Hunt,  18  Ohio  St. 

(Ky.)  166.  3". 

Nno  York.  —  Nicbolson  v.  Halsey,  i  Johns.  7.  XDtostat*  Kindred  ol  Blood  of  PnicbaserlCorelj 

Cb.  (N.  Y.)  417.  pTsterod.  —  Oliver  v.  Vance,  34  Ark.  564; 

Ohio.  —  Russell  v.  Bnier,  64  Obio  St.  i;  Brower  f.  Hunt,  18  Ohio  St.  312. 

Kihiken  v.  Kiblken,  59  Ohio  St.  106;  Higgins  8.  Matter  of  Pearsons,  no  Gal.  524;  Speer  v. 

V.  Higgins,  57  Ohio  St.  239;  Stembel  v.  Martin,  Miller,  37  N.  J,  Eq.  492;  Miller  v.  Speer,  38 

50  Ohio  St.  495;  Patterson  v.  Lamson,  45  Obio  N.  J.  Eq.  567;  Brower  v.  Hunt.  i8  Ohio  St. 

St.  77;  Olmstead  v.  Douglas,  8  Obio  Dr.  Dec  31a;  Montgomery  v.  Petriken,  39  Pa.  St.  118; 

46s.  16  Ohio  Cir.  CL  171-  Ranck's  Appeal,  113  Pa.  St.  98. 

Rhode  Island.  —  Shepard  v.  Taylor,  15  R.  I.  9.  To  the  effect  that  the  person  wbo  last  died 

204,  citing  Goodright  v.  Wells,  2  Dougl.  771.  seised  remains  the  propositus,  see  discussion  in 

S.  Oliver  v.  Vance,  34  Ark.  564 ;  Wheeler  v.  Den  v.  Jones,  8  N.  J.  L.  340. 

Outterbuck,  53  N.  Y.  68;  Felton  v.  Billijps,  2  Boeoession  to  Estate  Coming  to  Intestate  by 

Dev.  ft  B-  L.  (19  N.  Car.)  308 ;  Harris  v.  Hayes,  Gift. —  But  in  Indiana  it  was  provided  by  sec- 

6  Binn.  (Pa.)   422;  Butler  v.  King,  2  Yerg.  tion  2473  of  Rev.  Stat.  1881   (aec.  2628,  Rev. 

(Tenn.)  115;  Pricfaitt  v.  Kirkman,  2  Tenn.  Ch.  Stat.  1894),  that  an  esUte  which  shall  have 

390.  come  to  the  intestate,  who  dies  without  issue, 

4.  BaoosBsloB  to  Von-anoestral  Est%tsa.  —  HsU  by  gift,  shall  revert  to  the  donor,  saving  to  the 

V.  Jacobs,  4  Har.  &  J.  (Md,)  9^^}  Yiin  SicUc  V.  widower  or  widow  his  or  her  rights  tbereiii. 

Gibson,  40  Mich.  i7o,  See  Dplin  y,  l^^n^T^,  144  Ind.  410. 
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Frefvrenoa  of  All  Kindred  ff  Twtfttor>i  BI004,  —  Under  some  of  the  statutes,  the 
courts  go  so  far  as  to  hold  that  the  intestate's  whole  line  of  kindred,  M'ho  are 
not  on  the  side  of  the  ancestor,  wiU  be  postponed  to  the  remotest  Jdnsmen  in 
th^t  line  which  is  of  the  blood  of  the  person  from  whom  the  ancestral  estate 
came  —  that  is  to  say,  the  line  of  succession  must  be  traced  in  that  smcestral 
line,  leaving  off  the  side  which  has  none  of  the  blood  of  such  person.^  But 
the  preference  which  is  thus  given  to  those  next  of  kin  to  the  intestate  who 
are  of  the  blood  of  the  ancestor  does  not  operate  to  the  exclusion  of  the 
next  of  kin  of  the  intestate  who  are  not  of  the  blood  of  such  ancestor,  if  there 
are  no  kindred  of  such  blood.  It  is  usually  provided,  in  terms  or  by  implica- 
tion, that  if  there  are  np  kin  of  such  blood,  then  the  kindred  of  the  intestate 
without  common  blood  with  such  ancestor  shall  take  the  estate  rather  than 
that  it  shall  escheat.' 

Pr«ffr«nM  of  Blood  of  Anooftor  Vitbin  |0«rUU  D^aw.  —  The  distance  which  may 
be  gone  into  the  ancestral  line  from  which  the  estate  came,  in  search  of  an  heir, 
is  limited  in  some  gtates,  and  if  an  heir  is  not  found  within  a  certain  degree, 
the  estate  will  go  to  other  kindred  of  the  intestate,  who  are  nearer  related, 
though  not  of  the  blood  of  the  ancestor.' 

FnCvnee  of  Wood  of  AnoMt«r  Aqung  XiMiM  of  ^tffv^  P«gt»o.  —  Acpording  to  the 
doctrine  established  by  other  courts,  \i  there  are  several  kinsmen  of  the  intes- 
tate i.i  the  same  degree,  some  of  whom  are  of  the  blood  of  the  ancestor  while 
the  others  are  not,  then  only  those  will  take  who  are  of  such  blood.  But  this 
is  as  far  as  the  statutes  go ;  they  are.  not  in  any  case  to  be  so  construed  as  to 
divert  the  descent  of  an  ancestral  estate  front  the  nearest  of  kin ;  a  remote 
relative  of  the  blood  of  the  ancestor  does  not  exclude  a  nearer  relative  not  of 
such  blood-* 

Ayreravoat  Mnen  tlw  WSvnaX  Vi^m*  —  It  is  clear  that,  under  each  of  these  rules, 
those  kindred  of  the  intestate  who  are  of  the  blood  of  the  ancestor  wiU  exclude 
his  kindred  in  the  same  degree  who  are  not  of  such  blood.'^ 

1.  VnteoMB  of  An  nadni  of  AnoBitorti  Uotd.  blood  of  the  father.  Heosxey  v.  Gross,  185  Pa. 

—  Coolidge  V.  Burke,  69  Arlt  337;  Beard  v.  St.  353. 

Mosely,  30  Ark.  517;  Caiiif4>eU  v.  Ware,  27  Ark.  It  h^s  been  beM  that  the  half  brothers  and 
65;  Scull  V.  Vaugine,  15  Ark.  695;  Kelly  v.  sisters  of  the  intestate,  who  are  not  of  the 
McGuire,  15  Ark.  555;  Comett  v.  Hough,  136  blood  of  his  mother,  from  whom  he  inherited  an 
Ind.  367;  Ramsey  v.  Bomsey,  7  Ind.  607;  estate,  are  excluded  in  favor  of  his  wife.  Mat- 
Cutter  V,  Waddiogham,  as  Mo.  206;  ConkliiiK  ter  of  Amy,  12  Utah  333. 

c  Brown,  57  Barb.  (N.  Y.)  265;  Valentine  v.  %.  SnoosMloa  brXIjidrod  Hot  of  AaOMtw't  Blood. 

Wetherill,  31  Barb.  (N.  Y.)  655 :  Lindle/a  Ap-  —State  University  v.  Brown,  i  Ired.  L.  (as  N. 

peal,  ICS  Pa.  St.  335;  Lucas  v.  Malone,  106  Car.)  387;  Parr  v.  Bankhart,  aa  Pa.  St.  agi ; 

Tenn.  380;  Perkins  v.  Simonds,  26  Wis.  go.  Dowell  v.  Thomas,  13  Pa.  St.  41. 

Though  some  early   North  Carolina   cases,  S.  liinlted  Prefsrenoe  of  Kindred  of  Blood  of 

under  statutes  not  now  in  force,  gave  a  prefer-  Ancestor, —  Pond  V.  Irwin,  113  Ind.  343. 

ence  to  the  half  blood  not  of  the  blood  of  the  4.  Matter  of  Smith,  131  Cal.  433;  Ryan  v. 

ancestor  to  more  remote  kindred  of  such  blood,  Andrews,  ai  Mich.  229,  afRrmed  in  Rowley  v. 

in  later  cases  the  remote  collaterala  of  the  blood  Stray,  3a  Mich.  70 ;  Chaney  v.  Barker,  3  Elaxt. 

of  the  ancestor  were  preferred.    Caldwdl  v.  (Tenn.)  424 ;  Nesbit  v.  Bryan,  i  Swan  (Tenn.) 

Black,  5  Ired.  L.  (27  N.  Car.)  463 ;  Bel!  v.  468.   See  Qay  v.  Cousins,  i  T.  B.  Mon.  (Ky.) 

Dozier,  i  Dev.  L.  (12  N.  Car.)  333;  Felton  v.  75. 

Billups,  a  Dev.  &  B.  L.  (19  N.  Car.)  308;  In  Alabama  this  rule  is  established  by  the 
Dozier  v.  Grandy,  66  N.  Car.  484.  terms  of  the  statute,  which  ip  directing  the  de- 
In  Pennsylvania,  where  a  father  died  seized  scent  of  ancestral  estates,  excludes  from  the  in- 
leaving  two  children,  one  of  whom  afterwards  heritance  all  kindred  who  are  not  of  the  an- 
died  leaving  the  other  bis  heir,  who  also  died,  cestor's  blood  "  as  against  those  of  the  same 
it  was  hdd  that  a  paternal  uncle  would  take  degree."  Ala.  Code  (1886),  I.1919.  See  Coxv. 
before  the  mother  of  the  person  last  seized,  for  Clark,  93  Ala.  400;  Coleman  v.  Foster,  iia  Ala. 
while  she  was  of  the  blood  of  her  child  she  was  506. 

not  of  the  blood  of  her  hulband.    Maffit  v.  This  view  prevailed  in  North  Carolina  under 

Clark,  6  W.  &  S.  (Pa.)  258.    And  see  Hart's  the  construction  of  the  earlier  statutes  of  that 

Appeal,  8  Pa.  St.  32 ;  Roberts's  Appeal.  39  Pa.  sUte,    Ballard  v.  Hill,  3  Murph.  (7  N.  Car.) 

St.  417;  llidcWilliams  v.  Ross,  46  Pa.  St.  369.  410;  Den  v.  Whedbee,  i  Dev.  L.  (la  N.  C^r.) 

An  estate  which  was  inherited  by  the  in-  160.   And  see  Pritcha/d  v.  Tnmer,  s  Hawks  (9 

testate  from  his  father  passes  to  his  aunt  who  N.  Car.)  435. 

is  of  the  whole  blood  of  the  father  to  the  ex-  0.  Blood  of  Anoestor  ProfsTrad  Among  Klndefl 

dvsioo  of  bis  b»lf  brotber  wbo  it  not  of  the  ef  XqnsJ  Dagroo.— Murphy  v.  Henry,  35  Ind. 
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//.  Whbther  Rxgard  Is  Had  to  Bi/wd  of  Ihhxdiatk  ok  op  Remote  ANCEtroit.  —  In  the 

construction  of  these  statutes,  the  question  has  arisen  how  far  back  in  the 
chain  of  title  by  descent,  or  by  gift  or  gratuitous  devise  from  an  ancestor,  it 
is  necessary  to  go  in  fixing  upon  the  person  to  whose  blood  regard  is  to  be 
had  in  tracing  the  course  of  succession.  It  has  been  held  that  the  heir  must 
be  of  the  blood  of  the  ancestor  who  lajst  acquired  the  estate  by  purchase  other 
than  by  gift  or  gratuitous  devise  from  an  ancestor,  no  matter  how  many  inter- 
vening transfers  of  the  title  by  descent  or  by  gift  or  gratuitous  devise  from  an 
ancestor  there  may  have  been.'  On  the  other  hand,  by  the  construction 
placed  upon  these  statutes  in  other  states  it  is  only  necessary  to  look  to  the 
intestate  s  immediate  ancestor,  and  no  inquiry  will  be  made  as  to  the  mode 
in  which  such  ancestor  obtained  his  title ;  the  person  referred  to  in  these  pro- 
visions as  the  new  fountain  of  inheritable  blood  is  the  ancestor  from  whom 
the  property  came  to  the  intestate  by  immediate  descent,  gift,  or  devise.' 

(5)  Estates  of  Unmarried  Infants  —  (a)  Btatntofj  TrvrtoloM.  —  By  the  statutes 
of  a  number  of  the  United  States  regard  is  to  be  had  to  the  source  whence  the 
deceased  derived  his  estate  if  he  was  an  infant  and  unmarried,  or,  according  to 
some  of  the  statutes,  without  issue.  These  statutes  are  by  no  means  uniform. 
In  some  of  the  states  it  is  provided  that  on  the  death  of  an  infant  without 
issue  an  estate  which  came  to  him  from  either  parent  shall  go  to  the  other 
children  of  the  same  parent  or  to  their  issue,  while  in  other  states  it  is  provided 


442  ;  SUnnard  v.  Case,  40  Ohio  St  an ;  Eby't 
App«al,  50  Pa.  St  311;  McWilliams  v.  Rom, 
46  Pa.  St  369;  Parr  v.  Bankhart,  aa  Pa.  St 
291;  Maffit  V.  Clark,  6  W.  &  S.  (Pa.)  258; 
Bevan  v.  Taylor,  7  S.  ft  R.  (Pa.)  39?;  Beau- 
mont V.  Irwin,  2  Snced  (Tenu.)  391. 

Where  lands  came  to  the  intestate  by  de- 
scent, his  brothers  and  siatera  oi  the  whole 
blood  take  in  exduiicm  of  brothers  aod  sisters 
of  the  half  blood  who  are  not  of  the  blood  of 
the  ancestor.  Aldridge  v.  Montgomery,  9  Ind. 
302;  Den  V.  Urison,  2  N.  J.  L.  197;  Den  v. 
Coor,  2  Murph.  (6  N.  Car.)  331;  Deadrick  v. 
Armour,  10  Humph.  (Tenn.)  588.  See  Oliver 
V.  Sanders,  8  Ohio  St  joi ;  Kelly  v.  McGidre, 
15  Ark.  555- 

And  where  the  issue  r^rese«ts  the  parent,  it 
an  estate  descended  to  the  intestate  from  his 
mother,  a  niece  of  the  whole  blood  will  take  in 
exclusion  of  a  sister  of  the  half  blood  of  the 
intestate  on  the  paternal  side.  Doe  v.  Martin, 
I  Hawks  (8  N.  Car.)  433- 

1.  View  that  BagarA  Knst  Be  Had  to  Bh»d  of 
First  PnTohasar.  —  Bevan  v.  Taylor,  7  S.  &  R. 
(Pa.)  397;  Lewis  v.  Gorman,  5  Pa.  St  164; 
Hart's  Appeal.  8  Pa.  St  i» ;  Dowell  V.  Thomas, 
13  Pa.  St.  41.  See  also  Stewart  f>.  Evans,  3 
Har.  &  J.  (Md.)  287 ;  Stewart  v.  Jones,  8  Gill  ft 
J.  (Md.)  I.  In  Wilkersoo  v.  Bracken,  a  Ired.  L. 
(24  N.  Car.)  315,  it  was  said  that  the  descent  to 
be  looked  to  is  not  the  immediate  one,  but  that 
to  find  it  it  is  necessary  to  go  back  to  the  per- 
son who  originally  bnuight  the  eitate  into  die 
family. 

S.  VImr  that  Sigird  Ii  to  B«  HM  to  Blood  of 
Intaitito'B  Immodlato  Anoeotor — ComteHcnt.  — 
Buckingham  v.  Jacques,  37  Conn.  40a. 

Florida.  —  Smith  v.  Groom,  7  Fla.  81. 

Indiana.  —  Barnes  v.  Loyd,  37  Ind.  523 ; 
Murphy  v.  Henry,  35  Ind.  443,  ovrrrHJmg  John- 
son V.  Lybrook,  16  Ind.  473. 

Missouri. — Cntter  v.  Waddis^iam,  sa  Mo. 
ao6. 

New  Jersey.  —  Den  v.  Stretch,  4  N.  J.  L.  ao7. 
37  C.  of  L. — 90 


JV«»  Kor*.  —  Wheeler  v.  Outterbuck,  52  N. 
Y.  67;  Hyatt  v.  Pugsley,  33  Barb.  (N.  Y.)  373; 
Valentine  v.  WetheriU,  31  Barb.  (N.  Y.)  655; 
Adams  v.  Anderson,  (Supm.  Ct.  Tr.  T.)  33 
Misc.  (N.  Y.)  705.  And  see  Emanuel  v.  Enais, 
48  N.  Y.  Super.  Ct  431. 

Ohio.  —  Cliver  v.  Sanders,  8  Ohio  St  501. 
See  Curren  p.^Taylor,  19  Ohio  36;  Prickett  v. 
Parker,  3  Ohio  St  394. 

Rhode  Island.  —  Morris  r.  Potter,  10  R.  I. 
58. 

See  Matter  of  Amy,  13  Utah  334. 
Real  estate  was  devised  by  A  to  his  daughter 
B.  On  her  death  it  descended  to  her  son  C. 
C  died  intestate  without  issue  aod  without 
brothers  and  sisters  or  their  representatives. 
It  was  said  that  the  "ancestor"  intended  tqr 
the  statute  with  regard  to  the  distrilration  of 
an  ancestral  estate,  is  the  one  from  whom  the 
estate  immediately  and  not  the  one  from  whom 
it  remotely  descended,  and  held  that  the  estate 
descended  to  C's  next  of  kin,  though  not  of  the 
blood  of  A,  from  whom  the  estate  originally 
came.  Clark  v.  Shailer,  46  Conn.  119.  So,  it 
was  held  that  property  which  was  inherited  by 
a  son  from,  his  father  and  descended  to  the 
son's  daughter,  passed,  on  her  death  without 
issue,  to  her  father's  half  brothers  and  sisters, 
though  not  of  the  blood  of  the  grandfather. 
White  V.  White,  19  Ohio  St.  53 1- 

In  construing  the  Rhode  Island  statute  of 
1822,  which  was  worded  the  same  as  the  Public 
Statutes  of  1882,  c.  187,  {  6,  the  court  in 
Gardner  v.  Collins,  2  Pet.  (U.  S.)  58,  hy  Story. 
J.,  said :  "As  to  descents,  as  well  as  gifts  and 
devises  from  a  parent,  it  is  plain  that  the  aet 
looks  only  to  the  immediate  descent  or  title.  A 
descent  from  a  parent  to  a  child  cannot  be  con- 
strued to  mean  a  descent  through  and  not  from 
a  parent  So  a  gift  or  devise  from  a  parent 
must  be  construed  to  mean  a  gift  or  devise  by 
the  act  of  that  parent,  and  not  by  that  of  some 
other  ancestor  more  remote,  passing  through  the 
parent" 
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that  such  estate  shall  go  to  the  parent,  if  alive,  otherwise  to  the  parent's 
kindred.' 

When  BtatatM  AppUwbl*.  —  Under  these  statutes,  the  source  from  which 
the  estate  was  derived  will  be  looked  to  only  in  the  cases  which  they  specify.* 
Thus,  the  statutes  can  have  no  application  if  the  intestate  was  not  under 
twenty-one  years  of  age.*  And  they  can  have  no  application  if  the  intestate 
did  not  take  in  the  specified  manner.*  Furthermore,  the  statutes  are*  only 
applicable  to  estates  derived  from  the  specified  source ;  statutes  which  refer 
only  to  estates  derived  by  the  infant  from  one  of  his  parents  do  not  affect 
successions  to  estates  derived  from  a  brother  or  sister,^  or  a  grandparent.* 
And  if  the  infant  took  an  estate  by  inheritance,  through  a  parent,  by  right  of 
representation,  from  a  more  remote  ancestor,  he  cannot  be  regarded  as  having 
taken  it  by  inheritance  from  the  former.'  These  statutes  look  only  to  the 
immediate  descent ;  it  is  immaterial  how  the  parent  from  whom  the  decedent 
derived  title  acquired  the  estate.** 

(o)  Ferun  from  Whoin  Boeoosilon  Trmoed.  —  As  to  the  nature  of  the  succession 
under  these  provisions,  it  has  been  held  that  the  estate  to  which  an  infant, 
who  died  unmarried  and  without  issue,,  derived  title  by  gift,  devise,  or  descent 
(in  some  statutes  it  is  only  by  descent)  from  one  of  his  parents,  will  devolve 
as  if  such  infant  had  died  in  the  lifetime  of  the  parent,  and  the  estate  is  to  be 
considered  as  coming  from  the  parent.* 


1.  tuiBG— Ion  to  EftfttN  •!  VamuzlBd  latenti. 

—  As  to  tfac  construction  of  these  statutes,  see 
generally  the  following  cases: 

California.  —  De  Castro  v.  Barry,  i8  Cal.  96. 

Kentucky. —  DnakM  v.  Hanks,  18  B.  Mon. 
(Ky.)  855;  Renfroe  v.  Taylor,  is  B.  Uon. 
(Ky.)  402. 

Maine,  —  Decoater  p.  Wing,  76  Me.  450. 

Neva  Hampshire.  —  Crowell  v.  Oough,  23  N. 
H.  S07;  Clark  f.  Pickering,  16  N.  H.  284. 

Virginia.  —  Liggon  v.  Fuqua,  6  Uunf .  (Va.) 
381  ;  Addison  v.  Core,  2  Munf.  (Va.)  279; 
Templeman  v.  Steptoe,  i  Munf.  (Va.)  339; 
Dilliard  v.  Tomlinson,  i  Munf.  (Va.)  183 ; 
Tomlinson  v.  Dillard,  3  Call  (Va.)  105 ;  Browne 
V.  Turberville,  2  Call  (Va.)  398;  Bailey  v. 
Teackle,  Wythe  (Va.)  8 ;  Vau^an  v.  Jones,  as 
Gratt.  (Va.)  444- 

S.  Ohm  to  WU^  Statatss  ApplloaUe.— See 
Stitt  V.  Bush,  23  Or^n  339. 

An  early  New  Hampshire  statute  which  di- 
rected that,  under  the  specified  circumstances, 
the  estate  should  go  among  the  surviving 
brothers  and  sisters,  was  held  to  have  no  appli- 
cation where  the  deceased  infant  did  not  leave 
any  brothers  or  sisters.  It  was  held  that,  in 
their  absence,  the  statute  did  not  make  any  dis- 
tinction in  the  descent  founded  upon  the  source 
from  which  the  property  was  derived.  Kelaey 
V.  Hardy,  20  N.  H.  479.  And  see  Benson  v. 
Swan,  60  Me.  161 ;  Etecoster  v.  Wing,  76  Me. 
450 ;  Albee  v.  Vose,  76  Me.  448 ;  Kirkendall'a 
Estate,  43  Wis.  167- 

8,  Prescott  v,  Carr,  29  N.  H.  453,  61  Am. 
Dec.  652. 

4.  A  Prtrliloii  u  to  Lands  Bstoandiaf;  from  a 
Fftthar  does  not  apply  to  lands  devised  by  the 

father.  Nash  v.  Cutler,  16  Pick.  (Mass.)  4gi. 
And  see  M'Afee  v.  Gilmore,  4  N.  H.  391 ;  Bel! 
V.  Scamnion.       N.  H,  ,183.  41  Am.  Dec.  706- 

5.  Estates  DiHved  from  Brother.  —  Driskell  v. 
Hanks.  18  B.  Mon.  (Ky.)  863. 

But  a  different  construction  was  given  to  a 
statute  which  provided  that  "when  any  of  the 


children  of  the  intestate  die  before  his  arrival 
at  the  age  of  twenty-one  years,  and  unmarried, 
such  deceased  child's  share  shall  descend 
equally  among  the  surviving  brothers  and 
sisters,  and  such  as  legally  represent  them." 
J.  P.  died  intestate,  leaving  surviving  him  his 
widow  and  their  two  minor  sons,  D.  and  P.  J. 
D.  died,  and  his  share  of  the  estate  went  to 
P.  J.  The  widow  afterwards  married,  and  had 
issue  thereby  two  daughters.  On  the  death  of 
P.  J.  the  question  arose  as  to  whether  that  part 
of  his  estate  which  had  been  his  brother  D.'s 
should  descend  to  his  half-sisters,  who  were  of 
the  blood  of  D.,  or  should  go  to  those  of  his  kin 
who  were  of  the  blood  of  J.  P.,  which  would 
exclude  the  half-sisters  from  the  inheritance. 
It  was  held  that  the  latter  was  the  true  rule,  it 
being  considered  that  the  estate  did  not  de- 
scend from  his  brother  D.,  but  fnnn  his  father. 
Perldns  v.  Simonds,  38  Wis.  90.  This  case  is 
aKrmed  in  Wiesner  v.  Zaun,  39  Wis.  188,  al- 
thongh  it  is  questioned,  in  an  opinion  by  Cole. 
J.,  whether  the  rule  there  established  is  sup- 
portable on  principle. 

6.  Eitatsi  Derlvod  from  Orandparents.  —  Wal- 
den  V.  Phillips,  86  Ky.  302;  Wells  v.  Head,  12 
B.  Mon.  (Ky.)  t66 ;  Turner  t>.  Patterson,  s  Dana 
(Ky.)  39s;  Smith  v.  Smith,  a  Bnsh  (I^.)  su; 
Duncan  r.  Lafferty,  6  J.  J.  Mar^.  (Ky.)  47; 
Goodrich  V.  Adams,  138  Mass.  352;  Whitten  v. 
Davis,  18  N.  H.  88.  See  Case  v.  Wildridge,  4 
Ind.  si- 

7.  Estate  Inherited  by  Bight  of  Bspreseatattm. 

—  Sedgwick  V.  Minot,  6  Allen  (Mass.)  171. 

8.  Immediata  flooroa  of  Title  Only  Oonildered. — 
Power  V.  Dougherty,  83  Ky.  187.  See  Cooksey 
V.  Hill,  106  Ky.  397. 

8.  Baaeeiiloii  Tntosd  ftvm  FaTmt.-~-/n  re 
North,  48  Conn.  583 ;  Matter  of  Fort,  14  Wash. 
15;  Wiesner  v.  Zaun,  39  Wis.  188;  Perkins  v. 
Simonds,  28  Wis.  go.  See  also  Sheffield  v.' 
Lovering,  12  Mass.  489;  Runey  v.  Edmands,  15 
Mass.  291;  Nash  v.  Cutler,  16  Pick.  (Mass.) 
491  ;  Goodrich  v,  Adams,  13S  Mass.  552. 
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(d)  Vatnn  «f  btNUte*i  TIcIb.  —  But,  though  this  is  the  general  purpose  of  these 
statutes,  it  does  not  thereby  follow  that  the  title  of  such  infant  is  defeasible 
upon  his  death.  It  seems  that  it  is  his  absolute  property  while  he  lives;  and 
that  it  can  be  taken  for  such  debts  as  he  was  bound  to  pay,  or  be  used  for  his 
support.* 

(•)  —MMdMi  to  Irtata  of  lUegltimato  Child.  —  A  Statute  providing,  in  effect,  that 
if  an  infant  dies  without  issue,  having  title  to  real  estate  derived  by  gift,  devise, 
or  descent  from  one  of  his  parents,  the  property  shall  descend  to  the  parent, 
has  been  held  to  apply  alone  to  a  person  born  in  lawful  wedlock.* 

(6)  Distribution  of  Personalty, —  In  the  construction  of  statutes  which  pre- 
scribe the  course  of  descent  of  realty  and  distribution  of  personalty  in  the 
same  provisions,  it  is  considered  that  though  the  statute  contains  a  provision 
which  gives  to  the  common-law  rule  that  descent  must  be  traced  from  the  first 
purchaser  a  partial  recognition,  such  provision  has  no  application  to  the  dis< 
tribution  of  personal  property  which  is  distributed  without  reference  to  the 
source  from  whence  it  came  to  the  intestate,"  And,  according  to  the  express 
provisions  of  some  of  the  statutes,  the  distribution  of  personal  property  is  the 
same  as  that  of  non-ancestral  real  estate.'  Where  the  proceeds  of  realty  are 
devised,  <".  e.,  when  land  is  directed  to  be  sold  and  converted  into  money  and 
the  proceeds  turned  over  by  the  executor  to  the  devisee,  it  has  been  held  that 
this  is  a  devise  of  money.*  If,  therefore,  a  devisee  elects  to  take  the  fund  as 
land,  as  he  may  well  do  if  of  age^*  this  is  a  new  acquisition  of  title. So, 
where  a  person  purchases  land  with  money  bequeathed  to  him  by,  or  inherited 
from,  his  ancestor,  it  is  an  original  purchase.** 

YL  HEIS8  AND  DIBTBIB1TTEE8  —  1.  Definitions  —  H*ir.  —  An  heir  is  one  upon 
whom  the  law  casts  an  estate  of  inheritance  immediately  upon  the  death  of 
the  owner.*    At  common  law,  the  heir  succeeds  to  and  acquires  by  operation 


1.  iBtMtete*!  TItio.— See  Goodrich  V.  Adams, 
tjS  Mass.  55^. 

It  seems  that  if  the  estate  of  such  deceased 
mioor  should,  under  a  sUtute,  have  been  sold 
for  his  maintenance  or  education,  the  purchaser 
would  acquire  a  perfect  title,  which  would  not 
be  divested  on  the  minor's  death.  Wiesner  v. 
Zaun,  39  Wis.  i88. 

2.  Bostardi  —  Statatss  InappUeahla  to  Eltatt 
—  Blankensbip  v.  Ross,  95  Ky.  306. 

S.  IMrtribtttios  «r  Pmnulty  VuflbeUd  hy  In- 
tMtota's  Sbwm  of  Tltto.  —  Delooey  v.  Walker,  9 
Port.  (Ala.)  497 ;  Oliver  v.  Vance,  34  Ark.  564 ; 
Moss  V.  A^brooks,  20  Ark.  128;  Byrd  v.  Lips- 
comb, 30  Ark.  19;  Kelly  v.  McGuire,  15  Ark. 
555 :  Jones  v.  Dexter,  8  Fla.  276;  Heason  v. 
Ott,  7  Ind.  513;  Jenks  v.  Trowbridge,  48  Mich. 
94;  Kyle  V.  Moore,  3  Sneed  (Tenn.)  183;  Shu- 
man  V.  Shuman,  80  Wis.  479 ;  Kirkend^'a  Es- 
tate, 43  Wis.  167. 

Contra.  —  Buahndl  v.  Dennison,  13  Fla-  77> 
Westcott,  J.,  dissenting;  Dark's  Appeal,  58 
Conn.  207,  followed  in  Wellea's  Estate,  161  Pa. 
St.  318;  Matter  of  Fort,  14  Wash.  10.  See  also 
Kelsey  v.  Hardy,  20  N.  H.  479. 

4.  See  Stembcl  v.  Martin,  50  Ohio  St.  495. 

5.  Devise  of  Froeaeds  of  Bealtj.  —  Paridnson's 
Appeal.  32  Pa.  St.  458;  Simpson  v.  Kelso.  8 
Watts  (Fa.)  ass;  Burr  v.  Sim,  i  Whart.  (Pa.) 
253,  39  Am.  Dec.  48.  See  Lindley's  Appeal. 
102  Pa.  St.  2.15. 

6.  Burr  v.  Sim,  i  Whart.  (Pa.)  352,  39  Am. 
Dec.  48;  Smith  v.  Starr,  3  Whart.  (Pa.)  65,  31 
Am.  Dec.  498 :  Com.  v.  Forney,  .1  W.  &  S.  (Pa.) 
357;  Stuck  V.  Mackey.  4  W.  &  S.  (Pa.)  197. 

7.  Burr  v.  Sim,  i  Wliart.  (Pa.)  252.  39  Am. 
Dec.  48 ;  Neely  v.  Graatfaam,  58  Pa.  St.  443 ; 


Meily  v.  Wood,  71  Pa.  St.  493,  10  Am.  Rep. 
719;  Foater's  Appeal,  74  Pa.  St.  399,  15  iVm. 
Rep.  553  ;  Simpson  v.  Kelso.  8  Watts  (Pa.)  353. 

8.  land  Pnrohased  with  Mono;  Be^aeathod  t« 
Intestate  b;  Anoestor.  —  Champlin  v.  Baldwin, 
I  Paige  (N.  Y.)  563;  Russell  v.  Bruer,  64  Ohio 
St.  I  ;  Ellis  V.  Ellis,  2  Ohio  Cir.  Dec.  105- 

Where  lands  were  purchased  for  a  daughter, 
after  the  death  of  her  father,  from  the  funds 
of  her  father's  estate,  it  was  held  that  the  es- 
tate did  not  come  to  the  daughter  ex  parte 
patema,  by  the  Pentuyhmiia  law,  and  would 
descend,  on  bcr  death,  to  her  brother  of  the 
half  blood  on  the  motlier's  side,  in  preference 
to  more  remote  kindred  of  the  whole  blood. 
Simpson  v.  Hall,  4  S.  &  R.  (Pa.)  337. 

9.  Hdr  Defined.  —  2  Bl.  Com.  201;  Co.  Litt. 
1910;  I  Reeves  Hist.  Eng.  Law;  Proctor  v. 
Clark,  154  tAaas.  45 ;  Lavery  v.  Egan,  143  Mass. 
391 ;  Richardson  v.  Martin,  55  N.  H.  45 ;  State 
r.  Engle,  ai  N.  J.  L.  347;  Leach  v.  Cooper, 
Cooke  (Tenn.)  249.  See  also  the  title  Heir, 
Heirs,  and  the  Like,  vol.  15,  p.  318. 

One  Who  Takes  a  life  Estate  by  common  law 
or  by  statute  on  the  owner's  death,  such  as 
dower,  curtesy,  or  homestead,  is  not  an  heir. 
Proctor  V.  Oark,  154  Maas.  45.  See  Gauch  v. 
St.  Lonia  Mut.  L.  Ins.  Co.,  88  111.  351.  30  Am. 
Rep.  554;  Dodge's  Appeal,  106  Pa.  St.  316,  51 
Am.  Rep.  $ig, 

Eefr  Distinffolshad  tnm  PnrohMer  and  Devisee. 
—  A  purchaser  from  a  tenant  in  fee  simple  in 
his  lifetime,  and  a  devisee  under  his  will,  are 
alike  assifois  in  law.  claiming  in  opposition  to 
and  in  exclusion  of  the  heir  who  would  other- 
wise have  become  entitled.  Wms.  R.  P.  64, 
citing  Hogan  v.  Jackson,  1  Cowp.  306 :  Co.  Lltt. 
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of  law  the  estate  of  his  ancestor  tn  lands  and  tenements  only;  the  term,  there- 
fore, is  not  applicable  to  one  to  whom  the  personal  estate  of  the  decedent 
goes.'  The  heir  is  called  into  existence  by  his  ancestor's  decease,  for  no 
man  during  his  lifetime  can  have  an  heir;  nemo  est  hares  viventis.* 

Hair  Apparent  and  H«ir  FrMnmptiTe.  —  Before  the  ancestor's  death  the  person 
who  is  next  in  the  line  of  succession  is  called  an  heir  apparent  or  heir  presump- 
tive. An  heir  apparent  is  the  person  who,  if  he  survives  his  ancestor,  must 
certainly  be  his  heir.  The  heir  presumptive  is  the  person  who,  though  not 
certain  to  be  heir  at  all  events,  should  he  survive,  would  yet  be  the  heir  in 
case  of  the  ancestor's  immediate  decease.' 

DUtribntMt.  —  The  persons  who  are  entitled  under  the  statutes  of  distribu- 
tion to  the  personal  estate  of  one  who  is  dead  intestate,  may  be  denoted  by 
the  term  "  distributees."  * 

Hurt  of  Kin.  —  The  phrase  '*next  of  kin"  is  sometimes  also  employed  to 
denote  such  relations  of  a  person  who  has  died  intestate  as  take  his  estate 
under  the  statute  of  distributions;* 

2.  Who  May  Be  Heirs  and  Diitribateee  —  a.  General  Rule.  —  In  the 
absence  of  certain  disabilities  which  will  be  discussed  presently,  the  intestate's 
real  estate  will  devolve  upon  the  persons  pointed  out  by  the  statutes;  all  per- 
sons* even  minors  and  lanatics,  may  transmit  their  estates  as  intestates,  and 
succeed  to  the  property  of  others.* 

b.  Exceptions  to  Rule  —  (i)  Monsters.  —  By  the  common  law,  monsters, 
not  having  the  shape  of  mankind,  but  in  any  part  bearing  the  resemblance 
of  the  brute  creation,  are  said  to  be  incapable  of  inheriting;  but,  although 
deformed,  if  they  have  human  shape,  they  may  be  heirs.' 

(2)  Murderer  of  Intestate.  —  It  has  recently  been  provided  by  statute  in 
some  of  the  United  States  that  a  person  who  murders  another  cannot  suc- 
ceed to  the  latter's  property.*  The  rule  which  obtains  in  the  absence  of  any 
statute  to  this  effect  has  been  discussed  in  another  title.* 

(3)  Aliens.  —  By  the  common  law  aliens  are  incapable  of  taking  by  descent, 
or  inheriting.'* 

(4^  Bastards.  —  By  the  common  law,  bastards  are  incapable  of  being  heirs, 
but  this  rule  has  been  extensively  modified  by  statute.^' 

191a,  n.  (i)  VL  10.  And  tee  PcrscHAflE —  And  in  Ttxat.  where  there  was  no  lucb  pro- 
PvxCBASEB.  vol.  33,  p.  46a  tt  seq*  vision,  it  was  expressly  decided  tbst  the  estate 

1.  Heir  DUtinffoiilied  from  IHitrllnttee.— Till-  of  one  sentenced  to  imprisonment  for  life  did 
man  v.  Davis,  95  N.  Y.  17,  47  Am.  Rep.  i.  not  descend  to  bis  heirs  as  in  the  esse  of  deatb. 
See  the  title  Heik.  Hsirb,  and  the  Like,  vol.  Davis  v.  Laning,  (Tex.  1899)  ig  S.  W.  Bep. 
15.  P-  337-  846.   See  the  title  Civil  Death,  toL  6,  p.  66, 

9.  See  the  title  Heir,  Heirs,  and  the  Liu,     notes  3  and  4. 
vol.  IS,  p.  3»6.  3.  2  Bl.  Com.  208;  Wms,  R.  P.  96.    See  the 

CoDTtyuiostonOftmbUw  Coasidarfttion. —  By  a  title  Heir,  Heirs,  and  the  Like,  vol.  is,  p>  3Jo. 
peculiar  stfttutoty  act  of  the  Ohio  territorial  4.  See  Distributee,  vol.  9,  p.  66o. 
government  it  was  provided  that  all  convey-  5.  See  Next  op  Kin,  vol.  ai,  p.  537. 
ances,  etc.,  made  for  a  gambling  consideration,  6.  Oapadty  to  Inherit. —  1  Bouv.  Inst.,  i  1957. 
should  inure  to  the  use  of  the  heir  of  the  bar-  7.  leisters.  —  Co.  Litt.  7.  8;  s  HI.  Com.  246. 
gainer,  and  vest  the  estate  in  such  h«r  the  It  bu  been  said  that  the  reason  for  this  rule 
tame  as  if  the  bargainer  bad  died  intestate.  See  "is  too  (^mous,  and  too  shocking,  to  bear  a 
Bond  V.  Swearingen,  i  Ohio  395.  minute  discussion,  which,  moreover,  is  unneces' 

Civil  Death.  —  At  common  law  the  estate  of  sary,  since  such  lusus  natura  can  rarely  oecnr." 
a  person  civilly  dead  would,  in  certain  cases,  2  Broom  v.  Had.  Bl.  397. 
vest  in  bis  beirs  as  if  be  were  actually  dead.  B.  XvTdaroflBtaatate.  — For  example,  see  the 
See  the  title  Civil  Death,  vol.  6,  p.  64,  But  following  statutes:  Civ.  Code  Cal.,  S  1409; 
there  seems  to  be  no  doubt  that,  in  the  United  Annot.  Code  Miss,,  I  1554. 
States,  even  in  those  states  where  there  is  a  0.  See  the  title  Mitrdes  and  Uanslaughtri, 
statutory  provision  t^at  one  imprisoned  for  life     vol.  21,  p.  238. 

shall  be  deemed  civilly  dead,  the  property  of  10.  Aliens. —  For  a  discussion  of  the  eommon 
such  felon  does  not  thereby  devolve  upon  his  law  and  statutory  rights  of  aliens  to  inherit 
successors  or  heirs  because  of  the  disability  of  property,  see  the  title  AliBMS,  vol.  *,  p.  yj 
imprisonment.    Smith  v.  Becker,  62  Kan.  541 ;      ei  seq. 

Avery  v.  Everett,  no  N.  Y.  317,  6  Am.  St  Rep.  11.  Bastards.^  See  infra,  this  title,  Sueeat- 
369,  and  note.  nOH  by  and  from  BaslardM. 
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c.  Relatives  Specially  Designated.  —  In  directing  the  course  of  suc- 
cession, the  statutes  of  descents  and  distributions  adopted  in  the  states  of  the 
Union  commonly  refer  tc  the  nearer  relatives  by  their  designation  of  relation- 
ship.   The  statutes  are  in  this  respect  explicit.' 

d.  Kindred  —  (0  General.  —  The  statutes,  after  providing  specifically 
for  the  succession  to  decedents'  estates  in  case  of  the  survival  of  the  near 
relatives  just  referr'jd  to,  very  largely  indicate  the  further  order  of  succession 
by  a  general  reference  to  the  kindred  of  the  intestate.' 

(2)  Who  Are  Kindred.  —  It  is  considered  that,  in  speaking  of  kin  or  kin- 
dred, the  statute  thereby,  unless  its  language  clearly  shows  that  relations  by 
affinity  are  included,*  means  relationship  by  consanguinity  only.*  Thus,  kin 
may  be  defined  as  a  relation  or  relationship  by  blood  or  consanguinity.*  As 
intestate  succession,  then,  depends  not  a  little  on  the  nature  of  kindred  and 
the  several  degrees  of  consanguinity,  it  will  be  necessary  to  state  the  true 
notion  of  this  kindred  or  alliance  in  blood. 

(3)  Consanguinity,  —  Consanguinity  is  the  connection  or  relation  existing 
among  all  the  different  persons  descended  from  the  same  stock  or  common 
ancestor,*  as  distinguished  from  affinity,  which  is  a  relationship  established 
by  marriage.'    Consanguinity  is  either  lineal  or  collateral. 

Iin«Al  Oonuuiffiilattjr  is  that  which  subsists  between  persons  of  whom  one  is 
descended  in  a  direct  line  from  the  other,  as  between  the  intestate  and  his 
son,  grandson,  great-grandson,  and  so  downward  in  the  direct  descending  line, 
or,  between  the  intestate  and  his  father,  grandfather,  great-grandfather,  and 
so  upward  in  the  ascending  line.** 

OdlKtml  Cwiwiiralirity  is  that  which  exists  between  persons  who  are  descended 
from  the  same  common  ancestor,  but  not  from  each  other ;  as  between  two 
brothers  descended  from  the  same  father,  or  between  two  cousins  descended 
from  the  same  grandfather.* 

(4)  Classes  of  Kindred  —  Descendants^  Ascendants,  and  Collaterals.  —  Kin- 
drea  are  naturally  classified  into,  first,  one's  children  and  their  descendants ; 
second,  his  father,  mother,  and  other  ascendants ;  third,  his  collateral  relations, 
which  include,  in  the  first  place,  his  brothers  and  sisters  and  their  descendants, 
and  secondly,  his  uncles,  cousins,  and  other  relations  of  either  sex  who  have 
not  descended  from  a  brother  or  sister  of  the  deceased.    All  kindred,  then, 

1.  See  infra,  this  title,  Course  of  SuccttHon     uncles  and  aunts  by  affinity.   Speer  v.  Miller,  37 

—  Specially  Designated  Relatives.  N.  J.  £q.  493. 

S.  See  infra,  this  title.  Course  of  Succession        It  has  been  held  that  a  woman  who  married 

—  Next  of  Km.  one  of  two  brothers,  and  survived  them  both, 
8.  KlBdnd  JMbtd.— In  Ohio, -the  wife  is,     she  being  of  no  blood  kin  to  either,  and  her 

for  certain  purposes,  designated  as  her  hus-  husband  dying  first,  is  in  no  event  an  heir  at  law 

band's  next  of  Idn.    Gardner  v.  Gardner,  13  of  the  other.   Green  v.  Grant,  108  Ga.  751. 

Ohio  St.  436.  S,  Burr.  L.  Diet.    Kindred  are  descendants 
4.  Green  v.  Hudson  River  R.  Co.,  32  Barb.   .  from  the  same  stock  or  ancestor,    Bim^  v. 

(N.  Y.)  as.  (Ct.  App.)  30  How.  Pr.  (N.  Y.)  Wilson,  ti  Ohio  St.  436. 

593.  See  also  Kearney  v.  Turner,  38  Md.  435 ;  Kindred  and  kin  are,  in  several  states,  de- 
Jones  V.  Bamett,  30  Tex.  638.  See  the  titles  clared  to  mean  kindred  by  blood.  Delaimwe 
Kin,  vol.  18,  p.  63,  and  Kindred,  vol.  18,  p.  24.  Rev.  Code  1874,  c.  5,  S  i ;  New  Mexico  Comp. 

A  husband  is  not  the  next  of  kin  of  his  wife,  L.  1884,  9  973 :  Ohio  Rev.  Sut.  1880,  If  4158- 

within  the  meaning  of  the  statute  of  distribu-  9;  Stim,  Am.  Stat.  L.,  9  3139- 

tions.    The  words  "  next  of  Icin "  embrace  6.  ConsaQ^nity  Deflosd.  — »  Bl.  Com.  303 ; 

blood  relatives  only.   Peterson  v.  Webb,  4  Ired.  Toll.  Ex.  87 ;  Sweezey  v.  Willis,  i  Bradf.  (N. 

Eq.  (39  N.  Car.)  56.    And  sec  Townsend  v.  Y.)  495  ;  Blodget  v.  Brinsmaid,  9  Vt.  ay.  See 

RaddifFe,  44  111.  446.    So,  the  surviving  hu»-  Consanguinity,  vol.  6,  p.  663. 

band  or  wife  cannot  ordinarily  inherit  as  the  7.  See  AmHiTV.  vol.  i,  p.  911. 

next  of  kin  nor  as  the  descendant  of  the  de-  8.  Lineal  ComanifaiBlty  Dtflned. —  a  Bl.  Com. 

cedent.    Prather  t>.  Prather,  58  Ind.  141.    See  202;  Bouv.  L.  Diet.,  title  Consamgumity ;  Mc- 

Garrick  v.  Camden,  14  Ves.  Jr.  372;  Haraden  Dowell  v.  Addams,  45  Pa.  St.  430.    See  Stloi. 

V.  Larrabee,  113  Mass,  431.  Am.  Stat.  I-.  9  31,10. 

And  it  was  held  that  first  cousins  inherited  9.  Collateral  Gonnnfrnlnity  Defined.  —  a  Bl, 

io  preference  to  second  cousins  by  conaan-  Com.  204 :  Boot.  L.  Diet.,  title  ConsanguirUiy ; 

goiidty,  though  such  second  cousins  were  also  Burr  L.  Diet.,  title  Collateral  Consangiunity ; 
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are  descendants,  ascendants,  or  collaterals.  Ascendants  and  descendants  are 
lineal  kindred  ;  other  kindred  are  collateral.' 

(5)  Degrees  of  Kinship.  —  In  speaking  of  degree:*,  of  relationship,  the  word 
'■degree"  is  a  metaphorical  expression  borrowed  fron?  the  steps  of  a  ladder  or 
of  stairs ;  the  kindred  descending  from  their  common  ancestor  from  generation 
to  generation  are  as  so  many  steps  in  a  stair  or  so  many  rounds  in  a  ladder. 
The  degree  of  kindred  is  established  by  the  number  of  ge^nerations,* 

(6)  Mode  of  Reckoning  Degrees  of  Kinship  —  (a)  In  BirMt  Line.  —  In  the  direct 
line  —  line  being  understood  to  be  the  series  of  persons  who  have  descended 
from  a  common  ancestor,  placed  one  under  the  other  in  the  order  of  their 
birth  —  any  one  of  the  persons  there  represented  may  be  taken  as  a  proposi- 
tus, in  order  to  class  the  other  persons  in  the  line  above  and  below.  This  line 
is  then  severed  into  two  —  namely,  the  ascending  line  and  the  descending 
line.*  In  computing  the  degrees  of  kinship  of  descendants  or  ascendants  to 
the  propositus,  every  generation,  either  upward  or  downward,  constitutes  a 
different  degree.*  This  is  the  only  natural  way  of  reckoning  the  degrees  in 
the  direct  line,  and  is  common  to  the  civil,  canon,  and  common  law.* 

(b)  In  GoUateral  Una  —  aa.  In  General. —  The  collateral  line,  considered  of 
itself  and  relatively  to  the  common  ancestor,  is  a  direct  line ;  it  takes  the 
name  of  collateral  when  it  is  placed  alongside  of  another  line  below  the  com- 
mon ancestor,  in  whom  both  lines  unite.  These  two  lines  are  independent  of 
each  other ;  they  have  no  connection,  except  by  uniting  in  the  person  of  the 
common  ancestor,  and  it  is  this  union  which  forms  the  kindred  between  the 
persons  in  these  two  lines.*  There  are  two  modes  of  computing  the  degrees 
of  collateral  kindred ;  the  one  is  that  of  the  canon  law,  and  the  other  is  that 
of  the  civil  law.  The  computation  of  degrees  of  kinship,  by  the  common  law 
and  under  the  succession  statutes,  is  made  according  to  one  or  the  other  of 
these  methods. 

bb.  By  Canon  Law,  —  The  mode  of  computation  by  the  canon  law  is  to 
begin  with  the  common  ancestor  and  reckon  downward,  and  the  degree  in 
which  the  two  persons,  or  the  more  remote  of  them,  is  distant  from  the 
ancestor,  is  the  degree  of  kindred  subsisting  between  them ;  in  whatever 
degree  the  claimant  is  distant  from  the  ancestor  common  to  him'  and  the 
intestate,  that  is  the  degree  in  which  they  are  related ;  but  if  there  are  more 
degrees  between  the  ancestor  and  the  intestate  than  between  the  ancestor 
and  the  claimant,  then  the  degrees  are  reckoned  between  the  ancestor  and  the 
intestate.' 

cc.  By  Civil  Law.  —  The  civil-law  rule  is  to  begin  with  the  intestate,  and 
ascend  from  him  to  a  common  ancestor,  and  descend  from  that  ancestor  to 
the  heir,  reckoning  a  degree  each  generation,  as  well  in  the  ascending  as  in 
the  descending  line.* 

dd.  By  Common  Law.  —  It  has  been  stated  by  an  eminent  writer  that  the 
canon-law  method  of  computing  the  degrees  of  consanguinity  has  been  adopted 

McDowell  V.  Addams,  45  Pa.  St.  430.  See  Stim.  7.  Canon-law  Hods  of  Bockosing  Kinship,  — 

Am.  Stat.  L.,  \  3139.  2  BI.  Com.  206;  i  Bouv,  Inst.,  I  1966;  i  Woern. 

1.  Eiadrad  —  Clanifioatlon  of. —  i  Bouv.  Inst,  Am.  L.  Adm.  151,  152. 

9  1961;  Bouv.  L.  Diet    Sec  Wood  Inst  50;  S.  GiTll-Iaw  Kode  vS  Beckoning  XintUp. — 

Ayliffe,  Parer^.  325;  Dane  Abr. ;  TouUer  Ex.  4  Kent's  Com.  412;  3  Cruise  Dig.  339. 

382;  2  Sharsw.  Bl,  Com.  516,  n.;  Pothier,  Des  According  to  this  rule  of  compuution,  the 

Successions,  c.  i,  art.  3.  father  of  the  intestate  stands  in  the  first  degree, 

8.  KlniUp  —  Degree*  of. —  i  Bouv.  Inst  1962.  his  brother  in  the  second,  and  his  brother's 

See  Stim.  Am.  Stat.  L.,  9  3139.  children   in    the   third.    Or,   the  grandfather 

3.  Bookontng  Degree  of  Eini^p  in  the  Sireet  stands  in  the  second  degree,  the  uncle  in  the 
Uoe.  —  See  Stim.  Am.  Stat.  L.,  9  3139-  third,  the  cousins  in  the  fourth,  and  so  on  in 

4.  See  Stim.  Am.  Stat.  L.,  9  3139-  a  series  of  genealogical  order.    See  Stim.  Am, 

5.  2  BI.  Com.  203  and  authorities  there  cited.  Stat.  L.,  9  3139.  cUinz  statutes  of  California, 

6.  Collateral  Line  BaMribad.  —  i  Bouv.  Inst,  Dakota,  Louisiona,  UoHtana,  New  Mexico,  and 
f  1965.  Utah. 
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by  the  common  law.*  But  it  is  doubtful  if  there  is  any  authority  for  the 
statement.'  By  the  common  law  it  is  immaterial  which  method  of  computa- 
tion is  adopted ;  for,  under  the  efficacy  of  the  principle  of  indefinite  represen- 
tation, both  rules  lead  to  the  same  result  —  both  will  establish  the  same 
person  to  be  the  heir.'  Hence  it  has  been  declared  that  "  it  can  hardly  be 
said  that  a  dogma,  which  has  no  practical  efficiency,  exists  as  a  part  of  any 
system  of  laws."*  It  maybe  added  that  it  would  be  more  reasonable  to 
adopt  the  rule  of  the  civil  law,  rather  than  that  of  the  canon  law,  as  the 
common-law  rule.' 

ee.  Under  Succession  Statutes.  —  In  Engluid  it  has  been  declared  that  the 
English  statute  of  distributions  must  be  construed  according  to  the  so-called 
rule  of  the  common  law.*  But  the  rule  which  has  finally  prevailed  for  reckon- 
ing the  degrees  of  kindred  under  that  statute  is  that  of  civil  law.' 

la  Uw  United  BtatM.  —  As  has  been  stated,  it  is  immaterial  whether  the  com- 
mon law  has  adopted  the  rule  of  the  canon  law  or  that  of  the  civil  law ;  by 
the  operation  of  the  common-law  doctrine  of  indefinite  representation,  the 
employment  of  either  rule  leads  to  the  same  result.  But  under  the  American 
succession  statutes,  which  give  to  the  right  of  representation  only  a  limited 
effect,  very  different  results  are  often  arrived  at  by  the  employment  of  the 
one  or  the  other  of  these  several  rules.  And  since  these  systems  of  intestate 
succession  were  largely  derived  from  the  civil  law,  which  ignored  the  right  of 
representation,  the  natural 'result  is  that,  while  the  canon-law  rule  has.  some- 
times been  rect^nized,**  the  rule  generally  adopted,  either  by  express  statutory 
enactment  or  judicial  construction,  is  that  of  the  civil  law,*  To  avoid  the 
division  of  an  inheritance  into  unduly  small  fractions,  and  to  simplify  the 
rules  of  descent,  statutes  frequently  provide  that,  where  two  or  more  of 
the  same  degree  of  consanguinity  claim  as  next  of  kin,  those  who  trace  their 
blood  through  the  nearest  lineal  ancestor  shall  be  preferred  to  those  whose 
ancestor  is  more  remote  from  the  intestate.**  It  will  be  noticed  that,  where 
representation  is  allowed,  the  same  general  result  is  reached  by  that  means.*  * 

1.  Oominon-Liw  Kode  »f  B»etonlng  Kinship.—  Ector  v.  Grant,  iia  Ga.  568.   The  canon  Uw 

a  BL  Com.  306,  citing  Co.  Litt.  13.  is  adhered  to  in  North  Carolina.   N.  Car.  Code 

S.  See  Sdienck  v.  Vail.  £4  N.  J.  Eq.  538-  1883.  i  "8t  (6) ;  Gillc^iie  v.  Foy,  5  Ired.  Eq. 

8.  I  Bouv.  Inst.,  !  1966;  Schenck  v.  Vail,  (40  N.  Car.)  380. 
34  N.  J.  Eq,  538.  9,  See  the  statutes  of  the  various  states. 

4.  Beasley,  C.  J.,  in  Schenck  v.  Vail,  24  N.  See  also  Martindale  v.  Kendrick,  4  Greene 
J.  Eq.  538.  (Iowa)  307;  Mayo  v.  Boyd,  3  Mass.  13;  Mc- 

5.  See  3  Min.  Inst.  Cracken  v.  Rogers,  6  Wis.  378;  People  v.  De 

6.  Hods  of  Beckoning  Kinship  under  tha  Sny-  La  Guerra,  24  Cal.  73. 

Ush  StaCnta  of  Distrihntlons.  —  Blackborougb  v.  It  has  been  held  that,  in  the  absence  of  stat- 

Davis,  1  P.  Wms.  41,  where  it  was  said  by  ute,  the  civil-law  rule  for  the  computation  of 

Holt,  C.  J.,  that  a  prohibition  woald  issuf  to  degrees  of  kindred  prevails  as  to  personalty, 

prevent  the  ecclesiastical  courts  from  proceed-  Sweezey  v.  Willis,  i   Bradf.  (N.  Y.)   495 ; 

ing  under  the  statute  of  Car.  II.  contrary  to  Hurtin  v.  Proal,  3  Bradf.  (N.  Y.)  414.  And 

the  rules  of  the  common  law.  it  may  be  said  that  the  civil-law  method  of  com- 

7.  It  was  so  held  by  Sir  Joseph  Jekyll,  M.  R.,  putation  has  been  recognized  in  construing 
in  1732,  in  Mentney  v.  Petty,  I^ec.  Ch.  593;  by  statutes  which  do  not  in  terms  expressly  recog- 
Lord,  Hardwicke  in  1749,  in  Thomas  v.  Kette-  nize  it.  Hillhouse  v.  Chester,  3  Day  (Conn.) 
ridie,  t  Ves.  334;  and  by  Sir  John  Strange  in  t66,  3  Am.  Dec.  265;  Hays  v.  Thomas,  i  III. 
1750,  in  Lloyd  v.  Tench,  2  Vet.  215;  and  has  180;  Qark  v.  Spragne,  5  Blackf.  (Ind.)  412; 
been  ever  since  acquiesced  in.  See  Wallis  v.  Doud  v.  Bruce,  61  Ind.  171;  Schenck  v.  Vail, 
Hodson,  3  Atk.  116,  i  Wms.  Exrs.  365.  24  N.  J.  Eq.  538;  Taylor  v.  Bray,  32  N.  J.  L. 

8.  Mode  of  Beckoning  Kinship  under  the  Amerl-  182 ;  Smith  v.  Gaines,  36  N.  J.  Eq.  297  ;  Clay- 
can  Sacoesslon  Statutes.  —  In  Georgia,  the  stat-  ton  v.  Drake,  17  Ohio  St.  368;  McDowell  v, 
ute,  after  fixing  the  order  in  which  certain  Addams,  45  Pa.  St.  430 ;  Shaffer  v.  Nail,  2  Brev. 
relatives  of  the  intestate  are  entitled  to  the  (S.  Car.)  160. 

inheritance  nominatim,  then  provides  "  that  the  Under  the  law  of  the  District  of  Columbia  a 
more  remote  degrees  of  kindred  shall  be  de-  paternal  grandfather  is  nearer  of  kin  than  a 
termined  by  the  rules  of  the  canon  law,  as  maternal  uncle.   Matter  of  Afflick,   3  Mac- 
adopted  and  enforced  in  the  English  courts  prior  Arthur  (D.  C.)  95. 
to  the  4th  day  of  July,  177$-"    Georgia  Code  10.  See  various  state  statutes. 
1882,  i  3484 ;  Wetter  v.  Habersham,  60  Ga.  193 ;  11,  See  i  Woem.  Am.  L.  Adm.  153. 
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e.  Kinsmen  of  Half  Blood — (i)  In  Genera/, — It  is  substantially 
stated  above  that  the  heir  is,  by  the  common  law  always,  and  under  the 
modem  scheme  of  succession  with  rare  exceptions,  selected  from  the  intes- 
tate's relations  by  blood.'  But  blood  is,  at  common  law,  recognized  to  be 
of  two  kinds ;  the  whole  or  full  blood  and  the  half  blood.  A  person  is  of  the 
whole  blood  to  another  when  they  are  both  descended  not  only  from  the 
same  ancestor  but  from  the  same  couple  of  ancestors.'  Two  persons  are  said 
to  be  of  the  half  blood  to  one  another  when  they  are  descendetf  from  one 
common  ancestor  only.* 

(3)  J5^  Common  Law.  —  At  common  hiw  the  intestate's  next  collateral 
kinsman*  must,  in  order  to  be  his  heir,  be  his  kinsman  of  the  whole  blood ;  a 
kinsman  of  the  half  blood  could  not  inherit.  Though  there  is  a  near  kinsman 
of  the  half  blood,  not  only  will  a  more  distant  kinsman  of  the  whole  blood  be 
admitted  and  the  other  wholly  excluded,  but,  there  being  no  kindred  of  the 
full  blood,  rather  than  go  to  the  half  blood,  the  estate  escheats  to  the  lord.* 
This  total  exclusion  of  the  half  blood  from  the  inheritance  is  not  so  much  to 
be  considered  in  the  light  of  a  rule  of  descent  as  of  a  rule  of  evidence — an 
auxiliary  rule  to  carry  into  execution  the  common-law  requirement  that  the 
inheritance  shall  continue  in  the  blood  of  the  first  purchaser.* 

(3)  Under  Succession  Statutes  —  (a)  In  Englud.  —  The  common-law  rule  has 
been  altered  to  a  considerable  extent  by  the  English  statute  amending  the 
law  of  inheritance,'  under  which  a  relation  of  the  whole  blood  and  his  or  her 
issue  shall  be  preferred  to  a  relation  of  the  same  degree  of  the  half  blood, 
and  his  or  her  issue,  but  the  relations  of  the  half  blood  are  not  excluded.* 

(b)  In  Vnltad  ItetH  —  aa.  Abrogation  of  Comuon-law  Rule.  —  Since  the  common* 
law  doctrine  excluding  the  half  blood  is  dependent  upon  and  only  useful  in 
connection  with  the  common-law  rule  or  canon  of  descent  that  its  course 
must  be  traced  from  the  first  purchaser,  it  can  have  no  general  application 
under  a  scheme  of  succession  such  as  is  established  in  the  United  States, 
in  which  the  first-purchaser  rule  has  been  in  some  states  wholly,  and  in  all 
states  largely,  abrogated.*  It  follows  accordingly,  as  a  general  doctrine,  that, 
independent  of  express  statutorj'  enactments,  no  distinction  is  admitted  in  the 
United  States  between  the  whole  and  the  half  blood.**    And  looking  to  the 

1.  Klnwiwn  Belaeted  from  Blood  Bdatkoa.—  seisina  facit  slipitcm,  is  the  doctrine  of  pos- 

See  supra,  tbis  section,  d.  (2)  H^ho  Art  Kindrtd  jessio  fratris,  which  was  this:    If  a  man,  be- 

and  (3)  CoManguinity.  ing  seized  of  land,  had  issue  a   son  and  a 

8.  Wbole  Blood  Deftnod.  —  As  two  brothers,  daughter  by  one  woman,  and  a  younger  son  by 

who  have  the  same  father  and  mother.    »  BL  another  woman,  and  the  father  died,  and  then 

Com.  337 ;  Rap.  &  L.  L.  Diet.,  tit.  Blood,  citing  the  elder  son  entered  and  died,  the  danghter 

Co.  Litt.  140.   See  Matter  of  Pearaons,  ito  Cal.  would  have  inherited  the  land  as  heir  to  her 

524.  brother,   who   was  the   person   last  actually 

8.  Half  Blood  Defined. —  Two  brothers  who  seized.   The  maxim  in  such  cases  is  that  the 

have  the  same  father  but  different  mothers  are  seizin  or  possessio  fratris  facit  sororem  etst 

kindred  of  the  half  blood.    3  B1.  Com.  237.  haeredum.    2  BI.  Com.  227  ;  Broom's  Max.  532. 

4.  Diitinotlon  Between  Whole  and  Half  Blood  But  had  the  elder  son  died  without  entry,  then 

Affects  Only  Collatstal  Deioent.  —  It  is  evident  the  younger  son  might  have  inherited,  not  as 

that  (luestions  of  the  whole  blood  and  half  heir  to  his  half-brother,  but  as  heir  to  their 

blood  can  only  arise  in  respect  to  collateral  common  father,  who  was  the  person  last  actually 

heirs.   A  man  cannot  be  of  the  half  blood  to  seized.    3  HI.  Com.  327,  citing  2  Hale  Hist.  C 

his  ancestor.   This  is  the  reason  why  thm  L.  338. 

was  no  possessio  fratris  of  an  estate  tail ;  the  0.  Ezelasion  of  Half  Blood  a  Bole  of  ETidenM. 

descent  of  the  estate  being  always  under  the  — 3  Bl.  Com.  228.    See  comments  in  2  Min. 

statute  de  donis  traced  from  the  donee,  the  Inst  464. 

issue  in  tail  taking  as  heir  to  him  per  formam  t.  ICodoni  English  Biilo.~  3  &  4  Wm.  IV., 

doni,  and  not  as  heir  to  the  last  actual  tenant  ch.  106,  9  9. 

in   tail.     Challia  R.   P.   190,  dtvug  Doe  v.  B.  a  Broom  &  Had.  Bl.  386. 

Wbichdo,  8  T.  R.  311.  9.  AbngatioB  of  Dtatiiutlsa  BafewoMi  Vhol* 

ft.  Conunon-kwBxBlwtoBOfBaUBlMd.— Utt,  and  Half  Blood  in  fbo  Vnltad  ttatia.  — See 

8  6;  Bl.  Com,  224,  227;  Brown  v.  Brown,  i  Cliver  v.  Sanders,  8  Ohio  St.  506. 

D.  Chip.  (Vt.)  360.  Xa  See  Gardner  v.  Collins,  2  Pet.  (U.  S.)  58; 

Sootrbw  of  ToMOiiio  Tratrla.  —  One  conse-  Dark  v.  Russell,  3  Day  <Coan.)  113;  Ector  v. 

quence  of  thii  doctrine,  together  with  the  rule  Grant,  113  Ga.  568:  Neeley  v.  Wise,  44  Iowa 
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express  l^islation  on  the  subject,  we  find  that  in  no  state  is  the  half  blood 
wholly  excluded;  we  even  find  that  in  some  states  the  distinction  between  the 
whole  and  the  half  blood  is  completely  abolished.  In  certain  states  the  stat- 
utes declare  collaterals  of  the  half  blood  to  be  entitled  equally  with  those  of 
the  full  blood  in  equal  degree.*  There  can  be  no  doubt  that,  under  these 
statutes,  no  preference  will  be  shown,  in  the  case  of  inheritance  by  half  brothers 
and  sisters,  to  those  brothers  and  sisters  who  are  related  to  the  intestate  on 
the  side  of  one  parent  over  those  who  are  of  his  blood  on  the  side  of  the 
other* 

u.  SuccEsstoN  TO  Estates  or  Uhhasusd  iMPAirrs.  —  But  in  some  of  the  United 
States  it  is  provided  that  the  estate  which  a  minor,  who  died  unmarried  and 
without  issue,  derived  from  one  of  his  parents,  passes  to  the  other  children  of 
the  same  parent."  Here  the  estate  of  the  deceased  will  not  always  go  to  his 
half  brothers  and  sisters.  If,  for  instance,  he  derived  the  estate  from  his 
father,  the  surviving  children  of  the  deceased  father  will  take  the  deceased 
child's  share  in  their  father's  estate  to  the  exclusion  of  brothers  and  sisters  cf 
the  half  blood  hy  the  same  mother  but  by  a  different  father.^   This  provision, 


544 ;  Pearson  v.  Grice,  6  La.  Ann.  333 ;  Brown 
V.  Brown,  1  D.  Chip.  (Vt.)  360.  And  see  the 
titles  Next  op  Kxh,  vol.  si,  p.  537 ;  and  Blood, 
vol.  4.  p.  585. 

The  general  doctrine  that,  independent  of 
express  statutory  enactment,  no  distinction  is 
admitted  between  the  whole  and  the  half  blood 
was  asserted  in  Prescott  v.  Carr,  29^  N.  H.  4S3, 
61  Am.  Dec.  653,  and  distinctly  recognized  in 
Crowell  V.  Cloogh,  23  N.  H,  207. 

"Brvthen  and  Sistars"  Held  to  boloda  the 
Half  Blood.  —  So  where  a  statute  directed  that 
the  estate  should  in  certain  cases  descend  to  the 
brothers  and  sisters  of  the  deceased  person 
dying  intestate,  it  was  held  that  the  term 
"  brothers  and  sisters "  included  those  of  the 
half  blood. 

California.  —  Hatter  of  Lynch,  133  Cal. 
ai4. 

Indiana.  —  Anderson  v.  Bell,  148  Ind.  375; 
Aldridge  v.  Montgomery,  9  Ind.  302;  Doe  v. 
Abemathy,  7  Blackf.  (Ind.)  44a;  Clark  v. 
Spfague,  5  Blackf.  (Ind.)  41^. 

Kentucky.  —  Clay  v.  Coosina,  i  T.  B.  Mon. 
(Ky.)  75- 

MassackusettM.  —  Sheffield  v.  Lovcrii^,  12 
Mass.  490. 

Michigan.  —  Roiriey  v.  Stray,  3a  Mich.  70. 

New  York.  —  In  re  Bell,  (Surrogate  Ct.)  34 
N.  Y.  Supp.  191. 

Rhode  Island.  —  Gardner  v.  Collins,  3  Mason 
(U.  S.)  398,  2  Pet.  (U.  S.)  58,  construing  the 
Rhode  Island  statute  of  1789  {gnoted  under 
Blood,  vol.  4,  p.  585). 

Texas.  —  Marlow  v.  King,  17  Tex.  177.  ' 

But  see  Wren  v.  Cames,  4  Desaus.  (S.  Car.) 
405;  Lawson  v.  Perdriaox,  i  McCord  L.  (S. 
Car.)  456. 

Hsxt  of  Kin  Held  to  laolnde  the  Half  Blood.  — 

And  the  term  "  next  of  kin  "  in  other  statutes 
has  been  construed  to  include  the  half  blood. 
Hillhouse  p.  Chester,  3  Day  (Conn.)  166,  3 
Am.  Dec.  265 ;  McKinney  v.  Mellon,  3  Houst. 
(Del.)  277.  So,  under  the  South  Carolina  stat- 
ute of  1791,  which  provided  that  "  if  the  intes- 
tate shall  leave  no  lineal  descendant  —  father, 
moAer,  brother,  or  uster  of  the  whole  bkiod, 
or  their  children,  or  brother  or  uster  of  the 
half   blood,   or  lineal   ancestor — then  the 


widow  shall  take  two-thirds  of  the  esute,  and 
the  remainder  shall  descend  to  the  next  of  kin," 
it  wao  held*  where  the  nearest  relations  of  the 
intestate  were  an  uncle  or  aunt  of  the  half 
blood  and  first  cousins  of  the  whole  blood, 
that  the  former  were  entitled  to  take  the 
whole  personal  and  real  estate  in  exclusion  of 
the  latter,  since  they  were  the  next  of  kin. 
Karwon  v.  Lowdes,  2  Desaus.  (S.  Car.)  210; 
Perry  v.  Logan,  5  Rich.  Eq.  (S.  Car.)  202. 
First  cousins  of  the  whole  and  the  half  blood 
take  equally  as  next  of  kin.  Edward  v. 
Batksdale,  3  Hill  Eq.  (S.  Car.)  416;  Ri'ey 
Eq.  (S.  Car.)  16.  And  an  uncle  of  the 
half  blood  shares  equally  with  an  uncle 
of  the  whole  blood.  Guerard  v.  Guerard, 
4  Desaus.  (S.  Car.)  405,  note.  In  an  elaborate 
discussion,  in  Edwards  v.  Barksdale,  2  Hill  Eq. 
(S.  Car.)  416,  Riley  Eq.  (S.  Car.)  16,  of  the 
true  construction  of  the  statute  under  considera- 
tion, Chancellor  Harper,  in  effect,  said  that  the 
conclusion  there  reached  was  not  at  all  incon- 
sistent with  the  determination  in  the  above- 
cited  cases  of  Wren  v.  Carnes,  4  Desaus.  (S. 
Car.)  405,  and  Lawson  v.  Perdriaux,  i  McCord 
L.  (S.  Car.)  456,  that  by  the  act  of  1797,  amend- 
ing that  of  1791,  and  providing  that  where 
there  are  a  father  or  mother  and  brother  and 
sister,  they  shall  take  equally,  brother  and  sister 
of  the  whole  blood  only  were  meant.  The 
chancellor  said  that  upon  the  particular  pro- 
visions of  both  acts  construed  together,  he 
would  certainly  have  arrived  at  the  same  con- 
clusion. 

1.  BtatatM  AhoUsking  IHstlnetion  Botwooa 
Vhelo  ftad  Half  Blood  —  See  the  statutes  of 
Illinois,  tlaint.  Massachusetts,  North  CarQlino. 
Oregon,  and  Vermont.  And  see  Larrabee  v. 
Tucker,  116  Mass.  563;  Hatch  v.  Hatch,  21  Vt 
450- 

8.  See  Edwards  v.  Barksdale,  2  Hill  Eq.  (S. 
Car.)  416;  Oglesby  Coal  Co.  v.  Pasco,  79  III. 
164  (stated  and  quoted  under  Blood,  vol.  4,  pp. 
58s,  586) ;  Marshall  v.  King,  34  Miss.  85 ; 
Bates  V.  Cotton,  32  Miss.  266. 

8.  See  supra,  this  title  Ancestor  of  Propo- 
situs —  Estates  of  Unmarried  Infants. 

4.  CUrk  V.  Pickering,  16  N.  H.  384;  Croweli 
p.  Clon^,  as  N.  H.  207. 
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however,  is  rather  a  restriction  of  the  descent  to  the  line  of  the  parent  fron? 
whom  the  estate  came  than  an  exclusion  of  the  half  blood ;  if  the  estate  came 
from  the  father,  the  half  brothers  and  sisters  on  the  paternal  side  will  probably 
inherit  from  the  deceased  infant.* 

ee.  Succession  to  Ancestkal  Estates.  —  A  somewhat  analogous  provision  is 
found  in  a  number  of  states  in  the  proviso  or  exception  contained  in  an  enact- 
ment which  maybe  stated  substantially  as  follows :  that  kindred  of  the  half 
blood  inherit  equally  with  those  of  the  whole  blood  in  the  same  degree,  unless 
the  inheritance  came  to  the  intestate  by  descentj  devise,  or  gift  from  some  one 
of  his  ancestors,  in  which  case  all  those  who  are  not  of  the  blood  of  such 
ancestor  must  be  excluded  from  such  inheritance.*  Here  again  the  course  of 
descent  is  restricted  to  the  line  through  which  the  estate  came,  and  the  intes- 
tate's kindred  of  the  half  blood,  who  have  none  of  the  blood  of  the  ancestor 
from  whom  it  came  in  the  manner  indicated,  are  excluded  from  the  inherit- 
ance.' But  the  effect  of  these  provisions  i$  not  necessarily  a  preference  of 
the  whole  to  the  half  blood ;  *  for  here  also  the  kindred  of  the  half  blood  will 
inherit  if  they  are  in  the  line  of  succession —  that  is,  if  they  are  of  the  blood 
of  the  ancestor  from  whom  the  intestate's  property  came  as  an  ancestral 
estate.'  If  a  person  has  any  of  the  blood  of  the  ancestor,  however  small  the 
fractional  part,  he  may,  under  these  provisions,  inherit  as  the  intestate's  next 
of  kin  equally  with  the  whole  blood.*  It  is  clear  that,  both  under  the  statutes 
last  referred  to  and  those  relating  to  the  descent  of  the  estate  of  a  deceased 
minor,  if  the  estate  did  not  come  to  the  deceased  in  the  manner  indicated, 
u  e,,  is  not  an  ancestral  estate,  but  is  a  new  acquisition  —  that  is,  if  it  cannot  be 
traced  to  some  ancestor  not  common  to  the  full  and  the  half  blood  relation  — 
no  distinction  whatever  is  allowed.' 


1.  Vaton  of  the  Exclaslon.  —  See  Talbott  v. 
Talbott,  17  B.  Mon.  (Ky.)  i.  The  statutes  have 
accordingly  been  discussed,  supra,  under  the 
division  Ancestor  or  Propositus, 

8.  See  supra,  this  title.  Ancestor  or  Propo- 
situs— ■  Ancestral  and  Non-ancestral  Estates. 

S.  Brothers  and  sisters  of  the  half  blood  can- 
not inherit  from  each  other,  unless  the  estate  is 
derived  from  their  common  ancestor,  or  has 
been  acquired  by  the  intestate  by  purchase. 
Cutter  V.  Waddingham,  22  Mo.  206 ;  Den  c. 
Urison,  2  N.  J.  L.  212 ;  Den  v.  De  Hart,  3  N.  J. 
L.  73 ;  Den  v.  Jones,  8  N.  J.  L.  340. 

But  if  there  are  no  kindred  of  ' the  blood  of 
the  ancestor  from  whom  the  estate  came,  It  will, 
as  a  general  rule,  go  to  the  kindred  of  the  in- 
testate without  common  blood  with  such  an- 
cestor. Nesbit  V.  Bryan,  i  Swan  (Tenn.)  4(8 
(decided  under  Tenn.  Act  of  1784). 

4.  Natnrs  of  the  Exclaslon.  —  Bing.  Desc.  324. 

5.  Stallworth  v.  Stallworth,  29  Ala.  ;6 ;  Kelly 
V.  McGuire,  ts  Ark.  555;  Anderson  v.  Bell,  140 
Ind.  375  ;  In  re  Bell,  (Surrogate  Ct.)  34  N.  Y. 
Supp.  191 ;  Doe  v.  Sheppard,  3  Murph.  (7  N. 
Car.)  333 ;  Pritchard  v.  Turner,  2  Hawks  (9 
N.  Car.)  435  ;  Ross  v.  Toms,  2  Hawks  (9  N. 
Car.)  9;  Osborne  v.  Widenhouse,  3  Jones  Eq. 
(56  N.  Car.)  238;  Lynch  v.  Lynch,  132  Pa.  St. 
422;  Nichol  V.  Dupree,  7  Yerg.  (Tenn.)  415, 

It  is  held  that  an  ancestral  estate  which  was 
derived  from  one  of  the  decedent's  parents  will 
go  to  the  decedent's  brothers  and  sisters  on  the 
side  of  that  parent,  although  they  are  not  the 
issue  of  the  decedent's  other  parent.  Gardner 
V.  Collins,  3  Mason  (U.  S.)  398,  2  Pet.  (U.  S.) 
58;  Qailc  V.  Russell,  2  Day  (Conn.)  112;  Ald- 
ridge  V.  Montgomery,  9  Ind,  302 ;  Lowe  v. 
Maccubbin,  t  Har.  ft  J,  (Md.)  550;  Bedwe  v. 


Griffing,  14  N.  Y.  235;  Freeman  v.  Allen,  17 
Ohio  St.  527;  Baker  v.  Chalfant,  s  Whart. 
(Pa.)  477.  See  also  Wheeler  v.  Clutterbusk,  52 
N.  Y.  68;  Qiver  v.  Sanders,  8  Ohio  St  501. 

Frefarmo*  Whole  Blood  in  SacoMsion  b; 
Bxothm  aail  Hitm.  — In  Pennsylvania  there  is 
an  express  postponement  of  brothers  and  sisters 
of  the  half  blood  to  brothers  and  sisters  of  the 
whole  blood  and  to  parents,  even  when  the  half 
blood  is  that  of  the  ancestor.  Stark  v.  Stark,  55 
Pa.  St.  62.  But  the  half  brothers  and  sisters  of 
the  blood  of  the  ancestor  from  whom  the  estate 
came  will  inherit  before  relatives  of  the  whole 
blood  of  more  remote  degree.  Baker  v.  Chal- 
fant, 5  Whart.  (Pa.)  477 ;  Simpson  v.  Hall,  4 
S.  &  R.  (Pa.)  337'  See  also  Hart's  Appeal,  8 
Pa.  St.  33.  There  is,  honrever,  no  distinction 
between  the  half  and  the  whole  blood  in  the 
case  of  inheritance  by  relatives  more  remote 
than  brothers  and  sisters.  Danner  v.  Shissler, 
31  Pa.  St.  289 ;  May  v.  Espenshade,  3  Luz.  Leg. 
Obs.  (Pa.)  142;  Dorsey  v.  Van  Horn,  9  W.  N. 
C.  (Pa.)  95 :  Davia*  Estate,  9  W.  N.  C.  (Pa.) 
'479;  Kiegel's  Appeal,  12  W.  N.  C.  (Pa.)  179. 
And  see  Graham's  Estate,  6  W.  N.  C.  (Pa.)  402- 

6.  Den  v.  Jones,  8  N.  J.  L.  340.  See  also 
Gardner  v.  Collins,  3  Mason  (U.  S.)  398,  2 
Pet.  (U.  S.)  58  {quoted  under  Blood,  vol.  4, 
p.  585). 

7.  Bnlwdon  limited  to  Estates  Devised  in  the 
f^wlfle  Xaiuur. — Johnson  v.  Copeland,  3s  Ala. 
525  :  Armington  Armington,  28  Ind.  -ja.  ■  Van 
Sickle  V.  Gibson,  40  Mich.  170;  Cutter  v.  Wad- 
dingham, 22  Mo.'  206 ;  Brown  v.  Burlingham.  5 
Sandf.  (N.  Y.)  418;  McCracken  v.  Rogers,  6 
Wis.  278.  See  also  Burgwyn  v.  Devereux,  i 
Ired.  L.  (33  N.  Car.)  583. 

See  alao  as  to  eariy  North  Carolina  and  Ten- 
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dtf.  Succession  Bktwkkn  Brothirs  and  Sistus — It  is  occasionally  found  that 
statutes  which,  either  expressly  or  by  implication,  contain  a  general  abolition 
of  all  distinction  between  the  half  and  the  whole  blood,  except  the  case  of 
inheritance  by  the  intestate's  brothers  and  sisters,  in  which  case  a  preference 
is  given  to  the  brothers  and  sisters  of  the  whole  blood.  But  this  rule  has 
received  the  approval  of  but  very  limited  adoption,'  and  it  does  not  effect 
any  distinction  between  the  half  blood  and  the  whole  blood  in  the  case  of 
inheritance  by  collateral  relatives  more  remote  than  brothers  and  sisters.' 
Under  the  statutes  which  give  a  preference  to  kindred  of  the  whole  blood  in 
equal  degree,  brothers  and  sisters  of  the  whole  blood  of  course  exclude  those 
of  the  half  blood.'  And,  if  the  right  of  representation  is  in  force,  the  children 
of  a  deceased  brother  or  sister  of  the  whole  blood,  since  they  occupy  precisely 
the  situation  which  their  parents  did,  will  take,  to  the  exclusion  of  brothers 
and  sisters  of  the  half  blood.**  But  if  there  are  only  brothers  and  sisters  of 
the  half  blood  surviving,  they  will  inherit  rather  than  more  remote  relations.* 

*e.  Statutes  Giving  Laboer  Shark  to  Whole  Blood.— In  a  number  of  states, 
the  collaterals  of  the  half  blood  take  only  half  as  much  as  those  of  the  whole 
blood,  or  (this  is  found  in  most  though  not  all  of  these  statutes)  as  ascendants.* 

(4)  Distributwn  of  Personalty.  —  Coming  to  the  question  as  to  application 
of  the  common-law  rule  in  exclusion  of  the  half  blood  to  the  case  of  succession 
to  personal  property,  it  would  seem  that,  since  the  rule  is  but  an  outgrowth  of 
the  feudal  doctrine  that  descent  must  be  traced  from  the  first  purchaser,  and 
that  doctrine  has  probably  never  had  any  application  to  the  distribution  of 
personalty,  there  can  be  little  question  but  that  the  half  will  take  equally  with 
the  whole  blood  if  the  statutes  are  silent  upon  the  subject.* 


ntuee  statutes,  MlCay  v.  (lendon,  3  Murph. 

(7  N.  Car.)  209;  Ross  v.  Toms,  2  Hawks  (9 
N.  Car.)  9;  Doe  v.  Sheppard,  3  Murph.  (7  N. 
Car.)  333 ;  Nichol  v.  Dupree,  7  Yerg.  (Tcnn.) 
415.  As  to  early  New  Jersey  sUttites,  see 
Arnold  V.  Den,  5  N.  J.  L.  997;  Den  v.  Mc- 
Knight.  II  N.  J.  L.  385 ;  Banta  v.  Demarest,  34 
N.  J.  L.  431. 

The  objection  that  a  half-sister  cannot  in- 
herit land  of  her  deceased  half-brother  because 
she  is  not  of  the  blood  of  the  first  purchaser, 
does  not  apply  where  the  half-brother  is  himself 
the  first  purchaser;  in  which  case  she  may  in- 
herit whether  she  is  half-sister  on  the  part  of 
the  father  or  mother.   Vattier  v.  Hinde,  7  Pet. 

(U.  S.) 

1.  Frabienoe  of  Whole  Blood  ia  Buoeeiiion  Bo- 
twoom  Brothon  and  ttoton,  —  In  the  LoHittana 
Code  there  is  an  express  provision  preferring 
the  brothers  and  aisters  of  the  whole  blood. 
See  Pearson  v.  Grice,  6  La.  Ann.  333. 

2.  Pearson  v.  Grice,  6  La.  Ann.  333. 

3.  McLemore  v.  McLemore,  8  Ala.  687 ; 
Hulme  V.  Montgomery,  31  Miss.  105;  Scott  v. 
Terry,  37  Miss.  6$.  See  Ex  Maya,  a  Rich. 
I_  (S.  Car.)  61. 

4.  Hitchcock  V.  Smith,  3  Stew,  ft  P.  (Ala.) 
39:  King  V.  Neely,  14  La.  Ann.  160;  Hulme  r. 
Montgomery,  31  Miss.  105;  Scott  f.  Terry,  37 
Miss.- 65. 

By  the  South  Carolina  act  of  1819,  a  sister 
of  the  half  blood  was  excluded  in  distribution 
by  sisters  and  children  of  a  predeceased  sister 
of  the  whole  blood.  Charleston  v.  Hagermeyer, 
Riley  Eq.  (S.  Car.)  117.  And  the  children  of 
a  predeceased  brother  of  the  whole  blood  took 
a  share  eqtial  to  a  brother  of  the  half  blood 
under  the  act  of  1791.  Folder  v.  Felder,  5  Rich. 
Eq.  (S.  Car.)  509* 


0.  Fatheree  v.  Fatheree,  Walk.  (Miss.)  311. 
A  brother  of  the  half  blood  is  preferred  to  the 
brothers  and  sisters  of  the  father,  Qay  v. 
Cousins,  I  T.  B.  Mon.  (Ky.)  75.  See  Kean  v. 
Roe,  2  Harr.  (Del.)  103,  39  Am.  Dec.  336. 

It  was  held  that  a  statute  enabling  the  half 
blood  to  inherit  extended  only  to  brothers  and 
aisters  and  not  to  their  issue.  Den  v.  Stretch, 
4  N.  J.  L.  ao7.  See  £jr  ^.  M^s,  a  Rich.  L. 
(S.  Car.)  61. 

6.  Vhols  Blood  Xstitled  to  Doable  Share.— 
See  various  state  statutes :  for  example  those 
of  Colorado,  Florida,  Kentucky,  Missouri,  Vir- 
ginia, Wyoming,  and  IVest  Virginia.  And  see 
for  applications  of  these  statutes,  Estes  v. 
Nicholson,  39  Fla.  759  ;  King  v.  Middlesbo  rough 
Town,  etc.,  Co.,  106  Ky.  73;  Berg  v.  Berg.  105 
Ky.  801  Milner  v.  Calvert,  t  Met.  (Ky.)  47^; 
Talbott  V.  Talbott,  17  B.  Mon.  (I^.)  i ;  Petty 
V.  Malier,  15  B.  Mon.  (Ky.)  591;  Sharp  v. 
Kleinpeter,  7  La.  Ann.  363 ;  Ravenscroft  v. 
Shelby,  I  Mo.  694;  Lee  v.  Smith,  18  Tex.  141. 
See  ^80  Browne  c.  Turberville,  3  Call  (Va.) 
390;  Bluht  V.  Gee,  3  Call  (Va.)  481. 

Where  a  decedent  leaves  no  child,  and  no 
brother  nor  sister  of  the  whole  blood,  but  does 
leave  brothers  and  sisters  of  the  half  blood, 
they  are  entitled  to  the  entire  portion  which  by 
law  descended  to  the  brothers  and  sisters  of 
the  deceased.    Marlow  v.  King,  17  Tex.  177. 

7.  He  Dlstiaotion  Between  Thole  and  Halt 
P'ood  In  the  Dlitribulion  of  Personalty.  —  Under 
the  English  atatute  of  distributions,  which 
simply  directed  distribution  to  be  made  among 
the  next  of  Idn  of  equal  degree  to  the  intestate, 
it  was,  after  some  contradictory  decisions  on 
the  subject,  finally  settled  in  Crooke  v.  Watt,  J 
Vem.  134,  Show.  P.  C.  108,  decided  in  1690, 
that  brothers  and  sisters  of  the  half  blood  have 
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/.  Posthumous  Children.  —  Posthumous  children  inherit  and  take 
under  statutes  of  succession  in  the  same  manner  as  if  they  had  been  bom  in 
the  lifetime  of  the  father,  and  were  surviving  heirs;  the  child  in  its  mother's 
womb  is  considered  as  born  for  all  purposes  of  its  own  interest,  and  takes  by 
descent  since  its  conception,  provided  it  be  capable  of  inheriting  at  the 
moment  of  its  birth.' 

Kurt  B«  Born  Alive.  —  But  it  is  necessary  that  the  child  be'born  alive,  for  it  is 
presumed  when  it  is  still-born  that  it  never  had  life.' 

Tlmo  ^  Btrfh.  —  And  it  is  also  necessary  that  the  child  should  be  bom  after 
such  a  period  of  fcetal  existence  that  its  continuance  in  life  might  be  reason- 
ably expected."  In  some  states,  the  time  within  which  the  posthumous  child 
must  be  born  is  by  statute  fixed  at  ten  months."* 

Vn.  COVBSE  OF  SxrccESUOH  —  1.  General  Outline  —  a.  Specially  Desig- 
nated Relatives  —  (i)  In  Getural.  —  The  state  statutes  generally  prescribe 
the  order  in  which  the  nearer  relatives  of  the  decedent  shall  take  his  property, 
by  a  designation  of  relationship  instead  of  by  computation  of  the  degrees  of 
kinship.  Most  of  the  statutes  fix  the  order  of  succession  by  children  and 
their  descendants,  the  widow  and  husband,  the  father  and  mother,  and  the 
brothers  and  sisters,  nominatim.  Consequently,  it  is  only  where  the  deced- 
ent's property  goes  to  kindred  outside  this  series  of  especially  designated  rela- 
tives, that  the  method  adopted  for  reckoning  degrees  of  kinship  is  resorted  to 
in  determining  the  order  of  succession,* 


an  equal  claim  with  those  of  the  whole  blood. 
4  Burns  Ecc.  L.  422 ;  Moor  v.  Barham,  died  in 
Blackborough  v.  Davis,  1  P.  Wms.  53;  Burnet 
V.  Mann,  i  Ves.  156,  i  Myl.  &  K.  672,  note; 
Smith  V.  Tracy,  i  Mod.  aog ;  Jessopp  v.  Watson, 
I  Myl.  &  K.  tiiSs.  See  also  Ector  v.  Grant,  112 
Ga.  568. 

So  under  statutes  in  the  United  States.  Kelly 
V.  McGuire,  15  Ark.  555;  Preston  v.  Hoskins,  2 
Yeates.  (Pa.)  545;  Deadrick  v.  Armour,  10 
Humph.  (Tenn.)  588.  But  see  Lawson  v. 
Perdriaux,  i  McCord  L.  (S.  Car.)  456. 

Some  statutes  expressly  provide  that  there 
shall  be  no  distinction  between  the  half  and  the 
whole  blood  in  the  distribution  of  personal 
property.  See  the  statutes  of  Maryland,  Neio 
York,  and  Pennsylvania.  See  Seekamp  v.  Ham- 
mer, 2  Har.  &  G.  (Md.)  9;  Matter  of  South- 
worth,  6  Dem.  (N.  Y.)  216;  Hallett  v.  Hare,  s 
Paige  (N.  Y.)  315- 

1.  Sttflflsiriott  \g  PorthTuaotut  Children. —  Bishop 
V.  Hampton,  11  Ala.  254;  Morrow  v.  Scott,  7 
Ga.  535;  Botsford  v.  O'Conner,  57  III.  72; 
Catholic  Mut.  Ben.  Assoc.  v.  Fimane,  50  Mich. 
82;  Harper  v.  Archer,  4  Smed.  &  M.  (Miss.) 
99,  A3  Am.  Dec.  473 ;  Watkins  v.  Flora,  8  Ired. 
L.  (30  N.  Car.)  374;  Hill  v.  Moore,  i  Murph. 
(5  N.  Car.)  233 ;  Laird's  Appeal,  85  Pa.  St. 
33Q :  Pearson  v.  Carlton,  18  S.  Car.  47. 

SUtntw  Sfllatlng  to  Snooeulon  by  Posthtunooi 
GhUdxaa,  —  In  a  number  of  the  United  Sutes 
it  Is  expressly  provided  by  statute  that  persons 
not  in  esse,  but  conceived  at  the  time  of  *the 
testator's  death,  inherit  as  if  bom  at  the  time. 
Stim.  Am.  Stat.  L,,  5  3135.  Posthumous  chil- 
dren of  the  intestate  inherit  as  if  living  at  his 
death  in  all  states.  Stim.  Am.  Stat.  L.,  9  3136; 
Detrick  o.  Migatt,  19  III.  146,  68  Am.  Dec.  584. 
And  so  in  many  states  of  all  posthtimous  de- 
scendants of  the  intestate.  See  Stim.  Am. 
Stat.  L.,  8  3136.  ,And  in  many  states  there  is  a 
general  rule  that,  in  all  cases  of  succession, 
Arect  or  collateral,  postlmmons  children  take 


both  realty  and  personalty  as  if  living  at  the 
death  of  the  parent  whom  they  represent.  See 
designation  of  these  states  in  Stim.  Am.  Stat. 
L.,  S  3136. 

Posthomoai  Childrea  of  Half  Blood  may  take 

where  the  half  blood  who  are  bom  before  the 
intestate  dies  are  permitted  by  law  to  take.  See 
Burnet  v.  Mann,  i  Ves.  156,  more  folly  and 
correctly  reported  in  i  Myl.  &  K.  672,  note. 

2.  8tm-bom  Childron.  —  Marsellis  v.  Thrl- 
himer,  2  Paige  (N,  Y.)  35,  21  Am.  Dec.  66. 
See  Domat  Liv.  L.,  pt  2,  b.  2,  tit.  i,  1  i,  art.  7. 
A  person  cannot  claim  an  inheritance,  therefore, 
through  a  child  who  was  conceived  but  was 
still-born,    i  Bouv.  Inst.,  S  I9S7' 

S.  Time  of  Birth. —  See  Harper  v.  Archer,  4 
Smed.  &  M.  (Miss.)  99,  43  Am.  Dec  472;  Mar- 
sellis V.  Thalliimer,  a  Paige  (N.  Y.)  35,  21  Am. 
Dec.  66. 

Children  bom  within  the  first  six  months 
after  conception  are  considered  by  the  civil  law 
as  incapable  of  living.  Code  Napoleon,  art.  312, 
725,  906;  Code  Louisiana,  art.  205 ;  Dig.  lib.  i, 
tit.  5,  I,  12;  Domat  Prel.  B.,  tit.  2,  %  i,  art.  5. 

4.  Virginia  Code  1887,  9  2555.  See  statutes 
of  Kentucky  (Gen.  Stat.,  c.  31,  fi  7)  ;  Massie  v. 
Hiatt,  82  Ky.  314;  of  North  Carolina  (Code, 
S  laSi);  Rutherford  v.  Green,  2  Ired.  Eq.  (37 
N.  Car.)  121;  of  Tennessee,  Melton  v.  E>avid- 
son,  86  Tenn.  129:  and  West  Virginia. 

Pretermitted  Children. —  See  Wills. 

5.  Course  of  Suoeessfon  to  Aneeatrsl  Estetei.— 
The  Rhode  Island  statute  (Rev,  of  1822,  pp. 
222,  223)  provided  that  "when  the  title  to  any 
real  estate  of  inheritance  as  to  which  the  per- 
son having  such  title  shall  die  intestate,  came 
by  descent,  gift,  or  devise  from  the  parent  or 
other  kindred  of  the  intestate,  and  such  intes- 
tate die  without  children,  such  estate  shall  go 
to  the  kin  next  to  the  intestate,  of  the  blood  of 
the  person  from  whom  such  estate  came  or  de- 
scended." It  was  considered  that  this  last 
clause,  directing  the  descent  of  ancestral  ea- 
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(2)  Descendants.— T^ic  general  rule  in  the  United  States  is  that  all  the 
children  take  in  equal  shares,  both  as  to  realty  and  to  personalty,  and  that 
the  issue  of  deceased  children  take  the  share  of  the  parent  by  right  of 
representation. ' 

(3)  Ascendants  and  Collaterals. —  Besides  providing  specially  for  the  suc- 
cession by  descendants,  the  statutes  generally  regulate  the  order  in  which  the 
nearer  ascendants  and  collaterals,  as  parents,  husband,  or  wife,  and  brothers 
and  sisters,  shall  stand  in  the  course  of  succession.  But  the  provisions  which 
prescribe  the  order  of  succession  by  such  relatives  vary  so  radically  in  the 
different  states  that  it  would  serve  no  practical  purpose  to  set  these  provi- 
sions out  here.    Reference  must  be^iad  to  the  statutes  of  the  different  states.' 

b.  Next  of  Kin.  —  If  there  are  none  of  the  series  of  specially  named 
relatives,  which  generally  consists  of  the  decedent's  descendants,  parents,  hus- 
band or  wife,  brothers  and  sisters,  surviving  him,  his  estate  goes  to  his  next 
of  kin,'  it  being  sometimes  provided  that  those  who  claim  through  the 


tstea  to  "  next  of  kin,"  etc.,  did  not  direct  the 
descent  of  such  estate  to  "  next  of  Idn  "  in  the 
strict  sense  of  those  terms  as  understood  the 
cavilians,  but  that  the  course  of  descent  of  such 
estates,  as  well  as  estates  acquired  by  the  in- 
testate, was  directed  and  controlled  by  the  first 
and  subsequent  clauses  prior  to  the  last,  which 
by  the  terms  of  the  tiret  clause  extended  to 
"any  estate  of  inheritance,"  It  was  held  that 
where  A  died  without  issue,  leaving  an  estate 
which  came  to  her  by  descent  from  a  deceased 
brother,  such  estate  passed  in  equal  shares  to 
her  mother,  brothers,  and  sisters,  they  being,  by 
tbc  rule  established  by  the  statute,  of  the  same 
degree  of  kindred  to  the  intestate.  Smith  v. 
Smith,  4  R.  I.  I,  affirmed  in  Pierce  v.  Pierce,  14 
R,  I.  514- 

1.  Snocwslos  by  Children.  —  The  deceased  left 
grandchildren  and  also  a  wife  surviving.  Al- 
though the  Indiana  statute  concerning  descents 
provided  "that  if  a  husband  or  wife  die  in- 
testate, leaving  no  child  and  no  father  or 
mother,  the  whole  of  his  property,  real  and  per- 
sonal, shall  go  to  the  survivor,"  it  was  held 
that  the  widow  could  not  under  this  provision 
inherit  the  whole  of  the  estate  to  the  exclusion 
of  the  grandchildren.  Kyle  v.  Kyle,  18  Ind.  108. 
See  also  Scott  v.  Silvers,  64  Ind.  76. 

la  Indiana  the  meaning  of  "  child  "  was  held 
controlled  by  the  context.  But  in  Tesas,  under 
a  statute  containing  similar  provisions,  it  was 
held  that  "  child  "  or  "  children  "  did  not  in- 
clude grandchildren  or  remoter  descendants. 
Burgess  V,  Hargrove,  64  Tex.  no;  Cartwright 
V,  Moore,  66  Tex.  55 ;  McKinney  v.  Moore,  73 
Tex.  470.  See  also  the  title  Child  —  CniL- 
DREN,  vol.  S,  P<  1085  et  seq. 

Soitb  of  Kain  CbUdrMi  BsAm  Admlnlrtntlm. 
—  The  statutes  sometimes  provide,  in  effect, 
that  if  any  minor  child  shall  die,  unmarried, 
before  any  I^al  disposition  of  the  estate,  the 
portion  of  such  deceased  child  shall  be  equally 
divided  among  the  surviving  children  and  their 
legal  representatives.  See  Hale's  Appeal,  69 
Conn.  611, 

iaaosnloB  by  Itasoenduitt.  —  See  the  title 

DkSCIKOANT,  vol.  9,  p.  390. 

8.  •aaoMsioii  by  a^aUy  Deslgiiftted  Asomd* 
UtI  ud  Collatsnli.— See  i  Stim.  Am.  Stat.  L., 
art  310;  Thatcher  v.  Thatcher,  17  Colo.  404: 
Erte*  V.  Nicholson,  39  Fl».  799.  See  also  Mat- 
ter of  Paricer,  97  Iowa  593 ;  /fi  rv  Foley,  S4 
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Nev.  197;  Barber  v.  Brundage,  169  N.  Y.  368, 
affirming  50  N.  Y.  App.  Div.  134;  Wright  V. 
Wright,  100  Tenn.  313. 

In  England  it  is  a  rule  controlling  the  de* 
^cent  of  real  property  that  on  failure  of  issue 
the  inheritance  shall  go  to  the  intestate's  lineal 
ancestors  or  their  issue,  each  of  the  ancestors 
taking  in  preference  to  his  issue,  but  so  that  a 
nearer  lineal  ancestor  and  his  issue  are  to  be 
preferred  to  a  more  remote  lineal  ancestor  and 
his  issue  other  than  such  nearer  ancestor  and 
bis  issue,  a  Broom  &  Had.  Bl.  377.  But  the 
course  of  distribution  prescribed  by  the  English 
statute  of  distributions  is  more  in  accordance 
with  the  order  of  succession  in  the  United 
Stales.   See  R.  &  L.  L.  Diet.,  tit.  Next  of  Kin. 

In  the  Indian  Territory  it  is  held  that  the 
mother  of  an  intestate  inherits  bis  estate  sub- 
ject to  the  wife's  dower  interest  in  the  real 
estate  and  one'third  interest  io  the  personalty. 
Niveju  p.  Nivens,  (Indian  Ter.  1901)  64  S.  W. 
Rep.  604. 

8.  Buwetfioil  by  Stzt  of  Kin.  —  See  various 
state  statutes.  A  Rhode  Island  statute  (Rev. 
Stat.  1844,  237)  provided  that  if  there  be  no 
child,  nor  father,  nor  mother,  nor  sister,  nor 
descendants  of  either,  "  the  inheritance  shall  go 
in  equal  moieties  to  the  paternal  and  maternal 
Idndred."  It  was  held,  under  the  provision  of 
the  same  statute  that  when  "  the  inheritance  is 
directed  to  go  by  moieties  to  the  paternal  and 
maternal  kindred,  if  there  be  no  such  kindred 
on  the  one  part,  the  whole  estate  shall  go  to 
the  other  part,"  that  so  long  as  there  are 
any  kindred,  however  remote,  on  the  part  of  the 
paternal  line,  they  take  one  moiety  of  the  es- 
tate, and  the  inheritance,  after  once  being  di- 
vided, cannot  be  again  united,  and  (lescend  in 
one  line  until  there  ceases  to  be  a  repreienta- 
tiye  of  the  other  line.  Cozzens  v,  Joslin,  i  R.  I. 
122. 

faoessijon  by  Pttrmts.  —  Under  a  statute  pro- 
viding that  on  the  death  of  an  intestate  with- 
out children  his  lands  "  shall  descend  equally  to 
the  next  of  kin  in  equal  de(;ree.  and  those  who 
represent  them,  computing  by  the  rules  of  the 
civil  law,"  the  father  and  mother  of  the  in- 
testate are  his  next  of  kin,  and  they  take  the 
land  equally  as  tenants  in  common.  Brown  V. 
Baraboo,  90  Wis.  151. 

Baeeawion  by  Onuidparente.  —  Where  none  of 
the  series  of  specially  designated  relatives  eur- 
Volume  XXVII. 


Digitized  by 


Google 


Oonm  of  BaeoaMloB, 


SUCCESSION, 


Omnnun-law  Cumw. 


nearest  ancestor  shall  be  preferred.* 

c.  Escheat.  —  Provisions  to  the  effect  that  when  a  person  dies  intestate, 
leaving  real  property  and  no  heirs  or  person  entitled  to  succeed  under  the 
law  of  descents,  or  when  a  person  dies  intestate  leaving  personal  estate  not 
required  for  debts  and  there  is  no  person  entitled  thereto  under  the  statutes 
of  distributions,  the  property  escheats  either  to  the  state,  county,  town,  or 
otherwise,  are  commonly  found  in  the  statutes  of  the  different  states.* 

2.  As  Affected  by  Common-law  Canoni  of  Deicent  —  a.  In  General. — 
Although  the  law  of  succession  established  in  the  United  States  by  the 
various  statutes  of  descent  and  distribution  is  generally  considered  as  having 
wholly  supplanted  the  common  law,  the  common-law  rules  or  canons  of 
descent,  notwithstanding  that  they  all  savor  more  or  less  of  feudal  policy,  and 
that  some  of  them  are  warranted  by  no  other  than  feudal  considerations,  have 
yet  had  sufBcient  influence  upon  the  law  to  demand  consideration.  There  are 
seven  of  these  rules  or  canons,  as  follows:  first,  the  rule  that  inheritances 
shall  not  lineally  ascend  ;  second,  the  rule  preferring  the  male  to  the  female 
issue  and  stock;  third,  the  rule  of  primogeniture  among  males;  fourth,  the 
rule  giving  the  right  of  representation ;  fifth,  the  rule  that  descent  must  be 
traced  from  the  first  purchaser;  sixths  the  rule  excluding  collateral  kinsmen 
of  the  half  blood  from  the  inheritance ;  seventh^  the  rule  that,  in  all  collateral 
inheritance,  the  male  stocks  shall  be  preferred  to  the  female,  unless  where  the 
lands  have  in  fact  descended  from  a  female.'  The  fifth  and  sixth  of  these 
rules  have  already  been  considered/  and  only  the  others  will  be  here  dwelt 
upon. 


vive  the  intestate  —  t.  e.,  where  he  leaves  no 

descendants,  husband  or  wife,  parents  or 
biotlieis  and  sisters  —  the  next  in  the  line  of 
succession  must  be  the  grandparents.  Grand- 
l.^renis  take  precedence  of  uncles  and  aunts  un- 
less the  statutes  provide  otherwise. 

United  States.  ~~  Cole  v.  Batiey,  a  Curt.  (U. 
S.)  562. 

Alabama.  —  Phillips  v.  Feteet,  35  Ala.  696. 

District  of  Columbia.  —  Matter  of  Afflick,  3 
MacArthur  (D.  C.)  95. 

Illinois.  —  Barger  v.  Hobbs,  67  111.  592. 

Iowa.  —  Bassil  v.  Loffer,  38  Iowa  451;  Mar- 
tindale  v.  Kendrick,  4  Greene  (Iowa)  307. 

Kentucky.  —  Power  v.  Dougherty,  83  Ky.  187. 

Maine.  —  Decoater  v.  Wing,  76  Me.  450 ; 
Cables  v,  Prescott,  67  Me.  582. 

Michigan.  —  Ryan  v.  Andrews,  ai  Micfa.  aog. 

New  Hampshire.  —  Kelsey  v.  Hardy,  ao  N.  H. 
479- 

New  York.  —  Sweezey  v.  WilUs,  i  Bradf.  (N. 

Y.)  495. 

Pennsylvania.  —  McDowell  v.  Addaios,  45  Pa. 
St.  430. 

Wisconsin,  —  Kirkendall's  Estate,  43  Wis. 
167- 

But  see  Bray  v.  Taylor,  36  N.  J.  L.  415 ; 
Giltespie  V.  Foy,  5  Ired.  Eq.  (40  N.  Car.)  280 ; 
Curren  v.  Taylor,  19  Ohio  36 ;  Liggon  v.  Fuqua, 
6  Munf.  (Va.)  281. 

The  New  York  statutes  have  been  construed 
to  give  the  brothers  and  sisters  of  an  intestate 
preference  over  his  grandparents.  Matter  of 
Marsh.  (Surrogate  Ct.)  5  Misc.  (N.  Y.)  438. 

SaoosMlon  by  Vext  of  KIb  After  Orsndparaiti. 
—  Next  after  grandparents  in  the  order  of  suc- 
cession are  the  decedent's  nephews  and  nieces, 
uncles  and  aunts  and  great-grandparents,  for 
all  are  related  to  him  in  the  third  degree.  And 
it  has  been  held  thnt  nnrles  and  avints  and 
nepbewa  and  nieces,  being  in  equal  degree,  share 


equally  on  distribution  in  default  of  nearer 
kindred.  Durant  v.  Prestwood,  i  Atk.  454; 
Hurtin  v.  Proa!,  3  Bradf.  (N.  Y.)  414;  Matter 
of  Healy,  (Surrogate  Ct.)  27  Misc.  (N.  Y.)  352. 

Uncles  and  aunts  usually  take  to  the  exclu- 
sion of  cousins.   Dodge  v.  Lewis,  71  N.  H.  324. 

Great-grandparents  have  precedence  over 
great  uncles  and  aunts.  'Ooud  v.  Bruce,  61  Ind. 
171 ;  Sturgeon  v.  Hustead,  196  Pa.  St  148. 

NevX  in  the  order  of  succession  stand  first 
cousins,  great  uncles  and  aunts,  and  great- 
great-grandparents  ;  all  these  stand  in  the  fourth 
degree.  Hence  it  has  been  held  that  a  great- 
uncle  and  a  first  cousin,  both  being  related  in 
equal  degree  to  the  person  last  seized,  and  being 
his  nearest  surviving  kindred,  are  entitled  to 
succeed  to  his  land  in  equal  moieties.  Smith  «. 
Gaines,  35  N.  J.  Eq.  65. 

In  Pennsylvania  first  cousins  are  preferred  to 
the  entire  exclusion  of  second  cousins.  Byers 
V.  McAuley,  149  U.  S.  608;  Rogers's  Estate, 
131  Pa.  St.  382;  Hayes's  Appeal,  89  Pa.  St, 
356;  Brenneman's  Appeal,  40  Pa.  St.  115. 

1.  Tntoraoe  of  Kindred  Claiming  Through 
Hoamt  Aneostor,  —  Douglas  v..  Cameron,  47' 
Nd).  358 ;  Oaiy  v.  Watkins,  64  Neb.  386. 

9.  Escheat. —  See  the  title  Escheat,  vol.  11, 
p.  315.  See  also  Bereos  v.  Dupre,  6  La.  Ann. 
49S ;  Patapsco  Female  Institute  v.  Rock  Hill 
College,  51  Md,  470  ;  Rock  Hill  College  v.  Jones, 
47  Md.  I ;  Thomas  v.  Frederick  County  School, 
7  Gill  &  J.  (Md.)  369- 

The  state  in  a  case  of  escheat  of  property  is 
not  to  be  deemed  an  heir,  within  a  statute  di- 
recting notice  of  probate  of  a  will  to  be  given 
to  presumptive  heirs  of  the  deceased.  The  state 
takes  not  as  heir  but  because  there  are  no 
heirs.  State  v.  Ames,  23  La.  Ann.  69. 
8.  2  Bl.  Com.  208-2,^4, 

4.  See  supra,  this  title,  Ancestor  or  Propo- 
situs; Heirs  and  Distributees, 
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6.  Rule  that  Inheritance  Shall  Not  Lineally  Ascend.  — The 
common-law  rule  that  inheritances  shall  never  lineally  ascend  '  has  been  done 
away  with  in  England^  And  no  vestige  of  it  seems  to  remain  in  any,  save 
one,*  of  the  United  States.* 

c.  Preference  of  Male  to  Female  Issue  and  Stock  —  in  En^iAod.  — 
The  second  common-law  rule,  by  which  the  male  issue  shall  be  admitted 
before  the  female,  is  still  preserved  as  a  part  of  the  English  law  of  descent.* 
The  seventh  common-law  rule,  which  requires  that,  in  collateral  inheritances, 
the  male  stocks  shall  always  be  preferred  to  the  female,  has  been  recognized 
by  the  English  law  in  a  provision  which  provides,  in  effect,  that  each  male 
ancestor  and  his  ancestors,  whether  male  or  female,  and  his  and  their  issue, 
shall  be  preferred  to  all  other  female  ancestors  and  their  ancestors,  whether 
male  or  female,  and  their  issue.*  But  by  the  English  statute  of  distributions, 
which  was  based  upon  the  llSth  Novel  of  Justinian,  by  which  all  distinction 
between  the  sexes  in  the  Roman  law  of  succession  was  destroyed,  and  males 
and  females  were  admitted  to  an  equality  in  the  right  of  succession,'  no 
preference  is  given  to  the  male  over  the  female  issue  or  stock.* 

In  th*  Vnitsd  8utM  all  the  children,  females  as  well  as  males,  inherit,  in  gen- 
eral, equally  together,  subject  in  some  instances  to  the  right  of  the  eldest 
to  the  family  mansion  or  homestead,  on  his  paying  to  the  others  their 
respective  shares  of  its  value.*  Neither  does  the  common-law  preference 
of  the  male  to  the  female  stock  obtain  in  the  United  States,^*  except  to 


1.  Btatemant  of  Bols  Agilut  InlMrttuw*  bjr 
Aaeuiduts.  —  The  rale  ia  thus  stated  and  illus- 
trated by  Littletoa  :  If  there  be  father  and  son, 
and  the  father  has  ■  brother,  who  is  therefore 
uncle  to  the  son,  and  the  son  purchase  land  in 
fee  simple,  and  die  without  issue,!  living  hi* 
father,  the  uncle  shall  have  the  land  as  heir  to 
the  son,  and  not  the  father,  although  the  latter 
is  nearer  in  blood,  because  it  is  a  maxim  in  law 
that  the  inheritance  may  lineally  descend  bbt 
not  ascend.  Yet,  if  the  son  in  this  case  die 
without  issue,  and  his  uncle  enter  into  the  land 
as  heir  to  the  son,  and  afterwards  the  uncle  die 
without  issue,  living  the  father,  the  father  shall 
have  the  land  as  heir  to  tlie  uncle,  and  not  as 
hdr  to  the  son,  for  he  sfaonld  rather  come  to 
the  land  by  collateral  descent  than  by  lineal 
ascent.  It  was,  moreover,  a  necessary  conse- 
quence of  this  rule,  coupled  with  the  maxim, 
aeisina  facit  stipitem,  that  if,  in  the  instance 
above  put,  the  uncle  did  not  enter  into  the  land, 
the  father  could  not  inherit  it,  because  a  man 
claiming  as  heir  in  fee  simple  Iqr  descent  must 
make  himself  heir  to  him  who  was  last  seised 
of  the  actual  freehold  and  inheritance;  and  if 
the  uncle,  therefore,  did  not  enter,  he  would 
have  had  but  a  freeliold  in  law,  and  no  actual 
freehold,  and  the  last  person  seized  of  the  actual 
freehold  was  the  son,  to  whom  the  father  could 
not  make  himself  heir.  Broom's  Leg.  Max.  537, 
citing  Co.  Litt.  iib. 

But,  even  at  common  law,  if  the  father  b^ 
pened  to  be  also  eonsitt  to  the  son,  and  as  such, 
his  heir,  he  would,  in  that  remoter  capacity,  in- 
herit immediately  from  the  son.  Eastwood  v. 
Vinke.  2  P.  Wms.  614. 

2.  Abrogation  of  the  Snle  In  KwglMij.  —  a 
Broom  &  Had.  Bl.  371. 

S.  Stetus  vl  ths  Bnle  In  the  VnitMl  SUtss.  — 
In  New  Jersty,  the  rule  of  the  common  law 
that  inheritances  shall  not  lineally  ascend,  al- 
diongb  modified  so  as  to  let  In  the  father  and 
to  some  extent  the  mother,  has  not  been 


abolished.  Taylor  c.  Bray,  32  N.  J.  L.  i8a, 
aMrmed  in  Bray  v.  Taylor,  36  N.  J.  L.  415. 
And  see  Smith  v.  Gaines,  35  N.  J.  Eq.  65. 

4.  It  has  been  held  that  a  mother  inherits  the 
estate  of  her  child,  though  not  specially  named 
in  the  statute  of  descents  and  distributions, 
when  she  is  the  next  of  kin,  and  no  person  is 
living  to  whom  the  statute  gives  precedence 
over  her.  Lof tis  v.  Glass,  1 5  Ark.  680 ;  Macomb 
V.  Miller,  9  Paige  (N.  Y.)  265;  Miller  v.  Ma- 
comb, 26  Wend.  (N.  Y.)  329;  McCullough  v. 
Lee,  7  Ohio  (pt.  i)  15;  Owen  v.  Cogbill,  4  Hen. 
ft  M.  (Va.)  487. 

ft.  FrafarsMS  «f  Mala  to  FsiBals  Issoe  In  Enf  • 
lud.  — <  Broom  ft  Had.  BL  38s;  Wnu.  Real 
Prop.  I  OS. 

6.  PnAcMM  of  Kale  to  Female  Btodk  In  Znf- 
land.  — 3  A  4  Wm.  IV.,  c.  106,  !  7:  Wms.  Real 
Prop.  107;  2  Broom  &  Had.  Bl.  387. 

7.  2  Bl.  Com,  234 ;  4  Kent's  Com.  378. 
>.  Halo  Sot  FrofOrred  to  Fomale  Issue  and 

StMk  by  tlw  Statute  of  Distributions.  —  This  was 
establiahed  as  early  as  1723.  Moor  v.  Barham, 
cittd  in  Blackborough  v.  Davis,  i  P.  Wms.  53. 

9.  Abngfttlon  of  tlu  Frefinruwo  of  Mala  tt 
Tsmalo  una. —  For  a  collation  of  the  various 
statutes  upon  this  bead,  see  Stimson's  Am.  Stat. 
Law,  SS  3101  and  3102.  In  some  states  the 
rule  has  been  abolished  formally;  as,  for  ex- 
ample, in  New  Jersey,  North  Carolina,  and 
yirgmia.  See  Bray  v.  Taylor,  36  N.  J.  L.  415; 
Fidler  v.  H^ns,  21  N.  J.  Eq.  138;  Bell  v. 
Doner,  i  Dev.  L.  (12  N.  Car.)  333;  Davis  v. 
Rowe,  6  Rand.  (Va.)  355. 

10.  Abn^tton  of  Preferenco  of  Kale  to  Female 
Stock.  —  See  Bassi)  v.  Loffer,  38  Iowa  451 ; 
Albee  V.  Vose.  76  Me.  448;  Brown  v.  Burling 
ham,  5  Sandf.  (N.  Y.)  418;  McCracken  v. 
Rogers,  6  Wis.  278. 

But  in  Hunt  v.  Kingston,  (C.  PI.  Spec.  T.)  3 
Misc.  (N.  Y.)  309,  it  was  held,  by  the  Court  of 
Common  Pleas,  where  an  intestate  left  a  great- 
nnde  and  great-aunts  and  the  descendants  of 
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a  very  limited  extent.* 

d.  Primogeniture  Among  Males.  —  The  rule  that  where  there  are  two 
or  more  males  in  equal  degree,  the  eldest  only  shall  inherit,  but  the  females 
altogether,*  is  still  the  law  in  England,^  but  not  in  any  of  the  United  States, 
primogeniture  having  been  abolished,  sometimes  expressly  and  sometimes  by 
the  establishment  of  another  course  of  descent.^ 

e.  Right  OF  Representation — (i)  Definition.  —  Representation  is  that 
rule  of  law  by  which  the  children,  or  their  descendants,  of  a  deceased  person 
who,  if  he  had  lived,  would  have  taken  property  by  virtue  of  an  intestacy, 
stand  in  his  place  so  as  to  take  the  property  which  he  would  have  taken  had 
he  lived.  These  representatives  take  neither  more  nor  less  than,  but  just  so 
much,  as,  their  principals  would  have  done.  As,  if  there  be  two  sisters  and 
one  of  them  dies  leaving  six  daughters,  and  then  the  father  of  the  two  sisters 
dies  without  other  issue,  these  sijf  daughters  take  among  them  exactly  the 
same  as  their  mother  would  have  taken  had  she  been  living." 

I«r  SdipM  ud  Fn  Gaplte.  —  This  taking  by  representation  is  called  succession 
in  stirpes,  according  to  the  roots ;  all  the  branches  of  each  root  taking  the 
share  which  the  root  it  represents  would  have  taken ;  the  term  is  used  in 
distinction  from  taking  per  capita,  where  each  takes  as  next  of  kin  to  the 
deceased  in  his  own  right. 

(2)  Comtnon-law  Rule  —  Butmnit  of  tko  Bule.  —  It  is  a  rule  or  canon  of  descent 
of  the  common  law  that  the  lineal  descefidants  of  any  person  deceased  shall 
represent  their  ancestor ;  that  is,  shall  stand  in  the  same  place  as  the  person 
himself  would  have  done  had  he  been  living.* 

Bepnmtfttloa  in  llnaal  Daient.  —  Thus,  in  lineal  descent,  the  child,  or  great- 
grandchild, either  male  or  female,  of  the  eldest  son  will,  by  the  common  law, 
succeed  before  the  younger  son,  and  so  in  infittitum."* 

Bopnwnutloit  In  Oollatanl  Descent.  —  By  the  common  law  this  rule  is  of  great 
importance  in  collateral  descent,  for  the  effect  of  the  doctrine  is  that,  on 
failure  of  issue  of  the  person  last  seized,  the  inheritance  wilt  descend  to  the 
other  subsisting  issue  of  his  next  immediate  ancestor.  Thus,  the  issue  of  the 
intestate's  brother  will  succeed  to  the  inheritance  before  those  of  his  uncle, 
and  the  latter  before  those  of  his  great-uncle.** 

Bauon  for  tho  Bnle.  —  The  common-law  mode  of  representation  is  the  neces- 
sary consequence  of  the  double  preference  which  that  law  gives  first  to  the 
male  issue  and  next  to  the  first-born  among  the  males ;  for  if  all  the  children 
of  three  sisters  were  to  claim  per  capita,  in  their  own  right  as  next  of  kin  to 
the  ancestor,  without  any  respect  to  the  stock  whence  they  sprung,  and  those 
children  were  partly  male  and  partly  female,  then  the  eldest  male  among 

great-aunts,  that,  as  the  New  York  statute  of  S.  Primogenitors.  — a  Bl,  Com.  214. 

descents  includni  no  collateral  relation  more  S.  Wms.  Real  Prop.  loa;  3  Broom  &  Had.  Bl. 

distant  than  uncles  and  aunts,  the  common-law  383. 

rule  preferring  the  male  to  the  female  stock  still  4.  Brewer  f.  Blougher,  14  Pet.  (U.  S.)  178; 

obtained,  and  that  the  uncle  inherited  to  the  Eslava  v.  Doe,  7  Ala.  543 ;  Davis  v.  Rowe,  6 

exclusion  of  the  females  of  the  same  degree  and  Rand.  (Va.)  355.    But  see  Walton  v.  Willis,  i 

their  descendants.    Compare  Brown  v.  Burling-  Dall.  (Pa.)  351. 

ham.  5  andf.  (N.  Y.)  418.  6.  Bepiessntatlon  Peflnod. —  Stallworth  v.  Stall- 

1.  Limited  PrefMrenoe  of  Mala  to  Female  Stook.  worth,  29  Ala.  79. 

—  Statutes  frequently  prefer  the  father  to  the  6.  Bepretontatloa  bj  the  Common  Law.  —  2  Bl. 

mother.    See  the  various  state  statutes;  and  Com.  217. 

see  in  reference  thereto  Kelly  v,  McGuire,  15  T.  Hale  Hist.  C.  L.  336,  237. 

Ark.  555;  Magness  v.  Arnold,  31  Ark.  103;  8,  4  Bl.  Com.  225. 

Sfaadden  v,  Hembree.  17  Oregon  14 ;  De  Vault  V.  The  rule  that  when  the  estate  descended  upon 

De  Vault,  (Tenn.  Ch.  1898)  48  5.  W.  Rep.  361 ;  collaterals  the  lineal  descendants  in  infinitum  of 

Jones  V.  Harnett,  30  Tex.  637.  any  of  such  collaterals  as  were  deceased  should 

See  Auger  v.  Taylor,  2  Tyler  (Vt.)  260,  con-  represent  such  deceased  is  an  admitted  principle 

struing  an  early  Vermont  stataite,  and  holding  of  the  common  law.    Fidler  v.  Higgins,  2t  N. 

that  the  intestate's  brothers  took  double  the  J.  Eq.  138;  Schenck  v.  Vail,  24  N.  J.  Eq. 

proportion  of  his  sisters.  538. 
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them  would  exclude  not  only  his  own  brethren  and  sisters,  but  all  the  issue 
of  the  other  two  daughters.* 

(3)  Civil-law  Rule.  —  Since  the  Roman  law  did  not  prefer  either  the  male 
to  the  female  issue  or  the  male  to  the  female  stock,  it  differed  somewhat  from 
the  common  law.  By  the  Roman  law,  the  right  of  representation  continued 
in  infinitum  in  the  descending  line,  and,  in  aU  cases,  the  inheritance  always 
descended  in  stirpes.*  But  in  collateral  succession  the  rule  of  the  Roman  law 
differed  from  the  common  law;  for,  according  to  the  former,  the  division  of 
the  estate  among  collaterals  per  stirpes  took  place  only  where  the  persons 
succeeding  to  the  inheritance  were  of  unequal  degree ;  representation  had  no 
place  where  such  persons  stood  in  equal  degree.' 

(4)  Statutory  Rules  —  (&)  b  OtMnL  —  It  is  to  be  expected  that  in  the 
United  States,  where  neither  the  common-law  preference  of  mates  nor  the  doc- 
trine of  primogeniture  is  in  force,  the  right  of  representation  will  be  found  to 
depart  considerably  from  that  of  the  common  law.*  The  statutes  of  the  differ- 
ent states  are,  touching  this  subject,  at  considerable  variance  with  each  other. 
Those  of  a  large  number  of  the  states  contain  provisions  securing  the  right  of 
representation  among  certain  specified  relatives.  Other  provisions  which  limit 
the  right  of  representation  within  certain  degrees  of  relationship  are  frequently 
met  with.  But  while  the  common-law  doctrine  has  been  extensively  modified, 
the  question  as  to  whether  the  right  to  take  by  representation  exists  may  still 
have  an  important  bearing  in  ascertaining  the  persons  entitled  to  share  in  the 
succession  and  may  also  make  a  material  difference  in  the  shares  which  the 
respective  heirs  take.* 

(fe)  It  UnaAl  DMOMt.  —  The  right  to  take  by  representation  is  secured  to  the 
descendants  of  the  intestate's  children  in  probably  all  the  states.*  Some  pf 
the  statutes  which  secure  the  right  of  representation  in  the  intestate's  descend- 
ing line,  enact,  in  substance,  that  the  "heirs"  of  a  deceased  child  of  the 
intestate  shall  stand  in  the  place  of  that  child.  While  the  word  "  heir  "  is  not 
technically  limited  to  children,  it  would  yet  seem  that  the  term,  as  here 
employed,  does  not  confer  the  right  on  other  than  the  descendants  of  such 
child.* 

X.  a  Bl.  Com.  318.  cbitdren  of  an  sunt,  and  also  great-grandcfail- 

I.  Bapnaentatlon  bjr  tlie  OivU  Law.  —  4  Kent's  dren  of  a  deceased  brother,  who  were  the  c^il- 
Com.  379.  Thus,  if  one  of  three  daughters  died  dren  of  a  deceased  grandchild  of  such  brother, 
leaving  ten  children,  and  then  the  father  died.  In  Georgia,  the  estate  would,  in  this  case,  go  to 
the  two  surviving  daughters  had  each  one-third  the  kindred  of  the  intestate  according  to  the 
of  his  effects,  and  the  ten  grandchildren  bad  computation  of  the  canon  law.  And,  accord- 
tbe  remaining  third  divided  between  them ;  and  ing  to  this  method  of  reckoning  degrees  of 
so,  if  all  the  daughters  had  died  before  the  kindred,  the  grandchildren  of  the  aunt  were  in 
father  leaving,  respectivdj,  ten,  six,  and  two  the  third,  and  the  great-grandchildren  of  the 
^Udren,  the  estate  would  have  been  divided  brother  in  the  fourth  degree.  But  it  was  also 
into  three  parts,  going  in  stirpes  to  the  off-  provided  that  there  should  be  representation  as 
spring  of  each  daughter.  far  as  grandchildren  of  brotfaert  and  sisters. 

8.  2  BL  Com.  317,  517;  Just.  Inst.  III.  i.  6.      It  was  held  that  under  these  provisions  the 
4,  Statatery  Limitation   of  the  Right. —  In     grandchildren  of  the  aunt  were  entitled  to  the 
Schenck  v.  Vail,  24  N.  J,  Eq.  538,  overruling  inheritance. 

Fidler  v.  Higgins,  21  N.  J.  Eq.  138,  it  was  6.  Bepraintatioii  In  LlnealSeseent.— i  Woem. 
decided  that  the  conunon-law  right  of  indefinite  Am.  L.  Adm.  146.  See  Healey  v.  Cole,  95  Me. 
rqu-eientation  was  alvogated  by  the  New  Jersey  272  ;  Payne  v.  Harris.  3  Strobh.  Eq.  (S.  Car.) 
statute,  tbongh  there  was  no  express  provision  39. 

to  that  effect  In  this  case  the  ill  effects  of  The  provision  of  the  Massachusetts  statute 
admitting  the  right  indefinitely  were  illustrated  (Pub.  Stat.  1883,  c.  125,  9  i)  declaring  that 
by  tbe  number  of  claimants,  one  hundred  and  the  estate  of  an  intestate  shall  be  distributed 
thirty-nine.  The  court  pointed  out  that  "  an  "  in  equal  shares  to  his  children  and  to  the  issue 
illimitable  dispersion  of  the  title  to  inheritable  of  any  deceased  child  by  right  of  representa- 
land  "  might  result  from  the  recognition  of  the  tion,"  was  declared  to  affirm  the  rule  that  all 
right,  a  result  checked  in  England  by  the  lineal  descendants,  in  whatever  degree,  shall 
princMiles  of  primogeniture  and  the  preference  share  in  the  estate.  Bigdow  v.  Morong,  103 
of  males.  Mass.  387. 

e.  Ubot  of  Sq»rewat«tl«n.  —  In  Wetter  v.        T.  "Hdn  of  Bodi  Child"  as  used  in  an  Iowa 
Habersham,  tio  Ga.  193,  the  facts  were  as  fol-     statute   has  been  held  not  to   include  the 
Iowa :     The   inteaute   left  surviving   grand-     widowed  mother  of  a  child  who  died  before  hia 
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(e)  In  OoU&tml  iaooeMion  —  In  Otnaral.  —  It  is  with  regard  to  the  right  of 
representation  among  collaterals  that  the  lack  of  harmony  in  these  statutory 
provisions  is  presented. 

BqiMMntation  by  DaieaMduti  of  Intaitate't  Broth«n  and  BUt«n.  —  The  statutes  fre- 
quently provide  for  succession,  in  certain  cases,  of  the  "  children,"  "  issue," 
"  descendants,"  or  "  representatives  "  of  deceased  brothers  and  sisters  of  the 
intestate.  These  phrases  convey  the  right  of  representation  unless  it  is 
specially  limited  by  other  provisions.  The  right  to  take  by  representation 
is,  either  by  statutes  of  this  kind  or  by  others  of  a  more  specific  character, 
secured,  in  some  states,  to  the  children  of  the  brothers  and  sisters  of  the 
intestate ;  ^  in  other  states,  to  the  grandchildren  of  his  brothers  and  sisters ;  * 
and  in  others,  to  the  lineal  descendants  of  brothers  and  sisters,  through  all 
descending  generations.*  The  provision  of  the  statutes  commonly  is  that, 
where  certain  relatives  survive,  the  estate  shall  go  to  brothers  and  sisters  and 
"children  "  or  "  issue,"  etc.,  of  deceased  brothers  and  sisters.  If  the  surviving 
relatives  are  those  speci6ed,  so  that  the  course  of  succession  will  be  controlled 
by  such  provision,  the  right  of  representation  will  be  as  above  stated.    But  if 


father.  McMenomy  v.  McMeoomy,  23  Iowa 
148 ;  Joumetl  v.  Leighton,  49  Iowa  601 ;  Over- 
dieck'a  Will,  50  Iowa  344.  See  Leonard  v. 
Liainff,  57  Iowa  648.  The  provision  of  the 
statute  under  wbid)  these  cases  arose  was 
afterwards  changed  bo  as  to  Mtatdisb  expressly 
a  rule  in  conformity  with  tbese  dedaions.  See 
Blnckman  v.  Wadsworth,  65  Iowa  So. 

In  Lbnisiana,  by  express  provisions  of  the 
statutes,  representation  takes  place  ad  inHmtum 
in  the  direct  descending  line,  but  does  not  take- 
place  in  favor  of  ascendants,  the  nearest  in  de- 
gree always  excluding  those  of  a  degree  superior 
or  more  remote.   Louisiana  Rev.  Code  1875, 

1.  Bepresoatatlon  ol  OhUdrm  of  BsoMisd 
Brothan  and  Mitan.  —  It  is  provided  in  Calir- 
fomia.  Michigan,  and  Nebraska  Aat  an  intes- 
tate's estate  shall  in  certain  cases  go  to  children 
of  deceased  brothers  and  sisters  by  right  of 
representation.  Deering's  Civ.  Code  Cal.,  1885, 
I  1386 ;  How.  Annot.  Stat  Mich.,  1882,  {  S77»a; 
Comp.  Stat,  Neb.,  c.  33.  In  South  Carolina,  in 
certain  cases,  it  will  go  to  brothers  and  sisters, 
children  of  a  deceased  brother  or  sister  to  take 
the  share  which  their  parent  would  have  had. 
Gen.  Stat.  S.  Car..  t88a,  I  184$' 

In  Mvylond,  it  is  provided  that  in  certain 
cases  the  estate  shall  go  to  brothers  and  sisters 
and  their  descendants.  Pub,  Gen.  Laws  Md., 
art.  46,  IS  19,  20,  27.  But  this  is  limited  by  the 
provision  that  no  representation  is  admitted 
among  collaterals  after  brotfaeta'  and  slaters' 
children. 

Bight  of  Ba^wntitlm  Oina  to  BnOm'  ud 
Hittn*  "OUIdm,"  has  been  held  not  to  in- 
dude  grandchildren.  Matter  of  Curry,  39  Cal. 
529.  To  the  same  effect,  see  Poaug  v.  Gads- 
den, 2  Bay  (S.  Car.)  293. 

Under  the  Massachiuetu  statute  of  distri- 
butions (Gen.  Stat,  c.  91,  S  i ;  c.  94,  I  16), 
which  provided  that  if  a  person  died  intestate, 
leaving  no  issue,  and  no  father  nor  mother, 
his  estate  went  in  equal  shares  to  his  "  brothers 
and  sisters,  and  to  tiie  children  of  any  deceased 
brother  or  sister  by  right  of  representation;  " 
and  "  if  he  leaves  no  issue,  and  no  father, 
mother,  brother,  nor  sister,  then  to  his  next  of 
kin  in  equal  d^ee,"  it  .was  held  that  where 
an  intestate  left  no  issue,  father  nor  mother. 


but  left  one  sister,  children  of  anodier 
sister,  and  children  of  deceased  children  of  a 
third  sister,  these  grand-nephews  or  grand- 
nieces  could  not  share  in  the  distribution.  The 
court,  by  Gray,  J.,  said ;  "  The  distinction  be- 
tween the  words  '  children  '  and  '  issue '  is 
carefully  preserved  throughout  '  laaue '  nec- 
essarily includes  children ;  but  '  children  '  does 
not  include  more  remote  issue."  Btgelow  v. 
Morong,  103  Mass.  287.  But  under  the  stat- 
ute passed  in  1876,  which  re-enacted  the  first 
clause  above  quoted,  with  the  si^stitution  of 
the  word  "  issue "  for  the  word  "  children,"  it 
would  seem  that  in  a  case  like  the  above,  the 
grandchildren  of  a  deceased  sister  would  take 
a  share  of  the  estate.  See  Conant  v.  Kent,  130 
Mass.  178. 

S.  BeprwentatiOB  by  Orandehlldren  of  Daoeusd 
Brothers  and  ttstsrs.  —  As  in  Maine,  Pennsyl- 
vania, and  Georgia.  See  Quinby  v.  Higgins,  14 
Me.  309;  Davis  v.  Stinson,  53  Me.  493;  Reyn- 
olds, Appellant,  57  Me.  350;  Lane's  Appeal,  38 
Pa.  St.  487;  Brenneman's  Appeal,  40  Pa.  St. 
us:  Hayeses  Appeal,  89  Pa.  St  256;  Lindley's 
Appeal,  loa  Pa.  St  258. 

Under  such  a  statute,  a  surviving  brotho-  has 
been  held  to  exclude  the  great-grandchildren  of 
a  deceased  sister.  Stetson  v.  Eastman,  B4  He. 
366. 

S,  Bepresentatlon  by  Psseendants  of  Dsoeassd 
Brothers  and  Sisters, —  See  the  statutes  of 
Illinois,  Texas,  Mississippi,  Connecticut,  Ohio, 
Louisiana,  Tennessee,  Massachusetts,  Minne- 
sota, Nevada,  New  York.  See  Hannan  v.  Oa- 
bom,  4  Paige  (N.  Y.)  336. 

As  to  the  construction  of  the  Alabama  stat- 
ute, see  Hitchcock  v.  Smith,  3  Stew.  &  P.  (Ala.) 
29;  StaUwoi;th  v.  Stallworth,  29  Ala.  76. 

At  to  the  Missouri  statute,  see  Copenhaver  v. 
Copenbaver,  78  Mo.  55,  9  Mo.  App.  300. 

As  to  the  New  Jersey  statute  of  1780,  see 
Rodman  v.  Smith,  2  N.  J.  L.  3.  Here  the 
statute  gave  the  right  to  succeed  1^  representa- 
tion to  tibe  "  issue "  of  deceased  brothers  and 
sisters,  and  the  court  said  :  "  The  word  '  issue,' 
in  legal  as  well  as  common  acceptation,  compre- 
hends all  the  descendanta  of  an  ancestor,  how- 
ever remote."  See  also  Issue  (Obscenoamts), 
vol.  17,  p,  542. 
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such  provision  is  not  to  be  applied,  as  where  the  facts  of  the  case  arc  such 
that  the  course  of  descent  is  directed  by  a  clause  in  the  statute  which  provides 
that,  given  a  certain  state  of  facts,  the  estate  shall  go  to  the  intestate's  next 
of  kin,  it  has  been  held  that  there  is  no  representation ;  so  that,  in  cases 
where  the  children  or  issVie  of  deceased  brothers  and  sisters  take  merely  as 
next  of  kin,  and  not  by  special  mention  in  the  statute,  only  those  of  equal 
degree  take,  the  more  remote  being  excluded.* 

SMtrietlon  the  BigU.  —  Except  in  a  very  few  of  the  United  States,^  the 
right  of  representation  in  collateral  succession  is  restricted  to  near  kindred  by 
the  use  of  express  words  to  that  effect.  In  some  states,  by  the  express  pro- 
visions of  the  statutes,  no  representation  is  admitted  among  collaterals  after 
brothers*  and  sisters*  children.'  And  in  other  states  this  right  is  restricted  to 
the  descendants  of  brothers  and  sisters.*  And  even  though  the  statutes  do 
not  restrict  the  right  of  representation  to  near  kindred  by  the  use  of  express 
words  to  that  effect,  the  same  general  result  may  be  effected  by  the  necessary 
implication  of  the  general  spirit  and  purpose  of  the  statutes.' 

Kftet  of  suratw  BMtrietlng  tbe  Bicht.  —  The  effect  of  these  provisions  is  to  limit 
or  qualify  the  right  of  representation  among  collaterals,  so  that,  in  the  case 
of  succession  by  relatives  farther  removed  from  the  intestate  than  those  in 
the  cases  excepted,  they  can  take  only  in  their  own  right  as  next  of  kin  per 
capita*  So,  under  those  provisions  which  deny  the  right  of  representation 
to  collaterals  after  brothers'  and  sisters'  children,  or  give  the  right  to  the 
children  of  deceased  brothers  and  sisters,  the  intestate's  grand  nephews  and 
nieces  cannot  represent  their  deceased  parents  so  as  to  take  with  surviving 
nephews  and  nieces.^  Under  a  statute  which  limits  representation  to  the 
children  of  the  intestate's  brothers  and  sisters,  the  intestate's  grandparent 
takes  to  the  exclusion  of  his  uncles  and  aunts."  And  where  one  dies  intestate, 
leaving  uncles  and  aunts  and  the  children  of  other  deceased  uncles  and  aunts, 
the  former  take  to  the  exclusion  of  the  latter.*   And  if  the  intestate  leaves 

1.  EAet  of  BtgnNBtttlm.  —  Davis  V.  Stin-  K.  J.   Eq.   558.    See  Campbell's  Appeal,  64 

son,  53  Me.  493,  coMfmifv  Ker-  Stat.  Me.  1857,  Conn.  277. 

e.  75,  I  I,  and  disHngmishing  Doane  v.  Free-  T.  QnaA-iMjfiiawa  and  Orand-nisees.  —  Igle- 

man,  45  Me.  113,  which  was  decided  under  a  hart  v.  Holt,  12  App.  Cas.  (D,  C.)  68;  Matter 

statute  since  repealed.    See  also  Van  Cleve  v.  of  Chapoton,  104  Mich,  11,  53  Am.  St.  Rep. 

Van  Fosaen,  73  Mich.  342;  Hatch  v.  Hatch,  21  454;    Van    Cleve   v.    Van    Fossen,    73  Mich. 

Vt.  450,  342;  Selby  V.  Hollingsworth,  13  Lea  (Tenn.) 

As  to  the  Massachusetts  statute  of  1876,  c  145;  Penniman  v.  Francisco,  i  Heisk.  (Tenn.) 

3»,  see  Conant  v.  K(»t,  130  Mass.  178.    See  sti- 

also  Bigelow  v.  Morong,  103  Mass.  387.  By  the  Pennsylvania  Act  of  1833,  representa- 

t.  Statatas  Oiving  the  Bight.  —  In  some  of  tion  amons  collaterals  went  no  further  than 

the  states  there  is  a  general  provision  to  the  brothers*  and  sisters'  children,  but  by  Act  of 

effect  that   the   descendants   of   any  person  1855,  it  was  extended  to  the  grandchildren  of 

deceased  shall  inherit  (,per  stirpes)  the  estate  brothers  and  sisters  and  the  children  of  uncles 

which  such  person  would  have  inherited  had  he  and  aunts.    Lane's  Appeal.  28  Pa.  St.  487. 

survived  the  intestate,    i  Stim.  Am.  Stat.  L.,  8.  Vnoles  and  Annti, —  McDowell  v.  Addams, 

S  3I38-    See  Neville  V.  Bradley,  ia6  N.  Car.  72;  45  Pa-  St.  430-    But  by  the  Act  of  May  35. 

Dexter  v.  Dexter,  4  Mason  (U.  S.)  303;  Flak  1887  (P.  L.  360)  it  was  provided  that  ebil- 

V.  Fiak,  60  N.  J.  Eq.  195;  Daboll  v.  Field,  9  R.  dren  and  descendants  of  deceased  grandparents 

I.  289.  shall   represent   such   deceased  grandparents 

8.  Statatea  Battristlng  tha  Bight,  —  See  i  whenever  grandparents  are  entitled  as  next  of 

Stim.  Am.  Stat.  L..  I  3138.  kin.    Whitaker's  Estate,  17  Pa.  Co.  Ct.  387, 

4.  See  I  Stim.  Am.  Stot.  L.,  9  3138.  s  Pa.  Dist.  83. 

0.  Schenck  v.  Vail,  34  N.  J.  Eq,  538,  overrul-  9.  Children  of  Vnolea  and  Annti,  —  Clary  v. 

ing  Fidler  v.  Higgins,  21  N.  J.  Eq.  138.    This  Watkins,  64  Neb.  386;  Matter  of  Davenport, 

case  construed  a  New  Jersey  statute  (Nix.  Dig.  67  N.  Y.  App.  Div.  191  ;  Johnston  v.  Chesson,  6 

4th  ed.  236)  providing,  in  default  of  survivors  Jones  Eq.  (59  N.  Car.)  146;  Shaffer  v.  Nail, 

of  specified  classes,   for  descent  "in  equal  s  Brev.  (S.  Car.)   160.    But  see  Matter  of 

parts"    to   "several    persons    all    of    equal  Healy,  (Surrogate  Ct.)  27  Misc.  (N.  Y.)  352. 

degree  of  consanguinity."    See  also  Van  Oeve  So  under  the  Maryland  Act  of  1820.  Porter 

V.  Van  Fossen,  73  Mich.  342;  Taylor  v.  Bray,  v.  Askew,  11  Gill  &  J.  (Md.)  346;  Elwood  v. 

32  N.  J.  L.  iSz.  Lannon,  27  Md.  200;  Levering  v.  Heighe,  2 

6.  Oasaral  Eflbet  of  Itatntas  Restricting  the  Md.  Ch,  81 ;  Levering  v.  Heighe,  3  Md.  Cb.  36s  i 

Bt|^  —  Bcdlc,  J.,  in  Davis  v.  Vanderreer,  33  Ellicott  v,  Ellicott,  a  Md.  Ch.  468-    And  under 
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first  and  second  cousins,  the  latter  cannot  take  by  representation.'  Grand- 
uncles  and  grand-aunts,  when  next  of  kin,  will  take  the  inheritance,  to  the 
exclusion  of  the  children  and  grandchildren  of  grand-uncles  who  have  died 
before  the  intestate."  Children  of  a  deceased  great-great-uncle  take  to  the 
exclusion  of  grandchildren  of  the  same  uncle.*  When  the  statutes  extend 
the  right  of  representation  to  brothers'  and  sisters*  "children,"  "descend- 
ants," "  issue/'  or  "  representatives,"  or  when  they  so  restrict  the  right,  they 
invariably  refer  to  the  brothers  and  sisters  of  the  intestate,  even  though  they 
do  not  make  use  of  the  phrase  "of  the  intestate"  or  its  equivalent.* 

(d)  Wli«n  Helrg  Are  of  Equal  Dogroe  —  aa.  In  Lineal  Descent.  —  There  can,  of  course, 
be  no  question  but  that  in  the  case  of  distribution  to  or  descent  cast  upon 
children  where  some  of  the  children  are  living,  and  others  dead,  leaving  issue, 
the  share  to  which  each  of  the  deceased  children  would,  if  living,  have  been 
entitled,  goes  to  the  issue  of  each  respectively;  such  issue^in  this  case,  take 
per  stirpes.*  But,  in  case  all  the  suryiving  descendants  are  related  to  the 
intestate  in  the  same  degree,  there  is,  in  the  absence  of  statutory  regulations,* 
some  conflict  of  opinion  as  to  whether  they  take  per  stirpes  or  per  capita, 

Ylsw  tliat  BaooMiion  Xoat  B«  Per  Stirpes.  —  It  is  the  law  in  some  of  the  United 
States  that  the  succession  must  invariably  be  per  stirpes,  where  the  estate 
descends  or  is  to  be  distributed  among  the  kindred  in  the  intestate's  direct 
descending  line;  although  all  such  heirs  stand  in  the  same  degree  of  consan- 
guinity to  the  intestate,  they,  nevertheless,  take  per  stirpes^  This  has  been 
held  to  be  the  rule  under  the  English  statute  of  distributions,*  and  is  in  con- 
formity with  the  rule  of  the  Roman  law.* 


the  New  Hampshire  Act  of  1789.  Parker  v. 
Nims,  3  N.  H.  460. 

This  was  the  rule  under  the  Pennsylvania 
Act  of  1833.  Good  V.  HeiT,  7  W.  &  S.  (Pa.) 
353,  42  Am,  Dec.  236;  Herr  v.  Herr,  5  Pa,  St. 
428,  47  Am.  Dec.  416;  Parr  v,  Bankhart,  22 
Pa.  St.  391 ;  Montgomery  v.  Petriken,  29  Pa. 
St.  118.  But  this  was  changed  by  the  Act  of 
April  27,  1855,  under  which  such  children  take 
the  share  which  their  parents  would  have  had 
if  living.  Hayes's  Appeal,  89  Pa.  St.  256; 
Haines's  Estate,  12  Pa.  Co.  Ct.  401. 

And  it  has  been  held  that  this  provision  of 
the  Act  of  1855  was  not  repealed  by  the  Act  of 
June,  1885  (P.  L.  251),  providing  for  a  per 
capita  distribution  where  the  distributees  stand 
in  the  same  degree  of  consanguinity  to  the 
intestate.  McConnell's  Estate,  5  Pa.  Super.  Ct. 
ISO.   See  also  Smith's  Estate,  10  Pa.  Dist.  92. 

But  grandchildren  of  uncles  and  aunts  do  not 
participate  with  children  of  uncles  and  aunts, 
when  there  is  no  grandparent  living,  even  under 
the  Act  of  May  25,  1887  (P.  L.  260),  providing 
that  children  and  descendants  of  grandparents 
represent  such  grandparents.  White's  Estate, 
17  Pa.  Co.  Ct.  395.  5  P«.  Dist.  103;  Bamber's 
Estate,  2  Pa.  Dist.  536. 

Under  a  state  of  things  such  as  is  described 
in  the  text,  the  facts  as  fixed  at  the  death  of  an 
intestate  have  been  held  in  New  Jersey  to  deter- 
mine the  right  of  his  uncles  and  aunts  to  his 
inheritance,  though  the  statute  gives  a  life 
estate  to  his  surviving  mother.  Bailey  v,  Ross, 
32  N.  J.  Eq.  544. 

1.  fieoond  Oonslni. —  Clary  v.  Watkina,  64 
Neb.  386;  Schenck  v.  Vail,  24  N.  J.  Eq.  5.38; 
Adee  v.  Campbell,  79  N.  Y.  52,  M  Hun  (N.  Y.) 
551  (personal  estate). 

So  under  the  Pennsylvania  Act  of  1833.  Clen- 
dantel's  Estate,  12  Phila.  (Pa.)  54,  35  Leg.  Int. 

(Fa»)  yo;  Prmn«nuttt*9  App«j],  40  Ps.  St.  us: 


Shields  V.  McAul^,  37  Fed.  Rq>.  30a;  and  to 
the  same  effect,  Rogers's  EsUte,  131  Pa.  St. 
3S2 ;  Byers  v.  McAuley,  149  U.  S.  608';  Smith's 
Estate,  10  Pa.  Dist.  92. 

In  LoMsiana  it  was  held  that  representation 
for  the  purpose  of  inheritance  does  not  extend 
to  children  of  first  cousins  of  the  deceased. 
Ratcliffe  v.  Ratcliffe,  7  Mart.  N.  S.  (La.)  33S- 

When  the  nearest  relations  were  children  and 
grandchildren  of  deceased  uncles  and  aunts,  it 
was  held  that  the  children  of  the  deceased  uncles 
and  aunts  took  per  capita.  Stewart  v.  Collier, 
3  Har.  &  J.  (Md.)  289. 

8.  CUldrsnof  Orand-onolsi  and  GraDd-annta. — 
Clayton  v.  Drake,  17  Ohio  St.  367.   See  Cresoe 
V.  Laidl^,  2  Bion.  (Pa.)  279. 
8.  Lindle/s  Appeal,  102  Pa.  St.  235. 
4.  Page  V.  Parker,  61  N.  H.  65;  Lindlqr's 
Appeal,  toa  Pa.  St.  335. 

6.  SspresenUtlon  Between  Heirs  of  Dlibnnt 
Degress  of  BeUtlonshlp.  —  Brown  v.  Taylor,  62 
Ind.  395 ;  Dutoit  f.  Doyle,  16  Ol.io  St.  400.  See 
Williams's  Estate,  62  Mo.  Anp.  339- 

6.  SUtnte  Fxovldiiig  that  Heirs  of  Sana  DegTSS 
niall  Take  Par  Oqita. —  In  Pennsylvania,  it  is 
provided,  in  effect,  br  section  i  of  the  Act  ai 
June  30,  1885  (P.  L.  351),  that  kindred,  whether 
lineal  or  collateral,  who  stand  in  the  same  de- 
gree of  consanguinity  to  the  intestate,  shall  take 
in  equal  shares.  See  Cremer's  Estate,  156  P  - 
St.  40 ;  Smith's  Estate,  10  Pa.  Dist.  92.  As  to 
the  rule  in  Virginia,  see  Moore  v.  Conner,  (Va. 
1800)  30  S.  £.  Rep.  936. 

T.  BspmantatlM  in  tlu  BsaceniiiTir  Iln* — 
Far  Bdxpes  Xvle.  —  Odam  v.  Camthers.  6  Ga. 
39;  Crump  V.  Faucett,  70  N.  Car.  3^;.  But  see 
Skinner  v.  Wynne,  2  Jones  Eq.  (55  N.  Car.)  41. 

8.  In  re  Natt,  3?  Ch.  D.  517.  See  also  In  re 
Ross,  L.  R.  13  Eq.  286;  Lockyer  v.  Vade.  Ban. 
Ch.  444. 

8i  See  tVpT9t  this  section.  Civil-law  Rule, 
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yUm  that  flneoeuion  Kut  Bo  Por  Capita.  —  But  it  has  been  asserted  by  eminent 
authority  that  *'  the  rule  of  representatiort  applies  only  from  necessity,  or 
where  there  are  lineal  heirs  in  different  degrees,  as  children  and  the  children 
of  a  deceased  child,  or  brothers  and  sisters  and  the  children  of  a  deceased 
brother  or  sister."  *  And  it  is  provided  by  statute  in  a  number  of  states  that, 
where  all  the  lineal  descendants  of  the  intestate  are  in  equal  degree,  they  shall 
take  per  capita,  but  otherwise  per  stirpes.*  Where  this  is  the  law,  if  grand- 
children alone  survive  the  intestate,  they  take  equally,  or  per  capita,  as  next 
in  de|^ee  or  nearest  in  kin.*  In  harmony  with  this  theory,  it  has  been  held 
that,  if  a  person  dies  intestate,  witliout  leaving  any  child  surviving,  but  leav- 
ing grandchildren  and  great-grandchildren,  the  latter  being  the  descendants 
of  a  deceased  grandchild,  the  grandchildren  are  entitled  per  capita,  taking 
share  and  share  alike  without  regard  to  rtie  number  of  the  children  of  the 
intestate,  and  the  great-grandchildren  are  entitled  per  stirpes,  taking  together 
the  share  which  the  deceased  grandchild  would  have  taken.* 

M.  In  Collateeal  Succession  —  Qonoral  Solo.  —  In  collateral  succession,  the  right 
of  representation  exists,  as  has  been  shown  above,  to  a  limited  extent.  And, 
in  the  case  of  succession  by  relatives  within  the  limits  prescribed  for  repre- 
sentation,  it  seems  to  be  a  general  rule  that  where  such  relatives  are  in  equal 
degree  they  will  take  per  capita,  but  where  they  stand  in  unequal  degree,  or 
claim  by  representation,  then  they  will  take  per  stirpes,* 

Boaoon  for  tho,  Snlo.  —  Where  the  claimants  stand  in  unequal  degree,  then  the 
doctrine  of  representation  is  necessary,  to  prevent  the  exclusion  of  those  in 
the  remoter  degree.  So,  in  the  case  of  the  survival  of  a  brother  or  sister,  and 
children  of  deceased  brothers  and  sisters,  such  children  take  per  stirpes.*  But 
when  the  claimants  all  stand  in  equal  degree,  as  three  nephews,  three  grand- 
nephews,  etc.,  they  take  per  capita,  or  each  an  equal  share ;  because  in  this 
case  representation,  or  taking  per  stirpes^  is  not  necessary  to  prevent  the 
exclusion  of  those  in  a  rehioter  degree,  and  a  more  just  and  equal  division  of 
the  intestate's  property  is  eiTected  without  it.' 

nimtratlou  of  the  Balo.  —  It  has  been  held  accordingly  that  when  the  intestate 
leaves,  as  his  next  of  kin,  nephews  and  nieces,  the  children  of  different  brothers 
or  sisters,  such  nephews  and  nieces  take  in  equal  shares,  or  per  capita.^  This 

1.  SUBO  —  For  Gwlte  Balo.  —  This  was  said         In  Bamber's  Estate,  2  Pa.  Dist.  536,  it  was 

by  Shaw,  C.  J.,  in  Knapp  v.  Windsor,  6  Cush.  held   that   the   descendants   of   an  intestate's 

(Mass.)  156.    See  also  Cox  v.  Cox,  44  Ind.  368.  grandparents  could  not  take  by  representation 

8.  See  I  Stim.  Am.  Stat.  L.,  9  3136.  unless  one  or  more  grandparents  survived  the 

9.  Skinner  v.  Wjmne,  2  Jones  Eq.  (55 'N.  intestate. 

Car.)  41  (bnt  see  Crump  v.  Faucett,  70  N.  Car.  Por  Capita  or  Por  Stiipoo.  —  A  Pennsylvania 

345)  ;  Eaniest  v.  Earnest,  5  Rawie  (Pa.)  aig;  statute  (Act  of  June.  1885)  ctirects  that  persons 

Person's  Appeal,  74  Pa.  St.  isi.    See  Eshle-  "shall  take  in  eqtui  shares"  whenever  theper- 

maq's  Appeal,  74  Pa.  St.  42.  sons  upon  whom  the  taw  casts  the  descent  or 

4.  Cox  V.  Cox,  44  Ind.  368.  who  take  as  distributees  are  of  the  same  dei;rec 

V.  Boprooontatloil  In  OoUatoral  Boooowlon.  —  of  consanguinity  to  the  decedent.    In  Cremer's 

See  I  Stim.  Am.  Stat.  L.,  9  3137.     See  also  Estate,  156  Pa.  St.  40,  it  was  held  that  where 

Kelly  V.  McGuire,  15  Ark.  555 ;  Blake  v.  Blake,  the  persons  entitled  were  all  first  cousins  of 

85  Ind.  65.  the  Intestate,  they  took  per  capita  and  not  per 

6.  Ernst  v.  Freeman,  129  Mich.  371.  ttirpet. 

Under  the  English  statute  of  distributions,  if  8.  When  Heirs  Are  AU  Belated  in  Same  Degroo. 

a  person  dies  without  children,  leaving  a  widow  — Houston  v.  Davidson.  45  Ga.  574;  Baker  v, 

and  mother,  brother  and  sister,  and  two  nieces  Bourne.  127  Ind.  466;  Snow  v.  Snow,  iii  Mass. 

a  deceased  brother,  the  widow  would,  ac-  389;  Staubitz  v.  Lambert,  71  Minn.  13:  Nichols 

cording  to  the  established  doctrine,  take  a  v.  Shepard.  63  N.  H.  .iqi  ;  Fisk  v.  Fisk,  60  N.  J. 

moiety,  and  the  mother,  brother,  and   sister  Eq.  195;  Wagner  v.  Sharp.  33  N.  J,  Eq.  520; 

would  each  take  one-fourth  and  the  nieces  the  Miller's  Appeal,  40   Pa.   St.   .'^87 ;   White  v. 

other  one-fourth  of  the  remaining  moiety.    This  Williamson,    a    Grant    Cas.    (Pa.)    249;  De 

point  was  ruled  in  K^lway  v.  Keylway,  2  P.  Haven's  Estate,  1  Pa.  L.  J.  Ren.  336,  2  Pa.  L. 

Wms.  347 ;  and  the  doctrine  was  declared  to  be  J.  3S3 ;  Stent  v.  Mcl^d,  2  McCoid  Eq.  (S. 

correct  by  Lord  Hardwiclce  in  Stanley  v.  Stan-  Car.)  354.    And  see  McKinney  v.  Mellon,  3 

ley.  I  Atk,  457.  Houst.  (Del.)  277. 

7.  See  2  Kent's  Com.  425,  3  L.  C.  Am.  L.  R.  In  Connectlcat  nephews  and  nieces  have  been 
P.  416;  Houston  V.  Davidson,  45  Ga.  sm-  ^^^^  to  ^^^^  P'^  stirpes.   Kennedy  v.  Kenne^, 
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is  the  construction  of  the  English  statute  of  distributions,'  viz.,  that  claim- 
ants standing  in  equal  degree  take  per  capita  and  not  per  stirpes.  The  brothers 
and  sisters  of  the  intestate  all  being  dead,  their  representatives  in  equal  degree, 
to  wit,  their  children,  become  themselves  principals,  as  standing  next  in  degree 
of  relationship  to  the  intestate,  and  take  in  their  own  right.  By  the  operation 
of  the  general  rule  stated  above,  if  one  or  more  collaterals  claim  in  their  own 
right,  that  is,  by  reason  of  propinquity  to  the  intestate,  and  the  claim  of  the 
others  rests  upon  the  representation  of  a  deceased  parent  or  ancestor,  who,  if 
living,  would  be  in  the  same  degree  of  relationship  with  the  former,  then  the 
latter  take  per  stirpes,  that  is,  they  collectively  take  as  much  as  the  deceased 
parent  or  ancestor  would  have  taken,  while  the  former  take  per  capita,^ 

Tin.  SoOTBiHE  or  Shittiho  Iheesitancz  —  oommra  Uw.  —  It  is  a  doctrine 
of  the  common  law  that,  although  lands  may,  by  the  operation  of  the  feudal 
rule  that  the  freehold  should  not  be  in  abeyance,  descend  to  him  who  is  heir 
at  the  intestate's  death,  this  inheritance  may  be  divested  at  any  time  if  there 
should  come  into  existence  another  person  whose  degree  of  consanguinity  to 
the  ancestor  is  such  that,  had  he  been  alive  at  the  time  of  the  descent  cast,  he 
would  have  excluded  the  person  who  has  actually  taken.* 

Xodvn  iBffliik  BbIs.  —  The  rule  of  the  modern  English  law  that  on  failure  of 
lineal  descendants,  or  issue  of  the  purchaser,  the  inheritance  shall  descend  to 
his  nearest  lineal  ancestor,  has  put  an  end  to  the  possibility  of  a  shifting 
inheritance,  except  in  the  single  case  of  thfi  birth  of  a  posthumous  child.* 

fltetoB  of  the  Sootrlna  In  the  Voited  Statee.  —  The  rule  of  shifting  inheritance  has 
been  recognized  in  some  of  the  United  States,*  but  in  others  it  has,  by  judicial 
decision,  been  rejected  as  being  an  inconvenient  rule  which  was  grounded  on 
feudal  reasons  and  was  merely  an  incident  to  the  now  universally  superseded 
common-law  canons  of  descent,  and  which  is  inconsistent  with  the  modem 
theory  of  intestate  succession.*   And  to  prevent  the  evil  of  a  shifting  inherit- 

I  Swift's  System  (Conn.)  3S6.    See  Pniden  v.  wood,  i  Atk.  454;  SUnlejr  v.  Stanley,  i  Atk. 

Paxton,  79  N.  Car.  446,  28  Am.  Rep.  333.  455;  Lloyd  v.  Tench,  2  Ves.  215. 

b  Kentucky  the  statutory  provision  is  that  if  8.  If  a  person   dies,  leaving  n^bews  and 

any  or  all  of  the  class  first  entitled  to  inherit  nieces  and  grand  nephews  and  nieces  sarviv- 

are  dead,  leaving  descendants,  such  descendants  ing,  the  former  take  per  capita,  while  the  latter 

shall  take  per  stirpes.    Gen.  Stat.  (Bui.  &  Fel.  take  per  stirpes.    Garrett  v.  Bean,  51  Ark.  52; 

1888,  c.  31,  I  3.)  Houston  V.  Davidson,  45  Ga.  574;  filake  v. 

Maryland  —  District  of  Colnmfila.  —  It  is  held  Blake.  85  Ind.  65;  Balch  v.  Stone,  149  Mass. 

in  Maryland  that  nephews  and  nieces  wilt  take  39 ;  Copenhaver  v.  Copenbaver,  9  Mo.  App.  aoo, 

per  stirpes.    McComas  v.  Amos,  29  Md.  132.  aMrmed  in  78  Mo.  55;  Preston  v.  Cole,  64  N. 

And  the  Court  of  Appeals  for  the  District  of  H.  459;  Fisk  V.  Fislc,  60  N.  J.  Eq.  195;  Ewers 

Columbia   has   reached   the   same   conclusion.  v.  Follin,  9  Ohio  St.  327 ;  Lebo's  Appeal,  3  Lnz. 

Iglehart  v.  Holt,  12  App.  Cas.  (D.  C.)  68.  Leg.  Obs.  (Pa.)  103;  Illig'fl  Estate,  3  Lnz.  Leg. 

tn  Hew  York  this  was  formerly  not  the  law.  Obs.  (Pa.)  102;  Davis  v.  Rowe,  6  Rand.  (Va>) 

In  Jackson  v.  Thurman,  6  Johns.  (N.  Y.)  322,  355.   See  Doane  v.  Freeman,  45  Me.  113. 

it  was  held  that  where  the  intestate's  nearest  9.  Common-law  Dootrine.  —  a  B1.  Com.  208; 

heirs  were  a  nephew  by  a  brother  deceased,  and  a  Greenl.  Cm.  R.  P.  145 ;  Co.  Litt.  2,  6 ;  3  Cru. 

two  nephews  by  another  brother  deceased,  such  Dig.  230. 

nephews  would  inherit  per  stirpes.   The  statute  4.  Doctrine  ObsolstelB  EDglaad. —  2  Broom  & 

under  which  this  case  was  decided  has  been  Had.  Bl.  378. 

abrogated,  and  the  law  is  now  in  accord  with  5.  RecoRnitlon  of  the  Doctrine  In  the  TTnlted 

the  text.    Pond  v.  Bergh,  10  Paige  (N.  Y.)  140.  States.  —  Cutlar  v.  Cutlar,  a  Hawks  (9  N.  Car.) 

In  Horth  Carolina,  it  has  been  decided  that  324;  Den  v.  Whedhee,  i  Dev.  L.  (12  N.  Car.) 

collateral  heirs,  even  if  of  equal  degree,  take  160 ;  Caldwell  v.  Black,  5  Ired.  L.  (37  N.  Car.) 

per  stirpes.    Clement  v.  Cauble,  2  Jones  Eq.  463.    But  in  Grant  v.  Bustin,  i  Dev.  &  B,  Eq. 

(55  N.  Car.)  82;  Haynes  v.  Johnson,  5  Jones  (21  N.  Car.)  77,  it  was  held  that  under  the 

Eq.  (58  N.  Car.)  134;  Cromartie  v.  Kemp,  66  statute  for  the  distribution  of  intestate  estates, 

N.  Car.  382.  no  person  eotild  take  as  next  of  kin  who  was 

In  Penniylvania,  under  the  Act  of  1833,  the  not  in  esse  or  en  ventre  sa  mere  at  the  time  of 

per    stirpes    rule    obtains    among    collaterals.  the  intestate's  death. 

Davis's  Estate,  14  Phila.  (Pa.)  256,  38  Leg.  6.  Abrogation  of  the  Doetiine  In  the  ITnttod 

Int.  (Pa.)  34;  Brenneman's  Appeal,  40  Pa.  St.  Statei.  —  Bates  v.  Brown,  5  Wall,  (U.  S.)  711, 

115;  Hayes's  Appeal.  89  Pa.  St.  256.  construing  the  statutes  of  Illinois;  Cox  v.  Mat- 

1.  Walsh  V.  Walsh,  i  Eq.  Cas.  Abr.  249.  par.  ihews.  17  Ind.  367;  Drake  v.  Rogers,  13  Ohio 

7;  Janson  v.  Bury,  Bunh.  157;  Durant  v.  Preat-  St.  zi .^ot-errMling  Dunn  v.  Evans.  7  Ohio  (pt.  i) 
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ance,  the  statutes  now  sometimes  require  from  the  heir  the  capacity  of  taking 
at  the  intestate's  death,^  or  limit  the  right  of  succession  to  persons  born  within 
a  prescribed  time,  viz.,  ten  months,  after  the  death  of  the  intestate  *  In  this 
connection  it  is  important  to  remember  that  this  doctrinfi  of  shifting  inherit- 
ance should  not  be  confused  with  the  right  of  posthumous  children  to  succeed 
to  an  estate.* 

IZ,  BuooiMiinr  BT  AHD  nox  B&tTiSM  — 1.  By  Common  Law.  — With 
respect  to  the  right  of  inheritance^  a  bastard  is,  by  the  common  law,  considered 

Suasi  nuUius  jiitus.*  And,  being  nobody's  son,  he  is  incapable  of  becoming 
eir  to  either  his  ascendants  or  collaterals.  Moreover,  as  a  bastard  cannot 
become  heir  himself,  so  neither  can  he  have  any  ancestral  or  collateral  heirs  — 
he  can  have  no  heirs  but  those  of  his  own  body.*  The  common-law  disabilities 
of  bastards  still  obtain  in  the  United  States,  except  so  far  as  they  are  expressly 
removed  by  statutory  provision.*  Where,  therefore,  a  statute  makes  use  of 
the  word  "  children/*  it  must  of  necessity  be  construed  to  mean  such  as  the 
law  recognizes  as  children ;  its  meaning  cannot  be  so  extended  as  to  include 
illegitimate  children,  except  so  far  as  they  are  recognized  by  other  provisions 
of  the  statute.'  And  it  is  so  where  a  statute  employs  the  word  "  kindred  "  or" 
the  phrase  "  next  of  kin,"  *  or  the  word  "  descendants."  • 

8^  Bj  Civil  Law.  —  The  civil  law  differed  from  the  common  law  with 
i^jard  to  the  status  of  bastards  and  allowed  a  bastard  to  succeed  to  an  inherit- 
ance, if  after  its  birth  the  mother  was  married  to  the  father ;  and  also  if  the 
father  had  no  lawful  wife  or  child,  then,  even  if  the  concubine  was  never  mar- 
ried to  the  father,  -yet  she  and  her  bastard  son  were  admitted  each  to  one- 
twelfth  of  the  inheritance ;  and  a  bastard  was  likewise  capable  of  succeeding 
to  the  whole  of  his  mother's  estate,  although  she  was  never  married.^* 

8.  By  Statoto — a.  In  General.  —  But  this  matter  is  now,  throughout  the 


169,  aad  Springer  v.  Fortune^  j  Handy  (Ohio) 

L  This  rale  was  at  an  early  day  incorporated 
in  the  statutes  of  Virginia,  See  statute  of  Jan. 
I,  1787,  limiting  the  case  to  the  children  of 
a  decedent.  Bltrnt  c.  Gee,  5  Call  (Va.)  481. 
Since  1840,  this  policy  baa  been  extended  to  all 
persons.   See  a  Iilin.  Inst  455. 

S,  So  in  North  Carolina  unider  Battle's  Rer., 
c  Sfi,  f  7. 

hnAiaTtnnetsee  under  Act  1843,  p.  193,  (  2. 
See  Grimes  v.  Orrand,  a  Heisk.  (Tenn.)  398, 
and  Melton  v.  Davidson,  86  Tenn.  139,  both 
overruling  Baker  v.  Heiskell,  i  Cotdw.  (Tenn.) 
642.  See  tnpra,  this  title,  VI.  a.  /.  Posthnmoui 
Children. 

3.  foitiniBOU  OUM.  —  The  rule  estaUisbed 
hf  the  caaes  which  reject  the  doctrine  of  shift- 
ing inheritance  is  simply  that  when  descent  is 
cast,  and  the  estate  vested  in  him  who  is  heir 
at  tlie  death  of  the  ancestor,  the  estate  cannot 
be  devested  by  the  subsequent  birth  of  nearer 
heirs.  This,  obviously,  does  not  interfere  with 
the  rale  that  a  child  en  ventre  sa  mere  is  con- 
sidered i%  esMt  for  the  purpose*  of  inheriting. 
See  Cox  p.  Matthews,  1 7  Ind.  367.  It  has  bea 
said  that  "  the  example  suggested  by  Black- 
stone,  of  the  divestiture  of  the  estate  of  a  col- 
lateral by  the  birth  of  a  posthumous  child  is 
hardly  a  case  of  a  shifting  inheritance  in  the 
strict  sense ;  since  at  the  time  of  the  father's 
death  the  infant  en  ventre  was  in  esse  and  had 
the  [inchoate]  right  of  inheriunce,  *  •  • 
and  it  is  Questionable  how  far.  in  soch  case 
where  Ae  doctrine  of  shifting  inheritance  is 
adoiowledged,  the  firat  heir  would  be  pei^ 


tnittcd  to  deal  with  the  inheritance  as  his  own." 
3  L.  C.  Am.  L.  R.  P.  461.  See  supra,  this  title, 
Posthumous  Children. 

4.  GoBunoB'law  Btataa  itf  Bastards.  —  Co.  Litt. 
133;  I  Bl.  Com.  4SS;  Rex  v.  Hodnett,  i  T.  R. 
loi ;  Hains  v.  Jefiell,  i  Ld.  Raym.  68.  And  see 
title  Bastardy,  vol.  3,  p.  8gi. 

0.  McCool  V.  Smith,  i  Black  (U.  S.)  459. 
See  also  the  title  Bastardy,  vol.  3,  p.  89a, 
note  3. 

6.  Beodgnitionof  OommoalAwinlTnitadStatsa. 

—  Stevenson  v.  Sullivant,  5  Wheat.  (U.  S.) 
207 :  Hicks  V.  Smith,  94  Ga.  809;  Blaclclavrs  v. 
Milne,  8a  111.  505,  25  Am.  Rep.  339;  Doe  v. 
Bates,  6  Blackf.  (Ind.)  533. 

In  Osnaaotiaat  alone  it  aeems  that  the  com- 
mon law  has  been*  departed  from  without  the 
aid  of  legislation.  See  opinion  by  Hosmer,  C.  J., 
in  Heath  v.  White,  5  Conn.  228.  And  see  next 
note  infra.  See  also  infra,  the  subdivisions 
Succession  to  Estate  of  Mother,  and  Succession 
Between  Illegitimate  Brothers  and  Sister*. 

7,  See  the  title  Child  —  Childkeh,  vol.  5, 
p.  to95,  note  i,  and  p.  1097,  note  a. 

fil  OoUMtloat,  however,  tfae  term  "  children  " 
as  used  in  m  statute  by  which  the  property  of  an 
intestate  was  made  to  descend  "  to  and  among 
the  children,  and  such  as  legally  represent 
them "  has  been  held  to  include  illegitimate 
children.    Heath  v.  White,  5  Conn.  aaS. 

a.  See  the  title  Kinoskd,  vol.  18,  p.  65, 
note  a. 

9,  Giles  V.  Wllhoit,  (Tenn.  Ch.  1898)  48  S. 
W.  Rep.  a68. 

10.  OlTllOftW  Statu  of  BMtardi. —  a  BL  Com. 
247.   See  pettus  v.  Dawson,  8a  Tex.  t8. 
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United  States,  largely  regulated  by  statute.'  While  the  statutes  of  the  dif- 
ferent states  show  a  considerable  variance  in  their  provisions,  they  are  all  in 
the  line  of  a.  more  liberal  and  generous  public  policy  than  that  of  the  com- 
mon law,  and  to  some  extent  adopt  the  rules  of  the  Roman  law. 

b.  Construction  of  Statutes.  —  And  it  has,  under  the  statutes  of 
the  different  states,  frequently  been  contended  that,  since  these  statutes  were 
borrowed  from  the  civil  law,  they  should  be  so  construed  as  to  place  the  bas- 
tard in  the  position  which  he  occupied  in  that  system.  But  this  view  has  been 
generally  rejected;*  the  courts  have  frequently  said  that  legislation  giving  to 
illegitimate  children  the  right  of  succession  is  undoubtedly  in  derogation  of 
tlie  common  law,  and  should  be  strictly  construed.'  But  it  has  been  held  that 
a  statute  endowing  bastards  with  heritable  blood  applied  to  even  such  as  were 
the  offspring  of  an  incestuous  connection.*  And  it  has  been  held  that  a  stat- 
ute of  legitimation  enabling  the  legitimated  to  "inherit,"  by  necessary  impli- 
cation gave  them  the  right  to  take  as  distributees.* 

£.  Succession  to  Estate  of  Mother.  —  While  an  illegitimate  child 
does  not  inherit  from  the  mother  by  the  common  law,*  the  statutes  of  proba- 
bly  all  the  United  States  now  recognize  the  right  of  a  bastard  to  succeed  to 
the  estate  of  his  mother;  in  most  of  these  states  he  inherits  the  mother's 
estate  with  the  legitimate  children  share  and  share  alike,  though  in  a  few  he 
is  constituted  the  heir  of  his  mother  only  in  default  of  lawful  issue.'  Where 
a  statute  gives  an  illegitimate  child  the  capacity  to  take  from  the  mother,  the 
bastard  will  take  equally  with  legitimate  children ;  his  right  to  inherit  from 
the  mother  is  not  restricted  to  cases  where  no  lawful  children  exist,**  except 
where  the  bastard  is,  by  the  terms  of  the  statute,  made  the  heir  and  distributee 
of  his  mother  only  if  she  has  no  legitimate  child.* 

d.  Succession  to  Estate  of  Mother's  Ancestors  and  Collateral 
Kindred.  —  The  right  of  succession  given  by  a  statute  which  makes  a  bastard 
the  heir  of  his  mother  is  usually  confined  to  the  mother  and  her  illegitimate 
children.  Thus,  a  bastard  ordinarily  cannot  take  by  descent,  or  share  in  the 
distribution  of,  the  estate  of  his  mother's  ancestors  or  collateral  relations.'* 
Even  under  statutes  which  provide  that  illegitimate  children  may  take  or 
transmit  an  inheritance  **  on  the  part  of  the  mother'*  in  like  manner  as  if  they 
had  been  lawfully  begotten  of  such  mother,  or  like  manner  as  if  they  had  been 
born  in  lawful  wedlock,  the  words  *'  on  the  part  of  the  mother  "  seem  to  have 
been  regarded  as  no  more  than  "  from  the  mother,"  and  it  has  been  held  that 
a  bastard  cannot  inherit  from  the  mother's  collateral  kindred,"  nor  even  from 

1.  StatBtorr  OhftngM  «f  tlM  Cramm  Law.—  Earle  v.  Dawes,  3  Md.  Cb.  330;  Opdyke's  Ap- 

See  I  Stitn.  Am.  Stat.  L.,  SS  3150-3155.  peal,  49  Pa.  Sl  373. 

S.  Oonitmotioa  of  the  SUtatM.  —  McCool  v.  8.  Flintham  v.  Holder,  i  Dev.  Eq.  (16  N. 

Smith,  I  Black  (U.  S.)  459;  Cooley  v.  Dewey,  Car.)  349;  Sawyer  v.  Sawyer,  6  Ired.  L.  {a% 

4  Pick.  (Mass.)  93,  16  Am.  Dec.  326;  Barwick  N.  Car.)   40;;   Brown  p.  Kerby,  9  Humph. 

V.  Miller,  4  Desaus.  (S.  Car.)  434;  Jones  v.  (Teiin.)  460. 

Burden,  4  Desaus.  (S.  Car.)  439.  10.  SMCBirion  T.imjtffl  to  Motiwr'i  Eateta.  — 

S.  See  Cope  v.  Cope,  137  U.  S.  682;  Brewer  WiUianu  v.  Kimball,  35  Fla.  49,  48  Am.  St.  Rep. 
V.  Hamor.  83  Me.  351;  Pratt  v,  Atwood,  108  338;  Berry  v.  Owens,  s  Bush  (Ky.)  452;  Mat- 
Mass.  40.  ter  of  Mericlo,  (County  Ct.)  63  How.  Pr.  (N. 

4.  AppUoatlonofStatntNtoInoMtatniiOflhpring.  Y.)  63;  Waggoner  v.  Miller,  4  Ired.  L.  (3$  N. 

—  Brewer  f.  Blougher,  14  Pet.  (U.  S.)  17S.  Car.)  480;  Rees's  Estate,  166  Pa.  St.  498; 

ft.  Statntet  Extended  to  Dlitrlbntlon.  ~  Swan-  Brown  v.  Kerby,  9  Humph.  (Tenn.)  460. 

son  V.  Swanson,  2  Swan  (Tenn.)  446.  IL  Allen  v.  Ramsey,  i  Met.  (Ky.)  635 ;  Gib- 

0.  Common-lmw  Bnlo.  —  Porter  v.  Porter.  7  son  v.  McNeely,  11  Ohio  St  131. 

How.  (Miss.)  106,  40  Am.  Dec  55.  By  the  Matsachtuetts  statute  of  1851,  it  was 

In  CoHtMCticHt  it  has  been  held,  indepet^-  provided  that  every  illegitimate  child  should  be 

eo.t\y  of  any  statute  expressly  making  a  bastard  considered  as  heir  of  his  mother  and  of  any 

the  heir  of  his  mother,  that  a  bastard  inherits  maternal  ancestor,  and  that  his  issue  might 

from  his  mother.    Heath  v.  White,  5  Conn.  338.  take  by  descent  from  such  ancestor.    Still,  it 

7.  8tatatOr7  Bnlss.  —  See  i  Stim.  Am.  Stat.  L.,  was  held  that  a  bastard  could  not  take  from 

i  s^Si-  his  mother's  collateral  kindred.    Pratt  v.  At- 

•.  Alexander  t>.  Alexander,   31   Ala.   241;  wood,  108  Mass.  40.    So,  it  was  hdd  that  a 
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her  ancestors  or  descendants.*  There  is  at  least  one  decision  to  the  effect 
that  the  object  of  the  legislature  seems  to  have  been  to  remove  the  common- 
law  impediment  to  the  descent  of  the  mother's  property  and  of  the  property 
of  her  ancestors,  either  to  her  own  illegitimate  children  or  their  le|ritimate 
offspring,  and  to  give  them  capacity  to  inherit  in  the  ascending  line  and 
through  their  mother.'  And  there  are  a  number  of  dicta  to  the  same  effect.* 
And,  in  a  number  of  the  United  States,  the  statutes  put  illegitimates  upon 
the  same  footing  with  legitimates  and  they  inherit  from  the  mother's  ancestral 
and  collateral  relatives.^ 

e.  Succession  Between  Illegitimate  Brothers  and  Sisters.  By 
the  common  law,  since  bastards  can  have  no  heirs  except  those  of  their  own 
bodies,  illegitimate  children  of  the  same  mother  do  not  inherit  from  each 
other,"  And  even  statutes  which  give  illegitimate  children  the  right  to  inherit 
from  the  mother,  and  the  mother  from  her  illegitimate  children,  do  not  neces- 
sarily enable  the  illegitimate  children  of  the  same  mother  to  inherit  from  each 
other.*  It  has  been  held  that  under  a  statute  making  bastards  capable  of 
inheriting  or  transmitting  inheritance  on  the  part  of  the  mother,  in  like  man- 
ner as  if  they  had  been  lawfully  begotten,  illegitimate  children  of  the  same 
mother  do  not  inherit  from  each  other.'  But  the  weight  of  authority  seems 
to  sustain  the  contrary  rule.*   The  question  has  been  settled  in  some  of  the 


bastard  could  not  claim  through  bis  sister  any 
part  of  her  son's  estate.  Haraden  v.  Larrabee, 
113  Mass.  430.  As  to  the  earlier  Massachusetts 
>tatate  of  i8a8,  see  4  Kent's  Com.  413,  note, 
and  Rev.  Stat  Mass.,  c  61,  t  a,  commissioners' 
note. 

1,  Flora  V.  Anderson,  75  Fed.  Rep.  217; 
Jackson  v.  Jackson,  78  Ky.  390,  39  Am.  Rep. 
246;  Hogan  V.  Hogan,  (Ky.  1898)  44  S.  W. 
Rep.  953. 

8.  Inhsrltanee  tnm  Mother's  Anositors  and  Ool- 
lataral  Kindred. —  Moore  v.  Moore,  169  Mo.  433. 

a.  See  Stevenson  v.  SuIUvant,  5  Wheat.  (U. 
S.)  S07.  There  are  some  expressions  in  Scrog- 
gin  V.  Allan,  2  Dana  (Ky.)  363;  Remmington 
V.  Lewis,  8  B.  Mod.  (Ky.)  606,  and  Allen  v. 
Ramsey,  i  Met.  (Ky.)  635,  which  seem  to  in- 
dicate that  a  bastard  may  inherit  through  his 
mother  from  her  ancestors ;  but  in  Jaclraon  v. 
Jackson,  78  Ky.  390,  39  Am.  Rep.  246,  these 
dicta  were  disapproved,  and  it  was  held  that  a 
bastard  conld  not  inherit  through  his  mother 
from  her  ancestors. 

4.  Arkansas.  —  Gr^ley  v.  Jackson,  38  Ark. 
487. 

Flonda.  —  Keech  v.  Enriquez,  38  Fla.  597. 

///iiMHj.  —  Bales  v.  Elder,  118  111.  436;. Jen- 
kins V.  Drane,  isi  III.  217;  Elder  v.  Bales,  127 
111.  435. 

Indiana. —  Parks  v.  Ktmes,  100  Ind.  148. 

Iowa.  —  McGnire  v.  Brown,  41  Iowa  650. 

MaiM.  —  Mesaer  v.  Jones,  88  Me.  349 ;  Law- 
ton  V.  Lane,  9a  Me.  170. 

Rhode  Island.  —  Briggi  v,  Greoie,  to  R.  I. 
495- 

Tennessee.  —  Dennis  v.  Dennis,  105  Tenn. 

86. 

Vemufnt.  —  Burlington  v.  Foiby.  6  Vl  83,  27 
Am.  Dec.  535. 

Virguiia.  —  Garland  v.  Harrison,  8  Leigh 
(Va.)  368. 

5.  Common -I  aw  Sale,  —  Woltemate's  Appeal. 
86  Pa.  St  219,  a/Hrming  Ditache's  Estate,  11 
Fbila.  (Pa.)  15,  3a  Leg.  Int  (Pa.)  50. 

hk  Conmectieni,  however,  independently  of 


any  express  statute  provisions  to  that  effect,  it 
has  been  held  that  natural  children  to  the  same 
mother  inherit  from  each  other.  Brown  v.  Dye, 
2  Root  (Conn.)  280.  See  enpra,  this  section. 
By  Common  Law;  Sneeession  to  Estate  of 
Mother. 

e.  SUtntea  KaUng  KetlMr  and  Bsstard  Each 
Other's  Heir.  —  Bent  v.  St  Vrain,  30  Mo.  268  ; 
Woltemate's  Appeal,  86  Pa.  St  219. 

7.  BtatntM  Making  Bastard  Capable  of  Inherit- 
ing and  Trusmltung  Inherltanoe  on  Part  of 
Mother. —  Hawkins  v.  Jones,  19  Ohio  St.  22. 

t.  TerBBBt.  —  In  an  early  Vermont  case  it 
was  held  that  one  illegitimate  child  can  inherit 
from  another  illegitimate  child  of  the  same 
mother.  Burlington  v.  Fosby,  6  Vt.  83,  27  Am. 
Dec.  535.  But  this  decision  was  doubted  in 
Bacon  v.  McBride,  32  Vt  585.  See  infra,  this 
section,  Succession  Between  Legitimate  and 
Illegitimate  Children  of  Same  Mother. 

Virgtnlk. —  In  Garland  v.  Harrison,  8  Leigh 
(Va.)  36S,  a  caae  construing  the  Virginia  stat- 
ute, the  whole  court  vigorously  repudiated  the 
soundness  of  the  decision  of  the  United  States 
Supreme  Court  in  the  case  of  Stevenson  v, 
Sullivant,  s  Wheat.  (U.  S.)  207,  and  held  that, 
under  that  statute,  where  a  bastard  dies  intes- 
tate, leaving  no  children  or  descendants,  but 
leaving  bis  mother  living,  and  two  bastard 
brothers  by  other  fathers,  his  estate  will  pass 
to  his  mother  and  bastard  brothers.  Btit  in 
such  case  the  brothers  will  be  considered  as  of 
the  half  blood  only,  and  will  each  inherit  only 
half  as  much  as  their  mother.  See  also  Hep- 
bum  V.  Dundas,  13  Gratt  (Va.)  219;  Bennett 
V.  Toler,  15  Gratt  (Va.)  588,  78  Am.  Dec.  638; 
Butler  V.  Elyton  Land  Co.,  84  Ala.  384. 

In  Slwde  leland,  it  was  held  in  a  decision 
based  upon  the  statutory  provision  under  con- 
sideration, that  where  a  Iwstard  dies  intestate 
leaving  a  bastard  sister  of  the  same  mother, 
her  estate  will  pass  to  that  sister.  Briggs  v. 
Greene,  10  R.  I.  495,  citing  Garland  v.  Harri- 
son, 8  Leigh  (Va.)  368,  and  referring  to  the 
eariier  of  the  above  cited  Vermont  cases. 
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United  States  by  statutes  which  expressly  provide  that  illegitimate  children 
of  the  same  mother  may  inherit  or  share  in  the  distribution  of  each  other's 
estate,'  and  in  one  state  the  statute  also  applies  to  the  illegitimate  children  of 
the  father."  Statutes  of  this  nature  have  been  held  to  embrace  the  issue  of 
an  incestuous  connection.*  And  under  some  of  the  statutes  the  brothers  and 
sisters  of  the  bastard  inherit  to  the  exclusion  of  the  mother,^  though,  under 
other  statutes,  the  mother  takes  half  of  the  estate  and  the  rest  goes  to  the 
brothers  and  sisters.* 

/.  Succession  Between  Legitimate  and  Illegitimate  Children  of 
Same  Motheel  —  Since  bastards  cannot,  by  the  common  law,  be  heirs  them- 
selves, or  have  any  heirs  but  those  of  their  own  bodies,  legitimate  brothers 
or  sisters  of  a  bastard  cannot  inherit  from  him,*  nor  he  from  them.'  A  stat- 
ute which  provides  that  illegitimate  children  of  the  same  mother  may  inherit 
or  share  in  the  distribution  of  each  other's  estate,  does  not,  it  has  been  held, 
establish  the  right  of  succession  between  the  legitimate  and  illegitimate  chil- 
dren of  the  same  mother.^  And  it  has  been  held  that  statutes  making  bastards 
capable  of  inheriting  or  transmitting  inheritance  on  the  part  of  the  mother  do 
not  have  that  effect.*  But  in  some  of  the  states,  this  right  of  succession  is 
expressly  established  as  well  between  illegitimate  as  legitimate  children  of  the 
same  mother.'*  And  where  a  statute  provided,  in  the  case  of  a  bastard  dying 
intestate  and  without  issue,  that  his  brothers  and  sisters  by  the  same  mother 
should  take  his  estate,  it  was  held  that  this  could  not  be  limited  to  any  par- 
ticular description  of  brothers  and  sisters,  but  that  it  referred  alike  to  those 
lawfully  and  unlawfully  begotten.^^  Under  a  statute  providing  that  legitimate 
and  ill^itimate  children  ^all  share  equally  in  the  mother's  estate,  and  that 
*'  should  either  of  such  children  die  intestate,  without  child,  his  or  her  brothers 
or  sisters  shall,  in  like  manner,  take  his  or  her  estate,"  illegitimate  children 

1.  StatatM  Vxprmdf  ProrUlac  for  Xnh«ltaBM  Cartwright,  8  Ired.  L.  (30  N.  Car.)  39 ;  Sawrer 

Between  lUuftliDftte  Children  of  Same  Firent.  —  v.  Sawyer,  6  Ired.  L.  (28  N.  Car.)  407 ;  Mc- 

Kogers  v.  Weller,  5  Biss.  (U.  S.)  166,  constnt-  Bryde  v.  Patterson,  78  N.  Car.  413;  Powers  v. 

uif  the  niitiois  statute  of  1853;  Brown  v.  Dye,  Kite,  83  N.  Car.  156. 

3  Root  (Conn.)  380 ;  Houston  v,  Davidson.  45  B.  BtatntM  Making  Bastards  Capable  of  Inherit 

Ga.  574;  Laclotte  v.  Labarre,  11  Lai  181;  Flint-  Ing  and  Traumltttng  Inheritanee  en  Part  of 

ham  V.  Holder,  i  Dev.  Eq.  (ilS  N.  Car.)  349;  Xother.  —  In  Stevenson  v.  Sullivant,  5  Wheat. 

Briggs  V.  Greene,  10  R.  I.  495.  (U.  S.)  207,  construing  the  early  Virginia  stat-i 

fi.  Layre  v.  Pasco,  5  Rob.  (La.)  9 ;  Dopre  V,  ute,  it  was  held  that  bastard  children  could  not 

Carutbers,  6  La.  Ann.  156.  inherit  from  legitimate  children  of  the  same 

5.  Brewer  v.  Blougher,  14  Pet.  (U.  S.)  178.  mother.  But  see  Garland  v.  Harrison,  8  Ld^ 
4.  Butler  v.  Elyton  Land  Co.,  84  Ala.  384.  (Va.)  368. 

9.  Ward  v.  Mathews,  iss  Ala.  188.  10.  BtatvtatSaklutiafltliiiatta&aXnufltlmate 

6.  OonmoB'law  Bnle. — Jones  v.  Burden,  4  Ohlldben  of  Same  KoOar         t«  Xaoh  Other. — 

DesauB.  (S.  Car.)  439;  M'Cormick  v.  Cantrell,  See  Webb  p.  Webb,  3  Head  (Tenn.)  68;  Riley 

7  Yerg.  (Tenn.)  615.  v.  Byrd,  3  Head  (Tenn.)  20. 

t.  >Voodward  v.  Duncan,  i  Coldw.  (Tenn.)  Under  the  Ohio  Act  of  1853,  which  provided 

$62;  Bacon  v.  McBride,  33  Vt.  58s>  gHeslionine  that  "if  the  mother  be  dead,  the  estate  of  such 

Burlington  v.  Fosby,  6  Vt.  83,  27  Am.  Dec.  bastard  shall  descend  to  relatives  on  the  part  of 

535  (see  supra,  this  section.  Succession  Bwtv/ettt  the  mother  as  if  the  intestate  bad  been  legiti- 

IlUgitimate  Brothers  and  Sisters).  mate,"  it  was  held  that  legitimate  children  suc- 

t.  ItatatM  ITrirt^y  lUag^tlinMe  Brothars  and  ceeded  to  the  estate  of  their  mother's  illegiti- 

Bbten  Ealn  to  Ea6h  Otlwr.— Alien  V.  Donald-  mate  child.    Lewis  v.  Eutsler,  4  Ohio  St 

son,  12  Ga.  332;  Remmington  v.  Lewis,  8  B.  355. 

Mon.  (Ky.)  606;  Edwards  v.  Gaulding,  38  Miss.  11.  It  was  so  held  under  the  provision  of  the 

118  ;  Irvine  v.  Newlin,  63  Miss.  192 ;  ^cCully's  Tennessee  statute  that  when  a  bastard  having 

Estate,  12  Pa.  Super.  Ct.  78;  Kemiedy'a  Estate,  property  dies  intestate  and  without  children, 

9  Pa.  Co.  Ct  230.  "  his  brothers  and  sisters  shall  take  his  estate." 

The  North  Carolina  Act  of  1799  was  con-  Riley  V.  Byrd.  3  Head  (Tenn.)  ao*   But  it  was 

strued  to  provide  that  when  there  are  both  held  in  a  later  case  that,  while  legitimate  chil- 

legitimate  and  illegitimate  children  of  the  same  dren  Muld  inherit  from  the  illegitimate,  the 

mother,  the  Icfl^timate  may  inherit  from  the  latter   could   not  inherit   from   the  former, 

illegitimate  children,  and  the  illegitimate  chil-  Woodward  v.  Duncan,  i  Coldw.  (Tenn.)  562.. 

dren  may  inherit  from  each  other  but  not  from  To  remedy  this  the  Act  of  1866-67  was  passed, 

the  legitimate  children.   Flintham  v.  Holder,  t  See  Tennessee  Code  (M.  &  V.  1884),  S  3274. 

Dev.  Gq.  (16  N.  Car.)  349;  Ehringhatu  v.  Scoggins  f.  Bamea,  8  Baxt.  (Tenn.)  $60. 
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share  the  estate  of  a  legitimate  child,  who  dies  intestate  without  child,  equally 
with  the  legitimate  children.^  It  has  been  held  that  when  an  illegitimate 
child  is  fully  legitimated  by  a  special  act,  passed  at  the  instance  of  the  putative 
father,  the  legitimated  child  and  the  children  born  in  wedlock  inherit  from 
each  other.' 

g.  Succession  to  Estate  of  Father.  —  By  the  common  law  an  illegiti- 
mate child  could  not  be  the  heir  of  his  father.*  But  statutes  are  occasionally 
met  with  by  which  a  bastard  may  inherit  from  his  father^  if  recognized  or 
acknowledged  by  him,*  though,  by  some  statutes,  only  when  the  intestate 
leaves  no  legitimate  children  or  other  legal  heirs  resident  in  the  United 
States."  But  the  inheritable  qualities  given  a  bastard  by  these  statutes  are 
not  general;  he  succeeds  to  the  estate  of  his  father  only.^  An  illegitimate 
child  can,  of  course,  be  made  capable  of  inheriting  from  the  father  by  a 
special  legislative  act.'  Antenuptial  children  who  become  legitimated  by  the 
father's  and  mother's  marriage  and  recognition,  are  regarded  as  Heirs  of  the 
father,  and  are,  it  has  been  lield,  even  entitled  to  inherit  from  the  father's 
collateral  relatives  through  him.* 

h.  Succession  to  Estate  of  Father's  Kin.  —  By  the  statutes  of  some 
of  the  United  States  illegitimate  children,  under  certain  conditions,  inherit 
even  from  the  lineal  and  collateral  kindred  of  the  father.*  But  the  adoption 
of  a  child  by  the  putative  father  under  a  statute  which  provides  that  after 
the  adoption  the  child  shall  be  considered  legitimate  as  respects  the  father, 
does  not  render  the  child  capable  of  inheriting  as  the  representative  of  the 
father.'*  And  it  has  been  held  that  a  bastard  who  is  made  heir-at-law  of  his 
father  by  a  special  legislative  act  does  not  inherit  from  the  father's  collateral 
kindred.*' 

I.  Succession  to  Estate  of  Bastard  —  in  e«neni.  —  By  the  common 


1.  Laughlin  v.  Jofanaon,  los  Teno.  455. 

%.  Shelton  v.  Wright,  ss  G*.  636. 

8.  CoBmon-Iaw  Bait.  —  Harrison's  Eatat«, 
Myr.  Prob.  (Cal.)  121;  Brown  v.  Belisarde,  3 
Kan.  41 ;  Sneed  v.  Ewing,  s  J-  J.  Marah  (Ky.) 
460,  22  Am.  Dec.  41 ;  Willougbby  v.  Motley,  83 
Ky.  297- 

4.  flUtatery  ModiflMtloiu  of  Coouioii-Uw  Knl*. 

—  Van  Horn  v.  Van  Horn,  107  Iowa  347* 
Alston  V.  Alston,  114  Iowa  39;  Britt  v.  H^, 
it6  lows  564;  Qildwell  v.  Miller,  44  Kan.  iz; 
Matter  of  Gorkow,  30  Wash.  563 ;  In  rt  Mat- 
thias, 63  Fed.  Rep.  523,  applying  tht  Waskmg- 
lon  statute.  See  also  title  BASTAiDy,  voL  3,  p. 
897. 

In  Louisiana,  an  acknowledged  bastard  may 
take  from  his  father  who  Isaves  no  descendants, 
ascendants,  or  collateral  relatives  (Code,  i  gi8)  ; 
but  if  unacknowledged  he  cannot  so  take,  al- 
though his  paternity  may  have  been  judicially 
ascertained.  Dnpre  v.  Caruthera,  6  La.  Ann. 
is6. 

A  statute  of  Utah  providing  that  illegitimate 
children  shall  inherit  from  the  father,  whether 
acknowledged  by  him  or  not,  if  the  paternity  is 
made  to  appear  to  the  satisfaction  of  the  court, 
has  been  held  to  be  a  valid  enactment.  Cope 
V.  Cope,  137  U.  S.  68a. 

In  California  the  requisite  declaration  must 
be  by  writing  executed  for  the  express  purpose 
of  changing  the  status  of  the  child.  Sand- 
ford's  Estate,  4  Cal.  112;  Pina  v.  Peck,  31  Cat. 
359.  See  also  Blythe  v.  Ayres,  96  Cal.  532, 
and  Civ.  Code  Cal.,  I  1387.  commissioners' 
note. 

In  Iowa,  though  the  recognition  must  be 
written  or  notorious,  the  writing  need  not  be 


formal,  and  a  series  of  letters  written  by  a 
father  to  and  about  his  natural  son  at  school, 
has  been  held  snScient.  Crane  v.  Crane,  31 
Iowa  296. 

It  was  held  in  Willougbby  v.  Motley,  83  Ky. 
297,  that  an  agreement  by  the  father  of  a  bas- 
tard with  the  mother  to  make  the  bastard  his 
heir  does  not  enable  the  child,  thou^  brought 
t4>  Iqr  the  father  and  acknowledged  as  his  child, 
to  inherit  the  father's  estate,  where  the  pro- 
visions of  the  Kmtucky  General  Statutes,  c  3, 
S  17,  are  not  complied  with. 

5.  In  Indiana,  if  a  man  dies  without  legiti- 
mate heirs  resident  in  the  United  States,  or 
children  capable  of  inheritance  without  the 
United  States,  his  illegitimate  children  who  have 
been  acknowledged  by  him  in  his  lifetime  may 
take.    Rev.  Stat.  Ind,  1881,  I   347s:  Bor- 

-  roughs  V.  Adams,  78  Ind.  160 ;  Cox  v.  Rash,  82 
Ind.  519.  It  has  been  held  that  under  this  stat- 
ute the  word  "  heirs  "  is  not  to  be  taken  in  the 
sense  of  lineal  heirs,  and  brothers  and  sisters 
resident  in  the  United  States  will  exclude  an 
illegitimate  child  from  the  inheritance.  Bor- 
roughs  V.  Adams,  78  Ind.  160, 

6.  Hicks  V.  Smith,  94  Ga.  809. 

7.  Drain  v.  Violett.  2  Bush  (Ky.)  155;  Perry 
V.  Newson,  i  Ired.  Eq.  (36  K.  Car.  aS;  Lee  v. 
Shankle,  6  Jones  L.  (51  N.  Car.)  313;  Mc- 
Gunnigle  v.  McKee,  77  Pa.  St.  81,  18  Am.  Rep. 
428. 

8.  Jackson  v.  Moore,  8  Dana  (Ky.)  170. 

0.  Xnhoritanoab7LefrltlnutaOhlIdfromTatlur*a 
Kindred. —  See  Messer  v.  Jones,  88  Me.  349; 
McKamie  v.  Baskerville,  86  Tenn.  459. 

10.  Safford  V.  Houghton,  48  Vt  236. 

11,  Moore  v.  Moore,  35  Vt.  98. 
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law  a  bastard  can  have  no  heir  save  of  his  own  body,  and  if  he  dies  intestate, 
without  issue,  his  estate  escheats.'  But  the  common-law  rule  has  been  very 
generally  modified  by  statute. 

B7  EoBlMuia  or  mb.  —  Thus,  by  statutes  very  generally  enacted  throughout 
the  United  States,  the  husband  or  wife  of  a  bastard  dying  intestate  is  allowed 
to  claim  inheritance  from  the  deceased.* 

By  til*  Kotlier.  —  The  common-law  rule  that  the  estate  of  an  illegitimate 
child  cannot  be  inherited  by  the  mother*  is  not  abrogated  by  a  statute  which 
merely  enables  an  illegitimate  child  to  inherit  from  the  mother,  and  does  not 
provide  that  the  mother  shall  inherit  from  her  illegitimate  child.**  Statutes 
sometimes  provide  that  the  illegitimate  children  may  inherit  or  transmit  an 
inheritance  "  on  the  part  of  the  mother"  in  like  manner  as  if  they  had  been 
lawfully  begotten  of  such  mother,  or,  in  one  state,  in  like  manner  as  if  they 
had  been  born  in  lawful  wedlock.  Courts  in  their  expositions  of  these 
expressions  have  questioned  whether  they  establish  the  right  of  a  mother  to 
succeed  to  the  estate  of  her  illegitimate  child,'  but  it  has  been  held  that  she 
does.'  The  right  of  a  mother  to  succeed  to  the  estate  of  her  illegitirnate 
child  is  now  generally  recognized  by  express  statutory  provisions,'  though 
sometimes  oniy  when  the  bastard  does  not  leave  a  surviving  spouse  or  issue.** 

By  the  Xothu*!  Eeln,  — Although  it  is  provided  by  statute  that  bastards  shall 
be  capable  of  inheriting  and  transmitting  an  inheritance  on  the  part  of  the 
mother  as  if  born  in  lawful  wedlock,  the  collateral  heirs  of  the  mother  of  a 
bastard  do  not,  it  has  been  held,  succeed  to  his  estate.*  And  it  has  been  held 
that  a  statute  which  simply  constitutes  the  mother  heir  to  an  illegitimate 
child  who  dies  intestate,  unmarried,  and  without  issue,  does  not  enable  the 
heirs  of  the  mother,  she  being  dead,  to  inherit  from  the  bastard.**  Nor  does 
a  statute  which  makes  bastards  capable  of  inheriting  from  and  through  the 


1.  CommoD-law  Bnla.  —  See  Uie  title  Es- 
cheat, vol.  9,  p.  321. 

2.  Saoseuion  to  Butud  —  SUtatM  —  District 
of  Columbia.  —  Brooks  v.  Fnmcis,  3  MacArthur 
(D.  C.)  109. 

Illinois.  —  Evans  v.  Price,  ti8  111.  595 ; 
Hudnall  v.  Ham,  183  111.  486,  75  Am.  SL  Rep. 
124. 

IndioHa. —  Doe  v.  Bates,  6  Blackf.  (Ind.) 
533> 

Louisiana,  —  Briscoe's  Succession,  2  La,  Ann. 
268;  Miller's  Succession,  27  La.  Ann.  574. 

Maryland.  —  Southgate  v.  Annan,  31  Md.  113. 

MichigoH.  —r  Keeler  v.  Dawson,  73  Mich.  600. 

Ohio.  —  Hawkins  v.  Jones,  19  Ohio  St.  22. 

Tennessee.  —  Scoggins  v.  Barnes,  8  Baxt. 
(Tenn.)  560;  Lewis  v.  Mynatt,  105  Tenn.  508. 

North  Carolina.  —  In  Coor  v.  Starling,  i 
Jones  Eq.  (54  N.  Car.)  243,  it  was  held  that 
the  widow  of  a  bastard  inherits  one-third,  and  a 
daughter  of  his  bastard  brother  two-thirds,  of 
his  estate.  But  under  a  later  North  Carolina 
statute  it  was  held  that  apon  the  death  of  a 
bastard  son,  intestate,  married,  and  without 
issue,  a  legitimate  half-sister,  born  of  the  body 
of  the  same  mother,  inherits  his  real  estate  to 
the  exclusion  of  the  widow  of  such  son.  Powers 
V.  Kite,  83  N.  Car.  156. 

3.  Mother  Not  Heir  of  Ulegitimate  OUld  by 
Common  Law. —  Cooley  v.  Dewey,  4  Pick. 
(Mass.)  93,  16  Am.  Dec.  326;  Flintham  v. 
Holder,  i  Dev.  Eq.  (16  N.  Car.)  349;  Wolte- 
mate's  Appeal,  86  Pa,  St.  219;  Barwick  v.  Mil- 
ter, 4  Desaus.  (S.  Car.)  434. 

4.  SUtotas  Enabling  Illegltimats  Child  to  la- 
barlt  from  Mother.— Doe  v.  Bates,  6  Blackf. 


(Ind.)  533;  Miller  v.  Public  Schools,  8  Gill 
(Md.)  128;  Bent  v.  St.  Vrain,  30  Mo.  268. 

6.  Statutes  Enabling  Bastards  to  Inherit  or 
Irusmit  InluriUnea  en  Fart  of  Mother.  —  See 

Remmington  v.  Lewis,  8  B.  Mon.  (Ky.)  607. 
It  has  been  held  that  a  bastard  is  not,  by  a  pro- 
vision of  this  kind,  rendered  capable  of  trans- 
mitting an  estate  by  descent  of  his  mother  or  to 
his  illegitimate  brothers.  Beat  v.  St.  Vrain, 
30  Mo.  268. 

6."  Garland  v.  Harrison,  8  Leigh  (Va.)  368. 
And  see  Stover  v.  Boswell,  3  Dana  (Ky.)  234. 

T.  SUtatoiy  Beoognitlen  of  Eight  Mother  to 
Inherit  from  lU^tiniats  Child.  —  See  Stim.  Am. 
Stat.  L.,  !  3154;  Langmade  v.  Tuggle,  7S  Ga. 
770 ;  Miller  v.  Williams,  66  III,  91 ;  Krug  v. 
Davis,  87  Ind.  590;  Neil's  Appeal,  92  Pa.  St. 
193 ;  Kennedy's  Estate,  9  Pa.  Co.  Ct.  230 ; 
Webb  V.  Webb,  3  Head  (Tenn.)  68:  Murphy 
V.  Portnim,  95  Tenn.  605. 

In  Louisiana,  it  was  held  that  the  mother  of 
a  natural  child,  deceased  without  posterity,  is 
entitled  to  the  inheritance,  to  the  exclusion  of 
natural  brothers  and  sisters.  Nolasco  v.  Lurty, 
13  La.  Ann.  100. 

8.  Webb  V.  Webb,  3  Head  (Tenn.)  68. 

9.  Sncoeitlon  to  Estate  of  Bastard  by  Mother's 
Heirs. —  Croan  v.  Phelps,  94  Ky.  213;  Little 
V.  Lake,  8  Ohio  289.  For  analogous  eases  see 
supra,  this  section,  Succession  to  Estate  of 
Mother's  Ancestors  and  Collateral  Kindred. 
As  to  the  right  of  lineal  descendants  of  the 
mother  to  succeed  to  the  bastard's  estate  see 
supra,  this  section,  Succession  Between  Legiti- 
mate and  Illegitimate  Children  of  Same  Mother. 

10.  McCuUy  V.  Warrick,  61  N.  J.  Eq.  606. 
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mother,  make  the  brothers  and  sisters  of  the  mother  capable  of  inheriting 
from  her  illegitimate  children.*  But,  by  some  statutes,  the  estate  of  an 
illegitimate  child  who  dies  intestate,  unmarried,  and  without  issue,  goes  to 
the  mother's  heirs  at  law,  in  case  she  dies  before  the  bastard.' 

By  the  Pathtr.  —  The  bastard's  father  is  usually  excluded  from  the  succession,' 
though  in  one  of  the  United  States  the  father  succeeds  to  the  estate  of  a 
natural  child  whom  he  has  acknowledged.*  But  it  seems  doubtful  whether 
a  father  who  procures  the  enactment  of  a  special  legislative  act  legitimating 
his  bastard  child  can  inherit  from  the  child.* 

y.  Succession  to  Estate  of  Bastard's  Children.  —  In  construing  a 
statute  providing  for  the  inheritance  of  the  estate  of  an  illegitimate  child  by 
the  mother  and  her  representatives,  it  was  held  that  the  statute  had  no  appli- 
cation to  determine  the  course  of  succession  to  -the  estate  of  a  legitimate 
descendant  of  a  bastard  who  died  before  the  intestate.* 

k.  SUCCESSIO?!  BY  DECEASED  Bastard's  CHILDREN.  —  According  to  the 
construction  placed  upon  some  of  the  statutes  which  confer  inheritable  quali- 
ties upon  illegitimate  children,  the  lawful  issue  of  a  deceased  illegitimate 
parent  does  not  inherit  the  estate  of  a  paternal  or  maternal  ancestor  of  the 
parent  to  which  the  bastard-  would  have  been  entitled  if  living.'  But  the 
statutes  of  some  of  the  United  States  are  given  a  different  construction,  and 
the  children  of  a  deceased  illegitimate  child  succeed  to  any  estate  which  the 
illegitimate  would  have  inherited  if  alive.*  A  view  seems  to  have  been  taken 
with  regard  to  the  effect  of  certain  of  these  statutes  (provisions  declaring  that 
bastards  by  the  same  mother  shall  be  capable  of  inheriting  and  transmitting 
an  inheritance  on  the  part  of  each  other)  in  accordance  with  which  they  have 
the  effect  not  only  of  establishing  the  right  of  succession  between  bastard 
brothers  and  sisters  eis  if  they  were  legitimate,*  but  also  between  their  legiti- 
mate descendants;  at  least,  it  has  been  held  that  the  legitimate  children  of  a 
bastard  inherit  from  the  bastard  brother  of  their  parent  who  dies  after  the 
death  of  such  parent.** 

X  SvooEBBiON  BY  ANB  FBOK  Abopted  Ceilbbev  —  1.  Origin  of  Adoption 
Statutes.  — -  Though  the  adoption  of  children  is  unknown  to  the  common  law,** 
the  civil  law  recognized  the  practice.*'  And  it  has,  to  a  large  extent,  been 
thence  adbpted  into  the  law  of  the  United  States.  Statutes  which  prescribe 
the  formalities  and  declare  the  results  of  adoption  have  been  enacted  in  most, 
if  not  all,  of  the  states.*' 

2.  Xflbot  of  Adoptlcoi  Statutes  on  Snooeicion  —  a.  Succession  by  Adopted 
Child  —  (i)  General  Rule.  — The  general  effect  of  the  usual  adoption  statutes 

1.  Blair  v,  Adams,  59  Fed.  R^.  243.  In  Connecticut,  it  has  been  Held,  even  in  the 

8.  Matter  of  Magee,  63  Cal.  414;  Miller  v.  absence  of  any  statute  defining  ^e  rights  of 

'Williams,  66  III,  91 ;  Lewis  v.  Eutsier,  4  Ohio  bastards,  that  the  estate  of  A  was  inheritable 

St,  354.    See  Keeler  v.  Dawson,  73  Mich.  600,  by  B,  as  heir  at  law,  through  C  his  grand- 

5.  SoeewtloD  to  Batata  of  Baatard  by  Patlier. —  mother,  a  sister  of  A,  and  D  his  mother,  the 
Ellis  V.  Hatfield,  20  Ind.  loi.  illegitimate  daughter  of  C.    Dickinson's  Ajqieal, 

4.  Pigeau  v.  Duvenay,  4  Mart  (La.)  365.  42  Conn.  491,  19  Am.  Rep.  553. 

0.  M'Connick  v.  Cantrell,  7  Yerg.  (Tenn.)  9,  See  supra,  this  section,  Swcession  Between 

615.  Illegitimate  Brothers  and  Sisters. 

6,  Sanford  v.  Marsh,  180  Mass.  210.  10,  Sutton  v.  Sutton,  87  Ky.  216,  12  Am.  St. 
?.  Soaetdon  by  Legitimato  OUldren  of  BoooMod  Rep.  476. 

BMtard. —  Curtis  v.  Hewins,  11   Met.  (Mass.)  In  Tennessee,  it  has  been  held  that,  under 

294;  Edwards  f,  Gaulding,  38  Miss.  118;  Voor-  the  statutes  of  that  state,  a  bastard  nephew 

hees  V.  Sharp,  63  N.  J.  £q,  316;  Steckel's  Ap-  bom  of  a  bastard  sister  does  not  inherit  from 

peal,  64  Pa.  St.  493.  a  bastard  uncle,  who  baa  a  bastard  sister  living. 

B,  Houston  V.  Davidson,  45  Ga.  574;  Bales  Giles  v.  Wilhoit,  (Tenn.  Ch.  1898)  48  S.  W. 

V.  Elder,  118  111.  436;  Jenkins  v.  Drane,  I2t  Rep.  268. 

111.  317;  McGuire  v.  Brown,  41  Iowa  650;  11,  See  the  title  Addftioh  of  Childun,  vol. 

Brewer  v.  Hamor,  83  Me.  251  ;  Coor  v.  Starling,  i,  p.  726,  note  2, 

I   Jones  Eq.   (54   N.  Car.)  243 ;   McBryde  v.  IS.  See  the  title  Adoptioh  of  CHluntZK,  voL 

Patterson,  78  N.  Car.  412;  Powers  v.  Kite,  83  1,  p.  726,  notes  3  and  4. 

V.  Car.  156:  Grundy  v.  Hadfield,  16  R,  I.  $79;  18.  See  the  tjtle  Adoption  of  Childum,  vol. 

^Vab  V,  Way,  a  Gratt.  (Va.)  203.  i,  p.  7^7,  notes  i,  2,  and  3- 
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.is  that  the  adopted  child  becomes  entitled  to  succeed  to  the  estate  of  the 
adopting  parent  in  the  same  manner  as  if  it  had  been  a  child  of  the  blood  of 
such  parent.^  And  it  has  been  held  that  if  an  adopted  child  dies  before  its 
adopting  parents,  its  children  will  take  by  right  of  representation  in  the  same 
manner  as  if  it  had  been  a  natural  child.'  But  the  adoption  statutes  which 
confer  upon  adopted  children  the  right  of  inheritance,  give  them  merely  the 
rights  possessed  by  natural  born  children  in  case  of  intestacy,  and,  in  the 
absence  of  a  valid  contract  to  the  contrary,  do  not  restrict  the  adopting 
parent's  right  to  alienate  his  property.' 

(2)  Succession  Limited  to  Estate  of  Adopting  Parent.  —  But  the  adopted 
child  becomes  heir  to  the  adopting  parent  only ;  if  the  law  permits  adoption 
by  the  husband  without  the  assent  of  his  wife,  the  child  so  adopted  becomes 
the  heir  of  the  husband  alone,  and  sustains  no  relation  to,  and  is  not  heir  of, 
the  wife.*  And,  indeed,  the  general  effect  of  the  decisions  is  to  deny  the 
right  of  the  adopted  child  to  succeed  to  the  estate  of  any  member  of  the 
adopting  family  other  than  the  adopting  parents.  So,  it  has  been  held  that 
an  adopted  child  does  not  succeed  to  the  estate  of  the  adopting  parents* 
ancestors,*  or  collateral  kin,*  nor  to  the  estate  of  children  bora  to  the  adopt- 
ing parents.^    But,  under  a  statute  providing  that  "  if  a  man  marry  a  second 


1.  SBBOMilon  to  Iitate  of  Adoptlag  fanot  — 

Vnittd  Stattt.  —  Tlrrell  v.  Bacon,  3  Fed.  Rep. 

California.  —  Matter  of  Newman,  75  Cal.  213, 
7  Am.  St.  Rep.  146;  Matter  of  Williams,  loz 
Cal.  70,  41  Am.  St.  Rep.  16^. 

Indiana.  —  Bn^  v.  Miles,  23  Ind.  App.  43s ; 
Barnes  v.  Allen,  25  Ind.  aaj ;  Kius  v.  Davis, 
87  Ind.  590;  Patterson  v.  Browning,  146  lad- 
160. 

Iowa.  —  Wagner  v.  Vatner,  50  Iowa  SJa- 
Koiuas.  —  Gray  v.  Holmea,  57  Kan.  317, 
Ktntucky.  —  Atchison  v,  Atchison,  89  Ky. 
488. 

LouitioMa.  —  Vidal  v.  Commagere,  13  La. 
Ann.  517. 

UoMtaekiutUs.  —  Sewall  v.  Roberts,  1 15 
Mass.   a6a;   Buckley  v.  Frasier,   153  Mass. 

S35- 

Missouri.' — Fosburgh  v.  Rogers,  114  Mo.  122; 
Moran  v.  Stewart,  122  Mo.  295 ;  Moran  v, 
Stewart,  132  Mo.  73;  Moran  v.  Moras,  151 
Mo.  558.  See  Qarkson  v.  Hatton,  143  Mo.  47, 
6s  Am.  St.  Rep.  635. 

New  York.  —  Dodin  v.  Dodin,  16  N.  Y.  App. 
Dir.  43,  aSirmine  t7  Misc.  (N.  Y.)  35,  and 
affirmed,  without  opinion,  in  162  N.  Y.  63s; 
Von  Beck  v.  Thomsen,  44  N.  Y.  App.  Div.  373, 
aMrmed,  without  opinion,  in  167  N.  Y.  601 ; 
Simmons  v.  Burrell,  (Supm.  Ct.  Spec.  T.)  8 
Misc.  (N.  Y.)  388. 

Pennsylvania.  —  Schafer  v.  Eneu,  54  Pa.  St. 
304 ;  Johnson's  Appeal,  88  Pa.  St.  346 ;  Rowan's 
Estate,  13a  Pa.  St  399,  aHirming  6  Pa.  Co.  Ct. 
461. 

But  the  Texas  Revised  Statutes  provide,  in 
effect,  that  the  adopted  child  shall  inherit  only 
one-fourth  of  the  adopting  parent's  estate,  if 
there  are  natural  children.  See  Eckford  v. 
Knox,  67  Tex.  300. 

An  Indiana  statute  provided  that  if  an  intes- 
tate who  had  married  twice  had  no  children  by 
his  second  wife,  but  left  children  by  his  first 
wife,  such  children  would  inherit  his  realty  sub- 
ject to  a  life  estate  in  the  widow.  It  was  held  that 
a  child  adopted  by  a  decedent  and  his  first  wife 
was  widiln  this  statute  and  took  the  realty  aub- 
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ject  to  a  life  estate  of  the  second  wife.  Mark- 
over  V.  Krauss,  132  Ind.  294. 

So  in  Massachusetts,  where  it  was  provided 
that  an  adopted  child  should  inherit  from  his 
adopting  parents  as  if  born  to  such  parents  in 
lawful  wedlock,  it  was  held  that  an  adopted 
child  waa  "isstie"  within  the  meaning  of  a 
statute  providing  that  when  a  husband  dies 
intestate  and  "  leaves  no  issue  living,"  bis 
widow  shall  receive  a  certain  portion  of  his 
land.  Buckley  v.  Fraaier,  153  Mass.  535.  See 
the  title  Issus  (Descendants),  vol.  17,  p.  544, 
note  6. 

But  in  Mississippi  and  Nebraska  the  stat- 
utes regulating  thie  adoption  of  children  de- 
parted materially  from  the  typical  adoptimi 
statutes,  and  the  adopted  child  does  not  succeed 
to  the  property  of  the  adopting  parents,  unless 
the  benefit  of  heirship  is  conferred  by  the  pro- 
ceedings for  adoption.  Beaver  v.  Cnimp,  76 
Miss.  34 ;  Ferguson  v.  Herr,  64  Neb.  649.  Sec 
Martin  v.  Long,  S3  l^eb.  694. 

And  in  an  early  case  arising  in  the  District  of 
Columbia  it  was  hdd  that  an  adopted  child 
could  not  inherit  property  from  the  adopting 
parents,  except  by  will.  Moore  v.  Hofhnan, 
2  Hayw.  ft  H.  (D.  C.)  173.  17  Fed.  Cas.  No. 
9.7640. 

8.  Bamsiilon       B^irsssBtatives  of  Adopted 

Child.  —  Pace  v.  Klinic,  51  Ga.  333;  Gray  v. 
Holmes,  S7  Kan.  317;  Power  v.  Hafley,  8s  Ky. 

671. 

8.  Wright's  Estate,  it  Pa.  Co.  Ct  493, 
affirmed  in  15s  Pa.  St.  64.  Compare  Quinn  v. 
Quinn,  5  S.  Dak.  .^28. 

4.  Limitation  of  SooeessIOB  to  Estat*  of  Adopt- 
ing Parent.  —  Webb  v.  Jackson,  6  Colo.  App. 
211;  Bamhisel  v.  Ferretl,  47  Ind.  335;  Sharkey 
V.  McDermott,  16  Mo.  App.  80.  See  also  Barn*--: 
V,  Allen,  25  Ind.  aas ;  Reinders  r.  Koppel- 
mann,  68  Mo.  496.  30  Am.  Rep.  802. 

5.  Sunderland's  Estate,  60  Iowa  732;  Meader 
V.  Archer,  65  N.  H.  214;  Quigley  v.  Mitchell, 
41  Ohio  St.  375 :  Phillips  v.  McConica,  S9  Ohio 
St.  I,  69  Am.  St.  Rep.  753. 

6.  Moore  v.  Moore,  35  Vt.  98. 

7.  Keegan  v.  Geraghty,  lot  111.  26;  Hdms  v. 
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or  subsequent  wife,  and  has  by  her  no  children,  bat  has  children  alive  by  a 
previous  wife,  the  land  which,  at  his  death,  descends  to  such  wife,  shall,  at 
ner  death,  descend  to  his  children,"  it  has  been  held  that  a  child  adopted 
during  the  former  marri!^  inherits  the  same  as  th«  natural  children,^  How- 
ever, a  child  adopted  during  the  time  intervening  between  two  marriages 
does  not  inherit  from  the  second  wife  as  a  child  of  her  husband  by  a  previous 
wife.' 

(3")  Succession  to  Estate  of  Natural  Parents.  —  It  has  been  held  that  though 
the  child  acquires  certain  additional  rights  because  of  the  adoption,  there  is 
nothing  in  the  act  of  adoption  which  takes  away  other  existing  rights,  and,  on 
becoming  entitled  to  inherit  from  its  adopting  parents,  the  adopted  child  does 
not  thereby  lose  its  right  to  inherit  from  its  natural  parents.'  But  it  has  been 
held  that  a  grandchild  who  is  adopted  by  his  grandfather  cannot  succeed  to 
his  property  as  his  son  and  also  as  his  grandson,  even  though  it  is  provided  by 
statute  that  "  no  person  shall,  by  being  adopted,  lose  his  right  to  inherit  from 
his  natural  parents  or  kindred."* 

(4)  Succession  to  Estate  of  First  of  Two  Adopting  Parents.  — As  a  child 
may  succeed  to  the  estate  of  both  its  natural  and  adopting  parents,  so  a  child 
which  has  been  adopted  more  than  once  may,  it  has  been  held,  inherit  from 
each  of  its  adopting  parents.' 

b.  Succession  from  Adopted  Child  — uii«»i  D^omt.  —  Naturally  the 
lineal  descendants  of  an  adopted  child  succeed  to  his  property  even  though  it 
was  inherited  from  his  adopting  parents ;  for  they,  like  the  adopted  child,  must 
be  regarded  as  of  the  stock  of  the  adopting  parents.* 

••oeeMlon  by  AfMsduti  ftnd  OoUatMrmb.  —  But  there  is  considerable  conflict  of 
authority  as  to  the  course  of  succession  when  the  adopted  child  leaves  no 
descendants.  Some  authorities  have  laid  down  the  broad  general  rule  that 
the  adopting  parents  are  not  entitled  to  succeed  to  the  estate  of  the  adopted 
child,  but  that,  upon  the  death  of  an  adopted  child,  unmarried  and  without 
descendants,  its  estate,  in  the  absence  of  statutes  to  the  contrary,  vests  in  its 
natural  parents  to  the  exclu^on  of  its  adopting  parents.^  Other  authorities 
go  no  farther  than  to  hold  that  the  natural  [Barents  and  kindred  of  an  adopted 
child  succeed  to  property  which  was  not  derived  from  the  adopting  parents,** 
or  which  was  derived  from  the  natural  parents.*  It  has  been  held  that  the 
natural  parents  and  kindred  of  an  adopted  child  succeed  to  his  estate,  even 
though  it  was  derived  from  the  adopting  parents.**  But  the  Indiana  courts, 
at  least,  have  rejected  this  view,  and  hold  that  when  a  child,  who  has  been 
adopted  by  a  husband  and  wife  jointly,  dies  intestate,  leaving  neither  wife  nor 
descendants  surviving  htm,  property  derived  by  the  child  from  one  of  the 
adopting  parents  goes  to  the  other  adopting  parent,  if  living,**  or,  if  dead,  to 
the  heirs  of  the  adopting  father  or  mother,"  to  the  exclusion  of  the  natural 
parents  or  their  heirs.  And  it  has  sometimes  been  declared  by  statute  that, 
on  the  decease  of  the  person  adopting  a  child,  and  the  subsequent  decease  of 
the  child,  without  issue,  the  property  of  the  adopting  parent  shall  descend  to 

Elliott,  89  Tenn.  446.   But  the  statutes  some-  — Inrt  Nanuuu.  3  Hawaii  484;  Com.  v.  Powel, 

times  provide  otherwise.    See  Com.  v.  Powel,  16  W.  N.  C.  (Pa.)  297.  20  Cent.  L.  J.  343. 

16  W.  N.  C.  (Pa.)  297;  Daisejr's  Estate.  15  B.  Upson  r.  Noble,  35  Ohio  St.  655. 

W.  N.  C.  (Pa.)  403.  9.  Hole  v.  Robbins,  53  Wis.  51 4- 

i.  Patterson  v.  Browning,  146  Ind.  160,  foU  10.  Reinders  v.  Koppelmann,  68  Mo.  482,  30 

lowing  Markover  v.  Krauss,  132  Ind.  294.  Am.  Rep.  802.   BarnhizeHf.  Ferrell,  47  Ind.  335, 

8.  Isenbour  v.  Isenhour,  53  Ind.  338.  which  is  to  this  effect,  was  ov4mUtd  in  Davis 

8.  Boeessslon  to  Estate  of  Ratorsl  Fareiits.—  v.  Krag,  95  Ind.  i. 

Wagner  v.  Vamer,  50  Iowa  S3a.  11.  Saoossdoii  by  Adoptlag  Parents. —  Davis  v. 

4.  Delano  v.  Bruerton,  148  Mass.  £19.  Kntg,  95  Ind.  i,  ovtrnUii^  Bamhixel  v.  Fer- 

6.  Patterson  v.  Browning,  141$  Ind.  160.  rell,  47  Ind.  335 ;  Humphries  V.  Davis,  too  Ind. 

e.  Snooosslen  by  Besoendanti  of  Adopted  Ohlld.  274,  50  Am.  Rep.  788 ;  Hnmphriea  v.  Davis, 

—  See  Paul  v.  Davis,  100  Ind.  431.  100  Ind.  369;  Paul  v.  Davis,  100  Ind.  4aa. 

7<  Saoeonfara  bj  Nataral  Fsnata  ud  lladrtd.  IS.  See  Davit  v.  Krag,  95  Ind.  i. 
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Proof  of  HdnUp. 


his  or  her  next  of  kin,  and  not  to  the  next  of  kin  of  the  adopted  child.* 

XL  Pboov  op  Ebzbship.  —  In  order  to  establish  the  right  of  heirship  it  is 

first  necessary  to  show  that  the  ancestor  is  dead.'  But,  since  testacy  is  the 
affirmative  and  intestacy  the  negative  of  a  fact,  it  will,  upon  proof  of  the 
ancestor's  death,  be  presumed  that  he  died  intestate,  and  that  the  title  to  his 
land  has  passed  to  his  heirs  by  descent,  in  the  absence  of  proof  to  the  con- 
trary.' It  is  necessary  for  one  claiming  as  heir  not  only  to  show  his  relation- 
ship with  the  deceased,^  but  also  that  no  other  relatives  exist  to  impede  the 
descent  to  him,  i.  e.  the  exhaustion  of  any  line  entitled  to  claim  before  him.* 
It  has  been  said  that  unreasonable  delay  in  asserting  a  claim  to  an  intestate's 
estate  serves  to  cast  a  cloud  upon  the  right  of  the  claimant.* 

Lnnibor  Co.  v.  Sage,  13a  Ala.  598,  90  Atn.  St. 
Rep.  933;  Anson  v.  Stein,  6  Iowa  150;  Matter 
of  White.  (Surrogate  Ct..)  31  Misc.  (N.  Y.) 
484:  Bates  V.  Shrader,  13  Johns.  (N.  Y.)  a6i ; 
Clement's  Estate,  13  Pa.  Co.  Ct.  129;  Hunt  v. 
Payne,  29  Vt.  172,  70  Am.  Dec  403.  See  Poacy 
V.  Hanson,  10  App.  Gas.  (D.  C)  496;  Chandler 
V.  Bailey.  89  Mo.  641. 

To  ProTO  BMnUp  !■  %  OoUttml  Um,  a  party 
must  show  the  descent  of  bitnaelf  and  of  the 
person  last  seized  from  a  common  ancestor,  and 
the  exhaustion  of  all  the  lines  of  descent  which 
would  have  a  right  to  claim  before  him.  Em- 
erson V.  White,  29  N.  H.  48a. 

Wkaro  Title  1m  CUinMd  to  Be  In  tho  Pftther  Bo* 
OMUt  of  dw  Bob'i  Dwtl^  it  must  be  shown  that 
the  ion  died  without  issue.  Stinch&ld  v. 
EmcrsoQ,  53  Me.  465,  83  Am.  Dec.  524. 

BwlTbiff  OhUdrsn  as  Eelrs, —  Proof  that  cer- 
tain children  are  the  only  ones  that  survive 
their  father  does  not  establish  their  claim  to  be 
his  only  heirs,  unless  it  is  also  shown  that  none 
of  those  who  died  before  their  father  left  chil- 
dren or  husbands  or  wives.  Skinner  t>.  Fulton, 
30  in.  484. 

PmMT  Mwt  Aoeonnt  for  md«v*i  BIfbtt.— 

Where  one  sues  as  heir  he  must  show  that  the 
widow  of  the  ancestor,  if  she  is  by  law  a  co- 
heir, has  either  received  the  share  to  which  she 
is  entitled  or  has  waived  her  right  to  it. 
Schneider  v.  Piessner,  54  Ind.  525. 

Bastard  as  Hsir  —  Proof  Xnst  Confirm  to 
Statatory  Boqalronaata.  —  It  was  held  that 
where  Ae  statute  enabled  an  illegitimate  child 
to  inherit  in  caaes  where  the  father  dies  intes- 
tate without  heirs  in  the  United  States,  such 
child  claiming  title  to  real  estate  of  bis  father 
must  prove  that  he  died  intestate  without  heirs 
resident  in  the  United  Statea.  Cox  v.  Rash,  8a 
Ind.  519. 

Btatamant  In  Agreed  Case  Held  Svldenea. — 
A  statement  tbat  the  lineal  and  collateral  rela- 
tives of  the  deceased  are  extinct  "  ao  far  as  the 
parties  hereto  know  "  in  a  case  stated  by  agree- 
ment to  be  considered  in  effect  as  a  special  ver- 
dict, was  held  sufficient  proof  that  ^ere  were 
no  heirs.    Dowell  v.  Thomas,  13  Pa.  St.  41. 

Presumptloo  of  Death  of  Possible  Ealra.  —  See 
the  title  Presuhptioks,  vol.  as,  p.  1391. 

But  where  the  death  of  one  entitled  to  a 
prior  right  only  is  proved  in  such  a  case  with- 
out some  negative  proof  of  the  existence  of  is- 
sue, it  is  not  sufficient;  the  plaintiff  being 
bound  to  remove  every  possibility  of  title  in 
another  before  he  can  recover  against  the  per- 
son in  possession.  Richards  v.  Richards,  15 
East  293,  note. 

6.  9nfce  v>  Patterson,  los  Iowa  184. 

Volume  ^CXVIJ. 


1.  See  Spangenberg  v.  Guiney,  3  Ohio  Dec 
163,  2  Ohio  N.  P.  39,  wherein  it  was  held  that 
the  statute  determined  the  course  of  succession  to 
such  property  only  as  the  adopted  child  owned 
at  the  time  of  his  death,  and  had  no  application 
to  property  which  he  might  have  conveyed  away. 

8.  Proof  of  Death  of  Ancestor.  —  Taylor  v. 
Whiting,  4  T.  B.  Mon.  (Ky.)  364;  Hayward  v. 
Ormsbec,  7  Wis.  iti. 

Inferred  from  Orant  of  Lettan  of  Adiniaistrft> 
ttOD.  —  Hamblin's  Succession,  3  Rob.  (La.)  130. 
See  generally  Pass i;mpt ions,  vol.  22,  p.  1250. 

3.  Freonmptioil  of  Xntaataoy.  —  Lyon  v.  Kain, 
36  111.  362 ;  Baxter  v.  Bradbury,  ao  Me.  a6o,  37 
Am.  Dec.  49. 

A  man  resident  is  the  state  of  Nm  York 
died  there  leaving  a  will,  but  there  was  no  evi- 
dence as  to  the  contents  of  the  will  or  how  it 
was  executed.  In  Stephenson  v.  Doe,  8  Blackf. 
(Ind.)  508,  46  Am.  Dec.  4S9,  it  was  held  that 
under  those  circumstances  a  jury  might  find 
that  the  land  of  the  deceased  in  Indiana,  if  he 
had  any,  descended  to  his  legitimate  children. 

4.  Proof  of  Clalmant'a  Bolation  to  Intestate.  — 
As  to  the  necessi^  and  sufficiency  of  proof  of 
the  claimant's  relationship  to  the  intestate,  see: 

United  States.  —  McClaskey  v.  Barr,  47  Fed. 
Rep.  IS4. 

Illinois.  —  Cuddy  v.  Brown,  78  111.  415. 

Kentucky.  —  Taylor  v.  Whiting,  4  T.  B.  Mon. 
(Ky.)  364;  Birney  v.  Hann,  3  A.  K.  Marsh. 
(Ky.)  33a.  13  Am.  Dec.  167. 

LonisiaHO.  —  Crouzeilles's  Succession,  106  La. 
44a< 

Maine.  —  Pratt  v.  Pierce^  36  Me.  448,  58  Am. 

Dec.  758. 

Michigan.  —  Compo  v.  Jackson  Iron  Co.,  50 
Mich.  578. 

New  Hampshire.  —  Mooers  v.  Bunker,  29  N. 
H.  420 ;  Morrill  v.  Otis,  12  N.  H.  466. 

New  York. — Jackson  v.  Hilton,  16  Johns, 
(N.  Y.)  96;  Matter  of  O'Brien,  i  N.  Y.  App. 
Div.  63a. 

Pennsytvania.  —  Yung's  Eatate,  199  Pa.  St 
35 :  Bryant's  Eatate,  176  Pa.  St.  309. 

Tennessee.  —  Rogers  v.  Park,  4  Humph. 
(Tenn.)  480. 

Texas.  —  Kaise  v.  Lawson,  38  Tex.  160. 

Where  upon  a  petition  for  partition,  certain 
of  the  respondents  claimed  title,  not  as  legiti- 
mate children  of  the  decedent,  but  as  illegiti- 
mate, adopted,  and  made  bis  heirs,  by  virtue  of 
Maine  Rev.  Stat,  c  75.  I  3.  it  waa  hdd  tiiat  it 
must  first  appear  that  they  were  illegitimate, 
and  the  question  was  one  for  the  jury.  Grant  v. 
Mitchell.  83  Me.  23- 

5.  Proof  of  Honezistenee  of  Intormadlate  Rela- 
|(T«»t  T-  Gardner  v.  KeUo,  89  Ala,  497;  Scotch 
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By  .H.  Noyxs  Gkxbms. 

I  Dnrarmov  ahd  Histon,  337. 
n.  Vatvbx  axb  GoHSTmrrioMAUTT,  338. 

HL  COHflTBUCTIOH  JJTD  OPXSATIOV  01  B/IArVTEB,  34CX 

IT.  SvooBBsiOHt  Taxable.  342. 

1.  In  General^  342. 

2.  Nature  0/ Property  Transferred^ 

3.  Nature  of  Transfer^  344, 

4.  Nature  of  Estate  Created^  345. 

5.  Amount  of  Estate  Transferred^  345. 

6.  Stus  of  Property  Transferred,  346. 

a.  Real  Property,  346. 

b.  Personal  Property,  346. 

7.  Exempt  Successions,  349. 
a.  Relatives  and  Conneettans,  349. 
^.  Corporations^  35a 

T.  WEur  Tax  Aoobvib,  351. 

1.  Present  Estates,  351. 

2.  Future  Estates^  35a. 

Tl  IiZABILITT  rOB  TaX,  352. 

1.  Transfers  of  Personalty^  35a. 

2.  Transfers  of  Realty,  354. 

YU  A»KAI8AL  AHD  AsSESOBHTf  354. 

1.  Appraisal,  354. 

fl.  Appointment  of  Appraiser,  354. 
^.  Notice  of  Appraisal,  355. 

Ascertaining  Value  of  Estate,  355. 

'i)  (t/"  Estate  at  Time  of  Death,  355. 

2)  Form  of  Estate  at  Time  of  Death,  355. 
[3)  Market  Value  of  Property,  x^. 
^4)  Annuities,  Life  Estates,  andliemainderst  3^61 
(5)  Deduction  of  Debts,  356. 

d.  Report  of  Appraiser ^  357. 

e.  Reappraisal,  357. 
a.  Assessment,  3^8. 

0.  Deiermtnaiion  of  Liability  to  TaXy  358. 
^.  Correction  of  Decree,  358. 

f.  Appeal  from  Decree,  358. 

Tm.  CoLLBOiiov  or  Tax,  359. 

IZ.  PnrAlTT  VOB  HOHTATMBn,  359. 

X.  BiTunnre  Tax,  360. 

CROSg-REFERENCEB. 

J^or  other  matters  of  Substantive  Law  and  EviDBNCB  related  to  this  subfeet,  see 
the  title  TAXA  TION,  post,  and  the  cross-references  there  given. 

I  Dkfihitiok  AVB  Hibtost  —  Daflnittoa.  —  A  succession  tax  may  be  defined 
as  a  governmental  impost,  duty,  or  excise  upon  the  privilege  secured  by  law 
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to  devisees,  legatees,  grantees,  heirs,  and  personal  representatives,  of  taking, 
holding,  and  enjoying  all  property,  real  and  personal,  or  any  interest  therein, 
passing  by  will,  by  intestate  law,  or  by  any  grant  or  gift  made  inter  vivos  and 
intended  to  take  effect  at  or  after  the  death  of  the  grantor.*  The  succession 
tax  is  also  variously  called  a  succession  duty,  a  legacy  tax,  a  collateral 
inheritance  tax,  and  a  transfer  tax. 

Slitory.  —  Succession  duties  or  taxes  have  been  in  existence  for  centuries. 
They  were  well  known  in  Roman  jurisprudence,  and  were  imposed  upon  all 
successions  except  those  to  the  nearest  relatives  and  to  the  poor.  The  prac- 
tice has  long  been  resorted  to  in  European  countries.  It  was  introduced  in 
England  in  1780,  and  has  been  much  enlarged  from  time  to  time.  In  the 
United  States,  an  rnheritaitce  Ux  first  adopted  in  Penn6ylvani»  in  1S26, 
since  which  date  similar  statutes  have  been  enacted  by  many  of  the  states, 
and  also  by  the  federal  government  as  a  means  of  war  revenue.*  Such  taxes 
have  been  approved  generaUy  by  writers  upon  political  economy  and  systems 
of  taxation,*  and  it  has  been  said  that  no  tax  can  be  less  burdensome  and 
interfere  less  with  the  productive  and  industrial  agencies  of  society.* 

IL  Hatvxk  AVD  (knrniTVTiORALiTT.  —  The  theory  on  which  taxation  on 
the  devolution  of  estates  at  the  death  of  their  owners  is  based  and  its  validity 
upheld  is  clearly  established.  This  theory  is  founded  on  two  principles:  first, 
an  inheritance  tax  is  not  one  on  property,  but  one  on  the  right  of  succession 
thereto;'  and  second,  the  right  to  take  property  by  devise  or  descent  is  the 


1.  S«flBltbm«f  Tu. —  Bayly,  Succemion  Duty 
in  Canada ;  Dos  Pasaos,  Inheritaace  Tax  Law ; 
Ely,  Taxation  in  American  States  and  Cities. 
See  also  Blake  v.  McCartney,  4  Cliff.  (U.  S.) 
loi ;  Strode  v.  Com.,  52  Pa.  St,  i8a;  Eyre  v. 
Jacob,  14  Gratt.  (Va.)  430,  73  Am.  Dec.  367. 

A  succession  tax  is  an  excise  or  duty  on  the 
right  of  a  person  or  corporation  to  receive  prop- 
erty by  devise  or  inheritance  from  another. 
Sute  V.  Switzler,  143  Mo.  287,  65  Am.  St  Rep. 
6S3. 

8.  Hiitory  of  Tax  —  England.  —  Green  v. 
Croft,  a  H.  Bl.  30 ;  HiU  p.  Atkinson,  2  Mariv. 
45- 

United  States.  —  South  Ottawa  v.  Perkins,  94 
U.  S.  360 ;  Magoun  v.  Illinois  Trust,  etc..  Bank, 
170  U.  S.  283;  Knowlton  v.  Moore,  178  U. 
S.  41- 

Maine.  —  State  v.  Hamlin.  86  If*.  495,  41  Am. 
St  Rep.  $69. 

a/ory/owd.  —  Tyson  v.  State,  a8  Md.  567; 
State  V.  Dorsey,  6  Gill  (Md.)  388;  Williaihs's 
Case,  3  Bland  (Md.)  259. 

New  Hampshire.  —  Curry  v.  Spencer,  61  N. 
H.  624,  60  Am.  Rep.  337. 

New  York.  —  Matter  of  McPJierson,  104  N. 
Y.  306,  58  Am.  Rep.  502. 

Oregon. —  Stingle  v.  Nevel,  9  Oregon  63. 

Pennsylvania.  —  Del  Buato'i  Estate,  23  W.  N. 
C.  (Pa.)  III. 

Tennessee.  —  State  v.  Alston,  94  Tenn.  674. 

3.  Tax  Approved  by  Folitieal  EoonomliU. 
Smith's  Wealth  of  Nations,  p.  683 ;  Mill's  Polit 
Econ.,  bk.  5,  c.  2,  5  3 ;  Matter  of  McPhersOQ, 
104  N.  Y.  317,  58  Am.  Rep,  502. 

4.  Tax  Vot  Oppwadve.  —  Matter  of  McPher- 
son,  104  N.  Y.  306,  s8  Am.  Rep.  502. 

6.  Tax  Xfl  «a  SaosaHlsn,  Not  m  PwpMfty  — 
England.  —  Wilcox  v.  Smith,  4  Drew.  49; 
BIythe  v.  Granville,  13  Sira.  195;  Atty.-Gen.  v. 
Middleton,  3  H.  &  N.  136;  Atty.-Gen.  v.  Fitz- 
)ohn.  2  H.  &  N.  472 ;  Atty.>Gea.  v.  Gardner,  i 
H.  &  C.  649 ;  Atty.-GeD.  v.  G«ll,  3  H.  ft  C.  629 : 


Brajrbrooke  v.  Atty.-Geii.,  9  H.  L.  Caa.  165; 
Lyall  V.  Lyall,  L.  R.  15  Eq.  11 ;  Wallace 'v. 
Atty.-Geti..  U  R.  i  Ch.  i ;  /«  re  Badart,  L.  R.  10 

Eq.  296. 

Canada.  —  In  re  Bottford,  33  N.  Bruns.  55. 

United  States.  — V.  S.  v.  Perkins,  163  U.  S. 
62s  ;  Magoun  v.  Illinois  Trust,  etc..  Bank,  1 70 
U.  S.  283;  Knowlton  v.  Moore,  178  U.  S.  41; 
Plummer  v.  Coler,  178  U.  S.  115;  Murdock  v. 
Ward,  178  U.  S.  139;  Moore  v.  Ruckgaber,  184 
U.  S.  593;  Blackstone  v.  Miller,  188  U.  S.  189; 
Mager  v.  Grima,  6  How.  (U.  S.)  493 ;  Carpenter 
V.  Com.,  17  How.  (U.  S.)  457;  Frederickson  v. 
Louisiana,  23  How,  (U.  S.)  447 ;  Scholey  v. 
Rew,  23  Wall.  (U.  S.)  331;  Wallace  v.  Myers, 
-38  Fed.  Rep.  184. 

California.  —  Matter  of  Stanford,  126  Cal. 
iiz;  Matter  of  Wilmerding,  117  Cal.  a8i. 

Colorado.  —  In  re  Inheritance  Tax,  33  Colo. 
492. 

lUinois.  —  Kocheraperger  v.  Drake,  167  111. 
122. 

Maine,  —  State  v.  Hamlin,  86  Me.  495,  41 
Am.  St  Rep.  569. 

Afar;y/and.  —  Tyson  v.  State,  zS  Md.  577; 
State  V.  Dalrymple,  70  Md.  294. 

Massachusetts.  —  Minot  c.  Wtnthrop,  i6z 
Mass.  113 ;  Frothingfaam  v.  ShaW,  175  Mass.  59, 
78  Am.  St.  Rep.  475. 

Michigan.  —  Union  Trust  Co,  v.  Wwrne  Pro- 
bate Judge,  125  Mich,  487. 

Missouri. —  State  v.  Swltiler,  143  Mo.  287,  65 
Am.  St  Rep.  653 ;  State  v.  Henderson,  160  Mo. 
190. 

Montana.  —  Gelstfaorpe  v.  Fumell,  20  Mont 
a99. 

New  York.  —  Matter  of  McPherson,  104  N. 

Y.  318,  s8  Am.  Rep.  502;  Matter  of  Swift,  137 
N.  Y.  77;  Matter  of  Merrlam.  i4t  N.  Y.  479: 
Matter  of  Hoffman,  143  N.  Y.  327;  Matter  of 
Seaman,  147  N.  Y.  69;  Matter  of  Westurn,  152 
N.  Y.  93:  Matter  of  Sherman,  153  N.  Y.  i  ; 
Matter  of  Sloane,  154  N.  Y.  109;  Matter  ot 
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creature  of  the  law,  and  not  a  natural  right;  it  is  a  privilege,  and  therefore 
the  authority  which  confers  it  may  impose  conditions  on  it.^  From  these 
principles  it  is  deduced  that  the  states  may  tax  the  privilege,  discriminate 
between  relatives  and  between  these  and  strangers,  and  grant  exemptions,  and 
are  not  precluded  from  this  power  by  the  provisions  of  the  respective  state 
constitutions  requiring  uniformity  and  equality  of  taxation,*  nor  because  the 
constitutions  may  fail  to  contain  a  specific  delegation  of  power  to  the 


Dowt,  167  N.  Y.  337,  88  Am.  St  Rep.  508; 
Matter  of  Bishop,  83  N.  Y.  App.  Div.  113;  Mat- 
ter of  Wolfe,  89  N.  Y.  App.  Div.  349 ;  Matter  of 
Vanderbih,  3  Connoly  (N.  Y.)  319;  Matter  of 
Howard,  5  I>eni.  (N.  Y.)  483;  Talmadge  v. 
Seaman,  85  Hun  (N.  Y.)  343;  Matter  of 
Tbomu,  (Surrogate  Ct.)  3  Miac.  (N.  Y.)  393; 
Matter  of  Irish,  (Surrogate  Ct.)  38  Miac.  (N. 
Y.)  647. 

North  Carolina.  —  PuUen  v.  Wake  County,  66 
N.  Car.  361. 

Ohio.  —  State  v.  Ferris,  53  Ohio  St.  314. 

Pennsylvania.  —  Mixter's  Estate,  10  Pa.  Co. 
Ct.  409  ;  Strode  v.  Com.,  52  Pa.  St.  189 ;  Orcutt's 
Appeal,  97  Fa.  St.  185 ;  Com.  v.  Herman,  16  W. 
N.  C  (Pa.)  aio. 

Tttimsset.  —  State  v.  Alston,  94  Tenn.  674. 

Utah.  —  Dixon  v.  Ricketts,  (Utah  1903)  73 
Pac.  Rep.  947. 

.  Virginia.  —  Peters  v.  Lynchburg,  76  Va.  927  ; 
Scboolfield  v.  Lynchburg,  78  Va.  366,  8  Am.  & 
Eng.  Corp.  Css.  488;  Eyre  v.  Jacob,  14  Gratt. 
(Va.)  423,  73  Am.  Dec.  367 ;  Miller  v.  Com.,  37 
Gratt.  (Va.)  no. 

Waslungton.  —  State  v.  OailE,  30  Wash.  439- 

Witconnn.  —  Black  v.  State,  113  Wis.  305,90 
Am.  St.  Rep.  853- 

Tho  Tax  Is  an  Ezeise  Tax.  —  Scholey  v.  Rew, 
23  Wall.  (U.  S.)  346;.Sute  v.  Hamlin,  86  Me. 
495.  41  Am.  St.  Rep.  569. 

Whan  Tax  Is  Property  Tax.  —  Where  the  tax  is 
levied  on  the  appraised  value  of  the  whole  es- 
tate and  is  to  be  paid  not  by  the  heirs  but  by 
the  personal  representattvea,  it  is  a  property  tax 
and  unconstitutional,  as  it  subjects  estates  to  a 
tax  additional  to  all  other  property  and  la  uot  in 
proportion  to  its  value.  State  v.  Switzler,  143 
Mo.  287,  6s  Am.  St.  Rep.  653. 

1.  Tax  Is  Valid  Ezerolse  of  Sorereign  Power — 
Vniltd  States.  —  Mager  v.  Grima,  8  How.  (U. 
S.)  490;  Savings  Soc.  v.  Coite,  6  Wall.  (U.  S.) 
594;  Provident  Inst.  v.  Massachusetts,  6  Wall. 
(U.  S.)  631 ;  Scholey  v.  Rew,  33  Wall.  (U.  S.) 
331 ;  Plwmner  v.  Coler,  178  U.  S.  115;  Widlace 
V.  Myers,  38  Fed.  Rep.  184. 

California.  —  Matter  of  Wilmerding,  117  CaL 
381 ;  Matter  of  Stanford,  126  Cal.  113. 

Colorado.  —  In  rt  Inheritance  Tax,  33  Colo. 
493. 

Maryland.  —  State  v.  Dalrymple,  70  Md.  294. 
Massachusetts.  —  Minot  v.   Winthrop,  163 
Mass.  113. 

Missouri.  —  State  v.  Henderson,  t6o  Mo.  190. 
Montana.  —  Gelsthorpe  v.  Fumell,  20  Mont. 

New  KiTT*.  —  Matter  of  Hoffman,  143  N.  Y. 
337. 

North  Carolina.  —  Pullen  v.  Wake  County,  66 
V.  Car.  361. 

Ohio. —  State  v.  Ferris,  53  Ohio  St.  314. 

Pennsylvania.  —  Strode  v.  Com.,  5a  Pa.  St. 
187. 


Tennessee. —  State  v.  Alston,  94  Tenn.  674. 
Virginia.  —  Eyre  v.  Jacob,   14  Gratt,  (Va.) 
422,  73  Am.  Dec.  367 ;  Miller  v.  Com.,  27  Gratt. 
(Va.)  no;  Scboolfield  *.  Lynchburg,  78  Va. 
366. 

8.  Statatea  Imposlaf  lax^CoDstitatlonal  — 
United  States.  —  Uager  v.  Grima,  8  How.  (U. 
S.)  490;  Carpenter  v.  Com,,  17  How.  (U.  S.) 
456 ;  Blake  v.  McCartney,  4  Oiff.  (U.  S.)  loi : 
Scholey  v.  Rew,  23  Wall  (U.  S.)  331;  Black- 
stone  V.  Miller,  188  U.  S.  189 ;  Wallace  v. 
Myers,  38  Fed.  Rep.  184. 

California.  —  Matter  of  Wilmerding,  117  Cal. 
281;  Matter  of  Stanford,  126  Cal.  112. 

Colorado. — In  re  Inheritance  Tax,  33  Colo. 
49a. 

Illinois. — Kocheraperger  v.  Drake,  167  III. 

122. 

Louitiona.  —  Mager*a   Succession,   i*  Rob. 

(La.)  584. 

Maine.  —  State  v.  Hamlin,  86  Me.  495,  41  Am. 
St.  Rep.  569- 

Maryland.  —  Reynolds  v.  Furlong,  10  Md.318; 
Atwell  V,  Grant,  11  Md.  101 ;  State  v,  Norwood, 
13  Md.  195;  Tyson  v.  Sute,  38  Md.  577;  Mon- 
tague V.  State,  54  Md.  487 ;  State  v.  Dalrymple, 
70  McL  394. 

Massaehnsetts.  —  Crodcer  v.  Shaw,  174  Haas. 
366. 

Michigan.  —  Union  Trust  Co.  v,  Wayne  Pro- 
bate Judge,  125  Mich.  487. 

Minnesota.  — Drew  v.  Tifft,  79  Hlnn.  175,  79 
Am.  St.  Rep.  446. 
Missouri.  —  State  v.  Henderson,  160  Mo.  190. 
Montana.  —  Gelsthorpe  v.  Famell,  so  Mont. 
399- 

New  York.  —  Matter  of  McPherson,  104  N. 
Y.  306,  58  Am.  Rep.  so3,  a^rming  $  Dem.  (N. 
Y.)  166;  Matter  of  Van  Kleeck,  121  N.  Y.  701 ; 
Matter  of  Swift,  137  N.  Y.  83 ;  Matter  of  Dows, 
167  N.  Y.  327,  88  Am.  St.  Rep.  509 ;  Matter  of 
Delano,  176  N.  Y.  466  ;  Matter  of  Vanderbilt,  50 
N.  Y.  App.  Div.  346;  Matter  of  Potter,  51  N. 
Y.  App,  Div.  313. 

North  Carolina.  ~  Pullen  v.  Wake  County,  66 
N.  Car.  361. 

Ohio.  —  Hagerty  v.  State,  55  Ohio  St,  613. 
Pennsylvania.  —  Strode  v.  Com.,  5a  Pa.  St. 
181 ;  Orcutt's  Appeal,  97  Pa.  St.  179;  Bittinger's 
Estate,  129  Pa.  St.  338. 
Tennessee.  —  State  v.  Alston,  94  Tenn.  674. 
E/fafc.  — Dixon  v.  Ricketts,  (Utah  1903)  7a 
Pac.  Rep.  947. 

Virginia.  —  Eyre  v.  Jacob,  14  Gratt.  (Va.) 
436,  73  Am.  Dec.  367 ;  Miller  v.  Com.,  27 
Gratt.  (Va.)  no;  Peters  v.  Lynchburg,  76  Va. 
937 ;  Scboolfield  v.  Lynchburg,  78  Va.  366,  8 
Am.  &  Fne.  Cnrp.  Cas.  488. 

D*«nrlminatIno'  Provisions  Hot  Claas  LegtslatloB. 
—  Billings  V.  People,  189  111.  473;  Minot  v, 
Winthrop,  163  Mass.  113;  State  v.  Henderson, 
160  Mo.  190;  Gelsthorpe  v.  Fumell,  20  Mont. 
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legislatures  to  enact  statutes  taxing  successions.'  Furthermore,  no  rule  of 
constitutional  law  is  infringed  by  the  fact  that  taxes  may  be  imposed  on  the 
succession  to  the  same  property  by  several  distinct  jurisdictions  claiming  the 
power  to  tax  on  more  or  less  inconsistent  principles.* 

m.  CONSTBUCTION  AKD  OfEBATIOV  0?  STATUTES — Bnla  of  Conrtnution.  ~  The 

succession  tax  is  a  special  tax,  and  the  rule  is  that  special  tax  laws  are  to  be 
construed  strictly  against  the  government  and  favorably  to  the  taxpayer,  so 
that  the  citizen  cannot  be  subjected  to  special  burdens  without  clear  warrant 
of  law.*    But  where  a  particular  subject  is  within  the  scope  of  the  statute. 


399 ;  Hagerty  v.  State,  55  Ohio  St.  613,  afRrming 
5  Oblo  Gr.  Dec.  701 ;  State  v.  Alston,  94  Tenn. 
674 ;  State  v.  Clark,  30  Wash.  439. 
Exemption  OlansM  5o  OltJeotion  to  StatntM.  — 

Matter  of  Wtlmerding,  117  Cal.  281;  State  v. 
Hamlin,  86  Me.  495,  41  Am.  St.  Rep.  569 ;  Minot 
V.  Winthrop,  163  Mass.  113;  State  v.  Hender- 
son, t6o  Mo.  190;  Gelsthorpe  v.  Furnell,  20 
Mont.  299 ;  Hagerty  v.  State,  55  Ohio  St.  613, 
affirming  $  Ohio  Cir.  Dec.  701 ;  State  v,  Alston, 
94  Tenn.  674;  State  v.  Clark,  30  Wash.  439; 
Black  o.  State,  113  Wis.  aos,  90  Am.  St.  Rqp. 
853. 

Act  Impofi^  Tax  at  PH^reaeiTO  Bate  TaUo.  — 

Magoun  v.  Illinois  Trust,  etc..  Bank,  170  U.  S. 
293;  Knowlton  v.  Moore,  178  U.  S.  109. 

Act  Not  Otgeotionable  aa  Conferring  Unanthor- 
iaad  Powers  upon  Probate  Oonrts.  —  Union  Trust 
Co.  V.  Wayne  Pn^te  Judge,  125  Mich.  487 ; 
Matter  of  McPherson,  104  N.  Y.  306,  58  Am. 
Rep.  50a. 

Aet  5et  ObjeetlonaUe  a«  PalUnff  to  Stat*  Ol^Mt 
of  Tax,  —  Matter  of  McPherson,  104  N.  Y.  306, 

58  Am.  Rep.  502. 

Tax  Hot  a  "Bireet  Tax"  under  Federal  Gon- 
atitation.  —  Scholey  v.  Rew,  33  Wall.  (U.  S.) 
331. 

Tax  Hot  iDTalid  aa  to  AUeni.  —  Mager  v. 
Giima,  8  How.  (U.  S.)  490.  See  also  Prevost 
V.  Greneaux,  19  How.  (U.  S.)  i ;  Quessart  v. 

Canonge,  3  La.  560. 

Conatitntlonal  Provision  Beqniring  Property  to 
Be  Taxed  Aooording  to  Its  Talae  InappUeable. — 

Matter  of  Wilmerding,  117  Cat  aSi ;  Matter  of 
Stanford,  126  Cal.  112. 
Asti  Held  Invalid  Beeanao  Dlierimixatiaf,  Hot 

Vniftnrm  In  Opsratlon,  ete. — Michigan.  —  Cnambe 
V.  Durfee,  100  Mich,  iia  (Act  of  1893)  ;  Union 
Trust  Co.  V.  Wayne  Probate  Judge,  125  Mich. 

487  (Act  of  1899). 

Minnesota.  —  Drew  v.  Tifft,  79  Minn.  175,  79 
Am.  St.  Rep.  446  (Act  of  1897)  ;  State  v.  Ba- 
zille,  87  Minn.  500,  94  Am.  St.  Rep.  71S  (Act  of 
1901).  See  also  State  v.  Gorman,  40  Minn. 
232. 

Missouri.  —  State  v.  Switzler,  143  Mo.  287, 
65  Am.  St.  Rep.  653. 
New  Hampshire.  —  Curry  v.  Spencer,  61  N. 

H.  624,  60  Am.  Rep.  337. 

New  Vor*.  — Matter  of  Pell,  171  N.  Y.  48, 
89  Am.  St.  Rep.  791,  reversing  60  N.  Y.  App. 

Div.  286. 

Ohio.  —  State  v.  Ferris,  53  Ohio  St.  314. 

Pennsylvania. — -Cope's  Estate,  iqi  Pa.  St.  1, 
71  Am.  St.  Rep.  74Q  :  Blight's  Fstate.  6  Pa.  Dist. 
459 ;  Portuondo's  Estate,  20  Pa.  Co,  Ct.  200, 
affirmed  191  Pa.  St.  28 ;  Commonwealth's  Ap- 
peal, 24  W.  N.  C.  (Pa.)  373-  But  compare 
Xacej'*  Estate,  6  Pa.  Dist.  499t  19  Pa.  Co.  Ct.  431. 


IVisconsin.  —  Black  v.  Sute,  113  Wis.  305,  90 
Am.  St.  Rep.  853.  See  also  State  v.  Mann,  7^ 
Wis.  469. 

Aot  UnoonstitQtional  Va!esB  Giving  KotiM  and 
Oroortnnity  to  Be  Hoard.  —  Railroad  Tax  Case,  8 
Sawy.  (U.  S.)  238;  H agar  v.  Reclamation  Dist. 
No.  108,  III  U.  S.  701 ;  Kentucky  Railroad  Tax 
Cases,  us  U.  S.  321 ;  Wallace  v.  Myers,  38  Fed. 
Rep.  184;  Ferry  v.  Campbell,  no  Iowa  290; 
Stiuirt  V.  Palmer,  74  N.  Y.  183,  30  Am.  Rep. 
J89;  MaUer  of  McPherson,  104  N.  Y.  321,  58 
Am.  Rep.  502.  Compare  Union  Trust  Co.  v. 
Wayne  Probate  Judge,  125  Mich.  487. 

1.  Absenoo  of  Bpedfio  Power  to  Tax  Boeeaaiioaa 
Immaterial.  —  Kochersperger  v.  Drake,  167  111. 
122;  State  V.  Clark,  30  Wash.  439. 

In  Minnesota  it  is  provided  by  the  constitu- 
tion that  a  tax  upon  inheritances,  devises,  etc., 
may  be  levied,  but  it  is  required  that  the  tax 
should  he  uniform  and  graded.  State  v.  Harvey, 
(Minn.  1903)  95  N.  W.  Rep,  764. 

8.  Matter  of  Burr,  (Surrogate  Ct.)  16  Misc. 
(N.  Y.)  89;  Matter  of  Kennedy,  (Surrogate  Ct.) 
20  Misc.  (N.  Y.)  53t  ;  Btackstone  v.  Miller,  188 
U.  S.  189. 

8.  Striet  Gonatniotion  of  Statutes —  United 
States.  — V.  S.  v.  Watts,  i  Bond  (U.  S.)  580; 
U.  5.  V.  New  York  L.  Ins.,  etc,  Co..  9  Ben.  (U. 
S.)  413;  Qapp  V.  Mason,  94  U.  S.  589;  Maeon 
V.  Sargent,  104  U.  S.  693 ;  Eidman  v.  Martinez, 
184  U.  S.  578;  U.  S.  V.  Hazard,  8  Fed.  Rep. 
380 ;  U.  S.  V.  Townsend,  8  Fed.  Rep.  306 ;  U.  S. 
p.  Leverich,  9  Fed.  Rep.  586 ;  U.  S.  v.  Hunne- 
well,  13  Fed.  Rep.  617;  Dallinger  v.  Rapello,  14 
Fed.  Rep.  32;  Folsom  v.  U.  S.,  21  Fed.  Rep.  37; 
U.  S.  V.  Trucks,  27  Fed.  Rep.  541  ;  U.  S.  v. 
Pennsylvania  L.  Ins.  Co.,  27  Fed.  Rep.  539;  U. 
S.  V.  Kelley,  28  Fed.  Rep.  845 1  U.  S.  v.  Morris, 
27  Fed.  Rep.  341. 
Maine.  —  Lambard,  Appellant,  88  M&  587. 
Maryland.  —  Citizens'  Nat.  Bank  v.  Sharp,  53 
Md.  521. 

Massachusetts.  —  Hooper  V.  Bradford,  178 

Mass.  95. 

New  York.  —  Matter  of  McPherson,  104  N. 
Y.  306.  58  Am.  Rep.  502;  Matter  of  Enston, 
113  N.  Y.  174:  Matter  of  Vassar,  127  N.  Y.  i; 
Matter  of  Swift.  137  N.  Y.  77:  Matter  of  Payer, 
weather,  143  N.  Y.  114;  Matter  of  Harbeck, 
16!  N.  Y.  311. 

Amending  Aot  to  Be  Coostmed  Aooordlng  to  Its 
TiUe. —  Cooper  v.  Com..  5  Pa.  Co.  Ct.  271. 

Constrsetion  of  Aot  Increasing  Tax. —  The  Act 
of  1846  incre.Tsine  ihc  tax  to  five  per  centum 
was  not  intended  to  impose  a  tax  of  five  per 
rentiim  in  addition  to  the  tax  nf  two  and  onc- 
hnlf  per  cent,  which  was  fixed  hy  the  Act  of 
1814.  King'q  Estate,  11  Phila.  (Pa.)  s6,  3* 
I^.  Int.  (Pa.)  74- 
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and  exemption  from  taxation  is  claimed  on  the  ground  that  the  legislature 
has  not  provided  proper  machinery  for  accomplishing  the  legislative  purpose 
in  the  particular  instance,  a  liberal  rather  than  a  strict  construction  stiould  be 
applied,  and  if  by  fair  and  reasonable  construction  of  its  provisions  the  pur- 
pose of  the  statute  can  be  carried  out,  that  interpretation  ought  to  be  given 
to  effectuate  the  legislative  intent.' 

OpBtatioiL.  —  The  law  in  force  at  the  time  of  the  death  of  the  decedent 
governs  the  imposition  of  the  tax.  Neither  an  original,  nor  an  amend- 
ing, nor  a  repealing  act  can  operate  retroactively,  so  as  to  affect  rights 
vested  at  the  time  of  its  passage,'  unless  the  act  itself  expressly  so 


TsnoiMM  Ast  ft  Compl«t0  Syitsm  of  Taxation. 

—  The  Inheritance  Tax  Law  of  1893  was  de- 
igned to  furnish  a  complete  system  of  taxation 
on  the  subject  of  collateral  inheritance  tax ;  t.  e. 
a  system,  in  and  of  itself,  to  be  executed  accord- 
ing to  the  provisions  of  that  act.  Shelton  v. 
Campbell,  109  Tenn.  690 ;  Zicklcr  v.  Union 
Bank,  etc.,  Co,,  104  Tenn.  281. 

MiSMvri  A«t  Vot  an  Appropriation  Act.  —  The 
Act  of  1899  is  not  an  appropriation  act,  because 
part  of  the  fund  raised  is  devoted  to  the  state 
university.   State  v.  Henderson,  160  Mo.  190. 

1.  Matter  of  Stewart,  131  N.  Y.  274. 

8.  Aeta  Hot  B«troaetiT«  la  EffiMt  —  Nova 
Scotia. — Att]r.-Gai.  v,  PaAer,  31  Nova  Scotia 
202. 

United  States.  —  U.  S.  v.  New  York  L.  Ins., 
etc.,  Co.,  9  Ben.  (U.  S:)  413;  Folsom  v.  U.  S., 
21  Fed.  Rep.  37. 

Illinois.  —  Provident  Hospital,  etc,  Amoc.  v. 
People,  198  111.  495. 

Louisiana.  —  Oyon's  Succession,  6  Rob.  (La.) 
504,  41  Am.  Dec.  274;  Deyraud's  Succession,  9 
Rob.  (La.)  357 ;  Amaud  v.  His  Executor,  3  La. 
336;  Quessart  v.  Canonge,  3  L^.  560. 

Maine.  —  Lambard,  Ajqwllant,  88  Me.  587. 

New  yorJk.  —  Matter  of  Miller,  no  N.  Y. 
216;  Matter  of  Cager,  in  N.  Y.  3431  Matter  of 
Van  Kleeck,  121  N.  Y.  701 ;  Matter  of  Prime, 
136  N.  Y.  347;  Matter  of  Fayerwealher,  143  N. 
Y.  114;  Matter  of  Roosevelt,  143  N.  Y.  120; 
Matter  of  Seaman,  147  K.  Y.  69;  Matter  of 
Langdon,  153  N.  Y.  6 ;  Matter  of  Harbeck,  161 
N..  Y.  211,  reversing  43  N.  Y.  App.  Div.  188; 
Matter  of  Graves.  171  N.  Y.  40;  Matter  of 
Bnmd^,  31  N.  Y.  App.  Div.  348;  Matter  of 
Howe,  86  N.  Y.  App.  Div.  286.  affirmed  176  N. 
Y.  570  ;  Matter  of  Kemeys,  56  Hun  (N.  Y.)  117  ; 
Matter  of  Brooks,  6  Dem,  (N.  Y.)  165;  War- 
rimer  V.  People,  6  Dem.  (N.  Y.)  211  ;  Butler  v. 
Palmer,  i  Hill  (N.  Y.)  33s ;  Matter  of  Milne, 
76  Hun  (N.  Y.)  328;  Matter  of  Moore.  90  Hun 
(N.  Y.)  162;  Matter  of  Sterling,  (Surrogate 
Ct.)  9  Misc.  (N.  Y.)  334;  Matter  of  Travik, 
(Surrogate  Ct.)  19  Misc.  (N.  Y.)  393;  Ryan's 
Estate,  (Surrogate  Ct.)  18  N.  Y.  St.  Rep.  992; 
Matter  of  Hendricks,  i  Connoly  (N.  Y.)  301  ; 
Peck's  Estate,  (Surrogate  Ct.)  24  Abb.  N.  Cas. 
(N.  Y.)  365;  Matter  of  Van  Kleeck,  121  N.  Y. 
7or ;  Matter  of  Wolfe,  2  Connoly  (N.  Y.)  600. 
(Supm.  Ct.  Gen.  T.)  affirmed  29  Abb.  N.  Cas. 
(N.  Y.)  340;  In  re  Goelet,  (Surrogate  Ct)  78 
N.  Y.  Supp.  47- 

North  Carolina.  —  Pullcn  v.  W^e  County,  66 
N.  Car.  361. 

Aot  Doas  Hot  Apply  to  Will  Filed  After  Passafre. 

—  Lambard,  An«l]ant,  88  Me.  587-  But  a  will 
flude  before  the  wet,  aiMl  coming  into  operation 


by  testator's  death  after  the  act.  Is  within  the 
effect  of  the  statute;  Matter  of  Lovelace,  4 
De  G.  &  J.  340. 

Aet  Does  Hot  Apply  to  Estate  Bistiibated  Alter 
Paaaage.  —  McCIain  v.  Pennsylvania  L.  Ins.  Co., 
(C.  C.  A.)  to8  Fed.  Rep.  618,  affirming  105  Fed. 
Rep.  367;  Howe  v.  Howe,  179  Mass.  546;  Mat- 
ter of  Cogswell,  4  Dem.  (N.  Y.)  248;  Ryan's 
Estate,  9  Pa.  Dist.  339- 

Aot  DoM  Hot  Apply  to  Appointment  ander  Will 
Taking  EfEect  Before  Passage.  —  Atty.-Gen.  v. 
Parker,  31  Nova  Scotia  202;  Matter  of  Stewart, 
131  N.  Y,  274;  Matter  of  Harbeck,  161  N.  Y. 
211,  reversing  43  N.  Y.  App.  Div,  188.  Compare 
Matter  of  Dows,  167  N.  Y.  227,  88  Am.  St.  Rep. 
509,  sub  notn.  affirmed  Orr  v.  Gilman,  183  U.  S. 
278;  Matter  of  Delano,  176  N.  Y.  486,  reversing 
83  N.  Y.  App.  Div.  147 ;  Matter  of  Vanderbilt, 
50  N.  Y.  App.  Div.  246,  affirmed  163  N.  Y.  597; 
Matter  of  Seaver,  63  N.  Y.  App.  Div.  283  ;  Mat- 
ter of  Walworth,  66  N.  Y.  App.  Div.  171 ;  Mat- 
ter of  Rogers,  71  N.  Y.  App.  Div,  461,  affirmed 
17a  N.  Y.  617. 

Aot  Does  Hot  Apply  to  Beverslon  Taking  Effect 
AttW  Faasaga.  —  Matter  of  Seaman,  147  N.  Y. 
69 ;  Matter  of  Meyer,  83  N.  Y.  App.  Div.  381 ; 
Matter  of  Forsyth,  (Surrogate  Ct.)  10  Misc.  (N. 
Y.)  477;  Matter  of  Travis,  (Surrogate  Ct.)  19 
Misc.  (N.  Y.)  393;  Matter  of  Hendricks,  i  Con- 
noly (N.  Y.)  301;  Peck's  Estate,  (Surrogate 
Ct.)  24  Abb.  N.  Cas.  (N.  Y.)  365:  Com.  v. 
Eckert,  53  Pa.  St.  102.  But  see  Matter  of 
Connoly,  (Surrogate  Ct.)  38  Misc.  (N.  Y.)  533, 
holding  that  -where  under  the  law  in  force  at 
the  time  of  a  testator's  death  the  tax  was  com- 
puted upon  the  value  of  the  life  estate,  but  Ihe 
remainder  was  held  not  presently  taxable,  and 
at  the  time  of  the  life  tenant's  death  a  different 
statute  was  in  force,  the  tax  upon  the  remainder 
must  be  computed  under  the  latter  statute.  See 
also  Wright  V.  Blakeslee,  loi  U.  S.  174. 

Repeal  of  Act  Believes  Untaxed  Bemainder.  — 
Mason  v.  Clapp,  Holmes  <U.  S.)  417. 

Aaundmsnt  of  Act  Does  Hot  Affiset  Tazei  Aoerned. 
—  Matter  of  Miller,  no  N.  Y.  216,  affirming  47 
Hun  (N.  Y.)  394:  Matter  of  Prime.  116  N.  Y. 
347,  affirming  64  Hun  (N.  Y.l  50  :  Matter  of 
Arnett,  49  Hun  (N.  Y.)  590 ;  M-ttcr  of  Kemeys, 
56  Hun  (N.  Y.)  118;  Matter  of  Thomas.  (Sur- 
rogate Ct.)  3  Misc.  (N.  Y.)  391;  Warrimer  v. 
People,  6  Dem.  (N.  Y.)  211. 

Where  Decedent  Died  on  Day  Aot  Took  Effect.  — 
Matter  of  Dreyfous,  (Surrogate  Ct.)  28  Abb.  N. 
Cas.  (N.  Y.)  27. 

Death  Between  Passage  and  TaUng  EfliHt  — 
The  Act'  of  1885  must  be  construed  to  mean 
that  the  estate  of  one  dying  after  the  passage  of 
the  act  was  taxable  although  such  death  oc> 
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provides.*  But  the  method  of  procedure  for  the  ascertainment  and  determi- 
nation of  the  liability  of  a  succession  to  pay  the  tax  is  controlled  by  the  stat- 
ute on  the  subject  in  force  at  the  time  of  the  institution  of  the  proceeding.' 

Iflbot  of  Foreign  Treatiflt.  —  Succession-tax  laws  in  conflict  with  any  treaty 
between  the  United  States  and  a  foreign  nation  are  to  that  extent  void.* 

IT.  8U0GBSSI0HS  Taxable— 1.  In  OmeraL  —  The  intent  of  the  statutes  is 
to  impose  a  tax  on  the  succession  to  each  and  every  interest  derived  from  a 
testator  or  intestate,'  within  certain  limits  and  under  certain  circumstances 
hereinafter  noted. 

Bvqawt  In  SatLsfitoUon  <rf  Debt.  —  Where  a  legacy  is  given  in  payment  of  a  debt 
which  is  of  legal  obligation  in  the  lifetime  of  the  testator  and  at  the  time  of 
his  death,  and  the  legacy  does  not  exceed  the  amount  due,  such  legacy,  if 
accepted  in  full  satisfaction,  is  regarded  as  a  payment  and  not  as  a  mere 
bounty,  and  is  not  subject  to  the  succession  tax.*    But  this  principle  cannot 


curred  before  the  act  actually  took  effect,  the 
opening  clause  of  the  first  section  being  "  after 
the  passing  of  this  act."  Matter  of  Charda- 
voyne,  5  Dem.  (N.  Y.)  466.  But  see  Matter  of 
Howe,  112  N.  Y.  100. 

Hnr  Toik  —  Wlua  Aott  Took  Sffsot.  —  The  Act 
of  i83s ;  Mntter  of  Howe,  iia  N.  Y.  100.  affimi- 
ing  48  Hon  (N.  Y.)  335.  The  Act  of  i8gs; 
'  Hatter  of  Milne,  76  Hun  (N.  Y.)  328 ;  Hatter 
of  Fayerwcather,  143  N.  Y.  114.  The  Act  of 
1896;  Matter  of  Sloane,  154  N.  Y.  109. 

Tennawee  —  B«peal  and  Bevival  of  Aott.  — 
Bailey  v.  Drane,  96  Tenn.  16;  Zickler  v.  Union 
Bank,  etc.,  Co.,  104  Tenn.  377. 

Virginia — &epo«l  and  Be-«uuitment  of  Acta. — 
Fox  V.  Com.,  16  Gntt,  (Va.)  i ;  Hillo-  v.  Com., 
xj  Gratt.  (Va.)  no. 

Trut  Dead  to  Be  Zzeonted  Aooordlng  to  Will.  — 
Where  a  testator  makes  his  will  and  then  deeds 
his  property  in  trust  for  his  own  benefit  during 
his  life,  the  same  to  pass  upon  his  death  ac- 
cording to  the  terms  of  the  will,  the  interest  of 
the  legatees  vests  only  at  the  time  of  the  testa- 
tor's death  and  not  at  the  date  of  the  deed  of 
trust,  and  the  statate  in  force  at  the  former  date 
controls  the  imposition  of  the  tax.  In  re  John- 
son, (StUTOgate  Ct.)  19  N.  Y.  Supp.  963. 

1.  Batroqpeetlvfl  Lawf . — Ferry  v.  Campbell,  no 
Iowa  290 ;  Gelsthorpe  v,  Furnell,  20  Mont.  299 ; 
Lines's  Estate,  155' Pa.  St.  378.  See  also  In  re 
Short,  16  Pa.  St.  63;  Carpenter  v.  Com.,  17 
Row.  (U.  S.)  456;  Orcntt's  Appeal,  97  Pa.  St. 
184;  Herriott  r.  Potter,  115  Iowa  648.  And  see 
generally  the  title  Statutes,  vol.  36,  p.  693 
et  seg. 

New  York.  —  The  amending  Act  of  1889  ex- 
tends the  exemption  of  adopted  children,  or 
those  sustaining  the  relation  of  child  to  par- 
ent, to  all  estates  of  deceased  persons  where 
no  assessment  of  taxes  had  been  made  at  the 
time  of  the  passage  of  such  amendment.  Mat- 
ter of  Thomas.  (Surrogate  Ct.)  3  Hisc.  (N.  Y.) 
388.  But  the  Act  of  1889  could  baye  no  effect 
where  a  final  order  assessing  the  tax  had  been 
made  before  its  passage.  Matter  of  Kemeys,  56 
Hun  (N.  Y.)  117,  Compare  Ryan's  Estate, 
(Surrogate  Ct.)  18  N.  Y.  St.  Rep.  992.  The  Act 
of  1892  imposes  a  tax  upon  successions  to  prop- 
erty transferred  by  will  before  the  passage  of 
the  act  whenever  any  beneficial  interest  therein 
Tests  subsequently  to  its  passage.  Talmadge  f. 
Seaman,  8s  Hun  (N.  Y.)  343.  The  Act  of  1897 
fanpoaea  a  tax  upon  the  execution  of  a  power  of 


appointment  derived  from  any  disposition  of 
property  made  before  or  after  the  passage  of 
such  amendment.  Matter  of  Delano,  176  N.  Y. 
486;  Matter  of  Vanderbilt,  50  N.  Y.  App.  Div. 
246,  affirmed  163  N.  Y.  597;  Matter  of  Potter, 
51  N.  Y.  App.  Div.  312;  Hatter  of  Dews,  167 
N.  Y.  337.  88  Am.  St.  Rep.  509.  oMrmad  inb 
nom.  Orr  v.  Oilman,  183  U.  S.  378. 

North  Carolina.  —  Retrospective  legislation  is 
forbidden  by  the  state  constitution.  Pullen  v. 
Wake  County,  66  N.  Car.  36a. 

8.  Matter  of  Davis,  149  N.  Y.  539;  Hatter  of 
Sloane,  154  N.  Y.  109- 

8,  EffftOt  of  Foreign  Treaties — Bavarian  Treaty 
of  1845.  —  Cmisius's  Succession,  19  La.  Ann. 
369. 

French  Treaty  of  1853.  —  Dufour's  Succes- 
sion, 10  La.  Ann.  391;  Amat's  Succession,  18 
La.  Ann,  403. 

Spanish  Treaty  of  1795.  —  Sala'a  Succession, 
50  La.  Ann.  1009. 

Wiirtemberg  Treaty  of  1844.  — -Hatter  of 
Strobel,  5  N.  Y,  App,  Div.  621  ;  Fredeiiclcson  V. 
Louisiana,  23  How.  (U.  S.)  445. 

TrsatlaBNotBetrOMtiTalsXfliMit.  —  Prevoit  v. 
Greeneaux,  19  How.  (U.  S.)  i,  a^rtmng  12  La. 
Ann.  577- 

Saoeesslon  Arising  After  Blgnfng  but  Bates 

Batifioation  of  Treaty.  —  Schaffer's  Succession, 
13  La,  Ann.  113. 

4.  Matter  of  Stewart,  131  N.  Y.  374;  Cora.  w. 
Gilpin,  3  Pa.  Diet.  711.  See  also  the  various 
statutes. 

Legacy  Hot  Taking  Efhet.  —  A  legacy  given  by 
will  to  a  corporation  which  the  testator  derires 

to  be  created  cannot  be  taxed,  as  such  legacy 
cannot  pass.  Matter  of  Chesebrou^,  (Stxrro- 
gate  Ct.)  34  Misc.  (N.  Y.)  365- 

The  Federal  Act  of  2898  does  not  make  the 
duty  payable  when  the  person  possessed  of  such 
property  died  testate,  if  it  would  not  be  payable 
if  such  person  died  intestate ;  and  where  if  the 
deceased  died  intestate  the  heirs  would  not  take 
under  the  intestate  laws  of  any  state  or  terri- 
tory, their  rights  are  the  same  under  a  will  and 
the  tax  is  not  payable.  Kidman  v.  Martinez, 
184  U.  S.  578;  Moore  v.  Ruckgaber,  184  U.  S. 
59.1. 

5.  Bequest  In  Satii&etlcm  of  Debt.  —  William- 
son V.  Naylor,  3  Y.  &  C,  Exch.  208 ;  Matter  of 
Rowrs,  2  Connoly  fN.  Y.)  198;  Matter  of  Un- 
«»— hill,  3  Connoly  (N.  Y.)  262;  In  re  Hnlse, 
(Surrogate  Ct.)  15  N.  Y.  Swpp.  770;  (SVbaaifu 
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apply  where  no  claim  such  as  could  have  been  enforced  by  suit  exists,*  as 
where  the  legacy  is  a  pure  gratuity  based  on  a  faithful  performance  of  services 
rendered  without  expectation  of  reward  and  without  liability  oft  the  part  of 
the  person  receiving  them.*  So  an  obligation  created  by  the  will  of  a 
testator  where  none  existed  before,  such  as  a  legacy  to  a  church  in  considera- 
tion that  it  shall  keep  in  order  the  graves  of  the  testator  and  his  family,'  or 
that  it  shall  cause  the  church  bell  to  be  rung  at  specified  times,^  does  not 
exempt  the  legacy  given  to  discharge  the  same  from  the  payment  of  the  tax. 
In  England^  bequests  to  executors  or  testamentary  trustees  in  compensation 
for  their  services  under  the  wilt  of  the  testator  are  subject  to  the  legacy  duty.* 
In  the  United  States^  however,  commissions  are  allowed  to  personal  repre- 
sentatives by  statute,  and  a  legacy  in  lieu  thereof  is  not  taxable.* 

2.  Vatnre  of  Ftojwrty  Traiuf«rred.  —  The  right  to  Impose  the  tax  does  not 
depend  on  the  nature  or  kind  of  propertv  transferred.'  But  in  the  case  of  a 
transfer  by  will  or  by  the  intestate  laws,  tne  property  contemplated  by  the  stat- 
ute is  only  that  of  which  the  decedent  was  acCUsIly  seiMd  or  possessed  at  the 
time  of  his  death,*  and  does  not  Include  the  increase  or  income  thereafter 


Estate,  16  Pbila.  (Pa.)  318,  40  Leg.  Int.  (Pa.) 
201 ;  Walten's  Estate,  3  Pa.  Co.  Ct.  447- 

ikma^  andor  Kew  Ttt'k  Aet.  —  liie  word 
"transfer"  in  the  Act  of  1892  is  used  in  its 
ordinary  legal  signification,  which  is  that  the 
owner  of  a  thing  delivers  it  to  another  person 
with  the  intent  of  passing  the  rights  which  he 
has  in  it  to  the  latter.  It  matters  not  what  tlw 
motiTe  of  a  transfer  by  will  may  be,  wbcther  to 
pair  a  dd>t,  discharge  some  matiX  obligstloiv  or 
to  benefit  a  relative  for  whom  the  testator  enter- 
tains a  strong  affection ;  if  the  devise  or  bequest 
be  accepted  by  the  beneficiary,  the  transfer  is 
made  by  will,  and  the  state  hj  the  statute  in 
question  makes  a  tax  to  imping*  upon  that  per- 
formance. Matter  of  Gould,  156  K.  Y.  433, 
modifying  19  N.  Y.  App.  Div.  3$s.  As  to  th* 
rule  under  the  earlier  New  York  statute,  see 
tha  New  York  cases  cited  tupra,  this  note. 

Saqaast  in  Payment  of  Debt  IMsehar^ad  in,  Bank- 
foptey  li  Taxable.  —  Turner  v.  Martin,  7  De  G. 
1^  &  G.  429. 

tsKMy  to  tKg  Debt  of  Third  Psison  Is  Tanldfc 
—  Foster  V.  Ley,  a  Bing.  N.  Gu.  369,  49  E.  C 
L.  331. 

LagMT  ^  "^f^  to  V^r  Subaaffs  Debt  It  Tu- 
SU*.  -~  Foster  v.  heg,  a  Scott  438. 

An  Aatanttptial  Arraemsnt  by  which  the  testa- 
tor agreed  to  leave  nis  wife  in  his  will  a  certain 
amount  of  money  in  lieu  of  dower,  where  be 
failed  to  make  a  will,  creates  a  debt  against  the 
estate  and  is  not  subject  to  tax  under  the  law  of 
1896.  Matter  of  Baker,  83  N.  Y.  App.  Div.  530, 
afffnning  (Surrogate  Ct.)  38  Misc.  (N.  Y.)  151. 
Compare  At^.-Gen.  tr.  Robertson,  (1893)  1  Q. 
B.  393. 

1,  Hatter  of  Doty,  (Surrogate  Ct.)  7  Misc. 
(N.  Y.)  193;  Gibbon's  Estate,  13  W.  N.  C. 
(Pa.)  99;  Stinger  v.  Com.,  26  Pa.  St.  4*2; 
Quinn's  Estate,  8  W.  N.  C.  (Pa.)  312. 

8.  Gibbon's  Estate,  13  W.  N.  C.  (Pa.)  99; 
Waltera's  Estate,  3  Pa.  Co.  Ct.  447. 

Walters's  Estate.  3  Pa.  Co.  Ct.  447* 

4L  Com.  V.  Gilpin,  3  Pa.  Diat  711,  14  Pa.  Co. 

Ct.  123. 

S,  In  rt  Tborley,  (1891)  2  Ch.  613.  See  also 
Willis  V.  Kibble,  i  Beav.  559. 

e.  Matter  of  Underbill.  3  Cornwly  (K.  Y.) 
a6a.   Se«  also  Matter  of  Huber,  86  N.  Y.  App. 
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Div.  4S8.  And  see  infra,  thta  tide,  VII.  Ap- 
praiiat  and  AMMgMsmgnt, 

7.  Uf»  lumm  fsUay  Is  TanU*.  —  If atter 
of  Knoedler,  140  N.  Y.  377,  tfKrMWg  68  Hun 
(N.  Y.)  i$o. 

latowt  in  Joint  Stook  Assosiatini  Is  Tazabla. 
—  Matter  of  Jones,  173  N.  Y.  J75,  rnferting  69 
N.  Y.  App.  Div.  337. 

ItoSk  Kzobaagt  iaat  Is  Tanbla,  ^  Matter  of 
Hellman,  174  N.  Y.  354,  95  Am.  St.  Rep.  582, 
rmtrnng  77  N.  Y.  App.  Div.  355 ;  Matter  of 
Curtis,  (Surrogate  Ct.)  31  Misc.  (N.  Y.)  83. 

Hot*  of  Rasidnary  Lsgatss  Is  TanUit  — 
Mattef  of  Tuigg.  3  Conno^  (N.  Y.)  633. 

Release  of  OntUwed  Debt  Rot  TuaUa.— 
Stnigcr  V,  Com.,  a6  Pa.  SL  429. 

Ptfinershlp  Proflts  An  TazaUo.  —  Matter  of 
Probst,  (Swrrogate  Ct)  40  Misc.  (N.  Y.) 
431- 

loan  to  PartMnUp  by  Partasr  la  TaxaUe.  — 

Matter  of  Probst,  (Surrogate  Ct.)  40  Misc.  (N. 
Y.>  431. 

transfer  of  OoodwUl  of  RwiaeBi  Rot  tUabla. — 

Matter  of  Dun,  (Surrogate  Ct.)  39  Misc.  (N. 

Y.)  616. 

Obattib  Aaaevtad  b7  LigBtOB  In  Iie»  af  ObA.  ~ 

The  fact  that  legatees  or  distributees  accept  cer> 
tain  goods  and  chattels  instead  of  cash  in  the 
settlement  of  the  estate,  does  not  destroy  the 
right  of  the  state  to  tax  such  legacies  or  dis- 
tributions.   Strode  v.  Com.,  53  Pa.  St,  181. 

Release  of  Debt  to  Legatee  Is  Tasnblo.  ^  Atty.- 
Gen.  V.  Holbrook,  3  Y.  &  J.  114;  Matter  of 
Wood,  (Surrogate  Ct)  40  Misc.  (N.  Y.)  15s; 
Tyson's  Appeal,  10  Pa.  St.  aso;  Stingar  v. 
Com.,  26  Pa.  St  439. 

Beqnsol  t/l  Rreolom  to  Slave  Sold  Taxable.— 
State  V.  Dorsey,  6  Gill  (Md.)  388- 

8.  Ownemhlp  at  Time  of  Realh.  —  Matter  of 
Weed,  (Surrogate  Ct.)  10  Misc.  (N.  Y.)  628; 
Stinger  v.  Com.,  26  Fa.  St  432 ;  Morris's  Estate, 
t  Pa.  Dist  818 ;  U.  S.  e.  Leverich,  9  Fed.  Rep^ 
586. 

Hadgad  Siook  Rat  Fart  of  Rrtata.— Matter  of 

Havemeyer,  (Surrogate  Ct)  32  Misc.  (N,  Y.) 

416. 

Wldov's  Rmamptloaa  Rot  Part  of  Sttato.  — 
Matter  of  Page,  (Surrogate  Ct)  39  Misc.  (N. 
Y.)  220. 
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obtained  from  the  property  of  which  the  decedent  was  so  seized  or  possessed.' 

Bxmpt  ttvsfwtf  —  CNrrammnt  Bondi.  —  The  tax.  not  being  upon  the  property^ 
may  be  imposed  upon  the  succession  to  property  otherwise  exempt  from 
taxation,  such  as  United  States  securities,*  the  certificate  of  a  state  loan,*  or 
trust  funds  invested  in  incorporated  companies  liable  to  taxation  under  their 
own  capital.* 

3,  Nature  of  Transfer.  —  A  transfer  need  not  be  effected]  by  will  or  by  the 
intestate  laws  in  order  to  be  subject  to  the  tax.  The  right  of  the  state  to  a 
tax  is  not  defeated  by  the  conveyance  or  transfer  of  the  title  to  the  property 
during  the  lifetime  of  the  owner,  nor  by  possession  taken  under  such  con- 
veyance, if  the  transfer  is  by  gift  causa  mortis,^  or  if  the  enjoyment  of  the 
property  conveyed  is  not  intended  to  take  effect  until  the  death  of  the  grantor.* 


bduate  Sl8:lLt  to  Property  Hot  Put  of  Mite. 

—  Swann's  Estate,  12  Pa.  Co.  Ct.  i3S> 
Ttuidi  Paid  by  Benefit  Bociaty  Fot  Furtof  ■itftte. 

—  Vogel'a  Estate,  i  Pa.  Co.  Ct.  3Sa. 
Treneh  Spoliation  Fond  Hot  Put  of  Elttto. — 

Kingston's  Estate,  28  W.  N.  C.  (Pa.)  284.  See 
also  Qement's  Estate,  150  Pa.  St.  85. 

Proflti  tit  a  Hosband  allowed  by  him  to  re- 
main upon  deposit  with  his  firm  on  special  ac- 
count bi  the  name  of  his  wife,  be  having 
expressed  an  intention  that  such  moneys  should 
be  hers,  form  part  of  her  estate  and  are  subject 
to  the  tax  upon  bcr  death.  Matter  of  Anthony, 
(Surrogate  Ct.)  40  Misc.  (N.  Y.)  497- 

Failnre  to  Exeroifle  Power  of  Appointment  — 
Where  the  power  of  disposition  given  by  the 
will  to  the  life  tenant  is  absolute,  but  she  dies 
without  exercising  sucb  power,  she  acquires  an 
absolute  fee  in  the  lands,  and  they  cannot  be 
said  to  have  descended  upon  her  death  to  her 
husband's  heirs  at  law,  so  as  to  be  subject  to 
the  tax.  Matter  of  Lynn,  (Surrogate  Ct.)  34 
Misc.  (N.  Y.)  681. 

1.  Inoreue  or  Inoome  of  Estate  ITot  Within 
flUtate.  —  Matter  of  Vassar,  127  N.  Y.  i, 
reversing  58  Hun  (N.  Y.)  378;  Miller's  Estate, 
2»  W.  N.  C.  (Pa.)  II :  Williamson's  Estate, 
153  Pa.  St.  S08,  reversing  11  Pa.  Co.  Ct  335; 
Com.  V.  Friedley,  21  Pa.  St  33. 

t.  Govanunent  Bonds.  —  Plummer  v.  Coler, 
178  U.  S.  IIS,  aMrming  (Surrogate  Ct.)  30 
Misc.  (N.  Y.)  19,  47  N.  Y.  App.  Div.  625,  161 
N.  Y.  631 ;  Wallace  v.  Myers,  38  Fed.  Rep. 
184;  Matter  of  Tuigg,  2  Connoly  (N.  Y.)  633; 
Matter  of  Howard,  5  Dem.  (N.  Y.)  483:  Matter 
of  Pnrdy,  (Surrogate  Ct.)  34  Misc.  (N.  Y.)  301 ; 
Matter  of  Merriam,  141  N.  Y.  479;  Strode  v. 
Com.,  ss  Pa.  St  181. 

Contra.  —  Under  earlier  New  York  statutes, 
it  was  declared  that  the  state  could  not  tax  the 
transfer  of  government  bonds.  Carver's  Estate, 
(Surrogate  Ct.)  4  Misc.  (N.  Y.)  592,  affirmed 
75  Hun  (N.  Y.)  612;  Matter  of  Coogan,  (Supm. 
Ct  Spec.  T.)  27  Misc.  (N.  Y.)  563;  Matter  of 
Whiting,  ISO  N.  Y.  27,  55  Am.  St  Rep.  640, 
modifying  -a  N.  Y.  App.  Div.  590;  Matter  of 
Sherman,  153  N.  Y.  i,  aHirming  15  N.  Y.  App. 
Div.  628.    See  also  Tyson  v.  State,  28  Md.  578. 

Debentures  of  the  Provinoe  of  Nova  Bootia.  — 
Atty.-Gen.  v.  Lovitt,  35  Nova  Scotia  223. 

3.  Com.  V.  Herman,  16  W.  N.  C.  (Pa.)  210. 

4.  Matter  of  Dows.  167  N,  Y.  227,  88  Am. 
St.  Rep.  509,  affirmed  60  N.  Y.  App.  Div.  6.10. 

1.  Atfti  Ganaa  Kertls.  —  Farquharson  v.  Cave, 
2  Coll.  Ch.  Cas.  356 ;  Matter  of  Masury,  28  N. 
Y.  App.  Div.  580,  aMrmed  159  N.  Y.  533;  Mat- 


ter of  Spaulding,  49  N.  Y.  App.  Div.  541, 
affirming  (Surrogate  Ct.)  22  Misc.  (N.  Y.)  420, 
affirmed  163  N.  Y.  607 ;  Matter  of  Mahlstedt 
67  N.  Y.  App,  Div.  176,  appeal  dismissed  171 
N.  Y.  652;  Matter  of  Bullard,  76  N.  Y.  App. 
Div.  207,  (Surrogate  Ct.)  affirming  37  Misc.  (N. 
Y.)  663;  Matter  of  Crosby,  (Surrogate  Ct.)  46 
N.  Y.  St.  Rep.  442;  Matter  of  Birdsall,  (Sur- 
rogate Ct.)  22  Misc.  (N.  Y.)  180;  Matter  of 
Crary,  (Surrogate  Ct.)  31  Misc.  (N.  Y.)  72; 
Stinger  v.  Com.,  26  Pa.  St  422. 

The  Words  "  in  Centsmplation  of  Death  **  do 
not  refer  to  the  general  expectation  which 
every  mortal  entertains,  but  rather  the  appre- 
hension which  arises  from  some  exisang  con- 
dition of  body  or  some  impending  peril.  Mat- 
ter of  Baker,  83  N.  Y.  App.  Div.  530. 

Gift  Vltbeat  TaloaUa  CeuU«ntlM.— Under 
Act  Cong,  June  30,  1864,  I  13a,  which  impose 
a  tax  upon  any  "  deed  of  gift  or  other  assurance 
of  title  made  without  valuable  or  adequate 
consideration,"  where  the  testator  provides  in 
bis  will  that  advances  which  shall  be  made  by 
him  shall  be  charged  as  such,  and  subsequently 
he  gives  land  to  his  son  in  execution  of  his 
intention  to  make  an  advance,  the  tax  is  levi- 
able. U.  S.  V.  Banks,  17  Fed.  Rep.  ^aa.  The 
tax  cannot  be  defeated  by  the  recital  of  a 
nominal  consideration  which  would  be  deemed 
valuable  only  in  the  technical  sense  of  that 
term,  because  the  statute  says  the  consideration 
must  not  only  be  valuable  but  adequate.  U.  S. 
V.  Hart,  4  Fed.  Rep.  292. 

6.  TraniftaB  to  Take  Elbet  at  Death  —  New 
For*.  — Matter  of  Edwards,  85  Hun  (N.  Y.) 
436;  Matter  of  Green,  153  N.  Y.  333,  revmrsing 
7  N.  Y.  App.  Div.  339 ;  Matter  of  Bostwick.  160 
N.  Y.  489,  affirming  38  N.  Y.  App.  Div.  323 ; 
Matter  of  Brandreth,  169  K.  Y.  437,  reversing 
S8  N.  Y.  App.  Div.  575 ;  Matter  of  Cornell, 
170  N.  Y.  423,  modifying  66  N.  Y,  App.  Div. 
162;  Matter  of  Ogsbuiy,  7  N.  Y.  App.  Div.  71 ; 
Matter  of  Masury,  38  N.  Y.  App.  Div.  580, 
affirmed  159  N.  Y.  532:  Matter  of  Edgerton,  35 
N.  Y.  App.  Div.  las.  aiSrmed  158  N.  Y.  671 ; 
Matter  of  Thome,  44  N.  Y.  App.  Div.  8,  revere 
ing  (Surrogate  Ct.)  27  Misc.  (N.  Y.)  624. 
appeal  dismissed  162  N.  Y.  338;  Matter  of 
Cruger,  54  N.  Y.  App.  Div.  405,  affirmed  166 
N.  Y.  602;  Matter  of  Miller,  77  N.  Y.  App. 
Div.  473,  reversing  ([Surrogate  Ct)  37  Misc. 
(N.  Y.)  449 ;  Matter  of  Sharer,  (Sarrogate  Ct) 
36  Misc.  (N.  Y.)  502- 

Pennsylvania.  —  Wright's  Appeal,  38  Pa.  St 
507 ;  Waugh's  Appeal,  78  Pa.  St  ^6 ;  Reish  v. 
Com.,  106  Pa.  St  531;  Seibert's  Appeal,  110 
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flf  i^VdBtmwt,  —  The  transfer  of  property  by  virtue  of  a  power  of 
appointment  contained  in  a  will  or  deed  is  taxable,  but  in  the  absence  of 
legislative  provision  otherwise,  if  the  beneficiaries  would  have  been  exempt  if 
the  transmission  had  been  directly  to  them  without  the  interposition  of  a 
power,  they  are  exempt  as  appointees.* 

^  Vatnitt  id  Estate  Created.  —  The  right  of  the  state  to  tax  successions  does 
not  depend  upon  the  nature  of  the  estate  which  the  transferee  receives. 
Estates  in  possession  or  expectancy,  gifts  of  the  corpus  or  of  the  income,  and 
estates  in  trust  are  alike  embraced  within  the  language  of  the  statutes.' 

6.  Amount  <d  Estate  Transferred.  —  Where  a  statute  imposes  the  tax  upon 
the  transfer  of  property  in  excess  of  a  certain  amount,  the  aggregate  amount 
passing  to  persons  not  specifically  exempted  determines  the  imposition  of  the 
tax,  and  not  the  specific  share  passing  to  the  individual.*  And  the  statute 
should  not  be  construed  as  exempting  a  ^rtain  fixed  amount  out  of  all  tax- 


Pa.  St.  329;  Dubois's  Appeal,  121  Pa.  St.  368; 
Lines's  Estate,  iS5  Pa>  St.  378;  Com.  v.  Kubn, 

2  Fa.  Co.  Ct.  348;  Mam's  Estate,  3  Pa.  Dist. 
33,  14  Pa.  Co.  Ct.  171  ;  Garman's  Estate,  3  Pa. 
Co.  Ct.  550;  McCormick's  Estate,  15  Pa.  Co. 
Ct.  631 ;  Riddle's  Estate,  45  Leg-  lot.  (Ps.) 
394- 

.Whtn  ProiMT^  b  Truthmd  la  Tnut  to  de- 
feat the  collater^  inheritance  tax,  the  trust  will 
be  held  valid  and  the  funds  transferred  will 
be  betd  liable  to  the  tax.  Baker  v.  Williamson, 
4  Pa.  St.  456;  Tritt  v.  Crotzer,  13  Pa.  St.  451- 

irnfaiaUsd  Covenant  for  Paynunt  Daring  Ufo. 
—  A  covenant  by  a  settlor  for  payment  of 
money  during  his  life  or  after  his  death,  being 
nnftdfilled  in  bit  lifetime,  is  a  "disposition  at 
death,"  within  a  succession-tax  act.  Atty.-Gen. 
V.  Montefiore,  21  Q.  B.  D.  461.  See  also  In  rt 
Higgins,  29  Cb.  D.  697. 

II  th*  Truisfar  Be  Aetnallj  Hade  In  tha  Ufe- 
tlms  of  the  grantor,  it  is  valid,  though  the  in- 
tention may  have  been  to  avoid  the  payment  of 
the  duty.  Lord  Advocate  v.  Galloway,  (1884) 
II  R.  (Sc.)  541. 

X.  Fsim  oi  ^ffointwant —  Matter  of  Cbolm- 
ondeley,  i  Cromp.  ft  M.  149;  Piatt  v.  Routh, 

3  Beav.  257;  Matter  of  Lovelace,  4  De  G,  &  J. 
340;  Matter  of  Wallop,  i  De  G.  j.  &  S.  656; 
Matter  of  Stewart,  a  Connoly  (N.  Y.)  281; 
Alexander's  Estate,  3  Pa.  L.  J.  Rep.  87,  4  Pa. 
L.  J.  448;  Com.  V.  Duffield,  12  Pa.  St.  277; 
Com.  V.  Williams,  13  Pa.  St.  29.  See  also 
Wallace's  Estate,  (Surrogate  CL)  18  Y.  St 
Rep.  387:  Matter  of  Clark,  i  Connoly  (N.  Y.) 
431 ;  Matter  of  Enston,  113  N.  Y.  174. 

8.  HatonofErtataOmtedlmmatsrial.  — Ayies 
V.  Chicago  Title,  etc.,  Co.,  187  111.  42;  Billings 
V.  People,  189  111.  472;  Matter  of  Stewart,  131 
N.  Y.  374 ;  Matter  of  Bushncll,  73  N.  Y.  App. 
Div.  335,  affirmed  172  N.  Y.  649;  In  re  Vinot, 
(Surrogate  Ct)  7  N.  Y.  Supp.  517;  Atty.-Gen. 
V.  Pierce,  6  Jones  £q.  (59  -N.  Car.)  340;  Thom- 
son's Estate,  5  W.  N.  C.  (Pa.)  14;  Williamson's 
Estate,  153  Pa.  St  514;  Christian's  Estate,  a 
Pa.  Co.  Ct.  91 ;  Matter  of  Johnson,  6  Dem.  (N. 
Y.)  146;  Commonwealth's  Appeal,  137  Pa.  St 
438;  Wharton's  Estate.  10  W.  N.  C.  (Pa.)  los; 
Bailey  v.  Drane,  96  Tenn.  16.  See  also  infra, 
this  title,  V.  When  Tax  Accrues. 

An  Eitatsfor  Life  is  taxable  although  the  will 
provides  that  sach  estate  may  be  ended  if  the 
life  tenant  marries.  Matter  of  Plum,  (Surro- 
gate  Ct)  37  Misc.  (N.  Y.)  466. 


Legacf  tabssqnently  tofrssssd  wltli  Tnut.  — 
A  legacy  absolute  in  its  terms,  but  which  is 
subsequently  impressed  with  a  trust  as  the  re- 
sult of  extrinsic  evidence,  is  nevertheless  sub- 
ject to  the  tax.  Matter  of  Edson,  38  N.  Y. 
App.  Div.  19,  affirmed  159  N.  Y.  568. 

i.  Amenta  AauNut  cf  BMate  Dstanninsa  Lia< 
UU^  to  nx.  —  Matter  of  McGhee,  105  Iowa  9 ; 
Matter  of  Miller,  5  Dem.  (N.  Y.)  133;  Matter 
of  Bliss,  6  N.  Y.  App.  Div.  193;  Matter  of  Hall, 
88  Hun  (N.  Y.)  68;  Taylor's  Estate,  (Surro- 
gate Ct.)  6  Misc.  (N.  Y.)  377  ;  Matter  of  Weed, 
(Surrogate  Ct)  10  Misc.  (N.  Y.)  628;  Matter 
of  De  Graaf,  (Surrogate  Ct)  24  Misc.  (N.  Y.) 
147;  Matter  of  Curtis,  (Surrogate  Ct.)  31 
Misc.  (N.  Y.)  83;  Matter  of  Rosendahl,  (Sur- 
rogate Ct)  40  Misc.  (N.  Y.)  543;  Matter  of 
Garland,  (Surrogate  Ct)  40  Misc.  (N.  Y.)  579; 
Matter  of  Hoffman,  143  N.  Y.  337,  modifying 
76  Hun  (N.  Y.)  399;  Matter  of  Corbett,  171 
N.  Y.  S16,  afHrming  55  N.  Y.  App,  Div.  124, 
reverting  (Surrogate  Ct.)  32  Misc.  (N.  Y.)  120; 
Matter  of  Conklin,  (Surrogate  Ct.)  39  Misc. 
(N.  Y.)  771 ;  In  re  Inheritance  Tax,  5  Ohio 
Dec  555;  Howell's  Estate,  10  Pa.  Co.  Ct  a3S, 
147  Pa.  St  164;  Mixter's  Estate,  10  Pa.  Co.  Ct 
409;  Dixon  V.  Ricketts,  (Utah  1903)  72  Pac 
Rep.  947;  Black  v.  State,  113  Wis.  sos,  90  Am. 
St.  Rep.  853. 

Contra  Doelsioiii. —  Ayres  v.  Chicago  Title, 
etc.,  Co.,  187  111.  43;  Matter  of  Smith,  5  Dem. 
(N.  Y.)  90;  Matter  of  Hopkins,  6  Dem,  (N. 
Y.)  I ;  Matter  of  McCready,  6  Dem.  (N.  Y.) 
292;  Matter  of  Sterling,  (Surrogate  Ct.)  9 
Misc.  (N.  Y.)  324:  Matter  of  Skillman,  (Sur- 
rogate Ct)  10  Misc.  (N.  Y.)  €43;  McVean  v. 
Sheldon,  48  Huo  (N.  Y.)  163 ;  Matter  of  Cager, 
III  N.  Y.  343,  affirming  46  Hun  (N.  Y.)  657; 
Matter  of  Howe,  112  N.  Y.  100,  affirming  48 
Hun  (N.  Y,)  235 ;  Com.  v.  Kerchner,  24  W.  N. 
C.  (Pa.)  260.  See  also  Att7.-Gen.  v.  Aberdare,* 
(1892)  3  Q.  B.  685. 

Ths  Tsdaral  AaC  of  1B98  imposing  a  progres- 
sive tax  on  legacies  above  $10,000  in  value  is 
to  be  construed  as  imposing  the  tax  on  the 
particular  legacies  and  not  on  the  whole  per- 
sonal estate,  and  therefore  the  progressive  rate 
depends  upon  the  amount  of  each  individual 
legacy  and  not  upon  the  amount  of  the  whole 
estate  devised.  Knowlton  v.  Moore,  178  U.  S. 
41. 

A  Xsgaer  ^  iu>  Xtu  Fiva  Eudnd  DoUars 

payable  at  the  end  of  one  year  docs  not  bear 
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able  estates,  but  merely  as  exempting  estates  of  a  less  ftffiottflt  !n  total  Value 
from  any  tax  whatever.* 

6.  Situs  of  Property  Tranafbrred  —  a.  Real  Property.  —  The  uniform 
rule  is,  that  a  tax  can  be  assessed  upon  the  succession  to  real  estate  only 
when  such  realty  is  situate  within  the  borders  of  the  taxing  state.*  And  if 
the  property  be  so  situated,  It  is  immaterial  whether  the  person  dying  seized 
or  possessed  thereof*'  or  the  person  to  Whom  it  is  transferred,'  be  a  resident 
or  nonresident  of  the  state.  If  the  realty  be  situate  without  the  state,  the 
conversion  of  the  same  into  personalty  after  the  death  of  the  decedent  will 
not  alter  the  rule.* 

b.  Personal  Property.  —  In  England  the  situs  of  personal  property  has 
been  deemed  Immaterial,  the  question  of  liability  being  determined  by  the 
regulation  of  the  succession,  tf  the  English  law  governed  the  succession, 
duty  was  payable;  where  the  MCCesMon  was  not  governed  by  that  law,  then 
no  duty  was  payable,  even  though  the  property  was  situate  in  England.* 


interest  until  after  one  year  from  the  deatk  of 
the  testator,  and  therefore  is  not  subject  to  the 
tax,  as  its  fair  market  value  is  not  equal  to 
five  hundred  dollars.  Peck's  Estate,  (Surrogate 
Ct)  34  Abb.  a.  Cas.  (N.  Y.)  365,  a  Connoly 
(N.  Y.)  201 ;  Hatter  of  Underbill,  a  Conno^ 
(N.  Y.)  a6z.  Contra.  Matter  of  Bird,  a  CoD- 
noly  (N.  Y.)  376. 

Valtte  of  Sqnitf  Of  BsdenipCloa.  —  Where  land 
devised  to  a  collateral  relative  Is  subject  to  a 
mortgage,  and  the  value  of  the  equiQr  in  the 
premises  is  found  to  be  less  than  five  hundred 
dollars,  the  tax  cannot  be  assessed.  Matter  of 
Kene,  (Surrogate  Ct.)  8  Misc.  (N.  Y.)  102. 

b  Ontario,  the  word  "  property "  used  in  the 
statnte  in  connection  witn  ue  "aggregate 
value "  of  the  estate  refers  only  to  property 
situate  within  that  province.  Re  Renfrew,  49 
Ont.  s66- 

1.  Xlnlmnm  Amount  Hot  to  Be  Exempted  from 
All  Estates.  —  Herriott  v.  Bacon,  1 10  Iowa  343 ; 
Gilbertson  v.  McAuley,  117  Iowa  S";  Matter 
of  Sherwell,  las  N.  Y.  376,  reversing  (Surro- 
gate Ct.)  II  N.  Y.  Siq>p.  897;  State  v.  Alston, 
94  Tenn.  674.  Compare  In  re  Inheritance  Tax, 
S  Ohio  Dec.  555 ;  Atty.-Gen.  v.  Sears,  3a  N. 
Bruns.  412. 

8.  BMdty  Knat  Be  Within  Taziag  State.  ^ 

/«  re  Weaver,  1 10  Iowa  328 ;  Lorillard  V.  Peo- 
ple, 6  Dem.  (N.  Y.)  368;  Stanton's  Estate,  3 
Pa.  Dist.  371;  Hood's  Estate,  zt  Pa.  St.  106; 
Com.  V.  Coleman,  53  Pa.  St.  468;  Drayton's 
Appeal,  61  Pa.  St.  173;  Bitttnger'a  Esute,  lag 
Pa.  St  338;  t>el  Busto's  Estate,  az  W.  N.  C. 
(Pa.)  Ill;  Commonwealth's  Appeal,  34  W.  N. 
C.  (Pa.)  373. 

k  IiOgaoy  ChargAd  on  Land  is  regarded  as 
locally  situate  in  the  country  where  the  land  is, 
and  Is  subject  to  succession  duty  there.  Thom- 
*  son  V.  Advocate  Gen.,  13  CI.  ft  F.  23. 

S.  Oomloil  of  TrucfOTrez  Immaterial.  —  Stan- 
ton's Estate,  3  Fa.  Dist.  371;  WilUamson's 
Estate,  II  Pa.  Co.  Ct  335;  Miller  v.  Com., 
Ill  Pa.  St  321;  Com.  V.  Coleman,  53  Pa.  St 
468;  Drayton's  Appeal,  61  Pa.  St  173;  Orcutt's 
Appeal,  97  Pa.  St  179;  Hale's  Estate,  161  Pa. 
St  181 ;  In  re  Handley,  181  Pa.  St  339;  Matter 
of  Clark,  2  Connoly  (N.  Y.)  183;  Matter  of 
Enston,  5  Dem.  (N.  Y.)  93,  46  Hnn  (N.  Y.) 
506;  In  re  Vinot,  (Surrogate  Ct)  7  N.  Y.  Supp. 
517;  Matter  of  Swift  137  N.  Y.  77;  In  re 
Speers,  6  Ohio  Dec  398,  4  Ohio  N.  P.  238. 


A  Boat  Charge  is  real  estate,  and  therefore 
within  the  operation  of  a  succession  tax  stat- 
ute, notwithstanding  the  deceased  owner  had 
a  foreign  domidl.  Cliatfield  v.  Berchtoldt,  L. 
R.  7  Ch.  192. 

4,  Domleil  of  Traasferoo  ImmfttariaL — BH- 
tlflger's  Estate,  129  Pa.  St.  338. 

0.  Convarslon  of  Realty  Boos  Kot  Change  BnU. 
—  Custance  v.  Bradshaw,  4  Hare  315;  In  re 
Weaver,  110  Iowa  328;  Matter  of  Swift  i37 
N.  Y.  77,  modifying  a  Connoly  (N.  Y.)  644. 
See  also  Matson  v.  Swift  8  Beav.  368;  Hatter 
of  De  Lancey,  L.  R.  4  Exch.  345. 

Later  Kngltth  Dseislons,  while  apparently  to 
the  contrary,  are  not  in  point  as  the  lancb  In 
question  were  not  actaally  foreign  to  the  British 
Empire.  Atty.-Gen.  v.  Holford,  1  Price  426; 
Williamson  v.  Advocate  Gen.,  10  CI.  ft  F.  i ; 
Atty.-Gen.  v.  Lomaa,  L.  R,  9  Exch.  29;  PoHks 
V.  Steven,  L,  R.  10  Eq.  I78;  Stokes  v.  Ducror, 
62  L.  T.  K.  S.  176;  Atty.-Gen.  v.  Hubbuck,  lo 
Q.  B.  D.  488;  Atty.-Gen.  v.  Bronning,  8  H.  L. 
Cas.  343;  Atty.-Gen.  v.  Aitesbttry,  13  App.  Cas. 
673. 

tn.  foonqrlTftiila  the  rule  Is  somewhat  modi- 
fied. Where  the  testator  peremptorily  directs 
a  sale  of  the  land  and  the  distribution  of  tlie 
proceeds,  the  conversion  dates  from  the  instant 
of  death,  and  the  proceeds  are  subject  to  the 
tax.  Miller  V.  Com.,  111  Pa.  St  321 ;  William- 
son's Estate,  153  Fa.  St  508,  ti  Pa.  Co.  Ct 
335;  Coleman's  Estate,  159  Pa.  St  331. 

Where,  however,  the  conversion  Is  not  fo- 
perative,  but  only  permissive,  and  rests  in  the 
discretion  of  the  executors  or  others.  It  does 
not  become  operative  tmtil  the  exercise  of  the 
discretion,  and  in  the  meantime  the  land  retains 
its  normal  character.  Drayton's  Appeal,  61 
Pa.  St  173;  Miller  v.  Cora.,  rii  Pa.  St  321. 

A  Fortiori,  where  the  conversion  though  im- 
perative is  not  in  prtesenti  but  in  future,  it  goes 
into  effect  only  from  the  bap^alng  of  tlie 
stipulated  contingency.  In  re  Haa<Bey,  i8f  Ps. 
St  339;  Hale's  Estate,  161  Pa.  St  181,  3  P»- 
Dist.  84. 

«,  TeraoBal  Property— EngUdi  KbI*.— Wal- 
lace V.  Atty.-Gen.,  L,  R.  i  Ch.  i ;  Thomson  *. 
Advocate  Gen.,  12  O.  &  F.  i.  See  also  At^.- 
Gen.  V,  Cockerell,  1  Price  165;  Atty.-G«ii*  v. 
Beatson,  7  Price  560 ;  Logan  V.  Fairlie,  *  Sim. 
&  5l  384,  I  Myl.  ft  C  59 :  Home  v.  Jadtson,  8 
Bligb  N.  S.  IS ;  Jackson  v.  Forbes,  a  Cton^.  ft 
346  Volume  XXVII. 


Digitized  by 


Google 


SueMdou  TuabU. 


SUCCESSION  TAXES,    tttu  of  Prspwty  Xraiutenl. 


In  the  United  States  this  rule  seems  to  have  been  followed  only  by  the  fede- 
ral courts  in  construing  the  war  revenue  acts  of  1864  and  1898.*  In  the  state 
courts,  the  doctrine  is  adhered  to  that  the  situs  of  personal  property,  as  well 
as  of  real  property,  governs  the  liability  to  tax  of  the  succession  thereto.* 
But  the  decisions  are  by  no  means  harmonious  as  to  the  principles  by  which 
the  situs  of  personalty  is  to  be  determined.  In  the  case  of  a  resident  deced- 
ent leaving  personal  property  without  the  state,  it  is  agreed  that  such  prop- 
erty follows  the  domicil  of  the  owner  and  that  the  succession  to  the  same  Is 
taxable  in  the  latter  state.'  In  the  case,  however,  of  a  nonresident  decedent 
leaving  personal  property  within  the  state,  the  maxim  mobilut  sequuntur 
personam  does  not  prevail,  and  the  situs  of  the  personalty  depends  upon 
whether,  from  its  nature,  the  pi-operty  can  said  to  be  actually  "  within  " 
the  state.* 


J.  382 ;  Arnold  v.  Arnold,  a  Myl.  &  C.  356 ; 
Atty.-Gen.  v.  Forbes,  2  O.  &  F.  48;  Forbes  v. 
Steven,  L.  R.  10  Eq.  i?8 ;  Matter  of  Lovelace,  4 
De  G.  &  J.  340;  /»  re  Smith,  12  W.  R.  933! 
In  re  Badart,  L.  R.  10  Eq.  288 ;  Lyall  v.  Lyall, 
L.  R.  15  Eq.  1 ;  Atty.-Gen.  v.  Campbell,  L.  R.  5 
H.  L.  534;  In  re  Cigala,  7  Cb.  D.  351 ;  In  re 
Capdevielle,  3  H.  &  C.  985 ;  Matter  of  Wallop,  i 
De  G.  J.  &  S.  656,  12  W.  R.  587;  Hamilton  v. 
Dallas,  I  Ch.  D.  257;  Harding  v.  Stamp  Com'rs, 
C1898)  A.  C.  769. 

Departure  from  Znffland  with  intent  to  acquire 
a  new  domicil  will  not  relieve  from  legacy  duty, 
unless  the  new  domicil  is  actually  obtained. 
Atty.-Gen.  v.  Dunn,  6  M.  &  W.  526 ;  Atty.-Gen. 
V.  Napier,  6  Exch.  217;  Hodgsoo  v.  De  Beati- 
dtesne,  13  Moo.  P.  C.  285 ;  Atty.*Gea,  «.  Blucber 
de  Wahtstatt,  3  H.  ft  C.  374  i  »  Tootal, 
23  Ch.  D.  532;  In  re  Capdevielle,  s  H.  ft  C. 
585. 

1.  Fodaral  Act  of  1864.  —  U.  S.  v.  Morris,  27 
Fed.  Rep.  341;  U.  S.  v.  Hunnewell,  13  Fed. 
Rep.  617. 

Tedml  Aot  tA  1898.  —  Moore  v.  Rockgaber, 
184  U.  S.  593.  114  Fed.  Rep.  zoao,  104  Fed. 

Rep.  947- 

S.  Htni  of  Fsrwnultj  lletormlBM  LUMUty  to 

Tax.  —  In  re  Weaver,  110  Iowa  328;  State  v. 
Dalrymple,  70  Md.  294 ;  Alvany  v.  Powell,  2 
Jones  Eq.  (55  N.  Car.)  51;  State  v.  Brim,  4 
Jones  Eq,  (57  N.  Car.)  300;  In  re  Speers,  6 
Ohio  Dec.  398,  4  Ohio  N.  P.  238;  Hood's  Es- 
tate, 21  Pa.  St.  106;  Del  Busto'a  Estate,  23  W. 
N.  C.  (Pa.)  Ill;  Orcntt's  Appeal,  9?  P>*  St 
179- 

"Babigr  la  Tlils  State,*'  when  used  In  a  stat- 
ute, refers  to  the  property  and  not  to  the  de- 
cedent. State  V.  Dalrymple,  70  Md.  294 ;  Com. 
V.  Smith,  5  Pa*  St  141;  /»  re  Short,  16  Pa. 
St.  63. 

Beitdeneo  of  TranaferM  Zmmatvlal.  —  Hatter 
of  Green,  153  N.  Y.  223. 
t.  Tmnaltf  of  Barideat  Sootdest  Without 

State.  —  Thomson  v.  Advocate  Gen.,  12  CI.  & 

F.  i;  State  v.  Dalrymple,  70  Md.  298;  Matter 
of  Corning,  (Surrogate  Ct.)  3  Miac.  (N.  Y.) 
r6o;  Matter  of  Dingman,  66  N.  Y.  App.  Div. 
228;  Matter  of  Swift,  137  N.  Y.  77;  In  re 
Short,  iff  Pa.  St.  63 ;  Orcutt's  Appeal,  97  Pa. 
St.  184;  Bittinger's  Estate,  139  Pa.  St.  33S; 
Lines'a  Estate,  155  Pa,  St.  378;  Miller's  Es- 
tate, 182  Fa.  St.  157- 

mm  fanoaslty  Ecoeeded  by  Debtf,  — A  de- 
cedent*!  penonal  estate  in  another  state  is  not 
UaUc  to  be  taxed  when  hii  debu  there  exceed 


the  amount  thereof.    Com.  v.  Coleman.  52  Pa. 

St.  468. ' 

4.  Froportr  "Wlthla"  the  BUU  —  Maryland. 
—  State  V.  Dalrymple,  70  Md.  297.  See  also 
Baltimore  v.  Stirling,  29  Md.  48 ;  Citizens'  Nat. 
Bank  v.  Sharp,  53  Md.  521. 

Mauttchuseut.  —  Callahan  v.  WoodMdge, 
171  Mass.  595. 

New  York.  —  In  re  Vioot,  (Surrogate  Ct.)  7 
N.  Y.  Supp.  517;  Matter  of  Bishop,  82  N.  Y. 
App.  Div.  112;  Matter  of  Romaine,  127  N.  Y. 
80,  aifirming  58  Han  (N.  Y.)  109;  Matter  of 
James,  144  N.  Y.  6,  aMrmxng  77  Hnn  (N.  Y.) 
211;  Matter  of  Phipps,  77  Hun  (N.  Y.)  325, 
aMrmed  143  N,  Y.  641 ;  Matter  of  Burr,  (Sur- 
rogate Ct.)  16  Misc.  (N.  Y.)  89;  Matter  of 
King,  (Sorrogate  Ct.)  30  Misc.  (N.  Y.)  575; 
Matter  of  Thomas,  (Surrogate  Ct.)  39  Miac. 
(N.  Y.)  136. 

Under  the  New  York  Act  of  tSSj  property 
of  a  nonresident  decedent  left  in  this  state  at 
his  death  was  not  taxable.  Matter  of  Enston, 
113  N.  Y.  174,  reversing  46  Hun  (N.  Y.)  506. 
5  Dem.  (N.  Y.)  93;  In  re  Hall,  (Supm.  Ct 
Gen.  T.)  8  N.  Y.  Sttpp.  5S6,  55  Hun  (N.  Y.) 
609.  Compare  Matter  of  Tulane,  51  Hun  (N. 
Y.)  213.  The  Act  of  iSSf  was  intended  to 
subject  the  succession  to  the  personal  property 
of  a  nonresident  decedent  to  taxation.  But 
such  latter  act  did  not  operate  to  confer  Juris- 
diction on  the  surrogate's  court  to  proceed  to 
tax  such  property.  Its  jurisdiction  was  limited 
to  cases  in  which  a  nonresident  decedent  left 
teal  estate  within  the  county.  Thus  the  effect 
was  that  no  tax  could  be  imposed,  as  there  was 
no  method  for  assessing  and  collecting  the 
same.  As  to  personal  property  within  this  state 
belonging  to  nonresident  decedents,  the  succes- 
sion is  under  the  law  of  a  foreign  state  and  that 
succession  cannot  be  taxed  by  this  state.  In 
such  case  the  right  of  the  state  to  impose  a  tax 
Is  based  on  its  dominion  over  the  property  situ- 
ate within  its  territory.  The  Act  of  i8p6  con- 
fers furiadiction  on  die  surrogate's  court  over 
property  of  nonresident  decedents  within  its 
territory,  and  in  a  case  where  the  property  of  a 
nonresident  was  taken  from  the  state  before  the 
enactment  of  the  Act  of  1896,  there  was  no 
authority  to  impose  the  tax.  Matter  of  Em- 
bury, 19  N,  Y.  App.  Div.  214,  affirmed  154  N.  Y. 
746.  See  also  Matter  of  Pettit,  65  N.  Y.  App. 
Dir.  30,  affirmed  171  N.  Y.  654. 

North  Carolina, —  State  v.  Brevard,  Phil.  Eq. 
(fia  N.  Car.)  141. 
In  Penns^vtufia  a  diatitiGtioii  has  been  made 
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Dslta.  —  Thus,  the  situs  of  a  debt  being  the  domicil  of  the  creditor,  debts 
due  to  a  nonresident  decedent  from  resident  debtors  cannot  be  said  to  be 
within  the  state,*  while  debts  due  to  a  resident  decedent  from  a  nonresident 
debtor  are  regaixled  as  so  situated.*  And  the  rule  in  either  case  is  not  affected 
by  the  fact  that  the  debts  are  secured  by  mortgages  upon  realty.* 

Depositi.  —  A  deposit,  though  strictly  a  debt,  is  nevertheless  considered  to 
be  a  tangible  chattel  for  the  ipurpose  of  imposing  a  succession  tax,  and  its 
situs  is  regarded  as  being  the  place  where  it  is  actually  found,  irrespective  of 
the  domicil  of  the  depositor.^ 

.oorpmto  StodL  —  In  legal  contemplation,  the  property  of  the  shareholder, 
as  represented  by  certificates  of  stock,  is  where  the  corporation  exists,  and 
therefore  the  capital  stock  of  a  domestic  corporation  is  considered  as  having 
a  situs  within  the  home  state,  even  though  the  owner  be  a  nonresident  and 
the  stock  be  in  his  possession  without  the  state  at  the  time  of  his  death.*  As 
to  stock  of  foreign  corporations,  however,  its  physical  presence  within  a  state 
apparently  gives  it  a  situs  there  for  the  purpose  of  this  tax.* 

Gorpomte  Bandi.  —  The  situs  of  bonds,  either  of  domestic  or  foreign  corpora- 
tions»  is  the  place  where  they  are  physically  located  at  the  time  of  the 
owner's  death.' 


between  tangible  and  intangible  property,  and 
the  genera]  rule  is  that  intangible  personal  prop- 
erty of  a  nonresident,  such  as  bonds,  mortgages, 
and  other  choses  in  action,  is  governed  ^is  to  its 
situs  by  the  domicil  of  the  owner,  and  hence 
such  property  is  not  subject  to  collateral  ioherit- 
ance  tax  because  it  is  not  situate  within  the 
state.  Small's  Estate,  151  Pa.  St.  i,  afSrmini  11 
Pa.  Co.  Ct  I ;  Orcutt's  Appeal,  97  Pa.  St.  179; 
Del  Busto's  Estate,  aa  W.  N.  C.  (Pa.)  in.  But 
if  such  property  is  in  the  state  not  merely  for 
temporary  safekeeping,  but  is  in  the  hands  of 
accents  for  the  purpose  of  transacting  business 
with  it  to  the  extent  of  investment  and  rein- 
vestment, and  it  has  never  actually  been  out  of 
the  commonwealth,  this  is  suihcient  to  give  the 
pniperQr  an  actual  situs  independoit  of  and  con- 
trary to  its  constructive  and  fictioDsI  situs  at  tbe 
domicil  of  the  owner.  Lewis's  Estate,  303  Pa. 
St.  211.  See  also  Weaver's  Estate,  4  Pa.  Dist. 
260;  Stanton's  Estate,  3  Pa.  Dist.  371. 

In  Quebec  the  doctrine  prevails  that  property 
of  a  movable  nature  accompanies  the  person  of 
the  owner,  and  property  consisting  of  bank 
shares  and  money  loaned,  though  actually  within 
tbe  province  at  the  time  of  tbe  death  of  the 
nontesident  owner,  is  not  chargeable  with  duty. 
Lambe  v.  Manual,  18  Quebec  Super.  Ct.  184. 

In  British  Columbia  property  must  be  actually 
situated  within  the  province.  A  situs  existing 
merely  by  legal  iiction  is  not  contemplated  by 
the  statute.  Re  Templeton,  6  British  Columbia, 
180. 

1.  Debts  Doe  to  Vonreddent  Secedeot. —  Black- 
stone  V.  Miller,  t88  U.  S.  189 ;  Matter  of  Phipps, 
77  Hun  (H.  Y.)  335.  e^rmed  143  N.  Y.  641- 
Compare  Matter  of  Thomas,  (Surrogate  Ct.)  3 
Misc.  (N.  Y.)  388;  Atty.-Gen.  v.  Newman.  31 
Ont.  340. 

2.  Debts  Due  from  RonreeideBt  Deeedent.  — 
Stanton's  Estate,  15  Pa.  Co.  Ct.  17;  Matter  of 
Coming.  (Surrogate  Ct.)  3  Misc.  (N.  Y.)  160. 

8.  JLo^-  fl^talrn  Where  Debt  Seonred  by  Xort- 
gvtt.-  Matter  of  Preston,  75  N.  Y.  App.  Div. 
350.  affirming  (Surrogate  Ct.)  37  Misc.  (N.  Y.) 
336 ;  Matter  of  Coming,  (Surrogate  Ct.)  3  Misc.' 
(N.  Y.)  160;  Stanton's  Estate,  15  Fa.  Co.  Ct. 


17.  But  see  Matter  of  Qark,  a  Connoly  (N. 
Y.)  183. 

4.  Bitos  of  Deposits.  —  Atty.-Gen.  v.  Newman, 
31  Ont.  340,  I  Ont.  L.  Rep.  511  ;  Blackstone  v. 
Miller,  188  U.  S.  189:  Matter  of  Clark,  2  Con- 
noly (N.  Y.)  183;  Matter  of  Burr  (Surrogate 
Ct)  16  Misc.  (N.  Y.)  89;  Matter  of  Blapk-itone, 
69  N.  Y.  App.  Div.  137  reversing  (Surrogate 
Ct.)  35  Misc.  (N.  Y.)  S85,  oMrmed  171  N.  Y. 
683;  Matter  of  Houdayer,  150  N.  Y.  37,  55 
Am.  St.  Rep.  643,  reversing  3  N.  Y.  App.  Div. 
474. 

Bole  Does  Hot  Obtain  When  Deposit  Is  Tempo- 
rary.—  Matter  of  Leopold,  (Surrogate  Ct.)  35 
Misc.  (N.  Y.)  369. 

Knle  Does  Not  Obtain  When  Both  Depositor  and 
Bulnr  Are  Honresldents.  —  Matter  of  Bentley, 
(Surrogate  Ct.)  31  Misc.  (N.  Y.)  656. 

5.  Btoofc  of  Domestio  Corporation  Owned  by  Ton- 
reeldent. —  Matter  of  Bronson,  150  N.  Y.  i, 
55  Am.  St  Rep.  632,  modifying  i  N.  Y.  App. 
Div.  546;  Matter  of  Fitch,  160  N.  Y.  87,  aMrm- 
ing  39  N.  Y.  App.  Div.  609,  (Surrogate  Ct) 
26  Misc.  (N.  Y.)  353 :  In  re  Leavitt,  (Surrogate 
Ct)  4  N.  Y.  Supp.  1 79 ;  Matter  of  Pullman,  46 
N.  Y.  App.  Div.  574;  Matter  of  Newcomb,  71 
N.  Y.  App.  Div.  606,  affirmed  173  N.  Y.  608; 
Matter  of  Bushndl,  73  N.  Y.  App.  Div.  335, 

'affirmed  172  N.  Y.  649. 

Bole  Obtains  as  to  National  Bank  Looated  in 
State.  —  Greves  Shaw,  173  Mass.  205;  Mat- 
ter of  Cushing,  (Surrogate  Ct)  40  Misc.  (N. 
Y.)  505. 

A  Life  Insnranoe  Folioy  taken  out  by  a  non- 
resident in  a  New  York  company  is  not  sub- 
ject to  the  tax.    Matter  of  Abbett,  (Surrogate 

Ct)  39  Misc.  (N.  Y.)  567. 

6.  ttook  of  TorelgitiCorporatlon  Within  State.  — 

Matter  of  Whiting.  150  N.  Y.  27,  SS  Am.  St 
Rep.  640,  affirming  2  N.  Y.  App.  Div.  590;  Mat- 
ter of  Morgan,  150  N,  Y.  35,  affirming  z  N.  Y. 
App.  Div.  619.  Compare  Matter  of  Bishop,  83 
N.  Y.  App.  Div.  112;  Matter  of  Thomas,  (Sur- 
rogate Ct)  3  Misc.  (N.  Y.)  388. 

7.  Corporate  Bonds.  —  Matter  of  Whiting,  150 
N.  Y.  37,  55  Am.  St.  Rep,  640,  affirming  3  N. 
Y.  App.  Dtv.  590:  Matter  of  Morgan,  150  N. 
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7.  Exempt  SuoceBBions — a.  Relatives  AND  CONNECTIONS.  —  The  statutes 
generally  exempt  from  the  tax  the  transfer  of  personal  property  under  a 
certain  amount  in  value  and  of  real  property  of  any  value  when  made  to  the 
father,  mother,  husband,  wife,  child,  brother,  sister,  wife  or  widow  of  a  son 
or  the  husband  of  a  daughter,  adopted  or  acknowledged  child^  or  lineal 
descendant  of  the  decedent  or  grantor.* 

TOb.  —  The  transfer  to  a  wife  of  a  certain  sum  in  satisfaction  of  her  right 
of  dower  is  not  taxable,  whether  such  transfer  be  made  by  virtue  of  a  bequest 
in  lieu  of  dower  '  or  in  settlement  of  the  wife's  claims  in  opposition  to  the 
will.'  Where  a  wife  is  given  an  estate  upon  the  express  condition  that  she 
pay  therefrom  certain  legacies,  such  legacies  are  in  fact  direct  and  are  subject 
to  the  tax.* 

Widow  of  Son.  —  Under  a  statute  exempting  legacies  to  the  widow  of  the 

son,  a  legatee  who  once  stood  in  that  relation  to  the  testator,  but  who  remar- 
ried before  receiving  the  legacv,  is  no  longer  within  the  description  and  is 
subject  to  the  tax." 

Hoibutd  of  i>t.iigiit«r.  —  Under  the  exemption  of  the  husband  of  a  daughter 
from  the  tax,  it  is  immaterial  that  the  daughter  died  before  her  parent,*  or 
that  the  husband  has  remarried.* 

Uml  DoMMtdaats.  —  The  words  '  lineal  descendants  "  are  restricted  to  the 
descendants  of  the  decedent  or  grantor,  and  do  not  include  the  descendants 
of  brothers  and  sisters  or  other  persons  exempted  from  the  tax.* 


Y.  35,  affirmme  a  N.  Y.  App.  Div.  619;  Matter 
of  Pullman,  46  N.  Y.  App.  Div.  574 ;  Matter  of 
Bronson,  iso  N.  Y.  t,  55  Am.  St.  Rep.  633, 
See  also  Matter  of  Gibbea,  84  N.  Y.  App.  Div. 
Sio,  aXrmed  176  N.  Y.  $6$.  Contra,  Orcatt's 
Appeal,  97  Pa.  St.  179. 

1.  See  the  various  statutes. 

Tho  Kostana  Statate  of  1897  does  not  stib- 
ject  to  the  tax  a  devise  of  real  estate  to  the 
widow.    Htads  v.  Wilcox,  22  Mont  4. 

The  OUo  StatBtt  exempts  nieces  and  nephews 
of  the  decedent,  but  such  exemption  does 
not  extend  beyond  the  children  of  the  testator's 
brothers  and  sisters,  and  therefore  does  not 
include  nieces  of  the  consort  or  grandnieces. 
Bates's  Estate,  5  Ohio  Dec.  547. 

Trast  in  Favor  of  Exempt  Person.  —  Where  a 
bequest  was  made  to  an  executor  individually 
on  his  promise  to  hold  the  same  for  the  tes- 
utrix's  broUier,  the  trust  being  an  enforceable 
one  will  be  recognized  as  for  the  said  brother, 
and  the  partial  exemption  allowed  him  under 
the  New  York  laws  will  be  allowed.  Matter  of 
Farley,  (Surrogate  Ct.)  15  N.  Y.  St.  Rep. 
727- 

5.  BeqaMt  In  Lira  of  Dower.  —  Matter  of 
Daniell,  (Surrogate  Ct.)  40  Misc.  (N.  Y.)  329. 
Compare  Atty.-Gen.  v.  Henniker,  7  Exch.  331 ; 
Sweeting  v.  Sweeting,  i  Drew  331.  See  also 
Matter  of  De  Graaf,  (Surrogate  Ct.)  24  Misc. 
(N.  Y.)  147,  holding  that  a  gift  of  personal 
property  to  the  wife  as  a  consideration  for  a 
release  of  her  dower  in  real  estate  is  taxable, 
as  such  interest  in  real  estate  not  subject  to 
the  tax,  or  to  the  testator's  disposition,  cannot 
be  discharged  from  the  personal  property  and 
the  state  thereby  lose  tlie  benefit  of  the  tax 
upon  the  latter. 

8.  Commonwealth's  Appeal,  34  Pa.  St.  204. 
Compare  Billings  v.  People,  i8q  III.  47a. 
4,  Nieman's  Estate.  131  Pa.  St,  346. 
f.  Com.  V.  Powell.  51  Pa.  St.  438. 

6.  Matter  of  Woolsey,  (Surrogate  Cl)  19 


Abb.  N.  Gas.  (N.  Y.)  232 ;  Matter  of  McGarvey, 
6  Dem.  (N.  Y.)  145. 

7.  Matter  of  Ray,  (Surrogate  Ct.)  13  Misc. 
(N.  Y.)  480. 

An  Anaoity  to  the  Son-ln-Law,  for  the  Vat  of 
His  Children  and  not  for  his  individual  use,  is 
not  taxable.    Morris's  Estate,  1  Pa.  Dist.  818. 

8.  Matter  of  Miller,  45  Hun  (N.  Y.)  344. 
aMrtning  s  Dem.  (N.  Y.)  133;  Matter  of  Jones, 
5  Dem.  (N.  Y.)  30;  Matter  of  Smith,  5  Dem. 
(N.  Y.)  90. 

Orandmether  Vot  Exempt.  —  McDowell  v. 

Addams,  45  Pa.  St.  430. 

Effisct  of  Beqnwt  to  Leave  Devlaed  Property  to 
Llneals.  —  Lisle's  Estate,  22  Pa.  Super.  Ct.  263. 

A  Leasehold  Interest  in  Land  is  personal  prop- 
erty within  the  meaning  of  the  Transfer  Tax 
Act  which  taxes  personal  property  descending 
to  a  lineal  descendant  when  of  the  value  of  ten 
thousand  dollars  and  over ;  and  it  Is  immaterial 
that  there  may  be  buildings  upon  snch  land  re- 
served to  the  tenant  by  the  lease  and  assessable 
against  him  as  land.  Matter  of  Althanse,  63 
N.  Y.  App.  Div.  253,  aMrmed  168  N.  Y.  670. 

Where  a  Devise  to  a  Lineal  Descendant  is 
charged  with  an  annuity  to  a  collateral  relative 
the  latter  is  subject  to  the  tax.  Ih  re  Lea,  194 
Pa.  St.  524. 

Appointment  of  Lineal  DMoenduita.  —  Where 
a  testator  devises  his  estate  in  trust  to  his 
daughter  with  a  power  of  appointment  to  her 
by  will  of  those  who  shall  receive  the  same 
after  her  death,  and  she  appoints  lineal  de- 
scendants of  her  father,  such  descendants  are 
considered  to  take  under  the  first  will,  and 
being  lineal  descendants  are  not  subject  to  the 
tax.    Com.  V.  Williams,  13  Pa.  St.  29. 

Appropriation  of  Besldent  Proper^  to  UneaU. 
—  Where  a  testator  dies  in  a  foreign  country 
leaving  property  within  New  York,  the  execu- 
tors may  appropriate  that  property  situated 
abroad  to  the  payment  of  legacies  to  collaterala, 
and  Aiay  lenvp  thp  property  situated  in  the 
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Aaoptdd  ouu.  —  The  word  "children**  in  a  statute  does  not  include 

adopted  children,  and  devises  to  the  latter  are  not  exempt  unless  the  statute 
expressly  so  enacts.  *  Nor  does  a  special  act  conferring  upon  an  adopted  cliild 
the  right  of  inheritance  release  his. estate  from  the  tax.*  Where  adopted 
children  are  expressly  embraced  within  the  exempt  class,  it  is  sufficient  if  the- 
proceedings  for  adoption  have  been  taken  under  the  laws  of  any  state.' 
Children  of  an  adopted  child  are  not  included  within  the  exemption.* 

**  AflkMvittdffed "  tofu.  —  The  New  York  statute  exempts  from  the  tax  any 
person  to  whom  the  decedent  or  grantor,  for  not  less  than  ten  years  prior  to 
the  transfer,  stood  in  the  mutually  acknowledged  relation  of  a  parent.  The 
phrase  "  mutually  acknowledged  relation  "  is  not  limited  to  a  person  formally 
adopted  by  the  decedent,*  or  to  illegitimate  children,*  nor  was  it  considered 
necessary,  under  early  statutes,  that  the  relationship  should  originate  during 
the  minority  of  the  child.'  Whether  the  relation  has  actually  existed  is  a 
question  of  evidence,  depending  upon  the  particular  cii:cumstances  of  each- 
case.® 

lUegitlinue  Child.  —  A  bequest  to  an  illegitimate  child  is  subject  to  the  tax,* 
and  a  statute  of  legitimation  will  not  exempt  the  one  legitimated  unless  such 
purpose  is  expressed  openly  and  clearly  therein.'*  But  the  tax  cannot  be 
collected  upon  the  estate  passing  to  children  legitimated  by  marriage  between 
their  parents  followed  by  cohabitation.'^ 

b.  Corporations.  —  Express  exemptions  are  found  in  .the  statutes  of 
some  jurisdictions  in  favor  of  religious,  charitable,  or  educational  institutions,'* 


United  States  for  the  payment  of  legacies  to 
lineal  descendanta,  thus  saving  the  estate  from 
the  payment  of  the  succession  tax  imposed  by 
the  laws  of  New  York.  Matter  of  James,  144 
N.  Y.  6,  afHrmtHg  77  Hun  (N.  Y.)  21 1. 

I.  Matter  of  Miller,  110  N.  Y.  3i(,  affinniiv 
47  Hun  (N.  y.)  394- 

9.  Act  Conferring  BlffU  of  InlutitaiMe.  —  For- 
dyce  V.  Bridges,  i  H.  L.  Cas.  i ;  Com.  v.  Nan- 
crede,  3a  Pa.  St.  389 ;  Schafer  v.  Eneu,  54  Pa. 
St.  304 ;  Tharp  v.  Com.,  58  Pa.  SL  500 ;  Pack- 
ard's Appeal,  37  Leg.  Int.  (Pa.)  135;  Matter  of 
Miller,  no  N.  Y.  216,  aihrming  47  Hun  (N.  Y.) 
394,  6  Don,  (N.  Y.)  119. 

5.  Hatter  of  Butler,  58  Hua'  (N.  Y.)  400. 
dftrmtd  136  N.  Y.  649.  Compare  Matter  of 
Spencer,  i  Connoly  (N.  Y.)  208. 

A  men  Allegation  in  a  Will  that  a  child  is  an 
adopted  child  is  not  sufficient.  The  appraiser 
must  take  proof  of  the  fact.  Matter  of  Fisch, 
(Surrogate  Ct.)  34  Misc.  (N.  Y.)  146. 

4.  Ohildrn  <tf  Adopted  Child.  —  Matter  of 
Fiscb,  (Surrogate  Ct.)  34  (N.  Y.)  146; 

MaUer  of  Bird,  a  Connoly  (N.  Y.)  376;  Matter 
of  Moore,  go  Hun  (N.  Y.)  163. 

0.  In  rm  StilweU,  (Surrogate  Ct)  34  N.  Y. 
Supp.  1123. 

6.  Matter  of  Nichols,  91  Hun  (N.  Y.)  134; 
Matter  of  Beach,  154  N.  Y.  343,  reversing  19 
N.  Y.  App.  DiT.  630.  Compare  Matter'of  Hunt, 
86  Hun  (N.  Y.)  23a. 

T.  Matter  of  Beach,  154  N.  Y.  243;  Matter 
of  Spencer,  i  Connoly  (N.  Y.)  308. 

8.  Ezlftonoo  of  XoUtion  Doponds  upon  dronm- 
itanoot.  —  Matter  of  Wheeler,  (Surrogate  Ct.) 
I  Misc.  (N.  Y.)  450;  Matter  of  Moulton,  (Sur- 
rogate Ct.)  II  Misc.  (N.  Y.)  694;  Matter  of 
Moore,  go  Hun  (N.  Y.)  i6a;  Matter  of  Butler, 
58  Hun  (N.  Y.)  400;  Matter  of  Birdsall.  (Sur- 
rogate Ct)  23  Misc.  (N.  Y.)  180,  affirmed  43 
N.  Y.  App.  Div.  634;  In  re  Sweetland,  (Surro- 


gate Ct.)  20  N.  Y.  Supp.  310  J  Matter  of 
Spencer,  r  Connoly  (N.  Y.)  ao8. 

A  Step-parent  does  not  necessarily  stand  in 
the  relation  of  a  parent.  In  re  Capron,  (Sur* 
rogate  Ct.)  10  N.  Y.  Supp.  33, 

9.  Wharton's  EsUte,  10  W.  N.  C  (Pa.)  105. 

10.  Physidc's  Estate,  3  Brews.  (Pa.)  179; 
Com.  V.  Henderson,  172  Pa.  St.  135. 

Le^timatinff  Aot  Hot  SetroaotiTe.  —  If  an  act 
legitimating  children  is  passed  before  the  de- 
vise to  them  takes  effect,  the  devisees  are  ex- 
empt from  the  collateral  inheritance  tax;  but  if 
such  an  act  is  passed  after  the  death  of  the 
testator,  when  their  estete  has  vested  and  tiie 
right  of  the  commonwealth  to  the  tax  has 
vested  also,  the  legitimating  act  has  no  retro- 
active effect  Com.  v.  Stump,  53  Pa.  St.  132, 
91  Am.  Dec.  19S.  See  also  Galbraith  v.  Com., 
14  Pa.  St.  258. 

Adoption  of  niogitinnato  Child.  —  Where  an 
illegitimate  child  is  adopted  by  bis  parents  pur- 
suant to  an  act  of  legislature,  he  becomes  merely 
an  adopted  and  not  a  legitimate  child,  and  as 
such  is  subject  to  a  collateral  inheritence  tax. 
Com.  V.  Ferguson,  137  Pa.  St.  595 ;  Province's 
EsUte,  4  Pa.  Dist  591- 

11.  Skottowe  V.  Young,  L.  R.  it  Eq.  474; 
Com.  V.  Gilkeson,  9  Pa.  Dist.  679,  24  Pa.  Co. 
Ct  389.  Compare  Collateral  Inheritance  Tax,  9 
Pa.  Dist.  466- 

18.  Ejqvess  Statutory  Exemptions.  —  Balch  v. 
Shaw,  174  Mass.  144;  State  v.  New  York  Yearly 
Meeting  of  Friends,  61  N.  J,  Eq.  620;  Alfred 
University  v.  Hancock,  (N.  J.  1900)  46  Atl. 
Rep.  178. 

'*  Charitable  Porposei "  Defined.  —  R%.  v.  In- 
come Tax  Com'rs,  32  Q.  B.  D.  396,  oMrmed 
(1891)  A.  C.  531. 

The  Charitable  Fnrpoie  must  be  expressed  in 
the  will.   Proof  of  a  secret  charitable  trust  will 
not  avail  to  secure  the  exemption.    Cullen  v. 
350  Volume  XXVII. 
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iifcorporated  under  the  laws  of  the  taxing  state.'  In  the  absence  of  such 
exprifss  provision,  however,  a  bequest  cannot  escape  taxation  because  for  a 
charitable  use.*  The  earlier  Nfw  York  acts  excepted  from  the  imposition  of 
the  t4x  corporations  exempt  by  general  or  sp^ial  laws  from  taxation  on  their 
real  or  personal  property.*  The  later  statutes  enumerate  the  particular 
corporations,  to  the  exclusion  of  all  others,  which  may  receive  a  legacy  free 
from  the  tiaoafer  tax.*  A  bequest  to  a  bishop  is  also  declared  to  be 
exempt.' 

T.  Whh  Tax  AOGSns— 1.  Freuat  XstatSA— -As  to  estates  of  present 


Atty,-Cen.,  L.  R.  i  H.  L.  190.  Compart  Matter 
of  Farley,  (Surrogate  Ct.)  15  N.  Y.  St.  Rep. 

A  n«t  FoUlo  Ukxary  is  u  educational  or 
dwritsble  inftitntios  within  the  exemption 
cUoae  of  the  statute.  Essex  v.  Brooks,  164 
Haw-  79* 

InXnyUiut  the  dednons  have  been  conflict- 
ing as  to  whether  a  gift  to  a  charitable  object 
is  within  the  exempt  amount,  where  the  recipi- 
ents of  the  charity  receive  each  a  sum  so  within, 
but  the  total  fund  bequeathed  or  given  is  in 
excess  of,  the  exempt  limit.  Matter  of  Frank- 
lin's Charity,  3  Sim.  147;  AttT'-Gen.  v.  Fita- 
gerald.  13  Sim.  89;  Matter  of  Wilkinson,  i  C. 
M.  &  R.  14s;  Atty.-Gen.  v.  Nash,  i  M>  &  W. 
337 ;  Matter  of  Griffiths.  14  M.  &  W.  510 ;  In  re 
Pearce,  24  Beav.  491 ;  Harris  v.  Howe,  29 
Beav.  361.  Under  a  later  statute,  property  be- 
coming subject  to  a  trust  for  a  diaritable  or 
public  purpose  is  subject  to  a  legacy  duty. 
I»  re  Parker,  4  H.  ft  N.  6fi« ;  Mash  v.  Morley, 
5  Beav.  177 ;  Vezey  v.  Jasnaon,  i  Sim.  &  St  69 ; 
Ellii  V.  Selby,  7  Sim.  i$a ;  Richard  v.  Robson, 
31  Beav.  246;  Fowler  v.  Fowler,  33  Beav.  616. 
A  ststote  providing  that  a  deed  with  two  wit- 
nesses, -enrolled  within  six  months,  and  void 
if  the  grantor  should  die  within  twelve  months, 
is  necessary  cither  to  a  gift  of  land  or  a  charge 
upon  land,  or  money  to  be  laid  out  in  land, 
where  the  gift  is  for  charity,  cannot  be  evaded 
in  a  partial  manner  by  direction  that  the  legaqr 
dqty  upon  personal^  given  for  charity  shall  be 
paid  out  of  proceeds  of  realty.  Wilkinson  r. 
Barber,  L.  R.  14  Eq.  96 ;  Page  v.  Leapingwell, 
18  Ves.  Jr.  463 ;  British  Museum  v.  White,  » 
Sim.  ft  St.  S95;  Thomber  v.  Wilson,  3  Drew 
345;  Arnold  v.  Chapman,  i  Ves.  108. 

t.  ToralgB  Oorpontloiu  Sot  Within  Exemption. 
—  Minot  V.  Winthrop,  162  Mass.  113;  Alfred 
University  v.  Hancock,  (N.  J.  1900)  46  Atl. 
Rep.  178;  Matter  of  Wolfe,  (Surrogate  Ct.)  23 
MiwL  (N.  Y.)  439;  Matter  of  BaUeis.  144  N.  Y. 
132,  aKrmint  78  Hun  (N.  Y.)  275 :  Matter  of 
Prime,  136  N.  Y.  347,  affirming  64  Hun  (N.  Y.) 
so;  Catlia  v.  Trinity  College,  113  N.  Y.  133, 
ffiCrmmg  49  Hun  (N.  Y.)  278;  Matter  of  Tuigg, 
3  Connoly  (N.  Y.)  633  :  Matter  of  McCoskey,  6 
Dem.  (N.  Y.)  438;  Matter  of  Taylor.  80  Hun 
(N.  Y.)  5S9;  Matter  of  Smith,  77  Hun  (N.  Y.) 
134.  Compare  Balch  v.  Shaw,  174  Mass.  144. 

to  VidUA  BUtes  Vet  Exaotpt.  —  U.  S.  v. 
Perlrins,  163  U.  S.  6»$ ;  Cullom's  Eatats,  (Sur- 
rogate Ct)  5  Misc.  (N.  Y.)  173.  tOirmed  76 
Han  (N.  Y.)  610;  Matter  of  Merriam,  141  N. 
Y.  479. 

9.  Boqneflt  to  Charitablo  Vsa  Hot  Exempt.  ~ 
Matter  of  Griffiths,  14  M.  ft  W.  516;  Barringer 
V.  Cowan,  «  Joati  Eq.  (ss  N,  Car.)  436;  Bates's 


Estate,  5  Ohio  Dec.  547;  Finnen's  Estate,  196 
Pa.  St.  72:  Orcutt's  Appeal,  97  Pa.  St  179; 
Strode  v.  Com.,  52  Pa.  St  181 ;  Miller  v.  Com., 
27  Gratt  (Va.)  110. 

8.  OMpmtlQU  Bzompt  under  Sax^  Hew  T«rk 
AM.  — Matter  of  Fay,  (Surrogate  Ct)  37  Misc. 
(N.  Y.)  532!  Matter  of  Howell,  (Surrogate  Ct.) 
34  Misc.  (N.  Y.)  40;  Murphy's  Estate,  (Surro- 
gate Ct)  4  Misc.  (N,  Y.)  230;  Matter  of 
Graves,  171  N.  Y.  40,  reversing  66  N.  Y.  App. 
Div.  267 ;  Matter  of  Vassar,  127  N.  Y.  i ;  Young 
Men's  Christian  Assoc.  v.  New  York,  113  N. 
Y.  187,  reversing  44  Hun  (N.  Y.)  102;  Oitlin 
V.  Trinity  College,  113  N.  Y.  133,  afRrming  49 
Hon  (N.  Y.)  278 ;  Matter  of  Foreign  Missions, 
58  Hun  (N.  Y.)  116;  In  re  Neale,  (Supm. 
Ct  Gen.  T.)  10  N.  Y.  Supp.  713.  57  Hun  (N. 
Y.)  591 ;  In  re  Lenox,  (Surrogate  Ct)  g  N.  Y. 
Supp.  895;  Matter  of  Keech,  (Supm.  Ct  Gen. 
T.)  32  N.  Y.  St  Rep.  227,  affirming  (Surrogate 
Ct)  26  N.  Y.  St.  Rep,  433 ;  Matter  of  Curtiss, 
I  Connoly  (N,  Y.)  471 ;  In  re  Kavanagh,  (Sur- 
rogate Ct)  6  N.  Y.  Supp.  669 ;  Matter  of  Keith, 
I  Connoly  (N.  Y.)  370;  Matter  of  Jones,  i  Con- 
noly (N.  Y.)  125.  32  Abb.  N.  Cas.  (N.  Y.)  50; 
Matter-  of  Kimberly,  27  N.  Y.  App.  Div.  470 ; 
Matter  of  Underbill,  2  Connoly  (N.  Y.)  262; 
Matter  of  Vanderbilt,  2  Connoly  (N.  Y.)  319; 
Church  Charity  Foundation  v.  People,  6  Dem. 
(N.  Y.)  154;  Matter  of  Wolfe,  66  Hun  (N.Y.) 
389;  Matter  of  Forrester,  58  Hun  (N,  Y.)  611, 
12  N.  Y.  Supp.  774;  Matter  of  Herr,  55  Hun 
(N.  Y.)  167;  Matter  of  Miller,  45  Hun  (N.  Y.) 
244.  ttMrmed  5  Dem.  (N.  Y.)  133. 

Ic^a^  lor  Obnroh  Snflding.  —  A  legacy  of  a 
certain  sum  to  be  used  towards  the  erection  of 
a  new  church  or  the  renovation  of  an  old  one 
cannot  be  treated  as  real  estate  so  as  to  be 
exempt  from  the  legacy  tax  under  the  Revised 
Statutes  exempting  from  taxation  buildings  for 
public  worship.  Matter  of  Van  Kleeck,  121  N. 
Y.  701,  reversing  55  Hun  (N.  Y.)  473. 

4.  Corporations  Exempt  under  Late  HevTnli 
Aatf.  — Matter  of  Crouse,  (Surrogate  Ct.)  34 
Misc.  (N.  Y.)  670 ;  Matter  of  Howell,  (Surro- 
gate Ct)  34  Misc.  (N.  Y.)  40;  Matter  of  Prall, 
78  N.  Y.  App.  Div.  301 ;  Matter  of  Watson,  171 
N.  Y.  256,  reversing  70  N.  Y.  App.  Div.  623 ; 
■  Matter  of  Huntington,  168  N.  Y.  399,  modifying 
62  N.  Y.  App.  Div.  96. 

Xuldpal  Corporations  are  expressly  exempted 
by  the  Act  of  i8g6.  Matter  of  Thrall,  157  N. 
Y.  46,  reversing  30  N.  Y.  App.  Div.  271.  But 
prior  to  that  act,  no  such  exemption  existed. 
Matter  of  Hamilton,  148  N.  Y.  310. 

6.  Baonsot  to  Bishop  Exempt  —  Matter  of 
Kelly,  (Surrogate  Ct)  29  Misc.  (N.  Y.)  169: 
Matter  of  Palmer,  33  N.  Y.  App.  Div,  307, 
affirmed  158  N,  Y.  669, 
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enjoyment,  whether  absolute  or  for  a  term  of  years,  the  tax  accrues  imme- 
diately upon  the  death  of  the  testator  or  intestate.'  And  after  an  estate  has 
once  vested  and  the  commonwealth  becomes  entitled  to  the  tax,  payment 
thereof  cannot  be  evaded  by  a  release  or  convej'ance  of  the  property  to  one 
whose  right  of  succession  is  not  taxable.' 

2.  Future  Estatu.  —  The  authorities  are  not  unanimous  as  to  the  time  of 
accrual  of  the  tax  upon  remainder?.  In  the  absence  of  any  express  statutory 
direction,  the  better  rule  would  seem  to  be  that  the  tax  is  due  when  the 
property  bequeathed  or  devised  actually  vests.*  Thus,  a  vested  remainder 
given  by  a  will  is  taxable  at  the  time  of  the  testator's  death,^  but  a  contingent 
remainder  does  not  become  taxable  until  it  vests  in  right  by  the  happening  of 
the  contingency.' 

TL  Liabhitt  fob  Tax— 1.  Traatto  of  FerMnuOty.  —  The  tax  upon  a 
transfer  of  personalty  is  payable  out  of  the  specific  legacy  or  property  trans- 


1.  T«K  AeorsM  apos  Death  of  DaoedAnt. — 

Hellman  v.  U.  S.,  15  Blatchf.  (U.  S.)  13;  Mat- 
ter of  Vassar,  137  N.  Y.  i;  Frank's  Estate,  9 
i'a.  Co.  ,Ct.  66a ;  Christian's  Estate,  a  Pa.  Co. 
Ct.  91 ;  Lines's  EsUte,  155  Pa.  St.  378;  Mellon's 
Appeal,  114  Pa.  St.  564;  Atty.-Gen.  v.  Cameron, 
37  Ont.  385- 

8.  Frank's  Estate,  9  Pa.  Co.  Ct.  66a ;  Harri- 
son V.  Johnston,  109  Tenn.  345.  See  also  Mat- 
ter of  Wolfe,  89  N.  Y.  App.  Div,  349. 

3.  Htm  York, —  Prior  to  1S99  it  was  repeat- 
edly held  that  future  contingent  estates  were 
not  taxable  until  they  vested  In  possession  and 
the  beneficial  owner  could  be  ascertained.  The 
Act  of  1899  changed  the  law  upon  the  subject 
and  made  the  tax  payable  forthwith  "  out  of  the 
proper^  transferred."  So  that  whoever  may 
ultimately  take  the  property  takes  that  which 
remains  after  the  payment  of  the  tax.  This 
amendment  makes  provision  for  property  trans- 
ferred in  trust  and  contemplates  defeasible 
transfers  as  well  as  absolute  transfers.  Each 
trust  estate  created  is  to  be  separately  ap- 
praised and  the  tax  determined  according  to  the 
percentage  fixed  by  the  statute  for  those  who 
are  contingently  entitled  to  the  estate ;  and ' 
when  fixed  the  tax  is  forthwith  payable  out  of 
the  trust  estate.  Matter  of  VanderUlt,  173  N. 
Y.  69,  modifying  68  N.  Y.  App.  Div.  27;  Mat- 
ter of  Brez,  17a  N.  Y.  609,  reversing  69  N.  Y. 
App.  Div.  619.  See  also  Matter  of  Post,  85 
N.  Y.  App.  Div.  611 ;  Matter  of  Le  Brun,  (Sur- 
rogate Ct.)  39  Misc.  (N.  Y.)  516. 

"UmdMt  the  Ffdaral  Act  of  1864,  taxes  did  not 
accrue  upon  a  lemainder  imtil  the  termination 
of  the  life  estate.  Mason  v.  Clapp,  Holmes  (U. 
S.)  417;  U.  S.  r.  Kelley,  28  Fed.  Rep.  845;  U. 
S.  V.  Hazard,  8  Fed.  Rep.  380 ;  U.  S.  v.  Rankin, 
8  Fed.  Rep.  872;  Hellman  v.  U.  S.,  15  Blatchf. 
(U.  S.)  13. 

4,  Tested   Bemalnder  Presently  Taxable.  — 

Ayers  v.  Chicago  Title,  etc.,  Co.,  187  111.  42; 
Matter  of  Runcie,  (Surrogate  Ct.)  36  Misc.  (N. 
Y.)  607;  Matter  of  Sherman,  (Surrogate  Ct.) 
30  Misc.  (N.  Y.)  547;  Matter  of  Huber,  86  N. 
Y.  App.  Div.  4S8 ;  Matter  of  Bushnell,  73  N.  Y, 
App,  Div.  325,  affirmed  172  N.  Y.  649;  Matter 
of  Dows,  167  N.  Y.  227.  88  Am.  St.  Rep.  509. 
affirming  60  N.  Y.  App.  Div.  630 ;  Matter  of 
Lefever,  5  Dem.  (N.  Y.)  184;  Atty.-Gen.  'v. 
Fierce,  6  Jones  Eq.  (59  N.  Car.)  940;  Com.  v. 
Smith,  20  Pa.  St.  100. 

But  if  it  is  not  praeticaMe  to  ascertain  the 


value  of  the  remainderman's  interest  at  the  time 
of  the  testator's  death,  the  assessment  and  col- 
lection of  the  tax  may  be  postponed  until  the 
estate  vests  in  possession.  Matter  of  Wheeler, 
(Surrogate  Ct.)  i  Misc.  (N.  Y.)  450. 

Sals  Aj^oable  to  Tenancy  In  Common  vlth 
Cross-Remainders.  —  Matter  of  Eldridge,  (Sur- 
rogate Ct.)  29  Misc.  Oi.  Y.)  734. 

FajmsBt  Postponed  to  Vesting  in  PoMewdon.— 
Mellon's  Appeal,  114  Pa.  St.  564.  See  also 
Lines's  Estate,  155  Pa.  St.  378;  Common- 
wealth's Appeal,  128  Pa.  St.  603 ;  Common- 
wealth's Appeal,  127  .Pa.  St.  438;  Com.  v. 
Eckert,  53  Pa.  St.  102;  Com.  v.  Smith,  20  Pa. 
St.  100;  Wharton's  Estate,  10  W.  N.  C.  (Pa.) 
105;  Willtng's  Estate,  2  W.  N.  C.  (Pa.)  307; 
Bailey  v.  Dnme,  96  Tenn.  16;  Harrison  v. 
Johnston,  109  Tenn.  245 ;  Atty.-(Sen.  v.  Cam- 
eron, 27  Ont.  385. 

Lagaoy  Fayablo  In  Instalments  —  Tax  Imposed 
as  Instalments  FaU  Due.  —  Crompton's  Estate, 
10  Pa.  Co.  Ct.  443.  See  also  Minot  v.  Win- 
throp,  162  Mass.  113;  King's  Estate,  11  Pbila. 
(Pa.)  26,  33  Leg.  Int.  (Pa.)  74. 

6.  Contingent  Bemalndwr  Hot  Present^  Taxable. 
—  Howe  V.  Howe,  179  Mass.  546;  Hatter  of 
Plum,  (Snrri^te  Ct.)  37  Misc.  (N.  Y.)  466; 
Matter  of  Wescott,  (Surrogate  Ct)  11  Misc. 
(N.  Y.)  589;  Wallace's  Estate,  (Surrogate  Ct) 
18  N.  Y.  St.  Rep.  387 ;  Matter  of  Roosevelt, 
143  N.  Y.  120,  aMrming  76  Hun  (N.  Y.)  257; 
Matter  of  Curtis.  142  N.  Y.  219,  affirming  73 
Hun  (N.  Y.)  185;  Matter  of  Stewart,  131  N. 
Y.  274,  revtrsing  61  Hun  (N.  Y.)  544;  Matter 
of  Cager,  iii  N.  Y.  343,  aSirming  46  Huo  (N. 
Y.)  657;  Matter  of  Lefever,  5  Dem.  (N.  Y.) 
184.;  Talmadge  v.  Seaman,  8s  Hun  (N.  Y.) 
242,  revermg  (Supm.  Ct  Spec.  T.)  9  Misc.  (N. 
Y.)  303. 

When  Identity  of  Bemalnderman  Hot  Asoer- 
talnable.  Remainder  Hot  Presently  Taxable.— 

Billings  V.  People,  189  III.  472 ;  In  re  Wallace, 
(Surrogate  Ct.)  4  N.  Y.  Supp.  46's :  Matter  of 
aarire,  (Surrogate  Ct.)  39  Misc.  (N.  Y.)  73; 
Matter  of  Plum,  (Surrogate  Ct.)  37  Misc.  (N. 
Y.)  466:  Mntter  of  Howell,  (Surrogate  Ct.)  34 
Misc.  (N.  Y.)  4.»2 :  Matter  of  Eldridge,  (Sur- 
rogate Ct)  29  Misc.  (N.  Y.)  734:  Matter  of 
Oark.  I  Connoly  (N.  Y.)  43' !  Coxe'a  Estate, 
101  Pa.  St.  100. 

Where  USa  Tenant  Has  Power  of  DiQodttak 
Remainder  Hot  Presently  Taxable.  —  Matter  of 
Babcock,  (Surrogate  Ct.)  37  Misc.  (N.  Y.)  44S. 
ja  Volume  XXVII. 


Digitized  by 


Google 


UablUty  for  Tax. 


SUCCESSION  TAXES. 


ferred,  and  cannot  be  satisfied  from  the  residuary  estate  in  the  absence  of  an 
express  provision  to  that  effect  in  the  instrument  of  transfer.'   An  intention 

in  the  will  to  relieve  the  legatee  from  the  payment  of  the  tax  must  be  clear 
and  unequivocal.*  The  statutes  generally  require  the  executor  or  adminis- 
trator to  deduct  the  tax  from  each  individual  bequest  or  share  before  distri- 
bution of  the  same,  and  hold  him  liable  personally  for  failure  to  comply  with 
such  requirement.' 


affirmed  8i  N.  Y.  App.  Div.  $45 ;  Matter  of 
Hopkins,  6  Dem.  (N.  Y.)  i ;  Nieman's  Estate, 
131  Pa.  St.  346. 

iBMVMt  of  flMSBd  Ufa  TtMOt  Vot  fn»entl7 
T»abl«L  —  Matter  of  Wescott,  (Sum^te  Ct.) 
II  Misc.  (N.  Y.)  589;  Matter  of  Hoffman,  143 
N.  Y.  337. 

ImBsfer  udcr  Pom  of  Appolntmoat  Vot 
ProMiitlr  TaxaUo.  —  Matter  of  Howe,  86  N. 
Y.  App.  Div.  286,  affirmed  176  K.  Y.  570, 

1.  Tax  Payable  from  Speelflo  L^[mcy  —  Eng- 
land. —  See  Foster  v.  Ley,  a  Scott  438. 

Canada.  —  In  re  Botsford,  33  N.  Bruns.  55; 
Manning  v.  Robinson,  S9  Ont.  484;  Kennedy 
V.  Protestant  Orphans*  Home,  35  Ont.  235. 

United  States.  —  U.  S.  v.  Tappan,  10  Ben. 
(U.  S.)  284. 

Lonisiana.  -—  Fargoud's  Succession,  13  La. 
Ann.  367. 

North  Carolina.  —  Hunter  v.  Husted,  Busb. 
Eg.  (45  N.  Car.)  141 ;  Atty.-Gen.  i».  Allen,  6 
Jones  Eq.  (sg  N.  Car.)  144.  Sec  also  State  v, 
Brevard,  Phil.  Eq.  (6a  N.  Car.)  141. 

Pennsyivania.  —  In  re  Handley,  181  Pa.  St 
339;  Matter  of  Horter.  i  Pearson  (Pa.)  4^4; 
King's  EsUte,  11  Phila.  (Pa.)  j6,  3a  Leg.  Int. 
(Pa.)  74;  Thomson's  Estate,  5  W.  N.  C.  (Pa.) 
19. 

If  tha  L^tee  Xenonnoes  His  Lefaoy  no  tax 

can  be  imposed  as  to  him,  bat  only  as  the  legacy 
renounced  may  ultimately  devolve.  Matter  of 
Wolfe,  89  N.  Y.  App.  Div.  349*  See  alio  Atty.- 
Gen.  V.  Manby,  3  H.  &  N.  836. 

Tlw  Dom  of  a  Poww  of  AnDlntmsnt  and  not 
the  donee  must  be  regaided  as  the  "  decedent " 
under  a  statute  providing  that  the  property  of 
a  decedent  passing  by  will  shall  pay  the  tax. 
Emmons  v.  Shaw,  171  Mass.  410.  See  also 
Greeves's  Estate,  8  Pa,  Dist  287. 

Propar^  Sot  Bodnood  to  Poiisssion  of  Toitator. 
—  Where  a  part  of  the  property  bequeathed  con- 
sists of  an  interest  in  the  estate  of  tb«  testator's 
father  which  the  testator  had  not  received  in 
actual  possession,  the  tax  upon  such  interest 
is  to  be  paid  out  of  the  property  transferred. 
Matter  of  Huber.  86  N.  Y.  App.  Div.  458. 

Traat  Estate  Pasiinf  by  Tlrtno  of  Powor. — 
Where  a  will  created  a  trust  with  a  power  to 
the  beneficiary  to  dispose  of  the  property  by 
win,  and  such  power  was  exercised  under  a 
will  providing  diat  all  legacies  therdiy  given 
should  be  free  from  the  payment  of  the  inherit* 
ance  tax,  the  property  of  the  trust  estate  passing 
by  virtue  of  Ae  power  was  held  to  be  a  legacy 
within  this  provision  of  the  wilt  Isham  v. 
New  York  Assoc.,  etc.,  177  N.  Y.  218. 

S.  Expression  of  Intent  to  Char^  Eesidaaiy 
Dud.  —  Pridte  v.  Field,  19  Beav.  497;  Haynes 
r.  Haynes,  3  De  G.  M.  ft  G.  S90 ;  In  re  Coles, 
L.  R.  8  Eq.  371 ;  Banks  v.  Baithwaite,  32  L.  J. 
Ch.  35:  /»  re  Currie,  57  L.  J.  Ch,  743;  Mairla 
V.  Burton,  11  Sim.  i5i ;  Sandcn  v.  Kiddetl,  7 
87  C.  ol  L.— S9  353 


Sim.  536;  Gude  v.  Mumford,  2  Y.  &  C.  Exch. 
448;  In  re  Botsford,  33  N.  Brans.  55;  Isham 
V.  Mew  York  Assoc.,  etc.,  177  N.  Y.  318;  /«  rt 
Lea,  194  Pa.  St.  504. 

Wwds  Hold  Hot  SaAoloBt  to  BoUovo  logatst 
from  PaTmant  —  "  IVithout  Any  Rebate  or  De- 
duction." —  Jackson  v.  Tailer.  (Supm.  Ct.  Spec 
T.)  4t  Misc.  (N.  Y.)  3«. 

"Not  Less  Than."  —  Holbrook'a  Estate,  3 
Pa.  Co.  Ct.  26s,  20  W.  N.  C.  (Pa.)  79. 

"  In  Full "  in  Bequest  of  Shores  of  Stock.  — 
MuTphey's  Estate,  4  Pa.  Co.  Ct.  336. 

"Free  and  Clear."  —  Forbes's  Estate,  16 
Phila.  (Pa.)  356,  41  L^.  Int.  (Pa.)  175. 

"  All  Legitimate  Charges"  to  Be  Paid  by  £jr* 
ecutors.  —  Sbippen  v.  Bnrd,  4a  Pa.  St.  461. 

"  Other  Legal  Demands "  to  Be  Paid  Out  of 
General  Estate.  —  Matter  of  Horter,  i  Pearson 
(Pa.)  424. 

A  Will  GMving  a  Spoolfle  8nm  to  a  legatee  and 
directing  that  the  executors  pay  her  a  certain 
cam  per  year  until  the  legacy  is  paid  in  fall 
cannot  be  construed  to  intend  that  the  tax  is 
to  be  paid  ont  of  the  residuary  estate.  In  re 
Botsford,  33  K.  Bruns.  55. 

htttOm  Olvon  Vrm  tnm  BsdootloB,  or  free 
from  expense,  or  free  from  charge  Or  liability, 
are  free  from  duty  as  against  the  residuary 
estate.    Barksdale  v.  (}illiat,  i  Swanst.  562. 

A  Codiell  does  not,  by  simple  alteration  of 
amounts  of  legacies  given  by  the  will,  destroy 
their  right  to  be  relieved.  Fisher  v.  Brierley, 
30  Beav.  267.  See  also  Duncan  v.  Duncan,  27 
fieav.  39a ;  Johnstone  v.  Harrowby,  1  De  G.  F. 
&  J.  183 ;  Cooper  v.  Day,  3  Meriv.  :S4.  And 
where  a  will  provides  that  all  the  legacies 
therein  given  shall  be  free  from  the  tax,  such 
provision  is  applicable  to  legacies  given  by  a 
subsequent  codicil.  Cummings's  Appeal,  is  Pa. 
Co.  Ct.  45. 

9.  ]Mr  of  Exooatw  to  Dodnet  Tax —  Bn^amd. 
—  Foster  v.  Ley,  a  Bing.  N.  Caa.  269,  29  E.  C. 

L.  331 ;  Hales  v.  Freeman,  i  Brod.  &  B.  391,  5 
E.  C.  L.  131;  Atty.-Gen.  v.  Munby,  3  H.  &  N. 
8s6 ;  Matter  of  Sammon,  3  M.  &  W.  381 ;  Bate 
V.  Payne,  13  Q.  B.  900,  66  E.  C,  L.  900. 

Cumada.  —  Manning  v.  Robinson,  29  Out.  484 ; 
Kenne<^  v.  Protestant  Orphans'  Home.  25  Ont 
23s. 

United  States.  — U.  S.  v.  Trucks,  sy  Fed. 
Rep.  541 ;  U.  S.  v.  Pennsylvania  L.  Ins.  Co,, 
ay  Fed.  Rep.  539;  U.  S.  v.  Allen,  9  Ben.  (U.  S.) 
154- 

Maryland.  —  State  v.  Dalrymple,  70  Md.  294 ; 
Montague  v.  State,  54  Md.  481. 

New  York.  —  Matter  of  Weed,  (Surrogate 
Ct.)  10  Misc.  (N.  Y.)  628;  Matter  of  Jones,  s 
Dem.  (N.  Y.)  30;  Matter  of  Hacket.  (Surro- 
gate Ct.)  14  Misc  (N.  Y.)  282;  Matter  of 
Vanderbitt,  a  Connoly  (N.  Y.)  319;  Matter  of 
Wolfe.  66  Hun  (N.  Y.)  389. 
North  Coroftno.  —  Atty.-Gen.  v.  Allen.  6 
Volume  XXVn, 


Digitized  by 


Google 


Avpnisil  and  AiMHmnit        SUCCESSION  TAXES, 


ApprkluL 


lift  btatM  and  BnuiBdm.  —  The  tax  on  a  life  estate  should  be  taken  out  of 
the  income.'  Whether  the  tax  upon  a  remainder  should  be  deducted  from 
the  principal  sum,'  or  borne  by  the  beneficiary  personally,'  depends  largely 
upon  the  language  of  the  taxing  statutes. 

8.  Transfers  of  Bealty.  —  The  devisee  only,  and  not  the  executor,  is  liable 
for  the  tax  on  real  estate  passing  directly  to  the  former.* 

Uea  of  Tax.  —  By  most  of  the  statutes,  the  tax  is  made  a  lien  upon  the 
realty  until  paid,'  or  until  discharged  by  the  running  of  a  statutory  period  of 
limitation.*  The  Hen  is  not  such  as  to  take  precedence  over  a  prior  mort- 
gage,' but  will  effectually  break  a  covenant  s^ainst  incumbrances." 

vn  Appraisal  ahs  Abszsskbit — 1.  Appraisal — a.  Appointment  of 
Appraiser.  —  Proceedings  to  determine  the  liability  of  an  estate  to  suc- 
cession duty  are  usually  instituted  by  the  appointment  of  an  appraiser,  whose 
duty  it  is  to  ascertain  the  value  of  the  estate  in  question.  Such  appointment 
may  be  made  either  upon  the  application  of  an  interested  party,  or  by  the 
surrogate  who  first  acquires  jurisdiction  by  the  issuing  of  letters,'  upon  his 
own  motion.'^   An  appraiser  should  be  appointed  as  soon  after  the  death  of 


Jones  Eq.  (59  N.  Car.)  144;  State  v.  Brevard, 
Phil.  Eq.  <62  N.  Car.)  141. 

Penntytvanitt.  —  Wright's  Appeal,  38  Pa.  St. 
S07;  Commonwealth's  Appeal,  34  Fa.  St.  304; 
Com.  V.  Freedley,  21  Pa,  St.  33 ;  Com.  v.  Smith, 
5  Pa.  St.  ^43;  Matter  of  Coleman,  2  Pearson 
(Pa.)  525;  CuUen's  Estate,  26  W.  N.  C.  (Pa.) 
216. 

Tlu  Bxwmtor  Head  Hot  I>«llT«r  the  Legacy  to 

the  legatee  until  he  has  been  furnished  with  the 
tax  money.  Matter  of  Howe,  iia  N.  Y.  103; 
Matter  of  Vanderbilt,  a  Connoly  (N.  Y.)  319; 
Atty.-Gen.  v.  Allen,  6  Jones  Eq.  (59  N.  Car.) 
144.  But  if  be  does  so  deliver  it,  he  may  re- 
cover the  tax  from  the  legatee  as  for  money  paid 
to  the  latter's  use.  Bate  v.  Payne,  13  Q.  B. 
900,  66  E.  C.  L.  900.  See  also  Hales  v.  Free- 
man, I  Brod.  &  B.  39it  5  E.  C.  L.  131 ;  Montague 
i>.  State,  54  Md,  483;  Sohier  v.  Eldredge,  103 
Mass.  349;  Hathaway  v.  Fish,  13  Allen  (Mass.) 
367  ;  Matter  of  Underbill,  117  N.  Y.  471 ;  Com. 
V.  Coleman,  52  Pa.  St.  473. 

Liability  for  Erroneous  Payment.  —  Where  the 
tax  was  assessed  and  fixed  by  the  surrogate  and 
paid  by  the  executor  with  the  consent  of  all 
persons  interested,  including  the  guardian  of 
an  infant,  the  legatee,  the  executor  is  not  liable 
for  the  amount  so  paid  upon  the  ground 
that  the  interest  of  the  infant  was  exempt. 
Farquharson  v.  Nugent,  6  Dem.  (N.  Y.)  296. 

1.  Matter  of  Hoyt,  (Surrogate  Ct.)  37  Misc. 
(N.  Y.)  720;  Matter  of  Johnson,  6  Dem.  (N. 
Y.)  146. 

B.  t»x  on  Bemainder  Fi^bla  from  Frinelpal 
•am.  —  Minot  V.  Winthrop,  162  Mass.  113. 
8.  Tax  OB  Bamaiiider  Boma  by  Beneflalary. — 

Matter  of  Hoyt,  (Surrogate  Ct.)  37  Misc.  (N. 
Y.)  720;  Matter  of  McMahon,  (Surrogate  Ct.) 
28  Misc.  (N,  Y.)  697 ;  Cooper  v.  Com,,  5  Pa. 
Co.  Ct.  271  ;  Coxe's  Estate,  181  Pa.  St.  369. 
See  Matter  of  Bushnell,  73  N,  Y.  App.  Div. 
32S,  aMrmed  172  N.  Y.  649;  Matter  of  John- 
son, 6  Dem.  (N.  Y.)  146;  Christian's  Estate,  2 
Pa.  Co.  Ct.  gi ;  Harrison  v.  Johnston,  109  Tenn. 
245. 

4.  Derlsee  Liable  tar  Tax  on  Bealty.  —  Com.  v. 
Coleman,  52  Pa.  St.  468;  Forbes's  Estate,  16 
Phila.  (Pa.)  356.  41  Int.  (Pt^.)  175;  Boyd's 
psMte,  4  W,  N,  C.  (Pa.)  51O; 


FtmAaiari  from  the  H«in  are  not  personally 
liable  for  the  federal  succession  tax.  Wilhelmi 

V.  Wade,  6s  Mo.  39. 

9.  Tax  a  Lien  upon  Bealty.  —  Wilhelmi  v. 
Wade,  65  Mo,  39;  Kitching  v.  Shear,  (Supm. 
Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  436;  Stinger  v. 
Com.,  26  Pa.  Sl  429.  See  also  infra,  the  title 
Taxation. 

Lien  ConttruotiTely  Paid  When  Land  Sold  by 
Ouriff.  —  Mellon's  Appeal,  114  Pa.  St  564- 

6.  Uon  XMiehargwI  by  Sutnto  <tf  Lbnltationa.— 

Mellon's  Appeal,  114  Pa.  St,  564. 

The  ParMmal  liability  of  the  Devisee  continues 
after  the  lien  is  discharged  by  the  lapse  of  time. 
Cullen's  Estate,  142  Pa.  St,  18,  affirming  8  Pa. 
Co.  Ct.  234. 

7.  Kitching  v.  Shear,  (Supm.  Ct.  Spec.  T.) 
26  Misc.  (N.  Y.)  436,  holding  that  if  the  prop- 
erty is  sold  under  foreclosure  and  the  tax  is  not 
paid,  the  purchaser  would  take  the  property 
subject  to  the  lien  ,of  the  transfer  tax  as  it 
existed  prior  to  the  sale. 

8.  Large  v.  McClain,  (Pa.  t886)  7  Atl.  Rq?. 
lot. 

9.  loiTOffate  First  pairing  Xoiisdietion.  — 

Matter  of  Hathway,  (Surrogate  Ct.)  27  Misc. 
(N.  Y.)  474;  Matter  of  Keenan,  i  Connoly  (N. 
Y.)  226 ;  Stinger  v.  Com.,  26  Pa.  Sl  429. 

Besidonoe  of  Bonee  of  Povor  ot  Aroolntmant. — 
The  surrogate  of  the  county  in  which  the  donn 
of  a  power  of  appointment  resides  has  juris- 
diction to  impose  the  tax  upon  such  transfer. 
Matter  of  Seaver,  63  N.  Y.  App.  Div.  283. 

10.  Appraiser  A^inted  npon  Application  or 
MetioD  of  Bom^te. —  Matter  of  Wolfe,  137  N. 
Y.  305;  Matter  of  Astor,  6  Dem.  (N.  Y.)  402; 
Frazer  V.  People,  6  Dem.  (N.  Y.)  174.  Compare 
Matter  of  Fariey,  (Surrogate  Ct.)  15  N.  Y.  St. 
Rep.  727, 

When  Honey  Legacies  Only  Are  Given,  it  is  ret 
necessary  to  appoint  an  appraiser.  Matter  of 
Jones,  5  Dem.  (N.  Y.)  30. 

The  Object  of  the  Appraisement,  as  well  as  th? 
duty  of  the  appraiser,  is  not  to  detumine 
whether  the  estate  is  subject  to  the  tax,  but 
simply  to  ascertain  the  value  of  the  estate. 
Stinger  v.  Com.,  26  Pa.  St.  422. 

Hew  York— Who  Hay  Be  Anwlnted  Appralaar. 
Since  the  passage  of  the  Act  of  igoo  the  surroi 
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the  decedent  as  is  practicable,*  but  the  time  when  the  surrogate  shall  proceed 
must  be  left  to  his  sound  judgment.*  He  is  not  bound  to  wait  for  a  final 
accounting'  nor  until  it  shall  be  ascertained  whether  there  are  claims  against 
the  estate.*  The  power  of  the  surrogate  to  appoint  an  appraiser  does  not 
depend  upon  proof  being  furnished  to  him  of  the  condition  and  situation  of 
the  decedent's  property  at  the  time  of  his  death.  He  may  exercise  the  power 
upon  the  filing  of  a  petition  based  upon  information  and  belief.* 

b.  Notice  of  Appraisal.  —  The  appraiser  must  give  notice  by  mail  of  the 
time  of  appraisement  to  all  persons  interested  in  the  estate.* 

c.  Ascertaining  Value  of  Estate  —  (i)  Value  of  Estate  at  Time  of 
Death.  —  For  the  purpose  of  assessing  a  succession  tax,  the  value  of  the 
estate  at  the  time  of  the  transfer  of  title  is  to  be  determined,  and  not  its  value 
at  the  time  of  transfer  of  possession.'  The  possible  appreciation  or  deprecia- 
tion of  such  property  after  the  death  of  the  decedent  is  not  to  be  considered.** 

Fntare  Etutn,  —  Whenever  a  future  or  contingent  interest  is  appraised* 
whether  at  the  time  the  contingency  occurs,  or  immediately  upon  the 
decedent's  death,  its  value  is  to  be  fixed  as  of  the  latter  date.* 

(2)  Form  of  Estate  at  Time  of  Death.  —  It  is  equally  true  that  the  appraiser 
must  determine  the  value  of  the  property  transferred  in  the  form  in  which  it 
stood  at  the  time  of  the  decedent's  death.'*  Thus,  mortgage  debts  should 
not  be  deducted  by  the  appraiser  from  the  amount  of  the  personal  property, 
even  where  a  testator  has  directed  such  debts  to  be  so  paid,  as  the  real  estate 
is  the  primary  fund  out  of  which  the  mortgages  are  to  be  satisfied.**  And 
so  the  doctrine  of  equitable  conversion  is  inapplicable,  and  if  the  testator 

gate  of  the  connty  of  New  York  cannot  appoint     executors  is  not  taxable  unless  the  executors 


as  appraiser  a  person  other  than  one  appointed 
by  the  state  comptroller  pursuant  to  the  pro- 
visions of  said  act.  Matter  of  Sondheim,  69 
N.  Y.  App.  Div.  5,  aMrming  (Surrogate  Ct.) 
32  Misc.  (N.  Y.)  296. 

1.  Timi  of  Anointawnt.  —  Matter  of  Vassar, 
127  N.  Y.  I. 

8.  Matter  of  Westum.  152  N.  Y.  93. 

8,  Matter  of  Vassar,  127  N.  Y.  i.  But  see 
Matter  of  Zefita,  167  N.  Y.  280,  wherein  it  was 
said  that  until  the  residuary  estate  is  ascer- 
tained by  an  accounting  of  the  executors,  there 
is  nothing  upon  which  to  base  a  transfer  tax. 

A.  Proof  of  Condition  of  Estate  Not  NocoMtry. 
—  Matter  of  Westum,  152  N.  Y.  93. 

6.  Matter  of  O'Donohue,  44  N.  Y.  App.,Diy. 
186. 

6.  Hotioe.  —  Matter  of  Vanderbilt,  2  Con- 
noly  (N.  Y.)  319;  Matter  of  Astor,  6  Dem.  (N. 
Y.)  402,  20  Abb.  N.  Cas.  (N.  Y.)  405- 

7.  Talae  of  Estate  at  Time  of  Deatli.  —  Hooper 
I'.  Bradford,  178  Mass.  95;  Matter  of  Davis,  149 
N.  Y.  539;  Matter  of  Sloane,  154  N.  Y.  109; 
Cooper  V.  Com..  5  Pa.  Co.  Ct  271 ;  Reisb  v. 
Com.,  106  Pa.  St.  s*»;  Lines's  Estate,  155  P«. 
St.  378. 

Tha  Tu  Is  Not  Compatad  on  the  Aggragrate  Talno 

of  the  whole  estate  of  the  decedent  considered 
as  the  unit  for  taxation,  but  on  the  value  of  the 
separate  interests  into  which  it  is  divided  by 
the  will  or  by  the  statute  laws  of  this  state, 
and  as  a  charge  against  each  share  or  interest 
according  to  its  value,  and  against  the  person 
entitled  thereto.  Matter  of  Westum,  153  N.  Y. 
03- 

%,  In  re  Leavitt,  (Surrogate  Ct.)  4  N.  Y. 
Supp,  1 79.  Compare  State  v.  Brevard,  Phfl, 
Eq.  C62  N.  Car.)   141.  holding  that  property 

wlucb  bfcom««  tb1w1«s9  in  the  bands  of  the 


have  to  pay  good  money  in  settlement  with  the 
legatees. 

A  WoithloH  Aoooont  is  not  property  trans- 
ferred or  disposed  of  by  the  will  and  should  not 
be  included  in  the  estate  for  the  purpose  of 
taxation.    Matter  of  Manning,  169  N.  Y.  449< 

Wbm  Litigation  Ii  Ponding  Tadotonnlned  in 
reference  to  a  note  owned  by  the  estate,  such 
claim  shall  be  excluded  from  valuation  at  the 
time,  reserving  it  for  future  assessment  in  case 
the  administrators  succeeded  in  collecting  it. 
Matter  of  Westurn,  152  N.  Y,  93,  reversing  8 
N.  Y.  App.  Div.  59. 

9.  Apinraieal  of  Fntare  Eitato.>—  Howe  v.  Howe. 
179  Mass.  546;  Matter  of  .Meyer,  83  N.  Y.  App. 
Div.  381;  In  re  Lange,  (Surr<^te  Ct)  55  N. 
Y,  Supp.  750;  Matter  of  Sloane,  154  N.  Y,  109, 
aifirming  19  N.  Y.  App.  Div,  411. 

Duties  on  Annuities  payable  immediately  are  to 
be  assessed  on  the  cash  value  at  the  date  of  the 
testator's  death.  The  duties  on  deferred  annui- 
ties are  to  be  assessed  upon  their  value  at  the 
time  the  right  of  possession  accrues.  Atty.-Gen. 
V.  Cameron,  27  Ont.  385. 

10.  Jnrn  of  BeUti  at  Time  of  Dattlt  —  Matter 
of  Dows,  167  N.  Y,  227,  88  Am.  St.  Rep.  509; 
Matter  of  Livingston,  i  N.  Y.  App.  Div.  568 ; 
Matter  of  Sutton,  3  N.  Y.  App.  Div.  208;  Mat- 
ter of  Offerman,  25  N.  Y.  App.  Div.  94.  Conv- 
pare  Orcutt's  Appeal,  97  Pa.  St,  179, 

11.  ICortgnfv  Bebts  Hot  to  Be  Dednotad  tnm 
Personalty.  —  Matter  of  Livingston,  i  N.  Y. 
App.  Div.  568:  Matter  of  Sutttm,  3  N,  Y.  App. 
Div.  J08,  offirmmg  (Surrogate  Ct.)  15  Misc.  (N. 
Y.)  659 ;  Matter  of  Offerman,  25  N.  Y.  App. 
Div.  94 ;  Matter  of  Maresi,  74  N.  Y.  App.  Div. 
76 ;  Matter  of  Berry.  ( Surrogate  Ct)  23  Misc, 
CN.  Y.)  27,0;  Matter  of  De  Graaf,  (Surrogate 
Ct.)  »4  Mi"c,  (N,  Y,)  147. 
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directs  that  his  real  estate  be  sold  and  the  proceeds  distributed,  the  property 
should  be  appraised  as  realty  and  not  as  personalty.' 

(3)  Market  Value  of  Property.  —  All  property  is  to  be  appraised  at  its  fair 
cash  value  in  the  market,  that  is,  what  it  should  sell  for  if  sold  at  a  bona  fide 
sale  after  full  pubHc  notice.'  Notes*  and  corporate  stocks'  should  be 
appraised  at  their  market  value  and  not  at  their  face  value. 

(4)  Annuities,  Life  Estates,  and  Remainacrs.  —  Life  estates  and  annuities 
are  to  be  appraised  at  their  cash  value  according  to  the  annuity  tables.'  The 
value  of  a  remainder  is  ascertained  by  deducting  the  value  of  the  preceding 
life  estate  from  the  value  of  the  whole  estate.* 

(5)  DeduMn  of  Debts.  —  Tn  ascertaining  the  value  of  the  estate  and  the 
taxable  interests,  debts  owing  by  the  decedent  are  to  be  deducted,'  but  only 
such  debts  as  could  be  enforced  against  the  estate  if  payment  thereof  were 
resisted.^ 

VniMna  Xxpnuw  are  to  be  deducted  upon  appraisal,*  including  items  for  a 


1.  Dootrineof  EqaitabltCosTtnlon  InftppUoable 

^United  States.  — U.  S.  v.  Watts,  1  Bond  (U. 
SO  580;  Scholey  v.  Rew,  23  Wall.  (U.  S.)  331. 

New  York.  —  Matter  of  Sutton,  3  N.  Y.  App. 
Div.  208,  aMrmed  149  N.  Y.  618;  Matter  of 
Cobb,  (Surrogate  Ct.)  14  Misc.  (N.  Y.)  409: 
Matter  of  Sutton,  (Surrogate  Ct.)  15  Misc.  (N. 
Y.)  659;  Matter  , of  Bartow,  (Surrogate  Ct.)  30 
Misc.  (N.  Y.)  27;  Matter  of  Mills,  (Surrogate 
Ct.)  32  Misc.  (N.  Y.)  493. 

Pennsylvania.  —  Coleman's  Estate,  159  Pa.  St. 
231.  Compare  Matter  of  Wheeler,  (Surrogate 
Ct.)  1  Misc.  (N.  Y.)  450. 

Aa  iDterMt  In  a  Fond  Aristiqr  from  a  FairtltioB 
Snit  to  which  the  testator  was  a  party  cannot 
be  considered  real  property  for  the  purposes  of 
eKcmption  from  taxation.  Matter  of  Stiger, 
(Surrogate  Ct.>  7  Misc.  (N.  Y.)  268. 

t.  Karkat  Value  of  Property.  ~  Matter  of  Cole- 
man, 2  Pearson  (Pa.)  525 ;  Culten's  Estate, 
14'  Pa.  St.  18. 

"Valtts"  means  fair  market  value.  Matter  of 
McGhee,  105  Iowa  9. 

8.  Xarkst  Talae  of  VotM.  —  Morgan  v.  War- 
ner, 45  N.  Y.  App.  Div.  424,  162  N.  Y,  612. 

4.  Varket  Valve  of  Btoc'ks.— Walker  V.  People, 
192  III.  106;  Matter  of  Proctor,  (Surrogate  Ct.) 
41  Misc.  (N.  Y.)  79;  Matter  of  Smith,  71  N. 
Y.  App.  Div.  602;  Matter  of  Craiy,  (Surrogate 
Ct.)  31  Misc.  (N.  Y.)  72;  Matter  of  Bishop,  82 
N.  Y.  App.  Div.  Its;  Matter  of  Jones,  173  N. 
Y.  575- 

B,  Aasnity  Tablet  to  Be  Vied.  —  Matter  of 

Robertson,  5  Dem.  (N.  Y.)  92;  Von  Storch's 
Estate,  7  Pa.  Dist.  204.  See  Goldstein's  Estate, 
14  W.  N.  C.  (Pa.)  i7«. 

The  Value  of  a  Life  Interest  Sabjeot  to  Anntiitlfls 
is  ascertained  by  finding  the  present  value  of 
the  life  estate  in  tbe  entire  fund,  less  the  pres- 
ent values  of  the  annuities  which  are  charged 
upon  such  fund,  instead  of  deducting  from  the 
life  estate  the  actual  amount  of  principal  neces- 
sary to  produce  the  annuities  at  the  rate  of  five 
per  cent,  per  annum.  Matter  of  Maresi,  74  N. 
Y.  App.  Div.  76. 

6.  Valoatton  0' ■Remalndar.  —  Matter  of  Sloane, 
154  N.  Y.  109;  Matter  of  Down,  167  N.  Y.  227, 
88  Am.  St.  Rep.  509.  affirmed  60  N,  Y.  App. 
Div.  630;  In  re  Lange,  (Surrcgate  Ct.)  55  N. 
Y.  Supp.  7SO. 

7.  Debt*  te  Be  Badaetad.  ~  Callahan  v.  Wood- 


bridge,  171  Mass.  59s;  Matter  of  Westum,  152 
N.  Y.  93;  Matter  of  King,  71  N.  Y.  App.  Div, 
581,  a/Rrmed  17a  N.  Y.  616;  Millward's  Estate, 
(Surrogate  Ct.)  6  Misc.  (N.  Y.)  425 ;  Matter  of 
King,  (Surrogate  Ct.)  30  Miac  (N.  Y.)  575; 
Commonwealtib'fl  Appeal,  137  Pa.  St.  435;  Cul- 
len's  Estate,  8  Pa.  Co.  Ct  234,  afiirmed  142  Pa. 
St.  18;  Shelton  V.  Campbell,  109  Tenn.  6go. 

In  Ontario,  debts  are  not  to  be  deducted  in  de- 
termining the  aggregate  value  of  the  estate,  (i 
Edw.  VII.,  c.  S.)  Before  this  amendment,  the 
courts  bad  decided  differently.  Rosa  v,  Reg., 
Out  L.  Rep.  487. 

The  Amonnt  of  tho  Tax  i*  not  to  be  deducted 
from  the  legacy  in  ascertaining  its  value.  In  re 
Hooper,  6  Ohio  Dec.  560,  4  Ohio  N.  P.  186. 
Nor  from  the  residuary  estate,  when  payable 
therefrom.    Matter  of  Swift,  137  N.  Y.  77. 

The  Amoant  of  the  Federal  Inhsrltanee  Tax 
imposed  under  the  War  Revenue  Act  of  1898 
should  not  be  deducted.  Matter  of  Gihon,  169 
N.  Y.  443,  modifying  64  N.  Y.  App.  Div.  504; 
Matter  of  Becker,  (Surrogate  Ct.)  26  Misc.  (N. 
Y.)  633:  Matter  of  Irish,  (Surrogate  Ct.)  28 
Misc.  (N.  Y.)  647 :  Matter  of  Curtis,  (Surro- 
gate Ct.)  3'  Misc.  (N.  Y.)  83. 

Whne  an  Estate  Consists  Partly  of  Property 
Exempt  from  the  tax  and  partly  of  property 
taxable,  the  amount  of  debts,  expenses  of  ad- 
ministration, and  commissions,  should  be  ap- 
portioned ratably  between  the  exempt  and 
nonexerapt  property  in  arriving  at  the  value  of 
the  taxable  succession.  Matter  of  Pnrdy,  (Sur- 
roRate  Ct.)  24  Misc.  (N.  Y.)  301. 

When  Debtor  Holds  Non-taxable  Beonrity.— 
Where  domestic  creditors  have  in  their  hands 
the  legal  title  and  tbe  right  to  resort  for  the 
.  payment  of  their  debts  to  securities  belonging  to 
a  nonresident  decedent  which  were  not  taxid>le 
under  the  laws  of  the  home  state,  tbe  indebted- 
ness due  such  creditors  is  not  to  be  offset 
against  the  value  of  property  of  such  decedent 
otherwise  taxable  under  the  Transfer  Tax  AcL 
Matter  of  Pullman,  46  N.  Y.  App.  Div.  S74- 

8.  Matter  of  Womiser,  (Surrogate  Ct.)  36 
Misc.  (X.  Y.)  4.14. 

9.  Tnnraal  Expenses.  —  Millward's  Estate, 
(SurroRate  Ct.l  6  Misc.  (N.  Y.)  435. 

Be^nestfor  Kvism  Wot  Dadiiotad.  — Matter  of 
Black,  t  Connoly  (N.  Y.)  477-  See  also  Sei- 
hert  s  Appeal,  18  W.  N.  C.  (Pa.)  »78. 
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burial  plot  and  the  improvement  and  maintenance  thereof.* 

ExpMww  of  AdnlalstratloA,  consisting  of  the  commissions  of  executors,  adminis- 
trators, and  trustees,  are  properly  deducted.* 

Oorti  of  Litlfffttion  brought  in  good  faith  to  construe  the  will  of  a  testator  may 
be  allowed  as  a  deduction,'  as  also  the  expenses  incurred  by  the  executor  in 
resisting  a  contest.*  But  the  sums  expended  by  contesting  litigants,  even 
though  the  litigation  be  successful,  are  not  properly  charged  against  the 
estate. ■ 

TUM  actually  levied  and  due  at  the  time  of  the  decedent's  death  should 
be  deducted  frOm  the  value  of  the  estate.* 

DUpntad  Olaimt  against  the  estate  should  be  temporarily  deducted  from  the 
total  valuation.* 

Psymmiti  la  Ooitpnmiu  of  litigation  instituted  by  persons  claiming  adversely 
to  the  will  form  no  part  of  the  estate  transferred  and  should  be  deducted  upon 
appraisal.*^ 

d.  Report  of  Appraiser.  —  The  appraiser  must  report,  for  the  purpose 
of  taxation,  the  value  of  the  interests  passing  under  the  will,  and  should  state 
the  basis  of  his  opinion  as  to  such  value.*  Property  as  to  which  the  appraiser 
is  in  doubt  should  be  included  in  the  report  as  subject  to  the  tax.'*  It  is 
within  the  discretion  of  the  court  to  remit  the  report  back  to  the  appraiser 
before  acting  upon  it  for  the  introduction  of  additional  proof.'^ 

e.  Reappraisal.  —  A  reappraisal  may  be  ordered  only  for  the  purpose 
of  appraising  property  omitted  from  the  first  appraisement,  because  of 
its  existence  being  unknown  to  the  appraiser  "  or  because  of  its  value  not 
being  then  ascertainable."  There  is  no  authority  for  ordering  a  reappraisal 
or  a  reconsideration  of  matters  already  passed  upon,'*  such  as  the  actual 
market  value  of  the  assets,*'  or  the  amount  deducted  for  debts  and  other 


1,  Matter  of  Liss,  (Surrogate  Ct.)  39  Misc. 
(N.  Y.)  123;  /»  re  Vinot,  (Surrogate  Ct.)  7  N. 
Y.  Supp.  517.  See  also  Long's  Estate,  23  Pa. 
Super.  Ct.  370. 

2.  EqouN  o^  AdmlniBtntloa.  —  Callahan  v. 
Woodbridgc,  171  Mass.  595;  Millward's  Estate, 
(Surrogate  Ct.)  6  Misc.  (N.  Y.)  4^5;  rt 
Gould,  (Surrogate  Ct.)  48  N.  Y.  Supp.  87a; 
Matter  of  Westum,  152  N.  Y.  93  ;  Matter  of 
Gihon,  169  N.  Y.  443 ;  Matter  of  Silliman,  79 
N.  Y,  App.  Div.  98,  affirmed  175  N.  Y.  513; 
Shelton  v.  Campbell,  109  Tenn.  690. 

Whore  It  SoM  ITot  Appear  Wh&t  the  Law  tt 
Another  Btate  Ii  as  to  the  amount  of  executors' 
commiuions,  tfae  appraiser  should  calculate  the 
commissions  allowed  there  at  the  rate  allowed 
by  the  statute  of  the  home  state  and  deduct  a 
proportionate  amount  therefor.  Matter  of  Ken- 
nedy, (Surrogate  Ct)  20  Misc.  (N.  Y.)  531. 

Cemmiistoas  of  Tnutees  Hot  Zzpensee  of  Ad- 
Blnlatratloil.  —  Matter  of  Becker,  (Surrogate 
Ct.)  a6  Misc.  (N.  Y.)  633- 

8.  Costs  of  litigation.  —  Matter  of  Maresi,  74 
N.  Y.  App.  Div.  76. 

C  Shelton  v.  Campbell,  109  Tenn.  690. 

1.  Matter  of  Westum,  15a  N.  Y.  93-  See  also 
Linei's  Estate,  155  Pa.  St.  378- 

6.  Taxes. —  Matter  of  Liss,  (Surrogate  Ct.) 
39  Misc.  (N.  y.)  123;  Matter  of  Hoffman,  42 
Misc.  (N.  Y.)  90;  Matter  of  Bnindage,  31  N. 
Y.  App.  Div.  348;  Matter  of  Maresi,  74  N.  ¥. 
App,  Div.  76. 

7.  Dbpattd  Clains.  —  Matter  of  Wormser, 
(Snrtogate  Ct)  28  Misc.  (N.  Y.)  608:  Matter 
of  Dimoo,  %z  N.  Y.  App.  Div.  107.  See  also 
Commonwealth's  Appeal,  34  Pa.  St.  804. 


8.  FaTments  in  Compromise,  —  P^  v.  Rives, 
I  Hughes  (U.  S.)  297 ;  Matter  of  Wormser, 
(Surrogate  Ct.)  28  Misc.  (N.  Y.)  608,  affirmed 
51  N.  Y.  App.  Div.  441;  Kerr's  Estate,  a  Pa. 
Dist.  535,  affirmed  159  Pa.  St.  513;  Pepper's 
Estate,  159  Pa.  St.  508,  a^rmmg  a  Pa.  Dist 
611.  See  also  Atty.-Gen.  v.  Holford,  1  Price 
426;  Ex  p.  Sitwell,  Ji  Q.  B.  D.  466,  S9  L.  T.  N. 
S.  539- 

Bole  Contra  aa  to  Honey  Paid  Widow  fitted 
trom  Will.  —  Small's  Estate,  151  Pa.  St  i, 
afhrtning  it  Pa.  Co.  Ct.  i. 

9.  Matter  of  Bolton,  (Surrogate  Ct.)  35  Misc. 
(N.  Y.)  688.  See  also  Millward's  Estate,  (Sur- 
rogate Ct)  6  Misc.  (N.  y.)  435. 

la  Matter  of  Hendricks,  i  Connoly  (N.  Y.) 
301 ;  Peck's  Estate,  (Surrogate  Ct.)  24  Abb.  N. 
Cas.  (N.  Y.)  365. 

11.  Matter  of  Kelly,  (Surrogate  Ct.)  29  Misc. 
(N.  Y.)  169. 

18.  Boappraiial  of  Property  Subsoqaently  Dls- 
oorared,  —  In  re  Smith,  (Surrogate  Ct.)  23  N. 
Y.  Supp.  762;  Matter  of  Crerar,  56  N.  Y.  App. 
Div.  479;  Matter  of  Earle,  74  N.  Y.  App.  Div. 
458.  See  also  Matter  of  Lansing,  (Surrogate 
Ct.)  31  Misc.  (N.  Y.)  148. 

13.  Beappralsal  of  Property  Beported  Sot  Pros' 
ently  Taxable. — Matter  of  Irwin,  (Surrogate 
Ct.)  36  Misc.  (N.  Y.)  277;  Matter  of  Crerar, 
56  N.  y.  App.  Div,  479;  Fosselman's  Appeal,  2 
Penny.  (Pa.)  238. 

14.  Ho  Beappralsal  of  Kattara  Passed  Upon.  — 
Matter  of  Crerar.  56  N.  Y.  App.  Div.  479; 
Moneypenny's  Estate,  181  Pa.  St.  309. 

15.  Ho  Beappralsal  as  to  Talae  of  Assoti.  — 
In  re  Bruce,  (Surrogate  Ct)  59  N.  Y.  Supp. 
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expenses.*  The  only  remedy  in  case  of  an  error  of  law  is  by  appeal  from 
the  decree  made  on  the  appraisal.* 

2.  ABseBsment  —  a.  DETERMINATION  OF  Liability  TO  Tax.  —  The  estate 
having  been  appraised,  it  is  for  the  surrogate  or  probate  court  to  determine 
as  to  the  liability  thereof  to  the  tax,'  and,  as  necessarily  incident  to  such  duty, 
the  court  has  jurisdiction  to  determine  every  question  that  may  arise  in  the 
tax  proceedings.^  The  determination  of  the  surrogate  is  final,  unless  appealed 
from.* 

Hotioe.  —  The  court  must  immediately  give  notice,  upon  the  determination 
by  it  as  to  the  liability  of  an  estate  to  the  tax,  to  all  parties  known  to  be 
interested  therein. • 

b.  Correction  of  Decree.  —  As  to  purely  legal  errors,  the  only  remedy 
by  which  the  determination  of  the  court  assessing  the  tax  can  be  reviewed  is 
by  fippeal.  But  the  power  to  modify  a  decree  for  ^ny  cause  extrinsic  of  the 
record  is  an  inherent  one  and  may  be  exercised  even  after  the  time  to  appeal 
has  expired.' 

c.  Appeal  from  Decree.  —  It  is  usually  provided  by  the  statute,  that 
the  state,  through  the  proper  official,"  or  any  person  dissatisfied  with  the 
assessment  and  determination  of  the  tax,  may  take  an  appeal  therefrom.* 


1083;  Matter  of  Fulton,  (Surrogate  Ct.)  30 
Misc.  (N.  Y.)  70;  Com.  v.  Freedley,  21  Pa.  St. 
33.  Compare  Atty.-Geo.  v.  Dardier,  11  Q.  B. 
D.  16. 

1.  No  Beappralaal  as  to  Amoaat  of  Debti.  — 

Matter  of  Rice,  (Surrogate  Ct.)  29  Misc.  (N. 
Y.)  404,  aMrmed  56  N,  Y.  App.  Div.  253. 

8.  Matter  of  Niven,  (Suptn.  Ct.  Spec.  T.)  29 
Misc.  (N.  Y.)  550. 

Where  the  SUte  Had  No  Notice  of  the  Approiie* 
nent,  it  may  apply  for  and  have  a  reappraisal. 
Matter  of  McGhec,  105  Iowa  9. 

3.  DetoriniDationofLia.bilit7toTax. — Re  Ren- 
frew, 29  Ont.  566;  Callahan  v.  Woodbridge,  171 
Mass.  595  ;  Weston  v.  Goodrich,  86  Hun  (N. 
Y.)  194.  See  also  Atty.-Gen.  v.  Cameron,  26 
Ont.  App.  104;  Matter  of  Smith,  40  N.  Y.  App. 
Div.  480 :  Maris's  Estate,  3  Pa.  Dist.  33. 

The  Superior  Court  of  MassachntetU  may  hear 
and  determine  the  question  whether  or  not  a 
legacy  is  subject  to  the  tax,  the  provision  of  the 
act  giving  the  Probate  Court  jurisdiction  of 
matters  connected  with  said  tax  not  being 
exclusive.   Essex  v.  Brooka,  164  Mass.  79, 

The  Snprene  Ooart  of  Kew  York  BtMt  has  no 
jurisdiction  to  determine  the  liability  of  a  suc- 
cession to  the  transfer  tax.  Weston  v.  Good' 
rich,  86  Hun  (N.  Y.)  194. 

Foreign  Exeeatort  of  a  Nonresident  who  have 
failed  to  pay  the  tax  or  request  the  imposition 
thereof  in  this  state  before  removing  the  prop- 
erty cannot  oust  the  surrogate's  court  in  this 
state  of  such  jurisdiction  by  filing  their  account 
in  the  foreign  state  and  securing  a.  4ecree 
directing  a  distribution  of  the  estate.  Matter 
of  Hubbard,  (Surrogate  Ct.)  31  Misc.  (N,  Y.) 
566. 

4.  Matter  of  Ullmann,  137  N.  Y.  403. 

Court  Ma;  Detemine  Whether  Legatee  Exempt. 

—  Provident  Hospital,  etc.,  Assoc  v.  People,  198 
111.  495. 

Conrt  If  ay  Determine  Whether  Tmperty  Passes 
bjr  Will  or  Intestate  laws.  —  Matter  of  Ullmann, 

137  N.  Y,  403,  reversing  67  Hun  (N,  Y,)  5. 

Conrt  Cannot  Determine  Dispnted  Claim.  — 
Millward's  Estate,  (Surrogate  Ct)  6  Misc.  (N. 
Y.)  4as. 


5.  Matter  of  Wolfe,  137  N.  Y.  205,  reversing 
(Supm.  Ct.  Gen.  T.)  29  Abb. 'N.  Cas.  (N,  Y.) 
340;  Matter  of  Lansing,  (Surrogate  Ct.)  31 
Misc.  (N.  Y.)  148.  See  also  Matter  of  Racket, 
(Surrogate  Ct.)  14  Misc.  (N.  Y.)  zSa;  Stinger 
f .  Com.,  a6  Pa.  St  439,  4^3. 

6.  Hotioe.  —  Matter  of  Miller,  110  N.  Y.  316, 
afHrmed  47  Hun  (N.  Y.)  394.  See  also  Astor's 
Estate,  (Surrogate  Ct.)  20  Abb.  N.  Cas.  (N. 
Y.)  40s;  Matter  of  Winters,  (Surrogate  Ct.) 
21  Misc.  (N.  T.)  552. 

7.  Correotlon  of  Decree. —  Matter  of  Schermer- 
horn,  38  N.  Y.  App.  Div.  350;  Moi^an  v.  Cowie, 
49  N,  Y.  App.  Div.  613;  Matter  of  Crerar,  56 
N.  Y.  App.  Div.  479,  reversing  (Surrogate  Ct.) 
31  Misc.  (N.  Y.)  481;  Matter  of  Earle,  74  N. 
Y,  App.  Div.  458 ;  Matter  of  Silliman,  79  N.  Y. 
App.  Div.  98,  affirmed  175  N.  Y.  513;  Matter 
of  Scrimgeour,  80  N.  Y.  App.  Div,  388, 
affirmed  175  N.  Y,  507;  Matter  of  Lowry,  89  N. 
Y.  App.  Div.  236;  Matter  of  Sfaerar,  (Surrogate 
Ct)  25  Misc.  (N.  Y.)  138;  Matter  of  Wallace, 
(Surrogate  Ct)  38  Misc.  (N.  Y.)  603;  Matter 
of  Von  Post,  (Sum^te  Ct.)  35  Misc.  (N.  Y.) 
367;  Matter  of  Connelly,  (Surrogate  Ct.)  38 
Misc.  (N.  Y.)  466. 

8.  SUte  Kay  Appeal.  —  Matter  of  Bogert. 
(Surrogate  Ct)  25  Misc.  (N.  Y.)  466;  Morgan 
V.  Warner,  45  N,  Y.  App.  Div.  424,  162  N,  Y. 
612;  Commonwealth's  Appeal,  138  Pa.  St  603. 
Compare  Matter  of  Coleman,  3  Pearson  (Pa.) 
535. 

9.  See  the  statutes  of  the  various  states. 
When  LbnitatlOD  of  Tine  to  Appeal  Begins  t* 

Ban. —  Matter  of  Connelly,  (Surrogate  Ct)  38 
Misc.  (N.  Y.)  466. 

When  Exeontors  or  Administrators  Cannot  Ap> 
peal.  —  Where  the  tax  is  payable  by  the  de- 
visees and  legatees  and  not  by  the  executors, 
the  latter  have  no  interest  in  the  question 
whether  the  tax  is  presently  due  and  payable, 
and  an  appeal  by  them  upon  that  point  raises 
no  question  for  consideration.  In  re  Handley, 
181  Pa.  St.  339.  See  also  Com.  v.  Coleman,  53 
Pa.  St.  468. 

Where  the  GomptroUor  of  the  City  of  New  Twk 
was  authorized  to  institute  a  proceeding  to  col- 
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Vm  GOLLECTIOH  07  TAX.  —  Provisions  are  found  in  the  statutes  for  the 
institution  of  proceedings  to  collect  the  tax  upon  the  refusal  or  neglect  of  the 
person  liable  therefor  to  pay  the  same.*  In  New  York,  at  least,  such  remedy 
would  seem  to  be  merely  cumulative,  as  it  has  been  held  that  the  surrogate 
has  power  to  compel  the  payment  of  the  tax  by  such  proceedings  as  are  pro- 
vided generally  for  the  enforcement  of  the  decrees  of  the  surrogate's  court, 
as,  for  instance,  by  contempt  proceedings.'  The  time  within  which  the 
proceeding  may  or  must  be  commenced  is  prescribed  by  the  statute,'  and 
the  costs  thereof  may  be  taxed  against  the  party  liable  for  the  tax.* 

IX.  FSHALTT  roB  HoKFATMXKT.  —  A  common  statutory  provision  is  to  the 
effect  that  unless  the  tax  be  paid  within  a  prescribed  time,  interest  shall  be 
charged  and  collected  thereon  at  a  rate  in  excess  of  the  legal  rate,  by  way  of 
penalty;*  except  that  when,  by  reason  of  claims  made  upon  the  estate, 
necessary  litigation,  or  other  unavoidable  cause  of  delay,  the  tax  cannot  be 
determined  and  paid  when  due,  interest  at  the  legal  rate  shall  be  charged 
thereon  from  the  accrual  thereof  until  the  cause  of  delay  is  removed.*  One 
who  claims  exemption  from  the  penalty  has  the  burden  of  showing  a  sufficient 
ground  for  delay  in  the  settlement  of  the  estate,' and  neither  ignorance  of  the 
law  nor  hardship  resulting  to  the  legatee  will  relieve  the  estate  from  the 
exaction  of  the  extra  interest.^  The  interest  should  be  computed  at  the  rate 
provided  by  the  law  in  force  at  the  time  of  the  accrual  of  the  tax,*  and  should 
be  computed  only  from  such  latter  date.'* 


I«t  the  tax,  he  had  authority  to  prosecute  an 
appeal  from  the  decision  of  the  surrogate, 
although  the  powers  and  duties  in  respect 
thereto  had  devolved  upon  the  comptroller  of 
the  state.  Matter  of  Blackstone,  69  N.  Y.  App. 
Div.  127. 

I.  See  the  statutes  of  the  various  states.  See 
senerally  the  title  Taxation,  post. 

Aet  of  Congreu  of  1S64.  —  See  U.  S.  v. 
Truck,  28  Fed.  Rep.  846. 

Louisiana.  —  See  New  Orleans  v.  Stewart,  28 
La.  Ann.  180. 

North  Carolina.  —  Under  the  Act  of  1846  an 
information  in  the  name  of  the  attorney-general 
is  the  most  approved  form  of  proceedii^  to  col- 
lect the  tax.  Atty.-Gen.  v.  Pierce,  6  Jones  Eq. 
(S9  N.  Car.)  340. 

Tennessee.  —  A  suit  for  the  collection  of  the 
tax  should  be  brought  in  the  county  court,  but 
if  brought  in  the  chancery  court  and  there  is  no 
demurrer  or  plea  to  the  jurisdiction,  the  suit 
can  be  maintained.  But  it  must  be  conducted 
and  seated  as  though  it  had  been  broi^ht  in 
the  county  court.  Shelton  o.  Campbell,  log 
1'enn.  690.  See  also  Harrison  p.  Johnston,  109 
Tenn,  245. 

The  Duty  of  the  Court  to  see  that  the  tax  is 
paid  before  allowing  for  payment  of  any  legacy 
does  not  prevent  a  suit  for  the  collection  of  the 
same  by  the  proper  official.  Matter  of  Sammon, 
3  M.  &  W.  381. 

S.  Snzn^ta  Ib^  Enfftroo  Payment.  —  Matter 
of  Vande^ilt,  a  Connoly  (N.  Y.)  319;  In  rt 
Prout,  (Surrogate  Ct.)  3  N.  Y.  Supp.  831. 

S.  Frazer  v.  People,  6  Dem.  (N.  Y.)  174. 

Provliionfl  of  Statuto  Kerely  DirMboy,  —  Howe 
V,  Howe,  179  Mass,  S4'5- 

The  New  York  Aot  of  1899  provided  that  the 
defense  of  the  statute  of  limitations  could  not 
be  interposed  in  a  proceeding  to  collect  the  tax. 
Hatter  of  Moencfa,  (Surrogate  Ct.)  39  Misc. 
(N.  Y.)  480. 
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4.  Costs  of  Prooseding  to  Colloot.  —  Frazer  v. 
People,  6  Dera.  (N.  Y.)  174;  McCarthy's  Es- 
tate, (Surrogate  Ct.)  s  Misc.  (N.  Y.)  276; 
Shelton  v.  Campbell,  109  Tenn.  690;  Harrison 
c  Johnston,  109  Tenn.  345. 

0.  Penalty  tat  Konp^ment  of  Tax.  —  Wright 
r.  Btakealee,  loi  U.  S.  174;  Matter  of  Stewart, 
131  N.  Y.  874;  Bank's  Estate,  s  Pa.  Co.  Ct.  614; 
Commonwealth's  Appeal,  128  Pa.  St.  603 ; 
Miller's  Estate,  183  Pa.  St.  157.  See  also  the 
statutes  of  the  various  states. 

6.  VaaToidableCanse  for  Delay  —  New  York. — ■ 
Matter  of  Bolton,  (Surrogate  Ct.)  35  Misc.  (N. 
Y.)  688;  Matter  of  Stewart,  131  N.  Y.  274; 
Matter  of  Moore,  90  Hun  (N.  Y.)  162;  People 
V.  Prout,  S3  Hun  (N.  Y.)  541,  aMrmed  117  N. 
Y.  651. 

Pennsylvania.  —  Maris's  Estate,  3  Pa.  Dist. 
33;  Bank's  Estate,  s  Pa.  Co.  Ct.  614;  Miller's 
Estate,  182  Pa.  S^.  157;  Commonwealth's  Ap- 
peal, 128  Pa.  St.  603:  Reisb  v.  Com.,  106  Pa. 
St.  sai ;  Commonwealth's  Appeal.  34  Pa.  St. 
204;  Com.  V.  Smith,  30  Pa.  St.  100. 

Tennessee.  —  Shelton  v.  Campbell,  109  Tenn. 
690. 

The  Penalty  Will  Not  Bo  Imposed  where  there 
has  been  no  effort  made  to  enforce  the  law  on 
account  of  pending  litigation  as  to  its  constitu- 
tionality.   Bates's  Estate,  s  Ohio  Dec,  547. 

7.  People  V.  Prout.  53  Hun  (N.  Y.)  541. 
ijl  AnUMti™  to  Remit  Fenal^  can  be  made 

to  the  court  upon  motion  and  is  not  to  be  the 
subject  of  an  appeal  from  the  decree  fixing  the 
tax.  Matter  of  De  Graaf,  (Sarrogate'Ct.)  24 
Misc.  (N.  Y.)  147. 

8.  Matter  of  Piatt.  (Surrogate  Ct.)  8  Misc. 
(N.  Y.)  144. 

e.  Matter  of  Milne,  76  Hun  (N.  Y.)  328; 
Matter  of  Moore,  90  Hun  (N.  Y.)  163;  Matter 
of  Fayerweather,  143  N.  Y.  114. 

la  Matter  of  Davis,  149  N>  Y.  539;  Bank's 
Estate,  5  Pa-  Co.  Ct.  614. 
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X  BBTUHOura  Tax.  —  Where  the  statute  provides  for  the  refunding  of  a 
tax  erroneously  paid>  the  prescribed  procedure  must  be  strictly  followed,  and 
none  other  can  be  resorted  to.* 


STrCGSS8IVEI.7.  —  See  note  3. 

SirCCBSSOB.  —  The  term  *'  successor  "  implies  one  who  takes  a  place  that 
another  has  left.* 


I.  In  re  HaU.  (Supm.  Ct.  Gen.  T.)  7  N.  Y. 
Supp.  595,  54  Hun  (N.  Y.)  637 ;  Matter  of 
Howard,  54  Hun  (N.  Y.)  305. 

The  Sanogato  Kay  tMax  the  refunding  of  a 
tax  erroneously  assessed  and  paid,  and.an  appli- 
cation for  such  order  may  be  made  at  any  time 
within  five  years.  Matter  of  Sherar,  (Surro- 
gate Cl)  as  Misc.  (N.  Y.)  138. 

And  where  the  surrogate  has  so  ordered,  a 
writ  of  mandamus  may  issue  from  the  Supreme 
Court  directing  the  state  comptroller  to  refund. 
Matter  of  Coogan,  (Supm.  Ct  Spec.  T.)  ay 
Misc.  (N.  Y.)  563,  aiHrmed  45  N.  Y.  App.  Div. 
6a8,  162  N.  Y.  613. 

(hitarie.  —  Where  bona  Ude  claims  against 
the  estate  are  discharged  by  the  executors  after 
pajrment  of  the  tax,  a  proper  pro  rata  portion 
thereof  will  be  refunded.  Ross  v.  Reg.,  3a  Ont. 
143* 

S.  BaoamdwtHj.  ~-  In  Frisk  v.  Keigelman,  75 
Wis.  499,  it  was  held  that  proof  of  the  pid>licB- 
tion  of  a  summons  in  a  daily  newspaper  "  six 
weeks  successively,  commencing,"  etc.,  does 
not  show  compliance  with  a  statute  requiring 
the  publication  to  be  made  "not  less  than  once 
a  week  for  six  weeks."  See  also  the  title  Time, 
Computation  of. 

BmeeMlTdy  and  IMnbnaltuemu^.  —  See 
Brush  Electric  Co.  v.  Western  Electric  Co.,  69 
Fed.  Rep.  243,  afHrmed  (C.  C.  A.)  76  Fed.  Rep. 
761.   This  was  a  patent  case. 

8.  Saooesnr,  —  Davis  v.  Garr,  6  N.  Y.  133. 

In  State  v.  Andrews,  64  Kan.  496,  it  was 
said:  "According  to  all  the  lexicographers,  a 
successor  is  merely  one  who  succeeds  or  takes 
the  place  of  another." 

Pablla  OfflMT. —  The  term  applies  to  any  fu- 
ture occupant  of  aii  office  held  by  a  public 
officer,  just  as  he  is  the  sHcoemor  of  any  in- 
cumbents who  preceded  him,  no  matter  when. 
State  V.  O'Leary,  64  Minn.  207. 

Immediate  Snemssor.  —  A  clause  in  the  con- 
stitution of  New -York  provides  that  the  suc- 
O^sstnv  of  comity  judges  "  shall  be  chosen  by 
the  electors  of  the  counties  for  the  term  of  six 
years."  It  was  held  that  the  term  suooemors 
applies  to  all  of  the  indefinite  line  following 
the  original  incumbents,  and  furnishes  a  con- 
trolling rule  on  the  subject,  except  in  the 
^wcial  cases  where  the  constitution  provides 
for  the  filling  of  vacancies.  People  v.  Towns- 
end,  102  N.  Y.  438.  See  also  People  v,  Carr, 
86  N.  Y.  514. 

In  Phillips  V.  Governor,  2  Ark.  38a,  it  was 
held  that  under  a  statute  authorizing  adminis- 
trator's bonds  payable  to  "  the  governor  and  his 
successors  in  office,"  the  right  of  action  was 
not  restricted  to  immediate  successors  of  the 
governor  in  whose  name  such  bonds  might  have 
been  taken  out. 

Xngllsh  BnooflwfonDnty  Aot.— See  Atty.-Gen.  v. 
Littledale,  L.  R.  s  H.  L.  290. 


Htfn— Bitattt  of  InharituiM. —  In  Sedgwick 
V,  Laflin,  10  Allen  (Mass.)  430,  it  was  held  that 
a  mortgage  of  land  to  an  individual,  his 
successors  and  assigns  forever,  conveyed  only 
a  life  estate.  The  court  said:  "Littleton  and 
Coke  declare  that  the  very  words  '  succeasora 
and  assigns,'  used  in  the  instrument  before  us, 
are  not  sufficient  to  make  an  estate  of  inherit- 
ance.  LitL,  S  I  ;  Co.  Litt.  la,  86." 

MmltlBg  Estate.  —  The  granting  clause  of 
a  deed  was  as  follows :  "  Do  grant,  bargain, 
sell,  alien,  release,  convey,  and  confirm  onto  the 
said  parties  of  the  third  part  and  to  their 
slteceBSora  and  assigns."  In  construing  this 
provision  the  court  said :  "  There  is  nothing  in 
any  of  these  words  which  limits  their  estate. 
The  authority  is  to  hold  to  their  successors 
and  assigns.  There  is  no  particular  significance 
attaching  to  the  word  successors  in  the  ab- 
sence of  anything  in  the  other  part  of  the  deed 
showing  that  a  limited  estate  was  granted,  and 
the  grant  is  to  the  assigns  as  well  as  the 
aucceBSora."  Kanenbley  v.  Volkenberg,  70  N. 
Y.  App,  Div.  97. 

BaooMBor  In  laterost.  —  The  assignee  of  a 
note  in  action  becomes  a  sticocssor  in  interest 
of  the  assignor  or  plaintiff.  Hallett  v.  Hallett, 
(C.  PI.  Spec.  T.)  10  Misc.  (N.  Y.)  304.  See 
also  Higgins  v.  New  York,  136  N.  Y.  214. 

Bam*  —  Tax  CoUeotor.  —  In  Sheehan  v.  Os- 
borne, (Cal.  1902)  69  Pac.  Rep.  843,  it  was 
said :  "  The  tax  collector  is  not  a  corporation 
sole,  whose  aucccaaora  constitute  the  same 
fictitious  person,  and  are,  therefore,  bound  by  a 
judgment  against  a  predecessor,  but  a  mere 
agent  of  a  corporation  aggr^^te  —  that  is,  of 
the  county.  There  is  no  direct  privitr,  there- 
fore, between  a  tax  collector  and  his  suMess- 
ors  in  office ;  nor  can  the  latter  be  regarded  at 
'  auceeaaora  in  interest"  to  their  predecessors, 
for  neither  have  any  interest  in  the  tax.  nor, 
except  as  personally  affected,  in  the  question  of 
its  validity."  See  also  Bailey  v.  Johnson,  121 
Cal.  562. 

One  Eatltlsd  to  SoooMd. —  In  construing  a 
statute  which  provided  that  certain  officers 
should  hold  office  until  their  successors  were 
elected  or  appointed  and  qualified,  the  court 
said :  "  The  word  successor  is  used  in  our 
statutes,  as  in  the  books,  in  the  twofold  sense 
of  the  one  entitled  to  succeed  and  the  one  who 
has  in  fact  succeeded.  It  is  here  employed  in 
the  former  acceptation."  People  v.  Ward,  107 
Cal.  236. 

Ballroad  Ompuqr. — A  contract  between  a 
municipality  and  certain  railroad  companies 
provided  that  in  a  certain  event  rights  granted 
to  the  public  should  revert  to  such  railroad 
companies  and  their  auceeaaora.  Upon  the 
happening  of  the  contingency  the  railroad  com- 
panies conveyed  the  reserved  strip  to  an  indi- 
vidual. In  holding  that  such  individual  waa 
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.  SUCCINCT.  —  '*  The  word  '  succinct '  means  brief,  precise,  exact.  It  is 
derived  from  the  two  Latin  words  sub,  under,  below,  and  cingere,  to  gird, 
and  literally  means  girded  below,  or  from  below ;  tucked  up ;  hence, 
compressed  into  narrow  shape;  concise."* 

BUCH.  —  "Such"  in  its  ordinaiy  sense  signifies  something  previously 
mentioned  or  specified;  not  other  or  different;*  of  a  like  kind;  the  same 


not  comprehended  by  the  term  auooeMora,  the 
court  said :  "  We  do  not  understand  that  the 
word  €Uccesaor»  here  refers  to  grantees,  but 
to  such  railroad  companies  as  might  be  mm- 
oeaaora  to  the  railmd  companies  who  made 
the  contract  with  the  town  of  Lake;  the  word 
mtteeeaaoTB  referring  to  succession  in  their 
cai»citr  as  railroads."  Huff  v.  Hastings  Ex- 
press Co.,  195  III.  »i7. 

lame  —  Ezamptlon  from  Taxation*  —  A  statute 
exempted  a  railroad  and  its  auceeBsora  from 
taxation.  In  construing  this  provision  in  Inter- 
national, etc..  R.  Co.  V.  Smith  Coun^,  65  Tex. 
as,  the  court  said:  "The  word  auMBMon 
is  evidently  used  to  designate  such  corporations 
or  persons  as  may,  in  any  lawful  manner,  ac- 
quire the  proprietorship  of  the  corporate  rights 
and  property  through  which  they  are  to  be  ex- 
ercised, which  had  the  corporation  to  which  liie 
exemption  was  given." 

^egaasors  in  Trut.  —  An  assignment  for  the 
benefit  of  creditors  purported  to  convey  all  the 
proper^  of  the  assignor  to  tiic  assignee  "to 
have  and  to  hold  the  same  unto  the  said  party 
of  the  second  part,  his  suceeaaors  in  trust  and 
assigns."  In  construing  this  provision  the  court 
said:  "The  use  of  the  words  '«ueo0Mora  in 
trust,'  in  the  granting  and  habendum  clauses  of 
the  assignment,  is  equally  unobjection^>le. 
Such  phrase  referred  to  such  persons  as  might 
lawfully  succeed  the  assignee,  in  case  of  resig- 
nation, removal,  or  death,  but  it  gave  to  the 
assignee  no  power  to  select  his  •uooesaor." 
I..angdon  v.  "Hiompson,  35  MiniL  509. 

TnstMS  ud  Snoesason. —  In  Davis  v.  Garr. 
6  N.  Y.  133,  it  was  held  that  in  an  action  on  a 
promissory  note,  where  the  declaration  alleged 
that  such  note  was  payable  to  three  persons  as 
trustees  of  an  unincorporated  association  or 
their  tuceeMorm  in  office,  the  words  "thdr 
mtooesaora"  might  be  rejected  as  surplusage. 

1.  Soeoinot.  —  Wolfe  v.  WUsey,  a  Ind.  App. 
558.  citing  Webst.  Diet.  The  court  further 
said :  "  If  the  pleading  here  contemplated  is  to 
derive  any  character  from  the  word  CNCOinot, 
it  can  be  only  that  of  brevity,  compression, 
terseness." 

8.  8adi  Belm  to  Bonstkbv  Pnvlsusly  Urn*- 
tiM«a.  —  U.  S.  V.  Gooding,  12  Wheat.  (U.  S.) 
477 ;  Oquawka  v.  Graves,  (C.  C.  A.)  82  Fed. 
Rep.  572;  Ventura  County  v.  Qay,  na  Cal.  65; 
Hunt  V.  Jordan,  4  Blackf.  (Ind.)  334;  Evans  v. 
State,  ISO  Ind.  651  ;  Kansas  Gty  c.  Hescher,  4 
Kan.  App.  782;  Tillson  v.  State,  29  Kan.  452; 
Valentine  v.  Borden,  100  Mass.  2S0;  Willis  v. 
Standard  Oil  Co.,  50  Minn.  290;  Vaughn  v. 
Haden,  37  Mo.  179;  State  v.  Second  Judicial 
Dist  Ct,  26  Mont.  396;  State  v.  Brannen,  8 
Jones  L.  (53  N.  Car.)  210;  Garvin  v.  State,  13 
Vxa  (Tenn.)  172,  See  also  State  v.  Beasley,  5 
Mo.  92,  where  the  word  was  rejected  as  a  typo- 
graphical or  clerical  inaccuracy. 

Befers  to  Last  Antsssdeat.  —  In  Summerman 
V.  Knowlcs,  33  N.  J.  L.  aos,  it  was  said :  "  The 
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word  is  descriptive,  and  is  a  relative  word,  and 
as  such  must  be  referred  to  the  last  antecedent, 
unless  the  meaning  of  the  sentence  would 
thereby  be  impaired."  See  also  Wellman  v. 
Bergmann,  44  N.  J.  L.  615;  Laidley  v.  Kline, 
a3  W.  Va.  576,  wherein  the  words  "such 
action  or  scire  facias,"  in  a  statute,  were  held 
t->  apply  to  the  action  or  scire  facias  specified 
in  the  provision  just  preceding. 

Sams  —  8B0h  lodge  —  Two  Judges  Frevieasly 
Xantinad. —  See  In  re  Remington,  7  Wis.  653. 

Sank  Frsesding  Hoan  in  Singular  Hnmbsr.  — 
In  People  v.  Union  High  School  Dist.,  loi  Cal. 
6s8.  it  waa  said :  "  When  the  word  atuOi  pre- 
cedes a  noun  in  the  singular  number,  as  in  this 
case  — '  mteh  school  district '  —  it  partakes  of 
the  nature  of  a  pronoun  as  well  as  that  of  an 
adjective  (pronominal  adjective),  and  properly 
relates  to  die  same  noun  in  the  same  number 
as  antecedently  expressed  and  qualified,  and 
especially  to  the  antecedent  qualification  of  that 
noun ;  and  denotes  that  the  noun  which  it 
precedea  la  to  be  understood  as  antecedently 
qnaU&cd.*' 

Sneh  Vsed  In  IsnM  «f  flald.  —  See  Evans  v. 
State,  150  Ind.  651. 

Sash  Hot  Used  In  the  Btnas  of  Bald.  —  A  will 
gave  a  homestead  to  the  tesUtor's  three 
daughters  for  life,  "  and  when  said  homestead 
shall  be  no  longer  used  or  occupied  as  afore- 
aaid  by  either  or  any  of  my  beloved  daughters 
above  named,  then  I  give  and  devise  the  same 
to  auoh  child  or  children  at  that  time  living, 
and  their  heirs  and  assigns  forever;  and  the 
represenUtive  of  any  deceased  child  to  have 
the  share  of  his  or  her  parent."  It  waa  held 
that  by  the  expression  "  child  or  children,"  all 
of  the  testator's  children  were  referred  to,  and 
the  word  aurik  was  not  used  in  the  sense  of 
"  said,"  but  with  reference  to  the  subsequent 
qtialification  of  survivorship.  The  provision 
was  meant  to  give  the  property  to  those  of  his 
children  who  should  be  alive  at  the  termination 
of  the  homestead  estate,  and  the  issue  of  those 
who  should  dien  be  dead,  such  issue  to  take 
per  stirpet.  Endieott  v.  Endtcott,  41  N.  J. 
Eq.  98. 

luh  Mi  tDm. —  A  statute  provided  that 
upon  affidavit  diat  a  witness  resided  out  of  the 
territory,  a  commission  might  issue  to  take  the 
testimony  of  auch  witness,  ft  was  held  that 
an  aiRdavtt  that  "  some "  of  the  witnesses  of 
plaintiff  resided  out  of  the  limits  of  the  terri- 
tory was  not  sufficient.  Lesoe  v.  Pomphrey,  4 
Ala.  79. 

AsSnoh.  —  Where  a  fiduciary  was  claimed  to 
hold  a  ftmd  "  as  mrh  against  the  plaintiff," 
the  court  said :  "  The  context  plainly  shows 
that  the  words  '  as  aut^ '  nict  to  him  as  such  - 
administrator  of  Baker."  Gilmore  v.  Baker, 
24  W.  Va.  86. 

Soeh  A^ropriatloa.  —  See  Collins  v.  Water 
Com'rs,  A»  U.  C.  Q.  B.  378. 

Snoh  Aldgnwi.  —  A  statute  providing  that  tbe 
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SUDDENLY, 


that,  with  reference  to  something  already  mentioned.* 
SUSDSHLT.  —  See  note  2. 


Circuit  Court  judge  might  remove  any  uatgnee 
for  canse  was  amended  as  foUowa:  "and 
shall  also  remove  meh  assignee  upon  the 
application  of  A  majority  of  the  creditors  of 
such  assignor  who  shall  also  represent  a  ma- 
jority in  value  of  the  debts  allowed  against  said 
estate."  It  was  held  that  the  word  such  in 
the  clause  "  and  shall  also  remove  any  such 
assignee  "  was  used  in  the  same  sense  as  the 
word  tMch  in  the  connection  '  creditors  of 
axtch  assignor,*  meaning  the  assignee  of  a  vol- 
untajy  assignment,  spoken  of  in  the  previoas 
sections.  Burtt  v.  Barnes,  87  Wis.  519.  See 
also  Batten  v.  Smith,  62  Wis,  9a. 

Booh  CoDtraots.  —  In  Floyd  v.  Harding,  a8 
Gratt.  (Va.)  404,  it  was  said :  "  Having  pro- 
vided for  the  recordation  of  written  contracts 
in  the  fourth  section,  the  framers  of  the  stat- 
ute, by  the  use  of  the  words  *  mucH  contracts ' 
in  the  fifth,  evinced  a  deliberate  purpose  to 
confine  the  operation  of  that  section  to  contracts 
in  writing."  See  also  Pack  v.  Hansbarger,  17 
W.  Va.  341. 

Such  iBsaffldenoy.  —  A  statute  provided  that 
whenever  any  person  liable  to  the  payment  of 
toll  should  sustain  any  injury  by  reason  of  the 
turnpike  being  out  of  repair,  "  the  corpora- 
tion owning  said  road  shall  be  uiswerable  for 
such  injury,  and  also  liable  to  indictment  for 
fmch  insufiiciency  and  want  of  repair."  In 
construing  this  provision  the  court  said;  "  The 
word  such  does  not  limit  the  case  to  the  in- 
sufficiency and  want  of  repair  which  has  actually 
occasioned  injury  to  an  individual,  but  to 
insufficiency  and  want  of  repair  which  renders 
it  dangerous,"  Com.  v.  Hancock  Free  Bridge 
Corp.,  a  Gray  (Mass.)  68. 

Bnoh  Invmitvy.  —  A  statute  after  providing 
ihat  the  assignor  should  file  a  correct  inventory 
of  his  assets  and  a  list  of  his  creditors  veri- 
fied by  oath  and  having  affixed  a  certificate 
of  the  assignee  that  the  same  was  correct,  etc., 
proceeded :  "  And  a  failure  to  make  and  file 
tmch  inventory  and  list  shall  render  such 
assignment  void;  but  no  mistake  therein  shall 
invalidate  such  assignment  or  affect  the  right 
of  any  creditor."  It  was  held  that  auoh,  quali- 
fying "  inventory."  referred  only  to  a  correct 
inventory  of  assets  and  list  of  creditors,  with- 
out any  reference  whatever  to  the  oath  of  the 
assignor  or  the  certificate  of  the  assignee. 
Steinlien  v.  Halstad,  52  Wis.  zgi. 

Boeh  Killing.  —  See  Com.  v.  Johnes,  i  Leigh 
(Va.)  609;  People  V.  Bealoba,  17  Cal.  397; 
Bivens  v.  State,  1 1  Ark.  455. 

Suoli  Karrisge  —  Berooatloft  <tf  mu. —  See 
In^iersdll  v.  Hopkins,  170  Mass.  404. 

Bnch  Ffltitionsn.  —  Under  .  a  statute  providing 
that  on  the  petition  of  not  less  than  twenty  of 
the  freehold  owners  of  lots  in  any  section  lying 
adjacent  t-^  n  borough,  the  section  on  which 
such  petitioners  and  others  resided  might  be 
admitted  as  a  part  of  the  borough,  it  was  held 
that  the  twenty  petitioners  tor  extension  mnst 
be  owners  of  the  lots  to  be  included  and  resi- 
dents thereon,  the  court  saying  that  the  word 
aurh  in  the  phrase  "  mtcH  petitioners "  was 
intended  as  demonstrative,  pointing  directly 


to  the  twenty  petitioners  previously  mentioned. 
Devore's  Appeal,  56  Pa.  St  165. 

Soak  Bait  — See  Appletcm  v.  Tumbnll,  84 
Me.  76- 

Soflh  Tiaket.  —  A  sutute  provided  that  it 
should  not  be  lawful  for  any  person  within  the 
state  to  have  in  possession  any  ticket  of  any 
lottery,  not  granted  or  permitted  by  the  state, 
with  intent  to  sell,  negotiate,  or  disposb  of  the 
same,  or  "  to  sell,  negotiate,  or  advertise,  in  any 
way  whatever,  any  mich  ticket  or  part  of  a 
ticket"  It  was  held  that  the  word  auoh  did 
not  refer  to  the  possession  of  the  seller.  The 
court  said :  "  By  the  use  of  the  word  «uoh 
it  was  intended  to  refer  to  that  which  had 
been  previously  described  —  a  ticket  in  a 
lottery  not  granted  or  permitted.  That  it  should 
be  in  possession  of  the  seller  is  no  part  of  the 
description  of  the  ticket"  State  v.  Scrihner, 
a  Gill  &  J.  (Md.)  251. 

■oall  Time.— A  statute  provided  that  a  mort- 
gage diould  be  valid  from  the  time  it  was  filed 
for  record  until  the  maturity  of  the  entire  debt 
or  obligation,  provided  such  time  should  not 
exceed  two  years.  It  was  held  that  "  the  words 
'  Buch  time,'  as  used  in  the  proviso,  refer  to  the 
period  between  the  time  of  filing  the  mortgage 
for  record  and  the  maturity  of  the  entire  debt, 
or  of  all  the  notes  secured  by  the  mortgage." 
Silvia  V,  Aultman,  141  III.  632. 

1.  Of  That  Kind  — Of  Like  Kind.  —  Ventura 
County  V.  Clay,  iiz  Cal.  65;  Evans  f.  State, 
150  Ind,  651 ;  Travers  v.  Wallace,  93  Md.  507 ; 
State  V.  Second  Judicial  Dist  Ct.,  26  Mont.  396  ; 
State  f.  Brannen,  8  Jones  L.  (53  N.  Car.) 
210;  Garvin  v.  Sute,  13  Lea  (Tenn.)  172; 
Chesapeake  etc.,  R.  Co.  v.  Patton,  9  W.  Va. 
656 ;  Ogden  V.  Glidden,  9  Wis.  52. 

Sodl  Fusona^. —  A  statute  exempted  from 
taxation  parsonages,  whether  of  local  churches 
or  districts,  and  whether  occupied  by  the  pastor 
permanently  or  rented  for  his  benefit,  and  pro- 
vided thr.t  the  leasing  of  such  parsonages 
should  not  render  them  liable  to  taxation. 
The  court  said :  "  Stress  was  laid  in  the  argu- 
ment upon  the  use  of  the  word  such  in  the 
last  clause  of  the  section  — '  the  leasii^  of 
such  parsonages,'  etc.  It  was  claimed  that  the 
word  limited  that  clause  to  the  same  parsonages 
mentioned  in  the  first  clause.  The  objection 
to  that  construction  is,  as  has  just  been  stated, 
that  it  renders  one  or  the  other  of  these  clauses 
superfluous,  and  gives  to  it  no  force  or  signifi- 
cance whatever.  We  may  find  an  office  and 
vse  for  the  word  by  interpreting  it  to  signify 
parsonages  'of  local  chiirdies  or  districts,'  by 
which  we  suppose  is  meant  local  or  district 
churches."  (3ray  v.  La  Fayette  County,  65  Wis. 
57". 

8.  Soddmly  Aisaaltsd,  —  A  statute  provided 
that  any  person  might  kill  any  dog  that 
auOdetdv  assaulted  him.  It  was  held  that  one 
bitten  while  attempting  to  separate  two  fighting 
dogs  was  not  fftddmly  assaulted.  Spaight  v. 
McGovem,  16  R.  I.  658.  See  also  the  title 
Animai-s.  vol.  2,  p.  373. 

Snddenly  Dead. —  In  Reg.  v.  Stephenson,  13 
Q.  B.  D.  333,  it  was  said :   "  The  office  of  the 
36s  Volnme  XXVII. 
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SUE.  (Sec  also  SuiT,  post.)  —  To  sue  means  to  prosecute ;  to  make  legal 
claim;  to  seek  for  in  law,* 

BITE  OUT  —  STTDTO  OUT.  —  To  sue  out  means  to  obtain  judicially ;  to  issue. 
To  sue  out  a  writ  is  to  obtain  and  issue  it.*  The  legal  signification  of  the 
term  '*  suing  out  process  "  is  to  petition  for  and  take  out,  or  to  apply  for  and 
obtain ;  as,  to  sue  out  a  writ  in  chancery,  or  a  pardon.' 

SXTFFEB.  —  To  suffer  an  act  to  be  done,  by  a  person  who  can  prevent  it,  is 
to  permit  or  consent  to  it;  to  approve  of  it,  and  not  to  hinder  it.  It  implies 
*a  willingness  of  the  mind.'*    Every  definition  of  "  suffer"  includes  knowledge 


coroner  existed  before  the  statute  De  Officio 
Coronatoris  (4  Edw.  I.,  stat.  2  A.  D.  1276).  In 
that  statute  the  phrase  used  ia  '  suddenlv 
dead,'  but  the  expression  has  received  a 
recognized  meaning,  and  does  not  iaclude  cases 
of  death  without  violence  and  from  ordinary 
natural  causes."  See  also  Rex  v.  Justices,  11 
East  229.  And  see  the  title  Coronebs,  voL  7, 
p.  603. 

1.  8m  —  OItU  Salt  «r  OrlaiiiMl  FrofaentlOD.— 

U.  S.  V.  Hoore,  11  Fed.  Rep.  251,  citing  Webst. 
DicL  and  holding  that  a  statute  providing  that 
all  fines,  penalties,  etc.,  might  be  JBued  for  and 
recovered  in  the  name  of  the  United  States 
did  not  limit  the  action  to  a  civil  suit,  but 
included  a  prosecution  by  indictment. 

Pinal  ProoMS.  —  In  Vocfat  v.  Kuklence,  119 
Pa.  St.  36s,  the  trial  conrt  said:  "To  sue, 
accordii^  to  Webster,  '  is  to  seek  justice  or 
right  from,  by  legal  process.'  This  definition 
is  broad  enough  to  include  final  process."  But 
on  writ  of  error  it  was  held  that  the  statute 
authorizing  a  married  woman  to  mte  and  be 
mied  as  if  she  were  a  feme  sole  did  not  author- 
ize her  arrest  in  satisfaction  of  a  judgment  for  a 
tort  committed  by  her  during  coverture. 

Jndffmsat  by  Oonbidan.  —  A  judgment  by 
confession  entered  upon  a  promissory  note  pro- 
viding for  a  "  reasonable  attorney's  fee  if 
aued  "  has  been  held  not  to  authorize  the  taxa- 
tion of  an  attorney's  fee.  Dullard  v.  Phelan, 
63  Iowa  476. 

S.  Sae  Oat.  —  Waxahachie  v.  Coler,  (C  C. 
A.)  92  Fed.  Rep.  aSfi. 

3.  Saing  Oat. —  Kansas  City  Hydraulic  Press 
Brick  Co.  v.  Barker,  50  Mo.  App,  64 ;  South 
Missouri  Lumber  Co.  v.  Wngbt,  114  Mo.  333. 

Bains'  ^  Writ  is  the  commencement  of 
the  action.    Cox  v.  Cooper,  3  Ala.  256. 

Seliverj  to  Offleer  —  Sniog'  Oat.  —  S-uing 
out  process  means  the  delivery  thereof  to  the 
sheriff  or  other  officer  authorized  to-  execute 
it.  Kansas  City  Hydraulic  Press  Brick  Co.  v. 
Barker,  50  Mo.  App.  65.  See  also  West  v. 
Engel,  loi  Ala.  509,  holding  that  a  summons 
cannot  be  said  to  be  sued  out  until  it  passes 
from  the  bands  of  the  clerk  to  the  sheriff,  or 
other  proper  officer,  to  be  executed,  or  sent  by 
mail  or  otherwise,  with  a  bona  fide,  unequivocal 
intention  to  have  it  served.  And  see  Alabama, 
etc.,  R.  Co.  V.  Harris,  25  Ala.  235 ;  Ex  p. 
Locke.  a6  Ala.  77. 

•aad  Oot  and  Bnnurht.  ■•— In  Waxahachie  v. 
Coler,  (C  C.  A.)  92  Fed.  Rep.  286,  it  was  said : 
"  We  find  that  the  terms  '  brought '  and  '  tnted 
out'  as  applied  to  writs  of  error,  and  mean- 
ing the  issuance  of  the  writ  by  proper  authority 
and  the  filing  of  the  same  in  the  proper  court, 
appear  to  be  used  synonymously  in  the  statutes 


of  the  United  States,  in  the  decisions  of  the 

courts,  and  in  the  text  books." 
4.  Boffer,  —  Selleck  v,  Selleck,  19  Conn.  505. 
To  suffer  is  to  allow ;  to  permit ;  not  to  for- 
bid or  hinder;  to  tolerate.  Duncan  v.  Landis, 
(C.  C.  A.)  106  Fed.  Rep.  849.  See  also 
Gregory  v.  U.  S.,  17  Blatchf.  (U.  S.)  330. 

SaSsr  and  Ptnnit  fltyaonymoos.  —  See  Pebuit, 
vol.  22,  p.  700,  and  see  Duncan  v.  Landis,  (C 
C  A.)  io«  Fed.  Rep.  849;  Ft  Wayne  v.  De 
Witt,  47  Ind.  394;  Philadelphia,  etc.,  R.  Co. 
V.  Long,  75  Pa.  St.  257. 

tattir  and  Froonre.  (See  also  Procure,  vol. 
23,  p.  163.)  —  In  Campbell  v.  Traders'  Nat. 
Bank,  2  Bias.  (U,  S.)  431,  4  Fed.  Cas.  No. 
2,370,  it  was  said :  "  I  entirely  agree  with 
those  courts  which  declare  that  the  word 
suffer  is  different  from  the  word  '  procure ; ' 
suffer  implies  a  passive  condition,  so  to  speak 
—  as  to  allow,  to  permit  —  not  a  dfcmonstra- 
tive,  active  course,  like  the  word '  procure.'  It 
is  the  very  definition,  I  think,  to  apply  to  the 
case  of  pressure  and  powerful  motives  brought 
to  bear  upon  a  party.  Under  the  influence  of 
this  pressure  and  the  operation  of  these 
motives,  he  aufferm  a  thing  to  be  done  —  that 
is,  allows  or  permits  it  —  and  the  law  intended 
to  prevent  this." 

Suffer  Inotunbranos.  (See  also  the  title  Cove- 
nants, vol.  8,  p.  122.)  — An  incumbrance 
upon  property  at  the  time  when  the  grantor  ac- 
quired the  title  is  not  within  a  covenant  against 
incumbrances  done  or  suffered  by  him. 
Suffer,  in  such  case,  implies  responsible  con- 
trol. Smith  V.  Eigerman,  5  Ind.  App.  271,  51 
Am.  St.  Rep.  283.  See  also  Parker  v.  Parker, 
93  Ala.  80  ;  Brown  v.  Young,  6g  Iowa  625 ;  Com- 
stock  V.  Smith,  13  Pick.  (Mass.)  116. 

In  Hobson  v.  Middleton,  6  B.  &  C.  295,  13 
E.  C.  L.  175,  Bayley,  J,,  said:  "The  words 
'  permitting  and  suffering '  do  not  bear  the 
same  meaning  as  '  knowing  of  and  being  privy 
to ; '  the  meaning  of  them  is  that  the  defendant 
should  not  concur  in  any  act  over  which  he  had 
a  control."  See  also  Townson  v.  Green,  2  C. 
&  P.  110,  iz  E.  C.  L.  49:  Stannard  v.  Forbes,  6 
Ad.  &  El.  572.  33  E.  C.  L.  149- 

lame  —  AssNsment.  —  A  title-insurance  com- 
pany excepted  "  defects  and  incumbrances  aris- 
ing after  the  date  of  this  policy,  or  created  or 
suffered  by  the  insured."  It  was  held  that  this 
exception  did  not  include  the  incumbrance  of  a 
conf^med  assessment  existing  upon  the  date 
of  the  execution  or  delivery  of  the  policy.  The 
court  said :  "  It  is  not  within  the  fair  purport 
of  the  language  to  hold  that  an  assessment 
which  the  insured  was  or  might  be  powerless  to 
prevent  could  be  said  to  be  suffered  or  volun- 
tarily created  by  him."  Trenton  Potteries  Co. 
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of  what  is  done  under  the  sufferance.^ 

flUFFEEANCB.  —  See  TENANCY  BY  SUFFERANCE. 

SUPFICIEHT,  —  SufHctent  means  adequate  to  suffice ;  equal  to  the  end 
proposed;  competent.* 

SVFFIOIEHT  C0H8n>EBATI0H.  — See  the  title  CONSIDERATION,  vol.  6, 

p.  667. 

V.  Title  Guarantee,  etc.,  Co.,  50  N.  Y.  App.  Div. 
490. 

Soffnr  Frabrenee  —  Involutaiy  Ant.  (See 
also  the  title  Insolvency  and  Bankruptcy,  vol. 
16,  pp.  661,  734.) — In  Wilson  v.  Nelson,  183 
U.  S.  igS,  it  was  said:  "In  the  case  at  bar, 
the  warrant  of  attorney  to  confess  judgment  was 
indeed  given  by  the  debtor  nearly  thirteen  years 
before.  But  being  irrevocable  and  continuing 
in  force,  the  debtor  thereby,  without  any  further 
act  of  his,  '  suffered  or  permitted '  a  judg- 
ment to  be  entered  against  him,  within  four 
*  months  before  the  filing  of  the  petition  in  bank- 
ruptcy, the  effect  of  the  enforcement  of  which 
judgment  would  be  to  enable  the  creditor  to 
whom  it  was  given  to  obtain  a  greater  percent- 
age of  his  debt  than  other  creditors;  and  the 
lien  obtained  by  which,  in  a  proceeding  begun 
within  the  four  months,  would  be  dissolved  by 
the  adjudication  in  bankruptcy,  because  '  its 
existence  and  enforcement  will  work  a  pref- 
erence.' And  the  debtor  did  not,  within  five 
days  before  tiie  sale  of  the  property  on  execu- 
tion, vacate  or  discharge  such  preference,  or  file 
a  petition  in  bankruptcy.  By  failing  to  do  so, 
he  confessed  that  he  was  hopelessly  insolvent, 
and  consented  to  the  preference  that  he  failed  to 
vacate." 

As  to  the  meaning  of  suffering  a  judgment 
or  preference,  see  also  In  re  Metzger  Toy,  etc., 
Co.,  114  Fed.  Rep.  958;  Pirie  v.  Chicago  Title, 
etc.,  Co.,  i8a  U.  S.  438>  > 

Bun*  — VoaMdltaaM. —  In  New  York  Tenth 
Nat.  Bank  v.  Warren,  96  U.  S.  539,  it 
was  held  that  the  mere  nonresistance  of  a 
debtor  to  judicial  proceedings  against  him,  when 
the  debt  is  due  and  there  is  no  valid  defense  to 
it,  is  not  suffering  and  giving  a  preference 
under  the  Bankrupt  Act.  Sec  also  In  re  Ogles, 
93  Fed.  Rep.  434:  Wilson  v.  City  Bank,  17  Wall. 
(U.  S.)  473. 

4hu  —  Co-i^anition  ITeeeMaiy.  —  And  In 
Duncan  v.  Landis,  (C.  C.  A.)  106  Fed.  Rep. 
849,  it  was  said :  "  The  debtor  must  by  this 
act  consciously  and  voluntarily  in  some  de- 
gree co-operate  with  the  creditor  in  '  obtaining ' 
the  preference.  He  cannot  suffer  or  permit 
what  he  cannot  hinder." 

Same  —  Intent.  —  In  Scheuer  v.  Smith,  etc.. 
Book,  etc.,  Co.,  (C.  C.  A.)  iia  Fed.  Rep.  410. 
it  was  said :  "  We  consider  that  under  said 
clause  it  is  practically  immaterial  whether  the 
insolvent  debtor  consents  to  and  facilitates  the 
obtaining  of  a  preference  through  legal  proceed- 
ings or  actively  opposes  the  same.  In  either 
event,  the  result  is  the  same  10  creditors,  and 
the  words  nsed  in  the  statute,  'suffered  or 
permitted,'  do  not  involve  any  intent  on  the  part 
of  the  insolvent."  See  also  Tn  re  Moyer,  93 
Fed.  Rep.  188;  /»  re  Reichman,  gi  Fed.  Rep. 
624. 

Same  -  Splitting  Up  Cause  of  Addon.  —  Split- 
ting up  a  cause  of  action  with  the  consent  of 
the  president  of  a  corporation,  so  that  the 


creditor  might  obtain  a  speedier  judgment  than 
otherwise,  keeping  silent  as  to  the  service  of 
the  summons,  and  refraining  from  putting  the' 
company  into  the  hands  of  a  receiver  until 
after  judgment  was  obtained,  has  been  held 
to  be  suffertng  judgment  with  preferential 
intent.  Rossman  v.  Seaver,  (Supm.  Ct.  Spec 
T.)  22  Misc.  (N.  Y.)  661,  amrmed  41  N.  Y. 
App.  Div.  603.  Compare  French  v.  Andrews, 
145  N.  Y.  441  ;  Varnum  v.  Hart,  119  N,  Y.  loi. 

1.  Knowledge.  —  Bosley  v.  Davies,  i  Q.  B. 
D.  84 ;  Redgate  v.  Haynes,  t  Q.  B.  D.  89 ; 
Gregory  v.  U.  S.,  17  Blatchf.  (U.  S.)  325;  Wil- 
son V.  State,  19  Ind.  App.  389. 

Vegllgenoe.  —  But  a  man  may  be  said  to 
suffer  a  thing  to  be  done  if  it  is  done  through 
his  negligence.  Bosley  v.  Davies,  i  Q.  B.  D. 
87  ;  Hipkins  t>.  Birmingham,  etc..  Gas  Light  Co., 
6  H.  &  N.  250. 

Suffer  Cattle  to  Ban  at  Large.  (See  also  the 
titles  Animals,  vol.  3,  p.  334;  Fences,  vol.  12, 
p.  1039.)  — Where  a  statute  provided  that  the 
owner  of  domestic  animals  should  not  suffer 
them  to  ran  at  large,  it  was  held  that  the  word 
suffer  implied  a  permission  on  the  part  of  the 
owner.  Selleck  v.  Selleck,  .  19  Omn.  505; 
Collinsville  v.  Scanland,  58  111.  aai ;  Ohio,  etc., 
R.  Co.  V.  Jones,  63  III.  472;  Com.  v.  Fourteen 
Hogs.  10  S.  &  R.  (Pa.)  393- 

But  in  Adams  v.  Nichols,  i  Atk.  (Vt.)  319, 
it  was  said :  "  The  word  suffer,  in  the  statute, 
correctly  interpreted,  as  well  as  in  its  ordinary 
acceptaHon,  means  to  allow,  or  permit;  but 
whether  it  implies  a  negligent  as  well  as  a 
voluntary  permission,  it  is  unnecessary  at  this 
time  to  determine,  though  in  my  juc^ment  it 
implies  both,  and  is  not  to  be  restricted  to  a 
mere  voluntary  or  wilful  permission." 

Gaming,  —  Under  an  English  statute  for- 
bidding innkeepers,  etc.,  to  suffer  gaming 
upon  their  premises,  it  has  been  held  that  a 
person  suffers  gaming  if  he  or  his  servant  in 
charge  knows  or  ought  to  know  that  gaming  is 
going  on.  Bond  v.  Evans,  21  Q.  B.  D.  249; 
Bosley  f.  Davies,  i  Q.  B.  D.  84;  Redgate  v. 
Haynes,  i  Q.  B.  D.  89;  Crabtree  v.  Hole,  43 
J.  P.  799.  See  generally  the  titles  Gauing,  vol. 
14,  p.  664;  Gaming  Houses,  vol.  14,  p.  692. 

8.  SoffloieiLt.  —  Pensacola,  etc.,  R.  Co.  v.  State, 
25  Fla-  334. 

Snffldmt  In  Bensa  of  Frima.  Fade.  —  Where  a 
statute  provided  that  a  deed  should  be  taken 
and  considered  by  the  court  as  suffUHent  evi- 
dence of  the  authority  under  which  a  sale  was 
made,  it  was  held  that  sufficient  was  used  in 
the  sense  of  prima  facie.  Parker  v.  Overman, 
t8  How.  (U.  S.)  137 ;  Turner  v.  Smith,  18  Gratt. 
(Va.>  838. 

Snffldent  DlstingalilMd  tnm  Cwuivdn, — 

Pensacola,  etc.,  R.  Co.  v.  State,  25  Fla.  335. 
Sofflsient  Ability  —  Poor  and  Poor  Laws. — 

Ab  to  what  constitutes  a  sufficient  ability  to 
support  pauper  relatives  see  the  title  Poor  and 
Poor  Laws,  vol.  22,  p.  1016,  and  see  Newton  V. 
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8tr?FICIEirr  ETIDEITGE.  (See  also  the  titles  Evidence,  vol.  ii,  p.  484; 
Reasonable  Doubt,  vol.  23,  p.  948;  Satisfy,  Satisfaction,  Etc.,  vol,  24, 
p.  1234.)  —  See  note  i. 


Feeley,  130  Mass.  la;  Hillsborough  v.  Deering, 
4  N.  H.  86. 

Bnffldaat  Barriar  —  EzoaTatlon  o{  Public  Way. 

—  In  Myets  v.  Springfield,  112  Mass.  491,  it 
was  said :  "  As  we  understand  the  instruc- 
tions given  by  the  court  to  the  jury,  the 
'  sufficient  barrier '  therein  spoken  of  does  not 
mean  one  which  should  be  absolutely  safe  under 
all  contingendes,  but  one  which  would  be  suf- 
ficient if  not  thrown  down  or  removed."  See 
also  Doherty  v.  Waltham,  4  Gray  (Mass.)  596. 

Soffident  Caojie  —  Adjoor&inmit.  —  A  statute 
provided  that  "when  the  pleadings  of  the 
parties  shall  have  taken  place,  the  justice  shall, 
..  .1:1  the  appli«ition  of  either  party,  if  auffl- 
vicnt  cause  be  shown  upon  oaUi,  adjourn  the 
cause  for  any  time  not  exceeding  thirty  days." 
in  construing  this  provision  the  court  said: 
"  The  '  sufflcient  cause '  here  referred  to 
means  some  good  and  sufficient  legal  cause  or 
excuse  for  the  delay  asked,  and  not  any  pre- 
text which  in  the  arbitrary  discretion  of  the 
party  or  justice  might  be  deemed  auffioient." 
School  Diit.  No.  7  v.  Thompson,  5  Minn.  a8o. 
See  also  the  title  Adjoukh  mints,  i  Ehcyc.  op 
Pl.  and  Pa.  238. 

flane — Cha^*  of  Vmiu.  (See  also  the  title 
CuAtfCE  OP  Venue,  4  Encyc.  op  Pl.  and  Pr. 
373.)  —  In  Ex  p.  Banks,  28  Ala.  40,  it  was  said  : 
"  The  code  declares  that  '  the  application  must 
set  forth  specifically  the  reasons  why,'  etc. 
*  Good  and  sufflciettt  cause,'  'sufficient  cause,' 
and  '  reasons  why '  are,  to  my  comprehension, 
almost  synonyms,  when  found  in  the  statutes 
above  quoted.  Each  of  them  supposes  a  ground, 
a  cause,  a  reason,  why  the  action  of  the  court 
is  invoked;  but  neither  expression  conveys  the 
remotest  idea  of  what  the  cause  or  reason  shall 
consist  of." 

Same —English  Bankraptey  Act  of  18B3.— 
See  In  re  Jubb,  (1897)  i  Q-  B.  641;  Ex  p. 
Oram,  15  Q.  B.  D.  399. 

Saaw  —  Opening  <^  Tnliate.  —  See  the  title 
Probate  and  Letters  op  Administration,  vol. 

23.  p.  137. 

Same — Removal  of  Poblie  Officers.  —  See  the 
title  Public  Officers,  vol.  23,  p.  442. 

Same  —  Bsvooatlon  of  Teaeh«r*B  Certlfleate.  — 
In  Browne  v.  Gear,  21  Wa^.  147,  it  was  held 
that  slight  impropriety  of  conduct  and  incon- 
siderate lan^age  of  a  teacher,  not  involving 
moral  turpitude,  in  endeavoring  to  secure  a  first- 
grade  certificate,  was  not  such  sufficient  cause 
as  would  warrant  the  revocation  of  a  valid  cer- 
tificate held  by  her.  See  generally  the  title 
Schools,  vol.  25,  p.  8  et  seq. 

Same— Batting  Aside  AnaHment  for  Damages. 

—  In  Chapman  v.  Groves,  8  Blaclcf.  <Ind.) 
308,  it  was  held  that  proof  that  an  asnessment  of 
damages  on  a  writ  of  ad  quod  damnum  was 
cither  too  high  or  too  low  furnished  sufficient 
cause  under  the  statute  for  setting  it  aside. 

Qood  and  8«iB«l«nt  Oaase.  —  See  Good,  vol. 
14.  p.  1074. 

Bofflolent  to  Constitnte  Canse  of  Defense.  — 
In  Angaletos  v.  Meridian  Nat.  Bank,  4  Ind.  App, 
573,  it  was  said :  "  The  code  provides  but  one 
cvmt  of  drawrrer  to  an  answer,  viz.,  that  it 


does  not  state  facts  '  sufficient  to  constitute 
a  cause  of  defense.'  Section  346,  Rev.  Stat. 
1881 ;  Harrison  School  Tp.  v.  McGregor,  96 
Ind.  189.  It  has  been  repeatedly  held  that  a 
demurrer  must  substantially  fulfil  the  statutory 
requirements,  or  it  will  not  be  error  to  overrule 
it.  Lane  v.  State,  7  Ind.  426 ;  Gordon  v.  Swift, 
39  Ind.  212;  Thomas  v.  Goodwine,  88  Ind.  458; 
State  V.  Younts,  89  Ind,  314 ;  Hildebrand  v.  Mc- 
Crum,  101  Ind.  61.  In  the  case  last  cited  a 
demurrer  alleging  that  the  answer  did  '  not  state 
facts  sufficient  to  constitute  a  bar  to  the  plain- 
tiff's complaint'  was  adjudged  insufHcient." 

SnttoleBt  Bond.  —  A  bond  given  by  a  con- 
tractor employed  to  erect  a  county  bridge,  and. 
being  for  three  years,  not  good  under  Code  Ga. 
1882,  !  671  (Code  1895,  E  603),  which  re- 
(juires  a  bond  to  run  for  at  least  seven  years, 
has  been  held  to  be  a  suffldent  bond  aod  good 
security  under  Code  Ga.  1882,  E  670  (Code 
1895,  S  602),  so  as  to  exempt  the  county  from 
liability  for  damages  sustained  within  three 
years  by  one  injured  in  consequence  of  want  of 
repair.  Mappin  v.  Washington  County,  9a  Ga. 
130. 

Snffloltt&t  Fence. —  See  the  title  Fences,  vol.  12, 
p.  1038. 

Soffident  Provocation.—  See  Psovocation,  vol. 

^3,  P-  293. 

Baffldont  Bailing.  —  In  Lyman  v.  Amherst, 
107  Mass.  339,  it  was  held  that  a  railing  along 
a  highway  was  suff-cient,  within  Gen.  Stat. 
Massq  c.  44,  I  as,  if  it  was  atiitable  for  the 
ordinary  exigencies  of  travel  upon  such  road 
^t  such  place. 

Soffident  Seonrlty,  —  Where  a  lease  required 
that  the  lessee  should  give  sufficient  security 
for  the  rent,  it  was  held  that  it  made  no  dif- 
ference whether  the  security  was  personal  or 
real.  Either  might  be  sxtfflcient,  and  the 
fact  that  the  real  estate  had  a  previous  mort- 
gage up<»  it  was  no  legal  objection  to  its 
sufficiency.    Hard  v.  Brown,  iS  Vt.  97. 

Sofflelant  Soretisa.  (See  also  the  title  Suutt- 
SHiP,  pott.)  —  The  phrase  "  sufficient  sureties  " 
has  been  construed  to  mean  two  or  more 
sureties.  Blake  v.  Sherman,  is  Minn.  4*0; 
State  V.  Fitch,  30  Minn.  533. 

"  Three  mtffleient  sureties "  has  been  hdd 
to  mean  sureties  each  of  whom  was  SMffliOlant 
for  the  whole  amount.  Re  Atainiboia  Election. 
4  Manitoba  328. 

Upon  the  meaning  of  this  phrase  in  an 
eminent-domain  statute,  the  court  said:  "The 
words  '  sufficient  sureties '  in  the  act  must  be 
construed  to  mean  such  sureties  as  at  the  time 
they  are  taken  make  it  reasonably  certain  that 
the  owner  of  the  property  taken  can  collect 
from  them  a  just  compensation."  Wallace  v. 
New  Castle  Northern  R.  Co.,  138  Pa,  St.  172. 

"SoAdent  Tims"  in  a  dause  in  a  contract 
of  sale,  providing  that  the  purchaser  should 
"  allow  sufficient  time  "  for  die  vendor  of  the 
article  fa  harvester)  to  put  it  in  order,  has 
been  held  to  be  equivalent  to  "  reasonable  time 
under  the  circumstances."  Sandwich  Mfg.  Co. 
V.  Fe:iry,  za  Neb.  ' 53. 
1.  8iifld«iit  Sridnoi  is  defined  as  tiiat  which 
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STTFFICIENTLY.  —  See  note  i. 
SUFFOCATED.  —  See  Drowned,  vol.  lo,  p.  265. 
STJFFBAOE.  —  See  the  title  ELECTIONS,  vol.  10,  p.  552. 
BU6AA.  —  See  note  2. 

BUQ0S9T  —  BUOOSSTIOV.  —  In  practice,  a  suggestion  is  a  statement  or 
entry  made  on  a  record  by  way  of  information  to  the  court;  a  statement  made 
incidentally,  or  out  of  the  course  of  pleading;  a  statement  on  record  of  some 
fact  which  has  occurred  in  the  progress  of  a  cause,  such  as  the  death  of  a 
coplaintiff.* 

SVOGESTIO  FALSI  — See  the  title  FRAUD  AND  DECEIT,  vol.  14,  p.  76. 

SiriCIDE.  —  See  the  titles  ACCIDENT  INSURANCE,  vol.  I ,  p.  284 ;  Attempts 
TO  Commit  Crime,  vol.  3,  p.  252;  Beneficiaries  (in  Insurance),  vol.  3, 
p.  1016;  Benevolent  or  Beneficial  Associations,  vol.  3,  pp.  1087,  loSbj 
Life  Insurance,  vol.  19,  p.  39;  Murder  and  Manslaughter,  vol.  21, 
p.  83. 

Sin  JUBIS.  —  A  person  who  can  validly  contract  and  bind  himself  by  a 
legal  obligation,  uncontrolled  by  any  other  person,  is  said  to  be  sui  Juris;  in 
other  words,  one  subject  to  no  incapacity  such  as  nonage,  coverture,  or  insanity 
is  said  to  be  sui  Juris.* 

.  SUIT.  (See  also  ACTION,  vol.  I,  p.  577;  Cause,  vol  5,  p.  772;  Pending, 
vol.  22,  p.  655 ;  Proceeding,  vol.  23,  p.  155 ;  Sue,  ante,  p.  363 ;  and  see  the 
title  Removal  of  Causes,  18  Encyc.  of  Pl.  and  Pr.  150.)  — "Suit,"  in  its 
most  comprehensive  sense,  applies  to  any  proceeding  in  a  court  of  justice  in 
which  the  plaintiff  pursues,  in  such  court,  the  remedy  which  the  law  affords 
to  him  for  the  redress  of  an  injury  or  the  recovery  of  a  right." 


is  satisfactory  for  the  purpose.  Richmond,  etc., 
R.  Co.  V.  Trammel,  53  Fed.  Rep.  196.  See  slu 
Com.  V.  Lawless,  103  Mass.  431. 

EvidAnoa  Wliisli  Oafl^t  to  latiiiy.—  A  itatate 
provided  that  a  mistake  in  names  of  parties 
;i:tght  be  shown  by  any  sufficient  evidence. 
It  was  held  that  evidence  which  ought  to  satisfy 
was  suiJicient.  Wood  v.  Philadelphia,  27  Pa. 
St.  503. 

Criminal  Case  —  Chargs  SoiUlaed.  —  See  Jones 
V.  State,  65  Ga.  510. 

1.  Baffieientl7  Teed  and  Water.  —  A  statute 
provided  that  a  carrier  of  live  stock  which  diould 
fail  to  feed  and  water  live  stock  carried  by  it 
aufflcientli/  should  be  liable  to  a  penalty.  It 
was  held  that  the  statute  was  not  invalid  in 
that  it  was  too  vague,  indefinite,  and  uncertain 
to  enable  the  court  or  jury  to  fix  the  penalty. 
Gulf,  etc.,  R.  Co.  V,  Gray,  (Tex.  Civ.  App. 
1894)  a4  S.  W.  Rep.  837.  See  also  the  title 
Carbiers  of  Live  Stock,  vol.  5,  p.  436. 

Sufficiently  Proved. — The  phrase  "well  and 
awfficiently  proved  "  has  been  held  to  mean 
proved  according  to  law.  Beall  v.  Lynn,  6  Har. 
&  J.  (Md.)  350. 

Snffieiently  and  Saonrely.  —  See  Secure,  Se- 
curity, Etc.,  vol.  25,  p.  178. 

2.  Sngar-oane  Seed.  —  See  Grain,  vol.  14,  p. 
110. 

SMar  Reftnen.  —  In  Zimmerling  v.  Harding, 
95  Fed.  Rep.  130,  it  was  held  that  persons  en- 
gaged in  boiling  molasses,  producing  by  the 
process  several  products,  with  the  result  of  ad- 
vancing the  quality  and  value  of  the  molasses 
which  they  boiled,  were  Rugar  refiners. 

.t  Sne»'-fi''n  —  Riirr.  L.  Dirt.  In  this  sense 
are  used  the  terms,  auggeatton  of  and  to 
auggest  the  death  of  a  party,  that  his  repre- 
sentative mar        substitfited ;  t9  ^ffW^ 


diminution  of  record ;  to  suggest  freehold  as 
security  for  costs,  or  in  stay  of  execution. 
And.  L.  Diet.  See  also  Garey  v.  Edwards,  15 
Ala.  loti,  and  see  the  title  Bonds,  3  Encyc.  of 
Pl.  and  Pr.  635. 

•nggwtlon  and  OaptatioiL  —  See  Captation, 
vol.  5,  p.  14a,  and  see  the  title  Undue  In- 
fluence. 

4.  Sol  Juris  —  Age.  —  In  Schreiner  v.  New 
York  Cent.,  etc.,  R.  Co.,  12  N.  Y.  App.  Div.  555, 
•ui  Juria  is  defined  in  an  instruction  as  mean- 
ing "  of  sufficient  age  and  discretion  and 
physical  abili^  to  know  danger  and  exercise 
reasonable  care  for  himself."  See  also  Mnller 
V.  Brooklyn  Heights  R.  Co.,  18  N.  Y.  App.  Div. 
1 79 ;  Penny  c  Rochester  R.  Co.,  7  N.  Y.  App. 
Div.  599- 

In  Ellick  V.  Metropolitan  St.  R.  Co.,  15  N. 
Y.  App.  Div.  560,  it  was  said :  "  But  this  boy 
was  not  an  adnlt.  True,  be  was  mti  Juria. 
But  that  alone  does  not  suffice  to  adjudge  him 
guilty  of  a  n^ltgent  act.  His  conduct  must 
be  measured  by  the  obligation  to  exercise 
due  care  proportioned  to  the  danger  to  be 
encountered." 

Coverture. —  In  Hackett  v.  Moxley,  68  Vt. 
210,  it  was  said;  "At  the  time  of  the  sale,  the 
defendant's  wife  was  under  coverture,  and 
therefore  not  aut  Juria."  z  Rap.  &  L.  Diet., 
tit.  Sui  Juris. 

6.  Suit— Clafflin  v.  Robbins.  1  FIipp.(U.S.) 
603,  5  Fed.  Cas.  No.  2,776 ;  McPike  v.  HcPike, 
10  111.  App.  333. 

Salt  "  Is  TTDdonbtedlT  Derived  originally  from 
the  secta  or  suit  of  witnnses  which  every 
plaintiff  was  required  to  produce  or  offer  to 
produce  when  he  preferred  his  claim  in  court, 
Jnde  producit  sectam  — thereupon  he  brings 
suit -^8  form  of  words  still  continued."  UI- 
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shafer  v.  Stewart,  71  Pa.  St.  174,  citing  3 
Black.  Com.  395. 

Clkl«f  Jutioe  Manhall'i  IMIaltiou.  —  In  Wes- 
ton V.  Charleston,  a  Pet  (U.  S.}  464,  Marshall, 
C.  J.,  thus  defined  mlt;  "The  term  is  cer- 
tainly a  very  comprehensive  one,  and  Is  tmder- 
stood  to  apply  to  any  proceeding  in  a  court  of 
justice  by  which  an  individual  pursues  that 
remedy  in  a  court  of  justice  which  the  law 
affords  him.  The  modes  of  proceeding  mky  be 
various,  but  if  a  right  is  litigated  between  the 
parties  in  a  court  of  justice,  the  proceeding  1^ 
which  the  decision  of  the  court  is  sought  is  a 
tuft,"  This  definition  has  been  approved  in 
the  following  cases :  Upshur  Coimty  v.  Rich, 
'35  U-  S.  474;  Holmes  v.  Jennison,  14  Pet.  (U. 
S.)  566; 'Kohl  V.  U.  S..  91  U.  S.  367;  Sewing 
Mach.  Co.'s  Case,  18  WaU.  (U.  S.)  553;  Ken- 
dall V.  U.  S.,  12  Pet.  (U.  S.)  645;  Miller  v. 
Rapp,  7  Ind.  App.  91  ;  State  v.  Newell,  13  Mont. 
304;  WeUt)  V.  Allen,  15  Tex.  Civ.  App.  605. 

And  in  Cohen  v.  Virginia,  6  Wheat.  (U.  S.) 
407,  the  same  eminent  authority  declared  a  mtt 
to  be  "  a  prosecution  or  pursuit  of  some  claim, 
demand,  or  request.  In  law  langua^,  it  is  the 
prosecution  of  some  demand  in  a  court  of  jus- 
tice." See  also  Wayman  v.  Southard,  to  Wheat. 
(U.  S.)  30:  £jr^.  Muaford,  57  Mo.  605;  CaUen 
v.  Ellison,  13  Ohio  St.  453;  Bx  p.  Towles,  48 
Tex.  433- 

OthK  DaflBttlOBi. —  A  mat  is  a  lawful  de- 
mand of  one's  right.  3  Black.  Com.  116; 
Magill  V.  Parsons,  4  Conn.  3J3;  McPike  o.  Mc- 
Pike,  10  111.  App.  333;  People  v.  Clarke,  10 
Barb.  (N.  Y.)  150,  aHirmtd  9  N.  Y.  349; 
McBride's  Appeal,  7a  Pa.  St.  483 ;  In  rt  Grape 
St.,  103  Pa-  St.  124. 

Bracton,  lib.  3,  c.  i,  fol.  98,  defines  9uit  as 
follows :  "Actio  nihil  atiud  tst  guam  jus  prost- 
quenii  in  judicio,  quad  aticvi  debetvr."  Stt 
also  Magill  v.  Parsons,  4  Coiu.  333 ;  McPike  v. 
McPike,  10  III.  App.  333;  Peeler  v.  Norris,  4 
Yerg.  (Tenn.)  339. 

Suit  imports  a  legal  demand  of  a  civil  right. 
Cannon  v.  Phillips,  »  Sneed  (Tenn.)  190; 
Peeler  v.  Norris,  4  Yerg.  (Tenn.)  339. 

Suit  is  a  proceeding  In  a  court  of  justice  for 
the  enforcement  of  a  ri^t.  Drake  v,  Gilmore, 
S»  N.  Y.  394. 

Suit  means  any  proceeding  in  a  court  for 
the  purpose  of  obtaining  such  remedy  as  the 
law  allows  under  the  circumstances.  Harris  v, 
Phtenix  Ins.  Co.,  35  Conn.  312;  State  ».  Newell, 
13  Moot.  304. 

A  suit  is  defined  to  be  an  action  or  process 
for  the  recovery  of  a  light  or  claim ;  a  legal 
application  to  a  eourt  for  justice;  the  prosecu- 
tion of  a  right  before  any  tribunal.  Hendrix  v. 
Kellogg,  32  Ga.  437. 

Suit  extends  to  any  proceeding  in  a  court  of 
justice  seeking  a  remedy  which  the  law  affords 
and  to  any  legal  application  to  a  court  of  justice. 
Marion  v.  Ganby,  68  Iowa  142. 

Tsrm  of  Taty  Broad  Slgnifioatieii. —  Gaines  v. 
Fuentes,  9a  U.  S.  24.  And  see  the  definitions 
given  above. 

Mt  and  OsM  RynoBymooi, —  See  CAaB,voI.5, 
p.  7sa,  and  see  Magill  v.  Parsons,  4  Conn. 
3". 

Salt  and  Cause  Vsed  BTnonvmonslv.  —  See 
Causb.  vol.  5.  P-  77',  and  see  l^ftT^ft)}  f,  U.  S., 
19  Pft,  (U,  S,) 


Bait  and  Oaase  of  Aetlon  Dlstiiiytitihed.  —  See 

Cause,  vol.  5,  p.  774,  and  see  Fish  v.  Farwell, 
i6d  IU.  236. 

Gwtrovsnyud  loit  Synonymoas.  — See  Briggs 
V.  French,  3  Sumn.  (U.  S.)  259 ;  Nichols  v. 
Bii^am,  70  Vt.  320;  and  see  Controversy, 
vol,  7.  p.  459. 

But  it  has  been  said  that  mtit  is  not  so 
broad  as  "  controversy."  See  King  v.  McLean 
Asylum,  (C.  C.  A.)  64  Fed.  Rep.  336;  Cohen 
V.  Virginia,  6  Wheat.  (U.  S.)  264. 

Hot  Bestrietad  to  Bolt  for  Xsner.  — The  Cun- 
stitutioa  of  fVoMluHgton  provided  that  "  the 
legislature  shall  direct  by  law  In  what  manner 
and  in  what  courts  «uito  may  be  brought 
against  the  state."  In  construing  this  pro- 
vision in  Northwestern,  etc.,  Hypotheek  Bank 
f.  State,  18  Wash.  73,  the  court  said:  "The 
word  auitB,  as  used  in  the  constitution,  *  *  * 
is  not  used  tn  a  restricted  sense,  nor  limited  to 
9uttm  for  the  recovery  of  money  only.  Noth- 
ing in  the  provision  warrants  any  such  interpre- 
tation. We  think  the  word  was  used  in  a  more 
comprehensive  sense." 

Salt  In  Bense  of  Bsmedy.  —  Wisconsin  Cent. 
R.  Co.  V.  Cornell  University,  49  Wis.  164. 

Two  Parties  Neesssary  —  Claim  Against  County 
for  Bight  of  Way. —  In  Fuller  v.  Colfax  County, 
4  McCrary  (U.  S.)  537,  it  was  held  that  a 
mere  claim  gainst  a  county  for  right  of  way 
for  a  pohlic  road,  pending  before  the  county 
board,  did  not  constitute  a  «ulC.  The  court 
said :  "  Two  parties  to  a  suit  seem  to  be  almost 
indispensable:  one  who  seeks  redress,  and  the 
other  who  commits  a  wrong  or  withholds  what 
is  justly  due  another.  The  parties  must  stand 
in  such  relation  to  each  other  that  the  machin- 
ery of  the  court  will  operate  on  them  when  their 
powers  and  their  aid  are  invoked.  No  such  a 
condition  of  things  existed  so  long  as  the  claim 
remained  before  the  county  board.  But  when 
the  appeal  was  taken,  and  docketed  in  the  Dis- 
trict Court,  we  then  for  the  first  time  find  a 
ftuit  pending  tn  the  court,  where  none  of  the 
elements  of  either  are  wanting."  See  also 
Hunter's  Will,  6  Obio  502- 

Violation  ot  BatT- — Homer  v,  Coffey,  25 
Miss.  442,  it  was  said :  "A  suit  is  but  a  remedy 
given  by  law  to  enable  a  party  who  has  been 
injured  by  the  act  or  violation  of  duty  by  an- 
other to  recover  damages  equal  to  the  injury  or 
loss  sustained.  If  the  duty  never  existed,  it 
could  not  be  violated ;  and  without  both  its 
existence  and  violation,  there  was  no  ground 
for  a  «uft." 

Jnllflliury  Aot.  —  As  to  the  meaning  of  the 
terra  mutt  io  the  Judiciary  Act,  see  Weston  v. 
Charieston,  2  Pet.  (U.  S.)  449;  Kendall  v.  U. 
S.,  13  Pet.  (U,  S.)  524;  Holmes  v.  Jennison,  14 
Pet.  (U.  S.)  540;  Ex  p.  Milligan,  4  Wall.  (U. 
S.),ii2;  Kohl  V.  U.  S.,  91  U.  S.  375;  Gaines  v. 
Fuentes,  92  U.  5.  22 ;  Mississippi,  etc..  Boom 
Co.  V.  Patterson,  08  U.  S.  406 ;  Ellis  v,  Davis, 
109  U.  S.  485 ;  Hess  v.  Reynolds,  J13  U.  S.  78; 
Pacific  R.  Removal  Cases,  115  U.  S.  18;  Searl 
V.  School  Dist.  No.  a,  124  U.  S.  197:  Delaware 
County  V.  Diebold  Safe,  etc.,  Co.,  133  U.  S. 
486;  Upshur  County  t>.  Rich,  135  U.  S.  474. 

Cemmanos  Suit.  —  See  Commencb,  vol.  6,  p. 

217- 

Local  and  Traasttwy.  —  See  Local  and  Tkant 
aiToav  AcT»ot»^  vol.  19.  p.  483. 
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mutnttou.  —  In  the  note  will  be  found  cases  holding  different  proceedings 
to  be  or  not  to  be  within  the  term  "  suit."  ^ 


1.  AeUon  of  Aooout. —  The  term  auit,  it  is 
said,  is  not  a  proper  designation  for  an  action 
of  account.    Mahar  v.  O'Uara,  9  111.  429. 

Adniidrtimtor's  tale. — In  Ludlow  v.  Wade,  5 
Ohio  494.  it  was  held  that  an  unexecuted  order 
of  court  authorizing  an  administrator  to  sell 
the  land  of  his  intestate,  was  not  a  suU  de- 
pending within  the  meaning  of  the  saving 
clause  of  an  act  which  provided  that  "  nothing 
iu  this  act  contained  shall  be  ao  construed  as  to 
affect  in  any  manner  any  suit  or  prosecution 
now  depending  and  undetermined,  but  the  same 
shall  be  carried  on  to  final  judgment  and  ex- 
ecution, agreeably  to*  the  provisions  of  any  of 
the  said  laws." 

An  Admiralty  ProoMding  in  personam  against 
the  master  or  owner  of  a  vessel  has  been  held 
to  be  a  «uit.   The  L.  B.  X.,  88  Fed.  Rep.  290. 

Alimony.  —  In  McPilce  v.  McPike,  10  111.  App. 
333*  it  was  held  that  a  petition  filed  after  a 
decree  of  divorce  to  reduce  alinunqr  formerly 
allowed  was  a  suit  mthin  a  statute  rebtiog  to 
change  of  venue. 

AisignM  for  Beneflt  of  Grsditon.  —  In  Clafflin 
V.  Robbina,  i  Flipp.  (U.  S.)  603,  5  Fed.  Cas. 
No.  2,776,  it  was  held  that  a  proceeding  under 
a  statute  against  an  assignee  for  the  benefit  of 
creditors  by  claimants  whose  claims  had  been 
rejected  by  the  assignee  was  a  suit  within  a 
removal  act. 

Attedimant  Hda  to  Bt  Salt  —  See  Comer  v. 
Heidelbach,  109  Ala.  224. 

Proewdlngs  of  Boards,  CommliiioMn,  Ste.  — 
In  Dunn  v.  Pownal,  65  Vt.  116,  it  was  said: 
"  The  rule  adopted  by  the  Supreme  Court  of  the 
United  States  in  respect  of  the  removal  of 
suits  from  the  state  courts  to  the  federal 
courts  is  that  a  proceeding  not  in  a  court  of 
justice,  but  carried  on  by  executive  offi^n  in 
the  exercise  of  their  proper  ftmctions,  as  In  the 
valuation  of  proper^  for  the  just  i^stribution 
of  taxes  or  assessments,  is  purely  administra- 
tive in  its  character,  and  cannot  in  any  just 
sense  be  called  a  suff;  and  that  an  appeal  in 
such  a  case  to  a  board  of  assessors  or  commis- 
sioners having  no  jurisdictional  powers,  and 
authorized  to  determine  only  questions  of  quan- 
tity, proportion,  and  value,  is  not  a  auif,  but 
that  such  an  appeal  becomes  a  sutt  if  made  to 
a  court  or  tribunal  having  power  to  determine 
questions  of  law  and  fact,  either  with  or  with* 
out  a  jury,  and  there  are  parties  litigant  to  con- 
test the  case  on  the  one  side  and  the  other." 
CMnt  Upshur  County  v.  Rich,  135  U.  S.  467,  in 
which  case  an  appeal  under  a  state  law  from 
an  assessment  of  taxation  to  a  "  County  Court," 
which,  in  respect  to  such  proceedings,  acts  as  a 
board  of  commissioners,  without  judicial  pow- 
ers, was  held  not  to  be  a  suit.  See  also  Bur- 
lington V.  Burlington  Traction  Co.,  70  Vt.  491. 

In  .Delaware  County  v.  Diebold  Safe,  etc., 
Co.,  133  U.  S.  473,  it  was  held  that  where  a 
claim  against  a  county  was  heard  before  county 
commissioners  the  proceedings  were  not  a  Mitt, 
but  that  an  appeal  from  the  decision  of  the  com- 
missioners, tried  and  determined  by  the  Circuit 
Court  of  the  county,  was  a  suit.  See  also 
Gumee  v.  Brunswick  County,  1  Hi^es  (U.S.) 
a70. 


In  Calderwood  v.  Calderwood,  38  Vt  171,  it 
was  held  that  a  procecdit^  before  commission- 
era  afvointed  by  the  probate  court  to  receive, 
examine,  and  adjust  claims  and  demands  against 
tiie  estate  was  a  suit  within  the  meaning  of  a 
statute  declaring  that  interest  in  the  Mitt 
should  not  disqualify  witnesses. 

And  in  Massachusetts  it  has  been  held  that 
proceedings  before  county  commissioners  upon 
a  petition  for  the  opening  of  a  highway,  in 
which  counsel  appear,  witnesses  are  examined, 
and  urguments  are  made  as  in  other  courts, 
are  auits.  Hyde  Park  v.  Wiggin,  157  Mass. 
»4- 

CollMtlon  of  Tazfls.  —  In  In  re  Stutsman 
County,  88  Fed.  Rep.  339,  it  was  held  that  a 
statutory  proceeding  for  the  collection  of  de- 
linquent taxes  was  a  suit.  See  also  Chauncey 
V.  Wass,  35  Minn,  i ;  Wells  County  v.  Hc- 
Henry.  7  N.  Dak.  346. 

A  GkTCtt  was  held  to  be  a  Mitt  in  Tennessee, 
where  a  statute  had  legalized  it  as  the  method 
of  trying  title  to  lands  in  certain  cases. 
Peeler  v.  Norris,  4  Yerg.  (Tenn.)  331. 

Oartlorarl.  —  A  petition  for  a  writ  of  cer- 
tiorari has  been  held  to  be  a  auit.  Hendrix  v. 
Kellogg,  32  Ga.  437. 

Contest  of  ElsoUoa.  —  It  has  been  held  that 
there  is  a  distinction  between  a  mere  contest  of 
the  result  of  an  election  and  a  Mitt  for  the 
office  — ».  a  autt  to  try  the  right  to  the 
office.  Thus,  within  a  statute  conferring  juris- 
diction upon  a  court  over  stitts,  complaints, 
and  pleas,  whenever  the  matter  in  controversy 
is  of  a  certain  value,  it  has  been  held  that  the 
mere  contest  of  the  result  of  an  election  was 
not  a  sutt.  Williamson  v.  Lane,  52  Tex.  344. 
See  also  Wright  v.  Fawcett,  4a  Tex.  203 ; 
Baaton  V.  Wilson.  4  Tex.  403;  Bradley  v.  Mc- 
Crabb,  Dall.  (Tex.)  504. 

DeAuiN.  —  That  the  term  Mitt  is  not  appli- 
cable to  a  defense,  see  the  strong  dissenting 
opinion  of  Miller,  J.,  in  New  Orleans,  etc.,  R. 
Co.  V.  Mississippi,  102  U.  S.  143.  See  also 
Cohen  v.  Virginia,  6  Wheat.  (U.  S.)  409. 

DivATM  Prooaediagi.  ~  See  Ewing  v.  Ewing. 
44  Ind.  468. 

luiamtDamlB.— A  proceeding  to  take  land 
for  public  uses  by  condemnation  is  a  suit. 
Kohl  V.  U.  S.,  91  U.  S.  367,  wherein  the  court 
distinguished  this  case  and  that  of  the  assess- 
ment of  property  for  the  purpose  of  taxation. 
See  also  Upshur  County  v.  Rich,  135  U.  S.  477, 
cited  supra,  this  note ;  Searl  v.  School  Dist. 
No.  a,  124  U.  S.  197;  Mississippi,  etc^  Boom 
Co.  V,  Patterson,  98  U.  S.  406 ;  Colorado  Mid- 
land R.  Co.  V.  Jones,  ag  Fed.  Rep.  193  ;  Mineral 
Range  R.  Co.  v.  Detroit,  etc.,  Copper  Co.,  25 
Fed.  Rep.  515 ;  Garrison  v.  New  York,  21  Wall. 
(U.  S.)  196;  Wisconsin  Cent  R.  Co.  v.  Cornell 
University,  49  Wis.  164. 

In  Marion  v.  Ganby,  68  Iowa  142,  it  was  held 
that  a  proceeding  begun  in  the  Circuit  Court, 
under  Code  Iowa,  8  476.  in  force  in  1885,  to 
condemn  land  for  the  extension  of  a  street  waa 
a  Mitt. 

So  a  proceeding  upon  a  petition  to  a  court  to 
appoint  a  jury  of  view  to  report  on  the  pe- 
titioner's claim  for  damages  caused  by  the  alter- 
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Salt  and  Aettott.  —  Although  the  tenns  "suit"  and  "action"  are  frequently 


ation  of  the  grade  of  a  street  has  been  held  to 
be  a  suit.   In  rt  Grape  St.,  103  Pa.  St.  134. 

Sams  —  CiTil  Salt.  —  In  Kennebec  Water  Dist. 
V.  Waterville,  96  Me.  349,  it  was  said :  "  A  pro- 
ceeding for  assessing  the  amount  of  just  com* 
pensation  for  pTivate  proper^  taken  for  public 
uses  is  not  '  a  civil  ault.'  It  is  a  special  pro- 
ceeding, provided  and  authorized  by  the 
sovereign  power  by  whose  authority  the  prop- 
erty is  taken,  to  determine  a  specific  fact." 

Estats  of  Deoedsnts.  —  A  claim  filed  in  court 
against  the  estate  of  a  decedent  has  been  held 
to  be  a  suit.      Reynolds  v.  Crook,  95  Ala.  570. 

Ezeoation.  —  In  Vanderveer  v,  Conover,  16 
N.  J.  L.  496)  it  was  said :  "  A  doubt  was  flnng 
out  whether  an  ejcecuUon  may  not  lie,  as  the 
statute  bars  only  'an  action  or  mtU;'  but 
though  an  execution  be  perhaps  strictly  no  ac- 
tion, it  is  technically  a  mfft  at  law,  awardable 
only  on  the  suit  of  the  party,  i  Inst.  391." 
And  that  an  execution  is  a  ftuit,  see  Ex  p. 
MuUer,  139  Ala.  137;  Ulshafer  v.  St  wart,  71 
Pa.  St.  174.  See  also  Vocht  V.  Kuklence,  119 
Pa.  St.  365,  and  see  Action,  vol.  i,  p.  578. 

So  a  motion  for  an  execution  against  the 
stockholders  after  a  return  nulla  bona  of  an 
execution  against  a  corporation  has  been  held 
to  be  a  suit.  Lackawanna  Coal,  etc.,  Co.  v. 
Bates.  56  Fed.  Rep.  738. 

Flowing  Lands.  —  In  Henderson  v.  Adams, 
S  Cush.  (Mass.)  610,  it  was  held  that  a  com- 
plaint for  flowing  lands  was  not  a  demand  which 
could  be  the  subject  of  a  Aiflt  in  equity,  but 
was  a  particular  statutory  mode  of  redress. 

A  Proceeding-  to  ToreolMe  a  Xoifgige  by 
advertisement  was  held  not  to  be  a  imit  in 
Hall  I'.  Bartlett.  9  Barb.  (N.  Y.)  300. 

Foreign  Attaohment  —  Oamishmeot.  —  A  pro- 
ceeding by  a  creditor  of  the  insured  by 
foreign  attachment  against  the  insurer  has  been 
held  to  be  a  suit  within  a  clause  in  an  insurance 
policy  requiring  suita  to  be  begun  within  a  year 
after  loss.  Harris  v.  Phoenix  Ins.  Co.,  35  Conn. 
310;  Matter  of  Aycinena,  i  Sandf.  (N.  Y.) 
690.  See  also  Action,  vol.  i,  p.  580,  and  the 
title  Fire  Insurance,  vol.  13,  p.  392. 

So  garnishment  proceedings  have  been  held 
to  be  auita.  Tunstal  t>.  Worthington,  Hempst. 
(U.  S.)  66s;  Moore  v.  Stainton,  22  Ala.  831. 
See  also  Witherspoon  v.  Barber,  3  Stew.  (Ala-.) 
335 ;  Thomas  v.  Hopper,  5  Ala.  442 ;  Travis  v. 
Tartt.  8  Ala.  574- 

Habeas  Corpos.  —  A  proceeding  for  a  writ  of 
habeas  corpus  has  been  held  to  be  a  9Uit, 
Holmes  v.  Jennison,  14  Pet.  (U.  S.)  540;  Bx  />. 
Milligan,  4  Wall.  (U.  S.)  113;  Coston  v.  Coston, 
3$  Md.  507;  State  V.  Newell,  13  Mont.  304. 

Sghwu.  —  A  proceeding  for  the  \ayia%  out 
of  a  highway  has  been  held  to  be  a  «u49. 
Hyde  Park  v.  Wiggin,  137  Mass.  94;  Dunn  v. 
Pownal,  65  Vt  116.  Compare  Fuller  v.  Colfax 
County.  4  McCrary  (U.  S.)  537,  set  out  in  the 
preceding  note. 

Judgment.  —  Within  the  saving  clause  of  a 
repealing  act  an  unsatisfied  judgment  was  held 
to  be  a  suit.  Dobbins  v.  Peoria  Firsf  Nat. 
Bank,  11  s  111.  566.  See  also  Ulshafer  v. 
Stewart,  71  Pa.  St.  174. 

A  JndgiiMnt  hf  OoBliiHloB  has  been  held  not  to 
be  a  «u».   Dullard  v.  Phelan,  83  Iowa  471. 
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Kandamoi.  —  A  proceeding  for  mandamus  is 
a  suit  at  law.  Hartman  v.  Greenhow,  102  U. 
S.  672;  American  Express  Co.  v.  Michigan,  177 
U.  5.  404;  Roodhouse  v.  Briggs,  194  111.  435. 

And,  where  an  Illinois  statute  required  all 
Msita  against  a  county  to  be  brought  in  the 
Circuit  Court,  the  term  was  held  to  be  applicable 
to  a  proceeding  by  mandamus.  McBaJie  v. 
People,  50  111.  503.  See  also  State  v.  Jennings, 
56  Wis.  120. 

fstitioa.  —  Suit  includes  a  proceeding  on  a 
petition.   Re  Wallis.  23  L.  R.  Ir.  7. 

Pnbate  Piooeedings.  —  The  granting  of  pro- 
bate ex  partt  is  not  a  suit;  yet,  if  a  contest 
arises,  and  is  carried  on  between  parties  litigat- 
ing witb  each  tother,  the  itroceeding  then  be- 
comes a  »uit.  Gaines  v.  Fuentes,  92  U.  5.  10 ; 
Ellis  V.  Davis,  109  U.  S.  485;  Hess  v.  Reyn- 
olds, 113  U.  S.  73;  .Upshur  County  v.  Rich,  13S 
U.  S.  476:  Haven  v.  Hilliard,  23  Pick.  (Mass.) 
19;  Davis  V.  Livingston,  6  Ohio  225;  Martin 
V.  McAdams,  87  Tex.  225.  See  also  Hunter's 
Will,  6  Ohio  50a,  stated  and  quoted  under  Ac- 
tion, vol.  I,  p.  581. 

In  Gaines  v.  Fuentes,  9s  U.  S.  24,  it  was  hdd 
that  a  mtt  to  annul  a  will  as  a  muniment  of 
title  and  to  restrain  the  enforcement  of  a  decree 
admitting  'it  to  probate  was  in  essential  par- 
ticulars a  «u<(  in  equity. 

In  Hanson  v.  Towie,  19  Kan.  279,  it  was 
said :  "  The  word  imtt  is  general,  and  includes 
proceedings  to  establish  claims  In  the  Probate  as 
well  as  the  District  Court." 

FrohiUtioa.  —  In  Weston  v.  Charleston.  2  Pet. 
(U.  S.)  449i  the  writ  of  prohibition  was  held 
to  be  a  suit  within  the  federal  Judiciary  Act 
providing  for  the  removal  of  tniits  from  state 
to  federal  courts. 

Poor  DtbtOT.  —  In  Matter  of  Jenckes,  6  R.  I.  18, 
it  was  held  that  the  application  of  a  poor  debtor 
before  a  master  in  chancery  to  be  admitted  to 
the  poor  debtor's  oath  was  a  civil  siiff. 

Bedemption  of  Land  from  Taxes. —  In  Rawson 
V.  Boughton,  5  Ohio  328,  jt  was  held  that  an 
application  to  redeem  land  sold  for  taxes  was 
in  the  nature  of  a  sttit. 

Froeeedings  in  Bern  have  been  held  to  be  a 
AlfU.    Harris  v.  Pb<enix  Ins.  Co.,  35  Conn.  310. 

In  Bailey  v.  Sundberg,  i  U.  S,  App.  105,  It 
was  said :  "  A  mrtt  in  rem  is,  in  substsnce,  a 
suit  against  all  parties  in  interest  in  the  res  to 
the  extent  of  their  interests,  and  all  sucfa  parties 
are  parties  to  the  »Hit,  because  they  can  inter- 
vene and  make  themselves  actual  parties  and 
bring  their  rights  before  the  court." 

Beire.Facdas.  — A  proceeding  in  the  nature 
of  scire  facias  to  repeal  letters  patent  has  been 
held  to  be  a  auit.  People  v.  Qarke,  10  Barb. 
fU.  S.)  ISO,  aSirmed  9  N.  Y.  349.  Compare 
Heath  v.  Bates,  70  Ga.  633,  stated  and  quoted 
under  Action,  voL  i,  p.  582. 

8et-ofr.  —  See  Millet  v.  Watkins,  4  Bush 
(Ky.)  642,  stated  under  Action,  vol.  1,  p.  583. 
See  also  Warfield  v.  Gardner,  79  Ky.  583. 

Bait  Inelndes  Special  Proeeedings,  —  Wiscon- 
sin Cent.  R.  Co.  v.  Cornell  University,  49  Wis. 
16^. 

■Utntorr  UabDlty  of  StoeUioUtn.— An  ac- 
tion brought  by  a  receiver  of  a  national  bank 
to  enforce  tbe  statutory  liability  of  a  stock- 
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used  interchangeably,  the  former  is  the  more  comprehensive.*  Again,  "  suit  '* 
applies  to  proceedings  both  at  law  and  in  equity,  while  "action*  is  properly 
confined  to  proceedings  at  law.* 

Criminal FroMeatlon.  —  In  its  most  extended  sense  the  word  "suit"  includes 
not  only  a  civil  action,  but  also  a  criminal  prosecution,  as  an  indictment,  an 
information,  a  conviction  by  a  ma^strate.' 

BUITABLB.  —  Suitable  means  htting;  capable  of  suiting;  appropriate.^ 


holder  has  been  held  to  be  a  suit  at  common 
law.  Stephens  v.  Bemays,  41  Fed.  Rep.  401 ; 
Stephens  v,  Bernays,  119  Mo.  143.  See  also 
Appleton  V.  Tumbull,  84  Me.  76. 

Summary  Proceedings, — If  before  judgment 
in  an  attachment  suit  in  a  state  court  the  de- 
fendant is  adjudged  a  bankrupt  by  the  United 
States  District  Court,  the  attaching  court  loses 
all  jurisdiction,  and  the  district  court  may 
punish  the  subsequent  intermeddling  of  the 
attaching  creditor  with  the  property  attached  by 
a  summary  proceeding,  on  its  own  motion  by 
virtue  of  its  inherent  powers.  Such  a  proceed- 
ing is  not  a  suit  in  the  ordinary  meaning  of  the 
term,  nor  within  the  Bankruptcy  Act,  1898,  S 
23,  Bubdiv.  6.   In  r«  Tune,  115  Fed.  Rep.  906. 

Writ  of  Xrror. —  A  writ  of  error  was  held 
not  to  be  a  suit  within  a  statute  providing  that 
Mtlto  should  not  abate  under  certain  circum- 
stances. Overseers  of  Poor  v.  Beedle,  i  Barb. 
(N.  Y.)  II,  quoted  under  Action,  vol.  i,  p. 
578.  See  also  McDonald  v.  Savings  Bank, 
(Supm.  Ct.  Spec.  T.)  2  How.  Pr.  (N.  Y.)  35. 

In  Cohen  v,  Virginia,  6  Wheat.  (U.  S.)  409, 
it  was  said :  "  A  writ  of  error,  then,  is  in  the 
nature  of  a  suU  or  action  when  it  is  to  restore 
the  party  who  obtains  it  to  the  possession  of 
anything  which  is  withheld  from  him,  not  when 
its  operation  is  entirely  defensive."  See  also 
King  V.  McLean  Asylum,  'C  C  A.)  04  Fed. 
Rep.  336. 

Writ  of  Fowmrion. —  That  a  writ  of  posses- 
sion is  a  suit,  see  Ex  p.  Miller,  139  Ala.  137. 

1.  Suit  Mid  Aotton. — See  Action,  vol.  i, 
p.  578,  and  see  Bains  v.  The  Schooner  James 
and  Catherine,  Baldw.  (U.  S.)  544;  Barlow  v. 
Daniels,  2$  W.  Va.  516. 

8.  Law  and  Bqulty.  —  Minnett  v.  Milwaukee, 
etc.,  R.  Co..  3  Dill.  (U.  S.)  463 ;  Appleton  v. 
TurnbuU,  84  Me.  76.  See  also  Actiok,  vol.  i, 
p.  S78. 

But  it  has  been  said  that  suit  is  more  prop- 
erly applied  to  proceedings  in  chancery.  Mc- 
Pike  V.  McPike,  10  111.  App.  332 ;  Miller  v. 
Rapp,  7  Ind.  App.  91  ;  Hall  v.  Bartlett,  9  Barb. 
(N.  Y.)  300. 

8.  Salt  Kay  Include  Criminal  ProsMUtioiii.  — 
U.  S.  V.  Mann,  i  Gall.  (U.  S.)  177;  U.  S.  p. 
Moore,  11  Fed.  Rep.  351 ;  Snowden  v.  State,  A9 
Md,  ao7 ;  Com.  v.  Livermore,  4  Gray  (Mass.) 
18;  Com.  V.  O'Neil,  6  Gray  (Mass.)  343;  Com. 
V.  Thrasher,  11  GrayCMaas.)  55;  Com.  v.  Gee, 
6  Cush.  (Mass.)  174;  Com.  v.  Abbott,  13  Met. 
(Mass.)  120;  Com.  v.  Casey,  12  Allen  (Mass.) 
217;  Com.  V,  Moore,  143  Mass.  136. 

Thus,  Bacon  says  that  an  indictment  is  de- 
fined as  an  accusation  at  the  suit  of  the  king. 
Bac,  Abr.,  tit.  Indictment;  U.  S.  v.  Moore,  11 
Fed.  Rep.  2$^.  See  also  Ex  p.  Fagg,  38  Tex. 
Crim.  576,  quoted  under  Frosbctttb  —  Prosscu- 

TION.    vol,    21.    p.  270. 

Suit  ftnd  Froiwatioii  IHitlngnliliod.  —  Lud- 


low V.  Wade,  5  Ohio  508.  See  also  Appleton  v. 
Tumbull,  84  Me.  76;  State  v.  Poll,  i  Hawks 
(8  N.  Car.)  442,  9  Am.  Dec.  655. 

Snita  for  Penalties  and  Forfeitorea. —  In  U.  S. 
V.  Mann,  i  Gall.  (U.  S.)  177,  it  was  held  that 
the  term  "  truitu  for  penalties  and  forfeitures  " 
as  used  in  an  act  of  Congress  conferring  ex- 
clusive jurisdiction  of  all  suits  for  penalties 
and  forfeitures  upon  the  District  Courts,  must 
be  restrained  to  such  penalties  and  forfeitures 
as  might  be  sued  for  in  a  civil  action,  as  for 
instance  an  action  for  dd)t  or  an  information 
for  debt. 

4.  Soluble.  —  White  v.  U.  S.  69  Fed.  Rep.  93, 
holding  that  if  an  acticle  is  actually,  practically, 
and  commercially  fitted  for  a  given  purpose,  it 
is  suitable  although  it  is  not  commonly  used 
for  such  purpose, 

Unoertaia^. — "An  ordinance  prohibited  "  any 
awning,  except  the  same  be  upon  a  suitable 
frame,  and  attached  entirely  to  the  building,  which 
awning  shall  not  when  extended  be  less  than 
six  feet  from  the  sidewalk."  It  was  held  that 
the  ordinance  was  invalid  and  void  for  uncer- 
•tainty  because  the  word  suitable  had  no 
definite  and  determined  meaning  in  the  con- 
nection in  which  it  was  used,  and  the  defendant 
could  not  know  that  he  had  done  any  act  which 
was  prohibited  by  the  ordinance.  Sute  r. 
Clarke,  69  Conn.  371.  See  generally  the  title 
Statutes,  vol.  26,  p.  656. 

•nitablo  and  Adoquto  IMstingalaliod.  —  In  St. 
Anthony  Falls  Water  Power  Co.  v.  Eastman,  20 
Minn.  377,  in  construing  the  words  "  stiitable 
precautions  "  in  a  contract  for  the  construction 
of  a  tunnel,  it  was  said :  "  The  ordinary  and 
general  signification  of  suitable  is  '  likely  to 
suit,'  '  capable  of  suiting,'  '  adapted.'  This  is 
by  no  means  equivalent  to  '  adequate.'  That 
which  is  adequate  must  be  suitable,  but  that 
which  is  suitable  may  not  be  adequate.  What 
precautions  are  suitable  for  a  particular  pur- 
pose is  a  matter  of  judgment,  and  the  best  judg- 
ment may  be  erroneous,  or  the  cautionary  meas- 
ures suggested  by  it  may,  for  other  reasons, 
prove  to  be  ineffectual  for  the  purposes  for 
which  they  were  designed ;  therefore  '  all 
suitable  precautions '  may  not  be  adequate  to 
prevent  the  injury." 

Staitable  Ago.  —  In  Temple  v.  Norris,  53 ' 
Minn.  386,  it  was  held  that  a  person  who  had 
attained  the  age  of  fourteen  years  was  pnma 
facie  a  person  of  suitable  age  and  discretion, 
within  the  meaning  of  a  statute  regulating  the 
manner  of  service  of  process.  See  generally  the 
title  Service  of  Process  and  Papers,  19  Encyc. 
OF  Pl.  and  Pr.  567. 

Snltablo  Brldgas. —  In  a  Massachusetts  statute 
providing  that  a  railroad  might  build  "  suitable 
bridges,"  the  term  was  held  to  mean  such 
bridges  as,  in  the  judgment  of  the  board  of  rail' 
road  commissioners,  the  safety  and  convenience 
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BUITEI).  —  See  note  i. 
BVITOR.  —  See  note  2, 
BVLFHIDE  OF  ZINa—  See  note  3. 
BITIiPHITAETB.  —  See  note  4. 

BtrK.  —  "  One  of  the  lexical  definitions  of  the  word  *  sum,*  and  the  sense 
in  which  it  is  most  commonly  used,  is  'money.'  'A  quantity  of  money  or 
currency;  any  amount  indefinitely;  as,  a  sum  of  money,  a  small  sum,  or  a 
large  sum.' "  • 


of  the  public  and  the  interest  of  the  railroad 
corporation  required.  Worcester  v.  Railroad 
Com'ra,  113  Mass.  161. 

SniUbls  for  CnltiTation.  —  See  the  title  Statb 
AND  Public  Lands,  vol.  26,  p.  263. 

Snltabls  Formi.  —  Where  a  statute  prescribed 
certain  forms  to  be  used  in  prosecutions  for 
offenses  defined,  but  provided  that  "  this  shall 
□ot  be  so  construed  as  to  prohibit  the  use  of 
other  tuttahle  fomu,"  it  was  held  that  a  form 
which  omitted  a  material  all^ation,  expressly 
required  lay  the  statute,  was  not  ai  "  mtitahle 
form,"  within  the  saving  clause.  Com.  v.  Cer- 
tain Intoxicating  Liquors,  105  Mass.  178. 

Bnitable  Lots.  —  Where  a  grant  of  mining 
rights  provided  that  the  grantee  might  subdi- 
vide the  land  into  mtitahle  lots,  it  was  held 
that  by  this  phrase  lots  fitted  for  mining  pur- 
poses were  intended.  Funk  v.  Haldeman,  53 
Pa.  St.  346. 

Soitabls  Person. —  Where  a  statute  authorized 
a  justice  of  the  peace  to  empower  any  suit- 
able  person,  not  being  a  party  to  the  action, 
to  serve  process,  it  was  held  that  a  relative  of 
the  plaintiff  was  not  thereby  excluded.  Mud- 
rock  V.  Phillips,  65  Wis.  626.  See  generally  the 
title  .  Servics  of  Process  and  Papers,  19 
Encyc.  of  Pl.  and  Pr.  590  et  seq. 

8uie—  lidfiunMit  lor  Bnaftt  of  Creditors. — 
A  statute  provided  that  in  case  of  a  vacancy  in 
the  office  of  assignee  in  any  assignment  for 
benefit  of  creditors,  the  court  should  appoint 
to  the  vacancy  the  person  nominated  by  a  ma- 
jority of  the  creditors,  provided  such  nominee 
was  a  suitable  person.  In  construing  this 
statute  the  court  said :  "  A  auUdble  person, 
within  the  meaning  of  the  statute,  obviously 
does  not  mean  the  most  auitdbl^.  The  court 
has  no  authority  to  reject  the  nominee  of 
creditors  merely  because  a  better  person,  in  the 
judgment  of  the  presiding  judge,  can  be  ob- 
tained."   State  V.  Johnson,  105  Wis.  182. 

Same  —  AdmlnistratloB.  (See  also  the  title 
Executors  akd  Adhinistrators,  vol.  11,  p. 
720.)  —  A  statute  authorized  the  grant  of  ad- 
ministration to  a  "  suitable  person."  It  was 
held  that  "  euitdble  person  "  meant  proper  and 
competent  person,  and  intended  a  legal  suit- 
ability, and  not  some  vague  and  undefinable 
quality.  Peters  v.  Public  Administrator,  t 
Bradf.  (N.  Y.)  207. 

■aiUUe  PlaoB.  —  See  Crowell  v.  London- 
derry, 63  N.  H.  43,  stated  under  the  title  Ceur- 
TEKiEs.  vol.  5.  n-  782. 

1.  Baited.  —  Under  an  act  of  Congress  pro- 
viding that  a  dramatic  composition  to  be  entitled 
to  copyright  must  be  Ituitetl  for  public  repre- 
sentation, it  was  held  that  by  the  word  mtfteif 
was  not  meant  simply  that  the  composition 
should  be  adapted  to  the  stage,  and  capable  of 
being  produced  upon  it,  but  that  to  be  fruited 


to  public  representation,  it  must  be  morally 
fit  to  be  represented.    Martinetti  v.  Maguire, 

I  Abb.  (U.  S.)  36a.  See  also  the  title  Copy- 
right, vol.  7,  pp.  531,  538. 

8,  Soitor,  —  In  C;trney  v.  State,  79  Ala.  iS,  It 
was  held  that  a  witness  in  an  action  for  seduc- 
tion should  not  have  been  allowed  to  testify 
that  the  accused  "  acted  toward  "  the  prosecu- 
trix "  as  a  «u*<€w."  The  court  said:  "A 
nultor,  in  the  sense  here  employed,  is  '  one  who 
solicits  s  woman  in  marriage.  We  think  this 
was  not  a  subject  for  expert  or  opinion  evi- 
dence." 

8.  Solphida  of  Zinc.  —  See  Gabriel  v.  U.  S., 
114  Fed.  Rep.  401. 

4.  Solpharett.  —  See  Fox  v.  Hale,  etc..  Sil- 
ver Min,  Co.,  108  Gal.  397. 

5.  Sam.  —  Webster's  Diet.,  followed  in  U.  S. 
V.  Van  Auken,  96  U.  S.  366,  in  which  case  it 
was  held  that  a  statute  which  makes  it  an 
offense  to  circulate  any  obligation  for  a  less 
aum  than  one  dollar,  intended  to  circulate  as 
money,  is  not  violated  by  circulating  a  note 
payable  not  in  money,  but  in  goods. 

The  Word  "8am"  of  ItseU  Imports  a  Bom  of 
Koaay.  —  This  is  in  fact  its  general  meaning 
when  the  term  is  used  with  reference  to  values. 
Wetz  v.  Elliott,  4  Okla.  623;  Paul  v.  Grimm. 
165  Pa.  St.  143. 

A  decree  declaring  that  an  estate  is  charge- 
able for  (turns  advanced  cannot  be  construed 
to  include  advances  in  the  shape  of  personal 
services  rendered.  Hodges  v.  Hodges,  9  R.  I. 
32. 

Bmano  AtL — ^A  statute  whose  main  object 
was  taxation  authorized  the  treasurer  to  collect 
sums  to  be  paid  by  curators  of  vacant  succes- 
sions. It  was  held  to  be  restricted  to  mints 
that  should  go  into  the  treasury  as  revenue, 
and  not  to  include  those  which  should  be  de- 
posited there  for  absent  heirs,  and  which  con- 
stituted no  part  of  the  revenue.  D'Aquin's  Suc- 
cession, 9  La.  Ann.  400;  Leake  v.  Linton,  6 
La.  Ann.  262. 

8am  of  Koney  Olabui  to  B«  Boa.  —  See  Reg. 
z:  Kerswill.  (1895)  i  Q.  B.  1. 

Amount  In  Controvenr.  (See  generally  the 
title  Amount  in  Comtrovebsy,  i  Encyc.  op 
Pl.  ano  Pr.  702.)  —  A  statute  provided : 
"  Either  party  may  appeal  £rom  a  judgment 
given  in  a  justice's  court  in  a  civil  action  for  a 
sum  not  less  than  twenty  dollars ;  or  for  the 
recovery  of  personal  property  of  the  value  of 
not  less  than  twenty  dollars,  exclusive  of  costs," 
etc.  In  construing  this  provision  the  court 
said :  "  The  word  mtm  in  this  section  evidently 
refers  to  the  amount  of  the  judgment  given  by 
the  justice  rather  than  to  the  amount  in  con- 
troversy between  the  parties,  as  is  claimed  by 
the  respondent."  Stoll  v.  Hoback,  2  Oregon 
226. 
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BmiKASILT  BECOVEBED.  —  Sec  note  i. 

SimiMLBY  PBOCEEDIHO.  (See  also  the  title  Summary  Proceedings, 
20  Encyc.  of  Pl.  and  Pr.  1071.)  —  A  summary  proceeding  is  defined  as  any 
proceeding  by  wliich  a  controversy  is  settled,  case  disposed  of,  or  trial  con- 
ducted in  a  prompt,  simple  manner  without  the  aid  of  a  jury.* 


In  Kline  v.  Wood,  g  S.  &  R.  (Pa.)  301.  it  was 
said :  "  Sum  in  controversy  does  not  signify  a 
precise  Aiim  in  numero,  no  more  than  the  word 
'demand'  does;  demand  and  sum  in  contro- 
versy are  the  same," 

In  Joule  V.  Taylor,  7  Exch.  58,  21  L.  J.  Exch. 
31,  fcunt  was  held  to  be  equivalent  to  "debt" 
in  a  statute  limiting  the  jurisdiction  of  a  court 
to  actions  wherein  the  sum  or  damages  to  be 
recovered  did  not  exceed  fifty  pounds. 

Bame  —  Sun  In  Diipiite.  —  In  Petrie  v.  Machan, 
38  Ont.  504,  it  was  held,  where  the  subject- 
matter  of  a  claim  in  a  division  court  was  one 
cause  of  action  exceeding  one  hundred  dollars, 
and  the  amount  recovered  at  the  trial  was 
under  that  num.  that  an  appeal  lay  to  a  di- 
vision court  under '  section  i4iB  of  the  Ontario 
Division  Courts  Acts,  the  sum  in  dispute  upon 
the  appeal  being  the  amount  claimed,  and  not 
that  amount  less  the  sum  recovered  at  the 
trial. 

Same  —  Bnm  in  Qnettlon,  —  In  construing  a 
statute  which  provided  that  the  jurisdiction  of 
justices  of  the  peace  should  not  extend  to  any 
cases  where  the  9um  in  question  should  exceed 
one  hundred  dollars,  the  court  said :  "  The 
words  'flUfn  in  question,'  in  this  section,  can- 
not mcaa  the  amount  claimed  by  the  plaintiff, 
as  that  construction  would  deprive  the  justice 
of  jurisdiction  in  all  that  numerous  class  of 
cases  of  mutual  accounts  where  the  dealings  on 
either  side  exceed  a  hundred  dollars,  yet  where 
the  balance  is  quite  small."  Moore  v.  Darrow, 
II  Neb.  464. 

8am  Demanded.  —  In  an  action  upon  a  note 
the  «um  demanded  has  been  held  to  mean  the 
principal  of  the  note.  Brickell  v.  Bell,  84  N. 
Car.  65.  See  also  Hedgecock  v.  Davis,  64  N. 
Car.  650 ;  Dalton  v.  Webster,  82  N.  Car.  279 ; 
Derr  v.  Stubbs,  83  N.  Car.  539. 

Sum  Feriodioally  Payable,  within  the  meaning 
of  an  English  stamp  act  taxing  annuities  or 
sums  periodically  payable,  has  been  held  to 
mean  the  sum  payable  at  the  periods  stated  in 
•the  instrument.  CliiTord  v.  Inland  Revenue 
Com'rs,  (i8g6)  2  Q.  B.  195. 

1.  Bnmmaril;  BMMvend.  —  In  Reg.  v.  Pratt, 
L.  R.  5  Q>  B.  181,  Blaclcbam,  J.,  said:  "There 


are  many  cases  in  which  sums  of  money  are  re- 
coverable aumm^trily  before  a  justice,  and  it 
was  argued  that  '  aummMrily  recoverable  '  is  a 
term  of  art,  confined  to  cases  in  which,  after 
summons  and  hearing,  the  justice  awards  a  sum 
to  be  paid.  But  I  do  not  agree  that  the  term 
'  recoverable  summarily '  is  to  be  so  con- 
fined ;  no  doubt  a  sum  is  recovered,  more 
strictly  apealcing,  where  die  justice  has  to  ad- 
judicate; but  there  is  a  secondary  sense  in 
which,  plough  the  sum  has  been  awarded  or 
determined  beforehand,  as  in  the  case  of  a 
poor  rate,  or  in  this  very  case  of  costs  awarded 
by  Quarter  Sessions,  the  word  '  recoverable '  is 
applied  to  the  mode  of  enforcing  the  sum  pre- 
viously determined." 

S.  Bammary  Proceeding.  -~  Western,  etc.,  R. 
Co.  V.  Atlanta,  113  Ga.  537. 

Commoi^  Law  —  Abatemant  .of  WolMuiees. — 
In  Western,  etc.,  R.  Co.  v.  Atlanta,  113  63.537, 
it  was  said :  "A  summary  proceeding  is  thus 
defined  by  Mr,  Bouvier:  'A  form  of  trial  in 
which  the  ancient,  established  course  of  legal 
proceedings  is  disregarded,  especially  in  the 
matter  of  trial  by  jury,'  etc.  And  this  eminent 
lexicographer,  citing  Blackstone  and  Chancellor 
Kent,  together  wi^  a  number  of  adjudicated 
cases,  says,  referring  to  such  a  proceeding, 
that  in  no  case  can  a  party  be  tried  amnmarUy 
unless  such  proceedings  are  authorized  by  legis- 
lative authority  except,  perhaps,  in  cases  of 
contempt ;  for  the  common  law  is  a  stranger  to 
such  a  mode  of  trial."  And  it  was  held  that 
"  the  power  given  to  abate  nuisances  in  a 
summary  manner  does  not  at  all  mean  that 
th^  may  be  abated  without  notice  or  hearing, 
but  simply  that  it  may  be  done  without  a  trial 
in  the  ordinary  forms  prescribed  by  law  for  a 
regular  judicial  procedure." 

Game  Laws.  —  In  Schneider  v.  Marinelli,  6a 
N.  J.  L.  739,  it  was  held  that  the  proceedings 
of  the  Court  of  Common  Pleas  in  appeals  under 
the  New  Jersey  Game  and  Fish  Act  were  not 
summary  in  the  sense  that  the  record  of  con- 
viction must  set  forth  the  evidence  on  which 
the  conviction  rested. 

Summary  Proeeadisgi  in  Sense  of  Speoial  Ao- 
tlMii — See  Herkimer  v.  Keeler,  109  Iowa  680. 
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By  Thbodor  Hxgaaeobn. 
1  IteranTXOX  awd  Scope  or  Titie,  373. 

n.  COVSTBVCTIOir  07  StATVTSS  AVTEOBIZIV0  BVHMAKT  PBOCEBDUraS,  373. 

m  COVBTITUnOHALXTT  07  SVUABT  PBOGEESZHOS^  374. 

1.  Genera/  Rule^  374. 

3.  Prosecutions  for  Minor  Offenses ^  xy^. 

3.  Prosecutions  for  New  Statutory  Offenses,  375. 

4.  Proceedings  to  Punish  for  Contempt,  375. 

5.  Proceedings  to  Disbar  Attorneys,  37^. 

6.  Prosecutions  for  Violations  of  Municipal  Ordinances^  375. 

7.  Statutory  Civil  Proceedings^  377. 

a.  In  General,  377. 

b.  Proceedings  upon  Bonds^  378. 

f .  Proceedings  for  Collection  of  Negotiable  Paper^  378. 
d.  Action  of  Book  Account,  378. 

Proceedings  Against  Puolic  Officers^  378. 

8.  Effect  of  Giving  Ultimate  Trial  by  Jury^  379. 

CROS8.REFEREHCfiS. 

For  matters  of  PROCEDURE,  see  the  ENCVCLOPiEDiA  of  Fleadikg  and  Practics, 

title  SUMMARY  PROCEEDINGS,  vol.  20,  p.  1071. 
For  other  matters  of  Substantive  Law  related  to  this  subject,  see  ilie  folloining 

titles:  CONSTITUTIONAL  LAW,  vol.  6,  p.  577;  DUE  PROCESS  OF 

ZAIV^  vol.  10,  p.  287. 

X  DxvnnTlOV  AKB  Sgopb  OJ  Tztie— IMmtloii  —  The  term  "summary  pro- 
ceedings," as  used  here,  designates  those  proceedings  before  judicial  tribunals 
which  are  of  an  immediate,  speedy,  or  peremptory  nature.  Proceedings  are 
said  to  be  summary  when  they  are  short  and  simple  in  comparison  with  regular 
or  formal  proceedings,  from  which  they  usually  differ  in  that  they  dispense 
with  the  aid  of  a  jury.* 

Beope  at  TtUa.  —  No  attempt  will  be  made  to  enumerate  the  cases  in  which 
summary  proceedings  arc  allowed,*  nor  to  state  the  procedure  governing 
proceedings  of  a  summary  nature,*  but  this  title  will  deal  mainly  with  the 
question  of  the  constitutionality  of  these  proceedings. 

n.  COVSTBUOTXOH  07  STATUTES  AtTTHOBIZIHa  SVMMABT  FBOCEEDnrOS.  —  The 

statutes  which  authorize  summary  proceedings,  being  in  derogation  of  the 
common  law,  must  be  strictly  construed.^ 

1.  Bellidttonflf  BnminuyFiooeedlilM.  —  Sweet's  8.  PrlBoi^M  Soranilag  Samsurr  ProoMdingi. 

L.  Diet.;  Bouv.  L.  Diet.;  4  Bl.  Com.  380;  i  —For  an  exhaustive  discussion  of  the  general 

Stephen  Hist.  Cr.  Law,  c.  4,  p.  las.  principles  of   procedure  governing  summary 

f.  Cuei  In  Whidi  AvallaUe.  —  As  to  the  proceedings,  see  the  title  Sumuaey  Procbbd- 

purposes  for  which  summary  proceedings  may  ings,  20  Encyc.  op  Pl.  akd  Pr.  1071.  And  for 

be  employed,  see  the  following  titles:  Attor-  specific  treatments  of  the  different  Idnds  of 

NEY  AND  Client,  vol.  3,  p.  413  et  seq.;  Boards  summary  proceedings,  see  the  cross-references 

or  Health,  vol.  4,  p.  601 ;   Constitutional  there  given. 

Law,  vol.  6,  p.  979  et  seq.;  Contempt,  vol:  7,  4.  ConstnictlOB  of  Btatntas. — 4  Bl.  Cora.  aSs, 

L66;  Due  Pkocess  or  Law,  vol.  10,  p.  308;  n.  (2)  ;  Endl.  Interp.  Stat.  344,  n.  112;  Blacltw. 

NDLOHD  AND  TENANT,  vol.  tS,  p.  434  et  seq.;  Tax  Tit.,  9S  156,  157;  5  Rob.  Pr.  14;  Milor  v. 

Sheupvs  and  Constables,  vol.  35,  p.  689.   See  Farrelly,  25  Ark.  353;  Haley  v.  Petty,  43  Arfc. 

also    the   title   Sumhaby    Pbocsxdings.    20  392;  French  v.  Wilier,  126  111.  6ti,  9  Am.  Sl 

Emcyc.  or  Pl.  and  Pb.,  p.  1077,  and  cross-  Rep.  651.  And  see  gener^y  the  title  Statuxis, 

nfenaoM.  voL  a6,  p.  663. 
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in.  CON8TXTVTIOKALITT  OF  SuKXUtT  Fboceedinos  —  1.  Oeneral  Bnle.  — 
Constitutional  provisions  as  to  the  right  to  trial  by  jury  do  not  extend  the 
right,  but  only  secure  it  in  cases  in  which  it  was  a  matter  of  right  before.' 

3.  Proseotttioiu  for  MixLW  OfEensei.  —  Summary  proceedings  are  by  statute 
in  many  of  the  United  States  and  in  England  authorized  in  prosecutions  for 
minor  offenses.  In  these  cases  there  is  no  intervention  of  a  jury,  but  the  trial 
is  concluded  before  the  magistrate  or  justice  of  the  peace.*  Such  proceedings, 
in  the  case  of  minor  and  petty  offenses,  are  not  in  violation  of  constitutional 
provisions  declaring  generally  that  the  right  to  trial  by  jury  shall  remain 
inviolate.'  Such  minor  offenses  are  sometimes  excepted  by  the  temis  of  the 
constitutional  provision  securing  the  right  of  trial  by  jury.* 

What  An  OAnm.  —  It  is  often  a  matter  of  great  difficulty  to  decide 
whether  a  particular  offense  is  or  is  not  such  a  petty  offense  as  is  not  within  a 
constitutional  provision  securing  the  right  of  trial  by  jury.*  On  the  ground  that 
the  keeping  of  a  house  of  ill-fame  was  an  indictable  offense  by  the  common 
law,  a  person  accused  of  the  offense  is  entitled  to  a  trial  by  jury.*  And  it 
has  been  held  that  the  right  of  trial  by  jury  is  secured  to  a  defendant  in  a 
prosecution  for  receiving  stolen  property,'  for  the  offense  of  gaming,*  for  petit 
larceny,*  and  for  assault  and  battery.'*   An  infant  cannot,  without  a  trial  by 

1.  Oenerailj  aa  to  the  Conititntloiiali^  of  Som- 
Duury  Fromwlhigi  —  United  States.  —  CalUn  v. 
Wilson,  127  U.  S.  540;  Walker  v.  Sauvinet,  93 
U.  S.  90;  Matter  of  Dana,  7  Ben.  (U.  S.)  i. 

California.  —  Woods  v.  Varnum,  85  Cal.  639; 
Grim  v.  Norris  ig  Cat  141,  79  Am.  Dec.  206. 
Colorado.  —  Mclnerney  v.  Denver,  17  Colo.  313. 
Ulinoit.  —  Ward  v.  Farwell,  97  111.  593. 
Indiana.  —  Lake  Erie,  etc.,  R.  Co.  v.  Heath, 

9  lod.  558. 

*  Kentucky.  —  Singleton  v.  Madison,   i  Bibb 

(Ky-)  343. 

Maryland.  —  Matter  of  Glenn,  54  Md.  572. 

Missouri.  —  Ex  p.  Kiburg,  10  Mo.  App.  447. 

New  Jersey.  —  Carter  v.  Camden  Dist.  Ct.,  49 
N.  J.  L.  600 ;  Howe  v.  PlainSeld,  37  N.  J.  L.  146. 

New  York.  —  Warren  v.  People,  (Supm.  Ct. 
Gen.  T.)  3  Park.  Crim.  (N.  Y.)  545. 

North  Carolina. —  Keddie  v.  Moore,  a  Murph, 
(6  N.  Car.)  41,  5  Am.  Dec  518. 

Ohio.  —  Inwood  v.  State,  42  Ohio  St,  186. 

Pennsylvania.  —  Com.  v.  Waldman,  140  Pa. 
St.  89;  Haines  v.  Levin,  51  Pa.  St.  413;  Byers 
f.  Com.,  42  Pa.  St.  89. 

Tennessee. — TrigaUy  v.  Memphis,  6  Oildw. 
(Tenn.)  382- 

Virginia.  —  Eie  p.  Marx,  86  Va.  40. 

Wisconsin.  —  Gaston  v.  Babcock,  6  Wis.  503. 

See  also  the  titles  Cokstitutiokal  Law,  vol. 
6,  p.  974,  note  6,  and  Duk  Pbocess  of  Law, 
vol.  10,  p.  305. 

2.  Employment  of  Sommary  Proeecntioni  of 
Klnor  OfEensN.  —  See  Callan  v.  Wilson,  127 
U.  S.  540;  Matter  of  Glenn,  54  Md.  600;  Peo- 
ple V.  Dutcher,  83  N.  Y.  240;  People  v.  Raw- 
son,  61  Barb.  (N.  V.)  619;  Devine  V.  People, 
20  Hun  (N.  Y.)  98. 

8.  Conititntloiialltr  of  Sammarr  Frowcratlom  of 
Kinor  Offlnum  —  Alabama.  —  Tims  v.  State,  36 
Ala.  165. 

Connecticut.  —  Beers  V.  Beers,  4  Coan.  535, 

10  Am.  Dec.  186. 
Georgia.  —  Williams  v.  Aufrusta,  4  Ga.  509- 
Kentucky. — Newport  v.  Holly,  108  Ky.  631; 

Frost  V,  Com.,  9  B.  Mon.  (Ky.)  362. 

Louisiana.  —  State  v.  Gutierrez,  15  La.  ,Ann. 
190. 


Maryland.  —  Matter  of  Glenn,  54  Md.  573, 
New  Jersey.  —  McGear  v.  Woodruff,  33  N.  J. 
L.  313. 

New  York.  —  People  v.  Justices,  74  N.  Y. 
406;  People  V.  McCarthy,  (Supm.  Ct.  Gen.  T.) 
45  How.  Pr.  (N.  Y.)  97;  Duffy  v.  People,  6 
Hill  (N.  Y.)  75 ;  Murphy  v.  People,  3  Cow.  (M. 
Y.)  815;  People©.  Phillips,  (Supm.  Ct.)  i  Park. 
Crim.  (N.  Y.)  95- 

South  Carolina.  —  State  v.  ISaxcy,  i  McMull. 
L.  (S.  Car.)  501. 

Vermont.  —  In  re  Dougherty,  27  Vt.  325. 
See  also  the  title  Constitutional  Law,  vol. 
6,  p.  978,  note  3. 

4.  See  State  v.  Mead.  4  Blackf.  (Ind.)  309, 
30  Am..  Dec.  661;  Sute  v.  M'Cory,  3  Blackf. 
<Ind.)  5. 

In  Vermont,  it  was  held  that  the  legislature 
might,  if  it  saw  fit,  provide  that  minor  offenses 
punishable  by  fine  only,  or  imprisonment  in  the 
county  jail  for  a  brief  and  limited  period,  hav- 
ing reference  to  the  internal  police  of  the  state, 
be  tried  upon  informal  or  merely  oral  com- 
plaiDt.    Sute  V.  Conlin,  27  Vt.  318. 

5:  Petty  OOtaiM— What  Conititate.— See  t 
Stephen's  Hist.  Cr.  Law,  c.  4,  p.  122,  giving  the 
history  and  character  of  the  English  legislation 
relating  to  petty  offenses.  See  also  Byers  v. 
Com.,  42  Pa.  St.  89,  and  the  title  Petit  Misde- 
meanor, vol.  22,  p.  760,  note  2. 

6.  Keeping  Hoose  of  IlMVme.  —  Slaughter  v. 
People,  2  Dougl.  (Mich.)  334,  note ;  Warren  v. 
People,  (Supm.  Ct.  Gen.  T.)  3  Park.  Crim.  (N. 
Y.)  545 ;  MUler  v.  Com..  88  Va.  618. 

7.  Beodving  Stolen  Property.  —  U.  S.  v.  Jack- 
son, 20  D.  C.  424,  20  Wash.  L.  Rep.  297. 

8.  Gaming.  —  U.  S.  v.  Herzog,  30  D.  C.  430, 
20  Wash.  L.  Rep.  299.  Contra,  Fletcher  v. 
State,  7  Ohio  Cir.  Dec.  316,  the  offense  being 
punishable  only  by  a  fine. 

9.  Petit  Larceny.  —  In  re  Fauldan,  20  D.  C. 
4.13,  20  Wash.  T,.  Rep.  302;  Danner  v.  State,  .89 
Md.  220.  Sec  Stevens  v.  Anderson.  145  Ind. 
304.  Contra,  People  v.  Stein,  80  N.  Y".  App. 
Div.  1^7. 

10.  Asiaalt  and  Batteiy.- — Jn  re  Robinson,  m 

D.  C.  570. 
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jary,  be  committed  to  a  reformatory  or  similar  institution  on  a  chai^ge  of  bur- 
glary '  or  similar  offense.'  But  It  has  been  held  that  the  commitment  of  a 
child  to  an  industrial  school  corporation,  not  as  a  punishment  for  crime,  but  to 
furnish  the  child  needed  guardianship,  maintenance,  and  care,  for  its  benefit 
and  that  of  society,  is  not  an  interference  with  personal  liberty,  requiring  a  trial 
by  jury  to  justify  it.'  The  legislature  may  provide  for  summary  proceedings 
without  a  jury  in  the  case  of  vagrancy,*  in  proceedings  for  the  conviction  and 
punishment  of  those  who  frequent  public  places  for  unlawful  purposes,*  in  pro- 
ceedings to  compel  a  person  to  give  security  to  keep  the  peace,*  or  in  proceed- 
ings to  impose  fines  for  the  breach  of  military  duty.'  It  has  been  stated  as  a 
general  rule  that  the  right  of  trial  by  jury  does  not  exist  where  the  penalty 
is  merely  a  fine,  imprisonment  being  authorized  only  as  a  means  of  enforcing 
payment  of  the  fine.*  On  the  ground  that  the  offenses  were  punishable  by 
a  fine  only,  it  has  been  held  that  the  right  to  a  trial  by  jury  did  not  exist  in  a 
prosecution  for  the  violation  of  statutes  regulating  the  use  of  highways* 
a  prosecution  for  disturbing  a  religious  meeting,'*  and  a  prosecution  for-creat- 
ing  and  maintaining  a  nuisance.** 

3.  Prosecutions  for  New  Statutory  Offenses.  —  There  is  some  authority  to  the 
effect  that  a  statute  making  a  new  offense  may  authorize  a  prosecution  before 
courts  of  inferior  jurisdiction  by  summary  proceedings  without  a  jury  and  yet 
hot  violate  a  constitutional  requirement  that  tri£d  by  jury  shall  remain 
inviolate.**  But  according  to  what  seems  to  be-the  better  view,  a  statutory 
offense,  which  is  created  by  statute  after  the  adoption  of  a  constitutional  pro- 
vision guaranteeing  the  right  of  trial  by  jury,  is  or  is  not  triable  by  >ury, 
according  to  its  status  as  falling  naturally  within  a  class  of  offenses  which 
were  or  which  were  not  so  tried  before  the  adoption  of  the  constitution." 

4.  Fnceedii^  to  Punish  for  Ctmtempt  —  Since  contempt  was  punished  sum- 
marily at  the  common  law,  a  summary  commitment  for  contempt  is  not  in 
violation  of  the  constitutional  provision  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law,**  or  the  constitutional  right 
to  trial  by  jury.** 

5.  Proceedings  to  Disbar  Attorneys.  —  An  attorney  who  is  called  upon  to 
defend  proceedings  for  his  disbarment  has  never  been  entitled  to  a  jury  trial.** 
Nor  is  a  defendant  in  a  proceeding  to  revoke  an  order  of  a  court  admitting  an 
attorney  to  practice  law,  obtained  by  fraud  and  deceit,  entitled  to  a  jury  trial.*' 

6.  Prosecntiona  for  Tiolations  of  Muiueipal  OnUnanoes — in  OenMml.  —  A  com- 
mon use  of  summary  proceedings  is  in  the  enforcement  of  city  ordinances.'* 
Both  in  England  and  the  United  States^  statutes  have  been  enacted  conferring 

X.  OffensM  by  Infants. —  Ex  p.  Beclmell,  119  10.  lowood  v.  State,  43  Ohio  St.  t86. 

Cal.  496-  11.  Terry    v.    State,    24    Ohio    Ox.  Ct. 

8.  Mans6eld's  Case,  22  Pa.  Super,  Ct.  224.  iii. 

8.  Wuconsin    Indtistrial    School    v.    Qark  18.  SUtntory  OAbm.— Tims   v.    State,  26 

County,  103  Wis.  6si.  Ala.  165 ;  Murphy  v.  People,  »  Cow.  (N.  Y.) 

C  Tacnooy*  —      re  Fife,  no  Cal.  8;  Ex  p.  815;  Van  Swartow  v.  Com.,  24  Fa.  St.  131; 

Woi^  Yon  Ting,  106  Cal.  296;  Matter  of  Glenn,  Rhimes  v.  Clark,   51   Pa.  St  96.    See  also 

54  Md.  573 ;  People  v.  Forbes,  (Supm.  Ct.)  4  Woods  v.  Varnum,  85  Cal.  639. 

Park.  Crim.  (N.  Y.)  611;  State  v,  Uaxcy,  i  18.  Mclnemey  v.  Denver,  17  Colo.  302. 

McMuU.  L.  (S.  Car.)  501.  14.  Contempt. —  Eilenbecker     v.  Plymouth 

6.  Byers  v.  Com.,  42  Pa.  St.  89.  County,  134  U.  S.  31 ;  Matter  of  McAdanu,  54 

6.  Brsaoh  of  the  Peace. —  State  v.  Kennie,  24  Hun  (N.  Y.)  637,  7  N.  Y.  Supp.  454. 

Mont.  45.  IS.  Sute  v.  Becht,  33  Minn.  411.  See  the  title 

T.  BreMll  of  KUltary  Dnty.  —  Moore  r.  Hons-  Contempt,  vol.  7,  p.  25. 

ton.  3  S.  &  R.  (Pa.)  169.  16.  BUbamentof  Attorneyf.— £x  p.  Wall,  107 

8.  OflensM  Pnnlahable  by  Fine.  —  Inwood  v.  U.  S.  273  ;  In  re  Shepard,  109  Mich.  631 ;  Davis 

State.  42  Ohio  St.  186;  Ward  v.  State,  5  Ohio  v.  State.  92  Tenn.  €34. 

Dec.  230,  5  Ohio  N.  P.  81;  Fletcher  w.  State,  17.  Dean  v.  Stone,  2  Okla.  13. 

7  Ohio  Cir.  Dec.  316;  Terry  v.  State,  24  Ohio  IS.  Employmmt of  Snmmary Prooaediiigsin FiiM- 

Cir.  Ct.  III.  seating Tletotions  of  OrdinanoM, — See  State  v. 

B.  Ward  v.  State,  s  Ohio  Dec.  230,  5  Ohio  White,  76  N.  Car.  15;  State  v.  Tbreadgill,  76 

N.  F.  81.  N.  Car.  17. 
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the  power  uboii  municipal  tribuhals  sitting  within  the  bounds  of  the  municipal 
corporation,^  of  enforcing  the  ordinances  or  by-laws  of  the  corporation  in 
summary  proceedings.' 

CoDBtftntlonality  of  tho  Froooodings.  —  These  proceedings  for  the  punishment  of 
offenders  against  the  ordinances,  ^vhich  are  made  in  virtue  of  the  implied  or 
incidental  power  of  the  corporation,  or  in  the  exercisfc  of  its  legitimate  police 
authority,  for  the  preservation  of  peace,  good  order,  safety,  and  health,  and 
which  relate  to  minor  acts  and  mattere,  are  not  .usually  or  properly  regarded 
as  criminal,  and  hence  are  not  in  contravention  of  the  constitutional  guaranty 
of  trial  by  jury  in  criminal  cases."  And,  moreover,  since  the  constitutional 
provisions  preserving  the  right  of  trial  by  jury  do  not  extend  the  right,  but 
merely  secure  it  in  the  cases  in  which  it  was  a  matter  of  right  before,  these 
proceedings  are  not  interdicted  thereby,  for  they  were  in  general  use  at  the 
time  of  the  aldoption  of  the  different  constitutions. 

Sune  —  Whsn  Aet  ▼MiatM  a  Btata  law.  —  It  has  been  held  sometimes  that  under 
constitutions  summary  proceedings  of  this  kind  can  be  employed  only  in  the 
trial  of  such  offenses  as  are  "  not  embraced  in  the  public  criminal  statutes  of 
the  state,"  and  that  whbre  the  act  chatted  constitutes  an  offense  against  the 
criminal  law  of  the  state,  a  person  charged  with  such  act  cannot  be  tried  by  a 
municipal  court  without  a  jury,  even  though  such  act  may  be  a  violation  of 
an  ordinance  of  the  municipality.'  This  view  seems  based  on  the  idea  that 
otherwise  a  person  might  be  liable  to  be  tried  and  punished  twice  for  the  same 


1.  Norristown,  etc.,  Turnpike  Co.  v.  Burket, 
a6  Ind.  53.   See  the  title  Municipal  Coubts, 

vol.  31,  p.  I, 

S.  Enfbrolng  Ktmieipal  Ordinancoi.  — Williams 

V.  Augusta,  4  Ga.  509 ;  Matter  of  Glenn,  54 
Md.  572;  Shafer  v.  Mumma,  17  Md.  331,  79 
Am.  Dec.  656;  State  v.  Lee,  29  Minn.  453; 
Ex  p.  Hollwedell,  74  Mo.  400;  Byers  v.  Com., 
42  Pa.  St  89 ;  Thomas  v.  Com.,  22  Gratt.  (Va.) 
912. 

"  A  careful  examination  of  authorities  has  led 
us  to  the  conclusion  that,  both  in  this  country 
and  in  England,  the  transgression  of  municipal 
regulations  enacted  under  the  police  power  for 
the  purpose  of  preserving  the  health,  peace,  and 
good  order,  and  otherwise  promoting  the  general 
welfare  within  cities  and  towns  had,  for  more 
than  a  century  prior  to  the  adoption  of  our 
constitution,  been  generally  prosecuted  without 
a  jury."  Helm,  J.,  in  Mclnemey  v.  Denver,  17 
Colo.  302. 

S.  Constitatloiiality  of  flmnmaxy  PMweutlonrof 
Violations  of  Ordlnanoes  —  Unittd  States.  —  Natal 

V.  Louisiana,  139  U.  S.  621. 

Georgia.  —  Floyd  v.  Eatonton,  14  Ga.  354,  58 
Am.  Dec.  559;  Williams  v,  Augusta,  4  Ga.  509. 

Kansas,  —  State  v.  Topeka,  36  Kan.  76,  59 
Am.  Rep.  529.  See  Emporia  v.  Volmer,  12 
Kan.  632. 

KfHtHcky.  —  Williamson  v.  Com.,  4  B.  Hon. 
(Ky.)  146. 

Louisiana.  —  State  v.  Fisher,  50  La.  Ann.  47, 
citing  24  Am.  and  Eng.  Encyc.  op  Law  (ist, 
ed.)  504;  Monroe  v.  Meuer,  35  La.  Ann.  119a; 
State  V.  Gutierrez,  15  La.  Ann,  190. 

Missouri.  —  Delaney  v.  Police  Ct.,  167  Mo. 
667 ;  Ex  p.  Hollwedell,  74  Mo.  395. 

Nebraska.  —  Libennan  v.  State,  a6  Neb.  464, 
18  Am.  St.  Rep.  791. 

Oregon.  —  Wong  v.  Astoria,  13  Oregon  538, 

South  Carolina.  —  Ex  p.  Schmidt,  24  S.  Car. 

a63- 


Tennessee.  —  Trigally  v.  Memphis,  6  Coldw. 
(Tenn.)  38a. 

See  Mankato  v.  Arnold,  36  Minn.  62;  Fire 
Dept.  V,  Harrison,  2  Hilt.  (N.  Y.)  455. 

4.  Colorado.  —  Mclnerney  v.  Denver,  17  Colo. 
302;  Greeley  v.  Hamman,  12  Colo.  94. 

Florida.  —  Hunt  v.  Jacksonville,  34  Fla.  504, 
43  Am.  St.  Rep,  214,  citing  24  Am.  and  Eng. 
Encyc.  ok  Law  (ist  ed.)  504  el  seg. 

Georgia. —  Hill  v.  Dalton,  73  Ga.  319;  Floyd 
%:  Eatonton,  14  Ga.  356,  58  Am.  Dec  559;  Wil- 
liams V.  Augusta,  4  Ga,  509. 

Kansas.  —  In  re  Kinsel,  64  Kan.  1,  citing  24 
Am.  and  Eng.  Encvc.  of  Law  (ist  ed.)  504. 

Louisiana.  —  Board  of  Police  v.  Giron,  46  La, 
Ann,  1364. 

Maryland.  —  Matter  of  Glenn,  54  Md.  572. 
Minnesota.- —  Mankato  v.  Arnold,  36  Minn. 

62. 

Missouri.  —  Ex  p.  Kiburg,  10  Mo.  App.  447. 

Nevada.  —  State  v.  Ruhe,  24  Nev.  251. 

New  Jersey.  —  Unger  v.  Fanwood  Tp,,'  (N.  J. 
1903)  55  Atl.  Rep.  42;  Howe  v.  Plainfield,  37 
N,  J.  L.  145 :  McGear  v.  Woodruff,  33  N.  J.  L. 
313  :  Johnson  v.  Barclay,  16  N.  J.  L.  i, 

Neiv  York.  —  People  v.  Justices,  74  N.  Y.  406, 
18  Alb.  L.  J.  254. 

Ohio.  —  Inwood  v.  State,  42  Ohio  St.  186, 

Oregon.  —  Cranor  v.  Albany,  (Oregon  1903) 
71  Pac.  Rep.  1042. 

South  Carolina.  —  Anderson  v.  O'Donnell,  29 
S.  Car.  355-  I3  Am.  St.  Rep.  728. 

5,  View  that  RiKht  to  Jvtj  Exists  When  Aet 
Tloifttes  State  Law.  —  Lewis  v.  State,  21  Ark. 
211;  Durr  V.  Howard,  6  Ark,  46';  Rector  v. 
State,  6  Ark.  187;  Taylor  v.  Reynolds,  92  Cal. 
573;  Matter  of  Sic,  73  Cal.  142;  Matter  of 
Jahn,  55  Kan.  694:  In  re  Rolfs,  30  Kan.  758; 
Slaughter  v.  People,  note  to  Welch  v.  Stowell. 
2  Dougl.  (Mich.)  335;'  Barter  v.  Com.,  3  P.  ft 
W.  (Pa.)  253 ;  Bums  v.  La  Grangfc,  17  T«x. 
41s. 
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offense.  But  this  reason  can  have  ho  forc^  in  those  states  where  the  same  act 
may  constitute  an  offense  against  both  the  state  and  the  municipal  corpora- 
tion, and  both  offenses  be  punished  without  violating  any  constitutional  prin- 
ciple. In  the  courts  where  this  view  is  held  it  has  been  denied  that  the  test 
is  whether  the  act  prohibitfcd  by  ordinance  is  embraced  in  and  made  indictable 
by  the  criminal  code  of  the  state,  and  the  true  criterion  declared  to  be  rather 
whether  it  may  not  be  an  act  not  only  agairlst  the  peace  and  dignity  of  the 
state,  but  also  subversive  bf,  or  dangerous  to,  the  peace,  good  order,  safety,  or 
health  of  the  municipality.' 

7,  Btatlitory  CivU  Proceedings  —  <z.  In  General.  — On  the  ground  that  the 
constitutional  provision  giving  a  right  to  trial  by  jury  merely  secures  the  right 
as  it  had  previously  been  enjoyed,  it  has  frequently  been  held  that  the  pro- 
vision does  not  introduce  the  right  into  special  summary  proceedings  unknown 
to  the  common  law,  which  are  authorized  by  statutes  that  make  no  provision 
for  trial  by  jury.*  Thus  it  has  been  held  that  the  right  of  trial  by  jury  may 
be  denied  in  proceedings  to  compel  a  person  to  answer  touching  his  possession 


In  E*  p.  Slattery,  3  Ark.  484,  it  was  held 
that  a  person  might  be  proceeded  against  before 
a  corporation  court  for  using  obscene  language 
on  Ac  street,  because  such  an  offense  was  not 
declared  criminal  by  any  statute  of  the  state. 

In  Slaughter  v.  People,  a  Dougl.  (Mich.)  334, 
note,  where  the  constitution  provided  that  "no 
person  shall  be  held  to  answer  for  a  criminal 
offense  unless  on  the  presentment  or  indictment 
of  a  grand  jury."  it  was  held  that  an  ordinance 
prescribing  the  punishment  for  keeping  a  house 
of  ill-fame  within  the  limits  of  the  city,  and 
providing  for  conviction  of  offenders  by  the 
mayor's  court  without  presentment  of  a  grand 
jury,  was  valid. 

Under  a  constitution  declaring  "  that  no  free- 
man shall  be  put  to  answer  any  criminal  charge 
but  by  indictment,"  etc.,  and  "  that  no  freeman 
shall  be  convicted  of  any  crime  but  by  the 
unanimous  verdict  of  a  jury  of  good  and  lawful 
men  in  open  court,  as  heretofore  used,"  an  act 
of  the  legislature  which  sought  to  confer  upon 
the  courts  of  a  corporate  town  summary  juris- 
diction to  try  a  person  for  acts  which  are  in- 
dictable or  are  criminal  offenses,  in  that  it  gave 
to  an  officer  of  the  town  the  power  of  trying 
assault  and  batteiy  or  other  crimes,  was  held 
unconstitutional  because  It  violated  both  pro- 
visions of  the  constitution.  State  v.  Moss,  3 
Jones  L.  (47  N.  Car.)  66. 

In  Bums  v.  La  Grange,  17  Tex.  415,  under  a 
constitutional  provision  that  "  in  all  cases 
where  justices  of  the  peace  or  other  judicial 
ofGcers  of  inferior  tribunals  shall  have  juris- 
diction in  the  trial  of  causes  where  the  penalty 
for  the  violation  of  a  law  is  fine  and  imprison- 
ment (except  in  cases  of  contempt),  the  accused 
shall  have  the  right  of  trial  by  jury,"  it  was 
held  that  the  mayor's  court  could  not  be  given 
the  power  to  try  a  person  for  assault  summarily 
and  without  a  jury. 

The  extent  of  the  right  to  prosecute  violations 
of  municipal  ordinances  in  summary  proceed- 
ings which  will  be  permitted  by  the  authorities 
h<^ing  this  view,  has  been  stated  as  follows : 
"Violations  of  municipal  by-laws  proper,  such 
as  fall  within  the  description  of  municipal 
police  regulations  —  as,  for  example,  those  con- 
Mniag  nuriECti,  itreets,  water  works,  city 


officers,  etc.,  and  which  relate  to  acts  and  omis- 
sions that  are  not  embraced  in  the  general 
criminal  legislation  of  the  state,  the  legislature 
may  authorize  to  be  prosecuted  in  a  summary 
manner,  by  and  in  the  name  of  the  corporation, 
and  need  not  provide  for  a  trial  by  jury.  Such 
acts  and  omissions  are  not  crimes  or  misde- 
meanors to  which  the  constitutional  right  of 
trial  by  jury  extends."  i  Dill.  Mun.  Corp.  (4th 
ed.),  S  433.  See  Callan  v.  Wilson,  127  U.  S. 
540. 

1.  Tiev  Upholding  Constitntionality  of  8am- 
mary  Prooaeding  Tlwn|[lL  Aet  Tlclatea  Btate  law 

—  United  States.  —  Cross  v.  North  Carolina, 
132  U.  S.  131. 

Alabama.  —  Mobile  v.  Allaire,  14  Ala.  400. 

Colorado.  —  Mclnemey  v.  Denver,  17  Colo. 
302 ;  Hughes  v.  People,  8  Colo.  536. 

Florida.  —  Hunt  v.  Jacksonville,  34  Fla.  504, 
43  Am.  St,  Rep.  ZI4. 

Illinois.  —  Robbins  v.  People,  95  III.  175 ; 
Wragg  V.  Penn  Tp.,  94  111.  11,  34  Am.  Rep.  199. 

Itidiana.  —  Waldo  v.  Wallace.  12  Ind.  569. 

Kentucky,  —  Williamson  v.  Com.,  4  B.  Mon. 
(Ky.)  146. 

Louisiana.  ■ —  Amite  City  v.  Holly,  50  La.  Ann. 
6»7. 

Maryland.  —  Sbafer  v.  Mumma,  17  Md,  331, 
79  Am.  Dec.  656. 

Minnesota.  —  State  v.  Lee,  29  Minn.  453. 

Mississippi.  —  Johnson  v.  State,  59  Miss.  543. 

Missouri. —  St  Louis  v.  CafTerata,  24  Mo. 
96. 

Nebraska.  —  Brownville  v.  Cook,  4  Neb.  loi. 

New  Jersey.  —  Riley  v.  Trenton,  51  N.  J.  L. 
498 ;  Howe  v.  Plainfield,  37  N.  J.  L.  145. 

New  york.  —  Polinsky  V.  People,  11  Hun  (N. 
Y.)  390;  Rogers  v.  Jones,  i  Wend.  (N.  Y.) 
238,  19  Am.  Dec.  493. 

Oregon.  —  State  v.  Sly.  4  Oregon  377. 

South  Carolina.  —  Anderson  v.  O'Donnell,  39 
S.  Car.  3S5,  13  Am.  St.  Rep.  728. 

Tennessee.  —  Greenwood  v.  State,  6  Baxt 
(Tenn.)  s67f  3'  Am.  Rep.  539. 

Wiscontin.  —  Ogden  v.  Madison,  iii  Wis. 
413- 

8.  CoBitlttttloiiaUty  of  Snauaur  FraoNdiiigi  la 
GItU  GaMi.  —  See  the  title  Oinstitutional 
Law,  vol.  6,  p.  977  tt  seg. 
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of  assets  belonging  to  a  decedent's  estate,*  and  in  proceedings  for  the 
dissolution  of  corporations.' 

b.  Proceedings  upon  Bonds.  —  It  is  within  the  power  of  the  legislature 
to  prescribe  summary  proceedings  for  the  enforcement  of  bonds  of  various 
kinds.'  Thus,  proceeding  summarily  upon  an  ofHcial  bond,  in  pursuance  of  a 
statute  which  was  in  existence  at  the  time  of  the  execution  of  the  bond,  is  not 
an  infringement  of  the  right  to  trial  by  jury.*  It  has  similarly  been  held, 
where  a  statute  authorized  summary  judgment  upon  an  appeal  bond  operating 
as  a  supersedeas,  and  such  proceedings  were  had  in  pursuance  of  a  rule  of  court, 
that  a  surety  had  no  right  to  trial  by  jury,  for,  by  becoming  a  surety,  he  sub- 
mitted himself  to  be  governed  by  the  fixed  rules  which  regulate  the  practice 
of  the  court.' 

c.  Proceedings  for  Collection  of  Negotiable  Paper.  —  The  con- 
stitutionality of  summary  proceedings  for  the  collection  of  negotiable  paper  is 
sustainable  upon  the  theory  that  tlte  obligor,  in  entering  into  the  contract, 
consents  to  the  form  of  the  remedy.  Thus,  a  petson  may  waive  his  right 
to  trial  by  jury,  by  giving  a  note  payable  to  a  bank  the  charter  of  which 
authorizes  collection  by  summary  process.*  Legislation  authorizing  these 
proceedings  is  intended  only  to  secure  a  prompt  and  speedy  remedy,  and  not 
to  deprive  the  defendant  of  any  defense  founded  upon  real  and  substantial 
merit  which  he  would  have  in  the  regular  plenary  action.' 

d.  Action  of  Book  Account.  —  In  Vermont  it  has  been  held  that  in 
view  of  the  immemorial  practice  of  proceeding  to  trial  without  a  jury  in  actions 
of  book  account,  a  party,  in  an  action  of  that  kind,  is  not  entitled  to  a  trial  by 
jury  on  the  merits  of  the  case  by  virtue  of  the  constitutional  provision  to  the 
effect  that  "when  any  issue  in  fact  proper  for  the  cognizance  of  a  jury  is 
joined  in  a  court  of  law,  the  parties  have  a  right  to  trial  oy  jury,  which  ought 
to  be  held  sacred."* 

e.  Proceedings  Against  Public  Officers  —  ProoMdingi  for  Btmoni. — 
Proceedings  for  the  removal  of  public  officers  are  usually  of  a  summary  char- 
acter.*  The  action  of  a  court  in  removing  one  of  its  officers  has  been  declared 
not  to  be  for  the  purpose  of  punishment,  but  the  proceeding  is,  in  its  nature, 
civil,  and  for  the  purpose  of  preserving  the  courts  of  justice  from  the  official 

1.  Proo66dingi  to  Booover  Awoti  Belonglag  to  money  for  the  building  of  a  penitentiary,  was 
DooodflDti*  Eitates.  —  Seavey  v.  Seavey,  30  III.  not  unconstitutional,  and  that,  in  such  case, 
App.  625 ;  Maboney  v.  People,  98  111.  App.  a  judgment  without  a  jury  might  .be  rendered, 
241.  if  the  defendant  should  not  appear.    Ewitig  V. 

2.  froOMdlnft  for  the  DlsMljitioa  of  Corporft-  Directors  of  Penitentiary,  Hard.  (Ky.)  6. 
tloas.  —  Ward  v.  Farwell,  97  111^  593.  ft.  Smitli  v.  Gaines,  93  U.  S.  341 ;  Hiriart  c 

8.  Proooedingl  vpon  Bonds.  —  See  the  title  Ballon,  9  Pet.  (U.  S.)   156.   See  Murry  c 

Bo.vDS,  vol.  4,  p.  618.  Askew,  6  J.  J.  Marsh.  (Ky.)  27. 

4.  Offloial   Bonds  —  Alabama.  —  Ware    v.  6.  Proeoodinn  to  Colleot  Negotiable  F^tw. — 

Greene,  37  Ala.  494;  Collier  v.  Powell,  23  Ala.  Columbia  Bank  v.  Okely,  4  Wheat.  (U.  S.)  235; 

579;  Sinith  V.  Leavitts,  10  Ala.  92;  Hodges  v.  Newbem  Bank  v.  Taylor,  a  Hurpb.  (6  N.  Car.) 

I^ird,  10  Ala.  678;  Gary  v.  McCown,  6  Ala.  266. 

370;  Orr  V.  Duyall,  i  Alal  262;  Nabors  v.  7.  Columbia  Bank  v.  Sweeny,  a  Pet  (U.  S.) 

Governor.  3  Stew.  &  P.  (Ala.)  15.  671. 

Arkansas.  —  Milor  v.  Farrelly,  25  Ark.  353.  Upon  tke  true  Interpretation  of  the  provisions 

Kentucky.  —  Thompson   v.   Healy,   4   Met.  in  the  Du^  Collection  Act  of  1799,  c.  123,  S  65. 

(Ky.)  257.  relative  to  granting  judgment  on  motion  in  suits 

Tennessee.  —  Gamer    v.    Carrol,    7    Yerg.  ©n  bonds  to  the  United  States  for  duties,  Con- 

(Tenn.)  365 ;  Smith  v.  Wells,  s  Yerg.  (Tenn.)  gress  intended  no  more  than  to  interdict  the 

202;  Cook  V.  Smith,  1  Yerg.  (Tenn.)  148;  Mc-  party  from  an  imparlance,  or  any  other  means 

Crea  v.  Galey,  1  Overt.  (Tenn.)  351.  for  mere  delay,  and  not  to  bar  the  party  from 

Texas.  —  De  la  Garza  v.  Booth,  *%  Tex.  478,  any  good  defense  against  the  suit  founded  upon 

91  Am.  Dec.  338.  real  or  substantial  merits.   Ex  p.  Davenport,  6 

See  also  the  title  Shekifps  akd  Constables,  Pet.  (U.  S.)  661. 

vol.  25,  p.  739.  S.  Aetion  of  BoA  AooonBt  —  Hall  v.  Arm- 
It  has  been  held  that  a  statute  authorizing  strong,  65  Vt.  421. 

judgment  to  be  entered  on  motion,  for  a  breach  9,  Removal  of  Public  Offlom.  —  See  Woods  v. 

of  an  agreement  thereafter  to  be  made  to  pay  Vamnm,  85  Cal.  639. 

378  Volume  XXVIX. 


Digitized  by 


Google 


Ooaititvtlaulltf  «f 


SUMMARY  PROCEEDINGS, 


Swduuity  VrMeallHgi. 


administration  of  unfit  persons,  so  that  the  constitutional  provisions  which 
declare  that  no  person  shall  be  held  to  answer  for  capital  or  otherwise 
infamous  crimes,  unless  on  a  presentment  or  indictment  by  a  grand  juiy,  and 
that  the  trial  for  all  crimes,  except  for  cases  of  impeachment,  shall  be  by  jury, 
have  no  relation  to  such  a  proceeding,  although  the  offense  which  prompts 
the  removal  is  indictable.'  It  has  also  been  said  that  the  acceptance  of  an 
office  under  a  law  which  denies  the  officer  the  right  to  have  the  question  of 
his  removal  tried  by  a  jury,  constitutes  a  waiver  of  the  right,  if  any  such  right 
otherwise  exists." 

Fmeedlngi  to  EnforM  FOTfimunoe  of  Dntlet.  — The  courts  have  frequently  upheld 
the  validity  of  statutes  prescribing  summary  proceedings  to  amerce  sheriffs 
and  constables  for  failure  or  refusal  to  execute  and  return  process.*  and  simi- 
lar proceedings  against  sheriffs  who  fail  to  pay  over  money,*  and  against  tax 
collectors  for  a  failure  to  collect  and  pay  over  taxes.' 

8^  Effect  of  Giving  Ultimate  Trial  by  Jury.  —  The  statutes  authorizing  sum- 
mary proceedings  sometimes  provide  for  a  trial  by  a  committing  magistrate 
without  the  intervention  of  a  jury,  but  give  the  accused  a  right  of  appeal  and 
to  a  trial  by  a  jury  in  the  appeUate  court.  It  has  been  held  that  a  statute 
which,  although  it  authorizes  a  summary  conviction  in  the  first  instance,  gives 
a  trial  by  jury  in  the  appellate  court,  subject  only  to  the  requirement  of  giving 
bail  for  his  appearance  there,  or,  in  default  of  bail,  being  committed  to  jail,  is 
not  unconstitutional  as  impairing  the  right  of  trial  by  jury.*  If  one  does  not 
choose  to  appeal,  or  to  prosecute  his  appeal  after  it  is  taken,  he  waives  his 
right  to  a  jury  trial.'  The  analogous  practice  in  civil  cases  has  been  declared 
permissible,  though  constitutional  provisions  secure  the  right  of  trial  by  jury.* 
It  has  been  held  recently,  however,  by  the  United  States  Supreme  Court,  that 
in  the  case  of  so  grave  a  crime  as  conspiracy,  the  accused  is  entitled  to  a  jury 
in  the  court  of  first  instance.* 

Bflstrlotloaa  oa  Apptftl  —  But  the  right  to  appeal  must  not  be  clo^^ed  with 

L  Ex  p.  Wall,  107  U.  S,  265 ;  Fidds  v.  Stite,  Ptnnsylvoma.  —  Biddle  v.  Com.,  13  S.  ft  R. 

I  Mart.  &  Y.  (Tenn.)  168.  (Pa.)  410;  Emerick  v.  Harris,  i  Binn.  (Pa.) 

2.  Caldwell  v.  Wilson,  lai  N.  Car.  435.  416. 

S.  FrooMdingi  to  Compol  ParfomuMt  of  IhltlM  Rhode  Island.  —  Littlefield  v.  Peckbam,  i  R. 

bjr  Pablio  Offioen.  —  See  the  title  Skeripps  akd  I.  500. 

Constables,  vol.  25,  p.  689.  Tennessee.  —  Morford  v.   Barnes,   8  Yerg. 

4.  Wells  V.  Caldwell,  i  A.  K.  Marsh.  (Ky.)  (Teon.)  444- 

441.   See  also  Woods  v.  Vamum,  85  Cal.  639;  fVett  VUginia.  —  Moundsville  v.  Fountain,  37 

Matter  of  Marks,  45  Cal.  siS.    See  the  title  W.  Va.  i8a. 

Shekipfs  and  Constables,  vol.  as,  p.  717.  See  Ogden  v.  Madison,  iii  Wis.  413.  But  see 

5.  Boring  V.  Williams,  17  Ala.  510;  School  Wolverton  v.  Com.,  75  Va.  909. 

Dist.  V.  Pitts,  184  Pa.  Sl  156.  In  Maine,  under  a  statute  authorizing  atrial 

6.  Tory  Trial  on  Appeal  —  Connecticut.  —  without  jury  in  an  inferior  court,  and  a  constitu- 
State  V.  Brennan's  Liquors,  25  Conn.  278 ;  Beers  tion  guaranteeing  a  jury  trial,  it  was  held 
V.  Beers,  4  Conn.  535,  10  Am.  Dec.  186.  that  although  the  statute   was  silent  on  the 

Iowa,  —  Zelle  v.  McHenry,  51  Iowa  57a;  question  of  appeal,  the  right  of  appeal  pro- 
State  V.  Beneke,  9  Iowa  303 ;  State  v.  Bryan,  4  ceeded  from  the  constitutional  right  to  a  jury 
Iowa  349.  trial  aa  a  necessary  consequence,  in  order  to 

Kansas,  —  Emporia  v.  Volmer,  la  Kan.  6aa.  give  effect  to  the  provision  of  the  constitution. 

Kentucky.  —  Pollard   v.    Holeman,   4   Bibb  Johnson's  Case,  1  Me.  230. 

(Ky.)  416.     See  Head  v.  Hughes,  i  A.  K.  7.  Com.  v.  Whitney,  108  Mass.  s ;  State  v. 

Marsh.  (Ky.)  373,  10  Am.  Dec.  742.    But  see  Larger,  45  Mo.  510;  People  v,  Goodwin,  s 

Singleton  v.  Madison,  i  Bibb  (Ky.)  34a.  Wend.  (N.  Y.)  251. 

Maryland.  —  Steuart  v.  Baltimore,  7  Md.  500.  8,  In  CItII  Oaiea. —  Beers  v.  Beers,  4  Conn. 

Massachusetts.  —  Jones  v.  Robbina.  8  Gray  535,  10  Am.  Dec.  186;  Flint  River  Steamboat 

(Mass.)  329.  Co.  V.  Foster,  5  Ga.  194,  48  Am.  Dec.  348; 

Minneeota.  —  St  Peter  i>.  Bauer,  19  Hinn.  Stuart  v.  Baltimore,  7  Md.  500;  Keddle  v. 

337;  Stete  v.  bverett,  14  Minn.  439.  Hoore,  3  Murph.  (6  N.  Car.)  41,  s  Am.  Dec. 

Missouri.  —  State  v.  Allen,  45  Mo.  App.  551;  518;  Wilson  v.  Simonton,  i  Hawlra  (8  N.  Car.) 

Marshal]  v.  Standard,  24  Mo.  App.  193.  jSs;   Norton  v.  McLeary.  8  Ohio  St.  305; 

North  Carolina.  —  Wilson  v.   Simonton,   i  Haines  v.  Levin,  51  Pa.  St.  413;  Emerick  v. 

Hawks  (8  N.  Car.)  482.  Harris,  i  Binn.  (Pa.)  416;  Gaston  v.  B^KOck, 

Ohio.  —  LAmb  v.  Lane,  4  Ohio  St.  167.  6  Wis.  503. 

Oregon.  —  Wong  v.  Aitoria,  13  Oregon  538.  9.  Conipln^,  -~  Callan  v.  Wilson,  127  U.S. 
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such  conditions  and  restrictions  as  would,  in  effect,  amount  to  a  denial  of  trial 
by  jury.  It  has  been  said  that  a  statute  which  renders  it  difficult  for  the 
accused  to  obtain  the  privilege  of  a  trial  by  jury,  beyond  what  public  necessity 
requires,  as  where  the  statute  requires  conditions  for  the  purpose  of  prosecut- 
ing a  trial  by  jury,  impairs  individual  rights  and  is  inconsistent  with  the  con- 
stitutional guaranty.* 

BMMiiabIeii«M  of  Bestrietioni.  —  It  has  been  held  that  the  constitutional  right  to 
trial  by  a  jury  is  not  impaired  because  the  right  to  an  appeal  is  conditional  on 
the  appellant  making  oath  "  that  he  verily  believes  that  injustice  has  been 
done  him,  and  that  the  appeal  is  not  made  for  the  purpose  of  delay,"  *  or  on 
his  giving  bonds  for  costs.'  On  the  other  hand  it  has  been  held  that  the  con- 
stitutional right  is  violated  when  the  appellant  is  required  to  give  a  bond  with 
sureties,^  to  enter  into  a  recognizance  conditioned  for  his  personal  appearance 
before  the  appellate  court  "  and  for  the  payment  of  such  fine  and  costs  as  shall 
be  imposed  on  him  if  the  case  shall  be  determined  against  the  appellant,"  •  or 
to  give  a  bond  for  a  large  amount  that  he  will  not  repeat  the  offense  with 
which  he  is  charged.*  And  a  statute  taking  ^way  from  a  person  charged  with 
assault  and  battery  the  right  to  give  bail  for  his  appearance  at  the  next  crimi- 
nal court  having  jurisdiction,  was  held  an  infringement  of  the  right  to  trial  by 
jury.' 

540.    This  case  came  up  from  the  District  of        1.  Effect  of  Imporiag  Unnuonable  Bsrtriotlaiii. 

Columbia,  The  court,  while  conceding  that  — Mclnemey  v.  Denver,  17  Colo.  309;  Matter 
there  was  a  class  of  petty  or  minor  offenses  of  Jahn,  55  Kan.  694;  Saco  v.  Wootkum,  39 
which  might  wdl  be  tried  in  the  court  of  first  Me.  258;  State  v.  Gumey,  37  Me.  156,  58  Am. 
instance  without  a  jury,  declared  its  opinion  Dec  7S2;  Saco  v.  Wentworth,  37  Me.  165,  58 
that  the  offfcnse  wiUt  which  the  acctised  was  Am.  Dec.  786;  State  v.  Everett  14  Minn:  439. 
charged  did  not  belong  to  that  class,  being  by  See  Greene  v.  Briggs,  i  Curt.  (U.  S.)  jii; 
no  means  a  petty  or  trivial  offense,  but  one  of  Lord  v.  State,  37  Me.  177;  In  re  Liquors,  15 
a  grave  character  affecting  the  public  at  large.      R.  L  608. 

The  court  said  that ."  To  accord  to  the  accused         8.  Bwwnmble  Bwtrlotlmi.  —  Biddle  v.  Cbm., 

a  right  to  be  tried  by  a  jury  in  an  appellate      13  S.  &  R.  (Pa.)  405. 

court  after  he  has  been  once  Fully  tried  other-  8.  State  v.  Brennan's  Liquors,  25  Conn.  278. 
wise  than  by  a  jury  in  the  court  of  original  4.  QnnaMuiftbl*  KMtrlotions.  —  Reeves  v. 
Jurisdiction,  and  sentenced  to  pay  a  fine  6r  be  State,  96  Ala.  33;  State  v.  Everett,  14  Mion. 
imprisoned  for  not  paying  it,  does  not  satisfy  439. 

the  requirements  of  the  [United  Slates}  consti-        S.  Matter  of  Jahn,  55  Kan.  694. 

tution."   See  also,  as  in  line  with  this  decision,        6.  Saco  v.  Wentwortb,  37  Me.  t6St  58  Am. 

Matter  of  Fry,  3  Macle^  (D.  C.)  135 ;  Matter     Dec.  786. 

of  Dana,  7  Ben.  (U.  S.)  1 ;  Danner  v.  State,  89  7.  People  f .  Carroll,  (Supm.  Ct.)  3  Psric. 
Md.  sao.  Crim.  (N.  Y.)  aa. 
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By  Joseph  Walker  Magrath. 
L  IHI3U>DVCT0BT ;  OVTUNE  AKO  FUSFOSE  07  STATUTES,  38 1. 

n.  Pbopxbtt  to  Which  Statutes  Applicable,  382. 
m.  Rights  as  Betweeh  Widow  and  Childesv,  382. 

17.  ASSIQHIIEKT  OF  WIDOW'S  AND  CHIIJ>BEX'8  BI0HT8»  382. 

V.  Phiobity  Of  Cestaih  Claims,  383. 
VL  Widows  Sehuroiatioh  of  Will,  3S4. 

CROSS-REFERENCES. 

For  other  matters  of  Substantive  La  w  and  Evidence  related  to  this  subject^  see  the 
following  titles  in  this  work:  ALLOWANCES,  vol.  2.  p.  156;  DEBTS  OF 
DECEDENTS,  vol.  8,  p.  1003;  EXECUTORS  AND  ADMINISTRA- 
TORS, vol.  II,  p.  720;  HOMESTEAD,  vol.  15,  p.  516. 

L  Iktbosuctobt  ;  Outline  and  Fubfose  of  Statvtbb. —  In  many  of  the  states 
there  have  been  enacted  statutes  providing  that  the  entire  estate  of  a  decedent 
shall  be  vested  in  his  widow  or  minor  children  in  case  it  does  not  exceed  in 
value  a  certain  specified  amount,  or,  in  some  states,  in  case  it  does  not  exceed 
the  limit  fixed  bylaw  as  the  allowance  for  the.  support  of  the  widow  and 
orphans  or  the  exemptions  allowed  in  their  favor.*  Rights  more  or  less 
analogous  are  secured  to  the  widow  and  children  by  statutes  of  other  types.* 


1.  StatatM  —  /j/dframa.  —  Gv.  Code  Ala.,  §9 
2071,  2098,  2100. 

Arisona.  —  Rev.  Stat.  Ariz.,  I  1730. 

Aritansas.  —  %va^.  ft  H.  Dig.  Stat  Ark., 
SS  3>  4.  79- 

California.  —  Code  Civ.  Pro.  Cal.,  {  1469. 

Colorado.  —  Mill's  Annot.  Stat.  Colo.  (1891), 
S  4736. 

Idaho.  —  Rev.  Stat.  Idaho,  S  5445- 

Illinois.  —  Starr   &   Curt.   Annot.    Stat.  III. 

(1S96),  c.  3,  par.  S9;  Little  c  Williams,  7  111. 

App.  67. 

Indiana.  —  Horner's  AnnoL  Stat.  Ind.  (1901), 
S(  2419-2423;  Fleming  v.  Henderson,  123  Ind. 
234. 

Maine.  —  Rev.  Stat.  Me.,  c.  64,  9  i;  Danby 
V.  Dawes,  81  Me.  30. 

Michigan.  —  Comp.  Laws  Mich.,  S  93^2. 

Minnesota.  —  Stat.  Minn.  (1894),  9  4477* 

Missouri.  —  Rev.  Stat  Mo.,  9  2. 

Montana.  —  Code  Civ.  Pro.  Mont,  9  2585. 

Nevada.  —  Gen.  Sut  Nev.,  9  2795. 

New  Hampshire.  —  Pub.  Stat  N.  H.,  c  195, 
9  I. 

OJ^/aAoma.  —  Stat.  Okla.,  9  I307- 
Oregon.  —  Hill's  Annot.  Laws  Oregon,  9  1 1 29- 
South   Dakota.  —  Annot    Stat.    S.   Dak.,  9 
7015. 

Utah  Comp.  Laws  Utah,  99  41 18,  41^91 

In  re  Stone,  14  Utah  205. 
I^rrmonf.  —  Stat  Vt,  I  2423. 
Washington.  —  Code  of  Pro.  Wash.  (1891), 

I  971. 
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Wisconsin.  — Smb.  ft  B.  Stat  Wis.  (1898),  9 
3935.  snbd.  4. 

Wyoming.  —  Sess.  Laws  Wsromiog,  1890- 
1891,  c,  xiii,  9  6. 

See  also  the  title  Executors  and  Adminis- 
trators, vol.  II,  p.  744. 

lo  liOaltiana  it  has  been  said  that  if  a  succes- 
sion would  not  have  defrayed  the  expenses  of 
administration  the  widow  was  not  bound  to 
have  it  administered.  SouUran  v.  Rlvollet,  4 
La.  Ann.  328. 

Is  XaMaohuatts  it  has  been  heild  that  the 
judge  of  a  prtdtote  court  may  allow  the  widow 
of  an  intestate  the  whole  of  the  personal  estate 
unless  the  amount  be  so  great  as  to  make  the 
allowance  extravagant  Brazcr  v.  Dean,  15 
Mass.  183.  See  also  the  title  Ali.owaitcbe,  vol. 
2,  p.  156. 

Under  the  Pennsylvania  Btatnta  creating  an 
exemption  from  administration  in  favor  of 
widows  and  orpbsns  of  real  and  personal  estate 
to  the  value  of  three  hundred  dollars  (Pepper 
&  Lewis  Digest  Pa.  Laws,  title  Decedents'  Es- 
tates, S  2to),  where  the  property  of  a  decedent, 
who  was  a  widow  at  the  time  of  her  death,  was 
appraised  at  less  than  three  hundred  dollars, 
her  only  surviving  child  had  the  right  to  have 
the  property  set  ofi  to  her.  Himes's  Appeal, 
94  Pa.  St  3S1,  distinguishing  King's  Appeal,  84 
Pa.  St.  345. 

8.  mdow*i  TBar*!  SorooTt.  —  Under  statute  in 
some  states,  ivhen  the  entire  estate  does  not 
exceed  a  fixed  amount,  the  court  is  audiorized 
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Pnrp€w  of  statntM.  —  The  purpose  of  these  statutes  is  to  protect  the  widow 
and  orphans  by  securing  them  a  certain  amount  to  meet  their  expenses ;  to 
secure  the  immediate  settlement  of  small  and  insolvent  estates ;  and  to  pre- 
vent paying  out  of  the  estate  useless  expenses  to  persons  in  no  way  interested 
in  the  estate  except  to  the  extent  that  they  may  be  able  to  ^et  money  out 
of  it." 

Dliptiulng  vltn  Admlnistratloii.  —  It  is  usually  provided  that  if  the  estate  shall 
be  found  to  come  within  the  statute  there  shall  be  no  administration,  or  if 
administration  has  been  granted,  upon  the  estate  being  found  to  be  within  the 

statute  the  administrator  shall  be  discharged  and  the  estate  vested  in  the 
widow  by  an  order  of  the  court  for  that  purpose,  and  there  shall  be  no  further 
proceedings  in  the  administration  unless  further  assets  of  the  estate  be 
discovered.* 

n.  PBOPESTT  to  Which  BTATDTTSB  AppuOABLB  —  ]t«a  or  Pemul  property.  — 

In  Arkansas  an  early  statute  on  this  subject,  providing  that  where  the  "  estate  " 
did  not  exceed  three  hundred  dollars  it  should  be  vested  absolutely  in  the 
widow  or  children,  was  held  to  refer  to  both  real  and  personal  property,*  but 
a  later  statute  has  by  its  express  terms  limited  the  right  of  the  widow  or  chil- 
dren to  have  the  whole  of  the  "  personal  estate  "  of  the  decedent  vested  in 
them  in  case  such  personal  estate  does  not  exceed  in  value  the  sum  of  three 
hundred  dollars.* 

fiopmte  Froports' «f  Hurlod  Wnun.  —  In  California  it  is  held  that  the  statute 
covers  all  property,  whether  community  or  separate,  and  hence  where  a  married 
woman  dies,  leaving  a  separate  estate  which  does  not  exceed  the  statutory 
amount,  the  whole  may  be  set  aside  to  the  minor  children,  to  the  exclusion  of 
the  husband.' 

m.  Eights  as  Bbtwbbh  Wn>ow  An  Ckildbsv.  —  Under  the  Utah  statute 
it  has  been  held  that  where  the  family  consisted  of  a  widow  and  minor  children, 
and  the  property  was  "  set  apart  for  the  use  of  the  family,"  the  widow  did  not 
become  the  absolute  owner  of  such  property  to  the  exclusion  of  the  heirs  and 
members  of  the  family,  but  she  was  entitled  only  to  the  use  of  the  property 
assigned  to  the  family."  Under  the  California  statute  it  has  been  held  that 
where  the  whole  estate  is  set  apart  for  the  use  and  support  of  the  widow  and 
minor  children,  one-half  only  belongs  to  the  widow,  and  the  children  are 
entitled  to  an  undivided  half.^ 

IT.  Absiqithxht  or  Wnraw's  ahu  CHunuH's  Bienrs — ciitm  ud  ordw  or  covrt. 
—  Under  the  Alabama  statute  it  has  been  held  that  where  the  estate  is  such 
that  the  widow  or  minor  children  are  entitled  to  the  whole,  it  is  not  indis- 
pensable for  her  or  them  to  lay  claim  to  it  by  having  it  set  aside  to  her  or 
them,  but  the  law  interferes  and  attaches  her  or  their  right  to  such  property 
as  absolutely  as  if  the  particular  property  had  been  selected,  set  apart,  and 

to  assign  the  whole  thereof  for  the  snpport  of  5.  Separata  Property  of  Kaniod  Waaan.  — 

the  widow  and  children.   See  the  title  Allow-  Matter    of    Leslie,    1 18    Cal.    72.   In  this 

ANCES,  vol.  2,  p.  162.  caae   the   court   said:    "There   is   no  more 

Homeitead   Statntea  —  See  the  title  Home-  reason  why  a  small  separate  estate  of  the  de- 

STEAD,  vol.  15,  p.  693  et  seq.;  see  also  the  title  ceased  husband  or  wife  should  not  be  set  apart 

Exemptions  (from  Execution),  vol.  13,  p.  94.  to  the  minor  children  than  there  is  why  an 

1,  PnrpoH  of  Statntee.  —  See  Matter  of  At-  estate  of  community  property  should  not  he 

wood,  137  Cal.  437;  Wood  v.  Johnson,  13  111.  set  apart.    The  same  object  and  purpose  is 

App.  548.  auhseiVed  in  both  cases.   The  reasons  for  taking 

8.  Dtspeniingf    with     Administration.  —  See  the  estate  out  of  administration,  and  setting  it 

Matter  of  Atwood,  137  Cal.  437;  Wood  v.  John-  aside  to  the  minor  children,  are  the  same  what- 

son,  13  III.  App.  548;  Kahn  v.  Tinder,  77  Ind.  ever  may  be  the   technical  character  of  the 

147.  property  belonging  to  the  estate." 

S.  Baal  or  Personal  Property.  —  Harrison  v.  6.  Blghta  of  Widow  and  Children.  —  Raods  v. 

Lamar,  33  Ark.  834.  Brain,  5  Utah  197,  273. 

4.  Wilson  V.  Massie,  70  Ark.  35,  quoting  and  7.  HcGuire  v.  Lynch,  136  Cal.  576. 
eonstrmng  Act  of  April  i,  1887,  Sand.  &  Hill'a 
pig.  Arkansas  Stat.  (1894).  c.  i,  S  3* 
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exempted.*  In  Arkansas  it  has  been  held  that  it  is  competent  for  the  widow 
to  show  that  the  value  of  the  estate  does  not  exceed  the  statutory  amount 
and  avail  herself  of  the  benefit  of  the  statute  in  a  proceeding  against  her  to 
account  for  the  estate,  although  it  does  not  appear  that  any  decree  has  been 
rendered  vesting  the  estate  in  her.*  In  other  states  the  widow  or  children 
acquire  no  property  rights  until  there  has  been  an  order  of  the  court  vesting 
the  estate  in  ner  or  them.'  In  Indiana^  if  at  any  time  the  administrator 
discovers  that  the  estate  is  worth  less  than  the  amount  fixed  by  statute,  he 
must  report  to  the  court,  and  the  property  less  the  expenses  of  administration 
must  be  delivered  to  the  widow.* 

OoBdliiiiTflaMt  of  AMtgoMMt.  —  Under  the  Indiana  statute,  when  an  order  is 
made  assigning  all  the  property  to  the  widow,  this  entitles  her  to  sue  for  and 
recover  an  debts  due  to  the  decedent  and  to  have  possession  of  all  property 
belonging  to  the  estate,  and  until  the  order  is  set  aside  in  a  strict  proceeding 
it  is  conclusive  although  the  actual  value  of  the  estate  may  exceed  the  limit 
fixed  by  the  statute,  but  before  the  order  is  made  provision  is  made  by  statute 
that  any  creditor,  heir,  or  legatee  may  appear  and  show  property  improperly 
valued  or  not  included  in  the  inventory.* 

Uiontloa  of  Cowt  —  Under  the  Vermont  statute  it  is  discretionary  with  the 
court  whether  or  not  it  will  assign  to  the  widow  and  children  the  whole  of  the 
estate  where  it  amounts  to  not  more  than  three  hundred  dollars  in  value.* 

Notloa  to  Or«ut«n  of  the  TaotlBf  of  the  Srttu  la  %h»  WMow  or  children  has  been  held 
unnecessary  in  some  jurisdictions.' 

T.  FsiOBiTT  OF  CutTAnr  CuiKfl.  —  As  a  general  rule  the  property  vests  in 
the  widow  or  children  free  from  the  claims  of  creditors  of  the  decedent.*  But 
specific  liens  against  the  property  are  protected,*  and  provision  is  also  some- 
times made  for  the  payment  of  the  expenses  of  the  decedent's  last  illness,'*  his 
funeral  expenses,"  and  the  expenses  of  administration  if  any  has  been  had.'* 

1.  (Oklm  Kot  K00MM17.  —  Brooks  v.  Johns,  An  Szsoatloa  WUok  Eu  Bstn  Ltvled  npm 
119  Ala.  41s;  Gamble  v.  KeUom,  97  Ala.  677;  BmI  XltBte  of  a  husband  during  his  lifetime 
Jackson  v.  WUson,  117  Ala.  43s.  See  aliw  Is  entitled  to  priority  over  the  claim  of  the 
Howie  V.  Edwards,  113  Ala.  187,  duHnguitMng  widow  to  whom  the  entire  estate  has  been 
Howie  V.  Edwards,  97  Ala.  649;  Tucker  v.  assigned  as  not  exceeding  in  value  five  bun- 
Henderson,  63  Ala.  380.  dred   dollars.    Mead  v.   McFadden,   68  Ittd. 

5.  Order  of  Coort  Vot  HMMMJcy*  —  Hampton  340. 

V.  Phy^ick,  24  Ark.  561.  Judgments   Against   the   Oeoedent   are  not 

3.  HeoeMltjr  tac  Order  of  Court.  —  Noblett  v.  specific  liens,  and  hence  are  not  protectedv 
Dilltnger,  23  Ind.  505;  Stanton  v.  Foster,  taa     Quakenbush  v.  Taylor,  86  Ind.  270. 

Midi,  aig ;  Adey  v.  Adey,  58  Mo.  App.  408 ;  Mc-  10.  ZzpsDtss  of  Latt  SlnflH.  —  Weir  v.  San- 
Millan  v,  Wacker,  57  Mo.  App.  aao;  Grand  ders,  144  Ind.  391;  Fleming  v.  Henderson,  133 
Lodge,  etc.,  v.  Dister,  77  Mo.  Aiq>.'  6d8.  See  Ind.  234 ;  Green  v.  Weever,  78  Ind.  494 ;  Mat- 
also  Quakenbush  v.  Taylor,  86  Ind.  370.  ter  of  Thorn,  24  Utah  309. 

4.  Pace  V.  Oppenheim,  13  Ind.  533.  HotM  OiTsn  Dsoedent  for  Kodlsal  StrrloM 
0.  Ooselnslvenew  of  Order  AnlgiDlsg  Prg|tarty  are  not  within  the  Indiana  statute.    Weir  v. 

to  Vidow. —  Downs  V.  Downs,  17  Ind.  95.  Sanders,  124  Ind.  391. 

6.  DisoretioB  of  Court.  —  Frost  v.  Frost,  40  11.  Fnaoral  Xzpansea.  —  McCord  v.  McKin- 
Vt.  635;  Vermont  Statutes  (1894},  {  3435.  ley,  93  111.  ti ;  Fleming  v.  Henderson,  123  Ind. 

T,  Hotiso  to  CMUtm  Vot  Hnmmit.  —  Mat-     *34l  Green  v.  Weever,  78  Ind.  494;  Matter  of 


ter  of  Atwood,  137  Cal.  437;  Wood  v.  Johnson,  Thorn,  34  Utah  209. 

13  III.  App.  548.    See  also  Matter  of  Palomares,  IS.  Xzpensss  of  Almlaiitratloa.  —  Hatter  of 

63  Cal.  403.  Thorn,   24  Utah   209.     See  also  Downs  v. 

8.  dalms  of  Creditors  Bamd.  —  McCord  v.  Downs,  17  Ind.  95. 

McKinley,  93  HL  11 ;  Kahn  v.  Tinder,  77  Ind.  BxpmsM  to  B*  Paid  Pint.  —  Under  the  Utah 

147.  statute  the  expenses  of  the  last  illness,  funeral 

9.  FsnlUM  Knujr  Mortgage  FrotMtad. —  Palr^  charges,  and  expenses  of  administration  must 
banks  v.  Robinson,  64  Cal.  250.  first  be  paid  before  distribution  to  the  widow. 

Panonal  Pn^ntr  Mortgagod  bf  the  Daeeleat  Consequently  where  the  estate  consisted  almost 

can  be  recovered  in  an  action  of  replevin  from  entirely  of  real  property  less  in  value  than 

the  widow  notwithstanding  it  has  been  ordered  fifteen  hundred   dollars  such  property  could 

and  decreed  to  her  by  the  court  as  a  part  of  her  not  be  set  apart  to  the  widow,  but  it  was  proper 

husband's  estate  worth  less  than  five  hundred  to  make  an  order  of  sale  so  that  the  expenses 

dollars.   Recker  v.  Kilgore,  63  Ind.  10.    See  above  referred  to  might  be  first  paid.  Matter 

also  Quakenbush  v,  Taylor,  86  Ind.  370.  of  Thorn,  34  Utah  209. 
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TL  Widow's  BEvmrouTXQV  of  Vil^  ~  In  fllinois  it  has  been  held  that  the 
widow's  riglit  to  receive  the  whole  of  her  deceased  husband's  estate,  where  it 
does  not  exceed  the  statutory  amount,  cannot  be  affected  by  her  failure  to 
renounce  the  benetit  of  the  provisions  of  her  husband's  will.' 

SiraOIIABY  WAY.  —  See  note  2. 

8TIHUBB.  —  The  word  "summer"  strictly,  perhaps,  indicates  only  the 
months  of  June,  July,  and  August,  yet  it  is  frequently  used  in  a  more  general 
sense  to  indicate  the  warmest  period  of  the  year.' 

SUMMING  UP.  —  On  the  trial  of  an  action  by  a  jury  the  summing  up  is  a 
recapitulation  of  the  evidence  adduced,  in  order  to  draw  the  attention  of  the 
jury  to  the  salient  points.  The  counsel  for  each  party  has  the  right  of  sum- 
ming up  his  evidence,  if  he  has  adduced  any,  and  the  judge  finally  sums  up 
the  whole.* 

SUMMON  —  SUMMONED.  —  See  note  5. 

SUMMONS.  (See  also  the  title  Summons  and  Process,  20  Encyc.  of  Pl. 
AND  Pr,  1099.)  —  "A  summons  is  '  the  name  of  a  writ  commanding  the  sheriff 
or  other  authorized  officer  to  notify  a  party  to  appear  in  court  to  answer  a 
complaint  made  against  him,  and  in  said  writ  specified,  on  a  day  therein 
mentioned.' "  • 


1.  BMktiiioiati«n  of  Bweflt  of  Will.  —  Ross  v. 
Smith,  47  111.  App.  197. 

8.  Suuury  Way.  —  In  State  Bank  v.  Ander^ 
son,  1  Mo.  244,  it  was  held  that  a  clause  in  a 
bank  charter  giving  a  remedy  against  the  bank 
"  in  a  summary  way  "  on  motion  if  the  bank 
refused  to  pay  its  notes  on  demand  did  not  dis- 
pense with  the  right  to  trial  by  jury,  under  the 
constitutional  provision  that  the  trial  by  jury 
shall  remain  inviolate. 

An  action  on  a  solicitor's  bill  was  st^d 
upon  an  agreement  providing  for  evidence  to  be 
given  to  an  accountant  named,  and  in  case  of 
dispute,  the  matters  disputed  "  to  be  referred 
in  a  summary  xoay"  to  a  designated  person 
"  under  R.  S.  O.  174,  for  decision."  It  was  held 
that  by  "  a  awnm^lTj/  way  "  the  parties  meant 
that  the  reference  was  to  be  without  ceremony 
or  delay,  the  words  "under  R.  S.  O.  174" 
merely  introducing  the  procedure  under  that 
act  (the  act  respecting  solicitors),  and  not  to 
be  construed  as  providing  for  an  appeal.  Sale 
V.  Lake  Erie,  etc.,  R.  Co.,  32  Ont.  159. 

8.  Sammer,  —  DeWitt  v.  Wheeler,  etc..  Sew- 
ing Mach.  Co.,  17  Neb.  533,  citing  Webst.  Diet. 
And  in  this  case,  where,  in  a  stipulation  of 
facts,  it  was  agreed  that  the  debt  accrued  in 
the  summer  of  a  certain  year,  a  homestead 
law  having  taken  effect  on  the  first  day  of  June 
of  that  year,  the  court  refused  to  presume  that 
the  debt  accrued  after  the  first  of  June. 

So  in  Vanderhoef  v.  Agricultural  Ins.  Co.,  46 
Hun  (N.  Y.)  328,  a  clause  in  an  insurance 
policy  consenting  that  the  house  might  be  left 
unoccupied  "  during  the  summer "  was  con- 
strued, in  accordance  with  the  apparent  intent 
of  the  parties,  to  be  equivalent  to  permission 
to  leave  the  house  unoccupied  during  the  "  farm- 
ing season."  and  not  to  be  limited  to  the 
summer  months  of  June,  July,  and  August. 

4.  Sammlnsr  Up,  —  See  Encyc,  of  Pl.  and 
Pr.,  titles  Asguuekts  of  Counsel,  vol.  2,  p. 
698;  Instkuctions,  vol.  II,  p.  47;  Opek  ahd 
Close,  vol.  15,  p.  181. 

Sum  Up,  —  "  To  sum  up  means,  ex  n*  ter- 
mini,  to  present  all  the  proof  to  the  conaidera- 


tion  of  the  jury,"  Johnson  v.  Kinsey,  7  Ga. 
431. 

9.  Aunmoa  Jmpn.  —  In  State  v.  Queen,  62  S. 
Car.  247,  it  was  held  that  the  words  "  summon 
and  impanel "  in  a  constitutional  prohibition  of 
local  or  special  laws  "  to  summon  and  im- 
panel grand  or  petit  jurors,"  included  the  list- 
ing and  drawing  of  jurors. 

Summoned  —  Fees  to  Witnessei.  —  An  Act  of 
Congress  of  1799  provitied  for  certain  fees  to 
witnesses  "summoned  in  any  court  of  the 
United  States."  It  was  held  that  under  this 
act  the  fees  of  witnesses  who  attended  volun- 
tarily were  not  taxable  against  the  losing  party. 
Driskell  v.  Parrish,  5  McLean  (U.  S.)  213,  241. 
See  also  Woodruff  v.  Barney,  1  Bond  (U.  $.) 
528  (stated  under  Law,  vol.  18,  p.  572),  hold- 
ing "  pursuant  to  law  "  in  an  Act  of  Congress 
of  1853  equivalent  to  summoned  in  an  Act  of 
1799- 

6.  Summons. — Johns  v.  Phcenix  Nat.  Bank, 
(Ariz.  1899)  56  Pac.  Rep.  726.'  See  also  Ham- 
mond V.  Tiltotaon,  18  Barb.  (N.  Y.)  334. 
Bommoas  and  Citation  Siitlnralihsd.  —  See 

Johns  j:  Phcenix  Nat.  Bank,  (Ariz.  1899) 
56  Pac.  Rep.  726,  and  see  Citation,  vol.  6,  p. 
13. 

StUBiuons  Clauitt.  —  In  Kennedy  v.  Agricul- 
tural Ins.  Co.,  165  Pa.  St.  183,  it  was  said:  "  In 
form  as  well  as  in  effect  the  summons  clause 
of  an  attachment  execution,  required  to  be 
served  on  the  garnishee,  is  in  every  proper 
sense  of  the  term  a  '  writ.' " 

Bonunons  and  Complaint.  —  The  summons  "  is 
at  common  law  the  process  to  commence  the 
suit,  and  is  the  first  step  taken  to  bring  the 
party  sued  before  the  court ;  while  the  declara- 
tion or  complaint  is  necessarily  the  second  step, 
which  manifests  the  cause  of  notion  and  sets 
out  a  narrative  of  the  case."  Wilson  v.  Win- 
chester, etc.,  R.  Co.,  82  Fed.  Rep.  17. 

SammoTix  and  P-niP"  —  See  Pwnf  ess  vnl.  2^, 
p.  162,  and  see  Franklyn  v.  Taylor  Hydraulic 
Air  Compressing  Co.,  68  N.  J.  L.  113,  wherein 
it  was  said:  "The  word  'process'  is  very 
broad,  and,  as  used  !n  the  act,  it  cannot  be  con- 
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SniEFTTIABY  LAWS.  (See  generally  the  titles  CONSTITUTIONAL  LAW, 
vol.  6,  p.  882;  Police  PoWERf  vol.  22,  p.  914.)  —  Sumptuary  laws  were  laws 
made  to  restrain  excess  of  expenditure  in  clothes,  apparel,  etc. 

SPK  TO,  —  See  Summing  Up,  ante. 

BUXBAT  EXCEPTED.  —  See  note  i. 

Hdend  as  only  synonymous  wiA  the  word  California,  limitinff  the  time  wiOdn  which  the 

mtmmona.    A  aimMiMtw  is,  of  course,  a  gorernor  might  return  «  bill  to  the  legislature 

process,  but  many  kinds  of  process  are  not  a  without  his  approval  to  ten  days,  was  to  pre- 

Mimmona."  vent  the  goveraor  from  being  deprived  of  one 

1.  Sunday  Xxaepted.   (See  generally  the  titles  of  the  ten  days  in  case  the  last  day  should  fall 

GovBKNOR,  vol.  14,  p.  1103;  Statutes,  vol.  26,  on  Sunday.   Another  Sunday  occurring  between 

PP«  550,  551.)  —  In  People  v.  Whitman,  6  Cal.  the  delivering  of  a  bill  to  the  governor  and  its 

6S9>  it  was  held  that  the  object  of  the  words  return  by  him,  it  was  held,  should  be  counted 

Sunday  exeeptea,  in  Uie  Constitution  of  as  ooe  of  Ae  ten  dsgrs. 
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Br  Harold  N.  Eldridgb. 

X  Sinvmovs,  387- 

I.  Sunday t  387. 

a.  As  a  Religious  InsUtution,  387. 

h.  In  Imw^  38S. 
9.  Holiday^  388. 

XL  Bim&tioir  OF  SnroAT,  388. 
ZIL  BmnAT  at  Ooxxok  Law,  389. 

IT.  Btatutobt  KiouLAnoH  ni  EK0LAn>  ahu  tki  ITxitid  BtatiIj  389b 

T.  GOHSTITirTIOirALXTT  07  SUIFDAT  LAWB,  39O. 

I.  Generally  Valid  as  Police  Regulations^  390. 

3.  When  Directed  Against  Particular  Occupations^  391. 

3.  Exceptions  of  Persons  Observing  Seventh  Day^  393. 

4.  Act  Embracing  More  than  One  Subject^  393. 

TI.  .KuvxciPAL  Obduiavcx8»  392. 

TH  BUISB  of  COHraKDTGTIOV  OF  BraSAT  LAVIj  393. 
X.  In  General^  393. 
3.  EJusdem  Generis^  393. 

Tm  IHTSSPBXTATIOK  OF  STATVTOST  PBOHIBXTXOn  AHS  SZfllFlXOnf  394. 

I.  In  Gensral^  394. 
a.  ^^/j  Proh^tedy  394. 

a.  Labor^  Business,  Work^  or  Emplcymtntf  394. 


/«  General,  394. 


Within  Ordinary  Calling,  395. 
fa)  /»  General,  39?. 
(^)      Enumerated  Classes,  397. 
(3)  TV  histurbanee  of  Others,  397. 
^.  Kee^ng  Shop  Open,  397. 

Exposing  Goods  for  &ue,  398. 
^  Traveling,  398. 
f .  Exhibitions  and  Sports,  398. 

3.  Exceptions,  399. 

a.  Worhs  of  Necessity  or  Charity,  399. 
(1)  /«  General,  390. 
(3)  Definitions  and  Nature,  399. 
(a)  Necessity,  399. 
(*)  Charity,  399. 

(3)  Whether  Question  of  Fact  or  Law,  400> 

(4)  Enumeration  of  Works,  400. 

(a)  /«  General,  400. 
(^)  Traveling  to  Do  Works,  401. 
(f)  Contracts  to  Do  Works,  403. 
^.  Particular  Occupations,  402. 

Persons  Observing  Seventh  Day  as  Sabbath,  40^ 

4,  Violation,  of  Sunday  Statutes  iy  Agent,  403. 

IX  CovTBACTs  AS  Affegtxd  bt  Butdat  Laws,  403. 

I.  Prohibited  by  Sunday  Statutes,  403. 
a.  As  to  Contracts  Generally,  403. 
(1)  Contracts  Void,  403. 
(«)  In  General,  403. 
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{]>)  Musi  Be  Fully  Consummated^  404. 
\c)  Fraud  in  Makings  406. 
(j/)  Conflict  of  Laws^  406. 

(2)  Ratification  of  Contracts,  406. 

(3)  Subsemeni  Neat  Contracts^  407. 
i.  Contracts  Wholly  Mxeeutory^  407. 

^.  Contracts  Wholly  or  Partly  Executed,  407. 
ti)  In  General,  407. 
(2)  Contracts  Wholly  Executed,  408. 

(<»)  of  Personal  Property,  408. 

(*)  Sales  of  Peal  Property^  408.  « 
k)  Payment  of  Debts,  408. 
(5)  Contracts  Partly  Executed,  409. 

(a)  Where  No  Subsequent  Express  Promise  Exists^  409. 
oa.  Contracts  of  Sale,  409. 

Contracts  of  Bailment  or  Pledge,  409. 
cc.  Contracts  for  Loan  of  Money,  409. 
(^)  Where  Subsequent  Express  Promise  Exists,  410. 
t.  7(7  Perform  Something  on  Sunday  Prokibitfdby  Statute,  410. 
a.  In  General,  410. 
^.  Jlatification,  411. 

3.  Revival  of  Debt  Barred  by  Statute  of  UmitationSt  411. 

4.  Contract  Within  Statute  of  Frauds^  but  Delivery  Ma^  oh  Sundt^,  411. 

lyTiTBixit  Reoeivxd  Wsiut  TioLAtna  Btobat  Btaivti%  4x1. 

I.  In  General,  411. 
a.  Actions  of  Tort,  411. 
«.  /«  General,  41  t. 

d^.  TiTT/j  Arising  Out  of  Sunday  Contracts  of  Bailment,  ^li. 

'i)  Conversion,  412. 


Negligence,  413. 

Insu, 


3.  Actions  on  Contracts  of  Insurance^  413. 

XL  Xtidevos,  414. 

1.  Burden  of  Proof,  414. 
3.  /^f  to  Date,  414. 

0.  yudicicUly  Noticed,  414. 

^.  7>»^  /><t/^  Shown,  414. 

XXL  BTATim  OOVGUUim  HOUDAttf  414. 

CROSS-REFERENCES. 

matters  of  Procbdorb  related  to  tHs  title,  see  in  the  Encyclopedia  op  Plead- 
ing AND  Practice  the  titles  PUBLICATION,  vol.  17,  pp.  98,  loa;  SER- 
VICE OF  PROCESS  AND  PAPERS,  vol.  19,  p.  600  et  seq.;  SUMMONS 
AND  PROCESS,  vol.  20,  pp.  1108,  ii66;  SUNDAYS  AND  HOLIDAYS, 
vol.  30,  p.  1189;  TIME,  voh  ai,  p.  678;  TIME  TO  PLEAD,  vol.  21,  p.  705. 
For  other  matters  of  SubstahtivB  Law  and  EvidsncB  related  to  this  subject,  see 
in  this  work,  the  titles  DATE,  vol.  8,  p.  727;  DAY,  vol.  8,  p.  737;  TIME 
{COMPUTATION  OF). 

t  SiFnriTioHB— 1.  Snnday  —  cj.  As  A  Religious  iNSTiTtJTioN. —  Sunday 
is  the  first  day  of  the  week ;  the  Christian  Sabbath ;  the  Lord's  day.  It  is  a 
day  observed  by  the  Christian  world  as  holy  and  set  apart  for  the  purposes  of 
rest  and  worship^  and  Is  established  in  commemoration  of  the  resuntction  of 
Christ.* 

Mtetik  —  In  the  Jewish  calendar  the  Sabbath  is  the  seventh  day  of  the 
week,  now  known  as  Saturday,  and  Is  observed  as  a  day  of  rest  from  secular 

1.  Sudftjr  IMLud.  —  Century  Diet. ;   Appleions'  Am.  Encyc. 
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employment,  and  of  religious  observance.  But  Christians  use  the  word 
"  Sabbath  "  as  synonymous  with  Sunday  or  the  Lord's  day.* 

b.  In  Law.  —  Sunday  in  law  is  a  day  set  apart  for  the  cessation  of  labor 
and  business  generally,  in  order  that  the  physical  and  morsi  well-being  of 
society  may  be  promoted,  as  it  is  recognized  that  stated  intervals  of  rest  are 
necessary  for  that  purpose.  Sunday  is  a  civil  institution,  and  is  regulated  as 
such,  notwithstanding  it  is  the  day  of  the  week  given  up  by  Christian  people 
to  religious  worship.* 

SoBdaj  —  aabtath  —  Iwd'i  Day.  —  As  used  in  the  statutes  no  distinction  has 
been  made  between  the  words  "  Sunday,"  "  Sabbath,"  and  "  Lord's  day." 
They  are  held  to  refer  to  the  first  day  of  the  week.* 

2.  Holiday.  —  Holiday  has  been  defined  as  a  day  on  which  the  ordinary 
occupations  are  suspended.* 

n.  DiTBATion  07  Sunday.  —  At  common  law  and  by  the  Roman  civil  law 
a  day  ordinarily  begins  and  ends  at  midnight,  and  when  Sunday  laws  merely 


1.  BabbathDeflaod.  — Century  Diet 
S.  Saaday  In  Law  — £/fH'f«d  States.— In  r* 
King,  46  Fed.  Rep.  905. 
Alabama.  —  Frolidatdn  v.  Mobile,  40  Ala. 

Arkansas.  —  Sbover  v.  State,  10  Arlc.  259; 
Scales  V.  State,  47  Ark.  476,  58  Am.  Rep.  768. 

California.  —  Ex  p.  Newman,  9  Cal.  518 ; 
Ex  p.  Andrews,  18  Cal.  685 ;  Ex  p.  Burke,  S9 
Cal.  19,  43  Am.  Rep.  331 ;  Ex  p.  Koser,  60  Cal. 
202;  Ex  p.  Jentzscb,  112  Cal.  468. 

Connecticut.  —  Warner  v.  Smith,  8  Conn.  14 ; 
Wether  ell  v.  HoHister,  73  Conn.  623. 

Georgia.  —  Gunn  v.  State,  89  Ga.  341 ;  Hen- 
nington  v.  State,  90  Ga.  396 ;  Karwiscb  v.  At- 
Isnta.  44  Ga.  204. 

Illinois.  —  Jones  v.  People,  14  111.  196; 
Langabier  v.  Fairbniy,  etc.,  R.  Co.,  64  111.  043, 
16  Am.  Rep.  550. 

Indiana.  —  Voglesong  v.  State,  9  Ind.  iia; 
FotU  V.  State,  33  Ind.  215. 

Kansas.  —  State  v.  Nesbit,  8  Kan.  App.  104. 

Kentucky. — Megowan  v.  Com.,  a  Met  (Ky.)  3. 

Louisiana.  —  State  v.  Judge,  39  La.  Ann.  13a. 

Maryland.  — Bode  v.  State,  7  Gill  (Ud.)  336; 
Judefittd  V.  State,  78  Md.  510. 

Massachusetts,  —  Com  v.  Has,  122  Mass.  40. 

Minnesota.  —  State  v.  Petit,  74  Minn.  376, 
177  U.  S.  164. 

Missouri.  —  State  v.  Ambs,  20  Ho.  214. 

Nebraska.  —  State  v.  O'Rourk,  35  Neb.  614; 
Seay  v.  Shrader,  (Neb.  1903)  95  N.  W.  Rep.  690. 

New  York.  —  Neuendorff  v.  Duryea,  69  N.  Y. 
557i  35  Am.  Rep.  235;  People  v.  Moses,  140  N. 
Y.  214;  People  V.  Havnor,  149  N.  Y.  201,  52 
Am.  St.  Rep.  707 ;  Lindenmuller  v.  People,  33 
Barb.  (N.  Y.)  548;  Watts  v.  Van  Ness,  i  HUl 
(N.  Y.)  76;  People  v.  Hagan,  (Supm,  Ct.  Spec. 
T.)  36  Misc.  (N.  Y.)  349;  Story  v.  Elliot,  8 
Cow.  (N.  Y.)  27,  18  Am.  Dec.  4^3.  ' 

Ohio.  —  Bloom  V.  Richards,  2  Ohio  St.  391. 

Pennsylvania.  —  Specht  v.  Com.,  8  Pa.  St. 
312,  49  Am,  Dec.  518;  Sparhawk  v.  Union  Pass. 
R.  Co.,  54  Pa.  St.  439 ;  Society,  etc,  v.  Com.,  52 
Pa.  St.  136,  91  Am.  Dec  139;  Com.  v.  Wolf, 
3  S.  &  R.  (Pa.)  48. 

South  Carolina.  —  Charleston  v.  Benjamin,  a 
Strobh.  L.  (S.  Car.)  508,  49  An.  Dec  608. 

Tennessee.  —  Nashville  v.  Linck,  13  Lea 
(Tenn.)  499. 

Texas.  —  Exp.  Sundstrom,  25  Tex.  App-  133 : 
(|«bf1  f.  ffoiirton,  ay  Tex.  j3$t 


Utah.  —  State  v.  Sopher,  25  Utoh  318,  95 
Am.  St  R^.  84s. 

Virginia.  —  Norfolk,  etc,  R.  Co.  v.  Com.,  93 
Va.  749,  57  Am.  St.  Rep.  837. 

West  Virginia.  —  State  v.  Baltimore,  etc,  R. 
Co.,  15  W.  Va.  363,  36  Am.  Rep.  803. 

Batoirad  bjr  PabUe  Eeonoa^.  —  According  to 
the  common  judgment  of  civilized  men,  public 
economy  requires,  for  sanitary  reasons,  a  day 
of  general  rest  from  labor,  and  the  day  naturally 
selected  is  that  regarded  as  sacred  by  the 
greatest  number  of  citizens,  as  this  causes  the 
least  inconvenience  through  interference  with 
business.  People  v.  Havnor,  149  N.  Y.  195, 
52  Am.  St.  Rep.  707. 

Vot  a  Baligions  InstltatiOB.  —  In  State  v. 
Powell,  58  Ohio  St.  340,  that  court,  construing 
the  constitutionality  of  a  Sunday  statute,  says : 
"  If  the  observance  of  Sunday  as  a  day  of  rest 
and  abstinence  from  all  secular  pursuits  had  for 
its  object  the  enforcement  of  a  religious  require- 
ment, there  are  few  lawyers  or  judges  that  woald 
undertake  to  sustain  the  statute  as  a  valid 
enactment" 

In  Ex  p.  Jenttsch,  113  Cal.  471,  the  court 
says :  "  In  construing  Sunday  laws,  courts  have 
variously  r^arded  them,  some  from  a  rel^ous 
view,  others  from  a  secular,  and  still  others 
from  an  anoinalons  commingling  of  both.  In 
[California]  they  have  never  been  upheld  from 
a  religious  standpoint" 

8.  Sonday  —  Sabbath  —  IiOrd's  Day.  —  Gunn  v. 
State,  89  Ga.  341 ;  Kilgour  v.  Miles,  6  Gill  &  J. 
(Md.)  26S;  State  v.  Drake,  64  N.  Car.  589. 

In  State  v.  Drake,  64  N.  Car.  589,  the  court, 
referring  to  the  words  "  Sabbath  "  and  "  Sun- 
day," says :  "  The  words  are  not  strictly 
synonymous;  the  one  signifying  Saturday,  the 
seventh  day  of  the  week,  the  Jewish  Sabbath; 
the  other,  tiie  first  day  of  the  week,  commonly 
called  the  Lord's  day.  But  by  common  usage 
the  terms  are  used  indiscriminately  to  denote 
the  Christian  Sabbath,  to  wit,  Sunday." 

"  Sabbath  Hlffht  **  in  a  statute  has  been  held 
to  include  as  well  the  time  between  twelve 
o'clock  on  Saturday  night  and  daylight  on 
Sunday,  as  the  time  between  after  darii  on 
Sunday  and  midniglit  on  Sunday  night  Kroer 
V.  People,  78  III.  394. 

4,  Holiday  Defined.  —  See  Holidays,  vol.  15, 
p.  5t2.  And  see  generally  infra,  this  title,  XII. 
Statutft  CctKTffwg  Holidays. 
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mention  Sunday,  without  defining  it,  the  ordinary  day,  beginning  at  twelve 
o'clock  on  Saturday  night  and  ending  at  twelve  o'clock  on  Sunday  night,  is 
meant.* 

DsntiM  BtflMd  ^  Stetatt.  —  In  some  states,  however,  the  Sunday  meant  by 
the  statutes  has  been  expressly  defined  by  them." 

nX  BmiOAT  AT  CoXKOH  LAW. —  At  common  law  judicial  proceedings  only 
were  prohibited  on  Sunday.*  A  person  was  not  prohibited  from  doing  his 
ordinary  labor  on  Sunday,*  and  the  making  of  contracts  was  lawful;*  so  also 
was  the  publication  of  notices  not  relating  to  judicial  proceedings.* 

IV.  Btatvtost  BsevLAnov  nr  EveuvD  avd  the  Uhites  States— la 
B^l*"^  —       earliest  statutes  passed  in  England  for  the  regulation  of  Sunday 


\.  Ordiui7  Dftj  X«mt.  —  Kilgour  v.  Miles, 
6  GiU  ft  J.  (Md.)  a68 ;  State  c.  Green,  37  Mo. 
466 ;  Shaw  V.  Dodge,  5  N.  H,  462 ;  Pulling  v. 
People,  8  But.  (N.  Y.)  384;  Huidekoper  v. 
Cotton,  3  Watts  (Pa.)  56;  Hiller  v.  English,  4 
Strobb.  L.  (S.  Car.)  And  see  the  title 

Day,  Tol.  8,  p.  737. 

9l  iDBiaj  XxpninlT  DaOatd  bj  ftatote.  —  See 
the  fttatntes  of  Uie  mfferent  states. 

ftOB  BldBff  to  Brttbtff  of  Sut.— For  some 
purposes  statutes  have  limited  Sunday  to  the 
time  between  the  rising  and  the  setting  of  the 
sun.  See  Cameron  v.  Peck,  37  Conn.  555  ;  Finn 
V.  Donahue,  35  Conn.  216 ;  Fox  v.  Abel,  2  Conn. 
S4I ;  State  v.  Green,  37  Mo.  466. 

XldBlffU  to  floMat.  —  In  Main*  and  Ua*- 
taekuMetU  stotntes  formerly  provided  that  Sun- 
day ihonld  be  held  to  extrad  from  midnight 
between  Saturday  and  Sunday  to  sunset  on 
Sunday.  Bryant  v.  Biddeford,  39  Me.  193 ; 
Hilton  V.  Houghton,  35  Me.  143 ;  Nason  v. 
Dinsmore,  34  Me.  391;  Tracy  v.  Jenks,  15 
Pick,  (Mass.)  465 ;  Merriam  v.  Stearns,  .  10 
Cush.  (Mass.)  257.  And  see  Stewart  v. 
Thayer,  168  Mass.  519,  60  Am.  St.  Rep.  407. 

But  the  present  statutes  of  those  states  pro- 
vide that  Sunday  shall  include  the  time  between 
twehre  o'clock  on  Saturday  night  and  twdve 
o'clock  on  Sunday  night,  that  is,  the  ordinary 
day.  Maine  Rev.  Stat,  c.  124,  I  22;  Mass. 
Rev.  Laws  (1903),  c.  99,  S  16. 

S.  JwUdal  ?T«oeediogi  Only  FrohlUtsd.  — 
Ifemtt  V.  Earle,  29  N.  Y.  116,  86  Am.  Dec. 
092;  Pepin  V.  Societe  St.  Jean  Baptiste,  (R.  I. 
igos)  54  Atl.  Rep.  47. 

Bte  Von  Tarldtons.  —  Sunday  was  r^arded 
dus  non  juridicus,  a  day  upon  which  couits 
could  not  transact  other  than  necessary  or 
ministerial  business.  Reid  v.  State,  53  Ala. 
402,  as  Am.  Rep.  627 ;  Tucker  r.  West,  29  Ark. 
388;  York  V.  Ackerman,  3  N.  J.  L.  460;  Eden 
V.  People,  161  111.  296,  52  Am.  St.  Rep.  365 ; 
Johnson  v.  Day,  17  Pick.  (Mass.)  107;  Allen 
V.  Deming,  14  N.  U.  133,  40  Am.  Dec.  179; 
Pnlliog  V.  People,  8  3art).  (N.  Y.)  38$ ;  Bbynton 
V.  Page,  13  Wend  (W.  Y.)  429;  Story  v.  Elliot, 
8  Cow.  (N.  Y.)  37,  18  Am.  Dec,  423;  Merritt 
V.  Earle,  29  N.  Y.  116,  86  Am.  Dec.  292;  Wetd- 
man  v.  Marsh,  4  Pa.  L.  J.  Rep.  401,  2  Am.  L. 
J.  408;  Hellams  v.  Abercrombie,  15  S.  Car.  no, 
40  Am.  Rep.  684.  And  see  the  title  Sundays 
AND  Holidays,  20  Kncyc.  ov  Pl.  and  Fa.  ri89. 

4.  Labor  Vot  PndaUted.  —  Rcid  v.  State,  53 
Al^  402,  25  Am.  Rep.  637 ;  Eden  v.  People, 
161  III.  396,  52  Am.  St.  Rep.  365  ;  Boynton  v. 
Page,  13  Wend.  ("N.  Y.)  429;  McCurdy  v. 
Alaska,  etc,  Commt^eial  Co.,  lOJ  111.  App.  lao. 


IzontilBg  Tndo  of  Bvtther  on  Sunday  was 
not  an  offense  at  common  law.  Rex  v.  Brother- 
ton,  I  Stra.  702. 

B.  XaUng  of  Contract  Kot  Prohibited  —  Eng- 
land. —  Comyns  ».  Boyer,  Cro.  Eliz.  485 ; 
Drury  v.  Defontaine,  i  Taunt.  131;  Mackaley's 
Case,  Cro.  Jac.  280,  9  Coke  66b;  Rex  v. 
Brotherton,  i  Stra.  702 ;  Rex  v.  Whitnasb,  7  B. 
ft  C  596*  14  F.  C  L.  100;  Fennel!  v.  Riddler, 
S  B.  &  C.  408,  II  E.  C  L.  263;  Bloxsome  v. 
Williams,  3  B.  ft  C.  232,  10  £.  C.  L.  60. 

United  States.  —  Swann  v.  Swann,  21  Fed. 
Rep.  301. 

Alabama.  —  Reid  v.  State,  53  Ala.  402,  25 
Am.  Rep.  637. 
Arkansas.  —  Tucker  v.  West,  39  Ark.  388. 
CaHfomia.  —  Moore  v.   Murdoch,   36  Cal. 
5*6. 

JlHnois.  —  Richmond  v.  Moore,  107  111.  439, 
47  Am.  Rep.  445 ;  Eden  v.  People,  161  111.  296, 
52  Am.  St,  Rep;  365. 

Indiana.  —  Western  Union  Tel.  Co.  v.  Esk- 
ridge,  7  Ind.  App.  308. 
Kansas.  —  Johnson  v.  Brown,  13  Kan.  529. 
Michigan.  —  Adams   v.    Hamell,    2  Dougl. 
(Mich.)  73,  43  Am.  Dec.  -455;  CRourke  v. 
O'Rourke,  43  Mich.  $S. 

Missouri.  —  Haufman  v.  Hamm,  30  Mo.  387 ; 
Roberts  v.  Barnes,  127  Mo.  415,  48  Am.  St.  Rep. 
640;  Glover  V.  Cheatham,  19  Mo.  App.  656 ;  More 
V.  Clymer,  12  Mo.  App.  11;  Said  v.  Stromberg, 
55  Mo.  App.  438. 
Nebraska.  —  Horac^  v,  Keebler,  5  Neb.  355. 
New  York.  —  Eberle  v.  Mehrbach,  ss  N.  Y. 
683;  Merritt  v.  Earle,  39  N.  Y.  120,  86  Am. 
Dec.  393 ;  Batsford  v.  Evtry,  44  Barb.  (N.  Y.) 
618;  Saylea  v.  Smith,  12  Wend.  (N.  Y.)  57, 
37  Am.  Dec.  117. 

North  Carolina.  —  Melvin  v.  Easley,  7  Jones 
L.  (53  N.  Car.)  356. 
Ohio.  —  BloQm  v.  Richards,  3  Ohio  St.  387, 
Pennsylvania.  —  Dale  v.  Knepp,  98  Pa.  St. 
389,  42  Am.  Rep.  624 ;  Kepner  v.  Keefer,  6 
Watts  (Pa.)  231,  31  Am.  Dec.  460,  correcting 
mistake  of  Court  of  Common  Pleas  in  Morgan 
V.  Richards,  i  Browne  (Pa.)  171,  where  it  is 
said  that  a  contract  made  on  Sunday  is  void 
at  common  law. 

South  Carolina.  —  Hellams  v.  Abercrombie, 
15  S.  Car.  no,  40  Am.  Rep.  684. 

Tennessee.  —  Amis  v.  Kyle,  2  Yerg.  (Tenn.) 
31,  24  Am.  Dec.  463. 

Vermont.  —  Adams  f.  Gay,  19  Vt.  .765;  Love- 
joy  V.  Whipple,  18  Vt,  379.  d6  Am.  Dec.  157. 

6.  Pnblloation  of  Kotloes  Lawful.  —  Hastings 
V.  Columbus,  42  Ohio  St.  585 :  Knoxville  v. 
KnoxviUe  Water  Co.,  107  Tenn.  647. 
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were'  directed  against  fairs,^  amusetrients,*  and  travelers  of  certain  kinds.' 
These  were  followed  by  the  important  statute  of  39  Car.  II.,  c.  7,  the  niain 
provisions  of  which  were  that  no  tradesman,  artificer,  workman,  laborer,  or 
other  person  whatsoever,  should  do  or  exercise  any  worldly  labor,  business,  or 
work  of  their  ordinary  calling  upon  the  Lord's  4ay»  or  any  part  thereof ;  works 
of  necessity  or  charity  only  excepted.  This  latter  statute  is  still  in  force,*  and 
its  ti*nns  have  been  many  times  judicially  construed  both  in  England  '  and  in 
the  United  States,  where  it  has  been  adopted  by  state  legislatures  wholly  or 
in  part. 

Ib  tlM  Unitci  BtetM.^  Sunday  laws,  or  "  laws  for  the  better  observance  of  the 
l^ord's.  day  "  as  they  are  generally  called,  were  passed  in  most  of  the  colonies,* 
and  they  now  exist  in  practically  all  of  the  states  of  the  Union.'  The  English 
statute  of  39  Car.  11.,  e.  7,  has  been  the  basis  of  the  Sunday  legislation  in  the 
United  State's.  In  manv  of  the  states  it  has  been  substantially  adopted,* 
while  ii>  other  states  Sunday  statutes  are  more  comprehensive  than  the  English 
statute,  although  it  has  been  followed  in  part.* 

V.  Oonbtitittiora:,itt  qt  Swdat  Laws  —  1.  Generally  Valid  as  Police  Regu- 
lations,—  Sunday  laws  are  generally  sustained  as  constitutional  on  the  ground 
that,  since  Sunday  is  a  civil  and  political  institutiqn,  established  for  the  pur- 
pose of  promoting  the  moral  and  physical  well-being  of  society.^P  they  are  within 
the  domain  of  the  police  power  of  the  states.'*  In  asserting  their  unconstitu- 
tionality it  has  been  claimed  that  they  were  in  violation  of  provisions  safe- 
guarding equal  rights,  personal  or  religious  liberty,  or  that  they  took  away 
liberty  and  property  without  due  process  of  law,  but  where  not  so  drawn  as  to 


I.  Fftln  prohibited  by  statute  of  27  Henry 
VI.,  c  5.  Allen  v.  Demitig,  14  N.  H.  133,  40 
Am.  Dec.  179;  Splane  v.  Com.,  (Pa.  1868)  13 
Atl.  Rep.  431. 

%,  Aimiwnneti  prohibited  by  statnte  i  Car. 
I.,  c  1.4  Black.  Com.  53 ;  Allen  v.  Dealing, 
14  N.  H.  133,  40  Am.  Dee.  179. 

5.  Travfllam  ProUMtad.  —  See  the  sUtiite  of 
3  Car.  I.,  c.  I ;  Sandimen  v.  Breach,  7  B.  4c  C. 
96,  14  E.  C.  L.  23. 

i.  Palmer  v.  Snow,  (1900)  i  Q.  B.  735. 

i.  JndioiallrCoutniad  In  England. —  See  infra, 
this  title,  VIII.  Interpretation  of  Statutory 
Prohibitions  and  Exceptions. 

6.  Bmday  laws  Exiitad  In  Moat  vA  Oolrafaf.  — 
Tncker  v.  Weat,  ap  Ark.  389;  Hennington  v. 
State,  90  Ga.  396;  Com.  v.  Dextra,  143  Mass. 
28.  And  see  People  v.  Havnor,  149  N.  Y.  soi, 
5a  Am.  St.  Rep.  707. 

7.  8and»  Lam  E^t  la  ftaoUoaUy  AU  the 
Statai.  —  Johnson  v.  Brown,  13  Kan.  329.  Ajid 
fee  the  statutes  of  the  different  states. 

8.  EngUih  Sutata  BnbitantlaUy  Adoptad  In 
KanyBtate*.  —  In  Eden  v.  Peoi^e,  161  111.  301, 
■  52  Am.  St.  Rep.  365,  the  court  says  that  the 

statute  of  29  Car.  II.  "  has  been  substantially 
adopted  by  the  legislatures  of  many  of  the 
states  in  the  Union,"  but*  not  by  the  legiilature 
of  Illinois. 

9.  floma  ttftta  Statntaa  Xm*  Gomprahanilve.  — 

Bums  V.  Moore,  76  Ala.  343,  52  Am.  Rep.  332 ; 
O'Donnell  v.  Sweeney,  5  Ala.  467,  39  Am.  Dec. 
336;  Eden  v.  People,  161  111.  301,  52  Am.  St 
Rep.  365 ;  Miller  v.  Lj^nch,  38  Miss.  346 ;  Reeves 
V.  Butcher,  31  N.  J.  L.  224;  Kepner  v.  Keefer, 
6  Watts  (Pa.)  233,  31  Am.  Dec.  460. 

10.  Sunday  a  Civil  loititiition,  —  See  supra, 
Definitions  —  Sunday  —  In  Law. 

II.  mtUn  Sonata  of  PbUm  rv^v  —  United 
States.  —  Soon  Hing  v,  Crowl^,  113  U.  S,  703 ; 


Petit  V.  Minnesota,  177  U.  S.  164;  Swtm  v. 
Swann,  21  Fed.  Rep.  299. 

Georgia.  —  Hennington  v.  State,  90  Ga.  39$. 

Kansas.  —  State  v.  Kesbit,  8  Ki^n.  App.  104. 

Kentucky.  —  Ucgowan  v.  Com.,  a  Uet. 
(Ky.)  3. 

LoM'Wono.  —  State  v.  Bott,  31  La.  Ann.  633, 
33  Am.  Rep.  224;  State  v.  Judge,  39  La.  Ann. 
132;  State  V.  Gelpi,  48  La.  Ann.  Sao. 

Michigan.  —  People  v.  Belief,  99  Mich.  151, 
41  Am.  St.  Rep.  589. 

Minnesota.  —  Sute  v.  Liidwtg,  21  Minp.  4q6 ; 
State  V.  Petit,  74  Minn.  376. 

New  Jersey.  —  State  v.  Morris  Coon^,  36 
N.  J.  L.  72,  13  Am.  Rep.  422. 

Oregon.  —  Ex  p.  Northnip,  41  Oregon  489. 

South  Carolina.  —  Charleston  v.  Ben]ami|i,  2 
Strobh.  L.  (S.  Car.)  508,  49  Am.  Dec.  608; 
Columbia  f.  Duke,  2  Strobh.  L.  (S.  Car,)  330. 

Texas.  —  £;r  p.  Sundstrom,  25  Tex.  App.  133 ; 
Bx  p.  Kennedy,  43  Tex.  Crjm.  148. 

Utah.  —  State  v.  Sopher,  25  Utah  3181  95  Aff- 
SL  Rep.  845- 

Virginia.  —  Korfolk,  etc.,  R.  Co.  v.  Com.,  p3 
Va.  749,  57  Am.  St.  Rep.  837. 

Washington.  —  State  v  Nichols,  a8  Wa«h. 
628. 

West  Virginia.  —  State  v.  Baltimore,  etp.,  B. 
Co.,  24  W.  Va.  783,  49  Am.  Rep.  990. 

See  also  die  title  Police  Poweb,  voL  as,  p. 
9»9- 

Snnday  Btatntes  Prahibitlag  Bunniiig  ^  laUr- 
•tata  Traiaa  have  been  attacked  as  unconstitu- 
tional on  the  ground  that  they  affect  interstate 
i:ommerce,  which  is  within  the  domain  of  Con- 
gress, but  they  are  usually  held  constitutional 
as  proper  police  regulations,  notwitbstandjog 
the  general  power  of  Congress  Over  interstate 
commerce.  See  the  title  Ihtbrstati  Cokkebci;, 
vol.  17,  p.  97.  , 
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btt  objectionable  at  claat  legislation,  tbey  have  been  sustained  f^lmost  without 
exception.* 

2.  When  Directed  A^ainit  Particular  Oocapatiou  —  PrfUUUen  of  ;Ab«r  and 
^am  Otawnilf.  —  The  authorities  are  agreed  that  Sunday  statutes  prohibiting 
labor  and  business  generally,  except  works  of  necessity  or  charity,  are  constitu- 
tional as  being  within  the  domain  of  the  police  power  of  the  states.' 

StaUttN  PMlilUtlBg  tilt  ToUtwinff  of  fvtbni$r  Qo«ap»tt*«i  on  Sunday  have  been 
attacked  as  class>  legislation.  By  the  weight  of  authority,  however,  they  are 
held  not  to  be  unconstitutional  on  that  ground,'  provided  they  operate  upon 
every  member  of  the  particular  occupation.*  And  it  makes  no  difference,  as 
regards  constitutionality  of  the  statutes,  whether  the  particular  occupation  is 
expressly  prohibited,*  or  whether  it  is  impliedly  prohibited  under  a  general 
statute  of  prohibition  excepting  from  its  operation,  however,  certain  named 
occupations,  but  not  the  particular  occupation>*   But  there  is  some  authority 

1.  SnaUiatd  Almmt  Wlthmit  XzMption.  —  In 

People  V.  Havnor,  149  N,  Y,  195,  5a  Am.  St. 
B^-  707.  the  oourt  said :  "  Susdajt  statutH 
buTc  been  msuined  m  coastitvtioiu}  almost 
without  exception,  the  most  notable  inattnce  to 
the  contrary,  Es  p.  Newman,  9  Cal.  502,  decided 
hy  a  divided  court  in  an  early  day  In  California, 
having  been  subsequently  overruled  by  the 
courts  of  that  state."  See  also  Brayer  v.  State, 
loaiTeiiii.  no. 

PnracesMflillT  Attsdud  u  IMug  in  TlelMion 
tf  Ooastitntlonaii  FnvliloBs  Sattoffurdlnff — 

Equal  rights:  Ex  p.  Nortbmp,  41  Oregon 
489. 

Ptrsonal  liberty:  Sut«  v.  Powdl,  58  Ohio  St 
3>4- 

Rtligious  liberty:  Ex  p.  Burke,  59  Cal.  6,  43 
Am,  Rep.  231 ;  State  v.  Judge,  39  La.  Ann.  132 ; 
Judefind  v.  State,  78  Md.  510;  State  v.  Powdl. 
58  Ohio  St 

Due  process  of  law:  Bx  p.  Jentzscb,  us  Cal. 
471 ;  State  V.  Judge,  39  La.  Ann-  132;  Judefind 
V.  State,  78  Md.  510;  People  v.  Bellet  99  Mich. 
151,  41  Am.  St  Rep.  589;  people  v.  Havnor, 
149  N.  y.  19s,  52  Am.  St  Rep.  707;  Ex  p. 
Northrup,  41  Oregon  489;  State  r.  Sopher,  25 
Utah  318,  9S  Am.  St  Rep.  843  ;  State  v.  Nichols, 
28  Wash.  628. 

S.  O«nflral0tatatMConitltatl«nalbyJUlAntlwr- 
ittw. —  Eden  V.  People,  161  III.  296,  52  Am. 
St  Rq>.  365;  State  v.  Sopher,  25  Utah  318, 
95  Am.  St  Rep.  845.  And  see  Ex  p.  Wester- 
field,  55  Cal.  550,  36  Am.  Rep.  47;  Bx  p. 
Jentzsch,  112  Cal.  468.  See  au^a,  V.  i.  Gen- 
erally Valid  as  Police  Regulations. 

In  Eden  v.  People,  161  III.  296,  52  Am.  St 
Rep.  365,  the  court  says :  "  If  the  public  wel- 
fare of  the  state  demands  that  all  business  and 
an  ^MboT  of  ereiy  deieriptlon,  except  worfca  of 
necesaity  and  charity,  should  cease  on  Sunday, 
the  first  day  of  the  week,  and  that  day  should 
be  Inpt  as  a  day  of  rest,  the  legislature  has 
the  power  to  enact  a  law  requiring  all  persons 
to  refrain  from  their  ordinary  callings  on  that 
day.  All  will  then  be  placed  on  a  perfect 
equality,  and  no  one  can  complain  of  an  un- 
just discrimination." 

7«nou  OhMTTlBC  Samfh  Dn^  u  fchh»dL — 
Sarli  statutes  are  constitutionu.  though  they 
make  no  exception  in  favor  of  persons  observ- 
ing the  seventh  day  of  the  week  as  the  Sabbath. 
Frolickstein  v.  Mobile.  40  Ala.  725  ;  Scales  v. 
State,  47  Ark.  476.  S8  Am.  Rep.  768;  Com. 
V.  Has,  122  Mass.  40;  Com.  v.  Wolf,  3  S.  & 


R.  (Pa.)  48;  Specht  v.  Com.,  8  Pa.  St  312,  49 
Am.  Dec.  518;  Society,  etc.,  v.  Com.,  52  Pa.  St 
US,  91  Am.  pec  139;  Charleston  v.  Benjamin, 
2  Strobb.  L.  (S.  Car.)  508,  49  Am.  Dec.  608; 
Columbia  v.  Duke,  2  Strobb.  L.  (S.  Car.)  530; 
Parker  s>.  SUte,  16  Lea  (Tcnn.)  476. 

3.  Rot  Clui  Ugls|»tt#ii.-~  Theisen  v.  McDavid, 
34  Fla.  440;  People  v.  Bellet  99  Mich.  151,  41 
Am.  St  Rep.  S89;  People  v.  Havnor,  149  N.  Y. 
195,  53  Am.  St  Bap.  707;  People  v.  Hagan, 
(Supm.  Ct  Spec.  T.)  36  Misc.  (N.  Y.)  349; 
Sutc  V.  Powdl,  58  Ohio  St  324 ;  Ex  p.  NorA- 
rap.  41  Oregon  489 :  Breyer  v.  State,  102  Teiia. 
103;  Nashville  v.  Lisck.  la  Lea  (Tenn.)  409; 
State  11.  Nichols,  28  Wash.  628.  ov§mMng 
Tacoma  v.  Krech,  15  Wash.  296. 

4.  Moat  Apply  to  Whole  Class.  — In  Bx  p. 
Northrup,  4i*Or«gon  489,  the  court  said :  "  If 
the  act  operates  alike  upon  every  individual  of 
the  data,  its  validiiy  cannot  be  made  to  d^nd 
upon  whether  or  not  all  pereona  are  prohibited 
from  doing  any  aeeular  budneti  or  lebor  on 
Sunday." 

A  statute  prohibiting  any  one  engaged  in  the 
business  of  a  barber  from  keeping  open  his  bath- 
rooms on  Sunday  applies  to  part  only  of  a  dass 
cngage<^  in  letting  bathrooms,  and  is  unconsti- 
tutional as  being  class  legislation.  Ragio  v. 
State,  86  Tenn.  272. 

Tteejtlig  MtMbm  of  luBe  Obn  U  VUmmi 
KooalltiN.  —  The  caae  of  People  v.  Havnor,  149 
N.  Y.  19s,  52  Am.  St  Rep.  707.  goes  to  the  ex- 
treme of  sustaining  a  law  against  Sunday  bar- 
bering  which  contains  an  exception  in  favor  of 
barbering  in  the  city  of  New  York  and  the  vil' 
lage  of  Saratc^a  Springs  until  the  hour  of  one 
o'clock  Sunday  afternoon. 

5.  StatntM  lipreidy  ProUUttn^  Barbsring 
OaumntleBal.  —  People  v.  Bellet,  99  Mich. 
151,  41  Am.  St  Rep.  589;  People  v.  Havnor,- 
149  N.  Y.  195.  52  Am.  St  Rep.  707:  Ex  p. 
Northrup,  41  Oregon  489. 

In  Tennessee,  where  all  persons  are  prohibited 
fH>m  carrying  on  business  on  Sunday  under  a 
penalty,  a  statute  has  been  held  constitutional 
which  prohibiti  barbering  under  a  heavier 
penalty.    Breyer  v.  State,  lae  Tenn.  t03. 

WatntM  ScpriMlr  rnUbftUf  BaaebaU  Ttoy- 
iBf  OoutttotUul.  —  State  v.  Powell,  58  Ohio 
St  324;  State  v.  Goode,  5  Ohio  Dec.  281,  5 
Ohio  N.  P.  179. 

S.  FartianUr  OonpatleB  Impliedly  TrehlUted, 
—  In  State  v.  Sopher,  25  Utah  318,  95  Am.  St 
Kep.  845,  it  was  bdd  that  a  statute  prohibit- 
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to  the  effect  that  statutes  prohibiting  the  following  of  particular  occupations, 
arbitrarily  selected,  where  there  is  no  general  statute  of  prohibition  affecting 
all  classes,  are  unconstitutional.* 

Doolwing  Vhftt  At*  Wot  OtaqatiOM  at  HHwalty  ud  Okarllr.  —  A  statute  declaring 
that  a  certain  occupation  is  not  a  work  of  necessity  or  chanty,  as  a  matter  en 
law,  is  not  unconstitutional  as  being  class  legislation ;  although  the  question 
whether  or  not  other  occupations  are  works  of  necessity  and  charity  is  one 
of  fact  * 

3.  Exoeptions  of  Persons  ObHTTing  Seventh  Bay.  —  Sunday  statutes  excepting 
from  their  operation  of  prohibition  whoever  conscientiously  believes  that  the 
seventh  day  of  the  week  ought  to  be  observed  as  the  Sabbath,  and  actually 
refrains  from  secular  business  and  labor  on  that  day,  are  not  unconstitutional 
as  discriminating  between  religious  sects.* 

4.  Act  Embracing  Here  than  One  Snigect.  —  Sunday  statutes  must,  of  course, 
comply  with  constitutional  provisions  forbidding  statutes  to  embrace  more 
than  one  subject.* 

TL  KuinciFAL  Obdihavobs  —  in  OmanL  —  Ordinances  passed  for  the  regu* 
lation  of  Sunday  by  virtue  of  statutes  granting  to  municipalities  express  or 
implied  authority  to  regulate  Sunday  are  sustained  where  they  are  within  the 
scope  of  the  delegated  power.* 

shall  not  be  deemed  a  work  of  necessity  or 
charity." 

8.  SUtntM  Ezamptliig  Fmoiu  Obstrritig  th« 
Serenth  Day  ai  Sabbath  CoutitatleiiaL  —  Johns 
V.  State,  78  Ind.  33a,  41  Am.  Rep.  577;  People 
o.  Beliet,  99  Mich.  151,  41  Am.  St.  Elep.  589. 
But  see  cmlra  Shrev^wrt  v.  Levy,  aS  La.  t^sok. 
671,  31  Am.  Rep.  553,  ditapprovtd  in  People  v. 
Bellet,  99  Mich.  151,  41  Am.  St.  Rep.  589. 

Sxosptlng  Kamban  «f  Same  Class  Who  Obsem 
Another  Day  as  Sabbath.  —  In  People  c  Bellet, 
99  Mich.  151,  41  Am.  St.  Rep.  589,  a  statute 
was  held  constitutional  which  prohibited  bar- 
bers from  carrying  on  their  business  on  Sunday, 
but  excepted  from  its  prorisioa  those  barbers 
who  observed  another  day  as  the  SaUwth  and 
actually  refrained  from  labor  on  that  day. 

4.  Statntes  Knst  Not  Embraoe  Mora  thaa  Om 
Bnbjeot.  —  In  Ragio  v.  State,  86  Tenn.  273,  a 
statute  was  held  unconstitutional  which  em- 
braced two  subjects,  to  wit,  "barbering"  and 
"  bathing." 

ft.  foaday  Ordlnaaee  ^tUn  80^  af  Delated 
Fmnr  Talfd. —  Penniston  v.  Newman,  117 
Ga.  700;  McPberaon  v.  Chdwnse,  114  lit 
46,  55  Am.  Rep.  857,  15  III.  App.  313;  Bax- 
ter's Petition,  R.  I.  13;  State  v.  Langston, 
88  N.  Car.  693;  Canton  t>.  Nist,  9  Ohio  St. 
439;  Nasfaville  v.  Linck,  la  Lea  (Tenn.)  499; 
Angerhoffer  v.  State,  15  Tex.  App.  613;  Flood 
V.  State,  19  Tex,  App.  584;  Bohmy  v.  State,  at 
Tex.  App.  597 ;  Ex  p.  Ginnochio,  30  Tex.  App. 
584.  And  see  the  titles  ImoxtcATiira  Liovobs, 

vol.  17,  pp.  38a,  387;  OrDIHANCU,  vol.  31,  p. 

943' 

Bseorlng  Health  and  Bamevlnff  Halsaaeea. — 

Power  given  to  a  municipality  '"to  make  regu- 
lations to  secure  the  general  health  of  the 
inhabitants,  and  to  prevent  and  remove  nui- 
sances," does  not  autiiorue  Sunday  ordinances. 
Nashville  v.  Linck,  la  Lea  (Tenn.)  499, 

tamaiag  Haalth,  P<aae,aad  ^frorawt  of  Cl^. 
—  Power  to  pass  orcUnanccs  to  secure  the 
health,  peace,  and  improvement  of  a  city  doea 
not  authorize  an  ordinance  to  prohibit  the  keep- 
ing open  Qf  storea  and  shops  on  Sunday.  Cor- 
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ing  the  keeping  open  of  any  place  of  business 
for  the  purpose  of  transacting  business  was 
constitutional,  notwithstanding  a  subsequent 
statute  excepted  from  its  operation  hotels, 
boarding  bouses,  baths,  taverns,  livery  stables, 
retail  dnigstorea,  and  such  manufacturing  estd>- 
lishments  as  were  usually  kept  in  constant  opera- 
tion; and  that  a  barber  was  subject  to  its 
provision. 

In  State  v.  Nichols,  28  Wash.*628,  a  person 
keeping  open  a  store  on  Sunday  for  the  pur- 
pose of  selling  goods,  wares,  and  merchandise 
was  held  liable  under  a  statute  prohibiting  the 
doing  of  business  generally,  but  excepting  from 
its  operation  hotels,  dmgstores,  livery  stables, 
and  uodertakers.  The  statute  was  attacked 
as  class  legislation. 

1.  Btatntai  Prohibiting  Partlenlar  OeenpatioQS 
Unoonstltntional.  —  In  Eden  v.  People,  16)  111. 
396,  52  Am.  St  Rep.  365,  the  court  says: 
"  When  the  legislature  undertakes  to  single  out 
one  class  of  labor,  harmless  in  itself,  and  con- 
demns that  and  that  alone,  it  transcends  its 
legitimate  powers." 

Btatatai  ProMMtliy  Barbarlu  n  Sondi^  Vn* 
•onstitntlonal.  —  Bx  p.  Jentrsch,  ita  Cal.  468; 
Eden  v.  People,  161  111.  296,  53  Am.  St.  Rep. 
365  ;  State  v.  Granneman,  132  Ho.  336 ;  Tacoma 
V.  Krecb,  15  Wash.  396,  ovtrmled  in  State  v. 
Nichols,  38  Wash.  628. 

Where  the  Oonititatlon  Providas  that  the  Le^ 
lalatnra  Shall  Not  Fbm  Looal  or  ^teslal  Lawa 
the  violation  of  which  ii  punishaUe  as  a  mis- 
demeanor, a  statute  making  it  a  misdemeanor 
to  engage  in  the  business  of  baking  for  the  pur- 
pose of  sale  for  certain  hours  on  Sunday  is  un- 
constitutional as  being  a  special  law.  Ex  p. 
Westerfield,  55  Cal.  550,  36  Am.  Rep.  47. 

S.  Statate  Cenititational  Daolarlnf  Ooonpatioa 
Rot  One  of  Nanasal^  or  Obarl^.  —  State  v.  Petit, 
74  Minn.  376,  177  U.  S.  164.  And  see  State  v. 
Nichols,  28  Wash.  633. 

In  State  v.  Petit,  74  Minn.  376,  a  statute 
was  held  constitutional  which  provided  that 
"  keeping  open  a  barber  shop  on  Sunday  for 
the  purpose  of  cutting  hair  and  shaving  beards 
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Xttit  Hot  Confliot  vlth  SUtatot.  —  A  Sunday  ordinance  must  not  conflict  with  a 
statute  of  the  state  on  the  same  subject  unless  a  clear  intent  is  shown  on  the 
part  of  the  legislature  to  delegate  the  power  to  make  such  an  ordinance  not- 
withstanding the  state  statute  on  the  same  subject.^ 

Vn.  BULM  or  ComBVOTiov  or  Bvvdat  Laws~1.  Id  G«n«ral  —  ttatntoi 
Bt— itt*V  —  Sunday  statutes  are  usually  considered  remedial,  and  are  construed 
liberally  to  the  end  that  the  purpose  for  which  they  are  passed  may  be  attained.' 

BtatatM  FoBftL  —  But  there  are  a  few  authorities  that  have  considered  Sun- 
day statutes  penal  and  have  given  them  a  strict  construction.' 

2.  ^Qidem  Oenerii  —  u  eoooni.  —  The  rule  of  construction,  that  where 
particular  words  of  a  statute  are  followed  by  general,  the  general  words  are 
restricted  in  their  meaning  to  objects  of  a  like  kind  with  those  specified,^  has 
been  applied  in  construing  Sunday  statutes. 

"Othor  Fonoa  Whatsooror,"  following  the  words  "tradesman,  artificer,  workman, 
laborer,"  in  the  Engli^  statute  of  29  Car.  11.,  c.  7/  means  persons  ejusdem 
gmeris  with  those  before  mentioned.' 


▼tUit  V.  Carlile,  10  Oregon  1391  45  Am.  Rep. 
134. 

Powor  to  Bogulkte  OvtaU  OoompttioiB  impUeo 
power  to  pass  ordinances  prohibitinc  the 
doing  of  bosincM  on  Sundij  by  peraona  pnr- 
laiag  those  occapations.  Nashville  v.  Lind^ 
14  Lea  (Tenn.)  499- 

lofilitlon  of  CoDTSBionoo  of  OltiMni. —  The 
power  to  pass  ordinances  necessary  for  the 
convenience  of  the  citizens  of  the  municipality 
implies  a  power  to  pass  ordinances  prohibiting 
a  particular  dasi  of  persons  from  doing  bosl- 
oess  on  Sunday.  Nashville  v.  IMlA,  12  Lea 
(Tenn.)  499- 

1.  Ordlnanoas  Knot  Vot  Coafltet  with  Itate 
•tatataa.  —  Sute  v.  Welch,  36  Conn.  215 ;  Loeb 
V.  Attica,  83  Ind.  175,  43  Am.  Rep.  494 ;  State  v. 
Langston,  88  N.  Car.  69a;  Angerboffer  v. 
Sute,  IS  Tex.  App.  613  ;  Flood  v.  State,  19  Tex. 
App.  $84;  Watson  v.  State,  »i  Tex.  App.  598. 

OliiMMi  PraUUtlag  Sale  of  XiqwiT  on  Sandar 
held  in  conflict  with  general  statute  on  same 
mliject,  there  being  no  clear  intent  shown  to 
delegate  the  municipality  power  to  legislate  on 
that  subject.  State  v.  Langston.  88  N.  Car. 
693.  And  see  the  title  Intoxicating  Liquobs, 
vol.  17,  p.  382. 

OrdlBaaeo  Containing  Ho  Xxaeptloni  has  been 
hdd  to  be  in  conflict  with  a  statute  makii^ 
exertions  in  favor  of  worki  of  necessity  or 
diarity  and  persons  observing  some  other  day 
as  the  Sabbath.  Canton  v.  Nist,  9  Ohio  St. 
439;  Strauss  v.  Conneaat,  23  Ohio  Cir.  Ct. 
320. 

All  Hoaeasaiy  PoUoo  Ordinanoes.  —  Power  to 
"  pass  and  enforce  all  necessary  police  ordi- 
nances "  implies  power  to  prohibit  persons 
Iteeping  open  their  places  of  business  on  Sun- 
day for  the  purpose  of  vending  goods,  wares, 
and  merchandise,  and  the  ordinance  does  not 
infringe  the  statute  which  goes  only  to  the 
extent  of  forbidding  such  labor  on  Sunday  as 
"  disturbs  the  peace  and  good  order  of  society." 
McPherson  v.  Chebanse,  114  111.  46,  55  Jim. 
Reo.  8s7,  IS  III.  App.  311. 

t.  Soaday  Statntos  Bomsdlal  and  Uborallr  Ooa* 
atraod.  —  Rex  V.  Younger,  5  T.  R.  449 ;  Smith  v. 
Sparrow,  4  Bing.  84,  13  E.  C  L.  351 ;  Williams 
V.  Paul,  6  Bing.  653,  19  E.  C  L.  19a;  Fennell 
V.  Ridler,  s  B.  ft  C  406,  11  ^  C.  L.  adi; 


Tucker  v.  West,  29  Ark.  400 ;  Scammon  v.  Chi- 
cago, 40  IlL  149;  Towle  V.  Larrabee,  a6  Me. 
469;  Smitik  V.  Wilcox,  24  N.  Y.  353,  8a  Am. 
Dec.  30a;  Northnip  v.  Foot,  14  Wend.  (N.  Y.) 
348;  People  V.  Hoym,  (N.  Y.  Super.  CL  Spe& 
T.)  so  How.  Pr.  (N.  Y.)  76;  Bmnnett  v.  Clark. 
Sheld.  (N.  Y.)  50a:  Albrecht  v.  State,  8  Tex. 
App.  313. 

In  Johnson  v.  Com.,  aa  Pa.  St.  109,  the  court 
said :  "  Our  duty  requires  us  to  construe  the 
statute  so  as  to  accomfdish  its  purpose,  which 
was  to  enforce  an  obsierranee  of  Stuidajr,  in- 
stead of  obliterating  It." 

5.  ttatatii  Paul  ud  Striotlj  Ooufenad.— 
Flanagan  v.  Meyer,  41  Ala.  136  (bat  see  Reid  v. 
State,  53  Ala.  408,  35  Am.  Rep.  637,  where  the 
court  says,  "  Sunday  laws  must  have  a  reason- 
able interpretation  ")  ;  Myers  v.  State,  i  Conn. 
503 ;  St.  Louis  Agricultural,  etc.,  Assoc  v. 
Ddano,  108  Mo.  317;  Ex  p.  Neet,  iS7  Mo.  527, 
80  Am.  St  Rep.  638 ;  Melvin  v.  Easley,  7  Jonea 
L.  (53  N.  Car.)  356  ;  Bloom  v.  Richards,  a  Ohio 
St.  40s. 

In  Murphy  V.  Simpson,  14  B.  Mon.  (Ky.) 
338,  it  is  said :  "  The  statute  should  not  be 
extended  by  construction  to  embrace  cases  which 
are  not  dearly  within  its  obvious  meaning,  but 
at  the  same  time  it  should  be  fairly  construed 
with  a  view  to  the  accomplishment  of  the  ob- 
jects contemplated  by  the  legislature  in  its 
enactment" 

4,  See  the  titles  Imtbkprbtatioh  and  Con- 
8TIDCTI0N,  voL  17,  p.  d;  Otbbr,  vd.  SI,  p. 

1013, 

B.  See  supra,  this  title.  IV.  Statutory  Regular- 
tioH  in  England  and  the  United  States. 

6.  *' Other  Parson  Whatsoever." — Sandtmsn  v. 
Breach,  7  B.  &  C.  96,  14  E.  C.  L.  33 ;  Rex  v. 
WUtnash,  7  B.  ft  C.  dos,  14  E.  C  L.  100;  Peate 
V.  DIcken,  i  C.  M.  ft  R.  432 ;  Reg.  v.  Silvester, 
10  Jur.  N,  S.  360;  Palmer  v.  Snow,  (1900)  i 
Q.  B.  735.  distingiiishing  Phillips  v.  Innes,  4 
CI.  &  F.  334.  And  see  Atty.-Gen.  v.  Hamilton 
St  R.  Co.,  27  Ont.  49. 

In  Rex  V.  Whitnash,  7  B.  &  C.  596,  14  E. 
C.  L.  100,  the  court,  per  Littledale,  J.,  says: 
"  The  words  '  other  persons '  mean  persons 
ejusdem  generis  with  those  before  mentioned, 
hut  who,  perhaps,  might  not  strictly  be  included 
in  thofe  words." 
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Ouut  of  Lay  Had.  — -  Under  a  statute  prohibiting  horsemclng,  eoek-fighting, 
or  playing  at  cards  or  §fames  of  any  kind,,  on  Sunday,  the  words  "  or  games 
of  any  kind  "  are  limited  to  the  preceding  particular  words  and  do  not  apply 
to  all  games.' 

vxn.  ZvTurufAnov  or  BtAvmiT  VaoMDznonAn  IzomnHiB— l.  In 
Gvneral.  —  The  Sunday  statutes  in  the  various  jurisdictions  must  be  examined 
for  a  full  determination  of  their  scope.  Only  such  statutory  provisions  are 
here  treated  as  have  received  judicial  consideration. 

2.  Acts  Prohibited  —  a.  Labor,  Business,  Work,  or  Employment  — (i) 
In  GfHeral  —  The  English  statute  of  29  Car.  II.  contains  the  words,  "worldly 
labor,  business,  or  work ;  '*  *  and  one  or  more,  and  often  all,  of  these  words 
appear  in  the  statutes  of  the  different  states.  In  several  states  the  words  used 
are,  "  worldly  employment  or  business." 

*'£abor,  BubuM,  or  W»rk,"  as  used  in  Sunday  statutes,  when  not  restricted  by 
the  words  "  ordinary  calling,"  •  comprehend  within  their  prohibition  all  acts 
of  a  secular  nature  belonging  to  or  connected  with  ordinary  business  or  common 
worldly  affairs,  although  they  might  not  fall  within  the  line  of  the  daily  busi- 
ness or  occupation  In  which  a  person  happened  to  be  employed.^ 

"  U!^"  M  "  w«*,"  —  The  words  "  labor  "  and  "  work/'  as  uaed  in  SMO^ay 
statutes  prohibiting  "labor"  or  "labor  or  work,"  have  been  held  not  to  pro- 
hibit the  malting  of  contracts  on  Sunday,*  unless  of  course  the  subject-matter 
of  the  contract  is  Sunday  labor  or  work.*  But  there  is  some  authority  hold- 
ing that  the  making  of  Sunday  contracts  is  "  labor "  within  the  meaning  of 
the  statuted.^    The  words  **  labor  "  or  "  labor  or  work  "  have  also  been  held  to 


1.  9tmm  at  kaj  Kind. —  St.  Louis  Agricul- 
tural, etc..  Assoc.  V.  Delano,  108  Mo,  317, 
a^rming  37  Mq.  App.  284,  and  overruling  State 
V.  Williams,  35  Mo.  App,  541 ;  p.  Neet,  157 
Mo.  537,  80  Am.  St.  Rep.  638,  holding  that  bate 
ball  could  not  be  classified  among  the  games 
tnentioned  in  the  statute. 

t.  "Worl^"  ejctends  to  the  three  substan- 
tives, "  labor,  business,  or  work."  Hex  v. 
Whitnash,  7  B.  &  C  60a,  14  E.  C.  L.  100. 

Lftbor. — See  La«ok— Lasobxi,  ▼oL  18,  p. 
71- 

BniinsM. —  See  Bdsiiibss,  voL  5,  p.  71. 
Work.  —  See  Work. 

Xnpleyvwnt.  —  See  Employ  —  Ehployvi  — 

EUPLOYUENT,  vol.  II,  p.  I. 

8.  See  infra,  this  section,  (a)  Within  Ordi- 
nary Calling, 

4.  Bennett  v.  Brooks,  g  AHen  (Mass.)  ti6. 

Gontraots  of  Baonlar  Vatnrs  Prohibited.— Ben- 
nett V.  Brooks,  9  Allen  (Maaq.)  118. 

But  see  Geer  v.  Putnam,  10  Mass.  312,  where 
it  was  held  that  the  making  of  a  promissory  note 
on  Smday  was  valid.  Tbis  ease  wt|s  criticistd 
in  Allen  v.  Demlng,  14  K.  H.  133,  40  Am.  Dec. 
179. 

A  Marriage  Oontrsot  is  neither  labor,  busi- 
ness, nor  work  in  the  sense  in  which  these 
words  are  used  in  the  statutes.  Bennett  v. 
Brooks,  9  Allen  (Mass.)  118,  And  see  Bloom 
V.  Richards,  a  Ohio  St.  401. 

tomitlm  of  VUl  is  neltiier  labor,  business, 
nor  work  within  the  meaning  of  the  statutes, 
Bennett  V.  Brooks,  9  Allen  (Maas.)  118;  George 
V.  Geoige,  47  N.  H.  37.  And  see  Bettenman's 
Appeal,  55  Pa.  St  183 ;  Weidmaa  v.  Marsb,  4 
Pa.  L.  J.  Rep.  401,  »  Am.  L.  J.  408. 

B.  KaUns  of  Oontnots  ITot  "  Labor  " ///»- 
Hoif.  —  Richmond  v.  Moore,  107  lit  439,  47  Am. 
Rep.  445- 


KentHcky.  —  B^&y  v.  Catlett,  13  B.  Mon.  (Ky.) 
535  ;  Rioe  V.  Com.,  3  Bush  (Ky.)  14;  Watts 
V.  Com.,  5  Bush  (Ky.)  309 ;  Prather  v.  Harlan, 
6  Bush  (Ky,)  187;  Dohoaer  v.  Dohoney,  7 
Bush  (Ky.)  33|. 

Nefnufto.  —  floracek  v.  Keebler,  5  Neb.  355 ; 
Fitsgerald  v.  ^drews,  15  Neb.  53. 

JV«p  KoH^.  —  Boynton  v.  Page,  13  Wend.  (N. 
Y.)  435;  Watts  V.  Van  Ness,  i  Hill  (N.  Y.) 
76;  Greenbury  v.  Wilkins,  (C,  PI.  Spec.  T.)  9 
Abb.  Pr.  (N.  Y.)  306,  not*;  Smith  v.  Wilcox, 
S4  N.  Y.  353,  $2  Am.  Dec  303 ;  Merritt  v.  Earle, 
29  N.  Y.  130,  86  Am,  Dec.  393. 

OMo.  —  Bloom  V.  Richards,  3  Ohio  St.  387. 

Tennessee.  —  Knoxville  v.  Kncixvillc  Water 
Co.,  107  Tenn.  647. 

Washington.  —  Main  v- Johnsoii,  7  Wash.  331. 

And  see  Holden  v.  O'Brien,  86  Minn.  297, 
which  holds  that  the  statutory  words  "all 
labor  "  include  all  classes  of  business  or  york, 
but  do  not  prohibit  the  casual  execution  and 
deliv^y  of  promissoiy  notes  on  Sunday. 

KaUag  of  Goatraots  Hot  **  Ubor  or  WoA."  — 
Johnsm  v.  Brown,  13  Ran,  529;  Birks  v. 
French,  at  Kan.  338;  More  v,  Clymer,  12  Mo. 
App.  14  ;  Glover  v.  Cheatham,  19  Mo.  App.  656  ; 
Said  V.  Stromberg,  55  Mo.  App.  438;  Kaufman 
V.  Hamm,  30  Mo.  387;  Roberts  v.  Barnes,  137 
Mo.  415,  48  Aip.  St.  Rep.  640,  axplaining  Gwinn 
v.  Simes,  61  Mo.  335. 

6,  Ooatnwt  for  SoBday  ]tebor  or  Woik,  — 
Smith  V.  Wilcox,  34  N.  Y.  353,  83  Am.  Dec 
303;  Merritt  v-  EUrle,  29  N-  Y.  115,  86  Am. 
Dec.  392 ;  Boynton  v.  Page,  13  Wend.  (N.  Y.) 
A35 ;  Watts  V.  Van  Ness,  i  Hill  (N.  Y.)  76. 
And  see  infra,  this  title,  IX,  2.  To  Perform 
Something  on  Sunday  Prohibited  by  Statute, 

7.  KaUnR  of  Oontraota  H«ld  "Ubor."  — 
Tucker  v.  West,  39  A,Tk  400 ;  Stewart  v.  Davis, 
31  Aric.  530,  35  Am.  Rep.  576 ;  Quarles  v.  States 
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prohibit  barbering,'  trading,  bartering,  selling  or  buying  goods,  wares,  or  mer- 
chandise,* managing  a  theatre ;  •  but  they  have  been  held  not  to  prohibit  hunt- 
ing,'* gaming,'  business  meetings  of  benevolent  societies,*  acting  by  profes- 
sional actors,'  or  filing  an  application  to  purchase  school  lands  In  general  land 
office.'* 

"  BniiiMM,"  as  used  in  Sunday  statutes  prohibiting  "  business  "  or  "  business 
of  secular  calling,"  •  includes  the  making  of  contracts.*'  It  has  also  been  held 
to  include  the  obtaining  of  signatures  to  a  petition  of  taxpayers.^* 

The  Wordi  "  Worldly  Bmplofmuit  or  BoiIimm,"  as  used  in  Sunday  statutes,  are  very 
comprehensive,  and  the  effect  of  them  is  to  annul  every  transaction  which  if 
performed  on  a  week  day  would  be  enforceable  in  a  court  of  justice.**  They 
include  the  making  of  Sunday  contracts,**  the  publishing  of  a  newspaper,'*  the 
selling  of  soda  water,  even  by  a  restaurant  keeper,  when  not  done  in  connec- 
tion with  meals,**  the  keeping  open  of  a  public  library  on  Sunday,**  and  the 
driving  of  a  public  conveyance ;  **  but  they  have  been  hefd  not  to  include 
traveling  on  Sunday,**  drunkenness,  swearing,  and  disorderly  conduct,**  or  an 
engagement  to  marry.** 

(2)  Within  Ordinary  Calling — (a)  la  eounL  —  Under  the  statute  of  29 
Car.  II.  »nd  statutes  following  It,**  the  worldly  labor,  business,  or  work  pro- 


55  Ark.  to;  Reynolds  v.  Stcrensoa,  4  Ind.  6tg; 
Linlc  v.  Demmens,  7  Bladcf.  (Ind.)  479;  Btnla 
V.  Werts,  13  Ind.  203;  Bryan  v.  Watson,  127 
Ind.  43;  Sayre  v.  Wbeeler,  31  Iowa  112,  32 
Iowa  559;  Miller  p.  Lync±,  38  Miss.  346. 

1.  BarlwrlBf  is  "  labor."  State  v.  Frederick, 
45  Ark.  348,  55  Am.  Rep.  555;  Sute  v,  WcUott, 
54  Mo,  App.  jto;  State  v.  Grannenian,  13a  Mo. 
326. 

S.  Bmlniii  af  TndljuF,  BwtaHsg.  MUag,  9s 
Bajiw  Goods,  Www,  n  ItardLudiM  »  "  common 

latx>r.     Cincinnati  v.  Rice,  15  Ohio  aa|. 

S.  Xan«(ing  ft  Tliofttrtis  "laboring."  Qnarles 
v-  State,  55  Ark.  10. 

4.  Hunting  is  not  "  work  or  labor."  State  v. 
Carpenter,  62  Mo.  S95< 

5.  darning  is  not  "  common  labor,"  State  v. 
Conger,  14  Ind.  396. 

6.  Budnon  Xsetingi  ef  Bmmlnt  SooletUi 
are  not  "  labor."  People  v.  Young  Men's  Father 
Mathew  Benev.  Soc,  65  Barij.  (N.  Y.)  357. 

Beinstatoment  9f  Kembar  in  Bmoflt  Sodo^ 
on  Sunday  is  not  "  work  or  labor."  Frame  v. 
Sovereign  Camp,  etc.,  67  Mo.  App.  127. 

7.  Aoting  at  Theatrioal  Parfonoaneo  is  not 
"laboring.^    Wtrth  v.  Calhoun,  64  Keb.  316. 

I.  Filing  AppUoatloB  to  Fardiasa  Sdiool  Land 
in  general  land  office  is  not  "  labor."  Stef^na 
V.  Porter,  39  Tex.  Civ.  App.  556. 

9.  See  Allen  v.  Deming,  14  N.  H.  133,  40 
Am.  Dec.  179 ;  Varney  v.  French,  19  N.  H.  J33 ; 
Smith  V.  Foster,  41  N.  H.  315. 

"  Secular  calling "  is  different  from  "  ordi- 
nary calling."  Smith  v.  Foster,  41  N.  H.  215. 
And  see  infra,  this  section,  (3)  Within  Ordi- 
nary Catling. 

10.  KakfBf  Of  Ooatnati  U  '*  Bulnm  »—  Eng- 
land. —  Rex  V.  Whitnasfa,  7  B.  &  C  596,  14  E. 
C.  L.  100. 

Alabama.  —  O'Donnell  v.  Sweeney,  s  Ala.  470, 
39  Am.  Dec.  336 ;  Tamplin  v.  Still,  77  Ala.  374. 

Connecticut.  —  Fox  v.  Abel,  2  Conn.  548 ; 
Finn  v.  Donahue,  35  Conn.  216;  Greathead  v. 
Walton,  40  Conn.  335 ;  Wight  v.  Geer,  1  Root 
(Conn.)  474* 

Ctorgio.  —  Doroug^  v.  Equitable  Mortg.  Co.. 
(Ga.  1903}  45  S.  E.  Rep.  as. 


Kansas. — Jt^son  v.  Brown,  13  Kan.  529. 
Maine.  —  Meader  v.  White,  66  Me.  90,  22  Am. 
Rep.  551 ;   Bar  Harbor  First  Nat.  Bank  v. 
Kingsley,  84  Me.  iii;  Bridget  V.  Bridges,  93 

Me.  557. 

Michigan.  —  Adams  v.  HamcU,  a  Dou^. 
(Mich.)  73.  43  Am.  Dec  45S- 

Nev!  Hampshire.  —  Allen  v.  Deming,  14  N. 
H.  133,  40  Am,  Dec.  179;  Varney  v.  French,  19 
N.  H.  233;  Smith  v.  Foster,  41  N.  H.  215. 
OittO.  —  Bloom  V.  Richards,  2  Ohio  St.  3S7. 
Pennsylvania.  —  Berrill  v.   Smith,  2  Miles 
(Pa.)  402. 

Vermont.  —  Lyon  v.  Strong,  6  Vt.  219;  Love- 
joy  V.  Whipple,  18  Vt.  379t  46  Am.  Dec.  157. 

Wisconsin.  —  Troeivert  v-  Decker,  51  Wis.  46, 
37  Am.  Rep.  808. 

■eUlag  Ooodl  is  business.  Penniston  v.  New- 
nan,  117  Ga.  700. 

11.  Petittonof  Taxpaytn.— De  Forth  v.  Wis- 
consin, etc.,  R.  Co.,  52  Wis.  320,  38  Am.  Rep. 
737. 

18.  "  World^  Employmont  or  BniiiMM "  Van 
ComprohenslTe.  —  Reeves  v.  Butcher,  31  N.  J. 
L.  224 :  Brewster  v.  Banta,  66  N.  J.  L.  367. 

15.  Bnndaj  Contraeti  PrehiMttA.— Reeves  v.' 
Butcher,  31  N.  J.  L.  224;  Com.  v.  Kendig.  a 
Pa.  St.  4SI ;  Kepner  v.  Keefer,  6  Watts  (Pa.) 
331,  31  Am.  Dec.  4<^o- 

14.  Pabliihing  Wewipapor.— Com.  v.  Houston, 

14  Pa.  Co.  Ct.  395. 

16.  BslUngofBodaWatar.— Com.  v.  Hengler, 

15  Pa.  Co.  Ct.  222;  Com.  V.  Ryan.  15  Pa.  Co. 
Ct.  233. 

10.  Xaapiag  Opon  Pnblio  Xllnarr.—  Granger  v. 
Grubb,  7  Phila.  (Pa.)  350. 

17.  OriTingPAblitOonTOjaaee,— Com.  V.Jean- 
dell,  2  Grant  Gas.  (Pa.)  506 ;  Johnston  v.  Com., 
22  Pa.  St.  loa, 

18.  TTaT«Uar<— Jolinston  v.  Com.,  aa  Pa.  St. 
102. 

19.  DmnkennoM,  rto. — Noftsker  v.  Cool,  aa 
Pa.  Co.  Ct  559. 

SO.  BngagMMat  to  Kuir.  ~  Fldsdunan  v. 
Rosenblatt,  ao  Pa.  Co.  Ct.  512. 

81:  See  jH^ra,  this  title.  Statutory  ReguhHon 
in  England  and  the  United  States.  • 
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hibited  must  be  of  one's  "ordinary. calling;"*  and  where  it  ts  not  of  one's 
ordinary  calling  it  is  not  prohibited.* 

Ooatraou.  —  The  making  of  a  contract  by  a  person  in  the  exercise  of  his 
ordinary  calling  is  prohibited  as  to  him,  notwithstanding  the  other  party  lo 
tne  contract  is  not  in  the  exercise  of  his  ordinary  calling,'  and  although  ttie 
parties  met  to  make  the  contract  at  the  request  of  the  latter.*^  But  the  making 
of  a  contract  by  a  person  not  in  the  exercise  of  his  ordinary  calHng  is  nut 
prohibited  as  to  him,  although  the  other  party  to  the  contract  is  in  the  exer- 
cise of  his  ordinary  calling,  provided  the  fact  that  the  latter  was  in  the  exercise 
of  nis  ordinary  calling  was  unknown  to  the  former.* 

WheUiw  Act  Ii  Public  or  Private  Ii  Imnuterial.  —  If  it  Is  done  in  the  exercise  of  the 
ordinary  calling  of  the  parties  it  is  unlawful.' 


1.  Traiuaotion  If  oit  B«  Within  Ordinary  Callia; 

—  England.  —  Scarfe  v.  Morgan,  4  M.  &  W. 
370;  Swann  v.  Broome,  3  Burr.  1595;  Dniry 
V.  Defontaine,  i  Taunt.  131 ;  Bloxamme  v.  Wil- 
liams, 3  B.  &  C  232,  10  E.  C.  L.  60;  Rex  v. 
Wbitnaeb,  7  B.  &  C.  596,  14  E.  C  L.  loo;  Peate 
IV  Dicken,  i  C.  M.  &  R.  422. 

Georgia.  —  Sanders  v.  Johnson,  29  Ga.  526; 
Morgan  v.  Bailey,  59  Ga.  683 ;  Dorough  v. 
Equitable  Mortg.  Co.,  (Ga.  1903)  45  S.  E. 
Rep.  22. 

Rliode  Island.  —  Allen  v.  Gardiner,  7  R.  I. 
2z ;  Wbelden  v.  Chappel,  8  R.  I.  330 ;  Saylei  v. 
Wellman,  10  R.  I.  465;  Smith  v.  Rollins.  11  R. 
I.  464,  23  Am.  Rep.  509;  Brown  v.  Browning, 
15  R.  I.  422,  2  Am.  St.  Rep.  908. 

South  Carolina.  —  Hellams  v.  Abercrombie, 
15  S.  Car.  110,  40  Am.  Rep.  684. 

Tennessee.  —  Swann  v.  Swann,  21  Fed.  Rep. 
299;  Amis  V.  Kyle,  a  Yerg.  (Tenn.)  31,  24  Am. 
Dec.  463;  Berry  v.  Planters'  Bank,  3  Tenn. 
Ch.  69. 

"Seoolar  Labn"  in  a  sutute  has  been  held  to 
include  all  labor,  whether  of  one's  ordinary 
calling  or  not.   Frost  v.  Hull,  4  N.  H.  157. 

Ordinary  CalUng  Defined.  — "  The  true  con- 
struction of  the  words  '  ordinary:  calling  '  seems 
to  me  to  be,  not  that  without  which  a  trade  or 
business  cannot  be  carried  on,  but  that  which 
the  ordinary  duties  of  the  calling  bring  into 
continued  action.  Those  things  which  are  re- 
peated daily  or  weekly  hi  the  course  of  trade 
or  business  are  parts  of  the  ordinary  calling  of 
a  man  exercising  such  trade  or  business,  but 
the  hiring  of  a  servant  once  in  the  year  does 
not  come  within  the  meaning  of  those  words." 
Rex  V.  Whitnash,  7  B.  &  C.  600,  14  E.  C.  L. 
100.  per  Bayley,  J. 

"Ordinary  Calling  »  anallflsi  the  Three  Words 
"Labor,"  "Bulness,"  and  '< Work."  —  Rex  v. 
Whitnash,  7  B.  &  C.  602,  14  E.  C.  I-  too.  But 
see  dictum  of  Park,  J.,  in  Smith  v.  Sparrow,  4 
Bing.  89,  13  E.  C.  L.  354. 

3.  "  Ordinary  Oamn«  "  Considered  la  following 
Cases  —  Alabama.  —  O'Donnell  V.  Sweeney,  5 
Ala.  467,  39  Am.  Dec  336. 

ConneettCMt.  —  Finn  v.  Donahue,  35  Conn. 
318. 

MassockusettM.  —  Hazard  v.  Day,  14  Allen 
(Mass.)  487,  9a  Am.  Dec.  790. 

Michigan.  —  Adams  v.  Hamell,  3  Dougl. 
(Mich.)  73,  43  Am.  Dec.  455- 

Mississippi.  —  Miller  v.  Lynch.  38  Miss.  346. 

New  Hampshire.  —  Allen  v.  Demintr,  14  N. 
H.  133,  40  Am.  Dec.  179;  Smith  v.  Foster,  41 
N.  H.  atfi. 


New  Jersey.  —  Reeves  v.  Butcher,  31  N.  J. 
L.  224. 

New  York.  —  Boynton  v.  Page,  13  Wend.  (N. 
Y.)  4»5. 

Ohio.  —  Bloom  V.  Richards,  a  Ohio  St.  389. 
South  Carolina.  —  Hellams  v.  Abercrombie,  15 
S.  Car.  110,  40  Am.  Rep.  684. 

Vermont.  —  Adams  v.  Gay,  19  Vt.  365. 
Ezeoatlm  on  Snnday  of  Belease  by  Creditor 
to  Assignee  under  voluntary   assignment  not 
within  ordinary  calling.   AUen  v.  Gardiner,  7 
R.  I.  22. 

■noatien  of  Mortoage  on  Sunday  not  within 
ordinary  calling.  Rellams  v.  Abercrombie,  15 
S.  Car,  110,  40  Am.  Rep.  684. 

Pnrohaee  of  Land  by  farmer  whose  business 
it  is  to  cultivate  and  purchase  lands  within) 
ordinary  calling.    Morgan  v.  Bailey,  59  Ga.  683. 

Pordhass  of  Dwelling  Hoose  for  personal  occu- 
pation of  man  and  family  not  within  ordinary 
calling.  Hazard  v.  Day,  14  Allen  (Mass.)  487, 
92  Am.  Dec.  790. 

ObUgatloa  in  Fenal  Sun  conditioned  for  per- 
sonal  appearance  of  principal  at  stated  term  of 
court  to  answer  indictment  not  within  ordinary 
calling.   Adams  v.  Candler,  114  Ga.  151. 

Ezaontlon  of  Deed  of  01ft  not  within  ordinary 
calling.  Dorough  v.  Equitable  Mortg.  Co., 
(Ga.  1903)  45  S.  E.  Rep.  22. 

Xanlage  Settlement  not  within  ordinary  call- 
ing. Haydenv.  Mitchell,  103  Ga.  431.  And  see 
Dorough  V.  Equitable  Mortg.  Co.,  (Ga.  1903)  45 
S.  E.  Rep.  33. 

Ordinary  GaUlng  as  Agent.  —  A  man  who  fol- 
lows his  ordinary  calling  as  agent  for  others  is 
not  less  within  the  words  of  the  statute,  or  the 
evils  which  it  was  intended  to  prevent,  than 
one  who  follows  his  ordinary  calling  on  bis  own 
account.  Drury  v.  Defontaine,  i  Taunt.  131; 
Hazard  v.  Day,  14  Allen  (Mass.)  487,  93  Am. 
Dec.  790. 

8,  Cranson  v.  (Soss,  107  Mass.  443,  9  Am. 
Rep.  45 ;  Hazard  V.  Day,  14  AIloi  (Mass.)  487, 
92  Am.  Dec.  700. 

Contract  for  Hire  of  Horse  of  liveryman,  made 
on  Sunday,  is  within  ordinary  calling  of  iivery- 
man,  and  he  cannot  recover  on  the  contract. 
Smith  V.  Rollins,  it  R.  I.  464,  33  Am.  Rep.  509. 

4.  Cranson  v.  Goss,  107  Mass,  443,  9  Am. 
Rep.  45 ;  Hazard  v.  Day,  14  Allen  (Mass.)  487. 
92  Am.  Dec.  790. 

S-  Bloxsome  v.  Williams,  3  B.  &  C.  333,  ii> 
E.  C.  L.  60 ;  Cranson  v.  Goss,  107  Mass.  443.  9 
Am.  Rep.  45 ;  Roys  v.  Johnson,  7  Gray  (Mass.) 
163. 

8.  Fennell  v.  Ridler,  5  B.  &  C.  ao6,  ii  E. 
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(b)  Of  Iwnunted  OtoMM.  —  The  English  statute  of  29  Car.  II.,  c.  7,*  and 
some  statutes  following  it,  do  not  prohibit  labor,  business,  or  work  of  every- 
body's ordinary  calling,  but  only  that  of  tradesmen,  artificers,  workmen,  and 
laborers,  "or  other  persons  whatsoever."'  Under  these  statutes  certain 
classes  have  been  held  not  to  be  prohibited  from  engaging  in  labor,  business, 
or  work  on  Sunday.* 

(3)  To  Distur^nee  of  Others.  —  In  a  few  states  the  labor,  business  or  work 
prohibited  must  be  to  the  disturbance  of  others,^  or  to  the  disturbance  of  the 
peace  and  good  order  of  society.* 

■•ailing  of  " DiatorbajM*." —  It  has  been  held  that  an  act  is  a  "disturbance  to 
others  "  within  the  meaning  of  the  statute  if  it  only  affects  a  single  individual 
and  if  there  is  no  objection  to  it  by  that  individual.* 

b.  Keeping  Shop  Open.  —  The  keeping  open  of  shops,'  stores,*  saloons,* 
places  of  business,'*  and  the  like  on  Sunday  is  expressly  prohibited  by  stat- 
ute in  nnany  states.  These  statutes  are  sometimes  very  general,  applying  to 
all  kinds  of  business,**  but  are  often  specific,  designating  particular  kindsonly.** 

Opm  fin'  Fupon  of  Bolng  BuImm.  —  By  keeping  open  stores,  shops,  places  of 
business,  and  the  like  is  meant  keeping  them  open  for  the  purpose  of  doing 


C.  L.  261,  txpUnning  Bloxsome  v.  Willi&ou, 
3  B.  &  C.  a33.  10  £.  C.  L.  60;  Miller  v.  Lynch. 
38  Miss.  346. 

1,  See  Mpra,  this  title,  Statutory  Regula- 
tion in  England  and  the  United  States. 

9.  "Artiflotr"  means  a  person  who  makes 
something.  Palmer  v.  Snow,  (1900)  i  Q.  B. 
7*5- 

**TradMman"  denotes  a  person  carrying  on  a 
trade  —  buying  and  selling.  Palmer  v.  Snow, 
(1900)  I  Q.  B.  735. 

"Workmen"  and  "Laboran"  are  interpreted 
to  mean  persons  in  employment.  Palmer  v. 
Smtw,  (1900)  I  Q.  B.  735. 

"Othsr  iHrtou  WhatiosTMr"  arc  limited  to 
classes  of  the  kind  particularly  enmnerated. 
See  supra,  this  title,  VII.  a.  Ejusdem  Generis. 

8.  Attorasys  not  pndiibited.  Peate  v.  Dicken, 
I  C.  M.  &  R.  433. 

Barbais  not  prohibited.  Palmer  v.  Snow, 
(1900)  1  Q.  B.  725. 

TarBMrt  not  prohibited.  Reg.  v.  Silvester, 
10  Jur.  N.  S.  360.  And  see  Rex  v.  Whitnasfa, 
7  B.  &  C.  596.  14  E.  C.  L.  100. 

C  A«tB  Prohibited  Xwt  IMstBtb  Othan.—  See 
Allen  V.  Deming,  14  N.  H.  133,  40  Am.  Dec 
179;  Vamey  v.  French,  19  N.  H.  233;  Brackett 
V.  Hoyt,  39  N.  H.  367;  Qough  v.  Shepherd,  3f 
N.  H.  490;  Smith  v.  Foster,  41  K.  H.  315; 
Sute  Capital  Bank  v.  Thompson,  42  N.  H.  369. 

6.  To  INstarbaiMa  «C  Pasoa  and  Oood  Order  of 
Booloty.  —  See  Richmond  v.  Hoore,  107  III.  439, 
47  Am.  Rep.  445;  Eden  v.  Fettle,  161  111.  396, 
53  Am.  St.  Rep.  365  ;  Collins  Ice  Cream  Co.  v. 
Stephens,  189  111.  300 ;  Johnson  v.  People,  43 
111.  App.  594 ;  Foil  v.  People,  66  III.  App.  405 ; 
McCurdy  v.  Alaska,  etc..  Commercial  Co.,  io3 
111.  App.  1 30. 

&  "IMstarhaaoe"  Doflnad. —  In  Vamey  v. 
French,  19  N.  H.  237.  the  court  said:  "The 
only  aafe  meaning  we  can  give  to  the  word 
'  disturbance '  is  a  comprehensive  one,  going 
upon  the  ground  that  the  main  purpose  of  the 
law  was  to  relieve  an  individual  from  the  pen- 
alty who  had  been  guilty  of  no  act  that  actually 
did,  or  that  tended  to,  disturb  and  distract  the 
inhidi  gf  otherB  from  tlwvc  religions  gbsenr- 


ances  which  the  act  unquestionably  intended  to 
respect.  Such  being  the  object  of  the  statute, 
noUiing  should  be  tolerated  that  tends  to  de- 
feat it." 

7.  Biop.  —  See  Skof,  vol.  35,  p.  1058. 
A.  JHainv  Boon  kept  open  on  Sunday  by  a 
common  victualler  ia  not  a  "  shop  "  within  the 
meaning  of  the  statute,  unless  one  of  the  par- 
poses  of  keeping  it  open  is  to  sdl  cigars.  Com. 
V.  Graham,  176  Mass.  5. 

S.  Stors. —  See  Stokb,  Stouho,  Stokekovsb, 
Etc.,  vol.  26,  p.  1130. 

Barbar  Bhop  not  a  store.  State  v.  Fred- 
erick, 45  Ark.  347,  55  Am.  Rep.  555. 

BtttefesrAop  a  store.  Petty  v.  State,  58 
Ark.  I. 

9.  Saloons.  —  See  Saloon,  vol.  34,  p.  1177. 
A  Booial  Olnb  Fomlshlng  Liquors  to  Kemben 

has  been  held  to  be  within  the  meaning  of  a 
statute  prohibiting  the  opening  of  saloons  on 
Sunday.    State  v.  Gelpi,  48  La.  Ann.  530. 

10.  Flaoe  of  BubIdsss.  —  See  Piacb  or  Busi- 
ness, vol.  33,  p.  831. 

ThMtM  a  "  place  of  business."  St  Joseph  v. 
Elliott,  47  Mo.  App.  418. 

11.  Kind  of  BttslneBs  Lamaterial.  —  Under  a 
statute  providing  that  "  whoever  on  the  Lord's 
day  keeps  open  his  shop,  warehouse,  or  work- 
house "  shall  be  punished,  it  has  been  held  that 
the  kind  of  business  transacted  was  immaterial. 
Com.  V.  Dextra,  143  Mass.  a8 ;  Com.  c  Osgood, 
144  Mass.  363. 

Selling  Sunday  newspaper  is  prohibited.  Com. 
V.  Osgood,  144  Mass.  36a.  And  so  are  cutting 
hair  and  shaving  beards.  Com.  i>.  Dextra,  143 
Mass.  28. 

IS,  Kseplng  Open  Flaoo  Where  Uqnor  Sold  Pro* 
hlUtsd. —  State  V,  Ambs,  30  Mo,  215;  Palmer 
V,  State,  2  Oregon  66.  And  see  the  title 
IirroxtCATiHo  LiguOKS,  voL  17,  p.  346. 

Wore  Open  ftnr  lals  of  WonprohlUtoA  Arlldlas,  — 
Where  the  keeping  open  of  a  business  hotise 
00  Sunday  is  prohibited,  but  the  selling  of 
drugs  ia  excepted  from  the  prohibiting  pro- 
vision, a  place  of  business  where  drugs  are 
sold  may  be  kept  open  on  Sunday  for  the  sale 
of  drags.   Pfqnlston  v.  Newnan,  117  Ga.  700. 
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business,  whether  the  statute  so  specifies  or  not ;  and  opening  them  for  any 
other  purpose  is  no  violation  of  the  statute.^ 

IbMi  of  Amms  T-in*f^-^ — A  shop  is  open  within  the  meaning  of  the  statute 
whether  the  doors  are  open  or  ajar,'  or  whether  they  are  closed,  provided  sdl 
who  please  can  obtain  access  thereto  to  buy.' 

c.  Exposing  Goods  for  Sale.  —  A  statute  prohibiting  the  exposing  for 
sale  of  goods,  wares,  and  merchandise  on  Suilday  has  been  held  to  apply  to 
public  sales,  and  not  to  prohibit  private  transfers  of  property4* 

d.  Traveling.  — Traveling  on  Sunday,  except  from  necessity  or  charity,* 
is  in  a  few  states  prohibited  statute.* 

l$aSk  of  TrkTdlBf  buuMilal.  —  Walking  or  riding/  or  even  sailing,  may  con- 
stitute traveling.® 

Tiatcllng  ItotniBifled  froiu  OireniBitMiwi  of  Puiionlar  Ouo.  —  But  all  moving  about 
by  walking,  riding,  or  sailing  is  not  traveling  within  the  meaning  of  the 
statute.  Each  casej  however,  must  be  decided  largely  upon  its  own  peculiar 
circumstances.* 

e.  Exhibitions  and  Sports— PaUio  SxUUttoBi.  —  Under  many  statutes 
public  exhibitions  on  Sunday  are  prohibited.'*   These  statutes,  however,  are 


1.  OpoB  fftr  PnxfOio  of  Dobw  BuliiOH.  — 

Snider  v.  State,  59  Ala.  64;  J^Ies  v.  State, 
131  Ala.  41;  Com.  v.  Dextra,  143  Mass.  31; 
Miller  v.  State,  68  Miss.  533;  Baxter's  Peti- 
tion, 13  R.  I.  13. 

PupoM  for  Wuoh  Flsoo  (^raod  a  Qaottloa  of 
IftOt. — Snider  w.  State,  59  Ala.  64. 

Solo  Hot  Hooooury  to  OoniUfciito  Olfenio  of 
Opoalng  Bhep  fUr  Porpooo  of  BorinoM. —  IHxon  v. 
Sute,  76  Ala.  89;  Jebeles  v.  State.  131  Ala. 
41. 

8.  Boon  Open  or  Ajar. —  Scelig  v.  State,  43 
Ark.  96;  Whitcomb  v.  State,  30  Tex.  App. 
269. 

S.  Bnfloiont  that  AoooM  Ixllto.  —  Dixon  v. 
State,  76  Ala.  89;  Com.  tr.  Harrison,  11  Gray 
(Mass.)  308- 

.  Ottoha  AoooMteSboptliroaffhlhromiigltoiiM. 

—  Com.  V.  Harrison,  11  Gray  (Mass.)  308. 

ttdo  Door  Closod  bat  TTnlockod. —  Whitcomb 
V.  State,  30  Tex.  App.  269, 

Front  Door  CloMd  bat  Intentionally  TTnlookad.  — 
Scelig  V.  State,  43  Ark.  96. 

Sntranoo  throngh  Bade  Door.  — Caskey  v. 
State,  (Tex.  Grim.  1901)  6a  S.  W.  Rep.  753- 

4.  FrlTate  Sales  Talld.  —  Boynton  e.  Page, 
13  Wend.  (N.  Y.)  435 ;  Batsford  v.  Every,  44 
Barb.  (N.  Y.)  618;  Eberle  v.  Mehrbach,  55 
Y.  683 ;  Miller  v.  Rocssler,  4  E.  D.  Smith  (N. 
Y.)  234. 

PnbUo  SeUisg.  • —  Contracts  or  casual  sales 
private^  made  are  not  prohibited  under  a 
statute  probibittng  all  manner  of  public  selling 
and  offering  for  sale  public^.  Ward  v.  Ward, 
75  Minn.  269.   See  also  Expose.  Exposvrb, 

vol.   12,  p.  532. 

5.  Traveling  from  Koeenity  or  Charity.— See 

in/ro,  this  section,  3.  o.  (4)  (fc)  Traveling  to  Do 

Works. 

8.  Sec  the  statutes  of  the  different  states. 

SUtnte  FroUblting  Traveling  AboUahed  In 
ConuMtlottt. —  Horton  v.  Norwalk  Tramway  Co., 
66  Conn.  37a. 

T.  VaUdng  or  Siding  Is  TravoUng.— Cratty 
V.  Bangor,  57  Me.  433,  2  Am.  Rep.  56. 

B.  Bailiiig  Is  Traveling.  —  Wallace  v.  Merri- 
mack River  Nav.,  etc.,  Co.,  134  Mass.  95,  45 
Am.  Rep.  301. 


9.  AH  Korlng  Abovt  Vot  Traraliag.—  Sulli- 
van V,  Maine  Cent.  R.  Co.,  83  Me,  196. 

In  Hamilton  v.  Boston,  14  Allen  (Mass.) 
475  the  court  says :  "  It  is  difficult  to  prescribe 
by  abstt-act  deBnitions,  applicable  to  all  possible 
states  of  facts,  what  must  be  the  duration  and 
objects  of  a  walk  to  constitute  traveling,  within 
these  statutes.  Tlte  legislature,  after  a  long  ex- 
perience and  repeated  enactments,  have  left 
the  language  quite  indefinite;  and  it  is  the  duty 
of  the  cottrt  to  decide  cases  as  they  arise,  rather 
than  to  undertake  by  general  rules  to  anticipate 
the  circumstances  and  degrees  of  future  cases." 

Taking  Ezorelse  ITot  Traveling,  —  O'Connell 
V.  Lewiston,  65  Me.  34,  20  Am.  Rep.  673 ; 
Davidson  v.  Portland,  69  Me.  116,  31  Am.  Rep. 
353;  SiiUivan  r.  Maine  CenL  R.  Co.,  83  Me. 
196;  Cleveland  v.  Bangor,  S7  Ue.  367,  47  Am. 
St  Rep.  326;  Eaton  v.  Atlas  Ace.  Ins.  Co^  89 
Me.  570;  Hamilton  f.  Boston,  14  Allen  (Man.) 
475- 

Kovlng  Abont  for  FleanrO  Ii  Traveling.— 

Hinckley  v.  Penobscot,  43  Me.  69;  Cratty  v. 
Bangor,  57  Me.  433,  a  Am.  Rep.  56;  Parker  «. 
Latner,  60  Me.  528,  11  Am.  Rep,  aio;  Wheel- 
den  V.  Lyford,  84  Me.  114. 

Going  a  distance  of  twelve  or  fourteen  itailes 
to  visit  for  pleasure  is  traveling.  Duran  'p. 
Standard  L.,  etc.,  Ins.  Co.,  63  Vt.  437,  35 
Am.  St.  Rep.  773- 

TravsUnff  Conalata  in  Passing  from  Town  to 
town. —  Hamilton  v.  Boston,  14  Allfcn  (Mass.) 
475.  And  see  Stanton  v.  Metropolitan  R.  Co., 
14  Allen  (Mass.)  485.  But  see  conti^a  Cratty  v. 
Bangor,  57  Me.  423,  2  Am.  Rep.  sfi. 

10.  Set  statutes  of  the  different  states. 
Plane  of  Worship  Hot  a  Plaoe  "  Vood  fot  ^hllo 

Entertainment  or  Amnaoment,**  Where  the  wor- 
ship is  not  according  to  any  established  form, 
but  the  music  is  sacred,  and  nothing  dramatic 
or  hostile  to  religion  ia  Introduced,  although 
there  is  a  price  charged  for  reserved  seats. 
Saxter  v.  Langley.  L.  R.  4  C  P.  ai,  38  L.  J. 
M.  C.  I. 

Aqoariam.  —  An   aquaritmi   where  fish  and 
animals  are  exhibited,  and  sacred  music  Is 
played,  and  an  admission  is  charged,  is  a  place 
of  "public  entertainment."  Warner  V.Brighton 
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held  not  to  prohibit  private  exhibitions  or  diversions.* 

Hutiag  w  fliUag  on  Sunday  is  in  some  states  prohibited  by  statute.* 

ButbftU  ni^iag  on  Sunday  is  sometimes  expressly  prohibitedt*  but  it  Is 
oftener  prohibited  under  morb  comprehensive  words.^ 

BHrwtion,  as  used  in  a  statute  prohibiting  Sunday  "  recreation/*  has  been 
held  not  to  include  riding  for  pleasure  on  a  street  car." 

3.  Exceptions — a.  Works  OF  Necessity  OR  CHARITY — (i)  InGeneral. — 
Sunday  statutes  except  from  their  operation  works  of  necessity  or  charity.* 

TniT«Uiig  oa  Studair  to  D«  WtAi  «f  VmomI^  v  Chui^  is  usually  expressly  excepted 
by  statutes  prohibiting  traveling  on  Sunday.' 

OovtMMi  tt  D»  Warki  «(  VtMSrity  w  Obuikr  m  Budiar  may  be  made  even  in  those 
states  where  the  making  of  contracts  on  Sunday  is  prohibited.* 

(2)  Definitions  and  Nature -^ijt)  VbMwltr.  —  By  the  word  "nece§sity"  as 
used  in  Sunday  statutes  is  not  meant  a  physical  and  absolute  necessity ;  but  a 
moral  fitness  or  propriety  of  the  thing  done,  under  the  circumstances  of  the 
particular,  case.* 

OesMflUUB  li  Vrt  VwMltr.  It  is  no  sufficient  excuse  for  work  on  the  Lord's 
day  that  It  Is  more  convenient  or  profitable  to  do  it  then  than  it  would  be  to 
defer  or  omit  it.** 

(b)  Olurl^.  —  Charity  includes  everything  which  proceeds  from  a  sense  of 


Aquarium  Co.,  L.  R.  10  Exch.  agi,  14  Moak. 
578,  44  I-  j.  M.  C.  17s,  note;  Tarry  v. 
Brighton  Aquarium  Co.,  L.  R.  to  Q.  B.  306, 
44  L.  J.  M.  C.  173,  33  L.  T.  N.  S.  45S- 

Thaatrloal  f arfbrmaBoa  is  nSt  "  sporting " 
within  the  meaning  of  a  statute  prohibiting 
qxvtuig.   Wirth  v,  Caihoitt,  64  Neb.  jtS. 

1.  Pilnta  TAutOaoM  Vn  PrOblMtad.  —  A 
statute  prohibiting  "  farces  of  plays  of  any 
kind,  or  any  games,  tricks,  Juggling,  'sleEght  of 
hand,  or  feats  of  dexterity,  agility  of  body,  or 
any  bear  baiting,  or  any  bull  baiting,  horse- 
racing,  cock-fightiag,  or  any  such  like  show  or 
exhibition,"  has  be^  beld  to  apply  only  to  such 
sports  or  Contests  as  are  exhibited  as  public 
spectacles,  and  not  to  private  diversions  such 
as  playing  at  cards  or  dice.  Rucker  v.  State, 
67  Miss,  328. 

Dancing  to  music  of  piano  and  vlotin,  for 
amusement,  and  not  as  an  exhibitioa,  Is  not  a 
theatrical  or  other  performance.  Matter  of 
Allen,  (Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.) 

M- 

LSee  the  statutes  of  the  different  states. 
Btli^  AlMlttttly  ftoUUtad  under  sutute 
prohibitit^  all  hunting  upon  the  first  day  of  the 
week.    People  v.  Moses,  140  N.  Y.  414,  65  Hun 
(N.  Y.)  161. 
8.  See  the  statutes  of  the  different  Mates. 
4.  "^ortln;"   includes   playing  base  ball. 
Scougale  V.  Sweet,  134  Mich.  311,  approving 
State  V.  O'Rourk,  35  Neb.  614 ;  Seay  v.  Shrader, 
(Neb.  1903)  95  N.  W.  Rep.  S90.    And  see  Mat- 
ter of  Rupp,  33  N.  Y.  App.  Div.  468. 

"fUyfng."  —  Engaging  in  a  game  of  base- 
ball has  been  held  to  be  playing.   People  t. 
Moses,  140  N.  Y.  214;*  People  v.  Dennin, 
Hun  (N.  Y.)  327. 

M  Ouu."  —  fiut  thfe  playing  of  basfeball  is 
not  prohibited  under  a  statute  prohibiting 
"  horse-racing,  cock-fi^tiiv,  or  plajrioff  at  cards 
or  games  of  any  Idnd"  on  Sunday,  ^e  statute 
being  held  to  apply  to  games  that  have  ,a  de- 
moralising tendency,  and  not  to  mere  athletic 
game*  like  baseball.  E»  p.  Neet,  157  Ifo*  Sa>. 
I9  Am,  St  Rep,  638, 


SUiiia  fl>r  Plaonra  tot  **  Aaorefttlen." — 

Horton  v.  Norwalk  Tramway  Co.,  66  Conn.  3>2. 
8.  See  the  statutes  of  the  different  states. 
T.  See  the  statutes  of  the  different  states. 
See  also  infra,  this  Bubseetion,  (4)  (6)  Travel' 
ing  to  Do  Works. 

8.  OltttrMtSt«DoW«i%iorVMM«lt^or01iaritf 
laMlMd,  -^Buna  ».  Moore,  76  Ala.  339.  5* 
Am.  Rep.  33a ;  Adama  v.  Gay,  19  Vt,  338.  And 
see  infra,  this  aidisection,  (4)  (c)  Contnctt  to 
Do  Pyorks. 

B.  tMUiitiaii  —  Alabama.  —  Bums  v.  Moore, 
76  Ala.  339,  52  Am.  Rep.  333. 
Illinois.  —  Johnston  v.  People,  31  III.  469. 
Indiana.  —  Morris  v.  State,  31  Ind.  189: 
YonosU  V.  State,  79  Ind.  393,  41  Am.  Rep.  £14; 
Westetti  Untoti  Tel.  Co.  v.  Henley,  93  Ind. 
App.  14. 

Massaehnsetts.  —  FlaM  Millbttfy,  4  Gush. 
(Mass.)  343;  Com.  v.  Knox,  6  Mass.  76;  Doyle 
V.  Lynn,  etc.,  R.  Co.,  118  Mass.  197. 

Michigan.  —  AUra  p.  DufBe,  43  Mich.  1,  38 
Am.  Rep,  159. 

Texas.  —  Hennersdorf  0.  State.  »  Tex.  App. 
S97,  8  Am.  St.  Rep.  448;  Br  p.  Kennedy,  4a 
Tex.  Crim.  148.' 

P'ermon*.  —  McCIary  v.  LftWell,  44  Vt.  116, 
8  Am.  Rep.  366. 

West  Virginia.  —  State  v.  McBee,  3a  W.  Va. 
257. 

iTMtNltjr  JCtat  B*  Keftl  ud  Hot  FueUd.— 
It  is  not  an  honest  belief  that  ft  necessity  exista, 
but  Ule  kctnal  existence  of  the  necessity,  which 
TMderS  the  act  lawful,  Johnson  v.  Irasburgh, 
47  Vt  28,  19  Am.  Rep.  111. 

10.  Convsnienea  Is  Kot  Neoesiltj'.  —  Bums  v. 
Moore,  f6  Ala.  339,  52  Am.  Rep.  332;  Cotfl.  f. 
Sampaon,  97  Mass.  407;  McGrath  t.  Merwia, 
112  Mass.  467,  17  Am.  Rep.  119;  Bucher  it, 
Fitchburg,  etc.,  R.  Co.,  131  Mass.  156,  41  Am. 
Rep.  ai6;  Allen  v.  Duffie,  43  Mlcb.  t,  38  Am. 
Rep.  159;  State  if.  Stuckcy,  98  Mo.  App.  664; 
Ex  p.  Kennedy,  42  Tex,  Crim.  148. 

WansBiity  Volvntaxi^  BteogM  About  does  not 
come  within  the  statatoiy  exception.  Stat*  v, 
Stuckey,  98  Mo,  App.  664. 
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moral  duty,  or  a  feeling  of  kindness  and  humanity,  and  is  intended  wholly  for 
the  purpose  of  the  relief  or  comfort  of  another,  and  not  for  one's  own  benefit 
or  pleasure.' 

(3)  Whether  Question  of  Fact  or  Law.  —  It  is  usually  held  a  question  of 
fact  for  the  jury,  under  the  proper  direction  of  the  court,  to  determine 
whether  the  particular  act  was,  under  the  circumstances  of  the  case,  a  work  of 
necessity  or  charity.' 

(4)  Enumeration  of  Works  —  (aj  In  OuMnl.  —  The  difficulty  of  determin- 
ing whether  in  any  particular  case  the  act  done  was  one  of  necessity  or  charity 
within  the  meaning  of  the  statute  is  usually  very  great.  All  the  facts  sur- 
rounding the  case  must  be  examined  in  the  light  of  broad  propositions  laid 
down  by  the  courts  from  time  to  time  and  of  the  adjudicated  cases. 

lavlaf  Pmpv^,  as  in  the  case  of  fire,  flood,  or  tempest,  or  other  unusual  peril, 

is  work  of  necessity  or  charity.*   And  so  is  saving  crops  from  effects  of  bad 

weather,  or  that  are  overripe.* 

Frtparing  Heedful  Food  for  lUn  or  Bout  is  work  of  necessity  or  charity.* 

Saving  Life  and  Prerenttng  or  SflUevlng  Soiteing  are  works  of  necessity  or  charity.* 

Work  Conoeeud  with  BoUgloni  WonUp.  —  All  necessary  or  usual  work  connected 

with  religious  worship  may  be  done  on  Sunday.' 

BndBiM  of  aurUaUo  Oi^nlwttgn  is  work  of  necessity  or  charity.* 

work  iBoUoHt  to  Partleitar  Trkdo  or  (UUic  is  sometimes  work  of  necessity  or 

charity.* 


1.  Doflnltion. —  Gray,  C.  J.,  in  Doyle  v.  L]mn, 
etc.,  R.  Co.,  118  Mass.  197. 

Aot  Done  ICait  Be  IteeU  a  Charitable  Aet. 
—  The  act  of  ascertaining  whether  a  charity  is 
needful  is  not  charity.  Bucber  v.  Fitchburg 
R.  Co.,  131  Mass.  156,  41  Am.  Rq>.  ai6,  las 
U.  S.  579. 

Charity  li  Aetivo  QoodnoH.  —  Allen  v.  Duffle, 

43  Mich.  I,  38  Am.  Rep.  159;  Dale  v.  Knew, 
gS  Pa.  St.  389,  42  Am.  Rep.  624. 

t.  QoMtion  of  Faet  for  Jnry.  —  Reg.  v.  Cle- 
worth,  4  B.  &  S.  927,  ti6  £.  C.  L.  937 ;  Hooper 
If,  Edwards,  18  Ala.  284;  Bums  v.  Moore,  76 
Ala.  339,  S3  Am.  Rep.  333 ;  Ungericht  v.  State, 
119  Ind.  379i  Am.  St.  Rep.  419;  Sayre  v. 
Wheeler,  33  Iowa  559;  Com.  r.  Gil1e«>ie,  146 
Pa.  St  546;  Sute  V.  Knight,  29  W.  Va.  340; 
State  V.  McBee,  52  W.  Va.  357- 

Qneatlon  of  Law  for  Court.— But  in  Allen  v. 
Dufiie,  43  Mich,  i,  38  Am.  Rep.  159,  the  court 
says :  "  It  is  a  question  of  law  purely,  and  can- 
not be  left  to  depend  upon  the  opinions  of 
jurors  as  to  what  is  a  work  of 'charity  or  nece»- 
sity  and  what  is  not.  If  It  could,  there  would 
be  and  could  be  no  settled  rule  whatever,  for 
jurors  will  never  agree  upon  it.  The  question 
is  purely  one  of  statutory  construction,  and 
when  we  find  what  the  statute  intends,  that  in- 
tent must  be  the  law  for  all  cases." 

8.  Saving  Freperty.  —  State  v.  Goff,  30  Ark. 
389;  Johnson  v.  People,  43  111.  App.  594;  Com. 
v.  Sampson,  97  Mass.  409;  State  v.  McBee,  53 
W.  Va.  357. 

Killing  Aninal  Wkaw  Httm  Beeaae  Bnkm,  I0 
■ave  KMt  which  it  waa  feared  would  become 
fevered,  not  work  of  necessity.  State  v.  Knight, 
39  W.  Va.  343. 

Oatherlng  Sea  Weed,  which  would  probably 
have  floated  away  and  been  lost  if  not  gathered 
on  Sunday,  not  work  of  necessity.  Com.  p. 
Sampson,  97  Mass.  409. 

4.  IbtIiv  flko|a,-^KcQatrick  v.  Wapon,  4 
Ohio  St.  56«j  ■ 


HarrestlBg  Doid^ipe  Wheat,  which  could  not 
be  cut  sooner,  and  which  might  have  been 
spoiled  by  rain  if  left  imtil  a  later  day,  work  of 
necessity.   Turner  v.  State,  67  Ind.  595. 

Qftth«riBgI>oad<r^Kaloiu,  which  would  other- 
wise decay  and  be  wasted,  where  the  melons 
were  ripening  and  decaying  mtich  faster  than 
with  the  facilities  and  labor  at  the  owner's 
command  they  could  be  gotten  to  market,  work 
of  necessity.  Wilkinson  v.  State,  59  Ind.  416, 
36  Am.  Rep.  84. 

S.  Fnparing  Voadfal  Ttod.  —  Com.  v.  Samp- 
son, 97  Mass.  409.  And  see  infra,  this  subsec- 
tion, (&)  Traveling  to  Do  Works. 

9.  lavlag  lUlaad  BaUfrlicfoftriBg. —  Com. 
V.  Sampaon,  97  Mass.  409.  And  see  tnfro,  this 
subsection,  (b)  Traveling  to  Do  Works. 

7.  Woric  Oonneeted  with  BeUglous  Wetsh^  ~ 
Arthur  v.  Norfield  Parish  Cong.  Church  Soc,  73 
Conn.  718;  Bryan  v.  Watson,  127  Ind.  43  lover- 
ruling  Catlett  V.  M.  E.  Church,  62  Ind.  365.  30 
Am.  Rep.  197] ;  Ft.  Madison  First  H.  E.  Church 
V.  Donnell,  tio  Iowa  5;  Allen  v.  Duffie,  43 
Hlch.  I,  38  Am.  Rep.  159;  Dale  cr.  Kn^,  98 
Pa.  St.  389,  4*  Am.  Rep.  634 ;  Hodges  v.  Nal^, 
113  Wis.  s«7- 

Atteadlng  flplrltulist  Camp  Meeting  on  Sun- 
day work  of  charity.  Peital  v.  Middlesex  R. 
Co.,  109  Mass.  398,  12  Am.  Rep.  720. 

BodBSM  of  AnzUlaiy  Boolety  of  Ohnieh  may  be 
transacted  on  Sunday  notwithstanding  it  may 
not  be  purely  charitable  or  religious.  Toll  v. 
Crimean,  13  Mon^.  Cb.  L.  Rep.  (Pa.)  33.  And 
see  txfni,  this  snbaection,  (6)  Trotwffng  to  Do 
Works. 

8.  Builnoss  «f  Benefit  Assodatlon,  organized  not 

for  profit  but  for  relief  of  members  in  case  of 
sickness  or  death,  work  of  necessity  or  charity. 
Pepin  v.  Societe  St.  Jean  Baptiste,  (R.  I.  1903) 
54  Atl.  Reo.  47- 

9.  Work  Inddent  to  Partlenlar  Trad*  or  CaHlag , 
—  MrGatriok  v.  Wason,  4  Ohio  St.  566. 

Vorif         WiMn  BwiptUB.  — Attending  fo 
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(b)  Tnmiaf  to  D«  Wofte.  —  Traveling  to  do  works  of  necessity  or  charity  is, 
as  has  been  seen,  generally  expressly  excepted  from  the  prohibition  of  statutes 
directed  against  traveling  on  Sunday.' 


duties  of  lock-4ceeper  of  a  canal.  Peoj^  v. 
Ljrons.  5  Hon  (N.  Y.)  643 ;  Murray  v.  Coio.,  J4 
Pa.  St.,  370. 

Manufacturing  malt  beer.  Henneradorf  v. 
Sute,  25  Tex.  App.  597,  8  Am.  St.  Rep.  448. 

Running  afl  ice  factory.  Hennersdorf  v. 
State,  25  Tex.  App.  597,  8  Am.  St.  Rep.  448. 

Hauling  and  boiling  sugar  water,  where  it  v 
pears  that  Sunday  was  a  good  di^  for  the  flow- 
ing of  the  water,  that  the  trough  was  full  and 
overflowing,  and  that  there  was  no  way  to  save 
the  water  but  by  gathering  and  boiling  it. 
Morris  V.  State,  31  Ind.  189.  And  see  Whit- 
comb  V.  Gilman,  35  Vt.  397. 

Running  a  hotel.  Carver  v.  State,  69  Ind.  61, 
35  Am.  Rep.  305 ;  Mueller  v.  State;  76  Ind.  310, 

40  Am.  Rqi.  S45. 
Ddlvering  milk  to   customers.   Topeka  v. 

Hempstead.  58  Kan.  328. 

Running  a  blast  furnace.  Manhattan  Iron 
Works  Co.  V.  French,  (N.  Y.  Super.  Ct.  Spec. 
T.)  la  Abb.  N.  Cas.  {N.  Y.)  446. 

Carrying  mail.   Com.  r.  Knox,  6  Mass.  76. 

Shoeing  stage  horses  used  in  transporting 
mails.    Nelson  v.  State,  25  Tex.  App.  599. 

Piloting  in  TcsseL  Ferktna  v.  O'Mahoncy, 
131  Mass.  546. 

Running  passenger  trains.  Com.  v.  Louisville, 
etc.,  R.  Co.,  80  Ky.  391,  44  Am.  Rep.  475.  And 
see  Sparhawk  v.  Union  Pass.  R.  Co.,  54  Pa.  St. 
451- 

Running  street  cars.  Augusta,  etc.,  R.  Co.  v. 
Renz,  55  Ga.  is6.  , 

Running  mail  trains  and  fast  freight  trains 
carrying  perishable  property.  Com.  p.  Robb^  3 
Pa.  Diit.  yoi. 

Carrying  forward  of  cattle  trains.  Philadel- 
phia, etc.,  R.  Co.  V.  I^ehmaii,  56  Md.  S09,  40 
Am.  Rep.  415. 

Repairing  railroad  tracks,  where  it  is  shown 
that  it  could  only  be  done  on  Sunday  without 
delaying  trains.  Yonoski  v.  State,  79  Ind.  393, 

41  Am.  Rep.  614. 
Inspecting  and  repairing  cars  lawfully  in  use 

on  Sunday.  Com.  v.  Robb,  14  Pa.  Co.  Ct,  473; 
Com.  V.  Bobb,  17  Pa.  Co.  Ct.  350. 

Loading  a  vessel  where  there  is  danger  of 
the  closing  of  navigation.  Pate  v.  Wri^t,  30 
Ind.  476,  9S  Am.  Dec.  705;  McGatrick  ,1;. 
Wason,  4  Ohio  St.  566.  See  also  Philadelphia, 
etc,  R.  Co.  V.  Philadelphia,  etc..  Steam  Tow- 
boat  Co.,  S3  How.  (U.  S.)  209;  Com.  v.  Lonii- 
Tille,  etc.,  R.  Co.,  80  Ky.  291,  44  Am.  Rep.  475. 

Work  Hsld  Vot  Within  EzosptlMi.  —  Barbei^ 
ing,  at  least  where  no  specif  circumstances 
exist.  Phillips  v.  Innes,  4  CI.  &  F.  234 ;  State 
V.  Frederick,  45  Ark.  347,  55  Am.  Rep.  555 ; 
Ungericht  v.  State,  119  Ind.  379,  12  Am.  St. 
Rep.  419;  State  v.  Wellott,  54  Mo.  App.  310; 
Con.  V.  Williams,  t  Pearson  (Pa.)  tii ;  Com.  v. 
Waldman,  140  Pa.  St.  89 ;  Breyer  v.  State,  los 
Tenn,  109 ;  B*  p.  Kennedy,  42  Tex.  Crim.  148 ; 
State  r.  Sopher,  as  Utah  318,  95  Am.  St.  Rep. 
«4S. 

Selling  newspapers.  Com.  v.  Matthews,  153 
Pa.  St.  166,  as  Pittri>.  Leg.  J.  N.  S.  (Pa.)  309: 
Com.  r.  Beck,  aa  Pittab.  Leg.  J.  N.  S.  (Pa.) 

S7  C.  ai  L.''746  4UI 


SelUng  cigars  or  tobacco,  eren  by  a  hotel 
keeper.  Mueller  v.  State,  76  Ind.  310,  40  Am. 
Rep.  24s;  Penniston  v.  Newnan,  117  Ga.  700; 
Anonymous,  (N.  Y.  Super.  Ct  Spec.  T.)  12  Abb. 
N.  Cas.  (N.  Y.)  4S8. 

Selling  soda  water,  even  by  a  restaurant 
keeper.   Com.  v.  Hengler,  15  Fa.  Co.  Ct.  222. 

Selling  nncoolced  meats.  Amheiter  v.  State, 
115  Ga.  573;  People  V.  Hagan,  (Snpm.  Ct. 
Spec.  T.)  36  Misc.  (N.  Y.)  349- 

Running  street  cars.  Com.  v.  Jeandell,  a 
Grant  Cas.  (Pa.)  506. 

Running  omnibuses.  Johnson  v.  Com.,  aa 
Pa.  St  102. 

Supplying  fresh  meat  to  marketmen.  Jones  r. 
Andover,  10  Alien  (Mass.)  18. 

Transporting  pet^le  by  boat  to  and  from 
pleasure  resorts.  Dugan  v.  State,  las  Ind.  130. 

Moving  threshing  engine  so  aa  to'  be  in  readi- 
ness for  threshing  on  Monday.  State  V. 
Stuckey,  98  Mo.  App.  664, 

Hoeing  crops,  notwithstanding  they  were  suf- 
fering from  want  of  hoeing.  Com.  v.  Josselyn, 
97  Mass,  411. 

Running  a .  reaping  machine  in  a  field  of 
oats.   Johnson  v.  People,  43  111.  App.  594. 

Pumping  out  oil  wells,  where  only  delay  and 
not  permanent  loss  would  result  from  failing  to 
do  it.  Com.  V.  Funk,  9  Pa.  Co.  Ct,  377 ;  Com.  v. 
Gillispie,  21  Pittsb.  Leg.  J.  N.  S.  (Pa.)  213; 
State  V.  McBee,  5a  W.  Va.  257. 

Operating  pumps  and  fans  of  coal  mine. 
Shipley  v.  Sute,  61  Ark.  216. 

Clearing  out  a  wheel  pit,  to  prevent  stoppage 
on  week  day  of  mill  emplojring  many  hwids. 
McGrath  v.  Merwin,  iia  Mass.  467,  17  Am.  Rep. 
119. 

Repairing  a  mill,  to  prevent  stoppage  and  loss 
of  time  on  subsequent  day.  Hamilton  v. 
Austin,  63  N.  H.  575. 

Establishing  telegraph  offices  on  line  of  rail- 
road, notwithstanding  that  all  the  movemenu 
of  the  trains  were  directed  by  telegraph,  that  it 
was  necessary  to  ^sconnect  the  telegraph  lines 
whiit  the  work  was  being  done,  and  that  fewer 
trains  were  run  on  Sunday  than  on  secular 
days.  Cleary  v.  State,  56  Ark.  124. 
1.  See  tvpra.  this  section,  3.  a.  (i)  /n  General. 
TraTeUng  Held  Within  Xzesptlon,  —  Visiting 
a  sick  child  or  other  near  rdative,  Doyle  v. 
Lynn,  etc.,  R.  Co.,  it8  Mass.  197;  Cronan  v. 
Boston,  136  Mass.  384;  or  a  dck  friend,  Doyle 
V.  Lynn,  etc.,  R.  Co.,  118  Mass.  197;  or  one's 
children  properly  away  from  home,  McClaiy  v. 
Lowell,  44  Vt  116.  8  Am.  Rep.  366;  or  one's 
father,  Logan  v.  Mathews,  6  Pa.  St.  417. 

Attending  divine  services,  Peital  v.  Middlesex 
R.  Co.,  109  Mass.  398,  13  Am.  Rep.  720;  Com. 
V.  Nesbit,  34  Pa.  St.  398 ;  or  a  funeral.  Home 
V.  MeaUn,  115  Mass.  326. 

Procuring  medicine  for  sick  btrt  convalescent 
child.   Gorman  v.  Lowell,  117  Mass,  65. 

Traveling  by  employer  to  bring  back  to  his 
house  on  Sunday  his  maidservant  in  order  that 
she  might  prepare  the  needful  food  for  hii 
family,    Crosman  v.  Lynn.  121  Mass.  301. 

Traveling   Held  Rot  Within   Zzoaptlon.  — 
Traveling  by  one  who  works  by  night  instead 
VoUme  XXVSL 
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(o)  Contnoti  to  Do  Worki.  —  Contracts  to  do  works  of  necessity  or  charity,  as 
has  been  seen,  are  permitted.* 

GoBtTMti  for  TnuunalHloii  of  Telegruu,  while  prohibited  generally  along  with 
other  Sunday  contracts,  are  not  prohibited  where  the  Subject-matter  of  the 
telegram  relates  to  work  of  necessity  or  charity.* 

Ooutrseta  for  TraiuporUtion,  to  carry  out  work  of  necessity  Or  charity,  are  not 
prohibited.' 

OoBtraoti  Belatlag  to  8i«k  are  contracts  to  carry  out  work  of  necessity  or  charity 
and  are  not  prohibited.* 

Contrwu  B«iAtlBs  to  inMmtiim  of  Fxopor^  are  contracts  to  carry  out  works  of 
necessity  or  charity  and  are  not  prohibited.' 

CoBtruti  CouMotod  vltii  BeUgtou  Woidilp  relate  to  work  of  necessity  or  charity 
and  are  not  prohibited.* 

h.  Particular  Occupations.  —  Many  Sunday  statutes  except  from  their 
provisions  of  prohibition  certain  occupations  which,  while  not  strictly  work  of 
necessity  or  charity,  are  yet  of  very  great  convenience  to  the  public' 


of  by  day  and  who  goes  to  see  his  master  on 
Sunday  for  the  purpose  of  inducing  him  to 
change  his  hours  of  labor  from  night  to  the 
day  time  in  ordeV  that  he  may  sleep  better. 
Connolly  v.  Boston,  117  Mass.  64,  19  Am.  Rep. 
396.  And  see  State  v,  Stuckey,  98  Mo.  App.  664. 

Traveling  to  ascertain  whether  a  house 
which  the  traveler  has  hired  and  into 
cleaned.  Smith  v.  Boston,  etc.,  R.  Co.,  lao 
which  he  intends  to  move  next  day  has  been 
Mass.  490,  a:  Am.  Rep.  538. 

Traveling  in  pursuance  of  a  prerious  agree- 
ment by  brother  to  take  sister  to  a  certain  place. 
Holcomb  V.  Danby,  51  Vt.  428. 

1,  See  supra,  this  section,  3.  a.  (i)  /n  General. 

8.  Contraoti  for  Tranunisslon  at  Ttlagrnm. — 
Western  Union  Tel.  Co.  v.  Hutcheson,  91  Ga. 
352 ;  Willingham  v.  Western  Union  Tel.  Co., 
91  Ga.  449;  Rogers  t>.  Western  Union  Tel.  Co.. 
78  Ind.  169,  41  Am.  Rep.  558;  Western  Union 
TeL  Co.  V.  Yopst,  118  Ind.  34.6;  Western 
Union  Tel.  Co.  v.  Henley,  23  Ind.  App.  14 ; 
Thompson  v.  Western  Union  Tel.  Co.,  3a  Mo, 
App.  igi ;  Burnett  v.  Western  Union  Tel.  Co., 
39  Mo.  App.  599- 

Tsl^oms  Belstlng  to  Sioknon  or  Dsftth  concern 
matter  of  necessity  or  charity,  and  contracts  to 
transmit  them  are  not  prohibited.  Western 
Union  Tel.  Co.  v.  Wilson,  93  Ala.  32,  30  Am. 
St.  Rep.  33 ;  Western  Union  Tel.  Co.  v.  Griffin, 
I  Ind.  App.  46 ;  Gulf,  etc.,  -R.  Co.  v.  Levy,  59 
Tex.  542,  46  Am.  Rep.  269 ;  Brown  v.  Western 
Union  Tel.  Co.,  6  Utah  219. 

A  Telegnun,  *'  Come  TTp  in  the  Koning;  Bring 
AU,*'  does  not,  on  its  face,  relate  to  work  of 
necessity  or  charity,  and  contract  to  transmit  it 
is  prohibited.  Rogers  c  Western  Union  Tel. 
Co.,  78  Ind.  169,  41  Am.  Rep.  558. 

A  Telegntm,  "Heat  the  E.  T.  Train  at  Throe 
O'clock,"  does  not  on  its  face  relate  to  matter 
of  necessity  or  charity.  Willingham  v.  West- 
ern Union  Tel.  Co.,  91  Ga.  449- 

A  IfllagnuB,  "  Bring  Forty  Dtdlui  if  Ton  Want 
BssoTd,**  does  not  relate  to  matter  of  necessity 
or  charity.  Western  Union  Tel.  Co.  v.  .Yopst, 
118  Ind.  248. 

A  Tdflgram,  "  I  Will  Be  HoM  To-Blght,"  B«t 
by  Husband  to  Wife,  relates  to  matter  of  neces- 
sity or  charity,  and  contract  to  transmit  it  is 
not  prohibited.  Burnett  v.  Western  Union  Tel. 
Co.,  39  Mo.  App.  599. 
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8.  Ooatnwti  for  TnaiporUtin.  —  TiUodc  v. 
Webb,  56  Me.  100 ;  Feltal  v.  Middlesex  R.  Co., 
T09  Mass.  398,  12  Am,  Rep.  720;  Fisher  v.  Kyle, 
27  Mich.  454. 

Hiring  Team  to  Take  Prisoner  to  JiH  is  con- 
tract to  carry  out  work  of  necessity  or  charity. 
Fisher  v.  Kyle,  27  Mich.  454. 

Hiring  Team  to  Visit  Father  is  contract  to 
carry  out  work  of  necessity  or  charity.  Logan 
V.  Hatheirs,  6  Pa.  St.  417. 

4.  Oeatraot  fur  Eavlmunt  of  FhToloiaa  not 
prohibited.  Smith  v.  Watson,  14  Vt  33a ;  Stag- 
gers's  Estate.  8  Pa.  Super.  Ct  360,  43  W.  N. 
C.  (Pa.)  79. 

Oontraot  by  Ovorsear  of  Poor  for  Belief  of  Udc 
Panpor  not  prohibited.  Aldrich  v.  Blackstone, 
128  Mass,  148, 

6.  Contract  Belatlng  to  ProierTaUea  of  Property. 
—  Parmalee  v.  Wilks,  33  Barb.  (N.  Y.)  539. 

6.  SabioilptleM  to  Bnlld  Okoroh  or  Pay  Off  Debts 
work  of  charity.  Arthur  v,  Norfield  Parish 
Cong.  Church  Soc.,  73  Conn.  718 ;  Bryan  v.  Wat- 
son,. 127  Ind.  42  loverruling  Catliff  v.  M.  E. 
Church,  62  Ind.  365,  30  Am.  Rep,  197] ;  Ft. 
Madison  First  M,  E.  Church  v.  Donnell,  110 
Iowa  5 ;  Allen  v.  Duflie,  43  Mich,  i,  38  Am.  Rep. 
IS9 ;  Dale  v.  Knepp,  98  Pa.  St.  3S9,  42  Am.  Rep. 
6a4;  Hodges  v.  Nally,  113  Wla.  567.  And  see 
Lansing  Tamverein  Soc.  v.  Carter,  71  Mich. 
608. 

T.  Partlonlar  Ooeapations  EsMptod,  —  See  the 

statutes  of  the  difTerent  states, 

Baken.  —  A  "  baker,"  within  the  meaning  of 
a  Sunday  statute  excepting  bakers  from  its  pro- 
vision, is  one  whose  occupation  it  is  to  bake 
bread  and  other  articles  of  food,  and  not  one 
who  keeps  a  shop  for  the  purpose  of  selling 
bread  and  pastry  not  made  by  him,  but  bought 
for  the  purpose  of  resale,  although  he  has  a 
small  stove  in  his  shop,  in  which  his  wife  some- 
times bakes  a  few  cookies  or  gingersnaps  which 
he  sells.    Com.  v.  Crowley,  145  Mass.  430. 

Jtngf^U.  —  Tobacco  is  not  "  drugs  or  medi- 
cine "  within  the  meaning  of  a  Sunday  statute 
allowing  their  sale  on  Sunday,  State  v.  Ohmer, 
34  Mo,  App.  115.  And  see  Com.  v.  Marzynskt, 
149  Mass.  68,  where  it  was  held  that  the  selHog 
of  cigars  on  Sunday  by  a  tobacconist  in  the 
ordinary  way  was  not  the  selling  of  "  drugs  or 
medidnes  "  within  the  meaning  of  the  statute. 

But  the  selling  of  Florida  water  on  Sunday 
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c.  Persons  Observing  Seventh  Day  as  Sabbath.  —  Sunday  statutes 
in  many  states  except  from  their  operation  persons  who  observe  the  seventh 
day  as  the  Sabbath.* 

Only  Fenou  Laboring  are  excepted,  however,  in  some  states.' 

4.  Violation  of  Sunday  Statntes  by  Agent.  —  Where  Sunday  statutes  are 
violated  by  an  agent,  both  he  and  the  principal  are  liable.* 

IX.  C0HT&AOT8  A8  Affected  bt  Svhdat  Laws  —  1.  Prohibited  by  Sunday 
SUtntei— <z.  As  to  Contracts  Generally — (i)  Contracts  Votd—{%)  im 
OeDfzaL  — '  Sunday  contracts  made  in  violation  of  statutes  prohibiting  them 
under  a  penalty  are  void,  although  not  expressly  declared  to  be  so.*  This 


fau  been  held  lawful  as  being  "  drugs  or  medi- 
cine."  Todd  V.  State,  30  Tex.  App.  667. 

Coaaon  Ouxien. —  The  business  of  a  wharf- 
boat  association  is  embraced  within  a  proviso 
in  a  Sunday  statute  "  that  sothins  in  this  aectlon 
shall  apply  to  railroads  or  steamboat  naviga- 
tion in  this  state."  Merchants'  Wharfboat 
Assoc.  V.  Wood,  64  Miss.  661,  60  Am,  Rep.  76. 

Under  a  statute  allowing  freight  trains  start- 
ing Saturday  night  to  run  through  to  destination, 
provided  the  time  of  arrival  according  to  sched- 
ule by  which  trains  started  on  trip  shall  not  be 
later  than  eight  o'clodc  on  Sunday  morning,  the 
freight  train  must  be  actually  started  on  or  be- 
fore twelve  o'clock  on  Satimiay  night.  Jack- 
son V.  State,  88  Ga.  7S7. 

1.  See  the  statutes  of  the  diflferent  states. 

Gourtltatlffiaallty  of  BtatntM, —  See  tupra,  this 
title,  V.  3.  Bxeeptions  of  Persons  Observing 
Seventh  Day. 

S.  Tradlnff  on  Sunday  not  "labor."  Anony- 
mous, (N.  Y.  Super.  Cl  Spec.  T.)  la  Abb.  N. 
Cas.  (N.  Y.)  4SS. 

Selling  Intozioatlng  Llqaor  on  Sunday  not 
"labor.'     Com.  v.  Hyoeman,  loi  Mass.  30. 

S.  Both  Fiindpftl  and  Agent  Liable.  —  Marre 
V,  State,  36  Ark.  222;  Com.  v.  Dale,  144  Mass. 
363;  Com.  V.  Ryan,  15  Pa.  Co.  Ct.  223. 

4.  Sonday  Oontrmoti  Yda  —  ^/abama.  — Wil- 
liams V.  Armstrong,  130  Ala.  389;  Flanagan  v. 
Meyer,  41  Ala.  132;  Saltmarsb  v.  Tuthill,  13 
Ala.  390;  Butler  v.  Lee,  11  Ala.  88$,  46  Am. 
Dec.  230 ;  Dodson  v.  Harris,  10  Ala.  566 ; 
Shippey  v.  Eastwood,  9  Ala.  198;  O'Donnell  v. 
Sweeney,  $  Ala.  468,  39  Am.  Dec.  336. 

Arkansas.' — Edwards  v.  Probst,  38  Ark.  661 ; 
Stewart  v.  Davis,  31  Ark.  518,  23  Am.  Rep.  S76 ; 
Tucker  v.  West,  39  Ark.  389. 

Connecticut.  —  Grant  v.  McGrath,  56  Conn. 
333;  Cameron  v.  Peck,  37  Conn.  557;  Finn  v. 
Donahue,  35  Conn.  316. 

Delaware.  —  Terry  r.  Piatt,  i  Penn.  (Del.) 
185. 

Georgia.  —  Calhoun  v.  Phillips,  87  Ga.  482. 

Indiana.  —  Evansville  v.  Morris,  87  Ind.  373, 
44  Am.  Rep.  763 ;  Perkins  v.  Jones.  26  Ind.  499 ; 
Banks  v.  Werts,  13  Ind.  203 ;  Link  v.  Oem- 
mens,  7  Blackf.  (Ind.)  479;  Western  Union  Tel. 
Co.  V.  Eskridge,  7  Ind.  App.  208 ;  Williamson  v. 
Brandenberg,  6  Ind.  App.  97.  • 

Iowa.  —  Gunderson  v.  Richardson.  56  Iowa 
56,  41  Am.  Rep.  81 :  Sayre  v.  Wheeler.  32  Iowa 
S59,  31  Iowa  112;  Riech  v.  Bolch,  68  Iowa  526; 
Clough  V.  (joggins,  40  Iowa  325 ;  Pike  v.  King, 
z6  Iowa  49. 

Mntfi?.  — -  Bridgea  v.  Bridges,  9.1  Me.  562; 
Bar  Harbor  First  Nat.  Bank  v.  Kingsley.  84 
Me.  Ill ;  Meader  v.  White,  66  Me.  90,  32  Am. 
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Rep.  551  ;  Plaisted  v.  Palmer,  63  Me.  576;  Til- 
lock  V.  Webb,  56  Me.  100;  Pope  v.  Linn,  50 
Me.  83. 

Massachusetts.  —  Cardoxe  v.  Swift,  113  Mass. 

350;  Cranson  v.  Goss,  107  Mass.  439,  9  Am. 
Rep.  45;  Horton  v.  Buffinton,  105  Mass.  399; 
Hazard  v.  Day,  14  Allen  (Mass.)  487,  92  Am. 
Dec.  790;  Bradley  v.  Rea,  14  Allen  (Mass.) 
20,  103  Mass.  188,  4  Am,  Rep.  534;  Ladd  v. 
Refers,  1 1  Allen  (Mass.)  209 ;  Merriam  v. 
Steams,  10  Cush.  (Mass.)  357;  Day  v.  Mc- 
Allister, 15  Gray  (Mass.)  453;  Johnson  v, 
WilKs,  7  Gtaj  (Mass.)  164. 

Michigan.  —  Bollln  v.  Hooper,  127  Mich.  287 ; 
Pillen  V.  Erickson,  125  Mich.  68 ;  Costello  v.  Ten 
Eyck,  86  Mich.  348,  24  Am.  St.  Rep.  128 ;  Searles 
V.  Reed,  63  Mich.  485 ;  Saginaw,  etc.,  R.  Co. 
V.  Chappell,  56  Mich.  194;  Brazee  v.  Bryant,  50 
Mich.  141 ;  Wtnfield  v.  Dodge,  45  Mich.  335, 
40  Am.  Rep.  476;  Tucker  v,  Mowrey,  12  Hich. 
378;  Adanif  v.  Hamell,  2  Dougl,  (Mich.)  73, 
43  Am.  Dec.  455. 

Minnesota.  —  Hanchett  v.  Jordan,  43  Minn. 
149;  Durant  v.  Rhener,  26  Minn.  363;  Webb 
V.  Kennedy,  20  Minn.  419;  Finley  v.  Quirk,  9 
Minn.  194,  86  Am.  Dec.  93. 

Mississippi.  —  Foster  v.  Wooten,  67  Miss. 
540;  Block  p.  McMurry,  56  Miss.  217,  31  Am. 
Rep.  357 ;  Hemdon  v.  Henderson,  41  Miss.  584 ; 
Kountz  V.  Price,  40  Miss,  341 ;  Miller  v.  Lynch, 
38  Miss.  346. 

New  Hampshire.  —  Gilman  v.  Berry,  59  N. 
H,  62;  Smith  V.  Foster,  41  N.  H,  220;  Wood- 
man V.  Hubbard,  25  N.  H.  67,  57  Am.  Dec.  310; 
Allen  V.  Deming,  14  N.  H.  133,  40  Am.  Dec. 
179. 

New  Jersey. — Kempson  v.  Kempson,  63  N. 
J.  Eq.  787;  Gennert  v.  Wnestner,  53  N.  J.  Eq. 
302 :  Nibert  v.  Baghurst,  47  N.  J.  Eq.  201  ;  Ryno 
V.  Darby,  20  N.  J.  Eq.  331;  Cannon  v.  Ryan. 
49  N.  J.  L.  314;  Reeves  v.  Butcher,  31  N.  J. 
L.  234,  disapproving  dictum  of  court  in  Crocket 
V.  Vanderveer,  3  N.  J.  L.  422,  that  it  was  not 
prepared  to  say  that  all  contracts  made  on  Sun- 
day are  void ;  Rush  v.  Rush.  (N.  J.  1889)  18 
Atl.  Rep.  331. 

Oregon.  —  Smith  v.  Case,  2  Oregon  192. 

Pennsylvania.  —  Foreman  v.  Ahl,  55  Pa.  St. 
325;  Uhler  V.  Applcgate,  26  Pa.  St.  140;  Com. 
V.  Kendig.  2  Pa.  St.  449:  Miley  v.  Wildermuth, 
A  W.  N.  C.  (Pa.)  462,  s6o :  Kepner  v.  Keefer, 
6  Watts  fPa.^  231,  31  Am.  Dec.  460 ;  Morgan  v. 
Richards,  i  Browne  fPa.)  171;  Lee  v.  Drake, 
TO  Pa.  Co.  Ct.  276;  Granger  v.  Grubb,  7  Phila. 
(Pa.)  350. 

Tennessee.  —  Annis  v.  Kyle,  2  Yerg.  (Tenn.) 
31.  24  Am.  Dec.  463.  „  ,  . 

Texas.  —  Beham  v.  Giho,  75  Tex.  87  ;  Schnd- 
Volume  XXVII. 
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rule  applies  to  promissory  notes  as  well  as  other  agreements.* 

(b)  Xut  B«  Fal^  GontuDinatad.  —  A  contract  to  be  void  because  made  on  Sun- 
day must  be  fully  consummated  on  that  day,  and  a  contract  is  valid  which  is 


der  V.  Sansom,  62  Tex.  303,  50  Am.  Rep.  531 ; 
Gulf,  etc,  R.  Co.  V.  Levy,  59  Tex.  542,  46  Am. 
Rep.  369. 

Vermont.  —  Lovejoy  v.  Whipple,  18  Vt.  379, 
46  Am.  Dec.  157;  Lyon  v.  Strong,  6  Vt.  219. 

West  Vir^nia.  —  State  v.  Knight,  29  W.  Va. 
341. 

Wisconnn.  —  Ainswortb  v.  Williams,  1 1 1 
Wis.  17;  State  v.  Cfaicago,  etc,  R.  Co.,  79  Wis. 
259;  Vinz  V.  Beatty,  61  Wia.  648;  Thomas  v. 
Hatch.  S3  Wis.  396;  De  Forth  v.  Wisconria, 
etc,  R.  Co.,  5a  Wis.  320,  38  Am.  Rep.  737,  5 
Am.  &  Eng.  R.  Cas.  28;  Troewert  v.  Decker,  51 
■Wis.  46,  37  Am.  Rep.  808;  Blakesley  v.  John- 
son, 13  Wis.  sjo;  Walsh  v.  Blatchley,  6  Wis. 
422,  70  Am.  Dec  469 ;  Hill  v.  Sherwood,  3  Wis. 
346. 

ExprMS  Declaration  TTnnaewMrr.  —  In  Tucker 
V.  West,  29  Ark.  38S,  the  court  said :  "  It  is 
a  settled  principle  of  the  common  law  that  all 
contracts  which  are  founded  on  an  act  prohibited 
by  statute  under  a  penalty  are  void,  although 
J  not  expressly  declared  to  be  so." 

■1.  Hotas  Exeeoted  on  Bnndi^.  —  At  between 
the  parties  a  promissory  note  executed  on  Sun- 
day is  void. 

Alabama.  —  O'Donndl  v,  Sweeney,  s  Ala. 
467,  30  Am.  Dec  336 ;  Dodson  v.  Harris,  10  Ala. 
566 ;  Saltmarsh  v.  Tuthill.  Ala.  390 ;  Hooper 
V.  Edwards,  18  Ala.  280,  35  Ala.  538;  Hussey 
V.  Roquemore,  27  Ala.  281. 

ConnecXicut,  - —  Wight  v.  Geer,  i  Root  (Conn.) 
474;  Finn  v.  Donahue,  35  Conn.  31S. 

Georgia.  —  Hill  v,  Wilker,  41  Ga,  449,  5  Am. 
Rep.  540. 

Indiana.  —  Reynolds  v.  Stevenson,  4  Ind.  619 ; 
State  ff.  Stcvdel,  13  Ind.  565. 

Iowa.  —  Pike  v.  Kingr,  16  Iowa  49;  Sayre  v. 
Wheeler,  31  Iowa  ii3,  33  Iowa  539;  Johns  v. 
Bailey,  45  Iowa  341. 

Maine.  —  Towie  v,  Larrabee,  26  Me.  464 ; 
Hilton  V.  Houghton,  35  Me.  143 ;  Cumberland 
Bank  v.  Mayberry,  48  He,  19S;  Pope  v.  Linn, 
50  Me.  83. 

Massachusetts.  —  Cranson  v,  Goss,  107  Mass. 
443,  9  Am.  Rep.  45. 

Michigan* —  Adams  v.  Hamell,  3  Dougl. 
(Mich.)  73.  43  Am.  Dec.  455;  Beman  v.  Wea- 
sels, 53  Mich.  549. 

Minnesota.  —  Brimhall  v.  Van  Campen,  8 
Minn.  13,  82  Am.  Dec.  118;  Finney  v.  Callendar, 
8  Minn.  41 ;  Finley  v.  Quirk,  9  Minn.  194,  86 
Am.  Dec.  93. 

Mississippi.  —  Miller  v.  Lynch,  38  Miss.  346. 

New  Hampshire.  —  Clough  v.  Davis,  9  N.  H. 
500;  Allen  V.  Deming,  14  N.  H.  133,  40  Am. 
Dec.  179;  Varney  v.  French,  19  N.  H.  233; 
Smith  V.  Foster,  41  N.  H.  315;  State  Capital 
Bank  v.  Thompson,  42  N.  H.  369;  Gilman  v. 
Berry,  59  N.  H.  63. 

Pennsylvania.  —  Foreman  p.  Ahl,  55  Pa.  St. 
32s- 

Vermont.  —  Lovejoy  v.  Whipple,  18  Vt,  379, 
46  Am,  Dec.  157;  Sumner  v.  Jones,  24  Vt.  317- 

Wisconsin.  —  Hill  v.  Sherwood,  3  Wis.  .143. 

If  the  Consideration  for  Its  Execution'  Was  a 
Dabt  OoBtTMtad  en  a  Saoalar  Day  the  void  promis- 


sory note  may  be  disregarded  and  an  ac- 
tion brought  on  the  debt.    Edwards  v.  Probst, 
38  Ark.  661. 
TalldSty  of  Het«  in  Ouids  of  IndonoeorHoldv. 

—  But  a  promissory  note  executed  on  Sunday, 
though  void  as  between  the  parties,  is  valid  in 
the  hands  of  a  bona  fide  indorsee  or  holder 
taking  before  maturity  and  without  notice  of 
facts  affecting  its  validity.  Saltnuu^  v. 
Tuthill,  13  Ala,  390;  Trieber  v.  Commercial 
Bank,  31  ^k.  138;  Clinton  Nat.  Bank  v.  Graves, 
48  Iowa  339 ;  Cumberland  Bank  v.  Mayberry,  48 
Me.  198;  Pope  V.  Linn,  50  Me.  83;  Cranson  v. 
Goss,  107  Mass.  443,  9  Am.  Rep.  45;  Vinton  v. 
Peck,  14  Mich.  287;  Allen  v.  Deming,  14  N.  H. 
133,  40  Am.  Dec.  179;  State  Capital  Bank  v. 
Thompson,  42  N.  H.  369;  Gilman  v.  Berry,  59 
N.  H.  63 ;  Houliston  v.  Parsons,  9  U.  C.  Q,  B. 
681 ;  Crombie  v.  Overholtzer,  11  U.  C.  Q.  B.  55. 

And  the  fact  that  the  note  was  dated  on  Sun- 
day is  not  conclusive  evidence  that  the  third 
party  took  it  with  notice,  since  it  may  h^ave  been 
delivered  on  a  secular  day  and  therefore  valid 
even  as  between  the  parties,  Cranson  v.  Goss, 
107  Mass.  443,  9  Am.  Rep.  45  ;  Gilman  v.  Berry, 
59  N.  H.  62. 

A  promissory  note  is  valid  in  the  hands  of  a 
bona  Ude  assignee  after  maturity,  provided  the 
note  bears  date  as  of  a  secular  day,  and  the 
assignee  has  no  knowledge  that  the  note  was 
realty  executed  on  Sunday.  Leightman  V. 
Kadetska,  58  lows  676,  43  Am.  Rep.  139, 

■otes  Indorsed  on  Banday.  —  An  indorsement 
of  a  promissory  note  on  Sunday  is  void,  since 
the  indorsement  creates  a  new  contract.  Bar 
Harbor  First  Nat.  Bank  v,  Kingaley,  84  Me. 
iii;  Prescott  Nat.  Bank  v.  Butler,  157  Mass. 
548.  At^d  see  Walsh  v.  Blatchley,  6  Wis.  433, 
70  Am.  Dec.  469. 

.LeaM   made  on  Sunday  is  void.   Vinz  v. 
Beatty,  6t  Wis.  645;  Ainsworth  v.  Williams, 

III  Wis.  17. 

-  Parol  Agreement  Extondlny  Tlmoof  PsyiMntof 
Xottgage  Debt  is  void  tf  made  on  Sunday. 
Rush  V.  Rush,  (N.  J.  1889)  18  Atl,  Rep.  33t. 
Agrooment  for  the  Formation  of  Fartnerahip  in 

pra-senti,  on  Sunday,  is  void.  Durant  v.  Rhener, 
26  Minn.  362. 

Insoranea  Policy  executed  on  Sunday  is  void. 
Heller  v.  Crawford,  37  Ind,  279. 

Contraot  of  Besciuioa  made  on  Sunday  is 
void,  Merritt  v.  Robinson,  35  Ark,  463;  Myers 
V.  Meinrath,  lot  Mass.  366,  3  Am.  Rep.  368; 
Benedict  v.  Bacheider,  24  Mich.  435,  g  Am.  Rep. 
130. 

Contracts  of  Warranty  made  on  Sunday  are 
void,  Bloxsome  v.  Williams,  3  B,  &  C.  23 10 
E.  C,  L,  60 ;  Murphy  v.  Simpson,  14  B.  Mon. 
(Ky.)  337;  Hulet  v.  Stratton,  s  Cusb.  (Mass.) 
539;  BradlQT  v.  Rea,  103  Mass.  188,  4  Am.  Rep. 
524,  14  Allen  (Mass,)  30 ;  Finley  v.  Quirk,  9 
Minn.  194,  86  Am,  Dec.  93  ;  Block  v.  McMurry, 
56  Miss.  220,  31  Am.  Rep.  357;  Smith  v.  Bean, 
15  K,  H.  579:  Lyon  v.  Strong,  6  Vt.  319. 

Agroemont  to  Indemnify  a  person  for  becom- 
ing 3  surety  upon  a  promissory  note  is  void  if 
made  on  Sunday.  Hill  v.  Sherwood,  3  Wit.  34J. 
4  Velum*  XXVII. 
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completed  on  a  subsequent  secular  day,  although  negotiations  leading  up  to 
it  are  made  on  Sunday,*  or  which  was  completed  on  a  prior  secular  day 
although  something  not  essential  to  the  completeness  of  the  contract  was 
performed  on  Sunday.'' 

Whan  Dallnry  of  u  InstramMt  Ii  EMoaUal  to  the  completion  of  a  contract,  as  in 
the  case  of  bills,  notes,  bonds,  and  deeds,  if  the  contract  is  written,  dated,  or 
signed  on  Sunday,  but  not  delivered  until  a  secular  day,  it  is  valid.' 


A  ContTMt  of  Ouu&nty  made  on  Sunday  is 
void.  Tyler  v.  Waddingham,  $8  Conn.  375; 
Canick  v.  Morrison,  3  Marv.  (Del.)  157;  Mer- 
riam  V.  Steams,  10  Cush.  (Mass.)  257. 

And  this  is  so  although  the  contract  to  which 
the  guaranty  refen  is  not  executed  until  a  lub- 
sequeat  oecular  day.  Merriam  v.  Steanu,  10 
Cusfa.  (Mass.)  357. 

1.  Gontnot  Sot  Void  Union  F11II7  Coimia* 
mitod  on  Sondnr —  England.  —  Bloxsome  v. 
Williams,  3  B.  &  C.  23a,  10  E.  C.  L.  60.  But 
see  Smttit  v.  Sparrow,  4  Bing.  84,  13  E.  C.  L. 
351. 

Alabama. —  Butler  v.  Lee,  11  Ala.  885,  46 
Am.  Dec.  330. 

ConnecHcHt.  —  Tyler  v.  Waddingham,  58 
Conn.  375. 

Indiana.  —  Evanmlle  V.  Morris,'  87  Ind.  274, 
44  Am.  Rep.  763. 

Iowa.  —  McKinnis  v.  Estes,  81  Iowa  749. 

Kentucky.  —  Prather  v.  Haraln,  6  Bush  (Ky.) 
185;  Ray  V.  Catlett,  la  B.  Mon.  (Ky.)  537. 

Mmne.  —  Plaisted  v.  Palmer,  63  Me.  576. 

Massachusetts.  —  Winchell  v.  Carey,  ttg 
Mass.  560,  15  Am.  Rep.  151;  Tnckerman  o. 
Htnkley,  g  Allen  (Mass.)  4S». 

Michigan.  —  Aipell  v.  Hosbein,  98  Mich.  1 17  ; 
Wooliver  v.  Boylston  Ins.  Co.,  104  Mich.  132; 
Barger  v,  Famham,  130  Mich.  487. 

Minnesota.  —  State  V,  Young,  23  Minn.  551. 

Mississippi.  —  Foster  v.  Wooten,  67  Mist. 
S40;  Kountz  V.  Price,  40  Miss.  341. 

New  Hampshire.  —  Allen  v.  Deming,  14  N. 
H.  133,  40  Am.  Dec.  179;  Merrill  v.  Downs,  41 
N.  H.  72;  Smith  v.  Foster,  41  N.  H.  ai5 ;  Pro- 
vonchee  v.  Piper,  68  N.  H.  31;  Stadqrale  v. 
Symonds,  23  N.  H.  339. 

New  Jertey.  —  Cannon  v.  Ryan,  49  N.  J.  L. 
314* 

Pennsylvania.  —  Foreman  v.  Afal,  55  Pa.  St. 
335;  B«tenman's  Appeal,  55  Pa.  St.  183;  Com. 
V.  Kendig.  a  Pa.  St.  448- 

Rhode  Wand.  —  Saylei  v.  Wellman,  10  R.  I. 
465- 

Tennessee.  —  Moseley  v.  Vanhooser,  6  Lea 
(Teno.)  389,  40  Am.  Rep.  37 ;  McDowell  w. 
Murfrecsboro,  103  Tenn.  726. 

Texas.  —  Beham  v.  Ghio,  75  Tex.  87. 

Vermont.'^ A.dMaav.  Gay,  19  Vt.  358;  Love- 
joy  V.  Whipple,  18  Vt.  379,  46  Am.  Dec.  157- 

Wisconsin. '—TxyXoT  v.  Young,  61  Wis.  314. 

Aooeptanoo  on  Boealar  Day  of  Offsr  Made  on 
Baaday  completes  contract  commenced  on  Sun- 
day, and  the  contract  is  valid.  Tuckerman  v. 
Htngley,  9  Allen  (Mass.)  452;  Cranson  V.  Goss, 
107  Mass.  442,  9  Am.  Rep.  45;  Stackpole  v. 
Symonds,  33  N.  H.  339 ;  McDonald  v.  Femald, 
68  N.  H.  171.  And  see  Cannon  v.  Ryan,  49  N. 
J-  L.  3»4. 

Sunday  Contraot  for  ForohaM  of  Land  Subject 
to  Sabaeqtiont  Approval  or  Bajectlon  of  one  of 
the  vendors  is  incomplete,  and  if,  on  a  secular 


day,  the  vendor  entitled  to  do  so  rejects  the 
contract,  the  vendee  may  recover  the  purchase 
price  which  he  had  paid  on  a  secular  day.  Mer- 
rill V.  Downs,  41  N.  H.  72. 

Where  Goods  Were  to  Be  Inspeetod  B«A»re  Bi^er 
Was  to  Bo  Absdntdy  Bonad,  it  was  held  that,  al- 
though the  terms  of  the  sale  were  agreed  upon 
on  Sunday,  there  was  no  completed  sale  on  that 
day.  Moseley  v.  Vanhooser,  6  Lea  (Tenn.)  366, 
40  Am.  Rep.  37. 

Beveranoe  of  Ferformanoe  of  Sunday  Contraot.  — 
Where  a  Sunday  contract  was  made  for  the 
purchase  of  fifteen  mules,  and  thirteen  were  de- 
livered on  Sunday,  but  two  were  delivered  on 
Monday,  it  was  held  that  the  seller  could  not 
recover  the  purchase  price  of  the  mules  de- 
livered on  Sunday,  but  could  for  the  two  mules 
delivered  on  Monday,  on  the  ground  that  thou^ 
the  contract  was  entire  the  parties  severed  it  in 
the  performance,  and  therefore  as  to  the  two 
mules  delivered  on  Monday  the  bargain  was  be- 
gun on  Sunday  and  was  not  consummated  until 
Monday.   Foreman  v.  Ahl,  55  Pa.  St.  325. 

DoUTray  on  Seeular  Day  of  shingles  bought  and 
paid  for  on  Sunday  was  held  not  to  make  the 
contract  incomplete  on  Sunday  and  therefore 
valid,  where  it  appeared  that  the  shingles  re- 
mained with  the  seller  until  a  secular  day  for 
the  convenience  merely  of  the  purchaser  and 
not  because  the  contract  was  to  be  considered 
incomplete  until  removal.  Allen  v.  Deming,  14 
N.  H.  133,  40  Am.  Dec.  179. 

2.  Exeention  of  a  Bill  of  Sale  of  horses  on  Sun- 
day, in  pursuance  of  a  sale  made  on  a  prior 
secular  day,  is  not  the  consummation  of  the 
sale,  but  only  the  evidence  of  it,  and  the  sale  is 
not  invalid.    Foster  v.  Wooten,  67  Miss.  540, 

8.  Bill  or  Note  Hade  hut  Not  Delivered  on  Sun- 
day Valid— t/nit^d  Slates.— Qxhhs,  etc.,  Mfg. 
Co.  V.  Brucker,  1 1 1  U.  S.  597. 

Alabama.  —  Burns  v.  Moore,  76  Ala.  342,  53 
Am.  Rep.  332;  Flanagan  v.  Meyer,  41  Ala.  133; 
Saltmarsh  v.  Tuthill,  13  Ala.  390;  Butler  v.  Lee, 
II  Ala.  885,  46  Am.  Dec.  230. 

Connecticut.  —  Greathead  v.  Walton,  40  Conn. 
335;  Cameron  v.  Peck,  37  Conn.  556. 

D^/onrore.  ~  Terry  v.  Piatt,  i  Penn.  (Del.) 
185. 

Indiana.  —  Love  v.  Wells,  35  Ind.  503,  87  Am. 
Dec.  375;  Davis  v.  Barger,  57  Ind.  54.  And  see 
King  V.  Fleming,  72  111.  21,  22  Am.  Rep.  131, 
which  involved  validity  of  Indiana  note. 
Iowa. —  Bell  v.  Mahin,  69  Iowa  408, 
Kentucky.  —  Dohoney  v,  Dohoney,  7  Bush 
(Ky.)  221 ;  Prather  v.  Harlan.  6  Bush  (Ky.) 
185;  Hofer  V.  McCIung,  (Ky.  1902)  68  S.  W. 
Rep.  438. 

Louisiana. — McCalop  v.  Hereford,  4  La.  Ann. 

185. 

Maine.  —  Harris  v.  Morse,  41  Mp.  4,12,  77 
Am.  Dec.  269;  Cumberland  Bank  v.  Maybeny, 
48  Me.  198;  Hilton  v.  Houghton,  35  Me.  143. 
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Wherd  an  Indwwment  la  Heoouary  to  the  completion  of  a  contract,  as  in  the  case 
of  an  accommodation  note,  the  note  is  valid  though  made  on  Sunday  if  indorsed 
by  the  payee  on  Monday.* 

(0)  Fraud  la  Vafcbv.  —  Where  a  contract  is  void  because  made  on  Sunday  no 
action  can  be  maintained  for  fraud  in  the  making  of  it.' 

(d)  Conflict  of  lawi.  — The  law  governing  Sunday  contracts  made  in  one  state 
and  sought  to  be  enforced  in  another  is  discussed  elsewhere.' 

(2)  Ratification  of  Contracts.  —  By  the  great  weight  of  authority  a  contract 
void  because  made  on  Sunday  cannot  be  ratified  on  a  secular  day.^  But 
there  are  a  few  cases  which  hold  that  void  Sunday  contracts  may  be  subse- 
quently ratified  on  a  week  day.  In  these  cases,  however,  the  person  ratifying 
has  received  some  benefit  from  the  contract  which  he  has  retained.^ 


MaaachiugtU.  —  Stacy  v.  Kemp,  97  Mass.        Delaware.  —  Spahn   v.   Willman,    i  Penn. 

(Del.)  125. 

Georgia.  —  Meriwether  v.  Smith,  44  Ga.  541 ; 
Calhoun  v.  Phillips,  87  Ga,  482. 

Maine.  —  Pope  v.  Linn,  50  Me.  85;  Plaisted 
V.  Palmer,  63  Me.  576. 

Massachusetts.  —  Ladd  v.  Rogers,  11  Allen 
(Mass.)  309:  Day  v.  McAllister,  15  Gray 
(Mass.)  433;  Bradley  v.  Rea,  103  Mass.  188,  4 
Am.  Rep.  524;  Stewart  v.  Thayer,  )68  Mass. 
SI 9,  60  Am.  St.  Rep.  407. 

Michigan.  —  Adams  v.  Hamell,  2  Dougl. 
73,  43  Am.  Dec.  455;  Tucker  v.  Mowrcy,  12 
Mich.  379 ;  WinBeld  v.  Dodge,  45  Mich.  355,  40 
Am,  Rep.  476;  Brazee  v.  Bryant,  50  Mich.  141 ; 
Saginaw,  etc.,  R.  Co.  v.  Chappell,  56  Mich.  194; 
Cbstello  V.  Ten  Eyck,  86  Mich.  348,  24  Am.  St. 
Rep.  tsS;  Acme  Electrical  Illustrating,  etc.,  Co. 
V.  Van  Derbeck,  127  Mich.  341,  89  Am.  St.  Rep. 

Mississippi.  —  Kountz  v.  Price,  40  Miss.  341. 
New  Hampshire.  —  Allen  v.  Deming,  14  N. 
H.  133,  40  Am.  Dec.  179;  Varney  v.  French,  19 
N.  H.  233.   But  see  Clough  v.  Davis,  9  N.  H. 
500. 

Nno  Jertey.  —  Steffens  v.  Earl,  40  N.  J.  L. 
137*  ^  Am.  Rep.  314;  Cannon  v.  Ryan,  49  N. 
J.  L.  314;  Rjrno  v.  Darby,  20  N.  J.  Eq.  331; 
Ndbert  v.  Baghurst,  (N.  J.  1892)  25  Atl.  Rep. 
474;  Gennert  v.  Wuestner,  53  N.  J.  Eq.  303; 
Riddle  v.  Keller.  61  N.  J.  Eq.  513. 

Wisconsin.  —  Vinz  v.  Beatty,  61  Wis.  645; 
Hopkins  c  Stefan,  77  Wis.  45. 

And  see  Reeves  v.  Butcher,  31  N.  J.  L.  334, 
where  the  court  says :  "  There  can  be  no  sucli 
thing  in  law,  strictly  speaking,  as  a  ratification 
of  a  transaction  which,  at  the  time  of  its  per- 
formance, was  prohibited  by  statute.  The  par- 
ties cannot  legalize  that  which  the  law  has 
declared  illegal.  It  is  competent  to  them  to 
impart  a  new  efficacy  to  a  voidable  act,  but  they 
bave  no  power  to  give  life  to  an  act  which, 
from  reasons  of  public  policy,  has  been  ordained 
by  the  legislative  authority  to  be  absolutely 
void." 

0.  Told  Sunday  Contraots  Xay  B«  Batlflod  — 

Indiana.  —  Banks  v.  Werts,  13  Ind.  203;  Per- 
kins V.  Jones,  26  Ind.  499 ;  Heller  v.  Crawford, 
37  Ind,  279 ;  Catlett  v.  M.  E.  Church,  62  Ind. 
366,  30  Am.  Rep.  197 ;  Parker  v.  Pitts,  73  lod, 
507.  38  Am.  Rep.  iss  ;  Rogers  v.  Western  Union 
Tel.  Co.,  78  Ind.  169,  41  Am.  Rep.  558;  Evans- 
ville  V.  Morris,  87  Ind.  269,  44  Am.  Rep.  763 ; 
Kuhns  V.  Gates,  92  Ind.  66 ;  Williamson  v. 
Brandenberg,  6  Ind.  App.  97.  See  King  v. 
Fleming,  73  111.  31,  32  Am.  Rep.  131,  wfaicli 


166. 

Minnesota.  —  State  v.  Young,  23  Minn.  551. 

Mississippi.  —  Kountz  v.  Price,  40  Miss.  341. 

Missouri.  —  Fritsch  v.  Heislen,  40  Mo.  555. 

New  Hampshire.  —  Marshall  v.  Russell,  44  N. 
H.  509;  Smith  V.  Foster,  41  N.  H.  230;  Allen  v. 
Deming,  14  N.  H.  139,  40  Am.  Dec.  179;  Cloi^b 
V.  Daiis,  9  N.  H.  500. 

Pennsylvania.  —  Com.  v.  Kendig,  3  Pa.  St. 
449;  Miley  V.  Wildermuth,  4  W.  N.  C.  (Pa.) 
462. 

Vermont.  —  (^ss  v.  Whitney,  34  Vt.  187; 
Lovejoy  v.  Whipple,  18  Vt  379,  46  Am.  Dec. 
157. 

Bond  Kado  bat  Hot  IMlvered  on  Sunday  Valid. 

—  Evansville  v.  Morris,  87  Ind.  369,  44  Am. 
Rep.  763  ;  Prather  v.  Harlan,  6  Bush  (Ky.)  185 ; 
Hall  V.  Parker,  37  Mich.  590,  26  Am.  Rep.  540; 
State  V.  Young,  23  Minn.  551  ;  Beitenman's  Ap- 
peal, 55  Pa.  St.  183 ;  Com.  v.  Kendig,  2  Pa.  St. 
,»48;  Stevens  v.  Hallock,  7  Kulp  (Pa.)  260. 

Deed  Hade  but  Not  Deliverod  on  Sonday  Valid, 

—  Flan^n  v.  Meyer,  41  Ala.  132;  Williams  v. 
130  Ala.  389;  Love  v.  Wells,  25 
Am.  Dec  375 ;  Schwab  v.  Rigby,  38 

PoUoy  dated  and  delivered  on  Mon- 
a  Sunday  contract,  though  property 
was  examined  and  amount  of  insurance  agreed 
on  on  Sunday.  Wooliver  v.  Boylston  Ins.  Co., 
104  Mich.  132. 

Volnataiy  Aislgnment  for  benefit  of  creditors 
signed  by  one  of  two  partners  on  Sunday  and 
signed  and  delivered  by  the  other  partner  on  a 
STCular  day  is  valid,  delivery  being  essential  to 
completeness.   Farwell  v.  Webster,  71  Wis.  485. 

1.  Aooommodation  Notes.  —  Cumberland  Bank 
V.  Mayberry,  48  Me.  198, 

S.  Fraud  In  the  HaUng.  —  Grant  v.  McGrath, 
56  Conn.  333;  Gunderson  v.  Richardson,  56 
Iowa  56,  41  Am.  Rep.  61 ;  Plaisted  v.  Palmer, 
63  Me.  576 ;  Robeson  v.  French,  13  Met  (Mass.) 
34,  45  Am.  Dec.  336;  Cardoze  v.  Swift,  113 
Mass.  350;  Block  v.  McMurry,  56  Miss.  320; 
Smith  V.  Bean,  15  N.  H.  579;  Northrup  v.Foot, 
14  Wend.  (N.  Y.)  348  ;  Schneider  v.  Sansom,  6j 
Tex.  303.  50  Am.  Rep.  521. 

8.  Confliet  of  Zaws.  —  See  the  title  Private 
Intesnational  Law,  vol.  32,  p.  1329. 

4.  ToU  Sunday  Contraots  Cannot  Bo  Satlflod  — 
Alabama. —  Shippey  f.- Eastwood,  9  Ala.  198; 
Butler  V.  Lee,  ii  Ala.  88s.  46  Am.  Dec.  330; 
Rainey  v.  Capps,  32'  Ala.  288. 

Arkansas.  — m\\  v.  Hite,  79  Fed.  Rep.  826 
(AAanaas  cmitract). 
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What  Amouto  to  Batltotlim.  —  In  those  states  which  hold  that  a  void  Sunday 

contract  may  be  ratified  on  a  subsequent  secular  day,  it  has  been  held  that  a 
retention  of  whatever  has  been  received  under  the  contract  is  not  of  itself 
a  ratification  of  the  contract,'  but  that  part  payment  under  the  contract  is.* 

(3)  Subsequent  New  Contracts.  — While  by  the  weight  of  authority  a  con- 
tract void  because  made  on  Sunday  cannot  be  ratified  on  a  subsequent  secu- 
lar d^p*  yet  the  acts  of  the  parties  in  dealing  with  the  subject-matter  of  the 
void  Sunday  contract  may  be  such  as  to  create  a  new  and  valid  contract.* 

b.  Contracts  Wholly  Executory.  —  Where  the  contract  is  wholly 
executory,  and  there  is  neither  delivery  of  the  goods  on  the  one  hand  nor  pay- 
ment of  price  on  the  other,  the  authorities  are  ^reed  that  the  attitude  of  the 
courts  should  be  one  of  absolute  nonaction."^  * 

c.  Contracts  Wholly  or  Partly  Executed  —  (i)  In  Getteral.  —  The 
course  pursued  by  the  courts  where  contracts  void  because  made  on  Sunday 
have  been  wholly  or  partly  executed  on  that  day  has  been  changed  in  a  few 
states  by  reason  of  statutes,  and  these  statutes  should  be  borne  in  mind  in 
considering  what  follows  concerning  contracts  wholly  or  partly  executed. 

Sttnni  of  Yalublft  Canildan.tioiL  —  These  statutes  provide  in  substance  that  he 
who  receives  a  valuable  consideration  for  a  contract  made  on  Sunday  shall  not 
defend  against  it  on  the  ground  that  it  was  made  on  Sunday  until  he  restores 
the  consideration,*  and  it  is  immateriajl  that  the  consideration  is  in  the  nature 
of  things  not  capable  of  being  restored.'    The  effect  has  been  to  allow  actions 


beld  tbat  a  contract  executed  in  Indiana  on  Sun- 
day was  void  and  incapable  of  ratification. 

/owo.  —  Harrison  v.  Colton,  3^  Iowa  16 ;  Rus- 
sell V.  Murdod^  79  Iowa  loi,  18  Am.  St  Rep. 
348. 

Ktntucky,  —  Campbell  v.  Young,  g  Busb 
(Ky.)  240. 

Pennsylvania,  —  Wbitmire  v.  Montgomery, 
16s  Pa-  St.  usa;  Cook  v.  Forker,  193  Pa.  St. 
468,  74  Am.  St.  Rep.  699. 

Rhode  Island.  —  Saylea  v.  Wellman,  10  R.  I. 
465;  Flynn  v.  Columbus  Qub,  21  R.  I.  534. 

Vertaont.  —  Adams  v.  Gay,  19  Vt.  358;  Sar- 
geant  v.  Butts,  21  Vt.  loz;  Stunner  v.  Jones,  24 
Vt.  3*3. 

In  Adams  v.  Gay.  19  Vt.  338,  tbe  court  said : 
"Contracts  made  upon  Sui^y  sbould  be  beld 
an  exception,  in  some  sense,  from  the  general 
class  of  contracts  which  are  void  for  illegality. 
Sucb  contracts  are  not  tainted  with  any  gen- 
eral illegality;  they  are  illegal  only  as  to  the 
time  in  which  they  are  entered  into.  When 
purged  of  tUs  ingredient  they  are  like  other 
contracts." 

1.  Batantioii  of  Benefit  BeoeiTed  fhnn  Contrset 
Vot  ft  Batifloatlon.  —  Rogers  v.  Western  Union 
Tel.  Co.,  78  Ind.  169,  41  Am.  Rep.  558. 

3.  Put  Payment  on  a  secular  day  for  goods 
sold  and  delivered  on  Sunday  ratifies  the  Sun- 
day contract.  Banks  v.  Werts,  13  Ind.  203; 
Sumner  v.  Jtmes,  04  Vt.  317. 

A|id  part  pqrment  on  a  note  execated  on  Sun- 
d^.  and  dierefore  void,  ratifies  the  note  and 
makes  it  valid.  Russell  v.  Murdoch,  79  Iowa 
iDi,  18  Am.  St.  Rep.  348.  * 

8.  See  svpra,  this  subsection,  (3)  RatificatioH 
of  Contracts. 

4,  Aots  Booh  as  to  Create  ITew  Oontrsot.  —  Day 
V.  McAllister,  15  Gray  (Mass.)  433;  Cranson  f. 
Goss,  107  Mass.  441,  9  Am.  Rep.  45;  Wincbell 
V.  Caxty,  115  Mass.  560,  15  Am.  Rep.  151; 
Tucker  v.  Mowrey,  is  Mich.  378;  Acme  Elec- 
trical Illustrating,  etc.,  Co.  v.  Van  Derbeck,  lay 
Mich.  341,  89  Am.  St.  476;  Bollin  v. 
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Hooper,  137  Mich.  387 ;  Ryno  v.  Darby,  so  N.  J. 
Eq.  233;  Reeves  v.  Butcher,  31  N.  J.  L.  234; 
Riddle  v.  Keller,  61  N.  J.  Eq.  313;  Uhlcr  v. 
Applegate,  36  Pa.  St.  140;  Ainsworth  v.  Wil- 
liams, III  Wis.  17. 

Owmpttlea  of  Lud  as  Tenant.  —  While  a  lease 
executed  on  Sunday  is  void,  if  tbe  lessee,  on  a 
subsequent  secular  day,  enters  upon  the  land 
and  occupies  the  same,  he  will  be  liable  to  aa 
action  upon  an  implied  promise  to  pay  what  the 
use  of  the  land  is  reasonably  worth ;  but  the 
void  lease  cannot  be  resorted  to  to  detenfiine 
such  contract.  Cranson  v.  Goss,  107  Ma 
9  Am.  Rep.  45 ;  Stebbins  V.  Pecl^  8^ 
(Mass.)  553,  explaintd  in  Day  v.  McJ 
15  Gray  (Mass.)  433;  Vinz  v.  Beatty, 
64s. 

Goods  DellTored  m  SeeoUr  Bay.  —  Where 
goods  are  bargained  for  on  Sunday,  but  are  de- 
livered and  accepted  on  a  secular  day  with  the 
purpose  that  they  be  sold  and  paid  for,  tbe 
seller  may  recover  upon  the  implied  contract  of 
the  buyer  to  paj  what  they  are  reasonably 
worth,  and  neither  can  he  permitted  to  prove 
the  terms  agreed  between  them  on  Sunday. 
Cranson  v.  Goss,  107  Mass.  442,  9  Am.  Rep.  45 ; 
Bradley  v.  Rca,  14  Allen  (Mass.)  30,  103  Mass. 
188,  4  Am.  Rep.  534. 

And  see  Hopkins  v.  Stefah,  77  Wis.  45,  where 
it  is  held  that  delivery~of  goods  on  a  secular 
day,  OR  the  faith  of  a  promise  made  on  a  secular 
day  to  pay  for  them,  creates  a  new  contract,  al- 
though a  similar  promise  may  have  been  made 
on  Sunday. 

5.  Attitude  of  Courts  Absolute  Nenaotiai.  — 

Calhoun  v.  Phillips,  87  Ga.  482 ;  Thompson  p. 
Williams,  58  N.  H.  248;  Shuman  v.  Shuman,  37 
Pa.  St.  90  ;  Chestnut  v.  Harbaugh,  78  Pa.  St.  473, 

6.  See  the  statutes  of  the  different  states. 
Btatatss  Hot  Applleablo  to  Actions  fbr  HsgU* 

gailM._  Wheelden  v,  Ljrford,  84  He.  114. 

T.  Immaterial  that  OonafdaratUn  Ii  Vot  In 
Hatnro  Of  TUngl  BwtoraUa.  —  Wbcelden  v.  Ij- 
ford,  84  Me.  114. 
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on  contracts  of  sale  by  the  seller  to  recover  the  purchase  price  where  the  prop- 
erty delivered  has  not  been  restored,'  and  by  the  buyer  to  recover  the  price 
paid  for  property  which  he  has  received  and  offered  to  return ; '  actions  on 
notes  indorsed  on  Sunday  by  indorsee  against  indorser;'  and  actions  by  a 
bailor  on  contracts  of  bailment  to  recover  the  hire  of  property  bailed,* 

(2)  Contracts  Wholly  Executed — (»)  8«l8f  of  Fanojua  Propertj.  —  In  the  absence 
of  statutes  to  the  contrary,'  if  the  Sunday  contract  of  sale  is  completely  exe- 
cuted on  that  day  by  the  delivery  of  the  property  to  the  buyer,  and  the  pay- 
ment of  the  price  to  the  seller,  the  weight  of  authority  is  to  the  effect  that  the 
parties  are  in  pari  delicto,  and  that  neither  has  any  remedy  against  the  other,* 
nor  can  the  property  sold  be  recovered  by  the  seller's  creditors.' 

Klnority  Bal*.  —  There  is  some  authority  to  the  effect  that,  the  contract  being 
void,  no  title  to  the  property  delivered  passes,  and  the  seller,  on  tendering 
back  the  purchase  price,  may  recover  the  property,  and  the  buyer,  on  tender- 
ing back  the  property,  may  recover  the  purchase  price.* 

(b)  8alM  of  Boal  FToperty.  —  Where  a  deed  is  executed  on  Sunday  and  the 
money  paid,  the  possession  of  the  land  having  previously  been  given,  the  law 
will  leave  the  parties  where  it  finds  them,  and  the  courts  will  not  interfere.* 
Nor  can  property  conveyed  by  deed  executed  on  Sunday  be  recovered  by  the 
grantor's  creditors  claiming  under  a  subsequent  levy.  ** 

(0^  Tajmmt  af  Itobta.  —  Payment  of  debts  on  Sunday  discharges  them,  and 
the  aebtor  cannot  recover  back  the  amount  paid,  nor  can  the  creditor  while 
retaining  the  amount  paid  treat  the  payment  as  a  Nullity  and  enforce  payment 
over  again." 

1.  Seller  Allowed  to  Boooror  Porohise  Priee.  — 

Wetherell  v.  Holligter,  73  Conn.  622;  Went- 
worth  V.  Woodsidcj  79  Me.  156. 

S.  Buyer  Allowed  to  Oet  Baok  Porobue  Fzlo* 
Paid. —  Bridges  v.  Bridges,  93  Me.  557. 

S.  Indmeo  Allowed  to  Beooror  on  Vote.  —  Bar 
Hartwr  First  Nat  Bank  v.  Kingeley,  84  Me. 
114- 

4.  BaOar  Allowed  to  Bmow  Horn  Hin 

althoi^b  tbe  considerstion  whicb  bailee  received 
could  not,  in  tbe  nature  of  things,  be  restored. 
Wheelden  v.  Lyford,  84  Me.  1 14. 

B.  See  s»pra,  Ihis   subsection,   c.    (i)  In 
General. 

9.  Vo  Bawdy  Ilea  by  Eitber  Party  —  Ala- 
bama.—  Thombill  v.  O'Rear,  108  Ala.  299. 

Maine.  —  Ellis  v.  Higgins,  32  Me.  35  ;  Greene 
V.  Godfrey,  44  He.  25 ;  Bar  Harbor  First  Nat. 
Bank  v.  Kingsley,  84  Me.  iti. 

Massachusetts.  —  Myers  v,  Metnratb,  loi' 
Mass.  366,  3  Am.  Rep.  368;  Horton  V.  BufBn- 
ton,  105  Mass.  399;  Cranson  v.  Goss,  107  Mass. 
441,  9  Ain.  Rep.  45. 

Mississippi,  —  Block  v.  McMuny,  56  Miss. 
217,  31  Am.  Rep.  357;  Strouse  v.  Lanctot, 
(Miss.  190J)  27  So.  Rep.  606;  Foster  o.  Woo  ten, 
67  Miss.  540. 

Nexp  Hampshire.  —  Thompson  v.  Williams,  $8 
N.  H.  248. 

Pennsylvania.  —  Shuman  i>.  Shuman,  27  Pa. 
St.  90;  Chestnut  v.  Harbaugh,  78  Pa.  St.  473. 

Wisconsin.  —  Moore  v.  Kendall,  i  Chand. 
(Wis.)  33 ;  Cohn     Heimbauch,  86  Wis.  176. 

Baann  for  Bale. —  In  'Myers  v.  Meinratb,  joi 
Mass.  366,  3  Am.  Rep.  368,  the  court  uid: 
"Tbe  purpose  of  the  rule  of  law,  however,  is 
not  to  give  validity  to  the  transaction,  but  to 
deprive  the  parties  of  all  right  to  have  either 
enforcement  of  or  relief  from  their  ill^tal  con- 
tracts.  In  such  cases,  the  defense  of  ill^ali^ 
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prevails,  not  as  a .  protection  to  the  defendant, 
but  as  a  disability  \n  the  plaintiff." 

Xzohaago  iA  Property.  —  Where  a  Sunday  con- 
tract for  the  exchange  of  personal  property  has 
been  wholly  executed  on  that  day  by  tbe  deUveiy 
of  the  pr(^>erty  on  each  ude,  neither  party  has 
any  remedy  against  the  o^er.  Kelley  v.  Cos- 
grove,  83  Iowa  229;  Myei^  V.  Meinratb,  loi 
Mass.  366,  3  Am.  Rep.  36S.  \And  this  is  so  not- 
wiUistanding  be  bas  returned  die  property  re- 
ceived by  him.  Myers  v.  Meinratb,  lot  Mass. 
366,  3  Am.  Rep.  368. 

But  Where  Condition  for  Beto^  of  Property  U 
Unsatlsfutory'  is  inserted  in  tlM  contract  of 
sale,  the  buyer  may  return  the  property  and  sue 
for  the  purchase  price,  though  t'^e  sale  was 
completely  executed  on  Sunday.  \  Manrer  v. 
Wolff,  (Supm.  Ct.  Gen.  T.)  ai  N.  yV  Stipp.  aoa. 

7.  Ho  Bomedy  by  8ilM  CMdltoiA— Horton 
V.  Buffinton,  105  Mass.  399;  Moore  v.  Kendall, 
I  Chand.  (Wis.)  33>  »  Pin.  (Wis.)  9^  5'  Am. 
Dec.  145. 

8.  Bamady  Uea.— Tucker  v.  Mowtey,  12 
Mich.  378;  Winfield  v.  Dodge,  45  Mich.\35S>  40 
Am.  Rep.  476;  Brazee  v.  Bryant,  50  Mitjh.  140. 
And  see  Dodson  v.  Harris,  10  Aia.  566;  >Adanu 
V.  Gay,  19  Vt  358.  \ 

9.  Vo  Booorary  of  Property  or  Priee.  ~~  E^lis  v. 
Hammond,  57  Ga.  179.  \ 

10.  Orantor'i  Creditors  Cannot  Booorer  Pfinl»rty. 
—  Greene  v.  Godfrey,  44  Me.  25.  \ 

11.  Payment  of  Bebti  on  Sunday.  —  Cransoii  v. 
Goss,  107  Mass.  441,  9  Am.  Rep.  45 ;  Johnlson 
V.  Willis,  7  Gray  (Mass.)  164;  Lamore  ».  Ffis- 
bie,  42  Micb.  186;  Jameson  c.  Carpenter,  \€8 
N.  H.  63;  Berry  v.  Planters'  Blanl^  3  Tenn- 
Ch.  69 ;  Shields  v.  Klopf,  70  Wis.  69.  \ 

Payments  Mad*  fn  flmiday  Labor.  —  Calkins 
V.  Seabury-CaUdns  Consol.  Min.  Co.,  5  S.  Dale. 
299- 
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(3)  Contracts  Partly  Executed —  (a)  Wlun  Ko  BnbMqunt  XxpraM  FromiM  XxJsti  — 
aa.  Contracts  of  Sale  —  Beoorery  of  PoreluM  Price  or  Fair  Vala*.  —  Where  property  is 
sold  and  delivered  on  Sunday  without  payment  of  the  price,  it  is  generally 
held,  in  the  absence  of  a  subsequent  express  promise  to  pay.  that  the  price 
cannot  be  recovered.  *    Nor  will  assumpsit  He  for  the  fair  value  of  the  property.' 

X«ooT«r7  of  Property  DollTorod.  —  It  is  usually  held  that  no  action  will  lie  by  the 
seller  to  recover  back  property  sold  and  delivered  on  Sunday,  notwithstanding 
the  purchase  price  has  not  been  paid.*  Nor  will  an  action  lie  by  the  creditors 
of  the  seller  to  get  possession  of  the  property  delivered.*  In  fact,  where  the 
seller  gets  possession  of  the  property  without  process  on  a  secular  day,  the 
courts  will  aid  the  buyer  to  recover  the  same.*  But  a  few  cases  hold  that  as 
the  Sunday  contract  of  sale  is  void  no  title  passes  to  the  buyer,  and  the  seller 
may  on  another  day  make  a  demand  for  the  property,  and  if  it  is  not  returned 
maintain  an  action  of  trover  or  replevin.* 

M.  Contracts  of  Bailment  or  Pledge  —  XMorary  of  Hire.  —  Where  property  is 
transferred  to  a  person  on  Sunday  under  a  contract  of  bailment  for  hire,  void 
because  made  on  that  day,  and  the  property  bailed  is  returned  in  accordance 
with  the  terms  of  the  bailment,  but  the  consideration  for  the  bailment  is 
not  paid,  no  action  lies  by  the  bailor  against  the  bailee  to  recover  such 
consideration.' 

Beoovery  of  Property.  —  Property  delivered  on  Sunday  by  way  of  bailment  or 
pledge  may  be  retained  by  the  bailee  or  pledgee  until  the  special  purpo^  for 
which  it  was  received  has  been  carried  out.*  But  a  retention  not  in  accordance 
with  the  terms  of  the  bailment  or  pledge  amounts  to  a  conversion.* 

ee.  CoNTTiACTs  FOR  LoAN  OF  MoNEY.  —  Where  moncy  is  loaned  on  Sunday  no 


1.  Aotioii  for  Prteo  Will  Kot  Lie  —  Connecti- 
cut.—  Finn  v.  Donahue,  35  Conn.  216. 

totoa,  —  Pike  v.  King,  16  Iowa  49. 

Maitte.  —  Meader  v.  White,  66  Me.  90,  22 
Am.  Rep.  551. 

Massachusettt.  —  Ladd  v.  Rogers,  1 1  Allen 
(Maes.)  209 ;  Cransfm  v.  Goes.  107  Man.  442, 
9  Am,  Rep.  45. 

Michigan.  —  Adams  v.  Hamell,  a*  Dougl. 
(Mich.)  73,  43  Am.  Dec.  455. 

Missistippi.  —  Block  v.  McMurry,  56  Miea. 
ai7.  31  Am.  Rep.  357. 

Ntw  Hampshire.  —  Smith  v.  Bean,  15  N.  H. 
579;  Thompson  v.  Williams,  58  N.  H.  248. 

Pennsylvania.  —  Foreman  v.  Ahl,  55  Pa.  St. 
325. 

Texas.  —  Schneider  v.  Sanaom,  62  Tex.  203, 
50  Am.  Rep.  521. 

Wisconsin.  —  Troewert  v.  Decker,  51  Wis.  46, 
37  Am.  Rep.  808. 

In  Thompson  v.  Williams,  58  N.  H.  348, 
the  seller  retook  goods  which  had  been  delivered 
witiiont  the  buyer's  consent,  whereupon  the 
buyer  recovered  them  in  a  trespass  action,  and 
notwithstanding,  when  sued  for  the  price,  he 
successfully  defended  on  the  ground  that  the 
sale  was  on  Sunday. 

S.  Dodson  V.  Harris,  10  Ala.  566;  Ladd  v. 
Rogers,  11  Allen  (Mus.)  2091  Cranson  v. 
GoM,  107  Mass.  442,  9  Am.  Rep.  45. 

S.  Proporty  Delivered  Vot  Baeoverabla.  —  Block 
p.  McMurry,  56  Miss.  320,  3  Am.  Rep.  357 ; 
Smith  V.  Bean,  15  N.  H.  578;  Moore  v.  Ken- 
dall, I  Chand.  (Wis.)  33. 

4.  Aotlon  not  Kalntainable  by  Creditors  of 
Bellar.  —  Smith  v.  Bean,  15  N.  H.  577. 

5.  Bnyar  Kay  Baoorcr  Property  if  Taken  from 
BlSL  —  Kinney  v.  McDennot,  55  Iowa  674,  39 
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Am.  Rep.  191  ;  Smith  v.  Bean,  15  N.  H.  578; 
Thompson  v.  Williams,  58  N.  H.  248. 
6.  AMlOB  to  Beoovar  Property  KalntalnaUt.  — 

Dodson  V.  Harris,  10  Ala.  566;  Ladd  v.  Rogers, 
II  Allen  (Mass.)  209;  Adams  v.  Gay,  19  Vt. 
358.  And  see  Cranson  v.  Goss,  107  Mass. 
441.  9  Am.  Rep.  45;  Tucker  v.  Mowrey,  12 
Mich.  378;  Winfield  v.  Dodge,  45  Mich.  355. 
40  Am.  Rep.  476;  Brazee  v.  Bryant,  50  Mich. 
140. 

T.  Vo  Aotln  lAm  tn  Hem  Eire  —  Arkansas. 
Stewart  v.  Davis,  31  Ark.  518,  35  Am.  Rep. 
576. 

Maine.  —  Morton  v.  Gloster;  46  Me.  520 ;  Til- 
lock  V.  Webb,  56  Me.  100;  Parker  v.  Latner, 
60  Me.  528,  It  Am.  Rep.  210. 

Massachusetts,  —  Gregg  v.  Wyman,  4  Gush. 
(Mass.)  322. 

New  Hampshire.  —  Chenette  v.  Techan,  63  N. 
H.  149. 

New  York.  —  Nodine  v.  Doherty,  46  Barb. 
(N.  Y.)  59. 

Pennsylvania.  —  Berrill  v.  Smith,  a  Miles 
(Pa.)  402. 

Rhode  Island.  —  Smith  v.  Rollins,  1 1  R.  I. 
464,  23  Am.  Rep,  509. 

Wisconsin.  —  Thomas  v.  Hatch,  53  Wis.  296. 

8.  Bataiaed  aatU  Spedal  FarpoMi  Aooomplifhed. 
—  King  V.  Green,  6  Allen  (Mass.)  139;  Cran- 
son i>.  Goss,  107  Mass.  441,  9  Am.  Rep.  45. 

9.  Beteation  Not  fn  Aoeordanea  witli  Terai  U 
ConTersloiL  ~-  Tamplin  v.  Still,  77  Ala.  374. 

Honey  on  Dqxwlt.  —  It  is  conversion  for 
the  bailee  to  use  money  deposited  on  Sunday  for 
safekeeping,  and  an  action  lies  in  tort  or  the 
tort  may  be  waived  and  assumpsit  maintained 
for  money  had  and  received.  Tamplin  v.  Still, 
77  Ala.  374. 
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action  can  be  maintained  for  its  return,  either  on  the  express  promise  made  on 
Sunday  or  on  an  implied  promise  for  its  repayment.* 

(b)  Vhan  Bnbitt^iMiit  £]^r«n  PromiM  Exirti.  —  Where  a  person  receives  the  bene- 
fit of  a  void  Sunday  contract,  and  subsequently,  on  a  secular  day,  makes  an 
express  promise  to  perform  his  side  of  it,  it  Is  held  valid  and  enforceable  even 
in  those  states  which  do  not  go  to  the  extent  of  holding  that  Sunday  contracts 
may  be  ratified ;  *  but  nothing  short  of  an  express  new  promise  will  be  held 
sufficient.' 

8.  To  Perforni  Something  on  Sunday  Prohibited  by  Statute — a.  In  General. 
' —  Contracts  to  perform  on  Sunday  something  prohibited  by  statute  are  void 
whether  made  on  Sunday  or  on  a  secular  day.*  And  in  such  cases  it  is 
immaterial  whether  the  execution  of  Sunday  contracts  generally  is  prohibited.* 

Entin  CoatTMt  Prorldlng  for  Pirt  PerformAnoe  on  Suidtj  is  void,  where  the  acts  to  be 
performed  on  Sunday  are  prohibited  by  statute;  and  no  recovery  can  be  had 
for  the  part  performed  on  a  secular  day.* 

FTMumptioii  th»t  lAbn  Wu  to  Be  rntemai  m  iMBlur  B^.  —  In  the  absence  of  proof 
to  the  contrary  it  will  be  presumed  that  the  labor  contracted  for  was  to  be 
performed  on  a  secular  day.* 

1.  Hmwr  Loaaed  on  fliuid^  >ot  Beovranbla, 

—  Tamplin  v.  Still,  77  Ala.  374 ;  Finn  v.  Dona- 
hue, 35  Conn.  216;  Meader  f.  White,  66  Me. 
90,  M  Am.  Rep.  551';  Troewert  v.  Decker,  51 
Wis.  46,  37  Am.  Rep.  808. 

Bot  Xoney  Loaud  on  a  WMk  Day  on  »  Hot*  Had* 
oa  Sondiy  may  be  recovered  where  the  lender  ia  ' 
ignorant  of  the  fact  that  the  note  was  made  on 
Sunday.    Beman  v.  Wesscis,  53  Mich.  549. 

8.  Faroltaao  Prieo  for  Oooda  Bold  and  DeliTorod 
on  Soaday  may  be  recovered  where  the  lender  is 
chaser,  on  a  subsequent  secular  day,  makes  an 
express  promise  to  pay  it.  Williams  i>.  Paul, 
6  Bing.  653,  ig  E.  C.  L.  192,  criticised  in  Simp- 
son V.  Nicfaolls,  3  M.  &  W.  240;  Sayles  v. 
Wellman,  10  R.  I.  465 ;  Melchoir  V.  McCar^, 
31  Wis.  353,  It  Am.  Rep.  605;  Williams  v. 
Lane,  87  Wis.  153.  And  see  Winchell  v. 
Carey,  115  Mass.  560,  15  Am.  Rep.  151. 

"  The  cases  are  not  uniform  in  statii^  the 
reasons  for  this  exception,  but  they  all  recognize 
its  existence."  Melchoir  v.  McCarty,  31  Wis. 
353,  II  Am.  Rep.  605. 

Aetlon  oa  a  Note  Had*  oa  Soaday  Ll«i  where 
express  promise  is  made  on  a  subsequent  week 
day  to  pay  it.  Tucker  v.  West,  39  Ark.  386; 
Brewster  v.  Banta,  66  N,  J.  L.  367. 

Konoy  Bomwsd  oa  Soaday  may  be  recovered 
where  there  is  an  express  promise  on  a 
secular  day  to  repay  the  money.  Gwinn  v. 
Simes,  61  Mo.  335 ;  Smith  v.  Case,  3  Oregon 
191- 

S.  Vothiag  Short  of  SxprsM  Fnnalsa  Saffloloat. 

—  In  Reeves  v.  Butcher,  31  N.  J.  L.  334,  it  was 
h^d  that  payment  on  a  secular  day  of  interest 
on  a  note,  void  because  made  on  Sunday,  does 
not  in  itself  amount  to  a  new  promise  to  pay 
the  money  due. 

4,  Ooatrsoti  to  Fsrform  Boaday  Labor  Void — 
England.  —  Peate  v.  Dicken,  1  C.  M.  &  R.  43a. 

United  ^tatei.  —  Gauthier  v.  Cole,  17  Fed. 
Rep.  716. 

Itm/a.  —  Alfree  v.  Gates,  83  Iowa  19. 
Kansas.  —  Johnson  v.  Brown,  13  Kan.  539. 
KeiOueky.  —  Slade  v.  Arnold,  14  B.  Mon. 
(Ky.)  333, 

Missouri.  —  Bernard  v.  Lupping,  33  Mo.  341; 
Roberts  V.  Banes,  isy  Mo.  405.  48  Am.  St. 
Rep,  640. 


Nntr  Hampshirt.  —  Woodman  v.  Hubbard,  35 

N.  H.  67,  57  Am.  Dec.  310. 

New  K(?r*.  — Watts  f.  Van  Ness,  i  Hill  (N. 
Y.)  76;  Rigney  v.  White,  4  Daly  (N.  Y.)  400; 
LindenmuUer  v.  People,  33  Barb.  (N.  Y.)  548; 
Smith  V.  Wilcox,  34  N.  Y.  353,  83  Am.  Dec. 
303,  35  Barht  (N.  Y.)  341;  Merritt  v.  Earle, 
39  N.  Y.  115,  86  Am.  Dec  393,  31  Barb.  (N. 
Y.)  38 ;  Bilordeaux  v.  H.  Bcncke  Lith.  Co.,  16 
Daly  (N.  Y.)  78;  Cornelius  v.  Reiser,  (C  PI. 
Gen.  T.)  18  N.  Y.  Supp.  113;  Biunnett  v. 
Oark,  Sheld.  (N.  Y.)  500. 

Pennsylvania.  —  Johnston  v.  Com.,  33  Pa.  St. 

103. 

Contract  to  Take  Charge  of  Adveitlsiny  BasiasBs 

of  daily,  Sunday,  and  weekly  edition  of  news-, 
papers  is  void,  where  the  issuing,  publishing,  and 
circulating  of  Sunday  newspapers  are  prohibited 
by  statutes.  Handy  v.  St.  Paul  Globe  Pub.  Co., 
41  Minn.  188,  16  Am.  St.  Rep.  695. 

B.  Immaterial  Wbsther  EzseatloB  of  Sunday 
Contracts  Oenerally  Is  ProhlUtod.  —  Johnson  v. 
Brown,  13  Kan.  539;  Roberts  v.  Barnes,  127 
Mo.  405.  48  Am.  St.  Rep.  640;  Smith  v.  Wil- 
cox, 34  N.  y.  353,  83  Am.  Dec.  303,  aiRmnng 
35  Barb.  (N.  Y.)  341 ;  Merritt  v.  Earle,  39  N. 
Y.  11$,  86  Am,  Dec.  393,  affirming  31  Barb,  (N. 
Y.)  38;  Watts  V.  Van  Ness,  i  Hill  (N.  Y.)  76; 
Rigney  v.  White,  4  Daly  (N.  Y.)  400;  Linden- 
muUer V.  People,  33  Barb.  (N.  Y.)  548;  Bilor- 
deaux p.  H.  Bencke  Lith.  Co.,  16  Daly  (N.  Y.) 
78;  Cornelius  v.  Reiser,  (C.  PI.  Gen.  T.)  18 
N.  Y.  Supp.  J 13;  Brunnett  v.  Qark,  Sheld. 
(N.  Y.)  500. 

6.  Satlm  OoBtnwt  FrovUiasr  tta*  Put  FoifBiv> 
anoe  on  Sonday.  —  Stewart  v.  Thayer,  170  Mass. 
560 ;  Handy  v.  St.  Paul  Globe  Pub.  Co., 
41  Minn.  188,  16  Am.  St.  Rep.  695 ;  Williams 
V.  Hasting,  59  N.  H.  373 ;  Fountain  Square 
Theater  Co.  v.  Evans,  4  Ohio  Dec.  151. 

7.  Prenmption  that  Labor  Was  to  Bo  Per- 
formed  on  Soenlar  Day.  —  Van  Winkle  v.  Sat- 
ter6eld,  58  Ark.  617;  Alfree  v.  Gates,  83  Iowa 
19;  Goddard  v.  Morrissey,  173  Mass.  594;  RiS- 
ney  v.  White,  4  Daly  (N.  Y.)  400;  Porter  v. 
Sanderson,  37  Wis,  41.  And  see  Johnston  v. 
Com.,  22  Pa.  St.  102,  where  ft  was  held  that  a 
contract  of  hiring  by  the  month  does  not  in 
general  bind  the  laborer  to  work  on  Sundiv* 
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b.  Ratification.  —  While  there  Is  a  difference  in  the  decisions  on  the 
question  whether  a  contract  void  merely  because  it  was  made  on  Sunday  may 
be  ratified  on  a  secular  day  so  as  to  becgme  valid,*  there  is  no  conflict  on  the 
proposition  that  a  contract  void  because  it  stipulates  for  doing  something 
prohibited  by  the  Sunday  laws  is  incapable  of  being  ratified.* 

3.  Bevival  of  Bebt  Barred  by  Statnte  of  Limitations.  —  Where  a  debt  barred 
by  the  statute  of  limitations  is  acknowledged,  or  a  part  payment  is  made,  on 
Sunday,  by  the  weight  of  authority  the  debt  is  not  revived.*  There  is  some 
authority,  however,  to  the  contrary.* 

4.  Contract  Witbin  Statute  of  Frauds,  but  Delivery  Hade  on  Sunday.  —  Delivery 
and  receipt  on  Sunday  of  goods  sold  under  a  verbal  contract,  void  because 
within  the  statute  of  frauds,  are  insufficient  to  validate  the  contract.' 

X.  IHTU&IES  Aegbitxs  Whiie  Violatutq  SinrOAT  Statutes  —  1.  In  Oen- 
vraL  —  Statutes  exist  in  a  few  states  which  provide  that  Sunday  statutes  shall 
not  affect  in  any  way  an  action  for  a  tort  or  injury  suffered  on  Sunday.*  These 
statutes  have  in  Maine  and  Massachusetts  changed  the  law  formerly  existing, 
and  must  be  borne  in  mind  in  considering  what  follows.' 

2.  Actions  of  Tort  —  a.  In  General.  —  By  the  great  weight  of  authority 
it  is  no  defense  to  an  action  for  negligence  that  the  plaintiff,  at  the  time  the 
injury  occurred,  was  engaged  in  the  violation  of  some  Sunday  statute.  This 
is  on  the  ground  that  the  proximate  cause  of  the  injury  was  the  negligence  of 
the  defendant  and  not  the  violation  of  the  Sunday  statute  by  the  plaintiff.* 


Dutj  of  Apprantioe  to  lAbor  on  flonday  udsr 
Govenut  of  Indenture.  —  See  the  title  Afpuh- 

TICES,  vol.  2,  p.  502, 

]hit7  of  Serrut  to  Labor  on  Snndfty.  —  And 

se«  the  title  Mastbb  and  Sbbvakt,  vol.  20,  p, 
»9- 

Dotr  «f  Saunes  to  Work  on  Sottdi^.  —  See 

tbe  title  Seauen,  vol.  35,  p.  131. 

1.  Handy  v.  St.  Paul  Globe  Pub.  Co.,  41  Minn. 
188,  16  Am.  St,  Rep.  695.  And  see  supra,  this 
section,  i.  a.  (2)  Ratification  of  Contracts. 

2.  Handy  v.  St.  Paul  Globe  Pub.  Co.,  41 
Minn.  1S8,  16  Am.  St.  Rep.  695. 

8.  Bobt  Hot  BoTiTod.  —  Hussey  v.  Roquemore, 
ay  Ala.  281 ;  Bumgardner  v.  Taylor,  28  Ala.  687 ; 
Dennis  v.  Shannan,  31  Ga.  607;  Clapp  v.  Hale, 
112  Mass.  368,  17  Am.  Rep.  iii;  Pillen  v. 
Erickson,  125  Mich.  68;  Whitcher  v.  McConnell, 
59  N.  H,  470 ;  Matter  of  Linn,  2  Pearson  (Pa.) 
487;  Haydock  v.  Tracy,  3  W.  &  S.  (Pa.)  507. 
And  see  Beardsley  v.  Hall,  36  Conn.  270,  4  Am. 
Rep.  74- 

4,  Debt  Sot  BeriTod.  — Ayres    v.    Bane.  39 
Iowa  518;  Thomas  v.  Hunter,  29  Md.  406. 
5>  IMlTory  and  Saodpt  on  Suidar.  —  Ash  v. 

Aldrich,  67  N.  H.  581.  And  see  Beaumont  v. 
Brengeri,  s  C.  B.  301,  57  E.  C.  L.  301,  where  the 
question  was  left  undecided. 

6.  fltatates  Making  Violation  of  Sunday  taws 
ITo  Dofense. — Maine  Pub.  Laws  1895,  c.  129,  § 
i;  Mass.  Pub.  Laws  1902,  c.  98,  8  17;  Bridges  e. 
Bridges,  93  Me.  559.  And  see  the  statutes  of 
tiie  different  states. 

In  Maine  the  statute  reads  as  follows :  "  The 
provisions  of  chapter  one  hundred  twenty-four 
of  tlje  revised  statutes  relating  to  the  observance 
of  the  Lord's  day,  shall  not  affect  in  any  way 
the  rights  or  remedy  of  either  party  in  any  ac- 
tion for  a  tort  or  injury  suffered  on  that  day." 
Maine  Pub.  Laws  1805,  c.  120,  !  i. 

7.  StatntM  Direotad  Agraiuit  Common  Oarriers, 
and  providing  that  tbe  fact  that  a  person  was 
traveling  on  Snad^  in  violation  of  statnte 
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should  not  constitute  a  defense  in  an  action 
against  the  common  carrier  for  a  tort  suffered, 
existed  in  Massachusetts  prior  to  more  general 
statute.  McDonough  v.  Metropolitan  R.  Co., 
137  Mass.  210. 

8.  DanagM  tn  IqjwlM  Cauad  If  ]>ebotin 
Hl^waTAnBoeoTonUaiagainst  the  town,  though 
the  injuries  were  received  while  the  plaintiff  was 
traveling  in  violation  of  law.  Black  v.  Lewis- 
ton,  2  Idaho  276;  Gross  v.  Miller,  93  Iowa  72; 
Kansas  City  v,  Orr,  62  Kan.  61 ;  Norris  v. 
Litchfield,  35  N.  H.  271,  69  Am.  Dec.  546; 
Sewell  V.  Webster,  59  N.  H.  586 ;  Wentworth 
V.  Jefferson,  60  N.  H.  158;  Platz  v.  Cohoer,  89 
N'.  Y.  219,  4a  Am.  R^.  386;  Sutton  v.  Wauwa- 
tosa,  29  Wta,  21,  9  Am.  Rep.  534. 

DamagM  Anr  iQjnrlM  Oauad  by  Dog  Ara  Bfloorar* 
able,  though  the  plaintiff  was  unlawfully  travel- 
ing when  they  were  received.  Schmid  v.  Hum- 
phrey, 48  Iowa  652,  30  Am.  Rep.  414. 

And  this  was  h^d  to  be  the  law  in  Massa- 
chusetts in  a  case  decided  before  the  statute 
was  passed  making  it  immaterial  that  the  plain- 
tiff was  violating  Sunday  statutes  on  the  ground 
that  tbe  act  of  traveling  was  a  condition  and 
not  a  contributory  cause  of  the  injury.  White 
V.  Lang,  128  Mass.  598,  35  Am.  Rep.  402. 

Damagea  fbr  Iqjoriai  to  Boat  Caiuwd  by  Obstme- 
tion  In  Water  may  be  recovered,  though  the 
boat  was  running  in  violation  of  a  statute  pro- 
hibiting worldly  employment  on  Sunday.  Phila- 
delphia, etc.,  R.  Co.  V.  Philadelphia,  etc..  Steam 
Towboat  Co..  23  How.  (U.  S.)  209. 

A  PanoB  Hurt  Whila  Hnnting  on  Sunday  in 
violation  of  a  statute  prohibiting  hunting  on 
that  day  may  recover  damages  against  a  com- 
panion who  negligently  did  the  shooting.  Gross 
V.  Miller,  93  Iowa  72. 

Employes  Iqjnred  While  Laboring  ttt  Employ 
in  violation  of  Sunday  statutes  prohibiting 
"  labor  "  may  recover  damages  for  the  injuries 
sustaiiied.  Louisville,  etc.,  R.  Co.  v.  Buck,  116 
Ind.  566,  9  Am.  St.  Rep.  883 ;  Louisville,  etc, 
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But  there  is  some  authority  to  the  effect  that  in  the  absence  of  statutes  to  the 
contrary  '  the  fact  that  the  plaintiff  was  engaged  in  violating  a  Sunday  statute 
at  the  time  the  injuries  were  received' js  an  absolute  defense,  provided  the 
plaintiff's  violation  of  the  Sunday  statute  contributed  to  the  injuries.* 

h.  Torts  Arising  Out  of  Sunday  Contracts  of  Bailment— (i)  Con- 
version. —  Where  personal  property  is  hired  under  a  contract  of  bailment,  void 
because  made  on  Sunday,  and  the  property  is  converted  by  the  bailee,  as 
where  a  horse  is  hired  to  go  to  a  certain  place  and  is  driven  to  a  different 
place,  it  is  generally  held,  even  in  the  absence  of  statutes  making  the  violation  of 
a  Sunday  statute  no  defense  to  an  action  of  tort,  that  the  bailor  may  maintain 
an  action  for  the  conversion,'  but  a  few  cases  have  held  in  the  absence  of 
statutes  to  the  contrary  that  no  action  will  lie  under  such  circumstances* 


R.  Co.  V.  Frawley,  no  Ind.  i8;  Taylor  v.  Star 
Coal  Co.,  no  Iowa  40;  JobnsoD  v.  Missouri 
Fac.  R.  Co.,  18  Neb.  690;  Solarz  v.  Manhattan 
R.  Co.,  (N.  Y.  Super.  Ct.  Tr.  T.)  31  Abb.  N. 
Cas.  (N.  y.)  436,  8  Misc.  (N.  Y.)  656;  Hoadley 
V.  Internationa]  Paper  Co.,  ^a  Vt.  79.  And  see 
the  title  V-axxytt  Servants,  vol.  12,  p.  893. 

DamagM  for  IigiulM  Caofed  by  CoIUiion  of 
TeuQi  Are  Beoovmble  when  the  plaintiff  was 
unlawfully  traveling  on  Sunday.  Baldwin  v. 
Barney,  12  R.  I,  393,  34  Am,  Rep.  670. 

DanubgM  for  the  Killing  of  Fenon  at  Xailroad 
OrMdng  by  being  run  over  by  train  are  re- 
coverable, though  the  person  killed  was  travel- 
ing on  Sunday  in  violation  of  law.  Boyden  v, 
Fitchbarg  R.  Co.,  70  Vt.  135- 

SamagM  for  lojniies  to  PasMngor  or  Property 
Being  Transported  by  Oommon  Carrier  are  re- 
coverable, though  the  transportation  was  in  vio- 
lation of  Sunday  statutes.  Opsahl  v.  Judd,  30 
Minn.  1 26 ;  Knowlton  ^.'Milwaukee  City  R.  Co., 
59  Wis.  378 ;  Delaware,  etc.,  R.  Co.  v.  Traut- 
wein,  52  N.  J.  L.  i6g,  ig  Am.  St.  Rep.  443. 
And  see  Chicago,  etc.,  R.  Co.  v.  Graham,  3  Ind. 
App.  28,  50  Am.  St.  Rep.  256;  Smith  v.  New 
York,  etc.,  R.  Co.,  46  N.  J.  L.  7. 
1,  See  SHpra,  this  section,  i.  In  General. 
8,  Violation  Xoat  Contribate  to  IqjorlM  and 
ITot  Be  Condition  Kerely. —  White  v.  Lang,  128 
Mass.  598,  35  Am.  Rep.  402;  Wallace  v.  Merri- 
mack River  Nav.,  etc.,  Co.,  134  Mass.  95,  45 
Am.  Rep.  301. 

DamagM  tor  Xqjnries  Caused  by  Def^ve  High- 
irayAr«HotB«OOVenble  in  the  absence  of  a  stat- 
ute to  the  contrary,  where  the  plaintiff  was 
violating  Sunday  statutes  against  traveling. 

Maine.  —  Hinckley  v.  Penobscot,  43  Me.  89 ; 
Cratty  v.  Bangor,  57  Me.  423,  2  Am.  Rep.  56 ; 
Parker  v.  Latner,  60  Me.  528,  11  Am.  Rep.  310; 
O'Connell  v.  Lewiston,  65  Me.  34,  ao  Am.  Rep. 
673 ;  Qeveland  v.  Bangor,  87  Me.  359,  47  Am. 
St.  Rep.  326. 

And  see  Beacbam  v.  Portsmouth  Bridge,  68 
N.  H.  382,  73  Am.  St.  Rep.  607,  where  the 
court,  applying  the  law  of  Maine,  refused  to 
allow  the  plaintiff,  who  was  traveling  on  Sunday 
in  violation  of  law,  on  the  part  of  a  toll  bridge 
between  New  Hampshire  and  Maine  which  was 
in  Maine,  to  recover  damages  of  the  toll-bridge 
company  for  injuries  sustained  by  his  horse, 
due  to  a  defect  in  the  toll  bridge. 

Massachusetts.  —  Jones  v.  Andover,  10  Allen 
(Mass.)  18 ;  Bosworth  v.  Swansey,  10  Met. 
(Mass.)  363.  43  Am.  Dec.  441;  Connolly  v. 
Boston,  117  Mass.  64,  19  Am.  Rep.  396;  Gor- 


man V.  Lowell,  117  Mass.  65;  Lyons  v.  Deso- 
telle,  134  Mass.  389;  Davis  v.  Somerville,  138 
Mass.  594,  35  Am. 'Rep.  399;  White  v.  Lang, 
128  Mass.  598,  35  Am.  Rep.  402;  Barker  v. 
Worchester,  139  Mass.  74. 

VermoHt.  —  McClary  v.  Lowell,  44  Vt.  116,  8 
Am.  Rep.  366 ;  Johnson  v.  Irasbur^,  47  Vt.  33, 
19  Am.  Rep.  tii;  Holcomb  v.  Danby,  51  Vt. 
435 ;  Hoadley  v.  International  Paper  Co.,  73 
Vt.  79- 

But  in  Vermont  this  rule  is  put  upon  the 
ground  that  a  town  is  under  no  obligation  to 
provide  a  safe  road  for  such  a  traveler;  and 
the  rule  does  not  apply  to  injuries  caused  by 
private  corporations  or  persons.  Boyden  v. 
Fitchburg  R.  Co.,  70  Vt.  135;  Hoadley  v.  In- 
ternational Paper  Co.,  72  Vt.  79. 

Damagei  flor  Injories  Caused  by  Being  Hit  by 
Bailroad  Oats  Are  Not  Beoorerabls  in  the  ab- 
sence of  a  statute  to  the  contrary,  where  the 
plaintiff  was  traveling  at  the  time  in  violation 
of  Sunday  statutes.  Smith  v.  Boston,  etc.,  R, 
Co.,  120  Mass.  490,  21  Am.  Rep.  538. 

BamagM  tor  Iqjiul«  Oaoied  by  Collision  on 
Water  01  land  Are  lot  Beeovwabls  in  the  ab- 
sence of  a  statute  to  the  contrary,  where  the 
plaintiff  was  violating  a  Sunday  statute  against 
traveling.  Lyons  v,  Desotelle,  134  Mass.  387; 
Wallace  v.  Merrimack  River  Nav.,  etc.,  Co., 
134  Mass.  95,  45  Am.  R^.  301. 

DamagM  for  Ii^jiiriss  to  Panoi^er  Are  Tot  B«- 
ooverabu  in  the  absence  of  a  statute  to  the 
contraryi  where  the  passenger  was  traveling  in 
violation  of  Sunday  statute.  Bucher  v.  Fitch- 
burg R.  Co.,  131  Mass.  156,  41  Am.  Rep.  316, 
125  U.  S.  5SS. 

8.  AetloB  Lies  for  Convemlon.  —  Stewart  v. 
Davis,  31  Ark.  518,  25  Am.  Rep.  576;  Frost  v. 
Plumb,  40  Conn,  in,  16  Am.  Rep.  18;  Doolittle 
v.  Shaw,  93  Iowa  348,  54  Am.  St.  Rep.  563; 
Marton  v.  Gloster,  46  Me.  520,  distinguisked 
in  Parker  v.  Latner,  60  Me.  528,  11  Am.  Rep. 
210;  Hall  V.  Corcoran,  107  Mass.  251,  9  Am. 
Rep.  30  loverruling  Gregg  v.  Wyman,  4  Cusb. 
(Mass.)  322]  ;  Nodine  v,  Doherty,  46  Barb.  (N. 
Y.)  59.    And  see  Fisher  v.  Kyle,  27  Mich.  454. 

4.  Aotion  Does  Kot  Lie  for  Conversion. —  Gregg 
V.  Wyman,  4  Cush.  (Mass.)  322  ioverruled  in 
Hall  V.  Cbrcoran,  107  Mass.  351,  9  Am.  Rep. 
30]  ;  Whelden  v.  Chappel,  8  R.  I.  330 ;  Smith  v. 
Rollins,  ti  R.  I.  464.  23  Am.  Rep.  509. 

Whelden  v.  Chappel,  8  R.  I.  230,  was  decided 
on  the  authority  of  Gregg  v.  Wyman,  4  Cush. 
(Mass.)  322,  and  was  dhrmed  in  Smith  v. 
Rollins,  II  R.  I.  464,  33  Am.  Rep.  509,  where 
a  Volume  XXVII. 
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Bmmoo  tor  Alloirlng  Action.  —  Where  an  action  of  conversion  is  maintainable  it 
is  on  the  ground  that  the  conversion  puts  an  end  to  the  illegal  contract,  and 
the  bailor  in  proving  his  case  is  not  obliged  to  rely  essentially  upon  the  con- 
tract, although  it  may  incidentally  appear.^ 

(2)  Negligence.  —  Where  personal  property  held  under  a  contract  of  bail- 
ment, void  because  made  on  Sunday,  is  injured  or  destroyed  by  the  bailee  on 
that  day  through  his  negligence,  but  while  he  is  acting  within  the  terms  of  the 
bailment  so  far  as  not  to  be  liable  to  an  action  for  conversion,  as  where  a 
horse  is  hired  on  Sunday  to  go  to  a  certain  place  and  while  being  driven  to 
that  place  is  injured  through  the  bailee's  negligence,  the  weight  of  authority, 
in  the  absence  of  statutes  making  the  violation  of  Sunday  laws  no  defense 
to  an  action  of  tort,'  is  that  the  bailor  cannot  maintain  an  action  for  damages 
because  a  reliance  on  the  illegal  contract  of  bailment  would  be  necessary.'  But 
there  is  authority  that  an  action  will  lie.* 

3.  Action!  on  Contraets  <tf  losnranoe. — Actions  on  contracts  of  accident 


the  court  said  that  it  could  not  agree  with  the 
conclusions  in  Hall  v,  Corcoran,  107  Mass.  351, 
9  Am,  Rep,  30,  and  Woodman  v,  Hubbard,  as 
N,  H.  6?,  57  Am.  Dec,  310,  but  was  still  of 
opinion  that  the  decision  in  Whelden  v.  Chappel, 
8  R.  I.  330,  was  founded  upon  the  better 
reason. 

1.  Bmmb  for  Allmrlng  Aotion.— Parker  v. 
Latner,  60  Me,  538,  11  Am.  Rep,  310.  But  see 
Smith  V.  Rollins,  11  R,  I.  470,  23  Am.  Rep. 
509,  where  the  court  says  that  proof  of  the  con- 
tract is  essential  to  proof  of  the  conversion. 
And  see  Woodman  v.  Hubbard,  35  N.  H.  67,  57 
Am.  Dec.  310. 

In  Frost  v.  Plumb,  <o  Conn,  iii,  i€  Am. 
Rep.  18,  the  court  says:  "We  understand  the 
rule  to  be  this:  the  plaintiff  cannot  recover 
whenever  it  is  necessary  for  him  to  prove,  as  a 
part  of  his  cause  of  action,  his  own  ill^al  con- 
tract, or  oUier  illegal  transaction ;  but  if  he 
can  show  a  complete  cause  of  action  without 
being  obliged  to  prove  his  own  illegal  act. 
although  such  illegal  act  may  incidentallyq^jgcar, 
and  may  be  important  even  as  explanatory  of 
other  facts  in  the  case,  he  may  recover.  It  is 
sufficient  if  his  cause  of  action  is  not  essentially 
founded  upon  something  which  is  illegal.  If  it 
is,  whatever  may  be  the  form  of  the  action,  he 
cannot  recover.  Apply  that  rule  to  this  case. 
It  was  only  necessary  for  the  plaintiff  to  prove 
his  own  title  to  the  property,  and  a  conversion 
by  the  defendant.  The  destruction  of  the  horse 
was  a  conversion ;  and  proof  that  the  injury 
which  caused  his  death  occurred  while  being 
drivoi  without  the  consent  of  the  owner  shows 
m  complete  cause  of  action  without  any  reference 
to  an  illegal  contract.  The  illegal  letting  may 
or  may  not  appear.  If  it  does,  it  simply  ex- 
plains the  defendant's  possession,  and  proves 
that  it  was  by  the  owner's  permission,  at  least 
for  a  certain  purpose.  It  may  give  tbe  defend- 
ant an  opportunity  to  injure  the  horse,  hut-  it 
does  not  cause  the  injury ;  nor  does  it  contribute 
to  it  in  such  a  sense  as  to  make  the  plaintiff 
a  party  to  the  wrongful  act.  If  it  does  not 
appear,  before  the  defendant  can  avail  himself 
of  it  as  a  defense  it  becomes  necessary  for  him 
to  prove  the  illegal  contract  to  which  he  was  a 
party,  and  his  own  illegal  conduct  in  traveling 
upon  the  Sabbath.  But  he  can  no  more  avail 
himself  of  that  as  a  defense  than  the  plaintiff 
can  as  a  cause  of  action.   Either  party,  whose 


success  depends  upon  provii^  his  own  violation 
of  law,  mtist  faii." 

S.  See  supra,  this  section,  i.  In  General. 

8.  Vo  Action  Lies  tor  NegU^snoe.  —  Parker  v. 
Latner,  60  Me.  528,  11  Am.  Rep.  210;  Way  v. 
Foster,  i  Allen  (Mass,)  408,  distinguished  in 
Hall  V.  Corcoran,  107  Mass,  251,  9  Am.  Rep.  30, 
And  see  Frost  v.  Plumb,  40  Conn,  iii,  16  Am. 
Rep.  18;  Whelden  v.  Chappel,  8  R,  I.  330; 
Smith  V.  Rollins,  11  R.  I.  464,  23  Am.  Rep. 
509. 

4.  Aotlon  LiM  HogUfniM.  —  Newbury  v. 
Luke,  68  N.  J.  L.  189;  Nodine  v.  Doherty, 

46  Barb.  (N.  Y.)  59. 

Beason  for  Bnle.  —  In  Newbury  v.  Luke,  68 
N.  J.  L.  189,  the  court  says:  "The  Sunday 
hiring  and  tbe  Sunday  driving  ha|q>ened  to 
furnish  the  conditions  under  which  the  death 
of  the  horse  was  occasioned.  But  its  death  was 
the  direct  and  natural  result  of  the  overdriving 
and  abuse,  and  of  these  alone.  These  causes 
would  have  produced  the  same  result  if  they 
had  occurred  on  any  other  day  of  the  week,  just 
as  they  would  have  produced  it  had  they  oc- 
curred without  any  contract  of  bailment  what- 
soever. It  follows  that  the  Sunday  violation 
is  as  clearly  nonessential  upon  the  question  of 
defendant's  liability  as  are  such  questions  as 
the  exact  location  of  tbe  occurrence,  the  time 
of  day,  tbe  color  of  the  horse,  and  the  like. 
But  if  an  inquiry  into  the  contract  of  bailment 
were  material,  what  is  the  result?  Tbe  con- 
tract falls  because  made  on  Sunday.  That 
destroys  the  defendant's  right  to  drive  the 
horse,  but  it  certainly  does  not  confer  the  right 
to  Overdrive  it.  It  vitiates  the  temporary  right 
of  use,  but  it  does  not  pass  the  permanent  right 
of  property.  In  short,  it  leaves  the  defendant's 
liability  upon  the  same  basis  as  if  the  horse  had 
been  taken  without  the  leave  or  license  of  the 
plaintiff.  Unless,  therefore,  the  plaintiff  is 
debarred  by  tbe  application  of  the  maxim. 
In  pari  delicto  potior  est  conditio  defendenlis, 
the  plaintiff  must  prevail.  But  as  the  plaintifT 
can  make  out  his  case  vritfaout  reference  to  the 
illegal  contract,  it  seems  clear  that  this  maxim 
has  no  applicancy." 

Contraot  of  Fastnrage,  though  void  because 
made  on  Sunday,  will  not  prevent  an  action 
against  the  agistor  for  loss  of  a  horse,  due  to 
his  negligence.  Costello  V.  Ten  Eyck,  86  Mich. 
348,  24  Am.  St.  Rep.  isS. 
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insurance  by  policy  holders  receiving  injuries  on  Sunday  while  violating  Sunday 
statutes  are  considered  elsewhere.^ 

XL  EtIDBSCE  —  1.  Burden  of  Proof — Aa  to  ProUUtory  CUtut     StuuUy  BUtato. — 

The  person  who  seeks  to  establish  the  fact  that  the  prohibiting  clause  of  a 
Sunday  statute  has  been  violated  has  the  burden  of  proof.' 

Ai  to  Zxoepting  ClanH  of  Snndfty  Btatuto.  —  The  person  who  seeks  to  bring  him- 
self within  the  clause  of  a  Sunday  statute  which  excepts  certain  things  from 
its  prohibition  has  the  burden  of  proof.' 

2.  As  to  Sate^o.  JtTDlClALLV  Noticed.  —Courts will  take  judicial  notice 
that  a  certain  day  of  the  month  falls  upon  Sunday.^ 

b.  True  Date  Shown.  —  While  there  is  a  presumption  that  an  instrument 
was  dated  as  of  its  true  day,"  yet  an  instrument  dated  as  of  Sunday  may  be 
shown  to  have  been  misdated  and  proof  received  of  its  true  date.*  So,  as 
between  the  parties,  evidence  may  be  received  that  a  transaction  purport- 
ing to  be  of  another  date  was  in  truth  on  Sunday.' 

As  to  Sato  of  DollTorj  of  lutnaunt  —  It  will  be  presilmed  that  an  instrument 
was  delivered  on  the  day  of  its  date,  but  this  presumption  may  be  overcome 
and  an  instrument  dated  on  Sunday  shown  to  have  been  delivered  on  a  week 
day.* 

Zn.  Statutes  CovOEUmre  Holisats.—  Statutes  exist  generally  setting  apart 
certain  days  as  holidays  and  regulating  to  some  extent  their  proper  observ- 
ance.* These  statutes  are  not  so  general  in  their  regulation  as  Sunday  stat- 
utes ;  they  usually  provide  merely  for  the  suspension  of  judicial  proceedings,'* 
for  the  presentation  and  protest  of  commercial  paper  on  the  next  secular  busi- 
ness day,'*  for  the  suspension  of  business  in  the  public  offices,'*  and  for  the 

fa  Xftino  It  lo  Srorldod  \j  Btfttnto  tbat  no 
deed,  codtract,  receipt,  or  otiier  instrument  in 
writing  is  void  because  it  bears  date  upon  tbe 
Lord's  day  witbout  other  proof  than  the  date 
of  its  having  been  made  and  delivered  on  that 
day.  Bar  Harbor  First  Nat.  Bank  v.  Kingsl^, 
84  Me.  Ill, 

7,  Transaction  Pnrportmg  to  Be  of  Anothor 
Oats.  —  Cumberland  Bank  v.  Mayberry,  48 
Mc.  108.  And  see  the  title  Date.  voL  8,  p. 
7*7. 

S,  Showing  Date  of  DellTory.  —  William  v. 
Armstrong,  130  Ala,  389. 

9.  See  the  statutes  of  the  di^erent  states. 

10.  Holldayi  Not  Plaosd  on  Same  Baals  as  Sondaj, 
—  Page  V.  Sbainwald,  i6g  N.  Y.  246. 

11.  Jndioial  Proooodings  Snspandod,  —  Page  v. 
Shainwald,  169  N.  Y.  346.   And  see  the  title 

SUNOAVS  AND  HOUDAVS,  30  EnCYC.  OF  PK.  AM) 

Pb.  1305, 

IS.  fresotttatlon  and  Protost  of  Conunordal  Papor 
on  Snbsatnont  Bnslnou  Bay.  —  State  v.  Atkin- 
son, 139  Ind.  426;  Handy  v.  Maddoii,  85  Hd. 
547;  Hitchcock  V.  Hogan,  99  Mich.  124;  Lord 
V.  GifTord,  67  N.  J,  L.  193;  Page  v.  Sbain- 
wald, 169  N.  Y.  252;  Robeson  v.  Pels,  20a 
Pa.  St.  399.  And  see  the  title  Bills  of  Ex- 
change AHO  Frohissoby  Notes,  vol.  4,  pp. 
368,  436. 

IS.  PnUia  OfflON  Closed.  — Lord  v.  GifFord, 
67  N.  J.  L,  193;  Page  v.  Shainwald,  169  N.  Y. 

252. 

IConieipal  Legislation  on  HolIdaTS  Is  Rot  In* 
hlMtod  under  a  statute  prohibiting  the  "  trans- 
action of  business  in  the  public  offices  of  this 
state  or  counties  of  this  state."  Mueller  v. 
Egg  Harbor  City,  55  N.  J.  L.  345;  Lord  v, 
GifFord,  67  N.  J.  L.  193- 


1,  Aotlon  on  Gontnuti  of  lnsiiTanoB.-:-See  the 

title  Accident  Insurance,  vol.  i,  p.  320. 

S.  Bnrden  of  Proving  that  Contrast  Was  Made 
on  Bonday,  and  therefore  void  as  violating  clause 
of  statute  prohibiting  ^be  making  of  contracts 
on  Sunday,  is  on  the  person  assailing  it 
Sanders  v.  Johnson,  29  Ga,  526 ;  Nasoa  v. 
Dtnsmore,  34  Me.  391  ;  O'Shea  f.  Kohn,  33 
Hun  (N.  Y.)  114;  Troewert  v.  Decker,  51  Wis. 
46,  37  Am.  Rep.  808. 

OrdlnaiT  CalUng.  —  Burden  of  proving  that  a 
Sunday  contract  was  "  within  ordinary  calling  " 
of  the  parties,  where  the  invalidity  is  dependent 
on  that  fact,  is  on  tbe  person  alleging  invalidity. 
Sanders  v.  Johnson,  29  Ga.  526 ;  Mills  v.  Wil- 
liams, 16  S.  Car.  593;  Bethunc  v.  Hamilton,  6 
U.  C  Q.  B.  O.  S.  105. 

8.  Work  of  Hooessltyor  Charity. —  Burden  of 
showing  that  certain  acts  alleged  to  be  pro- 
hibited by  Sunday  statutes  were  acts  of 
necessity  or  charity,  and  hence  within  the 
clause  excepting  work  of  necessity  or  charity, 
is  on  the  one  doing  the  acts.  Shipley  v.  State, 
61  Ark.  216 ;  Jackson  v.  State,  88  Ga.  787  ;  West- 
em  Union  Tel.  Co.  v.  Yopst,  118  Ind.  348;  State 
V.  Southern  R.  Co.,  119  N.  Car.  814,  56  Am. 
St.  Rep.  689 ;  Com.  v.  Bobb,  1 7  Pa.  Co.  Ct.  350. 
But  see  contra.  State  v.  Baltimore,  etc.,  R.  Co., 
15  W.  Va.  36*.  36  Am.  Rep.  803,  24  W.  Va.  783. 
49  Am.  Rep.  290  ;  State  v.  McBee,  52  W.  Va.  257. 

4.  Bnnday  JodicIaUy  Hotlcod.  —  See  the  titles 
Date,  vol.  8,  p.  735;  Judicial  Notice,  vol,  17, 
p.  904. 

5.  Frosomptlon  as  to  Bate.— Hauerwas  v. 
Goodloe,  loi  Ala.  162.  And  see  the  title  Date, 
vol.  8,  p.  729. 

6.  lutnuneBt  Datod  aa  of  Sander*  —  Cumber- 
land Bank  c  Mayberry,  48  He.  198. 
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regulation  of  the  sale  of  intoxicating  liquors  on  certain  holidays.'  Ail  trans- 
actions not  within  the  statutory  prohibitions  may  be  carried  on  as  on  any 
other  day.* 

STTHDAY  SCHOOL.  —  See  note  3. 
Sim  —  SUJiJUUr.  —  See  note  4. 
flUHBET.— See  note  5. 

STOSTBOKBu  —  See  the  title  Accident  Insurance,  vol.  x,  p.  292. 

BOTER]ra.gOPB  LAXS.  —  See  note  6. 

STOEttUlTBHD.  —  To  superintend  means  to  oversee.* 

BTrPEBIHTSVSXVCS.  (See  also  Management,  vol.  19,  p.  706.)  — "  Super- 
intendence  "  is  defined  as  *'  the  act  of  superintending;  care  and  oversight  for 
the  purpose  of  direction  and  with  authority  to  direct."  * 

BTTPEBIHTXHSSHI.  (See  also  the  title  Fellow  Servants,  vol.  12,  p. 
893.)  —  The  word  "superintendent,"  in  its  ordinary  acceptation,  means  one 


1.  Us  or  CHft  af  ZBtodMidaf  Utom  aa  BIm- 
tloB  HtKf.  —  S«e  the  title  Intoxicatino  LiQUtAts, 
vol.  17,  p.  347- 

S.  IMiuaetlonB  Vot  ProUUt«d  by  Statat*  Kay 
Be  Cuiisd  On.  ~  Glenn  v.  Eddy,  51  •N.  J.  L.  355. 
14  Am.  St.  Rep.  684 ;  Lord  v.  Gifford,  67  N.  J. 
L.  193;  Pase  V.  Shainwald,  169  N.  Y.  246; 
Walton  V.  Stafford.  163  N.  Y.  558;  Morel  v. 
Steans,  (Snpm.  Ct.  App.  T.)  37  Misc.  (N.  Y.) 
486. 

In  Glenn  v.  Eddy,  51  N,  J.  L.  255,  14  Am. 
St.  Rep.  684,  the  court  says :  "  When  the 
statute  declares  [certain  days]  to  be  legal  holt- 
days,  it  does  not  permit  a  reference  to  the  legal 
status  of  Sundiqr  to  discover  its  meaning;  for 
it  proceeds  to  interpret  the  phrase,  so  far  as  It 
is  prohibitory,  by  an  express  enactment  declar- 
ing what  shall  not  be  done  thereon.  What  it 
thus  expresses  is  prohibited;  what  it  fails  to 
prohibit  remains  lawful  to  be  done." 

Ths  XaUng  of  Ordinary  Coatraoti  on  holidays 
is  not  within  the  operation  of  Penn^lvania 
statutes.    Robeson  v.  Pels,  202  Pa.  St.  399. 

iMid  HoBdM  Vot  "Diss  Von"  in  Maryland. 
Han^  V.  Maddox,  85  Md.  547. 

5.  Sonday  SohooL  —  A  bequest  of  a  sum  of 
money,  to  a  church  "  to  be  applied  to  the 
Sunday  school  belonging  to  or  attached  to 
said  church  "  was  held  sufficiently  definite  and 
certain  and  capable  of  being  enforced.  The 
church  was  a  corporate  body,  and  the  Sunday 
school  was  unincorporated,  but  being  an  in- 
t^cral  part  of  the  church  organisation,  it  was 
embraced  widiin  the  scope  of  the  corporate 
functions  of  the  church.  Entaw  Place  Baptist 
Church  V.  Shively,  67  Md.  493.  See  also  the 
title  Charities  akd  Trusts  roa  Charitable 
Uses,  vol.  5,  pp.  926,  930. 

4.  Sunk.  —  See  Bryant  v.  London  Assur^  2 
Times  Rep.  59» ;  The  Glenlivet,  (1893)  P. 
170. 

flBBkoB  Wnsk.— See  The  Munroe.  (1S93}  P. 
348,  stated  under  the  title  Mabiite  Ihsubaiicc, 
vol.  19,  p.  1027. 

B.  Bniuot.  —  In  Gordon  v.  Cann,  68  L.  J.  Q. 
B.  434>  80  L.  T.  20,  it  was  held  that  under  a 
statute  requiring  riders  of  bicycles  to  exhibit 
lights  "one  hour  after  aunttrt."  the  hour  of 
actual  sunset  at  the  place  of  riding,  and  not  the 
hour  of  sunset  at  Greenwich  was  to  be  regarded. 

6.  SapsrftnoiiB  lud.  —  As  to  the  meaning  of 
tills  term  under  the  English  Land  Gauses  Con- 


solidation Act,  1885,  }  127,  see  Mulliner  v.  Mid- 
land R.  Co.,  II  Ch.  D.  611 ;  Norton  v.  London, 
etc.,  R.  Co.,  13  Ch.  D.  268;  In  re  Metropolitan 
Dist.  R.  Co.,  i3.Ch.  D.  607;  May  v.  Great  West- 
em  R.  Co.,  L.  R.  7  Q.  B.  378 ;  Hooper  v.  Bourne, 
3  Q.  B.  D.  25B ;  Carington  v.  Wycombe  R.  Co., 
L.  R.  3  Ch.  382 ;  BetU  V.  Great  Eastern  R.  Co., 
L.  R.  8  Exch.  303. 

7.  Si^Mlmtead.—  People  v.  Steele,  2  Bacb.  (N. 
Y.)  397- 

Saperintead  and  Xana^.  —  See  Manage,  vol. 
19.  p.  706,  and  see  Ure  tf.  Ure,  185  111.  216. 

8.  Baparlntendeooe. — Ure  v.  Ure,  183  111.  ailS, 
quoting  Webst.  Diet. 

The  word  aupertntetulenee  means  over- 
sight or  inspection.  Mo£Stt  v.  AshevHle,  103 
N.  Car.  237. 

PersoQ  Having  Bapsrlntsndooos — Employers' 
Liability.  —  See  the  title  Fellow  Servants, 
vol.  12,  p.  942  et  seg. 

Aot  of  SaperintsndenM.  —  See  Gardner  c.  New 
England  Telephone,  etc.,  Co.,  170  Mass.  159. 

Saperintsndoaes  and  Control  Qynonymons, — 
See  Ure  v.  Ure,  185  111.  ai6. 

Biqp«rbit«BdeBeo  of  Vnul  Insdtationi.  (See 
also  the  title  Prisons  and  Prisoners,  voL  aa, 
p.  1298.)  —  The  Constitution  of  North  Carolina 
provided  that  it  should  be  required  by  compe- 
tent legislation  that  the  structure  and  super - 
intendence  of  the  penal  institutions  of  the 
state  should  secure  the  health  of  the  prisoners. 
In  construing  this  provision  the  court  said : 
"  The  word  auperfntendenee  means  oversight 
or  inspection,  and  was  intended,  as  used  in  the 
constitution,  jto  impose  upon  the  governing 
officials  of  a  mtmicipal  corporation  the  duty  of 
exercising  ordinary  care  in  procuring  articles 
essential  for  the  health  and  comfort  of  pris- 
oners and  of  overlooking  their  subordinates  in 
immediate  control  of  the  prisons  (so  far,  at 
least,  as  to  replenish  the  supply  of  such  neces- 
sary articles  when  notified  that  th^  are  needed), 
and  of  emplo3ring  such  agenta  and  raising  and 
appropriating  such  amounts  of  money  as  may 
be  necessary  to  keep  the  prison  in  such  con- 
dition as  to  secure  the  comfort  and  health  of 
the  inmates."  Moffitt  v.  Asheville,  103  N.  Car. 
257.  See  also  Threadgitl  v.  Anson  County,  99 
N.  Car.  ass. 

Saperlntandsnflo  itf  Pvbilo  Sohooll.  —  See  Wat- 
son V.  Cambridge,  157  Mass.  561,  and  see  tb« 
title  ScKOOLS,  vol.  as,  p.  5a  ti  stq. 
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who  superintends;  a  director;  an  overseer;'  one  who  has  oversight  and 

charge  of  something  with  the  power  of  direction.* 

flXTPEEIOE. — Superior  means  higher  in  dignity,  quality,  or  excellence,* 
fllTPEEIOB  COURT.    (See  also  the  title  COURTS,  vol.  8,  p.  37.)  — See 

note  4. 

SUPBBHTTHB&ABY.  —  In  military  law,  a  supernumerary  is  an  officer  whose 
battalion  or  corps  has  been  reduced  or  disbanded,  or  so  arranged  as  to  leave 
him  for  the  present  no  command.' 

STrPXBSEDE.  (See  also  SUSPEND  —  SUSPENSION,  post.)  —  "  To  supersede 
is  to  set  aside,  to  annul.  An  order  which  sets  aside  or  annuls  a  decree  dis- 
solving an  injunction  must  ipso  facto  reinstate  the  injunction."*  To  super- 
sede, when  used  of  a  military  officer,  means  to  put  one  in  a  place  which,  by 
the  ordinary  course  of  military  promotion,  belongs  to  another.^ 

SITPEBSESEAS.  (See  also  the  title  SUPERSEDEAS' and  Stay  of  Proceed- 
ings, 20  Encyc.  of  Pl.  and  Pr.  1207.)  —  *'A  supersedeas,  properly  so  called, 
is  a  suspension  of  the  power  of  the  court  below  to  issue  an  execution  on  the 
judgment  or  decree  appealed  from;  or,  if  a  writ  of  execution  has  issued,  it  is 
a  prohibition  emanating  from  the  court  of  appeal  against  the  execution  of  the 


1.  Saparintendsnt.  —  Salem  v.  McQiotock,  16 
Ind.  App.  656,  holding  that  in  the  absence  of 
an  undertaking  defining,  fixing,  and  enlarging 
the  duties  of  a  supeHHtendent,  his  dutiea 
must  be  talou  to  be  such,  and  such  only,  as  the 
ordinary  acceptation  of  the  word  would  imply. 
See  also  Lafayette  c.  James,  9a  Ind.  244 ; 
St.  Louis,  etc.,  R.  Co.  v.  De  Ford,  38  Kan. 
300. 

The  Word  "Saperintendrat"  In  the  WiieonilA 
S&ilTftj  £mploy«a  Aet  of  1889  (see  the  title 
Fellow  Servants,  vol.  la,  p.  985)  is  to  be  in- 
terpreted in  the  sense  in  whidi  die  word  was 
commonly  used  with  respect  to  railway  service 
when  the  act  was  passed,  and  does  not  embrace 
the  foreman  of  a  repair  shop.  Moreover,  the 
intent  of  the  act  was  to  provide  remedies  for 
the  neglect  of  officers  and  employees  having  to 
do  with  the  operation  of  the  road,  the  move- 
ment of  trains  and  cars.  Hartford  v.  Northern 
Pac.  R.  Co.,  91  Wis.  374* 

S.  Pranuvtin.  —  Sacalaris  v.  Eureka,  etc., 
R.  Co.,  18  Nev.  161,  in  which  case  the  court 
also  said ;  "  When  an  agent  is  clothed  with  a 
title  implying  general  powers,  as  attperintend- 
ent,  the  business  public  and  courts  may  fairly 
presume  he  is  what  the  corporation  holds  him 
out  as  being." 

Pinanolal  Agmt.  —  "There  is  nothing  in  the 
word  wperintendent,  in  the  common  use  of 
it,  which  implies  that  he  shall  he  a  collector  of 
moneys,  much  less  a  financial  agent  for  the 
settlement  of  accounts  and  the  handling  of  the 
revenues  of  a  city  or  town."  Salem  v.  Mc- 
Clintock,  16  Ind.  App.  656.  See  also  Lafayette 
V.  James,  93  Ind.  244. 

Lessee. — •  A  statute  gave  a  lien  to  all  persons 
who  might  be  employed  by  the  owner  or  own- 
ers, a{[ent,  or  mtperintendent,  for  services 
rendered  to  any  steam  sawmill.  It  was  held 
that  a  lessee  was  neither  an  agent  nor  a 
superintendent  within  the  contemplation  of 
the  statute.    Harman  v.  Allen,  11  Ga.  46. 

8apt.  —  That  judicial  notice  will  be  taken  that 
the  abbreviation  "  supt."  stands  for  superin- 
tendent, see  the  titles  Abbreviations,  vol.  i, 
p.  g8 ;  Judicial  Notice,  vol.  17,  p.  897. 

t,  loplriAr. Gilman  v.  Jonas,  87  Ata.  691, 


gvoting  Worcest  Diet,  and  holding,  where  a 
certain  sum  was  payable,  by  the  terms  of  a  con- 
tract, contingently,  "  whenever  it  is  finally  de- 
cided in  said  suit  or  otherwise  that  said  bonds 
are  a  superior  lien  to  the  other  bonds  of  said 
railroad,"  etc,  that  mpertor  manifestly  meant 
"  prior,"  "  superior  lien  "  meaning  "  prior 
lien." 

In  Laufer  v.  Bridgeport  Traction  Co.,  68 
Conn.  475,  it  was  held  that  the  word  superior, 
when  used  as  descriptive  of  the  rights  which 
an  electric  car  has  in  a  street,  meant  no  more 
than  that  the  ri^t  which  such  car  has  in  such 
street  is  only,  that  other  travelers  should  turn 
off  from  its  tracks  in  reasonable  dme  to  allow 
it  to  pass.  See  also  the  title  Stbxet  Railways, 
ante,  p.  57. 

Bnperfor  Tone  ivis  major,  or  force  majeure) 
is  d^ned  in  the  Louisiana  Civil  Code  (art.  3556, 
subdiv.  14)  as  follows:  "Those  accidents  are 
said  to  be  caused  by  superior  force  which 
human  prudence  can  neiAer  foresee  nor  pre- 
vent." Fortuituous  event  {cos  fortuii)  is  de- 
fined in  the  same  code  (art.  3556,  subdiv.  15)  : 
"  That  which  happens  by  a  cause  which  we  can- 
not resist."  In  Viterbo  v.  Friedlander,  120  U. 
S.  728,  the  court  said :  "  The  Louisiana  Code, 
following  the  French  law  and  the  Code  Na- 
poleon, recognizes  two  kinds  or  degrees  of  what, 
under  various  but  equivalent  names,  has  been 
called  vit  major,  cos  fortiut,  irresistible  force, 
inevitable  accident,  or  unforeseen  event;  the 
one,  ordinary,  which  might  have  been  foreseen 
by  any  man  of  common  prudence  as  not  un- 
likely to  happen  at  some  time ;  the  other,  extra- 
ordinary, which  could  not  have  been  foreseen, 
or  expected  to  occur  at  any  time." 

4.  fltiperior  Court. —  See  Hahn  v.  Kelly,  34 
Cal.  414:  Rjme  v.  Lipscombe,  122  N.  Car.  650; 
Mott  V.  Forsyth  County,  126  N.  Car.  866. 

Superior  CitT  Oonrt.  —  See  EflPray  v.  Hasson, 
(N.  Y.  City  Ct.  Gen.  T.)  22  Civ.  Pro.  (N.  Y.) 
59- 

B.  BapsmniiMrar;.  —  Com.  v.  Lilly,  i  Leigh 
(Va.)  529. 

6.  Saperssde.  —  New  River  Mineral  Co.  v. 

Seeley.  117  Fed.  Rep.  982. 

7.  E*  p.  Hall,  I  Pick.  (Mass.)  262. 
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writ.  It  operates  from  the  time  of  the  completion  of  those  acts  whidi  are 
requisite  to  call  it  into  existence.*** 

SITPERSTITIOnS  USE.  —  A  superstitious  use  is  that  which  arises  where  any 
manors,  lands,  tenements,  rents,  annuities,  profits,  hereditaments,  goods,  or 
chattels  are  given,  received,  or  appointed  for  and  towards  the  maintenance  of 
a  priest  to  say  mass ;  for  the  maintenance  of  a  priest  or  other  man  to  pray  for 
the  soul  of  any  dead  man,  in  such  a  church  or  elsewhere ;  or  to  maintain  per- 
petual obits,  lamps,  torches,  etc.,  to  be  used  at  certain  times,  to  save  the  souls 
of  men  out  of  purgatory  ;  or  to  maintain  an  anniversary  or  obit,  or  any  light 
or  lamp,  in  any  church  or  chapel,  or  any  like.' 

SUFEASXAUOTUSS.  —  With  reference  to  railroads,  superstructure  is 
defined  to  be  "sleepers,  rails,  and  fastenings,"  in  distinction  from  the  roadbed 
—  called  also  " permanent  way."  ' 

SUPSKVIBE  —  SUPXBTiaiOH.  —  To  supervise  means  to  oversee  for  direc- 
tion ;  to  superintend ;  to  inspect ;  as,  to  supervise  t^e  press  for  correction.* 


1.  SapanedtM.  —  Hov^  v.  McDonald,  109  U. 
S.  159.  See  also  Williams  v.  Bruffy,  loa  U.  S. 
249;  Dulin  V.  Pacific  Wood,  etc.,  Co.,  98  Cal. 
304. 

In  Mahry  v.  Ross,  i  Heisk.  (Tenn.)  773,  it 
was  said:  "The  writ  of  supersedeas  is 
teclinically  a  writ  to  suspend  the  execution  of  a 
judgment.  There  must  be  something  in  the 
course  of  execution  to  suspend  which  tlie  writ 
is  awarded  —  something  in  iieri,  but  not  yet 
finished.  Its  most  common  function  is  to  stop 
the  execution  of  a  judgment  at  law  or  a  decree 
in  equity,  whether  interlocutory  or  final,  and 
whether  for  money  or  other  property,  or  whether 
the  said  execution  be  for  the  performance  of 
any  other  act  under  the  mandate  of  the  court. 
There  must  be  some  afRrmative  act  to  be  done, 
to  prevent  the  doing  of  which  the  writ  is 
awarded." 

In  Tyler  v.  Presley,  72  CaL  391,  a  mtper- 
aedeaa  was  said  to  be  "a  writ  issued  to  a 
ministerial  officer,  commanding  him  to  super- 
sede or  desist  from  proceeding  under  another 
.writ  previously  or  subsequently  issued  to  him." 
"  Tlu  Term  Sapanedeas  Is  a  ComprshenslTe  Obo. 

—  Sometimes  it  is  express  in  its  commands, 
at  others  only  so  by  implication.  In  the  first, 
when  the  person  tv  whom  it  is  directed  is 
commanded  from  the  doing  of  an  act  therein 
mentioned ;  or,  if  the  act  has  already  been  done, 
to  annul  it  as  far  as  possible.  In  the  second, 
it  only  suspends  without  annulling  acts  done 
before  its  issuing,  and  which  before  were  lawful. 
It  was  used  in  England  for  setting  aside  an 
erroneous  judicial  process,  etc.;  to  discharge 
prisoners:  so,  if  illegally  arrested  upon  mesne 

>  or  final  process ;  so,  if  a  privileged  person. 
•  •  •  Almost  every  writ,  whether  it  be  of 
error,  habeas  corpus,  prohibition,  and  the  like, 
are,  in  their  nature  and  effects,  to  some  extent 
writs  of  fmpernedeOB,  intimately  connected 
with  the  appellate  jurisdiction  of  this  court,  or 
in  aid  of  its  superintending  and  controlling 
power  over  the  inferior  courts."  Ex  p.  Woods, 
3  Ark.  538. 
•Vied  ^rumTMn^       "  BtiT  ^  VnaMllBgi.*' 

—  See  Dulin  v.  Pacific  Wood,  etc.,  Co.,  98  Cal. 
30<i- 

■  Statutory  Baparwedsu.  —  In  Dulin  v.  Pacific 
Wood,  etc..  Co.,  98  Cal,  306,  it  was  said :  "  Sec- 
tion 949  of  the  Code  of  Civil  Procedure  declares 
tbnX  in  cases  like  the  present  the  perfecting  of 
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an  qipeal  '  st^  proceedings  in  the  court  below 
upon  the  judgment  or  oz^er  appealed  from,* 
thus  creating  a  sUtutory  aupet^edeaa,  or  'a 
suspension  of  the  power  of  the  court  below  to 
issue  an  execution  on  the  judgment  or  decree 
appealed  from ;  or,  if  a  writ  of  execution  is 
issued,  a  prohibition  against  the  execution  of 
the  writ." 

Iadluu.~In  Northern  Indiana  R.  Co.  v. 
Michigan  Cent.  R.  Co.,  3  Ind.  t»,  it  was  said : 
"  la  our  practice,  a  writ  of  error  is  seldom  or 
never  issued.  *  *  *  It  therefore  becomes 
necessary  that  ^e  inferior  coort  ahoold  be  in- 
formed of  the  order  of  the  Supreme  Court,  or 
of  one  of  the  judges,  that  the  proceedings  on 
error  shall  '  stay  or  supersede '  execution,  by 
some  other  mode  than  tiy  indorsement  on  the 
writ  of  error,  and  this  is  osiully  done  by  the 
clerk  of  the  Snpreme  Court  sending  down  what 
is  called  a  writ  of  mupermO^am.  This  is  a 
eonditiooal  'Arit,  and  becomes  operative  upon 
the  filing,  by  the  plaintiff  in  error,  of  a  bond 
similar  to  that  required  in  cases  of  appeal." 

Kentnoky  Oodi. —  See  Reed  v.  Lander,  5  Bush 
(Ky.)  599;  Roberts  v.  Jenkins,  80  Ky.  669; 
Smith  V.  Western  Union  Tel.  Co.,  83  Ky.  a7i. 

8.  titpantitionVM,— Bac.  Abr.,  tit.  Charitable 
Uses  and  Mortmain,  D;  Green  v.  Allen,  5 
Humph.  (Tenn.)  193.  See  also  the  title 
Charities  akd  Trusts  for  Chaiitable  Uses, 
vol.  s>  P-  '^9-    'A.nd  see  further  the  title 

Legacies  and  Devises,  vol.  18,  p.  735,  note  2. 

8.  Snperslrusture.  —  Cass  County  v.  Chicago, 
etc.,  R.  Co.,  2$  Neb.  353,  stated  under  Road- 
bed —  Roadway,  vol.  24,  p.  989. 

But  in  Pbiladeli^ta  v.  Philadelphia,  etc.,  R. 
Co.,  177  Pa,  St.  292,  under  a  statute  declaring 
in  e^licit  terms  that  the  ftuperstrttcturo  and 
water  stations  of  railroads  should  be  exempt 
from  taxation,  it  is  said :  "  Although  the  word 
super (ttrueture  might,  in  present  railway- 
engineering  phraseology,  "he  limited  to  sleepers, 
rails,  and  fastenings  (see  aupertttructure , 
Century  Dictionary),  yet  we  have  no  doubt  the 
legislature  of  that  day,  adopting  the  ordinary 
meaning  of  the  word,  intended  by  it  the  road- 
bed, with  whatever  has  been  constructed  upon 
it.  Except  this  and  water  stations,  railroad 
real  estate  should  be  subject  to  taxation," 

4.  Sapervise. —  Vantongeren  v.  Heffeman,  $ 
Dak.  18S. 

■apsrvlijo^  is  tb^  act  of  overseeing;  ittspec- 
VpInmeXXVIl. 
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BTJPESVIsnrO  FABMSB.  — See  Farmer,  vol.  12,  p.  885. 
SVPBBTIB0B8.  —  Sec  the  titles  COUNTY  Commissioners,  vol.  7,  p.  975 ; 
Towns  and  Townships, 

SUPPLBMBNT.  —  See  note  i. 

SnPFLBMEHTAL.  —  The  word  "  supplemental "  means  supplying  a  defi- 
ciency ;  meeting  a  want.* 

STJPPLEKEHTAL  BILL.  —  "  A  supplemental  bill,  properly  so  called,  is  a 
bill  filed  for  the  purpose  of  supplying  a  defect  which  has  arisen  in  the  progress 
of  the  suit  by  the  happening  of  some  event  subsequent  to  the  filing  of  the 
original  bill ;  and  is  in  continuation  of  the  original  suit."  ' 

SUPPLEKBHTAL  GOMPLAHTT.  —  See  note  4. 

SUFFLBHEVTAL  PLBASIH0S.  —  See  the  title  Supplemental  Pleadings, 
21  Encyc.  of  Pl.  and  Pr.  i. 

STJPPLEKBHTABT  PBOCEEBXHOB.  —  See  the  title  Supplementary 
Proceedings,  21  Encyc.  of  Pl.  and  Pr.  85. 

SUPFLBTOBT  OATH.  —  See  the  title  Oaths  AND  Affirmations,  vol.  21, 
p.  746. 

8UPPLICAVIT.  (See  also  the  title  SUPPLICAVIT,  21  Encyc.  of  Pl.  and  Pr. 
208.)  —  A  mandatory  writ,  issuing  out  of  chancery  or  the  King's  Bench, 
requiring  a  justice  or  the  sheriff  to  compel  a  person  to  give  security  to  keep 
the  peace  toward  a  party  in  bodily  danger." 

STTPPLY — 8UPPLIB8.  (See  also  Necessaries,  vol.  21,  p.  448.)  —  To 
supply  is  to  furnish  with  what  is  wanted ;  to  afford  or  furnish  a  sufficiency  for ; 
to  provide.*  A  supply  is  defined  as  "that  which  supplies  a  want;  sufficiency 
of  things  for  use  or  want ;  especially,  the  food,  and  the  like,  which  meets  the 
daily  necessities  of  an  army  or  other  large  body  of  men."  * 


tion;  superintendence.  State  v.  FrenCon^  etc, 
R.  Co.,      Neb.  338. 

Fnbllo  Lands. — The  aecretary  of  the  interior 
and,  under  bis  direction,  the  commissioner  of 
the  general  land  office  have  a  general  "  super ' 
vision  of  all  public  business  relating  to  the 
public  lands."  Vantongeren  v.  Heffeman,  5 
Dak.  188.  See  also  the  title  State  and  Public 
Lands,  voL       p.  376  «t  seq. 

1.  SappltDUBt.  —  Upon  the  meaning  of  tiie 
word  aupfAement  as  used  in  Const  N,  J.,  art 
4>  B  7>  par.  4.  the  court  said :  "  The  ordinary 
meaning  of  tlie  word  supplement  doubtless  is 
'  a  supplying  by  addition  of  what  is  wanting.' 
A  glance  at  our  legislation  from  the  time  of 
the  adoption  of  the  constitutional  provision  will 
show  that  the  word  has  constantly  been  used  in  a 
sense  so  broad  as  to  possibly  justify  a  claim  that 
it  haa  acquired  thereby  a  special  meaning  broader 
than  the  ordinary  one.  But  for  the  purposes 
of  this  case  it  is  sufficient  to  say  that  the  ordi- 
nary meaning  of  the  word  will,  under  our  con- 
struction of  this  clause,  cover  every  species  of 
amendatory  legislation  which  goes  to  complete 
the  legislative  scheme."  Rahway  Sav.  Inst.  v. 
Rahway,  53  N.  J.  L.  si-  See  generally  the  tide 
Statutes,  vol.  36,  pp.  591  et  seq.,  708. 

S.  Si^lsmeiLtsl.  —  Loomis  v.  Runge,  (C.  C: 
A.)  66  Fed.  Rep.  859,  distinguishing  "«Uj»> 
pigmental  act "  and  "  amendatory  act"  See 
also  the  title  Statutes,  vol.  a6,  p.  709. 

8.  Bnpplemental  Bill,  —  Butler  v.  Cunningham, 
I  Barb.  (N.  Y.)  87.  See  also  Ridgeway  v. 
Toram,  a  Md.  Ob.  315,  and  see  generally  die 

title  SUPPLBUEKTAL  I^juDINGS,  31    EnCVC  OF 

Pl.  and  Pr.  i. 
4.  Sap^emental  Oom]dalnt.  —  See  Musselman 
^^ly,  43  Ind.  465.  ^p*1        th*  Sup- 


PLEICBNTAL  PUAOINOB,   31   EnCYC.  OF  Pl.  AND 

Pa.  I. 

0.  SappUosTit.  —  4  Black.  Com.  253 ;  4  Steph. 
Com.  (13th  ed.)  250;  Bac.  Abr.,  tit  Surety  of 
the  Peace,  E.   The  writ  is  obsolete. 

As  to  applications  for  aupplicavU  by  wife 
against  husband,  see  the  title  Aliuony,  vol.  a, 
p.  93,  note  I,  and  see  Prather  v.  Prather,  4 
Desaus.  (S.  Car.)  37. 

As  to  bonds  to  keep  the  peace,  see  the  title 
Bail  and  Recognizance,  vol.  3,  p.  739. 

6.  Bapply.  —  Mooney  v.  Hough,  84  Ala.  85. 

7.  People  V,  Pullman's  Palace  Car  Co.,  175 
111.  155,  quoting  Webst.  Diet. 

Supply  means  that  which  is  or  can  be  sup- 
plied.; available  aggregate  of  things  needed  or 
demanded;  an  amount  sufficient  for  a  given 
use  or  purpose.  Strickland  v.  Stiles,  107  Ga. 
308. 

Sappliss.  —  In  Mooney  v.  Hough,  84  Ala.  85, 
it  was  said :  "  The  word  supplies,  noun  of 
the  verb  'to  oupply,'  has  a  very  large  mean- 
ing." 

Sum  —  Agrienttnnl  Litni.  —  Supplies  have 
been  held  to  Include  money  in  a  statute  giving 
an  agricultural  lien.  Strickland  v.  Stiles,  107 
Ga.  308.  For  other  cases  construing  9uppMea, 
see  the  titles  Crops,  vol.  8,  p.  301 ;  Landlord  and 
Tenant,  vol.  18,  pp.  351,  352. 

Bune  —  Attaidiment  and  Lteni  on  Tessela. 
(See  also  titles  Maritihb  Liens,  vol.  19,  p. 
1079;  Masters  of  Vessels,  vol.  20,  p.  221.}  — 
Wood  furnished  to  a  steamboat  for  fuel  was 
held  not  to  be  supplies  within  a  New  York 
statute  of  1 79S  allowing  the  attachment  or 
arrest  of  vessels  for  debts  for  supplies  fur- 
nished, on  the  ground  that  supplies  in  the 
act  did  jiot  include  "  such  articles  as  are  dafis 
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consumed  and  coostantl;  replaced."  Johnson  v. 
Steam-Boat  Sandusky,  s  Wend.  (N.  Y.)  51a. 
But  see  under  a  later  statute  Crooke  v.  Slack, 
3o  Wend.  (N.  Y.)  177. 

Money  advanced  to  enable  a  boat  to  prose- 
cute her  voyages  has  been  held  not  to  be 
suppllea  within  the  Missouri  act  giving  a  lien 
on  vessels.  Gibbons  v.  Steamboat  Fanny  Bar- 
ker, 40  M'o.  35s,  the  court  saying :  "  The  word 
mtppUes  cannot  be  interpreted  to  mean  aup- 
pttea  of  money  for  all  the  purposes  for  which 
money  may  be  required  in  tbe  navigation  of 
the  vessel.  In  its  ordinary  acceptation,  it  is 
understood  to  mean  those  articles  which  a  boat 
may  find  it  necessary  to  purchase  for  consump- 
tion and  use  on  tbe  voyage." 

Money  loaned  to  pay  off  sailors  on  a  steam- 
boat has  been  held  not  to  be  included  within 
the  term  auppliem  in  a  statute  giving  a  pref- 
erence to  such  debts  of  veasels.  Steamboat  P. 
H.  White  V.  Levy,  10  Ark.  41a. 

In  Lawson  v.  Higgina,  i  Mich.  226,  it  was 
said :  "  The  lien  for  mtpplies  furnished  can 
only  attach  when  the  ship,  boat,  or  vessel  is 
actually  built.  If  furnished  when  the  ship,  etc., 
is  in  progress  of  construction,  the  law  does  not 
create  a  lien,  but  leaves  the  person  so  fumisfa- 
inff  mpplfea  to  his  common-law  remedy."  And 
it  was  held  accordin^y  that  suppiiea  did  not 
inclnde  materials. 

fame  —  Log  and  Lumber  Liaiu.  —  The  word 
supplies  in  the  Wisconsin  statute  providing 
for  a  lien  in  favor  of  persons  furnishing  sup- 
plies to  men  engaged  in  getting  out  logs  and 
timber  has  been  held  to  include  the  board  of 
men,  even  when  furnished  at  a  hotel  in  a  city 
several  miles  from  tbe  place  where  they  were 
at  work.  Kollock  v.  Parcher,  5a  Wis.  393,  See 
also  Winslow  v.  Urquhart,  39  Wis.  260;  Brad- 
ford V,  Underwood  Lumber  Co.,  80  Wis.  50 ; 
and  generally  the  title  Logs  and  Lumber,  vol. 
19,  P-  533  et  seq. 

fame — ICedioal  Bervioet  Tnrnlihod  to  Ballroad 
EmploTee.  —  In  Newgass  v.  Atlantic,  etc.,  R. 
Co.,  56  Fed.  Rep.  685,  it  was  said:    "A*  to 


the  claim  of  the  Hospital  of  St.  Vincent  of  Paul 
for  medical  services  and  board  rendered  to  an 
cmplcqree  of  the  railroad  company,  who  had 
heoi  injured  and  disabled  in  its  service,  it  does 
not  seem  to  us  to  fall  within  tbe  terms  of  the 
statute  giving  the  lien,  and  must  be  disallowed. 
The  hospital  did  not  furnish  '  supplies  neces- 
sary to  the  operation  of  the  railroad,*  in  favor 
of  which  section  2485  gives  a  lien." 

Iklgfiim  to  Faapen.  —  See  the  title  Poos  and 
Poor  Laws,  vol.  22,  p.  944. 

hq^M  lot  Travelsn.  —  Wines  and  liquors 
have  been  held  to  be  supplies  for  travelers, 
within  the  meaning  of  a  charter  provision  au- 
thorizing a  corporation  to  sell  supplies  to 
travelers  on  its  cars.  People  v.  Pullman's 
Palace  Car  Co.,  175  111.  125. 

fapidy  of  Water.  —  In  West  Surrey  Water 
Co.  V.  Chertsey  Union,  (1894)  3  Ch.  513,  it  was 
held  that  a  local  authority  may,  notwithstandins 
section  52  of  the  English  Public  Health  Act, 
1875,  construct  and  use  waterworks  for  the 
swpply  of  water  for  its  own  use  only -in  the 
district  of  a  water  company  able  and  willing  to 
s%»/pply  such  water.  North,  J.,  said :  "  S-up- 
ply  I  understand  to  mean  the  passing  of  water 
from  persons  who  have  it  to  persons  who  want 
it.  I  do  not  see  how  it  could  be  said  that 
supfHy  of  water  means  supplying  '  yourself '  in 
the  natural  meaning  of  tbe  words."  And  in 
Jones  V.  Conway,  etc.^  Water  Supply  Board, 
(1893)  2  Cb.  603,  it  was  held  that  a  local  au- 
thority that  had  power  and  was  taking  steps 
to  supply  water  had  supplied  water  within 
the  meaning  of  the  same  act. 

A  statute  provided  that  if  any  person  sup- 
plied with  water  by  a  company  negligently 
suffered  the  water  to  be  wasted,  he  should  be 
subject  to  a  penalty.  It  was  held  where  a  house 
was  let  to  a  tenant,  but  the  owner  was  liable 
to  pay  the  water  rate,  that  the  owner  was  the 
person  supplied  with  water  and  was  under  a 
duty  to  take  care  that  the  water  supplied  was 
not  wasted.  Brock  v.  Harrison,  (1889)  i  Q.  B. 
9S8. 
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For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
flawing  titles  in  this  work  :  APPRENTICES,  vol.  a,  p.  488 ;  BASTARD  K. 
vol.  3,  p.  871;  CONSIDERATION,  vol.  6,  p.  667;  GUARDIAN  AND 
WARD,  vol.  15,  p.  16;  BUSBAND  AND  WIFE,  vol.  15,  p.  785; 
TER  AND  SERVANT,  vol.  ao,  p.  3;  PARENT  AND  CHILD,  vol.  ai, 
p.  1034;  POOR  AND  POOR  LAWS,  vol.  aa,  p.  944. 

L  Scope  of  Title.  —  The  obligation  of  one  to  support  and  maintain 
another  may  be  imposed  by  common  or  statute  law  on  persons  standing  in 
certain  'relations  to  each  other,  as  parent  and  child,  husband  and  wife,  guardian 
and  ward,  etc.  These  legally  imposed  obligations  are  discussed  ekewhere 
under  the  appropriate  titles.  But  an  obligation  to  support  and  maintain  may 
be  assumed  by  contract  between  persons  not  bound  to  each  other  by  any  of 
the  domestic  relations,  or  by  those  so  bound  in  addition  to  the  obligations 
imposed  by  law.  It  is  only  these  contractual  obligations  that  are  considered 
in  this  title.* 

U  Betwebb  PabbBT  abd  Child  —  1.  In  OeneraL  —  Where  parent  and 
child  live  together  the  relationship  between  them  is  so  intimate  that  the  law 
will  presume  that  what  the  one  may  do  for  the  other  is  done  gratuitously; 
hence  a  claim  by  either  for  payment  for  support  and  maintenance  furnished 
by  the  other  must  be  based  on  an  express  contract.* 

1.  LtgHiea  far  Sapport  and  Haintanuiea.  —  Intyre,  ii8  111.  292;  Fruitt  v.  Anderson,  12  III. 

As  to  the  favor  shown  to  legacies  for  support  App.  421  ;  Beardsley  v.  Hotchkiss,  96  N.  Y.  301 ; 

and  maintenance,  in  protecting  them  from  abate-  Cummings  v.  Cummings,  8  Watts  (Pa.)  366; 

ment,  see  the  title  Abatement  of  Legacies,  Seitz's  Appeal,  87  Pa.  St.  159. 

vol.  I,  p.  46.  If  a  child,  after  reaching  its  majori^,  lives 

9.  Betmm  Fwcwt  u4  ChiU.  —  Faloon  v.  He-  with  its  parents  as  before,  the  law  will  prenane^ 
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2.  Bnppwt  of  GhUd  —  a.  LEGITIMATE  CHILDREN.  —  Whether  a  father  is 
legally  bound  to  support  his  infant  children,  or  whether  it  is  only  a  moral 
duty  that  rests  on  him  in  this  respect,'  very  slight  circumstances  are  generally 
regarded  as  sufHcient  to  raise  an  implied  promise  on  his  part  to  pay  third 
persons  for  furnishing  such  support.* 

iKUMipation  «f  OUU.  —  After  a  child  is  emancipated  the  moral  duty  of  the 
parent  to  support  it  ceases,  and  an  obligation  on  his  part  can  be  shown  only 
by  showing  an  express  contract,  or  a  request  from  which  a  promise  may  be 
inferred.* 

A  IMkw  Wko  b  OurAUm  of  E«r  Itthat  Boo  is  liable  personally,  and  not  as  guard- 
ian, on  her  undertaking  to  pay  for  the  maintenance  of  such  son.  Such  con- 
tract is  not  a  contract  of  suretyship,  but  is  an  original  undertaking.* 

SfliMt  of  AdopttoB  FnweodinKt.  —  Where  an  attempt  to  adopt  a  child  is  frustrated 
by  the  real  parent,  he  is  liable  on  a  note  given  by  him  to  pay  for  the  support 
of  the  child  while  with  those  who  attempted  to  adopt  it.'' 

Wlun  ft  OUU  Hm  Vnptrty  «(  Iti  On  the  parent  is  sometimes  allowed  to  lay 
claim  thereto  under  an  implied  contract  accompanying  the  support.* 

b.  Illegitimate  Children.  —  While  it  has  been  said  that  the  moral 
duty  resting  on  a  parent  to  maintain  his  illegitimate  child  is  not  sufficient  con- 
sideration to  support  a  contract  on  the  father's  part  to  pay  for  the  child's 
maintenance,'  the  weight  of  authority  seems  to  be  that  such  duty  is  a  sufficient 
consideration ;  ^  and  a  fortiori  is  such  promise  binding  when  by  statute  it  is 
made  his  duty  to  support  his  illegitimate  children.* 

Proalie  in  Omtdaratdon  of  Colmbltmtloa.  —  A  promise  of  the  putative  father,  lu>w- 
ever,  is  void  where  it  is  made  to  facilitate  a  state  of  cohabitation  between  nim 
and  the  mother.** 


in  tke  absence  of  evidence  to  the  contrur,  that 
the  relation  '  of  parent  aod  child  contitnits. 
Wall  V.  Wall,  6q  111.  App.  389. 

1,  See  the  title  Pakeitt  and  Child,  vol.  xt, 
p.  1049  €%  sgq. 

9.  &npUad  PrmiilM  to  taj  fiv  Bugort  —  Eng' 
land.  —  Blackburn  v.  Mackey,  x  C.  ft  P.  i,  11 
E.  CI..  295 ;  Fhick  V.  ToUemache,  i  C.  &  P.  5> 
II  E.  C.  L.  396;  Shelton  v.  Spriogett,  11  C.  B. 
452,  73  E.  C.  L.  452. 

Arkansas.  —  Jordan  v.  Wright,  45  Ark.  237. 

Illinois.  —  Hunt  v.  Thompson,  4  III.  179,  36 
Am.  Dec  538 ;  Murphy  v.  Ottenheimer,  84  111. 
39,  25  Am.  Rep.  424 ;  Clark  v.  Gotta,  i  111.  App. 
454;  Bedford  V.  Bedford,  3a  III.  App.  460. 

towtt.  —  Porter  v.  Powell,  79  Iowa  151, 18  Am. 
St  Rep.  353 ;  Cushman  v.  Hassler,  82  Iowa  295. 

Vermont.  —  Swain  v.  Tyler,  26  Vt.  9. 

CftUng  a  Child  from  tha  Father  with  the 
father's  assent  but  without  his  request,  and 
supporting  it,  is  not  enough  to  fasten  on  the 
father  an  obligation  to  pay  for  such  support. 
Chilcott  V.  Trimble,  13  Barb,  (N.  Y.)  503.  See 
mlio  Dtiffey  v.  Duffey,  44  Pa-  St.  399 ;  Eit«l  v. 
W«lter,  a  Bradf.  (N.  Y.)  287. 

8.  Perkina  v.  Westcoat,  3  Colo.  App.  338; 
Keniodle  v.  Caldwell,  46  Ind.  153;  Mills  r. 
Wyman,  3  Pick.  (Mass.)  207.  See  also  Loomis 
V.  Newhall,  15  Pick.  (Mass.)  159;  Dodge  v. 
Adams,  19  Pick.  (Mass.)  429. 

But  it  has  been  held  that  where  the  child  is 
only  partially  emancipated,  the  moral  duty  re- 
maining may  be  the  basis  of  an  inferred  prom- 
ise to  pay  for  support  furnished  it.  Porter  v. 
Powell,  70  Iowa  151,  18  Am.  St.  Rep.  353. 

4.  LUbUltr  of  Kotk«r.—  McNabb  v.  Qipp,  5 
Ind.  App.  204. 

8,  Qayton  v.  Whitaker,  68  Iowa  412;  Taylor 
V.  Desev^  81  Tex.  246. 


6.  Whan  OhUd  Hu  Pwtgsrty. —  Pruitt  v.  An- 
derson, 12  III.  App.  421;  Whipple  tr.  Dow,  j 
Mass.  415- 

7.  Conilderation  for  Promise  to  Support  Illegiti- 
mate  Olild. —  Mercer  v.  Mercer,  87  Ky.  30; 
Nine  v.  Starr,  8  Oregon  49. 

S.  Pronlio  to  P»7  for  Support  Butuil.— 

See  generally  the  title  Bastaudy,  vol.  3,  p.  890 
et  stq.  See  also  Anonymous,  2  Show.  184; 
Hesketh  v.  Gowing,  5  Esp.  131 ;  Nichole  v. 
Allen,  3  C.  &  P.  36,  14  E.  C  L.  196;  Wiggin* 
V.  Keizer,  6  Ind.  252. 

If  the  father  of  an  illegitimate  child  con- 
sents to  pay  an  annual  sum  for  its  support,  he 
must  thereafter  continue'  to  do  so,  or  provide 
for  the  child  at  his  own  expense,  or  give  dis- 
tinct notice  of  his  intention  to  pay  such  stun  no 
longer.  Cameron  ir.  Baker,  i  C.  ft  P.  268,  11 
E.  C.  L.  388. 

Where  the  ?athsr  Aeknowledgei  or  Adopts  the 
Child  as  his  own  he  is  bound  by  his  express 
promise  to  support  it.  In  re  Plaskett,  30  L.  J. 
Ch.  606;  Hook  V.  Pratt,  78  N.  Y.  371,  aflirming 
14  Hun  (N.  Y.)396;  Todd  v.  Weber,  95  N.  Y. 
181 :  Bunn  V.  Winthrop.  i  Johns.  Ch.  (N.  Y.) 
339. 

ft.  Btatatory  liability. —  Davis  v.  Herrington, 
53  Ark.  5;  Wallace  v.  Rappleye,  103  111.  239. 

The  Illinois  statute  imposes  such  liability  on 
the  father  of  a  bastard  only  when  the  mother 
is  an  unmarried  woman.  Vetten  v.  Wallace, 
39  111.  App.  390. 

loteBoy  of  nitbar  Ho  DolniM.— Where  the 
father's  duty  to  support  is  imposed  by  law.  in- 
fancy of  the  father  is  no  refenae  to  a  promise 
to  furnish  such  support.  Stowers  v.  Hollis,  83 
Ky.  544. 

10.  PiomiM  in  Conalderktlon  of  Cohabitation.  — 

Trovinger  v.  M'Bum^,  s  Cow.  (N.  Y.)  353. 
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Torbeanuioe  and  GompromlH  Bolt.  —  Where  a  father  is  under  a  legal  duty  to  sup- 
port his  illegitimate  child,  forbearance  by  the  mother  to  sue  or  the  compromise 
of  an  action  is  a  valuable  consideration  for  his  promise  to  support  and  main- 
tain the  child.*  Such  forbearance  and  compromise  are  not  unlawful  or 
immoral. • 

The  Bomndar  of  %  Child  by  the  mother  to  the  father  is  sufficient  consideration 

to  support  his  promise  to  maintain  the  child,  and  to  give  him  money  and  the 
tract  of  land  on  which  the  father  lives.  And  if  the  land  lias  been  sold  at  the 
father's  death  its  value  may  be  recovered  by  the  child.* 

3.  Sapport  of  Parents.  —  Family  arrangements  are  not  uncommon  by  which 
a  child,  usually  on  a  conveyance  to  him  of  the  property  of  the  parent,  agrees 
to  furnish  the  latter  with  support  and  maintenance  during  the  remainder  of 
his  life.  Such  arrangements  are  not  perse  unreasonable  or  indicative  of  fraud 
or  undue  influence.*  And  where  a  statute  creates  a  liability  on  the  part  of 
children  to  support  their  indigent  parents,  such  liability  is  a  sufficient  con- 
sideration  to  support  a  bond  given  to  the  overseers  of  the  poor  to  defray  the 
necessary  expenses  of  such  support.* 

Wh«B  Tuent  Em  Keau.  —  If  a  parent  lives  apart  from  his  child  and  has  inde- 
pendent means  of  support,  but  subsequently  removes  to  the  house  of  a  son, 
who  cares  for  him  at  great  expense,  an  implied  contract  to  pay  for  such  sup- 
port may  be  established  by  proof  of  facts  and  circumstances  showing  that  it 
was  the  intention  of  the  parties  that  payment  should  be  made.* 

FromiH  to  Third  Pmni.  —  A  promise  to  support  a  parent  is  enforceable  though 
made  to  a  third  person  instead  of  the  parent.' 

In.  Othxb  Bslatiovb  — 1.  In  General  — In  other  relations  than  that  of 
parent  and  child,  such  as  son-in-law,  mother-in-law,  brother,  and  stepfather, 
the  law  has  regarded  the  relationship  as  so  close  that  the  presumption  of 
gratuitous  support  is  entertained,  and  an  express  contract  must  be  shown  to 


don  and  not  a  contrary  one.  Rftokin  v.  Wal- 
lace, (I^.  1890)  14  S.  W.  Rep.  79* 

Talma  e(  Pnmerty  Convarad.  —  Where  the 
land  conveyed  vy  tne  parents  to  the  child  is 
inadequate  to  accomplish  the  object  of  the  con- 
tract, the  parents  arc  supposed  to  add  to  their 
support  as  far  as  possible  by  their  own  exer- 
tions. In  general,  the  undertaking  by  one  to 
support  and  talce  care  of  another  is  to  be  under- 
stood accordins  to  the  varied  circumstances  of 
the  parties.  ECeltner  v.  Keltner,  6  B.  Mon. 
(I^.)  40 ;  Bull  V.  McCrea,  8  B.  Mon.  (Ky.)  43s. 

8.  Statatory  Duty  to  Support'  Indlgsnt  Paranti. 
—  Turner  v.  Hadden,  62  Barb.  (N.  Y.)  480. 
And  see  generally  the  title  Pooa  and  Poor 
L^ws,  vol.  23,  p.  1015. 

6.  Whaa  Farant  Has  Xeans. —  Switzer  v.  Kee, 
146  m.  577. 

T.  Pnanisa  to  Third  Paraon. —  Stone  v.  Stone, 
32  Conn.  142;  Kendall  v.  Kendall,  7  Me.  171; 
Matter  of  Wyatt,  (Surrogate  Ct.)  9  Misc.  (N. 
Y.)  285 ;  Kennedy  v.  Badgett,  19  S.  Car.  591. 

8.  Other  Belations. —  Cooper  v.  Martin,  4  East 
76 ;  Clark  v.  Clark,  46  Conn.  586 ;  Barnes  v. 
Kelly,  71  Conn.  220;  Harris  v.  Mclntyre,  ii8 
111.  275  ;  Switzer  v.  Kee,  146  111.  577 ;  Heffron 
V.  Brown,  155  111.  322;  Chapman  v.  Chapman, 
87  III.  App.  427 ;  Dolbeare  v.  Coultas,  94  III. 
App.  ss;  Gall  V.  Stark,  98  III.  App.  ist ;  Ken- 
dall V.  Kendall,  7  Me.  171;  Ellicott  v.  Turner, 
4  Md.  476;  Kennedy  v.  Badgett,  19  S.  Car.  591. 
See  also  Dickson  v.  Field,  77  Wis.  439.  And 
see  generally  the  title  Pooa  akd  Poor  Laws, 
vol.  aa,  p.  1015. 
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maintain  an  action  for  such  support.* 

See  also  Binnington  v.  WalUa,  4  B.  &  Aid.  650, 
ti  £.  C.  L.  639. 
1.  TorbaaiaaoB  and  Oampromlaa  of  Bait  — 

Maurer  v.  Mitchell,  9  W.  &  S.  (Pa.)  69  [dfj- 
approving  Shenk  v.  Mingle,  13  S.  &  R.  (Pa.) 
29J  ;  Cameron  v.  Baker,  i  C.  &  P.  268,  11  E.  C. 
L.  388;  Hargroves  v.  Freeman,  12  Ga.  342; 
Davis  V.  Moody,  15  Ga.  175;  Jackson  v.  Finney, 
33  Ga.  512;  Maxwell  v.  Campbell,  8  Ohio  St. 
S65;  Rohiheimer  v.  Winters,  126  Pa.  St.  253. 
See  also  Annandale  v.  Harris,  a  P.  Wms.  433 ; 
Doe  V.  Horn,  i  Ind.  363,  50  Am.  Dec.  470; 
Wyant  v.  Lesher,  23  Pa.  St.  338. 

As  to  the  general  subject  of  forbearance  to 
sue  as  a  consideration  for  a  promise,  see  the 
title  Consideration,  vol.  6,  p.  748. 

It  has  even  been  held  that  the  liability  of  a 
father  to  be  sued  for  maintenance  is  sufficient 
consideration  to  support  an  agreement  by  him 
to  conv^  land  to  the  child.  Allen  v.  Davison, 
16  Ind.  416. 

8.  Burgen  v.  Straughan,  7  J.  J.  Marsh.  (Ky.) 
583 ;  Clarke  v.  McFarland,  5  Dana  (Ky.)  45. 

8.  Sorrendar  of  Child  by  Hother. —  Benge  v. 
Hiatt,  82  Ky.  666,  56  Am.  Rep.  912. 

4.  Sapport  of  Parents. —  Scott  v.  Davis,  117 
Ind.  232 ;  Van  Donge  v.  Van  Donge,  23  Mich. 
321  ;  Bogie  v.  Bogie,  41  Wis.  209. 

Where  the  true  consideration  for  a  deed  is 
an  agreement  to  pay  the  grantor's  debts  and  to 
board  and  care  for  him  and  his  wife  during  their 
lives,  the  recital  of  a  money  consideration  is 
not  inconsistent,  since  the  matter  of  board  and 
care  for  the  grantors  is  an  additional  eonsidera- 
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2.  Onardian  and  Ward.  —  Being  under  no  previous  obligation  to  'support 
and  educate  his  ward  at  his  own  expense,  a  promise  by  a  guardian  to  do  so  is 
without  consideration  and  not  binding  on  him.' 

IT.  COVTEAOT  Pbbmval  TO  QbuOOB.  —  An  agreement  to  furnish  anothef 
with  a  home  and  to  take  care  of  him,  and  assist  him  to  live  in  a  comfortable 
manner,  is  personal  to  the  obligor  and  cannot  be  shifted  to  a  third  person 
without  the  consent  or  against  the  will  of  the  obligee.* 

V.  Pabtt  ih  Ihtesebt  Mat  Bra.  —  Where  the  contract  is  to  furnish  sup- 
port and  maintenance  to  a  third  person  not  party  to  the  contract,  such  third 
person  may  generally,  as  the  party  beneficially  interested,  brti^  an  action  in 
his  own  name  to  enforce  such  contract.' 

Tl  DVBAIIOH  OT  OOHTBACT.  —  Where  a  contract  for  the  support  of  a 
child  fixes  no  time  for  its  termination,  and  is  not  determined  by  the  parties, 
the  law  will  presume  that  it  continues  to  run  until  the  child  arrives  at 
majority.  Such  contract  is  therefore  entire,  and  not  one  from  year  to  year.* 
But  where  the  contract  is  between  an  overseer  of  the  poor  and  one  who 
undertakes  to  support  a  pauper  for  no  definite  period,  either  party  is  at 
liberty  to  terminate  the  arrangement  at  the  end  of  a  year  or  other  period 
deemed  by  construction  to  be  within  the  meaning  and  intent  of  the  contrac^.' 

VTL  BlOHTB  OF  CsEDlTOxa  —  Where  one  conveys  his  entire  property  to 
another  on  condition  that  the  grantee  will  support  the  grantor  during  life, 
such  conveyance  is  fraudulent  and  void  as  to  existing  creditors  unless  it  can 
be  shown  that  the  grantee  has,  in  addition  to  the  support  and  maintenance 
promised,  paid  full  value  for  the  property  so  conveyed.* 

Tin.  SBTTna  A8XSB  Covtbtavgi.  —  Where  one  conveys  his  real  estate  to 
another  in  return  for  a  promise  of  support  and  maintenance,  and  afterwards 
refuses  or  fails  to  furnish  such  support,  a  court  of  equity  will  grant  relief  by 
setting  aside  the  deed  of  conveyance  and  reinvesting  the  grantor  with  the 
title  on  the  principles  governing  rescission  in  other  cases.' 

A  widow,  with  a  child,  cannot  make  a  con-  Where  land  is  Epven  to  secure  the  support  of 

tract  with  her  husband  for  the  support  of  her  the  daughter,  and  a  mortgage  is  given  to  insure 

child  by  a  former  husband  that  will  bind  the  perfonnance  by  the  grantee,  such  mortgage  may 

child.    She  has  no  power  thus  to  dispose  of  not  be  released  by  the  mother,  but  may  be  en- 

the  child's  property.   Gerdes  v.  VlTeiser,  54  Iowa  forced  by  the  daughter  in  a  proper  action. 

37  Am.  Rep.  339.  Henderson  v.  McDonald,  84  Ind.  149. 

1.  Ooardian    and    Ward.  —  Armstrong    v.  4.  Dnratloa  <^  Contrast.  —  Carroll  v.  McCoy, 

Walkup,  9   Gratt.   (Va.)    372.     See  the  title  40  Iowa  38. 

GuABDiAN  AND  Ward,  vol.  15,  p.  78.  5,  Palmer  v.  Vandenbetgh,   3   Wend.  (N. 

Under  the  Kentucky  statute  the  personal  es-  Y.)  193 ;  MTees  v.  Hale,  10  Wend.  (N.  Y.) 

tate  of  an  infant  may  be  applied  by  the  guard-  426. 

ian  in  support  of  the  infant.   "  But  neither  the  6.  Btellti  Of  Orsditon. —  Woodall  v.  Kelly,  S5 

ward  nor  his  real  esUte  shall  be  liable  for  any  Ala.  368,  7  Am.  St.  Rep.  S7;  Easum  v.  Pirtle, 

such  disbursement."    Under  the  act  the  father  81  Ky.          Smith  v.  Smith,  11  N.  H.  459; 

cannot  make  a  contract  with  a  third  person  for  Albee  v.  Webster,   16  N.  H.  36a;   Vial  v. 

the  support  of  bis  minor  child  to  be  paid  out  of  Mathewson,  34  Hun  (N.  Y.)  70 ;  Bent  v.  Bent, 

the  reaJ  estate  of  such  child.    Such  contract  50  Hun  (N,  Y.)  602,  3  N.  Y.  Supp.  750;  Jolly 

imposes  a  debt  upon  the  father  and  not  upon  v.  Kyle,  27  Oregon  95 ;  Kdsqr  v.  Kelley,  63  Vt. 

the  child.    Cox  v.  Storts,  14  Bush  (Ky.)  soa.  41 ;  Torrey  Cedar  Co.  v.  Eul,  95  Wis.  615.  See 

t.  Oontnwt  Fmoaal  to  OUigw. —  Divan  v.  also  the  title  FRAtmuutMT  Sales  and  Convby- 

Loomis,  68  Wis.  150.  ahces,  vol.  14,  pp.  346,  348. 

A  covenant  of  a  son  to  support  his  sister,  7.  See  the  title  Rbscissioh,  Cancellation, 

made  on  a  conveyance  of  land  by  the  father  to  and  Reforuatioh,  vol.  24,  p.  620.    See  also 

the  son,  is  personal  and  does  not  give  the  Henschel  v.  Mamero,  iso  III.  660,  afhrminz  30 

sister  a  right  in  the  land  nor  charge  her  main-  III.  App.  346 ;  Bogie  v.  Bogie,  41  Wis.  209 ; 

tenance  on  it,  and  her  rights  cannot  be  en-  Breanahan'  v.  Bresnahan,  46  Wis.  385 ;  Blake 

forced  by  a  writ  of  ejectment.    Harkins  v.  v.  Blake,  56  Wis.  393.' 

Do  ran,  (Pa.  1888)  15  Atl.  Rep.  938.  It  has  been  held  that  where  property  is  con- 

S.  Tarty  Is  Intflrait  Kayflae. —  Allen  v.  Davi-  veyed  to  another  in  consideration  of  support, 

son,  16  Ind.  416;  Clarke  v.  McFarland,  5  Dana  cancellation  of  the  deed  on  failure  to  perform 

(Ky.)  45 ;  Todd  v.  Weber,  95  N.  Y.  181.    See  by  the  grantee  is  not  the  proper  remedy,  but 

also  State  v.  Baker,  8  Md.  44.    See  the  title  that  an  action  should  be  brought  on  the  under- 

Consideration,  vol.  6.  p.  667,  and  15  Encyc.  taking.     Gardner  v.   Knight,   134  Ala.  373; 

OF  Pl.  ahd  Fr.  45$,  title  Parties  to  Actions.  Campbell  v.  Potter,  147  111.  576. 
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Smmcm.      support  And  maintenance -^suppress.  MalUm. 


IX.  Sakax^XB.  —  Where  there  has  been  a  breach  of  the  contract  to  support 
and  maintain,  if  the  plaintiff  may  treat  the  contract  as  absolutely  and  finally 
broken,  and  elects  to  do  so,  the  dam^es  are  assessed  as  of  a  total  breach  of 
an  entire  contract.  Such  damages  are  not  subsequent  or  prospective,  and  the 
uncertainty  in  the  duration  of  a  life  has  not,  sin^e  the  adoption  of  the  mortality 
tables,  been  regarded  as  a  reason  why  full  relief  should  not  be  afforded  for  a 
failure  to  perform  a  contract  which  by  its  terms  was  to  continue  during  life.^ 

X  Statute  or  ruAUDS. — A  promise  to  pay  for  support  furnished  an 
emancipated  son  is  a  promise  to  pay  for  the  debt  of  another  and  must  be  in 
writing  or  it  is  void  under  the  statute  of  frauds.'  But  the  promise  to  pay  for 
the  support  and  education  of  children  whose  death  within  a  year  is  a  contin- 
gency is  one  which  may  be  performed  within  a  year  and  is  moreover  original 
and  not  collateral,  and  for  both  reasons  is  not  within  the  statute  of  frauds.' 


SirPPORTS.  — See  note  4. 

SUPPOSE.  —  The  term  *'  suppose  "  is  an  equivalent  of  "  believe."  • 
SUPPOSITIOH.  —  See  note  6. 

SITPPBBSS.  (See  also  PROHIBIT  —  Prohibition,  vol.  23,  p.  192;  Regu- 
late— Regulating — Regulation,  vol.  24,  p.  243,  and  the  references  there 
given.)  —  To  suppress  is  to  put  a  stop  to  when  actually  existing;  to  prevent; 
never,  therefore,  to  license  or  sanction.' 


1,  Baaugw.  —  Shover  v.  Myrick,  4  Ind.  App. 
7;  Amos  V.  Oakley,  131  Mass.  413;  Parker  v. 
Russel],  133  Mass.  74;  Shaffer  v.  Lee,  8  Barb. 
(N.  Y.)  412;  Schell  V.  Plumb,  SS  N.  Y.  59a; 
Carpenter  v.  Carpenter,  66  Hun  (N.  Y.)  177. 

In  allowing  damages  for  breach  of  a  con- 
tract of  support,  it  has  been  held  that  the  value 
of  the  services  or  prt^ble  earnings  of  the 
covenantee  should  be  taken  ioto  coosideimtion 
and  deducted  from  the  damages.  Morrison  v. 
McAtee,  23  Oregon '  530. 

Damages  for  •  breach  of  contract  to  furnish 
support  to  a  person  "  when  he  is  sober  and 
well-behaved  "  are  to  be  assessed  to  the  date  of 
the  writ,  on  the  principle  that  the  damages  sus- 
tained after  the  date  of  the  writ  arise  from  a 
new  breach  or  a  new  cause  of  action.  Fay  v. 
Guynon,  131  Mass.  31. 

8.  Statati  of  Xt&Tlds, —  Loomis  v.  Newhall,  15 
Pick.  (MAS.)  150.  But  see  M'Lees  v.  Hale,  10 
Wend.  (N.  Y.)  436.  See  generally  the  title 
Verbal  Agkebhents  (STATtrrB  or  Frauds). 

8.  EHicott  V.  Turner,  4  Md.  476. 

4.  Sapporta.  —  The  supports  of  a  bridge  are 
the  dmtments,  piers,  and  trestles  on  which  the 
stringpieces  rest  from  beneath;  and  the  cross- 
pieces  under  the  strii^pteces  and  to  which  they 
are  bolted  are  not  the  SiwppOiHa.  Abbott  v. 
Wolcott,  38  Vt.  666. 

0.  Bi^psifc  —  See  BBLnr  —  Beliive,  vol.  3, 
p.  914. 

BaRKwa  and  Fntmisa  Disdnguishsd.  —  See  Fife 
V.  Com.,  29  Pa.  St.  436. 

hq^osed  —  UadaTit4M)d.  —  In  Cole  v.  Fowler, 
68  Conn.  450,  it  was  said :  "  It  was  8Up> 
posed,  as  ibit  finding  phrases  it  —  which  word, 
we  presume,  is  used  as  equivalent  to  '  under- 
stood * —  by  both  partners  that  tliese  overdrafts 
would  be  paid  into  the  firm,  and  they  were 
treated  as  cash." 

flappoaod  Codldl. —  In  Smith  v.  Henline,  174 
IlL  aoo,  it  was  said:  "The  first  instruction 
given  for  the  appellees  is  criticised  because  it 
uses  the  expressions  'alleged  execution  of  the 


codicil '  and  '  supposed  codicil.*  It  is  said 
that  the  use  of  the  words  '  alleged '  and  sup- 
posed was  equivalent  to  telling  the  jury  that 
the  codicil  was  not  the  real  codicil  of  the  tes- 
tator.   We  do  not  think  so." 

Bnppossd  Bonnds  or  XJnsi.  —  The  boundaries 
of  a  tract  of  lantf  were  described  as  follows : 
"  Beginning  at  the  mouth  of  a  gut,  supposed 
to  be  Isaac  Jordan's  bounds,  running  along  his 
supposed  line  south'  300  poles  in  the  pocosin, 
to  or  near  the  head  of  Middle  or  Speller's 
creek,"  etc.  In  construing  this  description  the 
court  said :  "  The  call  itself,  the  '  supposed 
bounds'  and  the  'supposed  line'  of  Isaac 
Jordan,  clearly  indicates  that  there  was  then  no 
established  and  known  line."  Mizell  v.  Sim- 
mons. 79  N.  Car.  187. 

ft.  Biiypodtim  —  lastnistton.  —  In  Yarbrough 
V.  State,  105  Ala.  43,  it  waa  said :  "  The  use 
of  the  word  aupposUitm  in  a  charge  of  itself 
has  a  tendency  to  excite  an  imaginative  or 
speculative  inquiry,  and  is  not  permissible  unless 
the  context  shows  that  it  is  a  supposUion  or 
hypothesis  reasonably  arising  from  or  suggested 
by  the  facts  in  evidence." 

Saas  —  HypotllMiB.  —  The  trial  court  in- 
structed the  jury  that  if  the  evidence,  though 
in  part  circtunstantial,  was  consistent  with  the 
supposition  that  the  defendant  was  guilty, 
and  inconsistent  with  the  mppositfon  that  he 
was  innocent,  they  should  find  him  guilty.  In 
sustaining  this  instruction,  the  appellate  court 
said :  "  Defendant  takes  exception  to  the  use 
of  the  words  supposition  and  'assumption,* 
as  used  in  the  foregoing  instruction.  These 
words,  used  as  they  were  in  the  instruction,  are 
synonymous  with  '  hypothesis,*  and  mean 
primarily,  as  defined  by  Webster,  '  what  is  not 
known  to  be  true,  or  not  proved.' "  State  v. 
Harras,  25  Wash.  416. 

7.  Sappress. —  Schwuchow  v.  Chicago,  68  111. 
448 :  Ogden  v.  Madison,  1 1 1  Wis.  413.   See  also 
Wong  V.  Astoria,  13  Or^on  538- 
Authority  to  wpprew  ia  not  authority  to 
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STTPPSBSSIOH  Of/eTIDEHCE.  —  See  the  titles  EVIDENCE,  vol.  1 1,  pp.  503, 
504;  Illegal  CoN-fRACTS,  vol.  15,  p.  977;  Presumptions,  vol.  22,  p.  1250; 
Production  of  5)ocuments,  vol.  23,  p.  166;  Witnesses. 

BVPFBESSIO  VEBI  —  See  note  i. 

STTFBA  PBOTEST.  ~  See  the  title  BILLS  OF  EXCHANGE  AND  Promissory 
Notes,  vol.  4,  pp.  232,  498. 

SVPBEKE  COTTBT.  (See  also  the  titles  COURTS,  voL  8,  p.  21;  UNITED 
States  Courts.)  —  See  note  2. 

fiUPBXHB  LAW  OP  THE  LAHB.  — See  note  3. 

STJPT.  — See  the  titles  ABBREVIATIONS,  vol.  I,  p.  98;  JUDICIAL  NOTICE, 
vol.  17,  p.  897. 

SUBCHABOE  AKD  FALSIFY.  —  See  the  title  ACCOUNTS,  vol,  i,  p.  463, 
and  see  the  title  Surcharging  and  Falsifying,  21  Encyc.  of  Pl.  and  Pr. 
210,  and  the  cross-references  there  given. 

SUBKFOOTED.  —  See  note  4. 

SVBBTT  0OHPAHIE8.  —  See  the  titles  FiDEUTV  and  Guaranty  Insur- 
ance, vol.  13,  p.  3;  Guaranty,  vol.  14,  p.  1127;  Loan,  Trust,  and  Safe- 
deposit  Companies,  vol.  19,  p.  477 ;  Suretyship,  post. 


pennit  and  regulate,  dncago  v.  Browndl,  41 
III.  App.  70. 

To  au'ppreas  anydiing  is  to  put  a  stop  to  it 
when  actually  existing,  and  does  not  extend  to 
preventing  it  by  truj^pressinff  wbat  may  lead 
to  it.  Chelsea  v.  King,  i?  C  B.  N.  S.  625,  iia 
E.  C.  L.  625. 

XMna  of  gnpprMriMi.  —  Where  power  to 
auppreaa  is  conferred  the  power  to  adopt 
means  for  the  auppreation  follows  by  neces- 
sary implication.  Shreveport  v,  Roos,  35 
La.  Ann.  loio;  Ogden  v.  Madison,  iii  Wis. 
413. 

1.  Sapprewio  Vsrl.  (See  generally  the  title 
Fraud  and  Deceit,  vol.  14,  p.  12.)  — In  Juzan 
V.  Toulcgin,  9  Ala.  684,  it  was  said:  "Nearly 
allied  to  the  fraud  which  is  perpetuated  by 
sitggestio  fatsi  is  that  which  is  inferable  from 
supinvwfo  veri.  To  constitute  the  latter, 
there  must  be  a  suppression  of  facts  which  one 
party  is  under  a  legal  or  equitable  obligation  to 
communicate  and  in  respect  to  which  he  cannot 
be  innocently  silent,  because  the  other  has  a 
right  not  merely  in  foro  conscientia,  but  juris 
tt  de  jure,  to  know."  See  also  Terrell  v.  Kirk- 
sey.  14  Ala.  212;  Torrey  v.  Buck,  ^  N.  J.  Eq. 
366. 

9.  Biqnme  Oonrt-r-  See  Webster  v.  State,  43 

Ohio  St.  699. 

Bapreme  in  Senis  of  Highest. —  In  Koonce  v. 
Doolittle,  48  W.  Va.  592,  it  was  said :   "  The 


errors  of  this  court,  in  absence  of  a  federal 
question,  are  beyond  the  pale  of  correction  by 
any  human  tribunal,  as  the  title  of  this  court 
indicates,  being  the  Supreme  Court,  of  Ap- 
peals; the  word  supreme  meaning  highest  in 
the  seose  of  final  or  last  resort." 

In  State  v.  Atherton,  19  Nev.  342,  it  was 
said:  "The  name  5uprema  Court,  for  in- 
stance, indicates  that  it  is  a  court  of  the  highest 
aathority  in  the  state,  and  so  it  is  in  this  state ; 
yet  in  New  York  this  name  is  given  to  courts 
possessing  a  similar  jurisdiction  to  that  given 
to  the  District  Courts  in  this  state,  and  the 
name  '  Court  of  Appeals '  is  given  to  the  high- 
est court.  In  Texas  the  name  '  Court  of  Ap- 
peals'  is  given  to  a  court  having  appellate  juris- 
diction in  criiBiioa]  cases,  and  the  name 
Suprewte  Court  applied  to  the  court  having 
appellate  jurisdiction  in  dvil  cases." 

8.  Saprome  Law  of  ths  Land. —  In  Matter  of 
RafTerty,  t  Wash.  382,  it  was  held  that  a  pro- 
vision in  the  Constitution  of  Washington  that 
"  the  Constitution  of  the  United  States  is  the 
supreme  lavf  of  the  land"  related  only  to 
thne  matters  wherein  the  general  government 
assumed  and  controlled  the  individual  states, 
and  that  the  requirement  of  a  presentment  by  a 
grand  jnry  was  not  one  of  them. 

4.  8BX«ftMt«d.  —  See  Morse  v.  Pitman,  64  N. 
H.  II,  stated  under  the  title  HoaSES,  vol.  15,  p. 
756 ;  and  see  generally  the  title  Warranty. 
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By  the  Editorial  Staft. 
I.  BEnwiTioH  AVD  Hatvbb,  431. 

JL  OOTTBAGT  OF  BUBlTTflHIP  AVD  III  "ELBOMn,  433. 

I.  CreaH/m,  432. 

a.  By  ExprGs  Agreement  Generalfyf  433. 
'  b.  By  Exeoition  of  ^oitU  OMigaUon,  433. 

£.  By  Partner* s  Retirenu^  from  Firm^  433 

d.  By  Assumption  of  Mortgage,  433. 

e.  By  Mortgage  or  Pledge  to  Secure  Another's  JOebty  ^^3, 

(1)  Generally,  433, 

(2)  Wife's  Separate  Property  for  Husband's  2>«M,  434, 
a.  Relationship  May  Be  Shown  iy  Parol,  434. 

3.  Change  in  Status  by  Subsequent  Transactionf  436 

4.  Who  May  Become  Sureties^  436. 

a.  Insane  Persons^  436. 

b.  Infants,  436. 

£.  Married  Women,  436, 

d.  Partners,  437. 

e.  Attorneys,  437. 
Corpora/ions,  437. 

(1)  Generally,  437. 

(2)  Surety  Companies,  437. 

5.  Offer  and  Acceptance,  438. 

6.  Execution,  438. 

a.  Generally,  438. 

b.  Signature,  438. 

(1)  Generally,  438. 

(2)  Failure  of  Prin^al  to  Sgn,  438. 

(3)  Signature  of  Agent,  440. 
Delivery,  440. 

(1)  Generalfy,  440. 

(2)  Delivery  upon  Conation,  44a 

(3)  Instrument  Contaimng  Blanhs,  441. 

7.  Construction,  441. 

a.  Generally,  441. 

^.  ^ij/  Retroactive,  442. 

8.  Illegality  of  Contract,  442. 

9.  ^o^ilf  Negativing  Consent,  443. 

0.  Fraud  on  Surety,  443. 

(1)  Misrepresentation  and  Contealmeni,  443. 

(a)  Generally,  443. 

(^)  Ignorance  of  Creditor  or  ON^^,  444. 

(2)  Forgery  of  Cosurety's  Name,  44 

(3)  ^       .  "  _ 

(4)  Conduct  Watvtng  Fraud,  445. 

A  Duress,  445. 
10.  Consideration,  441;. 
zi.  TVrMfnt/rim  tr/*  Relationship,  447. 
a.  £?«  Notice,  447.' 
A  C?«  Default  of  Principal,  447. 

^  Z)Ai/>k  ^  Svr^/v,  447. 
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la.  Estoppel  of  Surety^  447. 

13.  Paritcular  Statutory  Kequirements^  447. 

a.  Generally^  447. 

^.  Defective  Statutory  Bonds  BnforceabU,  448. 

Number  and  ReskUnee  of  Sureties^  448. 
«r.  Approval  of  Official  Bonds,  449. 
^.  Ti'OTtf  of  Giving  Bond  Prescribed,  449. 

m  BieSTB  An»  BBlCBDISt  AB  BXTWXU  SVBWT  AVD  CbEDITOB  OK  THIXD 

Piasov,  450. 

z.  ZiaHlities  of  Surety,  45a 

a.       D^nderU  on  Construction  of  Contract^  45a 


(1)  Rules  of  Construction,  450. 

(2)  Rules  of  Application,  451. 

(3)  Contracts  of  Surety  Companies,  453. 


^  Duration  of  Liability,  452. 

Extent  and  Nature  of  Liability^  452. 

(1)  Joint  and  Several,  452. 

(2)  Penalty  of  Bond,  453, 

(3)  Interest,  453. 
Uj  Cw/j,  454. 

(5)  Attorney's  Fees,  454. 

(6)  C/jKo-,  454. 

d.  As  Dependent  on  IdabHity  of  Principal,  454. 

e.  Effect  of  y udgment  Against  Prine^al^  455. 
/.  Effect  of  Admissions  by  Princ^al,  456. 

g.  Death  of  Surety,  456. 

h.  Conflict  of  Laws,  ^^"j. 

i.  Demand  or  Notice  of  Default,  457. 

/  Revival  of  Liability     New  Promise,  437. 

k.  Charging  Surety  in  Equity,  457. 

/.  Sureties  for  Particular  Debts  or  Acts,.  458. 

(i)  Particular  Business  or  Office,  458, 

(2J  Rent,  459. 

(3}  Individual  and  Partnership  Debts,  459, 
(a)  Surety  for  an  Individual,  459. 

J)  Surety  for  a  Partnership,  459. 
Hdual  ami  Partnership  Demands,  460. 
(a)  Surety  in  Favor  of  an  IndividucU,  460. 
(*)  Surety  in  Favor  of  a  Partnership,  460, 

(5)  ^tf«*f  tf/"  Persons  under  ^uMctal  Control,  460. 

(a)  Executors,  Administrators,  Gu4rdiisns,  and  Receivers, 
460. 
Assignees,  460. 
oa.  /n  General,  460. 

^1*.  Necessity  of  Establishing  Liability  of  Principalf 
460. 

ff.  .£^«r/  ^  Decree  on  Final  Account,  460. 

(6)  Bonds  Given  in  yu^dal  Proeee^ngs,  46a 
Rights  of  Surety,  460. 

%.  Right  to  Full  Disclosure,  46a 

(1)  Before  Contract ,  460. 

(2)  After  Contract,  462. 

^.  Right  to  Revoke  or  Terminate  Contract,  462. 
c.  Enforcement  of  Contract  Against,  and  Securities  Given  by.  Princi- 
pal, 463. 

0)  Before  Action  Against  Surety,  463. 


{d)  At  Law,  462. 
\pS  In  Equity,  46^ 
if)  Under  Statutes,  464. 


{b)  In  Equity,  463. 

Statutes, 
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(a)  After  yudgment  Against  Surtty,  464. 


(a)  At  Law,  464. 


In  Equity^  464. 
(<:)  Under  SiaiuUs,  46^. 
<f.  Defending  Suits  Against  Frinapal^  465. 

3.  Rights  of  Creditor,  465. 

4.  Assignment  of  Contracty  466. 

5.  Estoppel  of  Surety,  466. 

a.  In  Generate  466. 

^.        Signing  as  Principal,  466. 

f.  ^  Recitals,  467. 

Principal  under  Disability,  467. 
^.  Forgery,  467. 

6.  Contractual  Limitation,  468. 

17.  BZftHTI  AHD  ABKEDIEB  AS  BETVEEV  SVBEIT  AEB  PEiaOZPAIt  468. 

I.  Rights  of  Surety,  468. 
a.  In  General,  468. 

^.  As  Dependent  upon  Payment  by  Surety,  47o> 

(1)  Necessity  of  Payment,  47a 

(2)  What  Constitutes  Payment^  471. 

(3)  Time  of  Payment,  472. 

tf.       Affected  by  Insolvency  of  Principal,  472. 
rf.       Affected  iy  judgment  Against  Surety^  472. 
e.  As  to  Collateral  Security^  473. 
s.  Remedies  of  Surety^  474. 
a.  ^/  Xow,  474. 

In  Equity,  A^^. 
€.  Summary  Remedy ^  477, 

d.  Set-off,  477. 

e.  l^oint  Sureties f  478. 
y.  yoint  Principals,  479. 

3.  Extent  of  Principal's  LiaMlity,  479. 

«.  In  General,  479. 

^.  Compromise  of  Debt,  480^ 

f.  Cf  J/J  and  Expenses,  480. 
^.  Interest  and  Usury,  48a 

Consequential  Damages,  481. 

4.  Statute  of  Limitations,  48  r. 

5.  StatuU  of  Frauds,  482- 

T.  BieHTl  AHD  BXKEDXIB  A»  BETVEEE  COSVBBTIE^  482. 
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(1)  In  General,  483. 
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J.  Insolvency  of  Principal,  486. 
ju  Staiuie  of  Idmiiatumsy  4^ 
I  Exteni  of  Rights  486. 

(1)  In  General^  486. 

(2)  Mon£y  Borrowed  to  Prevent  Breach  of  Bond^  487. 

(3)  Misconduct  of  Surety^  487. 

(4)  Benefits  Secured  from  Creditor,  487. 
g.  Indemnity  or  Security  Given  Cosurety^  487. 

a.  In  General^  487. 

h.  Before  Relation  of  Cosurety  Exists^  488. 

c.  Principal  Liable  to  Surety  on  Different  Obligations,  488. 

d.  After  Payment  by  Sureties  in  JE^ual  ProportMHS,  488. 

3.  Less  or  Release  of  Security  Given  Cosurety,  488. 

4.  Fraudulent  Conveyance  by  Cosurety,  488. 

TL  DUOHABOE  OF  SUSETT,  489. 
J.  In  General^  480. 


'  b.  Extinguishment,  Performance,  Paymeta,  489. 
c.  Satisfaction,  491. 
a.  Release  or  Discharge  of  Principal,  493. 
a.  Act  of  Creditor^  492. 
h.  Operation  of  Law,  493. 
3.  Alteration  in  or  Deviatim  from  Contract,  494. 

a.  General  Rule,  494. 

b.  Limitations,  495. 


d.  Alteration  in  Notes  ana  Bonds,  496. 
€.  Alteration  in  Lease,  498. 
/.  Change  in  Occupation  of  Principal,  498. 
g.  Arbitration  of  Debt, 

4.  Extension  of  Time,  499. 

a.  General  Rule,  499. 

b.  Consideration,  50a 

(j)  General  Rule,  500. 

(2)  Part  Payment  of  Debt,  503. 

(3)  Pffymeni  of  Usury,  504. 

c.  Contract  Defective  on  Varums  Grounds,  504 

d.  Extension  Must  Be  for  Definite  Time,  505. 

e.  Surety  Must  Be  Known  as  Such,  505. 

f.  Extension  by  Note,  505. 

g.  Reservation  of  Rights  Against  Surety,  506. 

h.  Acceptance  of  Collateral  Security,  506. 
I.  Indemnified  Surety,  507. 

J.  No  Revived  of  Obligation,  507. 
k.  Statutory  Extension,  507. 
/.  After  yu^ment  Against  Principe,  507. 
m.  £vidence,^oi. 

5.  Indulgence  to  Principal  Debtor,  508. 

a.  In  General, 

i.  Eailure  to  Distrain  for  Rent,  51a 

c.  Failure  to  Proceed  Against  Estate  iff  Deeeaied  or  Bankrupt 

Principal,  511. 

d.  Ac{ive  Diligence  Not  Required^  511. 

^  6.  Refusal  to  Sue  upon  Request  by  Surety,  512. 

a.  General  Rule,  512. 

b.  New  York  and  Penn^lvania  Doctrine,  513. 
t.  Statutory  Notice  to  Sue,  513. 

(i)  In  General,  ^1$. 
\2)  Refuisi/es  of  Statutory  Demand,  5 13. 
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fj)  ItuHiuHon  of  Suii  s  Time  j  Diligence,  515. 
14)  Nonresidence  or  Removal  of  D^or^  5 15. 
(5)  Effect  of  Failure  to  Sue,  5x6. 
Dealif^  with  Securities^  5 16. 
a  '.  Taking  Additional  Security^  5 16. 

b.  Release  or  Impairment  of  Security^  5 16. 

c.  Duty  of  Creditor  to  Retain  Availaile  Eumbt  520. 
J^udgTnent  and  Execution  Idens^  530. 

a.  The  judgment  and  'j^udgment  Lien,  530. 
Control  ^  Execution^  531. 

c.  Discharge  of  Levy,  522. 

d.  Discharge  of  AttachmetU,  533. 
Discharge  of  Surety  on  Fidelity  Bond,  533. 

a.  In  General,  ia^. 

Failure  to  JMscooer  Shortage,  533. 

e.  Failure  to  Require  Settlements,  534. 

d.  Failure  to  Notify  Surety  of  De&nquency,  535. 

e.  Retention  of  Empl^ee  known  to  Be  Dishorn^,  525. 


^i^  General  Rule,_^2$. 


Exception  in  Favor  of  Government,  526. 
{3)  Bonds  Given  to  Frivate  CorporaHons,  526. 
/.  14<^lity  of  Surety  and  GuaraiUor  Distinguished,  536. 
lOw  Effect  of  Discharge  of  Cosurety,  537. 

a.  In  General,  537. 

b.  Act  of  CredUer,  537. 
II.  Consent  of  Surety, 

13.  Reservation  of  Fights  Against  Surety,  530. 

13.  Discharge  of  Surety  by  Estoppel  of  Creditor,  533. 

14.  Condition  Subsequent  —  Diversion  or  Misapplication  of  Proceeds,  533. 

TIL  KlOEXI  AHD  KSMBDIBI  Al  BiTWnni  PBUrOITAI.  AVB  CBBBITOB,  533. 

vm  Bvumf  ov  Omcul  Bovs,  533. 

I.  Duration  of  Liability,  533. 

a.  In  General,  533. 

b.  Different  Bo^m  Given  During  Same  Term,  536. 

(i)  Substitution  of  New  Bond,  536. 

(a)  Liability  of  Surety  on  Original  Bond,  536. 
\b)  Liability  of  Surety  on  Substituted  Bond,  536. 
(a)  AdMiional  Bonds,  536. 

(«)  Defaults  Prior  to  Execution  of  New  Bond,  536. 
(^)  Defaults  After  ExectUwn  of  New  Bond,  537. 
(3)  Annual  Bonds,  537. 
€,  Bonds  Given  for  Successive  Terms,  537. 


In  General,  537. 


As  to  Balance  in  Hands  of  Officer  from  Prevhus  Term,  537, 

E Where  Balance  Actually  Exists,  637. 
Previms  Misappropriation  of  Alleged  Balance, 
ation  of  Payments  to  Defaults  of  Previous  Tirm, 


53« 

s.  Voluntary  Bonds,  539. 

a.  Bond  Not  Required  by  Statute,  C39. 

b.  Bond  Not  in  Conformity  with  Statute,  53^ 

(1)  General  Rule,  53J1. 

(2)  Statutory  Provisions,  540.  « 

3.  General  and  Special  Bonds,  540. 

4.  Acts  or  Omissions  Ren^ring  Sureties  Liable,  e^j. 

a.  Acts  or  Omissions  of  Principal  Generalty  Considerwt,  541, 

b.  Pre-existing  and  Subsequently  Impoud  Duties,  54a. 
e.  Acts  or  Omissions  of  Other  Officers,  544. 

jf ■  Ziabilfty  nn  ^0ff4s  fif  Particular  Offiffrs,  544. 
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CBOflB-REPERENCBS. 

For  matters  of  Procedure,  see  in  the  Encyclopedia  of  Pleading  and  Practice 
the  title  PRINCIPAL  AND  SURETY  OR  GUARANTOR,  vol.  i6,  p.  925. 

For  other  matters  of  Substantive  Law  and  Evidence^  see  the  following  titles  in 
this  worh:  ACCOMMODATION  PAPER,  vol.  i.  p.  334;  AGENCY,  vol. 
1.  p.  930;  ALTERATION  OP  INSTRUMENTS,  vol.  a,  p.  181;  APPLI- 
CATION OF  PAYMENTS,  vol.  a.  p.  433;  BAIL  (IN  CIVIL  CASES\ 
vol.  3,  p.  587;  PAIL  AND  RECOGNIZANCE,  vol.  3,  p.  651;  PILLS  OF 
EXCHANGE  AND  PROMISSORY  NOTES,  vol.  4,  p.  65;  BONDS,  vol 
4,  p.  618;  CLERKS  OF  COURTS,  vol.  6,  p.  141;  COMPOSITION  WITH 
CREDITORS,  vol.  6,  p.  376;  CONSIDERATION,  vol.  6,  p.  667;  CON- 
TRIBUTION AND  EXONERATION,  vol.  7,  p.  325;  CORPORATIONS 
{PRIVATE),  vol.  7,  p.  620;  DURESS,  vol.  10,  p.  320;  ESCROW,  vol.  11, 
p.  333;  EXECUTION  AND  PROOF  OF  DOCUMENTS,  vol.  11,  p.  583; 
FOR  THCOMING  AND  DELIVER  V  BONDS,  vol.  13,  p.  1 1  ap ;  FRA  UD 
AND  DECEIT,  vol.  14,  P-  la;  GUARANTY,  vol  14,  p.  1127;  GUARD- 
IAN AND  WARD,  vol.  15,  p.  16;  HUSBAND  AND  WIFE,  vol.  15, 
p.  785;  INDEMNITY  CONTRACTS,  vol.  16,  p.  167;  INFANTS,  vol. 
16,  p.  ajs;  INSANITY,  vol.  16.  p.  558;  INSOLVENCY  AND  BANK- 
RUPTCY, vol.  16,  p.  610;  INTERPRETATION  AND  CONSTRUC- 
TION, vol.  17,  p.  i;  INmXICATION,  vol.  17,  p.  398;  JUSTICES  OF 
THE  PEACE,  vol.  18,  p.  48;  LIMITATION  OF  ACTIONS,  vol.  18, 
p.  136;  MISTAKE,  vol.  20,  p.  805;  NOTARY  PUBLIC,  vol.  21.  p.  553; 
OFFICERS  AND  AGENTS  OF  PRIVATE  CORPORATIONS,  vol. 
21,  p.  833;  PARENT  AND  CHILD,  vol.  21,  p.  1034;  PAROL  EVI- 
DENCE, vol.  21,  p.  1077;  PAYMENT,  vol.  aa,  p.  513;  PLEDGE  AND 
COLLATERAL  SECURITY,  vol.  22,  p.  839;  POSTAL  LAWS,  vol.  22, 
p.  1036;  PUBLIC  OFFICERS,  vol.  23,  p.  314;  RECITALS,  vol.  24,  p.  56; 
RELEASE  AND  DISCHARGE;  vol.  24,  p.  282;  SHERIFFS  AND 
CONSTABLES,  vol.  25,  p.  658;  SUBROGATION,  ante,  p.  199;  TAXA- 
TION, post;  UNDUE  INFLUENCE;  VENDOR  AND  PURCHASER; 
WORKING  CONTRACTS. 

X.  BbuVITXOT  An  HAtm. —  n*  Ontnwt  of  loza^rAlp  has  been  defined  as  a 
contract  whereby  one  person  engages  to  be  answerable  for  the  debt,  default, 
or  miscarriage  of  another.' 

'  A  Buraty  is  a  person  who,  being  liable  to  pay  a  debt  or  perform  an  obliga- 
tion, is  entitled,  if  it  is  enforced  against  him,  to  be  indemnified  by  some  other 
person,  who  ought  himself  to  have  made  payment  or  performed  before  the 
surety  was  compelled  to  do  so.' 

e«BKal  VaMM.  —  Suretyship  is  an  accessory  contract,  and  presupposes  the 
existence  of  a  principal  obligation.*  The  surety  is  equally  bound  with  his 
principal  as  original  promisor.  He  is  a  debtor  from  the  beginning,  and  must 
see  that  the  debt  is  paid.*  Suretyship  has  been  said  also  to  be  a  consensual 
contract  as  between  the  creditor  and  the  surety,*  but  it  would  seem  that  the 

1.  BintyiUp  IMmA.  —  EvanB  v.  Iceland,  9  Party  to  Origtaal  Trwalaa  and  OearidafatioiL  — 

Ala.  43 ;  White  P.  Life  Assoc.  of  America,  63  When  the  agreement  is  an  original  undertaldng 

Ala.  4ig,  35  Am.  Rep.  45;  Keene  v.  Newark  on  the  part  of  the  promisor  in  which  he  is 

Watch  Case  Material  Co.,  (Snpm.  Ct.  Spec  T.)  directly  interested  and  benefited,  he  cannot  be 

39  Misc.  (N.  Y.)  6.  See  also  Lachman  v.  Block,  a  sureQr.   Wimberly  v.  Windham,  104  Ala.  409, 

(La.  1894)  15  So.  Rep.  649.  S3  Am.  St.  Rep.  70;  Salomon  v.  Reese,  34  Cal. 

8.  Soretf  DflAsad.  —  Smith  v.   Shelden,  35  aS;  Maher  v.  Willson,  (Supm.  Ct.  Gen.  T.)  3 

Mich.  42,  34  Am.  Rep.  529 ;  Wendlaodt  v.  Sohre,  N.  Y.  Supp.  80 ;  Perkins  v.  Goodman,  2 1  Barb. 

37  Minn.  i6a;  Caasan  v.  Maxwdl,  39  Minn.  (N.  Y.)  218. 

391.  4.  taaty  Xqnally  Bound.  —  Baylies  on  Sure- 

S.  Aoeenwy  Omitraet  —  Erans  v.  Keeland,  9  ties,  p.  3 ;  Kroncke  v.  Madsen,  56  Neb.  609 ; 

Ala.  43;  White  v.  Life  Assoc.  of  America,  63  Perkins  v.  Goodman,  21  Barb.  (N.  Y.)  318; 

Ala.  419,  35  Am.  Rep.  45;  Mouton  v.  Beau-  Shaw  v.  McFarlane,  i  Ired.  L.  (23  N.  Car.)  416. 

champ,  10  La.  Ann.  666;  Gay  v.  Btanchard,  3a  .0.  ConseoSDal  OOBtnwb  — Gay  v.  Blanehard, 

Ia.  Ann.  497 ;  Lachman  v.  Btocli,  (La.  1894)  ^5  3'  La.  Ann.  497. 
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contract  may  at  least  come  Into  existence  by  operation  of  law  and  without 
the  knowledge  or  consent  of  the  creditor,* 

iMstiiigaidisd  from  euranty.  —  The  terms  * '  suretyship* '  and  "guaranty' '  are  often 
confounded,  from  the  fact  that  the  guarantor  is,  in  common  acceptation,  a 
surety  for  another.  The  true  distinction  seems  to  be  that  a  surety  is  in  the 
first  instance  answerable  for.  the  debt  for  which  he  makes  himself  responsible, 
while  a  guarantor  is  only  liable  where  default  is  made  by  the  party  whose 
undertaking  is  guaranteed." 

iMitliipUshsd  from  indoTMmant.  —  The  rules  governing  the  relationship  of  princi- 
pal and  surety  are  not,  generally  speaking,  applicable  to  indorsers.*  The 
liability  of  an  ordinary  indorser  is  greater  than  that  of  a  surety.  The  latter 
becomes  bound  simply  for  the  accommodation  of  his  principal,  and  receives 
no  consideration  for  the  favor  he  bestows.  He  is  bound  only  to  the  same 
extent  as  his  principal,  and  the  latter's  defense  is  his  defense.  But  with  the 
indorser  it  is  different.  He  usually  receives  a  consideration  for  his  promise, 
and  although  the  note  he  indorses  be  invalid  he  may  nevertheless  be  bound.* 

n.  COHTBAGT  OF  SVBSTTBSIP  AMD  Itb  Slsxxvti  —  1.  Creation  —  a.  By 
Express  Agreement  Generally.  —  A  surety  may  become  such  by  an 
express  contract  which  requires  the  elements  riecessaryin  any  other  contract.* 

Om  lartramint  Binding  Prlnoipal  and  lontr.  —  A  surety  is  usually  bound  with  his 
principal  by  the  same  instrument,  executed  at  the  same  time  and  upon  the 
same  consideration.* 

Ho  FftrUooUr  Ibrm  tA  Word*  EtttntiAl.  —  The  relation  may  be  established  by  any 
form  of  words  which  expresses  such  intention,'  and  while  the  addition  of  the 

tng  Mach.  Co.,  57  Misa.  350;  Allen  v.  Hubert, 
49  Pa.  St.  259 ;  Riddle  V.  Thompson,  104  Pa. 
St  330;  Campbell  v.  Sherman,  151  Pa.  St.  70, 
3 1  Am.  St.  Rep.  735 ;  Lender  v,  Kline,  167  Pa. 
St.  188 ;  Harris  v.  Newell,  43  Wis.  687. 

3.  Bnlet  Ixu^pUoable  to  Indorssrs.  —  Cramp- 
ton  V.  Foster,  29  N.  Y.  App.  Div.  215. 

4.  Bistingnishod  from  Indonemant. —  Monson 
w.  Drakeley,  40  Conn.  553 ;  Graham  v.  Rober- 
•on,  79  Ga.  72;  Sibley  v.  American  Exch.  Nat. 
Bank,  97  Ga.  ia6;  St^bens  v.  Monongahela 
Nat.  Bank,  88  Pa.  St.  iS7>  33  Am.  Rep.  438. 
See  also  the  title  Bills  ahd  Notes,  vol.  4,  i». 
478 ;  Harris  v.  Harris,  9s  111.  App.  455,  holding 
that  a  statute  giving  a  ronedy  to  drawers,  io- 
dorsers,  and  guarantors  of  negotiable  ps^wr  has 
no  application  to  sureties. 

5.  See  the  titles  Bills  and  Notes,  voL  4,  p. 
65;  Bonds,  vol.  4,  p.  618. 

Vritln^  has  been  held  ess«itial  to  a  contract 
of  stiretyship.  Ingersoll  v.  Baker,  41  Mich.  48; 
Bonine  v.  Denniston.  41  Mich.  292.  See  also 
the  title  Verbal  Agkeehents  (Statute  or 
Frauds),  This  seems  unsound  as>  a  general 
proposition,  since  a  surety,  unlike  a  guarantor, 
is  primarily  bound.  See  the  title  Guaranty. 
vol.  14,  p.  1130, 

C  See  the  titles  Consideration,  voL  6,  p. 
687 :  Guaranty,  vol.  14,  p.  itjj. 

Vfean  UaUSty  OonnsMas.  (See  also  infra, 
this  section,  Exfcution.)  —  Where  the  principal 
in  a  promissory  note  deposits  and  transfers  to 
the  <^«ditor  as  collateral  security  for  the  pay- 
ment of  the  note  certain  personal  property,  and 
as  further  and  additional  security  other  parties 
sign  the  note  as  sureties,  the  liability  of  such 
other  sureties  becomes  fixed  at  the  time  the 
collateral  security  is  exhausted.  Dnsaol 
Bruguiere,  50  Cal.  456. 

T.  Clark  v.  Ttirk,  (Tex.  Ov.  App.  1S99)  56 
S.  W.  Rep.  1070, 


Smith,  74  III.  App.  194;  Hughes  v.  Littlefield, 
18  Me.  400;  Powers  v.  Nash,  37  Me.  3ss.  But 
see  Lathnv  v.  Wilson,  30  VL  604. 

I.  (kaatlaa  by  Opsratlon  of  Law,  —  Wayman  v. 
Jones,  58  Mo.  App.  313.  See  also  infra,  this 
title,  IL  Contract  of  Suretyship  and  Its  Ele- 
ments —  Creation. 

S.  Snrsty^s  and  Guarantor's  Cootraacs  Distin- 
guished—  Indiana.  —  Markland  Min.,  etc,  Co. 
V.  Kimmel,  87  Ind.  560 ;  La  Rose  v.  Logansport 
Nat.  Bank,  102  Ind.  33a ;  Nading  v.  McGregor, 
121  Ind.  46s ;  Conduitt  v.  Ryan,  3  Ind.  App.  i ; 
Lane  v.  Mayer,  15  Ind.  App.  383;  Bryant  v. 
Stout,  16  Ind.  App.  380 ;  Ncwoomb  Bros.  Wall 
Paper  Co.  v.  Emerson.  17  Ind.  App.  482;  Witt- 
mer  Lumber  Co.  v.  Rice,  23  Ind.  App.  586. 

Loitisiana.  —  Homor  v.  McDonald,  52  La. 
Ann.  397;  Green  v.  Hart,  52  La.  Ann.  213; 
Lacbman  v.  Block,  (La.  1894)  15  So.  Rep.  649; 
Alter  V.  Zunts,  aj  La.  Ann.  317. 

Massachnsetts.  —  OmrtsB  v.  Dennis,  7  Met 
(Mass.)  510. 

Pennsylvania.  —  Scott  v.  Swain,  (Pa.  1887) 
8  Atl.  Rep.  24;  Amsbaugh  v.  Gearhart,  tt  Pa. 
St.  482 ;  Allen  v.  Hubert,  49  Pa.  St.  259 ;  Rei- 
gart  V.  White,  53  Pa.  St  440 ;  Woods  v.  Sher- 
man, 71  Pa.  St  100;  Riddle  v.  Thompson,  104 
Pa.  St  330. 

IViscontin.  —  Omaha  Nat  Bank  v.  Johnson, 
tii  Wis.  37s. 

See  also  the  title  Guaranty,  vol.  14,  p.  ii3o< 

The  surety  is  an  insurer  of  the  debt ;  the 
guarantor  is  an  insurer  of  the  solvency  of  the 
debtor.  Mcintosh-Huntington  Co.-  v.  Reed,  89 
Fed.  Rep.  464;  Kramph  v.  Hatz,  52  Pa.  St.  525. 
See  also  the  following  cases:  Hall  v.  Weaver, 
34  Fed.  Rep.  104;  White  v.  Life  Assoc  of 
America,  63  Ala.  419,  35  Am.  Rep.  45 ;  Qark 
V.  Morgan,  13  I".  App.  597;  Ward  v.  Wilson, 
100  Ind.  5a,  50  Am.  Rep.  763 :  Read  v.  Cutts,  7 
Mc  186,  at  Am.  Dec  T84;  Cos  P.  Weed  Scw- 
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words  "  principal "  and  "  surety  "  to  their  re^tective  ugnatures  may  indicate 
the  capacity  in  which  the  instrument  was  executed,  tlie  fact  of  suretyship 
generally  is  matter, im pais  and  may  be  explained  by  parol.' 

b.  By  Execution  of  Joint  Obligation,  —  where  several  persons  join 
in  executing  a  bond  or  other  obligation,  they  become  sureties  for  each  other.' 

c.  By  Partner's  Retirement  from  Firm.  —  Upon  the  retirement  of  a 
member  of  a  firm  he  becomes  a  surety  of  the  other  partners  who  assume  the 
firm's  debts.* 

d.  By  Assumption  of  Mortgage.  — Where  the  grantee  in  a  conveyance 
of  land  agrees  to  assume  and  dlschaige  a  mortgage  existing  on  the  land  at 
the  time  of  the  execution  of  the  deed  as  part  payment  of  the  purchase  money, 
such  grantee  becomes  the  principal  debtor  for  the  payment  of  the  incum- 
brance, and  the  grantor  becomes  the  surety,^  and  this  rule  applies  to 
subseouent  purchasers  st>  long  as  die  incumbrance  subsists.* 

e.  By  Mortgage  or  Pledge  to  Secure  Another's  Debt  —  (i)  Gen- 
erally. —  When  property  of  any  kind  is  pledged  or  mortgaged  by  the  owner 
to  secure  the  debt,  default,  or  miscarriage  sf  another  person,  such  property 
occupies  the,  position  of  a  surety.* 


1.  See  infra,  this  section,  RetatioHship  May 
Bt  Shown  by  Parol. 

GraipBt«iior  to  Contaot.— Campbell  v.  Mur- 
ray, 62  Ga.  86. 

S.  Snntlw  In  a  Joint  ObUntlon.  —  Goodall  v. 
Wentworth,  20  Me.  322;  Hatch  v.  Norris,  36 
Me.  419;  Brownlee  v.  Yonng,  35  Mont.  38; 
Crafts  V.  Molt,  4  N.  Y.  604;  Magill  v.  Brown, 
20  Tex.  Civ.  App.  663. 

Aimlniitniton  Joining  in  Bond  Are  fcnUw  Inr 
Saoh  Other.  —  Braxton  v.  State,  »$  Ind.  8a; 
Moore  v.  State,  49  Ind.  SS^ ;  Newton  v.  New- 
ton, 53  N,  H.  537 ;  Boyd  v.  Boyd,  3  Gratt.  (Va.) 
113.  And  ace  the  titje  Joiht  Executobs  and 
Administrators,  vol.  17,  p.  619. 

TenaMt  of  Land  Jolninf  In  a  Bond  for  the  pur- 
chase money  become  sureties  for  each  other. 
Owen  V.  McGehee,  61  Ala.  440. 

Wber*  Two  fanona  Exaonto  a  Vote  and  Xaob 
Beeeivaa  Salf  tiie  Conddoratlav,  they  are  ai  be- 
tween themselves  principals  for  one-half  the 
debt  and  sureties  for  each  other  as  to  the  other 
half.  Fraser  v.  McConnell,  23  Ga.  368 ;  Hall  v. 
Hall,  34  Ind.  314;  M'Questen  v.  Noyes,  6  N.  H. 
19;  Watriss  V.  Pierce,  32  N.  H.  560;  Traders 
Nat.  Bank  v.  Oare,  76  Tex.  47. 

But  see  Small  v.  Older,  57  Iowa  326,  where 
it  was  held,  where  two  persons  gave  their  joint 
note  for  borrowed  money,  and  each  received 
one-half  of  the  consideration,  it  was  not  a  case 
of  suretyship  for  each  other,  but  they  were 
liable  as  principals,  each  for  the  whole  debt. 

S,  See  the  title  Partnership,  vol.  22,  p.  185. 
And  see  also  the  following  cases :  Williams  v. 
Boyd,  75  Ind.  286;  Bays  v.  Conner,  105  Ind. 
415;  Gillen  v.  Peters,  39  Kan.  489;  Graham  v. 
Thornton,  (Miss.  1891)  g  So.  Rep.  292;  Allen 
V.  Cooley,  53  S.  Car.  414 ;  Bryan  v.  Henderson, 
88  Tenn.  23;  Johnson  v.  Young,  20  W.  Va. 
614. 

Totioe  to  Creditors  and  Third  Persona  Tttemnxj, 

—  Wiley  V.  Temple,  85  111.  App.  69 ;  Smith  v. 
Shelden,  35  Mich.  42,  24  Am.  Rep.  529;  Osborne 
V.  Baker,  1,03  Mich.  247;  Young  v.  Bell,  (N.  J. 
1898)  41  Atl.  Rep.  226;  Millerd  v.  Thorn,  56 
N.  Y.  402 ;  Colgrove  v.  Tallman,  67  N.  Y.  95, 
as  Am.  Rep.  90;  Lazelle  v.  Miller,  40  Oregon 
549 ;  Frow's  Estate,  73  Pa.  St  459 ;  Johnson  v. 
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Young,  30  W.  Va.  614.  See  also  Fensler  v. 
Prather,  43  Ind.  119. 

4.  AMnmptiOB«(Xorlf»g»—/l^mou.  — Moore 
V.  TopliS,  107  m.  341' 

itaM€Khiuettt.  —  Lappen  v.  Gill,  129  Mass. 
349. 

Michigan.  —  Unger  v.  Smith,  44  Mich.  22. 
Mistouri.  —  Bnraside  r.  Fitzner,  63  Mo,  107; 
American  Nat.  Bank  v.  Klock,  58  Mo.  App.  335. , 
New  Jersey.  —  Hnyler  v.  Atwood,  26  N.  J. ' 
Eq.  504. 

Hew  york.  — Halsey  v.  Reed,  9  Paige  (N. 
Y.)  446;  Marsh  v.  Pike,  10  Paige  (N.  V.)  595; 
Ferris  v.  Crawford,  2  Den.  (N.  Y.)  S9S  ;  Trotter 
V.  Hughes,  »3  N.  Y.  74,  62  Am.  Dec.  137;  Bel- 
mont V.  Coman,  22  N.  Y.  438,  78  Am.  Dec.  213; 
Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  35.  13 
Am.  Rep.  556;  Comstock  v.  Drohan,  71  N.  Y. 
13 ;  Ayers  v.  Dixon,  78  N.  Y.  318. 

Penntylvama.  —  Bartholomay  Brewing  Co.  v. 
Thomeier,  2  Pa.  Super.  Ct.  345. 

Stmth  Carolina.  —  Crenshaw  v.  Thackston,  14 
S.  Car.  437- 

Virginia.  —  Willard  v.  Worsham,  76  Va.  39a ; 
Osborne  v.  Cabell,  77  Va.  462, 

Canada.  —  Looming  v.  Smith,  25  Grant  Ch. 
(U.  C.)  256.  See  also  the  title  Mobtoagbs.  voL 
ao.  pp.  997,  »058. 

One  who  purchases  a  bunness  and  agrees,  as 
part  uf  ^e  consideration,  to  assume  the  lia- 
bilities of  the  vendors,  becomes  a  principal  as 
to  such  liabilities  and  not  a  surety.  Berbling  v. 
Glaser,  (N.  Y.  City  Ct.  Gen.  T.)  3  Misc.  (N. 
Y.)  624. 

5.  Perkins  V.  Squier,  i  Thomp.  &  C.  (N.  Y.) 
620. 

t.  Prupnrty  Plad^  to  Seonre  Debt  of  Anothor 
—  EngloHd.  —  Robinson  v.  Gee,  i  Ves.  351. 

Canada. — Joseph  v.  Heaton,  5  Grant  Ch.  (U. 
C.)  636 ;  Royal  Canadian  Bank  v.  Payne,  19 
Grant  Ch.  (U.  C.)  180. 

United  States.  —  Allen  v.  O'Donald,  28  Fed. 
Rep.  346. 

Illinois.  —  Home  Kat  Bank  v.  Waterman,  30 
III.  App.  5JS- 
Michigan.  —  Deniaon  v.  Gibson,  24  Mich.  187, 
Minnesota.  —  Campion  v.  Whitney,  30  MiUL 
177. 
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(2)  Wifes  Separate  Property  for  HusbaruC s  Debt.  —  A  married  woman 
may  usually  pledge  or  mortgage  her  separate  property  to  secure  the  debt  of 
her  husband.*  Consequently  where  a  wife  pledges  or  mortgages  her  separate 
property  for  her  husband's  debt,  she  occupies  the  position  of  surety  in  respect 
to  such  mortgaged  property.* 

2.  Aelationiliip  May  Be  Shown  by  FaroL  —  While  some  courts  have  held 
that  the  instruction  of  parol  evidence  to  prove  the  relation  of  suretyship 
between  the  parties  to  a  written  contract  is  inadmissible  as  tending  to  vary  the 
terms  of  the  writing,"  the  better  doctrine  is  that  suretyship  is  a  fact  collateral 

ios8;  Separate  Pkopbetv  op  Married  Woken, 

voL  25.  P-  417- 

III  England,  where  a  wife  mortgaged  Iter  prop- 
erty to  indemnify  a  surety  of  her  husband,  the 
property  thus  mortgaged  was  treated  in  all  re- 
spects as  a  surety.  Hodgson  v.  Hodgson,  2 
Keen  704. 

The  Oenenl  Bala  to  Dstenniae  Whether  the 
Wile  Is  a  Banty  as  to  the  mortgaged  property 
only,  or  whether  the  is  personally  liable  as  a 

principal,  has  been  stated  to  be  Whether  she  does 
not  or  does  share  in  the  consideration.  Sie- 
bert  V.  Quesnel,  65  Minn.  107,  60  Am.  St.  Rep. 
441.  See  also  Voget  v.  Leichner,  102  Ind.  55; 
McFillen  v.  Hoffman,  35  N.  J.  Eq.  364;  Dibble 
V.  Richardson,  171  N.  Y.  131;  Diddnson  V. 
Codwise,  1  Sandf.  Ch.  (N.  Y.)  214. 

A  llanltA  Wonum  May  BsMDu  FenonallT  Liable 
for  the  debt  of  her  husband  secured  by  bond  or 
note  and  by  a  mortage  on  her  separate  prop- 
erty, so  that  a  deficiency  judgment  can  be  ren- 
dered on  the  mortgage  against  her,  when  she 
joins  in  the  bond  or  note  and  expressly  charges 
her  separate  property,  McKeon  v.  Hagan,  18 
Hun  (N.  Y.)  65  ;  or  where  she  joins  in  the  note 
and  is  estopped  to  assert  her  status  as  surety, 
Alexander  v.  Bouton,  55  Cal.  15.  See  also  the 
title  Separate  Property  of  UarrIed  WoitEH, 
vol.  25,  p.  423.  But  it  seems  a  married  woman 
can  never  be  liable  to  a  deficiency  judgment 
unless  she  signs  the  bond  or  note  as  well  as 
the  mortgage.  Exchange  Nat,  Bank  v.  Wolver- 
ton,  II  Wash.  108.  See  also  the  title  Fore- 
closure OF  Mortgages,  9  Ehcyc.  or  Pi~  and 
Pe.  48s. 

VotfM  M  XdatlOB  to  Mortagts. — In  Von 
Hemert  v.  Taylor,  73  Minn.  339,  it  was  held 
that  where  a  wife,  to  secure  a  debt  of  the  hus- 
band, joins  with  him  in  executing  a  mortgage 
on  land  where  the  title  of  record  is  in  the  hus- 
band, but  the  wife  has  an  equitable  ownership 
of  an  undivided  interest  therein,  she  is  surety 
to  the  extent  of  her  interest.  But  the  mort- 
gagee is  not  charged  with  sufficient  notice  of 
Boch  interest  by  the  mere  fact  that  the  wife 
joined  in  the  covenant  of  seizin  as  to  justify 
the  wife  in  asserting  the  rights  of  a  surety 
where  tiie  mortgavee  extended  the  time  of  pay- 
ment. 

3.  Parol  Evldenoe  Held  Inoompstent.  —  Dane  v. 
Corduan,  24  Cal.  164;  Hunt  v.  Adams,  7  Mass. 
SiS;  Stackpole  v.  Arnold,  11  Mass.  27,  6  Am. 
Dec.  150;  Mayhew  v.  Prince,  11  Mass.  54; 
Deny  Bank  v,  Baldwin,  41  N.  H.  434;  Heath 
tr.  Derry  Bank,  44  N.  H.  174:  Erwln  v.  Satm- 
ders,  I  Cow.  (N.  Y.)  240,  13  Am.  Dec.  520; 
Fitzhugb  V.  Runyon,  8  Johns,  f  N.  Y.)  375 ; 
Thompson  v.  Ketcham,  8  Johns.  (N.  Y.)  igo.  s 
Am.  Dec.  332;  Wells  v.  Baldwin,  18  Johns.  (N. 
Y.)  44 ;  Farrington  v.  Gallaway,  10  Ohio  543. 


MissiMsippi.  —  Union   Bank  v.   Govan,  10 

Smed,  &  M.  (Miss.)  333- 

Oregon.  —  Walker  v.  Goldsmith,  7  Oregon 
161;  Hoffman  v.  Habighorst,  38  Oregon  270. 

Textu.—  DurreU  v.  Farwell,  88  Tex.  98; 
Washington  L.  Ins.  Co.  v.  Gooding,  19  Tex. 
Civ.  App.  490;  Levy  v.  Williams,  so  Tex.  Civ. 
App.  651. 

ff'ucofMui.  — L^Sngwell  v.  Freyer,  21  Wis. 
39>' 

See  also  the  title  Pledge  and  Collatbraz. 
Security,  voL  22,  pp.  908,  909,  for  additional 
cases. 

Where  one  borrows  for  the  use  of  another 
and  both  mortgage  their  respective  lands  for 
the  debt,  the  borrowet's  land  must  be  sold  first 
under  a  decree  of  foreclosure,  but  he  will  be 
entitled  to  reimbursement  from  the  land  of  the 
party  who  received  the  loan.  Cuiaday  v.  Boli- 
ver,  25  S.  Car.  547. 

In  Cotton  V.  Atlas  Nat.  Bank,  14s  Mass.  43, 
it  was  held  that  where  a  party  transferred  col- 
laterals to  secure  the  note  of  another  in  bank, 
the  pledgor's  business  being  managed  by  his 
son,  although  the  note  was  renewed  from  time 
to  time  and  the  last  renewal  was  made  after  the 
death  of  the  pledgor,  sach  collaterals  still  re- 
mained pledged  as  secority  for  the  note. 

In  Casey  v.  Gibbons,  136  Cal.  368,  it  was  held 
that  a  mother,  as  between  herself  and  the  mort- 
gagee, was  a  principal  debtor  and  not  a  surety 
for  her  son  where  she  executed  her  individual 
note,  which  on  its  face  treated  her  as  principal, 
and  simultaneously  gave  a  mortgage  on  her 
property  to  secure  a  loan  made  to  her  son. 

1.  See  the  title  Separate  Property  of  Har- 
ried WoMBH,  vol.  25,  p.  415. 

i.  llortgape  of  Wifs*s  Separate  ProMr^— • 
California.  —  Hassey  v.  Wilke,  55  Cad.  528; 
Bull  V.  Coe,  77  Cal.  54,  11  Am.  St.  Rep.  235. 

Delaware.  —  Hood  v.  Jones,  5  Del.  Ch.  77. 

Indiana.  —  MofKtt  v.  Roche,  77  Ind,  48 ; 
Vogel  V.  Leichner,  102  Ind.  55. 

Kansas.  —  Hawkins  v.  King,  62  Ran.  526. 

Michigan.  —  Denisoo  v.  Gibson,  24  Mich. 
187. 

Minnesota.  —  Agnew  v.  Merritt,  10  Minn. 
.^o8 :  Sidwrt  v.  Quesnel,  65  Minn.  107,  60  Am. 
St.  Rep.  44i< 

Mistissippf.  —  Kni^t  v.  Whitehead.  26  Hiss. 
>45- 

New  York.  —  Wheelwright  v.  De  Peyster,  4 
Edw.  (N.  Y.)  232;  Dibble  v.  Richardson,  171 
N.  Y.  131. 

North  CaroHna.  —  Hinton  v.  Greenleaf,  113 
N.  Car.  6;  Smith  v.  Old  Dominion  Bldg.,  etc., 
Assoc.,  119  N.  Car.  257 ;  Hedrick  v.  Byerly.  119 
N.  Car.  420;  Sherrod  v.  Dixon,  120  N.  Car.  60. 

Virginia.  —  Christian  v.  Keen,  80  Va.  369. 

See  also  the  titles  Mortcaces,  vol.  ao,  p. 
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to  the  contract  and  not  a  part  of  it,'  and  accordingly  parol  evidence  is  held 
competent  to  establish  the  fact  that  a  party  to  a  written  instrument  is  a  surety 
both  in  courts  of  equity  *  and  in  courts  of  law,*  especially  in  courts  having  no 
separate  jurisdiction  of  law  and  equity.*  It  is,  therefore,  well  established 
that  one  who  appears  on  the  face  of  a  note  or  other  obligation  as  a  maker 
has  the  right  to  show  by  parol  testimony  that  he  is'  in  fact  a  surety.*  The 
same  rule  applies  equally  to  instruments  under  seal,*  although  some  authoii- 
ties  hold  that  in  such  a  case  parol  evidence  is  inadmissible  at  law  '  while 


1.  As  FroTing  Extrlniio  andCoUatohil  I^ets.— 

Ward  V.  Stout,  32  III.  399;  Rose  v.  Witliams,  5 
Kan.  483 ;  Mariner's  Bank  v.  Abbott,  28  Me. 
280;  Guild  v.  Butler,  127  Mass.  386;  Hubbard  v. 
Gumey,  64  K.  Y.  457;  Hoffman  v.  Habighorst, 
38  Oregon  a6i ;  Smith  v.  Tunno,  1  McCord  Eq. 
(S.  Car.)  443,  16  Am.  Dec.  617:  C^ett  v. 
Taylor,  14  Utah  190,  60  Am.  St.  Rep.  890 ; 
Farmers,  etc..  Bank  v.  Rathbone,  26  Vt.  19,  58 
Am.  Dec.  200,  stated  and  quoted  in  title  Accou- 

UODATIOK  PaPBS,  VOl.   t,  p.  344. 

2.  Conqwtent  QtAy  in  Ooaru  WT  Eqnlty.  —  Rees 
V.  Berrington,  2  Ves.  Jr.  540  j  Yates  v.  Donald- 
son, 5  Md.  389,  €1  Am.  Dec.  383;  Farrington  v. 
Gallaway,  10  Ohio  543 ;  Burke  v.  Cruger,  8  Tex. 
66,  58  Am.  Dec.  loa.  See  also  the  title  Ac- 
couuoDATioH  Papek,  Tol.  I,  p.  378,  uote. 

8.  Competent  B«th  at  Law  and  in  Equity. — 
State  Bank  v.  Watkins,  6  Ark.  123;  Foster  c. 
Wallace,  2  Mo.  231;  Garrett  v.  Ferguson,  9 
Mo.  125 ;  Mechanics'  Bank  v.  Wright,  53  Mo. 
153;  King  V.  Baldwin.  17  Johns,  (N.  Y.)  384,  8 
Am.  Dec.  415;  Fowler  v.  Alexander,  i  Heisk. 
(Tenn.)  425. 

4.  Cole  V.  Fox,  83  N.  Car.  463. 

ft.  Pam  BvUmoa  to  Bhnr  Saistjihlp — B»g- 
land.  —  Craythome  v.  Swinburne,  14  Ves.  Jr. 
160. 

.   Canada.  —  Per  ley  v.  Lon^,  17  U.  C  Q.  B. 

379. 

United  Hall  v.  Weaver,  34  Fed. 

Rep.  104. 

Alabama.  —  Bruce  v.  Edwards,  i  Stew.  (Ala.) 
11;  18  Am.  Dec.  33. 

California.  —  Lawton  ».  Gordon,  34  Cal.  36, 
91  Am.  Dec.  670.  See  also  the  title  Accouiio- 
DATiON  Paper,  vol.  i,  p.  344,  note. 

Colorado.  —  Drescher  v.  Fulham,  1 1  Colo. 
App.  62 ;  Torbit  v.  Heath,  1 1  Colo.  App.  492. 

Georgia.  — Sx.  Maiys'  Bank  v.  Mtunford,  6 
Ga,  44 ;  Fraser  v.  McConnell,  23  Ga.  368 ;  Hig- 
don  V.  Bailey,  a6  Ga.  436;  Mathevon  v.  Jones, 
30  Ga.  306,  76  Am.  Dec  647 ;  Stewart  v.  Parker, 
55  Ga.  3". 

Illinois.  —  Flynn  v.  Mudd,  27  111.  323 ;  School 
Trustees  v.  Southard,  31  111.  App.  359. 

Indiana.  —  Holland  v.  Johnson,  51  Ind.  346; 
Harvey  v.  Osbom,  55  Ind.  535 ;  Knopf  v.  Morel, 
III  Ind.  570;  Brannon  v.  Irons,  19  Ind.  App. 
305. 

Iowa.  —  Corielle  v.  Allen,  13  Iowa  289 ; 
T  .n^miaii  v.  Nichols,  ts  lowa  161 ;  Piper  v.  New- 
comer, 25  Iowa  221 ;  Murray  v.  Graham,  29 
Iowa  520. 

Kansas.  —  Rose  v.  Williams,  5  Kan.  483. 

Kentucky.  —  Chapeze  v.  Young,  87  I^.  476 ; 
Greene  v.  Anderson,  102  Ky.  216. 

Lanisiana. —  Roberts  v.  Jenkins,  19  La.  453. 

Maine.  —  Femald  v.  Dawley,  26  Me.  470 ; 
Springer  v,  Toothaker,  43  Me.  383,  69  Am.  Dec. 
66 ;  Lime  Rock  Bank  v.  Mallett.  34  Me.  547,  56 


Am.  Dec.  673,  42  Me.  349;  Foumier  v.  Cyr,  64 
Me.  32. 

Massaehusetts.  —  Wilson  v.  Foot,  11  Met. 
(Mass.}  285. 

Michigan.  —  Smith  v.  Shelden,  35  Mich.  42, 
24  Am.  Rep.  529:  Barron  v.  Cady,  40  Mich. 
259 ;  Stevens  v.  Oaks,  58  Mich.  343. 

Mississippi.  —  Davis  v.  Mikell,  Freem. 
(Misa.)  548;  Me^ett  v.  Baum,  57  Misa.  22. 

Missouri.  —  Scott  v.  Bailey,  23  Mo.  140 ; 
O'Howell  V.  Kirk,  41  Mo.  App.  523;  Mechanics* 
Bank  v.  Wright,  53  Mo.  4  531  Coats  v.  Swindle, 
55  Mo.  3». 

New  Hampshire.  —  Grafton  Bank  v.  Kent,  4 
N.  H.  221,  17  Am.  Dec.  414. 
'  New  York.  —  Barry  v.   Ransom,   12  N,  Y. 
462;  Continental  Nat.  Bank  v.  Bell,  125  N. 
Y.38. 

North  Carolina.  —  Cole  v.  Fox,  83  N.  Cat. 
463 ;  Welfare  v.  Thompson,  83  N.  Car.  276. 
Ohio.  —  Baker  v.  Kellogg,  29  Ohio  St.  663. 
Oklahoma.  —  Stovall  v.  Adair,  9  Okla.  620. 
Oregon.  —  Thompson  v.  Coffman,  15  Oregon 
631. 

Texas.  —  Buiice  v.  Cruger,  8  Tex.  67,  58  Am. 
Dec.  102;  Stro(9  c  McKenzie,  38  Tex.  13a; 
Coffin  V.  Loomia,  (Tex.  Gv.  App.  1897}  41  S. 
W.  Rep.  5". 

Utah. —  Gillett  v.  Taylor,  14  Utah  tgo,  60 
Am.  St.  Rep.  890. 

Vermont.  —  St.  Albans  Bank  v.  Smith,  30  Vt. 
148;  Lathrop  v.  Wilson,  30  Vt  604;  Arbuckle 
V.  Templeton,  65  Vt.  205. 

Virginia.  —  Harper  v.  McVeigh,  82  Va,  751; 
Boulware  v.  Hartaook,  83  Va.  679. 

Washington.  —  Harmon  v.  Hale,  i  Wash. 
Ter.  422,  34  Am.  Rep.  816;  Culbertson  v.  Wil- 
cox, II  Wash.  522;  British  Columbia  Bank  v. 
Jeffs,  IS  Wash.  230. 

fVest  Virgbiio.  —  Creigh  v.  Hedridt.  5  W. 
Va.  140 ;  Parsons  v.  Harrold,  46  W.  Va.  122. 

Wisconsin. —  Irvine  v.  Adams,  48  Wis.  468, 
33  Am.  Rep.  817. 

See  also  the  title  Accouuodatiok  Papek,  vol. 

»,  PP-  343.  358- 

If  is  competent  for  one  who  is  a  joint  surety 
to  show  by  parol  whether  the  sureties  were 
sureties  for  the  principal  alone,  or  for  each 
other  also.  Apgar  v.  Hiler,  24  N.  J.  L.  813; 
Robison  v.  Lyle,  10  Barb.  (N.  Y.)  512;  Sisson 
V.  Barrett,  6  Barb.  (N.  Y.)  199. 

6.  Sealed  Inftnimeiits.  —  Rogers  v.  School 
Trustees,  46  111.  428 ;  Dickerson  v.  Ripley 
County,  6  Ind.  128,  63  Am.  Dec.  373;  Kenne- 
bec Bank  v.  Turner,  2  Me.  42 :  Smith  v.  Clop- 
ton,  48  Miss.  66;  Forbes  v.  Sheppard,  98  N. 
Car,  III;  Fowler  v.  Alexander,  i  _  Heisk. 
(Tenn.)  425;  Smith  v.  Doak,  3  Tex".  215; 
Creigh  w.  Hedrick,  s  W.  Va.  140- 

T.  Willis  V.  Ives,  i  Smed.  &  M.  (Miss.)  307 ; 
PintanI  v,  DaWs,  ao  N.  J.  L.  205 ;  Levy  v, 
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admissible  in  equity.* 

wkon  th«  Wort  "  PrUdpKl "  Is  Adted  to  tho  Hputon  the  surety  is  estopped  to 
assert  that  he  was.  a  surety  merely.* 

KaovMffo  «(  OreUtor.  —  Where  the  instrument  does  not  show  the  suretyship 

on  its  face,  knowledge  of  the  suretyship  must  be  brought  home  to  the  creditor 
to  entitle  the  surety  to  the  rights  and  privileges  of  his  position.'  ■ 

3.  Chanf^  in  Status  by  Sabsequent  Transaction.  —  The  relation  as  between 
principal  and  surety  may  be  changed,  the  surety  becoming  the  principal  and 
the  principal  the  surety.  This  is  effected  by  the  surety  for  a  valuable  con- 
sideration agreeing  to  pay  the  joint  indebtedness,*  or  by  subsequent  dealings 
between  himself  and  the  creditor.^  By  the  voluntary  acts  of  a  guarantor  he 
may  assume  the  position  of  a  surety.'  Again,  the  suretj'  may  waive  his  rights 
as  such  so  far  as  the  interpretation  and  enforcement  of  the  contract  of  surety 
are  concerned.'  But  the  substitution  of  a  new  security,  such  as  a  bond,  for 
the  security  on  which  a  party  became  originally  bound  as  surety,  does  not 
change  the  character  of  his  relation  from  a  surety  to  that  of  a  principal.* 

Vo  icor^  \fj  Judgment.  —  The  relationship  between  principal  and  surety  is 
not  affected  by  a  judgment  obtained  against  them  jointly ;  there  is  no  mei^er.* 

4.  Who  May  Become  Sureties  — a.  Insane  Persons.  —  A  person  bereft  of 
reason  and  understanding  who  enters  into  a  contract  of  suretyship  cannot  be 
held  liable  thereon,  even  though  the  person  with  whom  he  contracts  had  no 
knowledge  that  the  surety's  mind  was  unsound,  and  practiced  no  fraud  or 
imposition  upon  him.^** 

b.  Infants.  —  The  capacity  of  an  infant  to  enter  into  a  contract  of 
suretyship  has  been  treated  elsewhere.'^ 

c.  Married  Women.  —  As  at  common  law  a  married  woman's  contracts 


Hampton,  i  McCord  L,  (S.  Car.)  145 ;  Deberry 
V,  Adams,  9  Yerg.  (Tenn.)  52;  Dozier  v.  Lea,  7 
Humph.  (Tenn.)  s^o.  Compare  Fowler  v.  Alex- 
ander, I  Heislc  (Tenn.)  425 ;  Cole  v.  Fox,  83 
N.  Cax.  463. 

1.  Burke  v.  Cruger,  8  Tex.  66,  58  Am.  Dec. 
loa.  See  also  cases  cited  in  the  last  n^te 
supra, 

8.  Stoning  as  Principal. —  Menaugb  v.  Chandler, 
89  Ind.  94;  Waterville  Bank  v.  Redington,  52 
Me.  466 ;  Picot  v.  Signiago,  22  Mo.  587 ;  Derry 
Bank  i>.  Baldwin.  41  N.  H.  434.  See  also  Rees 
V.  Berington,  2  Ves.  Jr.  542;  infra,  this  title, 
III.  s.  b.  By  Signing  as  Principal;  and  the  title 

ACCOM  UQJIATION  PaPES,  VoI.  I,  p.  344, 

8.  Eelatlan  Xiut  Be  Known  t*  Creditor. — 

Smith  V.  Shelden,  35  Mich.  42,  24  Am.  Rejx 
509;  Cox  V.  Weed  Sewing  Mach.  Co.,  57  Miss. 
350;  Goodman  v.  Litaker,  84  N,  Car.  8,  37  Am. 
Rep.  602;  Stroop  v.  McKenzie,  38  Tex.  132; 
Frank  v.  Soow,  6  Wyo.  42.  See  also  infra, 
this  tide,  VI.  Discharge  of  Surely,  «nd  the 
title  Accou MODATION  Paper,  vol.  i,  p.  374 
et  seq. 

Votloe  Xast  Be  CImv. —  WoUeshlare  v.  Searles, 
45  Pa.  St.  45.  See  also  Johnson  V.  King,  20 
Ala,  270 ;  Summerhill  p.  Tapp,  52  Ala.  227 ; 
Alabama  Nat.  Bank  v.  Hunt.  125  Ala.  512; 
Routon  V.  Lacy,  17  Mo.  399;  Meriden  Silver 
Plate  Co.  V.  Flory,  44  Ohio  St.  43< 

Aiwnt  to  Doal  with  b  Fmon  M  Surety  has 
been  held  essential  as  well  as  knowledge  of  his 
suretyship.  Manley  v.  Boycot,  2  El,  &  BI.  46, 
75  E.  C.  L.  46 :  Yates  v.  Donaldson,  5  Md.  389, 
61  Am,  Dec.  283, 

So  in  CaiifoTnia  by  statute.  Farmers,  ete.. 
Bank  v.  E>e  ShorK  i37  Cal-  685.  See  also  Cascjr 


V.  Gibbons,  136  CaL  368;  CaKfomia  Nat.  Bank 
V.  Ginty,  to8  Cal.  148;  Led»  v.  Hancock,  76 
Cal.  127  ;  Chase  v.  Evoy,  58  Ct\.  348 ;  Harlan  v. 
Ely,  55  Cal.  340;  Damon  v.  Pardow,  34  Cal. 
278;  Shriver  v.  Lovejoy,  32  Cal.  57s;  Aud  v. 
M^ruder,  10  Cal.  282. 

4.  ChKngo  of  lolatioB.  —  SeftoO  v.  Hargett, 
1 1 3  Ind.  592 ;  Chaplin  f .  Baker,  1 24  Ind. 
38s;  Bishop  r.  Day,  13  Vt.  8i,  37  Am.  Dec. 
582. 

I.  Fluker  v.  Henry,  27  Ala.  403 ;  Hayward  v. 
Fullerton,  75  Iowa  371,  holding,  however,  that 
a  surety  who  makes  a  payment  on  a  note,  and, 
acting  in  b^alf  of  the  principal,  procnres  an 
extension  of  time  for  the  payment  of  the  note, 
does  not  change  his  obligation  from  that  of  a 
surety  to  a  principal. 

8,  Grant  v.  Ludlow,  8  Ohio  St.  i ;  Lender  V. 
Kline,  167  Pa.  St.  188. 
7.  Arbuckle  v.  Templeton,  65  Vt.  203. 

5.  MerrikcD  v.  Godwin,  2  Del.  C3i.  236. 

B.  See  infra,  this  title,  VI.  DiscKarge  of  Surety. 

10.  FortoBS  Ndb  Oompoi  Kontii  Not  Bonnd.  — 
Van  Patton  v.  Beals,  46  Iowa  62.  See  also 
Scaver  V.  Phelps,  11  Pick.  (Mass.)  304,  22  Am. 
Dec.  372. 

In  Causey  v.  Wiley,  27  Ga.  444,  the  court 
said :  "  On  the  issue  of  fraud  or  no  fraud  in 
procuring  the  contract,  weakness  of  capacity, 
combined  with  the  fact  that  it  ia  a  contract  of 
suretj^hip.  is  oititled  to  consideration." 

II.  See  the  title  Infants,  toI.  16,  p.  285,  and 
also  the  title  Bail  and  Recognizance,  toI.  3.  P- 
710.  See  also  Maples  v.  Wightman,  4  Conn. 
376  (infant's  contract  as  surety  on  note  void)  ; 
Patchin  r.  Cromach,  13  VL  330  (infant's  recog- 
nizance). 
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were  void,^  her  capacity  to  become  a  surety  must  depend  on  statute.* 

d.  Partners.  —  One  partner  has  no  implied  authority  to  bind  the  firm  as 
surety  by  a  contract  of  suretyship  or  guaranty.* 

e.  Attorneys.  —  The  statutory  disqualification  of  attorneys  to  become 
surety  for  their  clients  has  been  treated  elsewhere.^ 

/.  Corporations  —  (i)  Generally.  — The  power  of  a  corporation  to  enter 
into  contracts  of  suretyship  has  been  discussed  elsewhere.* 

(2)  Surety  Companies. — Surety  companies  are  incorporated  under  the 
laws  of  different  states,^  and  as  such,  by  complying  with  the  laws  thereof,  are 
authorized  'to  transact  business  in  other  states  in  the  way  of  guaranteeing 
bonds  and  undertakings,  as  well  as  becoming  surety  for  the  fidelity  of  persons 
having  fiduciary  relations  or  holding  positions  of  public  or  private  trust.' 
Statutes  creating;  such  authority  are  held  valid  and  as  not  contravening  con- 
stitutionsd  provisions  against  granting  to  corporations  special  and  exclusive 
privileges  and  immunities,  and  such  companies  may,  therefore,  lawfully 
become  sureties.*  When  a  bond  or  undertaking  is  signed  by  a  surety  com- 
pany, a  statute  requiring  two  sureties  may  be  dispensed  with.*  Upon  com- 
plying with  statutory  provisions  requiring  a  sworn  statement  of  its  condition 
to  be  filed  with  the  clerk  of  the  county  in  which  its  principal  place  of  business 


1.  Sec  the  tide  Husbakd  amd  Wifs,  vol.  is> 
790- 

S.  See  the  title  Sepakate  Property  of  Mah- 
BiCD  Women,  vol.  <5,  p.  4ifr  et  seq.  See  also 
tke  titles  AccowifODATioK  Paper,  vol.  i,  p.  35*^  • 
Bail  and  Recognizance,  vol.  3,  p.  710;  Hus- 
band AND  Wife,  vol.  15,  pp.  ?93.  801. 

Where  a  married  woman  may  contract  ia  all 
feepectt  ai  a  fern*  tola  (see  title  HuaiAHD  and 
Wipe,  vol.  15,  p.  791  et  seq.)  her  contract  of 
•uretyihip  is  valid.  Frederick-Town  Sav.  Inst. 
V.  Michael,  8t  Md.  503. 

S,  See  the  titlei  Accommodation  Papu,  vol. 
ii  P-  345  "  "^'t'  liuAEANTY,  vol.  14,  p.  113a; 

PAITNBRSHIF,  vol.  33,  p.  157. 

BatlteatlOB  at  Contraet  vf  Boretrahip.  —  Sandi- 
lands  V.  Manh,  a  B.  ft  Aid.  673 ;  Dubuque  First 
Nat.  Bank  v.  Carpenter,  41  Iowa  518;  Kidder 
V.  Page,  48  N.  H.  380;  Rochester  Bank  v. 
Bowen,  7  Wend.  (N.  Y.)  159;  Cockroftw.  CUf- 
Um.  64  Barb.  (N.  Y.)  464;  Fore  v.  Hitson,  70 
Tex.  517.  See  also  the  title  Partnership,  vol. 
aa,  p.  136. 

4.  Attaney*.  —  See  the  titles  Attornev  and 
Climit,  vol.  3,  p.  391  tt  seq.;  Bail  and  Recog- 
nizance, vol.  3,  p.  683;  Bonds,  vol.  4,  p.  634- 
See  alao  Hicks  v.  Ckouteau,  is  Mo.  34a;  Luce 
V.  Foster,  4a  Neb.  818. 

f.  See  the  title  Corporations  (Private),  vol. 
7,  p.  788  et  teq. 

8.  See  the  title  Corporations  (Private),  vol. 

7y  p.  793:  GtJARANTY,  VOl.   I4,  p.  1 133,  notC. 

Constnietion  ef  SnrMy  Oompsdiles'  OoatraeU.  — 
See  infra,  this  title,  III.  i.  a.  (3)  ContraeU  of 
Surety  Companies. 

T.  iBMty  CsmpulM—  CaHfomia.  —  Cramer  v. 
Titde,  7a  CbI.  ta. 

Connectient.  —  Lovejoy  v.  Isbell,  70  Conn. 
557- 

Kentucky.  —  Coleman  v.  Parrott,  (Ky.  1890) 
13  S.  W.  Rep.  525  ;  Bank  of  Commerce  v.  Payne, 
M  Ky.  446 ;  Phalan  v.  Louisville  Safety  Vault, 
etc,  Co.,  88  Ky.  14;  Johnson  v.  Johnson,  88 
Ky.  275. 

iMiriotM.  —  Standard  Cotton  Seed  Oil  Co.  v. 
MstfiBson,  48  La.  Ann.  ijat :  Holmes  v.  Ten- 


nessee Coal,  etc.,  R.  Co.,  49  La.  Ann.  1465; 
MofTet  V.  Koch,  106  La.  371. 

Maryland.  —  Cans  v.  Carter,  77  Md.  i ;  Herz- 
berg  V.  Warfield,  76  Md.  446. 

Michigan.  —  Steel  v.  Auditor  Gen.,  1 1 1  Mich. 
381. 

Minnesota.  —  Minnesota  L.  ft  T.  Co.  v.  Be^M^ 
40  Minn.  7. 

Montana.  —  King  v.  Pony  Gold  Min.  Co.,  44 
Mont.  470. 

New  York.  —  Hurd  v.  Hannibal,  etc.,  R.  Co., 
33  Hun  (N.  Y.)  109. 
Pennsylvania. — Clark's  Estate,  195  Pa.  St.  sao. 
Wisconsin.  —  Roane  Iron  Co.  v.  Wisconsin 
Trust  Co.,  99  Wis.  373,  67  Am.  St.  Rep.  856. 

The  provisions  of  the  Act  of  Congress,  ap- 
proved August  13,  1894,  a  Supp.  Rev.  Stat.  U. 
S.,  (1893-96),  1  I,  p.  337,  relative  to  the  au- 
thority of  surety  companies  to  transact  business, 
are  construed  to  apply' to  all  parts  of  the  United 
States,  and  to  all  courts  of  the  United  Sutes, 
as  far  as  their  judicial  proceedings  are  con- 
cerned, in  the  territories  as  well  as  the  states. 
Ranney-Alton  Mercantile  Co.  v.  Mineral  Belt 
Conatr.  Co.,  z  Ind.  Ter.  134. 

In  Texas  it  is  not  necessary  to  sute,  in  a 
sequestration  bond  signed  by  a  surety  company, 
that  the  corporation  is  authorized  to  do  business 
in  the  state.  Clopton  v.  Goodbar,  (Tex.  Civ. 
App.  1900)  55  S.  W.  Rep.  972. 

8.  Statntes  Creating  Authority  Held  Valid.— 
Lovejoy  v,  Isbell,  70  Conn.  557;  Ranney-AIton 
Mercantile  Co.  v.  Mineral  Belt  Constr.  Co.,  a 
Ind.  TVr.  134;  Miller  v.  Matthews,  87  Md.  464; 
Schmitt  V,  Clinton,  1 1 1  Mich.  99 ;  In  re  Phila- 
delphia, etc..  Terminal  R.  Co.,  a8  W.  N.  C 
(Pa.)  117;  Altoona,  etc..  Terminal  R.  Cb.'s 
Bond,  24  Pa.  Co.  Ct.  561 ;  Less  v.  Ghio,  9a  Tex. 
651.  See  also  the  titles  Corporations,  (Pri- 
vate), vol.  7,  p.  793  ;  Guaranty,  vol.  14,  p.  1 132, 
nole. 

9.  Surety  Companies  Kay  Be  Aoeepted  ss  8oIe 
Surety  upon  an  appeal  undertaking.  White  v. 
Rintoul.  51  N.  Y.  Super.  Ct.  513;  Hurd  v.  Han- 
nibal, etc.,  R.  Co.,  33  Hun  (N.  Y.)  109.  Bltt 
see  Nichols  v.  MacLean,  98  N:  Y.  458. 
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is  located,  a  foreign  surety  company  may  become  surety  on  bonds  or  undertak- 
ings, and  courts  may  accept  it  without  further  justification ;  but  this  authority 
is  merely  permissive,  and  not  mandatory,  and  does  not  deprive  courts  of  the 
power,  as  a  condition  of  acceptance  and  approval,  to  require  that  such 
company  shall  further  justify,  if  its  sufficiency  is  excepted  to.' 

6.  Offto  and  Aficoptonoe.  —  A  contract  of  suretyship,  like  any  other  contract, 
requires  the  meeting  of  the  minds  of  the  parties.  Consequently  an  offer  to 
become  a  surety'  is  not  binding  until  acceptance  by  the  person  to  whom  it  is 
made,  and  is  revocable  until  that  time.  But  the  acceptance  may  be  given  at 
any  time  before  the  offer  is  withdrawn,  and  it  may  be  either  express  or  implied, 
or,  under  certain  circumstances,  may  be  manifested  by  silence  or  inaction.* 

6.  Exeontion  —  a.  Generally.  —  The  execution  of  a  document  includes 
its  signing  and  delivery,  and,  where  necessary,  sealing  as  well.* 

b.  Signature  —  (i)  Generally  —  fum  of  siguaturtt.  —  The  obligation  of  the 
parties  does  not  depend  upon  the  place  or  order  of  the  signatures  to  the  con- 
tract, and  one  who  signs  above  another  may  be  in  fact  the  surety  to  him  who 
signs  below,  if  such  was  the  intention  of  all  the  parties.^ 

Ugaatore  m  WalTar  of  BcCioti.  —  Sureties  signing  a  bond  impliedly  waive  defects 
in  the  instrument.* 

(2)  Failure  of  Prineipal  to  Sign*  —  A  surety  may  voluntarily  bind  himself 
for  the  debt  or  default  of  another  without  joining  with  him  in  the  same 
instrument  the  person  for  whom  he  becomes  surety.*    Consequently  it  has 


1.  Ooniti  TLvf  Beanlre  Sorvty  Companlw  to 
Jnitify.  —  Fox  V.  Hale,  etc.,  Silver  Min.  Co.,  97 
Cal.  353;  State  v.  District  Ct.,  58  Minn.  351; 
Earle  v.  Elarle,  49  N.  Y.  Super.  Ct.  57;  McGean 
V.  MacKeller,  {N.  Y.  Super.  Ct.  Spec.  T.)  67 
How.  Pr.  (N.  Y.)  273 ;  HaiocB  V.  Heia,  67  N. 
Y.  App.  Div.  389 ;  Matter  of  American  Bankiiig, 
etc.,  Co.,  4  Pa.  Dist.  757. 

FTMomptloii  <A  BolvoHy  of  Sor^  CtomptalM.  — 
Matter  of  Keogb,  (Supm.  Ct  ^>ec.  T.)  33 
Misc.  (N.  Y.)  747. 

2.  Offer  and  Acoeptanoe.  —  Lachman  v.  Block, 
(La.  1894)  15  So.  Rep.  649.  See  also  Stui^s  v. 
Arcenaux,  9  La.  Ann.  136. 

When  the  offer  is  unconditional  and  has  been 
accepted,  a  failure  to  collect  the  demand  from 
the  principal  need  not  be  shown.  Watson  v. 
Beabout.  18  Ind.  381. 

Where  the  terms  of  an  offer  to  become  surety 
are  general,  the  offerer  must  be  regarded  as  con- 
senting to  whatever  the  terms  cover  upon  a 
reasonable  construction.  Webster  i>.  Smith,  4 
Ind.  App.  44. 

It  has  been  held  that  a  person  was  bound  by 
a  written  offer  "  to  go  on  "  another's  note  "  as 
surety,"  made  to  and  acted  on  by  a  third  per- 
son, although  he  afterwards  refused  to  sign  the 
note.   Webster  v.  Smith,  4  Ind.  App.  44. 

An  Action  Liw  fdr  Braaoh  of  a  Promise  to  Be- 
oome  Snrety  on  a  future  contract.  Mann  v.  Mc- 
Dowell, 3  Pa.  St.  357,  45  Am.  Dec.  649,  See 
also  Paul  V,  Stockbouse,  38  Pa.  St.  302. 

The  Aoceptanoe  of  the  paper  with  knowledge 
that  the  party  signed  it  as  surety  is  sufficient 
evidence  of  assent  and  is  binding  upon  delivery. 
Ward  V.  Stout,  32  111.  399 ;  Newcomb  Bros.  Wall 
Paper  Co.  v.  Emerson,  17  Ind.  App.  482;  Cum- 
mings  V.  Little,  45  Me.  183  ;  Stovall  v.  Adair,  9 
Okla.  630. 

Acceptance  of  an  offer  to  become  surety  is 
sufTiciently  shown  by  the  obligee  acting  upon  the 
offer  without  the  acceptance  being  in  writing. 
Reigart  v.  White/  S3  Pa.  St.  438. 


A  Son^  b  Hot  Entitled  to  Hotloo  of  a  cred- 
itor's acceptance  of  the  instrument.  Cox  v. 
Weed  Sewing  Mach.  Co.,  S7  Miss.  350. 

8.  See  the  titles  Bills  and  Notes,  vol.  4,  p. 
200;  Execution  and  Proof  of  Documents,  vol. 

II,  p.  584.  See  also  the  title  Seai^,  vol.  25, 
P-  73- 

4,  PlaM  i&  Ugnatnre. —  Palmer  v.  Stephens,  i 
Den.  (N.  Y.)  471 ;  Foumier  v.  Cyr,  64  Me,  3a; 
Richardson  v.  Boynton,  13  Allen  (Mass.)  138, 
90  Am,  Dec  141 ;  U.  S.  Fidelity,  etc,  Co.  v. 
Siegmann,  87  Minn.  175;  Brockway  v,  Allen,  17 
Wend.  (N.  Y.)  40;  Brink  p.  Stratton,  64  N.  Y. 
App.  Div.  331;  Polacheck  v.  Moore,  114  Wis. 
261.  See  also  the  titles  Bills  and  Notes,  voL 
4,  p.  108;  Bonds,  vol.  4,  p.  621. 

Hgnatora  in  Any  Part.  —  A  party  may  become 
bound  in  an  instrument  by  signing  it  in  any 
part  thereof,  when  he  signs  with  that  intention. 
State  V,  Wilcox,  59  Mo.  176;  North  St.  Louts 
Bldg.,  etc..  Assoc.  v.  Obert,  169  Mo.  507.  See 
also  the  title  Sign  —  Signature,  vol.  25,  p. 
1065. 

Ugutore  iA  Prlnoipal  Affixed  to  Oath  Only.  — 
See  Sute  v.  Hill.  47  Neb.  456. 

ft.  ttgnatnre  Waiver  of  BafaeU. —  State  v.  Win- 
free,  12  La.  Ann.  643.  See  also  State  v.  Hamp- 
ton, 14  La.  Ann.  736;  School  Directors  v. 
Judice,  39  La.  Ann.  896,  and  infra,  this  title, 

III.  5.  Estoppel  of  Surety. 
8.  Contract  Binding  One  Person  for  Anoth«r<i 

Dehinlt. —  Fassnacht  v.  Emsing  Gagen  Co.,  18 
Ind.  App.  80,  63  Am.  St.  Rep.  322;  Novidc  v. 
Pitlick,  (Iowa  1903)  94  N.  W.  Rep.  916;  Senour 
V.  Maschinot,  (Ky.  1895)  31  S.  W.  Rep.  481  ; 
Martin  v.  Homsby,  55  Minn.  187,  43  Am.  St. 
Rep.  487 ;  Bollmsn  v.  Pasewalk,  22.  Neb.  761 ; 
M'Questen  ».  Noyes,  6  N.  H.  19;  Bank  of  North- 
em  Liberties  v.  Cresson,  12  S,  &  R,  fPa.)  306; 
Blankenship  v.  Ely,  98  Va.  359 :  Eureka  Sand- 
stone Co.  V.  Long.  II  Wash.  161. 

Where  the  liability  of  the  principal  is  fixed 
by  contract  or  by  operation  of  law,  a  surety  who 
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been  held  that  a  surety's  liability  is  not  affected  by  the  principal's  failure  to 
sign  a  recognizance  bond,*  replevin  bond,*  school  treasurer's  bond,'  town 
tax  collector's  boqd,*  bond  of  indemnity,"  attachment  bond*  or  bond  to 
prevent  attachment,'  appeal  bond,**  constable's  bond,*  or  bond  to  perform 
the  conditions  and  performance  of  a  lease.'* 

Wbare  Frlndpfa  Hunsd  la  Inrtramflnt  T«Ut  to  ttgn,  —  There  is  much  conflict  of 

authority  as  to  whether  a  surety  is  bound  when  the  principal  who  is  named 
in  the  instrument  fails  to  sign  it.**  Tlie  general  rule  is  that  where  an  instru- 
ment is  drawn  by  which  one  person  is  to  be  bbund  as  the  principal  obligor, 
and  another  is  bound  as  surety,  wherein  he  undertakes  that  his  principal  shall 
faithfully  discharge  the  terms  of  the  obligation  therein  assumed  by  him,  the 
surety  cannot  be  held,  liable  upon  such  contract  if  it  be  not  signed  by  the 
principal,  unless  the  surety  consents  to  its  delivery  in  its  incomplete  and 
defective  condition."  But  it  has  been  held  that  where  a  bond  is  conditioned 
for  the  faithful  performance  of  official  duty,  that  is,  is  an  official  bond,  the 
principal  being  by  law  bound  to  perform  his  dut^  irrespective  of  the  bond, 
the  engagement  of  the  surety  is  collateral  and  he  is  bound  if  he  executes  and 
delivers  the  instrument  without  the  signature  of  the  principal,  and  the  bond 


eaters  into  .a  guaranty  for  the  fulfilment  of 
dut  obligation  cannot  avoid  bis  obligation  be- 
cause the  principal  does  not  sign  the  bond  with 
him.    Cockrill  v.  Davie,  14  Mont.  131. 

1.  Beoogniaanoe  Bond.  —  State  v.  Peyton,  32 
Mo.  App.  322;  Irwin  v.  State,  10  Neb.  325. 

2.  Beplevin  Bond.—  Matter  of  Cahill,  48 
Mich.  616.  But  see  Green  v.  Kindy,  43  Mich. 
279,  where  it  was  held  that  if  the  principal's  name 
be  signed  to  a  forthcoming  bond  in  replevin 
withont  his  knowledge  or  consent,  the  sureties 
will  not  be  bound  thereby  unless  it  clearly  ap- 
pears that  they  signed  with  full  knowledge  of 
the  facts,  and  that  the  bond  would  be  delivered 
as  executed. 

8.  School  Treasnrsr's  Bond. —  School  Trustees 
V.  Sheik,  119  111.  579,  59  Am.  Rep.  830. 

4.  Town  Tax  CoUeetor's  Bond.  —  Deering  v. 
Moore,  86  Me.  181,  41  Am.  St.  Rep.  534. 

0,  Indamni^  Bond. —  Woodman  v.  Calldns,  13 
Mont.  363,  40  Am.  St.  Rep.  449;  BoUman  v. 
PasewaUc,  22  Neb.  761 ;  Luce  v.  Foster,  4a  Neb. 
818. 

6.  Attaohment  Bond. —  Adams  v.  Kellogg,  63 
Mich.  105;  Mcintosh  v.  Hurst,  6  Mont.  287. 

7.  Bond  to  Prevent  Attaoliment. —  Pierse  v. 
Miles,  s  Mont.  549 ;  Mcintosh  v.  Hurst,  6  Mont. 
a87. 

8.  Appeal  Bond.  —  Webster  v.  Wailes,  35  Fla. 
367;  Harrison  v.  State  Bank,  3  J.  J.  Marsh. 
(Ky.)  375;  Lindsay  v.  Price,  33  Tex.  a8o;  San 
Roman  v.  Watson,  54  Tex.  254. 

In  Johnson  v.  Johnson,  31  Ohio  St.  131,  it 
was  held  that  in  respect  to  appeals  from  the 
common  pleas  to  the  district  court,  where  the 
statute  provides  that  "  the  party  desirous  of  99- 
pealing  shall  give  an  undertaking  with  one  or 
more  sufficient  sureties,  etc.,"  the  words  "  with 
sureties  "  is  held  to  mean  by  sureties,  and  that 
on  such  an  appeal  bond  the  surety  may  be  held 
without  the  signature  of  the  principal. 

9.  Constable's  Bond.  —  Rader  v.  Dams,  s  Lea 
(Tenn.)  536. 

10.  Bond  for  Psrformanos  of  Lease. —  New  York 
V.  Kent,  57  N.  Y.  Super.  Ct.  109. 

11.  Tho  lUInrs  of  the  Obligor  to  Bo  VamoA  In 
ftaa  B«Bd  doea  not  affect  its  validity.   Potter  v. 


State,  23  Ind.  550.  See  the  title  BokdS,  vol.  4, 
p.  634. 

IS.  Soretjr  Vot  Beud  When  Prindpal  Fails  to 

Sign  —  California.  —  Sacramento  v.  Dunlap,  14 
Cat.  421 ;  People  V.  Hartley,  st  Cal.  585.  82  Am. 
Dec.  758 ;  Cavanaugh  v.  Cassdman,  88  Cal.  549 ; 
Kurtz  V.  Forquer,  94  Cal.  91. 

Connecticut. —  Ferry  v.  Burchard,  si  Conn. 
597. 

/ftdtoMa.  —  Wild  Cat  Brandi  v.  Ball,  45  Ind. 
a  13. 

Louisiana. —  Curtis  v.  Moss,  3  Rob.  (.La.) 
367;  Wells  V.  Dill,  I  Mart.  N.  S.  (U.)  665. 

Massachusetis.  —  Wood  v.  Washburn,  2  Pick. 
(Mass.)  34;  Bean  v.  Parker,  17  Mass.  591; 
Russell  V.  Annable,  109  Mass.  72,  12  Am.  Rep. 
665 ;  Goodyear  Dental  Vulcanite  Co.  v.  Bacon, 
151  Mass.  46a. 

Miehigan.  —  Palmer  v,  Oakl^,  2  Dougl. 
(Mich.)  443,  47  Am.  Dec  41 ;  Hall  v.  Parker,  37 
Mich.  590,  26  Am.  Rep.  540 ;  Johnston  v.  Kim- 
ball Tp.,  39  Mich.  590 ;  Sievers  v.  Woodbum 
Sarven  Wheel  Co.,  43  Mich.  379 ;  Hessell  v. 
Johnson,  63  Mich.  623,  6  Am.  St.  Rep.  334. 

Minnesota. —  State  v.  Austin,  35  Minn.  51; 
Martin  v.  Homsby,  55  Minn,  187,  43  Am.  St. 
Rep.  487. 

Mississippi.  —  New  Orleans,  etc.,  R.  Co.  v. 
Burke,  53  Miss.  200,  24  Am.  Rep.  689 ;  State  v. 
Martin,  56  Miss.  108. 

Missouri.  —  Bunn  v.  Jetmore,  70  Mo.  228,  35 
Am.  Rep.  425;  Gay  v.  Murphy,  134  Mo.  '98,  56 
Am.  St.  Rep.  496 ;  State  v.  Pqrton,  32  Mo.  App. 
532. 

Montana,  —  Ney  v.  Orr,  2  Mont.  559. 
Nebraska.  —  Gregory  v.   Cameron,   7  Neb. 
414. 

South  Dakota.- — Board  of  Education  -v. 
Sweeney,  i  S.  Dak.  643,  36  Am.  St.  Rep.  767. 

Vermont. —  Fletcher  v.  Austin,  11  Vt.  447,  34 
Am.  Dec.  698. 

Snrety  Signing  and  Delivering  Bond  with 
Knowledge  that  Prinolpal  Has  Hot  Signed.  — 
Goodyear  Dentel  Vulcanite  Co.  v.  Bacon,  148 
Mass.  543. 

Xxeention  bj  Prlndpal  After  Dellvsry  Wo  Defsnse 
to  Bon^.—  KtUy  v.  SUte,  35  Ohio  St.  567. 
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may  be  enforced  as  a  common-law  bond.*  Other  jurisdictions  hold  that  the 
completeness  of  the  bond  depends,  stricii Juris,  simply  upon  whether  it  was 
given,  rather  than  signed,  by  the  principal.'  Some  authorities,  however, 
nold  in  such  a  case  a  delivery  without  the  principal's  signature  a  delivery  in 
escrow  only,  and  the  surety  not  bound  where  the  redelivery  was  without 
authority.' 

(3)  Signature  0/  Agent.  — An  agent  to  sign  a  contract  of  suretyship  must 
be  properly  authorized.*  In  Kentucky  the  authority  by  statute  must  be  in 
writing.'  Where  the  sip^nature  of  the  principal,  a  corporation,  is  affixed  by 
an  a^ent  to  a  bond  to  dissolve  an  attachment  without  authority,  the  sureties 
on  the  contract  are  not  bound.'  ^ 

c.  Delivery  —  (i)  Generally.  —  When  the  investment  evidencing  the 
contract  of  the  surety  is  under  seal  ^  or  is  negotiable,*  delivery  is  essential  to 
its  validity,  and  the  surety  is  not  bound  in  the  absence  of  a  valid  delivery.* 

(2)  Delivery  upon  Condition.  —  When  a  surety's  signature  is  given  on  some 
condition  which  is  not  fulfilled,  the  question  of  his  liability  ciepends  on  the 
circumstances  of  the  case.  These  circumstances  are  generally  the  character 
of  the  instrument  itself,  whether  a  bond  ,under  seal,  a  negotiable  instrument, 
or  an  ordinary  contract,'**  and  the  relation  to  the  contract  of  the  person  to 
whom  the  conditional  delivery  is  made.'' 

1.  Sorety  Boimd  Thoofh  Prinsiptl  Fails  to  ffign 

—  United  States.  —  St.  Louis  Brewing  Assoc.  v. 
Hayes,  (C.  C.  A.)  97  Fed.  Rep.  859. 

Alabama.  —  McClure  v.  Coldough,  5  Ala.  6s ; 
McKissack  v.  McClendoo,  IJ3  Ala.  558. 

AriMOna.  —  Pima  County  v.  Snyder,  (Ariz. 
1896)  44  Pac.  Rep.  297. 

Illinois.  —  School  Tnistees  v.  Sheik,  111. 
579.  59  Am.  Rep.  830. 

Kansas, — Jobason  v.  Weatherwax,  9  Kan. 
7S  ;  Tillson  V.  State,  39  Kan.  452. 

Maine. —  Scott  v.  Whipple,  5  Me.  336;  How- 
ard V.  Brown,  21  Me.  385:  State  v.  Peck,  53 
Me.  284 ;  Scarborough  v.  Parker,  53  Mc.  452 ; 
Deering  v.  Moore,  86  M«,  181,  41  Am.  St.  Rep. 
534- 

Mississippi.  —  Hall  v.  State,  69  Miss.  529; 
Gloster  v.  Harrell,  77  Miss.  793, 

Nebraska.  —  Bollman  f.  Pasewalk.az  Neb.  761. 

New  York.  —  Williams  i\  Marsiull,  42  Barb. 
(N.  V.)  524;  Parker  v.  Bradley,  a  HiU  (N.  Y.) 
584. 

Pennsylvania.  —  Keyser  v.  Keen,  17  Pa.  St. 
327 ;  Loew  v.  Stocker,  68  Pa.  St.  226. 

Texas. — Johnson  v.  ErBldne,  9  Tex.  i, 

Utah.  —  Buttedidd  v.  Mountain  Ice,  etc.,  Co., 
II  Utah  194. 

Vermont.  —  Fletcher  V.  Austin,  11  Vt.  447,  34 
Am.  f}ec.  698. 

Wisconsin.  —  Donglaa  County  v.  Bardon,  79 
Wis.  641. 

Snk  A»Um  to  Both  Soklil  and  VaMiOoa  In- 
itromenti.— U.  S.  v.  Linn,  15  Pet  (XT.  S.)  290: 
Redwood  County  v.  Tower,  28  Minn.  45.  See 
also  Van  De  Casteel  v.  Cornwall,  5  Cal.  419 ; 
Sacramento  County  v.  Bird,  31  Cal.  66;  Mont- 
ville .  V.  Haughton,  7  Conn.  543 ;  McLcod  v. 
State,  69  Miss.  221;  Skellinger  v.  Yendes,  12 
Wend.  (N.  Y.)  306;  Board  of  Education  v. 
Fonda,  77  N.  Y.  350. 

S.  State  V.  Bowman,  10  Ohio  445;  Eureka 
Sandstone  Co.  v.  Long,  11  Wash.  161, 

3.  Contra. — Johnson  v.  Baker,  4  B.  &  Aid, 
440,  6  E.  C.  L.  551 ;  U.  S.  v.  Nelson,  2  Brock. 
(U.  S.)  64:  Pawling  v.  U.  S.,  4  Cranch  (U.  S.> 
S19 ;  Doncaa  v.  U.  S.,  7  Pet.  (U.  S.}  43S ;  Bibb 


V.  Reid,  3  Ala.  88;  Linn  County  v.  Farria,  52 
Mo.  75,  14  Am.  Rep.  389 ;  State  Bank  v.  Evans, 
IS  N.  J.  L.  155;  Lovett  v.  Adams,  3  Wend.  (N. 
Y.)  380;  People  V.  Bostwick,  32  N.  Y.  445.  And 
see  the  titles  Bii.1.5  and  Ndtbs,  vol.  4,  p.  204 
et  seq.;  Bonds,  vol.  4,  p.  623;  EscBow,  vol.  11, 
p.  333- 

4.  See  the  titles  Agbncv,  vol.  i,  p.  930; 
BoKDS,  vol.  4,  pp.  622,  637. 

BatlAoatloB  of  Sipiatars  as  Bore^  Hade  With 
out  Anthority. —  Hal)  v.  State,  39  Ind.  301. 

5.  See  the  title  Agency,  vol.  i,  p.  955,  note  3. 
See  also  Btllington  f .  Com.,  79  Ky.  400 ;  Com.  v. 
Magoffin,  (Ky.  1894)  S.  W.  Rep.  599;  Com. 
V.  Campbell,  (Ky.  1898)  45  S.  W.  Rep.  89. 

d.  Dole  Bros.  Co.  v.  Cosmopolitan  Preserving 
Co.,  167  Mass.  481,  S7  Am.  St  Rep.  477. 

7.  See  the  title  Bonds,  vol.  4,  p.  622  et  seq. 
Delivery  of  Offlefal  Bonds. —  Sacramento  County 

V.  Bird,  31  Cal.  66;  Fletcher  v.  Leight,  4  Bush 
(Ky.)  303;  Young  v.  State,  7  Gill  &  J.  (Md.) 
253 ;  Paxton  v.  State,  59  Neb.  460,  80  Am.  St. 
Rep.  689 ;  State  v.  Sooy,  39  N.  J.  L.  539 ;  State 
V.  Shirley,  i  Ired.  L.  (23  N.  Car.)  597;  Good- 
rum  V.  Carrol],  2  Humph.  (Tenn.)  490,  37  KA. 
Dec.  564;  McFarlane  v.  Howell.  16  Tex.  Qv. 
App.  246;  Blanton  v.  Com.,  91  Va.  i. 

The  Bepodt  of  a  Oieriff' s  Bonds  for  Reoord  is  a 
delivery  of  the  same.  McCracken  v.  Todd,  i 
Kan.  149. 

8.  See  the  title  Bills  and  Notrs,  vol.  4,  p. 
201  et  seq. 

9.  Dsllvsry  KeosasarT. —  Johnson  v.  Weather- 
wax,  9  Kan.  75  ;  HudspeUi  v.  Tyler,  108 
520;  Hoops  w.  Schmidt,  (N.  Y.  City  Ct  Tr.TJ 
4  N.  Y.  Supp.  I  ;  Benjamin  v.  Ver  Nooy,  36  N. 
Y.  App.  Div.  s8i. 

Possession  of  Obliges  or  Promisee  as  EtUmum  «i 
VeUveiy. —  See  the  titles  Bonds,  vol.  4,  p.  634; 
Presumption s,  vol.  22,  p.  1276. 

10.  See  thetitle  Escsow,voI.  ii,p.  333  et  eeq. 
The  strict  doctrine  of  escrow  has  been  said 

to  be  confined  to  sealed  instmmenti  only.  See 
the  titles  Bills  and  Notes,  vol.  4,  p.  305,  note 
I ;  Escrow,  vol.  11,  pp.  335,  339. 

11.  A  delivery  in  escrow  must  in  strictness  be 
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(3)  Instrument  Containing  Blanks.  —  When  the  instrument  is  signed  by 
the  surety  and  delivered  to  the  principal  or  the  obligee  with  blanks  left  for 
the  insertion  of  some  material  matter,  the  question  of  the  liability  of  the 
surety  on  the  completed  instrument  depends  on  questions  fully  discussed  in 
other  portions  of  this  work.' 

7.  Onutmction  —  a.  Generally. — A  surety  is  entitled  to  stand  upon 
the  letter  of  his  contract,  and  his  undertaking  is  to  be  construed  strictly  in 
his  favor  and  is  not  to  be  extended  by  implication  or  inference  beyond  the 
fair  scope  of  its  terms.*  But  there  are  conflicting  cases,  and  it  is  sometimes 
held  that  the  contract  of  a  surety  Is  to  be  taken  as  strongly  against  him  as 


a  deHveiy  to  a  stranger.  See  the  title  Escrow, 
vol.  II,  pp.  333,  337.  Where  the  delivery  is  to 
a  party  to  a  contract,  there  is  a  difference  of 
opinion  as  to  its  effect. 

8eal«d  InftmmeBt  OsUvered  to  Obligee  or  Agent. 
—  A  surety  on  a  sealed  instrument  may  not 
plead  as  a  defense  that  he  signed  and  delivered 
the  instrument  to  the  obligee  or  to  his  agent  on 
condition  of  procuring  other  sureties,  wUch  the 
obligee  failed  to  do.  Blume  v.  Bowman,  a  Ired. 
L.  (34  N.  Car.)  338.  See  also  the  tide  Escrow, 
vol.  II,  pp.  337,  339-  But  the  sure^  may  main- 
tain an  action  for  damages  against  the  obligee, 
Hudspeth  V.  Tyler,  108  Ky.  530. 

Regotiable  Znttnunent  Delivered  to  ObUgee  or 
Agent.  —  With  re^wct  to  negotiable  instruments 
the  rule  is  sometimes  stated  to  be  otherwise. 
See  the  title  Biixs  and  Notes,  vol.  4,  p.  204 
et  seq.,  and  p.  151- 

Sealed  Instnunent  Delivered  to  Principal.  — 
The  rule  is  unsettled  as  to  the  effect  of  a 
surety's  delivering  the  instrument  to  his  prin- 
cipal on  condition  of  procuring  other  sureties, 
but  the  weight  of  authority  seems  to  be  that 
breach  of  such  condition  constitutes  no  defense 
to  the  surety  unless  the  form  of  the  instmmcot 
puts  the  obligee  on  notice,  or  he  has  actual  no- 
tice.  See  the  title  Escaow,  vol.  11,  p.  340. 

N^otlaUe  InstnuMit  Ddlmed  to  Prinidpal.  — 
The  same  rule  very  generally  obtains  as  to 
negotiable  instruments.  See  the  title  Bills  and 
Notes,  vol.  4,  p.  206.  , 

1.  Filling  Blanks, —  See  the  title  Alteiation 
OF  Instruments,  vol.  2,  p.  249  tt  seq. ;  and  as 
to  insertions  in  sealed  instruments  by  parol  au- 
thor!^, see  further  the  title  Aoekcy,  vol.  i,  p. 
9$4.  See  also  the  titles  Bills  and  Notes,  vol. 
4,  pp.  207,  337  et  seq.;  Bonds,  vol.  4,  p.  642. 

FiiUnr*  to  Hams  an  Obligee  in  an  oisdal  Bond 
will  not  prevent  its  enforcement  where  it  is 
obviously  intended  as  a  compliance  with  a  statu- 
tory requirement  that  it  shall  be  given  to  the 
state  for  the  benefit  of  any  person  injured  by 
the  malfeasance  of  the  officer.  State  v.  Wood, 
51  Ark.  205. 

S.  Constnwtten — England.  —  Wright  v.  Rus- 
sell, 2  W.  Bl.  934;  Pearsall  v.  Summersett,  4 
Taunt.  593. 

United  States. — Miller  v.  Stewart,  9  Wheat. 
(U,  S.)  680;  Leggett  v.  Humphreys,  21  How. 
CU.  S.)  66. 

Alabama.  —  Ellis  v.  Bibb,  2  Stew.  (Ala.)  63 ; 
Monj^EOmeiy  v.  Hogbes,  65  Ala.  201. 

Arkansas.  —  State  v.  Churchill,  48  Ark.  426. 

Florida.  —  Raney  v.  Baron,  1  Fla.  327:  Rob- 
inson t*.  Epping,  24  Fla.  237. 

Illinois.  —  Field  v.  Rawlings,  6  111.  581 ;  Chi- 
cagD,  etc.,  R.  Co.'  v.  Higgins,  58  111.  128 ;  StuU 


V.  Hance,  62  111.  52;  Salomon  v.  People,  8g  111. 
App.  374;  Dodgsqn  v.  Henderson,  113  111.  360; 
Burlington  Ins.  Co.  v.  Johnson,  120  111.  622; 
People  V.  Toomey,  122  111.  308;  Vinyard  v. 
Barnes,  124  111.  346;  Linch  v.  Litchfield,  16  111. 
App.  612;  Reed  v.  Cramb,  22  Ul,  App.  34;  Ewen 
V.  Wilbor,  99  111.  App.  132. 

Indiana.  —  Marldand  Min.,  etc.,  Co.  v.  Kim- 
mel,  87  Ind.  560 ;  Wdr  Plow  Co.  v.  Walmsley, 
110  Ind.  24a;  Irwin  v.  ICilbum,'io4  Ind.  113; 
State  V.  Hinsdale-Doyle  Granite  Co.,  117  Ind. 
476. 

Iowa.  - —  Independent  Dist  v.  Reichard,  50 
Iowa  98 ;  Noyes  v.  Granger,  51  Iowa  327 ;  Web- 
ster County  V.  Hutchinson,  60  Iowa  721. 

Kansas.  —  Hays  v.  Goson,  20  Kan.  120;  Ed- 
wards V.  Ellis,  27  Kan.  344 ;  Ryan  v.  Williams, 
29  Kan.  487;  Packard  v.  Herrington,  41  Kan. 
469;  Henrie  v.  Btick,  39  Kan.  381. 

Louisiona.  —  Dunlop  v.  Gordon,  10  La.  Ann. 
243- 

Maine.  — '  Mannfacturera'  Bank  v.  Cole,  39 
Me.  188. 

Maryland. —  Brooks  v.  Brooke,  12  Gill  &  J. 
(Md.)  3o6j  38  Am.  Dec.  310;  Baltimore  First 
Nat  Bank  v.  Gerkc,  68  Md.  449>  6  Am.  St.  Rep. 
453* 

Massachusetts.  —  Car  kin  v.  Savory,  14  Gray 
(Mass.)  538;  Rice  v.  Filene,  6  Allen  (Mass.) 
230. 

Michigan,  —  Bishop  v.  Freeman,  42  Mich. 
533;  Gunn  v.  Geary.  44  Mich.  615;  White  Sew- 
ing Mach.  Co.  V.  HInes,  61  Mich.  423. 

Minnesota.  —  Tomlinson  v.  Simpson,  33  Minn. 
443- 

Missoiiri.  —  Blair  v.  Peipetual  Ins.  Co.,  10 

Mo.  559,  47  Am.  Dec.  129;  Fisher  v.  Cutter,  20 
Mo.  206 ;  Allen  v.  Central  Sav.-Bank,  4  Mo. 
App.  66;  Fisse  v.  Einstein.  5  Mo.  App,  78; 
Sedalia,  etc.,  R.  Co.  v.  Smith,  27  Mo.  App.  371 ; 
Erath  v.  Allen,  55  Mo.  App.  107. 

Montana.  -~  Missoula  County  v.  McCormick, 
4  MonL  115. 

Nebraska.  —  Lee  v.  Hastings,  13  Neb.  508. 

New  Jersey.  — ¥Tost  v.  Mixsell,  38  N.  J.  Eq. 
586 ;  Hoey  v.  Jarman,  39  N.  J.  L.  523. 

New  York.  —  Farmers',  etc..  Bank  v.  Evans,  4 
Barb.  fN.  Y.)  487;  Henderson  v.  Marvin,  31 
Barb.  (N.  Y.)  297 ;  Fairlie  v.  Lawson,  g  Cow. 
(N.  Y.)  424;  lOiowIes  V.  Cuddeback,  19  Hun 
(N.  Y.)  590;  Pratt  v.  Matthews,  24  Hun  (N. 
Y.)  387 ;  Delaware,  etc.,  R.  Co.  v.  Burkhard,  36 
Hun  (N.  Y.)  57:  Walsh  v.  Bailie,  10  Johns.  (N. 
Y.)  180;  Leeds  v.  Dunn,  10  N.  Y.  469; 
Rochester  City  Bank  v.  Elwood,  ai  N.  Y.  88; 
People  r.  Vilas,  36  N.  Y.  460,  93  Am.  Dec.  520; 
Bams  V.  Barrow,  61  N.  Y.  39;  Davis  v.  Cope- 
land,  67  N.  Y.  li?:  Ward  V.  Stahl,  81  N.  Y. 
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the  words  will  admit,'  while  other  authorities  declare  that  such  a  contract  is 
to  be  construed  like  any  othen  contract  with  a  view  of  ascertaining  the  intent 
of  the  parties,  and  effect  is  to  be  given  to  it  only  when  its  true  intent  and 
meaning  are  ascertained.*  . 

d.  Not  Retroactive— iMt  Sitaltv.  —  A  contract  of  suretyship  is  ordi- 
narily not  to  be  construed  as  retroactive  so  as  to  render  the  surety  liable  for 
prior  defaults,  and  the  same  rule  applies  to  sureties  on  ofHcial  bonds.' 

8.  m^fality  of  Contract  —  A  person  cannot  bind  himself  as  a  surety  in  an 
oblig;atton  executed  in  violation  of  an  express  statute,  nor  can  he  evade 
the  spirit  of  the  law  by  doing  indirectly  what  he  is  forbidden  to  do  directly.** 


406 ;  Mercbants'  Nat.  Bank  v.  Hall,  83  N.  Y. 
338,  38  Am.  Rep.  434;  Farmers',  etc.,  Nat.  Bank 
V,  Lang,  87  N.  Y.  aog ;  Jeanery  v.  Olmatead,  90 
N.  Y.  363. 

Ohio.  —  Lang  v.  Pike,  37  Ohio  St.  498. 

Orteon.  —  Weiler  v.  Henarie,  15  Oregon  38; 
Holbrook  v.  Investment  Co.,  32  Oregon  104. 

Pennsylvmio.  —  Mercer  Coun^  v.  Coovert,  6 
W.  &  S.  (Pa.)  70:  Whelen  v.  Bcqrd.  114  Fa.  St. 
aa8. 

Rhodt  Islmd. — Bailor  v.  Lardukr,  s 

530. 

Tennessst.  —  State  v.  On,  12  Lea  (Tenn.) 
735 ;  Croaa  v.  Scarboro,  6  Baxt.  (Tenn.)  134. 

T«JM#.  —  Ryan  v.  Morton,  65  Tex.  258. 

Utah.  —  Victor  Sewing-Mach.  Co.  v.  Crock- 
well,  3  Uuh  15a;  Cbughran  v.  Bigelow,  9 
UUh  360. 

Virginia.  —  Burson  v.  Andes,  83  Va.  44S ; 
Ayers  v.  Hite,  97  Va.  466. 

Wisconsin.  — y^.  W.  Kimball  Co.  v.  Baker,  tia 
Wis.  126. 

See  also  the  titles  Guasahty,  vol.  14,  p.  1 143 ; 
Skerivps  and  Cohstablbb,  voL  as,  p.  733- 

1.  Woxdi  il  Gontnet  Oonrtroad  Xwt  Stroof  ly 
Agalnit  Snnty.  —  Hoey  v.  Jarman,  39  N.  J.  L. 
523;  Bailey  v.  Larcbar,  5  R.  I.  530. 

In  Fisse  v.  Einstein,  5  Mo.  App.  78,  it  was 
held  that  a  surety  on  an  appeal  bond  is  not 
released  by  reason  of  a  subsequent  discharge 
in  banlffuptcy  of  the  judgment  debtor,  and  that 
in  such  a  case  the  rule  applies  Uiat  tile  words 
of  a  contract  of  snrety^ip  are  to  be  taken 
most  strongly  against  the  surety.  Comparg 
Odell  V.  Wootten,  38  Ga.  324;  Payne  v.  Able, 
7  Bush  (Ky.)  344,  3  Am.  Rep.  316;  Carpenter 
ft.  Turrell,  too  Mass.  450;  Williams  v.  Atkin- 
son, 36  Tex.  16. 

8.  Construed  as  Other  Coatraeti  as  to  Intent  aad 
MmdIw.  —  New  Haven  County  Bank  v. 
Mitcfaeff,  IS  Conn:  206;  Stull  v.  Hance,  62 
52;  Ewen  V.  Wtlbor,  99  III.  App.  132;  Wills 
V.  Ross,  77  Ind.  I,  40  Am.  Rep.  279 ;  Langan  v. 
Hewett,  13  Smed.  &  M.  (Miss.)  122;  Allen 
V.  Central  Sav.-Bank,  4  Mo.  App.  66 ;  Fisse  v. 
Einsteiri,  s  Mo.  App.  78;  Homer  v.  Lyman,  2 
Abb.  App.  Dec.  (N.  Y.)  399 ;  Warner  v.  Price, 
3  Wend.  (N.  Y.)  397;  Griffiths  v.  Hardenbergh, 
41  N.  Y.  464 ;  Gamble  v.  Oineo,  ai  N.  Y.  App. 
IHv.  413;  Bdloni  v.  Preebfun,  63  N.  Y.  383; 
Smith  V.  Molleson,  148  N.  Y.  34,  51  Am.  St 
Rep.  654;  Victor  Sewing-Mach.  Co.  v.  Crock- 
well,  3  Utah  153.  See  also  infra,  this  title,  IIL 
I.  a.  As  Dependent  on  Constntction  of  Contract. 

In  construing  a  contract  of  suretyship  it  is 
the  duty  of  the  court  to  put  itself  in  a  position 
to  view  the  contract  from  the  same  standpoint 
that  the  parties  did  when  they  entered  into  it 


North  St  Louis  Bldg.,  etc.,  Aasoa  v.  Obert,  169 
Mo.  507.  See  also  Kean  v.  Davis,  si  N.  J.  L. 
683,  47  Am.  Dec  182. 

S.  Ontrut  Mat  BatroMtlve  —  AHtansas.  — 
Haley  V.  Petty,  42  Ark.  39a ;  State  v.  Churchill. 
48  Ark.  426. 

Colorado. — Johnson  v.  Fisher,  4  Colo.  241. 
Illinois.  —  Coons   v.   People,   76   III.  383; 
Stem  V.  People,  96  III.'  475 ;  Potter  v.  School 
Trustees,  11  111.  App.  280. 

/ndioMO.  —  Dickens  t>.  State,  7  Btackf.  (Ind.) 
358;  Rogers  v.  State,  99  Ind.  218;  Weir  Plow 
Co.  V.  Walmaley,  no  Ind.  243. 

loma.  —  Webster  County  v.  Hutchinson,  60 
Iowa.  731. 

Kentucky.  —  Colyer  v.  Higgins,  i  Duv.  (Ky.) 
6,  85  Am.  Dec.  601. 
Maine.  —  Scarborough   v.   Parker,   53  Me. 

252. 

ManloHd.  —  SiaXK  V.  Banks,  76  Md.  136. 
Mattachuseltt.  —  Rochester  v.  Randall,  105 
Mass.  295,  7  Am.  Rep.  519. 

Michigait.  —  Paw  Paw  v.  Eggleston,  25  Mich. 
36 ;  Detroit  v.  Wdier,  29  Mich.  24. 

Minmetota.  —  Pine  Conn^  v.  Willard,  39 
Minn.  125,  12  Am.  St  Rep,  622. 

Mississippi.  —  Montgomery  v.  Governor,  7 
How.  (Miss.)  68 ;  ChafTe  v.  Taliaferro,  58  Miss. 
S44- 

Missouri.  —  Mamey  v.  State,  13  Mo.  7;  State 
V.  Jonea,  89  Mo.  470;  State  v.  Alaup,  91  Mo. 
17*. 

Nebratka, — Van  Sickd  v.  Buffalo  Cotmty, 
13  Nd).  103,  4a  Am.  Rep.  753. 

New  Jersey. — Jeffers  v.  Johnson,  18  N.  J. 
L.  382. 

New  York.  —  Board  of  Education  v.  Fonda, 
77  N.  Y.  350;  Thomson  v.  MacGregor,  81  N.  Y. 
592 ;  Kellum  v.  Dark,  97  N.  Y.  390 ;  Delaware, 
etc,  R.  Co.  V.  Burkard,  114  N.  Y.  197. 

North  Carotino.  —  Fitta  v.  Hawldna,  2  Hawks 
(9  N.  Car.)  394;  Governor  v.  Lee,  4  Dev.  & 
B.  L.  (20  N.  Car.)  457;  Richardson  v.  Smith. 
2  Jones  L.  (47  N.  Car.)  8 ;  Taylor  v.  Galbraith, 
65  N.  Car.  409. 

Tennessee.  —  State  v.  On,  is  Lea  (Tenn.) 
735. 

Wisconsin.  —  Vivian  v.  Otis,  24  Wis.  S18, 
I  Am,  Rep.  199. 

See  also  infra,  this  title,  III.  i.  fr.  Duration 
of  LiabHUy,  and  VIII.  Sureties  on  Omdat 
Bonds. 

The  Bale  iMmi  Oontnt  aa  M  Bimtifli  om  Adnlnls- 

tntlen  Bonds. —  See  the  title  Executoss  ahd 
Aduihistrators,  vol.  It,  p.  880. 

4.  Ulaf*!  ObUgmtion.— State,  v.   Layton,  4 
Harr.  (Del.)  512;  Jose  v.  Hewitt,  50  Me.  248; 
Nottingham  v.  GHea,  2  N.  J.  L.  in;  Cannell 
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The  contract  must  not  be  opposed  to  public  policy.* 

9.  VWeU  VegatiTiiig  Conient  —  a,  FRAUD  ON  SURETY  —  (i)  Mtsrepresen- 
tation  and  Concealment  —  (b.)  Oenmllj.  —  The  contract  of  suretyship  imports 
entire  good  faith  and'confidence  between  the  parties  in  respect  to  the  whole 
transaction,*  and  where  the  signature  of  a  surety  has  been  procured  by  the 
obligee  through  any  fraudulent  misrepresentation  or  concealment  of  material 
facts  '  the  contract  is  voidable  and  the  surety  is  not  bound  by  it.^   In  the 


V.  Crawford  County,  59  Pa.  St  196;  Enoch*  v. 
Wilson,  II  Lea  (Torn.)  228. 

Bond!  Bdqoind  C<don  OfUotl,'— Where  a  bond 
is  extorted,  colort  o/Rcit,  against  the  requisi- 
tion of  the  Btatute.  it  is  an  illegal  bond,  and 
void  in  toto.  X3.  S.  v.  Humason,  6  Sawy.  (U. 
S.)  199.  See  also  U.  S.  v.  Tingey,  5  Pet.  (U. 
S.)  lis;  Hawes  v.  Marchast,  i  Curt  (U.  S.) 
140;  Churchill  v.  Perkins.  5  Mass.  541;  Smith 
V.  Allen,  t  N.  J.  Eq.  43,  si  Am.  Dec.  33;  Lowe 
V.  Guthrie,  4  Okla.  287. 

iKoesdlng  Beqidilttott  BUtntt.— A  bond  taken 
under  a  statute  is  void  if  it  exceeds  the  requisi- 
tion of  the  statute.  Arnwtroiv  v.  U.  S.,  Pet. 
(C  C.)  46,  t  -Fed.  Cas.  No.  S49<  See  also  U. 
S.  V.  Howell,  4  Wash.  (U.  S.)  Sao,  s6  Fed. 
Cas.  No.  15,40s;  U.  S.  V.  Gordon,  i  Brock 
(U.  S.)  190,  as  Fed.  Caa.  No.  13,332- 

Eaoh  Soret;  Agreeing  for  Aliquot  Fart  td  Penalty 
—  Where  the  terms  of  the  bond  limit  the  lia- 
bility of  each  surety  to  an  aliijuot  part  of  the 
penalty,  the  surety  cannot  be  held  bound  be- 
yond the  terms  of  the  bond.  State  v.  Polk, 
14  Lea  (Tenn.)  i. 

1.  Void  if  Opposed  to  Pnblio  FoU^. —  Rouse  v. 
Mobr,  39  111.  App.  321 ;  Board  of  Education  v. 
Thompson,  33  Ohio  St.  331.  See  also  generally 
the  title  Illegal  Contracts,  vol.  15,  p.  927. 

8.  OontrMt  of  SnntysUp  lavmrts  Good  Faith.  — 
White  V.  Life  Assoc,  63  Ala.  419,  35  Am.  Rep. 
45;  Burks  V.  WonterliDe.  6  Biuh  (Ky.)  20; 
Graves  v.  Lebanon  Nat.  Bank,  10  Bush  (Ky.) 
a3,  19  Am.  Rep.  30;  Com.  v.  Berry,  93  Ky. 
443;  Gano  V.  Farmers'  Bank,  103  Ky.  508,  8a 
Am.  St.  Rep.  596. 

As  to  Burets  Bight  to  Fall  Bbdorare,  see 
infra,  this  title.  III.  a.  a.  Right  to  FmU  Dis- 
closure. 

S.  XnadalaBt  MngpgisieDtatlw  and  OommI- 
n«nt  —  Conn€ctieut.  —  Dot^hty  v.  Savage,  28 
Conn.  146. 

Georgia.  —  Satterfield  v.  Spier,  114  Ga.  127. 

Illinois.  —  Roper  v.  Sangamon  Lodge  No.  6, 
91  III.  319,  33  Am.  Rep.  60. 

Indiana,  —  Taylor  v.  Lohman,  74  Indi  418; 
Wilson  V.  Monticello,  85  Ind.  10;  Lucas  o. 
Owens,  113  Ind.  531;  Springfield  Eingine,  etc., 
Co.  V.  Park,  3  Ind.  App.  173;  Fassnacht  v. 
Erasing  Gagcn  Co.,  18  Ind.  App.  80,  63  Am. 
St  Rep.  32a. 

Iowa.  —  Home  Ins.  Co.  v.  Holway,  55  Iowa 
57t,  39  Am.  Rep.  179;  Conger  v.  Bean,  38 
Iowa  321. 

Kentucky.  —  Stanford  First  Nat.  Bank  v. 
Mattingly,  9a  Ky.  650;  Deposit  Bank  v.  Peak, 
(Ky.  1901)  62  S.  W.  Rep.  268;  Frank  Fehr 
Brewing  Co.  v.  Mullican,  (Ky.  1902)  66  S.  W. 
Rep.  627. 

Moitte.  —  Franklin  Bank  v.  Cooper,  36  Me. 
179. 

Michigan.  —  Beath  v.  Chapoton,  115  Mich. 
ao6,  69  Am.  St  Rqh  589- 


Missouri.  —  Home  Sa7.-Bink  v.  Traube,  6 
Mo.  App.  221. 

New  York.  —  Farmers'  Nat  Bank  V.  Van 
Slyke,  49  Hun  (N.  Y.)  7;  Howe  Mach.  Co.  o. 
Farrington,  8a  N.  Y.  121 ;  Bostwick  v.  Van 
Voorhis,  91  N.  Y.  357. 

Pennsylvania.  —  Meek  v.  Frantz,  171  Pa.  St 
632. 

Rhode  Island.  —  Atlas  Bank  v.  Brownell,  9 
R.  L  168. 

Texas.  —  Screwmen't  Beoev.  Assoc  v.  Smith, 
70  Tex.  x68. 

Wtst  Virata.  —  Warren  v.  Branch,  15  W. 
Va.  21. 

Wisconsin.  —  £tna  L.  Ins.  Co.  v.  Mabbett, 
18  Wis.  667;  Remington  Sewing  Mach.  Co.  v. 
Kezertee,  49  Wis.  409. 

See  also  the  title  Fraud  and  Dxckit,  vol.  14, 
p.  79. 

4.  Wantj  Hot  Bound  —  England.  —  Stone  v. 
Compton,  s  Bing.  N.  Gas.  153,  35  E.  C.  L.  60. 

United  States.  —  U.  S.  v.  American  Bonding, 
etc.,  Co.,  89  Fed.  Rep.  921. 

Alabama.  —  Southern  Cotton  Oil  Co.  v.  Bass, 
126  Ala.  343 ;  Folmar  v.  Siler,  133  Ala.  297. 

Georgia.  —  Matheson  v.  Jones,  30  Ga.  306, 
76  Am.  Dec  647 ;  Denton  v.  Butler,  99  Ga.  264. 

Illinois.  —  Booth  v.  Storrs,  73  111.  438 ; 
Drabek  v.  Grand  Lodge,  etc,  24  111.  App.  82. 

Indiana.  —  Fassnacht  v.  Emsing  Gagen  Co., 
18  Ind.  App.  80,  €3  Am.  St.  Rep.  322. 

Iowa.  —  Home  Ins.  Co.  v.  Holway,  $$  Iowa 
57i>  39  Am.  Rep.  179;  Benton  County  Sav. 
Bank  v.  Boddicker,  105  Iowa  548,  67  Am.  St 
Rep.  310;  Robinson  v.  Larson,  112  Iowa  173. 

Kentucky.  —  Btu-ks  v.  Wonterline,  6  Bush 
(Ky.)  ao;  Woolley  v.  Louisville  Banking  Co., 
81  Ky.  327 ;  Hamilton  v.  Williams,  (Ky.  1897) 
38  S.  W.  Rep.  831 ;  Belleview  Loan,  etc.  Assoc 
V.  Jeckel,  104  Ky.  159;  Deposit  Bank  v.  Heame, 
104  Ky.  819. 

LtHiisiamo,  —  Rensdi  v.  Keenan,  42  La.  Ann. 
419. 

Michigan. —  Denison  v.  Gibson,  34  Mich.  187. 
Minnesota.  —  Traders'  Ins.  Co,  v.  Herber,  67 
Minn.  106;  Powers  Dry-Goods  Co.  v.  Harlin, 
68  Minn.  193,  64  Am.  St  Rep.  460;  Capital 
F.  Ins.  Co.  V.  Watson,  76  Minn.  387,  77  Am. 
St  Rep.  637. 

Mississippi.  —  Graves  v.  Tucker,  10  Smed.  ft 
M.  (Miss.)  22. 

Missouri.  —  Harrison  v.  Lumbermen,  etc, 
Ins.  Co.,  8  Mo.  App.  37. 

Nebraska.  —  Labaree  v.  Klostennaa,  33  Neb. 
130;  Gist  V.  Feitz,  43  Neb.  238. 

New  Mexico.  —  Wells,  etc,  Co.'s  Express  v. 
Walker,  9  N.  Mex.  170. 

New  York.  —  Bostwick  v.  Van  Voorhis,  91 
N.  Y.  353 ;  U.  S.  Life  Ins.  Co.  v.  Salmon,  157 
N.  Y.  682,  affirming  91  Hun  (N.  Y.)  535. 

Ohio.  —  Selser  v.  Brock,  3  Ohio  St  301; 
Commonwealth  Bldg.,  etc,  Co.  v.  Fromlet 
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note  will  be  found  specific  instances  of  matters  held  sufilicient  or  not  sufficient 
to  av(»d  the  contract  of  sriretyship  for  fraud  or  concealment.* 

(It)  igioruMofflMditerorOUlgM,  —  But' where  fraud  is  practiced  by  a  principal 
without  the  knowledge  of  the  creditor,  the  obligation  is  binding  upon  the 
surety,*  nor  can  a  surety  escape  liability  upon  an  obligation  negligently 


Ohio  Dec  184 ;  Dinsmore  v.  TTdball,  34  Ohio 

St.  41 

Pentujivania.  —  Macey  v.  Heger,  195  Pa.  St. 
1^5 ;  Lauer  Brewing  Co.  v.  Riley,  195  Pa.  St. 
449;  Goebri  Brewing  Co.  v.  McLean,  15  Pa. 
Super.  Ct.  38. 

South  Carolina.  —  Wilmington,  etc.,  R.  Co. 
V.  Ling,  18  S.  Car.  116. 

Ttxas.  —  Galbraith  v.  Townsend,  1  Tex.  Civ. 
App.  447;  Trammell  v.  Swan,  ^5  Tex,  473. 

Utah.  —  Jongk  v.  Holbrook,  15  Utah  198,  62 
Am.  St.  Rep.  921. 

yermont.  —  Connectictit  Gen.  L.  Ins.  Co.  v. 
Chase,  fa  Vt  176. 

1.  ZrUeiiM  ir  ly  to  XaintalB  AUa^attOn 

of  Timoi  or  Ooneealmant.  —  In  order  to  maintain 
a  general  allegation  of  conceahneat  and  fraud 
on  the  part  of  the  payee  in  procuring  the  signa- 
ture of  a  surety  to  a  note,  it  must  be  shown 
tkat  the  payee  either  procured  the  surety's 
signature  or  was  present  when  he  signed,  and 
then  misrepresented  or  suppressed  material 
facts  which  he  shoidd  have  truly  disclosed. 
Bulla  r.  WonterKne,  6  Bush  (Ky.)  20.  Ser 
also  Smith  v.  London  First  Nat.  Bank,  107  Ky. 
as?. 

lllir«pr«MDtatlon  on  the  Part  of  CHy  Offletala 

whose  duty  is  to  approve  bonds  of  public  oif  cers 
has  been  held  not  attributable  to  the  ci^  so 
ae  to  release  a  surety  on  such  a  bond.  HaRetts- 
ville  V.  Long,  11  Tex.  Civ.  App.  180. 

Ho&diMlonu*  Ib  tbt  Abwneo  of  Inqnlrr  does 
not  ordimrily  amomit  to  fraud  so  as  to  dis- 
charge a  surety.  Lake  v.  Thomas,  84  Md.  608  ; 
Palatine  Ins.  Co.  r.  Crittenden,  18  Mont  413; 
Hubbard  v.  Fravdl,  12  Lea  (Tenn.)  304; 
Domestic  Sewing  Mach.  Co.  v.  Jackson,  15 
Lea  (Tenn.)  418;  Warren  v.  Branch,  15  W.  Va. 
21.  See  also  the  title  Fraud  and  Deceit,  vol. 
14,  pp.  66,  75. 

6ndit«^  IkUore  to  HbdoM  Ptinal^al'i  IbmI- 
ytnoT  •BWQr.  —  Roper  v.  Sangamon  Lodge 
No.  6,  91  111.  518,  33  Am.  Rep,  60;  Ham  v. 
Greve,  34  Ind.  18.  Both  these  cases  are  stated 
in  the  title  Fraud  and  Deceit,  vol.  14,  p.  79- 
See  atso"  Oregon  Nat.  Bank  v.  Gardtaer,  13 
Wash.  154,  holding  a  creditor''s  failure  to  dis- 
<^se  the  existence  of  a  judgment  against  the 
principal  not  to  be  such  a  concealment  aa  win 
reltease  the  surety. 

OonotaJMBt  of  More  Koral  DoUnqnenqr.—  The 
miaeottdttct  of  an  employee,  the  concealment  of 
which  by  the  employer  will  release  the  guarantor 
or  surety,  must  be  something  mora  than  mere 
moral  delinquency,  and  must  relate  to  the 
particular  service  in  which  the  employee  is  en- 
gaged. La  Rose  v.  Logansport  Nat  Bank,  103 
Ind.  3331  See  also  Pacific  F.  Ins.  Co.  v.  Pacific 
Surety  Co.,  93  Cal.  7 ;  Charlotte,  etc.,  R.  Co.  v. 
Gem,  S9  Ga.  685,  27  Am.  Rep.  403 ;  Ida  County 
Sot.  Bank  v.  Seidensticker,  (Iowa  1902)  93 
N  W.  Rep.  862;  ^tna  Indem'nity  Co.  v, 
Scttroeder,  (N.  Dak.  1903)  95  N.  VT.  Rep.  436; 
Atlat  Bank  v.  Brownelf,  9  R.  I.  168,  11  Am. 


Rep.  231 ;  Wilmington,  etc.,  R.  Co.  v.  Ling,  18 
S.  Car.  116. 

Knowledge  of  mere  irregularities,  although 
they  may  be  serious  and  extensive,  but  which 
fall  short  of  dishonesty  and  crime,  imposes  no 
duty  on  the  obligee  to  disclose  such  knowledge 
to  the  sureties.  Harrisburg  v.  Guiles,  193  Pa. 
St  igi.  See  also  People  p.  Smith,  133  CaL 
70;  Home  Ins.  Co.  v.  Holway,  55  Iowa  571^ 
39  Am.  Rep,  179;  Wade  v.  Mt.  Sterling,  (Ky. 
1896)  33  S.  W.  Rep,  1113;  Tapley  v.  Martin, 
116  Mass,  375  ;  Boreland  v.  Washington  County, 
20  Pa,  St,  1 50 ;  Wayne  v.  Commercial  Nat. 
Bank,  53  Pa.  St.  343 ;  Pittsburg,  etc,  R.  Co.  v. 
Shaeffer,  59  Pa.  St.  350;  Beyerle  v.  Hain,  61 
Pa.  St  226 ;  Farmers',  etc,  Nat  Bank  v. 
Braden,  145  Pa.  St.  473;  Natioual  Bank  ol 
Republic  v.  Rochester  Tumbler  Co.,  172  Pa.  St 
626. 

Ths  PnbUoation  of  TaUe  Beports  of  the  AsMtt 
and  LiablUtlM  of  a  national  bank  (the  report 
being  required  by  statute)  renders  the  bond  of 
a  surety  for  an  employee  void  when  it  is  shown 
that  such  reports  induced  the  surety  to  sign 
the  bond.  But  compare  Graves  v.  Lebanon  Nat 
Bank,  10  Bush  (Ky,)  23,  19  Am.  Rep.  50; 
Ashuelot  Sav.  Bank  v.  Albee,  63  N.  H.  153,  56 
Am.  Rep.  501 ;  Lieberman  v.  Wilmington  First 
Nat  Bank,  2  Penn.  (Del.)  416.  82  Am.  St 
Rep.  414. 

Wbora  Snraty  Ku  Shmt  Xnowledgo  of  the  Faot» 
H  Uie  OhUgoe. —  Court  Vesper  No.  6g  v.  Fries, 
23  Pa.  Super,  Ct.  250.  And  see  the  tiUe  Fbaub 

AK«  Deceit,  vol.  14,  p.  72. 

Kisrepreaenting  the  (egll  XfEeet  of  an  Ocdsr  of 
Arrest  will  not  discbarge  a  surety.  Reed  v. 
Sidener,  3a  Ind.  373. 

When  the  Indnoraunt  to  8f^  U  a  Corrupt  Bar- 
nln,  the  surety  cannot  claim  to  have  been  mb- 
led  thereby.   Graham  v.  Marks,  98  Ga.  67. 

S.  nrand  of  Prinofpal. —  Wallace  v.  Wilder,  13 
Fed.  Rep.  707.  And  tee  the  title  Executobs 
AND  Administbatoks,  voI.  II,  p.  88o. 

Arkansas.  —  Stiewel  v.  American  Surely  Co., 
70  Ark,  513. 

Colorado.  Fisber  V.  Denver  Nat.  Bank,  »» 
Colo.  373. 

Delaware.  —  Liebermai^  v.  Wilmington  First 
Nat  Bank,  a  Penn.  (DeL.)  4^6,  82  Am.  St  R^.. 
414- 

Illinois.  —  Davis    Sewing    Mach.  Co. 
Buckles,  8g  III.  337. 

Indiana.  —  Lucas  v.  Owens,  113  Indt  $21. 

Iowa.  —  Monroe  Bank  v.  Gifford,  73  Iowa  750. 

Kentucky.  —  Sebree  Deposit  Bank  v.  'Chgk, 
105  Ky.  213. 

Massachusetts.  —  New  York  L.  Ina.  Co.  v.. 
Macomber,  169  Mass.  380. 

Mississippi.  —  Graves  v.  Tucker,  10  Smed.  ft. 
M.  (Miss.)  9- 

New  York.  —  Coleman  v.  Bean,  1  Abb.  Add. 
Dec  (N.  Y.)  394 :  Rothschild  A  Frank,  14  N. 
Y.  App.  Div.  399. 

Texat.  —  Garner  v.  McGowen,  37  Tex.  487; 
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signed  by  him,  upon  the  ground  that  he  did  not  read  its  contents  or  have  it 
read  to  lum.^ 

(2)  Forgery  of  Cosurety's  Name.  —  A  surety  may  be  held  liable  to  the 
obligee  of  a  bond  or  the  holder  of  a  promissory  note  although  the  name  of  a 
cosurety  to  the  instrument  is  a  forgery.' 

(3)  Disregarding  Conditions  Imposed  by  Surety  —  ttcning  te  fpNlM  fuiiwt. 
—  When  the  payee  has  notice  that  the  surety  signed  the  obligatioo  for  a 
speci&c  purpose,  he  is  bound  to  apply  it  to  that  purpose,  and  a  diversion 
thereof  to  another  use  releases  the  surety.* 

agnlng  OM  BpaoilUd  Conditloni.  —  When  the  surety's  signature  is  on  specified 
conditions,  as  that  other  signatures  to  the  instrument  are  to  be  secured^  and 
the  instrument  is  delivered  without  such  signatures,  the  obligee  cannot  hold 
him  liable.* 

(4)  Conduct  Waiving  Fraud.  —  The  defense  of  a  surety  on  the  ground  of 
fraudulent  representations  In  procuring  his  signature  to  an  instrument  maybe 
waived  by  the  subsequent  acts  of  the  surety.* 

b.  Duress.  —  Duress  of  the  surety  renders  the  contract  voidable  by  the 
surety,*  but  duress  of  the  principal  does  not  avoid  the  contract  of  the  surety.' 

UK  OonudentioB.  —  A  contract  of  suretyship  to  be  valid  must  be  supported 
by  a  sufficient  consideration,**  of  some  benefit  or  value  either  to  the  principal 


Ril^  c.  Reifert,  <Tex.  Civ.  App.  1895)  32  S. 
W.  Rap.  185. 

See  also  the  titles  Btixs  and  Notes,  voL  4.  p. 
326;  Fbauo  and  Deceit,  vol.  14,  p.  i54- 

L  Wtan  flonty  HegUgvatir  MM  t*  KMd  In- 
■tnuMnt.  —  Metropolitan  Loan  Awoc.  v.  Esche, 
7S  Cal-  $13;  State  v.  Pepper,  31 .  I&d.  76; 
Schmidt  V.  Archer,  113  Incl  365;  SiMing  Gar- 
den Ins.  Co,  V.  Lemmon,  1 17  Iowa  691 ;  Jaycox 
V.  trembly,  42  N.  Y.  App.  Div.  416;  Heek  v. 
Frantz,*i7i  Pa.  St.  633;  Jolwatoa  v.  PatterBon, 
114  Pa.  St  398- 

A.  CMare^'<  Slgaatare  ?orff«i  —  CMr^ia.  — 
Colquitt  V.  Simpson,  78  Ga.  501 ;  Mathis  v. 
Uorgan,  7s  Ga.  si 7*  53  Am.  Rep.  S47. 

Illinois.  —  Stem  v.  People,  los  lU.  S4o. 

Indiama.  —  State  v.  Pepper,  31  ind.  76. 

Kentucky.  — UtW  v.  Sntth.  14  Bush  <Ky.) 
604;  Wheeler  v.  Traders'  Deposit  Btak,  107 
Ky.  653. 

Maine.  —  Franklin  Bank  v.  Stevens,  39  Me. 
53a;  York  CouniT  U.  F.  Ins.  Co.  v.  Brooks,  51 

Me.  506. 

Mis*<mri.  —  State  v.  Hewitt.  72  Mo.  «o3. 

Nebratko.  —  Lombard  v.  Maybetry,  24  Neb. 
674,  8  Am.  St.  Rep.  234;  Kansas  City  Terra- 
Coua  Lomber  Co.  v.  Murptiy,  49  l*Id>.  ^74. 

South  Carolina.  —  Sullivan  v.  Williams,  43  S. 
Car.  489. 

See  also  the  title  Bills  and  Notes;  vol.  4,  p. 
336,  note  I. 

Apart  from  the  negotiaUe  character  of  the 
instrument,  these  holdings  have  been  rested 
■ometimes  on  tke  grouad  that  where  oae  of  two 
nmocsnt  persons  must  suffer  by  a  third  per- 
•ob's  fxvoA,  he  who  reposed  oonfidence  in  tiie 
deceiver  should  be  the  loser.  Stooer  v.  Milli- 
kin,  85  lU.  318.  Sometimes  on  the  principle 
that  a  signatun  as  surety  is  an  implied  asser- 
tion of  tke  genuineness  of  tkose  which  preceded 
it.  York  County  M.  F.  Ins.  Co.  c  Bro<^,  51 
Me.  jo6  (a  case  of  a  bond).  See  alao  Chamber- 
lin  p.  Brewer,  3  Busk  <Ky.)  s6a. 

<k  WksfO  Surety  Bins  tn  fl|wafie  FuyNe.— 
Ham  V.  Grtre,  34  Ind.  18;  Haworth  v.  Crosby, 


(Iowa  1903)  94  N.  W.  Rep.  1098 ;  Sebree  De- 
posit Bank  v.  Clark,  to;  Ky.  21s.   See  also  Ae 

title    ACOOHUODATIOH    PAPEK,    TOl.    I,    p.  379 

et  seq.,  and  infra,  this  title,  Disehargt  of 

Surety. 

Where  one  signs  as  surety  generally  he  will 
be  bound  thereto'  although  the  note  is  jMused  to 
another  than  Ae  payee.  Browning  v.  Fountain, 
I  Dnv.  (Ky.)  14.  See  also  W«H  v.  Northern 
Bank,  14  B.  Mon.  (Ky.)  S83;  Perkins  V.  Ament, 
a  Head  (Tenn.)  no.  And  see  generally  the 
title  Bills  and  Notks,  vol.  4,  p.  aoa. 

4.  Swope  V.  Forney,  17  Ind.  385. 

As  to  the  rules  regulating  negotiable  paper 
signed  on  such  conditions,  see  the  title  Bilu 
AND  Notes,  voL  4,  pp.  205,  206. 

IMm  HgMd  if  a  9aTtAj  with  VMmtullBg 
ttat  tha  MMtpal  tbaSk  ttci,  but  ddivered  wiA- 
ont  such  signature,  do  not  bind  the  surety.  Wil- 
Sams  V.  Ltither,  (Ky.  1895)  30  S.  W.  Rep.  199; 
Yohn  V.  Shumafcer,  5  Pa.  Super.  Ct.  3so. 

0.  Waiver  of  Mtaiis. —  Where  a  surety,  with 
knowledge  of  the  fraudulent  repKsentations  of 
the  maker  and  payee  in  procuring  his  stgnatttve 
to  a  note,  adn  and  obtains  further  time  in 
which  to  pay  it,  he  thereby  waives  the  fraud, 
whether  he  had  knowledge  that  fraud  was  a  de- 
fense in  law  or  not.  Rindskopf  V.  Doman,  38 
Ohio  St.  SI 6.  And  see  generally  title  Fraud 
AMD  Deceit,  vol.  14,  p.  169. 

8.  DursM  of  SoiutyBlnMlf.— State  v.  Brant- 
ley, 37  Ala.  44;  Coffelt  v.  Wise,  62  Ind.  451; 
WilketBon  v.  Hood,  65  Mo.  App.  491.  See  also 
the  title  Ditkess,  vol.  10,  p.  328  et  seq. 

T.  BsxMi  of  Prinetpal  Vo  DeflMia  to  Surety.  — 
Thompson  v.  Buckhannon.  a  J.  J.  Marsh.  (Ky.) 
416;  Oak  V.  Dustin,  70  Me.  23,  1  Am.  St.  Rep. 
281 ;  Springfield  Card  Mfg.  Co.  V.  West,  i  Cush. 
(Mass.)  388.  See  also  the  title  Duress,  vol.  10, 
p.  331.  where  the  question  is  fully  discussed. 

8.  VMWMity  af  OansUoratlon.  —  Davis  v. 
Wells,  104  S.  159;  Jadcson  v.  Jackson,  7 
Ala.  791 ;  Hetherington  v.  Hixon,  46  Ala.  297; 
Cowles  V.  Peck,  55  Conn.  a$t.  3  Am.  St.  ttep. 
44;  Fnrtt,  etc,  Ufg.  Co.  V.  Black,  111  Ittd.  joB; 
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or  surety,  or.  some  detriment  to  the  creditor.*  It  is  an  elementary  principle 
that  where  a  person  contemporaneously  becomes  surety  for  the  debt,  or  for 
the  performance  of  a  duty  of  a  third  person,  the  consideration  is  the  favor 
the  surety  receives  from  a  compliance  with  his  express  or  implied  request  that 
credit  should  be  given  to  the  principal,'  But,  unless  the  promise  be  con- 
temporaneous with  the  original  debt  and  constitute  the  inducement  thereto,' 
it  is  not  binding,  for  the  guaranty  of  a  debt  already  contracted,  without  a 
new  consideration,  is  of  no  forced  An  extension  of  time  for  the  payment  of 


Snyder  v.  Qick,  iis  Ind.  293;  Taylor  v.  Wight- 
man,  51  Iowa  411 ;  Alter  v.  Homor,  33  La.  Ann. 
243;  Kulenkamp  v.  Groff,  71  Mich.  675,  15  Am. 
St.  R^.  283;  Cobb  V.  Page,  17  Pa.  St.  469; 
Allison  V.  Wood,  147  Pa.  St.  197,  30  Am.  St. 
Rep.  726.  See  also  tlie  title  Gvabahtv,  voL  14, 
p.  1 133. 

ContiMt  wOv  8mL  —  The  act  of  sealing  Ae 
instrument  of  suretyship  so  far  expresses  con- 
sideration in  a  legal  sense  as  to  be  deemed  a 
compliance  with  the  statute  of  frau<ls.  Doug- 
lass V.  Howland,  34  Wend.  (N.  Y.)  35.  Sec 
also  Rosenbaum  v.  Gunter,  2  E.  D.  Smith  (N. 
Y.)  415;  Bennett  v.  Pratt,  4  Den.  (N.  Y.) 
275;  McKensie  v.  Farrell,  4  Bosw.  (N.  Y.) 
193. 

OfflaUl  BoaAs  —  Apimral  Iftir  Wlu  and 
WalTsr  of  Vrafsitiire  SolBoitnt  Cimddaimnini. — 

State  V.  Paxton,  (Neb.  1902)  90  N.  W. 
983. 

minre  of  Oonaldaration.  —  One  cannot  as 
surety  be  bound  for  a  debt  which  is  not  due  by 
reason  of  failure  of  consideration  against  the 
principaL   Adams  v.  Cuny,  i  s  I^.  Ann.  485. 

But  it  has  been  held  that  want  or  failure  of 
consideration  on  the  original  contract  on  which 
a  person  is  surety  is  no  defense  as  against  a 
suit  for  contribution  by  a  cosurety  who  has 
paid.  See  Cave  V.  Bums,  6  Ala.  780  (where 
evidence  offered  to  show  the  failure  of  con- 
sideration on  the  original  note  was  excluded,  a 
judgment  having  been  obtained  on  the  note 
which  one  surety  had  been  compelled  to  pay)  ; 
Faurot  v.  Gates,  86  Wis.  575  (where  in  a  case 
between  guarantors  of  a  renewal  natit,  proof  of 
want  of  consideration  !n  the  original  note  was 
held  to  have  been  properly  rejected). 

These  cases  seem  to  announce  a  principle 
(not,  perhaps,  required  in  either  case  by  the 
facts  before  the  court)  which  in  effect  allows 
recovery  for  a  voluntary  payment.    See  the 

titles   CoKTttlBUTION    AND    ExONBKATIOIi,  VOl.  7, 

p.  336 ;  Payment,  vol.  »,  p.  609. 
1.  DiiadYuitag*  to  Ondltw. —  Barnes  v.  Van 

Keuren,  31  Neb.  165 ;  Merchants'  Nat.  Bank  v. 
Ryan,  67  Ohio  St.  448 ;  Conmey  v.  Macfarlane, 
97  Pa.  St.  361- 
B.  Crsdit  to  Prladpal  Sattaisnt  Goniidnratian  — 

Alabama.  —  Darl^  v.  Bemey  Nat.  Bank,  97  Ala. 
643 ;  McAfee  v.  Glen  Mary  Coal,  etc.,  Co.,  97 
Ala.  709;  Turner  v.  Smith,  112  Ala.  334. 

Illinois.  —  Brokaw  v.  Kdsey,  20  111.  303 ; 
Green  v.  Shaw,  66  lit.  App.  74 ;  Hartr  V.  Smith, 
74  III.  App.  194. 

Indiana.  —  Anderson  v.  Meeker,  31  Ind.  245; 
Bingham  v.  Kimball,  33  Ind.  184;  Wheeler  v. 
Barr,  7  Ind.  App.  381  ;  Eppert  v.  Hall,  133  Ind. 
417;  Lackey  v.  BorufF,  152  Ind.  371. 

AfoHM.  —  Hughes  v.  Littlefield,  18  Me.  400. 

liistomrL  —  l^bertson  v.  Eindley,  31  Mo.  384. 


New  York.- — McNat^ht  v.  McClaughry,  42 
N.  Y.  22,  1  Am.  Rep,  487. 

Pennsylvania.  —  Hughes's  Estate,  13  Pa. 
Super.  Ct  240 ;  Court  Vesper  No.  69  v.  Fries, 
22  Pa.  Super.  Ct.  250 ;  Comney  v.  Macfarlaae, 
97  Pa.  St.  361. 

Tfnnetsee.  —  Henderson  v.  Rice,  i  Coldw. 
(Tenn.)  333* 

See  also  the  title  Consideutioh,  vol.  6,  pp. 
687,  7t8. 

3.  Promise  Oontemporaneou  with  Original 
Undartakisg.  —  Fideli^,  etc.,  Co.  v.  Mobile 
County,  124  Ala.  144;  Stroud  v,  Thomas,  139 
Cal.  274,  96  Am.  St.  Rep.  1 1 1 ;  La  Rose  v. 
Logansport  Nat.  Bank,  102  Ind.  332;  Deposit 
Bank  v.  Peak.  (Ky.  1901)  63  S.  W.  Rep.  268. 
See  also  De  Mattos  v.  Jordan,  15  Wash. 
378,  and  the  title  Considebatiok,  voL  6.  p. 
687. 

4.  When  Vsw  Consideration  Ba^olrad  —  Ala- 
bama.—  Anderson  v.  Bellenger,  87  Ala.  334,13 
Am.  St.  Rep.  46;  Savage  V.  Rome  First  Nat. 
Bank,  112  Ala.  508. 

Illinois.  —  Chicago  Sash,  etc.,  Mfg.  Co.  v. 
Haven,  195  111.  474;  Martin  v.  Stubtnngs,  20 
111.  App.  381 ;  Crofnt  v.  Aldrich,  54  tU,  App. 
541. 

Indiana.  —  Owens  v.  Tague,  3  Ind.  App.  245 ; 
Brant  v.  Bamett,  10  Ind.  App.  653 ;  Wipper- 
man  v.  Hardy,  17  Ind.  App.  142;  Ritenour  v. 
Mathews,  42  Ind.  7 ;  Favorite  v.  Stidham,  84 
Ind.  423 ;  Bridges  v.  Blake,  106  Ind.  332 ; 
Brownlee  v.  Lowe,  117  Ind.  420. 

Kentucky.  —  Jackson  v.  Cooper,  (Ky.  1897) 
39  S.  W.  R^.  39. 

Missouri.  —  La  Fayette  Mut  BIdg.  Assoc  v. 
Kleinhoffer,  40  Mo.  App.  388;  Lowenstein  v. 
Soige,  75  Mo,  App.  281. 

Nebraska.  —  Kansas  Mfg.  Co.  v.  Gandy,  ti 
Neb.  448,  38  Am.  Rep.  370;  Barnes  v.  Van 
Keuren,  31  Neb.  165. 

Pennsylvania.  —  Altoona  Second  Nat.  Bank 
V.  Dunn,  151  Pa.  St.  228,  31  Am.  St.  Rep.  743; 
.  Dunbar  v.  Fleisher,  137  Pa.  St  85. 

Texas.  — Simmanfi  v.  Famsworth,  CTex.Qv. 
App.  1893}  34  S.  W.  Rep.  541. 

See  further  the  title  Guakahty,  vol.  14.  p. 
II3S. 

It  is  no  defense  to  a  surety  that  he  signed  a 
note  after  it  was  delivered  to  the  payee,  and 
that  it  was  therefore,  without  consideration,  the 
payee  having  accepted  the  note  on  condition 
that  the  surety  should  sign  it.  Deposit  Bank 
V.  Peak,  (Ky.  1901)  63  S.  W.  Rep.  368. 

Waiving  Discharge  by  Alteration  of  InstnuBMt 
—  ITo  Hew  Consideration  Hecessary.  —  Owens  v. 
Tague,  3  Ind.  App.  245.  See  also  Pelton  v. 
Prescott,  13  Iowa  567,  and  generally  the  title 
Altebation  of  Instbumbnts,  vol.  2,  p.  359 
el  seq. 
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a  debt,*  a  renewal  of  a  note  for  the  same  debt,*  or  forbearance  by  the  creditor 
to  enforce  legal  rights,*  are  sufficient  considerations  for  a  contract  of  suretyship. 

11.  Termination  of  Belationship  —  a.  On  Notice,  —  A  surety  who  has 
signed  a  contract  of  suretyship  cannot  ordinarily,  and  before  the  breach  of 
the  contract,  by  giving  notice,  terminate  his  suretyship  or  escape  future  lia- 
bility for  his  principal,  unless  a  stipulation  to  that  effect  appears  in  the 
contract.*  But  it  nas  been  held  that  a  surety  may  revoke  his  principal's 
authority  at  any  time  before  the  obligation  is  delivered." 

b.  On  Default  of  Principal.  —  When  the  principal  has  made  such  a 
default  as  constitutes  a  breach  of  his  contract,  the  surety  may  require  its 
determination  and  confine  his  indebtedness  to  the  damages  then  recoverable.* 

c.  Effect  of  Death  of  Surety.  —  Whether  and  to  what  extent  the 
engagement  of  a  surety  is  enforceable  a^inst  his  estate  after  his  death,  and 
the  effect  of  the  contract  as  being  joint  or  joint  and  several  in  form,  have  been 
considered  elsewhere.' 

12.  Sstoppel  of  Surety.  —  The  recitals  in  a  bond  estop  both  principal  and 
surety  to  deny  any  fact  recited  therein.*'  Sureties  on  a  judicial  bond  are 
estopped  from  denying  the  jurisdiction  of  the  court  in  which  the  bond  was 
entered.*  Signing  as  surety  a  bond  given  by  a  corporation  estops  the  surety 
from  denying  either  the  existence  of  the  corporation  **  or  its  authority  to 
make  the  bona.*' 

13.  Fartionlar  Statutory  Beqnirementt  —  a.  Generally.  —  Statutes  fre- 
quently make  provision  for  the  form  and  sufficiency  of  statutory  and  official 
bonds.   The  general  nature  and  effect  of  these  provisions  have  been  discussed 

^1a^ur}if>r^  in  fhie  u7rti*lr  'S 


elsewhere  in  this  work. ' 

1.  Eztoislon  of  Haw  of  Fftnuat.  — Aultman, 
etc.,  Co.  V.  Gorham,  87  MioL  333;  Hooper  v. 
Pike,  70  Minn.  84,  68  Am.  St.  Rep.  513 ;  Grandy 
V.  Cami^wll,  78  Mo.  App.  soa;  Willitmson  v. 
Cline,  40  W.  Va.  194.   See  also  the  titles  Coh- 

SIDEKATION,  TOl.  6,  p.  746;  GUABANTY,  ToL  I4, 
p.  II35- 

2,  Btnawalof  ObUgmtloiL  —  Stroud  v.  Thomas, 
139  Cal.  374,  96  Am.  St  Rep.  iii;  Hancock 
First  Nat  Bank  v.  Johnson,  (Mich.  1903)  95 
N.  W.  Rep.  975:  Bell  v.  Boy^,  76  Tex.  133* 
following  Boyd  v.  Bell,  69  Tex.  735 ;  William- 
son V.  Cline,  40  W.  Va.  194. 

8.  ForbsanAM  to  Sae.  —  Davis  v.  National 
Surety  Co.,  139  Cal.  333 ;  Wylie  v.  Dickenson, 
so  III.  App.  633;  Cooper  v.  Jackson,  (Ky. 
1900)  57  S.  W.  Rep.  254;  Howard  v.  Law- 
rence, (Ky.  1901)  63  S.  W.  Rep.  589;  Hannay 
v.  Moody,  (Tex.  Civ.  App.  1903)  71  S.  W.  R^ 
335 ;  Williamson  v.  Cline,  40  W.  Va.  194  (for- 
bearance for  ringle  day).  See  alio  ^  title 
CoNSiBEBATiON,  vo).  6,  p.  742  et  ttq. 

Forbaanaoe  and  BelMse  of  Othv  SantiM  as 
Consideration. —  Jackson  v.  Cooper,  (Ky.  1897) 
39  S.  W.  Rep.  39.  See  also  Bornis  v.  Davis, 
67  Mo.  App,  310. 

4.  Soratj  Cannot  Boroke  Contrast  Bofbro  Aroaek 
Without  Btipnlatlon.  ~~  Hough  v.  Warr,  1  C  ft 
P.  151,  ti  E.  C.  L.  350;  Calvert  v.  Gordon,  t 
M.  A  R.  497.  7  B.  ft  C.  809.  14  E.  C  L.  135; 
Gordon  v.  Calvert,  a  Sim.  3S3 :  Calvert  v.  Gor- 
don, 3  M.  ft  R.  T34 ;  Hunt  v.  Roberts,  45  N.  Y. 
691. 

6.  Ti.vf  Bevoke  Bsfere  Bond  Dsllvorod.  —  Pax- 
ton  V.  State,  59  Neb.  460,  80  Am.  St.  Rep.  689, 
citing  State  v.  Dunn,  11  La.  Ann.  550;  Lach- 
msn  v.  Block.  (La.  1894)  i5  So.  Rep.  649. 

6,  IMisaltotMiMlpaL— Jeudevtne  v.  Rose, 
36  Mich.  54;  Emery  v.  Baits,  94  N.  Y.  408; 
Hunt  V.  Roberts,  45  N.  Y.  691. 


T.  See  infra,  this  title,  IH.  i.  g.  Death  of 
Surety,  and  the  titlea  Bonds,  vol.  4,  p.  638 
et  seq.;  Debts  or  Decedents,  vol.  8,  pp.  1010, 
1013.  See  also  the  titles  Bills  akd  Notes, 
vol.  4,  p.  1113;  Guaranty,  vol.  14,  p.  1160. 

8.  See  infra,  this  title,  HL  5.  Estoppel  of 
Surety,  and  the  title  Recitals,  vol.  34,  p.  67. 
See  also  the  title  Intoxicating  Liquoss,  vol. 
17,  p.  378. 

9.  Harbaugh  v.  Albertson,  103  Ind.  69;  Pan- 
nil]  V.  Calloway,  78  Va.  387;  Franklin  V.  De- 
priest,  13  Gratt.  (Va.)  257.  But  see  Didran- 
son  V.  State,  20  Neb.  72. 

10.  Father  Mathew  Young  Men's  Total  Ab- 
stinence,  etc.,  Soc.  v.  Fitzwilliams,  84  Mo.  406 ; 
Singer  Mfg.  Co.  v.  Bennett,  28  W.  Va.  16.  See 
also  the  title  De  Facto  Corporations,  vol.  8, 
p.  769. 

11.  Simons  v.  Steele,  36  N.  H.  73 ;  Remsen  v. 
Graves,  41  N.  Y.  471 ;  Wayne  v.  Commercial 
Nat  Bank,  53  Pa.  St  343.  See  also  Indian- 
apolis V.  Skeen,  17  Ind.  628;  Wilson  v.  Monti- 
cello,  85  Ind.  10 ;  Denison  Vf  Gibson,  24  Mich. 
187. 

IS.  See  the  title  Bonds,  vol.  4,  p.  618,  es- 
pecially at  p.  667  et  seq.    And  see  the  titles 

FORTHCOHING  AND  DELIVERY  BONDS,  Vol.   1 3,  p. 

1139;  Executors  and  Aduihistrators,  vc'.ii, 
p.  S63;  Intoxicatihg  LiguoRS,  voL  17,  p.  373; 
and  oliler  specific  titles. 

FxotUod  fiir  aokoowlodtrmsnt.  —  See  the  title 
Bonds,  vol.  4,  p.  669,  and  the  following  cases: 
Brown  v.  State,  76  Ind.  214 ;  State  v.  Minton, 
49  Iowa  591 ;  McLean  v.  Buchanan,  8  Jones  L. 
(53  N,  Car.)  444 ;  Buford  v.  Cox,  3  Lea 
(Tenn.)  518;  Amis  v.  Marks,  3  Lea  (Tenn.) 
568;  Miller  v.  Moore.  3  Humph.  (Tenn.)  421. 

BwMWdlBf  Bonds  —  Boqninment  Xerel;  Dfno* 
torf.  —  See  the  title  Bonds,  vol.  4,  p.  669.  See 
also  State  V.  Honston,  t  Harr.  (Dd.)  330; 
447  Volnae  XXVII. 
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b.  Defective  Statutory  Bonds  Enforceable.  —  While  a  contract  of 
suretyship  itself,  made  pursuant  to  a  statute,  may  be  void  for  some  failure  to 
comply  with  the  statutory  terms,  the  bond  made  pursuant  to  such  statute 
nevertheless  may  be  enforced  as  a  common-law  bond*  as  it  derives  force  from 
its  provisions  rather  than  from  any  statute.' 

c.  Number  and  Residence  of  Sureties.  — The  contract  of  suretyship 


Bryan  v.  Glass,  2  Humph.  (Tenn.)  390;  Barnes 
V.  White,  2  Swan  (Tenn.)  442;  Wright  v. 
Leath,  24  Tex.  34 ;  Poer  v.  Brown,  24  Tex.  34 ; 
Calwdl  V.  Com.,  17  Gratt.  (Va.)  39i< 

ProTillon  fhAt  SoratlM  Slull  ^uttfr.  — See  the 
title  Bonds,  toI.  4,  p.  670. 

Hebruka.  —  Th*  Oovernor  may  approve  bonds 
of  state  and  district  officers,  but  has  no  authori^ 
to  bind  the  state  by  their  acceptance.  Paxton 
f.  State,  59  Neb.  460,  80  Am.  St.  Rep.  689. 

1.  Eikforoed  aa  Common-IaT  Bondi.  —  Kiessig 
V.  AllspBUgb.  99  Cal.  452;  Summerton  v.  Han-- 
■on,  117  Cal  ;  Union  Sheet  Metal  Works  o. 
Dodge,  129  Cal.  390;  People's  Lumber  Co.  v. 
Gillard,  136  Cal.  55 ;  Justices  v.  Wynn,  Dudley 
(Ga.)  S3;  Faurote  v.  State,  no  Ind.  463;  Hart 
V  State,  120  Ind.  83;  Quimby  v.  Adams,  11 
Me.  332;  Harris  v.  Hanson,  11  Me.  243;  Ren- 
ville County  V.  Gray,  61  Minn,  242;  Hobokeo 
V.  Evans,  31  N.  J.  L.  342.  See  also  the  title 
Sheriffs  and  Constabi^,  vol.  25,  p.  666. 

UbmM  OUigatiM  of  Itremh^  for  deputy 
United  States  revenue  collector  enforced. 
Schuster  v.  Weissman,  63  Mo.  552. 

totatory  Bonds  Xaforeed  aa  Gommon-law  Bofkds 
—  United  States.  —  Farrar  v.  U.  S.,  s  Pet  (U. 
S.)  373;  U.  S.  V.  Bradley,  10  Pet.  (U.  S.)  343; 
U.  S.  V.  Brown,  Gilp.  (U.  S.)  155;  Moses  v. 
V.  S.,  166  U.  S.  571. 

Alabama.  —  ArmstroOK  v.  State,  Minor  <AJa.) 
160;  Harris  v.  Bradford,  4  Ala.  S14;  Bagfv  v. 
Chandler,  9  Ala.  770;  Burnett  v.  Nesmitb,  6» 
Ala.  261. 

Arkansas.  —  State  r.  Wood,  51  Arte,  305. 

California.  —  People  v.  Breyfogle,  17  Cal. 
504;  Dorsey  v.  Smith,  28  Cal.  21. 

Delaware.  —  State  v.  Layton,  4  Harr.  (Del.) 
51a. 

District  of  Columbia.  —  District  of  Columbia 
p.  Wassaman,  4  Mackey  (D.  C.)  3^8. 

Idaho.  —  People  v.  Slocum,  t  Idaho  6s. 

Illinois.  —  Barnes  v.  Broolnnan.  107  111,  317; 
People  V.  Shannon,  10  III.  App,  364;  People  v. 
Pace,  57  111.  App.  674. 

Indiana.  —  Graham  v.  State,  66  Ind,  386 ; 
State  V.  McGill,  15  Ind.  App.  289. 

lotva.  —  Charles  v.  Haskins,  ri  Iowa  329,  77 
Am.  Dec  148;  State  v.  Henderson,  40  lowa 
342;   Walters-Cates  v.   Wilkinson,   ga  Iowa 

139. 

Kansas.  —  McCracken  v.  Todd,  i  Kan.  148. 

Kentucky.  —  Johnson  v.  Gwathney,  a  Bibb 
(Ky.)  186,  4  Am.  Dec.  694;  Justices  v.  Bartlett, 
5  B.  Mon.  (Ky.)  195. 

Maine.  —  Potter  v.  Titcomb,  7  Me.  319;  Lord 
V.  Lancey,  21  Me.  468. 

Maryland.  —  Young  v.  State,  7  Gill  &  }.  (Md.) 
353 ;  Frownfcltcr  v.  State,  66  Md.  80. 

Massachusetts.  —  Sweetser  v.  Hay,  2  Gray 
(Mass.)  49. 

Michigan.  —  Bay  County  v.  Brock,  44  Mich. 
45- 

Missistippi,  —  Tu<^  o.  Hart,  33  Miss.  548^ 


Matthews  v.  Lee,  25  Miss.  417;  Summers  v. 
Poote,  38  Miss.  671. 

Missot^.  —  State  v.  Thomas,  17  Mo.  503; 
State  V.  Miserez,  64  Mo,  596 ;  Wimpey  v.  Evans, 
S4  Mo.  144 ;  State  v.  Horn,  94  Mo.  163, 

Montana. — JefFerson  County  v.  Linebei^er, 

3  Mont.  231,  35  Am.  Rep.  462. 

Nebraska.  —  Huffman  V.  Koppelkom,  B  Neb. 
344 ;  Kopplekom  v.  Huffman,  12  Neb.  95 ; 
Thomas  v.  Hinkley,  19  Neb.  324;  Valley  County 
V.  Robinson, '32  Neb.  256;  Riggs  v.  Miller,  34 
Neb.  666 ;  Stoner  v.  Keith  County,  48  Nd).  279 ; 
Perkins  Coun^  v.  MiUer,  55  Neb.  141 ;  Clark 
V.  Douglas,  58  Neb.  571. 

Nevada.  —  State  v.  Rhoades,  6  Nev.  353. 

New  Hampshire.  —  Horn  v,  Whittier,  6  N. 
H.  88. 

New  Jersey.  —  Smith  v.  Allen,  i  N.  J.  Eq. 
43,  81  Am.  Dec  33. 

New  yofjfe.  —  Warren  v.  Philips,  30  Barb.  (N. 
Y.)  646;  Allegany  County  v.  Van  Campen,  3 
Wend.  (N.  Y.)  48;  Skellinger  v.  Yendes,  12 
Wend.  (N.  Y.)  306 ;  Horton  v.  Parsons,  37  Hun 
(N.  Y.)  42;  Board  of  Education  v.  Fonda,  77 
N.  Y.  350;  Sutherland  v.  Carr,  85  N.  Y.  105; 
Titus  V.  Fairchild,  49  N.  Y.  Super.  Ct.  21 1. 

North  Carolina.  —  Governor  v.  Matlock,  2 
Hawks  (9  N.  Car.)  366;  White  ».  Miller,  3  Dev. 

6  B.  L.  (20  N.  Car.)  55 ;  Governor  v.  Montfort, 

1  Ired.  L.  (23  N.  Car.)  155 ;  Sute  v.  McAlpin. 

4  Ired.  L.  (26  N.  Car.)  140 ;  Reid  v.  Humphreys, 

7  Jones  L.  (52  N.  Car.)  258;  Board  of  Com'rs 
V.  Sutton,  120  N.  Car.  298. 

Ohio.  —  Barrett  v.  Reed,  2  Ohio  409 ;  State 
V.  Findley,  10  Ohio  51 ;  Cresweli  v.  Nnbitt,  16 
Ohio  St.  35;  Place  v.  Taylor,  22  Ohio  SL  317; 
Kelly  V.  State,  25  Ohio  St.  567. 

Oklahoma.  —  Lowe  v.  Guthrie,  4  Okla.  287. 

Oregon,  —  Hume  v.  Kelly,  28  Oregon  398. 

Pennsytvattta.  —  Com.  v.  Lamb,  i  W.  &  S. 
(Pa.)  361. 

South  Carolina.  —  Treasurers  v.  Bates,  3 
Bailey  L.  (S.  Car.)  362 ;  State  v.  Toomer,  7 
Rich.  L,  (S.  Car.)  216;  Stevens  V.  Treasurers, 

2  McCord  L.  (S.  Car.)  107. 

South  Dakota.  —  Custer  County  v.  Albien,  7 
S.  Dak.  482. 

Tennessee.  —  Polk  v.  Plummer,  2  Humph. 
(Tenn.)  500,  37  Am.  Dec.  566 ;  Miller  v.  Moore, 

3  Humph.  (Tenn.)  431 ;  Cannon  v.  Hollis,  4 
Humph.  (Tenn.)  334 ;  Kincaiinon  v.  Carroll, 
9  Yerff.  (Tenn.)  11,  30  Am.  Dec,  391  ;  McLean 
V.  State,  8  Heisk.  (Tenn.)  2z ;  Maddox  v. 
Shacklett,  (Tenn.  Ch.  1895)  36  S.  W.  Rep. 
731 ;  State  v.  Witherspoon,  9  Humph.  (Tenn.) 
394;  Findley  v.  Tipton,  4  Hayw.  (Tenn.)  216. 

Texas.  —  Smith  w.  Wingate,  61  Tex.  54. 

West  ^tr^'nia.  —  State  v.  McGuire,  46  W. 
Va.  338,  76  Am.  St.  Rep.  832. 

Wisconsin.  —  Jefferson  County  v.  Jones,  19 
Wis.  51  ;  Lewis  v.  Stout,  22  Wis.  234. 

See  also  the  title  Bonds,  vol.  4,  p.  673  et  seq., 
for  many  cases  and  illustrations. 
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should  conform  substantially  to  statutory  requirements  in  respect  to  the  num- 
ber of  sureties  required  on  the  bond.*  This  condition,  however^  may  be 
waived  by  the  surety.*  In  Ohio  sureties  on  appeal  bonds  who  are  sufficient 
in  other  respects  are  not  required  to  be  residents  of  the  county  where  the 
undertaking  is  to  be  given.* 

d.  Approval  of  Official  Bonds.  —  The  settled  rule,  in  the  absence  of 
statutory  provision,  is  that  failure  of  the  proper  officers  to  approve  an  official 
bond  wUl  not  invalidate  it  nor  release  the  sureties  from  their  liability  thereon ;  ^ 
the  approval  of  a  statutory  bond  not  being,  primarily,  for  the  benefit  of  the 
principal  obligor  or  the  sureties  so  much  as  the  protection  of  the  obligee." 

ThM  VMt  that  a  Boad  Em  Hot  Bmb  ApproTad  in  accordance  with  law  may  be  cured 
by  subsequent  legislation.* 

e.  Time  of  Giving  Bond  Prescribed.  —  The  sureties  on  an  official  bond 
given  after  the  time  prescribed  by  statute  are  liable  for  the  defaults  of  the 
officer  continuing  in  office  after  the  giving  of  such  bond,'  notwithstanding 
the  statute  also  declares  that  on  failure  to  file  the  bond  the  office  shall  be 
declared  vacant.^   Likewise  the  sureties  are  held  to  be  liable  in  jurisdictions 


1.  IMBtory  Baqoirenwnti  aa  to  Vninbar  of 

•mdM.  —  Cutler  V.  Roberts,  7  Neb.  4,  29  Am. 
Rep,  371.  See  also  the  title  Bonds,  vol.  4.  P- 
668.  And  see  Exbcutobs  and  Aduinistratoss, 
vol.  II,  p.  875,  and  other  specific  titles. 

S.  Dore  v.  Covey,  13  Cal.  502;  Murdock  v. 
Brooks,  38  Cal.  596 ;  Heater  v,  Pearce,  59  Neb. 
583;  Cutler  V.  'Rnhcria,  7  Neb.  4,  29  Am.  Rep. 
37t;  Gray  v.  School  Dist,  35  N^.  438. 

S.  Buahong  v.  Graham,  3  Ohio  Ctr.  Dec.  464- 

4.  Approval  Mot  ZiMtial  to  Offldal  Bonds  — 
United  States.  — \J.  S.  Bank  v,  Dandridgc,  is 
Wheat.  (U.  S.)  64.  Compare  Postmaster  Gen. 
V.  Norvell,  Gilp.  (U.  S.)  107. 

Arkansas.  —  Taylor  v.  Auditor,  a  Ark.  174. 

California.  —  People  v.  Evans,  29  Cal.  439 ; 
People  V.  Huson.  78  Cal.  154.  Compart  People 
t>.  Kneeland.  31  Cal.  288. 

Colorado. — -Irwin  v.  Crook,  17  Colo.  16. 

Illinois.  —  Waldo  v.  Averett,  a  III  487 ;  Corn- 
stock  V.  Gage,  9t  III.  328. 

Indiana.  —  Clark  v.  State,  7  Blackf.  (Ind.) 
570;  Marshall  v.  State,  8  Blackf.  (Ind.)  i6s; 
State  V.  Blair,  3a  Ind.  313;  Mowbray  v.  State, 
88  Ind.  304. 

Iowa.  —  Moore  v.  McKinl^,  60  Iowa  367. 

Ktnliickj.  —  Combs  v.  Breathitt  County,  (Ky. 
1896)  38  S.  W.  Rep.  138. 

Louisiana.  —  Police  Jury  v.  Haw,  2  La.  47, 
30  Am.  Dec.  294;  Elain  v.  Barr,  14  La.  Ann. 
683;  School  Directors  v.  Judice,  39  La.  Ann. 
896. 

Maryland.  —  Burgess  v.  Lloyd,  7  Md.  1 78, 
Compare  Milbum  v.  State,  t  Md.  i ;  Bruce  v. 
State,  II  Gill  ft  J.  (Md.)  38a:  Sute  v.  Jarrett, 
17  Md.  309. 

MatsachiuotU.  —  'Barflett  v.  Willis,  3  Mass. 
86. 

Miclugon.  —  Evart  v.  Postal,  86  Mich.  335. 
Comport  CMamnr  v.  Port  Huron,  47  Mich. 
585. 

Mississippi.  —  McCroaky  v.  Rigga,  9  Smed.  ft 
M.  (Miss.)  107. 

if jDwrf.  —  Gathwright  v.  Callaway  County, 
10  Mo.  663. 

Nebraska.  — UoH  County  V.  Scott,  53  Nd>. 
176;  Philadelphia  Fire  Assoc.  v.  Ruby,  60  Neb. 
fi6,  reversing  58  Neb.  730. 

fina  Korifc.— 't>ought7  v,  Hope,  3  Deo.  (N. 


Y.)  253  ;  McCoy  v.  Curtice,  9  Wend.  (N.  Y.)  17, 
34  Am.  Dec.  113;  Downing  v.  Rugar,  31  Wend. 
(N.  Y.)  179,  34  Am.  Dec.  333 ;  Yates  v.  Russell, 
17  Johns.  (N.  Y.)  468;  Warren  v.  Philips,  30 
Baib.  (N.  Y.)  646. 

North  Carolina.  — State  V.  McAlpin,  4  Ired. 
L.  (36  N.  Car.)  140;  State  v.  Perkins,  10  Ired. 
L.  (33  N.  Car.)  333;  Battle  v.  Baird,  118  N. 
Car.  854. 

Ohio.  —  Westeriiaven  v.  Clive,  5  Ohio  136; 
Place  V.  Taylor,  33  Ohio  St  317;  Kelly  v. 
State,  25  Ohio  St.  567- 

Oregon.  —  Portland  v,  Besser,  10  Oregon  345/ 

Pennsylvania.  —  Young  v.  Com.,  6  Binn. 
(Pa.)  87;  McBride  v.  Com.,  3  Watts  (Pa.) 
448;  Com.  V.  Ross,  5  Pa.  Co.  Ct.  593;  Mus- 
selman  v.  Com.,  7  Pa.  St.  340. 

South  Carolina.  — StewoM  v.  Treasurers,  3 
McCord  L.  (S.  Car.)  107. 

Tennessee.  —  Goodnim  v.  Carroll,  a  Humph. 
(Tenn.)  490,  37  Am.  Dec.  564. 

Wisconsin.  —  Omro  v.  Kaime,  39  Wis.  468. 

Sec  also  the  title  Bonds,  vol.  4,  p.  670. 

5.  Appoval  Is  for  Proisetion  <^  ObllgM.  — 
People  V.  Edwards,  9  Cal.  286 ;  Irwin  v.  Crook, 
17  Colo.  16;  State  v.  Blair,  33  Ind,  313;  Mow^ 
bray  v.  State,  88  Ind.  324- 

6.  Sute  V.  Pool,  5  Ired.  L.  (37  N.  Car.)  105. 

7.  Bnrstlas  Liable  on  Bond  TUsd  Aft«r  Statutory 
Tims.  —  McElhanon  v.  Washington  County  Ct., 
54  111.  163 ;  Chicago  v.  Gage,  95  111.  593,  35  Am. 
Rep.  182;  Cawley  v.  People,  95  111.  349;  State 
V.  Porter,  7  Ind.  204 ;  Milbum  v.  State,  i  Md. 
I ;  Williams  v.  School  Dist.  No.  t,  31  Pick. 
(Mass.)  75,  ti  Am.  Dee. '146;  Dumphy  v.  Peo- 
ple, 25  Mich,  to;  Sute  v.  Lansing,  46  Ndi. 
514;  McFarlane  v.  Howell,  16  Tex.  Gv.  App. 
346 1  Weston  V.  Sprague,  54  Vt.  396. 

8.  Alabama.  —  Sprowl  v.  Lawrence,  33  Ala. 
674. 

Georgia.  —  Bassett  v.  Governor,  11  Ga.  307. 

Illinois.  —  Aahkum  v.  Lake,  13  111.  App.  25. 

Indiana.  —  Middleton  v.  Sute,  120  Ind.  166. 

Kentucky.  —  Ferguson  v.  Landram,  5  Bn^ 
(Ky.)  237,  96  Am.  Dec.  350. 

Lo»isiana.  —  Police  Jury  v.  Brookshier,  31 
La.  Ann.  736. 

Maryland- ^yfA\9n  v.  Sute,  i  Gill  (Md.) 
30a. 
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where  the  statutes  provide  that  failure  to  file  the  bond  within  the  prescribed 
time  creates  a  vacancy  in  the  office.* 

m  Biesn  An  Bsnoin  as  Bitwuv  Bobett  avs  Cbxbitob  ok  Thibd 
PiBMW — 1.  Liabilities  of  Bwety  —  a.  As  Dependent  ON  Construction  OF 

Contract  —  (i)  Rules  of  Construction.  —  The  rules  governing  the  construction 
of  the  obligation  of  a  surety  are  not  different  from  those  which  are  applicable 
in  the  interpretation  ot  other  written  agreements ;  and  courts  may  resort  to  the 
same  aids,  and  will  invoke  the  canons  of  interpretation,  which  apply  to  other 
contracts.*  The  terms  used  are  to  have  a  reasonable  interQretation,  according 
to  the  intent  of  the  parties,  as  disclosed  by  the  instrument  read  in  the  l^h^  of 
surrounding  circumstances,  and  the  purposes  for  which  it  was  made.'  Where 
the  terms  of  the  undertaking  are  ambiguous,  the  courts  will  look  to  the 
recitals,  the  subject-matter,  and  the  surrounding  circumstances,  and  therefrom 
determine  its  scope  and  object ;  *  and  when  the  terms  will  admit  of  more  senses 
than  one,  the  promise  is  to  be  construed  in  that  sense  in  which  the  promisor 


Mississippi.  —  State  v.  Cooper,  53  Miss. 
615. 

Mfissouri.  —  Misdwippi  Cbitn^  v.  Jackson,  51 
Mo.  23- 

Nebraska.  —  Holt  County  v.  Scott,  53  Neb. 
176;  Blaco  V.  State,  58  NA.  557;  Paxton  v. 
State,  59  Nd[>.  460,  60  Am.  St.  Rep.  689. 
Nevada.  —  State  v.  Rhoades,  6  Ner.  353. 
New  Jersey,  —  Hoboken  v.  Harrison.  30  N. 
7.  L.  73. 

New  York.  —  Oleas  v.  King.  116  N.  Y.  355; 
Dutton  V.  Kelsej,  a  Wend.  (N.  Y.)  61$. 

Ohio.  —  Westerhaven  v.  Cltve,  5  Ohio  136. 
1   Ptwtuylvama.  —  Com.  v.  Philadelphia,  27  Pa. 
St.  497 ;   Com.   V.  Stambaugh,   164   Pa.  St. 
'437. 

SoMth  Carolina.  —  State  v.  Toomer,  7  Rich. 
L.  (S.  Car.)  316. 

Tennessee. — Chandler  v.  State,  1  Lea  (Tenn.) 
396. 

TeMts.  —  Morris  v.  'State,  47  Tex.  583 ;  Swan 
V.  State,  48  Tex.  lao. 

rwymto.  —  Monteith  v.  Com.,  15  Gratt  (Va.) 

172. 

rruc<HM<n.  —  State  v.  Senthwlek,  13  Wis. 

365. 

Contra.  —  But  tt  has  been  held  that  where  a 
statute  prescribes  that  an  officer  shall  hold  until 
his  snccessor  is  elected  and  qualified,  and  re- 
quires him  to  qualify  within  a  specified  time, 
and  that  on  his  failure  to  do  so  the  office  shall 
be  declared  vacant,  such  statute  is  mandatory 
and  not  directory,  and  that  delivery  of  a  bond 
after  such  time  is  ineflfectual  to  give  the  bond 
validity,  as  the  officer  remains  in  office  and  dis- 
charges the  fimctions  by  virtue  of  his  first  elec- 
tion. Archer  v.  State,  74  Md.  443,  a8  Am.  St. 
Rep.  361,  overrtUing  McPherson  v.  Leonard,  ag 
Md.  377. 

1.  People  V.  Percells,  8  111.  59 ;  Kelly  v.  State, 
35  Ohio  St.  567.  See  also  the  tide  Ptnuc 
Officers,  vol.  23,  p.  362. 

S.  Conatruttd  as  Other  OontrMti.  —  Vann  v. 
Lnnsford,  91  Ala.  576;  Ramsay  v.  People,  97 
IlL.App.  383,  affirmed  197  111.  573,  90  Am.  St. 
Rep.  177;  Ewen  v.  Wilbor,  99  111.  App.  133; 
Duolop  V.  Wilson  Sewing  Mach.  Co..  ,81  III. 
496 ;  Bosh  Wine,  etc.,  Co.  v.  Wolff,  48  La.  Ann. 
918;  Beers  v.  Wolf,  116  Mo.  184;  N,  K.  Pair- 
bank  Co.  V.  American  Bonding,  etc.,  Co.,  97  Mo. 
App.  305';  Gamble  v.  Cuneo,  at  N.  Y.  App.  Div. 
413,  affirmed  162  N,  Y.  C34;  Walsh  v.  Miller,  51 


Ohio  St.  462;  Pelzer  v.  Steadnun,  32  S.  Car. 
388. 

A  BallnMA  Orgulutfoa  Bond  was  held  to  in- 
clude condemnatioo  proceedings  and  n^otia'- 
tions.  St  Paul  Tide,  etc.,  Co.  v.  Sabin,  iit 

Wis.  105. 

8.  SsaMBabla  Intaipretatlm.  —  McDonald  v. 
Harris,  75  III.  App.  ili ;  Weir  Plow  Co.  v. 
Walmsley,  110  Ind.  243.  And  see  generally 
the  title  Ihtebprbtatiok  and  CoNBTftvcrioit, 
vol.  17,  p.  iS. 

•nrstlM  Ml  Cmtraeton'  BmAi  —  United  States. 
—  U.  S.  V.  Rundle,  (C.  C.  A.)  107  Fed.  Rep.  339 ; 
Citizens'  Trust,  etc.,  Co.  v.  Zane,  113  Fed.  Rep. 
596,  affirmed  Zane  v.  Citizens'  Trust,  etc.,  Co., 
(C.  C.  A.)  ri7  Fed.  Rep.  814. 

Alabama.  —  Fidelia,  etc,  Co.  v.  R«d)ertson, 
i3<i  Ala.  379;  Amfrican  Surety  Co.  v.  U.  S., 
137  Ala.  349- 

Coft/orNML  —  Ernest  v.  Cummtngs,  ss  CaL 
179. 

/Wfi(?M.  —  Sterling  v.  Wolf,   163  lU. 
oMrming  61  IlL  App.  515;  Finney  v.  Condon, 

86  III.  78- 

Indiana. —  iKinlap  v.  Eden,  15  Ind.  App. 
575;  Sullivan  v.  Cluggage,  31  Ind.  App.  667; 
Brown  v.  Markland,  33  Ind.  App.  653 ;  Green- 
field Lumber,  etc.,  Co.  v.  Parker,  159  lad.  573. 

Iowa.  —  Wells  v.  Kavanagh,  70  Iowa  519; 
Tutde  V.  Independent  Sdiool  DisL,  6s  Iowa 
4". 

Aftc^oM.     People  v.  Sheehan,  118  MidL 

539- 

Missouri. —  Leavel  v.  Porter,  53  Mo.  App. 

633. 

Nebraska.  —  Comstock  v.  Cameron,  41  Nd}. 
814;  King  If.  Murphy.  49  Neb.  670. 

New  Jersey. —  WOek  v.  Habsdimitt  Udg. 
etc,  Co.,  61  N.  J.  L.  57. 

Near  York.  —  Vem  Yoit  v.  Crawford,  in  N. 
Y.  638;  Buffalo  Cement  Co.  v.  McNaughton, 
90  Hun-<N.  Y.)  74,  affirmed  156  N.  Y.  703; 
Wilson  V.  Whitmore,  92  Hnn  (N.  Y.)  469, 
affirmed  157  N.  Y.  693. 

Oregon.  —  Hand  "hSXn.  Co.  «.  Mailn,  3^ 
Oregon  533. 

If'af AmgfOK.  — Griffith  v.  Rundle.  sj  Wash. 

*  4.  WbSB  Tsnna  Am  Ambfgnsu.  —  Bonney  v. 
Robertsw,  6  Colo.  App.  485.  See  also  the  tide 
Interpkbtation  ahd  CoHSTRUCTioir,  vol.  17,  p. 
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believed  the  other  party  to  have  accepted  it.*  Where  the  undertaking  is 
general,  it  is  restrained,  and  its  obligatory  force  limited,  within  the  recitals.' 
When  reference  is  made  by  the  undertaking  of  the  surety  to  a  contract 
between  the  principal  and  obligee,  they  are  to  be  construed  together,  but 
the  surety  is  not  liable  for  undertakings  tn  the  contract  not  referred  to  in  the 
bond.'  The  rules  and  regulations  of  a  corporation  existing  at  the  time  of  the 
execution  of  a  bond  of  an  officer  do  not  become  terms  and  conditions  thereof, 
unless  such  an  intention  be  expressed  on  the  face  of  the  bond.* 

(2)  Rules  of  Application.  —  The  foregoing  are  rules  of  construction  and  not 
of  application.  When  the  meaning  of  the  contract  has  been  ascertained,  the 
obligation  of  the  surety  is  strictissimi  Juris ;  he  has  the  right  to  st^d  on 
its  precise  terms,  and  his  liability  cannot  be  extended  by  construction  or 
implication.' 


1.  Temu  WIU  jUait  of  Hon  Saniw  thu  Oae. 

-~  Gamble  t>.  Cuneo,  31  N.  Y.  App.  Div.  413, 
afkrmed  162  N.  Y.  634.  See  Burton  v.  Blia, 
J3  Vt  151. 

—  FearsaU  v.  Summersett,  4  Taunt.  593 ;  Jones 
V.  McQneety,  4  Ohio  Dec.  41 7.  See  also 
N^iter  V.  Bruce,  8  G.  &  F.  470- 

8.  WlLM  Coutrnod  with  ContrMt  Xctimm 
TzlBclpkl  ud  Obliffor  —  Vnittd  States.  —  U.  S. 
V.  Tillotson,  1  Fame  (U.  S.)  305. 

Catiforma.  —  Hnratxddt  Sar.,  etc.,  Soe.  v. 
WeanerfaoM,  81  Cal.  5^ 

/MmoM.  — Bartlett  v.  Wheeler,  19S  HI.  44S- 

Imdiana.  —  Dill  v.  Lawrence,  109  Ind.'565; 
Donlap  V.  Eden,  15  Ind.  App.  575:  American 
Surety  Co.  v.  Lauber,  22  Ind.  App.  331. 

Iowa.  —  NoycB  v.  Granger,  51  Iowa  337. 

Louisiana.  —  Bush  Wine,  etc.,  Co.  v.  Wolff, 
48  La.  Ann.  918. 

.  Missouri.  —  Leavel  v.  Porter,  52  Mo.  App. 
63a. 

Montana.  ^  Oili  Mfg.  Co.  v.  Morton,  24 
Mont.  58. 

New  York.  —  Wilson  v.  Whitmore,  92  Hun 
(N.  Y.)  471.  affirmed  157  N.  Y.  693. 

Ohio.  —  Higgins  v.  Drucker,  12  Ohio  Cir. 
Dec.  220,  22  Ohio  Cir.  Ct.  112. 

tyiseonsin.  —  Vf.  W.  KinJtoU  Co.  v.  Baker, 
fij  Wis.  5'6-  * 

Ttau  of  XnqlojmHt  of  MasipD  lUj  Bo 
iWred  by  TwA  to  show  extent  of  default. 
Southern  Cotto9  Oil  Co.  v.  Bass,  113  Ala.  603. 

4i  Richmond,  etc,  R.  Co.  v.  Kasey,  30  Gratt. 
(Va.)  »i8. 

5.  XolMof  AppUofttlon — United  States. —  Mc- 
Micken  v.  Webb,  6  How.  (U.  S.)  292 ;  Mutual 
U  Ins,  Co.  V.  Wiloox,  8  Biss.  (U.  S.)  197 :  U. 
S.  V.  Morgan,  35  Fed.  Rep.  489. 

Alabama. — Voon  v.  Lunsford,  91  Ala.  576; 
Elliott  V.  Boaz,  13  Ala.  S35. 

California.  —  HumboLdt  Sav.,  etc.,  Soc.  v. 
Wennerhold,  81  Cal.  5^8 ;  Gillespie  v.  Lake.  85 
CaL  402. 

Colorado.  —  Rockford  Ins.  Co.  v.  Rogers,  is 
Colo.  App.  23. 
Comtectieut.  —  Davis  v.  Kingsley,  13  Conn. 

Illinois.  —  Bttrlington  Ins.  Co.  v.  Johnson, 
120  ni.  622;  Welke  V.  Fabst  Brewinir  Co.,  74 
111.  App.  152;  Pfirshing  v.  Peterson,  98  III.  App. 
74  Ewen  V.  Wilbor.  99  111.  App.  132.  See  also 
Masnry  v.  Westwater,  94  111.  App.  30. 

Imdioma.  —  Wilson  v.  Monticello,  85  Ind.  13; 
Invto  V.  Kilbum,  t04  Ind.  113;  Weir  Plow 


Co.  V.  Walmsley,  no  Ind.  242;  Greenfield 
Lumber,  etc.,  Co.,  v.  Parker,  159  Jnd.  571 ; 
Dunlap  v.  Eden,  15  Ind.  App.  575. 

Iowa.  —  Crapo  y.  Brown,  40  Fowa  487. 

Kansas.  —  Merrimack  River  Sav.  Bank  v. 
Curry,  4  Kan.  App.  125. 

Kentucky.  —  Charles  Brown  Grocery  Co.  V. 
Wasson,  (Ky.  1902)  68  S.  W.  Rep.  404;  U. 
S.  Fidelity,  etc.,  Co.  v.  Merkley,  (Ky.  1901)  65 
S.  W.  Rep.  614;  Thompson  v.  Fruit  Growers' 
Co.,  (Ky.  1899)  50  S.  W.  Rep.  1094. 

Louisiana.  —  Stewart  v.  Levis.  4a  La.  Ann. 
37' 

Massachusetts.  —  Agawam  Bank  v.  Sears,  4 
Gray  (Mass.)  95. 

Michigan.  —  Gunn  v.  Geary.  44  Mich.  615; 
Union  Cent.  L.  Ins.  Co.  v.  Smith,  105  Mich. 
353;  Grasser,  etc..  Brewing  Co.  v.  Rogers,  112 
Mich.  112,  67  Am.  SL  Rep.  389. 

Missouri.  —  Gray  v.  Davis,  89  Mo.  App.  450; 
Sullivan  County  v.  Hatfield,  108  Mo.  67. 

Nebraska.  —  Larabee  v,  Klostennan,  33  Neb. 
159;  Gray  v.  School  Dist.,  35  Ndi.  438;  Hope- 
well V.  McGrew,  50  Neb.  789 ;  Griswold  v. 
Hazels,  62  Neb.  891  ;  Korty  v.  McGtU,  44  Neb, 
516;  Grimison  v.  Russell,  20  Neb.  337. 

New  York.  —  Ludlow  v.  Simond,  2  Cai.  Cas. 
(N.  Y.)  I,  3  Am.  Dec.  291 ;  Union  Dime  Sav. 
Inst.  V.  Neppert,  (Supro,  Ct.  Gen.  T.)  3 
N.  Y.  Siy>p.  797,  aSirmed  133  N.  Y.  627: 
Gamble  vo  Cuneo,  31  N.  Y.  App.  Div.  413, 
aMrmed  162  N.  Y.  634 ;  De  Camp  v.  Bnl- 
lard,  (Supm.  Ct.  Spec.  T.)  22  Misc.  (N. 
Y.)  441,  affirmed  159  N.  Y.  450;  Keene  v. 
Newark  Watch  Case  Material  Co.,  (Supm.  Ct 
Spec.  T.)  39  Misc.  (N.  Y.)  8;  John  Hancock 
Mut.  L.  Ins.  Co.  V.  Lowenberg,  130  N.  Y.  44; 
Sachs  V.  American  Surety  Co.,  72  N,  Y.  App, 
Div.  60.  But  see  Scott  v.  DunconUie,  49  Bark 
(N.  Y.)  73. 

North  Dobofo.  —  Northern  Light  Lodge  No. 
I  V.  Kennedy,  7  N.  Dak.  150. 

OAi'o.  — Walsh  V.  Miller,  51  Ohio  St.  46a; 
American  Surety  Co.  v,  Sajlt,  65  Ohio  St. 
486. 

Pennsylvania.  —  Bensinger  v.  Wren,  too  Pa. 
St.  500;  Cannell  v.  Crawford  County,  59  Pa. 
St  196.  See  Roth  v.  Miller,  15  S.  ft  R.  (Fa.)' 
100. 

Texas.  —  Essex  v.  Murray,  (Tex.  Civ.  App. 
1902)  68  S.  W.  Rep.  736. 

Virginia.  —  Kirschbaum  v.  Blair,  98  Va.  35. 

Wisconsin.  —  Wussow  v,  Hase,  108  Wis. 
382;  Lawton  v.  Waite,  103  Wis.  244;  Charlqr 
V.  Pottfaoff,  (Wia.  1903)  95  N.  W.  Rep.  J24. 
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(3)  Contracts  of  Surety  Companies.  —  The  rules  of  construction  and  applica- 
tion  of  suretyship  contracts  above  set  out  do  not  refer  to  contracts  where  the 
surety  receives  compensation  and  the  suretyship  is  in  the  line  of  its  regular 
business.*  Such  contracts  resemble  insurance  contracts,  and  are  construed 
upon  the  same  general  principles  as  insurance  policies,  that  is,  most  strongly 
against  the  surety,  and  most  favorably  to  their  general  intent  and  essential 
purpose.'  This  rule  cannot  be  availed  of  to  refine  away  terms  of  a  contract 
expressed  with  sufficient  clearness  to  convey  the  plain  meaning  of  the  parties, 
and  embodying  requirements  compliance  with  which  is  made  the  condition  to 
liability  thereon.*  If  the  bond  is  fairly  and  reasonably  susceptible  of  two  con- 
structions, one  unfavorable  and  the  other  favorable  to  the  surety,  the  former, 
if  consistent  with  the  objects  for  which  the  bond  was  given,  must  be  adopted.* 

b.  Duration  OF  Liability  *  —  A  surety  on  a  bond  is  liable  for  the  de- 
faults of  the  principal  only  from  the  time  the  bond  is  given  unless  it  is 
retrospective  in  terms.^  The  liability  continues  during  the  time  mentioned 
in  the  bond,'  or  during  the  term  of  the  agency  for  the  faithful  performance 
of  which  the  bond  is  given.^  When  the  bond  recites  that  the  principal  will 
discharge  the  duties  of  the  office  "  during  the  time  he  holds'the  said  appoint- 
ment, and  until  he  is  relieved  therefrom,"  the  liability  of  the  surety  does  not 
cease  before  the  revocation  of  the  appointment.* 

c.  Extent  and  Nature  of  Liability  —  (i)  Joint  and  Several.  —  Th« 
PilndplM  of  law  and  Sututory  Provixioaa  governing  the  liability  of  obligors  on  joint, 
and  joint  and  several,  obligations,  apply  to  such  as  are  executed  by  sureties.'* 


Wlwrttlia  Surety  Signed  "  Baretj,  BO  Sayi  from 
Date,"  the  liability  of  surety  was  limited  to  that 
term,    Ulmer  v.  Reed,  11  Me.  293. 

Santy  by  Xortgoge  —  Ho  Porto nal  Liability.  — 

When  a  mortgage  given  by  a  surety  to  secure 
another's  debt  expressly  provides  that  there 
shall  be  no  "  personal  cost  or  liability,"  the 
surety  is  not  at  all  personally  liable.  Van 
Orden  v.  Durham,  35  CaL  136.  See  also  New 
Orleans  Canal,  etc.,  Co.  v.  Hagan,  i  La.  Ann. 
66. 

When  a  Vote  Is  Signed  to  Enable  a  Prindpa]  to 
Bisooont  It,  and  made  payable  to  a  bank  or 
order,  but  not  discounted  at  the  bank,  the  surety 
is  liable  on  the  note  to  a  person  who  advances 
money  on  it,  and  subsequent  transferees.  Ward 

V.  Northern  B^nk,  14  B.  Mon.  (Ky.f  283.  But 
see  Hcrriog  c.  Winans,  Smed.  &  M.  Ch.  (Miss.) 
466. 

1.  Contraoti  of  Sarety  Companlei.  —  Walker  v. 
Holtzclaw,  57  S.  Car.  459.  See  also  this  title, 
supra,  11.  4.     (2)  Surely  Companies,  and  infra, 

VI.  9.  Discharge  of  Surety  on  Fidelity  Bond. 
S.  Oonitmed  as  Inraranoe  PoUoiei.  —  Tarboro 

Bank  v.  Fidelity,  etc.,  Co.,  ia6  N.  Car.  330; 
T*ri}oro  Bank  v.  Fidelity,  etc.,  Co.,  128  N.  Car. 
366,  83  Am.  St.  Rep.  68z.  See  the  title 
Fidelity  and  Guaranty  iNstntANce,  vol.  13, 
p.  3. 

8.  Guarantee  Co.  of  North  America  v.  Me- 
chanics Sav.  Bank,  etc..  Co.,  183  U.  S.  403; 
Granite  Bldg.  Co.  v.  Saville,  (Va.  1903)  43  S. 
E.  Rep.  35'- 

4.  Bueaptlldo  of  Two  Ooutraetloni.  —  Ameri- 
cai  Surety  Co.  v.  Pauly,  170  U.  S.  133. 

B  See  the  titles  Ofticbks  and  Agents  of 
Private  Corporations,  vol.  zt,  p.  847 ;  Execu- 
tors AND  Administrators,  vol.  rr,  p.  88a.  And 
see  infra,  this  section,  (s)  (a)  Executors,  Ad- 
ministrators, Guardians,  and  Eettivfrs;  VIII. 
Sureties      Oficial  Bond^, 


e.  Dnrattos  of  UaUIlty.  —  BarUett  v.  Wheeler, 

195  111.  445.  See  also  Hecox  v.  Citizens'  Ins. 
Co.,  9  Biss.  (U.  S.)  421  ;  Prudential  Ins.  Co.  V. 
Berger,  (C.  PI.  Gen.  T.)  16  N.  Y.  Saw-  5iS; 
State  V.  Banks,  76  Md.  143.  See  also  Mpra, 
this  title,  11.  7.  b.  Not  Retroactive. 

7.  During  Time  Mentioned  In  Bond.  —  Cole- 
man V.  People,  78  111.  App.  215. 

S.  DariBg  1*™^  of  Anaey.  —  Roekford  Ins. 
Co.  V.  Rogers,  15  Colo.  App.  27. 

Bond  of  Bank  Given  to  Secure  State  De- 
posits.—  Barnes  v.  Ciis^ng,  168  N.  Y.  542. 

9.  Not  Boforo  Berooation  of  Appointment.  — 
Mobile,  etc,  R.  Co.  v.  Brewer,  76  Ala.  141. 

10.  How  Prlndplsfl  of  Law  and  Statutory  Pro- 
vidOBS Qoil^.  —  Jones  v.  Lewis,  87  Ga.  446; 
Kirkpatrick  v.  Gray,  43  Kan.  434 ;  Metropolitan 
Bank  v.  MuUer,  50  La.  Ann.  1278,  69  Am.  St. 
Rep.  47S ;  New  Orleans  v.  Waggaman,  31  La. 
Ann.  299;  Brighton  Bank  v.  Smith,  12  Allen 
(Mass.)  250,  90  Am.  Dec.  144;  Davis  v.  Hoopes, 
33  Miss.  173;  Wyckoff  v.  Vliet,  (N.  J.  1887)  9 
Atl.  Rep.  680;  Benedict  v.  Rea,  35  Hun  (N.  Y:) 
34;  Western  Twine  Co.  v.  Wright,  ti  S.  Dak. 
531. 

Signing  as  "Surety."  —  Where  two  persons 
sign  an  obligation  for  the  payment  of  money, 
and  it  Is  expressed  in  it  that  one  signs  as 
surety,  and  he  annexes  to  his  signature  the  word 
"  surety,"  sdll  both  are  bound  jointly.  Riley  v. 
Jarvia,  43  W.  Va.  43. 

Bond  for  Customs  Duties.  —  Obligors  on  a 
joint  and  several  bond  given  for  the  duties  at 
the  cuitomhoase,  as  between  them  and  the 
United  States,  are  deemed  principal  debtors. 
U.  S,  V.  Cushman,  2  Sumn.  (U.  S.)  426. 

Bond  for  Funds  Loaned  by  Order  of  Cotal. — 
On  bond  being  given  by  commissioners  ap- 
pointed by  the  court  to  loan  funds  collected  for 
the  court,  the  bond  given  by  the  commissioners 
and  ^eir  snrcties  being  joint,  all  the  obligorf 
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While  a  court  of  equity,  in  the  case  of  principals,  will  ordinarily  presume  that 
a  contract,  in  form  joint,  was  intended  to  be  joint  and  several,  in  the  case  of  a 
surety  nothing  will  be  presumed  beyond  what  the  positive  facts  substantiate, 
and  if  the  contract  is  in  form  joint,  it  will  not  be  presumed  to  have  been  joint 
and  several  unless  upon  distinct  and  satisfactory  proofs  to  that  effect.* 

(2)  Penalty  of  Bond.  —  A  surety  is  not  liable  beyond  the  penalty  of  his 
bond.*  When  a  surety  completes  a  contract  at  a  loss  greater  than  the  penalty 
on  his  bond  to  a  creditor  who  has  advanced  money  to  the  contractor,  he  is 
nevertheless  liable  on  such  bond.* 

pMultyor  UioUatadDuBEgM.  —  The  law  ordinarily  regards  a  general  sum  stated 
in  a  bond  as  a  penalty,  an4  will  allow  only  a  recovery  of  the  damages  actually 
sustained.    Prima  facte,  the  sum  stated  is  a  mere  penalty.* 

(3)  Interest  —  Erom  Tlnu  of  Demand,  -r-  It  is  generally  held  that  a  surety  is  not 
liable  for  interest  from  the  date  of  the  actual  default  by  the  principal,  but  from 
the  time  when  demand  for  payment  has  been  made  on  the  surety,*  and  the 
interest  is  computed  to  the  date  of  the  execution.' 

Bayood  P«ul  Sam  of  Brad.  —  The  liability  for  interest  does  not  ordinarily 
extend  b^ond  the  penal  sum  of  the  bond,^  unless  the  surety  has  in  some  way 
resisted  or  obstructed  the  recovery  of  the  claim  against  him."  Interest  cannot 
be  recovered  on  the  penalty  of  the  bond  when  a  statute  limits  recovery  to 
judgment  for  the  penalty  with  costs  of  suit.* 

5,  Bonty  Gompbtw  Oontraot  at  a  Oraatar  Low 
than  Panalty.  —  Folz  v.  Tradesmen's  Trust,  etc., 
Co.,  301  Pa.  St.  583. 

4,  Sam  Btat«d  Beguded  as  a  Penalty.  —  Dill  v. 
Lawrence,  109  Ind.  565;  Shute  v.  Taylor,  5 
Met  (Mass.)  61 ;  WalHs  v.  Carpenter,  13  Allen 
(Mass.)  19;  Cheddick  v.  Marsh,  21  N.  }.  L. 
463;  Spear  v.  Smith,  i  Den.  (N.  Y.)  464; 
Baird  v.  ToUiver,  6  Humph.  (Tenn.)  i^,  44 
Am.  Dec.  398. 

6.  Intereit  from  Time  of  Demand.  —  Brighton 
Bank  v.  Smith,  12  Allen  (Mass.)  343,  90  Am. 
Dec.  144 ;  De(fnon-McLean  Constr.  Co.  v.  City 
Trust  Safe  Deposit,  etc.,  Co.,  (Supm.  Ct.  Tr, 
T.)  40  Misc.  (N.  Y.)  530;  Pennsylvania  Ins. 
Co.  V,  Swain,  7  Pa.  Dist.  406,  affirmed  189  Pa. 
St.  626;  Holmes  v.  Frost,  125  Pa,  St.  331; 
Folz  V.  Tradesmen's  Trust,  etc.,  Co.,  201  Pa. 
St.  583;  U.  S.  p.  Quinn,  (C.  C.  A.)  12  Fed. 
Rep.  65. 

When  by  the  terms  of  a  money  obligation 
the  surety  only  bound  himself  for  the  payment 
of  the  capital  and  not  the  interest,  he  is  only 
bound -to  pay  interest  from  the  day  on  which 
he  was  put  in  default.  Dorsett  v.  Lambeth, 
6  La.  Ann.  51. 

6.  Oompnted  to  Date  of  EzecntiOB.  —  McKtm 
V.  Hibbard,  142  Mass.  422. 

7.  Hot  Extend  Beyond  Penal  Snm. —  Fairlie  v. 
Lawson,  5  Cow.  (N.  Y.)  424,  See  Clark  v. 
Wilkinson,  59  Wis.  543 ;  Westbrook  v.  Moore, 
59  Ga.  204.  See  also  the  title  Interest,  vol. 
t6,  p.  1009. 

8.  Valeu  Baeorery  Obstrncted,  —  McMulIen  v. 
Winlield  Bidg.,  etc,  Assoc.,  04  Kan.  302,  91 
Am.  St.  Rep.  236 ;  Leighton  i-.  Brown,  98  Mass. 
515;  Brighton  Bank  v.  Smith,  12  Allen  (Mass.) 
243,  90  Am.  Dec.  144;  Thomas  Laughlin  Co, 
V.  American  Surety  Co.,  fC.  C.  A.)  114  Fed. 
Rep.  627,  See  American  Surety  Co,  v.  Law- 
renceville  Cement  Co.,  110  Fed.  Rep.  7i7- 

On  an  laterrener's  Bond  for  Costs.  —  Grand 
Lodge,  etc.,  v.  Cleghom,  20  Tex.  Civ.  App. 
136. 

e.  ftatvta  Umlti  Baeovaty.  —  Handle  v.  Bam< 
Volume  XXVII. 


are  liable  as  principals  to  the  plaintiff,  but  as 
between  themselves  the  commissioner  who  re- 
ceived and  used  part  of  the  ftmd  is  liable 
primarily,  the  co-commissioner  secondly,  and 
the  sureties  thirdly.  Brooks  v.  Miller,  29  W. 
Va.  499. 

Judgment  on  a  Joint  Bond.  —  When  the  lia- 
bility is  a  joint  one,  and  the  parties  have  been 
jointly  sued,  and  have  jointly  defended,  a  judg- 
ment against  one  of  them  which  ^kes  no  notice 
whatever  of  the  other  is  erroneous.  Smith  r. 
State,  12  Neb.  309. 

1.  Bales  in  Xqnity.  —  U.  S.  v.  Cushman,  2 
Sumn.  (U.  S.)  435,  citing  Wiser  v.  Blachiy,  1 
Johns.  Ch.  (N.  Y.)  607;  Berg  v.  Radcliff,  6 
Johns.  Ch.  (N.  Y.)  30a;  Rawstone  v.  Parr, 
3  Russ.  424;  Weaver  v.  Shryock,  6  S.  &  R. 
(Pa.)  262;  Thomas  v,  Frazer,  3  Ves.  Jr.  399; 
Hunt  V.  Rousmaniere,  8  Wheat.  (U.  S.)  211.; 
Hunt  V.  Rhodes,  1  Pet.  (U.  S.)  16 ;  Miller  v. 
Stewart,  9  Wheat  (U.  S.)  680;  Sumner  v. 
Powell,  2  Meriv,  36 ;  Devaynes  v.  Noble,  i 
Meriv.  564. 

8.  Hot  Liable  Boyimd  Penalty  of  Bond.  —  Sea- 
pians  V.  White,  8  Ala.  656 ;  Stewart  v.  Levis,  4a 
La.  Ann.'  37 ;  Cole  Mfg.  Co.  v.  Morton,  24  Mont. 
58 ;  Butowa  v.  Orgo,  57  N.  J.  Eq.  428  ;  Clark  v. 
Bush,  3  Cow.  (N.  Y.)  151 ;  Rayner  v,  Qark,  7 
Barb.  (N.  Y.)  581 ;  American  Surety  Co.  v. 
U.  S.,  (C.  C.  A.)  123  Fed.  Rep.  287.  See  Lom- 
bard V.  Mayberry,  34  Neb.  674,  8  Am.  St.  Rep. 
234;  Higgins  V.  Drucker,  12  Ohio  Cir.  Dec. 
220 ;  Prudential  Ins.  Co.  v.  Beiger,  (C.  PI.  Gen. 
T.)  16  N.  Y.  Supp.  515. 

Several  Sureties  on  a  Several  Bond.  —  Ten 
sureties  having  bound  themselves  each  in  the 
■um  of  two  thousand  dollars,  the  obligee  could 
recover  judgments  against  each  to  the  extent 
of  his  several  liability,  though  the  total  default 
was  less  than  twenty  thousand  dollars.  Brighton 
Bank  v.  Smith,  12  Allen  (Mass.)  243,  90  Am. 
Dec.  1 44. 

As  to  a  Bond  under  a  Statute  Creating  a 
Double  Liability,  see  U.  S.  v.  Rundle,  (C.  C 
A.)  100  Fed.  Rep.  400. 
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On  Partial  FaymaBtt  Briny  Kadfl  bj  SontlM  HO  interest  will  be  allowed  during  the 
interval  between  the  payment  and  the  suing  out  of  the  writ,  but  interest  will 
be  allowed  to  the  creditor  on  the  balance  from  the  commencement  of  the  suit.* 

(4)  Costs.  —  A  general  or  indefinite  suretyship  extends  to  all  the  accessories 
of  the  principal  obligation,  and  even  to  costs  of  suit.*  A  surety  has  been  held 
liable  for  costs  of  an  action  against  the  principal  on  account-i-ender,  on  a  bond 
given  to  secure  a  balance  that  might  be  found  due  from  the  principal,  though 
the  surety  was  not  a  party  to  that  action." 

(5)  Attorney's  Fees.  —  When  a  note  provides  for  the  payment  of  attorney's 
fees,  the  surety  is  liable  for  such  fees  incurred  in  a  suit  on  the  note.* 

(6)  Usury.-—  Pl  surety  on  a  note  is  a  borrower  within  the  meaning  of  the 
usury  laws.*  Usury  will  not  avoid  a  contract  as  to  a  surety  beyond  the 
extent  to  which  it  is  vitiated  as  to  the  principal,  and  when  the  effect  of  usury 
is  not  to  vitiate  the  entire  contract  but  only  to  the  extent  of  the  usury,  the 
surety  is  liable  accordingly.*  A  surety  is  bound  although  at  the  time  a  note 
is  executed  the  principal  secretly  agrees  with  the  creditor  to  pay,  and  after- 
wards does  pay,  usurious  interest,  which  is  indorsed  generally  on  the  note 
as  payment,*  unless  the  payment  or  agreement  for  the  payment  of  usury 
increased  the  risk  of  the  surety.*  The  surety  may  insist  that  credit  shall  be 
given  on  the  bond  for  usury  exacted  of  the  principal.* 

d.  As  Dependent  on  Liability  of  Principal.  —  In  general,  the  liability 
of  the  surety  follows  that  of  the  principal,  and  if  the  obligation  is  valid 
against  the  principal,  it  is  valid  against  the  surety.^*  A  surety  cannot  be  held 
liable  on  a  note  which  is  void  as  to  the  principal/''  nor  under  a  judgment  void 


ard,  99  Fed.  Rep.  348,  oBrmed  (C.  C  A.)  ito 
Fed,  Rep.  906. 
1.  On  Partial  Pajmenta  Xade  by  Surety.  — 

McGill  V.  U.  S.  Bank,  i a  Wheat.  (U.  S.)  sia- 

8.  Surety  liable  for  -Goiti  of  Salt.  —  Scully 
V.  Hawkins,  14  La.  Ann.  179.  See  also  La 
Fayette  Mut.  Bldg.  Aasoc.  V.  KleinhoSer,  40 
Mo.  App.  388. 

When  th€  Penal  Sum  Named  in  the  Bond  ia 
exceeded  by  the  addition  of  costa.  Held  v. 
New  York,  83  N.  Y.  App.  Div.  509. 

Though  the  liability  of  a  surety  on  a  bond 
to  procure  an  arrest  is  limited  to  the  penal 
sum  of  the  bond,  and  the  surety  has  the  benefit 
of  the  payment  of  costs  to  the  extent  of  such 
sum.  Sutorius  v.  Dunstan,  (N,  Y.  Super  Ct. 
Geo.  T.)  20  Civ.  Pro.  (N.  Y.)  241.  See  also 
Furber  v.  McCarthy,  (Supm.  Ct.  Gen.  T.)  ao 
Ov.  Pro.  (N.  Y.)  3*9. 

8.  When  Vot  a  Party  to  the  Action.  —  Holmes 
V.  Frost,  125  Pa.  St.  331. 

Held  not  liable  for  costs  where  notice  of  the 
action  was  not  given  nor  its  defense  tendered 
to  the  surety.   Brinker  v.  Meyer,  81  Wis.  33. 

4.  Attorn^*t  Fbm.  —  Shoup  v.  Snepp,  az  Ind. 
App.  30. 

&,  Usury.  —  Livingston  v.  Harris,  i .  Wend. 
(N.  Y.)  329.  See  also  Crawford  v.  McAdams, 
63  N.  Car.  67.  And  see  infra,  this  title,  VI.  4. 
b.  (3)  Payment  of  Usury,  and  the  title  Usury. 

6.  TTson  Vitiates  to  Extent  Vitiated  as  to  Fria- 
«lpal.  —  Sclser  V.  Brock,  3  Ohio  St.  302;  Co- 
lumbus First  Nat.  Bank  v.  Garlinghouse,  32 
Ohio  St.  493,  10  Am.  Rep.  751.  See  also 
Samuel  v.  Withers,  16  Mo.  533 ;  Mitchell  r. 
Cotton,  3  Fla.  136;  Pugh  v.  Cameron,  17  W. 
Va.  523;  Cantey  v.  Blair,  2  Rich.  Eq.  (S.  Car.) 
46 ;  Richmond  v.  Standclift,  14  Vt.  258.  See 
Gillon  V.  Kentucky  ^Jat.  Bank.  fKy.  1888)  8 
S.  W.  Rep.  193.  that  the  usury  cannot  affect  the 


surety  when  the  claim  unpaid  amounts  to  more 
than  the  note  for  which  the  surety  ia  bound. 

Surety  May  Set  Up  Defense  of  Uawy  although 
the  principal  refuse  to  jmn  in  such  defense. 
Morse  v,  Hovey,  9  Paige  (N.  Y.)  198, 

7.  PriBOipal'Ssoretly  Agrees  to  Fay  Unuy.— ' 
Fisher  v.  Denver  Nat.   Bank,  32  Colo.  373; 
Samuel  v.  Withers,  16  Mo.  53a. 
WatTK  irf  SonrWd  sad  Taiattd  wiik  JSwof, 

—  In  Georgia  it  is  held  that  where  a  note 
containing  a  waiver  of  homestead  is  secretly 
tainted  with  usury  of  which  the  surety  has  ne 
knowledge,  the  surety  is  not  bound,  because  the 
usury  makes  the  waiver  void  and  thus  renders 
tbe  surety's  risk  greater  than  it  would  otherwise 
have  been.  Lewis  v.  Brown,  89  Ga.  115;  Har- 
rington f.  Finldey,  89  Ga.  385;  Howard  v. 
Johnson,  91  Ga.  319;  Vandiver  v.  Wright,  94 
Ga.  £98;  Denton  v.  Butler,  99  Ga.  364;  AUen 
V.  Wilkerson,  99  Ga.  139;  hut  this  rule  ia  not 
BM>licabIe  when  the  creditor  charging  the 
usury  is  a  national  bank.  Dalton  First  Nat. 
Bank  v.  McEntire,  112  Ga.  332;  and  the  de- 
fense cannot  be'  evaded  by  an  arrangement 
purging  the  note  of  usury,  the  surety  not  assent- 
ing thereto.    Howard  v,  Johnson,  91  Ga.  319. 

t.  Mount  V.  Tawey.  7  Bush  (I^.>  6t7> 

9.  Credit  far  Usary  Exaetad.  —  Crutcher  v. 
Trabue,  5  Dana  (Ky.)  80. 

10.  Liability  of  Bursty  Follows  That  of  Prio^al. 

—  Chicago,  etc.,  R.  Co.  v.  Bartlett,  120  III.  603; 
Hardcsty  v.  Cox,  53  Kan.  618;  Mouton  v. 
Beauchamp,  10  La.  Ann.  666  ;  Carhart  v.  Ryder, 
II  Daly  (N.  Y.)  loi ;  Oelo  v.  Banks,  loi  Pa. 
St.  458;  Kendrick  v.  Moss,  104  Tenn.  376; 
Allen  V.  De  Nyse,  60  N.  Y.  App.  Div.  71.  See 
Cumminga  v.  Tell  City  Brewing  Co.,  36  Ind. 
App.  541  ;  Warren  v.  Sennctt.  4  Pa.  St.  114. 

11.  HoteVoidas  to  Prindpal. —  Gill  v.  Morris, 
11  Hcisk.  (Tenn.)  614,  37  Am.  Rep.  744;  State 
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as  to  his  principal.*  He  cannot  be  subjected  to  more  onerous  conditions  than 
the  principal.*  A  surety  may  avail  himself  of  all  the  defenses  to  which  his 
principal  is  entitled,'  as  in  case  of  setting  up  a  breach  of  warranty  in  the  sale 
in  an  action  on  a  note;  *  but  when  the  defense  rests  on  an  equity  against  the 
contract,  the  surety  follows  the  fate  of  the  principal,  and  if  the  contract  is 
voidable,  the  principal  has  the  election.*  A  surety  cartnot  be  sued  and  his 
property  attached  before  the  period  for  payment  stipulated  by  his  contract, 
notwithstanding  the  debt  has  matured  as  against  the  principal  by  actual 
insolvency,  or  by  a  cession  of  property,  which,  under  the  code,  would  mature 
the  debt.*  He  cannot  defend  on  the  ground  that  the  wrongful  act  of  the 
principal  has  rendered  a  performance  by  him  impossible.' 

e.  Effect  of  Judgment  Against  Principal.  —  It  is  generally  held  that 
a  judgment  against  a  principal  is  not  conclusive  but  only  prima  facu  evidence 
against  his  surety,  to  show  breach  of  contract  and  liability,*  unless  the  con- 
dition of  the  bond  m^es  it  conclusive.*  A  former  judgment  against  the 
principal  debtor,  still  remaining  unsatisfied,  cannot  be  pleaded  in  bar  of  a  sub- 
sequent action  on  the  same  note  against  the  surety.**  Judgment  against  the 
principal  does  not  estop  the  obligee  from  setting  up,  in  an  action  against  the 


Bank  v.  RotHnioo.  13  Ark.  334.  See  alao 
Hazard  v.  Irwin,  18  Pick.  (Mass.)  95,  as  to  a 
▼oidable  note  the  principal  has  rescinded. 

1.  JadnsBt  Told  as  to  MncdpaL — McQos- 
key  V.  Wingfield,  29  La.  Ann.  141. 

S.  Vot  Sattjeot  t«  Hors  Onsrons  ContUtioiui  than 
the  Frindpal.  —  Pecquet  v,  Pecquet,  17  La. 
Ann.  J04;  Stewart  v.  Leris,  42  La.  Ann.  37; 
U.  S.  r.  AHsbury,  4  WaU.  (U.  S.)  186. 

S.  Kay  Set  ITp  Buu  Sstoss*  as  PrlnoipaL  — 
Ohio  Thresher,  etc,  Co.  v.  Hensel,  9  Ind.  App. 
338;  Marquette  O^vn.  House  Bldg.  Co,  v. 
Wilson,  109  Mich..  323. 

4.  Bmdt  flf  Wanuty. —  Critt  v.  Jacoby,  10 
lad.  App.  688;  Scroggin  v.  Holland,  16  Mo. 
419-  But  see  Grier  v.  Wallace,  7  S.  Car. 
i8a 

5.  Binltabla  DabniH.  —  Evans  v.  Keeland, 

9  Ala.  4a ;  Lyon  v.  Leavitt,  3  Ala.  430 ;  Brown 
V.  Wright,  7  T.  B.  Mon.  (Ky.)  396.  18  Am.  Dec. 
190;  Walker  v.  Gilbert,  7  Smed  &  M.  (Miss.) 
4$6 ;  Commissioner  in  Equity  v.  Robinson,  t 
Bailey  L.  (S.  Car.)  151 ;  Ross  V.  Woodnlle.  4 
Munf.  (Va.)  3^4. 

On  Deatii  ol  the  Principal,  a  surety  on  a  note 
for  the  purchase  of  land  sold  by  an  adminis- 
trator cannot  set  up  invalidity  of  sale.  Lathrop 
V.  Masterson,  44  Tex.  527. 

6.  Surety  Hot  Saed  Before  Period  for  Payment. 
—  State  Nat  Bank  v.  New  Orleans  Brewing 
Assoc.,  49  La.  Ann.  934.  See  also  Corbett  v. 
Woodward,  5  Sawy.  (U.  S.)  413. 

7.  Wrongfol  Ast  Benderlng  PerfomAws  Impos- 
ilUe.  —  Carney  v.  Walden,  id  B.  Mon.  (Ky.) 
388.  See  also  Leavel  v.  Porter,  52  Mo.  App. 
63*. 

1.  JoAnoBt  Vat  Omwlwive  Agalnat  Bara^.  — 

U.  S.  v.  Rundle.  (C.  C.  A.)  107  Fed.  Rep.  229; 
Fiddity,  etc.,  Co.  v.  Robeson,  136  Ala.  379; 
McConnell  v.  Poor,  113  Iowa  133;  Park  v.  En- 
sisn,  66  Kan.  50;  Macready  v.  Scbenck,  41  La. 
Ann.  456 ;  La  Fayette  Mut.  Bldg.  Assoc.  v. 
Kleinhofter,  40  Mo.  App.  403 ;  Lee  v.  Qark,  i 
Hfll  (N.  Y.)  56;  Aeschlimann  v.  Presbyterian 
Hospital,  39  N.  Y.  App.  Div.  630,  aKrmed  165 
N.  Y.  296,  80  Am.  St.  Rep.  733;  Strong  v. 
Giltinan,  7  Phila.  (Pa.)  176:  Munford  v.  Over- 
seers of  Poor,  2  Rand.  (Vs.)  313;  Ibrig  v. 
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Scott,  13  Wash.  559;  Grafton  v.  Hinkley,  iii 
Wis.  46. 

JvdtttUiA  bjrOsnleMloB  has  but  the  value  of  a 
private  agreement  between  the  principal  and  his 
creditor.  Allison  v.  Thomas,  29  La.  Ann.  733, 
See  also  Atkins  v.  Baily,  g  Ycrg.  (Tenn.)  iii; 
Carroll  v.  Hamilton,  30  La.  Ann.  520. 

Aa  Award  la  an  ArUtratioB  between  the  prin- 
f»pal  and  obligee,  finding  a  balance  due  to  their 
accounts,  cannot  be  read  either  as  prima  foci* 
or  as  conclusive  evidence  in  an  action  against 
the  sureties  when  the  award  was  founded  on  the 
acknowledgments  of  the  principal,  and  a  view 
of  the  partnership  books,  but  appeared  not  to 
be  confined  altogether  to  the  assumed  debts,  and 
only  made  upon  part  of  the  accounts.  Simon- 
ton  V.  Boucher,  a  Wash.  (U.  S.)  473.  But  see 
Binssc  V.  Wood,  37  N.  Y.  535,  as  to  the  award 
of  an  arbitration  provided  for  in  the  contract- 

Witn  a  Btatate  Kakca  It  tke  Dnty  of  an  Ofioar 
to  obey  the  order  of  the  court  to  pay  a  specific 
sum  into  the  county  treasury,  the  surety  on  his 
bond  is  concluded,  without  having  been  a  party 
thereto.   State  v.  Thornton,  8  Mo.  App.  27, 

Xi<iaor  Oealsr's  Boad. —  Under  a  local  statute, 
conviction  of  the  principal  constitutes  a  breach 
of  the  bond.  Welch  v.  McKane,  55  Conn.  35. 
Under  another  statute,  the  surety  taxs  contest 
the  breach  of  the  obligation.  Ma^oley  v.  Com., 
3  Met  (Ky.)  405. 

Ofloial  Boad.  — Judgment  on  a  sci.  fa. 
;^ainst  a  sheriff  is  conclusive  as  to  his  sureties. 
M'Broom  v.  Governor,  4  Port.  (Ala.)  90.  See 
also  Aeschlimann  v.  Presbyterian  Hospital,  39 
N.  Y.  App.  Div.  630,  aiS.rmed  165  Y.  296,  80 
Am.  St.  Rep.  723;  Martin  v.  Buffaloe,  128  N. 
Car.  307,  83  Am.  St  Rep.  679. 

WhsB  tk«  Sora^  Is  a  Party  to  fh*  Salt,  he  is 
concluded  by  the  judgment  Eastin  v.  School 
Directors,  40  La.  Ann.  705. 

9.  Oendition  of  Bond  XaUng  Judgment  Coa- 
elnslTS. —  McConnell  v.  Poor,  113  Iowa  133; 
Aeschlimann  v.  Presbyterian  Hospital,  39  N. 
Y.  App.  Div.  630,  atRrmed  165  N.  Y.  396,  80 
Am.  St  R^  7*3 ;  Binsse  v.  Wood,  37  N.  Y. 
526. 

10.  OaaBOt  Ftoad  loniMr  Jndgmtnt  Against  FrlttP 

stpol.  —  Noble  V,  Cothran,  18  S.  Car.  442. 
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surety,  defalcations  of  the  principal  discovered  subsequently.^ 

/.  Effect  of  Admissions  by  Principal.  —  Admissions  and  declarations 
made  by  a  principal  in  the  course  of  the  business,  for  the  performance  of  which 
the  surety  is  bound,  are  binding  on  the  surety.*  The  adjustment  of  an  account 
by  the  principal  with  the  obligee  is  binding  on  the  surety  unless  on  proof  of 
error,  fraud,  or  mistake.' 

g.  Death  of  Surety  —  UaUUty  m  joint  and  Smmt  ObUgatlma.  —  At  law,  if  a 
surety  sign  a  joint  obligation,  upon  his  death  the  debt  is  extinguished  against 
his  representative  and  the  surviving  obligor  is  alone  chaigeable,*^  and,  in  the 
absence  of  fraud,  accident,  or  mistake,  equity  can  give  no  remedy,'  Where 
there  were  joint  and  several  bonds,  and  a  joint  judgment  is  recovered  against 
all  the  obligors,  and  the  surety  dies,  the  obligee  cannot  proceed  in  equity  for 
the  purpose  of  holding  the  assets  of  the  surety's  estate  liable.'  When  the 
obligation  is  several  as  well  as  joint,  an  action  may  be  maintained  or  revived 
against  the  personal  representatives  of  the  deceased  surety .''^ 

Br  fltatnta  in  some  states  provision  is  made  for  the  bringing  of  suits  against 
the  personal  representative  in  the  same  manner  as  if  the  obligation  had  been 
several  as  well  as  joint.*  In  other  states  it  is  provided  by  statute  that  if  the 
decedent  be  a  surety  on  a  joint  or  a  joint  and  several  ^obligation,  his  estate 
shall  not  be  liable  unless  the  principal  is  a  nonresident  of  the  state  and  is 
insolvent.* 

TbMOTor  tht  VadntaUnff  Ii  for  »  IMaits  leriod,  as  for  the  conduct  of  an  ofHcer 
during  his  term  of  office,  or  for  the  repajrment  of  advances  made  to  the  prin- 
cipal in  the  bond,  until  notice  is  given  the  obligee  that  the  liability  is  termi- 
nated, the  estate  of  the  surety  is  answerable  for  any  default  of  the  principal 
occurring  after  his  death,'*  especially  where  the  surety  bound  himself,  his 
"  heirs,  executors,  and  administrators."  ** 


1.  MUeatloiu  DiMwroed  flnlweqiunt  to  Tudg- 
msnt.  —  Phillips  v.  Bossard,  35  Fed.  Rep.  9g. 
See  also  Noble  v.  Cothran,  18  S.  Car.  443. 

8.  Admlisiaiii  and  Seclaratloni  Xade  1^  Prln- 
dpaL  —  Blair  v.  Perpetual  Ins.  Co.,  10  Mo. 
SS9,  47  Am.  Dec.  129;  Union  Sav.  Assoc.  v. 
Edwards,  47  Mo.  445 ;  Lasater  v.  Purcell  Mill, 
etc.,  Co.,  23  Tex.  Civ.  App.  33;  Screwmen's 
Benev.  Assoc.  v.  Smith,  70  Tex.  175;  Wilson 
V.  Green,  25  Vt.  450,  60  Am.  Dec.  379;  U.  S. 
V.  Cutter,  a  Curt.  (U.  S.)  617.  And  see  the 
title  Admissions,  vol.  i,  p.  702. 

8.  Adjnitmant  of  an  Aooonot.  —  U.  S.  v.  Boyd, 
5  How.  (U.  S.)  50 ;  Bryant  v.  Crosby,  36  Me. 
562 ;  Lewison  v.  Hoffman,  (N.  Y.  Super.  Ct 
Tr.  T.)  8  Misc.  (N.  Y.)  583. 

4.  SorrlTing  Joint  Obligor  Alono  Liable.  — 
Fielden  v.  Lahens,  6  Blatchf.  (U.  S.)  5^; 
Pickenvill  v.  Lahens,  15  Wall.  (U.  S.)  140; 
Davis  V.  Van  Buren,  72  N.  Y.  587 ;  Crosby  v. 
Crafts,  5  Hun  (N.  Y.)  327 ;  Douglass  v.  Ferris, 
63  Hun  (N.  Y.)  413;  Chard  v.  Hamilton,  56 
Hun  (N.  Y.)  259,  aMrmed  125  N.  Y.  777. 
Contra,  Hudelson  v.  Armstrong,  70  Ind.  99 ; 
Hughes's  Estate,  13  Pa.  Super.  Ct.  240;  Steven- 
son f .  Long,  23  Pa.  Co.  Ct.  391 ;  Susong  v,  Val- 
den,  10  S.  Car.  247,  30  Am.  Rep.  50;  Shubrick  v. 
Russell,  I  Desaus.  (S.  Car.)  31s.  Compare 
Holthausen  t>.  Kells,  18  N.  Y.  App.  Div.  80, 
aiHrtned  154  N.  Y.  776. 

ITndortaUng  on  AppoaL  —  Wood  v.  Fisk,  63 
N.  Y.  245,  20  Am.  Rep.  528. 

5.  Eqait;  FoUowa  the  Law.  —  Pickersgill  o. 
Lahens,  15  Wall.  (U.  S.)  140;  Dixon  v.  Van- 
denberg,  35  N.  J.  Eq.  47;  Bowman  v.  Kistler, 
33  Pa.  St  106;  Harrison  v.  Field,  2  Wash. 
(Va.)  136. 


6.  Deatk  of  BnMty  After  Joint  Jodgnunt  — 

U.  S.  V.  Price,  9  How.  (U.  S.)  83.  aflirmiHg 
I  Wall.  Jr.  (C.  C.)  173.  But  see  U.  S.  v.  Cush- 
msn,  2  Sumn.  (U.  S.)  426;  Smith  v.  Kibbe,  31 
Hun  (N.  Y.)  390. 

7.  flereral  Obligation  —  Aetton  Berived.  — 
Douglass  V.  Ferris,  138  N.  Y.  193,  34  Am.  St. 
Rep.  435. 

8.  ftatntOTj  fnriiiou  Kike  Aetbm  BarrlTa. 

—  Gillespie  o.  Hauenstein,  72  Miss.  838 ;  Home 

V.  Tartt,  76  Miss.  304;  Dixon  v.  Vandenberg; 
35  N.  J.  Eq.  47;  Donnerberg  v.  Oppenfaeimer, 
15  Wash.  290.  See  also  Bowman  v.  Kistler,  33 
Pa.  St.  106,  as  to  the  death  of  surety  pending 
suit,  and  Baslcin  v,  Huntington,  130  K.  Y.  313, 
affirming  53  Hun  (N.  Y.)  95,  as  to  death  after 
judgment  And  see  the  statutes  of  the  several 
states. 

9.  Hot  VnloH  Frlne^  IilToiiniideBt  w  ImbIt- 
ent.  —  Tremain  v.  Severin,  16  Ind.  App.  447. 

See  Kent  v.  Waters,  18  Md.  53. 

10.  Estate  Liable  on  Undertaking  for  Boflnite 
Period. —  Green  v.  Young,  8  Me.  14,  22  Am. 
Dec.  218.  See  also  Holtbausen  v.  Kells,  18 
N.  Y.  App.  Div.  80,  aMrmed  154  N.  Y.  776. 

Tor  the  Ben|t  Oaring  an  Extended  Term,  wfaen 
the  lease  may  continue  from  year  to  year,  the 
estate  of  the  surety  is  liable.  De  Morat  v.  How- 
ard, 20  Pa.  Co.  Ct.  491. 

Official  Bond.  ~-  Snyder  v.  State,  5  Wyo.  318, 
63  Am.  St.  Rep,  60. 

11.  Botmd  Eimielf,  His  "Heirs,  ExeoBtors,  and 
AdminUtrators."  —  Pond  ».  U.  S.,  (C.  CI  A.) 
Ill  Fed.  Rep.  989;  Hecht  V.  Weaver,  34  Fed. 
Rep.  1 1 1 ;  Royal  Ins.  Co.  v.  Davies,  40  Iowa 
469;  Shackamaxon  Bank  v.  Yard,  150  Pa.  St. 
.751,  30  Am.  St.  Rep.  807. 

eA  Volume  XXVII. 


Digitized  by 


Google 


« 


Ufhtt  uid  S«BwdlM  M  BttwMB        SVRBTYSHIP.    tsrrtr  ud  Crtdltor  or  Tldrd  falMS. 


The  ludf  of  the  Madpal  Itabtar  AshU  Bt  Snl^Mtad  before  the  lands  of  the  deceased 
surety ;  *  and  when  the  estate  of  a  deceased  surety  has  been  duly  settled  with- 
out knowledge  of  the  deceased's  liability,  the  legatees  and  devisees  are  liable 
to  the  extent  of  assets  received,*  but  the  children  cannot  be  made  to  pay 
money  received  as  advances  when  the  obligation  to  pay  the  debt  was  contracted 
after  the  advancements.' 

h.  CONFUCT  OF  Laws.  —  It  is  a  general  rule  that  a  surety  is  liable  accord- 
ing  to  the  law  of  the  place  of  his  contract.* 

I.  Dekcand  or  Notice  of  Default.  —  No  demand  or  notice  of  default 
by  the  principal  is  necessary  to  fix  the  liability  of  a  surety,"  except  in  cases 
where  such  demand  and  notice  are  expressly  required  by  the  language  of  the 
contract.*  When  the  bond  requires  that  notice  shall  be  given  "  immediately," 
it  means  within  a  reasonable  time,*  to  permit  an  investigation  into  the  con- 
dition of  the  principal's  accounts.*  When  the  bond  provides  that  notice  ^tiaXX 
be  given  to  the  surety  within  five  days  after  default,  it  need  not  be  given  in 
writing.* 

/  Revival  of  Liability  by  New  Promise.  —  When  a  surety  has  been 
discharged  from  liability  on  his -obligation  he  will  be  bound  by  any  new  obli- 
gation entered  into  with  a  full  knowledge  of  the  facts,  but  such  obligation 
can  only  extend  to  the  legal  liability  of  the  principal,^*  and  a  new  considera- 
tion is  not  necessary  to  support  the  subsequent  assent  of  the  surety;*^  but  a 
surety  .is  not  estopped  by  any  admission  of  liability  made  in  ignorance  of  his 
legal  rights.** 

k.  Charging  Surety  in  Equity.  —  A  court  of  equity  will  not  enforce  a 
liability  on  a  surety  where  he  is  not  held  at  law,"  but  if  a  surety,  bound  at 
law,  cannot  be  held  there,  by  reason  of  fraud,  accident,  or  mistake,  a  court  of 


1.  iMdi  of  FiiBfl^  11m  Saljootoa.—  Alder- 
son  V.  Aldenon,  53  W.  Va.  388. 
8.  Dbtribnteee  liable  to  Extent  of  Aaeota.— 

Lanier  v.  Griffin,  11  S.  Car.  565. 

5.  Beoorery  of  AdTaneementi.  —  Norwood  v. 
Cobb,  37  Tex.  141. 

4.  Liable  Aeoording  to  Lav  of  Plaee  of  Contraet. 

—  Walker  v.  Forbes,  35  Ala.  139,  60  Am.  Dec. 
498;  BacoD  V.  Dahlgreeo,  7  La.  Ann.  601; 
Long  V.  Temfdeman,  24  La.  Ann.  564;  Frier- 
son  V.  Williams,  57  Miss.  451;  Howard  v. 
Fletcher,  59  N.  H.  151;  Pogh  v.  Cameron,  11 
W.  Va.  523. 

Wbetliar  tbe  Surety  Eaa  Been  Dlseha^ed,  has 
been  held  to  be  a  question  going  to  the  remedy, 
and  to  be  decided  according  to  lex  fori.  Toomer 
V.  Dickerson,  37  Ga.  438. 

6.  Vo  Demand  or  Fetioe  of  Default  Heosssary.  — 
Morphy  v,  Victor  Sewing  Mach.  Co.,  tia  U. 
S.  688;  Streeper  v.  Victor  Sewing  Mach.  Co., 
113  U.  S.  676;  White  V.  Swift,  i  Cranch  (C 
C.)  443 ;  Mabaffey  v.  Gray,  85  Ga.  460 ;  Bum- 
hain  V.  Gallentine,  1 1  Ind.  29s ;  Kirby  v.  Stude- 
baker,  15  Ind.  45;  Leonard  v.  Shirts,  33  Ind. 
314;  Frash  v.  PoIIe,  67  Ind.  55;  Kline  v.  Ray- 
mond, 70  Ind.  371;  Sullivan  v.  Cluggage,  21 
Ind.  App.  667;  McMillan  c  BuU'a  Head  Bank, 
3a  Ind.  II ;  Wood  v.  Barstow,  10  Pick.  (Mass.) 
368;  Anltman,  etc.,  Co.  t>.  Gorham,  87  Mich. 
333;  Buchanan  County  v.  Kirtley,  43  Mo.  534; 
Morris  Canal,  etc.,  Co.  v.  Van  Vorst,  21  N.  J. 
L.  116;  Mann  v.  Eckford,  15  Wend-  (N.  Y.) 
502;  Sleight  V.  Watson,  8  Jones  L.  (53  N.  Car.) 
10.  But  see  Wooldridge  v.  Griffith,  59  Tex. 
390,  &8  to  necessity  of  notice  to  surety  on  ap- 
peal bond. 

■UtvtN  in  lone  States  Oootrel  the  necessity 
lor'  denand  on  notice  in  the  case  of  sureties  on 


bonds  in  judicial  proceedinga  or  of  persons 
under  judicial  control. 

Attachment  Bond.  —  Johnson  v.  Chicago, 
etc..  Elevator  Co.,  105  111.  463. 

Administrator's  Bond. —  Fuller  0.  Dupont, 
183  Mass.  596.  But  see  Paine  v.  Moffitt,  11 
Pick.  (Mass.)  496. 

6.  Unless  the  Contraot  Seqoiree  Notloe  or  Le- 
numd.  — /a  r«  Brown,  (1893J  2  Ch.  300;  Tre- 
week  V.  Howard,  105  Cal.  434;  Morgan  v, 
Menzies,  65  Cal.  343,  60  Cal.  341 ;  Lee  v. 
Briggs,  39  Mich.  593 ;  Heebner  v.  Townsend, 
(Supm.  Ct.  Spec.  T.)  8  Ab.  Pr.  (N.  Y.)  334; 
George  A.  Fuller  Co.  v.  Doyle,  87  Fed.  Rep. 
693. 

7.  "  Immediately  "  —  Within  Seasonable  Time. 

—  Fidelity,  etc.,  Co.  v.  Courtney,  186  U.  S.  34*. 
affirming  103  Fed.  Rep.  599;  Fidelity,  etc.,  Co. 
f.  Robutson,  136  Ala.  379. 

t.  Tarboro  Bank  v.  Fidelity,  etc.,  Co.,  laS 
N.  Car.  366,  83  Am.  St.  Rep.  682. 

9.  Votioe  Feed  Vet  Be  In  Writing.  —  Ue  v. 
Briggs,  39  Mich.  592.  See.  Martin  v.  Buffaloe, 
128  N.  Car.  308,  83  Am.  St.  Rep.  679. 

10.  Bound  by  Sew  Obligation.  —  Ellis  v.  Bibb, 
3  Stew.  (Ala.)  63 ;  Johnson  v.  Prater,  84  Ga. 
141.    See  also  Owens  v.  T^e,  3  Ind.  App. 

.  .    .  , 

As  to  paym«it  or  new  promise  by  a  principal 
stopping  the  nmning  of  the  statute  of  limita- 
tions, see  the  title  Liuitation  or  Actions,  vol. 
i9.  p.  308  et  stq, 

1 1 .  Vew  Consideration  Vot  gsoeeiary.  —  Pelton 
V.  Prescott,  13  Iowa  567, 

18.  Admifslon  in  Ignoranoe  of  L^al  Blgbtl.  — 
Welch  V.  Seymour,  38  Conn.  387. 

18.  XMlty  mu  Vot  Aid  When  Hot  Boud  at 
Uv.— Fieldea  v.  Lahens,  6  Blatchf.  (U.  S.) 
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equity,  to  prevent  a  failure  of  justice,  will  Interfere.'  Equity  regards  a  surety 
as  a  mere  guarantor  of  the  principal's  ability  to  pay  the  debt,  and  requires  the 
creditor  to  obtain  as  much  of  his  money  from  the  principal  debtor  as  practi- 
cable, and  to  hold  the  surety  responsible  only  to  the  extent  of  the  principal's 
inability,*  and  to  entitle  a  party  seeking  to  recover  In  a  court  of  equity, 
£^ainst  one  of  several  sureties  in  a  trustee's  bond,  the  whole  amount  of  his 
claim  against  the  defaulting  trustee,  he  must  prove  not  only  the  insolvency 
of  the  principal  in  the  bond,  but  of  all  the  other  cosureties.* 

/.  Sureties  for  Particular  Debts  or  Acts  —  ^i)  Particular  Business 
or  O^ce.  —  A  surety  for  the  fidelity  or  capacity  of  a  pnncipal,  appointed  to  a 
particular  office  or  employment,  is  not  bound  if  the  nature  of  the  employment 
is  so  changed  by  the  act  of  the  employer'that  the  risk  of  the  surety  is  materi- 
ally altered  from  what  was  contemplated  by  the  parties  at  the  time  of  enter- 
ing into  the  bond.*  An  undertaking  for  the  fidelity  of  another  as  agent 
for  a  corporation  is  limited  to  such  acts  as  the  corporation,  by  its  charter, 
may  lawfully  require  an  agent  to  perform.*  The  surety  on  the  bond  of  a 
bank  cashier  cannot  be  held  liable  for  his  default  while  acting  as  cashier  of 
the  company  after  incorporation  when  the  company  was  not  incorporated 
as  had  been  conteniplated  at  the  time  of  the  execution  of  the  bond.*  When 
a  bond  of  suretyship  is  given  for  an  officer,  and  by  the  act  of  the  oblt^ee 
the  office  is  materially  changed,  as  by  promotion,  so  as  to  affect  the  nsk 
of  the  surety,  the  bond  as  to  him  is  avoided,''  but  not  when  the  bond 
extends  to  employment  generally  in  the  business  of  the  obligee,*  nor  when 
there  is  a  mere  addition  of  duties  which  do  not  interfere  with  the  performance 
of  the  duties  of  the  office  for  which  the  bond  was  given.*  The  surety  cannot 
be  held  liable  for  transactions  of  the  principal  while  acting  in  a  distinct 
capacity,**  and  one  on  the  bond  of  a  contractor  is  not  liable  for  debts  incurred 


524;  Go  small  v. 'Cniger,  69  N.  Y.  87,  25  Am. 
Rep.  141 ;  Leflingwell  v.  Vnjtx,  zt  Wit. 
39a. 

1.  Bound  but  Cannot  Be  Held  at  Law,  Xqulty 
Will  Interfore.  —  Graves  v.  M'Call,  i  Call 
(Va.)  414;  Gorsuch  v.  Briscoe,  Md.  573; 
Brooks  V.  Brooke,  13  GiU  &  J.  (Md.)  319,  38 
Am.  Dec.  310.  See  also  Hunt  v.  Daniel,  6  J. 
J.  Marsh.  (Ky.)  398;  Ogden  v.  Waller,  34 
Miss.  190, 

Ob  Seafb  of  a  ]>eUnqueot  TraetM  without  ac- 
counting for  the  trust  estate.  Gorsuch  v.  Bris- 
coe, 56  Md.  573- 

S.  Tint  8ub!]ect  Frinelpal'i  Zftate.  —  Roane 

V.  Pickett,  7  Ark,  510. 
9.  Clagett  V.  Wortbii^on,  3  Gill  (Md.)  83. 

4.  Ohange  in  Xa^lonwat  Altera  Siik.  —  Bonar 
V.  Macdonald,  3  H.  X.  Cas.  221S;  Gass  v. 
Stinson,  a  Sumn.  (U.  S.)  453;  Johnson  v. 
Eaton  Milling,  etc.,  Co.,  18  C^Io.  331 ;  Green 
V.  Locke,  31  La.  Aon.  656;  Salem  v.  McGin- 
tock,  16  Ind.  App.  661  ;  Baltimore  First  Nat. 
Bank  v.  Gerke,  68  Md.  449,  6  Am.  St.  Rep. 
453 ;  Grocers'  Bank  v.  Kingman,  i€  Gray 
(Mass.)  474:  Boston  Hat  Manufactory  v. 
Messinger,  a  Pick.  (Mass.)  333;  Rapier  v. 
Louisiana  Equitable  L.  Ins.  Co.,  57  Ala.  100; 
Singer  Mfg.  Co.  v.  Hibbs,  21  Mo.  App.  574; 
Ludlow  V,  Simond,  2  Cai.  Cas.  (N.  Y.)  i,  3 
Am.  Dec.  391.  See  Bartlett  v.  At^.-Gen., 
Parker  377 ;  Rollstone  Nat.  Bank  v.  Carle- 
ton,  1 36  Mast.  326 ;  Socialistic  Co-operative 
Pub.  Assoc.  V.  Hoffmann,  (C.  PI.  Gen.  T.)  13 
Misc.  (N.  Y.)  440.  But  see  Lionberger  v. 
Krteger,  88  Mo.  160. 

5.  Aete  a<  Agent  Within  Boope  e<  Oorporatloa 


atrter.  —  Blair  v.  Perpettial  Ina.  Co.,  zo  Mo. 
559,  47  Am.  E^ec  1x9. 
Vor  Freflte  Ontslde  tte  0»»pe  of  tts  Gerpoiate 

AnthorlQr,  made  and  appropriated  by  agent  in 
the  business  use  of  the  name  and  credit  of  the 
company,  surety  is  liable.  Goodhue  Farmen' 
Warehoase  Co.  v.  Davis,  8t  Minn.  310. 

6.  Chaofe  1v  laoerpozatioii  of  Bn^loTMi. -~ 
Benstnger  v.  Wren,  100       St.  500. 

7.  SromstlOB.  —  Hanafactarers'  Nat.  Bank 
V.  Dickerson,  41  N.  J.  L.  448;  National  Me- 
chanics Banking  Assoc.  v.  Conkling,  90  N.  Y. 
J 16,  43  Am.  Rep.  146;  Jennery  v.  Olmstead,  90 
N.  Y.  363;  Northwestern  Nat.  Bank  v.  Keen, 
14  Phila.  (Pa.)  7,  37  Leg.  Int.  (Pa.)  134; 
American  Dist.  Tel.  Co.  v.  Lennig,  139  Pa.  St. 
601. 

fl.  Bond  Sxtande  to  Emplormest  Oeneiml^.  — 

Union  Dime  Sav.  Inst,  v,  Neppert,  (SnpnuCt. 
Gen.  T.)  3  N.  Y.  Sapp.  797.  oSirtned  133  N.  Y. 
637 ;  New  York  Fourth  Nat.  Bank  v.  Spinney, 
120  N.  Y.  560. 

0.  Xere  Addition  of  Duties.  —  Liebermao  v. 
Wilmington  First  Nat.  Bank,  (DeL  Ch.  1898) 
40  Atl.  Rep.  383 ;  Detroit  Sav.  Bank  v.  Ziegler, 
49  Mich.  157,  43  Am.  Rep.  456;  Cumberland 
Bldg.  Loan  Assoc  v.  Gibbs,  119  Mich.  321; 
Home  Sav.  Bank  v.  Traube,  75  Mo.  199,  43  Am. 
Rep.  403;  Rochester  Gty  Bank  v.  Elwood,  ai 
N.  Y.  88 ;  New  York  v.  Kelly.  98  N.  Y.  467.  5© 
Am.  Rep.  699;  Vogeley's  Appeal,  (Pa.  1B88)  15 
Atl.  Rep.  878;  American  Dist.  Tel.  Co.  v.  Leo- 
nig,  139  Pa.  St.  6ot. 

10.  TraaeaotionB  in  JHitlnet  Capacity.  —  Ded- 
ham  Bank  v,  Chickering,  4  Pick.  (Mass.)  314; 
Ztnns  Mfg.  Co.  v.  Menddson,  89  Wis.  133, 
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by  a  subcontractor,'  nor  is  the  surety  of  an  agent  liable  for  defaults  of  a 
subagent,*  nor  for  the  transactions  of  the  agent  outside  the  territory  assigned.' 

(2)  Rent.  —  When  one  becomes  surety  for  the  payment  of  rent  and  the 
performance  of  the  covenants  of  the  lease,  his  liability  is  coextensive  with  the 
right  of  occupation  by  the  lessee.*  When  there  is  a  covenant  in  the  lease  for 
the  return  of  the  property  at  the  expiration  of  the  term,  there  is  no  breach 
making  the  surety  liable  in  damages  when  the  tenant  holds  over  with  the  pre- 
sumed consent  of  the  lessor.*  The  surety  is  not  released  from  the  whole  con- 
tract by  the  nonperformance  by  the  lessor  of  an  independent  agreement.* 
When  the  rent  is  payable  in  stated  terms,  the  .lessee  may  extend  the  time  of 
payment  of  rent  due  without  discharging  the  surety  for  rent  thereafter  to 
accrue.'  A  surety  is  liable  for  rent  though  the  buildings  have  been  destroyed 
by  fire.**  When  the  lessee  covenants  to  keep  the  property  insured,  and  the 
lessor,  at  his  request,  renews  the  insurance  and  pays  the  premium,  the  surety 
of  the  lessee  is  not  Hable  to  the  lessor  for  the  amount  paid.*  The  surety  has 
no  right  to  call  on  the  lessor  to  proceed  by  distress  warrant  against  the 
lessee.'* 

(3)  Individual  and  Parinership  Debts  —  (»)  Burftr  fur  u  indlvUul.  —  A  surety 
on  the  bond  of  an  individual  cannot  be  held  liable  for  the  defalcations,  omii^ 
sions,  or  neglect  of  a  firm  of  which  the  principal  is  partner.** 

(b)  BoTflty  for  a  PurtQBnliip.  —  A  contract  of  suretyship  entered  into  on  behalf 
of  a  partnership  continues  no  longer  than  the  partnership  itself,  so  that  a 
surety  for  a  copartnership  is  not  liable  for  a  default  by  one  or  more  of  the 
members  of  the  firm  after  there  has  been  a  dissolution.** 


1.  TMH»  Ineamd  Iqr  Sabeontnetor^ — Faurote 
V.  State,  1 10  Ind.  463 ;  UcCImkey  v.  Cromwell, 
II  N.  Y.  SM. 

3.  DafasltB  of  Subagoat.  —  Phoenix  Mut  L. 
Ins.  Co.  V,  HoUoway,  51  Conn.  310.  See  also 
Equitable  L.  Awnr.  Soc.  v.  Coats,  44  Micb.  260. 

8.  IruiMtieu  of  Afmt  0«tttd»  T«it«T<  — 
White  Sewins  Mach.  Co.  v.  Hullint,  41  Micb. 
339- 

VnlMi  tba  Bond  Eohftm  tbe  Blgbt  to  Tranite 
tte  Agent.  —  Howe  Sewing  Hacb.  Co.  v.  Lay- 
man, 88  111.  39. 

4.  Liability  CooxtonilTO  witb  Bight  of  Ooenpa- 
tlon  by  L«MM.  —  McDonald  v.  Harris,  75  lU. 
App.  1 1 1 ;  Holden  v.  Tanner,  6  La.  Ann.  74 ; 
Rice  V.  Loomi^  139  Mass.  303;  Preston  v. 
HoQtiiigtoa,  67  Htch.  139;  X>ecker  v.  Gaylord, 
8  Han  (N.  Y.)  no;  Dofau  v.  Wright,  25  Wend. 
(N.  Y.)  636;  Coe  V.  Vogdes,  71  Pa.  St.  383; 
Deblots  V.  Earie,  7  R.  L  a6 ;  Morrow  v.  Brady, 
13  R.  L  130.  But  see  Brewer  v.  Thorp,  35 
Ala-  9. 

Whoa  the  Frinolpal  Has  tlie  Vers  Prlvtlegs  of 
Xenswing,  a  surety  is  not  liable  after  the  term. 
Fasnacht  v.  Winlcehnaii,  2t  La.  Ann.  737.  See 
also  Brewer  r.  Knapp,  i  Pick.  (Mass.)  333; 
Kennebec  Bank  v.  Turner,  2  Me.  43. 

A  Soraty  on  a  Bond  for  Bent  fbr  a  Certain  Tsar, 
due  on  Jan.  15,  is  liable  for  the  rent  due  on 
that  date  though  the  bond  bore  date  Jan.  11,  and 
was  for  one  year.  Springs  v.  Brown,  97  Fed. 
Rep.  406. 

On  tht  Owfli  of  the  Lssms,  the  surety  is  bound 
for  tAter-%teeaia%  rent  when  he  has  bound  bJm- 
•elf  for  the  rent  for  the  entire  term.  Snpplee  v. 
Herrman,  16  Pa.  Super.  Ct.  45. 

0.  Corenant  fbr  Betnrn  of  Propsrty,  —  Kyle  v. 
Proctor,  7  Bush  (Ky.)  493. 

0.  VoBperfomanee  of  ladependent  Agreemant 
—  £Uis  V.  HcCormtck,  1  Hilt.  (N.  Y.)  313. 


T.  Bant  Payable  in  Stated  Tenm,  —  Coe  v.  Cas- 
aidy,  72  N.  Y,  133.  See  Palmer  v.  Purdy,  83 
N.  V.  144. 

8.  BalldlnRS  BsBtroyed  by  Fin. —  Kingsbury  v. 
Westfall,  61  N.  Y.  356. 

6.  lasnraaee  Paid  by  Lessor  —  Bursty  Liable  for 
Amoant.  —  Woodimdge  v.  Richardson,  a  Tliomp. 
&  C  (N.  Y.)  418. 

10.  Baqniring  Lessor  to  Pioesad  Against  Lessee. 
—  Brooica  v.  Carter,  36  Ala.  683;  Rubles  v. 
Holden,  3  Wend.  (N.  Y.)  316.  See  also  Tiir- 
nure  v.  Hohenthal,  36  N.  Y.  Super.  Ct.  79. 

11.  Snrsty  for  an  Indlvldttal.  —  White  Sewing 
Mach.  Co.  V.  Hines,  61  Mich.  423.  See  also 
London  F.  Assnr.  Corp,  v.  Bold,  6  Q.  B.  514,  51 
E.  C  L.  514;  Montefiore  r.  Lloyd.  15  C.  B.  N. 
S.  303,  109  E.  C  L.  303;  Connecticut  Mut.  L. 
Ins.  Co.  V.  Scott,  81  Ky.  540 ;  Mallory  t>.  Brent, 
75  Mo.  App.  480.  But  see  Braun  v.  Woolla- 
cott,  1 29  Cal,  107 ;  Hayden  v.  Hill,  53  Vt. 
359. 

12.  SnretyforaPaitnsrshlp. — Cambridge  Uni- 
versity V.  Baldwin,  5  M.  &  W.  580;  Connecticut 
Mut.  L.  Ins.  Co.  V.  Bowler,  Holmes  (U.  S.)  363 ; 
Gorgan  v.  School  Dtst.  No.  15,  4  Colo.  53 ;  State 
V.  Boon,  44  Mo.  354 ;  Standard  Oil  Co.  v.  Ame- 
9tad,  6  N.  Dak.  259,  66  Am.  St.  Rep.  604.  See 
Bill  V.  Barker,  16  Gray  (Mass.)  6a.  As  to  the 
obligations  assumed  of  tlie  predecessor,  one  of 
the  partners,  see  Ball  0.  Watertowo  F.  Ins.  Co., 
44  Mich.  137.  ' 

Bat  the  Sarety  on  a  Con  tractors'  Bond,  ^ren  pur- 
suant to  a  mechanic's  lien  law,  is  liable  after  an 
assignment  by  one  partner  of  his  interest  to  his 
copartner.  Abbott  v.  Morrissette,  46  Mina. 
10. 

As  to  a  Sealed  Note  Ezeonted  In  the  Vame  of 
the  Firm  Porportln^  to  Bind  Only  a  Fartnar,  on 

which  surety  was  hable,  see  Harter  v.  Moore,  5 
Blackf.  (Ind.)  367- 
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(4)  Individual  and  Partnership  Demands  —  (a)  Santy  is  Favor  «f  aa  ladiTidual. 

—  A  surety  on  a  bond  in  favor  of  an  individual  is  not  liable  after  the  individual 
takes  a  partner.' 

(b)  Surety  In  FaTor  of  a  FartnmUp.  —  A  surety  on  an  obligation  due  to  a  part- 
nership is  not  bound  after  there  has  been  a  dissolution  of  or  a  change  in  the 
membership  of  the  partnership.* 

(5)  Bonds  of  Persons  under  Judicial  Control  —  (a)  Sxaouton,  Adminlitrator*, 
Ourdlaoi,  and  SeoetTon.  —  The  liabilities  of  sureties  on  the  bonds  of  executors, 
administrators,  guardians,  and  receivers  are  discussed  elsewhere  in  this  work.' 

(b)  Aulgnets  —  aa.  In  General,  —  The  surety  of  an  assignee  is  not  relieved  from 
liability  by  the  fact  that  the  assignee  was  employed  as  an  attorney  to  estab- 
hsh  a  claim  against  the  estate,  and  not  to  collect  the  claim,  where  there  was 
no  separation  of  the  money  from  other  funds  belonging  to  the  estate.*  When 
a  bond  has  been  executed  under  one  assignment,  the  liability  of  the  surety  on 
such  bond  cannot  be  ascertained  when  other  trusts  are  united  with  it,  as  it  is 
rendered  impossible  to  determine  to  what  extent,  if  any,  there  is  a  deficiency 
in  the  first  trust.*  The  original  surety  is  liable  for  the  proceeds  of  real  estate 
sold  by  the  assignee,  notwithstanding  a  statute  requires  special  security  to  be 
given ;  such  special  security  is  merely  cumulative.* 

M.  Necessity  of  £:stablishing  Liability  of  Principal.  —  It  is  not  necessary  by  ac- 
tion to  establish  a  devastavit  against  the  principal  before  action  can  be  main- 
tained against  the  surety.^ 

ce  Effect  of  Dsckeb  oh  Final  Accouht.  —  When  a  decree  has  been  entered 
against  an  assignee,  upon  the  final  accounting,  the  surety  is  concluded  by  it,* 
in  the  absence  of  fraud.* 

(6)  Bonds  Given  injudicial  Proceedings.  —  The  liabilities  of  the  sureties  on 
bonds  given  in  judicial  proceedings  are  considered  under  the  various  appro- 
priate titles  throughout  this  work.** 

2.  Bights  of  Surety  — a.  Right  to  Full  Disclosure  — (i)  Before  Con- 
tract. —  A  contract  of  suretyship  may  be  avoided,  if  the  circumstances  are 
such  that  it  can  be  fairly  inferred  that  the  surety  reposed  confidence  in  the 
obligee,  and  the  latter  suffered  the  former  to  deal  under  a  material  delusion  ; 
or  if  obligee  and  surety  were  brought  into  such  connection  with  each  other  as 
to  make  the  concealment  equivalent  to  an  assertion,  on  the  part  of  the  obligee, 
of  the  nonexistence  of  the  facts  concealed.**    The  failure  to  disclose  need  not 

1.  Surety  in  Favor  of  aa  IndlvIdnaL  —  Wright  Stelle,  34  N.  J.  Eq.  199;  Hindman  v.  Lewouui, 
V.  Russel,'  a  W.  Bl.  934.  (Ky.  1901)  63  S.  W.  Rep,  478,  affirming  on  re- 

2.  Surety  in  Favor  of  a  FartnsnUp. —  Pern-  hearing  (Ky.  1901)  61  S.  W.  Rep.  470.  See 
berton.  v.  Oakes,  4  Russ.  154;  McCIoskey  p.  also  Pierpoint  v.  McGuire,  (C.  PI.  Gen.  T.)  13 
Wingfield,  29  La.  Ann.  141.    But  see  Peaae  V.  Miac.  (N.  Y.)  70. 

Hirst,  10  B.  &  C  123,  21  E.  C  L.  38.  Snntf  a  Parte-  to  tho  Aooo anting. —  Van  Slyke 

Bniety  Liablo  Whan  Onapaiv  la  a  Flnotnatlnv  v.  Bush, 

Body,  and  Thoro  Ii  a  Olia^  in  tho  EoUora  St  9.  AbianM  of  Fraud.  —  Walsh  v.  Miller,  51 

Bharei. —  Metcalf  v.  Bruin,  tz  East  400.  Ohio  St.  463. 

Butnte  Providing  that  Chango  of  Company  10.  See  for  instance  such  titles  as  Bail  (in 

Works  No  Belease  to  Suretieoon  Bonds.  —  Eastern  Civil  Cases),  vol.  3,  p.  587  ;  Bail  akd  RECOOiri- 

Union  R.  Co.  v.  Cochrane,  9  Exch.  197.  zance,  vol.  3,  p.  651;  Injumctioks,  vol.  16, 

8.  See  the  titles  Executors  akd  Aduinis-  p.  439   et  seq.;   Replevin,  vol.  34,  p.  539 

TRATORS,  vol,  II,  p.  879  et  seq.;  Guardian  and  et  seq. 

Ward,  vol.  15,  p.  116  et  seq.;  Receivers,  vol.  11.  Bight  to  Disolosore  Bofttre  Contract  —  Eng- 

33,  p.  1 1 14  et  seq.  land.  —  Pidcock  v.  Bishop,  3  B.  &  C.  605,  10  E. 

4.  AMlgnes  Employod  aa  Atteraoj.  —  Taylor  C.  L.  197  ;  Davis  v.  London,  etc..  Marine  Ins.  Co., 
V.  State,  73  Md.  308.  8  Ch.  D.  469 ;  Hamilton  v.  Watson,  iz  O.  &  F. 

5.  Othor  Tmitl  Valtad.  —  Cook  v.  Lehmer,  a  119;  North  British  Ins.  Co.  v.  Lloyd,  10  Exch. 
Ohio  Dec.  itt.  531 ;  Owen  v.  Homan,  4  H.  L.  Gas.  997;  Riillips 

6.  Proceeds  of  Salo  of  Baal  BaUte.  —  Rhawn  v.  v.  Foxall,  L.  R.  7  Q-  B.  666.  See  Small  v.  Cm- 
Com.,  loa  Pa.  St.  450.  rie,  2  Drew.  102. 

7.  Sonty  Hay  Be  Boed  Before  Establishing  De-  United  Stales.  —  Magee  v.  Manhattan  L.  Ina. 
vastavit.  —  Kaufman  v.  Wolf,  77  Tex.  250.  Co.,  93  U.  S.  93. 

8.  Doerea  on  Final  Aoooonting  Conolodes  Soraty.  Alabama.  —  Evans  v.  Keeland,  9  Ala.  4a. 

—  Garver  v.  Tisiiver,  46  Ohio  St  sfi;  /»  re  rndiana.— Ham  v.  Greve,  34  Ind.  18. 
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be  wilful  or  intentional  on  the  part  of  the  obligee,  or  with  a  view  to  his  advan- 
tage, but  his  act  must  be  such  as  to  have  operated  as  a  fraud  on  the  surety.^ 
Concealment  of  a  known  prior  default,*  or  culpable  carelessness,  will  relieve 
the  surety  *  when  such  concealment  would  be  a  fraud  in  fact  or  in  law,*  and 
when  inquiry  had  been  made  by  the  surety,"  but  not  when  there  was  no  intent 
to  conceal  or  culpable  negligence  on  the  part  of  the  obligee.*  The  facts  con- 
cealed must  be  those  immediately  affecting  the  liability  of  the  surety,  and 
bearing  directly  on  the  particular  transaction  to  which  the  suretyship 
attaches,' and  materially  increasing  the  obligation  of  the  surety;*  but  the 
creditor  is  under  no  obligation  to  inform  the  intended  surety  of  the  insolvency 
of  the  principal.*  A  misrepresentatioh  of  facts  by  the  creditor  which  will 
avoid  the  contract  as  to  the  surety  must  be  a  false  assertion  of  a  fact,  and  not 
the  expression  of  an  opinion.'*  If  the  surety  requires  to  know  any  particular 
matter,  he  must  make  it  the  subject  of  distinct  inquiry.*'  The  surety  is  not 
relieved  as  against  one  who  was  in  no  way  connected  with  the  deception,"  nor 
by  reason  of  his  ignorance  of  the  extent  of  the  obligation  assumed,"  nor  by 
mere  verbal  representations  of  what  the  written  contract  contained.** 


Kentucky.  — ■  Stanford  First  Nat.  Bank  v. 
Mattingly,  92  Ky.  650. 

Louisiana.  —  State  v.  Dunn,  1 1  La.  Aon. 
549- 

Mickigan.  —  Haacodt  Pint  Nat.  Bank  v. 
Joliason,  (Mich,  1903)  95  N.  W.  Rep.  975. 

Missouri.  —  Harrison  v.  Lumbennen,  etc.,  Ins. 
Co.,  8  Mo.  App.  37.  > 

New  y^rA.  —  Farmers  Nat.  Bank  v.  Van 
Slyke,  49  Hun  (N.  Y.)  7. 

Ohio.  —  Dinamorc  v.  Tidball,  34  Ohio  St.  411. 

Pennsylvania.  —  Farmers',  etc.,  Nat.  Bank  v. 
Braden,  145  Fa.  St  473. 

Rhode  Island.  — Mis^^  Bank  v.  Brownell,  9 
R.  I.  168,  II  Am.  R^.  331. 

Wisconsin.  —  £tna  L.  Ins.  Co.  v.  Mabbett,  18 
Wis.  667. 

1.  Failure  to  IMsolose  Heed  Hot  Be  WlUnl.  — 

Railton  v.  Mathews,  10  CI.  &  F.  934;  Harrison 
V.  Lumbermen,  etc.,  Ins.  Co.,  8  Mo.  App.  37; 
Sooy  V.  State,  39  N.  J.  L.  135. 

t.  Ooneaftlmant  of  Known  Friw  De&nlt.  — 
Mutual  L.  Ins.  Co.  v.  Wilcox,  8  Bias.  (U.  S.) 
197;  Guarantee  Co.  of  North  America  v.  Me- 
chanics' SaT.  Bank,  etc.,  Co.,  183  U.  S.  417; 
Guardian  F.,  etc.,  Assur.  Co.  v.  Thompson,  68 
Cal.  208;  Indiana,  etc..  Live  Stock  Ins.  Co.  v. 
Bender,  (Ind.  1904)  69  N.  £.  Rep.  691 ;  Deposit 
Bank  v.  Heame,  104  Ky.  819;  Ingraham  v. 
Maine  Bank,  13  Mass.  208 ;  St.  Louis  Third  Nat. 
Bank  v.  Owen,  loi  Mo.  558;  Sooy  v.  State,  39 
N.  J.  L.  135 ;  Dinsmore  v.  Tidball,  34  Ohio  St. 
41 1 ;  Wilmington,  etc.,  R.  Co.  v.  Ling,  18  S. 
Car.  116. 

See  Bowne  v.  MX.  Holly  Nat.  Bank,  45  N.  J. 
L.  360,  where  it  was  held  that  neglect  of  the 
bank  to  ascertain  a  prior  default  would  not  re- 
lieve the  surety;  Tapley  v.  Martin,  116  Mass. 
275;  Traders'  Ins.  Co.  v.  Herber,  67  Minn.  110. 
But  see  State  v.  Rushing,  17  Fla.  226,  as  to 
failing  to  disclose  prior  defaalts  of  a  state  officer 
on  bis  reappointment ;  Cawley  v.  People,  95  III. 
249;  Pine  County  v.  Willard,  39  Minn.  135,  la 
Am.  St.  Rep.  622. 

8.  OoaoMlment  of  Cnlpable  CareloameM.  — 
Smith  V.  Josseljrn,  40  Ohio  St.  409. 

4.  When  Conoealmant  Amounts  to  a  fraad, — 
Howe  Mach.  Co.  v.  Farrington,  83  N.  Y.  121. 

6.  When  Inquiry  Vads  \ij  Suety.  —  Lee  v. 
/ones,  17  C  B.  N.  5.  48a.  "»  E,  C  ^  4*»; 


Smith  V.  Scotland  Bank,  i  Dow.  272 :  Drabek  v. 
Grand  Lodge,  etc.,  24  111.  App.  82 ;  Monroe  Bank 
V,  Anderson  Bros.  Min.,  etc.,  Co.,  6s  Iowa  692 ; 
Wayne  v.  Commercial  Nat.  Bank,  52  Pa.  St. 
343 ;  Remington  Sewing  Mach.  Co.  v.  Kezertee, 
49  Wis.  409.  See  also  Stone  v.  Compton,  5 
Bing.  N.  Cas.  142,  35  E.  C.  L.  57. 
6.  Ho  Intont  to  Conoeal  or  CnlpaUe  R^ligenoe. 

—  £tna  L.  Ins.  Co.  v.  American  Surety  Co.,  34 
Fed.  Rep.  391 ;  Anaheim  Union  Water  Co.  v. 
Parker,  loi  Cal.  483 ;  Bostwick  v.  Van  Noorhis, 
91  N.  Y.  353.  See  also  Ashuelot  Sav.  Bank  v. 
Albee,  63  N.  H.  152,  56  Am.  Rep.  501. 

T.  ImmadUtelr  Affaoting  UkblUty  «f  Bursty.  — 
Comstock  V.  Gage,  91  III.  328 ;  Wilson  v.  Monti- 
cello,  85  Ind.  13;  Franklin  Bank  v.  Stevens,  39 
Me.  532;  Franklin  Bank  v.  Cooper,  36  Me.  179; 
Harrison  v.  Lumbermen,  etc.,  Ins.  Co.,  8  Mo. 
App.  37. 

B.  ICateriaU;  Inoraaiing  Obligation  of  Bursty. 

—  Pidcock  V.  Bishop,  3  B.  &  C  605,  10  E.  C.  L. 
197;  Caabin  v.  Perth,  7  Grant  Ch.  (U.  C.)  340; 
Graves  v.  Lebanon  Nat.  Bank,  to  Bush  (Ky.) 
23,  19  Am.  Rep.  50 ;  Bryant  v.  Crosby,  36  Me. 
571;  Atlas  Bank  v.  BrowncU,  9  R.  I.  168,  ti 
Am.  Rep.  331 ;  Screwmen  v.  Smith,  70  Tex.  172; 
Warren  v.  Branch,  15  W.  Va.  21. 

8.  Insolvsney  of  Surety.  —  Wjthes  v.  Labou- 
chere,  3  De  G.  &  J.  S93 ;  Roper  v.  Sangamon 
Lodge  No.  6,  91  111.  S18,  33  Am.  Rep.  60; 
Farmers',  etc.,  NaL  Bank  v.  Braden,  145  Pa.  St. 
473.  See  Mathis  v.  Morgan,  72  Ga.  517,  53  Am. 
Rep.  847. 

10.  Klirepresentatloo  Must  Be  False  AnttttM 
of  Taot.  —  Evans  v.  Keeland,  9  Ala.  42. 

11.  Xoit  Inquire  as  to  Any  Fartlonlar  Kattar, — 

Hamilton  v.  Watson,  12  CI.  &  F.  109. 
18.  Liable  to  0ns  Not  Connected  with  Deception. 

—  Davis  Sewing  Mach.  Co.  v.  Buckles,  89  111. 
237;  Lucas  V.  Owens,  113  Ind.  521  ;  Casoni  v, 
Jerome,  58  N.  Y.  321 ;  Western  New  York  L. 
Ins.  Co.  V.  Qinton,  66  N.  Y.  326;  Holmes  r. 
Frost,  125  Pa.  St.  3*8.  See  Home  Ins.  Co.  v. 
Holway,  ss  Iowa  571,  39  Am.  Rep.  179. 

18.  Ignorant  of  Extent  of  Obligation.  —  Metro- 
politan Loan  Assoc.  v.  Esche,  75  Cal.  513; 
Phccnix  Mut.  L.  Ins.  Co.  v.  Holloway,  51  Conn. 
310:  Farmers'  Bank  v.  Burchard,  33  Vt.  346. 

14.  Verbal  Bepresentatba  of  CoBtenti  of  inrlttan 
Contract.  —  McCormick  v.  Hubbell,  4  Mont  87, 
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(2)  After  Contract,  —  When  the  employer  of  a  clerk  or  other  agent  takes 
from  another  a  bond  of  indemjiity,  or  other  instrument,  guaranteeing  the 
honesty  and  fidelity  of  such  clerk  or  agent  while  in  the  service  of  the  employer, 
the  latter  impliedly  stipulates  that  he  will  not  knowingly  retain  such  clerk  or 
cWfent  in  his  service  after  a  breach  of  the  guaranty  justifying  his  discharge,  and 
that  in  the  event  he  does  so  without  the  surety's  consent,  it  is  to  be  at  the 
employer's  own  risk.*  Continuing  to  employ  an  agent  after  knowledge  of 
his  defalcation  will  relieve  the  surety,*  if  the  principal  fails  to  disclose  it  to 
the  surety,'  but  not  where  a  default  of  the  employee  was  not  occasioned  by 
fraud  or  dishonasty.*  The  failure  of  the  employer  to  notify  the  surety  of 
information  that  the  employee  was  engaged  in  speculation  defeats  a  recovery 
on  the  employee's  bond  for  defalcation  after  such  information  was  received* 
when  the  bond  provides  for  notification  on  the  employer's  becoming  aware  of 
the  employee's  being  engaged  in  speculation  or  gambling.* 

VagiMt  to  iHfaom  Dafkvltt.  —  The  surety  is  not  relieved  if  the  directors  of  a 
bank  neglect  to  discover  defaults  of  the  cashier,*  or  if  the  principal,  an 
employee  of  a  corporation,  fails  to  conform  to  a  by-law  of  the  company,  and  the 
surety  is  not  informed.* 

b.  Right  to  Revoke  or  Terminate  Contract.  —  A  surety  bound  for 
the  fidelity  and  honesty  of  his  principal,  and  so  for  an  indefinite  and  contin- 
gent liability,  and  not  for  a  sum  fixed  and  certain  to  become  due,  may  revoke 
and  end  his  future  liability  in  either  of  two  cases,  viz. :  first,  where  the  guaran- 
teed contract  has  no  definite  time  to  run ;  and,  second,  where  it  has  such 
definite  time,  but  the  principal  has  so  violated  it  and  is  so  in  default  that  the 
creditor  may  safely  and  lawfully  terminate  it  on  account  of  the  breach.*  But 
the  surety  cannot  dissolve  the  contract  for  a  definite  term  by  mere  notice.* 
It  is  sometimes  provided' by  the  contract  that  the  surety  may,  on  giving  cer- 
tain notice,  discontinue  his  liability,  and  when  such  notice  has  been  given  the 
surety  cannot  be  held  responsible  for  any  subsequent  transactions.^  A  notice 
from  the  surety  of  a  public  officer,"  or  an  officer  of  a  private  corporation,  that 
he  wants  to  be  relieved  from  his  suretyship  cannot  operate  instantaneously ; 
time  must  be  given  to  procure  a  new  bond.** 

c.  Enforcement  of  Contract  Against,  and  Securities  Given  by, 
Principal  — (i)  Before  Action  Against  Surety  — {%)  At  l*w.  — At  Uw,  the 
payee  of  an  obligation  may  maintain  an  action  thereon  against  the  surety  with- 
out first  exhausting  the  remedies  against  or  the  security  given  by  the  prin- 

1,  After  Cootrut.  —  Phillips  v.  Foxall,  L.  R.  Mass.  85,  41  Am.  Rep.  196;  Richmond,  etc.  R. 

7  Q.  B.  666;  Sanderson  v.  Aston,  U  R.  8  Excb.  Co.  v.  Sameg,  30  Gratt  (Va.)  ai8:  Ptttslinrg 

73;  Rapp  v.  Pbonix  Ins.  Co.,  113  lU-  39°.  55  «tc.,  R.  Co.  v.  Shaeff«r,  S9  Pa.  St.  350.  See 

Am.  Rep.  427.  Nashville  v.  Knight,  iz  Lea  (Tenn.)  700. 

fl.  OMtlnBiAK  to  fmplojr  After  XBOTledse  ef  8.  Blvht  to  fteroke  Coatrtdt — Emeryv.Balti, 

DeftdeatloB  —  Adjala  Tp.  v.  McElroy,  9  Ont.  94  N.  ¥.  408.    See  also  Dwellinf-House  lot. 

580;  Roberts  v.  Donovan,  70  Cal.  Jo8.  Co.  v.  Johnston,  90  Mich.  i;o.   But  see  Gordoa 

8.  Connecticut  Mut.  L.  Ins.  Co.  v.  Scott.  81  v.  Calvert,  4  Russ.  581 ;  Sanderson  v.  Aston,  L. 

Ky.  540.   See  Planters'  Bank  v.  Lamkin,  R.  M.  R.  8  Exch.  76. 

Charlt.  (Ga.)  39-   But  see  Peel  p.  Tatlock,  i  B.  9.  Coe  v.  Vogdee,  71  Pa-  St.  383. 

&  P.  419-  Vi.  tnuHtflfcbnSaliHMamtto  Votlot,  --Gus  v. 

4.  Balkiilt  Hot  OefitfloiMd  by  nmvd.  —  AUantic,  Stinson,  s  Sumn.  (U.  S.)  453. 

«tc..  Tel.  Co.  V.  Barnes,  64  N.  Y.  385,  si  Am.  Sotloe  by  BnratT  Ounpii^.  —  Taiboro  Bank  v. 

Rep.  631.    See  also  Cumberland  Bldg.  Loan  Fidelt^,  etc,  0>.,  is8  N.  Car.  366,  83  Am,  St. 

Assoc  V.  Gibbs,  119  Mich.  318;  Screwmen  v.  Rep.  683. 

Smith,  70  Tex.  174.  After  a  building  contract  has  been  broken 

5.  Ea^loyee  Ecvared  In  Spesalfttion.  —  Guar-  by  the  principal,  the  surety  may  insist  that 
antee  Co.  of  North  America  v.  Mechanics'  Sav.  the  work  should  not  go  on  and  add  to  his 
Bank,  etc.,  Co.,  183  U.  S.  403-  liability  as  surety.    Hunt  v.  Roberts,  45  N.  Y. 

0,  Frelini^uysen  v,  Baldwin,  16  Fed.  Rep.  695. 

453.    See  also  Taiboro  Bank  v.  Fidelity,  etc,  11.  BaMoullle  Time  to  Proenn  Vew  BMd.  — 

Co.,  128  N.  Car.  366,  83  Am.  St.  Rep.  68a.  ReUly  v.  Dodge,  131  N.  Y.  iS3' 

7.  Bi^loyee  Fails  to  Oonform  to  By-law  of  Com-  18.  La  Rose  v.  Logansport  Nat.  Bank,  loa  lad. 

ytay,— Watertown  F.  Ins.  Co.  v.  Simtnons^  131  333;  Bottwick  v.  VanVoorhia,  91  N.  Y.  m. 
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cipal.*  unless,  under  the  terms  of  the  bond,  a  foreclosure  of  the  security  given 
by  the  principal  was  a  condition  precedent  to  a  right  of  recovery  against  the 
surety.* 

(k)  b  Iqiltr.  —  A  surety  for  a  debt  may,  by  a  bill  in  equity,  compel  the 
creditor  to  proceed  against  the  principal,  where  the  character  of  the  complain- 
ant as  surety  appears  on  the  face  of  the  evidence  of  the  debt  when  he  offers 
to  indemnify  the  creditor  in  his  proceedings  against  the  principal,  and  also 
offers  to  pay  whatever  the  principal  may  fail  to  pay  under  those  very  proceed- 
ings,* even  when  the  surety  gave  a  mortgage  on  his  property  for  the  payment 
of  the  debt>  This  cannot  be  done  if  it  be  shown  that  the  principal  is  insolv- 
ent,* nor  before  the  debt  is  due,*  When  security  is  given  by  both  the  prin- 
cipal and  surety  on  the  separate  and  individual  property  of  each,  the  creditor 
must  first  resort  to  the  security  given  by  the  principal.'  A  sure^  has  a  right 


1.  At  Imr,  ObUme  Kay  Ibit  ftie  SazatT— 

United  States.  —  Htiscatine  v.  Mississippi,  etc., 
R.  Co.,  I  DUl.  (U.  5.))  536. 

Calif ormia^ — See  Londtm,  etc,  Bank  v.  Smith, 
loi  Cal.  4*0. 

Indiana.  —  Webster  v.  Smith,  4  Ind,  App.  44 ; 
Jones  V.  Tincher,  15  Ind.  310. 

Louisiana.  —  New  Orleans  C^nal,  etc,  Co.  v. 
Escoffie,  2  La.  Ann.  830. 

Maryland.  —  Gaxty  v.  Hignutt,  33  Md.  ssa- 

MassachutetU.  —  Lincoln  v.  Bassett,  23  Pick. 
(Mass.)  154;  Adams  Bank  v,  Anthony,  18  Pick. 
(Mass.)  S38;  Allen  v.  Woodard,  is5  Mass.  403. 

Minnesota. — Hney  c  Finiuy,  5  Minn.  310. 

Missouri. -^CaXT  v.  Card,  34  lito.  517;  CaU»- 
way  County  Sav.  Bank  v.  Terry,  13  Mo.  App. 
99;  Aultmau,  etc,  O).  v.  Smith,  52  Mo. 
J5I. 

Nebraska.  —  Kroncke  v.  Madscn,  56  Neb.  609. 
New  Jersey,  —  PisUrd  v.  Davis,  30  N.  J.  L. 

Md. 

New  yorft.— Loud  v.  Sergeant,  i  Edw.  (N. 
Y.)  164 ;  Keene  v.  Newark  Watcb  Case  Material 
Co.,  (Snpm.  Ct  Spec  T.)  39  Misc.  (N.  Y.)  8; 
Luce  V.  Alexander,  49  K.  Y.  Super.  Ct.  203, 
aMrrned  100  N.  Y.  613. 

Pennsylvania.  —  Geddis  v.  Hawk,  1  Watts 
(Pa.)  a8o;  I>oinestic  Sewing-Uach.  Co.  v. 
Saylor,  86  Pa.  St.  387- 

South  Carolina.  —  Miller  v.  White.  35  S.  Car. 
33s:  Shdirick  V.  Russell,  i  Desans.  (S.  Car.) 
315. 

Tennessee.  —  Harlaii    v.    Sweeny,    i  Lea 

(Tean.)  666. 

Texas.  —  Walker  v.  Collins,  92  Tex.  189- 
Virginia.  —  Shannon  v.  McMulIin,  25  Graft. 

(Va.)  an. 

U^est  Virginia. — Ansstrong  v.  Poole  30  W. 
Va.  666. 

Vhn  tha  MnilpitllMai,  the  payee  may  look  to 
the  sitrety  as  priniarily  Iid>Ie,  and  need  no^pre- 
acnt  the  claim  to  the  administrator  of  the  de- 
fseaaed  principal  for  allowance  and  pajment. 
Willis  V.  Chowning,  90  Tex.  617.  See  alao 
Scantltn  v.  Kemp,  34  Tex.  388. 

fi.  VnlsiB  TsroM  Beqnlr*  ForMlasws  of  Priii< 
etpal**  leouitj.  —  Beebe  v.  Canney,  52  Minn. 

491. 

8.  Bqntty  Vill  Omniiat  Mlttr  to  Fmaad 
Avalnst  Prlnelnd  —  England.  —  Lee  v.  Rook, 
Mosley  318;  Wri^  v.  Simpson.  6  Ves.  Jr.  734; 
Ranelaugh  v.  Hayes,  i  Vem.  189. 

United  States.  —  Hotter  of  Babcock,  3  Stoir 

<u.  s.)  399. 


Florida.  —  West  v.  Chasten,  la  Fla.  315. 
Illinois.  —  Wise  v.  Shepberd,  13  III.  41. 
Indiana. —  HinUe  v.  Htnkle,  w  Ind.  Ai^ 
387. 

Mississippi.  —  Solomon  v.  Meridan  First  Nat. 
Bank,  72  Miss.  854. 
Minnesota.  —  Huey  v.  Pinney,  5  Minn.  310. 
New  Jersey.  —  Philadelphia,  etc,  R.  Co.  v. 
Little,  41  N.  J.  Eq.  519;  Irick  v.  Black.  17  N, 
J.  Eq.  189;  Pintard  v.  Davis,  20  N.  J.  L.  205. 

Nete  York.  —  Wright  v.  Austin,  56  Barb. 
(N.  Y.)  13 ;  Singer  v.  Txoutman,  49  Bait.  (N. 
Y.)  183;  King  V.  Baldwin,  17  Johns.  (N.  Y.) 
384,  8  Am.  Dec  415,  overruling  2  Johns.  Cb. 
(N.  Y.)  S54;  Hayes  v.  Ward,  4  Johns.  Ch.  (N. 
Y.)  133,  6  Am,  Dec.  554;  Sbeppard  v.  Conley, 
(Supm.  Ct.  Spec.  T.)  9  N.  Y.  Supp.  777; 
Hannay  v.  Pell,  3  E.  D.  Smith,  (N.  Y.)  433. 

North  Carolina.  —  But  see  Gary  V.  Cannot, 
3  Ired.  Eq.  (38  N.  Car.)  64. 

Oregon.  —  Brown  v.  Whittington,  39  Oregon 
30a. 

TeMneseee.  —  Croone  v.  Bivcns,  j  Head 
fTenn.)  339;  Harlan  v.  Sweeny,  1  Lea  (Tenur) 
6£i6. 

Virginia.  —  Kent  p.  Matthews,  13  Leigh  (Va.) 
S73.  See  also  Beckham  v.  Duncan,  (Va.  1889) 
9  S.  £.  Rep.  IO03,  where  the  principal  was  a 
devisee  of  the  surety.  See  Dillard  v.  Krise. 
86  Va.  410. 

WasMngton.  —  Rotting  v.  (Heman,  so  Wash. 
it6. 

West  F^trgmta.  —  Wilson  v.  Carrico,  50  W. 

Va.  336. 

SaqtiMt  Knit  Be  to  Frooeod  hy  Due  Prooass  of 
taiw.  —  Singer  v.  Troutmao,  49  Barb.  (N.  Y.) 

183. 

Whoi  Surety  EaalDdrauiity. — Newaomr.Mc- 
Lendon.  6  Ga.  393. 

bdoBsity  from  Piindpal  to  Cosurety  Fint  8ab- 
jeotod.  —  West  v.  Belches,  5  Munf.  (Va.)  187. 

On  the  Death  of  the  Prlndpal.  —  Paxton  v. 
Rich,  85  Va-  378- 

4.  When  Iforsty  Oato  Swmrlty.  —  Stone  v. 
Bicket,  (Supm.  Ct.  Spec.  T.)  31  Misc  (N.  Y.) 
683,  alRrmed  62  N.  Y.  A|^.  Div.  617.  But  see 
Webber  v.  Webber,  109  Mich.  147. 

5.  Vet  When  Prindp&l  Insolvent.  —  Barnard 
V.  Martin,  112  N.  Car.  754, 

6.  Fot  Be&ra  Debt  Dae.  —  Hinckley  v.  Pfister, 

83  Wis.  64. 

7.  Borety  Given  by '  Both.  —  Gresham  v. 
Ware,  79  Ala.  193;  Kempner  v.  Dooley,  60 
Ark.  526;  Hoppes  V.  Hoppes.  133  Ind.  401; 
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to  demand  that  any  securities  held  by  the  creditor  as  collateral  for  the  payment 
of  the  debt  shall  be  applied  in  satisfaction  thereof.* 

(o)  Undsr  st&tntM.  —  By  statute  in  some  states  a  surety,  by  service  of  notice 
on  the  creditor,  may  compel  him  to  bring  suit  on  the  note,*  but  when  the 
surety  has  received  from  the  principal  indemnity  against  loss  he  cannot  resort 
to  the  statute.*  The  notice  must  be  given  when  the  cause  of  action  has 
accrued,  and  not  in  advance  of  that  time,*  and  the  failure  of  the  creditor  to 
sue  is  an  election  not  to  sue ;  the  duty  is  on  the  creditor  to  use  "  due  diligence  " 
to  ascertain  the  residence  of  the  principal.'  To  justify  judgment  against  the 
surety  in  the  absence  of  the  principal  the  creditor  must  show  the  insolvency* 
or  death  of  the  principal.' 

(2)  After  Judgment  Against  Surety  —  (»)  At  I*w,  —  A  creditor,  havii^  judg- 
ment against  both  principal  and  surety,  may  cause  the  property  of  either  to 
be  taken  to  effect  the  payment  of  the  debt.*  The  recovery  of  a  joint  judg- 
ment against  principal  and  surety  does  not  merge  the  suretyship  of  the  surety 
and  render  him  a  principal  debtor.*  On  a  motion  to  revive  a  dormant  judg- 
ment against  the  principal  and  surety  on  a  note,  the  surety  may  set  up  any 
defense  or  reasons  why  the  judgment  should  not  be  revived  against  him  that 
have  arisen  or  accrued  since  the  judgment  was  taken  so  that  an  agreement  for 
an  extension  of  time  of  payment  of  the  judgment,  without  the  knowledge  of 
the  surety,  would  release  the  surety.** 

(l>)  Za  Equity.  —  A  surety^  after  judgment,  is  in  equity  entitled  to  be  pro- 
tected    and  to  have  execution  Lssued  first  against  his  principal/*  unless  he  is 


Wright  V.  Crump,  25  Ind.  339;  Wheat  v.  Mc- 
Brayer,  (Ky.  1894)  26  S.  W.  Rep.  809;  Kidd 
V.  Hurley,  54  N.  J.  Eq.  177;  Vartie  v.  Under- 
wood, 18  Barb.  (N.  Y.)  561 ;  Neimcewicz  v. 
Gahn,  3  Paige  (N.  Y.)  614;  Weil  v.  Thomas, 
114  N.  Car.  197;  Keel  v.  Levy,  19  Oregon  450; 
Bruce  v.  Laing,  (Tex.  Civ.  App.  1901}  64  S. 
W.  Rep.  1 019. 

1.  Oollatarftl  Seeniltw  to  Bt  Applied.  —  Pierce 
V.  Atwood,  64  Veb.  93.  See  also  Gastonia  v. 
McEntee-PetersoQ  Engineering  Co.,  131  N.  Car. 
359;  Spalding  v.  Susquehanna  County  Bank,  9 
Pa.  St.  38. 

8.  Votloo  to  Creditor  to  Sao  Piineipal.  —  Barnes 
V.  Sanunons,  laS  Ind.  596;  Whittlesey  v.  Heb- 
erer,  48.  Ind.  360;  Macready  v.  Sdiendi,  41  La. 
Ann.  456 ;  Denny  v,  Sajrward,  10  Wash.  438 ; 
Gillilan  v.  Ludinston,  6  W,  Va.  128. 

There  Knet  Be  Foreoloiare  of  Hortgago  Oiven 
by  Frinolpal.  —  Lewiston  First  Nat.  Bank  v. 
Vvilliams,  2  Idaho  670. 

^  The  Statute  Boes  Not  Costenplato  a  notice  to 
be  given  to  sue;  in  cases  where  ju^ment  has 
been  already  obtained  against  the  surety.  Inrin 
V.  Ilelgenberg,  zi  Ind.  106. 

8.  Bot  When  Snrety  Has  Indemnity.  —  Wilson 
V.  Tebbetts,  29  Ark.  587. 

4.  Botloe  When  CaoM  of  Aotloa  Em  Aflonud.  — 
Scales  V,  Cox,  10$  Ind.  261. 

6.  Creditor  Xnst  Be  Blllgwt  to  Asoertaln  Besi- 
donoe  of  Prinoipal.  —  Cox  v.  JefFeries,  73  Mo. 
App.  413.  See  Thrasher  v.  Buckingham,  40 
Miss.  67,  in  which  it  was  held  that  the  harden 
of  showing  that  the  principal  is  a  resident  is 
upon  the  surety.  See  also  Harrison  v.  Price, 
25  Gratt.  fVa.)  SS3. 

6.  Insolvency  of  Principal.  —  Welch  v.  Phelps, 
etc.,  WindmiU  Co.,  (Tex.  Civ.  App.  1896)  37  S. 
W.  Rep.  175. 

AbMDOofkvmthf  mat9.-r5ee  Ilg^e  f,  Buchtel, 
Ind.  381. 


7.  Death  of  PrinelpaL  —  Davis  v.  (Hllilan,  71 

Mo.  App.  498. 

Claim  Bond  —  Ko  Bight  to  Take  Jadgment  by 
Dobalt  Against  Snrety.  —  Mueaster  c.  Tvemont 
Nat.  Bank,  92  Tex.  425,  reversing  (Tex.  (3v. 
App.  1898)  46  S.  W.  Rep.  377. 

S.  At  Law,  Creditor  Kaj  Snl^eet  Pn^er^.  of 
Uther.— Davis  v.  Patrick,  (C.  C.  A.)  57  Fed. 
Rep.  909;  American  Surety  Co.  v.  Lawrence- 
ville  Cement  Co.,  96  Fed.  Rep.  25 ;  Abercrombie 
V.  Knox,  3  Ala.  728.  37  Am.  Dec.  721 ;  Keaton 
V.  Cox,  26  Ga.  1 6a;  Battle  v,  Stephens,  32  Ga. 
35  ;  Fidler  v.  Loring,  43  Me.  481 ;  Eason  v.  Pet- 
way,  I  Dev.  4  B.  L.  (18  N.  Car.)  44.  See 
also  McNeilly  v.  Cooksey,  »  Lea  (Tenn.)  39. 

9.  Joint  Indgmottt  Bot  Korgor  <rf  SaretjeUp.  — 
La  Farge  r.  Herter,  it  Barb.  (N.  Y.)  159, 
affirmed  9  N.  Y.  241.  See  Dubuque  County 
V.  Koch,  17  Iowa  229,  and  infra,  this  title,  VI. 
8.  Judgment  and  Execution  Liens. 

10.  Kotlon  to  Bovive  Dormant  Jndgmont. — 
Salisbury  First  Nat.  Bank  v.  Swink,  129  N. 
Car.  361. 

11.  Froteotlon  <tf  Snrety  In  Eqolty. —  Wren  v. 
Peel,  64  Tex.  374-  See  also  Davis  v.  Mikell, 
Freem.  (Miss.)  54S. 

Against  an  Ille^  Disposition  of  the  Fiinelpal'i 
Property.  —  Breese  v.  Schuler,  48  111.  339. 

Tailnro  of  Prinoipal  to  ConfiBOO  a  Judgment  and 
Stay  It,  as  promised  to  surety,  constitutes  no 
ground  for  equitable  relief.  Carpenter  v.  Kee, 
5  Humph.  (Tenn.)  585. 

IB.  ^eentlon  bned  First  Against  PrinelpaL.  — 
Miller  v.  Hudson,  IJ4  Ind.  550;  Commercial 
Bank  v.  Western  Reserve  Bank,  it  Ohio  444; 
State  Bank  v.  Campbell,  2  Rich.  Eq.  (S.  Car.) 
179;  Hollimon  v.  Karger,  30  Tex.  Civ.  App. 
$SS:  Wytheville  Crystal  Ice,  etc.,  Co.  v.  Frick 
Co.,  q6  Va,  141 ;  Womack  v.  Paxton,  8t  Va,  9. 
Sfp  Muscatine  v.  Mississippi,  etc.,  R.  Co..  t 
Dill.  (U.  3.)  536:  Womack  v.  Fluder,  13  I^a, 

46^  VoluntcWU. 
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insolvent;*  the  property  of  the  principal  should  first  be  exhausted,'  so  far  as 
it  can  be  done  without  too  great  delay  and  expense.' 

(«)  VuUr  sututM.  —  In  some  states,  statutes  provide  that  after  judgment  the 
property  of  the  principal  is  primarily  liable.*  By  other  statutes  it  is  provided 
that  judgment  should  order  execution  to  be  levied  first  on  the  principal's  prop- 
erty.^ Such  a  statute  does  not  apply  to  the  case  of  a  surety  who  has  been 
sued  alone  on  a  bond  executed  jointly  by  him  and  the  principal,*  nor  when 
the  principal's  property  is  in  the  control  and'fustody  of  the  court.'  A  stat- 
ute that  permits  a  party  to  procure  himself  to  be  declared  a  surety,**  and 
entitled  to  favor  in  the  collection  of  the  judgment,  does  not  require  the  cred- 
itor to  pursue  collateral  remedies.*  The  surety  may  aid  an  officer  to  find 
property  of  the  principal  on  which  to  levy  execution.'* 

d.  Defending  Suits  Against  Principal.  —  A  surety  may  defend  an 
action  against  his  principal,  may  set  up  any  legal  or  equitable  defense  which 
would  have  availed  the  principal,  and  may  establish  it  by  proof  notwithstand- 
ing the  principal  fails  to  plead."  , 

3.  B^hts  <^  Creditor,  —  The  creditor  cannot  be  compelled  by  a  surety  to 
apply  payments  made  by  a  debtor  owing  more  than  one  account,*'  or  the  pro- 
ceeds of  the  sale  of  security,  to  the  particular  debt  for  which  the  surety  is 
liable  so  as  to  relieve  the  surety  from  liability,  in  the  absence  of  a  direction  by 
the  debtor,*'  unless  circumstances  show  that  such  application  was  intended  by 


Ano.  196;  Hanby  v.  Heuritze,  85  Va.  i8a.  See 
also  Bames  v.  Cavauagh,  53  Iowa  27,  as  to  a 
sarety  on  a  stay  of  execution. 

1,  Ualaaa  Prlnoipal  It  IniolTent.  —  Sheldon  v. 
Reynolds,  14  La.  Ann.  703;  Huey  v.  Pinney,  s 
Minn.  310;  National  Lead  Co.  v.  Montpelier 
flardware  Co.,  73  Vt.  iso.  See  olio  Bardwell 
V.  Witt,  42  Minn.  468. 

Ai  to  ■zhanftfog'  Vaodn't  Uob.  —  Armstrong 
V.  Poole,  30  W.  Va.  666. 

S,  Property  of  Prinolpal  Flnt  Exhautod.  — 
Delaware,  etc.,  R.  Co.  v.  Oxford  Iron  Co.,  38 
N.  J.  Eq.  151 ;  McNeel  v.  Auldridge,  35  W.  Va. 
113;  Alderson  v.  Alderaon,  53  W.  Va.  388. 

9.  Orodlter  Xut  Vot  Be  Delayed,  —  Richarda  v. 
Osceola  Bank,  79  towa  713;  Hill  v.  Miller,  7 
Ls.  Ann.  633;  Philadelphia,  etc,  R.  Co.  v. 
Little,  41  N.  J.  Eq.  519;  Cumberland  First  Nat. 
Bank  v.  Parsons,  43  W.  Va.  137. 

4.  Under  Btatntea  Property  of  Mnoipal  Frlmarl- 
^  lUble.  —  Walker  v.  Tyson,  5*  Ala.  593; 
Johnson  v.  Harris,  69  Ind.  305 ;  Delevan  f . 
Pratt,  19  Iowa  439;  Brink  v.  Bartlett,  105  La. 
336;  L^tretre  v.  Barthet,  35  La.  Ann.  134; 
Hill  V.  Bourcier,  39  La.  Ann.  841 ;  Delaware, 
etc.,  R.  Co.  V.  Oxford  Iron  Co.,  38  N.  J.  Eq. 
151;  Watson  t>.  Sutherland,  i  Tenn.  Ch.  308. 
See  Elmore  v.  Robinson,  18  La.  Ann.  651. 

Ottdal  Bond.  —  Stinson  v.  Hill,  31  La.  Ann. 
Sfio. 

Jvdgnnt  Aould  Diiorimlnato  Betwoen  Prin- 
fltpal  Mid  Snn^.  —  Schooley  c  Fletcher,  45  Ind. 
66;  Douch  v.  Bliss,  80  Ind.  316;  Morris  v.  Mo- 
Anally,  3  Coldw.  (Tenn.)  304;  Montrose  v. 
Fannin  County  Bank,  (Tex.  Civ.  App.  1893)  33 
S.  W,  Rep.  709;  Dignowity  v.  Staacke,  (Tex. 
Civ.  App.  1694)  35  S.  W.  Rep.  824.  See  also 
Stewart  v.  Ray,  4  Ired.  L.  (36  N.  Car.)  369, 
and  the  title  PsiNcifAL  and  Susett,  16  Ehcyc 
op  Pl.  and  Pr.  938. 

Tor  Preeadnre  udar  the  Indiana  Statato  see 
Dodge  V.  Donham,  41  Ind.  186:  Harvey  v.  Os- 
bmi,  55  Ind.  53>i ;  Boys  v.  Simmons.  73  Ind. 
593  i  Williams  v.  Fleenor,  77  Ind.  36 ;  Chaplin  v. 
vj  C.  at  L.— 30 


Baker,  134  Ind.  385;  Zimmerman  v.  Gaumer, 
153  Ind.  553. 

Where  Joint  Jadgment  Does  Kot  State  Vaot  of 
SnretTahip,  execution  may  issue  against  surety. 
Work  V.  Harper,  ji  Miss.  107,  66  Am.  Dec. 
549:  Grissom  v.  Moore,  i  Sneed  (Tenn.)  361. 

GartUoMo  by  Glerk,  in  Bosordlaf  tlu  Jodgment, 
that  parties  are  principal  and  surety,  required 
by  sUtute.  Blaco  v.  State,  58  Neb.  557 ;  Drexel 
f.  Pusey,  57  Neb.  30;  Maxwell  v.  Home  F.  Ins, 
Co.,  57  Neb.  307. 

Oonunoa-Iaw  Bamedv  Sold  Unallteted  by  Sneh 
Statutory  Banudy.  —  narker  v.  Glidewell,  23 
Ind.  319. 

6.  Barety  Boed  Aloa*.  —  Davis  v.  Sanderlin,  i 
Ired.  L.  (33  N.  Car.)  390. 

7.  Proporty  of  Prbwlpal  la  Contnl  of  Cewt. — 

Knode  v.  Baldridge,  73  Ind.  54. 

8.  Chaplin  v.  Baker,  134  Ind.  385;  Frank  v. 
Traylor,  130  Ind.  145. 

9.  Creditor  VeedKotPorsae  Collateral  BoMdlM. 
—  Brown  v.  Brown,  17  Ind.  475. 

10.  Saroty  Xay  JUd  OfReer  to  Tiad  Propotiy  ^ 
Prindpal.  —  Martin  v.  Rice,  16  Tex.  iS7- 

11.  Defending'  Snita  Against  Prlnoipal.  —  Bird  v. 
Mitchell,  loi  Ga.  46;  Aeschlinaon  v.  Presby* 
terian  Hospiul,  165  N.  Y.  296,  80  Am.  St.  Rep. 
733,  dhrming  29  N.  Y.  App.  Div.  630;  Jewett  V. 
Crane,  35  Barb.  (N.  Y.)  208. 

18.  Creditor  Kot  Compelled  by  Soraty  to  Apply 
P^mrata.  —  Martin  v.  Pope,  6  Ala.  533,  41 
Am.  Dec.  66 ;  Brewer  v.  Knapp,  i  Pick.  (Mass.) 
332;  Crasser,  etc..  Brewing  Co.  v.  Rogers,  iia 
Mich.  113,  67  Am.  St.  Rep.  389;  James  v.  Ma- 
lone,  I  Bailey  L.  (S.  Car.)  334  ;  Pelzer  v.  Stead- 
man,  22  S.  Car.  286 ;  Zinns  Mfg.  Co.  v.  Mendel- 
son,  89  Wis.  135.  But  see  Riner  v.  New  Hamp- 
shire F.  Ins.  Co.,  9  Wyo.  81,  aMrmed  on  rehear- 
ing 9  Wyo.  446. 

18.  Tolerton,  etc,  Co.  v.  Roberts,  115  Iowa 
474.  91  Am.  St.  Rep.  171 ;  Noble  v.  Murphy,  91 
Mich.  653,  30  Am.  St.  Rep.  507.   But  see  Ana- 
heffn  TTnion  Water  Co.  v.  Parker,  loi  Cal.  483. 
On  IMwlMOM,  proceeds  applied  on  dd>t  pil- 
Volnme  XXVII., 
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the  crfsligor; '  but  a  direction  by  the  debtor  must  be  foUiowed.'  The  payment 
by  a  collector  of  taxes  of  the  amount  collected  oa  taxes  due  in  a  certain 
year  upon  the  tax  bills  of  former  years,  constitutes  no  defense  to  an  action 
against  the  surety  on  his  bond  for  that  year.'  When  the  defalcations  of  the 
principal  exceed  the  ^ount  of  the  bond,  the  creditor  need  not  credit  the 
amount  due  on  the  bond  with  an  amount  realized  from  the  assets  of  the  prin- 
cipal, but  may  recover  from  the  sureties  the  full  amount  of  the  bond."*  When 
the  creditor  has  collected  a  sum  of  money  by  action  against  the  principal 
debtor,  he  may,  as  ^;ainst  the  surety,  deduct  from  the  sum  realized  by  execu- 
,  tion  against  the  princip^  debtor  the  costs  of  the  recovery.' 

4.  A8sigiua«2Lt  of  Contnak  —  A  surety,  in  executing  a  writing  assignable  in 
its  character,  cannot  be  considered  as  intending  to  limit  its  use  to  the  payee.* 
The  assignee  of  a  note  signed  by  a  surety  acquires  only  such  rights  as  were 
pcssessed  by  the  assizor,  and  the  surety  may  set  up  any  facts  going  to  his 
discharge  of  which  the  assignee  had  knowledge.' 

6.  Estoppel  of  Surety  —  a.  In  General.  —  A  surety  is  estopped  from  plead- 
ing that  he  signed  the  note  in  ignorance  of  his  I^al  rights,^  or  under  a  mistake 
as  to  the  legal  effect  of  the  bond ;  •  that  the  principal 4iad  no  authority  to  sign 
the  obligation,*"  or  that  he  signed  under  duress;  he  cannot  set  up  a  defense 
that  the  principal  cannot  aiake ;  ^'  and  when  he  has  been  sued  at  law,  and 
makes  his  defense,  which  is  overruled  as  insufficient,  he  cannot  afterwards,  on 
the  same  facts,  obtain  relief  in  equity.**  When  the  surety  is  fully  secured,  by 
property  in  his  hands,  he  is  estopped  from  objecting  to  any  enlargement  « 
the  time  of  payment^  made  by  arrai^ement  between  the  creditor  and  the 
principal.*^ 

b.  By  Signing  as  Principal.  —  A  surety  who  has  placed  himself  in  the 
position  of  a  principal  by  expressly  declaring  upon  his  contract  that  he  binds 
himself  as  such,  is  estopped  to  set  up  a  defense  that  he  signed  merely  atf 

manly  intended  to  be  fleeured.  Jaekaen  v.  Miy,  ft.  Ttxj  t%j  Ooitt  Out  flf  flam  BMliz«d  bj  Salt, 

38  111,  App.  305.  — U<Mhcr  V.  HotchkiM,  3  Abb.  App.  D«c  (N. 

A  CtM  vt  UngU  IttdebtaflM,  as  where  judg-  Y.)  3x6. 

ment  is  given  against  tbe  prindpcl  f«r  more  4,  Smith  v.  Moberty,  10  B.  Hon.  (Ky.)  171. 

then  tbe  liability  of  tbe  surety,  is  not  one  for  See  aUo  Dixon  v.  Simo,  (Tenn.  Cb.  1901 )  6t  S. 

tbe  appropriation  of  payment*.  School  Tnwtaes  W.  Rep.  1053. 

V.  Smith,  88  III.  181.  AMiguMBt  •(  CUbu  of  labonn  nad  Matorial- 

1.  OironmstaBoes  Show  AppUoatlM  Waa  In-  man  t«  Bank.  —  Snmiea  on  eontraetor^s  bond, 

tend«d.  —  Mellendy  v.  Anstio,  6g  III.  15 ;  Han-  given  under  the  Act  of  CongrcsB  approved  Aag, 

sen  V.  Roun«avell,  74  HI.  ajS;  Chaffee  ».  Talia-  13,  1894,  were  beM  liable.    U.  S.  v.  Rundlc, 

ferro,  58  Miss.  544.   See  Dr.  Blair  Medical  Co.  (C.  C.  A.)  100  Fed.  Rep.  400. 

V.  U.  S.  Fidelity,  etc.,  Co.,  (Iowa  1902)  89  N.  7.  Hale  v.  Aldaffer,  5  Kan.  App.  40.  Seeaiao 

W.  Rep.  20.    See  also  Hecox  «.  Citizens'  Ins.  Cnmrntngs  v.  Little,  45  Me.  i8ti. 

Co.,  9  Bias.  (U.  S.)  431,  where  it  wai  held  that  Ngnad  in  Ignoraaoe  «(  £wal  Bigbti.  — 

money  remitted  by  an  Insnrance  agent  on  cur-  Bowers  v.  Cobb,  31  Fed.  Rep.  678. 

rent  business  cannot  be  entered  as  credits  on        VotSitoppod  toSat  Uplgiwrumu  toIteatL  

defaults  of  the  agent  previous  to  the  execution  Blaney  v.  Rogers,  174  Mass.  tyy. 

of  the  bond,  so  as  to  render  the  sureties  liable;  fl.  Under  mitako  as  to  Legal  Xlbet  of  Bond. — 

RocMord  Ins.  Co.  v.  R<^ers,  15  Colo,  App.  ay;  Nevin  v.  Fonchi,  77  Ga.  47. 

Riner  v.  New  Hampshire  F.  Ins.  Co.,  9  W70.  10.  Aathorlty  of  Prlnidpal  to  Sign.  —  Klein  v. 

81.  affirmed  on  rehearing.  German  Nat.  Bank,  69  Ark.  140. 

IMxMtloil  by  Debtor  Miut  Be  Followed.  —  11.  Prfn^al  fllpied  onder  Ihirsis,  —  Thomp- 

M'Donald  v.  Pickett,  z  Bailey  L.  (5.  Car.)  617.  son  v.  Buckhannon,  2  J.  J.  Marsh.  (Ky.)  416. 

Koaqr  OoBtzfbntod  hr  flonty  to  principal  for  It.  OuBOtflstlTpIMinisePrlnoipal  (^noC  Kako, 

tbe  payment  of  the  debt,  wi^  £rc<^oa  as  to  its  —  Evans  v.  Keeland,  9  Ala.  46.   See  also  Van 

application.     Reed   v.   Boardman,    ao   Pick.  Kiik  v.  Adier,  iii  Ala.  104;  Dillingham  v. 

(Mass.)  441.  Jenkins,  7  Smed.  &  M.  (Miss.)  479. 

8.  Tazoi  Colleotod  Applied  on  Prsrlons  Tear's  IS.  EAot  of  Judgment  at  Law.  —  IKng  v. 

Tax  Bills.  —  Montpelier  v.  Oarfce,  67  Vt.  479.  Baldwin,  2  Johns.  Ch.  (N.  Y.)  554. 

See  also  Frost  v.  Mixsell,  38  N.  J.  Eq.  586,  14.  Having  Bsettrlty,  Cannot  Set  Up  Ertsnslon  of 

that  in  the  absence  of  a  direction  by  the  creditor  Time  as  Dlseharge.  —  Smith  v.  Steele,  35  Vt. 

or  debtor,  the  law  will  apply  to  the  oldest  dd>t  A*7*  60  Am.  Dec.  176 ;  McDougall  v.  Walling, 

collections  paid  in  by  a  collector  of  taxes.  Wash.  478,  7$  Am.  St.  Rep.  849.   See  Camp- 

4.  When  SefltlMdons  Bzoead  Amout  tt  Xoad.  bell  Printing-Press,  etc,  Co.  v.  Powdt,  (Tex. 

— Phil^  V.  BoBsard,  35  Ved.  Rep.  99.  CW.  App.  1893)  24  S.  W.  Rep.  965. 
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surety.^  To  sealed  instruments  all  parties  are  principals,  unless  it  appear  on 
the  face  of  the  instrument  ths^  some  are  sureties,  and  they  arc  estopped  by 
their  seals.*  When  notes  are  signed  in  such  a  manner  as  not  to  show  on  their 
face  that  some  of  the  signers  are  sureties,  and  a  holder  has  had  express  or 
implied  notice  of  the  fact  that  any  of  them  are  sureties,  the  fact  may  be 
proved  by  parol  evidence.' 

c.  By  recitals.*  —  A  surety  is  estopped  to  deny  the  facts  recited  in  his 
obligation.'  On  a  bond  for  the  release  of  an  attachment  the  surety  cannot 
deny  that  an  attachment  issued."  By  signing  a  note  to  pay  a  judgment  the 
surety  cannot  attack  the  validity  of  the  judgment.'  A  surety  on  a  bond 
issued  or  taken  by  a  municipal  corporation  cannot  make  the  defense  of  ultra 
vires  or  total  lack  of  power  on  the  part  of  the  corporation,**  or  that  it  tran- 
scended its  municipal  powers;*  he  is  estopped  from  defending  on  the  ground 
that.  In  letting  a  municipal  contract,  legal  formalities  had  not  been  complied 
with.*® 

d.  Principal  under  Disability.  —  A  person  who  becomes  surety  on 
the  obligation  of"a  married  woman,  a  minor,  or  other  person  incapable  of  con- 
tracting, cannot  set  up  the  defense  that  the  obligation  is  void  on  account  of 
the  disability  of  the  principal,**  where  there  is  no  fraud,  duress  deceit;  viola- 
tion of  law  or  public  policy,  on  the  part  of  the  payee  in  procuring  the  note." 

e.  Forgery.  —  By  signing  his  name  on  an  obligation  a  surety  sanctions 
and  affirms  the  genuineness  of  the  previous  signatures,  and  is  estopped  to  set 
up  their  forgery^  of  which  the  creditor  had  no  notice."    But  a  person  whose 


1.  Br  Uning  u  PrinetpaL  —  Sprigg  v.  Mt. 
Pleasaat  Bank,  lo  Pet.  (U.  S.)  265 ;  Charablee 
V.  Davie,  88  Ga.  205 ;  Meaaagh  v.  Chandler,  89 
Ind.  94 ;  Waterrille  B^  v.  Redli^ton,  52  Me. 
466 ;  Picot  V.  Signiago,  22  Mo.  587 ;  McMillan  v. 
Parkdl,  64  Mo.  286;  Derry  Bank  v.  Baldwin,  41 
N,  H.  434;  Qaremont  Bank  v.  Wood,  10  Vt. 
5S2 ;  Arbuckle  v.  Templetoa,  65  Vt.  205.  See 
also  Patterson  v.  Qark,  101  Ga.  214. 

Aa  Aninit  as  AMignee.  —  Piper  v.  Headlee, 
30  TJI.  App.  93. 

%.  «aU*d  loftruunti.  —  Willis  v.  Ives,  i 
Sned.  ft  M.  (Miss.)  307.  See  also  NeeJ  v. 
Harding.  2  Met.  (E^.)  247;  Davit  v.  Mikell, 
Freoti.  (Uisa.)  548.  But  see  Metzner  v.  Bald- 
win. II  Minn,  150,  as  to  evidence  of  tlie  fact  of 
surety  sbip. 

8.  Kay  Sbow  Hotioe  of  Faot  of  Snzia^ili^  — 

Cununings  v.  Little,  45  Me.  186. 

In  an  Action  on  tbe  Contract,  the  creditor  will 
not  be  keld  at  law  bound  to  treat  as  sureties 
dioae  who  contracted  as  principala,  merely  be- 
cause tbey  were  in  fact  or  became  sureties  to 
his  knowledge.  The  remedy  js  in  chancery. 
Shate  V.  Taylor,  61  N.  J.  L.  256.  . 

4.  See  titJe  RecixAts,  vol.  24,  p.  67. 

f.  Cannot  Deny  Pa^ts  Recited.  —  CoUina  v. 
Mitchell,  5  Fla.  364;  Willis  v.  Rivers,  80  Ga. 
556 ;  May  v.  May,  19  Fla.  373 ;  Coleman  v.  Peo- 
ple. 78  111.  App.  215 ;  Brockway  f.  Petted,  79 
Mich.  620 ;  St.  Louis  County  v.  American  T..oan, 
etc^  Co.,  75  Minn.  489 ;  Thompson  v.  Rush, 
(Neb.  1902)  92  N.  W.  Rep.  1060 ;  Seiple  v. 
Elizabeth,  27  N.  J.  L.  407 ;  Chanties,  etc., 
Com'rs  V.  O'Rourk,  34  Hun  (N.  Y.)  349 ;  Lee  v. 
CUrk,  I  HilJ  (N.  Y.)  56;  Decker  v.  Judson,  16 
N.  Y.  439;  Cocks  V.  Barker,  49  N.  Y.  107; 
Weaver  v.  Ruhm,  (Tenn.  Ch.  1897)  47  S.  W. 
Rep.  171 ;  Cordle  v.  Burch,  10  Gratt.  (Va.)  480. 

A,  Coleman  v.  Bean,  t  Abb.  Am>.  Dec.  (N.  Y.) 
394.  See  also  Harrison  v.  Wilkin,  69  N.  Y.  41a. 


as  to  a  replevin  bond;  and  Washington  Ice  Co. 
V.  Webster,  125  U.  S.  426.  as  to  the  value  of 
the  property  stated. 

7.  OtuHtSBnrTalUltrofMgmMtCirWhiA 
Sola  (Hven.  —  Apperson  v.  (jogio,  3  III.  App.  48. 

8.  AnthorUraf  Mitniripal  Co^orstioiL — Wilson 
V.  Monticello,  8$  lad.  13;  American  Surety  Co. 
V.  Lauber,  22  Ind.  App.  329 ;  Heodersonville  v. 
Price,  96  N.  Car.  423 ;  Madieon  V.  American 
Sanitary  Engineering  Co.,  (Wis.  1903)  95  N. 
W.  Rep.  1097. 

8;  Indianapolis  v.  Slceen,  17  Ind.  632;  Mid- 
dleton  V.  State,  120  Ind.  166 ;  Homer  v.  Merritt, 
27  La-  Ann.  568. 

10.  Madison  v.  American  Sanitary  Engineer- 
ing Co.,  (Wis.  1903)  95  N.  W.  Rep.  1097. 

11.  Prineipol  oadar  OisabllltT  of  Corartnre, 
Kioorltr.Xtc.— /^rioiwas.  — Stillwell  p.  Ber- 
trand,  22  Ark.  375. 

Iowa. — Jones  v,  Crosthwaitc,  17  Iowa  393. 
Kentucky.  —  Robinson  v.  RobirLson.  11  Bush 
(Ky.)  174. 

Massachusetts.  —  Winn  v.  Sanford.  145  Mass. 

302,  I  Am.  St.  Rep.  461. 

Mississippi.  —  Whitworth  v.  Carter,  43  Miss. 
61 ;  Foxworth  v.  Bullock,  44  Miss.  457. 

Pennsylvania.  —  Wi^ns'a  Appeal,  100  Pa. 

St  155- 

South  Carolina.  —  Smyley  v.  Head,  a  Rich.L. 
(S.  Car.)  590,  45  Am.  Dec.  750. 

Tennessee.  —  Hicks  v.  Ruidotph,  3  Baict. 
(Tenn.)  352,  27  Am.  Rep.  760. 

Vermont.  —  St  Albans  Bank  v.  DUton,  30  Vt 
123,  73  Am.  Dec.  295;  Noble  v.  Scofield,  44  Vt. 
281. 

Virginia.  —  Kyger  r.  Sipe,  89  Va.  507. 

18.  Davis  V.  Statts,  43  Ind.  103,  13  Am.  Rep. 

382. 

13.  Cannot  Attack  GeaninaneM  of  Prarfou  fif- 
aatnraa.  —  Selser  v.  Brock.  3  Ohio  St  30a; 
Arthur  v.  Sherman,  11  Wash.  254. 
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name  has  been  signed  as  surety  is  not  estopped  from  setting  up  the  defense 
that  it  was  not  signed  by  him  or  by  his  authorized  agent*  unless  he  purposely 
kept  from  the  holder  of  the  note  the  information  that  the  signature  thereto 
was  not  genuine.* 

6.  Contraotoal  Lunitation.  —  A  clause  of  an  indemnity  contract  providing 
that  in  the  event  of  the  death  or  dismissal  of  the  employee  the  right  to  make 
a  claim  thereunder  shall  cease  at  the  end  of  six  months  from  such  time,  is  a 
reasonable  and  material  condition,  and  the  terms  of  the  contract  should  be 
fulfilled.'  A  letter  from  the  president  of  the  employing  company  merely 
informing  the  surety  that  the  books  and  accounts  of  the  company  were  ^eing 
examined,  and  that  a  report  of  the  result  would  be  made  as  soon  as  such 
examination  was  completed,  is  not  such  a  claim  as  is  contemplated  by  the  con- 
tract.* When  a  bond  contains  a  provision  that  any  claim  under  the  bond 
shall  "embrace  and  cover  only  for  acts  and  defaults  committed  *  *  * 
within  twelve  months  next  before  the  date  of  the  discovery  of  the  act  or 
default  upon  which  such  claim  is  based,"  the  surety  is  not  li|ible  for  defaults 
extending  over  a  longer  period  than  one  year,  though  the  misconduct  of  the 
oflicer  prevent  discovery  of  previous  embezzlements." 

IT.  BiasTB  AHS  BsiDBDiSfl  AS  Betwexv  Bitxett  ahd  Fsihoi?al— 1.  Righto 
of  Surety  —  a.  In  General.  —  A  surety  paying  the  debt,  after  the  default  of 
his  princip^,  has  a  right  of  action  against  the  latter  for  reimbursement.  In 
the  absence  of  an  express  agreement  to  reimburse,  the  law  raises  or  implies  a 
promise  to  that  effect,*  even  though  the  relationship  of  principal  and  surety 
was  not  created  at  the  request  of  the  former,  but  existed  merely  with  his  assent, 
expressly  or  impliedly  given.'  The  implied  contract  of  indemnity  arises  and 
takes  effect  from  the  time  when  the  surety  becomes  bound,  and  the  surety 
becomes  a  creditor  of  his  principal  from  that  time.^    Th.%  payment  of  the 


1.  Mxf  fM  Up  Tmgary  of  Els  Own  ttmatoTh 

—  English  v.  Dycus,  (Ky.  1887)  5  S.  W.  Rep. 

44- 

8.  Maxwell  v.  Wright,  (Ind.  App.  1902)  64 
N.  E.  Rep.  893- 

8.  Host  Sue  WithiQ  Six  Konthfl.  —  California 
Sav.  Bank  v.  American  Surety  Co.,  87  Fed.  Rep. 
1 18;  Granite  Bldg.  Co.  v.  Saville,  (Va.  1903) 
43  S.  E.  Rep.  351.  See  also  Fidelity,  etc.,  Co.  v. 
Courtnqr,  186  U.  S.  342,  aOrming  (C  C  A.) 
103  Fed.  Rep.  599,  as  to  filing  claim  "  as  soon  as 
practicable." 

4.  What  Is  a  Sufficient  Clftlm.— Granite  Bldg. 
Co.  V.  Saville,  (Va.  1903)  43  S.  E.  Rep.  351. 

5.  For  DefsolU  Committed  Within  Twelve 
Months.  —  Fidelity,  etc.,  Co.  v.  Consolidated  Nat. 
Bank,  (C.  C.  A.)  71  Fed.  Rep.  116,  reversing  67 
Fed.  Rep.  874. 

6.  Bight  of  AetloB  «f  Snnty — Alabama. — 
Martin  v.  Ellerbe,  70  Ala.  336. 

Georgia.  —  King  v.  McGehee,  -99  Ga.  6ji. 

Jovja.  —  Johnston  v.  Belden,  49  Iowa  301. 

Mississippi.  —  May  v.  Williams,  61  Miss.  135, 
48  Am.  Rep.  80. 

Missouri.  —  Halliburton  v.  Carter,  ss  Mo. 
435  ;  Bauer  v.  Gray,  t8  Mo.  App^  164 ;  Mosely  v. 
Fullerton,  59  Mo.  App.  143. 

Ohio.  —  Poe  V.  Dixon,  60  Ohio  St.  124,  71 
Am.  St.  Rep.  713- 

Pennsylvania.  —  Wynn  v.  Brooke,  5  Rawie 
(Pa.)  106. 

Texas.  —  Willis  v.  Qiowning,  90  Tex.  617,  59 
Am.  St.  Rep.  842.  , 

West  Virginia.  —  Butler  v.  Butler,  8  W.  Va. 
674- 

Sec  also,  citing  additional  cases,  the  title 


COKTUBVTIOK    AND    EXONBKATIOH,    TOL    7,  p. 

345- 

Whnt  a  Sorety  Becomes  Bankrapt  and  his  as- 
signee  makes  no  claim  against  the  principal  for 
reimbursement,  the  surety  after  his  discharge 
may  recover  from  the  principal  for  the  amount 
paid  by  him,  the  assignee's  right  of  action  being 
barred  by  limitation.  Coleman  v.  Riggs,  6i 
Iowa  543. 

A  Bonty  on  a  BaplsTln  Bond  may  recover 
from  the  principal  though  he  knew  the  replevin 

suit  to  be  groundless  and  malicious.  Smith  v. 
Rines,  32  Me.  177, 

7.  Assent  of  Principal  Creates  Liability.  — 
Powers  V.  Nash,  37  Me,  322;  Hecker  v.  Mahler, 
64  Ohio  St.  398,  Compare  Carter  v.  Black,  4 
Dev.  &  B.  L.  (ao  N.  Car.)  425;  White  v.  White, 
30  Vt.  338. 

Thoogh  the  Sarety*!  Own  lUegil  Aet  VaesMl* 
tatw  th^  flnre^slilp,  he  is  not  uereby  estopped 
from  recovering  from  the  principal  any  ai^ount 
he  is  compelled  to  pay  out  because  of  his  surety-' 
ship.  Green  v.  Schoenhofen  Brewing  Co.,  103 
Iowa  252. 

8.  When  Surety  Beoomei  Creditor  of  Prioelrtl. 

—  In  re  Stout,  109  Fed.  Rep.  794:  May  v.  Wil- 
liams, 61  Miss.  125,  48  Am.  Rep.  80;  Elwood  v. 
Deifendorf,  5  Barb.  (N.  Y.)  398;  Poe  t».  Dixon, 
6q  Ohio  St.  124.  71  Am.  St.  Rep.  713;  Barney 
r.  Grover,  28  Vt.  391.  Compare  Derouen  v. 
Norres.  49  La.  Ann.  1131 :  Heame  v.  Keath,  63 
Mo.  84;  Burckhartt  i'.  Helfrich,  77  Mo.  376: 
Bauer  v.  Gray,  18  Mo.  App.  164.  See  also  the 
title  Contribution  and  Exoneration,  vol.  7,  p. 
347.  and  infra,  this  section,  Remedies  of.  Surety 

—  In  Equity. 
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debt  creates  no  new  contract,  but  relates  back  to  the  date  of  the  suretyship.* 
The  surety  may  recover  only  from  him  for  whom  he  actually  became  bound, 
and  has  no  claim  upon  a  tlvrd  person  who  merely  benefited  by  the  suretyship. 
Thus,  a  surety  for  one  of  two  partners  cannot  recover  from  the  partnership 
though  the  obligation  was  given  for  a  partnership  debt,*  nor  has  a  surety  on 
the  custom-house  bond  of  a  consignee  of  goods  any  remedy  against  the  owner 
of  such  goods  unless  he  was  requested  by  the  latter  to  become  surety.'  But 
an  undisclosed  principal  in  the  original  obligation  is  liable  to  the  surety.'' 

Beoowj  from  Btut«  of  Maolpd.  —  If  the  surety  pays  the  debt  after  the  death 
of  his  principal,  he  may  recover  from  the  latter's  executors,  heirs,  or  devisees.^ 

Vottaa  ud  Dwuad.  —  Failure  to  notify  the  principal  of  an  action  brought 
against  the  surety  is  not  fatal  to  the  surety's  right  of  reimbursement."  If, 
however,  the  surety  confesses  judgment  or  submits  to  judgment  by  default 
without  giving  the  principal  notice  and  opportunity  to  defend,  he  assumes  the 
burden  of  establishing  the  vaUdity  of  the  original  debt  in  his  own  action  against 
the  principal."''  The  surety  need  not  notify  his  principal  that  he  has  paid  the 
debt,**  nor  need  he  demand  payment  of  the  amount,*  before  suing.  But  he 
may  not  sue  upon  partial  payments  without  notice  and  demand.'" 

Wlun  Saroty  Kay  Hot  Bmotw.  —  The  surety  has  no  claim  against  his  principal 
when  he  has  been  released  from  liability  ;  "  or  when  the  principal  has  paid  a 
judgment  against  them  both  ;  or  when  principal  and  sureties  were  partners  in 
the  transaction ;  *'  or  when  the  surety  assumed  the  debt  in  purchasing  property 
from  the  principal ;  or  when  the  principal  has  made  a  general  assignment  in 
consideration  of  his  release  from  all  liability  to  the  surety;  or  when  the  surety 
has  been  released  by  the  creditor.'*  But  in  Indiana  an  agreement  between 
surety  and  principal,  by  which  the  surety  agrees  to  surrender  to  the  principal  cer- 
tain notes  of  his  if  the  latter  will  secure  the  surety's  release  from  liability  from 
the  debt  on  which  he  is  surety,  has  been  held  to  be  without  consideration 
moving  from  the  principal  and  cannot  be  set  up  by  him  as  a  defense.*' 

Tbn  Snn^  Hot  UoUo  flnr  Bobt,  —  When  the  surety  might  have  defeated  recov- 
ery against  himself  upon  the  original  obligation,  he  cannot  ask  his  principal  for 
indemnity,'^  though  it  has  been  held  that  the  failure  by  the  surety  to  set  up  a 

1.  BelfttlOD  Back  of  FaymoDt.  —  Wasbbum  v.  See  also  the  title  Contbibution  and  Exonera- 

Blundetl,  75  Miss.  366.  tion,  vol.  7,  p.  348,  note. 

S.  Snioty  (or  FartBor.  —  Asbury  v.  Flcsher,  1 1  10.  Williams  v.  Williams,  5  Ohio  444. 

Mo.  610:  Tom  V.  Goodricb.  *  Jobns.  (N.  Y.)  11.  A  surety  who  has  borrowed  money  from 

313;  Krafb  V.  Creightott,  3  Ridi.  L.  (S.  Car.)  A.  to  pay  the  debt  for  which  he  was  surety  has 

373.  Compart  Bums  v.  Parish,  3  B.  Mon.  (Ky.)  no  claim  against  his  principal  when  the  latter 

8.    See  also  Hoskins  v.  Parsons,  i  Mete.  (Ky.)  has,  by  repaying  the  money  borrowed  of  A.,  re- 

351.  leased  the  surety  from  all  liability.    Morrison  v. 

8,  Surety  for  Consignee  of  Qoods.  —  Knox  v.  Cassell,  25  111.  368. 
Dcreos.  $  Mason  (U.  S.)  380.                          .     12,  Putney  v.  McDow,  53  S.  Car.  540. 

4.  UndtaolOMd  Prinetpal. —  City   Trust,    etc.,  13.  Pollard  v.  Stanton,  5  Ala.  451. 

G>.  V.  American  Brewing  Co.,  70  N.  Y.  App.  Connlnnoeof  Surety.  —  The  surety  on  a  bond 

Div.  51 1.   Compart  Childs  v.  Shoemaker,  i  cannot  recover  from  his  principal  the  amount  of 

Wash.  (U.  S.)  494.  a  dgvastavit  committed  with  the  connivance  of 

8,  See  infra,  this  section.  Remedies  of  Surety.  the  surety.  Tighe  v.  Morrison,  1 16  N.  Y.  363. 

8.  Boroty  Need  ITot  Notify  Principal  of  8nlt.  —  14.  Lewis  c  Lewis,  92  111.  237.   See  also  U.  S. 

Riley  v.  Stallworth,  56  Ala.  481  ;   Holmes  v.  Bank  v.  Stewart,  4  Dana  (Ky.)  27. 

Weed,  19  Barb.  (N.  Y.)  128;  Newnan  v.  Camp-  IS.  Lange  v.  Perley,  47  Mich.  352. 

"~  bell.  Mart.  &  Y.  (Tenn.)  63.    See  also  infra,  16.  Mathews  v,  Ritenour,  31  Ind.  31. 

thif  section,  Extent  of  Principal's  Liability —  17.  Ritenour  v.  Mathews,  42  Ind.  7.  holding 

Costs  and  Expenses,  and  the  title  Contribution  that  the  agreement  was  without  consideration, 

AKD  Exoneration,  vol.  7,  p.  348,  note.  as  the  principal  was  already  bound  to  do  what 

7.  Eflbet  of  FRlIore  to  Notify  Principal.  —  Riley  he  did  —  indemnify  the  surety. 

V.  Stallworth,  56  Ala.  481.  18.  Whon  Snretv  Mif^ht  Have  Evadecl  Payment. 

8.  Notine  of  Payment  of  Debt  'Unaeeessarv.  —  —  HoUinsbee  v.  Ritchcy,  49  Ind.  261 ;  Kimble  v. 
Ward  V.  Henry,  5  Conn,  595,  13  Am.  Dec.  Cummins,  3  Met.  (Ky.)  327;  May  v.  Ball,  jo8 
119.  Ky.  180;  Hatchett  v.  PeRram.  21  La.  Ann.  722; 

9.  Demand  of  Payment. —  Odlin  v.  Greenleaf,  3  Postell  v.  Ramsay,  t  Treadw.  Const.  (S.  Car.) 
N.  H.  370;  Williami  v.  Williams,  5  Ohio  444.  429;  Randolph  v.  Randolph,  3  Rand.  (Va.)  490. 
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defense  not  available  to  the  principal  is  not  a  bar  to  his  right  of  recovery.* 
The  principal,  however,  cannot  complain  that  the  surety  did  not  defend,  with- 
out showing  that  a  defense  would  have  been  of  avail.'  Nor  can  he  escape 
liability  because  the  surety  failed  to  make  technical  objections  to  the  instru* 
ment  by  which  the  latter  was  bound,*  or  because  the  original  suit,  to  which 
the  principal  was  a  party,  was  not  skilfully  managed.* 

Wkm  TrinolFal  Vot  lUble  for  Debt.  —  Until  the  principal  is  in  default,  either  on 
his  contract  with  the  creditor  or  on  his  contract  with  the  surety,  he  is  not 
bound  to  indemnify  the  latter.*  And  if  the  surety  pays  a  debt  for  which  the 
principal  was  not  liable,  he  does  not  pay  the  latter's  debt,  but  merely  his  own, 
and  cannot  recover.*  On  this  point,  however,  the  authorities  are  not  uni- 
form, some  holding  that  though  the  principal  be  not  liable,  yet  if  the  surrty 
be  compelled  to  pay,  he  is  entitled  to  reimbursement.'  The  surety  cannot 
be  deprived  of  his  right  to  indemnity  because  of  the  neglect  of  the  principal's 
attorneys  in  defending  the  suit,*  nor  because  of  a  secret  agreement  between 
principal  and  creditor,  releasing  the  former,  of  which  the  surety  was  ignorant.* 
When  the  principal  suffers  judgment  by  default,  he  admits  his  liability  upon 
the  debt  and  cannot  thereafter  defend  against  the  surety  on  the  ground  that 
the  latter  did  not  oppose  judgment.** 

Vbm  tlie  FtiaoiFal  Bnp  Propertr  «(  Uw  flnre^  sold  under  execution  against  them 
both,  he  cannot  set  up  title  thereto  against  the  surety,  as  he  has  merely  paid 
his  own  debt."  But  there  is  no  objection  to  the  purchase  by  the  surety  of 
property  of  the  principal  sold  under  similar  circumstances.'* 

b.  As  Dependent  upon  Payment  bv  Surety  —  (r)  Necessity  of  Payment. 
—  The  right  of  the  surety  to  call  upon  the  principal  for  indemnity  does  not 
accrue  until  the  surety  has  paid  the  whole  or  part  of  the  debt,*' or  has  been  in 


See  also  infra,  thiB  nibtection,  «.  As  lo  Col- 
laieral  Stcurity. 
Th»  Sonty  OB  a  Itethflomisg  BoDd  U  not  en- 

tttied  to  recorer  from  the  principal  tlic  amount 
of  the  execution  paid  bjr  bim,  as  the  obligation 
of  the  bond  is  only  for  the  delivery  of  prop- 
erty. Gray  r.  Bowls,  i  Dev.  &  B.  L.  (18  N. 
Car.)  437. 

FaUan  to  DeAad  IMq^tod  Clirfai.  —  Where  a 

suit  is  pending  against  principal  and  surety  on 
a  disputed  claim  and  the  surety  compromises 
Oc  lamc  as  to  himself,  be  can  recorer  the 
amniiit  so  paid  frcn  his  princspal  if  hia  lia- 
bility for  the  debt  be  eventually  shown.  Ban- 
croft V,  Fearcc,  27  Vt.  668. 

1.  Shaw  V.  Lood,  iz  Mass.  447. 

8.  Doran  v.  Davis,  43  Iowa  86. 

8.  Reynolds  v.  Harral,  3  Strobh.  L.  (S.  Car.)  87. 

4.  Rice  V.  Rice,  14  B.  Mon.  (Ky.)  335. 

Campbell  v.  Uacomb,  4  Johns.  Ch.  (N.  Y.) 

534> 

&  WkoBFriaoipalVatlJBUalirDobt.— Stone 

V.  Hanimell,  83  Cal.  547,  17  Am.  St.  Rep.  27a; 
Hollinsbce  v.  Ritchey,  49  Ind.  261 ;  Sponhaor  v. 
Malloy,  21  Ind.  App.  287 ;  Clason  v.  Kehoe,  87 
Hun  (N.  Y.)  368. 

Sorotioa  of  a  Karriod  Woman  cannot  recover 
from  her  if  the  creditor  could  not.  Sellers  v. 
Hdnbansh,  117  Pa.  St.  218;  Cureton  v.  Moore, 
3  Jones  £q.  (N.  Car.)  204. 

7.,Prinoipal  LlaUo  Wkoo  taretT  Compalkd  U 
ttf.  —  FriUi  V.  Sprague,  14  Mass.  455;  Stinson 
V.  Brennan,  Cheves  L.  (S.  Car.)  15;  Peters  v. 
Bamhill,  i  Hilt  L.  (S.  Car.)  234:  Marshall  v. 
Hudson,  9  Yerg.  (Tenn.)  57;  Willis  v.  Chown- 
ing,  90  Tex.  617,  59  Am.  St.  Rep.  842.  See  also 
mfra,  this  section,  Extent  of  Printipal's  Lia- 
bUity  —  Interest  and  Usury. 


8.  Odell  V.  Mundy,  59  Ga.  641. 

0.  Hyde  v.  Miller,  45  N.  Y.  App.  Div.  396, 
oMrmed  i6t  N.  Y.  590. 

1$.  Reynolds  v.  Haml,  3  StrDM.L.  (SiCar.) 
87. 

11.  Tnrduse  by  Princ^al  of  PJoparty  of  8ui^. 

—  Pond  V.  Wadsworth,  24  Ala.  S3' ;  Madgett  v. 
Fleenor,  90  Ind.  517;  Perry  v.  Yarbrough,  3 
Jones  Eq.  (56  N.  Car.)  66. 

18.  Carlos  v.  Ansley,  8  Ala.  9001. 

18^  Imity  Kuk  Haro  Paid  Wbola  u  Rwt  «f 
Sobt —  United  States.  —  Horton  v.  Sajward, 
6&  Fed.  Rep.  265. 

Alabama.  —  Tyrcc  v.  Parfaam,  66  Ala.  424. 

California.  —  Matter  of  Hill,  67  C«L  238. 

lilinots.  —  Shepard  v.  Ogden,  3  111.  357; 
Bonbam  v.  Galloway,  13  IIL  68. 

Indiana.  —  Steams  v.  Irwin,  62  Ind.  558 ; 
Covey  V.  NefF,  63  Ind.  391. 

Kentucky.  ~  Walker  v.  McKay,  2  Met.  (Ky.) 
294- 

Maine.  —  Ingalls  v.  Dennett,  6  Me.  79. 

Maryland,  —  Gillespie  v.  Crcswell,  12  GiD  & 
J.  (Md.)  36. 

MassaekuseUs.  —  Hoyt  v.  Wilkinson,  10  Pick. 
(Mass.)  31. 

Nebraska.  ~iAiokM  v.  Huff,  41  Neb.  516^ 

New  Hampshire.  —  Child  v.  Eurdw  Powder 
Works,  44  N.  H.  354- 

New  Jersey.  —  Delaware,  etc.,  R.  Co.  v.  Ox- 
ford Iron  Co.,  38  N.  J.  Eq, 

New  York.  —  Crampton  v.  Foster,  39  N.  Y. 
App.  Div.  215:  Crafts  v.  Mott,  5  Barb.  (N. 
Y.)  305 ;  Elwood  v.  Diefendorf,  5  Barb.  (N.  Y.) 
398 ;  Powell  V.  Smith,  8  Johns.  (N.  Y.)  249^ 

North  Carolina.  —  Greco  v,  WiUianu,  11 
Ired.  L.  (33  N.  Car.)  139;  Pondtv  v.  Cartor,  >a 
Ired.  L.  (34  N.  Car.)  24a. 
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some  manner  actually  damnified  ;  *  and  payment  by  the  surety  after  he  has 
brought  suit  against  the  principal  for  indemnity  is  not  sufficient.'  But  if  the 
principal  has  broken  an  express  agreement  to  do  or  refrain  from  doing  some 
particular  act,  or  to  save  the  surety  from  some  particular  charge  or  liability, 
the  surety  may  sue  before  he  has  paid  the  debt.*  An  express  prmnise  by  the 
principal  to  pay  the  surety  upon  demand,  in  consideration  of  the  outstanding 
liability  of  the  latter,  is  valid  ^  and  enforceable  by  the  surety  before  the  maturity 
of  such  liability.* 

(2)  What  Constitutes  Payment.  —  The  surety  need  not  pay  the  debt  in 
money  in  order  to  recover  the  amount  thereof  from  his  principal.  Whatever 
discharges  the  liability  of  the  principal  to  the  creditor  and  is  accepted  by  the 
latter  as  a  ^yment  is  sufficient.*  Thus,  the  surety  may  pay  in  land,^  or  he 
may  give  his  note,*  bond,*  or  other  negotiable  security  in  extinguishment  of 


OAto.  —  Stump  V,  Rogers,  i  Ohio  533;  Poe 
V.  Dixon,  60  Ohio  St  134,  71  Am.  St.  Rep. 
713. 

Pennsylvania.  —  Miller  v.  Howry,  3  P.  &  W. 
(Pa.)  374,  34  Am.  Dec.  330. 

South  Carolina.  —  Hellams  0.  Abercronduef 
xs  S.  Car.  110,  40  Am.  Rep.  684. 

Tennesste.  —  Manlialt  v.  Hudson,  9  Yetg, 
(Tenn.)  57. 

Texas.  —  Saunders  v.  Ireland,  87  Tex.  316] 
Willis  V.  Cbowning,  90  Tex.  617,  59  Am.  St. 
Rep.  842. 

Vermont.  —  Bollard  v.  Brown,  74  Vt  lao. 

Wisconsin.  —  Barih  v.  Grai,  101  Wis.  27. 

PTMomptioa  m  to  f  aymwt  of  Obligation  in 
VoMaMloi  of  Surety.  —  Landrum  0.  Brookihire, 
I  Slew.  (Ala.)  Waldrip  r.  Black,  74  CsL 
409;  Heaton  v.  Ainley,  (Iowa  1898)  74  N.  W. 
Rep.  766.  See  alw  the  title  Patmbmt,  vaL  aa, 
p.  S89. 

PupDMof  FayHiDt. —  It  ift  not  seceMary  for  a 
surety  who  has  paid  the  debt  of  bis  principal 
to  show  that  his  only  purpose  in  paring  wa*  to 
relieve  bis  principal  from  his  obligation.  Lange 
V.  Perlej,  47  Mich.  35a. 

A«ta  to  B*  PtrlOTwd  hj  9antj  In  discharge  of 
dAt  must  be  performed  before  surety  can  sne 
principal.    Heame  v.  Keath,  63  Mo.  84. 

Attaahnent  will  not  lie  before  payment  of 
debt  Newell  v.  Morrow,  9  Wyo,  i ;  Hearae  v. 
Keath,  63  Mo.  S4. 

garphhiiMrt  will  not  lie  before  payment  of 
debt.    Mudd  t>.  Rogers,  10  La.  Ann.  648. 

In  Looisiana,  by  statute,  a  surety  may,  before 
making  any  payment,  bring  a  suit  against  the 
debtor  to  be  indemnified  by  him,  either  when 
the  surety  has  been  sned,  or  .when  the  del>tor 
is  insolvent,  or  when  the  debtor  is  bound  to  dis- 
cbarge him  within  a  certain  time,  or  when 
the  debt  has  become  due,  or  at  the  expiration 
of  ten  years  when  the  principal  obU^tton  is 
of  the  natnre  to  last  a  longer  time.  Edwards 
V.  Prather,  aa  I*.  Ann,  334,  - 

Is  OUahoma,  by  statute,  a  surety  may  main- 
tain ao  action  against  his  principal  to  obtain 
indemnity  against  a  debt  or  obligation  for  which 
he  is  bound,  before  it  is  due,  and  without  hav- 
ing first  paid  or  satisfied  the  same,  whenever 
any  of  the  grounds  exist  upon  whi^  an  order 
of  attachment  may  issue.  Wshtm  v.  Williams, 
5  Okla.  64a. 

JTndgment  Om  Agaiwt  FrlMtpaL —  In  an  ac- 
tion brought  against  principal  and  surety,  in 
which  judgment  is  rendered  against  both,  it  is 
error  to  also  enter  judgment  in  favor  of  the 


surety  against  the  principal  for  the  full  amooot 
without  reference  to  whctiier  the  surety  should 
satisfy   the   judgment   against   his  princijul. 
Labbe  v.  Cortwtt,  6g  Tex.  503. 
1.  Banty  Kast  Have  Bssn  Astoal^  DamnUlsd, 

—  Ward  V.  Henry,  s  Conn.  S9S»  .13  Am,  Dec. 
119;  Darst  V.  Bates,  51  111.  439;  Stevois  v. 
Hurlburt,  25  HI.  App.  124;  Bitford  v.  Francisco, 

3  Dana  (Ky.)  68;  Twibill's  Succession,  14  La. 
Ann.  65s;  Woodbridge  v.  Scott,  3  Brev.  (S. 
Car.)  193.  See  also  infra,  this  section.  Reme- 
dies of  Surety  —  In  Equity. 

8.  Dennison  v.  Soper,  33  Iowa  183. 
».  Barth  V.  Giaf,  loi  Wis. 
4.  Gladwin  v.  Gladwin,  13  Cal.  330. 

6.  Little  V.  Little,  13  Pick.  (Mass,)  426. 
&  "What  U  MUsst  n^naBt.— Knigbton  v. 

Curry,  63  Ala.  404;  Hulett  v.  Soullard,  a6  Vt. 
395-  See  gtaeral^  the  title  PAymiT,  vol.  aa, 
p.  538  et  seq. 
When  BalatioB  «f  Dsbtor  and  CMltor  Xvgsd. 

—  Where  a  judgment  is  rendered  against  princi- 
pal and  surety,  and  the  surety  thereafter  takes 
the  place  of  the  judgment  creditor,  so  that  the 
relation  of  debtor  uui  creditor  ocBtici  in  one 
person,  the  law  prononnces  the  dd>t  paid,  and 
such  payment  is  sufficient  to  warrant  an  action 
by  the  surety  against  the  principal  to  recover 
the  amount  thereof.  Lane  v.  Westmoreland, 
79  Ala.  37a.   See  also  Om  title  Payiisiit,  vol. 

p.  577. 

7.  taaA  aa  F^Maafct  — Lord  v.  Stains,  23 
■N.  H.  448:  Beimcy  v.  Seeley,  a  Wend.  (N.  Y.) 
481 ;  AinsUc  v.  Wilson,  7  Cow.  (N.  Y.)  66a, 
17  Am.  Dec  53a. 

Land  8iibj««tMl  to  Payment  Aft«  GnvsymBM.— 
Where  a  surety  has  conveyed  his  land  in  fraud 
of  creditors,  but  such  conveyance  is  set  aside 
and  the  land  subjected  to  the  payment  of  a 
judgment  recovered  against  Ilim  as  surety,  he 
will  be  considered  nevertheless  to  have  paid 
the  dd>t  of  bis  principal.   State  Bank  v.  Davis, 

4  Ind.  653. 

B.  Vote  ai  P^mnt  —  Knighton  v.  Cnrry, 
62  Ala.  404;  Cobum  v.  Parker,  ji  Gray  (Mass.) 
335;  Cornwall  v.  Gould,  4  Pick.  (Mass.)  444; 
Brooks  V.  King,  i  Jones  L.  (N.  Car.)  45;  Mil- 
ler V.  Howry,  3  P.  &  W.  (Pa.)  374,  24  Am.  Dec. 
320;  Feamster  Withrow,  12  W.  Va,  611. 
See  also  the  title  CoNTKiauTioif  ahd  EzoimA- 

TIOM,  vol.  7,  p.  349, 

Ths  Hot*  Kay  Bo  Invalid  aad  TnaaUaotlUa,  but 

it  is  nevertheless  a  payment  Hardin  v.  Bran- 
ner,  25  Iowa  364. 

9.  Dodd  V.  Wilson,  4  Del.  Ch.  108. 
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the  debt,  and  may  recover  from  the  principal  before  the  maturity  of  such 
obligation.*  But  in  some  jurisdictions  the  giving  of  a  non-negotiable  note  does 
not  constitute  a  payment.'  A  draft  upon  the  principal,  accepted  by  the 
creditor,  is  a  sufficient  payment  although  the  principal  refuses  to  honor  the 
'    The  imprisonment  *  of  the  surety  is  not  such  a  satisfaction  of  the  debt 


same/ 


as  will  warrant, suit  against  the  surety,  nor  does  a  mere  promise*  by  the 
surety  to  pay  the  creditor  amount  to  a  payment.  The  obligation  of  the  prin- 
cipal to  the  surety  not  being  indivisible,  the  latter  may  have  relief  upon  making 
partial  payments.*  Payment  directly  to  the  creditor  is  not  essential.  Reim- 
bursement of  a  stranger  who  has  paid  the  debt,'  or  contribution  to  a  cosurety,* 
will  suffice  to  give  the  surety  a  right  of  action. 

(3)  Time  of  Payment.  — The  surety  must  wait  until  he  is  legally  liable  to 
pay  or  subject  to  be  coerced  to  pay  before  he  discharges  the  debt.*  He  need 
not,  however,  wait  until  he  has  been  sued,  unless  warned  by  the  principal  not 
to  pay,**  nor  need  He  wait  longer  than  the  maturity  of  the  debt**  or  the  default 
of  the  principal.**  If  the  surety  voluntarily  pays  the  debt  before  its  maturity, 
he  cannot  sue  the  principal  until  maturity.** 

c.  As  Affected  by  iNsOLvr.ycY  of  Principal.  —  If  the  principal  be- 
comes insolvent,  the  surety  may  have  relief  though  he  has  not  paid  the  debt.** 
The  release  of  the  principal  from  his  debt  to  the  creditor  through  a  dis- 
charge in  bankruptcy  has  been  held  to  dischai^e  the  claim  of  the  surety  to 
reimbursement.** 

d.  As  Affected  by  Judgment  Against  Surety. — The  rendition  of 
judgment  against  the  surety  entitles  him  to  relief  without  payment  thereof/* 

and  thejudgment  isprima  facie  evidence  of  the  surety's  right  to  recover  from 


his  principal,  whether  the  latter  had  **  or  did  not  have  **  notice  of  the  pending 
action.    A  foreign  judgment  has  the  same  effect.**  It 


has  been  held,  however, 


I.  RseoTflry  Befim  Katorltj  of  Vote.  —  Jordan 
V.  Adams,  7  Ark.  348;  Auerbach  v.  Rogin, 
(Supm.  Ct.  App.  T.)  40  Misc.  (N.  Y.)  695; 
Elwood  V.  Diefendorf,  5  Barb.  (N.  Y.)  398; 
Bonlware  v.  Robinson,  8  Tex.  3J7,  58  Am,  Dec. 
117. 

8.  Vote  Kurt  B*  W^otUUe.  —  Pitzer  v.  Har- 
mon, 8  Blackf.  (Ind.)  112,  44  Am.  Dec.  738; 
White  V.  Miller,  47  Ind.  385 ;  Romine  b. 
Romiae,  59  Ind.  346;  Nixon  v.  Beard,  iii  Ind. 
137;  Boulware  v.  Robinson,  8  Tex.  327,  58  Am. 
Dec.  117.  See  also  Hommel  v.  Gamewell,  5 
Blackf.  (Ind.)  5;  Bennett  v.  Buchanan,  3  Ind. 
47.  And  see  the  title  Pavmsht,  vol.  z%,  p.  560. 

8.  Sapp  V.  Aiken,  68  Iowa  699. 

4.  "Powell  V.  Smith,  8  Johns.  (N.  Y.)  349. 

5.  Newell  V.  Morrow,  9  Wyo.  1. 

6.  FartiaJ  Paymenti.  —  Wilson  v.  Crawford, 
47  Iowa  469 ;  Pickett  v.  Bates,  3  La.  Ann,  627. 

t.  Harper  v.  McVeigh,  8a  Va.  751. 

But  it  would  seem  that  a  stranger's  payment 
would  be  voluntary,  and  the  act  of  the  surety  in 
repaying  him  likewise  voluntary  and  therefore 
could  not  be  recovered.  See  the  title  Pay- 
ment, vol.  22,  p.  1^09  et  seg.,  and  the  title 
Consideration,  vol.  6,  p.  688. 

8.  Stone  v.  Hammell,  (Cal.  1889)  22  Pac. 
Rep.  203, 

8.  When  Surety  Kay  Pay.  —  Lane  v.  West- 
moreland, 79  Ala.  372.  See  also  Weir-Booger 
Dry  Goods  Co.  v.  Kelly,  80  Miss.  64. 

10.  Martin  v.  Ellerbc,  70  Ala.  326:  Constant 
V.  Matteson,  32  111.  546;  May  v.  Ball,  108  Ky. 
180;  Hazelton  v.  Valentine.  113  Miss.  472. 

II,  Nixon  V.  Beard,  iii  Ind.  137;  Feamster 
V.  Withrow,  12  W.  Va.  611. 


18.  Gray  v.  Bowls,  i  Dev.  &  B.  L.  (18  N. 
Car.)  437 ;  Martin  v.  EUerbe,  70  Ala.  326. 

18.  White  V.  Miller,  47  Ind.  385:  Rou  v. 
Menefee,  125  Ind.  432. 

14.  bwolrni^  of  Prinidpal.  —  Crafu  v.  Mott, 

5  Barb.  (N.  Y.)  305 ;  Polk  v.  Gallant,  2  Dev. 

6  B.  Eq.  (22  N.  Car.)  395,  34  Am.  Dec.  410; 
Egerton  v.  Alley,  6  Ired.  Eq.  (41  N.  Car.)  188. 
See  also  infra,  this  section,  Remtdits  of 
Surety. 

Uadar  tlw  Aetof  1800,  if  the  surety  paid  the 
debt  before  the  discharge  of  the  principal,  he 
was  entitled  to  preference  out  of  the  bank- 
mpt'B  estate.  Reed  v.  Emory,  i  S.  &  R.  (Pa.) 
339- 

15.  See  the  title  iHSOLVsHcy  ahd  Bank- 
ruptcy, vol.  16,  p.  793.  But  see  the  following , 
additional  cases  holding  that  payment  made 
after  the  principal's  discharge  creates  a  new 
debt:  Stone  v.  Hammell,  (Cal.  1889)  23  Pac. 
Rep.  203 ;  Haddon  v.  Cbunbcra,  i  Yeates  (Pa.) 
529,  2  Dall.  (Pa.)  336- 

16.  JvSguma  AgaiBft  Bantgr.  —  Union  Trust 
Co.  p.  Morrison,  125  U.  S.  591;  Crawford  v. 
Ricbeson,  loi  III.  351;  Newnan  v.  Campbell, 
Mart.  &  Y.  (Tenn.)  63;  Marshall  v.  Hudson,  9 
Yerg.  (Tenn.)  57.  Compare  Hodges  v.  Arm- 
strong, 3  Dev.  L.  (14  N.  Car.)  253.  See  also 
infra,  this  section.  Remedies  of  Surety. 

IT.  Konitzky  v.  Meyer.  49  N.  Y.  571.  See 
also  Benjamin  v.  Von  Nooy,  36  N.  Y.  App.  Div. 
581,  affirmed  168  N.  Y.  578. 

18.  Horton  v.  Sayward,  66  Fed.  Rep.  a6si 
Denny  v.  Sayward,  ro  Wash.  422. 

19.  Edge  V.  Keith,  13  Smed.  &  M.  (IHm.) 
295 ;  Konitzky  v.  Meyer,  49  N.  Y.  571. 
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that  a  judgment  c^ainst  the  surety  does  not  establish  the  relation  of  principal 
and  surety  unless  the  question  was  expressly  adjudicated  in  the  suit.' 

e.  As  TO  Collateral  Security.  — A  surety  may,  before  the  maturity  of 
the  debt,  procure  security  against  loss,*  and  additional  security  taken  from  a 
stranger  or  a  cosurety  is  presumed  to  be  cumulative  and  not  exclusive.'  '  The 
outstanding  liability  of  the  surety  is  a  sufHcient  consideration  to  support  a 
mortgage*  or  an  assignment  of  securities*  executed  by  the  principal,  but 
not,  it  seems,  a  promise  by  a  third  person  to  indemnify  the  surety. •  A  mort- 
gage of  indemnity  is  not  invalid  because  it  covers  debts  due  from  the  principal 
to  the  surety  other  than  the  one  arising  from  the  suretyship.*  An  indemnity 
given  the  surety  for  a  particular  debt  remains  in  force  though  the  form  of  the 
debt  be  changed,"  but  will  not  extend  to  a  new  and  subsequent  debt  for 
which  the  surety  becomes  bound.* 

Prop^y  M  BMoritr,  —  The  rights  of  a  surety  in  property  given  him  to  secure 
bis  indemnity  -are  superior  to  a  secret  equity  in  a  third  person  of  which  the 
surety  had  no  notice ;  *•  and  a  mere  agreement  to  transfer  property  to  the 
surety  gives  him  an  equity  therein  enforceable  against  all  persons  with  notice.'^ 
A  surety  who  holds  land  as  security  is  entitled  merely  to  the  possession 
thereof.  The  owner  may  sell  the  land  and  discha^e  the  debt,  or,  if  the 
surety  has  received  rents  and  profits  therefrom  sufficient  to  satisfy  the  debt, 
the  owner  is  entitled  to  a  reconveyance.*" 

Batantion  of  SMnrity.  —  The  surety  is  entitled  to  retain  his  collateral  indemnity 
until  he  is  relieved  or  discharged  from  liability." 

iMigBiwat  of  Sooorltj.  —  The  surety  may  transfer  to  the  creditor  security  held 
by  him  in  compromise  of  the  indebtedness,'*  but  he  cannot  assign  or  transfer 
his  securities  to  a  third  person  who  pays  the  debt,**  or  to  a  surety  who  has 
superseded  him.'* 

EoforoomvDt  of  SMulty.  —  The  surety  may,  as  soon  as  he  is  legally  liable  to  pay 
the  debt  because  of  the  default  or  insolvency  of  his  principal,  and  without 

1.  Edge  V.  Keith,  13  Smed.  &  M.  (Hiss.)  8.  Jarboe  v.  Shiveley,  109  Ky.  402. 

295.  Saviirity  Will  Gotot  Roto  Exooatod  by  Prinolpftl 

Jolgmnt  H  If or^lag  BoIftUoB  of  FXlwdpal  and  tn  Put  Faynunt  by  Saraty. —  Bray  v.  First 

flaro^.  —  The  effect  of  a  judgment  agaioat  the  Ave.  Coal  Min.  Co.,  148  Ind.  S99- 

principal  and  surety  jointly  has  been  held  to  be  0.  Miller  t>.  Lucas,  i  Murph.  (5  N.  Car.)  228. 

to  merge  the  retationship  so  that  thereafter  both  10.  Phtpps  v.  Mansfield,  6»  Gc  209 ;  Dueber 

are  principals,  and  the  surety's  only  remedy  is  to  Watch  Case  Mfg.  Co.  V.  Daughetty,  62  Ohio  St. 

be  substituted  to  the  rights  of  the  creditor  after  589. 

paying  the  judgment    Findlay  v.  U.  S.  Bank,  11.  Dueber  Watch  Case  Mfg.  Co.  V.  Daugberty, 

2  McLean  (U.  S.)  44.    But  see  Storms  v.  62  Ohio  St.  589.  ^ 

Thorn,  3  Barb.  (N.  Y.)  314.  Afzawmt  to  VraaifBr  im  Caw  Safs^  Booonm 

%.          to  Proowo  Sorazl^  B«Am  Faymaat.—  Bonu.—  Newby  v.  Hin,  2  Met.  (Ky.)  530. 

McLaughlin  v.  Carter,  13  Tex.  Civ.  App.  694.  18.  Polbill  v.  Brown.  84  Go.  338.    See  also 

See  also  Atkinson  v.  Tomlinson,  i  Ohio  St.  237.  Sellick  v.  Munson,  2  Aik.  (Vt.)  150,  16  Am. 

8.  Preaomptlon  as  to  Additional  Soeorlty.—  Dec.  £89. 

Water  Power  Co.  v.  Brown,  23  Kan.  676 ;  Han-  IS,  Betontlon  of  Seoaiity  until  Diipbarge.  — 

cock  p.  Holbrook,  40  La.  Ann.  53;  Mosely  v.  Ruble  c  Coulter,  63  III.  App.  484;  Nourse  v. 

FuUerton,  59  Mo.  App.  143;  Wesley  Chtirch  v.  Weitz,  (Iowa  1903)  95  N.  W.  Rep.  251  ;  Porter 

Moore,  10  Pa.  St.  273.  v.  Howard,  i  A.  K.  Marsh.  (Ky.)  358;  Cook  v. 

4.  Simmons  Hardware  Co.  v.  Thomas,  147  Casler,  76  N.  Y.  App.  Div.  279.   See  also  Mc- 

Ind  313.  Nish  V.  Pope,  7  Rich.  Eq.  (S.  Car.)  186. 

ductal  Kor^ago.  —  Ferguson  v.  Union  Fur-  XMtehai^  by  Statute  of  Limitations.  —  Waller 

nace  Co.,  9  Wend.  (N.  Y.)  345.  v.  Todd,  3  Dana  (Ky.)  503.  28  Am.  Dec.  94; 

Kortgage  to  Additional  Stirstieo.  —  Barker  v.  Rucks  v.  Taylor,  49  Miss.  552 ;  Shea  v.  Fidelity, 

Boyd,  (Ky.  1903)  71  S.  W.  Rep.  528.  etc.,  Co.,  (Supm.  Ct  Spec.  T.)  39  Misc.  (N.  Y.) 

Xortgwo  by  Priaolpal  and  Third  Parson.  —  10;. 

Harlan  County  v.  Whitney,  (Xd).  1903)  90  N.  Frlnolpal  Faying  Debt  May  Bsooror  Booorlty. — 

W.  Rep.  993.  Blackwood  v.  Brown,  34  Mich.  4.    See  also 

6.  In  rt  Reynolds,  16  Nat  Barfkr.  Reg.  158.  Owen  v.  Ashlock,  9  Port.  (Ala.)  417. 

Dtpoalt  of  Vnnds.  —  Keller  v.  Rhoads,  39  Pa.  14.  Simmons  v.  Goodricfa,  68  Gs.  750 ;  Smith 

St.  513,  80  Am.  Dec.  539.  v.  Kiser,  98  N.  Car.  379. 

6,  Rix  V.  Adams,  9  Vt.  333.  IS.  Heist  V.  Tobias,  182  Pa.  St.  442,  41  W.  K. 

7.  Simmons  Hardware  Co.  v.  Thomas,  147  C.  (Pa.)  140. 

Ind.  3x3.  16.  Bonham  v.  Galloway,  13  111.  68. 
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actual  payment  thereof,  enforce  security  given  him  for  his  indemnity,*  particu- 
larly where  such  security  contains  an  express  agreement  to  pay  the  amount 
for  which  the  surety  is  bound.'  But  until  the  surety  has  dischai^ed  the  debt, 
he  cannot  call  upon  the  principal  for  additional  security  or  a  different  contract 
for  indemnity.*  The  security  may  be  looked  to  for  only  so  much  of  the  debt 
as  it  was  pledged  for  *  and  if  the  surety  has  gratuitously  paid  a  debt  for  which 
he  was  not  liable,  the  security  cannot  be  enforced  at  all.*  Mone>^  realized 
upon  the  foreclosure  of  security  must  be  devoted  to  reimbursing  claims  of  the 
surety  resulting  from  the  suretyship  to  the  exclusion  of  other  claims  he  may 
have  against  the  principal,*  and  such  moneys  must  be  accounted  for  by  the 
surety  before  he  can  recover  a  balance  of  the  debt  from  the  principal.''  Prior 
incumbrances  paid  by  him  should  be  allowed  the  surety  on  his  accounting.** 
A  court  of  equity  may  properly  decree  the  application  of  the  proceeds  to  the 
payment  of  the  principal  indebtedness.* 

2.  Bemedies  of  Surety  —  a.  At  Law.  —  The  general  rule  is  that  a  surety 
who  has  paid  a  debt  of  his  principal  cannot  maintain  an  action  at  law  upon 
the  original  obligation,  as  that  is  deemed  to  have  been  extinguished  by  the 
payment.'*  If  there  is  an  express  contract  of  indemnity,  he  may  sue  on  that,** 
Otherwise,  his  right  to  relief  rests  upon  the  implied  promise  of  reimbursement 
and  he  may  maintain  an  action  for  money  paid  for  the  use  of  the  principal,** 


1,  laoulfer  IKfty  Be  ■a&nwl  B«Imw  PiTmnt 

of  Debt.  —  Ranter  v.  Leraii,  1 1  Cal.  1 1 ;  Con- 
itant  V.  Matteson,  33  lit.  546 ;  Roberts  v.  Smm- 
caa  Bondiair.  etc.,  Dx,  83  111.  App.  463 ;  Bates 
V.  Wiggin,  37  Kan-  44*  1  Am.  St  Rep.  234; 
Montgomery's  Succession,  3  La.  Ann.  469 ; 
Thurston  v,  Prentiss,  i  Mich.  193 ;  MoneTl  v. 
Smith,  5  Cow.  (N.  Y.)  441 ;  Bird  v.  Benton,  a 
Dev.  L.  (13  N.  Car.)  179;  Daniel  v.  Joyner,  3 
Ired.  Eq.  (38  N.  Car.)  513;  Blanton  v.  Bottle, 
izfi  N.  Car.  418;  Miller  v.  Howry,  3  P.  &  W. 
(Pa.)  374,  24  Am.  Dec.  330;  Hellams  v.  Aber- 
crombte,  is  S.  Car.  no,  40  Am.  R^.  684;  In  re 
Reynolds,  16  Nat.  Bankr.  Reg.  158. 

Damnllteatlim  Vtnemaxf  kt  lav — UaaweiMiy 
U  Eqoi^.  —  Daniel  v.  Joyner,  3  Ired.  Eq.  (38 
N.  Car.)  513- 

Tha  SoMtj  Kwt  Hm  Bmb  DwnnMad  before 
he  can  foreclose  mortgage  KOirlQr,  Dust  v. 
Bates,  51  111.  439;  and  the  rule  is  no  different 
where  the  sureQr  has  assigned  the  mortgage, 
Stevens  c.  Hurlburt,  35  111.  App.  124. 

Where  the  Seooritj  Is  in  Terns  Payablt  on  a 
Day  Certain,  the  surety  may  enforce  the  same 
when  due,  though  he  has  not  paid  the  debt,  pro- 
vided he  still  remains  liable  to  pay  it.  Russell 
V.  La  Roque,  1 1  Ala.  35a. 

Vben  Vetet  Are  TVaastorsl  t«  tkc  SnrtiM  to 
OoDeet  the  same  and  hold  the  proceeds  until 
they  are  released  from  liability,  they  may  main- 
tain an  action  thereon  before  th^  have  been 
compelled  to  pay  the  debt  of  the  principal. 
Klein  v.  Funk,  83  Minn.  3. 

8.  When  Beoufty  Contains  Agreeaeat  to  Pay 
Debt.  —  Gunel  v.  Cne,  7a  Ind.  34 ;  Bodldn  v. 
Merit.  W  Ind.  560 ;  Waller  v.  Todd.  3  Dana 
(Ky.)  503,  28  Am.  Dec.  94. 

8.  Nash  V.  Burchard,  87  Mich.  85. 

4.  Chase  v.  U'Donald,  7  Har.  &  J.  (Md.)  160. 

5-  May  v.  Ball,  108  Ky.  180 ;  Bachellor  v. 
Priest,  la  Pick.  (Mass.)  399. 

When  Sarety  Ead  Defense  Vot  Available  to 
Frlneipal. —  Shaw  v.  Loud,  la  Mass.  447. 

See  also  supra,  this  section.  Rights  of  Surety 
—  In  General. 

6.  Wbin>le  V.  Briggs,  30  Vt.  iii. 


7.  Riddle  v.  Bowman,  ay  N.  H.  33^- 
Wlwe  fha  Sanzi^  InTai  Worthlen,  it  is  no 
defense  to  the  principal,  in  an  action  by  tke 
sorety  to  recover  the  amount  paid  by  the  latter, 
that  the  surety  failed  diligently  to  prosecute  the 
security.  Taylor  v.  Cox,  33  W.  Va.  148. 
9.  Riddle  v.  Bowman,  27  N.  H.  236. 

9.  Meeker  v.  Waldron,  62  Neb.  689.  Compare 
West  V.  Rutland  Bank,  19  Vt.  403. 

10.  Aetlim  Vot  upon  Original  ObUgstioa.  — 
Sparlcs  V.  Childers,  a  Indian  Ter.  187 ;  Crisfield 
V.  State,  55  Md.  193;  Ritteohouse  i;.  Levering,  6 
W.  ft  S.  (Pa.)  190;  Hill  V.  Voorhies,  aa  Pa.  St. 
68.  Compare  Strattoo  v.  Heuser,  (Ky.  1897)  42 
S.  W.  Rep.  1133;  (Sbbs  v.  Bryant,  1  Pick. 
(Mass.)  118.  See  also  the  titles  AccouifODA- 
TioK  PAPSa,  vol.  I,  p.  352;  CoNTKiairnoif  and 
ExoNEaATiOic,  vol.  7,  p.  346, 

SoxoCiM  Who  Have  Md  a  Vett  Invc  not  the 
rlgbt  to  nie  thereon  and  maintain  an  action  In 
attachment  upon  the  gronnd  that  the  clstnt  ia 
on  an  overdue  promissory  note.  Fitch  v.  Ham- 
mer, 17  Colo.  591. 

AeooMmodatfoB  ladonen  may  generally  sue 
either  upon  the  Instmment  or  for  money  paid. 
See  the  title  Accouhodation  Papbk,  vol.  i,  p. 
354-   See  also  the  title  Bills  aitd  Noms,  vol. 

4.  pp.  497,  498- 

11.  Hill  V.  Wright,  33  Aric  530;  Powell  v. 
Smith,  8  Johns.  (N.  Y.)  349. 

For  the  general  rule  that  an  express  con- 
tract supersedes  an  implied  contract  on  the  sub- 
ject-matter, see  the  title  Implied  Coittracts, 
vol.  15,  p.  1078. 

As  to  contracts  to  indemnify,  see  the  title 
iHDBMHrrY  CoirrtACTS,  vol.  16,  p.  167. 

Xare  ^rgntfhTniM  on  the  part  of  a  surety  of 
an  express  contract  of  indemnity  siven  trim  Iqr 
his  principal  will  not  constitute  an  abandon- 
ment thereof  .nor  prevent  the  surety  recovering 
thereon  subsequent  to  payment  of  the  debt  by 
him.    Chadwick  v.  Manning,  (1896)  A.  C.  231. 

18.  Action  upon  ImpU ed  Contraet  ftr  Koo«y  TUd 
—  Alabama.  —  Martin  v.  Ellerbe,  70  Ala.  326. 
IlUnois. — Jnnker  V.  Ruth,  136  III.  179. 
Indiana,  —  Harker  v.  Glidewdl,  23  Ind.  919; 
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though  the  debt  may  have  been  paid  hi  land  or  tite  principal  has  expressly 
agre«]  to  repay  the  surety  in  landA   And  the  right  of  the  surety  to  sue  upcm 

the  implied  promise  is  not  impaired  by  his  having^  taken  collateral  security, 
unless  it  was  expressly  agreed  that  such  security  was  to  be  alone  relied  upon 
for  reimbursement."  An  action  for  money  had  and  received  will  never  lie,' 
nor  can  the  surety  sue  in  tort  to  escape  the  defense  of  a  discharge  in  bank- 
ruptcy.* The  surety  must  sue  in  his  own  name,*  and  must  prove  the  surety- 
ship by  the  original  obligation  or  otherwise.* 

8tetntoz7  Proriaiont  giving  remedies  to  sureties  are  merely  cumulative  and  do 
not  supersede  existing  common-law  remedies.'  The  claim  of  the  surely  does 
not  differ  from  an  ordinary  debt,  and  he  has  no  exceptional  right  or  remedy 
which  does  not  rest  upon  a  particular  statute.*  Statutes,  therefore,  providing 
additional  or  provisional  remedies  must  be  strictly  followed.' 

Uthfl  Frinoipal  B«  Dead  when  the  surety  pays  the  indebtedness,  the  latter  may 
present  his  claim  to  the  administrator,'*  or  he  may  sue*'  him  at  oncewithout 
demand.'*  Upon  failure  to  recover  from  the  prindpal's  representatives,  the 
surety  may  maintain  an  action  against  the  devisees.'^ 

b.  In  Equity.  —  The  remedy  of  the  surety  in  equity  is  not  confined,  as  at 
law,  to  the  obtaining  of  i^emnity  after  the  payment  of  the  debt.  As  soon  as 
the  debt  has  become  payable,  or  the  surety  is  endangered,  he  may  file  a  bill  to 
compel  payment  by  the  principal  and  be  thereby  relieved  from  responsibility.** 


GicsdEe  v.  Johnson,  115  Xsd.  308;  Goodwin  v. 
Davis,  15  lod.  J^v-  ^^o- 

IndioH  Tgrrilory.  —  Sparks  v.  Ctaildera,  s 
Indiaa  Ter.  187. 

Ktntucky.  —  Mndd  v.  UuHtcao,  (Ky.  1S89) 
12  S.  W.  Rep.  385-  See  also  Veacb  v.  Wicko 
■ham,  II  Bush  (Ky.)  261. 

Missouri.  —  Halliburton  v.  Carter,  $5  ilo. 
435 ;  Bauer  v.  Gray,  18  Uo.  Apfh  164. 

New  HtmpMkwt.  —  Pearson  v.  Pafker,  3  N. 
H.  366. 

New  York.  —  Elwood  v.  Deifenderf ,  5  Barb. 
(N.  Y.)  398;  Gould  V.  Gould,  8  Cow.  (N.  Y.) 
16& 

OMo.  — Foe  V.  Diaan,  tio  (Wo  St.  104.  71 
An.  St.  Rep.  713. 

Tesu.  —  Saunders  v.  Irdand,  87  Tex.  316; 
Willis  V.  Chownin^,  90  Tex.  617,  59  Am,  St. 
Rep.  842:  Boyd  v.  Beville,  91  Tex.  439. 

Vermont.  —  Holett  v.  Soullard,  36  Vt.  395- 

See  also,  citing  additional  casts,  the  title 

CONTtiaUTIOH    AMD    EXONKBATIOH,    V^.    7>  P> 

346. 

buutarlal  tiutt  Snrsty  May  Enfbros  HdgMiat 
laid  bf  Elm.  —  It  i>  no  objection  to  a  recovery 
by  the  surety  that  bis  payment  was  of  a  judg- 
ment recovered  by  the  creditor  againat  them 
both,  aod  that  the  surety,  by  reason  of  sach 
payment,  is  entitled  to  the  bmcfit  oC  the  judg- 
ment as  against  the  princi||p],  and  taxf  enforce 
it  against  him  by  execution.  Kinunel  V,  Lowe, 
38  Minn,  a6s. 

1.  WlisB  TaU       UaA.  —  Loni  v. 

Stales,  23  N.  H.  448 ;  Alnslte  v.  Wilson,  7  Cow. 
(N.  Y.)  66a,  I?  Am.  Dec.  332;  Bonney  P-Seely, 
»  Wend.  (N.  Y.)  481 ;  Fraser  v.  Goode,  3  Rich. 
L.  (S.  Car.)  199- 

%  WhsB  Snnty  Has  Tsiksa  Corateeal  Sestritr. 
—  Cornwall  v.  Gould.  4  PicIe-  (Mass,)  444-  See 
also  ettpra,  this  section,  Rigktt  of  Surety  —  As 
to  Collateral  Security ;  and  the  title  Pledge  and 

COLLATEmAL  ^CDRITV,  vol.  33,  p.  871. 

%.  Poridv.  KeiA,  t  Maas.  139,  s  Am.  Dec.  4; 
Child  V.  Eurdn  Powder  Works,  44  N.  H.  354- 


4.  Ledbetter  o.  TonqF,  xi  Ircd.  U  (33  N. 
Car.)  294- 

fi.  U.  S.  V.  Preston,  4  Wash.  (U.  S.)  44«; 
liartindale  v.  Brock,  41  Md.  571. 
Whaa  tiM  Bu«^  AdMlDirtntn  Baft  tto  Mbt, 

the  implied  promise  accrues  to  him  and  he  mas 
sue  in  his  own  name.  Mowry  v.  Adaoui,  14 
Mass.  337. 

A,  Boms  V.  Parish,  3  B.  Mon.  (Ky.)  8;  Edge 
v.  Keith,  13  Smed.  &  M.  (Miso.)  395.;  See  also 
supra,  tiiis  section.  Rights  of  Surety  —  As  Af- 
fected by  Judgnunt  Against  Surety. 

7.  SUtatory  Beasdies  GamolatlTS.  —  Riley  v. 
StaUworth,  56  Ala.  481 ;  Dodd  v.  Wilson,  4  Del. 
Ch.  399 ;  Harker  v.  Glidewell,  33  Ind.  319.  See 
generally  the  title  Statutes,  vol.  36,  p.  671. 

5.  Noll's  Estate,  5  Pa.  Dist.  716. 
9.  Statutory  Bcmadles  to  Be  Striotly  FoUowad. 

—  Patterson  v.  Caldw^,  t  Met.  (Ky.)  489; 
Meyer  v.  Ruff,  (Ky.  1891)  16  S.  W.  Rep.  84; 
Dcrouea  v.  Noma,  49  La.  Aan.  1131.  Seegen- 
erally  the  title  Statutes,  vol.  36,  pp.  671,  672. 

The  Tennessee  Statute  providing  that  sureties 
for  the  prosecution  or  defense  of  any  suit  may 
require  their  principal  to  give  counter  security 
to  indemnify  them  against  liability  as  such  sure- 
ties applies  in  favor  of  sureties  in  all  cases 
irrespective  of  the  attitude  of  the  parties  as 
plaintiff  or  defendant.  Kincaid  v.  Sharp,  3 
Head  (Tenn.)  151. 
U.  Sire^  May  Pnaaat  Claim  taAdmlBlatratar. 

—  Matter  of  Hill,  67  CaL  338;  Burckhartt  v. 
Helfrich,  77  Mo.  376;  Bauer  v.  Gray,  18  Mo. 
App.  164.  And  see  the  title  Debts  or  De- 
cedents, vol.  8,  pp.  1067,  1068. 

11.  Reeves  v.  Pulliam,  7  Baxt.  (Tenn.)  119. 
IS.  Lucking  v.  Gcgg.  )2  Bush  (Ky.)  298. 
18.  Backner  v,  Morris,  7  J.  J.  Marsh.  (Ky.) 
648.    And  sec  the  tiUe  Duts  o»  Decbbemts, 
vol.  8,  p.  1098. 

14.  Belief  Id  I^ntty  Balna  ra^aamt—  United 
States.  —  Humphreys  v.  L^gett,  9  How.  (U.  S.) 
397,  2t  How.  (V.  S.)  66;  In  re  ^jotHa,  16 
Nat.  Bankr.  Reg.  158. 
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If  the  court  is  asked  to  interfere  on  behalf  of  the  surety  before  judgment  is 
recovered  against  him,  he  must  present  some  special  ground  of  equitable 
relief.*  But  where  judgment  has  been  recovered  against  both  parties,  the 
equity  of  the  surety^  to  have  the  property  of  the  principal  first  applied  to 
satisfy  the  execution,  is  clear.'  A  surety  who  has  paid  the  debt  may  also 
have  relief  in  equity,'  but  not  where  he  has  secured  a  judgment  against  his 
principal  and  has  thereby  or  otherwise  an  adequate  remedy  at  law.^  Equit- 
able relief  will  not  be  denied  to  an  insolvent  surety,*  nor  to  a  surety's  heirs  • 
or  assignees.' 

Baoomj  froa  Msfllpal'i  Bfttt*.  —  A  surety  may  file  a  bill  in  equity  against  the 
executors  and  heirs  of  his  principal,  to  subject  personal  property  in  the  hands 
of  the  former,  and  real  property  in  the  hands  of  the  latter,  to  the  payment 
of  the  debt.®  But  equity  will  not  interfere  when  the  claim  against  the 
estate  is  barred. • 

AreolntiuBt  of  BMoiTer.  —  A  surety  cannot,  before  he  has  paid,  come  into 
equity  and  compel  the  principal  to  turn  over  his  property  to  a  receiver,**  unless 

South  Carolina.  —  Taylor  v.  Heriot,  4 
Desaus.  (S.  Car.)  227;  Norton  v.  Reid,  11  S. 
Car.  593 ;  HoUams  v.  Abercrombie,  15  S.  Car. 
110,  40  Am.  Kep.  684. 

Tennessee.  —  Croone  v.  Bivens,  2  Head 
(Tenn.)  339;  Washington  v.  Tait,  3  Humph. 
(Teon.)  543 ;  Gilliam  v.  Esselman,  5  Sneed 
(Tenn.)  86 ;  Howell  v.  Cobb,  2  Cotdw.  (Tenn.) 
104,  88  Am.  Dec.  591  ;  Saylors  v.  Saylors,  3 
Heisk.  (Tenn.)  525 ;  Greene  v.  Stames,  i  Heisk. 
(Tenn.)  5S2;  Miller  r.  Speed,  9  Heisk.  (Tenn.) 
i9(S;  Delaney  v.  Tipton,  3  Hayw.  (Tenn.)  14; 
Carpenter  v.  Kee,  5  Humph.  (Tenn.)  585. 

Vermont.  —  Bishop  V.  'Day,  13  Vt.  81,  37  Am. 
Dec.  582. 

Virginia.  —  Stephenson  v.  Tavemers,  g  Gratt. 
(Va.)  398;  Womack  v.  Paxton,  84  Va.  9;  Pax- 
ton  V.  Rich,  85  Va.  378, 

West  Virginia.  —  Mattingly  v.  Sutton,  19  W. 
Va.  19;  Maxwell  v.  Miller.  38  W.  Va.  261; 
Neal  V.  Enffinston,  43  W.  Va.  337;  Armstrong 
tF.  Poole,  30  W.  Va.  666. 

Wisconnn.  —  Dobie  v.  Fidelity,  etc.,  Co., 
95  Wis.  540,  60  Am.  St.  Rep.  135 ;  McMillen  v. 
Mason,  71  Wis.  405 ;  Harris  v.  Newell,  43  Wis. 
687. 

Borstjr  May  Compel  Fldnolary  Prindpal  to  Ao- 
ommt. —  Ridgeway  v.  Potter,  114  111.  457,  55 
Am.  Rep.  875.  See  also  Curtis  v.  Bailey,  i 
Pick.  (Mass.)  198;  McElroy  v.  Hatbeway,  44 
Mich.  399. 

1,  Conrey  o.  Brandegee,  2  Ls.  Aon.  13a; 
Irick  V.  Black,  17  N.  J.  Eq.  189. 
8.  Irick  V.  Black,  17  N.  J.  Eq.  189. 
8.  Thomas  v.  Beckman.  i  B.  Mon.  (Ky.)  39; 
Hite  t>.  Campbell,  10  B.  Mon.  (Ky.)  80. 
4.  McMillen  v.  Af>son,  71  Wis.  405. 
t.  Ferrer  v.  Barrett,  4  Jones  Eq.  (57  N.  Car.) 
458- 

6.  Meador  v.  Meador,  88  Ky.  317. 

7.  Hite  V.  Campbell,  ro  B.  Mon.  (Ky.)  80. 

8.  Conley  v.  Boylp,  6  T.  B.  Mon.  (Ky.)  637. 
A  Bursty  upon  an  Appeal  Bond,  who  has  not 

paid  any^ing,  cannot  recover  from  the  estate 
of  his  principal  as  opon  a  specialty  debt,  to 
the  exclusion  of  simple  contract  creditors. 
Green  v.  Williams,  11  Ired.  L.  (33  N.  Car.) 

9.  Bauer  v.  Gray,  iS  Mo.  App,  164. 

10.  McElroy  v.  Hathaway,  44  tSich,  399; 
Nash  V.  Bnrchard,  87  Mich.  85. 


Delaware.  —  Miller  v.   Stout,   5   Del.  Cfa. 

Florida.— ^Vf est  v.  Chasten,  12  Fla.  313. 

Georgia.  —  Outlaw  v.  Reddick,  :i  Ga.  669; 
Anderson  »,  Walton,  35  Ga.  203 ;  Sanford  v. 
U.  S.  Fidelity,  etc.,  Co.,  116  Ga.  689. 

Illinois.  —  Ridgeway  v.  Potter,  114  111.  457, 
55  Am.  Rep.  875 ;  Roberts  v,  American  Bonding, 
etc.,  Co.,  83  111.  App.  463 ;  Moore  v.  ToplifF, 
107  111.  341. 

Indiana.  —  Hinkle  v.  Hinkle,  30  Ind.  App. 
384 ;  Ritenour  v.  Mathews,  4a  Ind.  7 ;  Smith  v. 
Harbin,  134  Ind.  434. 

Iowa.  —  Richards  v.  Osceola  Bank,  79  Iowa 
707. 

Kentucky.  —  Partlow  v.  Lane,  3  B.  Man. 
(Ky.)  424,  39  Am.  Dec.  473 ;  Sims  v.  Wallace, 
6  B.  Mon.  (Ky.)  410;  Taylor  v.  Taylor,  8  B. 
Mon.  (Ky.)  419,  48  Am,  Dec.  400;  Rice  v. 
Downing,  12  B.  Mon.  (Ky.)  44;  Buford  v. 
Francisco,  3  Dana  (Ky.)  £8;  Meador  r.  Meador, 
88  Ky.  317. 

Louisiana.  —  Montgomery's  Succession,  z  La. 
Ann.  469;  Edwards  o.  Frather,  22  La.  Ann. 
334. 

Maryland.  —  Whitridge  v.  Dnrkee„  a  Md.  Ch. 
44a. 

Minnesota. —  Huey  v,  Pinney,  5  Minn.  310. 

Mississippi.  —  Marsh  v.  Bennett,  6  How. 
(Miss.)  315. 

Missouri.  —  Benne  v.  Schenecko,  100  Mo. 
250. 

New  Jersey,  —  Irick  v.  Blacky  17  N.  J.  Eq. 
189;  Delaware,  etc.,  R.  Co.  v.  Oxford  Iron  Co., 
38  N.  J.  Eq.  151  :  Philadelphia,  etc.,  R.  Co.  v. 
Little,  41  N.  J.  Eq.  519. 

New  York.  —  Gibbs  v.  Mennard,  6  Paige  (N. 
Y.)  258;  Sheppard  v.  Conley,  (Supm.  Ct.  Spec 
T.)  9  N.  Y.  Supp.  777. 

North  Carolina.  —  Williams  v.  Hdme,  i  Dev. 
Eq.  (16  N.  Car.)  151,  »8  Am.  Dec.  580;  Ferrer 
V.  Barrett.  4  Jones  Eq.  {57  N.  Car.)  455;  Thig- 
pen  V.  Price,  Phil.  Eq.  (62  N.  Car.)  146:  Taylor 
V.  Miller,  Phil.  Eq.  (62  N.  Car.)  365 ;  Allen  v. 
Smitherman,  6  Ired.  Eq.  (41  N.  Car.)  341. 

Ohio.  —  Stump  v.  Rogers,  i  Ohio  533;  Mc- 
Connell  v.  Scott,  15  Ohio  401,  45  Am.  Dec 
583;  Poe  V.  Dixon,  60  Ohio  St  134,  71  Am.  St. 
Rep.  713- 

Pennsylvania.  —  Beaver  v.  Beaver,  23  Pa.  St. 

167. 


476 


Volume  XXVII. 


Digitized  by 


Google 


Blfl^to  ud  BflBUdies  u  Between 


SURETYSHIP. 


Saretj  and  Prinelpftl. 


such  property  is  being  wasted  and  the  surety  is  for  that  reason  in  danger.** 

Fmeatlag  Benuml  of  Fnpertj.  —  The  right  to  maintain  a  bill  to  prevent  the 
removal  from  the  state  of  the  property  of  the  principal  generally  rests  upon  a 
particular  statute.* 

BettlDg  Ailde  Frandnlent  GonTeyanee.  —  The  authorities  are  conflicting  as  to  when 
the  right  accrues  to  the  surety  to  come  into  equity  for  the  purpose  of  setting 
aside  a  fraudulent  conveyance  executed  by  his  principal.  It  is  variously  said 
that  such  right  accrues  when  the  surety  becomes  bound  and  before  he  pays 
the  debt,'  when  judgment  has  been  obtained  against  him,''  when  he  pays  the 
debt  and  before  he  has  obtained  judgment  against  the  principal,*  and  not 
until  such  latter  judgment  has  been  obtained.*  A  surety  is  not  estopped  to 
assert  this  equitable  right  because  he  knew  of  the  fraudulent  conveyance  at  the 
time  he  became  bound.'  , 

Babrogation  and  Salwtttfttion.  — The  right  of  the  surety  to  invoke  the  aid  of  the 
equitable  doctrine  of  subrogation  is  fully  treated  elsewhere  in  this  work.^ 

c.  Summary  Remedy.  —  In  some  jurisdictions  a  summary  remedy  is  given 
by  statute  to  a  surety  who  has  paid  a  judgment  rendered  against  him  for  the 
debt  of  his  principal,  such  surety  being  entitled,  on  motion,  to  a  judgment 
over  against  the  principal  for  the  amount  paid  with  interest.^  Where  a  joint 
judgment  has  been  rendered  against  cosureties,  they  may  have  a  joint  judg- 
ment but  not  several  judgments  against  their  principal.*"  These  statutes  have 
been  held  to  extend  to  the  personal  representatives  of  a  deceased  surety." 

d.  Set-off. — A  surety  is  not  entitled  to  retain  funds  in  his  hands  belong- 
ing to  the  principal,  or  to  set  off  against  his  liability  a  debt  due  from  himself 
to  the  principal,  until  he  has  paid  the  suretyship  debt  or.  in  some  manner 


1.  Allen  V.  Cboley,  53  S.  Car.  414. 

8.  Prerentiny  BemOTal  of  Property.  —  Ruddetl 
V.  Childress,  31  Ark.  511;  Buford  v.  Francisco, 
3  Dana  (Ky.)  68.    See  also  Jennings  v.  Shrop-  - 
sbirc,  9  B.  Mon.  (Ky.)  431 ;  Rice  v.  Downing, 
la  B.  Mon.  (Ky.)  44. 

8.  Before  Payment  of  Debt,  —  Strong  v.  Taylor 
School  Tp.,  79  lod.  J08;  McKee  v.  Scobee,  80 
Ky.  124;  Longhridge  v.  Rowland,  5a  Miss.  546; 
Taylor  v.  Heriot,  4  Desaus.  <S.  Car.)  227.  See 
FindUy  v.  U.  S.  Bank,  a  McLean  (U.  S.)  44: 
Kimball  v.  Greig,  47  Ala.  330 ;  Oneal  v.  Smi^, 
10  Lea  (Tenn.)  340. 

4.  Saylora   v.   Saylora,    3    Heisk.  (Tenn.) 
5»5. 

6.  After  Payment  of  Debt.  —  Bragg  v.  Patter- 
son, 85  Ala.  233 ;  Meax  v.  Anthony,  1 1  Ark. 
4it,  5a  Am.  Dee.  374;  Williams  v.  Bizzell,  11 
Ark.  716;  Choteau  v.  Jones,  11  III.  .'100,  50  Am. 
Dec.  460;  Partlow  v.  Lane,  3  B.  Mon,  (Ky.) 
424,  39  Am.  Dec.  473 ;  Peeples  v.  Tatum,  i 
Ired.  Eq.  (N.  Car.)  414;  Williams  r.  Tipton, 
5  Humpb.  (Tenn.)  66,  42  Am.  Dec.  '420 ; 
Sbapira  v.  Paletz,  (Tenn.  Ch.  1900)  59  S.  W. 
Rep.  774.  See  also  Pratt  v.  Green,  35  Iowa 
39:  Baford  v.  Buford,  i  Bibb  (Ky.)  305. 

C.  When  Jadgment  Obtained  Agalnrt  MnolpaL 
—  Sanders  v.  Watson,  14  Ala.  198;  Mugge  v. 
Ewing,  54  III.  236.  See  also  Martin  v.  Walker, 
12  Hun  N.  Y.)  46. 

7.  Shapira  v.  Paletz,  (Tenn.  Ch.  1900)  59 
S.  W.  Rep.  774. 

8.  See  the  title  Subrogation,  ante,  p.  199. 

9.  BoBUnnry  Remed'v  of  SoretT.  —  Brown  v. 
Wheder,  3  Ala.  287 ;  Elliott  v.  Qements,  5  Ala. 
470;  Pait  V.  Pait,  19  AU.  713;  Tennell  ». 
Dozier,  Hard.  (Ky.)  51;  Herdon  v.  Mason,  4 
J.  J.  Marsh.  (Ky.)  575 ;  Brown  v.  Oldham, 
W^.  (Miss.)  493;  Dibiell  v.  Dandridge,  51 


Miss.  55;  Sevier  v.  Roddie,  51  Mo.  580;  Hall 
V.  Tompkins,  9  Humpb.  (Tenn.)  592;  Voorhies 
V.  Dickson,  i  Sneed  (Tenn.)  348 ;  Graves  c 
Webb,  I  Call  (Va.)  443;  Ayers  v.  Lewellin,  3 
Leigh  (Va.)  609. 

In  Xantaoky  the  statute  does  not  authorize 
a.  judgment  for  interest  accruing  subsequently 
to  payment  by  the  surety.  Reading  v.  Holton, 
Hard.  (Ky.)  68;  Dbrsey  v.  Beall,  Hard.  (Ky.) 
574- 

In  Klirinippi  such  a  statute  has  been  held 
unconstitutional.     Smith  v.   Smith,   i  How. 

(Miss.)  103. 

In  ■lasonrl  the  remedy  by  motion  given  by 
the  statute  does  not  extend  to  sureties  on  bonds 
which  are  given  to  secure  the  performance  of 
private  official  trusts.  State  v.  Darby,  11  Mo. 
App.  528. 

in  TennaiMe  the  summaiy  remedy  does  not 

apply  to  sureties  for  the  stay  of  executions. 
Frost  V.  Rucker,  4  Humph.  (Tenn.)  57. 

In  Virginia  the  statute  concerning  sheriffs 
does  not  authorize  a  summary  proceeding  by 
motion  by  the  sureties  of  a  sheriff  or  collector; 
nor  does  the  statute  providing  a  summary 
remedy  for  sureties  authorize  a  judgment 
^inst  devisNS  of  the  principal.  Bacchus  v. 
Oe,  3  Leigh  (Va.)  68. 

For  proceedings  to  enforce  this  remedy,  see 
the  title  Principal  and  Surety,  16'  Ekcyc.  op 
Pl.  and  Pr.  965. 

10.  Bommary  Bemady  of  Joint  Snreties.  —  New- 
nan  V.  Campbell.  Mart.  &  Y.  (Tenn.)  6.1 ; 
M'Nairy  v.  Eastland,  10  Yerg.  (Tenn.)  310. 
See  also  Ciraham  v.  (jreen,  4  Hayw.  (Tenn.) 
187. 

11.  SnaunaryBemedyofSnrety'sBapreseatatlTei. 

—  Hanis  v.  Wynne,  4  Ga.  531 ;  Reeves  v. 
PuUiam,  7  Baxt.  (Tenn.)  119. 
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assumed  the  same  so  as  to  discharge  the  principal'  But  this  rule  does  not 
obtain  when  the  principal  has  become  insolvent,  and  the  surety  may  then  retain 
the  moneys  of  the  principal  or  the  amount  of  his  own  indebtedness  as  a  fund 
for  his  indemnity.*  .  A  surety  who  has  paid,  or  against  whom  judgmeot  has 
been  rendered  for,  a  debt  of  his  deceased  principi  may  retain  funds  in  his 
hands  or  a  debt  which  he  owes  the  estate,  provided  such  estate  is  solvent;' 
if  not  solvent,  he  may  only  retain  his  proportionate  share  of  the  assets  thereof.* 
The  principal  may  assign  a  debt  due  him  by  the  surety  as  an  offset  to  any  one 
particular  debt  of  several  for  which  the  surety  is  liable,  so  that  no  injustice  be 
done  thereby  to  the  latter.'  The  surety  is  entitled  to  apply  funds  in  his 
hands  directly  to  the  payment  of  the  mutual  indebtedness  when  the  principal 
has  directed  such  application.* 

e.  Joint  Sureties.  —  When  each  of  several  cosureties  has  contributed  to 
the  payment  of  the  debt,  each  has  a  separate  right  of  action  against  the  prin- 
cipal.'' Such  right  cannot  be  affected  by  any  act  of  a  cosurety,^  nor,  in  gen- 
eral, will  any  private  arrangement  between  cosureties  for  the  distribution  of 
liability  inter  sese  operate,  unless  expressly  so  stipulated,  to  release  the  liability 
of  the  common  principal  to  them  all.*  But  if  one  surety  has  paid  the  whole 
debt  without  contribution,  he  alone  can  maintain  suit;**  and  if  the  debt  has 
been  paid  from  a  joint  fund  or  by  means  of  money  raised  upon  joint  credit, 
the  recovery  must  be  by  joint  action.**  The  latter  rule  is  not  applicable,  how- 
ever, to  a  payment  made  from  partnership  funds  in  a  matter  without  the  part> 
nership.  Such  a  payment  effects  a  severance  of  the  joint  funds  fra  tanto^  and 
the  partners  must  sue  separately.** 

Anflut  BeoovoT. — A  cosurety  may  recover  no  more  than  the  amount 
actually  paid  by  him,*'  or  his  proportionate  share  of  a  joint  fund  used  to  dis- 


1,  flat-«ff  S«&Hra  Pftj>meiit  of  Bsbt.  —  Tyree  v. 
Parhan,  66  Ala.  424 ;  Ingalls  v.  Dennett,  6  Me. 
79;  McCormick  v.  Sullivan,  71  Huo  (N.  Y.) 
333;  Williams  v.  Helme,  i  Dev.  £q,  (16  N. 
Car.)  151,  16  Am.  Dec.  560.  See  also  the  title 
Sbt-opf,  Recoupment,  akb  Countbkciaiii, 
vol.  35,  p.  513.  Compare  Sims  v.  Wallace,  6 
B.  Hon.  (Kjr.)  410;  Woodbnry  v.  Bowman,  14 
Me.  154;  Beaver  v.  Beaver,  33  Pa.  St  167; 
Morebead'a  Appeal.  32  Pa.  St.  397. 

•ontyaUp  Datt  Hay  Be  taU  After  Bait  Breaght 
by  Prladpal.  —  Richardson  v.  Merritt,  74  Minn. 
354- 

S,  Wlun  Friaetpal  b  baolTa&t.  —  Abbey  v. 
Van  Ctmpen,  Freeai.  (Mias.)  373;  Battle  v. 
Hart,  a  Dev.  Eq.  (17  N.  Car.)  ji ;  Scott  v.  Tim- 
berlake,  83  N.  Car.  382;  McKnight  v.  Brad- 
ley, 10  Rict  Eq.  (S.  Car.)  557  ;  Mattingly  v. 
Sutton,  ig  W,  Va.  19.  See  also  Merwin 
V.  Austin,  58  Cona.  22. 

A  Anrety  Saed  by  an  Aaiif  aee  «f  Kb  ZflMlveat 
Ptlae^Ml  00  a  debt  due  tfae  principal  may  inter- 
pose as  a  defense  his  liability  as  surety.  I,t  re 
R^nolda,  16  Nat.  Bankr.  Reg.  158;  Battle 
V.  Hart,  a  Dev.  Eq.  <i7  N.  Car.)  31 ;  Walker  v. 
Dicks,  80  N.  Car.  363;  Hattingly  v.  Sntton,  19 
W.  Va.  19.    See  also  the  title  Set-off,  Rb- 

COUPUEMT,  AND  COUNTERCLAIM,  VoL  35,  p.  605. 

S.  Bates  v.  Vary,  40  Ala.  421 ;  Poonnan  v. 
Goswiler,  2  Watts  (Pa.)  69. 

•uety  Oauot  Betaio  Faaia  Xeeeived  by  fflm 
After  Friadpal's  Death.  —  Sharp  v.  Caldwell,  7 
Humph.  (Teim.)  415. 

C  Creager  v.  Minar^  Wright  (Ohio)  514^. 
Compart  Beaver  v.  Beaver,  33  Pa.  St  167. 

1.  Uillcr  V.  Cbcrry.  4  Jonea  Eq*  <S7  N.  Car.) 
197- 

6i  Maadlgo  v.  Mandigo,  a6  Micb.  349. 


T.  Beeonry  UstdSm  OumnDj.  ~  Wbitbedc 
V.  Ramsay,  74  111.  App.  524;  Gould  v.  Fuller, 
18  Me.  364;  Ilsley  v.  Jewett,  3  Met.  (Mass.) 
168;  Peabody  v.  Chapman,  ao  N.  H.  418;  Me- 
Cole  v.  Beattie,  51  Vt  265.  See  also  Gilleqiie 
V,  CresweU,  13  (HH  &  J.  (Md.)  36. 

Aa  to  ■ummarjr  remedy  of  joint  sureties,  aee 
aiprm,  Uiis  subsection,  Swimary  Rtnudy. 

I.  Ilsley  V.  Jewett,  a  Met.  (Masa.)  i«8. 

9.  Blffht  of  Sore^  Not  Aftoted  by  Atraag*- 
mailt  Betreen  Saretiei,  —  Hook  v.  Richeeoo,  115 
HI.  431;  Water-Power  Co,  v.  Brown,  23  Kan. 
676;  Crowdas  v.  Shelby.  6  J.  J.  Marsh.  (Ky.) 
61 ;  McDaniels  v.  Flower  Brook  Mfg.  Co.,  32 
VL  374. 

Vwoty  Hot  Paylog  Cauot  Olfjaet  to  Baleaie  cf 

Prlndpal. —  Jackson  v.  Murray,  77  Tex.  644. 

10.  Whnra  Oae  Surety  Eas  Paid  Whole  Debt. — 

Lowry  o.  Lumbermen's  Bank,  2  W.  &  S.  (Pa.) 
210.  See  also  Dodd  v.  Wilson,  4  Del.  Cb.  108; 
Morgan  v.  Street,  26  Ind.  App,  131. 

II.  Reoovery  by  Svetiee  Jointly,  —  Osborne  v. 
Harp«r,  s  East  225;  Puker  v.  Leek,  i  Stcpr. 
(Ala.)  533;  B(»>  V.  Allen,  67  lU.  317;  Whit- 
beck  V.  Ramsay,  74  HI.  App.  534:  Jewett  v. 
Comforth,  3  Me.  107;  Smith  v.  Say  ward,  s  M«. 
504;  Appletoo  V.  Bascom,  3  Met.  (Masa.)  169; 
Sevier  v.  Roddie,  51  Mo.  580;  Pearson  v, 
Parker,  3  N.  H.  366 ;  Litler  v.  Horsey,  2  Ohio 
2ot) ;  Hoggs  V.  Curtin,  10  S.  &  R.  (Pa.)  211; 
Lowry  v.  Lumbermen's  Bank,  2  W.  &  S.  (Pa.) 
210;  Stewart  o.  Vaughaa,  1  Rice  L.  (S.  Car.) 
33 :  Thomas  v.  Carter,  63  Vt  609. 

Bftle  AppUasUe  Whare  FmymMit  Xad*  hf  Mat 
Vote.  —  Ross  f.  Allen,  67  111.  317. 

12.  Gould  V.  Gould,  8  Cow.  (K.  Y.)  168. 

13.  OoanntyOaiiBaeovarOnlyKisShare.'-Italey 
V.  Jewett,  a  Uet.  (Mass.)  168 ;  Mosely  v.  FuUer- 
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charge  the  debt.'  He  is  entitled  to  judgment  for  the  whole  amount  of  the 
debt  only  when  the  other  sureties  have  failed  to  contribute  towards  its 
payment.' 

Dity  «C  Mniipal  to  Cwnratin  —  The  principal  is  not  bound  to  any  one  surety 
to  keep  the  original  obli^tion  in  statu  quo  as  to  either  the  number  or  the 
solvency  oi  his  cosureties.' 

f.  Joint  Principals.  —  A  surety  for  two  or  more  joint  principals  may 
recover  from  them  either  jointly"*  or  severally,*  even  for  the  default  of  one  of 
their  number.*  But  if  the  payment  by  the  surety  has  been  of  a  judgment 
entered  against  one  principal  only,  a  joint  action  will  not  lie.'  Where  one 
principal  has  died  the  surety  may  proceed  either  against  the  estate  of  the 
decedent^  or  ^(aiost  the  survivors.*  Similarly,  when  one  principal  has 
absconded  those  remaining  are  liable  to  the  surety.'® 

3,  Bztest  of  Prinoipal's  Itialiility — a.  In  General.  —  The  principal  and 
surety  may  agree  as  to  the  amount  of  reimbursement  which  the  latter  shall 
receive,**  but  if  no  such  agreement  is  made  the  surety  can  recover  no  more 
than  the  sum  for  which  the  principal  was  liable  to  the  creditor.*'  and,  in  any 
event,  no  more  than  he  hunself  has  actually  paid.**  If  the  surety  pays  money, 
he  may  recover  an  equal  amount ;  if  he  pays  in  property,  he  may  recover  the 
value  thereof,*'  not,  however,  exceeding  the  amount  of  the  debt  paid  by  the 
property."  If  the  surety  has  discharged  the  debt  by  giving  a  bond,  he  may 
recover  the  entire  amount  thereof.**  Where  a  surety  is  sued  with  his  principal, 
or  where  he  is  sued  alone  and  notifies  his  principal,  so  as  to  enable  the  latter 
to  defend  or  to  furnish  the  surety  with  a  defense,  the  recovery  against  the 


too,  59  Mo.  App,  See  infra,  this  section, 

Extent  of  Principals  Liability. 

I.  Thomas  v.  Carter,  63  Vt.  609. 
Juteoo  V.  Mnmy,  77  Tex.  644. 

S.  Ridceway  v.  Pottov  114  lU.  457.  55  Am. 
Rep.  87s. 

4.  Mat  Madpall,  —  Bdicotik  v.  Hsbbard, 
a  Conn.  536;  Deaor  v.  King,  110  Ind.  69. 

0.  Apgar  V.  Hiler,  34  N.  J.  L.  813;  Clay  v. 
Serenmce,  SS  Vt.  300.  See  also  American 
Snrety  Co.  v.  Tburber,  lit  N.  Y.  <55. 

Tb»  Friaolpali  Baiiig  Banrattr  liabU,  «n  agree- 
memt  by  one  of  tfaetn  to  pay  the  whole  debt 
constitutes  no  consideration  for  a  release  by  the 
surety  of  the  other  prtadpak.  Ctnertm  v. 
WarbrUten,  9  Ind.-  3S1. 

fl.  Albro  V.  Robinson,  93  Ky.  195;  Overton 
V.  Woodspn,  17  Mo.  453.  Compart  Bracicr  «. 
Clark,  5  Pick.  (Mass.)  96. 

7.  Reeves  v.  Isenhour,  S9  Ind.  47S. 
West  V.  Rutland  Bank,  19  Vt.  403. 

9.  Riddle  v.  Bowman,  37  N.  H.  33ft. 

M.  Warner  r.  Hall,  s  Vt.  is«. 

II.  BtttttM  UiMUtr.— SotttbaU  P.  Fariah, 
85  Va.  403. 

Ot»pi»wtlaB  fcrBaMBdBytnrrtr. — Where  an 
■greed  compensation  is  to  be  paid  to  one  who 
becomes  snrety  upon  a  bond  for  the  release  of 
certain  goods,  such  compensation  may  be  re- 
ooTered  by  the  surety  from  bis  princip^  thooKh 
the  former  was  liable  upon  the  bond  for  bnt  a. 
short  space  of  time,  due  to  the  fact  that  the 
goeda  were  imtsediately  seized  upon  new  and 
aerate  proceas.   Blount  v.  Bowne,  8a  Ga.  346. 

IS.  Martin  v.  "Eileihc.  70  Ala.  326. 

Where  a  Orantes  AasnaiM  Hie  Prfaoipal  Ohl%a- 
tlto  to  the  stirety,  he  cannot  be  held  liaUe 
beyond  the  amount  thereof  as  represented  to 
him  by  1i*th  principal  and  aurety.  Bichetts 
V.  Braun,  4s  Ind.  316. 


U.  SaoDTsry  <tf  Amonnt  Sonty  Eai  Paid  — 

California.  —  Stone  v.  Hammell,  83  Cal.  547, 
17  Am.  St.  Rep.  272. 

louia.  —  Heaton  «.  Ainlej,  (Iow»  180S)  74 
N,  W.  Rep.  766. 

Ktntncky. —  Rice  v.  Rice.  14  B.  Mon.  (Ky.) 
333-  See  also  Jarvia  v.  Whitman,  la  B.  Mon. 
(Ky.)  97. 

MassachutttU.  —  Rice  r.  Southgate,  16  Gray 
(Mass.)  142. 

Mississippi.  —  Wsahbam  v.  BktodeU,  75 
Miss.  266. 

Missouri.  —  Hearne  v.  Keath,  63  Mo.  84. 

West  Virginia.  —  Butler  ».  Butler,  S  W.  Va. 
674:  Teamster  v.  Withrow,  9  W.  Va.  age,  la 
W.  Va.  6ti. 

ifcotMM.  —  Barth  v.  Graf,  loi  Wis.  27. 

See  also  the  tide  CoaTRiBCTtOH  ahb  Ex- 
OMBKATUiM,  vol.  7>  p.  350,  where  additional 
cases  are  cited. 

Tha  Law  Prsaames  that  the  amount  paid  by 
tbe  aurety  and  for  which  he  sues  is  the  whole 
of  his  UalMlity.   Collios  v.  Boyd,  14  Ala.  505. 

Whara  Exeontlon  Is  Levied  upon  the  Prlneipal'f 
Propvty.  the  surety  cannot  recover  the  whole 
debt  paid  by  him  without  showing  that  tiie 
execution  was  not  eatiafted.  Brown  v.  Kidd. 
34  Mist.  291. 

See  also  supra,  this  section,  RMmgditB  «f 
Surety  —  Joini  Sureties. 

14.  Hideman  v.  MeCuxdy.  7  J.  J.  Manh.  (  iEy.V 
SS5.  See  also  the  title  CoNintBimoH  ahb  £x- 
OHWATIOH,  ToL  7,  p.  351. 

Soraty  Xatt  Havs  Ownal  Propsrty  ^tsd  te  Pay 

Debt.  —  Head  v.  McDonald,  7  T.  B.  Mon.  (Ky.) 
203. 

li.  Coleman  v.  Riggs.  «i  Iowa  543;  Hickman 
V.  McCurdy,  7  J.  J.  Marsh.  (Ky.)  555;  Lord  v. 
Staples,  23  N.  H.  448. 

U.  BrniM  V,  Parish,  j  B.  Men.  (Ky.)  8. 
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surety  is  the  measure  of  his  damage  against  the  principal,  in  the  absence  of 
fraud  or  collusion,  or  negligence  of  the  surety  in  defending.'  But  the  surety  is 
not  bound  by  the  amount  of  recovery  against  the  principal,  and  may  recover 
the  whole  debt  though  judgment  was  entered  against  the  principal  for  a  less 
amount.' 

GoUftUral  Smrity.  —  Where  the  surety  has  received  security  from  the  princi- 
pal, he  may  enforce  the  same  for  such  amount  only  as  is  necessary  to  his 
complete  indemnity  against  actual  and  probable  loss.* 

b.  Compromise  of  Debt.  —  If  the  surety  compromises  the  debt  for  less 
than  the  amount  due,  he  can  recover  from  the  principal  only  the  sum  paid  in 
compromise,^  unless  the  principal  has  agreed  to  pay  him  the  face  value  of  the 
property  devoted  to  the  extinguishment  of  the  debt,*  or  unless  the  surety  has 
stipulated  with  the  creditor  for  all  of  the  latter's  rights  against  the  principal.* 
The  surety  must  disclose  the  exact  terms  of  his  settlement,'  and  if  he  falsely 
induces  the  principal  to  pay  him  the  full  amount  of  the  debt,  the  latter  may 
recover  back  the  overpayment.* 

Faymnit  !■  DepraoUtdd  Pap«.  —  Where  the  surety  has  paid  the  debt  with  depre- 
dated paper,  the  actud  value  thereof  is  the  measure  of  his  damage  against  the 
principal.* 

c.  Costs  and  Expenses  —  Ooiti.  —  The  surety  may  recover  the  necessary 
costs  of  an  action  brought  against  htm  upon  the  debt,'®  particularly  where  he 
suffered  judgment  by  default,"  or  where  the  principal  agreed  in  writing  to 
save  him  harmless."  But  costs  arising  from  the  surety's  having  engaged  in 
unnecessary  litigation  are  not  properly  an  item  of  his  damages." 

XxpsBMB.  —  The  surety  may  also  recover  expenses  which  are  reasonable  and 
may  be  considered  as  additional  losses,  the  necessary  consequence  of  the 
failure  of  the  principal  to  discharge  his  own  debt.'* 

Attorney'*  —  The  surety  may  recover  the  attorney's  fees  allowed  in  a 
note  indorsed  by  him  where  he  paid  the  same,"  but  he  must  show  that  the 
sum  paid  by  him  was  the  usual  amount  charged  by  attorneys  in  such  cases.'* 

d.  Interest  and  Usury  — latatwt.  —  The  surety  is  allowed  simple  inter- 

1.  Hare  v.  Grant,  77  N.  Car.  303.  0,  Faymuit  in  DepraoiatAd  Paper.  —  Stone  v. 

Bnle  Obtain!  Wlwn  WaxVtj  Sued  In  Torai^  Hammell,  83  Cal.  547,  17  Am.  St.  Rep.  272; 

Jnriidlotira. —  Thomas  v.  Beckman,  i  B.  Mon.  Dinkgrave's  Succession,  31  La.  Ann.  703.  See 

(Ky.)  39.  also  the  title  Contkibutioh  ahd  ExoNBBATioif, 

S.  Hellame  v.  Abercrombie,  15  S.  Car.  no,  vol.  7,  p.  351. 

40  Am.  Rep.  684.  10.  Beeoverj  «t  Vtmaij  Cofti.  —  Doran  v. 

8.  Anumnt  of  Beeovary  In  Enfming  Seenrity.  —  Davis,  43  Iowa  86 ;  Butler  v.  Butler,  8  W,  Va. 

Gunel  V.  Cue,  73  Ind.  34;  Monell  v.  Smith,  5  674;  Feamster  v.  Withrow,  9  W.  Va.  296,  la 

Cow.  (N.  Y.)  441 ;  Borland's  Appeal,  66  Pa.  St.  W;  Va.  611.    See  also  the  title  CoHTRrBunoH 

470.    See  also  supra,  this  section,  Rights  of  and  Exoneration,  vol.  7,  p.  351. 

Surety— As  to  Collateral  Seenrity.  .11.  Holmes  v.  Weed,  24  Barb.  (N.  Y.)  546. 

XMne  Froflta.  —  A  surety  holding  land  as  19.  Albany  v.  Andrews,  39  K.  Y.  App.  Div. 

security  cannot  recover  mesne  profits  except  30;  Bonney  v.  Seely,  a  Wend.  (N.  Y.)  481. 

to  apply  upon  the  ddit    Polhill  v.  Bro«m,  84  See  also  Hall  v.  Profater,  2  J.  J.  Marsh.  (Ky.) 

Ga.  338.  130.   And  see  the  title  Indemnity  Contracts, 

4.  BiMOTary  nnder  CompromlM    of   fiabt.  —  vol.  16,  p.  181. 

Martin  v.  Ellerbe,  70  Ala.  326;  Stanford  v.  Con-  Ig.'Ooata  Arising  ffom  Unnacaaiary  Utiyatlon.— ■ 

nery,  84  Ga.  731  ;  Simmons  v,  Goodrich,  68  Beckley  v.  Munson,  22  Conn,  299.   And  see 

Ga.  750;  Goodwin  v.  Davis,  15  Ind.  App.  120;  the  title  Contribution  and  Exonebation,  vol. 

Pickett  V.  Bates,  3  La.  Ann.  627;  Eaton  v.  7,  p.  351,  note. 

Lambert,  i  Neb.  339;  Delaware,  etc.,  R.  Co.  f.  14.  See  the  title  Contribution  and  Exonbra- 

Oxford  Iron  Co.,  38  N.  J.  Eq.  151;  Bonney  tion.  vol.  7,  p.  351,  note.   See  also  Hale  v. 

V.  Seely,  2  Wend.  (N.  Y.)  481 ;  Wynn  v.  Andms.  6  Cow.  (N.  Y.)  225- 

Brooke,  s  Rawle  (Pa.)  106;  Priee  v.  Horton,  18.  Seoorery  of  Attemay'f  Faas  Allowed  in  VatSh 

4  Tex.  Civ.  App.  536;  Matthews  v.  Hall,  21  — Gieseke  v.  Johnson,  115  Ind.  308.    See  also 

W.  Va.  510.  Ellis  V.  Norman,  (Ky.  1898)  44  S.  W.  Rep.  429: 

5.  Southall  V.  Parish,  85  Va.  403,  Bevtlle  v.  Boyd,  16  Tex.  Civ.  App.  491.  And 

6.  Hickman  v.  McCurdy,  7  J.  JF.  Marsh.  (Ky.)  see  the  title  Bills  and  Notes,  vol.  4,  P-  98  et 

555.  wa- 

7.  Pickett  V.  Bates,  3  La.  Ann.  627.  16.  CoSeen  Coal,  etc.,  Co.  v.  Bany,  56  IlL 
I.  Price  V.  Horton,  4  Tex.  Civ.  App.  516.        App.  587. 
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est  on  the  sum  paid  by  him  from  the  time  of  payment.'  The  rate  recov- 
erable is  the  legal  rate,  though  the  contract  or  judgment,  to  the  rights  of 
which  he  is  substituted,  provides  for  a  greater  rate.*  But  the  surety  may 
recover  such  interest  as  was  provided  for  in  the  original  instrument  and  was 
actually  paid  by  him.' 

Vrazy.  —  Where  the  surety  dischai^es  a  usurious  debt  of  his  principal 
without  notice  frpm  his  principal  not  to  pay,  he  may  recover  the  amount  paid 
by  him.*  But  usury  is  not  recoverable  where  it  was  paid  by  the  surety  in 
order  to  gain  time  to  take  up  the  original  obligation,'  or  where  the  surety 
knew  that  it  was  the  intention  of  the  principal  to  avoid  the  usury.* 

e.  Consequential  Damages.  —  In  the  absence  of  an  express  agreement 
to  that  effect,  the  surety  cannot  recover  consequential  damages,  such  as  the 
loss  suffered  either  through  a  forced  sale  of  his  property  under  execution' 
or  through  his  imprisonment  for  the  debt.** 

4.  Statate  of  Limitatitmi.  —  As  between  principal  and  surety,  the  statute  of 
limitations  begins  to  run  against  the  latter  from  the  date  of  payment  by  him 
and  not  from  the  date  of  the  original  obligation.*  Upon  the  same  principle, 
the  period  within  which  the  surety  must  present  his  claim  to  the  representa- 
tives of  his  deceased  principal  must  be  computed  from  the  time  the  surety 
becomes  a  creditor  and  his  right  to  exhibit  a  demand  against  the  estate 
accrues.**   A  mere  promise  by  the  principal  to  reimburse  the  surety  at  a 


1.  fcra^nvSMOTarlntamtOBHliF^amt 

—  Indiana.  —  Gieseke  v.  Johnson,  115  Ind.  308. 

Iowa.  —  Heaton  v.  Ainley,  (Iowa  1898)  74 
N.  W.  Rep.  766. 

Massachusetts.  —  Gibbs  v.  Bryant,  i  Pick. 
(Mass.)  118;  Ilsleyf.  Jewett,  3  Met.  (MasB.)  168. 

Michigan.  —  Thurston  v.  Prentiss,  Walk. 
(Mich.)  529. 

Ntbraska.  —  Eaton  v.  Lambert,  t  Neb.  339. 

Ntvo  Hampthirg.  —  Riddle  v.  Bowman,  27  N. 
H.  S36;  Child  V.  Eureka  Powder  Works,  44 
N.  H.  354. 

Ptnnsylvania.  —  Wynn  v.  Brooke,  5  Rawle 

(Pa.)  106. 

Virginia.  —  Kendrick  v.  Vontj,  as  Graft 
(Va.)  748. 

West  Virginia.  —  Butler  v.  Butler,  8  W.  Va. 
674;  Feamster  v.  Withrow.  9  W.  Va.  296,  i» 
W.  Va.  611. 

Wisconsin.  —  Earth  v.  Graf,  loi  Wis.  «7. 

See  also  the  title  Irteust,  vol.  ifi,  p.  loii. 

FrMnmptioB  that  Paymmt  Was  at  Matnrfty.  — 
Heaton  v.  Ainley,  (Iowa  1898)  74  N.  W.  Rep. 
766. 

9.  Waldrip  V.  Black,  74  Cal.  409- 

Th*  late  of  Intarwt  of  th«  ■nnty's  Dmddl 
will  govers  where  the  surety  has  been  sued 
in  a  foreign  jurisdiction  and  there  is  no 
proof  of  the  rate  of  interest  allowable  therein. 
Thomas  v.  Beckman,  i  B.  Mon.  (Ky.)  29. 

8.  White  V.  Miller,  47  Ind.  385;  Ctoodwin  v. 
Davis,  15  Ind.  App.  lao;  Newman  v.  Newman, 
29  Mo.  App.  649. 

4.  When  Bnra^  Hay  BMorer  Vtaij.  —  Tur- 
man  v.  Looper,  4a  Ark.  500;  Polhill  v.  Brown, 
84  Ga.  338;  Ford  v.  Keith,  t  Mass.  139,  a  Am. 
Dec.  4;  Thorston  v.  Prentiss,  Walk.  (Mich.) 
539;  Thurston  v.  Prentiss,  i  Mich.  193;  Wade 
V.  Green,  3  Humph.  (Tenn.)  547  '•  Jackson  v. 
Jackson,  51  Vt.  353,  31  Am.  Rep.  688.  But 
compare  Roe  v.  Kiser,  62  Ark.  92,  S4  Am.  St. 
Rep.  388. 

5.  Lucldng  V.  Gegg,  12  Bnah  (Kjr.)  298; 
Thorston  V.  Prentiss,  i  Mjch,  193, 


6.  Hargraves  v.  Lewis,  3  Ga.  i6a. 
T.  OnMqwAtUl  DMUget. — Vance  v.  Lucaa- 

ter,  3  Hayw.  (Tenn.)  130. 
Veamre  of  Oanufes  Arbdag  IhM  TmtA  Sals, 

—  Beckley  v.  Munson,  23  Conn.  399. 

S.  Powell  V.  Smith,  8  Johns.  (N.  Y.)  349. 
See  also  Hayden  v.  Cabot,  17  Mass.  169. 

0.  Statute  Buns  from  Payment  of  Debt  —  Cali- 
fornia.—  Stone  V.  Hammell,  (Cal.  1889)  at 
Pac.  Rep.  303 :  Stone  v.  Hammell,  83  Cal.  S47i 
17  Am.  St.  Rep.  37a;  Ryland  v.  Commerci^. 
etc..  Bank,  137  Cal.  525. 
Illinois,  —  Junker  v.  Rush,  136  111.  179. 
Iowa.  —  Lamb  v,  Withrow,  31  Iowa  164 ; 
Johnston  v.  Belden,  49  Iowa  301. 

Mississippi.  —  Magee  v.  Legett,  48  Miss.  139; 
Rucks  V.  Taylor,  49  Miss.  553. 

Montana.  —  Op^ian  v.  Steiabrenner,  17 
Mont.  369. 

Ohio.  —  Poe  t>.  Dixon,  60  Ohio  St  134,  71 
Am.  St.  Rep.  713. 

South  Carolina.  —  Petera  V,  Bamhill.  i  Hill 
L.  (S.  Car.)  334. 

Tennessee.  —  Morrow  v.  Morrow,  a  Tenn.  Ch. 
549- 

When  Jndgmaot  Hai  Ben  Bendered  Agalmt 

SBTSty,  It  has  been  held  that  the  statute 

runs  from  the  payment  thereof.  Reeves  v. 
Pullian,  7  Baxt.  (Tenn.)  119.  But  as  the  right 
of  action  against  the  principal  accrues  when 
the  surety's  liability  is  Bxed  (Keller  v.  Rhoads, 
39  Pa.  St.  513,  80  Am.  Dec.  539),  the  statute 
has  been  held  to  run  from  entry  of  judgment 
instead  of  from  the  payment  thereof.  Cath- 
cart  V.  Bryant,  38  Wash.  31. 

Wken  JMgBent  Dorouat.  —  Where  a  judg- 
ment paid  by  the  surety  has  become  dormant, 
the  amount  thereof  cannot  be  made  an  item  of 
a  mutual  account  subsequently  rendered  be- 
tween the  principal  and  surety.  Elder  v.  Elder, 
43  Kan.  514. 

10.  Presentation  of  Claim  Against  FilBd|al*s 
Bstate.  —  Bauer  v.  Gray,  18  Mo.  App.  164; 
Marshall  V,  llndson,  9  Yerg.  (Tenn.)  57. 
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specified  time  will  not  suspend  the  accrual  of  the  latter's  cause  of  action  to 
that  time.* 

Whftt  sutnte  AppUeable.  —  As  regards  the  surety's  right  of  action  at  law  upon 
the  implied  contract  of  indemnity,  the  statute  applicable  to  such  contracts 
governs;'  as  regards  his  right  to  proceed  in  equity  upon  the  original  obliga- 
tion, through  the  operation  of  the  doctrine  of  subrogation,  the  nature  of  such 
obligation  determines  the  particular  statute  of  limitations  applicable  in  the 
premises.* 

6.  Statute  of  Fraads.  — ■  An  agreement  by  the  principal  to  save  the  surety 
harmless  is  generally  held  not  to  be  within  the  statute  of  frauds  and  not  to 
require  writing;*  and  the  same  is  true  of  an  agreement  by  a  third  person  to 
indemnify  the  surety  if  he  will  become  such.* 

v.  AzoHTB  Airs  BxxESiEB  AS  Betwesh  Cosusetieb  —  1.  Contribution  Be> 
tween  Sureties  —  a.  In  General.  —  Where  two  or  more  persons  are  cosureties 
for  a  third  person,  and  one  pays'  the  debt,  he  is  entitled  to  demand  contribu- 
tion from  the  other  for  whatever  sum  he  has  paid  in  excess  of  his  aliquot 
piut,* 


Ve  Beliaf  la  Etoity  Wlun  Claim  Aniiut  Eitat* 
Bured.  —  See  tupra,  this  section,  Renudies  of 
Surety  —  In  BqiUty. 

1.  Wilson  V.  Crawford,  47  Iowa  469. 

9.  StaMta  AppUeable  to  Aetion  ftt  Law.  — 
Dewitt  V.  Boring,  133  Ind.  4 ;  Kreider  v.  Isebice, 
123  Ind.  10;  Harrah  v.  Jacobs,  75  Iowa  72; 
Buckner  v.  Morris,  3  J.  J.  Marsh.  {Ky.)  lai. 
Se«  also  the  title  Likitatioh  of  Actions,  toL 
19,  p.  272. 

5.  Btatats  AppUoaUe  to  Aotlon  la  Efaity. — 

Dodd  V.  Wilson,  4  Del  Cb.  399;  Sparks  v. 
Childers,  2  Indian  Ter.  187. 

As  to  Banning  of  Statnto  Against  Bight  (tf  8ab- 
rogation,  see  the  title  Subkogation,  ante,  p.  199. 

4.  Btatnts  of  Fraads.  —  Tighe  v.  Morrison,  1 16 
N.  Y.  263.  See  also  the  title  Indeunity 
CoHTaACTS.  vol.  16,  p.  169. 

6.  Minick  v.  Huff.  41  Neb.  516.  See 
generally  the  title  Vubal  AcaBBUBNTS  (Stat- 
ute OF  Frauds). 

6.  Bight  of  Cosoro^  to  Oontribntion.— See 
the  title  Contribution  and  Exoneration,  vol. 
7.  P-  33^.   And  see  the  following  cases: 

United  States.  —  Kni^t  v.  Weeks,  (C.  C  A.) 
115  Fed.  Rq).  970. 

Alabama.  —  Cummings  v.  May,  91  Ala.  333. 

CaKfomia.  —  Williams  v.  Riehl,  137  Cal.  365, 
78  Am.  St.  Rep.  60. 

Colorado.  —  McAllister  v.  Irwin,  (Colo.  1903) 
73  Pac.  Rep.  47. 

Delaware.  —  Hutchison  v.  Roberts,  6  Del.  Ch. 
113;  Hutchinson  v.  RoberU,  8  Houst.  (Del.) 
459- 

Florida.  —  Hayden  v.  Thrasher,  18  Fla.  795. 

Illinois.  —  Dmnunond  v.  Yager,  10  III.  App. 
380 ;  Porter  v.  Horton,  80  III.  App.  333 ;  Burgett 
V.  Strean,  85  111.  App.  72. 

Indiana.  —  Reiter  v.  Cumback.  i  Ind.  App.  41. 

Iowa.  —  Novak  v.  Dupont,  iia  Iowa  334. 

Kentucky.  —  Lee  v.  Forman,  3  Met.  (Ky.) 
114;  Chapeze  v.  Young,  87  Ky.  476;  Letcher  v. 
Yantis.  3  Dana  (Ky.)  160;  Boiling  r.  Doneghy, 
I  Duv.  (Ky.)  220;  Bottoms  v.  Leonard,  (Ky. 
1899)  53  S.  W.  Rep.  273. 

Louisiana.  —  Stockmeyer  v.  Oertling,  35  La- 
Ann.  467. 

MassaehusetU.  —  Jokiiaofi  v,  Johnson,  11 
J^ass.  559. 


Missouri.  —  Labeaume  v.  Sweeney,  17  Mo. 
153;  Jeffries  v.  Fe^s<m,  87  Mo.  344;  Frost 
r,  Tracy,  53  Mo.  App.  308;  Wilkerson  v. 
Sampson,  56  Mo.  App.  276 ;  Leeper  v.  Paschal, 
70  Mo.  App.  117. 

Montana.  —  Northwestern  Nat.  Bank  v.  Great 
Falls  Opera  House  Co.,  23  Mont,  i, 

Nebraska. —  Smith  v.  Mason,  44  Neb.  610. 

New  Jersey. —  Paulin  v.  Kaighn,  29  N.  J.  L. 
480 ;  Neilson  v.  Williams,  42  N.  J.  Eq.  291. 

New  York.  —  Cuyler  v.  Enswortb,  6  Paige 
(N.  Y.)  3'- 

North  Carolina.  —  Sherrod  v.  Woodard,  4 
Dev.  L.  (is  N.  Car.)  360,  25  Am.  Dec.  714; 
Peebles  v.  Gay,  115  N.  Car.  38,  44  Am.  St.  Rep. 
439. 

Ohio.  —  Kehnast  V.  Daum,  6  Ohio  Dec.  401, 
citing  with  approval  Ai*.  and  Eng.  Encyc.  op 
Law,  voL  24,  pp.  809,  810;  Daum  v.  Kehnast,  9 
Ohio  Cir.  Dec.  867. 

Oregon.  —  Fischer  v.  Gaither,  33  Orqion  161 ; 
Thompson  v.  Dekom,  32  Oregon  506 ;  Ladd  v. 
Chamber  of  Commerce,  37  Oregon  49. 

Pennsylvania.  —  Cooper's  Estate,  4  Pa.  Super, 
Ct.  615- 

Soulh  Carolina.  —  Gourdin  v.  Trenholm,  35 
S.  Car.  363 ;  Lucas  v.  Guy,  3  Bailey  L.  (S.  Car.) 
403;  Aildn  V.  Peay,  5  Strobh.  L.  (S.  Car.)  15, 
S3  Am.  Dec  £84. 

Tennessee. —  Hickerson  v.  Price,  7  Coldw. 
(Tenn.)  151 ;  Stephens  v.  Meek.  S  Lea  (Tenn.) 
236 ;  Cage  v.  Foster,  5  Yerg.  (Tenn.)  361,  a6 
Am.  Dec.  365. 

Texas.  —  Acers  v.  Curtis,  68  Tex.  423  ;  Jack- 
son V.  Murray,  77  Tex.  644;  Scott  v.  Rowland, 
14  Tex.  Civ,  App.  370. 
Vermont.  —  Liddetl  v.  Wiswell,  S9  Vt.  365- 
Virginia.  —  Tate  V.  Winf ree,  99  Va.  »$$• 
West  Virginia.  —  Hawker  v.  Moore,  40  W. 
Va.  49. 

IVisconsin.  —  Smith  v.  Hodson.  50  Wis.  270  ; 
Faurot  v.  Gates,  86  Wis.  569 ;  Boutin  v.  Etsell, 
no  Wis.  276. 

Indsbltatas  Assnmpalt  will  lie  by  one  surety 
against  another  on  the  contract  implied  from 
their  relation  as  cosureties  to  receive  from  him 
his  share  of  the  amount  paid  in  settlement  of 
the  common  iiat)iUty.  Weeks  v.  Parsons,  17$ 
Mass.  5^0, 
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b.  Nature  and  Origin  of  Right  —  (i)  Nature.  —  The  doctrine  of  con- 
tribution rests  on  the  principle  that  when  the  parties  stand  in  aguo  jurt, 
the  law  requires  under  the  maxim,  "  equality  in  equity,"  that  one  of  them 
shall  not  be  obliged  to  bear  the  burden  in  ^ase  of  the  rest.  It  is  founded  not 
on  contract,  but  on  the  principle  that  equality  of  burden  as  a  common  right  is 
equity,  and  the  obligation  to  contribute  arises  from  the  nature  of  the  relation 
between  the  parties.* 

(2)  Origin.  —  It  was  in  courts  of  equity  exclusively,  according  to  the 
ancient  practice,  that  a  surety  had  a  right  to  claim  contribution  from  his 
cosureties.  But  the  doctrine  is  now  well  settled  that,  while  courts  of  equity 
have  not  been  ousted  of  their  jurisdiction,  redress  may  be  obtained  at  law.* 

c.  Who  Liable  for  Contribution  —  (1)  In  General.  —  The  duty  of 
contribution  on  the  one  hand,  and  the  right  to  demand  it  on  the  other,  spring 
out  of  a  common  burden  resting  on  two  or  more  persons  occupying  a  like 
position  toward  the  creditor.  It  is  essential  that  the  common  liability  sliall 
exist,  and  the  parties  must  occupy  toward  the  creditor  exactly  the  same 
attitude.' 

?rlTit7  vlth,  or  Knowledge  <^  the  LUUUtr  of  the  <Hher  80x0(7  is  not  necessary  to 
the  existence  of  the  right  to  contribution.* 

(2)  Sureties  on  Different  Instruments.  —  If  sureties  are  bound  for  a  com- 
mon principal  to  insure  the  performance  of  the  same  duty  or  obligation,  the 


1.  Ooatribntion  Founded  on  Prlneiple  of  Eqnl^. 
—  See  the  title  Contkibution  and  Exombkat- 
TiON,  vol.  1,  p.  331.  Asd  see  also  the  following 
cases : 

Alabama.  —  Carter  v.  Fidelity,  etc.,  Co.,  134 
Ala.  369,  93  Am.  St.  Rep.  41. 

Delaware.  —  Hutchison  v.  Roberts,  8  Houst. 
(Del.)  459. 

Illinois.  —  DnunmoQd  v.  Yager,  10  III.  App. 
380 ;  Harts  v.  Latham,  84  ID.  App.  483. 

IndtOMa.  —  Bagott  v.  Mullen,  3a  Ind.  33a,  a 
Am.  Rep.  351. 

KgHtucky.  —  Mitchell  v.  Sproul,  s  J*  J*  Marsh. 
(Ky.)27o.  ■ 

MassackusettM.  —  Weeks  v.  Parsons,  176 
Mass.  570;  Wood  V,  Leiand,  i  Met  (Mass.) 
387. 

Missouri. —  Dysart  v.  Crow,  170  Mo.  275. 

MoHtana.  —  Northwestern  Nat.  Bank  v.  Great 
Falb  Opera  House  Co.,  23  Mont.  i. 

New  York.  —  Crisfield  v.  Murdock,  127  N.  Y. 
315;  Barnes  v.  Gushing,  43  N.  Y.  App.  Dir. 
158. 

North  Carolina.  —  Hughes  v.  Boone,  81  N. 
Car.  304;  Smith  v.  Can,  128  N.  Car.  150;  Mc- 
Dowell County  V.  Nichols,  131  N.  Car.  501,  93 
Am.  St.  Rep.  785. 

Ohio.  —  Danm  v.  Kdinast,  9  Ohio  Cir.  Dec 
867. 

Oregon.  —  Fisher  v.  Gaitber,  33  Or^n  161; 
Thompson  v.  Dekum,  32  Oregon  506;  Ladd  v. 
Chamber  of  Commerce,  37  Oregon  49. 

South  Carolina.  —  Aikin  v.  Peay,  5  Strobh.  L. 
<S.  Car.)  IS,  53  Am.  Dec.  684. 

Vermont.  —  Liddell  v.  Wiswell,  59  Vt.  365. 

Virginia.  —  Strother  v.  Mitchell,  80  Va.  149; 
Tate  V,  Winfree,  99  Va.  355 ;  Wayland  v. 
Tucker,  4  Gratt.  (Va.)  267,  50  Am.  Dec.  76. 

Wisconsin.  —  Smith  v.  Hodson,  50  Wis.  379. 

Ths  Siffht  Is  Oontiii'*ent  until  Payment  and 
then  becomes  a  fixed  liability  against  the  co- 
surety.   Washington  v.  Nirwood.  128  Ala.  383. 

S.  Origin  and  Jnrisdlction.  —  Broughton  v. 
Wimlwrtyt  6^  Al^  549  {  Dmmmond  v.  Yager,  10 


111.  App.  380;  I^ach  V.  Hamilton,  84  HI.  App. 
413;  Mitchell  V.  Sproul,  5  J-  ]•  Marsh.  (Ky.) 
270;  January  v.  January,  7  T.  B.  Mon.  (Ky.> 
543,  18  Am.  Dec.  211;  Wood  v.  Leiand,  22 
Picli.  (Mass.)  S03;  Jeffries  v.  Ferguson,  87  Mo. 
344;  Fischer  v.  Gaither,  32  Oregon  161  ;  Way- 
land  p.  Tucker,  4  Gratt.  (Va.)  267,  50  Am.  Dec. 
76.  And  see  the  title  (Contribution  and  Ex- 
oneration, vol.  7,  p.  328. 

8.  Only  Coeareties  LUble.  —  See  the  title  Com- 
TaiBUTiOH  and  Exoneration,  vol.  7,  p.  834. 
See  also  the  following  cases: 

Georgia.  —  Snow  v.  Brown,  100  Ga.  117. 
Indiana.  —  Knopf  v.  Morel,  in  Ind.  570; 
Houck  V.  Graham,  123  Ind.  277. 

Kentucky.  —  Chapeze  v.  Young,  87  Ky.  476; 
Johnson  v.  Hicks,  97  Ky.  it6. 

Louisiana,  —  Stockmeyer  v.  Oertling,  35  La. 
Ann.  467. 

Maryland.  — McPhcnan  v.  Talbott,  10  Gill  & 
J.  (Md.)  499k  33  Am.  Dec.  191. 

Mississippi.  —  Matthews  v.  Millsaps,  58  Miss. 
S64. 

Missouri,  —  Citizens'  Ins.  Co.  v.  Broyles,  78 
Mo.  App.  364. 

New  York.  —  Barnes  v.  Gushing,  71  N.  Y. 
App.  Div.  366 ;  Egbert  v.  Hanson,  (Supm.  Ct. 
Tr.  T.)  34  Misc.  (N.  Y.)  596. 

Tejtas.  —  Mulkey  v.  Templeton,  (Tex.  Civ. 
App.  1901)  60  S.  W.  Rep.  439. 

Virginia.  —  Boulware  v.  Hartsook,  83  Va.  679- 
Indorsers  on  an  Accommodation  Kote  who  in- 
dorsed before  the  note  became  operative  by  be- 
ing transferred  to  some  person  not  a  party  for 
value  received  and  who  are  charged  by  notice 
of  demand  and  nonpayment  are  to  be  treated  as 
cosureties.  Atwater  v.  Farthing.  ri8  N.  Car. 
388.  But  see  Egbert  tr.  Hanson,  (Supm.  Ct.  Tr. 
T.)  34  Misc.  (V.  Y.l  506. 

4.  Privity  and  Knowledge  of  Conretr'BLlaMU^. 
—  Matthews  v.  Millsaps,  58  Miss.  564;  Daniel 
f.  McRae,  2  Hawks  (9  N.  Car.)  590,  11  Am. 
Dec.  787.  And  see  the  title  Contribotioii  anq 
ExoHmriONi  yoh  7.  P*  334- 
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fact  that  they  may  be  bound  by  different  instruments  given  at  different  times 
is  immaterial ;  the  right  of  contribution  exists.*  But  where  the  sureties  are 
bound  by  different  instruments  for  different  portions  of  a  debt  due  from  the 
same  principal,  and  the  suretyship  M  each  is  for  a  separate  and  distinct  trans- 
action, there  will  be  no  right  of  contribution  among  the  sureties." 

(3)  Sureiy  at  Request  of  Cosurety.  —  If  one  becomes  a  surety  at  the  request 
of  his  cosurety,  he  is  not,  in  general,  liable  to  the  latter  for  contribution.* 
But  the  cases  on  this  point  are  in  conflict ;  some  courts  holding  that  to  relieve 
the  surety  from  liability  without  contribution  there  must  be  a  contract  express 
or  implied  for  such  immunity.  In  such  cases  the  mere  request  to  sign  does 
not  affect  the  liability.* 

(4)  Surety  of  Surety.  —  A  person  who  is  a  surety  for  another  surety  is  not 
liable  for  contribution.' 

d.  Liability  as  Affected  by  Agreement.  —  Sureties  may  make  any 
contract  they  please  as  between  themselves,  and  the  sureties  may  thus  fix 
their  liability  to  contribute.*  Such  contract  may  be  proved  by  parol  or  be 
evidenced  by  the  circumstances  of  the  case.' 

e.  Effect  of  Death  of  Cosurety.  —  The  death  of  a  cosurety  does  not 
affect  the  right  to  demand  contribution,**  and  a  surety  who  has  paid  the  debt 
may  maintain  his  action  against  the  estate  of  such  deceased  cosurety.* 

Whara  ths  Ezsrator  of  *  BinMtd  Coning  Fi^  the  Obllfatlra  he  is  entitled  to  contri- 
bution from  the  other  sureties.'* 


1.  8nT«tlM  on  Sifftmit  InttnuuMiU  Liable.  — 

See  the  title  Contribution  and  Exonekatioh, 
vol.  7,  p.  333,   Sec  also  the  following  cases: 

Georgia.  —  Tittle  v.  Bennett,  94  Ga.  405 ; 
Snow  V.  Brown,  100  Ga.  117. 

IndioMo. — Allen  v.  State,  61  Ind.  268,  a8  Am. 
Rep.  673;  State  v.  Mitchell,  13a  Ind.  461. 

Mississippi.  —  Matthews  v.  Millsaps,  58  Miss, 
564. 

North  Carolina.  —  Hughes  v.  Boone,  81  N. 
Car.  204 ;  Daniel  v.  McRae,  a  Hawks  (9  N. 
Car.)  590,  II  Am.  Dec  787. 

Ohio.  —  Dattm  v.  Kehnast,  9  Ohio  Cir.  Dec 
867. 

Oregon.  —  Thompson  v.  Dekom,  3a  Oregon 

S06. 

Wisconsin^  —  Rudolf  v.  Malone,  104  Wis. 
470. 

Where  There  Are  levaral  IHstlnot  Bonds  with 
■ereral  and  Distinet  Penalties,  contribution  be- 
tween the  sureties  is  in  proportion  to  the  penal- 
ties of  their  respective  bonds.  Toucey  v. . 
Scheli,  (Supm.  Ct.)  15  Misc.  (N.  Y.)  350. 

S.  BoreUsi  for  DtffBrent  PortloBa  of  Delit  Hot 
UaUe. —  Hutchison  v.  Roberts,  6  DeL  Ch.  iia; 
Stockmeyer  v.  OertUng,  35  La.  Ann.  467. 

S.  Bnrety  at  Bequest  of  Cosnrsty  Not  liable.  — ' 
Hayden  v.  Thrasher,  18  Fla.  79s ;  Byers  v.  Mc- 
Oanahan,  6  Gill  &  J.  (Md.)  250;  Taylor  v. 
Sav^e,  12  Mass.  98;  Mtckley  v.  Stocksleger,  10 
Pa.  Co.  Ct.  34S;  Dullnig  v.  Weekes,  16  Tex. 
Qv.  App.  I. 

A  tBNtr  at  th*  Beqiaat  of  a  Genie^  Hay 
Beeerer  irom  bis  cosurety  all  that  he  has  been 
compelled  to  pay.  Apgar  v.  Hiier,  24  N.  J.  L. 
812. 

4.  Vare  Beqnsst  to  ttgn  Does  Vet  BeUere  from 

Liability.  -  Hayden  v.  Thrasher,  18  Fla.  795, 
28  Fla.  162;  Bagott  v.  Mullen,  32  Ind.  332,  a 
Am.  Rep.  351 ;  McKee  v.  Campbell,  27  Midi. 
497;  Burnett  v.  Millsaps,  59  Miss.  333. 
B.  toretyof  auetrHotUablA.  — See  the  title 

C0imU»UTI0N  AKD  EXOKBRATIOK,  TOL  7,  p.  333- 


And  see  also  the  following  cases:  Allen  v. 
State,  61  Ind.  268,  28  Am.  Rep.  673 ;  Houck  v. 
Graham,  123  Ind.  277 ;  State  v.  Mitchell,  133 
Ind.  461;  Chapeze  v.  Young,  87  I^.  476;  Mc- 
Collam  V.  Boughton,  13a  Mo.  601. 

6.  liabUltr  as  Affaetad  by  Afrsawt.— See 
the  title  Contributiok  akd  Exohbsatioit,  toI. 
7>  P-  339>  And  see  also  the  following  cases: 
Hutchison  v.  Roberts,  6  Del.  Ch.  112;  Mickley 
V.  Stocksleger,  10  Pa.  Co.  CL  345 ;  Peyton  v. 
Stuart,  88  Va.  50. 

Where  There  Is  a  Fallnre  of  the  Gonilderatlon 
for  the  agreement  by  which  a  surety  agrees  to 
exonerate  his  cosurety  from  liabili^,  the  surety 
may  therefore  enforce  contribtttion  from  the  co- 
surety. Devazac  v.  Seller,  93  Ky.  418. 

7.  Proof  tt  Agraement  Between  Coenretlia.— 
See  the  title  Contribution  and  ExoNKaATiow, 
vol.  7,  p. '  339.  And  see  also  the  following 
cases:  Drummond  v.  Yager,  10  111.  App.  380; 
Albert  V.  Hanson,  (Supm.  Ct.  Tr.  T.)  34  Misc 
(N.  Y.)  596;  Leeper  v.  Paschal,  70  Mo.  App. 
117;  Mickley  v.  Stocksleger,  10  Pa.  Co.  Ct.  345; 
Sloan  V.  Gibbes,  56  S.  Car.  480,  76  Am.  St.  Ri^ 
559. 

S.  Death  of  Bnrety  Doss  Not  Affaat  LiablUlraf 
Coeuetles.  —  Dennis  v.  Sanger,  15  Toe.  uv. 
App.  411. 

8.  XsUte  ef  Deceased  Oosnrety  Liable.  —  See 

the  title  Contribution  and  Exonesatiok,  vol. 
7<  p.  332.  And  see  also  the  following  cases: 
Wood  V.  Leland,  1  Met.  (Mass.)  387:  Egbert  v. 
Hanson,  (Supm.  Ct.  Tr.  T.)  34  Misfe  (N.  Y.) 
596;  Wetmore  v.  Dobbins,  2  Pa.  Super.  Ct  iio; 
Stephens  v.  Meek,  6  Lea  (Tenn.)  226. 

Death  of  Snrety  Who  Hu  Paid  Obligation. — 
Where  a  surety  who  has  discharged  more  than 
his  share  of  the  obligation  dies,  his  executor 
may  bring  an  action  against  the  estate  of  a 
deceased  cosurety  for  contribution.  Sburta  v. 
Howell.  30  N.  J.  Eq.  418. 

10.  Payment  by  Bzeeoter  of  DeeaiMS  ONan^,p— 

Dussol  V.  Brugoiere,  50  Cal.  456. 

484  VolDin«  XXVII, 


Digitized  by 


Google 


SVRBTYSHIP, 


/.  Effect  of  Insolvency  of  Cosurety.  — At  cnamen  uw  the  insolvency 
of  one  of  the  sureties  does  not  affect  the  amount  for  which  each  surety  is  liable.* 

Bst  tn  Stoity  a  surety  who  has  paid  the  debt  may  compel  the  solvent  sureties 
to  contribute  pro  rata  according  to  the  number  of  such  solvent  cosureties.* 

Im  B«aM  TnriiaiotloBt  courts  of  law  adopt  the  equitable  rule  and  contribution  is 
distributed  equally  between  those  sureties  who  are  solvent.' 

Absence  of  Cosurety  from  Jurisdiction.  — Absence  from  the 
jurisdiction  of  the  court  is,  for  the  purpose  of  contribution,  equivalent  to 
insolvency.* 

h.  Effect  of  Release  of  Principal.  —  Where  the  surety  who  has  paid 
the  debt  agrees  to  release  the  principal,  the  cosurety  is  also  released  from 
liability  even  though  it  is  expressly  stipulated  that  he  shall  remain  liable  to 
contribution. ' 

i.  When  Right  Accrues  —  (i)  In  General.  —  Before  a  surety  can  com- 
pel contribution  from  a  cosurety,  one  of  two  circumstances  must  exist :  first, 
that  he  has  paid  more  than  his  proportion  or  pro  rata  part  of  the  entire 
amount  for  which  he  and  his  cosurety  were  bound ;  •  or,  second,  that  the  amount 
paid  by  him,  being  less  than  the  whole  amount  for  which  both  were  liable,  was 
accepted  in  full  satisfaction  of  the  entire  liability,  and  had  the  effect  to 
discnai^e  from  further  liability  the  surety  against  whom  contribution  is 
sought.^ 

A  JsdgmMit  ■«  law  is  not  a  necessary  prerequisite  to  filing  a  bill  to  compel 

contribution."* 

Itamud  and  VotlM  are  not  necessary  before  bringing  a  suit  for  contribution.* 

(2)  Compulsory  Payment  Necessary.  —  The  whole  right  of  contribution  rests 


1.  XfliMit  of  IiMOlTViiqr  at  OommoD  Law.  —  See 

tbe  title  COMTKIStmOM  AMD  ExOVSKATIOlf,  vol. 

7,  p.  341- 

t,  IffMt  of  InwlTaaoy  la  E^ai^.  —  See  the 

title  COHTRIBUTION   AND    EXOMBRATION,  TOl.  7, 

p.  341.  And  see  also  the  following  cases !  Bur- 
roughs V.  Lott,  19  Cal.  135;  Williams  v.  Riehl, 
127  Cal.  365,  78  Am.  St.  Rep.  60;  Hutchison  v. 
Roberts,  6  Dd.  Cb.  112;  Hayden  v.  Thrasher, 
18  Fla.  79s  ;  Fischer  v.  Gaither,  32  Oregon  161 ; 
Acers  v.  Curtis,  68  Tex.  4^3 ;  Faurot  v.  Gates. 
86  Wis.  569* 

8.  BqottaUe  Statribatloa  Adoptol  at  Uw.  — 
See  the  title  CoirraiBunoN  and  ExoifssATioir, 
vol.  7,  p.  342.  And  Me  also  the  following 
cases:  Smith  v.  Mason,  44  Neb.  610;  Sloaa  v. 
Gibbes,  sti  S.  Car.  480,  76  Am.  St.  Rep.  559; 
Liddell  V.  Wiswdl,  59  Vt.  365 ;  Faniot  v.  Gates, 
86  Wis.  569. 

4.  Absenes  from  Torlidiotlon  EqnlTalant  to  la- 
MAvaaejr.  —  See  Uie  title  CoHTKiBimoH  and 
ExoasBATioir,  vol.  7,  p.  34a.  And  see  also  the 
following  cases:  Lee  v.  Forman,  3  Met.  (Ky.) 
114;  Bottoms  p.  Leonard,  (Ky.  1899)  S3  S.  W. 
Rep.  273;  Sherrod  v.  Woodard,  4  Dev.  L.  (15 
N.  Car.)  360,  25  Am.  Dec.  714;  Liddell  v.  Wis- 
well,  59  Vt.  36s ;  Faurot  v.  Gates,  86  ^^^is.  569- 

5.  Bolaaso  of  Principal.  —  See  the  title  Con- 

TalBUnON    AND    EXONSRATION,    Tol.    7,    p.  34O. 

And  see  also  Hamilton  v.  Glasscock,  (Tex. 
1888)  9  S.  W.  Rep.  ao7. 

S.  ANnitt  pon  ^vfmmX  of  Kan  Oan 

Pro  Sata  Tart.  —  See  die  title  Cont«ibdtioh 
AND  ExoNERATXOit,  vol.  7,  p.  333-  And  see  also 
the  following  cases : 

EngldMtf.'— Wolmershausen  o.  Gullick,  (1893) 
a  Cfa.  SI4- 

Alabama.  —  Nation  f.  Roberts,  20  Ala.  544; 
Waabington  v.  Norwood,  128  Ala.  383. 


California.  —  Williams  v.  Riehl,  127  Cal.  365, 
78  Am.  St.  Rep.  60. 
Georgia.  —  Cooper  p.  Chamblee,  114  Ga.  116. 
Indiana.  —  Reiter  v.  Ctimback,  i  Ind.  App. 
4t. 

Iowa.  —  Novak  v.  Dupont,  iia  Iowa  334. 
Kentucky.  —  Caldwell  v.   Roberts,   i  Dana 
(Ky.)  355;  Bottoms  v.  Leonard,. (Ky.  1899)  53 
S.  W.  Rep.  273. 

Louisiana.  —  Stockmeyer  v.  Oertling,  35  La. 
Ann.  467. 

Maryland.  — South  v.  State,  46  Md.  617. 
Massachusetts.  —  Wood  v.  Leland,   i  Met. 
(Mass.)  387. 

Montana.  —  Northwestern  Nat.  Bank  v.  Great 
Falls  Opera  House  Co.,  23  Mont.  i. 
Nebraska.  —  Smith  v.  Mason,  44  Neb.  610. 
North  Carolina.  —  Leak  v.  Covington,  99  N, 
Car.  559;  Sherrod  v.  Woodard,  4  Dev.  L.  (15 
N.  Car.)  360,  25  Am.  Dec  714. 

Oregon,  —  Ladd  v.  Chamber  of  Commerce,  37 
Or^n  49. 

South  Carolina.  —  Gourdin  t>.  Trenbolm,  25 
S.  Car.  362. 

Texas.  —  Jackson  v.  Murray,  77  Tex.  644; 
Hamilton  v.  Glasscock,  (Tex.  1888)  9  S.  W. 
Rep.  207. 

Virginia.  —  Wayland  v.  Tucker,  4  Gratt. 
(Va.)  267,  50  Am.  Dec.  76. 

7.  Aeosptanoe  ai  Lom  thaa  Aaumat  Soe.  — 
See  the  title  CoNTUBtmoN  and  Exonbbation, 
vol.  7,  p.  333.  And  see  also  Hamilton  v.  Glass- 
cock. (Tex.  1888)  9  S.  W.  Rep.  207. 

8.  Jndgmsnt  A^nst  Bsretr  Not  Neoeisary.  — 
Rynearson  v.  Turner,  52  Mich.  7 ;  Neilson  v. 
Williams.  42  N,  J.  Eq.  291. 

9.  Demand  and  ITotlco  Vnaeoesiary.  —  See  the 
title  CoNTRiBtmoN  and  Exoneration,  vol.  7, 
p.  338.   And  see  Cage  v.  Foster,  5  Yerg.  (Tenn.) 
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M  Betwon  CoraredM, 


on  the  doctrine  of  compulsory  payment.  The  obligation  is  raised  by  tlie  neces- 
sity which  the  paying  surety  is  under  of  making  the  payment,  and  therefore 
he  can  have  no  contribution  unless  his  payment  is  compulsory.'  '  But  a  surety 
need  not  wait  until  payment  is  extorted  from  him.  If  he  is  legally  liable  to 
pay,  then  any  payment  made  by  him  under  such  conditions  is  not  a  voluntary 
payment  but  is  legally  compulsory.* 

(3)  Payment  by  Note.  —  If  one  of  the  cosureties  pays  the  debt  by  giving 
his  note  which  is  accepted  by  the  creditor  as  payment,  the  surety  thus  paying 
may  at  once  and  before  paying  the  note  sue  his  cosurety  for  contribution  the 
same  as  if  he  had  paid  the  debt  in  money.' 

J.  Insolvency  of  Principal.  —  It  seems  to  be  well  settled  that  in  a  suit 
at  law  the  right  to  bring  an  action  for  contribution  in  no  way  depends  on  the 
insolvency  of  the  principal.* 

ConTerae^,  in  equity,  the  weight  of  authority  is  that  the  insolvency  of  the 
principal  is  a  prerequisite  to  the  action.' 

k.  Statute  of  Limitations.  —  The  limitation  begins  to  run  against 
the  right  of  a  surety  to  demand  contribution  from  his  cosurety  as  soon  as 
payment  is  made  by  him.* 

/.  Extent  of  Right  —  (i)  In  General.  —  A  surety  who  has  paid  the  debt 
can  recover  from  each  of  his  cosureties  only  the  aliquot  portion  of  the  whole 
amount  paid,  calculated  on  the  basis  of  the  number  of  sureties,*  unless  it 
appears  that  some  of  them  are  insolvent.^  If  a  party  attempts  to  enforce 
contribution  for  a  greater  amount  than  is  due,  He  may  be  enjoined.* 

intsntt  from  the  date  of  payment  may  be  recovered  by  the  surety  who  has 
paid  the  debt.** 


261,  36  Am.  Dec  265;  Masoa  v.  Herron.  69 
Wis.  585. 

i.  PKyment  Xut  Be  OompolMrr.  —  S«e  the 

title  Contribution  and  Exoneration,  vol.  7,  p. 
336.  See  also  Robinson  v,  Boyd,  60  Ohio  St. 
57 ;  Ladd  v.  Chamber  of  Commerce,  37  Oregon 
49- 

Payment  tmder  an  Invalid  Ezeoatien  is  treated 
as  voluntaiy.  Haleey  v.  Murrsj,  11  a  Ala.  185. 
S.  Sor^  Feed  :Tot  Await  thiit.  —  See  the  title 

Contribution  and  Exoneration,  vol.  7,  p.  337. 
And  see  also  the  following  cases :  Halsey  v. 
Murray,  113  Ala.  185;  Harts  v.  Latham,  84  111. 
App.  483 ;  Reiter  v.  Cumback,  i  Ind.  App.  41 ; 
Bottoms  V.  Leonard,  (Ky.  1899)  S3  S.  W.  Rep. 
273  ;  Bond  v.  Bishop,  18  La.  Ann.  549;  Craig  v. 
Craig,  5  Rawle  (Pa.)  91. 

8.  Payment  of  Hot*  nnneeeiNTj.  —  See  the  title 
Contribution  and  Exoneration,  vol.  7,  p.  338. 
And  see  Ryan  v.  Knisor,  76  Mo.  App.  496; 
Smith  V.  Mason,  44  Neb.  6to. 

4.  Iniolvency  of  Frlnolpal  —  Actions  at  Law.  — 
See  the  title  Contribution  and  Exoneration, 
vol.  7,  p.  338.  And  see  also  Boutin  v,  Etsell, 
110  Wis.  276. 

5.  Bole  In  Equity.  —  See  the  title  Contribu- 
tion AND  Exoneration,  vol.  7,  pp.  338,  339. 
And  see  Crow  v.  Murphy,  la  B.  Mon.  (Ky.) 
444;  Fischer  v.  Gaither,  32  Oregon  161;  Tabor 
V.  Cockrell,  4  Tex.  App.  Civ.  Cas.,  S  ia6. 

Insolvency  Host  Exist  When  Action  Is  Brooght, 

—  Leak  v,  Covington,  99  N.  Car.  559. 

6.  Statute  of  LimltstianB  Enni  from  Payment. 

—  See  the  title  Contribution  anh  Exoneiv^- 
TioN,  vol.  7.  p.  340.  And  see  Washington  v. 
Norwood,  128  Ala.  383 ;  Northwestern  Nat 
Bank  v.  Great  Falb  Opera  House  Co.,  23  Hont 
I ;  Sherrod  v.  Woodard,  4  Dev.  L.  (15  N.  Car.) 
360,  25  Am.  Dec  714. 


7.  Xxtntt    BMonry — Alabama.  —  Simmons 

V.  Varnum,  36  Ala.  92 ;  Mitchell  v.  Turner,  37 
Ala.  660. 

Colorado.  —  McAllister  v.  Irwin,  (Colo.  1903) 
73  Pac.  Rep.  47. 

Ktntucky.—LjtAt  v.  Pope,  ii  B.  Mon.  (Ky.) 
297;  Hutson  V.  Combs,  (Ky.  1901)  62  S.  W. 
Rep.  709.  ' 
Maryland.  —  Smith  v.  State,  46  Md.  617. 
Nevada.  —  Alderaon  v.  Meodes,  t€  Nev.  298. 
Pennsylvania.  —  Cooper's     Estate,     4  Pa. 
Super.  Ct.  615. 

South  Carolina.  —  Aiken  v.  Peay,  s  Strobh. 
L.  (S,  Car.)  15,  53  Am.  Dec.  684. 

Texas.  —  Acers  v.  Curtis,  68  Tex.  423 ;  Scott 
V.  Rowland,  14  Tex.  Civ.  App.  370;  Mulkey  v. 
Templetoo,  (Tex.  Civ.  App.  1901)  60  S.  W. 
Rep.  439- 

And  see  the  title  Contribution  and  Exohbia- 

TION,  vol.  7,  p.  341. 

Agreement  to  Coatribnte  Pro  Bata.  —  Where 

sureties  are  liable,  each  for  the  whole  sum,  so 
that  the  full  amount  may  be  collected  of  either, 
they  may,  as  against  each  other,  assume  pro  rata 
shares  of  the  liability,  and  an  action  for  con- 
tribution may  be  maintained  therefor.  Belond 
V.  Gay!  20  Wash.  ifio. 

8.  Extent  ef  Beeomy  Where  One  9axtttf  Is 
Insolvent.  —  See  supra,  this  section,  Effect  of 
Insolvency  of  Cosurety.  And  see  Stone  V. 
Buckner,  12  Smed.  &  M.  (Miss.)  73. 

9.  Injtuiotlon  to  Bflstrain  Collection  of  ExoemlTe 
Amonnt.  —  Northwestern  Nat.  Bank  v.  Great 
Falls  Opera  House  Co.,  23  Mont.  i. 

10.  Intmtt  Beeoverable. —  See  the  title  Con- 
tribution AHD  ExOKBRATION,  Vol.  7,  p.  344. 
And  see  also  Seott  v,  Rowland,  14  Tex.  Civ. 
App.  370;  Fletcher  v.  Jaeksoa,  23  Vt.  581,  56 
Am.  Dee,  98. 
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Ooiti  uid  ExpntMf  of  defending  a  suit  for  the  debt  may  be  included  in  the 
claim  for  contribution*  unless  the  defense  was  needless  or  frivolous.' 

BsretiM  Liable  for  DUEsTMit  Asumntt  Cannot  be  required  to  contribute  beyond  the 
sums  for  which  they  have  become  bound,*  unless  they  agree  between  them- 
selves to  equalize  the  loss.* 

(2)  Money  Borrowed  to  Prevent  Breach  of  Bond.  —  Before  the  right  of  con- 
tribution arises,  the  cosureties  are  mere  strangers,  one  to  the  other,  and  as 
one  has  no  authority  to  make  contracts  for  another  he  cannot  bind  a  non- 
participating  surety  for  money  voluntarily  borrowed  to  prevent  a  breach  of  the 
bond-* 

(3)  Misconduct  of  Surety. — Where  a  surety  pays  the  damage  which  his 
own  conduct  was  instrumental  in  causing,  he  cannot  recover  from  his  cosureties, 
who  are  innocent,  their  pro  rata  of  the  loss  he  has  sustained.* 

(4)  Benefits  Secured  from  Creditor.  —  A  surety  cannot  speculate  off  his 
cosureties,  and  if  in  paying  the  debt  he  secured  any  benefits,  his  cosureties  are 
entitled  to  their  share  therein.' 

2,  Indemnity  or  Security  Oiven  Cosurety  —  a.  In  General.  —  As  a  general 
rule,  w>iere  one  of  several  cosureties  takes  security  or  indemnity  from  the 
principal  it  inures  to  the  benefit  of  all.*^ 


1.  CotU  and  ExpeuM  BM»T«nible.  —  See  tfae 

tide  CONTRIBUTIOH  AND  EXONEBATIOM,  Vol.  7,  p. 

344.  And  see  Carter  v.  Fidelity,  etc.,  Co.,  134 
Ala.  369,  93  Am.  St.  Rep.  41 ;  Wagenaellcr  v. 
Frettyman,  7  111.  An>.  193 ;  Fletcher  v.  Jackson, 
33  Vt.  581,  56  Am.  Dec.  98:  Boutin  v.  Etsdl, 
110  Wis.  376. 

Actual  Payment  of  Expenses  by  the  Surety  Is  a 
Prerequisite  to  his  right  to  obtain  contribution 
therefor.    Acers  v.  Curtis,  68  Tex.  423. 

8.  Heedless  Costs  and  Erases  ITot  BeooToraUe. 
—  See  the  title  Contribution  and  Exonbba- 
TiON,  voL  7,  p.  345.  And  see  dso  Carter  v. 
Fidelity,  etc.,  Co.,  134  Ala.  369,  9s  Am.  St. 
Rep.  41. 

8.  Sureties  BouDd  In  Different  Amonnts. —  Snow 

V.  Brown,  100  Ga.  117- 

4.  AffreiBmsat  to  Equalise  Loss. —  Patterson  v. 
Patterson,  23  Pa.  St.  464. 

6.  .Koney  Bcrrowsd  to  Prersut  Breasb.  —  Ladd 
V.  ChambN  of  Commerce,  37  Or^pm  49. 

6.  Hltoandwit  of  Surety.  —  Scofield  v.  Gaskill, 
Co  Ga.  277;  Block  c.  ]^tes,  92  Mo.  318;  Mc- 
Crory  v.  Parks,  18  Ohio  St.  i. 

7.  Cosureties  Entitled  to  Share  Benefits.  —  See 
the  title  Contribution  and  Exonbbation,  vol. 
7>  P-  343.  And  see  Crozier  v.  Grayson,  4  J.  J, 
Marsh.  (Ky.)  514;  Acers  v.  Curtis,  68  Tex.  433. 

8.  Indemnity  or  Beenrity  Inons  to  Cobuboh 
Bensflt.  —  See  the  title  Contkibution  and  Ex- 
oneration, vol.  7,  p.  343.  And  see  also  the 
following  cases: 

England.  —  Berridge  c  Berri(^e,  44  Qi.  D. 
168. 

California.  —  Williams  v.  Riehl,  137  Cal.  365, 
78  Am.  St.  Rep.  60. 

Delaa/art.  —  Hntchison  v.  Roberts,  6  Del. 
Ch.  Its. 

Indiana.  —  Comegys  v.  State  Bank,  6  Ind.  357- 

Iowa.  —  Hoover  v.  Mowrer,  84  Iowa  43.  35 
Am.  St.  Rep.  293. 

Kansas.  —  Giltnore  v.  Gilmore,  6  Kan.  App. 
923,  50  Pac.  Rep.  99,  104. 

Kentucky.  —  Barker  v.  "Bayi,  (Ky.  1903)  71 
S.  W.  Rep.  5S9- 

MichigoH.  —  Boeder  v.  Niedermeier  tis 
Mieh.  608. 


Nebraska,  —  Smith  v.  Mason,  44  Neb.  610. 

New  Jersey.  —  Wolcott  v.  Hagerman,  50  N. 
J.  L.  389;  Faulin  v.  Kaighn,  39  N.  J.  L. 
480. 

New  yor».  — Crisfield  v.  Murdock,  127  N.  Y. 
315 ;  Sherman  v.  Foster,  158  N.  Y.  587. 

North  Carolina,  —  Peebles  v.  Gay,  i  r  s  N. 
Car.  38,  44  Am.  St.  Rep.  429 ;  Carr  v.  Smith, 
129  N.  Car.  232;  McDowell  County  v.  Nichols, 
131  N.  Car.  501,  92  Am,  St.  Rep.  785. 

Ohio.  —  Wilson  v.  Stewart,  24  Ohio  St.  504. 

Oregon.  —  Farmers  Nat.  Bank  v.  Snodgrass, 
39  Oregon  395,  54  Am.  St.  Rep.  797. 

Ttnnesstt.  —  Pile  v.  MeCoy,  99  Tenn.  367. 

Tejau.  —  Urbafan  v.  Martin,  19  Tex.  Civ. 
App.  93. 

Vermont.  —  Prindle  v.  Page,  21  Vt.  94 ; 
Flanagan  v.  Post,  45  Vt.  246 ;  Somers  v.  John- 
son, 57  Vt.  374. 

Wyoming.  —  Bolln  v.  Metcalf,  6  Wyo.  I,  71 
Am.  St.  Rep.'  898,  citing  with  approval  34  Ah. 
AND  Eng.  Enctc.  or  Law  815;  Cramer  v,  Red- 
man, 10  Wyo.  338. 

A  SuzvtybBeiuidteAee^  Indemnity  from  bis 
principal  whenever  offered.  Smith  v.  Mason, 
44  Neb.  610. 

Action  by  8nx«t7  Holding  lodomal^.  —  A  surety 
may  maintain  an  action  gainst  his  cosurety 
for  contribution  regardless  of  any  indemnity 
be  may  hold.  In  such  case  whatever  may  be 
afterwards  received  by  a  sale  of  the  indemnity 
shall  be  accounted  for  and  proportionately 
paid  to  the  sureties.  Williams  v.  Riehl,  127 
Cal.  365,  78  Am.  St  Rep.  60 ;  Paulin  v.  Kaighn, 
39  N.  J.  L.  480. 

Bursty  Entitled  to  Attorney's  Bees  incurred  in 
defending  his  title  to  security  given  him  by  the 
principal.  Hoover  v.  Mowrer,  84  Iowa  43,  35 
Am.  St.  Rep.  293. 

Payment  by  Cosonty  of  Party  Beeeiving  Beeur* 
Ity.  —  Where  there  are  two  or  more  persons 
sustaining  the  relation  of  cosurety,  and  one  of 
them  has  received  security  from  the  principal 
for  his  own  indemnity,  and  the  other  surety 
pays  the  debt,  he  thereby  becomes  entitled  to  all 
the  securities  bdd  by  the  first  surety.  Butler  v. 
Birkey,  13  Ohio  St.  514- 


487 


Volume  XXVII. 


Digitized  by 


Google 


SURETYSHIP, 


b.  Before  Relation  op  Cosurbtv  Exists.  —  Until  the  relation  of 
cosuretyship  exists,  the  sureties  have  a  right  to  look  out  for  their  own  separate 
indemnity,  and  a  security  or  indemnity  stipulated  for  before  that  time  does 
not  inure  to  the  common  benefit.* 

c.  Principal  Liable  to  Surety  on  Different  Obligations.  —  Where 
a  surety  who  obtains  a  security  is  the  surety  on  a  prior  indebtedness  of  the 
principal,  or  where  the  principal  is  liable  to  him  for  an  individual  loan,  such 
surety  need  not  apply  the  security  for  the  benefit  of  his  cosurety.* 

d.  After  Payment  by  Sureties  in  Equal  Proportions.  —  Where 
the  debt  is  paid  by  several  sureties  in  equal  proportions  the  equities  between 
them  as  cosureties  cease,  and  each  becomes  an  independent  creditor  of  the 
principal  for  the  amount  he  may  have  paid ;  so  that  if  one  of  them  subse- 
quently receives  indemnity  from  the  principal  for  his  own  debt  the  others  are 
not  entitled  to  participate  therein,  providing  such  indemnity  does  not  proceed 
from  securities  held  by  the  surety  previous  to  the  payment  of  the  debt.*  The 
sureties  on  so  paying  the  debt  may  contract  between  themselves  for  an  equal 
division  of  whatever  may  afterward  be  collected  by  either  one  upon  the  debt 
of  the  principal.* 

3.  Lobs  or  Eeleate  of  Seoiirity  Oiven  Cosnrety.  —  The  cosurety  who  holds  the 
security  becomes  the  trustee  for  the  other  cosureties,  and  as  such  must  faith- 
fully hold  >the  securities  for  the  benefit  of  all  his  cosui'eties,  and  he  has  no 
right  without  their  consent  to  transfer,  surrender,  or  cancel  them.  And  as  a 
general  rule,  if  he  misapplies  them  and  is  afterwards  compelled  as  surety  to 
pay  the  debt  he  cannot  compel  contribution  from  a  cosurety." 

4.  Fraadolant  Conveyaiioe  by  Gomrety.  —  A  surety  is  entitled  to  protection 
against  a  fraudulent  conveyance  made  by  his  cosurety  at  any  time  subsequent 
to  the  execution  of  the  common  obligation.* 


AgTMmtnt  to  Obtmin  IndMinlty  Indlvldullr.  — 

After  two  persons  have  become  sureties  for  a 
common  principal,  they  may  by  agreement  be- 
twcicn  themselves  renounce  their  right  to  take 
benefit  from  any  securities  they  may  respectively 
obtain,  and  each  look  out  for  himsdf  exchnively 
for  an  indemnity  itom  the  principal  or  bx 
contribution  from  another  CQsnre^.  McDowell 
County  V.  Nichols,  X31  N.  Car.  501,  93  Am. 
St.  Rep.  785. 

Proptrty  of  the  Frlnolpal  PnnhtMd  by  ths 
Surety  under  an  execution  does  not  inure  to  the 
benefit  of  a  cosurety  as  an  indemnity  against 
the  joint  Utility.   Crompton  v,  Vasser,  19  Ala. 

tMUlty  fllVM  by  Santy.  —  A  aeenti^  given 
by  a  surety  for  the  payment  of  the  debt  does 
not  inure  to  the  benefit  of  the  cosurety  when 
the  latter  pays  the  debt,  Bowditch  v.  Green, 
3  Met.  (Mass.)  360, 

1.  Indsninity  Sotared  B«An  Coaira^lhfpi  — 
McDowell  County  v.  Nichols,  131  N.  Car.  501, 
9a  Am.  St.  Rep.  785. 

2,  Frlndptl  liable  to  Snwty  m  DUbrnt  ObU- 
ntioBt,  —  Titconb  v.  McAllister,  81  Me.  399 ; 
Wilcox  V.  Fairhaven  Bank,  7  Alien  (Mass.) 
370;  Urbahn  v.  Martin,  19  Tex.  Civ.  App.  93; 
Sanders  v.  Wettennark,  20  Tex.  Civ.  App.  175. 
Contra.  Moore  v.  Moberly,  7  B.  Mon.  (Ky.) 
299- 

ApprntionmoBt  of  Indemafty.  —  It  has  been 
held  that  where  th««  are  several  demands  on 
wfaicb  »^  person  is  sure^  wiA  different  co- 
sureties, any  secaiity  taken  generally  for  his 
indemnity  shall  be  apportioned  upon  all  the 
denunds  pro  rata.   Mueller  v.  Barge,  S4  Minn. 


314;  Brown  v.  Ray,  18  N.  H.  102,  45  Am.  Dec. 
361;  Urba^  V.  Mdltin7'i9  Tex.  Civ.  App., 93. 

8,  Indemnity  After  Payment  of  Debt.  —  Messcr 
V.  Swan,  4  N.  H.  482;  Hall  v.  Cusbman,  16  N. 
H.  46a,  43  Am.  Dec  s6»;  Tabor  v.  Cockrell, 
4  Tex.  App.  Civ.  Cas.,  9  136;  Urbahn  v.  Mar- 
tin, 19  Tex.  Civ.  App.  93;  Cramer  v.  Redman, 
10  Wyo.  338. 

4.  AgTMiunt  to  fiiare  Indonudty. —  Smith  v. 
Hicks,  5  Wend.  (N.  Y.)  48;  Cramer  v.  Red- 
man, 10  Wyo.  338. 

5.  LoM  or  Belease  of  Seonrity  OlToa  Ooaoroty.  — 
See  the  title  Contribution  and  Exoneration, 
vol.  7.  p.  343.  And  see  also  the  following  cases : 
Stmnunu  v.  Camp,  71  Ga.  54 ;  Roberts  v.  Sayre, 
6  T.  B.  Mon.  (Ky.)  1S8;  Hayes  v.  Davis,  18 
N.  H.  6oe;  Wilson  v.  Stewart.  34  Ohio  St. 
S04;  Eahleman  v.  Bolenhii,  *8  W.  N.  C  (Pa.) 
573. 

Qood  Tattii  in  Bdoaaing  fleenrity.  —  It  has 

been  held  that  where  the  surety  releases  security 
in  good  faith,  and  does  not  fraudulently  con- 
ceal the  fact  of  such  release  from  his  cosurety, 
he  is  not  liable  therefor.  Brandon  v.  Medley, 
I  Jones  Eq.  (54  N.  Car.)  313.  • 

BalaaM  nndar  Jndgmant. — Where  a  nrety 
has  been  adjudged  to  surrender  security  to 
another,  he  must  show  such  other's  superior 
claim,  and  that  he  was  compelled  to  perform 
End  did  perform  the  judgment  by  surrenderins 
tlic  security.  Comett  V.  Holeomb,  (Ky.  1901) 
62  S.  W.  Rep.  d77. 

6.  handnlMt  (hmvyaaBB  by  Coiaw^. — Wash- 
ington ff.  Norwood,  lii  Ala.  383;  Bowen  v. 
Hoskins,  45  Hiss.  183,  7  Am.  Rep.  yaS;  Neil- 
son  V.  Williams,  4s  N.  J.  Eq,  091. 
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TL  BisoHAMi  07  8UXITT  —  1.  In  0«nenl  — a.  Legal  and  Equitable 
Discharge.  —  Apart  from  statutoiy  provision,  the  grounds  upon  which 
sureties  may  be  discharged  fall  under  two  main  heads:  first,  discharge  by 
the  extinguishment,  satisfaction,  release,  or  change  of  the  principal  contract; 
second,  discharge  by  acts  in  pais.  The  first  of  these  heads  evidently  includes 
purely  legal  defenses,  while  the  term  "act  in  pais"  is  used  to  indicate  the  fact 
that  the  act  which  constitutes  the  ground  of  discharge  owes  its  efficacy  to 
equitable  considerations,  but  that  it  is  nevertheless  cognizable  in  the  legal 
forum.  The  distinction  between  the  legal  and  equitable  defenses  of  the  surety 
was  at  one  time  of  some  importance,*  but  in  the  first  decade  of  the  nineteenth 
century*  courts  of  law  began  to  discharge  sureties  upon  equitable  grounds, 
and  since  then  there  has  been,  save  in  a  very  few  jurisdictions,  a  complete 
interfusion  of  legal  and  equitable  principles.  Hence,  no  absolute  line  of 
demarcation  between  legal  and  equitable  discharges  can  now  be  drawn,  though 
it  often  becomes  necessary  to  ascertain  the  source  of  a  particular  rule.  Equi- 
table doctrines  really  irrigate  the  entire  subject,  and  rules  which  would  once 
have  been  able  to  stand  upon  a  legal  footing  only  are  now  supported  by 
equitable  considerations  also.  To  illustrate:  a  binding  agreement  between 
creditor  and  debtor  for  an  extension  of  time  discharges  the  surety  on  the 
legal  ground  that  the  obligation  is  thereby  changed.  Nevertheless  the  dis- 
charge, in  perhaps  the  majority  of  cases,  is  put  on  the  purely  equitable  ground 
that  tiie  surety's  right  of  immediate  payment  and  subrogation  is  interfered 
with." 

b.  Extinguishment,  Performance,  Payment.  —  Whatever  extin- 
guishes the  main  obligation  necessarily  discharges  the  surety,  as  where  a  debt 
is  canceled  by  will,*  or  where  the  principal  debtor  succeeds  in  annulling  the 
obligation  in  an  action  against  him,  although  the  surety  may  have  suffered 
judgment  by  default.*   The  surety  may  also  be  released  or  discharged  from 

1.  At  Law  and  1b  Xqnity'  —  The  following  are  But  the  rule  now  generally  prevailmg  is  that 

instances  where  relief  could  formerly  be  bad  all  defenses  of  the  surety  may  be  pleaded  at 

by  the  surety  only  in  equity:   1.  Where  parol  Uw.     Hempstead  v.  Watkins,   6  Ark.  317; 

evidence  was  necessary  in  order  to  prove  the  Springer  v.  Toothaker,  43  Me.  381,  69  Am.  Dee. 

fact  of  sure^ship.    Craytfaome  v.  Swinburne,  66;  Harris  v.  Brooln,  si  Pick.  (Mass.)  19s,  3s 

14  Ves.  Jr.  160;  Clinton  v.  Hooper,  i  Yes.  Jr.  Am.  Dec  354;  Greely  v.  Dow,  a  Met.  (Mass.) 

173;  Ashbee  v.  Pidduck,  i  M.  &  W.  564.    See  176;  People  v.  Janaen,  7  Johns.  (N.  Y.)  33a,  s 

also  the  title  Accouuodation  Paper,  vol.  i,  pp.  Am.  Dec.  375;  Steubenville  Bank  v.  Hoge,  6 

344,  378,  and  supra,  this  title,  II.  a.  Relation-  Ohio  17;  Wayne V.  Kirby,  z  Bailey  L.  (S.  Car.) 

ship  May  Be  Shown  by  Parol.    Traces  of  this  551;  U.  S.  v.  Howell,  4  Wash.  (U.  S.)  620. 

rule  are  still  found  in  decisions  to  the  eSect  Cooseqaently  equity  will  not  release  a  surety 

that  where  the  contract  is  under  seal  the  rem-  who  has  no  legal  defense.   Nor  will  it  hold  the 

edy  of  Ae  surety  is  in  equity.  Wittmer  v.  Elli-  sorety  liable  on  eqtiitable  grounds  where  he  has 

■on,  7a  III.  301 ;  Lewis  v.  Hart^,  s  B.  Hon.  a  good  defense  at  law.   Leffingwell  v.  Frejrer, 

(Ky.)  574;  Devers  v.  Ross,  10  Gratt.  (Va.)  31  "^'u.  39a. 

253,  60  Am.  Dec.  331 ;  Parsons  v.  Harrold,  46  S.  Lord  Eldon  said  in  1818  that  the  courts  of 
W.  Va.  122;  Cumberland  First  Nat.  Bank  v.  law  had  then  only  recently  adopted  the  rule. 
Parsons,  42  W.  Va.  137;  Glenn  v.  Morgan,  23  always  prevailing  in  eqnity,  that  an  extension  of 
W.  Va.  467  ;  Sayre  v.  King,  17  W.  Va.  563.  See  time  released  the  surety.  Hawkshaw  v.  Park- 
also  Maxwell  f.  Connor,  i  Hill  Eq.  (S.  Car.)  ins,  3  Swanst.  539.  And  in  1844  Vice  Chan- 
14.  II.  The  right  of  the  suretjr  to  he  dia-  cellor  Wigram  said  that  the  rules  of  law  and 
charged  where  the  creator  failed  to  bring  suit  eqnity  pertaining  to  the  discharge  of  sureties 
upon  request  (not  statutory)  was  of  equitable  the  improper  disposition  of  securities  were 
origin.  Bailey  v.  Edwards,  4  B.  ft  S.  771,  116  perfectly  similar.  Maddntosh  v.  Wsratt,  3  Hare 
E.  C.  L.  771;  Wright  v.  Simpson,  6  Ves.  Jr.  567. 

734;  Strong  V.  Foster,  17  C.  B.  201,  84  £.  C  L.  8.  Legal  and  Eqnltabls  Basis  for  DisoJurge 

301.    In  some  jurisdictions  this  became  also  a  Whara  Time  Is  HTt*T"i*^i  —  See  Gahn  v,  Niem- 

'  legal  defense  early  in  the  nineteenth  century.  cewicz,  11  Wend.  (N.  Y.)  312. 

Herbert  v.  Hobbs,  3  Stew.  (Ala.)  9 ;  King  v.  4.  Ssbt  CsBSSled.  —  Dibble  v.  Richardson, 

Baldwin.  17  Johns.  (N.  Y.)  384,  8  Am.  Dec.  171  N.  Y.  131,  rhierting  64  N.  Y.  App.  Div. 

415;  Cope  V.  Smith,  8  S.  &  R.  (Pa.)  no,  11  520. 

Am.  Dec.  583.   In  others  it  remained  solely  an  ft,  BncMSsfol  Deftesa  by  Friaeipal.  —  State 

equitable  defense.    M'Haney  v.  Crabtrce,  6  T.  Bank  v.  Fowler,  32  Ark.  112;  U.  S.  v.  Mattoon, 

B.  Moti.  (t>y.)  104;  Hancodc  v.  Bryant.  3  Yerg.  5  Mackey  (D.  C.)  565;  Michener  v.  Springfield 

(Tenn.)  476;  Harris  v.  Newell,  42  Wis.  687.  Engine,  etc.,  Co.,  14a  Ind.  130 ;  Ames  v.  Maclay, 
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liability  by  any  agreement  between  him  and  the  creditor  sufficient  to  discharge 
a  party  in  other  relations.'  Likewise  an  act  of  the  principal  or  any  transac- 
tion between  him  and  the  creditor  which  destroys  the  main  obligation  or  dis- 
charges the  principal  from  liability  thereon  will  discharge  the  surety  also ;  *  or 
payment  by  him,^  or  by  the  surety,'  or  by  a  third  person  ^  will  have  this  effect. 

Hie  jLppiiMtion  «f  Fftynmto,  as  affecting  the  rights  of  sureties,  has  been 
discusseJ  elsewhere.* 

Tendsr  at  Faymviit  made  by  the  principal  debtor  will  discharge  the  surety.' 
The  discharge,  in  this  case,  is  based  upon  equitable  as  well  as  legal  grounds. 
It  is  not  necessary,  therefore,  that  a  tender  to  discharge  the  surety  should  be 
formally  made,^  or  that  it  should  be  made  good  by  payment  into  court.  But 
a  mere  offer  of  payment,  refused  by  the  creditor  because  he  did  not  need  the 
money,  has,  in  New  York,  been  held  not  to  discharge  the  surety,  there  being 
nothing  to  show  that  the  debtor  insisted  upon  paying  as  a  legal  right.'  This 


14  Iowa  281;  Dickason  v.  Bell,  13  La.  Ann. 
249.  Compare  Hill  v.  McKenzie,  39  Ala.  314; 
Dillingham  v.  Mudd,  i  Bush  (Ky.)  102;  State 
V.  Coste,  36  Mo.  437,  88  Am.  Dec.  14S;  Soq- 
□entheil  v.  Texas  Guarantee,  etc.,  Co.,  33  Tex, 
Civ.  App.  436. 

1.  IHscbajg*  of  Surety  by  Afr«emmt  with 
GnUtor,  —  I^le  v.  Morse,  24  111.*  95 ;  Stockton 
V.  Stockton,  40  Ind.  325 ;  De  Goey  v.  Van  Wyk, 
97  Iowa  491 ;  Gilbert  v.  State  Ins.  Co.,  3  Vian. 
App.  I ;  Mockett  v.  Boston  Invest  Co.,  (Neb. 
1902)  89  N.  W.  Rep.  283;  Austin  v.  Bdknap, 
54  Vt.  495.  See  also  the  title  Rbleask  ahd 
Discharge,  vol.  24,  p.  282, 

As  to  the  effect  of  a  promise  on  the  part  of 
the  principal  to  secure  other  bondsmen,  sec 
McGehee  v.  Scott,  15  Ga.  74;  Wilson  v.  Glover, 
3  Pa.  St.  404. 

Oratnitoni  Promfge  Hot  Saffiolnit.  —  Aucham- 
paugh  V.  Schmidt,  77  Iowa  13;  Muse  v.  Fraley, 
(Ky.  1899)  so  S.  W.  Rep.  534;  Foster  v. 
Walker,  34  Miss.  365 ;  Smith  v.  McCall,  63  Mo. 
App.  631,  2  Mo.  App,  Rep.  953. 

Dluduu^e  of  Surety  by  Novation  —  Change  of 
Fartlee. —  Reid  v.  Nunnelly,  24  Ark.  356; 
Georgetown  First  Nat.  Bank  v.  Gatewood,  (Ky. 
1897)  39  S.  W.  Rep.  509;  Koenlg  v.  Miller 
Bros.  Brewery  Co.,  38  Mo.  App.  183.  And  see 
the  title  Novation,  vol.  21,  p.  659. 

3.  Performanoe  on  the  Part  of  the  Principal.  — 
See  Dumont  v.  U.  S.,  98  U.  S.  142. 

8.  Fajrment  by  Prlnoipal.  —  Stewart  v.  Levis, 
42  La.  Ann.  37;  Coots  r.  Famswortb,  6t  Mich. 
•497. 

4.  Paymont  by  Sonty  of  his  part  of  tiie  ddit 
will  not  release  him  from  liatrility  for  the 
whole  though  the  creditor  accepts  it  in  full. 
Vaughn  v.  Haden,  37  Mo.  178 ;  Martin  v.  Frantz, 
127  Pa.  St.  389,  14  Am.  St.  Rep.  859.  See  also 
the  titles  Accord  and  Satisfaction,  vol.  i,  j>. 
413 ;  Composition  with  Creditors,  vol.  6,  p. 
377,  note  3. 

ft.  Payment  by  Third  Person.  —  A  third  person 
who  pays  off  the  debt  at  the  request  of  the 
principal  is  not  subrogated  to  the  principal  con- 
tract and  has  no  recourse  against  the  surety. 
Riddle  v.  Russell,  108  Iowa  S91 ;  Blackburn  V. 
Beall,  21  Md.  208;  E^mendorpb  v.  Tappen,  s 
Johns.  (N.  Y.)  176.  Compare  Burnet  v.  Courts, 
5  Har.  &  J.  (Md.)  78. 

A  FiTiMiit  Sabeeqiiantly  f^vd  ded  In  Bankraptoy 
does  not  release  the  surety.  Petty  v.  Cooke,  L. 
R.  6  Q.  B.  790,  40  L.  J.  Q.  B.  a8i. 


6<  See  the  title  Applicatioh  of  Payments, 
vol.  2,  p.  433»  especially  pp.  435.  44©.  456- 

Applioatlen  of  Payment  by  Debtor  to  Vnseenied 
Bobt.  —  Robson  V.  McKoin,  18  La.  Ann,  544; 
Wetherell  v.  Joy,  40  Me.  325;  Harding  v.  Tifft, 
75  N.  Y.  461. 

Uturioiu  Interest,  —  The  surety  is  bound  fay 
the  applicati<m  of  a  p^ment  made  by  his  prin- 
cipal to  usurious  interest  Allen  v.  Jones,  8 
Minn.  203. 

A^ioatlon  by  Creditor  to  Unseoored  Debt  — 

Tyson  v.  Cox,  T.  &  R.  395 ;  O'Reilly  v.  Mander- 
son,  6  Moo.  P.  C.  239 ;  Davis  Sewing  Mach. 
Co.  V.  Buckles,  89  III.  237;  Mathews  v.  Switz- 
ler,  46  Mo.  301  ;  Morrison  t>.  Citizens  Nat 
Bank,  65  N.  H.  353.  23  Am.  St.  Rep.  39 ;  Hoyt 
V.  French,  24  N.  H.  198. 

7.  DiMdiugt  of  Bnrety  by  Tender  —  Alabama. 
—  White  V.  Ufe  Assoc.  of  America,  63  Ala. 
419  35  Am.  Rep.  45;  Life  Assoc.  of  America  «. 
Neville,  72  Ala.  517. 

California, —  Hayes  v.  Josephi,  26  Cal.  535; 
Curiae  V.  Packard,  39  Cal.  194;  Sharp  v.  Miller, 
57  Cal.  415. 
Georgia.  —  Bonner  v.  Nelson,  57  (3a.  433. 
/ ndiana.  —  Taylor  v.  Lohman,  74  Ind.  41S; 
Wilson  V,  ticVey,  83  Ind.  no;  Sputgeon  v. 
Smitha,  114  Ind.  453. 

JCoMM.  —  Fisher  v.  Stockebrand,  a$  Kan. 
565. 

Louisiana.  —  Williams  v.  Reynolds.  11  La. 

330. 

Massachusetts.  —  Hampshire  Manufacturers 
Bank  v.  Billings,  17  I^ck.  (Mass.)  87;  Johnson 
V.  Mills,  10  Cnsh.  (Mass.)  503. 

Miehigath  —  Sears  v.  Van  Dusen,'  35  Mich. 
3$i. 

New  Hampshire.  —  M'Questen  v.  Noyes,  6  N. 

H.  19. 

North  Carolina.  —  Smith  v.  Old  Donuition 
Bldg.,  etc.,  Assoc.,  119  N.  Car.  257. 
Ohio.  —  State  v.  Alden,  12  Ohio  59. 
Pennsylvania,  —  Appleton  v.  Donaldson,  3  Pa. 
St  381- 

Tennessee.  —  Johnson    v.   Ivey,   4  Oddw. 

(Tenn.)  608,  94  Am.  Dec.  206. 

Vermont. — Joslyn  V.  Eastman,  46  Vt.  358. 

8.  Infbrmal  Tender.  —  O'CTonor  v.  Morse,  iii 
Cal.  31,  53  Am.  St.  Rep.  155;  Daneri  v.  Gaz- 
zola,  139  Cal.  416;  Smith  v.  Old  Dominion 
Bldg.,  etc.,  Assoc.,  119  N.  Car.  257. 

9.  Clark  v.  Sidtler,  64  N.  Y.  231,  31  Am. 
Rep.  606. 
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view  has  also  been  taken  in  other  jurisdictions.* 

£,  Satisfaction.  —  Any  other  mode  of  satisfaction  besides  payment  will 
likewise  discharge  the  surety.  Thus,  where  a  note  or  other  security  is  taken 
for  the  debt,'  the  surety  is  no  longer  bound,  although  such  security  should 
prove  of  no  value.' 

UEMt  of  TiUiiff  Hoto  or  OUmt  obUgi,tloii.  —  Much  controversy  has  arisen  as  to  the 
exact  effect  to  be  attached  to  the  mere  acceptance  by  the  creditor  of  a 
negotiable  note  or  other  obligation.  Several  difficulties  arise.  There  may 
be  doubt  as  to  whether  the  note  is  accepted  in  satisfaction  of  the  old  obli- 
gation or  as  collateral  security  merely  or  in  conditional  payment.  Again, 
there  may  be  a  question  whether  the  acceptance  of  the  security  operates  as 
an  agreement  on  the  part  of  the  creditor  to  extend  time.  The  liability  of 
the  surety  on  the  principal  debt  can,  of  course,  be  enforced  only  where  the 
obligation  is  taken  solely  as  collateral  or  additional  security.  If  it  be  taken 
in  satisfaction  or  in  conditional  satisfaction  the  surety  is  discharged.  The 
understanding  of  the  parties  at  the  time  of  the  transaction  will,  of  course, 
control,*  but  in  many  cases  it  is  necessary  to  resort  to  the  legal  presumptions 
that  arise.  Where  the  creditor  takes  new  negotiable  paper  from  the  debtor, 
the  surety  is  prima  facie  discharged.  This  is  true  whether  the  question 
arises  in  those  states  where  negotiable  paper  operates  as  prima  facie  satisfac- 


1.  Ken  Offer  of  Payment  Not  Soffident  to  DU- 
cli&rge  Surety.  —  Winne  v.  Colorado  Springs 
Co.,  3  Colo.  15s;  Hiller  r.  Howell,  74  Ga.  174; 
Wilson  V.  McVey,  83  Ind.  108;  Clark  v.  Sick- 
ler,  64  N.  Y.  331,  21  Am.  Rep.  606;  McCann  v. 
Dennett,  13  N.  H.  528 ;  Cunningham  v.  Morrow, 
34  Fa.  Co.  Ct.  348.  Contra,  Taylor  v.  Lohman, 
74  Ind.  418. 

An  offer  of  payment  followed  Iqr  an  oral 
agreement  for  a  new  loan  discbarges  the  surety. 
Musgrave  v.  Glasgow,  3  Ind.  31. 

S.  Note  or  Beoority  Taken  in  Satisfaction  — 
England.  —  Bolton  v.  Buckenham,  (1891)  i  Q. 
B.  278.  Compare  Bolton  v.  Salmon,  (1891)  2 
Ch.  48. 

United  States.  —  Bowers  v.  Cobb,  31  Fed. 
Rep.  678;  Smitli  v.  Crease,  a  Cranch  (C.  C.) 
481. 

Georgia.  —  Simmons  v.  Guise,  46  Ga.  473. 

Massachusetts.  —  Wbitaker  v.  Smith,  4  Pick. 
(Mass.)  83 ;  Fowler  v.  Bush,  21  Pick.  (Mass.) 
230;  Huse  V.  Alexander,  2  Met,  (Mass.)  157; 
Parham  Scwing-Mach.  Co.  v.  Brock,  113  Mass. 
194. 

Minnesota.  —  Bell  v.  Forrestal,  55  Minn.  431, 
436. 

New  /«-*«y.  — Beli  v.  MartiD,  18  N.  J.  L. 

167. 

New  York.  —  Fellows  v.  Prentiss,  3  Den.  (N. 
Y.)  518,  45  Am.  Dec.  484;  Hubbard  v.  Gtimey, 
64  N.  Y.  4S7- 

Pennsylvania.  —  Maples  v.  Hicks,  Bright 
(Pa.)  56;  Wolf  V.  Fink,  i  Pa.  St.  435.  44  Am. 
Dec  141. 

Tennessee.  —  Foy  v.  Sinclair,  93  Teon.  396. 

Virginia.  —  Barson  v.  Andes,  83  Va.  445- 

Washington.  —  Seattle  First  Nat.  Bank  v. 
Harris,  7  Wash.  139. 

Wisconsin.  —  Paine  v.  Voorheea,  a6  Wis. 
533;  Omaha  Nat.  Bank  v.  Johnson,  in  Wis. 
372. 

Wyoming.  —  Riner  v.  New  Hampshire  F.  Ins. 
Co.,  9  Wyo.  446- 

See  generally,  as  to  what  amonnta  to  a  aatls- 
hction,  tiie  tiUes  Accobd  and  SATiarAcnoN, 


vol.  I,  p.  415  et  seq.;  Payment,  vol.  22,  p.  513, 
especially  pp.  550,  555  *' 

Cheok  or  Bill  of  Exchange.  —  The  taking  of  a 
check  or  unaccepted  bill  of  exchange  as  a  mode 
of  payment  does  not  release  the  surety  if  the 
paper  be  dishonored.  Board  of  Education  v. 
Fonda,  77  N.*Y.  350.  Contra,  where  the  check 
matures  in  future  and  there  is  agreement  for 
delay.  Okie  v.  Spencer,  3  Wbart  (Pa.)  253,  30 
Am.  Dec.  251. 

Bunand  Vote.  —  The  taking  of  a  demand  note 
will  not  operate  to  discharge  the  surety  on  the 
original  debt,  unless  it  be  shown  to  be  taken  in 
satisfaction.  Hall  v.  Hays  City  First  Nat.  Bank, 
5  Kan.  App.  493- 

VsfW  Vet*  Void.  —  If  the  new  note  is  void,  as 
by  reason  of  forgery,  the  surety  is  not  dis- 
charged. Hubbard  v.  Hart,  yt  Iowa  668;  Car- 
ter V.  Columbia  Bank,  (Ky.  1891)  16  S.  W. 
Rep.  79;  Bowman  v.  Humphrey,  (Ky.  1896)  37 
S.  W.  Rep.  150;  Central  Sav.  Bank  v.  Danck- 
meyer,  70  Mo.  App.  168 ;  Officer  v.  Marshall,  9 
Tex.  Civ.  App,  428 ;  Lyndonville  Nat.  Bank  v. 
Fletcher,  68  Vt.  81,  54  Am.  St.  Rep.  874.  See 
also  Kelley  v.  Post,  37  111.  App.  396. 

lUsgal  SatiilfkatiOM.  —  Satisfaction  which  can- 
not be  lawfully  accepted  by  the  creditor  will 
not  discharge  the  surety,  as  where  the  receiver 
of  an  insolvent  national  bank  allows  a  set-off 
in  favor  of  the  debtor  which  operates  as  prefer- 
ence. Northern  Bank  v.  Farmers'  Nat.  Bank, 
(Ky.  1901)  63  S.  W,  Rep.  604;  Beckham  v. 
Shackelford,  8  Tex.  Civ.  App.  660. 

Pnblio  Offloer.  —  The  sureties  on  a  treasurer's 
bond  are  discharged  where  the  county  commis- 
sioners take  the  personal  note  of  the  treasurer 
secured  by  a  mortgage  in  satisfaction  of  the 
amount  for  which  he  is  in  arrears.  Goodin  v. 
State,  18  Ohio  6. 

8.  IfortgageSeenrity  Impeached  in  Bankrupt^. 
—  Frederick-Town  Sav.  Inst.  v.  Michael.  81 
Md.  487- 

4.  Intention  of  Parties  Controllfnir.  —  Wetler 
I'.  Ranson,  34  Mo.  363;  Sayre  v.  King,  17  W. 
Va.  563 ;  Paine  v.  Voorhees,  36  Wis.  iaz.  See 
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tion.t  or  in  those  states  where  It  operates  as  conditional  payment  only.*  In 
the  one  case  the  debt  is  prima  facte  paid,  in  the  other  there  is  a  prima  facie 
extension  of  time.  If,  instead  of  being  negotiable,  the  security  taken  consists 
of  bonds,  mortg^es,  or  other  choses  in  action,  the  presumption  that  it  was 
taken  in  satisfaction  or  in  conditional  payment  does  not  arise,  and  it  is  prima 
facie  treated  as  collateral  only.*  The  fact  that  such  collateral  matures  in  the 
future  is  not  of  itself  sufficient  to  raise  the  presumption  of  an  extension  of 
time  such  as  to  release  the  surety.^ 

zflbot  of  SstlifiMtioa.  —  An  obligation  once  satisfied  cannot  be  revived  or 
reissued  against  the  surety  without  his  consent.'  And  a  secret  agreement 
between  the  principal  and  creditor  to  keep  the  debt  alive  against  him  will  be 
ineffectual.*  When  the  principal  debtor  takes  up  a  note  it  is  presumed  to  be 
paid,  but  if  he  in  fact  acts  for  another  the  surety  is  not  discharged.''  In 
addition  to  discharging  the  surety  from  personal  liability,  the  satisfaction  or 
release  of  the  principal  obligation  necessarily  discharges  additional  security 
held  by  the  creditor,  such  as  a  mortgage  executed  by  the  surety  or  collateral 
pledged  by  him.* 

2.  Release  or  Siwharge  of  Principal — a.  Act  of  Creditor. — The 
surety  is  discharged  where  the  creditor  discharges  the  principal  upon  com- 
promise for  less  than  the  whole  amount  due,*  or  where  he  enters  into  a  com- 
position,** or  makes  an  agreement  for  composition  amounting  to  an  accord 
and  satisfaction  of  the  debt."  The  same  result  follows  where  the  creditor 
executes  a  binding  release  or  discharge  of  the  principal  debtor  without 
receiving  payment  or  satisfaction  of  any  kind.'*   The  surety  is  likewise  dis- 


also  the  references  in  the  last  note  but  one 

supra. 

1.  K^tlable  Paper  Prima  Tkel«  TRken  In  Batla- 

footion.  —  Alford  v.  Baker,  53  Ind.  279;  Wise- 
man f.  Lyman,  7  Mass.  286;  Ely  i>.  James,  123 
Mass.  36. 

S.  Conditional  ^ymsnt.  —  Mooring  v.  Mobile 
Marine  DocI^  etc.,  Ins.  Co.,  »7  Ala.  356 ;  Berry 
V. Griffin,  10  Md.  27,  69  Am.Dee.  i23;WadlmK- 
ton  V.  Covert,  51  Miss.  631  ;  Sweet  V.  James,  2 
R.  I.  270 ;  Paine  v.  Voorhees,  26  Wis.  522. 

S.  Non-n^tiable  SeooritlM.  —  Sayre  v.  King, 
17  W.  Va.  562.  See  to  the  same  effect.  Pring 
V.  Clarkson,  i  B,  A  C.  14,  8  E.  C.  L.  7; 
Andrews  v.  Marrett,  $8  Me.  539;  Brooks  v. 
Wright,  13  Allen  (Mass.)  72;  Bangs  v.  Mosher, 
23  Barb.  (N.  Y.)  478;  Okie  v.  Spencer,  j 
Whart.  (Pa.)  253,  30  Am.  Dec.  251. 

Collateral  Proving  Wortblen.  —  Where  a  new 
note  of  the  debtor  is  not  taken  in  satisfaction 
or  part  payment,  but  is  negotiated  and  its  pro- 
ceeds applied  to  the  debt,  if  the  note  is  sub- 
sequently dishonored  and  is  taken  up  by  the 
creditor  who  had  indorsed  it,  the  payment 
credited  on  ikt  note  may  be  atrtdcen  of!  and  the 
surety  held  liable  for  the  whole.  Greenawalt 
V,  McDowell,  6s  Pa.  St.  4€4' 

Usarioas  Instmnunt.  —  Where  the  creditor 
takes  in  satisfaction  security  which  proves  to 
be  unenforceable  because  usurious,  tlie  surety 
is  nevertheless  discharged.  La  Farge  v.  Her- 
ter,  9  N.  Y,  241,  affirm 11  Barb.  (N.  Y.)  159; 
Miller  v.  Kerr,  i  Bailey  L.  (S.  Car.)  4. 

4.  Collateral  Xatnring  In  Fntnn.  —  Hayes  v. 
Wells,  34  Md.  512;  Noll  v.  OberheUmann,  20 
Mo.  App,  3.^6. 

ft.  Obligation  Paid. — Miller  v.  Montgomery, 
31  111.  350;  Marquardt  Sav.  Bank  v.  Freund, 
80  Mo.  App.  657;  Gibson  v.  Rix,  32  Vt.  824; 
Seattle  First  Nat.  Bank  v.  Harris.  7  Wash. 
139- 
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9.  Aopjsf  Mbc  AUto.  —  Burnet  v.  Courti,  5 
Har.  &  J.  (Md.)  78:  Coots  v.  Farnswortb,  61 

Mich.  497. 

7.  Dobtor  Aetfng  m  Afont  in  Bnying  Vott. — 

Du  Bois  V.  Stoner,  11  111.  App.  403. 

AgMUy  Knit  Be  KnnUtMtod.  —  But  the  note 
is  paid  if  the  maker  doca  nothing  to  apprise 
the  bolder  that  be  is  acting  as  agent  for 
anoUier,  altfaongb  the.  money  is  actually  fur- 
nished by  a  third  person.  Cason  v.  Heath,  86 
Ga.  438. 

8.  DistAwfO  of  OoUntoraL  —  Montgomery  v. 

Sayre,  100  Cal.  182,  38  Am.  St.  Rep.  271 ; 
Thomas  v.  Stetson,  59  Me.  329;  Merrimack 
Bank  v.  Parker,  7  Pick.  (Mass.)  88;  Chapman 
V.  Collins,  12  Cush.  (Mass.)  163;  Finnegan  v. 
Janeway,  85  Minn.  384;  Marqnardt  Sav.  Bank 
V.  Freund,  80  Mo.  App.  657 ;  Gore  v.  Lawrence, 
6  Uns.  (N.  Y.)  89. 

8.  Oompromlso.  —  Daniel  v.  Wharton,  90  Va. 
584;  Renick  v.  Ludington,  14  W.  Va.  367. 

10.  Composition  with  Credlton.  —  Webb  v. 
Hewitt,  3  Kay  &  J.  438;  Schuff  v.  Germania 
Safety- Vault,  etc,  Co.,  (Ky.  1897)  43  S.  W. 
Rep.  229 ;  Ordinary  v.  Dean,  44  N.  J.  L»  64. 
See  also  the  title  Composition  with  CkBorrOBS, 
ToL  6,  p.  391- 

11.  Lewis  V.  Jones,  4  B.  &  C  513.  10  E.  C 

L.  395. 

IS.  BoUaio  of  MMA.val  — England. —  Bx  p. 
Smith,  3  Bro.  C.  C.  i ;  Ex  p.  Wilson,  1 1  Yes. 
Jr.  410;  Ex  p.  Glendianing,  Buck  517;  Cragoe 
V.  Jones,  L.  R.  8  Exch.  81 ;  Hawkihaw  v.  Pai^ 
Idns,  2  Swanst.  539 ;  Commercial  Bank  v.  Jones, 
(1893)  A.  C  313- 

California.  —  Bull  v.  Coe,  77  CaL  S4i  "  Am. 
St.  Rep.  335. 

Illinois.  —  Dupee  v.  Blake,  148  III.  453- 

Indiana. -~Didc  v,  Dumbauld,  10  Ind.  App, 
S08. 

Iowa.  —  Heite  v.  Atlee,  67  Iowa  483. 
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charged  where  the  creditor  releases  a  third  person  who,  by  joining  with  the 
principal  in  the  commission  of  the  act  on  which  liability  is  predicated,  becomes 
primarily  liable  with  him  as  a  joint  tortfeasor.* 

Whom  tlu  Sontr  Ii  ladannUed.  —  It  has  been  held  that  where  the  surety  is 
fully  indemnified,  the  release  of  the  debtor  does  the  surety  no  damage  and 
therefore  does  not  didcharge  him ;  *  nor  is  the  surety  discharged,  if,  previous 
to  the  release  of  the  prii\cipal,  the  surety  has  paid  part  and  given  security  for 
the  remainder,  as  such  act  amounts  to  a  substantiad  assumption  of  the  debt.' 

b.  Operation  of  Law.  — The  surety  is  not  dischaiged  where  the  princi- 
pal, instead  of  being  discharged  by  the  creditor,  owes  his  discharge  to  an  act 
of  law,  as  where  he  is  discharged  in  bankruptcy,^  or  insolvency  proceedings,^ 
or  where  the  action  against  him  is  barred  by  limitation."  An  additional 
reason  for  the  rule  that  a  discharge  of  the  principal  by  the  statute  of  Hmi- 


Michigan.  —  Greenlee  v.  Lowing,  3s  Mich. 
63. 

Mississippi.  —  Anthony  v.  Capel,  53  Miss. 
350. 

Pennsylvania.  —  Carlisle  Bank  v.  Barnett,  3 
W.  ft  S.  (Pa.)  246:  Metropolitan  Nat.  Bank 
V.  Merchants',  etc.,  Bank.  155  Pa.  St  20. 

Texas. —  Bridges  v.  Phillips,  17  Tex.  138. 

Vermont.  —  Paddleford  v.  Thacher,  48  Vt 
574. 

See  generally  the  title  Rblbasb  and  Dis- 
CHAKGE,  vol.  34,  p.  303. 

1.  XalMM  of  Third  ForsoB  JotoUj  Liabla  iritb 
tha  PrinclpaJ.  —  Foss  v.  Chicago,  34  lU.  489. 
See  also  the  title  Release,  toL  34,  p.  306. 

8ur«ti«iOBB«iidofFiibIIoOAe«n.~The  sureties 
on  the  bond  of  a  public  officer  are  discharged 
where  the  official  bond  is  canceled  by  authority 
of  law,  Lockwood  f.  Penn,  22  La.  Ann.  29;  or 
where  the  officer  is  given  an  acquittance  or  dis- 
charge by  the  pro[>er  officers,  State  v.  Dow,  53 
Me.  305 ;  Oconto  County  v.  Ball,  47  Wis.  208. 
Compare  Ward  v.  School  Dist.  No.  15,  10  Neb. 
395,  35  Am.  Rep.  477. 

Not  so,  however,  where  the  discharge  is 
procured  by  fraud.  .  Whitlow  v.  School 
Trustees,  93  111.  App.  664. 

It  has  been  held  that  the  county  treasurer  has 
no  power  to  give  a  valid  discharge  to  the 
collector.  Templetoo  v.  Com.,  (Pa.  1886}  8 
Atl.  Rep.  167. 

%,  toT*^  Indoamillad.  —  Tiimer  v.  Stewart, 
St  W.  Va.  493;  Fay  v.  Tower,  58  Wis.  286; 
Jones  V.  Ward,  71  Wis.  153.  Compare  Thomas 
V.  Wason,  8  Colo.  App.  452;  Moore  v.  Paine, 
13  Wend.  (N.  Y.)  133;  Hoss  V.  Crouch, 
(Tenn.  Ch.  1898)  48  S.  W.  Rep.  724. 

8.  Hall  V.  Hutchons,  3  Myl.  &  K.  426. 

JMsehargt  of  Conrs^  Who  Has  Baoome  Primarily 
Uablt.  —  Where  a  guardian  lends  the  trust 
funds  to  a  firm  composed  of  himself  and  one  of 
the  sureties  on  his  bond,  such  surety  thereby  be- 
comes primarily  liable  on  the  loan,  and  where 
he  is  subsequently  discharged  by  the  ward  on 
becoming  of  age,  the  latter  cannot  then  pro- 
ceed against  another  surety  on  the  bond. 
Roberson  v.  Tonn,  76  Tex.  ss6. 

4.  Buiknipti7  of  Principal  or  of  Cosarety  — 
Bi^land.  —  Ex  p.  Agra  Bank,  R.  9  Eq.  735 ; 
Ellis  V.  Wilmot,  L.  R.  10  Exch.  m;  Ex  p, 
Jacobs,  L.  R.  10  Ch.  211;  Hughes  v.  Palmer, 
19  C.  B.  N.  S.  393,  "5  E-  C.  L.  393;  Glegg 
V.  Gilbej,  3  Q.  B.  D.  309;  Browne  v,  Carr,  3 
Rusa,  tioo,  $  M,  ft  P,  497 ;  Duncan  v.  Sutton, 
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I  Scott  338,  I  Bing.  N.  Cas.  431,  37  E.  C.  L. 
446. 

Indiana,  —  Post  v.  Losey,  iii  lad.  74. 
Kansas.  —  Ray  v,  Brenner,  13  Kan.  105. 
New  Hampshire.  —  Glley  v.  Colby,  61  N.  H. 
63. 

North  Carolina.  —  Jones  v.  Hagler,  6  Jones 
L.  (51  N.  Car.)  543;  Commercial  Nat  Bank  v. 
Simpson,  90  N.  Car.  467. 

Wisconsin.  —  Whereatt  v,  Ellis,  103  Wis. 
348,  74  Am.  St.  Rep.  865. 

See  also  the  title  Insolvsncv  and  Bank- 
ruptcy, vol.  16,  p.  793. 

Swety  Liable  There  Payaents  Are  Somadered. 
—  Where  the  creditor  is  compelled  in  a  bankrupt 
court  to  return  a  payment  as  having  been  made 
in  fraud  of  creditors,  he  may  recover  it  of  the 
surety,  there  being  no  ba;}  faith  on  his  part. 
Swarts  V.  St.  Louis  Fourth  Nat.  Bank,  (C.  C 
A.)  117  Fed.  Rep.  i. 

Dlieharge  "Prom  Any  Cause."  —  It  has  been 
held  that  a  statute  providing  for  the  discbarge 
of  a  surety  where  the  principal  is  discharged 
"  from  any  cause  "  applies  to  causes  originating 
in  the  acta  of  the  parties,  and  does  not  apply 
to  a  discharge  by  the  act  of  the  law.  Phillips  v. 
Solomon,  42  Ga.  192. 

A.  Insolvent  Prooeedlngt.  —  U.  S.  v.  Suns- 
bury,  I  Pet.  (U.  S.).  573;  Fertig  v.  Bartles,  78 
Fed.  Rep.  866 ;  Ames  v.  Wilkinson,  47  Minn. 
148.  Compare  Moore  v.  Paine,  13  Wend.  (N. 
Y.)  123. 

6.  Bar  of  Prinoipal  Debt  Does  Kot  Sisoharga 
Borety.  —  Nelson  v.  Killinglcy  First  Nat. 
Bank,  (C.  C.  A.)  69  Fed.  Rep.  798;  M'Broom  v. 
Governor,  6  Port.  (Ala.)  32;  Whiting  v.  Clark, 
17  Cai.  407;  Bull  V.  Coe,  77  Cal.  54,  "  Am. 
St.  Rep.  235;  Kulp  r.  Brant,  162  Pa.  St.  222; 
Reeves  v.  Pulliam,  7  Baxt.  (Tenn.)  119;  Willis 
V.  Chowning,  90  Tek.  617,  59  Am.  St  Rep.  843 ; 
Daniel  V.  Harvin,  10  Tex.  Civ.  App.  439. 

Coatra. —  Auchampaugh  v.  Schmidt,  70  Iowa 
642,  59  Am.  Rep.  459;  Mulvane  v.  Sedgley,  63 
Kan.  105.  So  also  in  Kentucky  by  statute,  see 
Daviess  v.  Womack,  8  B.  Mon.  (Ky.)  383; 
Craig  V.  Gresham,  12  B.  Mon.  (Ky.)  401. 

Frandolent  Coneealment  of  Canse  of  Aetlon. — 
Where  the  statute  of  limitations  does  not  begin 
to  run  in  favor  of  the  principal,  owing  to  Uie 
fiaudulent  concealment  of  the  cause  of  action, 
it  will  not  begin  to  run  in  favor  of  the  surety. 
McMullen  v.  Winfield  Bldg.,  etc..  Assoc.,  64 
Kan.  398 ;  Li^erman  v.  Wilmington  First  Nat. 
Bank,  3  Penn.  (Del.)  41^- 
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tatioiis  does  not  discharge  the  surety  is  found  in  the  principle,  elsewhere 
stated,  that  the  creditor  owes  to  the  surety  no  duty  of  active  diligence.  StiU 
another  reason  is  that  the  bar  of  the  statute  does  not  extinguish  the  debt,  but 
merely  the  remedy.*  At  common  law  a  discharge  of  the  surety  by  the  act  of 
law  occurs  when  the  debtor  and  creditor  intermarry.*  It  has  alao  been  held, 
that  where  the  maker  of  a  note  payable  to  an  estate  becomes  administrator 
de  bonis  nan,  the  surety  cannot  be  held  liable  on  the  note,  he  being  then 
chai^eabU  with  the  note  as  cash  in  hand.' 

3.  Alteration  in  or  Deviation  ft<m  Contract  —  a.  General  Rule.  —  Any 
material  alteration  in  or  deviation  from  the  tenns  of  the  contract  for  whose 
performance  the  surety  is  bound  will,  if  made  without  his  consent,  release 
him  from  his  obligation.^ 

Ai»p.  377;  UaUory  v.  Brent,  75  Uo.  App.  473: 
Fullerton  Lumber  Co.  v.  Gates,  89  Mo.  App. 


1,  Sidid  V.  De  Cartillo,  43  CaL  493. 
S.  Govan  v.  Moore,  30  Ark.  667. 
S.  Qonnan  v.  Watts,  22  S.  Car.  430. 
4.  Alteration  in  or  Deviation  from  Gontnut  — 

England.  —  Small  v.  Currie,  5  De  G.  M.  &  G. 
141 ;  Bolton  v.  Salmon,  (1891)  2  'Ch.  48; 
Pliilips  V.  Astling,  2  Taunt  206 ;  General  Steam 
Nav.  Co.  V.  Rolt,  6  C.  B.  N.  S.  550,  gs  E.  C  L. 
550- 

Canada.  —  O'Gara  v.  Union  Bank,  22  Can. 
Sup.  Ct.  404. 

United  States.  —  Edmondston  v.  Drake,  5  Pet. 
(U.  S.)  624;  Cross  V.  Allen,  141  U.  S.  528; 
Coughran  v.  Bigelow,  164  U.  S.  304;  Allen  v. 
O'Donald,  28  Fed.  Rep.  17;  Morgan  County  v. 
Branbam,  57  Fed.  Rep.  179;  Bowers  v.  Cobb, 
31  Fed.  Rep.  678;  Eamshaw  v.  Boyer,  60  Fed. 
Rep.  528;  Mundy  v,  Stevens,  (C  C  A.)  61  Fed. 
Rep*  77  i  U.  S.  V.  Fred,  93  FoL  Rep.  299; 
Joyce  V.  Cockrill,  (C.  C  A.)  93  Fed.  Rep.  838: 
U.  S.  V.  Mclntyre,  iii  Fed.  Rep.  590;  Brown 
r.  Newton  First  Nat  Bank,  (C  C  A.)  113  Fed. 
Rep.  901. 

.^/a&ama.— Crescent  Brevnng  Co.  v.  Handley, 
90  Ala.  486 ;  Moses  v.  Home  Bldg.,  etc.,  Asaoc., 
100  Ala.  465 ;  Saint  v.  Wheeler,  etc.,  Mfg.,  Co., 
95  Ala.  362,  36  Am.  St  Rep.  210. 

Calif onaa,  —  Roberta  v.  Donovan,  70  Cal. 
to8;  Tuol^  V.  Woods,  123  Cal.  665. 

Cotutectievt.  —  Rowan  v.  Sharps'  Rifle  Mfg. 
Co.,  33  Conn,  i ;  Chester  v:  Leonard,  68  Conn. 
495- 

Georgia. — Jones  v.  Keer,  30  Ga.  93;  Char- 
lotte, etc.,  R.  Co.  V.  Gow,  59  Ga.  685,  27  Am. 
Rep.  403. 

Illinois.  —  Cunningham  v.  Wrenn,  23  111.  64; 
McCartney  v.  Ridgway,  160  111.  139. 

Indiana.  —  Zimmerman  v.  Judah,  13  Ind,  aS6 ; 
Judah  V.  Zimmerman,  22  Ind.  388;  Good  Roads 
Machinery  Co.  v.  Moore,  25  Ind.  App.  479. 

Kansas.  —  Peru  Flow,  etc.,  Co.  v.  Ward,  i 
'  Kan.  App.  6 ;  Singer  Mfg.  Co.  tr.  Armstrong,  7 
Kan.  App.  314. ' 

Kentucky.  —  Ruble  v,  Norman,  7  Bush  (Ky.) 
584 ;  Warren  v.  Fant,  79  Ky.  i ;  Gano  v.  Farm- 
ers' Bank,  103  Ky.  508,  83  Am.  St  Rep.  596. 

Louisiana.  —  Allison  v.  Thomas,  29  La.  Ann. 
732. 

Maryland.  —  Clagett  v.  Salmon,  5  Gill  &  J. 
(Md.)  314. 

Michigan. — Fay  v.  Jents,  93  Mich.  130. 

Minnesota.  —  Morrison  v.  Arons,  65  Minn. 
331 ;  Fidelity  Mut  L  Assoc.  v.  Dewey,  83 
Minn.  389. 

Missouri.  —  Warden  v.  Ryan,  37  Mo.  App. 
46$ ;  Fred  Keipi  Brewing  Co.  v.  Haten,  iS  Uo. 
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Nebraska.  —  Gallagher  V.  St  Patrick's 
Church,  45  Neb.  535. 

New  York.  —  Ludlow  v.  Simond,  2  Cai.  Cas. 
(N.  Y.)  I,  2  Am.  Dec.  291 ;  Wilson  v.  Edwards, 
6  Lans.  (N.  Y.)  134;  Walsh  v.  Bailie,  10  Johns. 
(N.  Y.)  180;  Paine  v.  Jones,  76  N.  Y.  274  ;  Hyde 
V.  Miller,  168  N.  Y.  590;  Tradesmen's  Nat. 
Bank  v.  National  Surety  Co.,  169  N.  Y.  563; 
American  Casualty  Ins.  Co.  v.  Green,  70  N.  V. 
App.  Div.  267 ;  New  York  v.  dark,  84  N.  Y. 
App.  Div.  383. 

Ohio.  —  Trustees  v.  Miller,  3  Ohio  261; 
Koppitz-Melchera  Brewing  Co.  v.  Schultz,  68 
Ohio  St  407 ;  Iliff  v.  Western-Southern  L.  Ins. 
Co.,  5  Ohio  Qr.  Dec.  429,  1 1  Ohio  Cir.  Ct.  436 ; 
Gerlre  v.  George  Weid«nann  Brewii^  Co..  ix 
Ohio  Cir.  Dec.  ao6,  30  Ohio  Cir.  Ct  174. 

Pennsylvania.  —  Wiley's  Estate,  13  Phila. 
(Pa.)  152,  35  Leg.  Int  (Pa.)  431;  Fitzpatrick 
V.  McAndrews,  2  Pa.  Dist  713;  Smith  v.  Shid- 
ler,  3  Pittsb.  (Pa.)  550;  Moweiy  v.  Brumbaugh, 
14  Pa.  Co.  Ct  257;  Hibbs  v.  Rue,  4  Pa.  St 
348. 

South  Carolina.  —  Greenville  v.  Ormand,  51 
S.  Car.  135. 

Tennessee.  —  Southern  Bridge  Co.  v.  Bogen- 
shot,  (Tenn.  Ch.  1897)  48  S,  W.  Rep.  97. 

Texas.  —  DurrdI  v.  Farwell,  88  Tex.  98 ; 
Qark  v.  Cummings,  84  Tex.  610;  Sanders  v. 
Hambrick,  16  Tex.  Civ.  App.  459 ;  House  v. 
American  Surety  Co.,  21  Tex.  Civ.  App.  590. 

Virginia.  —  Steele  v.  Boyd,  6  Lei^  (Va.) 
547,  29  Am.  Dec.  218;  Blanton  v.  Com.,  91 
Va.  I ;  Kirschbanm  v.  Blair,  98  Va.  35. 

Wrisconsin.  —  V/.  W.  Kimball  Co.  v.  Baker, 
62  Wis.  516. 

See  also  the  title  Alteratioh  of  Ihstbu- 
HENTS,  vol.  2,  p.  t8t,  especially  pp.  186,  192. 

A  surety  for  the  performance  of  two  obliga- 
tions may,  by  an  alteration  of  the  agreement, 
be  discharged  as  to  one  but  not  as  to  the  other. 
Parke,  etc.,  Co.  v.  White  River  Lumber  Co.. 
tio  Cal.  659. 

Money  paid  by  a  surety  cannot  be  recovered 
back  upon  the  subsequent  discovery  of  an  al- 
teration in  the  contract  which  would  have  dis- 
char^d  him  if  known  before  such  payment. 
Blakey  v.  Johnson.  13  Bush  (Ky.)  197. 

Alteration  by  Stranger  Vo  Discharge  of  Soratj. 
—  State  V.  Berg,  50  Ind.  496.  See  also  State  v. 
Smith,  0  Houst.  (Del.)  143 ;  Dover  v.  Rotnn- 
son,  64  Me.  183;  and  the  title  AtnitATiOK  OF 
IHSTRVMBKT9,  TOl.  Si  P-  "4. 
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b.  Limitations.  —  But  if  such  alteration  be  made  with  hi&  consent,^  or  if 
it  is  expressly  provided  for  in  the  contract  *  or  appears  to  have  been  within 
the  contemplation  of  the  parties  when  the  contract  was  made  and  therefore 
implied  therein,'  or  if  the  change  is  colorable  rather  than  real,*  or  if  ihe 
alteration  charged  consists  in  making  or  changing  a  subsidiary  or  independent 
agreement,*  or  if  it  be  immaterial  and  cannot  affect  the  surety  adversely,* 
the  surety  is  not  dischai^ed. 

c.  Building  Contracts.  —  Probably  in  no  other  class  of  contracts  have 
alterations  in  or  deviations  from  the  terms  of  the  agreement  been  so  often 
made  as  in  building  contracts.  The  general  rule  applies  here  as  elsewhere,  that 
such  alterations  or  deviations  discharge  the  surety,'  unless  the  change  is  pro- 


1.  If  Bai«ty  GMUWnti. —  American  Surety  Co. 
V.  Lauber,  aa  Ind.  ^p.  336 ;  Sedierger  v.  Wy- 
man,  108  Iowa  537;  Jordan  v.  Walten,  (Iowa 
1899)  80  N.  W.  Rep.  530 ;  Baker  v.  Elliot,  73 
Me.  392 ;  Wehr  v.  German,  etc.,  Congregatioi), 
47  Md.  177;  Brand  v.  Johnrowe,  60  Mich,  no; 
Janes  v.  Ferd  Heira  Brewing  Co.,  (Tex.  Civ. 
App.  1897)  44  5.  W.  Rep.  896;  Brown  Iron  Co. 
V.  Templeman,  30  Tex.  Civ.  App.  50.  See  also 
the  title  Alteration  of  Instbuubnts,  vol.  a, 
p.  ao6.  . 

%.  AltontloB  Provided  fiirtnC!MitnMt—l/m(«f 
States.  —  U.  S.  v.  Freel,  93  Fed.  Rep.  399. 
Alabama.  —  Fidelity,  etc.,  Co.  v.  Robertson, 

136  Ala.  379. 

Arkansas.  —  Marree  v.  Ingle,  69  Ailc.  126. 

California.  —  People's  Lumber  Co,  v.  GiUard, 
136  Cal.  SS- 

Connecticut.  —  Chester  v.  Leonard,  68  Conn. 
495- 

Indiana —  Young  v.  Younff,  ai  Ind.  App.  509. 

Missouri.  —  Howard  Coun^  v.  Baker,  119 
Mo.  397;  Western  Bldg.,  etc..  Assoc.  v.  Fitz- 
maurice,  7  Mo.  App.  383 ;  Ashenbroedd  Qub  v. 
Finlay,  53  Mo.  App.  256 Casey  v.  Gunn,  29  Mo. 
App.  14;  Bumes  v.  Fidelity,  etc.,  Co.,  96  Mo. 
App.  467. 

Nebraska.  —  Hayden  v.  Cook,  34  Neb.  670; 
O'Rourke  v.  Burlw.  44  Neb.  8ai. 

Pennsylvania.  —  Crompton's  Estate,  9  Pa.  Co. 
Ct.  134. 

Washington.  —  DrumbcUer  i>.  American 
Surety  Co.,  30  Wash.  530. 

8.  Alteration  Contemplated  —  United  States. 
—  Pascault  V.  Cochran,  34  Fed.  Rep.  358;  St. 
Louifl  Brewing  Assoc.  v.  Hayes,  (C.  C.  A.)  71 
Fed.  Rep.  no;  U.  S.  Glass  Co.  v.  Mathews,  (C 
C.  A.)  89  Fed.  Rep.  838;  U.  S.  v.  Fred,  9a 
Fed.  Rep.  399. 

Illinois.  —  Stein  v.  Jones,  18  lU.  App.  543. 

XmhtcAy.  —  Mattingly  v.  lUley,  (Ky.  1899) 
49  S.  W.  Rep.  799. 

Michigan.  —  Stevens  v.  Pendleton,  83  Mich. 
342. 

Missowi.  —  Western  BIdg.,  etc.,  Assoc  v. 
ntxmaurice,  7  Mo.  App.  283. 

New  York.  —  Standard  Underground  Cable 
Co.  V.  Stone,  35  N.  Y.  App.  Div.  63. 

Wisconsin.  —  New  York  L.  Ins.  Co.  v.  Ham- 
lin, 100  Wis.  17. 

See  also  Cutter  v.  Richardson.  125  Mass.  72. 

4.  Kerely  Oolorable. —  The  Beaconsfield,  158 
U.  S.  303;  Cross  V.  Allen,  141  U.  5.  528; 
Springfield  Lishting  Co.  v.  Hobart.  (Mo.  App. 
1903)  68  S.  W.  Rep.  043;  Monsnrratt  v.  Equi- 
tably Trust  Co.,  30  Plttab.  Leg.  J.  N.  3,  (Pa.) 

999;  Grafton  y.  Hiokl^,  iii  fflf,  4^, 
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B.  Isd^endsnt  AgTMOMnt. —  Allen  v.  O'Don- 
ald,  38  Fed.  Rep.  17,  346;  Domestic  Sewing 
Macb.  Co.  V.  Wdwter,  47  Iowa  357;  N,  K. 
Fairbank  Co.  v.  American  Bonding,  etc.,  Co.,  97 
Mo.  App.  205;  Barclay  v.  Deckerhoof,  151  Fa. 
St.  374;  Stuts  V.  Strayer,  60  Ohio  St.  384,  71 
Am.  St.  Rep.  723. 

6.  Immaterial  Alteration  —  United  States.  — 
Smith  V.  Addison,  5  Cranch  (C  C.)  623 ;  Roach 
V.  Summers,  30  Wall.  (U.  S.)  165;  Hall  v. 
Weaver,  34  Fed.  Rep.  104;  Harper  v.  National 
L.  Ins.  Co.,  (C  C.  A.)  56  Fed.  Rep.  381 ;  Fertig 
V.  Bartles,  78  Fed.  Rep.  666 ;  U.  S.  Glass  Co.  v. 
Mathews,  (C.  C.  A.)  89  Fed.  Rep.  838. 

Illinois.  —  Longan  v.  Taylor,  130  III.  413. 

Iowa.  —  Domestic  Sewing  Mach.  Co.  v.  Web- 
ster, 47  Iowa  357 ;  Howe  Mach.  Co.  v.  Woolly, 
SO  Iowa  549;  Steele  v.  Mills,  68  Iowa  406; 
Starr  v.  Blatner,  76  Iowa  356;  Black  v.  De 
Camp,  78  Iowa  718. 

Kansas.  —  Evans  v.  Watson,  8  Kan.  App.  144. 

Massachusetts.  —  Amicable  Mut.  L.  Ins.  Co. 
V.  Sedgwick,  110  Mass.  163. 

Michigan.  —  Haines  v.  Gibson,  115  Mich.  131. 

Minnesota.  —  National  Invest.  Co.  v.  Schick- 
ling,  56  Minn.  263 ;  Norwegian  Evangelical 
Lutheran  Bethlehem  Congregation  v.  U.  S.  Fi- 
delity, etc.,  Co.,  83  Minn.  369. 

Missouri.  —  Merrick  v.  Gree^,  10  Mo.  106; 
State  V.  Benedict,  51  Mo.  App.  643. 

Nebraska.  —  Taylor  v.  Standard  L.,  etc.,  Ins. 
Co.,  47  Neb.  673 ;  Anderson  v.  Hall,  (Neb. 
1903)  94  N.  W.  Rep.  981. 

New  For*.  — Ellis  v.  McCormick,  i  Hilt. 
(N.  Y.)  313:  Smith  v.  Molleson,  u8  N.  Y.  241; 
Kunzweiler  v.  Lehman,  (Supm.  Ct.  Tr.  T.)  34 
Misc.  (N.  Y.)  466;  Kellogg  v.  Farqubar,  (Supm. 
Ct.  Gen.  T.)  8  N.  Y.  Supp.  3o8. 

Oregon.  —  Denny  v.  Seeley,  34  Oregon  364. 

Pennsylvania.  —  Fitzpatrick  v.  McAndrews, 
13  Pa.  Co.  Ct.  353. 

Texas.  —  Claiborne  v.  Biige,  43  Tex.  98, 

Washington.  —  Kittridge  v.  St^mire,  1 1 
Wash.  3. 

West  Virginia.  —  Merchants',  etc..  Bank  v. 
Evans,  9  W.  Va.  373. 

Wisconsin.  —  Stephens  v.  Elver,  lot  Wis, 
393 ;  Madison  v.  American  Sanitary  Engineer- 
ing Co..  (Wis,  1903)  95  N,  W.  Rep.  1097. 

7.  BniUlng  Contracts  —  Alabama.  —  Forst  v. 
Leonard,  116  Ala.  Ss. 

Arkansas.  —  Erfurth  v.  Stevenson,  (Ark. 
1903)  72  S.  W,  Rep.  49 ;  Miller-Jones  Furniture 
Co.  If.  Ft  Smith  Ice.  etc.,  Co.,  66  Ark.  387; 
O'Neal  V.  Kelley,  65  Ark.  550. 

Florida.  —  Gato  v.  Warrington,  37  Fla.  543. 

/WBt  — StiUnwm  v.  Wickbam,  106  Iowa  597. 
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vided  for  in  the. contract  or  is  so  slight  as  to  have  no  material  effect  upon  the 
liability  of  the  surety.* 

XeUlAing  Put  of  GoatTMt  Frio*.  —  Where  the  contract  provides,  as  it  usually 
does,  that  the  owner  shall  withhold  a  certain  per  cent,  of  the  contract  price 
until  the  contractor  has  completed  the  building,  the  failure  to  withhold  such 
money  will  dischai^e  the  surety,  not  only  on  the  ground  that  it  is  an  alteration 
of  the  contract,  but  that  it  is  a  surrender  of  security  agreed  to  be  held  for  his 
benefit.*  There  are  cases,  however,  holding  that  the  surety  is  not  discharged 
by  the  failure  to  retain  such  money,  either  on  the  ground  that  the  retention 
is  for  the  sole  benefit  of  the  owner,  or  that  the  security  has  not  thereby  been 
impaired,  or  that  the  retention  was  not  obligatory  but  merely  allowed.'  And 
it  has  been  held  that  such  prepayment  discharges  the  surety  merely  to  the 
extent  of  the  unauthorized  payment  or  to  the  extent  of  the  injury  sustained.^ 

FftTlng  a  Oontnetor  »t  ui  EarUcr  Data  than  that  fixed  by  the  contract  has  been 
held  not  to  discharge  the  surety.* 

d.  Alteration  in  Notes  and  Bonds.  —  The  surety  upon  a  note  or 
bond  is  released  by  any  material  alteration  therein  made  without  his  consent.* 
Instances  of  such  alterations  are:  erasing  the  name  of  a  surety  without  the 


Kansas.  —  Morgan  Countr  v.  McRae,  53 
Kan.  358. 

Minnesota.  —  Erieksoa  v.  Brandt,  53  Hinn. 
10. 

Missouri.  —  Beers  v.  Wolf,  1 16  Mo.  179 ; 
Killoren  v.  Meehan,  5'$  Mo.  App.  427 ;  Eldridge 
V.  Fuhr,  59  Mo.  App,  44 ;  Smsey  v.  Dt^Ie,  88 
Mo.  App.  536;  Bowman  v.  Globe  Steam  Heat- 
ing Co.,  80  Mo.  App.  £28 ;  Chapman  v.  Enebcrg, 

95  Mo.  App.  138;  Bumes  v.  Fidelttr,  etc.,  Co., 

96  Mo.  App.  467;  Evans  c'  Grades,  125  Mo.  72. 
Nebraska.  —  Dorsey  v.  McGee,  30  Neb.  657. 
New  York.  —  Livingston  v,  Moore,  15  N.  Y. 

Api).  Div.  15. 

North  Dakota.  —  Northern  Light  Lodge  No. 
I  V.  Kennedy,  7  N.  Dak.  146. 

Pennsylvania.  —  Whelen  v.  Boyd,  114  Pa.  St. 
228. 

1.  Altsratloni  BUght  or  Allowable  —  Umied 
States.  —  U.  S.  v.  Freel,  92  Fed.  099 ; 

George  A.  Fuller  Co.  v.  Doyle,  87  Fed.  Rep. 
687. 

Indiana.  —  Higgint  v.  Qui^ey,  23  Ind.  App. 
348. 

Kansas.  —  McLennan  v.  Wdliogton,  48  Kan. 
756;  Riaae  v.  Hopldna  Planing  Mill  Co.,  55 
Kan.  518. 

Michiion.  —  People  v.  Powers,   108  Mich. 

339. 

Mississippi.  —  Moore  v.  Fountain,  (Miia. 
1891)  8  So.  Rep.  509. 

Nebraska.  —  Consaul  v.  Sheldon,  35  Neb.  247. 

^«ci  York.  —  Wilson  v.  Whitmore,  93  Hun 
(N.  Y.)  466;  Henricus  v.  Englert.  137  N.  Y. 
488;  Smith  V.  Molleson,  148  N.  Y.  241 ;  Wilson 
V  Webber,  (N.  Y.  1898)  31  N.  E.  Rep.  1094. 

IVashingten.  —  De  Mattos  v.  Jordan,  15 
Wash.  378. 

8.  Betalning  Fart  of  Contraot  Frioe — Cali- 
fomia.  —  Bragg  v.  Shain,  49  Cal.  131. 

Illinois.  —  Finney  v.  Condon,  86  111,  78. 

Iowa.  —  McConnell  v.  Poor,  113  Iowa  133. 

Kentucky.  —  St  Mary's  College  v.  Meagher, 
(Ky.  1889)  II  S.  W.  Rep.  608. 

MiclUgan.  —  Backus  v.  Archer,  109  Mich. 
666. 

Minnesota, —  Simmavn  V,  Grant,  36  Minn. 
439' 


Missouri.  —  Kane  v.  Thuener,  62  Mo.  App. 
69;  Evans  v.  Grades,  125  Mo.  72. 

Nebraska.  —  Bell  v.  Paul,  35  Neb.  240. 
New  Jersey.  —  Welch  f .  Hubschmitt  Bldg., 
etc.,  Co.,  61  N.  J.  L.  57. 

Oregon.  —  Wehrung  v.  Denham,  42  Or^on 
386. 

Pennsyltmnia.  —  Fitepatrick  v.  McAndrews, 

12  Pa.  Co.  Ct.  353- 
South  Carolina.  —  Beaubien  v.  Strong,  Spears 

Eq.  (S.  Car.)  508. 

Texas.  —  Ryan  v.  Morton,  65  Tex.  258. 
Washington.  —  Peters  »,  Mackay,  ao  Wash. 
172. 

fVisconsin.  —  Cowdery  v.  Hahn,  105  Wis. 
455,  76  Am.  St.  Rep.  921. 

See  also  Calvert  v.  London  Dock  Co.,  2  Keen 
639;  Taylor  v.  Jeter,  23  Mo.  244;  Cochran  v. 
Baker,  34  Oregon  355.  But  see  New  York  v. 
Brady,  70  Hun  (N.  Y.)  230. 

8.  ionreteation  Ho  Oroond  for  Discharge. — 
Fidelity,  etc.,  Co.  v.  Robertson,  136  Ala.  379: 
Hand  Mfg.  Co.  v.  Marks,  36  Oregon  523 ; 
Meyers  v.  Wood,  26  Tex.  Civ.  App.  591 ; 
Leonard  v.  Jackson  County  Ct,  25  W.  Va.  45* 
But  see  Casey  v.  Gunn,  29  Mo.  App.  14. 

4.  BlMhargs  Only  to  Extent  of  Iqjnry.  —  Pic- 
ard  V.  Shantz.  70  Miss.  381 ;  Taylor  v.  Jeter, 
23  Mo.  244;  Watkins  v.  Pierce,  10  Mo.  App. 
595 ;  Brennan  v.  Clark,  29  Neb.  385 ;  Cochran 
V.  Baker,  34  Oregon  555. 

6.  Antlflipatlng  Paynunt*.  —  Doll  v.  Crame, 
41  Neb.  655;  Kaufmann  v.  Cooper,  46  Neb. 
644;  King  V.  Murphy,  49  Neb.  670. 

AlUntlOB  b7  Az«hlt«et*f  Ordw.  —  Generally 
alterations  can  be  made  only  upon  written  order 
of  the  architect.  A  verbal  order  discharges 
the  surety.  Cowles  r.  U.  S.  Fidelity,  etc..  Co., 
32  Wash.  120. 

Extra  Allowanea  to  the  Contraotor  for  work 
contemplated  by  the  plans  but  not  included  in 
the  contract  does  not  dischafge  the  surety. 
Moore  v.  Fountain,  (Miss.  1891)  8  So.  Rep. 
509. 

6.  Alteration  in  Kotes  and  Bonds  —  England.  — 
Burchfield  v.  Moore,  3  El.  &  BI.  683,  77  E.  C. 
L.  683 ;  Master  v.  Miller,  4  T.  R.  320 ;  Pigofs 
Case,  II  Coke  96b, 
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knowledge  of  the  cosurety,*  adding  the  name  of  a  new  surety,*  increasing 
or  decreasing  the  penal  sum  of  the  bond,'  changing  the  rate  of  interest  or  the 
time  of  its  payment/  or  the  amount,*  or  the  date  of  the  instrument,*  or 


United  States. —  Vfood  v.  Steele,  6  Wafl. 

(U.  S.)  80;  U.  S.  V.  Corwine,  1  Bond  (U.  S.) 

339;  Victor  Sewiiv  Mach.  Cb.  v.  9 

Biss.  (U.  S.)  183;  Martin  v.  Thomas,  34  How. 

(U.  S.)  315;  An^le  v.  Northwestern  L.  Ins. 

Co.,  Q3  U.  S.  330;  U.  S.  V.  O'Neill,  19  Fed.  Rep. 

567 ;  Evans  V.  Lawton,  34  Fed.  Rep.  333 ;  U.  S. 

Glass  Co.  V.  West  Virginia  Flint  Botde  Co„ 

81  Fed.  Rep.  993- 
Arkansas.  —  State  v.  Churchill,  48  Ark.  426- 
CtUifomia. —  Bragg  f.  Shain,  49  Cal.  131; 

Victor  Sewing  Uacfa.  Co.  v.  Scheffler,  61  CaL 

530. 

Georgia,  —  Simmons  v.  Guise,  46  Ga.  473. 

Idaho.  —  Mnlkej  v.  Long,  (Idaho  1897)  47 
Pac.  Rep.  949- 

/JiiMoiV.  —  Pankey  t>.  Hitchcl},  i  IlL  383; 
Newlan  v.  Harrington,  24  III.  206. 

Indiana.  —  Haff  v.  Cole,  45  Ind.  300;  Bailey 
V.  Boyd,  75  Ind.  126;  Johnston  v.  May,  76  Ind. 
sg3;  Eekert  v.  Louis,  84  Ind.  gg;  Weir  Plow 
Co.  V.  Walmsley,  no  Ind.  24a;  Windle  v. 
Williams.  18  Ind.  A^.  158;  Owens  v.  Tague, 
3  Ind.  App.  245. 

lottia.  —  Mtddleton  v.  Magahalltown  First 
Kat.  Bank.  40  Iowa  29;  Bell  v.  Mahin,  69 
Iowa  408. 

Kentucky.  —  Stout  v.  Qoud,  5  Litt  (Ky.) 
305 ;  Warren  v.  Pant,  79  Ky.  i. 

Maine.  —  Waterman  v.  Vose,  43  Me.  504; 
Andrews  v.  Marrett,  58  Me.  539, 

Maryland.  —  Baltimore  First  Nat.  Bank  v. 
Gerke,  68  Md.  449,  6  Am.  St.  Rep.  453- 

Massachusetts. —  Draper  v.  Wood,  ti3  Mass. 
315,  17  Am.  Rep.  93. 

Michigan.  —  Famsworth  v.  Coots,  46  Mich. 
117. 

Minnesota.  —  Simonaon  v.  Grant,  36  Minn. 
439- 

Missouri.  —  Kincaid  v.  Yatea,  63  Mo.  45 ; 
Singer  MCg.  Co.  v.  Hibbs,  ai  Mo.  App.  574; 
Handley  v.  Barrowa.  68  Mo.  A|v.  623. 

Sew  Kor*.  — Cornell  v.  Eagan.  13  Daly  (N. 
Y.)  505;  Grant  v.  Smith,  46  N.  Y.  93;  Vose  v. 
Florida  R.  Co.,  50  N.  Y.  369. 

Ohio.  —  Selser  v.  Brock,  3  Ohio  St.  303 ; 
Feoi4e's  Ins.  Co.  r.  McDonnell,  41  Ohio  St.  650. 

Pennsylvania.  —  Nesbitt  v.  Tumcr,  7  Kulp 
(Pa.)  41 ;  Whelen  v.  Boyd,  114  Pa.  St  338. 

Tennessee.  —  Crockett  v.  Thomason,  5  Saeed 
(Tenn.)  34a. 

Texas.  —  Ryan  v.  Morton,  65  Tex.  358 ;  Heath 
V.  Sute,  14  Tex.  App.  213;  Butler  v.  State,  31 
Tex.  Crim.  63. 

Wisconsin.  —  Sage  v.  Strong,  40  Wis.  575- 

1.  Erailng  SonlT^  Sana  —  Alabama.  —  King 
V.  State,  81  Ala.  93. 

^rJkoMAu.  —  State  v.  Churchill,  48  Ark.  4a6. 

/MdMHM.— AUen  v.  Harney,  65  Ind.  398. 

Michigan.  —  Hesaell  v.  Johnson,  63  Mich. 
623.  6  Am.  St  Rep.  334- 

Mississippi.  —  State  v.  Allen,  69  Miss.  508, 
30  Am.  St  Rep.  563;  State  v.  Harney,  57  Miss. 
863. 

Missouri,  —  State  v.  McGoni^e,  loi  Mo.  353, 
ao  Am.  St  609;  State  v.  Fiadl^,  loi  Mo. 
368. 
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Tennessee.  —  Mttehdl  v.  Bnrton,  2  Head 
(Tenn.)  613. 

TesoM.  —  Connor  v.  Thornton,  (Tex.  Civ. 
App.  1899)  SI  S.  W.  Rep.  354. 

Washington. —  Fairhaven  v.  Cowgill,  8  Wash. 
686. 

Bnt  see  Bingham  v.  Shadle,  45  Neb.  82 ;  Cass 
County  V.  American  Exch.  State  Bank,  11  N. 
Dak.  238 ;  McAlpin  v.  Clark,  5  Ohio  Cir.  Dec 
364.  See  generally  the  title  Altbbatioh  or 
Instruments,  toI.  3,  p.  235. 

%.  Adding  Kama  of  Soroty.  —  Anderson  v. 
Bellengcr,  87  Ala.  334,  13  Am.  St  Rep.  46; 
Owens  V.  Tac^e^  3  Ind.  App.  345;  M.  Rumley 
Co.  V.  Wilcher,  66  S.  W.  Rep.  7,  23  Ky.  C.  Rep. 
1745;  State  V.  Paxton,  (Neb.  1902)  90  N.  W. 
Rep.  983.  See  also  McVean  v.  Scott  46  Barb. 
(N.  Y.)  379,  and  the  title  Alteration  op 
Instruubnts,  vol.  3,  p.  333.  Bnt  see  Brey  v. 
Hagan,  63  S.  W.  R^.  1,  23  Ky.  L.  Rep.  tS. 
Contra,  Crandall  v.  Aobom  First  Nat  Bank, 
61  Ind.  349. 

8,  Altariag  Ptaal  flam. —  RcnviUe  County  v. 
Gray,  61  Minn.  343;  State  v.  Chick,  146  Mo. 
645 ;  Schlageck  v.  Widhalm,  59  Neb.  541 ; 
Walla  Walla  County  v.  Ping,  1  Wash.  Ter,  339. 

4.  Ohanginf  iBteraat — Indiana.  —  Konntz  v. 
Hart  17  Ind.  329;  Hart  v.  Oouser,  30  Ind.  210; 
Huff  V.  Cole,  43  Ind.  300 ;  Franklin  L.  Ins.  Co. 
V.  Courtney,  60  Ind.  134;  Stayner  v.  Joice,  83 
Ind.  35;  Moore  v.  Hinshatf,  33  Ind.  App.  367. 

Iowa.  —  Marsh  v.  GriSSn,  42  Iowa  403. 

Kentucky.  —  Blakey  v.  J<^uuon,  ij  Bush 
(Ky.)  197;  Keene  v.  Miller,  103  Ky.  628. 

Minnesota.  —  Fillmore  County'  v.  Grcenlcaf, 
80  Minn.  343. 

New  For*.  —  McGrath  v.  Clark.  56  N.  Y. 
34,  IS  Am.  Rep.  37*- 

Ohio.  —  Jones  *.  Bangs,  40  Ohio  St  139.  48 
Am.  Rep.  664. 

PflUMy^vanto.  —  Fulmer  v.  Seita,  68  Pa.  Sf. 
237;  Neff  V.  Homer,  63  Pa.  St  337,  3  Am. 
Rep.  SSS- 

See  also  the  title  Alteration  of  Instbu- 

MENTS,  VOL  2,  p.  339. 

5.  Chaaring  the  Amonnt  of  the  Debt  —  Cali- 
fomia.  —  Fe^e  v,  Kneeland,  31  CaL  388, 

Delamm.  —  Hastings  v.  Clendaniel,  3  Del. 
Ch.  165. 

Indiana.  —  Johnston  v.  May,  76  Ind.  393 ; 
Busjahn  v.  McLean,  3  Ind.  App.  281. 

Massachusetts.  —  Wade  v.  Witbington,  i 
Allen  (Mass.)  561 ;  Agawam  Bank  v.  Sears,  4 
Gray  (Mass.)  95. 

Michigan.  —  People  v.  Brown,  s  DougL 
(Mich.)  9. 

New  Hampshire.  —  Cioodman  v.  Eastman,  4 

N.  H.  455. 

Ohio.  —  PoTtgage  County  Branch  Bank  v. 
Lane,  8  Ohio  St  405. 

Pennsylvania.  —  Worrall  v.  Gheen,  39  Pa.  St 
388. 

See  also  the  title  Alteration  op  Instru- 
ments, vol.  3,  p.  237. 

6.  Altarlng  Bate.  —  Wyman  v.  Yeomans,  84 
IlL  403;  Stayner  v.  Joice,  83  Ind.  33;  Britton 
V.  Dierker,  46  Mo.  S9i.  a  Am.  Rep.  S53 ;  Hodrer 
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adding  words  to  the  instrument  which  alter  its  scope  and  effect.* 

Bond  tor  Bantllt  tf  SsToxaL  —  In  some  instances  a  bond  is  given  for  the  protec- 
tion of  more  than  one  person;  as  where  the  bond  of  the  principal  protects 
likewise  materialmen  or  subcontractors  engaged  in  furthering  the  same  general 
object.  In  such  cases  a  violation  of  the  contract  by  the  chief  creditor  or 
contractor  which  may  release  the  surety  may  not  have  that  effect  as  to  the 
other  parties.' 

OffloUl  Bondfl.— The  same  general  principles  apply  to  official  as  to  other 
bonds.  Thus  it  is  a  general  rule  that  where  an  official  bond  is  altered  after 
it  has  been  signed,  but  before  its  delivery  and  approval,  by  the  erasure  of  the 
name  of  one  of  the  sureties  thereon,  and  the  alteration  is  plainly  notice- 
able, all  the  sureties  are  released  who  had  no  knowledge  of  or  did  not  consent 
to  the  alteration  nor  ratify  it.'  Moreover,  if  the  penal  sum  is  filled  in  or  the 
amount  thereof  is  altered  after  such  signature  the  surety  is  discharged.^ 

e.  Alteration  in  Lease.  —  The  surety  is  likewise  discharged  by  a 
material  and  unauthorized  alteration  in  a  lease.* 

/.  Change  in  Occupation  of  Principal.  —  Sometimes,  after  the  surety 

V.  Jamiaon,  a  W.  &  S.  (Pa.)  438;  U.  S.  Baake. 
Rusael,  3  Yeatea  (Pa.)  391;  Stephens  v. 
Graham.  7  S.  ft  R.  (Pa.)  505,  10  Am.  Dec.  485 ; 
Miller  v.  Gilleland,  19  Pa.  St.  119.  See  also 
the  tide  Altbiatioh  op  Ihstruuents,  vol.  a, 
p.  a36. 

1.  Adding  Wards  —  England.  ~  Ellesmere 
Brewery  Co.  v.  Cooper,  (1896)  i  Q.  B.  75; 
Gardner  p.  Walsh,  5  El.  &  Bl.  83,  85  E.  C.  L. 
83. 

United  States.  — V.  S.  v.  O'Neill,  19  Fed. 
Rep.  567. 

Colorado.  —  Creede  First  Nat.  Bank  v. 
Miner,  9  Colo.  App.  361. 

Georgia.  —  Hanson  v.  Crawley,  41  Ga.  303. 

Illinois.  —  Pafalman  v.  Taylor,  75  III.  6*9. 

Indiana.  —  State  v.  Berg,  50  Ind.  496 ;  Eckert 
V.  Louis,  84  Ind.  99 ;  Hodge  v.  Farmers'  Bank, 
7  Ind.  App.  94. 

Iowa,  —  Robinson  v.  Reed,  46  Iowa  319 ; 
Jackson  v.  Boyles,  64  Io%a  428. 

Kenttwky.  —  Jadcson  v.  Cooper,  (Ky.  1897) 
39  S.  W.  Rep.  39;  Haldeman  v.  Germaa  Se- 
curity Bank,  (Ky.  1898^  44  S.  W.  Rep.  383- 

Missouri.  —  Robinson  v.  Berryman,  aa  Mo. 
App,  509. 

New  Hampshire.  —  Haines  v.  Dennett,  11  N. 
H.  180. 

New  York.  —  Woodworth  v.  Bank  of  America, 
19  Johns.  (N.  Y.)  391,  10  Am.  Dec  339; 
Church  V.  Howard,  17  Hun  (N.  Y.)  5;  Chap- 
pell  V.  Spencer,  33  Barb.  (N.  Y.)  584;  French 
V.  Graves,  50  N.  Y.  App.  Div.  532. 

Ohio. —  Kerr  v.  Iddings,  3  Ohio  Cir.  Dec. 
607,  6  Ohio  Cir.  Ct.  604. 

Texas.  —  Bogarth  v.  Breedlove,  39  Tex.  561; 
Hamblen  v.  Knight,  60  Tex.  36. 

Virginia.  —  Batchelder  v.  White,  80  Va. 
103. 

But  see  State  Solicitors  Co.  v.  Savage,  39 
Fla.  703. 

S.  Bond  for  Baneflt  of  Seranl—  United  States. 

—  U.  S.  V.  National  Surety  Co.,  (C.  C.  A.)  9* 
Fed.  Rep.  549!  U.  S.  Fidelity,  etc,  Co.  v. 
Omaha  Bldg..  etc.,  Co..  (C.  C.  A.)  116  Fed. 
Rep.  i45p  foUoiving  U.  S.  v.  National  Surety 
Co.,  92  Fed.  Rep.  549. 

Indiana.  —  Conn  v.  State,  las  Ind.  514. 

Minnesota.  —  Duluth  v.  Heney,  43  Minn.  155. 


Missowi.  —  School  Dist.  v.  Livers,  147  Mo. 

s8o. 

Nebraska.  —  Lyman  v.  Lincoln,  38  Neb.  794; 
Doll  V.  Crume,  41  Neb.  655;  Kaufmann  v. 
Cooper,  46  Nd>.  644 ;  Hayden  v.  Cook,  34  Neb. 
670. 

New  York.  —  Henricus  v.  Englert,  137  N.  Y. 
488.  See  also  Harley  v.  Mapes  Reeves  Constr. 
Co..  (Supm.  Ct  Spec.  T.)  33  Miac  (N.  Y.) 
626. 

North  Dakota.  —  Northern  Light  Lodge  No. 
I  V.  Kennedy,  7  N,  Dak.  146. 

S,  OffleUl  Bonds  ~  L/Htted  ^tafM.  — Smith 
V.  U.  5.,  2  Wall.  (U.  S.)  319;  Dair  v.  U.  S.,  16 
Wall.  (U.  S.)  t :  Martin  v.  Thomas,  24  How. 
(U.  S.)  31s;  U.  S.  V.  O'Ndl,  19  Fed.  Rep.  567. 
Iowa.  —  State  v.  Craig,  58  Iowa  238. 
Massachusetts. — ^,Boston  v.  Benson.  12  Cush. 
(Mass.)  61. 

Missouri.  —  State  v.  Findley,  loi  Mo.  368. 
But  see  State  v.  Scott,  104  Mo.  26, 

ffebratka.  —  Hagler  v.  State.  31  NA.  144, 
38  Am.  St.  Rep.  514. 

Washington.  —  King  County  v.  Feny,  5 
Wash.  536,  34  Am.  St  Rep.  880;  Fairhaven  v. 
Cowgill,  8  Wash.  687. 

4.  People  V.  Kneeland,  31  Cal.  288;  Rose  v. 
Douglass  Tp..  52  Kan.  451;  Renville  County 
V.  Gray,  61  Minn.  242;  Walla  Walla  County  v. 
Ping,  I  Wash.  Ter.  339,  disapproving  Texira 
V.  Evans,  cited  in  Master  v.  Miller,  i  Anstr. 
328,  and  cases  following  it 

Addition  of  lonfelaB.  —  Stoner  v.  Keitli  County, 
48  Neb.  279. 

5.  Altoration  in  Latse  —  England.  —  Holme  v. 
Brunskill,  3  Q.  B.  D.  495. 

Louisiana. —  Penn  v.  Collins,  5  Rob.  (La.) 
213;  Fasnacht  v.  Winkelman,  21  La.  Ann.  727. 

Missouri.  —  Farrar  v.  Kramer,  s  Mo.  App. 
167. 

Pennsylvania.  —  Green  v.  Boyd,  13  Pa.  Super. 
Ct  651.    But  see  Hedary  v.  Gathers,  161  Pa. 

St  87. 

Wiseonsinf  —  Nichols  v.   Palmer,  48  Wis. 

110. 

See  also  Newcombe  v,  Eagleton,  (N.  Y.  City 
Ct  Gen.  T.)  16  Misc.  (N.  Y.)  385.    Bnt  see 
Preston  v.  Huntington,  67  Midi.  139;  Morguii^ 
Smith,  70  N.  Y.  537. 
4g8  Vdnmo  XXVII. 
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becomes  bound,  the  duties  of  the  principal  are  changed  to  some  extent;  as 
by  assigning  to  a  bank  teller  the  duties  of  the  cashier,  or  vice  versa^  or  to  a 
bookkeeper  the  duties  of  teller,  etc.  The  general  principle  controlling  in  such 
case  is  that  the  surety  for  the  performance  of  the  original  duties  is  not  dis- 
charged unless  the  new  duties  materially  affect  the  performance  of  the  old  or 
alfect  the  obligation  of  the  principal  in  respect  of  the  old,  thus  increasing  the 
risks  of  the  surety.* 

g.  Arbitration  of  Debt.  —  Neither  an  agreement  to  arbitrate  the  debt 
nor  the  fact  that  it  is  actually  arbitrated  will  release  the  surety.*  But  where 
a  surety  guarantees  the  performance  of  an  award  by  certain  arbitrators  he 
is  discharged  from  liability  if  other  arbitrators  be  substituted  without  his 
consent." 

4.  Bxteniioii  of  Time  —  a.  General  Rule. — Any  valid  and  binding 
agreement  between  the  principal  and  creditor  by  which  the  time  of  payment 
is  extended  without  the  consent  of  the  surety  releases  the  surety.^ 


1.  Cluuigo  in  OoBBpation  of  Frlnidpal  —  Eng- 
land.—  Frank  v.  Edwards,  8  Exch.  214. 

Vnixed  States.  —  Miller  v.  Stewart,  9  Wheat. 
(U.  S.)  681. 

Alabama.  —  Saiat  v.  Wheeler,  etc.,  Mfg.  Co., 
95  Ala.  362,  36  Am.  St  Rep.  210. 

Georgia.  —  Charlotte,  etc,  R.  Co.  v.  Cow,  59 
Ga.  685,  a7  Am.  Rep.  403. 

Illinois,  —  McCartney  v.  Ridgway,  160  111. 
160. 

Indiana.  —  Wallace  v.  Exchange  Bank,  ia6 

Ind.  265. 

Kentucky.  —  Board  V.  Com.,  (Ky.  1895)  29 
S.  W.  Rep.  436. 

Maryland.  —  Baltimore  First  Nat.  Bank  v. 
Gerke,  68  Md.  449,  6  Am.  St.  Rep.  453. 

Massachusetts.  —  Amicable  Mut.  L.  Ini.  Co. 
V.  Sedgwick,  no  Mass.  163;  Rollstone  Nat. 
Bank  v.  Carleton,  136  Mass.  326. 

Missouri,  —  Home  Sav.  Bank  v.  Traube,  75 
Mo.  199,  42  Am.  Rep.  402 ;  Home  L.  Ins.  Co.  v. 
Potter,  4  Mo.  App.  594;  Hibernia  Sav.  Bank 
V.  McGinnis,  9  Mo.  App.  578;  Burley  v.  Hitt,  54 
Mo.  App.  272 ;  Springfield  Lighting  Co.  v.  Ho- 
bart,  98  Mo.  App.  227.  See  also  Lionbeiger  v. 
Krieger,  88  Mo.  160.  But  see  Home  Sav.  Bank 
V.  Traube,  6  Mo.  App.  221 ;  Singer  Mfg.  Co.  v. 
Hibbs,  21  Mo.  App.  574. 

Nebraska.  —  McAnley  «.  Cooley,  47  Neb. 
I6s. 

Neto  Jersey.  —  Kellogg  v.  Scott,  58  N.  J.  Eg. 
344;  Kell<^  V.  American  Ins.  Co.,  62  N.  J. 
Eq.  811. 

New  York.  —  Socialistic  Co-operative  Pub. 
Assoc.  V.  Hoffmann,  (C  PI.  Gen.  T.)  la  Misc. 
(N.  Y.)  440;  Hyde  v.  Miller,  45  N.  Y.  App. 
Div.  396.  But  see  New  York  p.  Kelly,  98  N.  Y. 
467,  50  Am.  Rep.  699. 

Pennsylvania.  —  Lane's  Appeal,  112  Pa.  St. 
449 ;  Harrisburg  Sav.,  etc..  Assoc.  v.  U,  S. 
Fidelity,  etc.,  Co.,  197  Pa.  St.  177.  See  also 
Shackamaxon  Bank  v.  Yard,  143  Pa,  St.  129.34 
Am.  St.  Rep.  521. 

Tennesue.  —  Mumford  v.  Memphis,  etc.,  R. 
Co.,  s  Lea  (Tenn.)  393,  31  Am.  Rep.  6t6. 

Texas.  —  Fuqua  v.  Pabst  Brewing  Co.,  (Tex. 
Civ.  App.  1896)  36  S.  W.  Rep.  479- 

Wyoming.  —  Snyder  v.  State,  s  Wyo.  318,  63 
Am.  St.  Rep.  60. 

See  also  infra,  this  title,  VIII.  4.  b.  Pre-exist- 
ing and  Subsequently  Imposed  Duties, 

%.  ArbltratiOB  ed  DoM.  —  Turner  v,  Stewart, 


SI  W.  Va.  493.  But  see  Coleman  v.  Wade,  6 
N.  Y.  44- 

8.  MacKay  v,  McDonald,  s  Ala.  388. 
4.  Eztsniion  of  Time — England.  —  Combe  v. 
Woulfe,  I  Moo.  &  S.  241 ;  Oriental  Financial 
Corp.  V.  Overend,  L.  R.  7  Ch.  142;  Clarke  v, 
Birley,  41  Cb.  D.  422 ;  Newton  v.  Chorlton,  a 
Drew.  333 ;  Samuell  v.  Howarth,  3  Meriv.  27a ; 
Wright  V.  Simpson,  6  Ves,  Jr.  734 ;  Nisbet  v. 
Smith,  2  Bro.  C  C.  579 ;  Rees  v.  Berrington,  2 
Ves,  Jr.  540 ;  Blake  v.  White,  i  Y.  &  C.  Exch. 
420;  Oarke  v.  Henty,  3  Y.  &  C  Exch.  187; 
Hawkshaw  v.  Parkins,  2  Swanst.  539 ;  Browne 
V.  Carr,  7  Bing.  508,  20  £.  C.  L  221  ;  Bailey  v. 
Edwards,  4  B.  &  S.  761.  "6  E.  C.  L.  761  ;  Moss 
V.  Hall,  5  Exch.  46;  Oakeley  v.  Pasheller,  10 
Bligfa.  N.  S.  548 :  Isaac  v.  Daniel,  8  Q.  B-  soo, 
55  E.  C  L.  500;  Davtes  v.  Statnbank,  6  De  G. 
M.  &  G.  679 ;  Pooley  v.  Harradine,  7  El.  &  BI. 
431,  90  E.  C.  L.  431 ;  Bank  of  Ireland  c.  Beres- 
ford,  6  Dow.  233 ;  Eyre  v.  Bartrop,  3  Madd. 
224 ;  Howell  v.  Jones,  i  C.  M.  &  R.  97 ;  Green- 
ough  V.  McQelland,  2  El.  &  El.  424,  105  E.  C 
L.  424. 

United  States. —  Suydam  v.  Vance,  2  McLean 
(U.  S.)  99;  U.  S.  V.  NichoU.  12  Wheat.  (U.  S.) 
505;  Sprigg  V.  Mount  Pleasant  Bank,  14  Pet. 

(U.  S.)  201  ;  U.  S.  V.  Hillcgas,  3  Wash.  (U.  S.) 
70;  Uniontown  Bank  v.  Mackey,  140  U.  S.  220; 
Vary  v.  Norton,  6  Fed.  Rep.  808 ;  Hudson  v. 
Bishop,  32  Fed.  Rep.  519  ;  U.  S.  v.  Backland,  33 
Fed.  Rep.  1 56 ;  American,  etc.,  Mortg.,  etc., 
Corp.  V.  Marquam,  62  Fed.  Rep.  960 ;  U.  S.  v, 
American  Bonding,  etc.,  Co.,  (C.  C.  A.)  89  Fed. 
Rep.  gas. 

^^oAamo.  —  Ellis  v.  Bibb,  2  Stew.  (Ala.)  63; 
Everett  v.  U.  S.,  6  Port.  (Ala.)  t66,  30  Am. 
Dec.  584 ;  Fletcher  v.  Gamble,  3  Ala.  335 ;  Chil- 
ton V,  Robbins,  4  Ala,  223,  37  Am.  Dec.  741 ; 
Prout  V.  Branch  Bank,  6  Ala.  309 ;  Carpenter 
V.  Devon,  6  Ala.  718;  Armstead  v,  Thomas,  9 
Ala.  586;  Branch  of  State  Bank  v.  James,  9  Ala. 
949 ;  De  Witt  v.  Bigelow,  1 1  Ala.  480 ;  Hether- 
ington  V.  Branch  Bank,  14  Ala.  68;  Had  en  v. 
Brown,  18  Ala.  641  ;  State  Bank  v.  Edwards,  20 
Ala.  512;  Cox  V.  Mobile,  etc.,  R.  Co.,  44  Ala. 
611;  Buckalew  v.  Smith,  44  Ala.  638:  Mobile, 
etc..  R.  Co.  V.  Brewer,  76  Ala,  135;  Elyton  Co. 
V.  Hood,  121  Ala.  373 ;  Scott  v.  Scruggs,  95  Ala. 
383. 

Arkansas. —  Stone  v.  State  Bank,  8  Ark.  141 ; 
Ferguson  v.  State  Bank,  8  Ark.  416;  King  v, 
499  Volume  XXVII. 
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b.  Consideration  —  (i)  General  Rule. — An  agreement  for  extension 
that  will  release  the  surety  must  be  based  upon  legal  and  sufficient  con- 


State  Bank,  9  Ark.  185 ;  Caldwell  v.  McVicar,  9 
Ark.  418;  Vestal  v.  Knight,  54  Ark.  97. 

Calif onia.  —  Humpfareya  v.  Crane,  5  Cal. 
173;  Daneri  v.  Gazzola,  139  CaL  416. 

Colorado.  —  Winne  v.  Colorado  Springs  Co^ 
3  Colo,  iss;  Byers  v.  Hussey,  4  Colo.  515. 

Connecticut.  —  Adams  v.  Way,  32  Conn.  160; 
Continental  L.  las.  Co.  v.  Barber,  50  Conn.  567 ; 
Boardman  t>.  Larrabee,  51  Conn.  39. 

Delaware.  —  Hazel  v.  Sinex,  6  Del.  Ch.  19. 

District  of  Columbia.  —  Kendall  v.  Grice,  i 
Mackey  (D.  C.)  279;  Walker  v.  Washington 
Title  Ins.  Co.,  19  App.  Cas.  (D.  C.)  S75- 

Florida.  —  Pfeiffer  v.  Knapp,  17  Fla.  144. 

G«or$ia.  —  White  v.  Ault,  19  Ga.  551 ; 
Worthan  v.  Brewster,  30  Ga.  112;  Howell  v, 
Lawrenceville  Mfg.  Co.,  31  Ga.  663 ;  Crawford 
V.  Gaulden,  33  Ga.  173 ;  Scott  v.  Saifold,  37  Ga. 
384;  Stewart  v.  Parker,  55  Ga.  656;  Randolph 
V.  Fleming,  59  Ga.  776:  Bumap  v.  Robertson, 
75  Ga.  689;  Johnson  v.  Prater,  84  Ga.  141. 

Idaho.  —  M aydole  v.  Peterson/  7  Idaho  502. 

Illinois.  —  Gardner  v.  Watson,  13  III.  347; 
Flynn  v.  Mtidd,  37  III.  333 ;  Cunningham  v. 
Wrenn,  23  III.  64 ;  Farwell  v.  Meyer,  35  111.  40 ; 
Governor  v.  Bowman,  44  III.  499;  Galbraith  v. 
Fullerton,  53  III.  126;  Wittmer  v.  Ellison,  72 
111.  301  ;  Myers  v.  Fairbury  First  Nat.  Bank,  78 
111.  257  ;  Home  Nat.  Bank  v.  Waterman,  134  111. 
461 ;  Reed  v.  Cramb,  23  lU.  App.  34;  Kerns  v. 
Kyan,  36  III.  App.  177;  Truesdell  v.  Hunter,  28 
111.  App.  293 ;  German  Ins.,  etc.,  Inst.  v.  Vahle, 
38  111.  App,  557;  Wing  V.  Beach,  31  111.  App. 
78;  Reynolds  v.  Barnard,  36  lU.  App.  318; 
Barnard  v.  Reynolds,  49  111.  App.  596. 

Indiana.  —  Musgrave  v,  Glasgow,  3  Ind.  31; 
Harbert  v.  Dimiont,  3  Ind.  346 ;  Shook  f .  State, 
6  Ind.  113;  Dickerson  v.  Ripley  County,  6  Ind. 
138 ;  Calvin  v.  Wiggam,  27  Ind.  489 ;  Pierce  v. 
Goldsberry,  31  Ind.  52;  Jarvis  v.  Hyatt,  43  Ind, 
163 ;  Hamilton  c.  Winterrowd,  43  Ind.  393 ; 
Abel  V.  Alexander,  45  Ind.  523  ;  White  v.  Whit- 
ney, 51  Ind.  134;  Hogshead  v.  Williams,  55  Ind. 
145;- Albright  V.  Griflin,  78  Ind.  183;  Lamson 
V.  Vevay  First  Nat.  Bank,  82  Ind.  31 ;  Williams 
V.  Scott,  83  Ind.  40s ;  Tharp  v.  Parker,  86  Ind. 
102;  Beach  V.  Zimmerman,  106  Ind.  495;  Post 
V.  Loaey,  ill  Ind.  74;  Spuigeon  V.  Smiths,  114 
Ind.  453;  Merriman  v.  Barker,  121  Ind.  74; 
Davis  V.  Stout,  126  Ind.  13;  Brannon  v.  Irons, 
19  Ind.  App.  30S ;  Voris  v.  Sbotts,  20  Ind.  App. 
220;  Bugh  V.  Crum,  26  Ind.  App.  465. 

Iowa.  —  Christner  v.  Brown,  16  Iowa  130; 
Hunt  V.  Postlewait,  28  Iowa  427 ;  Bonney  v. 
Bonney,  29  Iowa  448 ;  Davis  v.  Graham,  39 
Iowa  514;  Howard  v.  Clark,  36  Iowa  114; 
Chickasaw  County  v.  Pitcher,  36  Iowa  594; 
Hancock  v.  Wilson,  46  Iowa  353;  Morgan  v. 
Thompson,  60  Iowa  380 ;  Lambert  v.  Shitler,  63 
Iowa  73 ;  Miller  v.  McCallen,  6g  Iowa  681 ; 
Citizens  Bank  v.  Barnes,  70  Iowa  413;  Lambert 
f>.  Shctler,  71  Iowa  463 ;  Hubbard  V.  Hart,  71 
Iowa  668. 

Kansas.  —  Rose  v.  Williams,  s  Kan.  483; 
Horton  Bank  v.  Brooks,  64  Kan.  385 ;  Schnitz- 
ler  V.  Wichita  Fourth  Nat.  Bank,  i  Kan.  App. 
674. 

Kentucky. -^Nttl  v.  Harding,  3  Met.  (Ky.) 
347 ;  Blandford  v.  Barger,  9  Dana  (Ky.)  as ; 


Sparks  v.  Hall,  4  J.  J.  Marsh.  (Ky.)  35;  Farm- 
er's, etc.  Bank  v.  Cosby,  4  J.  J.  Marsh.  (Ky.) 
366;  Cooper  V.  Fisher,  7  J,  J.  Marsh.  (Ky.) 
396 ;  Norton  v.  Roberts,  4  T.  B.  Mon.  (Ky.)  491 ; 
Lewis  V.  Harbin,  5  B.  Mon.  (Ky.)  564;  Robin- 
son V.  Offutt,  7  T.  B.  Mon.  (Ky.)  S4o;  Helm 
V.  Young,  9  B.  Mon.  (Ky.)  394;  Doha  v. 
Bronger,  (Ky.  1898)  47  S.  W.  Rep.  619. 

Louisiana.  —  Lee  v.  Sewall,  2  La.  Ann.  940 ; 
Manice  v.  Duncan,  12  La.  Ana.  715;  Bordelon 
V.  Weymouth,  14  La.  Ann.  93;  Jones  v,  Flem- 
ing, 1 5  La.  Ann.  523 ;  Allison  v.  Thomas,  29  La. 
Ann.  732;  Jackson  v.  Michie,  33  La.  Ann.  733. 

Maine.  —  Kennebec  Bank  v.  Ttwkerman,  5 
Me.  130,  17  Am.  Dec.  309;  PUUips  v.  Rounds, 
33  Me.  3S7;  Stowcll  v.  (loodenow,  31  Me.  538; 
Berry  v.  Pullen,  69  Me.  loi,  31  Am.  Rep.  248. 

Maryland.  —  Lawaon  V.  Snyder,  l  Md.  71 ; 
Obemdorff  p.  Union  Bank,  31  Md.  ia6;  Oagett 
V.  Salmon,  5  Gill  &  J.  (Md.)  314* 

Massachusetts.  —  Johnson  v.  MiUa,  10  Cuah. 
(Mass.)  503;  Wilson  v.  VoOt,  II  Met  (Mass.) 
285. 

Michigan.  —  Fanners,  etc.  Bank  v.  Ker^eval, 

2  Mich.  504;  Todd  V.  School  Dist.  No.  i,  40 
Mich.  394;  Walker  v.  Archer,  128  Mich.  603. 
Minnesota.  —  Allis  v.  Ware,  28  Minn.  166. 
Mississippi,  —  Hajmes  v.  Covington,  9  Smed. 
&  M.  (Miss.)  470 ;  Wadlington  v.  Gary,  7  Smed. 
ft  M.  (Misa.)  533;  Roberts  c  Stewart,  31  Miss. 
664;  Brown  v.  Prophit,  53  Misa,  649;  Meggett 
V.  Baum,  57  Miss.  22. 

Missouri.  —  Smarr  v.  Schnitter,  38  Mo.  478; 
Springfield  First  Nat.  Bank  v.  Lcavitt,  65  Mo. 
563 ;  Williams  v.  Jensen,  75  Mo.  681  ;  Barrett 
V.  Davis,  104  Mo.  549;  Hartman  v.  Redman,  at 
Mo.  App.  134;  Citizens'  Bank  v.  Moorman,  38 
Mo.  App.  484;  White  V.  Mlddlesworth,  42  Mo. 
App.  368;  Wayman  v,  Jones,  58  Mo.  App^  313; 
Steele  v.  Johnson,  96  Mo.  App.  147. 

Nebraska.  —  Dillon  v.  Russell,  5  Neb.  484; 
Lee  c  Brugmann,  37  Neb.  332;  Omaha  First 
Nat.  Bank  i>.  Goodman,  55  Neb.  418;  Shuler  v. 
Hummel,  (Neb.  1901)  95  N.  W.  Rep.  350. 

New  Hampshire.  —  Grafton  Bank  v.  Wood- 
ward, 5  N.  H.  99,  20  Am.  Dec.  566;  Wheat  v. 
Kendall,  6  N.  H.  504;  Bailey  v.  Adams,  10  N. 
H.  163 ;  Hoyt  v.  French,  34  N.  H.  198 ;  New 
Hampshire  Sav.  Bank  v.  Bla,  11  N.  H.  336; 
Watriss  V.  Pierce,  33  N.  H.  560 ;  Hutchinson  v. 
Wright,  6r  N.  H.  108 ;  Rochester  Sav.  Bank  v. 
Chick,  64  N.  H.  410. 

New  Jersey.  —  Manning  v.  Shotwell,  5  N.  J. 
L.  675;  Grover  v.  Hoppuck,  36  N.  J.  L,  igi; 
Thompson  v.  Bowne,  39  N.  J.  L.  a;  Haskdl  «. 
Burdette,  35  N.  J.  Eq.  31- 

New  y'tfrA.  —  Ludlow  v,  Slmond,  3  Cai.  Cat. 
(N.  Y.)  1,3  Am.  Dec  291 ;  Coleman  v.  Wade, 
6  N.  Y.  44;  Wilson  v.  Roberts,  5  Bosw.  (N.  Y.) 
too;  Miller  v.  McCan,  7  Paige  (N.  Y.)  451; 
Delaplalne  v.  Hitchcock,  4  Edw.  (N.  Y.)  321 ; 
Myers  v.  Welles,  5  Hill  (N.  Y.)  463 :  Bower  v. 
Tiermann,  3  Den.  (N.  Y.)  378;  Wilson  v.  Ed- 
wards, 6  Lans.  (N.  Y.)  134;  Holmes  v.  Dole, 
Oarke  (N.  Y.)  71;  Gahn  v.  Niemcewicz,  11 
Wend.  (N.  Y.)  312;  Moore  v.  Paine,  i3  Weod. 
(N.  Y.)  t33;  Hubbly  v.  Brown,  16  Johns.  (N. 
Y.)  70;  King  V.  Baldwin,  17  Johns.  (N.  Y.) 
384,  8  Am.  Dec.  415;  Bongbton  r.  Orleans 
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^deration,  otherwise  it  may  be  ignored  and  the  creditor  may  proceed  at  once 
to  enforce  his  rights  and  remedies.* 


Bfehk.  a  Barb.  Ch.  (N.  Y.)  458;  Douglass  v. 
White,  3  Barb.  Ch.  (N.  Y.)  6a  i ;  Wagmaa  v. 
Hoag,  14  Barb.  (N.  Y.)  333;  Bangs  v.  Mosher, 
33  Bsxb.  (N.  Y.)  478;  Newsam  v.  Findi,  35 
Barb.  <N.  Y.)  175;  Albany  Oty  F.  Ins.  Co.  v. 
"Derendorf,  43  Barb.  (N.  Y.)  444;  Dunham  v. 
Countryman,  66  Barb.  (N.  Y.)  368;  McNulty 
V.  Hurd,  t8  Hun  (N.  Y.)  t ;  Ross  v.  Ferris,  18 
Huo  (N.  Y.)  310;  Jester  v.  Sterling,  35  Hun 
(N,  y.)  344;  Thayer  v.  King,  31  Hun  (N.  Y.) 
437;  Qarke  v.  House,  61  Hun  (N.  Y.)  634,  16 
N.  Y.  Supp.  777;  Blackwell  v.  Bainbridge,  (N. 
Y.  City  Ct.  Gen.  T.)  19  N.  Y.  Supp.  681 ; 
Fronde  v.  Bishop,  35  N.  Y.  App.  Diy.  514; 
Brown  v.  Uaaon,  55  N.  Y.  App.  Div.  395 ;  Vilas 
V.  Jones,  1  N.  Y.  374 ;  Coleman  v.  Wade,  6  N. 
Y.  44;  Can-  V.  Lewis,  30  N.  Y.  138;  Smith  v. 
Townsend,  35  K.  Y.  479 ;  Lowman  v,  Yates,  37 
N.  Y.  601 ;  Remsen  v.  Graves,  41  N.  Y.  471  ; 
Altnon  Bank  v.  Bums,  46  N.  Y.  170;  Scoville  v. 
London,  50  N.  Y.  686 ;  Ducker  v.  Rapp,  67  N. 
Y.  464;  Brown  v.  Mason,  170  N.  Y.  584;  Pow- 
ers V.  Silberstdn,  108  N.  Y.  169. 

North  Carolina.  —  Shaw  v.  McFarlane,  i  Ired. 
L.  (33  N.  Car.)  316;  Pipkin  v.  Bond,  s  Ired. 
Eq.'(40  N.  Car.)  91;  Howerton  v.  Sprague,  64 
M.  Car,  451  ;  Deal  v,  Cochran,  66  N.  Car.  269; 
Prairie  v.  Jenkins,  75  N,  Car.  545 ;  Carter  v. 
Duncan,  84  N.  Car.  676 ;  Forbes  v.  Sheppard, 
98  N.  Car.  111;  Hollingswortb  v.  Tomliason, 
108  N.  Car.  345;  Scott  v.  Fisher,  no  N.  Car. 
311,  38  Am.  St  Rep.  688;  Salisbury  First  Nat. 
Bank  v,  Swink,  139  N.  Car.  355. 

Ohio.  —  McComb  v.  Kittridge,  14  Ohio  348; 
Reddish  v.  Watson,  6  Ohio  510;  Ide  v.  Church- 
ill, 14  Ohio  St.  373;  Blazer  v.  Bundy,  15  Ohio 
St.  57;  Kugler  v.  Wiseman,  20  Ohio  361 ;  Klein- 
haus  V.  Generous,  35  Ohio  St.  667 ;  Farmers', 
etc.,  Bank  v.  Lucas,  36  Ohio  St.  385 ;  Bebout  v. 
Bodle,  38  Ohio  St.  500 ;  Upington  c  May,  40 
Ohio  St.  347 ;  Miller  v.  Spain.  41  Ohio  St.  376 ; 
Slagle  V.  Pow,  41  Ohio  St.  603.  * 

Pennsylvania.  —  Hill  v.  Witmer,  2  Phila. 
(Pa.)  73,  13  Leg.  Int.  (Pa.)  69;  Blaine  v.  Hub- 
bard, 4  Pa-  St.  183;  Miller  v.  Stem,  13  Pa.  St. 
383;  Uhler  V.  Applegate,  26  Pa.  St.  140;  Hen- 
derson V.  Ardery,  36  Pa.  St.  449 ;  Bamett  v. 
Reed,  51  Pa.  St.  190,  88  Am.  Dec,  574;  Zane 
V.  Kennedy,  73  Pa.  St.  183;  Shaffer  v.  Qark,  90 
Fa,  St.  94:  Peoples  Bank  v.  Legrand,  103  "Pa. 
St  309,  49  Am,  Rep.  126;  Riddle  v.  Iliompson, 
104  Pa.  St  330;  Hutchinson  v,  Woodwell,  107 
Pa.  St  509;  Garyson's  Appeal,  108  Pa,  St,  581 ; 
Siebenedc  v.  Anchor  Sav.  Bank,  11 1  Pa.  St. 
187;  Neel  V.  Com.,  (Pa.  i886)  7  Atl.  Rep.  74; 
Boring's  Appeal,  (Pa.  1887)  9  Cent.  Rep.  394. 

Tennessee.  —  Bryant  v.  Rudisell,  4  Heislc 
(Tenn.)  656 ;  Apperson  v.  Cross,  5  Heisk. 
(Tenn.)  .481 ;  Peaj  v.  Poston,  to  Yerg.  (Tenn.) 
in;  Washington  v.  Tait,  3  Humph.  (Tom.) 
S43;  White  V.  Summers,  i  Baxt  (Tenn,)  154. 

Texas,  —  Yeary  v.  Smith,  45  Tex.  59 ;  Lane 
V.  Scott  57  Tex.  367;  Mann  V.  Brown.  71  Tex. 
241  ;  Wylie  v.  Hightower,  74  Tex.  306;  West- 
brook  V.  Belton  Nat.  Bank,  (Tex,  Civ.  App. 
1903)  75  S.  W.  Rep.  842;  Angel  v.  Miller.  16 
Tex.  Civ,  App.  679 ;  Templeman  v,  Texas  Brew- 
ing Co.,  (T<!X.  Qt.  App.  1896)  35  S.  W.  Rep. 
935< 


Vetmont.  —  Austin  v.  Dorwin,  31  Vt  38 ; 
Whittle  V.  Skinner,  23  Vt  531;  Wilson  v. 
Wheeler,  29  Vt.  484. 

Virginia.  —  Harnsberger  v,  Geiger,  3  Gratt 
(Va.)  138;  Devefcs  v.  Ross,  10  Gratt  (Va.)  35a, 
60  Am.  Dec  331;  Smith  v.  Com.,  35  Gratt, 
(Va.)  780 ;  Burson  v.  Andes,  83  Va.  445 ;  Stuart 
V.  Lancaster,  84  Va.  772. 

Washington.  —  Warburton  v.  Ralph,  9  Wash. 
537;  Merchants'  Bank  v.  Bussell,  16  Wash. 
546;  Nelson  v.  Flagg,  18  Wash.  39. 

West  Virginia.  —  Sayre  v.  King,  17  W.  Va. 
562;  Knight  f.  Charter,  33  W.  Va.  422;  Glenn 
V.  Morgan,  33  W.  Va.  467. 

Wisconsin.  —  Riley  v.  Gregg,  16  Wis.  666; 
Weed  Sewing  Mach,  Co.  v.  Oberreich,  38  Wis. 
325 ;  American  Button-Hole,  etc.,  Co.  v,  Gumee, 
44  Wis.  49 ;  Jaffray  v.  Crane,  50  Wis.  349 ; 
Omaha  Nat.  Bank  v.  Jc^nson,  in  Wis.  372; 
Hallock  V,  Yankey,  102  Wis.  41,  72  Am.  St.  Rep. 
861. 

Wyoming.  —  Lawrence  v,  Thom,  9  Wyo.  414. 
See  also  the  title  Bills  and  Notes,  vol.  4,  p. 
505. 

The  Biiohargv  of  Aewmmodatlon  Parties  to  ne- 
gotiable paper  as  sureties  is  treated  under  the 
title  AccouMODATiON  Paper,  voI.  1,  p,  375 
et  seq. 

In  Oriental  Financial  Corp,  v.  Overend,  L.  R. 
7  Ch,  143,  it  was  held  that  the  holder  of  a 
security  who  agreed  with,  the  principal  to  give 
time  to  the  surety  thereto  discharged  the 
surety. 

Consent  by  the  surety  for  one  extension  does 
not  authorize  a  second  unless  he  subsequently 
waives  his  rights.  Oyler  v.  McMurray,  7  Ind. 
App,  64s ;  Rochester  Sav.  Bank  v.  Chick,  64  N. 
H.  410;  Parsons  v.  Harrold,  46  W.  Va.  122. 

Baleass  of  Oollatsral.  —  The  extension  that  will 
release  a  surety  will  likewise  release  property 
ple^d  as  collateral.  Reed  v.  Cramb,  aaslll. 
App,  34;  Home  Nat,  Bank  v.  Waterman,  134 
111.  461. 

1.  ConsideratioD  —  United  States.  —  Creath  v. 

Sims,  5  How.  (U.  S.)  192. 

Alabama.  —  Agee  v.  Steele,  8  Ala.  948;  Wil- 
son V.  Orleans  Bank,  9  Ala.  847;  Sawyer  v. 
Patterson,  n  Ala.  523;  Cox  t>.  Mobile,  etc,  R. 
Co.,  44  Ala,  611;  Howie  v.  Edwards,  97  Ala. 
649. 

CobYonifa.  —  Williams  v.  Covillaud,  10  Cal. 
419. 

Georgia.  —  Goodw3m  v.  Higbtower,  30  Ga. 
249 ;  Bonner  v.  Nelson,  57  Ga.  433 ;  Vason  v. 
Beall,  58  Ga.  500;  Carson  v.  McDaniel,  79  Ga. 
561 ;  Tatum  v.  Morgan,  108  Ga.  336. 

Illinois.  —  Gardner  v.  Watson,  13  111.  347; 
Hinds  V.  Ingham,  31  III.  400;  Galbraith  v.  Ful- 
lerton,  53  III.  126;  Field  v.  Brokaw,  148  III. 
654;  English  c  Landon,  181  III.  614;  Kerns  v. 
Ryan,  a6  111.  App.  177 ;  Kriz  v.  Rad  Pokrok,  46 
III.  App.  418. 

Indiana,  —  Coman  v.  State,  4  Blackf.  (Ind.) 
241 ;  Harter  w.  Moore.  5  Blackf.  (Ind.)  367 ; 
Carr  v.  Howard,  8  Blackf.  (Ind.)  190 ;  Shook 
V.  State,  6  Ind.  113;  Shook  v.  Ripley  County,  6 
Ind.  461 :  Halstead  v.  Brown,  17  Ind.  202 ;  Coats 
V,  McKee,  26  Ind.  323 ;  Montgomery  ir.  Hamil- 
ton, 43  Ind.  4SI ;  Hogshead  v,  Williams,  55  Ind. 
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Hew  Promiie  After  Extoiudoa.  —  It  has  been  held  in  some  cases  that  where,  after 
an  extension  has  been  granted  to  the  principal,  the  surety  agrees  still  to  be 
bound,  such  agreement  need  not  be  based  upon  a  new  consideration  to  make 
it  obligatory^ 

(2)  Part  Payment  of  Debt.  —  Neither  part  payment  of  the  principal  or 
interest  of  a  debt  due,  nor  the  payment  of  another  matured  debt,  nor  a  promise 
to  pay  interest  for  the  <^eriod  of  extension  constitutes  a  consideration  for  an 
agreement  for  extension.* 


145 ;  Brooks  v.  AHen,  6a  Ind.  401 ;  Post  v. 
Losey,  iii  lad.  74. 

Iowa.  —  Hunt  v.  Postlewait,  38  Iowa  427; 
Bonney  v.  Bonney,  29  Iowa  448 ;  Davis  v.  Gra- 
ham, 29  Iowa  514;  Wendling  f.  Taylor,  57  Iowa 
354  '•  Byers  v.  Harris,  67  Iowa  685 ;  Hensler  v. 
Watts,  113  Iowa  741. 

Kansas. —  Prather  v.  Gammon,  25  Kan.  379; 
Rose  V.  Williams,  5  Kan.  483 ;  Eaton  v.  Whit- 
more,  3  Kan.  App.  760 ;  Hall  v.  Hays  City  First 
Nat.  Bank,  5  Kan.  App.  493. 

Kentucky.  —  Cooper  v.  Fisher,  7  J.  J.  Marsh. 
(Ky.)  396;  Peck  v.  Durett,  9  Dana  (Ky.)  486; 
Brinagar  v.  Phillips,  i  B.  Mon.  j[Ky.)  283; 
Anderson  v.  Mannon,  7  B.  Mon.  (Ky.)  217; 
Stout  V.  Ashton,  5  T.  B.  Mon.  (Ky.)  251. 

Jtfam«.  —  Leavitt  v.  Savage,  16  Me.  72. 

Maryland.  —  Hoye  v.  Penn,  i  Bland  (Md.) 
38;  Obemdorff  v.  Union  Bank,  31  Md.  126; 
Hayes  v.  Wells,  34  Md.  512;  Lake  v.  Thomas, 
84  Md.  608 ;  Buchanan  v.  Bordlcy,  4  Har.  &  M. 
(Md.)  41,  I  Am.  Dec.  387. 

Mississippi.  —  Thornton  v.  Dabney,  23  Miss. 
559  i  Wright  v.  Watt,  52  Miss.  634;  Payne  v. 
Commercial  Bank,  6  Smed.  &  M.  (Miss.)  24; 
Haynes  v.  Covington,  9  Smed.  &  M.  (Miss.) 
470;  Wadlington  v.  Gary,  7  Smed.  &  M.  (Miss.) 
522;  Newell  V.  Hamer,  4  How.  (Miss.)  684,  35 
Am.  Dec.  415;  Union  Bank  v.  Govan,  10  Smed. 
&  M.  (Miss.)  333. 

Missouri.  —  Harburg  v.  Kumpf,  151  Mo.  16; 
Nichols  V.  Douglass,  8  Mo.  49 ;  Marks  v.  State 
Ba|^,  8  Mo.  316;  Ford  v.  Beard,  31  Mo.  459; 
Semple  v.  Atkinson,  64  Mo.  504 ;  Williams  v. 
Jensen,  75  Mo.  681 ;  Newcomb  v.  Blakely,  i  Mo. 
App.  289;  Brown  v.  Kirk,  20  Mo.  App.  524; 
Aultman,  etc.,  Co.  v.  Smith,  52  Mo.  App.  351 ; 
Burrus  v.  Davis,  67  Mo.  App.  210;  J.  T.  Dono- 
van Real  Estate  Co.  v:  Clark,  84  Mo.  App.  163. 

Nebraska.  —  Watts  v.  Gantt,  »  Neb.  869; 
Smith  V.  Mason,  44  Neb.  610;  Maywood  Bank 
V.  McAllister,  56  Neb.  188. 

New  Hampshire.  —  Bailey  v.  Adams,  10  N. 
H.  162;  New-Hampshire  Sav.  Bank  v.  Down- 
ing, 16  N.  H.  187;  New-Hampshire  Sav.  Bank 
V.  Gill,  16  N.  H.  578;  Rochester  Sav.  Bank  v. 
Chick,  64  N.  H.  410. 

New  Jersey.  —  Grier  v.  Flitcraft,  57  N.  J,  Eq. 
556;  Palmer  v.  White,  65  N.  J.  L.  69. 

New  York.  —  Mutual  L.  Ins.  Co.  v.  Davies, 
44  N.  Y.  Super,  Ct.  172;  Olmstead  v.  Latimer, 
158  N.  Y.  313;  Gahn  v.  Niemcewicz,  11  Wend. 
(N.  Y.)  312;  Sailly  v.  Elmore,  2  Paige  (N.  Y.) 
497;  Vilas  ».  Jones.  lo  Paige  (N.  Y.)  76;  King 
V.  Baldwin,  2  Johns.  Ch.  (N.  Y.)  554 ;  Draper  v. 
Romeyn,  18  Barb.  (N.  Y.)  166;  Boice  v.  Main, 
4  Den.  (N.  Y,)  55 ;  Wilson  v.  Roberts,  5  Bosw. 
(N.  Y.)  100;  Thayer  p.  King,  31  Hun  (N.  Y.)  437- 

Ohio.  —  Farmers'  Bank  v.  Raynolds,  13  Ohio 
84;  McComb  V.  Kittridge,  14  Ohio  348;  Bram- 
Ue  V.  Ward,  40  Ohio  St  367. 


Pennsylvania.  —  Brubaker  v.  Okeson,  36  Pa, 
St.  519;  Riddle  p.  Thompson,  104  Pa.  St.  330; 
Campbell  V.  Floyd,  153  Pa.  St.  84;  Haynes  v. 
Synnott,  160  Pa.  St  180;  Snively  v.  Fisher,  21 
Pa.  Super.  Ct.  56. 

South  Carolina.  —  Bum  v.  Poaug,  3  Desaus. 
(5.  Car.)  596;  Carson  v.  Hill,  i  McMull.  L.  (S. 
Car.)  76. 

Tennessee.  —  Thompaon  v.  Watson,  10  Yerg. 
(Tenn.)  363;  Williams  v.  Wright  9  Humph. 
(Tenn.)  493- 

Texas.  —  Benson  v.  Phipps,  (Tex.  Civ.  App. 
1894)  28  S.  W.  Rep.  359 ;  Houston  v.  Braden, 
(Tex.  Civ.  App.  1896)  37  S.  W.  Rep.  467; 
Hunter  v.  Clark,  28  Tex.  159;  Hall  v.  Johnston, 
6  Tex.  Civ.  App.  110;  Boonell  v.  Prince,  11 
Tex.  Civ.  App.  399. 

Utah.  —  Wallace  v.  Richards,  16  Utah  52. 
Vermont.  —  Joslyn  v.   Smith,   13  Vt  353; 
Austin  V  C'JTtis,  31  Vt.  64. 

Virgin,:  —  Norris  v.  Crummey,  2  Rand. 
(Va.)  323;  Hunter  v.  Jett,  4  Rand.  (Va.)  104; 
Wells  V.  Hughes,  89  Va.  S43- 

West  Virginia.  —  Cumberland  First  Nat  Bank 
V.  Parsons,  45  W.  Va.  688 ;  Knight  v.  Charter, 
33  W.  Va.  422. 

Witcontin.  —  Fay  v.  Tower,  58  Wis.  386. 
1.  Ver  FronlM  After  Extension.  —  Smith  v. 
Winter,  4  M.  &  W.  4S4 ;  Ellis  v.  Bibb,  2  Stew. 
(Ala.)  63;  Rockville  Nat  Bank  v.  HoU,  58 
Conn.  526;  Monmouth  First  Nat  Bank  v.  Whit- 
man, 66  111.  331  ;  Porter  v.  Hodenpuy],  9  Mich. 
II  ;  Fowler  o.  Brooks,  13  N,  H.  240;  Rindskopf 
V.  Doman,  28  Ohio  St  516. 

8.  Part Paymentof Debt-- ^/s&ama.  —  Hughes 
p.  Southern  Warehouse  Co.,  94  Ala.  613. 
Arkansas.  —  King  v.  State  Bank,  9  Ark.  185. 
California.  —  Stroud    v.   Thomas,    139  CaL 
274,  96  Am.  St.  Rep.  iii. 

G^orgto.  —  Crawford  v.  Gaulden,  33  Ga.  173; 
Holliday  v.  Poole,  77  Ga.  159. 

Illinois.  —  Kerns  v.  Ryao,  26  111.  App.  177; 
Woolford  V.  Dow,  34  III.  434;  Edmonds  v. 
Thomas,  41  111.  App.  505. 

Indiana.  —  Dare  v.   Hall,   70   Ind.  345; 
Hume  V.  Mazelin,  84  Ind.  574;  Davis  v.  Stout, 
126  Ind.  12. 
Kansas.  —  Ingels  v.  Sutliff,  36  Kan.  444. 
Kentucky.  —  Evans  v,  Partin,  (Ky.  ,1900)  56 
S.  W.  Rep.  648. 

Massachusetts.  —  Wilson  v.  Powers,  130 
Mass.  127. 

Mississippi.  —  Roberts  v.  Stewart,  31  Miss. 
664 :  Hunt  V.  Knox,  34  Miss.  655. 

Missouri. —  Petty  v.  Douglass,  76  Mo.  70 ; 
Wayman  v.  Jones.  58  Mo.  App.  313;  La  Belle 
Sav.  Bank  v.  Taylor,  69  Mo.  App.  99. 

Nebraska.  —  Sherman  County  v.  Nichols, 
(Neb,  1902)  91  N.  W.  Rep.  198. 

New  Hampshire.  —  Mathewson  v.  Strafford 
Bank,  45  N.  H.  104. 
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P»7m«nt  Before  JUtorltj.  —  But  partial  payment  of  the  debt  before  maturity 
is  sufficient  consideration  for  an  agreement  for  extension  such  as  will  release 
the  surety. ' 

Pajmmt  of  Zntezmt  1a  Adnnoa.  —  And  likewise  the  payment  of  interest  in 
advance  has  been  held  sufficient  to  support  the  extension  and  thus  dischai^e 
the  surety.'  There  are,  however,  cases  holding  that  the  surety  is  not  dis- 
charged by  the  mere  receipt  of  interest  in  advance,  without  a  contract  to  that 
effect,'  and  that  the  payment  of  interest  in  advance  is  not  alone  sufficient 
evidence  of  an  agreement  to  extend  the  time.* 


New  York.  —  Gahn  v.  Niemcewlcz,  ii  Wend. 
(N.  Y.)  312;  Halliday  v.  Hart,  30  N.  Y.  474; 
Manchester  v.  Van  Brunt,  (N.  Y.  City  Ct.  Gen. 
T.)  19  N.  Y.  Supp.  685;  Reynolds  v.  Ward,  s 
Wend.  (N.  Y.)  501.  See  also  Klein  v.  Long, 
a?  N.  Y.  App.  Div.  158. 

Ohio. — Jealdns  v.  Qarkson,  7  Ohio  (pt  i.) 
72- 

Pennsylvania.  —  Hall  v.  Bardwell,  z  C  PL 
Rep.  (Pa.)  33. 
South  Dakota,  —  Bunker  v.  Tqrlor,  10  S. 

Dak.  536. 

Tennessee.  —  White  V.  Summers,  i  Baxt. 
(Tenn.)  154;  Sully  v.  Childress,  to6  Tenn.  109, 
82  Am.  St.  Rep.  875 ;  Howell  v.  Sevier,  i  Lea 
(Tenn.)  360,  37  Am.  Rep.  771. 

Texas.  —  Beasley  v.  Booth,  3  Tex.  Civ.  App. 
98. 

Vermont.  —  Wheeler  v.   Washburn,   24  Vt. 

^93- 

See  also  the  title  Consideration,  vol.  6,  p. 
754. 

1.  Payiiuiit  Before  Xatul^  —  Arhansar.'-~ 
VesUl  p.  Knight,  54  Ark.  97. 

Massachusetts.  —  Greeley  v.  Dow,  »  Met 
(Mass.)  176. 

New  York.  —  Newsam  v.  Finch,  25  Barb.  (N. 
Y.)  175. 

Pennsylvania.  —  Uhler  v.  Applegate,  36  Pa. 

St.  140. 

South  Carolina.  —  Smith  V.  Tunno,  i  Me- 
Cord  Eq.  (S.  Car.)  443.  16  Am.  Dec.  617. 

Vermont.  —  Austin  v.  Dorwin,  ai  Vt  38. 

9.  Payment  «t  XntorMt  In  AdTiiue  —  Alabama. 
—  Scott  V.  Scruggs,  95  Ala.  383, 

Georgia.  —  Scott  V.  Saffold,  37  Ga.  384. 

Illinois.  —  Reynolds  v.  Barnard,  36  111.  App. 
318.  But  see  Cros^an  v.  WohUeben,  90  ID. 
537. 

Indiana.  — Dickerson  v.  Ripley  County,  6 
Ind.  128;  Jarvis  v.  Hyatt,  43  Ind.  163;  Abel 
V.  Alexander,  45  Ind.  523 ;  Woodbum  v.  Carter, 
so  Ind.  376;  Kaler  v.  Hise,  79  Ind.  301 ;  Schte- 
ber  V.  Traudt,  19  Ind.  App.  349. 

Kentucky.  —  Robtnaon  v.  Miller,  a  Bush 
(Ky.)  179- 

Michigan.  —  Hitchcock  v.  Fraekclton,  n6 
Mich.  487. 

Mississippi.  —  Keim  v.  Andrevrs,  59  Miss. 

39-  . 

Missouri. —  Springfidd  First  Nat  Bank  v. 
Leavitt,  65  Mo.  562 ;  Merchant's  Ins.  Co.  v. 
Hauck,  83  Mo.  21 ;  Commercial  Bank  v.  Wood, 
56  Mo.  App.  214;  Owen  v.  Bray,  80  Mo.  App, 
526,  2  Mo.  App.  Rep.  658.  But  see  Russell  v. 
Brown,  21  Mo.  App,  51. 

New  Kor*.  —  Wakefield  Bank  v.  Truesdell, 
S5  Barb.  (N.  Y.)  602. 

North  Carolina.  —  Hollingsworth  v.  Tomlia- 


son,  108  N.  Car.  345 ;  Revel)  v.  Xhrash,  132  N. 
Car.  803. 

Ohio.  —  Osbom  v.  Low,  40  Ohio  St.  347. 
But  see  Vore  v.  Woodford,  29  Ohio  St.  245. 

PenHSyh»mia.~Calvtrt  v.  Good,  95  Pa.  St 
€5;  Grayson's  Appeal,  108  Pa.  St.  581. 

South  Carolina.  —  Gardner  v.  Gardner,  23  S. 
Car.  588. 

Tennessee.  —  Stone's  River  Nat  Bank  v. 
Walter,  104  Tenn.  11. 

Vermont.  —  Dunham  v.  Downer,  31  Vt.  249. 

Washington.  —  Binntan  v.  Jennings,  14  Wash. 
677 ;  British  Columbia  Bank  v.  Jeffs,  15  Wadi. 
230. 

West  Vtrginia.-- Glean  v.  Morgan,  33  W. 
Va.  467. 

Wyoming. — Lawrence  v.  Thom,  9  Wyo.  414. 

Fromiso  to  Fay  Interest.  —  It  has  even  been 
held  in  a  few  cases  that  the  mere  promise  to 
pay  interest  during  the  extended  period  is  suf- 
ficient consideration  to  support  such  an  agree- 
ment, especially  if  it  be  interest  at  an  increased 
rate.  Beuter  v.  Dillon,  63  111.  App.  517;  Pierce 
V.  Goldsberiy,  31  Ind.  53  loverruled  by  Abel  v. 
Alexander,  45  Ind.  533] ;  Huff  v.  Cole,  45  Ind. 
300 ;  Benson  v.  Phipps,  87  Tex.  578 ;  Wood- 
all  V.  Streeter  (Tex.  Civ.  App.  1897)  39  S.  W. 
-Rep.  169;  State  Nat  Bank  v.  Stratton-White 
Co.,  (Tex.  Civ.  App.  1899)  50  S.  W.  Rep.  631. 
Contra,  Turner  v.  Williams,  73  Me.  466 ;  Shay, 
ler  V.  Giddint,  123  Mich.  659;  and  see  the  title 
CoNSioEaATiOH,  vol.  6,  p.  755- 

S.  P^mOBt  of  Zntoroit  tn  Advaaet  Ho  Condder- 
atlMi  —  Maine.  —  Freeman's  Bank  v.  Rollins, 
13  Me.  203;  Williams  v.  Smith,  48  Me.  135; 
Turner  v.  Williams,  73  Me.  466. 

Massachusetts,  —  Oxford  Bank  v.  Lewis,  8 
Pick.  (Mass.)  457 ;  Blackstone  Bank  v.  Hill, 
10  Pick.  (Mass.)  129;  Central  Bank  v.  Willard, 
17  Pick.  (Mass.)  150,  28  Am.  Dec.  284;  Agri- 
cultural Bank  v.  Bishop,  6  Gray  (Mass.)  317; 
Wilson  V.  Powers,  130  Mass.  127;  Haydenville 
Sav.  Bank  v.  Parsons,  138  Mass.  53. 

Michigan.  —  Aultman  v.  (jorham,  87  Mich.  333. 

New  Hampshire.  —  New-Hampshire  Sav. 
Bank  v.  Gill,  16  N.  H.  578. 

Texas.  —  Jameson  v.  Oflker,  15  Tex.  Civ. 

App.  313. 

Virginia.  —  Hamsbaiger  v.  Kinney,  13  (Sratt. 

(Va.)  S". 

4.  FSfmont  of  iDterait  Vot  EvldOBoe  of  Exten- 
■ioa.  —  Springfield  First  Nat  Bank  v.  Leavitt 
65  Mo.  563 ;  Abel  v.  Alexander,  45  lod.  523 ; 
Hume  V.  Mazelin,  84  Ind.  574 ;  Russell  v. 
Brown,  31  Mo.  App.  51 ;  Citizens'  Bank  v. 
Moorman,  38  Mo.  App.  484 ;  American  Nat. 
Bank  V.  Love,  62  Mo.  App.  378.  Contra,  Jarvis 
V.  Hyatt,  43  Ind.  163;  Woodbum  v.  Carter,  50 
Ind.  376;  Schieber  v.  Traudt  19  Ind,  App.  349. 
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(3)  Payment  of  Usury.  — Ordinarily  the  actual  payment  of  usury  is  suffi- 
cient consideration  for  an  extension  and  will  discharge  the  surety.*  A  mere 
promise  to  pay  Usury  is  ordinarily  regarded  as  void,  and  hence  will  not 
discharge  the  surety.* 

c.  Contract  Defective  on  Various  Grounds.  —  Likewise  where  the 
proposed  extension  is  not  accepted  by  one  of  the  parties,*  or  there  is  failure 
to  sign  the  new  note,^  or  there  is  some  unperformed  condition  annexed  to  the 
arrangement,*  or  extension  is  granted  by  one  not  authorized  to  do  so,*  or  it 
is  in  some  way  vitiated  by  fraud,'  or  where  some  other  essential  element  of  a 


1.  F&Tiaeotof  Uiiiry  —  Georgia.  —  Camp  v. 
Howell,  37  Ga,  313;  Small  v.  Hicks.  81  Ga. 
691 ;  Knight  v.  Hawkiiu,  93  Ga.  709. 

Illinois.  —  Wittmer  v.  Ellison,  7a  IlL  301 ; 
Danforth  v.  Seoiple,  73  III.  170;  Myers  v.  Fair- 
bury  First  Nat.  Bank,  78  111.  257. 

Indiana.  —  Harbert  v.  Dumont,  3  Ind.  346 ; 
Calvin  v.  Wiggam,  27  Ind.  4851 ;  Cross  v.  Wood, 
30  Ind.  378;  White  v.  Whitney,  gi  Ind.  134; 
Lemmon  v.  Whitman,  75  Ind.  318.  But  see 
Shaw  V.  Binkard,  10  Ind.  337. 

lovBo.  —  Corielle  v.  Allen,  13  Iowa  a8g. 

Kentiteky.  —  KenninKhani  v.  Bedford,  i  B. 
Mon.  (Ky.)  335;  Duncan  v.  Reed,  8  B.  Mon. 
(Ky.)  383.  But  see  Bartlow  v.  Boude,  3  Daaa 
(Ky.)  591- 

Mississippi.  —  Brown  v.  Prophit,  53  Miss. 
649.  But  see  Polkinghorne  v.  Hendricks,  tSi 
Miss.  366. 

Missouri.  —  Wild  v.  Howe,  74  Mo.  551. 

NgtD  York.  —  Ih-qwr  v.  Trescott,  39  Barb. 
(14.  Y.)  401 ;  Froude  v.  Bishop,  35  N.  Y.  App. 
Div.  514;  Billington  v.  Wagoner,  33  N.  Y.  31. 
But  see  Denick  v.  Hubbard,  37  Hun  (N.  Y.) 
347;  Vilas  V.  Jones,  10  Paige  (N.  Y.)  76. 

Ohio. —  Blazer  v.  Bundy,  15  Ohio  St.  57; 
Wood  V.  Newkirk,  15  Ohio  St.  395;  Osbom  v. 
Low,  40  Ohio  St.  347' 

South  Dakota.  —  Niblack  *.  Champeny,  10  S. 
Dak.  165. 

Texas.  —  Mann  v.  Brown,  71  Tex.  341. 

Virginia.  —  Armistead  V.  Ward,  3  Patt.  & 
H.  (Va.)  504. 

tVest  yirginia.  —  Glenn  v.  Moi^an,  23  W. 
Va.  467 ;  Parsons  v.  Harrold,  46  W.  Va.  laa. 

But  see  McKamy  v.  McNabb,  97  Tenn.  336; 
Meiswtnkle  v.  Jung,  30  Wis.  361,  11  Am.  Rep. 
572. 

8.  Ihnnin  ta  Fay  Uniy — Alabama.  —  Kyle 
V.  Bostick,  10  Ala.  589;  Gilder  v.  Jeter,  11  Ala. 
356;  Cox  V.  Mobile,   etc.;  R.  Co.,  37  Ala. 

330. 

District  of  Columina.  —  Mi^  v.  SIie|dierd,  i 
Mackey  <D.  C.)  430;  Green  v.  Lake,  a  Mackey 
fD.  C.)  162. 

Georgia.  —  Lewis  v.  Brown,  89  Ga.  115 ;  Har- 
rington V.  Findley,  89  Ga.  385. 

IttiHois.  —  Steams  v.  Sweet,  78  111.  446; 
GaUnnith  c  Fnllerton,  53  HI.  136. 

Indiana.  —  Shaw  v.  Binkard,  10  Ind.  337; 
Abel  V,  Alexander,  45  Ind.  533. 

Kentucky.  —  Tudor  v.  Goodloe,  i  B,  Mon. 
(Ky.)  332;  Scott  V.  Hall.  6  B.  Mon,  (Ky.) 
285:  Duncan  v.  Reed,  8  B.  Mon.  (Ky.)  383; 
Offutt  V.  Glass,  4  Bush  (Ky.)  48$;  Patton  v. 
Shanklin,  14  B.  Mon.  (Ky.)  13. 

Afiufii^^  — Roberts  v.  Stewart,  31  Hiss. 
6«4. 


New  York.  —  Deidck  v.  Hubbard.  27  Hun  (N. 
Y.)  347. 

PeHtuytvaiua.  —  Hartman  v,  Datmer,  74  Pa. 
St  36;  Calvert  v.  Good,  95  Pa-  St  6$. 

Tennessee.  —  Wilson  v.  Langford,  5  Humph. 
(Tenn.)  320. 

Texas.  —  Payne  v.  Powell.  14  Tex,  600; 
Mann  v.  Brown,  71  Tex.  341;  Brown  v.  Foun- 
tain, 3  Tex.  Civ.  App.  237. 

Vermont.  —  Burgess  v.  Dewey,  33  Vt  6i8; 
Smith  V.  Hyde,  36  Vt  303. 

Wiseontin.  —  Meiswinkle  p.  Jung,  30  Wis. 
361,  It  Am.  Rep.  573. 

8.  TTnaawpted  Fropowl  —  United  States. — 
Uniontown  Bank  v.  Mackey,  140  U.  S.  aao; 
Mtlmine  v,  Bass,  39  Fed.  Rep.  633. 

Alabama.  —  Brancfc  Bank  v.  Rotnnson,  5  Ala. 
623. 

Illinois.  —  Heenan  v.  Howard,  8t  lU.  App. 

639. 

Indiana.  —  Mertiman  v.  Baricer,  isi  Ind. 
74- 

Kentucky.  —  Alley  v.  Hopkins,  98  Ky.  668. 
Massachusetts. — Agricultural  Bank  v.  Bishop, 
6  Gray  (Mass.)  317, 
Missouri.  —  Harburg  v.  Kumpf,  151  Mo.  16. 
North  Carolina.  —  National  Bank  v.  Sumner, 
119  N.  Car,  591. 

4.  FalloTS  to  aign  Kote.  —  Miller  v.  McCal- 
len,  69  Iowa  681. 

5.  OwriHttei  JJagftHunaA — Lomtiona.  —  Bor- 
delon  V.  Weymouth.  14  La.  Ann.  93;  Purdy 
V.  Forstall,  45  La.  Ann.  814. 

Maine.  —  Miller  f.  Hatch,  73  Me.  481,  39  Am. 
Rep.  346;  Thorn  v.  Pinkbam.  84  Me.  103,  30 
Am.  St  Rep.  335. 

Oklahoma.  —  Knhlman  v.  Leavens,  5  Okla. 
563. 

Virgittta.  —  Hamsberger  v.  Geiger,  3  Gratt 
(Va.)  138. 

0.  Extension  Vot  Antiunlied.  —  Jackson  v. 

Michie,  33  La.  Ann.  733;  Behms  v,  Rogiers, 
(Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  419. 

7.  Tltiatsd  b7  Fraod  —  Ittdiama.  —  AUirigbt  v. 
Griffin,  78  Ind.  183. 

Iowa.  —  Citiz«i8  Bank  v.  Barnes,  70  Iowa 
413;  Hubbard  v.  Hart,  71  Iowa  668;  Dwinnell 
V.  McKibben,  93  Iowa  331. 

Tennessee.  —  Athens  First  Nat.  Bank  v.  Bu- 
chanan. 87  Tenn,  33,  10  Am.  St  Rep.  617. 

TAraj.  — Officer  V.  Marshall.  9  Tex.  Gt. 
App.  428. 

Washington.  —  McDougall  v.  Walling,  ij 
Wash.  78,  55  Am.  St  Rep.  871. 

An  illegal  act  of  the  creditor,  which  does  not 
form  an  essential  element  it)  the  claim  against 
the  surety,  does  not  discharge  him.  Eagle 
Roller^Mill  Co.  v.  Ditlmaa,  67  Minn.  333. 
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completed  contract  is  lacking,'  the  surety  is  not  dischai^ed.' 

a.  Extension  Must  Be  for  Definite  Time.  —  An  extension  between 
the  creditor  and  principal  that  will  discharge  the  surety  must  be  an  extension 
for  a  fixed  and  definite  period  of  time.' 

e.  Surety  Must  Be  Known  as  Such.  —  A  surety  is  not  discharged  by 
an  extension  unless  the  creditor  knows,  actually  or  constructively,  at  the  time 
the  relation  of  suretyship  is  formed,  or  learns  subsequently,  that  the  surety 
is  a  surety  and  not  a  co-principal.* 

/.  Extension  by  Note. —Where*  a  creditor  takes  the  bill  or  note 
of  his  debtor  payable  at  a  future  day,  it  is  \n  extension  of  credit,  and 


1.  MiwUMWHu  Defesti  —  England.  —  Oakley 
V.  Pasheller,  4  CI.  &  F.  207;  Overend  v. 
Oriental  Financial  Corp..  L.  R.  7  H.  L.  348; 
Rouse  v.  Bradford  Banking  iCo.,  (1894)  A.  C 
586,  6  Reports  349. 

Canada,  —  McLaughlin  Carriage  Co.  V. 
Olaod,  34  Nova  Scotia  193. 

United  States,  —  Gordon  v.  Chattanooga 
Third  NaL  Bank,  144  U.  S.  97. 

Illinois.  —  German  Ins.,  etc.,  Inst  v.  Vahle, 
A  III.  App.  557, 

Kentucky.  —  Krupp  v.  St.  Martinus  Ritter 
Verein,  (Ky.  1899)  S3  S.  W.  Rep.  648. 

Massachusetts. — Agricultural  Bank  v.  Bishop, 
ti  Gray  (Mass.)  317. 

Michigan.  —  Garton  v.  Union  City  Nat.  Bank, 
34  Mich.  279. 

Missouri.  —  Kincaid  v,  Yates,  63  Mo.  45; 
Hartman  v.  Redman,  21  Mo.  App.  134. 

New  York. — .Douglass  v.  Ferris,  63  Hun  (N. 
Y.)  413;  Hurst  V.  Trow's  Printing,  etc.,  Co., 
(C.  PI.  Gen.  T.)  30  Ahb.  N.  Caa.  (N.  Y.)  i,  2 
Misc.  (N.  Y.)  361. 

Ohio.  —  Bebout  v.  Bodle,  38  Qhio  St.  500. 

South  Carolina.  —  Carson  v.  Hill,  i  McMull. 
L.  (S.  Car.)  76. 

Vermont.  —  Middlebtuy  Bank  v.  Bing^iam,  33 
Vt.  6ai. 

S.  It  has  been  held  that  a  surety  00  a 
specialty  is  not  discharged  by  a  parol  extension. 
Tate  V.  Wymond,  7  Blackf.  (Ind.)  340;  Stq>toe 
V,  Harvey,  7  Leigh  (Va.)  501. 

3.  Extension  Xnit  Be  for  Deflolts  Time  — 
United  States.  —  Vary  v.  Norton,  6  Fed.  Rep. 
S08. 

Arkansas.  —  King  v.  Haynes.  35  Ark.  463; 
Kendall  v.  Milligan,  63  Ark.  629>  34  S.  W.  Sq?. 
78. 

Georgia.  — ■  WooKoIk  v.  Plant,  46  Ga.  423 ; 
Bnnn  v.  Commercial  Bank,  98  Ga.  647. 

—  Truesdell  v.  Hunter,  28  lU.  App. 

392. 

Indiana.  — Meaiice  v.  Clark,  35  Ind.  304; 
Jarvis  v.  Hyatt,  43  Ind.  163 ;  Gates  v.  Thayer, 
93  Ind.  156. 

Iowa,  —  Morgan  v.  Thompson,  60  Iowa 
380. 

Maryland.  —  H^es  v.  Wdls,  34  Md.  512. 

Mississippi.  —  Rupert  v.  Grant,  6  Smed.  ft 
M.  (Miss.)  433- 

New  York.  —  FallkiB  Nat  Bank  v.  Sleight, 
I  N.  Y.  App.  Div.  189. 

North  Carolina.  —  RevcU  v.  Thrash.  132  N. 
Car,  803;  Deal  v.  Cochran,  66  N.  Car.  369; 
Scott  V.  Fisher,  110  N.  Car.  311,  28  Am.  St. 
Rep.  688. 

Iforth  Dakota.  —  McCormick  Harvesting 
lUeh.  Co.  V.  Rae^  9  N.  Dak.  483. 


Ohio.  —  Jenldns  v.  Qarkaon,  7  Ohio  (pt.  i.) 
72;  Edwards  v.  Bedford  Chair  Co.,  41  Ohio 
St  17. 

Oregon.  —  Findley  v.  Hill,  8  Oregon  347,  34 
Am.  Rep.  578. 

Oklahoma.  —  Kuhlman  v.  X^eavens,  5  Okla. 
564. 

Pennsylvama,~^iiHJia  v.  Stem,  a  Pa.  St 
386. 

Tennessee.  —  Watauga  Bank  v.  Matson,  99 
Tenn.  390, 

Texas.  — y/^h  v.  Pahde,  (Tex.  Civ.  App. 
1897)  43  S.  W.  Rep.  19. 

4,  Stm^  Ibut  Be  Known  at  Saali — United 
States.  —  Scott  v.  Scruggs,  (C.  C.  A.)  60  Fed. 
Rep.  721. 

Georgia.  —  Howell  v.  Lawrenceville  Mfg.  Co., 
31  Ga.  663. 

Illinois.  —  Flynn  v.  Mudd,  27  111.  323 ;  Peter- 
son V.  Stege,  67  111.  App.  147. 

Indiana.  —  Davenport  v.  King,  63  Ind.  64; 
Mullendore  v.  Wertz,  75  Ind.  431;  Lamson  v. 
Vevay  First  Nat  Bank,  82  Ind.  21  ;  Tharp  v. 
Parker,  86  Ind.  102;  Gipson  V.  Ogden,  100  Ind. 
20 ;  Post  V.  Losey,  1 1 1  Ind.  74 ;  Olson  v.  Chism, 
31  Ind.  App.  40. 

Iowa.  —  Morgan  v.  TbompsfHi,  60  Iowa 
280. 

Kentucky.  —  Harris-Seller  Banking  Co.  v. 
Bond.  (Ky.  1898)  47  S.  W.  Rep.  764;  Neel 
V.  Harding,  2  Met.  (Ky.)  247. 

Maine.  —  Mariner's  Bank  v.  Abbott,  28  Me, 
280. 

Massachusetts.  —  Wilson  v.  Foot,  11  Met, 
(Maaa.)  385. 

-  Mississippi.  —  McGee  v,  Metcalf,  la  Smed.  ft 
M.  (Miss.)  535,  51  Am.  Dec  132. 

New  Hampshire.  —  Nichols  v.  Parsons,  6  N. 
H.  30,  23  Am.  Dec.  706. 

New  York.  —  Gahn  v.  Niemcewicz,  11  Wend. 
(N.  Y.)  312. 

Pennsylvania.  —  Phcenix  Brewing  Co,  v. 
Rnmbarger,  181  Pa.  St  251,  59  Am.  St.  R^. 
647. 

South  Carolina.  —  State  Bank  v,  Kerr,  i  Mc- 
Mull. L.  (S.  Car.)  139- 

Tennessee.  —  Bryant  v.  Rudisell,  4  Heisk, 
(Tenn.)  656;  Peay  v.  Poston,  10  Yerg.  (Tenn.) 
iii;  Deberry  v.  Adams,  9  Yerg.  (Tenn.)  52. 

Texas.  —  Bonnell  v.  Prince,  1 1  Tex.  Civ.  App. 
399;  Zapalac  v.  Zapp,  22  Tex.  Civ.  App.  375; 
Victoria  First  Nat.  Bank  v.  Skidmore,  (Tex. 
Dv.  App.  1895)  30  S.  W.  Rep.  564- 

West  Virginia.  —  Parsons  v.  Harrold,  46  W. 
Va.  122;  Cumberland  First  Nat  Bank  v.  Par- 
sons, 45  W.  Va.  688. 

Wisconsin.  —  Gardner  v.  Van  Norstrand,  13 
Wis.  543. 
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the  surety  is  thereby  dischat^d.^ 

g.  Reservation  of  Rights  Against  Surety.  —  Where  a  creditor  in 
granting  extension  to  the  principal  expressly  or  by  clear  implication  reserves 
his  right  against  the  surety,  the  latter  is  not  discharged.  Such  reservation 
preserves  to  the  surety  the  right  to  sue  the  principal  at  any  time.* 

h.  Acceptance  of  Collateral  Security.  —  If,  without  any  agree- 
ment to  extend  payment,  the  creditor  accepts  from  the  principal  debtor  col- 
lateral  security  of  any  kind  which  matures  after  the  original  debt,  the  surety 
is  not  discharged.' 


1.  Exteiulon  by  Toto  —  lUinoUl  —  Parlin, 
etc.,  Co.  V.  Hutson,  198  111.  389;  Reed  v.  Craml^ 

32  111.  App.  34. 

Indiana.  —  Baut  v.  Donly,  160  Ind.  670. 

Iowa.  —  Hubbard  v.  Hart,  71  Iowa  668. 

Matsachusetts.  —  Andetoa  o.  Pai^er,  15 
Gray  (Mass.)  173. 

Missouri.  —  Steele  v.  Johnson,  96  Mo.  App. 
147. 

New  York.  —  Fellows  v.  PrentisB,  3  Den.  (N. 
Y.)  513.  45  Am.  Dec.  484;  Ddaware,  etc.,  R. 
Co.  V.  Burkhard,  36  Hun  (N.  Y.)  57 ;  Myers  v. 
WeUes,  s  Hill  (N.  Y.)  463 ;  Hubbard  v.  Gumey, 
64  N.  Y.  457. 

North  Carolina.  —  Chemical  Co.  v.  Pegram, 
112  N.  Qir.  614. 

Ohio.  —  People's  Ins.  Co.  v.  McDonnell,  41 
Ohio  St  650. 

Pennsylvania.  —  Maples  v.  Hicks,  Bright 
(Pa.)  56;  Bank  v.  Fulton,  i  W.  N.  Cas.  (Pa.) 
110;  Hanbest  v.  Krans,  4  Pbila.  (Pa.)  119,  17 
Leg.  Int  (Pa.)  332;  Okie  v.  Spencer,  2  Whart 
(Pa.)  2S3,  30  Am.  Dec  251 ;  Walters  v.  Swal- 
low, 6  Whart.  (Pa.)  446. 

yirginia.  —  Callaway  v.  Price,  3a  Gratt  (Va.) 
I ;  Buraon  v.  Andes,  83  Va.  445. 

It  has  been  held  that  a  contract  which  binds 
the  debtor  to  pay  money  may  be  discharged  by 
payment  in  anything  which  the  creditor  is  will- 
ing to  accept,  and  that  the  acceptance  of  a  note 
in  part  payment  does  not  discbarge  the  surety. 
Foster  v.  Gaston,  123  Ind.  96. 

S.  BsMrratioB  of  Bights  Agalait  •ontj  — 
England.  —  Oriental  Financial  Cotp.  v.  Over- 
end,  L.  R.  7  Ch.  142;  Bouhbee  v.  Stubbs,  18 
Ves.  Ji.  20;  Owen  v.  Homan,  13  Beav.  196; 
Boaler  v.  Mayor,  19  C.  B.  N.  S.  76,  11  E,  C.  L. 
76;  Kearsley  v.  Cole,  16  M.  &  W.  128;  Wyke 
V.  Rogers,  1  De  G.  M.  &  G.  408;  />.  Glen- 
dinning,  Buck.  517;  Nichols  v.  Norris,  3  B.  & 
Ad.  41,  23  E.  C.  L.  28;  Thomas  v.  Courtnay,  t 
B,  &  Ad.  I. 

Canada,  —  Gorman  v.  Dixon,  36  Can.  Sup. 
Ct  87. 

Alabama.  —  Front  v.  Branch  Bank,  6  Ala. 
309;  Hodges  V.  Elyton  Land  Co.,  109  Ala.  617. 

Connecticut.  —  Rockville  Nat  Bank  V.  Htdt, 
58  Conn.  536. 

Iowa. — Jones  v.  Sarchett,  61  Iowa  520. 

Kansas.  —  Dean  v.  Rice,  63  Kan.  691. 

Maryland.  —  Clagett  v.  Salmon,  s  Gill  ft  J. 
(Md.)  314;  Salmon  v.  Clagett,  3  Bland  (Hd.) 
125. 

Massachusetts.  —  Sobier  v,  Loring,  6  Cush. 
(Mass.)  537 ;  Oxford  Bank  v.  Lewis,  8  Pick. 
(Mass.)  458. 

Michigan.  — Bailey  v.  Gould,  Walk.  (Mich.) 
478;  Big  Rapids  Nat  Bask  v.  Peters,  120  Mich. 
518. 

Misttuippi.  —  Hunt  v.  Knox,  34  Hiss.  655. 


Missouri.— ~Ktu»eH  tr.  Brown,  ai  Mo.  App. 
51;  Rucker  v,  RoUnaon,  38  Mo.  154,  90  Am. 
Dec.  412. 

New  Hampshirt. — Wri^t  v.  Bartlett,  43  N. 
H.  548- 

N*w  York.  —  Morgan  v.  Smith,  70  N.  Y.  537 ; . 
Cslvo  V.  Davies,  73  N.  Y.  ai7,  39  Am.  Rep. 
130- 

North  Caro/iM.  —  Charlotte  First  Nat.  Bank 
V.  Lineberger,  83  N.  Car,  454,  35  Am.  Rep. 
582. 

Pennsylvania.  —  Hagey  v.  Hill,  75  Pa.  St 
108,  15  Am.  Rep.  583;  Kaufmann  v.  Rowan, 
189  Pa.  St  121. 
Vtrmont. — Vide  v.  Hoag,  34  Vt  46. 
Virginia. —  ^ccbange  Bldg.,  etc,  Co.  v.  Bay- 
less,  gi  Va.  134. 

Washington.  —  Boston  Nat  Bank  V.  Jose,  10 
Wash.  185. 

Contra,  Robinson  v.  Brown,  (Tex,  Civ.  App. 
1900)  57  S.  W.  Rep.  686. 

S.  Asoeptaase  »f  Collateral  Seenrity  —  Eng- 
land.—  Twopenny  v.  Young,  3  B.  &  C.  208,  10 
E.  C  L.  54;  Clarke  v,  Birl^,  41  Ch.  D. 
433. 

United  States.-~V.  S.  v.  Hodge,  6  How.  (U. 
S.)  279 :  Heguiar  v.  Groves,  i  Fed.  Rep.  279. 

Alabama. —  Mobile,  etc.,  R.  Co.  v.  Brewer,  76 
Ala.  135. 

Illinois.  —  German  Ins.,  etc,  Inst  v.  Vahle, 
28  111.  App.  557. 
Indiana.  —  Merriman  v.  Barker,  lai  Ind.  74- 
Maryland.  —  Brengle  v.  Buahey,  40  Md.  141, 
17  Am.  Rep.  586. 

Massachusetts.  —  Sigoumey  v.  Wetherell,  6 
Met.  (Mass.)  553. 

Michigan.  —  Big  Rapids  Nat  Bank  c'  Peters, 
120  Mich.  518. 

Mississippi.  —  Wade  v.  Staunton,  5  How. 
(Miss.)  631. 

Missouri.  —  Headlee  v.  Jones,  43  Mo.  335. 
But  aee  Marquardt  Sav.  Bank  v.  Freund,  80  Mo. 
App.  657,  3  Mo.  Am>.  Rep.  693. 

New  lersey.  —  Firemen's  Ins.  Co.  v.  VTilkin- 
son,  35  N.  J.  Eq.  r6o;  Dodson  v.  Taylor,  56 
N.  J.  L.  II.  But  see  Bell  v.  Martin,  18  N.  J.  L. 
167. 

New  York.  —  Remsen  v.  Graves,  41  N.  Y. 
471 ;  Elwood  V.  Deifendorf,  s  Barb.  (N.  Y.) 
398;  Van  Etten  v.  Trondden,  67  Barb.  (N.  Y.) 
342;  Mack  V.  Anderson,  (Supm.  Ct.  Spec  T.) 
33  N.  Y.  Supp.  208.  But  see  Kane  v.  Cbrtesy, 
100  N.  Y.  132. 

Pennsylvania.  —  Pennsylvania  Bank  v.  Potius, 
ro  Watts  (Pa.)  148;  Schlagcr  v.  Teal,  185  Pa. 
St  332. 

Rhode  Island.  —  Thurston  v.  James,  6  R.  I. 
103. 

Texas.  —  Cruger  v.  Burke,  1 1  Tex.  694. 
Vermont.  —  Austin  v.  Curtis,  31  Vt  64. 
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i.  Indemnified  Surety.  —  A  surety  who  holds  indemnity  or  security 
from  the  principal  is  not  discharged  by  an  indulgence  or  extension  which 
otherwise  would  have  that  effect.*  But  if  the  indemnity  proves  to  be  of  no 
value  he  is  dischai^ed.* 

J.  No  Revival  of  Obligation.  —  The  liability  of  a  surety  once  dis- 
chai^ed  is  not  revived  by  a  subsequent  arrangement  between  the  principal 
and  creditor.' 

k.  Statutory  Extension.  —  Where  an  extension  is  granted  to  a  princi- 
pal debtor  by  statute,  it  is  a  general  rule  that  such  extension  does  not  release 
the  suretyship.* 

/.  After  Judgment  Against  Principal.  —  After  recovery  of  judgment 
against  a  debtor  and  his  surety,  the  relation  of  principal  and  surety  is  generally 
regarded  as  still  continuing,  so  that  an  extension  of  time  granted  to  the 
principal  will  discharge  the  surety.* 

m.  Evidence.  —  It  is  not  necessary  to  show  an  express  agreement  for 
extension,  but  this  may  be  inferred  or  implied  from  the  circumstances.*  The 
surety  need  not  show  that  he  gave  notice  of  his  dissent,'  and  proof  that  the 
surety  knew  of  the  extension  is  not  equivalent  to  consent  on  his  part.® 
Whether  the  parties  intended  to  grant  and  accept  an  extension  is  a  question 
for  the  jury.*  The  burden  rests  upon  the  surety  to  prove  the  extension  of 
time  without  his  consent,**  and  to  prove  that  he  is  a  surety.**  It  is  generally 
recognized  that  the  acceptance  of  a  new  note  after  the  maturity  of  the  guaran- 
teed debt  is  evidence  of  an  agreement  to  extend  the  time  of  payment.**  There 


1.  IndlBBlAid  Banty.  —  Chilton  v.  Robbing,  4 
Ala.  233,  37  Am.  Dec.  741 ;  Hardeater  v.  Tate, 

85  Mo.  App.  634 ;  First  Nat.  Bank  v.  Davis,  87 
Mo.  App.  342 ;  Kleinhaus  v.  Generous,  35  Ohio 
St.  667;  Smith  V.  Steele,  as  Vt.  427,  60  Am. 
Dec.  376;  Turner  v.  Stewart,  51  W.  Va.  493. 

S.  Phelps  f.  Walkey,  84  Iowa  i3o;  Fay  v. 
Tower,  58  Wis.  286.  See  also  Citisens  Bank  v. 
Barnes,  70  Iowa  413. 

«.  Ho  BartTal  of  Obligation.  —  Elyton  Co.  v. 
Hood,  131  Ala.  373;  RittcnhouK  v.  Kemp,  37 
Ind.  358. 

4.  Btatatory  Extensloa.  —  State  v.  Carleton,  i 

Gill  (Md.)  249;  State  v.  Swinney,  60  Miss.  39, 
45  Am.  Rep.  405;  Smith  v.  Com.,  25  Gratt. 
(Va.)  780.  But  see  State  v.  Roberts,  68  Mo. 
234,  30  Am.  Rep.  788;  Johnson  v.  Hacker,  8 
Heisk.  (Tenn.)  388. 

0.  Aft«r  Judgment  Agalut  Frlndptl — Ala- 
bama. —  Carpenter  v.  Devon,  6  Ala.  718. 

California.  —  Morley  v.  Dickinson,  1 3  Cal. 
561. 

Delaware.  —  Hazel  v.  Sinex,  6  Del.  Ch.  19. 

Georgia.  —  McCrary  v.  Coley,  i  Ga.  Dec.  104. 

/ndttma.  ~  Wingate  v.  Wilson,  53  Ind.  78; 
Gipson  V.  Ogden^  too  Ind.  20.  See  also  Barker 
V.  M'Oure,  3  Blackf.  (Ind.)  14. 

Iowa.  —  Sherraden  v.  Parker,  34  Iowa  28; 
Hancock  v.  Wilson,  46  Iowa  35a. 

Louisiana.  —  Gustine  v.  Union  Bank,  10  Rob. 
(La.)  412;  Allison  v.  Thomas,  39  La.  Ann.  733. 

Minnesota.  —  Moss  v.  Pettingill,  3  Minn.  217. 

New  York.  —  Storms  v.  Thorn,  3  Barb.  (N. 
Y.)  314.  See  also  Bower  v.  Tiennann;  3  Den. 
(N.  Y.)  37».  But  see  Hubbell  v.  Carpenter,  3 
Barb.  (N.  Y.)  484. 

OAio.~  Blazer  v.  Bundy,  15  Ohio  St  S7- 

Penntylvania.  —  Qippinger  v.  Creps,  3  Watts 
(Pa.)  4S ;  Manufacturer's,  etc..  Bank  v.  State 
Bank,  7  W.  &  S.  (Pa.)  335,  42  Am.  Dec.  240. 

Tennessee. —  Williams  v.  Wright,  9  Hmnph. 
(Tenn.)  493> 


Ttxtts.  —  Pilgrim  v.  D^«8,  24  Tex.  383* 
Bat  tee  Marshall  v.  Ailren,  35  Vt.  337. 

6,  AgTMmsnt  lot  Extension  Kay  Bs  Implied.  — 
Kerns  v.  Ryan,  26  III.  App.  1 77 ;  Brooks  Tf. 
Wright,  13  Allen  (Mass.)  73;  Revell  v.  Thrash, 
132  N.  Car.  803. 

7.  VotlM  of  DliMnt  Kot  NMMary.  —  Riggins 
V.  Brown,  n  Ga.  271.  See  also  Pimental  v. 
Marques,  109  Cal..  406. 

%,  Lambert  v.  Shetler,  71  Iowa  463. 

9.  QoMtfam  fer  Jnry.  —  Roberson  v.  Blevins, 
S7  Kan.  50;  Moore  v.  Reddii^,  69  Miss.  841; 
Powers  V.  Silberstein,  108  N.  Y.  169;  Robson 
V.  Brown,  (Tex.  Civ.  App.  1900)  57  S.  W.  Rep. 
83. 

10.  Burden  upon  Sorety.  —  Illinois  University 
V.  Hayes,  114  Iowa  690;  Truesdell  v.  Hunter, 
38  111.  App.  292;  Stepp  V.  Hatcher,  67  S.  W. 
Rep.  819,  23  Ky.  L.  Rep.  3441 ;  Eaton  v. 
Waite,  66  Me.  221 ;  Washington  State  Co.  v. 
Burdick,  60  Minn.  270 ;  Gudorian  v.  Leland,  61 
Minn.  67.  But  see  Menke  v.  Gerbracbt,  7$ 
Hun  (N,  Y.)  181 ;  Mundy  v.  Stevens,  (C.  C. 
A.)  61  Fed.  Rep.  77- 

IL  Turner  v.  Stewart,  si  W.  Va.  493- 
Parol  evidence  is  not  admissible  to  show  that 
the  contract  guaranteed  ia  different  from  that 
conditioned  in  a  writing  evidenced  in  such  con- 
tract Crescent  Brewing  Co.  v.  Handley,  90 
Ala.  486. 

IS.  Snr  Note  as  Erldenoe  of  Extension  —  Eng- 
land.—  Bellingham  v.  Freer,  i  Moo.  P.  C.  333; 
Price  V.  Price,  16  M,  &  W.  332;  Walton  v. 
Mascall,  13  M.  &  W.  45^;  Baker  v.  Walker,  14 
M.  &  W.  46s. 
Georgia.  —  Simmons  v.  Guise,  46  Ga.  473. 
Iowa.  —  Chickasaw  County  v.  Pitcher,  36 
Iowa  593. 

Maryland.  —  Dixon  v.  Spencer,  59  Md.  346. 
Missouri.  —  Springfield  First  Nat.  Bank  v. 
Leavitt,  6s  Mo.  562. 
New  York.  —  Myers  v.  Welles,  5  Hill  (N.  Y.) 
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is,  however,  authority  for  the  statement  that  the  taking  of  such  a  note  does 
not  imply  that  the  creditor  agreed  to  give  time.* 

5.  ladolgence  to  Prindpal  Sebtor  —  a.  In  General.  —  It  is  fundamental  in 
the  law  of  suretyship  that  the  creditor  owes  to  the  surety  no  duty  of  active 
diligence.  This  principle  is,  of  course,  a  legal  one,  but  it  permeates  the 
entire  law  of  discharge  and  ia  rarely  violated.  One  small  class  of  cases  pre- 
sents a  real  exception  to  the  broad  rule.  By  the  weight  of  authority  the 
failure  of  a  creditor  to  record  a  mortgage  or  register  a  Hen,  whereby  the 
security  is  lost,  is  an  act  of  such  gross  and  blameworthy  negligence  as  to 
discharge  the  surety  to  the  extent  of  the  security  thus  lost.*  It  is  also  held 
by  a  very  few  courts  that  where  the  creditor  suffers  the  debt  to  be  barred  as 
aerainst  the  principal  or  his  estate,  the  surety  is  dischai^ed.*  Subject  to  these 
unimportant  exceptions,  it  is  universally  true  that  a  mere  nonfeasance  on  the 
part  of  the  creditor  will  not  discharge  the  surety.  Mere  inaction,  indulgence, 
delay,  or  forbearance  on  the  part  of  the  creditor  to  bring  suit  against  the 
principal  debtor,*  or  his  failure  promptly  to  subject  securities  or  to  apply 


463;  Fellows  f.  Prentiss,  3  Den.  (N.  Y.)  518. 
45  Am.  Dec.  484;  Putnam  v.  Lewis,  8  Johns. 
(N.  Y.)  389;  Hubbard  v.  Gurner.  64  N.  Y. 
457  r  Greene  v.  Bates,  74  N.  Y.  333. 

Tennessee.  —  Lea  v.  Dozier,  10  Humph. 
(Tenn.)  447. 

Virginia.  —  Stuart  v,  Lancaster,  84  Va.  772. 

1.  Vore  V.  Woodford,  29  Ohio  St.  245; 
Weakly  p.  Bell.  9  Watts  (Pa.)  273.  3*  Am. 
Dec.  116;  Shaw  V.  First  Associated  Reformed 
Presb.  Church,  39  Pa.  St.  226;  Hntebinson  v. 
Woodwell,  107  Pa.  St.  509;  Maddox  v.  Lewis, 
12  Tex.  Civ,  App.  424,  See  also  Dyar  v.  Sbenk- 
berg,  93  Iowa  154;  Robcrson  v.  Blevins,  57 
Kan,  so. 

8.  Tftilnre  to  Bagister  Korts&ge  or  Lien.  — 
Straton  v.  Rastall,  2  T.  R.  366;  Evans  v. 
Kister,  (C.  C.  A.)  92  Fed.  Rep.  828;  Sullivan 
V.  State,  59  Ark.  47;  Toomer  v.  Dickerson,  37 
Ga.  428;  Atlanta  Nat.  Bank  v.  Douglass,  51 
Ga.  205,  21  Am.  Rep.  234 ;  Redlon  v.  Heath,  59 
Kan.  255 ;  Burr  v.  Boyer,  2  Neb.  265 ;  Galbraith 
V.  Townsend,  i  Tex.  Civ.  App.  447.  Contra, 
Philbrooks  V.  McEwen,  29  Ind,  347 ;  Lang  v, 
Brevard,  3  Strobh.  Eq.  (S.  Car,)  59;  Hampton 
V.  Levy,  t  McCord  Eq.  (S.  Car.)  107.  And 
see  Pickens  v.  Finney,  12  Smed.  &  M.  (Miss.) 
468;  McGee  v.  Metcalf,  12  Smed.  &  M.  (Miss.) 
535.  51  Am.  Dec.'i23,  holding  that  aoreties  on 
■  forthcoming  bond  are  not  released  fay  a  failure 
to  enroll  the  bond. 

This  exception  rests  upon  purely  equitable 
grounds  and  has  taken  form  in  the  coarse  of 
the  development  of  the  law  pertaining  to  the 
subject  of  dealing  with  securities.  See  infra, 
this  section,  7,  Dealing  with  Securities. 

The  Bwdtn-  of  Proof  is  on  the  surety  to 
show  that  the  security  was  lost  by  sale  to  a 
bona  Sde  purchaser.  Burr  v.  Bojrer,  a  Neb. 
26s. 

Talliure  to  Proenre  Deed, —  It  has  been  similarly 
hrld  that  the  negligent  failure  of  the  creditor 
to  take  a  deed  to  property  purchased  at  an 
execution  sale,  whereby  the  lien  is  lost,  will 
discharge  the  surety,  Hendryx  v,  Evanb, 
(Iowa  1903)  94  N.  W.  Rep.  853. 

8,  See  supra,  thia  section,  2.  b.  OPfation  of 
Law. 

Aa  will  be  seen  fartiier  on,  the  surety  is  ^s- 
charged  from  future  liability  by  the  retention 


of  a  bonded  employee  after  knowledge  of  his 
dishonesty.  Hiis,  however,  is  a  positive  act  of 
bad  faith  and  Is  not  viewed  merely  as  a  non- 
feasance. See  infra,  this  section,  9.  e.  RetentioM 
of  Employee  Known  to  Be  Dishonest. 

4.  Paailvo  Indnlgenee  «f  tho  FriBol3Ml  Dohtar 
by  the  Ondf tor.  —  Strong  v.  Foster,  17  C.  B. 
201,  84  E.  C.  L,  201 ;  Samuell  v.  Howarth,  3 
Meriv.  272;  Wright  v.  Simpson,  6  Ves.  Jr. 
734;  Lysagbt  v.  Walker,  5  Bligh  N.  S.  t; 
Brickwood  V.  Anniss,  s  Tannt  614,  i  E.  C  L. 
210;  Price  V.  Kirkhani,  3  H.  4  C.  437;  Carter 
V.  White,  2S  Ch.  D,  670. 

United  States.  — Hunt  v.  U,  S..  i  GaU.  (U. 
S.)  32;  AUen  v.  O'Donald,  28  Fed.  Rep.  17; 
Hagood  V.  Blythe,  37  Fed.  Rep.  249;  Green- 
way  V.  Orthwein  Grain  Co.,  (C.  C.  A.)  85  Fed. 
Rep.  536. 

Alabama.  —  Buckalew  v.  Smith,  44  Ala.  638. 
Arkansas.  —  Dawson  v.  Real  Estate  Banl^  5 
Ark.  283. 

California.  —  HumphrcTB  V.  Crane,  5  CaL 
1 73 :  Sacramento  v.  Kirl^  7  Cal.  419 ;  Whittiag 
V.  Clark,  17  Cal.  407. 

Connecticut. —MtM  Nat  Bank  V.  Ht^lister, 
55  Conn.  188. 

Georgia.  —  Crawford  o.  Gaolden,  33  Ga.  173; 
Pittman  v.  Chisolm,  43  Ga.  442 ;  Reid  v.  Flip- 
pen,  47  Ga.  a73. 

Illinois.  —  People  v.  White,  1 1  III.  341 ;  Ljde 
V.  Morse,  34  HI.  95;  Andiua  v.  Carpieater,  52 
III.  171;  Huddlcaton  v.  Francis,  «6  IlL  An>< 
334. 

Indiana,  —  Naylor  v.  Moody,  3  Blackf.  (Ind.) 
93;  Kirby  v.  Studebaker,  15  Ind.  45;  Owen  p. 
State,  25  Ind.  107;  Pierce  v.  Goldsberry,  31 
Ind.  52 ;  Menifee  v,  Clark,  35  Ind.  304 ;  Martin 
V.  Orr,  96  Ind.  491 ;  Smith  v.  McKeaa,  99  Ind. 

lOI, 

Iowa.  —  Davis  v.  Graham,  29  Iowa  514. 
Kansas.  —  Vancil  v.  Hagler,  27  Kan,  407. 
Kentucky.  —  Barbee  v.  Pitman,  3  Bush  (Ky.) 
259;  Rankin  v.  White,  3  Bush   (Ky.)  S4S; 
Wintersmith  v.  Tabor,  5  Bush  (Ky.)  105;  Bray 
V.  Howard,  7  B.  Mon.  (Ky.)  467 ;  Daviess  v. 
Womack,  8  B.  Mon.  (Ky.)  383 ;  Craig  v.  Oes- 
ham,  12  B.  Moo.  (Ky.)  401;  Nichols  v.  Mc- 
Dowell,  14  B.  Mon.   {Ky.)  6;  Gnyha«  w. 
Washington  County  Ct.,  9  Dana  <K)r.)  18a. 
Louisiana.  —  Richard  v.  Beanchaiop,  «  La. 
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funds  available  for  the  satisfaction  of  the  debt,'  famines  no  defense  to  the 
surety,  unless,  by  the  terms  of  the  contract  with  him,  diligence  and 
promptitude  on  the  part  of  the  creditor  are  required.* 

iMhN.  —  Expressions  are  sometimes  seen  to  the  effect  that  the  surety  may 
be  discharged  by  the  creditor's  laches,  the  term  being  used  in  the  sense  of 
negligent  forbearance.'  Such  expressions  are  becoming  rare,  and  the  defense 
of  laches  is  admissible  in  favor  of  the  surety  only  under  the  same  conditions 
as  make  it  an  effective  defense  in  other  relations.    Mere  failure  to  proceed. 


Ann.  63s ;  Hill  v.  Bonrcier.  29  La.  Ann.  841 ; 
Pharr  v.  McHugh,  32  La.  Ann.  1280;  Foratall 
V.  Fussell,  50  La.  Ann.  256;  Purdy  v.  Foratall, 
45  La.  Ann.  814. 

Maine.  —  Freeman's  Bank  v.  Rollins,  13  Me. 
302;  Leavitt  r.  Savage,  16  Me.  72, 

Maryland.  —  Sasscer  v.  Young,  6  Gill  &  J. 
(Md.)  343 ;  Jordan  v.  Tnnnbo,  6  Gill  &  J.  (Md.) 
Z03;  Obemdorff  v.  Union  Bank,  31  Md.  ia6; 
Banks  V.  State,  6a  Md.  88 ;  State  v.  Car  let  on, 
I  Gin  (Md.)  349 ;  Freaner  v.  Yingling,  37  Md. 
491- 

Massachusetts.  —  Hunt  v.  Bridgham,  z  Pick. 
(Mass.)  s8i,  13  Am.  Dec.  458;  McKim  v. 
Williams,  134  Mass.  136. 

Minn*tota.  —  Benedict  v.  Olson,  37  Minn. 
43t ;  Berrrfaill  v.  Peabody,  77  Minn.  59. 

Mississippi.  —  Montgomery  v.  Dillingham,  3 
Smed.  &  M.  (Miss.)  64; ;  Johnson  v.  Planters' 
Bank,  4  Smed.  &  M.  (Miss.)  165,  43  Am.  Dec 
480;  Hunt  V.  Knox,  34  Miss.  655;  McMullen  v. 
Hinkle,  39  Miss.  142. 

Missouri.  —  Hawkins  v.  Ridenhour,  13  Mo. 
laS ;  Cain  v.  Bates,  35  Mo,  427 ;  Rucker  v. 
Robinson,  j8  Mo.  154,  go  Am.  Dec.  412;  Mc- 
Ctiae  V.  Belt,  38  Mo.  281. 

JV«tif  Hampshire. '^IttmaweaA  v.  Riddle,  j 
N.  H.  448. 

New  York.  —  Draper  v,  Romeyn,  18  Barb. 
(N.  Y.)  166;  Williams  v.  Townsend,  i  Bosw, 
(N.  Y.)  411 ;  Valentine  v.  Farrington,  2 
Edw.  (N.  Y.)  53;  Scott  V.  Stockwell,  (Supm. 
Ct.  Spec.  T.)  6s  How.  Pr.  (N.  Y.)  249;  King 
V.  Baldwin,  2  Johns.  Ch.  (N.  Y.)  SS4;  Peo- 
ple V.  Jansen,  7  Johns.  (N.  Y.)  332,  5  Am.  Dec. 
37s;  Powell  V.  Waters,  17  Johns.  (N.  Y.)  176; 
King  f.  Baldwin,  17  Johns.  (N.  Y.)  384,  8  Am. 
Dec  415;  Sailly  v.  Elmore,  2  Paige  (N.  Y.) 
497;  Vilas  V.  Jones,  10  Paige  (N,  Y.)  76;  Peo- 
ple V.  Rnssell,  4  Wend.  (N.  Y.)  370;  Utica 
Bank  v.  Ives,  17  Wend.  (N.  Y.)  501 ;  Schroep. 
pell  V.  Shaw,  3  N,  Y.  446 ;  Lowman  v.  Yates, 
37  N.  Y.  601  ;  Douglass  v.  Ferris,  138  N.  Y. 
193,  34  Am,  St.  Rep.  435. 

North  Carolina.  —  Bizzell  v.  Smith,  »  Dev. 
Eq.  (17  N.  Car.)  27;  Carter  v.  Jones,  s  Ired. 
Eq.  (40  N.  Car.)  196,  49  Am.  Dec.  435;  Neal 
V.  Freeman,  85  N.  Car.  441 ;  Charlotte  First 
Nat.  Bank  v.  Homesley,  99  N.  Car.  531  ;  Shaw 
V.  UcFarlane,  i  Ircd.  L.  (33  N.  Car.)  316. 

Ohio.  —  WBsUmm  v.  Holmes,  Wright  (Ohio) 

Pennsylvania.- — Berks  County  v.  Ross,  3 
Binn.  (Pa.)  520,  s  Am.  Dec  3S3 ;  U.  S.  v.  Simp- 
son, 3  P.  &  W.  (Pa.)  437,  34  Am.  Dec.  331 ; 
Weaver  v.  Shryock,  6  5.  ft  R.  (Pa.)  36a;  Cope 
V.  Smith,  8  S.  &  R.  (Pa.)  no.  11  Am.  Dec. 
582;  Gardner  v.  Ferree,  15  S.  &  R.  (Pa.)  28, 
16  Am.  Dec  513;  Johnston  v.  Thompson,  4 
Watts  (Pa.)  446;  Mundorff  v.  Singer,  5  Watts 


fPa.)  17a;  Love  v.  Brown,  38  Pa,  St  307; 
Kramph  v.  Hatz,  52  Pa.  St.  525;  Neel's  Ap- 
peal, (Pa.  1887)  II  Atl.  Rep.  636. 

South  Carolina.  —  Rutledge  v.  Greenwood,  3 
'Desaus.  (S.  Car.)  389;  Edwards  v.  Dargan,  30 
S,  Car.  177;  Watson  v.  Barr,  37  S.  Car.  463. 

Tennessee.  —  Grimes  v.  Nolen,  3  Humph, 
(Tenn.)  412;  Johnston  v.  Searcy,  4  Yerg. 
(Tenn.)  183;  Nashville  Bank  v.  Campbell,  7 
Yerg.  (Tenn.)  353. 

Texas.  —  Behms  V.  Rogers,  (Tex.  Civ.  App. 
1897)  40  S.  W.  Rep.  419- 

Virginia.  —  Roberts  v.  Colvin,  3  Gratt.  (Va.) 
342;  Updike  V.  Lane,  78  Va.  132;  Alexander  v. 
Byrd,  85  Va.  690. 

iVisconsin.  —  Harris  v.  Newell,  42  Wis,  687. 

1.  Mm  lUlnre  to  SalgoBt  Seeorltr  or 
rud  Dots  Hot  IHaehar^ — England.  —  Kii«s- 
ton-apon-Hnll  v.   Harding,   (1892)   2  Q.  B, 
494* 

Alabama.  —  Branch  of  State  Bank  v.  Perdue, 
3  Ala.  409> 

Arkansas.  —  Grisard  v.  Hinson,  50  Ark.  229 ; 
Maledcm  v.  Leflore,  62  Ark.  387. 

Connecticut.  —  Phoenix  Mut  L.  Ins.  Co.  v. 
HoUoway,  51  Conn.  310. 

Georgia.  —  Souter  v.  Southwestern  Georgia 
Bank,  94  Ga.  713. 

lova.  —  Fanners'  Bank  v.  Artbor,  75  Iowa 
129. 

Kentucky.  —  Krupp  v.  St.  Martinns  Ritter 
Verein,  (Ky.  1899)  53  S.  W.  Rep.  648. 

Maryland. —  Freaner  v,  Yingling,  37  Md. 
491  ;  Gray  v.  Farmers'  Nat  Bank,  81  Md.  '631  ; 
Warner  v.  Williama,  93  Md.  5i7' 

Mississippi.  —  Qopton  v.   Spratt,  52  Miss. 

Missouri.  —  English  v.  Setbert,  49  Mo.  App. 

563. 

Nebraska.  —  Greenwood  First  Nat.  Bank  v. 
Wilbem,  (Neb.  1903)  93  N,  W,  Rep.  1002; 
Myers  V.  Farmers  State  Bank,  53  Neb.  834; 
Dillon  V.  Russell,  5  Neb.  484- 

New  York.  —  Hunt  V.  Purdy,  83  N.  Y.  486, 
37  Am.  Rep.  587. 

Ohio.  —  Commonwealth  Bldg.,  etc,  Co.  v. 
Fromlet,  6  Qbio  Dec.  184, 

Compare  Harper  v.  National  L.  Ins.  Co.,  (C. 
C.  A.)  56  Fed.  Rep.  281. 

Fassivs  N^li^noe  on  the  part  of  the  creditor 
is  not  sufEicient  to  discbarge  the  surety  even 
though  the  mortgage  lien  be  lost.  Wasson  v. 
Hodshire,  108  Ind.  26. 

S.  Oontnst  Imposing  Duty  of  AotlTS  IMllganoa. 
—  Smith  V.  McKean,  99  Ind.  101;  Walker  v. 
Goldsmith,  7  Oregon  161. 

S,  Laohes. —  £tna  Nat.  Bank  v.  Hollister,  SS 
Conn.  188  (if  misled  to  his  prejudice);  Hill 
V.  Bourcier,  39  La.  Ann.  841 ;  Officer  v.  Mar- 
shall, 9  Tex.  Civ.  App.  428. 
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unaccompanied  by  other  equitable  circumstances,  will  not  discharge  the  surety.^ 
There  must  be  some  act  which  estops  the  creditor  or  is  sufficient  of  itself  to 
discharge  the  surety  apart  from  the  fact  that  he  is  surety.* 

Tho  Duty  of  Aottvltj  li  impoMd  on  tlu  Boxaty,  indeed,  rather  than  on  the  creditor. 
As  Lord  Eldon  once  said ;  "  The  surety  has  no  right  to  say  that  he  is  dis- 
charged from  the  debt  *  *  *  if  all  that  he  rests  upon  is  the  passive 
conduct  of  the  creditor  in  not  suing.  He  must  himself  use  diligence  and  take 
such  effectual  means  as  will  enable  him  to  call  on  the  creditor  either  to  sue 
or  to  give  him,  the  surety,  the  means  of  suing."*  The  rule  is  the  same 
whether  the  delay  or  indulgence  be  granted  to  the  principal  before,  after,* 
or  during  the  prosecution  of  a  suit.^  The  liability  of  the  surety  is  not 
affected  by  the  fact  that  the  creditor  discontinues  a  suit  already  instituted,* 
or  allows  the  judgment  Hen  to  expire  by  limitation.''^ 

Holder  of  Note.  —  Further  illustration  of  the  general  rule  is  found  in  decisions 
to  the  effect  that  a  surety  is  not  discharged  by  the  failure  of  the  holder  of  a 
note  to  present  it  for  payment  at  maturity,"  or  to  make  demand  upon  the 
claim  •  within  the  lifetime  of  the  maker,**  or  to  notify  the  surety  of  nonpay- 
ment within  a  reasonable  time,'*  nor  by  his  mere  failure  to  sue  on  the  note 
at  maturity."  The  rule  is,  of  course,  different  where  there  is  an  express 
agreement  to  bring  suit  without  delay.*' 

Failure  to  Distrain  for  Rent.  —  The  failure  of  a  landlord  to  exer- 
cise the  right  of  distraint  or  to  enforce  his  statutory  lien  does  not  release  a 
surety  on  the  rent  note,*^  unless  the  contract  with  the  surety  imposes  such 
duty  on  him.**  The  fact  that  the  surety  requests  the  landlord  to  seize  for 
his  rent  is  immaterial.** 


1.  Laelue  iBeaflUdaiit  u  %  Detawe.— Collier 
V.  Leonard,  69  Ga.  311  ;  People  v.  RuBsell, 
4  Wend.  (N,  Y.)  570;  Butler  v.  Hamilton,  a 
Desaua.  (S.  Car.)  226,  2  Am.  Dec.  693; 
Alexander  v.  Byrd,  85  Va.  690. 

L&ohee  Sottolent. —  S truss  v.  Masonic  Ssv. 
Bank,  8g  Ky.  61 ;  Dorsey  v.  Wayman,  6  Gill 
(Md.)  59. 

A  Delay  of  Twenty-elglit  Teui  has  been  lield 
not  sufficient  to  discharge  a  surety  on  a  bond 
not  barred  by  limitations.  Updike  V.  Lane,  78 
Va.  132. 

8.  Hagood  V.  Blythe,  37  Fed.  Rep.  349. 

5.  Eyre  v.  Everett,  2  Rusa.  381.  See  alio 
Bell  V,  Howerton,  iii  N.  Car.  69. 

4.  Grimes  v.  Nolea,  3  Humph.  (Tenn.)  41a. 

9.  Delay  After  Sail  Brought.  —  Pearl  v.  Well- 
man,  II  111.  352;  Willis  V.  ChowDiag,  90  Tex. 
617.  59  Am.-  St.  Rep.  84s. 

6.  Dii missal  of  Salt  —  Smith  v.  Atkinson,  18 
Colo.  255;  McAllister  v.  People,  28  Colo.  156; 
Starr  v.  U.  S.,  8  App.  Cas.  (D.  C.)  552;  Hardin 
V.  Johnston,  58  Ga,  523;  Somerville  f.  Marbury, 
7  Gill  &  J.  (Md.)  275;  Sasscer  v.  Young,  6 
Gill  &  J.  (Md.)  243 ;  Lawson  v.  Snyder,  i  Md. 
79;  Mitchell  V.  Williamson,  6  Md.  317;  Con- 
cord Bank  v.  Rogers,  16  N.  H.  9. 

Hoanltof  u  Aotton  toEaforooftBtatntuyldeB, 
the  attachment  having  been  levied,  will  dis- 
charge the  surety.  Bell  v.  Howerton,  iii  N. 
Car.  69. 

7.  Judgment  Lien  Barred.  —  Lumsden  v.  Leon- 
ard, 55  Ga.  374;  Hogshead  v,  Williams,  55  Ind. 
145;  MundorfF  ».  Singer,  s  Watts  (Pa.)  172; 
Morrison  v.  Hartman,  14  Pa.  St  55;  Cainphell 
p.  Sherman,  isi  Pa.  St.  70,  31  Am.  St.  R^  735. 
Contra,  Chowning  v.  WillU,  (Tex.  Civ.  .^p. 
1897)  38  S.  W.  Rep.  1141. 

lUIim  to  Tlx  U«B  OB  Koek.—  A  rarety  iq>on 


the  indd>tedness  of  a  stockholder  is  not  re- 
leased by  the  failure  of  the  company  to  exercise 
its  option  to  refuse  to  register  a  transfer  of 
stock,  thereby  fixing  a  lien  upon  the  stock  and 
obtaining  additional  security  for  the  indebted- 
ness. Perrine  v.  Fireman's  Ids.  Co.,  22  Ala. 
575.  See  Knighton  v.  'Curry,  62  Ala.  404; 
White  V.  Life  Assoc.  of  America,  63  Ala.  419, 
35  Am.  Rep.  45* 

S.  Tallon  to  FmoBt  Vote.— Newman  v.  Kauf- 
man, 38  La.  Ann.  865,  26  Am.  Rep.  114;  Mc- 
Kelvy   V.    Berry,    21    Pa.    Super.   Ct  376; 
Wallace  v.  Richards,  16  Utah  52, 
B.  Mitchell  V.  Williamson,  6  Md.  210,, 

10.  Death  of  Xaker.— Weaver  r.  Ruhm,  (Tenn. 
Ch.  1897)  47  S.  W.  Rep.  171.  See  also  Carter 
V.  White,  35  Ch.  O.  666;  Hitchcock  v.  Hum- 
frey,  5  M.  ft  G.  559.  44  E.  C.  L.  396. 

11.  Votioe  Of  Voapaymeitt  Vot  Veoemry.  — 
Carter  v.  White,  25  Ch.  D.  666;  Commercial 
Bank  v.  French,  21  Pick.  (Mass.)  486,  3a  Am. 
Dec.  280;  Watson  v.  Barr,  37  S.  Car.  463; 
Oificer  V.  Marshall,  9  Tex.  Civ.  App.  428. 

.18.  Tallure  to  Boe  at  Maturity.  —  Cochran  v. 
Orr,  94  Ind.  433 ;  HefFerlin  v.  YLtieggr,  19 
Mont.  123;  Shaffstall  v.  McDaniel,  15^  Pa.  St 
598;  Rice  V.  Farmers',  etc.,  Nat  Bank,  (Tex. 
Ov.  App.  1897)  43  S.  W.  Rep.  1033. 

18,  Agreement  to  Sue. —  Bank  of  Ireland  v. 
Beresford,  6  Dow  233 ;  Holl  v.  Hadley,  3  Ad. 
&  El.  758.  29  E.  C.  206. 

14.  Failure  to  Distrain.  —  Hall  v.  Hoxsey,  84 
111.  616;  Ewing  V.  Williams,  (Ky.  1S97}  39  S. 
W.  Rep.  843 ;  Donaldson  v.  Neidlinger,  (N.  Y. 
City  Ct.  Gen.  T.)  a  N.  Y.  Supp.  737-  Contra, 
Hingus  V.  Daugherty,  87  Iowa  56,  43  Am,  St. 
Rep.  354. 

U.  Hubbard  v.  Pace,  34  Ark.  80. 
16.  Miner  v.  White,  25  S.  Car.  235. 
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tf.  Failure  to  Proceed  Against  Estate  of  Deceased  or  Bankrupt 
Principal.  —  Where  the  principal  is  dead,  the  surety  is  not  discharged  by  a 
failure  of  the  creditor  to  present  the  claim  and  thus  procure  it  to  be  paid  out 
of  his  estate,^  even  though  the  surety  requests  him  to  do  so.'  The  same  is 
true  of  a  failure  to  prove  in  bankruptcy,'  or  in  insolvent  proceedings.^ 

■ontr*!  B«n«^.  —  In  the  absence  of  statute,  the  only  course  for  the  creditor 
to  pursue  in  order  to  protect  himself  under  such  conditions  is  to  pay  off  tfie 
debt  and  be  subrogated  to  the  creditors'  rights.' 

d.  Active  Diligence  Not  Required.  —  Further  illustrations  of  the 
principle  that  active  diligence  is  not  required  of  the  creditor,  and  that>  in 
the  absence  of  fraud  or  bad  faith,  his  failure  to  do  an  act  which  would  lessen 
the  risk  will  not  discharge  the  surety,  are  found  in  the  cases  cited  below.*  The 
following  decisions  are  perhaps  worth  noting.  The  failure  of  the  creditor  to 
prevent  the  debtor  from  wasting  and  removing  his  personalty  will  not  dis- 
charge the  surety.''  The  same  is  true  of  his  failure  to  notify  the  surety  on  a 
bond  to  secure  a  balance  on  a  running  account  when  the  same  is  closed,* 
and  of  his  failure  to  notify  the  surety  on  a  bond  for  title  of  the  pendency  of  a 
suit  involving  the  question  of  title.*  He  owes  the  surety  no  duty  to  adminis- 
ter on  the  estate  of  the  deceased  principal;'*  and  a  surety  on  an  indemni- 
fying bond  cannot  complain  of  the  failure  of  the  assured  to  interpose  a  merely 
technical  defense  in  the  suit  which  determines  liability.^' 


1.  FKflom  to  Proewd  Anlvt  Bit»to  of  Mb- 
dpftL  —  Hooka  V.  Branch  Bank,  8  Ala.  580 ; 
Pearson  v.  Gayle,  1 1  Ala.  278 ;  Darby  v.  Beni^ 
Nat  Bank,  97  Ala.  643 ;  Los  Angeles  County  v. 
Lankershim,  100  Cal.  535 ;  Collier  v.  Leonard, 
69  Ga.  311;  Villars  v.  Palmer,  67  HI.  304; 
Vredenburgh  v.  Snyder,  6  Iowa  39;  Pottawat- 
tamie County  V.  Taylor,  47  Iowa  520;  Banks  v. 
State,  6»  Md.  88;  Cohea  v.  Sinking  Fund 
Com'n.  7  Smed.  ft  M.  (Miss.)  437;  Clark  v. 
Douglas,  58  Nd).  571 :  Sibley  v.  McAllsster,  8 
N.  H.  389;  Baker  v.  Small,  17  Pa.  Super.  Ct 
423.  Contra,  where  the  estate  is  solvent, 
Dailey  v.  Robinson,  86  lad.  383 ;  Hill  v.  Nichols, 
47  Minn,  382 ;  Siebert  v.  Qucsnel,  65  Minn. 
107,  60  Am.  St.  Rep.  441;  Ramsey  v.  West- 
moreland Bank,  2  P.  ft  W.  (Pa.)  203 ;  Cope  v. 
Smith,  8  S.  ft  R.  (Pa.)  no,  11  Am.  Dec.  583. 

HogUffOnt  Ion  of  TnlL  —  If  the  daim  is 
presented  and  allowed,  there  t}elng  sufficient 
funds  to  pay  it,  and  the  creditor  negligently 
fails  for  two  years  to  apply  for  the  money,  and 
it  is  then  lost,  the  surety  is  discharged.  Gil- 
lespie V.  Darwin,  6  Heisk.  (Tenn.)  21 ;  Willis 
V.  Cbowning,  90  Tex.  617,  59  Ajn.  St.  Rep. 
84a. 

In  Illinois,  by  statute,  idie  creditor  is  re- 
quired to  proceed  against  the  estate  of  the 
principal.  House  v.  School  Trustees,  83  III. 
368;  Huddleston  v,  Francis,  124  111.  195;  Brock- 
man  c  Sieverling,  6  III.  App.  512;  unless  the 
estate  be  insolvent,  Watts  v.  BoUn,  86  111. 
App.  474- 

8.  Hickam  v.  Hollingaworth,  17  Mo.  475. 
Contra,  McCollum  v.  Hinckley,  9  Vt  143- 

8.  Bankraptoy.  —  Qoptoo  v.  Spratt,  52  Miss. 
251 ;  Levy  v.  Wagner.  29  Tex.  Civ.  App.  98. 

4.  Insolvenoy.  — Schott  v.  Youree,  142  111. 
233 ,  St.  Louis  County  v.  Security  Bank,  75 
Minn.  1 74.    Compare  McCoUum  v.  Hinckley, 

9  Vt.  14?. 

B.  Crsditor's  Ramsdy.  —  Nelson  v.  Killingley 
Hrst  Nat.  Bank,  (C.  C.  A.)  69  Fed.  Rep.  798; 
Nnnemacber  v.  Ingle,  20  Ind.  135;  Smitit  v. 


Freyler,  4  Mont  489,  47  Am.  Rep.  358 ;  Purdy 
V,  Forstall.  45  Ls.  Ann.  814;  Mitchell  v.  Wil- 
liamson, 6  Md.  310. 

6.  Aotlve  DUlgSBoe  Hot  Bsqolred  —  United 
Stales.  — }tmt»  V.  Allen,  (C.  C.  A.)  85  Fed. 
Rep.  533- 

Alabama.  —  Pearson  v.  Gayle,  1 1  Ala.  278. 
ArxMona.  —  Smith  v.  U.  S.,  (Ariz.  1896)  45 
Pac  Rep.  34.1. 

Calif omia.  —  Sacramento   v.   Kirk,    7  Cal. 
419;  Biggins  V.  Raisch,  107  Cal.  210. 
Florida.  —  Robinson  v.  Epping,  24  Fla.  337. 
Georgia.  —  Hayes   v.   Little,   52   Ga.   555 ; 
Montgomery  v.  Martin,  94  Ga.  219. 
Indiana.  —  Wasson  v.  Hodsbire,  108  Ind.  26. 
Louisiana.  —  Parker  c  Alexander,   2  Ls. 
Ann.  188. 

Maryland.  —  Street  v.  Old  Town  Bank,  67 
Md.  421 ;  Forrester  v.  State,  46  Md.  154 ; 
Taylor  v.  State,  73  Md.  208. 

Afinnetota.  —  Traders'  Ins.  Co.  v.  Herber,  67 
Minn.  106.  See  also  State  v.  Farmers',  etc.. 
State  Bank,  66  Minn.  301. 

Missouri.  —  Phtcnix  Mut  L.  Ins,  Co.  v. 
Landis,  50  Mo.  App.  n6. 

New  York.  —  Monroe  County  V.  Otis,  6a 
N.  Y.  88. 

South  Carolina.  —  Jackson  v.  Patrick,  10  5. 
Car.  197:  State  v.  Scheper,  33  S.  Car,  56a; 
Stemmermann  v.  Lilienthal,  54  S.  Car.  440. 
Utah. — Jungk  v.  Reed,  12  Utah  196. 
Virginia.  —  Bolanz  v.  Com.,  24  Gratt  (Vs.) 
31. 

7.  Goodacre  v.  Skinner,  47  Kan.  575. 

8.  Closing  of  Aeooant.  —  McPbail  Piano  Co, 
V.  Meservey,  t68  Mass.  209;  McKecknie  v. 
Ward,  58  N.  Y.  541,  17  Am.  Dec.  281. 

9.  HotiesafBolt. —  Smith  v.  Martin,  4  Desaus. 
(5.  Car.)  148.  Compare  Conner  v.  Reeves,  35 
Hun  (N,  Y.)  507. 

10.  Creditor  Hot  Bound  to  Admlnisttr. —  Brown 
V.  Flanders,  80  Ga.  209 ;  Grindol  v.  Rudy,  14 
111.  App.  439- 

11.  Curtis  V.  Banker,  136  Mass.  355. 
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6,  Eefiual  to  Sae  upon  Beqneit  by  Sontj —  a.  General  Rule.  —  The  fact 
that  the  surety,  realizing  his  situation  to  be  precarious,  requests  a  dilatory 
creditor  to  bring  suit  against  the  principal,'  and  that  the  failure  of  the  cred- 
itor to  sue  is  followed  by  the  insolvency  of  the  principal  debtor  •  or  by  a  loss 
of  remedies  against  him,*  does  not  operate  to  discharge  the  surety. 

d.  New  York  and  Pennsylvania  Doctrine.  —  A  different  rule  prevails 
in  New  York,  Pennsylvania,  and  Alabama,  and  the  influence  of  decisions  there 
made  has  been  felt  in  various  other  states.  In  those  jurisdictions  it  is  held, 
on  equitable  grounds,  that  a  request  by  the  surety  for  suit  to  be  brought 
imposes  on  the  creditor  the  duty  of  enforcing  his  claim  at  once  against  the 
solvent  principal,  and  if  he  fails  to  do  so  and  damage  results  to  the  surety,  as 
by  the  subsequent  insolvency  of  the  principal,  the  surety  is  thereby  dis- 
charged.^ This  doctrine  had  its  origin  in  the  equitable  rule  that  after  the 
debt  was  due.  the  surety,  although  not  yet  molested  for  the  debt,  might  file  a 
bill  to  have  the  debt  discharged  or  to  have  indemnity,*  or  might  make  a 
demand  for  the  creditor  to  sue  or  to  permit  the  surety  to  sue  in  his  name.* 


1.  Baqoett  to  Bu  —  United  States.  —  EUis  v. 
Jones,  I  How.  (U.  S.)  197 ;  Dennis  v.  Rider,  j 
McLean  (U.  S.)  451. 

Alabama.  —  Branch  of  State  Bank  v.  Ferdne, 

3  Ala.  409. 

California.  —  Dane  v.  Corduan,  24  Cal.  157, 
85  Am.  Dec.  53. 

Delaware.  —  Wilds  v.  Attix,  4  Del.  Ch.  353. 

Georgia.  —  Brown  v.   Flanders,  80  Ga.  209, 

Illinois,  —  Taylor  v.  Beck,  13  III.  376. 

Indiana.  —  Halstead  v.  Brown,  17  Ind.  aoa; 
Conldin  v.  Conklin,  54  Ind.  289 ;  Hogshead  v. 
Williams,  55  Ind,  145 ;  Cochran  v.  Orr,  94  Ind. 
433 ;  Martin  v.  Orr,  96  Ind.  491 ;  May  v.  Reed, 
125  Ind.  tgg. 

Massachusetts.  —  Fiye  v.  Barker,  4  Pick. 
(Mass.)  38a;  Bellows  v.  Lovell,  5  Pick-  (Mass.) 
307 ;  Adams  Bank  v.  Anthony,  18  Ptdk.  (Mass.) 
238. 

Minnesota.  —  Benedict  v.  Olion,  37  Mum. 
431- 

Missouri.  —  J<din8on  County  v.  Gilkeson,  70 
Mo.  645. 

Montana.  —  Smith  v.  Freyler,  4  Mont.  489,  47 
Am.  Rep.  358. 

Nebraska.  — Huff  V.  SUfe,  25  Neb.  448.  13 
Am.  St.  Rep.  497 ;  Maywood  Bank  v.  McAllister, 
56  Neb.  188. 

New  Hampshire.  —  Davis  v.  Hoggins,  3  N. 
H.  231. 

New  Jersey. —  Pintard  v.  Davis,  21  N,  J.  L. 
632,  47  Am.  Dec  17a. 

North  Carolina.  —  Charlotte  First  Nat  Bank 
V.  Homesley,  99  N.  Car.  531. 

Ohio.  —  Morrison  V.  Ec^ttable  Nat.  Bank,  9 
Ohio  Dec.  31,  6  Ohio  N.  P.  7;  Jenkins  v.  Clark- 
son,  7  Ohio  (pt.  i.)  7a. 

Oregon.  —  Findley  v.  Hill,  8  Oregon  347,  34 
Am.  Rep.  578. 

South  Carolina.  —  Miller  v.  White,  25  S.  Car. 


235. 

Vermont.  —  Hogaboom  v.  Herrick,  4  Vt.  131 ; 
Hickok  V.  Farmers',  etc.,  Bank,  35  Vt.  476. 

Virginia.  —  Croughton  v.  Duval,  3  Call  (Va.) 
69. 

tVisconsin.  —  Harris  v.  Newell,  42  Wis.  687. 

8.  Insolvency  of  PrlndpaL  —  King  v.  State 
Bank,  9  Ark.  185;  Wilds  v.  Attix,  4  Del-  Cb. 
S53;  Bonner  v.  Nelson,  57  Ga.  433;  Lyle  v. 
Horse,  24  HI-  95;         v.  Reed,  125  Ind.  199: 
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Harrison  v.  Lane,  4  Bibb  (Ky.)  466;  Smith 
V.  Freyler,  4  Mont.  489,  47  Am.  Rep.  358;  Peo- 
ple V.  Rassetl,  4  Wend.  (N.  Y.)  570. 
8.  LoMofBnudiMAgaiaitFTlnaipal. — Nebon 

V.  Killinglcy  First  Nat.  Bank.  (C.  C  A.)  69 
Fed.  Rep.  798;  EickhofF  v.  Eikenbary,  52  Neb. 
332 ;  Townsend  v.  Riddle,  2  N.  H.  448. 

4.  Creditor's  Failure  to  Bne  After  Beqnot  Dia- 
ohargas Surety — Alabama. — 'Bruce  v.  Edwards, 

1  Stew.  (Ala.)  11,  18  Am.  Dec.  33;  Herbert  v. 
Hobbs,  3  Stew.  (Ala.)  9;  Goodman  v.  GriRiD, 
3  Stew.  (Ala.)  160;  Howie  v.  Edwards,  97  Ala'. 
649. 

Colorado,  —  Martin  v.  Skeham,  2  Colo.  614. 

New  York.  —  Pain  v.  Packard,  13  Johns.  (N. 
V.)  174,  7  Am.  Dec.  369;  King  v,  Baldwin,  17 
Johns.  (N.  Y.)  384,  8  Am.  Dec.  415;  Man- 
chester Iron  Mfg.  Co.  v.  Sweeting,  10  Wend. 
(N.  Y.)  162 ;  Merritt  v.  Lincoln,  21  Barb.  (N. 
Y.)  249;  Thompson  v.  Hall,  45  Barb.  (N.  Y.) 
214;  Remsen  v.  Beekman,  25  N.  Y.  552;  Clark 
V.  Sidder,  64  N.  Y.  231,  21  Am.  Dec.  6p6; 
Colgro<ve  v.  Tallman,  67  N.  Y.  95,  23  Am.  Rep. 
90. 

Pennsylvania.  —  Eddowes  v.  Niell,  4  Dall. 
(Pa.)  133;  Com.  V.  Wolbert.  6  Binn.  (Pa.) 
292,  6  Am.  Dec.  452;  Johnston  v.  Thompson,  4 
Watts  (Pa.)  446;  Cope  v.  Smith,  8  S.  &  R. 
(Pa.)  110,  ti  Am.  Dec.  582;  Geddis  v.  Hawk, 
10  5.  &  R.  (Pa.)  33 ;  Lichtenthaler  v.  Thomp- 
son, 13  S.  &  R.  (Pa.)  157.  15  Am.  Dec.  581; 
Gardner  v.  Ferree,  is  S.  &  R.  (Pa.)  28,  16  Am. 
Dec.  S13;  Wetzel  Sponsler,  18  Pa.  St.  460; 
Conrad  v.  Foy.  68  Pa.  St.  381 ;  Chester  City 
Presb.  Church  v.  Conlin,  7  Del.  Co.  Rep.  (Pa.) 
437. 

Tennessee.  —  Hancock  v.  Bryant,  3  Yetg. 
(Tenn.)  476. 

5.  BUI  In  Soolty  tea  XxftDtimtiou  or  Indemnity. 

—  Baker  v.  Shelbury.  i  Ch.  Cas.  70 ;  Rane- 
laugfa  V.  Hays,  i  Vem.  189,  2  Ch.  Cas.  146; 
Bamesley  v.  Powel,  i  Ves,  284 ;  Flight  v.  Cook, 

2  Ves.  619;  Padwick  v.  Stanley,  9  Hare  627; 
Green  v.  Wynn,  L.  R.  4  Ch.  207;  Wooldridge 
V.  Norris,  L.  R.  6  Eq.  410;  Matter  of  Babcock. 

3  Story  (U.  S.)  398. 

0,  Tiidf— "<*r  Agalnit  Costs.  —  In  such  case  it 
was  always  required  diat  the  surety  .should  ac- 
company bis  demand  with  an  offer  to  indemni^ 
the   principal    against   costs.    Ranelaugh  v. 
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From  this  principle,  the  New  York  courts  at  an  early  day  deduced  the  corollary 
that  the  surety  might  impose  on  the  creditor  a  legal  duty  to  proceed  merely 
by  warning  him  to  sue.'  The  same  result  was  reached  in  Pennsylvania  by 
reason  of  the  fact  that  the  courts  of  law  there  administered  equitable  principles.' 
The  adoption  of  such  a  rule  in  the  great  commercial  states  just  mentioned 
shows  that  their  courts  appreciated  the  need  of  some  means  of  protecting 
the  surety  against  prejudicial  delay  on  the  part  of  the  creditor;  and  many 
other  states  would  no  doubt  soon  have  adopted  their  conclusions  had  not 
legislation  provided  a  satisfactory  remedy  by  the  giving  of  statutory  notice. 
Since  the  enactment  of  these  statutes  the  New  York  and  Pennsylvania  rule 
has  not  met  with  favor,  and  apparently  a  tendency  towards  its  restriction  has 
been  shown  even  by  the  courts  of  those  states.* 

c.  Statutory  Notice  to  Sue  —  (i)  In  General.  —  The  statutory  pro- 
visions for  notice  to  sue  *  differ  but  liltle  in  the  several  states,  and  inasmuch 
as  such  statutes  contemplate  a  forfeiture  of  the  right  of  action  against  the 
surety,  where  the  creditor  disregards  the  notice,  they  are,  as  a  general  rule, 
construed  with  some  strictness.*  It  has,  for  instance,  been  held  that  a  statute 
authorizing  a  surety  to  give  notice  does  not  apply  to  one  who  becomes  such 
by  implication ;  as  where  the  mortgs^r  of  land  conveys  to  a  vendee  who 
assumes  the  mortgage  and  thus  becomes  principal  debtor,  the  original  mort- 
gagor thereafter  being  a  surety.*  The  right  to  give  notice  does  not  exist  in 
favor  of  indorsers  on  promissory  notes,  their  contract  being  one  of  guaranty 
rather  than  of  suretyship.'' 

(2)  Requisites  of  Statutory  Demand.  —  The  statutory  provisions  as  to  the 
person  to  give  notice,*  the  person  to  whom  it  is  to  be  given,*  as  well  as  the 


Hayes,  i  Vem.  190;  Eaton  v.  Waite,  66  Me. 
321;  Bellow*  V.  Lovell,  s  Pick.  (Mass.)  307; 
Huey  V.  Finney,  s  Minn.  310;  Hayes  v.  Ward, 
4  Johnt.  Ch.  (N.  y.)  13s,  8  Am.  Dec  554* 

1.  VnrToik  Dootrliw.  —  Pain  v.  Packard,  13 
Jolins.  (N,  Y.)  174,  7  Am.  Dec.  369;  King  v. 
Baldwin,  17  Johns.  (N.  Y.)  384,  8  Am.  Dec. 
415.  See  also  the  cases  cited  in  the  third 
preceding  note. 

S.  See  Warner  v.  Beardsley,  8  Wend.  (N. 
Y.)  198. 

BaqolsitMOfTarhalBaqaafttoSiw.  — In  Ptim- 
lyhnnua  it  is  held  that  the  verbal  request  to  sue 
should  aute  that  the  sorety  intends  to  claim 
his  discharge  in  case  of  a  failure  on  the  part 
of  the  creditor  to  instittte  suit.  Erie  Bank  v. 
Gibson,  t  Watts  (Pa.)  143 ;  Cope  v.  Smith,  8 
S.  &  R.  (Pa.)  no,  11  Am.  Dec.  583.  See  to 
the  same  effect  Jackson  v.  Huey,  10  Lea 
(Tenn.)  184.  43  Am.  Rep.  301. 

8.  For  an  account  of  the  trend  of  decisions 
on  ibSm  mbject,  see  Huey  v.  Pinney,  5  Minn. 
310;  also  Pain  v.  Packard,  13  Johns.  (U.  Y.) 
174,  7  Am.  Dec.  369;  King  v.  Baldwin,  2 
Johns.  Ch.  (N.  Y.)  554,  17  Johns.  (N.  Y.)  384. 
8  Am.  Dec.  415;  Warner  v.  Beardsley,  8  Wend. 
(N.  Y.)  198;  Schroeppell  v.  Shaw,  3  N.  Y. 
454;  Rem  sen  v.  Beekman,  25  N,  Y.  552. 

In  Alabama  it  was  held  at  an  early  day,  con- 
trary to  the  rule  now  elsewhere  prevailing,  that 
the  statutory  right  of  Ibe  surety  to  mdte  de- 
mand upon  die  creditor  to  sue  la  m««ly  a 
cumulative  remedy.  Herbert  v.  Hobbs,  3  Stew. 
(Ala.)  9;  Stradcr  v.  Houghton,  9  Port  (Ala.) 
334. 

4.  Bight  to  eive  Botloe  Pnnly  Sutntory.— 

Dorman  v.  Bigelow,  i  Fla.  281 ;  Halstead  v. 
Brown,  17  Ind.  202;  Driskill  v.  Washington 
Coutt^,  53  Ind.  533;  Scales  Vf  Cox,  106  Ind. 


361 ;   Headington  v.   Neff,   7   Ohio   (pt  i.) 

239- 

5.  la  Indiaoa  it  has  been  said  that  the  surety 
must  be  such  at  the  inception  of  the  contract. 
Fender  0.  Prather,  43  Ind.  119.  ,Compar*  Ho- 
ward V.  Fullerton.  75  Iowa  371. 

But  it  is  not  necessary  that  the  &ct  of  surety- 
ship appear  on  the  contract.  Hamrick  v,  Har- 
nett, I  Ind.  App.  I. 

Contra,  in  Illinois,  by  statute.  Payne  v.  Web- 
ster, 19  111.  103. 

Prlndpal  Bead. —  In  Mistowri,  it  is  held  that 
the  ri^t  of  the  surety  to  be  discharsed  does 
not  exist  where  the  principal  is  dead  or  dies 
before  the  time  limited  for  bringing  suit.  Davia 
V.  Gillilan,  71  Mo.  App.  498. 

6.  Fish  V.  Glover,  154  111.  86. 
In  New  York,  where,  as  we  have  seen,  a  parol 

request  is  sufficient  to  impose  duty  without  the 
aid  of  a  statute,  it  is  held  that  the  ri^t  to  make 
such  demand  extends  to  those  who  are  suretlet 
by  implication.  Remsen  v.  Beekman.  35  N.  Y. 
553.  Compart  Union  Mut  I«  Ins.  0>.  v.  Han- 
ford,  37  Fed.  Rep.  588 ;  Calvo  v.  Davies,  73  N. 
Y.  211,  29  Am.  Rep.  130;  George  v.  Andrews, 
60  Md.  26,  45  Am.  Rep.  706. 

7.  tndoner  for  Aooommodation.  —  Ross  v. 
Jones,  32  Wall.  (U.  S.)  57*;  Freligh  v.  Ames, 
31  Mo.  353;  Boatmen's  Sav.  Bank  v.  Johnson, 
24  Mo.  App.  316;  Rockwell  o,  Portland  Sav. 
Bank,  39  Oregon  341. 

8.  A  Fenonat  B«vnMitatlv«  m^  S^tc  notioe. 
O'Howell  V.  Kirk,  41  Mo.  App.  533. 

Botioe  Olven  by  Agent  Snfllaimt  —  Wetxd  v. 
Sponsler,  18  Pa.  St.  460. 

Where  the  Sorety  Is  a  Feme  Covert,  her  husband 
may  give  the  required  notice.   Medley  v.  Tandy, 
85  Ky.  s66. 
0.  To  W^Mm  ITfttoa  QIvm. — Adams  v.  Roam^ 
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directions  as  to  the  time  *  and  manner  •  of  giving  the  notice,  must  be  observed, 
and  the  notice  is  effective  only  when  the  contract  involved  is  one  specified 
by  law.*  In  regard  to  its  form  and  contents  the  notice  must  conform  to  the 
requirements  of  the  statute, and  the  burden  of  proof  is  on  the  surety  to  show 
that  it  does  so.'  It  is  everywhere  required  that  the  statutory  notice  be  in 
writing,*  though  this  requirement,  it  has  been  held,  may  be  waived  by  the 
creditor,''  and  he  may  estop  himself  from  objecting  to  the  notice  on  the 
ground  that  it  was  verbal.*  The  notice  must  contain  a  clear  and  explicit 
demand  upon  the  creditor  to  bring  suit  against  the  principal,*  or  against  all 


7  Ark.  360;  SgIumI  Trustees  v.  Southard,  31 
111.  App,  359;  McNeilljr  v.  Cooksey,  a  Lea 
(Tenn.)  39- 

H«tiM  to  Attorn«7.  —  When  notice  it  given 
to  an  attorney,  bis  agency  in  respect  to  the 
particular  claim  must  be  shown.  Cummins  v. 
Garretson,  15  Ark.  133. 

As  to  Hotloe  to  Hiuband  see  Hellen  v.  Bryson, 
40  Pa.  St.  472. 

VotiM  to  Payees.  —  Kelly  v.  Matthews,  5  Ark. 
333. 

Votieo  to  Wife. —  McCoy  v.  Lockwood,  71 
Ind.  319. 

Hotloe  to  Holder.  —  Pickens  v.  Yarborough,  36 
Ala-  417,  62  Am.  Dec  738;  UcCrary  v.  King, 
27  Ga.  26;  Boyd  v.  Titzer.  6  Cbldw.  (Tenn.) 
568;  Gillilan  v.  Ludington,  6  W.  Va.  138. 

Votiee  to  Agent  of  Honrestdent  OrsUtor. — 
Thomburgh  v.  Madren,  33. Iowa  380. 

Where  Personal  Berries  Is  Bsqoired  service 
upon  an  ^ent  or  attorney  is  not  sufficient. 
Sapington  v.  Jeffries,  15  Mo.  -638. 

1.  Hotin  Bdbre  B^t  of  AetlM  AsentM  Is 
Inslbetaal.  —  Imming  v.  Fiedler,  8  111.  App. 
356;  Root  V.  Dill,  38  Ind.  169;  McCoy  v.  Lock- 
wood,  71  Ind.  319;  Daily  v.  Robinson,  86  Ind. 
383 ;  Cochran  v.  Orr,  94  Ind.  433 ;  Scales  v. 
Cox,  106  Ind.  261  ;  HeUen  v.  Crawford,  44  Pa. 
St.  105,  84  Am.  Dec.  421. 

Vetlee  ^ven  Before  Note  Doe  Is  Bad. —  Hellen 
V.  Crawford,  44  Pa.  St.  105,  84  Am.  Dec.  431. 

S.  Votieo  by  Pott  Sttflleleiit  without  proof  that 
the  creditor  received  it.  Vancil  v.  Hagler,  37 
Kan.  407. 

Personal  Votioe. —  But,  under  a  statute  pro- 
viding for  personal  notice,  notice  sent  by  mail 
is  without  effect  although  the  creditor  actually 
receives  it.  Conway  v.  Campbell,  38  Mo.  App. 
473. 

IhqUMta.  —  If  the  notice  Is  in  diqlicate, 
either  part  may  be  sent  to  the  creditor  though 
the  statute  requires  a  "  copy "  to  be  sent. 
Sparks  v.  Munson,  76  Mo.  App.  83. 

8.  Sealed  Obligatlos  —  Penal  Bond.  —  The 
right  to  give  notice  does  not  exist  where  the 
contract  is  under  seal.  Ellis  v.  Jones,  i  How. 
(U.  S.)  197:  Scott  V.  Bradford,  5  Port.  (Ala.) 
443.  Nor  in  case  of  penal  bonds.  Mxm  Ins. 
Co.  V.  Monaghan,  38  Mo.  433.  Nor  in  case  of 
bonds  payable  to  the  state  or  county.  Cedar 
County  V.  Johnson,  50  Mo.  325.  But  see  Monti* 
cello  V.  Cohn,  48  Ark.  254. 

Vnliqnldated  Demand. —  Nor  does  the  right 
exist  where  the  claim  is  unliquidated.  Kauff- 
mann  v.  Com.,  (Pa.  1887)  8  Atl.  Rep.  600. 

4.  Kotice  Must  Conform  to  W.atat".  —  Savage 
p.  Carleton,  33  Ala.  443  ;  Fensler  v.  Prather,  43 
Ind.  119;  Barnes  v.  Mowry,  139  Ind.  $48. 

Where  the  statute  requires  the  mretj  to  give 


the  creditor  notice  to  sue  or  allow  him  (the 
creditor)  to  sue,  a  notice  "  to  sue "  is  insuf- 
ficient. Hill  V.  Sherman,  15  Iowa  365.  See 
also  Hayward  v.  Fullerton,  75  Iowa  371. 

Appr^isnsion  of  Insolveaoy  or  Bemoval.  —  In 
Altaiama  the  notice  need  not  recite  tbu  the 
surety  apprehends  the  insolvency  or  removal 
of  the  debtor.   Shehan  v.  Hampton,  8  Ala.  943. 

S.  Borden  of  Proof.  —  Kit%  v.  Haynee,  35 
Ark.  463. 

I  6.  Kotioe  to  Bo  in  Writing. —  Imming  v.  Fied- 
le.r,  8  111.  Am>-  356;  Reid  v.  Cox,  5  BUckf. 
(Ind.)  313;  McCoy  v.  Lockwood,  71  Ind.  319; 
Stevens  v.  Campbell,  6  Iowa  538;  Bridges  v. 
Winters,  43  Miss.  135,  97  Am.  Dec.  443;  Keim 
V.  Andrews,  59  Miss.  39 ;  Sapington  v.  Jeffries, 
15  Mo.  638;  Freligh  t.  Ames,  31  Mo.  353;  Petty 
V.  Douglass,  76  Mo.  70;  Charlotte  First  Nat. 
Bank  v.  Homesley,  99  N.  Car.  531  ;  Jenkins  v. 
Clarkson,  7  Ohio  (pt  i.)  72;  Headington  v, 
Neff,  7  Ohio  (pt.  i.)  339;  Jackson  v.  Huey,  10 
Lea  (Tenn.)  184,  43  Am.  Rep.  301.  Contra, 
under  a  statute  now  obsolete,  Bolton  v.  Lundy, 
6  Mo.  46. 

Parol  Demand. —  The  Alabama  court  recog- 
nizes a  parol  demand  as  sufficient,  on  equitable 
principles,  to  discharge  the  surety  either  at  law 
or  equity,  although  the  statutory  notice  is  re- 
quired to  be  in  writing.  Howie  v.  Edwards,  97 
Ala.  649;  Herbert  v.  Hobbs,  3  Stew.  (Ala.)  9J 
Strader  v.  Houghton,  9  Port  (Ala.)  334, 

In  Pgntuylvetnia  tiSere  is  no  statutory  pro- 
vision for  notice,  but  the  law  courts  of  that 
state  administering  equitable  principles  recog- 
nize a  parol  demand  to  sue  as  sufficient.  Con- 
rad V.  Foy,  68  Pa.  St.  381. 

7.  Waiver  of  Written  Notiee.  —  Hamblin  v. 
McCallister,  4  Bush  (Ky.)  418;  Taylor  v. 
Davis,  38  Miss.  493;  Kittridge  v.  Stegmier,  11 
Wash.  3- 

8,  EitoppeL  —  Clark  v.  Osbom.  41  Ohio  St 
38;  Leazar  i>.  Menefee,  (Tex.  Civ.  App.  1901) 
61  S.  W.  Rep.  438.  Com^or*  Triplet  v,  Ran- 
dolph, 46  Mo.  App.  569. 

B.  Demand  Knit  Be  Clear  and  Expllolt  —  Ala- 
bama.—  Shehan  v.  Hampton,  6  Ala.  942. 

Arkansas.  —  Bates  v.  State  Bank,  7  Ark.  394. 

Indiana.  —  Kaufman  v.  Wilson,  39  Ind.  504. 

Missouri.  —  Lockridge  v.  Upton.  34  Mo.  184. 

New  York.  —  Denid^  v.  Hubbard,  37  Hun 
(N.  Y.)  347;  Coykendalt  v.  Constable,  48  Hun 
(N.  Y.)  360;  Lawson  v.  Budd^,  49  Hun  (N. 
Y.)  3*9. 

Ohio.  —  Baker  v.  Kellogg,  29  Ohio  St  663: 
Iliff  V.  Weymouth,  40  Ohio  St  101;  Porter  v. 
First  Nat.  Bank,  54  Ohio  St  rjs.' 

Pennsylvania.  —  C>reenawalt  v.  Kreider,  3  Pa. 
St.  364,  45  Am.  Dec.  639;  Wilson  v.  Glover, 
3  Pa.  St  404;  Wolleshlare  v.  Searles,  45  Pa. 

\  Volnme  XXVII. 


Digitized  by  Google 


MMkargt  If  Iwtlr. 


SURETYSHIP. 


lifcnlM  hi, 


the  parties  liable.*  The  contract  to  be  sued  on  must  be  clearly  indicated,* 
though  it  need  not  be  particularly  described." 

(3)  Institution  of  Suit;  Time;  Diligence.  —  The  creditor,  on  receiving 
notice,  must  institute  suit  *  against  the  principal '  in  a  court  where  jurisdic- 
tion can  be  obtained  over  him.*  In  most  jurisdictions  the  statutes  fix  the 
time  within  which  the  creditor  must  begin  action.*  If  no  period  is  fixed  he 
must  proceed  with  reasonable  promptitude,*  and  must  prosecute  the  suit 
with  diligence.* 

(4)  Nonresidence  or  Removdl  of  Debtor.  —  The  fact  that  the  debtor  lives  in 
or  has  moved  to  another  state  *'  is  a  lawful  excuse  for  not  instituting  an  action ; 
unless,  as  is  held  in  a  few  states,  the  debtor  has  property  within  ttie  juris- 
diction subject  to  attachment.**  The  fact  that  at  the  time  notice  is  given  the 
principal  debtor  is  insolvent  will  also  justify  a  failure  to  sue,  for  in  such  case 
the  surety  is  not  damaged  and  is  therefore  not  discharged.** 


St.  45 ;  Sbimer  v.  Jones,  47  Pa.  St.  a68 ;  Strick- 
ler  V.  Builibolder,  47  V^.  St  476;  Conrad  v. 
Foy,  68  Pa.  St.  381. 

Kart  Ziqireulon  of  DMin  lunlBeiont. —  She- 
ban  v,  Hampton,  8  Ala.  942 ;  Savage  v.  Carleton, 
33  Ala.  443. 

Votioe  to  "CoU«ot"  ia  not  sufficient  where 
the  statute  requires  a  demand  to  sue.  Darby  v. 
Bemey  Nat.  Bank.  97  Ala.  643;  Parrish  v. 
Gray,  i  Humph.  (Tenn.)  88.  Confra,  Franklin 
V.  Franldin,  71  Ind.  573;  Sullivan  t>.  Dwyer, 
(Tex.  Qv.  App.  1897)  42  S.  W.  Rep.  355. 

To  Sue  forth vith. —  The  notice  in  Indiana 
and  Tennessee  should  admonish  the  creditor  to 
sue  "  forthwith."  McMillin  f.  Deardorff,  18 
Ind.  App.  428 ;  Jackson  v,  Huey,  10  Lea  (Tenn.) 
i84i  43  Am.  Rep.  301. 

KnowMgc  of  HeUtioniliip. —  It  is  not  neces- 
sary that  the  creditor  sbould  have  knowledge  of 
the  suretyship  prior  to  receiving  notice.  O'How- 
ell  V.  Kirk,  41  Mo.  App.  523. 

1.  mt  Against  All  PiitlM  LfftU*.  —  Harri- 
man  v.  Egbert,  36  Iowa  270 ;  Perry  c.  Barret, 
18  Mo%  140 ;  Christy  v.  Home,  24  Mo,  242, 

8.  Votlee  Hast  Hot  Be  Ambiguous.  —  Mc- 
Hilfin  v.  Deardorif,  18  Ind.  App.  428;  Moore 
V.  Peterson,  64  Iowa  423 ;  Hellen  v.  Bryson,  40 
Pa.  St  473- 

t,  Routon  V.  Lacy,  t?  Mo.  399. 

4.  It  is  not  sufficient  that  he  give  directions 
to  have  the  process  issued.  German-American 
Bank  P.  Denmire,  58  Iowa  137. 

6.  Joining  Soretjr. —  The  surety  who  gives  the 
notice  may  be  joined  in  the  action.  Starling  v. 
Buttles,  2  Ohio  303 ;  Sullivan  v.  Dwyer,  (Tex. 
Gv.  App.  1897}  42  S.  W.  Rep.  355-  But  this 
is  not  necessary  even  in  states  where  the  cred- 
itor is  notified  to  begin  suit  against  all  parties 
liable.    Perry  v.  Barret,  18  Mo.  140. 

Cottt  Having  I'oritllo^n.  — Cr&ftv.  Dodd, 
15  Ind.  380 ;  Hardy  v.  Worthen,  53  Mo.  App. 
580;  Cox  V.  Jeffries,  73  Mo,  App.  412. 

InalHlity  to  get  service  oA  the  principal  will 
not  disdutige  the  surety.  Cook  v.  Southwick, 
9  Tex.  6ts,  60  Am.  Dec.  181. 

7.  TIae  When  Snlt  to  Be  Brooirht  —  Ten  Vayi. 
—  Newton  First  Nat.  Bank  v.  Smith,  25  Iowa 
Aio ;  Shenandoah  Nat  Bank  v.  Ayres,  87  Iowa 
526. 

thirty  DaVB.— Phillips  v.  Riley,  3?  Mo.  386: 
Codcrill  V.  McCurdy,  33  Mo.  365  ;  Cox  v.  Jef- 
fri*,  73  Mo.  App.  412;  Sisk  o.  Rosenberger,  8a 
M6.  46. 


BLcty  D^.<—  Nichols  v.  McDowell,  14  B. 
Mon.  (Ky.)  6;  Letcher  v.  Yantis,  3  Dana  (Ky.) 
t6o. 

Three  Xosths. —  Bailey  v.  New,  29  Ga.  214. 
At  Next  Gonrt. —  Hightower  p.  Ogletree,  114 
Ala.  94;  Guttery  v.   Pickett,   125  -  Ala.  434; 
Craft  V.  Dodd,  15  Ind.  380.    See  also  Hamrick 
V.  Barnett,  i  Ind.  App.  i. 

Satora.  —  If  suit  is  brought  in  time,  it  makes 
no  difference  that  the  process  is  returnable  at 
a  time  later  than  that  required.  Pa*ton  v. 
Cooper,  84  Mo.  App.  437 ;  Collum  v.  Fahmer, 
83  Mo.  App.  110. 

8.  KeMonahle  Tinw.—  Petera  v.  Lioenscbmidt, 
58  Mo.  464.  See  also  Hamrick  tf.  Baniett  i 
Ind.  App.  I. 

AieeitalBlng  BeeUeBoe  of  Prinolpal.  —  The 
creditor  must  use  reasonable  diligence  to  ascer- 
tain the  residence  of  the  debtor  if  be  does  not 
know  it.   Cox  v.  Jeffries,  73  Mo.  App.  412. 

9.  MUgieneo  In  ProeeontlBg  the  Bait  —  Miller 
V.  Gray,  31  111.  App.  453;  State  Bank  v.  Mat- 
son,  34  Mo.  333 ;  Sisk  v.  Rosenberger,  83 
Mo.  46. 

10.  BobterVonnsUant — Conklin  v.  Conklin, 
54  Ind.  289 ;  Phillips  v.  Riley,  27  Mo.  386. 

11.  Seanval  of  Debtor. —  Hightower  v.  Ogle- 
tree,  114  Ala.  94;  Conklin  v.  Conklin,  S4  Ind. 
390;  Hayward  v.  Fullerton,  75  Iowa  371;  Bost- 
wick  V,  Norwalk  First  Nat.  Bank,  6  Ohio  Cir. 
Dec.  682,  13  Ohio  Cir.  Ct  675- 

19.  Pf^wrty  Bal^Bat  to  Attachment —  Hancock 
V.  Bryant,  2  Yerg.  (Tenn.)  476;  Seattle  Crock- 
ery Co.  V.  Haley,  6  Wa^.  302,  36  Am.  St.  Rep. 
I  sti.  Centra,  Hia^tower  v.  Ogletree,  1 14  Ala.  94. 

18.  Debtor  iBfolTent—Dar^  v.  Bemey  Nat 
Bank,  97  Ala.  643 ;  Kendall  v,  Milligan,  62  Ark. 
629,  34  S.  W.  Rep.  78 ;  Pittman  v.  Chisolm,  43 
Ga.  442;  Marsh  v.  Dunckel,  35  Hun  (N.  Y.) 
167;  Merritt  v.  Lincoln,  31  Barb.  (N.  Y.)  249; 
Thompson  v.  Hall,  45  Barb.  (N.  Y.)  314; 
Warner  v.  Beardsley,  8  Wend.  (N.  Y.)  194; 
Huffman  v.  Hulbert  13  Wend.  (N.  Y.)  377: 
Weiler  c  Hoch,  as  Pa.  St  5>5- 

But  see,  contra.  Shenandoah  Nat  Bank  v, 
Ayres,  87  Iowa  526;  Sullivan  v.  Dwyer.  (Tex. 
Civ.  App.  1897)  43  S.  W.  Rep.  355.  In  these 
cases  no  proof  of  the  insolvency  of  the  prin- 
cipal at  the  time  notice  was  given  was  offered 
by  the  creditor. 

Burden  on  Creditor  to  Show  Insolveney  ef  Prhi' 
etpal  at  the  Time  of  the  Tetiee.  —  Graham  v. 
Rudi,  73  Iowa  451. 
515  Volittne  XXVIl. 
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(5)  Effect  of  Failure  to  Sue,  —  The  effect  of  a  failure  to  sue  after  proper 
statutory  notice  has  been  given  is  to  discliai^  the  surety  giving  notice  from 
all  liability  on  the  contract.*  If  a  surety  after  giving  the  creditor  notice  to 
sue  subsequently  re?t[uests  the  creditor  to  grant  indulgence  to  the  principal.* 
or  acquiesces  in  the  dismissal  of  the  suit,'  he  thereby  waives  his  'ight  to  claim 
a  discharge.  But  a  request  for  indulgence  made  after  the  discharge  is  effected 
will  not  operate  as  a  waiver  thereof.* 

7.  Beftling  with  Secorltiei— a.  Taking  Additional  Security.  —  The 
creditor  owes  no  duty  to  the  surety  to  acquire  additional  security  and  thereby 
decrease  the  risk.  Nor  if  additional  security  is  preferred  is  he  bound  to  accept 
it.'  Usually,  however,  the  creditor  will  not  be  found  averse  to  accepting 
additional  security,  and  may,  of  course,  do  so  without  discharging  the  surety,* 
provided  he  is  careful  not  to  take  the  new  security  in  satisfaction  of  the  origi- 
nal obligation  and  does  not  estop  himself  from  enforcing  the  main  contract 
according  to  its  terms.  It  is  not  necessary  that  the  surety  should  know  that 
additional  security  has  been  taken  or  that  he  should  consent  thereto.* 

b.  Release  or  Impairment  of  Security,  —  One  of  the  most  vital  appli- 
cations of  equitable  principle  in  the  law  of  discharge  is  found  in  the  rule  which 
prevents  the  creditor  from  increasing  the  surety's  risk  by  an  improper  disposal 
of  securities.  It  maybe  stated  as  follows:  ,  If  a  creditor  without  the  con- 
sent of  the  surety  parts  with  or  renders  unavailable  any  security  or  fund  which 
he  has  a  right  to  apply  in  satisfaction  of  the  debt,  the  surety  is  exonerated  or 
discharged  to  the  extent  of  the  value  of  such  security  or  to  the  extent  of  the 
impairment  in  its  value.  This  principle  is  a  corollary  from  the  equitable 
doctrine  underlying  the  surety's  right  of  subrogation,  and  the  law  of  subro- 
gation therefore  both  supplies  a  means  of  testing  the  fact  of  discharge  and 
defines  its  extent.  The  creditor  is  treated  as  a  trustee  of  all  securities  in 
his  possession,  for  the  indemnity  of  the  surety  as  well  as  for  his  own  protection ; 
and  he  is  in  equity  bound  to  apply  them  to  the  advantage'of  both.  Accord- 

IMltorbuiM. — The  fact  lliat  the  conunnnity  real  property  as  additiooal  secarity.  Marion 

is  in  comtnotioa  will  not  justify  a  failure  to  County  v.  Moffert,  15  Mo.  604, 

Bue,  where  the  courts  are  open.   Cockrill  v.  Mc-  6.  AooeptuiM  of  Additional  Seeority.  —  Oxley 

Curdy,  33  Mo.  365.  v   Storer,  54  111.  159;  New  England  MuL  L. 

I,  See  cases  cited  in  the  preceding  notes.  Ins.  Co.  v.  Randall,  42  La.  Ann.  a6o  ;  Noll  v. 

UahUity  of  Cosorety.— As  to  the  effect  of  the  Oberbellmann,  30  Mo.  App.  336;  English  v. 

creditor's  failure  to  sue  upon  the  liability  of  Seibert,  49  Mo.  App.  563;  Ladd  f.  Wiggin,  35 

other  sureties  than  the  one  giving  notice,  see  N.  H.  431,  69  Am.  Dec.  551 ;  Fox  v.  Parker,  44 

infra,  this  section,  10.  Eiftcl  of  Disehargg  of  Barb.  (N.  Y.)  541 ;  Bangs  v.  Strong,  10  Paige 

Cosurety.  (N.  Y.)  11;  American  Surety  Co.  r.  Crow, 

Borden  of  Proof. — The  burden  is  on  the  surety  (Supm.  Ct.  Tr.  T.)  23  Misc.  (N.  Y.)  573; 

to  show  the  failure  of  the  creditor  to  sue  or  Stallings  v.  Lane,  88  N.  Car.  314;  Witte  V. 

give  permission  to  him  to  sue.    Turner  v.  Hale,  Wolfe,   16  5.  Car.  356;  Singer  Mfg.  Co.  r. 

8  Kan.  38;  Ingels  v.  Sutliff,  36  Kan.  444.  Ponder,  83  Tex.  653. 

8.  Surety  Consenting  to  iDdoIgenoo.  —  Simpson  Bzsontion  of  Xortgage  or  Dood  of  Tmst  by  A* 

V.  Blunt,  43  Mo.  542 ;  Rotting  v.  Qeman,  20  PrinetpaL  —  Elwood  v.  Deifendorf,  s  Barb.  (N. 

Wash.  116.  Y.)  398;  Mack  v.  Anderson,  (Supm.  Ct.  Spec 

8,  Kittridge  v.  Stegmier,  1 1  Wash.  3.  T.)  33  N.  Y.  Supp.  ao8 ;  Keeler  v.  Hollweg,  36 

4.  Bogasit  for  Indnlgmioe  Aftor  Disoluuve.  —  N.  Y.  App.  Div.  490  ;  Thurston  v.  James,  6  R.  I. 

Bailey  f.  New,  29  Ga.  214 ;  Medley  v.  Tan^,  85  103;  Scanland  v.  Settle,  Meigs  (Tenn.)  169; 

Ky.  566.    See  also  School  Trustees  v.  South-  MtUer  v.  Knight,  7  Baxt,  (Tenn.)  137;  Cruger 

ard,  31  111.  App.  359.  v.  Burke,  it  Tex.  694, 

fi.  Bight  to  Bofnso  Additional  Ssourlty.  —  City  Prinoipal  Debt  Bund.  —  A  surety  who  has 

Bank  v.  Young,  43  N.  H.  457;  Morrison  v.  supplied  collateral  is  not  released  by  the  fact 

Citizens  Nat.  Bank,  65  N.  H.  353,  23  Am.  St.  that  after  the  principal  debt  is  barred  the 

Rep.  39.  debtor  gives  the  creditor  a  bond  for  the  debt, 

A  Wiivar  bjr  %  Creditor  of  the  Biglit  to  insist  the  rig^t  to  subject  tbe  collateral  not  being 

upon  the  giving  of  additional  security  does  not  affected  by  the  fact  that  the  principal  debt  is 

discharge  the  surety.    Folk  v.  Cmikshanks,  4  barred.   Kulp  v.  Brant,  162  Pa.  St.  222. 

Rich.  L.  (S.  Car.)  243.  7.  Knowledge  and  Consent  of  Surety  ImmateriaL 

Failure  to  Eeqntre  Additional  Bsouritv.  —  The  —  Citizens'  Bank  v.  Whinery,  1 10  Iowa  390 ; 

sureties  on  an  official  bond  are  not  discharged  Green  v.  Warrington,  t  Desaus.  (S.  Car.)  490. 

by  the  negligent  failure  of  the  public  author-  Additional  Seonrity  May  B«  Ohumd. — Yomig 

i^c?  to  tpk?,  ?s  rctjuirpd  by  Uw,  9  mortgage  on  aeveland,  33  Mo.  126.  82  Am.  Dec  155. 
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ingly,  if  the  creditor  who  has  the  means  of  satisfaction  in  his  own  hands 
chr>oses  not  to  retain  it  and  surrenders  it  to  the  principal  debtor  or  allows  it 
to  pass  out  of  liis  own  hands,  or  for  a  consideration  agrees  to  do  so,  or  neg- 
ligently impairs  its  value  or  loses  control  thereof,  so  that  the  right  of  the 
surety  to  be  subrogated,  should  he  at  any  time  choose  to  pay  off  the  indebted- 
ness, is  lost,  the  surety  is  discharged  '  to  the  extent  of  his  actual  damage.* 


1.  Diielu^e  of  Snrety  ^nre  tlw  Oraditor  Parti 
with  Sftoority  or  Sandm  It  Unarallable  —  Eng- 
land.—  Polak  V.  Everett,  i  Q.  B.  D,  669; 
Ex  p.  Wilson,  II  Vea.  Jr.  410, 

United  States.  — Wood  V.  Brown.  (C.  C.  A.) 
104  Fed.  Rep.  203 ;  Allen  v.  O'Donald,  33  Fed. 
Rep.  573- 

Atohama.  —  Pctrine  v.  Fireman's  Ins.  Co., 
22  Ala.  575  ;  Allen  V.  Greene,  19  Ala.  34;  Ohio 
L.  Ins.,  etc.,  Co.  v.  Ledyard,  8  Ala.  866 ;  CuUum 
V.  Emanuel,  1  Ala.  23.  34  Am.  Dec  757. 

California.  —  Bragg  v.  Shain,  49  Cal.  131; 
Kiessig  v.  AUapaugh,  91  Cal.  231. 

Colorado.  —  Thomas  v.  Wason,  8  Colo.  App. 
452. 

Connecticut.  —  Glazier  v.  Dot^Iaas,  32  Conn. 
393;  Condi  V.  Warins,  9  Conn.  364. 

Georgia.  —  Lewis  v.  Annstrong,  80  Ga.  403 ; 
Stewart  v.  Barrow,  55  Ga.  664 ;  Barrett  v.  Bass, 
IDS  Ga.  4ai ;  Jones  v.  Hawkins,  60  Ga.  52. 

Idaho.  —  Hailey  First  Nat.  Bank  v.  Watt,  7 
Idaho  510. 

Illinois.  —  Kirkpatrick  v.  Howk,  80  111.  122; 
Monmouth  First  Nat.  Bank  v.  Whitman,  66  111. 
331 ;  Rogers  v.  School  Trustees,  46  111.  431 ; 
F^rshins  0.  Peterson,  98  III,  App.  70. 

Indiana.  —  Crim  v.  Fleming,  123  Ind.  438; 
Sample  v,  Cochran,  84  Ind.  594.  ' 

Iowa.  —  Monroe  Bank  v.  Gifford,  79  Iowa 
300 ;  Bedwell  v.  Gepbart,  67  Iowa  44 ;  Lucus 
County  V.  Roberts,  49  Iowa  159 ;  Port  v. 
Robbins,  35  Iowa  308;  Sherraden  v.  Parker,  24 
Iowa  28;  Chambers  v.  Cochran,  18  Iowa  159. 

Louisiana.  —  New  England  Mut.  L.  Ins.  Co. 
V.  Randall,  42  La.  Ann.  260;  Gay  v.  Blanchard, 
32  La.  Ann.  497;  Pratt's  Succession,  16  La. 
Ann.  357;  Kennedy  v.  Boasiere,  16  La.  Ann. 
445;  Barrow  v.  Shields,  13  La.  Ann.  57;  Armor 
V.  Amis,  4  La.  Ann,  192. 

Maine.  —  Cummings  v.  Little,  45  Me.  183; 
Springer  v.  Toothaker,  43  Me.  381,  69  Am. 
Dec.  66. 

Maryland.  —  Somerville  v.  Marbary,  7  Gill 
ft  J.  (Md.)  275. 

Massachusetts.  —  American  Bank  v.  Baker, 
4  Met.  (Mass.)  177;  Baker  v.  Briggs,  8  Pick. 
(Mass.)  129,  ig  Am.  Dec.  311;  Bradford  v. 
Hubbard,  8  Pick.  (Mass.)  158;  Fitchburg  Sav. 
Bank  v.  Torrey,  134  Mass.  239;  Guild  v.  But- 
ler, 127  Mass.  386. 

Michigan.  —  Wendell  v,  Highstone,  52  Mich, 
552;  Greenlee  v.  Lowing,  35  Mich.  63;  Ives  v. 
Lsnsingfourg  Bank,  12  Mich.  361. 

Minnesota,  —  Willis  v.  Davis,  3  Minn.  17. 

Mississippi.  —  Payne  v.  Commercial  Bank,  6 
Smed.  &  M.  (Miss.)  24;  McGee  v.  Metcalf,  12 
Smed,  &  M,  (Miss,)  535,  51  Am.  Dec  122; 
Pickens  v.  Finney,  12  Smed.  &  M.  (Miss.)  468. 

Missouri.  —  Ferguson  v.  Turner,  7  Mo.  497. 

Nebraska.  —  Dillon  v.  Russell,  5  Neb.  484; 
Burr  V.  Boyer,  2  Neb.  265 ;  Stewart  v.  Ameri- 
can Excb.  Nat  Bank,  54  Neb.  461 ;  Pierce  v. 
Atwood,  64  Neb.  9a. 


New  Hampshire.  —  City  Bank  v,  Yotmg,  43 
N.  H.  457 ;  New  Hampshire  Sav.  Bank  v.  Col- 
cord,  15  N.  H.  119,  41  Am,  Dec.  685. 

New  York.  —  Hubbell  v.  Carpenter,  s  Barb, 
(N.  Y.)  520;  Bixby  V.  Barklie,  26  Hun  (N.  Y,) 
275;  Wheelwright  v.  Depeyster,  4  Edw,  (N. 
Y.)  332;  Griswold  v.  Jackson,  2  Edw.  (N.  Y.) 
461 ;  Hayes  v.  Ward,  4  Johns.  Ch.  (N.  Y.)  133, 
8  Am.  Dec  554 ;  Cheesdiroiigh  v.  Millard,  1 
Johns.  Ch.  (N,  Y.)  409,  7  Am.  Dec.  494; 
Malone  Third  Nat  Bank  v.  Shields,  53  Hun 
(N.  Y.)  274;  Blydenburgh  v.  Bingham,  38  N. 
Y.  371,  98  Am.  Dec.  49, 

North  Carolina.  —  Nelson  v.  Williams.  2  Dev, 
&  B.  Eq.  (32  N,  Car.)  118;  Smith  v.  McLeod, 
3  Ircd,  Eq.  (38  N.  Car.)  390;  Charlotte  First 
Nat.  Bank  v.  Homealey,  99  N.  Car.  531. 

Ohio.  —  Moore  v.  Gray,  36  Ohio  St  535; 
Fanners'  Bank  v.  Raynolds,  13  Ohio  84. 

Oregon.  —  Brown  v.  Rathbum,  10  Oregon 
158. 

Pennsylvania.  —  Gettysburg  Bank  v.  Thomp- 
son, 3  Grant  Cas.  (Pa.)  114;  Lichtenthaler  v. 
Thompson,  13  S.  &  R.  (Pa.)  157,  15  Am.  Dec. 
581 ;  Com,  V.  Vanderslice,  8  S.  &  R.  (Pa.)  457; 
NefTs  Appeal,  9  W.  &  S.  (Pa.)  36;  Kuhns  v. 
Westmoreland  Bank,  2  Watts  (Pa.)  136; 
Hincken  v.  McGlathery,  8  Pa,  Co.  Ct  267; 
Hutchinson  v.  Woodwell,  107  Pa.  St.  509; 
Kendt's  Appeal,  103  Pa.  St  441 ;  Clow  v. 
Derby  Coal  Co.,  98  Pa.  St  433;  Wharton  v. 
Duncan,  83  Pa.  St.  40 ;  Richards  v.  Com.,  40 
Pa.  St.  146;  Holt  V.  Bodey,  18  Pa.  St  207; 
Schock  V.  Miller,  10  Pa,  St.  401, 

Tennessee.  —  Renegar  v.  Thompson,  i  Lea 
(Tenn.)  457;  Matter  of  Cator,  14  Lea  (Tenn.) 
408 :  Bryan  v.  Henderson,  88  Tenn.  33 ;  Hoss 
V,  Crouch,  (Tenn.  Ch.  1898)  48  S.  W.  Rep. 
734. 

Texas.  —  Kiam  v.  Cummings,  13  Tex.  Civ. 

App.  198. 

Vermont.  —  Hurd  v.  Spencer,  40  Vt.  581. 
West  Virginia.  —  Parsons  v.  Harrold,  46  W. 
Va.  122. 

Tlw  Taet  tliat  the  Principal  Debtor  Is  a  Kar> 
ried  Woman  and  therefore  not  personally  liable 
either  to  the  creditor  or  surety  does  not  alter 
the  duty  of  the  creditor  in  respect  to  maintain- 
ing a  lien  unimpaired.  Sample  v.  Cochran,  82 
Ind.  260. 

Snrety  Beooming  a  Frinolpal.  —  A  surety  who 
changes  his  position  and  becomes  a  principal 
is  not  discharged  by  the  creditor's  release  of  a 
Ken  or  waste  of  collateral.  Reade  v.  Lowndes, 
23  Beav.  361  ;  Crim  v.  Fleming,  123  Ind.  438; 
Wood  V.  Motley,  83  Mo,  App.  97 ;  Lamoille 
County  Nat.  Bank  v.  Hunt,  72  Vt.  357, 

8.  Discharge  Pro  Tanto.  —  The  act  of  the 
creditor  in  improperly  releasing,  losing,  or  im- 
pairing a  security  operates  only  as  a  discharge 
to  the  extent  of  the  loss  or  impairment,  a  re- 
sult different  from  that  which  follows  when 
the  principal  contract  or  duty  is  altered. 


517 


Volume  XXVII. 


Digitized  by 


Google 


SURETYSHIP. 


Means  of  satisfaction,  as  used  in  this  connection,  signifies  money  or  property 
in  the  lawful  control  of  the  creditor  which  he  may  rightfully  retain  and  apply 
to  the  satisfaction  of  the  debt  without  subjecting  himself  to  an  action;  or 
funds  within  his  reach  which  he  is  in  duty  bound  so  to  apply.*  It  is  often 
said  that  the  creditor  must  have  an  interest  in  the  nature  of  a  mortgage, 
pledge,  or  lien  upon  the  securities  before  a  surrender  thereof  will  discharge 
the  surety.*  But  the  terms  "pledge"  and  "lien"  are  here  loosely  used,  and  this 
form  of  expression  should  be  avoided.  The  general  doctrine  is  that  the  duty 
not  to  surrender  exists  whenever  the  creditor  has  the  money  or  property  in 
question  under  his  control  as  security.  This  generally  implies  a  delivery  to 
and  acceptance  by  the  creditor.*  The-  principle  just  stated  applies  to  securi- 
ties acquired  subsequent  to  the  contract  of  suretyship  as  well  as  those  obtained 
at  the  time  the  relation  is  formed ;  and  it  is  immaterial  that  the  surety  may 
be  ignorant  of  the  fact  that  the  securities  are  in  the  creditor's  hands.*  Before, 
however,  the  surety  can  be  discharged  by  the  act  of  the  creditor  in  parting 
with  security,  it  is  necessary  that  the  creditor  should  know  of  the  existence  of 
the  relation,*  and  the  act  compl^ned  of  must  be  done  without  the  surety's 
consent.* 

BalNM  of  XMtgage  or  Head  of  irut  —  Tmpalmont  of  lira.  —  In  accordance  with  the 

general  principle  stated  above,  a  surety  is  wholly  or  partially  discharged  where 
a  mortgage  or  deed  of  trust  on  the  debtor's  own  property  is  released  by  the 
creditor,'  or  where  a  vendor's  lien  to  which  the  surety  might  be  subrogated 
is  destroyed  or  impaired  by  the  creditor,^  or  where  he  surrenders  collateral 


Ceorgitt.  —  Kyle  v.  Chattahoochee  Nat.  Bank, 
96  Ga.  693 ;  Poullain  v.  Brown,  80  Ga.  27. 

Indiana,  —  Weik  v.  Pugh,  92  Ind.  383. 

Massachusetts.  —  Boston  Penny  Sav.  Bank 
V.  Bradford,  181  Mass.  199. 

Minnesota.  —  Moss  v.  Pettingill,  3  Minn.  217. 

Mississippi.  —  Barkwelt  v.  Swan,  69  Miss.  907. 

Missouri.  —  Saline  County  v.  Bute,  65  Mo. 
63 ;  Lafayette  County  v.  Hixon,  69  Mo.  581 ; 
State  Bank  i'.  Bartle,  114  Mo.  376. 

Nebraska.  —  Broneon  v.  McCormick  Harrest- 
ing  Mach.  Co.,  $3  Neb.  343. 

New  York.  —  Underhill  v.  Palmer,  10  Daly 
(N.  Y.)  478;  Grow  V.  Garlock,  97  N.  Y.  81. 

Ohio.  — Ide  v.  Churchill,  14  Ohio  St.  386. 

Pennsylvania,  —  Everly  v.  Rice,  so  Pa.  St. 
997. 

Rhode  Island.  — Otis  v.  Von  Storch,  15  R.  I. 
41. 

Tennessee.  —  Hosb  V,  Crouch,  (Tenn.  Ch. 
1898)  48  S.  W.  Rep.  724. 

Textts.  —  Durrell  v.  Farwell,  (Tex.  Civ.  App. 
,  1894)  27  S.  W.  Rep.  795 ;  Bums  v.  Staacke, 
(Tex.  Civ.  App.  1899)  53  S.  W.  Rep.  354- 

tVest  Virginia.  —  Cumberland  First  Nat. 
Bank  v.  Parsons,  42  W.  Va.  137. 

See  also  the  cases  cited  in  the  preceding  note. 

Protomptlon  of  Iiyory,  —  The  burden  of  proof 
is  upon  the  creditor  to  show  the  contrary. 
Allen  V.  O'Donald,  23  Fed.  Rep.  573.  See 
Stokes  V.  Gillis,  81  Ga.  187. 

1.  Definition  of  Meana  of  Satisfaction.  —  Perrine 
V.  Fireman's  Ins.  Co.,  23  Ala.  575 ;  Hender- 
•on  V.  Huey,  45  Ala.  276 ;  Glazier  v.  Douglass, 
32  Conn,  393.. 

The  CrwUtor  Cunot  Bellnqolili  Any  "  Hold " 
which  he  has  acquired  upon  the  property  of  the 
debtor  or  fund  in  his  hands  available  for 
satisfaction  of  the  debt.  Maquoketa  v.  Willey, 
35  Iowa  323 ;  Pierce  v.  Atwood.  64  Neb.  92. 

B,  Glazier  v.  Douglass,  32  Conn.  393. 


8.  Control  ImpIlM  Dolivery  and  Aooeptaaoo.  — 

Monroe  Bank  v.  Gifford,  79  Iowa  300. 

4.  Knowled^  on  Fart  of  Surety  Inawtertel.  •— 
Freaner  v.  Yingling,  37  Md.  491 ;  City  Bank  v. 
YoungJ  43  N.  H.  457. 

5.  Knowledge  of  Snretyihlp  Keoeiiary.  —  Cul- 
lura  V.  Emanuel,  i  Ala.  23,  34  Am.  Dec.  757; 
Guild  V.  Butler,  127  Mass.  386;  Neimcewicz  o. 
Gahn.  3  Paige  (N.  Y.)  614;  Otis  v.  Von  Storch, 
15  R.  I.  41  ;  Parsons  v.  Harrold,  46  W.  Va.  122. 
Contra,  Templeton  v.  Shakley,  107  Pa.  St.  370; 
Holt  V.  Bodey,  18  Pa.  St.  207. 

6.  A  Soretr  Acting  ai  Legal  Ccnnael  to  the 
debtor  is  presumed  to  consent  to  acts  done  in 
the  course  o<  the  litigation  connected  with  the 
claim.  Jones  v.  Hawkins,  60  Ga.  52. 

7.  Bebaoe  of  Kortnge  or  Deed  of  Tnut  — 
Gotzian  v.  Heine,  87  Minn.  429 ;  Chism  v. 
Thomson,  73  Miss.  410;  White  v.  Smith,  174 
Mo.  186;  Malone  Third  Nat.  Bank  v.  Shields, 
55  Hun  (N.  Y.)  374;  Cumberland  First  Nat. 
Bank  v.  Parsons,  45  W.  Va.  695. 

Barety  by  ImpUcatlon  <rf  Law.  —  In  Iowa  it  is 
held  that  one  who  becomes  sure^  by  implication 
of  law,  e.  g.,  a  mortgagor,  where  the  land  is 
sold  and  the  mortgage  assumed  by  the  vendee, 
cannot  complain  when  part  of  the  mortgaged 
property  is  released.  James  v.  Day,  37  Iowa 
164.  See  also  as  to  the  extension  of  time  of 
payment  under  such  circumstances  the  title 
Mortgages,  vol.  20,  p.  1058,  and  Corbctt  v. 
Waterman,  11  Iowa  87. 

Tendor^  Lien  on  Bealty.  —  Denson  v.  Gray, 
113  Ala.  608.  This  case  illustrates  the  im- 
portant principle  that  purely  equitable  grounds 
of  discharge  are  available  at  law,  and  that  con- 
sequently a  creditor  who  has  subjected  other 
security  at  less  than  its  value  cannot  subse- 
quently come  upon  the  surety  for  the  balance, 
although  from  a  legal  standpoint  his  position  ii 
unassailable. 
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upon  the  renewal  of  a  note  by  both  principal  and  surety.'  If  a  creditor  per- 
mits  his  debtor  to  collect  the  money  on  the  securities  and  apply  the  proceeds 
to  another  purpose  than,  the  payment  of  the  debt,?  or  if  the  creditor 
misapplies  it  himself,'  the  surety  is  discharged. 

(kiu^UMtloiii.  —  The  surety,  however,  cannot  complain  where  the  property 
itself  *  or  its  proceeds  are  honestly  applied  to  the  satisfaction  of  the  debt.* 
The  surety  is  not  discharged  where  the  debtor  himself  surreptitiously  or 
fraudulently  reacquires  possession  of  the  securities, *^  or  is  permitted  to  have 
possession  for  a  proper  purpose ;  "*  nor  where  the  security  parted  with  is 
valueless  by  reason  of  a  defective  title. If  the  creditor  is  bound  by  an  inde- 
pendent contract  entered  into  before  the  relation  of  suretyship  is  formed,  or 
at  the  time  when  new  security  is  taken,  to  surrender  or  substitute  the  same, 
he  may  do  so  without  discharging  the  surety.* 

Sabttltiitlni  of  Seout^.  —  The  substitution  of  one  security  for  another,  although 
it  involves  a  release  of  the  security  parted  with,  stands  upon  a  somewhat 
different  footing  from  a  naked  release.    If  the  exchange  be  made  in  good 


BlBoMag  Adnalagaoiii  Ua.  —  A  Burety  U 
discliaTsed  where  the  creditor  blocks  ui  effort 
to  realize  on  aecurittes  and  they  subsequently 
become  of  no  value.  Kan^pum  v.  Loomis,  13 
111.  App.  124. 

Tmdor'i  FilTilege  or  Lien  on  Fanonal  Fropsrty 
—  Besale. —  In  Louisiana  it  has  been  held  that 
the  surety  on  purchase  notes  for  personalty  is 
entitled  to  be  subrogated  to  the  vendor's  priv- 
ilege, and  that,  as  a  conseqoence,  he  is  dis- 
charged where  the  purchaser  resells  the 
chattels,  or  even  only  part  of  them,  to  the 
original  vendor,  leaving  part  of  the  ori^nal 
purchase  money  unpaid.  Hereford  v.  Chase,  i 
Rob.  (La.)  212. 

In  common-law  jurisdictions  where  the  ven- 
dor's privilege  does  not  amount  to  a  lien  this 
rule  is  not  applied.   Echols  v.  Head,  68  Ga.  153. 

1.  lomnder  Vt  Gollatond. —  Monroe  Bank  v. 
Gtfford,  79  Iowa  300. 

8.  Debtor  ColleoUaf  ProooetU  of  Beenzitisa.— 
Crim  V.  Fleming,  loi  Ind.  154;  Nelson  v. 
Munch,  28  Minn.  314. 

Whether  It  Is  VegUgenoe  in  the  debtor  to  al- 
low the  creditor  to  collect  the  collateral  at  all 
is  a  question  of  fact  Brown  v.  Fanners,  etc., 
Nat  Bank,  88  Tex.  365. 

8.  Kbapj^lciatlODitfmMeBdiof  Bwnul^ — C'ali- 
fomia.  —  Eppinger  v.  Kendrick,  114  Oil,  630. 

Georgia.  —  Montgomery  V.  Martin,  94  Ga. 
319. 

Mississippi.  —  McMullen  v.  Hinkle,  39  Miss. 
142- 

Oregon.  —  Keel  v.  Levy,  19  Oregon  450. 

Pennsylvania.  —  Htttctdnson  v.  Woodwell,  107 
Pa.  St.  509. 

South  Carolina.  —  Rosborough  v.  HcAliley, 
10  S.  Car.  235;  Exchange  Bank  v.  McDtll,  56 
S.  Car.  565. 

Vermont. —  Kurd  v.  Spencer,  40  Vt,  581. 

See  also  Smith  v.  London  First  Nat.  Bank, 
107  Ky.  237;  Morrison  v.  Citizens  Nat.  Bank, 
6s  N.  H.  2S3t  33  Am.  St.  Rep,  39;  De  Caumont 
V.  Rasines,  38  N.  Y.  App.  Div.  153.  Atiter, 
where  the  surety  consents,  Jones  v.  Hawkins, 
60  Ga.  53. 

AppUeatlsn  Aoeordlnr  tn  Previo^i  Instniotlons 
known  to  the  surety  will  not  discharge  him. 
Wilson  V.  Old  Town  Bank.  (Md,  1887)  ti  Atl. 
Rep.  759. 

Am  Aodlaatel  XlaappUoation  of  Bsnil^  result- 


ing from  an  erroneous  decree  of  a  competent 
court,  unappealed  from,  will  not  discharge  Hm 
surety.   McCalla  'v.  Knox,  84  Ga.  291. 

4,  Proper^  ^ipUod  tO  Dobt.  —  Marshall  v. 
Dixon,  82  Ga.  435. 

fi.  Amlioatios  of  Frooeods.  —  Gillon  v.  Ken- 
tucky Nat.  Bank,  (Ky.  1888)  8  S.  W.  Rep.  193. 

A  Bale  udw  Judicial  Frooeodings  is  not  ob- 
jectionable where  the  surety  is  a  party.  Wom- 
ack  V.  Paxton,  84  Va.  9.  See  also  Denson  v. 
Gray,  113  Ala.  608. 

Th«  faot  that  tlo  Secarftr  Irings  Leu  than  Itt 
TkeoTalmis  immaterial  if  the  sale  is  made  in 
good  faith,    Denniston  v.  Hill,  173  Pa.  St.  633. 

Parting  with  Seonrltiei  in  Compromise  of  a 
Doabtfol  Bight  will  not  discharge  the  surety 
where  the  amount  actually  received  is  credited 
on  the  debt   Bedwell  v.  Gephart,  67  Iowa  44. 

Fraudulent  Balsa.  —  For  instances  of  sales 
made  in  bad  faith  and  consequently  operating 
to  release  the  surety,  see  Montgomery  v.  Sayre, 
TOO  Cal.  183,  38  Am.  St.  Rep.  271 ;  Nichols  v. 
Burch,  128  Ind.  324;  Whitmore  v.  Bunt,  6 
Lack,  Leg.  N.  (Pa,)  100.  Compare  PeacoclE 
V.  Chapman,  8  La.  Ann.  87. 

OoDTonlOD  of  Korteagod  Froperty.  —  The  fail- 
ure to  proceed  to  toreclose  a  mortgage  is  no 
defense  to  the  sure^,  but  if  the  principal  has 
taken  possession  of  sufficient  of  die  mortgaged 
property  to  discharge  the  debt  and  converted 
It  to  his  own  use,  the  surety  is  discharged. 
Barrett  f,  Bass,  105  Ga,  421. 

6.  Belease  Frooorod  by  Fraud,  —  McShane  v. 
Howard  Bank,  73  Md.  135 ;  Hamlin  v.  Klein, 
8  N,  Y.  App.  Div.  413;  Sternback  v.  Friedman, 
(Supm.  Ct  Spec.  T.)  23  Misc.  (N.  Y.)  173- 

7.  Wilson  V.  Green,  35  Vt.  450,  60  Am.  Dec. 
379. 

8.  BoeorltyWorthliSi.  —  Benneson  v.  Savage, 
130  111.  352;  BIydenburgh  v.  Bingham,  38  N,  Y, 
371,  98  Am.  Dec  49;  Loomis  v.  Fay,  34  Vt 
340;  Cumberland  First  Nat  Bank  v.  Parsons, 
45  W.  Va.  688. 

0.  OMOOllag  Deed  of  Trust  by  Frlor  Apnomoitt. 
—  Pearl  v.  Cortright,  81  Miss.  300;  Fair  Haven 
First  Nat.  Bank  v.  Johnson,  65  Vt.  382. 

Roloaso  of  Kortgago  by  Prior  Agreemont. — 
Pearl  St  Cong.  Soc  v.  Imlay,  23  Conn.  10. 

Seoarity  CondltionaUy  Aoeepted  may  be  released 
without  discharging  the  surety  if  the  condition 
{'\  not  fulfilled.   Adams  v.  Dutton.  57  Vt.  515. 
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faith  and  in  an  honest  effort  on  the  part  of  the  creditor  to  strengthen  his 
position,  the  surety  is  not  discharged  unless  he  shows  actual  damage.^  A 
release  or  diversion  of  security  which  results  in  no  injury  does  not  anect  the 
liability  of  the  surety.* 

€,  Duty  of  Creditor  to  Retain  Available  Funds.  —  An  examination 
of  the  class  of  cases  under  consideration  ^ows  that  the  courts  have  not  infre- 
quently been  governed  by  analogy,  and  have  made  decisions  in  the  light  of 
the  general  principle  stated  above,  rather  than  under  it.  This  is  illustrated  in 
a  leading  case,  where  it  was  held  that  if  a  creditor  settles  with  his  debtor  and 
without  the  surety's  consent  pays  to  him  a  balance  erroneously  supposed  to 
be  due,  when,  as  afterwards  appears,  the  balance  is  on  the  other  side,  the 
surety  is  discharged.'  So,  also,  it  has  been  held  that  the  surety  is  discharged 
where  the  creditor,  an  insurance  company,  pays  a  policy  to  an  insolvent  estate 
without  deducting  a  note  for  money  previously  loaned  to  the  insured,  although 
the  company  has  no  express  lien.* 

B&Bk  ApplTlAg  Dtpodt  to  Debt.  —  There  is  some  difference  of  opinion  as  to 
whether  a  bank,  the  payee  or  bolder  of  a  note,  discharges  a  surety  by  failing 
to  apply  money  of  the  maker  which  happens  to  be  on  deposit  at  or  after  the 
time  the  note  matures,* 

ikiaiy  —  bd^BBteBt  Ontawt  —  The  payment  of  a  salary,  or  money  due  on  a 
contract  for  service,  which  might  be  available  to  offset  a  secured  liability,  will 
not  discharge  a  surety,  since  the  salary  is  in  the  nature  of  a  continuing  con- 
sideration for  the  performance  of  service  as  rendered,  and  equity  will  not 
deprive  a  man  of  the  means  of  earning  a  livelihood  merely  because  he  is  in 
debt.*  The  surety  on  notes  for  the  purchase  money  of  land  cannot  complain 
where  the  vendor  delivers  the  deed  without  insisting  on  payment,  since  tlie 
vendor  is  bound  to  deliver  the  deed  in  order  to  perfect  his  right  of  action  on 
the  purchase  notes.'  Similarly,  a  vendee  of  land  may  pay  over  the  purchase 
money  without  discharging  a  surety  on  a  bond  given  by  the  vendor  as  security 
against  incumbrances.^ 

8.  Judgment  and  Execation  Liens — a.  The  Judgment  and  Judgment 
Lien.  —  The  doctrine  that  the  surety  is  discharged  pro  tanto  by  a  release  of 
security  extends  to  liens  acquired  in  legal  proceeain|^  If  a  creditor  acquires 
a  lien  by  judgment  or  by  the  levy  of  an  execution,  or  even,  in  some  jurisdic- 
tions, by  mesne  attachment,  he  must  not  release  it  or  negligently  impair  its 
value,  under  the  penalty  of  discharging  the  surety;  for  the  relation  of  surety- 

1,  SnhMtge  of  Seonrity.  —  Coates  v.  Coatei,  235;  McShane  v.  Howard  Bank,  73  Md.  135; 

33  Beav.  349;  Young  v.  Cleveland,  33  Mo.  126,  Citizena*  Bank  v.  Booze,  75  Mo.  App.  189; 

83  Am.  Dec.  155;  State  Bank  v.  Smith,  155  Houston  v.  Braden,  (Tex,  Gt.  App.  1896)  37 

N.  Y.  185,  affirming  85  Hun  (N.  Y.)  200;  Neff's  S.  W.  Rep.  467;  Bank  of  British  Columbia  v. 

Appeal,  9  W.  &  S.  (Pa.)  36.    See  also  Moss  v.  Jeffs,  15  Wash.  230. 

Pettingill,  3  Minn.  217;  Moss  v.  Craft,  10  Mo.  It  kas  been  held  no  defense  to  the  surety  on 

720 ;  Monroe  v.  De  Forest,  53  N.  J.  Eq.  264 ;  a  note  to  a  bank,  that  the  payee,  having  funds 

Commercial  Bank  v.  Western  Reserve  Bank,  11  of  the  principal  on  deposit,  transfers  the  note 

Ohio  444,  38  Am.  Dec.  739.  to  another  after  maturity.  Kirkland  Land,  etc., 

A  Bnlwtitatloa  of  SeeoritiM  wluch  inrolves  a  Co.  v.  Jones,  18  Wash.  407,  holding  further  that 

change  in  the  main  contract  discharges  the  the  fact  that  the  principal  dditor  in  such  a  case 

surety  altogether.    Albright  v.  Allday,  (Tex.  had  directed  the  bank  to  apply  his  deposit  in 

Ctv.  App.  1896)  37  S.  W.  Rep.  646.  part  payment  of  the  note  does  not  affect  the 

8.  BIydenbuigh  v.  Bingham,  38  N.  Y.  371,  98  result. 

Am.  Dec.  49.  Bank  Boqnired  to  Apply  Dspoiit. —  Kinnaird  v. 

8.  Law  V.  East-India  Co.,  4  Ves.  Jr.  834.  Webster,  10  Ch.  D.  139;  PursifuU  v.  Pineville 

Compare  Walsh  v.  Colquitt,  64  Ga.  740.  Banking  Co.,  97  Ky.  154,  53  Am.  St.  Rep. 

4.  White  V.  Life  Assoc.  of  America,  63  AU.  409. 

419.  35  Am.  Rep.  45.  6.  Salary  or  TLmrnnf  Dae  npoa  IndopMidsBt  Oon- 

6.  See  the  title  Banks  and  Banking,  vol.  3,  tract.  —  Hollingswortfa  v.  Tatmer,  44  (3a.  11; 

p.  838.  McShane  v.  Howard  Bank,  73  Ud.  135. 

Bank  Not  Baqnlred  to  Apply  Depoait.  —  Strong  7.  Delivery  of  Deed  Without  Paynrnt  —  Wood- 

V-  Foster,  17  C   B.  217,  84  E.  C.  L.  217;  ward  v.  Oegge,  8  Ala.  317;  Coondw  v.  PailBcr, 

Citizens'  Bank  v.  Elliott,  9  Kan.  App.  797 ;  1 7  Ohio  289,  49  Am.  Dec.  459. 

Martin  v.  Mechanics  Bank,  6  Har.  ft  J.  (Md.)  8.  Reed  v.  McGtegor,  62  Minn.  94. 
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ship  is  not  terminated  by  judgment;  and  whatever  will  discharge  a  surety 
before  jutkfinent,  while  his  obhgation  remains  in  contract,  will  discharge  him 
thereafter.^  In  accordance  with  the  foregoing  rule,  if,  after  judgment,  the 
creditor  extends  the  time  of  payment,*  or  permits  the  judgment  to  be  set 
aside.'  or  modified  so  as  to  give  other  incumbrances  priority,^  or  releases  it 
or  acknowledges  satisfaction  thereof,*  the  surety  is  discharged.  But  the 
assignment  of  a  judgment  which  does  not  interfere  with  the  creditor's  rights 
does  not  release  him.* 

b.  Control  of  Execution.  —  In  conformity  with  the  general  doctrine 
that  the  creditor  owes  no  duty  of  active  diligence  to  the  surety,  it  is  held  that 
he  is  not  bound  to  sue  out  execution  after  judgment  is  recovered,'  in  the 
absence  of  a  statute  to  such  effect.^  Nor  when  issued  is  he  bound  to  have 
the  execution  levied.  He  may  withdraw  it  before  levy  •  or  suspend  the  levy, 
and  if  there  be  no  binding  agreement  to  give  time,  the  surety,  by  the  weight 
of  authority,  is  not  discharged,^*  since  it  is  the  privilege  of  the  surety  at  any 
time  to  pay  off  the  judgment  and  be  subn^ated  to  the  creditor's  right  of 

the  remainder,  the  lurety  is  not  discharged. 
Neff's  Appeal,  9  W.  &  S.  (Pa.)  36. 

6.  AMigiiiiMnt  of  Jadgnuot.  —  Hubbell  v.  Car- 
penter, 5  N.  Y.  171;  M'Donald  v.  Pickett,  * 
Bailej  L.  (S.  Car.)  617. 

Htrfir  of  T«dfBiaBt  Urn. —  Wri^t  v.  Knep- 
per,  I  Pa.  St.  361 ;  Johnson  v.  Young,  ao  W. 
Va.  614. 

7.  Imiiig  XxMOtlon.  —  Buckalew  v.  Smith, 
44  Ala.  638;  Crawford  v.  Gauldea,  33  Ga.  173; 
Pattoa  V.  Cooper,  84  Mo.  App.  437;  Charlotte 
First  Nat  Bank  v.  Homesley,  99  N.  Car.  $31 ; 
Koch  V.  Comwell,  (Tex.  Qt.  App.  1897)  40  S. 
W.  144.  Contra,  Martin  v.  On,  96  Ind. 
491  • 

A  covenant  not  to  issue  execution  against  the 
principal  debtor  releases  the  sure^.  Evans  v. 
Roper.  74  N.  Car.  639. 

8.  Thompson  v.  Robinson,  34  Ark.  44 ;  Na- 
tional Surety  Co.  v.  Arterburn,  (Ky.  1901)  6» 
S.  W.  Rep.  862. 

In  Kgntucty  there  is  a  statute  to  the  effect 
tint  the  surety  on  a  Judgment  bond  shall  be  re- 
leased upon  failure  of  the  creditor  to  procure 
the  issuance  of  execution  against  the  principal 
at  intervals  of  less  than  a  year.  National 
Surety  Co.  v.  Arteibum,  (Ky.  1901)  63  S.  W. 
Rep.  863. 

This  statute  is  not  applicable  to  official  bonds. 
Barbee  u.  Pitman,  3  Bush  (Ky.)  259. 

Nor  to  bonds  payable  to  a  master  commis- 
sioner, the  enforcement  of  such  obligations  be- 
ing under  judicial  control.  Turner  v.  Eastin, 
(Ky.  1899)  St  S.  W.  Rep.  567;  Bridgewater  v. 
England,  (Ky.  1901)  63  S.  W.  Rep.  882. 

9.  Withdmral  of  Sxaeation.  —  Ambler  v. 
Leach,  IS  W.  Va.  677;  Kni|^t  v.  Charter,  as 
W.  Va.  4as. 

JenUna  v.  McNeese,  34  Tex.  189,  is  appai^ 
ently  in  conflict,  but  in  this  case,  it  seems,  there 
had  been  a  levy  aa  in  Parker  v.  Nations,  33 
Tex.  aio. 

A  levy  under  a  defective  execution  may  be 
abandoned.  Somersworth  Sav.  Bank  v.  Worce** 
ter,  76  Me.  337. 

10.  Poitponlnf  Lavr —  United  States.  —  See 
Findlay  v.  U.  S.  Bank,  3  McLean  (U.  S.)  44- 

Alabama.  Swtrjtx  v.  Bradford,  6  Ala.  573; 
HetheringtOD  v.  Branch  Bank,  14  Ala.  68; 
Royston  v.  Howie,  15  Ala.  309;  Summerhill  v. 
Topp,  ss  Ala.  aay. 
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1.  BaiaUon  Contlaning  After  JvdgBUOkt  —  Eng- 
land, —  Bonk  of  Ireland  v.  Beresford,  6  Dow. 
333 ;  Mayhew  v.  Crickett,  »  Swanst.  193. 

Dtlamart,  —  Merriken  0.  (jodwin,  a  Del.  Ch. 

Georgia.  —  Coran  o.  Colbert,  3  Ga.  339,  46 
Am.  Dec.  437 ;  Brown  v.  Riggins,  3  Ga.  405. 

Illinois.  —  Trotter  v.  Strong,  63  111.  372 ;  New 
York  Bank  Note  Co.  v.  Kerr,  77  III.  App.  S3. 

Kentucky,  —  Craig  v.  Cox,  a  Bibb  (Ky.)  309. 

Massackusetts.  —  Betts  v.  Bagley,  1 2  Pick. 
(Mass.)  573;  Stedman  v.  Evdetfa,  6  Met 
■(Mass.)  1 14 ;  Carpenter  v.  King,  9  Met.  (Mats.) 
511,  43  Am.  Dec.  40s;  Davis  v.  Maynard,  9 
Mass.  343. 

Missouri.  —  Rice  v.  Morton,  19  Sto.  363 ; 
Smith  V.  Rice,  27  Mo.  S05,  73  Am.  Dec  281, 

New  York.  —  Wyman  v.  Mitchell,  i  Cow.  (N. 
Y.)  330;  Rajrmond  v.  Merchant,  3  Cow.  (N.  Y.) 
147;  Matter  of  Wendell,  19  Johns.  (N.  Y.) 
153  ;  Bangs  v.  Strong.  4  N.  Y.  315 ;  La  Farge  v. 
Herter,  9  N.  Y.  341,  aMrming  it  Barb.  (N.  Y.) 
159;  Siilly  V.  Elmore,  a  Paige  (N.  Y.)  497; 
Buiga  V.  Strong,  7  Hill  (N.  Y.)  350,  43  Am. 
Dec.  64. 

Ohio.  —  Dixon  V.  Ewing,  3  Ohio  280,  17  Am. 
Dec.  590 ;  Commercial  Bank  v.  Western  Re- 
serve Bank,  11  Ohio  445,  38  Am.  Dec.  739. 

Pennsyhfonia.  —  Com.  v.  Vanderslice,  8  S.  & 
R.  (Pa.)  45a. 

Rhode  Island.  —  Shelton  v.  Hnrd,  7  R-  !•  403. 
84  Am.  Dec  $64. ' 

Vermont.  —  Smith  v.  D^,  33  Vt.  636. 

See,  however.  Findlay  v.  U.  S.  Bank,  3 
McLean  (U.  S.)  44.  uid  Marshall  v.  Aiken,  35 

Vt.  337. 

S,  See  supra,  this  section,  4.  L  After  Judg- 
ment Against  Principal. 

8.  Cumberland  First  Nat.  Bonk  v.  Parwrns,  43 
W.  Va.  151. 

4.  Middleton  v.  Marshalltown  First  Nat 
Bank.  40  Iowa  39. 

^  6,  Belaase  or  tatlfCHtiOtt  of  Tvdgtteat.  —  Hol- 
Itngsworth  v.  Tanner,  44  Ga.  11  ;  Finnegan  v. 
Janeway,  85  Minn.  384;  Green  v.  Dougherty,  55 
Mo.  App.  317;  Crook  o.  Lipscomb,  30  Tex.  Civ. 
App.  567.  See  also  Perry  v.  Saunders,  36  Iowa 
437;  Hempstead  v.  Hempstead,  27  Mo.  187. 

Bwwfldal  AppUeatlon  «f  Frooeeds.  —  Where 
tfie  ia  released  on  part  of  the  land  and  the 
money  appUed  in  extittgnlsliinc  a  mor^Me  on 
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proceeding  with  the  levy.  In  a  few  states  a  different  rule  prevails,  and  U  is 
there  held  that  a  recall  or  suspension  of  an  execution  once  issued,  if  done  at 
the  instance  of  the  creditor,  will  discharge  the  surety  where  there  is  sufficient 
personalty  available  to  satisfy  tt.^  This  doctrine  is  placed  upon  the  ground 
that,  in  such  jurisdictions,  the  execution  is  a  lien  upon  personally  from  the 
time  of  its  delivery  to  the  sheriff;'  and  perhaps  the  courts  in  these  states  do 
not  give  sufficient  weight  to  the  fact  that  such  Hen  is  inchoate  and  imperfect 
until  a  levy  has  actually  been  made. 

c.  Discharge  of  Levy.  —  By  a  universal  consensus  of  authority,  when  a 
specific  lien  is  once  fixed  on  property  real  or  personal  by  an  actual  levy,  a 
surrender  of  the  property  thereafter  will  discharge  the  surety.'  It  results 
•from  this  rule  that  a  levy  on  sufficient  property  of  the  principal  to  satisfy  the 
debt  operates  as  a  discharge  of  the  surety.^  An  apparent  exception  to 
the  principle  stated  above  is  Found  in  decisions  to  the  effect  that  the  release  or 


Georeia.  —  Crawford  v.  Gaulden,  33  Ga.  173: 
Liunsden  v.  Leonard,  55  Ga.  374;  Lilly  v.  Rob- 
erts, 58  Ga.  363. 

/tuiti»Mi.-~J«rauld  v.  Trippet,  6a  Ind.  123; 
Lamb  v.  Trii:^,  64  lad.  600;  Nanemacher  v. 
Ingle,  30  Ind.  135. 

Kentucky.  —  Finn  v.  Stratton,  5  J-  J>  Marah. 
(Ky.)  364;  Stringfellow  v.  Williama,  6  Dana 
(Ky.)  336. 

Maryland,  —  Sasscer  v,  Yonng,  6  GUI  ft  J. 

(Md.)  243. 

Mississippi.  —  Union  Back  v.  Govan,  10 
Smed.  &  M.  (Miss.)  333  ;  Canitbers  v.  Dean,  11 
Smed.  ft  M.  (Mias.)  178. 

North  Carolina.  —  Thornton  v.  Thomtoo,  63 
N.  Car.  311. 

Ohio.  —  Ide  v.  ChurchiU,  14  Ohio  St.  373. 

Tennessee.  —  Miller  v.  Porter,  5  Humph. 
(Tenn.)  294;  Grimes  v.  Nolen,  3  Humph. 
(Tenn.)  412. 

Texas.  —  Brown  v.  Chambers,  63  Tex,  131. 

yirginia.  —  Alcock  v.  Hill,  4  Leigh  (Va.) 
633;  Humphrey  v.  Hitt,  6  Gratt.  (Va.)  509,  53 
Am.  Dec.  133. 

1.  Tallnn  to  Vak*  4  Levy  DlfdunM  Surety. — 
Robeson  v.  Roberts,  30  Ind.  iss;  Sterne  v.  Mc- 
Ktnney,  79  Ind.  578;  Sterne  v.  Vincennes  Bank, 
79  Ind.  549;  Dills  V.  Cecil,  4  Bush  (Ky.)  579; 
Blandford  v.  Barger,  9  Dana  (Ky.)  22;  Miller 
V.  Dyer,  I  Duv.  (Ky.)  263  ;  Ferguson  v.  Turner, 
7  Mo.  497.  Compare  Kaylor  v.  Moody,  3 
Blackf.  (Ind.)  93. 

But  in  order  that  the  6eUj  should  operate  as 
a  discharge  the  creditor  must  have  knowledge 
of  the  sure^hip.  Patterson  v.  Brock,  14  Mo. 
473. 

8.  Ezsoutlon  a  Lisa  on  Personalty  After  Dis- 
eharge  to  Bherlif.  — Cones  v.  Wilson,  14  Ind. 
465 ;  Durbin  v.  Haines,  99  Ind.  463. 

tn  Eeatncky  the  execution  is  a  lien  from  the 
time  of  its  deliveiy  on  both  real  and  personal 
property.  V^iitehead  v.  Woodruff.  11  Bush 
(Ky.)  209. 

8.  Belease  of  Lien  Acquired  by  Aetul  8oinr» 

—  England.  —  Mayhew  v.  Crickett,  3  ^wanst. 
185;  Williams  v.  Price,  i  Sim.  ft  St  581. 

Alabama.  —  Fryer  v.  Austill,  a  Stew.  (Ala.) 
119;  State  Bank  v.  Edwards,  20  Ala.  513; 
Winston  v.  Yeargin,  50  Ala.  340. 

Colorado.  —  Thomas  v.  Wason,  8  Colo.  App, 
45a. 

ConneeticMt.  —  (jlazier  v.  Dou^ass.  33  Conn. 
393- 


Iowa.  —  Sherraden  v.  Parker,  24  Iowa  38. 
Kentttcky.  —  Glass  v,  Thompson,  9  B.  Mon. 
(Ky.)  23s. 

Maryland.  —  State  v.  Hammond,  6  Gill  &  J. 
(Md.)  157. 

Minnesota.  —  Moss  v.  Pettiogill,  3  Minn.  217. 
Missouri,  —  Fei^son  v.  Turner,  7  Mo.  497 ; 
Lower  v.  Buchanan  Bank,  78  Mo.  67. 

New  York,  —  Boughton  v,  Orleans  Bank,  a 
Barb.  Ch.  (N.  Y.)  438;  Bower  v,  Tiermann,  3 
Den.  (N.  Y.)  378;  Spring  v,  George,  50  Hun 
(N.  Y.)  327. 

North  Carolina,  —  Nelson  v.  Williams,  3  Dev. 
&  B.  Eq.  (33  N.  Car.)  118;  Cooper  v.  Wilcox, 
a  Dev.  ft  B.  Eq.  (32  K.  Car.)  90,  32  Am.  Dee. 
695;  Bell  V.  Howerton,  iii  N.  Car.  69. 

Ohio.^ — Dixon  v.  Ewing,  3  Ohio  380,  17  Am. 
Dec.  590 ;  Day  v.  Ramey,  40  Ohio  St.  446. 

Pennsylvania.  —  Com.  v,  Vanderslice,  8  S.  & 
R.  (Pa.)  452;  Qippinger  v.  Creps,  a  Watts 
(Pa.)  45 ;  Stephens  v.  Monongahela  Nat.  Bank, 
88  Pa.  St.  157,  33  Am.  Rep.  438. 

Tennessee.  —  Holt  v.  Manier,  i  Lea  tTenn.) 
488;  Hutton  v.  Campbell,  10  Lea  (Tenn.)  170; 
Lee  f.  Shanks,  (Tenn.  Ch.  i8g8)  53  S.  W.  Rep. 
1091. 

Virginia,  —  Chichester  v.  Mason,  7  Leigh 
(Va.)  244;  Bullitt  V,  Winston,  i  Muaf.  (Va.) 
269;  Shannon  v.  McMullin,  35  Gratt.  (Va.)  31 1. 

IVest  yirginia.  — UcKsnat  v.  Wiley,  37  W. 
Va.  658. 

See  also  the  title  Exbcutiohs,  vid.  11,  p.  713. 
Donhtful  Title,  —  The  rule  applies  notwith- ' 
standing  release  of  the  levy  results  from  a  doubt 
as  to  ownership.  Brinton  v,  Gerry,  7  III.  App. 
238. 

The  Vnauthorlsed  Aot  of  the  OierUr  In  Batum- 
ing  Property  taken  in  execution  will  not  release 
the  surety.  State  Bank  f.  Godden,  15  Ala.  616; 
Leonard  v,  Giddings,  9  Johns.  (N.  Y.)  355. 
Contra,  Lumsden  v.  Leonard,  55  Ga.  374.  And 
see  Miller  v.  Dyer,  i  Duv.  (Ky.)  363. 

A  Bharfffs  Betnm  to  the  effect  that  an  exe- 
cution has  been  held  up  by  order  of  the  cred* 
itor  is  no  evidence  of  such  fact.  Alexander  v. 
Byrd,  85  Va.  690;  Shannon  v,  McMullin,  35 
Gratt.  (Va.)  211. 

4.  Levy  on  Bafflolent  Property.  —  People  v. 
Chisholm,  8  Cal.  29;  Morley  v.  Dickinson,  i3 
CaL  561;  Mulford  v.  Estudillo,  23  Cal.  94; 
Tliomas  v.  Wason,  8  Colo.  App.  453;  Lower  v. 
Buchanan  Bank,  78  Uo.  67 ;  Hoffman  v.  Item- 
ing, 43  W.  Va.  763. 
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dismissal  of  an  execution  levied  on  real  property  will  not  dischai^e  the  surety,* 
but  it  will  be  found  in  such  cases  that  it  is  the  judgment  which  gives  the  Hen 
and  that  this  lien  is  not  strengthened  by  the  levy  of  the  execution  nor  impaired 
by  its  subsequent  release.* 

d.  Discharge  of  Attachment.  —  On  the  question  whether  the  dis- 
charge of  an  attachment  will  release  the  surety,  there  is  direct  conflict.  The 
better  view  is  that  it  will  not.  The  lien  acquired  by  attachment  differs  from 
ordinary  securities  in  the  circumstance  that  it  cannot  be  preserved  without 
active  diligence.  The  prosecution  of  an  attachment  is  attended  by  trouble 
and  expense,  and  if  the  ground  of  attachment  is  doubtful,  serious  liability  may 
be  incurred.  The  creditor,  it  is  said,  is  under  no  obligation  to  subject  himself 
to  such  expense  and  liability  or  to  continue  the  action  after  it  has  been  begun.' 
On  the  other  hand,  it  is  insisted  that  while  the  creditor  is  not  bound  to  attach, 
when  he  has  once  obtained  a  hold  upon  the  property  of  the  debtor  by  attach- 
ment he  becomes  trustee  for  the  surety  as  well  as  himself,  and  a  release  of  an 
attachment  is  consequently  followed  with  precisely  the  same  consequences  as 
the  release  of  an  execution.^ 

9.  Disohaige  of  Surety  oil  Pidelity  Bond  — a.  In  General.  ~  The  rule  that 
the  creditor  owes  no  duty  of  active  diligence  to  the  surety  is  often  applied  in 
cases  involving  the  liability  of  sureties  on  bonds  given  as  security  for  the 
fidelity  of  officers,  agents,  and  employees.  This  subject  has  already  been 
treated  from  one  point  of  view  in  this  work,*  and  will  now  be  considered  in  its 
general  aspect  only.  We  shall  here  find  an  apt  illustration  of  the  distinction 
between  the  passive  inactivity  which  does  not  discha^  the  surety  and  the 
negligent  omission  which  does. 

b.  Failure  to  Discover  Shortage.  —  Where  bonded  employees  turn 
out  to  be  unfaithful,  it  often  transpires  that  their  peculation  or  embezzlement 
extends  over  a  long  period  of  time,  and  it  has  been  Insisted  for  the  sureties 
that  the  employer,  who  is  also  the  obligee  in  the  bond,  should  be  required  to 
exercise  diligence  in  discovering  the  dishonesty.  This  contention  has  not 
met  with  favor,  and  it  is  a  universal  rule  that  so  long  as  the  assured  acts  in 
good  faith,  he  is  not  bound  to  detect  and  put  an  end  to  crookedness  in  any 
of  its  stages.  The  object  of  requiring  a  bond  is  to  give  protection,  and  the 
assured  may  safely  repose  on  its  security  until  something  transpires  to  alter 
the  situation.    Mere  negligence  on  the  part  of  the  obligee,  either  m  exercising 

1.  Ixenitloii  Levied  on  Bealty. —  Schofield  v.  2S2;  Baker  v.  Marshsll,  16  Vt.  s»,  43  Am. 

Ute  Coal,  etc,  Co.,  (C  C  A.)  93  Fed.  Rep.  269;  Dec  538;  Herrick  v.  Orange  Connty  Bank,  37 

Wood  V.  Brown,  (C  C.  A.)  104  Fed.  Rep.  303;  Vt.  584. 

Wyley  t>.  Stanford,  33  Ga.  385 ;  Maniy  v.  Shep-  4.  XHtdurgt  of  Attaolunent  DitdurgM  0dtb^. 

perd,  57  Ga.  68;  Catbcart's  Appeal.  13  Pa.  St.  — Maquokcta  v.  Willey,  35  Iowa  323;  Sprinser 

415.    See  also  Stephens  v.  CUv>  17  Colo.  489.  v.  Toothaker,  43  Me.  381,  69  Am.  Dec,  66; 

8.  Wood  V.  Brown,  104  Fed.  Rep.  803.  43  C  Spring  v.  George,  50  Hun  (N.  Y.)  237;  Twiggs 

C.  A.  474.  V.  Augusta  Sav.  Bank,  36  S.  Car.  613. 

8.  Dlioootlnoanee  of  AttachmeBt  Bolt  or  Die-  The  Disoharge  of  an  Attaohmeot  under  a  Xli- 

du»e  of  the  Attaehmeat  I7  Creditor  — Alabama,  take  of  Iaw  will  not  affect  the  liabili^  of  a 

—  Qiller  v.  Vivian,  8  Ala.  903.  surety.    Somersworth  Sav.  Bank  v.  Worcester, 

California.  —  Shrirer  v.  Lovcjoy,  3a  Cal.  76  He.  337. 

574.  The  Dtimisial  of  an  Attaehnuat  to  Enftoee  the 

ConneeHeut.  —  Glasier  v.  Dona^ass,  33  Conn.  Itatatory  Ijadhnd's  lien  will  discharge  the 

393.  surety.    Bell  v.  Howerton,  1 1 1  N,  Car.  69 ;  Penn 

Matsachusetts.  —  Hurd  v.  Little,   is  Mass.  v.  Collins,  5  Rob.  (La.)  213. 

503 ;  Bellows  V.  Lovell,  5  Pick.  (Mass.)  307;  Attaching  at  Inatanea  of  Snrety.  —  Where  suit 

Curtice  v.  Botiiamly,  8  Allen  (Mass.)  336.  is  begun  in  respimse  to  a  request  of  the  surety 

Hempshirt.  —  Concord  Bank  v.  Rogers,  and  sufficient  property  is  attached,  but  subse- 

16  N.  H.  9;  Baker  v.  Davis,  33  N.  H.  37;  quently  Uie  suit  is  voluntarily  dismissed,  the 

Barney  v.  Clark,  46  N.  H.  514;  Morrison  v.  surety  is  discharged.   State  Bank  v.  Matson,  34 

Citixens'  Nat.  Bank,  65  N.  H.  353,  23  Am.  St.  Mo.  333- 

Rep.  39.  S.  See  the  title  Fidelity  and  Guaranty  Ih- 

VtrmoHl.  —  Montpelier  Bank  v.  Dixon,  4  Vt.  sukamce.  vol.  13,  p.  3  ;  also  the  title  Guasanty, 

587,  34  Am.  Dec.  640;  Crane  v.  Stickles,  15  Vt  vol.  14,  p.  11 37. 
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supervision  over  the  employee  to  prevent  irregularities  or  in  discovering  a 
shortage  after  it  has  occurred,  is  no  defense.* 

c.  Failure  to  Require  Settlements.  —  In  harmony  with  this  doctrine 
it  is  also  established  that  the  surety  is  not  discharged  by  the  failure  of  the 
obligee  of  the  bond  to  examine  the  accounts  of  his  employee  or  to  require  a 
settlement,  although  such  a  precaution  would  disclose  a  shortage  and  thus 
save  the  surety  from  further  risk.'  The  rule  is  of  course  different  where  the 
contract  by  which  the  surety  is  bound  expressly  provides  that  an  examination 
or  settlement  shall  be  made.*  But  the  mere  fact  that  the  regulations  put  in 
force  by  the  obligee  of  the  bond  require  an  accounting  does  not  altei  the 
situation,*  and  it  has  been  held  that  the  incorporation  of  the  by-laws  and 
regulations  of  a  corporation  into  the  contract  by  reference  will  not  result  in 
the  discharge  of  the  surety  where  settlement  is  not  made.*  There  is  some 
authority  for  a  more  stringent  rule.  Thus,  in  Minnesota  it  has  been  held  not 
to  be  necessary  that  the  stipulation  imposing  on  the  obligee  the  duty  lo 
require  a  settlement  should  be  expressly  inserted.  It  is  enough  if  the  surety 
knows  that  the  contract  between  the  principal  and  obligee  calls  for  regular 
settlements  and  he  enters  into  the  suretyship  in  contemplation  thereof.* 


1.  VegUfftoM  In  SaporlilBf  EmnloyeM  or  in 
Detaoting  XmrnlarlUM  —  EHglandT--  Peel  v. 
TaUock,  I  B.  &  P.  419;  Trent  Nay.  Co.  v.  Bar- 
ley, 10  East  34;  Shepherd  v.  Beecher,  a  P. 
Wms.  288. 

United  States.  —  Phillips  v.  Bossard,  35  Fed. 
Rep.  99 ;  U.  S.  T .  Kirkpatrick,  9  Wheat.  (U.  S.) 
720 ;  Minor  v.  Mechanics  Bank,  i  Pet.  (U.  S.) 
46. 

Delaware.— SpATks  v.  Fanners'  Bank,  3  DeL 
Ch.  374;  Lieberman  v.  Wilmington  Pint  Nat. 
Bank,  2  Penn.  <Del.)  416. 

/otta.  — Iowa  State  Sav.  Bank  v.  Black,  91 
Iowa  490. 

/Canjflj.  —  McMuUen  v.  Winfield  Bldg.,  etc.. 
Assoc.,  64  Kan.  398. 

Kentucky.  —  Graves  v.  Lebanon  Nat.  Bank, 
10  Bush  (Ky.)  as. 

Massachusetts. —  Amhtrat  Bank  v.  Root,  a 
Met.  (Mass.)  522;  Tapley  v.  Martin,  116  Maaa. 
37s;  Winthrop  v.  Soule,  17s  Mass.  400. 

New  /«r«y.  — Bowne  p.  Mt  Holly  Nat 
Bank,  45  N.  J.  L.  360. 

Texas.  —  Moore  v.  Waco  Bldg.  Assoc,  ig 
Tex.  Civ.  App.  68. 

Here  Kflgl^snoe,  Ihoogli  Gross,  without  con- 
currence in  the  defalcation  of  the  employee,  will 
not  discharge.  Madden  v.  M'Mullen,  13  Ir.  C 
L.  305. 

2.  Failnrs  to  Examine  Aooount  and  to  Bequire 
Bettlemsnt — England.  —  Durham  v.  Fowler,-  2a 
Q.  B.  D.  394;  Black  v.  Ottoman  Bank.  15  Moo. 
P.  C.  472;  Mactaggart  v.  Watson,  3  CI.  &  F. 
536. 

United  States.  —  Union  Bank  v.  Forrest,  3 
Cranch  (C.  C)  318. 

Delaware. —  hi^rmRti  v.  Wilmington  First. 
Nat.  Bank,  3  Penn.  (Del.)  416. 

Florida.  —  Mutual  Loan,  etc,  Assoc  v.  Price, 
19  Fla.  127. 

/otco.  — Iowa  State  Sav.  Bank  v.  Black,  91 
Iowa  490. 

Kansas.  — UcMuWen  v.  Winfield  Bldg,  etc, 
Assoc..  64  Kan.  398. 

Massachusetts.  —  Amherst  Bank  v.  Root,  a 
Met.  (Mass.)  533. 

JftVAvan.  ~  Dwelling-House  Ins.  Co.  v. 
Johnston,  90  Mich.  170. 


Missouri.  —  Chew  v.  Ellingwood,  86  Mo.  a6o, 
56  Am.  Rep.  439. 

New  Jersey.  —  Morris  Canal,  etc.,  Co.  v.  Van 
Vorst,  31  N.  J.  L.  100. 

New  York.  Monroe  County  v.  Otis,  63  N. 
Y.  88;  Albany  Dutch  Church  v.  Vedder,  14 
Wend.  (N.  Y.)  166. 

Pennsylvania.  —  Pittsburg,  etc.,  R.  Co.  v. 
Shaeffer,  59  Pa.  St  350. 

Rhode  Island.  —  Atlas  Bank  v.  Brownell,  9 
R.  I.  168,  It  Am.  Rep.  231. 

Pablio  OlBoan. —  The  nde  is  the  same  in  the 
case  of  public  officers.  The  omission  of  those 
in  authority  to  call  them  to  account  will  not 
discharge  die  sureties.  Smith  v.  U.  S.,  5  Pet. 
(U.  S.)  292;  U.  S.  V.  Kirkpatrick,  9  Wheat 
(U.  S.)  720;  U.  S.  V.  Vanzandt  11  Wheat 
(U.  S.)  184;  Moses  V.  U.  S.,  166  U.  S.  571; 
People  V.  Berner,  13  Johns.  (N,  Y.)  383;  Mon- 
roe County  V.  Otis,  63  N.  Y.  88;  Crawn  v. 
Com.,  84  Va.  383,  10  Am.  St.  Rep.  839. 

Trandalent  Conoealment.  —  But  where  the 
omission  of  the  public  authorities  to  call  a  de- 
faulting officer  to  account  is  coupled  with 
fraudulent  concealment  of  the  delinquency 
whereby  the  sureties  are  prevented  from  avert- 
ing the  evil  or  saving  themselves,  they  are  dis- 
charged. Postmaster  Gen.  v.  Ustick,  4  Wash. 
(U.  S.)  347,  19  Fed.  Cas.  No.  11,315. 
8.  Mountague  v.  Tidcombe,  a  Vern.  518. 

4.  Amherst  Bank  v.  Root,  2  Met.  (Mass.^ 
522;  Richmond,  etc.,  R.  Co.  c  Kasey,  30  Gratt. 
(Va.)  218.  And  see  Albany  Dutch  Church  tr. 
Vedder,  14  Wend.  (N.  Y.)  165. 

5.  Pittsburg,  etc.,  R.  Co.  v.  Shaeffer,  59  Pa- 
St  350. 

6.  Kinnesoto  Bui*.  —  Fidelity  Mut  L,  Assoc. 
V.  Dewey,  83  Minn.  389. 

OmlHloD  of  KOBtUy  Aaoonnting  Pnrided  fur  In 
Principal  Contoraot.  —  Morrison  v.  Arons,  65 
Minn.  321. 

VottoB  that  Settlement  Is  Ilsanired —  Where  a 
surety  settles  a  claim  incurred  by  the  shortage 
of  an  agent  and  then  gives  notice  to  the  em- 
1  ployer  that  he  will  be  no  loi^r  bound  unless 
the  agent  is  required  to  account  at  stated  inter- 
vals, he  will  be  discharged  thereafter  from  all 
liability  by  a  failure  of  the  employer  to  bring 
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d.  Failure  to  Notify  Surety  of  Delinquency.  —  It  is  also  settled 
that,  in  the  absence  of  a  provision  to  that  efiect,^  the  obligee  of  a  bond  is 
not  bound  to  communicate  to  the  surety  the  fact  of  delinquency  when  it 
comes  to  his  knowledge,*  especially  where  the  delinquency  does  not  appear 
to  be  of  a  dishonest  or  criminal  nature.*  But,  of  course,  if  inquiry  is  at  any 
time  made  by  the  surety,  the  obligee  is  bound  to  disclose  the  true  state  of 
the  account.* 

Coatraot  ImpMlag  Dn^  to  ConunonloAto.  —  Where  the  contract  of  suretyship  calls 
for  £he  communication  of  facts  increasing  the  surety's  risk  subsequently  com- 
ing to  the  employer's  knowledge,  the  latter  is  allowed  a  reasonable  opportunity 
to  ascertain  with  certainty  whether  the  shortage  or  delay  is  of  a  dishonest 
nature.* 

e.  Retention  of  Employee  Known  to  Be  Dishonest— (i)  General 
Rule. — Closely  connected  with  the  subject  just  considered  is  the  question 
whether  the  surety  is  discharged  by  the  fact  that  the  employer,  having 
knowledge  of  a  shortage,  retains  the  employee  in  his  place  of  trust.  This 
brings  us  to  the  point  where  the  bjlance  changes  in  favor  of  the  surety;  since, 
by  the  weight  of  authority,  the  retention  of  the  employee  under  such  con- 
ditions is  an  act  of  bad  faith ;  certainly  so  where  the  delinquency  is  clearly 
of  a  dishonest  or  criminal  character,  it  follows  that  if  the  employee  is 
retained  the  surety  is  not  liable  for  defaults  thereafter  occurring.*   The  rule 


tbe  agent  to  account.  Dwelling-HouM  Ins,  Co. 
V.  JobnstoD,  90  Mich.  170. 

1.  Agrtement  to  VoMff  of  Arreange. —  Scar- 
ratt  w.  F.  W.  Cook  Brewing  Co.,  117  Ga.  181. 
See  also  Fidxlitv  and  Guahanty  iNStiBAiTCi, 
vol.  13.  p.  5. 

%.  FkUore  to  lafom  Sonty  of  n  Oiortago.  — 
iCtna  Ids.  Co.  v.  American  Surety  Co.,  34 
Fed.  Rep.  391 ;  WiUcerson  v.  Crescent  Ins.  Co., 
64  Ark.  80;  Forrester  v.  State,  46  Md.  154; 
Lake  v.  Thomas,  84  Md.  608;  Watertown  F. 
Ins.  Co.  V.  Simmons,  131  Mass.  85,  41  Am.  Rep. 
196;  Cumberland  Bldg.  Loan  Assoc.  v.  Gibbs, 
119  Mich.  318;  J£.taa  Ins.  Co.  v.  Fowler,  108 
Mich.  S57 ;  Manchester  F.  Assur.  Co.  i;.  Red- 
fidd,  69  Minn.  to.  But  see  Connecticut  Mut. 
L.  Ins.  Co.  V.  Scott,  81  Ky.  540;  Deposit  Bank 
V.  Heame,  104  Ky.  819;  Graves  v.  Lebanon  Nat. 
Bank,  10  Bush.  (Ky.)  23. 

Indoitriou  Conoealment.—  In  Peel  v.  Tatlock, 
I  B.  &  P.  419,  it  is  suggested  that  an  indus- 
trious concealment,  by  which  was  doubtless 
meant  a  fraudulent  concealment,  might  operate 
to  discharge  the  surety.  Tbe  expression  has 
not  gainfd  currency.  Phillipa  v.  Foxall,  L.  R. 
7  Q.  B.  675.  Compart  Postmaster  Gen.  v. 
Ustick,  4  Wash.  (U.  S.)  347,  i9  Fed.  Cas.  No. 
".315- 

8.  *Oiortag«  Hot  Due  to  IHihouMty. —  Caxton, 
etc..  Union  v.  Dew,  80  L.  T.  N.  S.  33S.  68  L.  J. 
Q.  B.  380;  Gilbert  v.  State  Ins.  Co.,  3  Kan. 
App.  I  ;  Atlantic,  etc..  Tel.  Co.  v.  Barnes,  64 
N.  ¥.  385,  ai  Am.  Rep.  621 ;  Richmond,  etc.,  R. 
Co.  V.  Kasey,  30  Gratt.  (V«.)  ai8. 

4.  Inqnlrr  Kale.  —  Frank  Fehr  Brewing  Co. 
V-  Mullican,  (Ky.  190^  66  S.  W.  Rep.  627. 

5.  Contract  Imposing  Doty  to  Commnnioat*.  — 
£tna  L.  Ins.  Co.  v.  American  Surety  Co.,  ,14 
Fed.  Rep.  291 ;  Pacific  F,  Ins.  Co.  v.  Pacific 
Surety  Co.,  93  Cal.  7  ;  Hurley  v.  Fidelity,  etc., 
Co.,  95  Mo.  App.  88 :  Tarboro  Bank  v.  Fidelity, 
etc.,  Co.,  128  N.  Car.  366,  83  Am.  St.  Rep. 
682. 

f  S«t«9tf«A  it  P(»h9fl«it  ^pIoy«t  —  England. 


—  Sanderson  v.  Aston,  L.  R.  8  Exch.  73 ;  Bur- 
gess V.  Eve,  L.  R.  13  Eq.  450. 

Canada.  —  Confederation  L.  Assoc.  v.  Brown, 
35  Nova  Scotia  94. 

Alabama.  —  Saint  v.  Wheeler,  etc.,  Hfg,  Co., 
95  Ala.  362,  36  Am.  St  Rep.  210. 

California.  —  Roberts  v.  Donovan,  70  Cal. 
108. 

Georgia.  —  Charlotte,  etc.,  R.  Co.  v.  Gow,  59 
Ga.  68s,  27  Am.  Rep.  403. 

Illinois.  —  Gradle  v.  Hoffman,  105  111,  147; 
Rapp  V.  Phoenix  Ins.  Co.,  113  111.  390,  55  Am. 
Rep.  427 ;  Donnell  Mfg.  Co.  v.  Jones,  49  111. 
App.  3»7. 

Iowa.  —  Contra,  Ida  County  Sav.  Bank  v. 
Seidensticker,  (Iowa  190a)  93  N.  W.  Rep.  662. 

Kentucky.  —  Conne<^cut  Mut.  L.  Ins.  Co.  v, 
Scott,  81  Ky.  540;  Deposit  Bank  v.  Heame,  104 
Ky.  819. 

Maryland.  —  Lake  v.  Thomas,  84  Md.  608. 
Contra,  McShane  v.  Howard  Bank,  73  Md.  135. 

Massachusetts.  —  Watertown  F.  Ins.  Co.  v. 
Simmons,  131  Mass.  85,  41  Am.  Rep.  196. 

Michigan.  —  X.txa  Ins.  Co.  v.  Fowler,  108 
Midi.  557. 

Minnesota.  —  Lancashire  Ins.  Co.  v.  Callahan, 
66  Minn.  377,  64  Am.  St  Rep.  475 '.  Capital  F. 
Ins.  Co.  V.  Watson,  76  Minn.  387,  77  Am.  St 
Rep.  657. 

New  York.  —  Socialistic  Co-operative  Pub. 
Assoc.  V.  Hoffmann,  (C.  PI.  Gen.  T.)  12  Misc. 
(N.  Y.)  440. 

Pennsylvania.  —  Murry's  Estate,  14  Pa.  Co. 
Ct  590,  3  P»-  D>«t-  378. 

Vhera  the  Oblifrvs  Dom  Tot  Han  the  Anthorl^ 
toIHsmlssthe  principal,  the  surety  is  not  dis- 
charged by  his  retention.  Caxton,  etc..  Union 
V.  Dew,  80  L.  T.  N.  S.  325;  Byrne  v.  Muzio,  8 
L.  R.  Ir.  306. 

Snggetted  Veaioni  for  the  Snle.  —  See  Phillips 
V.  Foxall.  L.  R.  7  Q-  B.  666,  per  Blackburn.  J. 
See  also  Bailey  v.  Edwards,  4  B.  &  S.  770,  iiti 
E.  C.  L.  770.  34  L.  J.  Q.  B.  41 :  Btu^tess  v. 
Eve,  U  R,  13  Eq.  450. 
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is  difTerent  where  the  default  'on  the  part  of  the  employee  is  the  result  of 
oversight,  inadvertence,  or  negligence/  or  is  a  mere  breach  of  contract  *  and 
involves  no  dishonest'.' 

(2)  Exception  in  Favor  of  Government.  —  A  qualification  of  the  doctrine 
just  stated  exists  in  tfie  case  of  sureties  on  the  bonds  of  public  officers.  Hiese 
are  not  discharged  by  the  negligent  failure  of  those  in  authority  to  dischar^ 
a  defaulting  officer  upon  the  discovery  of  his  peculations  ;*  nor  by  their 
failure  to  discharge  one  surety  and  accept  another  after  agreeing  to  do  so." 
The  reason  for  this  is  that  the  government  is  not  estopped  nor  its  interests 
affected  by  the  laches  or  negligence  of  any  of  its  servants.* 

(3)  Bonds  Given  to  Private  Corporations.  —  The  exception  which  certainly 
exists  in  favor  of  the  government  has  also  been  supposed  to  apply  in  favor  of 
private  corporations  where  the  corporate  authorities  negligently  fail  to  dis- 
charge a  defaulting  officer  when  found  to  be  dishonest.  This  opinion  had  its 
origin  in  the  powerful  dictum  of  Chief  Justice  Sharswood :  "  They  undertake 
that  he  shall  be  honest  though  all  around  him  are  rogues."'  His  words  have 
often  been  quoted  with  approval,  but  nearly  always  in  cases  of  negligence 
merely,^  and  the  true  doctrine  doubtless  is  that  the  surety  will  be  discharged 
from  future  liability  where  the  corporate  authorities  retain  an  embezzler  after 
the  wrongful  act  comes  to  their  knowledge,  or  the  knowledge  of  their  com- 
petent agent,*  unless  there  appears  to  be  collusion  among  the  wrongdoers  to 
rob  the  corporation  by  their  joint  operations.  Where  the  irregularity  com- 
plained of  is  not  dishonest  or  is  due  merely  to  the  negligence  or  incompetence 
of  the  employee,  the  surety  is  not  discharged  by  the  fact  that  those  in 
authorit}'  have  knowledge  of  it  and  do  not  dismiss  him.'*  The  same  is  true 
where  a  cashier,  with  full  knowledge  on  the  part  of  his  superiors,  habitually 
borrows  money  from  the  bank,  depositing  his  note  or  debit  slip  and  entering 
the  transaction  regularly  on  the  books.**  So  where  a  bookkeeper  obtains 
money  from  the  bank  upon  an  overdraft  with  the  knowledge  of  the  cashier, 
the  bookkeeper's  sureties  are  liable  therefor.'* 

/.  Liability  of  Surety  and  Guarantor  Distinguished.  —  It  should 
be  observed  that  there  is  some  difference  of  opinion  as  to  whether  the  contract 

1.  Ovanlght  or  Hwligwuw.  —  Manchester  F.  Hart  v.  V.  S.,  95  U.  S.  318;  Miatnm  v.  U.  S., 

Assur.  Co.  V.  RedfieM,  $9  Minn.  10;  Atlantic,  106  U.  S.  444. 

etc.,  Tel.  Co.  v.  Bamei,  39  N.  Y.  Saper.  Ct  7.  Pittsburg,  etc.,  R.  Co.  v.  Shaeffer,  59  Pa. 

40.  St.  350,  the  learned  judge  saying :  "  The  reaaom 

8.  BrMtih  of  Coatrsflt  —  Home  Ini.  Co.  v.  w>  clearly  stated  Iv  Story,  J.  [in  U.  S.  v. 

HolwqTt  55  Iowa  571,  39  Am.  Rep.  179;  Phentx  Kirkpatrick,  9  Wheat.  <U.  S.)  720],  in  regard 

Ini.  Co.  V.  Findley,  59  Iowa  591;  Manchester  to   officers  of  government,  apply  with  equal 

F.  Assur.  Co.  v,  Redfield,  6g  Minn.  10;  Social-  force  to  the  officers  of  corporations.  Corpora- 

istic  Co-operative  Pub.  Assoc.  v.  Hoffmann,  (C.  tions  can  act  only  by  officers  and  agents." 

PI.  Gen.  T.)  12  Misc.  (N.  Y.)  440.  Compare  the  language  of  Shaw,  C.  J.,  in  Am- 

8.  Here  Irrsgolarlty.  —  Atlantic,  etc..  Tel.  Co,  herst  Bank  v.  Root,  2  Met.  (Mass.)  540. 

V.  Barnes,  64  N.  Y.  385,  21  Am.  Rep.  621;  8.  Jndgtt  Shamr«od^  IHotuin  AppU*d.  —  Mc- 

Bostwick  V.  Van  Voorhia,  91  N.  Y.  353.  Shane  v.  Howard  Bank,  73  Md.  135.  Compare 

4.  BataatieD  of  JHahoiMat  Oflloer  Vo  Doftaw  to  Ida  County  Sav.  Bank  v.  Seidensticker.  (Iowa 
■orsty.— U.  S.  v.  Kirkpatrick,  9  Wheat.  <U.  S.)  1904)  9a  N.  W.  Rep.  863. 

7ao;  U.  S.  v.  Vanzandt,  11  Wheat.  (U.  S.)  184:  9.  Saint  v.  Wheeler,  etc.,  Mfg.  Co.,  95  Ala. 

Stoeckle  v.  Lewis,  (Del.  Ch.  1897)  38  Atl.  Rep.  36a,  3«  Am.  St.  Rep.  210.    See  also  Sanderson 

1059;  Stern  w.  People,  102  III.  540;  Crane  v.  v.  Aston,  L.  R.  8  Excb.  73;  Phillips  V.  Poxall, 

Newell,  2  Pick.  (Mass.)  612,  13  Am.  Dec.  461 ;  L.  R.  7  Q.  B.  666;  McShane  v.  Howard  Bat^ 

Andrus  v.  Bealls.  9  Cow.  (N.  Y.)  693;  Monroe  73  Md.  135. 

County  V.  Otis,  62  N.  Y.  88  ;  State  v.  Scheper,  10,  Irronlarlty  Due  to  Vegllganos  or  Inoompo- 

33  S.  Car.  56a.   But  see  Caxton,  etc..  Union  v.  tOWW.  —  Minor  p.  Mechanics  Bank,  i  Pe!t.  (U. 

Dew,  80  L.  T.  N.  S.  325.  68  L*  J>  Q.  B.  380;  S.)  46;  Iowa  State  Sav.  Bank  v.  Black,  91 

Cradle  v.  Hoffman,  105  III.  147.  Iowa  490;  Chew  v.  Ellingwood,  86  Mo.  a6o,  56 

5.  Tallnro  to  Aooept  H«w  flanty.  —  Wilson  v.  Am.  Rep.  429. 

Glover.     Pa.  St.  404.  U.  Im^operBoTTOwllig.  —  Ida    County  Sav. 

8.  KegllgsnM  of  Offloers  Kot  ImpataUe  to  the  Bank  v.  Seidensticker,  (Iowa  1902)  92  N.  W. 

Oovernment.  —  U.  S.  v.  Boyd,  15  Pet.  (U.  S.)  Rep.  862. 

308;  Jones  V.  U.  S.,  18  Wall.  (U.  S.)  662.  See  18.  Chew  v.  Ellingwood,  86  Mo.  260,  56  Am. 

also  Gibbons  v.  V.  S.,  8  Wall,  (U.  S.)  269;  Rep.  429  (two  judges  dissenting). 
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given  to  secure  the  fidelity  of  officers,  agents,  and  employees  is  a  contract  of 
suretyship  or  of  guaranty.  The  surety  is  an  insurer  of  the  debt,  whether 
present  or  future;  the  guarantor,  an  insurer  of  the  solvency  of  the  debtor, 
judged  by  this  test  the  obligor  on  such  a  bond  is,  it  seems,  by  the  weight  of 
authority,  a  surety.*  In  some  jurisdictions,  however,  he  is  treated  as  a 
guarantor.*  This  results  in  some  conflict,  for  the  law  is  more  favorable  to  the 
guarantor  than  to  the  surety.'  The  surety  is  bound  from  the  delivery  of  the 
contract,  without  notice  of  acceptance,  or  of  the  default  which  fixes  liability, 
and  he  is  not  entitled  to  terminate  the  relation  by  giving  notice.* 

10.  Eflfect  of  Disohargfl  of  Conmty  —  a.  In  General.  —  If  the  act  or 
circumstance  discharging  the  cosurety  impeaches  the  validity  of  the  main 
obligation,  as  where  his  signature  to  an  official  bond  is  improperly  made  "  or 
the  name  is  erased,*  the  remaining  surety  is  discharged  also  from  all  liability.' 

DUohargtt  bj  Operation  of  Law.  —  The  liability  of  a  surety  is  not  affected,  how- 
ever, by  the  fact  that  a  cosurety  is  discharged  by  an  act  of  law  or  by  authority 
of  law,  as  where  one  surety  obtains  a  discharge  under  a  statute  permitting  it,* 
or  is  dischai^ed  in  bankruptcy  or  insolvency  *  or  by  virtue  of  the  statute  of 
limitations.**  By  the  weight  of  authority  the  same  rule  prevails  where  one 
surety,  after  giving  statutory  notice  to  sue,  is  discharged  by  law  upon  the 
failure  of  the  creditor  to  proceed.  The  surety  who  is  not  a  party  to  the 
notice  remains  bound,**  or,  if  dischai^ed  at  all,  only  to  the  extent  to  v>hich 
he  would  have  been  entitled  to  contribution  from  the  surety  who  gave  notice.  "* 

b.  Act  of  Creditor.  —  A  surety  is  only  partially  discharged  where  the 
creditor  releases  a  cosurety,  and  the  result  is  the  same  whether  the  creditor 
obtains  from  the  surety  discharged  by  him  his  full  proportion  of  the  debt  or 
merely  executes  the  release  voluntarily.  As  generally  stated  the  rule  is  that 
the  remaining  surety  is  exonerated  to  the  extent  to  which  he  would  have 
been  entitled  to  contribution  from  the  released  surety."   Some  of  the  older 

1.  •nrotrdllp.  —  Saint  v.  Wheeler,  etc.,  Mfg.  Leaf  Tobacco  Exch.,  (Ky.  1900)  55  S.  W.  R«p. 

Co.,  95  Ala.  362,  36  Am.  St.  Rep.  210;  Pitts-  912. 

burg,  etc.,  R.  Co.  v.  SbaefFer,  59  Pa.  St.  350;  B.  Diselia^  of  Sorety  aiidor  Sutntory  Pra- 

Campbell  v.  Sherman,  151  Pa.  St.  70,  31  Am.  vliloiii, —  People  v.  Otto,  77  Cal.  45;  Deering 

St.  Rep.  735;  Page  v.  Wbite  Sewing  Mach.  Co.,  v.  Moore,  86  Me.  181,  41  Am.  St.  Rep.  534; 

12  Tex.  Civ.  App.  327.  McKim  v.  Demmon,  130  Mass.  404.  Compart 

S.  Guaranty. —  La  Rose  r.  Loganaport  Nat  People  v.  Buster,  11  Cal.  215. 

Bank,  102  Ind.  332;  Singer  Mfg.  Co.  v.  Littler,  9.  Sacramento  County  v.  Bird,  31  Cal.  66. 

56  Iowa  601 ;  Connecticut  Mut.  U  Ins.  Co.  v.  10.  Davis  v.  Auxier,  (Ky.  1897)  41  S.  W. 

Scott,  81  Ky.  S40'  ^BP-  767  j  Oark  v.  Douglas,  58  Neb.  571 ;  Camp 

5.  LiaUll^  of  Swsty  and  Onamntor  Compared.  v.  Bostwick,  ao  Ohio  St.  337,  s  Am.  Rep.  669. 
—  Saint  f.  Wheeler,  etc.,  Mfg.  Co.,  95  Ala.  362,  IL  Bema^iiag  Borety  Still  Bonnd.  —  Wilson 
36  Am.  St  Rep.  210;  Willdns  v.  Carter,  84  v.  Tebbetts,  29  Ark.  579;  School  Trustees  v. 
Tex.  438;  Page  v.  White  Sewing  Mach,  Co.,  Southard,  31  III.  App.  359;  Cochran  v.  Orr,  94 
12  Tex.  Civ.  App.  327.  Ind.  433;  Martin  v.  Orr,  96  Ind.  491;  Letcher 

4.  Bequest  for  Belewe.~> Where  a  surety  being  v.  Yantis,  3  Dana  (Ky.)  160  ;  Barrow  v.  Shields, 

entitled  to  obtain  a  release  from  a  bond  makes  13  La.  Ann.  57 ;  Ramey  v.  Purvis,  38  Miss, 

a  request  therefor,  the  bank  is  entitled  to  a  499;  Routon  v.  Lacy,  17  Mo.  399;  Klingensmith 

reasonable  time  within  which  to  notify  the  v.  Klingensmith,  31  Pa.  St  4<So;  Alford  v.  Bax- 

cashier  to  procure  a  new  bond.   La  Rose  v.  ter,  36  Vt  158. 

I^gansport  Nat  Bank,  102  Ind.  33a;  Bostwick  la  Kentuoky,  by  statute,  the  cosurety  who 

V.  Van  Voorhis,  91  N.  Y.  353.    See  also  the  gives  no  notice  is  not  released  and  is  liable  for 

title  GuAKANTY,  vol.  14,  p.  1227.  the  whole  debt.    Letcher  v.  Yantis,  3  Dana 

6.  Wilson  v.  Linville,  96  Ky.  50.  (Ky.)  160.    See  to  the  same  effect  Ramey  v. 

6.  Krasure  of  Name.  —  State  v.  McGonigle,  Purvis,  38  Miss.  499. 

loi  Mo.  353,  20  Am.  St  Rep.  609;  Mitchell  v.  18.  See  Ronton  v.  Lacy,  17  Mo.  399;  Alford 

Burton,  2  Head  (Tenn.)  613;   Fairhaven  v.  v.  Baxter,  36  Vt  158. 

Cowgill,  8  Wash.  686.  In  Ai(Aama.  Georgia,  and  Virginia,  it  Is  held 

7.  BiMhargre  of  Cosurety  on  Appeal.  —  A  surety  that  all  the  sureties  are  discharged  though  only 
igainst  whom  judgment  has  been  taken  will  be  one  gave  notice.  Towns  v.  Riddle,  a  Ala.  694; 
discharged  by  the  successful  appeal  of  his  co-  Jones  v.  Whitehead,  4  Ga.  397;  WrUclit  v. 
surety  in  the  same  suit    Myers  v.  Fanner,  52  Stockton,  5  Leigh  (Va.)  153. 

Iowa  io.  IS.  Release  of  Cosurety. —  In  re  Wolmerahau- 

Corertnn  of  One  Coeurety  Does  Hot  Opsnt*  to  sen,  62  L.  T.  N.  S.  541 ;  Gordon  v.  Moore,  44 

Plwdurga  th«  Otmn.  —  Warren  v,  Louisville  Ark.  349,  $t  Am,  Rep.  606 ;  Jones  v.  Whitehead, 
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decisions  hold  or  seem*  to  hold  that  the  remaining  surety  in  such  case  is 
wholly  discharged  at  law»^  but  the  more  equitable  rule  is  now  settled  as  stated 
above.'  The  courts  have  sometimes  been  puzzled  where  the  creditor,  upon 
payment  by  one  surety  of  his  proportion  of  the  debt,  gives  him  a  release  or 
discharge  therefor  in  full.  This  In  no  way  prejudices  the  creditor's  right  to 
sue  the  other  surety  for  his  full  proportion  of  the  debt.'  But,  of  course,  the 
remaining  surety  is  thereby  absolved  from  liability  for  the  part  so  satisfied, 
and  may  be  said  in  a  sense  to  be  discharged  pro  tanto.  The  surety  will  not 
be  discharged  where  the  release  of  his  cosurety  is  made  under  an  order  of 
court  ^  or  in  proceedings  in  equity,*  even  though  a  reservation  of  rights  against 
the  other  sureties  be  improperly  omitted  from  the  decree.*  An  agreement 
for  tlie  extension  of  time  in  favor  of  a  surety,  as  distinguished  from  an  exten- 
sion of  time  to  the  principal,  has  been  held  not  to  release  the  other  surety.' 
But  the  better  view  is  that  such  extension  discharges  the  remaining  surety 
from  liability  for  that  part  of  the  debt  which  the  other  ought  to  pay.**  In 
the  present  state  of  the  authorities  the  law  concerning  the  ef^ct  of  discharge 
ing  or  releasing  one  of  several  sureties  is  obscure.  It  will,  in  the  end,  be 
found  necessary  entirely  to  change  our  point  of  view,  and  instead  of  saying 
that  such  act  discharges  the  remaining  surety  we  must  say  that,  by  discharg 
ing  one  surety,  the  creditor,  so  far  as  the  contract  of  suretyship  is  concerned, 
thereby  treats  his  proportion  of  the  debt  as  satisfied  and  cannot  thereafter 
recover  it  from  the  other  surety  though  he  might  against  the  principal.  In 
this  view  the  remaining  surety  cannot  be  said  to  be  discharged  from  any  part 
of  his  personal  liability,  only  the  amount  of  the  obligation  being  reduced. 

11.  Conient  of  Surety.  —  A  qualification  running  through  the  entire  subject 
of  discharge  is  that  the  surety  cannot  complain  of  any  act  or  agreement  on 
the  part  of  the  creditor  to  which  he  himself  gives  assent.  In  conformity  with 
this  rule,  the  time  may  be  extended,*  or  the  contract  otherwise  changed  or 


4  Ga.  397;  Gunn  v.  Slaughter,  83  Ga.  124;  Com. 
V.  Berry,  95  Ky.  443;  Routon  v.  Lacy,  17  Mo. 
399:  Dodd  V.  Winn,  27  Mo.  501;  Schock  V. 
Miller,  10  Pa.  St.  402. 

Conddantioii.  —  The  releaae  most  be  lupported 
by  a  consideration,  if  not  under  seat  Deposit 
Bank  v.  Peak,  (Ky.  1901)  63  S.  W.  Rep.  368; 
Rouss  V.  KrausB,  ia6  N.  C^.  667;  Schock  v. 
Miller,  10  Pa.  St.  402. 

Where  an  injunction  bond  is  given  covering 
the  same  liability  aa  a  previous  supersedeas 
bond,  the  release  of  a  surety  on  the  bond  last 
given  discbarges  the  other  where  the  released 
surety  is  solvent  Lewii  v.  Armstrong,  80  Ga. 
40a.  To  the  same  effect  see  Chowning  v.  Willis, 
(Tex.  CW.  App.  1897)  38  S.  W.  Rep.  1141. 

Wlwn  SBtetlw  Ara  Bound  in  Bsveral  Separata 
Rami  and  the  liability  of  each  is  limited  to  his 
pro  rata  of  the  full  penalty  named  in  the  bond, 
a  release  of  one  will  not  release  the  otbets  from 
'  any  part  of  their  several  liability.  Teutonia 
Nat.  Bank  v.  Wagner,  33  La.  Ann.  732. 

LlaUllty  ^  Fxlnolpal.  —  The  release  of  a 
stire^  by  the  creditor  has  no  effect  on  the  lia- 
bility  of  the  principal.  Mortland  v.  Himes,  8 
Pa.  St  265;  Schock  v.  Miller,  10  Pa.  St.  401; 
Ragsdale  v.  Gossett,  2  Lea  (Tenn.)  739 ;  Bridges 
V.  Phillips,  17  Tex.  taS;  Mcllhenny  Co.  v. 
Blum,  68  Tex.  197. 

1.  Smith  V.  Sute,  46  Md.  617;  Thompson  v. 
Adams,  Freem.  (Miss.)  335. 

S,  See  opinion  of  Ranney,  J.,  in  Ide  v. 
Churcblll,  14  Ohio  St  386. 

8.  Fvt  Pl^mut  Oh  Hx^.—  Thonuson 
Ctafk,  J»  lit  hf^,  4?1i   Pamelee  v. 


Lawrence,  44  111.  405 ;  Thompson  v.  Adams, 
Freem.  (Miss.)  235;  Schock  v.  Miller,  10  Pa. 
St.  401 ;  Mcllhenny  Co.  v.  Blum,  68  Tex.  197. 
See  Hewitt  v.  Adams,  i  Patt  &  H.  (Va.)  34- 

4.  BalMM  Oidar  of  Court. —  Sute  v.  Bon- 
gard,  (Minn.  1903)  94  N.  W.  Rep.  1093.  Com- 
part Wjmnev.  Edwards,  7  Humph.  (Tenn.)  418. 

5,  Garey  v.  Hignutt,  33  Md.  552- 
e.  Ulrich  V.  Hoefling,  23  Tex.  Ov.  App.  289. 

7.  Extension  of  Time  to  Cosurety. —  Draper  v. 
Weld,  13  Gray  (Mass.)  580;  Sherman  County 
V.  Nichols,  (Neb.  1902)  91  N.  W.  Rep.  198. 

8.  Ide  v.  Churchill,  14  Ohio  St.  372,  pointing 
out  that,  if  it  were  otherwise,  the  remaining 
surety,  paying  off  the  wholie  debt,  could  proceed 
to  enforce  contribution  against  the  surety  to 
whom  time  was  extended,  which  would  be  la 
violation  of  the  agreement. 

Consent  of  Snrsty^  to  Extension  of  Tims  to  Co* 
surety.  —  Where  one.  surety  was  discharged 
an  extension  of  time,  the  Wiseontin  court  held 
that  a  surety  who  consented  to  the  extension 
was  also  discharged  to  the  extent  to  which  he 
would  have  been  entitled  to  contribution.  Hal- 
lock  V.  Yankey,  loa  Wis.  41,  73  Am.  St.  Rep. 
861.  Contra,  Wolf  v.  Fink,  i  Pa.  St  435,  44 
Am.  Dec.  141- 

9.  Consent  of  Sarety  to  Extensiea  Tremits  His 
Di'oHarge  — England.  —  YatM  v.  Evans.  61  L. 
J.  Q.  B.  446,  «6  L.  T.  N.  S.  53'- 

United  States.  —  Creath  v.  Sims,  s  How.  (U. 
S.)  193;  Suydam  v.  Vance,  3  McLean  (U.  S.) 
99. 

Alabama.  —  Hodges  v.  Elyton  Land  Co.,  109 
Ala.  617, 
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departed  from,*  or  securities  may  be  released  or  substituted  in  any  way,*  or 
the  principal  debtor'  or  a  cosurety  may  be  released,  without  affecting  the 
liabiHty  of  a  surety,  who  is  competent  *  to  give  consent  and  does  so. 

Ooment  Iiilinr«d  from  Aoqnieweaoa  or  Oowh  of  BaifauM.  —  The  fact  that  consent  is 
given  may,  of  course,  be  shown  by  circumstantial  evidence.  Tacit  acquiescence 
IS  enough,"  or  it  may  be  inferred  from  the  course  of  business.* 


ConneclicHt.  —  Adams  v.  Way,  32  Conn.  160. 

Georgia.  —  Johnson  v.  Prater,  84  Ga.  141. 

Illinois.  —  Farwell  v.  Meyer,  35  111.  40 ; 
Johnston  v.  Paltzer,  100  111.  App.  171 ;  Wil- 
liams V.  Gooch,  73  111.  App.  557. 

Indiana.  —  Hodge  v.  Farmers'  Bank,  7  Ind. 
App.  94;  Oyler  v.  McMurray,  ;  Ind.  App. 
64s. 

Iowa.  —  Lambert  v.  Sbetler,  71  Iowa  463; 
Okej  V.  Sigler,  82  Iowa  94 ;  Sawyer  v.  Camp- 
bell, 107  Iowa  397. 

ifatM.  —  Strafford  Bank  v.  Crosby,  8  Me. 
191. 

Minntsota.  —  Hooper  V.  Pike,  70  Minn.  84, 
68  Am.  St  Rep.  512. 

Mississippi.  —  Green  v.  Brandon,  Walk. 
(Miss.)  37a. 

Missouri.  —  Bmegge  v.  Bedard,  89  Mo.  App. 
543. 

Nebraska.  —  HcGavock  v.  Omaha  Nat  Bank, 

64  Neb.  440. 

New  Hampshire.  —  Hutchinson  t>.  Wright,  61 
N.  H.  108;  Conway  Sav.  Bank  v.  Dow,  69  N. 
H.  228. 

New  Jersey.  —  Solomon  v.  Gregory,  19  N.  J. 
L.  IIS. 

Neat  York.  —  Rice  v.  laham.  4  Abb.  App.  Dec. 
(N.  Y.)  37 ;  Wright  V.  Storrs,  3a  N.  V.  691 ; 
Coykendall  v.  Constable,  48  Hon  (N.  Y.)  360: 
Newcombe  v.  Eagleton,  (Supm.  Ct.  App.  T.)  19 
Misc.  (N.  Y.)  603:  Klein  v.  Long.  27  N.  Y. 
App.  Div.  158. 

North  Carolina.  —  Farmers'  Bank  v.  Couch, 
118  N.  Car.  436. 

Ohio.  —  Baldwin  v.  Western  Resenre  B«ik,  5 
Ohio  273;  Reddish  v.  Watson,  6  Ohio  510; 
Miller  V.  Spain,  41  Ohio  St  396. 

Oregon.  —  Rockwell  v.  Portland  Sst.  Bank, 
39  Oregon  141. 

Pennsyttmia.  —  Van  Home  v.  Dick,  151  Pa. 
St  341- 

Tennessee.  —  BowHng  V.  Flood,  i  Lea 
(Tenn.)  678. 

Texas.  —  Henderson  v.  BnMks,  (Tex.  Qv. 
App.  1899)  54  S.  W.  Rep.  305. 

Washington.  —  Merchants'  Bank  v.  Bussell, 
16  Wash.  546. 

West  Virginia.  —  Knight  v.  Charter,  aa  W. 
Va.  422 ;  Glenn  v.  Morgan,  33  W.  Va.  467 ; 
Parsons  v.  Harrold,  46  W.  Va.  122. 

Wisconsin.  —  Hallock  v.  Yankey,  los  Wis. 
41.  72  Am.  St.  Rep.  861. 

XvidMW*  9t  Aasant  to  Prior  Extension  does  not 
prove  sssent  to  snbseqnent  delays  upon  the 
same  note.  Gray  v.  Brown,  22  Ala.  263;  Mer- 
rimack County  Bank  v.  Brown,  la  N.  H.  320. 

1.  Confant  of  Bnrntr  to  Change  io  Contrsot  Pre- 
▼nts  Dtsch^^es —  United  States.  —  Mundy  v. 
Stevens,  (C.  C.  A.)  61  Fed.  Rep.  77 ;  U.  S.  v. 
Walsh,  (C.  C.  A.)  115  Fed.  Rep.  697. 

Georgia.  —  Jackson  v.  Johnson,  67  Ga.  167. 

/fufuMo. — Voiles  V.  Green.  43  Ind.  374. 

ICmtaeJfcs'.  — Edwards  ««  Cohman,  6  T.  B. 

a?  C.  d  L..-^ 


Mon.  (Ky.)  567 ;  Robertson  v.  Meredith,  (Ky. 
1898)  45  S.  W.  Rep.  103. 

Minnesota.  —  Renville  County  v.  Gray,  61 
Minn.  242 ;  Norwegian,  etc..  Congregation  v.  U. 
S.  Fidelity,  etc.,  Co.,  81  Minn.  32. 

Missouri.  —  State  f.  McGonigle,  toi  Mo.  353, 
20  Am.  St  Rep.  609;  State  v.  Findley,  loi  Mo. 
368. 

Mo»ttma.  —  Hamilton  v.  Woodworth.  17 
Mont.  327. 

Nebraska.  —  Consaul  v.  Sheldon,  35  Neb. 
247;  Korty  V.  McGill,  44  Neb.  516. 

New  York.  —  U.  S.  v.  Hatzard,  53  N.  Y.  App. 
Civ.  410;  Sachs  v.  American  Surety  Co.,  72  N. 
Y,  App.  Div.  60;  De  Remer  v.  Brown,  36  N.  Y. 
App.  Div.  634;  Lenane  v.  Mayer,  (Supm.  Ct. 
App.  T.)  18  Misc.  (N.  Y.)  454;  New  York  v. 
Brady,  151  N.  Y.  611;  Smith  v.  Molleson,  148 
N.  Y.  241. 

North  Carolina,  —  Farmers'  Bank  v.  Conch, 
!i8  N.  Car.  436. 

North  Dakota,  —  Cass  County  v.  American 
Exch.  State  Bank,  it  N.  Dak.  238. 

Pennsylvania.  —  Slicker  v.  Schuchert,  179  Pa. 
St.  401 ;  National  BIdg.,  etc.,  Assoc  t>.  Fink, 
i8a  Pa.  St  5a ;  Blauvelt  v.  Kemon,  196  Pa.  St 
ia8. 

Tennessee.  —  Bell  v.  Trimby,  (Tenn.  Ch. 
1896)  38  S.  W.  Rep.  100. 

Texas.  —  Brown  Iron  Co.  v.  Templeman,  30 
Tex.  Gt.  App.  so. 

Washington.  —  Hall,  etc..  Furniture  Co.  v. 
Schmidt,  7  Wash.  606. 

Wisconsin.  —  Kretschmar  v.  Bruss,  108  Wis. 
396:  Madison  v.  American  Sanitary  Engineer^ 
Ing  Co.,  CWis.  1903)  95  ti-  W.  Rep.  1097. 

8.  Change  of  Beoority.  —  State  Loan,  etc.,  Co. 
V.  Cockran,  ,130  Cal.  24s;  New  Hampshire  Sav. 
Bank  v.  Colcord,  15  N.  H.  119,  41  Am.  Dec. 
68s. 

8.  Belease  of  Debtor.  —  Osgood  v.  Miller,  67 
Me.  174;  Everett  v.  Mitchdl,  33  N.  Y.  App. 
Div.  33a. 

OmdltlonalCoBSSBt.—  If  the  surety  gives  con- 
sent to  a  discharge  of  the  principal  on  the  con- 
dition that  he  pay  one-fourth  of  the  debt  in  ten 
days,  the  surety  is  discharged,  the  Indiana 
court  holds,  if,  after  failing  to  pay  the  one- 
fourth  within  ten  days,  the  creditor  accepts  it 
from  him  at  a  later  day.  Cartmel  v.  Newton, 
79  Ind.  I. 

4.  CoBBsnt  Qivsn  by  One  L^ally  iBoompetent  Is 
of  Ko  EffMt  —  Gaar  v.  Hulse,  90  III.  App.  548. 

5.  Aoqniessenee.  —  Monmouth  First  Nat.  Bank 
V.  Whitman.  66  111.  331 ;  McHard  v.  Ives,  5  111. 
App.  400;  Kerns  v.  Ryan,  26  III.  App.  177; 
Williams  v.  Gooch,  73  III.  App.  557 ;  Johnston 
V.  Paltzer,  100  111.  App.  171 ;  Adle  v.  Hetoyer,  i 
La.  Ann.  254. 

e.  Course  of  Bnaineii*. —  Chase  v.  Hathom,  61 
Me.  505;  Crosby  v.  Wyatt,  lo  N.  H.  318;  New 
Hampshire  Sav.  Bank  v.  Colcord,  15  N.  H.  119, 
41  Am.  Dec.  685. 
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Wiivcr.  ^  In  like  mMiner,  a  surety  who  has  been  discharged  by  reason  of 
any  act  of  the  creditor,  or  agreement  between  the  creditor  and  principal*  shoit 
of  satisfaction  of  the  tnain  obligation,  may,  by  subsequent  acquiescence  therein, 
Wcuve  bis  discharge  or  estop  himself  from  claiming  the  benefit  of  it.' 

%m  Promlte  br  SantT'  A  ncv  promise  on  the  part  of  a  discharged  surety 
to  pay  Che  debt,  although  not  based  upon  a  new  consideration,  will  operate 
to  restore  his  liability  where  he  has  knowledge  of  the  facts  which  entitle  him 
to  a  discharge.*  The  mere  fact  that  the  surety  takes  security  from  the 
princip^  to  indemnify  him  does  not  operate  as  a  new  promise,"  but  he  has 
been  held  liable  in  such  case  to  the  extent  of  the  value  of  the  security  thus 
taken.* 

Geiiilder»tl«ii  for  tho  H«w  ProiaJie.  —  An  exception  to  the  rule  that  no  additional 
consideration  is  required  for  the  new  promise  of  the  surety  is  recognized  by 
some  courts  in  those  cases  where  the  discharge  results  from  the  alteration  of 
an  instrument.  These  courts  have  acted  upon  the  theory  that  the  altera- 
tion annuls  the  obligation.  Hence  there  must  be  a  new  consideration  to 
revive  it* 

18.  Beasrvation  of  Bights  Against  Snraty. -^A  further  qualification  of  the 

law  of  discharge  to  be  made  in  certain  cases  is  found  in  the  rule  that  the 
creditor,  at  the  time  of  entering  into  an  agreement  with  the  principal  which 
would  ordinarily  discharge  the  surety,  may  reserve  his  rights  against  the 
surety  and  subsequently  proceed  against  him.    This  qualification  is  limited 


Decatur  Bank  p.  Jobosoq,  9  Ala*  6fa;  Hiii4f  v. 
Iqgtiain,  |i  111,  400;  OweM  v.  TsfiUf.  3  I^'l- 
A^,  345-  .  , 

Waiver  ip  Qrjfflii»l  Pratrtot.  A  cl*u9*  «x- 
pressly  waiving  discharge  by  an  extension  of 
tiini;  is  often  ipMrted  in  promissory  wtes.  It 
has  been  held  that  the  (ertn  '*aqr  aittcpsjon" 
in  this  connection  ai>[di«»  to  aucctmiTe  exten- 
sions.   Winnebago  County  Stat«  Bank  v.  Hustel. 

119  Iowa  iig.  Compare  Hpdge  v,  Farnws' 
Bank,  7  Ind.  App.  94;  Page  v.  Whife  Scwiiig 
Ma«h.  Co.,  12  Tex.  Civ.  App.  3117. 

Knovlsig*  «f  Dapartvt  flwv  CoDtrapt  —  A 
ratification  of  a  departure  from  the  main  con- 
tract will  not  t>e  inferred  as  against  iha  turety 
op  a  wntrsctor's  bpnd  from  tbc  fagt  that  1>« 
approve*  orders  for  th?  pajrmAnt  of  work  not 
included  in  the  original  contract,  where  he  ta 
not  aware  of  the  departure  fropi  tht  contract. 
Erftirth  V.  Stovenaon.  (Arlf.  1003)  %.  W. 
Rep.  49 ;  Stillman  v,  Wickbam.  106  lova 
597- 

JUgltta  of  TWrd  PenoD,  —  Bpt  a  waiver  by  tbo 
surety  will  not  be  effective  wh<re  the  righta  of 
4  third  peraon  ars  eoMcnwl-  Tbva,  where  k 
mortsage  given  to  secure  a  4abt  ]8  released  by 
an  unauthorized  extension  of  time  h<f  the  cred- 
itor, the  mortgagor  cannot  waive  tha  diachsive 
to  the  prejudice  of  his  judgment  creditor  wboia 
lien  has  attached  to  the  preniiics  in  queation. 
Campion  v,  Whitney,  30  Minn.  177. 

9,  BavlTlng  XJahUltr  by  XawH  af  a  Htm 
Tnmlsa.  —  Mayhew  v.  Criekett,  a  Swanat.  i8s ; 
Smith  V.  Winter,  4  M.  A  W-  4S4 :  Stevens  v. 
Lynch,  12  East  38;  Hinds  v,  Ingham,  31  III. 
400-;  Monmouth  First  Nat.  Bank  p.  Whitman. 
66  111.  331;  Porter  f.  Hodenpuyl,  9  Mich,  il ; 
Fowler  V.  Brooks,  13  N.  H.  340;  Panwns  v. 
Harrold,  46  W.  Va.  laa. 

,4]iter,  where  the  atirety  doca  net  know  of  the 
fact  which  diadiarges  him.  Tipton  v.  Canigan, 


10  III,  App.  3i$i  Montgomery  v.  Hamilton,  43 
Ind-  451 ;  Merrimack  CountyBank  v.  Brown,  %» 
N.  H.  320  ;  Mayfield  v.  McLary,  3  Head  (Teiin.) 

i{9;  Bogart  v,  MeCiung,  ii  Hai^  (Tenn.) 

105,  27  Am.  Rep,  737. 

In  Tanoeaaa*  it  is  necessary  th»t  the  surety, 
in  ortier  to  be  bound  by  the  new  promise,  should 
not  only  kmw  the  facta  which  constitute  the 
^ound  of  discharge,  but  be  must  know  that  he 

is  in  fact  dischaf^ed,  Hos«  v.  Crouch,  (Tenn. 
Ch.  1898)  48  S.  W.  Rep.  724;  Spuriock  V. 
Union  Bank,  4  Humph.  (Tenn.)  336;  Sosson 
V.  Carroll,  90  Tenn.  133;  Williams  v.  Union 
B^nk.  9  Heisk,  (Tenn.)  441-  Contra,  Stevens 
V.  Lynch,  12  Eait  38. 

New  Promise  in  Writing.  - —  In  some  jurisdic- 
timia  the  new  pronuae  ia  reqnirad  to  bo  in  writ- 
ing, as  in  case  of  a  promise  to  pay  a  debt 
barred  by  limitations.  MuJh^  v.  L^ng,  (Idaho 
t897)  47  Pac.  Rep.  949;  Hooper  v.  Pike,  ye 
Miqn.  B4>  68  Am.  St.  Rep.  si^. 

In  Vew  York  the  new  promise  of  the  surety 
must  be  clearly  proved  and  will  not  be  inferred 
from  the  mere  recognition  of  the  obligation  as 
a  binding  one.  CrandsU  v.  Mostoo,  34  N.  Y. 
App.  Div.  547. 
•.  Fowler  V.  Brooks.  13  N.  H.  S40. 
4,  Hosfi  V.  Crouch,  (Tenn.  Ch.  1898)  48  S. 
W.  Rep.  724. 

0,  Haw  Oenaidaratlan  Waeaaiary  Where  Dia- 
eharge  Besalts  from  Alteratloa.  —  Mulkey  v. 
Long,  (Idaho  1897)  47  Pac.  Rep.  949 1  Cotton 
V.  Edwards,  2  Pana  (Ky.)  106 ;  Emmons  v. 
Overton,  18  B.  Mod.  (I^.)  6so;  Blafcey  v.  John- 
son, 13  Bush  (Ky.)  197;  Warren  v.  Fant,  79 
Ky.  I.  Contra,  Owens  v,  Tague,  3  Ind.  App. 
345 ;  Bell  V.  Mahin,  69  Iowa  408.  In  the  Indi- 
ana case  the  alteration  consisted  tn  adding  the 
name  of  another  surety.  In  the  loma  case  it 
was  held  that  the  surety  ratified  an  alteration 
hy  requesting  and  obtaining  an  extension  of 
time  with  knowledge  of  the  alteration. 
5J0  Voltime  XXVIl. 
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to  cases  of  release  without  satisfaction '  and  to  extensions  of  time.'  No 
reservation  could  be  effectual  in  cases  where  the  main  contract  is  itself  changed 
or  discharged  by  an  accord  and  satisfaction,  or  where  the  discharge  results 
from  the  improper  disposition  of  securities.  It  certainly  is  anomalous  that 
under  any  circumstances  an  act  or  agreement  between  the  creditor  and  princi- 
pal, which  as  a  matter  of  law  would  ordinarily  operate  to  discharge  the  surety, 
can  be  given  an  entirely  different  effect  by  the  mere  fact  that  they  agree  that, 
such  legal  consequence  shall  not  follow.  The  explanation  is  found  in  the 
fact  that  the  dischai^e  of  the  surety  in  the  ordinary  case  of  release  or  exten- 
sion of  time  is  partly  based  upon  the  equitable  grounds  of  impairment  or 
postponement  of  the  surety's  right  of  subrogation.  Now,  when  the  creditor, 
by  an  express  agreement  with  the  principal,  reserves  his  right  to  proceed 
gainst  the  surety,  the  surety's  right  of  subrogation  is  not  affected.  By 
entering  into  such  an  agreement  the  debtor  impliedly  consents  that  whatever 
remedies  his  surety  has  against  him  shall  remain  intact.  The  surety  is  there- 
fore at  liberty  to  pay  the  debt  at  once  and  proceed  against  the  principal  for 
reimbursement.*  It  would  appear  that  where  time  is  extended  this  reasoning 
would  not  quite  suffice,  inasmuch  as  the  extension,  in  addition  to  postponing 
the  surety  in  his  right  of  subrogation,  also  involves  a  change  ol  the  main  con- 
tract. The  exception,  however,  is  fully  established.  In  order  to  evade  the 
difBculty  here  indicated,  the  English  as  well  as  some  American  authorities 
have  often  said  that  an  agreement  to  release  the  principal,  accompanied  by  a 
reservation  of  rights  against  the  surety,  is  to  be  given  the  efifect  oia  covenant 
not  to  sue.*  This  view,  though  plausible  enough,  is  often  inconustent  with 
the  plain  import  of  the  release,  and  is  now  seldom  advanced.* 

Hov  BtMrratlon  to  B«  lUda.  —  A  parol  reservation  of  rights  against  a  surety  is 
sufRcient,*  but,  of  course,  parol  evidence  of  a  prior  agreement  is  not  admissible 
where  the  subsequent  written  release  contains  no  reservation,'  nor  is  evidence 


1.  BoMrritlon  of  Xiffhto  Agaimt  Bareejr  npra 
VMbMX^^but  w  BoIoMiiig  Pruudpal  —  England. 
—  Union  Bank  v.  Beech,  3  H.  &  C.  672 ;  Maltby 
V.  Carstairs,  i  M.  &  R.  549,  7  B.  &  C.  735,  14 
E.  C  L.  113;  Thomprcn  v.  Lack,  3  C.  B.  540, 
54  E.  C.  L.  540;  North  V.  Wakefield,  13  Q.  B. 
536,  66  E.  C.  L.  536;  Nichols  v.  Norris,  3  B.  & 
Ad.  41,  23  E.  C.  L.  a8;  Green  v.  Wynn,  L.  R. 
7  Eq.  a8,  aMrmed  L.  R.  4  Ch.  204 ;  Kearsley  v. 
Cole,  16  M.  &  W.  128;  Wyke  v.  Rogers,  i  De 
G.  M.  &  G.  408 ;  Qose  v.  CIok,  4  De  G.  M.  & 
G.  176;  Boalerv.  Mayor,  19  C.  B.  N.  S.  76,  115 
E.  C.  L.  76 ;  Owen  v.  Homan,  4  H.  L.  Cas.  997 ; 
Ex  p.  Gifford.  6  Ves.  Jr.  807. 

Conneclicitt.  —  Rockville  Nat.  Bank  v.  Holt, 
58  Conn.  526. 

Illinois.  —  Mueller  v.  Dobschuetz,  89  III.  176. 

Massachusetts.  —  Potter  v.  Green,  6  Allen 
(Mass.)  442;  Soliier  V.  Loring,  6  Cusb.  (Mass.) 
537;  Tobey  V.  Ellis,  114  Mass.  120, 

Missouri.  —  Boatmen's  Sav.  Bank  v.  John- 
son, 24  Mo.  App.  316;  Broadway  Sav.  Bank  v. 
Schnmcker,  7  Mo.  App.  171. 

New  York.  —  Tombeckbee  Bank  v.  Stratton, 
7  Wend.  (N,  Y.)  429;  Hood  v.  Hayward,  124 
N.  Y.  t ;  Morgan  v.  Smith,  70  N,  Y.  545 ;  Calvo 
V.  DsTies,  73  N.  Y.  211,  29  Am.  Rep.  130; 
National  Bank  v.  Bigler,  83  N.  Y.  51 ;  Sbutts  v. 
Fingar,  100  N.  Y.  539,  53  Am.  Rep.  231 ;  Hub- 
bell  V.  Carpenter,  5  N.  Y.  171. 

North  Carolina. —  Stirewalt  v.  Martin,  84  N. 
Car.  4. 

South  Carolina.  —  Masaer  v.  Brown,  4  S. 
Cv.  85. 


Texas.  —  Ul^ch  v.  Hoefling,  23  Tex.  Chr. 
App.  289;  Richardson  ir.  Overleese,  17  Tex.  Civ. 
App.  376. 

Vermont.  —  Morse  v.  Huntington,  40  Vt. 
488. 

yirginia.  —  Hewitt  v.  Adams,  1  Patt.  4  H. 
(Va.)  34- 

BatlSeatioB.  —  Where  the  cause  of  action 
is  wholly  discjiarged,  as  by  a  ratification  of  a 
guardian's  unauthorised  use  of  funds,  a  surety 
will  be  released  although  there  is  an  express 
reservation  of  the  right  to  proceed  against  him. 
Tyner  v.  Hamilton,  5 1  Ind,  259. 

8,  See  sttpra,  this  section,  4.  g.  Reservation 
of  Rights  Against  Surety. 

8.  Surety's  Sight  of  Babrogation  Vot  Impaired. 
—  Kearsley  v.  Cole,  16  M.  &  W.  128;  Jones  v. 
Whitaker,  57  L.  T.  N.  S.  316;  Poole  V.  Willate. 
9  B.  &  S.  957 ;  Boatmen's  Sav.  Bank  v.  John- 
son, 24  Mo.  App.  316:  Viele  v.  Hoag,  24  Vt.  46. 

4.  Release  OiMrstlng  as  a  Covenant  Hot  to  Sne, 
Green  v.  Wynn,  L.  R.  4  Ch.  204,  affirming  L.  R. 
7  Eq.  28;  Bateson  v.  Gosling,  L.  R.  7  C.  P.  9 ; 
Price  V.  Barker,  4  El.  &  Bl.  760.  82  E.  C.  L. 
760;  Kearsley  v.  Cole,  16  M.  &  W.  128;  Per- 
kins V.  Gilman.  8  Pick.  (Mass.)  229:  Fullam  v. 
Valentine,  it  Pick.  (Mass.)  156;  Kenworthy 
V  Sawyer,  125  Mass.  38;  Hj^ey  v.  Hill,  7$ 
Pa.  St.  108,  15  .\m.  Rep.  583. 

5.  See  opinion  of  Thompson,  J.,  in  Boatmen's 
Sav.  Bank  v.  Johnson,  24  Mo.  App.  316. 

8.  Norman  v.  Bolt,  i  Cab.  &  El.  77. 
7.  Mercantile  Bank  v.  Taylor,  (1893)  A.  C 
317. 
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of  parol  reservation  admissible  to  vary  a  written  release.*  It  is  not  necessary 
that  the  surety  should  have  knowledge  of  the  fact  that  the  release  reserving 
the  right  of  action  against  him  has  been  executed,*  but  the  reservation  should 
be  explicitly  made.* 

13.  Discharge  of  Surety  by  Estoppel  of  Creditor.  —  A  creditor  is  precluded 
from  enforcing  an  obligation  against  a  surety  where  the  surety,  acting  upon 
an  agreement  with  the  creditor  or  u|K>n  representations  made  by  him,  foregoes 
the  purpose  of  seeking  relief  or  of  taking  indemnity  at  the  time  when  it  may 
be  had.^  Thus,  if  the  surety  withdraws  an  appeal  on  the  promise  of  the 
creditor  to  look  alone  to  the  principal,**  or  releases  security  already  in  his 
hands,*  or  refrains  from  giving  the  creditor  notice  to  sue,'  or  gives  merely  a 
verbal  instead  of  a  written  notice,*  he  is  in  effect  discharged,  and  the  creditor 
cannot  thereafter  hold  him  liable.  If  the  creditor  telis  the  surety  that  the 
debt  is  paid  or  secured  and  that  he.need  trouble  himself  no  further,  the  surety 
may  safely  act  upon  the  representation,*  as  it  would  be  a  fraud  on  the  part  of 
the  creditor  were  he  allowed  to  call  on  the  surety  after  lulling  him  into  a 
sense  of  security  and  causing  him  to  refrain  from  exerting  himself  to  get 
indemnity.** 

A  Bars  Butoment  or  FroaiM  which  does  not  Cause  the  surety  to  slumber  on  his 
rights  or  to  alter  his  position  for  the  worse  will  not  estop  the  principal** 

Sou  Detrlmant  Knst  Bo  laoomd  m  Bemftt  Vtrbom  by  the  surety  or  there  will  be 
no  estoppel.  Forbearance  to  sue  when  nothing  could  be  recovered  is  no 
detriment  to  the  surety.  Hence  no  estoppel  arises  unless  the  principal  is 
solvent  at  the  time  the  surety  foregoes  the  right  to  proceed  against  him  to 
obtain  indemnity  or  to  compel  the  payment  of  the  debt.'* 


1.  M'Qure  v.  Fraser,  9  L.  J.  Q.  B,  60.  See 
also  Wyke  v.  Rogers,  i  OeG.  M-  &  G.  408- 

BolMwe  imder  Seal. —  Ex  p.  Glendinning,  Buck 
517;  Ex  p.  Carstairs,  Buck  560. 

8.  Webb  V.  Hewitt,  3  Kay  &  J.  438. 

8.  ExpUdt  AgTMment  Nooeosary.  —  Overend 
V.  Oriental  Financial  Co.,  L.  R.  7  H.  L.  348. 
See  also   Hall  v.   Hutchons,   3   Myl.  &  K. 

The  words  "without  prejudice  to  any  se- 
curity "  are  not  sufficient  to  reserve  a  rig^it  of 
action  against  a  surety.  Bonltbee  v.  Stubbs,  18 
Ves.  Jr.  ao. 

4.  Bitoppel  of  tha  Creditor. —  BuUard  v.  Led- 
better,  59  Ga.  109 ;  Auchampaugh  v.  Schmidt, 
80  Iowa  186;  Wolf  V.  Madden,  83  Iowa  114; 
Craig  V.  Cox,  a  Bibb  (Ky.)  309;  Harris  v. 
Brooks,  21  Pick.  (Mass.)  195,  3a  Am.  Dec.  254; 
Heitsch  V.  Cole,  47  Minn.  320 ;  Greenwood 
First  Nat.  Bank  v.  Wilbem.  <Neb.  1903)  93 
N.  W.  Rep.  1003.  See  dso  M'Carter  ».  Turner, 
49  Ga.  309. 

Where  a  Payee  of  a  Vote  Gauss  the  Surety  to 
Forego  Taking  Seoarlty  when  he  would  have 
taken  it,  the  surety  is  released,  Without  regard 
to  the  care  or  ne^igence  of  the  payee.  Ft. 
Scott  First  Nat.  Bank  v.  Lillard,  55  Mo.  App. 
675 ;  Kesler  v.  Linker,  8a  N.  Car.  456. 

fi.  Borety  Withdrawing  AppeaL  ~  Wimberiy 
t'.  Adams,  51  Ga.  423. 

6.  Snrety  Releasing  Security.  —  Mathews  v. 
Everett,  84  Ga.  473;  Schuff  v.  Germania  Safety- 
Vault,  etc..  Co.,  (Ky.  1897)  43  S.  W.  Rep.  229. 
See  also  Hope  v.  Eddington,  Hill  &  D.  Snpp. 
(N.  Y.)  143. 

Extent  of  Discharge.  —  Where  the  surety  re- 
leases Indemni^  he  is  discharged  only  to  the 
extent  of  his  damage.  Rowley  v.  Jewett,  56 
Iowa  49a. 


7.  Fweg^ng  an  Zntentloa  to  Oive  Votiee.— 
Casson  v.  Rasback,  36  111.  App.  40 ;  Chambers  v. 
Cochran,  18  Iowa  167;  Triplet  v.  Randolph,  46 
Mo.  App.  569 ;  Beasley  v.  Boothe,  3  Tex.  Civ. 
App.  98. 

8.  SorstyBefralniDg  from  01  viag  Written  Hetloo. 

—  Clark  V.  Osborn,  41  Ohio  St.  28. 

9.  Bepresantation  that  Debt  Is  Paid  or  Secured. 

—  Brooking  v.  Farmers  Bank,  83  Ky.  431 ;  Baker 
V.  Briggs,  8  Pick.  (Mass.)  122,  19  Am.  Dec 
311;  Carpenter  v.  King,  9  Met.  (Mass.)  511, 
43  Am.  Dec.  40s ;  Triplet  v.  Randolph,  46  Mo. 
App.  569;  Cochecbo  Nat.  Bank  v.  Haskell,  51 
N.  H.  116,  12  Am.  Rep.  67;  Miller  v.  Knight, 
6  Baxt.  (Tenn.)  503.  See  also  Waters  v. 
Creagh,  4  Stew.  &  P.  (Ala.)  410;  Schuff  v. 
Germania  Safety-Vault,  etc.,  Co.,  (Ky.  1897) 
43  S.  W.  Rep.  229. 

Bepresentatloa  laduood  by  Fraud  of  Prinoipal 
Ho  Xttoppal.— Central  Sav.  Bank  v.  Danck- 
meyer,  70  Mo.  App.  168, 

10.  Sureties  are  discharged  where  the  creditor 
promises  to  resort  to  property  of  the  principal 
for  his  debt,  and  thereby  induces  them  to  forego 
their  own  remedy  until  the  holder  is  insolvent 
and  the  property  out  of  reach.  Bullard  t. 
I-edbetter,  59  Ga.  109. 

11.  Noniojnriotu  Bepresentatloa.  —  GiHon  v. 
Kentucky  Nat  Bank.  (Ky.  1888)  8  S.  W.  Rep. 
193 ;  Foster  v.  Walker,  34  Hiss.  365 ;  Driakell 
c.  Mateer,  31  Mo.  325.  80  Am.  Dec.  105 ; 
Mahurin  f.  Pearson,  8  N.  H.  539;  Bam^  v. 
Clark,  46  N.  H.  514;  Howe  Mach.  Co.  p.  Far- 
rington,  82  N.  Y.  121.  Compare  Blodgett  V. 
Bickford,  30  Vt.  731,  73  Am.  Dec.  334. 

18.  Burden  of  Proof.— Where  the  surety  alleges 
that,  relying  on  the  statement  of  the  creditor 
to  the  effect  that  the  note  was  paid,  he  re- 
frained from  maldng  an  attempt  to  obtain  In- 
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Ab  litoppal  by  WnqjHMBUtim  1b  Irtw  of  Ob«  Snnty  will  not  be  extended  so  as 
to  release  another.* 

14.  Condition  Bnlisequent  —  Diversion  or  UisappUcation  of  Proceeds.  —  Not 

infrequently  it  is  expressly  agreed  between  the  surety  and  the  principal  debtor, 
at  the  time  the  relation  of  suretyship  is  entered  into,  that  money  to  be  raised  on 
their  joint  obligation  shall  be  used  for  a  specified  purpose.  Agreements  of 
this  kind  give  the  surety  a  right  to  insist  that  the  proceeds  shall  be  applied 
in  accordance  therewith,'  and  a  subsequent  holder  with  notice  cannot  enforce 
the  obligation  against  the  surety  if  the  condition  be  not  fulfilled.  Liability 
in  such  cases  is,  however,  usually  determined  on  principles  applicable  to 
commercial  paper,  and  the  subject  is  elsewhere  fully  treated,* 

VH.  BlOHTB  AHS  REXEDIES  AS  Betweeit  Fsiecipal  aed  Ceeditok.  — -  The 
principfd/s  entitled,  as  against  the  creditor,  to  be  credited,  upon  the  full 
amounfi^f  the  indebtedness,  with  any  sum  paid  thereon  by  the  surety.*^  But 
a  sum  deposited  by  the  surety  with  the  creditor  merely  as  an  indemnity  and 
not  as  a  payment  will  not  release  the  principal  pro  tantoJ^ 

A  Bill  In  Equity  will  lie  against  the  principal,  though  there  be  an  adequate 
remedy  at  law  against  the  surety.* 

SfliBot  of  BelMM  at  BuMty.  —  Within  the  familiar  principle  that  the  release  of 
one  joint  debtor  will  dischai^e  the  other  only  when  the  effect  of  the  release 
will  be  to  increase  the  original  responsibilities  of  the  latter,  the  release  of  a 
surety  does  in  no  wise  increase  the  legal  or  equitable  responsibilities  of  the 
principal  and,  therefore,  does  not  dischai^e  him  from  liability  to  the  creditor.' 
Nor  is  the  operation  of  this  rule  excluded  by  the  merger  of  the  original  con- 
tract of  indebtedness  in  a  joint  judgment  against  principal  and  surety.® 

Vm  SmtEXlss  on  Official  Bond  — 1.  Duration  of  Liftbility  —  a.  In  Gen- 
eral. —  A  surety  is  not  liable  for  defaults  of  the  officer  prior  to  the  execution 
of  the  bond,  unless  a  statute  *  or  the  bond  expressly  imposes  such  obligation.^* 

demai^,  he  most  show  tliat  indemoity  could  in  B.  Hortland  v.  Himes,  8  Pa.  St.  365. 

fact  have  been  secured  and  that  he  purposed  to  9.  Dobolti  Prior  to  ExMntioB  of  Bond.  —  U. 

do  so.   Sioux  Valley  State  Bank  v.  Kellog,  81  S.  v.  Ellis,  4  Sawy.  (U.  S.)  590;  McPhillips  v. 

Iowa  124.  McGrath,  117  Ala.  549. 

BeoelTor  of  Eational  Bank.  — The  receiver  of  10.  United  States. —  U.  S.  v.  Giles,  9  Cranch 

a  national  bank,  being  an  officer  of  restricted  (U.  S.)  212;  Myers  v.  U.  S.,  i  McLean  (U. 

authority,  does  not  estop  himself  from  collect-  S.)  493;  U.  S.  v.  Linn,  2  McLean  (U.  S.)  501, 

ing  the  full  amount  of  a  note  by  allowing  a  i  How.  (U.  S.)  104;  Farrar  v.  U.  S.,  5  Pet. 

set-off  contrary  to  law.    Beckham  v,  Shackel-  (U.  S.)  373:  U.  S.  v.  Boyd,  15  Pet  (U.  S.) 

ford,  8  Tex.  Civ.  App.  660.  1 87. 

For  an  instance  of  estoppel  arising  from  a  Alabama.  —  Townsend  v.  Everett,  4  Ala.  607 ; 

failure  on  the  part  of  a  creditor  to  appeal  from  Governor  v.  Gibson,  14  Ala,  326;  McPhillips 

an  order  discharging  a  surety,  see  Barton  v.  v,  McGrath,  117  Ala.  549. 

Thompson,  66  Iowa  526,  Arkansas.  —  Faulkner  v.  State,  9  Ark.  15. 

1,  Casson  v.  Rasback,  36  111.  App.  40.  Illinois.  —  Scboeneman  v.   Martyn,  68  111, 

8.  Ap^eatloa  of  Proooodi.—  Bonser  v.  Cox,  4  App.  41a. 

Beav.  379;  Chaffe  v.  Taliaferro,  58  Miss.  545;  Iowa.  —  Bessinger  v.   Dickerson,   20  Iowa 

Lee  V.  Highland  Bank,  2  Sandf.  Ch.  (N.  Y.)  260;  Warren  County  t».  Ward,  21   Iowa  84; 

311;  Denniston  v.  Bacon,  10  Johns.  (N.  Y.)  Independent   School   Dist  v.  McDonald,  39 

19S;   Eck  V.  Schuermeyer,   (Tex.  Civ.  App.  Iowa  564;  Held  v.  Bagwell,  58  Iowa  139. 

1895)  29  S.  W.  Rep.  241,  Kansas.  —  Harvey   County  v.   Munger,  24 

8.  See  the  title  Accommodation  Paper,  vol.  Kan.  205. 

I,  p.  379  et  seq.  Louisiana,  —  Board  of  Administrators  v.  Mc- 

4.  Prindpftl  toBe  Oredltodwlth  AmoutPaidby  Kowen,  48  La.  Ann.  251,  55  Am.  St.  Rep.  275. 

Ban^.  —  Morse  v.  Williams,  22  Me.  17;  Ban-  Massachusetts.  —  Rochester  v.  Randall,  105 

croft  V.  Pearce,  27  Vt.  668.  Mass.  295,  7  Am.  Rep.  519;  Thomas  v.  Blake, 

6.  Brown  v.  Whittington,  39  Oregon  300.  126  Mass.  320. 

6.  Middletown  Bank  f.  Russ,  3  Conn.  135.  Montana,  —  Missoula  County  v.  McCormicI^ 

7.  Belaaso  of  Surety  Does  Hot  Balease  Prindpal.  4  Mont.  115. 

—  Mortland  v.  Himes,  8  Pa.  St.  265;  Baldwin  Nevada.  —  State  v.  Rhoades,  6  Nev.  352. 

V.  Ralston,  fi  Pa.  Dist.  198.  New  Jersey.  —  Patterson*  ».    Freehold  Tp., 

BeloMO  of  Surety  by  Sorrsnder  of  Sooaritles.  ~  38  N.  J.  L.  255 ;  State  v.  Sooy,  39  N.  J.  L. 

Cummings  v.  Little,  45  Me.  183.  539. 

XdMM  of  Bon^  by  Ohftnga  In  Ooatnut  —  New  York.  ~  Bissell  v.  Saxton.  66  N.  Y.  55. 

Clinton  Bank  v.  Ayres,  t6  Ohio  aSa.  Tennetsee. — State  v.  Polk,  14  Lea  (Tenn.)  i. 
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The  surety  is  answerable  for  moneys  received  by  him  of  his  predecessor,  or 
previously  collected  by  him,  if  such  moneys  were  actually  on  hand  at  the  time 
of  the  giving  of  the  bond.*    If  the  office  of  the  principal  is  for  a  definite  term^* 


Texas.  —  Hetten  v.  Lane,  43  Tex.  379 ;  Cole 
v.  Crawford,  69  Tex.  124. 

Wbm  u  Aet  of  Congreu  requires  a  bond  to 
be  given  to  operate  prospectivelr  only,  a  bond 
in  terms  retrospective,  given  under  such  a 
statute,  is  void  so  far  as  it  exceeds  the  statutory 
requirements.  Armstrong  v.  U.  S.,  Pet.  (C. 
C.)  46-  See  also  U.  S.  v.  Brown,  Gilp.  (U.  S.) 
155' 

Trom  the  Time  of  DsUvtry  of  Boad. — Green 

V.  Wardwell,  17  111.  278,  63  Am.  Dec  366; 
Reilly  v.  Dodge,  42  Hun  (N.  Y.)  646,  4  N.  Y. 
St.  Rep.  446. 

From  the  Time  of  Approval  of  Boad.  —  U.  S.  v. 
Le  Baron,  19  How.  (U.  S.)  73  (under  the  Act 
of  Congress  relating  to  the  particular  office). 
See  also  Bruce  v.  State,  11  Gill  &  J.  (Md.) 
3S2;  Green  v.  Wardwell,  17  111.  278,  63  Am. 
Dec.  366. 

fwrldoniof  Ills  Bond,  Ixmtad  Altar  tin  Tra 

vt  Offioe  B^r^n,  have  been  hdd  to  make  surety 

liable  for  money  previously  collected.  Hatch 
V.  Attleborough,  97  Mass.  533. 

Whsn  ths  B<nid  Wsi  Antodatsd,  being  given 
shortly  before  the  expiration  of  the  term,  the 
surety's  liability  as  for  the  whole  term.  Bar- 
net  V.  Abbott,  53  Vt.  120. 

1.  Money  oa  Hand  at  Tims  of  OlTlng  Boad.  — 
Mendocino  County  v.  Morris,  32  Cal.  145 ;  Hart- 
ford V.  Franey,  47  Conn.  79;  State  v.  Sooy, 
39  N.  J.  L.  539 :  Woolard  V.  Favorite,  9  Ohio 
Cir.  Dec.  686;  Hart  v.  Guardians  of  Poor,  81* 
Pa.  St.  466.  See  Whitmire  v.  Langaton,  1 1  S. 
Car.  381. 

For  Honey  Whioh  Game  into  the  Offleer's  Hands 
Bsftore  the  £xeontion  of  the  Bond,  the  sure^  is 
not  liable.  State  v.  Van.  Pelt;  i  Ind.  304. 
See  Fuller  v.  Jackson  County,  j  Kan.  440. 
Unless  the  failure  to  pay  over,  or  defalcation, 
took  place  after  that  time.  Warren  County  v. 
Ward,  21  Iowa  84. 

For  Honey  Beoeived  on  the  Day  the  Bond  Was 
Bzeented,  the  surety  was  held  liable.  Miller  v. 
Com.  8  Pa.  St.  444. 

8.  Borety  Liable  Only  f6r  Term  of  Offlee  —  Eng- 
land. —  Peppin  V.  Cooper,  s  B.  &  Aid.  431 ;  St. 
Saviour's  v.  Bostock,  a  B.  ft  P.  N.  R.  179; 
Hassell  v.  Long,  2  M.  &  S.  363 ;  Arlington  v. 
Merricke,  2  Saund.  412. 

United  Statet. — Bryan  v.  U.  S.,  1  Black  (U. 
S.)  140;  U.  S.  V.  Spencer,  2  McLean  (U.  S.) 
265;  U.  S.  V.  Kirkpatrick,  9  Wheat  (U.  S.) 
720;  U.  S.  V.  Nicholl,  12  Wheat.  (U.  S.)  505- 

Alabama.  —  Montgomery  v.  Hughes,  65  Ala. 
MI ;  Cothbcrt  v.  Huggins,  ai  Ala.  349. 

Arkansas.  —  Christian  v.  Ashley  County,  24 
Ark.  142. 

Colorado.  —  Bonney  v.  Robertson,  6  Colo. 
App.  485;  People  V.  Jackson,  16  Colo.  App. 
308. 

Delaware.  —  Wilmington  v.  Horn,  3  Harr. 
<Del.)  190. 

Georgia.  —  McDonald  v.  Bradshaw,  2  Ga. 
A48,  46  Am.  Dec  385. 

Illinois.  —  Ladd  v.  Cook  County  Tp.  41,  80 
111.  233;  Peofde  V.  Toomey,  laa  III.  308;  People 
V.  Faster,  133  III.  496. 


Indiana.  —  Tuley  v.  State,  1  Ind.  500 ;  Rany 
V.  Governor,  4  Blackf.  (Ind.)  2;  Mullildo  v. 
State,  7  Blackf.  (Ind.)  77. 

Iowa.  —  Wapello  County  v.  Bigham,  10  Iowa 
39,  74  Am.  Dec  370. 
Kentucky.  — Oflvtt  v.  Com.,  10  Busb  (Ky.) 

312. 

Louisiana.  —  Board  of  Administrators  v.  Mc- 
Kowen,  48  La.  Ann.  251,  55  Am.  St.  Rep.  275. 

Massacluuetts.  —  Bigelow  v.  Bridge,  8  Mass. 
375 ;  Amherst  Bank  v.  Root,  2  Met.  (Masa.) 

536- 

Mississippi.  —  Bennett  v.  State,  58  Miss.  556. 
Missouri.  —  Moss  v.  State,  10  Mo.  338,  4f 
Am.  Dec.  116;  State  v.  Dailey,  4  Mo.  App.  17s; 
State  f.  Grimsley,  19  Mo.  171. 

New  Hampshire.  —  Dover  v.  Twombly,  43 
N.  H.  59- 

New  Jersey.  —  Patterson  »,  Freehold  Tp.,  38 
N.  J.  L.  255 :  Rahway  v.  Crowell.  40  N.  J.  I- 
207,  29  Am.  Rep.  224;  Conover  v.  Middletown 
Tp.,  43  N.  J.  L.  382 ;  People's  Bldg.,  etc..  Assoc. 
V.  Wroth,  43  N.  J.  L.  70. 

North  Carolina.  —  Gregory  v.  Moriaey,  79  N. 
Car.  5S9;  Governor  v.  Montfort,  1  Ired.  L.  (23 
N.  Car.)  155;  Holloman  v.  Langdon,  7  Jones  L. 
(53  N.  Car.)  49 ;  Graham  v.  Buchanan,  i  Wtnst. 
L.  (60  N.  Car.)  93. 

Oluo.  —  Stevens  t>.  Allmen,  19  Ohio  St  485- 
Oregon.  ~~  Baker  City  v.  Murphy,  30  Oregon 
405- 

Pennsylvania.  —  Hutchinson  v.  Com.,  6  Pa. 
St.  134;  Com.  V.  Baynton,  4  Dall.  (Pa.)  383; 
Com.  V.  West,  i  Rawle  (Pa.)  29. 

South  Carolina.  — ■  Commissioners  of  Public 
Accounts  V.  Greenwood,  i  Desaus.  (S.  Car.) 
450. 

Tennessee.  —  Crittendeti  v.  Tcrrill.  a  Head 

(Tenn.)  588. 

Virginia. — ^Cbm.  v.  Fairfax,  4  Hen.  ft  M. 
(Va.)  308. 

Wisconsin. —  Fond  du  Lac  v.  Moore,  58  Wia. 

170. 

But  see  Baker  v.  Baldwin,  48  Conn.  136; 
State  f .  Wells,  8  Nev.  105 ;  State  v.  Johnson,  7 
Ired.  L.  (39  N.  Car.)  77-  And  see  EUdo  v. 
People,  4  III.  307,  36  Am.  Dee.  541,  and  Wof>d- 
dell  V.  Bruffy,  25  W.  Va.  46s,  as  to  money  col- 
lected by  sheriff  after  expiration  of  term  for 
land  sold  on  execution  while  in  office.  See  also 
People  V.  Ring,  15  Wend.  (N.  Y.)  633. 

A  Bond  for  the  Ottelal  Term  and  fbr  Any 
Sabsequent'Term  for  which  the  principal  might 
thereafter  be  elected,  was  held  valid  and  bind- 
ing on  the  principal,  and  not  discharged  by  the 
acceptance  of  a  new  bond  for  a  subsequent 
term.    Castor's  Appeal.  2  Penny.  (Pa.)  337. 

On  An  Appointment  to  Fill  an  Vnezplxed  Term, 
the  surety  on  the  bond  for  such  term  is  not 
liable  on  the  re-election  of  the  principal.  Peo- 
ple V.  Aikenhead,  5  Cal.  106;  Riddel  v.  School 
Dist.  No.  73,  IS  Kan.  168:  Cook  v.  Qark.  (Ky. 
1891)  16  S.  W.  Rep.  269.  See  also  Rany  v. 
Governor,  4  Blackf.  (Ind.)  a.  But  see  People 
r.  Beach.  77  lU.  s^;  Akers  v.  State,  8  Ind.  484* 
Bond  of  Bopn^.  —  Hubert  v.  Mendheim,  64 
Cal,  213;  Thomas  v.  Summey,  1  Jones  L.  (46 
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Of  a  defittite  term  is  expressed  ifi  the  cfblfgafiofl,  ft  (s  gffrtetaliy  presumed  that 
the  surety  intends  to  guafantee  the  dufi  perforrilancfi  by  the  principal  of  the 
duCtes  of  the  office  fot  such  terfn  only,  and  the  surety  is  not  liable  for  acts 
committed  after  the  expiration  of  the  tA-ih.'  fittt  If  the  office  is  for  an  indefi- 
nite and  not  a  fixed  period  of  time,  the  sufety  on  a  bond,  which  does  not  con- 
tain any  stipulation  limiting  the  period  tot  ^hic'h  he  shall  be  liable,  is  liable  so 
long  as  the  principal  shall  continuously  hold  the  office.* 

W&MriB  tte  tent  df  Ottoe  li  £zttfad(Hl  KUtttft  After  the  fxeeiittOB  vt  tie  Bond,  the  sure- 
ties thereon  are  dot  liable  for  the  faults  occurrinej  during  the  extended  term, 
though  the  statutes  provide  that  the  OflFicer  shall  coitthiue  in  office  until  his 
successor  19  elected  a:nd  qtralrfied,'  £iitd  thon^  the  bond  is  conditfoned  for  the 
performance  of  such  additional  duties  as  might  thfereafter  be  imposed  upon 
the  oflftecr,,  as  such  confditfotif  only  applfes  to  scfth  duties  as  might  be  required 
tO'  be  performed  during  the  period  of  I?ability  fixed  by  the  bond.* 

Vstfw  0l!atm  Cbttttnnlng  tht  torn.  U  ul  0Am  AAtll  a  8ummh«  Should  be  elected  ot 
aippotnted  and  qualified,  there  h  a  confHct  of  authority  as  to  how  long  the  lia- 
b^rity  of  the  surety  continues.  In  some  jtrfisdictfons,  it  is  held  that  the 
liability  o4  the  surety  contrrtues  subsequent  to  the  expiration  of  the  original 
term,  so  long  as  the  principal  holds  ove^;^  frt  othef  jurisdictions  if  is  hefd  that 
the  lia&flity  of  the  surety  under  ^ch  a  statute  continues  for  such  a  reasonable 
p*erTod  as  with  due  diligence  would  enable  the  successor  to  be  appointed  and 
qoaWrcrf.* 


N.  Car.)  554 :  Manford  v.  Rice,  6  Mnnf.  (Vd.) 
8i.  . 

B«fr  lee  w  ts  Be^t^  Mz  Mieotai,  y*Kf  v. 

Campbell,  63  N.  Car.  357. 
t.  luw^  UtiOr  fim  Terii  g^iWMWfl  M  BMd. 

—  Oswald  V.  Berwkk^poil-Tvpeedi,  5  H.  L.  Cas. 
8^6;  Moatgomery  v.  Hu^hcA,  6$  Ala.  2ot;  Mil- 
ler V.  Macoupin  County,  7  111.  50;  Iwckpcwd- 
wC  School  Diet.  v.  KfcDonaMv  39  >o«W  S^; 
District  Tfi:  v.  MvCord,  $4  lOM  3^;'  Stete  v. 
Finn,.  96  Kfo.  533,  14  Am.  St  Jte^.  6S4'- 

Whea  tlMiBoiid'  IteowttclolMtfar  ihtfBIiaar^ 
•f  tin  Dotteri  tW  s  loWBiiw  is  elected^  aUd 
qualified,  it  has  been  held  iti'  the  following  cases 
that  the  liability-  of  the  surety  contStttiea  until 
that  event.  Akers  v.  StaW,  8  Ind.  484 ; 
Lanritmi  v.  Mtils,  Mich.  536 ;  Camdert  v. 
Qfommtidr  65  N.  J.  L.  458  C'o'  *■  i^easonatde 
tiille  after  the  expiratioiv  of  his  teftn).  fa  the 
{oHbwiag  cases  it  waa  held  that,  nofwithMan^j- 
ing  such  a  recital  in'  the  bond,  it  covers  only 
the  official  acts  of  the  year  for  which  it  was 
giv<!n.  Norridgewock  o:  Rale,  80  Me.  3^3 ; 
Com.  V.  Fairfax,  4  Hert'.  A  M.  (Va.)  aoS". 

Btmd  «f  S«p«t7.  —  Williiains  f .  Miller,  Kirby 
(C(Min.)  i8g.  See  Rbystev  v.  Leake,  a  Muflf. 
(Va.)  380; 

ft  LMtBll^  WhM  fem  of  9ttot » InMtoift. 

-^CurHng  Chalklen.  3  M.  ft  S.  goa';  Rich- 
ardson School  Fund'  V.  Dean,  130  Mass.  242; 
Camden'  v:  Gi^eenwald,  6S  N.  J.  L.  4-^S;  State 
V.  Baldwin,  14  S.  Car.  135;  KmtftchnitV  v. 
Houck,  6  Nev.  163 :  Coplin  v.  M'Calley,  i 
Leigh'  (Va.)  aSb,  i9>  Am.  t>ec.  748.  S«e  Lyttn 
V.  Ctunliertend-,  77  Md.  449;  Daly  v.  Com.,  75 
Pa.  St.  331- 

8t  Kin*  County  v.  Ferry,  j  Washt  53*.  34 
Am.  St  Reit;  S80. 

Contra.  —  Com.  r.  Drewry,  is  Grfett.  (Va.)  i, 
nader  a<  constitutional  provision  that  thtf  offlter 
sA^l  contlnU):'  to  discharge  the  duties  of  tbe 
dfflce  uhfll  his  successor  is  qualified- 

^  BvowV  A  LattimOK;  17  Cal.  93. 


6.  liability  HOd  to  Centl&ae  While  Prindpal 
HoMi  Oror  —  Vtuied  States.  —  U.  S.  v.  Jame- 
sotf  V.'  McCrary  (U.  S.)  620,  16  Fed.  Rep. 
331. 

CaWf<*Wl»a.  —  Ftbple  v.  Aikenhead,  s  Cal. 
106;  Placer  County  v.  Dickerson,  45  Cat.  la; 
Prief  f.  De"  L*  Moritaa^,  (Cal.  r88d)  a»  Pac 
Rep.  171. 

G0&re9et.-^Cvitbheii  t.  BrooUs,  49  Ga.  170. 

Indiana.  —  Akers  v.  State,  8  Ind.  484;  Buf- 
lef  V.  Stxte,  2W  Ind.  rfig ;  State  v.  6erg,  50  Ind. 
4I96 ;  Rany  v.  Governor,  4  Blackf.  (Ind.)  2. 

Mississippi.  —  Thompson  v.  State,  37  tiiaa'. 
S18. 

Kfiss&ari.  —  Long  f>,  Seay,  fa  iCfo.  ^48;  State 
V.  KurtzdJorn,  78  Mo.  98,  afRrmmg  9  Mo.  App. 
24'5 ;  Lionbei^i'  v,  Krieger,  13  Mo.  App.  313;' 
Sl  Louis  Union  Soe.  v.  Mitchell,  36  Mo.  App. 

/(TMwirfo.  —  Sfate  *.  Wettfe.  »  l^e^-.  loj. 

North  CaroliM.  —  Gully  v.  Daniel,  6  JotieS' 
L.  (51  N.  Cat.)  444;  Snuggs  v.  Stoile,  7  Jone* 
L.  Csa'  N.  Car.)  382. 

Oregon.  —  Eddy  v,  Kincaid,  28  Oregon  537  ;' 
Bak«r  City  f.  liltirphy,  30  Oregon  405. 

Seufh  Cafolirta.  —  Treasurers  v.  Lang;  J 
Bkiley  t.  (S;  Car.)  430. 

Virginia.  —  Com.  v.  Drewry,  15  Grhtt!L 
(Va.)  i.^ 

West  FtysMtM.  —  Wheeling      Blade,  35  W. 

Va.  266. 

e.  LiablUtjr  Held  to  Cbntinas  ftr  A  Baaionahla 
Time  Only  —  Alabdma.  —  Montgomery  v.  Hughed, 
65  Ala.  201. 

Illinois.  —  HeWes  v.  People,  48  lU.  App.  439. 

/ffiMi.  — Wapello  Coun^  v.  Bigham,  10  torn 
39,  74  Am.  Dec.  370. 

Louistanc.  — State  v.  Powell,  40  La.  Ann. 
241 ;  State  V.  Lake,  45  La.  Ann.  1207 ;  Board'  of 
Administrators  v.  McKowen,  48  La.  Ann.  2Si, 
55  Am.  St.  Rep.  275. 

MafytaiUt.  —  ¥teQ\n  v.  State,  6  Har.  ft  J. 
(Md.)  95. 
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SURETYSHIP. 


Od  the  BMlguttoit,  Siupaiuion,  or  Bemoral  of  the  principal  from  the  office,  his 

surety  ceases  to  be  responsible  for  any  act  of  his  done  thereafter.* 

b.  Different  Bonds  Given  During  Same  Term  — -(i)  Subsiitution  of 
New  Bond  —  (»)  UaUllty  of  Bb»^  ok  Orfgliul  Boad.  —  When  a  new  bond  has  been 
filed  by  an  officer,  in  compliance  with  an  order  made  on  due  application  of 
the  surety  on  the  original  bond,  under  statutory  provisions,  the  liabih'ty  of  the 
surety  on  the  original  bond  ceases  when  the  officer  gives  the  new  bond  in 
accordance  with  the  order  or  when  the  office  is  declared  vacant  for  a  failure  so 
to  do,  for  all  subsequent  acts.'  To  work  a  release  of  the  surety  on  the  origi- 
nal bond  from  liability  for  future  defaults,  the  provisions  of  the  statute  must 
be  followed ; '  such  surety  is  not  released  when  a  voluntary  bond  is  given  for 
which  he  has  not  made  application.*  . 

(b)  liability  of  Snrety  on  Sabititated  Bond,  —  The  liability  of  a  surety  on  a  new 
bond,  given  in  substitution  of  a  prior  bond  during  the  same  term,  follows  the 
general  rule  that,  unless  the  bond  given  is  retrospective  in  its  terms,  it  does 
not  cover  past  delinquencies.*  A  bond  given  in  lieu  of  a  prior  bond,  in  general 
terms  conditioned  that  the  principal  shall  well  and  faithfully  in  all  things  dis- 
charge the  duties  of  the  office  during  his  continuance  in  said  office,  was  held 
to  be  retrospective  in  its  operation.* 

(2)  Additional  Bonds  —  (a)  Defitniu  Prior  to  SzMntion  of  Nnr  Bond.  —  The  gen- 
eral rule  is  that  a  surety  on  an  additional  bond  is  not  liable  for  any  default 
occurring  before  he  became  surety,  unless  the  bond  was  specially  so  drawn  as 
to  cover  past  as  well  as  prospective  delinquencies.' 


MassachHsetts.  ~-  Cbebnaford  Co.  v.  De- 
marest,  7  Gray  (Mass.)  i. 

Minnesota.  —  Scott  County  v.  Ring,  ag 
Minn,  398. 

New  Jersey.  —  Rahway  v.  Crowell,  40  N.  J. 
L.  Z07,  ^9  Am.  Rep.  234. 

New  Hampshire.  —  Dover  v.  Twombly,  42 
N.  H.  59- 

Ohio.  —  State  v.  Crooks,  7  Ohio  (pt.  ii.)  aai. 

Washington.  —  King  County  v.  Ferry,  s 
Wash.  S36,  34  Am.  St.  Rep.  880. 

Wisconsin.  —  Omro  v.  Kaime,  39  Wis.  468. 

See  Wilmington  v.  Horn,  3  Harr,  (Del.)  190 ; 
Riddel  r.  School  DisL  No.  72,  15  Kan.  t68, 
that  the  liability  ceases  with  the  expiration  of 
the  term. 

IVken  the  "Reasonable  Period"  Has  Been 
Fixed  by  Law,  as,  that  the  bond  of  the  suc- 
cessor must  be  given  within  a  certain  time 
from  the  receipt  of  bis  commission,  the  lia- 
bility of  the  surety  is  extended  for  such  time. 
State  V.  Lake,  45  La.  Ann.  1207. 

1.  BaslgoaUon  or  Ssmoval  of  Offloor.  —  U.  S. 
V.  Wright,  I  McLean  (U.  S.)  509,  28  Fed. 
Gas.  No.  16,775;  Gilbert  V.  Luce,  11  Barb.  (N. 
Y.)  gi ;  Atkins  v.  Baily,  9  Yerg.  (Tenn.)  iii. 
See  Rochereau  v.  Jones,  39  La.  Kan.  83 ;  Lamed 
V.  Allen,  13  Mass.  395 ;  Colerain  v.  Bell,  9  Met. 
(Mass.)  499,  as  to  a  collector  of  taxes. 

8.  liability  of  Burety  on  Ori^nal  Bond  — 
United  States.  —  Alvord  v.  U.  S.,  13  Blatchf. 
(U.  S.)  279:  U.  S.  V.  Maurice,  2  Brock.  (U.  S.) 
96 ;  U.  S.  V.  Wardwell,  s  Mason  (U.  S.)  82. 

/l/aframo.  —  Armstrong  v.  Pugh,  19  Ala,  209. 

Ohio.  —  Stevens  v.  AUmcn,  19  Ghio  St.  485. 

Missouri.  —  State  v.  Nolan,  99  Mo.  569. 

South  Carolina.  —  State  v.  Moses,  20  S.  Car. 
465- 

Texas.  —  Loyd  v.  Ft,  Worth,  82  Tex.  249. 
Kentucky.  —  Jones  v.   Gallatin   County,  78 
Ky.  491. 


Wyoming.  —  Roberts  v.  Larunie  County,  8 

Wyo.  177. 

For  Liability  Already  Inoarred,  the  court  has 
no  power  to  release  the  surety.    Ex  p.  Talbot, 

32  Ark.  424.  See  also  L«yd  v.  Ft  Worth,  82 
Tex.  349- 

Vndv  a  8tatQt«  providing  that  on  giving 
the  new  bond,  the  former  surety  "  shall  not  be 
bound  for  any  act  of  his  tiiereafter,"  such  for- 
mer surety  was  held  released  from  liability  for 
default  prior  to  the  execution  of  the  new  bond. 
Moore  v.  Potter,  9  Busfa  (Ky.)  357. 

8.  Frovliions  of  Btatate  Knit  Be  Combed  with. 
—  People  V.  Evans,  29  Cal.  439 ;  Rodes  v. 
Com.,  6  B.  Mon.  (Ky.)  359;  Sheeley  v.  Wiggs, 

33  Mo.  398;  McGbee  v.  Anderson,  11  Humph. 
(Tenn.)  595;  State  v.  Wells,  61  Tex.  56a. 
But  see  Kempner  v,  Galveston  County,  73  Tex. 
216,  that  the  principal  may  waive  statutory 
notice. 

4,  Hickerson  v.  Price,  2  Heisk.  (Tenn.)  623. 
ft,  liability  of  Bnrety  en  Hew  Bond.  —  Thomp- 
son V.  Dickerson,  22  Iowa  360 ;  Jones  v.  Galla- 
tin County,  78  Ky.  491  ;  State  v.  Finn,  23  Mo. 
App.  390;  State  V.  Finn,  98  Mo.  532,  14  Am. 
St.  Rep.  654;  State  v.  Moses,  so  S.  Car.  465; 
Bramley  v.  Wilds,  9  Lea  (Tenn.)  674.  See 
Miller  v.  Moore,  3  Humph.  (Tenn.)  189. 

The  Frenunption  Is  that  the  default  occurred 
during  the  life  of  the  last  bond.  Woolard  v. 
Favorite,  9  Ohio  Cir.  Dec.  686. 

6.  Sabetltuted  Bonds  Oivea  In  Oenersl  Tons.  — 
State  V.  Finn,  33  Mo.  App.  290;  State  v. 
Finn,  98  Mo.  532,  14  Am.  St.  Rep.  654. 

7.  IMkalti  Prior  to  XzMBtlen  of  Vew  Bold.— 
Bessinger  v.  Dickerson,  30  Iowa  360;  Warren 
County  V.  Ward,  21  Iowa  84- 

See  also   State  v.    McDannel,    (Tenn.  Ch. 
1900)  59  S.  W.  Rep.  451,  in  which  the  ad- 
ditional bond  covered  the  entire  term  in  express 
terms ;  and  Mahaska  County  v.  Ingalla,  1$  Iowa 
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(b)  Dabttlto  Altar  Inmtim  of  Vnr  Boid.  —  On  the  giving  an  additional  bond,  the 
liability  of  the  surety  on  the  new  bond  and  of  the  surety  on  the  original  bond  is 
cumulative,  and  the  suret-ies  on  the  two  bonds  are  liable  for  subsequent  defaults.' 

(3)  Annual  Bonds.  —  When  an  officer,  holding  for  a  longer  term  than  one 
year,  is  required  by  statute  to  give  annual  bonds,  there  is  conflict  in  the  cases 
as  to  the  liability  of  the  sureties  on  the  respective  bonds.  It  has  been  held 
on  the  one  hand  that  such  bonds  are  cumulative,'  and  on  the  other  hand  that 
the  surety  of  each  year  is  responsible  for  the  defaults  of  his  principal  during 
the  time  between  giving  the  bond  passed  by  him  and  the  execution  of  the 
next  year's  bond.* 

c.  Bonds  Given  for  Successive  Terms  — (i)  In  G^n^ra/.  —  The  general 
rule  that  a  surety  on  an  official  bond  is  only  liable  for  defaults  of  his  principal 
occurring  during  the  term  for  which  he  is  surety  applies  where  the  principal  is 
an  incumbent  of  the  office  to  which  the  bond  relates  for  successive  terms,  and 
gives  successive  bonds  with  different  sets  of  sureties.'* 

(2)  As  to  Balance  in  Hands  of  Officer  from  Previous  Term  —  {»)  Vhm 
BaUiioo  Aetullr  ExifU.  —  As  to  moneys  or  property  remaining  in  the  possession 
of  an  officer  serving  for  successive  terms,  at  the  beginning  of  a  new  term, 
which  were,  however,  received  in  a  previous  term,  the  sureties  for  the  new 
term  and  not  those  for  the  previous  term  are  generally  liable.  And  this 
liability  continues  throughout  the  new  term  or  until  such  mon^s  or  property 
are  turned  over  to  the  proper  authorities.^ 


81,  in  which  case  the  addidona)  bond  was  re- 
quired by  reason  of  additional  duties  imposed 
by  statute. 

But  see  Longmire  v.  Fain,  89  Tenn.  393, 
under  a  statute  providing  that  "  every  such 
additional  bond  is  of  like  force  and  obligation, 
*  *  *  and  subject  to  the  same  remedies  as 
the  first  official  bond ; "  and  McOaskey  v.  Barr, 
79  Fed.  Rep.  408,  an  additional  bond  for  costs. 

1.  Bflfttults  After  Ezeontion  of  Hew  Bond.  — 
U.  S.  V.  Hoyt.  I  Blafichf.  (U.  S.)  328;  Post- 
master-Gen. V.  Monger,  3  Paine  (U.  S.)  189; 
Gilbert  v.  Board  of  Education,  45  Kan.  31,  23 
Am.  St  Rep.  700;  Ketler  v.  Thompson,  13 
Bosh.  (Ky.)  387;  Stoner  v.  Keith  County,  48 
Neb.  a79;  State  v.  Crooks,  7  Ohio  (pt.  ii.)  321 ; 
Harris  v.  Ferguson,  2  Bailey  L.  (S.  Car.) 
397.    See  Holt  County  v.  Scott,  53  Neb.  176. 

S.  AnT'l^*^  Bonds.  —  Schuff  v.  Pflanz,  99  Ky. 
97;  Moore  v.  Boudinot,  64  N.  Car.  190;  Poole 
V.  Cox,  9  Ired.  L.  (31  N.  Car.)  69,  49  Am. 
Dec.  410:  Maddox  v.  Shacklett,  (Tenn.  Cb. 
1895)  36  S.  W.  Rep.  731- 

OaTallnreto Renew BondfSurety  on  first  year's 
bond  was  held  liable  for  the  whole  term,  not- 
withstanding a  statute  declared  that  a  failure 
to  renew  should  create  a  vacancy.  Vann  v. 
Pipkin,  77  N.  Car.  408;  Dunphy  v.  People,  25 
Mich.  10. 

8.  Richardson  v.  Bean,  s  Port.  (Ala.)  ay; 
Henitt  v.  State,  6  Har.  &  J.  (Md.)  95. 

4.  tantjr  Vot  Ilabl*  br  Molto  1b  Prior  or 
Ssbioqaant  Term — United  States.  —  Farrar  v. 
U.  S..  5  Pet.  CU.  S.)  373;  U.  S.  V.  Boyd,' 15 
Pet.  (U.  S.)  187;  Jones  v.  U.  S.,  7  How.  (U. 
S.)  681;  Bruce  v.  U.  S.,  17  How.  (U.  S.)  437; 
U.  S.  p.  Stone,  106  U.  S.  s>9;  U-  S.  v.  Ward- 
well,  5  Mason  (U.  S.)  8a.  a8  Fed.  Cas.  No. 
16,640. 

Alabama.  —  Townsend  v.  Everett,  4  Ala.  6oy ; 
Coremor  1/.  Gibson,  14  Ala.  3x6;  McPbillips 
V.  Hc&ath,  117  Ala.  549. 

Arhantat.  —  State  v.  Chnrchill,  48  Ark.  436. 


California,  —  Hubert  v.  Mendheim,  64  Cal. 
213. 

Colorado.  —  Bonney  v.  Robertson,  6  Colo. 
App.  485. 

District  of  Cotnmbia.  —  U.  S.  v.  West,  8  App. 
Cas.  (D.  C.)  59- 

Illinois.  —  Potter  v.  School  Trustees,  11  111. 
App.  aSo;  Bogardus  v.  People,  53  111.  App.  179. 

Indiana.  —  Gonser  v.  State,  30  Ini  App.  508 ; 
Rogers  v.  State,  99  Ind.  ai8. 

Louisiana.  —  State  v.  Powell,  40  La.  Ann. 
241- 

Massachusetts.  —  Rochester  v.  Randall,  105 
Mast.  395,  7  Am.  Rep.  519;  Egremont  v.  Benja- 
min, 125  Mass.  15. 

Michigan.  —  Paw  Paw  Tp.  v.  Eggleston,  15 
Mich.  36 ;  Detroit  v.  Weber,  39  Mich.  24. 
Missouri,  —  State  v.  Alsup,  91  Mo.  172. 
Nebraska.  —  Van  Sickel  v.  Buffalo  County, 
13  Neb.  103,  42  Am.  Rep.  753. 
New  lersey,  —  State  v.  Sooy,  39  N.  J.  L.  543. 
Ntw  York.  —  Bissell  v.  Saxton,  66  N.  Y.  55  ; 
Board  of  Education  v.  Fonda,  77  N.  Y.  350; 
Kellum  V.  Qark,  97  N.  Y.  390. 

South  Carolina.  —  Commissioners  of  Public 
Accounts  V.  Greenwood,  i  Desaus.  (S.  Car.) 
450;  Street  v.  Laurens,  5  Rich.  Eq.  (S.  Car.) 
337. 

Wisconsin  Vivian  v.  Otis,  34  Wisl  518,  z 

Am.  Rep.  199. 

6.  WartOm  fbr  Vnr  Tem  liable  tbr  Balanoe  an 
Hand  —  United  States.  —  U.  S.  v.  Irving. 
I  How.  (U.  S.)  250;  U.  S  V.  Boyd,  15  Pet 
(U.  S.)  187;  Bruce  v.  U.  S.,  17  How.  (U.  S.) 
437;  U.  S.  V.  Stone,  106  U.  S.  539. 

Alabama.  —  Moore  v.  Madison  Connty,  38 
Ala.  670. 

Arkansas.  —  Haley  v.  Petty,  43  Ark.  392. 
Illinois,  —  People  v.  Shannon,  10  III.  App. 
355- 

lowa,  —  Boone  County  v.  Jones,  54  Iowa 
706,  37  Am.  Rep.  329;  District  Tp.  v.  Morris. 
91  Iowa  198,  St  Am.  St  Rep.  338. 
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(b)  Rnivor  IBMppnpriiMlM  if  Ufatid  SkteaM^  —  A  stfrctv  for  »        tcrfli  of  an 

officer  serving  for  successive  terms  vA  Ilab)c  for  any  bsddftce  wbteh  Is  cfa»ge- 
able  to  such  officer  at  the  beginning  of  the  new  term  shown  by  hi$  accoontfl 
or  otherwise,  although  in  fact  such  batdffce  does  dot  really  exht,  but  was  mis- 
appropriated during  the  pfisrvioos  te»m.  But  by  the  weight  of  authority  Stech 
liability  is  prima  facie  only  and  may  be  overcom*  by  evidence  ^^ting  that 
such  balance  never  really  existed  at  the  beginning  of  the  new  tetm.'  There 
is  some  authority,  hcnrever,  to  the  effect  that  \«1icre  the  principal  reports  at 
the  beginning  of  his  new  term  a  bahiAce  oft  band  from  the  pmrkms  term  bis 
surety  for  the  new  term  will  be  estopped  from  afterwards  showing  that  there 
had  been  a  misappropriation  of  such  alleged^  balance  during  the  pretiotis  term.* 

(3)  Application  of  Payments  to  Defaults  of  Previous  Term  —  Appiosfim  XmU 
by  Prkidpal.  —  Where  moneys  received^  by  a  principal  in  his  subs^qaent  term  are 
applied  by  him  to  payment  of  defaults  of  his  previous  tern*,  the  Sureties  <A 
the  previous  term  are  released  from  liabflitjr  for  such  defaults  and  the  sureties 
of  tne  96rbsequent  term  are  liabte  for  the  moneys  so  received  and  misapplied, 
provided  such  misapplicatkm  of  mioneys  was  not  known  to  tb«  proper  govern- 
ment authorities  receiving  such  payments.* 

AipUoatfoB  MinSn  hf  eorenuHot.  ^  But  where  the  moneys  received  by  the  princi- 
pad  in  the  su^bsequent  term  are  turned  over  \tf  him  to  the  prti>per  govtfitimeat 
aath<M'rties  and  are  applied  by  them  to  the  dnaulits  of  the  previcfus  term  a  dif- 


Nebraska.  — Suit  v.  Hill,  4-7  Neb.  456:  Bush 
V.  Johnson  COQilty,  48  Neb.  i,  56  Am.  St.  Rep. 
673;  Paxton  V.  State,. 59  Neb.  460,  80  Am.  St 
Rep.  689. 

New  Jersey.  —  Sute  v.  Soey,  39  N.  J,  L. 
542. 

New  York.  —  Board  of  Edacation  v.  Fon^, 
77-  N.  Y.  3SO. 

N firth  Carolina.  —  SQuggs  v.  Stone,  7  Jones 
L.  {$3  N.  Car.)  383. 

Tennessee.  —  Yoakley  t>.  King,  10  Lea 
(Teon.)  67. 

West  Virginia.  —  Parsons  v.  Miller,  46  W. 
Va.  334. 

Wisconsin.  —  Vivian  v.  Otis,  34  Wis.  518,.  i 
Am.  Rep.  199. 
1,  Suncy  tat  Hsv  Term  Mm  Aote  UaVU— 

United  States.  — v.  S.  v.  Irving,  i  How.  (XJ. 
S.)  350;  XT.  S.  V.  Earhart,  4  Sawy.  (U.  S.) 
*4J;  U.  S.  V.  Stone,  106  U.  S.  530;  U.  S.  v. 
Earhart,- 4  Sawy.  (U.  S.)  245,  25  Fed'.  Cas.  No. 
15,018;  Bosbyahell  v.  U.  S.,  (C.  C.  A.J.  77  Fed. 
Rep.  944. 

California.  —  Heppe  v.  Johnson,.  73  Cal.  a6$. 
District  of  Colnmbia.  —  U.  S.  v.  Dudley,,  ai 
D.  C.  337. 

Florida.  —  Mutual  Loan,  etc^  Assoc  v.  Miles, 
19  Pla.  liy. 

Illinois.  —  Kagay  c.  School  Trustees,  68  til. 
75';  People  v.  Shannon,  10  IIT.  App.  364;.  Pape 
V.  People,  19  111.  App.  34. 

Indiana.  —  Goodwine  v.  State,  81  lod.  109. 

Iowa.  —  District  Tp.  v.  Ntorris,  9a  Iowa  198', 
Si.  Am.  St.  Rep.  338,  (JtrfingNwAimg  Boone 
County  V.  Jones,  54.  Iowa  699,.  37  Am.  Rep. 
329;  Webster  County  v.  Hufehinson,  60  Iowa 
731 ;  Carroll  County  v.  Ruggles,  6g  Towa  269, 
58  Am.  Rep.  323 ;  Bockenatedt  v.  Perkins,  73 
Iowa  33,  5  Am,  St,  Rep.  652. 

Louisiana.  —  Board  of  Administrators  v.  Mc- 
Kowen,  48  La.  Ann.  251,.  55  Am.  St.  Rep. 
ays. 

SKnneMota.  —  Pine  Coun^  v.  Willard,  39 
Ulnn.  125. 


Mississippi.  —  Lauderdale  County  v.  Alford, 
^5  ItfisB.  (S3,  7  Am.  Rep.  <S37. 

Missouri.  —  State  v.  Tayfor,  6  Mo.  App.  xyf\ 
State  V.  Lidwell,  11  Mo.  App.  567, 

Nebraska.  —  Stoner  v.  Kerth  County,  48  N"eb. 
279;  Clark  V.  Douglas,  58  Neb.  571 ;  Paxton  v. 
State,  59  Neb.  460,  80  Am.  St.  Rep.  689. 

North  Carolina.  —  Snogss  v.  Stone,  7  Jones 
L.  Cs3  N.  Car.)  "382. 
OA»o.  — Kelly  V.  State,  25  Ohio  St.  567. 
Texas.  —  AfbUcftle  v.  State,  fit  Tex.  191. 
Wiseonnn.  —  CCtfk  v.  WiUdnaon,  59  Wis. 
543- 

8.  Surety  Sitoipetf  qmi  DitnyiAR  Bzntenw  of 
teleaee.  —  Territorr  v.  Cook,  (Ariz-.  1888)  ij 
P^c.  Rep.  jo;  Pinkstaff  v.  People,  59  111.  146; 
Morley  v.  Metamora,  7^  Ilf.  394.  30  Am.  Rep; 
2^6;  Chicago  v.  Gage,  95  111.  593,  35  Am.. Rep. 
183. 

8.  Boretlse  fhr  Saheequent  fenn  LiftVUi — 

latid.  —  Gwynne  v.  BumeH.  7  CI.  4  P.  572'; 
Saunders  t>.  Taylor,  9  B.  &  C.  35,  17  E.  C.  L 
525. 

Indiana.  —  Cook  v.  State,  13  Ind;  iS4- 
Lmusiana.  —  State  tf.  Hayes,  7  ts.  Ann;  tai ; 
State  V.  Powelf,  40  La.  Ann.  334,  8  Am.  St 
FEep.  533;   Board  of  Adminisft-afcra  v.  Itfc- 
Kowen,  48  La.  Ann.  351,  55  Am.  St.  R'ep.  37?. 
Afaryland.  —  Prownfelter  v:  Statfe,  66  Md.  80. 
Massachusetts.  —  Colerain    v.   Bell,   9  Met 
(Mass.)  499;  EgremoAt  v.  Benjamin,  135  Mass. 
15' 

Minnesota. —  Pirn  County  *.  Wiffard,  39 
Minn.  I  as. 

Nev  Jersey.  —  State  v.  Sooy,  39  IT.  J-  L-  539; 
Sooy  V.  State,  41  N.  J.  L.  394. 

Firgmio.  —  Crawo  v.  Com.,  84  Va.  s8a,  to 
Am.  St.  Rep.  839. 

If  ths  M liappUiatlbn  Wki  Known,  however,  by 
the  officer  receiving  the  payments,  the  sureties 
of  the  prior  term  are  not  released  and  the 
sureties  of  the  subsequent  tentf  are  nvt  Hable 
for  the  moneys  misSMlicdl  Metis  v.  StfcW,  08 
BHas.  126. 
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Cerent  rule  applies,  it  being  held  that  s«ch  appkkatioD  does  not  release  the 
sDreti»  for  the  prior  tetin  and  chaise  those  for  the  subsequent  term,  although 
the  principal  concurred  in  the  application.^ 

a.  Voltuitory  Bo»4»  — a.  BoNi>  Not  Required  by  Statute. —There  is 
some  diversity  of  opinion  as  to  the  effect  of  a  bond  given  by  a  public  officer 
conditioned  lor  the  faithful  perfomoancc  of  the  duties  of  the  office,  when  no 
bond  is  required  by  statute.  According  to  the  weight  of  authority,  a  bond  so 
givea  bincb  both  principal  and  sureties,  provided  it  was  given  voluntarily  and 
was  not  the  result  of  coercioa  of  'any  sort.*  There  are  sonw  decisicms,  how- 
ever, to  the  effect  that  official  bonds  are  void  in  the  absence  <A  a  statute  requir- 
ing  their  execution  either  as  a  condition  precedent  to  entering  on  oc  continuing 
iiB  the  discha^  of  official  duty,  or  as  a  duty  which  the  officer  is  required  to 
perforos.' 

Comdm  m  mistte;  Bnd.  —  The  decisions  snake  a  dear  distinction  between 
effidal  bonds  and  other  obligations  in  respect  ta  the  nature  of  the  coercion 
that  will  operate  to  invalidate  a  bond.  The  general  rule  is  that  a  contract  wiU 
the  regarded  as  entered  into  voluntarily  and  therefore  binding  on  the  promisor 
or  obligor,  unless  he  acted  voder  tlie  iafluence  of  such  threats  or  physical  force 
as  constitute  duress  in  law.^  But  in  the  case  of  ofiicial  bonds  the  cases  lay 
itormn  the  doctrme  that  an  official  bond  given  when  no  bond  is  required  by 
law  B  void,  if  extorted  by  compulsiott,  though  the  convulsion  falls  £^ort  of 
dnress.* 

*.  Bond  Not  in  Conformity  with  Statute  —  (i)  Gmeral  Ruk.  — 

It  has  frequently  happened  irf'respect  to  official  bonds  required  by  statute  that 
there  has  been  a  want  of  strict  conformity  with  the  statutory  provisions ;  and 


L  fcwtUMarfchwwuMt  TwrnlliMe. — Mjeri 

V.  U.  S.,  I  McUaa  (U.  S.)  493 ;  U.  &  v.  Irving, 
I  How.  (U.  S.)  350;  U.  S.  V.  January,  7  Cranch 
(U.  S.)  573.;  Fostmastec  Gen.  v.  NoitcU,  Gilp. 
(U.  S.)  107;  U.  S.  V.  AWe,  15  Int.  Rev.  Elec. 
41,  50,  34  F«d.  Cas.  No.  14,417;  Boons  ir.  Wil- 
Unis,  17  Ala.  512;  EUiott  v.  Alien,  (Ky,.  1-895) 
30.  St  W.  Rtf».  986 :  Poctar  v.  Stanley,  4j  Ma. 
SiSi  74  Am.,  Dec.  501.  But  ace  McKec  v.  Com., 
a  Grant  Cka.  CPa.)  aS- 

%,  VUnntary  Bon^—  United  Slat^*;  —  U.  5. 
w.  Tingey,  5  Pet.  (U.  S.)  137 ;  U.  S.  v.  Bra* 
ley.  10  Pet.  (U.  S.)  3S7 ;  U.  S.  v.  Howell,  4 
Wash.  (U.  S.)  633;  U.  S.  V.  Gaslioghotise, 
4  BcB.  (U.  S.)  194 ;  U.  S-  V.  Humason,,  5-  Saw)c 
(U.  S.)  537. 

CoNMCMorf.  —  Montville  v.  Hovgjitim,  7 
Conn.  943* 

JloiM. -~  Horrell  v.  Sylvester,  i  Ue.  343* 
ATw  Jersey.  —  Sooy  v.  State,  38  M.  J.  L. 

North  Carolina.  —  State  v.  Perkins,  10  Irad. 
L.  (3»  N.  Car.)  333. 

Ohio.  —  State  v.  Bowman,  10  Ohio  ^5. 

Pennsylvanith  —  Com.  v.  Wolbcrtt  6  '  Binn. 
(Pk.)  3^  6  Am.  Dec.  453. 

Ik  iu.  mffioient  to  make  the  bond  a  valid  obli- 
gation- tkat  it  IS  voluntarily  given,  and-  that 
the  office  and  tbe  duti«B>  assigned,  to-  the  officer 
and  covered  by  the  bond  are  duly  authorized 
by  law.    U.  S.  v.  Rogers,  28  Fed.  Rep.  607. 

VBratbfldMdt  AppBinOUBkt  oC  OOmt.  —  If  an 
officer,  is  aM)ointed  wholly  without  authority 
of  law,  an>  official  bond  given  by  him  is  void. 
Thus  where  a.  city  court  appointed  a.  ooUeator 
of  city  taxaa  when,  there  was  no  stabite  author- 
iidivraucJrapBointnient  it  wu-lield  tlut  a  bond 
aiven.  h»  aucb-  coUector  waa.  not  binding  on  tlte 
mretiea.   Com.  v.  Jackson,  i  Leigb  (Va.)  485. 
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Aod  the  same  oule  wao  applied-  to  a  bond 
given  by  a  persoa  wko  had  been  appointed  eon- 
stable  when  no  authority  existed  for  the  ap- 
poistment  of  such  an  officer.  In  such  a  ease, 
as  well  as  in  a  case  where  the  office  does  aot 
exist,  the  apptHatee  is  not  a  de  f.acto-  cAcer 
but  a  mere  usurper.  Tinslcy  v.  KirtVi  17  S-. 
Car.  1. 

As  to  the  liability  in  genera]  of  the  sureties 
of  de  faeto  officers,  see  the  title  Db  VmctQ 
OpriCERS,  voL  8,  p.  807. 

8.  Ex  p.  Buckley,  53  Ala.  4^^  State  v. 
Heisey,  96  Iowa  404;  State  v.  Bartlett,  30.  MisL 
634. 

^  See  the  title  Duress,  vol.  10,  p..  320. 
6.  Offlelal  Bond  Avoided  by  Coerdon.  —  U.  S. 
V,  Tingey,  5  Pet.  (U.  S.)  iij.  In  this  case 
a  bond  imposing  conditions  not  authorized  by 
law  was  required  of  the  officer  on  paini  of  tar 
moving  htm  from  his  office,  and  the  court 
held  that  the  bond  was  void. 

And  in  Logan  County  v.  Harvey,  6  Okla. 
629,  it  was  held  that  there  was  such  coercion  as 
avoided  the  bond  where  the  officer  was  required 
to  give  it  a»  a  condition  precedent  to  his-  being 
allowed  to  enter  on  and  discharge  the  duties  of 
the  office  and  receive  the  emoluments  thereof. 

But  in  Moses  v.  U.  S.,  iti6  .U.  S.  571,  it  was 
held,  where  an  administrative  officer  of.  the 
United  States  required  of  another,  as  a  con- 
dition of  his  remaining  in  an  office  from  which 
his  superior  had  a  right  to  remove  him  and 
substitute  another  in  his  stead,  that  he  should 
give  a  bond  for  the  faithful  performance  of  the 
duties  of  such  office,  that  a  bond  given  by  snch 
officer  for  the  purpose  of  retaining  his  office 
was  a  valid  and  binding  obligation  on  him  and 
his  suretieB  though-  not  required  by  any  ex- 
press  stBtntory- praviaion. 
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in  such  cases  it  has  been  uniformly  held  that  the  bond,  though  void  as  a  stat- 
utory-bond, is  valid  and  enforceable  as  a  common-law  bbli^tion.'    The  result 

of  such  nonconformity  is  that  none  of  the  statutory  provisions  for  the  enforce- 
ment of  the  bond  are  applicable,  and  no  remedy  can  be  had  except  according 
to  the  rules  of  the  common  law.  Thus,  the  summary  proceedings  authorized 
to  be  taken  in  the  case  of  official  bonds  will  not  lie,'  and  successive  recoveries 
cannot  be  had,  the  liability  of  the  obligors  in  a  common-law  bond  being 
exhausted  as  soon  as  a  recovery  is  had  there.*  So,  too,  if  the  obligee  named 
in  the  bond  is  not  according  to  the  statute,  his  successors  in  office  cannot  sue 
on  it  by  virtue  of  a  provision  that  an  official  bond  may  be  sued  on  by  the 
successors  of  the  officer  to  whom  the  bond  is  required  to  be  made  payable.* 

iDitenoM  of  Nonoonformitr.  —  According  to  this  rule  official  bonds  have  been 
held  to  be  enforceable  as  common-law  bonds  when  voluntarily  executed 
though  they  vary  from  the  statutory  directions  as  to  the  penalties  and  condi- 
tions imposed,*  or  are  given  to  obligees  other  than  the  statute  prescribes,*  or 
are  not  given  within  the  time  required  by  law.' 

(2)  Statutory  Provisions.  —  In  some  states  it  is  provided  by  statute  that 
noncompliance  with  the  statute  in  executing  an  official  bond  required  by  law 
shall  not  affect  its  validity  as  such.® 

3.  General  and  Special  Bon^  —  The  general  rule  is,  that  where  an  officer  is 
required  to  perform  a  duty  which  is  special  in  its  nature,  and  he  is  required  to 
give  a  special  bond  for  the  faithful  performance  of  such  duty,  in  the  absence 
of  any  declaration  that  the  general  bondsmen  shall  also  be  liable,  no  such  lia- 


1.  Effect  of  NonoompUanoa  in  Oenaral  with  Stat- 
ute —  United  5(oi*j.  —  Jessup  v.  U.  S.,  106  U. 
S.  147. 

/owa.  — State  v.  Frederick!!,  8  Iowa  553. 
Kentucky.  —  Justices  v.  Smith,  z  J.  J.  Marsh. 
(Ky.)  473. 

Massachusetts.  —  Sweetser  v.  Hay,  2  Gray 
(Mass.)  49. 

Mississippi.  —  McCrosky  v.  Riggs,  9  Smed.  & 
M.  (Miss.)  107, 

Missouri.  —  State  v.  O'Gorman,  75  Mo. 
370- 

North  Carolina.  —  Governor  v.  Twitty,  t 
Dev.  L.  (la  N.  Car.)  153;  Branch  v.  Elliot, 

3  Dev.  L.  (14  N.  Car.)  86 ;  Vanhook  v.  BameH. 

4  Dev.  L.  (15  N.  Car.)  268;  State  v.  McAlpin,  4 
Ired.  L.  (36  N.  Car.)  140. 

Tennessee.  —  Governor  v.  Allen,  8  Humph. 
(Tenn.)  176. 

2.  Governor  v.  Twitty,  1  Dev.  L.  (12  N.  Car.) 
153;  Branch  v.  Elliot,  3  Dev.  L,  (14  N.  Car.) 
86 ;  Miller  v.  Montgomery  County,  i  Ohio 
a?  I. 

8.  Stephens  v.  Crawford,  3  Ga.  499, 

4^  Calhoun  v.  Lunsford,  4  Port.  (Ala.)  34s; 
Stevens  v.  Hay,  6  Cush.  (Mass.)  229;  Jones 
V.  Wiley,  4  Humph.  (Tenn.)  146. 

5.  ITnaatiiorised  PenaltlM  and  Conditlona,  — 
Kavanagh  v.  Saunders,  8  Me.  422 ;  Morse  v. 
Hodsdon,  5  Mass.  314;  Freeman  v.  Davis,  7 
Mass.  300 ;  Burroughs  v.  Lowder,  8  Mass.  373 ; 
Matthews  v.  Lee.  35  Miss.  417;  State  c 
Rhoades,  6  Nev.  353;  McGowen  v.  Deyo,  8 
Barb.  (N.  Y.)  340;  Qaasen  v.  Shaw,  s  Watta 
(Pa.)  468,  30  Am.  Dec.  338;  Treasurers  v. 
Bates,  2  Bailey  L.  (S.  Car.)  376. 

An  Exeestive  Bond  is  enforceable  to  its  full 
amount  against  both  principal  and  sureties,  un- 
less such  a  construction  is  forbidden  by  statute, 
or  a  contrary  instruction  on  the  part  of  the 
obligors  is  shown.  IMiiladelphta  v.  Shallcross, 
14  Phila.  (Pa.)  13S,  37  Leg.  Int  (Pa.)  »73i 


M'Caraher  v.  Com.,  5  W.  &  S.  (Pa.)  ai,  39 
Am.  Dec.  106. 
Superadded  Conditions  Begardad  ai  Bnrplnsag*. 

—  Though  incorrect  recitals  in  the  condition 
juajr  Bometimei  vitiate  the  bond,  as  in  ease  of 
the  misdescription  of  a  judgment  in  a  writ  of 
error  or  injunction  bond,  yet  where  a  statutory 
bond  merely  superadds  a  condition  which  the 
statute  does  not  require,  its  validity  even  as  a 
statutory  bond  is  not  affected  by  the  surplus 
matter,  which  will  be  rejected  as  surplusage. 
Walker  v.  Chapman,  23  Ala.  134.  See  also 
Dixon  V.  U.  S.,  1  Brock.  (U.  S.)  177;  U.  S.  v. 

 ,  I  Brock.  (U.  S.)  195;  U.  S.  v.  Brown, 

Gilp.  (U.  S.)  IS5 ;  Armstrong  v.  U.  S.,  Pet. 
(C.  C.)  46;  Howie  V.  State,  i  Ala.  113;  Woods 
V.  State,  10  Mo.  698;  State  v.  Findley,  10  Ohio 
SI ;  Com.  V.  Laub,  i  W.  &  S.  (Pa.)  261  ;  Speck 
V.  Com.,  3  W.  &  S.  (Pa.)  334. 

6.  VnanthoriBed  ObUgeee.  —  Justices  v.  Smith, 
2  J.  J.  Marsh.  (Ky.)  472;  Thomas  v.  White,  12 
Mass.  369;  Sweetser  v.  Hay,  2  Gray  (Mass.) 
49;  Fan-  V.  Rouillard,  172  Mass.  303;  Horn  v. 
Whittier.  6  N.  H.  88;  St.  Joseph  County  v. 
Coffenbury,  i  Mich.  355;  Williams  v.  Ehring- 
haus,  3  Dev.  L.  (14  N.  Car.)  397;  Vanhook  v. 
Bamett,  4  Dev.  L.  (15  N.  Car.)  368;  Governor 
V.  Allen,  8  Humph.  (Tenn.)  176. 

7.  Bonds  divan  After  Btatatory  Time.  —  Ste- 
phens V.  Crawford,  i  Ga.  574;  44  Am.  Dec.  680 ; 
Crawford  v.  Howard,  9  Ga.  314 ;  De  Soto  County 
V.  Dickson,  34  Misa.  130;  Dntton  v.  Kelsey,  2 
Wend.  (N.  Y.)  615;  Weston  v.  Spragua,  54  Vt. 
395. 

Thus,  a  8ta7  Bond  given  after  the  time  allowed 

by  statute  is  valid  and  binding  as  a  common-law 
bond.    BoHnir  v.  Young,  38  Ohio  St.  1,39. 

8.  Statutory  Provisions.  —  Sprowl  v.  Lawrence, 
33  Ala.  674 ;  Fulton  County  v.  Clarke,  73  Ga. 
665 ;  State  v.  Taylor,  10  S.  Dak.  iBa,  66  Am. 
St  Rep.  707.  And  see  the  sututea  of  die 
several  states. 
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bility  attaches.*  But  if  the  general  bond  be  so  worded  as  to  include  in  terms 
special  duties,  the  surety  on  such  general  bond  will  be  bound.* 

4.  Acts  or  Ominions  tendering  Sureties  liable  —  a.  Acts  or  Omissions  of 
Principal  Generally  Considered —  acu  of  PrindpaL  — A  surety  on  an 
official  bond  is  not  in  every  instance  liable  for  the  wrongful  acts  of  the  princi- 
pal. There  are  many  instances  in  which  the  principal  will  be  liable  individu- 
ally, wherein  there  is  no  breach  of  the  surety's  contract.*  The  authorities  are 
agreed,  however,  that  for  all  acts  of  the  principal  done  vtrtute  officii'^  the 
surety  is  liable,*  provided,  of  course,  the  surety  s  undertaking  extends  to  all 

1.  Snxet  J  on  Oeneral  Bond  Not  Llablo  for  BpeoUl 
Snty.  —  Milwaukee  County  v.  Ehlers,  45  Wis. 
2S1  iciting  Cnimpler  t/.  Governor,  i  Dev.  L.  (13 
N.  Car.)  53 ;  Governor  v.  Barr,  i  Dev.  L. 
(i3  N.  Car.)  65;  Governor  v.  Matlock,  i  Dev. 
L.  (13  N.  Car.)  314;  Waters  v.  State,  i  Gill 
(Md.)  303;  Com.  V.  Toms,  45  Pa.  St.  408; 
State  v.  Corey,  16  Ohio  St.  17;  People  v. 
Moon,  4  111,  133;  State  v.  Johnson,  55  Mo.  So; 
U.  S.  V.  Cheeseman,  3  Sawy.  (U.  S.)  434;  State 
V.  Young,  33  Minn.  551;  Henderson  v.  Coover, 
4  Nev.  429;  Lyman  v.  Conkey,  i  Met.  (Mass.) 
317;  Williams  v.  Morton,  38  Me.  53.]  See 
alio  Morrow  v.  Wood,  56  Ala.  i ;  White  v.  East 
Saginaw,  43  Mich,  567 ;  Redwood  County  v. 
Tower,  38  Minn.  45  ;  State  v.  Felton,  59  Miss. 
403;  Board  of  Education  v.  Bateman,  103  N. 
Car.  53,  1 1  Am.  St.  Rep.  708 ;  Columbia  County 
V.  Massie,  3 1  Oregon  394 ;  Com.  v.  Toms,  45  Pa. 
St.  408 ;  State  v.  Blakemore,  7  Heislc  (Tenn.) 
638;  State  V.  Stames,  5  Lea  (Tenn.)  545: 
Britton  V.  Ft.  Worth,  78  Tex.  337 ;  Milwaukee 
Countj  V.  Pabst,  70  Wis.  353. 

But  see  State  v.  Watts,  33  Ark.  304,  in 
which  it  was  held,  with  much  hesitation,  that 
the  sheriff,  as  public  administrator,  and  the 
sureties  on  his  official  bond,  were  responsible 
for  his  misconduct  in  discharging  the  duties 
of  public  administrator,  notwithstanding  the 
execution  of  a  special  administration  bond  in 
each  estate  taken  by  him. 

A  sheriff  gave  general  bond  as  tax  collector, 
and  special  bond  for  collection  of  special  taxes. 
The  surety  on  the  general  bond  was  held  liable 
for  a  defalcation  in  the  general  taxes,  and 
liable  for  a  ratable  part,  share  and  share  alike 
with  the  sureties  on  the  special  bond,  for  a 
defalcation  in  the  special  taxes.  Cherry  v.  Wil- 
son, 78  N.  Car.  164:  and  see  Kempner  v.  Gal- 
veston County,  73  Tex.  316. 

t.  OoMnl  Bond  InoIndM  ^eolal  BatiM.  —  Hall 
V.  State,  69  Miss.  539. 

S.  BoretT  Not  Liable  for  AU  Aots.— State  v. 
Conover,  38  N.  J.  L.  230,  78  Am.  Dec.  54; 
Lowe  V.  Guthrie,  4  Okla.  300. 

4.  See  as  to  the  distinction  between  virlule 
officii  and  colore  oificii.  CoLoa  of  Office,  vol. 
6,  p.  314.    See  also  the  title  Sheriffs  and  Cok- 

8TABLB8.  VOl.  25,  p.  734. 

».  liable  tot  Aete  Done  Tirtnta  oadl—  United 
Stales.  — Oitut  V.  Hall,  2  Cranch  (C.  C.) 
363;  U.  S.  V.  Barnhart,  17  Fed.  Rep. 
579;  U.  S.  V.  Morgan,  38  Fed.  Rep.  48;  Na- 
tional Bank  v.  Ruttedge,  84  Fed.  Rep.  400; 
Chandler  v.  Rutherford,  (C  C.  A.)  loi  Fed. 
Rep.  774. 

Alabama.  —  Deao  v.  Governor,  13  Ala.  536: 
Boring  V.  Williams,  17  Ala.  510;  Ex  p.  SucV- 
l9>  S3  Ala.  43 ;  McKee  v.  Griffin,  66  Ala.  ai  t ; 
Collier  v,  Henderson,  86  Ala,  379- 


California.  —  Schloss  v.  White,  16  Cal.  65; 
People  V.  Gardner,  55  Cal.  304. 

Colorado,  —  People  v.  Cobb,  10  Colo.  App. 
478. 

Illinois.  —  HcncUer  v.  Monroe  County  Ct.,  37 
III.  39;  Linch  V.  Litchfield,  16  III.  App.  613; 
Campbell  v.  People,  53  III.  App.  338. 

Indiana.  —  Jenkins  v.  Lemonds,  39  Ind.  394 ; 
Brown  v.  State,  78  Ind.  339 ;  ■  Hawkins  v. 
Thomas,  3  Ind.  App.  399. 

Iowa.  —  Sample  v.  Davis,  4  Greene  (Iowa) 
117;  Strunk  v.  Ocheltree,  1 1  Iowa  158 ; 
Charles  v.  Haskins.  ii  Iowa  329,  77  Am.  Dec 
148;  Fuller  V.  C^ldns,  33  Iowa  301;  Morgan 
V,  Long,  39  Iowa  434;  Tieman  v.  Haw,  49 
Iowa  313;  Oancy  v.  Kenwoithy,  74  Iowa  740, 
7  Am.  St.  Rep,  508. 

Kentucky.  —  Hardin  v.  Carrico,  3  Met,  (Ky.) 
389. 

Maine.  —  Smith  v.  Berry,  37  Me.  398. 
.  Maryland.  —  O'Neal  v.  S<^ool   C^om'rfc,  37 
Md.  337. 

MassaekHsetts.  —  Turner    v.     Sisson,  137 
Mass.  191 ;  Boston  v.  Moore,  3  Allen  (Mass.)  • 
J  36. 

Michigan.  —  People  v.  Treadway,  17  Mich. 
480 ;  Mason  v.  Fractional  School  Dist,  34 
Mich.  339;  Berrien  County  f.  Bunbury,  45 
Mich.  79 ;  Norris  v.  Mersereau,  74  Mich.  687 ; 
CbdMygan  County  v.  Erratt,  110  Mich.  156. 

Mississippi.  —  Brown  v.  Mosley,  11  Smed.  ft 
M.  (Miss.)  354;  Furlong  v.  State,  58  Miss.  717- 
Missouri.  —  Nolley  v.  Callaway  County  Ct., 
II  Mo.  447;  Rollins  V.  State,  13  Mo.  437,  53 
Am.  Dec.  151. 

Nebraska.  —  State  v.  Moore,  56  Neb.  83 ; 
Blaco  V.  State,  58  Neb.  557 ;  Paxton  v.  State, 
59  Neb.  472,  80  Am.  St.  Rep.  689. 
New  Jersey.  —  Sooy  v.  State,  41  N.  J.  L.  394. 
Ntw  Kor*.  — People  o.  Schuyler,  4  N.  Y. 
173;  Rensselaer  County  v.  Bates,  17  N.  Y. 
343;  People  V.  Pennock,  60  N.  Y.  431. 

North  Carolina.  —  Rogers  v.  Odom,  86  N. 
Car.  433;  Syme  v.  Bunting,  91  N.  Car,  48. 
Ohio.  —  State  v.  Mtdary,  17  Ohio  554. 
Oklahoma.  —  Lowe  v.  Guthrie,  4  Okla.  287. 
Oregon.  —  State  V.  Chadwick,  10  Oregon  465. 
Pennsylvania,  —  Wylie  v.  Gallagher,  46  Pa. 
St.  205 :  Boehmer  v.  Schuylkill  County,  46  Pa. 
St.  453. 

South  Carolina.  —  Treasurers  v.  Temples,  3 
Spears  L  (S.  Car.)  48;  Lowndes  v.  Pinckney, 
I  Rich.  Eq.  (S,  Car.)  155;  State  v.  White,  10 
Rich.  L.  (S.  Car,)  442 ;  Allen  v.  Ramey,  4 
Strobh.  L.  (S.  Car.)  30. 

Tennessee.  ■ —  Crittenden  v,  Terrill,  a  Head 
(Tenn.)  588;  Matlock  v.  State  Bank,  7  Yerg. 
(Tenn.)  91. 
Texas.  —  Hendrick  v.  Walton,  69  Tnt.  193. 
Wisconsin.  —  Gerber  v.  Addey,  33  Wis.  333, 
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the  duties  of  the  office.*  But  there  is  a  conflict  of  authority  as  to  acts  done 
colore  officii.  There  are  some  cases  to  the  effect  that  the  surety  is  not  liable 
for  such  acts.*    But  there  are  other  cases  to  the  effect  that  the  surety  is  liable.' 

OmlMlou  Principal.  —  The  surety  on  an  ofticial  bond  is  liable  for  an  omis- 
sion by  the  principal  to  perform  some  duty  imposed  upon  him  by  law  and 
included  within  the  terms  of  the  surety's  undertaking.^ 

b.  Pre-existing  and  Subsequently  Imposed  Duties  —  Pz«-«ziitiBff 
DitlM.  — While  it  may  be  said  generally  that  the  duties  of  the  principal  for 
which  the  surety  is  responsible  must  be  determined  from  the  surety's  contract 
as  set  out  in  the  bond*^  yet  where  the  bond  does  not  otherwise  specify  it  will 
be  presumed  that  the  surety  contracted  with  reference  to  the  duties  of  the 
office  as  they  existed  at  the  time  his  undertaldng  was  entered  into,*  and  the 
law  relating  thereto  becomes  a  part  of  such  undertaking,  though  not  expressly 
referred  to.' 

SabteqaniUr  I^^oMd  DntlM.  —  In  the  absence  of  express  provisions  in  the  bond 
to  the  contrary,  a  surety  at  the  time  of  executing  an  omcial  bond  is  presumed 
to  contemplate  subsequent  changes  and  additions  in  the  duties  of  the  office 
to  which  the  bond  relates  which  do  not  essoitially  change  the  nature  and 
diaracter  of  the  office,  and  to  contract  with  reference  to  such  changes  and 
additions.**   But  he  is  not  presumed  to  contract  with  reference  to  subsequently 


L  See  supra,  this  title,  General  and  Special 
Bonds. 

S.  Hot  LUbb  fbr  Aota  C«l«»  OmOi— Alabama. 
—  Gorernor  v,  Hancock,  a  Ala.  728 ;  Goveraor 
V.  Ferrine,  33  Ala.  807;  Gorernor  v.  Pearee, 

31  Ala.  465. 

Illinois.  —  Orton  v.  Lincoln,  156  III.  503- 
Maryland.-^  State  V.  Brown,  S4  318; 

State  V.  Fowler,  68  Md.  601 ;  State  v.  Ttmmons, 

90  Md.  10. 

Minnesota. —  Dorr  v.  Micldey,  16  Minn.  ao. 

Nebraska.  —  HuAPman  v.  Koppelkom,  8  Neb. 
344  ;  Ottenatein  v.  Alpaugh,  9  Neb.  337;  Dewejr 
V.  Kavanaugb,  45  Nd).  338. 

New  Jersey.  —  State  v.  Conover,  28  N.  J.  L. 
aZ4,  78  Am.  Dec.  54. 

North  Carolina.  —  Stittt  V.  Long,  8  Ired.  L. 
(30  K.  Car.)  41s;  State  v.  Brown,  11  Ired.  L. 
(33  N.  Car.)  141. 

Oklahoma. — Dysart  v.  Lurty,  3  OUa.  601; 
Lowe  V.  Guthrie,  4  Okla.  399. 

Ptmsylvaiua.  —  Com.  v.  Swope,  45  Pa.  St 
535- 

Tennessee.  —  Turner  v.  Collier,  4  Heiak. 
(Tenn.)  89. 

Texas.  —  Thomas  v.  Browder,  33  Tex.  783. 

Washington.  —  Marquis  v.  Willard,  12  Wash. 
538,  50  Am.  St.  Rep.  go6  ;  Fish  v.  Netbercutt, 
14  Wasb.  584,  S3  Am.  St.  Rep.  89a. 

Wisconsin  State  v.  Mann,  ai  Wis.  684. 

See  also  the  title  SRsatFrs  ahd  Comstablbs, 
Tol.  25,  p.  724. 

8.  Xiablefor  Aeti Colore OfteU— States. 
~Lamman  v.  Feusier,  iii  U.  S.  17.  But  see 
Chandler  v.  Rutherford,  (C.  C.  A.)  loi  Fed. 
Rep.  7?4. 

California.  —  Van  Pelt  v.  Littler,  14  Cal.  194. 

Indiana.  —  State  v.  Druly,  3  lud.  431;  But- 
ler V.  State,  20  Ind.  169;  State  v.  WaUord,  11 
Ind.  App.  392 ;  State  v.  White,  88  Ind.  587. 

/<mfa.  —  Stmnk  v.  Ocbeltree,  11  Iowa  158; 
Qancy  V.  Kenworthy,  74  Iowa  740,  7  Am.  St. 
Rep.  508. 

Kentucky — -Jewell  r.  MiUa,  3  Busb  (Ky.) 
6a. 


Louisiana.  —  Homer  v.  Merritt,  37  La.  Ann. 
568. 

Maine.  —  Harria  v.  Hanson,  11  Me.  241. 
MateaekuMettt.  —  Lowell  v.  Parker,  10  Met. 
(Mass,)  309,  43  Am.  Dec  436. 

Michigan.  —  People  v.  Treadway,  17  Midi. 
480. 

Missouri.  —  Rollins  v.  State,  13  Mo.  437,  53 
Am.  Dec  151;  State  v.  Powell,  44  Mo.  436. 

New  York.  — People  v.  Schuyler,  4  N.  Y. 
173. 

Ohio.  —  State  v.  Jennings,  4  Ohio  St.  418. 
(f«<t  Virgima.  —  Lucas  v.  Locke,  ii  W.  Va. 
83. 

4.  OailMl«Ba.  —  People  v.  Smitfa,  133  CaL  70; 
State  V.  Moore,  56  "NA.  82;  Dynrt  v.  I4ir1y, 

3  Okla.  601. 
6.  DntlM  DetennlnM  from  Sorety's  CmttMt.  — 

Scbloss  V.  White,  16  Cal.  65;  Mason  v.  Road 
Com'rs,  104  Ga.  35;  People  v.  Toomey,  133  IlL 
308;  Orton  V.  Lincoln,  156  111.  499;  Detroit 
Sav.  Bank  v.  Zieglor,  49  Mich.  157,  43  Am. 
Rep.  456 ;  People  v.  Pennock,  60  N.  Y,  431 ; 
Lowe  V.  Guthrie,  4  Okla.  287. 

6.  Monroe  County  v.  Qark,  92  N.  Y.  391, 
aMrming  25  Hun  (N,  Y.)  283. 

7.  Law  Ralating  to  Pr»-«Klitlng  Ihitiea  Part  of 
SnrotT*!  ITndertakLng.  —  Ramsay  v.  People,  197 
111.  573,  90  Am.  St  Rep.  177;  Davis  v.  State, 
44  Ind.  38 ;  State  v.  Davis,  96  Ind.  541 ;  Terri- 
tory V.  Canon,  7  Mont.  417:  Maddox  v.  Rader. 
9  Mont.  135 ;  Lowe  v.  Guthrie,  4  Okla.  187. 

8.  OntiM  SnbMqtuntly  Imposed  —  England.  — 
Mailing  Union  v.  Graham,  L.  R.  5  C.  P.  201 ; 
Berwick-upon-Tweed  o.  Oswald,  i  El.  &  Bl. 
29s.  72  E.  C.  L.  295,  3  El.  &  Bl.  653.  77  E. 
C.  L  653;  P^as  V.  GiH>,  6  El.  &  Bl.  903.  88 
E.  C.  L.  903. 

United  States.  —  Postmaster-Gen.  v.  Mun^, 
3  Paine  (U.  S.)  189;  Miller  v.  Stewart,  9 
Wheat  (U.  S.)  680;  U.  S.  v.  Kirkpatrick,  9 
Wheat.  (U.  S.)  720;  Converse  V.  V.  S.,  21 
How.  (U.  S.)  463;  Gaussen  v.  U.  S.,  97  U.  S. 
584,  aSirming  3  Woods  (U.  S.)  92 ;  Cbadwick 
V.  U.  S.,  3  Ped.  Rep.  75°- 
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imposed  duties  which  are  not  iaAtXy  appropriate  and  germane  to  the  office 
unless  the  words  of  his  undertaking  or  the  law  in  force  at  its  date  by  a  fair 
and  reasonable  construction  bring  such  duties  within  its  provisions.^ 

Br  sutott  in  some  states  every  official  bond  must  bind  the  principal  to  per* 
form  all  duties  now  or  hereafter  required  of  his  office  by  law,  and  where  such 
a  statute  exists  the  surety  is  liable  for  the  proper  performance  of  subsequently 
imposed  duties  though  such  duties  are  not  appropriate  to  theofiice  as  it  existed 
when  the  bond  was  executed.' 

Ubrt  «f  Vnr  JtalAm  Vst  Otnuwu  m Santr^  UsWHIgr.  —  Where  subsequently  imposed 
duties  are  not  within  a  surety's  undertaking  because  not  germane  to  the  office, 
the  surety  is  generally  held  liable  nevertheless  to  the  extent  of  the  duties  which 
the  bond  was  given  to  secure.'  But  the  rule  in  England  is  that  the  surety 
ceases  to  be  liable  for  the  duties  which  he  undertook  to  secure.^ 


Alabama.  —  Walker  v.  Q)a:pmBn,  aa  Ala. 
it6;  Morrow  v.  Wood,  56  Ala.  i ;  Coleman  v. 
Ormond,  60  Ala.  328. 

^moM.  — Snitti  V.  U.  S..  (Aria.  1896)  45 
Pae.  Rep.  341. 

California.  —  Sacramento  Qomtj  v.  Bifd, 
31  Cal.  66. 

Florida. —  State  v.  Smith,  16  Fla.  175- 

/;/iMOir.  —  People  v.  McHatton,  7  lU.  638; 
Governor  v.  Ridgewajr,  la  III.  14;  Campber  v. 
People,  IX  III.  ago;  People  v.  L«et,  13  HI.  961 ; 
People  V.  Blackford,  16  111.  16$;  Snitb  v. 
Peoria  County,  59  IH.  41a;  Frewlenatein  f. 
McNier,  81  lU.  aoS;  Pricfcett  «.  Peopk,  88  lU. 
115;  Ramsay  V.  People,  197  111,  S7a,  90  Am. 
St.  Eep.  177- 

Indiana.  —  Kindle  v.  State.  7  Blackf.  (lod.) 
S86 ;  lAfayette  v.  Jwat*,  «•  JndL  a4o,  47  Am. 
Rep.  140. 

Iowa.  —  Mahaato  Coantjr  v.  Ingtlla,  14  Iowa 

170. 

Kentucky.  — Com.  V,  Gabbert,  s  Buab  (Ky.) 
438:  Grurbam  v.  Washington  County  Ct.,  9 
Dana  (Ky.)  183;  Colter  v.  Morgan,  12  B. 
Mon.  (Ky.)  278. 

Louiiiana,  —  Pearcc  v.  State,  49  La.  Aim. 
651. 

Afa»M.~Wbit«  V.  Fojc,  a»  M«.  341. 
i/oryAHid  — State  v,  Carlctan.  1  Gill  (Ud.) 
249. 

MassachHSOttt.  —  CvtibnAtt  v.  Fifidd.  fa6 
Uasa.  428;  Hatch  v.  AttlcboiooiAi*  97  Maaa. 

S33. 

Michigan  White    Sewing   Mach.   Co,  v. 

Mullins,  41  Mich.  339;  WUta  v.  Eaat  Sacinaw, 
43  Mich.  567;  Ha^nctte  Conntr  v.  Ward,  50 

Mich.  174. 

Minnetota.  Scott  Countjr  v.  Ring.  29 
Minn.  398. 

if ujirfip^  State  v.  Swinney,  60  Uiaa. 
39,  45  Am.  Sep.  405 ;  Denio  v,  Sut^  60  Mis& 
949. 

Missouri.  ■.-'i&ATntf  v.  State,  13  Ho.  7; 
Schuster  v.  Weissman,  63  Mo.  552. 

Montana.  —  Territory  v.  Carson,  7  Moot.  417. 

Nevada.  —  Knittschnitt  v.  Hauck,  6  Nev.  163. 

Nm  Yorb.  —  Peoph  v.  Vilas,  36  N.  Y.  459. 
93  Am.  Dec.  520;  Monroe  County  v.  Clark,  72 
N.  Y.  39} :  New  York  v.  Kelly,  98  N.  Y.  467. 
50  Am.  Rfp.  699 ;  Board  of  Education  v.  Quick, 
99  N.  Y.  138:  People  v.  Backus,  117  N.  Y. 
196;  New  York  v.  Sibberns,  3  Abb.  App.  Dec. 
(K,  Y.)  s66;  New  York  v.  Ryan,  (Ct  App.) 
35  How.  Pr,  (N.  Y.)  408. 


North  Carolina.  —  Caaieron  v.  Can^bdl,  3 
Hawks  (10  N.  Car.)  285;  State  v.  Bradshaw, 
10  Ired.  L.  (32  N.  Car.)  229;  Prairie  v.  Worth, 
78  N.  Car.  169;  Daoiel  tf.'Gricaard,  117  N.  Car. 
105. 

Ohio  King  v.  Nichols,  16  Ohio  St.  80; 

Dawaon  v.  State,  38  Ohio  St.  i. 

Tennessee.  —  Lane  v.  Howell,  i  Lea  (Tenn.) 
275. 

r^jror.  —  Borden  v.  Houston,  2  Ten,  594; 
Swan  V.  State,  48  Tex,  lao;  Brown  v.  Sneed, 
77  Tex.  471. 

Virginia. '-Com,  v.  Holmes,  25  Gratt  <Va.) 

771. 

IVojhingttm.  —  Spokane  County  c  Allen,  9 
Wash.  229,  43  Am.  St.  Rep.  830. 

•abaeqaanUy  Impoaed  Saties  Xnst  Kot  Xateri- 
aOy  baraasa  Bisk  of  ■oraty.  —  Pybus  v.  Gibb,  6 
El.  ft  Bl.  902,  88  E.  C.  L.  902 ;  New  York  v. 
Ryan,  (Ct  App.)  3S  How.  Pr.  (N.  Y.)  408. 

1.  King  V.  Nichols,  16  Ohio  St  80. 

■•ton  of  Ottoa  OhangtA.— "  H.  after  an- official 
bond  has  been  signed,  the  nature  of  the  oflice 
be  changed  by  law,  the  bond  ceases  to  be 
obligatory.  In  such  a  case  the  office  is  no 
longer  the  same,  within  the  meaning  of  the 
bond."    Gautsen  v.  U.  S.,  97  U.  S.  sM- 

•abaataaatly  Impoaad  Batlea  Must  Ba  Oermaae 
to  OAee, —  White  v.  East  Saginaw,  43  Mich. 
267.  See  also  Penio  v.  State,  60  Miss.  949, 
distingui^ing  between  duties  differing  in  de- 
gree merdy  from  those  before  pertaining  to 
die  oflice  and  duties  not  pertinent  to  the  nature 
of  the  office  as  before  existing. 

8.  Statntai. —  Hubert  v.  Mendheim,  64  Cal. 
213;  Priet  V.  De  La  Montanya,  (Cal.  1869)  22 
Pae.  Rep.  171 ;  State  c  Davis,  96  Ind.  542 ;  State 
V.  Stevens,  103  Ind.  55.  53  Am.  Rep.  482; 
Mahaska  County  v.  Ingalls,  14  Iowa  170. 

In  Alabama  every  official  bend  is  obligatory 
on  the  principal  and  surety  thereon  for  the 
faithful  discharge  of  any  duties  which  may 
be  required  of  such  officer  by  any  law  passed 
subsequently  to  the  execution  of  such  bond, 
although  no  such  condition  is  expressed  therein. 
Alabama  Civ.  Code,  c.  83.  8  3087,  p.  882 ;  Nor- 
ton V.  Kumpe,  121  Ala.  446. 

S.  Llabla  for  Pre-existing  Batlei.  —  Gaussen  f. 
U.  S.,  97  U.  S.  584 ;  State  v.  Cheaney,  Mo. 
App.  258;  Monroe  County  v.  Clark,  9s  N.  Y. 
391.  ofKrming  25  Hun  (N.  Y.)  282 ;  Com.  v. 
Holmes,  25  Gratt  (Va.)  771. 

«.  MeisEaffUad.— Pyboa  I'.  Gibb,  6  El  & 
Bl.  90a,  88  E.  C.  U  90a.  criticised  in  Com. 
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Acts  or  Omissions  of  Other  Officers.  —  The  sureties  on  the  official 
bond  of  a  public  officer  are  not  exempt  from  liability  for  any  default  of  their 
principal  by  reason  of  the  fact  that  such  default  occurred  in  consequence  of 
the  act  or  omission  of  another  officer,  as  where  such  other  officer  neglected 
to  require  a  periodical  accounting  by  the  principal  in  the  bond  according  to 
law,  or  permitted  him  to  remain  in  office  after  knowledge  of  his  incompetency, 
dishonesty,  or  dereliction  of  duty,  instead  of  removing  him,  and  without 
informing  the  sureties  of  the  facts.*  The  principle  here  involved  is  that  the 
statutory  provisions  for  supervising  the  conduct  of  subordinate  public  officers 
are  solely  for  the  security  and  convenience  of  the  government,  and  form  no 
part  of  the  contract  of  the  sureties  on  the  official  bonds  of  such  officers.* 
Furthermore,  the  government  is  not  responsible  for  the  wrongful  conduct  of 
its  officers,  and  sureties  are  presumed  to  enter  on  their  contract  with  full 
knowledge  of  this  rule  of  law  and  to  consent  to  be  dealt  with  accordingly.* 
6.  Lialnlity  on  Bonds  of  Partioular  Offimrs.  —  Matters  concerning  the  liability 


Holmes,  35  Gratt.  (Va.)  771 ;  Monroe  Coanty 
V.  Clarke.  25  Hun  (N.  Y.)  285. 

1.  SnntiM  Not  DlioIuurg«d  by  Aeti  or  OminiouB 
of  Othor  OlBom  —  England.  —  Durham  v.  Fow- 
ler, »»  Q.  B.  D,  394:  Creighton  v.  Rankin,  7 
CI.  &  F.  3«S- 

Canada.  —  'Bxg.  v.  Pringle,  33  U.  C.  Q.  B. 
308. 

United  Slates.  —  U.  S.  v.  Vanzandt,  11 
Wheat.  (U.  S.)  184;  Dox  v.  Postmaater-Gen., 
I  Pet.  (U.  S.)  318;  U.  S.  V.  Boyd,  15  Pet.  (U. 
S.)  187;  U.  S.  V.  Buchanan,  8  How.  (U.  S.) 
83;  Jones  V.  U.  S.,  18  Wall  (U.  S.)  663; 
Ryan  v.  U.  S.,  19  Wall.  (U.  S.)  514;  Mio- 
tum  V.  U.  S.,  106  U.  S.  437;  Williams  p. 
Lymas,  88  Fed.  Rep.  337,  60  U.  S.  App.  35. 

Alabama.  —  Lewis  v.  Lee  County,  66  Ala. 
480. 

Arkansas.  —  B»  p.  Christian,  33  Ark.  641. 
Catiforma.  —  People  v.  Jenl^i.   17  Cal. 

500. 

Delaware.  —  Fiekerinff  v.  Day,  a  Del.  Ch. 

333- 

Illinois.  —  Coons  v.  People,  76  lU.  391  ;.Caw- 
ley  V.  People,  95  111.  349 ;  Stern  v.  People,  loa 
lU.  540. 

Iowa.  —  Boone  County  v.  Jones,  54  Iowa 
699,  37  Am.  Rep.  229. 

Kansas.  —  Manley  v.  Atchison,  9  Kan.  358. 

Kentucky.  —  Bonta  v.  Mercer  County  Ct.,  7 
Bush  (Ry.)  STfi;  unn.  v.  Tate,  89  Ky. 
587. 

lAmtsiana.  —  Mayor  v.  Blache,  6  La.  500; 
Duncan  v.  State,  7  La.  Ann.  377 ;  Natchitoehes 
r.  Redmond,  28  La.  Ann.  274;  Rochereau  v. 
Jones,  39  La.  Ann.  82 ;  School  Directors  v. 
Brown,  33  La.  Ann.  383  ;  State  v.  Powell,  40 
La.  Ann.  334,  8  Am.  St.  Rep.  522, 

Maine.  —  ReadfielH  v.  Shaver,  50  Me.  36, 
79  Am.  Dec.  593;  Farmington  v.  Stanley,  60 
M*.  473- 

Maryland.  —  Freaner  v.  Yingling,  37  Md. 
491 ;  Frownfelter  v.  State,  66  Md.  80. 

Massachusetts.  —  Amherst  Bank  v.  Root,  2 
Met.  (Mass.)  522. 

Michigan.  —  Detroit  v.  Weber,  36  Mich.  284 ; 
Boardman  Tp.  v.  Flare.  7©  Mich.  372. 

Minnesota.  —  Waseca  County  v,  Sheehan,  4* 
Minn.  57. 

Nebraska.  —  Bush  v.  Johnson  County,  48 
Neb.  I,  $8  Am.  St.  Rep.  673* 
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New  York.  —  Looney  v.  Hughes,  36  N.  Y. 
514;  Monro:  County  v.  Otis,  62  N.  Y.  89; 
People  V.  Russell,  4  Wend.  (N.  Y.)  570,  over- 
ruling People  V.  Jansen,  7  Johns.  (N.  Y.)  332, 

5  Am.  Dec.  275 ;  Richmond  County  v.  Wandel, 

6  Lans.  (N.  Y.)  33.  See  also  Chenango  Coun^ 
V.  Birdsall,  4  Wend.  (N.  Y.)  453. 

OAm.  — Goodin  v.  State,  18  Ohio  6. 

Pennsylvania.  —  Com.  v.  Wolbert,  6  Binii. 
(Pa.)  292,  6  Am.  Dec  453;  Bower  v.  Washing- 
ton County,  25  Pa.  St  69 ;  Wylie  v.  Galla^er, 
46  Pa.  St.  205. 

South  Carolina.  —  Charleston  v.  Pateraon,  s 
Bailey  L.  (S.  Car.)  i6s. 

Tetiinesste.  —  Anderaon  Connty  v.  Haya,  99 
Tenn.  542. 

Texas.  —  Britton  v.  Ft.  Worth,  78  Tex.  337 ; 
Hallettsville  v.  Long,  11  Tex.  Civ.  App.  180. 
Vermont.  —  State  v.  Bates,  36  Vt.  387* 
Virginia. —  Smith  v.  Com.,  35  Gratt.  (Va.) 

780. 

Wisconsin. — Jefferson  County  v.  Jones,  19 
Wis.  51 ;  Kewaunee  County  v.  Knipfer,  37 
Wis.  496. 

In  U.  S.  Kirkpatrick.  9  Wheat.  (U.  S.)  720, 
it  was  held  that  where  the  laws  reqidrr 
quarterly  or  other  periodical  accounts  and 
settlements,  a  mere  omission  to  bring  a  suit 
on  the  neglect  of  the  officer  or  agent  to  accotmt* 
would  not  discharge  his  sureties. 

In  Crawn  v.  Com.,  84  Va.  282,  10  Am.  St. 
Rep.  839,  it  was  held  that  a  failure  to  require 
a  coun^  treasurer  to  make  prompt  settlement 
did  not  discharge  Us  sureties. 

In  Wilson  v.  Glover,  3  Pa.  St.  404,  it  was 
held  that  an  agreement  by  county  commia- 
sioners  without  authority  of  law  to  discharge 
a  surety  of  a  tax  collector,  and  accept  another 
in  his  place,  does  not  in  fact  discbarge  him 
until  the  agreement  has  been  performed,  and 
the  substituted  surety  has  given  a  bond,  for 
the  new  security  must  be  such  a  one  as  would 
have  been  a  good  original  security. 

The  Oaseral  Sula  is  that  the  sureties  on  the 
official  bond  of  a  public  officer  can  make  no  de- 
fense to  an  action  on  the  bond  that  could  not 
be  made  by  their  principal.    Boone  County  c 
Jones,  54  Iowa  699,  37  Am.  Rep.  329. 
2,  Stern  v.  People.  102  111.  540. 
S.  QoTammant  Not  Bssponilble  for  Ooadnet  ai 
Ofiom.—  Hart  V.  U.  S.,  95  U.  S.  316. 
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of  sureties  upon  the  bonds  of  particular  officials  are  treated  elsewhere  in  this 
work  under  the  various  titles  referred  to  in  the  notes.  ^ 


SURETY  TO  KSSF  THB  FSAGS.  —  See  the  title  Bail  and  RECOGNIZANCE, 
vol.  3,  p.  729. 

SUKFACB.  —  See  note  2. 

8UB7ACS  WATEB.  (See  also  the  title  WATERS  AND  WATERCOURSES.)  — 
See  note  3. 


1.  See  the  titles  Clerks  or  Courts,  vol.  6, 
p.  141 ;  Justices  of  the  Peace,  vol.  18,  p.  48 ; 
NoTAKY  Public,  vol.  31,  p.  552;  Sheriffs  and 
CoMSTASLES,  vol.  2$,  p.  yai'.  Taxation  —  Col- 
ItctuM — Liability  of  Suretiet  on  Bond  of  Cot- 
Uetor,  post.  See  also  generally  the  title  Public 
Officers,  vol.  33,  p.  314. 

8.  SaifiM.  —  The  mtrftme  of  land  has  been 
held  to  mean  that  part  of  the  land  which  is 
capable  of  being  used  for  agricultural  purposes. 
Murray  v.  Allred,  100  Tenn.  'no.  See  also  Mid- 
Und  R.  Co.  V.  Checkley.  L.  R.  4  £q.  19;  Hext 
V.  Gill,  L.  R.  7  Ch.  699;  At^.-Gen.  v.  Tomline, 
5  Ch.  D.  750. 

ArtifldAl  >arflMe.— Under  the  Ohio  statute 
providing  that  the  owner  of  a  city  lot  should  be 
liable  for  damages  occasioned  to  buildings  on 
adjoining  tots  by  excavations  of  more  than  nine 
feet  below  the  surface  of  the  adjoining  lots,  it 
was  held  that  the  word  Burfaoe  was  to  be  un- 
derstood as  designating  the  actual  existing 
«u*/afle,  whether  the  natural  amrtaoe  or  the 
result  of  filling  or  grading.  BurUiardt  v.  Han- 
ley,  23  Ohio  St.  558.  See  the  title  Lateral  and 
Subjacent  Support,  vol.  18,  p.  547. 

BorfMe  Bighti— Mining.  (See  also  the  title 
Mines  and  Miming  Claims,  vol.  20,  p.  722.)  — 
In  Keweenaw  Assoc.  v.  Friedrich,  113  Mich. 
442,  in  a  bill  for  the  specific  performance  of  a 
contract  for  the  sale  of  the  "  surface  rights  " 
to  certain  land,  a  decree  was  re^ued,  on  the 
ground  that  the  minds  of  the  parties  had  not 
met  upon  the  meaning  of  the  term  "  surface 
rights."  The  court  said :  "  If  the  term  '  «ur- 
face  rights '  has  a  definite  meaning,  as  used  in 
this  i^eement,  it  must  be  a  right  to  a  fee  in 
the  lands,  subject  to  a  reservation  of  the  min- 
erals in  the  grantor."  Such  a  sale  would  carry 
no  right  to  enter  and  explore  for  minerals  at 
all  times.  , 

AaU«mit  •■iiptrt.   (See  also  the  title  Latekal 

AKD  SUBJACBHT  SUPPORT,  TOl.  l8,  p.  SS5       *f<t  ) 

—  In  Yandcs  v.  Wright,  66  Ind.  319,  32  Am. 
Rep.  114,  discussing  the  right  which  a  surface 
proprietor  has  to  the  support  of  the  surface 
from  the  owners  of  lower  strata  in  the  same 
land,  it  was  said :  "  The  word  surface,  as  used 
in  the  books,  means  not  merely  the  geometrical 
superficies  without  thickness,  but  includes  what- 
ever earth,  soil,  or  land  lies  above  and  snper- 
ineombent  on  the  mine.  Surface,  therefore, 
inchides  the  appellee's  mine  which  lies  above 
the  appellants'  mine  and  below  the  top  sur- 
face, which  still  may  remain  undisttubed  and 
uninjured  in  the  original  grantor." 

The  extent  of  the  right  of  snbjacent  support 
is  that  enough  minerals  must  be  left  in  their 
place  under  the  land  to  support  the  swrface  in 
its  natural  state.  Marvin  v.  Brewster  Iron  Min. 
Co.,  5S  N.  y.  ss6.  14  Am.  Rep.  3»a, 
'  8.  SuhOi  WatW.  — In  Gray  v,  MeWnfianiB, 

87  C,  *rf  35 


98  Cal.  163,  it  was  said :  "  Surface  water  it 
usually  defined  to  be  such  as  falls  from  the 
clouds  in  the  form  of  rain  or  snow,  or  rises  to 
the  surface  in  mnings." 

In  Crawford  v.  Rambo,  44  Ohio  St.  38a,  it 
was  said :  "  Surface  toater  is  that  which  is 
diffused  over  the  surface  of  the  ground,  derived 
from  falling  raiati  and  melting  snows,  and  con- 
tinues to  be  such  until  it  reaches  some  well- 
defined  channel  in  which  it  is  accustomed  to, 
and  does,  flow  with  other  waters,  whether  de- 
rived from  the  surface  or  springs;  and  it  then 
becomes  the  ranning  water  of  a  stream,  and 
ceases  to  be  surface  water."  See  also  Case 
V.  Hoffman,  84  Wis.  444;  Hojrt  v.  Hudson,  27 
Wis.  656. 

Hood  Water  from  River, —  In  O'Connell  v. 
East  Tetinessee,  etc.,  R.  Co.,  87  Ga.  247,  it  was 
said :  "  It  is  contended  by  defendant's  counsel 
that  the  overflow  from  a  river  in  time  of  flood 
or  freshet  is  surface  wa$er,  against  which,  by 
the  common  law.  a  man  may  protect  himself 
without  regard  to  the  consequences  to  Us 
neighbor.  *  *  *  If  the  flood  water  becomes 
severed  from  the  main  current,  or  leaves  the 
stream  never  to  return,  and  spreads  out  over 
the  lower  ground,  it  has  become  surface 
xcater.  But  if  it  forms  a  continuous  body  with 
the  water  flowing  in  the  ordinary  channel,  or  if 
it  departs  from  such  channel  animo  revertendi, 
presently  to  return,  as  hx  the  recession  of  the 
waters,  it  is'  to  be  regarded  as  still  a  part  of 
the  river." 

Accordingly,  overflowed  waters  from  a  river 
in  time  of  flood  have  been  held  to  be  surface 
water  in  a  number  of  cases.  Taylor  v.  Fickas, 
64  Ind.  167 ;  Cario,  etc.,  R.  Co.  v.  Stevens,  73 
Ind.  278;  Shelbyville.  etc.,  Turnpike  Co.  v. 
Green.  99  Ind.  205 ;  McCormick  v,  Kanaas  Gty, 
etCn  Co..  57  Mo.  433 ;  Shane  v.  Kansas  Gty, 
etc.,  R.  Co.,  71  Mo.  237:  Abbott  v.  Kansas 
City,  etc  R-  Co.,  83  Mo.  271,  20  Am.  ft  Eng. 
R.  Cas.  108. 

In  the  majority  of  eases,  however,  it  is  held 
that  the  flood  waters  of  a  river  are  not  aurfaee 
waters. 

England.  —  Briscoe  v.  Drought,  11  Ir.  C.  L. 
250 ;  Rex  V.  Trafford,  1  B.  &  Ad.  874.  so  E.  C. 
L.  498;  Menzies  v.  Breadalbane,  3  BHgh  N.  S. 
414 ;  Lawrence  v.  Great  Northern  R.  d.,  16  Q. 
B.  643,  71  E-  C.  L.  643' 

Connecticut.  —  Oillett  v.  Johnson,  30  Conn. 
tSo. 

lomt.  —  Sullens  v.  Chicago,  etc.,  R.  Co.,  74 
Iowa  659;  Moore  v.  Chicago,  etc.,  R.  Co.,  75 
Iowa  363. 

Massachusetts.  —  Macomber  v.  Godfrey,  108 
Mass.  219. 

Mtnntiota,  —  Rau  v.  Minnesota  Valley  R.  Co., 
13  Minn.  44a;  Byrne  v.  Minneapolis,  etc.,  R. 
Co.,  38  MiQD.  9i«.  8  Am.  St  Rep.  668. 
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SVBFAGIHa.  — See  note  i. 

BUBOSOHS.  —  See  the  title  Physicians  and  Surgeons,  vol.  22,  p.  778. 
SITBQEAT.    (See  also  the  title  PHYSICIANS  AND  SURGEONS,  vol.  22, 
p.  778.)  —  See  note  2. 

SUBHAHK  —  See  the  title  Name,  vol.  21,  p.  305. 

SUBPLVS.  —  '*  Surplus"  is  defined  as  that  which  is  left  from  a  fund  which 
has  been  appropriated  for  a  particular  purpose;  the  overplus;  the  residue.' 


Mitsissippi.  —  Mississippi,  etc.,  R.  Co.  v: 
Archibald,  67  Miss.  38,  41  Am.  St  Eng.  R.  Cas.  4. 

Missouri,  —  Joaes  v.  Hannovau,  55  Mo.  462. 

New  KorA.  —  Wallace  V.  Drew.  59  Barb.  (N. 
Y.)  4x3. 

Ohio,  —  Crawford  v.  Rambo,  44  Ohio  St.  379. 

Oregon  West  v.  Taylor,  16  Oregon  165. 

Tennessee.  —  Carriger  v.  East  Tennessee,  etc, 
R.  Co.,  7  Lea  (Tenn.)  388. 

Virginia.  —  Biirwdl  V.  Hobaon,  ts  Gratt. 
(Va.)  3". 

1.  Bax&dBg,  in  a  cootract  for  the  construc- 
tion of  a  raUroad,  has  been  held  not  to  include 
filling  in  between  the  ties  or  raising  the  road- 
bed. Snell  V.  Cottingham,  7a  Dl.  i6a.  See  also 
Western  Union  R.  Co.  v.  Smith,  75  lU.  496. 

S.  Baxgtrj.  —  In  Hewitt  v.  Charier,  t6  Pick. 
(Mass.)  353.  it  was  held  that  a  person  who 
practices  bonesetting  and  reducing  sprains, 
swellings,  and  contraction  of  the  sinews  by 
friction  and  fomentation,  but  no  other  branch 
of  the  healing  art,  was  a  person  practicing 
aurgery,  within  the  meaning  of  Stat.  Mass. 
1818,  c.  113,  S  I,  which  provided  that  no  person 
practicing  physic  or  tmrgery  ahould  be  entitled 
to  the  benefit  of  law  for  the  recovery  of  his  fees 
unless  he  should  have  been  licensed  by  the 
Massachusetts  Medical  Society  or  graduated  a 
doctor  in  medicine  in  Harvard  University.  See 
also  Bragg  v.  State,  134  Ala.  165. 

t,  iuplni.— Ellis  County  v.  Thompson,  95 
Tex.  aa,  citing  Bout.  L.  Diet.  See  also  Pijge 
V.  Leapingwell,  18  Ves.  Jr.  466;  Sute  v. 
Parker,  34  N.  J.  L.  479 ;  People  v.  Tax,  etc, 
Com'rs,  76  N.  Y.  74. 

Afionmnlatod  Bnrploa.  —  See  Accowtjlatkd 
Surplus  (of  a  Cobposation),  vol.  i,  p.  481,  and 
see  State  v.  Bank  of  Commerce,  95  Tenn.  341. 

Soiplns  AmttM.  —  In  In  re  New  Transvaal 
Co.,  (1896)  a  Ch.  750,  it  was  held  that  the  term 
"  surpitM  assets  "  when  used  in  articles  of  as- 
sociation providing  for  distribution  amoi^  the 
aharefaolders  on  winding  up,  had  no  such  recog- 
nized technical  meaning  that  a  court  was  bound 
to  construe  it  as  referring  to  the  assets  after 
providing  only  for  debts,  liabilities,  and  coats, 
without  recouping  paid-up  capital. 

Oorpmtlou.  —  When  applied  to  corporations 
«M^«w  includes  the  entire  aurplus  or  assets 
over  the  Habilitiei.  Leather  Manafactnrers  Nat. 
Bank  v.  Treat,  116  Fed.  Rep.  774, 

Exempt  Fropartf. —  In  determining  for  pur- 
poses of  taxation  the  mnylus  of  a  person's 
ratable  personal  estate  over  and  above  his 
actual  indebtedness,  it  has  been  held  that  ex- 
empt shares  in  a  corporation  should  not  be  in- 
cluded. Hall  o.  Bain,  18  R.  I.  413.  See  also  the 
title  Taxation  (Cobpobate),  fost. 

InraiMMW.— In  speaking  of  the  mtrplvm  of 
a  mutual  Inanrance  company,  the  court  said: 
"  In  a  sense,  all  the  funds  in  the  posseiidon  of 
9  invtlial  inflnrance  eoR||>»n7,  pT^  (l|)d  above 


its  immediate  and  present  liabilities,  may  be  re- 
garded as  surptiM.  •  •  *  The  word  «urptu«, 
like  the  word  '  liabilities,'  has  acquired  a  special 
meaning  in  this  branch  of  the  insurance  bustnesa. 
*  *  *  As  applied  in  that  class  of  insurance, 
the  liabilities  of  a  company  do  not  represent  the 
full  amount  of  ouUtanding  policies.  So  the 
word  eurplua  is  used  to  designate  the  amount 
of  funds  in  the  hands  of  the  company  after 
deducting  its  liabilities,  as  ascertained  by  cer- 
tain rules  adopted  by  the  insurance  department 
for  determining  the  value  of  each  risk.  Obvi- 
ously, the  word  «urptua  was  not  used  in  the 
defendant's  charter  or  policy  to  designate  the 
amount  of  money  in  the  company's  hands  which 
was  to  be  distributed  among  its  policy  holders, 
but  to  represent  the  amount  which  should  re- 
main after  certain  calculated  liabilities  were 
deducted."  Greeff  V.  Equitable  L.  Assnr.  Soe., 
160  N.  Y.  33. 

Where  an  insurance  company  .was  subject  to 
be  taxed  on  its  capital  and  accumulated  m*r- 
frttcs,  the  court  said :  "  The  term  «tU7>liM,  as 
applied  to  an  insurance  company,  is  the  fund  it 
has  in  excess  of  its  capital  stock  after  payment 
of  its  debts."    State  v.  Parker,  34  N.  J.  L.  48a. 

Sams  —  BOTplus  Earniagt.  —  In  People  v.  Tax, 
etc.,  Com'rs,  76  N.  Y.  74,  it  was  said :  "  Sur- 
plus earnings  is  an  amount  owned  by  the  com- 
pany over  and  above  the  capital  and  actnal 
liabilities." 

temt  — BiQMt  iMtlnMrny.  —  In  Fry  v.  Provi- 
dent Sav.  L.  AsBur.  Soc..  (Tenn.  Ch.  1896)  38 
S.  W.  Rep.  ia6,  expert  testimony  was  held  to 
be  admissible  to  the  effect  that  the  term 
surpltM,  as, applied  to  life  insurance,  means  a 
sum  of  money  or  assets  which  has  been  ac- 
cumulated over  and  above  all  debts  and  liabili- 
ties of  any  and  all  kinds  whatsoever. 

Serplnt  rroossda.  —  A  statute  provided  that 
after  a  railroad  should  be  completed,  e<inlpped, 
and  in  operation,  it  should  be  required  to  pqr 
into  the  treasury  of  the  state  the  aurplus  pro- 
ee^  of  all  land  sales.  It  was  held  that  only 
so  much  of  such  proceeds  was  to  be  paid  to  the 
state  as  remained  after  deducting  the  amount 
of  all  expenses  and  obligations  lawfully  incurred 
by  the  corporation  in  completing,  equipoing,  and 
putting  in  operation  its  railroad.  Hannibal, 
etc,  R.  Co.  V.  Bartlett,  12.1  Mass.  m; 

Wins.  —  A  testator  bequeathed  all  his  per- 
sonalty to  his  wife,  "  having  full  confidence  that 
she  will  leave  the  surplus  to  be  divided  at  her 
decease  justly  amongst  my  children."  It  was 
held  that  surplus  in  this  devise  meant  what 
was  left  of  the  personal  estate  unconsumed  or 
undisposed  of  by  the  widow  in  her  lifetime,  and 
not  the  balance  left  after  the  payment  of  the 
debts  of  the  testator.  Matter  of  Peanod^  so 
Pa.  St.  a68. 

But  in  Coate's  Appeal,  3  Pa.  St.  137.  upon  the 
con^tqtctioq  of  a  ffimilar  clause  in  a  will,  it  waf 
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SUBPLUSAQB.  (See  also  the  title  Surplusage,  Irrelevant  or  Redun- 
dant Matter,  21  Encyc.  of  Pl.  and  Pr.  223.)  —  Surplusage  is  defined  as 
matter  which  is  not  necessarily  relevant  to  the  case  and  which  may  be  rejected.* 

SUKPLUS  KOHET.  — See  the  titles  EXECUTORS  and  Administrators, 
vol.  II,  p,  720;  Foreclosure  of  Mortgages,  vol.  13,  p.  776;  Judicial 
Sales,  vol.  17,  p.  948;  Sheriffs'  Sales,,  vol.  25,  p.  737. 


held  that  the  word  surplus  referred  to  the 
amount  of  money  or  personal  estate  which  re- 
mained after  the  debts,  funeral  expenses,  and 
legacies  were  paid,  and  hence  that  the  sum  to 
be  divided  was  ascertained  at  the  testator's 
death. 

Bmb*  —  Panonalor  S«al  Propwty.  —  The  fact 
that  the  word  surplus  has  a  more  appropriate 
application  to  personal  proper^  or  money  than 
to  realty  lias  been  held  not  to  be  decisive 


against  construing  it  to  include  real  estate  alto. 
Lamb  v.  Lamb,  131  N.  Y.  as;.  See  alao  Chand- 
ler's Appeal,  34  Wis.  505. 

1.  Sor^Dsage.  —  Aduns  v.  Capital  State  Bank, 
74  Miss.  307. 

"  The  term  surplusage,  in  pleading,  compre- 
hends whatever  may  be  stricken  from  the  record 
witlhout  destroying  the  plaintiff's  r^ht  of  ac- 
tion."  State  Bank  v.  Dent,  la  Ala.  190.  See 
also  State  v.  Watson,  141  Mo.  341. 
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Bv  Lawrence  W.  Whitney. 


L  Sttbfbise  in  Equity,  548. 

1.  Nature  and  Relations  of  Subject^  548. 

3.  Rescission^  549. 

3.  Specific  Performance^  549. 

4.  Relief  Against  ForfeitureSy  549. 

n.  SmnuBE  IT  Pbactige,  549. 

I  SiTKPXlSE  IR  Eqttitt  —  1.  Nature  and  Eelatioiu  of  Subject  —  Surprise  is 
sometimes  classed  as  a  ground  of  relief  against  contracts  in  equity.  But  to 
justify  equity  in  interposing,  the  surprise  must  be  accompanied  with  fraud  and 
circumvention,  or  there  must  have  been  some  influence  or  mismanagement  to 
mislead  the  party  asking  relief,  or  at  least  the  circumstances  must  demonstrate 
that  he  had  no  opportunity  to  use  suitable  deliberation.^  The  more  correct 
view  seems  to  be  that  surprise  is  but  evidence  from  which  a  court  may  con- 
clude that  the  element  of  consent  is  wanting  in  a  contract  through  mistake,* 
or  that  the  consent  was  not  free  because  of  the  presence  of  fraud,  undue 
influence,  or  the  like  vitiating  element,  and  may  therefore  be  warranted  in  its 
discretion  in  declaring  the  apparent  contract  rescinded.*  The  term  "  surprise  " 
has,  indeed,  no  technical  legal  meaning,  and  it  has  been  said  that  the  ordinary 
meanings,  namely,  "the  act  of  taking  unawares,  the  state  of  being  taken 


1.  Bnrprige  aa  Oroond  of  Equitable  Belief, — 

I  Story's  Eq.  Jur.,  5  251  ;  McRae  v.  Malloy,  93 
N.  Car.  163. 

In  the  circumstances  mentioned  last  —  no 
opportunity  to  use  suitable  deliberation  —  undue 
inBuence  or  advantage  taken  must  appear  on 
the  other  side.    Sec  cases  cited  infra. 

In  Bath's  Case,  3  Ch.  Cas.  115,  Lord  Somen 
uid  that  surprise  accompanied  with  fraud  and 
circumvention  may  be  a  good  ground  to  set 
aside  a  deed  in  equity,  "  but  any  other  surprise 
never  was  and  I  hope  never  will  be."  To  the 
same  effect  were  the  remarks  of  Baron  Fowel 
(p.  56)  and  Trcby,  C.  J.  (p.  74).  in  the  same 
case. 

The  view  that  mere  surprise  is  insuflicient 
ground  for  rescission  unless  fraud,  mistake,  or 
ill^ality  is  present  was  taken  in  Graham  v. 
Pancoast,  30  Pa.  St.  89;  Lynch's  Appeal,  97 

Pa.  St.  349. 

In  Evans  v.  Llewellin,  i  Cox  Ch.  333,  3  Bro. 
C.  C.  159,  a  bill  was  filed  to  set  aside  certain 
deeds  as  having  been  obtained  "  by  fraud 
and  imposition."  No  actual  fraud  was  shown, 
hut  it  appeared  that  the  plaintiff,  an  un- 
educated man,  was  induced  for  a  grossly  in- 
adequate consideration  to  deed  away  rights 
(of  wllich  he  had  no  knowledge  until  negotia- 
tions were  begun  for  the  deed)  in  certain  prop- 
erty without  consulting  his  friends,  and  under 
moral  pressure  by  the  defendant,  who  reminded 
him  of  past  favors.  Lord  Kenyon  laid  great 
stress  on  the  position  of  the  parties,  and  set 
aside  the  deed  as  "  improvidently  obtained  "  and 
because  the  plaintiff  "  was  taken  by  sui^se ;  he 


bad  not  sufficient  time  to  act  with  caution ;  and 
therefore,  though  there  was  no  actual  fraud,  it 
is  something  like  fraud,  for  an  undue  advantage 
was  taken  of  his  situation." 

This  case,  which  is  the  leading  authority  on 
surprise,  was  approved  in  Curson  v.  Belworthy, 
3  H.  L.  Cas.  743  (Lord  Sugden  ohiier)  ;  Baker 
V.  Monk,  4  De  G.  J.  &  S.  393 ;  Fry  v.  Lane,  40 
Ch.  D.  3*'. 

8.  Sor^lM  but  ETldenoe  of  Wut  of  Coaieat.  — 

See  titles  Mistake,  voL  20,  p.  809;  Rescis- 
sion, Cancbllatioh,  aro  Refokmatiok,  voL  34, 

p.  618. 

All  cases  of  cancellation  or  rescission  for 
surprise  have  been  said  to  partake  rather  of  the 
nature  of  mistake  than  of  fraud.  See  title 
Fraud  and  Deceit,  toI.  14,  pp.  94,  95. 

8.  Pollock  on  Contracts  (4th  Am.  ed.)  590 
seq. 

The  same  author  says  (p.  592)  :  "  It  seems 
to  follow  that  what  is  recorded  in  such  a  case 
as  Evans  v.  Llewellin,  i  Cox  Ch.  333,  3  Bro, 
C.  C.  159,  is  not  an  enunciation  of  law,  bat  an 
inference  of  fact." 

It  must  be  remembered  that  cases  of  rescis- 
sion are  always  addressed  to  the  discretion  of 
the  court.  See  the  title  Rescissiok,  etc.,  vol. 
34,  p.  610.  And  that  in  such  a  case  fraud  does 
not  mean  deceit  or  circumvention,  but  an  uncon- 
scientious use  of  the  power  arismg  out  of  cir- 
cumstances, such  as  weakness  on  the  one  side 
and  advant^e  taken  thereof  on  the  other. 
Aylesford  v.  Morris,  L.  R.  8  Ch.  490.  See  also 
the  title  Fraud  and  Decxit,  toL  14.  pp.  30, 

31. 
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unawares,  sudden  confusion  or  perplexity/'  sufficiently  esqplain  its  sense  in 
equity.' 

2.  BesoissioiL  —  It  will  be  seen  from  the  above  discussion  that  rescission  on 
the  ground  of  surprise  is  properly  included  under  accident^  catching  bargains, 
fraud,  mistake,  undue  influence,  and  other  like  subjects  of  equitable  jurispru- 
dence.* But  instances  wherein  this  element  has  been  conspicuously  promi- 
nent are  collected  in  the  notes.' 

3.  Specific  Perfbrmanoe.  —  A  court  of  equity  will  exercise  its  discretion  in 
decreeing  specific  performance  where  the  party  seeking  the  decree  has  obtained 
by  surprise  an  unconscionable  bargain,  or  where  the  other  party  appears  to 
have  entered  into  the  contract  rashly  and  improvidently  and  the  consideration 
is  grossly  inadequate.^  The  remedies  by  specific  performance  and  rescission 
are  not  reciprocal,  and  though  relief  to  one  party  by  specific  performance  may 
be  denied,  rescission  may  be  granted  at  the  suit  of  the  other.* 

4.  Belief  against  ForfiBitiires. —  On  the  ground  of  surprise  or  accident  *  relief 
against  forfeitures  may  be  decreed  in  equity,' 

n.  SVBPXIU  nr  Pkaotxcx.  —  In  practice,  a  judgment,  verdict,  or  order  may 
be  set  aside  on  the  ground  of  surprise,  if  the  court  thinks  that  substantial 
injustice  has  been  done.*   Surprise  in  this  connection  is  said  to  denote  an 


LSnrpriMlMMd. —  i  Story's  Eq.  Jur.,  S  im. 
note,  quoting  Johnson's  Diet.  See  also  Davis 
v.  Steuben  School  Tp.,  19  Ind.  App.  706;  Pol- 
lock on  Contracts  (4th  Am.  ed.')  591. 

Surprise  "  is  a  word  of  general  signification, 
so  general  and  so  uncertain  that  it  is  impossible 
to  fix  it;  a  man  is  surprised  in  every  rash  and 
indiscreet  action,  or  whatsoever  is  not  done  with 
so  much  judgment  and  consideration  as  it  ought 
to  be."  Lord  Somers  in  Batii's  Case,  3  Qi.  Cas. 
"4- 

t.  Grounds  of  Bqnitabia  Bdlaf.  —  See  titles 

Accident  (im  Equity),  vol.  i,  p.  277;  Catch- 
IKG  Bargain,  vol.  5,  p.  764;  Fraud  and  De- 
ceit, vol.  14,  p.  12,  especially  pp.  20,  94 ; 
Mistake,  vol.  20,  p.  805 ;  Undue  Influence. 

As  to  the  Kuinsr  of  Equitable  Belief  and  the 
limits  of  equitable  discretion,  see  the  title  Rb- 
scissioH.  Cahceixation,  akd  Reformation,  vol. 
U,  p.  604. 

8.  Besdasion  ftr  torprise  —  Circumstances 
Showing  Constructive  Fraud.  —  Evans  v.  Llewel- 
lin,  I  Cox  Ch.  333,  a  Bro.  C.  C,  150;  Willan  v. 
Willao,  16  Ves.  Jr.  84;  Reese  v.  Wyman,  9  Ga. 
430;  Bailey  v.  Jones,  14  Ga.  384;  Newman  v. 
Claflin  Co.,  107  Ga.  89;  Jordan  v.  Stevens,  $1 
Me.  78,  81  Am.  Dee.  556:  Coffman  v.  Lookout 
Bank.  5  Lea  (Tenn.)  333.  40  Am.  Rep.  31.  See 
also  the  titles  Constkuctive  Frauds,  vol.  7,  p. 
3;  Fraud  and  Deceit,  vol.  14,  pp.  20,  21,  94; 
Rescission,  vol.  34,  p.  613  et  seq. 

A  mistake  of  law  accompanied  by  surprise, 
which  renders  the  enforcement  of  the  contract 
inequitable  (which  is  nothing  after  all  but 
fraud),  will  justify  a  decree  for  its  rescission 
and  cancellation.  Willan  v.  Willan,  16  Ves. 
Jr.  84;  I  Story's  Eq.  Jur.,  I  134. 

And  see  Carley  v.  Lewis,  24  Ind.  23,  where, 
however,  the  cancellation  seems  to  have  been 
only  on  payment  of  the  instrument,  and  not  of 
the  character  in  view  here. 

Vie  of  nadne  Pertoasioa  or  Inflnenea.  — 
Wheeler  v.  Smith.  9  How.  (U.  S.)  55 ;  Gibbs 
V.  New  York  L.  Ins.,  etc.,  Co.,  (Supm.  Ct. 
Spec.  T.)  14  Abb.  N.  Cas.  (N.  Y.)  i.  See  also 
tide  Uhdus  IiirLuiMCE. 


Improvldsnee  and  Abeeaee  of  blfpendaMt  AA- 

Tloe.  —  Miller  v.  Simonds,  73  Mo.  669;  Gibt» 
V,  New  York  L.  Ins.,  etc.,  Co..  (Supm.  Ct 
Spec.  T.)  14  Abb.  N.  Cas.  (N.  Y.)  i. 

4.  I^eolflc  Perfionnanee  of  Tsioted  Contraots 
BefDsad.  —  Twining  v.  Morrice,  2  Bro.  C.  C 
336;  Townshend  v.  Stangroom,  6  Ves.  Jr.  333; 
Mortlock  V.  Builer,  10  Ves.  Jr.  305;  Bowen  v. 
Waters,  3  Paine  (U.  S.)  i.  See  also  the  titles 
Fraud  and  Deceit,  vol.  14,  p.  95 ;  Specific  Per- 

FORUANCB,  vol.  26,   pp.  22,  45.  68,  69. 

5.  See  the  title  Rbscissior.  etc,  voL  24,  p. 
612. 

Bpeoiflo  Performanoe  Is  Often  Benied  wbere 
the  court  would  not  under  the  circumstances 
decree  rescission.  Bowen  v.  Waters,  2  Paine 
(U.  S.)  i;  Graham  v.  Fancoast,  30  Pa.  St.  89; 
Lynch's  Appeal,  97  Pa.  St.  349. 

6.  That  "  accident "  and  "  surprise "  are 
often  synonymous,  see  infra,  this  title,  Sur- 
prise  in  Practice,  and  the  title  AccideHT  (iH 
Equity),  vol.  i,  p.  278. 

7.  Belief  Against  Forfeitaree.  —  Eaton  v.  Lyon, 
3  Ves.  Jr.  690;  HiU  v.  Barclay,  18  Ves.  Jr. 
56 ;  Bamford  v.  Creasy,  3  Giff.  675  ;  Barrow  v. 
Isaacs,  (1891)  I  Q.  B.  425.  See  also  the  title 
Accident  (in  Equity),  vol.  i,  p.  379. 

8.  See  in  this  work  the  title  Judgments,  vol. 
17)  p.  831.  See  also  in  the  Encyclopedia  qf 
Pleading  and  Practice  the  following  titles: 
Decrees,  vol.  s.  p.  1012;  Defaults,  vol.  6,  p. 
166;  New  Trial,  vol.  14,  p.  722,  839;  Open- 
ing, Auendinc,  and  Vacating  Judgments,  vol. 
15.  PP-  234,  245;  Orders,  vol.  15,  pp.  324,  354. 

Continxiaaoe  Oraotad  for  Snrpriee.  —  See  title 
Continuances,  4  Encyc.  Pu  and  Pr.  863. 

As  to  EqniUble  Relief  Against  Jadgmeats  on 
the  ground  of  surprise,  see  in  this  work  the  title 
Injunctions,  vol.  16,  p.  374  et  seq..  especially 
p.  385.  See  also  the  title  Bills  to  Impeach 
Decrees,  etc.,  3  Encyc.  Pl.  and  Pr,  608. 

Equity  may  also  grant  a  new  trial,  but  never 
where  the  matter  claimed  to  constitute  surprise 
was  known  in  time  to  have  obtained  redress  by 
applying  for  a  new  trial  in  a  court  of  law 
Harrison  v.  Harrison,  i  Litt.  (Ky.)  137. 
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unforeseen  disappointment  in  some  reasonable  expectation  against  which 
ordinary  prudence  would  not  have  afforded  protection.^ 

SUfiREBXTTTSB.  —  The  surrebutter  is  the  plaintiff's  answer  of  fact  to  the 
defendant's  rebutter.' 

SUBBEJOIHDSR.  —  The  surrejoinder  is  the  plaintiff's  answer  of  fact  to  the 

defendant's  rejoinder.' 

STJRBEHDEB.  —  To  surrender  means  to  cancel  or  yield  up.*  A  surrender  is 
the  yielding  up  of  an  estate  for  life  or  years  to  him  who  has  the  immediate  estate 
in  reversion  or  remainder,  wherein  the  estate  for  life  or  years  may  drown  by 
mutual  agreement  * ' 

1.  BarpriH  in  Fxaetlo*  Defined.  —  Sheftall  v. 
Clay.  R.  M.  Cbarlt  (Ga.)  7;  Peers  v.  Davis, 
29  Mo.  184 ;  Fretwell  v,  Laffoon,  77  Mo.  a6 ; 
Patrick  v.  BoonvtUe  Gas  Light  Co.,  17  Mo.  App. 
462.  See  also  Gidionsen  v.  Union  Depot  R. 
Co.,  129  Mo.  401. 

Aoeideiit  and  Sorinise,  though  not  strictly 
synonymous,  have  been  said  to  be  the  same  10 
legal  practice.  McGuire  v.  Drew,  83  Gal.  225 ; 
Zitnmerer  v.  Fremont  Nat.  Bank,  59  Neb.  661. 
And  see  the  title  AccinxNT  (ih  Equity),  vol.  i, 
p.  278. 

S.  Bombtttto  —  See  the  title  Rbjoindbks 

AND  Subsequent  Pi-eadincs,  18  Encyc.  of  Pl. 
AND  Pb.  70. 

3.  Snrr^olnder.  —  See  the  title  Rejoinders 
AND  Subsequent  Pleadings,  18  Encyc.  op  Pl. 
AND  Pb.  70. 

4.  SozTMidar.  —  Wells  v.  Vermont  L.  Ins.  Co., 
28  Ind.  App.  620. 

Surrendered  means  yielded,  rendered,  or 
delivered.    Nolander  v.  Burns,  48  Minn.  17, 

Aotnal  SeliTery.  —  Where  a  funding  act  pro- 
vided that  the  state  treasurer,  upon  surrender 
to  him  of  outstanding  bonds  of  the  state 'by  the 
holders,  might  issue  new  coupon  bonds  or  cer- 
tificates to  the  holders,  it  was  held  that  sur- 
render imported  that  the  old  bonds  should  be 
delivered  up  to  the  treasurer,  as  the  legislative 
intent  was  to  insist  upon  strict  compliance  with 
the  requirements  of  the  act.  Lord  v.  Bates,  48 
S.  Car.  95.  But  in  Ex  p.  Barnwell,  8  S.  Car. 
269,  it  was  said:  "  When  the  legislature, 
through  the  act,  speaks  of  '  the  surrender '  of 
such  certificates,  it  meant  nothing  more  than 
that  the  holder,  on  receiving  his  coupon  bonds 
or  certificate  '  of  stock '  to  the  amount  of  fifty 
per  centum  for  his  interest  due,  should  deliver 
to  the  treasurer  an  order  to  fund  it  as  required 
by  the  act,  so  that  it  might  be  shown  that  the 
interest  which  had  accrued  on  his  old  certificate 
had  been  paid  and  satisfied  by  the  delivery  of 
the  new  one,  in  conformity  with  the  prescribed 
directions." 

Batura.  —  In  holding  that  an  officer  who  had 
attached  diattels  and  removed  them  for  keepii^ 
was  not  bound,  on  receiving  a  forthcoming 

bond,  to  return  them  to  the  place  from  which 
he  had  removed  them,  the  court  said:  "The 
statute  only  says  he  shall  mirrender  them.  To 
Kurrender  means  to  relinquish  or  give  up,  and 
it  means  nothing  more,  unless  the  meaniiy:  is 
extended  by  construction."  Clark  v.  Wilson,  14 
R.  I.  13. 

Samnder  and  AMignmmt  IHitliiKniihed. — 

See  Scott  v.  Scott,  iS  Gratt  (Va.)  tsg,  sUted 
under  die  title  Assigniients,  vol.  a,  p.  loio. 
Compart  Burgwyn  v.  Hall,  108  N.  Cu-.  491. 


flurandor  of  Charter  or  Kruohlaa.  —  See  the 

title  DissoLirrtoK  or  Corpokatioks,  voL  9,  p. 
560  et  $eq. 

Sorrandar  and  Qive  Up.  —  In  Simpson  v. 
Hartman,  27  U.  C.  Q.  B.  466,  the  court  said: 
"  We  think  the  words  '  surrender  and  give  up 
to  said  Henry  Simmons,  bis  heirs  and  assigns,' 
may  be  upheld  as  equal  to  the  statutable  words 
'  depart  with,'  " 

Pntomea  —  Bankmptay. — See  In  r*  Black, 
17  Nat  Bankr.  399,  3  Fed.  Cas.  No.  1,459; 
In  re  Stein,  16  Nat  Bankr.  "R^.  569,  *a  Fed. 
Cas.  No.  13,353.  And  see  the  title  Insolvency 
AND  Bankruptcy,  vol.  16,  p.  690. 

Shares  of  Stook.  —  See  In  re  Dronfidd  Silk- 
stone  Coal  Co.,  17  Ch.  D.  76. 

Tnuufer  of .  TiUe,  —  An  indictment  charged 
a  defendant  with  unlawfully  procuring  the 
mwrrender  and  delivery  to  himself  of  the 
funds  of  a  national  bank  of  which  he  was  a 
director.  In  holding  the  indictment  suflicient, 
in  Evans  o.  U.  S.,  153  U.  S.  591,  the  court 
said :  "  The  general  words  of  a  fraudulent 
misapplication  to  the  use  and  benefit  of  the 
defendant,  and 'of  an  intent  by  so  doing  to  de- 
fraud the  bank,  are  of  themselves  inconsistent 
with  an  honest  purpose.  Indeed,  the  word 
surrender  carries  with  it  something  more  than 
a  bare  delivery,  and  indicates  a  transfer  of  title 
as  well  as  of  possession." 

Borrendar  Tains  —  Insnranoe.  —  In  Hazen  v. 
Massachusetts  Mut.  L.  Ins.  Co.,  170  Mass.  256, 
it  was  said :  "  The  words  '  shail  be  a  sur- 
render value  payable  in  cash,"  in  Stat.  1880,  c. 
232,  I  4,  and  in  Pub.  Stat.,  c.  119,  fi  164,  must 
be  held  to  import  an  obligation  imposed  upon 
the  insurer  to  pay  to  some  one,  upon  the  aur- 
randei*  of  the  policy  under  the  circumstances 
named  in  the  statute,  an  amount  or  '  value '  to 
be  fixed  in  the  method  directed  by  the  statute." 
See  also  the  title  Life  Insurance,  vol.  19,  p. 
83. 

In  In  re  Welling  (C.  C  .A.)  113  Fed.  Rep. 
193,  iQMin  the  meaning  of  the  words  "  cash  ftur- 
tender  value"  as  applied  to  the  policy  of 
insurance  of  a  bankrupt,  the  court  said :  "  The 
term  *  cash  awrrender  value,'  therein  employed, 
has  a  defined  and  legal  meaning,  namely,  the 
cash  value  —  ascertainable  by  known  rules  — 
of  a  contract  of  insurance  abandoned  and  given 
up  for  cancellation  to  the  insurer  by  the  owner, 
having  contract  right  to  do  so." 

6.  Burrander  of  Eirtata. — Pisherv.  Edington,  12 
Lea  (Tenn.)  193  ;  Scott  v.  Scott,  18  Gratt.  (Va.) 
159.  See  also  Dayton  v.  Craik,  26  Minn.  133; 
Bedford  v.  Terhune,  30  N.  Y.  462 ;  Bx  p.  Gray, 
Bailey  Eq.  (S.  Car.)  89.  And  see  the  tities 
Deeds,  toL  9,  p.  100;  Merger,  vol.  20,  p.  590; 
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BUSBEHDEB  BY  BAH.  — See  the  titles  Bail  (in  Civil  Cases),  vol.  3, 
pp.  624,  628,  639;  Bail  and  Recognizance,  vol.  3,  pp.  708,  725. 

SITBBBNBER  OF  GBUdVAL.— See  the  title  Extkadii  ion,  vol.  12,  p.  590. 
SITBBOaATB.  —  See  the  title  SURROGATE  AND  Probate  Courts,  post. 


Rbuaikdxrs,  Reversions,  and  Exbcutokv  Ik- 

TERZSTS,  vol.  34,  pp.  413,  435,  4S1. 

By  Tsn&nt  to  Landlord.  (See  also  the  title 
Landlord  and  Tenant,  vol.  i8,  p.  355  et  seq.) 
—  A  surrender  is  de6oed  to  be  a  yielding  up 
of  u  estate  to  the  landlord  so  that  the  lease- 
hold interest  becomes  extinct  by  mittnal 
agreement  between  the  parties.  Martin  v. 
Steams,  52  Iowa  345. 

Sorrender  and  Ta«ation  of  PnmlMt  BfattK* 
gaishad.  —  In  Excelsior  Steam  Power  Co.  v. 


Halstead,  5  N.  Y.  App.  Div.  125,  it  was  said: 
"  The  term  surrender  applies  to  the  termina- 
tion of  a  running  term  before  it  has  expired  by 
the  acceptance  on  the  part  of  the  landlord  of  a 
aurrender  of  the  premises.  In  the  case  at  bar 
the  term  was  at  an  end."  And  it  was  held  that 
a  mere  vacation  of  the  premises  was  all  that 
was  reqtdred. 

BuxaBAar  bj  Oparatiox  of  Lav.  —  See  the 
title  Lamdlobd  and  Temaht,  vol.  18,  ]i. 
359. 
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L  DirarimHr  An  Bcora  ov  Tzixx,  553. 
XL  BaviTT  Jushdioizov,  553. 

CRO8S-REFERBNCB8. 

Fer  matiers  of  Procedure,  see  the  Encyclopedia  of  Pleading  and  Practick, 
iiiles  EXECUTORS  AND  ADMINISTRA  TORS,  vol.  8,  p.  650 ;  PROS  A  TE 
AND  CONTEST  OF  WILLS,  vol.  16,  p.  991;  SETTLEMENT  OF 
DECEDENTS  ESTATES,  vol.  ig,  p.  819. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  COURTS,  vol.  8,  p.  21;  DEBTS  OF 
DECEDENTS,  vol.  8,  p.  1003;  EXECUTORS  AND  ADMINISTRA- 
TORS, vol.  n,  p.  720;  FOREIGN  EXECUTORS  AND  ADMINISTRA- 
TORS, vol.  13,  p.  915 ;  JOINT  EXECUTORS  AND  ADMINISTRA  TORS, 
vol.  17,  p.  616;  JUDGE,  vol.  17,  p.  714;  JURISDICTION,  vol.  17,  p. 
1039;  LEGACIES  AND  DEVISES,  vol.  18,  p.  704;  MARSHALING 
DECEDENTS'  ESTATES,  vol.  19,  p.  1382;  PRIVATE  INTER- 
NATIONAL LAW,  vol,  22,  p.  1314;  PROBATE  AND  LETTERS  OF 
ADMINISTRATION,  vol.  23,  p.  109;  PUBLIC  OFFICERS,  vol.  23,  p. 
314;  SUCCESSION,  anU,  p.  290;  WILLS. 

I.  DSFIBITIOV  AS9  flOOPB  OT  TzilE.  —  The  word  "  surrogate,"  in  its  literal 
signification,  means  a  substitute,  or  one  who  acts  for  another.  In  this  sense 
it  was  applied  in  English  law  to  the  bishop's  chancellor,  an  officer  who  usually 
presided  in  the  bishop's  diocesan  court,  and  who,  as  the  representative  of 
the  ordinary,  performed  the  judicial  duties  of  that  oflficial.*  In  the  United 
States  a  surrogate  was  formerly  an  officer  whose  powers  and  duties  were 
ancillary  to  those  of  the  tribunal  which  exercised  general  probate  jurisdiction.* 
But  by  a  process  of  legislative  evolution  the  surrogate  s  court  has  become  a 
tribunal  of  original  probate  jurisdiction,*  and  in  this  latter  signification  is  the 
subject  here  under  consideration.*  The  general  jurisdiction  and  powers, 
together  with  other  matters  relating  to  probate  courts,  havfe  been  treated  in 
other  titles  in  this  work.'  There  remains  the  equitable  jurisdiction  of  these 
courts,  which  is  treated  in  the  succeeding  section. 

1.  SoTTonte.  —  Burr.  L.  Diat. ;  Botiv.  L.  Diet.  4.  l^pnysH.  —  Courts   of  general  probate 

S.  United  StatM.  —  See  Brick's  Estate,  (Sur-  jurisdictioii  are  variously  designated  as  surro- 

rogate  Ct.)  15  Abb.  Pr.  (N.  Y.)  12,  which  con-  gates'  courts,  orphans'  courts,  probate  courts, 

tains  an  interesting  and  instructive  history  of  parish  courts,  county  courts,  superior  courts, 

the  Surrogate's  Court  of  New  York,  from  the  courts  of  ordinary,  etc. 

earliest  colonial  period  to  the  date  of  the  opin-  In  North  Carolina  clerks  of  the  Superior  Court 

ion.    See  also  2  Kent's  Com.  409;  Judge  Daly's  exercise  the  powers  of  probate  judges,  and  when 

historical  sketch  of  the  judicial  tribunals  of  so  acting  their  courts  are  independent  tribunals 

New  York  from  1623  to  1846,  printed  in  1  £.  D.  of  original  jurisdiction.    Hunt  v.  Snecd,  64  N. 

Smith  (N.  Y.)  xvii.  Car,  176;  Edwards  v.  Cobb,  95  N.  Car.  4. 

.Id  Wales  v.  Willard,  2  UasB.  120,  Parsons,  0.  Wlwtlwr  Pnbats  Cosrts  Are  Goorts  of  Baeord, 

C  J.,  said :  "  Tfae  county  courts  of  probate  were  see  the  title  Coukts,  vol.  8,  p.  37,  note, 

never  established  by  any  statute  until  the  Act  FlU&g  and  PrMcntation  of  Clainti  Against  tha 

of  March  12,  1784.   Before  the  Revolution  the  Batata  of  a  Seoedent. —  S.^  the  title  Debts  of 

judges  of  probate  were  considered  as  surro-  Decedents,  vol.  8,  p.  1077. 

gates  of  the  governor  and  council,  who  derived  Dewrminatlon   and   EnAiroanwnt   of  Claims 

from  tfae  royal  charter  the  authority  to  prove  Against  Eatatas  of  Daeadants.  —  See  the  title 

wills  and  to  grant  administrations."  See  also  Debts  of  Decedents,  vol.  8,  p.  ioqi. 

Matter  of  Evans,  39  N.  J.  Eq.  571.  holding  that  Appointment  and  Qoalifloation  of  Enmton  and 

the  Orphans'  Court  may  review  the  surrogate's  Admlnistraton.  —  See  tiie  title  Executors  aitd 

acts  on  appeal.  Administrators,  vol.  11,  pp.  744.  759. 

S.  BnrroffRta  Cinirt  —  2  Kent's  Com.  410;  Bmovml  of  Exaontors  or  Adabdstntora  Iqr  fi«- 

Bnrr.  L.  Diet. ;  Bouv.  L.  Diet ;  Brick's  Estate,  bate  Courts.  —  See  the  title  Executors  and  Ad- 

(Surrogatc  Ct.)  15  Abb.  Pr.  (N.  Y.)  27.  hihistrators,  toL  ii,  p.  815. 
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U  ^uiTT  JuBlBDicnov.  —^Probate  courts  are  not,  generally  speaking, 
courts  of  equity,  and  therefore  are  not  possessed  of  general  equity  powers.^ 
In  relation  to  matters  within  their  limited  jurisdiction  they  possess,  however, 
many  of  the  powers  usually  exercised  by  courts  of  equity,*  and  as  to  such 
matters  they  apply  the  rules  and  principles  of  equity  and  proceed  in  some 
respects  after  the  manner  of  such  courts.*    In  some  jurisdictions  probate 


jmlidiatloii  to  Order  Sato  of  BmU  Eatato  of  Sf- 
••dOBt.  —  See  the  title  Executors  akd  Admin- 
istrators, vol.  II,  p.  1070. 

Juiidlotioii  ia  Xattm  ^  Aooeiiotisf  of  Ezeen- 
tors  ud  Administraton.  —  See  the  titles  £x- 

ECUT0K5  AND  AdUIMISTRATORS,  Tol.  II,  p.   1 189  ; 

Foreign  Executors  and  Aduinistrators,  vol. 
i3>  P-  961 ;  Joint  Executors  and  Administra- 
tors, vol.  17,  p.  6t6. 

Jmiidlotlnt  t»  Orut  AaoUUry  lottm,  —  See 
tbe  title  Fouigh  Executors  and  Aoministsa- 
TORS,  vol.  13.  p.  9x4. 

AppeintnMBt  of  OoBrdiaB.  —  Sec  the  title 
Guardian  and  Ward,  vol.  15,  p.  32. 

Bamoval  of  Ooardiu.  —  See  the  title  Guard- 
ian AND  Ward,  vol.  15,  p.  48. 

•kle  of  B*al  Property  by  Onmrdiui.  —  See  the 
title  Guardian  and  Ward,  vol.  15,  p.  58. 

AfleooatlBff  by  Ouurdiati.  —  See  the  title  Guarih 
lAM  AHD  Ward,  vol.  15,  p.  89. 

JnrlsdietlOB  In  Ouo  of  Insanity.  —  See  die  title 
Insanity,  vol.  16,  p.  566. 

Appointment  of  jidat  Exeeatort  and  Adminls- 
bcaton.  —  See  the  title  Joint  Executors  and 
Administrators,  vol.  17,  p.  617. 

Bmoval  of  Jelat  Exeentora  and  Adninistraton. 

—  See  the  title  Joint  Executors  and  Admihis- 

TRATORS,  vol.  1 7,  p,  S33. 

FosMHien  of  Oeaeral  or  Spedal  Jnrisdiotieii.  — 

See  the  title  Jurisdiction,  vol.  17,  pp.  1076, 
1083.  See  also  Probate  and  Letters  of  Ad- 
ministration, vol.  23,  p.  116. 

Jorisdietion  of  ProoMdingi  fbr  Seoovery  of  Lega- 
cies. —  See  the  title  Legacies  and  Devises,  vol. 
18,  p.  8o5r*tad  references  there  given. 

Jwlsdlotian  ia  Orss  sf  Partition.  —  See  the 
tide  Partition,  vol.  21,  pp.  1145,  note,  1179. 

By  What  Oonrti  Probata  Jorisdietloa  Exereind. 

—  See  die  tide  Probate  and  Lbttbbs  of  Ad- 
ministration, vol.  33,  p.  113. 

Hatore  and  Ezteat  of  Probate  Joriidlotlon.  — 
See  the  title  Probate  and  Letters  of  Adminis- 
tration, vol.  23,  p.  116. 

Other  Titles  Dealing  with  Matters  Ooaoerning 
Probate  Coarts  are  referred  to  in  the  table  of 
cross-references  at  the  beginning  of  this  tide. 

1.  Hot  Coarts  of  Squi^.  —  Meyers  v.  Farqu- 
harson,  46  Cal.  190 ;  McQmlley  v.  McCaulley,  7 
Houst.  (Del.)  103;  Sanders  v.  Soutter,  126  N. 
Y.  193;  Gilliland  v.  Sellers,  2  Ohio  St.  223; 
Brinker  v.  Brinker,  7  Pa.  St.  55 ;  Willard's  Ap- 
peal, 65  Pa.  St.  265;  Ake's  Appeal,  74  Pa.  St. 
116;  Fidelity  Ins.,  etc.,  Co.  v.  Gazzam,  2  Pa. 
Dist  560:  Dundas's  Estate,  8  Phila.  (Pa.)  598. 

mthovt  BqnltaUo  Powm.  —  Moore  r.  Win- 
ston, 66  Ala.  296;  Presbyterian  Church  v.  Mc- 
Elhinney,  61  Mo.  543;  Springfield  First  Baptist 
Church  V.  Robberson,  71  Mo.  326;  Butler  v. 
Lawson,  72  Mo.  227 ;  Burckhartt  v.  Helfrich, 
77  Mo.  3^6  ;  People's  Bank  v.  Scalzo,  127  Mo.  164. 

ft.  Exteat  <rf  BqnitaUe  Powers  —  United  States. 
■ —  Fatmers'  Nat.  Bank  v.  Green,  4  Fed.  Rep.  609. 

California.  —  Matter  of  Oary,  i  ta  Cal.  393. 

Connecticut.  —  Beach  v.  Norton,  9  Conn,  198 ; 


American  Bible  Soc.  v.  Wetmore,  17  Conn.  187; 
Ashmead's  Appeal,  37  Conn.  241 ;  Mix's  Appeal, 
35  Conn.  123,  95  Am.  Dec.  222;  Vail's  Aiqwal. 
37  Conn.  tSs ;  Donovan's  Appeal,  41  Conn.  551 ; 
Hewitt's  Appeal,  53  Conn.  24;  Chase's  Appeal, 
57  Conn.  236;  Carter's  Appeal,  59  Conn.  587. 

Delaware, —  Green  v,  Saulsbury,  6  Del.  Ch.  371. 

Florida.  —  Ritch  v.  Bellamy,  14  Fla.  537. 

Georgia,  —  Wellborn  v,  Rogers,  24  Ga.  558. 

lUinoi*.  —  Hurd  v.  Slaten,  43  III.  348 ;  In  r* 
Steele,  65  111.  322;  Brandon  v.  Brown,  106  111. 
519;  Doggett  V.  Dill,  108  111.  560,  48  Am.  Rep. 
565;  Spencer  v.  Boardman,  118  111.  553. 
_  Indiana.  —  Powell  v.  North,  3  Ind.  392,  56 
Am.  Dec.  513. 

Massachusetts,  —  Swasey  v.  Jaques,  144  Mass. 
i35>  59  Am.  Rep.  65.  See  also  Wright  v. 
White,  136  Mass.  470;  Huntress  v.  Place,  137 
Mass.  409. 

Mississippi.  —  Blanton  v.  King,  2  Fow. 
(Miss.)  856;  C^armichael  v,  Brow&r,  3  How. 
(Miss.)  252;  Simmons  v.  Henderson,  Freem. 
(Miss.)  495. 

New  Jersey,  —  Wood  v.  Tallman,  i  N.  J.  L. 
177;  Sherman  v.  Lanier,  39  N.  J.  Eq.  249; 
Phillips  V.  Philtips,  (N.  J.  1889)  18  Atl.  Rep. 
579- 

Ohio. —  Matter  of  Carter,  2  Ohio  Dec  (Re- 
print) 655,  4  West  L.  Month.  428. 

Pennsylvania.  —  Snyder's  Appeal,  36  Fa.  St. 
166,  78  Am.  Dec.  372;  Weyand  v.  Weller,  39 
Pa.  St.  443 ;  Stockton's  Appeal,  64  Pa.  St.  58 ; 
Johnson's  Appeal,  114  Pa.  St.  132;  Fidelity  Ins.. 
etc.,  Co.  f.  Gazzam,  2  Pa.  Dist.  569;  Neill's 
Estate,  3  Pa.  Co.  Ct.  197 ;  Dundas's  Estate,  8 
Phila.  (Pa.)  598- 

Vermont.  —  Mann  v.  Mann,  53  Vt.  48. 

Wisconsin.  —  Tiyon  v.  Famswordi,  30  Wis. 
577 ;  Brook  v.  Chappell,  34  Wis.  405 ;  Catlin  v. 
Wheeler,  49  Wis.  507. 

Power  to  Kake  Equitable  Profnronoas  Between 
SIffiBrent  Clasies  of  Creditors. —  Ashmead's  Ap- 
peal, 27  Conn.  241. 

Eqni^  Powort  ai  to  Admlniitratian  and  Guard- 
laadip  of  Estates.  —  Powell  v.  North,  3  Ind. 
392,  56  Am.  Dec.  513 ;  Neill's  Estate,  3  Pa.  Co. 
Ct.  197. 

Power  to  Batennlao  Whether  Deed  Told  BeeaaM 
of  Traad.  —  Fidelity,  Ins.,  etc.,  Co.  v.  (jaztam, 
2  Pa.  Dist.  s6g. 

Power  to  Beoognlse  and  Enforce  Eqaltable  Es- 
toppel. —  Brook  V.  Chappell,  34  Wis.  405. 

Equitable  Eleotioa.  —  Probate  courts  having 
equitable  jurisdiction  may  compel  election  in 
some  states.  See  the  title  Equitabui  Elec- 
tion, vol.  II,  p.  64. 

S.  Equity  PrinoiDlss  and  Practice  Followed.  — 
McCaailey  v.  McCaulley,  7  Houst.  (Del.)  102; 
Matter  of  Carter,  2  Ohio  Dec.  (Reprint)  655 , 
4  West.  L.  Month.  428;  Guier  i'.  Kelly,  z  Binn, 
(Pa.)  294;  Brinker  v.  Brinker,  7  Pa.  St.  55; 
WiDard's  Appeal.  6s  Pa.  St.  265 :  Ake's  Appeal, 
74  Pa.  St.  116;  York's  Appeal,  110  Pa.  St  69; 
Dundas's  EsUte,  8  Phila.  (Pa.)  598. 
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courts  have  the  power  to  compel  the  specific  performance,  by  the  heirs  or 
personal  representatives,  of  contracts  made  by  decedents.^  Probate  courts 
have  not,  as  a  rule,  the  power  to  grant  injunctions.*  Their  power  to  issue 
writs  of  habeas  corpus  *  and  certiorari  *  varies  in  different  jurisdictions. 

STTBBOTTNDIHa  THE  CASE.  —  See  note  5. 

8TTEVBY.  (See  also  the  titles  BOUNDARIES,  vol.  4,  p.  756 ;  DOCUMENTARY 
Evidence,  vol.  9,  p.  877;  Revenue  Laws,  vol.  24,  p,  883;  Seamen,  vol.  25, 
p.  83 ;  Ships  and  Shipping,  vol.  25,  p.  854;  State  and  Public  Lands,  vol. 
26,  p.  197.)  —  Ordinarily,  a  survey  is  the  act  of  making  an  official  examination 
to  determine  extent,  dimensions,  form,  situation,  topographical  features, 
quantity,  condition,  or  value.  The  word  is  used  also  to  denote  an  exhibit, 
diagram,  or  report  setting  forth  the  result  of  such  examinatioa* 

SVBTETED.  —  See  Laid  Out,  vol.  18,  p.  128. 


Vot  Boud  yif  fSktaanj  BoIm.  —  Sattenrhite 

V.  Littlefield,  13  Smed.  &  M.  (Miss.)  303. 

1.  ^Molflo  Ftrfonunoe.  —  Adama  c  Lewis,  5 
SawT.  (U.  S.)  339  (Oregon  statute)  ;  Aspley  v. 
Murphy,  50  Fed.  Rep.  376  (Texas  statute) ; 
Dehart  f.  Dehart,  15  Ind.  176;  Luchterfaand  v. 
Sears,  108  Mass.  552;  Lynes  v.  Hayden,  119 
Mass.  482;  Servis  v.  Beatty,  32  Miss.  52; 
Weyand  v.  Wdler,  39  Pa.  St  443;  White  v. 
Patterson,  T39  Pa.  St  429;  Honston  v.  Kil- 
lough,  80  Tex.  296.  And  see  the  title  Spe- 
cific Pebformahce,  vol.  26,  p.  125. 

2.  Without  Fewer  to  Oraut  lojiuiotlon. —  Ameri- 
can Colonization  Soc.  v.  Wade,  8  Smed.  &  M. 
(Miss.)  610;  Wood  V.  Brown,  34  N.  Y.  337; 
Sprinkle  v,  Hutchinson,  66  N.  Car.  450 ;  Mann 
V.  Mann,  53  Vt.  48.  Compaf't  Spencer  v. 
Boardraan.  118  111.  SS3.  And  see  the  tide 
Ihjdnctiors,  Tol.  36,  p.  350. 

S.  See  title  Habub  Cobpub,  vol.  15,  p.  145. 
Without  Fewer  la  Xlaiuaeta.  —  Lee*!  Gate.  1 
Minn.  60. 

When  Power  Exists  in  MInowI.  —  State  v. 

McEthaney,  20  Mo.  App.  584. 

Bight  of  Ordinary  in  Oeoryia.  —  Moore  v.  Rob- 
erson,  63  Ga.  506.  See  also  Barranger  v. 
Banm,  103  Ga.  471. 

4.  See  the  title  Oariouu,  4  Encyc.  or  Pl. 
AKD  Pa.  23. 

Without  Power  in  Klsilsiippl.  —  Barlow  v. 
Esterlin^.  Walk.  (Miss.)  30s. 

Bight  to  Issue  In  Alabama.  —  Wilson  v.  Scott 
43  Ala.  348. 

5.  QlnnuBstaaoes  Surrounding  the  Case.  — 
Dufonrv.  Central  Pac.  S.  Co.,  67  Cal.  324.  See 
generally  the  title  Instkuctions,  ii  Encyc  or 
Pl.  ahd  Pr.  47. 

6.  A  Surrey  of  Land  is  the  actual  measure- 
ment of  land,  ascertaining  the  contents  by  run- 
ning lines  and  angles,  marking  them,  and  fixing 
comers  and  boundaries.  Winter  v.  U.  S., 
Hempst.  (U.  S.)  37»- 

A  Ohamber  Surrey  is  one  that  has  new  been 
made  upon  the  ground ;  but  where  a  wxmj  has 
been  returned  and  accepted  without  a  caveat 
the  presumption  after  twenty-one  years  is  ivris 
et  de  jure  that  it  was  made  on  the  grotmd. 
Packer  v.  Schrader  Min.,  etc.,  Co.,  97  Pa.  St 
383. 

Heeasslty  of  Map.  —  It  has  been  held  that  the 
term  survey  does  not  ex  vi  termini  mean  a 
map,  but  also  includes  a  description  in  words  or 
figures  of  the  lands  located.  Atty.-Gen.  v. 
Stevens,  i  N.  J.  Eq.  369,  ss  Am.  Dec.  536. 


So  In  Vines  v.  Whitten,  4  Cal.  230,  it  was 
said:  "To  admit  in  evidence  a  survey  is 
certainly  not  confined  to  the  presentation  of  a 
map  or  plat  A  survey  is  the  result  of  measure- 
ment and  calculation,  and  can  be  detailed  from 
memory  by  a  witness  as  well  as  defined  by  a 
diagram." 

One  Una  Lsft  Opsn.  —  In  Alford  v.  Dewin,  i 
Nev.  214,  it  was  sud :  "  Now,  if  the  three  sides 
of  a  quadrilateral  wriwy  are  ran,  the  simple 
running  of  a  straight  line,  connecting  the  ex- 
tremity of  the  two  side  lines,  completes  the 
survey.  This  may  be  done  without  difficulty 
by  almost  any  one.  All  the  data  for  determin- 
ing the  exact  location  of  the  land  in  the 
9wvey  is  given.  We  are  not  prepared  to  say 
it  is  not  a  survey  because  one  line  is  left  open." 

lire  lasamnes.  (See  also  the  title  Fibb  In- 
SUBAircB,  voL  13.  p.  107.)  —  In  fire  insurance, 
the  word  mcrvey  sometimes  has  been  restricted 
to  the  plan  of  the  premises  which  accompanies 
the  application  for  insurance ;  but  it  oftener 
includes  also  the  regular  application,  consisting 
of  questions  and  answers,  etc.  Albion  Lead 
Works  V.  Williamsburg  Gty  F.  Ins.  Co.,  2  Fed. 
Rep.  479 ;  Denny  v.  Conway  Stock,  etc,  F.  Ins. 
Co.,  13  Gray  (Mass.)  497 ;  May  v.  Buc^e  Mut 
Ins.  Co.,  as  Wis.  307. 

Xariiw  Insuranoe.  (See  also  the  title 
Makine  Inburancb,  vol.  19,  p.  957.)  —  In  Potter 
V.  Ocean  Ins.  Co.,  3  Somn.  (U.  S.)  43,  it  was 
said:  "A  survey  is  a  common  public  docu- 
ment, looked  to  both  by  underwriters  and 
owners  as  affording  tiie  means  of  ascertaining 
upon  tiie  very  spot  st  the  very  time,  the  state 
and  condition  of  the  ship  and  other  property 
at  hazard.  In  some  policies,  as,  for  example, 
when  what  is  technically  called  the  'rotten 
clause '  is  inserted,  such  a  document  seems  in- 
dispensable, as  the  survey  may  amount  to  a 
discharge  of  the  underwriters." 

Survey  to  Asoertala  Damages  to  >h^. — See 
the  title  Ships  and  SHlpriira,  vol.  ss,  p.  1030. 

Logs  and  Luaher.  (See  also  the  title  Loos 
AND  LuMBiB,  vol.  19,  p.  54s  ft  ggq.)  —  In  An- 
till  V.  Potter,  69  Minn.  192,  it  was  held  Uiat  die 
word  survey  in  the  Minnesota  statute  providing 
tiiat  no  survey  of  any  logs  except  that  of  the 
surveyor-general  or  his  deputy  shall  be  received 
in  any  court  does  not  mean  the  scale  bill,  or  the 
reo>rd  thereof,  or  any  other  written  doctmtent 
or  record,  but  means  the  act  of  counting  and 
measuring  the  logs  and  ascertaining  how  many 
feet  they  contain. 
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SVBTSTOB.  —  See  the  title  Expert  and  Opinion  Evidence,  vol.  12,  p. 
455. 

BtTBTIVAL  OF  ACTIOHS.  —  The  general  rule  as  to  the  survival  of  an  action 
after  the  death  of  the  plaintiff  or  defendant  is  that  actions  of  contract  survive 
and  that  actions  of  tort  do  not ;  but  this  strictness  of  the  rule  and  the  distinc- 
tion has  been  relaxed  and  modiHed  considerably  by  statutes  and  judicial  con- 
struction, and  is  now  subject  to  exceptions  and  explanation.' 

BUBYiyB  — flUEVrvnrO  — SimvITOK.  (See  also  the  titles  ISSUE  (DE- 
SCENDANTS, vol.  17,  p.  561 ;  Wills.)  —  To  survive  means  simply  to  remain  in 
life  after  the  death  of  another,  or  after  a  particular  date  or  the  happening  of  a 
particular  event The  primary  meaning  of  the  word  "  survive '  is  to  live 
beyond  the  life  or  existence  of ;  to  outlive ; '  but  it  also  has,  according  to  some 
lexicographers,  a  secondary  meaning,  viz.,  to  live  after.* 

SsttItot.  —  In  its  ordinary  as  well  as  its  legal  signification,  the  word 
"  survivor  "  means  one  who  outlives  another ;  one  of  two  or  more  persons  who 
lives  after  the  other  or  others  have  died.* 


X.  fcrrinlof  Aetiou. —  McConaughey  v.  Ben- 
nett, 50  W.  Va.  186.  See  the  title  Sur- 
vival OF  Actions,  ai  Encyc.  op  Pu  and  Ph. 
309.  Sec  also  in  this  work  the  titles  Assign- 
ments, vol.  »,  p.  1020  et  seq.;  DuTH  BY 
Wrongful  Act,  vol.  8,  pp.  854,  S58. 

S.  SarrlTe.  —  Hawley  v.  Nortluunpton,  8 
Mass.  31,  5  Am,  Dec.  66. 

8.  Bailey  v.  Brown,  19  R.  I.  66g. 

BorviT*  means  to  live  beyond,  particularly  to 
live  beyond  another  person.  Nes  v.  Ramsay, 
155  Pa.  St.  633,  quoting  Abb.  L.  Diet. 

In  Jordan  v.  Roach,  32  Miss.  613,  it  was  said: 
"  The  word  survive,  in  its  popular  slgnificatioii* 
may  mean  '  oTerUviog  a  specified  individual,' 
or  '  living  beyond  a  specific  event,*  or  it  may 
mean  '  still  living,'  or  '  living  at  some  designated 
period  of  time.' " 

Must  Be  Uvisf  at  Happenini;  of  Event.  — 
Survive  imports  that  the  person  who  is  to 
survive  must  be  living  (t.  bom,  in  being) 
at  the  death  of  the  person  whom  or  at  the 
h^>pening  of  the  event  which  he  is  to  sur- 
vive.   Gee  V.  Liddell,  L.  R.,  2  Eq.  341. 

In  Den  v.  Combs,  18  N.  J.  L.  33,  it  was  said : 
"  Now  by  the  word  aurvivor  it  is  manifest 
that  the  testator  contemplated  a  person  who 
should  be  in  being  at  the  time  of  the  death  of 
the  devisee  that  should  first  die.  He  could  not 
have  supposed  that  either  of  the  brothers 
would  survive  an  indefinite  failure  of  issue  of 
the  other;  an  event  that  might  not  happen  in 
one  hundred  years  or  more." 

Imm  —  Who  May  Survive  He.  —  Where  a 
testator  gave  the  residue  of  his  estate  "  to 
my  nephews  and  nieces,  the  children  of  my 
brothers  [named]  who  may  survive  me, 
*  *  *  to  be  divided  equally  among  them," 
it  was  held  that  the  testator  must  have  had  in 
his  mind  only  those  who  should  be  living  at  bis 
decease,  and  that  his  directions  were  adapted 
to  the  distribution  of  his  estate  at  the  end  of 
the  usual  period  of  one  year  from  that  event. 
Worcester  v.  Worcester,  lot  Mass.  133. 

SurviTing  Child  —  Vnborn  Child.  —  It  has  been 
held  that  an  unborn  child  was  included  in  the 
term  "  surviving  child,"  as  used  in  a  statute 
giving  an  action  for  death  by  wrongful  act. 
See  the  title  Death  by  Wrongful  Act,  vol.  8, 
p.  897,  and  see  Missouri  Pac.  R.  Co.  v.  Lehm- 
beift  75  Tex.  67. 


Isne  BorvlvlBf.~See  the  title  Issue  (De- 
scendants), vol.  17,  pp.  s6i,  573. 

Snrvivisf  Ksmbm  —  Insnraaos.  —  "Survive 
tng  members,"  as  used  in  the  Virginia  Act  of 
May  18,  1887,  relating  to  insurance  com- 
panies, has  been  held  to  designate  sudi  as  are 
not  deceased,  and  not  those  whose  policies  are 
not  lapsed.  Mutual  Ben.  L.  Ins.  Co.  v.  Matye, 
85  Va.  643. 

4.  live  After.  —  Bailey  v.  Brown,  19  R.  I. 
669.  In  this  case,  where  a  testatrix  provided : 
"  If  either  of  my  said  sons  should  die  without 
leaving  any   child   who  shall   survive  me. 

•  •  *  tlien,  as  to  the  •  •  •  share  of 
him  so  dying,  in  tnist  for  the  other  of  my  said 
sons,"  it  was  hdd  that  grandehildren  of  the 
tesutrix  who  were  not  born  at  the  time  of  her 
death  were  not  cut  oB. 

In  Matter  of  Clark,  3  De  G.  J.  &  S.  iii,  the 
testator  made  a  bequest  with  a  limiution  over 
after  a  life  estate  to  "  the  children  of  the  said 
Maria  Dark  who  shall  survive  me,"  etc  It 
was  hdd  that  the  words  "who  shall  awrvtve 
me"  meant  "who  shall  be  living  after  me," 
and  that,  therefore,  the  children  of  ^e  life 
tenant  who  were  bom  after  the  death  of  the 
testatrix  were  entitled  to  share  in  the  estate 
under  the  bequest  in  question. 

5.  Survivor.  —  Keating  v.  Reynolds,  i  Bay  (S. 
Car.)  87;  Blanton  v.  Mayes,  58  Tex.  435. 

In  Reynolds  v.  Iowa,  etc.,  Ins.  Co.,  80  Iowa 
S66.  it  was  said  that  "  die  word  murvtvor  is 
usually  applied  to  the  longest  liver  of  two  or 
more  partners  or  trastees,  and  has  been  applied 
in  some  cases  to  the  longest  liver  of  joint  ten- 
ants, legatees,  and  to  others  having  a  joint 
interest  in  any  thing."  See  also  Salyers  v. 
Monroe,  104  Iowa  74 ;  Brown  v.  Allen,  35  Iowa 
311. 

Bs«tli  «f  Last  SnrvivMr  Withont  Ime.  —  In 
Maden  v.  Taylor,  4S  L.  J*  Ch'  569.  it  was  held 
that  a  gift  to  die  survivor  of  ten  people  of  a 
sum  of  money,  or  an  estate  with  no  previous 
gift,  vests  the  sum  of  money  or  estate  absolutely 
in  the  last  liver,  since,  though  the  last  liver  does 
not  survive  himself,  he  survives  all  the  rest, 
and  in  that  sense  is  a  survivor.  Followed  in 
Anderson  f.  Brown,  84  Md.  261.  , 
Vesting  Legacy.  (See  also  the  titles  Legacies 
anu  Devises,  voL  18,  p.  731 ;  Wills.)  —  A  pro- 
vision in  the  will  tlutt  in  case  of  the  death  of 
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To  Whftt  Mmt  Wordi  Bete. — Where  the  words  "survivor,"  "survive,"  and 
"  surviving"  are  used  in  a  will,  they  are  held  to  refer  to  the  death  of  the  testa- 
tor, if  no  intent  to  the  contrary  is  manifested.*  But  they  have  been  held  to 
refer  to  the  period  of  distribution,  and  not  to  the  time  of  the  testator's  death.* 


either  of  the  legatees  in  the  lifetime  o£  A  hia 
share  shall  go  to  the  survivor  or  survivors 
does  not  prevent  the  vesting  of  the  legacies. 
Beatty  v.  Montgomery,  21  N.  J.  Eq.  324. 

EueiOon.  —  It  has  been  held  that  the  term 
Kurvivvrs,  as  used  in  a  will  authorizing  execu- 
tors or  the  aurvivorm  or  survivor  of  them 
to  convey  land,  applied  to  those  who  had  ac- 
cepted die  trust  and  qtuillfled.  Herrick  v. 
Carpenter,  93  Mich.  440;  Weimar  v.  Fath,  43 
N.  J.  L.  1. 

SorvlTors  in  Benss  of  Lsgal  RsprNentativM.  — 

A  testator  devised  all  his  estate  among  his 
seven  brothers  and  sisters,  nominatim,  or  their 
mtrvfvora.  Four  of  them  were  dead  leaving 
issue  at  the  time  when  he  made  his  will,  and  the 
fact  was  known  to  him.  It  was  held  that 
aurvl/vwra  meant  legal  representatives,  though 
the  court  conceded  that  in  strict  legal  sense  the 
word  survivor  means  the  longest  liver  of  two 
joint  tenants,  or  of  any  two  persons  joined  in 
the  right  of  a  thing ;  he  that  remains  alive  after 
the  other  is  dead.  In  re  Barr,  2  Pa.  St.  428. 
Sorriven  In  Smse  of  H«irt  of  Body  is  BnoosMioa. 

—  Wamock  v.  Wis^tman,  i  Brev.  (S.  Car.) 
350- 

IntostiML  —  The  word  mrvivor  is  a  flexible 
term,  to  be  moulded  by  the  context  and  spirit  of 
the  will.  Harris  v.  Berry,  7  Bush  (Ky.)  113; 
Coleman-Bush  Invest.  Co.  v.  Figg,  95  Ky.  409. 

WitneasM.    (See  also  the  title  Witnesses.) 

—  In  Seabright  v.  Seabright,  28  W.  Va.  468.  it 
was  held  that  the  word  »urvivor,  as  used  in 
a  statate  to  designate  persona  against  whom 
an  interested  person  should  not  testify  in  his 
own  behalf  as  to  certain  transactions,  meant' 
any  person  who,  by  reason  of  his  surviving  the 
deceased,  would  become  as  such  survivor  in- 
terested in  the  subject  of  controversy,  as,  for 
instance,  a  widow  who  claimed  as  distributee 
a  share  of  her  husband's  estate,  when  the  ques- 
tion in  controversy  was  whether  her  husband  in 
his  lifetime  had  given  away  a  portion  of  his 
personal  property  to  one  who  was  his  executor, 
or  whether  such  personal  property  was  her  hus- 
band's at  the  time  of  his  death. 

In  Reynolds  v.  Iowa,  etc.,  Ins.  Co.,  80  Iowa 
563,  it  was  held  that  a  person  insured  might 
testify  as  to  transactions  between  him  and  the 
agent  of  the  company,  since  the  company  was 
not  a  aurviivor  of  the  ^ent 

In  Salyers  v.  Monroe,  104  Iowa  74,  it  was 
held  that  a  murvtving  partner  was  within  both 
the  letter  and  the  spirit  of  the  statute  which  pro- 
vided that  no  party  to  an  action  should  be  ex- 
amined as  a  witness  in  regard  to  any  personal 
transaction  or  communication  between  such 
witness  and  a  person  afterwards  deceased 
agninst  the  mirvivor  of  such  deceased  penaon. 

1.  Bafbr  to  Doath  of  TssUtor  —  England.  — 
Bindon  v.  Suffolk,  \  P.  Wms.  96;  Stones  v. 
tieurtly,  i  Ves.  165 ;  Perry  v.  Woods,  3  Ves. 
Jr.  204;  Russell  v.  Long,  4  Ves.  Jr.  S53 :  Broyn 
t'.  Bigg,  7  Ves.  Jr.  280 ;  Roebuck  v.  Dean,  2  Ves. 
Jr.  265 ;  Elliott  v.  Smith,  22  Ch.  D.  236 :  Haws 
V.  Haws,  3  Atk.  534;  Doe  v.  Prigg,  8  B.  &  C 


231,  15  E.  C.  L.  206;  Edwards  v.  Symonds,  6 
Taunt.  213,  I  E.  C.  L.  361 ;  Garland  v.  Thomas, 

1  B.  &  P.  N.  R.  82;  Wilson  v.  Bayly.  3  Bro.. 
P.  C.  (Toml.  ed.)  195;  Rose  v.  Hill,  3  Burr. 
1881 ;  Stringer  v.  PhilKps,  t  Eq.  Cas.  Abr.  293, 
par.  II,  I  P.  Wms.  97,  note. 

Iliinoii. — Nicoll  v.  Scott,  99  lU.  $29. 
New  York.  —  Moore  v.  Lyons,  35  Wend.  (N. 
Y.)  119. 

Pmnsylvania.  —  Buckley  v.  Reed,  1 5  Pa.  St. 
85;  Johnson  v.  Morton,  10  Fa.  St  245;  Ross  v. 
Drake,  37  Pa.  St.  376. 

South  Carolina.  —  Drayton  v.  Drayton,  1 
Desaus.  (S.  Car.)  334. 

Virginia. —  Hansford  v.  Elliott,  9  Leigh  (Va.) 
79 ;  Stone  v.  Nidfolaon,  27  Gratt  (Va.)  i : 
Brown  v.  Brown,  31  Gratt.  (Va.)  502;  Ran- 
dolph V.  Wright,  81  Va.  608;  Stone  v.  Lewis, 
84  Va.  474. 

See  also  the  title  RsMAiiirDERS,  Rbvbbsioms, 
AND  Executory  Interests,  voL  34,  p.  393. 

A  testatrix  devised  property  to  the  surviv- 
ing children  of  her  brothers.  It  was  held  that 
she  meant  the  children  of  those  surviving 
at  her  death,  and  not  those  who  were  aHve 
when  the  will  was  made  Eberts  v.  Eberts,  43 
Mich.  406. 

Deviso  to  Wife  tat  Life,  Than  to  BuriTliiff 

Children.— In  Martin  v.  Kirf^,  11  Gratt.  (Va.) 
67,  a  testator  devised  his  estate  to  his  wife 
during  her  widowhood,  and  then  directed  that 
at  her  death  the  whole  should  be  sold  and  the 
proceeds  equally  divided  between  his  surviv- 
ing  children  or  their  heirs.  It  ma  held  that 
in  the  absence  of  evidence  to  show  a  special 
intent  on  the  part  of  the  testator,  in  using  the 
words  "  surviving  children,"  to  refer  them  to 
the  period  of  the  termination  of  the  particular 
estate,  they  must  be  taken  to  fef^  to  the 
testator's  death. 

Direction  to  Sell  Seal  Pi-oparty  and  Dtatrlhsto 
ProoMdi.  —  A  testator,  as  to  certain  lands,  de- 
dared  that,  should  they  not  tie  sold  t>y  httnaelf, 
"  then  I  wish  my  executors  to  dispose  of  them 
to  die  best  advantage,  and  when  in  funds  for 
the  same,  I  wish  for  them  to  divide  the  money 
among  the  whole  of  my  surviving  children, 
share  and  share  alike,  to  them  and  their  lawful 
heirs  forever."  It  was  held  that  by  the  term 
surviving  the  testator  meant  the  children  who 
survived  him,  and  not  those  who  were  living 
when  the  funds  arising  from  the  sales  were  in 
the  hands  of  the  executors.  Ballard  v.  Connon, 
10  Rich.  Eq.  (S.  Car.)  389. 

8.  Termination  of  Frerlons  Ertato  or  Tims  of 
Sistrlhntion  —  England.  —  Brograve  v.  Winder, 

2  Ves.  Jr.  634;  Newton  v.  Ayscough,  19  Ves. 
Jr.  534 ;  Hoghton  v.  Whitgreave,  i  Jae.  &  W. 
146 ;  Daniell  v.  Daniell,  6  Ves.  Jr.  297 ;  Words- 
worth V.  Wood,  2  Beav.  as ;  Crif^  v.  Wolcott, 
4  Madd.  II ;  Gthbs  v.  Tait,  8  Sim.  13a;  Blewitt 
V.  Stauffers,  9  L.  J.  Ch.  209;  Pope  v.  Wlut- 
combe,  3  Russ.  124;  Howard  v.  ColHns,  L.  R.  s 
Eq.  349;  Wordsworth  v.  Wood,  i  H.  L.  Cas^ 
i2q;  Young  v.  Robertson,  8  Jur.  N.  S.  Saj; 
Taaffe  v.  Conmec,  10  H.  L.  Cas.  64. 
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GUld  of  awnriTor  —  Whan.  —  The  children  or  issue  of  a  person  afterwards 
deceased  who  would  have  taken  under  the  terms  "  surviving,"  "  survivor,"  or 
"  survivors  "  have  in  a  number  of  cases  been  held  entitled  to  take  such  deceased 
person's  share,  the  words  being  held  in  such  cases  to  mean  other  or  others.* 

Mtusachusettt.  —  Hulburt   v.    Emerson,    16      19  Eq.  320;  Cross  v.  Maltby,  L.  R.  20  Eq.  378, 
Mass.  241 ;  Oiney  V.  Hull.  21  Pick.  (Mass.)  311.      15  Moak  384;  Eyre  v.  Maradeo,  4  Myl.  &  C 
New  Jtrtey.  —  Van  Tilbur^  v.  Hollinsbead.*^  331;  Aiton  v.  Brooks,  7  Sim.  204 ;  Hawkins  v. 


14  N.  J.  Eq.  32 ;  Slack  v.  Bird,  23  N.  J.  Eq. 

South  Caroliua.  —  Selmas  v.  Robertson,  46 
S.  Car.  S63. 

It  has  been  held  that  wbere  there  is  a  clause 
of  survivorahip,  prima  facie  aurvivoraktp 
means  the  time  at  which  the  property  to  be  di- 
Tided  comes  into  enjoyment,  that  is  to  say,  if 
there  be  no  previous  life  estate,  at  the  deaUi  of 
the  testator;  if  there  be  a  prerious  life  estate, 
then  at  the  termination  of  that  life  estate;  or. 
in  other  words,  the  words  of  survivor^ip 
should  be  referred  to  the  period  for  the  pay- 
ment or  distribution  of  the  subject-matter  of 
the  ^ft.  Young  v.  Robertson,  8  Jur.  N.  S.  825 ; 
Sinton  v.  Boyd,  19  Ohio  St.  30,  a  Am.  Rejp. 
369. 

Where  the  form  of  a  gift  is  after  the  expira- 
tion of  a  prior  interest  to  distribute  a  fund  to  the 
survivors,  the  word  mwrvivora  refers  to  the 
period  of  distribution,  Nicoll  v.  Scott,  99  111. 
5*9.  ^ 

So  in  Cripps  v.  Wolcott,  4  Madd.  11.  a  tes- 
tatrix bequeathed  personal  property  to  her  hus- 
band for  life  and  directed  that  after  bis  death 
it  should  be  divided  between  her  two  sons  and 
her  daughter  and  the  survivor  or  survivors 
of  them,  share  and  share  alike.  One  of  the 
sotu  died  after  the  testatrix,  but  in  the  lifetime 
of  the  fauriiand.  It  was  held  that  the  other  son 
and  daughter  took  the  whole  legacy,  the  sur- 
vivorship being  referred  to  the  death  of  the 
tenant  for  life,  and  not  to  the  death  of  the  tes- 
tatrix. ^ 

In  Ballard  v.  Connors,  10  Rich.  Eq.  (S.  Car.) 
392,  it  was  said :  "  In  general,  words  of  sur- 
vivorship are  signilicant  of  the  death  of  testa- 
tor, but  when  a  future  period  of  distribution  is 
fixed  by  a  will,  such  as  the  termination  of  a  life 
estate,  or  when  a  legatee  shall  attain  twenty-fmc 
years,  then  for  the  benefit  of  ihe  legatees  and 
in  increase  of  the  objects  of  bounty,  the  terms 
are  referred  to  the  period  of  distribution." 

A  devise  was  to  J.  and  his  heirs,  and  in  case 
J.  died  before  twenty-one  or  without  issue,  then 
the  estate  to  be  "equally  divided  amongst  my 
aurvfptnff  children."  It  was  held  that  the 
words  "aurvtving  children"  as  here  used 
meant  the  children  surviving  at  the  death  of 
J.,  and  not  at  the  death  of  the  testator.  Hol- 
eomb  V.  Lake,  24  N.  J.  L.  686. 

1.  Child  of  Survivor  —  Others — England.  —  Re 
Corbett,  Johns.  Ch.  (Eng.)  591  ;  Doe  v.  Waine- 
wright,  5  T.  R.  427 ;  Waite  v.  Littlewood.  L.  R. 
8  Ch.  70  ;  Wake  v.  Varah,  2  Ch.  D.  355  ;  Lucena 
V.  Lucena,  7  Ch.  D.  355  ;  In  re  Walker,  12  Ch. 
D.  20s :  In  re  Bowman,  41  Ch.  D.  530 ;  In  re 
Beck,  16  W.  R.  189;  Hodge  v.  Foot,  34  Beav. 
349;  Davidson  v.  Dallas,  14  Ves.  Jr.  578;  Wil- 
mot  V.  Wilniot,  8  Ves.  Jr.  10;  Cole  v.  Sewell,  2 
H.  L.  Gas.  186 ;  Smith  v.  Osborne.  6  H.  L.  Cas. 
375 :  Badger  v.  Gregory,  L.  R.  8  Eq.  78;  In  re 
Anuria,  L,  R,  10  E^.  s^a ;  In  rr  Palmer,  L.  R. 


Hamcrton,  16  Sim.  410. 

Delaware.  —  Cooper  v. 
(Del.)  488. 


Cooper,    7  Houst. 


Illinois.  —  Duryea  v.  Duryea,  85,111.  41. 
Kentucky.  —  Bimev  t/^,  Richat^on.  5  Dana 
(Ky.)  429;  Harris  v.  Berrv.  7  Bush  (Ky.)  113; 
Gjassaj^^Seucr,  97  Ky.  651. 

New  York.  —  Anderson  v.  JacMon,  16  Johns.  ' 
(N.  Y.)  418. 

Pennsylvania.  —  Bacon's  Estate,  203  Pa.  St. 
535.  ^ 
Texaa.  —  Blanton  v.  MtfVes.  58  Tex.  425. 
Wieconsin.  —  Scott  v.  WeBt(^6^  Wis.  593. 
"If  *  *  •  property  be  given  to  several 
persona,  with  a  proviso  that,  in  case  of  the 
death  of  any  without  leaving  children  at  their 
death,  their  shares  shall  go  to  the  survivors, 
but  in  the  case  of  the  death  of  any  leaving 
children,  then  their  shares  to  belong  to  such 
children ;  if  one  of  tbe  devisees  die  leaving  is- 
sue, and  then  another  die  not  leaving  children, 
the  share  of  the  latter  will  go  as  welt  to  the 
surviving  objects  as  to  the  children  of  the 
deceased  objects;  and,  by  parity  of  reaeoning, 
if  all  the  legatees  were  then  dead,  leaving  chil- 
dren, so  that  there  were  in  fact  no  survivora, 
the  children  would  take  the  whole."  Lapsley  v. 
Lapsley,  9  Pa.  St.  131,  quoting  2  Powell  on 
Devises  723.  See  also  Beacon's  Estate,  soa  Pa. 
St.  533- 

In  Jn  re  Palmer,  L.  R.  19  Eq.  320,  it  was 
said:  "There  is  no  word  more  flexible  than 
survivor.  It  is  a  doubtful  word,  used  very 
often  without  being  understood,  and  frequently 
it  is  obvious  from  the  context  that  it  must  have 
been  intended  to  mean  other,  and  not  sur- 
vivor." 

"  The  word  sunrfvors  of  her  sisters  includes 
the  children  of  a  sister  not  survivi/ng." 
NaaJee's  Appeal.  33  Pa.  St.  91II 

ulaMtratlotts.  —  Where    a    testator  devised 
property  to  his  three  grandchildren  and  pro-"* 
vided  that  if  either  of  them  should  die  without 
issue,  his  share  should  go  to  the  survivor  or 
survivors,  it  was  held  that  if  two  of  the  grand- 
children died  leaving  children,  and  after  their 
death  the  surviving  grandchild  should  die 
without  children,  the  children  of  the  two  who 
died  first  would  take,  this  appearing  to  have 
been  the  intent  of  tbe  testator  from  a  con- 
sideration of  the  whole  will.   Louisville  Driv-  / 
ing.  etc..  Assoc.  i>.  Louisville  Trmit  Ca  flCvV 
1895)  29  S.  W.  Rep.  866. 

A  testatrix  gave  her  property  to  her  four 
children,  ud  if  either  should  die  before  the  tes- 
tatrix her  estate  to  be  "divided  among  the 
«urt»iifora  or  thdr  legal  representatives, 
share  and  share  alike."  One  of  the  children 
died  before  the  testatrix,  leaving  two  children. 
It  was  held  that  the  two  grandchildren  were' 
entitled  to  the  share  of  their  mother.  Rivenett 
Rniimiiip-  53  Mich.  to. 

A  devise  was  to  the  testator's  aons  eqtiallx, 
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DeflBltisu.  SURVIVING  PARTNER  —  SUSPEND.  Dtflnitioiu. 


But  it  is  said  that  the  words  "  survivor,"  survivors/*  etc.,  are  to  be  confined 
to  their  literal  signification  when  it  is  possible  to  do  so  without  violating  the 
clear  meaning  of  the  rest  of  the  will.* 

SXTBTIVIHO  PARTHEB.  —  See  the  title  Partnership,  vol.  22,  p.  2. 

STTBVIVOSSHIF.  —  See  the  title  Joint  Tenants  and  Tenants  in  Com- 
mon, vol.  17,  p.  649. 

STTEVIVORSHIF  DT  COHKOH  DISASTER.  —  See  the  title  PRESUMPTIONS, 

vol.  22,  p.  I25I. 

SUBFEOT.    (See  also  SUSPICION,  post.)  —  See  note  2. 
BTTSPEHD  —  STrSPEVSIOH.  —  To  suspend  means  to  cause  to  cease  for  a 
time;  to  interrupt;  to  delay.*    Suspension  from  an  office  is  a  deprivation 


and  if  any  of  them  died  without  issue  their 
share  to  be  divided  among  the  surviving 
brothers.  It  was  held  that  m«rviv<ny  brothers 
meant  the  other  devisees  as  well  aa  those  who 
turviveA  as  the  representatives  of  those  dying 
before  the  devisees.  Lapsley  v.  Lapsley,  9  Pa. 
5t.  130. 

Same  —  Sarrlvlnfr  Heirs.  —  A  testator  devised 
land  to  his  son  for  life  and  then  to  such  son's 
issue,  and  upon  his  death  without  issue  the  land 
was  to  be  sold  and  the  proceeds  distributed 
among  the  testator's  8wrvivino  heirs.  It  was 
held  that  by  mwrvMng  heirs  the  testator 
meant  "  his  '  otlier '  heirs,  or  rather  devisees  or 
legatees."   Passmore's  Appeal.  33  Pa.  St.  383. 

1.  "Sorrivor"  Hot  Bead  "Other  "—£Mg/aKd. 
—  Twist  V.  Herbert,  28  L.  T.  N.  S.  489;  Inder- 
wick  V,  Tatcheil,  (1901)  2  Ch.  738;  In  re  Bil- 
ham,  (1900)  2  Ch.  169;  Doe  v.  Wainewright,  s 
T.  R.  427 ;  Waite  v.  Littlewood,  L.  R.  8  Ch.  74 ; 
In  re  Horner,  19  Ch.  D.  186;  R»  Corbett, 
Johns.  Ch.  (^g.)  591 ;  Crowder  v.  Stcme,  3 
Russ.  M3;  In  rt  Keep,  3a  BetT.  isa;-JI« 
Ustidie,  35  Beav.  338;  Cripps  v.  Wolcott,  4 
Madd.  iz;  Milsom  v.  Awdry,  5  Ves.  Jr.  465; 
Davidson  v.  Dallas,  14  Ves.  Jr.  576.  \^ 

United  Sffltw.  ~  Abbott  v.  Ea^  County,  s 
Curt.  (U.  S.)  140;  Jackson  v.  Chew.  la  Wheat. 
(U.  S.)  153. 

Delaware.  —  Cooper  v.  Cooper,  7  Houst 
(Del.)  488- 

Kentucky,  —  Colemao-Buah    Invest.   Co.  v. 

Figg,  95  I^*  409-  1/ 

Maryland.  —  Turner  v.  Withers.  33  Md.  18. 

New  Jersey. -^^ddel  v.  Willa.  ao  N.  J.  L. 
ja3.  ~  ^  J 

South  Carolina.  —  Bradley  v.  RicBardson,  6a 
S.  Car.  494.  ^ 

In  Anderson  f.  Brown,  84  Md.  a6i,  it  was 
said:  "  All  the  cases  to  which  we  have  been 
referred  or  [which  we  have]  examined  in  which 
aurvfvor  has  been  construed  as  the  equivalent 
of  '  other '  appear  to  have  been  so  decided  be- 
cause there  was  something  in  the  will  to  make 
it  clear  that  the  testator  intended  the  issue  of 
predeceased  children  to  take,  or  that  some  other 
clearly  expressed  intention  would  otherwise  be 
rendered  inoperative." 

IlloslratlonB.  —  A  testator  gave  legacies  to 
each  of  his  four  daughters  for  life,  with  re- 
mainder to  their  children,  and  he  provided  that 
if  either  of  the  daughters  should  die  without 
children,  her  share  should  go  over  to  the  sur- 
vivors of  his  sons  and  daughters.  It  was  held 
that  aurvlvcra  could  not  be  read. "  others," 
iff  t;Diwe(|nefice  of  the  ^ft  over  ffivv  * 
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different  class  from  those  whose  shares  were  to 
go  over.   De  Garagnol  v.  Liardet,  32  Beav.  608. 

A  testator  gave  all  his  estate  to  his  wife  for 
life,  with  a  direction  that  after  her  death  it 
should  be  egnally  divided  among  his  children 
or  the  aurvivors  of  them.  One  of  the  chilifren 
died  after  the  testator's  death,  but  before  that 
of  the  widow,  leaving  a  child.  It  was  held  that 
no  interest  vested  in  the  deceased  child  under 
the  will,  nor  in  the  grandchild,  she  being 
neither  one  of  the  /'  children  "  nor  one  of  the 
auTVtvora.  Sintog  v.  Boyd.  19  Ohio  St  30,  a 
Am.  Rep.  369.  See  also  Young  v.  Robertson,  8 
Jnr.  N.  5.  8as. 

S.  Soipset  and  Believe.  —  A  magistrate  author- 
ized to  iasue  a  search  warrant  upon  the  oath 
or  affirmation  of  the  complainant  that  be  be- 
lieves that  the  stolen  goods  are  concealed,  etc., 
cannot  issue  the  warrant  upon  a  complaint  stat- 
ing that  the  complainant  has  cause  to  suspect 
and  does  suspect  that  the  stolen  goods  are 
concealed,  etc.  Suspicion  mi^r  be  upon  very 
slight  ground,  and  imports  a  lets  degree  of  cer- 
tainty than  belief.  Humes  v.  Taber,  i  R.  I. 
464.  See  also  Beuibf  —  Believe,  vol.  3,  p.  91a, 
and  see  Grant  v.  Monmouth  First  Nat.  Bank,  97 
U.  S.  81. 

S.  Snipand.  —  Little  Rock  v.  Parish,  36  Ark. 
174;  State  V.  Melvin,  166  Mo.  565. 

Fatent.—  See  Red  Jacket  Mfg.  Co.  v.  Davis, 
(C.  C.  A.)  8a  Fed.  Rep.  438. 

Ab^mu*  1b  Bsut  of  Suspension.  See  Chesa^ 
peake,  etc.  Canal  Co.  v.  Baltimore,  etc,  R.  Co., 
4  Gill  ft  J.  (Md.)  191. 

"Suspend"  and  " Dlq^snse." ~ There  is  no 
substantial  difference  between  the  terms  "  dis- 
pense with  "  and  suspend,  as  applied  to  the 
rules  governing  a  legislative  body.  Bayard  v. 
Baker,  76  Iowa  aao,  33  Am.  &  Eng.  Corp.  Cas. 
ia6. 

Sospandea  and  Postponed. — Where  a  contract 
of  sale  by  which  a  purchaser  agreed  to  take  all 
the  produce  manufactured  by  the  vendor  pro- 
vided that  the  deliveries  contracted  for  might 
be  s%*spended  or  partially  suspended  in  case 
of  strikes,  accidents,  etc.,  it  was  held  that  the 
word  mtapended  was  not  synonymous  with 
"  postponed."  Hull  Coal,  etc.,  Co.  v.  Empire 
Coal,  etc,  Co.,  (C.  C.  A.)  113  Fed.  Rep.  259. 

ftntpeaded  and  Supsrseded.  (See  also  Supbx- 
SEDE,  ante,)  —  A  statute  provided  that  if  tbere 
should  be  pending  against  the  same  defendant 
two  indictments  for  the  same  offense,  the 
indictment  first  found  should  be  deemed  to 
be  susipended.  In  holding  that  the  first  in- 
dictment ¥*9  ifpt  quashed  by  the  second,  the 
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SUSPENSION  OF  POWER  OF  ALIENATION  -  SUSPICION 


of  the  office  for  the  time  being.* 

SXrSFENSIOH  OF  POWEB  OF  ALIEHATIOH.  ~  See  the  title  Restraints 
ON  Alienation,  vol.  24,  p.  863,  and  references  there  given.  % 

SUBPEVBITE  GOHDITIOV.  —  See  note  2. 

BiraPIOIOV.  (See  also  Belief— Believe,  vol.  3,  p.  913;  Suspect,  ante.) 
—  Suspicion  is  clefined  to  be  the  act  of  suspecting  or  the  state  of  being  sus- 
pected;  imagination,  generally  of  something  ill;  distrust;  mistrust;  doubt.* 


court  said :  "  It  follows  tbat  State  v.  Daugh- 
erty,  io6  Mo.  i%2,  went  too  far,  and  should  not 
be  further  followed  on  this  point.  '  Super- 
seded,' in  the  New  York  statute,  is  a  stronger 
word  than  mwpendeA,  in  ours,  and  yet  we 
have  seen  the  New  York  court  hold  that  the 
first  indictment  was  only  '  liable '  to  be  quashed 
bjr  the  finding  of  the  second,  and  not  in  fact 
quashed  —  a  view  which  has  been  three  times 
reasserted  since."  State  v.  Melvin,  i66  Mo. 
573-  See  also  People  v.  Bransby,  3a  N.  Y.  536 ; 
People  V.  Barry,  (Supm.  Ct.  Gen.  T.)  4  Park. 
Crim.  (N.  Y.)  661  ;  People  v.  Monroe  Oyer  and 
T.  Ct.,  30  Wend.  (N.  Y.)  108. 

Baipsuioii  and  Ezdnguishment  —  AppolntMBt 
of  Debtor  m  Buoator  or  Administrator. —  In  Kel- 
sey  V.  Smith,  i  How.  (Miss.)  84,  it  was  sdd: 
"A  materia]  difference  is  made  in  the  authori- 
ties between  an  extinguisiiment  and  a  «tMpen- 
aion,  according  to  the  common-law  doctrine  on 
this  subject,  and  this  will  be  found  to  be  the 
only  difference  between  an  executor  and  an  ad- 
ministrator, a  auapen^on  being  considered  a 
temporary  privation  of  the  remedy,  while  an  ex- 
tinguishment is  a  total  destruction  of  it.  One 
arises  by  act  of  the  party,  and  the  other  by 
operation  of  law  from  the  occeaaity  of  the 
case."  See  also  Lockier  v.  Smith,  i  Sid.  79, 
and  see  Extinguish  —  Extimouishkkmt,  vol. 
12,  p.  574,  and  the  title  Executors  and  Ad- 

'UINISTRATORS,   VOl.    II,  p.  787. 

Opsration  of  Oenaral  Law.  (See  also  the  title 
Statutes,  vol.  ad,  p.  715.)  —  In  Little  Rock  v. 
Parish,  36  Ark.  174,  it  was  said:  "The  act  In 
question  paralyzes,  with  regard  to  the  city,  the 
force  of  section  5,  with  regard  to  all  the  terri- 
tory belonging  to  it  when  the  general  act  was 
passed,  and  which  lies  outside  the  line  pre- 
scribed by  the  Act  of  1877.  We  cannot  realst 
the  conclusion  that  the  latter  act  auapenda 
the  operation  of  the  former." 

Statato  of  Unttations.  (See  also  the  title 
LiurrATiov  of  Actiohs,  vol.  19,  p.  aia.) — In 
Hicks  V.  Ponneey,  i  Brev.  (S.  Car.)  ti8.  it  was 
said :  "  On  examination  of  the  limitatiott  acts 
relative  to  personal  actions,  I  think  the  word. 
auapend  does  not  destroy  such  time  as  began 
to  run,  and  which  continued  to  run,  between 
any  of  the  said  acts.  The  Act  of  1784  declares 
that  no  time  past  shall  be  counted ;  but  the  re- 
maining acta  only  declare  the  time  which  has 
begun  to  mn  to  be  mMpmded."  And  accord- 
ingly it  was  held  that  where  a  statute  of  limita- 
tions had  been  mupended,  the  time  which 
ela|»ed  prior  to  the  auapenmton  mi^t  be 
added  to  that  which  had  elapsed  since  the 
OTMp^nston  ceased,  in  order  to  complete  the 
period  requisite  to  the  bar  of  the  statute. 

Soiponsioa  of  Pajmottt.  (See  also  the  title  In- 

SOLVBNCV  AND  BANKRUPTCY,  vol.  l6.  p.  672.)- — 

Under  a  bankruptcy  act  providing  that  a 
beaker,  trader,  etc.,  who  suspended,  payment 
0  liii  mfn^rclal  pajter  ini||if  t^f  «^v<lf;ed  a 


bankrupt,  it  was  held  that  a  general  mMi>en- 
«ion  of  payment  was  not  necessary,  but  that 
the  suspenston  of  payment  of  a  single  piece 
of  commercial  paper  was  sufficient.  In  re  Wil- 
son, 5  Biss.  (U.  S.)  390.  Compare  In  re  Oem- 
ens,  5  Chicago  Leg.  N.  511,  5  Fed.  Caa.  No. 
a378. 

Snqouton  of  Bi^ht  In  Estate.  —  The  auspen- 

«ion  of  a  right  in  an  estate  is  2  partial  ex- 
tingnisbment  thereof,  or  an  extinguishment  for 
a  time.  It  differs  from  an  extinguishment  in 
that  a  s%tapended  right  may  be  revived,  while 
one  extinguished  is  absolutely  dead.  Dyer  v. 
Dyer,  17  R.  I.  550,  eWng  Bac.  Abr.,  tit.  Extin- 
guishment, A. 
■oqaullK  ti  tatanoo.    (See  also  the  titles 

RbPRIBVI,   PAKDOH,  AMD  AMNESTY,  VOl.    24,  p. 

547;  Sehtbkcb  and  Punishment,  vol.  25,  p. 
313.)  —  In  Matter  of  Buchanan,  146  N.  Y.  273, 
it  waa  aaid :  "  The  distinction  between  a  '  re- 
prieve* and  a  '  auapenaion  of  sentence,'  al- 
though the  words  are  sometimes  used  inter- 
changeably, is  that  a  reprieve  postpones  the  ex- 
ecutioa  of  the  sentence  to  a  day  certain,  whereas 
a  mtimpetuton  is  for  an  ind^nite  time.  See 
opinion  of  Edmonds,  J.,  in  Carnal  v.  People, 
(Sapm.  Ct.  Gen.  T.)  i  Park.  Crim.  (N.  Y.) 
sea." 

BovonUlOO  of  Ooaaeotioa.  —  The  presbytery  of 
the  Reformed  Presbyterian  church  resolved  to 
suspend  its  relations  to  the  synod.  Upon  the 
effect  of  such  mtapeneion  the  court  said: 
"  That  act  did  not  operate  to  sever  the  a>nnec- 
tion  of  eidier  of  tboe  bodies  from  the  general 
organization ;  neitlier  was  it  intended  so  to  do. 
AMpensfon  is  'temporary'  cessation;  delay; 
faitennission ;  stay.  Worcester's  Dictionary.  It 
but  intermitted  the  relations  of  the  presbytery 
and  church  with  the  synod,  but  it  worked  no 
dissolution  of  the  organic  connection."  Mc- 
Auley's  Appeal,  77  Pa.  St.  418. 

1.  SoipnsloB  of  OlBeer.  (See  also  the  title 
Public  OrricsKS,  vol.  23,  p.  438  et  teq.)  — 
Ex  p,  Diggs,  52  Ala.  383. 

A  miupenaton  is  an  intemtfrtion  in  the  ex- 
ercise of  an  officer's  duties,  of  fais  authority. 
State  V,  Richmond,  29  La.  Ann.  706. 

SupOBiloa  in  flenso  of  Diiohar^  or  Bemoval,  ~ 
See  the  tiUe  Public  OmcsRS,  toI.  23,  pp.  432, 
433,  and  see  Remove — Removal,  vol.  24,  p. 
463. 

■bb* — tOaiSftBaM.  —  See  Stack  v.  O'Hara,  98 
Pa.  St  S13,  stated  under  the  title  Religious 
Socisma,  vol.  24,  p.  336,  and  see  Martin  v. 
Mackonochie,  4  Q.  B.  D.  726. 

9.  A  AuptnsiTS  Conditlen,  within  the  mean- 
ing of  Civ.  Code  La.,  art.  2043,  is  the  equivalent 
of  the  condition  precedent  at  common  law. 
New  Orleans  v.  Texas,  etc.,  R.  Co.,  171  U.  S. 
313.  See  also  W.  T.  Adams  Mach.  Co.  v.  New- 
man, 107  La.  703,  and  see  generally  the  title 
Conditions,  vol.  6,  p.  499. 
3.  fWfWWt  ^  McCalla  v.   State.  66  G% 
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MMmi.  sustain— swearing  the  peace.  BiftiltiMi. 


SgflTAnr.  —  See  ACCRUE  —  ACCRUED — Accruing,  vol.  i,  p.  479. 
BVSTXHAVCE.   (See  also  the  title  PARENT  AND  CHILD,  vol.  21,  p.  1034.)  — 
See  note  i. 

8.  W.  —  See  note  2. 

SWAMP  LABDB.  —  See  note  3. 

SWAP.  —  See  note  4. 

SWEAS,  8W0BH,  ETC.  (See  also  False  Swearing,  vol.  12,  p.  865,  and 
see  the  titles  Oaths  and  Affirmations,  vol.  21,  p.  743;  Perjury,  vol.  22, 
p.  680.)— To  swear  is  to  take  an  oath  administered  by  some  officer  duly 
empowered.*  The  term  also  means  to  use  such  profane  language  as  is  for- 
bid!den  by  law.* 

SWlSASnrO  the  peace.  —  See  note  7. 


348,  in  which  case  it  was  held  that  a  chai^ 
of  the  trial  court  that  the  jury  might  find  a 
verdict  against  the  defendant  upon  the  testi- 
mony of  an  accomplice,  if  the  corrohorating 
circumstances  were  such  as  to  cast  on  the  de- 
fendant a  grave  ausplofon  of  guilt,  was  errone- 
ous. 

Of  a  statute  in  relation  to  the  removal  of 
cloud  on  title,  the  court  said  in  Huntingtop  v. 
Allen,  44  Mt^.  66a :  "  The  terms  used  in  the 
statute  expressive  of  the  scope  of  the  jurisdic- 
tion, viz., '  cloud,' '  donht,'  suapfefon,  quite  dis- 
tinctly imply  that  the  instrument  which  creates 
them  is  apparent  rather  than  real ;  is  sem- 
blance rather  than  substance ;  obscures  rather 
than  destroys  or  defeats."  See  generally  the  title 
Cloud  on  Title,  vol,  6,  p.  149. 

1,  ButaauM. — Injustice  v.  State,  116  Ga.  606, 
it  was  said :  "  tn  our  opinion,  there  is  a  very 
great  difference  between  depriving  a  child  of 
auttenanee  and  refusing  to  permit  medicine 
to  be  administered  to  him.  Sustenance  is 
'  that  which  supports  life ;  food ;  victuals ;  pro- 
visions ; '  while  medicine  is  deiined  to  be  *  any 
substance  administered  in  the  treatment  of 
diseases ;  a  remedial  agent ;  a  remedy ;  physic.' 
Our  statute,  in  the  use  of  the  word  austenanoe, 
means  that  necessary  food  and  drink  which  is 
sufficient  to  support  life  and  maintain  health. 
And  evidence  that  while  a  father  fully  provides 
for  the  wants  of  his  children  as  to  food  he 
refuses  to  permit  them  to  take  medicine  will 
not  support  a  conviction  under  this  statute ;  and 
we  know  of  no  provision  in  our  penal  laws 
enacted  to  meet  a  case  of  this  character." 

8.  S.  V. — Abhreviatloa  of  Southwest. —  See 
the  title  Abbrsviatioks,  voL  i,  p.  lot,  and  see 
Fraser  v.  State,  106  Ind.  473.  See  also  gener- 
ally the  title  Judicial  Notice,  vol.  17,  p.  897. 

S.  Bwamp  and  Overflowed  Lands. —  See  the 
title  State  and  Public  Lands,  vol.  36,  p.  343 
et  seq. 

TTted  In  Contradlstlnotlon  to  *'Tldt  ludi."  — 

See  State  v.  Forrest,  11  Wash.  aa?.  And  See 
the  title  Tide  Lands. 

4.  8*19.  —  See  Moseley  v.  Gordon,  16  Ga. 
394,  stated  under  the  title  Exchaitgb  of  Prop- 
ERTY,  vol.  II,  p.  570,  and  see  Barter,  vol.  3,  p. 
86q,  and  the  title  Sales,  vol.  24,  p.  1018. 

0.  Swear, —  An  allegation  that  the  defendant 
did  "depose  and  meear"  to  the  truth  of  the 
answers  contained  in  a  deposition  does  not 
show  that  the  defendant  was  Bxeom  to  the 
truth  of  said  answers.  One  may  Bwear  who 
is  not  sworn,  and  in  ouch  case  the  oath  is  not 


administered,  but  self-imposed,  and  the  swearer 
incurs  no  legal  liability  therecm.  U.  S.  v. 
McConaughy,  33  Fed.  R^.  168. 

FonuUtlai,  —  A  record  reciting  that  the  jury 
was  "  sworn  atfd  charged  well  and  truly  the 
issue  joined  to  try,"  etc.,  ex  vi  termini  imports 
that  the  jury  was  mcom  according  to  the 
formula  observed  in  the  courts  of  justice  of  the 
state.    Washington  v.  State,  60  Ala.  16. 

Evidenoe  of  Oath.  —  In  Wilson  v.  Wheeler, 
55  Vt.  45a,  it  was  held  that  under  the  VtT' 
moni  statute  a  copy  of  the  record  of  the  election 
of  a  public  officer  in  which  the  word  sxcom  ap- 
peared immediately  after  his  name  was  suf- 
ficient to  show  that  he  was  swom  as  the  law 
required.  See  also  Brock  v.  Bruce,  58  Vt,  a68. 
But  contra  in  New  Hampshire.  See  the  title 
Public  Officers,  vol.  a3,  p.  361. 

Sworn  To.  —  In  Powers  v.  Bryant,  7  Port. 
(Ala.)  15,  it  was  said:  "The  words  'awom 
to  '  clearly  refer  to  the  plea,  and  mast  be  taken 
to  mean  that  the  testator  declared  on  oath  the 
facts  it  set  forth  were  true." 

Sworn  and  Sworn  To,  —  In  Com.  v.  Bennett, 
7  Allen  (Mass.)  534,  it  was  held  that  a  certifi- 
cate of  a  magistrate  that  a  complaint  was 
"  taken  and  sworn  "  before  him  was  sufficient. 
The  court  said:  "That.#t«om  legally  means 
'  atcom  to  '  seems  to  haf  e  been  denied  for  the 
first  time  in  the  present  case." 

Written  Statemont.  — "To  moeor  in  and 
by  a  written  statement  can  only  mean  to  make 
a  written  statement  under  oath."  Com.  v.  Card, 
10s  Mass.  585- 

"  Swear  "  or  "  Sworn  "  InolndM  Afflnnation.  — 
See  Riddles  v.  State.  (Tex.  Crim.  1898)  46  S. 
W.  Rep.  1058. 

Duly  Sworn.  —  See  Duly,  vol.  10,  p.  316, 
and  see  Bowman  v.  Van  Kuren,  29  Wis.  214; 
fiydnor  v.  Palmer,  ag  Wis.  226. 

BTom  and  Deposod.  —  See  Depose,  vol.  9.  p. 
278. 

Sworn  and  Qoallflod. —  See  QuXlipi cation  — 
Qualify  —  Qualified,  vol.  23,  p.  531. 

6.  See  the  title  Blasphemy  and  Profanity, 
vol.  4,  p.  580. 

7.  Swearing  th«  Poaoe. — "At  common  law, 
•  •  *  whenever  a  private  person  had  just 
cause  to  fear  that  another  would  do  him  injury, 
he  might  demand  surety  of  the  peace  against 
such  person,  on  making  oath  that  he  waf^ 
actually  under  fear  of  death  or  bodily  harm,  and 
showing  just  cause  for  sucfa  apprehension,  and 
that  be  was  not  doin;;  this  out  of  malice  or 
mere  vexation ;  and  this  was  termed  ftiveor- 
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SJVEA  r  —  SWINDLB. 


SWXAT.  —  See  note  i. 
aWBATDTG  SYSTEK.  —  See  note  2. 

BWEXPSIAKBS.  —  A  sweepstake  is  defined  as  a  race  for  which  the  prize  is 
the  sum  of  the  stakes  which  the  subscribers  agree  to  pay  for  each  horse 
nominated.* 

SWESTlOtAT.  —  A  sweetmeat  is  a  fruit  preserved  with  sugar,  but  not 
necessarily  dried.* 

SwiJfT.  —  See  note  5.   

SWUIDIiE—  BWIHSKES— SWIHSLXHO.  (See  also  the  titles  False  Pre- 
tenses AND  Cheats,  vol.  12,  p.  792;  Fraud  and  Deceit,  vol.  14,  p.  12: 
and  see  Cheat,  vol.  5,  p.  1025.)  —  To  "swindle"  implies  no  more  than  to 
"cheat."* 


4fi0  <A«  peofOB  acaitut  aaother."  State  v. 
•  Sargent  74  Mian.  244.   See  generally  Ac  title 

Bail  and  Rbcogkizakcb,  voL  3,  p.  739. 

1.  Sweat  —  SUpi.  (See  generally  the  titles 
Carriers  of  Goods,  vol.  s.  P-  iS4;  Contracts 

or   AFFUIGHTliBItT  AMD   CHARTER-P ARTIES.  VoL 

7,  p.  156.) — In  Adrian  v.  The  Live  Yankee, 
I  Fed.  Cas.  No.  88,  it  was  said:  "It  was 
proved  tliat  the  goods  were  stowed  in  the  usnal 
and  proper  manner,  but  on  the  top  of  the  be- 
tween-declu  caiKo,  and  immediately  under  the 
upper  deck,  and  that  the  damage  was  caused  by 
moisture  in  the  hold  of  the  vessel,  or  what  is 
usually  called  aweat.  On  the  general  princifde 
by  which  this  cause  must  be  determined  tliiB 
court  has  already  expressed  its  opinion.  In  the 
case  of  Levy  v.  The  Caroline,  15  Fed.  Caa.  No. 
8,301,  it  was  considered  that  the  carrier  is  not 
liable  for  damage  arising  from  moeot  unless  he 
is  proved  to  have  been  guilty  of  negligence." 

In  La  Motte  v.  Angel,  i  Hawaii  344,  it  was 
said:  "A  large  portion  of  the  damaged  goo<ls 
on  board  the  '  Peila,'  it  appears,  were  injured 
by  what  is  termed  awetuing,  which  may  arise 
from  various  causes,  such  as  the  confinement, 
closeness,  or  newness  of  the  ship  and  the  nature 
of  the  goods  conveyed.  Where  goods  become 
deteriorated  in  value  from  any  intrinsic  principle 
of  de<&y  naturally  inherent  in  the  goods  them- 
selves, or  the  mveat  of  the  hold,  where  there 
has  been  proper  stowage  and  no  negligence  on 
the  part  of  the  carrier,  the  merchant  must  bear 
the  loss,  as  well  as  pay  the  freight,  for  the 
master  and  owners  of  the  vessel  are  in  no  fault, 
nor  does  their  contract  contain  any  inaoraace 
or  warrant  against  such  an  event." 

S.  Bwsathig  System.  —  In  Collard  v.  Marshall, 
(1893)  I  Ch.  576,  Chitty,  J.,  said:  "  There  may 
be,  as  the  select  committee  of  the  House  of 
Lords  seems  to  have  found,  a  diffietilty  in  fram- 
ing a  precise  and  exhaustive  definition  of  the 
term  moeatino  system.  It  is  obviously  a  figu- 
rative expression.  It  involves  a  system  op- 
pressive to  the  workman,  wherdiy  an  uncon- 
scionable or  unjust  profit  is  wrung  from  the 
sweat  of  his  brow  paying  him  insufficient 
wages  for  his  work.  There  is  generally  a  mid- 
dleman taking  advantage  of  the  circumstances 
in  which  the  workman  is  placed,  and  grinding 
down  for  his  own  profit  the  wages  of  those 
employed  below  the  fair  rate." 

8.  Swo^stakss.  —  Stone  v.  Day.  (C.  C  A.) 
61  Fed.  Rq>.  890.  See  generally  the  titles 
Gauiuho  OnmAcra,  vol.  14,  p.  614  ff  $eq.; 
Gauikg,  toL  I4f  P>  671  i  HoBsi  Racing,  vol.  is, 
p.  746. 

a?  C.  of  L.— 36 


4r  IvMtMtt.  —  Levy  v.  Robertson,  38  Fed. 
Rq>.  715-   Tina  was  upon  a  coastmctiim  of  tba 

term  in  a  tariff  act 

6.  Swift— In  holding  that  Stoift  St  Co.,  an 
old  established  firm  of  meat  packers,  were  en- 
titled to  an  injunction  restraining  another  firm 
from  applytiv  the  name  of  Swift  to  its  products, 
-  the  court  said  that  the  the  name  Swift  in  the 
€ombinati«i  "  Swift  Paddng  Company "  or 
"Swift  Union  Stock  Cooipaoy  "  was  like^  to  be 
understood  as  taken  from  a  proper  name  and 
was  not  a  very  apt  adjective  to  apply  to  any  of 
the  products  manufactured.  "  The  word  goes 
further  than  '  quick '  or  '  rapid.'  It  gives  the 
idea  of  continuance  of  a  very  rapid  motion. 
*  *  *  I  am  rather  inclined  to  the  impreastoa 
Aat  the  name  was  used  with  the  idea  of  taking 
advantage  of  the  fact  that  Ae  complainant  com- 
pany was  a  well-known  company  and  largely 
engaged  in  business,  and  therefore  it  was  an 
improper  appropriation  of  the  name  of  that  con- 
cern." Swift  V.  Groif ,  1 14  Fed.  Rep.  6e6.  See 
also  the  title  Trapbuarks. 

6.  Iwindla.  —  Savile  v.  Jardine,  a  H.  Bl.  531 ; 
Stevenson  v.  Hayden,  »  Mass.  40S;  Weil  v. 
Altenhofen,  a6  Wis.  710. 

In  Cunnio^iam  f.  Baiter,  104  Ala.  171,  53 
Am.  SL  Rep.  34.  it  was  said;  "The  word 
swindling  has  no  legal  or  technical  meaning; 
and  commonly  it  implies  that  there  has  been 
'  recourse  to  petty  and  mean  artifices  for  ob- 
taining money  which  may  or  may  not  be  strictly 
illegal.'  " 

Seas  Vot  Zn^rt  Orinw.  —  In  Hall  v.  Rogtn,  a 
Kackf.  (Ind.)  430.  it  was  said:  "The  term 
mplndUno,  the  charge  made  in  the  affidavit 
and  in  the  warrant,  is  vague  and  indefinite.  It 
does  not  import  a  crime.  Such  a  charge  is  not 
actionable,  not  being  a  punishable  offense." 

Ubaland  Blandnr. —  See  the  title  Libel  and 
Sunder,  vol.  18,  pp.  88s.  928,  and  see  Bamett 
V.  Allen,  3  H.  &  N.  376;  Odiome  v.  Bacon,  6 
Cush.  (Mass.)  185. 

Mnnsanta. — It  is  imiTided  by  statute  in 
Minnesota  that  "i^oever,  hy  the  meana  of 
three-card  monte,  so  called,  or  of  any  other 
form  or  device,  height  of  hand,  or  other  means 
whatever,  by  use  of  cards  or  instruments  of 
like  character,  or  by  any  other  instrument, 
trick,  or  device,  obtains  from  another  person 
any  money  or  other  property  of  any  description, 
shall  be  deemed  guilty~  of  the  crime  of  Motn- 
dUnff."  Stat.  Minn.  1894.  I  6595:  State  v. 
Gray,  29  Minn.  14a, 

Texas.  —  By  Pea.  Code  Tex.  <i895),  art.  943, 
swIneUing  is  defined  a*  "dw  acquisition  of 
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SWJPE  — SYNONYMOUS. 


SWIPE.     To  swipe  is  defined  as  "to  pluck,  to  snatch,  to  steal."  ' 
BWISB  WrSLIHB.  —  See  note  2. 

SWITCH.   (See  also  Sidetrack  —  Siding,  vol,  25,  p.  1063,  and  see  the 
title  Railroads,  vol.  23,  p.  667.) — See  note  3. 
8W0EK.  —  See  Swear,  Sworn,  Etc.,  ante. 

STMBOUG  BBLIVBBT.  —  See  Constructive  Delivery,  vol.  7,  p.  3.  and 
the  titles  FRAUDULENT  Sales  and  Conveyances,  vol.  14,  p.  374;  Gifts, 
vol.  14,  pp.  1021, 1059;  Sales,  vol.  24,  p.  1084. 

STVALLAaXATIO  OOHT&AOT.  —  A  contract  by  which  each  of  the  con- 

tracting  parties  binds  himself  to  the  other,  such  as  contracts  of  sale,  hire,  etc.* 
.  STffDIC.  —  In  the  civil  law  a  syndic  is  an  assignee  of  a  bankrupt.' 
SYSDICATS.  — A  syndicate  is  a  combination  of  persons  united  for  the  pur- 
poses of  an  enterprise  too  lai^e  for  successful  management  by  a  single  individual ; 
also  a  number  of  persons  who  buy  all  of  an  issue  of  stoc^  or  bonds,  in  order, 
by  advancing  the  market  value,  to  make  a  profit  to  themselves  as  members  of 
tne  company.* 

STNOF^IOTTB.  —  "  Synonymous  "  means  conveying  the  same  or  approxi- 
mately the  same  meaning.' 

■ay  pertonal  or  movaUe  property,  mon^,  or 
instrument  of  writing  conveying  or  securing  a 
valuable  right  by  means  of  some  false  or  de- 
ceitful pretense  or  device,  or  fraudulent  repre- 
sentation with  intent  to  appropriate  tfae  same  to 
the  use  of  the  party  so  acquiring,  or  of  destroy- 
tng  or  impairing  the  rights  of  the  party  justly 
entitled  to  the  same."  In  Blum  v.  State,  zo 
Tex.  Af^.  590,  54  Am.  Rep.  530,  it  was  beld 
that  to  constitute  the  oifense  thus  described, 
four  things  were  necessary :  first,  the  intent  to 
defraud ;  second,  an  act  of  fraud  committed ; 
third,  false  pretenses ;  and,  fourth,  the  fraud 
committed  or  accomplished  by  means  of  false 
pretenses  made  use  of  for  the  purpose  —  that 
is,  they  must  be  the  cause  which  induced  the 
owner  to  part  with  his  property.  See  also  Cum- 
mings  V.  State,  36  Tex.  Grim,  ija;  White  v. 
Sute,  II  Tex.  771;  Stringer  v.  State.  13  Tex. 
App.  sai;  May  v.  State,  15  Tex.  App.  436; 
Frank  v.  State.  30  Tex.  App.  38s;  CUne  v. 
State,  43  Tex.  497. 

1.  Bwlpe. —  State  V.  Lee,  loi  Iowa  390,  quot- 
ing WelMt.  Diet,  and  holding  that  where  a  de- 
fendant charged  with  stealing  a  watch  admitted 
that  he  had  mriped  it,  this  mig^t  be  con- 
sidered by  the  jury  a  confession,  as  the  court 
could  not  instruct  at  a  matter  of  law  that  the 
word  swipe  did  not  mean  steal. 

8.  SwIm  Muslins  —  Costoms  Dntlw.  —  See  U. 
S.  V.  Albert,  (C.  C.  A.)  60  Fed.  Rep.  1013. 

S.  "  A  Switch  is,  in  general  terms,  '  a  device 
for  opening  and  closing  a  single  circuit  in  some 
regular  and  systematic  manner.' "  Thomson- 
Houston  Electric  Co.  V.  Nassau  Electric  R.  Co., 
(C.  C.  A.)  107  Fed.  Rep.  278. 

nyinat  SwitdL  —  See  Flyikg  Switch,  vol. 
i3>  p.  7^5,  and  see  the  title  Cxossings.  vol.  8, 
p.  4»9- 

KleUng  Switoh.  —  See  Kickikg  Cabs,  vol.  18, 
P-  59- 

Block  Switoh  or  Frog.  —  See  Lane  v.  Missouri 
Pac.  R.  Co.,  64  Kan.  755.  See  also  the  title 
Coupling  Cars  (Injuries  By),  vol.  7,  p.  losa, 
anH  see  Finr.,  vol.  14.  p.  55a. 

•witoh  Yard.  —  In  Baltimore,  etc.  R.  Co.  r. 
Little,  149  Ind.  173.  >t  was  said:  "'Railroad 
yard '  and  '  Bivttch  yard  '  wc  bava  no  doubt  are 


synonymous,  and  the  latter  term  was  used  in 
the  act  under  consideration  as  descriptive  of 
the  former.  The  term  found  its  place  in  the 
allegations  of  tfae  second  paragraph  of  com- 
plaint, and  was  doubtless  understood  by  the 
draughtsman  of  the  pleading  to  describe  a  yard 
where  switching  is  done  by  a  railroad  company." 
In  this  case  the  court  had  under  coDsideration 
an  exemption  from  tfae  fellow-servant  rule  of 
servants  in  cfaarge  of  Motteft  jrardsk 

4.  Qynallaginatle  Contrast.  —  Boor.  L,  Diet ; 
Zacharie  v.  Franklin,  12  Pet.  (U.  S.)  151,  in 
which  case  it  was  held  that  a  contract  in  which 
only  the  vendor  speaks  and  which  contains  no 
stipulations,  either  express  or  implied,  by  the 
vendee,  requiring  nothing  to  be  done  by  him,  is 
not  a  aifnaUagmatU}  contract  under  the  laws 
of  LonUiana. 

5.  I^Bdlo. —  In  Lom^ma  all  the  property 
and  rights  of  property  of  an  insolvent  who 
makes  a  cession  pass  to  the  syndic.  Arnold 
V.  Danziger,  30  Fed.  Rep.  898 ;  Tennessee  Bank 
V.  Horn,  17  How.  (U.  S.)  157;  Adams  v.  Pres- 
ton, 22  How.  (U.  S.)  488 :  Dwight  V.  Simon,  4 
La.  Ann.  490;  West  v.  His  Creditors,  8  Rob. 
(La.)  128. 

Basntan  aad  Admiiiistndon.  —  See  the  title 

ExECUTOaS  AKD  Aol(IHIBTRATO>8,  Tol.'  II,  pp. 

753. 780. 

6.  Syndleate.  ~  And.  L.  Diet.,  citing  Whelen's 

Appeal,  108  Pa.  St.  162. 

Land  Syndieate.  —  In  Homer  w.  Meyers,  4 
Ohio  Dec.  405,  it  was  said :  "  The  motion 
raises  the  question  as  to  the  nature  of  the  in- 
terests of  owners  of  shares  in  a  land  syndi- 
oaMe  of  this  character,  where  the  land  is  vested 
in  trustees  with  power  of  subdivision  and  sale, 
and  (tivistoa  of  the  proceeds  when  thqr  reach  a 
certain  amount.  The  arrangement  between  the 
shareholders  and  trustees  never  contemplated 
that  the  shareholders  should  be  entitled  to  an 
interest  in  the  land,  but  only  to  an  interest  in 
the  proceeds  of  the  sale  thereof,  and  it  there- 
fore necessarily  follows  that  no  shareholder  is 
entitled  to  a  partition  of  the  land." 

7.  ffynonymoos.  —  Fritz  v.  Williams,  (Miss. 
1894}  16  So.  Rep.  360;  HoflSue  v.  Ewings,  60 
Neb.  73S. 
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SYNOPSIS— TAKE,  TAKING,  ETC. 


DflflnitiODt. 


STK0P8IB.  —  A  synopsis  is  a  brief  or  partial  statement ;  less  than  the 
whole;  an  epitome.* 

STETTP,  —  Syrup  is  defined  as  "  a  thick  and  viscid  liquid,  made  from  the 
juice  of  fruits,  herbs,  etc.,  boiled  with  sugar."* 

BTSTEK.  —  See  note  3. 

TACKIHG.  —  See  the  titles  ADVERSE  POSSESSION,  vol.  i,  p.  842  et  scq.; 
Mortgages,  vol.  20,  p.  1050  et  seg. 

TAKE,  TAEIVa,  ETC.  (See  also  the  titles  Larceny,  vol.  18,  p.  468; 
Robbery,  vol.  24,  p.  990;  Trover  and  Conversion  ;  and  see  Deem,  vol.  9, 
p.  165.)  — To  take  an  article  signifies  to  lay  hold  of,  seize,  or  grasp  it  with  the 
hands  or  otherwise ;  *  to  get  into  one's  possession  or  power ;  to  acquire ;  to 


1.  Syaoptli. —  Barker  v.  Barker,  43  Kan.  93- 
In  this  case,  where  A  case  made  recited  that  it 
contained  a  substantial  synopsia  of  the  evi- 
dence only,  and  it  was  claimed  that  the  evidence 
did  not  sustain  the  findings  of  fact  as  found 
by  the  court  below,  it  was  held  that  the  record 
waa  not  sufficient  to  entitle  the  plaintiff  to 
have  the  evidence  reviewed  in  the  appellate 
court.  See  also  Ritchie  v.  Kinney,  46  Mo. 
300. 

8.  Sjrnp.  —  California  Fig  Syrup  Co.  v. 
Stearns,  67  Fed.  Rep.  loii,  (C.  C.  A.)  73  Fed. 
Rep.  Sis,  quoting  Webst.  Diet.  This  was  a 
trademark  case. 

B«Tenae  Law.  —  See  U.  S.  v.  One  Hundred 
and  Twelve  Casks  Sugar,  8  Pet  (U.  S.)  »79' 

3,  Funding  Qyitam.  —  See  Furd — Fuhds,  vol. 
14,  p.  566. 

Byirtem  of  Hunlwrlng.  —  In  Davis  v.  Pacific 
Imp.  Co.,  137  Cat.  248,  it  was  said:  "There 
was  no  evidence  before  the  court  that  any 
system  of  numbering  the  lots  and  blocks  had 
been  adopted  or  was  at  any  time  in  existence  in 
San  Francisco,  and  it  appears  that  the  land  de- 
scribed in  the  tax  deeds  was  for  many  years 
assessed  under  the  same  description  as  in  the 
deeds.  The  fact  that  a  single  block  has  been 
subdivided  into  lots  would  not  constitute  a 
system  of  numbering,  or  indicate  that  other 
blocks  were  subdivided  or  numbered."  See  also 
Klumpke  v.  Baker,  131  Cal.  80. 

Schools.  —  The  Constitution  of  Texas  en- 
joined upon  the  legislature  the  establishment  of 
a  system,  of  free  schools.  The  a>urt  said: 
"  The  word  aystom  as  used  in  the  constitution 
means  an  organized  plan,  an  institution,  some* 
thing  established  for  the  use  and  benefit  of  the 
people  so  long  as  the  want  of  public  education 
will  continue."    Peay  v.  Talbot,  39  Tex.  346. 

In  Kennedy  v.  Miller,  97  Cal.  432,  it  was  said : 
"  The  term  system  itself  imports  a  unity  of 
purpose  as  well  as  an  entirety  of  operation,  and 
the  direction  to  the  legislature  to  provide  *a' 
system  of  common  schools  means  one  Aystem 
which  shall  be  applicable  to  all  the  common 
schools  within  the  sUte." 

TTDUorm  Syfltem  of  Oov eminent.  —  The  Constitu- 
tion of  Wisconsin  provided  that  the  legislature 
should  establish  but  one  system  of  town  and 
county  government,  which  should  be  as  nearly 
uniform  as  practical.  It  was  held  that  a  stat- 
ute providing  for  a  county  board  of  eight  super- 
visors in  a  certain  county  which,  under  the 
general  statute  relative  to  county  government, 
would  have  had  only  three,  was  in  conflict  with 
this  provision ;  that  the  word  system  was  not 
•ynonjrmous  with  "  plan."   State  c  Riordan,  24 
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Wis.  488.  See  also  McConihe  v.  State,  1 7  Fla. 
338;  Enterprise  v.  State,  29  Fla.  128;  State  o. 
Stark,  18  Fla.  255;  Lake  v.  State,  18  Fla.  ioi; 
Ex  p.  Weils,  21  Fla,  280. 

4.  Take. —  Gettinger  v.  State,  13  Neb.  308; 
State  V.  Chambers,  32  W.  Va.  789. 

Statute  Forbidding  AMaetion.  —  In  Couch  v. 
Com.,  (Ky.  189s)  39  S.  W.  Rep.  29,  the  word 
take  in  a  statute  forbidding  ttdcing  or  detain- 
ing any  woman  against  her  will,  etc.,  was  de- 
fined as  "  to  seize ;  lay  hold  upon ;  to  catch." 

Persuasion,  enticements, '  and  devices  without 
force  constitute  a  talcing  under  these  statutes. 
People  V.  Marshall,  59  Cal.  388.  See  the  title 
Abduction,  vol.  i,  p.  174. 

BmbuilamaBt  at  Post  Offlos. —  The  expression 
"  take  the  mail  or  any  letter  or  packet  there- 
from "  has  been  held  to  mean  a  wrongful  and 
unlawful  taking.  In  re  Burkhard,  33  Fed. 
Rep.  27;  U.  S.  V.  Smith,  11  Utah  433.  See 
generally  the  title  EuaBzzLEKEHT,  vol.  10,  p. 
1023. 

''Taks"hi  Sense  of  "  ATrast."— Folce  is  the 
technical  word  used  in  all  writs  and  precepts 
which  a  sheriff  or  other  officer  is  commanded 
to  arrest  the  body.  As  thus  used,  the  term  is 
sjrnonymous  with  "  arrest."  Com.  v.  Hall,  9 
Gray  (Mass.)  267,  69  Am.  Dec.  285.  Compart 
Hamilton  v.  Com.,  3  P.  &  W.  (Pa.)  i^,  infra. 
this  note. 

Taken,  capiatnr,  in  the  twenty-ninth  chapter 
of  Magna  Charta,  which  reads:  NuUus  liber 
homo  capiatur,  vel  imprisonetur  •  •  • 
Per  legale  judicium  parium  suorum,  vet  per 
legem  terrte  (see  the  title  Due  Process  op 
Law,  voL  10,  p.  290,  note  3),  is  used  in  the 
sense  of  "  arrested,"  "  restrained  of  liberty." 
The  expression  does  not  include  the  service  of 
a  process  by  which  no  imprisonment,  no  re- 
straint of  liberty,  no  bail  is  required,  but  which 
consists  in  notice  merely.  Legrand  v.  Bedinger, 
4  T.  B.  Mon.  (I^.)  540-  See  also  the  title 
Arkest,  vol.  3,  p.  834  et  seq, 

Oams  Ii  taken  when  it  is  snared,  though  it  is 
ndther  killed  nor  removed.  Rex  v.  Glover,  R. 
&  R.  C.  C.  269. 

TaUaf  7^  Spawn  or  Ttj, —  In  the  statute  3 
James  I.,  c.  12,  whidi  proUbited  "taking,  de- 
stroying, -or  spoiling  any  spawn,  fry,"'  etc.,  of 
sea  fish,  a  taking  for  destruction  was  pro- 
hibited, and  not  a  removal  of  oyster  spawn 
from  one  bed  to  another  for  further  growth. 
Bridser  v.  Richardson,  3  M.  &  S.  568. 

Take  Ii  Kot  Synonymoas  with  *  Btaal,"  uid  so 
facts  sufficient  to  induce  a  reasonable  man  to 
believe  that  another  has  taken  certain  articles 
do  not  Gonstttut*  probable  cause  warranting  his 
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obtain ;  to  procure.'  "  Take  "  and  its  inflections  have  in  many  phrases  in  law 
a  meaning  but  little  apart  from  the  vernacular ;  *  but  in  the  law  of  eminent 

flour  mill,  contracted  to  tahe  the  plaintiffi' 
wheat  "and  to  give  them  one  barrel  of  flour  for 
erety  four  and  thirty-^  sixtiethi  biuhels.  Id 
holding  that  this  contract  iB^ortcd  a  tale»  and 
not  a  bailment,  the  court  aaid :  "  If  the  word 
take,  as  it  seems  in  this  contract,  is  equally 
applicable  to  a  bailment  as  to  a  sale  or  exdiange, 
and  therefore  equivocal,  the  term  '  give  *  re- 
quires some  act  of  the  defendant  which  should 
pass  the  property  in  the  flour  to  the  plaintiffs." 

AgTMmwit  t0  Take  Shans. —  In  Buffalo,  etc., 
R.  Co.  V.  Dudl^,  14  N.  Y.  336.  it  was  held  that 
an  agreement  to  talee  a  certain  number  of 
aharea  of  a  corporation  created,  if  not  an  ex- 
press, certainly  an  implied  promise  to  pay  for 
the  shares. 

Take,  Own,  and  Hold.  —  An  agreement  pre- 
paratory to  the  formation  of  a  corporation  pro- 
vided tiiat  associates  in  the  undertaking  should 
eacb  taJce,  own,  and  hold  a  certain  number  of 
shares.  In  construing  this  provisitm  die  court 
said :  "  The  words  '  Colee,  own,  and  hold '  are 
here,  obviously,  used  synonymously.  They  only 
mean  that  the  stock  shall  be  issued  to  the  two 
brothers  and  to  Arts  in  the  proportions  therein 
provided,  and  are  not  intended  as  a  restraint 
upon  the  power  of  alienation."  Burden  v. 
Burden,  8  N,  Y.  App.  Dir.  itiS,  aSrmtd  IS9  N. 
Y.  287. 

Take  Held  to  Inolods  Parohaae.  —  Spencer  r. 
Metropolitan  Board  of  Works,  aa  Ch.  D.  14a, 
Compare  Com.  v.  Coleman,  157  Maaa.  460. 
Take  md  Obtain.  —  See  Obtain^  vol.  ai,  p. 

764. 

S.  See  Abb.  L.  Diet,;  And.  L.  Diet 
"Take  BoAh  Aetion  as  Kay  Be  WiBimry"  to 
Beoore  Employment  of  Veteraos. —  See  Johnson 
V.  Kimball,  170  Mass.  62,  leaving  undetermined 
whether  this  provision  is  mandatory  and  en- 
forceable, and,  if  so,  whether  on  complaint  of 
one  who  has  no  further  interest  therein  than  as 
a  veteran, 

"Taken"  Equivalent  to  "Takes  In  iDTttnm.** 

—  A  statute  provided  that  an  estate  by  curtesy 
should  not  "be  liable  to  be  attached  or  in  any 
way  token  for  the  ddits  of  the  husband."  It 
was  held  that  taken  meant  "  taken  in  invilum." 
Briggs  V.  Titus,  13  R,  I.  136. 

"Take"  In  Sense  of  "Require." —An  avei^ 
ment  that  it  will  take  all  of  specified  property 
to  pay  the  debts  of  a  decedent  is  a  sufficient 
averment  of  a  necessity  of  ordering  a  sale. 
Take  in  this  sense  is  equiTalmt  to  "require." 
Ktnfc  V.  Kent,  29  Ala.  54a. 

"  laklaf  P^aoa."  —  See  the  title  Accideitt 
Ihsurarck,  voL  I,  p,  314.  And  that  an  accident 
policy  exempting  the  company  from  liability 
for  taking  poison  included  only  the  voluntary 
taking  of  poison,  see  Traveller's  Ins.  Co.  &.  Dun- 
lap,  160  III.  64»i  52  Am.  St.  Rep.  357;  Metro- 
politan Acc.  Assoc.  V.  Froiland,  t6i  III.  30,  52 
Am.  St.  Rep.  359. 

Death  from  AnytUn^  AooUoBtally  Taken,  Ad< 
mlalitareA,  or  Inhaled.— An  exception  to  this 
effect  in  an  accident  policy  has  been  held  to 
imply  voluntary  action  on  the  part  of  the  In- 
sured or  some  other  person.  "  The  insured 
must  take  or  inhale,  or  another  must  adminit* 
ter.   The  manifest  purpose  of  the  provision  la 


prosecution  for  thefL    Stone  v.  Stevens,  la 

Conn.  219,  30  Am.  Rep.  6ti. 

And  a  charge  of  taking  property  does  not 
per  se  impute  larceny  within  the  law  of  libel 
and  slander.  See  the  title  Libel  and  Slander, 
vol.  18,  pp.  890,  891,  and  see  Robertson  v.  Lea, 
I  Stew.  (Ala.)  141;  Licville  v.  Earlywine,  4 
Blackf.  (Ind.)  469 ;  Coleman  v.  Playated,  36 
Barb.  (N.  Y.)  26,  appeal  dismissed  40  N.  Y. 
341. 

Take  aad  Oany  Away.  —  la  Laroony,  these  are 

the  technical  words  used  in  charging  the  of- 
fense. See  die  title  Larceny,  12  Encyc.  or  Pl. 
AND  Pk.  95  et  seq.,  and  see  in  this  work  the 
title  Labcehy,  vol.  18,  p.  468  el  seq.;  CAKar, 
vol.  s.  p.  7*4- 

Same  —  Treapan.  —  In  State  v.  Porter,  25  W. 
Va.  689,  it  was  said ;  "  The  words  '  take  and 
carry  away,'  though  not  necessarily  words  of 
trespass,  may  be  such,  and  when  employed,  as 
they  are  here,  with  oUier  words  importing  acts 
of  tretpasa.  it  is  fair  and  reasonable  that  they 
should  also  be  so  construed.  In  fact,  the  techni- 
cal meaning  of  these  words  '  take  and  carry 
away '  in  criminal  law  implies  a  trespass,  and 
can  only  be  supported  by  proof  that  the  prop- 
erty was  taken  against  the  owner's  will,  and 
not  by  his  consent." 

Taken  la  —  English  Agrlooltoral  Holdings  Act 
188S.  —  See  Masters  v.  Green,  ao  Q.  B.  D.  807. 

Taken  In  Eneadon.  —  A  sheriff  seized  under 
a  a.  fa.  the  goods  of  a  judgment  debtor  who 
was  liable  to  pay  to  the  vestry,  as  the  rating 
authority  of  the  parish,  a  certain  rate  made  up 
of  a  poor  rate  by  virtue  of  the  local  act  and  a 
general  rate  under  the  Metropolis  Manage- 
ment Act,  1855.  A  demand  was  made  on  the 
sheriff  by  the  rate  collector  for  the  amount  of 
the  rate;  but  the  sberiif,  having  subsequently 
received  from  the  dd>tor  the  amount  of  the 
judgment  debt,  withdrew  from  possession  with- 
out having  paid  the  rate.  It  was  held  that 
the  goods  had  been  taken  in  execution.  St. 
Marylebone  v.  London,  (1900}  2  Q,  B.  591. 

1.  Hallenbeck  v.  Getz,  63  Conn.  388. 

Tranafte  of  Foiaeaslon  or  Control. —  In  Jersey 
City  V.  Morris  Canal,  etc.,  Co..  41  N.  J.  L.  70, 
it  was  said :  "  In  its  usual  signification,  the 
word  taken  implies  a  transfer  of  possession, 
dominion,  or  control.  A  thing  is  not  taken  un- 
less such  a  change  of  status  is  effected.  In 
trespass,  trover,  or  replevin  the  taking  is  not 
accomplished  until  the  goods  are  within  the 
power  or  control  of  the  defendant.  A  devisee 
toleea  under  a  will  only  when  the  possession 
and  control  of  the  devisor  has  ceased." 

Authority  to  Take  Inolndea  Fowar  to  Sell.— 
Jackson  V.  Brown,  s  Wend.  (N.  Y.)  590,  stated 
under  the  title  Banks  and  Banking,  vol.  3, 
p.  800,'  note. 

Taken  Possession  of  and  Administered  —  Ex- 
ecutor de  Son  Tort. —  See  New  York  Breweries 
Co.  V.  Atty.-Gen.,  (1899)  A.  C.  62. 

Take  and  Convert  in  a  statute  authorizing 
arrest  has  been  held  applicable  to  personalty 
only.  See  the  title  lupRtsoNMENT  fox  Debt 
AND  IN  Civil  Actions,  vol.  16.  p.  22. 

Sale  or  Bailment.  —  In  Norton  v.  Woodruff, 
a  N.  Y.  153.  the  defendant,  the  owner  of  a 
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domain,  wills,  etc.,  they  are  used  in  technical  or  ;»ar»-technicai  senses.^ 
TAKE  CAU  —  See  note  2. 
TAKE  CHABOE.  —  See  note  3. 
TAKE  EFFSCI.  — See  Eftect,  vol.  10,  p.  448. 
TAKE  BIB  OWH  UFE.  —  See  note  4. 
TAXEV  AS  TRUE.  —  See  note  5. 

TAXEV  DT  ABULTSRT.  (See  also  the  title  MURDER  and  Manslaughter. 
vo!.  21,  pp.  187,  209.) — See  note  6. 

to  exempt  the  insurer  from  liability  where  the 
insured  baa  voluntarily  and  consciously,  but 
ftcddentally,  taken  or  inhaled  or  something  has 
been  Toluntarily  administered  which  was  in- 
jurious or  destructive  of  life."  Mcnneiley  v. 
Employers'  Liability  Assur.  Corp.,  148  N.  Y. 
596,  51  Am.  St  Rep.  716.  See  also  the  title 
AcciDKVT  iNsmjufcsi  -vol  I,  p.  315. 

Taklaf  Bnm  TNthaimy.  —  In  Henderson  v. 
Parry,  93  Ga.  775,  it  was  held  that  the  pihrase 
"  taking  down  ^e  testimony,"  as  used  in  the 
Gtorgia  statutes  proridinir  for  the  compensa- 
tion of  official  stenographic  reporters,  embraced 
both  the  makins  of  stenographic  notes  by  the 
reporter  and  the  translation  of  these  notes  in 
ordinary  Ungate.  See  also  the  title  Stekog- 
BATKERs,  vol.  a6,  p.  773,  note  3. 

TakM  in  Ssnw  of  to  Be  Takmi. —  In  Saffold 
9.  Hctfne,  73  Miss.  470,  it  was  held  that  an 
agreement  of  counsel  that  "  any  and  all  testi- 
mony taken  in  "  another  case  "  may  be  used 
in  this"  embraced  a  deposition  taken  in  such 
other  case  after  the  date  of  the  agreement,  it 
appearing  that  this  was  the  construction  acted 
on  by  the  counsel  then  engaged  in  the  cause. 

Itktaf  Aid  Bntalac  M^gmiM.  (See  generally 
tiw  title  Attzau,  a  Encyc.  of  Pl.  and  Pr.  J37  tt 
—  The  Maryland  statute  providing  that  an 
appeal  from  a  decree  in  equity  should  be  taken 
ud  entered  within  two  months  is  not  complied 
with  by  filing  an  appeal  bond.  Humphreys  v. 
Slemotts,  78  Md.  606. 

Apptnl  Tnkoa. — An  appeal  cannot  be  said 
to  be  taken  until  it  is  in  some  way  presented 
to  the  court,  as  by  filing  the  papers,  viz.,  the 
petition  and  allowance  of  ai^al  (where  there 
is  such  a  petition  and  allowance),  the  appeal 
bond,  and  the  citation.  Credit  Co.  c.  Arkansas 
Cent.  R.  Co..  ia8  U.  S.  261.  See  also  Chow  Loy 
tf.  U.  S.,  (C  C.  A.)  iia  Fed.  Rep.  3S6. 

An  appeal  is  taken  by  filing  and  serving  the 
notice,  but  the  appeal  so  taken  docs  not  become 
effectual  until  the  undertaking  is  filed.  Peran 
V,  Monroe,  i  Nev.  487. 

Tskon  Sown — Xngllih  PobUe  Htalfh  Act,  g  18S. 
—  See  Atty.-Gcn.  r.  Hatch,  (1893)  3  Ch.  36. 

Vnwj  IdEsn  or  Buerred.  (See  also  the  title 
UstTRY.)  —  See  Boag  v.  Lewis,  r  U.  C.  Q.  B. 
357,  wherein  it  was  said  that  the  word  taken 
is  not  necessarily  equivalent  to  paid.  And  see 
as  to  a  statute  forbidding  pawnbrokers  to 
take  txetmiw  interest,  Hallenbeck  v.  Getx, 
63  Conn.  388,  stated  under  the  title  Pawn  and 
FaWnbkoxer.  vol.  22,  p.  509,  note  5. 

Takttno  in  a  statute  against  usury  has  been 
held  to  lltclnde  cases  of  merely  reserving 
interest  U.  S.  Bank  v.  Owens,  2  Pet.  U.  S.) 
53S.   See  also  Handel  v.  Isaac,  13  Md.  319. 

The  "  taking,  receiving,  reserving,  or  charg- 
ing "  of  usury  has  been  held  to  imply  something 
more  to  be  done,  to  the  loss  or  detriment  of  the 


dd>tor,  than  the  mere  presentation  of  an  illiqpd 
claim  which  was  neither  recognized  nor  paid. 
Grant  v.  Morris,  81  N.  Car.  150.  See  also 
Churchill  v.  Tumage,  laa  N.  Car.  426,  where 
the  facts  were  held  to  constitute  such  a  tak- 
ing or  charging  of  usury. 

1.  As  to  Wh&t  CoBstitntea  a  TaUng  fbr  Fnblio 
Use  within  the  law  of  eminent  domain,  see  the 
title  Ekiheht  Douain,  vol.  10,  p.  1102  et  seq, 

Takoa  sad  Ondsd—  Xxe^tton  from  Mortgage. 
—  A  mortgage  contained  mis  clause :  "  This 
mortgage  excepts  from  the  within  description 
all  that  part  already  taken  and  graded  for 
Dakota  avenue."  This  provision  was  held  to 
exempt  from  the  mortgage  a  strip  of  land  along 
the  avenue  which  the  city  had  condemned  for 
the  purpose  of  widening  it,  and  which  the  public 
was  using,  although  the  condemnation  proceed- 
ings were  afterwards  abandoned.  Lawrence  v. 
London,  etc.,  Mortg.  Co..  71  Minn.  53s. 

Wills.— See  the  title  Wills. 

a.  Take  Care— Agent  te  Take  Oare  Of, —  In 
Brisbane  v.  Adams,  3  N.  Y.  129,  it  was  held 
tbat  an  agent  to  taks  care  of  property  and  to 
give  to  his  principal  notice  of  the  existence  of 
liens  upon  it  had  no  aujhority  to  make  an  agree- 
ment with  a  third  person  to  purchase  the  prop- 
erty on  account  of  his  principal,  at  a  sale  to 
which  it  was  es^KMcd  to  satisfy  rent  under  a 
distress  warrant. 

live-steek  EBiIpmenti.  —  See  Heumphreus  v. 
Fremont,  etc.,  R.  Co.,  8  S.  Dak.  103.  And  see 
the  title  Cahriebs  of  Live  Stock,  vol.  5,  p.  4^7- 

5.  Take  Oharge, —  A  provision  that  a  commis- 
sioner shall  take  charge  of  an  insolvent  bank 
has  been  held  to  mean  that  the  commissioner 
shall  take  actual  charge  of  the  bank  by  going 
to  the  institution  and  there  assuming  control. 
Dodson  V.  Wightman,  6  Kan.  App.  835- 

1,  Take  His  Own  life. —  In  Supreme  T^dgc, 
etc.,  V.  Gelbke,  198  111.  365,  it  was  said:  "  The 
word  '  suicide '  and  the  words  '  to  die  by  his 
own  hand  '  or  '  by  bis  own  act '  or  '  to  take  his 
own  life '  mean  the  same  thing,  and  each  con- 
veys the  idea  of  voluntary,  intentional  self- 
destruction."  See  also  Pierce  v.  Travelers*  L 
Ins.  Co.,  34  Wis.  394,  and  see  Suicide,  mtg, 
and  the  title  Life  Insurance,  vol.  19,  p.  77. 

8.  Taken  as  Tne.  —  An  instruction,  where 
the  accused  is  examined  on  his  own  behalf,  that 
what  he  testified  to  against  his  interest  is  to  be 
"  taken  as  true  "  is  not  prejudicial  error.  The 
court  said :  "  To  say  that  they  are  to  be 
'  t€tken  as  true,'  as  was  done  in  this  instance, 
is  saying  no  more  than  that  they  are  '  presumed 
to  be  true '  or  are  conclusive  for  the  purposes 
of  the  case  in  hand."  State  v.  Brooks,  99  Mo. 
13;,  citing  I  Greenl.  Ev.,  Si  S7>  3»',  Webst. 
Diet,  tit  Presume. 

6,  Taken  In  Aot  of  Adnlterr. — Under  fbe 
Texas  statute  whidi  provides  that  "  homicide  is 
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TAKXS8.  — See  note  i. 

TAKE  UP.   (See  also  SECTIONAL,  vol.  25,  p.  177.)  —  See  note  3. 
TAKIVO  SAXFLES.  —  See  note  3. 
TAIC.  —  See  note  4. 

TALES  —  TALESMAH.  (See  also  the  title  JURY  AND  JURY  Trial,  vol.  17, 
p.  1 191  etseq.)  —  '*  If  by  means  of  challenges  or  other  cause  a  sufficient  number 
of 'unexceptionable  jurors  doth  not  appear  at  the  trial,  either  party  may  pray 
a  tales.  A  tales  is  a  supply  of  such  men  as  are  summoned  upon  the  first 
panel  in  order  to  makeup  the  deficiency."  "  A  talesman  is  a  juror  summoned 
to  fill  up  a  panel,  for  the  trial  of  a  particular  cause.* 

TALZiAOE.  —  Tallage  "  is  a  general  word  and  includes  all  subsidies,  taxes, 
tenths,  fifteenths,  impositions,  or  other  burdens  or  charges  put  or  set  upon 
any  man.' 

TAgqiBLE.  —  See  the  titles  SUCCESSION  TAXES,  ante;  Taxation,  post. 
TAHHIVGl.  —  Tanning  is  the  art  or  process  of  converting  hides  and  skins 
into  leather.** 

TABE.  —  See  Draft,  vol.  10,  p.  218. 

TABIPF.  (See  also  the  title  Revenue  Laws,  vol.  24,  p.  883.)  — The 
term  *'  tariff "  is  applied  to  customs  duties,  tolls,  or  tribute  payable  upon  mer- 
chandise to  the  general  government ;  the  rate  of  customs,  etc.,  also  bears  this 
name,  and  the  list  of  articles  liable  to  duties  is  also  called  the  tariff.* 

TAVEEH.  —  See  note  10. 


justifiable  when  committed  by  the  husband  upon 
the  person  of  any  one  tofcen  in  the  act  of 
adultery  with  the  wife,  provided  the  killing  take 
place  before  the  parties  to  the  act  of  adultery 
have  separated,"  it  is  held  that  in  order  to  arail 
himself  of  the  protection  afforded  tqr  the  stat- 
ute the  husband  need  not  be  an  eye  witness  to 
the  physical  act  of  coition  between  bis  wife  and 
her  paramour,  but  it  will  be  sufficient  if  he  sees 
the  paramour  in  bed  with  his  wife,  or  leaving 
it,  or  in  such  a  position  as  indicates  with  a  rea- 
sonable certainty  to  a  rational  mind  that  they 
had  just  then  committed  the  adulterous  act,  or 
were  then  about  to  commit  it.  Price  v.  State, 
18  Tex.  App.  474,  51  Am.  Rep.  323.  See  also 
Af  assie  v.  State,  30  Tex,  Crim,  64 ;  Morrison  v. 
State,  39  Tex.  Crim.  519. 

L  Takm  — FziM.  — In  The  Vryheid.  a  C 
Rob.  ai.  Sir  William  Scott  said  that  by  the 
word  bdleers  in  an  Act  of  Parliament  giving  a 
prize  to  the  takers  are  naturally  to  be  under- 
stood those  who  actually  take  possession  or 
those  affording  an  actual  contribution  of  en- 
deavor to  that  event ;  any  of  these  persons  are 
naturally  included  under  the  denomination  of 
falters.  But  the  courts  of  law  have  gone  fur- 
ther, and  have  extended  the  term  toher  to  an- 
other description  of  persona  —  to  those  who,  not 
having  contributed  actual  service,  are  still  sup- 
. posed  to  have  rendered  a  constructive  assist- 
ance. See  also  The  Iron-Oad  Ram  Atlanta,  a 
Sprague  (U.  S,)  351,  2  Fed.  Caa.  No.  619;  The 
Cherokee,  2  Sprague  (U.  S.)  335,  3  Am.  L,  Reg. 
N.  S.  301. 

2.  The  Fhnia  **  Tike  Vp  and  Um"  in  Texas 
statutes  making  it  an  offense  to  tefee  up  and 
use  any  "  dumb  animal  the  property  of  another  '* 
(Pen.  Code  Tex.,  art.  788)  "  or  any  animal 
coming  within  the  meaning  of  an  estray"  (Pen. 
Code  Tex.,  art.  (}i8)  has  a  definite  meaning  and 
was  intended  to  prevent  the  teHdng  wp  and 


using  of  such  animals  as  arc  not  confined  \n 
actual  possession.  Cochran  v.  State,  36  Tex. 
Crim.  lis;  Davis  v.  State,  30  Tex.  352. 

For  construction  of  other  statutes  regulating 
the  Uiking  up  of  estrays,  see  the  title  Ahi- 

MALS,  vol.  2,  pp.  379,  380. 

One  who  pays  negotiable  paper,  at  the  sanw 
time  receiving  the  instrument  into  his  own 
hands,  is  said  to  "talee  up  the  instrument." 
See  the  title  Bills  op  Exchange  and  Prouis- 
SOKY  Notes,  vol.  4,  p.  496. 

5.  Taking  BampIflS,  —  See  the  title  Adulteka- 
TioM,  vol.  I,  pp.  743,  743,  and  see  Spencer  v. 
Metropolitan  Board  of  Works,  23  Oh.  D,  143. 

4.  Talo.  —  See  Severance  v.  New  Ei^land 
Talc  Co.,  7»  Vt.  181. 

A.  talsB.  —  3  Black.  C6m.  364,  foUowed  in 
O'Connor  v.  State,  9  Fla.  335. 

Osto  Tslss  and  Deoem  Tales  were  the  names  at 
common  law  of  the  writs  issued  to  summon 
such  bodies  of  jurors.  In  the  case  of  octo 
tales,  eight,  and  in  the  case  of  decern  tales, 
ten  men,  were  summoned.  See  3  Black.  Com.  364. 

6.  Tslssman.  —  Shidds  v.  Niagara  Sav.  Bank, 
3  Hun  (N.  Y.)  479. 

7.  Talli^—  People  v.  Brooklyn.  9  Barb.  (N. 
Y.)  5S0,  quoting  2  Co.  Inst.  53a. 

8.  Tanniaff.  —  Tannage  Patent  Oi.  v.  Tkiia- 
allan,  93  Fed.  Rep.  817.  Thia  was  a  patent  ease. 

9.  Tariff.  —  Bouv.  L  Diet. 

10.  See  the  titles  Gaming,  vol.  14,  p.  673 ; 
Gambling  Houses,  vol.  14,  p.  699;  Inns  and 
Innkeepers,  vol.  16,  p.  508 ;  Intoxicating 
LiguDKS,  vol.  17,  p.  354.  See  also' Thomson  v. 
Lacy,  3  B.  ft  Aid.  383.  5  E>  C.  L  385 ;  Com. 
V.  Kamp,  14  B.  Mon.  (Ky.)  309;  State  v. 
Fletcher,  5  N.  H.  358 ;  Curtis  v.  State,  s  Ohio 
334;  Matter  of  Schneider,  11  Oregon  388; 
Comer  v.  State,  36  Tex.  App.  509 ;  Wortham  v. 
Com.,  5  Rand.  (Va.)  669;  Lin  cons  v.  Oun.,  9 
Leigh  (Va.)  608. 
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Proceedings,  786. 
(/)  Limitations,  788. 

(2)  Distress  or  Summary  Seizure  and  Sale,  788. 

(a)  /«  General,  788. 

(^)  Authority  to  I^istrain  or  Seize  —  Special  Warrant, 
789. 

(f)  JT^a/  Property  May  Be  Seized,  791. 
(rf)  Zrfziy  a«i/  Return,  793. 

(3)  Arrest  and  Imprisonment,  794. 
UMijhf  of  Collector,  795. 

.  tf.  7V»  TiMC^i-r,  795. 

(1)  Protection  Aforded  by  Regular  Process,  795. 

(2)  Unauthorized  Acts,  707. 

b.  Duties  and  Liability  to  the  Public,  798. 

(1)  Duty  to  Collect  —  Negligence,  798. 

(2)  Duty  to  Keep  and  Account,  799. 

(uj  Safekeeping,  799. 
{Jf)  Accounting,  800. 

(W.  Extent  of  Liability,  800. 
M.  7%*  Accounting,  802. 
i-f.  Statement  of  Account,  803, 
Medium  of  Payment,  803. 
^f.  Effect  of  Settlement,  804. 
Liability  $f  Sureties  on  Bond  of  Collector,  804. 
(1)  In  General,  804. 

12)  Liability  on  General  and  Special  Bonds,  805. 

(3)  Liability  for  Funds  Collected,  806. 

(a)  Estoppel  of  the  Sureties,  806. 
{b)  Diversion  of  Fund,  Boy. 

(c)  Misappropriation  and  Conjlicting  ZtabHUies  under 
Different  Bonds,  807. 
(4\  Liability  for  All  Official  Acts,  807. 
(5)  Indulgence  to  Collectors,  807. 
,  Remedus  Against  Defaulting  Collectors,  808. 
«.  Summary  Remedy,  808. 
(i)  In  General,  808. 

Nature  and  Validity,  8o^ 
(3^  Construction,  809. 
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^.  Jlitfudy  by  Civil  Action,  8io. 
(i)  /«  Gen^yai,  810. 
(2J  WAff  ErUitUd  to  Sue,  811. 

(3)  Burden  of  Proof  ^  811. 
6.  Ompensation  of  Collectors^  813. 

a.  In  General,  ^\ 2. 

h.  Ompensation  Dependent  on  Making  the  M&n^^  8x3. 
c.  Mode  of  Payment,  814. 

XT.  Tax  BALia»  815. 

I.  Personal  Property^  815. 

a.  Notice  of  Sale,  815. 

b.  Conduct  of  Sale,  815. 

c.  Hetum,  816 
a.  Lands,  816. 

a.  Prerequisites  of  Right  to  Sell,  S16. 

(i)  GrafU  of  Authority,  816. 

(21  Validity  of  Tax,  817. 

(3;  Nonpayment  of  Tax,  817. 

(4)  Liability  of  Property,  818. 

(aj  /»  General,  818. 

Primary  Lialnlity  of  Personalty,  818- 
.  oa.  Where  Primarily  Liable,  818. 
M.  Pr<4tfrtf  Not  Primarily  Liable,  830. 

(5)  Regularity  of  Preliminary  Proce^ngs,  830. 
C6)  Notice,  820. 

^a)  /«  General,  820. 

Notice  to  Delinquent,  821. 
Contents  of  Notice,  823. 
oa.  /«  General,  822.. 

Amoutti  of  Tax,  822. 
^.  TVflv  an/ /'/lU'^     ^is/;,  823. 
(Af,  Description  of  Property,  823. 
(^f )  Method  of  Advertisement,  826. 
aa.  /»  General,  826. 

Advertisement  in  Newspapers,  826. 
i:^.  Advertisement  by  Posting  Notices,  828. 
Proof  of  Preper  Notice, 

b.  Conduct  of  Sale,  830. 
TVmif,  830. 
Place,  831. 

ify  C^«r  Competed,  831. 

Quantity  to  Be  Sold,  831. 
(a)  /ff  General,  831. 
0        IS  Parcels,  832. 
)        According  to  Assessment,  834. 

(5)  Amount  for  Which  Sale  to  Be  Made,  835. 

(a)  In  General,  835. 

\F)  Excessive  Amount,  836. 

(6)  Opportunity  for  Competition  at  Sale,  838. 

(7)  Terms  of  Sale,  840. 
(.  Proceedings  After  Sale,  841. 

(1)  Disposition  of  Surplus,  841. 

(2)  Report  and  Record,  841. 
{3)  Confirmation,  843. 

(4)  ^Certificate,  844. 

ZTL  rOBniTtmX  TOB  NOVOOICPLIATOB  WITH  TAX  lAWi^  846. 

1.  In  Gerteral^  846. 

2.  Nature  of  Title  Acquired  by  State,  847. 

3.  Sale  of  Forfeited  Lands,  %^-]. 
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4.  ConsiiiutiotuUity  —  Consiruction  0/  Statutes^  847. 

5.  Aciion  to  Test  VaUHly  of  Forfeiture^  84S. 
o.  Redemption,  S48. 

7.  Waiver,  848. 


ZVU  XSDBXTTIOV  nOK  TAX  SALES,  849. 


I.  Definition  and  Distinction^  849. 

a.  Definition^  849. 

b.  As  Distinguished  from  Purchase,  849. 
8.  Nature  of  Rights  849. 

a.  In  General^  849. 

Characteristics  of  Right,  849. 
tf.  Necessity  for  Notice,  850. 

3.  Construction  of  Redemption  Statutes,  850. 

4.  £ffieet  of  Re^mption,  85a 

a.  /ff  General,  850. 

^.  Redemption  by  Owner,  850. 

Redemption  by  Grantee  of  Owner,  850. 
^.  Redemption     Mortgagee  or  Other  Lienholder,  B$i, 
e.  Redemption  by  Occupant,  8^1. 

f.  Redemption     One  of  Several  Uenholders,  851. 

g.  Effect  of  Paramount  Title,  851. 

5.  Who  May  Redeem,  851. 

a.  In  General,  851, 

b.  Owners,  853. 

A  .^^fff/  of  Owner,  85a. 
jPar/  Cfwners,  852. 

(i)  /»  General,  853. 

faS  £^«^  SUUutes,  855. 

(3)  Minors,  853. 
r.  Mortgagees,  853. 

(1)  /»  General,  8cj. 

(2)  Purchaser  at  "Foreclosure  Sale,  85^ 

6.  Period  for  Redemption,  853. 
a.  /«  General,  853. 


<f.  Extension  of  Period  for  Redempdon,  854. 
(i)  /«  General,  854. 
fa)  /Tjr  Statute,  8^5. 

(3)  Cmr/        Extend  Time  on  Equite^le  Grounds,  855. 

(4)  Waiver  of  Requirements  as  to  Time,  855. 
#.  Persons  under  Disability,  855. 

(1)  /«  General,  855. 

(2)  Statutory  Provisions,  855. 
6)  (7/  n///.  855. 

(4)  Effect  of  Extension,  856. 

(5)  PTAfl/  ^(jy      Redeemed,  856. 

(6)  4^4r^/  <7/  Subsequent  Statute,  856. 
7,  Payment  and  Tender,  856. 

0.  /n  General,  856. 

A  Refusal  to  Accept,  857. 

^<rf/  I?/  Tender,  857. 
^.  .£]^tff/  ^  Erroneously  MarlUng  Land  "Redeemed**  857. 

Kind  of  Money  Required,  857. 
/.  To  Whom  Made,  8^7. 

g.  When  Dispensed  with,  8^8. 

(1)  Conduct  of  Purchaser^  858. 

(2)  When  Amount  Cannot  Be  Discovered,  858. 

h.  Mistake  or  Fraud  of  Officer,  858. 

1.  Equitable  Redemptioft,  858. 
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8.  Amount,  858. 

a.  In  General,  858. 

b.  When  Lots  Are  Assessed  and  Sold  Separatefyj  859. 

c.  Where  Land  Is  Improperly  Grouped  and  Sold,  859. 

d.  Improvements,  860. 

e.  Rents  and  Profits^  86a 

9.  Notice  to  Redeem,  860. 

a.  In  General,  860. 

b.  By  Whom  Served^  861. 
£.  General  Requisites^  861. 

d.  Contents  of  Notice,  86a. 

e.  Tq  Whom  Given,  862. 
/.  Publication,  863. 

g.  Affidavits  of  Service  and  Publication,  864. 

(1)  In  General,  864. 

(2)  Contents  of  Affidavit,  865. 
Xo.  Evidence,  865. 

a.  Certificate  of  Redemption,  865. 

b.  Books  of  Redemption,  866. 

f.  Tax  Deed,  866. 

d.  Affidavit  of  Publication,  866. 

e.  Receipt  of  Officer  Authorized  to  Receive  Paynigni,  866. 
/.  Evidence  to  Show  Right  to  Redeem,  866. 

g.  Evidence  to  Prove  Tender  and  Payment,  866. 

h.  Evidence  to  Prove  Occupancy,  866. 
Evidence  to  .Show  Residence  of  Owner,  866. 

J,  Burden  of  Proving  Proper  Notice,  866. 
*.  Proof  of  Title  Not  Necessary  for  Redemption,  866. 
II.  Equitable  Jurisdiction,  866. 

a.  In  General,  866. 

b.  Where  Void  Tax  Deed  Is  Issued,  867. 

c.  Foreclosure  of  Right  of  Redemption,  86  7. 

DI8TSIBUTIOV  AVD  DlSFOBITIOV  Of  ATAIU  01  TAXATimT,  867. 

ZIZ  MvnoiPAL  Taxation,  868. 

I.  Sccpe  of  Section,  868. 
a.  Power  to  Tax,  869. 

a.  Grant  fy  State,  869. 

{i)  In  General,  869. 

(2)  Construction  of  Statutes  Granting  Power,  870. 

b.  Power  by  Necessary  Implication,  87  a. 

€.  Limitations  on  Power,  873.  , 

(1)  Constitutional  Restrictions,  873. 

(2)  Legislative  Restrictions,  874. 

(a)  In  General,  874. 

Xp)  Effect  of  Limitation  on  Special  Grants  of  Taxing 

Poiver,  876. 
(c)  Effect  of  Taxation  in  Excess  of  Limit,  878. 

(3)  Effect  of  Limitation  on  Pre-existir^  DeMs,  879. 

d.  Withdrawal  or  Alteration  of  Power,  879. 

e.  Power  to  Impose  Special  Taxes,  881. 

3.  Now  Power  Exercised,  881. 

a.  Conformity  to  State  Methods,  881. 

b.  Conformity  to  Statutory  Requirements,  88a. 

c.  Irregularities  and  Informalities,  885. 

d.  Effect  of  Partial  Invalidity,  886. 

4.  Compelling  Exercise  of  Taxing  Power,  886. 

a.  Legislative  Compulsion,  886. 

b.  Judicial  Compulsion,  887. 
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5.  Submission  to  Popular  Fottf  887. 

a.  Power  of  Legislature  io  Submii  Decision  ^  Voters,  887. 
Necessity  for  Approval  of  Taxpi^s^  888. 

c.  Notice  of  Election^  889. 

d.  Proceedings^  891. 

6.  Purposes  of  Municipal  Taxation,  893. 

a.  In  General,  893. 

b.  Sinking-fund  Taxes^  894. 

7.  Subfects  of  Municipal  Taxaaon,  895. 

a.  In  General,  895. 
Public  Pr^erty,  897. 
Property  Outside  Corporate  Limits^  897. 
Annexed  Territory,  897. 
f  i)  /«  General,  897. 
(3)  Agricultural  Lands,  898. 
(a)  Majority  Pule,  898. 

"  "  ^»/<f,  899. 

(A  Statutes  ExempHf^  or  Fimng  Lower  Hate,  900b 

e.  Detached  Territory,  901. 
f.  Exemptions,  901. 

8.  Assessment,  902. 

9.  Collection,  903. 

10.  Tkxf J  fin  Particular  Districts  and  Quasi-Munieipaliiies,  905. 

a.  In  General,  ^05. 

^.  School  Districts  and  School  Taxes,  905. 
(x)  Del^aiion  of  Taxii^  Power,  905. 

(2)  Exercise  of  Power,  907. 

(3)  Persons  and  Property  Taxable,  909. 

(4)  Collection  and  Disposition  of  Fund,  911. 

e.  Highway  Districts  and  Street  and  Highway  Taxes,  9x1. 
(1)  Delegation  of  Taxing  Power,  911. 
12)  Exercise  of  Power ^  913. 

(3)  Persons  and  Property  Taxable,  914, 

(4)  Collection  and  Disposition  of  Fund,  915. 
(5}  Work  on  Highways,  916. 

{a)  In  General,  916. 
(i)  Notice,  917. 

(4  fKitf  Zfo^f  A?  Pood  Duty,  018. 
(</)  Liability  for  Failure  or  kefitsal  to  Work,  918. 
ZAWf  Districts  and  Taxes,  9x9. 
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matters  of  PROCBDORB,  see  tke  EtrcrcLorADiA  of  Pleading  and  Practics, 
titles  INTERNAL  REVENUE,  vol.  xi,  p.  439;  TAXATION,  vol.  ai, 
p.  361- 

As  to  Customs  Duties  and  Internal  Revenue  Taxes,  see  in  this  work  the  title 

REVENUE  LAWS,  vol.  24,  p.  883. 
Asio  Exemptions  from  Taxation,  see  the  title  EXEMPTIONS  {FROM  TAXA- 

TION),  vol.  12,  p.  266,  and  the  cross-references  there  given. 
As  to  License  and  Privilege  Taxes,  see  the  title  OCCUPATION,  BUSINESS,  AND 

PRIVILEGE  TAXES,  vol.  21,  p.  770. 
As  to  Taxation  for  Local  Improtiements,  see  the  title  SPECIAL   OR  LOCAL 

ASSESSMENTS,  yol.  25.  p.  1166. 
As  to  Taxation  of  Corporations,  see  the  title  TAX  A  TION  (CORPORA  TE  ),  post. 
As  to  Taxation  of  Successions,  see  tke  title  SUCCESSION  TAXES,  ante,  p.  337. 
As  to  Taxation  in  Canada,  see  DOMINION  OF  CANADA,  vol.  10,  p.  42. 
As  to  Taxes  as  Incumbrances,  see  the  titles  COVENANTS,  vol.  8,  p.  126;  FIRS 

INSURANCE,  vol.  13,  p.  261. 
As  to  the  Titles  of  Purchasfrs  at  Tax  Sales,  see  the  title  TAX  TITLES,  post. 
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I'or  other  matters  of  Substantive  Law  and  Evidbncs  related  to  this  subject^  see 
the  folhwing  titles  in  this  work :  ALIENS,  vol.  2,  p.  84;  ANNUITIES^  vol.  2, 
p.  392;  ASSIGNMENTS  FOJt  THE  BENEFIT  OF  CREDITORS, 
vol.  3,  p.  i;  AUCTIONS  AND  AUCTIONEERS,  vol.  3,  p.  496;  BICY- 
CLES, vol.  4,  p.  31 ;  BUILDING  AND  LOAN  ASSOCIATIONS,  vol.  4. 
p.  loii;  CONSTITUTIONAL  LAW,  vol.  6,  p.  88a;  CORPORATIONS 
(PRIVATE),  vol.  7,  p.  620;  COUNTIES,  vol.  7,  p.  898;  COUNTY  COM- 
MISSIONERS, vol.  7,  p.  looa;  COUNTY  SEAT,  vol.  7,  p.  loii;  DOWER, 
vol.  10,  p.  122;  DUE  PROCESS  OF  LAW,  vol.  10,  p.  287;  ELECTIONS, 
vol.  10,  p.  552;  ELECTRIC-LIGHT  COMPANIES,  vol.  10.  p.  861;  EX 
POST  FACTO  LAWS,  vol.  la,  p.  525;  FOREIGN  CORPORATIONS, 
vol.  13,  p.  834;  FREEMASONS,  vol.  14,  p.  539;  IMPAIRMENT  OF 
OBLIGATION  OF  CONTRACTS,  vol.  15,  p.  1042;  INDIANS,\ol  16. 
p.  236;  INSURANCE,  vol.  16,  p  886;  INTERSTATE  COMMERCE, 
vol.  17,  p.  108;  INTOXICATING  LIQUORS,  vol.  17,  p.  189;  JOINT 
STOCK  COMPANIES,  vol.  17,  p.  ^m'tEASES,  vol.  18,  p.  651 ;  MUNIC- 
IPAL AID,  vol.  20,  p.  1082;  MUNICIPAL  SECURITIES,  vol.  21,  p.  13; 
POOR  AND  POOR  LAWS,  vol.  aa,  p.  965;  RECEIVERS,  vol.  23,  p.  993; 
SHIPS  AND  SHIPPING,  vol.  25,  p.  870;  STATUTES,  vol.  26.  p.  520; 
WHARVES  AND  WHARFINGERS. 

1  Scope  of  TitlX.  —  The  subject  as  treated  in  this  article  is  exclusive  of 
those  matters  of  taxation  which  have  been  specifically  treated  elsewhere  in 
this  work,  and  are  enumerated  in  the  cross-references  given  above. 

n.  DxrnnTunri  ahd  Obhekju.  Psxhoiplxs  —  1.  Taxen  —  Taxes  are  generally 
defined  as  burdens  or  charges  Imposed  by  legislative  authority  on  persons  or 
property  to  raise  money  for  public  purposes,'  or,  more  briefly,  "an  imposition 
for  the  supply  of  the  public  treasury."  '  Some  cases  give  a  narrower  definition, 
in  respect  that  the  purpose  of  the  burden  or  charge  is  stated  to  be  the  support 

1.  TuM  Dsflned —  United    States.  —  Laoe  Mississippi.  —  Green  v.  Craft,  38  Miss.  70; 

County  V.  Oregon,  7  Wall.  (U.  S.)  71 ;  U.  S.  Hawkins  v.  Carroll  County,  so  Miss.  757- 

f.  Baltimore,  etc.,  R.  Co.,  17  Wall.  (U.  S.)  322;  Missouri.  —  Glasgow  v.  Rowse,  43  Mo.  479. 

Gtizen»'  Sav.,  etc.,  Aisoc  v.  Tofwka,  20  Wall.  Nevada.  —  State   v.   Yellow   Jacket  Silver 

(U.  S.)  65s;  Meriwether  v.  Garrett,  103  U.  MbL  Co.,  14  Ner.  djo. 

S.  47»;  Doer  v.  Small,  4  Blatehf.  (U.  S.)  ATm  /#»»3i.  —  Camden  v.  Allen,  a6  N.  J.  L. 

a63-  398. 

Alabama. — Mobile  v.  Dargan,  45  Ala.  310.  New  York.  —  Matter  of  New  York,  11  Johns. 

Calif omia. —'Perry  v.   Washburn,   20   Cal.  (N.  Y.)  77;  New  York  v.  McLean,  57  N.  Y. 

318;  People  V.  McCreery,  34  Cal.  433.  App.  Dir.  601,  aMrmed  170  N.  Y.  374;  Roose- 

Connecticut.  —  New  London  v.  Miller,   60  velt  Hb^itftl  v.  New  York,  84  N.  Y.  108. 

Conn.  112.  Oregon.  —  Whiteakcr  v.   Haley,   s  Oregon 

Illinois.  —  Blake  v.  People,  109  III.  504.  128. 

India$ta.  —  De  Paaw  v.  New  Albany,  la  Ind.  Penntyhania.  —  Hilbiah  v.  Catherman,  64 

ao6;  Mitchell  v,  William,  '7  Ind.  '63.  Pa.  St.  154. 

Iowa.  —  Hanson  v.  Vernon,  27  Iowa  47,  i  South    Carolina.  —  Morton    v.  Comptroller 

Am,  Rep.  215.  Gen.,  4  S.  Car.  430. 

Kansas. — Judd  v.  Driver,  i  Kan.  462.  Texas.  —  Cle^  v.  State,  42  Tex.  608. 

Louisiana.  — Hait  v.  New  Orleans,  13  La.  West  Virginia.  —  Board  of  Education  v.  Old 

Ann.  499 ;  Geren  v.  Gniber,  26  La.  Ann.  697 ;  Dominion  Iron,  etc.,  Co.,  18  W.  Va.  444. 

Mercier's  Succession,  42  La.  Attih  1135;  Morris  Wisconsin.  —  Hale  v.  Kenosha,  ag  Wis.  60s; 

V.  Lalaurie,  39  La.  Ann.  47.  Daliymple  v.  Milwaukee,  53  Wis.  178. 

Main*.  —  Opinion  of  Justieei,  st  He.  S9o;  Taxes  are  the  proportional  and  reasonable 

Allen  V.  Jay,  60  Me.  127,  11  Am.  Rep.  185;  assessments  and  duties  whidi  may,  by  virtue  of 

State  V.  Western  Union  Tel.  Co.,   73   Me.  the  conititutiott,  be  imposed  from  time  to  time 

S18.  on  the  inhabitants  of  die  commonwealtli,  for 

Maryland.  —  Baltimore  v.  Green  Mt  Ceme-  the   necessary   defense   and   support   of  the 

tery,  7  Md.  517.  government,  and  for  the  protection  and  preser- 

Massaehusetts.  • —  Peirce  v.  Boston,  3  Met  vation  of  the  rights  and  to  promote  the  interests 

(Mass.)  520.  of  the  pec^le.   Peirce  v.  Boston,  3  Met  (Mass.) 

Michigan.  —  People  v.  Salem  Tp.,  20  Mich.  53c. 

45',  4  Am.  liep.  400;  Van  Horn  v.  People,  46  S.  Philadelphia  Assoc  t*.  Wood,  39  Pa.  St. 

Hidh.  185,  41  AnL  Rep.  159.  Sa.    See  also  State  v.  New  Orleans  Nav.  Co., 

JftnMwfo.  —  Davidson  v.  Rwuejr  Conner.  1 1  Mart  (La.)  309 ;  Worsley  v.  Second  Muaici* 

18  Minn.  46J.  pal>tr>  9  Rob.  (U.)  3a4>  4i  Am.  Dee.  133. 
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of  the  government;*  but  this  is  obviously  too  narrow,  since  many  purposes 
for  which  taxes  are  levied,  while  of  a  public  nature,  that  is,  for  the  benefit  of 
the  public  generally,  are  not  governmental,  and  it  has  been  expressly  held 
that  the  "  support  of  the  government  "  is  not  an  essential  element  of  the 
definition  of  the  word  "taxes."  • 

Th»  Wori  "  Thm  "  is  very  comprehensive,  and  properly  includes,  as  indicated 
in  the  foregoing  definition,  all  burdens,  charges,  and  impositions  by  virtue  of 
the  taxing  power  with  the  object  of  raising  money  for  public  purposes."  It 
is  commonly  used,  however,  to  designate  those  taxes  which  are  based  on 
value  and  are  subject  to  the  constitutional  rule  of  uniformity;  and  to  this 
extent  such  taxes  are  distinguishable  from  special  assessments  for  local 
improvements,*  license  taxes,'  excise,  customs  duties,  and  the  like.* 


1,  Camden  v.  Allen,  26  N.  J.  L.  39S ;  North- 
ern Liberties  v.  St.  John's  Church,  1%  Pa.  St. 
104:  Fray  v.  Northern  Liberties,  31  Pa.  St.  69; 
PhiUdelphia  Assoc  v.  Wood,  39  Pa.  St.  73. 

B.  Pablio  PnrpoHi  IHstiafoished  from  Govem- 
meatal  FurposM. —  Davidson  v.  Ramsey  County, 
18  Minn.  482. 

Wlut  Is  PttbUo  PnrpoM. —  An  object  is  pub- 
lic, in  the  sense  that  it  will  contribute  to  the 
convenience,  prosperity,  and  general  advantage 
of  the  "  local  public."  Hawkins  v.  Carroll 
County,  50  Miss.  737-  And  see  generally  'infra, 
this  titie,  Purpost  of  Taxation. 

S,  8mt  Tarivty  and  Sxtmt  of  KsaiilBr  are 
attached  to  the  word  "  tax  "  or  "  taxes."  ft  has 
be«i  at  different  times  applied  to  nearly  if  not 
quite  every  burden  imposed  on  person,  property, 
or  business  for  the  support  of  the  government, 
and  is  acts  for  raising  a  revenue  for  public  pur- 
poses it  seems  to  be  used  as  meaning  the  same 
thing  as  impost,  duty,  or  excise.  State  v. 
Western  Union  Tel.  Co.,  73  Me.  527, 

Wktar  BmtM  paid  to  a  city  by  consumers  are 
in  no  lense  taxes,  but  are  nothing  more  than 
die  price  paid  for  water  as  a  commodity,  though 
by  statute  such  rates  are  made  liens  on  the 
property  occupied  by  the  consumer.  No  one 
can  be  compelled  to  take  water  unless  he 
chooses,  and  the  lien,  though  enforced  in  the 
same  way  as  a  lien  for  taxes,  is  really  a  lien 
for  an  indebtedness.  Jones  v.  Water  Com'rs, 
34  Mich.  373;  Dixon  v.  Kennett  Square,  19  Pa. 
Co.  Ct.  414. 

4.  Tuai  as  Btitingaixhed  from  ^^idil  Awn 
■tats.  —  Baltimore  v.  Green  Mt.  Cemetery,  7 
Md.  517;  People  v.  Brooklyn,  4  N.  Y.  419,  55 
Am.  Dec.  266;  Astor  v.  New  York,  37  N.  Y. 
Super.  Ct.  539 ;  Hill  v.  Higdon,  5  Ohio  St. 
348;  King  V.  Portland,  a  Oregon  155;  Taylor 
p.  Cbaadler,  9  Hddc,  (Tenn.)  349,  24  Am. 
Rep.  308. 

It  is  now  well  settled  that  special  assess- 
ments for  local  improvements  are  a  species  of 
taxes,  being  a  burden  on  property  for  public 
purposes.  The  only  substantia  distinction  be- 
tween a  special  assessment  and  a  general  tax 
is  that  general  taxes  are  based  on  value  and 
subiect  to  the  constitutional  rule  of  uniformity, 
whidi  is  not  Hxe  case  with  special  assessments. 
Dalrymple  v.  Milwaukee,  53  Wis.  185,  disap- 
proving  Hale  v.  Kenosha,  39  Wis.  605.  To  the 
tMme  effect  see  Hagar  v.  Reclamation  Diat. 
No.  108,  III  U.  S.  701;  White  v.  People,  94 
111.  604;  Jones  V.  Water  Com'rs,  34  Mich.  J73. 
And  see  generally  the  title  Special  or  Ix)cal 
AvnasuiHTB,  vol.  35,  p.  1166, 


in 


fi.  See  generally  the  title  Occupation,  Busi- 
ness, AND  Privilege  Taxes,  vol.  21,  p.  775. 

6.  Xzois*,  Costoma,  eto.— See  the  titles  In- 
toxicating Liquors,  vol.  17,  p.  189;  Revbnub 
Laws,  toI.  34,  p.  883. 

An  Exoist  differs  from  a  tax  as  the  word 
*'  tax  "  is  ordinarily  used.  The  ordinary  mean- 
ing of  the  word  "  tax  "  is  a  charge  apportioned 
either  among  the  whole  people  of  the  state,  or 
those  residing  within  certain  districts,  muni- 
cipalities, or  sections,  and  is  proportionate  to 
the  amount  of  property  owned  by  them.  An 
excise,  on  the  other  hand,  is  a  fixed,  absolute, 
and  direct  charge  laid  on  merchandise,  products, 
or  commodities,  without  any  regard  to  the 
amount  of  property  belonging  to  those  on  whom 
it  is  levied.  Oliver  c.  Washington  Mills,  11 
Allen  (Mass.)  374.  See  also  Pacific  Ins.  Co.  v. 
Soule,  7  Wall.  (U.  S.)  4331  Woodruff  v.  Par- 
ham,  8  Wall.  (U.  S.)  133;  People  v.  Coleman, 
4  Cal.  46,  60  Am.  Dec.  581 ;  Portland  Bank  v. 
Apthorp,  13  Mass.  353;  Com.  v.  People's  Five 
Cents  Sav.  Bank,  5  Allen  (Mass.)  431 ;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Com.,  133  Mass. 
161 :  Durach's  Appeal,  6a  Pa.  St.  49i*  And 
see  Excise,  vol.  11,  p.  S79- 

A  tax  which  corporations  were  required  to 
pay  on  the  interest  on  their  indebtedness  (14 
U.  S.  Stat  at  Large  138)  was  held  an  excise 
tax  on  the  business  of  the  cori>orations,  to  be 
paid  by  them  out  of  their  earnings,  income, 
and  profits.  Michigan  Cent  R.  Co.  v.  Collector, 
100  U.  S.  595,  aHirming  Holmes  (U.  S.)  331, 
17  Fed.  Cas,  No.  9,5371. 

The  Xarm  "  Ihitlss "  in  its  widest  significa- 
tion is  hardly  less  comprehensive  than  "  taxes." 
It  is  applied  in  its  most  restricted  meanii^  to 
customs,  and  in  that  sense  it  is  nearly  the 
synonym  of  "  imposts."  See  Duty,  vol.  10,  p. 
351;  Impost,  vol.  16,  p.  3;  and  the  title  Rev- 
enue Laws,  vol.  34,  p.  883.  See  also  ShefiBeld 
V.  Parsons,  3  Stew.  &  P.  (Ala.)  302. 

Onstoms  Are  Dntlai  charged  on  commodities 
on  their  being  imported  into  or  exported  from  a 
country,  Marriott  ff.  Bnine,  9  How.  (U.  S.) 
619. 

Tolls  for  the  navigation  of  an  improved  stream 
are  not  taxes,  duties,  or  imposts  on  the  use  of 
the  stream,  but  are  tolls  for  the  enjoyment  of 
improvements  by  which  the  stream  has  acquired 
a  new  valuer  and  increased  nairigsbili^.  Benja- 
min V.  Manistee  River  Imp.  Co.,  43  Mich.  638. 
And  see  Tolls. 

The  Distiaotlon  Bstwoen  a  Tax  and  a  Toll  is 
this:  a  tax  is  a  demand  of  sovereignty,  while 
a  toll  is  a  demand  of  proprietorship.  State 
Volume  XXVn. 
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TuM  siBtiagnUhed  from  o«bti.  —  A  tax,  in  its  essential  characteristics,  is  almost 
universally  held  not  to  be  a  debt  or  in  the  nature  of  a  debt.  The  distinction 
between  a  debt  and  a  tax  is  that  the  one  rests  on  the  contract  and  the  other 
does  not.  A  debt  is  a  sum  of  money  due  by  contract,  express  or  implied, 
while  a  tax  is  a  charge  on  person  or  property  to  raise  money  for  public  pur- 
poses, and  operates  in  invitum.^  Accordingly,  taxes  are  neither  the  subject 
of  nor  liable  to  set-off;'  they  are  not  provable  in  bankruptcy,"  and  are  not 
assignable  as  debts.*    Unless  it  is  so  provided  by  statute,  taxes  do  not  bear 


Freight  Tax  Case,  15  Wall.  (U.  S.)  278;  St 
Louis  V.  Western  Untoo  Tel.  Co.,  148  U.  S.  97. 

1,  ObtiiignUhad  from  DebU.  —  See  the  title 
DsBT,  vol.  8,  pp.  995,  996.  See  also  People  v. 
Seymour,  16  Cal.  340,  76  Am.  Dec.  521 ;  New 
York  V.  McLean,  $7  N.  Y.  App.  Div.  601, 
affirmed  170  N.  Y.  374;  Danforth  v.  McCook 
County,  1 1  S.  Dak.  264,  74  Am.  St.  Rep.  808. 

There  is  none  of  the  mutuality  in  the  case 
of  a  tax  that  enters  into  a  contract,  and  none 
of  the  legal  incidents  of  a  debt.  A  tax  is  not 
subject  to  attachment,  is  not  an  offset,  bears 
no  interest,  and  needs  no  solemn  act  of  any 
court  to  enforce  it  Wbiteaker  v.  Halej,  a 
Or^on  139. 

Thus,  an  act  wbich  snwvpriates  money  for 
seed  grain  loans  to  farmers,  provides  for  the 
levy  of  a  tax  against  the  land  for  which  a 
seed  grain  loan  may  be  granted,  and  declares 
the  loan  to  be  a  lien  on  such  land,  is  not 
taxation,  but  merely  a  statutory  method  of  fore- 
closing a  statutory  lien  for  money  borrowed 
from  the  state.  Deering  v.  Peterson,  75  Uinn. 
118. 

Ai  to  Taxes  Xhie  ftom  a  Dseedent,  see  the  title 

Debts  of  Decedents,  vol.  8,  p.  1048. 

Statutes  Belatlng  to  Imprisonment  for  Debt  Hot 
Applicable  to  Taxw. —  Since  taxes  are  not 
debts,  they  are  not  affected  by  statutes  relat- 
ing to  imprisonment  for  debt,  so  that  a  stat- 
ute abolishing  imprisonment  for  debt  does  not 
prevent  imprisonment  for  nonpayment  of  taxes. 
San  Antonio  v.  Mehaffy,  96  U.  5.  312;  Apple- 
ton  V.  Hopkins,  5  Gray  (Mass.)  530;  Charles- 
ton V.  Oliver,  16  S.  Car.  47;  Board  of  Educa- 
tion V.  Old  Dominion  Iron,  etc.,  Co.,  18  W.  Va. 
441.   And  see  Webster  v.  Seymour,  8  Vt  135. 

The  Bqiwl  of  a  Statste  Iinpoiiag  a  Tu  does 
not  impair  the  obligation  of  a  contract.  Lane 
County  V.  Oregon,  7  Wall.  (U.  S.)  71 ;  Ketchnm 
V.  Pacific  R.  Co.,  4  Dill.  (U.  S.)  41;  Mount 
V.  State,  6  Blackf.  (Ind.)  25;  McQuilkin  v. 
Doe,  8  Blackf.  (Ind.)  581 ;  Abbott  v.  Britton, 
33  La.  Ann,  511;  Augusta  V.  North,  57  Me. 
392,  2  Am.  Rep.  55.  Howe  v.  Starkweather, 
17  Mass.  240;  Ross  V.  Lane,  3  Smed.  &  M. 
(Miss.)  £95;  Mitchell  v.  Township  No.  8,  71 
N.  Car.  400;  Fenelon's  Petition,  7  Pa.  St  173. 

But  the  Sepeal  of  a  Statute  Smarting  Property 
from  Taxation  may  impair  the  obligation  of  a 
contract.  See  the  title  Exeuptions  (from 
Taxation),  vol.  12,  p.  271  et  seq.;  Impaibuent 
or  Obligation  of  Contracts,  vol.  15,  p.  1042. 

S.  Taxes  Kot  Salijoet  of  or  IJablo  to  Bot-off — 
United  States.  —  Apperson  v.  Memphis,  a  FUpp. 
(U.  S.)  363 ;  Crabtree  v.  Madden,  (C  C  A.) 
54  Fed.  Rep.  426. 

Arkansas.  —  Fitzbugh  v.  Cotton  Belt  Levee 
Dist.  No.  I,  54  Ark.  224. 

California,  —  fljpipielinapn  f,  Spanagelf  39 

CiO.  389- 


Colorado.  —  Morgan  v.  Pud>Io,  etc,  R.  Co., 
6  Colo.  478. 

Georgia.  —  Wa)me  v.  Savannah,  56  Ga.  448; 
Hawkins  v.  Sumter  County,  57  Ga.  166. 

Kentucky.  —  Com.  v.  Owensboro,  etc,  R.  Co.. 
81  I^.  57s,  17  Am.  A  Eng.  R.  Gas.  4^ 

LomeioHO.  —  Morris  v.  Lalauri^  39  La.  Ann. 
47. 

Maine.  —  Augusta  v.  North,  57  Me.  39^  m 
Am.  Rep.  55.' 

Maryland.  —  State  v.  Baltimore,  etc,  R.  Co, 
34  Md.  344. 

MaMMehusetU.  —  Feirce  v.  Boston,  3  Met 
(Mass.)  Sao;  Home  Sav.  Bank  v.  Boston,  131 
Mass.  280. 

Nebraska,  —  Nebraska  City  u.  Nd>raska  Gty 
Hydraulic  Gas  Light,  etc.,  Co.,  9  Nd>.  339. 

New  Hampshire.  —  Hibtnrd  v.  Clark,  56  N. 
H.  15s,  aa  Am.  Rep.  43a. 

Jereey.  —  Camden  v.  Allen,  a6  N.  J.  L. 

398. 

North  Carolina.  —  Batde  v.  Thompson,  6s  N. 
Car.  406;  Weinstein  v.  Newbem,  71  N.  Gsr. 
535 ;  Cobb  V.  Elixabeth  Gty.  75  N.  Car.  i. 
Penntylmnia.  —  McCrai^en  v.  Elder.  34  Pa. 

St  239. 

South  Carolina.  ~  Trenholm  V.  Charleston,  3 
S.  Car.  349,  16  Am.  Rep.  73a. 

yermont.  —  Johnson  v.  Howard.  41  Vt  taa, 
98  Am.  Dec.  568. 

West  Virginia.  —  Board  of  Education  v.  Old 
Dominion  Iron,  etc,  Co.,  18  W.  Va.  441; 
Humphreys  v.  Patton,  ai  W.  Va.  220. 

See  also  the  title  Set-off,  Recouphent,  ako 
Counterclaiu,  vol.  as,  pp.  504,  507. 

The  Prlaoipto  on  WUeh  This  Rule  Bests  is 
largely  one  of  public  policy,  in  that  it  would  be 
subversive  of  the  power  of  government,  and 
destructive  of  the  very  end  of  taxation,  were 
taxes  subject  to  set-off  like  dd>ts.  C^amden  v. 
Allen,  26  N.  J.  L.  398. 

la  tho  Oase  of  Taxss  Do*  to  the  Bute,  there  is 
also  another  principle,  applicable,  viz.,  that  the 
government  cannot  be  sued  without  its  consent, 
and  that  it  does  not  abandon  its  sovereignty  in 
this  respect  even  by  coming  into  court  as  a 
fdaintiff.  See  the  title  Set-off.  KscoDruBin-, 
AKO  CbDHTBaCLAiM,  vol.  ss,  p.  6o8. 

S.  Tarn  Vet  DtMi  Provable  la  Bankraptoy.  — 
In  re  Duryee,  a  Fed.  Rep.  68.  See  also  the  title 
Insolvskcy  ahd  Bankruptcv,  vol.  16,  pp.  680, 
68t.  But  the  bankruptcy  statutes  generally 
provide  ^at  taxes  due  by  the  bankrupt  shall  be 
paid  out  of  the  estate  in  preference  to  his  other 
liabilities.   See  the  title  Insolvency  and  Bahk- 

BUFTCY,  vol.  16,  p.  693  *t  **Q- 

4.  Taui  Vot  AsdfnaUe. — Melnemy  v.  Reed, 
23  Iowa  410. 

The  rule  that  taxes  are  not  assignable  seems 
to  involve  the  proposition  that  such  an  im- 
portant power  of  government  as  the  taidnf 
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interest,*  and  cannot  be  enforced  by  means  of  an  action  of  debt.^ 

S.  TautUuL  —  Taxation  is  the  act  of  laying  a  tax  or  imposing  burdens  or 
chaises  OR  persons  or  property  for  public  purposes.  It  is  the  process  or  means 
by  which  the  taxing  power  is  exercised.^ 

3.  Theory  of  Taxation.  —  The  theory  of  all  taxation  is  that  taxes  are 
imposed  as  a  compensation  for  something  received  by  the  taxpayer.  General 
taxes  are  paid  for  the  support  of  the  government  in  return  for  the  protection 
of  life,  liberty,  and  property  which  the  government  gives.  Assessment  for 
bene6ts  accruii^  to  property  by  reason  of  public  improvements  rests  on  the 
same  principle,  and  the  only  substantial  distinction  between  the  two  forms  is 
that  general  taxation  is  based  on  value  and  subject  to  the  constitutional  rule 
of  uniformity,  which  is  not  the  case  with  special  assessments.*^ 

in.  BSTSAAL  KnFDS  OT  Taxzb  —  1.  PnrpoM  of  Tax.  —  Taxes,  with  respect 
to  the  purpose  for  which  they  are  levied,  are  either  general,  that  is,  imposed 
throughout  the  state  or  some  civil  division  thereof,  and  having  in  view  the 
raising  of  a  revenue  for  the  support  of  the  government  and  for  public  purposes 
geneially ; '  or  they  are  special  or  local,  that  is,  for  the  benefit  of  a  part  only 
of  the  body  politic* 


body  politic. 

power  cumot  be  delated  to  indiyiduals.  But 
thia  does  not  mean  that  an  individual  or  cor- 
poration for  wbote  use  a  tax  liaa  been  laid, 
*.  g.,  a  tax  in  aid  of  a  railroad  company,  may 
not  assign  the  right  to  such  tax.  No  reason  is 
perceiv^  why  an  assignment  of  such  right 
may  not  be  made  in  furtherance  of  the  purpose 
for  which  the  tax  was  laid,  and  this  right  has 
been  expressly  recognized  by  statute.  Merrill 
V.  Welder,  50  Iowa  61.  See  also  Sully  v. 
Drennan,  113  U.  S.  287. 

L  Turn  Not  latSTHt  Baarlnf ,  —  Crabtree  v. 
Uadded,  (C.  C.  A.)  54  Fed.  Rep.  436 ;  HaskeU 
V.  Bartlett.  34  Cal.  381 ;  People  v.  Hagar,  53 
Cal.  171 ;  Augusta  v.  North,  57  Me.  393,  »  Am. 
Rep.  55;  Danforth  v.  Williams,  9  Mass.  334; 
Camden  v.  Allen,  36  N.  J.  L.  398;  Warren  R. 
Co.  V.  Belvidere,  35  N.  J.  L.  584;  Western 
Union  Tel.  Co.  v.  State,  55  Tex.  314;  Shaw  v. 
Peckett,  36  Vt.  483;  Board  of  Education  v. 
Old  DMninion  Iron,  etc.,  Co.,  18  W.  Va.  441. 

•tafestorr  Pxnliiow. —  In  some  sutea  it  is 
provided  by  statute  that  taxes  shall  bear  In- 
terest. Galveston,  etc.,  R.  Co.  v.  Galveiton, 
(Tex.  1903)  74  S.  W.  Rep.  537-  And  see  gen- 
erally the  aututes  of  the  several  states. 

8.  Attioit  <tf  Debt.  —  Perry  v.  Waahbum,  30 
Cal.  318;  fdchards  v.  Stogsdell,  31  Ind.  74; 
Packiu^  V.  Tisdale,  50  Me.  376;  Augusta  v. 
North,  57  Me.  393,  3  Am.  Rep.  55;  Crapo  v. 
Stetson,  8  Uet.  (Mass.)  394;  Andover,  etc, 
Tumi^ke  Corp.  v.  Gould,  6  Mass.  44;  Hib- 
bard  v.  Clark,  56  N.  H.  155,  J;a  Am.  Rep.  433; 
Camden  v.  Allen,  36  N.  J.  L.  398;  Rochester  v. 
Gleichauf,  (Supm.  Ct.  Tr.  T.)  40  Misc.  (N.  Y.) 
446;  Dreake  t>.  Beasley,  36  Ohio  St.  315;  Shaw 
V.  Peckett,  3ff  Vt.  482 ;  Johnson  v.  Howard,  41 
Vt.  t33,  98  Am.  Dec.  568;  Board  of  Education 
V.  Old  Dominion  Iron,  etc.,  Co.,  18  W.  Va.  441. 
And  see  general^  infra^  this  title,  Colltetum. 

fedml  Tim.  — But  it  has  been  held  tliat 
an  action  at  law  will  lie  to  recover  taxes  due 
the  United  States,  though  such  action  is  not 
authorized  by  act  of  Congress.  Dollar  Sav. 
Bank  v.  U.  S.,  19  Wall.  (U.  S.)  327;  Garrett  v. 
Memphis,  5  Fed.  Rep.  8«o. 

Action  Authorised  by  Statnts.  —  A  statute  au- 
thorizing an  action  to  recover  taxea  does  not 
affect  the  nature  of  the  tax  as  such.  Meri- 
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wether  v.  Garrett,  103  U.  S.  473;  State  v. 
Yellow  Jacket  Silver  Min.  Co.,  14  Nev.  220. 

t.  TuatioB  DaAnsd.  —  Allen  v.  Jay,  60  Me. 
laS,  II  Am.  Rep.  185 ;  Van  Horn  v.  People,  46 
Mich.  185,  41  Am.  Rep.  159;  Matter  of  New 
York,  II  Johns.  (N.  Y.)  77;  Sharplesa  v.  Phil- 
adelphia, 31  Pa.  St.  169,  59  Am.  Dec.  759; 
Knowlton  v.  Rock  County,  9  Wis.  418. 

4,  Thsorf  of  Taxation.  ~  Duer  v.  Small,  4 
Blatchf.  (U.  S.)  363:  Dalrymple  v.  Milwaukee, 
S3  Wis.  185. 

6.  Gmml  Tixm.  —  Emery  v.  San  Francisco 
Gas  Co.,  38  Cal.  343  ;  Clark  V.  Atchison,  etc., 
R.  Co.,  8  Kan.  App.  733;  State  v.  Parsons,  40 
N.  J.  L.  133;  Roosevelt  Hospital  v.  New  York, 
84  N.  Y.  io8;  Matter  of  Church,  92  N.  Y.  i; 
Taylor  v.  Chandler,  9  Heisk.  (Tenn.)  349,  34 
Am.  Rep.  308 ;  Dilrymple  v.  Milwantee,  53  Wis. 
185. 

A  tax  levied  on  the  property  in  a  township 
for  the  prevention  of  praine  fires  is  a  general 
tax,  being  imposed  throughout  a  civil  division 
of  the  sute,  and  its  character  as  such  is  not 
affected  by  the  fact  that  the  township,  for  con- 
venience, is  divided  up  into  fire  districts.  Dark 
t>.  Atchison,  etc.,  R.  Co.,  8  Kan.  App.  733. 

6.  Spsoial  TaxM  —  California.  —  Burnett  v. 
Sacramento,  13  Cal.  76,  73  Am.  Dec.  518;  Hart 
V.  Gaven,  13  Cal.  477, 

Connecticut.  —  Nidiols  v.  Bridgeport,  33 
Conn.  306,  60  Am.  Dec  636, 

Lomnana.  —  Mutudpality  Number  Two  v. 
White,  9  La.  Ann.  453. 

Maryland. — 'Baltimore  v.  Green  Mt.  Ceme- 
tery, 7  Md.  536. 

Michigan.  —  Williams  v.  Detroit,  3  Mich.  560. 

Mississippi.  —  Williams  v.  Cammack,  27  Miss. 
333,  61  Am.  Dec  508. 

Missouri. -^Ntwby  v.  Platte  County,  35  Mo. 
359;  Garrett  v.  St  Louis,  35  Mo.  soS,  69  Am. 
Dec.  47S. 

New  Jersey.  —  State  v.  Newark,  37  N.  J.  L. 
185. 

New  York.  —  People  v.  Brooklyn,  4  N.  Y. 
419.  55  Am.  Dee.  siS6;  Brewster  v.  Syracuse, 
19  N.  Y.  118. 

Ofcw.  —  Scovill  V.  Cleveland,  i  Ohio  St.  135; 
Hill  V.  Higdon,  5  Ohio  St.  245  ;  Reeves  v.  Wood 
Conn^,  8  Ohio  St.  335 ;  North  Indiana  R.  Co. 
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2.  Kanner  of  Imposition.  —  With  reference  to  the  manner  of  imposition* 
taxes  may  be  divided  into  two  classes,  viz.,  direct  taxes  which  are  demanded 
from  the  person,^  and  indirect  taxes  or  those  which  are  laid  on  commodities 
before  they  reach  the  consumer,  such  as  import  and  export  duties  and  excise 
taxes.* 

3.  Determiaatlon  of  Amonnt  —  Taxes  may  also  be  classified  as  ad  valorem 
and  specific,  according  to  the  mode  of  determining  the  amount  to  be  paid  by 
each  person. 

An  Ad  Valorem  Tax  is  a  tax  or  duty  on  the  value  of  the  article  or  thing  subject 
to  taxation,  the  amount  of  the  tax  being  fixed  by  a  percentage  of  such  value.* 

A  SpMlfie  Tax,  on  the  other  hand,  is  a  tax  of  a  certain  amount  on  each  and 
every  article  or  thing  taxed,  without  reg^ard  to  value.'* 

4.  Kanner  of  Payment  —  Taxes*  according  to  the  manner  of  payment,  are 
either  money  taxes*  or  taxes  in  kind.* 

0.  Snl^eots  of  Taxation.  —  Finally,  there  are  various  kinds  of  taxes  with 
reference  to  the  subjects  of  taxation,  as  property  taxes,'  income  taxes," 
capitation  taxes,*  succession  taxes,'*  privilege  taxes,"  taxes  on  corpora- 
tions and  corporate  franchises,**  taxes  on  consumable  commodities  and 


r.  Connellr,  lo  Ohio  St.  i6a;  Maloy  c.  Mari- 
etta, II  Ohio  St.  638. 

Wisconsin.  —  Weeks  v.  Milwaukee,  10  Wis. 
256;  Daliymple  v.  Milwaukee,  53  Wia.  185. 

And  ace  generally  the  title  Special  oa  Local 
AsssssUBNTB,  vol.  25,  p.  116. 

1.  Slraet  Taxes.  —  Pollock  v.  Farmers'  L.  ft 
T.  Co.,  157  U.  S.  429.  And  see  Direct  Tax, 
vol.  9.  p.  461. 

There  are  three  general  classes  of  direct 
taxes :  capitation,  having  effect  solely  on  per- 
sons ;  ad  valorem,  having  .effect  solely  on  prop- 
erty; and  income,  having  a  mixed  effect  on 
persons  and  property.  Glasgow  v.  Rowse,  43 
Mo.  479. 

A  tax  on  property  holders  in  respect  of  their 
estates,  whether  real  or  personal,  or  of  the  in- 
come yielded  by  such  estates,  and  the  payment 
of  which  cannot  be  avoided,  are  direct  taxes 
within  the  general  meaning  of  those  words. 
Pollock  V.  Farmers'  L.  &  T.  Co.,  157  U.  S.  558. 
See  also  Springer  v.  U.  S.,  loa  U.  S.  sM; 
Scholey  v.  Rew.  23  Wall.  (U.  S.)  331 ;  Hylton 
V.  U.  S.,  3  (U.  S.)  171 ;  People  v.  Worth- 

ington,  21  111,  171,  74  Am.  Dec.  86. 

Direct  Taxes  WitUn  Heaning  of  Constitntfon  of 
United  States.  —  The  term  "  direct  taxes  "  as 
used  in  the  Constitution  of  the  United  States, 
which  provides  that  "  no  capitation  or  other  di- 
rect tax  shall  be  laid  unless  in  proportion  to  the 
census  or  enumeration,"  includes,  besides  the 
capitation  tax  expressly  named,  only  taxes  on 
land  and  its  appurtenances.  Hylton  v.  U.  S.,  3 
Dall.  (U.  S.)  171;  Loughborough  v.  Blake,  s 
Wheat.  (U.  S.)  317;  Pacific  Ins.  Co.  v.  Soule, 
7  Wall.  (U.  S.)  433;  Veazie  Bank  v.  Fenno,  8 
Wall.  (U.  S.)  533;  Scholey  v.  Rew,  23  Wall. 
(U.  S.)  331 :  Springer  v.  U.  S.,  102  U.  S.  586; 
Seabrook  v.  U.  S.,  21  Ct.  CI.  39 :  Clark  v.  Sickel, 
14  Int.  Rev.  Rec.  6,  5  F'ed-  Cas.  No.  3,862. 

S.  Ixdlrset  TuM.  —  Ordinarily,  all  taxes  paid 
primarily  by  persons  who  can  shift  the  burden 
on  some  one  else,  or  who  are  under  no  legal 
compulsion  to  pay  them,  are  considered  in- 
direct taxes.  Pollock  V.  Farmers'  L.  ft  T.  Co., 
IS?  U.  S.  558. 

S.  Ad  Talonm  Tu,  —  Bailey  v.  FUqua,  a4 
Miss.  497. 


'  Thus,  an  act  requiring  telegraph  and  tele- 
phone companies  to  pay  a  tax  levied  on  an  as- 
sessment of  their  lines  at  the  true  cash  value 
thereof,  in  lien  of  all  other  taxes,  impose*  an 
ad  vatorem  and  not  a  specific  tax.  Pingree  V. 
Auditor  Gen.,  120  Mich.  95. 

4.  SpedfloTax. — Jones  v.  Water  Com'rs,  34 
Mich,  373 ;  Bailey  v.  Fuqua,  34  Miss.  497. 

6.  Xoney  Taxes.  —  Taxes  are  usually  payable 
in  money.  State  v.  Halifax,  4  Dev.  L.  (15  N. 
Car.)  345;  Bryan  v.  Sundberg,  5  Tex.  418; 
Davis  V.  Burney,  58  Tex.  364;  Sawyer  v. 
Springfield,  40  Vt  305. 

But  the  medium  of  payment  may  be  pre- 
scribed by  statute.  Wallis  v.  Smith,  29  Ark. 
354;  Davis  V.  Burney,  58  Tex.  364:  Marinette 
V.  Oconto  County,  47  Wia.  216.  And  see  infra, 
this  title.  Payment  and  Tender. 

6.  Taxes  In  Kind. —  See  infra,  this  title,  Pay- 
ment and  Tender.  As  to  taxes  payable  in  labor, 
see  Fox  v.  Rockford,  38  111.  451;  Moore  v. 
Jarron,  9  U.  C  Q.  B.  333 ;  Dickson  v.  Gait,  g 
U.  C.  Q.  B.  257;  In  re  Bannerman,  15  U.  C. 
Q.  B.  14  ;  Streetsville  Flank  Road  Co.  v.  Stt«ett- 
ville,  19  U.  C.  Q.  B.  6a;  Robinson  v.  Stratford, 
23  U.  C.  Q.  B.  99- 

7.  Property  Taxes.— The  word  "  property  "  as 
used  in  a  statute  imposing  taxes  on  property 
has  been  held  to  mean  such  as  is  visible  and 
tangible  and  capable  of  assessment.  People  t>. 
Hibemia  Sav.,  etc.,  Soc,  51  Cal.  243,  ai  Am. 
Rep.  704.  See  also  People  v.  Park,  33  Cal.  138: 
Primm  V.  Belleville,  so  111.  143. 

8.  Inoome  Taxes.  —  Pacific  Ins.  Co.  v.  Soule, 
7  Wall.  (U,  S.)  433 ;  PoIk>ck  v.  Farmers'  L.  & 
T.  Co.,  157  U.  S.  439;  State  v.  Philadelphia, 
etc.,  R.  Co.,  45  Md.  361.  24  Am.  Rep.  sii.  And 
see  infra,  this  title.  Persons  and  Things  Tax- 
able. 

9.  OapltattonTMaB.— Hylton  v.  U.  S..  3  Dall. 
(U.  S.)  171 ;  Head-Money  Cases,  18  Fed.  Rep. 
Lis;  Glasgow  V.  Rowse,  43  Mo.  480.  And  see 
infrn.  this  title,  Persons  and  Things  Taxable. 

10.  See  the  title  Succession  Taxes,  ante,  p. 
3.17- 

11.  See  the  title  Occupation,  Business,  and 
Privilege  Taxr.s.  vol.  21,  p.  775- 

18.  See  the  title  Taxation  (CoaPOSATs).  post. 
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luxuries,'  taxes  on  amusements,*  taxes  on  export,'  and  taxw'3  on  imports.* 
IV.  FowzB  or  TAUtlOV  —  1.  Ifttnn  and  Xxtont  of  Xaxing  Power  —  a.  In 
General  —  Ziktmt  Ib  loTm^^.  —  The  power  of  taxation  is  une  of  the  essen- 
tial attributes  of  sovereignty,  and  is  inherent  in  and  necessary  to  the  existence 
of  every  government.*  Except  so  far  as  restrained  by  the  provisions  of  the 
Federal  Constitution,  the  power  of  the  state  as  to  the  mode,  foim,  and  extent 
of  taxation  is  unlimited  where  the  subject  to  which  it  applies  is  within  the 
jurisdiction  of  the  state.* 

■itnt  sf  Vmr.  —  Since  the  power  to  tax  is  an  attribute  of  sovereignty,  it 
is,  in  the  absence  of  constitutional  restrictions,  plenary  and  without  any  limit 
except  the  discretion  of  those  who  use  it,'  for  the  very  obvious  reason  that 
no  bounds  can  be  set  to  the  needs  of  the  public  or  the  necessities  of  the  gov- 

1.  See  the  title  Rbvknuk  Laws,  vol.  34,  p. 
883,  and  cross-references  there  sfiven. 

B.  TuM  m  AmiifTintatr  may  he  impoied  either 
as  »  police  regulstioa  or  u  an  exercice  of  the 
general  taxing  power.  Genoania  v.  State,  7 
Hd.  I ;  Boston  v.  Schafier,  9  Pick.  (Mass.)  4IS : 
St.  Louis  V.  Green,  7  Mo.  App.  468;  Wallack  v. 
New  York,  3  Hon  (N.  Y.)  84;  Sean  WcM, 
1  Hiirph.  (5  N.  Car.)  291,  s  Atn.  Dec.  694; 
Trapp  V.  White,  35  Tex.  387< 

TaxM  en  Amiuenunts  Vot  Taxes  on  Pioperty*— 
Mcriam  v.  New  Orleans,  14  La.  Ann.  318;  Or- 
ton  V.  Brown,  35  Miss.  4J6;  Baker  v.  Cin- 
cinnati, II  Ohio  St  534. 

8.  Taxss  «a  Xxports.  —  Claxke  v.  Clarke,  3 
Woods  (U.  S.>  408;  Blotott  V.  Mnsroc^  Ao  Ga. 
61. 

4.  TaxM  on  lavorts.—  See  the  title  Rxverux 
Laws,  vol.  24,  p.  883. 
B.  Fewer  of  Taxation  aa  Znlumit  Attribute  of 

■ormlfBty  —  \Jm%ed  StaUs.  —  Weston  o. 
Charleston,  a  Pet.  (U.  S.)  449 ;  Providence 
Bank  V.  BiUingi,  4  Pet.  (U.  S.)  514;  M'CuUoch 
V.  Marrland,  4  Wheat.  (U.  S.)  316;  North 
lliaaouri  R.  Co.  v.  Maguire,  ao  WaU.  (U.  S.) 
46 :  Wheding,  etc.,  Tranqt.  Co.  *.  Wheeling,  99 
U.  S.  «73. 

Florida.  —  Young  v.  Thomas,  17  Fls.  171,  35 
Am.  Rep.  93. 

lUinoii.  —  Porter  v.  Rodifor^  etc.,  tU  Co.,  76 
111.  561. 

Iowa.  —  Hanson  f .  Vernon,  37  Iowa  a8,  i 
Am.  Rtp.  J13;  Stewart  v.  Polk  County,  36  l9wa 
9,  1  Am.  Rep.  338. 

Kentucky. —  LouisTille,  etc.,  R.  Co.  v.  Com., 
10  Bush  (1^.)  43. 

Maine.  —  Allen  v.  Jay,  60  Me.  laS,  xx  Am. 
Rep.  185. 

Missouri,  —  Glasgow  v.  Rowse,  43  Mo.  479. 

^ffrrojSa.  —  Tillotson  v.  Small.  13  Ndi.  aos. 

Nevada.  —  Ex  p,  RoUttSon,  is  Not.  a63,  a8 
Am.  Rep.  794. 

New  Jersey.  —  State  v.  Jackson,  31  N.  J.  L. 
189;  State  V.  Pariur,  32  N.  J.  L.  436. 

New  York.  —  Guilford  v.  Chenango  Conntr, 
13  N.  Y.  143;  Cbriee  v.  Rochester,  34  Baib.  (N. 
Y.)  446. 

Ohio.  —  Board  of  Education  v.  MeLattds- 
borongh,  36  Ohio  St.  332. 

Pennsylvania.  —  Com.  v.  Mann,  5  W.  ft  S. 
(Fa.)  416;  Kirttjr  v.  Shaw,  19  Pa.  St.  258. 

Smah  Carolina.  —  £jr  p.  Ljnch,  16  S.  Car.  37. 

Texas.  —  Oegg  v.  State,  43  Tex.  608. 

Virginia.  —  Eyre  v.  Jacob,  14  Gratt.  (Va.) 
422,  73  Am.  Dec.  367. 

Wisconsin.  —  Knowlton  v.  Rock  County,  9 


Wis.  418;  Wisconsin  Cent  R.  Co.  v.  Ta]4or 
County,  52  Wis.  53. 

The  sovereign  fight  to  lery  and  collect  taxes 
grows  out  of  the  necessities  of  government  — 
an  urgent  necessity,  which  admits  no  propcrQr 
in  the  citiaen  while  It  remaina  unsatisfied.  The 
right  to  tax  is  coequal  with  all  govenmenta. 
It  springs  out  of  organisation  of  the'  gorem- 
ment.  All  property  is  S  pledge  to  pay  the  neces- 
sary debts  and  expenses  of  government.  Par- 
ham  V.  Justices,  9  Ga.  352.  See  also  Phila- 
delphia V.  Tryon,  35  Pa.  St.  401,  in  which  it 
was  said  that  every  man  holds  his  property  sub- 
ject to  the  taxing  power. 

6.  mrarof  SMts  VnrsstrieteaXxeeptbrPsdcxal 
Otattitttttw.—  State  Tax  on  Foreign'^eld  Bonds, 
IS  Wall.  (U.  S.)  300;  Hutcheson  v.  Storrie, 
(Tex.  Or  App.  1S98)  48  S.  W.  Rep.  785. 

7.  Taxing  fMTtr  VnUmited  Unless  BeMfletsi 
In  OonstitnOOB  —  United  States.  — •  Weston  v. 
Charleston,  3  Pet.  (U.  S.)  449;  Providence 
Bank  v.  Billings,  4  Pet  (U.  S.)  514;  Lane 
County  V.  Oregon.  ?  Wall.  (U.  S.)  77;  State 
Tax  on  ForMga-beld  Bonds,  15  Wall.  (U.  S.) 
319 ;  North  Missouri  R.  Co  v.  Maguire,  so  WaU. 
(U.  S.)  63;  Kirtlssd  v.  HotchUss,  100  U.  S. 
497;  Hagar  v.  Reclamation  Dist  No.  loS,  iii 
U.  S.  709;  Railroad  Tax  Clase,  8  Sawy.  (U.  S.) 
248,  13  Fed.  Rep.  731 ;  Forbes  v.  Gracey,  9  Fed. 
Cas.  No.  4*9S4' 

California.  —  Mackay  v.  San  Francisco,  113 
Cal.  399. 

Colorado.  —  Hall  v.  American  Refrigerator 
Trush  Co.,  a4  Cok>.  391,  63  Am.  St.  Rep.  333. 

Illinois.  —  Porter  v.  Roekford,  etc.,  R.  Co.,  76 
lU.  s6t ;  Greenlesf  v.  Board  of  Review,  184  111. 
2s6,  73  Am.  St.  Rep.  168. 

KoiMaf. -— Newton  v.  Atchison,  31  Kan.  153, 
47  Am.  Rep.  487. 

Kentucky.  —  Lexington  V.  McQuillan,  9  Dana 
(Ky.)  $16,  35  Am.  Dec  159;  Cincinnati,  etc., 
R.  Co.  v.  Com.,  81  ICy.  see< 

LottMoiia.— Secoad  Mtmicipality  v.  Duaaaa, 
a  La.  Aim.  i8s. 

Maine.  —  State  v.  Western  Union  Tel.  Co.,  73 
Me.  ss6- 

New  Hampshire.  —  Berry  v.  Windham,  S9  N. 
H.  388,  47  Am.  Rep.  203. 

New  Jersey.— Rndierow  v.  State,  31  N,  J. 
L.  512;  Standard  Undet^ronnd  Cable  Co,  r. 
At^.>Gcn.,  46  N.  J.  Eq.  370,  19  Am.  St  Rep. 
394* 

New  York.  —  Cbenango  Bank  v.  Brown,  26 
N.  Y.  4^7 ;  People  v.  Plagg,  46  N.  Y.  401 ;  Peo- 
ple V.  Home  Ins.  Co.,  93  N.  Y.  328 ;  Lawton  ». 
Steele,  119  N.  Y.  333,  16  Am.  St  Rep.  813; 
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ernment.'  The  theory  o(  government  in  the  United  States  is  that  socially 
and  politically  all  are  equals  and  that  the  burden  of  supporting  the  govern- 
ment should  be  borne  equalUr  by  all  ttie  individuals  composing  it,  in  proportion 
to  the  benefits  conferred.  This  principle  of  justice  and  equality  which  requires 
each  person  to  contribute  towards  the  public  expense  his  proportionate  share 
according  to  the  advantage  which  he  receives  lies  at  the  foundation  of  our 
political  system,  and  is  usually  expressed  in  the  constitutions  of  the  states  by 
various  provisions  limiting  the  taxing  power.'  Such  proviuons,  however,  are 
not  grants  of  power,  but  are  restrictions  or  limitations  of  an  existing  power.' 

n*  Power  flf  TuMloa  m  Bagmrdi  Iti  Tcniterial  Xzunt  is  necessarily  limited  to  sub- 
jects, that  is,  persons,  property,  and  business  within  the  jurisdiction  of  the 
state;  but  it  includes  all  persons  within  such  jurisdiction,  and  embraces  for- 
eignera  residing  therein  as  well  as  citizens,*  except  so  far  as  the  subject  may 


Astor  V.  New  York,  37  N.  Y.  Super.  Ct  5(0; 
People  V.  UoUoy,  35  N.  Y.  App.  Div.  136, 
offirMMf  161  N.  Y.  631. 

Oregon.  —  Crawford  v.  Linn  County,  1 1  Ore- 
gon 488. 

PennsytvoHia.—'KMv  v.  Shaw,  19  Pa.  St. 
360 ;  PuUmui'i  Palace  Cu-  Co.  v.  Com.,  107  Pa. 
St.  155. 

rMMMr*.— South  NaiArille  St.  R.  Co.  v. 
Morrow,  87  Tenn.  432. 

Ttsas.  —  Hutcheson  v.  Storrie,  (Tex.  Civ. 
App.  1898)  48  S.  W.  Rep.  789> 

Virginia.  —  Com.  v.  Uamy,  8s  Va.  888. 

fVesI  Ktrvfwo.  —  State  v.  Sponangk,  45  W. 
Va.  419. 

lVitconsin.—  Sute  v.  Thome,  113  Wis.  81. 

"  The  power  to  tax."  says  Chief  Joitice  Mar- 
shall, "  involva  the  power  to  deitroy ;  "  that  Is, 
by  the  tery  of  a  tax  equal  in  amount  to  the 
value  of  the  property  taxed.  M'CuIloch  v. 
Maryland,  4  Wheat.  (U.  S.)  431- 

Taxation  is  an  incident  of  sovereign  power 
which  acknowledges  no  limits  except  the  discre- 
tion of  those  who  use  it,  unless  it  be  as  to  those 
objects  of  taxation  which  have  been  withdrawn 
from  the  general  power.  Com.  v.  Mann,  5  W. 
&  S.  (Pa.)  416. 

tatiniag  Paymnt. —  For  the  nonpayment  of 
a  lawful  tax,  the  property  of  the  citizen  may, 
without  any  judicial  proceedings,  and  without 
personal  notice  to  him,  be  sold  to  pay  it.  Pro- 
ceedings so  rigorous  are  anomalous  in  the  law, 
and  justify  the  remark  of  the  Supreme  Court  of 
Pennsylvania,  that  the  divestiture  of  ownership 
by  tax  laws  and  sales  thereunder  exhibits 
"  the  instance  in  which  a  conatitntional  ^)vem- 
ment  approaches  most  near  to  an  unrestrained 
granny."   Gault's  Appeal,  33  Pa.  St.  97. 

Sdl||eota  of  Taxatton.  —  Since  the  constitution 
contains  no  restriction  on  the  power  to  levy 
taxes  except  as  to  "  property  "  as  such,  the  legis- 
lature has  plenary  power  in  the  levy  of  taxes  as 
to  other  subjects  of  taxation,  such  as  occupa- 
tions, privileges,  etc.  Capital  City  Water  Co.  v. 
Board  of  Rerenue,  117  Ala.  303. 

I.  Boomh  of  Bvlt.  —  Hanson  v.  Vernon,  37 
Iowa  38,  I  Am.  Rep.  315,  in  which  it  was  said 
that,  unless  there  is  some  limit  fixed  in  the 
constitution,  the  state  may,  for  any  Intimate 
purpose,  tax  property  to  its  full  value. 

9.  limited  by  Constitatienal  Previsions.  —  Citi- 
zens' Sav.,  etc..  Assoc.  v.  Topeka,  30  Wall.  (U. 
S.)  6ss ;  C.  N.  Nelson  Lumber  Co.  v.  Loraine, 
aa  Fed.  Rep.  54;  Oliver  v.  Washington  Mills,  11 


Allen  (Mass.)  378;  Knowlton  v.  Rode  Couitty, 
9  Wis.  419-  And  see  infra,  this  section,  ComsH- 
tulional  Restrictions. 

S,  GoBstttatloBal  Pioviilnis  Korsly  BastriotfTSb 
—  CapiUl  City  Water  Co.  v.  Board  of  Revenue, 
117  Ala.  303;  People  v.  McCreery,  34  Cal.  433; 
Glasgow  V.  Rowse,  43  Mo.  479 ;  Western  Union 
Tel.  Co.  V.  Uayer,  26  Ohio  St.  531 ;  Qegg  v. 
Stat^  4a  Tex.  608. 

"  We  do  not  go  to  otir  constitBtion  to  aec  what 
powers  of  taxation  are  given  to  the  legislature^ 
but  to  ascertain  what  restrictions  and  Hmita- 
tions  upon  its  general  sovereign  power  are  im- 
posed by  its  provisions.  If,  therefore,  the  power 
to  tax  any  subject  whatever  is  not  excluded  by 
the  terms  of  the  constitution  or  by  necessary  and 
inevitable  implication,  it  must  exist  in  the  gen- 
eral aasembly  to  be  exercised  at  the  discretion 
of  thM  body  as  wisdom  and  a  proper  sense  of 
justice  shall  direct"  Eyre  v.  Jacob,  14  Gratt. 
(Va.)  437,  73  Am.  Dec.  367. 

As  to  the  nature  and  extent  in  general  of  re- 
strictions imposed  by  state  constitutions  on  the 
power  of  taxation,  see  infra,  this  section.  Can- 
stitutional  RestrieHons  —  RtttrieHont  in  Stata 
Constitutions. 

Ve  IqUad  Bartristlttas.  —  Ko  limitation  of 
restriction  00  die  exercise  of  power  to  tax  will 
be  raised  by  implication.  State  v.  Parker,  3a 
N.  J.  L.  435. 

4.  TaatlnffPoirsrHetZztratMTlteilal— C^mW 
States.  — New  York,  etc.,  R.  Co.  v.  Pennsyl- 
vania, 153  U.  S.  646;  State  V.  Pallman  Palace 
Car  Co.,  t6  Fed.  Rep.  198;  San  Frandscc  v. 
Mackey.  aa  Fed.  Rep.  605. 
California.  —  People  v.  Natf ee,  i  CaL  338. 
IlKnois. —  Duttoa  v.  Board  of  Review,  188 
III.  386. 

Lomsiana.  —  Liverpool,  etc,  Ins.  Co.  r. 
Assessors,  51  La.  Ann.  1028,  73  Am.  St.  Rep. 
483. 

Netv  Kw*,  — Matter  of  Swift,  137  N.  Y.  85. 
Ohio.  —  Grant  v.  Jones,  39  Ohio  St.  514; 
Hawk  V.  Bonn,  3  Ohio  Cir.  Dec.  535,  6  Ohio 
Cir.  Ct.  4SS. 

In  State  Tax  on  Foreign^held  Bonds,  15 
Wall.  (U.  S.)  300,  it  was  held,  in  acoordaace 
with  the  rule  stated  in  the  text,  that  bonds 
issued  by  a  domestic  railroad  company  and 
owned  by  nonresident  aliens  were  not  taxable 
in  Pennsylvania,  because  such  bonds  had  their 
situs  as  property  at  the  domicil  of  the  owners. 

But  in  Maltt^  v.  Reading,  etc,  R.  Co.,  S3 
Pa.  St.  140,  the  cour^  though  recognizing  tlw 
584  Volame  XXVII. 
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be  r^uiated  by  treaty  stipulations.* 

b.  Distinguished  from  Eminent  Domain.  —  It  has  been  observed  that 
it  is  by  no  means  easy  to  trace  the  dividii^  line  between  the  power  of  taxa- 
tion and  the  right  of  eminent  domain,*  and  it  is  true  that  both  rest  on 
substantially  the  same  foundation,  that  is,  both  are  exercises  of  the  sovereign 
power  to  take  private  property  for  public  use.'  In  other  respects,  however, 
there  is  a  very  clear  distinction  which  may  readily  be  pointed  out.  Taxation 
exacts  money  or  services  from  individuals  as  and  for  their  respective  shares  of 
contribution  to  any  burden ;  operates  on  a  community  or  on  a  class  of  persons 
in  a  community;  and  is  governed  by  some  rule  of  apportionment.  On  the 
other  hand,  private  property  taken  for  public  use  by  virtue  of  the  right  of 
eminent  domain  is  taken,  not  as  the  owner's  share  or  contribution  to  the 
public  burden,  but  as  so  much  beyond  his  share,  and  the  exercise  of  this  right 
operates  on  an  individual  and  has  no  reference  to  the  amount  or  value  exacted 
from  any  other  individual  or  class  of  individuals.*  And,  again,  special  com- 
pensation is  required  to  be  made  when  property  is  taken  in  the  exercise  of 
the  right  of  eminent  domain,  because  the  government  is  the  debtor  to  the 
amount  of  the  value  of  the  property  thus  taken;  but  the  payment  of  taxes  is 
a  duty  of  the  citizen,  and  creates  no  obligation  on  the  part  of  the  government, 
otherwise  than  to  make  a  proper  application  of  the  taxes  paid.* 

BeqnirsDUBt  tf  OomptaMtUa  Vot  »  Uattfttim  ludBf  Power.  —  The  clause  of  the 
Constitution  requiring  compensation  to  be  made  when  private  property  is 
taken  for  public  use  is  not  a  limitation  on  the  taxing  power,*  but  it  is  neld  to 


priticiple  stated  in  the  text,  hdd  that  mcb  bonda 
were  taxable  in  PttmsyUMOiia  though  owned 
nonresident  aliens.    The  reasonh^  by  which 

the  court  reached  this  conclusion  waa  that  the 
bonds  were  made  valuable  by  the  franchise 
which  the  railroad  company  derived  from  the 
commonwealth,  were  secured  by  mortgages  on 
property  and  franchises  within  the  common- 
wealth, and  could  be  enforced  only  in  the  courts 
of  the  commonwealth.  This  view,  however,  ia 
not  sustainable,  as  was  pointed  out  by  the 
Supreme  Court  of  the  United  States  in  State 
Tax  on  Foreign-held  Bonds,  15  Wall  (U.  S.) 
300,  cited  supra,  this  note. 

taxation  »f  Aliens. —  See  the  title  Alikhs,  vol. 
»,  p.  84. 

1,  See  infra,  this  section,  Restriction  by 
Treaty. 

9.  People  V.  Brooklyn,  6  Barb.  (N.  Y.)  214. 
S.  Fnnr  of  Tantim  ud  B1|M  MmSmtt 
Sonaln  Beit  n  Sams  FsondMlen.  —  People  v. 

Brooklyn.  4  N.  Y.  43a,  55  Am.  Dec  266. 

4.  Sistinotioii  Between  Taxation  and  Blfhtsf 
BalnMit  Domain  —  Connecticut.  >-  BooGn  r. 
Woodbury,  32  Conn.  118. 

Idaho.  —  Haas  v.  Misner,  i  Idaho  176, 

Indiana.  —  Goodrich  v.  Winchester,  etc. 
Turnpike  Co.,  26  Ind.  119. 

Iowa.  —  Hanson  v.  Vernon,  ay  Iowa  a8,  i 
Am.  Rep.  215. 

MaryAmtf.  —  Baltimore  v.  Green  Mt.  Ceme- 
tery, 7  Md.  517. 

Massachusetts,  —  Parks  v,  Boston,  8  Pick. 
(Mass.)  338,  ig  Am.  Dec' 322. 

Michigan.  —  Woodbridge  v.  Detroit,  8  Mich. 
a?S. 

Minnesota.  —  Sanborn  v.  Rice  Conn^,  9 
MiniL  273. 

ATcbnuika.  —  Tumer  v.  Altluwa,  6  Nd).  77. 

Nev  FerA.  — People  v.  Brooklyn,  4  N.  Y. 
419,  55  Am.  Dec.  366;  Wynchamer  v.  People, 


13  N.  Y.  404:  Aator  v.  New  York,  37  N.  Y, 
Super.  Ct  539. 

Ohio.  —  Ridenow  v,  Saffin,  t  Handy  (Ohio) 
47a. 

Pennsylvania.  —  Hammett  v.  Philadelphia, 
65  Pa.  St.  146,  3  Am.  Rep.  615. 

Tennessee. —  TuyloT  v.  Chandler,  9  Heisk. 
(Tenn.)  358,  34  Am.  Rep.  308. 

B.  Astor  V.  New  York,  37  N.  Y.  Super.  Ct 
539-  See  generally  the  title  Eminent  Domain, 
ToL  10,  p.  1043. 

6.  TXovMm  ftr  GM^MBsatlon  Vot  a  limltattm 
■f  Taiinf  Power  —  United  States.  —  Oilman  v. 
Sheboygan,  2  Black  (U.  S.)  510. 

Connecticut.  —  Nicliols  v.  Bridgeport,  33 
Conn.  189,  60  Am.  Dec  636;  Booth  v.  Wood- 
bury, 3a  Conn.  118. 

Illinois.  —  Hessler  v.  Drainage  Com'ra,  53 
111.  105;  WhiUv.  People,  94  IlL  609. 

Indiama.  —  Logaaapcnt  v.  SeyboM,  59  Ind. 
jiS. 

loma.  —  Stewart  v.  Polk  County,  30  Iowa 
ati,  I  Am.  Rep.  338;  Warren  v.  Henly,  31  Iowa 

31. 

Kentucky.— Slack  v.  Maysville,  etc.,  R.  Co., 
13  B.  Mon.  (Ky.)  i ;  Justices  v.  Paris,  etc. 
Turnpike  Co.,  11  B.  Mon.  (Ky.)  143. 

Massachusetts.  —  Com.  v.  Alger,  7  Cush. 
(Mass.)  S3. 
Michigan.  — miOasia  v.  Detroit,  a  Mich.  560. 
Mississippi.  —  Martin  v.  Dix,  53  Miss.  53, 
24  Am.  Rep.  661. 

Nebraska.  —  Hanscom  v.  Omaha,  11  Neb. 
37;  Kittle  V.  Shenrin,  11  Neb.  81. 

New  ForA.  — People  v.  Brooklyn,  4  N.  Y. 
433,  55  Am.  Dec.  366 ;  Guilford  v.  Comdl,  18 
Baib.  (N.  Y.)  615;  Guilford  v.  Chenai^ 
County,  13  N.  Y,  147;  Utchfield  v.  Vernon, 
41  N.  Y.  133. 

Pentuylvamu.  —  McMasters    v.    Com.,  3 
Watts  (Pa.)  393;  Matter  of  Plttsbun^,  2  W. 
565  Volnme  XXVII. 
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guard  against  illegal  exactions  disguised  under  the  name  of  taxation.' 

c.  Distinguished  from  Police  Power.  —  Ttie  distinction  between  the 
taxing  power  and  the  police  power  has  been  stated  elsewhere  in  this  work.* 

2.  Oonititiitional  Beitriotioiu — a.  Enactment  of  Tax  Laws  in  Gene- 
ral.—The  Constitution  of  the  United  States  provides  that  "  all  bills  for 
raising  revenue  shall  originate  in  the  House  of  Representatives, ' '  ■  and  the  state 
constitutions  generally  contain  similar  provisions.*  A  "  bill  for  raising  reve- 
nue," within  this  clause,  is  one  that  has  for  its  chief  object  the  raising  of 
revenue  for  the  purposes  of  the  government^  as  distinguished  from  a  bill 
under  which  revenue  may  IncIdentaUy  arise.*  Accordingly  a  bill  for  reducing 
taxation  has  been  held  a  bill  for  raisini;  revenue  where  it  provided  for  the  col- 
lection of  taxes.*  But  an  appropriation  bill  is  not  a  bill  for  raising  revenue, 
though  it  may  lead  to  the  necessity  of  taxation.' 

b.  Taxation  by  United  States.  —  The  comprehensive  power  given  by 
the  Constitution  of  the  United  States  to  Congress  "  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises,"  **  Is  subject  to  but  one  restriction,  namely,  that 
*'  no  tax  or  duty  shall  be  laid  on  any  articles  exported  from  any  state."  * 


ft  S.  (Pa.)  3Jo;  ShamleH  *.  philftdcl^iia,  ai 
Pa.  St.  147,  59  Am.  Dec  739;  Feoelon's  Peti- 
tion, 7  Pa.  St  173;  Extension  of  Hancock  St., 
18  Pa.  St.  26;  Kirby  v.  Shaw,  19  Pa.  St.  458; 
Schenley  v.  Allegheny,  25  Pa.  St.  uS. 

Textu.  —  Norrii  v.  Waco,  57  Tex.  635. 

Utah.  —  Kimball  v.  Grantsville  City,  19  Utah 
368. 

K^rMMt.  —  Allen  v.  Drew,  44  Vt.  175. 

1.  Cheancy  v.  Hooser,  9  B.  Mod.  (Ky.)  330; 
Lexingtcm  v.  McQuillan.  9  Dana  (Ky.)  513,  35 
Am.  Dec.  159;  Livingston  t>.  Paducah,  80  Ky. 
656 ;  Second  Municipality  v.  Duncan,  3  La. 
Ann.  183;  Howell  v.  Essex  County  Road  Board, 
33  N.  J.  Eq.  672 ;  State  v.  Readlngton  Tp.,  36 
N.  J.  L.  66;  State  v.  Chamberlin,  37  N.  J.  L. 
388;  State  f.  Newark,  37  N.  J.  L.  415;  State 
v.  Fuller,  39  N.  J.  L.  576;  Duracb's  Appeal,  6a 
Pa.  St.  491 ;  Hammett  v.  Philadelpliia,  65  Pa. 
St.  146,  3  Am.  Rep.  613;  Wtber  v.  Refnhard,  73 
Pa.  St.  373.  13  Am.  Rep.  747. 

In  Gordon  v.  Comes,  47  N.  Y.  612,  Rapallo, 
J.,  says :  "  It  would  be  going  too  far  to  deny 
that  the  provisions  of  the  Constitution  which 
declare  that  no  person  shall  be  deprived  of 
property  without  due  process  of  law,  and  that 
private  property  shall  not  be  taken  for  public 
use  without  Just  compensation,  woald  afford 
protection  to  the  citizen  against  impositions 
made  nominally  in  the  form  of  taxes  btit  which 
were  in  fact  forced  levies  upon  individuals  or 
confiscations  of  private  property,  as,  for 
instance,  if  the  general  expenses  of  tfae  govern- 
ment of  the  state,  or  of  one  of  its  municipal 
divisions,  should  be  levied  upon  the  properQr 
of  an  individual  or  set  of  indivldtials,  or  per- 
haps upon  a  particular  district." 

i.  Taxation  SUtingniihad  from  PdUm  Tvww. — 
See  the  title  Police  Powib,  vol.  aa,  p.  917. 

An  act  requiring  all  landowners  to  remove 
from  the  running  streams  of  water  on  their 
land  all  trash,  trees,  rafts,  and  timber  during 
certain  months  of  the  year  is  not  an  exercise 
of  the  taxing  power,  but  is  a  mere  police  regala- 
tion.   State  v.  Tucker,  s6  S.  Car.  516. 

8.  Const.  U.  S..  art.  i,  %  7,  par.  i. 

4.  See  the  constitutiona  of  the  amral  States. 
See  also  the  title  Statutes,  vol.  a6,  p.  S39. 

B.  "Bin  forBslifaff  lmBU"]Maad.— The 


NaihvUle,  4  Bisa.  (U.  S.)  188;  U.  S.  v.  James. 
13  Blatchf.  (U.  S.)  207;  Perry  County  v. 
Selma,  etc.,  R.  Co.,  58  Ala.  546;  Curryer  v, 
Merrill,  25  Minn,  f,  33  Am.  Rep.  450. 

The  iarm  "  Monsy  Mlla,"  sometimes  used  in 
thia  connection,  is  the  equivalent  of  "  bills  for 
raising  revenue."  Opinion  of  Justices,  126 
Maaa.  S93. 

■mm  «Mr  Mule  PwpaMi  DtatlanUhsd  ftmn 
XobM^  Peiyosas.  — Thia  provision  of  the 
Constitution  appUca  only  to  the  state  or  the 
revenue  that  goes  into  or  properly  belongs  to 
the  state  treasury;  therefore  a  bill  authorizing 
a  city  to  impose  a  license  tax  on  certain  occu- 
pations, the  object  of  which  ia  to  raise  revenue 
for  municipal  purposes,  may  properly  originate 
in  either  house  of  the  legislature.  Rankin  v. 
Henderson,  (Ky,  1888)  7  S.  W.  Rep.  174- 

e.  BlU  to  BaAiM  TuM  HUd  a  MU  fn  BaM^t 
Bevsnaa. —  Parry  Conn^  v.  Selma,  etc,  R.  Co., 
58  Ala.  546. 

7.  AppraprUtion  BlU  Bst  a  BiU  fkr  Baiatas 
BavsBue. —  Opinion  of  Justices,  ia6  Maaa.  593; 
Curryer  v.  Merrill,  25  Minn.  i. 

8.  Taiiaf  Fomr  Ooaftmd  on  Coaffrsaa,— 
Const.  U.  S.,  art  I,  I  8,  par.  i ;  Ward  v.  Mary- 
land, la  Wall.  (U.S.)  4*7 :  Whiteaker  v.  Haley, 
s  Oregon  135. 

Bsolss  DiattBfuiahsd  fkou  Export  Dnty.— In 
Pace  V.  Burgesa,  92  U.  S.  372,  the  court  had 
under  consideration  a  statute  exempting  from 
excise  taxes  manufactured  tobacco  intended 
for  export,  but  requiring  a  twenty-five*cent 
stamp  to  be  placed  on  each  package  of  the  to- 
bacco so  intended  for  e^qiort  and  forbiditing 
anch  tobacco  to  be  removed  from  the  factory 
without  being  stamped.  It  was  held  that  this 
statute  did  not  impose  an  export  duty,  but  re- 
quired the  stamp  merely  to  separate  and  identify 
the  tobacco  intended  for  eiq>ort,  and  thereby, 
instead  of  taxing  it,  to  relieve  it  from  the  taxa- 
tion to  which  the  other  tobacco  was  subjected, 
and  that  thia  was  a  meiros  devised  to  prevent 
evasion  of  the  exdae  law.  See  also  Torpia  «. 
Burgess,  tiy  U.  S.  S04. 

9.  BastrlotloiiB  of  Tsderal  Power  —  Tazatlan  of 
B^iMrta.— Const.  U.  S.,  art  t,  S  9,  per,  5; 
License  Tax  Cases,  5  Wall.  (U.  .S.)  47t ;  Lane 
Cotttrty  ff.  Oregon.  7  Wall.  (U.  S.)  77 ;  Veaxie 
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There  are  several  other  provisions  relating  to  the  exercise  by  Congress  of  the 
power  of  taxation.  These  are  that  "  all  duties,  imposts^  and  excises  shall  be 
uniform  throughout  the  United  States;  "  '  that  "  no  capitation  or  other  direct 
tax  shall  be  laid  unless  in  proportion  to  the  census;  "  '  and  that  "  no  prefer- 
ence shall  be  given  by  any  regulation  of  commerce  or  revenue  to  the  ports  of 
one  state  over  those  of  another."  *  .These  provisions,  it  Is  to  be  observed, 
do  not  restrict  or  limit  the  power  to  tax,  but  merely  regulate  in  some 
particulars  the  exercise  of  the  power.* 

c.  Taxation  by  States  — (i)  In  General —  It  has  already  been  seen 
that  the  power  of  the  states  to  impose  taxes  is  an  attribute  of  sovereignty 
which  they  all  possess.  The  constitutional  provisions  on  the  subject  are  not 
grants  of  power,  but. limitations  of  a  power  already  existing.* 

(2)  Restriciions  in  Constitution  of  United  States  —  (»)  DntlM  on  luporti  ud 
Bipmi  —  A).  CoNsnnrnoNAL  Protisioms  Etateu. —The  Constitution  of  the  United 
States,  forbids  the  states,  without  the  consent  of  Congress,  to  lay  any  duty 
on  imports  or  exports.' 

What  Are  Exports  AND  ItfroRTs. —  The  constitutional  provision  referred  to 
above  is  too  plain  and  positive  to  admit  of  any  claim  that  the  states  have 
power  to  impose  duties  on  imports  and  exports  as  such;  but  many  cases  have 
arisen  involving  the  question  whether  particular  articles  taxed  by  state  author- 
ity were  exports  or  imports  within  the  meaning  of  those  words  as  used  in  the 
Constitution,  so  as  to  bring  the  particular  taxes  within  the  prohibition. 

S]Qeru.  —  It  is  plain  that  a  state  has  no  authority  to  tax  any  goods  by 
reason  of  their  exportation  or  intended  exportation,  because  that  would 
amount  to  laying  a  duty  on  exports,  which  would  violate  the  express  terms 
of  the  Constitution.*  In  the  majority  of  cases,  however,  the  question  has 
arisen  in  regard  to  property  taxed,  not  because  of  its  exportation  or  intended 
exportation,  but  as  a  part  of  the  general  mass  of  taxable  property  in  the  state. 
Under  these  circumstances  it  becomes  necessary  to  determine  the  precise 
point  of  time  at  which  goods  intended  for  exportation  cease  to  be  a  part  of 
the  general  mass  of  taxable  property  in  the  state,  and  it  has  been  held  that 
this  segregation  does  not  occur  untU  the  goods  are  actually  started  in  the 
course  of  transportation.* 

Bank  v.  Fenno,  8  Wall.  (U.  S.)  540 ;  Turpin  v.  follows :  "  No  state  shall,  without  the  consent 
Burgess,  117  U.  S.  504.  And  see  generally  the  of  the  Congress,  lay  any  imposts  or  duties  oa 
title  Revenue  Laws,  vol.  24,  p.  883.  imports  or  exports  except  what  may  be  abso- 

1.  OeOKTu^doal  Unifitrml^  u  to  Duties,  sto. —  iutely  necessary  for  executing  its  inspection 
Const.  U.  sl,  art.  t,  S  8,  par.  i.  And  see  gen-  laws:  and  the  net  prodnce  of  all  duties  and  im- 
erally  the  title  Revenue  Laws,  vol.  34,  p.  883.       posts  laid  by  any  state  on  imports  or  exports 

This  provision  of  the  Constitution  has  no      shall  be  for  the  use  of  the  treasury  of  the 
aivlication  to  the  powers  of  taxation  of  a  state     United  States ;  and  all  such  laws  shall  be  sub- 
or  territorial  legislature.    It  is  a  rule  only  for     ject  to  the  revision  and  control  of  the  Con- 
taxation  by  the  United  States.    Peacodi  f>.     gress."    Const.  U.  S.,  art.  i,  %  10,  par.  s. 
Pratt,  (C.  C.  A.)  121  Fed.  Rep.  772.  7,  TftXM  on  Ezpoftt  M  Booh.  —  Coe  v.  Errol, 

9.  Direot  Tmtlon  Must  Be  In  FroporUos  to     116  U.  S.  517. 
OMunu.  — Const.  U.  S.,'art.  i,  I  9,  par.  4;  Sea-        A  Stamp  Tax  In^OMd  on  BUb  ^  ladinf  by  a 
brook  V.  U.  S.,  »i  Ct.  O.  39.  state  law  for  the  transportation  of  gold  or 

nie  Distrlet  of  OolnmUa  is  subject  to  direct  silver  to  any  place  oat  of  the  state  is  an  export 
taxation  according  to  the  census  emimeratioD.  duty  on  gold  and  silver.  Almy  v.  Califomia, 
Loughborough  V.  Blake,  5  Wheat.  (U.  S.)  317.        »4  How.  (U.  S.)  169.   See  also  Ex  p.  Martin, 

8.  ProCsmoe  ^  Ports  of  0ns  State  orn  TluM     7  Nev.  140,  8  Am.  Rep.  707. 
of  Asothar  ProhlUted.— Const  U.  S.,  ait.  i,  I  9,        8.  Xxports  Defined.— Coe  v.  Errol,  116  U.  S. 
psr.  6.  517;  Turpin  v.  Burgess,  117  U.  S.  504.  And 

4.  Jiwnlatlon  as  Distlngolshed  from  Bestrle-  see  Expon — '  Expoktation,  vol.  12,  p.  320. 
tlon, —  Lane  County  v.  Oregon,  7  WalL  (U.  S.)  Compare  Blount  c  Monroe,  60  Ga.  61,  in  which 
77:  Veaxie  Bank  v,  Fenno,  8  Wall.  (U.  S.)  it  was  held  that  timber  in  the  bands  of  an 
S4i>  exporter  et^aged  in  that  business  alone  was 

6.  See  supra,  this  section,  Natwr*  and  Bxtwnt  within  the  term  "  exports,"  where  it  was  ready 
of  Taxing  Pewtr  —  In  General,  paragraph  Ex-  and  waiting  for  shipment  out  of  the  state, 
tent  of  Power.  though  it  was  not  actually  in  transit  at  the 

0.  Bestrletioit  as  to  Imports. —  The  full  text  time  fixed  by  law  for  the  return  of  all  property 
of  the  constitutional  provision  in  question  is  as     for  taxation. 
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Imporu  are  things  imported;  thejr  are  the  articles  themselves  which  are 
brought  into  the  country.  And  though  the  duties  on  the  articles  are  usually 
secured  before  the  importer  Is  allowed  to  exercise  his  right  of  ownership,  this 
is  merely  to  prevent  evasion  of  the  law,  and  not  because  the  articles  lose  their 
character  as  imports  by  coming  into  the  possession  of  the  importer.'  But 
such  goods  retain  their  character  as  imports  only  so  long  as  they  remain  the 
property  of  the  importer  and  are  held  by  him  in  the  original  packages.  As 
soon  as  the  importer  parts  with  his  ownership  or  breaks  up  the  packages,  the 
goods  bscome  a  part  of  the  general  mass  of  property  in  the  state  and  cease  to 
be  exempt  from  state  taxation.'  As  long,  however,  as  imported  goods  are 
"  imports  "  within  the  meaning  of  that  word  as  used  in  the  Federal  Consti- 
tution, they  are  wholly  exempt  from  state  taxation  in  any  form,  and  the 
courts  will  not  permit  the  use  of  any  device  whereby  the  exeuiption  may  be 
defeated.* 

A  Tu  on  tiie  Oosnpation  of  ui  importtr  IS  a  tax  Oil  imports  and  therefore  violates 

the  constitutional  provision  in  question.* 

Tsrmination  of  OharMtcr  u  Importer.  —  When  goods  which  have  been  imported 
lose  their  character  as  imports  and  become  a  part  of  the  general  mass  of  prop- 
erty in  the  state,  they  become  subject  to  taxation  like  any  other  properly;  ■ 


1,  Import!  Defined. —  Brown  v.  Maryland,  u 
Wheat.  (U.  S.)  419;  U.  S.  v.  Vowell,  s 
Cranch  (U.  S.)  368;  Arnold  v.  U.  S.,  9  Cranch 
(U.  S.)  104;  License  Cue*,  5  How.  (U.  S.) 
504.    See  also  Ihpost  —  iMPOiTATioir — Im- 

VOBTER,  vol.  16,  p.  I. 

Fonoaa  Sot  Inoloded.  —  The  terms  "  imports  " 
and  "  exports  "  apply  only  to  personal  property 
and  do  not  include  persons.  Henderson  v. 
New  York,  92  U.  S.  259;  New  York  v.  Miln, 
II  Pet.  (U.  S.)  102. 

lazation  of  Foroign  Teswl  Hot  fnUbltod.  — 
Aguirre  v.  Maxwell,  3  Blatchf.  (U.  S.)  140. 
And  see  the  title  Ships  aitd  Shippiko,  vol.  35, 
p.  870. 

3.  When  OUrneter  a«  "  Imprata "  Comm.  — 

Brown  v.  Maryland,  12  Wheat.  (U.  S.)  419; 
License  Cases,  5  How,  (U.  S.)  504;  Penrear  v. 
Com.,  5  Wall.  (U.  S.)  479;  Low  v.  Austin,  13 
Wall.  (U.  S.)  29:  May  v.  New  Orleans,  51  La. 
Ann.  1064;  State  v.  Pinckney,  10  Rich.  L.  (S. 
Car.)  474. 

When  Imported  Kerohandiae  la  Bold  by  tho 

Importer,  it  thereby  loses  its  diatinctiTe  char- 
acter as  an  import  and  becomes  subject  to  state 
taxation  like  other  property  of  the  purchaser, 
though  it  is  still  in  the  original  packages.  War- 
ing V.  Mobile,  8  Wall.  (U.  S.)  no. 

S.  Imperti  Hot  TuaUe  In  Any  Form.  —  A  tax 
on  insurance  premiums  is  not  a  tax  on  the 
goods  insured,  because  it  is  not  a  necessity  to 
any  dealing  with  the  goods,  and  therefore  it  is 
immaterial  that  the  insured  goods  are  imports 
stored  in  bonded  warehouses.  People  V,  Na- 
tional  F.  Ins.  Co.,  27  Hun  (N.  Y.)  188,  revers- 
ing 61  How.  Pr.  (N.  Y.)  334. 

Taxing  the  Sale  of  Imported  Qoodt  is  the  same 
in  effect  as  taxing  the  goods  specifically.  Cook 
V.  Pennsylvania,  97  U.  S.  566;  Gibbons  v. 
Odgen,  9  Wheat.  (U.  S.)  i ;  Bank  Tax  Case,  2 
Wall.  (U.  S.)  200 :  Pervear  v.  Com.,  s  WalL 
(U.  S.)  478;  Savings  Soc.  v.  Coite,  6  Wall. 
(U.  S.)  594!  Waring  r.  Mobile,  8  Wall.  (U.  S.) 
no;  License  Cases,  s  How.  (U.  S.)  504;  Lin 
Sing  V.  Washburn,  30  Cal.  534 ;  Daniel  v.  Rich- 
mond, 78  Ky.  542. 

A  tax  in  any  shape  on  inqiorts  is  a  tax  on 


the  consumer,  by  enhancing  the  price  of  the 
commodity.  And  if  a  sUte  is  permitted  to 
levy  it  in  any  form,  it  will  put  it  into  the  power 
of  a  maritime  im|>orting  state  to  raise  a  revoine 
for  the  support  of  its  govemmeat  from  citiaens 
of  other  states,  as  certainly  and  effectually  as 
if  the  tax  was  laid  openly  and  without  diagaise 
as  a  duty  on  imports.  Such  a  power  in  a  state 
would  defeat  one  of  the  principal  objects  of 
forming  and  adopting  the  Constitution.  It 
cannot  be  done  directly,  in  the  shape  of  a  doty 
on  imports,  for  that  is  expressly  prohitnted. 
And  ae  it  cannot  be  done  directly,  it  coold 
hardly  be  a  just  and  sound  construction  of  the 
Constitution  which  would  enable  a  atate  to 
accomplish  precisely  the  same  thing  under 
another  name  and  in  a  different  form.  License 
Cases,  5  How.  (U.  S.)  576- 

4.  Tax  on  Ooeapatlon  of  Importor. —  Welton  v. 
Missouri,  91  U.  S.  275 ;  Howe  Mach.  Co.  v. 
Gage,  100  U.  S.  676;  Brown  v.  Maryland,  12 
Wheat.  (U.  S.)  419:  Waring  v.  Mobile,  8 
Wall.  (U.  S.)  no;  Low  v.  Austin,  13  Wall. 
(U.  S.)  29;  American  Fertilixing  Co.  v.  Board 
of  Agriculture,  43  Fed.  Rep.  609;  State  v. 
North,  27  Mo.  464. 

d.  Taxation  AAh  Oharaotar  as  Imports  Coasss 
—  United  States.  —  Brown  v.  Houston,  114  U. 
S.  622;  Coe  V.  Errol,  ii<5  U.  S.  517;  Pervear  v. 
Com.,  s  Wall.  (U.  S.)  475 ;  Waring  v.  HobUe, 
8  Wall.  (U.  S.)  no;  License  Cases,  5  How. 
(U.  S.)  504.  See  also  Wheeling,  etc,  Transp. 
Co.  V.  Wheeling,  99  U.  S.  282 ;  Hays  v.  Pacific 
Mail  Steamship  Co.,  17  How.  (U.  S.)  59*; 
C.  N.  Nelson  Lumber  Co.  v.  Loraine,  22  Fed. 
Rep.  54- 

Georgia.  —  Kenny  v.  Harwell,  4a  Ga.  416; 
Gumming  v.  Savannah,  R.  M.  Charit.  (Ga.) 

a6. 

Louisiana.  —  Pittsburg,    etc..    Coal    Co.  v. 
Bates,  40  La.  Ann.  226,  8  Am.  St.  Rep.  519. 
Missouri.  —  Tracy  v.  State,  3  Mo.  3. 
New  York.  —  Sharp  v.  Speir,  4  Hill  (N.  Y.) 

76. 

North  Carolina.  — Vfytint  v.  Wright,  i  Dev. 
&  B.  L.  ri8  N.  Car.)  19;  Cowlea  v.  Brittaio,  j 
Hawks  (9  N.  Car.)  204. 
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but  such  goods  cannot  be  taxed  merely  because  they  have  been  brought  from 
a  foreign  country.^ 

ArtlalM  Breoffbt  from  Aaathw  tute.  —  Articles  brought  from  one  state  into 
another  are  not  imports  within  the  meaning  of  the  provision  of  the  Federal 
Constitution  forbidding  the  states  to  tax  imports.* 

{(.  Exceptions  in  Constitotional  Provisions  —  (aa)  ItupecHon  Laws.  —  The  Constitu- 
tion of  the  United  States  expressly  excepts  from  the  prohibition  of  state 
taxation  of  imports  and  exports  such  taxes  as  it  may  be  absolutely  necessary 
to  impose  in  order  to  execute  the  state  inspection  laws,'  that  is,  the  Consti- 
tution  in  terms  excludes  from  the  category  of  duties  on  imports  and  exports 
such  fees  or  exactions  as  a  state  may  impose,  merely  to  pay  for  services 
performed  in  inspecting  commodities.' 

TMt  of  Layallty, — Since  the  charges  imposed  under  inspection  laws  are 
unauthorized  only  for  the  purpose  of  paying  the  expenses  of  the  inspection 
and  not  for  the  purpose  of  raising  revenue,  the  test  of  legality  in  all  cases 
where  inspection  is  necessary  or  proper  is  the  reasonableness  of  the  charges.^ 

Juiidlfltlw  u  Itatwaiiao  aiMtlM  af  I«gtltt7>  —  Some  doubt  has  been  entertained 
as  to  whether  it  is  not  exclusively  within  the  province  of  Congress,  and  not  at 
all  within  that  of  a  court,  to  decide  whether  a  charge  under  an  inspection  law  is 
or  is  not  excessive ;  *  but  in  the  later  cases  the  courts  have  passed  on  the  ques- 
tion without  any  suggestion  of  want  of  jurisdiction.'  The  courts,  however, 
will  not  go  into  an  examination  of  the  question  whether  the  imposition  is 
excessive,  unless  for  the  purpose  of  deciding  whether  the  tax  is  only  colorably 
an  inspection  charge.^ 

(M)  Consent  of  Congrttt.  —  The  Constitution  also  permits  the  states,  with  the 
consent  of  Congress,  to  levy  duties  on  imports  and  exports,  with  the  qualifi- 


Ptntuylvtmia.  —  Biddlc  v.  Com.,  13  S.  &  R. 
(Pa.)  405. 

South  Carolina.  —  Sute  v.  Piaclmey,  10  Rich. 
L.  (S.  Car.)  474- 

Tennesstt.  —  State  v.  Crawford,  a  Head 
(Tenn.)  460. 

1.  OMdiKotTauliIeBManMorVonlgiiOriflB. 
—  Welton  V.  Missouri,  91  U.  S.  175 ;  Gtiy  v. 
Baltimore,  100  U.  S.  434 ;  State  0.  North,  aj  ■ 
Mo.  464;  People  p.  Moring,  47  Barb.  (N.  Y.) 
64a. 

t,  Ooods  Brought  from  Oth«r  Matt  —  United 
States.  —  Brown  v,  Houston,  114  U.  S.  6aa; 
Brown  v.  Maryland,  la  Wheat  (U.  S.)  419; 
Perrar  v.  Com.,  5  Wall.  (U.  S.)  479:  Wood- 
raff  o.  Parham.  8  WaU.  (U.  S.)  143. 

Alabama.  —  Hinson  v.  Lott,  40  Ala.  1^3. 

Indiana.  —  Standard  Oil  Co.  v.  Condia,  96 
Ind.  179,  49  Am.  Rep.  156. 

LoMisiana.  —  Hay  Inspectors  v.  Pleasants,  33 
La.  Ann.  349 ;  Brown  v.  Houston,  33  La.  Ann. 
843,  39  Am.  Rep.  384 ;  State  v.  PIttibnrK  etc., 
Coal  Co.,  41  Lac  Ann.  465. 

New  Hampfhire.  —  Pierce  v.  State,  13  N.  H. 
S36. 

South  Carolina.  —  State  v.  Charleston,  to 
Rich.  L.  (S.  Car.)  340;  State  v.  I^ncknejr,  10 
Rich.  L.  (S.  Car.)  474* 

VttraToU  SlBeassion  of  the  subject  of  taxa- 
tion as  affecting  interstate  commerce,  see  the 
title  Intemtatb  Coxxncs,  vol.  17,  p.  to8 
ft  sgq, 

S.  Const.  U.  S.,  art.  i,  t  10,  par.  a.  For  a 
fan  diacnsrion  of  subject  of  inspection 
laws  generally,  see  the  title  Iktkrstatb  Com- 
merce, vol.  17,  p.  78  et  seq. 

4,  bipMtlMiItas  Plstingplahed  fromBmma 
j^Unttf§  ^tafr«.  — Timer  Vt  M"7lw>4  W7 


U.  S.  38 ;  Patapsco  Guano  Co.  v.  Board  of  Agri- 
culture, 5a  Fed.  Rep,  690 ;  Neilson  v.  Garza,  2 
Woods  (U.  S.)  287 ;  Qarke  v.  Clarke,  3  Woods 
(U.  S.)  408. 
California.  —  Addison  v.  Saulnier,  19  Cal.  82. 
Georgia,  —  Green  v.  Savannah,  R.  H.  Charlt. 
(Ga.)  368. 

Kentucky.  —  Vanmeter  v.  Spurrier,  94  Ky. 

22. 

Louisiana.  —  New  Orleans  v.  Ship  Martha  J; 
Ward,  14  La.  Ann.  387. 

New  York.  —  Clintsman  v.  Northrop,  8  Cow. 
CN.  Y.)  45. 

The  imposition  of  fees  for  inspection,  if  in- 
tended as.  a  mode  of  raising  revenue  for  the 
state,  cannot  be  sustained.  It  can  be  held  only 
as  a  mode  of  malting  the  particular  business  pay 
tiie  expense  of  its  proper  police  rq^ulation. 
Willis  V.  Standard  Oil  Co.,  so  Minn.  297. 

6.  Xsst  of  Lecrality. —  Turner  v.  Maryland.  107 
U.  S.  38;  Willis  V.  Standard  Oil  Co.,  50  Minn. 
390.  And  see  Brimmer  v.  Rebman,  138  U.  S. 
78 ;  In  re  Rebman,  41  Fed.  Rep.  867 ;  Neilson  v. 
Garza,  a  Woods  (U.  5.)  287 ;  Minnesote  v.  Bar^ 
ber,  136  U.  S.  313. 

What  iM  a  Bsaseaablt  Fes  fior  Inspeotton  must 
depend  largely  on  the  sound  discretion  of  the 
legislature,  and  unless  it  is  manifestly  unrea- 
sonable, in  view  of  the  purpose  of  the  law  as  a 
police  regulation,  it  will  not  be  adjudged  a  tax. 
Willis  V.  Standard  Oil  Co.,  50  Minn.  290. 

6.  JaTisdl«tlOBt*]>et€nii]Mttaestioa«fLanI%. 
—  Neilson  v.  Garza,  a  Woods  (U.  S.)  987; 
Turner  v.  Matyland,  107  U.  S.  38. 

t.  Minnesota  v.  Barber,  136  U.  S.  313;  Brim- 
mer V.  Rebman,  138  U.  S.  78. 

I.  Patapsco  Guano  Co.  v.  Board  of  Agrical- 
ture,  5s  F?*  Rep-  690. 
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cation  that  the  net  produce  of  all  such  duties  shall  be  for  the  use  of  the 
treasury  of  the  United  States,  and  that  all  such  laws  shall  be  subject  to  the 
revision  and  control  of  Congress.' 

(b)  BeffoUtfoB  of  Oammme.  —  The  subject  of  the  provisions  of  the  Constitution 
of  the  United  States  relating  to  the  regulation  of  commerce  as  affecting  state 
taxation  is  fully  treated  in  another  part  of  this  work.' 

(•)  ItuI  PxivUagw,  Twnnttiiiti  and  VntsotloB  of  Xiv.  —  The  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States,  which  provides  that  no  state 
shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States,  or  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  law,  imposes  a  limitation  on  the  exercise  of  all  the 
powers  of  the  state,  including  among  them  that  of  taxation.'  This  prohi- 
bition against  the  denial  by  any  state  to  citizens  within  its  jurisdiction  of  the 
equal  protection  of  the  laws  forbids,  in  a  sense,  the  imposition  of  unequal 
taxes.  The  rule  is  that  unequal  taxes  may  not  be  imposed  on  property  of  the 
same  kind  in  the  same  situation  and  used  for  the  same  purpose.  But  the  pro- 
tection afforded  by  the  Fourteenth  Amendment  has  never  been  carried  to  the 
extent  of  requiring  that  the  same  taxes  shall  be  imposed  in  the  same  manner 
on  every  class  of  property  irrespective  of  its  nature  or  condition  or  class.* 
This  provision,  however^  was  not  intended  to  protect  a  citizen  of  any  state 
against  discrimination  made  by  his  own  state  in  favor  of  the  citizens  of  other 
states,*  or  to  prohibit  discrimination  between  different  classes  of  citizens  of 


1.  OoawBt  of  CoDgreM. —  Const  U.  S.,  art.  i, 
S  10,  par,  z;  Neilson  v.  Garza,  3  Woods  (U.  S.) 
a87. 

OoaMnt  Implied  from  Leglibtion.—  Green  v. 
Biddle,  8  Wheat.  (U.  S.)  1. 

8.  See  the  title  Intbrstatb  Cohmkbce,  vol. 
17,  p.  108  #t  fq. 

8.  Iqoftl  FriTllOfW,  Immulttit,  Eto.— Rail- 
road Tax  Cases,  13  Fed.  Rep.  73a ;  Santa  Qara 
County  V.  Southern  Pac.  R.  Co.,  18  Fed.  Rep. 
385.  See  also  the  titlea  Civil  Rights,  vol.  .5, 
p.  78;  Constitutional  Law,  vol.  6,  p.  970. 

As  to  taxation  of  tht  products  of  cAher  states, 
see  the  title  Intexstate  Commbbcb,  vol.  17,  p. 
108  «t  ttq. 

As  to  taxes  or  license  charfco  on  businesa  or 
piivUegcs  imposed  on  traders  from  other  states, 

see  the  title  Occupation,  Business,  and  Privi- 
LEDS  Taxes,  vol.  21,  p.  770- 

As  to  taxation  of  corporadona,  sec  the  tiUe 
Taxation  (Cokporate),  post. 

As  to  exemptions  as  affected  by  the  constitu- 
tional provision  in  question,  see  the  title  Ex- 
BUPTioNS  (raou  Taxation),  vol.  la,  p.  266. 

atat*  May  Tu  (HtiMU  of  Other  Btataa  Xqnsllr 
irlih  Vm  Chra  OftlHBl. —  The  constitution  doet 
not  exempt  citizena  of  other  states  or  of  the 
United  States  from  any  burden  which  the  law 
of  the  state  imposes  on  ita  own  citizens.  Bx  p. 
Thornton,  12  Fed.  Rep.  538;  Woodruff  p.  Par- 
ham,  8  Wall.  (U.  S.)  133;  Paul  t;.  Virginia,  8 
Wall.  (U.  S.)  169;  Jackson  v.  Bulloch,  la 
Conn.  38;  Com.  v.  Milton,  tz  B.  Mon.  (Ky.) 
4ia,  54  Aas.  Dec  saa;  Harrison  v.  Vid^miv* 
3  Sraed.  a  M.  (Miss.)  381.  41  Am.  Dec.  633; 
Lemmon  v.  People,  20  N.  Y.  607. 

Tuatlon  of  UnnatnTaliaed  Foreigners.  —  An  act 
imposing  a  tax  on  the  employers  of  foreign  un- 
naturalized male  persons  over  twenty-one  years 
of  age  imposes  on  such  persona  burdens  which 
are  not  laid  on  others  in  the  same  calling  and 
condition,  and  therefore  operates  to  deny  to 
them  the  eqtul  protection     the  kwt.  Juniau 


Limestone  Co,  v.  Fagley,  187  Pa.  St  193,  67 
Am.  St.  Rep.  579,  affirming  7  Pa.  Dist.  201, 
See  also  Fraaer  v.  McCoow^,  etc.,  Co.,  6  Pa. 
Dist.  555 ;  Ade  v.  Philadelphia  Coun^,  7  Pa. 
Dist.  199. 

4.  Mteet  at  Poart— nth  Am—dmeat  aa  to  Uoe^nal 
Taxation.— Railroad  Tax  Cases,  115  U.  S.  337; 
Bella  Gap  R.  Co.  v.  Pennsylvania,  134  U-  ^■ 
232;  Home  Ins.  Co.  c  New  York,  134  U.  S. 
594;  Pacific  Express  Co.  v.  Seibert,  142  U. 
S.  339;  Western  Union  Tel.  Co.  v.  Indiana,  165 
U.  S.  304;  W.  W.  Cargill  Co.  v.  Minnesota, 
180  U.  S.  452;  Peacock  *.  Pratt,  (C.  C  A.) 
121  Fed.  Rep.  777.  And  see  Davidson  v.  New 
Orleans.  96  U.  S.  97. 

laa^aali^ofBnrden,  — A  tax  which  impoiea 
inequality  of  burden  operatea  aa  a  denial  of  the 
equal  protection  of  the  laws,  but  the  mere  fact 
that  inequality  may  result  does  not  necesaariiy 
bring  the  statute  within  the  constitutional  pro* 
bibition.  Thus,  a  state  law  which  permits  bank* 
at  their  election  to  pay  four  mills  on  each  dol- 
lar of  the  actual  value  of  the  shares  of  stock, 
or  to  collect  from  the  shareholders  a  tax  of 
ei^t  mills  on  the  dollar  on  the  par  Toltw  of 
all  the  shares,  does  not  violate  the  constitutions! 
provision,  because  any  inequality  of  burden  that 
may  follow  results  from  a  privilege  offered  to 
all.  Merchants'  Bank  v.  Pennsylvania,  167  U. 
S.  461. 

But  equal  protection  of  the  law  ia  denied  by 
a  statute  providing  for  the  levy  of  a  fire  tax  on 
all  property,  but  excluding  the  property  of  rail- 
road companies  on  which  the  tax  is  levied  from 
the  beoe^  and  protection  which  the  law  should 
afford.  Atchison,  etc.,  R.  Co.  v.  Clark,  (So  Kan. 
826. 

5.  Disorimination  In  Favor  of  Citlsens  of  Other 
ftatss  Hot  Prohlbitwl.—  Slaughter-House  Cases, 
j6  Walt  (U.  S.)  36;  Bradwetl  v.  State.  16 
Wall.  (U.  S.)  136;  Com.  v.  Griffin,  3  B.  Mon. 
(Ky.)  S08.  And  see  Downham  v.  Alexandria, 
10  WaU.  (U.  S.)  173' 
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the  same  state.* 

(d)  Impairment  9f  ObUt»tiom  td.  CeatnoU. — The  provision  of  the  Constitution  of 
the  United  States  that  no  state  shall  pass  any  law  impairing  the  obligation 
of  contracts*  constitutes  a  limitation  on  the  taxing  power  of  the  states.' 

Oontruu  of  liiiUvida*U  and  Print*  OorpmaMu.  —  The  general  principle  is  that  a 
law  which  directly  deprives  a  party  to  a  contract  of  any  portion  of  the  benefits 
to  which  he  was  by  its  terms  entitled,  or  which  indirectly  produces  the  same 
result  by  subtracting  from  the  effectiveness  of  the  remedy,  is  a  law  impairing 
the  obligation  of  the  contract.^  Thus,  a  law  imposing  a  tax  on  the  interest 
stipulated  to  be  paid  on  loans  within  the  state,  and  requiring  the  debtor  to 
deduct  the  amount  of  the  tax  from  each  instalment  of  interest  or  dividend, 
as  it  matures,  .impairs  the  obligation  of  the  contract  as  to  nonresident 
creditors  so  far  as  the  law  is  applicable  to  loans  made  before  its  enactment, 
because  it  diminishes  the  amount  of  interest  to  which  the  creditors  are 
entitled  by  the  terms  of  their  contract.*  But  a  contract  between  individuals 
is  not  impaired  by  being  taxed,  when  the.  tax  can  be  regarded  as  a  tax  on 
income  derived  from  the  contract  or  an  excise  tax,  and  not  a  tax  on  the 
creditor.® 

OoBtraou  of  suta.  —  The  prohibition  against  laws  impairing  the  obligation  of 
contracts  applies  not  only  to  the  contracts  of  individuals  and  private 
corporations,  but  also  to  contracts  to  which  the  state  is  a  party.' 


1.  DifEsrent  GUmm  of  CltlMiM  of  tem*  Stit*.— 

Bradwell  v.  State,  i6  Wall.  (U.  S.)  130;  Com. 
V.  Griffin,  3  B.  Mon.  (Ky.)  208. 

The  local  policy  of  a  state  government  as  to 
its  own  citizens  is  not  interfered  with.  Kio- 
caid  V.  Francis,  Cooke  (Tenn.)  49. 

fl.  Const  U.  S.,  art  i,  I  io,  par.  i. 

As  to  this  subject  in  general,  see  the  title 
IiiPAiKKEKT  or  Obligation  or  CoMTaAcrs,  toL 
15.  p.  1030. 

8.  Taxation  as  Impairing  Obligation  of  Con* 
traeta. —  Murray  v.  Charleston,  9<S  U.  S,  43s; 
Louisrillc,  etc.,  R.  Co.  v.  Gaines,  3  Fed.  Rep. 
366 ;  Home  of  Friendless  v.  Rouse,  8  Wall.  (U. 
S.)  430;  State  Ta«  on  For«gn-bdd  Bonds,  15 
Wall.  (U.  S.)  300 ;  Piqua  Branch  of  State  Bank 
P.  Knoop,  Id  How.  (U-  S.)  3«9;  State  v.  Neif 
Orleans,  29  La.  Ann.  863 ;  Com.  v.  Western 
Union  Tel.  Co.,  a  Dauphin  Co.  Rep.  (Pa.)  40. 

Bqwal  of  Statnta.  —  The  repeal  of  a  statute 
which  is  in  the  nature  of  a  contract  exempting 
from  taxation  or  fixing  a  particular  mocte  or 
rate  of  taxation  will  not  operate  to  divest  a 
right  which  accrued  under  it 

VniitA  Statat.  —  Yazoo,  etc,  R.  Co.  v.  Levee 
Com'ra,  37  Fed.  Rep.  24,  affirmed  13a  U.  S. 
190;  McGee  v.  Matfais,  4  Wall.  (U.  S.)  143; 
Piqua  Branch  of  State  Bank  v.  Kaoop,  16  How. 
(U.  S.)  369. 

'  Calif omia. English  v.  Sacramento,  19  Cal. 
17a. 

ConntcHeut.  —  Osborne  v,  Humphrey,  7  Conn. 
335- 

Kwhtehy.  —  Magniar  v.  Henry,  84  K7.  i,  4 
Am.  St  Rep.  183. 

^«frnuAii.  —  State  v.  Walsh,  31  Neb.  469. 

TtnneMses.  —  State  v.  Butler,  1 1  Lea  (Tenn.) 
493- 

See  also  the  title  Statutes,  vol.  a6,  p.  750. 

4.  See  the  title  Iupairhent  of  Obligatiok 
or  Contracts,  vol.  15.  p.  1030. 

5.  Taktnir  InterMt  on  Loans  Hade  by  Konrsil- 
ittts,  —  Uurr^  V.  Charleston,  96  U.  S.  432; 
P«wcyv.Pea  Moines,  173  U.  S>  404;  DeVignier 


V.  New  Orleans,  16  Fed.  Rep.  11 ;  South  Nash- 
ville St.  R.  Co.  ».  Morrow,  87  Tenn.  438. 

The  IMstinotion  Between  Bflsident  and  Konreil- 
dent  Creditors  is  this :  in  the  case  of  the  resi- 
dent creditor  the  debt  due  bim  is  property  in 
the  state,  which  the  state  may  lawfully  tax, 
and  the  collection  of  the  tax  may  be  secured  by 
rejuiring  the  debtor  to  pay  the  amount  of  the 
tax  out  of  the  interest  as  it  accrues ;  but  in  the 
case  of  a  nonresident  creditor  the  debt  is  not 
property  within  the  state,  and  the  requirement 
that  the  debtor  shall  withhold  a  part  of  the 
interest  money  operates  to  deprive  the  creditor 
of  a  part  of  the  benefits  to  which  he  is  en- 
titled under  the  contract.  State  Tax  oa 
Foreign-held  Bonds,  15  Wall.  (U.  S.)  300,  dU- 
approving  Maldty  v.  Reading,  etc.,  R.  Co.,  5a 
Pa.  St  140.  See  also  Com,  v.  New  York,  etc., 
R.  Co.,  129  Pa.  St  4«3.  15  Am.  St  Rep.  7S4. 

6.  Taxing  Oentraets — United  Slatti.  —  Murr^ 
V.  Charleston,  96  U.  S.  433;  Kirtland  v.  Hotch- 
Idss,  100  U.  S.  491 ;  Michigan  Cent.  R.  Co.  v. 
Collector,  100  U.  S.  595 ;  U.  S.  v.  Erie  R.  Co., 
106  U.  S.  327. 

Michigan.  —  Robertson  v.  State  Land  OfRce 
Com'r,  44  Mich.  974. 

New  Jersey- —  Cook  v.  Smith,  30  N.  J.  L. 
387. 

Vermont.  —  Catlifl  v.  Hull,  21  Vt  152. 

Taiatioa  on  Kertgases.— Detroit  p.  Assessors, 
91  Mich.  78. 

Taifng  Bin  and  Vet*  Broken.  — In  MeGahey 
V.  Virginia,  135  U.  S.  662,  it  was  held  that  an 
undue  restraint  was  imposed  on  the  negotiabiUty 
of  bills  and  notes  by  requiring  the  payment  of 
a  license  tax  by  bill  and  note  brokers. 

r  Contracts  of  9UU~  United  States.— 
Home  of  Friendless  v.  Rouse,  8  Wall.  (U.  S.) 
430;  Fletcher  v.  Peck,  6  Cranch  (U.  S.>  135; 
New  Jersey  v.  Wilson,  7  Oanch  (U.  S.)  164; 
Piqua  Branch  of  State  Bank  v.  Knoop,  16  How. 
(U.  S.)  369.  ( 

Michigan.  —  Robertson  v.  State  Land  Ofice 
Com'r,  44  Mlcbt  474* 
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Ohwtan  of  Frl<nto  Oofyentlma.  —  The  charter  of  a  private  corporation  operate 
as  a  contract  between  the  stockholder  and  the  state  that  there  shall  be  no 
revocation  or  impairment  of  any  valuable  right  or  privilege  which  constitutes 
the  consideration  in  whole  or  in  part  for  the  acceptance  of  the  charter.^ 
Therefore,  where  such  a  charter  provides  that  the  corporation  shall  be  taxed 
only  as  therein  speciSed,  and  there  is  no  revocation  of  power  to  alter  or  repeal 
the  charter,  a  subsequent  statute  prescribing  a  different  rule  of  taxation  which 
does  or  may  impose  a  greater  burden  on  the  corporation  violates  the  con- 
stitutional prohibition  of  laws  impairing  the  obligation  of  contracts.'  The 
same  rule  applies  to  the  case  of  a  charter  exempting  the  corporation  from 
taxation.  The  exemption  being  the  consideration,  in  whole  or  in  part,  for 
the  acceptance  of  the  charter,  the  contract  obligation  of  the  state  is  impaired 
by  afterwards  requiring  the  corporation  to  pay  taxes.* 

But  »  X*n  OhBogt  la  the  Xttkod  sf  Taxatlm  is  not  an  impairment  of  the  contract.* 
FayiuBt  of  Bonu  lor  chartar, — ^  The  fact  that  a  corporation  has  paid  to  tlie 
state  a  bonus  for  granting  a  charter  of  incorporation  does  not  protect  the 
grantee  of  the  franchise  from  all  taxation  except  such  as  the  state  has  reserved 
the  right  to  impose  in  the  charter  itself.* 


Afmiimte.  —  State  v.  Yooiv,  J9  Minn.  474- 

Misiissippi.  —  O'Donoell  v.  Bailey,  34  Hiss. 

386. 

New  York.  —  Danolds  v.  Sute,  89  N.  Y.  3^, 
42  Am.  Rep.  277. 

And  see  the  title  Ihpaikuknt  op  Obligation 
OP  Contracts,  vol.  15.  p,  1033  et  seq. 

The  language  in  which  the  lurTender  of  the 
right  of  taxation  is  made  a  state  muat  be 
clear  and  umnistakaUe.  The  covenant  or  en- 
actment must  distinctlr  expreat  that  there  shall 
be  no  further  taxation.  A  state  canaot  strip 
herself  of  this  essential  power  by  doubtful 
words.  Memphis  Gas-Light  Co.  v.  Taxing 
Dist..  109  U.  S.  398:  Erie  R.  Co.  v.  Pennsyl- 
vania, at  Wall.  (U.  S.)  49a;  Bradley  v.  lie- 
Met,  7  Bush  (Ky.)  667,  3  Am.  Rep.  309; 
Looifville,  etc.,  R.  Co.  v.  Com.,  10  Bush  (Ky.) 
43' 

A  Bsaacmablo  Doubt  as  to  tho  Xzlttonoo  of  a 
Ontraot  must  be  resolved  in  favor  of  the  atate. 

United  States.  —  Hoge  v.  Richmond,  etc.,  R. 
Co.,  99  U.  S.  348;  North  Missouri  R.  Co.  v. 
Maguire,  20  Wall.  (U.  S.)  46 ;  Bailey  v.  Mag- 
wire,  33  Wall.  <U.  S.)  315 ;  Piqua  Branch  of 
State  Bank  v.  Knoop,  16  How.  (U.  S.)  369. 

Marylmd.  —  Buchanan  v.  Talbot  Countj,  47 
Md.  386. 

Michigan.  —  Detroit  v.  Detroit,  ete..  Plank 
Road  Co.,  43  Mich.  140;  Detroit  City  St.  R.  Co. 
V.  Guthard,  51  Mich.  180. 

Missittippi.  —  Holly  Springs  Sav.,  etc.,  Co. 
V.  Marahall  County,  5s  Miss.  281,  34  Am.  Rep. 
668. 

Pennsylvania.  —  Pennpylvanla  R.  Co.v.  Caiul 
Com'rs,  31  Pa.  St  33. 

Virginia.  —  Richmond,  etc.,  R.  Co.  v.  Rich- 
mond, 36  Gratt.  (Va.)  83. 

OoBilderatlon  —  pBUie  Purpose.— When  a  stat- 
ute has  in  view  the  accomplishment  of  some 
object  for  the  advantage  of  the  public,  as  for 
instance  the  establishment  ot  a  charitable  in- 
stitution, such  purpose  constitutes  a  sufficient 
consideration  for  exempting  the  property  of 
the  institution  from  taxation.  Home  of  Friend- 
less V.  Rouse,  8  Wall.  (U.  S.)  430. 

And  the  rule  is  the  same  where  the  public 
iipipots  Ml  rfeir  la  fte  ntablfslinwfit  pf  an  in- 


stitution of  learning.  Washington  Universitr 
V.  Rouse,  8  WalL  (U.  5.)  439- 

But  a  statute  declaring  that  property  there- 
tofore or  thereafter  conveyed  for  pious  uses 
should  be  forever  exempt  from  taxation  has 
been  held  not  to  constitute  a  contract  so  as  to 
prevent  the  legislature  from  afterwards  sub- 
jecting such  property  to  taxation.  Osborne  v. 
Hnmphr^,  y  Conn.  339 ;  Parker  v.  Redfield,  10 
Conn.  490 ;  Landon  v.  Utchfield,  1 1  Conn.  360 ; 
Brainard  v.  Colchester,  31  Conn.  407;  Lord  v. 
Litchfield,  36  Conn.  116,  overruling  Atwater  v. 
Woodbridge,  6  Conn.  333,  16  Am.  Dec.  46; 
First  Ecclesiastical  Soc  v.  Hartford,  38  Conn.' 
374. 

1.  OharUn  as  Cntrasto. — See  the  title  Im- 

PAIftUXNT  OF   ObUGATIOH    OV   CONTRACTS,  Vol. 

15,  p.  1034.  See  also  the  title  Exxuptions 
(raoH  Taxation),  vol.  13,  p.  356  et  seq. 

3.  Rnls  of  Taxation  Troseribod  by  Gbartar.  — 

King  V.  Madison,  17  Ind.  48;  O'Donnell  v. 
Bailey,  34  Miss.  386. 

8.  Charter  Exemption  from  Taxation, —  Home 
of  Friendless  v.  Rouse,  8  Wall.  (U.  S.)  430: 
Tomlinaon  v.  Jeasup,  15  Wall.  (U.  S.)  454. 
And  sec  the  title  Exemptions  (fbok  Taxa- 
tion), vol.  13,  p.  380. 

4,  Ohaajre  In  Ksthod  of  Taxation.  —  New  Or- 
leans V.  New  Orleans  Water  Works  Co.,  143 
U.  S.  78;  U.  S.  V.  Knox  County,  51  Fed.  Rep. 
880;  Gilman  v.  Sheboygan,  3  Black  (U.  S.)  510; 
Bailey  v.  Maguire,  aa  Wall.  (U.  S.)  315. 

The  establishment  of  the  mode  of  ascertain- 
ing the  value  of  the  road  and  property  of  a 
railway  company  is  not  a  legislative  contract 
which  cannot  be  altered  by  subsequent  legisla- 
tion.  Moore  v.  Holliday,  4  Dill.  (U.  S.)  53. 

6.  Payment  of  Bonos  for  Chartar,  —  Minot  v. 
Philadelphia,  etc.,  R.  Co.,  2  Abb.  (U.  S.)  333. 
affirmed  18  Wall.  (U.  S.)  206;  New  Orieans 
City,  etc,  R.  Co.  v.  New  Orleans,  143  U.  S. 
193 ;  Erie  R.  Co.  v.  Com.,  66  Pa.  St.  84,  5  Am. 
Rep.  351. 

'  But  if  the  bonus  is  the  consideration  of  an 
agreement  not  to  tax,  then  the  grantee  is  by 
such  payment  protected  from  taxation.  Gordon 
V.  Appeal  Tax  Ct,  3  How.  (U.  S.)  133:  Frank- 
lin County  ?tt  Vi  D^osit  Bank,  87  Ky.  37«i 

Volume  XJtVH. 


Digitized  by 


Google 


Power  of  taaatlon. 


TAXATION. 


OouUtatlonal  BirtrlotloM. 


A  Change  in  the  CIurMter  or  Objeeto  of  the  Corporation  will  not  preclude  it  from 
claiming  the  benefits  of  an  exemption;  ^  but  if,  by  a  change  in  its  character, 
a  corporation  has  disqualified  itself  to  comply  with  the  conditions  on  the  per- 
formance of  which  tne  exemption  was  granted,  it  must  be  considered  as 
having  waived  the  exemption.* 

Ezemptioni  from  Taxation.  — '  It  is  well  settled  that  a  grant  of  exemption  from 
taxation  may  constitute  a  contract  within  the  meaning  of  the  provision  of  the 
Federal  Constitution  forbidding  the  state  to  pass  any  law  impairing  the  obli- 
gation of  contracts.  The  distinctive  feature  of  such  a  grant  is  a  consideration 
to  support  it.  The  necessity  for  a  consideration  is  the  same  that  exists  in 
the  case  of  contracts  between  private  persons.  If  there  is  no  consideration 
for  the  grant  of  exemption,  it  is  a  mere  offer  of  a  bounty  which  may  be  with- 
drawn at  any  time,  though  the  recipient  of  the  bounty  may  have  incurred 
expense  on  the  faith  of  the  offer.' 

lute  n>  Knnidpal  Obllgatieni  lUde  BeoelTable  for  Taxei.  — '  Where  obligations  of  a 
state  or  municipality  are  issued  pursuant  to  a  statute  which  makes  them 
receivable  in  payment  of  taxes,  such  statute  constitutes  a  contract  between 
the  state  or  municipality  and  the  holders  of  the  obligations  so  issued  that  the 
holders  may  use  them  in  the  payment  of  taxes;  and  any  subsequent  statute 
passed  for  the  purpose  of  preventing  or  obstructing  such  use  violates  the 
contract  clause  of  the  Federal  Constitution  and  is  void.* 

(e)  Doe  Frooeu  of  Law.  —  The  power  of  the  state  to  levy  and  collect  taxes  is 
also  limited  by  that  clause  of  the  Fouiteenth  Amendment  of  the  Federal  Con- 
stitution  which  forbids  any  state  to  deprive  any  pei^on  of  bis  property  "  with- 
out due  process  of  law."  This  limitation,  however,  is  not  in  the  nature  of  a 
restriction  on  the  power  itself,  but  merely  regulates  its  exercise  so  as  to  avoid 


Assessors  v.  Morrie,  etc,  R.  Co..  49  N.  J.  L. 
193- 

The  rule  stated  in  the  text  is  analogoas  to 
the  purcbase  of  land  from  the  state.  The  pay- 
ment of  a  price  for  the  grant  of  land  certainly 
implies  that  the  grantee  shall  not  be  called  on 
to  pay  any  more  purchase  money,  but  it  does 
not  imply  that  bis  land  shall  not  be  subject  to 
general  taxation.  Erie  R.  Co.  v.  Com.,  66  Pa. 
St.  84,  5  Am.  Rep.  351. 

X,  Change  in  Chartw  or  ObJeets  of  Corporation. 
. —  Nichols  V.  New  Haven,  etc.,  Co.,  43  Conn. 
103  ;  State  v.  Hannibal,  etc.,  R.  Co.,  (Mo.  1889) 
II  S.  W.  Rep.  746 ;  State  v.  Society,  etc,  43 
N.  J.  Eq.  410;  Cheraw,  etc.,  R.  Co.  v.  Anson 
County,  88  N.  Car.  519. 

S,  Maine  Cent  R.  CO.  v.  Maine,  96  U.  S. 
499;  Chicago,  etc.,  R.  Co.  v.  Guffey,  taa  U.  S. 
561.  And  see  State  v.  Minnesota  Cent.  R.  Co., 
36  Minn.  246.  But  see  International,  etc.,  R. 
Co.  V.  State,  75  Tex.  356. 

S.  TOr  a  Full  Oisensslon  of  this  subject,  see  the 
title  ExEKPTioNS  (fkom  Taxatiok),  toI.  la, 
p.  384  tt  seg. 

As  to  what  constitute  a  sufficient  considera- 
tion in  general  to  support  a  contract,  see  the 
title  Consideration,  vol.  6,  p.  667. 

Orant  as  Diattngniahed  tnrn  Lieenae. —  See 
Derby  Turnpike  Co.  v.  Parks,  10  Coi^n.  saa,  37 
Am.  Dec.  700. 

4.  Statute  Making  8Ute  or  Unnleipal  Obligatlone 
BaeelTable  fbr  Taxes.  —  Keith  v.  Gark.  97  U.  S. 
■454;  Antoni  v.  Greenhow,  107  U.  S.  760:  Poin- 
dexter  v,  Greenhow,  114  U.  S.  370;  White  v. 
Greenhow.  114  U.  S,  307:  Chaffin  v.  Tavlor, 
114  U.  S.  309,  116  U.  S.  «;67;  Allen  v.  Balti- 
more, etc.,  R,  Co..  114  U.  S.  311  :  McGahey  f. 
Virginia.  135  U.  S.  66»,  ovemtline  Com.  v. 

VI  C.  of  L.— 38  5Q3 


WeUer,  83  Va.  721 ;  WtlUi  v.  MiUer,  29  Fed. 
Rep.  338 ;  Com.  v.  Booker,  83  Va.  964 ;  Antoni 
V.  Wright,  12  Gratt.  (Va.)  833- 

In  McGahey  v.  Virginia,  135  U.  S.  663,  the 
commonwealth  of  Virginia  issued  coupon  bonds 
for  the  purpose  of  refunding  ita  debL  The  re- 
funding statute  provided  that  the  coupons 
should  be  receivable  in  payment  of  taxes. 
Afterwards  a  statute  was  passed  which  imposed 
on  taxpayers,  at  the  time  of  offering  the  coupons 
in  evidence  in  court,  the  duty  of  producing  the 
bond  from  which  the  coupons  tendered  by  them 
in  pajrment  of  taxes  were  cut,  and  declared 
that  expert  evidence  should  not  be  receivable 
as  to  the  genuinenos  of  such  coupons.  It 
was  held  that  such  provision  imposed  a  con- 
dition so  unreasonable  and  onerous  as  not 
only  to  affect  but  to  destroy  the  value  of  the 
bonds  in  the  hands  of  persons  who  had  pur- 
chased them,  and  was  therefore  a  violation  of 
the  obligation  of  contracts. 

In  Edwards  v.  Williamson,  70  AJa.  145,  a 
statute  provided  for  the  issuance  of  county 
bonds  in  aid  of  a  -  railroad  and  placed  the 
holders  of  such  bonds  on  equality  with  the 
state  and  county  in  the  assessment  and  cot- 
lection  of  the  necessary  and  proper  taxes,  and 
gave  the  same  remedies  against  the  tax  col- 
lectors for  any  neglect  or  breach  of  duty.  A 
later  statute  authorized  tax  collectors  to  give 
separate  bonds  for  the  collection  of  the  gen- 
eral state  and  county  taxes,  and  for  the  collec- 
tion of  any  special  tax  "authorized  by  law  or 
required  by  the  judgment  of  any  court,"  and 
provided  that  when  a  collector  should  give  a 
bond  conditioned  for  the  collection  of  the  gen- 
eral tax  only,  a  collector  mif^ht  be  appointed  for 
the  special  taxes.  It  was  held  that  the  latter 
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injustice  to  individuals.  It  is  a  principle  of  natural  justice,  which  this  con- 
stitutional provision  is  designed  to  secure,  that  every  person  on  whom  the 
burden  of  taxation  is  laid  shall  have  notice  of  the  assessment  and  an  oppor- 
tunity to  be  beard. ^  This  subject  has  special  relation  to  the  assessment  of 
taxes,  and  will  be  fully  considered  in  that  connection,* 

(3)  Restrictions  in  State  Constitutions — (•)  Equality  and  Ualtenlty — aa.  Nature 
AMD  OsjKCT  OP  CoNSTiTimoMAL  PiovisiDKs.  —  The  coHstitutions  of  the  various 
states  usually  contain  provisions  designed  to  secure  equality  of  burden 
in  the  matter  of  taxation,  and  these  constitutional  provisions  vary  much  in 
the  different  states.'  The  most  usual  provisions  found  in  state  consti- 
tutions are  that  taxation  shall  be  "uniform,"^  or  be  equal  and 


statute  Impaired  the  remediea  of  the  bolden  of 
such  county  bonds  and  therefore  violated  the 
constitutional  provision  against  laws  impairing 
the  obligation  of  contracts. 

1.  HfttiM  aad  OpportnnlQr  to  B«  Htard  ■— 
United  States. -^OMgfa  v.  Reclamation  Diat. 
No.  loS,  III  U.  S.  701;  Santa  Clara  County 
V.  Southern  Pac.  R.  Co.,  18  Fed.  Rep.  385 ; 
Exchange  Bank  Tax  Cases,  21  Fed.  Rep.  99; 
Railroad  Tax  Case,  8  Sawy.  (U.  S.)  238. 

Maryland.  —  Baltimore  V,  Johns  Hopkini 
Hospital,  56  Md.  I. 

New  York.  —  Stuart  v.  Palmer,  74  N.  Y. 
183,  30  Am.  Rep.  389;  Reouen  v.  Wbccler,  105 
N.  Y.  573 ;  Matter  of  Union  College,  139  N.  Y. 
308, 

Texas.  —  McFadden  f.  Longtaam,  58  Tex. 
579- 

Wisconsin.  —  Pluraer  v.  Marathon  Coun^, 
46  Wis.  163. 

?orfMtua  fof  Vallnri  to  Xotsr  for  Tazatten.  — 
The  provision  of  Const.  W.  Va„  art.  13,  S  6, 
forfeiting  land  for  failure  of  the  owner  to 
enter  it  for  taxation,  is  not  Itt  vk>latk>o  of  that 
datue  of  the  Fourteenth  Amendment  to  the 
Federal  Constitution  mtfainiiqc  sUtes  fron 
depriving  any  person  of  life,  liberty,  or  prop* 
erty  without  due  proceM  of  law.  State  v. 
Sponaugle,  45  W.  Va.  415. 

S,  See  infra,  this  title,  IX,  Assessment:  X. 
Levy. 

8.  Fmlsloiu  tea  Equality  of  BuOmi  In  Qmtral 

—  United  Stales. — 'Gilnun  v.  Sheboygan,  2 
Black  (U.  S.)  sio;  Loolflana  v.  Pilsboty,  105 

U.  S.  378;  Nashville,  etc.,  R.  Co.  f.  Taylor,  86 
Fed.  Rep.  168. 

Arkansas.  —  Hutchinson  v.  Oxark  Land  Co., 
S7  Ark.  554. 

California. — People  c  Safl  Francisco,  etc.,  R. 
Co.,  35  Cal.  606. 

///moii.  —  People  f.  Bradley,  39  III,  130; 
Primm  v.  Bellerille,  59  III.  142. 

IndiaHa.  —  Louisville,  etc.,  R.  Co.  v.  State, 
25  Ind.  177,  87  Am.  Dec.  358;  Briglit  v.  Mo- 
Cullough,  37  Ind.  a»3. 

Iowa.  —  Dubuque  v.  Chicago,  etc.,  R.  Ct.,  47 
Iowa  196. 

Kansas.  —  Francis  t».  Atchison,  etc.,  R,  Co., 
19  Kan.  303. 

Kentucky.  —  German  Nat.  Ins.  Co.  v.  Louis- 
ville, (Ky.  1900)  54  S.  W.  Rep.  732. 

Louisiana.  —  Wintz  v.  Girardey,  31  La.  Ann. 
381. 

Maine.  —  Dyar  v.  Parmlngton,  70  Me.  515. 
Michigan.  —  Youngblood  v.  Sexton,  32  Mich. 
406,  ao  Am.  Rep.  654. 


Afm»«A>to.  —  Sanborn  r.  Rice  County,  9 
Minn.  273. 

Missouri.  —  State  v.  Western  Union  Tel.  Co., 
16s  Mo.  502. 
Nebraska. —  FUnler  v.  State,  it  Neb.  547. 
Nevada.  —  Ex  p.  Robtsaon,  is  Ner.  3^3,  s8 
Am.  Rep,  794. 

New  Korih.  —  People  o.  Brooklyn.  4  N.  Y. 
419;  GOTdon  o.  Cornea,  47  N.  Y.  608. 

North  Carolina.  —  UiUversity  R.  Co.  ». 
Holden,  63  N.  Car.  410;  Gatlin  v.  Tarfaoro,  78 
N.  Car.  119. 

OAid.  ^  Exchange  Bank  v.  Hines,  3  Ohio 
St  I. 

Oklahoma.  —  Gay  v.  Thomas,  5  Okla.  i. 
Oregon.  —  East     Portland    v,  Multnomah 
County,  6  Oregon  6a. 

.  FMmjyJvoHM.  —  Roup's  Case,  8i»  Pa.  St 
3ti ;  Lehigh  Iron  Co.  v.  Lower  Macungie  Tp., 
8t  Pa.  St  483. 

Tennessee.  — TayXoT  v.  Chandler,  9  Heiak. 
(Tenn.)  349. 
Vermont. -^Co\ton  v.  Montpelier,  71  Vt  413. 
Virginia.  — Xivy  ».  Roberta,  (Va.  I903)  43 
S.  E.  Rep.  36J. 

West  P'HVHijo.  —  Douglass  v.  Hanrisvine,  9 
W.  Va.  i6a,  27  Am.  Rep.  548. 

ffifcofijwi.  —  Wisconsin  Cent  R.  C6.  V. 
Taylor  County,  52  Wis.  37, 

In  Maine  the  provision  is  that  taxes  on  real 
and  personal  estate  imposed  by  the  state  shall 
be  assessed  and  apportioned  equally.  Dyar  v. 
Farmiogton,  ?o  Me.  515. 

In  North  Carolina  there  is  an  equation  of 
taxation  between  proper^  and  poll  taxes  pro- 
vided. University  R.  Co.  v.  Holden.  63  N.  Car. 
41  o. 

In  Rhode  Island  it  is  provided  that  the 
burdens  of  state  ought  to  be  fairly  distributed 
among  the  citizens.  Dyer  v.  Osborne,  11  R.  I. 
311,  23  Am.  Rep.  460;  Crafts  v.  Ray,  23  R.  I, 
179. 

Provisions  for  uniformity  and  equality  of 
taxation  do  not  exist  in  some  states,  nor  is 
Congress  in  legislating  for  the  District  of 
Columbia  controlled  by  such  provisions.  State 
V.  Travelers  Ics.  Co.,  73  Conn.  258;  Coite  v. 
Savings  Soc.  33  Conn.  173;  Townsend  v.  New 
York;  16  Hun  (N.  Y.)  352;  Gibbona  v.  District 
of -Columbia,  116  U.  S.  406. 

4.  Bequlrement  of  1TaU6nnity — United  Stales. 
— Merchants',  etc,  Bank  v.  Pennsylvania,  167 
U.  S.  461 ;  Western  Union  Tel,  Co.  v.  Norman, 
77  Fed.  Rep.  13. 
Colorado. —  Denver  v,  Knowles,  17  Colo.  204, 
Georgia.  —  Johnston  v,  Macon.  6a'  Ga.  649; 
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uniform,'  or  reasonable  and  proportional,*  or  that  there  shall  be  an  equal  and 
uniform  rate.' 

The  ObjMt  of  the  constitutional  provisions  referred  to  is  to  regulate  taxation 
so  as  to  protect  the  taxpayer  against  unjust,  arbitrary,  or  biased  action  by 
the  legislature."* 

Loeal  Tari&tiou.  —  Such  restrictions,  however,  do  not  mean  that  there  is 
one  fixed  and  unvarying  rule  of  taxation  for  all  purposes  throughout  the 
state.*    Thus,  a  tax  for  state  purposes  must  rest  uniformly  upon  all  parts  of 

Mfg.  Co.,  12  Allen  (Mass.)  2q8;  Com.  v.  New 
England  Slate,  etc.,  Co.,  13  Allen  (Mass.)  391; 
Berry  v.  Windham,  59  N.  H.  288,  47  Am. 
Rep.  202;  Cheshire  County  Telephone  Co.  v. 
State,  63  N.  H.  167. 

S.  VnlllBrai  and  Eqnal  Bate.  —  State  Bank  v. 
New  Albany,  11  Ind.  139;  Louisville,  etc.,  R. 
Co.  V.  State,  25  Ind.  rSo,  87  Am.  Dec.  358; 
Bright  V.  McCuIlough,  27  Ind.  223 ;  Loftin  v. 
Citizens  Nat.  Bank,  85  Ind.  341 ;  Qeveland, 
etc.,  R.  Co.  o.  Baclras,  133  Ind.  513;  Hines  v. 
Leavenworth,  3  Kan.  186;  Missouri  River,  etc., 
R.  Co.  V.  Morria,  7  Kan.  222 ;  In  re  Page,  60 
Kan.  842;  Hamilton  v,  Wilson,  61  Kan.  511; 
Missouri,  etc.,  R.  Co.  v.  Labette  Coun^,  9  Kan. 
App.  545- 

4.  Untied  Slates.  —  Pine  Grove  Tp.  v.  Tal- 
cott,  19  Wall.  (U.  S.)  666. 

Alabama.  —  Mobile  v.  Stonewall  Ins.  Co.,  33 
Ala.  570;  Clark  v.  Mobile,  67  Ala.  217. 

Colorado,  —  People  v.  Henderson,  12  Colo. 
369- 

Connccticut.  —  Osbom  v.  New  York,  etc.,  R. 
Co.,  40  Conn.  491. 
Georgia. — Johnston  v.  Macon,  62  Ga.  645. 
Illinois.  — O'Kant    v.    Treat,    ag    111,  557; 
Primm  v.  Belleville,  59  111,  142. 

Indiana.  —  Bright  v.  McCuIlough,  27  Ind. 
233. 

Kansas.  —  In  re  Page,  60  Kan.  842 ;  Hamil- 
ton V.  Wilson,  6r  Kan.  511, 

Kentucky.  —  Lexington  V.  McQuillan,  9  Dana 
(Ky.)  513,  35  Am,  Dec,  159. 

Maryland.  —  State  v.  Cumberland,  etc.,  R. 
Co.,  40  Md,  22. 

Massachusetts.  —  Northampton  v.  Hampshire 
County,  145  Mass,  108, 

Ohio.  —  Western  Union  Tel.  Co,  v.  Mayer, 
28  Ohio  St.  524. 

Wisconsin.  —  Knowlton  v.  Rock  County,  9 
Wis.  410;  Lumsden  v.  Cross,  10  Wis.  28a; 
Weeks  v.  Milwaukee,  10  Wis.  242;  State  v. 
Winnebago  Lake,  etc.,  Plankroad  Co.,  11  Wis. 
35;  Wisconsin  Cent.  R.  Co,  v.  Taylor  County, 
52  Wis.  37. 

Bank  Stook  Taxed  at  Cost  Price, —  Under  such 
provisions  bank  stock  cannot  be  taxed  at  cost 
price,  Memphis  v.  Ensley,  6  Baxt.  (Tenn,) 
S5.1.  32  Am.  Rep.  532.  See  also  Western  Union 
Tel.  Co,  V.  State,  q  Baxt,  (Tenn.)  509.  40  Am, 
Rep.  99. 

Additional  Tax  to  Cover  Dellnqaniej,  —  Kan. 
Gen,  Stat.  1897,  c  158,  S  224,  providing  for  an 
additional  levy  of  one-half  mill  to  pay  the  de- 
linquent state  tax  in  all  counties  where  there 
is  a  deficiency,  does  not  violate  Const.,  art.  11, 
!  t,  requiring  a  uniform  and  equal  rate  of 
assessment  and  taxation.  Mclntire  v.  William- 
son, 8  Kan.  App.  711 ;  Atchison,  etc.,  R,  Co,  v. 
Clnrk.  60  Kan.  831, 

5.  Loeal  Tariatlona  —  Georgia.  —  Verdeiy  v. 
595  Volume  XXVI  I- 


Columbus  Southern  R.  Co.  v.  Wright,  89  Ga. 
576. 

Michigan.  —  Taggart  v.  Sanilac  County,  71 
Mich.  16;  Standard  L.,  etc.  Ins,  Co.  v. 
Assessors,  95  Mich.  466;  Pingree  v.  Auditor 
Gen^  lao  Mich.  95. 

New  Jersey.  —  Vreelsnd  v.  Jersey  City,  43 
N,  J.  L.  135 ;  Trenton  Sav,  Fund  v.  Richards, 
52  N.  J,  L.  156. 

Ohio.  —  Fields  v.  Highland  County,  36  Ohio 
St.  476;  Qeveland  v.  Heisley,  41  Ohio  St.  670. 

Pennsylvania.  —  Lehigh  Iron  Co.  v.  Lower 
Macungie  Tp.,  81  Pa.  St.  482 ;  Com.  v.  Fall 
Brook  Coal  Co.,  156  Pa.  St.  488, 

Wisconsin.  —  Weeks  v.  Milwaukee,  10  Wis. 
24a ;  Wisconsin  Cent.  R.  Co,  v,  Taylor  County, 
5a  Wis.  37. 

Vaiformit;  Trovlslon  8elf-«zeoittiiv.  —  German 
Nat.  Ins.  Co.  v.  Louisville,  (Ky.  1900)  54  S, 
W.  Rep.  732, 

1.  Equality  and  Unifonnl^  —  United  Stales. 
^Railroad  Companies  v.  Gaines,  97  U.  S.  697. 

California.  —  People  v.  McCreery,  34  Cal. 
448. 

Maryland.  —  State  v.  Cumberland,  etc.,  R. 
Co.,  40  Md.  22. 

Minnesota.  —  State  v.  Weyerhauser,  68  Minn. 
358 ;  Rice  County  v.  Citizens'  Nat.  Bank,  23 
Minn.  280. 

Mississippi.  —  Mississippi  Mills  v.  Cook,  56 
Miss.  40. 

Nevada.  —  State  v.  Carson  City  Sav,  Bank, 
17  Nev,  146, 

Oregon.  —  Crawford  v.  Linn  County,  11 
Oregon  482 ;  Ellis  v.  Frazier,  38  Oregon  462, 

South  Carolina.  —  Morton  v.  Comptroller 
Gen,,  4  S,  Car,  476;  State  v.  Tucker,  56  S.  Car. 
St6. 

South  Dakota.  —  Turner  v.  Hand  County,  1 1 
S,  Dak.  348, 

Tennessee,  —  Union  Bank  v.  State,  9  Yerg. 
(Tenn.)  490 ;  Taylor  v.  Chandler,  9  Heiak, 
(Tenn.)  349,  24  Am.  Rep.  308;  Memphis  v. 
Ensley,  6  Baxt  (Tenn,)  553,  32  Am.  Rep.  532; 
Jones  f.  Memphis,  loi  Tenn.  188. 

Utah,  —  Judge  v.  Spencer,  15  Utah  242. 

Virginia.  ~-  Eyre  v.  Jacob,  14  Gratt.  (Va.) 
422,  73  Am,  Dec.  367;  Day  v.  Roberts,  (Va, 
1903)  43  S.  E.  Rep.  362. 

WashinglOH. — Sute  v.  Whittlesey,  17  Wash. 
447;  Eureka  Dist  Gold  Min.  Co.  v.  Ferry 
County.  28  Wash.  250. 

West  Virginia.  —  Powell  v.  Parkersburg,  28 
W.  Va.  698. 

fVyoming.  —  Kelley  v.  Rhoads  County,  7 
Wyo.  273,  75  Am.  St.  Rep.  904. 

9.  Beaaonable  and  Proportional  Taxation.— 
Provident  Inst.  v.  Massachusetts,  6  Wall.  (U. 
S.)  611;  Hamilton  Mfg.  Co.  v.  Massachusetts, 
6  Wall.  (U.  S,)  63a  ;  Oliver  v.  Washington 
Milli,  II  Allen  (Mass.)  277;  Com.  v.  Hamilton 
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the  state ;  if  for  county  purposes,  upon  all  parts  of  the  county ;  if  for  township 
or  city  purposes,  upon  the  entire  township  or  city;  if  for  a  special  or  local  pur- 
pose, then  the  tax  must  be  laid  with  due  regard  to  the  proportionatL*  interests 
of  the  taxpayers  in  the  locality  benefited  or  affected.*  In  each  locality  the 
rate  may  vary,  but  for  public  local  purposes  all  property  not  exempt  under 
the  constitution  must  be  taxed.* 


Summerville,  82  Ga.  138;  Columbus  Sontbeni 
R.  Co.  V.  Wright,  89  Ga.  574 ;  Haney  v.  Bartow 
County,  91  Ga.  770. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v,  Boone 
County,  44  III.  240 ;  Bureau  Conn^  r.  Chicago, 
etc.,  R.  Co..  44  111.  229. 

Indiana.  —  State  Bank  v.  New  Alb-ny,  11 
Ind.  139;  Bright  v.  McCullough,  37  Ind.  223; 
Richmond  v.  Scott,  48  Ind.  568 ;  Loftin  v.  Qti- 
zens  Nat.  Bank,  85  Ind.  341. 

Kansas.  —  Ottawa  County  v.  Nelson,  19  Kan. 
234,  27  Am.  Rep.  loi. 

Maryland.  —  Public  Schools  v.  All^any 
County,  20  Md.  460. 

Massachusetts.  —  Merrick  v.  Amherst,  la 
Alien  (Mass.)  500;  Northampton  v.  Hampshire 
County,  145  Mass.  108. 

Mississippi.— Dtily  v.  Swope,  47  Miss.  367; 
Cfariaman  v.  Brookhaven,  70  Miss.  477. 

Missouri.  —  State  v.  Hannibal,  etc.,  R.  Co., 
loi  Mo,  120. 

Itfew  lersey.  —  Stratton  v.  Collins,  43  N.  J. 
L.  562. 

Oregon.  ~-  East  Portland  v.  Multnomah 
County,  6  Oregon  62. 

Pennsylvania.  —  Lackawanna  Iron,  etc.,  Co. 
V,  Luzerne  County,  4a  Pa.  St  424;  Com.  v. 
Macferron,  15a  Fa.  St.  244. 

WhattiTTnlformandEqaalSAto,— "  Of  course, 
every  one  knows  that  the  constitution  does  not 
mean  (although  it  may  seem  to  say  so)  that 
the  '  rate  of  assessment  and  taxation  *  shall  be 
so  '  uniform  and  equal '  throughout  the  state 
that  if  the  aggregate  rate  of  taxation  in  any  one 
school  district  or  township  in  the  state  should 
be  just  two  per  cent,  on  the  valuation,  diat 
the  i^igregate  rate  of  assessment  and  taxation 
in  every  other  part  and  portion  of  the  state 
should  also  be  just  two  per  cent"  Ottawa 
County  V.  Nelson,  19  Kan.  240,  27  Am.  Rep. 
101. 

1.  Kust  Be  Uniform  Ovw  Territory  Aifooted  — 

United  States.  —  Gilman  v.  Sheboygan,  2  Black 
(U.  S.)  510;  Pine  Grove  Tp.  v.  Talcott,  19 
Wall.  (U.  S.)  666. 

Alabama.  —  Mobile  v.  Dargan,  45  Ala.  310; 
Keene  v.  Jefferson  County,  135  Ala.  466. 

Arkansas.  —  Hutchinson  v.  Ozark  Land  Co., 
57  Ark,  554 ;  Davis  v.  Gaines,  48  Ark.  370. 

Colorado.  —  Denver  t;.  Knowles,  17  Colo.  204. 

Illinois. —  Primm  v.  Belleville,  59  111.  142; 
Allhands  v.  People,  82  III.  234. 

Indiana.  —  Bright  V.  McCullough,  37  Ind. 
323;  Lafayette,  etc.,  R.  Co.  v.  Geiger,  34  Ind. 
185 ;  Loftin  v.  Citizens'  •  Nat  Bank,  85  Ind. 
341  ;  Jackson  County  v.  State,  155  Ind.  604. 

Kansas.  —  Francis  v.  Atchison,  etc.,  R,  Co., 
19  Kan.  303,  See  also  Hines  v.  Leavenworth, 
3  Kan.  186. 

Maine.  — T)yAT  v.  Farmington,  70  Me.  515. 

Massachusetts.  —  Oliver  v.  Washington  Mills, 
II  Allen  (Mass.)  268;  Dorgan  v.  Boston,  12 
Allen  (Mass.)  223;  Merrick  v.  Amhetst,  13 
Allen  (Mass.)  500. 


Minnesota.  —  Sanborn  v.  Rice  Connty,  9 
Minn.  273. 

Mississippi.  —  Southern  R.  Co.  v.  Jackson,  38 
Miss.  334;  Daily  v.  Swope,  47  Miss.  367; 
Vasser  v.  George,  47  Miss.  713;  Adams  v. 
Mississippi  State  Bank,  75  Miss.  701 ;  Chris- 
man  V.  Brookhaven,  70  Miss.  477;  Murray  v. 
Lehman,  61  Miss.  283. 

Nebraska.  —  Turner  v.  Althaus,  6  Neb.  54; 
Hanscom  v.  Omaha,  it  Neb.  37. 

New  Jersey.  —  Stratton  v.  Collins,  43  N,  J. 
L.  562. 

New  York.  —  People  t'.  New  York  Floating 
Dry  Dock  Co,,  (Supm.  Ct.)  03  How.  Pr.  (N. 
Y.)  451;  People  V.  Brooklyn,  6  Barb.  (N.  Y.) 
309. 

Ohio.  —  Exchange  Bank  f.  Hines,  3  Ohio  St. 
I ;  Zanesville  v.  Richards,  s  Ohio  St.  590 ;  Hill 
V.  Higdon,  5  Ohio  St.  343,  67  Am.  Dec,  289; 
Reeves  v.  Treasurer,  8  Ohio  St.  333 ;  Baker  «. 
Cincinnati,  11  Ohio  St.  S34;  Pittsbora^i,  ete., 
R.  Co,  V.  State,  49  Ohio  St.  189, 
Oregon.  —  Cook  v.  Portland,  ao  Oregon  580. 
Pennsylvania.  —  Lackawanna  Iron,  etc.,  Co. 
V.  Luzerne  County,  42  Pa.  St.  424. 

Tennessee.  —  Taylor  v.  Chandler,  9  Heisk, 
(Tenn.)  349,  34  Am.  Rep.  30B;  Reelfoot  Lake 
Levee  Dist  r,  Dawson,  97  Tenn.  151 ;  Jones  v. 
Memphis,  loi  Tenn.  188. 

Virginia.  —  Day  v.  Roberts,  (Va.  1903)  43 
S.  E.  Rep.  362. 

Wisconsin.  —  State  f.  Froehlich,  (Wis.  1903) 
94  N.  W.  Rep.  50 ;  Weeks  v.  Milwaukee,  10 
Wis.  258;  State  v.  Sauk  County,  70  Wis.  485. 

And  see  generally  the  title  Special  or  Local 
Assessments,  vol.  35,  p.  11 74. 

A  State  or  County  Bnrdui  cannot  be  imposed 
upon  a  less  district  than  the  entire  state  or 
county.  Merrick  v.  Amherst,  12  Allen  (Mass.) 
500;  State  V.  Chamberlin,  37  N.  J,  L.  388; 
State  V.  Fuller,  39  N.  J.  L.  583  ;  Vreeland  v. 
Jersey  City,  43  N.  J,  L.  1,15;  Day  v.  Roberts, 
(Va.  1903)  43  S.  E.  Rep.  362 ;  Hale  v.  Kenosha, 
39  Wis.  599 ;  State  v.  Sauk  County,  70  Wis. 
485 ;  Soutbcm  R.  Co.  v.  St.  Clair  Ccnrnty,  124 
Ala.  491. 

A  limited  Portion  of  ft  Gommwilty  cannot  be 
compelled  to  bear  a  tax  which  benefits  the  whole 
community,  when  there  are  no  special  benefits 
received  by  such  portion.  Grim  v.  Weissenberg 
School  Dist,,  57  Pa.  St.  433,  98  Am.  Dec.  237. 

Apportionment  of  Pnblio  Burdens  VneqnaUy 
Amoanta  to  Conflmtlon  of  Property.  —  Tide- 
Water  Co.  V.  Coster,  18  N.  J.  Eq.  518,  90  Am. 
Dec.  634. 

2.  United  States.  — Pine  Grove  Tp.  v.  Tal- 
cott, 19  Wall,  (U.  S.)  666. 
California.  —  People  v.  Whyler,  41  Cal.  355- 
Giorgio.  ~  Haney  v.  Bartow  0>unty,  91  Ga. 

770. 

Indiana.  —  Adamson  v.  Auditor,  9  Ind.  174; 
State  Bank  v.  New  Albany,  11  Ind.  139;  Con- 
well  V.  O'Brien,  11  Ind.  419;  Covington  Draw- 
bridge Co.  V.  Auditor,  14  Ind.  331 ;  Bri^r  r- 
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DiffBrent  BstM  in  BUbrsnt  Dlitrlote.  — A  constitutional  provision  requiring  equal- 
ity and  unifonnity  does  not  prevent  the  legislature  from  establishing  taxing 
districts  '  without  regard  to  existing  political  or  tenitorial  divisions,'  and 
imposing  different  rates  of  taxation  in  different  districts,  where  there  is  rea- 
sonable ground  for  so  doing.*  But  when  the  effect  of  such  legisl  tive  action 
will  clearly  lead  to  gross  inequality  the  courts  will  interfere  to  prevent  injustice.^ 

Cmflmnl^  to  OowtttatloBal  Btqairanunti,  —  A  law  must,  in  its  nature,  formation, 
and  purpose,  conform  to  the  constitutional  requirements,^  but  the  mere  fact 


McCuUoogb,  a?  Ind.  aaj ;  Loftui  v.  Gtizenc' 
Nat.  Bank,  85  Ind.  341 ;  ^Ison  v.  Rush  County. 
128  Ind.  65. 

Maryland.  —  Daly  v,  Morgan,  69  Md.  460. 

Michigan.  —  Pingree  v.  Auditor  Gen.,  lao 
Mich.  95. 

Missouri.  —  Hamilton  v.  St.  Louis  County  Ct., 
IS  Mo.  3. 

Ntw  Hampshirg.  —  State  v.  U.  S.,  etc.,  Ex- 
preas  Co.,  60  N.  H.  343. 

Nno  York.  —  State  v.  Readington  Tp.,  36  N. 
J.  I.  70;  State  V.  Newark,  37  N.  J.  L.  417.  18 
Am.  Rep.  739;  Stratton  v.  Collina.  43  N.  J.  L. 
56a. 

Oregon.  —  East  Portland  v.  Multnomah 
County,  6  Oregon  63. 

Ptnnsytoania.  —  Lackawanna  Iron,  etc.,  Co. 
V,  Luzerne  County,  4a  Pa.  St.  426. 

Texas.  —  Fahey  v.  State,  27  Tex.  App.  146, 
II  Am.  St.  Rep.  182. 

West  Virginia.  —  Douglass  v,  HarrisviUe,  9 
W.  Va.  162,  27  Am.  Rep.  548. 

IViscoHsin.  —  Weeks  v.  Milwaukee,  10  Wis. 
242. 

Ton  Tu  in  Ooon^  Fnrposes.  —  A  tax  im- 
posed on  a  township  for  the  erection  and  main- 
tnaance  of  a  Jail  in  the  county  seat,  which  was 
to  be  located  in  sttch  township,  was  unconstitu- 
tional, since  under  Const.,  art.  10,  {  i,  a  tax  for 
county  purposes  must  be  uniform  and  equal 
throughout  the  county.  Jackson  County  v. 
State,  155  Ind.  604. 

Seheol  Taxss  a  Pnblio  Burden. —  Where  an  act 
of  the  l^slature  provided  that  where  pupils  in 
the  counQr  outaide  of  the  district  ahould  attend 
the  district  school,  the  district  should  be  reim- 
bursed for  the  expense  thereof  at  the  rate  of 
sevens-five  cents  a  week  drawn  from  the 
county  treasury,  such  act  was  held  invalid,  since 
such  public  burden  should  rest  on  the  entire 
county.  High-School  Dist.  No.  137  v.  Lan- 
caster County,  60  Neb.  147,  83  Am.  St.  Rep. 
535. 

1.  VBVsr  to  Irtablldi  Taxing  Mstrlots  — 

United  States.  —  Reclamation  Dist.  No.  108  v. 
Hagar,  6  Sawy.  (U.  S.)  567- 

Califomia.  —  People  v.  Central  Pac.  R.  Co., 
43  Cal.  398 ;  Turlock  Irrigation  Dist.  v.  Wil- 
liams, 76  Cal.  360. 

Maryland.  —  Public  Schools  v.  Allegany 
County,  20  Md.  449;  Daly  v,  Morgan,  69  Md. 
460. 

Massachusetts.  —  Merrick  v.  Amherst,  la 
Allen  (Mass.)  500. 

Minnesota.  —  Maltby  v.  Tautges,  50  Minn. 
248. 

Mississippi.  —  Williams  v.  Cammack,  27 
Miss.  209;  Alcorn  v.  Hamer.  38  Miss.  651. 

Missouri.  —  Elting  v.  Hickman,  172  Mo, 
337- 

Ntw  Jtrsey.  —  Paterson  v.  Society,  etc.,  24 


N.  J.  L.  385 ;  State  v.  Readington  Tp.,  36  N.  J. 
L.  66;  State  p.  Collector,  39  N.  J.  L.  78. 

New  York.  —  People  v.  Brooklyn,  4  N.  Y. 
419. 

North  Carolina.  —  Greene  County  v.  Lenoir 
County,  92  N.  Car.  180. 

0^10.  —  Fields  v.  Highland  County,  36  Ohio 
St.  476 ;  Bowles  v.  State,  37  Ohio  St.  36. 
Oregon.  —  Cook  v.  Portland,  ao  Oregon  580. 
iVisconsin.  —  State  v.  Sauk  County,  70  Wis. 
485 ;  Weeks  v.  Milwaukee,  10  Wis.  242. 

As  to  extension  of  municipal  limits,  see  the 
title  Municipal  Corporations,  vol.  20,  p.  1152. 

2.  Existing  Lines  Keed  Hot  Be  Followed.  ~ 
Gibson  v.  Rush  County,  12S  Ind.  65;  Bowles  v. 
State,  37  Ohio  St.  35 ;  Langhorne  v.  Robinson, 
30  Gratt.  <Va.)  661. 

8.  Dlflbnnt  Batss  In  DifFarent  Dlstriets.  — 
Maltby  v.  Tautges,  50  Minn.  248 ;  Elting  v. 
Hickman,  172  Mo.  237 ;  State  v.  Readington  Tp., 
36  N.  J.  L.  70;  State  v.  Newark,  37  N.  J.  L. 
417,  18  Am,  Rep.  729. 

4.  Interfazsnoe  by  Court, —  Cheaney  f .  Hooser, 
9  B.  Mon.  (Ky.)  331;  Dyar  v.  F^rmington,  70 
Me.  515;  Portland  Bank  v.  Apthorp,  12  Mass. 
252 ;  McCarmack  v.  Patchin,  53  Mo.  33,  14  Am. 
Rep.  440 ;  Turner  v.  Althaus,  6  Neb.  54 ;  Hans- 
com  f.  Omaha,  1 1  Neb.  37.  See  also  Mayo 
V.  Dover,  etc..  Village  Fire  Co.,  96  Me.  539. 

5.  ConftirtDlty  to  Constitutional  Keqoirementi  — 
Georgia.  —  Athens  v.  Long,  54  Ga.  330;  John- 
ston V.  Macon,  62  Ga.  645. 

Kentucky.  —  Howell  v,  Bristol,  8  Bush  (Ky.) 
493- 

Marytand.  —  State  v.  Cumberland,  etc.,  R. 
Co.,  40  Md.  22. 

Massachusetts.  —  Northampton  v.  Hampshire 
County,  145  Mass.  108;  Com.  v.  Hamilton  Mfg. 
Co.,  12  Allen  (Mass.)  298;  Oliver  f.  Washing- 
ton Mills,  II  Allen  (Mass.)  268;  Com.  v.  Peo- 
ple's Five  Cents  Sav.  Bank,  5  Allen  (Mass.) 
428. 

Michigan.  —  Standard  L.,  etc.,  Ins.  Co.  v.  As- 
sessors,  95  Mich.  466. 
Missouri.  —  Brookfield  v.  Tooey,  141  Mo.  619. 
Nebraska.  —  Turner  v.  Althaus.  6  Neb.  54; 
High  School  Dist.  No.  137  v.  Lancaster  County, 
60  Neb.  147,  83  Am.  St.  Rep,  525. 

Nevada.  —  State  v.  Carson  City  Sav.  Bank, 
17  Nev.  146. 

New  Jersey,  —  Assessors  v.  Central  R.  Co.,  48 
N.  J.  L.  146. 

OMo.  ~  Northern  Indiana  R.  Co.  v.  Con- 
nelly, 10  Ohio  St.  160. 

Oregon.  —  Cook  v.  Portland,  20  Oregon  580, 
Pennsylvania.  —  Banger's  Appeal,  109  Pa.  St. 
79- 

Tennessee.  —  Taylor  v.  Chandler,  9  Heisk, 
(Tcnn.)  349,  24  Am.  Rep.  308. 

Texas.  —  Dangherty  v.  Thompson,  71  Tex. 
192, 
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that  it  results  in  some  cases  in  individual  hardship  does  not  make  it  invalid.' 
Statutes  will  be  avoided  under  such  requirements  where  they  are  imposed  on 
false  and  unjust  principles,  where  they  operate  to  produce  gross  inequality, 
or  where  they  are  passed  in  manifest  disregard  of  constitutional  limitations.* 

PTMtioti  EiuUty  Saflldflnt.  —  Since  it  is  universally  conceded  tliat  absolute 
equality  is  unattainable  under  any  human  law,  it  is  sufficient  if  there  is  an 
approximation  thereto  or  "  practical  equality."  * 

fraklUM  for  VwtKjmmX  tH  Tam.  —  The  imposing  of  penalties  for  (he  nonpay- 


Wisconsin.  —  Knowlton  v.  Rock  County,  9 
Wis.  410;  Wisconsin  Cent  R.  Co.  v.  Taylor 
County,  5a  Wis.  37. 

While  such  provisions  as  that  taxation  shall 
be  uniform,  etc.,  technically  speaking,  do  not 
restrict  the  absolute  power  to  tax,  yet  they  are 
indispensable  requisites  of  a  valid  tax.  People 
V.  Coleman,  4  Cal.  46 ;  Bcals  v.  Amador  County, 
35  Cal.  624;  People  v.  Wortbington,  21  111.  171, 
74  Am.  Dee.  86;  State  v.  Cumberland,  etc.,  R. 
Co.,  40  Md.  51 ;  Western  Union  Tei.  Co.  v. 
Mayer,  28  Ohio  St.  521 ;  Lackawanna  Iron,  etc., 
Co.  V.  Luzerne  County,  42  Pa.  St.  426. 

Unfair  Dlserimination  Forbidden. —  In  Missis- 
sippi a  statute  was  declared  void,  on  the  ground 
of  unfair  discrimination,  which  provided  that  no 
city  or  town  should  collect  a  greater  tax  on 
banks  than  the  annual  tax  on  the  same.  Adams 
V.  Mtsaissippi  State  Bank,  75  Miss.  701. 

I^ullty  and  Unllbmi^  Oondltlras  Prseedsnt.  — 
Torrey  v.  Millbury,  21  Pick.  (Mass.)  64. 

1.  Absolute  Equality  Hot  Required  —  United 
States,  —  State  Railroad  Tax  Cases,  93  U.  S. 
S75 ;  German  Nat  Bank  v.  Kimball,  103  U.  S. 
73*. 

California.  —  People  v.  Coleman,  4  Cal.  46  ; 
People  V.  Whyler,  41  Cal.  351. 

Colorado.  —  People  v.  Henderson,  la  Colo. 
369- 

Illinois.  —  People  V.  Worthington,  21  111.  171, 
74  Am.  Dec.  86. 

Indiana.  —  State  i».  Smith,  158  Ind.  543. 

Iowa.  —  Warren  v.  Henly,  31  Iowa  31;  Cook 
V.  Burlington,  59  Iowa  251,  44  Am.  Rep.  679; 
Prim^ar  State  Bank  v.  Reridc,  96  Iowa  238. 

Kentucky.  ^Hovell  v.  Bristol,  8  Bush  (Ky.) 
493- 

Massachusetts.  —  Oliver  v.  Washington  Mills, 
II  Allen  (Mass.)  268;  Cheshire  v.  Berkshire 
County,  118  Mass.  386. 

Minnesota.  —  Comer  »,  Folsom,  13  Minn. 
219;  Sanborn  v.  Rice  County,  9  Minn.  273, 

Mississippi.  —  Williams  v.  Cajnmack,  27  Miss. 
8og,  61  Am.  Dec.  508. 

Nebraska.  —  Turner  v.  Altbaus,  6  Neb.  54. 

Nevada.  —  State  v.  Carson  City  Sav.  Bank,  17 
Nev.  146. 

1  New  York.  —  People  v.  New  York  Floating 
Dry  Dock  Co.,  (Snpm.  Q.)  63  How.  Pr.  (N. 
Y.)  451. 

Pennsylvania.  —  Weber  v.  Reinfaard,  73  Pa. 
St.  370,  13  Am.  Rep.  747. 

Rhode  Island.  —  Crafts  v.  Ray,  22  R.  I.  179. 

Texas.  —  Norris  v.  Waco,  57  Tex.  635. 

ITiuquI  Bamlts  An  laorluble  —  The  best 
devised  system  of  taxation  based  upon  tbe 
values  of  property  must,  of  necessity,  produce 
unequal  results,  so  long  as  the  attempt  is 
made  to  tax  all  property  including  real  estate, 
personal  chattels,  and  moneys  and  c^eHits. 
Cook  V.  Burlington,  59  Iowa  251,  44  Am.  Rep. 


J679 ;  Dubuque  v.  Chicago,  etc,  R.  Co.,  47  Iowa 
196. 

8.  United  States.  —  People  v.  Weaver,  100  U. 
S.  539 ;  Felton  v.  Commercial  Nat.  Bank,  loi 
U.  S.  143;  Cummings  v.  Merchants'  Nat.  Bank, 
loi  U.  S.  153;  German  Nat.  Bank  v.  Kimball, 
103  U.  S.  732.  And  see  Exchange  Nat.  Bank 
V.  Miller,  19  Fed.  Rep.  372. 

Colorado.  —  People  v.  Henderson,  12  Colo. 
3ti9' 

Illinois.  —  Bureau  County  v.  Chicago,  etc.,  R. 
Co.,  44  111.  229;  Chicago,  etc.,  R.  Co.  v.  Boone 
County,  44  111.  240;  Chieago  P.  Collins,  175  III. 
445,  67  Am.  St.  Rep.  224, 

Iowa.  —  Warren  v.  Henly,  31  Iowa  31; 
Pringhar  State  Bank  v.  Rerick,  96  Iowa  238. 

Kentucky.  —  Howell  v.  Bristol,  8  Budi  (Ky.) 
493. 

Massachusetts.  —  Com.  v.  People's  Five  Cents 
Sav.  Bank,  5  Allen  (Mass.)  428;  Oliver  v. 
Washington  Mills,  11  Allen  (Mass.)  268. 

Michigan.  —  Standard  L.,  etc.,  Ins.  Co.  v.  As- 
sessors, 95  Mich.  466. 

Minnesota.  —  Sanborn    v.    Rice   County,  9 
Minn.  273 ;  Rice  County  v.  Citizens'  Nat.  Bank, 
23  Minn.  280. 
Nebraska.  —  Turner  v.  Althaus,  6  Neb.  54. 
Oklahoma.  —  C^y  v.  Thomas,  5  Okla.  i. 
Oregon.  —  Cook  v.  Portland,  ao  Oregon  580. 
fViseonsin.  —  State  v.  Mann,  76  Wis.  469. 
And  see  State  v.  Cumberland,  etc.,  R.  Co.,  40 
Md.  22. 

Test  of  the  Validity  of  a  Statute  in  Sodi  Gases, 

—  The  test  of  the  validity  of  a  statute  is  that  the 
aim  is  towards  equality  and  uniformity ;  there 
must  not  be  a  wilful  intention  to  violate  con- 
stitutional requirements ;  mere  mistakes  and 
omissions  not  necessarily  violating  the  tax. 
Cummings  v.  Merchants'  Nat.  Bank,  loi  U.  S. 
153;  Exchange  Nat.  Bank  v.  Miller,  19  Fed. 
Rep>  372;  Cheshire  v.  Berkshire  County,  118 
Mass.  386 ;  Sanborn  v.  Rice  County,  9  Minn. 
273  ;  State  v.  Weyerhauser,  68  Minn.  353  ;  Peo- 
ple V.  New  York  Floating  Diy  Dock  Co., 
(Supm.  Ct)  63  How.  Pr.  (N.  Y.)  451. 

Where  a  public  hotel  was  purposely  exempted 
from  taxation,  the  whole  tax  was  held  void. 
Weeks  v.  Milwaukee,  10  Wis.  24a. 

Gross  btaqnalitles.  —  "  It  has  been  held,  and 
we  think  correctly,  that  inequalities  in  valua*. 
tion  may  be  so  great  as  to  authorize  the  conrt 
to  conclude  that  they  are  the  result  of  iateu- 
tion."  Exchange  Nat  Bank  v.  Miller,  19  Fed. 
Rep.  372. 

8.  Praetteal    Bqnalitr    Bafflelant  —  United 

States.  —  Savings  Soc.  v.  Coite,  6  Wall.  (U. 
S.)  596 ;  Tappan  t>.  Merchants*  Nat.  Bank,  19 
Wall.  (U.  S.)  490;  State  Railroad  Tax  Cases, 
92  U.  S.  57S;  German  Nat  Bank  V.  Kimball, 
T03  U.  S.  732 ;  Henderson  Bridge  Co.  v.  Km- 
derson,  173  U.  S.  592. 
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ment  of  taxes  does  not  conflict  with  equality  and  uniformity  provisions.* 
Sucii  penalties  must,  however,  rest  uniformly  upon  like  classes  of  property.* 

M*TMmlnlitr>tion  bi  th*  Bnfoieenftat  of  a  T»x,  when  the  statute  providing  for  the 
tax  is  itself  proper,  does  not  generally  vitiate  such  tax.' 

AfpUMtloB  of  Bol*  to  HoBloipai  TuatloB.  —  The  requirements  of  equality  and 
uniformity  regulate  the  power  to  tax,  in  whatever  form  of  government  such 
power  exists,  whether  state  or  municipal,*  unless  the  constitutional  provision 


Alabama.  —  Southern  R.  Co.  v,  St.  Qair 
County,  124  Ala.  491. 

California. —  People  v.  Whyler,  41  Cal.  351; 
People  V.  Coleman,  4  Cal.  46. 

Colorado.  —  Denver  v.  Knowles,  17  Colo.  204. 

Connecticut.  —  Savings  Bank  v.  New  London, 
ao  Conn,  iii;  Carrington  v.  Farmington,  21 
Coon.  65. 

Georgia.  ~-  Attaeos  v.  Long,  54  Ga.  330 ;  War- 
iBK  V.  Savannah,  60  Ga.  93. 

lUinoiM.  —  Sawyer  V.  Alton,  4  111.  137;  Shaw 
V.  Dennis,  10  111.  419;  People  v.  Worthington, 
111.  171,  74  Am.  Dec,  86;  Bureau  County  v. 
Chicago,  etc.,  R.  Co.,  44  111.  229;  Chicago,  etc., 
R.  Co.  V.  Boone  County,  44  111.  240 ;  Porter  v. 
Rockford,  etc.,  R.  Co.,  76  III.  561. 

Indiana.  Richmond  v.  Scott,  48  Ind.  568 ; 
State  V.  Smith,  158  Ind.  S43< 

Iowa.  —  McGregor  v.  Vanpel,  34  Iowa  436; 
Warren  v.  Henley,  31  Iowa  31;  Dubuque  v. 
Chicago,  etc.,  R.  Co.,  47  Iowa  ig6;  Frimghar 
State  Bank  v.  Rcrick,  96  Iowa  238. 

Kentucky.— How«n  v.  Bristol,  8  Bush  (Ky.) 
493 ;  Lexington  v.  McQuillan,  9  Dana  (Ky.) 
513,  33  Am.  Dec.  159;  Gieaney  v.  Mooser,  9  B. 
Mod.  (Ky.)  330;  Livingston  v.  Paducab,  Gk>  Ky. 
656;  Com.  V.  E.  H.  Taylor  Jr.  Co.,  loi  Ky.  325. 

LowUiaHa.  Second  MunidpaUQr  v.  Dimcan, 
a  La.  Ann.  182. 

Maine.  —  Augusta  Bank  v.  Augusta,  36  Me. 
ass-  ' 

iSassaekusetts.  —  Com.  v.  People's  Five  Cents 
Sav.  Bank,  5  Allen  (Mass.)  428;  Cheshire  v. 
Berkshire  County,  118  Mass.  386. 

Michigan.  —  People  v.  Salem  Tjk.  Board,  ao 
Mich.  452,  4  Am.  Rep.  400. 

Minnesota.  —  Sanborn  v.  Rice  Conntr,  9 
Minn.  273;  Comer  v.  FoUom,  13  Minn.  219; 
State  V.  Weyeihanser,  68  Minn.  353. 

Mississippi.  —  Daily  v.  Swope,  47  Miss.  367. 

Nebraska.  —  Turner  v.  Althans,  6  Nd>.  S4- 

Nevada.  —  State  v.  Carson  City  Sav.  Bank,  17 
Nev.  146. 

New  Jersey.  —  State  v.  Rtulyon,  41  N.  J.  L. 
98. 

Ohio.  —  Exchange  Bank  v.  Hinea,  3  Ohio  St. 
I ;  ZanesviUe  v.  Richards,  s  Ohio  St.  590 ;  Shot- 
well  V.  Moore,  45  Ohio  St.  632. 

Oklahoma.  —  Gay  v.  Thomas,  5  Okla.  i. 

Pennsylvania.  —  Kirby  v.  Shaw,  19  Pa.  St. 
258;  Finley  v.  Philadelphia,  32  Pa.  St.  381; 
Grim  v.  Weissenberg  School  Dist,,  57  Pa.  St. 
433.  98  Am.  Dec.  237  ;  Weber  v.  Rdnhard.  73 
Pa.  St.  370,  13  Am.  Rep.  747. 

Virginia.  —  Ould  v.  Richmond,  23  GratL 
(Va.)  464,  14  Am.  Rep.  139- 

1,  FnialtiM  for  Konpayment. —  People  v.  Cen- 
tral Pac.  R.  Co.,  43  Cal.  399 ;  Galusha  v.  Wendt, 
114  Iowa  597;  Missouri,  etc.,  R.  Co.  v.  Miami 
County,  (Kan.  1903)  73  Pac.  Rep.  103;  Mis- 
souri, etc.,  R.  Co.  V.  Lnbette  County,  q  Kan. 
App.  545;  Galveston,  etc.,  R.  Co.  v.  Galveston, 


(Tex.   1903)   74  S.  W.  Rep.  537;  State  «. 
WbitUesey.  17  Wash.  447- 
S.  PualtlM  Xort  Opwate  UnifDnnly.— Mia- 

souri,  etc.,  R.  Co.  v.  Miami  County,  (Kan.  1903} 
73  Pac.  Rep.  103  ;  State  v.  Whittlesey,  17  Wa^. 
447* 

Vaed  Hot  Be  Same  as  to  Bealty  and  Personal^. 

—  Missouri,  etc.,  R.  Co.  v.  Miami  Conner,  (Kan. 
1903)  73  Pao.  Rep.  103. 

t.  iMfoaU^  1ft  JBafiuMmant  of  Tax  Lavs— 
United  States.  —  Cummings  v.  Merchants'  Nat. 
Bank,  loi  U.  S.  153 ;  German  Nat.  Bank  v. 
Kimball,  103  U.  S.  732;  Exchange  Nat.  Bank  v. 
Miller,  19  Fad.  Rep.  372;  Dundee  Mor^.,  etc., 
Co.  V.  School  DIst.  No.  i,  31  Fed.  Rep.  151. 
Colorado.  —  People  v.  Henderson,  12  Colo, 

Illinois.  —  Chicago,  etc.,  R,  Co.  .  v.  Boone 
County,  44  III.  240 ;  Bureau  County  v,  Chicago, 
etc.,  R.  Co.,  44  III.  029;  Illinois,  etc,  R.,  etc., 
Co.  V.  Stookay,  las  III.  358. 

Indiana. — ,Qcvcland,  etc.,  R.  Co.  v.  Baelnii, 
133  Ind.  513. 

Massachusetts.  —  Cheahire  v.  Berkshire 
County,  it8  Mass.  386. 

Rhode  Island.  —  D]rer  ff.  Osbora,  11  R.  L  331, 
23  Am.  Rep.  460. 

And  see  State  v.  Maxwell,  37  La.  Ann.  733. 
A  conspiracy  or  illegal  collusion  on  the  part 
of  assessors  might  lead  to  such  gross  results 
that  the  court  would  interfere.  Cummings  v. 
Merchants'  Nat.  Bank,  loi  U.  S.  rs3 ;  German 
Nat.  Bank  v.  Kimball,  103  U.  S.  732. 

4.  United  States.  —  Gilman  v.  Sheboygan,  a 
Black  (U.  S.)  sio;  Pine  G«we  Tp.  v.  Talcott, 
19  Wall.  (U.  S.)  666. 
Arkansas.  —  Fletcher  v.  Oliver,  as  Ark.  489. 
Colorado.  —  Palmer  v.  Way,  6  Duo.  lotf, 
Georgia.  —  Livingston  v.  Albany,  41  Ga.  at ; 
Augusta  V.  National  Bank,  47  Ga.  562;  John- 
ston V.  Macon,  62  Ga.  645. 

Illinois.  —  Chicago  v.  Lamed,  34  III.  203 ; 
Ottawa  V,  Spencer,  40  111.  211 ;  Updike  v. 
Wright,  81  111.  49;  Lee  v.  Ruggles,  62  111.  427. 

Indiana.  —  Bright  v.  McCullough,  27  Ind. 
223 ;  Loftin  V.  Gtiiens  Nat.  Bank,  85  Ind.  341 ; 
Jackson  Coun^  v.  State,  155  Ind.  604. 

Kansas.  —  Missouri  River,  etc,  R.  Co.  v, 
Morris,  7  Kan.  210. 

Maine.  —  Brewer  Brick  Co.  v.  Brewer,  62  Me. 
62,  16  Am.  Rep.  395. 

Maryland.  —  Daly  v.  Morgan,  69  Md.  460. 
Mississippi.  —  Southern  R.  Co.  v.  Jackson,  38 
Miss.  334;  Vaaser  v.  George,  47  Miss.  713; 
Daily  v.  Swope,  47  Miss.  367 ;  Adams  v.  Missis- 
sippi State  Bank,  75  Miss.  701, 

Missouri.  —  State  V.  Hannibal,  etc.,  R.  Co., 
75  Mo.  208. 
Nebraska.  —  Plenler  v.  State,  11  Neb.  547. 
New  Jersey.  —  State  v.  Rdmenscfaneider,  39 
N.  J.  L.  625- 

Ohio.  —  Exchange  Bank  v.  Hines,  3  Ohio  St. 
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is  limited  by  its  terms  to  state  taxation,  in  which  case  it  will  not  operate  as  a 

restriction  on  municipalities.' 

bb.  Equality  and  Uniformity  Distinguished  —  (aa)  In  General.  —  There  has  been 

much  discussion  in  the  courts  about  the  meaning  of  the  words  "  equal  "  and 
"  uniform."  The  true  distinction  would  seem  to  be  that  "  uniformity" 
requires  all  property,  similarly  situated,  to  be  taxed  at  the  same  rate  and  in 
the  sJime  manner,*  while  "equality  "  requires  a  fair  and  equitable  distribution 
of  the  burden  of  taxation,  so  that  each  taxpayer  shall  contribute  in  proportion 
to  his  property." 

.(W)  Uniformity  Clause  Construed.  —  Where  the  Constitution  requires  uniformity 
in  distributing  the  burden  of  taxation  the  legislature  is  generally  permitted  to 
divide  property  into  classes  and  impose  different  rates  on  the  different  classes.* 
The  constitutional  provisions  respecting  uniformity  are  variously  expressed. 


I ;  Zanesville  v.  Richards,  s  Ohio  St.  589 ;  Was- 
Bon  V.  Wayne  County,  49  Ohio  St.  622. 

Pennsylvania.  —  Lackawanna  Iron,  etc.,  Co.  v. 
Luzerne  CounQr,  42  Pa.  St.  424. 

Tennesse*.  —  Taylor  v.  Chandler,  9  Heisk. 
(Tenn.)  349.  24  Am.  Rep.  308. 

Utah.  —  Ogden  City  v.  Crossman,  etc..  Bell 
Telephone  Co.,  17  Utah  66;  Cache  County  v. 
Jensen,  21  Utah  207. 

Virginia.  —  Virginia,  etc.,  R.  Co.  v.  Waahii^- 
ton  County,  30  Gratt.  (Va.)  484. 

Wisconsin.  —  Knowlton  v.  Rock  County,  9 
Wis,  410;  Weeks  v.  Milwaukee,  10  Wis.  243; 
Lumsden  v.  Cross,  10  Wis.  282;  State  v.  Win- 
nebago Lake,  etc.,  Plankroad  Co.,  ti  Wis.  35; 
Milwaukee  First  E>epL  v.  Helfenstein,  16  Wu. 
137 ;  Johnson  v.  Milwaukee,  40  Wis.  315  ;  Don- 
nelly V.  Decker,  58  Wis.  461,  46  Am.  Rep.  637. 

Taxinf  Power  th«  Bama  Ho  Hatter  bjr  Whom 
Bxereiiad. —  And  the  taxing  power,  therefore, 
when  exercised  by  the  city  or  conn^  author- 
ities, is  but  the  exercise  of  the  taxing  power  of 
the  legislature  delegated  to  them,  and  is  subject 
to  every  constitutional  limitation  to  which  the 
taxing  power  of  the  legislature  is  subject.  And 
if  so,  a  tax  levied  for  public  purposes,  whether 
levied  by  the  state,  county,  or  city  authorities, 
must  be  equal  and  uniform  throughout  the  state, 
county,  city,  or  taxing  district  to  which  it  ap- 
plies. Daly  V.  Morgan,  69  Md.  460.  See  Weeks 
V.  Milwaukee,  10  Wis.  256. 

1,  See  infra,  this  title.  Municipal  Taxation  — 
Power  to  Tax  —  Limitations  on  Power -~  Con- 
stitutional Restrictions.  See  also  Selby  v.  Levee 
Com'rs,  14  La.  Ann.  437;  Gilkeson  v.  Frederick 
County,  13  Gratt.  (Va.)  577;  Norfolk  v.  Ellis, 
26  Gratt.  (Va.)  234;  Douglass  v.  Harrisvtlle,  9 
W.  Va.  162,  27  Am.  Rep.  548 ;  Powell  v. 
Parkersburg,  28  W.  Va.  698.  Compare  Dan- 
ville V.  Shelton,  76  Va.  325. 

S.  UaUbnnity.— Weaver  v.  State.  89  Ga.  639; 
Warren  v.  Henly,  31  Iowa  31;  Primghar  State 
Bank  v,  Rerick,  96  Iowa  238 ;  Kansas  City  v. 
Whipple,  136  Mo.  475,  58  Am.  Sl  Rep.  657; 
State  V.  Whittlesey.  17  Wash.  447. 

3.  Equality. —  "If  the  rate  of  assessment  and 
taxation  be  equal,  it  is  conceived  it  will  be  uni- 
form; that  is,  that  no  meaning  can  be  attached 
to  the  word  'uniform'  which  is  not  conveyed 
by  the  word  'equal.'  If  the  rate  is  everywhere 
equal,  or  the  same,  it  will  be  uniform  neces- 
sarily. If  the  rate  is  varied  so  that  property  of 
diflFerent  kinds  or  in  different  localities  is 
valued  or  taxed  at  different  rates,  the  rate  will 
be  unequal,  and  so  not  uniform ;  and  so  far  as 


it  is  equal  it  will  also  be  uniform."  Crawford 
V.  Linn  County,  1 1  Oregon  485. 

A  state  statute  which  permits  banks  at  their 
election  to  pay  taxes  at  a  certain  rate  on  each 
dollar  of  the  actual  value  of  their  capital,  or  to 
collect  annually  from  the  shareholders  a  tax  at 
a  certain  other  rate  on  the  par  value  of  the 
shares,  does  not  violate  the  constitutional  re- 
quirement of  uniformity.  It  is  possible  under 
the  operation  of  this  law  that  one  bank  may 
pay  at  a  less  rate  on  the  actual  value  of  its 
banking  property  than  another,  but  this  inequal- 
i^  in  the  burden  results  from  a  privil^e 
offered  to  all,  and  in  order  to  induce  prompt 
payment  of  taxes  and  a  p^rmeot  without  litiga- 
tion. The  inequality  of  result  comes  from  the 
election  of  certain  taxpayers  to  avail  them- 
selves of  privileges  offered  to  all.  Merchants', 
etc..  Bank  v.  Pennsylvania,  167  U.  S.  461. 

What  Is  Absolute  Eqnaiity  and  UniAirmicy.  — 
Absolute  equality  and  uniformity  is  declared 
by  the  Minnesota  court  to  be  where  every  piece 
of  property  bears  its  just  and  proportionate 
share  of  the  public  burden  at  the  exact  ratio  of 
its  cash  value  to  that  of  the  entire  taxable 
property  of  the  state.  Rice  County  v.  Citizens' 
Nat.  Bank,  23  Minn.  280. 

The  EffMt  of  Both  1m  to  Be^nlre  a  Uniform  Bate. 
—  "  The  requirement  of  uniformity  means  that 
all  property  belonging  to  the  same  class  shall 
be  taxed  alike,  so  that  all  horses  shall  be  taxed 
at  the  same  rate,  and  all  lands  or  stocks  or 
merchandise.  There  is  to  be  no  discrimination 
between  property  of  the  same  class,  and  it 
shall  not  be  competent  to  levy  one  rate  upon 
country  lands  and  another  upon  city  lands,  or 
one  rate  upon  horses  of  one  breed  and  another 
upon  horses  of  a  different  breed.  If  the  uni- 
formity requirement  stood  alone,  it  would  be 
competent  to  affix  different  rates  to  different 
kintb  of  property,  and  so  to  impose  one  rate 
upon  all  lands,  and  another  upon  all  horses,  and 
still  another  upon  all  stocks,  and  still  another 
upon  all  merchandise.  But  this  kind  of  dis- 
crimination is  prohibited  by  the  requirement  of 
equality,  by  which  it  is  made  obligatory  that  the 
same  rate  shall  be  imposed  on  every  kind  and 
species  of  property  that  is  subject  to  taxation." 
Adams  v.  Uississippi  Sute  Bank,  75  Miss.  701. 

4.  VaUMnlty  Olaas*  Cwitroed.  —  State  Rail- 
road Tax  Cases,  92  U.  S.  575 ;  Kentucky  Rail- 
road Tax  Cases,  115  U-  S.  332;  Gibbons  v. 
District  of  Columbia,  116  U.  S.  404;  Davenport 
Rnnk  V.  Davenport  Board  of  Equalization,  123 
U.  S.  83 ;  Singer  Mfg.  Co.  v.  Wright,  33  Fed. 
600  Volume  XXVII. 


Digitized  by 


Google 


TAXATION, 


Cnutitatiosjd  BottrietlonB. 


but  they  are  generally  construed  to  permit  such  classification  by  the  legislature. 
The  most  usual  provisions  are  that  property  shall  be  taxed  by  uniform  rules/ 
that  all  Laws  imposing  taxes  for  general  purposes  shall  be  uniform  in  their 
operation  throughout  the  state,'  and  that  all  taxes  shall  be  uniform  on  the 
same  class  of  subjects.' 

tc.  Requirbmbnt  of  Equauty  and  Uniformity.  —  The  requirement  of  equality  and 
uniformity  does  not  mean  that  ail  property  in  the  state  shall  be  taxef!,'  but  it 


Kep.  121, ■  Pacific  Express  Co.  V.  Seib«rt,  44 
Fed.  Rep.  310,  142  U.  S.  339;  Gatlin  v.  Tarboro, 
78  N.  Car.  119;  State  v.  Powell,  100  N.  Car. 
525;  Cobb  V.  Durfaam  Couoty,  122  N.  Car.  307; 
Roup's  Case,  81*  Pa.  St.  211;  Com.  f.  Mac- 
ferron,  15a  Pa.  St.  244.  See  infra,  this  section, 
Power  of  J^gijlature  to  Classify  Proptrty. 

In  Florida,  under  former  constitutional  pro- 
Tisions  for  an  equal  and  uniform  mode  of  as- 
sessment and  valuation,  such  classification  was 
permitted  by  legislation.  Levy  v.  Smith,  4  Fla, 
154- 

Beqairement  of  UnUDmitT  Does  Kot  PreUbit 
^•dflsTazss. —  Warren  v.  Henly,  31  Iowa  31; 
Davenport  v.  Chicago,  etc.,  R.  Co.,  38  Iowa  633  ; 
Dubuque  V.  Illinois  Cent.  R.  Co.,  39  Iowa  56; 
Herriott  v.  Potter,  115  Iowa  648. 

1.  Vniformitjr  ClaoM  —  Taxation  by  Unlftorm 
Bales. —  State  v.  Parker,  32  N.  J'.  L.  426;  State 
V.  Underground  Cable  Co..  (N.  J.  1889)  18  Atl. 
Rep.  581 ;  State  v.  Readington  Tp,,  36  N.  J.  L. 
70;  State  V.  Newark,  37  N.  J.  L.  417,  18  Am. 
Rep.  799;  State  v.  Runyon,  41  N.  J,  L.  g8; 
Stratton  v.  Collins,  43  N.  J.  L.  562;  Trenton 
Sav.  Fund  v.  Richards,  52  N.  J.  L.  156. 

The  constitutional  provision  does  not  take 
away  from  the  legislature  the  power  of  selecting 
the  subjects  of  taxation.  It  does  require  that 
all  the  members  of  the  class  selected  shall  be 
included  in  the  taxing  law,  and  that  the  rule 
applied  thereto  shall  be  uniform  as  to  the  whole 
of  the  class,  and  that  the  assessment  shall  be 
made  at  the  true  value  of  the  property  consti- 
tuting the  class.  Assessors  v.  Central  R.  Co., 
48  N.  J.  L.  146. 

S,  Warren  v.  Henly,  31  Iowa  31;  Davenport 
V.  Chicago,  etc.,  R.  Co.,  38  Iowa  633 ;  Dubuque 
V.  Illinois  Cent.  R.  Co.,  39  Iowa  56 ;  Herriott  v. 
Potter,  115  Iowa  648;  Primghar  State  Bank 
V.  Rerick,  96  Iowa  23S ;  U.  S.  Ejcpress  Co.  v. 
Ellyson,  28  Iowa  370;  Youngblood  v.  Sexton, 
32  Mich.  406.  20  Am.  Rep.  654;  Rosenbloom  v. 
State,  64  Neb.  342  ;  State  v.  Mann,  76  Wis.  469 ; 
Black  V.  State,  113  Wis.  205. 

In  Ohio  it  is  held  that  taxation  by  a  uniform 
rule  requires  that  the  rate  of  taxation  shall  be 
uniform,  and  such  uniformity  coextensive  with 
the  territory  to  which  it  applies,  whether  the 
tax  is  a  state,  county,  township,  or  city  tax ; 
and  that  every  species  of  property  not  exempt 
from  taxation,  whether  lands,  goods,  money,  or 
choses  'n  action,  and  however  used  or  em- 
ployed, shall  go  upon  the  tax  duplicate  at  its 
true  value  in  money.  State  v.  Jones,  si  Ohio 
St.  493;  Exchange  Bank  v.  Hines,  3  Ohio  St. 
I,  afHrmerf  Bright  v.  McCullough.  27  Ind.  232. 

8.  Unlfor'^'tvas  toClnds  —  Colorndo.  —  People 
V.  Scott,  g,  Colo.  422;  People  v.  Henderson,  u 
Colo.  369. 

/«moi*.  —  Hunsaker  v.  Wright,  30  HI.  146: 
Coal  Run  Coal  Co.  v.  Pinlen.  124  HI.  66t: 
Ottawa  Gas  Light,  etc.,  Co.  v.  Downey,  127  111. 


201;  Sterling  Gas  Co.  v.  Higby,  134  111.  557; 
Raymond  v.  Hartford  F.  Ins.  Co.,  196  111.  329; 
State  Railroad  Tax  Cases,  92  U.  S.  575. 

Missouri,  ^  St.  Louis  v.  Spiegel,  75  Mo.  145; 
Kansas  City  v.  Whipple,  136  Mo.  475,  58  Am. 
St.  Rep,  657;  Elting  v.  Hickman,  172  Mo.  237; 
State  V.  Switzler,  143  Mo.  287,  65  Am.  St.  Rep. 
653 ;  Northwestern  Masonic  Aid  Assoc.  v.  Wad- 
dill,  138  Mo.  628.  As  to  the  earlier  rule  in 
Missouri,  see  Glasgow  v.  Rowse,  43  Mo.  479; 
American  Union  Express  Co.  v.  St.  Joseph,  66 
Mo,  675,  27  Am.  Rep.  383 ;  St.  Louis  v. 
Freivc^l,  95  Mo.  533. 

Nebraska.  —  Rosoiblofnn  v.  State,  64  Ndi. 
34«. 

Pennsylvania.  —  Hammett  v.  Philadelphia,  65 
Pa.  St.  146,  3  Am.  Rep.  615;  Weber  v.  Rein- 
hard,  73  Pa.  St  370,  13  Am.  Rep.  747;  Fox's 
Appeal,  112  Pa.  St.  337;  Roup's  Case,  8)*  Pa. 
St.  311 ;  Banger's  Appeal,  109  Pa.  St.  79;  Com. 
V.  Lehigh  Valley  R.  Co.,  129  Pa.  St  429;  Com. 
V.  Germania  Brewing  Co.,  145  Pa.  St.  83 ; 
Com.  V.  Anderson,  178  Pa.  St.  171;  Com.  v. 
Mutr,  180  Pa.  St  47. 

Texas. —  Fihey  v.  State,  »7  Tex.  App.  146, 
II  Am.  St  Rep.  182. 

The  Georgia  constitution  provides  that  all 
taxation  shall  be  uniform  on  the  same  class  of 
subjects,  and  ad  valorem  on  all  property  sub- 
ject to  be  taxed,  and  it  is  held  that  taxation  of 
classes  by  varying  rates  is  forbidden  by  the 
constitution,  and  that  taxation  must  be  of  one 
uniform  rate  upon  all  species  of  property. 
Georgia  State  Bldg.,  etc..  Assoc.  v.  Savannah, 
109  Ga.  63;  Atlanta  Nat  Bldg.,  etc..  Assoc.  v. 
Stewart,  109  Ga.  80;  Wells  i'.  Savannah,  87  Ga. 
400 Savannah  v.  Weed,  84  Ga.  686;  Verdery 
V  Summerville,  82  Ga.  138;  Athens  City  Water- 
works Co.  V.  Athens,  74  Ga.  413. 

4.  Msaning  of  Vniformitj  and  Eqaality  — 
United  Slates.  —  Kentucky  Railroad  Tax  Cases, 
115  U.  S.  3^2 ;  Bell's  Gap  R.  Co.  v.  Pennsyl- 
vania, 134  U.  S.  232;  Home  Ins.  Co.  v.  New 
York,  134  U.  S.  594;  Pacific  Express  Co.  v. 
Seibert,  142  U.  S.  351. 
Alabama,  —  Clark  v.  Mobile,  67  Ala.  217, 
Indiana.  —  State  v.  Smith,  158  Ind.  543. 
Xatuaj.  ~  Ottawa  County  v.  Nelson,  19  Kan. 
242,  37  Am.  Rep.  101. 

Kentucky.  —  GncinnaH,  etc.,  R.  Co.  v.  Com., 
81  Ky.  492. 

Louisiana,  —  New  Orleans  v.  Fourchy,  30  La. 
Ann.  910, 

Maine.  —  Brewer  Brick  Co.  v.  Brewer,  62 
Me.  62,  16  Am.  Rep.  395. 

Mississippi.  —  Mississippi  Mills  v.  Cook,  56 
Miss.  66;  Murray  v.  Lehman.  61  Miss.  283; 
Adams  v.  Mississippi  State  Bank.  75  Miss.  701. 

Oregon,  —  Crawford  v.  Linn  County,  11  Ore- 
gon 482. 

West  Virginia,  —  Chesapealw,  etc,  R.  Co.  v. 
Miller,  19  W.  Va.  408. 
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is  construed  as  meaning  that  whenever  property  has  been  selected  for  taxa* 
tion,  the  rate  of  taxation  on  the  different  species  of  property  shall  be  the 
same  according  to  its  value  When  such  standard  is  presented.'  Whether  the 
constitutional  provision  requires  uniformity  in  the  imposition  of  taxes,  in 
which  case  taxing  classes  at  different  rates  is  permitted,  or  whether  such  pro- 
visions provide  for  equality  and  uniformity,  in  which  case  the  rate  imposed 
on  each  class  selected  for  taxation  must  be  identical,  such  provisions  unite  in 
requiring  that  each  member  of  a  class  in  the  one  case,  or  each  member  of 
the  classes  in  the  other  case,  must  proportionately  bear  its  burden  with  each 
and  eveiy  otl>er  member  of  the  class  or  classes  respectively  as  the  case  may 
be;*  that  is,  no  member  of  a  class  taxed  can  escape  taxation.' 


Wyoming.  —  Kelley  v.  Rhoades  County.  7 
Wyo.  237,  75  Am.  St.  Rep.  904. 

The  question  whether  under  such  require- 
ment property  may  be  exempted  from  taxation 
is  discussed  elsewhere.  See  the  title  ExBKP- 
TIONS  (fROM  Taxation),  vol.  la,  pp.  37%,  a&z. 

1.  Alabama.  —  Dark  v.  Mobile,  67  Ala.  »17; 
Mobile  V.  Dargan,  45  Ala.  310. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  v. 
Worthen,  46  Ark.  31a. 

California.  —  People  v.  McCreery,  34  Cal. 
43s;  People  V.  Hibernia  Sav.,  etc.,  Soc,  51  Cal. 
343. 

Indiana.  —  Loftin  V.  Gtizens  Nat  Bank,  85 
Ind.  346;  Gilson  v.  Rush  County,  13&  Ind.  6$; 
Clereland,  etc..  R.  Co.  v.  Backus,  133  Ind.  535; 
Sute  V.  Smith,  158  Ind.  599. 

Kansas  Missouri   River,  etc,  R.  Co.  v. 

Morris,  7  Kan.  2^2 ;  In  re  Page,  60  Kan.  84J; 
Hamilton  v.  Wilson,  61  Kan.  511. 

Louisiana.  —  Sl  Anna's  Asylum  v.  Paricer, 
109  La.  59J. 

Afain^.  — State  V.  Western  Union  Tel.  Co., 
73  Me.  SI 8. 

Maryland.  —  Daly  f.  Moi^an,  69  Md.  460; 
State  V.  Cumberland,  etc.,  R.  Co.,  40  Md.  ax. 

Massachusetts.  —  Portland  Bank  v.  Aptborp, 
12  Mass.  asa. 

Minnesota.  —  State  v.  Rand,  39  Minn.  503; 
St:)te  V.  Weyerhauser,  68  Minn.  353. 

Mississippi.  —  Mississippi  Mills  v.  Cook,  56 
Miss.  40 ;  Adams  v.  Mississippi  State  Bank,  75 
Miss.  701. 

Missouri.  —  Hamilton  v.  St.  Louis  County  Ct., 
15  Mo.  5;  Glasgow  V.  Rowse,  43  Mo.  479; 
American  Union  Express  Co.  v.  SL  Joseph,  66 
Mo.  675,  37  Am.  Rep.  38a:  St.  Louts  v.  Fra- 
vogel,  95  Mo.  533. 

Nebraska.  —  State  v.  Osborn,  60  Neb.  415. 

Nevada.  —  Sawjrer  v.  Dooley,  si  Nev.  390. 

New  Hampshire.-^ Amoakiag  Mfg.  Co.  v. 
Manchester,  70  N.  H.  aoo. 

Ohio.  —  Exchange  Bank  v.  Hines,  3  Ohio  St. 
I  ;  Hill  V.  Higdon,  5  Ohio  St.  343,  67  Am.  Dec. 
389;  Pittsburgh,  etc.,  R.  Co.  v.  State,  49  Ohio 
St.  189. 

Oklahoma.  —  Gay  v.  Thomas,  s  Okla.  i. 

Utah.  —  Judge  v.  Spencer,  15  Utah  340; 
State  V.  Armstrong,  17  Utah  166. 

Virgmia.  —  Day  v.  Roberts,  (Va.  1903)  43  S. 
E.  Rep.  363. 

IVisconsin.  —  Knowlton  v.  Rock  County,  9 
Wis.  410 ;  State  v.  Winndwgo  Lake,  etc..  Flank- 
road  Co.,  n  Wis.  36. 

8.  United  States.  —  Louisiana  v.  Pilsbury,  105 
U.  S.  278;  Hamilton  Mfg.  Co.  v.  Massachusetts, 
6  Wall.  (U.  S.)  632. 

California.  —  People  v.  Wbyler,  41  Cal.  351. 


Georgia.  —  Johnston  V.  Macon,  6a  Ga.  645. 
Illin4)is.  —  O'Kane  v.  Treat,  as  111.  557 ;  Peo- 
ple V.  Wortbington,  21  111.  171,  74  Am.  Dec.  86; 
Chicago,  etc.,  R.  Co.  v.  Miller,  72  lU.  144; 
Primin  v.  Belleville,  59  III.  143. 

Indiana.  —  Bright  v.  McCullougb,  37  Ind. 
333;  Palmer  v.  Stumph,  39  Ind.  339;  Qevc- 
land,  etc.,  R.  Co.  v.  Backus,  133  Ind.  513; 
Indianapolis,  etc.,  R.  Co.  v.  Backus,  133  Ind. 
609. 

/owfl.  — Warren  v.  Henly,  31  Iowa  31;  Du- 
buque V.  Illinois  Cent.  R.  Co.,  39  Iowa  s^." 
Primghar  State  Bank  v.  Rerick,  96  Iowa  338; 
Herriott  v.  Potter,  115  Iowa  648. 

Kenlueky.  —  Cheaney  v.  Hooser,  9  B.  Mon. 
(Ky.),  330  i  Howcn  V.  Bristol,  8  Bush  (Ky.) 
493- 

Maine.  —  Dyar  v.  Fanniagton,  70  Me.  515. 
Maryland.  —  State  v.  Cumberland,  etc.,  R. 
Co.,  40  Md.  33. 

Massachusetts.  —  Oliver  v.  Washington  Mills, 
II  Allen  (Mass.)  368;  Dorgan  v.  Boston,  iz 
Allen  (Mass.)  323;  Merrick  v.  Amherst,  13 
Allen  (Mass.)  500;  Com.  v.  Hamilton  Mfg.  Co., 
la  Allen  (lius.)  298;  Com.  v.  New  Eq^^d 
Slate,  etc.,  Co.,  13  Allen  (Maas.)  391. 

Michigatt.  —  Standard  L.,  etc.,  Ins.  Co.  v. 
Assessors,  95  Mich.  466. 

Mississippi. Smith  v.  Aberdeen,  as  Miss. 
4S8;  Daily  ».  Swope,  47  Miss.  3'?. 

Missouri.  —  Brookfield  v.  Tooey,  141  Mo. 
619;  Kansas  City  v.  Whinile,  136  Mo.  475,  58 
Aia.  St.  Rep.  657;  Elting  v.  Hidcman,  17a  Mo. 
337 ;  State  V.  Switaler,  143  Mo.  287,  65  Am.  St. 
Rep.  653.  And  see  McCormack  v.  Fatdiis, 
53  Mo.  33>  14  Am.  Rep.  440. 

J^fbnuAo. -~  Roienbloom  v.  State,  64  Neb. 
34a- 

New  Hampshire.  —  State  v.  U,  S..  etc.  Ex- 
press Co.,  60  N.  H.  319. 

New  Jorsey.  —  Shotwell  v.  Dalrymple,  49  N. 
J.  L.  530;  State  V.  Elisabeth,  64  N.  J.  L.  503 ; 
Cox  V.  Truitt,  S7  N.  J.  L.  635. 

OMo.— ZanesviUev.  Richards,  $  Ohio  Ct  ^9- 
Oregon.  —  Crawford   v.    Linn    County,  11 
Oregon   483 ;    East   Fordand  v.  Multnomali 
County,  6  Or^n  63. 

Pennsylvania.  —  Lackawanna  Iron,  etc.,  Co. 
V.  Luzerne  County,  43  Pa.  St.  434. 
Tesas.  ~~Norris  v.  Waco,  57  Tex.  635. 
Wisconsin.  —  Knowlton  v.  Rock  County,  g 
Wis.  410;  Weeks  v.  Milwaukee,  10  Wis.  S43; 
State  V.  Winnebago  Lake,  etc,  Plankroad  Co. 
It  Wis.  35:  Black  v.  State,  113  Wis.  905.  But 
see  Wisconsin  Cent  R.  Co.  ff.  Taylor  County, 
S3  Wis.  37. 
S,  Uniud  Statts. —  People  v.  Weaver,  100 
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au«rfinlTi>tl<m  Bttwttm  OImmi  FnUliUtA.  —  The  constitutions  of  some  states 
expressly  forbid  the  taxation  of  any  class  or  species  of  property  at  a  higher 
rate  than  that  imposed  upon  other  species  or  classes.* 

id.  Power  of  Legislature  to  Classify  P»operty.  —  Arbitrary  classitication  by  the 
legislature  of  property  or  persons  for  the  purpose  of  taxation,  without  regard 
to  any  system,  is  not  generally  permitted,  and  any  separation  into  classes 
must  rest  on  reasonable  grounds.*  All  property  or  premises  of  like  nature  or 
conditions  naturally  falling  into  a  particular  class  must,  of  course,  be  included 
in  such  class  in  the  imposition  of  a  tax.* 


U.  S.  539 ;  Pelton  v.  Commercial  Nat.  Bank, 
lOi  U.  S.  143;  Cummings  v.  Hercbants'  Nat. 
Bank,  loi  U.  S.  153;  German  Nat.  Bank  v. 
Kimball,  103  U.  S.  73»;  Coe  v.  Errol,  116  U.  S, 
517. 

Arkansas.  —  Fletcher  v.  Oliver,  25  Ark.  189. 
Colorado.  —  People  v.  HendenoUf  13  Colo. 
369. 

Illinois.  — O'Kane  v.  Treat,  35  IlL  557; 
Primm  v.  Belleville,  59  111.  14a. 

/ewe  —  Cook  V.  Barlington,  59  Iowa  357, 
44  Am.  Rep.  679. 

Kentucky.  —  Lexington  v.  McQuillan,  9  Dana 
(Ky.)  513,  3S  Am,  Dec.  159. 

Maryland.  —  State  v.  Cumberland,  etc.,  R. 
Co.,  40  Md.  22. 

Massachusetts.  —  Oliver  v.  Washington  Mills, 
It  Allen  (Mass.)  268. 

Michigan.  —  Standard  L.,  etc,  Ins.  Co.  v. 
Assessors,  95  Mich.  466. 

Mitsoiiri.  —  Broolcfield  v.  Tooqr,  141  Mo. 
619. 

Nevada.  —  State  v.  Carson  City  Sav.  Bask, 
17  Nev.  146. 

New  Jersey.  —  Dnnham  v.  Cox.  44  N.  J.  Eq. 
373. 

Pennsylvania. Com.  v.  Edgerton  Coal  Co., 
164  Ps.  St.  384. 

Tennessee,  —  Taylor  v.  Chandler,  9  Heisk. 
(Tenn.)  349,  34  Am.  Rep.  308. 

1,  Northern  Pac.  R.  Co.  v.  Walker,  47  F<d- 
Sep.  683 ;  Gay  v.  Thomas,  5-  Okla.  i ;  Nash- 
ville V.  Althrop,  5  Coldw.  (Tenn.)  554;  Union 
Bank  v.  State,  9  Yerg.  (Tenn.)  490 ;  Memphis 
*.  Ensley,  6  Baxt.  (Tenn.)  553,  32  Am.  Rep. 
532;  Jones  V.  Memphis,  loi  Tenn.  188;  Powell 
V.  Parkersburg,  28  W.  Va.  698 ;  Wells,  etc..  Co-'s 
Express  v.  Crawford  County,  63  Ark.  576. 

S.  Arbitrary  Claaslfloation  lot  Fennlatible  — 
United  Slates.  —  Singer  Mfg.  Co.  v.  Wright, 
33  Fed.  Rep.  lai ;  Northern  Pac.  R.  Co.  v. 
Walker,  47  Fed.  Rep.  686;  Nashville,  etc.,  R. 
Co.  v.  Taylor,  86  Fed.  Rep.  168. 

Calif amia.  —  Darcy  v.  San  Jose,  104  Cal. 
643;  E*  p.  Jeotzscb,  113  Cal.  468. 

Indiana.  —  State  v.  Smith,  158  Ind.  543- 

Iowa.  —  Warren  v.  Henly,  31  Lowa  41; 
Hcrriott  v.  Potter,  115  Iowa  648. 

Kentucky. —  Com.  v.  Taylor,  (Ky.  1896)  38 
5.  W.  Rep.  10. 

Michigan.  —  Standard  L.,  etc,  Ins.  Co.  v. 
Assessors,  95  Mkh.  467. 

Missouri.  —  Kansas  City  v.  Whipple,  136  Mo, 
475,  58  Am.  St  Rep.  657 ;  Northwestern 
Masonic  Aid  Assoc  v.  Waddill,  138  Mo.  638; 
Stale  V.  Switxler,  143  Mo.  387,  €5  Am.  St. 
Rep.  653. 

Nebraska.  —  Rosenbloom  v.  State,  64  Neb. 


New  Jersey.  —  Central  R.  Co.  v.  Assessors, 
48  N.  J.  L.  I,  57  Am.  Rep.  516. 

Pennsylvania.  —  Banger's  Appeal,  169  Pa.  St 
79;  Com.  V,  Delaware  Div.  Canal  Co.,  123  Pa. 
St.  631;  Com.  V.  Bush  Electric  Light  Co.,  145 
Pa.  St  147;  Juniata  Limestone  Co.  v.  Fagley, 
187  Pa.  St  193,  67  Am.  St  Rep.  579;  Com.  v. 
Edgerton  Coal  Co.,  164  Pa.  St,  3B4;  WilUamft* 
portv.  Wenner,  17a  Pa.  St  173. 

Tennessee.  —  Nashville  v.  Althrop,  5  Coldw. 
(Tenn,)  S54. 

Wisconsin.  —  Ttate  v.  Sauk  County,  70  Wis. 
485 ;  State  v.  Fierce  County,  71  Wis.  321 ; 
Battles  V.  Doll,  113  Wis.  357;  Black  v.  Stote, 
J 13  Wis,  205,  And  see  Wisconsin  Cent  R.  Co. 
V.  Taylor  County,  52  Wis.  84. 

Toralfn-buB  TTnaatBralliad  Parsons  Gaanot  Be 
TomMd  Into  A  Class  and  a  tax  levied  on  them 
atone.  Juniata  Limestone  Co.  v.  Fagley,  187  Pa. 
St  193,  67  Am.  St  Rep.  579,  a/Krming  7  Fa. 
Dist.  201. 

S.  Pioftrty  Vatnrally  Tailing  la  Santa  daas  — 

California.  —  Darcy  v.  San  Jose,  104  Cal.  648. 

lowa.  —  Warren  v.  Henly,  31  Iowa  31  ; 
Davenport  v.  Chicago,  etc,  R.  Co.,  38  Iowa  633 ; 
Dubuque  V.  Illinois  Cent  R.  Co.,  39  Iowa  56 ; 
Primghar  State  Bank  v.  Rerick,  96  Iowa 
238;  Hcrriott  v.  Potter,  115  Iowa  648. 

Kentucky.  —  Lexington  v.  McQuillan,  9  Dana 
(Ky.)  517,  35  Am.  Dec  159. 

Louisiana.  —  New  Orleans  v,  Davidson,  30 
La,  Ann.  554. 

Mississippi.  —  See  Daily  v.  Swope,  47  Miss. 
367. 

Missouri.  —  Elting  v.  Hickman,  173  Mo.  337 ; 
Kansas  City  v.  Whipfde,  136  Mo.  475,  58  Am. 
St  Rep,  6s  7- 

Nebraska.  —  State  v.  Farmers,  etc.  Irrigation 
Co.,  59  Neb.  i ;  Rosenbloom  v.  Sutc^  64  Neb. 
342. 

New  Jersey.  —  Trenton  Sav.  Fund  Bank  v. 
Richards,  52  N.  J.  L.  156. 

Ohio.  —  State  v.  Gardner,  58  Ohio  St  599, 
65  Am,  St  Rep.  785. 

Pennsylvania.  —  Com,  v.  Edgerton  Coal  Co., 
164  Pa-  St  284;  Adc  V.  Philadelphia  County, 
20  Pa.  Co.  Ct  673,  7  Pa.  Dist  r99> 

IVetl  Virginio.  — Arnold  v.  Kelley,  5  W.  Va. 
446. 

Wisconsin.  —  Black  v.  State,  113  Wis.  205.  . 

Mortgacw.  —  Where  a  law  was  passed  tax- 
ing mortgages  in  the  hands  of  the  chancellor 
in  chancery  courts,  such  taxation  as  held  in- 
valid because  it  did  not  include  mortgages  in 
the  bands  of  officials  of  other  courts.  Dun- 
ham V.  Cox,  44  N.  J.  Eq.  373;  ShotweU  v. 
Dalrymple,  49  N.  J.  L.  530;  Cox  v.  Tmitt,  57 
N.  J.  L.  635 ;  State  v.  Elizabeth,  64  N.  J.  L.  sos. 

jBigaanti.  —  In   Kansas   tiie    divisioa  of 
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Proper  Bmob  of  ClaMifloktlon.  —  Such  classification  may  properly  be  based  upon 
inherent  difference  in  the  nature  of  various  classes,'  or  upon  the  want  of 
adaptability  to  the  same  methods  of  taxation,'  or  it  may  be  based  upon  well- 
grounded  considerations  of  public  policy.'  And  where  the  classification  rests 
upon  such  grounds  the  courts  will  not  interfere.'* 

te.  Taxation  of  Different  Classes  by  Dippbrent  Modes.  —  The  taxation  of  dif- 
ferent classes  of  property  or  persons  by  diflferent  modes  is  not  forbidden  by 
the  requirements  of  equality  and  uniformity;  the  object  sought  being  uni- 
formity of  burden  rather  than  identity  of  method  of  enforcement.*  Thus, 


judgments  into  classes  and  the  exempting  of 
mortgage  judgments  were  held  to  invalidate  the 
tax.   Hamilton  v.  Wilson,  6i  Kan.  sii. 

1.  Based  on  DifiiBrance  in  Hatare  —  United 
Slates.  —  Kentucky  Railroad  Tax  Cases,  115  U. 
S.  331 ;  Pacific  Express  Co.  v.  Seibert,  142  U.  S. 
339 ;  Dundee  Mortg.,  etc,  Co.  v.  School  Dist. 
No.  I,  21  Fed.  Rep.  151;  Singer  Mfg.  Co.  V. 
Wright,  33  Fed.  Rep.  lat. 

Illinois. —  Coal  Run  Coal  Co.  v.  Finlen,  1*4 
III.  666. 

Kentucky.  —  Com.  v.  Taylor,  (Ky.  1896)  38 
S.  W.  Rep.  10. 

Lottisiana.  —  New  Orleans  v.  People's  Bank, 
32  La,  Ann.  82. 

Missouri.  —  Kansas  City  v.  Whipple,  136  Mo. 
475.  58  Am.  St.  Rep.  657. 

Nebraska.  — ■  Rosenbloom  v.  State,  64  Neb. 
343* 

New  Jersey.  —  Shotwell  v.  Dalrymple,  49  N. 
J.  L.  530;  State  V.  Elizabeth,  64  N.  J.  L.  502; 
Cox  V.  Truitt,  57  N.  J.  L.  635. 

Pennsylvania.  —  Cora.  v.  Delaware  Div.  Canal 
Co.,  123  Pa.  St.  594- 

Tennessee.  —  Nashville  v.  Althrop,  s  Coldw. 
(Tenn.)  554- 

Wisconsin.  —  State  v.  Mann,  76  Wis.  469 ; 
Black  V.  State,  113  Wis.  205. 

Bidlroad  Property  Kay  Be  Separately  GlaSMd.— 
Northern  Pac.  R.  Co.  v.  Walker,  47  Fed.  Rep. 
686. 

Conrt  Offleen'  Tees  Hay  Be  Divided  into  Two 
Classes  anl  varying  rates  imposed  according  to 
whether  .he  same  incumbent  holds  one  or  more 
offices.   Com,  v.  Anderson,  178  Pa.  St.  '171. 

Peddlen  of  Forslgn  Goods  Kay  Be  Taxed  as  % 
IHstlBOt  OlMi.  —  Roaenbloom  v.  State,  64  Neb. 
343. 

2.  Want  of  Adaptability  to  Same  Kethods.  — 

American  Refrigerator  Transit  Co.  v.  Adams, 
28  Colo.  119;  Com.  V.  E.  H.  Taylor  Jr.  Co.,  loi 
Ky.  325 ;  Northwestern  Masonic  Aid  Assoc.  v. 
Waddill,  138  Mo.  628;  Com.  v.  Delaware  Div. 
Canal  Co.,  123  Pa.  St.  621  ;  Kelley  v.  Rhoads 
County,  7  Wyo.  237,  75  Am.  St.  Rep.  904. 

LiTS  Btook  Bxonglit  Into  the  State  to  flrai* 
furnish  an  instance  where  the  ordinary  methods 
of  procedure  would  not  reach  such  property  for 
the  purpose  of  taxation.  Therefore  the  legis- 
lature can  make  a  special  class  of  them  for  pur- 
poses of  taxation.  Wright  v.  Stinson,  16  Wash. 
368 ;  Kelley  v.  Rhoads  County,  7  Wyo.  237,  75 
Am.  St.  Rep.  904.  See  also  Charleston,  etc.. 
Bridge  Co.  t;.  Kanawha  County  Ct.,  41  W.  Va. 
658. 

ITosreildaBts  Kay  Be  (nanad  by  ThemsslTOB 

for  the  purpose  of  taxation.  C.  N.  Nelson 
Lumber  Co.  v.  Loraine,  22  Fed.  Rep.  54 ;  Lee 
V.  Sturges.  46  Ohio  St.  153;  Mechanics  Nat. 
Bank  v.  Baker,  65  N.  J.'L.  113.   But  therenrast 


be  no  unfair  discrimination  against  nonresi- 
dents.  Duer  V.  Small,  4  Blatchf .  (U.  S.)  266 ; 

C.  N.  Nelson  Lumber  Co.  v.  Loraine,  za  Fed. 
Rep.  54 ;  San  Francisco  v.  Mackey,  22  Fed.  Rep. 
602;  Marshalltown  v.  Blum,  58  Iowa  184,  43 
Am,  Rep.  116;  In  re  Page,  60  Kan.  842;  Sim- 
rail  V.  Covington,  90  Ky.  444,  39  Am.  St.  Rep. 
398,  34  Am.  &  Eng.  Corp.  Cas.  190;  Halloway 
V.  Police  Jury,  16  La.  Ann.  203 ;  Oliver  v. 
Washington  Mills,  11  Allen  (Mass.)  268;  Me- 
chanics Nat.  Bank  r.  Baker,  65  N.  J.  L.  113; 
Farris  v.  Henderson,  i  Okla.  384;  Nashville  v. 
Althrop,  5  Coldw.  (Tenn.)  554.  But  see  Jones 
V,  Columbus,  25  Ga.  610. 

3.  Based  on  Pablio  Foli:y,  —  People  v.  Hender- 
son, 12  Colo,  369;  Northwestern  Masonic  Aid 
Assoc,  V,  Waddill,  138  Mo,  628;  State  v.  Farm- 
ers, etc.  Irrigation  Co.,  59  Neb.  1 ;  Rosenbloom 
V.  State,  64  Neb.  342;  Com.  v.  Delaware  Div. 
Canal  Co.,  123  Pa.  St.  621. 

4.  Coortt  Will  Kot  Interfere.  —  Singer  Mfg. 
Co.  V.  Wright,  33  Fed.  Rep.  121;  People  v. 
Henderson,  12  Colo,  369;  Levy  v.  Smith,  4  Fla. 
154;  Lexington  v.  McQuillan,  9  Dana  (Ky.) 
513-  35  Am.  Dec.  159;  New  Orleans  v.  People's 
Bank,  32  La.  Ann.  82;  Mississippi  Mills  v. 
Cook,  56  Miss.  40 ;  Rosenbloom  v.  State,  64 
Neb.  362;  People  v.  Brooklyn,  4  N.  Y.  419; 
Roup's  Case,  81*  Pa.  St.  211;  Black  v.  State, 
113  Wis,  20s. 

5.  Classes  Kay  Be  Taxed  by  Different  Hocles  — 
United  Slates.  —  Cummings  v.  Merchants'  Nat. 
Bank,  loi  U.  S.  153;  Kentucky  Railroad  Tax 
Cases,  115  U.  S.  321  ;  Apperson  v.  Memphis,  2 
Flipp.  (U.  S.)  363 ;  Exchange  Nat,  Bank  v. 
Miller,  19  Fed,  Rep,  372;  C,  N.  Nelson  Lumber 
Co.  V.  Loraine,  23  Fed.  Rep.  54. 

Arkansas.  —  Wells,  etc.,  Co.'s  Express  v. 
Crawford  County,  63  Ark.  576. 

Colorado.  —  People  v.  Henderson,  1 2  Colo. 
369 ;  American  Refrigerator  Transit  Co.  v, 
Adams,  28  Colo.  119. 

Georgia.  —  Columbus  Southern  R.  Co.  v. 
Wright,  89  Ga. 

Illinois. —  Porter  v.  Rockford,  etc.,  R.  Co.,  76 
111.  561;  Coal  Run  Coal  Co.  v.  Finlen,  124  III. 
666;  Sterling  Gas  Co.  v.  Higby,  134  III,  557- 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  State,  35 
Ind.  177,  87  Am.  Dec.  358;  State  v.  Smith,  158 
Ind.  559. 

Iowa.  —  Dubuque  v.  Chicago,  etc.,  R.  Co.,  47 
Iowa  iq6;  Centrnl  Iowa  R.  Co.  v.  Supervisors, 
67  Iowa  199;  Galuaha  v.  Wendt,  114  Iowa 

597. 

Kansas.  —  Missouri  River,  etc,  R.  Co.  v. 
Morris,  7  K^n.  3io;  Francis  v.  Atchison,  etc, 
R.  Co.,  19  Kan.  303 ;  Ottawa  County  v.  Nelson, 
19  Kan.  234,  27  Am.  Rep.  101. 

Kentucky.  —  Com.  v.  E.  H.  Taylor  Jr.  Ok, 
loi  Ky.  325. 
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different  classes  may  be  taxea  by  different  agents  or  officers.' 

(b)  Tustlon  bf  Tftlutioa  —  Im  Gtnenl.  —  Constitutional  provi^iions  requiring 
taxation  by  valuation  exist  in  most  states  of  the  Union, ^  being  based  on  the 


Minnesota.  —  State  v,  Weyerhauaer,  68  Minn. 
353- 

Missouri.     State  v.  Severance,  55  Mo.  378. 

Nevada.  —  Board  of  Aldermen  v.  ChoIIar- 
Potosi  Gold,  etc.,  Min.  Co.,  a  Nev.  86 ;  Sawyer 
V.  Dooley,  21  Nev.  390. 

New  Hampshire.  —  Amoskeag  Mfg.  Co.  v. 
Manchester,  70  N.  H.  200. 

New  York, —  People  v.  New  York  Floating 
Dry  Dock  Co.,  (Supm.  Ct.)  63  How.  Pr.  (N. 
Y.)  451;  People  V.  New  York,  etc..  Floating 
Dry  Dock  Co.,  (Supm.  Ct.)  11  Abb.  N.  Cas.  (N, 
Y.)  40. 

Ohio.  —  Wagoner  V.  Loomis,  37  Ohio  St.  571 ; 
Shotwell  V.  Moore,  45  Ohio  St.  633;  Lee  v. 
Sturget.  46  Ohio  St.  153. 

Oregon.  —  Smith  v.  Kelly,  24  Oregon  464. 

Pennsylvania.  —  Com.  v.  Delaware  Div.  Canal 
Co.,  123  Pa.  St.  594;  Com.  v.  Chester,  123  Pa. 
St.  626. 

Tennessee.  —  Louisville,  etc,  R.  Co,  v.  State, 
8  Hdsk.  (Tenn.)  663. 

Utah.  —  Sute  v.  Thomas,  16  Utah  86. 

Virginia.  —  Shenandoah  Valley  R.  Co.  v. 
Oarke  County,  78  Va.  269. 

iVisconsin.  —  Wisconsin  Cent.  R.  Co.  v.  Lin- 
coln County,  57  Wis.  137. 

Siflteent  Kethodi  of  Valuation  Aw  Beftlt;  moA 
Psruultj.  —  McLendon  v.  La  Grange,  107  Ga. 
356. 

Dtflmat  OlaMM  Taxable  at  DUEsrant  Tlmaa  of 
Vaar.  —  C.  N.  Ndson  Lumber  Co.  v.  Loraine. 
22  Fed.  Rep.  54;  Central  Iowa  R.  Co.  v.  Super- 
visors, 67  Iowa  199 ;  Com.  v.  E.  H.  Taylor  Jr. 
Co.,  101  Ky.  325 ;  Wagoner  v.  Loomis,  37  Ohio 
St.  571;  Shotwell  V.  Moore,  45  Ohio  St.  633; 
Gay  V.  Thomas,  5  OUa.  i. 

1.  Difforeat  Claues  Taxed  by  Different  Offlcm 
—  United  States.  —  Cummings  v.  Merchants' 
Nat.  Bank,  loi  U.  S.  153- 

CttHfomia.  —  San  Francisco,  etc.,  R.  Co.  v. 
State  Board  of  Equalisation,  60  Cal.  12. 

Georgia.  —  Georgia  Midland,  etc.,  R,  Co.  v. 
State,  89  Ga.  S97;  Columbus  Southern  R.  Co. 
V.  Wright,  89  Ga.  574- 

Illinois.  —  Porter  v.  Rockford,  etc.,  R.  Co., 
76  111.  561 ;  Coal  Run  Coal  Co.  v.  Finlen,  124 
111.  666;  Sterling  Gas  Co.  v.  Higby,  134  111.  557; 
Ottawa  Gas  Light,  etc.,  Co.  v.  People,  138  111. 
336- 

Indiana.  —  Indianapolis,  etc.,  S.  Co.  v.  Backus, 
133  Ind.  609 ;  Pittsburgh,  etc,  R.  Co.  v.  Backus, 
133  Ind.  625. 

Iowa.  —  Dubuque  v.  Chicago,  etc.,  R.  Co.,  47 
Iowa  196;  Central  Iowa  R,  Co.  v.  Supervisors, 
67  Iowa  199;  Missouri  Valley,  etc.,  R.,  etc,  Co. 
V.  Harrison  County,  74  Iowa  283. 

Kaiutu.  —  Missouri  River,  etc.,  R.  Co.  v. 
Morris,  7  Kan.  aio;  Francis  v.  Atchison,  etc, 
R.  Co.,  19  Kan.  303. 

Kentucky. —  Cincinnati,  etc.,  R.  Co.  v.  Com., 
81  Ky.  492;  Com.  v.  E.  H.  Taylor  Jr.  Co.,  loi 
Ky.  32s. 

Nevada.  —  Sawyer  v,  Dooley,  21  Nev.  390. 

Ohio.  —  Wagoner  v.  Loomis,  37  Ohio  St.  571. 

Pennsylvania.  —  Com.  v.  Delaware  Div.  Canal 
Co.,  123  Pa.  St.  $94:  Coal  Ridge  Imp.,  etc.,  Co. 
V.  Jennings,  127  Pa.  St.  397. 


Virginia,  —  Shenandoah  Valley  R.  Co.  v. 
Garke  County,  78  Va.  269. 

Wyoming. —  Kelley  v.  Rhoads  County,  7  Wyo. 
a37»  75  Am,  St.  Rep.  904. 

8.  Provisions  Beqaiiin^  Taxation  by  Valuation 
—  Alabama.  —  Mobile  v.  Dargan,  45  Ala.  310; 
Mobile  V.  Royal  St.  R.  Co.,  45  Ala.  322;  Board 
of  Revenue  v.  Montgomery  Gas-Light  Co.,  64 
Ala.  269;  Clark  v.  Mobile,  67  Ala.  Z17. 

California.  —  Lick  v.  Austin,  43  Cal.  590 ; 
Savings,  etc;,  Soc.  v.  Austin,  46  Cal.  415;  Hyatt 
V.  Allen,  54  Cal.  353. 

Georgia.  —  Johnston  v.  Macon.  6a  Ga.  645. 

Illinois.  —  People  V.  Worthington,  21  111.  171, 
74  Am.  Dec,  86;  O'Kane  v.  Treat,  25  III.  557; 
Chicago  V.  Lamed,  34  111.  203 ;  People  v.  Brad- 
ley, 39  111.  130;  Porter  v.  Rockford,  etc.,  R.  Co., 
76  111.  561. 

IndioTta.  —  State  Bank  v.  New  Albany,  11 
Ind.  139;  Louisville,  etc.,  R.  Co.  v.  State,  25 
Ind.  180,  87  Am.  Dec.  338;  Cleveland,  etc.,  R. 
Co.  V.  Backus,  133  Ind.  513. 

Kentucky.  —  Livingston  v.  Paducah,  80  Ky. 
656 ;  Com.  V.  E.  H,  Taylor  Jr.  Co.,  101  Ky.  323. 

Maryland.  —  State  v.  Sterling,  20  Md.  50^; 
State  V.  Cumberland,  etc.,  R.  Co.,  40  Md.  62 ; 
State  V.  Philadelphia,  etc.,  R.  Co.,  45  Md.  361. 

Michigan.  —  Taggart  v,  Sanilac  County,  71 
Mich.  16. 

Minnesota.  —  Rice  County  v.  Citizens'  Nat. 
Bank,  33  Minn.  a8o. 

Mississippi.  —  Daily  v.  Swope,  47  Miss.  367; 
Mississippi  Mills  v.  Cook,  $6  Miss.  40. 

Missouri.  —  State  v.  North,  27  Mo.  464 ;  St. 
Louis  Mut.  L.  Ins.  Co.  v.  Assessors,  56  Mo. 
503 ;  Creamer  v.  Allen,  3  Mo.  App.  545 ;  .\dams 
V.  Lindell,  5  Mo.  App.  197;  St.  Louis  v.  Green, 
7  Mo.  App.  468;  BrookBetd  v.  Tooey,  141  Mo. 
619. 

Nebraska.  —~  Plenler  v.  State,  1 1  Neb.  547, 

Nevada. —  SXatt  v.  Carson  City  Sav.  Bank, 
17  Nev.  146. 

New  Jersey.  —  Trenton  Sav.  Fund  v.  Rich- 
ards, 52  N.  J.  L.  156. 

North  Dakota.  —  Minneapolis,  etc..  Elevator 
Co,  V.  Traill  County,  9  N.  Dak.  213. 

Ohio.  —  Cincinnati  College  v.  Yeatman,  30 
Ohio  St.  276. 

Oregon.  —  Crawford  v.  Linn  County,  11  Oregon 
4S3 ;  Ellu  V.  Frazier,  38  Oregon  462. 

South  Carolina.  —  State  v.  Railroad  Corp'na,  4 
S.  Car.  376 ;  Thomas  v.  Moultrieville,  5a  S.  Car. 
i8t. 

South  Dakota.  —  Turner  v.  Hand  County,  11 
S.  Dak.  348. 

Tennessee.  —  Taylor  v.  Chandler,  9  Heisk. 
(Tenn.)  350,  24  Am.  Rep.  308 ;  Memphis  v. 
Ensley,  6  Baxt.  (Tenn.)  553,  32  Am.  Rep.  532; 
Union  Bank  v.  State,  9  Yerg.  (Tenn.)  490; 
Adams  V.  Somerville,  a  Head  (Tenn.)  363. 

Texas.  —  Daugherty  v.  Thompson,  71  Tex. 
192. 

Utah.  —  Judge  v.  Spencer,  15  Utah  242;  State 
V.  Thomas,  16  Utah  86. 

Virginia.  —  Eyre  v.  Jacob,  14  Gratt.  (Va.) 
422,  73  Am.  Dec.  367. 

West  Virginia.  —  Douglass  v.  Harrisville,  9 
W.  Va.  16a,  27  Am.  Rep.  548. 
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principle  that  the  benefit  which  each  person  derives  from  the  government  has 
direct  relation  to  the  amount  of  property  which  he  possesses  and  enjoys  under 
its  protection.'  Such  provisions  preserve  equality  and  uniformity  by  pre- 
scribing a  fixed,  unvarying  basis  for  the  levy  of  taxes.'  .  They  are  mandatory  • 
and  cannot  be  evaded  by  any  legislative  subterfuge,^  and  the  substitution  in 
the  imposition  of  a  tax  of  any  requirement,  in  iieu  of  valuation,  will  render 
such  tax  void.'  But  such  a  provision  does  not  apply  to  the  levying  of  special 
assessments,*  or  to  occupation,  business,  and  privilege  taxes;*  nor  does  it 
apply  to  a  valid  exercise  of  the  police  power." 

Valoatlon  Caaut  B*  Arbitrary.  —  Where  such  a  provision  exists  the  legislature 
may  not  adopt  arbitrary  rules  for  estimation  of  values,  nor  may  arbitiary 
values  be  attached  to  property.*   In  whatever  form  a  tax  may  be  imposed. 


Wyoming.  —  Kelley  v.  Rhoads  County,  7 
Wyo.  273,  75  Am.  St  Rep.  904. 

As  to  the  mode  of  maldng  the  valuation,  tee 
infra,  this  title.  Assessment. 

Frorlaion  Bel/-£»caUn^.  —  Hyatt  v.  Allen,  54 
Cal.  353.  And  see  in  this  connection  Mobile  v. 
Dargan,  45  Ala.  310:  German  Nat  Ins.  Co.  v. 
LouisriUe,  (Ky.  1900)  54  S.  W.  R^.  733;  Sute 
V.  Sterling,  ao  Md.  502;  State  v.  Cumberland, 
etc,  R.  Co.,  40  Md.  22 ;  Life  Astoc.  of  America 
V,  AsseMort,  49  Mo.  51a;  State  v.  Hannibal, 
etc.,  R.  Co.,  75  Mo.  208. 

How  Taxation  by  Valoatlm  Effected.  —  See 
Morton  v.  Comptroller  Gen.,  4  S.  Car.  430. 

1.  Batis  of  Frovlaion.  —  Oliver  v.  Waahington 
Mills,  II  Allen  (Mass.)  275. 

S.  TMaarrM  Sqnolity  and  UnUbrmlty —  United 
States.  — aaabYiXie,  etc.,  R.  Co.  v.  Taylor,  86 
Fed.  Rep.  168. 

Alabama,  —  Elyton  Land  Co.  v.  Birmingham, 
89  Ala.  477. 

Arkansas.  — >  State  v.  Crittenden  County  Ct., 
ig  Ark.  360;  McGehee  v.  Mathis,  21  Ark.  40. 

California.  —  Savings,  etc.,  Soc.  v.  Austin,  46 
Cal.  415. 

Colorado.  —  Taxation  of  Min,  Claims,  9  Colo. 
63s. 

Georgia.  —  Augusta  v.  National  Bank,  47  Ga. 
S62. 

Illinois.  —  O'Kane  v.  Treat,  35  111.  557. 

Kansas.  —  Hines  V,  Leavenworth,  3  Kan.  186. 

Louisiana.  —  Lay  cock  v.  Baton  Rouge,  36  La. 
Ann.  328 ;  New  Orleans  v.  Fonrchy,  30  La.  Ann. 
9t0. 

Maryland.— St&te  v.  Sterling,  20  Md.  502; 
State  V.  Cumberland,  etc.,  R.  Co.,  40  Md.  62; 
State  V.  Philadelphia,  etc,  R.  Co.,  45  Md.  361. 

Mississippi.  —  Adams  v.  Mississippi  State 
Bank,  75  Miss.  701. 

Missouri.  —  St.  Louis  v.  Green,  7  Mo.  App. 
468 ;  State  v.  North,  27  Mo.  464. 

New  Hampshire.  —  Amoskeag  Mfg.  Co.  V. 
Manchester,  70  N.  H.  200. 

Ohio,  —  Exchange  Bank  v.  Hines,  3  Ohio 
St.  I. 

Tennessee.  —  Taylor  v.  Chandler,  9  Heisk. 
(Tenn.)  349,  24  Am.  Rep.  308;  Jones  v.  Mem- 
phis, 101  Tenn.  188. 

Unlfiinn  Bate  Required.  —  Taxation  by  valua- 
tion requires  a  uniform  rate  in  the  locality 
where  the  tax  is  levied.  Cheshire  v.  Berkshire 
County,  118  Mass.  386;  State  v.  O^m,  60 
Neb.  415. 

S.  FmrUoii  Kandatory.  -—  Life  Assoe.  of 
America  v.  Assessors,  49  Mo.  512;  State  v. 
Hannibal,  etc.,  R.  Co.,  75  Mo.  208. 


4  Lsglalatan  Oaanot  Evada  Batniramaat. — 

Little  Rock,  etc,  R.  Co.  t>.  Worthen,  46  AtIl 

31a. 

Unoonitltatlonal  Tax  Cannot  Be  Disguised  as  a 
8iu»ossloa  Tax.  —  Fatjo  v.  Ffister,  117  Cal.  83. 

CommnUtion  Taxes  forbidden.  —  Under  the 
taxation  by  valuation  clause  the  legislature  may 
not  impose  a  commutation  tax.  State  v.  Lake- 
side Land  Co.,  71  Minn.  283;  Louisiana  Cotton 
Mfg.  Co.  V.  New  Orleans,  31  La.  Ann.  440. 

5.  Tax  Not  Based  on  Valuation  Void — Ala- 
bama.—  Mobile  V.  Dargan,  45  Ala.  310. 

Arkansas.  —  Peay  v.  Little  Rock,  32  Ark.  31. 
Connecticut.  —  Coite    v.    Savings    Soc,  32 
Conn.  173. 

Georgia.  —  Livingston  v.  Albany,  41  Ga.  2t ; 
Augusta  V.  National  Bank,  47  Ga.  562 ;  Atlanta 
Nat.  Bldg.,  etc.,  Aasoc  v.  Stewart,  109  Ga.  80; 
Georgia  State  Bldg.,  etc..  Assoc.  v.  Savannalt, 
109  Ga.  63. 

Kansas.  —  Doster  v.  Sterling,  33  Kan.  381. 

Maryland.  —  State  V.  Ctmberland,  etc,  R. 
Co.,  40  Md.  22. 

Massachusetts.  —  Com.  v.  Hamilton  Mfg.  Co, 
12  Allen  (Mass.)  298. 

Michigan  Pingree  v.  AntUtor  Gen.,  IM 

Mich.  95. 

Missouri.  —  State  v.  North,  27  Mo.  464;  Life 
Assoc.  of  America  v.  Assessors,  49  Mo.  512; 
Brookfield  v.  Tooey,  141  Mo.  619;  St.  Louis  v. 
Green,  7  Mo.  App.  468. 

New  /w-jey.  — Williams  v.  Bettle,  51  N.  J. 
L.  512. 

Ohio.  —  Pittdiurgh,  etc.,  R.  Co.  v.  State,  49 
Ohio  St.  189 ;  State  v.  Jones,  51  Ohio  St.  49s. 

South  Carolina.  —  State  v.  Railroad  Corp'ns, 
4  S.  Car.  376;  State  v.  Tucker.  56  S.  Car.  i\6. 

Virginia.  —  Danville  v.  Shelton,  76  Va.  325. 

Spseiflo  Property  Taxes  Forbidden.  ~  Capital 
City  Water  Co.  v.  Board  of  Revenue,  riy  Ala. 
307 ;  New  Orleans  v.  Fourchy,  30  La.  Ann.  910; 
Louisiana  Cotton  Mfg.  Co.  v.  New  Orleans,  31 
La.  Ann.  440;  Oliver  v.  WaabingtOD  Mills,  11 
Allen  (Mass.)  978 ;  Portland  Bank  v.  Apthorp, 
IS  Mass.  252;  Pingree  v.  Auditor  Gen.,  iso 
Mich.  95. 

6.  See  the  title  Spbcial  oh  Local  Assbss- 

UEKTS,  vol.  25,  p.  1174. 

7.  See  the  title  Occupation,  Business,  and 
pRivti.EGK  Taxes,  vol.  ai,  p.  770. 

8.  Desi  Hot  Aflbot  Valid  Exerdsa  of  Polles 
fewer,  —  Thomas  v.  Mooltrieville,  5a  S.  Car. 

181. 

9.  Valoatlon  Cannot  Be  ArUtrarr — Alabama. 
—  Board  for  Assessment,  etc,  V.  Alabama  Cent; 
R.  Co.,  59  Ala.  S5<< 
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where  property  interests  are  affected,  the  scaling  or  grading  of  the  tax  should 
be  on  an  ad  valorem  basis.*  From  the  nature  of  the  subject-matter,  however, 
exact  valuation  is  often  impos»ble;  in  such  cases  reasonable  approximation 
thereto  is  all  that  is  required.* 

DUENmit  Kodu  of  Talutim  PeraiMibI*.  —  Such  provision  does  not  forbid  the 
listing  and  valuation  of  different  classes  of  property  in  different  modes  and  by 
different  agencies.  Different  methods  are  often  necessary  to  reach  the  value 
of  property,  on  account  of  its  nature  and  situation.' 

Tlu  FvTw  of  tlM  Legitlatnn  to  Eumpt  Froporty  from  taxation  where  such  provisions 
exist  has  already  been  diS4:ussed  under  another  title.^ 

(e)  Doable  TftzaUoa  —  m.  Powsr  to  Iuposk.  —  Since  the  power  of  the  legislature 
to  tax  is  limited  only  by  constitutional  restrictions,  it  follows  that  ttie  courts 
cannot  declare  void  a  statute  imposing  double  taxation  unless  it  be  in  contra- 
vention of  some  constitutional  provision.  In  some  states  the  requirements 
that  taxation  shall  be  equal  and  uniform,  according  to  valuation,  or  the  like, 
are  held  to  forbid  double  taxation ;  ^  but  in  other  jurisdictions  such  provisions 


Arkansas.-— ^tXii,  etc.,  Co.'s  ExpTCM  V. 
Crawford  County,  63  Ark.  576. 

Georgia.  —  Johnston  v,  Macon,  62  Ga.  64S  i 
Georgia  State  Bldg.,  etc.,  Assoc  v.  Savannah, 
109  Ga,  63. 

KansoM.  — >  Doster  v.  Sterliof.  33  Kan.  381. 

MatMehtuetts.  —  Cheshire  v.  Berkshire 
Conntjr,  118  Maas.  386. 

Minnesota.  —  State  v.  Lakeside  Land  Co.,  71 
Minn.  283;  State  v.  Schoeniir,  73  Minn.  528. 

Missouri.  —  Brookfield  v.  Tooey,  141  Mo.  619. 

Nno  Jersey. — ^  State  v.  Chamberlin,  37  N,  J. 
L.  388;  State  V.  Newark,  37  N.  J.  L.  415,  18 
Am.  Rep.  7J9. 

North  Carolina. — Atlantic,  etc.,  R.  Co.  r. 
Carteret  County,  75  N.  Car.  474. 

Tennessee.  —  Western  Union  Tel.  0>.  v. 
State,  9  Baxt.  (Tenn.)  509,  40  Am.  Rep.  99. 

And  see  Taxation  of  Mtn.  Oaims,  9  Colo. 
635;  T^gart  V.  Sanilac  County,  71  Mich.  16; 
Mississippi  Mills  v.  Cook,  56  Miss.  40;  Wil- 
liams V.  Settle,  51  N.  J.  L.  513 ;  Elli*  v.  Fraiier, 
38  Oregon  46a;  SUte  v.  Smith,  158  Ind.  539. 

Logislatura  Oaimot  laipooo  Cortain  Amovnt  — 
Taxation  of  Min.  Oaims,  9  Colo.  635. 

Crodita  lazad  at  Faoo  Valno.  —  A  statute  re- 
quiring all  credits  payable  in  money  to  be  taxed 
at  face  value  is  void,  since  the  insolvency  of 
the  debtor  would  render  such  credits  worthless. 
McCurdy  v.  Prugh,  59  Ohio  St.  i  State  v. 
Smith,  158  Ind.  575. 

1.  Ad  Talorem  Buif  ICut  Be  Adopted.  — 
Johnston  V.  Macon,  6a  Ga.  645 ;  Livingston  v. 
Paducah,  80  Ky.  656;  Com.  v.  Hamilton  Mfg. 
Co.,  li  Allen  (Mass.)  agS;  Pingree  v.  Auditor 
Gen.,  120  Mich.  95;  State  v.  Switzler,  143  Mo. 
387,  6s  Am.  St  Rep.  653 ;  Brookfield  v.  Tooey, 
141  Mo.  619.  But  see  in  this  connection 
Aurora  v.  McGannon,  138  Mo.  38. 

Vatvr  Fewer  an  Elemont  of  Property.  —  In 
Massachusetts  a  statute  which  provided  that 
reservoirs  of  water,  and  lands  and  dams  con- 
nected therewith,  should  be  taxed  at  the  place 
where  the  reservoir  was  located,  at  the  rate  of 
valuation  at  which  the  land  there  situated  was 
taxed,  was  held  unconstitutional,  the  power  and 
improvements  not  being  taken  into  considera- 
tion. Cheabire  v.  Berlubire  County,  118  Maas. 
386. 

S.  Bttst  Talutioa  Vot  Beqttlnd.  —  Taxation 
of  Min.  Qaima,  9  Colo.  635 ;  People  v.  Hender- 


son, 12  Colo.  369;  Porter  v.  Rockford,  etc.,  R. 
Co.,  76  111.  561 ;  Detroit  v.  Assessors,  91  Mich. 
78;  Shotwell  V.  Moore,  45  Ohio  St.  632;  State 
V.  Jones,  51  Ohio  St.  492;  State  v,  Thomas, 
16  Utah  86.  . 

8.  IHArest  KofhoOt  of  Tahution  Hot  rorUddaB. 
—  Northern  Pac.  R.  Co.  v.  Walker,  47  Fed.  Rep. 
681;  Wells,  etc.,  Co.'s  Express  v.  Crawford 
County,  63  Ark.  576;  Taxation  of  Min.  Oaims, 
9  Colo.  63s ;  Georgia  State  Bldg.,  etc..  Assoc.  v. 
Savannah,  109  Ga.  63;  McLendon  v.  La  Grange, 
107  Ga.  356;  Porter  v.  Rockford,  etc.,  R.  Co., 
76  III.  584 ;  Louisville,  etc.,  R.  Co.  v.  State,  25 
Ind.  j8o,  87  Am.  Dec.  358;  Com.  v.  £.  H. 
Tftylor  Jr.  CO.,  loi  Ky.  325 ;  Minneapolis,  etc.. 
Elevator  Co.  v.  Traill  Coun^,  9  N.  Dak,  213; 
Wagoner  v.  Loomis,  37  Ohio  St.  571 ;  State  v. 
Jones,  51  Ohio  St.  492.  See  generally  infra, 
this  title,  Assessment. 

4.  See  the  title  Exguptions  (frou  Taxa- 
tiok),  vol.  12,  p.  372  et  seq. 

6.  Double  Taxation  Rot  Allowed  —  Taxation  by 
Venation  Clause.  —  State  v.  Sterling,  so  Md. 
503 ;  State  v.  Cumberland,  etc.,  R.  Co.,  40  Ud. 
22;  Frederick  County  v.  Farmers,  etc.,  Nat 
Bank,  48  Md.  117;  State  v.  Central  Sav.  Bank, 
67  Md.  290;  Southwestern  Tel.,  etc.,  Co.  v, 
Meerscheidt,  (Tex.  Civ.  App.  1901)  65  S.  W. 
Rep.  381 ;  State  v.  Austin,  etc.,  R.  Co.,  94  Tex. 
530. 

Toxi^ion  by  Uniform  Rule  Clause.  —  Corn- 
stock  V.  Grand  Rapids,  54  Mich.  641 ;  Taggart 
V.  Sanilac  County,  71  Mich.  16;  Detroit  v. 
Assessors,  91  Mich.  78;  Standard  L.,  etc.,  Ins. 
Co.  V.  Assessors,  95  Mich.  468;  Detroit  Citizens 
St.  R.  Co.  V.  Detroit  125  Mich.  675,  84  Am.  St 
Rep.  589;  Stroh  v,  Detroit,  (Mich.  1902)  90 
N.  W.  Rep.  1029,  9  Detroit  Leg.  N.  228. 

Equality  and  Uniformity  Clause.  —  San  Fran- 
cisco V.  Mackey,  21  Fed.  Rep.  539,  32  Fed.  Rep. 
602;  Savings,  etc.,  Soc.  v.  Austin,  46  Cal.  416; 
Burke  v.  Badlam,  $7  Cat.  594;  (Sermania  Trust 
Co.  V.  San  Francisco,  128  Cal.  589;  Chicago  v. 
Collins,  17s  111.  445,  67  Am.  St  Rep.  224;  Ellis 
V.  Frazier,  38  Oregon  462 ;  Fulkerson  v.  Bristol, 
9S  Va.  1. 

Uniform  and  Equal  Rate  Clause.  —  State  v. 
Carson  Oty  Sav.  Bank,  17  Nev.  146. 

Reasonable  and  Proportional  Clause.  —  Smith 
V.  Burley,  9  N.  H.  433 ;  Nashua  Sav.  Bank  v. 
Nashua,  46  N.  H.  389;  Berry  v.  Windham,  59 
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are  regarded  as  not  prohibiting  double  taxation  so  long  as  no  real  and 
substantial  inequality  of  burden  is  occasioned  thereby.^ 

bb.  Construction  of  Statutes  Ikfosing  Double  Taxation.  —  The  Courts  always 
frown  upon  double  taxation,  and  even  in  those  jurisdictions  where  the  legis- 
lature is  held  to  have  power  to  impose  it,  such  a  construction  will  be  given 
to  the  statutes  as  to  avoid  double  taxes  if  possible.'    A  purpose  to  impede 


double 
intent  must 


taxes  will  not  be  presumed,*  and  to  produce  such  effect  the  legislative 
nust  be  clear  and  unmistakable.^ 


N.  H.  288,  47  Am.  Rep.  202;  Cheshire  County 
Telephone  Co.  v.  State,  63  N.  H.  167;  Amos- 
keag  Mfg.  Co.  v.  Manchester,  70  N.  H.  300. 

Doabls  TaxBtioa  Rot  Valid  nndw  Congnnknal 
Jjtm*.—  U.  S.  V.  Beiuon,  3  Qit!.  (U.  S.)  513. 

1.  Doabb  Taxation  Hot  V«rbidd«ii  —  Unittd 
States.  —  Davidson  v.  New.  Orleans,  96  U.  S. 
97;  Tennessee  v.  Whitworth,  117  U.  S.  1*9; 
New  Orleans  v,  Houston,  119  U.  S.  365 ; 
Reclamation  Dist.  No.  108  v.  Hagar,  6  Sawy. 
(U.  S.)  567;  U.  S.  V.  Benson,  »  CUff.  (U.  S.) 
513. 

Alabama.  —  Board  of  Revenue  v.  Montgom^ 
try  Gas-Light  Co.,  64  Ala.  369. 

Connecticut.  —  Savings  Bank  v.  New  London, 
to  Conn.  1 1 1  ;  Bridgeport  v.  Bishop,  33  Conn. 
187;  Toll-Bridge  Co.  v.  Osborn,  35  Conn.  7. 

Georgia.  —  Georgia  State  Bldg.,  etc.,  As^dc. 
V.  Savannah,  109  Ga.  63. 

Indiana. —  State  v.  Smith,  158  Ind,  543. 

Iowa.  —  Cook  V.  Burlington,  59  Iowa  351,  44 
Am.  Rep.  679. 

Kentucky.  —  Livingston  v.  Paducab,  80  K>. 

Maine.  —  Holton  v.  Bai^r,  33  Me.  364; 
Augusta  Bank  v.  Augusta,  36  Me.  A55, 

Massachusetts.  —  Com.  v.  New  England  Slate, 
etc.,  Co.,  13  Allen  (Mass.)  391. 

Minnesota.  —  Rice  County  v.  Citizens'  Nat. 
Bank,  33  Minn.  380.  Compare  State  V.  Rand. 
39  Minn.  502. 

Missouri.  —  State  v.  Hannibal,  etc,  R.  Co.,  37 
Mo.  365 ;  St.  Louis  Mut.  L.  Ins.  Co.  v.  As- 
sessors, 56  Mo.  S03. 

New  Jersey.  —  State  v.  Collectors,  35  N.  J. 
L.  315 ;  State  v.  Collector,  37  N.  J.  L.  358. 

North  Carolina.  —  Raleigh,  etc.,  R.  Co.  v. 
Reid,  64  N.  Car.  155;  Wilmington,  etc,  R.  Co. 
V.  Reid,  64  N.  Car.  aati. 

Pennsylvania.  —  School  Directora  v.  Carlisle 
Bank,  8  Watts  (Pa.)  389;  Kirby  v.  Shaw,  19 
Pa.  St.  358 ;  West  Chester  Gas  Co.  v.  Chester 
County,  30  Pa.  St.  333;  Lackawanna  Iron,  etc, 
Co.  V.  Luzerne  County,  43  Pa.  St.  424 ;  Pitts- 
burg, etc.,  R.  Co.  V.  Com.,  66  Pa.  St.  73,  s  Am. 
Rep.  344 ;  Jones,  etc.,  Mfg.  Co.  v.  Com.,  69  Pa. 
St.  137;  Ebervale  Coal  Co.  v.  Com.,  gi  Pa.  St. 
47;  Com.  V.  Fall  Brook  Coal  Co.,  156  Pa.  St 
488. 

Washington.  —  Pacific  Nat.  Bank  v.  Pierce 
County,  20  Wash,  675 ;  Lewiston  Water,  etc., 
Co.  V.  Asotin  County,  34  Wash.  371. 

A  ftiMStioD  of  E^^edlanoy,  Not  of  Power.  — 
The  question  of  double  taxation,  says  the  New 
York  court,  is  one  of  expediency  for  the  con- 
sideration of  the  legislature,  and  not  of  power 
for  the  consideration  of  the  courts.  People  v. 
Roberts,  157  N,  Y.  677. 

2.  Double  Taxation  Avoidod  if  Foiribl«.  — 
Monticello  Distilling  Co.  v.  Baltimore,  90  Md. 
416 ;  Com.  V.  Provident  Life,  etc,  Co.,  9  Fa. 
Dist.  479* 


8.  Porposfl  to  lapoae  Doable  Tax  Vat  Pranuud. 

—  Louisville,  etc,  R.  Co.  v.  Wright,  116  Fed, 
Rep.  669 ;  Lee  v.  Sturges,  46  Ohio  St.  153. 

4.  BtatntM  Constnud  Against  DotLhls  Taxation 

—  United  States.  —  Tennessee  v,  Whitworth, 
117  U.  S.  139;  New  Orleans  v.  Houston,  119 
U.  S.  365. 

Alabama.  —  Board  of  Revenue  o.  Mont- 
gomery Gas-Light  Co.,  64  Ala.  269, 

Connecticut.  —  Savings  Bank  v.  New  London, 
20  Conn,  in;  Toll-Bridge  Co.  v.  Osborn,  35 
Conn.  7 ;  Osborn  v.  New  York,  etc.,  R.  Co.,  40 
Conn.  491. 

Georgia.  —  State  Bank  v.  Savannah,  Dudley 
(Ga.)  130;  Rome  R.  Co.  v.  Rome,  14  Ga.  275; 
Columbus  Southern  R.  Co.  v.  Wri^t,  89  Ga. 
579- 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Miller,  7a 
III.  144- 

Indiana.  —  Conwell  v.  ConeravtUe,  15  Ind. 
150. 

Iowa.  —  Tallman  v.  Treasurer,  12  Iowa  $31; 
U.  S.  Express  Co.  v.  Ellyson,  28  Iowa  378; 
Branch  v.  Marengo,  43  Iowa  600 ;  Cook  v. 
Burlington,  59  Iowa  251,  44  Am.  Rep.  679. 

Kentucky.  —  Livingston  v.  Paducah.  80  Ky. 
656. 

Maine,  —  Gardiner  Cotton,  ete..  Factory  Co. 
f.  Gardiner,  5  Me.  133. 

Maryland.  —  Gordon  V.  Baltimore,  s  Gill 
(Md.)  231. 

Massachusetts.  ■ —  Salem  Iron  Factory  Co.  V. 
Danvers,  10  Mass.  514 ;  Amesbury  Woollen,  etc, 
Mfg.  Co.  V.  Amesbury,  17  Mass.  461;  Boston, 
etc.  Glass  Co.  v.  Boston,  4  Met.  (Mass.)  181 ; 
Boston  Water  Power  Co.  v.  Boston,  9  Met. 
(Mass.)  303;  Worcester  County  Sav.  Inst.  v. 
Worcester,  10  Cush.  (Mass.)  128. 

Michigan.  —  Stroh  v.  Detroit,  (Mich.  1902) 
90  N.  W.  Rep.  1029. 

Minnesota.  —  Rice  County  v.  Citizens'  Nat. 
Bank,  33  Minn.  380 ;  Hennepin  County  v,  St 
Paul,  etc,  R.  Co.,  33  Minn.  S34;  State  v.  St 
Paul  Union  Depot  Co.,  4a  Minn.  143. 

Missouri.  —  State  v.  Hannibal,  etc.,  R.  Co., 
37  Mo.  265. 

Nnv  Hampshire.  —  Nashua  Sav.  Bank  v. 
Nashua,  46  N.  H.  389- 

New  Jersey. —  State  v.  Ross,  23  N.  J.  L.  517; 
State  V.  Branin,  23  N.  J.  L.  484 ;  State  v.  Col- 
lector, 37  N.  J.  L.  258:  Jersey  City  Gaslight  Co. 
V.  Jersey  City,  46  N.  J.  L.  196. 

New  KorA.  —  People  v.  Tax  Corn'ra.  95  N. 
Y.  554;  People  V.  Barker,  29  N.  Y.  App,  Dir. 
325 ;  People  v.  Roberts,  32  N.  Y.  App.  Div.  113, 
affirmed  iS7  N.  Y.  677. 

Pennsylvania.  —  School  Directors  v,  Carlisle 
Bank,  8  Watts  (Pa  )  289:  Coatesville  Gas  Co. 
V.  Chester  County,  97  Pa.  St.  476 ;  Com.  v. 
Fall  Brook  Coal  Co.,  156  Pa.  St  488;  Com.  v. 
Provident  Life,  etc,  Co.,  3  Daupb.  Co.  Rep. 
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ee.  What  Double  Taxation  Invalid  —  (oo)  In  General  —  XmpoBlng  Untqoftl  Bnrdens.  — ■ 
Whatever  diversity  of  opinion  may  exist  as  to  the  general  power  of  the  legis- 
lature to  impose  duplicate  taxation,  there  can  be  no  doubt  that  to  tax  twice 
the  same  property  in  the  same  hands  for  the  same  purpose,  while  other  prop- 
erty belonging  to  the  same  class  is  taxed  but  once  in  the  same  period,  is 
entirely  subversive  of  the  principle  of  equality  of  burden,  and  cannot  be  allowed 
where  such  constitutional  requirements  exist.*  Thus,  property  held  in  trust 
cannot  be  taxed  to  both  the  trustee  and  the  cestui  que  trusty  since  their  title 
is  identical,  the  cestui  being  the  sole  owner  and  respotisible  for  all  taxes  on 
the  property.* 

Biffarent  Intsresta  in  Same  TUng.  —  But  where  two  persons  hold  different  inter- 
ests in  the  same  thing  each  may  properly  be  taxed,  as  they  do  not  hold  by 
the  same  title.'  Thus,  the  legislature  has  power  to  tax  a  debtor  in  the  full 
value  of  all  the  property  owned  by  him,  without  deducting  the  amount  of  his 
in  jebtedness,  and  at  the  same  time  to  tax  the  creditor  on  the  amount  due 
him ;    or  to  tax  mortgages  at  their  face  value,  while  the  property  upon  which 


(Pa.)  130,  6  Lack  Ug.  N.  (Pa.)  140,  9  Pa. 
Dist.  479. 

Rhode  Island.  —  American  Bank  v.  Mum- 
ford,  4  R.  I.  483 ;  Providence  Sav,  Inst.  V. 
Gardiner,  4  R-  !■  484. 

Texas.  —  Daugherty  v.  Thompson,  71  Tex. 
19a. 

Virginia.  —  Fulkerson  v.  Bristol,  95  Va.  i. 
IVashingtoti.  —  Lewiston  Water,  etc.,  Co.  V. 
Asotin  County,  24  Wash.  371. 

1.  Knit  Prewrve  Equality  of  Burden.  —  Sheib- 
ley  V.  Rome,  107  Ga,  384;  Chicago  v.  Collins, 
175  111.  445,  67  Am.  St.  Rep.  224;  Taggart  v, 
Sanilac  County,  71  Mich.  16;  State  v.  Carson 
City  Sav.  Bank,  71  Nev.  146 ;  Kennard  v.  Man- 
chester, 68  N.  H.  61  ;  Fulkerson  v.  Bristol,  95 
Va,  "1;  Lewiston  Water,  etc.,  Co.  v.  Asotin 
County,  24  Wash,  371.  See  also-Lick  v.  Austin, 
43  Cal.  590 ;  Fitzgerald  v.  Rhode  Island,  etc, 
Co.,  (R.  I.  1903)  53  Atl,  Rep.  814, 

^olatM  Eqnality  and  Vntfiirmltr  Bnl«.  — 
Board  of  Revenue  v.  Montgomery  Gas-Light 
Co.,  64  Ala,  269 ;  Burke  v.  Badlam,  57  Cal.  594 ; 
Germania  Trust  Co.  v,  San  Francisco,  128  Cal. 
590;  Cook  V.  Burlington,  59  Iowa  251,  44  Am. 
Rep.  679;  Livingston  v,  Paducah,  80  Ky,  656; 
Rice  County  f.  Citizens'  Nat.  Bank,  23  Minn. 
280;  Robinson  v.  Dover,  59  N.  H.  521;  Cin- 
cinnati College  V,  Yeatman,  30  Ohio  St.  276. 

A  Tan  on  Tehlolao  In  AddiUon  to  a  Pwporty  Tax 
already  levied  on  such  property  is  void.  Liv- 
ingston V.  Paducah,  80  Ky.  656. 

2.  Trust  Property  ITot  Taxable  Twloe.  —  Sav- 
ings, etc.,  Soc.  V.  Austin,  46  Cal.  415;  Burke 
V.  Badlam,  57  Cal.  594 ;  Savings  Bank  v.  New 
London,  20  Conn,  iii;  Coite  v.  Savings  Soc, 
32  Conn.  173;  Augusta  Sav.  Bank  v.  Augusta, 
56  Me.  176:  State  v.  Central  Sav.  Bank,  67 
Md.  290 ;  Betry  v.  Windham,  59  N.  H.  aSS,  47 
Am.  Rep.  302 ;  Robinson  v.  Dover,  59  N.  H. 
521 ;  Com.  v.  Pall  Brook  Coal  Co.,  156  Pa.  St. 
488. 

A  Bepoeft  in  a  Savings  Bank  is  not  taxable 
to  both  the  bank  and  the  depositor,  where  they 
ocaipy  the  relation  of  trustee  and  cestui  que 
trust.  State  v.  Sterling,  20  Md.  50a ;  State  v. 
Central  Sav.  Bank.  67  Md.  290;  Com.  v.  Peo- 
ple's Five  Cents  Sav.  Bank,  5  Allen  (Mass.) 
428;  Simpson  v.  City  Sav.  Bank,  56  N.  H. 
466,  22  Am.  Rep.  491 ;  Cogswell  Vt  Rockingham 
87  g,  of  I,.— ?9  609 


Ten  Cents  Sav.  Bank,  59  N.  H.  43:  Hall  v. 
Paris,  59  N.  H.  71.  See  also  Mercantile  Bank 
V.  New  York,  121  U.  S.  138;  Davenport  Bank 

V.  Board  of  Equalization,  I23  U.  S.  83. 

3,  Hot*  Double  Taxation  Whan  Property  Held 
by  Difiiarent  Titles.  —  People  v.  Worthington,  21 
III.  171,  74  Am.  Dec.  86;  International  Bidg,, 
etc.,  Assoc  V,  Marion  County,  30  Ind.  App. 
12;  U.  S.  Express  Co.  v.  Ellyson,  28  Iowa  370; 
Cook  V.  Burlington,  59  Iowa  251,  44  Am.  Rep. 
679;  Taggart  v.  Sanilac  County,  71  Mich.  16; 
Com,  V.  Fall  Brook  Coal  Co.,  156  Pa.  St.  488. 
See  also  Sheibtey  v.  Rome,  107  Ga.  384. 

Taxation  of  Annnitloo  Hot  Bouble  Taxation.  — 
Cbisholm  v.  Shields,  11  Ohio  Cir.  Dec.  361,  at 
Ohio  Cir.  Ct.  231. 

4.  Both  Debtor  and  Creditor  Kay  Be  Taxed. — 
Jefferson  County  Sav.  Bank  v.  Hewitt,  112  Ala. 
546 ;  Lick  V.  Austin,  43  Cal.  590 ;  Cook  v. 
Burlington,  59  Iowa  251,  44  Am.  Rep.  679; 
People  V.  Worthington,  ai  111.  171,  74  Am. 
Dec  86 ;  Griffin  v.  Board  of  Review,  184  111. 
275 ;  Augusta  Bank  v.  Augusta,'  36  Me,  255 ; 
State  V.  Rand,  39  Minn.  502 ;  St.  Louis  Mut. 
L.  Ins.  Co.  V.  Assessors,  56  Mo.  515  ;  Exchange 
Bank  v.  Hines,  3  Ohio  St,  i  ;  Philadelphia  Sav. 
Fund  Soc  V.  Yard,  9  Pa.  St.  361. 

"  It  would  be  difficult  to  give  one  good  reason 
why  a  man  who  sells  his  store  and  goods,  or  his 
farm  and  stock,  and  invests  his  money  in  se- 
curities, ought  not  to  bear  his  just  propor- 
tion of  the  public  burdens ;  and  it  cannot  be 
denied  that  if  he  does  not  so  there  is  an  un- 
just discrimination  in  favor  of  a  class  that  is 
already  strong.  He  is  protected  by  the  laws 
in  his  person,  and  their  aid  may  be  invoked  at 
any  time  to  enforce  payment  of  his  demands. 
The  courts  are  open  for  his  benefit,  just  as 
they  were  when  his  property  consisted  of  store 
or  farm."  State  v.  Carson  City  Sav.  Bank,  17 
Nev,  IS9- 

Tax  on  Credits  Is  Tax  on  Capital.  —  "  The  goods 
and  wares  of  the  merchant  require  bis  unre- 
mitting care  and  labor  to  make  them  profitable ; 
a  farm  with  all  its  implements  and  stock  would 
be  wholly  unproductive  without  the  unceasing 
toil  of  the  agriculturist ;  and  the  materials, 
machinery,  etc.,  of  the  mechanic  and  the  manu- 
facturer are  made  productive  only  by  their 
being   accom|>anfe4   with   the   labor   of  the 
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they  are  secured  is  also  fully  taxed ;  *  or  to  tax  bank  deposits  lo  both  the 
bank  and  the  depositor,  where  the  ordinary  relationship  of  debtor  and  creditor 
exists  between  them.' 

Corporat*  Btook.  —  The  question  whether  the  taxation  of  shares  of  stock  to 
the  stockholder  and  of  corporate  property  to  the  corporation  constitutes 
double  taxation  is  treated  elsewhere.' 

B«la  Ap^lM  to  nr^artr  Tum  W^.  —  The  rule  against  double  taxation  applies 
only  to  property  taxes  based  on  value,'*  and  not  to  income  taxes,*  succession 
taxes,*  or  privilege  taxes;  ^  nor  does  the  imposition  of  a  buiden  which  is  not 
a  tax,  as,  for  example,  an  inspection  fee  or  a  toll,  in  addition  to  the  general 
tax,  constitute  double  taxation. 

Tftutioii  for  ^pMial  PnrpoMt  is  not  prohibited,  although  the  same  property  is 
also  taxed  for  general  purposes,'  and  the  restriction  has  no  application  to 
special  assessments.** 

TaxatiMt  in  Differmt  States.  —  Each  State  has  the  power  to  tax  property 
within  its  limits,  although  such  property  may  be  subject  to  taxation  in 
another  state.*' 

(d)  Baitriotloiu  OA  Bate  —  aa.  In  GsNEftAL.  —  Provisions  are  found  in  some  con- 


operatives,  A  tax  upon  all  those  classes  of 
property  winch  derive  thrir  prodttctiveneia  fnnn 
labor  is,  to  some  extent,  a  tax  tqion  labor. 
Bat  a  tax  upon  credits  is  a  tax  upon  capital 
alone,  ia  its  most  productive  form,  unmii^^ed 
with  labor.  To  exempt  credits  from  taxation, 
and  throw  the  whole  burden  upon  those  forms 
of  property  which  derive  their  productiveness 
from  labor,  would  afford  a  most  unfair  and  un- 
just advantage  to  capital  over  labor,  oppressive 
in  its  consequences  to  tb"  productive  interests 
of  the  coontry."  Exchange  Bank  v.  Hines,  3 
Ohio  St.  a6.  See  also  Judge  v.  Spencer,  15 
Utah  343;  People  v.  Wortbington,  ai  IIL  171, 
74  Am.  Dec.  86. 

1.  Taxation  «f  Mortgages  —  Co«ii*c»icfi(. — 
Toll  Bridge  Co.  v.  Osbom,  35  Conn.  7. 

Illinois.  —  People  v.  Rhodes,  15  111.  304; 
People  V.  Wortbington,  21  111.  171,  74  Am.  Dec. 
86 ;  Porter  v.  Rockford,  etc,  R.  Co.,  76  111.  s6u 

Iowa.  —  McGregor  v.  Vanpel,  24  Iowa  436; 
Cook  V.  Burlington,  59  Iowa  351,  44  Am.  Rep. 
679. 

Maine.  —  Augusta  Bank  v.  Augusta,  36  Me. 
255. 

Michigan.  —  Taggart  v.  Sanilac  County,  71 
Mich.  16;  Detroit  v.  Assessors,  91  Micb.  78. 

Missouri.  —  St.  Louis  Mut.  L.  Ins.  Co.  v. 
Assessors,  56  Mo.  515. 

Nevada.  — ^titt  v.  Carson  Oty  Sav,  Bank, 
17  Nev.  146. 

New  Hampshire.  —  Nashua  Sav.  Bank  v. 
Nashua,  46  M.  H.  389. 

New  York,  —  People  v.  Feitner,  (Supm.  Ct. 
Spec.  T.)  30  Misc.  (N.  Y.)  216,  affirmed  51  N. 
y.  App.  Div.  178. 

Ohio.  —  Exchange  Bank  v.  Hines,  3  Ohio  St.  i. 

Pennsylvania.  —  Pfailadelphta  Sav.  Fund 
Soc.  V.  Yard,  9  Pa.  St.  359 ;  West  Chester  Gas 
Co.  V.  Chester  County,  30  Pa.  St.  232. 

Lea^tnre  Kay  Fix  Bitns  of  Mortgage.  —  Wis- 
c;onsin  Cent,  R.  Co.  v.  Taylor  County,  52  Wis. 
84;  Judge  V.  Spencer,  15  Utah  242. 

8.  Bank  Sepositv.  —  Yuba  County  i>,  Adams,  7 
Cal.  35  ;  Savings  Bank  v.  New  London.  20  Conn. 
Ill;  New  Orleans  v.  New  Orleans  Canal,  etc., 
Co.,  S9  La.  Ann.  851,  3a  La.  Ann.  157;  State 
f,  Cftrson  Ci^  Sav.  Bank,  17  }T«y,  146;  Ex- 
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change  Bank  v.  Hines,  3  Ohio  St  28.    But  see 
Burke  v.  Badlam,  57  Cal.  594. 
S,  See  the  title  Taxation  (Corpobats),  post. 

4.  Applies  0al7  to  Tans  Based  6n  Taloa.— 

Chicago  V.  Collins,  175  111.  445,  67  Am.  St.  Rep. 
334 ;  Livingston  v.  Paducah,  80  Ky,  656 ;  Tag- 
gart  V.  Sanilac  County,  71  Mich.  16;  Detroit  v. 
Assessors,  91  Mich.  78;  Ellis  v.  Frazier,  38 
Oregon  462;  Daugherty  v.  Thompson,  71  Tex. 
193;  State  V,  Taylor,  72  Tex,  297^ 

5.  Taxation  of  Inoomss  Hot  AAotad.  — Lott  v. 
Hubbard,  44  Ala.  593:  Board  of  Revenue  v. 
Montgomery  Gas-Ught  Co.,  64  Ala.  269; 
Johnston  v.  Macon,  62  Ga.  64s ;  Wilcox  v.  Mid- 
dlesex County,  103  Mass.  544 :  Memphis  v. 
Ensley,  6  Baxt  (Tenn.)  553.  32  Am.  Rep.  532; 
Union  Bank  v.  State,  9  Yerg.  (Tenn.)  490. 
But  see  Robinson  v.  Dover,  59  N.  H.  521, 

6.  Eyre  v.  Jacob,  14  Gratt.  (Va.)  422,  73  Am. 
Dec.  367.  See  the  title  Svccessiok  Taxes, 
attte,  p.  337- 

7.  Privilege  Taxes.  —  Livingston  v.  Paducah, 
80  Ky.  656;  Drysdale  f.  Pra^t,  45  Miss.  445; 
Western  Union  Tel.  Co.  v.  State,  9  Baxt. 
(Tenn.)  509,  40  Am,  Rep,  99;  Morgan  v.  Com,, 
98  Va.  812.  See  the  title  Occupatios,  Busi- 
ness, AND  Privilege  Taxes,  vol,  31,  p.  770. 

8.  Matter  of  Yturburru,  134  Cal.  567 ;  Van- 
meter  V.  Spurrier,  94  Ky.  aa.  And  see  State  v. 
Charleston,  4  Rich.  L.  (S.  Car.)  386. 

9.  Xaj  Tax  fi^  General  and  Also  Spedal  Pnr- 
pom. —  Hilgenberg  v.  Wilson,  S5  Ind.  aio; 
Drysdale  v.  Pradat,  45  Miss.  445 ;  St.  Joseph  v. 
Hannibal,  etc.,  R.  Co.,  39  Mo.  477. 

A  Tax  upon  a  Connty  for  the  Sappert  of  an  In- 
iStta  Asyliun  is  not  objectionable,  although  the 
asylum  is  a  state  institution  and  general  taxes 
are  levied  for  the  support  of  state  institutions. 
State  V.  Douglas  County,  18  Neb.  601 ;  Bon 
Homme  County  v.  Berndt,  15  S.  Dak.  494. 

10.  See  the  title  Speciai,  oe  Local  Assess- 

UENTS,  vol.  25,  p.  II 74. 

11.  Taxation  by  Different  States  —  [/nt>rf 
Stales.  —  Coe  v.  Errol,  116  U.  S.  517:  C.  N. 
Nelson  Lumber  Co.  v,  Loraine,  22  Fed.  Rep.  54 ; 
Dner  v.  Small,  4  Blatchf.  (U.  S.)  263. 

California.  —  Mackay  v.  San  Frandsco,  tl) 
Cal.  394, 
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stitutiolis  restricting  the  exercise  of  the  taxing  power  by  providing  that  the 
rate  imposed  shall  not  exceed  a  certain  amount.'  And  where  there  is  a  pro- 
vision limiting  the  amount  of  indebtedness  that  may  be  incurred,  this  also 
operates  as  a  restriction  on  the  power  of  taxation.*  But  provisions  which 
merely  restrict  the  manner  or  mode  of  taxation  do  not  affect  the  rate.° 

M.  Whbthxr.  Restrictions  Selp-exscutino.  —  Where  the  constitution  itself  sets 
a  limit  upon  the  rate  of  taxation,  the  provision  is  self-executing.*  But  a 
constitutional  provision  merely  permitting  or  requiring  the  legislature  to 
restrict  the  power  of  taxation  is  not  self-executing;  legislative  action  is  neces* 
sary  to  enforce  it,'  and  if  the  legislature  fail  to  fix  a  limit,  or  provide  inefficient 


Indiana.  —  Hilgenberg  v.  Wilson,  55  Ind. 
210;  Indianspolia,  etc.,  R.  Co.  v.  Backus,  133 
Ind.  609. 

Louisima. —  Griggsry  Constr.  Co.  v.  Freeman, 
108  La.  435. 

Maine.  —  Holton  v.  Bangor,  23  Me.  364. 

Maryland.  —  Gordon  v.  Baltimore,  5  Gill 
(Md.)  2zi. 

Massachusetts.  —  Leonard  v.  New  Bedford. 
■16  Gray  (Mass.)  293;  Frothingham  v.  Shaw, 
17s  Mass.  59,  78  Am.  St.  Rep.  475. 

Michigan, — -Taggart  v.  Sanilac  County,  7t 
Mich.  16;  Detroit  v.  Assessors,  91  Mich.  78; 
Bacon  v.  State  Tax  Cbm'rs,  ij6  Mich.  82,  86 
Am.  St.  Rep.  524. 

Missouri.  —  St.  Joseph  v.  Hannibal,  etc,  R. 
Co.,  39  Mo,  476. 

New  York.  —  People  v.  Davenport,  25  Hun 
(N.  Y.)  630;  People  v.  Tax,  etc.,  Com'rs,  a6 
Hun  (N.  Y.)  446. 

Pennsylvania.  —  Com,  v.  Provident  Life,  etc., 
Co.,  9  Pa.  DisL  479,  a/Rrming  Com,  v.  Westing- 
house  Air  Brake  Co.,  151  Pa.  St.  276, 

Rhode  Island.  —  Dyer  v.  Osborne,  11  R.  I. 
321,  23  Am.  Rep,  460. 

Wyoming.  —  Kelley  v.  Rhoada  Connty,  7 
Wyo.  237,  75  Am.  St.  Rep.  904. 

But  see  Berry  v.  Windham,  59  N.  H.  388,  47 
Am.  Rep.  202;  Robinson  v.  Dover,  59  N,  H. 
526. 

1.  ConstltBtlonal  Limitations  on  Bate  of  Ia». 
dm.  —  Elyton  Land  Co.  v.  Birmingham,  89 
Ala.  477  i  Alabama  G.  S.  R,  Co.  v.  Reed,  134 
Ala.  253;  Graham  v.  Parham,  32  Ark.  676; 
People  V.  Scott,  9  Colo.  422 ;  People  v.  Ames, 
24  Colo.  422;  Thomas  v.  Burlington,  69  Iowa 
140;  State  v.  Weir,  33  Neb,  35;  Dakota  County 
V.  Chicago,  etc.,  R.  Co.,  63  Neb.  405 ;  State  v. 
Tomahawk,  96  Wis,  73.  See  also  as  to  the 
rate  of  taxation,  and  as  to  the  restrictions  upon 
the  amount  imposed,  infra,  this  title,  Levy; 
Municipal  Taxation. 

Sneh  Bsstrlotioiis  Oparata  aa  a  Safsgriurd  against 
excessive  taxation.  Elyton  Land  Co.  v.  Birm- 
ingham, 89  Ala.  477 ;  Keene  v.  Jefferson  County, 
135  Ala,  46s;  State  v.  St.  Louis,  etc.,  R.  Co., 
74  Mo.  163 ;  Grand  Island,  etc.,  R.  Co,  v. 
Dawes  County,  62  Neb,  44. 

Bastiiotion  on  Taxation  for  "State  Pniposas" 
Only.  —  Peoide  v.  Scott,  9  Colo.  422. 

A  Pnpertr  Tie,  Ib  'Whatsoever  Form  levied, 
must  be  confined  within  the  limita  of  the  pre- 
scribed rule.  State  v.  Stephens,  146  Mo.  662, 
69  Am,  St.  Rep.  625. 

Since  a  PoU  Tax  Is  Hot  a  Tax  on  Property, 
Buch  a  tax  may  be  levied  regardless  of  the  con- 
stitutional Unitation.  People  v,  Ames,  24  Colo. 
4»». 


A  Tax  Will  Always  Be  Presnmed  Within  the 
Bat*  unless  it  is  distinctly  shown  to  be  tn  ex- 
cess of  the  limit.  Alabama  G.  S.  R.  Co.  V. 
Reed,  124  Ala.  253 ;  Francis  v.  Southern  R.  Co., 
124  Ala.  544. 

Tax  Aweaied  Before  bat  Levied  After  Limits, 
don.  —  The  levying  of  a  tax  subsequent  to 
tiie  adoption  of  constitutional  restrictions,  al- 
though assessed  prior  to  such  restrictions,  must 
be  controlled  by  the-  rate  prescribed  therein. 
St,  Joseph  Board  of  Public  Schools  v.  Pat- 
ten, 62  Mo.  444;  Overall  v.  Ruenzi,  67  Mo. 
203. 

State  TuM  Snpvior  to  Onntf  Taxei.  —  In 

County  Board  of  Education  v.  Cumtuck  County, 
107  N.  Car.  no,  it  was  held  that  where  the 
sheriff  had  collected  taxes  in  the  name  of  the 
county,  although  within  the  constitutional  limit, 
and  thereby  infringed  upon  the  state  levy  in 
that  the  amount  remaining  was  insufficient  for 
state  purposes,  such  collection  was  invalid  so 
far  as  the  state  was  concerned,  and  the  state 
was  entitled  to  be  satisfied  from  such  taxes. 

S.  limitation  of  Indebtednen.  —  Kimball  v. 
Grant  County,  ai  Fed.  Rep.  14s ;  Graham  v. 
Parham,  32  Ark.  676;  Nougues  v.  Douglass,  7 
Cal.  65 ;  Miller  v.  Dunn,  72  Cal.  462,  i  Am.  St. 
Rep.  67 ;  Holland  v.  State,  15  Fla.  455  ;  Read  v. 
Atlantic  City,  49  N.  J.  L.  558 ;  Brothers  v. 
Currituck  County,  70  N.  Car.  726;  Neale 
V.  Wood  County  Ct.,  43  W.  Va.  90;  Sute  v. 
Froehlich,  (Wis.  1903)  94  N.  W.  Rep.  50. 

As  to  limitation  of  indebtedness  of  municipal 
corporations,  see  the  title  Municipal  Cokpoka- 
TioNs,  vol.  20,  p.  4 171. 

8.  FroTisions  as  to  Kode  Do  Not  AfEeet  Bate.  — 
Binkert  v.  Jansen,  94  111.  283 ;  Cicero  v.  Mc- 
Carthy, 172  111.  279;  Maloy  V.  Marietta,  11 
Ohio  St.  636 ;  Wisconsin  Cent  R.  Co.  v.  Taylor 
County,  52  Wis.  37. 

4.  Bslf-exaentinff  Umlutlons  ~  Arkansas.— 
Graham  v.  Parham,  32  Ark.  676. 

Colorado.  —  People  v.  Scott,  9  Colo.  423. 
Louisiana.  —  Laycock  v.  Baton  Rouge,  36  La. 
Ann.  328. 

Missouri.  —  St,  Joseph  Board  of  Public 
Schools  V.  Patten,  62  Mo,  444 ;  State  v.  Holla* 
day.  66  Mo.  385 ;  State  v.  St.  Louis,  etc,  R.  Co., 
7<  Mo,  163, 

North  Carolina.  —  See  Russell  v.  Ayer,  130 
N.  Car.  180. 

Utah.  —  Judge  v.  Spencer,  15  Utah  24a. 

Aa  to  self-executing  in  general,  see  tiie  title 
Constitutional  Law,  vol,  6,  p.  912. 

5.  Legislative  Action  Beqalred  —  Kantas,— 
Hinea  v.  Leavenworth,  3  Kan.  186. 

Missouri.  —  St.  Joseph  Board  of  Ptdilio 
Schools  V.  Patt«n,  62  Mo.  444. 
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restraiats  on  the  taxing  power,  the  judiciary  is  without  power  to  declare  a 
tax  illegal  for  noncompliance  with  the  constitutional  provision.^ 

cc.  To  What  Taxes  Liuitations  Apply.  —  Contractual  obligations  incurred  by  a 
state  or  municipality  while  the  restriction  is  in  force  are  controlled  thereby, 
ttie  restriction  being  deemed  to  have  entered  into  the  formation  of  the 
contract.* 

The  ObligAtioa  of  Pn-ezlitlikB  Oontnoti  cannot  be  impaired  by  any  limitation  on 
the  rate  of  taxation,  and  taxes  for  the  payment  of  debts  contracted  prior  to 
the  adoption  of  the  restriction  may  be  laid  without  regard  to  the  constitutional 
limitation.' 

d<t  Effect  of  Taxation  in  Excess  of  Limit.  —  A  tax  in  excess  of  the  prescribed, 
limit  except  for  the  purpose  of  meeting  pre-existing  contracts  is  void.* 

'Biam  Far  XxeenlTe  Tax  Void.  —  A  tax  in  excess  of  the  prescribed  limit  is  void 
only  as  to  the  excess,  provided  such  excess  can  be  legally  separated  from  the 
valid  portion  of  the  tax ;  *  but  where  the  illegality  permeates  the  whole  tax,  so 


Nfw  York,  —  Rome  Bank  v.  Rome,  i8  N.  Y. 
38;  TiSt  V.  Buffalo,  8a  N.  Y.  304. 

Ohio,  —  Hill  V.  Higdon,  5  Ohio  St.  348,  67 
Am.  Dee.  a&g. 

Virginia.  —  Virginia,  etc.,  R.  Co.  v.  Waabing- 
ton  County,  30  Gratt.  (Va.)  471. 

t^wcotMin.  ~  Weeks  v.  Milwaukee.  10  Wit. 
343;  Lumsden  v.  Cross,  10  Wis.  383. 

1.  Oonrto  Oanaot  Interfere  —  California.  — 
Nougues  V.  Douglass,  7  Cal.  65. 

Kansas.  —  Hines  v.  Leavenworth,  3  Kan.  186. 

Michigan.  —  People  c.  Mahaney,  13  Mich.  481. 

Miatonri.  —  St.  Joseph  Board  of  Public 
Schools  V.  Patten,  63  Mo.  444. 

New  York.  —  Rome  Bank  v.  Rome,  18  N.  Y. 
38 ;  Qarke  v.  Rochester,  38  N.  Y.  605 ;  Tifft  v. 
Buffalo.  82  N.  Y.  305. 

Ohio.  —  Hill  V.  Higdon,  5  Ohio  St.  348,  67 
Am.  Dec.  289 ;  Northern  Indiana  R.  Co.  v.  Con- 
nelly, to  Ohio  St.  159;  Maloy  v.  Marietta,  11 
Ohio  St.  636;  Gest  v.  Cincinnati,  36  Ohio  St. 

Wiseonsin.  —  Weeks  v.  Milwaukee,  10  Wis. 
a4»;  Lumsden  v.  Cross,  10  Wis.  283. 

iaAoIeBtGompUaaMli^L^[islatiire. —  See  Tifft 
V.  Buffalo,  82  K.  Y.  204;  Townsend  v.  New 
York.  16  Hun  (N.  Y.)  362. 

0,  Applies  to  Snbseqaent  Ctm'Ou/ta-^  United 
States,  —  Louisiana  v,  Pilsbury,  105  U.  S.  278. 
And  see  Stewart  v.  Jeffprson  Police  Jury,  116 
U.  S.  13s. 

Lomsiana,- — Shields  v.  Pipes,  31  La.  Ana. 
76s. 

Missouri.  —  State  v.  Sbortndge,  56  Mo.  126. 
Nebrcska.  —  Chase  County  V,  Chicago,  etc.,  R. 
Co.,  58  Neb.  274. 

North  Carolina.  —  Street  v.  Craven  County, 

70  N.  Car.  644 ;  Mauney  v.  Montgomery  County, 

71  N.  Car.  486;  Clifton  v.  Wynne,  80  N.  Car. 
MS. 

iVisconsin.  — ■  State  v.  Tomahawk,  96  Wis.  73. 

Pnrtr  to  Tax  Oo-extentlTe  with  Power  to  Incur 
Debt.  —  Nougues  v,  Douglass,  7  Cal.  65  ;  Al- 
corn V,  Hamer,  38  Miss.  652;  Com.  v.  Allegheny 
County,  37  Pa.  St.  277 ;  Cora.  v.  Perkins,  43 
Pa.  St.  400.  And  see  Louisville  v.  Murphy,  86 
Ky.  53;  State  V.  Milwaukee,  25  Wis.  122. 

ttitj  Freramed  to  Know  Limitatton.  —  Wallace 
p.  San  Jose,  39  Cal.  t8i. 

S.  Beitrletiott  Bom  Vat  Apply  to  Bzlitlnff  Qtt- 
tnuti—^rjfcaiuaf.  — Vance  v,  Uttle  Sock,  30 
Ark.  435. 
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Illinois,  —  Chiniquy  v.  People,  78  III.  570 ; 
Pope  County  v.  Sloan,  92  111.  177. 

lotva.  —  Clark  v,  Davenport,  14  Iowa  494. 

Louisiana.  —  State  v.  New  Orleans,  29  La. 
Ann.  863 ;  State  v.  New  Orleans,  33  La.  Ann. 
709 ;  Saloy  v.  New  Orleans,  33  La.  Ann.  79. 

Missouri,  —  State  v.  Hannibal,  etc.,  R.  Co., 
lot  Mo.  120. 

North  Carolina.  —  Pegram  v,  Cleveland 
County,  64  N.  Car.  557;  Haughton  v.  Jones 
County,  70  N.  Car.  466 ;  Brothers  v.  Curri- 
tuck County,  70  N.  Car.  726 ;  Street  v.  Craven 
County,  70  N.  Car.  644;  Mauney  v.  Montgomery 
County,  71  N.  Car.  486;  Trull  v,  Madison 
County,  73  N.  Cwt.  388;  French  v.  New  Han- 
over County,  74  N.  Car.  693 ;  Qifton  v,  Wynne, 
80  N.  Car.  145. 

And  see  infra,  this  title.  Municipal  Taxation. 

For  the  Purpose  of  Paying  0£F  Bonds,  taxation 
is  governed  by  the  constitutional  restrictions  in 
force  at  the  time  of  the  vote  of  the  people  to 
issue  such  bonds,  and  not  at  the  date  of  their 
issuance.   Chiniquy  v.  People,  78  111.  570. 

A  Tndgment  Bued  on  a  Tort  is  not  a  contract 
within  the  meaning  of  this  rule.  State  v.  New 
Orleans,  32  La.  Ann.  709;  Saloy  v.  New  Or- 
leans, 33  La.  Ann.  79. 

4,  Tax  in  Exoass  of  Limit  Void  —  Arkansas.  — 
Vance  v.  Little  Rock,  30  Ark.  435. 

California.  —  Nougues  v.  Douglass.  7  Cal.  65. 

Florida. —  Holland  V.  State,  15  Fla.  455. 

Illinois.  —  Springfield  v.  Edwards,  84  IlL 
626. 

Nebraska.  —  Chase  Coun^  v.  Chicago,  etc.,  R. 
Co..  58  Neb.  374. 
New  York.  —  People  v.  Kings  County,  51  N. 

Y.  5S6. 

North  Carolina.  —  Mauney  v.  Montgomery 
County,  71  N.  Car.  486 ;  Trull  v.  Madiaon 
County.  73  N.  Car.  388. 

An  Iqjnnetfon  b  thePnparBeaady  to  prevent 
the  collection  of  a  tax  levied  in  excess  of  the 
legal  limit.  Overall  v.  Rucnti,  67  Mo.  303; 
Blnck  V.  McGonigle.  103  Mo.  19a:  Tmll  v. 
Madison  County,  72  N.  Car.  388;  Cleveland  v. 
HpisIpv.        Ohio  St.  670. 

A.  Void  as  to  Excess  Only  Where  Separable  — 
Alabama.  —  Elyton  Land  0>.  v.  Birmingham,  89 
Ala.  477;  Francis  v.  Southern  R.  Co.,  134  Ala. 
544- 

Arkansas.  —  Graham  v.  Parham,  3a  Ark.  476, 
Colorado.  —  People  v.  Scott.  9  Colo.  ^aa. 
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that  such  separation  cannot  be  made,  the  entire  tax  must  fail.* 

8.  Bflstriction  by  Treaty.  —  The  Constitution 'of  the  United  States  provides 
that  ali  treaties  made  or  which  shall  be  made  under  the  authority  of  the 
United  States  shall  be  the  supreme  law  of  the  land,  and  the  judges  in  every 
state  shall  be  bound  thereby,  anything  in  the  constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding.*  Therefore,  the  imposition  of  taxes 
by  a  state  law  which  is  repugnant  to  the  stipulations  of  any  treaty  made 
under  the  authority  of  the  United  States  is  void.'  Tlie  Federal  Constitution 
makes  no  distinction,  however,  between  treaties  made  under  authority  of  the 
United  Stated  and  the  statutes  enacted  by  Congress,  but  both  are  declared  to 
be  the  supreme  law  of  the  land.  Therefore,  the  power  of  Congress  to  impose 
taxes  is  not  restricted  by  any  existing  treaty,  though  a  subsequent  treaty,  as 
the  latest  expression  of  the  law-mfdcing  power,  may  operate  to  repeal  a 
previous  tax  law.* 

4.  Exercise  of  Power  —  a.  Legislative  Function.  —  The  power  to  tax  is 
essentially  legislative  in  its  nature,*  and  it  is  vested  in  the  legislature  of  every 
state  by  a  general  grant  of  legislative  power,  whether  specifically  enumerated 


Illinois.  —  Baltimore,  etc,  R.  Co.  v.  People, 
aoo  111.  541. 

MastackuswIlM.  —  Ubtqr  v.  Bnmham,  15  Mau. 
144- 

Jf iff oun. State  v.  St.  Lonis,  etc.,  R.  Co., 
74  Mo.  163;  Brookfield  v.  Tooey,  141  Mo.  619; 
State  V.  Stephens,  146  Ho.  66a,  69  Am.  St  Rep. 
6j5. 

Nebraska.  —  State  v.  Gosper  County,  14  Neb. 
at;  Chicago,  etc.,  R.  Co.  v.  Nemaha  County, 
50  Neb.  39.3 ;  Grand  Island,  etc.,  R.  Co.  v. 
Dawes  County,  62  Neb.  44 ;  Dakota  County  v. 
Chicago,  etc.,  R.  Co.,  63  Neb.  405 ;  Union  Pac. 
R.  Co.  V.  Howard  County.  (Neb.  190a)  ga  N. 
W.  Rep.  579. 

North  Carolina.  —  Trull  v.  Madison  Cotinty, 
ya  N.  Car.  3S8 ;  Oifton  v.  Wynne.  80  N.  Car. 
149;  County  Board  of  Education  v.  Carritucic 
County,  107  N.  Car.  no. 

Ohio.  —  Kemper  v.  McClelland,  19  Ohio  308; 
Cleveland  v.  Heisley,  41  Ohio  St.  670, 

Pennsylvania.  —  Moore  v.  Alleghany  City,  18 
Pa.  St.  55- 

Texas.  —  Bx  p.  Schmidt,  a  Tex.  App.  196. 

1.  WbslaTuEVeidi — Yotm&  v,  Henderson,  76 
N.  Car.  4S0 ;  Russell  v.  Ayer,  lao  N.  Car.  180. 

I.  Const,  of  U.  S..  art.  6,  S  3.  And  see  gen- 
erally the  title  Tsraties. 

S.  Treaties  as  Jtestrlcting  State  Power  of  Taza- 
tlan. —  Cherokee  Tobacco  Case,  11  Wall.  (U.  S.) 
616;  People  V.  Naglee,  i  Cal.  233,  52  Am.  Dec. 
31Z;  Fellows  V.  Denniston,  23  N.  Y.  420. 

4.  Federal  Power  of  Taxation  Hot  Restrioted  by 
TiMtlM.  —  Ropea  v.  Clinch.  S  Blatchf.  (U. 
S.)  304;  Taylor  v.  Morton,  a  Curt.  (U.  S.)  454. 
aMrmed  2  Black  (U.  S.)  481 :  Cherokee  Tobacco 
Case,  II  Wall.  (U.  S.)  616,  aMrming  i  Dill. 
(U.  S.)  264;  Edye  v.  Robertson,  112  U.  S.  580; 
Whitney  v.  Robertson,  124  U.  S.  190.  And  see 
generally  the  title  Treaties. 

8.  Tazatloii  EzeliiiiTely  a  LeglslatlTe  Power  — 
United  States.  —  M'Culloch  v.  Maryland,  4 
Wheat  (U.  5.)  419;  Savings  Soc.  v.  Colte,  6 
Wall.  (U.  S.)  606;  Heine  v.  Levee  Com'rs,  19 
Wall.  rU.  S.)  655:  State  Railroad  Tax  Cases, 
9a  U.  S.  615;  U.  S.  V.  New  Orleans,  98  U.  S. 
381  ;  Meriwether  v.  Garrett.  102  U.  S.  472 ;  Wolff 
V.  New  Orleans,  103  U.  S,  358 ;  New  Orleans 
Waterworks  Co.  v.  Louisiana  Sugar  Refining 


Co.,  125  U.  S.  18;  U.  S.  V.  New  Orleans,  a 
Woods  {U.  S.)  230. 

Alabama.  —  Perry  County  v.  Selma,  etc.,  R. 
Co.,  58  Ala.  546- 

Catifomia.  —  People  v.  Coleman,  4  Cal.  46. 
60  Am.  Dec  581 ;  People  v.  Seymour,  16  CaL 
33*,  76  Am.  Dee.  521 ;  Houghton  v.  Austin, 
47  Cal.  646 ;  San  Jose  v.  San  Jose,  etc.,  R.  Co., 
53  Cal.  475. 

Illinois.  —  Sawyer  v,  Alton,  4  111.  130;  Peo- 
ple V.  Worthington,  21  III.  174,  74  Am.  Dec 
86;  People  v.  Salomon,  51  III.  37;  McVeagh  v. 
Chicago,  49  111.  318;  Porter  v.  Rockford,  etc, 
R.  Co.,  76  111.  561  ;  Eurigh  v.  People,  79  111. 
ai4;  People  v.  Morgan,  90  III.  558. 

Iowa.  —  Hanson  v.  Vernon,  27  Iowa  46,  i 
Am.  Rep.  215;  Stewart  v.  Polk  County,  30  Iowa 
9,  I  Am.  Rep.  238;  Davenport  V.  Chicago,  etc., 
R.  Co.,  38  Iowa  643 ;  State  v.  Des  Moines,  103 
Iowa  76,  64  Am.  St.  Rep.  157. 

Kansas.  —  Auditor  v.  Atchison,  etc.,  R.  Co., 
6  Kan,  500,  7  Am.  Rep.  575. 

Kentucky.  —  Lexington  v.  McQuillan,  9  Dana 
(Ky.)  5>3.  35  Am.  Dec.  159. 

Maryland.  —  Baltimore  v.  State,  15  Md.  376, 
74  Am.  Dec.  572. 

Michigan.  —  Warren  v.  Grand  Haven,  30 
Mich.  24 ;  Youngblood  V.  Sexton,  32  Mich.  406, 
20  Am.  Rep.  6S4. 

Minnesota.  —  Sanborn  v.  Rice  Connty,  9 
Minn.  273. 

Missouri.  —  Glasgow  v.  Rowse.  43  Mo.  479 ; 
St.  Louis  V.  Laugblin,  49  Mo.  559 ;  American 
Union  Express  Co.  v.  St  Joseph,  66  Mo.  675, 
27  Am.  Rep.  382. 

Nebraska.  —  Turner  v.  Althaus,  6  Neb.  54. 

Nevada.  —  Gibson  v.  Mason,  5  Nev.  283 ; 
State  V.  Central  Pac.  R.  Co.,  21  Nev.  260. 

Nev)  Jersey.  —  Monday  v.  Assessors,  43  N.  J. 
L.  338. 

New  yor*.  —  People  V.  Brooklyn,  4  N.  Y. 
419.  SS  Am.  Dec.  266;  People  v.  Flagg,  46  N. 
Y.  401;  Gordon  v.  Comes,  47  N.  Y.  608;  Astor 
V.  New  York.  37  N.  Y.  Super.  Ct.  560 ;  Matter 
of  Curren,  (Supm.  Ct.  Spec.  T.)  25  Misc.  (N. 
Y.)  432,  affirmed  38  N.  Y.  App.  Div.  82. 

Ohio.  —  Scovill  r.  Cleveland,  i  Ohio  St.  126; 
Cass  Tp.  V.  Dillon,  16  Ohio  St.  38;  State  v.  Har- 
ris, 17  Ohio  St  608 ;  State  v.  Wilkesville  Tp.,  20 
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in  the  constitution  among  the  powers  to  be  exercised  by  the  legislature  of 
not.*  According  to  this  principle,  it  is  exclusively  within  the  province  of  the 
legislature  to  determine  all  questions  of  time,  occasion,  and  extent  in  regard 
to  the  imposition  of  taxes,'  and  also  the  subjects  on  which  the  power  of 
taxation  may  be  exercised.*   In  the  absence  of  constitutional  limitations  and 


Ohio  St.  288;  State  v.  Richland  Tp.,  30  Ohio 
St.  362;  Lima  v.  McBride,  34  Ohio  St  338; 
State  V.  Franklin  County,  35  Ohio  St  458; 
Board  of  Education  r.  McLandsborough,  36 
.Ohio  St.  327,  38  Am.  Rep.  582. 

Pennsylvania.  —  Kirby  v.  Shaw,  19  Pa.  St 
258 ;  Sharpless  v,  Philadelphia,  ai  Pa.  St  147, 
59  Am.  Dec.  759;  Philadelphia  v.  Tryon,  35 
Fa.  St  401. 

Simth  Carolina.  —  Morton  v.  Comptroller 
Gen.,  4  S.  Car.  430;  State  v.  Hagood,  13  S. 
Car.  46. 

Tennessee.  —  Ltwhrman  v.  Taxing  Dist.,  2 
Lea  (Tenn.)  443 ;  Waterhouse  v.  Cleveland 
Public  Schools,  9  Baxt.  (Tenn.)  398;  Hope  v. 
Deaderick,  8  Humph.  (Tenn.)  i,  47  Am.  Dec. 
597;  Taylor  v.  Chandler,  9  Heiak.  (Tenn.) 
349>  >4  Am.  Rep.  308;  ReeUoot  Lake  Levee 
Dist.  V,  DawBon,  97  Tenn.  151. 

Wtsi  Virginia.  —  Wells  v.  Board  of  Educa- 
tion, 20  W.  Va.  IS7, 

Territory  Attadiod  to  a  Consty  for  Jodioial  Fnr- 
poaea  is  not  by  reason  of  that  fact  within  the 
taxing  power  of  the  county.  Foster  v.  Pryor, 
189  U.  S.  3^5 ;  Yellowstone  County  v.  Northern 
Pac  R.  Co.,  10  MoQt  4i4> 

In  a  DMpotism  the  power  of  taxation  is 
exercised  at  the  will  of  a  monarch,  but  in  a 
republic  it  must  be  in  accordance  with  the 
oi^anic  law.    Kirby  v.  Shaw,  19  Pa.  St.  360. 

1.  Grant  of  LegialatiTe  Power  Inolodet  Taza< 
tion. —  Glasgow  v.  Rowse,  43  Mo.  479;  Board 
of  Education  v.  State,  51  Ohio  St  531,  46  Am. 
St.  Rep.  588. 

The  provision  of  the  organic  act  of  Hawaii 
that  the  legislative  power 'shall  extend  to  "all 
rightful  subjects  of  legislation "  includes  full 
and  comprehensive  power  to  l^slate  in  the 
matter  of  taxation.  Peacock  v.  Pratt,  (C.  C. 
A.)  121  Fed.  Rep.  77a. 

2.  DfltarmiBatioaaatoTinie,OoeaaIou,andExtent 
—  United  States.  —  Martin  v.  Hunter,  i  Wheat 
(U.  S.)  326;  Lane  County  v.  Oregon,  7  WalL 
(U.  S.)  71 ;  Pacific  Ins.  Co.  v.  Soule,  7  Wall. 
(U.  S.)  433;  Ex  p.  McCardle,  7  Wall.  (U.  S.) 
514;  State  Tax  on  Railway  Gross  Receipts,  IS 
Wall.  (U.  S.)  284;  Foreign-held  Bonds  Case,  15 
Wall.  (U.  S.)  300;  Union  Pac.  R.  Co.  v.  Pen- 
iston,  18  Wall.  (U.  S.)  6;  Erie  R.  Co.  v.  Penn- 
^Ivania,  21  Wall.  (U.  S.)  492. 

California.  —  Ex  p.  Newman,  9  Ca\.  50a; 
People  V.  Burr,  13  Cal.  343 ;  People  v:  Seymour, 
t6  Cal.  33s,  76  Am.  Dec.  521. 

Georgia.  —  Lyon  v.  Morris,  i  $  Ga.  480 ; 
Loughbridge  v.  Harris,  43  Ga.  500 ;  Linton  V. 
Athens,  53  Ga.  588. 

Illinois.  —  Shaw  v.  Dennis,  10  111.  418;  Bank 
of  Republic  v.  Hamilton  County,  21  III.  53 ; 
Cleghorn  v.  Postlewaite,  43  111.  428;  Darling  v. 
Gunn,  50  111.  424 ;  Porter  v.  Rockford,  etc.,  R. 
Co.,  76  111.  576. 

Indiana.  —  Wright  v.  Defrees,  8  Ind.  39S. 

Iowa.  —  Bankhead  v.  Brown,  35  Iowa  540. 

Kgntneky.  —  Lexington  v.  McQuillan,  9  Dana 


(Ky.)  513,  35  Am.  Dec  159;  Anderson  v.  May- 
field,  93  Ky.  330. 
Louitiana.  —  iitate  v.  Maxwell,  37  La.  Ann. 

733. 

Maryland.  —  Baltimore  v.  State,  15  Md.  376, 
74  Am.  Dec.  573, 

Massachusetts.  —  Com.  v.  People's  Five  Cento 
Sav.  Bank,  5  Alien  (Mass.)  438;  Lowell  v. 
Oliver.  8  Allen  (Mass.)  347;  Gushing  v.  New- 
buiyport,  10  Met.  (Mass.)  508;  Cobum  v.  Rich- 
ardson, 16  Mass.  313. 

Michigan.  —  Sears  v.  Oittrell,  5  Mich.  351; 
Robertson  v.  State  Land  Office  Com'r,  44  Midi. 
274;  Sheley  v.  Detroit  45  Mich.  431. 

Missouri.  —  Hamilton  v.  St  Louis  County  Ct, 
15  Mo.  5 ;  Sute  V.  St  Louis  County  Ct,  34  Mo. 
546;  Glasgow  V.  Rowse,  43  Mo.  489;  State  v. 
Hays,  49  Mo.  604;  Haniubal  v.  Marion  County, 
69  Mo.  571. 

Nebraska.  —  Bradshaw  v.  Omaha,  i  Neb.  16; 
Turner  c.  Althaus,  6  Neb.  54. 

Nevada.  —  Gibson  v.  Mason,  5  Nev.  383 ;  Ex 
p.  Spinney,  10  Nev.  333;  State  v.  Central  Pac 
R.  Co.,  31  Nev.  260. 

New  Hampshire.  — Omeori  R.  Co.  v.  Greely, 
17  N.  H.  47- 

New  York.  —  Guilford  v.  Chenango  Cotinty, 
13  N.  Y.  143;  People  v.  Draper.  15  N.  Y.  545; 
Matter  of  Townsend,  39  N.  Y.  174;  (}enet  V. 
Brooklyn,  99  N.  Y.  296;  Matter  of  McPherson. 
104  N.  Y.  306,  58  Am.  Rep.  503;  De  Camp  v. 
Eveland,  19  Barb.  (N.  Y.)  81 ;  Qarke  v.  Roch- 
ester, 34  Barb.  (N.  Y.)  446;  Astor  p.  New 
York,  37  N.  Y.  Super.  Ct  560. 

North  Carolina.  —  Cowles  v.  Biittain,  a 
Hawks  (9  N.  Car.)  304. 

Ohio.  —  Hill  V.  Higdon,  5  Ohio  St  348,  67 
Am.  Dec.  289 ;  Northern  Indiana  R.  Co.  v.  Con- 
nelly, 10  Ohio  St  165 ;  Western  Union  Tel.  Co. 
V,  Mayer,  28  Ohio  St  521. 

Oregon.  —  King  v.  Portland,  2  Oregon  154. 

Pennsylvania.  —  Henry  v.  Horstick,  9  Watts 
(Pa.)  413;  McGregor  v.  Montgomery,  4  Pa.  St. 
337 ;  Kirby  v.  Shaw,  19  Pa.  St.  361 ;  Philadel- 
phia V.  Field,  58  Pa.  St  320 ;  Durach's  Appeal, 
63  Pa.  St  491- 

South  Carolina.  —  State  v.  Allen,  2  McCord 
L.  (S.  Car.)  ss- 

Vermont.  —  In  re  Powers,  25  Vt  265. 

Virginia.  —  Goddin  v.  Crump,  8  Leig^  (Va.) 
154. 

IVest  Virginia  Lusher  v.  Scites.  4  W.  Va. 

II. 

Wisconsin.  —  PItuner  v.  Marathon  Cotmty, 
46  Wis.  164;  Wisconsin  Cent.  R.  Co.  v.  Taylor 
County,  52  Wis.  37. 

The  reasonableness,  justice,  and  expediency 
of  an  act  arc  questions  for  legislative  determin- 
ation.  Ex  p.  Spinney,  10  Nev,  323. 

3.  DeterminatioD  m  to  Snl^sets  of  Taxation— 
United  Statts.  —  'LuiK  County  v.  Oregon.  7 
Wall.  (U.  S.)  71 :  St.  Louis  v.  Wggins  Ferrr 
Co.,  II  Wall.  (U.  S.)  439;  Union  Pae.  R.  Co. 
V.  Peniston,  18  Wall.  (U.  S.)  s;  North  Misaoari 
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restrictions,^  the  power  of  the  legislature  is  plenary  and  absolute,  and  the  only 
security  against  its  abuse  is  to  be  found  in  the  integrity  and  sense  of  justice 
of  the  members  of  the  legislature  and  their  responsibility  to  the  people,* 

SueutlTe  and  KiniBtaxUi  officers  may  enforce  tax  laws,  but  they  do  not  possess 
and  may  not  exercise  the  power  of  taxation,  and  therefore  they  cannot  add 
to  or  vary  any  tax  lawfully  levied.* 

Jodicial  Fnnotiou  BetpMtiaK  Tazatioa.  —  The  exercise  of  the  taxing  power  is 
sometimes  committed  to  a  judicial  body,  but  the  action  of  such  body  in  that 
respect  is  ^fM^t-legislative  and  not  judicial.*  The  courts  cannot,  by  virtue 
of  their  judicial  power,  interfere  with  the  legislature  in  the  exercise  of  the 
taxing  power  so  long  as  no  constitutional  provisions  are  violated.'    Even  a 


R.  Co.  V.  Maguire,  jo  WaU.  (U.  S.)  46 :  Kiit- 
luid  V.  Hotchldss,  100  U.  S.  491. 

California,  —  Beats  v.  Amador  County,  35 
Cal.  634. 

Georgia.  —  Athens  v.  Long,  S4  Ga.  330 ;  War- 
ing f.  Savannah,  60  Ga.  97. 

Iowa.  —  Tallman  v.  Treasurer,  la  Iowa  sm 
Dubuque  v.  Chicago,  etc.,  R.  Co.,  47  Iowa  196. 

Kentucky.  —  Lexington  v.  McQtiiUan,  9  Dana 
(Ky.)  5i3>  35  Am.  Dec  159. 

Michigan.  —  Woodbridge  v.  Detroit,  8  Mich. 
374. 

Nebraska.  —  Turner  v.  Althans,  6  Neb.  54, 
New  York.  —  De  Camp  v.  Evciud,  19  Barb. 
(N.  Y.)  81. 

North  Carolina.  —  Fallen  v.  Wake  County,  66 
N.  Car.  361. 

Pennsylvama.  —  Extension  of  Hancock  St., 
18  Pa.  St.  30;  Sute  Bank  v.  Com.,  19  Pa.  St 
144. 

Vermont.  —  Catlin  v.  Hull,  21.  Vt.  161. 

Wisconsin.  —  Wisconsin  Cent.  R.  Co.  V, 
Taylor  County,  52  Wis.  37. 
.  Property  Temporarily  Within  the  State.  —  The 
right  of  a  state  to  tax  all  subjects  within  its 
jurisdiction  is  unquestionable;  and  this  right 
ioayr  in  the  discretion  of  the  l^slature,  be 
exercised  with  respect  to  property  coming  tem- 
porarily within  its  territory,  whether  for  trade, 
business,  or  convenience,  unless  such  exercise 
conflicts  with  some  constitutional  limitation. 
Hall  V.  American  Refrigerator  Transit  Co.,  34 
Colo.  2QI,  65  Am.  St.  Rep.  223.  See  also  Ames 
V.  People,  26  Colo.  83 ;  American  Refrigerator 
Transit  Co.  v.  Adams,  38  Colo.  119. 

1.  As  to  limitations  and  restrictions  by  con- 
stitutional provisions,  see  supra,  this  section. 
Constitutional  Restrictions. 

%,  Boeority  Against  Abnsa  of  Power  —  United 
States.  —  Nathan  v.  Louisiana,  8  How.  (U.  S.) 
82 ;  Providence  Bank  v.  Billings,  4  Pet.  (U.  S.) 
S6i  ;  M'Culloch  v.  Maryland,  4  Wheat.  (U. 
S.)  419;  Osborn  v.  U.  S.  Bank,  9  Wheat. 
(U.  S.)  738;  Meriwether  o.  Garrett,  loa  U.  S. 
47a;  Railroad  Tax  Cases,  13  Fed.  Rep.  726. 

Georgia.  —  Johnston  v.  Macon,  6a  Ga.  652. 

Illinois.  —  Shaw  v.  Dennis,  10  111.  418. 

Iowa.  —  Tallman  v.  Treasurer,  la  Iowa  531; 
Dubuque  v.  Chicago,  etc.,  R.  Co.,  47  Iowa 
aot. 

Missouri.  —  State  v.  Rainey,  74  Mo.  236. 

Nevada.  —  Bx  p.  Robinson,  12  Nev.  263,  28 
Am.  Rep.  794, 

New  KorA.  —  People  v.  Brooldyn,  4  N.  Y. 
4191  55  Am.  Dec.  266 ;  People  v.  Fl^.  46  N.  Y. 
401 ;  Aator  v.  New  York,  37  N.  Y.  Super.  Ct 
539* 


North  CaroHna.  —  Brodnax  v.  Groom,  64  N. 
Car.  244- 

Oregon.  —  King  v.  Portland,  a  Oregon  147. 
Pennsylvania. —  Felty  v.  Uhler,  10  Phila. 
(Pa.)  512,  30  Leg.  Int.  (Pa.)  330;  Sharpless  v. 
Philadelphia,  21  Pa.  St.  147,  59  Am.  Dec.  759; 
Wharton  v.  School  Directors,  42  Pa.  St.  358; 
Philadelphia  v.  Field,  58  Pa.  St.  3m. 

Wisconsin.  —  Knowlton  v.  Rock  Conoty,  9 
Wis.  410.  . 

The  power  will  not  be  presumed  to  have  been 
abused.  Kneedler  f.  Laoe,  45  Fa.  St,  238 ; 
Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  400 ; 
Cowles  V.  Brittain,  2  Hawks  (9  N.  Car.)  204. 

S.  Fonetton  of  Hlnistorial  Offloors. —  State  v. 
Bentley,  23  N.  J.  L,  532;  State  v.  Flavell,  24 
N.  J.  L.  370.  And  see  Bragg  v.  TuSts,  49  Ark. 
554. 

4.  Jodidal  Foaetloas  Retpeotlng  Taxation.  — 

Delaware  Railroad  Tax,  18  Wall.  (U.  S.)  206; 
Heine  v.  Levee  Com'rs,  19  WaU.  (U.  S.)  655 ; 
State  Railroad  Tax  Cases,  92  U.  S.  575 ;  St. 
Louis,  etc.,  R.  Co.  ».  State,  47  Ark.  333 ;  Bald- 
win V.  Shine,  84  Ky.  502;  Houseman  v.  Mont- 
gomery, 58  Mich.  364;  Reynolds  v.  Paterson, 
49  N.  J.  L.  380;  Philadelphia  Assoc.,  etc..  v. 
Wood,  39  Pa.  St.  73- 

In  Tennessee  the  power  to  make  tax  levies  is 
conferred  by  the  legislature  on  the  county 
courts.  Felton  v.  Hamilton  County,  38  C  C  A. 
432,  97  Fed.  Rep.  823. 

5.  OotiTti  Oannot  Interfere  with  Legislatnre 
Acting  Within  Gonstitntional  UndU  —  United 
States.— Cooper  v.  Telfair,  4  Dall.  (U.  S.)  14; 
5tate  Tax  on  Railway  Gross  Receipts,  15  Wall. 
(U.  S.)  284;  Delaware  Railroad  Tax,  18  Wall. 
(U.  S.)  206;  Kirtland  v.  Hotcbkiss,  100  U.  S. 
491;  Exchange  Bank  Tax  Cases,  21  Fed.  Rep. 
99- 

California.  —  Beals  v.  Amador  County,  35 
Cal.  624. 

Colorado.  —  People  v.  Lothrop,  3  Colo.  465 ; 
Price  V.  Kramer,  4  Colo.  546. 

Georgia.  • —  White  v.  State,  51  Ga.  254 ; 
Athens  r.  Long,  54  Ga.  330 ;  Dedter  v,  Mc- 
Gowan,  59  Ga.  806 ;  Burke  v.  Speer,  59  Ga.  353 ; 
Wright  V.  Southwestern  R.  Co.,  64  Ga.  790. 

Iowa.  —  Stewart  v.  Polk  County,  30  Iowa  9, 
I  Am.  Rep.  238. 

Massachusetts.  —  Norria  v.  Boston,  '4  Met. 
(Mass.)  282. 

Michigan.  —  Sears  v.  Cottrell,  5  Mich.  251; 
Upton  v.  Kennedy,  36  Mich.  215. 

Nebraska.  —  State  v.  Lancaster  County,  4 
Neb.  537>  19  Am.  Rep.  641 ;  Turner  v.  Althaus, 
6  Neb.  54;  Wheeler  v.  Plattsmouft,  7  Neb.  270; 
Plenler  v.  State,  11  Nd>.  547. 
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failure  on  the  part  of  the  legislature  to  perform  the  duty  imposed  on  it  by 
the  constitution  of  the  state  in  respect  to  taxation  ordinarily  lays  no  foun- 
dation for  judicial  correction,*  though  the  lev^  of  the  taxes  is  a  legal  duty, 
the  performance  of  which  may  be  enforced  by  judicial  action.' 

L^:ialatiire  Exceeding  Coutltntional  Limlu  of  Power.  —  The  courts  have  the  power 
in  particular  cases,  to  determine  whether  the  legislature  has  exceeded  the 
constitutional  limits  of  its  power  and  to  declare  a  tax  law  void  in  case  such 
limits  have  been  transgressed,'  and  when  a  tax  has  been  judicially  declared 
to  exceed  the  constitutional  limits,  no  subsequent  statute  can  nullify  such 
decision.^  But  a  tax  law  cannot  be  declared  void  merely  because  it  is 
opposed  to  the  spirit  of  the  constitution \^  the  conflict  with  the  constitution 
must  be  clear.* 


Ohio.  —  Maloy  v.  Marietta,  1 1  Ohio  St.  639 ; 
State  V.  McCann,  21  Ohio  St.  310. 

Oregon.  —  King  v.  Portland,  2  Oregon  147, 

PtHHsylvania.  —  Wharton  v.  School  Directors, 
4a  Pa.  St.  358 :  Maltby  v.  Reading,  etc.,  R.  Co., 
53  Pa.  St.  145  ;  Durach's  Appeal,  62  Pa.  St.  491. 

iVisconsin.  —  Mills  v.  Charleton,  29  Wis. 
400,  9  Am,  Rep.  578;  Philieo  v.  Hiles,  42  Wis. 
527;  Schettler  v.  Ft.  Howard,  43  Wis.  48;  Goff 
V.  Outagamie  County,  43  Wis.  55;  Plumer  v. 
Marathon  County,  46  Wis.  175. 

If  the  legislature  keeps  within  its  proper 
sphere  of  action,  and  does  not  impose  burdms 
under  the  name  of  taxation  which  are  not  tax- 
ation in  fact,  its  decisions  as  to  what  is  proper, 
just,  and  politic,  both  in  respect  to  the  subjects 
of  taxation  and  the  kind  and  amount  of  taxes, 
must  be  final  and  conclusive.  Turner  v.  Alt- 
haus,  6  Neb.  54;  Providence  Bank  v.  Billings, 
4  Pet.  (U.  S.)  561 ;  Shaw  v.  Dennis,  10  HI. 
418;  Wynehamer  v.  People,  13  K.  Y,  404. 

In  doubtful  cases  the  courts  should  not  inter- 
fere with  the  legislative  discretion,  and  in  all 
cases  the  legislative  determination  is  entitled  to 
great  respect.  Hanson  v.  Vernon,  27  Iowa  28, 
I  Am.  Rep.  215;  Board  of  Education  v.  State, 
51  Ohio  St.  531,  46  Am.  St.  Rep.  588;  Brod- 
liead  v.  Milwaukee,  19  Wis,  624,  88  Am.  Dec. 
7ti. 

The  Burden  of  Proof  is  on  him  who  assails  the 
action  of  the  legislature,  and  to  warrant  judicial 
interference  be  must  malce  out  a  dear  case  of 

violation  of  constitutional  provisions.  Brown  v. 
Denver,  3  Colo.  169. 

1.  Inaction  of  Legislature  Not  Oroasd  for 
Jndioial  Interference.  —  State  v.  Board  of  Reve- 
nue, 73  Ala.  6s ;  McLean  County  v.  Deposit 
Bank.  81  Ky.  254 ;  Turner  v.  Althaus,  6  Neb. 
54;  Hill  V.  Higdon,  5  Ohio  St.  348,  67  Am. 
Dec.  289;  Maloy  v.  Marietta,  11  Ohio  St.  636. 
And  see  Cannon  County  v.  Hoodenpyle,  7 
Humph.  (TentL)  147;  Munday  v.  Assessors,  43 
N.  J.  L.  338;  State  Railroad  Tax  Cases,  93  U. 
S.  S7S. 

3.  Exercise  of  Taxing  Power  ai  a  TMj  Enforce- 
able at  Lav.  -  See  infra,  this  title.  Levy.  See 
also  Mandamus,  vol.  19,  pp.  864,  892. 

S.  Leglalatnre  Exeeedlng  Constitntional  Umita 
of  Power  —  United  States.  —  Ketcbum  v.  Pa- 
cific R.  Co.,  4  Dill.  (U.  S.)  41 ;  Cummings  v. 
Merchants'  Nat.  Bank.  101  U.  S.  153. 

California.  —  People  v.  Eddy,  43  Cal.  331,  13 
Am,  Rep.  143, 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Ellis 
County,  19  Kan.  584. 

Kentucky,  —  Howell  v.  Bristol,  8  Bush  (Ky.) 
493. 


Maine. —  Perkins  v.  Milford,  59  Me.  315. 
Maryland.  —  Waters  v.  State,  i  Gill  (Hd.) 
30a. 

Massachiuetts.  —  Com.  v.  People's  Five  Cents 
Sav.  Bank,  5  Allen  (Mass.)  428;  Lowell  v. 
Oliver,  8  Allen  (Mass.)  247. 

New  York.  —  People  v.  Brooklyn,  4  N.  V. 
419,  55  Am.  Dec.  266;  Weismer  v.  Douglas,  64 
N.  Y.  91,  21  Am.  Rep.  586;  Bloomfield,  etc.. 
Gas  Light  Co.  v.  Richardson,  63  Barb.  (N.  Y.) 
437 ;  Matter  of  Straus,  44  N,  Y,  App.  Div.  428, 

North  Carolina.  —  Pullen  v.  Wake  County,  66 
N/Car.  361. 

Ohio. —  Board  of  Education  v.  State,  51  Ohio 
St.  531.  46  Am.  St.  Rep.  588. 

Pennsylvania.  —  Pennsylvania  Bank  v.  Com.. 
19  Pa.  St.  144;  Sharpless  v.  Philadelphia,  21 
Pa.  St.  147,  59  Am,  Dec,  759;  New  York,  etc., 
R,  Co.  V.  Sabin,  26  Pa.  St.  242 ;  Gault's  Appeal, 
33  Pa.  St.  94;  Wharton  v.  School  Directors,  42 
Pa.  St.  358 ;  Maltby  v.  Reading,  etc.,  R.  Co.,  52 
Pa.  St.  140 ;  Weber  v.  Reinhard,  73  Pa.  St.  370, 

13  Am.  Rep.  747. 

Tennessee.  —  Taylor  v.  Chandler,  9  Heisk. 
(Tenn.)  349,  24  Am.  Rep.  308. 

Virginia.  —  Ould  v.  Richmond.  23  Gratt. 
(Va.)  473,  14  Am.  Rep.  139. 

4.  See  the  title  Constitutional  Law,  vol.  6. 
p.  1041. 

6.  TioUtlea  of  ^rlt  of  Conititntion.  —  State  v. 
Traders'  Bank,  41  La.  Ann.  329;  Weber  v.  Rein- 
hard,  73  Pa.  St.  370,  13  Am.  Rep.  747;  Luehr- 
maa  v.  Taxing  Dist.,  2  Lea  (Tenn.)  440 ;  /»  re 
Powers,  25  Vt.  265.  But  aee  People  v.  Galla- 
gher, 4  Mich.  244. 

6.  Clear  Conflict  with  Coostltatlon  —  United 
States.  —  Cooper  v.  Telfair,  4  Dall.  (U.  S.)  14; 
Fletcher  v.  Peck,  6  Cranch  (U.  S.)  128;  Liv- 
ingston County  V.  Darlington,  loi  U.  S.  407- 

Arkansas.  —  Cairo,  etc.,  R.  Co.  *v.  Parks,  3a 
Ark.  131. 

Illinois.  —  Lane  v.  Doe,  4  111.  238,  36  Am, 
Dec.  543 ;  People  v,  Marshall,  6  111.  672 ;  Chi- 
cago, etc,  R.  Co.  V.  Smith,  63  III.  26S,  14  Am. 
Rep,  99 ;  Richards  v.  Raymond,  92  III.  612,  34 
Am.  Rep.  151. 

Kentucky.  —  Lexington  f.  McQuillan,  9  Dana 
(Ky.)  513,  35  Am,  Dec.  iS9. 

Maryland.  —  Baltimore  v.  State,  15  Md.  376, 
74  Am.  Dec.  572. 

Massachntelts.  —  Fisher  v.  McGirr,  i  Gray 
(Mass.)  I,  61  Am.  Dec.  381;  Adams  v.  Howe, 

14  Mass.  340,  7  Am.  Dec.  316. 

Michigan.  —  Sears  v.  Cottrell,  5  Mich.  251; 
Tyler  v.  People.  8  Mich.  333- 

Nebraska.  —  Turner  v.  Altbana,  6  Neb.  54 ; 
Pleuler  v.  State,  1 1  Neb.  547. 
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b.  Mode  of  Exercise.  —  The  mode  of  exercising  the  power  of  taxation 
is  vested  exclusively  in  the  legislature  sVibject  only  to  such  limitations  as  may 
be  imposed  by  constitutional  provisions,*  and  therefore  the  legislature  may 
at  any  time  change  the  mode  of  imposing  taxes,  and  may  change  the  mode 
of  collecting  taxes  already  Imposed.*  It  may  classify  property  for  the  pur- 
pose of  taxing  it/  and  it  may  create  a  new  system  of  taxation  so  as  to  bring 
m  property  of  a  new  character  theretofore  untaxed  with  some  other  property 
incidental  thereto  and  worthless  without  it.* 

Bstroapsotlve  LegiaUtlon.  —  As  a  general  rule  tax  laws  should  be  prospective  in 
their  operation,'  and  they  are  to  be  so  construed  whenever  it  is  possible  to 
do  so.*    But  retrospective  tax  laws  are  valid,  unless  legislation  of  that  char- 


Pennsylvania.  —  Felty  v.  Uhler,  lo  PhiU. 
(Pa.)  513,  30  Leg.  Int.  (Pa.)  330;  Wharton  v. 
School  EHrectora,  4J  Pa.  St.  358;  Dnrach'a  Ap- 
peal, 6.a  Pa.  St.  491 ;  Roup's  Case,  81  •  Pa.  St 
311 ;  Zimmerman  v.  Perldomen,  etc..  Turnpike 
Co.,  8i*  Pa.  St.  96. 

1.  Mode  ot  Ex«roiu  of  Taxing  Povtr —  United 
States.  —  New  York  v.  Tax  Com'rs,  2  Black 
(U.  S.)  620 ;  Lane  County  v.  Oregon,  7  Wall. 
(U.  S.)  71  ;  Pacific  Ins.  Co.  v.  Soule,  7  Wall. 
(U.  S.)  433 ;  St.  Louis  V.  Wiggins  Ferry  Co.,  ii 
Wall.  (U.  S.)  429;  Foreign-held  Bonds  Case. 
15  Wall.  (U.  S.)  300;  Union  Pac.  R.  Co.  v. 
Peniston,  18  Wall.  (U.  S.)  5;  Kirtland  v. 
Hotchkiss,  100  U.  S.  491 ;  Williams  v.  Albany, 
122  U.  S.  154. 

California.  —  People  v.  Eddy,  43  Cal.  331.  13 
Am.  Rep.  143. 

Dakota. —  Frost  v.  Flick,  1  Dak.  131. 

Georgia,  —  Athens  v.  Long,  54  Ga.  330 ;  War- 
ing V.  Savannah,  60  Ga.  97. 

Illinois.  —  Porter  v.  Rockford,  etc.,  R.  Co.,  76 
111.  561;  Eurigh  V.  People,  79  111.  314. 

Iowa.  —  Tallman  v.  Treasurer,  12  Iowa  531. 

Kentucky,  —  Lexington  v.  McQuillan,  9  Pana 
(Ky-)  5'3f  35  Am.  Dec.  159;  Louisville,  etc.,  R. 
Co.  V.  Com.,  10  Bush  (Ky.)  43. 

Louisiana.  —  Slack  v,  Ray,  26  La.  Ann.  675; 
Morrison  v,  Larlcin,  36  La.  Ann.  699. 

Massachusetts.  —  Oliver  v.  Washington  Mills, 
ti  Allen  (Mass.)  268. 

Michigan.  —  Robertson  v.  State  Land  OfiBce 
Com'r,  44  Mich.  274. 

Mississippi,  —  Williams  v,  Cammack,  27  Miss. 
209,  61  Am.  Dec.  508;  Vaughan  v.  Swayzie,  56 
Miss.  705. 

Nebraska.  —  Wheeler  v.  Plattsmouth,  7  Neb. 

Nevada.  —  State  v.  Consolidated  Virginia 
Min.  Co.,  16  Nev.  432 ;  Sute  v.  Central  Pac.  R. 
Co.,  21  Nev.  260. 

New  Jersey.  —  Public  School  Trustees  v. 
Trenton,  30  N.  J.  Eq.  667. 

New  York.  —  People  v.  Brooklyn,  4  N.  Y.  419, 
55  Am.  Dec.  266;  Oarke  v.  Rochester,  24  Barb. 
(N.  Y.)  446;  People  V.  New  York  Floating  Dry 
Dock  Co.,  (Supm.  Cl)  63  How.  Pr.  (N.  Y.) 
451. 

North  Carolina.  —  Cowles  v.  Brittain,  3 
Hawks  (9  N.  Car.)  204. 

Oregon.  —  King  v.  Portland,  2  Oregon  154. 

Tennessee.  —  Lipscomb  v.  Dean,  i  Lea 
(Tenn.)  550;  Luehnnan  v.  Taxing  Dist.,  2  Lea 
(Tenn.)  444. 

Wisconsin.  —  Warden  v.  Fond  du  Lac  County, 
14  Wis.  618. 

9.  Changs  of  Mode. —  Bank  of  Republic  v. 


Hamilton  County,  21  111.  53;  Hosmer  v.  People, 
96  III,  58;  Louisville,  etc,  R.  Co.  v.  Com.,  10 
Bush  (Ky.)  43 :  Detroit  v.  Detroit,  etc.,  Plank 
Road  Co.,  43  Mich.  140;  Weister  v.  Hade,  52 
Pa.  St.  479;  Bellos  v.  Weeks,  41  Vt.  590;  Mills 
V,  Charleton,  29  Wis.  400,  g  Am.  Rep.  578. 

8.  Olaiilfloation  of  Froputy  for  Taxation.  — 
The  legislature  has  the  power  to  classify  prop- 
erty as  personal  and  real  for  the  purpose  of 
taxation,  and  in  such  classification  it  is  not  con- 
trolled by  common-law  distinctions  between 
these  classes  of  property.  Missouri,  etc.,  R.  Co. 
V.  Miami  County,  (Kan.  1903)  73  Pac.  Rep.  103. 
See  generally  snpra,  this  section.  Constitutional 
Kestrietions  —  Restrictions  in  State  Constitu- 
tions —  Power  of  Legislature  to  Classify  Prop- 
erty. 

4.  BalgKtlng  New  Property  to  Taxation.  — 

People  V.  Tax  Com'rs,  174  N.  Y.  444,  reversing 
79  N.  Y.  App.  Div.  183.  This  case  holds  that 
the  home  rule  provision  of  the  constitution  of 
New  York,  that  "  all  city,  town,  and  village 
officers  whose  election  or  appointment  is  not 
provided  for  by  this  constitution  shall  be  elected 
by  the  electors  of  such  cities,  towns,  and  villages, 
or  of  some  division  thereof,  or  appointed  by  such 
authorities  thereof,  as  the  legislature  shall  desig- 
nate for  that  purpose,"  when  invoked  in  rela- 
tion to  taxatitm  should  be  considered  in  con- 
nection with  the  supreme  taxing  power  of  the 
legislature,  and  that  therefore  such  provision 
does  not  deprive  the  legislature  of  power  to  ap- 
point a  state  board  of  tax  commissioners  for  the 
purpose  of  general  taxation  of  all  special  fran- 
chises, and  declaring  such  franchises  to  be  real 
estate  and  "to  include  the  value  of  the  tangible 
property  *  *  *  situated  in,  upon,  under,  or 
above  any  street,  highway,  public  place,  or  pub- 
lic waters  in  connection  with  the  special  fran- 
chise." 

8.  Tax  Laws  Osserally  Prospective.  —  Clark 

V.  Hall,  19  Mich.  356 ;  Smith  v.  Humphrey,  20 
Mich.  398;  Auditor  Gen.  v.  Monroe  County,  36 
Mich.  70;  Com.  v.  Pennsylvania  Ins.  Co.,  13  Pa- 
St.  165;  Price  v.  Mott,  52  Pa.  St.  315- 

As  to  retrospective  laws  generally,  see  the 
title  Statutes,  vol.  26,  p.  6g2  et  seq. 

In  Locke  v.  New  Orleans,  4  Wall.  (U.  S.) 
172,  it  was  held  that  a  statute  which  simply 
authorized  the  imposition  of  a  tax  accrued  on  a 
previous  assessment  was  not  a  retrospective  tax. 

6.  FrospeGtlTfl  Constnution  Favored  —  United 
States.  —  Sturges  v.  Carter,  114  U.  S.  511. 

Alabama.  —  Boyce  v.  Holmes,  2  Ala.  54 ; 
Barnes  v.  Mobile,  19  Ala.  707;  New  England 
Mortg.  Security  Co.  v.  Board  of  Revenue,  81 
Ala.  I  to. 
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acter  is  prohibited  by  constitutional  provision,'  or  unless  the  effect  of  the 
particular  enactment  is  to  divest  rights  or  to  impair  contract  obligations.' 
Accordingly,  defects  in  a  law  authorizing  a  tax  may  be  remedied  by  amend- 
ment, so  as  to  validate  a  tax  levied  under  it ; '  and  so,  too,  dcKCtive  or 
irregular  proceedings  in  the  exercise  of  a  valid  authority  to  levy,  assess,  or 
collect  taxes,  and  even  the  lack  of  such  authotity,  may  be  cured  retrospectively 
by  an  act  of  the  legislature.* 

Btrlot  Conitrnetioa  itf  Tax  Iawi  —  The  general  rule  is  that  laws  imposing  taxes 
are  to  be  strictly  construed.'    But  a  law  open  to  more  than  one  construction 


California.  —  Oakland  v.  Whipple,  44  CaL 

303- 

Connecticut.  —  Thames  Ufg.  Co.  v,  I.athrop, 
7  Conn.  550. 

Illinois,  —  Marsh  v.  Chesnut,  14  111.  mj; 
Conway  v.  Cable,  37  111.  Sa,  87  Am.  Dec.  340; 

Peoples,  Thatcher,  95  111.  109;  People  v.  Pea- 
cock, 98  lU.  172. 

iSickigan. —  Gark  v.  Hall,  19  Mich.  356; 
Smith  V.  Humphrey,  20  Mich.  398 ;  Auditor 
Gen.  V.  Monroe  County,  36  Mich.  70;  Finn  v. 
Haynes,  37  Mich.  63;  Ftdler  v.  Grand  R^da, 
40  Mich.  396. 

Nns  Jersey.  —  Warren  R.  Cp.  v.  Bdviderc,  35 
N.  J.  L.  584 ;  State  v.  Newark,  40  N.  J.  L.  9> ; 
Citizens'  Gas  Light  Co.  v.  State,  44  N.  J.  L. 
648. 

New  York.  —  People  v.  Spring  Valley  Hy- 
draulic Gold  Co.,  92  N.  Y.  383 ;  People  v.  Al- 
bany Ins.  Co.,  9a  N.  Y.  458.  ' 

Pennsylvania.  —  Drexel  v.  Com.,  46  Pa.  St. 
31;  Philadelphia  v.  Philadelphia,  etc.,  Pasa.  R. 
Co.,  53  Pa-  St.  177;  Price  v.  Hott,  ja  Pa.  St 
315- 

KiVgimo.  —  Peters  v.  Auditor,  33  Gratt.  (Va.) 
368. 

It  Ib  a  Fundamental  Bole  for  the  construction 
of  statutes  that  they  will  be  considered  as  hav- 
ing a  prospective  operation  only  unless  a  legis- 
lative intention  to  the  contrary  is  expressed  or 
necessarily  implied.  See  the  title  Statutes, 
vol.  afi,  p.  693. 

Oonatitiitioiitl  Frovilloiu  are  subject  to  the 
same  rule.  New  Orleans  v.  Vergnole,  33  La. 
Ann.  35 ;  New  Orleans  v.  Meister,  33  Lju  Ann. 
646 ;  New  Orleans  v.  Eclipse  Tow-Boat  Co.,  33 
La.  Ann.  647,  39  Am.  Rep.  279. 

1.  VaUdi^  of  BetrospeotlTS  Laws  — United 
—  Locke  V.  New  Oiieana.  4  Wall.  (U. 
S.)  17a;  Exchange  Bank  Tax  Cases,  21  Fed. 
Rep.  99- 

California.  —  People  r.  Seymour,  16  Cal.  33a, 
76  Am.  Dec.  531 ;  San  Luis  Obispo  v.  Pettit,  87 
Cal.  499. 

Illinois.  —  Cowgill  V.  Long,  15  III.  aos;  Fair- 
field V.  People.  94  111.  244;  Hosmer  v.  People, 
96  lU.  58. 

Louisiana.  —  New  Oiieana  v. '  Day,  39  La. 
Ann.  41$;  New  Orleans  v.  Rhenish  We8Q>haliaa 
Lloyds,  31  La.  Ann.  7S1, 

Nebraska. -~  State  v.  Graham,  16  Neb.  74,  8 
Am.  &  Eng.  Corp.  Cas.  500. 

New  York.  —  Peo]»le  v.  Schoharie  County,  49 
Hun  (N.  Y.)  308;  People  v.  Spring  Valley 
Hydraulic  Gold  Co.,  02  N.  Y.  383. 

North  Carolina. —  Stztt  v.  Bell,  i  Phila.  L. 
(61  N.  Car.)  76. 

Pennsylvania.  —  Gault'a  Appeal,  33  Pa.  St. 
94;  Weister  v.  Hade,  sa  Pa.  St.  474. 


Tennessee.  —  State  v.  Memphis,  etc.,  R.  Co., 
14  Lea  (Tenn.)  56. 

Wisconsin.  —  Bagaall  v.  State,  25  Wis.  112. 

In  North  Carolina,  retroactive  taxes  by  towns 
ate  forbidden  hy  constitutional  provinons. 
Young  V.  Henderson,  76  N.  Car.  420. 

As  to  the  constitutional  prohibition  of  retro- 
spective lawa,  see  the  title  Constitutiokal 
Law,  vol.  6,  pp.  937-957. 

8.  People  V.  Moore,  i  Idaho  663 ;  Conway  v. 
Cable,  37  111.  83,  87  Am.  Dec.  240 ;  Hosmer  v. 
People,  95  111.  58;  Gault's  Appeal,  33  Pa.  St. 
94:  Weister  v.  Hade,  53  Pa.  St.  474;  Grim  v. 
Weissenberg  Sdiool  XHsL,  57  Pa.  St.  435,  98 
Am.  Dee.  337. 

As  to  the  effect  of  retrospective  laws  as  im- 
pairing the  oUigation  of  contracta,  see  the  title 

luPAIXHENT  OF  OBLIGATION  OF  CoHTRACTS,  Vol. 
15,  p.  1030. 

>.  DsfiBdi  Grured  Ij  Amsndment  of  Law.  — 
Cowgill  V.  Long,  15  lit.  302;  Boardman  v. 
Beckwith,  18  Iowa  293.  See  also  the  title  Cok- 
STITUTIONAL  Law,  voL  6,  p.  94$;  Statutzs, 
vol.  36,  p.  699. 

Under  ita  taxing  power,  which  is  plenary 
except  as  limited  by  the  constitution,  the  legis- 
lature may  revise  and  correct  its  enactments 
so  as  to  accomplish  what  it  may  be  presumed  it 
would  have  provided  for  had  the  results  of  its 
first  enactmenta  been  foreseen.  People  v.  Mol- 
loy,  35  N.  Y.  App.  Div.  136,  afSrmed  161  N.  Y. 

621. 

4.  Oariiqr  MMi  In  L&ry,  — As  to  power  of 

the  legislature  to  pass  retrospective  statutes 
curing  defecta  in  the  levy  of  taxes,  see  infra, 
this  title,  IX.  Assessment;  X.  Levy. 

5.  Tax  Laws  Strictly  Constmed  —  United 
States — U.  S.  v.  Watts,  i  Bond  (U.  S.)  383; 
U.  S.  V.  Wiggleaworth,  3  Stoiy  (U.  S.)  369: 
Powers  V.  Barney.  5  Blatcbf.  (U.  S.)  202. 

Alabama.  —  State  v.  Brewer,  64  Ala.  287. 

Colorado.  —  People  v.  Lothrop,  2  Cfdo.  467. 

Florida.  —  Moseley  v.  Tift,  4  Fla.  403. 

Indiana.  —  Williams  v.  State,  6  Blackf.  (Ind.) 
36;  Barnes  v.  Doe,  4  Ind.  133;  Smith  v. 
Waters,  25  Ind.  397. 

Maine.  —  Williamsburg  v.  Lord,  51  Me.  599. 

Massachusetts.  —  Sewadl  tr.  Jones,  9  Pick. 
(Mass.)  412. 

Mississippi.  —  Williams  V.  Cammack,  '27 
Miss.  209,  61  Am.  Dec.  508. 

New  Hampshire.  —  Cahoon  v.  Coe,  57  N.  H. 
557. 

New  York.  —  Queens  County  Water  Co.  v. 
Monroe,  83  N.  Y.  App.  Div.  105. 

Pennsylvania.  —  Boyd  v.  Hood,  57  Pa.  St.  98. 

South  Carolina.  —  State  v.  Hodg^,  14  Rich. 
L.  (S.  Car.)  256. 

Vermont.  —  Culver  v.  Hayden,  i  Vt  359- 
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will  be  given  that  construction  which  will  most  reasonably  tend  to  effectuate 
the  legislative  intent.' 

5.  Delegation  of  Power  —  a.  GENERAL  Rule.  —  The  general  rule  is  that 
since  the  legislative  power  has  by  the  constitution  been  committed  to  the 
legislature  as  a  distinct  department  of  government,  such  power  cannot  be 
delegated  by  the  legislature  to  any  other  department  of  the  government,  or 
to  any  citizen  or  citizens  in  either  a  private  or  official  capacity.*  It  is 
accordingly  held  that  the  power  of  taxation  cannot  be  delegated  to  the  judicial 
department,'  to  ministerial  or  administrative  officers,*  or  to  individuals  or 
private  corporations." 

Whftt  Ooiutitatet  DeI«gfttioiu  of  TuinK  Powar.  —  It  is  not  a  delegation  of  the  taxing 
power  where  the  legislature  commits  to  executive  or  administrative  officers 
the  merely  administrative  details  that  are  involved  in  the  exercise  of  the 
power  of  taxation.  Such  details  relate  only  to  the  execution  of  the  law  as 
distinguished  from  the  power  to  make  the  law.* 


See  also  tbe  title  Statutes,  vol.  26,  p.  530. 

Bot  Tax  Lawa  Are  Not  Penal,  and  therefore  are 
not  construed  with  the  same  degree  of  strict- 
ness as  penal  laws.  U.  S.  v.  Hodson,  10  Wall. 
(U.  S.)  395;  U.  S.  V.  Olney.  i  Abb.  (U.  S.) 
S75;  U.  S.  i>.  One  Hundred  Barrels  S|ririta,  a 
Abb.  (U.  S.)  30s;  U.  S.  V.  Twenty-five  Caaea 
Qotha,  Crabbe  (U.  S.)  356;  Cornwall  v.  Todd, 
38  Conn.  443. 

1,  taw  Open  to  Kore  tlian  One  OonitroetioB  — 
IJniied  Slates.  —  U.  S.  v.  Hodson,  10  Wall.  (U. 
S.)  395;  U.  S.  V.  Onley,  i  Abb.  (U.  S.)  275; 
Twenty-eight  Cases,  etc.,  a  Ben.  (U.  S.)  63; 
Kelly  V.  Herrall,  ao  Fed.  Rep.  364. 

Connecticut.  —  Hubbard  v.  Brainard,  3$ 
Conn,  563 ;  Comwall  v.  Todd,  38  COnn.  443> 

Georgia.  —  Savannah  v.  Hartridge,  8  Ga.  23. 

Kentucky.  —  Blevht  v.  Auditor,  2  T.  B.  Mon. 
(Ky.)  25 ;  Louisville  v.  Murphy,  86  Ky.  53. 

Louisiana.  —  Kew  Orleans  v.  Salamander  Ins. 
Co.,  25  La.  Ann.  650. 

Maine. —  Siatt  v.  Weaterb  Union  Tel.  Co^ 
73  Me.  518. 

Maryland.  —  Baltimore  v.  Hugbea,  i  Gill  k 
J.  (Md.)  480,  19  Am.  Dec.  243 ;  Green  v.  State, 
59  Md.  123,  43  Am.  Rep.  542. 

Massachusetts.  —  Codl  v.  Hamilton  M^.  Co., 
I  a  Allen  (Mass.)  302. 

Mississippi.  —  Hawkins  v.  CarroU  Consty, 
so  Miss.  735. 

Nen'  York.  —  Matter  of  Metropolitan  Gaa 
Light  Co.,  23  Hun  (N.  Y.)  327. 

Ohio.  —  Lima  v.  McBride,  34  Ohio  St.  338. 

Texas.  —  Biggins  v.  Rinker,  47  Tex.  393. 

9.  For  a  full  diacassion  of  the  rule  atated 
ill  the  text,  with  the  limitations  and  modifica- 
tions thereof,  see  the  title  Constitutional 
Law,  vol.  6,  p.  1021  et  seq. 

8.  TaxiBff  Power  Cannot  Be  Delegated  to  TadloUl 
Department. —  Meriwether  v.  Garrett,  103  U.  S. 
472;  Hardenburgh  v,  Kidd,  10  Cal.  402;  Mon- 
day V.  Assessors,  43  N.  J.  L.  338. 

4.  Hiniitarial  ani  AdmbdstratlTt  Offloan— 
Caltfomia.  —  Houghton  v.  Auatin,  47  Cal.  646; 
San  Francisco,  etc.,  R.  Co.  V.  State  Board  of 
Equalization,  60  Cal.  12. 

Indiana.  —  Lafi^ette,  etc.,  R.  Co.  v.  Geiger, 
34  Ind.  185. 

Iowa.  —  State  v.  Des  Moinea,  103  Iowa  76, 
64  Am.  St.  Rep.  157- 

Kentucky.  —  Hydes  v.  Joyea,  4  Bush  (Ky.) 
464,  96  Am.  Dec.  311;  Mercer  County  Ct  v. 


Kentucky  River  Nav.  Co.,  8  Bush  (Ky.)  300; 
Louisville  V.  Murphy,  86  Ky.  53. 
Maryland.  —  Maxwell  v.  State,  40  Md,  273. 
Miekigan.  —  Scofield  v.  Lanatng,  17  Mich. 
437- 

Hew  Jersey  SUte  v.  Sickles,  24  N,  J.  L, 

125 ;  Bemarda  Tp.  v.  Allen,  61  N.  J.  L.  239. 

New  Kor*.  — Trumbull  v.  White,  s  Hill  (N. 
Y,)  46 ;  Robinson  v.  Dodge.  18  Johns.  (N.  Y.) 
351 ;  People  v.  Kings  Coun^,  52  N.  Y.  556. 

Ohio.  —  Cincinnati,  etc,  R.  Co.  v.  Clinton 
County,  I  Ohio  St.  77. 

Pennsylvania.  —  Keieler  v.  Weatgate,  to  Pa. 
Dist.  240. 

A  Kansas  statute  which  provides  that  when 
real  estate  has  been  bid  in  by  the  county  at  a 
tax  sale  and  has  remained  unredeemed  and  tbe 
certificates  of  sale  untranaferred  for  three  or 
four  years  it  shall  be  the  duty  of  the  county 
attorney,  when  so  ordered  by  the  board  of  county 
commissioners,  to  institute  a  proceeding  for  ttie 
sale  of  such  real  estate  or  so  much  thereof  as 
tbe  commissioners  may  direct,  is  not  a  delega- 
tion of  the  taxing  power  to  the  board  of  com- 
missioners. It  merely  authorizes  sales  and 
gives  the  board  of  commisaionera  discretion  to 
determine  when  a  aale  ahould  be  made.  Baker 
V.  Atchison  County,  (Kan.  1903)  73  Pac.  Rep, 
70. 

6.  Indlvidnala  and  Private  CerporatiODB,  — 

Board  of  Directors  v.  Houston,  71  111.  318; 
Cypress  Pond  Draining  Co.  v.  Hooper,  2  Met. 

(Ky.)  350. 

A  law  taxing  foreign  corporations  doing 
business  in  the  state,  to  an  amount  equal  to 
that  imposed  by  the  "  existing  or  future  laws  " 
of  the  state  of  the  origin  of  such  corporations, 
does  not  delegate  to  such  state  any  legislative 
discretion.  The  law  is  merely  made  to  depend 
on  the  action  of  that  state.  People  v.  Fire 
Assoc.,  92  N.  Y.  3it,  44  Am.  Rep.  380. 

8.  Coaftrring  AdrnfadstratlT*  Fanotions  Hot 
Delegation  of  Power.  —  Field  t>,  CUrk,  143  U. 
S.  649 ;  Houghton  v.  Auatin,  47  Cal.  646 ;  State 
V.  Gadsden  County,  17  Fla.  4>8;  Warren  v. 
Grand  Haven,  30  Mich.  24;  Cincinnati,  etc., 
R,  Co.  V.  Ointon  County,  i  Ohio  St.  88 ;  Moers 
V.  Reading,  21  Pa.  St.  188;  Locke's  Appeal,  7a 
Pa.  St.  491,  13  Am.  Rep.  716.  And  ace  infra, 
this  title,  Assessment;  Levy. 

Some  of  the  earlier  cases  held  that  the  legis- 
lature cannot  delate  to  the  people  of  a  state 
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6,  PoLiTiCAi-  Divisions  or  State.  —  The  rule  that  the  power  to  tax 
cannot  be  delegated  relates  only  to  other  departments  of  government,  private 
corporations,  and  individuals  either  in  their  private  capacities  or  as  public 
officers.    Political  subdivisions  of  the  state,  such  as  cities,  counties,  and  towns, 

are  instrumentalities  for  the  convenient  administration  of  local  government, 
and  on  them  the  legislature  may,  subject  to  constitutional  restrictions  and 
limitations,  confer  the  power  to  tax  to  such  an  extent  as  the  necessities  of 
government  may  require;*  and  the  imposition  of  taxes  by  cities,  counties, 
or  towns  for  their  support  is  as  much  an  exercise  of  the  taxing  power  of  the 
state  as  a  tax  imposed  directly  by  the  state.' 


or  of  a  municipality  the  power  to  determine 
whether  or  not  a  law  shall  be  operative  either 
within  the  state  or  some  part  of  it.  See  Rice 
V.  Foster,  4  Harr,  (Del.)  479;  Barto  v.  Him- 
rod,  8  N,  Y.  483,  59  Am.  Dec.  506;  Parker  v. 
Com.,  6  Pa.  St.  507,  47  Am.  Dec.  480.  See 
Local  Option,  vol.  19,  p.  486. 

1.  Belmtioa  to  KonicipalitieB  —  Vniied 
States.  — GUttiin  v.  Sheboygan,  2  Black  (U.  S.) 
510 ;  U.  S.  V.  New  Orleans,  98  U.  S.  381 ;  Meri- 
wether V.  Garrett,  102  U.  S.  511. 

Alabama,  —  Battle  v.  Mobile,  9  Ala.  234 ; 
Osborne  v.  Mobile,  44  Ala.  493  ;  Farley  v.  Dowe, 

45  Ala.  324;  Mobile  v.  Dargan,  45  Ala.  310; 
Baldwin  v.  Montgomery,  53  Ala.  439. 

ArkanMs.  —  Washington  v.  State,  13  Ark. 
75  a. 

California.  —  People  v.  Kelsey,  34  Cal.  470 ; 
Houghton  V.  Austin,  47  Cal.  646. 

Colorado.  —  Palmer  v.  Way,  6  Colo,  106. 

Florida. —  Do^ert  v.  Walter,  15  Fla.  355. 

Georgia.  —  Wilkinson  v.  Cheatham,  43  Ga. 
358. 

JUinoia.  —  Sawyer  t>.  Alton,  4  111.  i2f  \  Fitch 
V.  Finckard,  s  III.  69;  Shaw  v.  Dennis,  10  III. 
405;  Hast  St.  Louis  v.  Wehrung,  46  III.  392: 
Binlcert  v.  Jansen,  94  111,  283. 

Indiana.  —  Lafayette,  etc.,  R.  Co.  v.  Geiger, 
34  Ind.  185 ;  Logansport  v.  Seybold,  59  Ind. 
325;  Robinson  v.  Schenck,  102  Ind.  307. 

Kentucky,  —  Cheaney  v.  Hooser,  9  B.  Mon. 
(Ky.)  330;  Talbot  v.  Dent,  9  B.  Mon.  (Ky.) 
536 ;  Justices  v.  Paris,  etc..  Turnpike  Co.,  1 1 
B.  Mon.  (Ky.)  150;  Slack  v,  Mayville.  etc., 
R.  Co.,  13  B.  Mon.  (Ky.)  i;  Kniper  v.  Louis- 
ville, 7  Bush  (Ky.)  599;  Paris  v.  Berry,  2  J.  J. 
Marsh.  (Ky.)  483;  Louisville  v.  Murphy,  86  Ky. 
53- 

Louisiana.  —  Slack  v.  Ray,  26  La.  Ann.  674 ; 
New  Orleans  v.  Kaufman,  29  La.  Ann.  283,  29 
Am.  Rep.  328. 

Maryland,  —  Burgess  v.  Pue,  2  Gill  (Md,) 
11;  Alexander  v.  Baltimore,  5  Gill  (Md.)  383, 

46  Am.  Dec.  630;  Baltimore  v.  State,  15  Md. 
376,  74  Am.  Dec  572;  Public  Schools  v.  Alle- 
gany County,  20  Md.  449  ;■  Watts  v.  Port  De- 
posit, 46  Md.  500. 

Massachusetts.  —  Norwich  v.  Hampshire 
County,  13  Pick.  (Mass.)  60. 

Michigan.  —  People  v.  Hurlbat,  24  Mich.  44, 
9  Am.  Rep.  I03< 

Mississippi,  —  Harrison  v.  Vicksburg,  3 
S*ned.  ft  M.  (Miss.)  585,  41  Am.  Dec.  633; 
Smith  V.  Aberdeen,  25  Miss.  458;  Daily  v. 
Swope,  47  Miss.  367;  Beck  v.  AUeo,  58  Miss. 
143. 

Missouri.  —  Wells  v.  Weston,  22  Mo.  384, 
66  Am.  Dec.  637;  State  v.  St.  Louis  County 


Ct,,  34  Mo.  546 ;  St.  Louis  v.  Laugblin,  49  Mo. 
559 ;  St.  Louis  V.  Manufacturers*  Sav,  Bank, 
49  Mo.  574;  State  v.  Lefiingwell,  54  Mo.  458. 
Nebraska.  —  Hamlin  v.   Meadville,  6  Neb. 

237. 

New  Hampshire.  —  State  v.  Noyes,  30  N.  H. 

a79. 

Neiv  York.  —  People  v.  Brookljrn,  4  N.  Y. 
419,  55  Am.  Dec.  266;  Townsend  v.  New  Yoflc, 
16  Hun  (N.  Y.)  362;  Terrel  v.  Wheeler,  49 
Hun  (N.  Y.)  262;  Thomas  v.  Lelaod,  24  Wend. 
(N.  Y.)  6s;  Vanderbilt  v.  Adams,  7  Cow.  (N. 
Y.)  349. 

North  Carolina.  —  Taylor  v.  Newbeme,  2 
Jones  Eq.  (55  N.  Car.)  141.  64  Am.  Dec.  566 ; 
Caldwell  v.  Burke  County,  4  Jones  Eq.  (57  N. 
Car.)  323 ;  Thompson  v.  Flojrd,  a  Jones  L. 
(47  N.  Car,)  313;  Wingate  v.  Sluder,  6  Jones 
U  (51  N.  Car.)  553. 

Ohio.  —  Cincinnati,  etc.,  R.  Co.  f.  Clinton 
County,  I  Ohio  St.  77;  Hill  v.  Higdon,  5  Ohio 
St,  243.  67  Am.  Dec.  289;  Ridenour  v.  Saflitt, 
I  Handy  (Ohio)  464. 

Pennsylvania.  —  Grim  v.  Weissenberg  School 
Dist.,  57  Pa.  St.  433.  98  Am.  Dec.  237;  Butler's 
Appeal,  73  Pa.  St.  448. 

South  Carolina.  —  Cruikshanks  V.  Charleston, 
J  McCord  L.  (S.  Car.)  360. 

Tennessee.  —  Newman  v.  Scott  County,  5 
Sneed  (Tenn.)  695 ;  Hope  v.  Deaderick,  8 
Humph.  (Tenn.)  i,  47  Am.  Dec.  597. 

Texas.  —  Kinney  v.  Zimpleman,  36  Tex.  554; 
Blessing  v.  Galveston,  4a  Tex.  642. 

Virginia.  —  (k>ddin  v.  Crump,  8  Leigh  (Va.) 
i3o;  Bull  V.  Read,  13  Gratt.  (Va.)  78;  Levy 
County  Case,  5  Call  (Va.)  139. 

West  Virginia.  —  Kuhn  v.  Board  of  Educa- 
tion, 4  W.  Va.  499 ;  Douglass  v.  Harrlsville,  9 
W.  Va.  162,  27  Am.  Rep.  548. 

See  also  the  title  Boroughs,  vol.  4,  p.  730. 
For  a  Fall  JHsonwion  of  the  subject  of  taxa- 
tion by  municipalities,  see  infra,  this  title. 
Municipal  Taxation. 

A  lerritoriftl  Legitktiire  may  delegate  the 
power  of  taxation  to  municipalities.  Bumes  r. 
Atchison,  2  Kan.  454. 

Csnnot  B«  Given  to  Fart  of  Knnidpality.  — 
In  Illinois  the  power  to  assess  and  collect  taxes 
for  corporate  purposes  cannot  be  given  to  or 
exercised  by  a  fractional  portion  of  a  muni- 
cipality. Madison  County  v.  People,  58  lU. 
456. 

Fowsr  Vested  in  Private  Corporation.— Although 
a  power  to  tax  vested  in  a  private  corporation 
i?  illegal  and  void,  when  it  is  transferred  to  a 
municipal  corporation  it  is  not  so.  Allen  town 
r.  Henry.  73  Pa-  St.  404- 
8.  United  Slates.  —  Gilman  v.  Sheboygan,  a 
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Bxtwt  ^  Deloffttion.  —  The  state  cannot  authorize  a  municipal  corporation  to 
lay  a  tax  which  the  state  could  not  itself  impose,'  and  an  unlimited  power 
to  lay  taxes  and  raise  money,  aside  from  and  beyond  what  may  be  necessary 
and  proper  for  legitimate  municipal  purposes,  cannot  be  conferred.'  Korean 
the  power  to  tax  be  delegated  for  any  except  local  or  corporate  purposes.' 

OoDitltatioiuI  LlmltetimB.  —  Constitutional  provisions  authorizing  corporate 
authorities  of  municipalities  to  lay  taxes  for  corporate  purposes  constitute  a 
limitation  on  the  power  of  the  legislature  to  grant  the  right  to  lay  taxes  to 
any  other  than  the  local  authorities  of  the  municipality  or  district  to  be 
taxed, ^  or  for  any  other  than  corporate  purposes.'  So  provisions  limiting  the 
rate  of  taxation  operate  as  a  limitation  on  the  legislative  power  to  authorize 
municipal  taxation.*  Constitutional  prohibitions  against  local  and  special 
tax  laws,  and  against  special  acts  conferring  corporate  powers,  preclude  the 
legislature  from  delegating  the  power  to  tax  by  special  or  local  enactment.' 

Grwtton  of  Folitioftl  DItUooi.  —  The  legislature  has  full  power,  unless  restricted 
by  the  constitution,  to  create  political  divisions  of  the  state  for  the  purpose  of 
taxation;  but  it  cannot  establish  a  taxing  district  within  an  existing  political 
corporation  or  division  of  the  state  in  which  to  impose  taxes  without  regard 
to  the  special  benefits,  unless  such  district  is  itself  made  a  political  division 
with  appropriate  powers  of  self-government.**    The  legislature  may,  however, 


Black  (U.  S.)  sio;  Chicago,  etc.,  R.  Co.  v. 
Otoe  County,  i6  Wall.  (U.  S.)  667. 

Illinois.  —  Will  County  v.  People,  110  111.  511. 

Mississippi.  —  Daily  v.  Swope,  47  Miu.  367; 
Beck  V.  Allen,  58  Miss.  143. 

New  Jersey.  —  Camden,  etc.,  R.  Co.  v,  Hille- 
gas,  18  N.  J.  L.  II. 

Wisconsin.  —  Knowlton  v.  Rock  County,  g 
Wis.  410;  Lumsden  v.  Cross,  10  Wis.  282, 

1.  Taxet  WUoh  State  Could  Not  Impoia.  —  Hay- 
wood V.  Savannah,  12  Ga.  404;  Illinois  Con- 
ference Female  College  v.  Cocper,  35  111.  148; 
Lexington  v.  McQuillan,  9  Di.na  (Ky.)  513,  35 
Am.  Dec.  isg;  O'Donnell  v.  Bailey,  24  Miss. 
386;  Stuyveaant  v.  New  York,  7  Cow.  (N.  Y.) 
588;  Nashville  v.  Thomas,  5  Coldw.  (Tenn.) 
600;  Memphis  v.  Hernando  Ins.  Co.,  6  Baxt. 
(Tenn.)  5*7;  Union  Bank  v.  State,  9  Yerg. 
(Tenn.)  490, 

But  this  does  not  mean  that  the  state  may 
not  permit  municipalities  to  tax  that  which  it 
does  not  tax.  The  rule  applies  to  the  power. 
See  Ex  p.  Montgomery,  64  Ala.  463;  Johnston 
v.  Macon,  62  Ga.  645.  See  also  infra,  this  title. 
Municipal  Taxation. 

2.  Feoeasltr  for  Xoniolpal  Porpooes.  —  Hooper 
V.  Emery,  14  Me,  375;  Foster  v.  Kenosha,  12 
Wis.  618;  Brodhead  v.  Milwaukee,  19  Wis.  624, 
88  Am.  Dec.  711. 

3.  Livingston  County  v.  Darlington,  loi  U. 
S.  407 ;  Foster  v.  Kenosha,  12  Wis.  618. 

4.  ConttitBtioiial  LimltatlOiu.  —  Elmwood  Tp. 
u.  Maicy,  92  U.  S.  389;  Livingston  County  v. 
Darlington,  loi  U.  S.  411;  People  v.  Chicago, 
51  III.  r?;  People  v.  Salomon,  51  111.  37;  Har- 
ward  V.  St.  Clair,  etc.,  Levee,  etc.,  Co.,  51  111. 
130;  Hessler  v.  Drainage  Com'rs,  53  lU.  105; 
Lovingston  v.  Wider,  53  111.  303 ;  Gage  v. 
Graham,  57  111.  144 ;  School  Trustees  v.  People, 
63  III.  299;  Board  of  Directors  v.  Houston.  71 
in.  318;  Updike  v.  Wright.  81  III.  49;  People  V. 
McAdams,  82  111.  356;  Cornell  v.  People,  107 
lU.  37>. 

0.  LiTingBton  Connty  v.  Darlington,  101  U. 
S.  411;  Johnson  V.  Campbell,  49  HL  3>7;  Har- 
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ward  V.  St.  Clair,  etc..  Levee,  etc.,  Co,  51  111. 
130;  Madison  County  v.  People,  58  111.  463; 
School  Trustees  v.  People,  63  III.  299;  People 
V.  Dupuyt,  71  111.  651. 

6.  BateofTaxaUon.  — State  v.  Van  Every.  75 
Mo.  S30 ;  Hebard  v.  Ashland  County,  55  Wis. 
145- 

Under  the  North  Carolina  constitution,  taxa- 
tion for  state  and  county  purposes,  combined 
for  the  current  and  necessary  expenses  of  the 
county  government  and  new  debts,  cannot  ex- 
ceed the  constitutional  limitation.  French  v. 
New  Hanover  County,  74  N.  Car.  693. 

The  New  York  constitutional  provision  pro- 
hibiting the  creation  of  debts  except  to  a  limited 
extent,  unless  the  laws  authorizing  them  are 
sidnnitted  to  the  people,  does  not  apply  to 
municipal  dd)ts.  People  v.  Flagg,  46  N.  Y. 
40t. 

7.  Hallo  V,  Helmer,  12  Neb.  87;  Hammer  V. 
State,  44  N-  J.  L.  667. 

Constitutional  provisions  autborizinK  the 
legislature  to  confer  the  power  to  tax  upon  cer- 
tain municipalities  do  not  prohibit  it  from 
conferring  the  same  power  upon  other  munici- 
palities. State  V.  Dodge  County,  8  Neb.  124, 
30  Am.  Rep.  819;  Darst  v.  Griffin,  31  Neb.  668. 

8.  Power  to  Create  Taxing  Sistiicts.  —  People 
V.  Salomon,  51  III.  37;  State  v.  Fuller,  39  N. 
J.  L.  576,  40  N.  J.  L.  615;  State  v.  Drainage, 
etc.,  Com'rs,  41  N.  J.  L.  154 ;  Yreeland  v.  Jersey 
City,  43  N.  J.  L.  135;  Morgan  v.  Comptroller, 
d4  N.  J.  L.  571  ;  Auryansen  v.  Hackensack  Imp- 
Commission,  45  N,  J.  L,  113;  Peck  V.  Raritan 
Tp.,  52  N.  J,  L.  319;  McLaughlin  v.  Newark, 
57  N.  J.  L.  298. 

In  Carter  v.  Wade,  59  N.  J.  L.  119,  it  was 
held  that  the  Act  of  April  4,  1873,  was  uncon- 
stitutional because  it  erected  a  part  of  a  town- 
ship into  a  taxing  district  for  the  improvement 
and  repair  of  public  roads  therein  without 
constituting  the  district  a  political  corporation 
or  division  of  the  state  and  without  endowing 
it  with  any  power  of  local  government. 

GonsCitatlOflia  ItartrirtloM.  —  Thus  the  con- 
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without  regard  to  the  special  benefits^  create  a  taxing  district  for  specified 
purposes  out  of  a  part  of  an  existing  political  district,  provided  such  part  is 
itself  made  a  political  district  with  powers  of  local  government.* 

Coottraotlon  of  sutute.  —  It  is  well  settled  that  statutes  delegating  the  power 
to  levy  taxes  are  to  be  strictly  construed.* 

Lof^latnre  Forbidden  to  ImpoM  Kuiotpftl  TaxoM.  —  The  constitutions  of  some  of 
the  states  forbid  the  legislature  to  impose  taxes  for  municipal  purposes. 
Under  such  provisions  the  only  power  of  the  legislature  is  to  authorize  the 
local  authorities  to  act,  or  to  provide  for  submitting  the  question  of  taxation 
to  the  people  of  the  locality.'  And  in  some  states  taxation  for  works  of 
internal  improvement  is  prohibited  and  local  interests  are  required  to  be  left 
in  the  hands  of  the  proper  local  officers.* 

6.  Waiver  or  Eel^qnishment.  —  It  is  well  settled  that  the  legislature  may 
waive  or  relinquish  the  power  to  tax  in  particular  instances,  unless  restricted 
in  that  respect  by  constitutional  provisions.*  Such  waiver  or  relinquishment 
may  be  accomplished  by  an  act  operating  as  a  contract.*  and  any  subsequent 
act  in  derogation  thereof  will  be  invalid  as  impairing  the  obl^ation  of  the 
contract.' 

Exprewlon  of  LegiaUtiTo  Intent.  —  There  can  be  no  relinquishment  of  the  taxing 
power  of  the  state  unless  the  intention  to  relinquish  is  declared  in  clear  and 


stitution  of  Tennessee,  authorizing  the  legisla- 
ture to  delegate  the  power  of  taxation  to 
counties  and  incorporated  towns,  is  held  im- 
pliedly to  exclude  delation  to  any  other 
agency,  and,  therefore,  a  levee  district  cannot 
be  endowed  with  power  to  levy  taxes.  Reel- 
foot  Lake  Levee  Dist  v.  Dawson,  97  Tenn. 
151. 

1.  Street  Lighting  Dist.  No.  One  V.  Drum- 
mond,  63  N.  J.  L.  493. 

2.  Strict  Cosstniotloa  of  Statntoi  Del«(ratlng 
Power  of  Taxation.  —  See  the  title  Statutes, 
vol.  26,  p.  667. 

3.  L^lslatnrt  TorUdden  to  Impose  Kwildpal 
Taxes  —  California.  —  People  v.  Martin,  60  Cal. 
153  ;  Fatjo  V.  Pfister,  117  Cal.  83. 

Illinois. —  Will  County  v.  People,  110  111. 
511- 

Kentucky.  —  South  Covington,  etc.,  St  R. 
Co.  V.  Bellevue,  los  Ky.  283;  Paducah  St  R. 
Co.  V.  McCracken  County,  105  Ky.  47a. 

Minnesota.  —  State  v.  District  Ct.,  33  Minn. 
235- 

Missouri.  —  State  v.  Ashbrook,  154  Mo.  37S, 
77  Am.  St  Rep.  765. 

[/(oh.  —  Kimball  v.  Graotsville  City,  19  Utah 
368. 

Wisconsin.  —  Hasbrouck  v.  Milwaukee,  13 
Wis.  37,  80  Am.  Dec.  718;  Mills  v.  Charleton, 
29  Wis.  400,  9  Am.  Rep.  578;  State  v.  Tappan, 
29  Wis.  664,  9  Am.  Rep.  63a. 

4.  Ryerson  v.  Utley,  16  Mich.  274;  People  v. 
State  Treasurer,  23  Mich.  499;  Hubbard  v. 
Springwells  Tp.  Board,  25  Mich.  153;  People 
V.  Detroit,  38  Mich.  228,  15  Am.  Rep.  203; 
People  V.  Detroit,  29  MidL  343;  Anderson  v. 
Hill.  54  Mich.  477. 

What  Are  Internal  Improvements.  —  McGehee 
V.  Mathis,  21  Ark.  40 ;  Dawson  County  v.  Mc- 
Namar.  10  Neb.  276. 

5.  As  to  the  power  in  general  of  the  legiala- 
ttire  to  exempt  property  from  taxation,  see  the 
title  Exemptions  (fkom  Taxation),  voL  la, 
p.  271  ft  seg. 

The  viMV«r  or  r«1in<)nUbinet}t  majr  he  in  the 


form  of  a  limitation  as  to  the  rate  of  taxation. 
Gordon  v.  Appeal  Tax  Ct,  3  How.  (U.  S.)  133: 
Piqua  Branch  of  Ohio  Bank  v.  Knopp.  16  How. 
(U.  S.)  369;  Dodge  V.  Woolsey,  18  How.  (U. 
S.)  331 ;  Mechanics',  etc.,  Bank  v.  Thomas,  18 
How.  (U.  S.)  384. 

6.  Aet  Operating  as  Contract  —  United  States. 
—  New  Jersey  v,  Wilson,  7  Cranch  (U.  S.) 
164;  Armstrong  f.  Athens  County,  16  Pet.  (U. 
S.)  281;  Jefferson  Branch  Bank  v.  Skelly,  i 
Black  (U.  S.)  436;  Home  of  Friendless  v. 
Rouse,  8  Wall.  (U.  S.)  430;  Humphrey  v. 
Peguea,  16  Wall.  (U.  S.)  244;  Delaware  Rail- 
road Tax,  18  Wall.  (U.  S.)  206;  Pacific  R.  Co. 
V.  Maguire,  20  Wall.  (U.  S.)  36:  Tucker  v. 
Ferguson,  22  Wall.  (U.  S.)  527;  New  Jersey  v. 
Yard,  95  U.  S.  104;  Hoge  v.  Richmond,  etc.,  R. 
Co.,  99  U.  S.  348 ;  Wells  v.  Central  Vermont  R. 
Co.,  14  Blatchf.  (U.  S.)  426;  Louisville,  etc., 
R.  Co.  V.  Gaines,  3  Fed.  Rep.  266. 

Alabama.  —  Mobile,  etc.,  R.  Co.  v.  Kennerly, 
74  Ala.  566. 

California,  —  English  r.  Saeramoito,  19  Cal. 
173. 

Connecticut. —  East   Hartford   v.  Hartford 
Bridge  Co.,  17  Conn.  93;  Seymour  v.  Hartford, 
21  Conn.  486. 
Illinois.  —  State  Bank  v.  People,  5  III.  303. 
Kentucky.  —  Louisville,  etc,  R.  Co.  v.  Com., 
10  Bush  (Ky.)  43. 

North  Carolina.  —  State  v.  Petway,  2  Jones 
Eq.  (55  N.  Car.)  396. 

Pennsylvania.  —  New  York,  etc.,  R.  Co.,  v. 
Sabin,  26  Pa.  St.  242. 
Tennessee.  —  State  v.  Butler,  86  Tenn.  614. 
Virginia.  —  Com.  v.  Richmond,  etc.,  R.  C, 
81  Va.  355. 

7.  Franklin  Branch  Bank  v.  Ohio,  i  Black 
(U.  S.)  474;  McGee  v.  Mathis,  4  Wall.  (U.  S.) 
143 ;  Osborne  v.  Mobile,  16  Wall.  (U.  S.)  481 ; 
Northwestern  Universi^  v.  People,  99  U.  S. 
309 :  Stevens  County  v.  St.  Paul,  etc.,  R.  Co., 
36  Minn.  4^7 ;  State  v.  Butler.  86  Tenn.  "614. 
And  see  the  title  Ihpairuknt  or  Obligatiom 
OP  COHTRACT?,  vol.  I5>  P.  IO30. 
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unambiguous  terms,*  or  unless  it  appears  by  necessaiy  implication  from  the 
terms  used.* 

Vo  Prmmptim  a<  BallaqalihBMt.  —  A  relinauishment  by  the  state  of  the  power 
to  tax  is  not  to  be  presumed  in  any  case,'  nor  can  a  surrender  be  extended 
by  implication ;  ^  on  the  contraiy,  every  reasonable  intendment  must  be  made 
that  it  was  not  designed  to  surrender  the  power.* 


1.  XqnidflD  €f  LiffldfttlTC  iBtrat— t/iia<tf 
f(af«j.  —  Providence  Bank  v.  Billings,  4  Pet 
(U.  S.)  561 ;  Philadelphia,  etc.,  R.  Co.  v.  Mary- 
land, 10  How.  (U.  S.)  393 ;  Ohio  L,  Ins.,  etc, 
Co.  V.  Dobolt,  16  How.  (U.  S.)  416 ;  Jeffereon 
Branch  Bank  v.  Skelly,  i  Black  (U.  S.)  456; 
Wilmington,  etc.,  R.  Co.  v.  Reid,  13  Wall.  (U. 
S.)  364;  Delaware  Railroad  Tax,  18  Wall. 
(U.  S.)  206,  affirming  a  Abb.  (U.  S.)  323; 
Pacific  R.  Co.  v.  Maguire,  20  Wall.  (U.  S.)  36; 
North  Mitsouri  R.  Co.  v.  Maguire,  so  WalL 
(U.  S.)  46:  Morgan  f.  Louisiana,  93  U.  S.  217; 
Hoge  V.  Richmond,  etc.,  R.  Co.,  99  U.  S. 
348;  Southwestern  R.  Co.  v.  Wright,  116  U.  S. 
231. 

Illinois. — Presbyterian  Theological  Seminary 
V.  People,  1 01  111.  580. 

KfHtucky.—Bndlcy  V.  McAtee.  7  Bush  (Ky.) 
667,  3  Am.  Rep.  309 ;  LoniavUle,  etc.,  R.  Co.  v. 
Com.,  10  Bush  (Ky.)  43> 

Maryland. — Anne  Arundel  Coun^  v.  An- 
napolis, etc.,  R.  Co.,  47  Md.  592, 

Michigan.  —  East  Saginaw  Mfg.  C6.  r.  East 
Saginaw,  19  Mich,  259,  2  Am.  Rep.  82. 

Missouri.  —  Scotland  County  v.  Missouri, 
etc.,  R.  Co.,  65  Mo.  123. 

North  Carolina.  —  State  v.  Petway,  a  Jones 
Eq,.  (S5  N.  Car.)  396. 

Pgnnsyltrania.  —  Com.  v.  Easton  Bank,  10 
Pa.  St.  45 »;  New  York,  etc.,  R.  Co.  v.  Sabin, 
26  Pa.  St  242;  Jones,  etc.,  Mfg.  Co.  v.  Com., 
69  Pa.  St.  137;  Union  Pass.  R.  Co.  v.  Phila- 
delphia, 83  Pa.  St.  4^9- 

Virginia.  —  Richmond  v.  Richmond,  etc.,  R. 
Co.,  21  Gratt.  (Va.)  604. 

iVett  Virgima.  —  Probasco  v.  MoundsTille» 
II  W.  Va.  SOI. 

Wiseensin.  —  Weston  v.  Shawano  County,  44 
Wis.  as6. 

8.  Memphis  Gas  Light  Co.  v.  Taxing  Dist,, 
109  U.  S.  398 ;  Minot  v.  Philadelphia,  etc.,  R. 
Co.,  a  Abb.  (U.  S.)  333 ;  Baltimore  v.  Balti- 
more, etc,  R.  Co.,  6  Gill  (Md.)  288,  48  Am. 
Dec.  531  ;  Buchanan  v.  Talbot  County,  47  Md. 
286 :  Frederick  County  v.  Sisters  of  Charity, 
48  Md.  34;  Appeal  Tax  Ct.  v.  Gill,  50  Md. 
377.- 

9.  Mo  Frmmption  of  Bdlnqolskmit  —  United 
States.  —  Providence  Bank  c  Billings,  4  Pet 
(U.  S.)  561 ;  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  (U.  S.)  421  :  Philadelphia,  etc., 
R.  Co.  V.  Maryland,  10  How,  (U.  S.)  393 ; 
Ohio  L,  Ins.,  etc,  Co.  v.  Debolt,  16  How.  (U. 
S.)  416;  Jefferson  Branch  Bank  v.  Skelly,  t 
Black  (U.  S.)  436;  Savings  Soc,  v.  Coite,  6 
Wan.  (U.  S.)  594;  Delaware  Railroad  Tax, 
18  Wan.  (U.  S.)  ao6 ;  North  Missouri  R.  Co.  v. 
Maguire.  20  Wall.  (U.  S.)  .46;  Bailey  v.  Mag- 
wire,  22  Wan.  (U.  S.)  215;  Tucker  v.  Ferguson, 
23  Wall,  (U.  S.)  527 ;  Central  R.,  etc.,  Co.  r. 
Georgia,  92  U.  S.  66$ ;  Morgan  v.  Louisiana, 
93  U.  S.  217;  Bank  of  Commerce  v.  Tennessee, 

U,  S.  493;  Memphis        U|))t  Cft  Vt  Tax- 


ing Dist,  109  U.  S.  398;  Southwestern  R.  Co. 
V.  Wright,  ti6  U.  S.  231;  Minot  v.  Philadel- 
phia, etc.,  R.  Co,,  2  Abb,  (U.  S.)  323 ;  Insurance 
Co.  V.  New  Orleans,  i  Woods  (U.  S.)  85. 

Illinois.  —  Bank  of  Republic  v.  Hamilton 
County,  21  III,  S3, 

Kentucky.  —  Bradley  v.  McAtee,  7  Bush 
(Ky.)  667,  3  Am.  Rep.  309;  LouisviUe,  etc., 
R.  Co.  V.  Com.,  10  Bush  (Ky.)  43. 

Maine.  —  Bangor  v.  Rising  Virtue  Lodge  No. 
10,  73  Me,  428,  40  Am.  Rep.  369. 

Maryland.  —  Buchanan  v.  Talbot  County,  47 
Md.  286. 

Massachusetts.  —  Harvard  College  v.  Board 
of  Aldermen,  104  Mass.  470. 

Michigan.  —  East  Saginaw  Mfg,  Co.  v.  East 
Saginaw,  19  Mich.  259,  2  Am.  Rep.  82. 

Missouri.  —  Glasgow  v.  Rowse,  43  Mo.  479 ; 
St.  Louis  V.  Boatmen's  Ins.,  etc,  Co.,  47  Mo. 
150;  St  Louis  V.  Manufacturers'  Sav.  Bank, 
49  Mo.  574- 

Washington.  —  Puget  Sound  Agricultural  Co. 
V.  Pierce  Coun^,  1  Wash.  Ter.  tS9- 

Wisconsin.  —  Weston  v.  Shawano  County,  44 
Wis.  242. 

4,  Tomlinson  v.  Branch,  15  Wall.  (U.  S.) 
469;  Vickabui^,  etc.,  R.  Co.  v.  Dennis,  116  U. 
S.  66s ;  Chicago,  etc.,  R.  Co.  v.  Guffey,  120 
U.  S.  569;  Louisville,  etc.,  R,  Co.  v.  Gaines,  3 
Fed.  Rep.  266;  Baltimore  v.  State,  15  Md,  376, 
74  Am.  Dee,  S72 ;  St.  Louis  v.  Boatmen's  Ins. 
etc,  Co.,  47  Mo.  150;  Jones,  etc.,  Mfg.  Co.  v. 
Com.,  69  Pa.  St  137 ;  Bourguignon  Bldg.  Assoc. 
V.  Com.,  98  Pa.  St.  64;  Weston  v.  Shawano 
County,  44  Wis.  242. 

Exemption  from  State  Taxes  Hot  an  Exemption 
frwn  Xuidpal  Taxes,  —  Gordon  v.  Baltimore, 
S  Gill  (Md.)  231.  Compare  Gardner  v.  State, 
21  N.  J.  L.  557. 

Exemption  from  Tillage  Taxes  Not  an  Exemp- 
tion from  Town,  Oennty,  and  State  Taxes.  —  Peo- 
ple V.  Forrest  29  Hun  (N.  Y.)  548. 

5.  Philadelphia,  etc.,  R,  Co.  v.  Maryland,  10 
How.  (U.  S.)  393;  Tucker  v.  Ferguson,  22 
Wall.  (U.  S.)  575;  Chicago,  etc.,  R.  Co.  v. 
Guffey,  123  U.  S.  561 ;  Kentucky  Cent  EL  Co. 
V.  Bourbon  County,  82  Ky.  497.  6  Ky.  L.  Rep. 
495;  (Gordon  v.  Baltimore,  5  Gill.  (Md.)  331; 
Baltimore  v.  Baltimore,  etc,  R.  Co.,  6  Gilt 
(Md.)  288,  48  Am.  Dec.  53';  Baltimore  v. 
State,  IS  Md.  376,  74  Am.  Dec  57a;  Buchanan 
V.  TaHwt  County,  47  Md.  386;  Weston  v. 
Shawano  County,  44  Wis.  242. 

Before  any  exemption  or  limitation  can  be 
admitted,  the  intent  of  the  legislature  to  confer 
immunity  or  prescribe  the  limitation  must  be 
clear  beyond  a  reasonable  doubt.  All  public 
grants  are  strictly  construed.  Nothing  can  be 
taken  against  the  state  by  presumption  or  in- 
ference. The  established  rule  of  construction 
in  such  cases  is,  that  rights,  privileges,  and 
immunities  not  expressly  granted  are  reserved. 
Delaware  Railroad  Tax,  i8  Wall.  (U.  S.)  225, 
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FersoBftl  Hatore  of  Frivllege.  —  The  general  rule  is  that  a  grant  of  exemption 
from  taxation  is  a  personal  privilege,  and  not  transferable,  though  the  legislature 
may  authorize  a  transfer  or  may  attack  the  exemption  to  speci6c  property. 
This  subject  is  fully  discussed  elsewhere  in  this  work.^ 

T.  PuBPOSE  07  Taxation  —  1.  For  Eeremie.  —  The  general  object  of  taxa. 
tion  is  the  raising  of  revenue  for  governmental  purposes.*  Revenue  has  been 
defined  as  the  annual  produce  of  taxes,  excise,  customs,  duties,  rents,  etc., 
which  a  nation  or  state  collects  and,receives  into  the  treasury  for  public  use.* 
Technically,  therefore,  taxation  is  only  a  method  of  raising  revenue,  but  revenue 
must  be  the  purpose  of  taxation,  and  it  has  been  said  to  be  possible  that  a 
statute  might  be  violative  of  constitutional  rights  if  it  were  so  flagrantly  beyond 
revenue  purposes  as  to  indicate  other  objects  under  the  guise  of  revenue.* 
It  will  be  seen  that  the  limitation  of  taxation  to  revenue  is  largely  synonymous 
with  its  limitation  to  public  purposes. 

2.  For  Public  Purposes  —  a.  NECESSITY  OF  PUBLIC  PURPOSE.  —  The  power- 
to  tax  is  subject  to  the  limitation  that  a  tax  must  be  laid  for  a  public  purpose 
only,  and  an  imposition  in  the  form  of  a  tax  for  purposes  of  private  interest  is 
void  and  unconstitutional.*  This  limitation  of  the  taxing  power  has  been 
based  on  the  ground  that  its  public  purpose  is  inherent  in  the  very  definition 


1.  Penoul  Haton  of  FriTUago.  —  See  the  title 
ExEUPTioHS  (frou  Taxatioh),  vol.  la,  p.  2g8 
et  stq. 

8.  OltJeot  —  Berantu.  —  People  v.  Do^  36 
Gal.  222;  Frost  v.  Flick,  i.Dak.  129;  Palmer  v. 
Stumph,  29  Ind,  329.  See  also  King  v.  Port- 
land, 2  Oregon  146. 

Taxes  are  the  revenue  collected  from  the 
people  for  objects  in  which  they  are  interested; 
the  contributions  of  the  people  for  things  use- 
ful and  conducive  to  their  welfare.  Hilbtsh 
V.  Catherman,  64  Pa.  St.  154. 

VOt  OnzTMt  Expomaa  Oaljr.  —  In  Michigan  it 
has  been  said  to  be  "  contrary  to  all  our  system 
to  levy  taxes  for  the  purpose  of  acctnnulatii^ 
funds  for  the  future."  Midland  Tp.  v.  Ros- 
common Tp.,  3g  Mich.  424. 

But  that  contingent  expenses  not  yet  incurred 
may  justify  taxation,  see  infra,  this  section. 

Where  the  Ol^jeot  Is  Kot  Revanua  bnt  B«gnlft< 
tlon,  the  police  power  is  involved,  and  the  re- 
strictions upon  the  taxing  power  do  not  apply. 
See  the  title  Police  Power,  vol.  22,  p.  917;  and 
supra,  this  section,  i.  c.  Distinguished  from 
Police  Power.  See  also  Youngblood  V.  Sexton, 
32  Mich.  406,  20  Am.  Rep.  654. 

8,  Kevenae  Defioed.  —  Fletcher  v.  Oliver,  2$ 
Ark.  300,  quoting  Webster's  Diet.  See  further 
Revenue,  vol,  24,  p.  881. 

4.  Mason  v.  Lancaster,  4  Bush  (Ky.)  408, 
where  the  court,  continuing,  said :  "  But  before 
this  court  would  determine  such,  it  would  have 
to  appear  palpable  and  unmistakable ;  for  with- 
out such,  this  court  would  not  presume  such 
unworthy  motives  in  a  co-ordinate  branch 
of  the  government."  See  also  Durach's  Ap- 
peal, 62  Pa.  St.  492. 

K.  Purpoao  Must  Be  Public  —  United  States.  — 
Olcott  V.  Fond  da  Lac  County,  16  Wall.  (U.  S.) 
678 ;  Citizens  Sav.,  etc..  Assoc.  v.  Topeka, 
20  Wall.  (U.  S.)  655,  aMrming  3  Dill.  (U,  S.) 
376;  McMHlen  f.  Anderson,  95  U.  S.  37;  Jar- 
rott  V.  Moberly,  103  U.  S.  580;  Kelly  v.  Pitts- 
bnrg,  104  U.  S.  81  ;  Osborne  v,  Adams  County, 
106  U.  S.  i8r,  109  U.  S.  I  ;  Parkersburg  v. 
Brown,  106  U.  S.  487;  Cole  v.  La  Grange,  113 
V.  5.  I,  al^ming  19  Fed,  Rep.  8;i;  Barb  v. 


Augusta,  30  Fed,  Rep.  906 ;  Sutherland-Innes 
Co.  V.  Evart,  (C.  C.  A.)  .86  Fed.  Rep.  597 ; 
Dodge  V.  Mission  Tp.,  (C.  C.  A.)  107  Fed.  Rep. 
827 ;  Commercial  Nat.  Bank  v.  Tola,  2  Dill.  (U. 
S.)  353.  9  Kan.  689,  affirmed  154  U.  S.  617; 
Kimball  v.  Mobile  County,  3  Woods  (U.  S.) 
its- 
Alabama. —  Mobile  V.  Dargan,  45  Ala.  310. 
California.  —  Stockton,  etc.,  R.  Co.  v.  Stock- 
ton, 41  Cal.  173;  Matter  of  Madera  Irrigation 
Dist.,  92  Cal,  296,  27  Am.  St.  Rep.  113. 

Connecticut.  —  Bradiey  v.  New  York,  etc., 
R.  Co.,  21  Conn.  305. 

Illinois.  —  Gumee  v.  Chicago,  40  111.  165; 
Scammon  v.  Chicago,  44  lU.  269:  Bissell  o. 
Kankakee,  64  III.  249,  16  Am.  Rep.  554;  Eng- 
lish V.  People,  96  111.  566. 

Indiana.  —  Anderson  v.  Kerns  Draining  Co., 
14  Ind.  202,  77  Am.  Dec.  63. 

Iowa.  —  Clark  v.  Des  Moines,  19  Iowa  199, 
87  Am.  Dec.  423 ;  Hanson  v.  Vernon,  27  Iowa 
28,  I  Am.  Rep.  215;  Warren  v.  Heniy,  31  Iowa 
31. 

Kansas.  —  State  v.  Osawkee ,  Tp,,  14  Kan. 
418,  19  Am.  Rep.  99;  Spencer  v.  Joint  School 
Dist.  No.  6,  15  Kan.  262;  Central  Branch  Union 
Pac.  R.  Co.  V.  Smith,  23  Kan.  745. 

Kentucky.  —  Cypress  Pond  Draining  Co.  v. 
Hooper,  2  Met,  (Ky.)  350;  Covington  v. 
Southgate,  15  B.  Mon.  (Ky.)  498;  Cheancy 
V.  Hooser,  9  B.  Hon.  (Ky.)  344. 

Louisiana.  —  State  v.  Clinton,  26  La.  Ann. 
561. 

Maine.  —  Opinion  of  Justices,  58  Me.  590 ; 
Allen  V,  Jay,  60  Me.  124,  11  Am.  Rep.  185: 
State  V.  Western  Union  Tel.  Co.,  73  Me.  51S- 
Massachuselts.  —  Lowell  v.  Oliver,  8  Allen 
(Mass.)  247 ;  Freeland  f .  Hastings,  10  Allen 
(Mass.)  570 ;  Dorgan  t'.Boston,t2  Allen  (Mass.) 
223 ;  Jenkins  v.  Andover,  103  Mass.  94 ;  Lowel! 
V.  Boston.  Ill  Mass.  454,  15  Am.  Rep.  39 
Opinions  of  Justices,  155  Mass.  598;  Prince  t. 
Crocker,  166  Mass.  347. 

Michigan.  —  People  v.  Salem  Tp.  Board,  20 
Mich.  452,  4  Am.  Rep.  400;  People  v.  State 
Treasurer,  23  Mich.  499 ;  People  v.  Saginaw 
County,  2$  Mi?h)  32 ;  Silsbee  v.  Stockle,  44 
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and  nature  of  a  tax.  so  that  a  law  authorizing  a  tax  for  merely  private  purposes 
would  be  an  act  of  spoliation  under  legislative  form  and  not  within  the  legiti- 
mate scope  of  legislative  authority.^  For  all  taxation,  whether  local  or  gen- 
eral»  is  based  upon  the  theory  that  it  is  in  return  for  the  benefit  received  by 
the  person  who  pays  the  tax  or  by  the  property  which  is  assessed.*  Some- 
times, however,  this  principle  is  explicitly  stated  in  the  constitution,'  and  it 
has  been  held  to  be  implicit  in  various  provisions  regulating  taxation,  as  in 
those  specifying  the  purposes  for  which  the  power  to  tax  may  be  exercised, 
or  for  which  the  revenue  collected  may  be  employed,  as  well  as  in  provisions 
which  guard  the  liberty  and  property  of  the  individual.* 

b.  Determination  OF  Character  OF  Purpose  —  (i)  Gtneral  Principles, 
—  Tha  EnrntUl  flhirMtir  of  tlu  DlxMt  01(]Mt  at  tlu  EqpMidltwa  ot  a  tax  determines  its 


Mich.  561;  Gee  v.  Sanders,  74  Mich.  693; 
Michigan  Sugar  Co.  v.  Auditor>Gen.,  124  Mich. 
674,  83  Am.  St.  Rep.  354. 

Miimesota.  —  Daviibon  v.  Ramsey  County 
Com'rs,  18  Minn.  482 ;  State  v.  Foley,  30  Minn. 
350 ;  Coates  v.  Campbell,  37  Minn.  4;^;  Mitme- 
apolia  v.  Janney,  86  Minn.  tii. 

Mitsowi.  —  Hitchcock  v.  St.  Louis,  49  Mo. 
484. 

Nebraska.  —  Bradshaw  v.  Omaha,  1  Neb.  16; 
State  V.  Cornell,  53  Nd}.  559,  68  Am.  St.  Rep. 
631. 

New  Hampshire.  —  Gove  v.  Epping,  41  N.  H. 
539;  Perry  v.  Keene,  56  N.  H.  514. 

New  Jersey.  —  Taylor  v.  Smith,  50  N.  J.  L. 
loi ;  Elizabethtown  Water  Co.  v.  Wade,  59 
N.  J.  L.  78. 

New  York.  —  People  v.  Flagg,  46  ii.  "Y.  401 ; 
People  V.  Batchellor,  53  N.  Y.  128,  13  Am.  Rep. 
480;  Weismer  v.  Douglas,  64  N.  Y.  91,  21  Am. 
Rep.  586  ;  Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am. 
Rep.  289;  People  v.  Kelly.  76  N.  Y.  489,  $  Abb. 
N.  Cas.  (N.  Y.)  383;  Spencer  v.  Merchant, 
100  N.  Y.  58s;  Bush  V.  Supervisors,  159  N.  Y. 
212,  affirming  10  N.  Y.  App.  Div.  542;  Matter 
of  New  York,  11  Johns.  (N.  Y.)  80;  Bloodgood 
V.  Mohawk,  etc.,  R.  Co.,  18  Wend.  (N.  Y.)  9. 
31  Am.  Dec.  313. 

North  Carolina.  —  Wood  v.  Oxford,  97  N. 
Car,  327;  Brown  v.  Hertford,  100  N.  Car,  92. 

Ohio.  —  Reeves  v.  Wood  County,  8  Ohio  St. 
333- 

Oregon.  —  Seely  v.  Sebastian,  4  Oregon  35. 

Pennsylvania.  —  Sharpless  v.  Philadelphia,  21 
Pa.  St.  157,  59  Am,  Dec.  759 ;  Philadelphia 
Assoc.  V.  Wood,  39  Pa.  St  73 ;  Grim  v.  Weissen- 
berg  School  Dist.,  57  Pa,  St.  433,  98  Am.  Dec. 
237 ;  Hammett  v.  Philadelphia,  65  Pa.  St.  152, 
3  Am.  Rep.  615.  ^ 

South  Carolina.  —  Feldman  v.  Charleston.  23 
S.  Car.  57,  55  Am.  Rep.  6. 

Tennessee,  —  Louisville,  etc.,  R.  Co.  v. 
Davidson  County  Ct.,  1  Sneed  (Tenn.)  637,  62 
Am.  Dec  424. 

Vermont.  —  Atkins  v.  Randolph,  31  Vt.  247; 
Williams  v.  School  Dist.  No.  6,  33  Vt.  271 ; 
Tyler  r.  Beacher,  44  Vt.  651,  8  Am.  Rep.  398; 
Bennington  v.  Park,  50  Vt.  178;  St.  Johnsburg 
First  Nat  Bank  v.  Concord,  50  Vt.  357. 

Wisconsin.  —  Knowlton  v.  Rock  County,  9 
Wis.  410;  Soens  v.  Racine,  10  Wis.  271;  Haa- 
brouck  V.  Milwaukee.  13  Wis.  37,  80  Am,  Dec. 
718 ;  Brodhead  v.  Milwaukee,  19  Wis.  624,  88 
Am.  Dec.  711 :  Curtis  v.  Whipple,  24  Wis.  350, 
1  Am.  Rep.  187 :  Whiting  v.  Shebo^ian,  etc.,  R. 
27  C.  of  L.— 40  635 


Co.,  25  Wis.  167,  3  Am.  Rep.  30;  Wauwatosa  V, 
Gunyon,  25  Wis.  271 ;  State  v.  Tappan,  29  Wis. 
664,  9  Am.  Rep.  622;  Atty.-Gen.  v.  Eau  Claire, 
37  Wis.  436:  Donnelly  v.  Decker,  58  Wis.  461, 
46  Am.  Rep.  637;  Wisconsin  Keeley  Co.  v. 
Milwaukee  County,  95  Wis.  153,  60  Am.  St. 
Rep,  10s;  State  v.  Froehlish,  (Wis.  1903)  94 
N.  W.  Rep.  50. 

Whether  a  ForpoM  Is  PnbUo  or  Private  Is  a 
Qaestion  of  General  Jnrlspmdenee,  upon  which 
federal  courts  will  not  be  bound  by  the  deci- 
sions of  state  courts.  Olcott  v.  Fond  du  Lac 
County  16  Wall.  (U.  S.)  678;  Pine  Grove  Tp. 
V.  Talcott,  19  Wall.  (U,  S.)  666;  Bradley  v. 
Fallbrook  Irrigation  Dtst.,  68  Fed.  Rep.  948. 

With  Regard  to  Local  Taxes  the  line  of  de- 
marcation between  public  and  private  purposes 
is  said  to  be  more  easily  drawn  than  with  re- 
gard to  general  taxes.  Lent  v.  Tillson,  72  Cal. 
4^;  People  V.  Brooklyn,  4  N.  Y.  419,  55  Am. 
Dec  266. 

1.  Inlwrmt  la  Definition  ot  Tu.  —  Citizens' 

Sav.,  etc.,  Assoc.  v.  Topeka.  20  Wall.  (U.  S.) 
664,  affirming  3  Dill.  (U.  S.)  376;  Cole  ».  La 
Grange,  19  Fed,  Rep.  871,  affirmed  113  U.  S. 
1 ;  State  V.  Wapello  County,  13  Iowa  388;  Han- 
son V.  Vernon,  27  Iowa  47,  1  Am.  Rep.  215; 
Opinion  of  Justices,  58  Me,  590 ;  Northern 
Liberties  v.  St.  John's  Church,  13  Pa.  St.  104; 
Sharpless  v.  Philadelphia,  ai  Pa.  St.  147,  S9 
Am.  Dec.  759. 

This  principle  "  underlies  all  government  that 
is  based  upon  reason  rather  than  upon  force." 
Lowell  V.  Boston,  in  Mass.  461,  15  Am.  Rep. 
39- 

8.  Matter  of  Madera  Irrigation  Dist.,  9a  Cal. 
296,  27  Am.  St.  Rep.  106. 

8.  CoastltatlonsI  ProviiiODS.  —  See,  for  in- 
stance, State  V.  Switzler,  143  Mo.  314,  65  Am. 
St.  Rep.  658,  holding  that  the  provision  of  the 
Missouri  constitution  applies  to  all  taxes  by 
whatever  name  levied. 

4.  Lowell  V.  Boston,  111  Mass.  461,  15  Am. 
Rep,  39,  when  these  various  constitutional  pro- 
visions were  quoted  as  underlying  the  principle 
stated  in  the  text.  But  compare,  as  to  some  of 
these  provisions,  Sharpless  v.  Philadelphia,  21 
Pa.  St.  147,  59  Am.  Dec.  759. 

In  Kentucky  the  constitutional  provision  that 
private  property  shall  not  be  taken  for  public 
use  without  just  compensation  has  been  held  to 
render  void  taxes  for  other  than  public  pur- 
poses. Cheaney  v,  Hooser,  9  B.  Mon.  (Ky.) 
342;  Covington  v.  Southgate,  15  B.  Mon.  (Ky.) 
498.   In  Ntw  York  the  same  reasoning  has  been 
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validity,  and  not  the  magnitude  of  the  interests  to  be  affected,  nor  the  degree 
to  which  the  general  advantage  of  the  community,  and  thus  the  public  wel- 
fare, may  be  ultimately  benefited  by  their  promotion.* 

Ooone  ud  ITMga  of  OoTenuntnt.  —  The  solution  of  the  question  must  be  gov- 
erned, it  has  been  said,  mainly  by  the  course  and  usage  of  the  government, 
the  objects  for  which  taxes  have  been  customarily  and  by  long  course  of 
legislation  levied,  what  objects  or  purposes  have  been  considered  necessary  to 
the  support  and  for  the  use  of  the  government,  whether  state  or  municipal.* 

Gonrti  Sboiild  Vot  &pproMli  This  Qnwtioii  In  %  Hurnr  or  HUbenJ  Spirit,  or  condemn 
whatever  is  not  absolutely  needful  for  the  continued  existence  of  oi^nized 
government,  for  wise  statesmanship  must  look  beyond  immediate  needs  and 
embrace  objects  which  tend  to  make  the  government  subserve  the  general 
well-being  of  society  and  advance  the  present  and  prospective  happiness  and 
prosperity  of  the  people.* 

(2)  Benefits  Merely  Incidental.  —  Merely  incidental  benefits  to  the  public  or 
to  the  state  from  the  promotion  of  private  enterprises  do  not  render  the  pur- 
poses of  a  tax  public.*^  But  any  direct  public  benefit,  no  matter  how  slight, 
as  distinguished  from  such  merely  incidental  benefits,  will  sustain  the  tax,* 
and  the  fact  that  private  interests  are  incidentally  benefited  *  or  incidentally 
injured  '  cannot  render  it  void. 


used.  People  v.  Brooklyn,  4  N.  Y.  422.  55  Am. 
Dec.  266 ;  Astor  v.  New  York,  37  N.  Y.  Super. 

Ct.  559- 

1,  Lowell  V.  Boston,  iti  Mass.  454,  15  Am. 
I^ep.  39;  Minneapolis  v.  Janney,  86  Minn.  111. 

A  Fnblio  Purpose  Within  th«  Law  of  Eminent 
Domain  has  been  held  not  necessarily  within 
the  law  of  taxation.  People  v.  Salem  Tp. 
Board,  20  Mich.  452,  4  Am.  Rep.  400;  Whiting 
V.  Shebo)%an,  etc.,  R.  Co.,  25  Wis.  167,  3  Am. 
Rep.  30. 

In  the  former  case  Cooley,  J.,  distinguishes 
the  two  powers.  The  important  consideration 
in  eminent  domain  is  the  necessity  of  accom- 
plishing some  public  good  which  is  otherwise 
impracticable,  the  power  being  akin  to  the 
police  power  rather  than  to  that  of  taxation. 
In  respect  to  taxation  the  criterion  is  not  neces- 
sity but  public  policy,  for  while  some  taxes  are 
strictly  matters  of  necessity,  otheis  are  purely 
matters  of  policy  and  enlightened  discretion. 

But  in  Stewart  v.  Polk  County,  30  Iowa  24, 
t  Am.  Rep.  238,  it  was  said  that  the  taxing 
power  may  be  exercised  "  for  any  object  that 
will  justify  the  exercise  of  the  right  of  eminent 
domain,"  thus  making  a  public  purpose  to  be 
the  same  in  each  case. 

These  cases  all  arose  on  the  question  of  mu- 
nicipal aid  to  railways,  and  the  question  with 
these  and  other  authorities  is  discussed  in  the 
title  Municipal  Aid,  vol.  20,  pp.  1087,  1088. 

That  the  Public  Haat  Fay  for  a  TTie  in  aid  of 
which  taxation  is  imposed,  does  not  render  the 
use  private;  the  test  is  not  enjoyment  wholly 
at  the  public  expense,  but  a  common  and  equal 
right  free  from  unreasonable  discrimination. 
Perry  v.  Keene,  56  N.  H.  514;  Holt  v.  Antrim, 
64  N.  H.  284. 

Instances  are  grist  mills,  schools,  and  turn- 
pikes. See  the  title  Municipal  Aid,  vol.  20,  pp. 
loRc,  1086. 

8.  Citizens'  Sav.,  etc..  Assoc.  v.  Topeka,  20 
Wall.  fU.  S.I  «<:■:. 

PnMio  Pnrpo"**  t.h^  T.aw  of  TsTatitu  Deflnad. 
•-The  term  "public  purposes"  in  the  law  of 


taxation  "  has  no  relation  to  the  urgency  of  the 
public  need  [as  in  the  law  of  eminent  domain] 
or  to  the  extent  of  the  public  benefit  which  is 
to  follow.  It  is,  on  the  other  hand,  merely  a 
tenn  of  classification  to  distinguish  the  objects 
for  which,  according  to  settled  usage,  the  govern- 
ment is- to  provide,  from  those  which,  by  the 
like  usage,  are  left  to  private  inclination,  in- 
terest, or  liberality."  People  v.  Salem  Tp. 
Board.  20  Mich.  485,  4  Am.  Rep.  400,  per 
Cooley,  J. 

t.  People  V.  Salem  Tp.  Board,  ao  Mich.  475, 
4  Am.  Rep.  400,  See  also  Norris  v.  Waco,  57 
Tex.  63s- 

4.  Incidental  PahUe  Beneflts.  —  Citizens'  Sav., 
etc..  Assoc.  V.  Topeka,  20  Wall.  {U.  S.)  65s; 
Commercial  Nat.  Bank  v.  lola,  2  Dill.  (U.  S.) 
353<  9  Kan.  689,  affirmed  154  U.  S.  617;  People 
V.  Parks,  58  Cal.  624 ;  Matter  of  Madera  Irriga- 
tion Dist.,  92  Cal.  296,  27  Am.  St.  Rep.  106; 
People  V.  Salem  Tp.  Board,  20  Mich.  452,  4  Am. 
Rep.  400;  Lowell  v.  Boston,  11 1  Mass.  454,  15 
Am.  Rep.  39 ;  Weismer  v.  Douglass,  64  N.  Y, 
91,  21  Am.  Rep.  586 ;  Feldman  v.  Charleston, 

23  S.  Car.  S7,  55  Am,  Rep.  6  ;  Curtis  v,  Whipple, 

24  Wis.  350,  I  Am.  Rep.  187.  See  also  the 
title  Municipal  Aid,  vol.  20,  p.  1084. 

Where  tlw  Purposes  Are  Partly  Frinte  and 
Partly  PabUe,  the  act  must  wholly  fall,  unless, 
perhaps,  where  the  part  to  be  raised  for  the 
private  purpose  can  be  distinguished  and  sev- 
ered. Coates  V.  Campbell,  37  Minn.  498.  And 
see  MacKenzie  v.  Wooley,  39  La.  Ann.  944, 
where  such  purposes  were  held  separable. 

6,  Sbarpless  v.  Philadelphia,  21  Pa.  St.  147, 
59  Am.  Dec  759;  Soens  v.  Racine,  10  Wis. 
381. 

6.  Soena  v.  Racing  10  Wis.  371. 

7.  Youngblood  v.  Sexton,  33  Mich.  406,  20 
Am.  Rep.  654. 

The  Power  to  Tax  Is  the  Power  to  Beftroy.  — 

M'CulIoch  V,  Maryland,  4  Wheat.  (U.  S.)  431; 
Citizens'  Sav.,  etc..  Assoc.  v.  Topeka,  20  Wall. 
fU.  S.)  663.  And  the  national  government  in 
the  exercise  of  the  taxing  power  has  driven  out 
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(3)  Functions  of  Legislature  and  Judiciary.  —  The  question  whether  the 
interests  of  the  public  are  sufficiently  involved  to  justity  the  exercise  of  the 
taxing  power  is  in  the  first  instance  for  the  legislature  to  decidd ;  but,  since 
the  requirement  of  a  public  purpose  in  taxation  is  a  limitation  upon  the 
power  of  the  legislature,  the  courts  must  ultimately  decide  whether  the  legis- 
lature has  overstepped  its  constitutional  powers  and  whether  the  purpose  is 
public  or  private.*  The  wisdom  or  policy  of  a  tax  is  entirely  in  the  determi- 
nation of  the  legislature,*  and  the  least  possibility  that  it  will  promote  the 
public  welfare  renders  the  question  one  of  policy  beyond  the  sphere  of  the 
courts.'  All  doubts  are  to  be  resolved  in  favor  of  the  legislature,''  and  an 
exercise  of  the  taxing  power  will  be  declared  unconstitutional  only  when  the 
absence  of  all  po^ible  public  interest  is  clear  and  palpable.^ 

€.  Purposes  Held  to  Be  Public  or  Otherwise.  — Applying  the  state- 
ment already  made,  that  the  question  of  the  public  nature  of  a  purpose  is  to 
be  determined  less  by  the  application  of  principles  than  by  the  settled  usage 
of  government,  there  is  given  in  the  notes  a  list  of  many  subjects  which  have 
been  held  to  be  private,*  as  well  as  a  more  numerous  hst  of  purposes  which 


Qt  existence  state  banks  of  issue.  Veazie  Bank 
V.  Fenno,  8  Wall.  (U.  S.)  533,  the  court  saying 
that  even  though  the  prohibitoiy  purpose  of  the 
tax  was  plain,  the  judiciaiy  could  not  prescribe 
to  the  legislature  limitations  on  the  exercise  of 
its  acknowledged  powers.  See  the  title  Na- 
TioNAi.  Banks,  vol.  ai,  p.  336.  • 

1.  Foaetiona  of  Legislature  and  Jodioiarjr  — 
United  States.  —  Citizens'  Sav.,  etc.,  Assoc  V. 
Topeka,  20  WaU.  (U.  S.)  655;  Dodge  v.  Mis- 
sion Tp.,  (C.  C.  A.)  107  Fed.  Rep.  827- 

California.  —  Matter  of  Madera  Irrigation 
DisL,  92  Cal.  296,  37  Am.  St.  Rep.  106. 

Iowa.  —  Hanson  V.  Vemon,  ay  Iowa  aS,  i 
Am.  Rep.  215. 

Kansat.  —  Shawnee  Cotmty  v.  Carter,  2  Kan. 
131. 

Louisiana.  —  State  v.  Clinton,  a6  La.  Ann. 
S6i ;  Tulane  Edtication  Fund  v.  Assessors,  38 
La.  Ann.  292. 

Maine.  —  Hooper  v.  Emery,  14  Me.  375 ; 
Allen  V.  Jay,  60  Me.  124,  ti  Am.  Rep.  185. 

Massachusetts.  —  Denny  v.  Mattoon,  a  Allen 
(Mass.)  361,  79  Am.  Dec.  784;  Holden  v. 
James,  11  Mass.  396,  6  Am.  Dec.  174;  Prince 
V.  Boston,  148  Mass.  285. 

Michigan.  —  People  v.  State  Treasurer,  23 
Mich.  499.  ^ 

Nebraska.  —  Bradshaw  v.  Omaha,  1  Neb.  t6; 
Turner  v.  Althaus,  6  Neb.  54;  State  V.  Cornell, 
53  Neb.  S59,  68  Am.  St.  Rep.  631. 

New  /tfr«y.  —  Tide- Water  Co.  v.  Coster,  18 
N.  J.  Eq.  518,  90  Am.  Dec.  634. 

Ohio.  —  Good  V.  Zereber,  12  Ohio  367. 

Pennsylvania.  —  Norman  v.  Heist,  5  W.  S:  S. 
(Pa.)  171,  40  Am.  Dec.  493;  Greenough  v. 
Greenough,  11  Pa.  St.  494,  51  Am.  Dec.  567; 
Hammett  v.  Philadelphia,  65  Pa.  St.  146,  3  Am. 
Rep.  615. 

South  Carolina.  —  Feldman  v.  Charleston,  23 
S.  Car.  57,  55  Am.  Rep.  6. 

Tfxas.  —  Norris  v,  Waco,  57  Tex.  635. 

Vermont.  —  Allen  v.  Drew,  44  Vt.  1 74- 

S.  Broadway  Baptist  Church  v.  McAtee,  8 
Btish  (Ky.)  508,  8  Am.  Rep.  480;  Thomas  v. 
Leiand,  24  Wend.  (N.  Y.)  65.  See  the  title 
Statutes,  vol.  26,  p.  569. 

8.  Booth  V.  Woodbury,  32  Conn.  118. 

4.  See  the  title  Statutbs,  vol.  a6,  p.  641. 


6.  TTaooiutltiitionallty  Knst  Be  Clear  —  Arkan- 
sas.—  English  V,  Oliver,  38  Ark.  317. 

California.  —  Stockton,  etc.,  R.  Co.  v.  Stock- 
ton, 41  Cal.  173. 

Illinois.  —  Chicago,  etc.,  ft.  Co.  v.  Smith,  62 
III.  268,  14  Am.  Rep.  99. 

Kentucky.  —  Cheaney  v.  Hooser,  9  B.  Mon. 
(Ky.)  345. 

Minnesota,  —  Minneapolis  v.  Janney,  86 
Minn.  tii. 

Missouri. —  Wells  v.  Weston,  22  Mo.  384,66 
Am.  Dec  627. 

Nebraska.  —  State  v.  Cornell,  53  Neb.  559,  68 
Am.  St.  Rep.  631. 

JV«ii  York. — Guilford  v.Cfaenaogo  County,  13 
N.  Y.  149;  Weismer  v.  Dou^s,  64  N.  Y.  91, 
31  Am.  Rep.  586;  People  v.  Kelly,  (Ct.  App.) 
S  Abb.  N.  Cas.  (N.  Y.)  383,  76  N.  Y.  489. 

Ohio.  —  Walker  V.  Ondnnati,  31  Ohio  St.  14, 
8  Am.  Rep.  24, 

Pennsylvania.  —  Sharpless  v.  Philadelphia,  21 
Fa.  St.  174,  59  Am.  Dec.  759;  Speer  v.  School 
Directors,  50  Pa.  St.  150;  Ahl  v.  Gleim,  53  Pa. 
St.  432;  Morgan  v.  Com.,  55  Pa.  St.  456;  Ham- 
mett V.  Philadelphia,  65  Pa.  St.  146,  3  Am. 
Rep.  615;  Kelly  v.  Pittsburgh,  8$  Pa.  St.  170, 
27  Am.  Rep.  633. 

South  Carolina.  —  Feldman  v.  Charleston,  23 
S.  Car.  57.  55  Am.  Rep.  6. 

Vermont. —  Pennington  v.  Park,  50  Vt.  178. 

Wisconsin,  —  Brodhead  v.  Milwaukee,  19  Wis. 
634,  88  Am.  Dec.  711. 

6.  The  FoittriDit  of  Private  Hanvfaottint  or 
other  merely  individual  enterprises  does  not 
justify  taxation.  Dodge  v.  Mission  Tp.,  (C.  C. 
A.)  107  Fed.  Rep.  827;  Scuffletown  Fence  Co. 
V.  McAllister,  13  Bush  (Ky.)  312;  Cushing  v. 
Newburyport,  10  Met.  (Mass.)  510 ;  Clee  v. 
Sanders,  74  Mich.  602 ;  Michigan  Sugar  Co. 
V.  Auditor  Gen.,  124  Mich.  674.  83  Am.  St.  Rep. 
354;  Coates  V.  Campbell,  37  Minn.  498.  See 
also  the  tides  MtrirtciPAL  Aid,  vol.  20,  p.  1084: 
MutficiPAL  CosFOKATiONs,  vol.  20,  p.  1144;  and 
illustrations  in  the  note  following,  under  the 
headings  Charities;  Drainage,  Irrigation,  and 
Rerlnmation  of  hand;  Public  Education. 

Cslebratians  and  Entertainments  are  private 
purposes  without  express  legislative  authority. 
New  London  v.  Brainard.  23  Conn.  553  ;  Hodges 
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have  been  Ueld  public  within  the  taxing  power.'  It  will  be  noted  that  the 
validity  of  taxes  for  many  purposes  of  a  local  nature  depends  on  valid  delega- 
tion of  the  taxing  power  to  the  political  division  of  the  state  where  the  tax 
is  levied. 


V.  Buffalo,  2  Den.  (N.  Y.)  no.  See  also  the 
BCXt  DOtc  infra,  and  the  title  Municipal  Cor- 
porations, vol.  20,  p.  1145. 

Indigent  Xnebriatn.  —  Laws  Wis.,  1895.  c. 
303,  providing:  for  the  treatment  of  indigent 
inebriates  at  county  expense,  involves  the  im- 
position of  a  tax  for  private  purposes  and  is  nn- 
constitutional.  State  v.  FroeUich,  (Wis.  1903) 
94  N.  W.  Rep.  50- 

For  other  cases  holding  such  acts  either  con- 
stitutional or  unconstitutional,  see  the  title 
Habitual  Drunkards,  vol.  15,  p.  243. 

Beboilding  a  Burnt  District  in  a  City  is  a  pri- 
vate purpose.  See  the  title  MuHiciPAL  Aid, 
vol.  so,  p.  1084. 

DaflmylBfr  the  Xxpeniet  tA  Needy  Students  while 
attending  the  state  university  is  a  private  pur- 
pose not  within  the  taxing  power.  State  v. 
Switzler,  143  Mo.  287,  65  Am.  St.  Rep.  658; 
Simmons  Medicine  Co.  v.  Ziegenheim,  145  Mo. 
368. 

Tudng  for  jDistrlbtttion  Among  Inhabitants.  — 

A  town  cannot  raise  money  by  taxation  to  be 
divided  again  among  its  inhabitants.  Hooper 
V.  Emery,  14  Me.  379. 

Wlien  InUvldaals  Have  Itade  Volontnry  Im- 
provements or  voluntary  incurred  other  expenses 
which  could  only  become  a  public  charge  by 
legislative  authority,  a  tax  cannot  be  levied  to 
reimburse  such  individuals  without  legislative 
authority.  Pease  v.  Chicago,  21  III.  500.  See 
also  the  next  note  in^ta,  and  the  title  Pxnsiohs 
AND  Bounties,  vol.  22,  p.  673. 

1.  J^rlonltnral  Societies.— Hixon  o.  Eagle 
River,  91  Wis.  649.  See  the  title  Agkicultukai. 
Societies,  vol.  2,  p.'  30. 

Charities.  —  Charity,  such  as  aid  to  unfortu- 
nate classes,  constitutes  a  public  purpose.  Booth 
V.  Woodbury,  32  Conn.  118;  St.  Mary's  Indus- 
trial School  v.  Brown,  45  Md.  310;  People  v. 
Glowaeld,  2  Thomp.  &  C.  (N.  Y.)  436.  See  also 
the  titles  Hospitals  and  Asylums,  vol.  15,  . p. 
761 ;  Municipal  Aid,  vol.  20,  p.  1085, 

Aid  by  taxation  to  purely  private  institutions, 
though  charitable,  is  invalid.  Hitchcock  v,  St. 
Louis,  49  Mo.  4S4 ;  Philadelphia  Assoc.  v. 
Wood,  39  Pa.  St.  82. 

Support  of  Poor.  —  See  Louisville,  etc.,  R. 
Co.  V.  Harrison  County,  (Ky.  1895)  ^  S.  W. 
Rep.  639 :  Louisville,  etc,  R.  Co.  v.  Pendleton 
County,  96  Ky.  491 ;  Knowlton  v.  Rock  County, 
9  Wis.  410.  See  also  the  title  Poos  akd  Poor 
Laws,  vol-  22,  p.  tooo. 

In  New  York  municipalities  may  provide  for 
the  support  of  their  poor  by  taxation  in  aid  of 
private  institutions.  Shepherd's  Fold  v.  New 
York,  96  N.  Y.  137- 

Insane  Poor.  —  See  People  v.  Filch,  148  N. 
Y.  71. 

Furnishing  Seed  to  Needy  Farmers.  —  See 
the  title  MumriPAL  Aid,  vol.  20,  p.  1085. 

Contingent  Expenses  may  be  a  proper  item  of 
taxation  under  delegated  powers,  where  this 
item  covers  matters  which  cannot  be  enume- 
rated or  exactly  foreseen;  but  not  where  it 
embraces  a  large  part  of  the  annual  expendi- 


tures, unaccompanied  by  explanation  of  the 
purposes  of  its  levy.  Webster  v.  Baltimore 
County,  51  Md.  39s;  Freeland  v.  Hastings,  10 
Allen  (Mass.)  577.  See  also  Culbertson  v.  H. 
Witbeck  Co.,  127  U.  S.  3^6. 

Debts  Hot  Tet  Inenrred  or  Kot  Tet  Doe.  — 
Spring^v.  Collector,  78  111.  loi ;  Marion  County 
V.  Louisville,  etc.,.  R.  Co.,  91  Ky.  388;  Leuis- 
ville,  etc.,  R.  Co.  v.  School  DisL  No.  108.  (Ky. 
1895)  29  S.  W.  Rep.  340;  Lowell  v.  Oliver,  8 
Allen  ( Mass.)  347 ;  Hilbish  v.  Catfaerman,  64 
Pa.  St.  134;  Morton  v.  QHnptrallcr  Gen.,  4  S. 
Car.  4S3. 

Draini^  IrrlnUra,  ud  BaaUmatlon  of  tud. 

—  Hagar  v.  Reclamation  IMst.  No.  toS,  11 1  U. 
S.  701 ;  Boro  v.  Phillips  County,  4  DilL  (U.  S.) 
216;  People  V.  Parks,  58  Cal.  634;  Dingley  v. 
Boston,  100  Mass.  544 ;  Tatbot  v.  Hudson, 
16  Gray  (Mass.)  417;  Tide-water  Co.  v.  Coster, 
18  N.  J.  Eq.  518,  90  Am.  Dec.  634;  People  v. 
Nearing,  27  N.  Y.  306 ;  Chesbrough  v.  Putnam 
County,  37  Ohio  St.  508;  Holtz  v.  Henry 
County,  41  Ohio  St.  423.;  Seely  v.  Sebastian,  4 
Or^n  25 ;  Donnelly  v.  Decker,  5S  Wis.  46-1,  46 
Am.  Rep.  637.  See  the  titles  Dbaims  Amd 
Sewers,  toL  10,  pp.  222,  223,  228  rt  seq.,  253 
et  seq.;  Irrigation,  vol.  17,  p.  490;  Municipal 
Securities,  vol.  21,  pp.  30,  42;  Special 
Local  Assessments,  vol.  2s.      1181,  1182. 

Taxation  for  Drains  in  IVkich  the  Public  Are 
Not  Concerned  is  unconstitutional.  Anderson 
V.  Kerns  Draining  Co.,  14  Ind.  199,  77  Am. 
Dec.  63 ;  People  v.  Saginaw  County,  36  Mich. 
22:  Matter  of  Church  of  Holy  Sepulchre, 
(Supm.  Ct.  Gen.  T.)  61  How.  Pr.  (N.  Y.)  315. 
And  see  the  title  Drains  amd  Skwebs,  voL  10, 
pp.  224,  2Z6. 

Drainage  to  Preserve  Public  Health  is  an 
exercise  of  the  police  power.  See  the  titles 
Drains  and  Sewers,  vol.  10,  pp.  223,  226; 
Police  Power,  vol.  22,  p.  923. 

EihiUts  at  Tala  and  Zxpodtioiu  constitute  a 
public  purpose,  when  by  legislative  autJhority. 
Daggett  V.  Colgan,  92  Cal.  53.  27  Am.  St.  Rep. 
95 ;  Norman  v.  Kenluc'ky  Board  of  Managers. 
93  Ky.  537 ;  State  ».  Cornell,  53  Nelx  556,  68 
Am.  St.  Rep.  629;  Shelby  County  v.  Tennessee 
Centennial  Exposition  Co.,  96  Tenn.  653.  See 
also  Minneapolis  v.  Janney,  86  Mian.  1 1 1 . 
Compare  Hayes  v.  Douglas  County^  92  Wis. 
429,  53  Am.  St.  Rep.  926. 

Fixe  Separtments.  —  Phceoix  Assur.  Co.  v. 
Fire  Dept.,  117  Ala.  63:;  Alien  v.  Taunton,  19 
P^ck.  (Mass.)  485  I  Torrey  v.  Millbury,  21  Pick, 
(Mass.)  64;  Van  Sicklcn  v.  Burlington.  27  Vt. 
70.    See  also  Coates  v.  Campbell,  37  Minn,  498. 

Pover  to  Tax  Cannot  Be  Delegated  to  a 
Fire  Department,  since  it  is  not  a  political  sub- 
division of  the  state  nor  a  political  corporation. 
Tavlor  V.  Smith,  so  N.  J.  L.  101. 

Horal  OUigaHone  and  SqnltaUe  Glaliiui  for 
which  an  etjuivalent  has  been  received,  or  the 
Pigment  of  which  might  be  avoided  only  on 
some  technical  ground,  have  been  held  to 
justify  taxation.  New  Orleans  v.  Clark,  95  U. 
S.  644;  People  V.  Burr,  13  CaL  343;  Seals  v. 
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Local  Burdens  Require  Local  Bekefits  —  (t)  /«  General.  —  It  is 
necessary  that  a  tax  should  benefit  the  community  on  which  it  is  imposed, 
that  is,  local  taxes  must  not  only  be  public  in  purpose,  but  must  be  of  advan- 


Anuwlor  County,  35  Cal,  635 ;  Guilford  V. 
Cheiungo  County,  13  N.  Y.  143;  Brewster 
V.  Syracuse,  19  N.  Y.  it6;  Exempt  Fireineii's 
Btmew.  Fmd  v.  fioome,  93  N.  Y.  3^3,  45  Atn. 
S6ep.  217;  Wnought  Iron  Bridge  Co.  v.  Attica, 
119  N.  Y.  204:  Tbomas  v.  hclxnd,  34  Wend. 
<N.  Y.)  65 ;  State  v.  Richland  Tp.,  ao  Ohio 
Sl  362;  State  V.  Hoffman,  35  Ohio  St.  43s; 
State  V.  Board  of  Education,  38  Ohio  St  3 ; 
Warder  v.  Clark  Conty,  38  Ohio  St.  639; 
lorcoming  County  v.  Union  County,  15  Pa.  St. 
166,  Si  Am.  Dec.  s?S :  Vacation  of  Howard  St., 
t4J  Ps.  St.  601 ;  Brigss  v.  Whipple,  6  Vt.  95 ; 
Bcwdbead  r.  Milwaukee,  19  Wis.  624,  88  Am. 
Dec.  711;  CuTtia  v.  Whipple,  «4_  Wis.  354,  i 
Am.  Rep.  187;  State  v.  Tappan,  29  Wis.  664,  9 
Am.  Rep.  622.  See  also  the  title  Counties,  vol. 
r,  p.  970.  Compare  Osgood  v.  Conway,  67  N. 
H.  100,  holding  that  a  town  has  no  authority  to 
intpoae  a  tax  to  pay  for  services  voluntarily 
rendered  without  eacpreai  or  implied  cootract. 
There  is  no  legal  and  "at  moct  only  a  moral 
obKgation  to  pay.** 

A  Tax  to  Compensate  Land  Owners  for  the 
Removal  »/  the  Cotmty  Seat  has  been  held 
valid.    ^Ikinson  v.  Cheatham,  43  Ga.  258. 

A  Tax  Hay  Be  Levied  to  Indemnify  Public 
O0icere  against  licdrilities  incurred  or  daniagee 
mstained  in  tlie  bona  fide  discharge  of  their 
ahrties.  Nelson  v.  llilford,  7  Pick.  (Mass.)  18; 
Bancroft  v.  Lynttfield,  18  Pick.  (Mass.)  s6S,  29 
An.  Dec.  633 ;  Hadsell  v.  Hancock,  3  Gray 
(Mass.)  526 ;  Fuller  v.  Groton,  11  Gray  (Mass.) 
340 ;  Friend  v.  Gilbert,  108  Mass,  408 ;  Briggs 
V.  Whipple,  6  Vt.  95.  And  see  Louisville,  etc., 
R.  Co.  V.  Schorf  Dist.  No.  108,  (Ky.  1895)  29 
S.  W.  Rep.  S40. 

Such  are  taxes  to  indemnify  a  resident  of  a 
town  against  costs  in  a  auit  condncted  with  the 
advice  of  At  tamn  attthoritles,  Balcer  v.  Wind- 
ham, 13  Me.  74;  or  to  indemnify  a  pufaUe 
Oflicer  lor  expenses  incurred  in  s  suit  for  acts 
done  in  the  course  of  his  duty,  Sherman  v. 
Carr,  8  R.  I.  431 ;  compare  Matter  of  Jensen, 
44  N.  Y.  App.  Div.  509,  efHrming  28  Misc.  (N. 
Y.)  378  (holdnag  unconstitutional  an  act  author- 
izing nuuidpal  and  state  officers  to  obtain 
reinibBrsement  fren  the  municipal  or  state 
treasvrr  for  exyensee  tncUTed  in  defending 
suitB  brought  to  remove  them  from  office  or  on 
criminal  charges  for  acts  done  in  office)  ;  Chap- 
man V.  New  York,  168  N.  Y.  80.  offimmg  57 
N.  Y.  App.  Dir.  583 ;  Rockerfeller  v.  Taylor, 
6g  N.  Y.  App.  Div.  183 ;  or  to  indemnify  a 
public  official  against  the  loss  of  pahlic  funds, 
where  the  loss  was  without  his  fault,  Motmt  v. 
.  State,  90  lad.  39,  46  Am.  Rep.  19a;  Board  of 
SSdacafion  v.  McLandsborongh,  36  Ohio  St.  aay, 
38  Am.  Rep.  sSa.  Compare  Bristol  v.  Johnson, 
34  Mich.  123.  An  act  requiring  a  county  to 
pay  the  personal  debt  of  an  ex-official  against 
its  consent  is  unconstitutioinal,  and  payment  b 
founded  on  neither  a  moral  nor  equitable  obli- 
gation on  the  part  of  the  cotmty.  Faas  v.  War- 
Mr.  96  Pa.  St.  215. 

Peulow  and  BonntiM  constitute  public  uses 
:far  yMdk  mouey  msf  be  raised  1^  taxation. 


Kunkle  v.  Franklin,  13  Minn.  127,  97  Am.  Dec. 
226 ;  BFodhead  v.  Milwaukee,  19  Wis.  624,  88 
Am.  Dec  711 ;  State  v.  Tappan,  29  Wis.  664, 
9  Am.  Rep.  622.  And  see  the  titles  Municipal 
Securities,  vol.  21,  p.  39 ;  Prksions  akd 
Bounties,  vol.  22,  p.  657 ;  and  see  Bounties, 
voL  4,  p.  869.  Compare  Ferguson  v.  Landram, 
1  Bush  <Ky.)  548,  5  Bush  (Ky.)  230,  96  Am. 
Dec.  350,  boldios  a  bounty  ^ct  unconstitutional, 
and  Bush  v.  Orange  County,  159  N.  Y.  212, 
affirming  10  N.  Y.  App.  Div.  542,  holding  not 
within  the  taxang  power  an  act  of  1892,  pro- 
viding that  certain  counties,  upon  a  petition  by 
the  majority  of  the  taxpayers,  might  provide  for 
refunding  to  drafted  men  or  their  heirs,  under 
the  Act  of  Congress  of  1863,  certain  sums. 

Firemen's  Pensions.  —  Exempt  Firemen's 
Benev.  Fund  v.  RoMne.  93  N.  Y.  313^  45  Am. 
Rep.  217.  See  also  the  title  Ens  DEPAaruENT, 
voL  13,  p.  77. 

Teachers'  Pensions.  —  Mahon  v.  Board  of 
Education,  68  N.  Y.  App.  Div.  tS4.  aiSrmed  171 
N.  Y.  2^3  (statute  unconttittitioaal  ao  far  as 
applied  to  teachers  who  resign  before  its 
passage) . 

Sugar  Bounties.  —  A  law  providing  for  the 
payment  of  bounties  to  the  manufacturers  of 
beet  sugar  has  been  held  unconstitutional. 
Michigan  Sugar  Co.  v.  Auditor-Gen.,  124  Mich, 
<74,  83  Am.  St.  Rep.  354.  See  also  Bounties, 
▼ol  4,- p.  869  et  te^, 

PabUo  Edaaatioa  —  Sehsola,  ete.  —  United 
Stales.  — Kelly  v.  Pittsburg,  104  U.  S.  78. 

Alabama.  —  Hortion  v.  Mobile  School  Com'rs, 
43  Ala.  S98- 

Georgia.  —  Beard  of  Public  Education  v.  Bar- 
low,  49  Ga.  232. 

Illinois. —  Bmr  v.  CarbMidale,  76  111.  456. 

I  on- a.  —  Hanson  v.  Vernon,  27  Iowa  s8,  i 
Am.  Rep.  215. 

Kentucky. —  Marshall  v.  Donovan,  10  Bush 
(Ky.)  681 ;  ColUna  v,  Henderson,  11  Bush  (Ky.) 
74. 

Maine. — Opinion  of  Justices,  68  Me.  582. 

Maesachnsetts.  ■ —  Dilli^ham  v.  Snow,  5  Mass. 
547:  Cusbing  v.  Newburyport,  10  Met.  (Mass.) 
508. 

Mistowri.  —  State  v.  Miller,  65  Mo.  50;  St, 
Louis,  etc,  R.  Co.  r.  Gracy,  (Mo.  1894)  ^  S. 
W.  Rep.  736- 

New  York.  —  Sinclair  v.  Jackson,  8  Cow.  (N. 
Y.)  S43. 

Pennsylvania.  —  Com.  v.  Hartman,  17  Pa.  St. 
118;  Smith  V.  McCarthy,  56  Pa.  St.  359;  Felty 
V.  Uhler,  10  Pfaila.  (Pa.)  512,  30  Leg.  Int. 
(Pa.)  330. 

Temnetsee.  —  Luehrman  v.  Taxing  Dist.,  a 
Lea  (Tenn.)  442. 

f^rmonl.  —  Williams  v.  School  Dist.  No. 
6,  33  Vt.  271 ;  Bennington  v.  Park,  so  Vt.  178. 

Virginia.  —  Antoni  v.  Wright,  22  Gratt.  (Va.) 
8S7. 

Canada.  —  Munson  v.  Collingwood,  9  U.  C. 
C.  P.  497. 

See  also  the  titles  Dominion  of  Canada,  vol. 
10,  pp.  113,  114;  Municipal  Aid,  vol.  20,  pi, 
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tage  to  the  locality,  and  a  tax  cannot  be  laid  on  one  organized  community  (or 
the  sole  benefit  of  another.'    But  that  each  individual  t»cpayer  should  be 


Schools  teaching  languages  other  than  English 
may  be  maintained.  Stuart  v.  School  Dist.  No. 
1,  30  Mich.  69. 

Normal  Schools.  —  Briggs  v.  Johnson  Coiintr. 
4  Dill.  (U.  S.)  148;  Gordon  v.  Comes,  47  N. 
Y.  608. 

Private  and  Sectarian  Schools  are  not  a 
proper  subject  for  taxation.  People  v.  Mc- 
Adams,  82  111.  356 ;  Hanson  v.  Vemdfc,  27  Iowa 
28,  I  Am,  Rep.  215;  Atchison,  etc.,  R.  Co.  v. 
Atchison,  47  Kan.  712.  See  also  the  title  Mu- 
nicipal Aid,  vol.  20,  p.  1085. 

Schoolhouses,  Erection  or  Provision  of.  — 
Baltimore,  etc.,  R.  Co.  v.  People,  195  IlL  423; 
Benton  v.  Scott,  168  Mo.  378;  Holt  v.  Antrim, 
64  N.  H.  284;  Eddy  v.  Wilson,  43  Vt.  362- 

Fablio  Health.  —  Solomon  v.  Tarver,  52  Ga. 
405 ;  Anderson  v.  Kerns  Draining  Co.,  14  Ind. 
199,  77  Am.  Dec.  63;  Baltimore  v.  Hughes,  i 
Gill  &  J.  (Md.)  480.  19  Am.  Dec  243;  Miller 
V.  Craig,  11  N.  J.  Eq.  175.  See  the  titles 
Counties,  toI,  7,  p.  957 ;  Drains  and  Sewbbs, 
vol.  10,  p.  222  et  seq. 

The  preservation  of  public  health  is  peculiarly 
within  the  police  power.  See  the  title  Police 
Power,  vol.  22,  p.  922.  See  also  the  title 
Eminent  Domain,  vol.  10,  p.  1082. 

PabUo  Impnmmeat  and  Pablis  Works,  —  See 
the  title  Municipal  SscuKmES,  vol.  21,  p.  39. 
See  also  Internal  Iupbovbuent,  vol.  16,  p. 
1119;  Public  Improvements,  vol.  23,  p.  313; 
Public  Works,  vol.  23,  p.  459.  But  see,  as  to 
Michigan,  Hubbard  v.  Springwells,  25  Mich.  153. 

Bridges.  —  Will  County  v.  People,  110  111. 
Sii  ;  People  v.  Kelly,  76  N.  Y.  475.  5  Abb.  N. 
Cas.  (N.  Y.)  383.  See  the  titles  Bridges,  vol.  4. 
p.  giS;  Municipal  Securities,  vol.  21,  p.  40; 
Special  pr  Local  Assessments,  vol.  25,  p.  1 183. 

Canals.  —  Thomas  v.  LeIand,  34  Wend.  (N. 
Y.)  65.  See  the  title  Municipal  Aid,  vol.  20, 
p.  1086. 

Electricity  or  Gas.  —  Unless  the  coiistitation 
forbid,  providing  ligHt  by  electricity  or  gas  is 
a  public  purpose  justifying  taxation.  Opinion 
of  Justices,  ISO  Mass.  592;  Mitchell  v.  Ne- 
gaunee,  113  Mich.  359,  67  Am.  St.  Rep.  468. 
See  the  titles  Electric-light  Companies,  vol. 
10,  p.  865;  Gas  Companies,  vol.  14,  p.  917; 
Municipal  Corporations,  vol.  30,  p.  1147;  Mu- 
nicipal Securities,  vol.  si,  p.  42 ;  Special 
Assessments,  vol.  25,  p.  1184. 

Gristmills  grinding  for  toll  are  a  public  use. 
See  Internal  Improvement,  vol.  16,  p.  11 19; 
and  the  title  Municipal  Aid,  vol.  20,  p.  1085. 

Harbors. —  Revenue  Com'rs  v.  State,  45  Ala. 
399;  State  V.  Milwaukee,  25  Wis.  122. 

Highways  and  Turnpikes.  —  O'Kane  v. 
Treat,  25  III.  557 ;  Ricketts  v.  Spraker,  77  Ind. 
,171;  Atty.-Gen.  v.  Bay  County,  34  Mich.  46; 
Elting  V,  Hickman,  (Mo.  1903)  73  S.  W.  Rep, 
700;  People  V.  Flagg,  46  N.  Y.  400;  State  v, 
Fayette  County,  37  Ohio  St.  526.  See  the  titles 
Municipal  Aid,  vol.  20,  p.  1086;  Special 
Assessments,  vol.  25,  p.  1183. 

Levees.  —  New  Orleans,  etc.,  R.  Co.  v.  Eller- 
man.  105  U.  S.  r66;  People  v.  Whyler.  41  Cal. 
351.  See  also  the  title  Special  Assessments, 
vol.  25,  p.  1 182. 

Levees  are  not  an  internal  improvement 


under  the  Arkansas  constitution.  McGchee  v. 
Mathis,  21  Ark.  40. 

Markets  and  Market  Houses.  —  Spaulding  cr. 
LoweU,  23  Pick.  (Mass.)  71.    Sm  the  title 

Markets,  vol.  ig,  p.  1146. 

Parks  for  Public  Enjoyment.  —  Atty.-Gen.  v. 
Burrell,  31  Mich.  25.  See  also  the  titles  Parks 
AND  Public  Squares,  vol.  21,  p.  1067  et  seq.; 
Special  Assessments,  vol.  25,  p.  1182. 

Piers,  Breakwaters,  and  the  Like  are  public 
purposes  for  which  the  legislature  may  author- 
ize special  taxes.  Soens  v,  Racine,  10  Wis. 
371. 

Public  Buildings.  —  Habersham  County  v. 
Porter  Mfg.  Co.,  103  Ga.  613;  Harris  v.  Du- 
buclet,  30  La.  Ann.  662.  See  the  title  Mu- 
nicipal Securities,  vol.  ri,  pp.  39,  40. 

Public  Clock.  —  Willard  v.  Newburyport,  13 
Pick.  (Mass.)  227. 

Railroads,  —  See  the  title  Municipal  Aid, 
vol.  30,  p.  1086  et  seq. 

Subway  for  Transporting  Passengers. — 
Prince  r.  Crocker,  166  Mass.  347. 

fVater.  —  Securing  a  water  supply  is  a  public 
use.  Burden  v.  Stein,  27  Ala.  104,  62  Am. 
Dec.  758 ;  Rome  v.  Cabot,  28  Ga.  50 ;  Wells  v. 
Atlanta,  43  Ga,  67 ;  Nelson  v.  La  Porte,  33  Ind. 
258;  Grant  V.  Ehavenport,  36  Iowa  396;  Bur- 
lington Water  Co.  v.  Woodward,  49  Iowa  63; 
Reddall  v.  Brjran,  14  Md.  444,  74  Am.  Dec.  sso ; 
Lumbard  v.  Steams,  4  Cusb.  (Mass.)  60 ;  Hardy 
V.  Waltham,  3  Met.  (Mass.)  163;  Allentown 
V.  Henry,  73  Pa.  St.  404,  Chadwick  c  Ma- 
ginnes,  94  Fa.  St.  117;  Atty.-Gen.  v.  Eau  Claire, 
37  Wis.  400.  See  the  titles  Municipal  Securi- 
ties, vol.  31,  p.  41 ;  Special  or  Local  As- 
sessments, vol.  25,  p.  1183. 

Wharves,  —  New  Orleans,  etc.,  R.  Co.  f. 
EUerman,  105  U.  S.  166.  See  also  the  title 
Wharves  and  Wharfage. 

1.  Benefit  Must  Be  Looal  as  Tell  as  Poblio  — 
United  States.  —  U.  S.  v.  Memphis,  97  U.  S. 
284;  Livingston  County  v.  Darlington,  loi  U. 
S.  407;  Harter  v.  I^rnochan,  103  U.  S.  563; 
Louisiana  v.  Pilsbury,  105  U.  S.  295. 
Alabama.  —  Motale  v.  Dargan,  45  Ala.  310. 
Arkansas.  —  Hutchinson  v.  Osarlc  Land  Co., 
57  Ark.  554,  38  Am.  St.  Rep.  258. 

California.  —  People  v.  Parks,  58  Cal.  624. 
Dakota.  —  Farris  v.  Vannier,  6  Dak.  186. 
Illinois.  —  Livingston  County  v.  Weider,  64 
111.  427;  Sleight  V.  People,  74  111.  47;  People  v. 
School  Trustees,  78  111.  136;  Allhands  v.  Peo- 
ple, 8z  111.  234:  Drake  v.  Ogden,  128  111.  603. 

Indiana.  —  Anderson  v.  Kerns  Draining  Co., 
14  Ind.  199,  77  Am.  Dec.  63;  Marks  v.  Purdue 
University,  37  Ind.  155. 

Kentucky.  ~-^t[\t  Point  v.  Pence,  (Ky.  1891) 
17  S.  W.  Rep.  197 ;  Arbegust  v.  Louisville,  2 
Bush  (Ky.  271  ;  Howeli  v.  Bristol,  8  Bush  (Ky.) 
493;  Lexington  v.  McQuillan,  9  Dana  (Ky.) 
513.  33  Am.  Dec.  159. 

Maryland.  —  Baltimore  v.  Hughes,  i  Gill  4 
J.  (Md.)  480,  19  Am.  Dec.  243  :  Talbot  County 
V.  Queen  Anne's  County,  50  Md.  260 ;  Prince 
George's  Connty  v.  Laurel,  70  Md.  443. 

Massachusetts. —  Parsons  v.  Goshen,  11  Hck. 
(Mass.)  396. 
Michigan.  —  Ryerson  v,  Utley,  16  Mich.  376; 
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directly  benefited  by  the  expenditure  of  a  tax  is  an  ideal  impossible  in  the 
very  nature  of  things,  and  the  promotion  of  the  general  welfare  and  prosperity 
of  the  community  is  all  that  can  be  expected.* 

(2)  Benefits  Need  Not  Be  Entirely  Local. — The  benefits  need  not  accrue 
entirely  to  the  locality  or  community  taxed.  The  primary  expenditure  may 
be  within  the  community  *  or  elsewhere,' but  it  is  sufficient  that  direct,  and 
appreciable  benefit  results  to  the  locality,  though  a  wider  area  may  be  benefited. 

(3)  Fumtions  of  Legislature  and  Courts.  —  The  question  whether  or  not  the 
benefit  is  local,  like  the  related  question  of  the  public  purpose  of  a  tax,  rests 
primarily  in  the  determination  of  the  legislature  in  its  discretion,  and  in  con- 
sidering the  exercise  of  so  indefinite  and  extended  a  power- the  courts  will 


People  V.  Salem  Tp.  Board,  30  Uicb.  453,  4 
Am.  Rep.  400;  Atty.'Gen.  v.  Bay  County,  34 

Mich.  46. 

Mississippi.  —  Williams  v.  Cam  mack,  37 
Miss.  ao9,  61  Am,  Dec.  508. 

Missouri.  —  Wells  v.  Weston,  as  Mo.  384,  66 
Am.  Dec,  637 ;  Lockwood  v'  St.  Louis,  34  Mo. 
30 ;  State  v.  Leffingwell,  54  Mo.  458. 

New  Hampshire.  —  Concord  v.  Boscawen,  17 
N.  H.  465. 

New  York.  —  Riley  v.  Rochester,  9  N.  Y.  64; 
Gordon  v.  Comes,  47  N.  Y.  608;  Matter  of 
Prospect  Park,  60  N.  Y.  398;  People  v. 
Dutchesa  County,  i  Hill  (N.  Y.)  50. 

Ohio.  —  Zanesrille  v.  Richards,  5  Ohio  St. 
589. 

Pennsylvania.  —  Durach's  Appeal,  6*  Pa.  St. 
491. 

Tennessee. — Taylor  v.  Chandler,  9  Heisk. 
(Tenn.)  349,  24  Am.  Rep.  308. 

Utah.  —  Bromley  v.  Reynolds,  2  Utah  525. 
-   Vermont.  —  Bennington  v.  Park,  50  Vt.  178. 

Wisconsin.  —  State  v.  Tappan,  29  Wis.  664, 
9  Am.  Rep.  623. 

See  also  infra,  this  title.  Municipal  Taxation, 
and  the  title  Special  or  Local  Assbssxbhts, 
vol.  25,  p.  1 1 76. 

It  is  wrong  that  a  few  should  be  taxed  for 
the  benefit  of  the  whole ;  and  it  is  equally  wrong 
that  the  whole  should  be  taxed  for  the  benefit 
of  a  few.  People  V.  Brooklyn,  4  N.  Y.  419,  55 
Am.  Dec.  x66. 

Spedal  Oonftltational  Provisions  may  require 
local  taxation  to  be  for  local  purposes.  Bush 
V.  Orange  County,  159  N.  Y.  21a,  lUKrmiiV  10 
N.  Y.  App.  Div.  543 ;  and  see  infra,  this  title. 
Municipal  Taxation. 

1.  Promotioa  of  General  Welfare  Enoagh  — 
Colorado.  —  Brown  v.  Denver,  3  Colo.  169. 

Illinois. — Taylor  v.  Thompson,  43  111.  9. 

Kentucky.  —  County  Judge  ».  Shelby  R.  Co., 
5  Bush  (Ky.)  235;  Howell  v.  Bristol,  8  Bush 
(Ky.)  493. 

Louisiana.  —  New  Orleans  v,  Cazelar,  27  La. 
Ann.  156. 

Massachusetts.  —  Patton  V.  Springfield,  99 
Mass.  627. 

I^ev  Jersey.  —  Van  Giesen  v.  Bloomfield,  47 
N.  J.  L.  443. 

Ohio.  —  Cleveland,  etc.,  R.  Co.  v.  Marion 
County,  48  Ohio  St.  249, 

Pennsylvania.  —  Kirby  v.  Shaw,  19  Pa.  St. 
3S8;  Kelly  v,  Pittsbnrgh,  85  Pa.  St.  170,  37 
Am.  Rep.  633. 

Vermont.  —  Bennington  v.  Park,  50  Vt.  178. 

Ineqaalitr  Benefits  among  those  upon  whom 
a  local  tax  is  imposed  by  statute  is  no  ground 
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(or  annulling  the  statute.  Morris  v.  Waco,  57 
Tex.  635. 

Iigary  ta  the  Property  of  Some  Persons  may 

even  result  from  a  valid  local  tax.  People  v. 
Whyler,  41  Cal.  35». 

9.  Tax  B^tndad  Within  Commonity.  —  Liv- 
ingston County  V.  Darlington,  loi  U.  S.  407; 
Burr  V.  Carbondale,  76  111.  455;  Hengley  Tp.  v. 
People,  84  111.  544;  Marks  v.  Purdue  Uni- 
versity, 37  Ind.  155;  Merrick  v.  Amherst,  13 
Allen  (Mass.)  500;  Gordon  v.  Comes,  47  N. 
Y.  608 ;  Wasaon  v.  Wayne  County,  1 1  Ohio 
Deft  (Reprint)  475,  27  Cine.  L.  Bui.  134;  Kirby 
V.  Shaw,  19  Pa-  St.  258;  Philadelphia  v.  Field, 
58  Pa.  St.  320- 

A  City  Xay  Be  Authorised  to  Erect  a  Court 
Hons*  within  the  municipality  for  the  use  of  a 
counQr  and  to  provide  for  its  cost  by  city  taxa- 
tion only.    Callam  v.  Saginaw,  50  Mich.  7. 

Benefits  from  Spedal  Assessments.  —  See  the 
title  Special  Assessments,  vol.  35,  p.  1184. 

3,  Expenditure  Kay  Be  Wlthoat  Community  — 
United  States.  —  Van  Hostrup  v.  Madison,  i 
Wall.  (U.  S.)  291 ;  Chicago,  etc.,  R.  Co.  v.  Otoe 
County,  16  WaU.  (U.  S.)  667:  Montclair  v. 
Ramsdell,  107  U.  S.  153;  Otoe  County  v.  Bald- 
win, III  U.  S.  I ;  Motilton  v.  Evansville,  25 
Fed.  Rep.  383. 

Alabama.  —  Stein  v.  Mobile,  24  Ala.  591'. 

California.  —  Matter  of  Madera  Irrigation 
Dist..  92  Cal.  296,  27  Am.  St.  Rep.  106. 

Illinois.  —  Halsey  v.  People,  84  111.  89; 
Quincy,  etc.,  R.  Co.  r.  Morris,  84  III.  410. 

Maryland.  —  Talbot  County  v.  Queen  Anne'a 
County,  50  Md.  245. 

Massachusetts.  —  Com.  v.  Newburyport,  103 
Mass.  129;  Carter  v.  Cambridge,  etc.,  Bridge, 
104  Mass.  236. 

Missouri.  —  St.  Joseph,  etc.,  R.  Co.  v,  Bu- 
chanan County  Ct,  39  Mo.  485. 

New  York.  —  People  v.  Brooklyn,  4  N.  Y. 
419.  SS  Am.  Dec.  266;  People  v.  Kelly,  (Ct. 
App.)  5  Abb.  N.  Gas.  (N.  Y.)  383,  76  N.  Y. 
489 ;  Thomas  V.  Ldand.  24  Wend.  (N.  Y.)  65. 

Ohio.  —  Walker  v.  Cincinnati,  21  Ohio  St. 
14,  8  Am.  Rep.  24. 

South  Carolina.  —  Copes  v.  Charleston,  10 
Rich.  L.  (S.  Car.)  491 ;  Charleston  v.  Went- 
worth  St.  Baptist  Church,  4  Strobh.  L.  (S.Car.) 
306. 

Tennessee.  —  McCalUe  v.  (Thattanooga,  3 
Head  (Tenn.)  317;  Louisville,  etc.,  R.  Co.  v. 
Davidson  County  Ct.,  i  Sneed  (Tenn.)  637.  62 
Am.  Dec.  424 ;  Adams  v.  Memphis,  etc.,  R.  Co., 
3  Coldw.  (Tenn.)  64s ;  Shelby  County  v.  Ten- 
nessee Centennial  Exposition  Co.,  96  Tenn.  661. 

Vermont.  —  Bennington  v.  Park,  so  Vt.  178. 
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rarely  find  a  ground  for  judicial  interposition.?  But  where  it  is  palpably  and 
clearly  apparent  that  a  statute  has  imposed  a  local  burden  on  a  community 
for  purposes 'in  which  the  community  has  no  interest,  the  statute  may  be 
annulled.* 

(4)  Apportionment  of  Burdefis — Bet-veen  State  and  luisi;  Diitiiou  or  BfltVMu  Taxing 
DiiUieu.  —  As  the  power  of  taxation  and  the  power  of  apportioning  taxation 
are  identical  and  inseparable,'  the  apportionment  of  the  tax  between  the 
general  public  and  the  local  division  of  the  state,  and  between  different  local 
divisions,  is  a  matter  entirely  in  the  discretion  of  the  legislature.* 

7L  ■  FEBMH8  AID  ThikOS  TazablB  —  1.  In  General  ^  The  Tudng  Town  of  a  ttate 
Extendi  to  AU  Ponoaa  and  Property  within  the  state,  except  so  far  as  the  power  is 
limited  by  the  constitution  either  by  express  words  or  by  necessary  implica- 
tion.* Taxes  may  be  imposed  directly  on  persons,  in  the  form  of  capitation 
or  poll  taxes;  on  property  directly,  as  revenue  taxes  and  assessments*  on  the 
owner  in  respect  of  his  property,'  or  on  business  or  the  owner  in  respect  of 


I.  Leglilatare  and  Coorti — United  States. — 
Livingston  County  r,  Darlington,  10 1  U.  S. 
407;  Kelly  V.  Pittsburgh,  104  U.  S.  78;  Hagar 
V,  Reclamation  Dist.  No.  loS,  iii  U.  S.  701; 
Boro  V.  Phillips  County,  4  Dill.  (U.  S.)  216. 

California.  —  Matter  of  Madera  Irrigation 
Dist.,  92  Cal.  296,  27  Am.  St.  Rep.  106. 

Georgia.  —  Linton  v.  Athens,  53  Ga.  58S. 

Illinois.  —  Shaw  v.  Dennis,  10  111.  405. 

Louisiana.  —  Stoner  v.  Floumoy,  28  La.  Ann. 
850. 

Massachusetts.  —  Oliver  v.  Washington  Mills, 
II  Allen  (Mass.)  268;  Atty.-Gai.  v.  Cambridge. 
16  Gray  (Mass.)  247. 

Minnesota.  —  Sanborn  v.  Rice  County,  9 
Minn.  273. 

Mississippi. — Martin  v.  Dix,  52  Miss.  53,  34 
Am.  Rep.  661. 

Missouri.  —  Uhrig  v.  St.  Louis,  44  Mo.  458 ; 
St.  Joseph  V.  Farrell,  106  Mo.  437- 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Klein, 
52  Neb.  258. 

New  York.  —  People  v.  Richmond  County,  20 
N.  Y.  252 ;  Litchfield  v.  Vernon,  41  N.  Y.  123. 

Pennsyliania.  —  Grim  v.  Weisaenberg  School 
Dist.,  57  Pa.  St.  433.  98  Am.  Dec.  237 ;  Phila- 
delphia V.  Field,  58  Pa.  St.  326;  Hammett  v. 
Philadelphia,  65  Pa.  St.  146,  3  Am.  Rep.  615; 
Weber  v.  Reinbard,  73  Pa.  St.  370,  13  Am.  Rep. 
747 ;  Hewitt's  Appeal,  88  Pa.  St.  55. 

Settled  Legislative  Usage  of  Great  Weight.— 
Hawkins  v.  Carroll  County,  50  Miss.  735. 

The  Power  to  Apportion  Taxes  is  closely  re- 
lated to  the  question  of  their  local  nature.  See 
infra,  this  section.  Apportionment  of  Burdens. 

8.  When  Fnrposa  Ii  Glearly  Hot  lionl— Illi- 
nois. —  Taylor  v.  Thompson,  42  III.  9. 

Kentucky.  —  Malchus  v.  Highlands  Dist.,  4 
Bush  (Ky.)  547;  Cheaney  v.  Hooser,  9  B.  Hon. 
(Ky.)  330 ;  Slack  v.  Maysville,  etc.,  R.  Co.,  13 
B.  Mon.  (Ky.)  i. 

Louisiana.  —  lilew  Orleans  f,  Cazelar,  27  La. 
Ann.  156;  Minor  v.  Daspit.  43  La.  Ann.  337, 

Maine.' — Waterville  v.  Kennebec  County,  59 
Me.  80. 

Massachusetts.  —  Oliver  v.  Washington  Mills, 
II  .Mien  (Mass.)  268. 

Michigan.  —  People  v.  East  Saginaw,  33 
Mich.  164. 

Pennsylvania.  —~  Weister  v.  Hade,  52  Pa.  St. 
474- 


S.  People  f.  Brooklyn,  4  N.  Y.  419,  55  Am. 
Dec.  266. 

4.  Apporttonment —  United  States. —  Briggs 
V.  Johnson  County,  4  Dill.  (U.  S.)  148. 

Alabama.  —  President,  etc.,  of  Revenue  v. 
State,  45  Ala.  399. 

Illinois.  —  Burr  v.  Carbondale,  76  III.  455 ; 
Hensley  Tp.  o.  People,  84  111.  544 ;  Will  County 
V.  People,  tio  III.  511. 

Maryland.  —  Talbot  County  v.  Queen  Anne's 
County,  so  Md.  245. 

Massachusetts.  —  Salem  Turnpike,  etc..  Bridge 
Corp.  V.  Essex  County,  100  Mass.  282;  Com.  v. 
Newburyport,  103  Mass.  129;  Carter  v.  Cam- 
bridge, etc..  Bridge,  104  Mass.  236;  Hingham, 
etc..  Bridge,  etc.,  Corp.  v.  Norfolk  County,  6 
Allen  (Mass.)  353;  Norwich  v.  Hampshire 
County,  13  Pick.  (Mass.)  60. 

Missouri.  —  Hamilton  v,  St.  Louis  County 
Ct.,  15  Mo.  5 ;  State  v.  St.  Louis  County  Ct,  34 
Mo.  546 ;  Hannibal  v.  Marion  County,  69  Mo. 
57"- 

New  Jersey.  —  Pierson  v.  Newark,  44  N.  J, 
L.  424. 

New  York.  —  Spencer  v.  Merchant,  100  N.  Y. 
585  ;  People  v.  Dutchess  County,  i  Hill  (N.  Y.) 
SO :  Thomas  v.  Leland,  24  Wend.  (N.  Y.)  65. 

North  Carolina.  —  Greene  County  v.  Lenoir 
County,  92  N.  Car.  180. 

Pennsylvania.  —  Kirby  v.  Shaw,  19  Pa.  St. 
258:  Serrill  v.  Philadelphia,  38  Pa.  St.  355- 
Vermont.  —  Bennington  v.  Park,  50  Vt.  178. 
IViseonsin.  —  State  v.  Satik  County,  70  Wis. 
485. 

See  also  the  title  Special  Assessuekts,  voL 
2S.  p.  1 197  et  seq. 

Oonitltntional  Prorldons  Xigr  Prohtbtt  local 
impositions  for  general  purposes.  Hubbard  v. 
Fitsimmons.  57  Ohio  St.  436. 

5.  Taxing  Power  Ineladaa  All  Fenonaand  Pnm- 
•rty  In  State. —  Harrison  v.  Vicksbui^,  3  Smed. 
&  M,  (Miss.)  58s,  41  Am,  Dec.  633 ;  Pullen  v. 
Wake  County,  66  N.  Car.  361 ;  Catlin  v.  Hull. 
21  Vt.  152. 

That  a  Oorporatien  It  a  F«riOii,*see  Pekson, 
vol.  22,  p.  741  et  seq. 

6.  See  the  titles  Bbvenub  Laws,  -vol.  34,  p. 

883 ;  Special  or  Local  Assessments,  voL  25. 
p.  1166:  Succession  Taxes,  ante,  p.  337. 

7.  In  Maryland,  property  taxes  are  levied  not 
on  things,  but  on  the  owners  of  things ;  and  the 
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his  business.*  Thus  taxes  may  be  imposed  on  every  person  residing  or  own- 
ing property  or  doing  business  in  the  state*  or  on  property  employed  in 
business  in  the  state. ^ 

The  Blfl^t  to  Tu  ft  FmoB  does  not  depend  upon  the  possession  of  the  electoral 
franchise  by  that  person*  or  even  upon  his  citizenship.* 


lUblUtj  CrMtad  \ij  Tax,  —  In  general,  a  tax  on  property  creates  a  personal 
liability  on  the  part  of  the  owner  of  the  property.*    But  it 


has  been  held  that 


v&lue  of  the  tbit^  owned  fixes  the  meastm  of 
the  owner's  liability.  Motttieello  IMttiUiac  Co. 
v.  Baltinu>re,  90  Md.  416;  Cantain  v.  Cot^ran. 
95  Ud.  488. 

1.  See  the  title  Occupatioh,  Business,  and 
PmiviLEGE  Taxes,  vol.  at,  p.  770. 

2.  PsrsotiB  Baiiding,  Ovninf  PtqMrt7i  sr  Doing 
Bnainasi  la  State  —  United  Statet. —  Duer  v. 
Small,  (U.  S.  Cir.  Ct)  17  Bow.  Pr.  (N.  Y.) 

301. 

CcoTfio.  —  Padelford  v.  Savannah,  14  Ga. 
438 ;  Jones  v.  Cohunbns,  as  Ga.  610. 

Massachusetts.  —  Turner  v.  Burlington,  iti 
Mass.  808;  Cobtim  v,  Richardson,  16  Mass.  313. 

Michigan.  —  Youngblood  v.  Sexton,  3a  Mich. 
406.  20  Am,  Rep.  654. 

Mississippi.  —  Harrison  V.  Vicksbnrc,  3 
Smed.  &  M.  (Miss.)  581,  41  Am.  Dec.  633. 

Nevi  York.  —  People  v.  Tax  Com'rs,  23  N. 
Y.  324;  Hilton  V.  Fonda,  86  N.  Y.  339;  People 
V,  Barker,  141  N.  Y.  118. 

Ift>rth  Carolina. —  y/tath  v.  Fayetteville, 
Winst.  Eq.  (60  N.  Car.)  70. 

Pentuylvania,  —  Bennett  v.  Binninaham,  31 
Pa.  St.  15;  Sfariver  v.  Pittsbauv,  66  Pa.  St. 
446. 

South  Carolina.  —  State  V.  Charieston,  s 
Spears  "L.  (S.  Car.)  623. 

^crmoMt.  —  Catlin  v.  Hall,  si  Vt  isa. 

See  farther  infra,  this  title,  AsstumeiU. 

As  to  Who  Is  a  "  Basident "  under  tax  laws, 
see  Taxewell  County  v.  Davenport,  40  IlL  197, 
holding  domicil  on  the  one  hand,  or  a  transient 
visit  on  the  other,  unnecessary,  but  a  residence 
for  business  p'.irposes  sufficient.  See  generally 
the  title  Residence,  vol.  24,  p.  69s. 

As  to  What  Coostltatss  Bnstnees  in  a 

state,  see  Businsss,  voL  5,  p.  74;  Doing  Busi- 
ness, vol.  10,  p.  I ;  and  the  titles  Fouign  Cob- 
poRATiONS,  vol.  13,  p.  869;  Occupation,  etc. 
Taxes,  vol.  21,  p.  811. 

Hoarssldsnts  may  be  included  as  property 
owners,  or  may  be  designated  specially.  Walker 
V.  Jack,  (C  C  A.)  88  Fed.  Rep.  s?*.  reversing 
79  Fed.  Rep.  138;  Duer  v.  Small,  (U.  S.  Cat. 
Ct.)  17  How.  Pr.  (N.  Y.)  201,  7  Fed.  Cas.  No. 
4,116;  Tax  Cases,  is  Gill  &  J.  (Md.)  117:  U.S. 
Bank  v.  State,  la  Smed.  &  M.  (Miss.)  456; 
Moore  v.  Fayetteville,  80  N.  Car.  154,  30  Am. 
Rep.  75  (**  nonresidents  pursuing  tbeir  ordinary 
avocations "  made  specially  taxable) ;  Ahl  v, 
Gleira,  $3  Pa.  St.  43*;  Sute  v.  Charleston,  4 
Strobh.  L.  (S.  Car.)  217.  And  sec  the  title 
Taxation  (Cobposatb),  post. 

A  tax  may  be  levied  in  the  state  an  one  who 
has  chvge  of  the  persond  property  therein  of 
a  nonrerident  Carstairs  v.  Cochran,  95  Md. 
488. 

S.  McCutehen  v.  Rice  County,  7  Fed.  Rep. 
558. 

4.  Bight  to  Vote.  —  Loughborough  i'.  Blake,  5 
Wheat.  (U.  S.)  317;  Wheeler  t/.Wall,  6  Allen 


(Mass.)  558;  Moore  v.  Fayetteville,  80  N.  Car. 
154.  30  Am.  R^.  7S. 

5.  Aliens  as  owners  of  property,  or  as  inhabit- 
ants, may  be  taxable.  Tazewell  County  v. 
Davenport,  40  111.  204 ;  Frantz's  Appeal,  52  Pa. 
St.  367.   See  also  the  title  Aliens,  vol.  2,  p.  84. 

Indians  Who  Prsserve  Their  Tribal  Bslations 
cannot  be  taxed.  State  v.  Ross,  7  Yerg,  (Tenn.) 
74.  Otherwise  of  civilized  Indians  whose  tribal 
relations  are  dissolved.  Uilgers  f.  Quinney,  51 
WU  6a. 

6.  Tax  a  FflCMmal  Charge  —  United  States.  — 
Meredith  V.  U.  S„  13  Pet.  (U.  S.)  486. 

Alabama.  —  Perry  County  V.  Selma,  etc.,  R, 
Co.,  58  Ala.  564;  Winter  v.  Mon^omery,  79 
Ala,  481. 

California.  —  Kelsey  v.  Abbott,  13  Cal.  609. 

Indiana.  —  Smith  v.  Eigerman,  5  Ind.  Appw 
369,  51  Am.  St.  Rep.  281. 

Kansas,  —  State  v.  Leavenworth  County,  a 
Kan.  6t. 

Louisiana.  —  Geren  v.  Gruber,  26  La.  Ann. 
£94 ;  New  Orleans  v.  Day,  29  La.  Ann.  416 ; 
Mercier's  Succession,  42  La.  Ann.  11 35. 

Massachusetts.  —  Cochran  i'.  Guild,  106  Mass. 
29,  8  Am.  Rep,  296 ;  Sherwin  v.  Boston  Five 
Cents  Sav.  Bank,  137  Mass.  444  I  Richardson  v. 
Boston,  148  Mass.  508;  Burr  v,  Wilcox,  13 
Allen  (Mass.)  369. 

Mississippi.  —  Green  v.  Craft,  s8  Miss.  70. 

Missorui.  —  State  v.  Snyder,  139  Mo.  552. 

New  Jersey.  —  State  v.  Vanderbilt,  33  N.  J. 
L.  38. 

New  Yor*.  —  Bennett  v.  Buffalo,  17  N.  Y. 
383 ;  Chapman  v.  Brooklyn,  40  N.  Y.  377; 
Rundell  v.  Lakey,  40  N.  Y.  517;  Hilton  v. 
Fonda,  86  N.  Y.  346. 

PenHsylvania.  —  McKibbin  v.  Charlton,  14 
Pa.  St.  128;  Ellis  V.  Hall,  19  Pa.  St.  296; 
Miller  v.  Gorman,  Pa.  St.  309;  Harbeson  v. 
Jack,  2  Watts  (Fa.)  124;  SheafFer  v.  McKabe, 
2  Watts  (Pa.)  421  ;  Kennedy  v.  Daily,  6  Watts 
(Pa.)  369;  Stokely  t>.  Boner,  10  S.  ft.  R.  (Pa.) 
354. 

In  Dobbins  v.  Erie  County,  16  Pet.  (U.  S.) 
446,  it  is  said  those  who  pay  taxes  are  called 
taxable  persons,  "  because  they  are  under  an 
obligation  to  contribute  from  their  means  to 
the  necessities  of  the  state.  The  obitgation, 
however,  only  becomes  a  charge  upon  the  per- 
son in  consequence  of  the  power  in  the  state 
to  enforce  the  payment  of  taxes  by  coercion." 

This  Liability  Oui  Be  Enforced,  however,  as  a 
general  rule,  only  in  the  specific  manner  pointed 
out  by  the  statute.  State  v.  Snyder,  139  Mo. 
55-1- 

But  Debt  or  Assampslt  has  been  held  to  He, 
where  no  remedy  is  provided,  Camden  v.  Allen, 
26  N.  J.  L.  398 ;  or  even  when  the  remedy  pro- 
vided is  not  by  the  statute  made  exclusive. 
State  V.  Fleming,  tia  Ala.  179;  Anniston  w. 
Southern  R.  Co.,  lis  Ala.  557. 
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only  a  liability  in  rem  and  not  a  personal  liability  is  created  by  a  local  or 
special  assessment,'  and  the  same  has  been  held  as  to  taxes  on  **  nonresident" 
or  "  unseated  lands."  * 

2.  Polls.  ~  A  poll  tax  or  capitation  tax  is  a  tax  of  a  specific  sum  laid  upon 
the  individual  simply,  without  reference  to  his  property,  business,  or  employ- 
ment *  The  imposition  of  poll  taxes  Is  not  prohibited  by  a  constitutional 
requirement  that  taxes  shall  be  in  proportion  to  the  value  of  property  owned  * 
The  constitutions  of  two  states  declare  the  imposition  of  poll  taxes  grievous 
and  oppressive,'  but  in  many  states  they  are  provided  for  by  constitutional 
provision,*  and  the  application  of  the  proceeds  may  be  directed.' 

LteUUty  to  PoU  TuE.  —  The  right  to  levy  a  poll  tax  depends  on  residence  and 
not  on  citizenship.'* 

3.  Property  in  Oenoral  — di.  Meaning  and  Construction  of  "Prop- 
erty."—  The  term  "property,"  standing  unqualified  in  constitutions  or 
statutes  designating  subjects  of  taxation,  includes  both  real  and  personal  prop- 


As  to  whether  a  tax  is  a  debt,  a  question  in- 
volved Id  the  above  decisions,  see  the  title 
Debt,  vol.  8,  p.  995.  And  see  further  on  this 
debated  question  the  titles  Occupation,  etc. 
Taxes,  vol.  21,  p.  818 ;  Taxatioh,  ai  Enctc  or 
Pl.  and  Pr.  381  e%  seq. 

I.  Speoial  Assetsmenti.  —  Clinton  v.  Henry 
County,  115  Mo.  557,  37  Am.  St,  Rep.  415; 
State  V.  Angert,  127  Mo.  456. 

Bat  the  authority  on  this  point  is  much  di- 
vided and  many  jurisdictions  hold  diat  a  per- 
sonal liabtli^  is  ereated.  See  the  title  Special 
Assessments,  vol.  25,  pp.  1237,  1238. 

i.  Honreiidsnt  and  Unseated  Lands. —  Rising  v. 
Granger,  i  Mass.  47;  Dewey  v.  Stratford,  42 
N.  H.  286  J  Cocheco  Mfg.  Co.  v.  Strafford,  S4  N- 
H.  471;  Bowles  V.  Clough,  55  N.  H.  389;  New 
York,  etc.,  R.  Co.  v.  Lyon,  16  Baib.  (N.  Y.) 
651;  Fager  v.  Campbell,  5  Watts  (Pa.)  a88; 
Strauch  v.  Shoemaker,  i  W.  ft  S.  (Pa.)  166; 
Reading  v.  Finney,  73  Pa.  St  467;  Franklin 
Coal  Co.  V.  Bertels,  109  Pa.  St.  552.  And  see 
infra,  this  title.  IX.  6.  e.  (2)  (e)  Resident  and 
Nonresident,  Seated  and  Unseated  Lands,  and 
Seated  Lands,  vol.  25,  p.  156.  But  see  State 
V,  Vanderbilt,  33  N.  J.  L.  38. 

3.  FoU  Tu.  —  Hylton  v.  U.  S.,  3  Dall.  CU. 
S.)  171 ;  Head-Money  Cases,  18  Fed.  Rep.  135; 
Glasgow  V.  Rowse,  43  Mo.  480 ;  (Sardner  v. 
Hall,  Phil.  L.  (61  N.  Car.)  ai.  See  also  Capi- 
tation, vol.  s>  P*  ^4^' 

■nnldpal  Foil  TszM.  —  Faribault  v.  Misener, 
20  Minn.  396. 

County  Foil  Tax  —  OolleotfOB, —  Labadie  v. 
Dean,  47  Tex.  90  (no  order  of  County  Court  re- 
quired before  collection  of  poll  tax  Imposed  by 
legislature). 

Distiagnishfld  fram.  OocDpatlon  «  BusbMSS  Tans. 
—  See  the  title  Occupation,  etc..  Taxes,  vol. 
ar,  p.  776. 

Ho  Capitation  or  Other  Direct  Tax  can,  under 
the  Federal  Constitution,  be  laid  by  the  United 
States  except  in  proportion,  unless  apportioned 
among  the  states  according  to  population. 
Const.  U.  S.,  art.  i,  9  9.  And  see  Direct  Tax, 
vol.  9,  p.  461. 

The  FoU  Tazaa  of  Minors  In  the  Employ  of  a 
Corporation  cannot  be  assessed  against  the  cor- 
poration. Boston,  etc.,  Glass  Co.  v.  Boston,  4 
Met.  (Mass.)  181. 

Tbs  Asseaimsnt  of  Bnad  Labor  is  not  a  poll  tax. 
Sec  infra,  this  tide,  XIX.  10.  e.  (s)  (a)  In  Central. 


4.  Sawyer  v.  Alton,  4  IlL  127.  Nor,  it  seems, 
by  the  requirement  of  uniformi^  and  equality. 
Ottawa  County  v.  Nelson,  19  Kan.  341.  27  Am. 
Rep.  toi. 

Bm^tton  firom  PoU  Tax  Valid. —  Faribault  0. 
Misener,  20  Minn.  396. 

Per  Capita  Tax  for  Support  of  Militia  Im- 
posed on  Persons  Liable  to  Military  Duty  Who 
Failed  to  Perform  It.  —  Armstrong  Coun^  v. 
Coleman,  99  Pa.  St.  6. 

6.  Const.  Md.  1867,  Declaration  of  Rights, 
art.  14;  Const.  Ohio  1851,  art.  12,  8  i. 

8.  Oonstltutlonal  Dlraetioai.  —  See  i  Stim. 
Am.  St.  Law,  S  338,  and  tiie  constitutions  of 
the  various  states. 

The  provision  of  the  North  Carolina  consti- 
tution does  not  require  the  levy  of  a  poll  tax 
except  when  taxes  are  levied  for  the  ordinary 
purposes  of  the  state  and  county.  Jones  v. 
Person  County,  107  N.  Car.  248. 

When  the  constitution  declares  the  amount 
of  the  poll  tax  as  equal  to  the  tax  on  three 
hundred  dollars  in  cash,  a  law  imposing  a  poll 
tax  without  regard  to  this  equation  is  void, 
Russell  V.  Ayer,  120  N.  Car.  180. 

7.  gnrpasw  fw  WUoh  FoU  Tax  to  Be  TTsad.  — 
Shaver  v.  Robinson,  59  Ala.  195;  Sawyer  v. 
Alton,  4  ni.  127;  State  v.  CoVb,  8  S.  Car.  laj; 
Woo^rd  V.  Isham,  43  Vt.  133. 

IMvlslen  Bstvsea  Bute  and  Ooaaty  Kaqalred.  — 
Hassett  v.  Walls,  9  Nev.  387. 

1.  Setldenoe  Detorminss  UabUlty.—  On  Yuen 
Hai  Co.  V.  Ross,  8  Sawy.  (U.  S.)  384 ;  Herri- 
man  V.  Stowers,  43  Me.  497;  Hartiand  v. 
Church,  47  Me.  169 ;  Parsons  v.  Bangor,  61  Me. 
457;  Thomdike  If.  Boston,  i  Met.  (Mass.)  242; 
Cabot  V.  Boston,  12  Cush.  (Mass.)  52;  Lee  r. 
Boston,  2  Gray  (Mass.)  484:  Camoe  v.  Free- 
town, 9  Gray  (Mass.)  357 ;  State  v.  Ross,  23  N. 
J.  L-  S17;  State  V.  Casper,  36  N.  J.  L.  367; 
Kuntz  V.  Davidson  County,  6  Lea  (Tenn.)  65; 
Woodard  v.  tsham,  43  Vt  123. 

Allen  Liable  to  Tax.  —  See  the  title  Alievs, 
vol.  a,  p.  84. 

Persons  Besidiag  on  Lands  Belongiag  to  the 
United  States  and  used  for  government  pur- 
poses, such  as  naval  yards,  forts,  etc.,  are  ex- 
empt from  poll  taxes  to  the  state  in  the  com- 
munity where  the  lands  are  situated.  Opinion 
of  Justices,  1  Met.  (Mass.)  $So. 

Assessment  In  Two  Towns  Illegal. —  Preston  v, 
Boston.  12  Pick.  (Mass.)  7. 
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erty  or  estate,  and  intangible  as  well  as  tangible  rights  of  value.'  But  it  has 
been  said  that  the  word  '*  property  "  must  receive  a  construction  in  accordance 
with  its  context,  and  whether  a  specific  right  is  subject  to  taxation  may 
depend  upon  whether  it  is  capable  of  valuation  bearing  a  definite  relation  to 
other  things  and  property*  or  whether  the  legislature  has  provided  a  method 
for  its  valuation.' 

SoBuer.  —  The  fact  that  no  u^  is  made  of  property  by  the  owner  does  not 
affect  its  character  as  taxable.* 

b.  Property  Within  Jurisdiction  of  State.  —  Tax  laws  have  no 

extraterritorial  force,'  and  the  taxing  power  of  the  state  is  generally  limited 
in  terms  to  property  within  the  state.  The  question  of  what  property  is 
taxable  within  such  a  power  is  considered  elsewhere  in  this  title.*  It  may 
be  stated  generally  that  debts  and  credits,  as  to  which  controversy  has  fre- 
quently arisen,  are  not  property  within  the  state  of  the  debtor's  domicil  or 
residence,  but  in  that  of  the  creditor's  domicil  only.'  Yet  such  debts  when 
evidenced  by  mortgages,  bonds,  notes,  etc.,  may  be  taxable  in  the  state  where 
such  choses  in  action  are  found,  when  proper  provision  is  made  therefor  in  the 
statutes.* 

c.  Real  or  Personal  Property.  —  Whether  particular  property  is  tax- 
able as  realty  or  personalty  must  depend  on  the  tax  statutes  of  the  state,  for 


I.  Wlut  Property  Iselodes.  —  Carroll  v.  Perry, 
4  McLean  (U.  S.)  35 ;  People  v.  Worthington, 
21  111.  171,  74  Am.  Dec.  86;  Primm  v.  Belle- 
ville, 59  III.  142;  Tallman  v.  Treasurer,  12  Iowa 
534:  State  V.  Savage,  (Neb.  190a)  91  N.  W. 
Rep.  716.  See  also  Estate,  vol.  11,  p.  359; 
and  the  title  Prqpsrty,  vol.  23,  pp.  360,  a6». 

When  words  of  general  description,  such  as 
"all  property  made  taxable  by  law,"  are  used, 
they  include  everything  of  that  kind  not  ex- 
pressly or  by  necessary  implication  excepted. 
State  V.  Keokuk,  etc.,  R.  Co.,  iS3  Mo.  157,  77 
Am.  St.  Rep.  704. 

Property,  in  Its  Broad  8011M,  as  used  in  the 
Constitution  of  Colorado,  art.  10,  9  3,  relative 
to  taxation,  includes  not  only  the  right  of  use 
and  enjoyment,  but  the  exclusive  right  to  alien- 
ate or  transfer.  Arapahoe  County  v.  Rocky 
Mountain  News  Printing  Co.,  15  Colo.  App. 
189. 

Term  Held  to  Be  Conflned  to  Tangible  Thing*.  — 

See  infra,  this  section,  4.  Personal  Property, 

As  to  Corporate  Property,  see  the  title  Taxa- 
tion (Corporate),  post. 

S.  Constmotioa  of  Term. —  People  v.  Hiber- 
nia  Sav.,  etc.,  Soc,  51  Cal.  243,  ai  Am.  Rep. 
704,  constming  a  provision  providing  for  the 
taxation  of  "all  property,"  with  the  qualifica- 
tion that  the  taxation  must  be  in  proportion  to 
value,  equal,  and  uniform. 

8.  State  Board  of  Tax  Com'rs  v%  HoUid^, 
150  Ind.  316. 

Where  Property  Is  Expressly  Exempted  it  has 
been  held  that  it  cannot  be  presumed  that  it 
was  intended  to  tax  it  indirectly  Igr  taking 
money  invested  in  such  proper^.  State  v. 
Moore,  13  Cal.  56. 

4.  ITonnser.  —  Sullivan  v.  State,  no  Ala.  95. 

5.  Bonaparte  v.  Tax  Ct.,  104  U.  S.  593,  oMrm- 
mg  50  Ud.  354;  People  v.  Coleman,  135  N.  Y. 
331. 

6.  See  infra,  this  title.  Place  of  Taxation. 
Haoigy  in  the  Hands  of  a  Receiver  in  n  state  is 

within  the  jurisdiction  of  the  state.  Schmidt  v. 


Failey,  148  Ind.  150;  Walters  v.  Western,  etc, 
R.  Co.,  68  Fed.  Rep.  toos;  State  v.  Railroad 
Com'rs,  41  N.  J.  L.  335. 

7.  Bebts  and  Credits.  —  State  Tax  Case,  151 
Wall.  (U.  S.)  300 ;  Murray  v.  Charleston,  96 
U.  S.  432;  Mackay  v.  San  Francisco,  138  Cal. 
678;  Arapahoe  County  v.  Cutter,  3  Colo.  349; 
Senour  v.  RuUi,  140  Ind.  318;  Thomas  v.  Mason 
Coun^  Cl,  4  Bosh  (Ky.)  135;  Baltimore  v. 
Hussey,  67  Md.  113.  But  see  U.  S.  Bank  v. 
State,  12  Smed.  &  M.  (Miss.)  456. 

8.  Walker  v.  Jack,  (C.  C.  A.)  88  Fed.  Rep. 
576,  reversing  79  Fed.  Rep.  138;  Buck  v.  Miller, 
147  Ind,  586,  63  Am.  St.  Rep.  436. 

In  Mecartney  v.  Caskey,  66  Kan.  412,  after 
deciding  that  a  tax-sale  certificate  owned  by  a 
nonresident  of  the  state  was  not  taxable,  the 
court  said  that  this  doctrine  admitted  of  ex- 
ception: "An  owner  may  separate  his  certifi- 
cates from  himself,  attach  them  to  some  lo- 
cality apart  from  his  residence,  and  employ 
them  there  in  such  manner  as  to  effect  a  per- 
manent submission  of  them  to  the  latter  juris- 
diction ;  or  the  legislature  may  express  a  pur- 
pose to  regard  the  presence  in  the  state  of  tax- 
sale  certificates  belonging  to  a  nonresident  as  a 
submission  of  them  to  the  jurisdiction,  and 
therefore  require  a  contribution  upon  them  to 
the  support  of  the  government." 

Evidenoes  of  Debt,  such  as  bank  notes,  bills  of 
exchange,  or  bonds,  when  situated  in  the  state, 
the  legislature  has  power  to  tax ;  but  the  legis- 
lature has  no  power  to  tax  debts  reduced  to  no 
such  concrete  form  except  at  the  domicil  of  the 
creditor.  Railey  v,  Aasosors.  44  La.  Ann.  769 ; 
Liverpool,  etc.,  Ins.  Co.  v.  Assessors,  51  La. 
Ann.  103 1,  72  Am.  St  Rep.  483. 

HonrMddents  Owning  Tangible  and  Korabls 
Ihoperty  in  a  state  may  be  taxed  therein,  though 
not  upon  debts  and  intangible  property.  CU- 
son  V.  New  Orleans,  46  La,  Ann.  i. 

Kortgages  Held  Taxable  Where  Xortgaged 
Property  Is.  —  Savings,  etc.,  Soc.  v.  Multnomah 
Cotutar»  169  U.  S.  4ai ;  Allen  v.  National  State 
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the  legislature  has  the  ri^t  to  classify  property  for  the  puipose  of  taxation.* 
Where  the  machinery  of  the  statutes  permits  agreements  between  parties  as 
to  the  nature  of  particular  interests,  for  instance  growing  trees  or  houses,  sudi 
agreements  may  control,*  but  they  cannot  work  a  ciiange  in  the  nature  of  the 
property  so  as  to  prejudice  the  state's  claim  theieon  for  taxation.' 

Good  WUL  —  In  New  York  the  good  will  of  a  business  is  not  taxable  either  as 
real  or  personal  property  under  the  general  tax  law,*  but  under  the  corporation 
franchise  tax  law  it  is  taxable  with  the  franchise  as  formii^r  a  part  of  the  value 
of  the  shares.'  In  Indiana  it  has  been  held  that  good  will  is  not  per  se  property 
and  that  its  taxation  has  not  been  authorized  by  statute.® 

4.  Ferunal  Property  —  a.  IN  General.  —  The  state  has  a  right  to  tax  all 
personal  property  within  its  jurisdiction  without  regard  to  the  place  of  the 
owner's  domiciL' 

ViBlble  Pnpertr  Oaly  Bald  to  B*  Tanbla^  —  Under  some  grants  of  authority  to  tax 
property  or  personal  property,  or  enumerating  nominaiim  the  subjects  to  be 
taxed,  it  has  been  held  that  only  visible,  tangible  property  was  taxable,  the 
term  not  embracing  debts,  money,  or  choses  in  action.**  The  power  of  selecting 
the  subjects  of  taxation  is  purely  legislative,  and  whether  special  articles  or 
rights  are  taxable  depends  on  the  construction  of  the  statute.*   The  position 


Bank,  92  Md.  509,  84  Am.  St.  517;  Mum- 
ford  V.  Sewall,  1 1  Oregon  67,  50  Am.  Rep.  46a. 
See  also  Adams  c  Colonial,  etc.,  Mortg.  Co., 
(Miss.  1903)  34  So.  Rep.  482. 

1.  Whether  Realty  or  PmoDalty.  —  Smith  v. 
New  York,  68  N.  Y.  554;  Heridmer  County 
Light,  etc,  Co.  o.  Jobnson,  37  N.  Y.  App.  Div, 
as  7. 

Thus,  as  to  fixtures,  it  ha»  bem  said  tbat 
whatever  their  natnre  as  between  granUu:  and 
grantee  or  at  common  law,  the  legislature  may, 

"  fot  the  purposes  of  taxation,  require  any  por- 
tion of  real  estate,  or  any  of  its  parts  or  acces- 
sories, to  be  listed,  taxed,  and  sold  *  *  *  as 
personal  property,  and  aothortze  the  person  pur- 
chasing to  detach  and  remove  the  parts,  whether 
it  be  standing  trees,  c'ropa,  or  even  windows  or 
doors  of  houses  or  dwellings."  Jobsson  v. 
R(d>«ts,  I03  111.  65s. 

A  Bl^  to  Oalleat  Vhxrfti^eMiidDodkip  for  a 
term  of  years  has  been  held  taxable  neither  as 
real  estate  nor  as  personal  property.  De  Witt 
V.  Hays,  2  CaL  463,  56  Am.  Dec.  353. 

2.  See  infra,  this  section,  5,  Real  Property 
—  Several  Distinct  Interests  in  the  Same  Land; 
Buildings,  Structures,  and  Improvements. 

Z,  Williams  v.  Triche,  107  La.  92;  McGee  v. 
Salem,  149  Mass.  338. 

4.  TaxatioB  of  OooS  Will.  ~  People  v.  Dede- 
rick,  161  N.  Y,  195,  modifying  41  N.  Y.  App. 
Div.  617.  See  also  Detroit  Citizens'  St.  R.  Co. 
V.  Detroit,  125  Mich,  684,  84  Am.  St.  Rep.  589, 
where,  however,  it  is  held  that  considering  the 
favorable  location  of  a  building  for  a  specific 
purpose  is  not  taxing  good  will. 

i.  People  V.  Roberts,  154  N.  Y.  101,  affirm- 
ing 19  N.  Y.  A[q).  Div.  S74:  People  v.  Roberts, 
159  N.  Y.  70,  reversing  35  N.  Y.  App.  Div.  624. 

6.  Hart  v.  Smith,  159  Ind.  182,  95  Am.  St. 
Rep.  280. 

7.  Personal  Fropertr  TazaMs,  —  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18 ; 
Denver,  etc.,  R.  Co.  v.  Church.  17  Colo,  i,  31 
Am.  St.  Rep-  252;  Appeal  Tax  Ct.  f,  Patterson, 
50  Md.  jt66.  Sec  also  sv^a.  this  section,  i. 
Ceneraliv. 

BttnMllTC  XffHt  of  Tax  Lav.  — A  loan  of 


money  made  before  the  passage  of  a  tax  law, 
which  renders  loans  taxable,  is  within  the  law, 
since  it  "«perates  upon  all  pnjperty  within  the 
state  which  comes  within  its  proTisioss."  U. 
S.  Bank  V.  Sute,  12  Smed.  &  M.  (Miss.)  461. 

ASo'»ll«d"Oeff  Tax,"  laid  as  a  police  regu- 
lation to  discourage  keeping  dogs,  'dees  Dot 
recognize  dogs  as  property.  Ex  p.  Cooper,  3 
Tex.  App,  489,  30  Am.  Re(>.  (52.  Aad  see 
Crawford  v.  Ligoaier,  aa  Pa.  Co.  Ct.  3691  «nd 
the  title  Police  Power,  vol.  ju,  p.  918.  Butaee 
Mnllaly  v.  People,  86  N.  Y.  365 ;  Peoyle  v.  Mc- 
Master,  (Scqmi.  Ct.  Gea.  T.)  10  Abb.  Pr.  K.  S. 
(N.  Y.)  132. 

8.  Confined  to  Tangible  Propetv.  —  U.  S.  Bank 
V.  Huth,  4  B.  Mon.  (Ky.)  444;  Johnsoa  v.  Lex- 
ington, 14  B.  ULoa..  (Ky.)  521 ;  Covmgtoo  v. 
Powell,  2  Met.  (Ky.)  226 ;  Looisville  v.  Henaing, 
I  Bush  (Ky.)  381 ;  PuUea  v.  Baleigfa.  66  K. 
Car.  451.  These  weve  all  cases  of  municifa] 
taxatioQ  and  turned  «n  the  oosutrMction  €>f 
clauses  in  the  charter. 

Under  the  Borou^  Act  of  185 1  in  Petauyl- 
vania,  conferring  the  power  to  tax  "  ail  pro^ 
erty,"  it  was  held  that  only  proftarty  cap^le 
of  manual  occupation  was  inckided.  Goepp  v. 
Bethlehem,  28  Pa.  St.  249:  MiiSitrtown  v. 
Jacobs,  69  Pa.  St.  151.  See,  for  dtscussioii  ef 
the  cases  in  this  note,  the  title  Fmpebtt,  toL 
23.  p.  266. 

9.  Articles  Vsed  in  FerfomaiiM  of  Pablie  Cta^ 

tract.  —  Lanterns  owned  and  used  by  a  foreiga 
corporation  in  connection  with  the  perform- 
ance of  a  contract  to  light  streets  for  a  teoa 
of  years  (the  contract  being  primarily  a  con- 
tract to  render  service)  haw  been  ketd  sot 
"personal  property  within  the  eonuDoaweBhli 
leased  for  profit,"  under  the  .MastoclnaeltM  stat- 
ute rendering  such  property  taxable.  Risiag 
Sun  Lighting  Co.  v.  Boston,  181  Mass.  ati. 

Associated  Freu  -Keiabenhip.  —  A  contract  of 
membership  in  the  Associated  Press  is  nirt  tax- 
able property  within  the  laws  of  Colorado, 
Arapahoe  County  v.  Rocky  Momtaia  News 
Printing  Co.,  IS  Colo.  App.  189. 

lasnMasa  PlitiEMi  «re  not  taxable  as  pei»- 
sonalty  in  /owe,  beii^  in  the  nature  of  income^ 
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of  personal  property  as  within  the  sphere  of  state  or  national  laws  '  or  the 
connection  of  such  property  with  realty  *  may  sometime^  raise  a  question  of 
the  right  to  tax  or  of  the  category  within  which  a  thing  falls. 

d.  Abstract  Booi^s. —  Abstract  books  containing  valuable  information  as 
to  the  history  of  real  property  titles,  and  having  a  maiket  value,  have  been 
held  taxable  as  personal  property  although  in  manuscript,*  though  a  contrary 
conclusion  has  been  reached  in  Michigan.'^ 

c,  Ckeoits,  Debts,  anu  SECUKlTiiiis.  —  Credits^  debts,  and  securities  are, 
under  one  form  of  expression  or  another,  universally  rendered  taxable  as 
personal  property.' 


Dubuque  v.  Northwestern  L.  Ins.  Co.,  29  Iowa 
9;  Burlington  v.  Putnam  Ins.  Co.,  31  Iowa  loz. 

InanmiM  FoUoles  are  sot  taxable  in  Indiona, 
no  method  of  valuation  having  been  provided. 
State  Board  of  Tax  Com'rs  v.  Holliday,  150 
lad.  at6. 

IntozlNitiilg  Liqaon  not  kept  for  sale  illegally 
are  taxable  as  personal  property.  Dunbar  v. 
Board  of  Aldermen,  loi  Mass.  317. 

Konay  as  a  subject  of  taxation  is  defined  in 
the  statutes  of  Ohio.  Sec  Patton  v.  Com- 
mercial Bank,  7  Ohio  N.  P.  401,  10  Ohio  Dec. 
321. 

Xouy  lavaitod  is  Tax-sale  Certifleates  is  tax- 
able under  the  statutes  of  Indiana.  State  v. 
Halter,  149  Ind.  apa;  Miller  v.  Vollmer,  153 
Ind.  36. 

8mU  in  Stock  Eichanga.  —  See  the  title  Stock 
and'Pioouce  Exchanges,  vol.  26,  p.  794,  and 
Austen  v.  Brigham,  (Supm.  Ct.  Spec  T.)  67  N. 
Y.  Supp.  891. 

1.  Vestals  are  subject  to  state  taxation,  but 
not  as  instrumentalities  of  interstate  commerce. 
See  the  title  Interstate  Comubkcb,  vol.  17,  pp. 
Ill,  iia,  and  infra,  this  title.  Place  of  Taxa- 
tion. See  also  Yost  v.  Lake  Erie  Transp.  Co., 
(C.  C.  A.)  112  Fed.  Rep.  746;  Oteri  v.  Parker, 
43  La.  Ann.  379.  See  generally  as  to  exemp- 
tions of  government  property,  infra,  this  sub- 
division, g.  Investments  in  Federal  Securities; 
h.  Patent  Rights  and  Copyrights ;  and  infra,  this 
section.  Public  Property  and  Instrumentalities 
of  Government.  See  generally  infra,  this  sec- 
tion. Real  Property, 

%.  Orals  Elevators  owned  by  other  parties,  situ- 
ated on  the  right  of  way  of  a  railroad  company, 
are,  under  the  Minnesota  statutes,  for  purposes 
of  taxation,  personal  property.  State  v.  Red 
River  Valley  Elevator  Co.,  69  Minn.-  131,  over- 
ruling Minneapolis,  etc..  Elevator  Co.  v.  Qay 
County,  60  Minn.  53a.  But  see  as  to  elevators 
owned  by  the  railroad  company.  Chicago,  etc., 
R.  Co.  V.  Houston  County,  38  Minn.  531. 

Vlavnl  0ns  after  being  detached  from  the 
land  are  personalty  and  taxable  as  such. 
Forbes  r.  Gracey.  94  U.  S.  76a.  See  also  infra. 
this  section,' JSffoi  Property;  and  Ore,  vol.  ai,  p. 
1007. 

Bisst.  —  Rent  arrear  is  a  chose  in  action  and 
taxable  aa  a  credit,  but  rent  to  grow  due  is  a 
part  of  the  land  and  not  uxable  as  personalty. 
Seidly  V.  People,  104  111.  349;  People  v.  Mc- 
Comber,  (Supm.  Ct.  Spec.  T.)  7  N.  Y.  SuMk.7>- 

8.  Ahstraet  Bo(fa.  —  Leon  Loan,  etc.,  Co.  v. 
Board  of  Equalization.  86  Iowa  127,  41  Am.  St. 
Rep.  486;  Booth,  etc.,  Abstract  Co.  v.  Phelps, 
8  Wash.  S49»  40  Ant.  St.  Rep.  931  (though  the 
books  were  lately  In  diAer). 


4,  Perry  v.  Big  Rapids,  67  Mich.  146,  11  Am. 
St.  Rep.  570;  Loomis  v.  Jackson,  130  Mich.  594. 

5.  Credits  are  often  rendered  taxLtilc  to  the 
creditor.  Hamersley  v.  Franey,  39  Conn.  176 
("  Mon^,  credits,  choses  in  action,  bonds, 
notes,"  etc.);  Buck  v.  Milter,  147  Ind.  586,  6a 
Am.  St.  Rep.  436 ;  Perrine  v.  Jacobs,  64  Iowa 
79;  Alhia  First  Nat.  Bank  v.  Albia,  86  Iowa  aS 
(shares  of  national  bank  stock  are  "credits") ; 
Liverpool,  etc..  Ins.  Co.  v.  Assessors,  51  La. 
Ann.  1028,  72  Am.  St.  Rep.  483;  State  v.  Rand, 
39  Minn.  502;  Redmond  v.  Rutherford,  87  N. 
Car.  122;  Cameron  v,  Cappeller,  41  Ohio  St 
533  (judgments  taxable  as  credits).  See  also 
Credit,  vol.  8,  pp.  333,  334;  Adams  v.  Claris; 
80  Miss.  134  (solvent  credits). 

And  credits  are  taxable  as  "  property."  San 
Francisco  v.  Lux,  64  Cal.  483 ;  Irvin  v.  Turner, 
47  Ga.  382;  Carreker  v.  Walton,  47  Ga.  394; 
People  V.  Worthington,  21  111.  171,  74  Am.  Dec. 
86;  Goldgart  v.  People,  io6  111.  25;  New  Or- 
leans V.  Mechanics',  etc.,  Ins.  Co.,  30  La.  Ana. 
876,  31  Am.  Rep.  332 ;  Sute  v.  Carson  City 
Sav.  Bank,  17  Nev.  146;  Hayne  v.  Deliesseline, 
3  McCord  L.  (S.  Car.)  374.  See  also  Frop- 
ERTY,  vol.  33,  p.  365  (solvent  credits). 

Where  the  Vendor  Retains  the  Title  to  the 
property  as  security,  the  vendee's  note  for  the 
price  is  still  taxable  as  a  credit,  Marquette  v. 
Michigan  Iron,  etc.,  Co.,  (Mich.  1903)  93  N.  W. 
Rep.  934;  Rheinboldt  v.  Ratne,  52  Ohio  St.  160, 
affirming  3  Ohio  Cir.  Dec.  577,  6  Ohio  Cir.  Ct. 
544;  or  even  the  vendee's  debt  not  evidenced 
by  a  note,  Griffin  v.  Board  of  Review,  184  ni. 
275. 

The  Interest  of  a  Special  Partner  in  a  firm 
has  been  held  not  taxable  aa  a  "  credit." 
Hunter  v.  Newman.  3  Ohio  Dec.  350,  i  Ohio 
N.  P.  307. 

A  Membership  in  the  Associated  Press  is  not 
in  Colorado  taxable  as  a  "  credit."  Arapahoe 
County  V.  Rocky  Mountain  News  Printing  Co., 
IS  Colo.  App^  189. 

Ikshts,  money  owing  by  solvent  debtors,  and 
die  like,  are  sometimes  enumerated  as  taxable 
property.  People  *.  Hibemia  Sav.,  etc.,  Soc, 
51  Cal.  244,  21  Am.  Rep.  704  (evidence  of 
debt)  :  Lamar  v.  Palmer,  18  Fla.  155  (stated 
under  Solvency —  Solvent,  vol.  25,  p.  1 15-116)  ; 
Hunter  v.  Supervisors,  33  Iowa  376.  11  Am. 
Rep.  133;  Deane  v,  Hathaway,  136  Mass.  139; 
People  V.  Coleman,  119  N.  Y.  137;  Johnson  v. 
Oretton  City,  ,1  Oreeron  13;  Blickensderfer  v, 
Sfbnn]  njrectors,  20  Pa.  St.  ,18;  Com.  v.  Lehigh 
Valley  R.  Co.,  104  Pa.  St.  89:  Perry  Coun^  v. 
Troutman,  144  Pa.  St.  i6i.  afBrminf;  8  Pa.  Co. 
Ct.  427;  Catlin  v.  Hull,  21  Vt.  152;  State  v. 
Gaylord,  73  Wis.  324.   And  see  Liverpool,  etc.. 
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Froputy  Only  m  to  Oraditon.  —  Debts  and  securities  are  taxable  only  to  the 
creditor  or  holder  and  not  to  the  debtor,  for  as  to  him  they  are  not  property.* 

Security  OiTen  tor  Debts  and  Credits.  —  The  fact  that  debts  and  credits  in  the  state 
are  secured  by  property  without  the  state  does  not  affect  their  liability  to  tax- 
ation in  the  state,*  and  if  debts  are  owing  to  nonresidcrls  they  are  not 
rendered  taxable  as  mere  debts  or  credits  by  the  fact  that  they  are  secured  by 
mortgages  of  property  within  the  state,"  although  laws  specially  framed  for  the 
taxation  of  the  security  in  the  state  of  its  situs  will  not  be  unconstitutional.^ 

Debti  Seoued  by  Hon-TuabU  Prqpirty.  —  Debts  or  credits  are  none  the  less  tax- 
able  because  secured  by  pledges  of  property  which  is  by  law  exempt  from 
taxation.* 

Meaning  of  "Debt."  —  The  word  "debt"  in  an  enumeration  of  taxable 
pr)perty  includes  as  well  sums  the  payment  of  which  is  promised  at  a  future 
day,  as  sums  already  due  and  payable,  but  it  does  not  extend  to  money  pay- 
able upon  a  future  contingency.'    Thus  mere  claims  for  dam^;es  are  not 


las.  Co.  V.  Assessors,  $1  La.  Ana.  1031,  73  Am. 
St.  Rep.  483. 

Things  in  Aotion  are  sometimes  declared 
taxable.  People  v.  Hibemia  Sav.,  etc.,  Soc, 
Cal.  244,  21  Am.  Rep.  704;  Easton  v.  Board  of 
Review,  183  111.  255.  And  see  Lick  v.  Austin, 
43  Cal.  59a ;  State  v.  Earl,  i  Nev.  395 ;  John- 
son V.  Oregon  City,  3  "Oregon  13. 

Moneys  at  Interest.  —  U.  S.  Bank  v.  State,  la 
Smed.  &  M.  (Miss.)  456  (money  loaned  at  in- 
terest) ;  Sawyer  v.  Nashua,  59  N.  H.  404 
(money  invested  in  bonds  of  a  railroad)  ;  Phila- 
delphia Sav.  Fund  Soc.  v.  Yard,  9  Pa.  St.  359 
(mortgages  and  loans  by  a  corporation);  Fire 
Ins.  Co.  V.  County,  9  Pa.  St.  413  (interest  bear- 
ing deposit  notes-  oF  the  members  of  mutual  in- 
surance company  held  by  the  company). 

Horohaats'  Stetemeats  are  taxable  in  Mis- 
souri,  State  V.  Kinney,  48  Mo.  373. 

1.  DebUAr«Vot]tobtor*sProporty.— State  Tax 
Case,  15  Wall.  (U.  S.)  300;  Murray  v.  (Charles- 
ton, 96  U.  S.  432;  Arapahoe  County  v.  Cutter, 
3  Colo.  349;  Collins  V.  Miller,  43  Ga.  336; 
Gibbons  v.  Adamson,  5  Kan.  App.  90 ;  Railey  v. 
Assessors,  44  La.  Ann.  765 ;  Liverpool,  etc.,  Ins. 
Co.  V.  Assessors,  51  La.  Ann.  1028,  72  Am.  St. 
Rep.  4S3;  Baltimore  v.  Hussey,  67  Md.  112; 
State  V.  Smith,  68  Misa.  79;  State  v.  Earl,  i 
Nev.  395.  See  also  supra,  this  section.  Prop- 
erty in  General  —  Property  Within  Jurisdiction 
of  State. 

2.  Seoorlty  for  Debts.  —  Mackay  v.  San  Fran- 
cisco, 1 1 3  Cal.  392 ;  Ormania  Trust  Co.  v,  San 
Francisco,  1 28  Cal.  596 ;  Bullock  v.  Guilford,  59 
Vt.  516- 

8.  Sute  V.  Smith,  68  Miss.  79 ;  Adams  v.  Co- 
lonial, etc.,  Mortg.  Co.,  (Miss.  1903)  34  Sq.  Rep. 
■482. 

4.  Savings,  etc.,  Soc  v.  Multnomah  Coun^, 
169  U.  S.  421 ;  Adams  v.  Colonial,  etc.,  Uortg. 
Co.,  (Miss.  1903)  34  So.  Rep.  482. 

5.  Seenred  by  Exempt  ColUieral.  —  Savings, 
etc.,  Soc.  V.  San  Francisco,  131  Cal.  356;  San 
Francisco  v.  La  Societe  Francaise.  etc.,  131  Cal. 
613;  Security  Sav.  Bank  v.  San  Francisco,  133 
Cal.  599. 

6.  Debt.  —  People  v.  Argaello,  37  Cal.  534; 
Equitable  L.  Ins.  Co.  v.  Board  of  Equalization, 
74  Iowa  181 ;  Allegheny  County  v.  Kelly,  8  Pa. 
tXst.  390.  And  see  the  title  Deit,  vol.  8.'  p. 
983. 


The  right  of  an  owner  of  land  under  an  agree- 
ment by  which  a  dty  occupies  the  land  and  may 
acquire  title  by  completing  certain  payments, 
but  is  under  no  obligation  to  make  such  pay- 
ments, is  not  taxable  as  a  "  debt."  Perrigo  v. 
Milwaukee,  92  Wis.  236. 

An  Annuity  is  a  debt  under  a  tax  law  only 
so  far  as  payments  are  actually  due,  future 
payments  depending  on  the  contingency  of  life 
or  death.  State  v.  Cornell,  31  N.  J.  L.  374; 
State  V.  Shnrts.  41  N.  J.  L.  379.  But  see  Wet- 
more  V.  State,  18  Ohio  77  {distinguished  in 
Chisholm  v.  Shields,  67  Ohio  St,  374,  revers- 
ing II  Ohio  Cir.  Dec.  361,  21  Ohio  Cir.  Ct. 
231),  estimating  taxation  upon  the  basis  of  the 
calculated  present  value  of  an  annuity.  See  also 
infra,  this  title,  IX.  6.  e.  (2)  (/)  Separate  Es- 
tates or  Interests  in  Same  Property. 

A  Osrtifloate  of  Pniehaie  under  a  roreolonn 
■alt  is  taxable,  since  the  only  contingency  is 
whether  the  purchaser  shall  receive  a  deed  or 
bis  bid  with  interest.  Wedgbury  v.  Cassell, 
164  111.  622. 

Debts  Xhie  are  taxable  as  credits. 

United  States,  —  New  Orleans  Canal,  etc^ 
Co.  V.  New  Orleans,  99  U.  S.  97. 

CaHfomia.  —  People  v.  Argiiello,  37  C^.  534. 

/Umow.  ~  Jacksonville  v.  McCoonel,  13  IlL 
138. 

Nebraska.  —  Jones  v.  Seward  County,  10  N«>. 
154. 

Pennsylvania.  —  Maltby  v.  Reading,  etc,  R. 
Co.,  52  Pa.  St  140. 

Texas.  —  Connor  v.  Waxabachie,  (Tex.  1889) 
13  S.  W.  Rep.  30;  Ferris  v.  Kimble,  75  Tex. 
476. 

An  Amurd  by  the  Oomt  of  CommfsslonerB  of  Uw 

j^lfttw^fff*.  Clainu  is  not  taxable  as  a  "  debt 
due  "  until  Congress  lias  made  a  specific  appro- 
priation for  its  paymenL  Bucksport  v.  Wood- 
man, 68  Me.  33. 

Debts,  eto.,  Kot  Due  are  so  taxable,  v  New  Jer- 
sey Hedge  Co.  v.  Craig,  51  N.  J.  L.  437;  People 
V.  McComber,  (Supm.  Ct.  Spec.  T.)  7  N.  Y. 
Supp.  71 ;  Rheinboldt  v.  Raine,  52  Ohio  St  160, 
3  Ohio  Cir.  Dec.  577. 

Money  Doe  or  Owing  for  Sale  of  Kealty. — 
Ouachita  County  v.  Rumph,  43  Ark.  525 ;  Per- 
rine  v.  Jacobs.  64  Iowa  79:  State  v.  Rand,  39 
Minn,  502;  People  v.  Ogdensburgh,  48  N.  Y. 
390;  lUieinboldt  v.  Raine,  52  Ohio  St.  160, 
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taxable,*  but  a  specific  award  for  damages  for  lands  taken  under  eminent 
domain  may  be  taxed,  although  the  property  owner  declined  to  accept  the 
award  for  inadequacy,' 

d.  Money  Deposited  in  Bank.  — Cash  on  deposit  with  a  bank  is  usually 
regarded  as  a  chest  in  action,  the  relation  between  bank  and  depositor  being 
merely  that  of  debtor  and  creditor,'  and  deposits  are  so  taxable ;  but  in  some 
states  deposits  are,  under  the  tax  laws,  held  assessable  as  money  oa  hand  or 
cash.* 

e.  Mortgages.  —  Under  some  statutes  a  mortgage  is  considered  as  a  mere 
security  for  money  loaned,  and  is  taxed  to  the  mortgagee  as  personal  prop- 
erty,^  but  in  other  states  it  is  regarded  for  purposes  of  taxation  as  an  interest 
in  the  realty.' 

/.  State  and  Municipal  Bonds.  —  State  and  municipal  bonds  have 
been  held  not  to  be  embraced  in  a  general  enumeration  of  things  taxable  in  a 
statute  of  the  state  wherein  such  bonds  were  issued,**  but  they  may  be  specific- 
ally included.*    Bonds  of  another  state  and  of  municipalities  situated  in 


doming  3  Ohio  Cir.  Dec  577.  But  an  option 
to  pnrcbase  is  not  taxable  aa  a  "  debt."  Per- 
rigo  V.  Milwaukee,  92  Wis.  336. 

1.  Olmimi  for  DuufW.  —  Arnold  v.  Middle- 
town,  41  Conn.  ao6;  Lowell  v.  Street  Com'ra, 
106  Mass.  540. 

8.  People  V.  Halsted,  a6  N.  Y.  App.  DIt.  316, 
oMrmed  159  N.  Y.  533. 

t.  Buk  Dopoiita.  —  See  the  title  Banu  and 
Bankimc,  vol.  3,  p.  836. 

4.  Qtnanl  D^oaltf  Taxable  aa  Debts.  —  San 
Francisco  v.  Lux,  64  Cal.  481  ;  Pacific  Coast 
Sav.  Soc.  V.  San  Francisco,  133  Cal.  14;  Clason 
V.  New  Orleans,  46  La,  Ann.  i ;  Grundy  County 
V.  Tennessee  Coal,  etc.,  Co.,  94  Tenn.  316. 

A  Deposit  of  United  ttatai  Lagtl  Tender  Votee 
in  a  bank  was,  if  the  deposit  was  special,  not 
taxable  before  the  act  of  Coogreas  rendering 
tbem  taxable  (38  U.  S.  Stat.  L.  378).  bat  if 
the  deposit  was  general,  the  bank  mingling  them 
with  its  other  funds,  though  agreeing  to  repay 
in  legal  notes,  they  were  taxable  even  before 
the  act.    Carpenter  v.  Lewis,  9  Ohio  Dec.  498. 

Xos^  Depoeitad  In  SnviBg  Baaki  is  sometimes 
made  an  exception  to  this  rule.  Burke  v. 
Badlam,  57  Cal.  603.  And  see  the  title  Savings 
Banks,  vol.  34,  p.  1346. 

6.  Gray  v.  Street  Com'rt,  138  Haas.  414; 
City  National  Bank  v.  Charles  Baker  Co.,  180 
Mass.  42 ;  Campbell  v,  Wiggins,  a  Tex.  Civ. 
App.  t ;  Campbell  v.  Riviere,  (Tex.  Civ,  App. 
1893)  22  S.  W.  Rep.  993.  See  also  Rich- 
mond, etc,  R.  Co.  V.  Com'rs,  84  N.  Car.  504. 

Konay  Bn^loyafl  In  BwInaN. —  When  wmi 
deposited  represent  the  capital  with  which  a 
nonresident  business  concern  carries  on  a  busi- 
ness within  the  state,  it  has  been  held  that  they 
ma;  be  taxed  within  the  state  as  personal 
property.  Parker  v.  Strauss,  49  La.  Ann.  11 73; 
Blueflelds  Banana  Co.  v.  Assessors,  49  La.  Ann. 
43;Comptoir  National  D'Eacompte  v.Asaessors, 
53  La.  Ann.  1319. 

6.  Kartfrarw —  California.  —  People  v.  Whar- 
tenby,  38  Cal.  4^1  (Stat.  "  all  money  at  interest 
secured  by  mortgage  or  otherwise  "  —  the  debt, 
not  mortg3Ke  as  chose  in  action,  taxed). 

Iowa.  —  Davenport  V.  Mississippi,  etc.,  R.  Co., 
13  Iowa  539  (Stat.,  "mortgages  and  otlier  like 
securities  "). 

Maryland. —  Tatl  Cases,  iz  Gill  &  J.  (Md.) 
X17;  Appeal  Tax  Ct.  v.  Patterson,  50  Md.  354. 


Michigan.  —  Atty.-Gen.  v.  Sanilac  County,  71 
Mich.  16  (Stat.,  "all  indebtedness  due  to  in- 
habitants of  this  state"). 

Minnesota.  —  State  v.  Redwood  Falls  Bldg., 
etc..  Assoc.,  45  Minn.  154  (Stat.,  "all  claims 
and  demands  secured  by  deed  or  mortgage  "). 

Mississippi.  —  Adams  v.  Colonial  etc.,  Mortg. 
Co.,  (Miss.  1903)  34  So.  Rep.  483. 

Mpitiamtt.  —  C^atin  Coumy  v.  Beattie,  3 
Mont  173* 

Ptnnsylvania.  —  Philadelphia  Sav.  Fund  Soc 
V.  Yard,  9  Pa.  St.  359 ;  Com.  v.  Lehigh  Valley 
R.  Co.,  104  Pa.  St.  89;  Perry  County  v.  Trout- 
man,  144  Fa.  St  361,  affirmtng  8  Pa.  Co.  Ct 
437. 

Utah.  —  Judge  v.  Spencer,  15  Utah  243. 

IVuconsin. —  State  v.  Gaylord.  73  Wis.  316. 

See  also  State  v.  Massaker,  35  N.  J.  L.  531. 

A  mortgage  to  a  trustee  has  been  held  tax- 
able as  personal  property  to  the  trustee.  La- 
trobe  v.  Baltimore,  19  Md.  18.  Compare  People 
V.  Coleman,  119  N.  Y.  137,  reversing  53  Hun 
(N.  Y.)  482. 

Aa  to  Kortmrs  Xxsmption  under  Maryland 
statute,  see  Appeal  Tax  Ct.  f.  Gill,  50  Md. 
377,  and  the  title  Exeuptiohs  (from  Taxa- 
tion), vol.  13,  p.  353. 

A  Bsssmtlon  by  t^  Tsndoi  of  the  Sight  to 
Ssfanhsss  does  not  make  him  liable  to  taxes 
as  mortgagee.  Thomas  v.  Holmes  County,  67 
Miss.  754. 

When  a  Kort^«|rs  Has,  Been  Battled  and  Can- 
eeied,  the  debt  tt  represented  no  longer  exists, 
and  an  attempt  to  tax  it  ia  improper.  Earles 
V.  Ramsay,  fit  N.  J.  L.  194. 

7.  See  infra,  this  section,  5.  h.  Mortgagee 

t.  ttBta  ud  Xnnioipal  Bonds.— See  the  title 

EXEHPTIONS  (PROU  TAXATION),  vol.  13,  p.  373. 
But  see  State  v.  Keokuk,  etc,  R.  Co.,  153  Mo. 
*S7.  77  Am.  St.  Rep.  704, 

8.  Hall  V.  Middlesex  County,  lo  Allen 
(Mass.)  too  ("public  stocks  and  securities"); 
Com.  V.  Maury,  82  Va.  883.  And  see  nndcr 
Public,  vol.  33,  p.  305,  the  paragraph  Public 
Slocks  and  Seciu^tiss, 

Where  a  statute  made  taxable  "  all  public 
loans  whatsoever,  except  those  issued  by  this 
commonwealth  or  the  United  States,"  municipal 
bonds  were  held  taxable.  Wilkes-Barre  De- 
posit, etc.  Bank  v.  Wilkes-Barre,  148  Pa.  St 
601. 
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another  state,  however,  are  subject  to  taxation  without  regard  to  whether  they 
are  taxable  or  not  in  the  latter  state.^ 

g.  Investments  in  Federal  Securities. —  Investments  in  securities  of 
the  United  States  are  free  from  taxes  by  the  states.* 

k.  Patent  Rights  and  Copyrights.  —  Tangible  articles  produced  under 
letters  patent  of  the  United  States  are  subject  to  taxation  by  the  several  states, 
but  the  incorporeal  right  conferred  by  the  patent  is  not  subject  to  siate  tax- 
ation.' Capital  invested  in  United  States  patent  rights  has  been  held  not  liable 
to  state  taxation.*  Copyrights  stand  on  die  same  basis  as  patent  rights  with 
reference  to  the  subject  of  state  taxation,  and  are  exempt.' 

S.  Beal  Property  —  a.  Definition.  —  Real  property,  within  the  meaning 
of  a  statute  providing  for  taxation,  has  been  held  to  embrace  every  species  of 
title,  whether  inchoate  or  complete.* 

The  Term  "Property  in  Landa"  is  not  confined  to  title  in  fee,  but  is  sufficiently 
comprehensive  to  include  any  usufructory  interest,  whether  it  be  a  leasehold 
or  a  mere  right  of  possession,' 

Bmnl  Msttaet  lBt«r«rti  in  tlw  Sum  lud.  —  Several  persons  may  have  in  one 
tract  of  land  distinct  interests  ^  which  are  the  subject  of  taxation,  such  as 


1.  Bonaparte  v.  Tax  Ct.,  104  U.  S.  592, 
affirming  Appeal  Tax  Ct.  v.  Patterson,  50  Md. 
354 ;  Appeal  Tax  Ct,  v.  Gill,  50  Md.  377. 

8.  See  the  title  Exemptions  (from  Taxation), 
vol.  12,  p.  371.  See  also  Howard  Sav.  Inst.  v. 
Newark,  63  N.  J.  L.  S47,  reversing  63  N.  J.  L. 
65.  and  applying  Act  of  Cong.  1894.  a8  U.  S. 
Stat.  L.  37S,  permitting  taxation  of  certain 
securities ;  Cleveland  Trust  Co.  v.  Lauder,  63 
Ohio  St.  26^. 

TuAtioD  of  an  Annuity  Serived  from  Invest- 
ments  in  Government  Bondi  has  been  held  not  a 
tax  on  the  bonds.  Chisholm  v.  Shields,  21  Ohio 
Cir.'Ct.  231,  I J  Ohio  Cir.  Dec.  361. 

8.  See  the  titles  Exemptions  (from  Taxa- 
tion), vol.  12,  p.  376;  Hawkers  and  Peddlers, 
vol.  15,  p.  297;  Patents,  vol.  22,  p.  447.  See 
also  Com.  V.  Petty,  96  Ky.  452. 

4.  See  references  in  the  last  note. 

In  New  York,  People  v.  Campbell,  138  N.  Y. 
543,  followed  in  People  v.  Wemple,  148  N,  Y. 
690,  would  seem  to  lead  to  a' contrary  conclu- 
sion. The  question  was  alluded  to  but  not  de- 
cided in  People  v.  Barker,  139  N.  Y.  55.  In 
People  V.  Assessors,  156  N.  Y.  417,  offirmtnx 
ig  N.  Y.  App.  Div.  599,  it  waa  held  that  the 
value  of  patent  rights  owned  by  a  corporation 
may  not  be  included  in  assessing  the  same,  the 
question  being  left  open  whether  when  "  the 
capital  stock  of  an  ^ectric  company  is  used 
to  pay  for  the  use  of  methods  and  appliances  of 
a  parent  company,  protected  by  patents,  [itl 
can  be  said  that  this  stock  is  invested  in  patent 
rights  within  the  general  principles  that  patents 
are  not  taxable." 

JCaryland.  —  In  Crown  Cork,  etc,  Co.  v. 
State,  87  Md.  687,  67  Am.  St  Rep.  371,  it  is 
held  that  a  tax  upon  shares  of  a  corporation 
whose  capital  represents  patent  rights  is  in  no 
sense  a  tax  upon  such  patent  rights,  and  la 
constitutional.  In  its  opinion  the  court  goes 
further,  and  declares  that  it  fails  "  to  see  how  a 
state  tax  apon  patent  rights  themselves  would 
directly  or  indirectly  conflict  with  the  pojvcr 
conferred  upon  the  federal  government "  to 
grant  and  control  patents.  U.  S.  Const.,  art.  i, 
S  8 

6.  Oopyrlgbti.  —  People  v.  Roberts,  159  N.  Y. 


70,  reverting  35  N.  Y.  Kpp.  Div.  624.  See  also 
the  title  Copyright,  vol.  7,  p.  515. 

6.  Definition.  —  Puget  Sound  Agricultural  Co. 
V.  Pierce  County,  i  Wash.  Ter.  1 59.  See 
the  titles  Property,  vol.  23,  p.  259;  Real  Prop- 
erty, voL  33,  p.  934.  Also  Land,  voL  18,  p. 
149;  Real  Estate,  vol.  33,  p.  893. 

SmI  Pioyrty  in  lax  Lawi  is  said  to  mean 
land  with  its  fixtures  and  inherent  and  exist- 
ing accessories.  It  must  be  capable  of  descrip- 
tion by  metes  and  bounds  and  be  conveyable  by 
deed.    Hughes  v.  Vail,  57  Vt.  44. 

Land  nndar  Water  Inolndlog  Stmetnres  Annexed. 
—  Lowell  V.  Middlesex  County.  0  Allen  (Mass.) 
131 ;  Pingree  v.  Berkshire  County,  102  Mass. 
76;  Lowell  V.  Middlesex  County,  15X  Idass. 
372,   And  see  Ij^kd.  vol.  18,  p.  147,  note. 

Land  B«tw«ea  tlu  Lam  ud  thi  BItnt  is  sub- 
ject to  taxation  when  used  by  the  front  pro- 
prietor for  purposes  of  revenue  or  otherwise. 
Mathis  V.  Assessors,  46  La.  Ann.  1570. 

Bight  of  Way,  in  a  tax  act,  may  apply  to  the 
strip  of  land  appropriated  by  the  railway  com- 
pany, and  not  relate  to  the  mere  intangible 
right.  Keener  v.  Union  Pac  R.  Co.,  31  Fed. 
Rep.  126.  See  Richt  of  Way,  voL  34,  p.  969, 
note. 

A  Tax  on  a  BnlUlng  in  Which  Theatrioal  and 
Othtr  Ferformanoea  Are  Given,  under  a  Pennsyl- 
vania act,  is  not  a  tax  on  real  property,  but  on 
the  occupation  of  players  and  showmen. 
Oellers  v.  Ritter,  5  Dist.  149,  aKrmed  3 
Pa.  Super.  Ct.  537. 

7.  "  Pre]r«rtr  in  Ludt."—  State  v.  Moore,  la 
Cal.  56;  Los  Angeles  v.  Los  .^igeles  City 
Water  Works  Co.,  49  Cal.  638 ;  People  v.  Don- 
nelly, 58  Cal.  144- 

For  Taxation  ot  Posieiwry  Claims  to  PabUs 
Lands,  see  infra,  this  section,  6.  Public  Property 
and  Instrumentalities  of  Government. 

A  Baiiroad  Tosnsl  nndsr  a  Highway  has  been 
hdd,  under  a  special  act  authorizing  the  rail- 
way, to  be  not  merely  an  easement  but  an  in- 
terest in  land,  a  "hereditament"  subject  to  a 
land  tax.  Metropolitan  R.  Co.  v.  Fowler,  (1893) 
A.  C.  416.  aMrming  (1892)  i  Q.  B.  165. 

8.  See  Ashe  Carson  Co.  v.  State,  (AJa.  1903) 
3S  So.  Rep.  38,  quoting  Code  Ala.  1896.  S  391 1. 
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land  and  mineral  rights,*  or  land  and  growing  trees,*  or  land  and  structures 
thereon.* 

b.  Buildings,  Structures,  and  Improvements.  —  Buildings,  structures, 
and  improvements  affixed  to  land  become  a  part  thereof  and  are  taxable  as 
Ignd  or  real  property.* 

Title  to  straotor*  Sarmd  from  BoU.  —  Under  the  definitions  of  land  or  real  prop- 
erty in  some  statutes,  one  person  may  be  taxed  as  the  owner  of  the  fee  of  the 
land,  and  another  for  the  buildings  and  other  structures  thereon  as  realty,* 
while  under  other  statutes  structures  and  buildings  can  be  taxed  as  realty  only 
in  connection  with  the  land  upon  which  they  are  situated.*   When  the  owner- 


providing  for  the  taxation  to  the  owner  thereof 
of  "eveiy  separate  or  apecial  interest  in  any 
land." 

log-dltdi  Throagh  Otlur's  Ijuodt  Tazablo.  — 

Snllivan  v.  State,  117  Ala.  214. 

1.  See  infra,  this  subdivision,  Minin$  and 
iiimgr^  Rights. 

t,  OrewlBg  Tr«M.  —  Globe  Lumber  Co.  v. 
Lockett,  106  La.  414;  Fox  v.  Pearl  River  Lum- 
ber Co.,  80  Miss.  I. 

A  contract  changing  title  to  growing  timber 
only  as  it  is  cut  down  and  becomes  personalty 
has  been  held  not  to  sever  the  timber  from  the 
■oil  for  the  purposes  o£  taxation  and  the  trees 
are  still  taxable  to  the  owner  of  the  land  as 
realty.  Williams  v.  Triche,  107  La.  92.  But 
the  notes  given  for  such  a  purchase  have  been 
held  taxable  as  "  credits."  Marquette  v.  Michi- 
gan Iron,  etc.>  Co..  (Mich.  1903)  9a  N.  W. 
Rep.  934. 

In  Alabama  a  Timber  Iioase  giving  the  lessee 
a  right  to  enter  and  cut  timber  of  a  specified 
size  only,  and  transferring  the  property  in  the 
trees  when  and  as  th«y  are  cut,  is  taxable, 
under  tfae  statute  providing  for  taxation  of 
"  every  separate  or  special  interest  in  any  land  " 
to  the  lessee.    Freeman  v.  State,  115  Ala.  20S. 

Ehrowing  Treei  Have  Bean  Taxed  as  Fefsenalty 
to  the  vendee  in  Kentucky.  Coldiron  v.  Ken- 
tucky Lumber  Co.,  (Ky.  1895)  33  S.  W.  Rep. 
»4> 

See  further,  infra,  this  subdivision,  LicMi«  to 
UsgJLand. 

8.  See   infra,   this   subdivision,  BnUdingM, 
Slmcturer,  and  Improvements. 
4.  Bnildlags,  atntetnres,  and  Zmfrovsments. — 

Consolidated  Coal  Co.  v.  Baker,  135  111.  545; 
Pennsylvania  R.  Co.  v.  Pittsburg,  104  Pa.  St. 
S2z;  Hughes  v.  Vail,  57  Vt.  44.  See  also 
House,  vol.  15,  pp.  770,  771 ;  Land,  vol.  18,  pp. 
142,  144;  Real  Estate,  vol.  23,  pp.  893,  894. 

Bridges  are  taxable  as  real  estate.  Alexan- 
dria Qinal  R.,  etc,  Co.  v.  District  of  Columbia, 
I  Mackey  (D.  C.)  217;  State  v.  Hannibal,  etc., 
R.  Co.,  89  Mo.  98;  State  v.  Mississippi  River 
Bridge  Co.,  109  Mo.  253;  Hudson  River  Bridge 
Co.  V.  Patterson,  74  N.  Y.  365  (toll  bridge). 
See  Land,  vol.  18,  p.  146.  See  also  Quincy  R. 
Bridge  Co.  v.  Adams  County,  88  111.  615. 

As  to  whether  a'  bridge  is  within  the  term 
"  roadbed,"  "  right  of  way,"  and  "  superstruc- 
ture "  in  a  tax  atatnte.  see  Roadbed,  voL  24,  p. 
989,  note. 

Flersare  real  property.  Smith  v.  New  York, 
68  N.  Y.  552. 

PIpea  and  Mains  for  Water,  Oas,  etc  —  Iowa. 
—  Matter  of  Des  Moines  Water  Co.,  48  Iowa 
3J4 :  Capital  City  Gas  Light  Co,  v.  Charter  Oak 
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Ins.  Co.,  51  Iowa  32;  Oskaloosa  Water  Co.  v. 
Board  of  Equalization,  84  Iowa  407. 

Kentucky.  —  Covington  Gaa-light  Co.  v.  Cov- 
ington, 84  Ky.  94. 

Maine.  —  Paris  v.  Hormy  Water  Co.,  85  Me; 
330,  3S  Am.  St.  Rep.  371. 

Michigan.  —  Monroe  Water  Co.  v.  French- 
town  Tp.,  98  Mich.  431. 

New  York.  —  People  v.  Martin,  48  Hun  (N. 
Y.)  193.  See  also  Land,  vol.  18,  p.  145;  Rial 
Estate,  vol.  23,  p.  894. 

In  Herkimer  County  Light,  etc.,  Co.  v.  John- 
son, 37  N.  Y.  App.  Div.  257,  machinery  used 
in  connection  with  such  mains,  etc.,  was  held 
taxable  as  real^, 

Ballroads,  ather  in  streets  or  elsewhere,  are 
taxable  as  lands.  Neary  v.  Philadelphia,  etc., 
R.  Co.,  7  Houst.  (Del.)  419;  Union  Trust  Co. 
V.  Wri>er,  96  III.  346 ;  Appeal  Tax  Ct.  v.  West- 
em  Maryland  R.  Co.,  50  Md.  274 ;  People  v.  Cas- 
sity,  46  N.  Y.  46 ;  People  V.  Tax,  etc.,  Com'rs, 
loi  N.  Y.  322,  reversing  23  Hun  (N.  Y.)  687; 
Pennsylvania  R.  Co.  v.  Pittsburgh,  104  Pa.  St. 
522;  South  Nashville  St.  R.  Co.  v.  Morrow,.  87 
Tenn.  406.  See  also  Land,  vol.  18,  pp.  145, 
146;  Real  Estate,  vol.  23,  p.  894, 

Btmotnrss  far  Elevated  KaUroads.  —  People  v. 
Tax,  etc.,  Com'rs,  82  N.  Y.  459. 

Telegraph  lines  may  be  taxed  as  real  prop- 
erty, although  paying  a  privil^^  tax.  Western 
Union  Tel.  Co.  v.  State,  9  Baxt.  (Tenn.)  509, 
40  Am.  Rep.  99.    And  see  Land,  vol.  18,  p.  146. 

0.  BoUdius  and  Fixtures  as  Bealty. —  Smith 
V.  New  York,  68  N.  Y.  sS»l  People  v.  Casaitr, 
46  N.  Y.  46;  Union  Compress  Co.  v.  State,  64 
Ark.  136. 

DlAreDt  Stules  in  Honss.  —  Cincinnati  Col- 
lege If.  Yeatman,  30  Oliio  St.  376.  And  see 
South  Cong.  Meettn^iouse  v.  Lowell,  i  Met. 
(Mass.)  538. 

Building  on  Exempt  Land.  —  A  building  may 
be  taxed  as  realty,  though  the  land  on  which  it 
stands  is  exempt  Riusell  v.  New  Haven,  51 
Conn.  359;  State  v.  Mission  Free  School,  162 
Mo.  332;  People  v.  Tax,  etc.,  Com'rs,  8s  N.  Y. 
459  (elevated  railroad  stmetnre) ;  People  v. 
Assessors,  93  N.  V.  308. 

An  Agreement  that  a  Straotura  Is  ta  Beeome  the 
ftoperty  Of  the  Lessor  at  the  end  of  the  term  has 
been  held  to  negative  an  intention  to  sever  it 
from  the  land,  and  to  exempt  it,  where  the  land 
itself  is  exempt  as  property.  People  v. 
Barker,  153  N.  Y.  98,  aMrming  15  N.  Y.  App. 
Div.  628.  Compare  Burbank  v.  Assessors,  52 
La.  Ann.  isoti. 

6.  Taxable  as  Realty  Only  In  Conneetlon  vitk 
the  Land. — McGee  v.  Salem,  149  Mass.  238 
[fifing  ftfilligan  v.   Drury,   130  Mass.  428  j 
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ship  is  severed,  they  may  become  personalty  and  taxable  as  such.* 

c.  Easements.  —  Easements,  if  appurtenant,  are  a  part  of  the  realty  to 
which  they  are  attached,  and  in  general  are  taxable  as  such;  but  easements  in 
gross  are  taxable  apart  from  the  land.' 

d.  Fixtures.  —  in  Detaralning  Whetliar  u  Artlale  b  a  nxton  under  a  tax  law, 
and  therefore  whether  it  is  taxable  as  realty  or  as  personalty,  the  principles  to 
be  applied  have  been  declared  to  be  as  rigid  as  those  which  determine  the 
question  of  fixtures  between  vendor  and  vendee.'  But  it  has  been  said  that 
the  determination  of  what  are  fixtures  between  various  classes  of  persons  can 
be  of  little  aid  on  questions  of  taxation, "  because  the  tax  law  has  set  up  a 
standard  of  its  own  which  must  govern  the  case."  ' 

e.  Leaseholds.  —  Leaseholds,  though  not  properly  real  estate,  may  by 
statute  become  such  and  be  so  taxable.* 

/  License  to  Use  Land,  —a  umdm  to  a«  oa  uai  aad  strw  ud  bomtc  tte 
?rodiuti  TKereoT  has  been  held  to  be  not  such  an  interest  in  the  land  as  is  taxable 
as  real  property.* 


Flanders  v.  Cross,  lo  Cush.  (Mass.)  514].  See 
also  Gray's  Harbor  Co.  v.  Cliehalis  County,  33 
Wash.  309- 

1.  An  AgreemMit  for  ths  BenwTal  of  a  build- 
ing erecteu  on  leased  land  at  the  end  of  tbe 
term  has  been  held  to  render  it  taxable  as  per- 
sonal  and  not  as  real  property.  Parker  f.  Red- 
field,  10  Conn.  490;  East  Tennessee,  etc.,  R. 
Co.  V.  Morristown,  (Tenn.  Ch.  1895)  3S  S.  W. 
Rep.  771 ;  Clove  Spring  Iron  Works  v.  Cone.  56 
Vt.  603.  But  see  Land,  vol.  18,  p.  14a;  Real 
Estate,  vol.  23,  p.  893 ;  and  the  title  Pbuohal 
RiPAftiAN  Rights,  vol.  34,  p.  981. 

Bolldlng  on  Exunpt  Land  Taxad  as  Personalty. 
—  Percival  v.  Thurston  County,  14  Wash.  586 
(special  statute). 

9.  Easements.  —  Winnipiseogee  Lake  Cot- 
ton, etc.,  Mfg.  Co.  p.  Gilford,  64  N.  H.  337. 
See  also  Land,  vol.  18,  p.  143;  Pbopertv,  vol. 
23,  p.  264;  and  the  title  Easeherts,  vol.  10. 
p.  398- 

An  easement,  it  has  been  held,  -  cannot  be 
taxed  independently,  but  only  as  enhancing  the 
value  of  the  dominant  tenement.  Fall  River  v. 
Bristol  County,  125  Mass.  567;  Detroit  v.  De- 
troit Qty  R.  Co.,  76  Mich.  437.  But  see  Flax 
Pond  Water  Co.  v.  Lynn,  147  Mass.  31  ;  Detroit 
atizens'  St.  R.  Co.  v.  Detroit.  135  Mich.  682, 
84  Am.  St.  Rep.  s89> 

Blpaziaa  S^hts,  such  as  the  use  of  water 
power,  are  incident  to  the  land,  and  taxable  as 
real  estate.  State  v.  Minneapolis  Mill  Co.,  26 
Minn.  329 ;  Winnipiseogee  Lake  Cotton,  etc., 
Mfg.  Co.  V.  Gilford,  64  N.  H.  337.  See  also 
Real  Estate,  vol.  33,  p.  895 ;  and  the  title 
RiFAKiAH  Rights,  vol.  34,  p.  981. 

Bxamption  —  Sapuatv  ExUtasoa. — Before  such 
rights  are  actually  severed  from  the  parent 
estate  by  the  act  of  the  owner  thereof,  they  have 
no  separate  existence  for  purposes  of  taxation, 
and  an  exemption  of  the  parent  estate  atUches 
to  them.  Sute  v.  St.  Paul,  etc.,  R.  Co.,  81 
Minn.  422. 

Water  Fowo'.  until  applied  to  mills,  is  poten- 
tial, not  actual  in  the  sense  that  it  is  prop- 
erty subject  to  taxation;  when  applied  to  mills 
it  becomes  a  part  of  the  property,  thereby  giv- 
ing them  value,  the  proper  subject  of  taxation. 
Union  Water  Power  Co.  v.  Ai^iim,  90  Me.  60. 
09  Am.  Si.  940* 


8.  Tixtaree.  —  People  v.  Waldron,  26  N.  Y. 
App.  Div.  527,  holding  machinery  affixed  by  a 
manufacturing  corporation  to  be  real  property. 
See  also  the  title  Fixturks,  vol.  13,  p.  594- 

4.  Herkimer  County  Light,  etc.,  Co.  v.  John- 
son, 37  N.  Y.  App.  Div.  257.  See  also  Rich- 
mond, etc.,  R.  Co.  V.  Alamance,  84  N.  Car.  506. 

In  fVest  Virginia  the  statutes  provide  that 
"  personal  property  "  includes  "  all  fixtures  at- 
tached to  land,  if  not  included  in  the  valuation 
of  such  land  entered  in  the  proper  lasd  book." 
Carter  v.  Tyler  County  Ct.,  45  W.  Va.  806. 

ElMtrio  mris  and  Poles,  Dynamos,  and  as  Ele^ 
trie  Svitoh-board  have  been  held  taxable  as 
personal  property  in  Rhode  Itland,  being  remov- 
able without  injury  to  the  freehold.  Newport 
Illuminating  Co.  v.  Tax  Assessors,  19  R.  1. 
632. 

An  BnglM,  BaiUr,  BelUag,  etc.,  under  Rev. 
Stat.  111.,  c,  120,  I  as,  were  hdd  personal^ 
though  affixed  to  the  realty.  Johnson  v.  RoV 
erts,  103  HI.  655.  ^ 

5.  See  Land,  vol.  18,  p.  144;  Real  Estate, 
vol.  23,  p.  894.    See  also  title  Groukd  Rent, 

vol.   14,  p.  1 122. 

Leaass  for  Ninety-nine  Tears  Held  to  Be  Taxable 
ta  Bealty.  —  Washington  Market  Co.  r.  Di»- 
trict  of  Columbia,  4  Mackey  (D.  C.)  416.  Com- 
pare Wilgtis  V.  Omk;  g  Bush  (f^.)  556. 

Lease  Baneirabl*  tvnwt  Zs  Ra^^.  —  Street 
V.  Columbus,  75  Miss.  822;  Gncinnati  College 
V.  Yeatman,  30  Ohio  St.  276. 

Bant  Char^  or  Ground  Bents  are  included 
in  "  land  "  as  taxable  property  under  the  Vir- 
ginia Code,  but  the  statutes  make  no  provision 
for  its  assessment  otherwise  than  as  income. 
Willis  V.  Com.,  97  Va.  667- 

Laua  of  Wirtar  Worki  aad  Bl^t  ts  Vm  — 
Los  Angries  v.  Los  Angeles  City  Water  Works 
Co.,  49  Cal.  638. 

Lease  of  Timber  Ufhti. —  Freeman  v.  Stat^ 
115  Ala.  208. 

6.  Lioanses.  —  Ashe  Carson  Co.  r.  State,  (Ala. 
1903)  35  So.  Rep.  38  (turpentine  lease)  ;  Clove 
Spring  Iron  Works  v.  Cone,  56  Vt.  603  (license 
to  cut  and  remove  timber) ;  Hughes  v.  Vail,  57 
Vt  41  (license  to  quarry  and  manufacture 
ilate).  See  also  ntpva,  this  subdivision,  a.  Defi- 
nition. A«  to  license  goierally,  see  the  tid« 
LiCBHSE,  vol.  iS,  p.  1 1 37* 

Aft  Volvm«XXVIX. 


Digitized  by 


Google 


TAXATION. 


g.  Mining  and  Mineral  Rights.  -*  Mining  claims  and  the  right  to 
minerals  beneath  the  surface  of  land  are  capable  of  ownership  separate  from 
the  surface  soil.'  The  interest  of  an  occupant  of  a  mining  claim  or  a  right  to 
minerals  lying  in  situ  is  property  in  lands  and  may  be  subjected  to  taxation 
as  such.*  An  interest  in  ores  actually  separated  from  the  soil  is  taxable  as 
personalty  *  in  accordance  with  its  nature.  A  grant  of  a  freehold  interest  in 
minerals  in  situ  has  been  held  to  render  the  grantee  taxable  for  realty,  while 
under  a  lease  for  years  of  mineral  rights  he  is  not  so  taxable.'' 

h.  Mortgages.  —  a  Kortgrng*  on  bmi  uuu  in  some  states  is  taxable  as  an 
interest  in  the  property  covered  thereby.* 

6.  Fablic  ^operty  and  InstrnmentaUties  of  Qorenuneat  —  a.  Generally 
Exempt  from  Taxation.  —  The  right  of  public  property  and  of  the  various 
instrumentalities  of  government  to  be  free  from  taxes  has  been  treated  in 
another  title.* 

b.  Taxation  with  Assent  of  Government.  —  The  property  of  the 
United  States  is  absolutely  exempt  from  taxation,  except  with  the  consent  of 
Congress.   A  state  may,  however,  if  it  sees  fit,  subject  its  own  property  and 


1.  See  the  title  Mikes  amd  Hiking  Claims, 
vol.  ao,  p.  677. 

t.  Xinlaf  CUlnu  Taxable  as  BaaltT-  —  State 
V,  Moore,  la  Cal.  56 ;  People  v.  Shearer,  30  Cal. 
645;  People  V.  Friabie,  31  Cal.  146;  People  v. 
Cohen,  31  Cal.  310;  People  v.  Black  Diamond 
Coal  Min.  Co.,  37  Cal.  54;  People  v.  Donnelly, 
58  Cal.  144;  In  re  Major,  134  111.  19;  Consoli- 
dated Coal  Co.  f.  Baker,  135  III.  545 ;  Sttiart  v. 
Com.,  94  Ky.  595 ;  Logan  v,  Washington 
County,  29  Pa.  St.  373;  Sanderson  v.  Scranton, 
105  Pa.  St.  469 ;  Delaware,  etc.,  R.  Co.  v.  San- 
derson, 109  Pa.  St.  j83.  S8  Am.  Rep.  743 ;  Miles 
V.  Delaware,  etc..  Canal  Co.,  140  Pa.  St.  623; 
Powell  V.  Lantzy,  173  Pa.  St.  543.  See  also 
Ridffway  Light,  etc.,  Co.  v.  Elk  Cdunty,  191  Pa. 
St.  469;  Land,  toL  18,  p.  145;  Rbal  Estate, 
vol.  »3,  p.  494* 

Under  the  provisioni  of  the  Arizona  code  it 
was  held  that  mines  to  which  patents  had  been 
issued  were  taxable  as  real  estate,  but  that 
previous*  to  the  issuance  of  patents  mining 
ri^fs  or  claims  were  taxable  as  personal  prop- 
erty. WaUer  v.  Hughes,  (Ariz.  1886)  li  Pac. 
Rep.  laa. 

eramt  of  Mlaaral  Bights  Osntrasted  with 
Ueeots.  —  The  grant  of  coal  underlying  land, 
wi^  the  rl^t  of  mining  the  same,  is  a  convey- 
ance of  an  interest  in  the  land  iuclf  which  faUs 
within  the  desifl^tion  of  real  estate  for  the 
purposes  of  taxation  and  is  to  be  distinguished 
from  a  mere  license  to  enter  and  mine  the  coal. 
Consolidated  Coal  Co.  v.  Baker,  135  111.  545. 
See  also  Sanderson  v.  Scranton,  105  Pa.  St.  469. 

8.  Orel  Wliea  S^Murated  Taxable  a»  Psrsonalty. 
—  Forbes  v.  Gracey,  94  U.  S.  76s.  oArmtMg  9 
Fed.  Cas.  No.  4,924;  Consolidated  Coal  Co.  v. 
Baker,  135  HI.  545* 

tke  Vn^MtiTe  Prodttst  OU  Wdlscannot  be 
taxed  to  tte  lessee  as  personal  property.  Car- 
ter V.  Tyler  County  Ct,  45  W.  Va.  806. 

Tkt  Aaatfal  Pnwssds  of  lline*  nndJUalaBCintms 
*re  taxable  in  some  states.  Mercnr  Gold  Min., 
etc.,  Co.  V.  Spry,  16  Utah  222 ;  Centennial 
fitireka  Min.  Co.  v.  Juab  County,  2a  Utah  395. 

4.  State  f.  South  Penn.  Oil  Co.,  42  W.  Va.  80. 

A  Mlntaig  LSMS  terminable  at  the  option  of 
MM  lessee,  eOBveyittg  merely  "an  incorporeal 
hereditament"  and  not  the  ownership  of  the 


minerals  in  titu,  cannot  be  taxed  as  real  prop- 
erty. Jones  V.  Wood,  6  Ohio  Cir.  Dec.  538,  9 
Ohio  Cir.  Ct  560  iaMrmtd  without  opinion  54 
Onio  St.  627),  rtvtrsing  a  Ohio  Dec.  75,  i  Ohio 

N.  P.  155. 

6.  Bsal  EsUte  Xortffi^reB.  —  Const  Cal.,  art. 
13,  S  3;  Doland  v.  Mooney,  72  Cal.  34;  Ger- 
mania  Trust  Co.  v.  San  Francisco,  128  Cal.  592; 
Sanford  v.  Saving,  etc.,  Soc,  So  Fed.  Rep.  54 
(applying  California  statutes)  ;  Knight  v.  Bos- 
ton, 139  Mass.  551  (statute  requiring  mort- 
g^^'s  interest  to  be  assessed  against  him  as 
reiU  property) ;  Detroit  v.  Assessors,  91  Mich. 
78. 

In  iVru>  Jersey  the  entire  tax  on  mortgaged 
premises  is  to  be  assessed  against  the  mortg^or 
unless  he  claims  a  deduction  on  account  of 
the  mortgage,  in  which  case  he  is  taxable  for  the 
value  of  the  land  less  the  mortgage,  and  the 
"  debt  secured  "  is  to  be  taxed  to  the  mortgagee 
in  the  place  where  the  mortgaged  premises  are 
situated.  State  v.  Runyon,  41  N.  J.  L.  98; 
Appleby  v.  East  Brunswick,  44  N.  J.  L.  153; 
State  V.  Gano,  (N.  J.  1897)  37  Atl.  Rep.  434; 
Dilts  V.  Taylor,  57  N.  J.  L.  369.  See  also 
Dsrcy  v.  Darcy,  51  K.  J.  L.  145;  Merchants' 
Ins.  Co.  f.  Newark,  54  N.  J.  L.  143. 

6.  See  the  title  Exemptions  (prom  Taxatiom), 
vol.  12,  p.  367.  And  see  the  titles  Interstate 
CoHMExcB,  vol.  17,  p.  108  et  seq.;  Occcfation, 
XTC,  Taxes,  vol.  ai,  p.  778;  Taxatiok  (Cor- 
pobate),  post. 

Property  Which  a  City  Occupies  aadsr  an  Option 
to  acquire  title  by  paying  certain  sums  named, 
but  which  it  is  not  bound  to  pay.  is  not  exempt 
as  belonging  to  the  city,  but  is  taxable  to  the 
owner.  Milwaukee,  v.  Milwaukee  County,  95 
Wis.  434. 

Mdires  Betwsm  two  Btotss  Tasahl*  by  Btatss 
Gnunting  Fraaebteei.  —  Henderson  Bridge  Co.  v, 
Henderson,  173  U.  S.  tg»;  Keokuk,  etc.,  Bridge 
Co.  V.  Illinois,  175  U.  S.  626,  affirmtng  176  111. 
267. 

X.BDcla  Hfll  In  Tms:  by  the  Ohaneellorof  the 
state  for  certain  persons  are  not  the  property  of 
the  state  and  are  taxable.  State  v.  Elizabeth, 
65  N.  J.  L.  479. 

BoTrqmtrHsia  by  City  in  Tmt  —  St  Louis 
V.  Wenneker,  145  Mo.  S30. 
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the  property  of  its  municipal  divisions  to  taxation  in  common  with  other  prop- 
erty in  its  territory,  but  general  expressions  in  statutes  enumerating  subjects 
of  taxation  will  not  be  construed  as  intended  to  include  public  property.* 

c.  Public  Lands  —  (i)  General  Principles.  —  FnbUo  Land*  of  the  Vnlted  8U«m 
are  not  subject  while  in  the  ownership  of  the  United  States  to  taxation  by  the 
states,'  but  such  lands  become  taxable  to  an  individual  when  he  has  acquired 
a  complete  legal  title  thereto  by  the  issuance  of  a  patent,  or  even  before  a 
patent  is  issued  when  his  right  to  the  patent  is  complete  and  he  has  the  full 
equitable  title,  although  the  United  States  still  holds  the  dry  legal  title  as 
trustee.'  So  long  as  the  equitable  title  is  incomplete,  the  state  cannot  tax 
such  lands."* 

Th«  Date  at  Vhtsh  th«  Bight  t«  Tax  Gnnu  of  Valtaa  ItatN  land!  b^ins  is  when 


1.  Ezunptioii  of  ITnitad  Btataa  —  Btato  Tax  oa 
Stat*  Property.  —  Van  Brocklin  v.  Tennessee, 

117  U.  S.  151  ;  Louisville  v.  Com.,  i  Duv,  (Ky.) 
29s,  85  Am.  Dec.  624;  Worcester  County  c 
VVorcester,  116  Mass.  193,  17  Am.  Rep.  159; 
Public  Schools  v.  Trenton,  30  N.  J.  Eq,  681 ; 
Com.  V.  Maury,  83  Va.  883.  See  also  mpra, 
this  section.  Personal  Property,  and  the  title 

EXKUPTIONS  (from  TaXATIOK),  vol.  13,  p.  368. 

The  Ezpresslon  '*AU  Fropvrty  In  TUtBteto" 

in  a  tax  statute  wilt  not  include  public  prop- 
erty.   People  V.  McCreery,  34  Cal.  432. 

Bnt  the  Words  "All  Property  Kot  Ezpraialy 
Exempted"  have  been  held  to  include  public 
l^nds  not  mentioned  as  «iempted.  Oswalt  V. 
Hallowell,  15  Kan.  154. 

Taxation  of  PnbUe  Landi  of  tha  Vnitod  8tat«  U 
In  Control  of  Congraie.  —  State  v.  Central  Pac 
R.  Co.,  21  Nev.  247,  affirmed  162  U.  S.  512. 

Congreu  Hm  Permitted  the  Taxation  of  national 
banks  under  certain  limitations.  Talbott  v.  Sil- 
ver Bow  County,  139  U.  S.  438;  McHenry  v. 
Downer,  116  Cal.  25.  And  see  the  title  Taxa- 
tion (Corporate),  post. 

National  Bank  Notes  and  Unltod  States  Traasnry 
Notes  were  subjected  to  state  taxation  by  Act 
of  Congress,  Aug.  13,  1894,  28  U.  S.  Stat  L. 
278.  Howard  Sav.  Inst.  v.  Newark,  63  N.  J. 
L.  547,  reversing  63  N.  J.  L.  65 ;  Carpenter  v. 
Lewis,  9  Ohio  Dec.  498 ;  Patton  v.  Commercial 
Bank,  7  Ohio  N.  Pi  401,  10  Ohio  Dec.  321. 

8.  Public  Domain  Not  Taxable.  —  Van  Brocklin 
V.  Tennessee,  117  U,  S.  151;  Durkee  v.  Green- 
wood County,  29  Kan.  697 ;  Dixon  v.  Doe,  23 
Miss.  84.  As  to  the  meaning  of  "public  do- 
main" see  Douaih,  vol.  10,  p.  3. 

Grants  of  Land  from  the  United  Btatei  to  a  Stata 
In  Trust  for  works  of  internal  improvement  are 
not  taxable.  Wisconsin  Cent.  R.  Co.  v.  Taylor 
County,  52  Wis.  37. 

Possessory  Sights  Foanded  on  Ken  Ooeupatlon 
and  Improvementi  on  United  Btatet  Public  lands 
have  been  held  taxable.  State  v.  Central  Pac 
K.  Co.,  21  Nev.  247  (quoted  under  Claim,  vol. 
6.  p.  105),  affirmed  16a  U.  S.  512.  See  also 
Maish  V.  Arizona,  164  U.  S.  609,  and  the  title 
ExEUPTioNS  (frou  Taxation),  vol.  12,  p.  375. 
But  see  Parker  v.  Winsor.  5  Kan,  362. 

8.  AeqTiisition  of  Equitable  Title  to  Pnblle  Lands 
Benders  Parson  Taxable  as  to  Them — United 
5(o(M.  —  Carroll  V.  Safford,  3  How.  (U.  S.) 
441 ;  Witherspoon  v.  Duncan,  4  Wall.  (U.  S.) 
210.  aMrming  21  Ark.  240 ;  Kansas  Pac.  R. 
Co.  V.  Prescott,  16  Wall.  (U.  S.)  603,  reversing 
9  Kan.  38;  Union  Pac.  R.  Co.  v.  McShane,  22 
yfall  (U.  g.)  444,  amrmnf  3  Dill-  (U,  S.)  303. 


Wisconsin  Cent  R.  Co.  v.  Price  County,  133 
U.  S.  496*  reversing  64  Wis.  594 ;  Northern  Pac. 
R.  Co.  V.  {"atterson,  tS4  U.  S,  132;  Hussman 
V.  Durham,  165  U.  S.  144,  affirming  88  Iowa  29; 
Northern  Pac.  R.  Co.  v.  Walker,  47  Fed.  Rep. 
681;  Astrom  v.  Hammond,  3  McLean  (U.  S.) 
107;  Carroll  v.  Perry,  4  McLean  (U.  S.)  25. 

Arkansas.  —  Smith  v.  HoUis,  46  Ark.  17; 
BuTcham  v.  Terry,  55  Ark.  398,  29  Am.  St 
Rep.  42. 

California.  —  Robinson  v.  Giar,  6  Cal.  273; 
Hall  V.  Dowling,  18  Cal.  619;  Central  Pac.  R. 
Co.  V.  Howard,  52  Cal.  227. 

Florida.  —  Mundee  v.  Freeman,  23  Fla. 
536. 

Indiana.  —  State  v,  Miami  County,  63  Ind. 
497- 

lowa.  —  Stockdale  v.  Webster  County,  la 
Iowa  536  ;  Dubuque,  etc.,  R.  Co.  u.  Webster 
County,  21  Iowa  335 ;  Stiyker  v.  Polk  County, 
22  Iowa  131;  Moriarty  v.  Boone  County,  39 
Iowa  634. 

Kansas.  —  McMahon  v.  Welsh,  1 1  Kan.  280 ; 
Oswalt  V.  Hallowell,  15  Kan.  154;  Prescott  v. 
Beebe,  17  Kan,  320;  Saline  County  v.  Young, 
18  Kan.  440;  Lt^ui  v.  Clark  County,  51  Kan. 
747. 

Louisiana.  ~  Jopling  v.  Chachere,  107  La. 
522. 

Minnesota.  —  Wheeler  v.  Merriman,  30  Minn. 
372;  St.  Paul,  etc.,  R.  Co.  v.  Robinson,  40 
Minn.  360 ;  St.  Paul,  etc.,  R.  Co.  f.  Shanks,  40 
Minn.  369,  note;  I^lk  County  v.  Hunter,  42 
Minn.  312. 

Nebraska.  —  Graff  v.  Ackerman,  38  Neb.  7S0. 
Oregon.  —  Oregon,    etc,    R.   Co.   v.  Lane 
County,  23  Oregon  386. 

Washington.  —  Puget  Sound  Agricultural  Co. 
V.  Pierce  County,  1  Wash.  Ter.  159. 

Wisconsin.  —  Ross  v.  Outagamie  County,  12 
Wis.  26 ;  West  Wisconsin  R.  Co.  v.  Trempea- 
leau County,  35  Wis.  257 ;  Wisconsin  Cent.  R. 
Co.  V.  Comstock,  71  Wis.  88;  Farabam  v. 
Sherry,  71  Wis.  568. 

Bttlo  ApplM  to  XexIaaB  Laad  Sraat.  —  Maish 
V.  Arizona,  164  U.  S.  599;  Territory  v.  Delin- 
quent Tax  List,  (N.  Mex.  1903)  73  Pac  Rep. 
621. 

As  to  Whan  the  Bqnlteble  or  L^al  Title  Boeousa 

Perfeot,  see  the  title  State  ahd  Public  Lahds. 
vol.  26.  p.  197,  especially  p.  403  et  seq. 

4.  Robertson  v.  Sewell,  (C.  C  A.)  87  Fed. 
Rep.  530;  Central  Pac.  R.  Co.  v.  Howard,  51 
Cal.  229,  5a  Cal.  227 ;  Duncan  v.  Newcomer,  9 
S.  W.  Dak.  37S<  See  also  the  title  ExEun-ioxf 
(feom  Ta;(atioi»),  vol.  la,  p.  379. 
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beneBcial  title  to  the  lands  taxed  passes  from  the  United  States,^  and  a  prior 
patent  or  warrant  vitiated  by  fraud  or  mistake  does  not  render  the  lands  tax- 
able from  its  date.*  So  public  lands  are  not  taxable  so  long  as  a  condition 
precedent  to  the  acquisition  of  title  by  the  grantee  remains  unfulfilled.' 

DaftulUt  litl*.  —  The  owner's  right  of  property  in  lands  granted  by  the 
government  is  taxable,  although  he  may  be  excluded  by  the  happening  of 
some  future  contingency,  as  the  discovery  of  minerals  in  a  section  of  land 
granted  to  a  railroad,*  the  avoidance  of  an  unconfined  Mexican  land  grant,* 
or  the  happening  of  a  condition  subsequent  which  is  to  revest  the  United 
States  with  title.* 

The  Tantion  of  ttsto  landi  Zi  eoT«n«a  bj  tiw  Buu  Pxtao^lM,  and  so  long  as  the  legal 
or  the  equitable  title  remains  in  the  state  such  lands  are  not  taxable.^ 


1.  Data  Wlwn  Landi  Taxable.  —  Bronson  v. 
Kukuk,  3  Dill.  (U.  S.)  490;  Scott  v.  Chickasaw 
County,  46  Iowa  353 ;  Resrnolds  v.  Plymouth 
County,  55  Iowa  90;  Kohn  v,  Barr,  53  Kan. 
369;  Donovan  v,  Kloke,  6  Neb.  124;  Duncan 
V.  Newcomer,  9  S.  Dak.  375 ;  Danforth  v.  Mc- 
Cook  County,  1 1  5.  Dak.  258,  74  Am.  St  Rep. 
808;  Calder  v.  Keegan,  30  Wis.  126.  Compare 
Wheeler  v.  Merriman,  30  Minn.  373 ;  Polk 
County  V.  Hunter,  42  Minn.  312  (stated  under 
the  title  ExBKPTiOHS  (?kom  Taxation),  vol.  la, 
p.  378). 

AoM  Xdaitatmnit  of  Entry. —  Davit  v.  Ma- 

goun,  109  Iowa  308. 

TMrn  tiw  Tim*  at  WUah  Sight  to  Fatsnt  Per- 
iMtad.  Hoaknu  v.  Illinois  Cent.  R.  Co.,  78 
Miss.  768,  84  Am.  St.  Rep.  644  (homestead 

srant). 

A  Hero  Beloeatlon  Withoat  DooUrlng  ths  Prior 
tetont  Intalid  does  not  affect  the  validity  of 
the  date  of  the  original  patent  Vinton  v.  Cerro 
Gordo  County,  ya  Iowa  155. 

K  Trut  pMd  to  a  Bailway  I^nd  Grant  for 
the  full  value  of  the  property,  the  cfStuis  qw 
trustent  beipg  empowered  to  appropriate  the 
whole  property,  warrants  taxation  by  the  state. 
Chippewa  County  v.  St.  Paul,  etc.,  R.  Co.,  4a 
Minn.  295. 

S.  A  land  Warrant  Proeoied  on  Falio  and 
VTandnlant  Pafsn  does  not  divest  the  tide  of 
the  United  States  and  confers  on  the  state  no 
right  of  taxation.  Bronson  v.  Kukuk,  3  Dill. 
(U.  S.)  493 ;  Kohn  v,  Barr,  53  Kan.  969  (forged 
assignment) . 

8.  Paynwnt  of  Pomhasa  Prloo  is  such  condi- 
tion, Hussman  v.  Durham,  165  U.  S.  i44i 
aMrming  88  Iowa  zg;  U.  S.  v.  Milwaukee,  100 
Fed.  Rep.  828 ;  Diyer  v.  Friedheim,  43  Ark.  203 ; 
Page  V.  Pierce  Cotmty,  2$  Wash.  6  (Indian 
lands  assigned  in  severalty) ;  unless  the  pur- 
chase price  is  payable  by  instalments  and  no 
instalments  are  overdue.  See  the  title  Ex- 
XUPTIONS  (raou  Taxation),  vol.  la,  p.  379, 
note. 

Faynrat  of  Costs  of  Snrvsy  may  be  such  con- 
dition precedent.  Union  Pac.  R.  Co.  v.  Mc- 
Shane,  aa  Wall.  (U.  S.)  444  [modifying  Kansas 
Pac.  R.  0>.  V.  Prescott,  16  Wall.  (U.  S.)  603] ; 
Colorado  Co.  v.  Pueblo  County,  95  U.  S.  259, 
reversing  a  Colo.  628 ;  Northern  Pac.  R.  Co.  v, 
Traill  County,  115  U.  S-  600;  White  v.  Burling- 
ton, etc.,  R.  Co.,  5  Neb.  393 ;  Montgomery  v. 
Cowlitz  County,  14  Wash.  230.  But  see  Cass 
County  V.  Morrison,  28  Minn.  257. 

Railroad  Land  Grants,  —  But  Act  Cong.  July 
10,  1886  (24  U.  S.  Stat  L.  143),  has  rendered 


railroad  land  grants  subject  to  this  condition 
taxable  by  the  sute.  Central  Pac.  R.  Co.  v. 
Nevada,  163  U.  S.  512,  afSrming  21  Nev.  247 ; 
Northern  Pac.  R.  Co.  v.  Myers,  172  U.  S.  589, 
aKrming  48  U.  S.  App.  620;  State  v.  Central 
Pac.  R.  Co.,  20  Nev.  372.  See  also  Wells 
County  V.  McHenry,  7  N.  Dak.  246. 

Indsmnlty  Lands  (see  State  and  Public 
Lands,  vol.  26,  p.  325)  are  not  taxable  by  the 
state  until  a  selection  is  made  by  which  they 
are  pointed  out  and  ascertained  and  the  selec- 
tion approved  by  the  secretary  of  the  interior, 
but  they  then  become  taxable.  Chicago,  etc., 
R.  Co.  V.  Hemenway,  117  Iowa  598;  New 
Orleans  Pac.  R.  Co.  v.  Kelly,  52  La.  Ann. 
1741 ;  Statef.  Sage,  75  Minn.  448  [citing  Sioux 
City,  etc.,  R.  Co.  v.  Chicago  R.  Co.,  117  U.  S. 
406];  Wells  County  v.  McHenry,  7  N.  Dak.  246; 
Oregon,  etc.,  R.  Co.  v.  Lane  County,  23  Oregon 
386. 

Bailroad  Land  Oraots.  —  Where  lands  have 
been  granted  by  the  United  States  to  a  state,  to 
be  granted  by  the  state  to  railroads  which  should 
comply  with  certain  conditions,  a  tax  may  be 
imposed  on  a  portion  of  such  lands  which  have 
been  earned  by  a  railroad,  and  for  which  the 
state  has  issued  a  patent,  before  the  United 
States  has  approved  the  selection.  Elkhom 
Land,  etc.,  Co.  v.  Dixon  County,  35  Neb,  426. 

4^  Titlaliabla  to  BeDattetad.  — Northern  Pac. 
R.  Co.  V.  Myers,  172  U.  S.  589,  affirmmg  North- 
em  Pac.  R,  Co.  V.  Patterson,  154  U.  S.  130; 
Central  Pac.  R.  Co.  v.  Nevada,  162  U.  S.  512; 
Northern  Pac.  R.  Co.  v.  Wright,  7  U.  S.  App. 
502,  54  Fed.  Rep.  67;  Northern  Pac  R.  Co.  v. 
McGinnis,  4  N.  Dak.  494. 

6,  Maish  r.  Arizona,  164  U.  S.  599. 

6.  Baltimore  Shipbuilding,  etc.,  Co.  v.  Balti- 
more, (Md.  1903)  54  Atl.  R^.  623. 

7.  Btata  Landa. — Abney  v.  State,  20  Tex. 
Civ.  App.  101.  See  also  Taylor  v.  Robinson, 
34  Fed.  Rq>.  678,  applying  Rev.  Stat  Tex.,  art 
4691. 

Stats  Lands  Held  under  a  Contract  of  FnrehBse 

are  taxable  in  some  states  though  all  the  pur- 
chase price  has  not  been  paid.  People  v. 
Donnelly,  58  Cal.  144;  Courtney  v.  Missoula 
Co.,  21  Mont.  591 ;  State  v.  Tucker,  38  Neb. 
56;  Hindes  V.  State,  28  Tex.  Civ.  App.  531 
(school  lands) ;  Washington  Iron  Works  Co. 
V.  King  County,  20  Wash.  150;  Gray's  Harbor 
Co.  V.  Chehalis  County,  23  Wash.  369.  Com- 
pare Meyers  v.  Akins,  4  Ohio  Cir.  Dec  425, 
8  Ohio  Cir.  Ct  228. 

Exemption  of  Land  Granted  nntO  "Sold  and 
Oonvayel."  —  Where  1^  act  of  the  legislature 
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(2)  Indian  Lands.  —  The  taxation  and  exemption  of  Indian  lands  have 

been  treated  in  other  connections.' 

BMomlng  citiiens.  —  Generally  Indians  become  taxable  by  becoming  citizens 
and  by  receiving  allotments  in  severalty  under  the  laws  of  the  United  States.* 
But  where  these  acts  provide  for  a  term  during  which  the  title  is  held  in  trust 
by  the  Ur.i:ed  States  for  the  Indians,  allotments  and  improvements  thereon 
and  personal  property  issued  by  the  government  to  allottees  are  not  taxable 
until  the  expiration  of  such  term.' 

Fflnonftlt;  on  Indian  landi.  —  The  exemption  of  Indian  lands  from  taxation 
does  not  apply  to  personal  property  found  thereon,  in  which  the  Indians  are 
not  interested,  unless  used  in  such  a  manner  as  to  make  it  an  agency  of  the 
government.* 

d.  Agencies  of  Government.  —  Under  the  complex  system  of  govern- 
ment in  the  United  States,  the  federal  government  and  the  governments  of 

the  states  are  reciprocally  forbidden  to  employ  the  power  of  taxation  so  as  to 
hinder  the  exercise  of  any  powers  belonging  to  each  other.  Taxes  cannot  be 
imposed,  therefore,  on  the  agencies  of  the  state  or  of  the  national  government 
which  deprive  them  of  the  power  to  serve  the  government  as  they  were 
intended  to  do,  or  hinder  the  efficient  exercise  of  their  powers.  But  this  prin- 
ciple is  observed  if  a  tax  on  the  operation  of  such  agencies  is  forbidden,  while 
a  tax  on  their  property,  leaving  them  free  to  discharge  their  duties,  may  be 
rightfully  laid.* 

7.  Incomes.  —  An  income  tax,  whether  on  real  or  personal  property,  has  been 
held  by  the  Supreme  Court  of  the  United  States  to  be  a  direct  tax  within  that 
clause  of  the  Federal  Constitution  which  requires  direct  taxes  to  be  apportioned 


lands  were  gr&nted  to  a  railroad,  and  they  were 
rendered  exempt  from  taxation  until  "sold  and 
conveyed,"  it  was  held  that  the  exemption  was 
continued  only  until  the  full  equitable  title  was 
transferred,  and  that  the  railroad  company 
could  not  thereafter,  by  neglecting  to  convey 
the  legal  title,  postpone  the  exemption  indefi- 
nitely. Winona,  etc..  Land  Co.  v.  Minnesota, 
159  U.  S.  526,  40  Minn.  512;  State  v.  Winona, 
etc.,  R.  Co.,  21  Minn.  472. 

Lands  Below  High  Water  Mark  Not  Taxable.  — 
State  V.  Jersey  City,  4a  N.  J.  L.  349. 

LeaMhoU  Intarsfti  in  State  Laadi  TmU».  — 
Carrington  v.  People,  195  111.  484. 

When  Property  Belonging  to  a  (niaritaUe  Insti- 
tution or  other  exempt  body  is  alienated  by  it, 
such  property  becomes  taxable.  Meyers  v. 
Akins,  4  Ohio  Cir,  Dec.  425,  8  Ohio  Cir.  Ct. 
22y.  And  see  the  title  Exemptions  (from 
Taxatioh),  vol.  12,  p.  377. 

X.  See  tlie  titles  Exbuptions  (froic  Taxa- 
tion), vol.  13,  p.  375 ;  Indians,  vol.  16,  p.  236. 
See  ^Bo  Auditor  Gen.  v.  Williams,  94  Mich. 
180. 

S.  Miami  County  v.  Godfroy,  27  Ind.  App. 
610;  Keokuk  v.  Ulam,  4  Okla.  5.  See  also  the 
titles  Citizenship,  vol.  6,  pp.  18,  28;  Indians, 
vol,  16,  p.  232  et  seq. 

3.  Allotments  In  .  Trast.  —  U.  S.  v.  Rickert, 
188  U.  S.  433  (construing  24  U.  S.  Stat.  L.  388, 
Act  Cong.  Feb.  8,  1887,  and  reversing  in  effect 
106  Fed.  Rep.  i)  ;  Frazee  v.  Spokane  County,  29 
Wash.  278. 

4,  Cattle  Which  Are  Kept  on  an  Indian  Baser- 
vation,  but  which  are  the  property  of  persons 
not  residing  thereon,  may  be  taxed  by  the  state. 
Thomas  v.  Gay,  169  U.  S.  264,  reversing  in 
part  5  Okla.  i;  Wagoner  v.  Evans,  170  U.  S. 
588;  Tniscott  V.  Hurlbut  Land,  etc.,  Co.,  (C.  C. 


A.)  73  Fed.  Rep.  60;  Gay  v.  Thomas,  7  Okla. 
184;  Torrey  f .  Baldwin,  8  Wyo.  430  [overruiing 
Moore  v.  Sweetwater  County,  a  Wyo.  8;  Fre- 
mont Coun^     Moore,  3  Wyo.  aoo]. 

Indiaa  ^Mt  Tradms'  stock  and  personalty  are 
not  exempt  from  state  taxation,  they  being 
licensees  and  not  agents  of  the  government,  and 
such  tax  not  a  regulation  of  commerce  with 
Indian  tribes.  Cosier  v.  McMillan,  22  Mont 
484;  Cherry  County  v.  Thacher,  32  Neb.  350; 
Moore  v.  Beason,  7  Wyo,  292 ;  Noble  v.  Amo- 
retti,  (Wyo.  1903)  71  Pac.  Rep.  879.  Contra, 
Foster  v.  Blue  Earth  County,  7  Minn.  140. 

ft,  Agenoiet  of  Oovemment. — Union  Pac.  R- 
Co.  v.  Peniston,  18  Wall.  (U.  S.)  5 ;  Western 
Union  Tel.  Co.  v.  Atty.-Gen.,  125  U.  S.  551; 
Linton  V.  Childs,  105  Ga.  567  (specific  state 
tax  on  bank  presidents  void  as  to  presidents  of 
national  banks) ;  Baltimore  Shipbuilding,  etc., 
Co.  V.  Baltimore,  (Md.  1903)  54  Atl.  Rep.  623 
(tax  on  property  of  dry  dock  company  upheld 
though  under  contcact  to  dry  dock  vessels  of 
the  United  States  free  of  charge).  See  also  the 
titles  Exemptions  (from  Taxation),  vol.  12, 
p.  374;  Interstate  Cohuerce,  vol.  17,  p.  44 
et  seq.;  Occupation,  etc..  Taxes,  vol.  21,  p. 
792  et  seq. 

The  United  States  has  no  power  to  tax  either 
the  instrumentalities  or  the  properties  of  a  state 
or  of  a  municipality  of  the  state.  Pollock  v. 
Farmers'  L.  &  T.  Co.,  157  U.  S.  584. 

State  Tax  on  tho  OtBoss  of  Portal  Glorkl  irn< 
constltBtional.  —  Ulsh  v.  Perry  County,  7  Pa. 
Dist,  488, 

State  Tax  on  Lands  of  Another  Stata.  —  A  land 
grant  by  the  United  States  for  school  purposes 
to  the  .state  of  Alabama  within  the  territorial 
limits  of  Nebraska  cannot  be  taxed  by  the  latter 
when  a  state,  the  public  purpose  of  the  grant 
6.{6  Volnnne  XXVII. 
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among  the  rtates  in  proportion  to  population.*  Taxes  on  incomes  are  an 
ordinary  form  of  taxation  by  the  states,'  and  have  been  held  not  to  infringe 
constitutional  provisions  requiring  taxation  of  property  to  be  uniform  or  in 
proportion  to  its  value.'  Under  the  former  United  States  income  tax  law  the 
income  must  have  accrued  during  the  year  for  which  the  tax  was  imposed.* 

The  X9uiir«  of  tlia  Inoonu  upon  which  the  tax  is  to  be  imposed  is  frequently 
held  to  be  the  income  of  the  preceding  and  not  of  the  current  year.' 

8.  Ooonpttlon,  Buiiiiesi,  and  PrlTiligas.  —  The  discussion  of  taxation  in 
relation  to  these  matters  has  been  fully  considered  elsewhere.* 

9.  Litigation.  —  Statutes  imposing  a  tax  of  a  certain  amount  on  each  per- 
son procuring  the  issue  of  an  origin^  writ  or  an  execution  have  been  held  not 
to  impose  taxes  within  the  meaning  of  a  constitutional  clause  requiring 
property  to  be  taxtd  ad  valorem.''   Such  statutes  merely  impose  and  regulate 


exempting  such  lands  "  to  tbe  same  extent  as  if 
they  were  within  the  state  of  Alabama."  Stoutz 
V.  Brown,  5  DiH-  (U.  S.)  445< 

1.  IBOMM  Tu  of  Vntted  8UtM.  — PoUock  v. 

Farmers'  L.  &  T.  Co.,  158  U.  S.  601,  157  U.  S. 
429,  distinguishing  or  overruling  Sprinjier  V. 
U.  S.,  loa  U.  S.  586,  supposed  to  sustain  a  pre- 
vious income  tax  of  the  United  States.  As  to 
the  construction  of  former  acts,  see  Northern 
Cent.  R.  Co.  v.  Jackson,  7  Wall.  (U.  S.)  162 ; 
U.  S.  P.  Smith,  t  Sawy.  (U.  S.)  377  (perjury  in 
taxpayer's  return) ;  Doll  v.  Evans,  15  Int.  Rev. 
Rec.  143,  7  Fed.  Caa.  No.  3,969  (assessor  may 
declare  penalty  provided  by  the  act  for  false 
return). 

2.  Inoome,  What  la, —  See  generally  Ikcoms, 
vol,  16,  p.  147. 

Ino(nne  and  Propart7  Distlngulihod.  —  Waring 
V.  Savannah,  60  Ga.  93  (quoted  under,  Incomb, 
vol.  16,  p.  150) ;  Glasgow  v.  Rowse,  43  Mo.  479. 

X«re  Advaaoe  in  Tabu  in  no  sense  constitutes 
gains,  profits,  or  income.  Gray  v.  Darlington, 
15  Wall.  (U.  S.)  63. 

English  Inoome  Tax.  —  Tennant  v.  Smith, 
(1892)  A.  C.  150.  See  Gains,  vol.  14,  p.  575  J 
pBOFiTS,  vol.  23,  p.  189. 

Itol^ation  of  Power  to  Impose.  —  A  city  charter 
anthonzing  property  taxation  does  not  confer 
the  right  to  tax  incomes.  Savannah  v.  Hart- 
ridge,  8  Ga.  Z3. 

Dovblt  Ttatatlon. —  A  tax  on  income,  e.  g., 
wages,  commissions,  brokerage,  etc.,  derived 
from  certain  personal  services  and  from  divi- 
dends, etc.,  "  upon  stocks  in  money  corporations 
not  taxable  under  this  act,"  was  not  intended  to 
institute  double  taxation,  and  property  already 
taxed  is  not  taxable  thereunder.  New  Orleans 
V.  Fassman,  14  La.  Ann.  878. 

TMelpi  SoiiToai  of  iDOOme.  —  A  person  resid- 
ing in  England  who  receives  ineome  from 
sources  entirely  abroad  is  liable  to  the  income 
tax  upon  such  profits  as  are  received  in  Eng- 
land.   Colquhoun  V.  Brooks,  14  App.  Gas.  493. 

Salaries  of  Fablio  OSleers  are  not  included 
under  city  ordinances  taxing  incomes  arising 
from  the  "  pursuit  of  any  faculty,  profession, 
occupation,  trade,  or  employment."  City  Coun- 
cil IF.  Lee,  I  Treadw.  (S.  Car.)  57. 

%.  QovtltiitloiiaUtT.  —  Waring  v.  Savannah, 
60  Ga.  93  ;  Glasgow  v.  Rowse.  43  Mo.  480. 

An  Exemption  of  TnoOTnes  Se'ow  a  Certain 
Amonnt  does  not  invalidate  the  tax.  New  Or- 
leans V.  Fourchy,  30  La.  Ann.  oro. 

laeome  Tax  on  Pro"""'-  Alr'^n^v  Taxed  8n^« 
twined.  —  Memphis  v.  Ensley,  6  Baxt.  (Tenn.) 


533,  3*  Am.  Rep.  53a.  But  see  Wilcox  v.  Mid- 
dlesex County,  103  Mass.  545  (quoted  under 
Ikcohb,  vol.  t6,  p.  15a). 

An  application  of  income  to  the  purchase 
pi  ice  of  realty  already  taxed  creates  no  right  to 
exemption  from  income  tax.  Lott  v.  Hubbard, 
44  Ala.  593- 

Income  Tax  on  Proffts  of  Business  Which  Has 
Paid  License  Upheld.  —  Burch  v.  Savannah,  43 
Ga.  596;  Drexel  v.  Com.,  46  Pa,  St.  31. 

A  Stata  Cannot  Tax  the  laeome  of  a  United 
StstMOfidal,  nor  vice  verta.  Dobbins  v.  Erie 
County,  16  Pet.  (U.  S.}-435;  Collector  v.  Day, 
II  Wall.  (U.  S.)   113.    And  see  the  title  Ex- 

EllPTIONS  (VROM  TaXATION),  Vol.  12,  p.  373. 

in  looeme  Tax  on  lodges  docs  not  diminish 
their  compensation  during  office  within  the  pro- 
hibition of  the  constitution.  Northumberland 
County  V.  Chapman,  2  Rawie  (Pa.)  73. 

4.  Annual  Gaini,  eta.,  Taxed.  —  When  an  act 
taxes  only  annual  gains,  profits,  and  incomes, 
profits  on  bonds  purchased  and  sold  after  reten- 
tion for  four  years  are  not  taxable  for  the  year 
in  which  they  are  sold,  for  the  advance  in  value 
represents  fluctuation  extending  over  the  whole 
period.  Gray  v.  *DarKtigton,  15  Wall.  (U.  S.) 
63- 

Promisaory  Votes,  Aoeonnt  Books,  etc.,  becom- 
ing due  during  the  year,  which  are  available  and 
convertible  into  money,  should  be  included. 
U.  S.  V.  Frost.  9  Int.  Rev.  Rec.  41,  25  Fed. 
Cas.  No.  15,17*. 

Otherwise  as  to  notes  not  to  become  due 
during  such  year.  U.  S.  v.  Schillinger,  14 
Blatchf.  (U.  S.)  7>. 

Bad  Debts  made  during  the  year  may  be  de- 
ducted.  U.  S.  V.  Mayer,  Deady  (U.  S.)  127. 

The  Inoome  Tax  of  &  Person  Dying  Within  the 
Tear  may  be  collected  from  his  estate  for  the 
time  preceding  his  death.    Mandell  v.  Pierce. 

3  oiff.  (u.  s.)  134. 

fi.  How  Inoome  Ditonnlnod. —  Drexel  v.  Com., 
46  Pa.  St.  31;  State  v.  Elfe,  3  Strobh.  L.  (S. 
Car.)  395- 

6.  See  the  title  Occupation,  Business,  and 
PsiviLBOB  Taxes,  vol.  ai,  p.  770,  and  cross- 
references. 

1.  Tkx  n  Wrttii  ate.  —  Lee  County  v.  Abra- 
hams, 34  Ark.  166;  State  v.  Lancaster  County, 

4  Neb.  537,  19  Am,  Rep.  641. 

A  tax  on  criminal  convictions  was  held  like- 
wise to  be  a  fee  to  the  public  and  not  a  tax 
within  the  above  clause.  Murphy  v.  State,  38 
Ark.  514, 

As  to  SUmp  TtJM,  see    titles    Bills  and 
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fees  and  costs,  and  are  not  obnoxious  to  constitutional  provisions  that  justice 
shall  be  without  purchase.^  A  tax  of  a  specified  amount  on  the  parties  to 
every  suit  in  the  Supreme  Court  is  not  properW  collected  from  litigant  counties, 
municipalities,  and  subdivisions  of  the  state.* 

TIL  Plaoe  ov  Tazatiov  —  1.  Property  Mart  Be  in  Juriidietioii  —  a.  In  Gen- 
eral. —  The  taxing  power  of  the  state  is  limited  to  property  within  the  state, 
fcnd  all  such  property  may  generally  be  taxed.'  The  same  is  generally  true 
of  subdivisions  of  the  state,  such  as  municipalities,  counties,  school  districts, 
etc.* 

d.  Date  When  Presence  Necessary.  —  The  date  at  which  the  presence 
of  personal  property  in  a  jurisdiction  or  taxing  district  determines  its  tax- 
ability is  generally  regulated  by  statutes  which  provide  for  the  day  of  assess- 
ment.* So  where  the  rule  that  personal  property  follows  the  person  is  appli- 
cable, the  residence  or  the  owner  at  that  time  is  decisive  as  to  whether  his 
personalty  is  taxable  or  not." 

2.  Real  Property.  — -  Real  estate  is  taxable  in  the  state,  town,  ward,  or  other 
subdivision  in  which  it  is  actually  situated,  whether  belonging  to  a  resident  or 
a  nonresident.' 


Notes,  vol.  4,  p.  157;  RxvBNna  Laws,  vol.  24, 

p.  934. 

At  to  Ooiti  Bm&niOft  Me  the  title  Cona, 
5  Ehcyc.  or  Pl.  and  Pb.  100. 

A  Baeaawlon  Tax  ia  not  sustainable  as  "a 
tax  on  all  civil  suits,"  nor  as  an  exaction  of 
probate  fees.  State  v.  Mann,  76  Wis.  469,  496, 
See  also  State  v,  Gorman,  40  Minn.  233. 

A  Tax  on  "Orimlmd  Cmm"  does  not  im- 
pose a  tax  on  proceedings  to  enforce  a  municipal 
ordinance.  State  v.  Mason,  3  Lea  (Tenn.) 
649.  And  see  Criue — Crihinal,  vol.  8,  p. 
353- 

A  Tax  en  Lav  SnlU  Beomws  Due  when  the 
suit  is  begun,  and  the  fact  that  no  issue  was 
reached  does  not  excuse  payment.  Elliston  v. 
Winstead,  10  Lea  (Tenn.)  47a;  Nashville  v, 
Davis,  10  Lea  (Tenn.)  474. 

1.  See  Uie  title  Constitutiokal  Law,  vol.  6, 
p.  973. 

S.  Bishop,  etc.,  v.  Arapahoe  County,  aS  Colo. 
483. 

S.  Property  Knst  Be  In  lurisdietlen — United 
States.  —  Northern  Cent.  R.  Co.  v.  Jackson,  7 
Wall.  (U.  S.)  263;  State  R.  Tax  Case,  15  Wall. 
(U.  S.)  300. 

ItUnois.  —  Maxwell  v.  People,  189  111.  546. 

ira»H#.  —  Rockland  v.  Famsirorth,  83  Me. 
338. 

Maryland.  —  Baltimore  V.  Hossey,  67  Md. 

113. 

Michigan.  —  State  Treasurer  v.  Auditor  Gen., 
46  Mich.  334, 

Minnesota.  • —  St.  Paul  v.  Merritt,  7  Minn. 
358. 

New  Hampshire.  —  Berlin  Mills  Co.  r.  Went- 
worthf  60  N.  H.  156. 
New  Jersey.  —  State  v.  Rahway,  34  N.  J.  L, 

S6- 

Ohio.  —  Grant  v.  Jones,  39  Ohio  St.  506. 

Pennsylvania.  —  Com.  v.  Standard  Oil  Co., 
loi  Pa.  St.  119. 

See  also  Matter  of  Swift.  137  N.  Y.  77,  and 
snpra,  this  title.  Persons  and  Things  Taxable. 
3.  b.  Property  Within  Jurisdieiion  of  St4ae. 

4.  BnbdiTlilOB  of  State.  —  People  v.  Town- 
send.  56  Cal.  633 ;  Ham  v.  Sawyer,  38  Me.  37 ; 
Wells  V.  Weston,  33  Mo.  384,  66  Am.  Dec.  637 ; 


St.  Charles  v.  Nolle,  51  Mo.  122,  11  Am.  Rep. 
440 ;  Cora  V.  Cameron,  19  Mo.  App.  573  ;  Matter 
of  Prospect  Park,  60  N.  Y.  398. 

0.  Properly  In  the  State  on  Baeh  Day  is  liable 
to  taxation,  although  it  ia  the  intention  of  the 
owner  to  remove  it  from  the  state.  McCutchen 
V.  Rice  County,  3  McCraiy  (U.  S.)  337. 

Property  in  the  state  at  the  time  the  levy 
is  made  is  taxable  there,  although  it  may  be 
removed  before  the  value  thereof  was  ascer- 
tained by  assessment.  State  v.  Eastabrook,  3 
Nev.  173. 

0.  Besldniee  at  Listing  or  Assessment  Dodstva, 

—  Kilbum  V.  Bennett,  3  Met  (Mass.)  199, 

One  who  removes  from  his  domicil  on  the 
afternoon  of  listing  day  is  still  taxable  there. 
McCutchen  v.  Rice  County,  2  McCrary  (U,  S.) 
337;  Moore  v.  Wilkins,  10  N.  H.  453. 

Where  one  is  assessed  at  his  residence  and 
subsequently  removes  to  another  before  his 
property  is  actually  listed,  he  is  nevertheless 
liable  for  the  taxes  so  assessed.  Hilgenberg  v. 
Wilson,  55  Ind.  210;  Boyd  v.  Wiggins,  7  Okla. 
8s ;  Warren  v.  Werner,  14  Wis.  367.  But  see 
Templeton  v.  Levee  Com'rs,  16  La.  Ann.  117; 
De  Arman  v,  Williams,  93  Mo.  158 ;  Bari>er  v. 
Potter,  8  R.  I.  15- 

Cottverscly,  one  who  comes  into  the  state 
after  the  listing  day  is  not  taxable  in  the  state 
that  year.    White  v.  State.  51  Ga.  253. 

7.  Real  Property  —  Maine.  —  Hartland  v. 
Church,  47  Me.  i6g;  Desmond  v.  Machias  Port, 
48  Me.  478. 

Massachusetts.  —  Salem  Iron  Factory  Co.  v. 
Danvers,  10  Mass.  514. 

Michigan. —  Miti^^X  v.  Lake  Tp.,  136  Mich. 
367. 

New   Hampshire.  —  Nashua   Sav.   Bank  v. 

Nashua,  4^  N.  H.  389;  Cocheco  Mfg.  Co.  v. 
Strafford,  51  N.  H.  455;  Bowles  v.  Qough,  55 
N.  H.  389 ;  Weeks  v.  Gilmanton,  60  N.  H.  500 ; 
Amoskeag  Mfg.  Co.  v.  Concord,  66  N.  H.  562. 

New  Jersey.  —  State  v.  Ross,  33  N.  J.  L.  517  ; 
State  V.  Grey,  29  N.  J.  L.  380 ;  State  v.  Jones. 
39  N.  J.  L,  346 ;  Delaware,  etc.,  R.  Co.  v.  New- 
ark. 60  N.  J.  L.  60. 

But  see  Sute  v.  Masaaker,  36  N.  J.  L.  564 
(for  a  special  provision  relattng  to  the  city  of 
i^e  Volume  XXVII. 
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iMdi  Tnnifwred  to  Vow  Gonn^.  —  Land  lying  in  one  county  when  taxes  accrue 
does  not  change  its  taxable  situs  for  that  year  by  being  thrown  into  a  new 
county  cut  off  from  the  old  after  the  assessment.* 

ludo  Onol  by  VoBioiidoBti  are  taxed  according  to  statutory  provision  either 
to  the  owner  or  the  occupant.' 

lAnd  Lying  Furtlj  in  Eaoh  of  Tvo  Distrloto.  — Where  land  is  separated  by  a  line 
between  adjoining  towns  or  other  taxing  subdivisions,  it  is  the  general  rule 
that  the  whole  body  of  land  is  taxable  in  the  subdivision  in  which  the  owner 
or  occupant  of  the  land  resides,  or  in  which  the  mansion  house  is  located.' 
If  unoccupied,  each  part  of  such  body  of  land  is  assessed  in  the  town  or  othef 
subdivision  where  it  lies.* 

Wboro  Land  LIm  in  Donbtfol  or  IHipatod  Torrltory  over  which  two  counties  claim 
jurisdiction,  both  of  which  have  assessed  the  property,  the  owner  may  pay 
taxes  in  either  county,  provided  he  can  show  that  the  land  lies  in  the  county 
in  which  be  pays  the  taxes,  and  such  payment  will  bar  an  action  in  the  other 
county.* 

Waur  Vowor  may  be  taxed  either  at  the  place  where  it  is  created  by  a  dam,* 
or  where  it  is  applied  to  machinery,  as  a  part  of  the  plant.* 

Wfttor  Worin  oad  Anuttnanooo.  —  A  system  of  water  worRs  in  a  city,  including 
buildings,  machinery,  mains,  pipes,  hydrants,  etc.,  has  been  held  taxable  as 
real  estate  as  an  entirety  in  the  township  where  the  main  worlcs  are  located.** 

Bridgo  Botwoon  Two  Butoo.  —  Where  a  bridge  extends-^ver  a  fiver  which 
separates  two  states,  the  tasdng  power  of  each  state  extends  only  to  the 
middle  of  the  current  or  channel.* 

8.  Penonal  Proporty  —  a.  General  Principles.  —  The  location  of  per- 


Paterson,  N.  J.)  ;  Van  Rensselaer  v.  Cottrell,  7 
Barb.  (N.  Y.)  127;  Aht  v.  Gleim,  sa  Pa,  St. 
43a. 

A  PiMlon  of  One  County  Attaohod  to  an  Adjoin- 
ing Gonnty  for  Jndlolal  Pnrpoiaa,  on  account  of 
its  peculiar  shape  and  position,  is  taxable  in 
the  county  to  which  it  belongs  and  not  in  the 
county  to  which  it  b  attached.  Yellowatone 
County  c  Northern  Pac.  R.  Co.,  10  Mont. 
414- 

Proporty  In  an  Unorganiaod  County  is  taxable 
under  the  South  Dakota  statutes  in  the 
nearest  organized  county.  Dupree  v.  Stanley 
County,  8  S.  Dak.  30 ;  Heade  Omnty  v,  Hoehn, 
IS  S.  Dak.  468. 

L  Groatlon  of  Hev  Oouty.  —  Morgan  County 
V.  Hendricks  County,  33  Ind.  334;  Collins  v. 
Storm,  75  Iowa  36;  Waldron  v.  Lee,  5  Pick. 
(Mass.)  333 ;  Harman  v.  New  Marlborough,  9 
Cush.  (Mass.)  525 ;  Bamett  Tp.  v.  Jefferson 
County,  9  Watts  (Pa.)  166. 

8.  Lands  of  Honrasidents.  ~  Newburyport 
Turnpike  Corp.  v.  Upton,  13  Mass.  575;  Bowles 
V.  Qough,  5S  N.  H.  389;  Van  Rensselaer  v. 
Cottrell,  7  Barb.  (N.  Y.)  is;.  See  infra,  this 
title,  Atj€ssm&nt;  Ltvy. 

S.  Lands  Lying  In  Two  Dlatrlota  —  New  Jersty. 
—  State  V.  Hoffman,  30  N.  J.  L.  346 ;  State  v. 
Reinhardt,  31  N.  J.  L.  218;  Stote  v.  Jewell,  34 
N,  J.  L.  359;  State  v.  Britton,  42  N.  J.  L.  103; 
Compton  f .  Dally,  47  N.  J.  L.  84 ;  Ackerson  v. 
Washer,  51  N.  J.  L.  isa;  Potter  v.  Orange,  63 
N.  J,  L.  193.  Sec  also  Stewart  v.  Flwnmer- 
felt,  53  N.  J.  L.  540. 

New  York.  —  Saunders  v.  Springsteen,  4 
Wend.  (N.  Y.)  439;  People  v.  Gaylord,  53  Hun 
(N.  Y.)  335 ;  People  V.  Wilson,  53  Hun  (N.  Y.) 
388,  I2S  N.  Y.  367;  Gordon  v.  Becker,  71  Hun 
(N.  Y.)  aga;  Dom  v.  Backer,  61  N.  Y.  361, 


reversing  61  Barb.  (N.  Y.)  597 ;  Td>o  v.  Brooke 
iyn,  134  N.  Y.  341. 

North  Carolina.  —  Hairston  V.  Stinson,  13 
Ired.  L.  (35  N.  Car.)  479- 

Ohio.  —  Hughey  v.  Horrel,  a  Ohio  331;  Bar> 
ger  V.  Jackson,  9  Ohio  163. 

Pennsylvania.  —  Bausnum  v.  Lancaster 
County,  50  Pa.  St.  308 ;  Patton  v.  Long,  68  Pa. 
St.  360;  Com.  V.  Wbeelock,  13  Pa.  Super.  Ct. 
382. 

Where  the  dividing  line  between  a  city  and 
township  passes  through  the  mansion  house, 
the  owner  can  choose  the  place  of  taxation, 
as  between  the  two.  .Lancaster  v.  Bare,  8  Pa. 
Dtst  47a. 

4.  VBOOoaplad  laid.  —  People  v.  Wilson,  5a 
Hun  (N.  Y.)  388,  135  N.  Y.  367- 

Vliar  tiU  Ofargla  Code  such  land  is  tax;d>le 
where  the  improrements  or  most  of  the  im- 
proTements  are,  and  where  the  county  line  is 
not  definitely  ascertained  the  land  may  be  re- 
turned for  taxes  in  either  of  the  counties  which 
the  owner  may  elect.  If  such  land  is  parceled 
out  to  tenants,  it  does  not  constitute  one  planta- 
tion, and  each  portion  is  then  taxable  in  the 
county  where  it  lies,  Robson  v.  Dn  Bose,  79  Ga. 
731.    See  also  State  v.  Hay,  31  N,  J.  L,  375. 

5.  Land  in  Donbtttol  Torritory.  ->-  People  v. 
Wiikerson,  i  Idaho  619. 

6.  Watar  Power.  —  Qutnebaug  Reservoir  Co. 
V.  Union,  73  Conn.  394;  Cocbeco  Mfg.  Co.  v. 
Strafford,  51  N,  H.  455;  Amoskeag  M%.  Co. 
V.  Concord,  66  N.  H.  563. 

7.  Union  Water  Power  Co.  v.  Aulum,  90 
Me.  60,  60  Am.  St.  Rep.  240. 

>.  Water  Works.  —  Oskaloosa  Water  Co.  v. 
Board  of  Equalization,  84  Iowa  407. 

9.  Keokuk,  etc.  Bridge  Co.  v.  People,  14J 
"I  596. 
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sonal  property  for  purposes  of  taxation  depends  on  the  domicil  of  the  owner 
or  on  the  actual  situs  of  the  property  itself.  In  general  and  in  the  absence 
of  statute,  the  maxim  mobilia  sequuntur  personam  governs ;  ^  but  the  modem 
tendency,  under  constitutions  and  statutes  declaring  the  state's  taxing  power 
to  extend  to  all  property  within  its  jurisdiction,  is  to  consider  the  actual  loca- 
tion of  the  articles  taxed,'  and  even  evidences  of  debt,  such  as  bonds,  stocks, 
notes,  and  mortgages,  may  be  taxed  within  the  state  at  the  place  where  they 
are  situated*  With  regard,  however,  to  intangible  personal  property  not 
reduced  to  such  form,  such  as  simple  debts  not  evidenced  by  note  or  the  like, 
the  domicil  of  the  owner  must  determine  the  place  of  taxation  in  accordance 
with  the  fiction  embodied  in  the  maxim  mobilia  sequuntur  personam^  that  is, 
they  must  be  taxed  at  the  domicil  of  the  owner.*  These  principles  will  find 
more  ample  illustration  in  the  discussion  of  the  taxation  of  particular  classes 
of  personal  property  which  follows. 


1.  Domiflil  DetomlnM  FIm*  of  Tuatlon  — 

CoimtcU^t,  —  Hartford  v.  Champion,  58  Conn. 
268. 

lUinois,  —  King  V.  McDrew,  31  lU.  418. 
IndioMo.  —  CtUbertBon  v.  Flojrd  OHinty,  52 
Ind.  361. 

/TofMOf.  —  Griffith  V.  Carter,  8  Kan.  565: 
Dykes  v.  Locfcwooil  Mortg.  Co.,  57  Kan.  416, 
a  Kan.  App.  317. 

Massachusetts.  — -  Bulkley  v.  Williamstown,  3 
Gray  (Mass.)  493;  Camoe  v.  Freetown,  9  Gray 
(Mass.)  357 ;  Briggs  v.  Rochester,  16  Gray 
(Mass.)  337;  Flanders  v.  Cross,  10  Cush.  (Mass.) 
514 ;  Kirkland  v.  Whately.  4  Allen  (Mass.)  4^2 ; 
Lyman  v.  Fislre,  17  Piclc.  (Mass.)  331,  s8  Am. 
Dec.  293. 

Neva  Hampshire.  —  Moore  v.  Wilkins,  10  N. 
H.  452 ;  Berlin  Mills  Co.  v.  Wentworth,  60  N. 
H.  156. 

N-ew  /er«j.  — Wheaton  V.  Mickel,  63  N.  J. 
L.  525- 

New  York.  —  Miner  v.  Fredonia,  2j  N.  Y. 
155;  People  V.  McLean,  80  N.  Y.  254. 

North  Carolina.  —  Winston  v.  Salem,  131  N. 
Car.  404,  Cook,  J.,  dissenting. 

Pennsylvama,  —  Finley  v.  Philadelpliia,  3s 
Pa.  St.  381. 

Vermont.  —  Blood  v.  Sayre,  17  Vt.  609. 

Wisconsin.  —  Kellogg  v.  Oshkosh,  14  Wis. 
623. 

8.  Aeiul  Situ  tit  F»p«r^Oontrol«  Tuatiw— 

United  States.  —  Tappan  v.  Merchants*  Nat. 
Bank,  19  Wall.  (U.  S.)  490;  State  R.  Tax 
Cases,  92  U.  S.  607;  American  Refrigerator 
Transit  Co.  v.  Hall,  174  U.  S.  70;  Union  Re- 
frigerator Transit  Co.  v.  Lynch,  177  U.  S.  149, 
affirmed  18  Utah  378, 

Connecticut.  —  Allen  v.  Gleason,  4  Day 
(Conn.)  376;  Rowe  v.  Btakeslee,  11  Conn.  479- 

Illinois.  —  Edwards  v.  Beaird,  i  111.  70; 
Mills  V,  Thornton,  36  111.  300,  79  Am.  Dec 
377;  Munson  v.  Crawford,  65  IlL  185. 

Iowa.  —  Dean  v.  Solon,  97  Iowa  303 ;  Ameat 
V  Humphrey,  3  Greene  (Iowa)  ass;  Lemp  v. 
Hastings,  4  Greene  (Iowa)  448. 

Kansas.  —  Wilcox  v.  Ellis,  14  Kan.  588,  19 
Am.  Rep.  107;  Swallow  v.  Thomas,  15  Kan. 
£6;  Fisher  v.  Rush  County,  ig  Kan.  414. 

Massachusetts.  —  Gray  v.  Kettell,  la  Mass, 
160;  Boston  Loan  Co.  v.  Boston,  137  Mass. 
33a. 

Minnesota.  —  Minne^>olis.  etc.  Elevator  Co. 
■r.  Clay  County^  60  Minn.  542. 


Mississippi.  —  Colbert  v.  Leake  Cmmtr,  6e 
Miss.  142. 

New  Jersey, —  timfer  v.  Jersey  Ci^,  61  N. 
J.  I-  473. 

New  Kor*.  — People  v.  Tax  Com'rs,  S3  N. 
Y.  224 ;  People  v.  Feitncr,  (Snpm.  Ct  Spec  T.) 
32  Misc.  (N.  Y.)  84. 

Pennsylvania.  —  Maltby  v.  Reading,  etc,  R. 
Co.,  52  Pa.  St.  140;  Com.  v.  Aneriean  Dredg- 
ing 0>.,  122  Fa.  St.  386,  9  Am.  St 
116. 

tVashington.  —  North  Western  Lumber  Co.  v. 
Chebalis  County,  24  Wash.  6*6. 

Wisconsin  Torrey  v.  Shawano  ConoQr,  79 

Wis.  152. 

In  PuUman^s  Palace  Car  Co.  v.  Penntylvania, 
141  U.  S.  18,  Gray,  J.,  for  the  court,  said  :  "  In 
modem  times,  since  the  great  increase  in  the 
amount  and  variety  of  personal  property  not 
immediately  connected  with  the  person  of  the 
owner,  that  rule  [that  the  situs  of  personsl 
property  was  determined  by  the  owner's  domicil] 
has  yidded  more  and  more  to  the  ler  situs,  tbe 
law  of  tbe  place  where  the  property  is  kept  and 
used." 

The  requirement  that  personal  estate  should 
be  "  within  the  state "  should  be  interpreted 
in  the  light  of  fact  and  not  on  the  basis  of  the 
fiction  that  the  domicil  of  the  owner  draws  to 
it  his  personalty.  People  v.  Tax  Com'rs,  23  N. 
Y.  224,  overruling  Wilson  v.  New  York,  4  E. 
D.  Smith  (N.  Y.)  675. 

XUtutnttiens,  —  Though  the  owner  may  re- 
hide  in  the  state,  his  capital  invested  elsewhere 
and  evidenced  by  securities  there  is  not  taxable 
in  the  state  of  bis  residence.  People  v.  Gard- 
ner, 51  Barb.  (N.  Y.)  353.  And  though  he  may 
reside  elsewhere,  his  property  in  the  state  is 
taxable  there.  Redmond  v.  Rutherford,  87  N. 
Car.  124;  Catlin  v.  Hull,  21  Vt  152. 

S.  Buck  V.  Miller,  147  Ind.  566/  6»  Am.  St. 
Rep.  436 ;  Liverpool,  etc,  Ins.  Co.  v.  Assessors, 
51  La.  Ann.  loaS,  72  Am.  St  Rep.  483;  State 
V.  St.  Louis  County  Ct.,  47  Mo,  594 ;  People  v. 
Ogdensburgh,  48  N.  Y.  397. 

4.  Meyer  v.  Pleasant,  41  La.  Ann.  645  ;  Liver- 
pool, etc,  Ins,  Co,  v.  Assessors,  51  La.  Ann. 
1028,  72  Am.  St  Rep.  483- 

In  People  v.  Tax  Com'rs,  23  N.  Y.  224,  it 
was  held  that  the  actual  situs  of  personal  prop- 
erty of  a  character  capable  of  having  an  actual 
situs  determined  its  place  of  taxation ;  but 
property  merely  in  transit  through  the  state 
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b.  Residence  or  Domicil  for  Purposes  of  Taxation.  —  The  gen- 
eral principles  which  determine  the  owner's  place  of  residence  or  domicil 
have  been  elsewhere  discussed.* 

BMtdraoa  Alons  Snflolant  far  Tuution.  —  Personal  property  may  be  taxed  at  the 
residence  of  the  owner,  although  he  may  have  no  intention  of  making  such 
residence  his  domicil.* 

Tto  iMUMoa  of  a  Xu,  for  yafpagw  of  Tuntton,  is  in  the  county  where  he  spends 

Eractically  all  his  time,  where  his  interests  are,  and  where  he  allows  himself  to 
e  assessed  for  a  small  amount  of  his  property,  and  not  in  a  city  where  certain 
of  his  trunks  and  a  small  amount  of  his  clothing  are  kept.' 

FUbUUob  In  Two  Omutlfli.  —  Personal  property  on  a  large  farm  or  plantation 
extending  over  portions  of  two  counties  is  taxable  in  the  county  in  which  the 
owner  resides,  although  he  may  have  changed  his  residence  from  one  county 
to  another  for  the  express  purpose  of  residing  where  the  taxes  were  the  least. ^ 
Couant  to  Tuutloa  at  PlmM  Othar  than  BMldenoo.  — A  person  may  consent  to  the 
taxation  of  a  portion  of  his  personal  property  at  a  place  other  than  his  resi- 
dence, but  such  a  consent  does  not  affect  his  right  to  object  to  the  taxation 
there  of  other  personal  property  as  to  which  he  has  given  no  consent.* 

Two  Beddmwat.  —  Where  one  has  two  or  more  residences,  he  is  taxable  either 
at  the  one  in  which  his  principal  business  is  transacted  *  or  at  the  one  where 
he  spends  the  greater  portion  of  his  time.* 

A  Changs  of  Domldl  or  BaridMiea  cannot  be  effected  by  intention  alone  without 
actual  removal,  and  one  continues  taxable  at  the  same  place  who  has  merely 
formed  an  intention  of  changing  his  domicil  but  has  not  done  so.*  Resi- 


eannot  be  said  to  have  an  actual  situs  therein, 
and  debts  and  cfaoses  io  actions  generally  fol* 
low  the  domicit  of  the  owner. 

1.  See  the  titles  DouiciL,  vol.  lo,  p.  6;  Rbsi- 
DKNCE,  vol.  34,  p.  693. 

S.  Baridaue  WlChoBt  Duiidl  MMmt.  —  St. 
Lonis  V.  Wiggins  Ferry  Cq.,  ii  WaU.  (U,  S.) 
423 ;  Finley  v.  Philaddphia,  3a  Fa.  St  3S1 ; 
Mann  v.  Clark,  33  Vt.  55. 

One  who  has  resided  in  the  city  for  nearly 
two  years  is  taxable  there,  although  he  has  b 
domicil  in  another  state  where  he  votes  and 
pays  taxes  and  to  which  he  intends  to  rctam. 
Matter  of  Austen,  13  N.  Y.  App.  Div,  347. 

SomioU  Ii  Said  to  B«  tlM  Teat  of  UabUity  to 
Taxation  in  ICamehnaatta.  —  Borland  v.  Boston, 
132  Mass.  89,  4a  Am.  Rep.  424,  citing  Opinion 
of  Justices,  5  Met.  (Mass.)  590,  and  disapprove 
ing  Briggs  v.  Rochester,  16  Gray  (Mass.)  337'. 

5.  King  V.  Parker,  73  Iowa  757 ;  People  v. 
Barker,  70  Htin  (N.  Y.)  397- 

Ahomoe  of  Two  Tean  fnm  Btata.  —  When  one 
leaves  his  domicil  in  a  state  with  the  Intention 
of  returning  after  an  indefinite  time  (probably 
two  or  three  years),  and  actually  returns  after 
an  absence  of  two  years,  taxes  for  the  two 
years  of  his  absence  are  rightly  assessed  to  him 
as  a  person  "  residing  in  this  state."  Cnlbert- 
son  V.  Floyd  County,  52  Ind.  361. 

House  on  Town  Une.-^  Where  a  town  line 
passes  through  the  house  of  a  taxpayer,  his  resi- 
dence will  be  in  that  town  in  which  the  most 
necessary  part  of  his  house  and  the  oUier 
buildings  are  situated.  Jndkias  v.  Reed,  48  Me. 
386;  C:henery  v.  Waltham,  8  Cusb.  (Mass.) 
337. 

4.  people  V.  Caldwell,  142  IH.  434. 

6.  Phelns  v.  Thurston,  47  Conn.  477. 
Taxes  Fraodnlontfy  Assswad  at  Flsoo  Other 

than  Baaidanea. —  Where,  however,  one  fraudu- 


lently procures  his  property  to  be  assessed  at 
his  former  residence  because  the  rate  is  lower 
there,  payment  of  taxes  there  will  not  protect 
him  against  assessment  and  collection  of  taxes 
at  his  actual  re^dence.  Mahany  v.  People,  138 
III.  311. 

6.  BaaUanea  M  Frlndpal  Flaaa  of  Bubaoa,  — 

Bartlett  v.  New  York,  5  Sandf.  (N.  Y.)  44: 
Douglas  V.  New  York,  2  Duer  (N.  Y.)  110; 
Bell  V.  Pierce,  51  N.  Y.  16,  afRrming  48  Barb. 
(N.  Y.)  51  ;  People  v.  O'Rourke,  3a  N.  Y.  App. 
Div,  66;  Bowe  v.  Jenkins,  69  Hun  (N.  Y.) 
458;  Paddack  v.  Lewis,  59  N.  Y.  App.  Div. 
430.  But  see  Huddns  v.  Boston, .  4  Cuah. 
(Mass.)  543. 

Personal  property  at  the  residence,  and  other 
personal  property  at  the  place  of  business  may 
be  taxed  separately  under  the  New  Jersey 
statute  although  both  places  are  in  the  same 
taxing  district.  MuUins  v.  Jersey  City,  61  N. 
J.  L.  135,  where  it  was  said:  "  In  such  a  case 
a  single  assessment  might  not  be  invalid  but 
clearly  it  is  not  enjoined." 

7.  BaaMaiiaB  Wlwra  One  ^ands  Koat  Tlao,  — 
Bowman  v.  Boyd,  ai  Nev.  281 ;  Greene  v. 
Gardiner,  6  R.  I.  34a;  Arnold  v.  Davis,  8  R. 
I.  341 ;  Ailman  v.  Griswold,  la  R.  I.  339.  But 
see  Thayer  v.  Boston,  124  Mass.  132,  26  Am. 
Rep.  650. 

I.  Change  of  Basldenoa,  —  Littlefield  v. 
Brooks,  so  Me.  475 ;  Parsons  v.  Bangor,  61  Me. 
457;  Stoddert  v.  Ward.  31  Md.  56a;  Otia  v. 
Boston,  12  Gush,  (Mass.)  44;  Cabot  v.  Boston, 
12  Cush.  (Mass.)  53;  Casey's  Case,  i  Aabm. 
(Pa.)  126;  Mann  v.  Clark,  33  Vt.  ss.  See  also 
Parsons  v.  Bangor,  61  Me.  457 ;  Borland  v, 
Boston,  132  Mass.  89,  42  Am.  Rep.  424,  criti- 
cising Colton  V,  Longmeadow,  12  Allen  (Mass.) 
598,  and  Biiggs  v.  Rochester,  16  Gray  (Maaa.) 
337. 
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dence  continues  until  a  change  is  affirmatively  shown  or  until  there  is  satisfac- 
toiy  evidence  of  the  abandonment  of  the  former  place  as  a  residence.* 

c.  Enumeration  of  Classes  ok  Personalty —  (i)  Animals.  —  Cattle 
in  stockyards,  held  for  sale,  are  taxable  there  as  stock  in  trade.*  Where  it  is 
provided  that  animals  shall  be  listed  where  usually  kept,  the  place  of  taxation, 
as  between  two  ranches,  is  the  one  upon  which  they  are  kept  the  greater  part 
of  the  year.'  At  one  time  cattle  pastured  in  two  adjoining  counties  in  Texas 
might  have  been  assessed  at  the  owner's  jesidence.*  But  under  a  later  act 
they  are  assessable  in  each  county,  in  the  proportion  that  the  land  in  each 
county  bears  to  the  whole  pasture.* 

Cattle  Shipped  Into  the  8t&te,  under  a  bill  of  lading  which  allows  of  their  being 
fed  for  an  indefinite  time  and  then  shipped  to  a  point  in  another  state,  at  a 
through  rate  from  the  original  point,  the  balance  of  the  freight  not  to  be  paid 
if  they  are  not  so  reshipped,  are  taxable  in  the  state  while  there  being  fattened 
at  the  owner's  pen." 

Cattle  Owned  by  a  nonresident,  within  the  State,  are  taxable  there.''  When 
grazing  over  a  county  adjoining  that  containing  the  home  ranch  or  the 
residence  of  the  owner,  they  are  taxable  at  the  latter  place,  although  when 
assessed  they  are  in  the  other  county.** 

(2)  Corporate  Property.  —  The  taxable  situs  of  corporate  property  of  all 
kinds,  including  corporate  stock,  railroad  property,  stock  in  national  banks, 
etc.,  is  discussed  fully  elsewhere  in  this  work.*.  Property  in  the  hands  of  a 
receiver  of  corporate  assets  is  assessable  as  it  would  have  been  before  payment 
to  such  receiver.'** 

(3)  Debts  and  Credits.  —  The  general  rule  is  that  debts  attend  the  person 
of  the  creditor  and  are  taxable  at  his  domicil.  Such  is  the  rule  in  the 
absence  of  some  contrary  statutory  provision,  whether  the  evidence  of  the 
debt  is  in  the  state  or  not,  and  whether  it  is  negotiable  or  non-negotiable  in 
form,  and.  whether  or  not  the  property  securing  the  debt  is  within  the  state, 
and  whether  the  evidences  of  the  debt  are  deposited  in  the  state  or  without." 
But  the  application  of  this  rule  has  been  much  narrowed  under  the  influence 
of  statutes  considered  to  lay  emphasis  rather  on  the  actual  situs  of  the  per- 

I.  lerminatiDn  of  Beeidenee.  —  Nugent  v.  New  Orleans,  4  Woods  (U.  S.)  206,  16  Fed. 
Bates,  51  Iowa  79;  Bulkley  v,  Williamstown,  3  Rep.  11  ;  Murray  v.  Charleston,  96  U.  S.  433; 
Gray  (Mass.)  493;  Carnoe  v.  Freetown,  9  Gray  Kirtland  v.  Hotcbkiss,  100  U.  S.  491;  Hart- 
(Mass.)  357;  Otis  V.  Boston,  12  Cush.  (Mass.)  man  v.  Greenhow,  102  U.  S.  672.  See  also  U. 
44;  Bell  V.  Pierce,  51  N.  Y.  la;  Matter  of  S.  v.  Erie  R.  Co.,  .106  U.  S.  3^7.  dissemivitg 
Nichols,  S4  N.  Y.  63.  opinion  of  Mr.  Justice  Field. 

3.  AnimalB.  —  Myers  v.  Baltimore  County,  83        Alabama.  —  Boyd  v.  Selma,  96  Ala.  144. 
Md.  38s,  55  Am.  St.  Rep.  349,  Arisona.  —  Territory  v.  Delinquent  Tax-List, 

8.  Graham  v.  Chautauqua  County,  31  Kan.      (Ariz.  1890)  24  Pac.  Rep.  183. 
47.^:  Smith  V.  Mason,  48  Kan.  586.  Ca/i/()r«i(j,  —  People  v.  Park,  23  Cal.  13B, 

4.  Court  V.  O'Connor,  65  Tex.  334.  following  Falkner  v.  Hunt,  16  Cal.  167;  People 

6.  Nolan  v.  San  Antonio  Ranch  Co.,  81  Tex.  v.  Eastman,  25  Cal.  601 ;  Mackay  v.  San  Fran- 
315.  See  also  Clampitt  v.  Johnson,  17  Tex.  Civ.  cisco,  113  Cal.  393  tfollowing  San  Francisco  r. 
App.  381.  Lux,  64  Cat.  481.  and  State  Fax  Case.  15  Wall. 

e.  Waggoner  v.  Whaley,  31  Tex.  Civ.  App.  i.  (U.  S.)  300] ;  Matter  of  Fair,  128  Cal.  607. 

7.  Hardesty  v.  Fleming,  57  Tex.  395.  See  Colorado.  —  Arapahoe  Coun^  r.  Cutttr,  3 
also  Prairie  Cattle  Co.  v.  Williamson,  5  Okla.  Colo.  349;  Hathaway  v.  Chouiy.  14  Colo.  App. 
4S8.  478. 

8.  State  V.  Falkinburge,  15  N.  J.  L,  320;  Connecticul.  —  Kirtland  v.  Hotchkiss,  43 
Barnes  v.  Woodbury,  17  Nev.  383 ;  Ford  v.  Mc-  Conn,  436,  19  Am.  Rep.  546,  Foster,  J.,  dissent- 
Gregor,  20  Nev.  446.    See  also  People  v.  Cald-  ing. 

well,  143  Hi.  434;  Pierce  v.  Eddy,  152  Mass.  Georgia.  —  Augusta  v.  Dunbar,  so  Ga.  387; 

594.  Richmond  County  Academy  v.  Augusta,  90  Ga. 

9.  See  the  title  Taxation  (Corposate),  ^o^f.  634. 

10.  State  V.  Red  River  Valley  Elevator  Co.,  Illinois.  —  Goldgart  v.  People,  106  lU.  S5, 
69  Minn.  131.  distinguishing  Tazewell  County  v.  Davenport, 

II.  Intangible  Personal  Propertr  —  Debts  and  ^o  111.  197:  People  v.  Davis,  113  III.  273; 
Credits.  —  United  States.  —  State  Tax  Case,  15  Scripps  v.  Board  of  Review,  183  111.  278. 
Wall.  (U.  S.)  300,  du(i^/>roi'm£  Maltby  z'.  Read-  Indiana.  —  Herron  v,  Keeran,  59  Ind.  473, 
ing,  etc.,  R.  Co.,  53  Pa.  St.  140 ;  De  Vignier  v.  26  Am.  Rep.  87 ;  Foresman  v.  Byms,  68  Ind. 
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sonal  property  than  on  the  domicil  of  the  owner.*  Thus  it  has  been  held 
that  debts  owned  by  nonresident  creditors  may  be  taxed  within  the  state,  if 
the  evidences  of  such  debts  —  notes,  bonds,  etc.  —  are  within  the  jurisdiction, 
as  where  they  are  in  the  hands  of  agents  or  employed  in  business  therein  * 
On  the  other  hand,  applying  the  same  principles  to  another  state  of  facts, 
where  the  owner  resides  in  the  state,  his  domicil  has  been  held  not  to  draw  to 
it  for  purposes  of  taxation  debts  due  him  out  of  the  state  and  evidenced  by 
notes  and  the  like  which  are  also  beyond  the  state's  jurisdiction.'  The  domi- 
cil of  the  owner,  however,  has  beien  held  to  be  the  only  possible  criterion  of 
the  liability  to  taxation  of  a  simple  debt  not  reduced  to  or  evidenced  by  any 
written  instrument.* 

(4)  Decedent's  Estate.  —  The  legal  presumption  is  that  personal  property 
belonging  to  the  estate  of  a  decedent  is,  during  the  settlement  of  the  estate, 
at  the  place  where  the  decedent  died.^    In  some  jurisdictions  such  property 


347;  Setuntr  V.  Ruth,  140  Ind.  318;  Buck  v. 
Miller,  147  Ind.  586,  63  Am.  St.  Rep.  436. 

Iowa.  —  Hunter  v\  Page  County,  33  Iowa  376 ; 
Barber  v.  Farr,  54  Iowa  57 ;  Babcock  v.  Town- 
ship Board  of  Equalization,  65  Iowa  110. 

Kansas.  —  Fisher  v.  Rash  County,  19  Kan. 
414;  Dykes  v.  Lockwood  Mortg.  Co.,  57  Kan. 
416,  3  Kan.  App.  atj.  But  see  Wilcox  v.  Ellis, 
14  Kan.  588,  19  Am.  Rep.  107. 

KenlHcky.  —  Com.  v.  Hays,  8  B.  Mon.  (Ky.) 
I ;  Thomas  v.  Mason  County  Ct.,  4  Bush  (Ky.) 
135. 

Louisiana.  —  New  Orleans  v.  Mechanics', 
etc,  Ins.  Co.,  30  La.  Ann.  876,  31  Am.  Rep. 
332 ;  Meyer  v.  Pleasant,  41  La.  Ann.  645 ;  Bar- 
ber Asphalt  Paving  Co.  v.  New  Orleans,  41  La. 
Ann.  1015 ;  Liverpool,  etc.,  Ins.  Co.  v.  Assessors, 
44  La.  Ann.  760,  51  La.  Ann.  1028,  72  Am.  St. 
Rep.  483. 

Massachusetts.  —  Lanesborough  v.  Berkshire 
County,  131  Mass.  424. 

Minnesota.  —  State  v.  Willard,  77  Minn.  190. 

Mississippi.  —  Home  v.  Green,  52  Miss.  452; 
Vtcksburg  v.  Armour  Packing  Co.,  (Miss.  1898) 
34  So.  Rep.  334. 

Missouri. —  State  v.  St.  Louis  County  Ct., 
47  Mo.  594 ;  State  v.  Howard  County  Ct.,  69 
Mo.  454;  State  v.  Renshaw,  i6€  Mo.  683. 

Nevada.  —  State  v.  Earl,  i  Nev.  394. 

New  Jersey. —  State  v.  Ross,  23  N.  J.  L.  517. 

Ohio.  —  Grant  v.  Jones,  39  Ohio  St.  506 ; 
Myers  v.  Seaberger,  45  Ohio  St.  332. 

Oregon.  —  Johnson  v.  Oregon,  2  Oregon  337; 
Johnson  v.  Oregon,  3  Oregon  13- 

Pennsylvania.  —  Guthrie  v.  Pittsburgh,  etc., 
R.  Co.,  158  Pa.  St.  433,  distinguishing  Lewis 
V.  Chester  County,  60  Pa.  St.  325. 

South  Carolina.  —  Hayne  v.  Deltesseline,  3 
McCord  L.  (S.  Car.)  374. 
•  Texas.  —  Ferris  v.   Kimble,   75   Tex.  476 ; 
Connor  v.  Waxahachie,  (Tex.  1889)  X3  S.  W. 
Rep.  30. 

^crmtwf.  —  Bullock  v.  (Suilford,  59  Vt.  516.' 
Vireinia.  —  State  Bank  v.  Richmond,  79  Va. 
114. 

X,  See  supra,  this  title,  Persons  and  Things 
Taxable  —  3.  b.  Property  Within  Jurisdiction 
of  State;  4.  c.  Credit,  Debts,  and  Securities; 
aiso  supra,  this  section,  3.  a.  General  Principles. 

2.  ZtUmmm  of  Delits  Owned  by  Voamideata 
Tizabla.  —  Back  v.  Miller,  147  Ind.  586,  62 
Am.  St.  Rep.  43^  ("It  can,"  said  the  court, 
"  make  no  difference  where  the  debtor  Uvef,  or 


where  the  debt  was  contracted,  provided  only 
the  bond,  note,  or  other  evidence  of  amount 
due  the  creditor  is  itself  within  the  jurisdiction 
of  the  state  ")  ;  Meyer  v.  Pleasant,  41  La.  Ann. 
645 ;  Liverpool,  etc.,  Ins.  Co.  v.  Assessors,  51 
La.  Ann.  1031,  73  Am.  St.  Rep.  483;  St.  Louis 
V.  Wiggins  Feny  Co.,  40  Mo.  580;  Matter  of 
Whiting,  150  N.  Y.  37,  55  Am.  St.  Rep.  640; 
Matter  of  Houdayer,  150  N.  Y.  37,  55  Am. 
St,  Rep.  642.  See  also  infra,  this  section.  Prop- 
erty  Employed  in  Business;  Property  in  Hands 
of  Agent. 

3.  BesldsDt  Owner  of  Debts  Oat  of  Jnrisdlction 
Hot  Taxable. —  People  v.  Gardner,  51  Baib. 
(N.  Y.)  353  (distinguished  in  Boardman  v. 
Tompkins  County,  8$  N.  Y.  359) ;  People  v. 
Smith,  88  N.  Y.  577,  aMrming  34  Hun  (N.  Y.) 
492;  Redmond  v.  Rutherford,  87  N.  Car.  122, 
following  Alvany  v.  Powell,  2  Jones  Eq.  (55  N. 
Car.)  51.  See  also  Bridges  v.  Griffin,  33  Ga. 
113 ;  Fisher  v.  Rush  County,  19  Kan.  414 ; 
Johnson  v,  Lexington,  14  B.  Mon.  (Ky.)  521; 
RedGeld  v.  Genesee  County,  Clarke  (N.  Y.)  42. 

In  Wilcox  V.  Ellis,  14  Kan.  588,  19  Am.  Rep. 
107,  the  court,  speaking  of  debts  due  to  a 
resident  of  Kansas  for  lands  sold  in  Illinois  and 
evidenced  by  securities  there,  said :  "  Now,  as 
the  state  of  Illinois,  and  not  Kansas,  must  fur- 
nish the  plaintiFF  with  all  the  remedies  he  may 
have  for  the  enforcement  of  all  his  rights 
connected  with  said  notes,  debt,  etc.,  it  would 
seem  more  just,  if  said  debt  is  to  be  taxed  at 
all,  that  the  state  of  Illinois,  and  not  Kansas, 
should  tax  it.  •  *  •  But  that  he  should  be 
taxed  on  both  (the  land  and  the^  notes]  in  Illinois 
and  on  the  notes  in  [Kansas],  would  be  highly 
unjust," 

Bonds  of  a  State  deposited  in  a  state  bank 
have  been  taxed  there,  although  owned  by  a 
nonresident  corporation.  People  v.  Home  Ins. 
Co.,  39  Cal.  533  [following  CaxXia  v.  Hull,  at 
Vt.  156]  ;  State  v.  Assessors,  47  La.  Ann.  1544. 

4.  Meyer  v.  Pleasant,  41  La.  Ann.  643  ;  Liver- 
pool, etc.,  Ins,  Co.  v.  Assessors,  31  La-  Ann. 
1031,  72  Am.  St.  Rep.  483. 

ft.  Property  of  Deoedent.  —  San  Francisco  v. 
Lux,  64  Cal,  481 ;  Stanford  v.  San  Francisco, 
131  Cal.  34 ;  Hardy  v.  Yarmouth,  6  Allen 
(Mass.)  277;  Millsaps  v.  Jackson,  78  Miss.  537; 
Stephens  v.  Booneville,  34  Mo.  323;  Rand  v. 
Pittefield.  70  N.  H.  530;  Matter  of  Haight.  3a 
N.  Y.  Ann.  Div.  496 ;  Staunton  ».  Stout,  86  Va. 
321.    But  see  Kent  v.  Exeter,  68  N.  H.  469. 
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is  taxable  in  the  hands  of  the  executor  or  administrator.' 

At  BttVMQ  Ui9  Admibiitrator  or  ExMator  and  TboM  BaftafloUUj  BatltM  to  the  estate  of 

the  decedent,  it  is  taxable  in  the  hands  of  the  former  so  long  as  tlie  estate  is 
in  process  of  settlement  and  before  distribution,  but  where  there  is  no  further 
need  of  an  administrator,  and  the  distributee  or  beneficiary  can  legally  demand 
his  share,  the  property  is  no  longer  taxable  to  the  administrator.*  Although 
the  deceased  was  a  resident  of  the  state,  his  property  in  course  of  administra- 
tion is  not  taxable  therein,  where  neither  the  executor  nor  any  of  the  bene- 
ficiaries are  residents,  and  the  property  itself  is  not  in  the  state.' 

Whan  Tlun  Are  Two  or  Kon  IxMnton  residing  in  two  or  more  taxing  districts, 
each  should  return  such  personal  property  of  the  decedent  as  may  be  in  his 
immediate  possession  in  his  township.*  It  has  been  held,  however,  that  where 
there  are  two  or  more  administrators  living  in  different  counties,  the  tangible 
personal  property  belonging  to  the  estate  should  be  listed  in  the  county  oi  the 
administrator  having  actual  possession  and  control  at  the  time  of  the  listing.' 

(5)  Guardianship  Property.  —  In  some  jurisdictions  personal  property  of  a 
ward  is  assessed  In  the  jurisdiction  where  the  guardian  resides,*  in  others  its 
situs  is  that  of  the  ward  and  not  of  the  guardian.^ 

(6)  Logs  and  Lumber  —  Tlmbtr  Cut.  -  Logs  piled  ready  for  transportation  to 
the  owner's  mill,  or  in  a  storage  pond  appurtenant  to  the  mill,  are  taxable  at 
the  mill,"  and  logs  in  camp  are  taxable  there  if  there  is  an  office  or  building 
for  transacting  local  business.*  Logs  cut  and  shipped,  before  the  date  for 
assessment,  to  a  neighboring  town  to  be  manufactured,  are  taxable  at  the 
town,^*  and  logs  intended  to  be  manufactured  and  sold  in  some  other  town 
than  that  in  which  the  owner  resides  may  be  there  taxed  even  if  not  there  on 
taxing  day,  provided  they  are  brought  there  and  manufactured  during  the 
year.*'  Logs  cannot  be  taxed  where  they  are  temporarily  left  afloat  for  saw- 
ing, if  the  firm  to  which  they  belong  has  its  place  of  business  in  another 
township.  But  whether  logs  piled  upon  the  bank  of  a  river,  to  be  trans^ 
ported  when  the  river  opens,  may  be  taxed  there  or  not,  depends  upon 
whether  or  not  they  can  be  regarded  as  in  transit.  If  not  regarded  as  in  tran- 
sit, they  are  taxable."  Likewise,  logs  piled  along  a  railroad  track,  awaiting  the 

In  Connecticut  the  personal  property  of  a  Ohio  St.  431.    But  see  People  v.  Feitner,  63 

decedent's  estate  is  taxable  at  his  domicil,  pend-  K.  Y.  App.  Dtv.  174. 

ing  settlemeiit.    Cornwall  v.  Todd,  38  Conn.  6.  Brown  v.  Noble,  43  Ohio  St.  405. 

443-  6.  OoardlaDsMp  Property. —  King  v.  McDrew. 

See  also  infra,  this  title,  IX.  6.  e.  (2)  (g)  31  111.  418;  Tousey  v.  Bell,  23  Ind.  423;  Hink- 

Deceased  Owners;  XII.  3.  b.  Primary  Liability  bouse  v.  Wilton,  94  Iowa  354;  Baldwin  v. 

as  between  Ovmert  of  Different  Eetates.  Washingtoo  County,  85  Md.  145 ;  Kinehart  v. 

As  to  Sueooision  Taxes,  see  the  title  Succes-  Howard,  90  Md.  i ;  Baldwin  v.  Fitchburg,  8 

SIGN  Taxes,  ante,  p.  337.  Pick.  (Mass.)  494;  Hughes  v.  Staunton,  97  Va. 

1.  McClellan  v.  Board  of  Review,   200  111.  518, 

n6;  Cameron  v.  Burlington,  56  Iowa  320  [ques-  7.  Louisville  V.  Sherley,  80  Ky.  71 ;  State  v. 

tioning  McGregor  v.  Vanpel,  24  Iowa  436I ;  McCausland,  154  Mo.  185;  School  Directors  r. 

State  V.  Collector,  39  N.  J.  L.  79:  Endicott  v.  James,  a  W.  &  S.  (Pa.)  568,  37  Am.  Dec.  533; 

Corson,  50  N,  J.  L.  381  ;  Hall  v.  Fayetteville,  Mason  v.  Thurbw:,  i  R.  I.  481.    See  also  Cur- 

115  N.  Car.  281  [following  Moore  v.  Fayette-  tis  v.  Richland  Tp.,  56  Mich.  478;  West  Chester 

ville,  80  N.  Car.  154,  50  Am.  Rep,  75]  ;  Sommers  School  Dist.  v.  Darlington.  38  Pa.  St.  157. 

V.  Boyd,  48  Ohio  St  648 ;  Walla  Walla  v.  8.  Logs  and  Lombflr.  —  Elk  Rapids  Iron  Co. 

Moore,  16  Wash.  339,  58  Am.  St.  Rep.  31.  v.  Helena  Tp.,  117  Mich.  3ii ;  Mitchell  C  Lake 

8.  After  Distribution. —  Louisville  v.  Sherley,  Tp.,  136  Mich.  367. 
80  Ky.   71:   Baldwin   v.  Shine,  84   Ky.  513;  9.  Ryerson  v.  Muskegon,  57  Mich.  383. 
Lexington  v.  Fishback,  109  Ky.  770 ;  Carleton  10.  Day  v.  Pelican,  94  Wis.  503.    See  Also 
V.  Ashburnham,  102  Mass.  34S:  Hathaway  v.  State  v.  Bellew,  86  Wis.  189. 
Fish,  13  Allen   (Mass.)   367;  Herrick  v.  Big  11.  Ellsworth  v.  Brown,  53  Me.  519;  Farming- 
Rapids.  53  Mich.  554.   See  also  Cornwall  v.  dale  v.  Berlin  Mills  Co.,  93  Me.  333;  Con- 
Todd,  38  Conn.  443-  necticut  Valley  Lumber  Co.  v.  Monroe,  71  N- 

S.  Dallinger  v.  Rapello,  14  Fed.  Rep.  32,  15  H.  473. 

Fed.    Rep.   434,   decided   under   statutes   of  12.  Torrent  v.  Yager,  53  Mich.  506,  foUowing 

Massachusetts.  Putman  v.  Fife  Lake  Tp.,  45  Mich.  125,  and 

4.  Two  or  Man  Exeouton,  —  Bums  v.  Mc-  McCoy  v.  Anderson,  47  Mich.  504. 

Nalljr,  90  Iowa  43?;  State  v,  Matthews,  10  IS.  C.  N.  Kelson  Lumber  Co.  v.  Lofaine,  an 
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convenience  of  the  owner  or  the  facilities  of  the  shipper,  are  not  in  transit, 
and  are  there  assessable.'  Logs  in  transit  to  the  owner's  mill  are  taxable  at 
the  mill ; '  but  if  they  are  piled  for  the  purpose  of  transporting  them  as  soon  as 
possible  or  within  a  reasonable  time,  they  are  constructively  in  transit  and  not 
taxable  where  piled.*  Lumber  kept  in  a  yard,  for  sale,  is  assessable  there  as 
merchants'  goods  ;^  but  lumber  actually  or  constructively  in  transit  is  not 
taxable  where  found.^  Lumber  owned  in  one  place  and  manufactured  at 
another  may  be  taxed  at  the  latter  place,*  and  when  piled  on  leased  ground 
at  a  railway  station  it  may  be  there  assessed  as  property  stored,  although  no 
sales  are  made  there.* 

standing  Timber  is  not  personal  property,  but  is  taxable  as  a  part  of  the  land 
on  which  it  stands.** 

(7)  Money,  —  Money  is  taxable  where  situated.*  The  capital  of  a  bank 
owned  by  an  individual  banker  is  taxable  in  the  town  or  ward  specified  as  the 
location  of  the  banking  office,**  whether  owned  by  a  resident  or  nonresident.** 

(8)  Mortgage  Interests.  —  A  mortgage,  when  considered  as  nothing  more 
than  a  security  for  the  debt,  follows  the  rule  as  to  other  debts,  and  is  taxable 
at  the  residence  of  the  owner,  the  mortgagee.'*  Since,  however,  the  legislature 
has  the  power  to  fix  the  situs  of  property  for  purposes  of  taxation,  it  may 
select  either  the  place  where  the  security  is  held  or  where  the  property  covered 
by  the  mortgage  is  located.'* 

(9)  Partnership  Property.  —  Partnership  property  is  generally  taxable  at  the 
place  where  the  partnership  business  is  carried  on,  and  where  such  property  is 
situated.'*  Under  the  Massachusetts  statutes,  where  the  place  of  business  of  a 
partnership  is  outside  of  the  state  the  interest  of  a  resident  partner  in  the 
business  maybe  taxed  at  his  residence.'* 

A  V^utwr  iMoeUtlott  falling  short  of  a  corporation  is,  in  Massachusetts ^ 
taxable  as  a  partnership.'* 

(10)  Property  Employed  in  Business.  —  In  many  of  the  states  statutes  have 
been  passed  taxing  personal  property  or  capital  of  merchants  and  manufac- 

Fed.  Rep.  54;  State  Tnist  Co.  c  Chehalis  etc.,  Ins.  Co.- f.  Asiessors,  44  La.  Ann.  760; 

County,  (C.  C.  A.)  79  Fed.  Rep.  382.  Gallatiti  v.  Alexander,  10  Lea  (Tenn.)  475. 

1.  Maurer  v.  Cliff,  94  Mich.  194;  Plainfield  BfpoalU  In  Banki   Tu«d  M  Kon^.-^See 

Tp.  V.  Sage,  107  Mich.  19;  Mitchell  v.  Lake  supra,  \\m         Ptnons       Things  Taxable— 

T^*»         Mich.  367.    See  inira,  this  section,  4,  d.  Money  Deposited  in  Bank. 

Property  in  Transit  or  Temporarily  Present.  10.  Miner  v.  Fredonia,  27  N.  Y.  155.  And 

%.  Hurley  v.  Texas,  20  Wis.  634.  see  the  title  Taxation  (Corporate),  post. 

8.  Coming  v.  Masonville  Tp.,  74  Mich.  177;  11.  Duer  v.  Small,  4  Blatchf.  (U.  S.)  263. 

Brooks  V.  Arenac  Tp.,  71   Mich.  231;  Con-  18.  Kortgan  InUreats. — Kirtland  v.  Hotch- 

necticut  River  Lumber  Co.  v.  Columbia,  6a  N.  kiss,  100  U.  S.  499;  People  V.  Eastman,  25  Cal. 

H.  286;  Coe  V.  Errol,  62  N.  H.  303;  Winntpi-  603;  Latrobe  v.  Baltimore,  19  Md.  13;  Appeal 

seogee  Paper  Co.  v.  Northfield,  67  N.  H.  365.  Tax  Ct.  v.  Patterson,  so  Md.  368.   See  also 

See  the  title  Imterstatb  COuiukcb,  vol.  17,  supra,  fbim  title,  Persons  and  Things  Tajrable  — 

p.  34.  4.  e.  Mortgages. 

4.  Lnmbsr.  —  Gower  v.  Jonesboro,  83  Me.  143 ;  18.  State  v.  Runyon,  41  N.  J.  L.  98.  S«e  also 
Mitchell  V.  Plover,  53  Wis.  548;  Washburn  v.  supra,  this  title.  Persons  and  Things  Taxabli  — 
Osfakosh,  60  Wis.  453;  Sanford  v.  Spencer,  5.  h.  Mortgages. 

63  Wis.  230.  14.  Partnenblp  Property. —  Spinney  v.  Lynn, 

5.  Standard  Oil  Co.  v.  Bachelor,  89  Ind.  i;  172  Mass.  464;  Little  v.  Cambridge,  9  Cush. 
Monroe  v.  Greenhoe,  54  Mich.  9;  Osterhout  v.  (Mass.)  298;  Williams  v.  Saginaw,  51  Mich. 
Jones,  54  Mich.  238.  izo;  Taylor  v.  Love,  43  N.  J.  L.  142;  Fairbanks 

6.  Mantstique  Lumbering  Co.  v.  Witter.  58  v.  Kittredge^  34  Vt  9 ;  School  Oiat.  v.  Bowman, 
Mich.  635.   But  see  Putnam  v.  Fife  Lake  Tp.,  (Mo.  1903}  77  5.  W.  Rep.  880. 

45  Mich.  125.  Where  such  property  is  merely  manufactured 

7.  Hood  V.  Judkins,  61  Mich.  575.  But  see  and  stored  in  one  place  it  should  sttll  be  as- 
Campbell  v.  Machias,  33  Me.  419;  Stockwell  v.  sessed  at  the  place  of  business,  although  small 
Brewer,  59  Me.  286.  quantities  are  occasionally  sold  at  the  former 

8.  Standing   Timber.  —  Fletcher  v.  Alcona  place.   McCoy  v.  Anderson,  471  Mich.  502. 
Tp.,  72  Mich.  18.    See  also  snpra,  this  title,  IS.  Bemis  v.  Board  of  Aldennen,  14  Allen 
Persons  and  Things  Taxable  —  Real  Property.  (Mass.)  366. 

.  llonaj.  — People  v.  Whartenby,  38  Cal.  16.  Hoadley  v.  Essex  County,  105  Mass.  519; 

461 ;  Barba:  v.  Parr,  94  Iowa  ^7;  Liverpool,  Ricker  v.  Amciiean  I»  ft  T.  Co.,  140  Mass.  346, 
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turers  at  the  place  where  their  business  is  carried  on,  and  such  statutes  usually 
embrace  property  of  nonresidents  as  well  as  that  of  residents.^ 

The  Vst  Frooeedf  of  a  XiM  are  taxable  as  personalty  at  the  place  where  the  ore 
is  taken  to  the  surface  through  the  main  workings.' 

Io0  belonging  to  a  nonresident,  stored  for  transportation,  is  taxable  where 
stored.* 

(11)  Property  in  Hands  of  Agent.  —  Money,  securities,  or  other  kinds  of 
property,  placed  in  the  hands  of  an  agent  for  the  purpose  of  enabling  him  to 
transact  the  owner's  business,  such  property  constituting  the  stock  in  trade  of 
the  business,  are  taxable  at  the  residence  of  the  agent.""  Such  property  is, 
however,  taxable  only  when  intended  to  be  used  by  the  agent  in  a  continuing 
business ;  it  is  not  taxable  when  left  to  him  merely  for  the  convenience  of  the 
makers  of  the  notes. Nor  is  property  in  an  agent's  possession  taxable  when 
his  duty  consists  simply  in  collecting  money  upon  the  securities  and  forward- 
ing it  to  the  owner.* 

(12)  Property  Held  in  Trust.  —  Prdperty  in  the  hands  of  a  trustee  is  some- 
times regarded,  for  the  purposes  of  taxation,  as  belonging  to  the  trustee,  and 
taxable  at  his  domicil.'    But  under  other  statutes  trust  property  is  taxed  at 


1.  Proper^  Empioyad  in  Bnatnaat  —  Unittd 
States.  —  Duer  v.  Small,  4  Blatchf.  (U.  S.) 

263. 

Alabama.  —  St.  John  v.  Mobile,  21  Ala.  234. 
ConnecticHt.  —  Shaw  v.  Hartford,  56  Conn. 
351- 

IIHhou.  —  Mnnson  v.  Crawford,  65  IlL  185. 

Indiana.  —  Powell  v.  Madison,  at  Ind.  335. 

Jowa.  —  Dean  v.  Solon,  97  Iowa  303. 

Kentucky.  —  But  see  Swift  v.  Newport,  7 
Bush  (Ky.)  37. 

Maryland.  —  Hopkins  v.  Baker,  78  Md.  363. 

Massachusetts.  —  Little  v.  Greenleaf,  7  Mas*. 
330;  Gray  v.  KetteU,  12  Mass.  160;  Boston 
'  Loan  Co.  v.  Boston,  137  Mass.  33a;  Barker  v. 
Watertown,  137  Mass.  327;  Charlestown  v. 
Middlesex  Coanty,  109  Mass.  370;  Hittinger 
V.  Weatford,  135  Mass.  258;  Ingram  v.  Cowles, 

150  Mass.  155;  Ooutman  v.  Concord,  163  Mass. 
444  [following  Little  v.  Cambridge,  9  Cusb. 
(Mass.)  398]  ;  Wellington  v.  Belmont,  164  Mass. 
143;  Hittinger  v.  Boston,  139  Mssa.  17;  Cotton 
V.  Boston,  t6i  Mass.  8.  But  see  Lee  v.  Temple- 
ton,  6  Gray  (Mass.)  579;  Farwell  v.  Hathaway, 

151  Mass.  342. 
Michigan.  —  Comstock  v.  Grand  Rapids,  54 

Mich.  641  ;  Manistique  Lumbering  Co.  v.  Wit- 
ter, 58  Mich.  625.  But  see  Monroe  v.  Greenhoe, 
54  Mich.  9 ;  Osterhout  v.  Jones,  54  Mich.  228. 

Minnesota.  —  St.  Paul  v.  Merritt,  7  Minn. 
258;  State  V.  Deering,  56  Minn.  24:  Minne- 
apolis, etc..  Elevator  Co.  v.  Clay  Cotmty,  60 
Minn.  523 ;  State  v.  Clarke,  64  Minn.  55^ ;  State 
V.  Dunn,  86  Minn.  301. 

Rhode  Island.  —  Woodman  v.  American  Print 
Works.  6  R.  I.  470. 

But  see  Selz  v.  Cagwin,  104  111.  647:  Martin 
V.  Pordand,  81  Me.  293 ;  Bennett  v.  Birming- 
ham, 31  Pa.  St.  15;  Steere  v.  Walling,  7  R.  I. 
317;  Brown  v.  Greer,  3  Head  (Tenn,)  69s. 

Capital  "Employad  in  TUi  BUto."  — See  Uie 
title  Taxation  (Corporate),  post. 

Kaw  Material.  Goods  In  P-ow—  »T  Wa^nf^tirf. 
and  JffannffietTired  Good*  are,  under  a  New  Jer- 
sey act,  taxable  where  found.  Warren  Mfg.  Co. 
V.  Dalrymple.  56  N.  J.  L.  449- 

8.  ProeMdt  of  Mines.— Eurek^i  I|il}  Vl\n.  Co. 
f.  Eureka,  22  Utal)  447. 


8.  loe.  —  Winkley  v.  Newton,  67  N.  H.  80; 
John  Hancock  Ice  Co.  v.  Rose,  67  N.  J.  L.  87. 

4.  Property  in  the  Handi  of  Agent  — Ait^toma. 
—  Boyd  V.  Selma,  96  Ala.  144. 

California.  —  Matter  of  Fair,  138  Cal.  607. 
lUinoit. —  Tazevirell  CounQr  v.  Davenport,  40 
IlL  197;  Walton  v.  Westwood,  73  III.  125; 
Matzenbangh  v.  People,  194  III.  108,  88  Am.  St. 
Rep.  134;  Ellis  V.  People,  199  IlL  548. 

Indiana.  —  Buck  v.  Milter,  147  Ind.  5S6,  63 
Am.  St.  Rep.  436. 

Iowa.  —  Dubuque  v.  Illinois  Cent  R.  Co.,  39 
Iowa  56 ;  Hutchinson  v.  Board  of  Equalization. 
66  Iowa  35. 

Louisiana.  —  Bluefields  Banana  Co.  v.  Assess- 
ors, 49  La.  Ann,  43. 

Nebraska.  —  Finch  v.  York  County,  19  Neb. 
50,  56  Am.  Rep.  741. 
New  For*.  —  People  v.  Willis,  133  N.  Y.  383. 
North,  Carolina.  —  Redmond  v.  Rutherford, 
87  N.  Car.  123,  following  Aivany  v.  Powell,  2 
Jones  Eq.  (55  N.  Car.)  51- 

Sonth  Dakota. —  Billlngburst  c  Skink  County, 
5  S.  Dak.  84. 

Vermont.  —  CatHn  v.  Hull,  21  Vt.  152. 
Wisconsin. —  State  v.  Gaylord,  73  Wis.  316. 
But  see  Tolman  v.  Raymond,  202  III.  197; 
I..ord  V.  Arnold,  18  Barb.  (N.  Y.)  104;  People 
V.  Sawyer,  (Supm.  Ct.  Spec.  T.)  27  N.  Y.  Supp. 
302;  Poppleton  V.  Yamhill  Coun^,  18  Oregon 

377.   

Money  on  Deposit  Saljwt  to  AffMit's  '^th* 
drawal.  —  An  agent  for  a  nonresident  may  be 
taxed  for  money  of  his  principal,  on  deposit 
subject  to  the  agent's  withdrawal.  People  ». 
Ogdensburgh,  48  N.  Y.  390. 

Personal  Proporty  in  Affrat's  Hands  for  Sale 
Taxable.  —  McCormick  ».  Fitch,  14  Minn.  252; 
Matter  of  Jefferson,  .^s  Minn.  215.  Contra, 
State  V.  Engle,  34  N.  J.  L.  425- 

6.  Reat  v.  People,  201  III.  469. 
8.  Boardman  v.  Tompkins  County,  85  N.  Y. 

350 :  Mvers  v.  Seaberger,  45  Ohio  St.  232. 

7.  Tmst  Property  Taxed  as  Belonging  to  Tms- 
tM.  —  Richmond  County  Academy  v.  Augusta, 
90  Ga.  634;  Latrobe  v.  Baltimore,  19  Md.  13; 
Rflltimnre  v.  Stirling,  29  Md.  49;  State  v. 
Willard,  77  Minp.  190;  People  v.  Assessois,  40 
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the  residence  of  the  real  or  beneficial  owner.* 

(13)  Property  in  Transit  or  Temporarily  Present.  —  Property  in  transit 
through  a  state  or  subdivision  thereof  is  not  taxable  while  therein.  Property 
is  in  transit  when  shipped  for  transportation  across  a  state  or  other  subdivision, 
although  it  may  be  detained  for  a  while  or  temporarily  piled  or  stored  as  a 
necessary  part  of  shipment.'  Property,  however,  within  a  state  for  the  pur- 
pose of  undergoing  a  part  of  the  process  of  manufacture  is  there  for  more 
than  a  temporary  purpose  and  may  be  taxed  while  there.' 

(14)  Water  Craft.  —  Vessels  are  usually  taxable  at  their  home  port.  This 
is  always  true  where  the  home  port  is  also  the  residence  of  the  owner.^ 


N.  Y.  154;  People  v.  Barker,  (Supm.  Ct.  Spec. 
T.)  8  Misc.  (N.  Y.)  32  Idistinguishing  People 
V.  Coleman,  43  Hun  (N.  Y.)  581];  Guthrie  v. 
PitUburgh,  etc.,  R.  Co.,  158  Pa.  St.  433  [distin- 
guithing  Lewis  v.  Chester  County,  60  Fa.  St 
325] ;  Price  V.  Hunter,  34  Fed.  Rep.  355 ;  An- 
thony V.  Caswell,  15  R.  I.  159. 

Who  An  TnitMi. —  RegUlrart  a»d  Clerks  of 
the  Court  of  Chancery  are  not  taxable  as  trus- 
tees tor  the  funds  standing  in  their  names  at 
the  banks  in  which  the  moneys  of  the  court  are 
deposited.  Matter  of  Kellinger,  9  Paige  (N. 
Y.)  62. 

The  Committee  of  the  Estate  of  a  Lunatic  or 
an  Executor  or  Administrator  is  not  a  trustee 
within  the  Connecticut  statute.  Cornwall  v. 
lodd,  38  Conn.  443. 

Wlim  tlw  TnistM  b  a  VonrNidaiit  a  resident 
beneficiary  is  not  taxable  for  property  in  the 
trustee's  hands,  or  for  the  income  derived  from 
such  property.  Preston  v,  Boston,  12  Pick. 
(Mass.)  7;  Dorr  v.  Boston,  6  Gray  (Mast.^ 
131. 

Where  a  nonresident  trustee  had  the  custody 
and  control  of  property,  and  die  beneficiaries 
were  also  nonresident,  it  was  held  that  there 
was  nothing  in  the  hands  of  the  trustee  that 
was  taxable  under  the  statute  taxing  debts  and 
obligations  due  to  persons  residing  within  the 
state.  People  v.  Coleman,  119  N.  Y.  137;  Peo- 
ple V.  Barker,  135  N.  Y.  656. 

Wkare  There  Are  Tvo  or  Xore  TmstMS,  those 
residing  within  a  given  juxiadiction  may  be 
taxed  for  property  in  their  hands,  but  not  for 
that  in  the  hands  of  co-trustees  living  outside 
of  the  jurisdiction.  Mackay  v.  San  Francisco, 
138  Cal.  €78;  Richmond  County  Academy  v. 
Augusta,  90  Ga.  634 ;  Baltimore  v.  Stirling,  29 
Md.  48;  Stinson  v.  Boston,  125  Mass.  348. 

1.  tttns  That  of  Benefleiary,  —  Lexington  v. 
Fishback,  109  Ky.  770;  Baldwin  v.  Ministerial 
Fund,  37  Me.  369;  Davis  v.  Macy,  124  Mass. 
193;  Hunt  V.  Perry,  165  Mass.  287;  Oaric  v. 
Powell,  62  Vt.  442. 

S.  Property  in  Transit.  —  Ogilvie  v.  Crawford 
County,  2  McCrary  (U.  S.)  148;  Oakland  v. 
Whipple,  39  Cal.  112;  Burlington  Lumber  Co. 
V.  Willetts,  118  111.  559;  Madison  v.  Fitch,  18 
Ind.  33 ;  Fitch  v.  Madison,  24  Ind.  425 ;  Wood- 
ward V.  Jacobs,  27  Ind.  App.  186;  Rbyno  v. 
Madison  County,  43  Iowa  '63a;  Creamer  v. 
Bremen,  gi  Me.  508;  Cbniey  v.  Chedic,  7  Nev. 
336;  Robinson  v.  Longley,  18  Nev.  71.  See 
also  the  title  iKTsaSTATS  Coiimerce,  vol.  17, 
p.  IIS. 

S.  Property  In  Prooesa  of  Wa^nfaetare,  —  Rie- 
man  v.  Shepard,  27  Ind.  288 ;  Standard  Oil  Co. 
V.  Combs,  96  Ind.  179,  49  Am,  Reo.  156;  Union 
Refrigerator  Transit  Co,  v.  Lynch,  18  Utah 

a7C. «(  L.— 43 


378.  But  see  People  v.  Feitner,  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  84. 

4.  Water  Craft — United  Slates. —  St.  Louis 
V.  Wiggins  Ferry  Co.,  11  Wall.  (U.  S.)  425; 
Yost  V.  Lake  Erie  Transp.  Co.,  (C.  C.  A.)  112 
Fed.  Rep.  746. 

California.  —  People  v.  Niles,  3$  Cal.  282. 

Florida.  —  Johnson  v.  De  Baiy-Baya  Mer^ 
chants*  Line,  37  Fla.  499. 

Illinois.  —  Wilkey  v.  Peldn,  19  111.  160;'  Dun- 
leith  V.  Reynolds,  53  111.  45. 

Maryland.  —  Hooper  v.  Baltimore,  1 2  Md. 
464. 

Massachusetts.  —  Stinson  v.  Boston,  125 
Mass.  348, 

JftcAigan.  ~  Roberts  v.  Charlevoix  Tp.,  60 
Mich.  197. 

Af  wowW.  —  St.  Joscfdi  V.  SaviUe,  39  Mo.  460. 

Ohio.  —  Pelton  v.  Northern  Transp.  Co.,  37 
Ohio  St  450. 

Pennsylvania.  —  Com  v.  American  Dredging 
Co.,  122  Pa.  St.  3&6,  9  Am.  St.  Rep.  116. 

JVashington.  —  North  Western  Ltunber  Co. 
V.  Cbehalis  County,  ag  Wash.  95,  87  Am.  St. 
.  Rep.  747. 

See  also  the  title  Ihtiutate  Coiiiibbck,  vol. 

17,  p.  112. 

The  Indiana  Statute  of  1873  taxed  boats  at  the 
home  port,  Eversole  v.  Cook,  92  Ind.  222 ;  but 
a  later  act  taxes  them  at  the  owner's  residence, 
without  regard  to  the  situation  of  the  boat. 
Cook  V.  Port  Fulton,  106  Ind.  170. 

A  Vessel  Is  Vet  Taxable  at  a  place  at  which  it 
merely  touches,  simply  because  a  part  owner 
lives  there.  New  Albany  v.  Meekin,  3  Ind.  481. 
56  Am.  Dec.  522 ;  nor  at  a  port  on  one  side 
of  the  river  to  which  it  sails,  the  permanent 
situs  being  on  the  other  side,  St.  Louis  v.  Wig- 
gins Ferry  Co.,  11  Wall.  (U.  S.)  4^3;  Mobile  v. 
Baldwin,  57  Ala.  61,  29  Am.  Rep.  713;  State 
V.  Haight,  30  N.  J.  L.  428;  not  even  if  it  be 
owned  partly  on  both  sides  of  the  river,  Innn 
V.  New  OrIc«ns,  etc.,  R.  Co.,  94  111.  105,  34  Am. 
Rep.  208. 

Vessel  Owned  in  Delaware  Taxed  in  Alabama.  — 

It  has  been  held  that  a  tugboat,  dredge,  and 
scow  whose  owners  resided  in  Delaware,  but 
which  had  remained  in  the  state  of  Alabama 
for  a  year  or  more  at  work  in  Mobile  bay,  had 
become  so  incorporated  with  and  a  part  of  the 
tangible  property  of  that  state,  for  revenue  pur- 
poses, as  to  have  acquired  its  taxable  ^tus 
there.  National  Dredging  Co.  v.  State,  99  Ala. 
467,  following  Mobile  v.  Baldwin,  57  Ala.  61, 
29  Am.  Rep.  712,  and  Boyd  v.  Selma,  96  Ala. 
144. 

Owned  and  Taxed  in  One  tt"t«.  Thonirh  Enrolled 
In  Another.  —  A  vessel  enrolled  in  PhiladeljAia 
but  owned  in  Vii^pnia,  and  plying  between  a 
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Boat!  Owned  bj  %  (knrpontion  are  takable  where  the  company's  principal  office  is 
located,  and  not  at  the  managing  agent's  residence.' 

Bmni  FnrmlHlbla  PlaaM  of  Tuh^ob.  —  When  assessed  at  any  one  of  several  per- 
missible places,  a  vessel  is  not  subject  to  taxation  at  dnotner  such  place.' 

Taxation  u  Bttgnlatlon  of  Commoroe.  —  The  imposition  of  a  tax  upon  every  ship 
entering  a  designated  port,  to  be  collected  upon  entry,  is  a  regulation  of  com- 
merce, and  as  such  unconstitutional  and  void.'  But  taxes  levied  by  a  state 
upon  ships  or  vessels  owned  by  the  citizens  of  the  state  as  property  are  not 
within  the  prohibition  of  the  constitution.  Such  assessments,  however,  when 
levied  for  municipal  purposes,  must  be  made  against  the  owner  of  the  property, 
and  can  only  be  made  in  the  municipality  where  the  owner  resides.* 

Vllt  ExEkPTiONS.  —  The  subject  of  exemptions  from  taxation  has  been 
fully  discussed  in  another  title.* 

IX.  Absebskevt  —  1.  Beqniaitw  of  a  Tax  —  Soope  of  Treatment.  —  Tfan* 
TUi^  Are  Eitaiiti*!  to  a  tax:  first,  the  ascertainment  of  a  sum  certain,  or  that 
can  be  rendered  certain,  to  be  imposed  on  the  collective  body  of  taxpayers; 
second,  a  legal  imposition  of  that  sum  on  the  collective. body  of  taxpayers; 
third,  an  apportionment  of  the  amount  among  the  individual  taxpayers,  so 
as  to  ascertain  the  part  or  share  due  from  each.  Under  the  constitutional 
distribution  of  governmental  powers,  the  law-making  function  is  the  proper 
authority  to  determine  to  what  extent  the  public  property  and  revenue  shall 
be  applied  to  meet  the  pecuniary  wants  of  the  state,  and  how  far  the  collec- 
tive body  of  taxpayers  shall  be  called  upon  to  contribute ;  and  the  first  two 
requisites  are  essentially  legislative.  The  third  is  usually  administrative,  and 
delegated  to  public  officers  and  boards,  who  act  under  specific  statutory 
directions  as  to  time  and  mode  of  performance.* 

TlL9  Hals  Forpdie  of  Thii  BabdiTUion  is  a  discussion  of  the  apportionment  of  the 
tax  among  the  individual  taxpayers  by  these  administrative  officers  and 
boards.  The  powers  and  duties  of  the  legislative  bodies  are  discussed  else- 
where in  this  title  and  will  be  incidentally  touched  upon  only.' 

2.  Deflnltions  —  a.  General  Meanings. — Tho  Wotdo "  awom  »  and  "  AtinoMnont " 
are  used  repeatedly  in  the  tax  laws  and  decisions  of  the  courts  with  different 
significations.  As  sometimes  used,  they  are  words  of  general  import,  and 
have  substantially  the  same  meanings  as  "tax**  and  "taxation,"*  or  are 
synonymous  with  the  word  "  levy"  in  the  sense  of  being  merely  descriptive 

Virginia  port  and  northern  cities,  was  taxed  Tt  See  generallj  supra,  this  title,  and  infra, 

in  Virginia.    Norfolk,  etc.,  R.  Co.  V.  Board  of  X.  Levy;  XIX.  Municipal  Taxation. 

Public  Works,  97  Va.  23.  8.  Al  EqoiTftlenti  of  Words  "  Tax  "  and  "  Taxa- 

1.  Poraeroy  Salt  Co.  o.  DaTis,  31  Ohio  St.  tlon."  —  Peay  v.  Little  Rock,  32  Ark.  3"; 

555.  Wells  V.  Savannah,  107  Ga.  i  ;  Kilgus  v.  Good 

In  People  V.  Tax,  etc,  Com'rs,  51  Hun  (N.  Shepherd  Orphanage,  94  Ky.  439;  Baltimore  v. 

Y.)  3.1a,  a  New  York  corporation  was  taxed  Green  Mount  Cemetery,  7  Md.  517;  Pecqile  v. 

-for  a  vessel  plying  in  the  Waters  of  Venezuela,  Priest,  169  N.  Y.  43a;  State  v,  Frazier,  36 

all  the  money  of  the  corporation  being  invested  Oregon  178;  Rhode  Island  Hospital  Trust  Co. 

in  building  and  outfitting  the  vessel.    But  see  v.  Babbitt,  22  R.  I.  113;  Prentice  v.  Ashland 

Oakland  i/.  Whipple,  39  Cal,  112.    And  a  steam-  County,  56  Wis.  345  ;  Chicago,  etc.,  R.  Co.  v. 

boat  owned  in  New  York  but  plying  in  the  Forrest  County,  95  Wis.  80;  Levy  v,  Wilcox,  96 

waters  of  California  was  taxable  in  the  lattet-  Wis.  127:  Winnipeg  v.  Canadian  Pac.  R.  Co., 

state.   Minturn  v.  Hays,  2  Cal;  590.  12  Manitoba  581,  reversed  on  other  grounds  30 

5.  Vogt  V.  Ayer,  104  III.  $83;  Halstead  */.  Can.  Sup.  Ct.  558.  See  snpra,  this  title,  Z7rfi- 
Adams,  108  III. -609.  nitions  and  General  Principles. 

t.  Banlattoa  of  Common  —  Steam  Ship  CO.  Tho  Oononl  ■aanliiff  of  the  word  "  assess- 

V.  Port  Wardens,  6  Wall.  (U.  S.)  31.   See  also  ment"  is  authoritative  imposiUon.    W^ker  v. 

the  title  Interstate  Commesce,  vol.  17,  p.  60.  Jameson.  140  Ind.  591,  49  Am.  St  Rep.  122, 

4.  Wheeling,  etc.,  Transp.  Cd.  v.  Wheeling,  cilirtg  Welty,  Law  of  Assessments,  2.  3. 

99  U.  S.  273.  The  Word  "  Aasessnisnt "  being  equivocal,  its 

B,  See  the  title  Exemitions   (from  Taxa-  construction  is  to  be  determined  by  the  context 

riON),  vol.  12,  p,  266.  In  accordance  with  the  maxim  noscitur  a  sociis. 

6.  BMoldtoo  of  a  Tax.  —  Morton  v.  Comp-  Rhode  Island  Hospital  Trust  Co.  v.  Babbitt,  2a 
trailer  Gen.,  4  S.  Car.  430.  R.  I,  113. 
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of  the  act  of  laying  a  tax  or  impost.* 

Tlw  Tanu  "Tax"  and  "Awamnsnt "  are  also  used  in  contradistinction  to  each 

other,  the  former  referring  to  the  genera!  burden  of  taxation  imposed  for 
public  purposes,  the  latter  denoting  a  charge  or  special  tax,  predicated  upon 
the  principle  of  equivalents  or  benefits,  imposed  to  pay  the  cost  of  a  local 
improvement.' 

b.  In  Apportioning  Tax.  —  In  the  terminology  of  the  proceedings  to 
apportion  the  amount  to  be  raised  by  taxation  among  the  individual  tax- 
payers, the  words  "assess"  and  "assessment "  are  often  used  in  a  general  and 
extended  sense,  implying  the  completed  tax  list,  including  every  ministerial 
act  necessary  to  charge  each  with  his  proper  share  or  proportion,  and  some- 
times including  also  Che  legislative  function  of  imposing  the  amount  to  be 
raised  upon  the  collective  body  of  taxpayers.' 

ThB  iMhideai  Keanii^  in  This  CmwaetlOB,  however,  of  the  word  "  assessment  "  Is 
the  official  listing  of  the  persons  and  property  subject  to  taxation  and  the 
valuing  of  the  property  of  each,  constituting  the  basis  upon  which  the 
apportionment  of  the  amount  to  be  raised  Is  made.* 


1.  As  ffraonyBumi  with  the  Word  "  Lary."  — 
Kelly  V.  Herrall.  ao  Fed.  Rep.  364 ;  South  Cov- 
ington, etc.,  St.  R.  Co.  V.  Bellevue,  105  Ky.  283; 
State  V.  Jersey  City,  42  N.  J.  L.  97.  See  also 
State  V.  Fournet,  30  La.  Ann.  11 03;  Chicago, 
etc.,  R.  Co.  V.  Klein,  52  Neb.  238,  54  Neb.  781 ; 
and  in/ru,  this  title.  Levy. 

One  Meaning  of  the  word  "  assessment "  is 
laying  or  levying  a  tax.  Palmer  v.  Stumph,  29 
Ind.  329;  State  v.  Cheraw,  etc.,  R.  Co.,  54  S. 
Car.  564;  People  v.  Weaver,  100  U.  S.  539. 

%.  "AtMnmeat "  m  a  ^eoial  Tax.  —  See  the 
titles  ExEUPTioNB  (from  Taxation),  vol.  12, 
p.  314  ei  seq.;  Special  or  Local  Assessments, 
vol.  25,  pp.  1168,  1169;  supra.  111.  i.  Purpose  of 
Tax.  See  also  District  of  Columbia  v.  Sisters  of 
Visitation.  15  App.  Cas.  (D,  C.)  300;  Palmer 
V.  Stumph,  29  Ind.  329 ;  Walker  v.  Jameson,  140 
lod.  591,  49  Am.  St.  Rep.  222;  Adams  v.  Shel- 
byville,  154  Ind.  467,  77  Am.  St.  Rep.  484; 
Boston  Asylum,  etc.,  v.  Street  Com'rs,  180 
Mass.  48s ;  First  Div.  St.  Paul,  etc.,  R.  Co.  v. 
St.  Paul,  21  Minn.  526 ;  State  v.  St.  Paul,  36 
Minn.  529;  Hurford  v.  Omaha,  4  Neb.  336; 
Roosevelt  Hospital  v.  New  York,  84  N.  Y. 
108;  Ridenour  f.  Saffin,  i  Handy  (Ohio)  464; 
King  V,  Portland,  2  Oregon  147 ;  Yates  v.  Mil- 
waukee, 9a  Wis.. 353;  Howes  V.  Racine,  ai  Wis. 
514.  ■ 

In  This  S«DH  the  word  "  assessment "  means 
"  adjusting  the  shares  of  a  contribution  by 
several  towards  a  common  beneficial  object,  ac- 
cording to  the  benefit  received,"  Palmer  v. 
Stumph,  29  Ind.  329;  Adams  v.  Shelbyville,  154 
Ind.  467,  77  Am.  St.  Rep,  484. 

S.  Oeiwral  ud  Extended  BlgniSeatlons  —  Cali- 
fornia.—  Allen  V.  McKay,  120  Cal.  332,  dis- 
senting opinion  Vtf  Harrison,  J. ;  Farmers',  etc.. 
Bank  v.  Board  of  Equalization,  97  Cal.  318. 

Co/orado.  —  Wason  v.  Major,  10  Colo.  App. 
181. 

Idaho.  —  People  v.  Moore,  i  Idaho  662, 
Illinois.  —  Stephani  v.  Catholic  Bishop,  2  III. 
App.  249. 

Kentucky.  —  Pennington  v.  Woolfolk,  79  Ky. 
13- 

Michigan.  —  Seymour  f.   Peter?.   67  Mich. 
415;  Rothschild  v,  Begole,  105  Mich.  ^88. 
Minnesota.  —  Webb  v.  Bidwelt,  15  Minn.  479. 


Missouri.  —  Vall£  v.  Fargo,  i  Mo.  App.  344. 
New  Jersey.  —  State  v.  Blake,  35  N.  J.  L. 
208,  affirmed  36  N.  J.  L.  442. 

New  York. — J.,  etc.,  McKechnie  Brewing 
Co.  V.  Canadaigua,  15  N.  Y.  App.  Div.  139, 

Pennsylvania.  —  Bratton  v.  Mitchell,  i  W.  & 
S.  (Pa.)  3>o;  Wells  v.  Smyth,  55  Pa.  St.  159: 
Heft  V.  Gcphart,  65  Pa.  St.  510;  Greenough  v. 
Fulton  Coal  Co.,  74  Pa.  St.  486. 

Texas.  —  State  v.  Farmer,  94  Tex.  232  Iciting 
Clegg  V.  State,  43  Tex.  605] ;  Texas  Banking, 
etc.,  Co.  V.  State,  42  Tex.  636. 

IVashington.  —  State  v.  Carson,  6  Wash.  250. 
Wisconsin.  —  Richardson  v.  Sheldon,  i  Pin. 
(Wis.)  624. 

See  also  State  v.  Camp  Sing,  18  Mont.  128, 
S6  Am.  St.  Rep.  551. 

An  AsuHinent  is  determining  the  valuation 
of  the  thing  taxed  and  the  amount  of  the  tax 
required  of  each  individual.  Dollar  Sav.  Bank 
V.  U.  S.,  19  Wall.  (U.  S.)  237  [approved  U.  S. 
V.  Halloran,  14  Blatchf.  (U.  S.)  i,  a6  Fed.  Cas. 
No.  rs.aSfr;  U.  S.  v.  Tilden,  9  Ben.  (U.  S.) 
368,  28  Fed.  Cas.  No.  16,519].  The  word  "as- 
sessment "  is  sometimes  employed  to  express 
the  amount  of  the  tax  that  each  taxpayer  is  to 
pay;  but  more  commonly  it  means  the  official 
vaiuation  of  a  taxpayer's  property  for  the  pur- 
pose of  taxation.  State  v.  New  York,  etc.,  R. 
Co.,  60  Conn.  326.  To  similar  effect  see  State 
V.  Utter,  34  N.  J.  L.  489;  Binghamton  Firtt 
Nat.  Bank  v.  Binghamton,  72  N.  Y.  App.  Div. 
354;  State  V.  Farmer,  94  Tex.  232. 

Under  a  Statutory  Provision  requiring  city 
councils,  on  a  designated  day  annually,  to  de- 
termine by  resolution  the  amount  of  city  taxes 
to  be  levied  and  assessed  for  the  current  year, 
and  making  the  county  assessment  the  basis  of 
taxation,  the  assessment  of  property  in  the  city 
is  not  completed  until  the  date  of  the  resolu' 
tion  fixing  and  levying  the  amount  of  taxes  to 
be  raised.    State  v.  Johnson,  16  Mont.  570. 

4.  Assessment  the  Llitinr  and  Ta?aation  of  Tax* 
able  Property-  ■—  Cooley,  Taxation  (2d  ed.),  351. 

United  Stales. —  People  v.  Weaver,  100  U.  S. 
530:  Huntington  v.  Worthcn,  120  U.  S.  97; 
Kellv  V.  Herrall,  20  Fed.  Rep.  364. 

Alabama.  —  Perry  County  v.  Selma,  etc.,  R. 
Co.,  58  Ala.  546. 

659  Vo;uuie  XXVII. 


Digitized  by 


Google 


AMMimmt. 


TAXATION, 


Btoiwity  for  AiiMiMMt. 


3.  Necessity  fbr  ABMnment.  —  In  laying  an  ad  valorem  tax,  a  valuation  oi 
the  property  of  each  person  or  corporation  liable  to  be  taxed  is  an  absolute 
necessity.  In  no  other  way  can  the  amount  to  be  paid  by  each  taxpayer  be 
ascertained.    A  valid  assessment  is,  therefore,  indispensable.'    This  Joctrine 


Arkansas.  —  Lyman  v.  Howe,  64  Ark.  436. 

California.  —  Allen  v.  McKay,  120  Cal.  333; 
Farmers',  etc..  Bank  v.  Board  of  £qualization, 
97  Cal.  318;  Wells  v.  State  Board  of  Equaliza- 
tion, 56  Cal.  194. 

Colorado. —  People  v.  Lothrop,  3  Colo.  428; 
Taxation  of  Min.  Claims,  9  Colo.  635;  People 
V,  Arapahoe  County,  37  Colo.  86. 

Idaho.  —  People  v,  Moore,  i  Idaho  662. 

Illinois. — Chicago  v.  Fistibum,  189  111.  367. 

Indiana.  —  Adams  v.  Shelbyville,  154  Ind. 
467,  77  Am.  St.  Rep.  484,  opinion  of  Baker,  J, ; 
State  V.  Smith,  158  Ind.  543,  opinion  of  Dowl- 
ing.  J. 

Kansas.  —  Hinea  v.  Leavenworth,  3  Kan. 
186;  Pomeroy  Coal  Co.  v.  Emlen,  44  Kan.  117. 

Louisiana.  —  Geren  v.  Gniber,  36  La.  Ann. 
694;  State- z*.  Assessors,  30  La.  Ann.  361. 

Mississippi.  —  State  Revenue  Agent  v.  Ton- 
ella,  70  Miss.  701. 

Missouri.  —  State  v.  Kansas  Oty,  etc.,  R.  Co., 
116  Ho.  15. 

Montana.  —  State  v.  Johnson,  16  Mont.  570. 

Nebraska.  —  Morrill  v.  Taylor,  6  Nd>.  336; 
Lynam  v.  Anderson,  g  Neb.  367. 

Netv  York.  —  People  v.  New  Rochelle,  83 
Hun  (N.  Y.)  185. 

North  Dakota.  — Sheets  v.  Paine,  10  N.  Dak. 
103. 

Oklahoma.  —  Gray  v.  Stiles,  6  Okla.  455, 
opinion  of  McAtee,  J. 

South  Coro/ifia.  —  State  v.  Cheraw,  etc.,  R. 
Co.,  54  S.  Car.  564,  citing  35  An.  and  Eng. 
Encyc.  op  Law  (ist  ed.)  199. 

South  Dakota.  —  In  re  Assessment  of  Taxes, 
4  S.  Dak.  6. 

Texas.  —  San  Antonio  St.  R.  Co.  v.  San  An- 
tonio, 22  Tex.  Civ.  App.  341 ;  Hoefiing  v.  San 
Antonio,  15  Tex.  Civ.  App.  357, 

Washington.  — ScKtac  V.  Yeder,  i  Wash. 
Ter.  571. 

Wisconsin.  —  Marsh  v.  Clark  Coun^,  4a  Wis. 

502. 

Canada.  —  Winnipeg  v.  Canadian  Pac.  R..  Co., 
12  Manitoba  citing  25  Am.  and  Eng.  Ehcyc. 
OF  Law  (ist  ed.)  199,  reversed  on  other  grounds 
30  Can.  Sup.  Ct,  558. 

See  r^enerally  the  cases  cited  supra,  this  sub- 
division. 

The  AssaismeBt  Is  Made  within  the  purview 
of  a  statute,  speaking  of  the  time  "  when  the 
assessment  is  made,"  when  the  assessors  have 

acted  in  viewing  the  property,  in  making  their 
statements  thereof,  and  in  entering  their  valua- 
tions in  the  annual  books  in  which  shall  be 
entered  "  in  detail  the  assessed  valuations." 
After  that  time  the  books  are  open  for  examina- 
tion and  correction.  Every  step  subsequent 
thereto  is  one  of  review.  Matter  of  Tilyou,  57 
N.  Y.  Ann-  rHv.  T'lT. 

The  Wft-^^  "T  iat"  and  "  Aiiasi,'*  while  used 
in  a  somewhat  different  sense  in  the  tax  laws, 
are  a  part  of  the  same  process  of  getting  prop- 
erty upon  the  tax  roll ;  and  the  phrase  "  to  list 
and  collect  taxes,"  sued  in  a  law  making  pro- 
vision   for   the   discovery   and   taxation  of 


omitted  property,  includes  an  assessment.  Beresr 
heim  v.  Amd,  117  Iowa  83. 

The  Word  "AaseMmeot"  in  a  sututory  pro- 
vision giving  a  board  of  appeal  and  reviMon 
power  to  increase  or  diminish  any  assessment," 
refers  to  the  value  placed  on  properly  and  not 
the  list,  and  doM  not  authorize  the  board  to 
add  to  the  list  property  omitted  by  the  assessor, 
but  only  to  raise  or  lower  the  value  of  prop- 
erty already  listed.  San  Antonio  St.  R.  Co.  v. 
San  Antonio,  22  Tex.  Civ.  App.  341. 

1.  Assesameiic  ladispensatils  w  Ad  Valerem  Tax 
—  United  States. —  People  v.  Weaver,  100  U. 
S.  539;  Custer  County  v.  Anderson,  (C.  C  A.) 
68  Fed.  Rep.  341- 

Atabatna. —  Crook  v.  Anniston  City  Land  Co., 

93  Ala.  4;  Driggers  v.  Caasady,  71  Ala.  539; 
Perry  County  v.  Selma,  etc.,  R.  Co.,  58  Ala. 
54«. 

Arisona.  —  Waller  v.  Hughes,  (Aris.  1886) 
II  Pac.  Rep.  122. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Miller 
Cotmty,  67  Ark.  498 ;  Lyman  v.  Howe,  64  Ark 
436. 

Catifomia.  —  Lake  County  v.  Sulphur  Bank 
Quicksilver  Min.  Co.,  66  Cal.  17;  People  v. 
Pearis,  37  Cal.  259 ;  People  v.  McCreery,  34 
Cal.  433 ;  People  v.  San  Francisco  Sav.  Union, 
31  Cal.  132;  Smith  v.  Davis,  30  Cal.  539;  Peo- 
ple V.  Hastings,  39  Cal.  449,  34  Cal.  571 ;  People 
V.  Sneath,  38  Cal.  613;  Hurlbutt  v.  Buteniv. 
37  Cat.  50;  Moss  V.  Shear,  35  Cal.  45,  85  Am. 
Dec  94:  Kelsey  v.  Abbott,  13  Cal.  618. 

Colorado.  —  People  v.  Lothrop,  3  Colo.  438. 

Illinois.  —  Gannaway  v.  Barridilow,  303  IlL 
410;  Lebanon  v.  Ohio,  etc.,  R.  0>.,  77  111.  539; 
Graves  v.  Bruen,  11  111.  431. 

Indiana.  —  Evansville,  etc.,  R.  Co.  V.  Hajm, 
118  Ind.  314. 

Iowa.  —  Thomburgv.  Cardell,  (Iowa  1904)  98 
N.  W.  Rep.  791 ;  Collins  v.  Keokuk,  118  Iowa 
30;  Galusha  v.  Wendt,  114  Iowa  597;  Appa> 
noose  County  v.  Vermilion,  70  Iowa  36s : 
Worthington  v.  Whitman,  67  Iowa  190;  Early 
V.  Whittingham,  43  Iowa  162 ;  Rood  v.  Mitchell 
County,  39  Iowa  444;  Bailey  v.  Fisher,  38  Iowa 
329. 

Kentucty.  —  Louisville  Water  Co.  v.  Clark, 

94  Ky.  47;  Slaughter  v.  Louisville,  89  Ky.  iia; 
National  Bank  v.  Licking  Valley  Land,  etc.. 
Co.,  (Ky.  1893)  aa  S.  W.  Rep.  881. 

Louisiana.  —  Angusti  f.  lawless,  43  La.  Ann. 
t<>97.  4S  La.  Ann.  1370 ;  McWilliams  v.  Michel, 
43  La.  Ann.  084;  Person  v.  O'Neal,  32  La.  Ann. 
237  :  Woolfolk  V.  Fonbene.  15  La.  Ann.  15. 

Massachusetts. — Thurston  v.  Little,  3  Mass. 
42Q :  Thayer  v.  Steams,  i  Pick.  (Mass.)  482. 

Mississippi.  —  Mullins  v.  Shaw.  77  Miss.  000  ■ 
Vatoo.  etc.,  R.  Co.  v.  Adams.  73  Miss.  648; 
State  Revenue  Agent  v.  Tonella,  70  Miss.  701 ; 
Gamble  v.  Wittv,  SS  Miss.  26. 

Missouri.  —  State  v.  Biirrouirh,  174  Mo.  700; 
St^te  V.  Mission  Free  F^-hool,  162  Mo.  332; 
State  V.  Thomrsnn,  149  Mo.  441  :  St.  Louis  v, 
Wenneker,  145  Mo.  2»o,  68  Am.  St.  Rep.  561; 
State  V.  Wabash  R.  Co.,  114  Mo.  i. 
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is  as  old  as  the  law  of  taxation,  and  is  the  one  proposition  on  which  all  courts 
and  writers  are  agreed.  It  is  upheld  by  all  courts,  state  and  federal,  as  that 
without  which  there  cannot  be  a  valid  charge  for  a  tax.'  It  is  otherwise  of  a 
tax  not  laid  according  to  the  value  of  property,  as  is  often  the  case  with  an 
occupation,  business,  or  privilege  tax.* 

4.  Beqoirementi  as  to  Time  When  Hade  —  a.  In  General.  —  In  some  juris- 
dictions all  property,  both  real  and  personal,  is  required  to  be  assessed  annually 
for  purposes  of  general  taxation.  In  the  case  of  land,  however,  the  situs  of 
which  is  fixed  and  permanent,  it  is  frequently  provided  that  a  new  assessment 
shnll  be  made  only  once  in  two,  five,  ten,  or  other  period  of  years,  with  such 
annual  corrections  as  changes  in  ownership,  erection  or  destruction  of 
improvements,  and  the  like,  render  necessary.*  It  is  within  the  power  of  the 
legislature,  in  the  absence  of  a  constitutional  restriction,  to  tax  either  real  or 
personal  property  for  several  years  at  a  given  rate  shown  by  a  particular  esti- 
mate or  valuation.  The  rule  of  uniformity  in  taxation  prescribed  by  the 
constitution  is  not  a  restriction  upon  this  power.* 


Montana.  —  Northern  Pac.  R.  Co.  v.  Carlind, 

5  Mont.  146. 

Nebraska.  —  South  Platte  Land  Co.  v.  Crete, 
II  Neb.  344;  Nebraska  City  v.  Nebraska  City 
Hydranlic  Gas  Light,  etc,  Co.,  g  Neb.  339 ;  Mor- 
rill V.  Taylor,  6  Neb.  336. 

Nevada.  —  State  v.  Yellow  Jacket  Silver  Min. 
Co.,  14  Nev.  320. 

New  York.  —  May  v.  Trapbagen,  139  N.  Y. 
478;  Matter  of  Nichols,  54  N.  Y.  62. 

North  Carolina,  —  Peebles  v.  Taylor,  121  N. 
Car.  38. 

North  Dakota.  —  Eaton  v.  Bennett,  10  N. 
Dak.  346 ;  Sbeets  v.  Paine,  to  N.  Dak.  103 ; 
Sweigle  V.  Gates,  9  N.  Dak.  538;  Roberts  v. 
Fargo  First  Nat  Bank,  8  N.  Dak.  504;  Shut- 
tuck  V.  Smith,  6  N.  Dak.  56. 

Pennsylvania.  —  McReynolds  v.  Longenberger, 
57  Pa.  St.  13;  Miller  v.  Hale,  26  Pa.  St  432; 
McCall  V.  Lorimer,  4  Watta  (Pa.)  351;  Cun- 
ningham V.  White,  2  Pa.  Dist  531. 

South  Carolina,  —  State  v.  Cheraw,  etc.,  R. 
Co.,  54  S.  Car.  564* 

Tennessee.  —  Anderson  v.  Post,  (Tenn.  Ch. 
1896)  38  S.  W.  Rep.  283. 

West  Virginia.  —  State  v.  Tavenner,  49  W. 
Va.  696 ;  State  v.  South  Penn  Oil  Co..  42  W. 
Va.  80;  Cunningham  v.  Brown,  39  W.  Va.  588; 
Mackin  v.  Taylor  County  Ct,  38  W.  Va.  338. 

Wisconsin.  —  Schettler  v.  Ft  Howard,  43 
Wis.  48 ;  Marsh  v.  Clark  County,  42  Wis.  502 ; 
Heraey  v.  Barron  Coim^.  37  Wis.  75. 

i^ff^smeiit  for  Fniposes  of  Costonu  Dntlw.  — 
See  the  title  Revenue  Laws,  vol.  24,  p.  903 
ei  seq. 

L^tof  and  Saooesiion  Ta»a.  —  See  the  title 
SuccESSiOK  Taxes,  ante,  p.  337. 

The  Valuation  of  Property  is  the  constitu- 
tional means  adopted  for  the  purpose  of  making 
the  burdens  of  government  bear  upon  each  tax- 
payer  in  proportion  to  the  value  of  his  prop- 
erty. B*  p.  Ft.  Smith,  etc.,  Brit^  Co..  62  Ark. 
461. 

1,  Thtbodeaux  v.  State,  6g  Miss.  683. 
8.  Oooapatlon.  Businesa,  and  Privilege  Taxes.  — 

See  the  titles  Occupation,  Business,  and 
Privilege  Taxes,  vol.  21,  p.  818 ;  Revenue 
Laws,  vol.  24,  p.  917.  See  also  Qark  v.  Adams, 
80  Miss.  219;  and  infra,  this  subdivisinn,  By 
Whom  Assessment  Made  —  Legislative  Bodies. 
nruuUN  Tu.  —  See   Provident   Inst  v. 


Massachusetts,  6  Wall.  (U.  S.)  6ti,  and  the 
title  Taxation  (Corporate),  post. 

S.  WlMtt  Aliflsanent Hade— In Genend.—  Shot- 
well  V,  Moore,  129  U.  S.  590;  Lebanon  v. 
Ohio,  etc.,  R.  Co.,  77  III.  539;  Crawford  v. 
Polk  County,  112  Iowa  ti8;  Snell  v.  Ft  Dodge, 
45  Iowa  564 ;  Liquidating  Com'rs  v,  Marrero, 
106  La.  130;  Nason  v.  Whitney,  i  Pick.  (Mass.) 
140;  Tunica  County  v.  Tate,  78  Miss.  294; 
Forsdick  v.  Quitman  County,  (Miss.  1899)  2$ 
So.  Rep.  294 ',  State  v.  Cook,  82  Mo.  185 ;  State 
v.  New  Lindell  Hotel  Co.,  9  Mo.  App.  450 ; 
State  V.  Yellow  Jacket  Silver  Min.  Co.,  14 
Nev.  aag;  Ransom  v.  Potter,  12  Ohio  Or. 
Dec  478,  22  Ohio  Cir.  Ct.  388;  Jermyn  v. 
Fowler,  186  Pa.  St.  595,  42  W.  N.  C.  (Pa.) 
387 ;  Kister'a  Petition,  9  Pa.  Dist  64 ;  Clove 
Spring  Iron  Works  v.  Cone,  56  Vt.  603 ;  Alger 
V.  Curry,  38  Vt  38a;  Wilson  v.  Marsb.  34  Vt 
352 :  Godfrey  v.  Bennington  Vater  Co.,  (Vt. 
1003)  55  Atl.  Rep.  654;  State  i.  Nichols,  29 
Wash.  159;  State  v.  South  Prnn  Oil  Co.,  42 
W.  Va.  80.  See  infra,  this  section,  6.  g.  Valua- 
tion of  Property. 

A  Constltntlonal  Bequirement  for  assessment 
of  lands  every  fifth  year  is  affirmative  merely 
and  not  a  limitation  against  shorter  intervals, 
E.r  p.  Lynch,  16  S.  Car.  32,  cited  Ross  v,  Kelly, 
45  S.  Car,  457. 

A  Statatory  Direction  that  the  Assessment  B« 
■  ide  tTp  from  the  Soil  of  the  Preceding  Tear 
is  not  an  integral  or  vital  step  in  levying  the 
tax,  where  the  statute  also  confers  ample  power 
upon  the  taxii^  officers  to  correct  the  new  roll 
and  add  property  thereto.  People  v.  Schoon- 
over,  47  N.  Y.  App.  Div.  278,  reversing  26 
Misc.  (N.  Y.)  576,  affirmed  without  opinion  166 
N.  Y.  629.  Compare  People  v.  Adams,  125  N. 
Y.  471,  affirming  (Super,  Ct,  Gen.  T.)  10  N.  V. 
Supp.  295,  56  Hun  (N.  Y.)  645. 

Awewmenti "  at  the  Time  Ordered  by  tlie  Town  " 
implies  a  discretion  within  strict  limits  and 
not  the  fixing  of  a  particular  day.  Fixing  a 
designated  month  is  sufficient.  Warwick,  etc.. 
Water  Co.  v.  Carr.  (R.  I.  1902)  52  Atl.  Rep. 

Time  of  Kaking  DiBcretionary  Within  Statatory 
Limits. —  Hardin  v.  Guthrie.  26  Nev.  246. 

ft.  Power  of  Legislatare.. —  Kclsey  v.  Nevada, 
18  CaL  630;  Wingate  v.  Ketner,  8  Wash.  94: 
Cross  V,  Milwaukee,  19  Wis.  509. 
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b.  Relation  of  Assessment  to  Day  Certain.  —  The  taxable  status  of 

persons  and  property  generally  relates  to  a  day  certain  in  each  year.  When 
the  law  thus  provides,  no  taxes  can  be  legally  assessed  and  levied  for  a  par- 
ticular year  unless  the  conditions  requisite  to  liability  exist  on  the  day  fixed: 
and  no  changes  in  ownership,  fluctuations  in  value,  nonresidence,  removal  or 
destruction  of  the  property,  or  Ihe  like,  occurring  subsequent  thereto,  can  be 
considered  in  making  or  reviewing  an  assessment.*  The  very  notion  of  an 
assessment  involves  tne  fixing  of  values  as  of  a  certain  date,  since  there  is  no 
mode  of  making  the  valuation  vary  with  the  increased  or  diminished  value 
during  the  current  year,  and,  if  there  were,  such  varying  valuations  would  be 
destructive  of  established  principles  of  uniformity.' 

5.  By  Whom  Aasessment  Hade— ^z.  Legislative  Bodies.  — The  funda- 
mental law  requires  general  taxes  to  be  laid  according  to  the  value  of  the 


1.  Belatlmi  sf  AuanBoit  to  Day  Certain  — 

United  States.  —  ShotwtW  v.  Moore,  129  U.  S. 
590;  Dodge  V.  Nevada  Nat.  Bank,  <C.  C.  A.) 
109  Fed,  Rep.  726. 

Alabama.  —  Board  of  Revenue  v.  Montgomery 
Gas-Light  Co.,  64  Ala.  269, 

Arkansas.  —  Hunt  v.  McFadgen,  20  Ark. 
277;  State  V.  Certain  Lands,  40  Ark.  34. 

California.  —  San  Gabriel  Valley  Land,  etc., 
Co.  V.  Wttmer  Bros.  Co.,  96  Cal.  623;  San 
Francisco  v.  Pennie,  93  C^.  465 ;  San  Fran- 
cisco, etc.,  R.  Co.  V.  State  Board  of  Equaliza- 
tion, 60  Cal.  12. 

Colorado.  —  Pueblo  County  v.  Wilson,  15 
Colo.  90 ;  Price  v.  Kramer,  4  Colo.  546. 

District  of  Columbia.  —  Anglo-American  Ins. 
Co.  V.  District  of  Columbia.  5  Mackey  (D.  C.) 

422. 

Illinois.  —  Condit  v.  Widmayer,  196  111.  623; 
Maxwell  v.  People,  189  111.  546;  Johnson  v. 
Lyon,  106  111.  64;  Biggins  v.  People,  96  111. 
381  ;  Shaw   v.  Dennis,  10  111.  405. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Harden, 
137  Ind.  486. 

Iowa. —  Matter  of  Kauffman,  104  Iowa  639; 
Sully  V.  Poorbaugh,  45  Iowa  453 ;  Milwaukee, 
etc.,  R.  Co.  V.  Kossuth  County,  41  Iowa  S7- 

Kansas.  —  Howell  v.  Scott,  44  Kan.  347. 

Kentucky.  —  Baldwin  v.  Shine,  84  Ky.  502 ; 
Com.  V.  Gaines,  80  Ky.  489 ;  Com.  v.  Riley,  72 
S.  W.  Rep.  809,  34  Ky.  L.  Rep.  2005. 

Louisiana.  —  Palfrey  v.  Connely,  106  La. 
699,  107  La.  169;  Southern  Ins.  Co.  v.  Assess- 
ors, 49  La.  Ann.  401  ;  Home  Ins.  Co.  v.  Assess- 
ors, 48  La.  Ann.  451;  Templeton  v.  Levee 
Com'rs,  16  La.  Ann.  117.  See  also  Clifford 
V.  Michiner,  49  La.  Ann.  1511. 

Maryland.  —  Hopkins  v.  Van  Wyck,  80  Md. 
7;  William  'Skinner,  etc.,  Ship  BIcig.,  etc.,  Co. 
V.  Baltimore,  96  Md.  32. 

Massachusetts.  —  Vaughan  v.  Street  Com'rs, 
154  Mass.  143  :  Richardson  v.  Boston,  148  Mass. 
508;  Washburn  v.  Walworth.  133  Mass.  499; 
Davis  V.  Boston,  129  Mass.  377. 

Minnesota.  —  Martin  County  v.  Drake,  40 
Minn.  137. 

Missouri.  —  State  v.  Edwards,  136  Mo.  360. 

Nebraska.  —  Union  Stock  Yards  Nat.  Bank 
V.  Thurston  County,  (Neb.  1902)  9'  N.  W.  Rep. 
1022. 

Nevada.  —  State  v.  Eastahrook,  3  Nev.  173. 

New  Jersey.  —  Brseck  v.  Jersey  City,  44  N. 
J.  L.  156;  State  V.  Shurts,  41  N.  J.  I..  2 
State  V.  Pettit,  39  N.  J.  L.  654;  State  v.  Un 


279 ; 
nion 


Tp.,  36  N.  J.  L.  309 ;  State  v.  Hansom,  36  N.  J. 
L.  50:  State  V.  Hardin,  34  N.  J.  L.  79;  State  v. 
Roat,  (N.  J,  1900)  45  AtL.Rep.  910. 

New  York.  —  May  v.  Traphagen,  139  N.  Y. 
478 ;  People  v.  Tax,  etc.,  Com'rs,  91  N.  Y.  593 ; 
Overing  n.  Foote,  65  N.  Y.  263;  Clark  v.  Nor- 
ton, 49  N.  Y.  245 ;  People  v.  Ogdensburgh,  48 
N.  Y.  390;  Mygatt  v.  Washburn,  15  N.  Y.  316; 
People  V.  Sawyer,  (Sapm.  Ct.  Spec.  T.)  27  N. 
Y.  Supp.  202;  People  v.  McComber,  (Supm. 
Ct.  Spec.  T.)  ?  N.  Y.  Supp.  71- 

Norih  Dakota.  —  State  v.  Minneapolis,  etc.. 
Elevator  Co.,  6  N.  Dak.  41. 

Oregon.  —  Oregon  Steam  Nav.  Co.  v.  Port- 
land, 2  Oregon  Si. 

Rhode  Island,  —  McAdam  v.  Honey,  20  R.  I. 
351. 

South  Carolina.  —  Harth  v.  Gibbes,  3  Rich. 
L.  (S.  Car.)  316. 

Tennessee.  —  Shelby  County  v.  Mississippi, 
etc.,  R.  Co.,  16  Lea  (Tenn.)  401;  McClellan  v. 
Memphis,  etc.,  R.  Co.,  11  Lea  (Tenn.)  336; 
Rutledge  v.  Fogg,  3  Coldw.  (Tenn.)  554,  9' 
Am.  Dec.  299 ;  Crutchfield  v.  Stambaugh,  8 
Heisk.  (Tenn.)  832. 

Vermont.  —  Pitkin  v.  Parka,  54  Vt.  301; 
Walker  v.  Miner,  32  Vt.  769;  Woodward  v. 
French,  31  Vt.  337. 

Wisconsin.  —  Eagle  Rtver  v.  Brown,  85  Wit. 
76;  Pennsylvania  Coal  Co.  v.  Forth,  63  Wis. 
77 ;  Warren  v.  Werner,  14  Wis.  366. 

Conveyances  Pending  Assessment  to  Xnnieipal 
or  Other  Corporations  E»mpt  from  Tazatim.  — 
—  Cachet  v.  New  Orleans,  52  La.  Ann.  813  ldis~ 
tinguishcd  Prytania  St.  Market  Co.  V.  New  Or- 
leans, (La.  1903)  34  So.  R^.  797] :  Buckhont 
V.  New  York.  82  N.  Y.  App.  Div.  218;  Sisters 
of  Poor  V.  New  York,  51  Hun  (N.  Y.)  355, 
oMrnicd  without  opinion  112  N.  Y.  677. 

The  Fixing  of  a  Day  Certain  to  which  assess- 
ments generally  shall  relate  does  not  preclude 
the  enactment  of  special  provisions  for  the 
making  of  particular  asscBsmenta  as  to  other 
periods  of  the  year.  Shotwell  v,  Moore,  129 
U.  S.  S90. 

The  Beoord  of  th«  AMHOOunt  need  not  con- 
tain the  statement  that  the  taxpayer  owned  the 
property  assessed  on  the  assessment  date. 
Santa  Barbara  v.  Eldred,  108  C^.  294. 

2.  San  Francisco,  etc.,  R.  Co.  v.  State  Board 
of  Equalization,  60  Cal.  12. 

Assessment  of  Esoapad  Froparty.  —  See  infra, 
this  section,  7.  Assessment  of  Escaped  Prop- 
erty  —  Reassessment. 
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property  of  the  taxpayers,  and  no  arbitrary  assessment  C9.n  be  made  either  by 
statute  or  ordinance.*  It  has  also  been  held  that  the  assessment  of  property 
is  an  executive  or  judicial  function  and  cannot  be  made  directly  by  the  law- 
making bodies;'  but  in  the  case  of  taxes  laid  upon  solvent  securities,  cer- 
tificates  of  deposit,  mortgages,  undivided  profits,  or  the  like,  the  nominal  or 
face  value  of  which  is  identical  with  the  actual  value,  an  assessment  by  the 
legislature  without  the  intervention  of  assessing  officers  or  boards  is  usually 
unobjectionable.' 

b.  Public  Officers  and  Boards  —  (i)  In  Genera/.  ^  Subject  only  to 
constitutional  limitations,  the  whole  power  of  taxation  under  the  system  of 
government  in  the  United  States  is  lodged  in  the  legislative  bodies  of  the  dif- 
ferent states,  and  they  may  provide  such  officers,  agents,  or  tribunals  for  the 
making  of  araessments  as  they  may  deem  advisable.^  This  power  is  variously 
exercised.*  In  a  few  instances  the  office  of  assessor,  the  county,  township,  or 
other  local  taxing  officer  is  usually  called,*  has  been  held  to  be  a  constitutional 
office,  to  some  extent  beyond  legislative  control  and  interference.'  Generally, 

1.  ArUtnry  Anenmnt  of  Frepsr^  by  Stetatt 
or  Ordlnanoe  Invalid. —  Smith  v.  County  Com'rs 
Ct.,  117  Ala.  196  [cited  State  v.  Street,  117 
Ala.  303]  ;  WcUa,  etc.,  Co.'s  Express  ».  Crawford 
County,  63  Ark.  576 ;  Taxation  of  Min.  Claims, 
9  Colo.  635  ;  Hawkins  v.  Mangum,  78  Miss.  97, 
citing  25  Am.  awd  Eng.  Encyc.  of  Law.  (ist 
ed.)  65 ;  McCurdy  v.  Prugh.  59  Ohio  St.  465. 
See  mpra,  IV.  *.  c.  (3)  (.6)  TaxaHon  by  Valua- 
tioH. 

2.  AMMfmantanXxMatiTtffr  JndldtlFuMtiOD. 

—  People  f.  Hastings,  39  Cal.  449.  34  Cal.  571 ; 
People  V.  San  Francisco  Sav.  Union,  31  Cal. 
132 ;  People  v.  McCreery,  34  Cal.  432 ;  Slaughter 
V.  Louisville,  89  Ky.  112;  Roberts  v.  Fargo  First 
Nat.  Bank,  8  N.  Dak.  504:  Gray  v.  Stiles,  6 
Okla.  531,  per  Keaton,  J.;  Cunningham  v. 
Brown,  39  W.  Vs.  588.  See  also  Taxation  of 
Min.  aaitns,  9  Colo.  635;  People  v.  Arapahoe 
County,  37  Colo.  86 ;  Jacksonville  v.  Bassctt,  20 
Fla.  525. 

Under  a  CoottltQtioiiaJ  ProTitlon  that  the  value 
of  property  shall  be  ascertained  by  some  person 
or  persons  to  be  elected  or  appointed  in  such 
manner  as  the  general  assembly  shall  direct, 
and  not  otherwise,  neither  the  legislative  nor 
executive  brandies  of  the  government  can  make 
assessments.  Republic  L.  Ins.  Co.  v.  Pollak,  75 
III.  292. 

A  BUtute  BeqTilrlng  tlie  Listing  of  "  the  Amoaot 
of  Honey,  Notes,  or  Credits  "  is  not  unconstitu- 
tional as  amounting  to  a  legislative  assessment. 
People  V.  Arapahoe  County,  27  Colo.  86. 

S.  ImtuWH  of  Valid  Legislative  AsMHmenti.— 
Dollar  Sav.  Bank  v.  U.  S.,  ig  Wall.  (U.  S.)  227. 
two  justices  dissenting;  King  v.  U.  S.,  99  U.  S. 
229 ;  U.  S.  V.  Erie  R.  Co.,  107  U.  S.  i  ;  U.  S.  v. 
Philadelphia,  etc.,  R.  Co.,  123  U.  S.  113;  Bell's 
Gap  R.  Co.  V.  Pennsylvania,  134  U.  S.  232, 
aMrming  (Pa.  1889)  16  Atl.  Rep.  593:  U.  S.  v. 
Warrick,  25  Fed.  Rep.  138;  U.  S.  v.  Little  Mi- 
ami, etc.,  R.  Co.,  I  Fed.  Rep.  700 ;  U.  S.  v. 
Tildcn,  g  Ben.  (U.  S.)  368,  28  Fed.  Cas.  No. 
16,519;  U.  S.  V.  Hazard,  3  Cent.  L.  J.  653.  »6 
Fed.  Cas.  No.  15,337 ;  U.  S.  v.  Chase,  8  Chicago 
Leg.  N.  123,  25  Fed.  Cas.  No.  14,788;  Farmers', 
etc..  Bank  v.  Board  of  Equalization,  97  Cal.  318  ; 
State  V.  Sterling,  20  Md.  502,  approved  West- 
minster V.  Westminster  Sav.  Bank,  93  Md.  62 ; 
Faust  V.  Twenty-third  German  American  Bldg. 
Assoc,  84  Md.  186,  two  judges  concurring  on 


other  grounds;  Com.  v.  Lehigh  Valley  R.  Co., 
129  Pa.  St.  429;  Com.  V.  Delaware  Div.  Canal 
Co.,  123  Pa.  St  594;  Vermont,  etc,  R.  Co.  v. 
Vermont  R.  Co.,  63  Vt.  i. 

Ths  L^jlilatnro  Unqnastionab^  PoaasasM  th« 
Power  to  assess  taxes  itself;  but  the  incon- 
venience of  so  doing  renders  this  unpracticable. 
Mackin  v.  Taylor  County  Ct.,  38  W.  Va.  338. 
To  the  same  effect.  Faust  v.  Twenty-4hird  Gcr- 
inaa  American  Bldg.  Assoc.,  84  Md.  186. 

4.  Previiwa  of  Lwialatan— la  Qeneral,  —  See 
supra,  this  title.  Power  of  Taxation;  Faust  v. 
Twenty-third  German  American  Bldg.  Assoc.,  84 
Md.  186;  State  v.  Sterling,  20  Md.  502;  State 
Tax  Com'rs  v.  Asscsters,  134  Mich.  491  ;  Ver- 
ipont,  etc.,  R.  Co.  v.  Vermont  Cent.  R.  Co.,  63 
Vt.  i;  Com.  V.  Brown,  91  Va.  763;  Heilig  v. 
Puyallup,  7  Wash.  39 1  State  v.  Carson.  6  Wash. 
250 ;  Mackin  v.  Taylor  County  Ct,  38  W.  Va.  338. 

5.  Looal  liiwring  Oflenrs.  —  For  instances 
of  statutes  making  provision  for  local  assessing 
officers,  see  the  following  cases :  Harwood  v. 
Perrin,  (Ariz.  1900)  60  Pac,  Rep.  891  ;  Burton 
Stock  Car  Co.  v.  Traeger,  187  III.  9,  foU'/wed 
Burton  Stock  Car  Co.  v.  Barnett,  187  III.  539; 
People  V.  Cook  County,  176  111.  576,  cited 
People  v.  Knopf,  ^83  III.  410 ;  Du  Page  County 
V.  Jenks,  65  111.  275 ;  Lamed  v.  Elliott,  155  Ind. 
702;  State  V.  Burke,  154  Ind.  645;  State  V. 
Arrington,  18  Ncv.  412;  People  v.  Woodruff, 
32  N.  Y.  355,  29  How.  Pr.  (N.  V.)  203,  re- 
versing tub  nom.  People  v.  Allen,  42  Barb. 
(N.  Y.)  203;  In  re  Assessorship,  9  Pa.  Dist 
345.  S3  Pa.  Co.  Ct  654 ;  Reals  v.  Smith,  8  Wyo. 

Boards  of  EquaUatlon  and  Bovlow.  —  See 

infra,  this  section,  11.  Appeal  and  RevieriK 

6.  "Assessor"  Defined.  —  Allen  v.  McKay. 
120  Cal.  332,  per  Harrison,  J.;  Savings,  etc., 
Soc.  V.  Austin,  46  Cal.  416,  per  Wallace.  C.  J.; 
Oakland  v.  Southern  Pac.  R.  Co.,  131  Cal.  226; 
Valle  V.  Fargo,  1  Mo.  App.  344.  See  also  Ames 
V.  People,  »6  Colo.  83 :  Shuttuck  v.  Smith.  6  N. 
Dak.  56. 

7.  Offloe  of  AwsaiBr  a  Constltiitional  OlBeo.  — 

Houghton  V.  Austin,  47  Cal.  646,  overruling 
Savings,  etc.,  Soc.  v.  Austin.  46  Cal.  416 ;  Union 
Pac,  R.  Co.  p.  Alexander,  113  Fed.  Rep.  347, 
appeal  dismissed  without  opinion,  (C.  C,  A.) 
1 1 5  Fed.  Rep.  1017  (construing  Colorado 
cr:^5titution) ;  State  Revenue  Agent  v.  Tonella, 
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however,  there  is  no  restriction  upon  the  power  of  the  legislature  to  provide 
other  officers,  boards,  or  tribunals  to  review  and  correct  the  valuations  placed 
upon  property  by  the  local  assessors  or  to  perform  their  duties  in  whole  or  in 
part.*  Thus  the  revetiue  acts  frequently  provide  that  certain  classes  of  prop- 
erty, such  as  railroad  and  corporation  property,  shall  be  assessed  by  county 
or  state  boards  of  equalization  and  review  or  by  special  boards  created  for 
the  purpose,  and  not  by  the  local  assessing  officers,*  and  the  power  to  assess 
taxable  property  omitted  from  the  r^ular  assessments  is  often  conferred 
upon  such  boards.* 

Tlu  Batalnmmti  of  VaUtomlty,  BftwU^,  ud  Dm  FretMi  of  I«r  do  not  mean  that  the 
same  officers  shall  act  in  the  assessment  of  every  Idnd  of  taxable  property,  or 
that  the  proceedings  touchix^  the  assessment  shall  be  the  same  in  every 
instance.* 

(2)  Officers  De  Jure  and  De  Facto,  —  It  is  essential  to  the  validity  of  an 
assessment  that  it  be  made  by  the  officer  or  other  agency  authorized  by  law 
to  make  it.*  In  the  application  of  this  rule  it  has  generally  been  held,  as  in 
other  cases  of  public  officers,  that  the  acts  oi  Ade  facto  officer  are  as  valid  as 
those  of  an  officer  de  jure.*    In  some  jurisdictions,  however,  statutes  requir- 


70  Miss.  701,  dted  Adams  v.  Kubn,  7a  Miss. 
376,  and  Yazoo,  etc.,  R.  Co.  v.  Adams,  73  Miss. 
648.  See  also  Taxation  of  Min.  Claims,  9  Colo. 
635 ;  People  v.  Lothrop,  3  Colo,  428. 

1,  Agondes  for  Kaking  AiMtsnwnU.  —  See  the 
constitutions  and  revenue  acts  of  the  different 
states;  su^ra,  this  title,  Ptmvr  of  Taxation; 
infra,  this  section,  1 1.  b.  Boards  of  EquaHxation 
taid  Review;  title  Taxation  (Corpokatb),  post. 
See  also  Pulaski  County  Board  of  Equalization 
Cases,  49  Ark.  518;  Ames  v.  People,  z6  Colo. 
83;  Chicago  V.  Fishbum,  189  111.  367;  Chicago, 
etc.,  R.  Co.  V.  People,  98  111.  350 ;  Com.  v. 
E.  H.  Taylor  Jr.  Co.,  101  Ky.  3*S,  19  Ky.  L. 
Rep.  552;  Sawyer  v.  Dooley,  21  Nev.  390; 
Nortti  Carolina  R.  Co.  v.  Alamance,  8a  N.  Car. 
359. 

S.  See  the  title  Taxatiok  (Cobporats),  post. 
See  also  Central  Pac.  R.  Co.  v.  Evans,  1 1 1 
Fed.  Rep,  71;  Ames  v.  People,  26  Colo.  83; 
Hannibal,  etc.,  R.  Co.  v.  State  Board  of  Equali- 
zatic  \  64  Mo.  294 ;  Sawyer  v.  Dooley,  ai  Nev, 
390;  ?oe  V.  Howell,  (N.  Meic  igoi)  67  Pac. 
Rep.  62. 

S,  See  cases  cited  infra,  this  section,  7.  As- 
sessment of  Escaped  Property  —  Reassessment. 

4.  Bolas  of  Uniformity,  Equality,  and  Doe  Pro- 
eesi  «f  Liiw.  —  See  supra,  this  title.  Power  of 
Taxation;  Pittsburgh,  etc.,  R.  Co.  v.  Backus,  133 
Ind.  62s,  affirmed  154  U.  S.  421;  Cleveland, 
etc.,  R.  Co.  V,  Backus,  133  Ind.  513,  afRrmed 
154  U.  S.  439;  Midland  Elevator  Co.  v.  Stewart, 
50  Kan.  378;  Geary  County  v.  Missouri,  etc., 
R.  Co..  62  Kan.  168,  reversing  9  Kan.  App.  350 ; 
Com.  V.  E.  H.  Taylor  Jr.  Co.,  toi  Ky.  335,  19 
Ky.  L.  Rep.  552;  Yazoo,  etc.,  R.  Co.  v.  Adams, 
77  Miss.  764,  73  Miss.  648;  Sawyer  v,  Dooley, 
21  Nev.  390 ;  Com,  v.  Brown,  91  Va.  762 ; 
State  f.  Anderson,  90  Wis.  550;  Kelley  v. 
Rhoads,  7  Wyo.  237.  75  Am.  St.  Rep.  904. 

5.  AssMsments  by  PonoDS  Hot  Aathorised  by 
Law  to  Make  Them,  YM  —  Arkansas.  —  Lyman 
V.  Howe,  64  Ark.  436. 

California.  —  People  v.  White,  47  Cal.  616; 
Williams  v.  Corcoran,  46  Cal,  553 ;  Reily  v. 
Lancaster,  39  Cal.  354 ;  People  v.  San  Francisco 
Sav.  Union,  31  Cal.  132;  People  v.  Hastings, 
39  CaL  450.  34  Cal.  57i> 


Florida.  —  Tampa  v.  Mugge,  40  Fla.  326; 
Tampa  v.  Kaunitz,  39  Fla.  683,  63  Am.  St. 
Rep.  202 ;  Sloan  v.  Sloan,  25  Fla.  53 ;  Hogbey 
V.  Winbome,  (Fla.  1902)  33  So.  Rep.  249. 

Georgia.  —  Bobler  v.  Verdery,  92  Ga.  715 ; 
Adams  v.  Justices,  21  Ga.  206. 

lUinoit.  —  Gunning  v.  People,  189  111.  165, 
82  Am.  St  Rep.  433,  reversing  on  other  grounds 
86  III.  App.  676;  People  v.  Lots  in  Ashley,  122 
III.  297;  Mix  V.  People,  116  III.  265;  People  v. 
Ward,  105  111,  620;  Chicago,  etc.,  R.  Co,  e.  Peo- 
ple, 98  III.  350. 

Indiana.  —  Evansville,  etc.,  R.  Co.  v.  Hays, 
118  Ind.  214. 

Jowa,  —  Cedar  Rapids,  etc.,  R,  Co.  v.  Cedar 
Rapids,  106  Iowa  476 ;  Rood  v,  Mitchell  Comity, 
39  Iowa  444;  Bailey  v.  Fisher,  38  Iowa  229. 

Kentucky.  —  Louisville  v.  Louisville  Public 
Warehouse  Co.,  107  Ky.  184;  Com.  v.  E.  H. 
Taylor  Jr.  Co.,  loi  Ky.  325,  19  Ky.  L.  Rep.  552; 
Turner  v.  Pewee  Valley,  100  Ky.  288;  Bruce 
V.  Vanceburg,  etc..  Turnpike  Board  Co.,  (Ky. 
1896)  35  S.  W.  Rep.  112. 

New  Hampshire.  —  Rowe  v.  Addison,  34 
N.  H.  306;  Perkins  v.  Langmaid,  36  N.  H. 

502. 

New  Jersey.  —  Maxson  v.  Segolne,  S3  N.  J. 
L.  339- 

New  York.  —  People  v.  Parker,  117  N.  Y.  86. 

AMSwrnent  Host  Be  hy  Officer  Either  de  Jnre  er 
de  Facto.  —  Tampa  v.  Kaunitz,  39  Fla.  683,  63 
Am.  St,  Rep.  202. 

Aets  YaJidatiog  Assessment  by  Other  than 
Dedfputad  Ofloer  Held  TaUd.  —  Wells  County 
v.  McHenry,  7  N.  Dak.  246.  Compare  Turner 
V.  Pewee  Valley,  100  Ky.  288.  And  see  gen- 
erally the  title  CoHSTiTUTiONAL  Law,  vol.  6, 
P-  945- 

6.  Be  Facto  Offloers  —  Arkansas.  —  Barton  v. 
Lattourette,  55  Ark.  81  ;  Moore  v.  Turner,  43 
Ark.  243 ;  Scott  v.  Watkins,  23  Ark.  556. 

Florida.  —  Kissimmee  City  v.  Cannon,  26 
Fla.  3. 

lUinois.  —  People  v.  Lid).  85  lU.  484;  Sulli- 
van V.  State,  66  III.  75;  Du  Page  County  v. 
Jcnks,  65  III.  27s.  See  also  Pe(qde  o.  Knopf, 
183  III.  410. 

Iowa.  —  Feirce  v.   Weare,  41   Iowa  378; 
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ing  assessing  ofHcera  to  be  sworn  before  entering  upon  their  duties  are  con- 
strued to  be  for  the  protection  of  the  taxpayer;  and  strict  compliance  with 
their  provisions  is  a  condition  precedent  to  a  valid  assessment.' 

(3)  Pecuniary  Interest  as  a  Disqttalification,  —  The  fact  that  an  assessing 
officer  has  a  pecuniary  interest  in  the  amount  of  the  taxes  imposed  or  col- 
lected, by  reason  of  the  law  giving  him  a  percentage  thereof,  does  not 
disqualify  him  from  performing  the  duties  of  the  office.  Although  he  acts 
judicially  in  fixing  the  valuation  of  property,  he  is  not  a  judge  and  his 
proceedings  are  not  judicial.* 

(4)  Delegation  of  Powers  —  (*)  e«iwna  BhIm,  —  Many  of  the  duties  of  assess- 
ing officers  or  boards,  such  as  transcribing  assessments,  calculating  amounts, 
and  the  like,  are  of  a  clerical  nature,  involving  no'  discretion  and  having  no 
relation  to  any  rights  of  the  taxpayer;  and  they  may  lawfully  delegate  their 
authority  to  other  persons,  whether  officers  or  not,  or  adopt  and  ratify  the 
acts  of  such  persons.  On  the  other  hand,  in  valuing  the  property  and  per- 
forming other  duties  involving  the  exercise  of  judicial  discretion,  the  personal 
judgmc^nt  of  the  assessing  officers  is  essential  to  a  valid  assessment.' 

(b)  A«ti«B  b7  Bourdi.  —  When  authority  to  make  or  revise  assessments  is 
conferred  on  a  board  consisting  of  several  members,  it  cannot  be  exercised 

Bailey  v.  Fisher,  38  Iowa  aag;  WaiUngton 
County  V.  Miller,  14  Iowa  584. 

Maryland.  —  Koonti  v.  Hancock,  64  Md.  134. 

Mississippi.  —  Wolfe  v.  Murphy,  60  Miss.  1 ; 
Ray  V.  Murdock,  36  Miss.  692. 

Nevada.  —  Sawyer  v.  Dooley,  21  Nev.  290. 

New  Jersey.  —  Bailey  v.  Brown,  53  N.  J.  L. 
162;  Bloomfield  Tp.  v.  Pierson,  47  N.  J.  L.  247; 
Sute  V.  Collector,  39  N.  J.  L.  75;  State  v. 
Perkins,  24  N,  J.  L.  409. 

Texas.  —  Texas,  etc.,  R,  Co.  ».  Harrison 
County,  54  Tex.  119. 

See  also  Hawkins  v.  Jonesboro,  63  Ga,  527 ; 
Birch  V.  Fisher,  13  S.  &  R.  (Pa.)  209.  See 
Kenerally  the  tide  Da  Facto  Officsrs,  vol  8, 
p.  771- 

1.  Qualifying  Taking  Oath  EiMntial  to  a 
Talld  AuMsnunt.  —  Parker  v.  Overman,  18 
How.  (U.  S.)  137;  Martin  V.  Baihour,  34  Fed. 
Rep.  701,  affirmed  140  U.  S.  634:  Ainsworth  v. 
Dean,  21  N.  H.  400 ;  Pike  v.  Hanson,  9  N. 
H.  491 ;  Tucker  v.  Aiken,  7  N.  H.  113;  Bowler 
V.  Brown,  84  Me.  376 ;  Dresden  v.  Goud,  7$  Me. 
298;  Gould  V.  Monroe,  61  Me.  544;  Omerille 
V.  Palmer,  79  Me.  472 :  Lynde  v.  Dummerston, 
61  Vt.  48;  Ayers  v.  Moulton,  51  Vt,  115.  See 
also  Lord  v.  Parker,  83  Me.  530;  French  v. 
Spalding,  61  N.  H.  395. 

Board  of  AiHuora.  —  An  assessment  made 
by  a  board  of  assessors  is  void  if  one  of  the 
members  was  not  qualiEed  according  to  law, 
at  least  where  he  participated  in  making  it. 
Jordan  v.  Hopkins,  85  Me.  1 59 ;  Machiasport  v. 
Small,  77  Me.  109;  Williamsburg  v.  Lord,  51 
Me.  599- 

Tha  Vallnn  of  an  AwsMor  to  Qnallfy  Anew, 

on  being  reappointed  for  another  term,  will  not 
invalidate  his  assessment,  where  it  is  provided 

by  statute  that  public  officers  may  continue  to 
act  until  their  successors  have  been  elected 
and  qualified.    Bath  v.  Reed,  78  Me.  276. 

Parol  Evidence  is  admissible  to  show  that  the 
proper  oath  was  administered,  if  the  fact  does 
not  appear  from  the  public  records.  Whiting 
V.  Ellsworth,  85  Me.  301.  See  also  Bowler  v. 
Brown,  84  Me.  376 ;  Wilmot  v.  Lathrop,  67  Vt. 
671  (time  when  oath  administered). 


iMord  «1  Oitb  Vol  Ttwaitlal.  —  Wihnot  v. 
Lathrop,  67  Vt  671. 

S.  Fwni^ary  Intiraat  «f  OlBear  ai  a  Diiqaallfl- 
flatlon.  —  Oskamp  v.  Lewis,  103  Fed.  Rep.  906; 
Beresheim  v.  Amd,  117  Iowa  83;  Probasco  v. 
Raine,  50  Ohio  St  378;  Grundy  County  v. 
Tennessee  Coal,  etc.,  Co.,  94  Tenn.  295.  Contra, 
Meyers  v.  Shields,  61  Fed.  Rep.  713  [cited 
Aultman,  eic,  Co.  v.  Brumfield,  102  Fed.  Rep. 
7]  ;  Brinkerhoff  v.  Brumfield,  94  Fed.  Rep.  432 ; 
Conklin  v.  Sqture,  4  Ohio  Dec  493. 

S.  Dal^tien  of  Powera  —  Oeneral  Boles  — 
Alabama.  —  Weaver  v.  State,  39  Ala.  535, 

California.  —  People  v.  Hastings,  29  Cal.  449, 
34  Cal.  571. 

Florida.  —  Tampa  v.  Mugge,  40  Fla.  326; 
Tampa  v.  Kaunitz,  39  Fla.  6S3.  63  Am.  St 
Rep.  302. 

///iMow.  — Wilson  V.  Weber,  96  lU.  454. 
lova.  —  Snell  v.  Ft  Dodge,  45  Iowa  564. 
Kentucky.  —  Turner  v.   Pewee  Valley,  100 
Ky.  288. 

Louisiana.  —  Merchants'  Mut.  Ins.  Co.  v. 
Assessors,  40  La.  Ann.  371. 

Michigan.  —  Paldi  v.  Paldi.  84  Mich.  346 ; 
Woodman  v.  Auditor  Gen.,  52  Mich.  30. 
Mississippi.  —  Stokes  v.  State,  24  Miss.  621. 
Nebraska.  —  South  Platte  Land  Co.  ff.  Crete, 
II  Neb.  344. 

New  York.  —  People  v.  Hagadom,  104  N.  Y. 
516;  New  York  v.  Davenport,  9a  N.  Y.  604; 
Bellinger  v.  Gray,  51  N.  V.  610;  People  v, 
Schoonover,  47  N.  Y.  App,  Div.  278,  reversing 
(Supm.  Ct  Spec.  T.)  26  Misc.  (N.  Y.)  576, 
affirmed  without  opinion  166  N.  Y.  629 ; 
Ne-ha-sa-ne  Park  Assoc  v.  Uoyd,  7  N.  Y.  App. 
Div.  3S9. 

North  Carolina.  —  Covington  v.  Rockingham, 
93  N,  Car.  134. 

North  Dakota.  —  Farrii^on  v.  New  England 
Invest  Co.,  i  N.  Dak.  loa. 

Pennsylvania.  —  Jermyn  v.  Fowler,  186  Pa. 
St  595,  43  W.  N.  C.  (Pa.)  387. 

Wisconsin.  —  Mills  v.  Johnson,  17  Wis.  598; 
Dean  v.  Gleason,  16  Wis.  i. 

BoU  BalMi  ■«  Prm^ptlM  as  t»  Who  Entered 
Xtani  Thmin.  —  Hughey  v.  Winhome,  (Fla. 
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by  one  of  them  acting  alone;  but  action  by  a  majority  la  generally  sufficient, 
if  opportunity  was  afforded  the  others  to  be  present  and  take  part,^  unless 

joint  action  is  commanded  by  the  statute.*  Such  boards,  like  all  boards  com- 
posed of  a  number  of  persons,  may  generally  act  through  committees  of  one 
or  more  members  to  hear  the  evidence  and  report  it  to  the  full  board  with 
recommendations  as  to  the  action  to  be  adopted." 

f.  Judicial  Tribunals — (i)  /«  General.  —  By  the  division  of  the  powers 
of  government  in  the  United  States^  the  valuation  of  property  for  purposes  of 
ad  valorem  taxation,  although  judicial  in  character,  belongs  to  the  legislative 
and  ministerial  class  of  duties  and  is  not  a  judicial  proceeding.*  Accordingly 
it  has  been  held  that  the  judiciary  cannot  be  empowered  to  make  original 
assessments  or  to  revise  the  valuations  of  assessing  officers  and  boards  on 
appeal  or  other  direct  proceeding;  that  the  jurisdiction  of  the  courts  is  limited 
to  compelling  such  tribunals  to  act  and  the  annulling  of  void  assessments.* 


1903)  33  So.  Rep.  349,  eitmg  Slou  v.  Slou, 

25  Fla.  S3. 

Employmfliit  and  Compenaatioii  of  Clarki  of 
Boud  <tf  State  Tax  Commlnlonen.  —  Warner  v. 
State  Auditors,  laS  Mich.  500,  8  Detroit  Leg. 
N.  7»$. 

1.  Aetlon  Boards — Unittd  States.  —  Coolcy 
V.  O'Connor,  12  Wali.  (U.  S.)  391;  Schenk  v. 
Peay,  i  Dil!.  (U.  S.)  267. 

California.  —  People  v.  Coghill,  47  Cal.  361. 

Colorado.  —  People  v,  Lothrop,  3  Colo.  438. 

Illinois.  —  State  r.  Sullivan,  43  111.  412. 

Lomsiema.  —  Oteri  v.  Parker,  4a  La.  Ann.  374. 

Maine,  —  Belfast  Sav.  Bank  v.  Kennebec 
I^ad,  etc.,  Co.,  73  Me.  404;  Bangor  v.  Lancey, 
at  Me.  472;  Johnson  v.  Goodridge,  15  Me.  29. 

Massachusetts.  —  Williams  v.  School  Dist. 
No.  I,  21  Pick.  (Mass.),  75,  32  Am.  Dec.  243. 

New  Jersey.  —  State  v.  Parker,  32  N.  J.  L. 
341. 

Neiv  York.  —  People  v.  Parker,  117  N.  Y. 
86 ;  Colman  v.  Sliattuck,  6a  N.  Y.  348 ;  Bellin- 
ger V.  Gray,  51  N.  Y.  610;  People  v.  Chenai^o 
County,  II  N.  Y.  563 ;  Lamoreaux  v.  O'Rourk, 
3  Abb.  App.  Dec.  (N.  Y.)  15;  Lee  v.  Parry,  4 
Den.  (N.  Y.)  125 ;  Doughty  v.  Hope,  3  Den. 
(N.  Y.)  249,  amrmed  1  N.  Y.  79 ;  Metcalf  v. 
Messenger,  46  Barb.  (N.  Y.)  325. 

North  Carolina.  —  State  v.  Mclntoch,  7  Ired. 
L.  (29  N.  Car.)  68. 

Ohio.  —  Britt  v.  Lewis,  9  Ohio  Cir,  Dec.  166, 
16  Ohio  Ctr,  Ct.  343. 

Tennessee.  —  Carroll  v.  Alsup,  107  Tenn.  357, 
citing  19  Ah.  and  Eng.  Encyc.  of  Law  (ist 
cd.)  465,  and  note. 

Texas.  —  Ferris  v.  Kimble,  75  Tex.  476, 
followed  Connor  v.  Waxahachie  (Tex.  1889) 
13  S.  W.  Rep.  30 ;  Taxes,  etc.,  R.  Co.  v.  Har- 
rison County,  54  Tex.  119. 

IVisconsin. —  State  v.  Lippels,  112  Wis.  203; 
State  V.  Gaylord,  73  Wis.  316;  Marshall  v. 
Benson,  48  Wis.  558. 

Wyoming.  —  Albany  Mut.  Bldg.  Assoc,  v. 
Laramie,  10  Wyo.  54. 

See  also  Hough  v.  Hastings,  18  111.  312. 
Contra,  Hamilton  v.  State,  3  Ind.  452.  See 
generally  the  title  Quorum,  vol.  33,  p.  589. 

Ko  Qnomm  Adjonmmenta  — O'Neil 

t.  Tyler,  3  N.  Dak.  47. 

Temporary  AbseiMe  ef  Kember  flrom  Hearing, 
Dutng  WUeh  Vo  Tote  Taken,  Immaterial.  — 
Graham  v.  Lasater,  (Tex.  Qt.  App.  1894)  a6 
S.  W.  Rep.  47'- 


5.  Joint  Aodon  Beqnired  by  Statata.  —  Ptop\e 
V.  Ahern,  52  Cal.  208 ;  People  v.  Hagar,  49  Cal. 
229;  People  V.  Cotfhill.  47  Cal.  361. 

8.  Beftoeaoe  to  CMomittees.  —  Earl  v.  Ray- 
mond, 188  111.  15,  foUovaed  Kimbsrk  v.  Etay- 
mond,  188  III.  66,  and  Mayer  v.  Raymond,  188 
111.  143;  Halsey  v.  People,  84  111.  89;  Beers  v. 
People,  83  111.  488;  Porter  v.  Rockford,  etc., 
R.  Co.,  76  111.  561 ;  Boyce  c.  Sebring,  66  Mich. 
3IO.  See  also  New  Orleans  Gaslight  Co.  v. 
New  Orleans,  46  La.  Ann.  1146. 

Wliole  Board  Cannot  Act  Where  Part  Only  Have 
Heard  Evidanee.  —  See  Oxford  Tp.  v.  Delaware, 
etc,  R.  Co.,  64  N.  J.  L.  195. 

4.  See  State  v.  Thome,  112  Wis.  81,  and 
generally  cases  cited  in  the  next  note;  infra, 
thia  section,  11.  Appeal  and  Review. 

6.  Original  Anesiments  —  United  States.  — 
State  Railroad  Tax  Cases,  92  U.  S.  575 ;  Flem- 
ing V.  Trowsdale,  (C.  C.  A.)  85  Fed.  Rep.  189; 
Chamberlain  v.  Walter,  60  Fed.  Rep.  788; 
Ketchum  v.  Pacific  R.  Co.,  4  Dili.  (U.  S.)  41 
note,  14  Fed.  Cas.  No.  7>738;  Paul  v.  Pacific 
R.  Co.,  4  Dill.  (U.  S.)  35.  18  Fed.  Cat.  No. 
10,645. 

California.  —  Clunie  v.  Siebe,  112  Cal.  593. 

Iowa.  —  Galusha  v.  Wendt,  114  Iowa  597; 
Crawford  v.  Polk  County,  112  Iowa  118. 

Kentucky.  —  Levi  v.  Louisville,  97  Ky.  394, 
cited  Crecelius  v.  Louisville,  (Ky.  1899)  49  S. 
W.  Rep.  S47;  Cassidy  v.  Young,  92  Ky.  227; 
Slaughter  v.  LouisTtlle,  69  Ky.  113;  Baldwin  v. 
Shine,  84  I^.  503;  Penntngton  v.  Woolfiolk. 
79  Ky.  13,  cited  McLean  County  v.  Deposit 
Bank,  81  Ky.  254. 

Mississippi.  —  Ya20o,  etc.,  R.  Co.  v.  Adams, 
73  Miss.  648. 

Nevada.  —  Sawyer  v.  Dooley,  21  Nev.  390. 

See  also  Hardenburgh  v.  Kidd,  10  Cal.  402; 
State  V.  Wabash  R.  Co.,  114  Mo.  i  letting 
Pacific  R.  Co.  V,  Cass  Cotmty.  53  Mo.  17]; 
Mackin  v.  Taylor  County  Ct.,  38  W.  Va.  338. 

BerfsioB  of  Talaatlons  oa  Appaal.  —  State 
Auditor  V.  Atchison,  etc.,  R.  Co.,  6  Kan.  500, 
7  Am.  Rep.  575,  cited  Amrine  v.  Kansas  Pac. 
R.  Co.,  7  Kan.  179,  and  Kansas  Pac.  R.  Co.  v. 
Riley  County,  so  Kan.  141 ;  Baltimore  v.  Bona- 
parte, 93  Md.  156,  cited  Baltimore  r.  Austin, 
95  Md.  90. 

Vndar  the  miMli  Onutttatlm.  —  AMessments 

cannot  be  made  or  valustions  revised  by  the 
courts.  Burton  Stock  Car  Co.  v.  Traeger,  187 
III.  9,  followed  Burton  Stock  Car.' Co.  «.  Bar- 
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On  the  other  hand,  power  to  make  and  revise  assessments,  conferred  by  stat- 
ute on  the  judiciary,  has  been  exercised  by  it  without  question,  and  in  some 
instances  objections  to  jurisdiction  have  been  held  untenable.^ 

(2)  Courts  of  Inferior  furisdiction.  —  By  constitutional  provision  or  long- 
continued  practical  construction,  ministerial  and  judicial  powers  are  often 
blended  in  courts  of  inferior  jurisdiction ;  and  in  that  event  authority  to  make 
and  revise  assessments  may  be  lawfully  delegated  to  such  judicial  tribunals.* 

d.  Municipal  Assessments.  —  Power  is  sometimes  conferred  upon 
municipal  corporations,  such  as  cities,  towns,  school  districts,  and  the  like,  to 
make  assessments  of  property  for  municipal  taxation  distinct  from  assessments 
for  state  and  county  taxes,  and  appoint  or  elect  their  own  officers  for  the 
purpose.  Under  other  revenue  acts  only  one  set  of  assessing  officers  exists 
and  but  one  assessment  is  made  for  the  state  and  its  municipalities.' 

6.  ABsessment  Proceedings  —  a.  In  General. — Subject  to  constitutional 
restrictions,  it  is  for  the  legislature  within  its  discretion  to  provide  the  method 
and  mode  of  assessing  property  for  purposes  of  taxation.'*  The  assessment 
should  be  made  in  accordance  with  these  provisions,  and  with  the  securities 
and  solemnities  provided  by  statute.* 


nett,  187  111.  539;  ICeokut.  etc..  Bridge  Co.  v. 
People,  185  111.  276;  Ottawa  Glass  Co.  v.  Mc- 
Caleb,  81  III.  556;  Republic  L.  Ins.  Co.  v. 
PoUak,  7S  in.  29*;  Spencer  v.  People,  68  111. 
510. 

1.  See  infra,  this  section,  11.  Appeal  and 

Ptatiitw  SimetlmM  Eipoww  Conrti  to  review 

the  tax,  ascertain  and  determine  for  what  sum 
the  property  was  legally  liable,  and  fiy  the 
amount.  State  v.  Union  Tp.,  36  N.  J.  L,  309; 
Blume  V.  Bowes,  65  N.  J.  L.  470;  Woodward 
V.  Taylor,  (W»sh.  1903)  73  Pac.  Rep.  785.  Sec 
also  De  Witt  c.  Elizabeth,  56  N.  J.  L.  119. 

Soibi  in  Bqnity  to  Eojoin  Tu.  —  In  a  suit  in 
(Equity  to  enjoin  a  void  assessment,  a  reassess- 
ment by  the  court  was  held  to  be  authorized  1^ 
the  principle  of  the  taxes  based  thereon,  and 
by  the  principle  of  equity  that  injunctions  issue 
as  a  matter  of  discretion,  and  the  court  may 
always  attach  equitable  conditions.  Chicago 
Union  Traction  Co.  v.  State  Board  of  Equaliza- 
tion, 114  Fed.  Rep.  557. 

8.  Court*  of  Inferior  Jurlsdietlon.  —  Cassidy 
V.  Young,  9»  Ky.  2X7 ;  Slaughter  v.  Lonisville, 
S9  Ky.  112;  Louisville,  etc.,  R.  Co.  v.  Com., 
8s  Ky.  198;  Baldwin  v.  Shine.  84  Ky.  503; 
Hoke  V.  Com.,  79  Ky.  567;  Pennington  v. 
Woolfolk,  79  Ky.  13. 

S.  Kniiieipsl  AHeummts,—  See  for  illustration  : 

Kansas.  —  Geary  County  v.  Missouri,  etc.,  R. 
Co.,  62  Kan.  168,  reversing  9  Kan.  App.  350; 
Missouri,  etc.,  R.  Co.  v.  Miami  County,  (Kan. 
1903)  73  Psc.  R^.  103, 

Kentucky.  —  Royer  Wheel  Co.  v.  Taylor 
Coun^,  104  Ky.  741 ;  Levi  v.  Louisville,  97  Ky. 
394- 

Lo%us%ana.  —  City  Item  Co-operative  Print- 
ing Co.  V.  New  Orleans,  51  La.  Ann.  713;  Hol- 
lingsworth  v.  Thompson,  45  La.  Ann.  222,  40 
Am.  St  Rep.  220. 

Maryland. — James  Clark  Distilling  Co.  v. 
Cumberland,  95  Md.  468 ;  Salisbury  v.  Jackson, 
89  Md.  518,  citing  Frederick  County  v.  Fred- 
crick,  88  Md.  654. 

Michigan.  —  State  Tax  Com'rs  v.  Cady,  124 
Mich.  683,  distingnishing  State  Tax  Com'rs  v. 
AtMWon,  124  Mich.  491. 


Missouri.  —  Cape  Girardeau  v.  Buehrmaon, 
148  Mo.  198;  State  v.  Edwards,  136  Mo.  360. 

Pennsylvania.  —  Jermyn  v.  Fowler,  186  Pa. 
St  595.  42  W.  N.  C.  (Pa.)  387. 

South  Carolina.  —  Ross  v.  Kelly,  45  S.  Car. 
457. 

Tennessee.-— Eaat  Tennessee,  etc.,  R.  Co.  v. 
Morristown,  (Teno.  Ch.  1895)  35  S.  W.  Rep. 
771. 

Texas.  —  Hall  v.  Houston,  etc.,  R.  Co.,  39 
Tex  286. 

Vermont.' — Woodward  v.  French,  31  Vt.  337. 
Compromise  Iqr  Hunieipality  of  ftalt  for  lazoi. 
—  Where  the  same  assessment  is  the  basts  of 
state  and  municipal  taxation  a  city  has  no  power 
to  compromise  a  suit  brought  by  It  to  recover 
the  municipal  taxes,  and  dtus  indirecdy  effect 
a  reduction  in  the  valuation  of  the  taxpajrer'a 
property.  City  Item  Co-operative  Printing  Co. 
V.  New  Orleans,  51  La.  Ann.  713. 

4.  Authority  of  L^islatnre  to  Provide  Kethod 
of  AsHssing  Property.  —  Witherspoon  v.  Dun- 
can, 4  WaH.  (U.  S.)  210;  Williams  v.  Albany, 
122  U.  S.  154;  DuPage  County  v.  Jenks,  65  111. 
275;  State  V.  Weyerhauser,  68  Minn.  353,  72 
Minn.  519,  affirmed  176  U.  S.  550;  St-te  tr. 
Hannibal,  etc.,  R.  Co.,  60  Mo.  143 ;  State  v. 
Eastabrook,  3  Nev.  173;  Frazier  v.  Prince,  8 
Okla.  253;  Howe  Ins.  Co.  v.  Lynch,  19  Utah 
189;  Grout  V,  Johnson,  73  Vt  268;  Smith  v, 
Cleveland,  17  Wis.  573  ;  Marsh  v.  Clark  County, 
42  Wis.  502.  See  also  San  Luis  Obispo  v. 
Pettit,  87  Cal.  499- 

When  Statutes  Are  Dlrsotor;  and  When  Man- 
datory in  this  connection  has  been  already  con- 
sidered. See  the  title  Statutes,  vol.  26,  p. 
690,  See  also  Thomas  v.  Chapin,  116  Mo.  396; 
State  V.  Neosha  Bank,  120  Mo.  161;  State  v. 
Stamm,  163  Mo.  73 ;  Sweigle  v.  Gates,  9  N.  Dak. 
538;  Eaton  V.  Bennett,  10  N.  Dak.  346;  Evans 
V.  Newell,  18  R.  I.  38. 

Duties  of  Oflloar. —  In  the  absence  of  any  con- 
stitutibnal  or  statutory  provision  as  to  the 
duties  of  the  assessor,  his  duties  will  be  hdd 
to  be  such  as  are  usually  incumbent  upon  such 
officer.    People  v.  Ames,  24  Colo.  422. 

6.  ASMWlMnt  Sbosld  Comply  with  StatntM  — 
United  States.  —  Albany   City   Nat   Bank  V, 
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Pttrnul  Brron  ud  IrregnUrltlM.  —  Mere  formal  errors  and  irregularities  which 
are  not  violative  of  mandatory  statutory  provisions  are  usually  held  not  to 

invalidate  the  assessment.  In  some  of  the  states  statutes  expressly  provide 
that  tax  proceedings  shall  not  be  invalidated  because  of  informalities  and 
irregularities.* 

b.  The  Roll  —  (i)  Form  and  Contents  Generally,  —  The  roll  or  list  is  the 
record  of  the  assessment.'  The  roll  generally  contains,  among  other  things, 
a  de;icription  of  the  taxable  property,  the  amount  of  tax,  the  names  of  the 
owners,  and  the  value  of  the  property.  It  is  essential  to  the  validity  of  an 
assessment  that  a  proper  roll  or  list  should  be  kept  in  accordance  with 
mandatory  statutory  provi'iions.* 

(2)  Arrangement.  —  The  statutes  generally  provide  for  the  arrangement 
and  form  of  the  roll.  It  is  common  for  the  roll  to  be  arranged  in  columns, 
wherein  the  names  of  the  taxable  inhabitants,  the  description,  quantity,  and 

Maher,  ig  Blatchf.  (U.  S.)  175;  Lyon  v.  Alley, 
130  U.  S,  177. 

Alabama,  —  State  v.  Sloss,  87  Ala.  119. 

California.  —  Moss  v.  Shear,  35  Cal.  38,  85 
Am.  Dec  94;  Lake  Count;  v.  Sulphur  Banic 
Quicksilver  Min.  Co.,  66  Cal.  17;  San  Luis 
Obispo  V.  Pettit,  87  Cal.  499. 

Illinois.  —  People  v.  Lee,  112  111.  113. 

Montana.  —  Northern  Pac.  R.  Co.  v.  Carland, 
5  Mont.  146. 

New  York.  —  Clark  v.  Norton,  49  N.  Y.  243 ; 
National  Bank  v.  Elmira,  53  N.  Y.  49 ;  Sanders 
V.  Downs,  141  N.  Y.  422. 

North  DoAota.  — Swcigle.v.  Gates,  9  N.  Dak. 
538. 

Oklahoma.  —  Frazier  v.  Prince,  8  Okla.  853. 
Pennsylvania.  —  Cunningham  v.  White,  »  Pa. 
Dist.  531. 

Rhode  Island.  ~E.v»3U  v,  Newell,  18  R.  I. 

38. 

Vermont.  —  Clove  Spring  Iron  Works  v. 
Cone,  56  Vt  603. 

Virginia.  —  Baltimore,  etc.,  R.  Co.  v.  Koontz, 
77  Va.  698. 

Wisconsin.  —  Marsh  v.  Dark  County,  42 
Wis.  503. 

That  provisions  for  the  assessment  of  prop- 
erty are  in  invitum,  and  must  be  strictly  fol- 
lowed to  divest  title,  see  Gwynn  v.  Dierssen, 
loi  Cal.  563. 

Bnbttaiitlal  CompUanoe  with  the  requirements 
of  the  law  in  making  assessments  is  all  that 
is  necessary.  Co-operative  Sav.,  etc.,  Assoc  v. 
Green,  5  Idaho  660.  See  also  Sanders  V. 
Downs,  141  N,  Y.  422. 

The  SisoretioQ  of  Offloart  in  making  assess- 
ments on  unseated  land  in  Pennsylvania  is  sub- 
ject only  to  the  condition  of  being  intelligible. 
Laird  v.  Hiester,  24  Pa.  St.  452,  criticising 
Owens  v.  Vanhook,  3  Watts  (Pa.)  260. 

1.  Feraul  Ermi  —  Calif omia.  —  Los  Angeles 
V.  I.OS  Angeles  City  Water  Co.,  137  CaL  699. 
See  also  Santa .  Barbara  v.  Eldred,  108  Cal. 


394- 

Colorado.  —  Haley  v.  Elliott,  20  Colo,  379. 
Illinois.  —  Pacific  Hotel  Co.  v.  Lieb,  83  111. 

604. 

Massachusetts.  —  Blackburn  v,  Walpole,  9 
Pick.  (Mass.)  97;  Torrey  v,  Millbury,  21  Pick, 
(Mass.)  64. 

Michigan.  —  Wall  v.  Trambnll,  16  Mich.  228 ; 
Auditor  Gen.  v.  Keweenaw  Assoc.,  107  Mich. 
405. 


Missouri.  —  State  v.  Neosho  Bank,  t20  Mo. 
161 ;  State  v.  Stamm,  165  Mo.  73. 

New  Jersey.  — State  v.  Bishop,  34  N.  J,  L. 
45  ;  State  V.  Manning,  41  N.  J.  L.  275. 

Pennsylvania.  —  Insurance  Co.  v.  Yard,  17 
Pa.  St.  331. 

Sabitatttial  Com^ianot  BaiBoiwt.  —  Peop>le  v. 
Barker,  86  Hun  (N.  Y.)  J83,  aMrming  11  Uiac 
(N.  Y.)  262. 

Dnplioate  AMStiment  Book  Esld  Hot  BneDtUL 
—  Conklin  v.  CuUen,  (Mont.  1903)  74  Pac.  Rtp. 
72;  Auditor  Gen.  v.  Hutchinson,  113  Mich. 
245;  Ludington  v.  Escanaba,  115  Micfa.  288. 

%.  Definitions. — The  assessment  roll  is  the  list 
made  by  the  assessor,  and  not  the  lists  returned 
1^  individual  taxpayers  of  their  property. 
Vicksburg  Bank  v.  Adams,  74  Miss.  1 79. 

CoUaotor's  Boll  Is  Ho  Fart  of  Asseument,— 
Hernandez  f.  San  Antonio,  (Tex.  Ov.  App. 
1897)  39  S.  W.  Rep.  1022. 

IridMue  of  AnasMn*!  Aota.  —  In  CaHfomia  it 
has  been  held  that  the  assessment  roll,  when 
completed  and  certified  by  the  assessor  to  the 
board  of  supervisors,  is  the  only  evidence  of 
his  acts  and  intentions.  Allen  v.  McKay,  139 
Cal.  94- 

S.  Contents  and  Necessity  ol  Aaisasmept  Roll  or 
List. —O'Neal  v.  Virginia,  etc.,  Bridge  Co, 
18  Md.  I,  79  Am.  Dec.  669;  Thurston  v.  Uttle, 
3  Mass.  429 ;  Roe  v.  St.  John,  7  Neb.  139 ;  Bailey 
V.  Ackerman,  54  N.  H.  527;  Trowbri^e  v. 
Horan,  78  N.  Y.  439;  People  v.  Hagadom,  104 
N.  Y,  516;  Howard  v.  Shuraway,  13  Vt.  358; 
Downing  v.  Roberts,  21  Vt.  441  ;  Nickle  v. 
Douglas,  37  U.  C,  Q.  B.  51.  See  also  People 
V.  Stockton,  etc.,  R.  Co,,  49  Cal.  414;  State 
V.  Wabash  R.  Co.,  114  Mo,  i ;  Evans  v.  Newell, 
18  R.  I.  38. 

Two  Bolls  May  Be  ProvidKl,  each  being  re- 
-quired  to  contain  a  designated  class  of  assess- 
ments.   See  Folkerts  v.  Power,  42  Mich.  283. 

A  Separate  List  Unknown  to  Ute  Law  is  not  to 
be  considered  part  of  an  assessment  roll  as 
against  an  individual  whose  assessment  does  not 
appear  on  the  roll.  Albany  City  Nat  Bank  v. 
Maher,  19  Blatchf.  (U.  S.)  175. 

XnttT  In  8«panitfl  Book  or  Paper  ITplidd.  — 
Noyes  v.  Hale,  137  Mass.  366.  See  also  Mor^ 
nil  IT.  Douglass,  14  Kan.  393. 

Separate  Assessment  of  State,  County,  and  Town 
Taxes, —Rockland  v.  Ulmer,  84  Me.  503; 
Thayer  v.  Steams,  i  Pick.  (Mass.)  482;  State 
V.  Falkinburge.  15  N.  J.  L.  3>o;  Insurance  Co. 
V.  Yard,  17  Pa.  St  3^1. 
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value  of  the  property,  and  other  required  insertions,  are  to  be  entered  in  their 
proper  places.    The  statutory  requirements  differ  as  to  such  matters.* 

c.  Returns  by  Taxpayers  — (i)  Statutory  Provisions.  —  The  revenue 
laws  usually  require  persons  liable  to  taxation  to  make  out  and  furnish  the 
assessing  officer  a  statement  containing  a  list  of  all  their  taxable  proper  Lj', 
and,  in  some  jurisdictions,  an  estimate  of  its  value.  Noncompliance  with  the 
statutory  requirement,  or  a  false  or  fraudulent  return,  is  generally  made  a 
penal  or  criminal  offense,  or  subjects  the  taxpayer  to  other  punishment,  such 
as  a  withdrawal  of  the  right  to  have  the  assessment  reviewed,  or  an  arbitrary 
addition  to  the  valuation  of  his  property  or  ihe  amount  of  the  tax.  The 
constitutionality  of  such  statutes  is  universally  upheld  by  the  courts,  but 
under  general  rules  of  law  the  penal  provisions  are  strictly  constiued.* 


1.  Amunmuit  of  Boll  under  StatutM  —  Ca/t- 
fomia.  —  People  v.  Sierra  Buttes  Quartz  Min. 
Co.,  39  OlL  511:  People  v.  HoUister,  47  Cal. 
408;  Knott  V.  Peden,  84  Cal.  299. 

Florida.  —  Tampa  v.  Mugge.  40  Fla.  326. 

Indiana.  —  Thompson  v.  Honey  Creek  Dr^n-  , 
ing  Co.,  33  Ind.  268. 

■i1assachiu€Us.  —  Torrey  v.  Millbnry,  ai  Pick. 
(Mass.)  64. 

Missouri.  —  Slate  v.  St.  Louis,  etc.,  R.  Co., 
117  Mo.  t ;  State  v.  Lounsberry,  125  Mo.  157. 

New  Korfe.  ~  People  v.  Qapp,  64  Hun  (N. 
Y.)  547 ;  Bennett  v.  Robinson,  43  N.  Y.  App. 
Dtv.  412;  People  v.  Hagadorn,  104  N,  Y.  516. 

lafomulitiN  Hold  Immatorial.  —  People  v. 
Sierra  Buttes  Quartz  Min.  Co.,  39  Cal.  5 1 1 
(name  extending  beyond  column)  ;  People  v. 
Gannon,  63  N.  Y.  App.  Div.  330,  aHirming  34 
Misc.  (N.  Y.)  350  (arrangement  of  columns). 

8.  Betorn  —  Btatator;  ProTiiloni  —  In  OeMral 
—  Alabama.  —  Board  of  Revenue  V.  Mont- 
gomery Gas-Light  Co.,  64  Ala.  269. 

California.  —  Biddle  v.  Oaks,  59  Cal,  94. 

Florida.  —  Levy  v.  Smith,  4  Fla.  154, 

Illinois. —  Seigfried  v.  Raymond,  190  111.  424; 
Johnson  v.  Roberts,  102  III.  655 ;  Leper  v.  Fttl- 
sifer,  37  111.  I  to;  Durbin  v.  People,  54  111. 
App.  10 1. 

Indiana,  —  State  v.  Halter,  149  Ind.  292 ; 
Durham  t>.  State,  117  Ind.  477;  Burgh  v.  State, 
108  Ind.  135;  Rosebeny  V.  Huff,  37  Ind.  12; 
Buckingham  v.  State,  17  Ind.  305 ;  Boyer  v. 
Jones,  14  Ind.  354 ;  State  v.  Lenfesty,  10  Ind. 
397 ;  Bums  v.  State,  5  Ind.  App.  385 ;  State  v. 
Emshwiller,  6  Blackf.  (Ind.)  76. 

Iowa.  —  Marion  County  v.  Kruidenier,  72 
Iowa  92;  Washington  Connty  v.  Miller,  14 
Iowa  584. 

Kentucky. —  Com.  v.  Bond,  107  Ky.  269; 
Lee  V,  Com.,  6  Duia  (Ky.)  311;  Oldhams  v. 
Jones,  s  B.  Mon.  (Ky.)  45S ;  Peacock  Distilling 
Co.  V.  Com,,  62  S.  W.  Rep.  272,  22  Ky.  L,  Rep. 
1948;  Bybee  v.  Smith,  (Ky.  1900)  57  S.  W. 
Rep.  789;  Com.  v.  Lauth,  (Ky.  1900)  56  S.  W. 
Rep.  519;  Com.  v.  Toncray,  (Ky.  1899)  52  S. 
W.  Rep.  797 ;  Alexander  v.  Com.,  i  Bibb 
(Ky.)  sis;  Olds  v.  Com.,  3  A.  K.  Marsh. 
(Ky.)  465. 

iMusiana.  —  Griggsry  Conatr.  Co.  v.  Free- 
man, loS  La.  435 ;  Merchants'  Mut.  Ins.  Co.  v. 
Asseaion,  40  La.  Ann.  372. 

Maine.  —  Orland  v.  County  Com'rs,  76  Me. 
460. 

Massachusetts.  —  Hookins  v.  Reading.  170 
Mass.  568;  Ashley  v,  Bristol  County,  166  Mass. 
at6;  National  Bank  of  Commerce  v.  New  Bed- 


ford, 155  Mass,  313;  Laneaborough  v.  Berk- 
shire County,  131  Mass.  424:  Westhampton  v. 
Searle,  127  Mass.  503;  Tobcy  v.  Wareham,  2 
Allen  (Mass,)  594;  Otii  Co.  v.  Ware,  8  Gray 
(Mass.)  509. 

Minnesota.  —  HcCormick  v.  Fitch,  14  Minn. 
252. 

Missouri.  —  State  v.  Welch,  38  Mo.  600 ; 
State  f.  Ebbs,  89  Mo,  App.  95. 

Nevada.  —  State  v.  Diamond  Valley  Live 
Stock,  etc.,  Co.,  21  Nev.  86;  State  v.  Central 
Pac.  R.  Co.,  17  Nev.  259;  State  V.  Washoe 
County,  5  Nev.  317,  7  Nev,  83. 

New  Hampshire.  —  Kent  v.  Exeter,  68  N. 
H.  469 ;  Farmington  v.  Dowing,  67  N.  H.  441 ; 
Perley  v.  Parker,  20  N.  H.  363 ;  Tucker  v. 
Aiken,  7  N.  H.  113. 

New  Jersey.  —  State  v.  Comptroller,  54  N,  J. 
L.  135 ;  State  v.  Parker,  34  N.  J.  L.  49 ;  Young 
V.  Parker,  33  N.  J.  L.  192;  State  v,  Apgar,  31 
N.  J.  L.  358. 

North  Cor-o/tfM.  —  State  v.  Bell,  Phil.  L.  {6i 
N.  Car.)  76 ;  Green  v.  Allen,  Bush.  L.  (44  N- 
Car.)  328. 

Pennsylvania.  —  Fox's  Appeal,  112  Pa.  St. 
337 ;  Com.  f.  Cooke,  50  Pa.  St.  201  ;  Harper  v. 
Farmers',  etc..  Bank,  7  W.  &  S.  (i^a.)  204. 

Rhode  Island.  —  Narragans^'t  Pier  Co.  v. 
Assessors,  17  R.  I.  452. 

South  Carolina.  — McSalty  v.  Wilson,  4 
Strobh.  L.  (S.  Car.)  331 ;  Butler  v.  Baily,  2  Bay 
(S.  Car.)  244;  State  v.  Allen,  2  McCord  L.  (5. 
Car.)  55. 

Texas.  —  Galbraith  v.  State,  33  Tex.  Crim. 
331  ;  Caldwell  v.  State,  14  Tex.  App.  171  ; 
Haugh  V.  State,  12  Tex,  App.  343;  Berry  v. 
State,  10  Tex.  App.  315;  Mock  v.  State,  11  Tex. 
App.  s6- 

Vermont.  —  Rowdl  v.  Horton,  58  Vt.  i ;  Bart- 
lett  V.  Wilson,  59  Vt.  33 ;  Meserve  v.  Folsom, 
62  Vt.  504. 

Virginia.  —  Com,  v.  Brown,  91  Va.  762,  citing 
25  Am.  and  Eng,  Encyc,  of  Law  (1st  ed,)  206; 
Washington  v.  Com.,  2  Va.  Cas.  258. 

Wisconsin.  —  State  v.  Wolfrum,  88  Wis.  481. 

See  generally  cases  cited  infra,  this  subsec- 
tion ;  and  for  the  assessment  of  taxable  prop- 
erty omitted  by  the  taxpayer  in  making  return, 
see  also  infra,  this  section,  7.  Assessment  of 
Escaped  Property  —  Reassessment. 

Konuna  —  List  trvta.  Employers  of  EmpIoycM 
BaqaJred  for  Poll  Tax. —  State  v.  Owsley,  17 
Mont.  94. 

ForfMtare  of  Lan*'  fnr  Continaed  Failure  to  Bo- 
tarn  —  State  V.  Tayenner,  49  W.  Va.  696 ; 
Cecil  V.  Clark,  44  W.  Va.  702 ;  State  f .  Low,  46 
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Although  a  return  omits  taxable  property  or  contains  erroneous  statements 
of  fact,  it  is  generally  held  not  to  be  false  or  fraudulent,  within  the  meaning 
of  the  statute,  if  no  bad  faith  or  negligence  is  chargeable  to  the  taxpayer; 
and  the  failure  to  make  any  return  is,  under  some  circumstances,  excusable.^ 

Void  Auwumentf.  —  Statutes  denying  to  taxpayers  who  fail  to  make  return 
of  their  property  the  right  to  have  their  assessments  reviewed  have  no 
application  where  the  assessments  are  void.' 

(2)  Effect  of  Statutes  —  (■.)  Upon  EzsnlM  of  Power  to  Asmh.  —  Compliance  with 
statutory  provisions  requiring  persons  to  return  their  property  for  taxation, 
and  assessing  officers  to  make  demand  upon  them  to  do  so,  are  not  conditions 
precedent  to  the  making  of  the  assessment ;  nor  is  the  return  when  made 
conclusive  upon  the  assessing  officers,  but  only  evidence  for  their  information. 
It  is  their  duty  in  every  case  to  discover  and  list  all  the  property  for  which 
the  taxpayer  is  liable  to  taxation,  and  to  exercise  their  own  judgment  in 
fixing  its  value,  using  every  means  of  information  available  to  them  for  the 
purpose.*    The  assessor  has  the  power  to  add  omitted  property  to  the  list 


W.  Va.  451,  See  also  infra,  this  title,  XVI. 
Forfeiturg  for  Noncompliance  with  Tax  Laws. 

I.  BaqoiittM  of  SUtatoir  Ofltaio  —  United 
States.  —  Hazurd  v.  O'Bannon,  36  Fed.  Rep. 
854- 

Alabama.  —  Smith  v.  State,  43  Ala.  344. 

Indiana.  —  Powell  v.  Madison,  21  Ind.  335. 

Iowa. —  Marion  County  v.  Galvin,  73  Iowa  tS. 

Massachusetts.  —  Troy  Cotton,  etc.,  Manu- 
factory V.  Fall  River,  167  Mass.  517;  Wright  v. 
Lowell,  166  Mass.  398;  Lowell  v.  Middlesex 
County,  3  Allen  (Mass.)  546. 

Michigan.  —  Gratwick,  etc..  Lumber  Co.  v. 
Oscoda,  97  Mich.  221. 

Nebraska.  —  Lynam  v.  Anderson,  9  Neb.  367. 

Nevada.  —  State  v.  Western  Union  Tel.  Co., 
4  Nev.  338. 

New  Hampshire.  —  Parsons  v.  Durham,  70 
N.  H.  44;  Amoskeag  Mfg.  Co.  v.  Manchester, 
70  N.  H.  200;  Melvin  v.  Weare,  56  N.  H.  436; 
Perry's  Petition,  16  N.  H.  44;  Walker  v.  Coch- 
ran, 8  N.  H.  t66. 

New  Jersey.  —  Port  Colden  Bldg.,  etc..  Assoc. 
V.  Nunn,  44  N.  J.  L,  354. 

Wyoming.  —  Albany  Mut.  Bldg.  Assoc.  v. 
Laramie,  10  Wyo.  54. 

Contra,  German  Sav.  Bank  v.  Archbold,  15 
Blatchf.  (U.  S.)  398,  reversed  on  other  grounds 
104  U.  S.  708;  Buchanan  V.  Cook,  70  Vt.  168; 
Newell  V.  Whitingham,  58  VL  341,  Ross,  J., 
dissenting. 

8.  Void  Aitenmonti.  —  Assessors  v,  Pullman's 

Palace-Car  Co..  (C.  C.  A.)  60  Fed.  Rep.  37, 
affirming  55  Fed.  Rep.  206 :  Connecticut  Valley 
Lumber  Co.  v.  Monroe,  71  N.  H.  473;  Walker 
V.  Cochran,  8  N,  H.  166;  Timmerman  v.  St. 
John,  21  Can.  Sup.  Cl  6g!.  See  also  Newark 
Brass  Works  v.  Assessors,  63  N.  J.  L,  500. 

S.  Botam  Vot  a  GondltloB  PimMdant  to  Amsm- 
mont  —  When  Mtde  Vot  CoMluriTO—  United 
States.  —  Custer  County  v.  Anderson.  (C.  C. 
A.)  68  Fed.  Ren.  341. 

Alabama.  —  State  Auditor  v.  Jackson  County, 
65  Ala.  142:  Lott  V.  Hubbard,  44  Ala.  593. 

Arkansas.  —  Kinsworthy  v.  Mitchell,  21  Ark. 
145. 

California.  —  Kern  Valley  Water  Co.  v.  Kern 
County.  137  Cal.  511;  San  Francisco  v.  La 
Societe  Frnnr^ise.  etc.,  131  Cal.  diz;  Savings, 
etc.,  Soc.  V.  San  Francisco,  131  Cal.  356,  cited 
Security  Sav.  Bank  v.  San  Frauciaco,  13a  Cal. 


600 ;  People  t>.  National  Bank,  123  Cal.  63,  69 
Am.  St.  Rep.  32;  Bode  v.  Holtz,  65  Cal.  106. 

Colorado. —  People  v.  Arapahoe  Coun^,  ay 
Colo.  86. 

Connecticut.  —  Hartford  v.  Champicul,  58 
Conn.  268,  54  Coon.  436. 

Florida.  —  King  v.  Gwynn,  14  Fla.  32. 
Georgia.  —  Bohler  v.  Verdery,  92  Ga.  715; 
CoUier  v.  Morrow,  90  Ga.  148;  State  v.  South- 
western R.  Co.,  70  Ga.  II. 

Idaho.  —  Co-operative  Sav.,  etc..  Assoc.  v. 
Green,  5  Idaho  660. 

Illinois.  —  Tolman  v.  Salomon,  191  111.  202; 
Morris  v.  Jones,  150  111.  542;  Illinois,  etc,  R., 
etc.,  Co.  V.  Stookey,  122  111.  358;  Humphrgrs  v. 
Nelson,  115  111.  45;  Felsenthal  v.  Johnson,  104 
111.  21  ;  St.  Louis,  etc.,  R.  Co.  *».  Surrell,  88  111. 
535  ;  Pacific  Hotel  Co.  v.  Lieb,  83  III.  602; 
Ottawa  Glass  Co.  v.  McCaleb,  81  III.  55^;  Re- 
public L.  Ins.  Co.  V.  Pollak,  75  III.  292;  Chicago, 
etc.,  R.  Co.  V.  Bureau  County,  25  111.  475. 

Indima.  —  Chicago,  etc.,  R.  Co.  v.  John,  150 
Ind.  113. 

Kentucky.  —  Com.  v.  Holliday,  98  Ky.  616; 
Spalding  v.  Com.,  88  Ky.  135 ;  Baldwin  v.  Shine, 
84  Ky.  502;  Cbm.  v.  Eng^,  (Ky.  1899)  52  S.  W. 
Rep.  811. 

Louisiana.  —  State  v.  Louisiana  Mut  Ini.  Co.. 
19  La.  Ann.  474. 

Massachusetts.  —  Batchelder  v.  Cambridge, 
176  Mass.  364;  White  v.  New  Bedford.  160 
Mass.  217  ;  Vaughan  v.  Street  Com'rs,  154  Man. 
143;  Noyes  v.  Hale,  137  Mass.  266;  Newbury- 
port  V.  Essex  County,  12  Met.  (Mass.)  211; 
Porter  V.  Norfolk  County,  s  Gray  (Mass.)  365; 
Winnisimmet  Co.  v.  Assessors,  6  Cush.  (Mass.) 
477 :  Lincoln  v.  Worcester,  8  Cush.  (Mass.)  55. 

Michigan.  —  Bowman  v.  Montcalm  Circuit 
Judge,  I2Q  Mich.  608,  8  Detroit  Leg.  N.  1044; 
Gratwick.  etc..  Lumber  Co.  v.  Oscoda,  97  Micli. 
22T.    See  also  Turner  v.  Dickerman,  95  Mich.  i. 

Minnesota,  — •  Thompson  v,  Tinkcom,  15 
Minn.  295,  cited  State  v.  St,  Paul  Trust  Co.,  76 
Minn.  423. 

Missouri.  —  State  v.  Stamm,  165  Mo.  73; 
State  V.  Reed,  159  Mo.  77;  State  v.  Hojt,  123 
Mo.  348- 

Montana.  —  McMillan  v.  Carter.  6  Mont  ats. 
Nebraska.  —  Lynam  v.  Anderson,  9  Neb.  3S7; 
Roe  V.  St.  John,  7  Nefa.  139;  Jones  v.  Seward 
Coun^,  5  Neb.  $61. 
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rendered  by  the  owner  at  any  time  before  the  assessment  is  completed,  by 
reason  alone  of  the  authority  explicitly  granted  by  law.^ 

(b)  Betnn  u  u  Bstoppd.  —  A  taxpayer  who  lists  his  property  for  taxation  is 
generally  bound  by  the  statements  he  makes  as  to  its  extent  and  value,  and 
estopped  from  disputing  an  assessment  made  in  conformity  therewith,  in  the 
absence  of  fraud,  accident,  mistake,  or  other  reasonable  excuse,'  or  want  of 
jurisdiction  on  the  pari  of  the  assessing  officers  rendering  the  assessment  void.' 


Nevada.  —  State  v.  Western  Union  Tel.  Co., 
4  Nev.  338;  Sute  v.  Knittschnitt,  4  Nev.  178. 

ATrnf  York.  —  People  v.  Tax,  etc.,  Com'rs,  99 
N.  Y.  2S4.  aarming  31  Hun.(N.  Y.)  568;  Peo- 
ple V.  Tax,  etc.,  Com'ra,  76  N.  Y.  64 ;  People  v. 
Tax,  etc.,  Com'rs,  (Siqnn.  Ct.  Gen.  T.)  46  How. 
Pr.  (N.  Y.)  315. 

Oklahoma.  —  Russell  v.  Green,  10  Okla.  340; 
Pentecost  v.  Stiles,  5  Okla.  500. 

Oregon.  —  Or^n,  etc.,  R.  Co.  v.  Lane 
County,  23  Oregon  386;  Ore^n,  etc.,  Mortg. 
Sav.  Bank  v.  Jordan,  16  Oregon  113. 

Pennsylvania.  —  Williamson's  Estate,  153  Pa. 
St.  508,  33  W.  N.  C  (Pa.)  93,  affirming  1  Pa. 
DisL  159;  Com-o.  Lehigh  Valley  R.  Co.,  104  Pa. 
St.  89 :  Delaware,  etc.  Canal  Co.  v.  Com.,  43 
Pa.  St.  2a7- 

South  Carolina.  —  State  v.  Covington,  35  S. 
Car.  345 ;  Ex  p.  Lynch,  16  S.  Car,  32. 

South  Dakota.  —  Sute  v.  State  Board  of  As- 
aesament,  3  S.  Dak.  338. 

Texas.  —  San  Antonio  St.  R.  Co.  v.  San  An- 
tonio, aa  Tex.  Civ.  App.  341 ;  Moody  v.  Gal- 
veston, 21  Tex.  Civ.  App.  16 ;  Hoefling  v.  San 
Antonio,  15  Tex.  Civ.  App.  257;  Cook  v.  Gal- 
veston, etc,  R.  Co.,  5  Tex.  Civ.  App.  644. 

Vermont.  —  Taylor  v.  Moore,  63  Vt.  60 ; 
Weatherhead  v.  Guilford,  6»  Vt  327;  Bartlett 
V.  Wilson,  60  Vt.  644;  Bullock  v.  Guilford,  59 
Vl  516:  Howes  V.  Btstett,  56  Vt.  141. 

Wisconsin.  —  State  v.  Gaylord,  73  Wis.  306 ; 
Lawrence  v.  Janetville,  46  Wis.  364. 

Wyoming.  —  Johnson  County  v.  Searight  Cat- 
tle Co.,  3  Wyo.  777. 

Contra  under  some  statutes  of  the  require- 
ment that  assessing  officers  make  demand  for  a 
list,  which  is  held  to  be  jurisdictional.  State  v. 
Commings,  151  Mo.  49 ;  Cape  Girardeau  v, 
Btiehrmann,  148  Mo.  198;  State  v.  Seahom,  139 
Mo.  58a;  Northern  Pac.  R.  Co.  v.  Garland,  $ 
Mont.  14IS,  followed  Powder  River  Cattle  Co.  v. 
Ctister  Conn^.  45  Fed.  Rep.  323. 

The  presumption  will  be  indulged  that  the  as- 
sessors discharged  this  duty  in  the  absence  of 
evidence  to  the  contrary.  State  v.  Seahom,  139 
Mo.  582. 

Pr«vision  for  Szaaittation  of  Taxpayer  and  Other 
WltaMIN  Ureetorjr.  —  People  v.  National  Bank, 
ta3  Cd.  63.  69  Am.  St.  Rep.  32,  distinguishing 
Weyse  v.  Crawford,  85  Cal.  196,  and  approving 
Thompson  v.  Tinkcom.  15  Minn.  295. 

Betnni  of  Baddsnoe  for  Parpww  of  TftutfOB 
IVot  ConelnilTe.  —  Goldsbaiy  v.  Warwick,  112 
Mass.  364. 

Statata  LlmitlDg  Time  WltUs  WUeh  Aismiot 
Vary  Batora.  —  Bobler  v.  Verdery,  92  Ga. 
71S  (subsequent  changes  in  valuation  void). 

TenBMT  AsMMimait  as  a  Basis,  where  taxpayer 
fails  to  make  return.  Vauffhsn  v.  Street 
Com'rs,  154  Mass.  143;  Batchelder  v.  Cam- 
bridge, 176  Mass.  384;  Ex  p.  Lynch,  16  S.  Car. 
3s;  Bartlett  v.  Wilson,  60  Vt.  644. 


Lowsrlay  Valuation  Kade  by  Betnm  —  Lowersd 
Talnation  .V>Ud.  —  Bowman  v.  Montcalm  Cir- 
cuit Judge,  129  Mich.  608,  8  Detroit  Leg.  N. 
1044.   See  also  Collier  v.  Morrow,  90  Ga.  149. 

Bvrdni  of  Proof  —  Evldeoce.  —  The  fact  of  re- 
turn need  not  appear  on  the  record,  and  where 
the  statute  withdraws  the  right  to  have  the  as- 
sessment reviewed  where  no  return  is  made,  the 
burden  is  upon  the  taxpayer  claiming  the  right 
to  show  that  he  is  not  in  default.  State  v. 
Sadler,  21  Nev.  13. 

1.  Adding  Froporty  Omittad. —  Sao  Antonio 
St.  R.  Co.  v.  San  Antonio,  33  Tex.  Civ.  App.  341. 

8.  BrOtnrn  as  an  Eitoppal  —  Omml  Bole  — 
California.  —  Lake  County  V.  Sulphur  Bank 
Quicksilver  Min.  Co.,  68  Cal.  14;  People  v. 
Stockton,  etc.,  R.  Co.,  49  Cal.  414, 

Colorado.  —  Price  v.  Kramer,  4  Colo.  546. 

Connecticut.  —  Greenwoods  Co.  v.  New  Hart- 
ford, 65  Conn.  461 :  Randell  v.  Bridgeport,  63 
Conn.  331 ;  Albany  Brewing  Co.  v.  Meriden,  48 
Conn.  344 ;  Ivea  v.  North  Canaan,  33  Conn.  402. 

Florida.  —  Tampa  v.  Mugge,  40  Fla.  326;  Kis- 
simmee  City  v.  Drought,  a6  Fla.  i,  33  Am.  St. 
Rep.  546. 

Illinois.  —  Tolmao  v.  Raymond,  202  III.  197; 
Dennison  v.  Williamson  County,  153  III.  516; 
People  V.  Atkinson,  103  111.  45. 

Indiana.  —  Telle  v.  Green,  28  Ind.  184;  Con- 
well  V.  Connersville,  8  Ind.  358. 

Iowa.  —  Leonard  v.  Madison  County,  64  Iowa 
418. 

Louisiana.  —  Factors,  etc.,  Ins.  Co.  v.  Levi,  ' 

43  La.  Ann.  432. 

Massachusetts.  —  Pingree  v.  Berkshire 
County,  102  Mass.  76. 

Michigan. —  Sage  v.  Burlingame,  74  Mich.  120. 

Mtnnesota.  —  Faribault  Water  Works  Co.  c 
Rice  Coun^,  44  Minn.  12, 

Missouri.  —  Lexington  v.  Lafayette  County 
Bank,  165  Mo.  671  ;  Mathews  v.  Kansas,  80  Mo. 
331. 

New  York.  —  Cerbat  Min.  Co.  v.  State,  29 
Hun  (N.  Y.)  81. 

Tennessee.  —  Shelby  County  v.  Mississippi, 
etc.,  R.  Co.,  16  Lea  (Tenn.)  401. 

Texas.  —  ScoUard  v.  Dallas,  16  Tex.  Civ. 
App.  630. 

Vermont.  —  Bemis  v.  Phelps,  41  Vt.  i. 
See  also  infra,  IX.  6.  /.  (3)  ig)  Waiver  and 
Estoppel. 

But  Zitoiqiol  Arisaa,  it  has  been  held,  only  where 
representations  have  been  made  to  the  assessor! 
to  be  acted  on  and  have  misled  them.  Troy 
Cotton,  etc..  Manufactory  v.  Fall  River,  167 
Mass.  517.  See  ^ilso  Bunnell  Mfg.  Co.  v.  Paw- 
tucket,  7  Gray  (Mass.)  277. 

8.  Taxpaysr  Not  Estopped  by  Botimi  Whoro 
ftimaiinmr  Tdd  —  United  States.  —  Wilmlng^ 
ton  V.  Ricaud,  (C.  C.  A.)  90  Fed.  Rep.  314. 

Connecticut.  —  Phelps  v.  Thurston,  47  Conn. 
477. 
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d.  Examination  of  Witnesses,  Pro1>uction  op  Books  and  Papers. 
—  In  some  jurisdictions  assessing  officers  in  Axing  the  extent  and  value  of  a 
taxpayer's  property  are  expressly  authorized  by  statute  to  swear  and  examine 
witnesses  and  compel  the  production  of  books  and  papers.' 

e.  Naming  the  Taxpayer  —  (i)  General  Rules.  —  The  revenue  laws 
usually  direct  the  assessment  to  be  made  against  the  person  liable  for  the 
taxes,  and  in  his  name.  This  requirement  is  held  to  be  for  the  benefit  and 
protection  of  the  taxpayer,  and  mandatory  in  the  absence  of  legislation  to 
the  contrary;  noncompliance  therewith  by  the  assessing  officers  rendering  the 
assessment  void.*  In  many  jurisdictions,  however,  it  is  expressly  declared 
that  no  omissions  or  other  irregularities  in  the  name  shall  affect  the  validity 
of  the  assessment;  or  other  provisions  exist  which,  to  a  greater  or  less  extent, 
render  requirements  as  to  name  directory  merely,  and  convert  the  assessment 
from  a  proceeding  in  personam  into  one  in  rem  against  the  property.* 


Georgia.  —  Wbite  v.  State,  51  Ga.  252. 

Iowa. —  Salter  v.  Burlington,  42  Iowa  531. 

Kentucky,  —  Com.  v.  Hamittos,  7a  S.  W.  Rep. 
744,  24  Ky.  L.  Rep.  1944- 

Massaektuetts.  —  Charlestowa  v.  Middlesex 
County,  109  Mass.  370. 

Missouri.  —  State  V.  Burrou^,  174  Mo.  700. 

Nebraska.  —  ChicaBO,  etc.,  R.  Co.  v.  Cass 
County,  51  Neb.  369. 

Ohio.  —  Sommers  v.  Boyd,  48  Ohio  St.  648. 

Utah. —  Centennial  Eureka  Min.  Co,  f.  Juab 
County,  23  Utah  395. 

Wisconsin. —  State  v.  Bellew,  86  Wis.  189. 

Compart  Republic  L.  Ins.  Co.  v.  Pollak,  75 
III.  29a;  Telle  V.  Green,  28  Ind.  184;  American 
Union  Express  Co.  v.  St.  Joseph,  66  Mo.  675,  27 
Am.  Rep.  382. 

1.  Xzsjnlnatien  of  Witneues,  Prodnetion  of 
Books  and  Papers.  —  See  for  illustration  :  People 
p.  National  Bank,  123  Cal.  63,  69  Am.  St.  Rep. 
33;  Cooperative  BIdg.,  etc..  Assoc.  v.  State,  156 
Ind.  463;  State  v.  Workingmen's  Bldg.,  etc., 
Assoc.,  152  Ind.  276;  State  v.  Real  Estate  BIdg., 
etc.,  ^soc..  151  Ind.  502;  Satterwhite  v.  State, 
143  Ind.  I ;  State  v.  Reynolds,  108  Ind.  353 ; 
Bums  V.  State,  $  Ind.  App.  385 ;  Thompson  v. 
Tinkcom,  15  Minn.  295.  Sm  also  supra,  this 
subdivision,  c.  Returns  by  Taxpaytrs;  infra,  11. 
Appeal  and  Review. 

Ths  Power  tD  Xake  and  Borlse  Assesnunti 
is  judicial,  and  carries  with  it  the  power  to  ad- 
minister oatba  and  examine  witnesses  in  de- 
termining the  ownership  and  valuation  of  prop- 
erty. Satterwhite  v.  State,  143  Ind.  t ;  Boms 
V.  State,  5  Ind.  App.  385 ;  Williamson's  Estate, 
I  Pa.  Dist.  159,  II  Pa.  Co.  Ct.  23s,  modified  on 
other  grounds  153  Pa.  St.  508. 

Statutes  libsraU?  Conitraed.  —  Cooperative 
Bldg.,  etc..  Assoc.  v.  State,  156  Ind.  463- 

%.  Bsqulrements  as  to  Kams  Kaodaterj.  —  See 
generally  cases  infra,  this  section. 

Waiver  —  Bitoppd  —  United  Statu.  ■—  The 
North  Cape,  6  Biss.  (U.  S.)  505. 

Florida.  —  Hughey  v.  Winborae,  (Fla.  190s) 
33  So.  Rep.  349. 

Louisiana.  —  Hood  v.  New  Orleans,  49  La. 
Ann.  1461 ;  Factors,  etc.,  Ins.  Co.  v.  Levi,  42 
La.  Ann.  433;  Carter  v.  New  Orieans,  33  La. 
Ann.  816. 

New  Hampshire.  —  Randall  v.  Watson,  70  N. 
H.  236 ;  Nelson  v.  Fierce,  6  N.  H.  194. 

New  York.  —  Parsons  v.  Parker,  80  Hun  (N. 
y.)  a8i :  Matter  of  Reid.  (Connty  Ct.)  31  Misc. 


(N.  Y.)  156,  reversed  on  other  groonds  52  N. 
Y.  App,  Div,  243. 
Oregon.  —  Kirkwood  v.  Ford,  34  Oregon  552. 
Xstoppol.  — .  An  assessment  to  the  wrong  per- 
son is  no  est(^pel  to  the  state  owning  the  prop- 
erty or  to  ita  sticeessora  In  title  to  show  the 
assessment  void.  Slattery  v.  Heilperin,  (La. 
1903)  34  So.  Rep.  139;  Totten  v.  Nighbert,  41 
W.  Va.  800  Icited  Cecil  V.  Oark,  44  W.  Va. 
702]  ;  Rich  V.  Braxton,  158  U.  S.  375,  a0irming 
47  Fed.  Rep.  178. 

Deiignatiiif  Ksme  h?  Ditto  Marks  Held  Per- 
aJfSlUs.  -  Hoyt  V.  Qark.  64  Minn.  139,  cited 
Doberty  v.  Real  Eatate  Title  Ins.,  etc,  Co.,  85 
Minn.  518. 

8.  Bsqnlmaeata  as  to  Kama  Directory  Merely 

—  United  States.  —  Witherspoon  v.  Duncan,  4 
Wall.  (U.  S.)  210 ;  The  North  Cape,  6  Biss.  (U. 
S.)  505- 

Arkansas.  —  Garibaldi  v.  Jenkins,  a  7  Ark. 
4S3;  Kinsworthy  v.  Mitchell,  21  Ark.  145;  Mer- 
ridt  V.  Hutt,  15  Ark.  331. 

California.  —  KlumidEe  v.  Baker,  131  Cal.  80, 
cited  Davis  v.  Pacific  Imp.  Co.,  137  Cal.  245 ; 
Landregan  v.  Peppin,  86  Cal.  122;  People  v. 
Home  Ins.  Co.,  29  Cal.  534. 
Florida.  —  Stackpole  v.  Hancock,  40  Fla.  362. 
Illinois.  —  Union  Trust  Co.  v.  Weber,  96  111. 
346 ;  Kennedy  v.  St.  Louis,  etc.,  R.  Co.,  62  HI. 
SOS- 
Indiana. —  Helms  V.  Wagner,  tos  Ind.  385; 
Schrodt  V.  Deputy,  88  Ind.  90 ;  Stils  v.  Indian- 
apolis, 8t  Ind.  582;  Small  v.  Lawrencebnia^i, 
128  Ind.  231. 

Kentucky. —  WooWey  v.  Louisville,  71  S.  W. 
Rep.  893,  24  Ky.  L.  Rep.  1357. 

Maryland.  —  Moffat  v.  Calvert  County,  (Md. 
1903)  S4  Atl.  Rep.  960;  O'Neal  v.  Virginia, 
etc..  Bridge  Co.,  18  Md.  i,  79  Am.  Dec.  669. 

Massachusetts.  —  Westbampton  v.  Searle,  127 
Masa.  502 ;  Tyler  v.  Hardwick,  6  Met  (Mass.) 
470. 

Michigan.  —  Menominee  v.  S.  K.  Martin 
Lumber  Co.,  119  Mich.  201  ;  H.  M.  Loud,  etc.. 
Lumber  Co.  v.  Hagar,  118  Mich.  452;  Hooker 
V.  Bond,  118  Micb.  255 ;  Iron  Star  Co.  v. 
Wehse.  117  Mich.  487:  Hinds  v.  Belvidere  Tp.. 
107  Mich.  664 :  Auditor  Gen.  v.  Keweenaw 
Assoc.,  107  Mich.  405 ;  Fletcher  v.  Post,  104 
Mich.  424;  Bradley  v.  Bouchard.  85  Micb.  li) 
Hill  t>.  Graham,  72  Micb.  659 :  Michigan  Daiir 
Co.  V.  McKinlay,  70  Mich.  574;  Petrie  Lumber 
Co.  V.  Collins,  66  Micb.  64. 
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(2)  Owner  or  Occupant —  Unknoion  Owner  —  (*)  la  GwanL  —  The  statutes 
usually  contain  a  general  provision  requiring  assessments  to  be  made  in  the 

name  of  the  owner  of  the  property,  if  known,  or,  in  the  case  of  real  estate^  in 
the  name  of  the  occupant  or  person  in  possession;  if  these  directions  cannot 
be  complied  with,  the  property  to  be  assessed  as  belonging  to  an  unknown 
owner.  Except  as  modified  by.  other  statutory  provision:*,  strict  compliance 
with  such  directions  is  necessary  to  a  valid  assessment.  ^ 


Minnesota.  —  Minneapolis  R.  Terminal  Co.  v. 
Minnesota  Debenture  Co.,  81  Minn.  66. 

Mississippi.  —  Powell  v.  McKee,  81  Miss. 
229;  Dunn  V.  Winston,  31  Miss.  13s. 

Missouri.  —  State  v.  Hurt,  113  Mo,  90. 

Montana.  —  Btrney  v.  Warren,  (Mont.  1903) 
ja  Pac.  Rep.  293;  Cobban  v.  Hinds,  23  Mont 
338.  - 

Nebraska. —  Carman  v.  Harris,  61  Neb.  635; 
Roads  V.  Estabrook,  35  Neb.  29; ;  Lynam  v. 
Anderson,  g  Neb.  367,  See  also  Chamberlain 
Banking  House  v.  Woolsey,  60  Neb.  516. 

New  Jersey.  —  State  v.  Matthews,  40  N.  J. 
L.  Z69;  State  V.  Vandcrbilt,  33  N.  J,  L.  38. 

New  York.  —  Haight  v.  New  York,  99  N.  Y. 
2$o;  Sanders  v.  Carley,  83  N.  Y.  App.  Div.  193; 
Cottle  V.  Gary,  73  N.  Y.  App.  Div.  54,  aMrmed 
without  opinion  173  N.  Y.  624 ;  People  c. 
Barker,  67  Hun  (N.  Y.)  649,  ai  N.  Y.  Supp. 
704 ;  Collins  v.  Long  Island  City,  56  Hun  (,N. 
Y.)  647,  10  N.  Y.  Supp.  946:  Powell  v.  Jen- 
kins, (Supm.  Ct.  Spec.  T.)  14  Misc.  (N.  Y.)  83. 

North  Carolina. —  Peebles  v.  Taylor,  118  N. 
Car.  165,  121  N.  Car.  38. 

North  Dakota.  — Sykes  v.  Beck,  (N.  Dak. 
1903)  96  N.  W.  Rep.  844;  Hertzler  v.  Cass 
County,  (N.  Dak.  1903)  96  N.  W.  Rep.  394. 

Pennsylvania.  —  Strauch  v.  Shoemaker,  i  W. 
&  S.  (Pa.)  166 ;  Glass  v.  Gilbert,  58  Pa.  St.,266. 

Tennessee.  —  Anderson  v.  Post,  (Tenn.  Ch, 
1896}  38  S.  W.  Rep.  283. 

Washington.  —  Woodward  v.  Taylor,  (Wash. 
1903)  73  Pac.  Rep.  785,  overruling  contrary 
construction  of  Washington  statutes  in  North- 
em  Pac.  R.  Co.  V.  Galvin,  85  Fed.  Rep.  811; 
Coolidge  V.  Pierce  County,  28  Wash.  95. 

West  Virginia.  —  Boggess  v.  Scott,  48  W.  Va. 
316  Icited  Bailey  v.  McClaugherty,  48  W.  Va. 
546]  ;  Kendall  v.  Scott,  48  W.  Va.  351. 

Canada.  —  McCarrall  v.  Watkins,  19  U.  C.  Q. 
B.  24S ;  London  v.  Watt,  22  Can.  Sup.  Ct.  300, 
aMrming  19  Ont.  App.  675,  and  citing  Ntckle  v, 
Douglas.  37  U.  C.  Q.  B.  51. 

Vndn  ft  ComtltatlMial  ProklMtton  against  the 
enactment  of  local  or  special  laws  "  authorizing 
the  creation,  extension,  or  ii.ipairing  of  liens," 
or  "  prescribing  the  effect  of  judicial  sales  of 
real  estate,"  a  statute  declaring  that  claims  for 
overdue  taxes  in  cities  of  the  second  class  shall 
be  liens  on  real  estate,  whether  the  owner  is 
named  or  not,  and  a  judicial  sale  thereunder 
shall  vest  a  good  title  in  the  purchaser,  is  void. 
Safe  Deposit,  etc.,  Co.  v.  Fricke,  153  Pa.  St. 
331,  31  W.  N.  C.  (Pa.)  324,  followed  McKay  v. 
Trainor.  15a  Pa.  St.  343,  31  W.  N.  C.  (Pa.) 
320. 

Begisterinir  Tftlw  tar  Pnrposas  of  Aneumrat. 

—  Zink  V.  McManus,  I3i  N.  Y.  259,  reversing 
49  Hun  (N.  Y.)  583 ;  Safe  Deposit,  etc..  Co.  v. 
Fricke,  152  Pa.  St.  331,  31  W.  N.  C.  (Pa.)  3»4, 
followed  McKay  v.  Trainor,  152  Pa.  St.  34a, 
31  W.  N.  C.  (Pa.)  329;  Pittsburg  v,  Magee,  15 
37  C.  of 


Pa.  Super.  Ct.  264;  Philadelphia  v.  Unknown 
Owner,  20  Pa.  Super..  Ct.  203,  followed  Phila- 
delphia V.  Allen,  20  Fa.  Super.  Ct.  209 ;  Boggess 
V.  Scott,  48  W.  Va.  316;  Cunningham  v.  Brown, 
39  W.  Va.  588. 

AMennwnts  in  Ram*  of  Fonon  Praviouly  A>- 
MMed  or  Who  MakM  Batorn  of  Property.  — 
Flanagan  v.  Dunne,  (C.  C.  A.)  105  Fed.  Rep. 
828;  Hughey  v.  Winbome,  (Fla.  1902)  33  So. 
Rep.  249;  Stackpole  v.  Hancock,  40  Fla.  363; 
Baldwin  v.  Washington  County,  85  Md.  145, 
writ  of  error  dismissed  168  U.  S.  705;  Fred- 
erick County  V.  Clagett,  31  Md.  210;  McGillin 
V.  Chase  County,  39  Neb.  43a ;  Adams  V. 
Sleeper,  64  Vt.  544. 

1.  Ownen  or  OooapuUi  —  Unknown  Owner  — 
United  Slates.— Bird  v.  Benlisa,  143  U.  S. 
664 ;  Lewis  v.  Withers,  44  Fed.  Rep.  165 ;  Tracy 
V.  Reed,  38  Fed.  Rep.  69;  C^reenwalt  v.  Tucker, 
3  McCrary  (U.  S.)  166. 

.Alabama.  —  Crook  v.  Anniston  City  Land  Co., 
93  Ala.  4;  State  v.  Sloss,  87  Ala.  119;  Lassitter 
V.  Lee,  68  Ala.  287. 

California.  —  Klumpke  v.  Baker,  131  Cal.  80; 
Gwynn  v.  Dierssen,  loi  Cal.  563;  Emeric  v. 
Alvarado,  90  Cal,  444;  Jatunn  v.  O'Brien.  89 
Cal.  57;  Greenwood  v.  Adams,  80  Cal.  74; 
Pearson  v.  Creed,  78  Cal.  144;  Klumpke  v. 
Baker,  68  Cal.  559;  Lake  County  v.  Sulphur 
Bank  Quicksilver  Min.  Co.,  66  Cal.  17;  Daly  v. 
Ah  Goon,  64  Cal.  512;  Bosworth  v.  Webster,  64 
Cal.  i;  San  Francisco  v.  Phelan,  61  Cal.  617; 
Brady  v.  Dowden,  59  Cal.  51  ;  Hearst  v.  ^gles- 
tone,  55  Cal.  365 ;  Grotefend  v.  Ultz,  53  Cal. 
666;  Crawford  v.  Schmidt,  47  Cal.  617;  People 
V.  Whipple,  47  Cal.  591  ;  Blatner  v.  Davis,  32 
Cal.  328 ;  Brunn  v.  Murphy,  29  Cal.  326 ;  Bidle- 
man  v.  Brooks,  28  Cal.  72;  Moss  v.  Shear,  35 
Cal.  38,  85  Am.  Dec.  94,  cited  Smith  v.  Davis, 
30  Cal.  536;  Kelsey  v.  Abbott,  13  Cal.  609. 
Connecticut.  —  Smith  r.  Read,  51  Conn.  to. 
Florida.  —  McKeown  v.  Collins,  38  Fla.  276; 
Daniel  v.  Taylor,  33  Fla.  636;  Brown  v.  Cas- 
tdlaw,  33  Fla.  204;  L'Engle  v.  Florida  Cent, 
etc.,  R.  Co.,  21  Fla.  353. 

Illinois.  —  Belt  v.  Earaard,  37  III.  App.  275. 
Indiana.  —  Mullikin  v.  Reeves,  71  Ind.  281 ; 
Madison  r.  Whitney,  21  Ind.  261. 

Iowa.  —  Henkle  v.  Keota,  68  Iowa  334 ; 
Parker  v.  Cochran,  64  Towa  757. 

Kentucky.  —  O'Callaghan  V.  Owensboro,  64  S. 
W.  Rep.  619,  33  Ky.  L.  Rep.  1099;  Spalding  v. 
Thompson,  (Ky.  1895)  30  S.  W.  Rep.  20;  Payne 
V.  Arthur,  (Ky.  1895)  »9  S.  W.  Rep.  860; 
National  Bank  v.  Licking  Valley  Land,  etc.,  Co., 
(Ky.  1893)  22  S.  W.  Rep.  88i';  Wheeler  v. 
Bramel,  (Ky.  1888)  8  S.  W.  Rep.  199;  John- 
son V.  M'Intire,  1  Bibb  (Ky.)  295 ;  Bell  v.  Fry, 
5  Dana  (Ky.)  341- 

Louisiana.  —  Jopling  V.  Chachere,  107  La. 
S32 ;  Webre  v.  Lutcher,  45  La.  Ann.  574 ;  Robin- 
son V.  Willjapis,  4S  ^*  4^5;  Norrea  v. 
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If  tht  liuw  of  the  Ow«r  Wm  Kmwb  to  the  assessing  officers,  or  might  have 
been  ascertained  by  them  from  the  public  records  or  other  available  sources 
of  information,  an  assessment  to  an  unknown  owner  is  void.^ 

Slight  Xrron  in  the  name  of  the  taxpayer,  the  addition  of  other  names  to 
that  of  the  real  owner  or  of  words  descriptio  personaj  and  the  like,  if  not  in 


Hays,  44  La.  Ann.  907 ;  McWilliams  v.  Michel, 
43  La.  Ana.  984 ;  Maspereau  v.  New  Orleans,  38 
La.  Aon.  400 ;  Denegre  v.  G^ac,  35  La.  Ann. 
953 ;  Davenport  v.  Knox,  34  La.  Ann.  407 ; 
^ton  Rouge  Oil  Works,  34  La.  Ann.  355;  Le 
Blanc  V.  Blodgett,  34  La.  Ann.  107;  Hayes  v. 
Viator,  33  La.  Ann.  1162;  Stafford  v.  Twitchell, 

33  La.  Ann.  530;  Persoo  c  O'Neal,  3a  La.  Ann. 
338 ;  Workingmen's  Bank  v.  Lannes,  30  La. 
Ann.  871  ;  Thibodaux  v.  Keller,  29  La.  Ann. 
508;  Slattery  v.  Heilperin,  (La.  1902)  34  So. 
Rep.  139. 

Maine.  —  Morrill  v.  Lovett,  95  Me.  165  ;  Fox- 
croft  V.  Straw,  86  Me.  76 ;  Herriman  v.  Stowers, 
43  Me.  497;  Barker  v.  Blake,  36  Me.  433; 
Augusta  Bank  v.  Augusta,  36  Me.  255 ;  Barker 
V.  Hesseltine,  27  Me.  354;  Brown  v.  Veaiie,  as 
Me.  3S9 ;  Moulton  v.  Blaisdell,  24  M,e-  ^3 ; 
Lunt  V.  Wormell,  19  Me.  100. 

Massachusetts. —  Raymond  v.  Worcester,  17a 
Mass.  30S;  Desmond  v.  Babbitt,  117  Maw.  333; 
Welles  V.  Battdle,  11  Mass.  477;  Pease  v. 
Whitney,  s  Mass.  380;  Sargoit  v.  Beu,  7 
Gray  (Mass.)  125. 

Michigan.  —  Mann  r.  Carson,  lao  Mich.  631; 
Pieotter  v.  Whaley,  80  Mich.  357 ;  Blackwood  v. 
Van  Vleit,  30  Mich.  118. 

Mississippi.  —  Redmond  v.  Banks,  60  Miss. 
293;  Dunn  V.  Winston,  31  Miss.  135;  Green  p. 
Craft,  a8  Miss.  70;  Basldns  v.  Doe,  24  Miss. 
431. 

Missouri.  —  St  Louis  v.  Wenoeker,  145  Mo. 
330>  68  Am.  St.  Rep.  561 ;  Springfield  v.  Spring- 
field First  NaL  Bank,  87  Mo.  441 ;  Jefferson  v. 
Mock,  74  Mo.  61 ;  Hume  v.  Wainscott,  46  Mo. 
145;  Abbott  V.  Lindenbower,  42  Mo.  163;  State 
V.  Gibson,  12  Mo,  App.  i. 

Montana.  —  Bimey  v.  Warren,  (Mont.  1903) 
72  Pac.  Rep.  293. 

Nebraska.  —  Lynam  v.  Anderson,  9  Neb.  367. 

Nevada.  —  State  v.  Ernst,  26  Nev.  113,  citing 
as  Am.  akd  Eho.  Encyc.  of  Law  (ist  ed.)  313, 
214. 

New  Hampshire.  —  Langley  v.  Batchelder,  69 
N.  H.  s66;  Lime  Rock  Nat  Bank  v.  Henry, 
69  N.  H.  298;  Benton  v.  Merrill,  68  N.  H.  369; 
Burpee  v.  Russell.  64  N.  H.  62;  Fowler  p. 
Springfield,  64  N.  H.  108 ;  Perham  v.  Haverhill 
Fibre  Co.,  64  N.  H.  3;  French  v.  Spalding,  61 
N.  H.  395 ;  Thompson  v.  Ela,  60  N.  H.  563 ; 
Perley  v.  Stanley,  59  N.  H.  $87;  Bowles  v. 
Cough,  55  N.  H.  389;  Cocheco  Mfg.  Co. 
V.  Strafford,  51  N.  H.  471  ;  Nashua  Sav.  Bankv, 
Nashua,  46  N,  H.  389;  Dewey  v.  Stratford,  43 
N.  H.  286:  Brewster  v.  Hough,  10  N.  H.  138; 
Cornish  Bridge  v.  Richardson,  8  N.  H.  307; 
Nelson  v.  Pierce,  6  N.  H.  196, 

Neiv  Jersey.  —  Earles  v.  Ramsay,  61  N.  J.  L. 
194;  Reese  v.  Sherrer,  49  N.  J.  L.  610;  State 
V.  Union  Tp.,  36  N.  J.  L.  309 ;  State  v.  Hardin, 

34  N.  J.  L.  79 ;  State  V.  VanderbiU,  33  N.  J.  L. 
38. 

New  York.  — VubQif  v,  Y^ebsfer,  ^  Hun  (N, 
Tr?  371- 


North  Carolina.  —  Willasd  v.  Blount  » i  Ired. 
L.  (33  N.  Car.)  624;  Morrison  v.  Mclauchlin, 
88  N.  Car.  351- 

North  Dakota,  —  Sweigle  v.  Gates,  ,9  N. 
Dak.  538 ;  Roberts  v.  Fargo  First  Nat  Buik,  8 
N.  Dak.  504. 

Oregon.  —  Lewis  v.  Blackburn,  42  Oregon 
114,  citing  25  Am.  and  Eng.  Encyc.  of  Law 
(ist  ed.)  313;  Title  Trust  Co.  v.  Aylsworth, 
40  Oregon  ao;  Dow  ell  v.  Portland,  13  Oregon 
248. 

Tennessee.  —  Anderson  v.  Post,  (Tenn.  Ch. 
1896)  38  S.  W.  Rep.  383. 

Texas.  —  Irrin  v.  Edwards,  93  Tex.  258, 
reversing  (Tex.  Civ.  App.  1898)  45  S.  W.  Rep. 
1026 ;  Pitts  V.  Booth,  15  Tex.  453 ;  Yenda  v. 
Wheeler,  9  Tex.  408;  Connell  v.  State,  (Tex. 
Civ.  App,  1900)  55  S.  W.  Rep.  980, 

Vermont.  —  Bemis  v.  Phelps,  41  Vt  i ;  Moss 
V.  Hinds,  29  Vt  188. 

IVashington.  —  Vestal  v.  Morris,  11  Wash. 
451';  Baer  v.  Choir,  7  Wash.  631. 

iVtst  Virginia.  —  Boggess  v.  Scott  48  W.  Va. 
316. 

Wisconsin,  —  Towne  v.  Salentine,  93  Wis. 
404;  Milwaukee  Iron  Co.  v,  Hubbard,  39  Wis. 
51- 

Wyoming.  —  Hecht  v.  Boughton,  2  Wyo.  386. 
What  Constitatfls  Ooeapanoy  or  Possession  — 
Husbuid  as  Oooapant  of  Wif«*s  Lands.  —  Smith  v. 
Read,  51  Conn.  11 ;  Paul  v.  Fries,  18  Fla.  573; 
Kerslake  v.  Cummings,  180  Mass.  65;  Sondi- 
worth  V.  Edmands,  153  Mass.  303;  Flax  Pond 
Water  Co.  v.  Lynn,  147  Mass.  31;  Tweed  v. 
Metcalf,  4  Mich.  579;  Loomis  v.  Semper, 
(Supm.  Ct  Spec.  T.)  38  Misc.  (N.  Y.)  567. 
distinguishing  Powell  v.  Jenkins,  {Supm,  Ct. 
Spec.  T.)  14  Misc.  (N.  Y.)  83  :  Van  Nostrand  v. 
Hubbard,  35  N.  Y.  App.  Div.  201 ;  Massing 
V.  Ames,  37  Wis.  645,  distingnishing  Hamilton 
V.  Fond  du  Lac,  25  Wis.  496- 

?ropsrt7  Clftimsa  by  Difltemt  PWsobb  maj  be 
taxed  "  owner  unknown."  The  assessor  is  not 
required  to  determine  the  question  of  ownership 
as  between  different  parties  or  claimants,  nor 
to  incur  the  risk  of  making  the  assessment  in 
the  name  of  a  party  not  the  holder  of  the  legal 
title.    French  v.  Spalding,  61  N,  H.  395. 

1.  XsowledMhyAssssMisof  Naln•ofOwmar.— 
OHTer  V.  Robinson,  58  Ala.  46;  Klumpke  v. 
Baker,  68  Cal.  559;  Nichols  v.  McGlathery,  43 
Iowa  189;  Sutton  v.  Calhoun,  14  La.  Ann.  205; 
Rapp  V.  Lowry,  30  La.  Anoi  1373;  Barker  v. 
Hesseltine,  27  Me.  354 ;  Perham  v.  Haverhill 
Fibre  Co.,  64  N.  H.  2 ;  Thompson  v.  CSerrish, 
57  N.'  H.  85.  Contra  that  assessing  officers  are 
not  charged  with  notice  of  the  record  title. 
Lime  Rock  Nat.  Bank  v.  Henry,  69  N.  H.  398; 
Benton  v.  Merrill,  68  N.  H.  369;  Hutchinson 
V.  Kline,  199  Pa.  St.  564;  Massing  v.  Ames,  37 
Wis.  64S> 

That  the  Owner  Wss  Known  to  the  purchaser 
of  the  property  at  tax  sale  la  immaterial, 
sitter  V.  Lee.  68  Ala.  387. 

«7I       ■-     '  ■  yoi«n>???3^YH. 
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fact  misleading  or  prejudicial,  will  not  render  the  assessment  void.' 

(b)  Vun*  Adopted  and  Used  by  Tazpajcr.  —  If  the  name  given  in  an  assessment  is 
one  by  which  the  taxpayer,  whether  a  natural  person,  coj-poration,  or  copart- 
nership, is  commonly  known,  it  will  suffice,  although  not  his  true  name.' 

(o)  Onar  Tmm  Eavinc  Titto  «  ANmmaat  DaU.  —  In  making  the  assessment 
against  the  owner,  the  person  who  owns  the  property  on  the  assessment  date 
is  the  person  in  whose  name  it  must  be  made,  irrespective  of  any  prior  or 
subsequent  changes  in  ownership.' 

(d)  Baoord  Ownm.  —  Under  the  general  statutes  assessments  made  in  the 
name  of  a  person  shown  by  the  public  records  to  be  the  owner  have  been 
upheld,  although  he  had  in  fact  conveyed  his  title;  and  such  assessments 
are  expressly  authorized  in  some  states.  A  prima  facie  title  is  sufficient,  the 
assessor  not  being  required  to  determine  the  validity  of  apparent  titles.^ 


1.  OiffM  Szron  In  'Swm  — California.— 
Honser,  etc,  Mfg.  Co.  v.  HarKrove,  129  Cal.  90, 
reversing  (Cal.  1900)  57  Pac.  Rep.  94;  ;  Lake 
County  V.  Sulphur  Banx  Quicksilver  Min.  Co., 
68  Cal.  14;  People  v.  Sierra  Buttes  Quartz 
Min.  Co.,  39  Cal.  511. 

Illinois.  —  Booth  v.  Raymond,  191  II!.  351; 
Lyle  V.  Jacques,  loi  111.  644. 

Kentucky,  —  Com.  v.  Hamilton,  72  S.  W. 
Rep.  744,  34  Ky.  L.  Rep.  1944. 

iiaint.  —  Thomdike  v.  Camden,  8a  Me.  39; 
Famsworth  Co.  v.  Rand,  65  Me.  19. 

Massachusetts.  —  Westhampton  v.  Searle,  t»7 
Mass.  502;  Tyler  v.  Hardwick,  6  Met  (Mass.) 
470- 

Mickigan.  —  Gratwick,  etc..  Lumber  Co.  v. 
Oscoda,  97  Mich,  ui ;  Hill  v.  Graham,  73  Mich. 
659. 

Nevada.  —  State  v.  Diamond  Valley  Live 
Stock,  etc.,  Co.,  31  Nev.  86. 

New  Hampshire.  —  Carpenter  v.  Dalton,  58 
N.  H.  615;  Pierce  v.  Richardson,  37  N.  H.  306; 
Souhegan  Nail,  etc.,  Factory  v.  McConihe,  7 
N.  H.  309;  Van  Dyke  v.  Carleton,  61  N.  H. 
574. 

New  Jersey.  —  State  v.  Matthews,  40  N.  J. 
L.  369;  Pennington  v.  Mendes,  38  N.  J.  £q. 
336. 

Ntw  York.  —  People  v,  Garmon,  63  N.  Y. 
App.  Div,  530,  affirming  34  Misc.  (N.  Y.)  350; 
Van  Voorhis  v.  Bndd,  39  Barb.  (N.  Y.)  479; 
People  V.  Barker,  86  Hun  (N.  Y.)  283,  aMrm- 
ing  II  Misc.  (N.  Y.)  262 ;  Matter  of  Hartshorn, 
63  Hun  (N.  Y.)  624,  "7  N.  Y.  Supp.  567;  Mc- 
Lean V.  Horn,  (Supm.  Ct.  Gen.  T.)  17  N.  Y. 
Supp.  119;  People  V,  Tax  Com'rs,  (Supm.  Ct. 
Spec.  T.)  17  H.  Y.  Supp.  923 ;  People  v.  Barker, 
(Supm.  Ct.  Gen.  T.)  ai  N.  Y.  Supp.  704,  oMrmed 
withont  opinion  137  N.  Y.  631. 

Oregon.  —  Hibernian  Benev.  Soc.  v.  Kelly, 
38  Oregon  173,  52  Am.  St.  Rep.  769. 

Vermont.  —  Adams  v.  Sleeper,  64  Vt.  544. 

Virginia.  —  Stevenson  v.  Henkle,  1 00  Va, 
59". 

See  generally  the  title  Name,  vol.  ai,  p.  305. 
Idem  80XUUU. —  Detroit  v.  Macier,  117  Mich. 
76. 

In  TlaoiBflr  the  Hamea  at  Taxpayer!  on  the 

assessment  rolls,  while  it  is  better  to  give  the 
Christian  or  baptisma!  names,  it  suffices  to  use 
the  initials,  followed  by  the  family  or  surname. 
Russell  V.  Lang,  50  La.  Ann.  36. 

S.  Hame  Adopted  and  Vsed  by  Taxpayer.  — 
J.j'te  V.  /acquea,  fvq  lU.  C44;  Farnawortli  Co, 


V.  Rand.  65  Me.  19;  Gratwick,  etc..  Lumber 
Co.  V.  Oscoda,  97  Mich.  221 ;  Stanberry  v. 
Jordan,  145  Mo.  371;  State  v.  Neosho  Bank. 
120  Mo.  161  ;  Patchin  v.  Ritter,  37  Barb.  (N. 
Y.)  34 ;  Van  Voorhis  v.  Budd,  39  Barb.  (N.  Y.) 
479. 

8.  Owner  the  Penon  Having  Title  on  Aneai- 
ment  Date  —  United  States.  —  State  Trust  Co. 
V.  Chehalis  County,  {C,  C.  A.)  79  Fed.  Rep. 
382,  citing  as  Ah.  akd  Eko.  Encvc.  of  Law 
(ist  ed.)  121 ;  C.  N.  Nelson  Lumber  Co.  v. 
Loraine,  22  Fed.  Rep.  S4. 

California.  —  San  Gabriel  Valley  Land,  etc, 
Co.  V.  Witmer  Bro  .  Co.,  96  Cal.  633. 

Illinois.  —  Biggins  v.  People,  96  111.  381; 
Russell  V.  Mandell,  73  III.  136. 

Iowa.  —  Sully  v.  Poorbaugh,  45  Iowa  453; 
Tallman  v.  Butler  County,  12  Iowa  531. 

LonMUMa.  —  Templeton  v.  Levee  Com'rs,  16 
La.  Ann.  117. 

Matsaehnselts.  —  Richardson  v.  Boston,  148 
Mass.  508;  Waahbnm  v.  Walworth,  133  Maaa. 
499- 

Missouri.  —  Anderson  v.  Harwood,  47  Ho. 
App.  660;  McLaren  v.  Sheble,  45  Mo.  130. 

New  Jersey.  —  Broeck  v.  Jersey  City,  44  N. 
J.  L.  156;  Sute  V.  Union  Tp.,  36  N.  J.  L.  309; 
State  V.  Hardin,  34  N.  J.  L.  79 ;  Sute  v.  Wil- 
liamson, 33  N.  J.  L.  77 ;  State  v.  Tax  Com'rs, 
(N.  J.  1901)  48  All.  Rep.  538;  State  v.  Lawson, 
(N,  J.  1900)  45  Atl.  Rep,  911. 

Pennsylvama.  —  Shaw  v.  Quinn,  13  S.  &  R. 
(Pa.)  399;  Densmore  v.  Haggerty,  59  Pa.  St 
189. 

Vermont.  —  Bemis  v.  Phelps,  41  Vt.  i. 
Wisconsin.  —  Wisconsin    Cent.    R.   Co.  v. 
Lincoln  County,  57  Wi«.  137. 

See  also  supra,  this  section,  Rtguirementt  as 
to  Time  IVhen  Made. 

4.  Aeseeiment  in  Name  of  Beeord  Ownm  — 
United  States.  —  SUte  Trust  Co.  v.  Chehalia 
County,  (C.  C.  A.)  79  Fed.  Rep.  38a;  The 
North  Cape,  6  Biss.  (U.  S.)  505- 

Conneciicui.  —  Hartford  V.  Hartford  Theo- 
logical Seminary,  66  Conn.  475;  Hellman  v. 
Burritt,  62  Conn.  438:  Meyer  v.  Tmbee,  59 
Conn.  422. 

Kentucky.  —  Fish  v.  Genett,  (Ky.  1900)  56 
S.  W.  Rep.  813. 

Louisiana.  —  Ashley  Co.  v.  Bradford,  109  La. 
641;  Boyle  V.  West,  107  La.  347;  Howcott  v. 
New  Orleans,  107  La.  305,  citing  Millaudon  v. 
Gallagher,  104  La.  713 :  Gowland  v.  New 
Orleans,  54  La.  Ann.  2043 ;  Adolph  v.  Richard* 
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(•)  Batidaot  ud  iToBTMidtBt,  SMtod  aad  iTuMtad  lull.  —  Real  estate  for  purposes  of 

assessment  is,  in'  some  jurisdictions,  classified  as  resident  and  nonresident  or 
seated  and  unseated,  Ttie  assessment  of  resident  or  seated  land  is  one 
against  the  individual,  and  to  be  valid  must  be  made  in  the  name  of  the 
person  designated  by  the  statute;  that  of  nonresident  or  unseated  land  is 
against  the  property,  and  omissions  or  mistakes  in  the  name  of  the  owner  are 
immateriaL  An  incorrect  classification  of  land  in  the  assessment  renders  it 
void,*  and  cannot  be  cured  by  a  subsequent  statute.  The  assessment  is  not 
merely  irregular,  but  no  assessment,* 


son,  52  La.  Ann.  1156;  Matter  of  Kew  Orleans, 
51  La.  Ann.  972,  died  Rosetta  Gravel,  etc.,  Co. 
f.  JoIIisaint,  51  La.  Ann.  804;  Reinach  v.  New 
Orleans  Imp.  Co.,  so  La.  Ann.  497 ;  Martin  v. 
Sonthem  Athletic  Club,  48  La.  Ann.  1051  ;  Home 
Ins.  Co.  V.  Assessors,  48  La.  Ann.  451;  Michel 
V.  Stream,  48  La.  Ann,  341  ;  Denegre  t>. 
Buchanan,  47  La.  Ann.  1559;  Dibble  v.  Lep- 
pert,  47  La.  Ann.  79a ;  Lockhart  v.  Smith,  47 
La.  Ann.  lai ;  Williams  v.  Landry,  47  La.  Ann. 
5 ;  Ai^sti  V.  Citizens  Bank,  46  La.  Ann,  5J9 ; 
Prescott  V.  Fajme,  44  La.  Ann.  650;  Gee  v. 
Dark,  42  La.  Ann,  919;  Mason  v.  Bemiss,  38 
I-a.  Ajin.  935. 

Massachuseiis.  • — Hunt  v,  Boston,  183  Mass. 
303 ;  Kerslake  v.  Cummings,  180  Mass.  65 ; 
Lynde  v.  Brown,  143  Mass.  337 ;  Butler  c 
Stark,  139  Mass.  19. 

North  Dakota.  —  Roberts  v.  Fargo  First  Nat. 
Bank,  8  N.  Dak.  504. 

Virginia. — Douglas  Co.  v.  Com.,  97  Va.  397. 

1.  Beildent  and  Noorasident  Land> — Massachu- 
setts.—  Alvord  f.  Collin,  20  Pick.  (Mass.)  418, 
cited  Desmond  v.  Babbitt,  117  Mass.  233;  Ris- 
ing V.  Granger,  i  Mass.  47. 

Michigan.  —  Fowler  v.  Campbell,  100  Mich. 
398;  Seymour  v.  Peters,  67  Mich.  415;  Han- 
scom  V.  Hinman,  30  Mich.  420 ;  Rayner  v.  Let, 
20  Mich.  384. 

New  York.  —  Sanders  v.  Downs,  141  N. 
Y.  422,  distinguished  French  v.  Whittlesey, 
(Supm.  Ct.  Spec.  T.)  30  N.  Y.  Supp,  363 ; 
Joslyn  V.  Rockwell,  128  N.  Y.  334;  People  v. 
Wemple,  117  N.  Y.  136,  aiHrming  53  Hun  (N. 
Y.)  197;  Hilton  V.  Fonda,  86  N.  Y,  339;  People 
V.  Cassity,  46  N,  Y.  46;  Whitney  v.  Thomas,  23 
N.  Y.  281;  People  V.  Chenango  County,  11  N, 
Y.  563 ;  Cottle  V.  Cary,  73  N.  Y.  App.  Div.  S4. 
aMrmed  without  opinion  173  N.  Y.  624;  New 
York  Milk  Products  Co.  v.  Damon,  57  N.  Y. 
App.  Div.  261,  affirmed  without  opinion  172  N. 
Y.  661  ;  Hagner  v.  Hall,  10  N.  Y.  App.  Div. 
581,  aMrmed  without  opinion  159  N.  Y,  552; 
Parsons  v.  Parker.  80  Hun  (N.  Y.)  281  ;  Butler 
V.  Oswego,  56  Hun  (N.  Y.)  358;  Dubois  v. 
Webster,  7  Hun  (N.  Y.)  371  ;  Turner  v.  Boyce, 
(Supm.  Ct.  Spec.  T.)  11  Misc.  (N.  Y.)  50*; 
People  V.  Fredericks,  (Supm.  Ct.  Gen.  T.)  33 
How.  Pr.  (N.  Y.)  162;  New  York,  etc.,  R.  Co. 
V.  Lyon,  )6  Barb.  (N.  Y.)  651;  Sanders  v. 
Sexton  (Supm.  Ct.  Tr.  T.)  36  Misc.  (N.  Y.) 
574  ;  Toole  V.  Oneida  County,  (Supm.  Ct.  Spec. 
T.)  16  Misc.  (N.  Y.)  653,  25  Civ.  Pro.  (N.  Y.) 
afi7.  nfHrmed  13  N.  Y.  App.  Div.  471  ;  Stewart 
V.  Crysler,  100  N.  Y,  382;  Smith  v.  Read,  51 
Conn.  lo  (construing  New  York  statute). 
Contra  under  some  New  York  municipal  char- 
ters. Sanders  v.  Carley,  83  N.  Y.  App.  Dtv. 
193;  Cottle  V.  Gary,  73  N.  Y.  App.  Div,  54. 


aMrmed  without  opinion  173  N.  Y.  624;  CoIUni 
V.  Long  Island  City,  56  Hun  (N,  Y,)  647,  16 
N,  Y.  Supp.  946;  Zink  v.  McMaaus,  49  Hun 
(N.  Y.)  583,  aMrmed  121  N.  Y.  259;  Powell  v. 
Jenkins,  (Supm.  Ct.  Spec.  T.)  14  Misc.  (N.  Y.) 
83 ;  Glover  v.  Edgewater,  3  Thomp.  &.  C.  (N. 
Y,J  497. 

Kalu  and  Vfw  EunpsUn.  —  See  the  cases 
cited  Mpra,  this  subdivision,  Owngr  or  Occupant 
—  Unknown  Owner  —  In  Central. 

Seated  and  Unseated  Lands  —  Pennsylvania.  — 
Miller  v.  McCullough,  104  Pa.  St,  624;  Arthurs 
V.  King,  95  Pa.  St.  167;  Jackson  v.  Stoetzel,  87 
Pa.  St  302;  Watson  f.  Davidson,  87  Pa.  St.  270; 
Wilmoth  V.  Canfield,  76  Pa.  Sl  150;  Reading 
V.  Finney,  73  Pa.  St.  467;  George  v.  Messin- 
ger,  73  Pa.  St.  418;  Biddle  v.  Noble,  68  Pa. 
St.  279;  Bcchdle  v.  Lingle,  66  Pa.  St.  38; 
Heft  V.  Gephart,  6$  Pa.  St.  510;  McReynolds 
V.  Longenberger,  57  Pa.  St.  13;  Stewart 
V.  Trevor,  56  Pa.  St  374!  Lackawanna 
Iron,  etc.,  Co.  v.  Fales,  55  Pa.  St.  99 ; 
Hathaway  v.  Elsbree,  54  Pa,  St.  498 ;  Altemose 
V.  Hufsmitb,  45  Pa.  St.  121 ;  Miller  v.  Gorman, 
38  Pa,  St.  309;  Arthurs  v.  Smathers,  38  Pa. 
St.  40 ;  Green  v.  Watson,  34  Pa.  St  333 ;  Neg- 
ley  V.  Breading,  32  Pa.  St.  325;  Jackson  v. 
Sassatnan,  29  Pa.  St  112;  Laird  v.  Hiester,  34 
Pa.  St  4sa ;  Russel  v.  Wemts,  04  Pa.  St  337 ; 
Ellis  V.  Hall,  19  Pa.  St  292;  McKibbin  v. 
Charlton,  14  Pa.  St.  128;  Milltken  v.  Benedict, 

8  Pa.  St  169 ;  Wilson  v.  Watterson,  4  Pa-  St 
214;  Rooney  v.  Perry,  7  Pa.  Dist.  373;  Cun- 
ningham V.  White,  2  Pa.  Dist  531  ;  Jackson  v. 
Flesher,  i  Grant  Cas.  (Pa.)  459;  Burd  v.  Ram- 
say, 9  S.  &  R.  (Pa.)  112;  Patterson  v.  Black- 
more,  9  Watts  (Pa.)  104;  Gibson  v.  Robbios, 

9  Watts  (Pa.)  156:  Marrivt'.  Guilford,  8  Watts 
(Pa,)  5^:  Rosenburger  v.  Schnll,  7  Watts 
(Pa.)  390;  Kennedy  v.  Daily,  6  Watts  (Pa.) 
369;  Fish  V.  Brown,  5  Watts  (Pa.)  441;  Fager 
V.  Campbell,  5  Watts  (Pa.)  287;  Owens  v.  Van- 
hook,  3  Watts  (Pa,)  260;  Shaeffer  v.  McKabe, 
2  Watts  (Pa.)  221  ;  Harbeson  v.  Jack,  a  Watts 
(Pa.)  124;  Campbell  v.  Wilson,  i  Watts  (Pa,) 
S04:  Wallace  v.  Scott.  7  W.  &  S.  (Pa.)  248; 
Forster  v.  McDivit,  5  W.  &  S.  (Pa.)  359* 
Mitchell  V.  Bratton,  5  W.  &  S.  (Pa.)  4S1 :  Lari- 
mer  v.  M'Call.  4  W.  &  S.  (Pa.)  133:  Harper  r. 
M'Keehan,  3  W.  &  S.  (Pa.)  238;  Strauch  ». 
Shoemaker,  t  W.  &  S.  (Pa.)  175. 

Consent  of  Owner. —  Unseated  land  may  be 
assessed  as  seated  with  the  knowledge*  and  as- 
sent of  the  owner,  the  latter  classification  being 
m'ore  advantaceous  to  the  county.  Milliken  V. 
Benedict.  8  Pa.  St  169;  Harper  v.  Fanneti*, 
etc..  Bank,  7  W.  ft  S.  (Pa.)  304;  Larimer 
V.  M'Call.  J  W.  &  S.  (Pa.)  13S- 

«.gwattnAoti,— JoslyB  v.  Rockwell.  is8  ». 
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(f)  Nptrttf  ItUtN  «r  XsIwmU  ia  luu  Fwperty.  —  A  person  in  possession  of  land 
and  having  a  freehold  estate  therein,  or  a  permanent  interest  equivalent 
thereto,  has  the  obligation  to  pay  the  taxes  and  is  the  owner  for  purposes  of 
a£ses>ment,  although  his  estate  is  leas  than  a  fee  simple.^  It  is  also  frequently 
directed  by  statute  that  the  fee  in  real  property  and  estates  or  interests  therein 
other  than  a  freehold,  such  aa  leaseholds,  timber  or  mineral  rights,  the  interest 
of  a  mortgagee,  and  the  like,  shall  be  separately  ossessed  to  their  respective 
owners;*  and  where  the  ownership  of  land  and  the  improvements  thereon  or 
of  the  surface  and  the  underlying  minerals  iti  severed,  each  owner  must  be 
separately  assessed  according  to  his  interest.'   With  exceptions  such  as  these 


Y.  334,  affirming  59  Hun  (N.  Y.)  129;  Crom- 
well V.  MftcLeao,  123  N.  Y.  474;  Hagoer  v. 
Hall,  10  N.  Y.  App,  Djv.  581,  dtvrmtd  without 
opinion  159  N.  Y.  552;  Sanders  v,  Saxton, 
(Supm.  Ct.  Tr.  T.)  36  Misc.  (N.  Y.)  574. 

Waim.  —  The  fact  that  land  is  assessed  as 
reaident  instead  of  nonresident  is  waived  by 
objecting  to  the  amount  of  the  assessment  only. 
Matter  of  Eckerson.  (County  Ct.)  ^<*c.  (K. 
Y.)  643,  affirmed  without  opinion  41  N,  Y.  App. 
DiT.  631. 

I.  Uls  leoasoiN  —  Power  —  Oartety  —  Con- 
necticut.  —  White  v.  Portland.  67  Conn.  273. 

Kentucky.  —  Com.  v.  Hamilton,  7»  S.  W. 
Kep.  744,  34  Ky.  U  Rep.  1944. 

Louisiana.  —  Brent  v.  New  Orleans,  41  La. 
Ann.  1098. 

14ain0.  —  Garland  v.  Garland,  73  Me.  97 ; 
Vamey  v.  Stevens,      Me.  331. 

MtusachutflU.  —  Bates  v.  Sharon,  175  Mass. 
«93 ;  Plymptoo,  v.  Boston  Dispenaary,  106  Mass. 

544* 

New  Jeney.  —  Matter  of  Collector,  36  N.  J. 
Eq.  448. 

Nnv  Kor*.  —  Matter  of  Babcock,  115  N.  Y- 
450;  Peck  V.  Sherwood,  56  N.  Y.  615;  Carter 
V.  Youngs,  4a  N.  Y.  Super.  Ct.  432;  King  v. 
King,  41  N.  Y.  Super.  Ct.  518;  Fleet  v.  Dor- 
Und,  (Supm.  Ct.  Spec.  T.)  11  How.  Pr.  (N.  Y.) 
489;  Cairns  v.  Chabert,  3  £dw.  (N.  Y.)  31a: 
Bidwell  V.  Greenshield.  (Buffalo  Super.  Ct.  Tr. 
T.)  2  Abb.  N.  Cas.  (N.  Y.)  427 ;  Gillespie  v. 
Brooks,  2  Redf.  (N.  Y.)  364- 

North  Caroliha,  —  Willard  v.  Blount,  1 1  Ired. 
L.  (33  N.  Car.)  624. 

Ptniuy/vonta.  —  Spanker  v.  York  Coun^,  13 
Pa.  St 

Rhode  Istand.^VfMvtr  v.  Arnold,  15  R.  I. 
53* 

Tennesu*'  —  Ferguson  v.  Quinn,  97  Tenn. 
46;  Whyte  V.  Nashville,  a  Swan  (Tenn.)  364; 
Anderson  v,  Hensley,  8  Heisk.  (Tenn.)  834. 

Vermont.  —  Wilmott  v.  Lathrop,  67  Vt.  671; 
Webb  V.  Burlington,  a8  Vt.  188. 

See  also  the  title  Dqwek,  vol,  10,  p.  153. 

Qoaliflad  or  Conditional  fees  —  loof  Tam 
IiM«M  ^  United  States.  —  New  York  Guaranty, 
etc,  Co.  V.  Tacoma  R.,  etc.,  Co.,  (C.  C.  A.)  93 
Fed.  Rep.  51. 

California.  —  Fall  v.  Marysville.  19  Cal.  391. 

Connecticut.  —  Connecticut  Spiritualist  Camp- 
meeting  Assoc.  V.  East  Lyme,  54  Conn.  153. 

District  of  Columbia.- — Washington  Market 
Co.  V.  District  of  Columbia,  4  Mackey  (D.  C.) 
416. 

/otc0.-"  Muscatine  v.  Chicago,  etc.,  R.  Co., 
79  Iowa  645. 

JfofMcfciiMfff.— Butler  v.  Stark,  139  Mass. 
19. 


New  Hampshire,  —  Atlantic,  etc.,  R.  Co.  v. 
State.  60  N.  H.  133. 

OMo.— Cincinnati  College  v.  Yeatman,  30 
Ohio  St.  976. 

Pennsylvania.  —  PhiladelphU  library  Co.  v. 
Ingham,  I  Whart.  (Pa.)  7a;  Irwin  v.  U.  S. 
Bank,  i  Pa.  St.  349. 

8.  Statutory  DlrMtleu  —  In  Oaneral. —  Taylor 
p.  Robinson,  34  Fed.  Rep.  678 ;  Freeman  v. 
State,  115  Ala.  ao8;  Meriden  v.  Maloney,  74 
Conn.  90;  Sboll  v.  People,  194  111.  24;  Huck  v, 
Chicago,  etc.,  R.  Co.,  86  111.  35a ;  Pin*  Coun^ 
V.  Toaer,  56  Minn.  a88;  State  v.  Railroad 
Com'rs,  41  N.  J.  L.  335;  Daugherty  v.  Thomp- 
son, 71  Tex.  192;  State  v.  Taylor,  7a  Tex.  397, 
See  also  Taylor  v.  Rabinson,  7s  Tex.  364; 
Trammell  v.  Faught,  74  Tex.  SS71  Wilgus  v. 
Com.,  9  Bush  (Ky.)  $5^. 

Interest  of  llortyafea,— Bath  v.  Whitmore,. 
79  Me.  183;  Detroit  v.  Assessors,  gi  Mich.  78; 
State  V.  Runyon,  41  N.  J.  L.  98;  State  v.  Mas- 
aaker,  25  N.  J.  L.  S3i;  Matter  of  Collector,  36 
N.  J.  Eq.  448 ;  Cruger  v.  Dougherty,  43  N.  Y. 
107.  See  supra,  VI.  Persons  and  Things  Tax- 
able. 

S.  BtTsranos  »f  Ownership —  United  States.  — 
Forbes  v.  Gracey,  94  U.  S.  762. 

California.  —  Kern  Valley  Water  Co.  v.  Kern 
County,  137  Cal,  511 ;  San  Francisco  v.  McGinn, 
67  Cal.  110;  People  v.  Sierra  Buttea  Quarts 
Min.  Co.,  39  Cal.  311. 

Illinois  Consolidated  Coal  Co.  v.  Baker, 

135  111.  S45;  In  re  Major,  134  111.  19. 
Kentucky.  —  Stuart  v.  Com.,  94  Ky.  595. 
Louisiana.  —  Globe  Lumber  Co.  v.  Lockett, 
106  La.  414,  citing  25  Am.  and  Eng.  Encyc.  of 
Law  (ist  ed.)  123.  124;  Burba nk  v.  Assessors, 
53  La.  Ann.  1506. 

Massachusetts.' — Lowell  v.  Middlesex  County, 
153  Mass.  372;  McGee  v.  Salem,  149  Mass.  338; 
Flax  Pond  Water  Co.  v.  Lynn,  147  Mass.  31; 
Milligan  v,  Drury,  130  Mass.  428;  Hayden  V. 
Foster,  13  Pick.  (Mass.)  497. 

Missouri.  —  State  v.  Mission  Free  School,  162 
Mo.  332;  State  v.  Thompson,  149  Mo.  441; 
State  V.  Mississippi  River  Bridge  Co.,  log  Mo. 
S53. 

New  York.  —  People  v.  Assessors.  93  N.  Y. 
308 ;  People  V.  Tax,  etc.,  Com'rs,  83  N.  Y.  459 ; 
Smith  V.  New  York,  68  N.  Y.  553. 

Ohio.  —  Cincinnati  College  v.  Yeatman,  30 
Ohio  St.  376. 

Pennsylvania.  —  Neill  v.  Lacy,  no  Pa.  St. 
294;  Sanderson  v,  Scranton,  105  Pa.  St.  469; 
Logan  V.  Washington  County.  29  Pa.  St.  373; 
Moore's  Appeal,  4  Pa.  Dist.  703  ;  Berwind  White 
Coal  Min.  Co.  v.  aearfield  County,  18  Pa.  Co. 
Ct.  54S ;  Gorrell  v.  Murphy,  1  Leg.  Gaz.  (Pa.) 
495* 
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the  title  holder  is  the  owner  for  purposes  of  taxation,  and  assessable  for  the 
entire  property.* 

{$)  DeooaMd  Ownen.  —  Assessments  in  the  name  uf  a  person  as  owner  who 
was  not  living  on  the  assessment  date  are  void,  except  in  jurisdictions  where 
omissions  or  mistakes  in  the  name  are  rendered  immaterial  by  statute.' 

(h)  Eqniubis  TitiN.  —  Assessments  in  the  name  of  a  person  as  owner  who 
holds  the  equitable  title  to  property  and  is  in  possession  have  been  generally 
upheld  as  valid.' 


Tennessee.  —  East  Tennessee,  etc.,  R.  Co.  v. 
MorrLstown,  (Tenn.  Ch.  1895)  35  S.  W.  Rep. 

771. 

West  Virginia.  —  State  v.  Low,  46  W.  Va, 
45 1 ;  Carter  v.  Tyler  County  Ct.,  45  W.  Va. 
806  i  btate  V.  South  Penn  Oil  Co.,  43  W.  Va. 
80;  U.  S.  Coal,  etc.,  Co.  v.  Randolph  County 
Ct.,  38  W.  Va.  aoi. 

See  also  supra,  VI.  Persons  and  Things  Tmp- 
able. 

AnBoltuti.  —  Dilts  v.  TayloT,  S7  N.  J.  1^ 
369;  State  V.  Shurta,  41  N.  J.  L.  379;  State  v. 
Cornell,  31  N.  J.  L.  374!  State  v.  Melroy,  (N. 
J  1890J  19  Atl.  Rep.  732.  Compare  Spangler 
V.  York  County,  13  Pa,  St,  322;  Com.  v.  Nute, 
72  S.  W.  Rep.  1090,  24  Ky.  L.  Rep.  2138,  See 
also  supra,  this  title,  VI.  4.  c.  Credits,  Debts, 
and  Securities. 

1.  TitI*  Holder  Owner  and  Anessabls  for  £ntlrs 
Property  —  Arkansas.  —  St.  Louis,  etc.,  R.  Co. 
V.  Wiuiams,  53  Ark.  s8>  approved  Ft.  Smith 
Bridge  Co.  v.  Hawkins,  54  Ark.  509. 

Connecticut.  —  Sanford's  Appeal,  75  Conn. 
590;  Yale  University  v.  New  Haven,  71  Conn. 
316. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  People,  153 
111.  409;  Irvin  V.  New  Orleans,  etc.,  R.  Co.,  94 
111.  105,  34  Am.  Rep.  208. 

LoNMMfio.  —  Williams  v.  Triche,  107  La.  92. 

Massachnsetts.  —  Singer  Mfg.  Co.  v.  Essex 
County,  139  Mass.  366. 

Michigan.  —  Fletcher  v.  Alcona  Tp.,  7a 
Mich.  18. 

Missouri.  —  State  v.  Mississippi  River  Bridge 
Co.,  109  Mo.  253,  134  Mo.  321;  State  v.  St. 
Louis  County.  8.1  Mo.  234;  State  v.  St.  Louis 
County  Ct.,  13  Mo.  App.  53. 

New  Jersey.  —  SUte  v.  Blundell,  24  N.  J.  L. 
403. 

Pennsylvania.  —  Moore's  Appeal,  4  Pa.  Dist. 
703. 

West  Virginia.  —  Carter  v.  Tyler  County  Ct., 
45  W.  Va.  806;  State  v.  South  Penn  Oil  Co., 
42  W.  Va.  80;  U.  S.  0)al,  etc.,  Co.  v.  Randolph 
County  Ct,  38  W.  Va.  301. 

Mortgagors  —  United  States.  —  Greenwalt  v. 
Tucker,  3  McCrary  (U.  S.)  166. 

Arisona.  —  Territory  v.  Delinquent  Tax  List, 
(Ariz.  1890)  24  Pac.  Rep,  182. 

Ca/»7or»fa,  —  Central  Pac,  R,  Co.  v.  State 
Board  of  Equalization,  60  Cal.  35. 

Illinois.  —  Ralston  v.  Hughes,  13  III.  469. 

Kansas.  —  Fields  v.  Russell,  38  Kan.  720. 

Maine.  —  Coombs  v.  Warren.  34  Me.  89. 

Maryland.  —  Allen  v.  Harford  Cotinty,  74 
Md.  204 :  Baltimore  v.  Canton  Co.,  63  Md.  337 ; 
Appeal  Tax  Ct.  v.  Rice,  50  Md.  319. 

Massachusetts.  —  Parker  v.  Baxter,  3  Gray 
'Mass.^  t8s;  Waltham  Bank  v.  Waltham,  ro 
W'-t.  (Mass.)  ?^4. 

Michigan.  — Detroit  v.  Assessors,  91  Mich.  78. 

Nebraska.  — Vaion  Stock  Yards  Nat.  Bank 


V.  Thurston  County,  (Neb.  1903)  9*  N.  W-  Rep. 

1033. 

New  Hampshire.  —  Morrison  v.  Manchester, 

58  N,  H.  538, 

New  Jersey.  —  State  v.  Grey,  29  N.  J.  I- 
380;  State  V.  Massaker,  35  N.  J.  L.  531,  26 
N.  J.  L.  564. 

Pennsylvania.  —  Fager  v.  C«mpbeU,  5  Watts 
(Pa.)  287. 

UPMiignsd  Dower  Zntarest,— Felch  v.  Finch, 
53  Iowa  566;  Huston  v.  Seeley,  37  Iowa  183; 
Graves  v.  Cochran,  68  Mo.  74 ;  State  v.  White, 
61  Mo.  44a;  Williams  v.  Cox,  3  Edw.  (N.  Y.) 
178;  Harrison  v.  Peck,  56  Barb.  (N.  Y.)  251; 
Taylor  v.  Bentley,  3  Redf.  (N.  Y.)  34;  Deitt  v. 
Beard,  2  Watts  (Pa.)  170.  See  also  Bidwell  V. 
Greenshield,  ( Buffalo  Super.  Ct.  Tr.  T.)  2  Abb. 
N.  Cas.  (N.  Y.)  427;  Branson  v.  Yan^,  i 
Dev.  Eq.  (16  N.  Car,)  77. 

Ptodgm.  —  GibUos  v.  Adamson,  5  Kan.  App. 
90,  oMrmed  withoat  opinion  58  Kan.  818,  citing 
18  Am.  and  Eng.  Ehcyc.  of  Law  (ist  ed.)  649; 
Waltham  Bank  v.  Waltham,  10  Met,  (Mass.) 
334;  Tucker  V.  Aiken,  7  N.  H.  113;  Lippincott 
V.  Howell  Tp.,  66  N.  J.  L.  508;  Ratterman  v. 
Ingalls,  48  Ohio  St.  468, 

Easements.  —  Lowell  v.  Middlesex  Coun^, 
152  Mass,  373;  Winston  v.  Johnson,  43  Minn. 
398 ;  Winmpiseogee  Lake  Cotton,  etc,  Mfg.  Co. 
V.  Gilford.  64  N.  H.  337;  Bellows  Falls  Canal 
Co.  V.  Rodcingham,  37  Vt  6as. 

9.  Seeeased  Owners  —  California.  —  Smith  v. 
Davis,  30  Cal.  536. 

Iowa.  —  Matter  of  Kauffman,  104  Iowa  639, 
citing  25  Ait.  AKD  Ekg.  Encyc.  of  Law  (ist 
ed.)  313. 

Kentucky.  —  Oldhams  V.  Jones,  5  B.  Hon. 
(Ky.)  458. 

Louisiana.  —  Edwards  v.  Ftirex,  47  La.  Ann. 
170;  George  v.  Cole.  log  La.  816;  Geddes  v. 
Cunningham,  104  La.  306;  Kofalman  v.  Glaudi, 
52  La.  Ann,  700 ;  Walsh  v.  Harang,  48  La.  Ann. 
984 ;  CucuIIu  V.  Brakenridge  Lumber  Co,,  49 
La,  Ann.  1445;  Clifford  v.  Michiner,  49  La. 
Ann,  151 1 ;  Montgomery  v.  Marydale  Land,  etc, 
Co,,  46  La.  Ann.  403. 

Maine.  —  Mornll  v.  Lorett,  95  Me.  165. 

Massachntettt.  —  Sawyer  v.  Madde,  149 
Mass.  369. 

Nebraska.  —  Grant  v.  Bartholomew,  57  Neb. 
673. 

New  Mejeico.  —  Territory  v,  Perea,  10  K. 
Mex.  363, 

fVest  Virginia.  —  State  v.  Tavanner,  49  W. 

Va,  696. 

The  Dsatlt  After  tlie  AsseismeBt  Date  need  not 
be  regarded  by  the  assessing  officers:  and  the 
assessment  is  properly  made  in  the  decedent's 
name.  Matter  of  Kauffman,  104  Iowa  639,  See 
also  Clifford  v.  Michiner,  49  La.  Ann.  1511. 

8.  EqolUble  TltlM— United  Stales. —  Tajlor 

Robinson,  34  Fed.  Rep.  678. 
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(i)  TrutaM.  —  An  assessment  is  properly  made  in  the  name  of  a  trustee  as 
owner  where  he  is  vested  with  title  to  the  property ;  and  it  is  frequently 
provided  by  statute  that  property  present  in  the  taxing  district  in  the  posses- 
sion and  control  of  a  resident  trustee  shall  be  assessed  in  his  name.'  Other 
statutes  direct  assessments  to  be  made  In  the  name  of  the  cestui  que  trust.^ 

{$)  FMrtnanhip  Property.  —  The  Statutes  usually  direct  that  copartnership 
property  be  jointly  assessed  in  the  name  of  the  partnership.  In  the  absence 
of  such  a  provision  it  would  seem  necessary  to  assess  the  partners  individually 
with  their  respective  shares.  The  life  of  the  partnership  for  purposes  of 
assessment  is  generally  held  to  continue  after  dissolution  until  its  affairs  have 
been  wound  up  and  the  property  distributed.' 

(k)  Joint  OwntnUp.  —  Where  property  is  held  by  two  or  more  persons  in 
indivision,  the  undivided  share  of  eacb  may  be  assessed  in  his  name  or  the 
whole  jointly  in  the  names  of  all.* 


Georgia.  —  Wells  v.  Savannah,  87  Ga.  397 ; 
National  Bank  v.  Danforth,  80  Ga.  55. 

Louisiana.  —  Prescott  v.  Payne,  44  La.  Ann. 
650 ;  Martin  v.  Southern  Athletic  Qub,  48  La. 
Ann.  1051 ;  Selby  v.  Levee  Com'rs,  14  La.  Ann. 
437- 

Uissowi.  —  Faiber  v.  Purdjr,  69  Mo.  601; 
Andenon  v.  Harwood,  47  Ho.  App.  660. 

Pwnruylvanio.  —  Green  v.  Watson,  34  Pa.  St 

JVaskingtOH.  —  Puget  Sound  Agricultural  Co. 
V.  Fierce  County,  i  Wash.  Ter.  159. 

West  Virginia.  —  Boggess  v.  Scott,  48  W.  Va. 
316;  Wbitham  v.  Sayers,  9  W.  Va.  671.  See 
alio  Fiih  If.  Coggesball,  m  R.  I.  318.  Compare 
atate  Trust  Co.  v.  Chehalis  County,  (C.  C.  A^ 
79  Fed.  Rep.  282;  Tracy  v.  Reed,  38  Fed. 
Rep.  69. 

In  Ksntooky  it  is  the  duty  of  the  holder  of 
the  equitable  title  to  list  the  property  for  tax- 
ation whether  it  be  in  possession  or  not.  Bond 
V.  Brand,  74  S.  W.  Rep.  673.  as  Ky,  L.  Rep.  a6. 

1.  TntlWM  —  United  States.  —  Price  v. 
Hunter,  34  Fed.  Rep.  355. 

California.  —  People  v.  Home  Ins.  Co.,  39 
Cal.  533. 

Georgia.  —  Smith  v.  Byers.  43  Ga.  191. 

Maryland.  —  Appeal  Tax  Ct.  r.  Gill,  50  Md. 
3-7;  Baltimore  v.  Stirling,  39  Hd.  48;  Latrobe 
V.  Baltimore,  19  Md.  13. 

Massachusetts.  —  Richardson  v.  Boston,  148 
Mass.  508;  Stinson  v.  Boston,  125  Mass.  348; 
Davis  V.  Macy,  134  Mass.  193;  Miner  v.  Pin- 
gree,  no  Mass.  47;  Hardy  v.  Yarmoath,  6 
Allen  (Mass.)  277. 

Minnesota.  —  State  v.  Willard,  77  Minn,  190. 

New  York.  —  Trowbridge  r.  Horan,  78  N.  Y. 
439 :  Duvall  V.  English  Evangelical  Lutheran 
Church,  53  N.  Y.  500;  People  v.  Ogdensburgh, 
48  N.  Y.  390;  People  r.  Assessors,  40  N.  Y. 
154;  People  V.  Tax  Com'rs,  (Sapm.  Ct.  Spec 
T.)  17  N.  Y.  Supp.  923;  People  v.  Coleman,  53 
Hun  (N.  Y.)  482,  119  N.  Y.  137;  People  v. 
Feitner,  61  N.  Y.  App.  Div.  115,  affirming  33 
Misc.  (N.  Y.)  656,  affirmed  without  opinion  168 
N.  Y.  646;  People  v.  Feitner,  (Supm.  Ct.  Spec. 
T.)  a6  Misc.  (N.  Y.)  40;  People  v.  Barker,  86 
Hun  (N.  Y.)  283,  aSirming  11  Misc.  (N.  Y.) 
a63. 

Ohio,  —  State  v.  Matthews,  10  Ohio  St.  437. 
Pennsyhiania.  —  Carlisle  v.  Marshall,  36 
St.  397;  Lewis  V.  Chester  County,  60  Pa.  St 

335. 

Rhode  Island.  —  Greene  v,  Mtimford,  4  R.  L 
313' 


Vhare  One  or  Mors  Fenou  are  in  control  of 
property  under  distinct  trusts  created  by  the 
same  instrument  or  as  executors  and  trustees, 
the  funds  may  be  assessed  against  them  in 
solido,  and  separate  assessment  need  not  be 
made  for  eadi  trust.  Peofje  v.  Feitner,  59  N. 
y.  App.  Div.  333,  aSirmed  without  opinion  167 
N.  Y.  631 ;  People  v.  Feitner,  61  N.  Y.  App. 
Div.  IIS,  affirming  33  Misc.  (N.  Y.)  656,  af- 
firmed without  opinion  168  N.  Y,  646-;  People 
V.  Feitner,  (Supm.  Cl  Spec  T.)  75  N.  Y.  Supp. 
1086. 

8.  Gwtai  ftw  Tnut.  — Hunt  c  Perry,  165 
Mass.  387 ;  Ridnr  v.  American  L.  &  T.  Co.,  140 
Mass.  346;  Freetown  v.  Fish,  133  Mass.  355; 
Hathaway  v.  Fish,  13  Allen  (Mass.)  367;  Hardy 
V.  Yarmouth,  6  Allen  (Mass.)  377. 

8.  Partnsrihip  Property  —  Calif omta.  —  Peo- 
ple V.  Sneath,  28  Cal.  612. 

Indiana.  —  Hart  V.  Smith,  159  lad.  183,  95 
Am.  St.  Rep.  280. 

Kansas.  —  Swallow  v.  Thomas,  15  Kan.  67. 
Louisiana.  —  Russell  v.  Lang,  50  La.  Ann.  36 ; 
Thibodaux  v.  Keller,  39  La.  Ann.  508. 
Maine.  —  Stockwell  v.  Brewer,  59  Me.  286. 
Massachusetts.  —  Ricker  v.  American  L.  &  T. 
Co.,  140  Mass.  346;  Oliver  v.  Lynn,  130  Mass. 
143- 

Michigan.  —  Hill  v,  Graham,  72  Mich.  659 ; 
Petrie  Lumber  Co.  v.  Collins,  66  Mich.  64 ; 
Blodgett  V.  Muskegon,  60  Mich.  580;  Williams 
V.  Saginaw,  51  Mich.  i3o;  McCoy  v.  Anderson, 
47  Mich.  502 ;  Putroan  v.  Fife  Lake  Tp.,  45 
Mich.  135. 

Missouri.  —  Stanberry  v.  Jordan,  145  Mo. 
371  ;  State  v.  Neosho  Bank,  120  Mo.  161 ; 
School  Dist.  V.  Bowman,  (Mo.  1903)  77  S.  W. 
Rep.  880. 

New  Hampshire.  —  Van  Dyke  v.  Carleton,  61 
N.  H.  574. 

New  York.  —  People  v.  Wells,  85  N.  Y.  App. 
Div.  440,  reversing  40  Misc.  (N,  Y.)  553 ; 
Wheeler  v.  Anthony,  10  Wend.  (N.  Y.)  346; 
People  V.  Ferguson,  8  Cow.  (N.  Y.)  102. 
Ohio. —  Robinson  v.  Ward,  13  Ohio  St.  293. 
Wisconsin. —  State  V.  Lewis,  (Wis.  1903)  95 
N.  W.  Rep.  388. 

See  also  People  v.  Sneath,  28  Cal.  612; 
Monroe  v.  Greeuboe,  54  Mich.  9;  People  v. 
Coleman,  44  Htm  (N.  Y.)  30.  See  generally 
the  titles  Occupatioit,  Businbss,  and  Priviusge 

TaXBS,  vol.  at,  p.  813;  PARTHBHSHIP,  TOl.  33, 
p.  76. 

4.  loint  Ownership  —  Arkansas.  —  Payne  v, 
Danley,  i8  Ark.  441,  68  Am.  Dec  187. 
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(l)  fnnAttUat  eoBvcyuoM  —  Oliuff*  U  Am  «f  Proptrtr,  —  Where  a  person  makes 
a  transfer  of  the  property  owned  by  him  or  exchanges  it  for  exempt  property 
as  a  mere  subterfuge  for  the  purpose  of  escaping  taxation,  the  assessment  is 
properly  made  in  his  name  as  owner.' 

(3)  Persons  Other  than  Owners  or  Occupants  —  (»)  in  GtBuiO.—  For  con- 
venience, and  th«  better  to  prevent  property  the  ownership  of  which  is  not 
apparent  or  easily  ascertainable  from  evading  taxation,  it  is  frequently  provided 
that  assessments  may  be  made  in  the  name  of  an  agent,  ofticer,  receiver,  or  the 
like,  for  property  in  his  possession  and  under  his  control  and  management. 
Such  provisions  are  neither  unreasonable  nor  unlawful.*  In  the  absence  of 
such  a  direction,  however,  the  assessment  of  property  thus  situated  can  only 
be  made  in  the  name  of  the  owner  or  other  person  designated  by  the  general 
statutes.' 


CaKfomia. —  People  v.  McEwen,  33  Cal.  S4- 
Lovitiana. —  Howcott  v.  New  Orleans,  107 
La.  305;  Marti  v.  Wall,  51  La.  Ann.  946;  Rus- 
sell V.  Lang,  50  La.  Ann.  36 ;  Hood  v.  New 
Orleans,  49  La.  Ann.  1461  ;  Mercier's  Succes- 
uoa,  43  La.  Ann.  iijs;  Hayes  v.  Viator,  33  La. 
Ann.  1162. 

MastachuseUt.  —  Howard  v.  Proctor,  7  Gray 
(MasB.)  ia8. 

Michigan.  —  Hubbard  v.  Winsor,  is  Micb. 
146. 

Minnesota.  —  State  v.  Rand,  39  Minn.  502, 

New  Jersey.  —  Fleischauer  v.  West  Hoboken 
Tp.,  40  N.  J.  L.  109. 

Utah.  —  Asper  v.  Moon,  24  Utah  241, 

The  VftUnn  to  Iniert  th*  Vamc  of  Om  or  Hon 
Joint  Ownon  It  Hot  TataL  —  Hood  v.  New  Or- 
leans, 49  La.  Ann,  1461.  To  similar  effect, 
People  V.  Gaus,  169  N.  Y.  19,  aMrming  64  N.  Y. 
App,  Div.  614. 

1.  Fiaadnleot  Convflyascoe  —  Change  in  form 
.of  Property. —  H,  M,  Loud,  etc,  Lumber  Co.  v. 
Elmer  Tp.,  123  Mich.  61  ;  People  v.  Sawyer, 
(Supm.  Ct.  Spec  T.)  27  N.  Y.  Supp.  202; 
People  V.  Barker,  (Supm.  Ct.  Spec.  T.)  18  Misc. 
(N.  Y.)  713,  See  also  Jones  v.  Seward  County, 
10  Neb.  154. 

8.  Agents  —  California.  —  Lake  County  v. 
Sulphur  Bank  Quicksilver  Min.  Co.,  68  Cal.  14; 
People  V.  Home  Ins.  Co.,  29  Cal.  533. 

Connecticut.  —  Meyer  v.  Trubee,  59  Conn. 
432. 

Illinois  Lockwood  v.  Johnson,  106  III.  334; 

Walton  V.  Westwood,  73  III.  125 ;  Tazewell 
County  V,  Davenport,  40  III.  204. 

Iowa.  —  Hutchinson  v.  Board  of  Equalization, 
66  Iowa  35;  Dubuque  v.  Illinois  Cent.  R.  Co., 
39  Iowa  56. 

Massachusetts.  —  Welles  v.  Battelle,  1 1  Mass. 
477. 

Michigan.  —  Spanish  River  Lumber  Co.  v. 
Bay  City,  113  Mich.  181. 

New  Hampshire.  —  Fowler  v.  Springfield,  64 
N.  H.  108. 

New  York.—  People  v.  Willis,  133  N.  Y.  383 ; 
People  V.  Smith,  88  N.  Y.  577;  People  v. 
Ogdensburgh,  48  N,  Y.  390 ;  People  v.  Coleman, 
53  Hun  (N.  Y.)  482;  People  v.  Sawyer,  (Supm. 
Ct.  Spec.  T.)  27  N.  Y.  Supp.  aoa. 

North  Carolina.  —  Redmond  v.  Rutherford 
Coun^,  87  N.  Car.  laa. 

Wisconsin.  —  Merrill  v.  Champagne  Lumber 
Co.,  75  Wis.  142. 

finardians.  —  Smith  v.  Macon,  20  Ark.  17; 
Tousey  v.  Bell,  23  Ind.  433;  Baldwin  v.  Wash- 


ington County,  85  Md.  145,  writ  of  error  dis- 
missed 168  U.  S.  705;  Payson  v.  Tufts,  13 
Mass.  495 ;  Baldwin  v.  First  Parish,  8  Pick. 
(.Mass.)  494;  State  v.  Burr,  143  Mo.  209;  Kan- 
sas City  V.  Simpson,  90  Mo.  App.  50 ;  People 
V.  Ogdensburgh,  48  N.  Y.  390;  School  Directors 
c  James,  a  W.  &  S.  (Pa.)  568,  37  Am.  Dec. 
5as. 

BeoelTen  and  Other  Offieen. —  Los  Angeles  v. 
Los  Angeles  City  Water  Co.,  137  Cal.  699;  San 
Luis  Obispo  V.  Pettit,  87  Cal.  499;  People  v. 
Lardncr,  30  Cal.  244;  Fulkerson  v.  Treasurer, 
95  Va.  I. 

Aaiignaes  in  Insolvenoy.  —  French  v.  Bobe,  64 
Ohio  St.  323,  distinguishing  McNeill  v.  Hag- 
erty,  51  Ohio  St.  255;  In  re  Jackson  Brewing 
Co.,  7  Ohio  Dec.  491,  reversing  6  Ohio  Dec.  396, 
4  Ohio  N.  P.  243. 

Wareboosemen.  —  Monticello  Distilling  Co.  v. 
Baltimore,  90  Md.  416, 

3.  Statutory  Authority  for  8aeh  Assessments 
Keoessary  —  California.  —  Weyse  v.  Crawford, 
8s  Cal.  196. 

Kentucky  Louisville  v.  Sherley,  80  Ky.  71. 

Massachusetts.  —  City  Nat.  Bank  V.  Charles 
Baker  Co.,  180  Mass.  40;  Com.  v.  Barnstable 
Sav.  Bank,  126  Mass.  526  ;  Kirkland  v.  Whately, 
4  Allen  (Mass.)  462. 

Michigan.  —  Curtis  v.  Richland  Tp.,  56  Mich. 
478 ;  Barstow  v.  Big  Rapids,  56  Mich,  35. 

New  Jersey.  —  State  v.  Railroad  Cora  rs,  41 
N.  J.  L.  235 ;  Matter  of  Ming,  39  N.  J.  Eq.  1 ; 
State  V.  Staats.  39  N.  J.  L.  653;  Sute  v.  Irons, 
35  N.  J.  L.  464. 

New  York.  —  Boardman  v.  Tompkins  County, 
8S  N.  Y.  359. 

Ohio.  —  McNeill  v.  Hagerty,  51  Ohio  St.  253, 
reversing  4  Ohio  Cir.  Dec.  647,  7  Ohio  Cir.  Ct. 
388. 

Pennsylvania.  —  Philadelphia,  etc.,  R.  Co.  v. 
Com.,  104  Pa.  St.  80;  West  Chester  School 
Diet.  V,  Darlington,  38  Pa.  St.  157;  School 
Directors  v.  James,  2  W.  &  S.  (Pa.)  568,  37 
Am.  Dec.  525. 

Rhode  Island.  —  Mason  v.  Thurber,  i  R.  1. 
481. 

Virginia.  —  Stevenson  r.  Henkle,  100  Va.  591. 
Gommlsilon  Agents  and  Brokers. —  Penrose  v. 
Gragard,  105  La.  146;  Chase  v.  Boston,  iSo 
Mass.  458;  State  v.  Engle,  34  N.  J.  h.  4»S. 

TnpertT  of  Insane  Fmon  cannot  be  assessed 
in  the  name  of  his  committee,  unless  doing  so 
is  authorized  by  statute.  People  v.  Tax,  etc., 
Com'rs.  100  N.  Y.  215,  reversing  36  Hun  (N. 
Y.)  359:  People  v.  Barker,  (Supm.  Ct.  Gen.  T.) 
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(fe)  MatM  «r  BNtdmti.  —  Where  property  is  directed  to  be  assessed  in  the 
name  of  the  owner,  it  has  been  generally  held  necessary  to  make  assessments 
of  the  property  ol  the  estate  of  a  decedent  in  the  names  of  the  persons  upon 
whom  title  has  devolved.'  Special  provisions  exist  in  most  jurisdictions, 
however,  directing  assessments  of  property  belonging  to  the  estate,  to  be 
made  against  the  estate,  against  the  heirs,  devisees,  or  other  persons  upon 
whom  the  title  of  the  decedent  devolves,  according  to  the  fact,  without 
designating  them  by  name,  or  against  the  l^al  representative.*  After  distribu- 
tion of  the  estate,  and,  in  some  jurisdictions,  after  notice  thereof  to  the  assess- 
ing officers,  the  distributees  are  the  owners  for  the  purpose  of  assessment.' 


21  N.  Y.  Sapp.  704,  aHirmed  without  opinion 
137  N.  Y.  631- 

Wlien  a  Ovardiaa  appropriates  the  mooey  of 
the  estate  to  bis  own  use,  an  sMessment  against 
him  personally  is  valid.  Clayton  v.  Tupelo, 
(Miss.  1901)  29  So.  Rep.  994. 

fteoelTw  Vetted  with  Legal  Title  lUj  Be  Ai- 
WHOd  la  Xil  Own  Hbm.  —  In  r*  Mallery, 
(Snpm.  Ct  Gen.  T.)  -j  N.  Y.  Siq>p.  437,  50  Hun 
(N.  Y.)  601. 

An  AMseiMDt  against  an  Assignee  nnder  a 
General  AHlgnment  for  the  benefit  of  creditors 
in  his  own  name  has  been  held  valid.  Carey  v. 
Foster,  7  Wyo.  a  16. 

1.  AaMMmenti  la  HaaN  of  Baeoeason  In  Title 
—  Alabama.  —  Scott  v.  Brown,  106  Ala.  604; 
Jackson  v.  King,  83  Ala.  43s;  Carlisle  v.  Watts, 
78  Ala.  486. 

California.  —  Pearson  v.  Creed,  6g  Cal,  538. 

Florida.  —  L'Engle  v.  Wilson,  21  Fla.  461. 

Louisiana.  —  Keams  v,  Collins,  40  La.  Ann. 
453- 

Maine.  —  Fairfield  v.  Woodman,  76  Me.  549. 
MiMissippi.  —  Gamble  v.  Witty,  55  Miss;  26. 
Missouri.  —  Berlien  v.  Bieler,  96  Mo.  491. 
New  Jersey. —  State  V.  Collector,  39  N.  J.  L. 

79. 

Neva  Mexico.  —  Territory  v.  Perea,  10  N. 
Mex.  362 ;  Stewart  f.  Bernalillo  County,  (N. 
Mex.  1902)  70  Pac.  Rep.  574. 

New  York.  —  Cromwell  v.  MacLean,  123  N. 
Y.  474 ;  Trowbridge  v.  Horan,  78  N.  Y.  439 ; 
Sandy  Hill  v.  Akin,  77  Hun  (N.  Y.)  537  :  Mat- 
ter of  Kenworthy,  63  Hun  (N.  Y.)  165 ;  Matter 
of  Chadwick,  59  N.  Y.  App.  Div.  334;  Matter 
of  Reid,  5a  N.  Y.  App.  Div.  243,  reversing 
(County  Ct.)  31  Misc.  (N.  Y.)  136;  Matter  of 
Adams,  18  N.  Y.  App.  Div.  415,  dHrmed  154  N. 
Y.  619;  People  V.  Valentine,  5  N.  Y.  App.  Div. 
Sao ;  Matter  of  Eckerson,  (County  Ct.)  25  Misc. 
(N.  Y.)  645,  aMrmed  without  opinion  41  N.  Y. 
App.  Div.  631. 

fforth  Carolina. —  Morrison  v.  McLaucblin, 
88  N.  Car.  251. 

Pennsylvania.  —  Jackson  v.  Sassaman,  29  Pa. 
St  106;  Henry  v.  Horstick,  9  Watts  (Pa.)  41a. 

Compare  Endicott  v.  Coraon,  50  N.  J.  L.  381 ; 
State  V.  Leggett,  40  N.  J.  L.  308;  State  v. 
Flatt,  24  N.  J.  L.  108. 

8.  StatutOT  FTOTlii«Bi  —  United  States.  — 
Dallinger  v.  Rapello,  14  Fed.  Rep.  3a. 
'  California,  —  San  Franeisco  v.  Pennie,  93 
Cal.  465. 

Connecticut.  —  Cornwall  v.  Todd,  38  Conn.  443. 
'  Indiana. — Jenkins  v.  Rice,  84  Ind.  34a.  See 
also  Noble  v.  Indianapolis,  16  Ind.  506. 

Iowa.  —  Bell  v.  Stevens,  116  Iowa  451.  citing 
Dorris  V.  Miller,  105  Iowa  570;  McGregor  v. 
Vanpel,  24  Iowa  436. 


Louisiana.  —  Molitgomery  v.  Marydale  Land, 
etc.,  Co.,  46  La.  Ann.  403 ;  Surget  v.  Newman, 
43  La.  Ann.  873 ;  Carter  v.  New  Orleans,  33  La. 
Ann.  816. 

Maine.  ~  Morrill  v.  Lovett,  95  Me.  165 ; 
Dresden  v.  Bridge,  90  Me.  489;  Rockland  v. 
Ulmer,  87  Me.  357;  Fairfield  v.  Woodman,  76 
Me.  549;  Bath  v.  Reed,  78  He.  976;  Elliot  v. 
Spinney,  69  Me.  31.  . 

Maryland.  —  Moale  v.  Ealtimore,  61  Md.  234. 

Massachusetts.  —  White  v.  Mott,  i8a  Mass. 
19s;  Hunt  V.  Perry,  165  Mass.  387;  Tobin  v. 
Gillespie,  15a  Mass.  219;  Wood  v.  Torrey,  97 
Mass.  3ai ;  Payson  v.  Tufts,  13  Mass.  493; 
Cook  V.  Leiand,  5  Pick.  (Mass.)  336;  Hardy  v. 
Yarmouth,  6  Allen  (Mass.)  277. 

Michigan.  —  Orion  Tp.  v.  Axford,  112  Mich. 
179;  Avery  v.  Dewitt,  7a  Mich.  25;  Herrick  v. 
Big  Rapids,  53  Mich.  554;  Dickison  v.  Reyn- 
olds, 48  Mich.  159. 

New  Hampshire.  —  Kent  v.  Exeter,  68  N.  H. 
469. 

New  Jersey.  —  Dilta  v.  Taylor,  57  N.  J.  L. 
369 ;  State  v.  Rnnyon,  41  N.  J.  L.  98 ;  State  v. 
Jones,  39  N.  J.  L.  650;  State  v.  Collector,  39 
N.  J.X.  79- 

New  York.  —  People  v.  Gaus,  169  N.  Y.  ig, 
affirming  64  N.  Y.  App.  Div.  614;  People  v. 
Ogdensburgh,  48  N.  Y.  390;  Height  v.  New 
York,  3a  Hun  (N.  Y.)  153:  Wheeler  v.  An- 
thony, 10  Wend.  (N,  Y.)  346 ;  Williams  v. 
Holden,  4  Wend.  (N.  Y.)  223 ;  McLean  v.  Horn, 
(Supm.  Ct.  Gen.  T.)  17  N.  Y.  Supp.  119,  6» 
Hun  (N.  Y.)  62a. 

OAto.  — Wolfe  V.  Geffroy,  16  Ohio  St.  319. 

Oregon. — Johnson  v.  Oregon  Gty,  3  Oregon 
327. 

Tennessee.  —  Gallatin  v.  Alexander,  10  Lea 
(TeuD.)  475. 

Wisconsin.  —  Fond  du  Lac  v.  Otto,  113  Wis. 
39. 

An  liBOVtor  derives  his  appointment  and  bis 
title  to  the  estate  from  the  will,  and  an  assess- 
ment of  the  property  may  be  made  in  bis  name 
before  the  will  has  been  admitted  to  probate  and 
letters  testamentary  issued.  People  v.  Barker, 
150  N.  Y.  5a,  affirming  go  Hun  (N.  Y.)  609; 
People  V.  Feitner,  (Supm.  Ct.  Spec.  T.)  75  N. 
Y.  Supp.  1086;  Bowe  V.  McNab,  11  N.  Y.  App. 
Div.  386;  People  v.  Tax,  etc.,  Cora'rs,  31  Hun 
(N.  Y.)  235. 

Property  Ad,1adg«a  Not  a  Part  of  EtUte.— 
Property  cannot  be  assessed  to  an  administrator, 
where  it  has  been  adjudged  that  it  does  not  be- 
long to  the  estate.  Bowe  v.  McNah,  11  N.  Y. 
App.  Div.  386. 

3.  Assessment  After  Dittrlbntion  of  Estate. — 
Stafford  V.  Twitchell,  33  La,  Ann.  520 ;  Nico- 
demus  v.  Hull,  93  Md.  364 ;  Tt^in  v.  Gillespie, 
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(4)  Contractual  Liability  for  Taxes. Contracts  between  individuals 
shifting  the  liability  for  taxes  cannot  affect  the  state  in  the  exercise  of  the 
sovereign  power  of  taxation;  and  the  assessments  must  be  made  according  to 
the  statutory  direction,  whatever  may  be  the  effect  of  such  covenants  as 
between  the  parties  thereto.* 

(5)  Presumptions,  —  If  the  assessment  is  r^^lar  on  its  face  it  will  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  that  the  assessing  oflficers 
performed  their  duty  and  made  it  tn  the  form  warranted  by  the  facts.* 

/.  Description  of  Property  —  (i)  Classifications.  —  The  legislature 
generally  classifies  property  for  purposes  of  assessment,  and  it  has  the  power 
to  and  frequently  does  require  real  property  to  be  assessed  as  personalty  and 
vice  versa,*  These  divisions  should  be  followed  in  making  up  the  assessment 
roll,  and  the  different  classes  of  property  separately  listed,  but  a  failure  to 
do  so  is  generally  held  to  be  a  mere  irregularity,'  unless  it  results  in  preju* 
dice  to  tlie  taxpayer  or  prevents  the  effective  equalization  and  review  of 
assessments.*^ 

(2)  Description  of  Personalty  —  (s)  Ja  QioinL  —  Personal  property  may  in 
most  states  be  listed  in  general  terms  and  valued  in  gross,  without  a  separate 


153  Mass.  319;  Carleton  tt.  Aahbumham,  loa 
Mass.  348;  Fowler  v.  CamplKll,  100  Mich.  398; 
Cunningham  v.  White,  2  Pa.  Dist.  531. 

1.  Oontraottul  LUbility  for  lUM.— Yale  Uni- 
versity V.  New  Haven,  71  Conn.  316;  Chicago* 
etc.,  R.  Co.  V.  People,  153  111.  409;  Williams  v. 
Triche,  107  La.  92;  State  v.  Runyon,  41  N.  J.  L. 
98 :  Moore's  Appeal,  4  Pa.  Dist  703.  See  also 
supra,  this  title,  V.  3.  c.  Re(U  or  Personal  Prop- 
erty. 

2.  Presumptions  — United  States.  —  Jenkins 
V.  McTigue,  23  Fed.  Rep.  148. 

California.  —  Blatner  v.  Davis,  32  Cat.  338. 

Illinois.  —  Merritt  v.  Thompson,  13  111.  716; 
Jackson  v.  Cummings,  15  111.  449, 

Iowa.  —  Griffin  v.  Tuttle,  74  Iowa  219;  Bur- 
dick  V.  Connell,  69  Iowa  458;  Comins  Town 
Co.  V.  Davis,  44  Iowa  62a. 

Maine.  —  Brown  r.  Vearie,  25  Me.  359. 

Maryland.  —  Moale  V.  Baltimore,  61  Md. 

New  Hampshire.  —  Ume  Jtock  Nat.  Bank  v. 
Henry,  69  N.  H.  398 ;  Benton  v.  Merrill.  68  N. 
H.  369;  French  v.  Spalding,  61  N.  H.  395; 
Jaquith  v.  Putney.  48  N.  H.  138;  Smith  v. 
Messer,  17  N.  H.  420;  Cardigan  p.  Page,  6  N. 
H.  183. 

8.  Legislatara  May  Detemlna  Claiilfloatlon.  — 

See  supra,  this  title.  Persons  and  Things  Tax- 
able.  See  also  the  following  cases : 

Arkansas.  —  Wells,  etc.,  Co.'s  Express  v. 
Crawford  County,  63  Ark.  576 ;  £r  ^.  Ft.  Smith, 
etc.,  Bridge  Co..  62  Ark.  461. 

California.  —  Miller  v.  Kern  County,  137  Cal. 
516;  Kern  Valley  Water  Co.  r.  Kern  County, 
137  Cal.  S". 

Colorado.  —  Ames  v.  People,  26  Colo.  83, 

Illinois. — Johnson  v.  Roberts,  103  111.  655. 

Iowa.  —  Central  Iowa  R.  Co.  c  Wright 
County,  67  Iowa  199,  22  Am.  ft  Eng.  R.  Ois. 
223. 

Kansas.  —  Missouri,  etc.,  R.  Co.  V.  Miami 
County,  (Kan.  1Q03)  73  Pac.  R^  103. 
LoHtsiana.  —  Beluui  v.  Assessors,  46  La.  Ann. 

870. 

Pennsylvania. — James  H.  Hawes  Mfg.  Co.'a 
Appeal,  (Pa.  1889)  17  Atl.  Rep.  219- 
Utah.  —  State  v.  Thomas,  t6  Utah  86. 


IVashington.  —  Eureka  Dist.  Gold  Min.  Co.  v. 
Ferry  County,  28  Waah.  250. 

West  yirginia.  —  Charleston,  etc.  Bridge  Co. 
V.  Kanawha  County  Ct.,  41  W.  Va.  658. 

Wyoming.  ~  Standard  Cattle  Co.  v.  Baird.  8 
Wyo.  144. 

The  LtffisUMn  ChiMMloation  does  not  probiMt 
further  subdivision  conducing  to  more  exact 
valuation,  provided  the  requirement  of  uni- 
formity be  regarded.  Oregon,  etc.,  R.  Co. 
V.  Jackson  County,  38  Oregon  589;  Dayton  v. 
Multnomah  County,  34  Oregon  339 ;  Dayton  v. 
Board  of  Equalization,  33  Oregon  131. 

OlHdftoatiMi  by  Soard  of  Bnparrliora  under 
delqittion  of  power.  McCutchen  v,  Lyon 
County,  95  Iowa  20. 

4.  IttOOdrrset  Claiilfloatlon  Knre  Irregnlaiity.  — 
Lcdoux  V.  La  Bee,  83  Fed.  Rep.  761 ;  People  v. 
Culverwell,  44  Cal.  £20;  Robbins  v.  Magoun, 
loi  Iowa  580;  Robertson  v.  Anderson,  57  Iowa 
165 ;  James  Dark  Distilling  Co.  v.  Cumberland, 
9S  Md.  468;  Tunica  County  v.  Tate,  78  Miss. 
394;  Viduburg  Bank  v.  Adams,  74  Miss.  179; 
Newark,  etc.  Traction  Co.  v.  North  Arlington, 
65  N.  J.  L.  ISO.  Contra,  People  v.  Owyhee  Min. 
Co.,  t  Idaho  409,  Lewis,  J.,  dissenting;  Thomp- 
son V.  Davidson,  15  Minn.  413. 

A  Joint  Aiiflsamsnt  of  real  and  personal  prop- 
erty is  void.  People  v,  Moore,  i  Idaho  663; 
Stark  p.  Shu|4>,  112  Pa.  St.  395.  Contra,  Lowell 
V,  Middlesex  County,  153  Mass.  372;  Eureka 
DisL  GoM  Min.  Co.  v.  Ferry  County,  38  Wash. 
a$o. 

Where  real  and  personal  property  are,  in  fact, 
separately  valued,  the  entire  assessment  is  not 
rendered  void  by  computing  the  taxes  on  the 
^gregate  sum.   Mowry  V.  Slatersville  Mills,  20 

R.  1.  94- 

Clasalfleatlons  of  Lsod  aa  BMidant  ftBd  Voand- 
dant  Kaadotory.  —  See  supra,  this  section,  6.  e. 
(a)  («)  Resident  and  Nonresident,  Seated  and 
Unseated  Lands.   Compare  Adams  v.  Seymour. 

30  Conn,  402. 

0.  SxoepttOB*  to  ftnla.  —  Huntington  v.  Cen- 
tral Pac.  R.  Co.,  2  Sawy.  (U.  S.)  503 ;  People  v. 
Palmer,  113  III.  346,  died  Gilbert  v',  Morgan, 
q8  III.  Aop.  281 ;  Northern  Pac.  R.  Co.  v.  Car- 
land,  5  Mont.  146, 
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listing  and  valuation  of  the  specific  articles  of  which  It  consists.  A  direction 
to  list  and  value  separately  the  different  classes  of  personal  property  is,  how- 
ever, common.  In  a  few  states  greater  particularity  is  required.*  The 
object  of  requiring  any  description  of  the  property  is  that  the  taxpayer  may 
know  for  what  property  he  is  assessed;  and  whatever  is  sufficient  to  identify 
that  property  with  reasonable  certainty  is  sufficient  compliance  with  the 
statute.* 

(b)  Wainr  »iid  BrtoppeL  —  Where  the  taxpayer  fails  to  comply  with  a  require- 
ment that  he  make  a  statement  or  return  of  his  property  to  the  assessing 
otlicers,  or  where  the  assessment  follows  a  return  made  by  him,  he  is  generally 
estopped  from  objecting  to  general  descriptions  and  valuations  in  gross.* 

(3)  Description  of  Realty  —  (»)  Oaaersl  Bnle.  —  It  is  essential  to  the  validity 
of  an  assessment  of  real  estate  that  it  contain  a  description  of  the  property 
sufficiently  accurate  and  certain  to  enable  the  owner  readily  to  identify  it  as 
his,  and  to  furnish  a  basis  for  the  tax  lien  and  for  proceedings  in  rem  against 
the  tract,  should  such  become  necessary  to  the  collection  of  the  taxes.^ 


1.  Detoriptloii  of  Pmonaltr  —  Alabama.  — 
State  V.  Kidd,  125  Ala.  413,  citing  2$  Am.  and 
Eng.  Encyc.  or  Law  (ist  ed.)  318. 

jtriMona.  —  Atlantic,  etc,  R.  Co.  v.  YaTspai 

County,  (Ariz.  1889)  21  Pac.  Rep.  768. 

California.  —  Savings,  etc.,  Soc.  v.  San  Fran- 
cisco, 131  Cal.  356;  Lahman  v.  Hatch,  134  Cal. 
i;  Dear  v.  Weineke,  94  Cal.  322;  San  Fran- 
cisco p.  Pennie,  93  Cal.  465 ;  Dear  v.  Varnum, 
80  Cal.  86;  Doland  v.  Mooney,  72  Cal.  34;  San 
Francisco  c.  Flood,  64  Cal.  504;  People  v,  Mc- 
Creery,  34  Cal.  441 ;  People  v.  Home  Ins.  Co., 
39  Cal.  533  ;  People  v.  Sneath,  a8  Cal.  612 ;  Peo- 
ple V.  Rains,  23  Cal,  131. 

Connecticut.  —  Greenwoods  Co.  v.  New  Hart- 
ford, 6s  Conn.  461 ;  Lewis  v.  Eastford,  44 
Conn.  477 ;  Monroe  v.  New  Canaan,  43  Conn. 
309 ;  Hamcrsley  v.  Franey,  39  Conn.  176 ; 
Whittelsey  v.  Clinton,  14  Cbnn.  ja;  Adam  V. 
LttcbBeld,  10  Conn.  127. 

Illinois.  —  King  v.  People,  193  III.  530. 

Michigan.  —  Comstock  v.  Grand  Rapids,  54 
Mich.  641. 

Missouri.  —  State  v,  Cummings,  151  Mo.  49. 

Rhode  Island.  —  Newport  Reading-Room,  Pe- 
titioner, 21  R,  I.  440 ;  Garke  v.  Tinkham,  20  R. 
I.  790  ;  Rumford  Chemical  Works  v.  Ray,  19  R.  I. 
302;  Dunnell  Mfg.  Co.  v.  Newell,  15  R.  I.  234. 

Texas.  —  Wright  v.  San  Antonio,  (Tex.  Ci¥. 
App.  1899)  50  S.  W.  Rep.  406. 

See  also  cases  cited  in  the  next  note  but 
one.  Compare  Hart  v.  Smith,  159  Ind.  i8a,  95 
Am.  St.  Rep.  280. 

A  Defsctive  Desorlptton  of  Bealtv  in  an  assess- 
ment roll  will  not  affect  the  validity  of  a  tax 
against  personalty,  valid  in  itself.  Haley  v. 
Elliott,  30  Colo.  379. 

S.  Savings,  etc.,  Soc.  v.  San  Francisco,  131 
Cal.  356 ;  San  Francisco  v.  Pennie,  93  Cal.  465. 
See  also  State  v.  Kidd,  135  Ala.  413. 

8.  Waiver  »nd  Estoppel  —  Connecticut.  —  Hart- 
ford V.  Champion,  54  Conn.  436,  58  Conn.  368. 

Illinois. —  King  v.  People,  193  111.  530. 

Massochiueits.  —  Harrington  v.  Glidden,  179 
Mass.  486,  94  Am.  St.  Rep.  613 ;  Lamson 
Consol.  Store  Service  Co.  v.  Boston,  170  Mass. 
3S4;  Hunt  V.  Perry,  165  Mass.  387;  Lowell  v. 
Middlesex  County,  153  Mass.  373;  Noyes  r. 
Hale.  137  Mass.  366. 

Missouri.  —  Lexington  v.  Lafayette  Coun^ 
Bank,  165  Mo.  671 ;  State  v.  Cumtnings,  151 


Mo.  49;  State  v.  Brown  Tobacco  Co.,  140  Mo. 
318. 

Rhod4  Island.  —  Mowry  v.  Slatenrille  Mills, 
30  R.  I.  94. 

Texas.  —  Moody  v.  Galveston,  21  Tex.  Civ. 
App.  16. 

4.  Deioription  of  Baalty  —  OenersJ  Bole  and 
ninstrationfl  —  United  States.  —  Bird  v.  Ben- 
lisa,  142  U.  S.  664;  Raytnond  v.  Longworth,  14 
How.  (U.  S.)  76;  Tilton  v.  Oregon  Cent.  Mili- 
tary Road  Co.,  3  Sawy.  (U.  S.)  22;  Hintrager 
V.  Nightingale,  36  Fed.  Rep.  847. 

AMama,  —  Jones  v.  Pdham,  84  Ala.  308; 
Dane  v.  Glennon,  73  Ala.  160;  Driggers  v.  Cas- 
sady,  71  Ala.  529. 

Arkansas.  —  Chestnut  v.  Harris,  64  Ark.  580, 
62  Am.  St.  Rep.  313;  Texaikana  Water  Co.  v. 
State,  62  Ark.  188. 

California,  —  Miller  v.  Williams,  13s  Cal. 
183;  Harvey  v.  Meyer,  117  Cal.  60;  Salisbury 
V.  Shirley,  66  Cal.  333 ;  Peoi^  v.  Cone,  48  Cat. 
437 ;  People  v.  Hancodt,  48  Cal.  631 ;  People  v. 
Hyde,  48  Cal.  431 ;  People  v.  Flint,  39  Cal.  670 ; 
People  V.  Mariposa  Co.,  31  Cal.  196;  Bosworth 
V.  Danzien,  25  Cal.  396 ;  People  v.  Pico,  20 
Cal.  595. 

Connecticut.  —  Lewis  V.  Eastford,  44  Conn. 
477. 

Georgia.  —  Brinson  v.  Lassiter,  81  Ga.  40. 

///iKofr.  —  Koelling  v.  People,  194  111.  353; 
Sanford  v.  People,  103  111.  374. 

Indiana.  —  Richardson  v.  State,  5  Blackf. 
(IndOsi. 

Iowa.  —  Armour  v.  Officer,  116  Iowa  675. 

Kansas.  —  Harding  v.  Greene,  59  Kan.  202; 
Wilkins  v.  Tourtellott,  38  Kan.  825 ;  Lyon 
County  V.  Goddard,  22  Kan.  389. 

Louisiana.  —  Scott  V.  Parry,  108  La.  11  ;  M. 
E.  Church  V.  New  Orleans,  107  La.  611 ;  Geddes 
V.  Cunningham,  104  La.  306;  Hood  v.  New  Or- 
leans, 49  La.  Ann.  1461  ;  Cucullu  v.  Braken- 
ridge  Lumber  Co.,  49  La.  Ann.  1445  ;  Poland  r. 
Dreyfous,  48  La.  Ann.  83 ;  Augusti  v.  Lawless. 
45  La.  Ann.  1370,  43  La.  Ann.  1097;  Baton 
Rouge  Oil  Works,  34  La.  Ann.  355 ;  Rougelot 
V.  Quick,  34  La.  Ann.  123;  Person  v.  O'Neal, 
33  La.  Ann.  228;  Thibodaux  v.  Keller,  39  La. 
Ann.  S08;  Woolfolk  v.  Fonbene,  15  La.  Ann.  15. 

Maine,  —  Burgees  v.  Robtason,  95  Me.  lao; 
Green  v.  Alden.  93  Me.  177;  Oldtown  v.  Blake, 
74  Me.  380;  Bingham  v.  Smith,  64  Me.  450; 
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(b)  s«w  SMoriptlm  Say  Be  JUded  —  I"  Gbnbkal.  —  It  Is  not  absolutely  neces- 
sary that  each  description  be  complete  in  itself.  It  will  suffice  if  it  can  be 
made  certain  by  recourse  to  records,  maps,  plats,  or  other  available  docu- 
ments, incorporated  into  It  by  reference,  to  general  descriptive  matter  at  the 
head  of  the  column  in  which  it  appears  or  elsewhere  in  the  assessment  roll, 
or  to  other  descriptions  with  which  it  is  grouped.* 


Greene  v.  Walker,  63  Me.  311 ;  Greene  v.  Lunt, 
58*  Me.  SI 8. 

Michigan.  —  Sleight  v.  Roe,  125  Mich.  585; 
Auditor  Gen.  v.  Smith,  125  Mich.  576;  Jackaoo 
V.  Slomatt,  117  Mich.  126;  Auditor  Gen.  v. 
Sparrow,  116  Mich.  574;  Atwell  v.  Zeluff,  z6 
Mich.  118. 

Mississippi.  —  Sims  v.  Warren,  67  Miss.  278; 
Hughes  V.  Thomas,  (Miss.  1900)  2g  So.  Rep. 
74;  Smith  V.  Hickman,  (Miss.  1S99}  24  So. Rep. 
973 ;  I^ii^ey  v.  Paxton,  60  Miss.  1038 ;  Wing  v. 
Minor,  (Miss.  1890}  7  So.  Rep.  347. 

Missouri.  —  State  v.  Burrough,  174  Mo.  700; 
State  V.  Sanford,  127  Mo.  368 ;  State  v.  Wabash 
R,  Co.,  114  Mo.  i;  Jefferson  v,  Whipple,  71 
Mo.  519. 

Nebraska.  —  Spiech  v.  Tiemey,  $6  Neb.  514. 
Nevada.  —  State  v.  Central  Pac  R.  Co.,  21 
Nev.  94. 

New  Hampshire.  —  Ainsworth  v.  Dean,  21  N. 
H.  400;  Smith  V.  Messer,  17  N.  H.  420. 

New  Jersey.  —  Pfeiffer  v.  Mlleg,  48  N.  J.  L. 
45 1 ;  Newcomb  v.  Franklin  Tp.,  40  N.  J.  L.  437. 

New  York.  —  Matter  of  New  York  Cent., 
etc.,  R.  Co.,  90  N.  Y.  342;  People  v.  Banfield, 
(Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  13;  Peck 
V.  Mallams,  10  N.  Y.  509;  Sharp  v.  Johnson,  4 
Hill  (N.  Y.)  92,  40  Am.  Dec  259;  Utica  Bank 
V.  MeTBereau,  3  Barb.  Ch.  (N.  Y.)  531,  49  Am. 
Dec.  189 ;  Tallman  v.  White,  2  N.  Y.  66. 

North  Carolina,  —  Fulcher  v.  Fulcher,  12a  N. 
Car,  101. 

North  Dakota.  —  Sheets  v.  Paine,  10  N.  Dak. 
103;  Power  V.  Bowdle,  3  N.  Dak.  107,  44  Am. 
St.  Rep.  511;  Power  v.  Larabee,  2  N.  Dak. 
141- 

Ohio.  —  Tumey  v.  Yeoman,  16  Ohio  25 ; 
Treon  v.  Emerick,  6  Ohio  391;  Lafferty  v. 
Byers.  5  Ohio  458;  Maasie  v.  Long,  2  Ohio  2S7, 
IS  Am.  Dec.  547. 

Oregon. — Jory  v.  Palace  Dry  Goods  Co.,  30 
Oregon  196;  Holmes  v.  School  Dist.  No.  15, 
II  Oregon  332. 

Pennsylvania.  —  Putnam  v.  Tyler.  1 1 7  Pa. 
St.  570 ;  Greenough  v.  Fulton  Coal  Co..  74  Pa. 
St.  486;  Lyman  v.  Philadelphia.  56  Pa.  St.  488; 
Philadelphia  v.  Miller,  49  Pa.  St.  440. 

Rhode  Island.  — Ktttcllt  v.  Warwick,  etc., 
Water  Co..  23  R.  I.  114;  Taylor  v.  Narrt^n- 
sett  Pier  Co.,  19  R.  I.  123. 

South  Dakota.  — Stokes  v.  Allen,  ifi  S.  Dak. 
421 ;  Van  Cise  v.  Carter,  9  S,  Dak.  234. 

Tennessee.  —  Peck  v.  East  Tenne,ssee  Lum- 
ber, etc.,  Co.  (Tenn.  Ch.  1899)  53  S.  W.  Rep. 
1 107 ;  Morristown  v.  King,  1 1  Lea  (Tenn.) 
66q;  Bush  v.  Williams,  Cooke  (Tenn.)  360. 

Texas.  —  State  v.  Farmer,  94  Tex.  233 ; 
Yenda  v.  Wheeler,  9  Tex.  408;  Barrett  v. 
Spence,  28  Tex.  Civ.  App.  344;  Scoltard  v, 
Dallas.  16  Tex.  Civ.  App.  620. 

Utah.  —  Asper  v.  Moon,  34  Utah  241;  Allen 
V  Fitzgerald,  23  Utah  597 ;  Eastman  r.  Gurrcy. 
IS  Utah  410;  Olsen  v.  Bagley,  10  Utah  492. 


Vermont.  —  Waterman  v.  Davis,  66  Vt  83. 
iyisconsin.  —  Head  v.  James,  13  Wis.  641, 
An  Znsoffideiit  DetcripUon  is  not  cured  by  an 
accurate  description  in  the  report  of  the  sale 
of  the  property  for  the  taxeft    Morristown  v. 
King,  II  Lea  (Tenn.)  669. 

Mistake  In  Aoreaga. —  Where  the  tract  is  suf- 
Eciently  described,  an  incorrect  statement  as  to 
the  number  of  acres  it  contains  does  not  render 
the  assessment  void.  Fish  v.  Genett,  (Ky. 
100)  56  S.  W.  Rep.  813;  Gilmau  v.  Riopelle,  18 
Mich.  i4s;  People  v,  Adams,  (Supm.  Ct.  Gen. 
T.)  10  N.  Y.  Supp.  39s !  Putnam  v,  Tyler,  117 
Pa.  St  570;  Brown  v.  Hays,  66  Pa.  St  sag; 
Williston  v.  Colkett,  9  Pa-  St.  38 ;  Barrett  v. 
Spence,  28  Tex.  Civ.  App.  344.  See  also  Poland 
V.  Dreyfous,  48  La.  Ann.  83. 

Floating  Grant.  —  People  v.  Crockett,  33  Cal. 
150,  (description  of  land  as  specific  quanti^ 
to  be  selected  within  the  boundaries  of  a  desig- 
nated tract  valid). 

Dewaiptloa  in  Oopy  of  Eoll. —  If  any  discrep- 
ancy in  the  description  of  the  property  in  the 
original  list  and  in  the  copies  exists,  the  descrip- 
tion in  the  original  must  control.  Geren  v. 
Gruber,  26  La,  Ann.  694. 

Special  AiSMsments  and  Osneral  Taxes.— There 
is  no  distinction  between  special  assessments 
and  general  taxes  in  respect  to  certainty  of  de- 
scription of  the  property.  KoelHog  v.  People, 
196  111.  353-   See  the  title  SraciAL  on  Local 

ASSESSMKKTS,  vol,  35,  p.  1323. 

t.  How  Btsorlptlni  Kav  Be  Aided  —  Cali- 
fornia.—  Lahman  r.  Hatch,  124  Cal.  i;  Santa 
Barbara  v.  Eldred,  108  Cal.  294;  Patten  v. 
Green,  13  Cal.  325. 

Illinois.  —  Cairo,  etc.,  R.  Co.  v.  Mathews,  153 
111.  153;  Greenwood  v.  La  Salle,  137  IlL  325; 
People  V.  Seat,  107  HI.  581. 
Iowa.  —  Burdick  v.  Connell,  69  Iowa  458. 
Kentucky.  — Com.  v.  Louisville,  (Ky.  1898) 
47  S.  W.  Rep.  865. 

LoMttiana.  —  Bristol  v.  Murff,  49  La.  Ann. 
357- 

Maine.  —  Greene  v.  Walker,  63  Me.  311. 
Massachusetts.  —  Westhampton  v.  Searle,  127 
Mass.  502. 

Michigan.  —  Harts  v.  Mackinac  Island,  (Mich. 
1903)  93  N.  W.  Rep.  351,  distinguishing  Hub- 
bard V.  Winsor.  15  Mich.  146,  and  Petit  v. 
Flint  etc.,  R.  Co..  114  Mich.  362;  Auditor  Gen. 
V.  Sparrow,  116  Mich.  574;  Bird  v.  Perkins.  33 
Mich.  28. 

Minnesota. — Williams  v.  Central  Land  Co, 
32  Minn.  440. 
Mississippi.  —  Richter  v.  Beautoont,  67  Hiss. 

285. 

Missouri. —  State  v.  Vaile.  122  Mo.  33. 
Nebraska.  —  Concordia  L™  &  T.  Co.  v.  Van 
Camp,  (Neb.  1902)  89  N.  W.  Rep.  744;  K«r^ 
shaw  V.  Jansen,  49  Neb.  467;  Roads  v.  Esta- 
brook,  3S  Neb.  397. 
New  York.  —  May  v.  Traphagen,  139  N.  Y. 
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W.  Parol  Evidence  — Judicial  Notice.  —  Parol  evidence  and  matters  within 
the  judicial  knowledge  of  the  court  are  receivable  to  explain  latent  ambiguities 
and  apply  a  description  to  its  subject-matter,  but  not  to  supply  one  that  is 
wholly  insufficient  to  identify  the  property.* 

(o)  Abbmiatioiih  —  A  description  of  land  by  abbreviations  commonly  used 
to  designate  congressional  subdivisions  sufficiently  identifies  it,  and  the  use  of 
other  abbreviations  in  describing  the' property,  if  they  are  such  as  are  well 
known  and  understood,  is  unobjectionable.' 

(d)  Butatory  DIreetionB.  —  Platted  lands  in  cities  and  towns  are  properly 
described  by  the  lot  and  block  numbers,  and  other  lands  by  the  congressional 
divisions  and  subdivisions,  where  such  descriptions  will  identify  the  land 
intended  to  be  assessed;  and  the  statutes  frequently  sanction  such  descrip- 
tions. The  statutory  provisions,  however,  are,  as  a  rule,  directory  merely  and 
do  not  render  invalid  descriptions  by  metes  and  bounds,  by  a  name  by  which 


478;  White  ».  Wheeler,  51  Hun  (N.  Y.)  573; 
Ulor  V.  New  York.  12  Daly  (N.  Y.)  335- 

north  Dakota.— O'Neil  v.  Tyler,  3  N.  Dak. 
47. 

Oregon.  —  Dekum  v.  MultBomah  County,  38 
Oregon  253. 

Pennsylvania.  —  McClements  v.  Downey,  a 
Pa.  Super.  Ct.  443- 

Rhode  Island. —  Hopkins  v.  Young,  15  R.  I. 
48. 

iVashington.  —  Noyes  v.  King  County,  18 
Wash.  417. 

iViseonnn.  —  Merton  v.  Dolphin,  38  Wis.  456. 

1.  Parol  Evidflnoe — Alabama.  —  Driggers  v. 
Casaady,  71  Ala.  529. 

Arkansas.  —  Looergao  V.  Baber,  59  Ark.  15. 

Florida. —  Miller  v.  Lindstrom,  (Fla.  1903) 
33  S.  Rep.  sai. 

Illinois.  —  Any  description  by  which  property 
can  be  identified  by  a  competent  surveyor  with 
reasonable  certainty,  either  with  or  without  the 
aid  of  extrinsic  evidence,  is  sufficient  to  sustain 
a  tax  levy.  Otis  v.  People,  196  111.  543;  Koel- 
ling  V.  People,  196  111.  353;  Carrington  v.  Peo- 
ple, 195  111.  484;  SfaoU  V.  People,  194  III.  34; 
Cairo,  etc.,  R-  Co.  v.  Mathews,  152  III.  153; 
People  V.  Stahl,  lot  111.  346;  Fowler  v.  People, 
g:i  111.  ti6:  Law  v.  People,  80  lU.  368;  Buck  v. 
People,  78  III.  560. 

Iowa.  —  Armour  v.  Officer,  116  Iowa  675; 
Judd  V.  Anderson,  51  Iowa  345;  Blair  Town 
Lot,  etc.,  Co.  V.  Scott,  44  Iowa  143. 

Michigan.  —  Auditor  Gen.  v.  Sparrow,  116 
Mich.  574. 

Minnesota.  —  Minneapolis  R.  Terminal  Co.  v. 
Minnesota  Debenture  Co.,  81  Minn.  66;  Gil- 
fillan  V.  Hobart,  34  Mian.  67. 

Mississippi.  —  LeaTenwortb  v.  Greenville,  etc.. 

Storage  Co.,  (Miss.  1903)  35  So.  Rep.  138; 
Hughes  V.  Thomas,  (Miss.  1900)  29  So.  Rep. 
74;  Smith  V.  Hickman,  (Miss.  1899)  24  So.  Rep. 
973 ;  McQueen  v.  Bush,  76  Miss.  283 ;  Sims  v. 
Warren,  68  Mis?.  447,  67  Miss.  278;  Dodds  v. 
Marx,  63  Miss.  443. 

Missouri.  —  State  v.  Wabash  R.  Co.,  114 
Mo.  I. 

New  Jersty.  —  State  v.  Woodbridge  Tp.,  4a 
N.  J.  L.  401. 

New  York.  —  People  v.  Garmon.  63  N,  Y. 
App.  Div.  530,  affirming  34  Misc.  (N.  Y.)  350. 

North  Dakota.  —  Sheets  v.  Paine,  10  N.  Dak. 
103 ;  Power  v.  Bowdle,  3  N.  Dak.  107,  44  Am. 
St.  Rep.  911. 


Pennsylvania.  —  Marsh  v.  Nelsoh,  loi  Pa.  St. 
51;  Hess  V.  Herrington,  73  Pa.  St.  438;  Glass 
V.  Gilbert,  58  Pa.  St.  266 ;  Woodside  v.  Wilson, 
32  Pa.  St.  53;  McClements  v.  Downey,  a  Pa. 
Super.  Ct.  443. 

Rhode  Island.  —  Kettelle  v.  Warwick,  etc. 
Water  Co.,  23  R.  I.  114;  Evans  f.  Newell,  18 
R.  I.  38. 

Texas.  —  Cooper  Grocery  Co,  v.  Waco,  30 
Tex.  Civ.  App.  633;  Eustis  v.  Henrietta,  90 
Tex.  469,  reversing  on  other  grounds  (Tex.  Civ. 
App.  1896)  37  S.  W.  Rep.  633,  and  citing  35 
Am.  and  Eng.  Encyc.  of  Law  (ist  ed.)  ai8; 
Grace  v.  Bonham,  »6  Tex,  Civ.  App.  161. 

Wisconsin.  —  Jeoldns  v.  Sharpf,  37  Wis. 
472. 

Jndieial  Kotlee.— Kile  v.  Yellowbead,  80  111. 
2o8;  Poland  v.  Dreyfous,  48  La.  Ann.  83.  See 
also  Dumphey  v.  Auditor  Gen.,  123  Mich.  354. 
See  generally  title  Juoiciai.  Notice,  vol.  17,  pp. 
9M,  915- 

The  Name  of  the  Taxpayer  is  not  sufficient  as 
a  basis  for  the  introduction  of  extrinsic  evi- 
dence to  sustain  the  assessment,  although  the 
real  estate  owned  by  him  is  a  matter  of  record. 
McQueen  v.  Bush,  76' Miss.  283;  Bowers  v. 
Andrews,  52  Miss.  596. 

8.  AbbnTlatloiu  —  United  Slates.  —  Jenkins 
V.  McTigue,  23  Fed.  Rep.  148;  Kelly  v.  Herrall, 
30  Fed.  Rep.  364. 

Alabama.  —  STaii\i  v.  Cox,  115  Ala.  503. 
Arkansas.  —  Chestnut  v.  Harris,  64  Ark.  580, 
63  Am.  St.  Rep.  313 ;  Cooper  t>.  Lee,  59  Ailc. 
460. 

Illinois.  —  Koelling  v.  People,  196  111.  353; 
ShoU  V.  People,  194  111.  34;  Taylor  v.  Wright, 
131  111.  455;  Kile  V.  Yellowhead,  80  111.  308; 
Buek  v.  People,  78  111.  i6o ;  Olcott  c  State,  10 
111.  481. 

/ ndiana.  —  Jordan  Ditching,  etc.,  Assoc  v. 
Wagoner,  33  Ind.  50. 

Michigan.  —  Auditor  Gen.  v.  Sparrow,  1 16 
Mich.  574;  Sibley  v.  Smith.  2  Mich.  486. 
Mississippi.  —  Havard  v.  Day,  62  Miss.  748. 
Missouri.  —  State  v.  Vaile,  laa  Mo.  33. 
New  Jersey,  —  Sute  v.  Newark,  36  N.  J.  L. 
288. 

Contra  of  abbreviations  for  congressional  sub- 
divisions. Power  V.  Larabee,  3  N.  Dak.  141  ; 
Power  V.  Bowdle,  3  N.  Dak.  107,  44  Am.  St. 
Rep.  511;  Sheets  v.  Paine,  10  N.  Dak.  103; 
Turner  v.  Hand  County,  11  S.  Dak.  348,  ap- 
proved Stokes  V.  Allen,  15  S.  Dak.  421. 
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the  tract  is  commonly  known,  or  in  any  other  way  by  which  it  can  be  located.* 
The  question  in  each  case  is  only  as  to  whether  the  land  can  be  identified  and 
located  from  the  description  given.* 

(•)  Detoripdoni  In  AwMminti  and  In  Onmjaiiew.  —  It  cannot  be  laid  down  as  a 

general  rule  that  a  description  of  real  estate  which  would  suffice  in  a  deed  or 
agreement  to  convey  would  sustain  an  assessment,  since  certainty  may  be 
imparted  to  a  conveyance  by  parol  evidence  that  a  particular  Iract  was 
intended  and  the  grantee  put  into  possession,  although  the  description  is 
wholly  indefinite.  Nor  is  it  often  required  that  the  description  follow  that 
contained  in  the  title  papers  of  the  taxpayer,  though  it  will  usually  be 
sufficient  if  it  does.' 

(f)  Separata  Aweununt  «f  Fanilfl.  —  The  revenue  acts  frequently  direct  each 
tract  of  real  estate  to  be  separately  listed  and  valued.  As  a  rule  this  require- 
ment is  held  to  be  mandatory,  and  compliance  therewith  essential  to  the 
validity  of  the  assessment.    Under  the  statutes  in  some  jurisdictions,  however, 

App.  Div.  363,  iMrmed  withoat  opinion  163 
N.  Y.  605 :  BenneR  v.  Kovarick,  (Supm.  Cl  Tr. 
T.)  23  Misc.  (N.  Y.)  73,  aMrtned  witboat  opin- 
ion 44  N.  Y.  App.  Div.  6ag. 

Btids*  Fnipaty  —  Statotory  Bsqninmenta.  — 
KeokuK,  etc.,  Bridge  Co.  v.  People,  145  IlL  596, 
followed  People  v.  Gutbrie,  149  III.  360,  whidi 
reversed  46  111.  App.  134. 

BaUroad,  Tel^;ra^,  and  Like  Prcperty  in  city 
streets  has  been  betd  not  witbin  requirement 
as  to  designation  by  lot  and  block  number. 
Brooklyn  El.  R.  Co.  v.  Brooklyn.  (Supm.  Ct. 
Spec.  T.)  16  Misc.  (N.  Y.)  416.  See  the  title 
Taxation  (Corporate),  post. 

8.  Allen  v.  McKay,  139  Cal.  94,  afRrming  70 
Pac.  Rep.  8. 

A  Xlatake  la  the  Number  of  «  Lot  will  not  in- 
validate the  assessment  if  the  description  is 
otherwise  sufficient.  Uarsh  v.  Ndson,  loi  Pa. 
St  51. 

S,  Beaoriptloas  In  Assessments  and  In  Gobt^- 
anees  —  Alabama,  —  Jones  v.  Pelham,  84  AU. 

30S. 

California.  —  Miller  v.  Williams,  135  Cal. 
183;  Klumpke  v.  Baker,  131  Cal.  8a;  San  Gab- 
riel Valley  Land,  etc.,  Co.  v.  Witmer  Bros.  Co., 
96  Cal.  6»3;  People  v.  Mahoney,  55  Cal.  s86; 
Keane  v.  Cannovan,  21  Cal.  303,  83  Am.  Dec 
738. 

Illinois.  —  Koelling  v.  People,  196  111.  353 ; 
Carrington  v.  People,  195  111.  484;  Law  v.  Peo- 
pe,  80  111.  368. 

Kentucky.  —  Fisb  v.  Genett,  (Ky.  1900)  56  S. 
W.  Rep.  813. 

Louisiana,  —  Muller  v.  Materat,  109  La.  116; 
Ih  re  Wenck,  52  La.  Ann.  376 ;  Chopin  v.  Pollet, 
48  La.  Ann.  iiSfi ;  Gulf  State  Land,  etc.,  Co.  v. 
Fasnacht,  47  La.  Ann.  1294. 

Michigan.  —  Auditor  Gen.  v.  Smith,  125 
Mich.  576;  Jackson  v.  Sloman,  117  Mich.  126. 

North  Dakota.  —  Power  v.  Bowdle,  3  N.  Dak. 
107,  44  Am.  St.  Rep.  511;  Roberts  v.  Fargo 
First  Nat.  Bank,  8  N.  Dak.  504. 

Washington.  —  Eureka  Diet.  Gold  Min.  Co.  v. 
Ferry  County,  28  Wash.  250. 

A  Deserlption  which  would  be  sufficient  in  a 
conveyance  is  doubtless  generally  sufficient  for 
taxation  especially  a  description  by  which  the 
owner  has  acquired  title.  Koelling  v.  People, 
iqfi  111.  ,153- 

AWnee  of  Beoord  Identifying  Property  >«t 
XatvrMt  —  fC^baw  v.  Jansen,  49  Nd>.  467. 


1.  Sutotorjr  DirMtions—  JUttucwt  Xethoda  of 
Pesorlbiny  BmI  Estate  —  Alabama.  —  Driggers  v, 
Caasady,  71  Ala.  529. 

Arkansas.  —  Chestnut  v.  Harris,  64  Ark.  580, 
62  Am.  St.  Rep,  J13 ;  Kelly  v.  Salinger,  53  Ark. 
114- 

Califomia.  —  Allen  v.  McKay,  139  Cal.  94, 
aMrming  70  Pac.  Rep.  8 ;  Davis  V.  Pacific  Imp. 
Co.,  137  Cal.  ats;  Klumpke  v.  Baker,  131  Cal. 
80:  Santa  Barbara  v.  Eldred,  108  Cal.  294; 
People  V.  Leet,  23  Cal.  161 ;  High  v.  ShoemalMr, 
22  Cal.  363 ;  Lachman  v.  Dark,  14  Cal.  131 ; 
Palmer  v.  Baling,  8  Cal.  388. 

Illinois.  —  Taylor  v.  Wright,  lai  III.  455; 
Chiniquy  v.  People,  78  III.  570. 

/owa.  —  Cahalan  v.  Van  Sant,  87  Iowa  593. 

Kentucky.  —  Frankfort  v.  Farmers'  Bank, 
(Ky.  1901)  61  S.  W.  Rep.  458. 

Louisiana.  —  Russell  v.  Lang,  50  La.  Ann.  36 ; 
Gtilf  State  Land,  etc.,  Co.  v.  Fasnacht,  47  La. 
Ann.  1294;  Webre  v.  Lutcher,  45  La.  Ann.  574; 
Sutton  V.  Calhoun,  14  La.  Ann.  205. 

Maine.  —  Adams  v.  Larrabee,  46  Me.  516. 

Minnesota.  —  Minneapolis  R.  Terminal  Co. 
V.  Minnesota  Debenture  Co.,  81  Minn.  66. 

Nebraska.  —  Alexander  v.  Hunter,  39  Neb. 
S59> 

Nevada.  —  Wright  v.  Cradlebaugh,  3  Nev. 
341. 

New  Jersey.  —  State  v.  Galloway  Tp.,  42  N. 
J.  L.  415 ;  State  v.  Piatt,  24  N.  J.  L.  108. 
New  York. —  People  v.  O'Brien,  53  Run  (N. 

Y.)  580. 

Pennsylvania.  —  Glass  v.  Gilbert,  58  Pa.  St. 
266;  Lyman  v.  Philadelphia,  56  Pa.  St.  488; 
McClementa  v.  Downey,  a  Pa.  Super.  Ct. 
443. 

Rhode  Island.  —  Hopldos  v.  Young,  15  R.  I, 
48. 

Tennessee.  —  Nance  v.  Hopkins,  10  Lea 
(Tcnn.)  508. 

Texas.  —  Eustis  v.  Henrietta,  90  Tex.  468, 
reversing  on  other  grounds  (Tex,  Civ.  App. 
1896)  37  S.  W.  Rep.  632;  Dallas  Title,  etc., 
Co.  V.  Oak  aiff,  8  Tex.  Gv.  App.  217 ;  Her- 
nandez V.  San  Antonio,  (Tex.  Civ.  App.  1897) 
39  S.  W.  Rep.  1022. 

Wisconsin.  —  Whitney  v.  Gunderson,  31  Wis. 
.359 ;  Janesville  v.  Markoe,  18  Wis.  350. 

Compare  as  to  the  force  and  effect  of  statu- 
tory directions:  Hammon  v.  Nix,  (C.  C.  A.> 
f04  Fed,  Rep,        J^attw  of  ^gp^,  35  Y. 
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a  failure  separately  to  assess  each  parcel  is  an  irregularity  merely,  or  the 
grouping  of  several  tracts  belonging  to  the  same  taxpayer  is  expressly  author- 
ized where  practicable.^  So  the  grouping  and  joining  of  real  estate  belonging 
to  different  owners  as  one  tract,  and  assessing  it  as  the  property  of  one  of 
them,  renders  the  assessment  void  in  some  states,  while  in  others  it  is  only 
an  irregularity  or  overvaluation.'    The  statutory  requirement  that  each 


1.  iaparato  hMwrniauA  of  FBJMU~S«unI 
BalM  —  United  StaM.  —  French  v,  Edwards, 
13  Wall.  (U.  S.)  sit;  Asaesfors  v.  Pullnum't 
Palace-Car  Co.,  (C.  C  A.)  60  Fed.  Rep.  37 
affirming  ss  Fed.  Rep.  206  (construing  Louis- 
iana statute) ;  Land,  etc,  Imp.  Co.  v.  Bardon, 
45  Fed.  Rep.  706 ;  Davis  c.  McGee,  28  Fed.  Rep. 
S67. 

Aittboma.  —  Walker  v.  ClufMnan.  2i  Ala.  116. 

CaKfomia.  —  Cadwalader  v.  Nuh,  73  Cat 
43 ;  People  V.  Hollister,  47  Cal.  408 ;  People  v. 
Sierra  Buttes  Quartz  Min.  Co.,  39  Cat  s"' 

Florida, —  McKeown  v.  Collins,  38  Fla.  276; 
Parker  v.  Jacksonville,  37  Fla.  343 ;  Levy  v. 
Ladd,  35  Fla.  391,  citing  Graham  v.  Florida 
Land,  etc.,  Co.,  33  Fla.  356 ;  Ktssimmee  Cttjr 
V.  Cannon,  26  Fla.  3. 

Illinois.  — Howt  v.  People,  86  111.  288; 
Thatcher  v.  People,  79  111.  597.  ■ 

Iowa. — Comoy  v.  Wetmore,  9a  Iowa  100, 

Kansas.  —  Hall  v.  Dodge,  18  Kan.  277. 

Louisiana.  —  Hood  V.  New  Orleans,  49  La. 
Ann.  1 46 1. 

Maine.  —  Nason  v.  Ricker,  IS3  He.  381 ; 
Shimmin  v.  Inman,  26  Me.  328. 

Massachusetts.  —  Jennings  v.  Collins,  99 
Mass.  39;  Hayden  v.  Foster,  13  Pick.  (Mass.) 
49». 

Missouri. — Yeaman  r.  Lepp,  167  Mo.  61; 
State  V.  Wabash  R.  Co.,  114  Mo.  i. 

Montana.  —  Cobban  v.  Hinds,  23  Mont,  338; 
Deloughrey  v.  Hinds,  as  Mont  260. 

Nebraska.  —  Dundy  v.  Richardson  Comity, 
8  Neb.  508. 

Nevada.  —  Peers  v.  Reed,  23  Nev.  404 ;  State 
V.  Central  Pac  R.  Co.,  21  Nev.  94;  Wright  v. 
Cradlebau^,  3  Nev.  341. 

Nno  Jersey.  —  State  v.  Van  Horn,  40  N.  J. 
L.  143- 

N€W  York.  —  May  v.  Traphagen,  139  N.  Y. 
478,  reversing  (Brooklyn  City  Ct.  Gen.  T.)  19 
N.  Y.  Supp.  679 ;  Smith  v.  Brooklyn,  33  N.  Y. 
App.  Div.  223 ;  Dike  v.  Lewis,  a  Barb.  (N.  Y.) 
344" 

North  Dakota.  —  Roberts  v.  Fargo  First  NaL 
Bank,  8  N.  Dak.  504. 

Oklahoma.  —  Frazier  v.  Prince,  8  OUa.  353, 
citing  25  Am.  and  Eng.  Ehcyc.  or  Law  (ist 
ed.)  222. 

Pennsylvania.  —  Hutchinson  v.  Kline,  199 
Pa.  St.  564;  Fisk  v.  Corey,  141  Pa.  St.  334; 
Reading  v.  Finney,  73  Pa.  St.  467  i  Brown  v. 
Hays,  66  Pa.  St.  229 ;  Heft  v.  Gephart,  65  Pa. 
St.  510;  Russel  V.  Wemitz,  34  Pa.  St.  337; 
Insurance  Co.  v.  Yard,  17  Pa.  St.  338;  Phila- 
delphia V.  Thurlow,  6  Pa.  Dist  51.  39  W.  N. 
C  (Pa.)  41':  Harper  v.  M'Keehan.  3  W.  ft  S. 
(Pa.)  238;  Ctmningham  v.  White,  3  Pa.  Dist 
S31,  citing  Morton  v,  Harris,  9  Watts  (Pa.) 
319. 

Rhode  Island.  —  St.  Mary's  Cbureh  v.  THpP, 
I4-R.  I.  307 ;  Young  v.  Joalin,  (3  R.  I.  675, 


Goerguin  v.  San  Antonio,  19  Tex.  Gv.  App. 
98;  McCombi  V.  Rockport.  14  Tex.  Civ.  App. 
560. 

Washington.  — Eunia  Dist.  Gold  Min.  Co. 
V.  Ferry  County,  a8  Wash.  250;  Lockwood  v. 
Roys,  II  Wash.  697 ; 

fVest  Virginia.  —  Boggess  v.  Scott,  48  W. 
Va.  316;  Winning  v.  Eakin,  44  W.  Va.  19. 
JVitconsin.  —  Neu  v.  Voege,  96  Wis.  489. 
Biddaat  aad  Vonnatdent,  Ssatad  and  Vmaatad 
lull.  — See  the  cases  dted  supra,  this  sub- 
division. Naming  the  Taxpayer — Resident  and 
Nonresident,  Seated  and  Unseated  Lands. 

Badaetloa  in  Oross  by  Board  of  Bevlsw  ci 
Separate  Talnatlons  of  lots  belonging  to  one 
owner  has  been  held  proper.  People  v.  Feitner, 
6t  N.  Y.  App.  Div.  456,  aMrmed  without 
cqMnion  168  N.  Y.  677. 

OontlTeAeti.— Such  a  defect  may  be  cured 
and  the  assessment  validated  by  act  of  the 
legislature.    Parker  v.  Jacksonville,  37  Fla.  342. 

9.  Aisaiments  Oronping  and  Joining  Land 
Owned  by  Parson  AiasiBsd  with  That  Hot  Owned 
by  Him  —  California.  —  Klumpke    v.  Baker, 
131  Cal.  80;  Terrill  v.  Groves,  18  Cal.  149. 
Illinois.  —  Howe  v.  People,  86  III.  288. 
Indiana.  —  Romig  v.  Lafayette,  33  Ind.  30. 
Kanuaa.  —  Challiss    v.    Hekebikaemper,  14 
Kan.  474. 

LoNutOfia.  —  George  v.  Cole,  109  La.  816; 
Howcott  V.  Fifth.  Louisiana  Levee  Dist,  46  La. 
Aifti.  322. 

Maine.  —  Barker  v.  Blake,  36  Me.  433. 
Massachusetts.  — Jennings    v.    Collins,  99 
Mass.  29;  Howe  v.  Boston,  7  Cush.  (Mass.) 
373;  Hayden  v.  Foster,  13  Pick.  (Mass.)  492. 

Michigan.  —  Auditor  Gen.  v.  Pioneer  Iron 
Co.,  123  Mich.  531 ;  Hanscom  v.  Hinman,  30 
Mich.  430;  Cooiey  v.  Waterman,  16  Mich.  366. 

Minnesota.  —  Minneapolis  R.  Terminal  Co. 
V.  Minnesota  Debenture  Co.,  81  Minn.  66; 
Famham  v.' Jones,  33  Minn.  7. 

Mississippi.  —  Sim  v.  Warren,  67  Miss.  278; 
Dunn  V.  Winston,  31  Miss.  135. 

Montana.  —  Cobban  v.  Hinds,  33  Mont.  338; 
Deloughrey  v.  Hinds,  33  Mont  a6o. 
Nebraska. —  Sviv^  v.  Tiemey,  56  Neb.  514. 
New  Hampshire.  —  Mowry  v.  Bladin,  64  N. 
H.  3. 

New  lersey.  —  State  v.  North  Bergen,  39  N. 
J.  L.  694. 

Ohio.  —  Douglas  v.  Dangerfietd,  10  Ohio 
156. 

Oregon.  —  Title  Trust  Co.  v.  Aylsworth,  40 
Oregon  30. 

Pennsyh/ania.  —  Fisk  v.  Corey,  141  Pa.  St 
334 ;  Philadelphia  v.  Unknown  Owner,  20  Pa. 
Super.  Ct.  203,  followed  Philadelphia  v.  Allen, 
30  Pa.  Super.  Ct  209 ;  Philadelphia  v.  Thurlow, 
5  Pa.  Super.  Ct.  600. 

Washington.  —  Coolidge  v.  Pierce  County,  28 
Wash.  95- 

Set        Dovylas  Co.  v.  Com.,  97  Va.  397, 

H7  Y9(w»WVII. 
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parcel  shall  be  separately  assessed  does  not  necessarily  mean  that  real  estate 
for  purposes  of  assessment  must  be  divided  into  the  smallest  subdivisions 
possible;^  and  it  is  generally  held  not  to  compel  a  separate  assessment  of 
contiguous  parcels  belonging  to  the  same  person  and  occupied  as  a  single 
tract,  at  least  where  they  arc  covered  with  improvements  in  such  manner  as 
to  render  a  separate  valuation  impracticable.* 

(g)  Waiver  and  Ertoi^r.  —  Where  a  statement  or  return  of  properly  for 
taxation  is  made  by  the  taxpayer  he  is  generally  held  to  be  estopped  from 
objecting  to  assessments  that  follow  the  divisions  and  descriptions  as  he  has 
given  them  in,  although  they  do  not  conform  to  the  requirements  of  the 
statute.' 

(h^  PerMuil  Liability  Anr  TazM  and  TerfBltarM.  —  In  some  jurisdictions,  while  a 
description  wholly  indefinite  and  uncertain  will  not  sustain  a  forfeiture  or  sale 
of  the  land  for  the  taxes,  it  will  be  sufficient  to  create  a  personal  liability  if 


1.  Wliat  Oonititiitai  a  Traet  or  Paral. — Jones 

V.  Pelham,  84  Ala.  208;  Moore  v.  People,  106 
III.  376;  Pitkin  V.  Yaw,  13  III.  251;  Spellman 
V.  Curtenius,  13  111.  409,  cited  Weaver  v.  Grant, 
39  Iowa  294;  Martin  v.  Cote,  38  Iowa  141; 
Howland  v.  Pettey,  15  R.  I.  603, 

Itt  BnbdiTidl^  Traata  an  assessor,  unless  au- 
thorized by  law,  may  not  make  his  own  sub- 
division, nor  follow  subdivisions  unknown  to 
the  owner.  Bidleman  t>.  Brooks.  s8  Cal.  73; 
People  V.  Palmer,  113  III.  346,  cited  Gilbert  v. 
Morgan,  98  111.  App.  281  ;  Gage  v.  Rumsey,  73 
111.  473;  Brown  v.  Hays,  66  Pa.  St.  229; 
Reading  v,  Finney,  73  Pa.  St.  467 ;  Phila- 
delphia f.  Thurlow,  6  Pa.  Dist.  51,  39  W.  N. 
C,  (Pa.)  4'2.  See  also  Hairston  v.  Stinson,  13 
Ired.  L.  (35  N.  Car.)  479.  He  is  not  required 
to  follow  subdivisions  made  by  tbe  owner, 
however,  so  long  as  tbe  latter  retains  title  to  the 
whole  tract.  Jennings  v.  Collins,  99  Mass.  39 ; 
Bemis  v.  Caldwell,  143  Mass.  399 ;  Guerguin 
V.  San  Antonio,  19  Tex.  Civ.  App.  98;  San 
Antonio  v.  Raley,  (Tex.  Civ.  App,  1895)  32  S. 
W.  Rep.  180;  Eureka  Dist.  Gold  Min.  Co.  r. 
Ferry  County,  28  Wash.  250. 

A  Traet  Ptottod  In  Straett  may  be  assessed  in 
lots  on  the  streets,  unless  the  streets  are  private 
streets  or  alleys.  Philadelphia  v.  Thnrlow,  6 
Pa.  Dist.  51,  39  W.  N.  C.  (Pa.)  41a. 

In  Vlisonri  the  statute  directs  land  to  be 
listed  by  the  smallest  legal  subdivisions  or 
parts,  except  when  parcels  are  under  one  owner- 
ship and  can  be  consolidated.  State  v. 
Wabash  R.  Co.,  114  Mo.  i;  Yeaman  v.  Lepp, 
167  Mo.  61. 

8.  Fanali  Owned  asd  Oeniplea  as  a  ttngla 
TttiA  — United  States.  —  New  York  Guaranty, 
etc.,  Co.  V.  Tacoma  R.,  etc.,  Co.,  (C.  C.  A.)  93 
Fed.  Rep.  sr. 

Arizona.  —  Jacobs  v,  Buckalew,  (Ariz.  1895) 
42  Pac.  Rep.  619. 

California.  —  People  v.  Culverwell,  44  Cal. 
620;  People  V.  Morse,  43  Cal.  534. 

Idaho.  —  Co-operative  Sav.,  etc.,  Assoc  v. 
Green,  5  Idaho  660. 

Illinois.  —  Mix  v.  People,  116  III.  265; 
Pfeiffer  v.  People,  170  III.  347,  citing  25  An. 
AND  Eng.  Encyc.  of  Law  (ist  ed.)  233. 

Iowa.  —  Weaver  v.  Grant,  39  Iowa  294. 

Kansas. —  Dodge  v.  Emmons,  34  Kan.  732; 
Hall  v.  Dodge,  tS  Kan,  280;  McQuesten  v. 
Svope,  I  a  Kan.  3a, 


Nebraska.  —  Pettibone  v.  Fitzgerald,  6a  Neb. 
869;  Spiech  V.  Tiemey,  56  Neb.  514. 

New  /«rw3).  —  State  V.  Piatt,  34  N.  J.  L. 

108. 

Vermont.  —  Bellows  Falls  Canal  Co.  v.  Rock- 
ingham, 37  Vt.  622. 

Washington.  —  Eureka  Dist.  Gold  Min.  Co.  v. 
Ferry  County,  28  Wash.  350;  Pacific  County 
V.  Enis,  13  Wash.  108. 

Wtst  Virginia.  —  Maxwell  v.  Cunningham. 
50  W.  Va.  298. 

Wisconsin.  —  Neu  v.  Voege,  96  Wis.  489, 
Contra.  —  Frazier  v.  Prince,  8  Okla.  253. 
Tha  Via  and  Nature  of  the  property  must 
determine  whether  it  is  to  be  regarded  as  a 
unit.    Weaver  v.  Grant,  39  Iowa  294. 

Bridga  and  ApproaelM  Conititsta  Unit  —  Keo- 
kuk, etc..  Bridge  Co.  v.  People,  176  III.  267. 

8.  Baton  of  Froparty  as  a  WaiTer  or  Eitoppd. 
—  Cadwalader  v.  Nash,  73  CaL  43 ;  Albany  Brew- 
ing Co.  V.  Meriden,  48  Conn.  243 ;  Kissimmee 
City  V.  Drought,  26  Fla.  1,  23  Am.  St  Rep. 
546;  Jeffries  v.  Clark,  23  Kan.  448;  Spiech  p. 
Tierney,  56  Neb.  514;  Warwick,  etc.  Water 
Co.  V.  Carr,  (R.  I.  1903)  52  Atl.  Rep.  1030; 
Mowry  v.  Slatersvitle  Milts,  30  R.  I.  94;  Eustis 
V.  Henrietta,  90  Tex.  468,  rtvtrsing  on  other 
grounds  (Tex.  Civ.  App.  1896)  37  S.  W.  Rep. 
632,  followed  (Tex.  Civ.  App.  1897)  41  S.  W. 
Rep.  720 ;  Cooper  Grocery  Co.  v.  Waco,  30  Tex. 
Civ.  App.  623 ;  San  Antonio  v.  Raley,  (Tex, 
Civ.  App,  1895)  32  S.  W.  Rep.  180;  Grace  v. 
Bonham,  36  Tex.  Civ.  App.  i6t ;  Harris  v. 
Houston,  21  Tex.  Civ.  App.  432 ;  Turner 
V.  Houston,  31  Tex.  Civ.  App.  314;  Scollard  v. 
Dallas,  16  Tex.  Civ.  App.  620;  McCombs  v. 
Roclcport,  14  Tex.  Civ.  App.  560;  Dallas  Title, 
etc.,  Co.  V.  Oak  CMS,  8  Tex.  Civ.  App.  217. 
Contra,  State  v.  Burroug^i,  174  Mo.  700;  Power 
f.  Bowdle,  3  N,  Dak.  107,  44  Am.  St  Rep. 
Sii. 

Doioriptioiii  In  Former  AasaMments  paid  with- 
out objection  create  estoppel.  Beoton  v.  Mer- 
rill, 68  N.  H.-  369.  Compare  McWilliams  v. 
Great  Spirit  Springs  Co.,  7  Kan.  App.  aio. 

Wboro  tb«  Tazpayar  Botnnu  His  Bool  Ertato 
ia  Soparata  Diatlnet  Farosla,  an  assessment  whidi 
includes  them  all  under  one  designation,  in- 
stead of  separately  describing  and  valuing  them 
as  required  by  the  statute,  is  invalid.  Taylor 
.V.  Narragsnsett  Pier  Co.,  19  R.  I.  133;  Evans 
r.  Newell,  18  R.  I.  38. 
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the  property  valued  by  the  assessors  can  be  ascertained  by  evidence^  and  the 
assessment  is  just  and  equitable  in  amount.' 

^.  Valuation  of  Property  —  (i)  In  General.  —  The  constitutions  or 
revenue  acts  of  most  states  require  all  property  to  be  assessed  for  taxation  at 
its  actual  or  fair  cash  value,  which  is  sometimes  defined  to  be  the  amount  at 
which  the  property  would  be  appraised  iC  taken  in  payment  of  a  just  debt  due 
from  a  solvent  debtor,  or  the  price  it  would  bring  at  a  fair  voluntary  sale.* 
The  legislature  has  the  power,  however,  to  fix  the  assessed  value  at  less  than 
the  fuU  value,  where  the  constitution  is  silent  on  the  subject ;  since  the  rule 
requirii^  uniformity  of  taxation  may  be  equally  well  secured  by  a  proportionate 
basis.' 

(2)  How  Values  Determined.  —  In  fixing  this  value  the  assessing  officers 
act  judicially.    They  may  base  their  determinations  solely  upon  their  own 


1.  Fenonal  liability  and  ForfUtnrw.  —  Shaw 
V.  Orr,  30  Iowa  355,  citing  Burlington,  etc.,  R. 
Co.  V.  Spearman,  12  Iowa  112;  Hood  v.  New 
Orleans,  49  La.  Ann.  1461  ;  Rockland  v,  Ulmer, 
84  Me.  503 ;  Cressey  v.  Parks,  76  Me.  532 ; 
Dundy  v.  Richardson  Coanty,  8  Neb.  508 ;  New- 
comb  f .  Franklin  Tp.,  46  N.  J.  L.  437 ;  Clark 
V.  Mulford,  43  N.  J.  L.  550 ;  State  v.  Elizabctb, 
39  N.  J.  L.  689;  State  v.  Union  Tp..  36  N.  J. 
L.  309. 

8.  Aetoai  or  Fair  Cub  Talae  —  United  States. 
—  Huntington  v.  Central  Pac.  R.  Co.,  a  Sawy. 
(U.  S.)  S03 ;  Keener  v.  Union  Pac.  R.  Co.,  31 
Fed.  Rep.  ia6. 

Alabama.  —  Capital  City  Water  Co.  v.  Board 
of  Revenue,  9a  Ala.  380. 

.  Arizona.  —  Cochiie  County  v.  Copper  Queen 
Consol.  Min.  Co.,  (Ariz.  1903)  71  Pac.  Rep. 
946. 

Colorado.  —  Gillett  v.  Logaii  County,  13  Colo. 
App.  380. 

Connecticut.  —  Dennis's   Afveal,   7a  Conn. 

369. 

Florida.  —  Tampa  v.  Mugge,  40  Fla.  326. 

Illmoit.  —  Illinois,  etc,  R.,  etc,  Co.  v.  Stoo- 
key.  laa  111.  358;  People  v.  Lota  in  Ashley, 
132  111.  397. 

Indiana.  —  Willis  v.  Crowder,  134  Ind.  515. 

Kansas.  —  Stanfield  v.  Boyd,  10  Kan.  App. 
265. 

Kentucky.  —  Owensboro  Waterworks  Co.  v. 
Owensboro,  74  S.  W.  Rep.  685,  24  Ky.  L.  Rep. 
2530,  rekearing  dtnied  (Ky.  igoi)  75  5.  W. 
Rep.  26S. 

Massachusetts.  —  National  Bank  of  Com- 
merce V.  New  Bedford,  175  Mass.  257;  Tre- 
mont,  etc..  Mills  v.  Lowell,  163  Mass.  383; 
Lowell  V.  Middlesex  County,  152  Mass.  372. 

Michigan.  —  Detroit  Citizens'  St.  R.  Cp.  v. 
Detroit,  125  Mich.  673,  84  Am.  St.  Rep.  589; 
Auditor  Gen.  v.  Ayer,  122  Mich.  136;  Wattles 
V.  Lapeer,  40  Mich.  624 ;  Hogelskamp  v.  Weeks, 
37  Mich.  432;  Clark  v.  Crane,  $  Mich.  151.  71 
Am.  Dec.  776. 

Missouri.  —  State  v,  Stamm,  165  Mo.  73- 

Nebraska.  —  Miller  v.  Hurford,  13  Neb.  13. 

New  Hampshire.  —  Winnipiseogce  Lake  Cot- 
ton, etc.,  Mfg.  Co.  V.  Gilford,  67  N.  H.  514. 

New  jersey.  —  Blume  v.  Bowes,  65  N.  J.  L. 
470;  Crispin  v.  Vansycklc.  49  N.  J.  L.  366; 
State  V.  Hombacker,  4a  N.  J.  L.  635- 

Nm>  York.  — "People  v.  Barker,  146  N.  Y. 
304;  People  V.  Barker,  139  N.  Y.  SS.  rtversing 
on  other  grounds  68  Hun  (N.  Y.)  513;  People 

37  C.  of  L.— 44  6»9 


V.  Assessors,  39  N.  Y.  81,  97  Am.  Dec.  773; 
People  V.  Ferguson,  38  N.  Y.  89 ;  Osw^o 
Starch  Factory  v.  DoUoway,  31  N.  Y.  449; 
Inman  v.  Coleman,  37  Hun  (N.  Y.)  170. 

Ohio.  —  State  v.  Lewis,  64  Ohio  St.  216; 
Ohio  Farmers  Ins.  Co.  v.  Hard,  10  Ohio  Dec. 
469,  8  Ohio  N.  P.  36. 

Oklahoma.  —  Streight  v.  Durham,  10  Olda. 
361. 

Oregon.  —  Oregon,  etc.,  R.  Co.  V.  Jackson 
County,  38  Oregon  5B9;  Dayton  v.  Multnomah 
County,  34  Oregon  239. 

Pennsylvania.  —  Com.  v.  L«gh  Valley  R.  Co., 
104  Pa.  St.  89. 

Tennessee.  —  Carroll  v.  Alsup,  107  Tenn. 
257- 

Utah.  —  State  v.  Armstrong,  19  Utah  117; 
State  V.  Thomas,  16  Utah  86. 

Washington.  —  Eureka  Dist.  Gold  Min,  Co.  v. 
Ferry  County,  28  Wash.  250. 

Canada.  —  Bell  Telephone  Co.  v.  Ascot,  16 
Quebec  Super.  Ct.  436. 

Ballzvad  Tropar^.  —  Sec  the  title  Taxation 
(Cokporatk),  post.  See  also  Cincinnati  South- 
em  R.  Co.  V.  Guenther,  19  Fed.  Rep.  395; 
State  V.  Illinois  Cent.  R.  Co.,  37  111.  64,  79 
Am.  Dec.  396 ;  Atlantic,  etc.,  R.  Co,  v.  State, 
60  N.  H.  133 :  Central  R.  Co.  v.  Assessors,  49 
N.  J,  L.  I ;  People  v.  Keator,  (Supm.  Ct.  Spec. 
T.)  67  How  Pt.  (N.  Y.)  377 ;  People  v.  Weaver, 
(Supm.  Ct.  Spec  T.)  67  How  Pr.  (N-.  Y.)  477 : 
People  V.  Hicks.  40  Hun  (N.  Y.)  598. 

Tlw  *'Aetul  Talu,"  '*TnM  Talua,"  6r  "CmIi 
Talu»**  the  expressions  being  synonymous,  are 
made  the  basis  by  which  the  tax  or  value  must 
be  graduated  or  determined.  Carroll  v.  Alsup, 
107  Tenn.  357. 

Frassnt  and  Hot  ProspsetiTS  Valae,  —  State  v. 
Illinois  CenL  R.  Co.,  37  111.  64,  79  Am.  Dec. 
396- 

Whtta  Than  An  Two  Kinds  sf  Moiwy  of  Vn- 
e^ul  Talna  in  circulation,  it  is  essential  to 
tmiformity  in  taxation  that  the  legislature  di- 
rect assessors  as  to  which  they  shall  base  their 
estimates  of  valne  upon.  State  v.  Kruttschnitt, 
4  Nev.  178;  State  v.  Fish,  4  Nev.  3i6.  See  also 
Pacific  Ins,  Co.  v.  Soule.  7  Wall.  (U.  S.)  433; 
Hagar  v.  Reclamation  Dist  No.  108,  11 1  U.  S. 
701. 

8.  AsHtOMBti  at  Laii  than  Aetnal  Tains, — 

Chicago  V.  Fishbum,  189  111.  367.  See  also 
Stratton  v.  Collins,  43  N.  J.  L.  563;  West 
Hoboken  v.  Taxation  Com'rs,  66  N.  J.  L.  i6a; 
Hixon  V.  Eagle  River,  91  Wis.  649. 
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knowledge  in  so  far  as  they  are  personally  ct^izant  of  values,  unless  it  is 
provided  otherwise  by  statute.  In  other  cases  they  must  proceed  upon 
inquiry  and  exercise  their  best  judgment  upon  all  the  evidence  and  information 
obtainable.*  What  the  law  ret^uires  of  assessors  is  an  intelligent  and  fair 
exercise  of  the  powers  conferred  upon  them.  It  does  not  permit  them  to 
value  property  arbitrarily  and  capriciously,  thereby  unequally  apportioning 
the  burden  of  taxation.* 

(3)  Methods  of  ValutUion  —  Elements  of  Value  —  (»)  i&  Ocaanl.  —  The 
advantages  and  disadvantages  of  location,  earning  capacity,  cost  of  con- 
struction, market  price,  or  other  elements  which  enter  into  and  constitute  the 
value  of  property,  should  be  considered*  by  the  assessing  officers  in  arriving 
at  their  determination.  The  method  to  be  followed  and  the  elements  of 
value  to  be  taken  into  consideration  in  a  particular  case  must  generally  be 
determined  by  the  character  and  situation  ot  the  property  involved.'  There 


1.  How  TftloM  Betmintd— FforMo.  — King 

V.  Gwynn,  14  Fla.  32. 

Illinois.  — %X.  Lonis,  ete.,  R.  Co.  v.  Snrrell, 
88  111.  535. 

/0VW.  —  Beeson  v.  Jobnt,  59  Iowa  166. 

^0vadB.  —  State  v.  Central  Pac  R.  Co.,  10 
Nev.  47- 

New  Hampthire.  —  Dewey  r.  Stratford,  4a 

N.  H.  282. 

New  York.  —  People  v.  Barker,  48  N.  Y,  76 ; 
Vail  V.  Owen,  19  Barb.  (N.  Y.)  22;  People  v. 
McNamara,  18  N.  Y.  App.  Div.  17. 

Ohio,  —  I.udlow  V.  Lewis,  g  Ohio  Dec.  600, 
6  Ohio  N.  P.  513;  Nova  Ceaaarea  Harmony 
Lodge  No.  a  v.  Hagerty,  11  Ohio  Dec.  (Re- 
print) 595.  aS  Cine  L.  Bui.  67. 

Vermont.  —  Weatberbead  v.  Guilford,  6a  Vt. 
327- 

Fhytloal  and  Tangible  Property  whose  value 
is  of  common  knowledge  may  be  assessed  ac- 
cording to  their  own  judgment  by  tbe  assessors 
subject,  of  course,  to  review  in  any  manner 
provided  by  law.  People  v.  McNanuua,  18  N. 
Y.  App.  Div.  17. 

8.  Arbitrary  Valoatlona.  —  Tampa  v.  Mugge, 
40  Fla.  326 ;  People  v.  Fraser,  74  Hun  (N.  Y.) 
282,  aMrmed  without  opinion  145  N.  Y.  593; 
Rawson  v,  Schott,  7  Ohio  Cir.  Dec.  256,  14 
Ohio  Cir,  Ct.  94 ;  Gerke  Brewing  Co.  v.  Hagerty, 
I  Ohio  D«c.  687,  I  Ohio  N.  P.  68.  See  infra, 
this  section.  Appeal  and  Review. 

8.  Mathodtirf  Valnaitlmi  — EtoiUBtiof  Talat — 
United  States.  —  Cincinnati  Soutbem  R.  Co.  v, 
Guenther,  19  Fed.  Rep.  395. 

Altdfama.  —  State  v.  Sage  Land,  etc,  Co., 
it8  Ala.  677;  State  v.  Bienville  Water  Supply 
Co.,  89  Ala.  325:  Stein  v.  Mobile,  17  Ala.  234. 

Connecticut.  —  WJiite  v.  Portland,  63  Conn. 
18. 

Georgia.  —  State  v.  Southwestern  R.  Co.,  70 
Ga.  II. 

Illinois.  —  Keokuk,  etc.  Bridge  Co.  v.  Peo- 
ple. 161  111.  514;  State  V.  Illinois  Cent.  R.  Co., 
27  lU.  64,  79  Am.  Dec  396 ;  Fitch  n  Pinkard, 

5  III.  69. 

Indiana.  —  Willis  v.  Crowder,  134  Ind.  515. 

Louisiana.  —  Morgan's  Louisiana,  etc,  R., 
etc.,  Co.  V.  Board  of  Reviewers,  41  La.  Ann. 
1156. 

Maine. — Aubnm  v.  Young  Men's  Christian 
Assoc.,  86  Me.  244,  citing  Cressey  v.  Parks.  76 

Mc  Si2. 

Massachusetts.  —  Troy  Cotton,  ete.  Manu- 


factory V.  Fall  River,  167  Mass.  517;  Tremont, 
etc.  Mills  V.  Lowell,  163  Mass.  283 ;  Pingree 
V.  Berkshire  County,  loa  Mass.  76 ;  Boston 
Water  Power  Co.  v.  Boston,  9  Met.  (Mass.) 
199;  Lowell  V.  Middlesex  County,  6  Allen 
(Mass.)  131. 

Mississippi.  —  Union  Invest.  Co.  v.  Harri- 
son County,  67  Miss.  614. 

Nebraska.  —  State  v.  Savage,  (Neb.  1902)  91 
N.  W.  Rep.  716. 

New  Hampshire.  —  Winnipiseogee  Lake  Cot- 
ton, etc.,  Mfg.  Co.  V.  Gilford,  64  N.  H.  337; 
Atlantic,  etc.,  R.  Co.  v.  State,  60  N.  H.  133. 

Neto  Jersey.  —  Central  R.  Co.  v.  Assessors, 
49  N.  J.  L.  I ;  New  York,  etc,  R.  Co.  v.  Hughes, 
46  N.  J.  L.  67 ;  State  V.  Abbott,  42  N.  J,  h. 
Ill ;  State  v.  Jersey  City,  36  N.  J.  L.  56;  State 
V.  Metr,  31  N,  J.  L.  378 ;  State  v.  Dickerson,  25 
N.  J.  L.  427;  State  r.  Flavell,  34  N.  J.  L.  370. 

New  York.  —  People  v.  Tax  Com'rs,  104  N. 
Y.  240;  People  V.  Barker,  48  N,  Y.  70;  People 
V.  KaU>fleis^,  25  N.  Y.  App.  Div.  432.  appeal 
dumissed  without  opinion  156  N.  Y.  678;  Peo- 
ple V.  Barker  (Supm.  Ct.  Spec  T.)  16  Misc 
(N.  Y.)  258;  People  v.  Keator,  (Supm.  Ct 
Spec.  T.)  67  How.  Pr.  (N.  Y.)  277,  36  Hun 
(N,  Y.)  592;  People  v.  Pond,  (Supm.  Ct.  Gen. 
T.)  13  Abb.  N.  Caa.  (N.  Y.)  i. 

Ofcio.  — State  V.  Halliday,  61  Ohio  St.  35a- 

Oregon.  —  Oregon,  etc.,  R.  Co.  v.  Jackson 
County,  38  Oregon  589;  Oregon  Steam  Nav. 
Co.  V.  Wasco  Coun^,  a  Oregon  206. 

Pennsylvania. — Logan  v.  Washington  County, 
29  Pa.  St.  373 ;  Smith  v.  Forest  County,  23  Pa. 
Co.  Ct  643 ;  Cambridge  Springs  Co.'s  Appeal, 
8  Pa.  Dist.  SS.  21  Pa.  Co.  Ct  669;  Berwind 
White  Coal  Min.  Co.  v.  Clearfield  County,  18 
Pa.  Co.  Ct  545  ;  Heberton's  Case,  2  Pa.  Dist. 
794,  13  Pa.  Co.  Ct  372. 

Texas.  —  Daugherty  v.  Thompson,  71  Tex. 
193. 

IViseonsin.  —  Webster-Glover  Lumber,  etc, 
Co.  V.  St  Croix  County,  63  Wia.  647;  Sal- 
scheider  v.  Ft  Howard,  45  Wis.  521 ;  Hersey 
V.  Barron  County,  37  Wis.  75. 

The  Yalns  of  FroiMrty  results  from  the  use 
to  which  it  is  put,  and  varies  with  the  profit- 
ableness of  that  use,  present  and  prospective, 
actual  and  anticipated.  Wells,  etc.,  Co.'s  Ex- 
press V.  Crawford  County,  63  Ark.  576. 

Th*  Ooastltvtlon  does  not  leave  room  for  a 
different  basts  of  valuation  of  real  {uoperty 
as  vacant  or  occupied.    Nor  can  it  be  evaded 
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exists  in  fact  no  rigid  rule  for  the  valuation,  which  is  affected  by  a  multitude 
of  circumstances  which  no  rule  can  foresee  or  provide  for.  The  assessor 
must  consider  all  these  circumstances  and  elements  of  value,  and  must  exercise 
a  prudent  discretion  in  reaching  a  conclusion.*  Where  property  is  correctly 
valued,  an  assessment  is  not  void  because  an  erroneous  method  was  followed 
by  the  assessing  officers  in  fixing  the  valuation.* 

(b)  Stotutory  IMnetioni,  —  The  revenue  acts  sometimes  contain  directions  as 
to  the  elements  of  value  to  be  considered  in  assessing  real  estate  and  some 
other  classes  of  property,  such  as  stock  in  trade,  partnership  property,  material 
uied  in  manufacturing,  and  the  product  of  mines.'  A  provision  that  the 
valuation  shall  be  made  upon  actual  view  uf  the  property  is  generally 
directory  merely,* 

{4)  Separate  Interests  Arising  Out  of  Same  Property,  —  Where  there  are 
several  estates  or  interests  arising  out  of  the  same  property,  in  assessing  a 
particular  interest  its  comparative  value  should  be  ascertained,  having  reference 
to  the  terms  and  conditions  under  which  it  is  held  and  the  value  of  the 
whole;  and  the  aggregate  of  the  separate  valuations  should  not  exceed  the 
fair  cash  value  of  the  property  considered  as  an  entirety.** 

(5)  Choses  in  Action.  —  Shares  of  stock,  bonds,  notes,  and  like  choses  in 
action  are  to  be  listed  at  their  actual  and  not  their  nominal  or  face  value, 
unless  the  two  values  coincide ;  and  if  wholly  worthless  they  are  not  subject 
to  taxation.* 

Utah  zzz;  Centennial  Eureka  Min.  Co.  v. 
Juab  County,  33  Utah  395. 

Virginia.  —  Com.  v.  Brown,  91  Va.  762. 
lVathington.  —  Emtk».  Dist.  Gold  Min.  Co. 
V.  Ferry  County,  28  Wash.  250. 

West  VirgtHia.  —  Charleston,  etc.  Bridge  Co. 
V.  Kanawaba  County  Ct.,  41  W.  Va.  658. 

In  tba  AbuDM  of  ConititnlioBal  BhIm  such  legis- 
lative directions  must  be  followed.  State  v. 
Savage,  (Neb.  igoa)  91  N.  W.  Rep,  716;  Com. 
v.  Brown,  91  Va.  762;  Charleston,  etc..  Bridge 
Co.  V.  Kanawha  County  Ct.,  41  W.  Va.  658. 

Pnnr  of  Dtnotion  Confured  on  Stats  Auditor. 
—  State  V,  Halliday,  61  Ohio  St.  352. 

4.  Aetnal  View. —  Moore  v.  Turner,  43  Ark. 
243 ;  Boorman  v.  Juneau  County,  76  Wis.  550. 
See  also  Ludlow  v.  Lewis,  9  Ohio  Dec.  600,  6 
Ohio  N.  P.  513 ;  Nova  Ceasarea  Harmony 
Lodge  No.  3  V.  Hagerty,  11  Ohio  Dec.  (Re- 
print) S9S,  28  Cine.  L.  Bui.  67.  Compare  Her- 
sey  V.  Barron  County,  37  Wis.  75 :  Marsh  v. 
Clarlc  County,  42  Wis.  503,  cited  Flumer  v. 
Marathon  County,  46  Wis.  163. 

6.  Seponte  Xntorests  Arising  Ont  of  Bum  Fto^ 
Orty.  —  Freeman  v.  State,  113  Ala.  ao8;  Con- 
solidated Coal  Co.  V.  Baker,  133  HI.  545;  Globe 
Lumber  Co,  v.  Lockett,  106  La.  414  I  Tremont, 
etc..  Mills  V.  Lowell,  163  Mass.  283;  Cincin- 
nati College  p.  Yeatman,  30  Ohio  St.  276  ;  Logan 
V.  Washington  County,  29  Pa.  St.  373  ;  Ber- 
wind  White  Coal  Min.  Co.  v.  Clearfield  County, 
18  Pa.  Co.  Ct.  545 ;  Daugberty  v.  Thompson, 
71  Tex.  192;  State  v.  Taylor,  72  Tex.  297. 

Anniiity  and  Tond  from  Whieb  It  Proceeds.  — 
Com,  r,  Nute,  72  S.  W.  Rep.  1090,  24  Ky.  L. 
Rep.  2138;  Crispin  v.  Vansyckle,  49  N.  J.  L. 
366;  State  V.  Melroy,  (N.  J.  1890)  19  Atl.  Rep. 
732. 

6.  ChOMi  to  Action  —  Georgia.  —  Irvin  v.  Tur- 
ner, 47  Ga.  382;  Carreker  v.  Walton,  47  Ga. 


by  authorizing  a  valuation  of  one  class  of  prop- 
erty, based  upon  its  value  for  a  particular  use 
only.  SaltoDstall  v.  Board  of  Review,  (Mich. 
190.;)  93  N.  W.  Rep.  246. 

VlUa^re  Amowoti  Dlnotod  to  Follow  Town 
ValaationB  "  as  far  as  practicable,"  must  con- 
ri  Itr  such  valuations  as  an  element  of  the 
assessment.  People  v.  Adams,  125  N.  Y.  471, 
afhrming  (Supm.  Ct.  Gen.  T.)  10  N.  Y.  Supp. 
295-  56  Hun  (N.  Y.)  645. 

1.  New  Orleans  Cotton  Excb.  v.  Assessors, 
37  La.  Ann.  423,  approved  Morgan's  Louisiana, 
etc.,  R,,  etc,  Co.  v.  Board  of  Reviewers,  41  La, 
Ann.  1156. 

8.  Erroneoiu  llatbod  of  Valoatlon.  —  People 
V.  Barker,  66  Hun  (N.  Y.)  21,  affirmed  without 
opinion  137  N.  Y.  544 ;  People  v.  Feitner,  60  N. 
Y.  App.  Div.  282,  affirming  33  Misc.  (N.  Y.) 
32;  State  V.  Lewis,  64  Ohio  St.  216;  Britt  v. 
Lewis,  9  Ohio  Cir.  Dec.  166,  16  Ohio  Cir.  Ct. 
343 ;  Com.  V.  New  York,  etc.,  R.  Co.,  188  Pa. 
St.  169;  Smith  V.  Forest  County,  23  Pa.  Co.  Ct. 
643;  Eureka  Dist  Gold  Min.  Co.  v.  Ferry 
County,  28  Wash,  250 ;  Noyes  v.  King  County, 
18  Wash.  417. 

8.  Statutory  Dlreotloni  —  United  States.  — 
Shotwell  V.  Moore,  129  U.  S.  590. 

lou-a.  —  Jewell  v.  Sumner  Tp.,  113  Iowa  47; 
Jowa  Pipe,  etc.,  Co's  Appeal,  loi  Iowa  170 ; 
Dean  v.  Solon,  97  Iowa  303. 

Michigan.  —  Detroit  Citizens*  St  R.  Co.  v. 
Detroit,  125  Mich.  673,  84  Am.  St  Rep.  589. 

.Montana.  —  Montana  Coal,  etc,.  Coke  Co.  v. 
Livingston,  21  Mont  59. 

Netv  Hampshire.  —  Connecticut  Valley  Lum- 
ber Co.  V.  Monroe,  71  N.  H.  473;  Russell  v. 
Mason,  69  K.  H.  359. 

Okie.  —  Hagerty  v.  Huddleston,  60  Ohio  St. 
149  reversing  2  Ohio  N.  P.  291,  i  Ohio  Dec, 
331- 

Pennsylvania.  —  Com.  v.  New  York,  etc.,  R. 
Co.,  188  Pa.  St  169. 

Utah.  —  M ercur  Gold  Min.,  etc.,  Co.  v.  Spry, 
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minois.  —  Pacific  Hotel  Co.  v.  Lieb,  83  III. 
€03;  Griffin  v.  Board  of  Review,  184  HI.  275. 
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(6)  Deducting  Amount  of  Indebtedness  —  (a)  OuMnil  lab.  ~  Unless  authorized 
by  statute,  no  deductions  can  be  made  from  the  value  of  taxable  property  on 
account  of  indebtedness  or  the  insolvency  of  the  owner.  All  property  must 
bear  its  share  of  taxation,  unless  expressly  exempted  therefrom,* 

SUtttttrr  ChBBffM  ia  Bnla.  —  In  many  jurisdictions  statutes  have  been 
enacted  permitting  deductions  from  the  value  of  taxable  property  to  the 
amount  of  the  debts  of  the  owner  or  of  certain  kinds  of  his  indebtedness. 
Usually  the  deductions  can  be  made-only  from  the  value  of  taxable  credits, 
sometimes  from  that  of  certain  other  classes,  sometimes  from  any  taxable 
property.  Such  statutes  have  been  generally  held  not  to  violate  the  consti- 
tutional requirements  that  taxation  shall  be  equal  and  uniform  and  that  all 
property  shall  be  taxed.  To  be  entitled'  to  the  deduction,  the  taxpayer  must 
conform  to  the  statutory  directions  as  to  the  manner  in  which  it  shall  be 
claimed  and  the  amount  of  the  indebtedness  proved.*    Under  some  statutes 

ConnecxicKt.  —  Hamenley    v,    Franey,  39 

Conn.  176. 

Illinois.  —  Siegfried  v.  Raymond,  190  111. 
424;  Sellars  V.  Barren,  185  lU.  466;  Morris  v. 
Jones,  150  111.  542.  * 

Indiana.  —  State  1r.  Smith,  158  Ind.  543,  two 
justices  dissenting;  Moore  v.  Hewitt,  147  Ind. 
464;  Florer  v,  Sberidan,  137  Ind.  28,  Howard. 
C.  J.,  dissenting,  cited  Ktchmond  First  Nab 
Bank  v.  Turner,  154  Ind.  456;  Matter  v.  Camp- 
bell, 71  Ind.  512. 

Iowa.  —  Hawkcje  Ins.  Co.  v.  Board  of 
Equalization,  75  Iowa  770;  Equitable  L.  Ins. 
Co.  t>.  Board  of  Equalixatioa,  74  Iowa  178; 
Bridgmao  V.  Keokalc,  72  Iowa  43;  Htttckin- 
Bon  V.  Board  of  Equalization,  67  Iowa  182. 

Kansas.  —  Kansas  Mut.  L.  Assoc.  r.  Hill,  51 
Kan.  636 ;  Lappin  v.  Nemaha  County,  6  Kan. 
403 ;  Gibbins  v.  Adamson,  5  Kan.  App.  90, 
affirmed  without  opinion  58  Kan.  818. 

Kentucky.  —  Baldwin  v.  Hewitt,  88  Ky.  673 ; 
Clark  V.  Belknap,  (Ky.  1890}  13  S.  W.  Rep. 
212;  Com.  V.  St  Bernard  Coal  Co.,  (1^.  18S8) 
9  S.  W.  Rep.  709. 

Maryland.  —  Baltimore  v.  Canton  Co.,  63  Md. 
218. 

Massachusetts.  —  Gray  v.  Street  Com'rs,  13S 
Mass.  414;  Deane  v.  Hathaway,  136  Mass.  129. 

Michigan.  —  Beecher  v.  Detroit,  1 10  Mich. 
456 ;  Standard  L..  etc.,  Ins.  Co.  v.  Assessors, 
9S  Mich.  466 ;  Standard  I~,  etc,  Ins.  Co.  v. 
Assessors,  91  Mich.  517;  Detroit  v.  Assessors, 
91  Mich.  78 ;  St.  Joseph  Firat  Nat.  Bank  v.  St. 
Josef*  Tp.,  46  Mich.  526. 

Minnesota.  —  State  v.  London,  etc.,  Mortg. 
Co.,  80  Minn.  277;  State  f.  Willard,  77  Minn. 
190,  citing  25  Am.  and  Erg.  Ehcvc.  of  Law 
(ist  cd.)  229;  State  v.  Redwood  Falls  Bldg., 
etc..  Assoc.,  45  Minn.  154. 

Mississippi.  —  Harness  v.  Williams,  64  Miss. 
600. 

Nebraska.  —  Seward  County  v.  Cattle,  14 
Neb.  144 ;  Jones  v.  Seward  County,  5  Neb.  561. 

New  Hampshire.  —  Farmington  v.  Downing, 
67  N.  H.  441 ;  Peavey  v.  Greenfield.  64  N.  H. 
284 ;  Weston  v.  Manchester,  62  N.  H.  574. 

Netv  Jersey.  —  Williams  v.  Settle,  go  N.  J. 
L.  13a;  Taylor  v.  Love,  43  N.  J.  L.  142; 
State  V.  Hornbacker,  42  N.  J.  L.  635;  State 
V  Creveling,  40  N.  J.  L.  150;  State  V,  Horner, 
38  N.  J.  L.  212:  State  v.  Pettit,  39  N.  J.  L. 
654;  State  f.  Parker,  34  N.  J,  L.  71 ;  State  v. 
Parker,  3a  N.  J.  L.  341 :  State  v.  Johnioii,  30 


Michigan. —  Perkins  v.  Nugent,  45  Mich.  156. 

Minnesota.  —  State  f .  London,  etc.,  Mortg. 
Co.,  80  Minn.  277. 

Mississippi.  —  Oxford  Bank  v.  Lafayette 
County,  79  Miss.  152. 

NewVork. —  People  v.  Barker,  19  N.  Y.  App. 
DiT.  628,  affirmed  154  N.  Y.  128;  People  V. 
Barker,  19  N.  Y.  App.  Dir.  64,  reversed  on 
other  grounds,  154  N.  Y.  122;  People  v.  Tax, 
etc.,  Com'rs,  31  Hun  (N.  Y.)  32. 

Ohio.  —  McCurdy  v.  Pmgh,  59  Ohio  St.  465; 
Cameron  v.  Cappeller,  41  Ohio  St.  533 ;  Ex- 
change Bank  v.  Hines,  3  Ohio  St.  i ;  Sherard 
V.  Lindsay,  7  Ohio  Cir.  Dec.  245,  13  Ohio  Cir. 
Ct.  315- 

1.  Dadatting  AnoBBt  of  iBdabtadnwi — OMMral 
Bnle  —  United  States.  —  State  Railroad  Tax 
Cases,  92  U.  S.  60s. 

Arizona.  —  Territory  v.  Delinquent  Tax-List, 

(Ariz.  1890)  24  Pac.  Rep.  i8z. 

Florida.  —  Lamar  v.  Palmer,  18  Fla.  147. 

Kentucky.  ~C\iT]t  v.  Belknap.  (Ky.  1890) 
13  S.  W.  Rep.  212. 

Louisiana.  —  Home  Ins.  Co.  v.  AMteaaon,  48 
La.  Ann.  451. 

Maryland.  —  Allen  v.  Harford  County,  74 

Md.  294. 

Missouri.  —  Lindell  v.  State  Bank,  4  Mo.  315. 

Nevada.  —  Drexler  v.  Tyrrell,  15  Nev.  128. 

Neiv  Hampshire.  —  Boston,  etc.,  R.  Co.  v. 
State,  62  N.  H.  648;  Morrison  v.  Manchester, 
58  N.  H.  538. 

Ohio.  —  In  re  Robb,  5  Ohio  Dec.  227,  5  Ohio 
N.  P.  52. 

See  generally  cases  cited  in  the  next  note. 
A  Statate  AUinrln^  Bemiseloo  of  Tazes  does 

not  allow  a  deduction  from  the  assessed  valua- 
tion of  property  for  indebtedness.  Steel  v. 
Fell,  29  Oregon  272. 

9.  Sutntes  Autboriiing  Dadaotioii  for  Indehtad- 
nen. —  United  States.  —  Evansvtlle  Bank  v. 
Britton,  105  U.  S.  322;  National  Albany  Exch. 
Bank  V.  Wells,  18  Blatchf.  (U.  S.)  478;  Rich- 
ards V.  Rock  Rapids,  31  Fed.  Rep.  505. 

Alabama.  —  State  Bank  v.  Board  of  Revenue, 
91  Ala.  217. 

California.  —  Los  Angeles  u,  Los  Angeles 
City  Water  Co.,  137  Cal.  699;  Henne  v.  Los 
Angeles  County,  129  Cal,  297,  reversing  (Cal. 
1899)  59  Pac.  Rep.  780;  Security  Sav.  Bank, 
etc.,  Co.  V.  Hinton,  97  Cal.  214;  People  v.  San 
Francisco,  77  Cal.  136;  Smith  v.  Keagle,  (Cal. 
1888)  20  Pac,  Rep.  153, 
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the  value  <A  a  mortgage  interest  in  land  is  assessable  separately  to  the  mort- 
gagee only  when  the  mortgagor  claims  deduction  from  the  assessed  valuation 
of  the  real  estate  on  account  of  the  mortgage  indebtedness.'  Corporations, 
as  well  as  natural  persons,  are  entitled  to  the  deductions  from  the  assessed 
valuation  for  indebtedness,  allowed  to  taxpayers      the  statutes.* 


N.  J.  L.  4S3;  State  v.  Peanon,  94  N.  /.  L.  954; 
State  V.  Warner,  (N.  J.  1891)  2a  Atl.  Rep. 
341. 

Hew  For*,— People  r.  Barker,  145  N.  Y. 
339;  People  v.  Coleman,  135  N.  Y.  231  ;  People 
V.  Tax,  etc  Com'rs,  gg  N.  Y.  154;  People  v. 
Ferguson,  }8  N.  Y.  89;  People  v.  Feitner,  61 
N.  Y.  App.  DW.  139,  modifying  on  other 
grounds  33  Misc.  (M.  Y.)  30,  oMrmed  tyi  N. 
Y.  641 ;  People  V.  Barker,  3s  N.  Y.  App.  Div. 
486,  aKrmtd  without  (pinion  159  N.  Y.  569; 
People  V.  Barker,  16  N.  Y.  App,  Div.  266, 
oMrmed  wi&out  opinion  154  N.  Y.  762;  Peo- 
ple V.  Tax,  etc.,  Com'rs,  51  Hun  (N.  Y.)  641, 
4  N.  Y.  Supp.  45 ;  People  v.  Hides,  40  Hun  (N. 
Y.)  S98,  105  N.  Y.  198;  People  V.  Davetqwrt, 
35  Hun  (N.  Y.)  630;  People  v.  Barker,  72  Hun 
(N.  Y.)  63S,  amrmed  141  N.  Y.  118;  People  v. 
Coleman,  (Supm.  Ct.  Gen.  T.)  18  N.  Y.  Supp. 
67s.  63  Hub  (N.  Y.)  633;  People  v.  Haren, 
(Supm,  Ct.  Gen.  T.)  3  N.  Y.  Supp.  86,  50  Hun 
•{N.  Y.)  605;  Matter  of  Murpby,  (Supm.  Ct. 
Spec.  T.)  9  Misc.  (N.  Y.)  647;  Farmers'  I.  & 
T.  Co.  V.  New  York,  7  Hill  (N.  Y.)  261 ;  Peo- 
ple V.  Rjatt,  (Supm.  Ct.  Spec.  T.)  10  Abb.  N. 
Cu.  (N.  Y.)  37.  amrmed  88  N.  Y.  142. 

North  Carolina.  —  Raleigh,  etc.,  R.  Co.  v. 
Wake  County,  87  N.  Car.  414. 

.Ohio.  —  Stewart  v.  Duerr,  11  Ohio  Cir.  Dec. 
310.  20  Ohio  Cir.  Ct.  505. 

Oregon.  —  Dekum  v.  Multnomah  County,  38 
Oregon  253 ;  Ramp  v.  Marion  County,  24  Oregon 
461;  Or^on.  etc,  Sav.  Bank  v.  Catlin,  15 
Oregon  34a;  Wetmore  v.  Multnomah  County, 
4  Oregon  464 ;  Ankeny  v.  Multnomah  County,  3 
OrciPMi  386,  4  Or^on  371. 

Rhode  Island.  —  Hall  v.  Bain,  18  R.  I.  413; 
Tripp  V.  Meivhants'  Mut.  F.  Ins.  Co.,  12  R.  I. 
435- 

T^sas.  —  GriflBn  v.  Heard,  78  Tex.  607  ;  City 
Bank  v.  Bogel,  51  Tex.  35s;  Moody  v.  Galves- 
ton, 31  Tex.  Civ.  App.  16;  Campbell  v.  W^ins, 
J  Tex.  Civ.  App.  i. 

(/(oJL— Home  F.  In*.  Co,  v.  Lynch,  19  Utah 
189, 

Vermont.  —  Spragne  v.  Fletcher,  69  Vt.  69. 

Washington.  —  Barnes  v.  Flummerfelt,  21 
Wadi.  498 ;  Hewitt  v.  Traders'  Bank,  18  Wash. 
326 ;  Newport  v.  Mudgett,  18  Wash.  371 ; 
Pullman  State  Bank  v.  Manring,  18  Wash.  250. 

Wisconsin.  —  Ruggles  v.  Fond  dn  Lac,  53 
Wis.  436- 

(♦'yoming.  —  Albany  Mut.  Bldg,  Assoc.  V. 
Laramie,  10  Wyo.  54- 

Contra  that  statutes  are  unconstitutional 
where  ind^tedness  can  be  deducted  bnly  from 
the  value  of  certain  classes  of  property.  Ex- 
change Bank  V.  Hines,  3  Ohio  St.  i ;  Treasurer 
V.  People's,  etc.,  Bank,  47  Ohio  St.  503;  In  re 
Tax  Assessment.  4  S.  Dak.  6. 

Bank  M*^  —  For  the  deibiction  of  indebted- 
ness from  the  value  of  national  or  other  bank 
stoek,  see  also  Richmond  First  Nat  Bank  v. 
Tuner,  154  Ind.  45^.  ov^mlimg  Wasson  v. 


Indianapolis  First  Nat.  Bank,  107  Ind.  206 ; 
Bridgman  v.  Keokuk,  72  Iowa  42;  Albia  First 
Nat.  Bank  v.  Albia,  86  Iowa  28  [cited  Pringhar 
State  Bank  v.  Rertck,  g6  Iowa  238]  ;  Matter  of 
Kauffman,  104  Iowa  639;  Datton  v.  Citizens' 
Nat.  Bank.  53  Kan.  440;  Burrows  v.  Smith, 
95  Va.  695  Lfollotoed  People's  Nat.  Bank  v. 
Marye,  107  Fed.  Rep.  570]  ;  Pullman  State  Bank 
r.  Manring.  18  Wash.  250;  Newport  v,  Mud- 
gett, 18  Wash.  371  ;  Hewitt  v.  Traders'  Bank, 
18  Wash.  336:  Bramel  v.  Manring,  18  Wash, 
421;  Commercial  State  Bank  v.  Manring,  18 
Wash.  695. 

The  StaCntei  Kay  Hot  Sfscrlminats  letwssa  In* 
divldiuUs,  as  betwe«i  residents  and  nonresi- 
cUnts.  Farmington  v.  Downing,  67  N.  H.  441 ; 
Spragiie  v.  Fletcher,  69  Vt.  69. 

Failore  of  Assessing  Offloert  to  allow  deduction 
for  indebtedness  is  merely  an  overvaluation  and 
does  not  render  the  assessment  void.  Ramp  v. 
Marion  County,  34  Oregon  461. 

Businesses  Condocted  by  a  Partnership  in  Bif* 
fnwt  JDrisdietionB  are,  for  the  purposes  of  as- 
sessment and  taxation,  separate  and  distinct 
partnerships,  and  the  debts  owed  by  the  firm  in 
a  foreign  jurisdiction  cannot  be  deducted  from 
the  assessment  of  the  property  having  its  situs 
in  another  jurisdiction,  under  a  statute  of  the 
latter  entitling  it  "  to  deduct  from  the  gross 
amount  thereof  all  debts  in  good  faith  owing 
by  him."  Barnes  v.  Flummerfelt,  21  Wash. 
498. 

1.  Dednetion  vt  llortgage  Indabtadnssi  as  a 

condition  precedent  to  separate  assessment  o£ 
mortgage  interest. 

Michigan.  —  Detroit  v.  Assessors,  91  Mich. 
78;  Taggart  r.  Sanilac  County,  71  Mich.  16. 

New  Jersey.  —  Myers  v.  Campbell,  64  N.  J. 
L.  186;  Rosell  V.  Buck,  62  N.  J.  L.  575: 
Meyers  v.  Campbell,  59  N.  J,  L.  378;  Merchants' 
Ins.  Co.  V.  Newark,  54  N.  J.  L,  138;  Angle  V. 
Lantz,  53  N.  J.  L.  578;  Crispin  v.  Vansyckle, 
49  N.  J.  L.  366;  Port  Colden  Bldg.,  etc.,  Assoe. 
V.  Nunn,  44  N.  J.  L.  354;  Appleby  v.  East 
Brunswick  Tp.,  44  N.  J.  L.  153;  State  v. 
Silvers,  41  N.  J.  L.  505;  State  v.  Runyon,  41 
N.  J.  L.  98;  State  v.  Jones,  40  N.  J.  L.  105; 
State  V.  Trenton,  40  N.  J,  L.  89;  State  v. 
Crosley,  36  N.  J.  L.  426 ;  S»ate  v.  Bishop,  34 
N.  J.  L.  45;  State  v.  Williamson,  33  N.  J.  L. 
77;  State  V.  Grey,  29  N.  J.  L.  380;  State  v. 
Pearson,  34  N.  J.  L.  354;  State  v.  Gano,  (N. 
J.  1897)  37  Atl.  Rep.  434- 

8.  Corporations.  —  Com.  v.  St.  Bernard  Coal 
Co.,  (Ky.  1888)  g  S.  W.  Rep.  709;  People  v. 
Dederick,  161  N.  Y.  195,  modifying  41  N.  Y. 
App.  Div.  617,  which  affirmed  without  opinion 
(Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.)  539; 
People  V.  Barker,  72  Hun  (N.  Y.)  136, 
affirmed  141  N.  Y.  196;  People  v.  Coleman, 
(Supm.  Ct.  Gen.  T.)  i  N.  Y.  Supp.  666,  49 
Hun  (N.  Y.)  607,  affirmed  ii3  N.  Y.  56s;  Peo- 
ple V.  Tax,  etc..  Com'rs,  (Supm.  Ct.  Gen.  T.) 
46  How.  Pr.  (N.  Y.)  315;  McAden  v.  Medi> 
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{7)  Omission  of  Dollar  Mark  from  Roll.  — The  omission  of  the  dollar  or 
cent  mark,  or  other  similar  sign,  from  the  figures  representing  the  valuation  of 
the  property,  is  generally  held  not  to  render  the  assessment  invalid,  if  it  can 
be  ascertained  from  the  arrangement  of  the  columns  of  the  roll  or  the  division 
of  the  figures  what  amount  was  intended.^ 

(8)  Res  fudtcata.  —  Assessors  are  not  bound  by  the  previous  assessed 
valuation  of  real  estate,  whether  it  was  made  by  assessing  officers  or  by  a 
court  on  appeal,  and  may  legally  disregard  it  and  exercise  their  own  judgment. 
Each  assessment  is  a  distinct  proceeding  separate  from  other  assessments,  and 
the  doctrine  of  res  judicata  has  no  application.* 

k.  Completion  and  Return  of  Assessment — (i)  In  General — Return, 
—  The  revenue  laws  fix  a  time  for  the  completion  of  the  work  of  the  local 
assessing  ofBcers  and  the  making  of  a  return  or  delivery  over  of  the  rolls  to 
some  other  public  officer  or  board,  either  for  review  and  correction,  or,  where 
their  determinations  are  final  and  conclusive,  for  the  levy  and  collection 
of  the  taxes.'  The  making  of  the  return  by  a  day  certain  is  sometimes  for 
tiie  purpose  of  affording  the  taxpayers  notice  of  the  assessment  and  oppor- 
tunity to  contest  its  correctness,  in  which  event  the  assessment  must  be  com- 
pleted and  the  return  made  in  strict  compliance  with  the  law.'    More  often. 


lenburg  County,  97  N.  Car,  355;  Barnes  v. 
Flummerfelt,  21  Wash.  498.  Compart  People 
V.  Board  of  Education.  46  Barb.  (N.  Y.)  588. 
See  generally  the  title  Taxation  (Cokpobatb), 
post. 

1.  OmiMlon  of  Dolbr  VaA—ViUted  States. 
—  Jenkins  v.  McTigue,  aa  Fed.  Rep.  148; 
Tilton  V.  Oregon  Cent.  Military  Road  Co.,  3 
Sawy.  (U.  S.)  22. 

Colorado.  —  Haley  v.  Elliott,  ao  Colo.  379. 

Illinois.  —  Elston  v.  Kennicott,  46  III.  187; 
State  v.  Allen,  43  III.  456;  Chickering  v.  Faile, 
38  111.  34a;  Jackson  v,  Cummings,  15  111.  449. 

Indiana.  —  Midland  R.  Co.  v.  State,  11  Ind. 
App.  433. 

iu  ichigan.  —  Auditor-Gen.  v.  Sparrow,  1 16 
Mich.  574  Iciting  Muirhead  v.  Sands,  1 1 1  Mich. 
487]  ;  St.  Joseph  First  Nat.  Bank  v.  St.  Joseph 
Tp.,  46  Mich.  536 ;  Bird  v.  Perkins,  33  Mich.  28. 

Montana.  —  Ward  V.  Gallatin  Cotmty,  la 
Mont.  23. 

Nevada.  — SUXt  v.  Sadler,  21  Ner.  13:  State 
t>.  Eureka  Consol.  Min.  Co.,  8  Nev.  15. 

New  Hampshire.  —  Sawyer  v.  Gleason,  59  N. 
H.  140. 

New  York.  —  Ensign  v.  Barse,  107  N.  Y.  329 ; 
Chamberlain  v.  Taylor,  36  Hun  (N.  Y.)  24  ;• 
Matter  of  Church  of  Holy  Sepulchre,  (Supm. 
Ct.  Gen.  T.)  61  How.  Pr.  (N.  Y.)  315- 

Rhode  Island.  —  Hopkins  v.  Young,  15  R.  I. 
48. 

Texas.  —  Conkli.  v.  El  Paso.  (Tex.  Gv.  App. 
iSq?)  44  S.  W.  Rep.  879. 
Washington.  —  Spokane  Falls  v.  Browne,  3 

Wash.  84. 

Contra.  —  Emcric  v.  Alvarado.  90  Cal.  466 ; 
San  Luis  Obispo  County  v.  White,  91  Cal.  432. 
See  also  Anderson  v.  Post,  (Tenn.  Ch.  1896) 
38  S.  W.  Rep.  383. 

Tho  Abbroriatlon  "Dolb."  is  equivalent  to  the 
word  "dollars."  Salisbury  v.  Shirley.  66  Cal. 
223. 

Dollar  VaA  at  Hotd  or  Fmit  of  Column  Sof- 
fldent.  —  State  v.  Sadler,  31  Nev.  13- 

8.  Km  Jii4ioat<i  —  Louisiana.  —  Liquidating; 
Com'rs  V.  Marrero,  106  La.  130;  Legendre  v. 
Assessor.  loS  La.  515. 


Massachusetts.  —  Lowell  v.  Middlesex  County, 
152  Mass.  372. 

New  KorA.  — People  v.  Zundel,  157  N.  Y. 
513  Idistinguishing  People  v.  Carter,  119  N.  Y. 
SS7]  ;  People  v.  Feitner,  58  N.  Y.  App.  Div.  555. 

Coslra  of  the  judgment  of  a  court  excq)t  ao 
far  as  ths  valuation  has  subsequently  changed. 
Winnipiseogee  Lake  Cotton,  etc.,  Mfg.  Co.  v. 
Laconia,  68  N.  H.  284 ;  Winnipiseogee  Lake 
Cotton,  etc.,  Mfg.  Co.  v.  Gilford,  67  N.  H.  514. 

a.  Extension  of  Time  by  County  Board.  —  Stieif 
V.  Hartwell,  35  Fla.  606;  Herndon  v.  Mayfield, 
79  Miss.  533 ;  McGuire  v.  Union  Invest.  Co.,  76 
Miss.  868;  Wolfe  v.  Murphy,  60  Miss,  i ;  Ben- 
nett V.  Maxwell,  (Miss.  1903)  34  So.  Rep.  226. 

Extouion  of  Time  by  Court.  —  The  courts  can- 
not enlarge  or  extend  the  scope  of  the  statute 
by  granting  further  time  when  the  assessor  fails 
to  act  within  the  time  prescribed.  Bohler  v. 
Verdery,  92  Ga.  715. 

Frflanmption  of  Dne  Return.  -~  Joyner  v.  Har- 
rison, 56  Ark.  276;  Moore  v.  Turner,  43  Ark. 
243 ;  Blossom  v.  Cannon,  14  Mass.  177 ;  Morsan 
V.  Blewitt,  72  Miss.  903 ;  Grayson  v.  Richardson, 
65  Miss.  222. 
Completion  "On  or  Before*'  a  Deolgnatod  Date. 

—  Where  the  law  provides  for  the  completion 
of  the  assessment  book  "  on  or  before  "  a  desig- 
nated date,  the  completion  of  the  assessment 
some  time  prior  to  the  date  mentioned  is  un- 
objectionable.  Allen  V.  McKay,  139  Cal.  94. 

Seeord  EvIdsBoe  of  Time  of  Betnrn.  —  Where 
the  record  of  the  county  supervisors,  who  are 
required  to  receive  and  approve  the  assessment 
roll,  shou-s  that  it  was  filed  after  the  time  fixed 
by  law,  parol  evidence  is  inadmissible  to  dis- 
pute the  fact.  Mullins  v.  Shaw,  77  Miss.  900. 
Compare  Wilmot  v.  Lathrop,  67  Vt.  671. 
4.  Parpose  of  B«<inlrinff  Return  — Connecticut. 

—  Thames  Mfg.  Co.  v.  Lathrop.  7  Conn.  550. 
Ftoffrfo.  —  StieflF  v.  Hartwell.  35  Fla.  606. 
Illinois.  —  Sanderson  v.  La  Salle,  57  III.  441 ; 

Marsh  v.  Chesnut,   14  III.  333 ;   Keating  v. 
Thorp,  IS  111.  220:  BillinRS  v.  Detten.  15  III. 
2!8.    As  tn  the  present  ml*"  see  the  Illinois 
ca?''B  cited  in  the  next  following  note. 
Massachusetts.  —  Blossom   v.    Cannon,  14 
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however,  the  requirenvent  is  not  intended  for  the  benefit  of  the  taxpayers, 
but  merely  to  secure  order  and  dispatch  in  the  performance  of  oflficial  duties, 
or  the  preservation  of  a  record  of  the  assessment;  and  errors  or  omissions 
will  not  invalidate  the  tax,  unless  prejudice  results  in  fact.  This  rule  is 
frequently  declared  by  statu  le.' 

(_2)  Authentication  —  (a)  lUndatory  StatntM.  —  The  revenue  acts  generally 
require  the  assessing  othcers  to  sign  the  assessment  rolls  or  books  aud  incor- 
porate or  annex  a  statutory  certificate  or  affidavit  verifying  the  contents.  In 
some  jurisdictions  these  requirements  are  held  to  be  material  safeguards  pro- 
vided to  secure  integrity  of  assessment  and  protection  for  the  taxpayer, 
noncompliance  with  which  renders  the  assessment  void.'    Where  assess- 


Masi.  i77>  <M*d  Taft  v.  Wood,  14  Pick.  (Mass.) 
362;  Thurstoa  v.  Little,  3  Mass.  499;  Spragne 
V.  Bailey,  19  Pick.  (Mass.)  436;  Th^er  v. 
Stearns,  i  Pick.  (Mass.)  482. 

Mississippi.  —  Mullins  v.  Shaw,  77  Miss.  900 ; 
Brothers  v.  Beck,  75  Miss.  48J1;  Carlisle  v. 
Goode,  71  Miss.  453;  Pearce  v.  Perkitu,  70 
Miss.  276;  Mitchum  v.  Mclnnis,  60  Miss.  945; 
Brigins  v.  dandier,  60  Miss.  86* ;  Stovall  v. 
Connor,  58  Miss.  138. 

New  York.  —  People  v.  Barker,  1 50  N.  Y.  53, 
oMrming  90  Hun  (N.  Y.)  609.  But  see  the  New 
York  cases  cited  in  the  next  following  note. 

Vermont.  —  Godfrey  v.  Bennington  Water 
Co.,  (Vt.  1903)  55  Atl.  Rep.  654;  Grout  r.John- 
aon,  73  Vt.  z68;  Meacham  v.  Newport,  70  Vt. 
364;  Ayers  v.  Moulton,  51  Vt.  iia;  Howard  V. 
Sbtunway,  13  Vt.  359. 

Pailora  to  Betorn  and  FUb  Copy,  —  A  copy  of 
an  assessment  required  by  statute  to  be  fUed  on 
or  before  a  designated  date  is  for  the  use  of 
assessing  officers,  not  for  the  benefit  of  indi- 
vidual taxpayers ;  and  a  failure  to  file  the  copy 
on  time  will  not  invalidate  the  assenmeat. 
Smith  V.  Blair,  67  Vt.  658. 

OnnttTt  Arts.  —  The  power  of  the  legiala- 
ture  in  curing  irregular  assessments  Is  not 
limited  to  matters  of  form ;  it  may  cure  an  as- 
sessment which  is  invalid  because  not  filed  in 
time,  unless  some  right  of  the  taxpayer  has  be- 
come vested  under  the  general  law.  Grout  v. 
Johnson,  73  Vt.  268.  Compare  Thames  Mfg. 
Co.  V.  Lathrop,  7  Conn.  550.  Contra,  Marsh  v. 
Chesnut,  14  111.  333;  Carlisle  v,  Goode,  71  Miss. 
453- 

1,  Arkansas.  —  Moore  v.  Tamer,  43  Ark.  344. 

California.  —  San  Francisco  v.  La  Societe 
Francaise,  etc..  131  Cal.  612;  Los  Angelea  V. 
Los  Angeles  City  Water  Co.,  137  Cal.  699. 

Colorado.  —  Waddingham  v.  Dickson,  17  Colo. 
333 ;  Breeze  v.  Haley,  10  Colo.  5. 

Dakota.  —  Frost  v.  Flick,  1  Dak.  131. 

lUinois.  —  St.  Louis  Bridge  Co.  v.  People, 
128  111.  433;  Wright  V.  People,  87  111.  58a; 
Purrington  v.  People,  79  III.  11;  Chiniquy  v. 
People.  78  111.  570;  Buck  v.  People,  78  III.  566; 
Farmers',  etc.,  Bank  v.  Vandalia,  57  III.  App. 
6St.  As  to  the  former  rule  in  Illinois  see  the 
cases  cited  in  the  next  preceding  note. 

Iowa.  —  Smithberg  v.  Archer,  108  Iowa  315; 
Burlington  Gas  Light  Co.  v,  Burlington,  loi 
Iowa  458. 

Kentucky.  —  Anderson  v.  Ma3r6eld,  93  Ky. 

Maine.  —  Bath  v.  Whitmore,  79  Me.  183 ; 
Norridgewnck  v.  Walker,  71  Me.  181 ;  Greene  «. 
Lunt,  s8  Me.  518. 


Missouri.  —  Pacific  R.  Co.  v.  Franklin  County, 
57  Mo.  333. 

Nebraska.  —  Burlington,  etc.,  R.  Co.  v.  Saline 
County,  12  Neb.  396. 

Nevada.  —  State  v.  Northern  Belle  Mill,  etc., 
Co.,  15  Nev.  385;  Sute  v.  Western  Union  Tel. 
Co.,  4  Nev.  338. 

New  Hampshire.  —  Smi^  v.  Bradl^,  ao  N. 
H.  117. 

New  York.  —  People  v.  Haupt,  104  N.  Y. 
377;  Bradley  v.  Ward,  58  N.  Y.  401 ;  People  V. 
Jones,  43  Hun  (N.  Y.)  131 ;  Rome,  etc.,  R.  Co. 
V.  Smith,  39  Hun  (N.  Y.)  332;  New  York  v. 
Watts,  (Supm.  Ct.  Tr.  T.)  40  Misc.  (N.  Y.) 
595 :  Oswego  County  v.  Belts,  (Supm.  Ct.  Gen. 
T.)  6  N.  Y.  Supp.  934.  But  see  the  next  preced- 
ing note. 

North  Dakota.  — O'V^l  v.  Tyler,  3  N.  Dak. 
47. 

Ohio.  —  See  Stormer  v.  Lucas  County,  1 1 
Ohio  Dec.  49,  8  Ohio  N.  P.  ito. 

Oklahoma.  —  Sweet  v,  Boyd,  6  Okla.  699. 

Pennsylvania.  —  Russel  v.  Wemtz,  34  Pa.  St. 
337. 

Canada,  —  Trenton  v.  Dyer,  04  Can.  Sup.  Ct. 
474- 

8.  Antlmtieatlni  —  MtaAMtm   fltttntai  — 

United  States.  —  Lamb  v.  FarreD,  ai  Fed.  Rep. 
5;  Griggs  V.  St.  Croix  Coun^,  ao  Fed.  Rep. 
34t- 

California. — See  Allen  v.  McKay,  139  Cat.  94. 

Florida.  —  Orlando  v.  Equitable  Bldg.,  etc.. 
Assoc.,  (Fla.  1903)  33  So.  Rep.  986. 

Iowa.  —  Warfield-Pratt-Howell  Co.  v.  Averill 
Grocery  Co.,  iig  Iowa  75,  citing  35  An.  Am 
Eng.  Ehcvc.  of  Law  (ist  ed.)  331. 

Jtf ojfM.  —  Topsham  v.  Purinton,  94  Me.  354; 
Belfast  Sav.  Bank  v.  Kennebec  Land,  etc.,  Co., 
73  Me.  404;  Norridgewock  v.  Walker,  71  Me. 
181  ;  Bangor  v.  Laocey,  21  Me.  473;  Johnson  v, 
Goodridge,  15  Me.  29;  Foxcroft  f.  Nevens,  4 
Me.  72 ;  Colby  v.  Russell,  3  Me.  227. 

Michigan.  ~ —  Newkirk  v.  Fisher,  73  Mich. 
113;  Maxwdl  V.  Paine,  S3  Mich.  33. 

Missouri.  —  State  v.  Seaborn,  139  Mo.  582; 
State  V.  Schooley,  84  Mo.  45 1  ;  State  v.  Cook, 
83  Mo.  185. 

Nebraska.  —  Morrill  v.  Taylor,  6  Neb.  336 ; 
McNish  V.  Perrine,  14  Neb.  582. 

New  Korft.  —  People  v.  Suffem,  68  N.  Y. 
323;  Bradley  v.  Ward,  58  N.  Y.  401;  National 
Bank  v.  Elmtra,  53  N.  Y.  49;  Bellinger  v. 
Gray,  51  N.  Y.  610;  Matter  of  Cameron,  so  N. 
Y.  503;  Westfall  v.  Preston,  49  N.  Y.  349:  Van 
Rensselaer  v.  Witbeck,  7  N.  Y.  517,  reversing 
7  Barb.  (N.  Y.)  133;  O'Donnell  v.  Mclntyre, 
37  Hun  (N.  Y.)  615,  amrmed  116  N.  Y.  663* 
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ments  are  made  by  a  board  of  assessors  consisting  of  several  members,  it  is 
generally  sufficient  if  the  authentication  is  made  by  a  majority;  but  if  made 
by  one  member  only  the  assessments  are  void.' 

OmlHtou  and  TuiatlMii  in  the  Statutory  certificate  or  affidavit  which  so  change 
its  terms  as  to  dispense  with  material  allegations  are  fatal;'  but  where  the 
law  is  substantially  complied  with,  informalities  and  irregularities  in  the 
authentication  will  be  disregarded.* 

Amandment  of  Anthratioatlon.  —  A  defective  authentication  may  be  corrected  by 
amendment,  or  the  omission  of  one  supplied,  at  any  time  before  the  assessing 
officers  lose  jurisdiction  over  the  assessment  rolls. 

(b)  Diraetory  sutatM.  —  In  some  States  the  requirements  as  to  authentication 
are  construed  to  be  directory  merely,  or  are  so  declared  by  express  statute; 
and  noncompliance  will  not  invalidate  the  a^essment  unless  the  taxpayer  is 
in  fact  prejudiced  by  the  omission.* 


North  Carolina.  —  Kelly  V.  Graig,  5  Ired.  L. 
iay  M.  Car.)  129. 

North  Dakota.  —  Lee  v.  Crawford,  10  N, 
Dak.  48J;  Eaton  v.  Bennett,  10  N.  Dak.  346. 

Rhode  Island.  —  Sullivan  v.  Peckham,  16  R. 
I.  s«5. 

South  Carolina.  —  State  v.  Thompson,  18  S. 
Car.  sj8. 

Vermont,  —  Potter  v.  l^wia,  73  Vt.  367 ; 
Meacham  v.  Newport,  70  Vt.  264',  Smith  V. 
Hard.  61  Vt.  469;  Bartlett  v.  Wilaon,  59  Vt. 
23;  Walker  v.  Burlington,  56  Vt.  131;  Ayers  v. 
Moulton,  ST  Vt.  iia;  Rowe  v.  Hulett,  50  Vt. 
637  ;  Tunbridgt!  f .  Smith,  48  Vt.  648 ;  Houghton 
V.  Hall,  47  Vt.  333 ;  Alger  v.  Curry,  38  Vt. 
382;  Reed  v.  Chandler,  32  Vt.  285. 

Wisconsin.  —  Bass  v.  Fond  du  Lac  County, 
60  Wis.  5(6;  Marshall  v.  Benson,  48  Wis.  558; 
Marsh  v.  Clark  County,  42  Wis.  503 ;  Iverslie 
V.  Spaulding,  33  Wis.  394;  Jarvis  v.  Silliman, 
at  Wifl.  600: 

Canada.  —  Trenton  f ,  Dyer,  24  Can.  Sup.  Ct. 
474- 

Time  of  V^ng  Aathrattflation.  —  State  v. 
Phillips,  ro2  Mo.  664 ;  People  v.  Turner,  145 
N.  Y,  451;  People  v.  Jones,  106  N.  Y,  330; 
Westfall  V.  Preston,  49  N.  Y,  349;  Van  Rens- 
selaer V.  Witbeck,  7  N.  Y.  517;  Smith  v. 
Mosber,  fSupm.  Ct.  Gen.  T.)  9  N.  V.  Supp. 
786,  56  Han  (N.  Y.)  643 ;  Matter  of  Young, 
(County  Ct.)  26  Misc.  (N.  Y.)  186;  Rowe  v. 
HuleU.  50  Vt.  637. 

Parol  EvldsBos  is  admissible  to  show  that  the 
date  of  the  authentication  as  given  in  the  as- 
sessment is  erroneous  and  to  prove  the  true 
date.  State  V.  Hurt,  113  Mo.  90.  Compare  Lee 
V.  Crawford,  10  N.  Dak.  482. 

KaQdamw  to  Ompel  Proper  AnOmtfeatlw.  — 
Where  assessors  have  intentionally  assessed 
property  at  less  than  its  actual  value  they  can- 
not be  compelled  by  the  courts  to  annex  to  the 
roll  the  statutory  affidavit  that  they  have  as- 
sessed it  at  "  its  full  and  true  value."  Courts 
do  not  sit  to  compel  men  to  take  false  oaths. 
Peoole  1'.  Fowler,  55  N,  Y.  252. 

AathsBtioation  Aftsr  Bariew  of  AssssiBMBt.  — 
Miller  v.  Kern  County,  137  Cal.  New  Or- 
leans Gasliffht  Co.  v.  New  Orleans,  46  La.  Ann. 
1 146:  Nova  Ceasarea  Harmony  Lodge  No.  2  v. 
HaRcrty,  11  Ohio  Dec.  (Reprint)  595.  28  Cine. 
L.  Bui.  67. 

1.  Anthsntlaatloii  by  Boards  of  Assessors.  ~ 

JoluHon  V.  Goodridge,  15  Me.  S9;  Bangor  v. 


■  Lsncey,  21  Me.  472;  Belfast  Sav.  Bank  v.  Ken- 
nebec Land,  etc.,  Co.,  73  Me.  404 ;  Bellinger  v. 
Gray,  51  N.  Y.  610;  Colman  v.  Shattuck,  62  N. 
Y.  348 ;  Marshall  v.  Benson,  48  Wis.  558. 

8.  Hstorial  Omissions  and  Variations  —  Mich- 
igan.—V.  Paldi,  84  Mich.  346;  West- 
brook  V.  Miller,  64  Mich.  1 29 ;  Gilchrist  v.  Dean, 
55  Mich.  244;  Sinclair  v.  Learned,  51  Mich. 
343;  Hurd  V.  Raymond,  50  Mich.  369:  Dicki- 
son  V.  Remolds,  48  Mich.  158;  Crooks  v.  Whit- 
ford,  47  Mich.  383 ;  Silsbee  v.  Stockle,  44  Mich. 
562 ;  Hogelskamp  v.  Weeks,  37  Mich.  422; 
Clark  r.  Crane,  5  Mich.  151,  71  Am.  Dec.  776. 

New  York.  —  Shattuck  v.  Bascom,  105  N.  Y. 
39;  Brevoort  V.  Brooklyn,  89  N.  Y.  128;  Inman 
V.  Coleman,  37  Hun  (N.  Y.)  170;  Hinckley  v. 
Cooper,  XX  Hun  (N,  Y.)  253;  Beach  v,  Hayes, 
(Supm.  Ct.  Spec.  T.)  58  How.  Pr.  (N.  Y.)  17. 

Wisconsin,  —  Scheiber  v.  Kadiler,  49  Wis. 
291 ;  Plumer  v.  Marathon  Comity,  46  Wis.  163. 

a,  Sabstaatial  GompUueo  with  Statntss— 
Kansas.  —  Shoup  V.  Central  Branch  Union  Pac. 
R.  Co.,  24  Kan,  547. 

Maine.  —  Norridgewock  v.  Walker,  71  Me. 
181;  Lowe  V.  Weld,  52  Me.  588;  Bangor  v. 
Lancey,  21  He.  473;  Johnson  v.  Cioodridge,  15 
Me.  29. 

Massachusetts.  —  Bradford  v.  Randall,  5  Pick. 
(Mass.)  497. 

Michigan.  —  Darmstaetter  v.  Moloney,  45 
Mich.  £21. 

Missouri.  —  State  v.  Seaborn,  139  Mo.  582; 
Taft  V.  McCuIlock,  135  Mo.  588. 

Nebraskii.  —  McClure  v.  Warner,  16  HA. 
447;  Hallo  V.  Helmer,  is  Neb.  87;  Lynam  V. 
Anderson.  9  Neb.  375. 

New  York.  —  Shattuck  v.  Bascom,  105  N.  Y. 
39 :  Buffalo,  etc.,  R.  Co.  v.  Erie  County,  48  N. 
Y.  Parish  7'.  Golden,  35  N.  Y.  46a;  Matter 
of  AHler.  76  N.  Y.  App.  Div,  571;  Ward  v. 
Brooklyn,  M  N.  Y.  App.  Div.  430,  aMrmed 
without  opinion  164  N.  Y.  591  ;  Sherrill  v. 
HewiM.  'Supm.  Ct.  Gen.  T.)  13  N.  Y.  Supp. 
498,  59  Hun  (N.  Y.)  619. 

Vermont.  —  Brock  v.  Bruce,  58  Vt.  261. 

4.  Amondlnfr  or  SappMng  Aathentloatiim.  — 
People  V.  Jones,  106  N.  Y.  330;  People  v.  Gar- 
mon,  fSupm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.) 
.■(5".  fHfirmcd  f^t  N.  Y.  App,  Div.  530. 

8.  StatntoB  (Jonstraed  or  Deelarod  to  Bs  Direo> 
tory  —  Arkansas.  —  Moore  v.  Turner,  43  Ark, 
243.  following  Equalization  Board  v.  Land  Own- 
ers, 51  Arlc.  516. 
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(s)  FnnmptfoBS.  —  In  the  absence  of  evidence  to  the  contrary  it  will  be 
presumed  that  the  assesang  officeis  performed  their  official  dut}',  and 
authenticated  the  assessment  in  the  manner  and  form  directed  by  the  statute.^ 

(d)  Gantirt  Aoti.  —  Where  the  failure  to  comply  with  the  statutory  require- 
ments as  to  authentication  renders  the  assessment  void,  it  has  generally  been 
held  that  the  legislature  has  no  power  to  enact  a  statute  curing  the  defects.' 
Otherwise  of  an  assessment  that  is  merely  irregular.* 

(•)  BqniteUe  B«U«£  —  Although  the  assessment  is  void  for  want  of  a  proper 
autlieaiication,  equitable  relief  against  it  is  denied  in  some  juiisdiclions  on 
such  grounds,  except  on  condition  that  the  taxpayer  pay  the  sum  as  taxes 
which  in  justice  and  equity  he  ought  to  pay.* 

(3)  Revision  and  Correction  of  Roll.  —  The  assessing  officers  may  reconsider 
and  revise  their  opinions  as  to  values,  deductions,  and  any  other  matters 
involved  in  the  assessment  until  the  official  entry  of  their  determinations." 
Like  other  officers  or  bodies  possessing  a  judicial  capacity,  they  have  ^he 
competency  to  consult,  resolve^  and  reconsider,  and  they  are  not  bound  by 
their  conclusions  until  such  conclusions  have  been  promulgated  by  their 
authority.  It  is  only  this  ultimate  judgment,  officially  pronounced,  that  is 
unalterable.*  On  the  other  hand,  after  the  assessment  has  been  completed 
and  the  roll  deposited  with  the  officer  or  board  authorized  to  receive  it,  the 
assessors  can  make  no  material  additions  or  corrections,  unless  power  to  do 
so  is  expressly  conferred  by  statute.'    On  being  completed  and  returned,  the 


Colorado.  —  Duggon  v.  McCultough,  27  Colo. 
43- 

KoHSat.  —  Shoup  v.  Central  Brancb  Union 
Pac.  R.  Co.,  M  Kan-  547- 

Louisiana.  —  Boyle  v.  West,  107  La.  Ann.  347. 

Mississippi.  —  Qiesniit  v.  Elliott,  61  Miss. 
S6g ;  Wolfe  v.  Muq>hy,  60  Miss,  i ;  Powera  v. 
Penny,  59  Misa.  5. 

Nebraska.  —  Carman  v.  Harris,  61  Neb.  635; 
Spiech  V.  Tierney,  56  Neb.  514;  Twinttng  v. 
Finlay,  55  Nd).  152;  Road*  v.  Ettabrook,  3s 
Neb.  397. 

Nevada.  —  Stote  v.  Western  Unim  Td.  Co., 
4  Nev.  33«. 

New  Hampshire.  —  Odiome  v.  Rand,  59  N. 
H.  504;  Smidi  V.  Bradley,  20  N.  H.  117- 

New  Jersey.  —  Sute  v.  Mett,  31  N-  J<  378- 

PMiuylvOHM.  —  Townscn  v.  Wilson,  9  Pa. 
St.  270. 

Failnre  to  Oato  Aissssmsnt.  —  An  assessment 
is  not  void  because  it  is  not  dated  as  required 
by  fltatute.  This  is  a  diieetorjr  provision,  and 
not  of  a  cfaaraetcr  to  inTslidate  tlie  assessment. 

Warwick,  etc.,  Water  Co.  P.  Carr,  (R.  I.  1902) 
52  AtL  Rep.  1030. 

1.  PrMan^tions  —  Maine.  • —  Kellar  v.  Sav- 
age, 30  Me.  199. 

Michigan.  —  Silsbee  v.  Stockle,  44  Midi.  565 ; 
Upton  V.  Kennedy,  36  Mich.  215 ;  Bird  V.  Per- 
kins, 33  Micb.  38. 

Nebraska.  —  Cannan  v.  Harris,  61  Neb.  635 ; 
Spiech  V.  Tierney,  56  Neb.  514;  Twinting  v. 
Finlay,  55  Neb.  152;  Roads  v.  Estabrook,  35 
Neb.  397. 

New  York.  —  Colman  v.  Shattuck,  62  N.  Y. 
348;  Sherrill  r.  Hewitt,  (Supm.  Ct.  Gen.  T.)  13 
N.  y.  Supp.  498,  59  Hnn  (N.  Y.)  619. 

yermonl.  —  Brock  v.  Bruce,  58  Vt,  266. 

And  see  generally  the  title  PttESvumout, 
vol.  33,  p.  1267  et  seq. 

A.  OUatin  Aoto.  —  Topsham  v.  Parintoo,  94 
Ue.  354;  Bartlett  t>.  Wilson,  S9  Vt.  33;  Power 
V.  KindicU,  {&  Wis.  539>  4<S  Am.  Rep.  6ss; 


Scbeiber  v.  Kaebler,  49  Wis.  301 ;  Marshall  v. 
Benson,  48  Wis.  565 ;  Tierney  v.  Union  Lum- 
bering Co.,  47  Wis.  348;  Plumer  v.  Marathon 
County,  46  Wis.  177.  See  also  Ne-ha-sa-ne 
Park  Assoc.  v.  Lloyd,  7  N.  Y.  App.  Div.  359. 
And  see  the  title  Statutes,  vol.  26,  pp.  698,  699. 
Compare  Kent  v.  Warner,  47  Hun  (N.  Y.) 
474;  Matter  of  Lamb,  51  Hun  (N.  Y.)  633, 
afhrtned  without  opinion  121  N.  Y.  703;  Peo- 
ple V.  Bteckwenn,  55  Hun  (N.  Y.)  169,  which 
was  affinncd  without  opinion  120  N.  Y,  637. 

8.  IriMnlar  Asssssment.  —  Ensign  v.  Barse, 
107  N.  Y.  329. 

4.  EqnltahtoEdief  A«alBrtVoidAis«■llMnt.— 
Challi3s  V.  Atchison  County,  15  Kan.  49;  Wood 
V.  Helmer,  10  Neb.  65 ;  Farrington  v.  New 
England  Invest.  Co.,  i  N.  Dak.  102;  Wisconsin 
Cent.  R.  Co,  v.  Lincoln  County,  67  Wis.  478; 
Fifidd  V.  Marinette  County,  62  Wis.  533,  criti- 
cising Marsh  v.  Clark  County,  43  Wis.  502. 

5.  BsviaioB  aoA  CorrsetioK  Before  Completion  of 
BoU.  —  People  v.  Stockton,  etc.,  R.  Co.,  49  Cal. 
414;  City  Item  Co-operative  Printing  Co.  v. 
New  Orleans,  51  La.  Ann.  713;  State  v.  Silvers, 
41  N.  J.  L.  50s  ;  State  v.  Croslcy.  36  N.  J.  L. 
425;  People  V.  Wilson,  (Brooklyn  City  Ct.  Gen. 
T.)  7  N.  Y.  Supp.  627,  affirmed  119  N.  Y.  515; 
People  V.  Westchester  County,  15  Barb.  (N.  Y.) 
607 West  Portland  Park  v.  Kelly,  29  Oregon 
413. 

6.  State  V.  Crosley,  36  N.  J.  L.  425;  State  v. 
Silvers,  41  N.  J.  L.  505. 

7.  loriilon  and  Cnrtction  altar  OovidetiOB  and 

Betora  of  Bidl  —  California.  —  Johnson  v.  Mal- 

loy,  74  Cal.  430. 

Kansas.  —  Gibbons  v,  Adamson,  44  Kan.  203. 

Louisiana.  —  Liquidating  Com'rs  v,  Marrero, 
106  La.  130 ;  City  Item  Co-operative  Printing 
.Co.  V.  New  Orleans,  st  La.  Ann.  713;  Kansas 
City,  etc.,  R.  Co,  v.  Davis,  50  La.  Ann.  1054. 

Mastaekusetts.  —  OpiBioa  of  Jnttiees,  18 
Pick.  (Mass.)  575. 

Nevada.  — ^Xa^  v,  April  Fool  Gold  Min., 
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assessment  roll  becomes  a  record  subject  only  to  statutory  alteration  and 
review ; '  and  if  the  taxpayer  on  examining  it  is  satisfied  with  his  assessment 
and  wilting  to  accept  the  decision  of  the  assessors  as  therein  expressed,  he  is 
entitled  to  assume  that  no  change  will  be  made  and  to  act  accordingly.* 

7.  AsaeBsment  of  Escaped  Property  —  HeasMsment  —  a.  In  General.— 
Statutes  obtain  in  most  jurisdictions  making  special  provision  for  the  assess- 
ment of  property  which  has  been  omitted  from  the  regular  assessment  for  the 
current  year,  or  the  assessments  for  one  or  more  preceding  years,  and  thus 
escaped  taxation.  In  states  where  the  taxpayer  is  required  to  make  return 
of  his  property,  it  is  also  usually  provided  that  omissions  shall  subject  him  to 
a  penalty.  The  power  to  make  the  assessment  is  variously  conferred  by  the 
local  statutes  on  one  or  more  of  the  agencies  having  in  charge  the  assessment, 
levy,  and  collection  of  taxes.'    The  power  exists  only  to  the  extent  that  it 


etc.,  Co.,  36  Nev.  87 ;  State  v.  Manliattan  Silver 
Min.  Co.,  4  Nev.  318. 

Nm  York. —  People  v.  Barker,  150  N.  Y. 
Sz,  affirming  go  Hun  (N.  Y.)  609;  People  v. 
Forrest,  96  N.  Y.  544;  Qark  v.  Norton,  49  N. 
Y.  245;  New  York  v.  Smith,  61  N.  Y.  App. 
Div,  407 ;  Matter  of  Nisbet,  40  N.  Y.  App.  Div. 
611,  aMrmed  without  opinion  165  N.  Y.  605; 
People  V.  Neff,  15  N.  Y.  App.  Div.  8,  tMmud 
without  opinion  156  N.  Y.  701;  Colonial  L. 
Assur.  Co.  V.  New  York  County,  24  Baib.  (N. 
Y.)  166 ;  People  v.  Westchester  County,  15 
Barb.  (N.  Y.)  607 ;  People  v.  Greene  County, 
12  Barb.  (N.  Y.)  317;  O'Donnell  v.  Mclntyre, 
37  Hun  (N.  Y.)  615;  People  v.  Port  Jervis, 
(Supm.  Ct.  Spec.  T.)  23  Misc.  (N.  Y.)  317. 

Oregon.  —  West  Portland  Park  v.  Kelly,  29 
Oregon  412;  Oregon  Steam  Nav.  Co.  v.  Wasco 
County,  2  Oregon  306 ;  Oregon  Steam  Nav.  Co. 
V.  Pordand,  a  Or^n  8a. 

Rhode  Inland.  —  Sullivan  v.  Peckbam,  16  R. 
I.  SIS. 

Vermont.  — 'WiMiTd  v.  Pike,  59  Vt.  203; 
Bellows  V.  Weeks,  41  Vt.  590;  Downing  v. 
Roberts,  21  Vt.  441. 

iVaskington.  —  Lewis  v.  Bithop,  19  Wash. 
3". 

Contra,  Farmers,  etc..  Bank  v.  Vandalia,  57 
111.  App.  681 .  See  also  in  this  connection 
snpra,  this  section,  6.  e.  Returns  by  Taxpay- 
ers; and  infra,  7.  Assessment  of  Escaped  Prop- 
erty —  Reassessment. 

Boards  of  Equalisation  and  Bevlaw.  —  Coulter 
V.  Louisville  Bridge  Co.,  70  S.  W.  Rep.  39, 
24  Ky.  L.  Rep.  809 ;  Liquidating  Com'rs  V. 
Marrero,  106  La.  130;  Weston  v.  Monroe,  84 
Mich.  341 :  People  v.  Queens  County,  82  N. 
Y.  375  ;  People  v.  Schenectady  County,  35  Barb. 
(N.  Y.)  40S ;  Clawson  Lumber  Co.  v.  Jones,  ao 
Tex.  Civ.  App.  208.  See  also  Carroll  v.  Abnp, 
107  Tenn.  257. 

Immaterial  Alteratloiii,  —  Lahman  v.  Hatch, 
1 24  Cal.  I ;  People  v.  Port  Jervis,  (Supm.  Ct. 
Spec.  T.)  33  Misc.  (N.  Y.)  317. 

lUlun  to  Eatar  the  TalM  In  the-  Veil  until 
after  the  amounts  have  been  revised  by  the 
board  of  review,  although  not  in  compliance 
with  the  law,  is  not  fatal  to  the  assessment, 
unless  the  taxpayer  is  prejudiced  in  fact. 
Three  Rivers  v.  Smith,  99  Mich.  510:  Detroit 
Citizens'  St.  R.  Co.  v.  Detroit,  123  Mich.  673, 
84  Am.  St  Rep.  589,  7  Detroit  Leg.  N,  677. 

1.  Oregon  Steam  Nav.  Co.  v.  Portland,  2 
Oregon  81. 


■tatatM  OMtexllg  Pmar,  —  Los  Angeles  v. 

J.OS  Angeles  City  Water  Co.,  137  Cal.  699; 
San  Luis  Obispo  County  v.  White,  91  CaJ.  432. 
See  infra,  this  section,  11.  Appeal  and  Review. 

8.  New  York  v.  Smith,  61  N.  Y.  App.  Div. 
407;  Lewis  V.  Bishop,  19  Wash.  313. 

S.  Bieapad  Propartr—  Colorado. — Aggers  v. 
People,  30  Colo.  348. 

//Kmm:  —  Sellars  v.  Barrett,  185  lU.  466; 
People  V.  Sellars,  179  III.  170. 

Indiana.  —  Crowder  v.  Riggs,  153  Ind,  158; 
Delphi  V.  Bowen,  1 38  Ind,  335 ;  Florer  v.  Sheri- 
dan, 137  Ind.  28;  Florer  v.  Sherwood,  128  Ind. 
495. 

Iowa.  —  King  v.  Parker,  73  Iowa  757 ; 
Peirce  v.  Weare,  41  Iowa  378;  Cedar  Rapids, 
etc.,  R.  Co.  V.  Carroll  County,  41  Iowa  153. 

JiCrafiicfty. -— Spalding  v.  Com.,  88  Ky.  1.^5: 
Louisville,  etc.,  R.  Co.  v.  Com.,  85  Ky.  198: 
Com.  V.  Sweigart,  73  S.  W.  Rep.  758,  24  Ky. 
L.  Rep.  2147;  Com.  v.  Collins,  72  S.  W.  Rep. 
819,  24  Ky.  L.  Rep.  2042 ;  Com.  v.  Riley,  72  S. 
W.  Rep.  809,  24  Ky.  L.  Rep.  2005  ;  Chicago,  etc., 
R.  Co.  V.  Com.,  72  S.  W.  Rep.  119,  24  Ky.  L. 
Rep.  3124;  Com.  v.  Nute,  72  S.  W.  Rep.  logo, 
24  Ky.  L.  Rep.  2138;  Com.  v.  Hamilton,  72  S. 
W.  Rep.  744,  34  Ky.  L.  Rep.  1944;  Com.  v. 
Singer  Mfg.  Co.,  (Ky.  1893)  21  S-  W.  Rep. 
354 ;  Fleming  v.  Sinclair,  58  S.  W.  Rep.  370, 
23  Ky.  L.  Rep.  499;  Louisivlle  Water  Co.  v. 
Com.  (Ky.  1896)  34  S.  W.  Rep.  1064. 

Louisiana.  —  M.  E.  Church  c  New  Orleans, 
107  La.  611;  State  t>.  New  Orleans,  105  La. 
768 ;  Hodding  v.  New  Orleans,  48  La.  Ann.  982 ; 
State  V.  Louisiana  Sav.  Bank,  etc.,  Co.,  3a  La. 
Ann.  1 136. 

Maryland.  —  WiUiam  Sldnner,  etc..  Ship 
Bldg.,  etc.,  Co.  V.  Baltimore,  96  Md.  3a. 

Michigan.  —  State  Tax  Com'ra  v.  Assessors, 
124  Mich.  491. 

Nebraska.  —  Elkhora  Land,  etc.,  Co.  v.  Dixon 
County,  35  Neb.  426. 

New  Mexico.  —  U.  S.  Trust  Co.  v.  Territory, 
to  N.  Mex,  416. 

Orggon  Kirkwood  v.  Ford,  34  Oregon  552 ; 

Ramp  V.  Marion  County,  24  Oregon  461 : 
Oregon,  etc.,  R.  Co.  v.  Lane  Coun^,  23  Oregon 
386,  cUed  Southern  Oregon  Co.  V.  Coos  County, 
39  Oregon  185 :  Oregon,  etc.,  Mor^.  Sav.  Bank 
V.  Jordan,  16  Oregon  113;  Poppleton  V.  Yam- 
hill County,  8  Oregon  338. 

Pennsylvania.  —  Williamson's  Estate,  153  Pa. 
St.  508,  modifying  i  Pa.  DisL  159,  11  Pa.  Co. 
Ct.  335. 
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has  been  conferred  by  statute,  either  expressly  or  by  necessary  implication.' 
The  enactment  of  such  laws,  however,  is  promotive  of  and  essential  to  the 
constitutional  behest  that  all  property  shall  contribute  equally  to  the  support 
of  the  government ;  and,  penal  provisions  excepted,  they  may  have  a  retro- 
active operation  and  should  be  liberally  construed  in  aid  of  the  taxing  power.* 
Assessments  made  by  officers  or  boards  other  than  those  invested  with  the 
power  to  make  them  are,  as  a  general  rule,  illegal  and  void.' 

h.  Bad  Faith  and  Negligence  of  Taxpayer.  —  The  statutes  usually 

ImpUad  Authority. —  Siberliog  v.  Cropper,  119 
Iowa  420;  Jewett  v.  Foot,  119  Iowa  359;  Beres- 
heim  V.  Arnd,  117  Iowa  83;  Bell  v.  Stevens, 
]i6  Iowa  451 ;  Lambe  v.  McCormick,  116  Iowa 
i6g;  Galtuha  v.  Wendt,  114  Iowa  597;  Smttb- 
berg  V.  Arcber,  108  Iowa  315;  Parker  v.  Van 
Steenbarg.  68  Iowa  174;  Robb  v.  Robinson,  £6 
Iowa  500.  See  also  Amaton  Ins.  Co.  v.  Cap- 
pellar,  38  Ohio  St  560;  State  v,  Raine,  47 
Ohio  St.  447. 

Btatatei  Apply  to  CorpomtioiM.  —  Hunter  Stone 
Co,  V.  Woodard,  152  Ind.  474;  Ohio  Farmers 
Ins.  Co.  V.  Hard,  59  Ohio  St.  348.  See  the 
title  Taxation  (Cortosatb),  post. 

%.  PurpOMuidOeBitraotioBOf  BUttttM  — Fwal 
PmiliOM.—  Sturges  V.  Carter,  114  U.  S.  511 ; 
Cooperative  Bldg.,  etc.,  Assoc.  v.  State,  156 
Ind.  463;  Hunter  Stone  Co.  v.  Woodard,  15s 
Ind.  474;  Graham  v.  Russell,  153  Ind.  186; 
Saint  V,  Welsh,  141  Ind.  38a ;  Reynolds  v, 
Bowen,  138  Ind.  434;  Beresheim  v.  Arnd,  117 
Iowa  83 ;  Bell  v,  Stevens,  116  Iowa  451 ;  Lambe 
V.  McCormick,  116  Iowa  169;  Galusha  v. 
Wendt,  114  Iowa  597;  Louisville,  etc.  Mail 
Co.  p.  Barbonr,  88  Ky.  73 ;  Fleming  v,  Sinclair, 
58  S.  W.  Rep.  370,  32  Ky.  L.  Rep.  499;  Balti- 
more, etc.,  R.  Co.  V.  Wicomico  County,  93  Md. 
113;  Yazoo,  etc.,  R.  Co,  v.  Adams,  73  Misj. 
648;  State  V.  Baker,  170  Mo.  383;  Gager  v. 
Prout,  48  Ohio  St  89;  State  v.  Fors,  107  Wis. 
430;  Cross  V.  Milwaukee,  19  Wis.  509;  Tallman 
V.  Janeaville,  17  Wis.  71. 

DaUaiiHBt  Tax  FanaltiM  ud  Intaratt  —  Pen- 
alties and  interest  for  nonpayment  of  taxes 
cannot  be  added  from  the  time  when  the  prop- 
erty should  have  been  assessed  and  the  taxes 
paid.  Until  the  assessment  and  levy  are  com- 
pleted there  is  no  tax.  Gallup  v.  Schmidt,  154 
Ind.  196,  affirmed  on  other  grounds  183  U.  S. 


South  Carolina,  —  State  v.  Covington,  35  S. 
Car.  345. 

South  Dakota.  —  Billinghurst  v.  Spink  County, 
5  S.  Dak.  84. 

Tennessee.  —  Union,  etc.  Bank  v.  Memphis, 
107  Tenn.  66;  Grundy  County  v.  Tennessee 
Coal,  etc,  Co.,  94  Tenn.  395 ;  Warner  Iron  Co. 
V.  Pace,  89  Tenn.  707 :  South  Nashville  St.  R. 
Co.  V.  Morrow,  87  Tenn.  406 ;  Shelby  County 
V.  Mississippi,  etc.,  R.  Co.,  16  Lea  (Tenn.)  401 ; 
Anderson  v.  Post,  (Tenn.  Ch.  1896}  38  S.  W. 
Rep.  383. 

Texas.  —  Hoefling  v.  San  Antonio,  15  Tex. 
Civ.  App.  357. 

Vermont. —  Potter  v.  Lewis,  73  Vt,  367; 
Godfrey  v.  Bmnington  Water  Co.,  (Vt  1903) 
55  Atl.  Rep.  654. 

Wyoming.  —  Albany  Mut  Bldg.  Assoc.  v. 
Laramie,  (Wyo.  1901)  65  Pac.  Rep.  loii. 

See  also  in  this  connection  supra,  this  subdi- 
vision, 6.  c.  Returns  by  Taxpayers, 

Im^Tsmenta  on  Land,  —  Where  the  statute 
contemplates  that  improvements  shall  be  as- 
sessed separately  from  the  real  estate,  such  im- 
provements, if  tbey  escape  taxation,  arc  properly 
r^arded  as  omitted  property.  William  Skinner, 
etc..  Ship  Bldg.,  etc,,  Co.  v.  Baltimore,  96  Md. 
32. 

1.  Power  Dependent  on  Statutory  Authority  — 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  t>.  Miller 
County,  67  Ark,  498. 

Illinois,  —  Hayward  v.  People,  156  HL  84. 
Compare  Farmers,  etc.  Bank  v.  Vandalia,  57 
111,  App.  681. 

Indiana.  —  Stockman  v.'  Robbins,  80  Ind. 
195 ;  Parkinson  v,  Jasper  County  Telephone  Co., 
(Ind.  App.  1903)  67  N.  E.  Rep.  471. 

Iowa.  —  Thomburg  v.  Cardell,  (Iowa  1903) 
95  N.  W.  Rep.  339;  Jewett  v.  Foot,  119  Iowa 
359 ;  Mead  v.  Storey  County,  (Iowa  1903)  93 
N.  W.  Rep.  88. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
Wicomico  County,  93  Md.  113. 

Mississippi.  —  Tunica  County  v.  Tate,  78 
Miss.  394,  approved  Powell  v.  McKee,  81  Miss. 
339 ;  State  v.  Tonella,  70  Miss.  701,  cited 
Adams  v.  Kuhn,  72  Miss.  376,  and  Yasoo,  etCq 
R.  Co.  V.  Adams,  73  Miss.  646. 

North  Carolina.  —  Johnson  v.  Royster,  88  N. 
Car,  194;  North  Carolina  R.  Co.  v.  Alamance, 
77  N.  'Car.  4 :  Sudderth  v.  Brittan,  76  N.  Car, 
458. 

Oregon.  —  Oregon  Steam  Nav.  Co.  v.  Port- 
land, 3  Oregon  81,  dted  Oregon  Steam  Nav. 
Co.  V.  Wasco  County,  3  Oregon  306. 

South  Carolina.  —  State  v.  Sberaw,  etc.  R. 
Co.,  54  S.  Car.  564. 

Rhode  Island.  —  3nllivan  v.  Peckham,  16  R. 
L  525- 

('trgmia.  —  Whiting  v.  West  Point,  89  Va. 
74<. 
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S.  Aiseaments  Hads  1^  Vunthoriied  Offlean 
or  Boaxds.  —  Powder  River  Cattle  Co.  v.  Custer 
County,  45  Fed.  Rep.  333 ;  Parkinson  v.  Jasper 
County  Telephone  Co.,  (Ind.  App.  1903)  67 
N.  E,  Rep.  471  ;  Royce  v.  Jenney,  50  Iowa  676; 
Pomeroy  Coal  Co,  v.  Emlen,  44  Kan.  117 ; 
Dark  v.  Belknap,  (Ky.  1890)  13  S.  W.  Rep.  212; 
Mercier  v.  New  Orleans,  38  La.  Ann.  938; 
State  V.  Crookston  Lumber  Co.,  85  Minn.  405 : 
State  V.  Cunningham,  153  Mo.  642;  Little  Rock, 
etc,  R.  Ca  c  Williams,  toi  Tenn.  146;  State 
V.  Nashville,  etc.,  R.  Co.,  96  Tenn.  385.  dis- 
tinguishing Grundy  County  v.  Tennessee  Coal, 
etc,  Co.,  94  Tenn.  29S  ;  San  Antonio  St.  R.  Co. 
V.  San  Antonio,  22  Tex.  Civ.  App.  341 ;  Cook 
V.  Galveston,  etc..  R.  Co..  <;  Tex.  Civ.  App, 
644-  Contra,  Cosier  v.  McMillian,  22  Mont. 
486. 

Asaaiamsnti  Ordarad  by  Board  EAviag  >o  Orlgi< 
sal  Jnrlsdlotion  to  Aaseai.  —  An  assessment  made 
by  the  proper  assessing  officer  is  valid,  although 
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apply  whether  the  taxpayer  is  chargeable  with  bad  faith  or  negligence  in  the 
omission  of  the  property  or  not.*  In  Ohio,  however,  prior  to  the  amendment 
of  1900  which  establishes  the  principle  just  stated,'  assessments  of  escaped 
property  could  not  be  made,  except  for  the  current  year,  unless  the  taxpayer 
had  fraudulently  or  negligently  omitted  it  in  returning  his  property  for 
taxation,  or  had  evaded  making  a  return.* 

c.  Reassessments.  —  Property  which  has  been  assessed  but  escaped  tax- 
ation by  reason  of  the  assessment  against  it  being  illegal  and  void,  if  sub- 
ject to  taxation  in  fact,  is,  no  doubt,  assessable  as  omitted  property  under 
the  statutes  enacted  for  that  purpose.*  It  has  also  been  held  that  where 
property  has  been  grossly  and  fraudulently  undervalued,  and  thus  pro  tanio 
escaped  taxation,  such  statutes  authorize  the  taxing  ofhcers  to  reassess  it  for 
the  omitted  value.'  In  some  jurisdictions  the  statutes  expressly  provide  for 
reassessment  in  such  cases.* 

d.  Time  of  Making  Assessment.  —  Assessments  of  escaped  property 


not  made  on  his  own  initiative  but  by  order  of 
the  board  of  equalization,  which  is  without 
jurisdiction  to  make  the  assessment  itself. 
Ferris  r.  Kimble,  75  Tex.  476,  followed  Connor 
V.  Waxahachie  (Tex.  1889)  13  S.  W.  Rep.  30. 
Contra,  where  the  valoatioii  is  fixed  by  the 
board  and  not  independently  by  the  assessing 
officer.  Western  Ranches  v.  Custer  County, 
(Mont.  1903)  72  Pac.  Rep.  659,  followed  Mata- 
dor Land,  etc.,  Co.  v.  Custer  County,  (Mont. 
1903)  72  Pac."Rep.  662.  An  order  of  the  board 
of  equalization  directing  the  assessor  to  add 
solvent  credits  at  their  face  value  is  not  an 
exercise  of  assessorial  powers.  Solvent  credits, 
like  gold  coin,  must  necessarily  be  assessed 
at  their  face  value.  To  describe  the  prop- 
erty is,  therefore,  to  fix  its  value.  Farmers', 
etc..  Bank  v.  Board  of  Equalization,  97  Cal. 
ii8. 

1.  Bad  Faith  and  HegUgme*  of  TazpaTsr  — 
OsBSral  Bole.  —  The  tax  law  contemplates 
instances  of  omissions  of  property  from  current 
assessment  lists,  not  only  on  account  of  evasions 
and  concealments  by  property  owners,  bat  also 
by  reason  of  derelictions  of  the  officers  on  whom 
rests  the  primary  duty  of  listinR  all  taxables, 
without  regard  to  any  fault  on  the  part  of  the 
taxpayer.  Hunter  Stone  Co.  v.  Woodard,  152 
Ind.  474. 

2.  Ohio  Amendmsnt  of  1900.  —  Bates's  Annot. 
Stat.  Ohio  (4th  ed.),  §  278111;  Toledo  Bridge 
Co.  V.  Yost,  12  Ohio  Cir.  Dec.  448,  22  Ohio  Cir. 
Ct.  376. 

8.  Ohio  —  Early  Uatatei.  —  State  v.  Halliday, 
61  Ohio  St.  353;  Ohio  Farmers  Ins.  Co.  v. 
Hard,  59  Ohio  St.  248 ;  Rheinboldt  v.  Raine,  52 
Ohio  St.  160;  Probasco  V.  Raine,  50  Ohio  St. 
378 ;  Ratterman  v.  Ingalls,  48  Ohio  St.  468 ; 
Gager  v.  Prout,  48  Ohio  St.  89;  Cameron  v. 
Cappeller,  41  Ohio  St.  533  ;  Amazon  Ins.  Co.  v. 
Cappellar,  38  Ohio  St.  560 ;  Toledo  Bridge  Co. 
V,  Yost,  12  Ohio  Gr.  Dec.  448,  23  Ohio  Cir.Ct. 
376;  Stewart  v.  Duerr,  11  Ohio  Gr.  Dec.  310, 
20  Ohio  Cir.  Ct.  505 ;  Adams  v.  Shields,  9  Ohio 
Cir.  Dec.  558,  17  Ohio  Cir.  Ct.  129;  Sherard  v. 
Lindsay,  7  Ohio  Cir.  Dec,  245,  13  Ohio  Cir.  Ct. 
315;  Philips  V.  Rattcnnan,  6  Ohio  Cir.  Dec. 
488,  10  Ohio  Cir.  Ct.  205,  3  Ohio  Dec.  209.  4 
Ohio  Dec.  453,  overruling  4  Ohio  Cir.  Dec.  678, 
7  Ohio  Or.  Ct.  4S8 :  Neave  Bldg.  Co.  t'.  Brooks. 
6  Ohio  Gr.  Dec.  280.  9  Ohio  Ctr.  O.  i.i;t.  3 
Ohio  Dec  598 ;  Ohio  Farmers  Ins.  Co.  v.  Ilirrl, 


10  Ohio  Dec.  469,  8  Ohio  N.  P.  36;  Pattoa  v. 
Commercial  Bank,  10  Ohio  Dec.  321,  7  Ohio 
N.  P.  401 ;  Jones  v.  Wood,  2  Ohio  Dec  75,  i 
Ohio  N.  P.  iss;  Lodlow  v.  Willidi,  c  Csic. 
Super.  Ct.  315. 

Itotam  of  Shares  Vt  Bank  ttadi.  —  State  v. 
AkioB,  63  Ohio  St.  182,  followed  Lander  v. 
Mercantile  Nat.  Bank,  (C.  C.  A.)  118  Fed.  Rep. 
785,  which  affirmed  109  Fed.  Rep.  21. 

4.  Void  AflssssmeBts.  —  Matter  of  Chadwick, 
59  N.  Y.  App.  Div.  334:  Scollard  v.  Dallas.  16 
Tex.  Civ.  App.  620.  See  also  Overing  v.  Foote, 
43  N.  Y.  290,  distinguitking  Bennett  v.  Buffdo. 
17  N.  Y.  383. 

8.  AMMHBSBti  Umdamlolif^  Pnfsrtr-— Ga- 
lusha  V.  Wendt,  114  Iowa  597;  State  u.  Weyer- 
hauser,  68  Minn.  353,  72  Minn.  519.  aBrmed 
176  U.  S.  550;  Adams  v.  Clarke,  80  Miss.  134: 
South  Nashville  St.  R.  Co.  v.  Morrow,  87  Tenn. 
406 ;  Louisville,  etc.,  R.  Co.  v.  State,  8  Heisk. 
(Tenn.)  790.  See  also  Parkinson  v.  Jasper 
County  Telephone  Co.,  (Ind.  App.  1903)  67  N. 
E.  Rep.  471.    But  see  contra,  Clunie  v.  Siel>e. 

112  Cftl.  593. 

After  Payment  of  Tax.— The  fact  that  tbe 
tax  has  been  levied  on  the  basis  of  the  illegal 
assessment,  and  paid,  does  not  prevent  the 
making  of  the  reassessment.  Chicago  Union 
Traction  Co.  v.  State  Board  of  Equalization, 

113  Fed.  Rep.  607.  Comtra.  Graham  v.  Florida 
Land,  etc.,  Co.,  33  Fla.  356. 

A.  Bsaassuments  Expressly  Anthwiaid.  — 
Weaver  v.  State,  39  Ala.  S3S:  Colusa  County  v. 
Glenn  County,  124  Cal.  498:  Crawford  County 
V.  Hule,  12  111.  App.  406;  Topsham  v.  Purinton, 
94  Me.  ^sa;  Rockland  v.  Ulmer,  87  Me.  3S7< 
Hunt  V.  Perry,  165  Mass.  287 ;  Davis  v.  Boston, 
129  Mass.  377:  Hubbard  V.  Garfield,  102  Mass. 
72;  Burr  V.  Wilcox.  13  Allen  (Mass.)  369: 
Inglee  v.  Bosworth,  $  Pick.  (Mass.)  498.  i€ 
Am.  Dec.  4 19 ;  Auditor  Gen.  v.  Smith.  1 25  Mich. 
576;  Auditor  Gen.  v.  Gurney,  109  Mich.  472; 
People  V.  Banfield.  fSupm.  Ct.  Spec.  T.)  36 
Misc.  (N.  Y.)  T.i :  Johnston  v.  Oshkosh.  65  Wis. 
473 :  Bass  V.  Fond  dii  Lac  County.  60  Wis.  tii6  • 
Bradley  v.  Lincoln  Counlv.  60  Wis.  71  ;  Mon- 
roe V.  Ft.  Howard,  50  Wis.  228 ;  Kingsley  v. 
Marathon  County,  41  Wis,  649;  Single  v.  Stet- 
tin. 49  Wis.  645 :  Fl^tnders  v,  Merrimack,  48 
Wis.  567 ;  Plumer  r.  Marathon  County,  46  Wi». 
164:  Marsh  v.  Clark  C^omty,  42  Wis.  So'; 
Peters  v.  Myers,  22  Wis.  6oa. 

)  Volatne  XXVII. 


Digitized  by 


Google 


Awaweat. 


TAXA  T/ON, 


AHHHUBt  «f  EiMped  VtOftnf, 


are  made  nunc  pro  tunc;  and  it  is  immaterial  that  the  regular  periods  for 
making  and  reviewing  assessments,  levying  the  taxes  or  placing  the  rolls  in 
the  hands  of  the  collection  officers,  have  elapsed  when  they  are  made,^  unless 
the  owner  is  thereby  deprived  of  some  constitutional  right,  or  the  statute 
limits  the  time.' 

e.  Relation  Back  of  Assessment  — (i) /«  G^w^ra/.  —  The  assessment 
when  made  relates  back  to  the  time  when  the  property  should  have  been 
assessed,  and  is  not  affected  by  changes  in  ownership,  consumption,  or  removal 
subsequent  to  the  latter  date.  The  equitable  doctrine  of  purchasers  for 
value  without  notice  affords  no  protection  against  the  exercise  of  the  power 
to  assess  escaped  property.' 

(2)  Valuation  of  Property.  — The  valuation  of  the  property  for  purposes 
of  the  assessment  must  be  fixed  according  to  its  value  at  the  time  when  it 
ought  to  have  been  assessed,  unless  some  other  standard  is  fixed  by  law.^ 

/.  Death  of  Taxpayer.  —  The  death  of  the  taxpayer  does  not  abate  the 
liability  to  pay  taxes  on  property  which  escaped  taxation  during  his  lifetime; 
and  they  are  properly  assessed  against  the  estate. 

g.  Regular  Assessment  as  Res  Judicata— (i)  General  Rule,  —  An 
assessment  is  not  a  judgment  within  the  doctrine  of  res  judicata,  and  does  not 
-  bar  or  estop  a  supplemental  assessment  of  property  which  was,  in  fact,  erro- 
neously omitted,  even  though  its  omission  in  the  6rst  instance  was  the  result 
of  a  decision  by  the  officers  making  the  regular  assessment,  holding  it  to 
be  exempt.* 

(2)  Assessments  in  Gross.  —  Where  the  regular  assessment  .values  the 
property  in  gross  without  enumerating  the  specific  items,  it  cannot  be  known 
whether  any  property  was  omitted  by  the  assessing  officers  or  not,  and  no 
supplemental  assessment  can  be  made.' 


1.  Time  of  KaklBg  AuMtmrati  —  Gennal  Bale. 
—  Cooperative  BIi^e.,  etc.,  Assoc.  v.  State,  156 
Ind.463  ;GaIushav.  Wendt,  114  Iowa  59?  ;  Parker 
V.  Van  Steenburg,  68  Iowa  174;  Baltimore,  etc, 
R.  Co.  V.  Wicomico  County,  93  Md.  113;  Hop- 
kins V.  Van  Wyck,  80  Md.  7,  cited  Carstairs  v. 
Cochran,  95  Md.  488;  Tunica  County  v.  Tate, 
78  Miss.  294 ;  State  v.  Simmons,  70  Miss.  485. 
Compare  Overing  v.  Foote,  65  N.  Y.  263,  dis- 
tinguishing 43  N,  Y.  290. 

S.  EzcepUoos  to  Xolo.  —  Auditor  Gen.  v. 
Gumey,  109  Mich.  473 ;  Three  Rivers  v.  Smith, 
99  Mich.  507;  Maurer  v.  Oiff,  94  Mich.  194; 
Frontier  Land,  etc.,  Co.  v.  Baldwin,  3  Wyo.  764. 

3.  Relation  Baok  of  AtiMsment.  —  Com.  v. 
Riley,  72  S.  W.  Rep.  809,  24  Ky.  L.  Rep.  2005; 
State  V.  Weyerhauser,  68  Minn.  353,  72  Minn. 
519,  affirmed  176  U.  S.  550;  State  v.  Simmons, 
70  Miss.  48s;  Matter  of  Chadwick,  59  N.  Y. 
App.  Div.  334;  State  v.  Pors,  io7  Wis.  420; 
Oberreich  v.  Fond  du  Lac  County,  63  Wis.  316 ; 
Marco  if.  Fond  du  Lac  County,- 63  Wis.  212; 
'fallman  v.  Jaoesville,  17  Wis.  71,  followed 
Cross  V.  Milwaukee,  19  Wis.  509.  Contra, 
Bloxham  v.  Florida  Cent,  etc.,  R,  Co..  35  Fla. 
635. 

Under  the  OMo  Statute  changes  of  ownership 
during  the  current  year  may  be  disregarded  by 
the  auditor  in  assessing  property  for  the  taxes 
of  that  year  which  has  escaped  the  regular  as- 
Kssment;  tmt  in  making  such  assessment  for 
preceding  years  he  cannot  go  behind  a  change 
in  ownership,  Yost  v.  Maumee  Brewery  Co., 
10  Ohio  Cir.  Dec.  693,  20  Ohio  Cir.  Ct.  26; 
Neave  Bldg.  Co.  v.  Brooks.  6  Ohio  Cir.  Dec, 
380,  9  Ohio  Cir.  Cl  151,  a  Ohio  Dec.  598. 


4.  Valuation  of  Pnpflrty.  —  Davis  v.  Boston, 
129  Mass.  377 ;  Hiibbard  v.  Garfield,  102  Mass. 
72 ;  State  v.  Simmons,  70  Miss.  485.  See  also 
Scheiber  v.  Kaehler,  49  Wis.  291. 

An  Early  New  York  Statute  provided  that  the 
property  should  be  assessed  "  at  the  valuation 
of  the  preceding  year  if  it  was  then  valued,  or, 
if  not,  at  the  valuation  of  the  year  preceding 
that."  !f  the  property  was  not  valued  in  one  of 
those  years,  there  was  no  power  to  make  the  . 
assessment.  People  v.  Goff,  52  N.  Y.  434; 
Overing  V.  Foote.  43  N.  Y.  290,  65  N.  Y.  263; 
People  V.  Assessors,  92  N.  Y.  430 ;  Marsh  v. 
Bowen,  (Supm.  Ct.)  12  Abb.  N.  Cas.  (N.  Y.)  i. 
See  2  Heyd.  Rev.  Stat.  N.  Y.  (2d  ed.)  1875. 

5.  Death  of  Taxpayei'.  —  Graham  v.  Russell, 
152  Ind.  186;  Saint  v.  Welsh,  141  Ind.  382; 
Reynolds  v.  Bowen,  138  Ind.  434;  Com.  v. 
Sweigart,  73  S.  W.  Rep.  758,  24  Ky.  L.  Rep. 
3147-  Contra  of  personal  property  unless  the 
statute  specifically  authorizes  it.  State  v.  Ever- 
hard,  (Minn.  1903)  95  N.  W.  Rep.  1115. 

6.  Bet  Jndioatft.  —  Sturges  t>.  Carter,  114  U. 
S.  511;  Reynolds  v.  Bowen,  138  Ind.  434; 
Lambe  v.  McCormick,  116  Iowa  169;  M.  E. 
Church  V.  New  Orleans,  107  La.  611  ;  State  v. 
Assessors.  52  La.  Ann.  223;  Rockland  z:  Farns- 
worth,  93  Me.  178;  Adams  v.  Clarke,  80  Miss. 
134;  C^ger  i>.  Prout,  48  Ohio  St.  89,  cited 
Hagerty  v.  Huddleston.  60  Ohio  St.  149 ;  Lee 
V.  Sturges,  46  Ohio  St.  153;  Hibernian  Benev. 
Soc.  V.  Kelly,  28  Oregon  173.  52  Am.  St.  Rep. 
769 ;  Grigaby  v,  Minnehaha  County.  6  S.  Dak. 
492.  See  the  title  Res  Judicata,  vol.  24, 
p.  72.1. 

7.  AmniDMita  in  Oross.  —  Allwood  v.  Coweo, 
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h.  Ferreting  Contracts.  —  Taxing  officers  or  municipal  authorities, 
such  as  county  boards,  are  sometimes  empowered  by  express  statutoty  pro- 
vision to  enter  into  contracts  with  individuals  for  the  ferreting  out  or  discovery 
of  property  that  has  escaped  taxation.'  In  some  states,  also,  authority  to 
enter  into  such  contracts  has  been  held  to  be  within  the  general  powers 
conferred  by  law  on  county  boards.* 

8.  Compeiuation  of  AsKuiiLg  Officers.  —  The  rules  of  law  applicable  generally 
to  the  compensation  of  public  officers  are  discussed  elsewhere  in  this  work. 
Other  matters,  such  as  the  amount  of  compensation  to  which  assessors,  mem- 
bers of  revising  boards,  and  other  officers  performing  duties  in  connection  with 
the  assessment,  are  entitled ;  its  form,  whether  by  salary,  fees,  or  a  percentage 
on  the  amount  of  the  assessed  valuation  or  taxes,  and  the  means  ol  payment, 
are  wholly  dependent  on  the  terms  and  construction  of  local  statutes.* 

9.  Liability  of  Assesaii^f  Officers  —  a.  Civil  Liability.  —  In  valuing  prop- 
erty and  ill  performing  other  duties  relative  to  assessments  as  to  which  it  is 
the  evident  mtention  of  the  law  that  assessors  shall  act  solely  on  their  own 
judgment  and  discretion,  they  exercise  judicial  functions;  and  if  they  have 
jurisdiction  over  both  person  and  subject-matter,  they  incur  no  civil  liability 
for  injuries  to  taxpayers  resulting  from  erroneous  acts,  at  least  when  not 
chargeable  with  bad  faith  or  malice.  If,  on  the  other  hand,  they  act  without 
jurisdiction,  they  are  clearly  liable.  Other  duties  are  enjoined  on  them  which 
are  ministerial,  and,  as  in  the  case  of  other  ministerial  officers,  assessors  are 
civilly  li.ible  to  individuals  for  injuries  resulting  from  omissions,  negligence, 


III  111.  481;  Dresden  v.  Bridge,  90  Me.  489; 
Oxford  Bank  v.  Lafayette  County,  79  Miss.  152; 
Cape  Girardeau  v.  Buehnnann,  148  Mo.  198; 
Shove  V.  Manitowoc,  S7  Wis.  5. 

&n  AssMSinent  of  a  taxpayer  for  "  amount  of 
indebtedness  which  be  regards  as  probably  col- 
lectible "  docs  not  assess  him  for  "  money  on 
band,  or  on  deposit,  or  loaned,"  and  he  may  be 
additionally  assessed  therefor.  Adams  v. 
Qafke,  80  Miss.  1 34,  Calhoon,  J.,  dissenting. 

1.  Fsrreting  OontracU  —  ExproM  StatnMl.  — 
Shinn  v.  Cunningham,  (Iowa  1903)  94  N.  Wi 
Rep.  941;  State  v.  Crites,  48  Ohio  St  143; 
Sute  V.  Cappeller,  39  Ohio  St.  207;  State  v. 
Lewis,  13  Ohio  Dec.  46;  State  v.  Hageity,  3 
Ohio  Cir.  Dec.  161,  5  Ohio  Cir.  Ct.  325. 

.AgvaU  Appointed  by  Aaditor  —  Kentnoky. — 
Stat.  Ky.  1899,  S  4258;  Sebree  v.  Com.,  74 
S.  W.  Rep.  716,  35  Ky.  L.  Rq).  lat ;.  Hoke  v. 
Com.,  79  Ky.  567. 

8.  Gentneti  Ijy  Coanty  BoiHi  nndw  Qtmml 
Powen.  —  Vandercook  v.  Williams,  106  Ind. 
345;  Williams  v.  Segur,  106  Ind.  368;  Rich- 
mond v.  Dickinson,  155  Ind.  345 ;  Fleener  v. 
Litsey,  30  Ind.  App.  399 ;  Disbrow  v.  Cass 
County,  iig  Iowa  538;  Shinn  v.  Cunningham, 
(Iowa  1903)  94  N.  W.  Rep.  941 ;  Reed  v, 
Cunningham,  (Iowa  1903)  96  N.  W.  Rep.  1119; 
Burnett  v.  Markley,  33  Oregon  436.  See  also 
McMahon  v.  New  Orleans,  5a  La.  Ann.  taa6. 
Contra,  Grannis  v.  Blue  Earth  County.  8t  Minn. 
55- 

8.  Ooapensatloa.  —  See  generally  the  title 
Public  Officers,  vol.  23,  p.  385  et  seg.  See 
also  the  following  cases : 

Alabama.  —  Stahmer  v.  State,  125  Ala.  72; 
East  V.  Eichelberger,  69  Ala.  187;  Shaver  v. 
Robinson,  59  Ala.  195. 

Arkansas.  —  Bell  v.  Arkansas  County,  44  Ark. 
493. 

California.  —  Matter  of  Dodge,  135  Cat  sta; 
Tulars  County  v.  May,  118  Cil.  J03. 


Indiana,  —  Allen  County  v.  Chapman,  23  Ind. 
App.  60. 

KentMcky.  —  Harrison  v.  Com.,  83  Ky.  162. 
Loutsiano.  —  State  v.  Jumel,  30  La.  Ann. 
335- 

Mississippi.  —  Bogan  v.  Holder,  76  Miss.  597  ; 
Williams  v.  Sharkey  County,  74  Miss.  122. 

New  Mexico.  —  Baca  v.  Benialillo  County.  10 
N.  Mex.  438. 

New  York.  —  People  v.  Jones,  68  N.  Y.  App. 
Div.  396,  afSrmed  without  opinion  175  N.  Y. 
471- 

Ohio.  —  Stonner  v.  Lucas  Ccmnty.  11  Obio 
Dec.  49,  8  Ohio  N.  P.  no. 

Pennsylvania.  —  Marquette  V.  Berks  County, 
3  Pa.  Super.  Ct.  36,  39  W.  N.  C  <Pa.)  325; 
Young  V.  Huntingdon  County,  20  Pa.  Co.  Ct. 
374- 

South  CaroKna.  —  State  v.  Ranaom,  9  S.  Car. 
199. 

Texas.  —  McLennan  County  v.  Frost,  (Tex. 
Civ.  App.  1903)  75  S.  W.  Rep.  876;  Dimmit 
County  r.  Cavender,  (Tex.  Ov.  App.  1901)  65 
S.  W.  Rep.  881 ;  School  Trustees  v.  Fanner,  23 
Tex.  Civ.  App.  39. 

IVashington.  —  State  v.  Carson,  6  Wash.  350 ; 
Heilig  V.  Puyallup,  7  Wash.  39. 

IVisconsin.  —  Morey  v.  Racine,  116  Wis.  8; 
Anderson  v.  Milwaukee,  113  Wis.  1 ;  Powers  v. 
Oshkosh,  56  Wis.  660. 

Wyoming.  —  Beals  v.  Smith,  8  Wyo.  159. 
Compeniatfon  fte   Atmring  Pell  Tan&  — 
Shaver  v.  Rolnnson.  59  Ala.  195;  Matter  of 
Dodge,  13s  Cal.  512. 

Taxpayer  Hot  Uabls  for  Peroentage  of  Auanor. 
—  The  taxpayer  cannot  be  charged  with  the  per- 
centage of  the  assessor  in  addition  to  the  tax, 
under  a  statute  providing  that  a  tax  commis- 
sioner making  an  assessment  of  escaped  prop- 
erty "shall  receive  ten  per  rantum  of  the  tax 
arising"  therefrom.  Stahmer  v.  State.  125 
Ala.  7* 
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or  error  in  performance.'  While  these  rules  are  well  established,  there  is 
considerable  difference  of  opinion  as  to  what  acts  of  the  assessors  are  judicial 
and  what  are  ministerial,'  and  as  to  the  extent  of  the  protection  afforded 
them  when  the  erroneous  exercise  of  judicial  discretion  is  attributable  to  fraud 
or  malice.  Relative  to  the  latter  difference  of  opinion  it  has  been  said  that 
the  weight  of  autliority  supports,  the  doctrine  that  assessors,  like  olher  quasi' 
judicial  officers,  are  liable  for  damages  caused  ^  erroneous  acts  done  with  a 
malicious,  corrupt,  or  other  sinister  motive.'   The  extent  to  which  assessors 

Stearas  v.  Miller,  as  Vt.  20 ;  Fairbanks  v.  Kit- 
tredge,  24  Vt.  9 ;  Fuller  v.  Gotild,  a,o  Vt.  643 ; 
Howard  v.  Shumway,  13  Vt.  359;  Henry  v. 
Edson,  3  Vt.  499.  See  also  Kelli^  v.  Higiiiu, 
II  Vt.  340. 

Wiscomin.  —  State  v.  Thorne,  112  Wis.  81. 
See  generally  the  title  Public  OFVicsas,  vol. 
23*  P-  375  ft 

Tlia  Slitlniitim  Ii  Betwara  an  Xmaaou  and 
ZUegsl  Awemnent.  —  The  former  is  when  the 
officers  have  power  to  act,  but  err  in  the  exer- 
cise of  the  power;  the  latter,  when  they  have 
no  power  to  act  at  all,  and  it  does  not  aid  them 
to  decide  that  they  have.  National  Bank  v. 
Elmira,  53  N.  Y.  53,  reversing  6  Lans.  (N.  Y.) 
iiti,  approved  Ford  v.  McGregor,  ao  Nev,  446; 
Dora  V.  Backer,  61  N.  Y.  a6i,  reversing  61 
Barb.  (N.  \.)  597;  Prosser  v.  Secor,  5  Barb. 
(N.  Y.)  608. 

UabiUty  When  Tota  of  DUtrlet  Impoiing  Tax 
Ii  Void  or  Statnta  Uaoonititntlonal.  —  Judd  v. 
Thompson,  125  Mass.  553;  Dickinson  v.  Bil- 
lings, 4  Gray  (Mass.)  42;  Bassett  v.  Porter,  4 
Cash.  (Mass.)  487 ;  Little  v.  Merrill,  10  Pick. 
(Mass.)  543;  Withington  v.  Eveleth,  7  Pick. 
(Uaaa.)  to6;  Stetson  v.  Kempton,  13  Mass. 
Mja,  7  Am.  Dec.  145;  Drew  v.  Davis,  10  Vt. 
506,  33  Am.  Dei.  113,  Compare  Boody  v.  Wat- 
son, 64  N.  H.  itfa;  Edes  v.  Boardman.  58  N.  H. 
580. 

>  Aetlons  Against  XimlelpaUty. —  A  taxpayer 
who  has  paid  a  tax  illegally  assessed  is  not  en- 
titled to  an  action  against  the  town  to  recover 
back  the  amotmt,  in  the  absence  of  statute ;  but 
his  remedy,  if  he  has  any,  is  against  the  assess- 
ors. Foss  V.  Whitehouse,  94  Me.  491 ;  Hayford 
V.  Belfast,  69  Me.  63 ;  Gilman  v.  Waterville,  59 
Me.  491  ;  Smith  v.  ReadBeld,  27  Me.  14s. 

LiabUity  of  Assesaon  to  Xnnlelpality.  —  If  as- 
sessors are  liable  at  all  to  the  municipality  from 
which  they  received  their  appointment,  they 
are  so  certainly  only  for  want  of  fidelity  and 
integrity  or  for  not  discharging  their  duties  ac- 
cording to  their  best  judgment  and  underatand- 
Ing.  Tint  Parish  v.  Fiske,  8  Ctish.  (Mass.) 
264,  54  Am.  Dec.  755  ;  Uncoln  t>.  Chapin,  132 
Mass.  470. 

Omission  of  Taxable  Propertv  trqm  Assesament. 

—  Schofield  V.  Watkins,  22  III.  66 ;  Merritt  v. 
Farriss,  22  111.  303 ;  Dunham  v.  Chicago,  S5  111. 
357  ;  Emery  v.  Sanford,  93  Me.  $25 ;  Eaaton  v. 
Calendar,  11  Wend.  (N.  Y.)  90. 

XmuMoai  Aets  Instiiratad  m  GoaeniTsd  la  by 
Taxpayar.  ■—  Pease  v.  Whitney,  8  Mass.  94 ;  Hil- 
ton V.  Fonda.  86  N.  Y.  330. 

Volantuy  PaTmant  of  Hiatal  Tax.  —  Sexton 
V.  Pepper,  28  Hun  fN.  Y.)  31. 

S.  See  generally  the  cases  cited  in  the  pre- 
ceding note.  See  also  Ford  v.  McGregor,  20 
ffev.  djfi. 

8.  Baileyv.  Btrkey,  81  Fed.  Rep.  737.  Contra, 


1.  ClTll  liability  of  Amsasan  —  United  States. 
—  Bailey  v.  Berkey,  81  Fed.  Rep.  737. 

California.  —  Ballerino  v.  Mason,  83  Cal.  447. 

Iowa,  —  Parldnaon  v.  Parker,  48  Iowa  667. 

Maine.  —  Emery  v.  Sanford,  92  Me.  525 ; 
Ware  V.  Percival,  61  Me.  391,  14  Am.  Rep.  565 ; 
AUen  V.  Archer,  49  Me.  346;  Herriman  v.  Stow- 
en,  43  Me.  497;  Hemingway  v.  Hachias.  33 
Me.  445  ;  Stickney  v.  Bangor,  30  Me.  404 ;  Huse 
V.  Merriam,  2  Me.  375. 

Masstfchtuetts.  —  Durant  v.  Eaton,  98  Mass. 
469;  Libby  v.  Bumham,  15  Mass.  144;  Agry  v. 
Young,  II  Mass.  220;  Colman  v.  Anderaon,  10 
Mass,  119;  Dillingham  v.  Snow,  5  Mass.  547; 
Sprague  v.  Bailey,  19  Pick.  (Mass.)  436;  Free- 
man V.  Kenney,  15  Pick.  (Maas.)  44;  Inglee  v. 
Bosworth.  5  Pick.  (Mass.)  498,  16  Am.  Dec 
419;  Griffin  v.  Rising,  11  Met.  (Mass.)  339; 
Dickinson  v.  Billings,  4  Gray  (Mass.)  4a  leriti- 
eitine  Baker  v,  Allen,  ai  Pick.  (Mass.)  382] ; 
Eames  v.  Johnson,  4  Allen  (Mass.)  38a. 

Michigan.  —  Meade  v.  Haines,  81  Mich.  261; 
Moss  V.  Cumminga,  44  Mich.  359;  Wall  V. 
Tmmbull,  16  Mich.  238. 

Minnesota.  —  Stewart  v.  Case,  53  Minn.  63, 
39  Am.  St.  Rep.  575. 

Nevada.  —  Wlutmore  v.  McGregor,  ao  Nev. 
451 ;  Ford  v.  McGregor,  20  Nev.  446. 

New  Hampshire.  —  Hayes  v.  Hanson,  12  N. 
H.  284;  McDaniel  v.  Tebbetta,  60  N.  H.  497; 
Odiome  v.  Rand,  59  N.  H.  504;  Salisbnry  v. 
Merrimack  County,  59  N.  H.  359. 

Neic  Jersey.  —  State  v,  Jersey  City,  14  N.  J. 
L.  662. 

New  York.  —  Hilton  v.  Fonda,  86  N.  Y.  340 ; 
Williams  V.  Weaver,  75  N.  Y.  30,  a/Hrmed  100 

U.  S.  547;  Dom  V.  Backer,  61  N.  Y.  261,  re- 
versing 61  Barb.  (N.  Y.)  597;  Dorwin  v. 
Strickland,  57  N.  Y.  493 ;  National  Bank  v. 
Elmira,  53  N.  Y,  53,  reversing  6  Lana.  (N.  Y.) 
116;  Westfall  V.  Preston,  49  N.  Y.  349;  Clark 
V.  Norton,  49  N.  Y.  243 ;  Western  R.  Co.  v. 
Nolan,  48  N.  Y.  513;  Buffalo,  etc,  R.  Co.  v. 
Erie  Cotuty.  48  N.  Y.  105;  Smft  v.  Pough- 
keepsie,  37  N.  Y.  511,  41  How.  Pr.  (N.  Y.) 
493,  2  Abb.  App.  Dec.  (N.  Y.)  167 ;  Barhyte  v. 
Shepherd,  35  N.  Y.  238;  Bennett  v.  Buffalo,  17 
N.  Y.  383  :  Mygatt  v.  Washburn,  15  N.  Y.  316; 
People  V.  Chenango  County,  11  N.  Y.  563 ;  Vose 
V.  Willard,  47  Barb.  (N.  Y.)  320;  People  v. 
Reddy,  43  Barb.  (N.  Y.)  539;  Brown  v.  Smith, 
24  Barb.  (N.  Y.)  419:  Vail  v.  Owen,  19  Barb. 
(N.  Y.)  22;  Prosser  v.  Secor,  5  Barb.  (N.  Y.) 
608;  Robinson  v.  Rowland,  26  Hun  (N.  Y.) 
501 ;  Easton  v.  Calendar,  11  Wend.  (N.  Y.)  90; 
Weaver  v.  Devendorf,  3  Den.  (N.-  Y.)  117; 
Wade  f.  Matheson,  4  Lans.  (N.  Y.)  158. 

Pennsylvania.  —  Clinton  School  DisL  Appeal, 
56  Pa.  St.  .lis. 

Utah.  —  Taylor  v.  Robertson,  16  Utah  330. 

Vermont.  —  Wilson  v.  Marsh,  34  Vt.  352; 
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shall  be  civilly  liable  is  sometimes  declared  by  statute.' 

b.  Criminal  and  Penal  Liability.  —  Assessors  are  subject  to  prose- 
cution for  malfeasance,  misfeasance,  and  uoiifeasance  in  office,  to  the  same 
extent  as  other  officers;  and  by  statute  the  failure  or  refusal  to  perform  all  or 
some  of  the  duties  required  of  them  law  is  frequently  made  puni^able 
penally  or  criminally.* 

10.  Hotice  and  Opportniuty  to  Be  Heard  a.  By  Assessors.  ~  Proceedings 
for  the  assessment  of  a  tax  being  ^uaji-judicial,  it  follows  that  in  order  to 
give  validity  to  the  assessment,  notice  thereof  should  be  given  to  the  owner  of 
the  property  to  be  assessed.  The  form  of  the  notice,  as  well  as  the  time  and 
manner  of  giving  it,  is  regulated  by  statute,  which  Is  mandatory,  and  may 
usually  be  given  by  leaving  with  the  taxpayer  whose  property  is  to  be  assessed 
a  written  or  printed  notice  requiring  him  to  make  a  statement  of  all  of  his 
taxable  property,'  or  by  posting  notice  of  the  time  and  place  of  meeting  of 
tne  assessors. Where  an  assessor  accepts  the  list  furnished  by  the  property 
owner  without  question,  he  cannot  alter  or  raise  the  valuation  without  giving 
notice  to  the  party  assessed.* 

b.  Notice  of  Meetings  of  Boards  of  Review.  —  After  a  person  has 
liited  his  property  for  taxation,  no  change  in  the  list  or  alteration  of  the 
assessment  can  be  compulsorily  made  by  an  officer,  tribunal,  or  board  of 
commissioners  sitting  as  a  board  of  review,  whose  decision  is  final,  until, 
notice  of  the  time  and  place  of  meeting,  or  by  due  process  of  law,  such  person 
has  had  an  opportunity  to  be  heard  on  the  question  uf  the  correctness  of  his 
list,  and  to  offer  his  objections  to  an  increase  in  Ks  valuation,*  before  the 


Stewart  f.  Case,  53  Minn.  63,  39  Am.  St.  Rep. 
575.  citing  Cooley,  Taxation,  p.  786.  See  gen- 
erally the  cases  cited  in  the  preceding  notes. 

1.  Statatory  FrovisiODt.  —  Fosb  v.  White- 
bouse,  94  Me.  491;  Emery  v.  Sanford,  92  He. 
535 ;  Rowe  r.  Friend,  90  Me.  241 ;  Cilniaii  t>. 
V^aterville,  59  Me.  491 ;  Fint  Parish  v.  Fitlce,  8 
Cttsh.  (Mass.)  264,  54  Am.  Dec.  755. 

2.  Criminsl  and  Penal  Liability.  —  Siebe  v. 
San  Francisco,  114  Cal.  551;  Gunning  v.  Peo- 
ple, 189  111.  165,  82  Ara.  St.  Rep.  433,  reversing  ■ 
86  111.  App.  676;  Dillingham  t>.  Snow,  5  Mass. 
547 ;  First  Parish  v.  Fiske.  8  Cnsb.  (Mass.) 
264,  54  Am.  Dec.  755 ;  State  v.  Crereling,  40 
N.  J.  L.  150;  State  v.  Allen,  71  Vt.  3*3.  See 
generaHy  the  title  Pvblic  Officers,  toI.  23,  p. 
382  et  seq. 

8.  Cooperative  Bldg.,  etc.,  Assoc.  f.  State, 
156  Ind.  463;  State  v.  Cummings,  151  Mo.  49; 
Cape  Girardeau  v.  Buehrmann,  148  Mo.  198. 

4.  Taft  V.  Ballou,  23  R.  I.  213;  McTwiggan 
V.  Hunter,  18  R.  I.  776. 

The  omission  of  the  word  "  require  "  as  nsed 
in  Gen.  Laws  R.  I.,  e,  46,  i  6,  tiiat  "saeb 
notices  shall  require  every  person "  liable  to 
taxation  to  produce  to  the  assessors  a  true  and 
exact  account  of  his  ratable  estate,  does  not 
render  the  nptice  fatally  defective,  where  it 
states  by  reasonably  intelligible  abbreviations 
the  time  and  place  where  the  assessors  will 
meet  for  the  purpose  of  receiving  accounts  of 
ratable  estates,  coupled  with  a  statement  of  the 
penalty  for  refusing  to  do  so.  Kettelle  v.  War- 
wick, etc..  Water  Co.,  2,1  R.  I.  114. 

Proof  of  the  Po-tinsr  of  Notioes  of  assessment  by 
a  person  other  than  the  assessor  answers  the 
requirements  of  the  statutes.  Oswego  County 
p.  Betts,  (Supm.  Ct.  Gen.  T.)  6  N.  Y.  Supp. 
*).'■»• 

Proof  of  8«rvlee  br  Wall. —  Hagenmeyer  v. 
Board  of  Equalization,  82  Cat.  214.  . 
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8.  Wlura  Aw  ewer  AAMpto  liit  ^theat  ftnn- 
tica  N«tlM  Knit  Ba  Oivea  B«£n-e  AIt«ratioB.— 

Cleghom  v.  Postlewaite^  43  III.  428;  McCoakey 
V.  Smith,  73  111.  313;  Sfaawneetown  First  Nat. 
Bank  v.  Cook,  77  111.  622;  Huling  v.  Ehrich, 
183  111.  315;  Tolman  v.  Salomon,  191  111.  202; 
Cox  V.  Hawkins,  199  lit  68;  State  v.  Starnm, 
165  Mo.  73- 

1 1,  however,  the  assenor  finds  other  property 
from  that  listed  by  the  owner,  be  may  list  and 
assess  it  without  notice  to  the  owner.  Wabash, 
etc.,  R.  Co.  V.  Johnson,  108  111.  il. 

A  statute  making  provfaimi  for  a  board  of 
appeals,  to  decide  upon  the  value  of  property 
assessed  when  the  aSBeasor  and  proper^  owner 
cannot  agree  npon  tbe  value,  is  valid;  and  the 
taxpajrer  cannot  object  to  an  assessment  where 
the  assessor  has  valued  the  property  in  accord- 
ance with  the  value  placed  upon  it  in  making 
his  return,  on  the  ground  that  tbe  law  makes 
no  provision  for  the  review  of  such  assessment, 
and  affords  hfm  no  opportuntfy  to  be  heard. 
Scnilard  v.  Dallas,  16  Tex.  Civ.  App.  620. 

6.  ITotiee  Veeawtry  Befbre  Proeeediiifs  Beeonw 
final  —  United  States.  —  Santa  Qara  County  v. 
Southern  Pac.  R.  Co..  18  Fed.  Rep.  385 ;  Ex- 
change Bank  Tax  Cases,  21  Fed.  Rep.  99 ; 
Hagar  v.  Reclamation  Dist.  No.  108,  iii  U.  S. 
701  :  Albany  City  Nat.  Bank  v.  Maher,  19 
Blatchf.  (U.  S.)  179;  French  v.  Edwards,  13 
Wall.  (U.  S.)  506. 

ArkoHsas.  —  Exp.  Ft.  Smith,  etc.,  Bridge  CO., 
62  Ark.  461. 

Ca/»yor»i»o.  —  Patten  v.  Green,  13  Cal.  325; 
Hagenmeyer  v.  Board  of  Equalization,  82  Cal. 
214. 

Georgia.  —  Compare  Collier  v.  Morrow,  90 
Ga.  T48. 

niinois.  —  Houirh  V.  Hastings,  18  111.  31*; 
rteirhom  V.  Postlewaite.  43  111,  428:  Darling  V. 
Gunn,  s°  lU.  424 ;  Shawn eet own  First  NaL 
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proceedings  become  effectual  and  his  liability  is  definitely  fixed.*  Likewise 
in  adding  omitted  property  to  the  tax  duplicate,  a  notice  and  hearing  must  be 
given  to  the  owner.'   A  substantial  compliance  with  statutory,  requirements 


Bank  v.  Cook,  77  III.  622 ;  People  v.  Ward,  105 
111.  620;  Tolman  v.  Salomon,  191  111.  202. 

Indiana.  —  Kuntz  v.  Sumption,  117  Ind.  i; 
Gallup  V.  Schmidt,  154  Ind.  .196,  termed  183 
U.  S.  300;  Hubbard  v.  Goss,  157  Ind.  485. 

fowa.  —  Auer  v.  Dubuque,  65  Iowa  650. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Russell,  8 
Kan.  558 ;  Gibbiai  v.  Adamson,  44  Kan.  203. 

Kentueky.  —  Bruce  v.  Vanceburg,  etc.,  Turn- 
pike Road  Co.,  {Ky.  1&96)  35  S.  W.  Rep.  ita; 
Negley  v.  Henderson  Bridge  Co.,  107  Ky.  414. 

Louisiana.  —  Union  Oil  Co.  v.  Campbell,  48 
La.  Ann.  1350. 

Maryland. — Alleghany  County  v.  New  York 
Min.  Co.,  76  Md.  549 ;  Baldwin  v.  State,  89 
Md.  587,  oMrmed  179  U.  S.  220;  Monticello 
Distilling  Co.  v.  Baltimore,  90  lid.  416 ;  (Sttingi 
V.  Baltimore,  95  Hd.  419. 

MiekigaH  Thomas  v.  Gain,  35  Mich.  155, 

34  Am.  Rep.  535 ;  Dool  v.  Cessopolis,  4s  Hick. 
547 ;  Avery  v.  East  Saginaw,  44  Mich.  587 ; 
Taylor  v.  Deveaux,  100  Mich.  581. 

Mississippi.  —  Alabama,  etc.,  R.  Co.  v.  Bren- 
nan,  69  Miss.  103. 

Missouri.  —  State  v.  Springer,  134  Mo.  212; 
State  V.  Baker,  170  Mo.  194;  Relfe  v.  Columbia 
L.  Ins.  Co.,  II  Mo,  App.  374, 

Ngbratktt.  —  Sooth  Platte  Land  Co.  v.  Buffalo 
County,  7  Neb.  453;  Spiec^  v.  Tiemey,  56 
Neb.  514. 

New  Jersey.  —  State  v.  Carragan,  37  N.  J. 
L.  264;  State  V.  Harrison,  39  N.  J.  L.  51. 

New  York.  —  People  v.  Barker,  86  Hun  (N. 
Y.)  240;  Douglas  V.  Westchester  County,  17a 
N.  Y,  309,  reversing  68  N.  Y.  App.  Div.  295. 

Oregon.  —  Or^on,  etc.,  R.  Co.  v.  Lane 
County,  13  Oregon  386. 

Texas.  —  HodBing  v.  San  Antonio,  15  Tex. 
Qt.  App.  25  >. 

Vermont.  —  Brush  v.  Buker,  56  Vt.  143 ; 
Godfrey  v.  Bennington  Water  Co.,  (Vt.  1903) 
55  Atl.  Rep.  654. 

Virginia.  —  Heth  v.  Radford,  96  Va.  272. 

tVashington.  —  Landes  Estate  Co.  v.  Clallam 
County,  19  Wash.  569;  Lewis  v.  Bishop,  19 
Wash.  31a;  Citizens'  Nat.  Bank  v.  Columbia 
County,  33  Wash.  441 ;  Ladd  v.  Gilson,  aS 
Wash.  79;  Everett  Water  Co.  v.  Fleming.  a6 
Wash.  364- 

West  Virginia.  —  Cunningham  v.  Brown,  39 
W.  Va.  s88. 

Wisconsin.  —  State  v.  Wharton,  117  Wis. 
558.  See  also  Mclntyre  v.  White  Creek,  43 
Wis.  620. 

Idat  wOmbbmb  OwMn. —  Notice  of  an  in- 
tent to  raise  a  valuation  on  real  estate  must  he 
served  on  all  die  owners  holding  tudivided 
interests  therein.  Perkins  v.  Zumstein,  2  Ohio 
Cir.  Dec.  601. 

Tiling  Abstraet  of  Lists  Held  Kotloe  to  Taxpayer. 
—  Godfrey  v.  Bennington  Water  Co.,  (Vt 
1903)  55  Atl.  Rep.  654. 

nUng  Co^  9t  Awessw's  Bteki  Hald  Sofflolent 
■ottaa.  — State  v.  Reed,  159  Uo.  77.  Compare 
Slate  V.  Spencer,  114  Mo.  574;  NoU  v.  Morgan, 
82  Mo.  App.  112. 

Tax  BlU  ai  Hotio*  of  AMoapiWtt— Cwtaira 
V,  Cochran,  95  Md.  488, 
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Hotioe  of  Oroonds  of  Znemsa  id  TalnatiMi  Rot 
Boqnirad. —  American  Express  Co.  v.  Raymond, 
i8g  III.  332;  Pike  v.  Reymond,  189  III.  250. 

Notice  Hood  Hot  Bpodff  Property  Added.— 
Poppleton  V.  Yamhill  County,  18  Oregon  377. 

What  Constitntas  Raising.  — In  Kissimmee 
City  V.  Cannon,  26  Fla.  3,  it  was  held  that 
the  final  assessment  roll,  however  made  up, 
is  that  to  which  the  taxpayer  must  look, 
and  where  an  assessor  made  valuations  in 
a  memorandum  book,  and  after  advising 
with  members  of  the  board  in  order  to  arrive 
at  a  correct  valuation,  raised  such  valua- 
tions on  the  final  assessment,  it  was  not  inch 
a  raising  of  valuation  as  to  require  a  notice  to 
be  given  the  owner  of  the  property. 

1.  Oroortnnlty  to  Bo  Heard  Before  Legal  Pro- 
eoodlnga  Booome  SAotnal.  —  Carson  v.  St.  Francis 
Levee  Dist,  59  Ark.  513;  Houfl^  v.  Hastings, 
18  IlL  312;  Alleghany  County  v.  New  York 
Min.  Co.,  76  Md.  549;  State  v.  Springer,  134 
Mo.  2ia;  State  v.  Cummings,  151  Mo,  49; 
State  V.  Baker,  170  Mo.  194;  Sioux  Gty,  etc., 
R.  Co.  V.  Washington  County,  3  Neb.  30;  Welb 
County  V.  McHenry,  7  N.  Dak.  246. 

Golloetion  Eqjolnod  for  Wut  of  Ofportiinity  to 
Bo  Heard.— Negley  v.  Henderson  Bridge  Co., 
107  Ky.  414. 

But  if  the  taxpasrer  is  provided  by  statute 
with  an  adequate  legal  remedy  to  correct  errors 
in  overvaluation,  and  fails  to  avail  himself 
thereof,  an  injunction  will  be  denied.  Swen- 
son  V.  McLaren,  2  Tex.  Civ.  App.  331. 

Mooting  of  Board  as  Affeetlng  Oroertonlty  to 
Be  Hoard.  ~  Unless  the  board  meets  at  the 
time  fixed  by  law,  the  levy  will  be  invalidated, 
althoi^h  the  notice  is  in  due  form.  Slat^- 
ter  V.  Louisville,  89  Ky.  iia;  Caledonia  Tp.  v. 
Rose,  94  Mich.  316.  See  also  Nashville  v. 
Weiser,  54  111.  245 ;  Nixon  v.  Riqile,  30  N.  J. 
U  58. 

And  on  the  same  principle  the  board  must 
sit  for  the  full  time  prescribed  by  taw.  Wright 
V.  Auditor  Gen.,  118  Mich.  556. 
Objoottou  Hwt  Bo  Xado  mthta  SUtntory  Porlod. 

—  Union  Oil  Co.  v.  Campbell,  48  La.  Ann. 
1 350. 

Dno  rreeess  of  Law. —  If  the  opportunity  to 
object  is  afforded  the  taxpayer  in  an  action  for 
the  collection  of  the  tax  he  is  not  deprived  of 
his  property  without  due  process  of  law.  Ken- 
tucl^  Railroad  Tax  Cases,  115  U.  S.  321 ;  Lent 
V.  TiUson,  140  U.  S.  316;  Exchange  Bank  Tax 
Cases,  31  Fed.  Rep.  99 ;  Murdock  v.  Cincinnati, 
44  Fed.  Rep.  726;  Young  v.  Wempe,  46  Fed. 
Rep,  3S4;  Garvin  v.  Daussman,  114  Ind.  439, 
5  Am.  St  Rep.  637 ;  Ulman  v.  Baltimore,  72 
Md.  609;  Redwood  County  v.  Winona,  etc, 
Land  Co.,  40  Minn,  512;  Douglas  Co.  v.  Com., 
97  Va.  397- 

S.  Hotloo  of  Addition  of  Omittod  Property  — 
Indiana.  —  Cnmmings  v.  Stark,  138  Ind.  94; 
Reynolds  v.  Bowen,  138  Ind.  434;  Chicago, 
etc.,  R.  Co.  V.  John,  150  Ind.  113;  Gallup  v. 
Sclunidt,  154  Ind.  196 ;  Codperative  Bldg.,  etc., 
Assoc  V.  State,  156  lod.  463. 

lovoa.  —  Galusha  v.  Wendt,  114  Iowa  597; 
Beresheiin  p.  Amd,  117  Iowa  83. 


Digitized  by 


Google 


TAXA  TION.     Hetloe  uid  Opportulty  to  ■•  Snrt. 


as  to  notice,  both  in  respect  to  its  form  and  the  manner  of  bringing  it  to  the 
attention  of  the  taxpayer,  is  essential.' 


Kansas.  —  Dykes  v.  Lockwood  Mortg.  Co^ 
S7  Kan.  416,  affirming  a  Kan.  App,  317. 

Maryland.  —  Myers  v.  Baltimore  County,  83 
Md.  38s.  55  Am.  St.  Rep.  349 ;  Baltimore  County 
f.  Winand,  77  Md.  522. 

Mississippi,  —  Madison  Coooty  v,  Fraxier,  78 
Uisa.  880;  Clarksdate  v.  Yosoo.  etc.,  K.  Co., 
(Miss.  1901}  29  So.  Rep.  93. 

Ohio.  —  Schindler  v.  Lewis,  9  Ohio  Cir.  Doe. 
174;  Phillips  V.  Hunter,  6  Ohio  Cir.  Dec  746 1 
Hayes  v.  Yost,  24  Ohio  Cir.  Ct.  18. 

In  Jackson  v.  Cfaizum,  78  Iowa  209,  it  was 
held  that  where  an  assessor  deferred  listing 
certain  omitted  bank  stock  for  assessment  until 
he  could  obtain  the  decision  of  the  board  of 
cqoaliaation  as  to  whether  or  not  It  should  be 
usessed,  and  upon  their  direction  such  stock 
was  subsequently  listed  and  assessed,  it  was 
not  a  raising  of  the  assessment  within  the  mean- 
ing of  the  statute  (Iowa  Laws  1880,  c  9,  I  3), 
which  required  notice  to  the  taxpayers  and  an 
oi^rtunity  to  be  heard.  See  also  Keihl  v. 
Cbizura,  78  Iowa  213. 

In  Ohio,  although  notice  may  not  be  required 
daring  the  course  of  ft  proceeding  to  amcm 
omitted  property,  the  assesnBcnt,  neTerthelera, 
is  not  void  as  havitig  been  made  without  due 
procesa  of  law,  where,  under  the  provisions  of  a 
statute,  the  validity  of  the  assessment  can  be 
tested  in  the  courts  and  an  illegal  levy  or 
assessment  enjoined.  Oskasip  v.  Lewia,  103 
Fed.  Rep.  906.  CoiUra,  Meyers  v.  Shields,  fit 
Fed.  Rep.  713. 

In  Oregon  the  board  of  equalisation  is  em- 
powered to  assess  property  which  the  kssenor 
has  omitted  from  the  roll,  and  6x  a  valuatiim 
thereon ;  this  ft  may  do  without  any  notice  other 
than  the  general  notice  given  by  the  assessor  of 
tht  meeting  of  the  board  for  the  purpose  of  cor- 
rectitig  and  equalizing  the  assessment  nM. 
Oregon,  et&,  R.  Co.  v.  Lane  County,  13  Oregon 
386 ;  Ramp  V.  Marion  County,  24  Oregon  461 ; 
Kiricwood  V.  Ford,  34  Oregon  jss. 

Vi^BMnt  w  Walnr  of  Hctim,  —  Hoddinc  v. 
New  Orleans,  48  La.  Ann.  983. 

Votioo  to  BsprsiMtatif  OS  of  Diesossd  Tupoysr. 
—  Graham  v.  Russell,  15a  Ind.  t86.  See  also 
Reynolds  v.  Bowen,  138  Ind.  434 ;  Saint  v. 
Welsh,  141  Ind.  38J ;  Buck  v.  Miller,  147  Ind. 
58<S.  6»  Am.  St  Rep.  436. 

Tazparir  Hot  Pnjodioed.  —  Failure  to  give 
the  statntorr  notice  to  the  taxpayer  to  appear 
and  show  Canse  why  omitted  property  should 
not  be  placed  on  the  tax  duplicate,  or  the  in- 
sufficfency  of  the  notice  given,  IS  no  ground 
for  an  injunction  against  the  collection  of  taxes, 
if  no  substantial  right  of  the  taxpayer  was 
prejudiced.  Crowder  t>.  Riggs,  153  Ind.  158; 
Miller  v.  Vollmer,  153  Ind.  stf. 

It  tho  Tftxpofw  Is  Botulred  M  Uat  His  rropMty 
for  taxation  and  fails  to-do  so,  the  assessor 
may  ^«ee  it  On  the  achednle  and  assess  it, 
without  any  notice  whatever  of  his  action  In 
that  regard.    Morris  v.  Jones,  150  111.  54s. 

1.  OompUanoe  with  >tatot6ry  Boqnimionts  Mh 
ssntlal  —  UnHe4  Stales.  ~  Albany  Oty  Nat. 
Bank  v.  Maher,  19  Blatehf.  (U.  S.)  175. 

Connecticut.  —  Thfttnes  Kfg,  Go.  v.  LMfarop. 
7  Conn.  550. 


Illinois.  —  Marsh  v.  Chesnut,  14  HI,  333; 
Nashville  v.  Weiser,  54  III.  Z4S. 

Indiana.  —  Scott  v.  Brackett,  89  Ind.  413. 

Maryland.  —  Alleghany  County  v.  New  York 
Uin.  Co.,  76  Md.  549- 

MoMsachusttU.  — Lowell  r.  Wentwrnth,  6 
Cuah.  (Mass.)  231. 

Mich^an.  —  Caledonia  Tp.  v.  Rose,  94  Mich. 
316 ;  Three  Rivers  v.  Smith,  99  Mich.  507. 

Mississippi.  —  McGuire  v.  Union  Invest.  Co., 
76  Miss.  868 ;  Farasworth  Lumber  Co.  v.  Fair- 
ley,  (Miss.  1900)  27  So.  Rep.  836. 

Mitsonri.  —  Noll  f^.  Morgan,  83  Mo.  App.  112. 

Montana.  —  Western  Ranches  v.  Custer 
County,  (Moot.  1903)  73  Pac.  Rep.  659;  Mata- 
dor land,  etc.,  Co.  v.  Custer  Cmuity.  (Mont. 
1903)  7a  Pac.  Rep.  663. 

New  Jersey.  —  Clark  Thread  Co.  v.  Keamy 
Tp.,  55  N.  J.  L.  so ;  West  Hoboken  v.  Hudson 
County,  66  N.  J.  L.  162. 

North  Carolina.  —  Cleaveland  County  v,  At- 
lanta, etc.,  R.  Co.,  86  N,  Car.  541.  * 

Ohio.  —  Perkins  v.  Zumstein.  2  Ohio  Cir. 
Dec.  601 ;  Britt  v.  Hagerty,  5  Ohio  Cir.  Dec. 
64. 

RKod*  Island.  —  Wood  v.  Quimhy,  so  R.  L 
483. 

T»(M.  —  Hoefling  V.  San  Antonio,  13  Tex. 
Civ.  App.  357. 

Vermont.  —  Dean  V.  Aiken,  48  Vt.  541 ; 
Thomas  v.  Leland,  70  Vt.  333. 

fr<uMng((M(.  —  Everett  Water  Co.  v.  Flem- 
ing, s6  Wash.  364. 

■wflnon  Taunt  of  TaqMijw  Hot  InflUtaat.— 
State  V.  Drake,  33  N.  J.  L.  194. 

If  the  assessment  actually  nude  was  vdid 
under  the  act  in  force  at  the  time  it  was  made, 
the  fact  that  in  their  notice  to  the  relator  the 
re4>ondentB  incorrectly  described  the  statute 
under  which  they  assumed  to  act  would  not 
invalidate  the  assessment  made  prior  to  the 
time  of  the  sending  of  such  notice.  People  v. 
Baifcer,  35  N.  Y.  App.  Dtv.  486,  aMtmed  with- 
out opinion  159  N.  Y.  569. 

The  statutory  provision  does  not  require  two 
notices,  one  rettuiriog  a  taxpayer  to  bring  ia 
to  the  assessors  a  tme  and  exact  account  of  all 
his  ratable  estate,  followed  by  final  notice  giv- 
ing the  time  and  place  of  meeting  of  the  assess- 
ors, but  a  single  notice  answers  the  require- 
ment of  the  stetnte  where  it  contains  the 
necessary  information.  McTwlggan  *.  Honter, 
19  R.  I.  365. 

Vat  of  HotiM.—  Notice  is  regulated  hr  stat- 
ute as  to  form,  etc.,  and  usually  states  the 
valuation  placed  upon  (he  proper^  by  the 
assessor  and  the  valuation  to  which  the  prop- 
erty is  to  be  raised  or  lowered  by  the  board, 
with  a  direction  that  the  Owner  appear  within 
a  specified  time  from  the  date  of  the  notice  and 
show  cause,  if  any  he  has,  why  such  change 
shcHild  not  be  made,  and  the  time  is  computed 
so  as  to  include  the  day  of  notice.  Hagenmeyer 
V.  Board  of  Equalisation,  8s  CaL  314. 

The  hour  when  the  board  shall  meet  is  im- 
material, if  notice  of  the  day  and  place  of  meet- 
ing of  the  board  is  given.  Smith  t>.  Hard,  61 
Vt.  469. 

Likevrise  any  reasonid>le  notice  is  snffieiest 
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Manner  of  Giving  Notice  —  (i)  Bjf  Publicaiion.  —  Notice  may 
usually  be  given  by  publication  in  a  newspaper  or  newspapers  when 
authorized  by  statute.^ 

(2)  By  Statutory  Provisions.  —  A  statute  prescribing  the  time  and  place  at 
which  the  board  shall  meet  and  hear  complaints  is  sufficient  notice,'  and  in 
many  jurisdictions  it  is  held  that  such  provisions  are  sufficient  to  authorize 
the  board  either  to  raise,  lower,  or  otherwise  alter  assessments  as  the  board 

407,  wherein  it  was  held  that  notice  by  publica- 
tion under  the  Act  of  March  8,  1889,  was  suf- 
ficient notice  to  property  holders  and  was 
within  the  requirements  of  the  constitution. 

S.  United  States.  —  State  Railroad  Tax  Cases. 
92  U,  S.  S7S ;  Kentucky  Railroad  Tax  Cases, 
IIS  U.  S.  321:  Winona,  etc.,  Land  Co.  v. 
Minnesota,  159  U.  S.  527;  Weyerhaueser  v, 
Minnesota,  176  U.  S.  550;  Santa  Oara  County 
V.  Southern  Pac,  R.  Co.,  18  Fed.  Rep.  385. 

Arkansas.  —  Pulaski  County  Board  of  Equali- 
zation Cases,  49  Ark.  518;  St.  Louis,  etc.,  R. 
Co.  V.  Worthen,  52  Ark.  529. 

Illinois.  —  Evans  v.  Gage,  i  111.  App.  20a. 
Indiana.  —  Hyland  v.  Brazil  Block  Coal  Co., 
128  Ind.  335 ;  Smith  v.  Rude  Bros.,  etc.,  Mfg. 
Co..  131  Ind.  150;  Cleveland,  etc.,  R.  Co.  v. 
Backus,  133  Ind.  515;  Pittsburgh,  etc,  R.  Co.  v. 
Backus,  133  Ind.  635;  Indianapolis,  etc,  R.  Co. 
V.  Backus,  133  Ind.  609;  Gallup  v.  Schmidt, 
154  Ind.  196, 

Iowa.  —  Snell  v.  Ft.  Dodge,  45  Iowa  564 ; 
Nugent  V.  Bates,  51  Iowa  77,  33  Am.  Rep.  117; 
Foy  V.  College,  95  Iowa  689;  Burlington  Gas 
Light  Co.  V.  Burlington,  loi  Iowa  458. 

Kansas.  —  GiUett  v.  Lyon  County,  30  Kan. 
166. 

Kentucky.  —  Cincinnati,  etc.,  R.  Co.  v.  Com., 
81  Ky.  492. 

Maryland.  —  Methodist  Protestant  Church  v. 
Baltimore,  6  Gill  (Md.)  391,  48  Am.  Dec.  540; 
O'Neal  V.  Virginia,  etc,  Bridge  Co.,  18  Md.  1, 
79  Am.  Dec.  669;  Monticello  Distilling  Co.  v. 
Baltimore,  90  Md.  416;  Carstsirs  v.  Cochran, 
95  Md.  488. 

hfassachusetts.  —  Harrington  v.  Glidden,  179 
Mass.  486,  94  Am,  St.  Rep.  6ij. 

Michigan.  —  Hinds  v.  Belvtdere  Tp.,  107 
Mich.  664. 

Minnesota.  —  State  v.  Hynes.  82  Minn.  34. 
Missouri.  —  State  v.  New  Lindetl  Hotel  Co., 
9  Mo.  App.  450;  State  V.  Springer,  134  Mo. 

212. 

Montana.  —  Cobbam  v.  Hinds,  23  Mont.  338. 
Nebraska.  —  Sioux  City,  etc.,  R.  Co.  v.  Waib- 
ington  County,  3  Neb.  30. 

New  Jersey.  —  Nixon  v.  Ruple,  30  N.  J.  L. 
58;  State  V.  Runyon,  41  N.  J.  L.  98. 

Nevi  York.  —  In  re  McLean,  (Sttpm.  Ct.  Gen. 
T.)  6  N.  Y.  Supp.  230. 

Ohio.  —  Hambelton  v.  Dempsey,  20  Ohio  168; 
Glenn  v.  Raine,  4  Ohio  Dec.  517. 

Oklahoma,  —  Stretght  v.  Durham,  10  OUa. 
361. 

Oregon.  —  Oregon,  etc.,  R.  Co.  v.  Lane 
County,  23  Oregon  386. 

Tennessee.  —  Carroll  v.  Alsup,  107  Tenn.  257. 
Utah.  —  State  v.  Armstrong,  19  Utah  117. 
Wisconsin.  —  State   v.   Wharton,    117  Wis. 
558. 

Wyoming.  —  Johnson    County    v.  Searight 
Cattie  Co,  3  Wyo.  777- 
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in  the  absence  of  statutory  provision  as  to  its 
form  and  manner  of  service.  Spring  Valley 
Water  Works  v.  Schottler,  6a  Cal.  69;  Fari- 
bault Water  Works  Co.  v.  Rice  County,  44 
Minn.  12;  Black  v.  McGonigle,  103  Mo.  192; 
Qark  Thread  Co.  v.  Kearny  Tp..  55  N.  J.  L. 
50;  Steams  v.  Miller,  25  Vt.  20. 

1.  Votiot  19  FmbUoatlon  In  Hswipaper.  —  Lent 
V.  Tillson,  140  U.  S.  316;  Campbellsville  Lum- 
ber Co.  f.  Hubbert,  (C.  C.  A.)  112  Fed.  Rep. 
718 ;  Davies  v.  Los  Angeles,  86  Cal.  37 ;  Bruns- 
wick V.  Finney,  54  Ga.  317;  Ellis  v.  People, 
199  111.  $48;  Matter  of  Kauffman,  104  Iowa 
639;  Slaughter  v.  Louisville,  89  Ky.  112;  New 
Orleans  v.  St.  Romes,  28  La,  Ann.  17;  Metho- 
dist Protestant  Church  v.  Baltimore,  6  Gill 
(Md.)  391,  48  Am.  Dec,  S4o;  O'Neal  v.  Vir- 
ginii,  etc..  Bridge  Co.,  18  Hd.  i,  79  Am.  Dec. 
669 ;  Williams  v.  Detroit,  2  Mich.  560 ;  Muir^ 
head  v.  Sands,  iii  Mich.  487;  Auditor  Gen.  v, 
Hutchinson,  1 1 3  Mich.  245 ;  Auditor  Gen.  v. 
Sparrow,  116  Mich.  574;  Ball  t,.  Ridge  Copper 
Co.,  118  Mich.  7;  Sute  v.  Jersey  City,  28  N. 
J.  L.  500;  State  V.  Runyon,  41  N.  J.  L.  98; 
Hoefling  V,  San  Antonio,  15  Tex.  Civ.  App. 
357 ;  H^ett  V.  Eau  Qaire,  81  Wis.  336. 

And  see  generally  the  title  Publication,  voL 
33.  P.  307- 

Frmision  for  Booh  HedM  Is  CoBitltntioaal.  — 

Wabash  Eastern  R.  Co.  v.  East  Lake  Fork 
Special  Drainage  Dist.,  134  111.  384;  Lamb  v. 
Connolly,  122  N.  Y.  531;  Terrel  v.  Wheeler, 
123  N.  Y.  76. 

VaoMslty  of  PabUimtto.  —  Loomis  v.  Semper, 
(Supm.  Ct  Spec.  T.)  38  Misc.  (N.  Y.)  567. 

In  Orm^y  v.  Louisville,  79  Ky.  197,  it  was 
held  diat  tiie  publication  of  the  notice  of  the 
sittings  of  a  board  of  tax  commissioners  was 
a  condition  precedent  to  the  city's  right  to  coU 
lect  ad  valorem  taxes. 

But  a  newspaper  advertisement,  signed  by  the 
city  assessor,  he  being  ex  oMcio  a  member  of ' 
the  board,  is  not  a  notice  published  by  the  board. 
Slaughter  v.  Louisville,  89  Ky.  112,  citing 
Dnmesnil  v.  Louisville,  4  Ky.  L.  R^.  14, 

Bofflstenoy  of  Publioatloii.  —  A  publication  by 
posting  notice  at  the  courthouse  and  city  hall 
substantially  complies  with  a  statute  requiring 
a  legal  notice,  Brunswick  v.  Finney,  54  Ga.  317  ; 
especially  if  there  is  no  newspaper  published  in 
the  county  or  particular  district,  Legendre  v. 
Assessors,  108  La.  515:  and  proper  notice  may 
be  given  by  depositing  it  in  the  mails,  addressed, 
postage  prepaid,  to  the  party  whose  interest^ 
are  to  be  affected,  Hagenmeyer  v.  Board  of 
Equalization,  82  Cal.  214. 

But  in  Indiana  it  has  been  held  that  a  gen- 
eral notice  to  the  public  by  publication  or  post- 
ing is  not  sufficient  notice  to  an  individual 
taxpayer  to  authorize  a  change  in  the  valuation 
of  Us  property.  Kuntz  v.  Sumption,  117  Ind. 
I.  Comtar*  McEneeney  v.  Sullivan,  125  Ind. 
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may  deem  just,  without  further  notice  to  the  taxpayer.'  A  statute,  however, 
which  assumes  to  make  void  assessments  vah'd,  without  making  provision 
for  a  reassessment  or  notice  and  opportunity  to  be  heard,  is  within  the 
constitutional  prohibition.* 

d.  Waiver  of  Notice.  . —  The  appearance  by  a  taxpayer  before  the  board 
in  contest  of  his  assessment  waives  any  failure  by  the  assessing  ofHcers  to 
give  notice.' 

e.  Of  Meetings  of  Boards  of  Equalization.  —  A  board  of  equaliza- 


1.  Wlwre  Bofu^  Ii  Anthoriied  to  Baiie,  Levar, 
or  Altor  AiMuments  Without  Kotlce.  —  Pulaski 
County  Board  of  Equalization  Cases,  49  Ark. 
518 ;  Gillett  V.  Lyon  County,  30  Kan.  166 ; 
State  V.  New  Lindell  Hotel  Co.,  9  Mo.  App. 
450 ;  Collier  v.  Morrow,  90  Ga.  148 ;  Vaocler- 
pool  V,  Bonnell,  49  N.  J.  L.  317. 

But  in  some  states  the  rule  obtains  that  di- 
rect notice  must  be  given  to  the  taxpayer  whose 
rights  and  interests  are  affected  before  any  ad- 
ditions  can  be  made  or  valuations  increased. 
See  Patten  v.  Green,  13  Cal.  325;  Glassford  r. 
Dorsey,  2  111.  App.  521 ;  Cleghorn  v.  Postle- 
waite,  43  111.  428 ;  McConkey  v.  Smith,  73  111. 
313;  Henkle  v.  Keota,  68  Iowa  334;  Leaven- 
worth County  V.  Lang,  8  Kan.  284 ;  Kansas  Pac. 
R.  Co.  r.  Russell.  8  Kan.  558 ;  Allegany  County 
V.  Union  Min?  Co.,  61  Md.  545 ;  Relfe  v.  Co- 
lumbia L.  Ins.  Co.,  II  Mo.  App.  374;  Sioux 
City,  etc..  R.  Co.  v,  Washington  County,  3  Neb. 
30;  South  Platte  Land  Co.  v.  Buffalo  County, 
7  Neb.  253 ;  State  v.  Northern  Belle  Mill,  etc, 
Co.,  13  Nev.  89;  Qark  Thread  Co.  v,  Kearny 
Tp.,  55  N.  J.  L.  50 ;  Avant  v.  Flynn,  a  S.  Dak. 
IS3- 

S.  Statata  Talldatlng  AnaMmnt  Hut  FnTiOa 

for  Rotloe.  —  Albany  City  Nat.  Bank  v.  Maher, 

2.0  Blatchf.  (U.  S.)  341  ;  Spencer  v.  Merchant, 
125  U.  S.  34S ;  Exchange  Bank  Tax  Cases,  21 
Fed.  Rep.  99;  Marsh  v.  Chestnut,  14  111.  223; 
Billings  V.  Detten,  15  111.  218;  Slaughter  v. 
Louisville,  89  Ky.  iia;  Matter  of  Union  Col- 
lege, 129  N.  Y.  308;  Matter  of  Flower,  129  N. 
Y.  643. 

Where  an  assesament  has  been  declared  illegal 
and  void,  a  second  assessment  of  the  property 

cannot  be  made  without  notice  to  the  taxpayer 
at  some  stage  of  the  proceedings.  Dm^las  V. 
Westchester  County,  172  N.  Y.  309.  reversing 
69  N.  Y.  App.  Div,  296. 

While  a  statute  authorizing  a  municipality 
to  impose  a  tax  is  not  rendered  unconstitutional 
by  reason  of  the  absence  of  a  provision  therein 
requiring  notice,  nevertheless  notice  must  be 
given.  See  also  Paulsen  v.  Portland,  149  U.  S. 
30;  Patten  v.  Green,  13  Cal.  325;  Gatch  v.  Des 
Moines,  63  Iowa  718;  Gilmore  v.  Hentig,  33 
Kan.  156;  Baltimore  v.  Grand  Lodge,  etc.,  60 
Md.  280 :  Williams  v.  Detroit,  2  Mich.  560 ; 
State  V.  New  Lindell  Hotel  Co.,  9  Mo.  App. 
450;  Rich  Hill  Coal  Min.  Co.  v,  Neptune,  19 
Mo.  App.  438 ;  Musser  v.  Adair,  55  Ohio  St. 
466:  Cleveland  v.  Tripp,  13  R.  I.  50;  Avant  v. 
Flynn.  2  S.  Dak.  153. 

3.  Waiver  of  Notice  —  Arizona.  —  See  Hatnp- 
Fon  I'.  Dysart,  (Ariz.  1898)  53  Pac.  Rep.  581. 

California.  —  Spring  Valley  Water  Works  t». 
Schottler,  62  Cal.  69;  Farmers',  etc..  Bank  v. 
Board  of  Equalization,  97  Cal.  318. 

(Tonqi^cMVifr.  —  Quitieb«ug  Reserrpjr  Co.  v. 


Union,  73  Conn.  294;  Sanford's  Appeal,  75 
Conn.  S90. 

Illinois.  —  Ayers  v.  Widmayer,  188  111.  121. 
Indicma.  —  International  Bldg.,  etc.,  Assoc 
V.  Marion  County,  30  Ind.  App.  la;  Deniston  v. 
Terry,  141  Ind.  677;  State  v.  Brackett.  141 
Ind.  70a. 

Iowa.  —  Hntchinson  v.  Board  of  Equaliza- 
tion, 66  Iowa  35;  Henkle  v.  Keota,  68  Iowa 

334. 

Michigan.  —  Louden  v.  East  Saginaw,  4 1 
Mich.  18;  Hamilton  v.  Ames,  74  Mich.  398. 

M  innesota.  —  Faribault  Water  Works  Co.  v. 
Rice  County,  44  Minn.  12. 

Missouri.  —  State  v.  Board  of  Equalization, ' 
108  Mo.  335;  State  v.  Baker,  170  Mo.  383; 
Taber  v.  Wilson,  34  Mo.  App.  89. 
Nebraska,  —  McGee  v.  State,  33  Neb.  149. 
Nevada.  —  State  v.  Western  Union  Tel.  Co.. 
4  Nev.  338. 

New  York.  —  People  v.  Scboooover,  47  N. 
Y,  App.  Div.  278,  reversing  26  Misc  (N.  Y.) 
576,  affirmed  without  opinion  166  N.  Y.  629; 
Jewell  V.  Van  Steenburgh,  58  N.  Y.  85. 

Oregon.  —  Godfrey  v.  Douglas  County,  28 
Oregon  446. 

Texas.  —  Graham  v.  Lasatcr,  (Tex.  Civ.  ^p. 
1894)  36  S.  W.  Rep.  47a- 

Utah.  —  Central  Pac.  R.  Co.  v.  Standing,  13 
Utah  488. 

IVashington.  —  Ladd  t>.  Gilson,  26  Wash.  79. 
IVisconsin.  —  State  v.  Gaylord,  73  Wis.  306. 
IVyoming.  —  Albany   Mut.   Bldg.    Assoc  v. 
Laramie,  (Wyo.  1901)  65  Pac  Rep.  lOii. 

Where  the  proceeding  has  been  twice  eon- 
tinned  at  the  instance  of  the  taxpayer,  he  can- 
not complain  that  no  legal  notice  had  been 
given  htm.  Tillis  v.  Covington  County,  91  Ala, 
396.  See  also  Faribault  Water  Works  Co.  v. 
Rice  County,  44  Minn.  12. 

The  failure  to  give  the  taxpayer  the  required 
notice  having  rendered  the  tax  illegal  because 
the  board  had  acquired  no  jurisdiction  to  act 
with  reference  thereto,  the  fact  that  the  tax- 
payer subseqtiently  appeared  and  asked  a  re- 
duction of  ita  assessment,  which  was  partially 
granted,  did  not  obviate  or  waive  the  want  of 
jurisdiction  in  the  board's  original  action. 
Plaintiff  was  seeking  a  reduction  of  its  assess- 
ment, and  therefore  properly  appeared  before 
the  board  to  ask  the  same.  Western  Ranches 
V.  Custer  County,  (Mont.  1903)  7^  P»c.  Rep. 
659 ;  Matador  Land,  etc.,  Co.  v.  Custer  County, 
(Mont.  1903)  7'  Pac.  Rep-  66a, 

AppaarHkOt  Bank  Offloar  aa  Witnaia  Umllf. 
—  The  appearance  by  an  officer  of  a  bank  cited 
as  a  witness  and  not  for  the  purpose  of  bring- 
ing in  the  bank,  ts  not  an  appearance  by  the 
bank  in  contest  of  its  assessment.  Eaton  v. 
Union  County  N?t,  Pank.  Mi  Ind.  159. 
^  yoittin?  Wli, 
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tion  may  raise  or  lower  the  entire  assessment  of  any  particular  district  without 
notice  to  the  individual  taxpayers  or  the  people  of  the  district,  when  it  is 
made  to  appear  that  the  assessment  in  one  district  is  relatively  higher  or 
lower  than  that  in  another.* 

11.  Appeal  and  Beriew— tz.  CORRECTION  OP  Clerical  Errors. —  The 
revenue  acts  generally  empower  some  of  the  ofHcers  and  boards  who  succes- 
sively obtain  possession  and  control  of  the  assessment  rolls  in  the  several 
processes  of  assessing,  levying,  and  collecting  taxes,  to  correct  any  formal  or 
other  clerical  errors  appearing  therein.* 

b.  Boards  of  Equalization  and  Review  —  (i)  In  General—  Statutory 
Provisions,  —  In  most  jurisdictions  one  or  more  boards,  each  consisting  of 
several  members,  are  provided  by  the  statutes  for  the  equalization  of  assess- 
ments among  the  local  divisions  of  a  taxing  district  and  among  the  taxing 
districts  of  the  whole  state,  and  for  the  review  and  correction  of  the  valua- 
tions placed  by  the  local  assessing  ofHcers  upon  the  property  of  the  individual 
taxpayers.  The  number  and  composition  of  the  boards  provided  for  these 
purposes,  and  the  manner  of  their  election  or  appointment  are  entirely  a  matter 
of  local  statutory  regulation,  and  the  laws  of  the  different  states  contain  many 
variant  provisions.  County  commissioners  and  township  trustees  frequently 
constitute  local,  boards,  and  certain  of  the  state  officers  ex  officio  members  of 
state  boards.'    It  is  the  function  of  these  boards  to  examine  the  assessments 


1,  Vstloe  VaMoamrr,  —  State  Railroad  Tax 
Cases,  93  U,  S.  S75  ;  Pittsburgh,  etc.,  R.  Co.  v. 
Backus,  154  U.  S.  431;  Cleveland,  etc.,  R.  Co. 
V.  Backus,  154  U.  S.  439;  McLeod  v.  Receveur, 
(C.  C.  A.)  7t  Fed.  Rep.  455 ;  Scammon  v.  Chi- 
cago, 44  111.  369;  Hyland  v.  Brazil  Block  Coal 
Co.,  128  Ind.  335 ;  Hubbard  v.  Goss,  157  Ind. 
485;  Fields  V.  Russell,  38  Kan.  720;  Sute  v. 
Hannibal,  etc.,  R.  Co.,  101  Mo.  lao;  Dandy  v. 
Richardson  County.  8  Neb.  508 ;  Hallo  v.  Hel- 
mer,  12  Neb.  87 ;  Suydam  v.  Merrick  County, 
19  Neb.  155:  State  v.  Edwards,  36  Neb.  701, 
on  re)uarin%  31  Neb.  369;  Territory  v.  Albu- 
querque Nat.  . Bank,  10  N.  Mex.  283. 

Notice  is  given  to  all  banks  of  the  time  and 
place  of  the  meeting  of  the  board  of  equaliza- 
tion for  banks  by  Rev.  Stat.  Ohio,  S  2808,  but 
if  the  board  meets  on  the  day  appointed  by 
statute  and  adjourns  without  naming  a  time  to 
meet  again,  but  meets  upon  the  call  of  the 
president  or  secretary  without  the,  knowledge 
of  the  taxpayer,  it  does  not  meet  the  require- 
ments of  the  statute,  and  the  power  of  the  notice 
in  the  statute  is  entirely  lost  by  such  adjourn- 
ment. Euclid  Ave.  Sav.,  etc.,  Co.  v.  Hubbard, 
IS  Ohio  Cir.  Dec.  279,  22  Ohio  Cir.  Ct.  ao. 
But  sec  contra.  Lander  v.  Mercantile  Bank,  186 
U.  S.  458,  reverting  105  Fed.  Rep.  81)9. 

b  Entiiekj,  the  state  board  of  equalization, 
provided  for  by  Act  of  May  10,  1884,  consisting 
of  a  member  elected  from  each  congressional 
district  of  the  state,  is  authorized  to  equalize 
the  taxes  among  the  several  counties  according 
to  the  value  of  the  property  therein,  and  the 
act  is  not  objectionable  because  it  does  not 
provide  for  notice  to  the  taxpayer  of  the  meet- 
ing of  the  board.   Spalding  v.  Hill,  86  Ky.  656. 

S.  Omtotlsiiof  dariaalErran, —  See  for  illtis- 
trations : 

Alabama.  —  Weaver  v.  State,  39  Ala.  SSS- 
California.  —  Los    Angeles   v.   Los  Angeles 

City  Water  Co.,  137  Cal.  699;  San  Luis  Obispo 

County  V.  White,  91  Cal.  432. 
Iowa.  —  Smith  v.  McQuiston,  108  Iowa  363, 


Hmiting  Polk  County  v.  Sheman,  99  Iowa  60; 
Ridley  V.  Doughty,  85  Iowa  418;  Parker  r.  Van 
Stenbnrg,  68  Iowa  174. 

Montana. —  State  v.  Yellowstone  County,  ra 
Mont.  503. 

Nebraska.  —  Union  Stock  Yards  Nat.  Bank 
V.  Thurston  County,  (Neb.  igoa)  91  N.  W. 
Rep.  386. 

New  York. —  People  v.  Colenun,  43  Hun  (N. 
Y.)  581. 

Ohio.  —  Lewis  v.  State,  59  Ohio  St  37 ; 
Amazon  Ins.  Co.  v.  Cappellar,  38  Ohio  St,  560 ; 
State  V.  Montgomery  County,  31  Ohio  St.  271; 
State  V.  Lewis,  11  Ohio  Cir.  Dec.  13,  20  Ohio 
Cir.  Ct.  319.  Compare  Barney,  etc,  Mfg.  Co. 
V.  Montgomery  County,  11  Ohio  Dec.  (Reprint) 
790,  39  Cine  L.  Bui.  366. 

Oregon.  —  Oregon  Steam  Nav.  Co.  v.  Wasco 
Connty.  2  Oregon  ao6. 

8.  In  General  —  Statutory  Frovltlons  —  Ala- 
bama.—  Weaver  v.  State,  39  Ala.  535. 

California. —  Miller  v.  Kern  County,  137  Cal. 
516;  Henne  v.  Los  Angeles  County,  129  Cal. 
297,  reversing  on  other  grounds  (Cal.  1899)  59 
Pac.  Rep.  780;  Santa  Clara  County  v.  Southern 
Pac  R.  Co.,  18  Fed.  Rep.  385  (construing  Cali- 
fornia statutes). 

Colorado.  —  Price  v.  Kramer,  4  Colo.  546. 

Dakota.  —  Pierre  Water-Works  Co.  v.  Hughes 
County,  5  Dak.  145. 

Georgia.  —  Bohler  v.  Verdery,  93  Ga.  715; 
Stewart  v.  Collier,  91  Ga.  117. 

Illinois.  —  People  v.  Sellars,  179  111,  170 ; 
People  V.  Board  of  Review,  178  111.  348;  People 
V.  Cook  County,  176  III.  576,  180  III.  48; 
Wabash  Eastern  R.  Co.  v.  East  Lake  Fork 
Special  Drainage  Dist.,  134  111.  384;  St.  Louis 
Bridge  Co.  v.  People,  128  111.  422;  Felsenthal 
V.  Johnson,  104  111.  21 ;  Du  Page  County  v. 
Jenks,  65  111.  27s  ;  People  v.  Salomon,  46  111. 
333;  Hough  V.  Hastings,  18  111.  312;  Chicago 
Union  Traction  Co.  v.  State  Board  of  Equaliza- 
tion, 113  Fed.  Rep.  607  {eonstruing  Illinoia 
statutes). 
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of  individuals,  with  a  view  to  the  correction  of  errors  and  inequalities,  and  to 
examine  them  as  a  whole  with  a  view  to  determine  their  relative  quality  z& 
between  the  different  taxing  districts ;  and  they  are  essential  to  the  fulfilment 
of  the  requirements  that  taxation  should  be  equal  and  uniform,  and  according 
to  the  value  of  taxable  property.*  Under  some  statutes  the  assessors  them- 
selves are  empowered  in  the  first  instance  to  receive,  hear,  and  pass  upon 
applications  for  the  correction  of  individual  assessments.'  In  New  York  this 
application  should  be  in  writing  under  oath,  containing  a  statement  of  the 


Indiana.  —  Evanaville,  etc.,  R.  Co.  v.  West, 
139  Ind.  354;  Cleveland,  etc.,  R.  Co.  v.  Backos, 
133  Ind.  513,  aJhrmgd  154  U.  S.  439;  Pittsburgh, 
etc.,  R.  Co.  f.  Backus,  133  Ind.  635,  aMrmed 
154  U.  S.  421 ;  Indianapolis,  etc.,  R.  Co.  v. 
Backus,  133  Ind.  609,  afRrmed  154  U.  S.  43S; 
Seymour  First  Nat.  Bank  v.  IsBWs,  (Ind.  1903) 
68  N.  E.  Rep.  388. 

Iowa.  —  Keck  p.  Keokuk  County,  37  Iowa 
547;  Smith  V.  Jones  County,  30  Iowa  531. 

Kansas.  —  Geary  County  v.  Missouri,  etc., 
R.  Co.,  62  Kan.  168,  reversing  9  Kan.  App.  350; 
Midland  Elevator  Co.  v.  Stewart,  50  Kan.  378 ; 
Challiss  V.  Rigg,  49  Kan.  119;  Missouri  River, 
etc,  R.  Co.  V,  Morris,  7  Kan.  310;  Amrine  v. 
Kansas  Pac.  R.  Co.,  7  Kan.  178;  Missouri,  etc., 
R.  Co.  V.  Miami  County,  (Kan.  1903)  73  Pac 
Rep.  103. 

Kentucky.  —  Mossett  v.  Newport,  etc.,  Bridge 
.Co.,  106  Ky.  518;  Slaughter  v.  Louisville,  89 
'Ky.  113;  Spalding  v.  Hill,  86  Ky.  656. 

Louisiana.  —  Union  Oil  Co.  v.  Campbell,  48 
La.  Ann.  1350;  New  Orleans  Gaslight  Co.  v, 
N«w  Orleans,  46  La.  Ann.  1146;  State  V.  State 
Tax  Collector.  39  La.  Ann.  530. 

Maine.  —  Bath  v.  Wbitmore,  79  Me.  i8a. 

Miutaehusetts.  —  Flax  Pond  Water  Co.  v. 
Lynn,  147  Mass.  31. 

Michigan.  —  State  Tax  Cora'rs  v.  Quinn,  125 
Mich.  138 ;  State  Tax  Com'rs  v.  Cady,  124  Mich. 
683;  State  Tax  Com'rs  v.  Assessors,  124  Mich. 
491  ;  Boyce  v.  Sebring,  66  Mich.  210;  Comstock 
V.  Grand  Rapids,  54  Mich.  641;  Atty.-Gen.  V, 
Sanilac  County,  42  Mich.  72. 

Mississippi.  —  Herndon  v.  Mayfield,  79  Miss. 
533;  Mixon  V.  Clevenger,  74  Miss.  67;  Meri- 
dian V.  Phillips,  65  Miss.  363 ;  Wolfe  v. 
Murphy,  60  Miss.  i. 

Missouri.  —  Black  v.  McGonigle,  103  Mo. 
192;  Hannibal,  etc.,  R.  Co.  v.  State  Board  of 
Equalization,  64  Mo.  294, 

Nebraska.  —  Sumner  v.  Colfax  County,  14 
Neb.  524. 

Nevada.  —  Sawyer  v.  Dooley,  21  New.  390; 
State  V.  Ormsby  County,  7  Nev.  393. 

New  Hampshire.  —  Edes  v.  Boardman,  58  N. 
H.  580;  Briggs's  Petition,  29  N.  H.  547. 

New  Jersey.  —  West  Hoboken  v.  Hudson 
County,  66  N.  J.  L.  162;  State  v.  Kearny  Tp., 
55  N.  J,  L.  50 ;  Central  R.  Co.  v.  Assessors,  49 
N  J.  L.  I ;  Fuller  v.  Elizabeth,  42  N.  J.  L. 
427 ;  State  v.  Roe,  36  N.  J.  L.  86. 

New  Mexico.  —  Territory  v.  Albuqtierque 
First  Nat.  Bank,  10  N.  Mex.  283;  Poc  v. 
Howell,  (N.  Mex.  1901)  67  Pac.  Rep.  62. 

New  York.  —  McLean  v.  Jephson,  123  N.  Y. 
143;  People  V.  Hadley,  76  N.  Y.  337;  People  r-. 
Raymond,  37  N.  Y.  428;  Stanley  v.  Albany 
County,  131  U.  S.  535,  (.construing  New  York 
Uw). 


OAio.  — State  v.  Morris,  63  Ohio  St  496; 
Black  V.  Hagerty,  60  Ohio  St.  551,  oMrming  9 
Ohio  Cir.  Dec.  93;  16  Ohio  Cir.  Ct.  355;  Gay- 
lord  V.  Hubbard,  56  Ohio  St.  35;  State  fr. 
Holmes,  20  Ohio  St.  474;  Ludlow  v.  Lewis,  9 
Ohio  Dec.  600,  6  Ohio  N.  P.  513- 

Oregon.  —  Kirkwaod  v.  Ford,  34  Oregon  5S>; 
French  v.  .Harney  County,  33  Oregon  418; 
Dayton  v.  Board  of  Equalization,  33  Oregon 
131;  Godfrey  v.  Douglas  County,  28  Oregon 
446 ;  Rhea  v.  Umatilla  County,  3  Oregon  398 ; 
Oregon  Steam  Nav.  Co.  v.  Wasco  Cennty,  a 
Oregon  206. 

Pennsylvania.  —  Wharton  v.  Birmingham,  37 
Pa.  St.  371 ;  Crist  v.  Morris,  1 1  PhtU.  (Pa.) 
357.  33  Leg.  Int.  (Pa.)  as6. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Harrlaoo 
County,  54  Tex.  119;  ScoUard  v.  Dallas,  16 
Tex.  Civ.  App.  620. 

Vermont.  —  Leach  v.  Blakely.  34  Vt  134- 
Vir^nitt.  —  Richmond  v,  Crenshaw,  76  Va. 
936- 

Washington.  —  Commercial  Electric  Lig^t, 
etc.,  Co.  V.  Judson,  ai  Wash.  49. 

Wisconsin.  —  State  v.  Ltppels,  113  Wis.  203; 
State  V.  Thome,  112  Wis.  81 ;  State  v.  Andec^ 
son,  90  Wis.  550;  Bratton  v.  Johnson,  76  Wis. 
jjo;  State  v.  Myers,  52  Wis.  628,  cited  State 
V.  Manitowoc  County  Oerit,  59  Wia.  15. 

Wyoming.  —  Albany  Mut  Bidg.  Assoc  v. 
Laramie,  10  Wyo.  54. 

Canado.  — Nickle  v.  Douglas,  37  U.  C.  Q.  B. 
51.  See  also  cases  cited  infra,  this  section. 
Powers  and  Duties. 

Stat*  Board!  of  Eqaalisatien — State  OSmi*  Ex 
Officio  Hemben.  —  Cleveland,  etc.,  R.  Co.  r. 
Backus,  133  Ind.  513,  afKrming  154  U,  S.  439- 
Crfation  of  State  Board  ITo  Intsrfemeo  with 
Local  8elf'g«vemnwnt. —  State  Tax  Com'rs  v. 
Assessors,  124  Mich.  491,  approved  State  Tax 
Com'rs  V.  Qutnn,  125  Mich.  138. 

1.  Chicago  Union  Traction  Co.  V.  State 
Board  of  Equalization,  1 14  Fed.  Rep.  5S7 ; 
Spalding  T.  Hill,  86  Ky.  65^.  See  also  State 
Tax  Com'rs  v.  Assessors,  124  Mich.  491 ;  State 
V.  Baker,  170  Mo.  194. 

t.  AppUostlon  to  AsMMOrs  —  California.  — 
Henne  v.  Los  Angeles  County,  129  Cal.  297. 

Louisiana.  —  Louisiana  Brewing  Co.  v.  As- 
sessors, 41  La.  Ann.  565;  Gay  v.  Assessors,  34 
La.  Ann.  370;  New  Orleans  City  Ga«  Light  Co. 
V.  Assessors.  31  La.  Ann.  475. 

Maine.  —  Bath  v.  Whttmore;  79  He.  iSa; 
Stickney  v.  Bangor,  30  Me.  404. 

New  York.  — Matter  of  Corwin,  135  N.  Y. 
245,  reversing  64  Hun  (N.  Y.)  167 ;  People  v. 
Adams,  125  N.  Y.  471 ;  Clark  v.  Norton,  49  N. 
Y.  243;  People  f.  O'Rourke,  31  N.  Y.  App. 
niv.  583;  People  v.  Neff,  15  N.  Y.  App.  Div. 
8,  aMrmed  without  opinion  156  N.  Y.  701; 
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nature  of  the  relief  sought  and  faf;ts  showing  the  applicant  to  be  entitled  to 
it.  The  assessors  are  empowered  to  examine  the  taxpayer  and  other  wit- 
nesses if  not  satisfied  with  the  statutory  statement;  and  in  passing  upon  the 
application  they  are  not  confined  to  the  evidence  produced  in  these  ways,  but 
may  consider  other  evidence  in  their  possession.  They  cannot,  however,  act 
arbitrarily  and  capriciously,  but  are  bound  by  the  proofs  of  the  taxpayer,  if 
positive  and  uncontradicted.* 

(2)  Powers  and  Duties  —  (»)  In  CteMna.  —  Boards  of  equalization  and  review 
are  creatures  of  statute,  with  specially  defined  duties  and  responsibilities,  and 
are  of  limited  jurisdiction.  Like  all  inferior  tribunals  they  can  exercise  no 
authority  except  such  as  is  expressly  or  by  necessary  implication  conferred 
upon  them,  and  are  confined  in  the  performance  of  their  duties  to  a  reasonably 
strict  observance  of  the  statutory  requirements.'   The  powers  and  duties 


People  V.  Shen>ard,  (Supm.  Ct  Spec  T.)  33 
Misc.  (N.  Y.)  453.  See  aln  ea«es  cited  in 
next  note. 

North  Carolina.  —  Covington  v.  Rockingham, 
M  N.  Car.  134. 

AlUtraton  or  Bpfmei.  —  Sometimes  when  the 
assessors  refuse  an  application  for  a  reduction 
of  the  valaation  of  property,  arbitrators  or 
referees  may  be  called  in  to  Bnd  its  true  value. 
Bobler  v.  Verdery,  93  Ga.  715 ;  Collier  v. 
Uorrow,  90  Ga.  149;  New  Orleans  Gas  Ught 
Co.  V.  Assessors,  31  La.  Ann.  370;  State  v. 
Assessors,  30  La.  Ann.  a6i. 

1.  ITew  York  -~  Form  and  Gontonto  «S  AppUofc* 
tlon,  Seating,  and  DetarminatloB. —  People  v. 
Barker,  146  N.  Y.  304;  People  v.  Barker,  144 
N.  Y,  94,  reversing  on  other  grounds  81  Hun 
(N.  Y.)  32,  cited  People  v.  Barker,  144  N.  Y. 
638;  People  V.  Barker,  141  N.  Y.  reversing 
74  Hun  (N.  Y.)  418;  People  v.  Barker,  139  N. 
Y.  55,  reversing  68  Hun  (N.  Y.)  513,  cited 
People  V,  Barker,  75  Hun  (N.  Y.)  6;  People  v. 
Davenport,  91  N.  Y.  574;  People  v.  Feitner, 
82  N.  Y.  App.  Div.  368;  People  v.  Feitner,  78 
N.  Y.  App.  Div.  3 1 3,  modifying  on  other 
grounds  38  Misc.  (N.  Y.)  178;  People  v. 
Feitner,  77  N.  Y.  App.  Div.  428 ;  People 
V.  Feitner,  65  N.  Y.  App.  Div.  224;  People  v. 
Feitner,  58  N.  Y.  App.  Div.  468,  offirming  32 
Misc.  (N.  Y.)  61 ;  People  v.  Webster,  49  N.  Y. 
App.  Div.  556;  People  v.  Feitner,  45  N.  Y. 
App.  Div.  542,  affirming  27  Misc.  (N.  Y.)  384; 
People  V.  Feitner,  44  N.  Y.  App.  Div.  278 ; 
Matter  of  Nisbet,-  40  N.  Y.  App.  Div.  611. 
aMrmed  without  opinion  165  N.  Y.  605 ;  People 
V.  O'Rourke,  31  N.  Y,  App.  Div.  583;  People 
V.  Johnson,  29  N.  Y.  App.  Div.  75 ;  People  v. 
Barker,  23  N.  Y.  App.  Div.  530,  aMrmed  with- 
out opinion  155  N.  Y.  665;  People  v.  Ne(F,  15 
N.  Y.  App.  E^v.  8,  aMrmed  without  opinion 
156  N.  Y,  701 ;  People  v.  Barker,  14  N.  Y.  App. 
Div,  412;  People  v.  Barker,  7  N.  Y.  App.  Div. 
37,  aMrmed  without  opinion  151  N.  Y.  639; 
People  V.  Campbell.  88  Hun  (N.  Y.)  544;  Peo- 
ple v.  Barker,  86  Hun  (N.  Y.)  148,  affirmed  in 
p4rt  147  N.  Y.  31  ;  People  v.  Hall.  83  Hun  (N. 
Y.)  37S:  People  v.  Barker,  68  Hun  (N.  Y.) 
513;  People  V.  Feitner,  (Supm.  Ct.  Spec,  T.) 
39  Mite  (N.  Y.)  463  ;  People  v.  Feitner,  (Supm. 
Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  303,  affirmed 
without  opinion  62  N.  Y.  App.  Div.  618;  Peo- 
ple f.  Feitner,  (Supm.  Ct.  Spec.  T.)  34  Misc. 
(N,  Y.)  399,  aMrmed  without  opinion  63  N.  Y. 
App.  Div.  615;  People  v,  Feitner,  (Supm.  Ct. 


Spec.  T.)  33  Misc.  (N.  Y.)  293;  People  v. 
Dederieh;  (Supm.  Ct  Spec.  T.)  35  MIsc  (N. 
Y.)  539,  aMrmed  without  opinion  41  N,  Y. 
App.  Div.  617,  modified  on  other  grounds  i6t 
N.  Y.  195;  People  v.  Barker,  (Supm.  Ct. 
Spec.  T.)  16  Misc.  C^.  Y.)  258;  People  V. 
Barker,  (Supm.  Ct.  Spec.  T.)  16  Misc.  (N.  Y.> 
252. 

In  MaUng  Inqalry  the  assessors  are  not  bound 
by  the  strict  rules  of  evidence  which  govern  in 
actions  generally.  People  v.  Barker,  144  N.  Y. 
94,  reversing  81  Hun  (N.  Y.)  23;  People  r. 
Campbell,  88  Hun  (N.  Y.)  544;  People  v. 
Barker,  (Supra.  Ct.  Spec.  T.)  16  Misc.  (N.  Y.) 
258;  People  V.  Barker,  (Supm.  Ct.  Spec.  T.)  16 
Misc.  (N.  Y.)  252. 

Panniatty  and  Eealty  Aaseumenti  Dlitbt- 
fulahod. —  More  latitude  should  necessarily  be 
given  assessors  in  determining  and  ascertaining 
die  amount  and  value  of  personal  property  (on 
accoimt  of  the  dtfficulQr  of  finding  it),  than 
jbauld  be  permitted  in  assessing  real  property. 
Presumptions  to  some  extent  may  be  indulged. 
People  V.  Barker,  146  N,  Y.  304. 

He  Badnotion  if  Taxpayer  BafuM  to  Submit  to 
ESEmination.  —  People  v.  O'Rourke,  31  N.  Y. 
App.  Div.  583 ;  People  v.  Maynaid,  (Si^mu.  Ct. 
Spec.  T.)  7  Misc.  (N.  Y.)  29S.  See  also  Peo- 
ple V.  Hall,  83  Hun  (N.  Y.)  375. 

Assessors  Hay  Hot  Increase  Assessment.  — 
People  V.  Neff,  15  N.  Y.  App.  Div.  8,  affirmed 
without  opinion  156  N.  Y,  701  ;  Matter  oi  Nis- 
bet, 40  N.  Y.  App.  Div.  '611,  affirmed  wilhout 
opinion  165  N.  Y.  605. 

Taxpayer  Bttepped  bv  Hla  Own  Statements.  — 
People  v.  Barker,  86  Hun  (N.  Y.)  148,  affirmed 
in  part  147  N.  Y.  31  ;  People  v.  Barker,  75  Hun 
(N.  Y.)  6;  People  v.  Fdtner,  (Supm.  Ct.  Spec. 
T.)  39  Misc.  (N.  Y.)  467. 

Waiver.  —  Assessors,  by  receiving  and  acting 
upon  the  statement  of  a  taxpayer,  without  ob- 
jection, waive  any  irregularities  either  of  form 
or  of  substance.  Matter  of  Corwin,  135  N.  Y. 
245,  reversing  64  Hun  (N.  Y.)  167;  People  v.' 
Webster,  49  N.  Y.  App.  Div.  556;  People  v. 
Johnson,  39  N.  Y.  App.  Div.  75 ;  People  v.  Kil- 
bome,  (Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.) 
599- 

%,  Boards  of  EqnaUsatlon  and  Beview  Statatory 
and  Inferior  Trlbunali — United  States.  —  Cen- 
tral Pac.  R.  Co.  V.  Evans,  in  Fed.  Rep,  71, 
Arkansas,  —  Ljnnan  v-  Howe,  64  Ark.  436. 
California.  —  Colusa  County  v,  Glenn  County, 
1 24  Cal.  498;  People  v.  Reynolds,  28  Cal.  113. 
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conferred  by  the  revenue  acts  upon  the  boards  vary  greatly  in  the  difterent 
states.  They  cannot,  in  the  absence  of  statutory  authority,  make  original 
assessments,  change  the  valuations  or  otherwise  correct  individual  assessments, 
or,  in  equalizing,  change  valuations  of  particular  classes  of  property  or  parts  of 
a  taxing  district  only,  or  the  aggregate  valuations  as  returned  by  the  assessors ; 
but  power  to  act  in  one  or  more  oi  these  wa^-s  is  frequently  vested  in  them.^ 


/ daho.  —  Orr  v.  State  Board  of  Equalization, 
2  Idaho  923. 

Illinois,  —  Madison  County  v.  Smith,  95  111. 
3a8 ;  Sute  v.  Alien,  43  III  456* 

Indvum.  —  Indianapolis  v.  Sturderan^  04 
Ind.  391 ;  Hamilton  v.  State,  3  Ind.  452. 

Lovisiana.  —  Herder  v.  New  Orleans,  38  La. 
Ann,  958. 

Michigan.  —  Case  v.  Dean,  16  Mich.  13. 

Minnesota.  —  State  v.  Crookston  Lumber  Co., 
85  Minn.  405  ;  State  v.  Empanger,  73  Minn.  337. 

Miisonri.  —  State  v.  New  Lindell  Hotel  Co., 
9  Mo.  App.  450. 

Nebnuka,  —  Suydam  v.  Merrick  County,  19 
Neb.  155. 

Nevada,  —  State  v.  Ernst,  26  Nev.  113. 

Ntw  Mexico.  —  Poe  v.  Howell,  (N.  Mex. 
1901)  67  Pac.  Rep.  6s. 

New  Jersey.  —  State  v.  Hopper,  54  N.  J.  L. 
544;  State  V.  Hudson  Coun^,  46  N.  J.  L.  93. 

New  York.  —  People  v.  Adams,  las  N.  Y. 
471 ;  People  v.  Delaware  Connty,  60  N.  Y.  381 ; 
Harsh  v.  Bowen,  (Snpm.  Ct)  is  Abb.  N.  Cas. 
(N.  Y.)  I. 

Ohio,  —  Euclid  Ave.  Sav.,  etc.,  Co.  v.  Hub- 
bard, 12  Ohio  Cir.  Dec.  379,  22  Ohio  Cir.  Ct.  so. 

Oklahoma.  —  Gray  v.  Stiles,  6  Okla.  455,  per 
McAtee,  J.;  Wallace  v.  BuUen,  6  Okla.  17,  9 
Okla.  I,  dissenting  opinion  of  McAtee,  J.,  citing 
2$  Am,  and  Eng.  Encyc.  of  I^w  (ist  ed.)  347. 

Oregon.  —  Dayton  v.  Board  of  Equalization, 
33  Oregon  131;  Oregon  Steam  Nav.  Co.  v. 
Wasco  County,  a  Oregon  306. 

Pennsylvania.  —  Ladcawanna  County  v.  Com., 
156  Pa.  St  477;  Williamson's  Estate.  153  Pa- 
St.  508,  modifying  i  Pa.  Dist.  159,  11  Pa.  Co. 
Ct.  33s. 

Sonth  Carolina.  —  State  v.  Covington,  35  S. 
Car.  345. 

South  Dakota.  —  Campbell  v.  Minnehaha  NoL 
Bank,  11  S.  Dak.  133. 

fVisconsin.  —  State  f.  Lippels,  113  Wis.  303. 

The  Bsgnlnrlty  and  TaUdltr  ^  Tlwlr  A«tai  Is 
Presumed  where  jurisdiction  appears.  Tiemey 
V.  Brown,  65  Miss.  563,  7  Am.  St.  Rep.  679 ; 
Hambleton  v.  Dempsey,  20  Ohio  168;  Tainter 
p.  Lucas,  29  Wis.  375 ;  Wauwatosa  v.  Gunyon, 
as  Wis.  271. 

1.  ttpmn  and  DntiM  —  In  Gmaral  —  United 
5fafM.  —  Wbitbeck  v.  Mercantile  Nat  Bank, 
137  U.  S.  193 ;  State  Railroad  Tax  Cases,  92  U. 
S.  575 ;  Paul  V.  Pacific  R.  Co.,  4  DiU.  (U.  S.) 
35. 

Alabama.  —  Weaver  v.  State,  39  Ala.  535. 

Arizona.  —  Hampson  v.  Dysart,  (Ariz.  1898) 
S3  Pac  Rep.  581. 

Arkansas.  —  Lyman  v.  Howe,  64  Ark.  436 ; 
Pulaski  County  Board  of  Equalization  Cases,  49 
Ark.  518. 

California.  —  Miller  v.  Kern  County,  137  Cal. 
516;  Baldwin  v.  Ellis,  68  Cal.  405:  Snring  Val- 
ley Water  Works  v.  Schottler.  62  Cnl.  6q  :  San 
FrandsGo,  etc.,  R.  Co.  v.  State  Bonrd  nf  Enutli- 


zation,  60  Cal.  13;  Wells  v.  State  Board  of 
Equalization,  56  Cat  194 ;  Fall  v.  Maxysrille,  19 
Cal.  391. 

Coforaifo.  —  People  v.  Ames,  27  Colo.  126; 
People  V.  Bell,  37  Colo.  134 ;  People  v.  Laube. 
37  Colo.  135. 
Delaware.  —  Biggs  v.  Buckin^ism,  6  DeL  Cfa. 

267. 

Florida,  —  Tampa  v.  Mogge,  40  Fla.  336 ; 
Pensacola  v.  Lotusville,  etc.,  R.  Co.,  21  Fla. 
49a. 

Gtf^gVo.  —  Collier  v.  Morrow,  90  Ga.  148. 
Idaho.  —  Mnri^iy  v.  Board  of  Equalizatum,  6 
Idaho  745 ;  Orr  v.  St^  Board  of  Equalization, 
3  Idaho  190. 

Illinois.  —  Worldngmen's  Banking  Co.  v. 
Wolff,  150  111.  491 :  Kimball  v.  Merchants'  Sav., 
etc.,  Co.,  89  111.  611  ;  Coolbaugh  v.  Huck,  86  III. 
600;  McConkey  v.  Smith,  73  III.  313;  Darling 
V.  Gunn,  50  111.  434;  People  v.  Nichols,  49  IK. 
517 ;  State  v.  Allen,  43  111.  456. 

Indiaita.  —  International  Bldg..  ete,  Assoc  r. 
Marion  County,  30  Ind.  App.  13. 

Iowa,  —  Montis  v.  McQuiston,  107  Iowa  631; 
McCutcben  v.  Lyon  County,  95  Iowa  30 ;  Parker 
V.  Van  Steenburg,  68  Iowa  174;  Harris  v.  Fre- 
mont County,  63  Iowa  639 ;  Getehell  v.  Polk 
County,  SI  Iowa  107 ;  Royce  v.  Jenney,  50  Iowa 
676;  Smith  V.  Jones  County,  30  Iowa  531. 

Kansas,  —  Pomeroy  Coal  Co.  v.  Emlen,  44 
Kan.  117:  Gillett  v.  Lyon  County,  30  Kan.  i6£; 
Braden  v.  Union  Trust  Co.,  35  Kan.  36a. 

Massachusetts.  —  Lowell  v.  Middlesex  County. 
152  Mass.  37a. 

Michigan.  —  Messenger  V.  Peter,  139  Mich. 
93,  8  Detroit  Leg.  N.  867;  Board  State  Tax 
Com'rs  V.  Quinn,  125  Mich.  128;  Boyce  v.  Se- 
bring,  66  Mich,  sio;  Yelverton  v.  Steele,  3,6 
Mich.  62 ;  Tweed  v.  Metcalf,  4  Hich.  579. 

Minnesota.  —  Sute  v.  Crookston  Ltunber  Coq 
85  Minn.  405 ;  State  v.  Empanger,  73  Hinn. 
337. 

Missouri.  —  State  v.  Baker,  170  Mo.  194; 
State  V.  Vaile,  122  Mo.  33;  State  v.  Hannibal, 
etc.,  R.  Co.,  loi  Mo.  120;  State  v.  New  Undell 
Hotel  Co.,  9  Mo.  App.  450. 

Montana. —  State  v.  Ellis,  15  Mont.  224. 
Nebraska.  — S&Tpy  County  v.  Oarkc  (Nd). 
1903)  93  N.  W.  Rep.  416:  Lexington  Mill,  etc, 
Co.  V.  Dawson  County,  (Neb.  1901)  96  N.  .W. 
Rep.  62;  State  v.  Edwards,  31  Neb.  369;  Kittle 
V.  Shervin,  1 1  Neb.  65 :  Sioux  City,  etc,  R.  Co. 
V.  Washington  County.  3  Neb.  30. 

Nevada.  —  State  v.  Ormsby  County,  7  Ner. 
393. 

New  Hampshire.  —  Gove  v.  Newton.  58  N.  H. 
359;  Manchester  Mills  v.  Manchester,  S7  N.  H. 
309;  Briggs's  Petition,  39  N.  H.  547:  Perry's 
Petition,  16  N.  H.  44. 

New  Jersey.  —  West   Hoboken   v.  Hudson 
Cmintv.  66  N.  J.  I-  162:  McCallum  v.  Assessors. 
e8  N.  J.  L.  S44:  State  v.  Kearny  Tp.,  55  N.  J. 
L.  50 ;  State  v.  Van  Horn.  40  N.  J.  L.  143  ;  State 
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(b)  Origiua  ud  App«U»t0  jorlidietlMi.  —  In  some  cases  the  boards  of  equalization 
and  review  exercise  original  jurisdiction  in  correcting  and  equalizing  assess- 
ments, wiiile  in  others  their  jurisdiction  is  appellate  and  can  only  be  invoked 
by  an  application  in  the  nature  of  an  appeal  from  the  action  of  the  local 
assessors.'  Where  review  and  approval  by  such  boards  are  conditions  prece- 
dent to  the  finality  of  the  assessment,  action  by  them  is  essential  to  its 
validity.'  In  other  cases  the  assessment  is  final  except  as  legally  changed  on 
review,  and  illegal  action  by  the  boards  or  an  entire  failure  to  act  will  not 
affect  it  unless  rights  of  individual  taxpayers  are  piejudiced  thereby.* 

(b)  B^uUtatioiL  —  In  construing  general  statutory  provisions  conferring 
power  to  equaUze  and  adjust  valuations,  different  meanings  are  given  to  the 
word  "equalize."  In  some  jurisdictions  it  is  held  that  such  provisions  do 
not  authorize  the  boards  to  change  the  aggregate  valuations  returned  by  the 
assessors,  or  the  valuations  placed  by  them  upon  the  property  of  individual 
taxpayers,  but  merely  to  make  a  diherent  apportionment  of  the  total  valua- 
tion among  the  taxing  districts.^    In  other  states  such  provisions  are  held 


V.  Dickerson,  35  N.  J.  !«  437 ;  State  v.  Coc,  (N. 
J.  i8m)  44  Ati.  Rep.  95a. 

N*v»  Korib. People  v.  Adami,  las  N.  Y. 
471;  People  V.  Campbell,  93  N.  Y.  196;  dork 
V.  Norton,  49  N.  Y.  245;  Tallmadge  v.  Rent- 
•elaer  County,  z\  Barb.  (N.  Y.)  611;  Adriaace 
V.  New  YofIe  County,  (Supm.  Ct.  Spec.  T.)  la 
How.  Pr.  (N.  Y.)  334. 

Ohio.  —  State  v.  Raine,  47  Ohio  St  447 ; 
Frantz  v.  Mueller,  35  Ohio  St  397;  Humphreys 
V.  Safe  Deposit  Co.,  ag  Ohio  St.  608 ;  Glenn  v. 
Raine,  4  Ohio  Dec.  517. 

OregoH  Oregon,  etc,  R.  Co.  v.  Tackson 

County,  38  Oregon  589;  Dayton  V.  Multnomah 
County,  34  Oregon  339;  Dayton  v.  Board  of 
Equalization,  33  Oregon  131 ;  Portland  Uni- 
veraity  v.  Multnomah  County,  31  Oregon  49S; 
Oregon  Coal,  etc,  Co.  v.  Coos  County,  30  Ore- 
gon 308 ;  Smith  v.  Kelly,  24  Or^on  4<S4> 

Pennsylvania.  —  Williamson's  Estate,  153  Pa. 
St.  508,  3a  W.  N.  C.  (Pa.)  93.  amnning  i  Pa. 
DiBt.  159;  Kister's  Petition,  9  Pcu  Dist,  64. 

South  Dakota.  —  Campbell  v.  Minnehaha  Nat. 
Bank,  11  S.  Dak.  133,  followed  Coter  v.  Ster- 
ling County  Treasurer,  11  S.  Dak.  140;  Dakota 
L.  &  T.  Co.  V.  Codington  County,  9  S.  Dak.  159. 

Tennessee.  —  Carroll  v.  Alsup,  107  Tenn.  357. 

Texas.  —  International,  etc,  R.  Co.  v.  Smidi 
County.  54  Tex.  i ;  San  Antonio  St.  R.  Co.  v. 
San  Antonio,  at  Tex.  Civ.  Ai^  341 ;  Hoefling 
V.  San  Antonio,  15  Tex.  Ot.  App.  357. 

Utah.  —  State  v.  Thomas,  16  Utah  86. 

iyashington. —  State  v.  Nicbola,  39  Wash. 
IS9- 

Wisconsin.  —  State  v.  Lippels,  113  Wis.  303. 
followed  State  v.  Losby,  115  Wis.  57;  State  v. 
Gaylord,  73  Wia.  306 ;  Shove  v.  Manitowoc  57 
Wis.  5;  Lawrence  v.  Janeaville,  46  Wis.  364; 
Mclntyre  v.  White  Creek,  43  Wis.  6ao ;  Wau- 
watosa  v.  Gunyon,  31;  Wis.  371 ;  Hersey  v.  Mil- 
waukee County,  16  Wis.  185,  82  Am.  Dec.  713; 
Kelley  v.  Corson.  8  Wis.  183. 

See  also  cases  cited  supra,  this  section,  11.  b. 
(t)  In  General  —  Statutory  Provisions. 

1.  Orifdnal  and  Appellate  Jnritdictlon — Ari- 
Mona.  —  Copper  Queen  Conaol.  Min.  Co.  v. 
Board  of  Equalization,  (Ariz.  1901)  65  Pac 
Rep.  149- 

Illinois.  —  Workingmen's   Banking   Co.  v. 
Wolff.  i$o  111.  40 1- 
InMana,  —  Paridnson  v.  Jasper  CotmQr  Tele- 


phone Co.,  (Ind,  App.  1903)  67  N.  £.  Rep.  471 : 
Eaton  V.  Union  County  Nat.  Bank,  141  ind. 
136 ;  Cunimings  v.  Stark.  138  Ind.  94 ;  Jones  v. 
Rnshville  Nat  Bank,  138  Ind.  87.  followed 
Conzman  v.  Terre  Haute  Brewing  Co..  138  Ind. 
696;  Haudc  V.  Terre  Haute  First  Nat.  Bank, 
138  Ind.  700;  Seymour  First  Nat.  Bank  v.  Brod- 
hecker,  137  Ind.  693;  Conzman  v.  Terre  Haute 
First  Nat  Bank,  137  Ind.  698,  and  Hauch  v. 
Terre  Hatite  Brewing  Co.,  137  Ind.  698. 

Nebraska.  —  Lincoln  Land  Co.  v.  Phelps 
County.  59  Neb.  249. 

New  Jersey.  —  Elizabeth  v.  New  Jersey 
Jockqr  Oub,  63  N.  J.  L.  515. 

New  Mexico.  —  Territory  v.  Albuquerque 
First  Nat.  Bank,  10  N.  Mex.  383 ;  Poe  v. 
Howell,  (N.  Mex.  1901)  67  Pac.  Rep.  63. 

Oregon.  —  Dayton  v.  Board  of  Equalization, 
33  Orcfifon  131. 

Pennsylvania.  —  Reaputdica  v.  Dwna,  3 
Yeates  (Pa.)  464. 

See  also  infra,  this  section,  Proceedings  of 
Board. 

8.  Beriew  ud  A^ronl  as  CondiUen  PrMMdent 
to  linallty  of  AssassmNit.  —  Davis  v.  Vanarsdale, 
59  Miss.  367;  Henry  v.  Chester,  15  Vt.  460. 

8.  Assessments  Final  Unless  Ii^allj  Channd 
m  Tievisw  —  United  States.  —  Paul  v.  Pacific 
R.  Co.,  4  Dill.  (U.  S.)  35. 

California.  —  Los  Angeles  v.  Los  Angeles  Qty 
Water  Works  Co.,  49  Cal.  638. 

Illinois.  —  Worldngmen's  Banking  Co.  v. 
Wolff,  ISO  111.  491 ;  Kimball  v.  Merchants'  Sav., 
etc.,  Co.,  8g  111.  611 ;  Mix  v.  People,  72  III.  341 ; 
People  V.  Nichols,  49  III.  517;  State  r.  Allen,  43 
111.  456;  Gunning  v.  People,  76  111.  App.  574; 
Farmers',  etc,  Bank  v.  Vandalia,  57  111.  App. 
681. 

Iowa.  —  Dickey  v.  Polk  County.  58  Iowa  387. 
Kansas.  —  Missouri  River,  etc,  R.  Co.  v. 
Morris,  7  Kan.  310. 

Michigan.  —  Chamberlain  v.  St.  Ignace,  9a 
Mich.  333,  followed  Gondreau  v.  St  Ignace,  97 
Mich,  413;  Avery  v.  East  Saginaw,  44  Mich. 
587. 

Texas.  —  Hoefling  v.  San  Antonio,  15  Tex. 
Civ.  App.  357. 

4.  Xestrietod  Constmotlon  ai  Eqaallntion  fta^ 
atos  —  Colorado.  —  People  v.  Lothrop,  3  Colo. 
438,  cited  Ames  v.  People,  26  Colo.  83.  and 
In  re  Assessment  of  Property,  35  Colo.  ag$. 
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sufficient  to  empower  boards  to  change  the  a^pregate  valaations  of  the  differ 
ent  taxing  districts,  of  classes  of  property  or  of  individual  assessinents,  to 
the  end  that  all  property  shall  be  valued  at  its  actual  value  as  the  law  requires.* 
(3)  f^oceedings  of  Board.  —  A  board  of  equalization  or  review  can  act  in 
the  equalization  or  correction  of  assessments  only  when  sitting  as  a  board  for 
that  purpose.*  Statutory  provisions  as  to  the  time  and  place  of  meeting  are, 
as  a  rule,  held  to  be  mandatory,  and  any  action  taken  by  the  board  after  the 
expiration  of  the  -time  limited  or  elsewhere  than  at  the  place  prescribed  by 
the  statute  is  invalid.*  In  some  jurisdictions,  however,  such  statutes  are 
declared  to  be  directory  merely.* 


Kamsas.  —  Miasouri,  etc.,  R.  Co.  v.  Miaod 
Cooatr,  (Ksn.  1903)  73  Pac.  Rep.  103;  Stan- 
field  V.  Boyd,  10  Kan.  App.  365. 

Montana.  —  State  v.  State  Board  of  Equaliza- 
tion, 18  Mont.  473,  followed  State  v.  Fortune, 
14  Mont  154. 

New  Mexico.  —  Poe  v.  Howell,  (N.  Mex. 
1901)  67  Pac.  Rep.  63. 

Daflnltioaaaf  "BqaaIlM»and  ••EqaaUntioB" 
as  Thai  UMi. —  State  v.  Cnnningfaam,  153  Mo. 
643 ;  Gray  v.  Stiles,  6  Okla.  455,  opinion  of  Hc- 
Atee.  J. ;  Poe  v.  Howell,  (N.  Mex.  1901)  6r  P»e. 
Rep.  63.    See  also  Boyce  v.  Sdiring,  66  Mich. 

4tO. 

Bqaallilag  and  A^jnftbw  TazM  are  only  steps 
in  the  laying  of  a  tax,  of  which  the  first  step 
is  the  act  of  assessing.  All  of  these  are  of  the 
same  general  class,  and  pertain  to  the  general 
mbject  of  laying  a  tax.  Amea  v.  People,  j6 
Colo.  83. 

BqnaUmtlon  and  Korlnr  arcwhoKy  different 
matters,  and  an  exercise  of  the  one  function 
does  not  exhaust  the  power  or  bar  an  exerdie 
of  the  other.  State  v.  Ormsby  Cbiin^,  y  Ner. 
•93. 

■quality  in  the  rate  of  assessment  means 
proportional  valuation.  Crawford  v.  Linn 
County,  II  Oregon  484,  approved  Dayton  v. 
Board  of  Equalization,  33  Oregon  131. 

1.  Broad  Oomtraotiui  of  EqaaUntlon  KslalM 
—  Iowa.  —  Murphy  v.  Board  of  Equalisation,  6 
Idaho  745- 

Oklahoma.  —  Wallace  v.  Bullen,  6  Okla.  757, 
9  Okla.  I,  ovemtling  Gray  v.  Stiles,  6  Okla. 
453,  and  Mayfield  v.  Bradley,  6  Okla.  547,  Mc- 
Atee,  J.,  dissenting;  Webb  v.  Renfrew,  7 
Olda.  198;  Bardrick  v.  Dillon,  7  Okla.  535; 
Weber  V.  Dillon,  7  Okla.  568;  Martin  v.  Clay, 
8  Okla.  46;  Lee  v.  Mehew,  8  Okla.  136; 
Stretght  V.  Durham,  10  Okla.  361. 

Utah.  —  Salt  Lake  City  v.  Armstrong,  15 
Utah  472;  State  v.  Thomas,  iti  Utah  86;  State 
V.  Armstrong,  19  Utah  117. 

Oeflnltions  of  *'  Eqoallse  "  and  "  Eqoallsation  " 
■•nLuUted. —  State  v.  Karr,  64  Neb.  514; 
State  V.  Meyers,  33  Nev.  274;  Bardrick  v. 
Dillon.  7  Okla.  535 ;  Wallace  v.  Bullen,  6  Okla. 
757. 

■qnaUilns  Talutlom  of  Bartlonlar  OImsos  of 

property.  —  Territory  V,  Albuquerque  First 
Nat.  Bank,  10  N.  Mex.  283. 

S.  BoardMoftUtSpedally.  — Peterson  IT.  Osage 
City  First  Nat.  Bank,  8  Kan.  App.  508 ;  Clarke 
V.  Steams  County,  66  Minn.  304;  Sumner  v. 
Colfax  County,  14  Neb.  534.  Compare  State 
v.  Onnsby  County,-  7  Neb.  393 ;  State  v.  Central 
Pac.  R.  Co.,  17  Nev.  359. 


a.  iMMtis  MUAstacyaa  toTbwud  FlMil 
KMtlBC.  —  Wiley  v.  Flonmoy,  30  Ark.  609; 
Yocum  V.  Brazil  First  Nat.  Bank,  144  Ind. 
372;  City  Item  Co-operative  Printing  Co.  v. 
New  Orleans,  51  La.  Ann.  713 ;  Phillips  v.  New 
Buffalo  Tp.,  64  Mich.  683;  Caledonia  Tp.  v. 
Rose,  94  Mich.  216;  McMillan  v.  Felcher,  100 
Mich.  343 ;  Auditor-Gen.  v.  Chandler,  108  Mich. 
569;  Tientay  v.  Brown,  67  Miaa,  109;  Auditor 
Gen.  V.  Sparrow,  it6  Midi.  574;  Yasoo  Ddta 
Invest.  Co.  v.  Snddotb,  70  Miss.  416;  Matador 
Land,  etc.,  Co.  «.  Custer  County,  (Mont.  1903) 
73  Pac.  Rep.  663;  Sioux  City,  etc.,  R.  Co.  v. 
Washington  County,  3  Neb.  30 ;  Sumner  v.  Col- 
fax County,  14  Nri).  524;  State  v.  Central  Pac 
R.  Co.,  31  Nev.  370;  Power  v.  Lara  bee,  a  N. 
Dak.  141.  See  also  Hyland  v.  Brazil  Block 
Coal  Co.,  138  Ind.  335 ;  Atchison,  etc.,  R.  Co. 
V.  Wilson,  35  Kan.  175 ;  St.  Josejdi  Lead  Co.  v. 
Simms,  108  Mo.  333. 

bnnUr  VMttng  Immatarial  Whsn  SabaOfMat 
IWaaedlagl  Bagalar.  —  Cato  v.  Gordon,  63  Miss. 
330;  Yazoo  Delta  Invest.  Co.  v.  Suddoth,  70 
Miss.  416 ;  Morgan  v.  Blewitt,  72  Miss.  903. 

aoBteys  Jr«(  iMlvdod  InStatotory  VnvMm  Us 
Langtfc  flt  iMiML  —  Walktr  v.  Chicago,  56  lU. 
*77. 

Tte  BasvA  HaaA  BmiIb  In  IiIob  only  until 
sufltelent  time  has  been  given  for  bearing  and 

determining  objections.  Wolfe  v.  Murphy,  60 
Miss.  I. 

Onratlva  Aota  Kay  Lagallst  Vnantharlasd  Bpadal 
iMiotis.  —  Seymour  First  Nat.  Bank  *. 
Isaacs,  (Ind.  1903)  68  N.  E.  Rep.  38S. 

4.  Btatntai  DiiMtory  Mstafy.  —  Birmingham 
Bldg.,  etc,  Assoc  v.  State,  i3o  Ala.  403;  Stale 
Auditor  v.  Jackson  County.  6S  Ala.  143 ;  Pcny 
County  V.  Selma,  etc.,  R.  Co.,  65  Ala.  391; 
Buswell  V.  Alameda  County,  116  Cal.  351; 
Duggan  V,  McCulIough,  27  Colo.  43 ;  Mossett 
V.  Newport,  etc..  Bridge  Co.,  106  Ky.  518; 
State  V.  Vaile,  133  Mo.  33 ;  Graham  v.  Lasater, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  472.  See 
also  Sanford's  Appeal,  75  Conn.  590 ;  Malsey 
V.  People,  84  111.  89;  Silsbee  v.  Stockle,  44 
Mich.  561 ;  Faribault  Water  Works  Co.  v.  Rice 
County,  44  Minn.  13;  Godfrey  v.  Douglas 
County,  28  Oregon  446 ;  Nashville  Sav.  Bank  v. 
Nashville.  3  Tenn.  Ch.  36a- 

Data  sf  CertUoata  cf  Board  InnuterlaL-' 
Auditor  Gen.  v.  Ayer,  122  Mich.  136. 

CaUfomla  —  Tlnw  fcr  Board  to  Aet  May  Be 
Eztanded.  —  Security  Sav.  Bank,  etc,  Co.  v. 
Los  Angeles  County,  (Cal.  1893)  34  Pac  Rep. 
437.  But  such  extension  cannot  be  granted  by 
the  derk  of  the  state  board.  Bus  well  v.  Ala. 
meda  County,  ti6  Cd.  351. 
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Vfelw  ar  AmgnlaxltT.  —  Iireeularltv  as  to  the  time  and  place  of  meeting  may 
be  waived  by  appearance  without  objection  at  the  meeting  actually  held.* 

Adjomwnt.  —  Though  the  statute  is  silent  as  to  adjournment,  the  board 
has  the  inherent  power  to  adjourn  from  time  to  time  as  the  business  before  it 
may  demand.*  and  may  take  action  at  an  adjourned  meeting  held  subsequently 
to  the  time  fixed  by  statute  for  the  conclusion  of  its  deliberations,* 

]prooaten.  —  In  the  absence  of  statutory  provision/  the  proceedings  before 
the  board  are  informal,  and  are  not  governed  by  the  rules  of  practice  applicable 
to  the  trial  of  civil  actions.*  A  complaint  is  not  generally  necessary  as  a 
condition  precedent  to  action  equalizing  assessments  among  the  divisions  of 
a  taxing  district  or  the  different  taxing  districts  of  the  state,  making  additions 
to  the  property  assessed  or  increasing  the  valuation  of  individual  assessments.* 
It  is  otherwise  in  some  states,  and  a  complaint  is  almost  always  essential  to  the 
exercise  of  jurisdiction  to  reduce  valuations  placed  upon  the  property  of 
individual  taxpayers.'  Such  complaint,  when  required,  may  be  made  by  any 
one  interested  in  the  assessment,"  and  may  be  amended  by  the  party  pre- 


1.  ValTtr  tl  IrrtgvlaiitT.  ~  Ayert  v.  Wid- 
nuyer,  i88  111.  121 ;  State  v,  Thomas,  17  N.  J. 
L.  160 ;  State  v.  Cooper,  59  Wis.  666.  See  also 
Atlantic,  etc.,  R.  Co.  v.  Yavapai  Connty,  (Ariz. 
1889)  21  Pac.  Rep.  768;  Wolfe  v.  Murphy,  60 
Miss.  I  ;  O'Neil  v.  Tyler,  3  N.  Dak.  47. 

8.  Pewar  to  A^Joon.  —  E*  p.  Howard-Harri- 
son Iron  Co.,  119  Ala.  484,  73  Am.  St.  Rep.  938; 
Synms  v.  Gravea,  65  Kan.  6a8 ;  Lum  v.  Vickft- 
burg,  7«  Miss.  950 ;  State  v.  Vaile,  laa  Mo.  33. 

TIm  Board  Hay  Adjonxa  in  order  to  correct 
errors  in  the  previous  proceedings.  Black  v. 
McGonigle,  103  Mo.  193. 

5.  Halsey  v.  People,  84  111.  89 ;  St  Louts 
Bridge  Co.  v.  People,  laS  111.  433.  And  see 
Challiss  V.  Rigg,  49  Kan.  1 19 ;  Tiemey  v. 
Brown,  65  Miss.  563,  7  Am.  St.  Rep.  679.  But 
contort  State  v.  Central  Pac.  R.  Co.,  ai  Ncv. 
370. 

4,  State  V.  New  Unddl  Hotel  Co..  9  Uo.  Kpp. 
450;  Sioux  City,  etc.,  R.  Co.  v.  Washington 
County,  3  Neb.  30. 

6.  Bums  V.  McNalty,  90  Iowa  433;  People 
V.  State  Assessors,  47  Hun  (N.  Y.)  450;  Gager 
V.  Prout,  48  Ohio  St.  89;  Poppleton  v.  Yam- 
hill County,  18  Oregon  377.  ' 

Tlu  Board  May  Mtko  Ita  Own  reasonable  rules 
and  r^ulations.  Porter  v.  Rockford,  etc.,  R. 
Co.,  76  III.  561  ;  McMorran  v.  Wright,  74  Midi. 
356. 

Trial  by  Tozy.  —  Complainants  are  not  con- 
stitutionally entitled  to  a  trial  by  jury  of  the 
issues  raised  by  their  complaints.  Davis  v. 
Clinton,  55  Iowa  549 ;  Ross  v.  Crawford  County, 
16  Kan.  411;  Coebeco  Mfg.  Co.  v.  Stratford, 
SI  N.  H.  455-  See  also  Dunlieth,  etc.,  Bridge 
Co.  v.  Dnbaque  County,  55  Iowa  558. 

6.  Oomplaliit  Vaneeeisary.  —  Bx  p.  Howard- 
Harrison  Iron  Co..  119  Ala.  484.  Am.  St. 
Rep.  938 ;  Pulaski  County  Board  of  Equaliza- 
tion Cases,  49  Ark.  518;  Allison  Ranch  Min. 
Co.  V.  Nevada  County,  104  Cal.  161  ;  Fields  v, 
Russell,  38  Kan.  730;  Bums  v.  McNally,  90 
Iowa  43a;  Sawyer  v.  Dooley,  21  Nev.  390; 
State  V.  Meyers,  33  Nev.  374 ;  Ludlow  v.  Lewis, 
9  Ohio  Dec.  600,  6  Ohio  N.  P.  513;  State  v. 
Armstrong,  19  Utah  117;  Salt  Lake  City  v. 
Armstrong,  15  Utah  47a,  See  also  Sanford's 
Aiqteal,  75  Cwn.  590,  citing  Ivca  v.  Goshen,  65 
Com.  460. 


T.  Ctaqphdat  JlB—Mry.  —  People  v.  Reyn- 
olds, 38  Cal.  10;;  People  v.  Flint,  39  Cal.  670; 
People  V.  Goldtree,  44  Cal.  323 ;  Los  Angeles 
V  Los  Angeles  City  Water  Works  Co.,  49  CaL 
638;  People  V.  Lots  in  Ashley,  133  111.  297; 
Slaughter  v.  Louisville,  89  Ky.  112;  Union  Oil 
Co.  v.  Campbell,  48  La.  Ann.  1350  [distinguish' 
ing  Merchants'  Nat.  Ins.  Co.  v.  Assessors,  40 
La.  Ann.  371] ;  Griswotd  v.  Union  School  Dist.. 
34  Mich,  263;  Barrett  v.  Shuinon,  19  Mont 
397  IfoUotved  Metlen  v.  Shannon,  19  Mont  401]  ; 
State  f.  Northern  Belle  Mill,  etc.,  Co..  13  Nev. 
89 ;  State  o,  Washoe  County,  14  Nev.  140 ;  State 
V.  Central  Pac.  R.  Co.,  17  Nev.  359;  Sarpy 
County  V.  Clarke,  (Neb.  1903)  93  N.  W.  Rep. 
416;  Suydam  v.  Merrick  County,  19  Neb.  155; 
McGee  v.  Sute,  33  Neb.  149;  State  v.  Dodge 
County,  30  Neb.  595;  Grant  v.  Bartholomew,  57 
Neb.  67s ;  Peofde  v.  Forrest,  30  Hun  (N.  Y.) 
240 ;  Pe<q>Ie  v.  Tax,  etc.,  Com'rs,  33  Barb.  (N, 
Y.)  116.  See  also  State  v.  Thompson,  3  N.  H. 
336;  Melvin  V.  Weare,  56  N.  H.  436;  Oregon, 
etc.,  Sav.  Bank  v.  Catlia,  1 5  Oregon  343 ; 
Bratton  v.  Johnson,  76  Wis,  430. 

Cattftettla  —  Varifled  Oom^laint. —  Garretson 
V.  Santa  Barbara  County,  61  Cal.  54. 

Xambw  af  Boud  Mxf  Make  CoBplalBt  —  Cen< 
tral  Pac  R.  Co.  v.  Standing,  13  Utah  488. 

Lottar  or  Tologrnm  a  SoffloUnt  Complaint. — 
Standard  Cattle  Co.  v.  Baird,  8  Wyo.  144. 

Canqdalnt  VmA  Hot  Ba  Swrod.  oa  Psrsea 
Affeoted.  —  Central  Pac  R.  Co.  v.  Standing,  13 
Utah  488. 

8.  Interetted  Party  M^  Mako  Complaint.  — 

Dundee  Mortg.  Trust  Invest  Co.  v.  Charlton, 
3  Fed.  Rep.  193;  Thatcher  v.  People,  79  111. 
599;  Griswold  r.  Union  School  Dist.,  34  Mich. 
363;  Merrill  v.  Humphrey,  34  Mich.  170;  Walsh 
V.  King,  74  Mich.  354 ;  Auditor  Gen.  v.  Jenkin- 
son,  90  Mich.  523 ;  St  Louis  V.  Speck,  67  Mo. 
403 ;  Lexington  Mill,  etc.,  Co.  v.  Dawson 
County,  (Neb.  1901)  g6  N.  W.  Rep.  62;  State 
V.  Edwards,  26  Neb.  701 ;  Dewey  v.  Stratford, 
40  N.  H.  303;  Carpenter  v.  Dalton,  58  N.  H. 
615;  Sute  V.  Dickerson,  35  N.  'J.  L.  437;  Peo- 
fde  V.  Forrest,  96  N.  Y.  544.  See  also  Matter 
of  Des  Moines  Water  Co.,  48  Iowa  324;  Gilkey 
V.  Merrill,  67  Wis.  459. 

MoaidpaU^  May  Make  Complaint.  ~  St  Loob 
Bridge  Co.  v.  People,  128  111.  433. 
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senling  the  same.'  Upon  the  hearing  of  complaints,  the  board  has  power  to 
subpcena  witnesses  and  hear  evidence.*  But  the  board  is  not  concluded  by 
such  evidence;*  and,  except  in  a  few  jurisdictions,^  is  not  bound  to  hear 
extrinsic  evidence,  but  may  act  upon  its  own  knowledge  and  judgment,  or 
avail  itself  of  any  means  of  information  obtainable,"  provided  its  action  be 
not  arbitrary  or  unreasonable.*  An  applicant  for  relief  at  the  hands  of  the 
board  is  cast  with  the  burden  of  proof  to  establish  the  facts  entitling  him  to 
such  relief.^ 

(4)  Record  of  Proceedings,  —  The  statutes  usually  require  that  a  full  and 


Vonretident  Tazpftyen  May  Hake  Complaint.  — 
Winnisimmet  Co.  v.  Assessors,  6  Cusb.  (Mass.) 
477;  Hicks  V.  Westport,  130  Mass.  480;  Dewey 
v.  Stratford,  40  N.  H.  303. 

Vortga^  Maj  Xake  Oomplaint. —  Flint,  etc., 
R.  Co.  V.  Aaditor  Gen.,  41  Mich.  635;  Detroit 
V.  Assessors,  91  Mich.  78. 

Bank  May  Complain  Against  AusMment  of  Its 
Own  Stook.  —  Price  v.  Kramer,  4  Colo.  546 ; 
National  Bank  of  Commerce  v.  New  Bedford, 
155  Mass.  313.  Compare  People  v.  Wall  St. 
Bank,  39  Hun  (N.  Y.)  525. 

1.  Amondmont  of  GwnpUnt.  —  Lowell  v.  Mid- 
dlesex County,  146  Mass.  403;  State  v.  Mc- 
Clurg,  27  N.  J.  L.  253. 

S,  Central  Pac.  R.  Co.  v.  Standing,  13  Utah 
488. 

Paniihmeat  for  Contempt  cannot  be  imposed 
by  the  board  upon  a  witness  failing  or  refusing 
to  appear  and  testify.  Langenberg  v.  Decker, 
131  Ind.  471.  Compart  Goodman  p.  People,  90 
lU.  App.  533. 

Oath  of  WitnesiOB  Uay  Bo  DlspenMd  VUk.— • 
State  V.  Baker,  170  Mo.  194. 

Illinois  —  Failing  to  Appear  Misdemeanor. — 
Goodman  v.  People,  90  111.  App.  533. 

8.  Board  Not  Gonoloded  by  ETidenoo,  —  Earl 
V.  Raymond,  188  111.  15;  Kimbark  v.  Raymond, 
188  111.  66;  Mayer  v.  Raymond,  188  111.  143; 
People  V.  Davenport,  91  N.  Y.  574;  People  v. 
Tax,  etc.,  Com'rs,  40  Barb.  (N.  Y.)  334; 
Olympia  Water  Works  v.  Gdbach,  ifi  Wash. 
483;  Percival  v.  Gelbach,  16  Wash.  703;  Brown 
V.  Oneida  County,  103  Wis.  149. 

The  Admission  of  Improper  Evidonoe  is  00 
ground  for  setting  aside  a  determination  of  the 
board.  Sherard  v.  Lindsay,  7  Ohio  Cir.  Dec 
A45>      Ohio  Cir.  Ct.  315. 

4.  Board  Cm  Aet  Only  upon  Erfdwioo — Cali- 
fornia. —  Farmers',  ete.,  Bank  v.  Board  of 
Kciualizatton,  97  Cal.  318;  Oaldand  v.  Southern 
Pac.  Co.,  131  Cal,  226. 

Nebraska.  —  State  v.  Dodge  County,  20  Neb. 
595;  State  V.  Karr,  64  Neb.  514. 

New  Jersey.  —  State  v.  McClurg,  a?  N.  J.  L. 
253- 

Wisconsin.  ■ —  Phillips  v.  Stevens'  Point,  25 
Wis.  594 :  Shove  v.  Manitowoc,  57  Wis.  s ; 
Hixon  V.  Eagle  River,  91  Wis.  649;  Brown  v. 
.  Oneida  County,  103  Wis.  149;  State  v.  Lawler, 
103  Wis.  460;  State  v.  Pors,  107  Wis.  420; 
State  V.  Lien,  108  Wis.  316,  112  Wis.  282;  State 
t'.  Fuldner,  109  Wis.  p6.  See  also  Wilson  v. 
Heller,  3a  Wis.  457 ;  Mclntyre  v.  White  Creek, 
43  Wis.  620. 

Evldenee  u  to  Value  of  Smllar  Fropertj  Vet 
AAmIssl>t'f).  —  Alabama  Mineral  Land  Co.  v. 
Perry  County,  95  Ala.  105 ;  State  v.  Bienville 
Water  Supply  Co.,  89  Ala.  325;  Redd  v.  St. 
Francis  Coiutty,  17  Ark.  416;  White  v.  Portland, 
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63  Conn.  18;  Cbicopee  v.  Hampden  County,  16 
Gray  (Mass.)  38;  Lowell  v.  Middlesex  County, 
152  Mass.  372;  Haven  v.  Essex  County,  iss 
Mass.  467.  Compare  Manchester  Mills  v.  Man- 
chester, 58  N.  H.  38;  Lowell  V.  Middlesex 
County,  146  Mass.  403. 

Statement  of  Assawor  Before  Board  Competant 
ETidenoo.—  State  v.  Northern  Belle  Mill,  etc. 
Co.,  12  Nev.  89. 

Wlsoonsin  —  Letters  and  Affidavits  Excluded, 
State  V.  Uen.  112  Wis.  282;  State  v.  Wharton, 
1 1 7  Wis.  558 ;  except  as  admissions,  if  they  con- 
tain such.  State  v.  Sackett,  117  Wis.  580. 

6.  Hearing  of  Svldenee  Hot  Obligatory — Ar- 
kansas. —  Pulaski  County  Board  of  Equaliza- 
tion Cases,  49  Ark.  518. 

Illinois.  —  Republic  L.  Ins.  Co.  v.  Pollak,  75 
III.  292;  St.  Louis,  etc.,  R.  Co.  w.  Surrell,  88  HI. 
535;  Earl  V.  Raymond,  188  111.  15;  Kimbark  p. 
Raymond,  188  111.  66;  Mayer  v.  Raymond,  188 
111.  143. 

Iowa.  —  Grimea  v.  Burlington,  74  Iowa  123; 
Smith  V.  Jones  County,  30  Iowa  531  ;  Ferguson 
V.  Board  of  Review,  119  Iowa  33S. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Riley 
County,  20  Kan.  141 ;  Fields  v.  Russell.  38  Kaa. 
720 ;  Syms  v.  Graves,  65  Kan,  62S. 

Michigan.  —  Case  V.  Dean,  16  Mich,,  12; 
Griswold  V.  Union  School  Dist.,  24  Mich.  262; 
Grand  Rapida  v.  Welleman,  8s  Mich.  234. 

Missouri..  —  Hannibal,  etc.,  R.  Co.  v.  State 
Board  of  Equalization,  64  Mo.  294;  State  i>. 
Hannibal,  etc.,  R.  Co.,  loi  Mo.  120. 

Montana.  —  State  v.  Ellis,  15  Mont.  224. 

New  Jersey.  —  State  v.  Roe,  36  N.  J.  L.  86. 

New  York.  —  People  v.  Hadley.  76  N.  Y.  337 ; 
New  York  v.  Davenport,  92  N.  Y.  604. 

Utah. — 'Central  Pac.  R.  Co.  v.  Standing,  13 
Utah  488. 

6.  AotloB  Hut  Be  Beasonahle. —  State  v.  Han- 
nibal, etc.,  R.  Co.,  101  Mo.  120;  Dundy  v, 
Richardson  County,  8  Neb.  508 ;  People  v. 
Roddy.  43  Barb.  (N.  Y.)  539;  People  v.  How- 
land,  61  Barb.  (N.  Y.)  273;  People  v.  Dykes, 
(Supm.  Ct.  Gen.  T.)  19  N.  Y.  Supp.  78;  Frati 
V.  Mueller,  35  Ohio  St.  397  ;  Central  Pac.  R.  Co. 
f.' Standing,  13  Utah  488:  Tainter  v.  Lucas,  29 
Wis.  375 ;  Fond  du  Lac  Water  Co.  v.  Fond  du 
Lac,  82  Wis.  322.  See  also  Hagenmeyer  v. 
Board  of  Equalization,  82  Cal.  214;  La  Salle, 
etc.,  Horse,  etc.,  R.  Co.  v.  Donog^ine,  127  IIL 
27,  1 1  Am.  St.  Rep.  90. 

7.  Burden  of  Proof  noon  Anplloant.  —  Jones  v. 
Tiffin,  24  Iowa  190 ;  New  Orleans  Cotton  Exch. 
V.  Assessors,  37  La.  Ann.  42^ ;  State  v.  Abbott, 
42  N.  J.  L.  109 ;  State  v.  Hudson  County,  46 
N.  J.  L.  93 ;  People  v.  Davenport,  91  N.  Y.  574  j 
People  V.  Adams,  (Supm.  Ct.  Gm.  T.)  10  N.  Y. 
Svo.  20  ^. 

Ab  AflUavlt  <rf  J^^plleaat  as  to  hit 
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intelligible  record  shall  be  kept  of  all  the  proceedings  of  boards  of  equalization 
and  review.'  Such  record  must  exhibit  the  jurisdictional  facts  necessary  to 
give  the  board  authority  for  its  action.*  It  must  show  any  additions  to  or 
deductions  from  the  valuation  of  taxable  property,  in  addition  to  the  aggre< 
gate  valuation,'  but  it  need  not  contain  the  evidence  upon  which  the  board 
acted  in  reaching  the  conclusions  set  forth.* 

ConeliulTenou  of  Booord.  —  The  record  is  the  proper  evidence  of  the  official 
doings  of  the  board,'  and  cannot  be  varied  or  contradicted  by  extrinsic  evi- 
dence.* The  contents,  however,  of  a  lost  or  destroyed  record  may  be  shown 
by  secondary  evidence.' 

CorrMtion  of  Erron.  —  If  omissions  or  errors  are  discovered  in  the  records,  the 
board  not  only  has  the  legal  right  to  supply  the  omissions  and  to  correct 
the  errors  at  any  subsequent  meeting,  but  it  is  its  duty  to  do  so,**  and  the 


ship  of  property  is  conclusive  when  not  contra- 
dicted bjr  other  evidence.  State  v.  McQurg,  37 
N.  J.  L.  353. 

1.  Beoord  Knit  Ba  Kept. —  New  Orleans  Gas- 
light Co.  V.  New  Orleans,  46  La.  Ann.  1146; 
Paldi  p.  Paldi.  84  Mich.  346 ;  State  v.  Central 
Pac.  R.  Co.,  17  Nev.  asg ;  State  v.  Warford,  33 
N.  J.  L.  307;  Fisher  v.  Betts,  (N.  Dak.  1903) 
96  N.  W.  Rep.  133.  Compare  State  v.  Corn- 
wall, 97  Wis.  s6s;  State  v.  Losby,  115  Wis.  57; 
Dayton  v.  Board  of  Equalization,  33  Oregon 
131. 

Baeoxd  Head  Hot  B«  Kept  In  Speoial  Book.  — 
State  Auditor  v.  Jackson  County,  65  Ala.  143; 
Fowler  v.  Russell,  45  Kan.  425. 

Baoord  B«4ulrid  to  Be  Kept  bjr  SNntarf,— 

State  V.  Wray,  55  Mo.  App.  646. 

8.  Joriidletional  Taotl  Host  Appear, —  Copper 
Queen  Consol.  Min.  Co.  v.  Board  of  Equaliza- 
tion, (Ariz.  1901)  65  Pac.  Rep.  149;  Finch  v. 
Tehama  County,  39  Cal.  453 ;  Rhode  v.  Davis, 
8  Ind.  S3;  Rosenthal  v.  Madison,  etc.,  Plank- 
road  ^Co.,  10  Ind.  358;  Symns  v.  Graves,  65 
Kan.  638 ;  Plummer  v.  Waterville,  32  Me.  566 ; 
State  V.  Washoe  County,  5  Nev.  317;  State  v. 
Board  of  Equalization,  7  Nev.  83 ;  State  v.  Cen- 
tral Pac.  R.  Co.,  17  Nev.  259,  21  Nev.  370; 
Nixon  V.  Rupte,  30  N.  J.  L.  58 ;  State  v.  War- 
ford,  32  N.  J.  L.  207 ;  Euclid  Ave.  Sav.,  etc., 
Co.  V.  Hubbard,  13  Ohio  Cir.  Dec.  279,  22  Ohio 
Cir.  Ct.  30 ;  Hecht  v.  Bongbton,  a  Wyo.  386. 

Voed  Hot  Show  that  Kembttri  Took  Oath. — 
State  V.  Board  of  Equalization,  108  Mo.  235 ; 
Taber  v.  Wilson,  34  Mo.  App.  89. 

Kast  Show  Complaint  of  AiseMoi's  YaloatiOQ. 
—  State  f .  Dodge  County,  20  Neb.  595 ;  State  v. 
Central  Pac.  R,  Co.,  17  Nev.  263. 

The  Amount  of  State  Tax  to  Be  Baited  need 
not  appear  on  the  record  by  the  certificate  of 
the  auditor.  Hoffman  v.  L3rnbum,  104  Mich. 
494. 

Bflliw7  of  StatMirat  of  fwpertj  Owner  Heed 
Hot  Be  Shown.  —  State  v.  Central  Pac.  R.  Co., 
17  Nev.  3S9- 

8.  Changes  In  Valuation  Xnst  Appear.  —  Earl 
V.  Raymond,  188  111.  15;  Kimbark  v.  Raymond. 

188  111.  66 ;  American  Express  Co.  v.  Raymond, 

189  111.  333;  Pike  V.  Raymond,  189  111.  250; 
Aplin  V.  Roberts,  83  Mich.  471 ;  Chamberlain  v, 
St.  Ignace,  92  Mich.  332 :  Auditor  Gen.  v.  Ayer, 
109  Mich.  694,  122  Mich.  136;  Auditor  Gen.  v. 
Sparrow,  116  Mich.  574;  State  v.  Lewis,  64 
Ohio  St.  316.    See  also  Savings,  $tc.,  Soc.  v. 

FraiiciscQ,  131  396, 


PreiTimptlon  Ii  Against  Bednetloni  not  ap- 
pearing. Hoffman  v.  Lynbum,  104  Mich.  494; 
Ball  V.  Ridge  Copper  Co.,  118  Mich.  7. 

A  Kntilated  Booord  which  fails  to  show  the 
equalization  vrill  not  affect  the  validity  of  the 
tax,   Easton  v.  Savery,  44  Iowa  654. 

Two  Besolations  of  Board  Taken  TogeQier. — 
Auditor  Gen.  v.  Longyear,  110  Mich.  223. 

Changes  Host  Appear  npon  BoU. —  Yazoo 
Delta  Invest.  Co.  v.  Suddoth,  70  Miss.  416. 

4.  Evidenoe  Heed  Rot  Be  Stated. —  State  v. 
Hannibal,  etc.,  R.  Co.,  loi  Mo.  lao;  State  v. 
Springer,  134  Mo.  aia;  State  v.  Baker,  170  Mo. 
383;  Frantz  v.  Mueller,  35  Ohio  St.  397;  God- 
frey V.  Doiqilas  County,  38  Oregon  446 ; 
Bedcer  v.  Malheur  County,  24  Oregon  2 1 7. 
Compare  Ratterman  v.  Niehaus,  2  Ohio  Cir. 
Dec.  673,  4  Ohio  Cir.  Ct.  502 ;  Ludlow  v.  Lewis, 
9  Ohio  Dec.  600,  6  Ohio  N.  P.  513;  Gerke 
Brewing  Co.  v.  Hagerty,  i  Ohio  Dec.  6S7,  i 
Ohio  N.  P.  68;  Hayes  v.  Yost,  24  Ohio  Or. 
Ct.  18. 

Finding!  ef  Tiet  need  not  be  made.  Lexing- 
ton Mill,  etc..  Co.  p.  Dawson  County,  (Neb. 
1901)  96  N.  W.  Rep.  62. 

Faitionlarity  in  Statement  of  Prooeedlngi  Kot 
Reeesiary.  —  Graham  v.  Lasater,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  472 ;  State  v.  Corn- 
wall, 97  Wis.  565;  State  v.  Losby,  113  Wis.  57. 

6.  Beoord  GonelnsiTe. —  Ronkcndorff  v.  Tay- 
lor, 4  Pet.  (U.  S.)  349 ;  Timberlake  v.  Brewer, 
59  Ala.  108;  Hagenmeyer  v.  Board  of  Equaliza- 
tion, 82  Cal.  3iS ;  Oakland  v.  Southern  Pac.  Co.. 
131  Cal.  226;  Murphy  v.  Board  of  Equalization. 
6  Idaho  745 ;  St.  Louis  Bridge  Co.  v.  People, 
128  111.  422;  Oteri  V.  Parker,  42  La.  Ann.  374; 
Yelverton  ».  Steele,  36  Mich.  62 ;  Auditor  Gen. 
V.  Ayer,  109  Mich.  694,  122  Mich.  136;  Auditor 
Gen.  V.  Sparrow,  116  Mich.  574;  State  v.  Cen- 
tral Pac  R.  Co..  17  Nev.  359. 

6.  Tarring  Beoord  \if  Proof  Alinndai  —  Sey- 
mour First  Nat.  Bank  v.  Isaacs,  (Ind.  1903)  68 
N.  E.  Rep.  288:  Blanchard  v.  Powers,  43  Mich. 
619;  State  V.  Crookston  Lumber  Co.,  85  Minn. 
405;  State  V.  Centra!  Pac.  R.  Co.,  17  Nev.  263, 
Compare  Allison  Ranch  Min.  Co.  v.  Nevada 
County,  104  Cat  i6t ;  Haven  v.  Essex  County, 
IS5  Mass.  467;  State  f.  Aldridge.  66  Ohio  St. 
598;  Hagerty  v.  Huddleston,  60  Ohio  St.  149, 
reversing  i  Ohio  Dec.  ?3i.  2  Ohio  N.  P.  391. 

7.  State  Auditor  v.  Jackson  County,  65  Ala. 
142. 

8.  Correetlon  of  Brrors.  —  Seymour  First  Nat. 
Bank  v,  Isaacs,  (Ind.  1903)  68  N.  E.  Rep.  388; 
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perfonnance  of  such  duty  may  be  compelled  by  mandamus.* 

aututM  Ibadfttory.  —  A  statutory  provision  requiring  a  record  to  be  kept  is 
regarded  as  mandatory  and  as  exacting  strict  cumpliance,'  but  mere  irregu- 
larities of  form  will  not  invalidate  the  tax.'  nor  will  the  entire  absence  of  a 
record  so  operate  as  against  one  who  has  suffered  no  injury  by  reason  of  the 
omission."* 

(5)  Entry  of  Determination  on  Roll.  —  The  mere  clerical  act  of  noting 
on  the  assessment  roll  an  increase  or  reduction  of  the  valuation  is  usually 
performed  by  the  assessor  or  clerk  of  the  board,  in  pursuance  of  the  judgment 
of  the  board;*  and  a  failure  of  the  proper  official  to  comply  with  the  board's 
direction  in  this  respect  is  redressible  by  mandamus  •  or  certiorari  '  proceedings. 

c.  Judicial  tribunals  —  (i)  No  Inherent  Right  of  Appeal.  —  Due 
process  of  law  does  not  require  that  the  property  holder  be  given  the  right  to 
nave  his  assessment  reviewed  upon  the  merits  by  the  courts,  it  being  clearly 
within  the  power  of  the  legislature,  in  accomplishing  the  necessities  of  the 

fovernment,  to  provide  that  certain  officers  or  boards  shall  fix  the  assessment 
nally  and  conclusively;  *  nor  is  the  valuation  of  the  property  such  an  exer- 
cise of  judicial  authority  as  necessarily  involves  the  right  of  appeal  to  judicial 
tribunals.* 


Boyce  v.  Auditor  Gen.,  90  Mich.  314;  Black  v. 
McGonigle,  103  Ho.  19a;  State  V.  Ceatral  Pac. 
R.  Co.,  17  Nev.  259. 
Court  Hay  Allow  Clerk  to  Sip  Vune  Pro  Tone. 

—  Shelden  v.  Marion  Tp.,  101  Mich.  356. 
The  Seerfltar;  of  thi  Board  Half  Comet  the 

record  as  to  erroneoua  entries  made  by  one 
ing  under  his  direction  and  authority.   State  v. 
Wray,  55  Ho.  App.  646. 

1.  State  V.  Dodge  County,  30  Neb.  59s. 

8.  Btatatei  Mandatory.  —  Perry  County  v. 
Selma,  etc.,  R.  Co.,  65  Ala.  391 ;  State  Auditor 
V.  Jackson  County,  65  Ala.  142 ;  Moser  v.  Wbtte, 
39  Mich.  59 ;  Yelverton  v.  Steele,  36  Mich.  63 ; 
Gilchrist  v.  Dean,  55  Htch.  344;  Williams  v. 
Hears,  61  Mich.  86 ;  Aptin  v.  Roberts,  83  Mich. 
471 ;  Paldi  v.  Paldi,  84  Htch.  346;  State  v.  War- 
ford,  33  N.  J.  L.  307 ;  Ratterman  v.  Niehaus,  a 
Ohio  Cir.  Dec.  673.  4  Ohio  Cir.  Ct.  502 ;  Hayes 
V.  Yost,  34  Ohio  Cir.  Ct.  18.  Compare  Hutch- 
inson V,  Board  of  Equalization,  66  Iowa  35. 

Boqnirement  as  to  Bignfng  Beoord  JCandatory. 

—  State  Auditor  v.  Jackson  County,  65  Ala. 
143;  Dannstaetter  v.  Moloney,  45  Mich.  631; 
Peanall  v.  Eaton  County,  71  Mich.  438 ;  Weston 
V.  Monroe,  84  Mich.  341  ;  Auditor  Gen.  V. 
Hill,  97  Mich.  80.  See  also  Burt  v.  Wadsworth, 
39  Mich.  136;  Hixon  v.  Oneida  County,  8a  Wis. 
515 ;  State  v.  Wray,  55  Mo.  App.  646. 

Bignatnre  by  Board  VnneooNaxy  Whui  Hot  Be- 
qulred  by  Btetitta.— Pentecost  v.  Stiles.  5  Okla. 
500. 

BaqvlroBunt  u  to  AttMAlBg  Oartifleato  to  Boll 
XuidatoiT'  —  Tweed  v.  Metcalf,  4  Mich.  S79 ; 
Btirt  V.  Wadsworth,  39  Mich.  136;  Maxwell  v. 
Paine,  53  Mich.  30.    See  also  Perry  County  v. 

Selma,  etc.,  R.  Co.,  65  Ala.  391, 

S.  Here  Irregularities  Immatflrlal.  —  State  r. 
Atkins,  139  Ala.  138;  Ross  v.  Crawford  County, 
16  Kan.  411  ;  Fowler  v.  Russell,  45  Kan.  425; 
Blue  Iron  Min.  Co.  v.  Negaunee,  105  Mich. 
31 7 ;  Dickison  v.  Reynolds,  48  Mich.  1 58 ; 
Hoffman  v.  Lynbum.  104  Mich.  494. 

Judgment  of  Board  Snffiolsnt  If  Bo  Definite  ai  to 
Be  Intelligible.  —  State  v.  Atkins,  129  Ala.  138 ; 
JSjt  p.  Howard-Harrison  Iron  Co.i  130  Ala.  185; 


Sejrmour  First  Nat.  Bank  v.  Isaacs,  (Ind.  1903) 
68  N.  E.  Rep.  288. 

4.  Auditor-Gen.  v.  Buckeye  Iron  Co.,  (Mich. 
1903)  93  N.  W.  Rep.  1080. 

5.  Entry  by  Aiaeiaor  or  Clerk.  —  Weaver  v. 
State,  39  Ala.  535;  Farmera*,  etc.  Bank  v. 
Board  of  Equalization,  97  Cal.  318;  Kedc  v. 
Keokuk  County,  37  Iowa  547 ;  Louisrille  Bridge 
Co.  V.  Louisville,  (Ky.  1901)  65  S.  W.  Rep. 
814;  State  V.  Assessors,  30  L«.  Ann.  261  ;  Gay 
V.  Assessors,  34  La.  Ann.  371 ;  Yazoo  Delta 
Invest.  Co.  V.  Suddoth,  70  Miss.  416 ;  People 
r.  Oapp,  64  Hun  (N.  Y.)  547;  People  v.  Zoel- 
ler,  (Supm.  Ct  Spec  T.)  15  N.  Y.  Supp.  684; 
Duck  V.  Peeler,  74  Tex.  368;  Ferris  v.  Kimble, 
75  Tex  476;  Connor  v.  Waxabachie,  (Tex. 
1889)  13  S.  W.  Rep.  30.  See  also  Harts  «. 
Mackinac  Island,  (Mich.  1902)  93  N.  W.  Rep. 
351 ;  Boody  f.  Watson,  64  N.  H.  163;  State  v. 
Cromer,  35  S.  Car.  213;  State  v.  Boyd,  35  5. 
Car.  233. 

6.  State  V.  Assessors,  30  La.  Ann.  261 ;  Peo. 
pie  V.  Ontario  County,  8$  N.  Y.  313.  See  also 
Wood  V.  McGuire,  (Supm.  Ct.  Gen.  T.)  17  N. 
Y.  Supp.  659;  State  v.  Cromer,  35  S.  Car.  SI3; 
Mix  V.  People,  72  III.  241. 

7.  Keck  V.  Keokuk  County,  37  Iowa  547. 

8.  Bo  Inherent  Bight  of  Appeal.  —  Taylor  v. 
Louisville,  etc.,  R.  Co.,  (C.  C.  A.)  88  Fed.  Rep. 
350,  affirming  86  Fed.  Rep.  168;  Collins  v. 
Keokuk,  ti8  Iowa  30;  Ward  v.  Beale,  91  Ry. 
60;  Paducah  St.  R.  Co.  v.  McCracken  County. 
to5  Ky.  473;  State  v.  Annatrong,  19  Utah  ity; 
Oljrmpia  Water  Works  v.  Thurston  Coun^,  14 
Wash.  368,  followed  Knapp  v.  King  County,  15 
Wash.  541,  and  Buchanan  v.  Adams  Coun^, 
15  Wash.  699-  See  also  Pittsburgh,  etc.,  R.  Co. 
V.  Backus,  154  U.  S.  421,  aHtrming  133  Ind.  625. 

8.  Aiiaaiments  Bot  Boeeaiarlly  AppMlakt*  Ad- 
judloations,  —  Auditor  v.  Atchison,  etc.  R.  Co., 
6  Kan.  500,  7  Am.  Rep.  575  ;  Morris  v.  LalauHe, 
39  La.  Ann.  47 ;  W^oner  0.  Lioomis,  37  Ohio 
St.  57t.  See  also  Union  Tow-boat  Co.  r. 
Bordelon,  7  La.  Ann.  193.  COmpan  Piertc 
Water-Worics  Co.  v.  Hughes  County,  5  Dik 
145. 

7x8  Volame  XXVtl. 


Digitized  by 


Google 


TAXATION. 


^pMl  and  Sffftov. 


(2)  Review  upon  Merits  under  Statutory  Provisions.  —  la  some  states, 
under  special  statutory  provisions,  the  decisions  of  assessing  officers  and 
boards  may,  by  appeal  or  other  method  provided  by  statute,  be  brought 
before  the  courts,  where  the  matter  will  be  reviewed  on  the  merits,  and  such 
a  decree  rendered  as  will  secure  the  ends  of  justice  and  equality.^  In  the 
notes  will  be  found  decisions  pertaining  to  various  questions  which  have  arisen 
under  statutes  providing  for  the  judicial  review  of  assessments.*  The  assess- 
ment will  be  reduced  when  the  valuation  is  excessivct  or  when  the  average 


1,  lUviMr  OB  tlM  HvriU  — Alabama.  — Mk- 
bama  G.  S.  R.  Co.  v.  Boyd,  124  Ala.  525;  Bir- 
mingham Bldg.,  etc.,  Assoc.  v.  State,  120  Ala. 
403;  State  p.  Atkins,  129  Ala.  138. 

Aritanstts.  —  Randle  v.  WiUiams,  18  Ark.  380. 

Colorado.  —  Gillett  v.  Losan  County,  13  Colo. 
App.  380. 

Con»eeticut.  —  Greenwoods  Co.  r.  New  Hart- 
ford, 65  Conn.  4tii ;  Ivei  v.  Goshea,  65  Conn, 
4S6. 

Florida,  —  Kissimmee  City  v.  Cannon,  ati 
Fla.  3. 

ItUnois.  —  Pease  v.  Chicago,  21  111.  500 ; 
Ohio,  etc.,  R,  Co.  V.  Lawrence  County,  27  III. 
50;  Preston  v.  Johnson,  104  III.  635. 

Iowa. —  Lyons  v.  Board  of  Equalization,  los 
Iowa  I ;  Bremer  County  Bank  v.  Bremer 
County,  4a  Iowa  394 ;  District  Tp.  v.  Brown,  47 
Iowa  35;  Grimes  v.  BuHington,  74  Iowa  123; 
Bums  V.  McNally,  90  Iowa  432 ;  German 
American  Sav.  Bank  v.  Burlington,  118  Iowa 
84.  See  also  Phelps  Mortg.  Co.  v.  Board  of 
Equalization,  84  Iowa  610. 

Kettiuckjh.  —  Caasidy  c.  Young,  92  Ky.  i27; 
Louisville  Water  Co.  v.  Dark,  94  Ky*  47  i 
Marion  County  v.  Wilson,  105  Ky.  302, 

Louisiana.  —  Patterson  v.  New  Orleans,  47 
La.  Ann.  275.  See  Tebault  v.  New  Orleans, 
loS  La.  686. 

Maine.  —  Levant  v,  Penobscot  County,  67 
Me.  439;  Wheeler  v.  Waldo  County,  88  He. 
174. 

MauachMsttt*.- — Lowell  v.  Middlesex  County. 
146  Mass.  403;  Haven  v.  Essex  County,  155 
Masf.  467. 

Uitsissippi.  —  Simmons  v.  Scott  County,  68 
Miss.  37. 

New  Hampshire.  —  See  Bradley  v.  Laconia, 

66  N.  H.  269. 

New  Jersey.  —  State  v.  Dickerson,  25  N.  J. 
L,  427;  Van  Riper  v.  North  Plainfield,  43  N. 
J.  L.  349 ;  Central  R.  Co.  v.  Assessors,  49  N.  J. 
L.  I ;  Williams  v;  Bettle,  50  N.  J.  L.  13a ;  Earlei 
V.  Ramsay,  61  N.  J.  L.  194;  Blume  v.  Bowes, 
65  N.  J.  L.  470;  People's  Invest.  Co.  v.  Assess- 
ors, 66  N.  J.  L.  17s;  Newark  v.  North  Jersey 
St.  R.  Go.,  68  N.  J.  L.  486. 

New  York.  —  Genesee  VaJley  Na^.  Bank  v. 
Livingston  County,  53  Barb.  (N.  Y.)  223 ;  Peo- 
ple V.  ZoeUer,  (Supnu  Ct.  Spec.  T.)  15  N.  Y. 
Supp.  684 ;  Mercantile  Nat.  Bank  v.  New  York, 
(Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  32, 
aMrmed  50  N.  Y.  App.  Div.  62S,  aihrmed  172 
N.  Y.  35 ;  People  v.  Ogdensburgh,  48  N.  Y. 
390.  See  also  Brooklyn  El.  R.  Co.  v,  Brooklyn, 
(Supm.  Ct.  Spec.  T.)  16  Misc.  (N.  Y.)  416; 
People  V.  McNamara,  18  N.  Y.  App.  Div,  17. 

Ohio.  —  Ohio  Farmers'  Ins.  Co.  v.  Hard,  10 
Ohio  Dec  469. 

Ptnnsyiviana.  —  Doylestown    Tax  Aasesa- 
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meats,  17  Pa.  Co.  Ct  535;  Heberton's  Case,  a 
Pa.  Dist.  794 ;  Cambridge  Springs  Co.'s  Appeal, 
8  Pa.  Dist.  55 ;  Berwind  White  Coal  Min.  Co. 
V.  Clearfield  County,  18  Pa.  Co.  Ct.  545. 

Washington.  —  See  Pacific  County  v.  Ellis,  12 
Wash.  108. 

Wtst  Virginia.  —  Mackin  v.  T^lor  County 
Ct.,  38  W.  Va.  338;  State  v.  South  Penn  Oil 
Co.,  43  W,  Va.  80. 

The  Hsanlnf  of  "  Over  Asssssmrat,"  under  the 
Louisiana  statute,  is  overvaluation.  State  v. 
Assessors,  30  La.  Ann.  261. 

8.  Bight  sf  Appeal  from  county  commissioners 
does  not  imply  appeal  from  their  acts  as  a 
hoard  of  equalization.  General  Custer  Min.  Co. 
V.  Van  Camp,  a  Idaho  44;  Sionx  City,  etc.,  R. 
Co.  V.  Washington  CounQr.  3  Nri>.  30.  Contra, 
Pierre  Water-Works  Co.  v.  Htighes  County,  j 
Dak.  145. 

Right  Determined  by  Amount  in  Controversy. 

—  Babcock  v.  Board  of  Equalization,  65  Iowa 
110;  Henkle  v.  Keota,  68  Iowa  334;  Com.  v, 
Huffman,  (Ky.  igoo)  55  S.  W.  Rep.  7. 

Illinois —  Right  Restricted  to  Claimg  of  Ex- 
emption. —  Havemeycr  v.  Board  of  Review, 
202  111.  446 ;  Keokuk,  etc.,  Bridge  Co.  v.  People, 
185  111.  276;  Dutton  V.  Board  of  Review,  18S 
HI.  386. 

Massachusetts —  Statute  Applied  to  Pend- 
ing Cases.  —  Tremont,  etc..  Mills  v.  Lowell, 
165  Mass.  265. 

j^ppaftl  Banad  by  reference  under  statute. 
New  Orleans  Gas  Light  Co.  v.  Assessors.  31  La. 
Ann.  270,  475. 

Who  Ajvaal — Iowa — Administrator  of 
Person  Assessed.  —  Hatter  of  Kauifman,  104 
Iowa  639. 

Mississippi  ~  Either  Party  —  State  Revenue 
Agent.  —  Adams  f.  Kuhn,  72  Miss.  176. 

See  also  Ex  p.  Howard-Harrison  Iron  Co., 
119  Ala.  484,  72  Am.  St.  Rep.  938. 

Ttau  liar  Aiipsal  limited. —  Hopkins  v.  Van 
Wyck,  80  Md.  7:  William  Skinner,  etc.,  Ship 
Bldg.,  etc.,  Co.  V.  Baltimore,  96  Md.  32 ;  Na- 
tional Bank  of  Commerce  v.  New  Bedford,  175 
Mass.  257.  See  also  Kansas  City,  etc.,  R.  Co. 
V.  Davis,  50  La.  Ann.  1054;  Liquidating  Comers 
V.  Marrero,  iq6  La.  130. 

No  Appeal  Lies  until  Assessment  Approved. 

—  Madison  County  v.  Frazier,  78  Miss.  860.  ^ 
See  Louisiana  Brewing  Co.  v.  Assessors,  41  La, ' 
Ann.  565. 

^pMl  Bud  PnneaeMary.  —  Marion  v.  Cedar 
Rapids,  etc.,  R.  Co.,  (Iowa  1903)  94  N.  W. 
Rep.  501. 

Gollaotian  of  Taxes  Hot  Belayed  by  Appeal.  — 

City   Item  Cooperative   Printing  Co.  v.  New 
Orleans,  51  La.  Ann.  713;  Tunica  Count;  v. 
Tate,  78  Miss.  a94* 
Brldmt  Ontdte  tiU  BmmA  may  be  ad- 
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rate  of  other  assessments  is  too  low,  and  the  taxpayer  is  thereby  compelled 
to  pay  more  than  his  just  share  of  the  a^p-egate  tax ;  '  but  it  has  been  held 
that  courts  in  determining  appeals  can  only  consider  the  correctness  of  the 
assessment  in  regard  to  the  complaint  made,  and  have  no  authority  to  increase 
the  assessment.*  As  a  rule,  where  only  a  portion  of  an  assessment  is  illegal, 
and  that  portion  can  be  ascertained,  the  assessment  will  be  modified  or 
annulled  only  to  the  extent  that  it  is  unlawful  or  unjust,'  but  where  the 
lawful  and  unlawful  parts  are  blended  tt^ther  in  one  indivisible  assessment, 
the  entire  assessment  is  illegal  and  will  be  so  declared.'*  The  constitutional 
power  of  the  legislature  to  require  appellate  courts,  in  reviewing  the  action 
of  boards  of  assessors,  to  appraise  the  property  as  the  facts  may  require,  has 
been  both  affirmed  "  and  denied.* 

(3)  Assessment  Ordinarily  Conclusive.  —  Where  there  is  no  constitutional 
provision  for  judicial  review,  the  assessment  as  determined  by  the  assessors, 
boards  of  equalization  and  review,  or  other  municipal  officers  to  whom  the 
matter  is  intrusted,  is,  subject  to  the  exceptions  hereafter  pointed  out,' 
conclusive  on  the  courts."    An  assessment  cannot  be  declared  void  by  the 


mitted  when  the  object  of  the  appeal  ii  to 
secure  a  new  trial  on  the  merits.  Grimes  v. 
Burlington,  74  Iowa  123. 

PMrsonal  Jndgmsnt  on  Appeal  Not  Aathoriied. 
—  Vicksburg  Bank  v.  Adams,  74  Miss.  179; 
Morris  Ice  Co.  v.  Adams,  75  Miss.  410. 

Xut  Be  Bnbitantial  Orteranee. —  Ives  v.  Go- 
shen, 65  Conn.  456 ;  People  v.  Carter,  109  N.  Y. 
576. 

Amount  Lawfttlly  Du  Vat  Avsldid. — -Edes  v. 

Boardman,  58  N.  H.  580. 

Abatment  Applied  on  Sahsaqnent  Tax.  —  Bos- 
ton, etc.,  R.  Co.  V.  State,  64  N.  H.  490. 

I.  Baduotion  of  Ezcenlva  Anasmant. —  Cedar 

Rapids,  etc.,  R.  Co.  v.  Cedar  Rapids,  106  Iowa 
476 ;  Auditor  Gen.  v.  Jenkinson,  go  Mich.  533 ; 
State  V.  Metz,  31  N.  J.  L.  365 ;  State  v,  Parker, 
34  N.  J.  L.  49 ;  State  v.  Elizatwth,  39  N.  J.  L. 
349;  Pacific  County  v.  Ellis,  is  Wash.  108. 

Bednstton  to  OorrMpond  to  Oanaral  Vadamlna- 
tion.  —  Auditor  Gen.  v.  Jenkinson,  90  Mich. 
523 ;  Manchester  Mills  v.  Manchester,  57  N. 
H.  309;  People  V.  Keator,  (Supm.  Ct.  Spec  T.) 
67  How.  Pr.  (N.  Y.)  277;  People  v.  Ganley, 
(Supm.  Ct  Gen.  T.)  8  N.  Y.  Supp.  563 ;  People 
V.  Zoeller,  (Supm.  Ct.  Spec.  T.)  15  N.  Y.  Supp. 
684;  People  v.  Carter,  109  N.  Y.  576;  People  v. 
Badgley,  138  N.  Y.  314. 

S.  No  Power  to  Inoraaso  Amtsmont  —  Hatter 
of  Des  Moines  Water  Co.,  48  Iowa  334;  Cedar 
Rapids,  etc.,  R.  Co.  v.  Cedar  Rapids,  106  Iowa 
476;  Farmers  L.  &  T,  Co.  v.  Fonda,  114  Iowa 
728  [followed  Ferguson  v.  Rolfe,  (Iowa  1903) 
94  N.  W.  Rep.  1 129];  Lowell  v.  Middlesex 
County,  3  Allen  (Mass.)  546 ;  Leach  v.  Blakdy. 
34  Vt.  134. 

S.  Separation  of  Le^  and  Illegal  ttomi.  — 

Pensacola  v.  Louisville,  etc.,  R.  Co.,  at  Fla. 
492;  Kissimmee  City  v.  Cannon,  26  Fla.  3; 
Tampa  v.  Mugge,  40  Fla.  326 ;  State  v.  Vaile, 
122  Mo.  33;  Spiech  v.  Tiemey,  56  Neb.  514; 
Grant  v.  Bartholomew,  57  Neb.  673 ;  Cocbeco 
Mfg.  Co.  V.  Strafford,  51  N.  H.  455;  People  v. 
Nefl,  15  N.  Y.  App,  Div.  8,  aMrmed  without 
opinion  156  N.  Y.  701;  Dayton  v.  Multnomah 
County,  34  Oregon  239.  Contra,  Meacham  v, 
Newport,  70  Vt.  264. 

4.  Whole  AttMonunt  niogal  When  lefro-l  and 
plopl  FwtfOQf  Vof  0^^V1«.  — California  v. 


Central  Pac.  R.  Co.,  137  U.  S.  i ;  Hart  v.  Smith, 
tS9  lad.  183,  95  Am.  St.  Rep.  280;  U.  S.  Trust 
Co.  If.  Territory,  to  N,  Mex.  416.  See  also 
People  V.  Ohio,  etc.,  R.  Co.,  96  I"-  41 M  State 
V.  Lawler,  103  Wis.  460;  State  v.  Wharton,  117 
Wis.  558. 

6.  Appraisal  by  Conrt  on  Appeal.  —  Farmers' 
L.  &  T.  Co.  V.  Newton,  97  Iowa  502 ;  Edes  v. 
Boardman.  58  N.  H.  584;  Nalle  v.  Austin,  23 
Tex.  Gt.  App.  595. 

6.  Anpcaital  by  Coorti  Bonlod.  —  Baltimore  v. 
Bonaparte,  93  Md.  156.  See  also  Bradley  v. 
New  Haven,  73  Coon.  £46 ;  Maxwell  v.  People, 
189  111-  546- 

7.  See  infra,  this  subdivision,  Proper  Sub- 
jects for  Judicial  Inquiry;  Equitable  Relief. 

8.  Assessment  Ordinarily  OonolnslTe  —  CaH' 
fornia.  —  Farmers',  etc..  Bank  v.  Board  of 
Equalization,  97  C^.  318. 

Colorado.  —  Gtllett  v.  Logan  County,  13  Colo. 
App.  380. 

CoHnecHcut.  —  Monroe  v.  New  Canaan,  43 

Conn.  309. 

Illinois.  —  Worthington  v.  Pike  County,  23 
111.  363 ;  Ohio,  etc.,  R.  Co.  v.  Lawrence  CounQr, 
37  III.  50.  See  also  Ellis  v.  People,  199  HI* 
548. 

Indiana.  —  Rhoads  v.  Cusbman,  45  Ind.  85; 
Hart  V.  Smith,  159  Ind.  i8a,  95  Am.  St 

380. 

Kentnehy-  —  Chicago,  etc.,  R.  Co.  v.  Com., 
(Ky.  1903)  73  S.  W.  Rep.  1119. 

Maryland.  —  Alleghany  County  v.  New  York 
Min.  Co.,  76  Md.  549. 

Massachusetts.  —  Com  v.  Cary  Imp.  Co.,  98 
Mass.  19. 

Michigan.  —  Pioneer  Iron  Co.  v.  Negannee, 
116  Mich.  430. 

I^em  Hampshire.  —  Durham  v.  Thompson,  3 
N.  H.  166. 

New  York.  —  Bell  v.  Pierce,  48  Barb.  (N.  Y.) 
51  :  People  v.  Barker,  144  N.  Y.  94. 

North  Carolina.  —  Pickens  v.  Henderson 
County.  112  N.  Car.  £98.  See  also  Wilmington, 
etc.,  R,  Co.  V.  Brunswick  County.  72  N.  Car. 
10 :  Wade  v.  Craven  County.  74  N.  Car.  81. 

Ohio.  —  Wagoner  v.  Loomis,  37  Obto  St.  571 ; 
State  V.  Lewis,  64  Ohio  St.  316;  Glenn  v.  Rs^ne^ 
4  Ohio  D^.  fxj, 
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courts  for  mere  irregularities,^  nor  for  clerical  inaccuracies,*  nor  the  accidental 
omission  of  property  liable  to  taxation.'    Since  the  court  cannot  substitute 

Pmnsylvania.  —  Clinton  School  Dist.  Ap- 
peal>  56  Pa.  St.  315;  Hammett  f.  Philadelphia, 
65  Pa.  St.  146,  3  Am.  Rep.  615. 

Tennessee.  —  Tomlinson  v.  Board  of  Equali- 
xation,  88  Tenn.  i. 

Texas. —  Uoeiling  v.  San  Antonio,  15  Tex. 
C!t.  App.  257;  Johnson  v.  Holland,  17  Tex. 
Civ.  ApfF.  aio;  Unz  v,  Sherman,  (Tex.  Civ. 
App.  1901}  6j  S.  W.  R^.  71. 

VtiA. —  Home  F.  Ins.  Co.  v.  Lynch,  19  Utah 
189. 

Wyoming.  —  Johnson  County  tr.  Scari^t  Cat- 
tle Co.,  3  Wyo.  777. 

Ordar  of  Board  ConelusiTa  that  It  Aotod  upon 
Baffldant  Svldenoe. —  Hampson  v,  I>ysart,  (Ariz. 
1898)  53  Pac.  Rep.  s8i. 

Oragon  St»titt«  —  Gout's  .Pawer  Confined  to 
Fonul  Kattan  Oaly.  —  Portland  Unlveraity  v. 
Multnomah  County,  31  Oregon  498. 

XotUw  undsr  Common-lav  Power  Uphald.  — 
Boody  V,  Watsop,  64  N.  H.  163. 

1.  brayolarltiea  —  United  States.  —  Camp- 
bellsville  Lumber  Co.  V.  Hnbbert,  (C  C  A.) 
tta  Fed.  Rep.  718. 

Califomia.  —  San  Francisco,  etc.,  R.  Co.  v. 
State  Board  of  Equalization,  60  Cal.  is. 

Idaho.  —  Murphy  o.  Board  of  Equalization,  6 
Idaho  745. 

Illinois.  —  Beers  v.  People,  83  111.  488. 

Indiana.  —  Reynolds  v.  Bowen,  138  Ind.  434. 

Iowa.  —  Sioux  City,  etc.,  R.  Co.  v.  Osceola 
County,  45  Iowa  168. 

Maine.  —  Rogers  v.  Greenbush,  58  Me.  390, 
4  Am.  Rep.  293 ;  Gilman  v.  Waterrille,  59  Me. 
491 ;  Hayford  v.  Belfast,  69  Me.  ([3;  Rockland 
V.  Ulmer,  84  Ue.  503.  87  Me.  357;  Rowe  v. 
Friend,  90  Me.  341 ;  Foss  v,  WUtehoose,  94 
Me.  491. 

Massachusetts.  —  Com.  v.  New  England  Slate, 
etc.,  Co.,  13  Allen  (Mass.)  391. 

Michigan.  —  Stockle  v.  Silsbee,  41  Mich.  615. 

Minnesota.  —  State  v.  West  Duluth  Land  Co., 
75  Minn.  456. 

Mississippi.  —  Brigins  v.  Chandler,  60  MUs. 
863. 

Missouri.  —  Thomas  v.  Cbapin,  116  Mo.  396; 
State  V.  Neosho  Bank,  i3o  Mo.  161  ;  State  v. 
Phillips,  137  Mo.  259. 

Nevada.  —  State  v.  Sadler,  si  Ner.  13. 

New  Hampshire. —  Sawyer  v.  Qeason,  59  N. 
H.  140. 

New  Jersey.  —  State  v.  Bishop,  34  N.  J.  L. 
45;  State  V.  Taylor,  3s  N.  J.  L.  189;  Sute  v. 
Ronyon,  41  N.  J.  L.  98. 

New  XorA.  — See  Wood  v.  McGuire,  (Snpm. 
Ct.  Gen.  T.)  i?  N,  Y.  Supp.  6S9- 

Tennessee.  —  State  v.  Cincinnati,  etc,  R.  Co., 
13  Lea  (Tenn.)  500. 

Vertnont.  —  Henry  v.  Chester,  15  Vt.  460. 

Tax  ErnnMOwIy  Aasassad  bnt  Fot  ExeesalTe.  — 
If  the  whole  tax  assessed  against  a  taxpayer 
does  not  exceed  the  sum  which  be  ought  to  pay, 
he  is  not  entitled  to  an  abatement  because  part 
of  the  tax  is  erroneously  assessed.  Lowell  V. 
Middlesex  County,  152  Mass.  372 :  State  t'. 
Thaver,  6q  Minn.  T7o;  Kdes  v.  Boardman.  58 
N.  H.  580 ;  Connecticut  Valley  LuTnI«;r  Co.  v. 
Monroe,  71  N.  H.  47.1 :  State  v.  Haight,  35  N. 
J.  L.  178  ;  Webre  r.  Lutcher,  45  La-  Ann.  574. 

17  C.  of  L.— 41&  Tai 


FnMidw*  ia  MakiBf  Asseesmant  Idberalb 

itnud.  —  Rockland  v.  Rockland  Water  Co.,  83 
Me.  tS8. 

iB^roparlj  AiHiilag  Laad  at  Iimb«r  hutA  Hat 
Fatal.  — Btiorman  v.  Juneau  Coimty,  76  Wis. 
S50. 

9,  QUiieal  InaaeBnulM  Vot  Atal. —  Rhoads 

V.  Ctuhman,  45  Ind.  85;  Rowe  v.  Friend,  90 
Me.  341;  Ben  v.  Pierce,  48  Barb.  (N.  Y.)  51; 
Chamberlain  v.  Taylor,  36  Hun  (N.  Y.)  34; 
Wilmot  V.  Lathrop,  67  Vt.  671 ;  Peterson  v. 
Osage  City  First  Nat.  Bank,  8  Kan.  App.  508. 

8.  Aeolduital  Omission  of  Property  —  Cali- 
fornia. —  People  V.  McCreery,  34  Cal.  433. 

//««(»«.  — Schofield  v.  Watkins,  2a  III.  66; 
Merritt  v.  Farriss,  23  III.  311  ;  Dunham  v,  Chi- 
cago, 5S  111.  361 ;  Spencer  v.  People,  68  111.  510 ; 
Coal  Run  Coal  Co.  v.  Finlen,  134  III.  666. 

Indiana.  —  Goddard  v.  Stockman,  74  Ind.  400. 

Louisiana.  —  New  Orleans  v.  Davidson,  30 
La.  Ann.  554. 

Maine.  —  Dover  v.  Maine  Water  Co.,  90  Me. 
tSo. 

Massachusetts.  —  Williams  v.  School  Dist. 
No.  I,  31  Pick.  (Mass.)  75,  33  Am.  Dec.  343; 
Watson  V.  Princeton,  4  Met.  (Mass.)  603. 

Michigan. — Auditor  Gen.  v.  Prescott,94  Mich. 
190;  Muskegon  v.  Boyce,  133  Mich.  535. 

Nebraska,  —  Kittle  v.  Shervin,  11  Neb.  65; 
State  V.  Savage,  (Neb.  1903)  91  N.  W.  Rep. 
716. 

New  Hampshire.  —  Smith  v.  Mesier,  17  N. 
H.  420. 

Ntw  Jersey.  —  State  v.  Piatt,  34  N.  J.  L.  108 ; 
State  V.  Didteraon,  35  N.  J.  L.  431. 

New  York.  —  People  v.  Assessors,  t6  Hun 
(N.  Y.)  196;  People  v.  Feitner,  51  N.  Y.  App. 
Div.  196,  aMrming  30  Misc.  (N.  Y.)  316;  Van 
Deventer  v.  Long  Island  City,  139  N.  Y.  133. 

Ohio.  —  Exchange  Bank  v.  Hines,  3  Ohio 
St  I. 

Pennsylvania,  —  Insurance  Co.  v.  Yard,  17 
Pa.  SL  331 ;  Berwind  White  Coal  Min.  Co.  v. 
Oearfield  County,  18  Pa.  Co.  Ct.  545. 

Rhode  Island. —  Capwell  V.  Hopldns,  10  R.  I. 
378 ;  McTwiggan  v.  Hunter^  19  R.  I.  365. 

South  Dakota.  —  Henderson  v.  Hughes 
County,  13  S.  Dak,  576. 

yemiont.  —  Spear  v.  Braintree,  24  Vt.  414. 

Washington.  —  Puget  Sound  Agricultural  Co. 
V.  Pierce  County,  1  Wash.  Ter.  159;  Eureka 
Dist.  Gold  Min.  Co.  v.  Feny  County,  38  Wash. 
350. 

Wisconsin.  —  Weeks  v.  Milwaukee,  to  Wis. 
343;  Heraey  v.  Milwaukee  County,  16  Wis.  195; 
82  Am.  Dec.  713;  Dean  v.  Gleason,  16  Wis.  t; 
Smith  V.  Smith,  rg  Wis.  615,  88  Am.  Dec,  707; 
Leflferts  v.  Calumet  County,  21  Wis.  688;  Hale 
V.  Kenosha,  29  Wis.  599;  Milwaukee  Iron  Co. 
V.  Hubbard,  29  Wis.  51;  Plumer  v.  Marathon 
County,  afi  Wis.  l6^. 

Undervaluation  «f  Other  Property  Vo  Oroand  te 
Settloff  Aalda  AmatHnneiit.  —  Georgia  Midland, 
etc.,  R.  Co.  V.  State,  89  Ga.  597 ;  People  v.  Lots 
in  Ashl"'  122  Til.  ?T. 

Intantlonal  Omlnion  or  TTndervalnatlon  of 
property  is  no  ground  for  setting  the  assessment 
3Mde.  unless  the  objector  shows  injury.  State 
V.  Lakeside  Land  Co..  71  Minn.  383.  See 
Volnnie  XXVIT. 
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its  judgment  for  that  o(  the  assessing  ofHcere  or  reviewing  boards**  an  erro- 
neous exercise  of  judgment  by  such  officers  or  boards  does  not  warrant  inter- 
ference by  the  court;'  and  so  questions  as  to  the  excessiveness  of  the 
assessment  are  beyond  the  province  of  judicial  inquiry.' 

(4)  Proper  Subjects  for  Judicial  Inquiry  —  (a)  Cftutlttttbnua  QnMtiou.  —  Ques- 
tions  which  invclve  the  construction  and  validity  of  revenue  statutes*  and  the 
constitutionality  of  assessments  made  thereunder,  can  only  be  determined  by 
the  courts,  and  it  is  not  competent  fqr  the  legislature  to  declare,  as  against 
questions  of  this  character,  that  the  action  of  assessors  or  administrative 
boards,  shall  be  conclusive.*  Under  the  usual  constitutional  provisions 
requiring  equality  and  uniformity  of  taxation,  it  has  been  held  that  a  taxpayer 
whose  property  is  assessed  upon  a  higher  basis  of  valuation  than  that  generally 
adopted,  although  at  not  more  than  its  true  value,  is  entitled  to  a  corre- 
sponding reduction  of  his  assessment ;  *  but  there  is  a  contrary  line  of  decisions 
holding  that  no  fundamental  right  of  a  complainant  is  violated  by  the  general 
undervaluation  of  other  property,  where  the  complainant's  property  is  assessed 
at  no  more  than  its  fair  cash  value  as  required  by  law.* 

(b)  JnrUdlottoiial  Qawtioai.  —  Boards  for  the  assessment  of  property  possess 
only  granted  powers,  and  their  acts  done  in  excess  of  the  power  conferred  do 
not  conclude  judicial  investigation.*  Matters  which  are  jurisdictional,  and 
therefore  open  to  inquiry,  are  generally  questions  as  to  whether  the  tax  itself 


also  State  v.  Diekerion,  ^5  N.  J.  L.  427.  Com- 
pare Auditor  G«b.  v.  Preieott,  94  Mich.  190; 
Anditor  Gen,  v,  Fioaeer  Iron  Co.,  isj  Mieh. 
Sai. 

1.  Tadgmaot  of  Court  Hot  to  B«  Snbitltitted  fbr 
that  of  AiSMion.— State  Railroad  Tax  Cases, 
92  U.  S.  575 ;  Maish  i>.  Afiiona,  164  U.  S.  599 ; 
Monroe  v.  New  Canaan,  43  Conn.  309 ;  Keokuk, 
etc.,  Bridge  Co.  v.  People,  185  III  076 ;  Hnlbert 
v.  People,  189  111.  114;  Burton  Stock  Car  Co. 
V.  Traeger,  187  111.  9;  Lincoln  Land  Co.  v. 
Phelps  County,  59  Neb.  049;  People  v.  Hanpt, 
104  N.  Y.  377. 

S.  ErronMu  XzarolM  irf  JndgMoat  Not  Bovlew- 
ablo.  —  Republic  L.  Ins.  Co.  v.  Pollak,  75  III. 
292,  followed  People  v.  Big  Muddy  Iron  Co.,  89 
111.  116;  People  V.  Lots  In  Ashley,  122  111.  297; 
Qement  v.  People,  177  III.  144;  Pioneer  Iron 
Co.,  V.  Negaunee,  116  Mich.  430;  Muskegon  v. 
Boyce,  123  Mich.  535.  See  alto  State  v.  Metz, 
31  N.  J.  L.  36s. 

Baali  of  Valoatloa  PartM^  Bnooam.  — 
Case  V.  Dean,  16  Mich,  ij;  Grand  Rapldo  v. 
Wellemao,  85  Mtcb.  234. 

8.  XzoooolToneoa  of  AauMnunt  Hot  Korlowable. 
—  Campbellsville  Lumber  Co.  v.  Hubbert,  (C.  C. 
A.)  Its  Fed.  Rep.  718;  Morgan  v.  Smithaon,  9 
TU.  368;  Ward  v.  Beale,  91  Ky.  Go;  WilHami  v. 
Saginaw,  51  Mich.  120;  Aurora  Iron  Min.  Co. 
V.  Ironwood,  119  Mich.  325;  State  v.  Savage, 
(Neb.  1902)  gi  N.  W.  Rep.  716;  State  v.  Piatt, 
34  N.  J.  L.  108 ;  State  v.  MeU.  31  N.  J.  L.  365 ; 
State  V.  Lewis,  11  Ohio  Cir.  Dee.  13,  ao  Ohio 
Cir.  Ct.  310. 

4.  OoaatltatiOBal  Qnoftiona  BerlowaUo.  — 
Railroad,  etc.,  Co's  v.  Board  of  Bqualizera,  85 
Fed.  Rep.  302;  Pueblo  Oranty  v.  Wilion,  ts 
Colo.  90  ;  Palfrey  v.  Connely,  106  La.  699  ;  State 
V.  London,  etc.,  Mortg.  Co..  80  Minn.  J77;  Etay- 
ton  V.  Board  of  Equalization,  33  Oregon  131  ; 
McTwiggan  v.  Hunter.  18  R.  I.  776;  Mackin  v. 
Taylor  County  Ct.,  38  W,  Va.  338 ;  Charleston, 
etc..  Bridge  Co.  r.  Kanawha  CoanQr  Ct.,  41  W. 


Va.  tijS;  Sute  v.  South  Penn  Oil  Cc,  4J  W. 
Va.  80.   See  also  si^rtt,  thia  title,  IV.  a.  ConOi- 
tutional  Rtstrictiona. 
6.  Banality  and  Vnlfbnnityof  TaxatloB  Boqnizod. 

—  Ex  p.  Ft.  Smith,  etc.,  Bri^  Co.,  6a  Ait 
461 ;  Randell  v.  Bridgeport,  63  Conn.  321 ; 
Greenwoods  Co.  v.  New  Hartford,  65  Conn. 
461 ;  State  v.  Osbom,  60  Neb.  415 ;  State  v. 
Karr,  64  Neb.  514 ;  State  v.  Savage,  (Nd).  1902) 
91  N.  W.  Rep.  716;  Sarpy  Coanty  v.  Qarin. 
(Neb.  1903)  93  N.  W.  Rep.  416;  Amoskeag 
Mfg.  Co.  V.  Manchester.  70  N.  H.  aoo  \  Oregon, 
etc.,  R.  Co.  V.  Jackson  County,  38  Oregon  589; 
Doylestown  Tax  Assessments,  17  Pa.  Co.  Ct 
535.  See  also  Dennis's  Appeal,  73  Conn.  369 ; 
Darling  y.  Gunn,  50  III.  424. 

Jodtdal  Votloo  of  Oenoral  TIndervalnation. — 
Railroad,  etc.,  Co's  v.  Board  of  Equalizers,  85 
Fed.  Rep.  302;  State  c  Savage,  (Neb.  1902)  91 
N.  W.  Rep.  716;  Ohio  Fanners  Ina.  Co.  v. 
Hard,  10  Ohio  Dec.  469  ;  Oregon,  etc.,  R.  Co.  v. 
Jackson  County,  38  Oregon  589. 

6,  General  UndBrvalnatloa  Hot  TnodamsntaDy 
ni^al. — Cochise  County  v.  Copper  Queen 
Consol.  Min,  Co.,  (Aril.  1903)  71  Pac.  Rep. 
946;  Louisville  R.  Co.  v.  Cora.,  105  Ky.  710; 
Padacah  St.  R.  Co.  v.  McCracken  Cotuty,  105 
Ky.  47s;  Lexington  Mill,  etc.,  Co.  v.  Dawson 
County.  (Neb.  1901)  96  N.  W.  Rep.  62;  People 
V.  Delaware  Coun^,  60  N.  Y.  381,  reversing  2 
Hun  (N.  Y.)  103,  4  Thomp.  ft  C.  (N.  Y.)  336; 
McCurdy  v.  Prugh.  59  Ohio  St.  465 ;  Carroll  v. 
Alsup,  107  Tenn.  257. 

7.  See  infra,  the  subdivisions  Equitable  Re- 
lief; Collateral  Attack. 

JnrUdletlimBl  QnoitloBi  0]mb  to  fhoOomrti.— 
Copper  Queen  Conaol.  Min.  Co.  v.  Board  of 
Equalisation,  (Ariz.  1901)  05  Pac.  Ren.  149: 
Hart  V.  Smith,  159  Ind.  i8a.  95  Am.  St.  Rep. 
280 ;  People  v.  Davenport,  91  N.  Y.  574 ;  People 
V.  Wilson,  119  N.  Y.  515;  Lackawanna  County 
V.  C081.,  156  Pa,  St.  477 ;  London  v.  Watt,  aa 
Can  Sup.  Ct  300,  oKiming  19  Ont.  App.  075. 
7sa  Volume  XXVII. 
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was  valid,^  or  as  to  whether  the  property  was  assessable,'  or  was  located 
within  the  district  of  the  assessing  officers,*  or  whether  there  was  jurisdiction 
over  the  person  assessed;"^  and  it  has  been  held  that  all  clear  violations  of 
law  in  the  assessment  proceeding  are  jurisdictional.'^ 

(•)  Fraod.  —  As  fraud  vitiates  every  act  or  proceeding  which  it  touches,  an 
assessment  when  made  with  the  design  to  exact  from  a  particular  taxpayer 
an  unjust  amount  of  taxes,  or  with  any  other  corrupt  motive,  is  void,  and  the 
courts  are  open  to  hear  the  complaint,  and,  if  established,  to  grant  proper 
relief.* 

(5)  Equitable  Relief.  Before  courts  of  equity  will  grant  relief  against 
assessments  of  property  for  taxation,  it  must  appear  that  some  wrong  is  about 
to  be  inflicted  which  is  not  remediable  at  law,  or  by  the  special  method 
pointed  out  by  statute,  thus  bringing  the  case  under  the  recognized  head  of 
equitable  jurisdiction.*  As  a  rule,  equitable  relief  will  be  given  only  when 
it  is  clearly  shown  that  the  assessment  was  made  without  jurisdiction,**  or  was 


1.  Validity  of  T»x,  —  Harrington  v.  Glidden, 
179  Mass.  486,  94  Am,  St.  Rep.  613. 

8.  Wlutlur  Pnpert7  Auettable. —  Goddard  v. 
Seymour,  30  Conn.  394 ;  Phelps  v.  Thurston,  47 
Conn.  477 :  Home  v.  Green,  52  Miss.  452 ;  Berry 
p.  Missoula  County,  6  Mont.  lai ;  Earles  v. 
Ramny,  61  N.  J.  L.  194;  National  Bank  v. 
Elmira,  53  N.  Y.  53 ;  Portland  University  v. 
Multnomah  County,  31  Oregon  498;  Timmer- 
man  v-  St.  John,  21  Can.  Sup.  Ct.  691. 

Where  a  Proportionate  Fart  Only  of  FroMrty 
included  in  an  assessment,  and  not  the  whole, 
is  exempt  from  taxation,  the  error  is  one  of 
overvaluation  only  and  not  jurisdictional.  Fox- 
croft  V.  Piscataquis  Valley  Campraeetiug  Assoc., 
86  Me.  78 ;  Rockland  v.  Rockland  Water  Co.,  83 
Me.  188;  All  Saints  Parish  v.  Brookline,  178 
Mass.  404;  Kelley  v.  Barton,  174  Mass.  396; 
Worden  v.  Oneida  County,  35  N,  Y.  App.  Div. 
206;  Matter  of  Peek,  80  Hun  (N.  Y.)  132; 
Matter  of  Baurogarten,  39  N,  Y.  App.  Div.  174; 
Tucker  v.  Utlca,  35  N.  Y.  App.  Div.  173 ;  Brod- 
crick  V.  Yonkers,  22  N.  Y.  App.  Div.  448,  o/- 
^irmtd  without  opinion  163  N.  Y.  571. 

t.  Property  Within  AiHHOr^  Dlitriet.— Tol^ 
*.  Haggerty,  23  Ark.  370 ;  People  v.  Placerville, 
etc.,  R.  Co.,  34  Cal.  656 ;  Taylor  v.  Youngs,  48 
Mich.  268 ;  Treasurer  v.  Mulford,  26  N.  J.  L. 
49;  Dom  V.  Backer,  61  N.  Y.  261;  Dom  v. 
Fox,  61  N.  Y.  264.  But  see  State  v.  Dunn,  86 
Minn.  301. 

Btatotary  Bemedy  f6r  Astessments  Hade  In 
Wr0Bf  Dlstilot-' EIHs  V.  People,  199  V!L.  548: 
State  V.  Dunn,  86  Minn.  301 ;  State  v.  Twin 
Lakes,  84  Minn.  374;  State  v.  Hynes,  82  Minn. 
34;  State  V.  Willard,  77  Minn.  190;  Clarke  v. 
Steams  County,  66  Minn.  304,  47  Minn.  552. 
See  also  People  v.  Tax,  etc.,  Com'rs,  (Supm. 
Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  347;  Matter  of 
McLean,  138  N.  Y.  158,  oiRrmin^  66  Hun  (N. 
Y.)  laa. 

4.  Jwlsdlettmof  PanoB  AMsaad. —  Bohler  v. 
Verdny,  93  Ga.  715;  People  v.  Dederick,  40 
N.  Y,  ApD.  Div.  570,  aMrmed  160  N.  Y.  687; 
Lapoft  V.  Maltby,  (County  Ct.)  10  Mise.  (N.  Y.) 
330. 

5.  All  Clear  Tlolatloiu  of  Law  Jorlsdlotlonal.  — 

See  State  v.  Losby,  115  Wis.  57;  State  v.  Law- 
ler,  103  Wis.  460. 

0.7tand.  (See  infra,  the  subdivi-i'^n''  ^nui- 
tablt  Rtiitf;  Collateral  Attack.)— OdA  Fellows' 
IHall  Assoc  V.  Dayton,  76  S.  W.  Rep.  i8t,  25 


Ky.  L.  Rep.  665 ;  Tampa  v.  Kaunitz,  39  Fta. 
693,  63  Am.  St.  Rep.  202 ;  Jackson  County  v. 
Thornton,  (Fla.  1902)  33  So.  Rep.  291;  Cleve- 
land, etc.,  R.  Co.  V.  Backus,  133  Ind.  513,  af- 
firmed 154  U.  S.  439;  Pittsburgh,  etc.,  R.  Co. 
V,  Backus,  133  Ind.  625,  affirmed  154  U.  S. 
421 ;  Galusha  v.  Wendt,  114  Iowa  597;  Pioneer 
Iron  Co.  V.  Negaunee,  116  Mich,  430;  Auditor 
Gen.  V.  Hughitt,  (Mich.  1903)  93  N.  W.  Rep. 
621,  9  Detroit  Leg,  N.  614;  State  v.  Cunning- 
ham, 153  Mo.  64a;  Oregon,  etc.,  R.  Co.  v. 
Jackson  County,  38  Oregon  589;  Gove  v. 
Tacoma,  26  Wash.  474 ;  Miller  v.  Pierce  County, 
28  Wash.  110. 

Itattdnleat  Intaatloaal  UDderralvatioa.—  State 
Board  of  Equalization  v.  People,  191  III.  528, 

T.  Want  of  Bemsdy  at  law — United  States.-— 
Taylor  v.  Louisville,  etc.,  R,  Co.,  (C.  C.  A.)  88 
Fed,  Rep.  350,  affirming  86  Fed.  Rep.  168. 
Alabama.  —  Weaver  v.  State,  39  Ala.  535. 
California.  —  San  Jose  Gas  Co.  v.  January,  57 
Cal.  614. 

Illinois.  —  Felsenthal  v.  Johnson,  104  111.  ai ; 
Preston  v.  Johnson,  104  III.  625;  Beidler  v. 
Kocbersperger,  171  111.  563 ;  Kochersperger  v. 
Lamed,  172  HI,  86;  Kinley  Mfg.  Co.  v.  Kocher- 
sperger, 174  111,  379;  New  Haven  Clock  Co.  v. 
Kocherspei^er.  175  III.  383;  White  v.  Raymond, 
i88  111.  298;  Coxc  V.  Solomon,  188  III.  571.; 
Standard  Oil  Co.  v.  Magee,  191  111.  84. 

Iowa. —  District  Tp,  v.  Brown,  47  Iowa  25, 
Maryland.  —  Gittings  v.  Baltimore,  95  Md. 
419. 

Minnesota.  — .Laird  v.  Pine  County,  7a  Minn, 
409- 

Missouri.  —  State  v.  Xeosbo  Bank,  lao  Mo. 
i6t;  National  Bank  v.  Staats,  155  Mo.  55. 
Rhode  Island.  —  McTwiggan  v.  Hunter,  18 

R.  I.  776. 

7"«flj.  —  Houston,  etc.,  R.  Co.  v.  Presidio 
County,  S3  Tex,  518;  Chisholm  v.  Adams,  71 
Tex.  678, 

Sight  to  Xqitltable  Belief  Hiut  Be  Clear.— 

State  Railroad  Tax  Cases,  92  U.  S.  575. 
8.  Belief  Against  Want  of  TnrMietion.  —  Cleg^ 

horn  V.  Postlewaite,  43  HI.  428:  Darling  v. 
Gunn,  50  111.  424;  Alleghany  County  v.  New 
York  Min,  Co..  76  Md.  549 ;  Poe  v.  Howell, 
CN.  Mex.  1901)  67  Pac.  Rep.  62;  Western  R, 
Co.  t'.  Nolan,  18  N.  ¥.  513:  Euclid  Ave.  Sav„ 
etc..  Co.  p.  Hubbard,  ta  Ohio  Cir.  Dec,  279, 
22  Ohio  Cir.  Ct,  20;  Welch  v.  Clatsop  County, 
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fraudulently  made,*  and  then  will  require  the  payment  of  whatever  amount 
of  tax  is  found  to  be  lawfully  due.'  Sometimes,  by  statute,  an  injunction  is 
made  a  proper  remedy  for  any  illegal  assessment.*  Equity  will  not  inquire 
into  irregularities*  nor  review  questions  of  valuation,'  unless  the  valuation  is 
so  grossly  excessive  as  to  be  inconsistent  with  an  exercise  of  honest  judg- 
ment,* or  is  so  unequal  and  discrimtnatii^  as  to  violate  the  fundamental 


34  Oregon  457 ;  Hibernian  Benev.  Soc.  v. 
Kelly,  28  Oregon  173,  53  Am.  St  Rep.  769; 
Clinton  School  Districts  Appeal,  56  Pa.  St. 
315;  International,  etc.,  R.  Co.  v.  Smith  County, 
54  Tex.  I ;  Mercur  Gold  Min.,  etc.,  Co.  v.  Spry, 
16  Utah  222, 

AwatsmMit  WhoUj  Void  tat  Want  of  Jnrbdio- 
tion. —  Stephens  v.  Smith,  30  Ind.  App.  120; 
Montis  V.  McQniston,  107  Iowa  651;  Hagerty 
V.  Hnddleston,  60  Ohio  St.  149,  reversing  i 
Ohio  Dec.  331. 

An  m^al  Ezeroige  of  UaquMtlonwI  Ptnm 
is  no  ETound  for  equitable  relieiF.  Martin  v. 
Bamett,  188  III.  288. 

Ai  a  Cloud  upon  Titl«  Equity  Will  Ballera 
Againat  laxaa  on  Exempt  Property.  —  fienn  v. 
Chehalis  County,  11  Wash.  134;  Laird  i>.  Pine 
County,  72  Minn.  409 ;  Keokuk,  etc..  Bridge  Co. 
V.  People,  185  III.  376;  Milwaukee  Iron  Co.  v. 
Hubbard,  29  Wis.  51, 

TTnauthorlsad  Bnle  of  Valuation, —  Where  the 
assessors  adopt  an  unauthorized  iHile  of  valua- 
tion their  acts  are  so  far  without  jurisdiction 
as  to  call  for  the  interference  of  a  court  of 
equity.  Hersey  v.  Barron  County,  37  Wis. 
75 ;  Marsh  v.  Clark  County,  42  Wis.  502 ; 
Schettler  v.  Ft.  Howard,  43  Wis.  48;  Goff  v, 
Outagamie  County,  43  Wis.  55;  Salscheider  v. 
Ft.  Howard,  45  Wis.  519. 

1.  Fraud  —  United  States.  —  Altschul  v. 
Gittings,  86  Fed.  Rep.  300. 

Illinois.  —  Illinois,  etc.,  R.,  etc.,  Co.  v. 
Stookey,  122  III.  358;  Coal  Run  Coal  Co.  v. 
Finlen,  124  111.  666;  Kocherspergcr  v.  Larned, 
172  111.  86;  Kinley  M{g.  Co,  v.  Kotdieraperger, 
174  111.  379:  Burton  Stock  Car  Co.  v.  Tracer, 
187  111.  g;  Coxe  v.  Salomon,  188  III.  571;  Hul- 
bert  V.  People,  189  111.  114. 

Kentucky.  —  Baldwin  v.  Shine,  84  Ky.  503. 

Oregon.  —  Welch  v.  Gatsop  County,  34 
Oregon  457 ;  Hibernian  Benev.  Soc.  v.  Kelly, 
28  Oregon  173,  52  Am.  St.  Rep.  769;  West 
Portland  Parlt  v.  Kelly,  29  Oregon  412;  Day- 
ton V.  Multnomah  County,  34  Oregon  239. 

Texas.  —  Johnson  v.  Holland,  17  Tex.  Civ. 

App.  310. 

Washington.  —  Olympla  Water  Works  v.  Gel- 
bach,  16  Wash.  482;  Baker  v.  King  County,  17 
Wash.  633;  Noyes  v.  King  County,  18  Wash. 
417 ;  Edison  Electric  Illuminating  Co.  v. 
Spokane  County,  22  Wash.  168;  Chehalis  Boom 
Co.  V.  Chehalis  County.  24  Wash.  135;  Temple- 
ton  V.  Pierce  County,  25  Wash,  377. 

ETidaaoa  of  Fraud —  Aeting  ArUtrarilj  aod 
Againat  Evidenoa.  —  Tainter  v.  Lucas,  29  Wis. 
375.  See  also  Cochise  County  v.  Copper  Queen 
Consol.  Min.  Co.,  (Aris.  1903)  7i  Pac-  Rep. 
946. 

Xntnitlonal  Omiasion  of  Certain  Property  justi- 
fies equitable  interference.  Milwaukee  Iron  Co. 
f.  Hubbard,  39  Wis.  51;  Scmple  v.  Langlade 
County,  75  Wis,  354 ;  Green  Bay,  etc..  Cana! 
Co.  V.  Outagamie  County,  76  Wis.  587 ;  Hersey 


V.  Milwaukee  County,  16  Wis.  195,  83  Am.  Dec 
713- 

Federal  Jiuiidietion  under  Fonrteenth  Amend- 
ment. —  See  Louisville  Trust  Co.  v.  Stone,  (C. 
C.  A.)  107  Fed,  Rep,  305  (intentional  under- 
valuation). See  also  the  titles  Civil  Rights, 
vol.  6,  p.  78 ;  Constitutional  Law,  vol.  6.  p. 
970;  and  ti^ra,  this  title,  IV.  2.  Constitutional 
Restrictions. 

8.  PaTmCDt  of  Lawful  Tax  Sequired.  —  Cincin- 
nati Southern  R,  Co.  v.  Guenther,  19  Fed.  Rep. 
395  ;  Chicago  Union  Traction  Co.  v.  State  Board 
of  Equalization,  114  Fed.  Rep.  557;  Yazoo,  etc., 
R.  Co.  V.  Adams,  73  Miss.  648 ;  State  v.  West- 
em  Union  Tel.  Co.,  165  Mo.  502;  Farrington 
V.  New  England  Invest.  Co.,  i  N.  Dak.  103; 
George  v.  Dean,  47  Tex.  73. 

8.  iBjuBtlOB  Anthoriiad  hj  Statute.  —  Yazoo, 
etc.,  R.  Co.  V.  Adams,  73  Miss.  648;  Webb  V. 
Renfrew,  7  Okla.  198;  Bardrick  V.  Dillon,  7 
Okla.  535;  Wallace  v.  BulJen,  6  Okla.  17,  9 
Okla.  I  ;  Miller  v.  Pierce  County,  28  Wash.  110; 
Whatcom  County  t>.  Fairhaven  Land  Co.,  7 
Wash.  loi  ;  Standard  Cattle  Co.  v.  Baird,  8 
Wyo.  146. 

4.  lR«giaaritiea—//Uii<7ff.— Wilson  V.  Weber, 
96  111.  454;  People  V.  Lots  in  Ashley,  123  IH. 
297. 

Indiana.  —  Center,  etc.,  Gravd  Road  Co.  v. 
Black,  32  Ind.  468;  Htinter  Stone  Co.  v.  Wood- 
ard,  153  Ind.  474. 

Iowa.  —  Cedar  Rapids,  etc.,  R.  Co.  v.  Carroll 
County,  41  Iowa  153. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Rilef 
County,  20  Kan.  141 ;  Challiss  v.  Rigg,  49  Kan. 
119;  Kansas  Mut.  L.  Assoc  v.  Hill,  51  Kan. 
644;  Dutton  V.  Citizens*  Nat.  Bank,  53  Kan. 
440;  Htidson  V.  Miller,  10  Kan.  App.  533. 

Nebraska.  —  South  Platte  Land  Co.  v.  CMe, 
II  Neb.  344. 

North  Carolina.  —  Covington  v.  Rocldngham, 
93  N.  Car,  134. 

Oklahoma.  —  Sweet  v.  Boyd,  6  Okla.  699- 

South  Dakota.  —  Avant  v.  Flyiin.  2  S.  Dak. 
153- 

Washington. — Noyea  v.  King  County,  18 
Wash.  417- 

5.  Qtieitioni  of  Talnatton.  —  Republic  L.  Ins. 
Co.  V.  Pollak,  75  IlL  392;  Illinois,  etc.,  B.. 
etc.,  Co.  V.  Stookey,  laa  111.  358;  Pittsburgh, 
etc.,  R.  Co.  V.  Backus,  133  Ind,  633;  Jones  v. 
Rushville  Natural  Gas  Co.,  135  Ind.  595 ;  Royer 
Wheel  Co.  r.  Taylor  County,  104  Ky.  741: 
Covington  v.  Shinkle,  74  S.  W.  Rep.  652,  as 
Ky.  L.  Rq>.  73 ;  McDonald  v.  Escanaba,  63 
Mich.  555;  International,  etc.,  R.  Co.  v.  Smith 
County,  54  Tex.  i  ;  Canfield  v.,Bayfield  County, 
74  Wis.  60;  Hixon  v.  Oneida  County,  83  Wis. 
511. 

Decision  Xade  in  Board's  Sisoretln.  —  Senonr 

z:  Matchett,  140  Ind.  636. 

6.  Oroasly  Exeegsive  Valuation.  —  Danforth  v. 
Livingston,  23  Mont.  558;  Oregon,  etc.,  R,  Co. 
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law  of  the  land.* 

(6)  Mandamus,  —  In  appropriate  cases  the  courts  will  employ  mandamus 
to  compel  the  ofHcers  who  have  charge  of  the  assessment  to  perform  their 
official  duties  in  the  manner  prescribed  by  law.' 

d.  Collateral  Attack.  —  The  officers  whose  duty  it  is  to  fix  the  assess- 
ments, whether  as  original  assessors,  or  as  boards  of  equalization  and  review 
passing  upon  the  work  of  the  assessors,  act  in  a  judicial  or  ^»^752-judicial 
capacity,'  and  their  findings,  when  made  in  good  faith  and  in  the  exercise  of 
an  actUcU  jurisdiction,  are,  like  the  judgments  of  courts,  secure  from  collateral 
attack.^   Findings  which  for  fraud  or  lack  of  jurisdiction  are  void  may  be 


V.  Jackson  County,  38  Oregon  589;  Southern 
Oregon  Co.  v.  Coos  County,  39  Oregon  185, 
folUtwtd  Southern  Oregon  Co.  v.  Scbroeder,  39 
Oregon  607. 

1.  Oron  IneqnalitiM  in  Talaatlon.  —  Cum- 
nings  V.  Merchants'  Nat.  Bank,  loi  U.  S.  153; 
Exchange  Nat.  Bank  v.  Miller,  19  Fed.  Rep. 
372 ;  Linton  v.  Athens,  53  Ga.  588 ;  Wagoner  v. 
Loomis,  37  Ohio  St.  571 ;  Goif  v.  Outagamie 
County,  43  Wis.  55  ;  Semple  v.  Langlade  County, 
75  Wis.  354. 

S.  ¥»Bdt«M.  — •  Hyatt  V.  Allen,  54  CaL  353 ; 
Loewenthal  v.  People,  19a  III  232;  State  v. 
Assessors,  53  La.  Ann.  323 ;  Knight  v.  Thomas, 
93  Me.  494;  People  v.  Wilson,  ng  N,  Y.  515; 
People  V.  Assessors,  44  Barb.  (N,  Y.)  148;  Peo- 
ple V.  Olmsted,  45  Barb.  (N.  Y.)  644.  See 
also  State  Board  of  Equalization  v.  People, 
191  111.  528. 

Jadid»l  Aet  Vot  Compdllsd  by  Maadunos.  — 
Wheeler  v.  Waldo  County,  88  Me.  174* 

S.  AwMimemi  lUdt  ^ndloUlly  —  United 
States.  —  Youngstown  Bridge  Co.  v.  Kentucky, 
etc..  Bridge  Co.,  64  Fed.  Rep.  441  (declaring 
the  law  of  Indiana)  ;  McLeod  v.  Receveur, 
(C.  C.  A.)  71  Fed.  Rep.  455  1  Hagar  v.  Recla- 
mation Dist.  No.  108,  III  U.  S.  701;  Stanley 
V,  Albany  County,  121  U.  S.  535. 

California,  —  People  v.  Goldtree,  44  Cal. 
333;  Oakland  v.  Southern  Pae.  Co.,  131  Cal. 

336. 

Idaho.  —  Orr  v.  State  Board  of  Equaliza- 
tion, 3  Idaho  933. 

Illinois.  —  East  St.  Louis  Connecting  R.  Co. 
V,  People,  iig  III.  182;  St.  Louis  Bridge,  etc., 
R,  Co.  V.  People,  127  111.  627, 

Indiana.  —  Biggs  v.  Lake  County,  7  Ind.  App. 
143.  But  see  Pittsburgh,  etc.,  R.  Co.  f.  Backus, 
133  Ind.  635. 

Kentucky.  —  See  Louisville  Water  Co.,  v. 
dark,  94  Ky.  47. 

Louisiana.  —  Union  Oil  Co.  v.  Campbell,  48 
La.  Aon.  1350. 

Maine.  —  Wheeler  v.  Waldo  County,  88  Me. 
174- 

Michigan.  —  Griswold  V.  Union  School  Dist., 
34  Mich.  363. 

Missouri.  —  State  v,  Dowling,  50  Ho.  134: 
St.  Louis  Mut.  L.  Ins.  Co.  v.  Charles,  47  Mo. 

Nevada.  — StAtt  v.  Central  Pac.  R.  Co.,  31 
Nev.  270- 

-  New  Hampshire.  —  Sanborn  v.  Fellows,  22 
N.  H.  473;  Boody  v.  Watson,  64  N.  H.  163; 
Manchester  v,  Furnald,  71  N.  H.  153. 

New  For*.  — Clark  v.  Norton,  49  N.  Y. 
343;  Bellinger  v.  Gray,  51  N.  Y.  610;  Williams 
V.  Weaver,  75  N.  Y.  30 ;  New  York  v.  Daven- 


port, 93  N.  Y.  604;  People  v.  Hagadorn.  104 
N.  Y.  516;  Van  Deventer  v.  Long  Island  City, 

139  N.  Y.  133;  Vail  tf.  Owen,  19  Barb.  (N. 
Y.)  32;  Brown  v.  Smith,  24  Baib.  (N.  Y.)  419; 
Easton  v.  Calendar,  11  Wend.  (N.  Y.)  90. 

North  Dakota.  —  Farrington  v.  New  England 
Invest.  Co.,  i  N.  Dak.  102;  Sbuttuck  v.  Smith, 
6  N.  Dak.  56. 

Ohio.  —  Hagerty  v.  Huddleston,  60  Ohio  St. 
149 ;  Ohio  Farmers  Ins.  Co.  if.  Hard,  to  Ohio 
Dec.  469.  But  see  Musser  v.  Adair,  55  Ohio 
St.  466.  Compare  Gager  v.  Prout,  48  Ohio  St. 
89. 

Oregon.  —  Oregon  Steam  Nav.  Co.  v.  Wasco 
County,  2  Oregon  206 ;  Oregon,  etc.,  R.  Co.  v. 
Jackson  County,  38  Oregon  589 ;  Southern 
Oregon  Co.  v.  Coos  County,  39  Oregon  185; 
Southern  Oregon  Co.  v.  Schroder,  39  Oregon 
607. 

Pennsylvania.  —  Moore  v.  Taylor,  147  Pa. 
St  481. 

Vermont.  —  Fairbanks  p.  Kittredge,  34  Vt 

9;  Wilson  V.  Marsh,  34  Vt.  352. 

West  F^irgmia.  —  State  v.  South  Penn  Oil 
Co.,  4?  W.  Va.  80. 

4.  Seoority  from  Collateral  Attack —  United 
Slates.  —  Stanley  v,  Albany  County,  rai  U.  S. 
535. 

Illinois.  —  Dunham  v.  Chicago,  55  '11.  357; 
Spencer  v.  People,  68  III.  510;  People  v.  Big 
Muddy  Iron  Co.,  89  IlL  116;  East  St.  Louis 
Connecting  R.  Co.  v.  People,  119  III.  183 :  St. 
Louis  Bridge,  etc.,  R.  Co.  v.  People,  137  111. 
627. 

Indiana.  —  Biggs  v.  Lake  County,  7  Ind.  App. 
142 ;  Stephens  v.  Smith,  30  Ind.  App,  120 ; 
International  Bldg.,  etc.,  Assoc,  v.  Marion 
County,  30  Ind.  App.  12;  Senour  v.  Matchett, 

140  Ind.  636. 
Michigan.  —  Griswold  v.  Union  School  Dist., 

24  Mich.  262;  Stockle  v.  Silsbee,  41  Mich.  615. 

Minnesota.  —  State  v.  Lakeside  Land  Co.,  71 
Minn.  283 ;  State  v.  Hynes,  82  Minn.  34. 

Missouri.  —  State  v.  Hunter,  98  Mo.  386 ; 
State  v.  Vaile,  122  Mo.  33;  State  v.  Western 
Union  Tel.  Co.,  165  Mo.  502. 

A^e&rojiba. Chapel  v.  Franklin  County,  58 
Nd>.  544- 

Nevada.  —  State  v.  Sadler,  21  Nev.  13. 
New  Hampshire.  —  Boody  v.  Watson,  64  N. 
H.  162;  Farmington  v.  Downing.  67  N.  H,  441. 

New  Jersey.  —  Chosen  Freeholders  v.  Vanars- 
dale,  42  N.  J.  L.  536 ;  Fuller  v.  Elizabeth,  42 
N.  J,  L.  427.  See  also  State  v.  Ocean  Tp.,  39 
N.  J.  L.  75- 

New  York.  —  Genesee  Valley  Nat.  Bank  v. 
Livingston   County,   53   Barb.   (N.  Y.)  333; 
Austen  v.  Westchester  Telephone  Co.,  (N.  Y. 
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collaterally  attacked,*  but  an  assessment  will  not  be  rendered  void,  and  thus 
exposed  to  collateral  attack,  by  irregularities  or  errors  honestly  committed 
in  the  exercise  o(  an  official  discretion.' 

e.  ExCLUSiVENESS  OF  STATUTORY  REMEDIES.  —  Errofs  in  assessments, 
which  constitute  irregularities  merely  and  do  not  go  to  the  groundwork  of  the 
tax  and  render  the  assessments  void,  can  be  corrected  only  in  case  the  revenue 
acts  provide  a  remedy  therefor;  and  these  remedies,  when  .provided,  are 
exclusive,  whether  they  are  confined  to  such  inferior  tribunals  as  ministerial 
officers  and  boards  of  equalization  and  review  or  include  an  appeal  to  the 
courts.  Failure  to  invoke  the  statutory  remedy  within  the  time  prescribed 
precludes  relief  by  action  or  suit  or  in  any  other  proceeding.  The  excessive 
valuation  of  property  is  an  irregularity  within  this  rule  where  the  assessing 
officers  had  jurisdiction  and  acted  in  good  faith,  and  the  only  remedy  is  the 
procedure  given  by  statute.*  On  the  other  hand,  where  defects  in  assessments 


Super.  Ct.  G«n.  T.)  8  Misc.  (N.  Y.)  it;  Brook- 
lyn £1.  R.  Co.  v.  Brooklyn,  (Sitpm.  Ct.  Spec 
T.)  16  Misc.  (N.  Y.)  416,  aiRrmed  11  N.  Y. 
App.  Div.  137;  Matter  of  Adler,  76  N.  Y.  App. 
Dly.  571,  iMrmgd  174  N.  Y.  387;  Williatna  v. 
Weaver,  75  N.  Y.  30;  New  York  v.  Davenport, 
92  N.  Y.  604;  People  V.  Kingston,  101  N,  Y. 
83;  McLean  v.  Jephaon,  123  N.  Y.  142;  U.  S. 
Truat  Co.  v.  New  York,  144  N.  Y.  488. 

Ohio.  —  Sherard  v.  Unduy,  7  Ohio  Cir.  Dec. 
345 ;  Lndlow  v.  Lewis,  9  Ohio  Dec.  600. 

Ptnns:iivaikia.  —  Stewart  v.  Maple,  70  Pa.  St 

MI. 

VermomX,  —  Taylor  v.  Moore,  63  VL  60.  See 
alio  Wilson  v.  Marsh,  34  Vt.  35a. 

Wtst  P'tV^mta.  —  State  v.  South  Penn  Oil 
Co.,  A*  W.  Va.  80. 

See  generally  the  title  Jvuidictioh,  vol.  17* 
p.  104a. 

1.  VoU  AaHHBMntt  Collatarally  AttMkad  — 

IlUftois.  —  Clement  v.  People,  177  111.  144, 

Michiim.  •—  Wattles  v,  Lapeer,  40  Mich.  604. 

Missouri.  —  State  v.  Vaile,  122  Mo.  33; 
State  V.  Cunmngbam,  iS3  Mo.  642;  Sute  v. 
Merchants  Bank,  160  Mo.  640. 

New  York.  —  Bow  v.  McNab,  11  N.  Y.  App. 
Div.  386;  Dale  v.  New  York,  71  N.  Y.  App. 
Div.  227 ;  Rochester  v.  BIoss,  77  N.  Y.  App. 
Div.  28,  aMrmed  173  N.  Y.  646;  National  Bank 
V.  Elmira,  S3  N.  Y.  53 ;  U.  S.  Trust  Co.  v.  New 
York,  144  N.  Y.  488. 

Vermont.  —  Henry  v.  Chester,  1 5  Vt.  460. 

Washington.  —  Olympia  Water  Works  V. 
Thurston  County,  14  Waah,  268. 

8.  Irrogolarldet  Not  — United  States. 

—  Youngstown  Bridge  Co.  v.  Kentucky,  etc., 
Bridge  Co.,  64  Fed.  Rep.  441  (declaring  the  law 
of  Indiana)  ;  McLeod  v.  Receveur,  (C.  C.  A.) 
71  Fed.  Rep.  455. 

Illinois.  —  People  v.  Lots  in  Ashley,  122  111. 
297;  Keokuk,  etc.,  Bridge  Co.  v.  People,  145 
111.  596  [foUowed  People  v.  Guthrie,  149  111. 
360] ;  Spring  Valley  Coal  Co.  v.  People,  157 
111.  543. 

Indiana.  —  Senour  v.  Matchett,  140  Ind.  636. 

Missonri.  —  State  f.  Hannibal,  etc.,  R.  Co., 
loi  Mo.  lao. 

New  York.  —  Norris  s*.  Jones,  (Supm.  Ct. 
Spec.  T.)  7  Misc.  (N,  Y.)  198,  aHirmed  81  Hun 
(N.  Y.)  304 ;  Van  Deventer  v.  Long  Island  City, 
139  N.  Y.  133. 

North  £>aAofa.  —  Sbuttudt  v.  Smith,  6  N. 
Dak.  $6. 


Vermont. -^BuUoA  v.  Guilford,  59  Vt.  516. 
Wisconsin.  —  Manh  v.  Richwood,  113  Wis, 
III. 

8.  AmtmoMU  SrroBwmi  but  Hot  TaU  — 

United  States.  —  Stanley  v.  Albany  County,  isi 

U.  S.  S35. 

Arkansas.  —  Randie  v.  WilHaras,  18  Ark.  380. 

California.  —  Henne  v.  Los  Angeles  County, 
129  Cal.  297,  reversing  (Cat.  1899)  59  Pac.  Rep. 
780,  cited  Columbia  Sav,  Bank  v.  Los  Angeles 
County,  137  Cal.  467;  San  Jose  Gas  Co.  v. 
January,  57  Cal.  614;  Central  Pac,  R  Co.  v. 
Board  of  Equalixation,  43  Cal.  36$ ;  Chambers 
V.  Satterlee,  40  Cal.  519;,  People  v.  Arguello, 
37  Cal.  524 ;  Nolan  v.  Reese,  31  Cal.  484;  Emery 
V.  Bradford,  39  Cal,  75 ;  Conttn  v.  Seamen,  as 
Cal.  546. 

Colorado.  —  People  v.  Arapahoe  County,  27 
Colo.  66 ;  Duggan  v.  McCuUough,  37  Colo.  43 ; 
Bamett  V.  Jaynes,  26  Colo.  379;  Price  V. 
Kramer,  4  Colo.  546, 

Connecticut.  —  State  v.  Fyler,  48  Cban.  145 ; 
Monroe  V.  New  Canaan,  43  Coitt.  309;  Windsor 
V.  Field,  I  Conn,  279. 

Florida.  —  Jackson  County  v.  Thornton, 
(Fla.  1902)  33  So.  Rep.  291. 

Georgia.  —  Du  Bignon  v.  Brunswick,  106 
Ga.  317;  Brunswick  v.  Finney,  54  Ga.  317. 

Illinois.  —  Madison  County  v.  Smith,  95  111. 
338 ;  Adsit  v.  Lieb,  76  111.  198 ;  Peoria  v.  Kidder, 
26  111.  351 ;  Morgan  v.  Smitbsoo.  9  IlL  368. 

Indiana.  —  Senour  v.  Matchett,  140  Ind.  636 ; 
Jeffersonville,  etc.,  R.  Co.  v.  McQueen.  49  Isd. 
64. 

Iowa.  —  Collins  v.  Keokuk,  1 18  Iowa  30 ; 
Burlington  Gas  Light  Co.  v.  Burlington,  lOi 
Iowa  458;  Smith  v.  Marshalltown,  86  Iowa  $16; 
Richards  v.  Wapello  County,  48  lows  510; 
MackJot  V.  Davenport,  17  Iowa  379. 

Ketitncky.  —  Mossett  v.  Newport,  etc,  Bridge 
Co.,  106  Ky.  518;  Royer  Wheel  Co.  v.  Taylor 
County,  104  Ky.  741. 

Louisiana.  —  Liquidating  Com'rs  v.  Marrero, 
106  La.  130;  Parker  v.  Strauss,  49  La.  Ann. 
1 1 7.1:  Beban  v.  Assessors,  46  La.  Ann.  870; 
Leeds  v.  Hardy,  43  La.  Ann.  810;  New  Orleans 
V.  Canal,  etc.,  Co.,  32  La.  Ann.  157;  New 
Otieans  Gas  Light  Co.  v.  Assessors,  31  La. 
Ann.  370 ;  New  Orleans  v.  New  Orleans  Canal, 
ftf..  Co.,  29  La.  Ann.  851 ;  Frost  v.  New 
Orleans,  28  La.  Ann.  417;  New  Orleans  v. 
Buckner,  28  La.  Ann.  414;  Geren  v.  Gruber,  36 
La.  Aon.  694;  Sute  v.  Louisiana  Mot  Ins. 
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are  jurisdictional,  rendering  them  void,  the  persons  aggrieved  thereby  are 
entitled  to  invoke  the  ordinary  judici^  remedies  appncable  for  obtaining 
relief  against  the  illegal  acts  of  inferior  tribunals,  and  may  generally  obtain 
relief  in  equity  for  fraud,  accident,  mistake,  or  other  equitable  ground,  irre- 
spective of  whether  they  have  pursued  the  statutory  remedies.  *    AVith  respect 


Co.,  19  La.  Ann.  474;  Setamldt  v.  New  Orleans, 
38  La.  Ana.  409. 

Maine.  —  Auburn  v.  Paul,  84  Me.  212;  Bath 
V.  Whitmore,  79  Me.  183;  Waite  v.  PriacetM, 

66  Me.  235;  GUlpatrick  V.  Saco,  57  Me.  ayy; 
Hemingway  v.  Machias,  33  Me.  445 ;  Stlckiiey 
v.  Bangor,  30  Me.  404;  Holton  v.  Bangor,  >3 
Me.  364. 

Massachusetts. —  Harrington  v.  Gliddcn,  179 
MasB.  486,  94  Am.  St  Rep.  613;  Bates  v. 
Sharon,  175  Maai.  093;  Notcroas  v.  Milford, 
150  Mass.  337 ;  Richardson  v.  Boston,  148  Mass. 
508;  Hicks  V.  Westport,  130  Mass.  480;  Davis 
V.  Macy,  134  Mass.  193 ;  Cbarlestown  v. 
Middlesex  County.  -loi  Mfiss.  87;  Little  v. 
Greenleaf,  7  Mass.  336;  Preston  v.  Boston,  13 
Pick.  (Mass.)  7 ;  Osbom  v.  Danvers,  6  Pick. 
(Mass.)  98;  Salmond  v.  Hanoycr,  13  Allen 
(Mass.)  119;  Uncoln  v.  Worcester,  ft  Cusb. 
(Mass.)  55 ;  Howe  v.  Boston,  7  Cush.  (Mass.) 
373 ;  Bates  v.  Boston,  5  Cu^.  (Msss.)  93 ; 
Bourne  v.  Boston,  3  Gray  (Mass.)  494;  Boston 
Water  Power  Co.  v.  Boston,  9  Met.  (Mass.) 
199. 

MicMgan.  —  Detroit  Citizens'  St.  R.  Co.  v. 
Detroit,  135  Mich.  673.  84  Am.  SL  Rep.  589; 
Detroit  River  Sav.  Bank  v.  Detroit,  114  Mich. 
81 ;  Michigan  Sav.  Bank  v.  Detroit,  107  Mich. 
346;  Caledonia  Tp.  v.  Rose,  94  Mich.  ai6; 
Meade  V.  Haines,  81  Midi.  361 ;  Comstock  v. 
Grand  Rapids,  54  Mich.  641 ;  Williams  v. 
Saginaw,  51  Mich,  iso;  St.  Joseph  First  NaL 
Bank  v.  St.  Jos^h  Tp.,  46  Mich.  530 ;  Atty.- 
Gen.  V,  Sanilac  Coun^,  43  Mich.  73. 

Minnesota.  —  Clarke  V.  Stems  Cotmtjr,  66 
Minn.  304,  47  Minn.  552. 

Mississippi.  ~  Yazoo,  etc,  R.  Co.  ».  Adams, 
77  Miss.  764,  citing  35  Ah.  ahd  Eho^  Ewcyc. 
OP  Law  (ist  ed.)  336;  Yazoo  Delta  InvesL  Co. 
V.  Soddodi,  70  Miss.  416 ;  Forsdick  v.  QaHman 
Comitr,  (Miss.  1899)  35  So.  Rep.  394. 

Missouri.  —  National  Bank  v.  Staats,  iss  Mo. 
S3;  State  v.  Cunmoings,  151  Mo.  49;  State  v. 
Seahom,  139  Mo.  582;  State  v.  Hoyt,  123  Mo. 
348;  State  V.  tieosba  Bank,  120  Mo.  161 ;  Dean* 
V.  Todd,  33  Mo.  90. 

Montana.  —  Missoula  First  Mat.  Bank  v. 
Bailey,  15  Mont.  301 ;  Ward  «.  (aallatfai  County, 
IS  Mont.  33 ;  Nordiem  Pac.  R.  Co.  v.-  Patter- 
son, 10  Mont.  90. 

Nebraska.  —  Chapel  v.  Franklin  County.  jS 
Nd).  544;  Medland  v.  Connell,  57  Neb.  10. 

Nevada.  —  Hardin  v.  Guthrie,  26  Nev.  346 ; 
State  V.  Sadler,  21  Nev.  13;  State  v.  Wright,  4 
Ner.  351. 

New  Hampshire.  —  Farmington  v.  Downing, 

67  N.  H.  441 ;  Aldrich  ff.  (niesUre  R.  Co,  31 
N.  H.  359. 

New  Jersey.  —  State  v.  Danser,  33  N,  J.  L. 

S$3. 

New  Mexico.  —  U.  S.  Trust  Co.  r.  Territory, 
10  N.  Mex.  416. 

New  York.^Veatkt  v.  Adams,  135  N.  Y. 
471 ;  People  v.  Do  Ian,  ia6  N.  Y.  166,  modifying 


en  other  crounds  (Snpm.  Ct  Gen.  T.)  11  M. 
Y.  Snppu  3Si  57  Hun  (N.  Y.)  589;  People  v. 
Tax,  etc,  Com'rs,  99  N.  Y.  354;  Rochest^  v. 
Bloss,  77  N.  Y.  App.  DiT.  28,  aMrm^d  without 
opinion  173  N.  Y.  646;  People  v.  Barker,  75 
Hun  (N.  Y.)  6,  cited  People  f.  Feitner,  (Supm. 
Ct.  Spec  T.)  39  Misc.  (N.  Y.)  467;  People  v. 
Barker,  86  Hun  (K.  Y.)  148,  aMrmed  in  part 
147  H.  Y,  31;  Matter  of  Winegard,  78  Hun 
(N.  Y.)  58;  PeopU  V.  Feitner,  65  N.  Y.  App. 
Dir.  334;  People  v.  Feitner,  (Supm.  Ct  Spec 
T.)  39  Misc.  (N.  Y.)  463;  People  v.  Manhattan 
F.  Ins.  Co.  (Supm.  Ct.  Spec.  T.)  59  N.  Y.  Supp. 
1007;  New  York  v.  Watts,  (Supm.  Ct.  Tr.  T.) 
40  Misc.  (N.  Y,)  595;  Matter  of  McLe^  3 
Silv.  Sup.  (N.  Y.)  314, 

Oklahoma.  —  Carroll  p.  Gerlsch,  tt  Okla. 
151 ;  Wilson  v.  Wiggins,  7  Okla.  517. 

Oregon.  —  West  Pordand  Park  v.  Kelly,  09 
Oregon  413;  Oregon  Steam  Nav.  Co.  v.  Wasco 
County,  3  Oregon  306. 

Pennsylvania.  —  Moore  v.  Taylor,  147  Pa. 
St  481;  Van  Nort's  Appeal,  isi  Pa.  St  118; 
Carlisle  School  Dist  v,  Hephum,  79  Pa.  St 
159;  Hutchinson  d.  Pittsburg,  73  Pa.  St  33b; 
Everitt's  Appeal,  71  Pa.  St  216;  Clinton  School 
Diat's  Appeal,  56  Pa.  St  31$;  Wharton  v, 
Birmingham,  37  Pa.  St.  371 ;  Hu^es  v.  Klin*, 
30  Fa.  St  Rimber  v.  Schuylkill  County, 
ao  Pa.  St  966 ;  Reqwbttea  v.  Deaves,  3  Yeates 
(Pa.)  464. 

Rhode  IsUmd.  —  Tripp  v.  Merchants'  Mut.  F. 
Ins.  Co.,  13  R.  1.  435. 

Tennessee. -^\5n^ti,  etc.  Bank  v.  Memphis, 
107  Tean.  66;  Ward  «.  Alsup,  100  Tenn.  619, 
ciHng  35  Ah.  and  Erq.  Ehcyc.  or  Law  <iat 
ed.)  341-J44,  453  et  seq.;  Grundy  County  v. 
Tennessee  Coal,  etc,  Co.,  94  Tenn.  395. 

TtMte. —  Hoeflinf  v.  San  Antonio,  15  Tex. 
Ctv.  AiH>.  a57. 

r«rMMf.  — Waterman  v.  Davis,  66  Vt  83. 

H'urcmjM.  —  Bntien  v.  Johnson,  76  Wis. 
430 ;  Boorman  v.  Juneau  County,  76  Wis,  55O. 

Statatory  Appeals  and  Gertlorsii.  —  Feiguson 
V.  Board  of  Review,  119  Iowa  338;  Smith  v. 
Jones  County,  30  Iowa  531 ,-  Polk  Conn^  v. 
Des  Moines,  70  Iowa  35 1 ;  State  tr.  State  Board 
of  Assessment,  3  S.  Dak.  338. 

OnMdatlTa  Benadlai.  ~  MaxweU  r.  Peoj^ 
189  HI.  546,  580,  591,  604;  Wilmington  tf. 
Ricaud,  (C.  C.  A.)  90  Fed.  Rep.  314  {construing 
North  Carolina  statutes) ;  Moody  v.  Galveston, 
21  Tex.  Civ.  App.  16. 

Mandanms  te  Oomst  Emm.  —  Failure  to 
pursue  the  statutory  remedy  does  not  preclude 
the  bringing  of  mandamus  against  an  officer  em- 
powered to  correct  derical  or  other  errors  in 
assessments.  Smith  r.  McQuiston,  108  Iowa 
363,  limiting  Polk  County  v.  Sherman,  99  Iowa 
66. 

1.  JartoUottmial  MiNti-BtaitaU*  Belisl— 

Colorado.  —  Pueblo  County  v.  Wilson,  15  Colo. 

90. 

IllinHg.  —  MaxmtXL  v.  People,  189  IH.  S4«} 
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to  relief  on  equitable  grounds  such  as  fraud,  however,  it  has  been  held  that 
the  statutory  remedies  for  the  correction  of  assessments  must  be  pursued,  and 
failure  to  do  so,  unless  excusable,  will  waive  the  right  to  relief  in  the  courts.* 
/.  Presumptions  and  Burden  of  Proof.  —  In  accordance  with  the 
universal  presumption  In  favor  of  the  regularity  and  validity  of  ofBcial  acts, 
tax  assessments  made  in  the  line  of  officii  duty  are  presumably  correct,  and 
the  burden  of  showing  the  contrary  is  upon  the  person  claiming  to  be 
aggrieved.*   Accordingly,  it  will  be  presumed  that  the  required  notice  of  the 


St.  Loaii  Bridge,  etc.,  R.  Co.  v.  People,  xa? 
III.  637;  Buttenuth  v.  St.  Louis  Bridge  Co.,  133 
111.  535,  5  Am.  St.  Rep.  545;  English  v.  People, 

96  1)1.  566- 

Iowa.  —  Dickey  v.  Polk  County,  58  Iowa  387 ; 
Barber  v.  Farr,  54  Iowa  S7- 

Louisiana.  —  Taylor  Bros.  Iron  Works  Co.  v. 
New  Orleans,  44  La.  Ann.  554;  New  Orleans 
ff.  McArtfaur,  13  La.  Ann.  47. 

Maine. — Judldna  v.  Real,  48  Me^  386. 

Mastaehmetts.  —  Charlestown  v.  Middlesex 
County,  tog  Mass.  370;  Bemis  v.  Board  of 
Aldermen,  14  Allen  (Mass.)  366. 

Michigan.  —  Detroit  v.  Wayne  Circuit  Judge, 
127  Mich.  604;  WiUtanu  v.  Saginaw,  51  Mich. 
130 ;  McCoy  v.  Anderson,  47  Mich.  502;  Nester 
V.  Baraga  Tp.  {Mich.  1903)  95  N-  W.  Rep.  72a ; 
Woodmere  Cemetery  Assoc.  v.  Springwells  Tp., 
130  Mich.  466. 

MiiuuMota.  —  St.  Paul  v.  Herritt,  7  Minn. 
358. 

ATfvarfa.  —  Stete  v.  Central  Pae.  R.  Co.,  7 

Nev.  99. 

New  Hampshirt.  —  Walker  u.  Codiran,  8  N. 

H.  166. 

New  York.  —  McLean  v.  Jephson,  133  N.  Y. 
143,  reversing  41  Hun  (N,  Y.)  479;  People  v. 
Lewis,  55  Hun  (N.  Y.)  5^1 ;  Matter  of  Ulster 
County  Sav.  Bank,  30  Hun  (N.  Y.)  481 ;  Dale 

V.  New  York,  71  N.  Y.  App.  Div.  22?;  People 
V.  Feitner,  (Supra.  Ct.  Spec.  T.)  30  Misc.  (N. 
Y.)  641.  30  Civ,  Pro.  (N.  Y.)  398;  People  v. 
Feitner,  (Supm.  Ct.  Spec.  T.)  39  Misc.  (N.  Y.) 
474;  Metcalf  V.  Messenger,  46  Barb.  (N.  Y.) 
335. 

Oregon.  — West  Portland  Park  v.  Kelly,  39 
Oregon  413. 

Pennsylvania.  —  Com.  v.  Delaware  Div,  Canal 
Co.,  133  Pa.  St.  594;  Silver  v.  Schuylkill,  33 
Pa.  St.  3S6. 

Rhode  Island.  —  Mechanics'  Sav.  Bank  v. 
Granger,  17  R.  I.  77. 

Tennessee.  —  Ward  v.  Alsup,  100  Tenn.  619, 
citing  25  Ah.  and  Eng.  Encyc.  of  Law  (ist 
ed.)  244,  note  i ;  Union,  etc.,  Bank  v.  Memphis, 
107  Tens.  66;  Grundy  County  v.  Tennessee 
Coal,  etc.,  Co.,  94  Tenn.  395. 

Texas.  —  Davis  v.  Burnett,  77  Tex.  3. 

Vermont.  —  Babcock  v.  Granville,  44  Vt.  335 ; 
Fairbanks  v.  Kittredge,  24  Vt.  9. 

Washington.  —  Lewiston  Water,  etc.,  Co.  v. 
Asotin  County,  24  Wash.  371. 

Wisconsin.  —  Crane  v.  Janesville,  20  Wis. 
305;  State  V.  Williston,  20  Wis.  328, 

CdtMiia.  — Nickle  v.  Douglas.  37  U.  C.  Q.  B. 
51,  aMrming  35  U.  C.  Q.  B.  136;  O'Brien  v. 
Cogswell,  17  Can.  Sup.  Ct.  420,  dismissing 
appeal  from  sub  nom.  Cogswell  v.  Holland,  at 
Nova  Scotia,  155,  279. 

Ezoosing  Failare  to  Pursue  Statatory  Bsmedy. 
—  Du  Bignon  v.  Brunswick,  106  Ga.  317;  Peo- 


ple V.  totM  in  Ashley,  taa  IIL  397;  Felsenthal 
V.  Johnson,  104  111.  31 ;  Trust,  etc,  Co.  v.  Ports- 
mouth, 59  N.  H.  33 ;  People  v.  Dugutd,  68 
Hun  (N.  Y.)  243 ;  People  v.  Feitner,  35  N.  Y. 
App.  Div.  490;  Clawson  Lumber  Co.,  v.  Jones, 
20  Tex.  Civ.  App.  208. 

1.  Belief  OB  Sqniteble  Omnndi  in  Statatory 
Tribunals,  —  Burton  Stock  Car  Co.  v.  Traeger, 
187  111.  9,  followed  Burton  Stock  Car  Co.  v. 
Bamett.  187  111.  539:  Spring  Valley  Coal  Co. 
V.  People,  157  111.  543;  Crawford  v.  PoQc 
Cotwty,  112  Iowa  118;  Ferguson  v.  Board  of 
Review,  119  Iowa  338;  Moody  v.  Galveaton,  ai 
Tex.  Civ.  App.  t6;  Clawson  Lumber  Co.  v, 
Jones,  30  Tex.  Civ.  App.  208.  See  also  State 
V.  West  Dnluth  Land  Co.,  75  Minn.  456 ;  State 
v.  lakeside  Land  Co.,  71  Minn.  283. 

A  COism  «l  Frud  Knat  InvolTa  the  Botid  of 
XquUnUn  as  well  as  the  assewors,  since  an 
aii>itrary  and  illegal  instrument  as  nuule  by  the 
tBsessors  does  not  necessarily  vitiate  the  assess- 
ment as  established  upon  review  by  the  board 
of  equalization.  Southern  Or^n  Co.  v.  Coos 
County,  39  Oregon  185,  citing  State  v.  Central 
Pac.  R.  Co.,  21  Nev.  172. 

8.  Fmnuq^euud  Burden  of  Proof— <4te&ama.r 
—  Perry  C^ninty  v.  Selma,  etc,  R.  Co,,  65  Ala. 
391 ;  State  Auditor  v,  Jackson  County,  65  Ala. 
143;  State  V.  Kidd,  125  Ala.  413;  Walling  v. 
Morgan  County,  126  Ala.  326.  But  see  Sulli- 
van V.  State,  110  Ala.  95. 

California,  —  Palmer  v.  Boling,  8  Cal.  384; 
Oakland  v.  Southern  Pac.  Co.,  131  Cal.  226. 

Colorado.  —  People  v.  Arapahoe  County,  27 
Colo.  86. 

Illinois.  —  Buck  p.  People,  78  III.  560 ;  Beers 
V.  People,  83  111.- 488;  Consolidated  Coal  Co.  v. 
Baker,  135  111.  545;  W^ash  R.  Co.  v.  People, 
138  III.  307. 

Indiana,  —  Adams  v.  Davis,  109  Ind,  10 ; 
Buck  V.  Miller,  147  Ind.  586,  62  Am.  St.  Rep. 
436;  Midland  R.  Co.  v.  State,  11  Ind.  App. 
433- 

lowa.  —  Jones  v.  Tiffin,  24  Iowa  190;  Bee- 
son  V.  Johns,  59  Iowa  166;  Silcott  v,  McCarty. 
68  Iowa  161;  King  v.  Parker,  73  Iowa  757; 
Matter  of  Kauffman,  to4  Iowa  639;  Frost  v. 
Board  of  Review,  114  Iowa  103. 

Kentucky.  —  Marion  County  v.  Wilson,  105 
Ky.  302;  Woolley  v.  Louisville,  71  S.  W.  Rep. 
893.  34  Ky.  L.  Rep.  1357. 

Louisiana.  —  New  Orleans  v.  New  Orleans 
Canal,  etc.,  Co.,  29  La.  Ann.  851 ;  New  Orleans 
V.  I^isiana  Sav,  Bank,  etc.,  Co.,  31  La.  Ami. 
836 ;  State  v.  Louisiana  Sav.  Bank,  etc,  Co.,  3s 
La.  Ann.  1136;  New  Orleans  Cotton  Exch.  v. 
Assessors,  37  La.  Ann.  433;  Merchants*  Mut 
Ins.  Co.  V.  Assessors,  40  La.  Ann.  371 ;  Oteri  v. 
Parker,  42  La.  Ann.  374. 

Massachusetts.  —  Blostom  v.  Cannon,  14 
Mass.  177. 
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assessment  was  given,*  that  the  board  held  its  session  as  prescribed  by  law;* 
that  a  correct  method  of  valuation  was  used,'  and  that  a  fair  valuation  was 
placed  upon  the  property ;  *  that  the  assessment  was  made  in  good  faith  "  and 
by  the  proper  officer,*  and  was  completed  within  the  time  required.* 

X.  Lett  —  1.  In  0«neral  —  Meaning  <tf  Term.  —  The  word  "levy"  as 
applied  to  taxes  has  various  meanings.  It  is  used  indiscriminately  to  denote 
the  legislative  function  of  chaining  the  collective  body  of  taxpayers  with  the 
sums  to  be  raised,  and  the  ministerial  function  of  extending  the  taxes  against 
the  individual  taxpayers.  The  latter  involves  the  ascertainment  of  the  amount 
due  from  each  taxpayer,  and  is  complemental  of  the  work  of  the  assessors.** 
The  word  also  means  the  raising  or  collection  of  the  tax,*  and  is  sometimes 
used  as  the  equivalent  of  the  word  "  assess."  ** 


equivalent 

Michigan.  —  Yelverton  v.  Steele,  36  Mich.  62 ; 
Stockle  V.  Silsbee,  41  Mich.  615;  Hunt  v. 
Cbmpin,'4a  Mich.  45;  Perkins  v.  Nugent,  45 
Mich.  157;  Cuming  v.  Grand  Rapids,  46  Mich. 
150;  Detroit  Citizens'  St.  R.  Co.  v.  Detroit, 
135  Mich.  673,  84  Am.  St.  Rep.  589. 

Minnesota.  —  St.  Peter's  Church  v.  Scott 
County,  12  Minn.  395;  Thompson  v.  Tiakcom, 
15  Minn,  297 ;  Redwood  Coun^  v.  Winona,  etc.. 
Land  Co.,  40  Minn.  512,  aMrmed  Winona,  etc. 
Land  Co.  v.  Minnesota,  159  U.  S.  527;  State 
V.  Weyerhaufer,  68  Minn.  353,  aSirmed  176  U. 
S.  550- 

Mississippi.  —  Brigins  v.  Chandler,  60  Miss. 
Sfia. 

Nebraska.  —  Miller  v.  Hurford,  13  Nd>.  13. 
New  Hampshire.  —  Dewey  v.  Stratford,  43 

N.  H.  282. 

New  Jersey.  —  State  v.  McClurg,  27  N.  J.  L. 
253;  Newark  v.  State,  32  N.  J.  L.  453;  State 
V.  Manning,  41  N.  J.  L.  275;  Sute  v.  Abbott, 
43  N.  J.  L.  109;  State  v.  Hudsoo  County,  46  N. 
J.  L.  93 ;  State  v.  Pierson,  47  N.  J.  L.  247 ; 
State  V.  Hawkens,  50  N.  J.  L.  122. 

New  York.  —  People  v.  Campbell,  70  Hun 
(N.  Y.)  599.  24  N.  Y.  Supp,  212;  People  v. 
Jackson,  18  N.  Y.  App.  Div.  627;  People  v. 
Kalbileisch,  25  N.  Y.  App.  Div.  432 ;  People  v. 
O'Rourke,  31  N.  Y.  App.  Div.  583;  Matter  of 
Adier,  76  N.  Y.  App.  Div.  571,  aSirmed  174  N. 
Y.  387;  Matter  of  Voorhis,  90  N.  V.  668;  Peo- 
ple V.  Davenport,  91  N.  Y.  574;  People  v. 
Collision,  (Supm.  Cl.  Spec  T.)  Abb.  N.  Cas. 
(N.  Y.)  53;  Osw^o  County  v.  Betts,  (Supm. 
Ct  Gen.  T.)  6  N.  Y.  Supp.  934;  People  v. 
Davenport,  91  N.  Y.  574;  People  v.  Adams, 
(Supm.  Ct.  Gen.  T.)  10  N.  Y.  Supp.  395- 

Nortk  Dakota.  —  Farrington  v.  New  England 
Invest.  Co.,  1  N.  Dak  102. 

Oregon.  —  Oregon  Coal,  etc,  Co.  v.  Coos 
County,  30  Oregon  308. 

Tennessee.  —  Louisville,  etc,  R.  Co.  v.  State, 
8  Heisk.  (Tenn.)  663. 

Vermonl.  —  Macomber  ».  Center,  44  Vt.  235. 

Wisconsin.  —  Tainter  v.  Lucas,  29  Wis.  375 ; 
State  V.  Manitowoc  County,  59  Wis.  15 ;  Canfield 
V.  Bayfield  County,  74  Wis.  60. 

1.  KoUee  of  Aiienmant.  —  Maish  v.  Arizona, 
164  U.  S.  599;  Taft  V.  Ballou,  23  R.  I.  313. 

BMltals  in  Oartiftoat*  tit  EiosUntlOB  Vot  Cn- 
Omin  u  to  VotlM.  — State  v.  Warford,  33  N. 
J.  L.  307. 

S-  Xeqvlnd  SHitoni  KeUL — Adams  v.  Osgood, 
60  ifA.  779. 
$,  Oocnot  Method  of  Taloatlon.  —  GaUnp  v. 


Schmidt,  154  Ind.  196;  People  v.  Feitner,  58 
N.  Y.  App.  Div.  555;  People  v.  Davenport,  91 
N.  Y.  574. 

4,  Fair  TaluUoiL  —  Chicago  Union  Traction 
Co.  V.  State  Board  of  Equalization,  112  Fed. 
Rep.  607 ;  State  w.  Western  Union  Tel.  Co., 
165  Mo.  503;  Williams  v.  Bettle,  50  N.  J.  L. 
13a. 

0.  Good  Faith  Pnaomad. —  People  v.  Barker, 
(Supm.  Ct.  Spec  T.)  16  Misc.  (N.  Y.)  258. 

6.  Pnpar  OSear.  —  Pentecost  v.  Stiles,  5 
Okla.  SOI. 

7.  Commotion  la  Soqnlrel  Ttmo.  —  State  r. 

Meyers,  23  Nev,  374. 

8.  Tariooi  Kaanlngi  <rf  Word  "Levy."  —  Perry 
County  V.  Selma,  etc.,  R.  Co.,  58  Ala.  546; 
Magutre  v.  Board  of  Revenue,  71  Ala.  401  ; 
Allen  V.  McKay,  i3o  Cal.  332;  State  v.  Ma- 
ginnis,  36  La.  Ann.  558;  State  v.  Lakeside 
Land  Co.,  71  Minn.  383;  Moore  v.  Foote,  3a 
Mtos.  469;  Hohenstatt  v.  Bridgeton,  63  N.  J. 
L.  169;  Morton  v.  Comptroller  Gen.,  4  S.  Car. 
430 ;  CI<«g  V.  State,  42  Tex.  605 ;  Bradley  v. 
Lincoln  County,  60  Wis.  71 ;  Winnip^  p. 
Canadian  Pac.  R.  Co.,  12  Manitoba  581  [re- 
verted on  other  grounds  30  Can.  Sup.  Ct.  558], 
citing  25  Am.  and  Encyc.  op  Law  (ist  ed.)  181. 
See  also  State  v.  Camp  Sing,  18  Mont.  128,  56 
Am.  St.  r.ep.  SSI,  and  Levy,  voL  16,  p.  838. 

The  Wnd  "  levy "  as  applied  to  taxes  some- 
times means  to  raise,  to  exact  by  authority  of 
government,  or  to  determine  by  vote  the  amount 
of  taxes  to  be  raised.  It  is  in  this  sense  that 
towns,  cities,  and  school  districts  levy  taxes. 
In  other  cases  it  is  used  with  reference  to  the 
mere  ministerial  or  executive  acts  of  extend- 
ing them  on  the  tax  books,  and  collecting  ^em. 
State  V.  Lakeside  Land  Co.,  71  Minn.  283. 

Anewmwit  aad  Levy  Is  Tax  Firoooitin,  —  To 
assess  a  tax  is  to  adjudge  and  determine  what 
portion  of  bis  property  the  taxpayer  shall  con- 
tribute to  the  public.  To  levy  a  tax  is  to  make 
a  record  of  this  determination  and  to  extend 
the  assessment  against  the  taxpayer's  property. 
Chicago,  etc.,  R.  Co,  v.  Klein,  52  Neb.  258. 
See  also  Moore  f.  Foote,  32  Miss.  469, 

9.  "Levy"  as  Meaning  Cellsction  of  Tax.— 
Rhoads  v.  Given,  5  Houst.  (DeL)  183;  Valle 
p.  Faigo,  I  Mo.  App.  344:  Waterman  v.  Hark- 
neas,  2  Mo.  App.  494 ;  Elliot  v.  Gantt,  64  Mo. 
App.  348 ;  Chicago,  etc,  R.  Co.  v.  Forest  County, 
95  Wis.  80. 

10.  See  supra,  this  title.  Assessment  —  Defini- 
tions; and  see  San  Luis  Obispo  v.  Pettit,  87 
Cal.  499;  Scudder  v.  State,  33  N.  J.  L.  434; 
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3.  legidative  Levy  ^  a.  Necessity  of.  —  The  first  step  in  taxation, 
whether  by  the  state  or  inferior  political  subdivisions  of  the  state,  is  the  levy 
by  the  proper  I^slative  body.    Until  this  is  done  there  can  be  no  assessment 

or  collection.* 

b.  Property  Not  Taxable  in  Absence  of  Levy. —  It  is  elementary 
that  property,  however  taxable,  that  is,  however  liable  to  taxation,  cannot  be 
assessed  and  subjected  to  consequent  taxes  unless  the  authority  which  had 
the  right  to  speak  has  been  heard  thus  to  command.  In  other  words,  pn^ 
erty  in  itself  taxable  cannot  be  assessed  and  be  made  to  contribute,  by  tax- 
ation, to  government  expenses,  where  the  proper  authority  has  not  directed 
its  assessment.' 

c.  Legislative  Intent  to  Impose  Tax  Must  Be  Apparent.  —  Since 
it  is  a  settled  principle  that,  however  clear  the  powei  may  be,  or  even  the 
duty,  of  the  legislative  body  to  levy  a  tax  on  any  particular  species  of  prop- 
erty, until  that  power  has  been  exerted  the  burden  cannot  be  imposed  and 
the  legislative  intent  to  impose  a  tax  must  be  explicitly  and  distinctly  shown. 
It  cannot  be  extended  by  implication  beyond  the  clear  import  of  the  language 
used.  Hence,  where  there  was  no  legislative  enactment  directing  the  assess- 
ment oil  a  man's  income,  such  income  could  not  be  assessed  and  payment  of 
the  tax  enforced.* 

d.  Levy,  How  Made.  —  The  levy,  that  is,  the  governmental  act  which 
determines  that  a  tax  shall  be  laid,  as  distii^ished  from  the  levy  on  property, 
incident  to  the  enforcement  of  the  collection  of  the  tax,  has  been  embodied 
in  constitutional  provisions  in  some  of  the  states  without  the  assistance  of  the 
legislature;*  but,  as  a  general  rule,  a  levy  can  be  made  only  by  legislative 
enactment  or  authority.*  within  the  limits  and  in  the  form  prescribed  by  the 

Evaofl  V.  Stnadefs,  3  Lea  (Tenn.)  734 ;  Homci 
f.  Henrietta,  (Tex.  CIt.  Aro.  1897)  4i  S.  W. 
Sep.  738,  Hunter,  J.,  dissenting. 

1.  Imrj  Tint  Step  In  TaxatlaB.  —  State  *v. 
Board  of  Revenue,  73  Ala.  65.  See  Ok^  v. 
State,  4^  Tex.  605.  See  also  Morton  v.  Comp- 
troller Gen.,  4  S.  Car.  430,  wheretn  the  conrt 
enumerates  the  various  steps  to  be  taken  in 
imposing  a  taic  under  the  constitution  and  laws 
of  South  CaroKna, 

A  TUlurt  to  Lny  a  Tax  under  a  statdte  re- 
quiring a  levy  is  a  fraudulent  defect  in  tax 
proceedings  which  destroys  the  groundwork  of 
the  tax.    Dever  v.  Comwelt,  10  N.  Dak.  133. 

In  MlMOnrl,  by  statute,  express  power  is 
given  to  the  County  Court  to  levy  certain  taxes 
on  railroad  property,  both  local  and  distribut- 
able, and  the  manner  is  prescribed  la  wbicb 
that  power  shall  be  exercised.  Until  the  Coob^ 
Court  has  made  sach  levy,  the  ckrk  has  no 
power  to  extend  aucfa  taxes  upon  the  tax  books 
against  the  property  of  the  railroad  company. 
Sute  V.  Hannibal,  etc,  R.  Co.,  13s  Mo.  tii8. 

S.  Propsrty  Not  Taxable  la  Abamat  of  Jmj.  — 
Smithbeig  v.  Archer,  108  Iowa  ais;  New 
Orleans  Cotton  Exdi.  V.  Asaeaaota,  35  Liu  Ana. 
1154. 

Ai  tho  Tular  Povor  b  Tortaft  fai  tk*  UgU^ 
tax*,  and  as  it  is  die  exdnsfre  province  of 
the  legislature  to  apportion  and  direct  the  as- 
aessment  of  taxes,  no  property  can  be  lawfully 
taxed  without  legislative  authoritf.  Wheelo* 
V.  Plattsmouth,  7  Neb.  370,  And  see  Mfira, 
this  title.  Power  of  Taxation. 

8.  La^slattre  Intent  to  Ltvr  Tax  Hiwt  Be 
Aowa. —  Forman  v.  Assessors,  35  La.  Ann. 
Sas;  New  Orleans  Cotton  Saa^  v.  AMcaiors, 
35  La,  Ann.  iisf. 


4.  Uff  of  Tow  BaAoAM  ta  CoMtitatlMa 
fmliloBi.  —  San  Fnndaeo,  ete.,  R.  Co.  v. 
State  Board  of  Eqnaliacticm,  60  CaL  la ;  Davis 
V.  Green,  40  La.  Ann.  x8i ;  Waloott  v.  FeofAe, 
17  Mich.  68. 

A  Conitltattoaal  Pravlaton  of  WlMsari  was  hdd 
not  to  confer  power  on  eitiea  and  towns  to  levy 
ttxes,  in  State  v.  Van  Every,  75  Mo.  530.  The 
court  said :  "  Such  powers  they  derive  fraa 
acta  of  the  -general  aaaemUy  and  not  directly 
fro-i  the  oottstittttional  provision." 

0.  Uwf  Cob  ObIt  Bo  Ha«a  ky  lafbbtfvo  A>- 
UgAt^—UMiltd  ffolTA  — Meriwether  v.  Gar- 
rett, loa  U.  S.  47a. 

Alabama. — Sute  9.  Board  of  Rerenae,  73 
Ala.  65. 

CoM/mtto.— Houghton  v.  Austin,  47  CaL 
646. 

Gforgio.— Vaaovcr  *.  Davis,  ay  Ga.  JS4> 
/Ninou.  —  AUen  v.  Peoria,  etc,  R.  Ca,  44 
lU.  85. 

/MftoM — Bri^t  V.  BlcCoUoni^,  a/  Ind. 
aa3. 

LowinoMO.  —  Forman  v.  Assessors,  3$  La. 
Ann.  835  ;  New  Orleans  Cotton  Exch.  v.  Assess- 
ors, 35  La.  Attn.  1154. 

Michigan.  —  Ftdkerta  *.  Power,  4a  Mich. 
aSj. 

Miswuri.  —  Slate  «.  St  Lenis,  etc.,  R.  Co, 
74  Mo.  163. 

^orfk  Carolina. — Simmons  v.  Wilson,  66  N. 
Car.  336. 

Okto.— ZaaesrHle  v.  Ridards,  5  OUo  Sk 

590. 

Oklahoma.  —  Atdiiaod,  etc;,  R.  Go.  v. 
Wiggins,  5  Okla.  477. 

South    CaroUna. — Mortoa   m,  Cma0ttditr 
Gen.,  4  S.  Car.  430. 
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organic  law,^  and  by  a  duly  authorized  and  properly  constituted  body.' 
Thus,  where  a  law  required  a  county  levy  to  be  laid  by  a  majority  at  least  of 
the  justices  of  the  county,  it  was  held  that  any  less  number,  although  they 
might  constitute  a  court  for  a  different  purpose,  had  no  jurisdiction  in  the 
case  of  a  levy.* 

DMlfwUng  PnrpoM  (tf  Tu.  —  In  many  of  the  states  it  is  required  that  the 
enactment  levying  a  tax  shall  designate  or  specify  the  purpose  for  which 
the  tax  is  levied.'* 

e.  Conclusiveness  and  Effect  of  Levy.  —  The  determination  of  the 
legislative  body  in  levying  a  tax  is,  within  constitutional  restrictions, 
generally  conclusive  and  not  subject  to  judicial  review.^  The  legislature  may 
repeal  a  statute  under  which  taxes  have  been  imposed,  or  prohibit  the  collec- 
tion of  taxes  after  they  have  been  duly  levied  and  assessed.*  But  the  repeal 
of  a  taxing  statute  does  not  in  every  case  necessarily  abrogate  proceedings 
already  commenced  under  the  former  statute,  so  as  to  relieve  a  taxpayer  from 


Virginia.  —  Virgini*,  etc.,  R.  Co.  v.  Washing- 
ton County,  30  Gratt.  (Va.)- 471. 

And  ue  svpra,  this  title,  Powme  of  Taxation. 

1,  LuflaUtlTt  XBaetamt  Xut  Com^  vith 
Oqwaio  Law. —  People  v.  Kings  County,  5a  N, 
Y.  556;  Sweigle  v.  Gates.  9  N.  Dak.  538;  Mor- 
ton  V.  Comptroller  G«n.,  4  5.  Car.  430 ;  State  v. 
Hagood,  13  S.  Car.  46;  Clcgg  v.  State,  4a 
Tex.  605 ;  Dean  v.  Lufkin,  54  Tex.  265.  See 
t*pra,  this  title.  Power  of  Taxaiion  — 
CoHslittttional  Restrictions.  Sec  alio  the  title 
Statutes,  vol.  26,  p.  $36, 

Powar  of  Kuieipal  CorpwmttoM  ta  Iwjr  Tana. 

—  See  infra,  this  title,  Uunicipal  TaxaiioH. 
TaUdit7  of  L«T7  by  FerontaffM  la  Vorth  Dakota. 

—  Fiaher  v.  Betti.  (N.  Dak.  1903)  96  N.  W. 
Rep.  132.  See  also  Sykes  v.  Beck,  (N.  Dak. 
1903)  9€  N.  W.  Rep.  844. 

AQtbfflty  of  Ooia^  to  Lary  Tazaa  in  Ooorgla. 

—  Habersham  County  v.  Porter  Mfg.  Co.,  103 
Ga.  613;  Atlanta  Nat  Bldg.,  etc.,  Assoc.  v. 
Stewart,  109  Ga.  80. 

WlMn  a  Jhj  U  Appoiatod  by  Law  Whan  a 
Lnylw  Omit  Shall  JCaat  and  levy  taxes,  if  the 
court  ooea  not  meet  upon  that  day  s  levy  made 
by  them  at  a  subsequent  time  is  invalid.  Ber- 
ger  V.  Lntterloh,  69  Ark.  576. 

Tima  of  XaUny  Lary  by  County  Coaial«ionfln 
fal  Oklahoma.  —  Sharpe  v.  Engle,  a  Okla.  624, 
folUtwed  Sharpe  o.  Maney,  3  Okla.  105. 

StatntoryPnrlaton  Oonoindng  Timt  Mnkfav 
U*T  KaU  IMraolory.  —  Wingate  v.  Ketner,  8 
Wash.  94. 

t.  Body  Imposing  Tax  Unit  Possess  Authority 
•ai  Ba  Propirly  Constltatad.  —  Gilbert  v.  Hous- 
ton, Lttt.  Sel.  Cas.  (Ky.)  333.  See  also  gen- 
erally the  title  Statutes,  vol.  26,  p.  534. 

Tito  Provlaion  in  tha  Tennsiaee  Code  requiring 
a  specified  number  or  portion  of  the  justices 
eomptMing  ^  court  to  b>e  present  for  any  given 
purpose  haa  been  uniformly  eonstraed  by  the 
Supreme  Court  of  the  state  as  rendering  void 
■a  action  of  the  court  which  did  not  on  the 
record  appear  to  have  been  trsnsacted  or  ordered 
by  a  court  composed  of  the  requisite  number. 
Central  Trust  Co.  v.  Ashville  Land  Co.,  <C.  C. 
A.)  72  Fed,  Rep.  361,  citing  Coleman  v.  Smith, 
Msrt.  ft  Y.  (Tenn.)  36;  Mankin  v.  State,  a 
Swsn  (Tenn.)  206.  and  MeCullough  v.  Uoore, 
9  Yerg.  (Tenn.)  305- 

I.  OsMomnas  of  Malority.  —  Gilbert  «.  Hna- 
Im,  Utt.  Sel.  Cas.  (Ky.)  a«3.    See  Slate  v. 


Woodside,  8  Ired.  L.  (30  N.  Car.)  104;  Steele 
p.  Blanton,  i  Lea  (Tenn.)  514. 

A  Tata  of  Village  Tnutets  Was  Held  to  Consti- 
tata  a  BsCdsbI  to  Iisry  a  Tax  where  the  board  of 
truateea  consisted  of  six  members,  and  three  of 
them  voted  to  raise  the  required  aum  and  three 
voted  against  it.  Such  act  of  the  board  was  in 
legal  effect  a  refusal,  because  a  majority  did 
not  vote  in  favor  of  the  requisition.  People  V. 
Bennett,  54  Barb.  (N.  Y.)  480. 

4.  l^sstMng  Purpose  of  Levy.  —  Somerset  v. 
Somerset  Banking  Co..  109  Ky.  $49;  Cahill  v. 
Parrine,  105  Ky.  531. 

A  levy  of  a  tax  by  the  commissioners'  court 
"  for  court-house  and  jail "  is  not  void  for 
uncertainty,  the  purpose  being  sufficiently  indi- 
cated in  the  order.  Creswell  Ranch,  etc.,  Co. 
v.  Roberts  County,  (Tex.  Civ.  App,  1894)  37  5. 
W.  Rep.  737. 

9.  Drtsrmlaatlon  of  Legislative  Body  Connlasiva 
—  Unittd  Stafs.  —  Chicago,  etc.  R.  Co.  v.  Otoe 
County,  16  Wall.  <U.  S.)  667. 

California.  —  People  v.  Burr,  13  Cal.  343; 
Beats  V.  Amador  County,  35  Cal.  fiJ4. 

Iowa.  —  Stewart  v.  Polk  County.  30  Iowa  9,  I 
Am.  Rep.  338. 

Louisiana,  —  Sute  c  Maglnnis,  a6  La.  Ann. 
558. 

Michigan.  —  Woodbridge  v.  Detroit,  8  Mich. 
374. 

Mitsoun.  —  Glasgow  v.  Rowae,  43  Mo.  479. 

New  For*.  —  People  v.  Brooklyn,  4  N.  Y. 
4>9>  55  Am.  Dee.  3(6 ;  Brewater  v.  Syracuse,  19 
N.  Y.  116;  Gordon  v.  Comes,  47  N.  Y.  608; 
People  V.  Home  Ins.  Co.,  92  N.  Y.  338. 

Ohio.  —  Scovill  V.  Qeveland,  1  Ohio  SL  126. 

See  also  supra,  this  title,  Power  of  Taxation. 

Sstermlnatlon  of  Loeal  Bodita  Gonolnaive.  — 
Caae  V.  Dean,  16  Mich.  la;  Water  Com'rs  v. 
East  Saginaw,  33  Mich.  164;  Matter  of  Pow- 
era,  53  Mo.  ai8 ;  Wharton  v.  School  Directors, 
4a  Pa.  St.  358 ;  Obion  County  v.  Marr,  8  Hum|^ 
(Tenn.)  634:  Creswell  Ranch,  etc.,  Co.  v.  Rob- 
erts County,  (Tex.  Civ.  App.  1894)  27  S.  W. 
Rep.  737;  Eddy  v.  Wilson,  43  Vt.  363;  Tee- 
garden  V.  Racine.  56  Wis.  545. 

6.  Bapsal  of  Statnte  lapodag  Tana. —  Au- 
gusta V.  North,  57  Me.  393.  And  see  the  title 
Statutes,  voL  26,  pp.  733,  753. 

Authority  of  tatnUn  Bodiaa  to  Bavana  Ofldal 
AoUan  Botatlag  to  Tantlsn.  —  People  v.  Sche- 
nectady County.  35  Baib.  (N.  Y.)  408. 
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payment  of  an  assessment,  unless  such  an  intent  is  clearly  expressed.'  A 
defective  levy  may  be  cured  by  the  legislature  where  the  levy  sought  to  be 
invalidated  was  one  that  the  legislature  might  originally  have  made  or 
authorized  a  board  to  make.* 

/.  Exhaustion  of  Power.  —  In  general,  the  power  to  tax  is  permanent 
and  continuing,  to  be  exercised  whenever  the  public  good  may  require  it;* 
though  a  single  levy  is  sometimes  deemed  to  exhaust  the  power  for  the  time 
being,  as  where  the  body  levying  the  tax  has  authority  to  make  a  levy  but 
once  within  a  certain  period  of  time.*  A  levy  of  the  full  amount  limited  by 
law  may  preclude  an  additional  tax»^  but  it  has  been  held  that  an  unsuccess- 
ful attempt  to  lay  a  tax  does  not  exhaust  the  power,  and  a  new  and  valid 
levy  may  be  made  afterwards.  • 

g.  Record  of  Levy.  —  It  has  been  held  that  every  essential  proceeding 
in  the  course  of  a  levy  of  taxes  should  appear  in  some  wiitten  and  permanent 
form  in  the  records  of  the  bodies  authorized  to  act  upon  it,  and  that  a  parol 
levy  of  taxes  is  not  possible.'  The  record  is  usually  the  only  evidence  to 
show  whether  the  tax  was  duly  levied,^  and  it  is  ordinaiily  conclusive  as  to 

1.  B«p»al  af  atfttnta  Ktld  Not  to  Albet  Tax.— 

Appeal  Tax  Ct.  v.  Western  Maryland  R.  Co.,  50 
Md.  274.  See  also  Warren  R.  Co.  v.  Belndere, 
35  N.  J.  L.  584.  ■ 

LecUUtive  Intent  Hut  Clearly  Appear.  — 
Gardenshire  v,  Mitchell,  21  Kan.  83 ;  Clegg  v. 
State,  43  Tex.  60s. 

Ooutitiitional  Cliarge  Held  Hot  to  InTalidate 
Tax.  —  BurlingMn,  etc.,  R  Co.  v.  Saonden 
County,  9  Neb.  507. 

2.  Caring  Defoctire  Levy.  —  Shuttuck  v.  Smith, 

6  N.  Dak.  56,  cited  Wells  County  v.  McHcnry, 

7  N.  Dak.  246.    See  also  Dever  v.  Cornwell,  10 
N.  Dak.  123. 

8.  Tliat  the  Taxing  Power  Is  Continning.  — 
See  Municipality  No.  Two  v.  Dunn,  10  La.  Ann. 
57.  See  also  Reittuniller  v.  People,  44  Mich. 
280. 

A  Levy  Was  Held  to  Be  Oontinning  in  Davis 

V.  Brace,  82  III.  542. 

4.  Bodies  Held  to  Have  Ezhaosted  Power  In 
ifaMTig  Leviee.  —  Cope  v.  Collins,  37  Ark.  649 ; 
"  Vance  v.  Little  Rock,  30  Ark.  435 ;  St.  Louis 
Bridge,  etc.,  R.  Co.  v.  People.  127  111.  627; 
Cummings  v.  Fitch,  40  Ohio  St.  $6;  Oliver  v, 
Carsner,  39  Tex.  396. 

Kakfnfl  Two  Lorioe  In  Ou  Tear,  —  Where  • 
boardtpt  trustees  for  schools  was  not  required 
to  maJce  a  levy  at  any  special  date,  it  was  held 
that  it  would  make  two  levies  in  the  same  year, 
one  for  the  current,  the  other  for  the  year  fol- 
lowing. Cincinnati,  etc.,  R.  Co.  v.  C(Hn.,  (Ky. 
1899)  SI  S.  W.  Rep.  568. 

Additional  Assessment  by  Common  Conneil  Held 
TTaauthorised.  —  Oregon  Steam  Nav.  Co.  v. 
Portland,  2  Oregon  81. 

Xxhaution  of  Power  by  Levy  uder  Handaans. 
—  Vance  v.  Little  Rock,  30  Ark.  435. 

6.  Levy  of  Limited  Amount  Freolades  Additional 
Tax.  —  Dumply  v.  Humboldt  County,  58  Iowa 
273  ;  Sterling  School  Furniture  Co.  v.  Harvey, 
45  Iowa  466 :  Atchison,  etc.,  R.  Co.  v.  Atchison 
County,  47  Kan.  722 ;  Osborne  County  v,  Blake, 
25  Kan.  356;  Atchison,  etc.,  R.  Co.  v.  Wood- 
cock, 18  Kan.  20;  State  v.  Cage,  34  La.  Ann. 
Soti ;  Wattles  v.  Lapeer,  40  Mich.  624 ;  Arnold 
V.  Hawkins,  95  Mo.  569;  Cummings  v.  Fitch,  40 
Ohio  St.  56. 

Bxeeerive  Lery  Held  Illegal.  —  Atchison,  etc., 
R.  Co.  V.  Wiggins,  5  Olda.  477. 


Limitation  In  Hebraaka  on  Amoont  Coontiei 
Hay  Levy.  —  Chicago,  etc.,  R.  Co.  v.  Klein,  52 
Neb.  258.  See  also  Chicago,  etc,  R.  Co.  t>. 
Klein,  54  Neb.  781. 

6.  Unsnoceosfnl  Attempt  to  Lay  Tax  Does  H(A 
Exhanst  Power.  —  Sanford  v.  Prentice,  28  Wis. 
358.  Sec  also  Himmelmann  v.  Cofran,  36  CaL 
411;  Somerset  v.  Somerset  Banking  Co.,  109 
Ky.  549 ;  State  v.  Maguire,  52  Mo.  420. 

A  school  district  meeting  voted  a  tax  for  a 
schoolhouse.  No  action  was  taken  upon  the 
vote,  and  it  was  neither  reconsidered  nor  re- 
scinded. Some  months  afterwards  a  like  tax 
was  voted  at  a  special  meeting.  It  was  held 
'  that  the  last  vote  was  valid.  Randall  v.  Smith, 
I  Den.  (N.  Y.)  214. 

7.  Hseesstty  of  Beoord.  —  Moore  v.  Cooke,  40 
Iowa  290 ;  Moser  v.  White,  29  Mich.  59 ;  Cardi- 
gan c.  Page,  6  N.  H.  182.  See  also  Central 
Trust  Co.  V.  Ashville  Land  Co.,  (C.  C.  A.)  72 
Fed.  Rep.  361;  Hodgktn  v.  Fry,  33  Ark.  716; 
Taymouth  v..  Koehler,  35  Mich.  22 ;  Sberwin  v. 
Bugbee,  17  Vt,  337. 

Bobool  Directors  Held  Not  Required  to  Keep 
Beoord.  —  In  Gearhart  v.  Dixon,  1  Pa.  St.  224, 
it  was  held  that  school  directors  are  not  re- 
quired to  keep  a  record  of  their  proceediagi.  in 
levying  a  school  tax,  although  it  is  adviaaUe 
that  they  should  do  so. 

Tax  Held  TaUd  Notwithstanding  Hegleet  to 
Beoord.  —  Kansas  City,  etc.,  R,  Co.  v.  Tonts,  29 
Kan.  460. 

Statement  in  Beoord  Held  SnftoleBt.  —  Jeffer- 
son County  V.  Johnson,  23  Kan.  717. 

lOnstee  of  Cotiaty  Oommlsiloners  Held  SolBeient 
vnder  Vlorlda  Statnte.  —  State  v.  Sonthem  Land, 
etc.,  Co.,  (Fla.  1903)  33  So.  Rep.  999. 

Levy  by  Ooon^  Hsoal  Conrt  Hold  Bnfldent 
under  Xentneky  Statute.  —  Falaeld  County  v. 
Watson,  106  Ky.  500. 

Preanmptlon  that  Tax  Is  Levied  by  Proper  Aop 
tlwritj. —  Gage  v.  Bailey,  102  111.  it. 

Towmhlp  Committee  Order  Need  Not  Be  la 
Wxitti^.  —  State  V.  Sallmann,  37  N.  J.  U  is6- 

B.  Beoord  as  Erldenoe.  —  Ca^dy  p.  Lowiy.  49 
Iowa  523;  Moore  v.  Cooke,  40  lovra  290;  Hal- 
leck  V.  Boylston,  117  Mass.  ^6q ;  Williams  v. 
School  Dist.  No.  1,  21  Pick.  (Mass.)  75,  32  Am. 
Dec.  243 ;  Williams  v,  Mears,  61  Mich.  86 ;  Paul 
V.  Linacott,  56  N.  H.  347;  Farrar  v.  Fessenden, 
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all  matters  properly  stated  therein.^  It  should  show  that  the  requisite  statu- 
tory preliminary  requirements  have  been  complied  with;  *  that  a  meeting  of 
the  proper  body  has  been  held^  and  the  proceedings  thereof,'  and  that  the 
proposition  to  make  the  levy  has  been  duly  presented  and  adopted  also  the 
facts  constituting  performance  of  the  statutory  requirements  should  appear, 
a  mere  statement  that  the  statute  was  complied  with  being  usually  not 
enough."  Due  authentication  as  required  by  law  may  be  necessary  to  the 
validity  of  the  proceedings.*  and  though  it  may  be  proper  and  desirable  that 
the  records  of  subordinate  bodies  concerning  their  proceedings  in  levying  a 
tax  should  contain  certEun  signatures,  yet  an  entry  of  the  levy  on  the  pioper 
book  of  record  kept  for  that  purpose  may  under  certain  circumstances  be 
sufficient.' 

AbMius  of  the  BMord  of  Iatj  from  the  place  provided  for  its  preservation,  and 
in  which  it  ought  to  be  found,  may  constitute  a  circumstance  tending  to  show 
that  no  levy  was  made,^  but  facts  may  be  shown  from  which  its  existence  and 
subsequent  loss  or  destruction  may  be  inferred;*  and  when  such  loss  or 
destruction  is  established,  secondary  evidence  of  its  contents  may  be  given.'* 

3.  Hloisterial  Levy  —  a.  IN  GENERAL.  —  The  levy  that  is  to  be  discussed 
in  this  subdivision  denotes  the  ministerial  function  of  extending  tlie  tax 
against  the  individual  subjects  of  taxation,  which  involves  the  ascertainment 
of  the  amount  due  from  each  taxable  subject.^^  After  the  prt:timinary  steps 
have  been  taken,  the  amount  to  be  imposed  upon  each  subject  must  be  com- 
puted and  entered  in  the  roll  by  the  ofllicers  or  body  upon  whom  the  duly 
rests.    The  statutory  provisions  of  the  various  states  prescribe  the  mode  of 


39  N.  H.  268 ;  Cardigan  v.  Page,  6  N.  H.  183 ; 
State  V.  Hardcastle,  26  N.  J.  L.  143 ;  Sherwtn  v. 
Bogbee,  17  Vt.  337.  See  also  Burlington,  etc, 
R.  Co.  V.  LAncaster  County,  4  Neb.  393. 

BwMTd  Mealing  Held  AdalulUa  Thoogli  Hot 
Xeqnlred  to  Be  X^. —  Rom  v.  Hindman,  36 
Iowa  160. 

Prima  Fad«  ETidenoe  of  Lott  Overeome  Lack 
of  Beoord  In  Proper  Book.  —  Hintrager  v.  Kicne, 
62  Iowa  605. 

1.  Booord  Conoloalve  Brldenoo. —  As  bearing 
on  the  conclusiveness  of  the  record,  see  West  v. 
Whitaker,  37  Iowa  598 ;  Gaither  v.  Green,  40 
La.  Ann.  363 ;  St.  Johnsbury  First  Nat.  Bank  v. 
Concord,  50  Vt.  257 ;  Eddy  v.  Wilson,  43  Vt. 
362.  Compare  State  v.  Van  Winkle,  25  N.  J.  L. 
73 ;  Gearhart  v,  Dixon,  i  Pa.  St.  224.  See  also 
generally  the  title  Records,  vol.  24,  p.  155. 

Wkara  a  (Mty  OonnoU  Levted  &  Tax  "  For  Tndg- 
mont  Fond  **  it  was  held  incompetent  to  show 
that  the  council  meant  a  tax  for  general  pur- 
poses.   Rice  V.  Walker,  44  Iowa  458. 

S.  What  Boeord  Should  Show.  —  Boyce  v.  Se- 
bring,  66  Mich.  210;  State  v.  Duryea,  40  N.  J. 
L.  266;  Hardcastle  v.  State,  27  K.  J.  L.  551; 
State  V.  Hardcastle,  26  N.  j.  L.  143;  State  v. 
Van  Winkle,  35  N.  J.  L.  73.  And  see  Spear  v. 
Ditty.  8  Vt.  419. 

S.  Matting  and  Prooeodlnvi  Tborsof  Should 
Appear.  —  State  v.  Van  Winkle,  25  N.  J.  L.  73 ; 
Dudley  v.  Oliver,  5  Ired;  L.  (27  N.  Car.)  227 ; 
Tobin  V.  Morgan,  70  Fa.  St.  239.  See  also 
Taymouth  v.  Koehler,  35  Mich.  23;  Steckert  v. 
East  Saginaw,  22  Mich.  lo-r. 

4.  Duo  Presontm^nt  -iifl  At^ootlon  0'  ''■■n'wioition 
to  Make  Levy.  —  Fontiac  v.  Axford,  49  Mich.  69 ; 
State  V.  Duryea,  40  N.  J.  L.  366 ;  State  v.  Van 
Winkle,  35  N.  J-  L.  73.  See  also  Judd  v. 
Tlionq>0(»,  las  Mau.  553. 


SoiBolenoy  of  Bohool  Dlitriet  Meeting  Oartifleate 
nndar  Vow  Jorsoy  Statute.  —  School  Dist.  No.  8 
V.  Padden,  44  N.  J.  L.  151 ;  Hardcasde  v.  State, 
37  N.  J.  L.  5SI. 

Amondment  of  Beoord.  —  Ohio,  etc.,  R.  Co.  v. 
People,  119  111.  207. 

6.  Boom-d  Should  State  Pacts.  —  See  Nelson  v. 
Pierce,  6  N.  H.  194;  Hardcastle  v.  State,  27  N. 
J.  L.  ssi;  State  v.  Hardcastle,  36  N.  J.  L.  143; 
Sberwin  v.  Bugbee,  17  Vt.  337. 

6.  Anthontieatlon  of  Boeord. —  HardcasUe  v. 
State,  27  N.  J.  L.  551 ;  School  Dist  No.  8  v. 
Padden,  44  N.  J.  L.  151. 

7.  Reoesslty  of  Signing  by  Proper  Officers. — 
People  V.  Eureka  Lake,  etc..  Canal  Co.,  48  Cal. 
143;  Spring  Valley  Coal  Co.  v.  People,  157  111. 
543  ;  Goddard  v.  Stockman,  74  Ind.  400 ;  Martin 
V.  Coe,  38  Iowa  141 ;  MacKenzie  v.  Wooley,  39 
La.  Ann.  944;  Lacey  v.  Davis,  4  Mich.  140,  66 
Am.  Dec.  534;  Beck  v.  Allen,  58  Miss.  143. 
And  see  Hilliard  v.  Bunker,  68  Ark.  341  ;  Fish 
V.  Genett,  (Ky.  1900)  56  S.  W.  Rep.  813. 

S.  AlMenoo<rfBoo«d. —  Hintrager  v.  Kiene,  62 
Iowa  605.  See  also  Hilton  v.  Bender,  69  N. 
Y.  75. 

9.  PrOTloos  Ezistenee  May  Bo  Shown.  —  See 
Hilton  V.  Bender,  69  N.  Y.  75.  See  also  Moore 
V.  Cooke.  40  Iowa  290. 

Proof  of  not  of  Lory  and  Low  of  Boeord  should 
be  made  by  the  party  claiming  the  benefit  of  the 
levv.    Moore  v.  Cooke,  40  Iowa  390. 

10.  BooondatyETldanee.  —  Norris  v.  Russell,  5 
Cal.  249.  See  generally  the  title  SscorrDARV 
Evidence,  vol.  2s,  ji.  161. 

For  a  Dlaeiuflion  of  the  Rules  of  Lav  Pertaining 
to  lost  Boeordn  see  generally  the  title  Lost 
Papers  and  REcovns.  vol.  19,  p.  553. 

11.  See  supra,  tiiis  title,  Assessment — DeSm- 
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procedure  which  should  be  obeyed  by  the  designated  officers.'  It  has  been 
held  that  the  computation  of  the  amount  to  be  raised,  and  the  determination 
of  the  rate  per  cent,  necessary  to  raise  it,  may  be  assigned  to  other  than  legis- 
lative officers.'  It  has  also  been  held,  under  statutory  provisions  directing 
certain  officers  to  ascertain  the  rate  per  cent,  which  upon  the  total  assessable 
valuation  of  property  will  produce  a  net  amount  not  less  than  the  amount 
directed  to  be  levied,  that  it  is  proper  for  such  officers  so  to  fix  the  rate  per 
cent,  of  the  levy  that  the  amount  produced  will  be  sufficient  to  meet  the  sums 
appropriated  and  the  commissions  which  the  statute  provides  may  be  retained 
by  the  collector  out  of  the  amounts  by  him  collected.  The  commissions  are 
established  by  law,  and  the  inclusion  of  them  does  not  involve  the  exercise 
by  the  officer  of  any  judicial  function  or  taxing  power,  or  even  discretion  or 
judgment.  A  rate  of  per  cent,  which  will  produce  the  net  amount  required 
to  be  raised,  exclusive  of  the  costs  of  collection  and  the  amount  of  losses  and 
deductions  which  will  probably  occur,  is  a  proper  one  to  be  adopted  by  the 
officer  extending  the  tax,  if  the  total  rate  levied  does  not  exceed  Uiat  allowed 
by  law.* 

b.  Necessity  of  Extending  Tax.  —  It  has  been  held  that  a  failure  to 
extend  the  tax,  so  as  to  show  how  much  is  imposed  upon  each  person,  is  fatal 
to  its  validity,^  and  where  delinquent  taxes  were  not  carried  forward  upon 
the  tax  books,  as  required  by  law,  tax  sales  made  for  such  delinquent  taxes 
were  held  invalid.'^  But  a  failure  to  extend  the  tax  has  been  hefid,  in  some 
cases,  not  to  affect  the  validity  of  the  proceedings.* 


1.  Exttadlng  Tum  under  State  Statutea. — 

Adams  v.  Davis,  109  loii.  10;  Milwauliee,  etc., 
R.  Co.  V.  Kossuth  Couoty,  41  Iowa  57;  Har- 
wood  v.  Brownell,  48  Iowa  657 ;  Castles  ff.  New 
Orleans,  46  La.  Ann.  543;  Seymour  v.  Peters, 
67  Mich,  415;  State  v.  Johnson,  16  Mont.  570; 
State  V.  Perkins,  34  N.  J  L.  409;  Bellinger  v. 
Gray,  51  N.  Y.  610 ;  People  v.  Hagadom,  104  N. 
Y.  516;  Nc-ha-aa-ne  Park  Assoc.  v.  Lloyd,  7 
N.  Y.  App.  Div.  359;  People  v.  Wemple,  67 
Hun  (N.  Y.)  495. 

A  Military  Poll  Tu  In  Colorado  must  be  ex- 
tended with  the  other  taxes  upon  the  assess- 
ment list.  People  v.  Ames,  34  C>Io.  433. 

Apporttoiunsnt  of  the  Whole  Sam  imposed  by 
way  of  tax  on  the  collective  body  of  taxpayers 
upon  the  separate  individuals  composing  that 
body  is  usually  an  administrative  act,  per- 
formed under  specific  statutory  directions,  as- 
certaining the  mode  and  time  qf  its  perform- 
ance. Morton  v.  Comptroller  Gen.,  4  S.  Car. 
430. 

yeessslty  fiw  Ksepfof  State,  Ooontr,  and  Town- 
ship Taxes  Bsparate.  —  State  v.  Falfcinburge,  15 
N.  J.  L.  330;  Camden,  etc.,  R.  Co.  v.  HillegaB, 

18  N.J.  L.  ir. 
S.  That  the  Bate  Xay  Be  Fixed  by  Offleers  see 

Edwards  v.  People,  88  111.  340 ;  State  v.  Bailey, 
56  Kan.  81 ;  State  v.  Maginnis,  z6  La.  Ann.  558. 
See  also  Morton  v.  Comptroller  Gen.,  4  S.  Car. 
430.  Compare  Gannaway  v.  Barricklowi  303  ni. 
410. 

In  Mustard  v.  Hoppess,  69  tnd.  334,  the  levy 
of  a  tax  was  attacked  on  the  ground  that  the 
board  of  commissioners  did  not  specify  the  per 
centum  to  be  levied  on  the  taxable  property, 
but  it  was  held  that  this  was  unnecessary,  as  it 
was  "  mere  clerkship  for  the  auditor  to  calcu- 
late the  proper  per  centum,  and  place  the  same 
upon  the  tax  duplicate." 

The  Worit  of.  Oslmlatliiff  and  carrying  out  the 
amonnt  or  stun  dtw  is^merely  clerical,  and  can 


be  done  at  any  time  when  anybody  might  wish 
to  pay  the  tax.  Land  is  made  debtor  by  being 
returned,  assessed,  and  valued,  and  the  rate  per 
cent.  Axed.  The  amount  is  a  mere  arithmetical 
process,  and  subject  to  the  maxim  id  ctrttim  at 
quod  certum  reddi  point.  Heft  v.  G^hart,  65 
Pa.  St  510.  Grecnough  v.  Fulton  Coal  Co.,  74 
Pa.  St  486. 

8.  Anthority  of  Offloen  to  Fix  Sate  In  Dlinais. 

—  Chicago,  etc.,  R.  Co.  v.  Baldridge,  177  111. 
239 ;  Baltimore,  etc.,  R.  Co.  v.  People,  300  111. 
541;  Edwards  v.  People,  88  111.  340;  Unioa 
Trust  Co.  V.  Weber,  96  III.  346;  Petqric  V. 
Cooper,  10  111.  App.  384. 

In  Oalifomia  it  was  held  that  a  statute 
which  delegated  to  the  state  board  the  power 
to  fix  the  rate  of  taxation  after  allowing  for 
delinquency  in  the  collection  of  taxes  was  un- 
constitutional, because  it  was  a  delegation  of 
legislative  power.  The  statute  in  question  left 
it  entirely  in  the  hands  of  the  board  to  add  any 
sum  or  percentage  it  might  dfcm  proper  in  an- 
ticipation of  possible  delinqnenciet.  Houston 
V.  Austin,  47  Cal.  646,  overruling  Savings,  etc., 
Soc.  V.  Austin,  46  Cal.  416.  See  also  Will  v. 
Austin,  53  Cal.  153;  San  Francisco,  etc.,  R.  Co. 
V.  State  Board  of  Equalization,  60  Cal.  13. 

C  SffHt  of  ndlnre  to  Extend  Tax.  —  St. 
Louis,  etc.,  R.  Co.  v.  Sute,  47  Ark.  333;  Sey- 
mour V.  Peters,  67  Mich.  415. 

5.  Dtllnquat  TtXM  Vot  OufM  TwrmH." 
Barke  v.  Early.  73  Iowa  aji'.  Hooper  v.  Sac 
County  Bank,  73  Iowa  380;  Moon  v.  March,  40 
Kan.  s8 :  State  v.  Perkins,  24  N.  J[.  L.  409- 

6.  Failnn  to  Extend  Tax  Held  Net  to  AAet 
Validity,  —  Pensacola  v.  Bell,  33  Fla.  469 : 
Thatcher  v.  People,  79  III.  597 ;  Vittum  v.  Peo- 
ple. 183  111.  IS4- 

That  Ksrt  Invcnlnritlei  Will  Vot  Vltlnte  tha 
Fnoeediags,  see  St  Louis,  etc.,  R.  Co.  v.  Gney, 
136  Mo.  472;  State  v.  Hannibal,  etc.,  R.  Co* 
13s  Mo.  618. 
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ZI.  Tax  Lxxv  —  1.  Vatv*  and  Creation.  —  There  is  no  common-law  rule 
which  makes  a  levy  and  assessment  of  taxes  ex  proprio  viffjre  a  lien  on  the 
property  of  the  taxpayer.  Such  Liens  owe  their  existence  wholly  to  statute ; 
and  their  duration,  limitation,  and  priorities,  together  with  the  property  to 
which  they  attach,  must  be  determined  by  the  statutes  creating  them.'  The 
lien  does  not  arise  by  implication  from  the  power  to  tax,'  nor  does  an  obli- 
gation to  assess  taxes  give  a  lien  on  the  property  upon  which  such  taxes 
should  be  assessed.'  And  a  provision  that  taxes  shall  be  entitled  to  priority 
of  payment  over  other  claims  has  been  held  not  to  create  a  lien.* 

OoiMnatloa  «(  iMoti,  —  Where  a  lien  is  expressly  created  by  statute,  it  can- 
not be  enlarged  by  construction,*  and  it  has  been  held  that  the  statute 
creating  it  must  be  strictly  construed.* 

BttncpBBtin  Coutnuition.  —  The  lien  may  be  given  for  taxes  delinquent  at  the 
time  of  the  passage  of  the  act  creating  it  as  well  as  for  those  subsequently 
assessed ; '  but  the  statute  will  not  have  this  retroactive  effect  unless  such 


1.  T%x.UimWhliajWtaiBiiXilitj  ~  United  Statts. 
—  U.  S.  V.  Pacific  R.  Co.,  4  DUl.  (U.  S.)  71; 
Heine  v.  Leree  Com'n,  19  Wall.  (U.  S.)  655 ; 
Uaiih  V.  Bird,  aa  Fed.  Rep.  180;  Tompkma  r. 
UtUc  Rode,  etc.,  R.  Cd.,  tS  Fed.  Rep.  344> 

Alabama.  —  Sbeflield  City  Co.  v.  Tradesman's 
Nat  Bank,  131  Ala.  187. 

Colorado.  —  Waaon  v.  Major,  10  Colo.  App. 
189. 

Connecticut. — Albany  Brewing  Co.  v.  Meriden, 
48  Conn.  343 ;  Meyer  v.  Burritt,  60  Conn.  laa. 

Dtlamare.  —  In  re  Lord,  etc..  Chemical  Co.,  7 
DeL  Ch.  34B. 

Idaho.  -~  Palmer  v.  Pettingill,  6  Idako  346> 

mnois,  —  Binkert  v.  Wabaah  R.  Co.,  98  lU. 
205. 

Indiana.  —  Fiiher  v.  Brewer,  159  Ind.  145. 

Iowa.  —  Garrett  son  v.  Scofield,  44  Iowa  37; 
Jaffray  v.  Anderaoa,  66  Iowa  719. 

Kentucky.  —  Kcntadv  Cent  R.  Co.  v.  Com.. 
9a  Ky.  64. 

JfauocAtuvttf.— Fuller  r.Dv,i03  Masi.'48i. 

Michigan.  —  Lyoa  v.  Gttthard,  5a  Mich.  271; 
Tousey  v.  Post,  91  Mich.  631. 

Misiiteippi.  —  Andenon  v.  State,  33  Miaa. 
459 ;  Bailey  v.  Fuqua,  34  Miss.  497. 

Montana.  —  Walsh  v.  Croft,  37  Mont  407. 

Nehratka.  —  Hedman  o.  Anderson,  8  Neb. 
180;  Otoe  County  v.  Mathews,  18  Neb.  466. 

New  Jersey.  —  Morrow  v.  Dows,  a8  N.  J,  £q. 
463;  Camden  v.  Allen,  a6  N.  J.  L.  398;  State 
V.  Hand.  41  N.  J.  L.  518 ;  Johnson  v.  Van  Horn, 
45  N.  J.  L.  136;  Linn  v.  O'Neil,  S5  N-  J-  L.  58. 

Pennsylvania.  —  Kennedy  v.  Daily,  6  Watts 
(Pa.)  369 ;  Burd  v.  Ramsay,  9  S.  &  R.  (Pa.) 
109:  Ellis  V,  Hall,  19  Pa.  St  292;  Philadelphia 
V.  Greble,  38  Pa.  St,  339 ;  Allegheny  City's  Ap- 
peal, 41  Pa.  St  60;  Pottiville  Lumber  Co.  v. 
Wella.  157  Pa.  St  10;  Snyder  v.  Mogart,  s  Pa. 
Diat.  148;  United  Security  L.  Ins.,  etc.  Co.  v. 
Dougherty,  18  Fa.  Co.  Ct  917;  Ratt  v.  Burkey, 

18  Pa.  Co.  Ct.  44S;  Taylor  v.  Bowling.  18  Pa. 
Co.  Ct  2S9.  S  Pa.  Dist.  60s  T  Kenner  v.  Kelly, 

19  Pa.  Co.  Ct.  348;  Gubert  v.  Aiello,  3  Lack. 
Leg.  N.  (Pa.)  394;  Bargwin  v.  Burchfield,  a8 
PitUb.  Leg.  J.  (Pa.)  13  ;  Brigg'a  Appeal,  38  Leg. 
Int  (Pa.)  262. 

South  Carolina.  —  Barker  r.  Smith,  10  S. 
Car.  aa6. 

South  Dakota.  —  MiHer  v.  Andcraon,  i  S. 
Dak.  545 ;  Iowa  Land  Co.  v.  Doiq^a  County.  8 
S.  Dak.  491' 


Washington.  —  Phelan  v.  Smith,  22  Wash. 
397. 

West  Virginia,  —  Board  of  Education  v.  Old 
Dominion  Iron  Min..  etc.,  Co.,  18  W.  Va.  441. 
Wyoming.  —  Lobban  v.  State,  9  Wyo.  377. 
8,  lien  Hot  Implied  from  Power  to  Tax.  — 
Maiab  v.  Bird,  32  Fed.  Rep.  180;  Fisher  v. 
Brower,  159  Ind.  145;  State  v.  Bellin,  79  Minn. 
134;  Philadelphia  v.  Greble,  38  Pa.  St  339; 
Philadelphia  v.  Anderson,  143  Pa,  St.  357 ; 
Pottsville  Lumber  Co.  v.  Wella,  157  Pa.  St  s ; 
Wetael  v.  (Soodyear.  5  Fa.  Diat  13;  Laird  v. 
Wacfc,  5  Pa.  Dist  606 ;  Brooke  v.  Kaufman.  6 
Pa.  Diat  513;  Rntt  v.  Burkey,  t8  Pa.  Co.  Ct 
445 :  Gubert  v.  Aiello,  3  Lack.  Leg.  N.  (Fa.) 
394. 

liani  from  Hooemarx  ImpUaation.  —  It  aeenis 

that  a  lien,  though  not  expressly  given,  may 
arise  by  necessary  implication  (see  the  title 
Statutes,  vol.  26,  p.  613)  in  order  to  render 
effective  the  means  expressly  provided  for  the 
enforcement  of  the  tax.  Snyder  v.  Mogart,  s 
Pa.  Dist  146;  Burd  v.  Ramsay,  9  S.  &  R.  (Pa.) 
109;  Barker  p.  Smith,  10  S.  Car.  336. 

t.  OUigation  to  Amsii  Oreatos  Ho  U«n.-* 
Heine  v.  Levee  Com'rs,  19  Wall.  (U.  S.)  655; 
Reea  v.  Watertown,  19  Wall.  (U.  S.)  107; 
Wason  V.  Major,  10  Colo.  App.  185. 

4.  U.  S.  V.  Hooe,  3  Cranch  (U.  S.)  73;  An- 
derson V.  State,  33  Miss.  459. 

ft.  Vot  iDlMrKad  hr  Oonttrnetiom,  —  Gndger  v. 
Batea.  53  (H,  385 ;  Fisher  v.  Brower,  159  Ind. 
145;  Jaffray  v.  Anderson,  66  Iowa  719;  New 
England  L.  &  T.  CO.  v.  Young, '81  Iowa  738; 
Miller  v.  Anderson,  i  S.  Dak.  545 ;  Phelan  v. 
Smith,  33  Wash.  397 ;  Lobban  v.  State,  9  Wyo. 
377.   See  also  the  title  Lizns,  vol.  19,  p.  24. 

8.  ttriot  Cenatnietloa.  —  Fisher  v.  Brower,  159 
Ind.  I4S;  Howell  v.  Essex  County  Road  Board, 
3a  N.  J.  Eq.  67a ;  State  v.  Newark.  4a  N.  J.  L. 
38 ;  Miller  v.  Anderson,  i  S.  Dak.  539.  And  aeo 
infra,  this  section,  Bssentiais  to  Validity.  But 
compare  the  title  LlEKS,  vol.  19,  p.  34. 

Tlie  statute  must  be  strictly  construed  as 
against  the  party  in  whose  favor  the  lien  is  cre- 
ated, U.  S.  V.  Pacific  R.  Co.,  4  Di"-  (U.  S.)  71 ; 
consequently,  in  favor  of  innocent  purchasers  of 
the  property  subject  to  the  lien,  U.  S.  v.  Pacific 
R.  Co.,  I  McCraiy  (U.  S.)  i. 

7.  Plymouth  County  v.  Moore,  114  Iowa  700; 
Kaniaa  v.  Hannibal,  etc.,  R.  Co„  77  Mo.  180. 
See  generally  as  to  retroactive  l^^tion  with 
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clearly  appears  to  have  been  the  l^slative  intent.^ 

2.  Lien  of  Mimicipal  Taxes.  —  In  the  absence  of  express  charter  or  statutory 
authority,  a  municipality  has  no  power  to  create  a  lien  for  taxes  imposed 
by  it.*  Thus,  a  power  given  to  a  city  to  levy  a  tax  does  not  of  itself  confer 
the  power  to  create  a  lien  therefor.'  But  it  has  been  held  that  where  a  city 
is  empowered  to  sell  lands  for  delinquent  taxes  it  may  make  such  taxes  a  lien 
upon  the  land.^  The  tax  lien  of  a  municipality  does  not  conflict  with  the 
lien  of  the  state,  and  they  may  exist  as  concurrent  chaises  upon  the  same 
property." 

3.  ^uentials  to  Validity.  —  It  is  essential  to  the  validity  of  a  tax  lien  that 
all  the  prerequisites  of  the  statute  imposing  the  tax  and  creating  the  lien 
should  be  strictly  complied  with.  If  the  tax  is  invalid  the  invalidity  of  the 
lien  follows  as  of  course.*    Thus,  an  illegal  assessment  of  property  creates  no 


r^ard  to  tax  laws  tbe  titles  Comstitutional 
Law,  toL  6,  p.  945 ;  Statutes,  vol.  s6,  pp.  698, 
699- 

1.  FrospBotlve  Constrnctioii.  —  Burnet  v.  Dean, 
60  N.  J.  Eq.  9;  Pittsburgh's  Appeal,  40  Pa.  St. 
455.  See  also  Dallam  v.  Oliver,  3  Gill  (Md.) 
445;  Clark  V.  Hall,  19  Mich.  356;  Smith  r. 
Humphrey,  20  Mich.  398. 

S.  SxprsH  StfttotoTj  Avthszl^  ■•oMnxy.— 
Heitie  v.  Levee  Com'  rs,  19  Wall.  (U.  S.)  65S ; 
Mix  V.  Ross,  57  111.  135  \  Ham  v.  Miller,  30  Iowa 
450;  Springfield  v.  Starke,  93  Mo.  App,  70; 
Schmidt  v.  Smith,  57  Mo.  135;  Kansas  v.  Payne, 
71  Mo.  159;  Jefferson  v.  Whipple,  71  Mo.  519; 
Philadelphia  v.  Greble,  38  Pa.  St.  339 ;  Howell 
V.  Philadelphia,  38  Pa.  St.  471 ;  People's  Nat. 
Bank  v.  Ennis,  (Tex.  Qv.  App.  1899)  50  S.  W. 
Rep.  63a. 

Spedal  AMUBUta.  —  See  the  tilie  Special 

OR  Local  Assessments,  vol.  35,  p.  1334. 
Tin  DIstrlot  —  No  Ll«n  Unlaia  ^soUllj  OiTai. 

—  Quimby  v.  Wood,  19  R.  I,  571. 

0«iMnl  Tax  Act  OrantiiiK  Lien  to  Xnnioipall- 
ties. —  Hayden  v.  Foster,  13  Pick.  (Mass.)  49a, 
construing  the  l/iassacivAsetts  Tax  Act  of  1834. 

Ths  Bem*dy  by  Aodon  is  not  affected  by  tbe 
absence  of  a  lien.  Jefferson  v.  McCarty,  74  Mo. 
55.  See  also  Jefferson  v.  Mock,  74  Mo.  61. 
And  where  a  lien  is  expressly  given  it  is  merely 
cumulative  and  does  not  interfere  with  the  rem- 
edy at  law.  New  Haven  v.  Fair  Haven,  etc.,  R. 
Co.,  38  Conn.  423,  9  Am.  Rep.  399. 

Implied  Lien.  —  See  Ross  v.  Portland,  43 
Oregon  134. 

Extension  of  Time.  — '  In  Hohenstatt  v.  Bric^^ 
ton,  63  N.  J.  L.  169,  it  was  hdd  that  Ae  sup- 
plement of  the  New  Jersey  Tax  Act  (P.  L. 
1883,  p.  130,  Gen.  Stat.  N.  J.  1895,  p.  3360,  par. 
376)  extends  the  tax  lien  period  to  three  years 
in  an  incorporated  city  by  whose  charter  taxes 
were  to  be  assessed  and  collected  as  in  town- 
ships, notwithstanding  that  by  the  township  law 
tbe  lien  period  was  for  two  years  only. 

8.  UenVotlmpUod  flrom  Powarto  Tax. — Ham 
V.  Miller,  20  Iowa  450 ;  Alexander  v,  Hdber,  35 
Mo.  334.    And  see  this  section,  NaturM 

and  Creation. 

Spoolal  AaMinmt.  —  Merriam  v.  Moody,  15 
Iowa  163. 

4.  Lien  from  Power  to  8elL  —  Escbbach  v. 
Pitts,  6  Md.  71.  See  also  Dallam  v.  Oliver,  3 
Gill  (Md.)  445- 

0.  CftneomBt  Chargos, — Justice  v.  Logans- 
port,  toi  Ind.  336;  Bellocq  v.  New  Orleana,  31 


La.  Ann.  471.  See  also  A.  P.  Cook  Co.  v.  ApUn, 
79  Mich.  100. 

Vo  Prinrity  In  8Uta.  —  Where  land  is  sold  for 
state,  county,  and  municipal  taxes,  and  the  pro- 
ceeds are  insuilicient  to  pay  all,  the  state  can- 
not assert  a  prior  right  to  satisfaction,  if  no 
special  priority  is  given  to  it  by  statute.  Nash- 
ville V.  Lee,  13  Lea  (Tenn.)  453. 

8,  llilat  OoHii^lanoe  witli  Statute  VaeaManr— 
United  5tafM.  — U.  S.  v.  Pacific  R.  Ot^  1  Mc- 
Craiy  (U.  S.)  i. 

Colorado.  —  Waaon  v.  Major,  10  Colo.  hpp. 
18s. 

Connecticut.  —  Thames  Mfg.  Go.  v.  Lathrop, 
7  Conn.  550;  New  London  v.  Miller,  60  Conn, 
lis;  Meyer  v.  Burritt,  60  Conn.  117;  Hellman 
V.  Burritt,  62  Conn.  438;  New  Britain  v.  Mar- 
iners Sav.  Banl^  67  Conn.  538. 

Illinois.  —  Graves  v.  Bruen,  11  HI.  431;  Tib- 
betts  V.  Job,  II  111.  453. 

Iowa.  —  Dows  f .  Dale,  74  Iowa  108. 
Kentucky.  —  Louisville  v.  State  Bank,  3  Met. 
(Ky.)  148. 

Massachusetts.  —  Thurston  v.  Little,  3  Mass. 
439. 

New  lersey.  —  Howell  v.  Essex  County  Road 
Board,  33  N.  J.  Eq.  673 ;  State  v.  Newarii,  43 
N.  J.  L.  38:  Robinson  v.  Hulick,  67  N.  J.  L. 
496. 

New  York.  —  Greenfield  v.  Beaver,  (Snpm. 
Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  366. 

North  Dakota.  —  Swenson  v.  Greenland,  4  N. 
Dak.  533. 

Pennsylvania.  —  Reading  v,  Krause,  167  Pa. 
St.  33;  Biyn  Mawr  College  v.  Anderson,  10 
Pa.  Co.  Ct.  44>* 

.  South  Dakota.  —  Miller  v.  Anderson,  t  S. 
Dak.  539. 

Vermont.  —  Judevine  v.  Jackson,  18  Vt.  470. 
The  Prooeedlngs  authorized  by  the  statute  to 
create  and  enforce  the  lien  must  be  followed  as 
directed.   Lyon  v.  Alley,  130  U.  S.  177;  Creigfa- 
ton  V.  Manson,  37  Cal.  614. 

Ipaelal  Aasessmaats  must  be  made  in  pnnu- 
ante  of  law,  that  a  valid  municipal  lien  may  be 
created.  See  the  title  Special  or  Local  As- 
BBssiiEHTS,  vol.  25,  p.  1336.  And  see  Western 
Pennsylvania  R.  Ot.  v.  Alle^eay,  93  Pa.  St. 
100. 

A  Oertlfloate  of  Delinqaent  Taxes  to  another 
county  when  the  delinquent  has  left  no  property 
in  the  county  in  which  he  was  assessed  cannot, 
unlen  it  sets  out  the  matters  required  by  die 
statute  (Code  Iowa  1S97,  S.1409),  make  die 
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lien  on  the  property  assessed.^  Actual  demand  for  payment  of  the  tax  has 
been  held  not  to  be  necessary  to  the  creation  of  the  lien  '  unless  such  demand 
is  made  necessary  by  statute ; '  and  a  statute  requiring  that  the  lien  shall  be 
recorded  must  be  complied  with.* 

Fioeeedlngi  for  Bal«.  —  Neither  the  lien  for  the  taxes  nor  the  obligation  to  pay 
them  ceases  by  reason  of  any  defect  in  proceedings  for  the  sale  of  the  land  to 
enforce  the  collection  of  the  taxes." 

4.  When  Lien  AttaohM,  —  In  the  absence  of  a  statutory  provision  fixing  the 
time  when  the  lien  for  taxes  shall  attach  to  real  property,  it  has  been  held  to 
attach  as  soon  as  the  land  becomes  charged  with  the  payment  of  a  certain 
fixed  sum  as  taxcs,^  and  in  the  case  of  personalty  there  can  be  no  lien  until 
seizure.'    But  the  statute  creating  the  lien  usually  fixes  the  time  when  it 


taxes  a  lien  on  land  in  the  county  to  which  they 
are  certified.  Union  Cent.  L.  Ins.  Co.  v.  Chapin, 
113  Iowa  411. 

Tu  Book  lUliiiff  to  BIww  Sdln^iitnt  Turn  — 
Miitaks  of  Offloor.  —  See  infra,  this  title.  Pay- 
ment and  Tender  —  Payment  Fruitrated  by 
Officer. 

1.  Valid  AiMnmont  Neoouary.  —  Ferris  v. 
Coover,  10  Cal.  632 ;  People  v.  Hastings,  29 
Cal.  450;  People  v.  Fearis,  37  Cal.  359;  Wason 
V.  Major,  10  Colo.  App.  189;  Bell  v.  Barnard, 
37  111.  App.  275;  Woithington  v.  Whitman,  67 
Iowa  190 ;  Greenfield  v.  Beaver,  (Supm.  Ct.  Spec. 
T.)  30  Misc.  (N.  Y.)  366;  North  Carolina  R. 
Co.  V.  Alamance,  77  N.  Car.  4. 

The  Eauntiali  of  a  Valid  Aiuiimoat  are  treated 
elsewhere  in  this  title.  See  supra,  this  title. 
Assessment;  Levy. 

Verifloatioa  of  AmHmmt  Boll  H«ld  EsHntlal 
to  CreaU  lien. —  Morrill  v,  Taylor,  6  Neb.  236  ; 
Lynam  v.  Anderson,  9  Neb.  367;  Hallo  v. 
Helmer,  12  Neb.  87 ;  McNlsh  v.  Perrioe,  14 
Neb.  582. 

Beseription  of  Boalty  H«ld  Eisential  to  Uen,  — 

People  V,  Chicago,  etc.,  R.  Co.,  96  111.  369 ; 
Pfeiffer  v.  Miles,  48  N.  J.  L.  450.  See  also 
Richardson  v.  State,  s  Blackf.  (Ind.)  51 ;  Wood- 
side  V.  Wilson,  32  Pa.  St.  52. 

Descriptions  Held  StMcient.  —  Philadelphia  v. 
Thurlow,  5  Pa.  Super.  Ct.  600;  Pittsburgh  v. 
Hannon,  8  Pa.  Dist.  188. 

Description  Held  Totally  Insufhcient.  —  San- 
ford  V,  People,  102  111,  374.  See  also  Bell  v. 
Barnard,  37  111.  App.  275  (personal  property). 

Description  SuMcient  to  Sltow  Property  In- 
tended to  Be  Taxed.  —  It  has  been  held  that  a 
lien  will  hold  if  the  purchaser  an  show  what 
property  was  intended  to  be  taxed.  State  v. 
Casteel,  110  Ind.  174;  and  that  an  insufficient 
description  will  not  preclude  the  purchaser  at 
the  tax  sale  from  maintaining  an  action  to  en- 
force a  lien  against  the  land  intended  to  be 
taxed  and  sold,  Flinn  v.  Parsons,  60  Ind.  573 ; 
Cooper  V.  Jackson,  71  Ind.  244;  Sloan  v.  Sew- 
ell,  81  Ind.  180. 

The  Identi^aiion  of  the  Property  is  a  ques- 
tion for  the  jniy  on  the  evidence.  Stewart  v. 
Shoenfelt,  13  S.  &  R.  (Pa.)  360;  Thompson  v. 
Fisher,  6  W.  &  S.  (Pa.)  5*0. 

8.  Bemandi  —  Hart  v.  Tiernan.  59  Conn.  521. 

8.  U.  S.  V.  Paci6c  R.  Co..  4  Dill.  (U.  S.)  72; 
U.  S.  V.  Pacific  R.  Co.,  i  McCrary  (U.  S.)  i  ; 
Brown      Goodwin.  75  N  Y.  409. 

4.  Baooidinf .  —  In  IiOnlsiana  registry  is  es- 
sential to  preserve  the  Hen  of  the  state  for 
taxes  as  against  thi{d  persons,  New  Orleans 

«7  C,  of  U.— 47 


Sav.  Inst.  V.  Leslie,  28  La.  Ann.  496 ;  Cochran 
V.  Ocean  Dry  Dock  Co.,  30  La.  Ann.  1365  (tax 
due  to  ci^  &f  New  Orleans) ;  Jacob  v.  Preston, 
31  La.  Ann.  516;  but  not  as  against  the  person 
assessed,  Adams  v.  Wakefield,  26  La.  Ann.  592. 
The  lien  exists  without  being  reinscribed  until 
the  taxes  secured  are  fully  paid.  Gulf  States 
Land  Co.  v.  Parker,  60  Fed.  Rep.'  974.  But  this 
provision  does  not  affect  tax  liens  of  the  United 
States  on  the  land  of  a  manufacturer  of  to- 
bacco.  U.  S.  V.  Snyder,  149  U.  S.  sio. 

In  Pennsjrlruila  the  lien  for  taxes  cannot 
exist  unless  a  certified  copy  has  been  entered 
of  record  as  required  by  the  law  creating  it. 
Anspach's  Appeal,  113  Pa.  St.  37;  Grubb  v. 
Weaver,  19  Pa.  Co.  Ct.  609;  In  re  Wilson,  4 
Pa.  St.  164 :  In  re  Arnold,  46  Pa.  St.  27? ;  Wm. 
Wilson,  etc..  Silversmith  Co.'s  Estate,  150  Pa. 
St.  285;  Gladden  v.  Chapman,  188  Pa.  St.  586. 
Under  an  early  statute,  however,  the  provision 
as  to  record  was  held  to  be  simply  directory. 
Parker's  Appeal,  8  W.  &  S.  (Pa.)  449:  Wal- 
lace's Blstate.  59  Pa.  St.  401, 

But  a  tax  lien  has  been  held  not  to  be  lost  as 
against  general  creditors  by  a  failure  to  trans- 
mit to  the  proper  county  a  copy  of  the  lien  for 
record.  Goodwin  Gas  Stove,  etc.,  Co.'s  Estate, 
166  Pa,  St.  296. 

Statute  Not  Applicable  to  Unseated  Lands. — 
Sinnemahoning   Iron,   etc.,   Co.   v.  Cameron 
County,  12  Pa.  Co,  Ct.  291, 
fi.  Phelan  v.  San  Francisco,  120  Cal.  i. 

6.  In  Absence  of  Statntory  Provision  —  Rsalty. 
—  Bennett  v.  Hunter,  q  Wall.  (U.  S.)  326;  Eaton 
V.  Chesebrough,  82  Mich.  214;  Webb  v.  Bidwell, 
IS  Minn.  479 ;  Burr  v.  Palmer,  53  N.  Y.  App.  Div. 
361.  See  also  Hutchins  v.  Moody,  30  Vt.  655. 

This  time  is  generally  the  time  of  the  assess- 
ment of  the  tax.    Lyon  v.  Alley,  130  U.  S.  177. 

Time  When  Bntv  to  Faj  Arises. —  In  Harrington 
V.  Hilliard^  27  Mich.  271,  it  was  said  that  the 
time  fixed  by  the  statute,  viz.,  the  first  Monday 
in  December  of  the  year  in  which  they  are  as- 
sessed, was  intended  "  to  correspond  with  the 
time  when  the  imposition  of  the  taxes,  for  all 
legal  purposes,  A  to  be  considered  as  consum- 
mated, and  when  for  the  first  time  the  dtity  to 
pay  springs  into  existence  for  any  purpose." 

Amount  Kwtt  Be  Fixed.  —  Strictly  speaking,  a 
lien  does  not  attach  to  the  land  until  the  amount 
of  the  tax  is  fixed.  Wise  v.  L.,  etc..  Wise  Co., 
12  N.  Y.  App.  Div.  319,  affirmed  153  N.  Y. 
507  ;  Barlow  v.  St.  Nicholas  Nat.  Bank,  63  N. 
Y.  400,  20  Am.  Rep.  547. 

7.  Penonalty  —  Ho  Usa  Before  Salsaro.  — 
Maish  V.  Bird,  m  Fed.  Rep.  180;  UeK«r  v, 

737  Volume  XXVII. 


Digitized  by 


Google 


TAXATION, 


Wbni  lim  AttMhM, 


shall  attach.*  In  the  notes  will  be  found  a  number  of  cases  construing  the 
statutory  provisions  of  several  of  the  states.* 


Batchelor,  2  Colo,  591  ;  Palmer  v.  Petttngill,  6 
Idaho  346 ;  State  c.  Rowse,  49  Mo.  $86 ;  Shelby 
r.  Tiddy,  118  N.  Car.  792;  Parsons  v.  Allison, 
S  WatU  (Pa.)  76;  Moore  v.  Marsh,  60  Pa.  St. 
46 :  Blakeslee  v.  Stebbins,  3  Pa.  Dtst.  269 ; 
Helsel  ».  Walker,  7  Pa.  Dist.  628;  Fletcher  v. 
Evans.  12  Pa.  Co.  Ct.  440.  See  also  George  v. 
St.  Louis  Cable,  etc.,  R.  Co.,  44  Fed.  Rep.  117. 

Bftilnad  Property.  —  In  Stevens  v.  Lake 
George,  etc.,  R.  Co.,  82  Mich.  436,  the  general 
lien  of  the  state  against  all  the  personal  prop- 
erty of  a  railroad  company  for  taxes  assessed 
against  it  was  held  to  attach  from  the  time 
when  the  commissioner  of  railroads  filed  a 
computation  of  the  amount  of  the  tax  with  the 
auditor-general.  See  also  San  Diego  Coun^  v. 
Riverside  County,  125  Cal.  495. 

1.  Time  of  MtMUng  of  Uoi  DocMnnlael  bjr 
Lagiilatnre.  —  Phelan  v.  Smith,  32  Wash.  397. 

S.  Varioni  QtatatM  —  CaUfbrnia.  —  Reeve  v. 
Kennedy,  43  Cal.  643 ;  California  L.  &  T.  Co. 
V.  Weis,  118  Cal.  489;  San  Diego  County  v. 
Riverside  County,  1 25  Cal.  495  (railroad  taxes). 

Colorado.  —  Wason  v.  Major,  10  Colo.  App. 
181  (real  property). 

IMftWH*.  —  Chester  v.  Roan,  8  Del.  Co.  R^. 
(Pa.)  66. 

Illinois.  —  Taxes  on  Real  Estate  become  a 
lien  upon  the  land  charged  from  the  first  day 
of  May  in  each  year.  Cooper  v.  Corbin,  105 
111.  224;  Altny  V.  Hunt,  48  111.  45. 

Personal  Property  Taxes  Do  Not  Become  a 
Lien  on  Real  Estate  until  the  collector,  having 
failed  to  collect,  charges  a  sum  on  such  real 
estate  in  his  application  for  judgment  for  de- 
linquent taxes.  Parsons  v.  East  St.  Louis  Gas 
Light,  etc.,  Co.,  108  III.  384;  Carter  v.  Rode- 
wald,  108  111.  3S1. 

No  Lien  Is  Created  on  Personal  Property 
until  the  tax  books  are  placed  in  the  bands  of 
the  collector.  Scbaeffer  v.  People,  60  111.  179; 
Gaar  v.  Hurd,  92  111.  315;  Binkert  v.  Wabash 
R..  Co.,  98  111.  3o6 :  Belleville  Nail  Co.  v.  Peo- 
ple, 98  III.  399 ;  Cooper  v.  Corbin,  105  111.  aa4> 
And  if  the  collector  fails  to  make  any  levy  on 
the  personal  property  until  after  the  return 
day  of  the  warrant,  the  warrant  then  being 
dead,  all  liens  that  might  have  been,  but  were 
not,  perfected  by  a  levy  are  lost.  Ream  v. 
Stone,  102  III.  359.  See  also  Hill  v.  Figley,  23 
111.  418;  Befl  f.  Barnard,  37  HI-  App.  275; 
Crescent  Livery  Co.  t>.  Perkins,  44  111.  App. 

IbUua  —  Ltra  on  Real  Estate. — The  aggre- 
gate amount  of  poll  taxes  and  those  upon  per- 
sonal and  real  estate  is  a  lien  upon  all  real 
estate  of  the  taxpayer  within  the  county,  and 
such  lien  attaches  on  the  first  day  of  January 
in  each  year.  Cones  v.  Wilson,  14  Ind.  465; 
Isaac  V.  Decker,  41  Ind.  410;  Veit  v.  Graff, 
37  Ind.  354.  A  warrantor  before  such  date 
does  not  cov^aant  against  them.  Overstreet  v. 
Dobson,  28  Ind.  256. 

On  Personalty.^ There  is  also  a  lien  upon 
personal  property  for  all  taxes,  but  no  time  is 
fixed  by  statute  for  it  to  attach.  As  between 
the  state  and  the  owner  at  the  time  of  settle- 
jUt^t,  tfip  lien  attaches  aa  soon  as  the  4npiicate 


is  issued  to  the  treasurer.  Cones  v.  Wilson,  14 
Ind.  465.  See  McNiel  v.  Farneman,  37  Ind. 
203;  Barker  v.  Morton,  19  Ind.  146. 

Iowa.  —  Taxes  on  Personal  Property  do  not 
become  a  lien  on  the  real  estate  of  the  owner 
until  they  are  due,  and  they  do  not  become  due 
by  the  mere  assessment  of  the  property  for 
taxation.    Castle  v.  Anderson,  69  Iowa  428. 

As  to  Taxes  on  a  Stock  of  Goods,  sec  Ply- 
mouth County  V.  Moore,  114  Iowa  700. 

Louisiana.  ~  The  filing  of  an  assessment  roll 
in  the  office  of  the  recorder  of  mortgages  acts 
as  a  lien  on  each  specific  piece  of  real  estate 
thereon  assessed,  and  the  same  property  becomes 
subject  to  a  legal  mortgage  after  the  thirty- 
first  day  of  December  of  the  current  year. 
Behan  v.  Assessors,  46  La.  Ann.  870. 

MMlrthWttS. — Taxes  on  Real  Estate  con- 
stitute a  lien  thereon  for  two  years  after  they 
are  committed  to  the  collector,  and  bis  lien 
relates  back  to  the  day  on  which  they  were 
assessed,  Cochran  v.  Guild,  106  Mass.  29,  8  Am. 
Rep.  296;  Hill  V.  Bacon,  no  Mass.  387;  Davis 
V.  Bean,  114  Mass.  358;  and  is  not  secondary 
or  collateral  to  any  personal  liability  of  the  per- 
son to  whom  it  is  assessed.  Swan  v.  Emerson, 
JM9  Mass.  289. 

MldUgan.  —  As  to  when  the  lien  attaches  to 
personalty,  see  Tousey  v.  Post,  91  Mich.  631; 
St.  Johns  Nat.  Bank  v.  Bingham  Tp.,  113  Mich. 
203. 

Kionssota  —  Real  Property.  —  See  Hennepin 
County  V.  St.  Paul,  etc.,  R.  Co.,  33  Minn.  534; 
Martin  County  v.  Drake,  40  Minn.  137:  State 
V.  Northwestern  Telephone  Exch.  Ca,  80  Minn. 
17. 

Kiisonri.  —  State  and  county  taxes  are  made 
3  lien  on  real  estate  from  the  first  Monday  in 
September,  and  the  owner  at  that  time  will 
be  liable  to  a  subsequent  purchaser  for  them, 
on  his  covenant  of  warranty,  even  though  the 
sale  is  prior  to  the  assessment.  McLaren  v. 
Shdile,  45  Mo.  130;  Blossom  v.  Van  Court,  34 
Mo.  390,  86  Am.  Dec.  114. 

The  Lien  Relates  Back  and  tains  effect  from 
the  inception  point  of  the  assessment,  although 
the  assessment  may  not  be  consummated  until 
a  later  day  or  month  in  the  year.  It  is  imma- 
terial that  the  rights  of  a  third  person  who  pur- 
chased for  value  and  without  notice  have 
intervened.    McLaren  v.  Sheble,  45  Mo,  130. 

Robraska.  —  Taxes  Assessed  on  Person^ 
Property  are  a  lien  from  the  delivery  of  the  tax 
list  to  county  treasurer  on  all  the  personal 
property  owned  by  the  persons  assessed. 
Reynolds  v.  Fisher,  43  Neb.  172;  Farmers'  L. 
&  T.  Co.  V.  Memminger,  48  Neb.  1 7 ;  Chamber- 
lain Banking  House  v.  Woolsey,  60  Neb.  516; 
Blanchard  v.  Logan  County,  (Neb.  1902)  80  N. 
W.  Rep.  376 ;  Foster,  etc..  Lumber  v. 
Leisure,  (Nd>.  1902)  91  N.  W.  Rep.  SS*. 

As  to  Real  Estate,  see  Cusbman  v.  Taylor, 
(Neb.  1902)  90  N.  W.  Rep.  207. 

Vow  7«n«y. —  See  Hallinger  v.  Zimmerman, 
63  N.  J.  Eq.  100 ;  Duryee  v.  U.  S.  Credit  System 
Co.,  55  N.  J.  Eq.  311 ;  Robinson  v.  Hulick,  67 
N.  J.  L.  496;  Hoh^statt  v.  Bridgeton,  6m  N.  J, 
L.  169, 
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Fraotioii  <rf  D»y,  —  The  lien  attaches  at  the  earliest  moment  of  the  day  fixed, 
ns  there  is  no  point  of  time  less  than  a  day  at  which  the  tax  may  be  regarded 
as  attaching.* 

5.  To  Vinut  Property  Liea  Attachei.  —  The  statutes  creating  liens  determine 
what  property  shall  be  subject  to  them.*  The  Hen  for  taxes  on  real  estate 
attaches  to  each-  particular  tract  for  that  portion  of  the  tax  assessed  against 
it,  and  a  tax  assessed  against  one  tract  is  not  a  lien  on  the  other  tracts  owned 
by  the  same  person.'  It  is  otherwise,  however,  as  to  the  lien  for  taxes  upon 
personalty.  A  lien  on  personal  property  is  not  confined  to  the  specific  articles 
assessed,  but  attaches  to  all  the  peraonal  property  of  the  person  from  whom 
the  tax  is  due.^    Taxes  on  personal  property  may,  by  statute,  be  made  a  lien 


VerToik.—  No    lien    or    incumbrance   is     taxes  cannot  follow  several  fixtures  as  per- 


created  by  the  tax  until  after  the  liat  contaiuinff 
it  is  confirmed,  Washington  Heights  M.  E. 
Church  V.  New  York,  20  Hun  (N.  Y.)  a©?: 
Barlow  v.  St.  Nicholas  Nat.  Bank,  63  N.  Y, 
399,  20  Am.  Rep.  547 ;  Fisher  v.  New  York, 
67  N.  Y.  73 ;  Colored  Orphans  Assoc.  v.  New 
York,  104  N.  Y.  581  ;  Lathers  v.  Keough,  109 
N.  Y.  583 ;  In  re  Van  Beuren.  (Supm.  Ct.  Spec. 
T.)  66  N.  Y.  Supp.  267 ;  for  the  amount  of  the 
tax  is  not  ascertained  and  determined  until 
confirmation,  Dowdney  v.  New  York,  54  N. 
Y.  186. 

Taxes  are  a  lien  upon  real  property  from  the 
time  when  the  warrant  is  issued  for  their  col- 
lection, and  not  until  then.  Burr  v.  Palmer,  53 
N.  Y.  App.  Div.  358;  Matter  of  Board  of  Edu- 
cation, 59  N.  Y.  App.  Div.  258;  Coudert  V. 
Huerstel,  60  N.  Y.  App.  Div.  83 ;  Lathers  v. 
Ke<%h,  109  N.  Y.  583.  See  also  Rundell  v. 
Lakey,  40  N.  Y.  516;  Matter  of  Babcock.  115 
N.  Y.  455 :  Wise  v.  L.,  etc.,  Wise  Co.,  153  N. 
Y.  507,  la  N.  Y.  App.  Div.  319. 

HDTtk  Dakota  —  Persoml  Property.  —  Swen- 
son  V.  Greenland,  4  N.  Dak.  532. 

Texas.  —  In  State  v.  Farmer,  94  Tex.  232, 
it  was  held  that  a  lien  of  the  state  for  taxes 
against  land  arose  out  of  the  assessment,  and 
did  not  exist  until  that  was  made. 

Tflrmont.  —  The  lien  becomes  fixed  when  the 
officer  by  some  official  act  manifests  his  inten- 
tion to  pursue  the  land  for  the  purpose  of  en- 
forcing the  collection  of  the  taxes;  and  in  the 
case  of  a  nonresident  proprietor,  taxes  become 
a  lien  when  the  constable  has  made  a  list  of 
the  land  and  the  taxes  assessed  thereon,  and 
deposited  it  in  the  town  clerk's  office  for  record. 
Hutdiins  V.  Moody,  34  Vt.  433. 

Wtshlogtoa.  —  As  to  when  the'  lien  attaches 
to  personalty,  see  Pbelan  v.  Smith,  22  Wash, 
397. 

1,  Fraetion  of  Day. —  In  Hill  v.  Bacon,  no 
Mass.  387,  the  grantor  of  a  deed  with  covenant 
of  warranty  dated  April  30  was  in  possession 
of  the  land  conveyed  till  one  o'clock  in  the 
afternoon  of  May  i,  when  he  executed  and  de- 
livered the  deed,  and  the  grantee  immediately 
'took  possession.  The  tax  on  the  land  for  the 
year  beginning  May  i  was  assessed  to  the 
grantor,  who  did  not  pay  it,  and  the  land  having 
been  sold  for  such  nonp.iynient,  it  was  held  that 
there  was  a  breach  of  the  covenant, 

S.  Statata  Creating  Lies.  —  Meyer  v.  Burritt, 
60  Conn,  123;  Albany  Brewing  Co.  v.  Meriden, 
48  Conn.  243, 

fmnd  nztVM,— T(ie  lieq  of  the  state  for 


sonal  property.    State  v.  Goodnow,  80  Mo.  271. 

TnndiisM  — Corporations. —  Taxes  due  to  the 
commonwealth  are  a  lien  on  the  franchises  and 
property,  both  real  and  personal,  of  corporations 
and  limited  partnerships,  Goodwin  Gas  Stove, 
etc.,  Co,'s  Estate,  3  Pa.  Dist.  483,  afhrmed  166 
Pa.  St.  296.  See  generally  the  title  Taxation 
(Corporate),  post. 

Fnuuhist  Tax  Ziu  on  Aneti  of  Sank. — Mid- 
dlesboro  v.  Coal,  etc..  Bank,  108  Ky.  680. 

Bailroad.  —  Taxes  on  the  capital  stock  of  a 
railroad  constitute  a  lien  on  th£  real  property 
of  the  company.  Union  Trust  Co.  v.  Weber, 
96  111-  346. 

The  Personal  Property  of  a  Bailroad  ia  within 
a  statute  providing  that  the  state  shall  have  a 
lien  on  a  railroad  and  all  appurtenances  thereof. 
Stevens  v.  Lake  George,  etc.,  R.  Co.,  82  Mich. 
426. 

Shares  of  Stock.  —  Where  a  statute  provided 
that  the  capital  stock  of  a  bank,  and  not  the 
shareholders,  should  be  taxed.  It  was  held  that 
the  tax  was  against  the  shareholders,  and  that 
a  provision  for  its  payment  by  the  bank  was 
but  a  method  of  collecting  the  tax  from  the 
stockholders,  the  lien  being  on  the  stock  and 
not  on  any  property  of  the  bank.  Cleveland 
Trust  Co.  V,  Lander,  10  Ohio  Cir.  Dec.  452,  19 
Ohio  Cir.  Ct,  271. 

3.  Baal  Estats  —  Each  Fartlonlar  Tnot.  — 
Meyer  v.  Burritt,  60  Conn,  117;  Hellman  v. 
Burritt,  62  Conn.  438 ;  Meridan  v.  Maloney,  74 
Conn.  90 ;  Binkert  v.  Wabash  R.  Co,,  98  Illi 
215;  Kepley  v,  Jansen,  107  111,  80;  Beban  t>. 
Assessors,  46  La.  Ann,  870 ;  Hayden  v.  Foster, 
13  Pick.  (Mass.)  49a;  State  v.  Sargeant,  76  Mo. 
557 ;  State  v.  Baker,  49  Tex.  763 ;  Edmonson  v. 
Galveston,  53  Tex.  157 ;  Jodon  v.  Brenham,  57 
Tex.  655.  See  also  Bchan  v.  Assessors,  46  La. 
Ann.  870;  State  v.  Hand,  41  N.  J,  L.  St7>  But 
see,  under  express  statutory  provisions.  Cones 
p,  Wilson,  14  Ind.  465;  Geren  v.  Gruber,  26 
La.  Ann.  697. 

Bale  of  Separats  Tracts.  —  In  State  v.  Hand,  41 
N.  J,  L.  518,  it  was  held  that  two  separate  lots 
of  land  could  not  be  sold  together  for  the  taxes 
which  were  separately  assessed  against  each 
lot. 

4.  Personalty —=  Lien  Not  Confined  to  Spodfls 
Artieles.  —  Hill  v.  Figley,  23  111.  418;  Crescent 
Livery  Co.  v.  Perkins.  44  111.  App.  373;  Binkert 
V.  Wabash  R.  Co.,  98  111.  206 ;  Gaar  v.  Hurd,  92 
111.  330;  Cooper  V.  Corbin,  105  III.  224;  Barker 
V.  Morton,  19  Ind.  146;  Hill  c  Palmer,  32 
Neb.  633  J  Refolds  t>.  Fisher,  43  Nd>.  172; 
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upon  the  realty  of  the  taxpayer  as  well  as  upon  his  personalty;^  but  unless 
it  is  expressly  so  provided  by  statute,  no  such  lien  exists.'  And  so  taxes 
levied  on  land  do  not  constitute  a  lien  on  personal  property  in  the  absence  of 
a  statute  to  that  efiFect.'  Taxes  assessed  on  personal  property  have  been  held 
not  only  to  be  a  lien  on  the  property  assessed,  but  on  that  subsequently 
acquired.* 

iMd,  Kot  btemt  la  Lud.  — The  tax  lien  on  real  estate  attaches  to  the  land 
itself,  and  not  to  any  particular  interest  therein.' 


Farmen  L.  &  T.  Co.  v.  Memmingcr,  48  Neb. 
17;  Chamberlain  Banking  House  v,  Woolsey, 
60  Neb.  516. 

Spedflo  Pnqierty. —  But  in  Lee  v.  Stanard,  15 
Colo.  App.  loi,  it  was  held  that  the  lien  created 
by  the  levy  or  assessment  of  taxes  on  personal 
property,  such  as  a  herd  of  range  horses, 
attached  only  to  the  specific  property  attached 
or  levied  upon,  and  while  for  the  collection  of 
taxes  any  property  belonging  to  the  person 
assessed  might  be  taken,  as  against  subsequent 
purchasers  or  incumbrancers  only  the  property 
to  which  the  lien  attached  could  be  seized. 
See  also  Chicago  Bazaar  Co.  v.  McNichols,  13 
Colo,  App.  154. 

And  in  Arkansas  under  a  statute  declaring 
that  "  taxes  assessed  upon  real  or  personal 
property  shall  bind  the  same,"  and  that  "  all 
taxes  assessed  shall  be  a  lien  upon  and  bind 
the  property  assessed,"  it  was  held  that  the 
taxes  on  each  class  of  personal  property  were 
a  lien  only  on  the  property  of  that  class,  but 
the  whole  tax  of  each  class  was  a  lien  on  every 
item  of  that  class.  Bridwell  v.  Morton,  46 
Ark.  73. 

1.  TazM  on  Pertonaltr  Lisa  on  Bealty.  —  Cali- 
fornia L.  &  T.  Co.  V.  Weis,  118  Cal.  489; 
Palmer  v.  Pettingill,  6  Idaho  346;  Carter  v. 
Rodewald,  108  111,  351 ;  Isaacs  v.  Decker,  41 
Ind.  410 ;  Peckham  v.  MitUkan,  99  Ind.  352 ; 
Garrettson  v.  Scofleld,  44  Iowa  35 ;  Paulson  v. 
Rule,  49  Iowa  576;  New  England  L.  &  T.  Co. 
V.  Young,  8t  Iowa  732;  State  v.  Newark,  42 
N.  J.  L.  38;  Miller  v.  Anderson,  i  S.  Dak.  539! 
Iowa  Land  Co.  v.  Douglas  County,  8  S.  DaJc 
491. 

All  FMptr^,  Bdth  Bo«l  and  Fanoul,  of  the 

tax  debtor  may  be  made  subject  to  llie  Hen. 
Beard  V.  Allen,  141  Ind.  348;  Adams  v.  Davis, 
109 'Ind.  10;  Justice  v.  Logansport,  loi  Ind. 

326. 

Tenancy  by  Entirety.  —  Under  such  a  statute, 
land  held  by  a  husband  and  wife  as  tenants  by 
fhe  entirety  is  not  subject  to  a  lien  for  taxes  on 
the  husband's  personal  estate.  Morrison  v. 
Seybold,  92  Ind.  298. 

OwneAUpof  OUiar  Property. — Such  a  lien  is 
not  affected  by  the  fact  that  the  owner  had 
other  and  personal  property  which  might  be 
taken  on  "a  tax  warrant.  Albany  Brewing  Co. 
V.  Meriden,  48  Conn.  243- 

Improvemants  of  Bealty.  —  People  v.  Smith, 
123  Cal.  70. 

Uen  on  Eealty  bat  Hot  on  Pmonal^.  —  It  was 
provided  by  statute  that  every  tax  should  have 
the  effect  of  a  judgment  against  the  person,  and 
every  lien  the  force  and  effect  of  an  execution 
duly  levied  against  all  personal  property.  It 
was  also  enacted  that  every  personal-property 
tax  should  be  a  lien  on  the  owner's  realty. 


Another  provision  authorized  certain  real-prop- 
erty liens  for  real-property  taxes.  It  was  held 
that  no  tax  lien  attached  to  assessed  personal^ 
the  owner  of  which  owned  no  realty,  and  hence 
the  sale  for  taxes  of  such  personalty  in  the 
hands  of  an  innocent  purchaser  sbojild  be 
enjoined.    Walsh  v.  Croft,  27  Mont  407. 

Illinois  —  Reoasai^  of  Charging  Lion  on  Par- 
tieolar  Traot.  —  Sec  Carter  v.  Rodewald,  108 
111.  351 ;  Parsons  v.  East  St.  Louis  Gai  Light, 
etc.,  Co.,  108  in.  380;  Belleville  Nail  Co.  v. 
People,  98  HI.  399- . 

TazM  Anesied  Against  the  ParMuI^  of  « 
Partnorship  have  been  held  to  become  a  lien 
on  the  real  property  of  an  individual  partner 
subsequently  acquired.  Bibbins  V.  Clark,  90 
Iowa  230. 

S.  Gifford  t>.  Callaway,  8  Colo.  A|^.  359; 
In  rt  Lord,  etc.,  Cfaemieal  Co.,  7  Del.  Gi.  348 ; 
State  V.  Powell,  44  Mo.  436 ;  State  r.  Hand,  41 
N.  J.  L.  518;  Unn  v.  O'Netl,  SS  N.  J.  L.  58. 

8.  Anderson  o.  State,  23  Miss.  459 ;  Bailey  v. 
Fuqua,  24  Miss.  497;  Parker's  Appeal,  s  Pa.  St. 
390. 

4.  After-aoqnirod  Property.  —  Bibbins  v.  Clark, 
90  Iowa  230 ;  Foster,  etc..  Lumber  Co.  v.  Leis- 
ure, (Neb.  1902)  91  N.  W.  Rep.  556.  See  also 
CummingB  v.  Easton,  46  Iowa  185. 

9.  Laid,  Hot  btwMt,  Snl^oet  of  Uan.  —  Oiter- 
berg  V.  Union  Trust  Co.,  93  U.  S.  424; 
Spratt  v.  Price,  18  Fla.  289;  New  England  L, 
&  T.  Co.  V.  Young.  8t  Iowa  740;  Cooper  tf. 
Holmes,  71  Md.  20;  Parker  v,  Baxter,  2  Gray 
(Mass.)  185;  Spiech  V.  Tiemey,  $6  Neb.  514; 
Eastman  v.  Thayer,  60  N.  H.  408;  Miller  v. 
Anderson,  i  S.  Dak.  544. 

OwunUp  —  BMlden^.  —  Tlie  Uen  attaclies 
without  regard  to  ownenfaip.  Dunlap  v.  Galla- 
tin County,  15  111.  7.  So  it  matters  not  whether 
the  owner  be  a  resident  or  a  nonresident.  Ed- 
wards V,  Beaird,  i  111.  70. 

BoTonas  Aot.  —  But  where  an  act  of  Congress 
made  the  land  upon  which  whisky  was  distilled 
liable  for  the  taxes  due  to  the  government  for 
the  distillation,  it  was  held  that  this  did  not 
apply  where  the  distillation  was  1^  one  upon 
the  land  of  another  without  bis  knowledge  or 
consent.   Gudger  v.  Bates,  $a  Ga.  285. 

Title.  — In  Oldham  v.  Jones,  5  B.  Mon.  (Ky.) 
458,  it  was  said :  "  The  law  requires  the  title 
as  well  as  the  land  to  be  entered,  not  only 
to  enable  the  commonwealth  to  impose  the  tax, 
but  to  collect  it.  The  lien  for  its  payment  is 
upon  the  title  as  well  as  the  land.  When  the 
register  exposes  the  land  for  sale,  he  at  the 
same  time  announces  the  title  which  tiie  pur- 
chaser will  obtain,  and  upon  that  title  alone  the 
purchnser  agrees  to  rely." 

Property  Hold  nndor  a  Contraet  of  PnnbaM^ 
upon  which  a  part  of  the  purchase  money  has 
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to  Wmnff  TiTMB.  —  It  follows,  as  the  lien  attaches  to  the  land,  and 
not  to  any  particular  interest  in  it,  that  it  may  be  valid  although  the  tax  is 
a»5es5i;d  to  the  wrong  person.* 

6.  Priority  of  Lien.  —  It  is  within  the  constitutional  power  of  the  legislature 
to  make  the  tax  a  lien  superior  to  any  other  security,  incumbrance,  or' lien 
arising  either  before  or  after  the  assessment  of  the  t^x,  and  in  many  states 
the  legislature  has  exercised  this  power.*    But  such  priority  will  not  be 

New  Jersey.  —  Hopper  v.  Malleson,  i6  N.  J. 
Eq.  386;  Morrow  v.  Dows,  a8  N.  J,  £q.  459; 
Hardenliergh  v.  Converse,  31  N.  J.  Eq.  500; 
Patersoo  v.  O'Neill,  33  N.  J.  Eq.  386;  Howell 
V.  Essex  County  Road  Board,  3J  N.  J.  Eq.  675 ; 
Lydecker  v.  Palisade  Land  Co.,  33  N.  J.  Eq. 
415;  Allen  V.  Allen,  34  N.  J.  Eq.  493;  Hand  v. 
Startup,  38  N'.  J.  Eq.  115;  Robinson  v.  Hulick, 
67  N.  J.  L.  496;  Matter  of  W.  S.  Car  Co.,  60  N. 
J.  Eq.  514. 

Ohio,  —  Creech  v.  Pittsburg,  etc.,  R,  Co.,  3 
Ohio  Dec  365;  Donohue  v.  Brothertoo,  10  Ohio 
Dec  47,  7  Ohio  N.  P.  367. 

Oregon.  —  Ross  v.  Portland,  43  Oregon  134. 
Pennsylvania.  —  Ancona  v.  Becker,  3  Pa.  Dist. 
86;  Snyder  v.  Mogart,  s'Pa.  Dist.  148.  17  Pa. 
Co,  Ct.  I  ;  Strasburger  v.  Guinter,  23  Pa,  Co, 
Ct.  481;  Titusville's  Appeal.  108  Pa,  St,  600; 
Auspach's  Appeal,  112  Pa.  St.  27;  Hazlett  v. 
McCutcheon.  138  Pa.  St.  539!  Ellis  v.  Kies,  i 
Dauphin  Co.  Rep.  (Pa.)  195.  See  also  Pen  nock 
p.  Hoover,  5  Rawle  (Pa.)  391.  Formerly  no 
priority  of  lien  was  given  to  taxes  in  Pennsyl- 
vania. Gormley's  Appeal,  27  Pa.  St.  49 ;  Pitts- 
burgh's Appeal,  40  Pa.  St.  455 ;  Allegheny 
City's  Appeal,  41  Pa.  St,  60;  Cadmus  v.  Jack- 
son, 52  Pa.  St.  295. 

Texas.  —  See  Ft.  Worth  V.  Boulware,  26  Tex. 
Civ.  App.  76. 

Virginia.  —  Simmons  v.  Lyle,  33  GratL  (Va.) 
753 ;  Thomas  v.  Jones,  94  Va.  756. 

Wyoming.  —  Lobban  v.  State,  9  Wyo.  377. 
And  see  the  statutes  of  the  various  states. 
Vebraska  —  Dlstlnotlon  Bstween  Bealty  and  Per* 
■onaltj.  —  In  Nebraska  the  lien  for  taxes  on 
real  estate  is  superior  to  any  mortgage  or  in- 
cumbrance thereon,  Eddy  v.  Kimerer,  61  Neb. 
498;  Campbell  v.  Gawlewicz,  (Neb.  1902)  91  N. 
W.  Rep.  569.  But  in  respect  to  taxes  on  per- 
sonalty no  priority  is  given  over  liens  on  the 
personalty  assessed  which  were  created  before 
the  assessment.  Reynolds  v.  Fisher,  43  Neb. 
172 ;  Reynolds  v.  McMillan,  43  Neb.  183 ; 
Farmers  L.  &  T.  Co.  v.  Memminger,  48  Neb,  17 ; 
Chamberlain  Banking  House  v.  Woolsey,  60 
Neb.  516;  Blanchard  v.  Logan  County,  (Ndi. 
1902)  89  N.  W.  Rep.  376. 

Di  VfW  Tork,  in  the  absence  of  a  statute 
giving  priority  to  a  lien  for  taxes,  it  is  held 
that  a  specific  lien  on  personal  property,  ac- 
quired by  attachment  in  an  action  at  law,  cannot 
be  displaced  in  favor  of  a  subsequent  claim  for 
taxes  on  the  same  property  where  no  specific 
lien  has  been  acquired  by  warrant  or  any  legal 
process.  Wise  v.  L.,  etc.  Wise  Co.,  153  N.  Y. 
S07. 

Priority  Bfltvara  Stat*  and  Knnlelpiilltv. — 

The  lien  of  municipal  taxes  to  which  priority  is 
given  over  prior  mor^ages  and  other  incum- 
brances will  not,  as  a  rule,  supersede  mortf^e^s 
made  to  the  state  or  its  renresentatives.  hp- 
cause  the  state  is  not  affected  by  such  a  stat- 
ute, except  by  express  mention  or  necessary 
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been  paid,  is  subjecf  to  sale  for  taxes.  National 
Bank  v.  Danforth,  80  Ga.  55 ;  Morgan  v.  Buries, 
90  Ga.  387. 

BMBdndon  ud  XvnnlflBi.  —  Under  some  of 
the  statutes  the  lien  is  on  the  reversioner's  in- 
terest as  well  as  on  that  of  the  life  tenant.  See 
Spiecb  V.  Tiemey,  56  Neb.  514.  In  other  juris- 
dictions, however,  the  contrary  is  held.  See 
Sute  V.  Campbell,  (Tenn.  1897)  41  S.  W.  Rep. 
937;  Nashville  v.  Cowan,  10  Lea  (Tenn.)  21a; 
Stovall  V.  Austin,  16  Lea  (Tenn.)  700;  Fergu- 
son V.  Quinn,  97  Tenn.  46;  Tabb  v.  Com.,  98 
Vo.  47.   And  ace  the  title  Tax  Titlxs,  post. 

Kortgages.  — In  Dekum  v.  Multnomah  County, 
38  Oregon  253,  it  was  held  that  under  the 
mortgage-tax  law  of  the  state  a  mortgage  on 
real  property  was  an  interest  in  the  land  which 
might  be  sold  for  the  payment  of  any  taxes  due 
thereon. 

1.  To  Whom  Assessed.  —  Union  Trust  Co.  v. 
Weber,  96  111.  346';  Cobban  v.  Hinds,  33  Mont. . 
338;  Chester  v.  Roan,  8  Del.  Co.  Rep.  (Pa.)  66; 
Vanarsdalen's  Appeal,  3  W.  N.  C.  (Pa.)  463; 
Pittsburgh  v.  Hannon,  8  Pa.  Dist.  188;  Dnn- 
gan's  Appeal,  88  Pa.  St.  414. 

An  Assessment  on  Bank  Btock  in  the  name  of 
the  bank,  instead  of  in  the  names  of  the  indi- 
vidual stockholders,  does  not  invalidate  the  lien. 
Small  V.  Lawrencd>tu^fa,  128  Ind.  331. 

8.  Prtoritr  of  Um — California.  —  California 
U  ft  T.  Co.  V.  Weis,  118  CaL  489. 

Colorado.  —  Gifford  v.  Callaway,  8  Colo.  App, 
359- 

ConnecHcut.  —  Albany  Brewing  Co.  v.  Mcri- 
den,  48  Conn.  243. 

Delaware.  —  Rhoads  r.  Given,  s  Houst.  (Dei.) 
183. 

Georgia.  —  Verdery  v.  Dotterer,  69  Ga.  198; 
Morgan  v.  Burks,  90  Ga.  387;  Brooka  v.  Mat- 
ledge,  100  Ga.  367. 

Illinois.  —  Cooper  v.  Corbin,  105  111.  224. 

Indiana.  —  Jenkins  v.  Newman,  122  Ind.  99; 
Fisher  V.  Brower,  159  Ind.  145.  See  also  Fer- 
ris V.  Berkshire  L.  Ins.  Co.,  139  Ind.  486, 

Iowa.  —  New  England  L.  &  T.  Co.  v.  Young, 
81  Iowa  732. 

^OfMiu.  —  Opdyke  v.  Crawford,  19  Kan.  €04; 
Gilman  v.  Stock  Exch.  Bank,  64  Kan.  87 ;  Kerr 
V.  Hoakinson,  5  Kan.  App.  193. 

Lomsiona.  —  In  re  Douglas,  41  La.  Ann.  765  ; 
Behan  v.  Assessors,  46  La.  Ann.  870. 

Maine.  —  Williams  v.  Hilton,  35  Me.  547,  58 
Am.  Dec.  729. 

Marvlntd.  —  American  Casualty  Ins.  Co. '9 
Case,  82  Md.  535. 

Massachusetts.  —  Parker  v.  Baxter,  3  Gray 
(Mass.)  185. 

Missouri.  —  Keating  v.  Craig,  73  Mo.  S07; 
Rohrer  v.  Oder.  134  Mo.  34. 

Montana.  —  Fryer  V.  Metz,  la  Montg.  Co. 
Rep.  (Pa.)  108. 

New  Hampshire.  —  Eaatman  v.  Th^er,  60  N. 
H.  408. 
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implied*  unless  such  clearly  appears. to  have  been  the  legislative  intent.* 
And  the  mere  declaration  that  taxes  ^all  be  a  lien  on  the  property  assessed 
has  been  held  not  to  be  sufficient  to  give  precedence  to  the  lien.'  The  stat- 
ute creating  the  lien  may  give  to  H  precedence  over  all  liens  and  incumbrances 
existing  prior  to  tlie  passage  of  such  statute ;  *  but  this  retrospective  effect 
will  not  be  given  in  the  absence  of  clear  legislative  intent.* 

7.  Tennination  of  Lien  —  a.  In  General.  —  Payment  or  tender  at  the 

f)rjper  time  and  place  and  to  the  proper  officials  will  generally  di^scharge  the 
ieu;*  so  the  lien  may  be  terminated  by  abandonment  on  the  part  of  the  tax- 
ing power/  by  statutory  limitation,**  or  by  the  repeal  of  the  statute  under 
wuicti  the  taxes  are  levied,  unless  there  is  a  clear  intention  to  continue  the 
lien.*  But  the  lien  is  not  lost  by  a  change  of  county  boundaries, nor  by 
mere  delay  in  collecting,  not  amounting  to  abandonment.**  Nor  does  the 
fact  that  some  one  is  personally  liable  for  the  taxes  relieve  real  estate  of  a  tax 


implication.  U.  S.  v.  Hoar,  2  Mason  (U.-  S.) 
314;  Public  School  Trustees  v.  Trenton,  30  N. 
J.  Eq.  667 ;  State  v.  Van  Hovenberg,  (N.  J. 
1899)  45  Atl.  Rep.  439. 

Fwuity  for  HoapkTmant  Inolnded  in  Vtbaltf.  — 
TitusviUe's  Appeal,  108  Pa.  St.  600. 

Faramoant  Tax  Lien  Frivtleged  from  Xaxilul- 
Ing. — People's  Sav.  Bank  v.  Tripp,  13  R.  I. 
621,  But  in  the  absence  of  statutory  priority 
taxes  are  marshaled  according  to  the  general  law 
determining  the  rank  of  liens.  Gormley's  Ap- 
peal, 27  Pa.  St.  49. 

1.  Priority  Hot  ImpUed,  —  Giflord  v.  Calla- 
way, 8  Colo.  App.  359;  Chamberlain  Bankins 
House  V.  Woolsey,  60  Neb.  516;  Public  School 
Trustees  v.  Trenton,  30  N.  J.  Eq.  679;  Howell 
V.  Essex  County  Road  Board,  33  N.  J.  Eq.  676 ; 
Roraback  v.  Stebbins,  4  Abb.  App.  Dec.  (N.  Y.) 
too;  Wise  v.  L.,  etc..  Wise  Co.,  12  N.  Y.  App. 
Div.  319;  Rhein  Bldg.  Assoc.  v.  Lea,  100  Pa. 
St.  214. 

3.  Morrow  v.  Dows,  28  N.  J.  Eq.  459,  hold- 
ing that  intention  to  give  priority  appeared 
where,  in  addition  to  the  declaration  that  the 
tax  should  be  a  lien  upon  the  land,  the  law  au- 
thorized a  sale  of  timber ;  Doremus  v,  Cameron, 
49  N,  J.  Eq.  I,  See  also  Paterson  v.  O'Neill, 
32  N.  J,  Eq.  386;  Pennington  v.  Mendes,  38  N. 
J.  Eq,  336;  State  v.  Newark,  42  N.  J.  L.  45; 
Howell  V.  Essex  County  Road  Board,  32  N.  J. 
Eq.  677.  virtually  overruling  O'Neill  v.  Dringer, 
31  N.  J.  Eq.  S07. 

8.  Here  Declaration  of  Lien  GItob  Vo  Priority. 
—  St,  Johns  Nat.  Bank  v.  Bingham  Tp.,  113 
Mich.  203 ;  Lucking  v.  Ballantyne,  (Mich.  1903) 
94  N.  W.  Rep.  8;  Miller  v.  Anderson,  i  S.  Dak. 
539 ;  Iowa  Land  Co.  v.  Douglas  County,  8  S. 
Dak.  491.  But  see  Minnesota  v.  Central  Trust 
Co.,  (C.  C.  A.)  94  Fed.  Rep.  344,  decided  under 
the  Minnesota  statute.- 

Tazoa  Fanonalty  Lira  on  Baalty. — Although 
a  statute  constitutes  a  tax  on  personal  proper^ 
a  lien  on  real  estate  of  the  person  assessed, 
such  lien  is  subordinate  to  an  antecedent  mort- 
gage on  the  real  estate  where  the  statute  makes 
no  attempt  to  fix  its  priority  in  respect  to  other 
liens.  Gifford  v.  Callaway,  8  Colo.  App.  359; 
Bibbins  v.  Clark,  90  Iowa  230  [overruling  New 
England  L.  &  T.  Co.  v.  Young,  81  Iowa  732]  ; 
Pihhins  v.  Polk  County,  100  Iowa  493;  Miller  v, 
Anderson,  i  S.  Dak.  539;  Lobban  v.  State,  9 
Wyo.  38a. 


So  in  State  v.  Newark,  42  N.  J.  L.  38,  it  was 
held  that  taxes  assessed  on  real  estate  had 
priority  over  mortgages,  but  taxes  assessed  on 
personal  property  of  the  owners  of  land  had  not 
auch  priority.  And  this  would  seem  to  be  the 
doctrine  in  Illinois.  See  Dunlap  v.  Gallatin 
County,  15  111.  7 ;  Binkert  v.  Wabash  R.  Co.,  98 
III.  305. 

4.  KetroaotiTe  Efltet  of  Statnte. —  O'Brien  v. 
Cogswell,  17  Can.  Sup.  Ct.  420;  Lydecker  v. 
Palisade  Land  Co.,  33  N."J.  Eq.  415.  See 
also  State  v.  Newark,  42  N.  J.  L.  45. 

5.  Finn  v.  Haynes,  37  Mich.  62.  See  alao 
Harriaoo  v.  Metz,  17  Mich.  377. 

6.  PaTnunt  of  Tender.  —  Bennett  v.  Hunter,  9 
Wall.  (U.  S.)  326;  Chaffe  v.  LudeUng,  34  La. 
Ann.  962.  And  see  infra,  this  title,  Paymtnt 
and  Tender.    ,  - 

Ai  to  Sabrogatlon  to  the  Bights  9i  the  State, 
see  the  title  Subrogation,  ante,  p.  199. 

7.  Abandonnwsti — Bradley  v.  Hintrager,  61 
Iowa  337- 

8.  See  infra,  this  subsection,  Statntory  Limi- 
tation. 

9.  Bepeal  of  Btatnte.—  McQuilkin  v.  Doe,  8 
Blackf.  (Ind.)  581 ;  Duryee  f.  U.  S.  Credit 
System  Co.,  SS  N.  J.  Eq.  3";  Gull  River 
Lumber  Co.  v.  Lee,  7  N.  Dak.  135 ;  Bryan  v. 
Harvey,  11  Tex.  311.  See  also  Mount  v.  State, 
6  Blackf.  (Ind.)  25.  Compare  Gardenhire  v. 
Mitchell,  21  Kan.  83,  wherein  the  lien  was 
held  to  be  preserved  under  a  general  law  pro- 
viding that  the  repeal  of  a  statute  diould  not 
affect  any  right  accrued  under  the  statute  re- 
pealed. And  see  Smith  v.  Kelly,  24  Oregon 
464;  Alliance  Trust  Co.  v.  Multnomah  County, 
38  Oregon  433,  in  which  cases  it  was  held  that 
a  repeal  of  the  tax  law  does  not  destroy  the 
remedy  with  respect  to  the  existing  taxes. 

Bepeal  by  Implleation.  —  See  Philadelphia  v. 
Kates,  150  Pa.  St.  30. 

Bahotantlal  Bd-enaetmoBt  may  furnish  ground 
for  inferring  that  the  legislature  intended  to 
reserve  and  continue  the  lien  for  taxes  which 
had  accrued  under  prior  statutes.  Gorley  v. 
Sewell.  77  Ind.  316. 

10.  Not  Lost  by  Change  of  Cormtr  Boundaries.  — 
Moss  V.  Shear,  25  Cal.  38,  85  Am.  Dec.  94; 
Devor  V.  McQintock,  9  W.  &  5.  (Pa.)  80. 

11.  Hot  Lost  by  Mere  Delay  in  Oolleotinir.  —  Iowa 
Land  Co.  v.  Douglas  County,  8  S.  Dak.  491. 
Compart  Rolunaon  v.  Bierce,  loa  Tenn.  428. 
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lien.^  And  a  Hen  on  personal  property  for  the  taxes  assessed  against  it  has 
been  held  not  to  be  lost  by  a  failure  to  take  the  steps  necessary  to  make  the 
taxes  a  lien  on  the  land  of  the  owner.* 

b.  Statutory  Limitation.  —  The  statute  sometimes  gives  a  perpetual 
lien  which  cannot  be  divested  by  mere  lapse  of  time.'  Where  the  duration 
of  the  lien  is  expressly  limited  by  statute  it  is  of  course  lost  by  the  expiration 
of  the  statutory  period.^  Provision  is  sometimes  made,  however,  for  its 
renewal,'^  and  the  statutes  sometimes  provide  that  land  may  be  sold  for  taxes 
after  the  expiration  of  the  statutory  term  of  the  tien,  unless  the  land  has  been 
alienated  in  the  meantime.* 

i(«rg«r.  —  Where  a  judgment  is  obtained  in  a  tax  suit  the  tax  lien  is  not 
merged  in  the  judgment  lien  so  as  to  expire  in  the  time  limited  for  a  general 
judgment  Hen.' 


1.  Pmoul  Uaomtf.  —  Gable  v.  Seibeo,  137 

Ind.  155. 

The  Inftttation  of  a  Pttraoiial  Action  for  the 

recovery  of  a  tax  does  not  divest  its  lien. 
Eacbbach  v.  Pitts,  6  Md.  71. 

8.  PerMnal  Property.—  Duryee  v.  U.  S.  Credit 
System  Co.,  55  N.  J.  Eq.  311. 

3,  Perpetual  Lien.  —  See  Gulf  States  Land 
Co.  V.  Parker,  60  Fed.  Rep.  974 ;  Adams  v. 
Davis,  109  Ind.  10;  Gable  v.  Seiben,  137  Ind. 
155;  Beard  v.  Allen,  141  Ind.  248.  See  also 
Rochford  v.  Fleming,  10  S.  Dak.  24,  holding 
that  the  lien  of  a  county  for  taxes  was  not  lost 
by  the  county  bidding  in  the  land  at  a  sale  for 
tuch  taxes.  Comport  Adams  v.  Osgood,  4a 
Neb.  450,  wherein  it  was  said :  "  Whatever 
may  be  the  rule  elsewhere,  we  think,  under  our 
statutes,  that  the  only  ,way  by  which  a  valid  tax 
existing  against  real  estate  here  can  be  dis- 
charged is  by  the  payment  of  such  tax,  unless 
such  real  estate  be  sold  for  taxes  and  the  holder 
of  the  tax  lien  fails  to  bring  suit  to  foreclose 
the  same  for  five  years  after  the  expiratioii  of 
the  time  to  redeem."  And  see  Spiech  v,  Tier- 
ney,  56  Neb.  517;  Johnson  v.  Finley.  54  Neb. 
733  ;  Black  V.  Leonard,  33  Neb.  745. 

Special  and  Oeneral  Laws.  —  A  general  statute 
limited  the  lien  for  taxes  to  two  years ;  an  act 
incorporating  a  certain  town  provided  that  a 
tax  lien  on  real  estate  should  "  remain  a  lien 
thereon  until  paid."  It  was  held  that  the  latter 
provision  superseded  that  omtained  in  the 
general  act.  Skinner  v.  Christie,  $a  N.  J.  Eq. 
720. 

So  in  Wells  County  v.  McHenry,  7  N.  Dak. 
246,  it  was  held  that  a  tax  lien  on  real  estate 
having  been  declared  to  be  perpetual,  no  lapse 
of  time  would  bar  a  remedy  to  enforce  such 
lien  against  the  land,  and  that  no  limitation 
statute  could  be  invoked  as  a  defense  to  the 
proceedings  to  foreclose  the  tax  lien. 

But  in  State  v.  Bellin,  79  Minn.  131,  it  was 
held  that  a  statute  providing  that  the  lien  for 
taxes  on  real  property  should  continue  until 
they  were  paid  did  not  affect  the  provision  of 
the  statute  of  limitation  applicable  under 
previous  decisions  to  taxes  and  tax  judgments. 

4.  Time  Fixed  by  Statute.  —  Isaac  v.  Swift,  10 
CaL  80,  70  Am.  Dec.  698 ;  Field  v.  West  'Orange 
Tp.f  37  N-  J-  Eq.  434;  Kirkpatrick  v.  New 
Bnuswick,  40  N.  J.  Eq.  46:  Johnson  v.  Van 
Horn,  45  N.  J,  L.  136;  Burnet  v.  Dean,  63  N. 
J.  Eq.  353;  Philadelphia  v,  Rebank,  12  Pa.  Co. 
Ct  526 :  Grubb  V.  Weaver,  19  Fa.  Co.  Ct.  609 ; 
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Philadelphia  v.  Heister,  142  Pa.  St.  39.  See 
also  Philadelphia  v.  Kates,  150  Pa.  St.  30; 
Philadelphia  v.  Scott,  93  Pa.  St.  25.  Compare 
Brooke  v,  Kaufman,  6  Pa.  Dtst.  513;  Chester 
V.  Sinex,  8  Del.  Co.  Rep.  (Pa.)  160. 

Hseswity  for  Sale  Within  Period.  —  In  Dubois 
r,  Poi^hkeepsie,  2a  Hun  (N,  Y.)  117,  it  was 
held  (that  a  Nile  made  subsequent  to  the  two 
years  prescribed  for  the  continuance  of  the 
lien  was  invalid  although  preliminary  proceed- 
ings were  begun  within  that  period. 

Statute  Held  to  Be  Prospective  Only.  —  Hart  v. 
New  Orleans,  $1  La.  Ann.  912.  See  also  Par- 
ham's  Succession,  51  La.  Ann.  980;  Gowland 
V.  New  Orleans,  52  La.  Ann.  2042. 

0.  Mn  Taeiaa  t«  Berive  Uen.  —  See  Philadel- 
phia V.  Kates,  150  Pa.  St.  30;  Philadelphia  v. 
Reeves,  15  Pa,  Super.  Ct.  535;  Philadelphia  v. 
Rebank,  iz  Pa.  Co.  Ct.  526. 

In  Pennsylvania  it  has  been  held  that  the 
lien  of  roistered  taxes  on  real  estate  is  lost 
unless  a  scire  facias  sur  claim  is  issued  before 
the  expiration  of  five  years  from  the  first  day 
of  January  following  the  year  for  which  the 
taxes  were  assessed.  Philadelphia  v.  Browning, 
13  Pa.  Super.  Ct.  164;  Philadelphia  v,  Heister, 
142  Pa.  St.  39;  Philadelphia  v.  Kates,  150  Pa. 
St.  30.  But  where  the  lien  filed  comprises  taxes 
for  more  than  one  year,  and  the  lien  for  taxei 
for  some  of  the  years  is  lost  before  the 
issuance  of  the  sci.  fa.,  after  judgment  is  ob- 
tained, it  cannot  be  divided  and  that  relating 
to  the  invalid  years  be  stridcen  off.  Philadel- 
phia V.  Browning,  13  Pa.  Super.  Ct.  164. 

■•w  Taney  Statute  ~  Statatory  Limitation  Rot 
Extended.  —  Hamed  c  Camden,  66  N.  J.  L. 
520. 

e.  Bale  After  Expiration  of  Statutory  Term.  — 

See  Holden  v.  Eaton,  7  Pick.  (Mass.)  15 
(federal  sUtute]  ;  Kelso  v.  Boston,  120  Mass. 
297;  Russell  V.  Deshon,  124  Mass.  342;  Mar- 
ket Nat.  Bank  v.  Belmont,  137  Mass.  407; 
Bull  V.  GHswold,  14  R.  L  as.  See  also  Gove 
V.  Newton,  58  N.  H.  359;  Mason  v.  Bilbruck, 
62  N.  H.  440. 

7.  Hot  Xerged  in  Torment  Uen.  —  Beard  v. 
Allen,  141  Ind.  343,  holding  that  the  foreclosure 
of  the  lien  for  taxes  did  not  merge  such  lien 
in  the  judgment.  Kentucky  Cent.  R.  Co.  v. 
Com.,  92  Ky.  64,  holding  that  a  simple  money 
judgment  for  taxes,  though  the  limitation  of 
the  judgment  was  fifteen  years,  could  not  ex- 
tend the  lien  of  the  taxes,  which  was  limited 
by  statute  to  five  years.  Boyd  v.  Ellis,  107 
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c.  Effect  of  Alienation,  Judicial  Sale,  Etc.  —  A  tax  lien  is  not 
discharged  by  the  alienation  of  the  property  to  which  it  has  attached.  The 
purchaser  of  the  property  takes  it  subject  to  the  lien,  whether  he  knew  of  its 
existence  or  not.  The  lien  follows  the  property  into  the  hands  of  successive 
purchasers  until  discharged  by  payment,  lapse  of  time,  or  otherwise.^  It  has 
been  held  that  the  lien  is  not  divested  by  making  an  assignment  for  the 
benefit  of  creditors.'  So  a  receiver*  or  an  assignee  in  insolvency  or  bank- 
ruptcy *  takes  subject  to  the  lien. 

Order  of  LlaUUty.  —  When  property  is  sold  and  conveyed  by  a  common 
grantor  at  different  times  and  to  different  purchasers,  and  taxes  having  a  lien 
on  all  the  property  sold  are  due,  the  last  property  sold  is  primarily  bound  for 
the  payment  of  such  taxes.' 

Iftat  of  Jndislftl  Ue.  —  A  Hen  for  taxes  which  has  attached  to  property  is 
not  divested  by  a  subsequent  judicial  sale,  and  the  purchaser  takes  subject 
thereto,*  even  though  the  decree  under  which  the  sale  was  made  directed 
that  the  property  should  be  sold  free  from  all  incumbrances.'    But  if  a  stat- 


Mo.  401.  See  also  Ril^  v.  McCord.  Ji  Mo. 
285. 

XuontioiL  Uml — '  State  v,  Goerrjr,  15  Rich. 
L.  (S.  Car.)  353- 
1.  Not  DlMhaitted  by  AUenatlea.  —  U.  S.  v. 

Turner,  18  Int.  Rev.  Rec.  5.  28  Fed.  Cas.  No. 
16,548;  Alkan  v.  Bean,  8  Bisa.  (U.  S.)  83; 
Drtggers  v.  Cassady,  71  Ala.  529 ;  Doe  v. 
Deavors,  8  Ga.  479 ;  Dunlap  v.  Gallatin  County, 
1 5  111.  7 ;  Ewing  v.  Robeson,  i  %  Ind.  a6 ;  Old- 
ham V.  Jones,  5  B.  Mon.  (Ky.)  465 ;  Morris  v. 
Lalaurie,  39  La.  Ann.  47 ;  Schmidt  v.  Smith,  57 
Mo.  135  (property  held  in  trust)  ;  Scott  v.  Shy, 
S3  Mo.  478 ;  Foster,  etc..  Lumber  Co.  v.  Leisure, 
(Neb.  1902)  91  N.  W.  Rep.  556;  Hoglen  v. 
Cohan,  30  Ohio  St.  436;  Easton  v.  Drake,  9 
Kulp  (Pa.)  330;  Mills  V.  Thurston  County,  16 
Wash.  378. 

FSTiOiuilty.  —  Under  a  statute  providing  for 
a  tax  lien  on  personal  property,  it  has  been  held 
that  the  lien  continues  and  follows  the  property 
if  it  remains  in  the  coanty,  although  the  title 
thereto  may  have  been  transferred  to  another 
owner.  Mills  v.  Thurston  County,  16  Wash. 
378. 

Satlifiu^tloa  of  l[ort|gag«.  —  A  tax  lien  on  a 
mortgagee's  interest  in  real  property  is  not 
released  by  satisfaction  of  the  mortgage.  De- 
kum  V.  Multnomah  County,  38  Oregon  253. 
See  also  Alliance  Trust  Co.  v.  Multnomah 
County,  38  Oregon  433. 

Gollateral'inheritanoe  Tax  —  Eqnitabl*  CoDver- 
llon.  —  In  Brown's  Estate,  s  Pa.  Dist.  286,  it 
was  held  that  where  by  the  will  of  a  testator 
there  is  a  conversion  of  his  real  estate  into 
personalty,  the  lien  of  a  collateral-inheritance 
tax  is  transferred  from  his  real  estate  to  the 
fund  which  is  produced  by  the  direction  to 
convert.  See  also  Com.  v.  Coleman,  5a  Pa.  St. 
468;  Miller  V.  Com.,  iii  Pa.  St.  321 :  William- 
son's Estate,  153  Pa.  St.  532.  And  see  the 
title  Succession  Taxes,  anie,  p.  337. 

Alienation  to  Corporation.  —  In  State  v.  North- 
western Telephone  Exch.  Co.,  80  Minn.  17,  it 
was  held  that  a  tax  lien  is  not  divested  by  a 
sale  after  it  has  attached  to  a  corporation  which 
has  commuted  to  the  state  by  the  payment  of  a 
percentage  on  its  gross  earnings  in  lieu  of  atl 
other  taxes. 

Piwfttflff*'  of  6oodi.  —  It  has  been  held  that 


where  the  purchaser  of  a  stock  of  goods  on 
which  there  was  a  tax  lien  mixed  therewith 
other  goods  subsequently  purchased,  the  whole 
stock  was  subieeted  to  the  lien.  Mills  v.  Thurs- 
ton County,  16  Wash.  378.  But  see  Chicago 
Bazaar  Co,  v.  McNichols,  13  Colo.  App,  154, 

2.  Anignment  for  Banefit  of  CroditorB.  —  State 
V.  Rowse,  49  Mo.  586 ;  (Godwin  Gas  Stove,  etc., 
Co's  Estate,  3  Pa.  Dist  483,  aMrmed  166  Pa. 
St.  296.  See  also  Cones  v.  Wilson,  1 4  Ind.  465 
(personal  property). 

5.  BsstlTni.  —  Duryee  v.  U.  S.  Credit  Sys- 
tem Co.,  55  N.  J.  Eq.  3tt,  holding  that  the 
court  may  provide  for  payment  of  the  taxes 
as  a  preferred  claim  out  of  the  proceeds  of  the 
property.  See  also  Matter  of  Columbia  Ins.  Co.. 
4  Abb.  App.  Dec.  (N.  Y.)  239. 

4.  Anignee  in  Intolvaney  or  Bankntpu^  Takes 
Salidoot  to  Lien.  —  In  re  Brand,  a  Hughes  (U. 
S.)  334 ;  Stokes  V.  State,  46  Ga.  412,  la  Am. 
Rep.  588;  Mesker  v.  Koch,  76  Ind.  tf8;  Meeks 
V.  Whatley,  48  Miss.  337;  People  v.  Manhattan 
F.  Ins.  Co.,  (Supm.  Ct  Spec.  T.)  59  N.  Y. 
Supp.  1007. 

fi.  Order  of  liability.  —  Merchants  Nat.  Bank 
V.  McWilliams,  107  Ga.  532;  Askew  v.  Scottish 
American  Mortg.  Co.,  114  Ga.  300.  See  also 
Reynolds  v.  Wood,  iji  Ga.  854.  And  see 
generally  the  title  Mabshauno  Assets,  voL  19, 
p.  1273  et  seq. 

6.  Uen  Hot  DisdUTgod  hy  Tvdlolal  BilOb  — 
Osterberg  v.  Union  Trust  Co.,  93  U.  S.  426; 
Bloxham  v.  Consumers'  Electric  Light,  etc.,  R. 
Co.,  36  Fla.  519,  51  Am,  St.  Rep,  44;  Atlanta, 
etc.,  R.  Co.  V.  State,  63  Ga.  483 ;  Kerr  v.  Hos- 
kinson,  5  Kan.  App.  193;  Middlesboro  v.  Coal, 
etc,  Bank,  108  Ky.  680;  Ketcham  v.  Fitch,  13 
Ohio  St.  301;  Steen's  Estate,  17s  Pa.  St.  299. 
holding  that  municipal  taxes  were  not  dis- 
charged under  a  statute  providing  that  a  sale 
should  "  discharge  the  premises  sold  from  the 
lien  of  the  debts  of  the  decedent  except  d^ts 
of  record  and  debts  secured  by  mortgage." 

Sheriffs  Bftlo.  —  See  Doe  v.  Deavors,  8  Ga. 
479:  Freeman  v,  Atlanta,  66  Ga.  617. 

A  Partitioii  Bftlo  cannot  have  the  effect  of 
discharging  the  lien.  Morris  t>.  Lalaarie.  39 
La.  Ann.  47. 

7.  Bloxham  v.  Consumers*  Electric  Ljgfat;  etc, 
R.  Co.,  36  Fla.  519,  SI  Am.  St  Rep.  44. 
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ute  directs  that  the  tax  shall  be  paid  out  of -the  proceeds  of  the  sale,  the 
purchaser  takes  the  property  free  from  the  Hen.^  So  the  lien  is  not  affected 
by  a  foreclosure  sale  of  a  mortgage  on  lands.*  But  a  sale  of  land  for  taxes 
for  one  year  discharges  the  land  from  the  lien  of  the  taxes  delinquent  thereon 
for  the  years  prior  to  the  one  for  which  the  sale  was  made,  for  the  lien  of  each 
year's  tax  is  paramount  to  all  previous  liens.*  There  are,  however,  decisions 
in  conflict  with  this  rule.^ 

8.  FerKUial  Liability  Independent  of  Lien.  —  Where  a  personal  liability  for 
taxes  rests  on  the  owner  of  the  property  assessed,  such  liability  is  inde- 
pendent of  the  tax  lien.'  Therefore  an  action  may  be  brought  against  the 
taxpayer  for  the  taxes  whether  there  is  or  is  not  a  lien  in  existence.'  And 


1.  Fajnotnt  from  froeesdi  of  8ftl«. —  Kerr  v. 
Hosldnson,  s  Kan.  App,  193 ;  Annely  v.  De 
Sassure,  12  S.  Car.  488.  See  also  Shaw  v. 
Allegheny,  115  Pa.  St  46.  holding  that  the 
insufficteocy  of  the  proceeds  to  pay  the  taxes 
does  not  prevent  tke  divestitare  of  tbe  lien; 
Smith  V.  Simpson,  60  Pa.  St  169;  Anspach's 
Appeal.  112  Pa.  St  27;  Strasburger  v.  Guinter, 
33  Pa.  Co.  Ct  481. 

A  Sals  of  a  Portion  of  ths  lud  liable  for  the 
tax  will  not,  in  Pennsylvania,  prevent  the  dis- 
charge of  the  Hen,  since  the  tax  is  not  appor- 
tionable,  but  rests  on  the  entire  tract.  Mellon's 
Appeal,  114  Pa.  St  564.  See  also  Philadelphia 
V.  McGonigle,  4  Phila.  (Pa.)  351,  18  Leg.  Int. 
(Pa.)  no. 

Or^uuui' Oonrt  Sale.  —  In  Brotherlia'a  Estate. 
15  Pa.  Co.  Ct  251,  3  Pa.  Dist  698,  it  was  held 
that  where  unseated  lands  against  which  taxes 
had  been  assessed  were  sold  at  an  Orphans' 
Court  sale  the  taxes  could  not  be  paid  out  of 
the  proceeds  of  the  sale. 

Hand  Xon^.  —  In  Fidelity  Ins.,  etc.,  Co. 
V.  Byrnes,  4  Pa.  Dist  654,  it  was  held  that 
luuid  money  paid  to  thfe  sheriff  by  a  porcbaser 
of  real  estate  was  boand  by  a  lien  for  taxes  of 
which  the  sheriff  had  no  notice,  notwithstanding 
the  purchaser  made  default  in  payment  and 
before  a  final  sale  was  made  the  lien  for  taxes 
had  expired  by  limitation  of  time. 

8.  Foreolosnra  Sale.  —  Isaacs  v.  Decker,  41 
Ind.  410;  Bodertha  v.  Spencer,  40  Ind.  353; 
Vaughn  v.  Qark,  5  Neb.  238 ;  Her  v.  Colson,  8 
Neb.  331 ;  State  r.  Godfrey,  10  Ohio  Cir.  Dec 
ai6. 

Faynunt  of  TazM  ttom  ProoMds. —  In  Opdyke 
V.  Crawford,  19  Kan.  604,  it  was  held  that  the 
court  should,  on  application  of  the  plaintiff 
in  foreclosure,  order  that  the  taxes  due  on  the 
mortgaged  property  be  first  paid  ont  of  the 
proceeds  of  the  sale. 

S,  Ma  tor  Tazw  DMiaigw  Ilm  tn  Fnvfow 
Twi  —  California,  —  Doiwherty  v.  Henarie, 
47  Cal.  9 ;  Chandler  v.  Donn,  50  Cal.  15 ;  Ander- 
son V.  Ryder,  46  Cal.  135.  But  see  Cowell  v. 
Washburn,  22  Cal.  520. 

Illinois.  —  Law  v.  People,  116  111.  244. 

Iowa.  —  Preston  v.  Van  Gorder,  31  Iowa  230 ! 
Bowman  v.  Thompson,  36  Iowa  505 ;  Shoe- 
maker V.  Lacey,  38  Iowa  377 ;  Hough  v.  Easley, 
47  levM.  33o> 

Kansas.  —  McFadden  v.  Goflf,  32  Kan.  415; 
Belz  V,  Bird,  31  Kan.  141;  Board  of  Regents 
V.  Linscott,  30  Kan.  240. 

LowMtoMo.  —  Bradford  v.  Lafargne,  30  La. 
Ann.  43a. 


Massachusetts.  —  Langley  v.  Chapin,  134 
Mass.  82. 

Michigan.  —  Robbins  v,  Barron,  32  Mich. 
36. 

Minnesota.  —  Wasa  v.  Smith,  34  Minn.  304. 
Ohio, —  Buckley  v.  O^m,  8  Ohio  180. 
Pennsylvania.  —  Irwin  v.  Frego,  22  Pa.  St. 
368 ;  Huzzard  v.  Trego,  35  Pa.  St.  9. 

Wisconsin,  —  Jarvis  v.  Peck,  19  Wis.  74 ; 
Sayles  v.  Davis,  22  Wis.  225;  Eaton  v.  North, 
29  Wis.  75- 

See  further  infra,  this  title.  Tax  Sales  — 
Lands  —  Conduct  of  Sale  —  Amount  for  Which 
Sale  to  Be  Made.  And  see  the  title  Tax 
Titles,  post. 

Two  Salsa  at  Sum  Tfma  and  Plaae  —  Saoand 
Sale  Valid.  — See  Keen  v.  Sheehan,  154  Mass. 
308. 

Owner  Who  Badaams.  —  The  rule  has  been  held 
to  operate  as  well  in  favor  of  the  owner  who 
redeems  from  the  sale  as  of  a  purchaser  at  a 
tax  sale.  Hough  v.  Easley,  47  Iowa  330 ; 
Kessey  v.  Connell,  68  Iowa  430.  But  see 
Texarkana  Water  Co.  v.  State,  62  Ark.  188. 
Compare.  Gray  v.  Coan,  30  Iowa  536,  40  Iowa 
329. 

IQltaka. —  In  Bowman  v.  Eckstein,  46  Iowa 
583,  it  was  held  that  the  sale  did  not  operate 
as  a  discharge  of  the  lien  of  prior  delinquent 
taxes  omitted  by  mistake  from  the  sale. 

Land  Bid  In  by  State.— In  Traylor  v.  State,  19 
Tex.  Civ.  App.  86,  it  was  held  that  a  Ux  lien 
might  be  asserted  by  the  state  against  property 
which  had  been  sold  and  bid  in  hg-  the  state  for 
its  taxes,  nnder  a  statute  which  declared  that 
state  taxes  should  "  remain  a  lien  upon  said 
land."  See  also  Masterson  v.  State,  17  Tex. 
Civ.  App.  91. 

4.  Contra.  —  Adams  f.  Osgood,  42  Neb.  450; 
Smith  V.  Specht,  58  N.  J.  Eq.  47,  holding  that 
a  statute  giving  to  a  tax  lien  priority  over  other 
incumbrances  did  not  apply  to  prior  liens  for 
taxes  held  by  the  state;  Nashville  v.  Cowan, 
10  Lea  (Tenn.)  209.  See  also  Public  School 
Trustees  v.  Trenton,  30  N.  J.  Eq.  667 ;  Smith  v. 
Billingsley,  58  N.  J.  Eq.  47- 

A,  Fenooal  Llabllfty  Indapandant  of  Lian. — 
Kentucky  Cent  R.  Co,  v.  Com.,  92  Ky.  64,  And 
see  O'Grady  f.  Barnhisel,  23  Cal.  294 ;  Oakland 
V.  Whipple,  39  Cal.  112;  Hart  v,  Tieman,  59 
Conn.  521.  See  also  supra,  this  title,  Persons 
and  Things  Taxable  —  In  General. 

6.  Jefferson  v.  Whipple,  71  Mo.  519;  Jeffer- 
son V.  McCarty,  74  Mo.  55  ;  Jefferson  v.  Curry, 
77  Mo.  330.    And  see  State  v.  Yellow  Jacket 
Silver  Min.  Co.,  14  Nev.  231 ;  Rundell  v.  Lakey, 
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although  the  Hen  may  have  been  discharged  by  the  expiration  of  the  period 
fixed  by  statute,  the  tax  may  be  collectible  as  a  debt.* 

Zn.  FATitEHT  AND  Tevdee  —  1.  Opportunity  to  Fay.  —  The  statutes 
generally  provide  that  before  levy  and  side,  or  other  steps  to  enforce  the  col 
lection  of  a  tax^  the  taxpayer  shall  have  an  opportunity  voluntarily  to  pay 
his  assessment,  and  the  demand  and  notice  prescribed  for  this  purpose  are 
prerequisites  to  any  steps  for  collection,  such  as  action,  levy,  sale,  etc.* 

2.  Time  and  FUoe.  —  Taxes  should  be  paid  at  the  time  and  place  prescribed 
by  statute ; '  but  a  sale  of  land  for  taxes  may  generally  be  avoided  by  pay- 
ment at  any  time  before  the  execution  of  the  tax  deed."*  Payment  of  taxes 
on  real  property  generallv  must  be  made  in  the  town,  county,  or  district 
where  the  land  is  located.* 


40  N.  Y.  517 ;  and  the  title  TAXATlON.ai  Ehcvc. 
OF  Pl,  AMD  Pr.  385. 

Judgment  Kot  Enforoesble  u  lies. —  In  Ken- 
tucky  it  has  been  held  that  a  mere  money  judg- 
ment for  taxes  against  the  property  owner 
cannot  be  enforced  as  a  lien  on  the  property 
witfaoat  alleging  and  proving  the  steps  neces- 
sary to  the  creation  of  a  valid  tax  lien. 
Kentucky  Cent.  R.  Co.  v.  Com.,  92  Ky.  64. 

1.  Tu  CoUeotlble  u  Debt  After  Lou  of  Lien.  — 
State  V.  Myer,  41  La.  Ann.  436 ;  Oteri  v. 
Parker,  42  La.  Ann.  374;  Leeds  v.  Hardy,  43 
La.  Ann.  811;  People's  Homestead  Assoc.  v. 
Garland,  107  La.  476;  Harness  v.  Cravens,  ij6 
Mo.  333;  Philadelphia  v.  Kates,  150  Pa.  St 
30.  See  also  Stewart's  Succession,  41  La.  Ann. 
138;  Mercier's  Succession,  42  La,  Ann.  1135. 

But  though  the  taxes  may  be  collected  as 
debts,  they  have  no  priority  over  other  incum- 
brances when  the  lien  is  lost.  People's  Home- 
stead Assoc.  V.  Garland,  107  La.  476. 

2.  Opportunity  to  Pay  —  Kotloe,  Denuuid,  Etc.  — 
United  States.  —  Parker  v.  Rule,  9  Cranch  (U. 
S.)  6s. 

Arkansas,  —  Hickman  v.  Kempner;  35  Ark. 
S05. 

Iowa.  —  Lathrop  v.  Howley,  50  Iowa  39. 

Kansas.  —  Hier  v.  Rullman,  22  Kan.  606. 

Kentucky.  —  Hoozer  f .  Buckner,  1 1  B.  Mon, 
(Ky.)  183;  Julian  v.  Stephens,  (Ky.  1889)  " 
S.  W.  Rep.  6. 

Louisiana.  —  Villey  v.  Jarreau,  33  La.  Ann. 
391. 

Maine,  —  Wiggin  v.  Temple,  73  Me.  380. 
Massachusetts.  ■ — Reed  v.  Crapo,  127  Mass. 

Minnesota.  —  St.  Anthony  Falls  Water  Power 
Co.  V.  Greeley,  1 1  Minn.  324 ;  Redwood  County 
1'.  Winona,  etc.,  Land  Co.,  40  Minn.  512. 

Missouri.  —  Atkison  v.  Amick,  25  Mo.  404. 

Nevada.  —  State  *.  Western  Union  Tel.  Co., 
4  Nev.  338. 

New  York.  —  Thompson  v.  Gardner,  10  Johns. 
(N.  Y.)  404. 

Texas.  —  Lockhart  v.   Hotuton,   45  Tex. 

317. 

See  also  infra,  this  title.  Collection;  Tax 
Sales.  Compare  Noland  v.  Busby,  28  Ind.  154; 
Virdcn  v.  Bowers,  55  Miss.  i. 

What  Is  Saffieient  Demand.  —  See  Htmmelman 
V.  Booth,  S3  Cal.  50. 

Who  Shoald  Uakfl  Demand.  —  The  collector  is 
the  proper  person  to  make  the  demand.  York 
V.  Goodwin,  67  Me.  36a, 

Dnusd  M  Condition  Fnoodmt     Demand  is 


necessary  before  a  levy,  but  it  is  not  a  condi- 
tion precedent  to  the  duty  of  the  taxpayer  to 
pay.  Goddard  v,  Seymour,  30  Conn.  394.  See 
also  Den  v,  Helmes,  3  N.  J.  L.  600. 

Dmud  May  Be  Proved  by  Atrol.  —  Gossett  ti 
Kent,  19  Ark.  60a, 

Btfonl  to  T%j  Jnitlfloo  Inunediato  Lory.  — 
Wheelock  v.  Archer,  26  Vl  380. 

8.  Time  and  Flaee  Frorided.  —  Union  Pac.  R. 
Co.  V.  Dodge  County,  98  U.  S.  541 ;  State  v. 
Safe  Deposit,  etc.,  Co.,  86  Md.  581 ;  Sute  r. 
Bryant,  121  N.  C^.  569;  Breisch  v.  Coxe,  81 
Pa.  St.  336- 

Construction  of  Mississippi  Statute.  —  Car- 
lisle V.  Yoder,  69  Miss.  384 ;  Carlisle  v.  Quest- 
man, 6g  Miss.  393, 

Payment  at  a  Tlnu  Whm  tiu  Oolleotor  Ii  Hot 
Aathorliad  to  Beoeivs  payment  will  not  avoid  a 
subsequent  sale.  Thornton  v.  Smith,  36  Ark. 
508. 

Payment  Bofm  Assewment  is  no  protection. 
Cossart  v.  Spence,  23  Ark.  374. 

Ororp^ment  of  Pmtons  Tear.  —  The  taxes 
of  one  year  cannot  be  compensated  by  an  over- 
payment of  a  tax  of  a  previous  year.  New 
Orleans  v.  Davidson,  30  La.  Ann.  541,  31  Am. 
Rep.  238,  30  La.  Ann.  554. 

Waiver  of  Xzaot  Time  of  Payment.  —  Where  a 
tax  was  in  fact  paid  and  received  by  the  proper 
officers  and  never  returned  or  tendered  back, 
there  was  held  to  be  an  effectual  waiver  of  any 
objection  which  might  possibly  have  been  urged 
that  die  payment  was  not  made  in  time.  Mc- 
Henry  v.  Alfbrd,  168  U.  S.  651. 

Peoaltloi  fm  lUlnro  to  Pay  at  the  Time  ud 
Flaoo  Provldoi.  —  See  infra,  this  title.  Collec- 
tion —  3.  d.  Means  of  Inducing  Payment. 

4,  Payment  DefeatljiK  Tax  Bale.  —  Huber  v. 
Pickter,  94  Mo.  382.  See  also  infra,  this  title, 
XV.  a.  a.  (3)  Nonpayment  of  Tax;  XVII.  y. 
Payment  and  Tender;  and  the  tiUe  Tax  Titles, 
post,  IV.  I.  In  General — Until  Bxwcution  of 
Deed. 

Fftymont  Prior  to  >ile  BoAdont.  —  Bennett  o. 
Hunter,  9  Wall.  (U.  S.)  3*^.  applying  Act  Cong. 
June  7,  1862. 
BztMilOB  of  Time  for  llaklsg  Sotom.  —  In 

Drennan  v.  Beierlein,  49  Mich.  372,  it  was  held 
that  a  taxpayer's  right  to  make  payment  after 
the  return  of  taxes  is  the  same  after  an  ex- 
tension of  the  time  for  making  the  return  a< 
before. 

5.  See  supra,  tiiis  title,  VII.  3.  Real  Property; 
infra,  this  UUe,  XV.  a.  b,  (3)  By  What  Officer 
Conducted, 
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By  WlLom  Kade. 


8.  By  Whom  Hade  —  a.  By  Whom  Payment  May  Be  Made.  —  Paj'Bwnt  of 
TuM  \if  On*  Joint  Tenant  or  tenant  in  common  inures  to  the  benefit  of  all.^ 

PaTmont  iij  an  Agut  of  the  taxpayer  is  equivalent  to  a  payment  by  the 
principal.' 

Any  Parson  Having  an  Intereit  in  the  Froporty  may  make  payment  where  such 
interest  would  be  divested  by  a  tax  sale  of  the  property,  e.g.^  a  lienor,  mort- 
g^ee,  or  person  claiming  title  to  the  property. ' 

Foment  by  TUrd  Parton.  —  It  has  been  held  that  payment  of  taxes  by  any  one* 
whether  interested  in  the  property  or  not,  extinguished  them.*  But  it  would 
seem  from  some  cases  that  payment  by  a  stranger  does  not  extinguish 
the  tax." 

Kandamn*  to  Compol  B«««fpt  of  TaxM.  —  A  writ  of  mandamus  may  issue  to  com- 
pel a  tax  collector  to  accept  payment  from  one  who  has  the  right  to  make  it, 
in  case  of  an  unlawful  refusal  on  the  part  of  such  collector.* 

b.  Primary  Liability  as  Between  Owners  of  Different  Estates. 
—  Where  there  are  several  estates  in  property  the  person  having  the  present 
possession  and  enjoyment  is  primarily  liable  for  the  taxes.' 

Tenant  tor  Idfi.  —  Thus  it  is  the  duty  of  the  tenant  for  life  in  possession 
to  keep  the  current  taxes  paid  if  the  estate  is  sufHcient  for  the  purpose.** 


1.  Co-owner  or  Cetenant.  —  Loomis  v.  Pingree, 
43  Me.  299;  Franklin  v.  Terrell,  3  Hawks  (10 
N,  Car.)  283 ;  Brown  v.  Day,  78  Pa.  St  129. 
And  see  the  title  Joint  Tenants  ahd  Timahts 
IN  Common,  vol.  17,  p.  686. 

The  Tender  of  a  Fro  Bata  Share  of  the  tax  by 
one  of  several  cotenants  has  been  held  to  be 
sufficient  ai  to  her.  Winter  v.  Atkinson,  aS  La. 
Ann.  ffso. 

2.  Payment  \ij  Agent. —  Hills  v.  Exchange 
Bank,  105  U.  S.  319.  See  also  Hawkins  v. 
Dougherty,  9  Houst.  (Del.)  156,  holding  that 
while  the  collector  may  except  !^ch  payment, 
he  is  not  compellable  to  do  so,  but  his  bond 
is  liable  in  case  of  a  eubseqaenc  failure  to 
collect. 

Payment  by  an  agent  is  valid  without  refer- 
ence to  the  state  of  accounts  between  principal 
and  agent.    Rand  V.  Scofield,  43  111.  167. 

Knle  to  Contrary  Invalid.  —  Tax  commis- 
sioners have  no  right  to  establish  a  rule  that 
they  will  receive  taxes  from  no  one  but  the 
owner  in  person.  Atwood  v.  Weems,  99  U.  S. 
183;  U.  S.  V.  Lee,  106  U.  S.  196;  Bennett  v. 
Hunter,  9  Wall.  (U.  S.)  336;  Tacey  v.  Irwin,  18 
Wall.  (U.  S.)  J49- 

Batilleation  is  equivalent  to  prior  authority. 
Parsons  v.  Slaughter,  63  Fed.  Rep.  880.  See 
generally  the  title  Agency,  vol.  i,  p.  1213. 

8.  FaTment  by  Any  Person  Having  Intereit  In 
Property.  —  U.  S.  v.  Tilden,  9  Ben.  (U.  S.)  368; 
Cole  w.  Wright,  70  Ind.  179;  Bartbell  v.  Syver- 
son,  54  Iowa  160;  Lillie  v.  Case,  54  Iowa  177; 
McKeever  v.  Beacom,  loi  Iowa  173;  Blackwood 
V.  Van  VIeit,  30  Mich.  118;  Brown  v.  Day,  78 
Pa.  St.  139;  Lobban  v.  State,  9  Wyo.  386. 

Uenholder.  —  McNary  v.  Wrightman,  3a 
Oregon  573 ;  Packwood  v.  Briggs,  25  Wash.  530 
(holder  of  general  judgment  Hen). 

Kor^[agee.  —  Williams  v.  Hilton,  35  Me.  547, 
58  Am.  Dec.  729. 

4.  Parent  by  Any  Person,  —  Morrison  v. 
Kelly,  32  III.  610,  74  Am.  Dec  169;  Wilbert 
V.  Michel,  42  La.  Ann.  855.  See  dao  Grifiing  v. 
Pintard,  35  Miss.  173;  Nickum  v.  C^ton,  38 
Oregon  333. 

Tax  Golleotwt  Are  IQnlitBrlal  Ottom  and 


must  accept  pajrment  from  any  <me  offering  to 
pay.   Iowa  R.  Land  Co.  v.  Guthrie,  53  Iowa 

383. 

Mlrtake.  —  Where  taxes  on  land  were  paid 
by  mistake  by  one  not  the  owner,  the  payment 
was  held  to  cancel  the  assessment,  and  the 
fact  that  the  money  was  refunded  by  the  col- 
lector acting  witfaont  authority  made  no  dif- 
ference. Mason  v.  Chicago,  48  IlL  430.  As  to 
the  existence  of  authority  to  refund,  see  infra, 
this  title,  XIII.  i.  Refunding  of  Taxes. 

5.  Brodertck  v.  Allamakee  County,  104  Iowa 
750 ;  Bailey  v.  McClaugherty,  48  W.  Va.  546 ; 
Simpson  v.  Edmiston,  33  W.  Va.  675.  And  see 
infra,  this  section.  Effect, 

6.  M andamna  to  Compel  Aoeeptanoe.  —  Clementi 
V.  Jackson,  93  N.  Y.  591 ;  People  v.  O'Keefe, 
90  N.  Y.  419.  But  see  Hawkins  v.  Dougherty, 
9  Houst  (Del.)  156,  holding  that  in  Delaware 
mandamus  will  not  lie  to  compel  acceptance 
from  an  agent  See  also  infra,  this  title, 
Collection, 

7.  Present  Possession.  —  Willard  v.  Blount,  1 1 
Ired.  L.  (33  N.  Car.)  624;  Spangler  v.  York 
CounQr,  13  Pa.  St.  323.  See  also  supra,  this 
title,  IX.  6.  e.  (3}  (/)  Stparatt  Estates  or  In- 
terests in  Same  Property, 

S.  Tenant  for  Life  —  United  States.  —  Pike  v. 
Wassell,  94  U.  S.  711. 

Illinois.  —  Waldo  v,  Cummings,  45  IlL  431. 

Indiana.  —  Clark  V,  Middleswortfa,  83  Ind. 
240. 

Iowa,  —  Olleman  v.  Kelgore,  53  Iowa  38. 
Kentucky, —  Arnold  v.  Smith,  3  Bush  (Ky.) 
163. 

Maine.  —  Vamey  v.  Stevens,  33  Me.  334 ; 
Garland  v.  Garland,  73  Me.  98. 

Massachusetts.  —  Holmes  v.  Taber,  9  Allen 
(Mass.)  246. 

New  Hampshire. —  Peirce  v.  Burroughs,  58 
N.  H.  302. 

Nexu  lersey.  —  Holcombe  v.  Holcombe,  29  N. 
J.  Eq.  597  ;  Cadmus  P.  Combes,  37  N.  J.  Eq.  364. 

New  KorA.  —  Gillespie  v.  Brooks,  2  Redf.  (N. 
Y.)  363;  Booth  V.  Ammerman.  4  Bradf.  (N.  Y.) 
139;  Ex  p,  McComb,  4  Biadf.  (N.  Y.)  151: 
Carter  v.  Younga,  43  N.  Y.  Super.  Ct.  418; 
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But  it  has  been  held  that  a  special  assessment  against  real  property  for  a 
permanent  improvement  is  apportionable  between  the  life  tenant  and  the 
remainderman,^  although  in  general  special  assessments  are  payable  by  the 
life  tenant.* 

A  KortgsgoT  in  possession  is  primarily  liable  for  the  taxes  in  the  absence  of 
a  statute  changing  the  rule  or  (as  between  the  parties)  of  an  agreement  to 

the  contrary.* 

A  Vendee  in  possession  under  a  contract  of  sale  is  liable,  as  between  himself 
and  his  vendor,  for  taxes  assessed  after  the  commencement  of  his  possession.' 
The  Trutee  should  pay  the  taxes  levied  against  the  trust  estate  in  the  absence 

of  a  statute  providing  otherwise.* 

Pertonai  sepresenutiTes.  —  Taxes  assessed  and  due  at  the  date  of  the  death  of 
the  owner  of  the  property  may  be  regarded  as  a  debt  against  the  decedent, 
and  as  such  to  be  paid  by  the  executor  or  administrator.* 

5.  Mortgagor.  —  Opdyke  v.  Crawford,  19 
Kan.  604 ; '  Williams  v.  Hilton,  35  Mc.  S47>  SS 
Am.  Dec  729 ;  Gormley's  Appeal,  vj  Pa.  St.  49. 
See  generally  supra,  tbis  title,  VI.  4-  Mort- 
gages ;  IX.  6.  e.  (2)  (/)  Stparate  Estates  or 
Interests  in  Same  Property. 

CoTenant  to  Pay  Taut.  —  See  the  title  Uoar- 

GACE5,  vol.  20,  p.  931. 

A  ]Cor^»g<«  Who  Haa  GenTeyed  Hia  Intarett 

in  the  premises  before  a  tax  accrues  is  not 
liable  for  its  pajrment.  Gormley's  AM>eaI,  37 
Pa.  St.  49. 

4.  Vendee  in  Poiinlen.  —  Sherman  f.  Savery, 
3  Fed.  Rep.  505;  Cole  v.  Wri^t,  70  Ind.  179; 
Sackett  v.  Osbom,  26  Iowa  146;  Lillie  v.  Case, 
54  Iowa  177;  Greer  v.  McCarter,  5  Kan.  17; 
Farber  v.  Purdy,  69  Mo.  601 ;  Francis  v.  Waah- 
bum,  5  Hayw.  (Tenn.)  294.  But  see  Wilson  v. 
Tappaa,  6  Ohio  172. 

PaynMBt  Is-w*«  ta  Bentf  t  of  Title  When  Cm* 
ittinmnted.  —  Russell  v.  Handell.  73  111.  136. 

Taxes  Previonsly  Assessed  and  remaining  un- 
paid are  a  personal  charge  against  the  vendor. 
Alexandria  v.  Preston,  8  Cranch  (U.  S.)  53 ; 
Biggins  V.  People,  96  111.  381  ;  Blodgett  v.  Gor- 
man Sav.  Bank,  69  Ind.  153  ;  Greer  v,  McCarter, 
5  Kan.  17;  Smeich  v.  York  County,  68  Pa.  St. 
439;  Heniy  v.  Horstick,  9  Watts  (Pa.)  412. 
Aliter  when  the  taxes  previously  assessed  have 
not  been  extended.  Barlow  v.  St.  Nicholas  Nat 
Bank,  63  N.  Y.  399,  20  Am.  Rep.  547;  Dowdney 
V.  New  York,  54  N.  Y.  186.  But  compare  Rnn- 
dell  V.  Lakey,  40  N.  Y.  513. 

Tax  on  Sales.  —  In  Tennessee  the  vendee  of 
land  is  required  to  pay  the  tax  imposed  on  sales. 
Guthrie  v.  South  Western  Iron  Co..  8  Heidc 
(Tenn.)  826. 

6.  Trust  Property.  —  Holmes  v.  Taber,  g 
AJlen  (Mass.)  246 ;  Holcombe  v.  Holcombe,  29 
N.  J.  Eq.  S97 ;  Commonwealth  Nat.  Bank  r. 
Shoemaker,  13  W.  N.  C-  (Pa.)  255 ;  Landreth  v. 
McCaffrey,  17  Pa.  Super.  Ct.  272.  See  also 
supra,  this  title,  VII.  3.  c.  (12)  Property  Held 
in  Trust;  IX.  6.  e.  (a)  (i)  Trustees. 

Holler  of  Haked  Lefial  Title  Not  liable.— 
See  Rawle  v.  Kenshaw,  15  Pa.  Super.  Ct.  488. 

6.  Personal  RepresentatlTee. —  Shaw  v.  Camp, 
56  III.  App.  34;  Brown  v.  Evans,  15  Kan.  88; 
Sohier  v.  Eldredgc,  103  Mass.  34s:  Holcombe 
V.  Holcombe.  29  N.  J.  Eq.  597;  Fleet  v.  Dor- 
land.  fSunm.  Ct.  Spec.  T.)  11  How.  Pr.  (N.  Y.) 
a8o :  MrM.ihon  r  Beekman,  (Supm.  Ct.  Spec. 
T.)  6s  How.  Pr.  (N.  Y.)  427 :  Lawrence  v. 
Holden,  3  Bradf.  (N.  Y.)  142.   See  also  supra. 


Wade  V.  Malloy,  16  Hun  (N.  Y.)  226 ;  0e  Witt 
V.  Coopev,  18  Hun  (N.  Y.)  67;  Pinckney  v. 
Pinckoey,  i  Bradf.  (N.  Y.)  169;  Hepburn  v. 
Hepburn,  2  Bradf.  (N.  Y.)  74;  Griswold 
V.  Griswold,  4  Bradf.  (N.  Y.)  216;  Sheldon  v. 
Ferris,  45  Barb.  (N.  Y.)  124;  Deraismes  v. 
Deraismes,  72  N.  Y.  154. 

Oregon.  —  Abernethy  v.  Orton,  42  Oregon 
441,  95  Am.  St.  Rep.  774. 

Pennsylvania.  —  McDonald  v.  Heylin,  4  Phila, 
(Pa.)  73.  17  Leg-  Int.  (Pa.)  148;  Spangler  v. 
York  Coun^.  13  Pa-  Sl  3^2. 

Rhode  Island.  —  Weaver  v.  Arnold,  15  R.  I. 
53- 

Tennessee.  —  Anderson  v.  Hensley,  8  Heisk. 
(Tenn.)  834;  Nashville  v.  Cowan,  10  Lea 
(Tenn.)  209;  Stovall  v.  Austin,  16  Lea  (Tenn.) 
700 ;  Ferguson  v.  Quinn,  97  Tenn,  46. 

Saffloleaoy  of  Ineome  Borden  of  Proof  on  Ke- 
maloderman.  —  Qark  v.  Middlesworth,  82  Ind. 
241. 

ASeoeiTer  may  be  appointed  for  a  life  tenant 
neglecting  to  pay  taxes.  Cairns  v.  Chabert,  3 
Edw.  (N.  Y.)  312.  See  also  Sidenberg  v.  Ely, 
(Ct.  App.)  II  Abb.  N.  Cas.  (N.  Y.)  358,  90  N. 
Y.  264,  43  Am.  Rep.  163  ;  King  v.  King,  41  N.  Y. 
Super.  Ct.  5 16.  And  see  generally  the  title  Re- 
ceivers, vol.  23,  p.  lOII. 

Waste  —  Porfeitnre.  —  Neglect  of  a  life  ten- 
ant to  pay  taxes  accrued  during  his  tenancy 
makes  him  liable  to  an  action  of  waste  or  in  the 
nature  of  waste.  Stetson  v.  Day,  51  Mt,  434; 
Phelan  ».  Boylan,  25  Wis.  679.  See  also  Varney 
V.  Stevens,  22  Me.  331  ;  Wade  v.  Molloy,  16 
Hun  (N.  Y.)  226.  Or  he  may  be  liable  to  the 
forfeiture  of  the  estate.  McMillan  v.  Robbins, 
5  Ohio  38.  See  also  Estabrook  v.  Royon,  52 
Ohio  St.  3^3. 

1.  Spedal  Aseeisnient.  —  Plympton  v.  Boston 
Dispensary,  106  Mass.  544:  Gillespie  v.  Brooks, 
2  Redf.  (N.  Y.)  363;  Stilwell  v.  Doughty,  2 
Bradf.  (N.  Y.)  312;  Miller's  Estate,  Tuck.  (N. 
Y.)  346 ;  Bloodgood  v.  Oark,  4  Paige  (N.  Y.) 
574 ;  Cogswell  v.  Cogswell,  2  Edw.  (N,  Y.)  231 ; 
Cairns  v.  Chabert,  3  Edw.  (N.  Y.)  312 ;  Fleet  v. 
Dorland,  (Supm.  Ct.  Spec.  T.)  11  How.  Pr.  (N. 
Y.)  489:  Peck  V.  Sherwood.  56  N.  Y.  615; 
Thomas  p.  Evans,  105  N.  Y.  612. 

3.  Garland  v.  Garland,  73  Me.  97 ;  Wilson  v. 
Edmonds,  24  N.  H.  517:  Holcombe  v.  Hol- 
combe, 20  N,  J.  Eq.  597  ;  Outcalt  v.  Appleby,  ,t6 
N.  J.  73 ;  Hepburn  f,  Hepburn,  2  Bradf.  CN. 
Y,)  76 ;  Hitner  v.  Ege,  23  Pa.  St.  305 ;  Whyte 
V.  Nashville,  2  Swan  (Tenn,)  364. 
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H«lr  or  SevlM*.  —  Tax£s  accruing  after  the  death  of  the  owner  of  the  prop- 
erty are  to  be  paid  by  the  heir  or  devisee.* 

AHignM  — BeedTw.  —  An  assignee  for  the  benefit  of  creditors  •  or  a  receiver' 
should  pay  the  taxes  upon  tlie  property  in  his  hands  as  assignee  or  receiver. 

ludlord  ud  Itunt.  —  The  subject  of  liability  as  between  landlord  and  tenant 
is  treated  elsewhere. 

c.  Reimbursement  —  Pu^  la  Intemt  —  Pajment  in  Good  Fkith.  —  When  a 
party  in  interest,  on  default  of  the  person  primarily  liable,  is  compelled  to 
pay  taxes  to  protect  his  own  interest,  he  has  a  remedy  over  for  the  recovery 
of  the  amount  so  paid  against  the  party  primarily  liable.*  And  where  one 
in  good  faith,  believing  himself  to  be  the  owner  of  land,  pays  the  taxes  upon 
it,  and  afterwards  the  land  is  adjudged  to  belong  to  another,  the  law  raises 
an  implied  promise  on  the  part  of  the  other  to  reimburse  the  one  who  has 
paid  the  taxes,  and  on  such  an  implied  promise  an  action  will  He.*   So  where 


thii  title,  VII.  3.  e.  (4)  Decedent's  Estate;  IX. 
6.  «.  (2)  (£)  Deceased  Owners;  alio  the  title 
Executors  and  Administsatoss,  vol.  11,  pp. 
946,  1361,  1373. 

An  EzMutor,  in  Ordar  to  Eieonta  a  Power  of 
Sala  in  a  will  devising  real  property,  may  pay 
taxea  ill^ally  assessed  on  the  property  againat 
the  estate  or  hnrs  of  the  decedent.  Adami  v. 
Monroe  County,  154  N.  Y.  619. 

Whore  Proporty  Is  Kor^f^eS  to  tho  Xitate, 
and  the  mortgagor  neglects  to  pay  taxes,  the 
executor,  or,  in  case  of  his  neglect,  a  creditor  of 
the  estate,  may  pay  them.  Whittaker  v,  Wright, 
35  Ark.  511. 

1.  Hdr. —  Shaw  v.  Camp,  56  111.  App.  24; 
Stark  V.  Brown,  loi  III.  400 ;  Reading  v.  Wier, 
29  Kan.  439.  See  also  Henry  v,  Horstick,  9 
Watts  (Pa.)  412.  And  see  the  references  in  the 
last  note  supra. 

8.  Aisipnoe  fbr  Benefit  of  Croditora.  —  Brooks 
z:  Eighmey,  53  Iowa  276.  See  also  the  title 
Assignments  for  Benefit  of  Creditors,  vol.  3, 
p.  106,  and  see  pp.  98,  116. 

3.  BMoIver,  —  Palmer  v.  Pettingill,  6  Idaho 
346.  See  also  the  titles  Receiveks,  vol.  23,  p. 
1073 ;  Receivers  of  Railkoads,  vol.  24.  p.  24. 

InnTanoe  Company  BltsolTod — Snperlntendont 
of  Iniaraoce  to  Pay  Tazei.  —  In  re  Life  Assoc. 
of  America,  12  Mo.  App.  40. 

4.  See  the  title  Leases,  vol.  18,  p.  650. 

5.  Batmborsement  —  Indiana.  —  Cole  v. 
Wright,  70  Ind.  170. 

Iowa.  —  Barthell  v.  Syverson,  54  Iowa  160; 
LilUe  V.  Case,  54  Iowa  177;  McKeever  v. 
Beacom,  101  Iowa  175. 

Kansas.  —  Brown  v.  Evana,  15  Kan.  88. 

Lotutiana.  —  Erwin's  Succession,  16  La.  Ann. 
132. 

New  York.  —  Cairns  r.  Chabert,  3  Edw,  (N. 
Y.)  312;  Rundell  v.  Lakey,  40  N.  Y.  513: 
Deraismes  v.  Deraismes,  72  N.  Y.  154;  Siden- 
berg  V.  Ely,  90  N.  Y.  257,  43  Am.  Rep.  163. 

Oregon.  —  Abemethy  v.  Orton,  43  Oregon 
443,  95  Am.  St.  Rep.  774. 

Pennsylvania.  —  Com.  v.  Mahon,  12  Pa. 
Suner.  Ct.  616;  Republic  Bidg.,  etc.,  Assoc.  v. 
Webb,  12  Pa.  Super.  Ct.  545;  Rawle  v.  Ren- 
shaw,  15  Pa.  Super.  Ct.  48B ;  Caldwell  t-.  Moore, 
II  Pa.  St.  58;  King  r.  Mt,  Vernon  Bldg.  Assoc., 
106  Pa.  St.  165. 

Ootenant  Entitled  to  Contrlbntlop.  —  See  the 
titles  CoNTRiBirriOH  and  Exonbsatiov,  vol.  7, 
p.  355 ;  Joint  Tshants  and  Tbnantb  iw  Com- 


mon, vol.  17,  p.  686.  And  see  as  to  conditions 
precedent  under  the  New  Hampshire  statute. 
Homer  v.  Cilley,  14  N.  H.  85. 

Tndgment  Creditor  ~  Lien  u  Againtt  Mort* 
gagee.  —  See  Packwood  v.  Brigga,  25  Wash. 
530. 

A  XwtMgM,  it  has  been  held,  may  have  the 
amount  of  a  tax  paid  by  him  included  in  his 
judgment  upon  the  mortgage.  Williams  v.  Hil- 
ton, 35  Me.  S47.  58  .Am.  Dec.  729;  Gorham  v. 
National  L.  Ins.  Co.,  62  Minn.  327 ;  Common- 
wealth Nat.  Bank  v.  Shoemaker,  13  W.  N.  C. 
(Pa.)  25s;  Landreth  v.  McCaffrey,  17  Pa. 
Super.  .Ct.  272.  But  see  Savage  v.  Scott,  45 
Iowa  130.  Compare  Barthell  v.  Ssnrerson,  54 
Iowa  164. 

Mortgagee  Entitled  to  Recover  from  Trustee. 

—  Landreth  v.  McCaffrey,  17  Pa.  Super.  Ct, 
272.  , 

A  Bemainderman  coerced  into  paying  taxes 
or  assessments  may  compel  the  life  tenant  to 
refund.  Dorr  v.  Boston,  6  Gray  (Mass.)  131; 
Linden  v.  Graham,  34  Barb.  (N.  Y.)  316 ; 
Graham  v.  Dunigan,  2  Boew.  (N.  Y.)  516,  6 
Duer  (N.  Y.)  Sag.  But  see  Ferguson  v.  Quinn, 
97  Tenn.  46. 

Tendor  Hay  Beeovtr  tcom  Vendee  in  Fossetsion. 
— Lillie  V.  Case,  54  Iowa  177. 

Ho  BeimbanenMnt  Wliere  Tax  Invalid.  —  War- 
field- Pratt- Howell  Co.  V.  Averill  Grocery  Co., 
1 19  Iowa  75, 

6.  Payment  onder  Claim  of  Ownership  —  Iowa. 

—  Goodnow  V.  Moulton,  51  Iowa  555;  Goodnow 
V.  Wells,  54  Iowa  326 ;  Goodenow  v.  Litdifield, 
59  Iowa  336,  63  Iowa  375 ;  Goodnow  t*.  Stry- 
ker,  61  Iowa  361,  62  Iowa  221 ;  Merrill  v. 
Tobin,  82  Iowa  529. 

Nebraska.  —  Browne  v.  Finley,  51  Neb.  46s. 

Ohio.  —  Desnoyers  v.  Dcnnison,  10  Ohio 
Cir.  Dec.  43O1  19  Ohio  Cir.  Ct.  320. 

Pennsylvania.  —  Republic  Bldg.,  etc.,  Assoc. 
V.  Webb.  12  Pa.  Super.  Ct.  545;  Landreth  v. 
McCafTrey,  17  Pa.  Super.  Ct.  273;  Common- 
wealth Nat.  Bank  v.  Shoemaker,  13  W.  N.  C 
(Pa.)  25s;  Caldwell  v.  Moore,  11  Pa.  St.  58; 
Hogg  V.  Longstreth,  97  Pa.  St,  255 ;  King  v. 
Mt.  Vernon  Bldg.  Assoc.,  106  Pa.  St.  165. 

Bat  Where  the  Land  Belonged  to  the  County, 
and  was  therefore  exempt,  it  was  held  that  one 
who  paid  taxes  thereon  under  a  belief  that  he 
held  title  could  not  recover  against  a  subse- 
quent grantee  from  the  coun^.  Hays  v.  Me- 
Cormick,  83  Iowa  89. 
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a  person  bona  fide,  to  protect  his  interest  or  suppose*!  interest  in  land,  or  in 
the  honest  belief  that  he  is  the  owner  thereof,  pays  the  taxes,  he  will  be 
subrogated  to  the  tax  lien.' 

But  a  ifars  Tolnntasr  who  pays  taxes  without  any  interest  in  or  claim  against 
the  property  is  not  entitled  to  reimbursement  from  the  person  liable  for  the 
taxes,*  nor  will  he  be  subrogated  to  the  benefit  of  the  tax  lien.' 

4.  To  Wliom  ICade.  —  Payment  of  a  tax  must  be  made  to  the  officer 
authorized  by  law  to  collect  it,*  or  to  his  duly  authorized  deputy.* 

6.  Haw  Hade  — a.  IN  General  —  xut  Bt  AbMinte.  —  The  payment  or 
tender  of  taxes  must  be  absolute  and  unconditional.*  The  taxpayer  and  the 
collector  can  make  no  arrangement  whereby  the  taxpayer  is  discharged  from 
liability  for  his  taxes  by  anything  except  the  absolute  payment  of  them.'  In 
some  states,  however,  the  collector  is  permitted  to  satisfy  the  tax  by  payment 
to  the  treasurer  and  to  enforce  his  claim  for  the  payment  so  made  against 
the  person  taxable.^ 


1.  Lisa  fl>r  BsimborMmaiit — United  States. — 
Parks  V.  Watson,  3o  Fed.  Rep.  765. 

Arkansas.  —  Peay  v.  FeiM,  30  Ark.  600. 

Illinois.  —  Sharp  v.  Thompson,  too  IlL  447, 
39  Am.  Rep.  61. 

Indiana.  —  Cole  v.  Wright,  70  Ind,  179; 
Willson  V.  Brown,  8a  Ind.  471. 

Iowa.  —  BartheU  v.  Ssrrerson,  54  Iowa  160; 
Lillie  V.  Caae,  54  Iowa  177;  Merrill  v.  Tobin, 
82  Iowa  S2Q. 

Kansas.  —  Goodman  v.  Malcolm,  9  Kan. 
App.  887,  58  Pac.  Rep.  564* 

Afaine.  —  Williams  v.  Hilton,  35  Me.  S47>  S8 
Am.  Dec,  729. 

Maryland.  —  Orem  v.  Wrightson,  51  Ud.  34, 
34  Am.  Rep.  286. 

Nebraska.  —  Pettit  v.  Black.  8  Neb.  5a. 

Contra. —  S perry  v.  Butler,  75  Conn.  369  idis- 
tingmsking  Hart  r.  Tieman,  59  Conn.  536 ; 
Meyer  v.  Burritt,  60  Conn,  117;  and  Cole  v. 
Rice,  74  Conn.  680,  as  having  been  decided 
under  special  charter  provisions] ;  Griffing  v. 
Pintard,  25  Miss.  173. 

ffnbrOK«tloa  of  GOIllBtvr.  —  See  infra,  this  sec- 
tion. How  Madt  —  In  Gtnfrat, 

■oirtgagN.  — Fiacre  v.  Chapman,  33  N.  J. 
Eq.  463. 

■on^. — Wallace's  Estate,  S9  Pa.  St.  401. 

a.  Mm  Tolnnteer.  Hot  Entitled  to  Belmburst- 
nnt.  —  Garrigan  v.  Knight,  47  Iowa  525 ; 
Goodnow  V.  Moulton,  51  Iowa  559;  Goodnow 
V.  Stryker,  61  Iowa  361 ;  Bibbins  v.  Qark,  90 
Iowa  a^o;  Iowa  R.  Land  Co.  v.  Davis,  103 
Iowa  128;  Taylor  v.  Planet  Property,  etc.,  Co., 
78  Mo.  App.  137;  Southern  Home  Bldg.,  etc.. 
Assoc.  V.  Thomson,  34  Tex.  Civ.  App.  76; 
Hinchman  v.  Morris,  39  W.  Va.  673, 

Tolaatary  Payment  by  Hnihand  on  Wife's  Prop- 
erty,—  Doughty  V.  Miller,  so  N.  J,  Eq.  539. 

8.  Tolanteer  Not  Bntltled  to  Sabrogatlon.  — 
Mercantile  Trust  Co.  v.  Hart,  (C.  C.  A.)  76 
Fed.  Rep,  673 ;  Montgomery  v  Charleston.  (C. 
C.  A.)  99  Fed.  Rep.  835  ;  Peay  v.  Feild,  30  Ark. 
600;  Union  Cent.  L.  Ins.  Co.  v.  Chapin,  113 
Iowa  411;  Crum  r.  Burke.  35  Fa.  St.  377; 
Hoffman  v.  Bell,  61  Pa.  St.  444;  Hinchman  v. 
Morris,  29  W.  Va.  673.  Compare  Parks  v. 
Watson,  20  Fed.  Rep.  764. 

One  Who  Holds  a  ilen  en  Fart  of  the  Debtor's 
Proper^  cannot  pay  all  the  taxes  of  his  debtor 
and  he  subrogated  to  the  Item  of  the  common- 
Wealth  9n  propertjr  of  the  ^ebfof  o^  which  he 


had  no  lien.  Allen  v.  Perrine,  103  Ky. 
516. 

An  Equitable  Kortgagee  of  an  individual 
share  has  been  held  to  be  a  volunteer  as  to  a 
payment  of  taxes  on  the  whole  tract.  Koehler 
V.  Hnghea,  (Supm.  Ct.  Spec  T.)  4  Misc.  (N. 
Y.)  336,  amtned  73  Hun  (N.  Y.)  167. 
Tu  Ofloeit  May  KafDse  Payment  ttom  Tolanteer. 

—  Iowa  R.  Land  Co.  v.  Guthrie,  53  Iowa  383. 
4.  Payment  to  Aathorlied  Offloer,  —  Marshall  v. 

Baldwin,  1 1  Phila,  (Pa.)  403,  33  Leg.  InL 
(Pa.)  208;  Young  V.  King,  3  R.  I.  196. 

Aetlng  as  Collector  Prima  Taoie  Evidoioa 
Authority.  —  Deen  v.  Wills.  21  Tex.  642. 

OoBStrutioii  tt  Xntnoky  Stfttnte.  ^  Auditor  v. 
Western  Union  Tel.  Co.,  (Ky.  1898)  46  S.  W. 
Rep.  704. 

DaUnqnent  Taxea — Paymeat  —  Protecotion.  — 

The  officer  charged  with  the  collection  of  taxes 
or  his  agent  may,  after  the  time  for  the  pay- 
ment of  poll  taxes  has  expired,  receive  payment 
thereof  with  penalties  added,  and  need  not 
prosecute  the  ddinquent  for  a  misdemeanor. 
State  V.  Folk,  45  S.  Car.  491. 
I.  Depa^.  —  Jones  v.  Welsing,  53  Iowa  220. 
Slfiittnre  by  Stamp  floflolont —  Randall  v. 
Dailey,  66  Wis.  285.  See  also  the  title  Sigh  — 
Signature,  vol.  35,  p.  1066. 

6.  Vnoonditional  Payment  or  lender. —  State 
Railroad  Tax  Cases,  93  U.  S,  575;  State  v.  Car- 
son City  Sav.  Bank,  17  Nev.  146;  Stiles  o. 
Hitchcock,  47  Vt.  419,  19  Am.  Rep.  121. 

7.  Arrangement  Betwaen  Taxpayer  and  Collector. 

—  Conway  v.  Cable,  37  111.  83,  87  Am.  Dec. 
240;  Merriam  v.  Dovey,  (Neb.  1888)  36  N.  W. 
Rep.  382.  See  also  Miller  v.  Wisener.  45  W. 
Va.  59  (contract  for  services). 

Entering  Unpaid  Taxes  as  Paid  cannot  of  it- 
self discharge  the  property  owner.  Reutchler  v. 
Hucke,  3  111.  App.  144 ;  Ambler  v.  Oayton,  33 
Iowa  173;  Nutting  v.  Lynn,  18  Pa.  Super.  Ct 
63.  But  such  arrangement  may  render  the 
property  owner  personally  liable  to  the  collector 
as  for  an  advancement.  Elson  v.  Sprakcr,  100 
Ind.  374. 

8.  Colleetor  Paying  Tax.  —  Miltenberger  r. 
Cooke,  18  Wall.  (U.  S.)  421  ;  Jacks  v.  Dyer,  31 
Ark.  334;  White  v.  State,  51  Ga.  252;  Schaum 
V.  Showers,  49  Ind.  285 ;  Gove  v.  Newton,  58 
N.  H.  359;  Smith  v.  Messer.  17  N.  H.  430; 
Shriver  v.  Cowell.  9s  Pa.  St  363;  Wallace's 
Estate,  59  Fa.  St.  401. 
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■o  WMS.  can  be  allowed  '  in  the  absence  of  statute.* 

Thft  Fi^mMt  or  Tndw  Mwt  B*  if  VkflU  AaooBt  Dw  fur  taxes  la  order  to  discharge 
the  lien.'  But  where  several  assessments  are  united  (or  convenience  of 
collection,  the  full  amount  of  any  one  separate  tax  may  be  paid  although  the 
taxpayer  refuses  to  pay  the  others  united  with  it.'' 

Bq^MMt  «f  (MiwtlM  ud  fiultiM  te  Dtfudt  are  a  part  of  the  taxes  and  must  be 
paid  or  the  lien  will  not  be  discharged.* 

b.  Medium  of  Payment.  —  A  tax  collector  has  no  r^^t  to  receive  in 
payment  of  taxes  anything  except  legal-tender  money,  and  a  lien  for  taxes 
will  not  be  discharged  except  by  such  payment  or  tender,  unless  a  statute 
specifically  authorizes  the  receipt  of  something  else  in  payment.* 

<&Mkt  Draft,  Vote.  —  The  receipt  of  a  check,  draft,  or  note,  the  marking  of 
the  taxes  paid  on  the  books,  and  the  delivering  of  a  receipt  will  not  constitute 
payment  nor  conclude  the  public  in  a  controversy  between  the  taxpayer  and 
the  authorities.  The  check  or  draft  given  to  a  collector  as  payment  does  not 
discharge  the  lien  unless  such  instrument  be  in  fact  paid.'' 


Snbrogattn  of  OollMtor  Vko  Fayi  luoi  Out  of 
Di  On  Fookifc. —  See  Davie  v.  Blackbam,  117 

N.  Car.  383. 
Alriynmont  of  GoUMtor'i  Bight*  —  LaoliM,  — 

See  Sute  v.  Taggart,  148  Ind.  431. 

1,  8«t-off  HotAUowid.— See  the  title  SET-orr, 
Recoupment,  and  Countekclaim,  vol.  25,  pp. 
504,  507,  608 ;  and  see  People  v,  Roberts,  30  N. 
V.  App.  Div.  78,  aSirmti  156  N.  Y.  693;  Stio»- 
maker  v.  Swiler,  a  Leg.  Opin.  (Pa.)  7 ;  Treo- 
bolm  V.  Charleaton,  3  S.  Car.  347,  16  Am. 
733 ;  Keq>  v.  Frazler,  4  Wia.  134. 

ffluriiPi  Indivldaal  ladobtadMH.— Miller  v. 
Wisener,  45  W.  Va.  S9. 

3  Anderson  v.  Mayfield,  93  Kj.  230. 

8.  Wbole  Amount  Dno  Moat  Bo  Paid. —  Tacey 
V.  Irwin,  18  Wall.  (U.  S.)  549;  Flynn  f.  Ed- 
wards, 36  Fed.  Rep.  873;  Driggers  v.  Caasady, 
71  Ala.  529;  Htmt  v.  McFadgen,  20  Ark.  277: 
Laflin  v.  Herrington,  16  111.  301 ;  Auld  v.  Mc- 
Allaster,  43  Kan.  163;  State  v.  Carson  City  Sav. 
Bank,  17  Nev.  146;  Cmm  f.  Burke,  25  Pa.  St. 
377;  Heft  f.  Gephart,  65  Pa.  St.  510.  See  also 
supra,  this  title,  Tax  Lxtn  —  Termination  of 
Lien. 

Tistj  to  Aoeopt  Fart  Payment. —  In  Kansas  it 
has  been  held  that  a  county  treaaurer  may  re- 
fuse to  receiTe  a  partial  payment  of  a  tax. 
Julien  V.  Ainsworth,  27  Kan.  446.  But  in 
Louisiana  and  Michigan  a  partial  payment  of  a 
distinct  and  definite  portion  of  a  tax  may  be 
made  and  the  remainder  contested.  Liquidating 
Com'rs  V.  Marrero,  106  La.  130;  Chapin  Min. 
Co.  V.  Uddenberg,  126  Mich.  375,  distingmisking 
Sayers  v.  O'Connor,  124  Micb.  256. 

And  where  a  railroad  passed  throoKh  several 
towns  it  was  held  that  taxes  due  to  one  town 
might  be  paid  without  paying  taxes  due  in  other 
towns  of  the  same  county.  Ward  v.  Wheeling, 
etc.,  R.  Co..  4  Ohio  Dec.  154. 

Paynwnt  of  Taxes  on  Baalty  Inelndss  Apporto- 
nanees.  —  Capital  City  Gas  Light  Co.  v.  Charter 
Oak  Ins.  Co.,  51  Iowa  31. 

4.  M»j  Fay  Any  One  S^arate  Tax. —  Iowa  R. 
Land  Co.  v.  Carroll  County,  39  Iowa  15 1 ;  Olm- 
sted County  V.  Barber.  31  Minn.  as6.  See  also 
Lawrence  v.  Miller,  86  111.  502 :  Cones  v.  Wil- 
son, 14  Ind.  465 ;  Auld  v.  McAllas&r,  43  Kan. 
itfa. 


Traet  assessed  may  pay  the  taxes  due  00  his 
portion  alone.   Lawrence  v.  Miller,  86  111.  503. 
Pmunt  by  Holder  of  lien  on  Separata  Traot. 

—  McNary  v.  Wrigbtman,  32  Or^n  573. 
0.  Penalties  and  Expenses  Inelnded.  —  Bracey 

V.  Ray,  26  La.  Ann.  710;  Joslyn  v.  Tracy,  19  Vt. 
569* 

man  Taxes  and  Costs  for  Oiffsrent  Tears  are 
due,  there  may  be  payment  of  the  amount  due 
for  one  year  without  payment  of  the  balance. 
Davall  V.  Perkins,  77  Md.  583. 

EicssbIts  Penalty  Heed  Not  B«  Paid.— Chi- 
cago, etc.,  R.  Co.  V.  Hartshorn,  30  Fed.  Rep.  541. 

6.  ■sdiom  of  Payment —  United  States.  — 
Alkan  v.  Bean,  8  Hiss.  (U.  S.)  83 ;  Tennessee  v. 
Sneed,  96  U.  &  69 ;  Qark  v.  Keith.  106  U.  S. 
464. 

Arkansas.  —  Wells  v.  Cole,  27  Ark.  603 ;  Coit 
V.  Claw,  28  Ark.  516 ;  Loftia  v.  Watson,  32  Ark. 
414- 

Idaho.  —  Crutcher  v.  Sterling,  i  Idaho  307. 
Illinois.  —  Fuller  v.  Chicago,  89  111.  282, 
Kansas.  —  Judd  v.  Driver,  i  Kan.  455. 
Michigan.  —  Carter  v.  Lewis,  37  Mich.  341 ; 
Jones  V.  Wright,  34  Micb.  371 ;  TumbuU  o. 
Alpena  Tp.,  74  Mich.  621. 

Mississippi,  —  McWilliams  v.   Phillips,  51 
Miss.  196;  Wynn  v.  Stone,  69  Miss.  80. 
Missouri.  —  Craig  V.  Smith,  31  Mo.  App.  386. 
Pennsylvania.  —  Nutting  v.  Lynn,   18  Pa. 
Super.  Ct.  63. 

South  Carolina.  —  Trenholm  v.  Charleston,  3 
S.  Car.  347,  16  Am.  Rep.  733. 

Tennessee.  —  State  v.  Sneed,  9  Baxt.  (Tenn.) 
473:  Keith  V.  Clarke,  4  Lea  (Tenn.)  718;  Clark 
V.  Keith,  8  Lea  (Tenn.)  703. 

Vermont.  —  Sawyer  v.  Springfield,  40  Vt.  305. 
Credit  on  Amoont  Bne  nnder  lln^olpal  Contnet 

—  Wagner  v.  Porter,  (Tex.  Civ.  App.  1900)  56 
S.  W.  Rep.  s6o. 

Payment  in  Coin  Alone  may  be  prescribed  by 
statute.  People  v.  Shearer,  30  Cal.  645;  Pres- 
cott  V.  MoNamara,  73  Cal.  336;  Whiteaker  v. 
Hnley,  2  Oregon  140. 

P^maat  la  Toid  Onrroney  CMns  Ho  Pomnal 
Sight  of  Astion  to  Oollestor.  —  Richards  v. 
Stogsdell,  31  Ind.  74. 

T.  Check,  Draft,  Bte.  —  Mercantile  Trust  Co. 
V.  Hart,  (C.  C.  A.)  76  Fed.  Rep.  673 :  El  Paso 
County  V,  Colorado  Springs  Co.,  15  Colo.  App> 
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>arl]>,  WuTuti,  Ordsn,  Eto.  —  It  is  sometimes  provided  by  statute  that  the 
collector  shall  accept  scrip  in  payment  o(  taxes,  e.  g.^  coupons,  county  and 
town  warrants^  school  orders,  etc. ;  and  where  there  is  such  a  provision  the 
collector  is  of  course  bound  to  receive  the  scrip  designated  in  payment.^ 
Such  statutes,  however,  are  to  be  strictly  pursued,  and  their  terms  cannot  be 
extended  by  construction.' 

6,  How  Established  —  Evidence  —  Bntry  la  Tax  Book.  —  Payment  of  taxes  may 
be  proved  by  the  entry  of  payment  in  the  tax  book  or  other  record.' 

Tho  Oil^iul  Boooipc  of  the  tax  collector  is  competent  prima  facie  evidence  of 
the  payment  of  taxes.^    But  the  receipt  is  not  conclusive  evidence  of  pay- 


374 ;  Koones  v.  District  of  Columbia,  4  Mackey 
(D.  C)  339,  54  Am.  Rep.  278;  Barnard  v. 
Mercer,  54  Kan.  630;  Houghton  v.  Boston,  159 
Mass.  138;  Elliott  v.  Miller,  S  Mich.  132; 
Moore  v.  Auditor  Gen.,  122  Mich.  599;  KabI  v. 
Love,  37  N.  J.  L.  5;  McLanahan  v.  Syracuse,  18 
Hun  (N.  Y.)  259 ;  Orange  County  Bank  v.  Wake- 
man,  I  Cow.  (N.  Y.)  46;  Mumford  v.  Arm- 
strong, 4  Cow.  (N.  Y.)  553;  Ankeny  v.  Al- 
bright, 20  Pa.  St.  157. 

CollMtor  ][ay  RefoM  to  Beoolve  Cheek  or  Dnft. 
—  Richards  v.  Hatfield,  40  Neb.  879. 

Ckeok  Operatw  as  Coaditlonal  PayuMit.  •— 
Houghton  V.  Boston,  159  Mass.  138. 

Payment  of  the  ChMk. —  Richards  v.  Hatfield, 
40  Neb.  879. 

H»t«.  —  Kemer  v.  Boston  Cottage  Co.,  133 
N.  Car.  394. 

Validity  of  Note.  —  It  has  been  held  that  a 
note  given  in  payment  of  taxes  is  without  con- 
sideration and  void.  Dickson  v.  Gamble,  16 
Fla.  687:  Embden  v.  Bunker,  86  Me.  313.  See 
also  Packard  v.  Tisdale,  50  Me.  376 ;  Walker  v. 
Walker,  86  Me.  314 ;  Thomdike  v.  Camdeo,  8a 
Me.  39.  But  it  would  seem  that  the  officer  may 
advance  taxes  from  his  private  funds  and  take 
a  personal  note  for  the  loan.  Hatdi  v.  Reid, 
112  Mich.  430,  distinguishing  Doran  v.  Phillips, 
47  Mich.  228.  These  were  cases  of  occupation 
taxes.  See  generally  the  title  Occupation, 
Business,  and  Privilege  Taxes,  vol.  21,  p.  819. 

1.  Payment  with  Scrip  Held  Good  —  United 
States.  — TuTvan  v.  Nichol,  8  Wall.  (U.  S.)  44; 
Keith  V.  Oark,  97  U.  S.  454 ;  Virginia  Coupon 
Cases,  114  U.  S.  270;  Marye  v.  Parsons,  114  U. 
S.  329;  McGahey  v.  Virginia,  135  U.  S.  ^684; 
Parsons  v.  Slaughter,  63  Fed.  Rep.  876! 

Arkansas.  —  Danley  v.  Pike,  15  Ark.  141; 
English  V.  Oliver,  28  Ark.  317;  Loftin  v.  Wat- 
son, 32  Ark.  415. 

California.  —  Prescott  v.  McNamara,  73  Cal. 
336  (levee  taxes). 

Georgia.  —  Fuller  v.  State,  73  Ga.  408. 

North  Carolina.  —  Kemer  v.  Boston  Cottage 
Co.,  123  N.  Car.  294. 

South  Dakota.  —  Western  Town  Lot  Co.  v. 
Lane,  7  S.  Dak.  599. 

Tennessee.  —  Clark  v.  Keith,  8  Lea  (Tenn.) 
703 ;  Lea  v,  Memphis,  9  Bext.  (Tenn.)  103. 

Texas.  —  Ostrum  v.  San  Antonio,  30  Tex. 
Qv.  App.  46a. 

yirginia.  —  Antonj  v.  Wright,  22  Gratt.  (Va.) 
835;  Williamson  v.  Massey.  33  Gratt.  (Va.) 
239;  Lee  v.  Harlow,  75  Va.  22:  Com.  ».  Ford, 
89  Va,  427 :  Com.  v.  Dunlop,  80  Va.  43,1  ;  Maury 
V.  Com..  02  Va.  110. 

Aeseptaiioe  Opwates  as  Payment  of  Order.  — 
Marinette  v.  Oconto  County,  47  Wis.  316. 


Berip  BaoelTabla  Only  fttr  TaxM  af  Bodyl^ninc 

It.  — Waliis  v.  Smith,  ag  Ark.  354;  Wells  «. 
Cole,  27  Ark.  603. 

Tax  Colleeted  lo  Carreiuy  Kay  Be  Paid  Orer  la 
Borip.  —  Askew  v.  Columbia  County,  32  Ark. 
371. 

Berlp  BeaelTBblt  Though  Barred  by  Statate  ef 

T-<"<t*t1imiti  —  Daniel  v.  Askew,  36  Ark.  487. 

S.  Bli^t  Vot  Eztandad  hy  GonetrootlMi.  — 
Waliis  V.  Smith,  39  Ark.  354;  Bummel  v.  Hous- 
ton, 68  Tex.  to.  See  also  Loftin  v.  Watson,  33 
Ark.  415. 

Unregistered  Warrants  Vot  BeednUa. — Jones 

f.  Meldiior,  71  Miss.  115. 

Wamat  of  One  Tear  Vot  XeedTable  for  Taxn 
(tf  Aaothar. — State  v.  Payne,  151  Mo.  663  lover- 
ntHng  Reynolds  v.  Norman,  1 14  Mo.  509 ;  Wil- 
son V.  Knox  County,  133  Mo.  387];  Kansas 
City,  etc.,  R.  Co.  v.  Thornton,  153  Mo.  570. 

8.  Eeoord.  —  Taylor  v.  Lawrence,  148  111.  388; 
Adams  v.  Beale,  19  Iowa  61  ;  Harrison  v.  Sauer- 
wein,  70  Iowa  291 ;  Dennett  v.  Croker,  8  He. 
239;  Knupp  V.  Brooks,  200  Pa.  St.  497. 

ContradletioBef  Beoord.— See  State  v.  School, 
etc.,  LAttd  Com'rs,  13  Wis.  409. 

AblHmiatieBB  in  BaeoiiL—  See  Ambler  v.  Clay- 
ton, 33  Iowa  173.  Ankeny  v.  Albright,  so  Pa. 
St.  157;  Brown  v.  Bradshaw,  100  Va.  134; 
Mcintosh  V.  Marathon  Land  Co.,  no  Wis.  396. 
And  see  the  title  Abbreviations,  vol.  i,  p.  100. 

Bat  a  Tax  CoUeetor's  Certifleate  that  Ho  Taxes 
4re  Chaiged  against  the  land  on  his  books  has 
been  held  not  to  be  sufficient  evidence  of  pay- 
ment  Acklin  V.  Paschal,  48  Tex.  147. 

4.  Beodlpt  —  lUxHois.  —  Abbott  v.  Stone,  70 
111.  App.  671,  aMrmed  173  III.  634,  64  Ara.  St 
Rep.  60. 

Massachusetts. —  Hall  v.  Hall,  i  Mass.  loi. 
Michigan.  —  Johnstone   v.    Scott,    1 1  Mich. 
232;  Hammond  v.  Hannin,  21  Mich.  374,  4  Am. 
Rep.  490;  Weimer  v.  Porter,  42  Mich.  569. 

Minnesota.  —  Seigneuret  v.  Fahey,  37  Minn. 
60 ;  Ferris  v.  Boxell,  34  Minn.  263 ;  Ripon  Col- 
lege V.  Brown,  66  Minn.  180. 
Missouri.  —  Huber  v.  Pickler,  94  Mo.  383. 
Nebraska.  —  Miller  t;.  Hurford,  13  Neb.  13; 
Ure  V.  Reichenberg,  63  Neb.  899 ;  Richards  v. 
Hatfield,  40  Neb.  879 ;  Mutual  Ben. ,  L.  Ins. 
Co.  V,  Daniels,  (Neb.  1903)  93  N.  W.  Rep.  134. 
Oregon.  —  Nickum  v.  Gaston,  a8  Oregon  33J. 
Texas.  —  Deen  v.  Willis,  31  Tex.  64a. 
JVyoming.  —  Lobban  v.  State,  9  Wyo.  386. 
And  see  the  titles  Payubnt,  vol.  as,  pp.  583, 
581 :  Receipts,  vol.  33,  p.  983  et  req. 

Erldenoeef  Amount  Paid.  —  Merrill  v.  Tobin, 
82  Irnva  52Q. 

Baffielenoyof  Xteserlption  In  Beoelpt.  —  See  Per- 
kins p.  Bulldey,  166  111.  331;  Myers  v.  Ladd, 
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ment  *  unless  made  so  by  statute.*  Like  receipts  from  other  public  officers,  tax 
receipts  prove  themselves.* 

other  CompBtwt  Eridenoe,  —  The  tax  receipts  and  tax  books  are  not  exclusive, 
but  payment  may  be  proved  by  any  other  competent  evidence.^  As  in  other 
cases,  however,  the  best  evidence  obtainable  is  required.* 

Parol  XTidsQoe  is  admissible  to  show  the  payment  of  a  tax  whether  an  official 
receipt  exists  or  not.* 

Pranmptlinu.  —  The  absence  from  the  tax  book  of  an  entry  of  payment  of 
taxes  assessed  against  property  therein  described  raises  a  presumption  that 
such  taxes  have  not  in  fact  been  paid ; '  but  such  presumption  is  by  no  means 
conclusive.*  No  presumption  of  payment  arises  from  the  duty  of  the  prop- 
erty owner  to  make  it,*  nor,  as  a  general  rule,  from  mere  lapse  of  time.""  But 
the  fact  that  taxes  have  not  been  returned  as  delinquent  has  been  held  to  be 
strong  evidence  that  they  were  paid.** 

Brldaaoa  of  tin  Pftymut  of  TazM  for  FtotIou  Tom  is  not  admissible  to  establish 
payment  for  a  subsequent  year.** 

Tndidal  Betenulnatioa.  —  As  between  the  parties,  payment  cannot  be  shown 
in  opposition  to  a  judicial  determination  that  the  taxes  are  delinquent.** 

7.  Effect.  —  The  Primary  Effect  of  the  payment  of  a  tax  is  to  extinguish  the 
tax  and  dischai^e  the  tax  lien     even  though  the  description  in  the  assessment 


sfi  III.  41s;  Kruse  v.  Wilson,  79  IlL  J33;  Orton 
Nooman,  35  Wis.  67a,  the  last  case  holding 
that  the  intentlaii  of  the  receipt  to  cover  the 
property  in  dispute  is  a  question  for  the  jury. 

Boeoipt  of  Deputy.  —  Jones  v.  Welsing.  53 
Iowa  220. 

What  Constitutes  Antedating  —  IiOnlsiana  Con- 
stitntlon. —  McAyeal  v.  Murrell,  108  La.  116. 

Levy  ot  AMeBomsnt  —  In  Adams  v.  Osgood, 
55  Neb.  766,  it  was  held  that  a  tax  receipt  was 
not  sufficient  to  establish  the  fact  of  a  levy 
when  such  levy  was  disputed  in  the  pleadings. 
See  also  Clark  v,  Blair,  14  Fed.  Rep.  8is; 
Miller  v.  Hurford,  13  Neb.  13 ;  Merrill  f, 
Wright,  41  Neb.  351. 

1,  Beceipt  Hot  Conelntive  Svideneo  of  Payment. 
—  Richards  p.  Hatfield,  40  Neb.  879 ;  Ellen  v. 
Ellen,  16  S.  Car.  133 ;  Lobban  v.  State,  g 
Wyo.  386.  See  also  State  v.  School,  etc., 
Land  Com'rs,  13  Wis.  409.  And  see  the  cross- 
references  in  the  last  note,  sv^a. 

2,  Statute  MaUng  Boeelpt  Conolnitvo,  — 
Rockford  v.  Fleming,  10  S.  Dak.  24;  Danforth 
V.  McCook  County,  11  S.  Dak,  258,  74  Am. 
St.  Rep.  808. 

3,  McReynoldsv.  Longerberger,  57  Pa.  St.  13. 

4,  Evfdenooof  Payment — Davis  v.  Hare,  33 
Ark.  386;  Adams  v.  Beale,  19  Iowa  61;  Den- 
nett V.  Crocker.  8  Me.  339;  Hammond  v. 
Hannin,  31  Mich.  374,  4  Am.  Rep.  490;  Mc- 
Reynolds  V,  Longenberger,  57  Pa.  St.  13;  Mc- 
Donougb  V.  Jefferson  County,  79  Tex.  535 ; 
Brown  v.  Bradshaw,  100  Va.  124. 

Tax  Certifloate  —  Stub  Book, —  Comoy  v.  Wet- 
more,  92  Iowa  100 ;  Ellsworth  v.  Low,  63 
Iowa  178;  Harrison  v.  Sauerwein,  70  Iowa  291 ; 
Buck  V.  Holt,  74  Iowa  294 ;  Mcintosh  v.  Mara- 
thon Land  Co.,  110  Wis.  398,  overruUng  Pier 
V.  Prouty,  67  Wis.  318. 

5,  See  the  titles  Evidence,  vol.  11,  p.  535; 
Secondary  Evidence,  vol.  35,  p.  161;  and  see 
Richards  v.  Hatfield,  40  Neb.  879. 

Abstract  of  Title  Inadmlssiblo.  —  Brinker  v. 
Union  Pac.  R.  Co.,  11  Colo.  App.  166. 

Altered  Writing  as  Evidmoo.  —  See  Nicknm 
r.  Gaston.  38  Oregon  333. 
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6.  Parol  Erldenoo.  —  Davis  v.  Hare,  33  Ark. 

386;  Boykin  v.  State,  40  Fla,  484;  Hinchman  v. 
Whetstone,  33  111.  185;  Rand  v.  Scofield,  43 
111.  167 ;  Elston  v.  Kennicott,  46  111,  188 ;  Adams 
V.  Beale,  19  Iowa  61  ;  Hammond  v.  Hannin,  21 
Mich.  374,  4  Am.  Rep.  490 ;  Richards  v,  Hat- 
field, 40  Neb.  879 ;  Nickum  v.  Gaston,  28  Oregon 
322;  Wolf  V.  Philadelphia.  105  Pa.  St.  25; 
Knupp  p.  Brooks,  200  Pa.  St.  494 ;  McDonough 
V.  Jeffrrson  County,  79  Tex.  535.  See  also 
Trailer  v.  Jenkins,  75  Miss.  676.  And  see  the 
titles  Pavubnt,  voL  33,  p.  58a;  Receipts,  voL 
23.  P-  984. 

Under  the  Mississippi  statute  providing  that 
none  but  a  certain  form  of  receipt  shall  be  valid 
as  evidence,  payment  of  taxes  before  a  sale 
cannot  be  shown  to  invalidate  a  tax  title,  un- 
less' the  prescribed  receipt  was  given;  but  it 
does  not  prevent  proof  of  the  loss  of  a  valid 
receipt.    Edmondson  v.  Ingram,  68  Miss.  33, 

BrldaiMO  to  Contndiot  DewriiAioa  in  Boeelpt. 
—  Brymer  v,  Taylor,  5  Tex.  Civ.  App.  103. 

Golloetor  Is  Gompotent  Witnou.  —  Davis  v. 
Hare,  32  Ark.  386. 

Qasstlon  for  Jory.  — Nickum  v.  Gaston,  38 
Oregon  333. 

T.  Pnmnptioni.  —  Hinchman  v.  Whetstone, 
33  III.  185;  Adams  V.  Beale,  19  Iowa  61 ;  Wolf 
V.  Foster,  13  Kan.  116;  Stout  v.  Hyatt,  13  Kan. 
333;  Richards  v.  Hatfield,  40  Neb.  879. 

8.  Keesling  v.  WInfield,  149  Ind.  709,  But 
see  Holbrook  v.  Dickenson,  56  Ifl.  497. 

9.  Ankeny  v.  Albright,  20  Pa.  St.  157. 

10.  See  the  title  Payment,  vol.  22,  p.  595,  and 
see  Lohrs  v.  Miller,  12  Gratt.  (Va.)  456;  Smith 
V.  Thorp,  17  W.  Va,  221.  But  see  Woodbum 
V.  Farmers',  etc..  Bank,  5  W.  &  S.  (Pa,)  447 ; 
McLaughlin  v.  Kain,  45  Pa.  St.  113. 

IL  Lewis  V.  Disher,  35  Wis.  441. 

VL  Ankeny  v.  Albright,  20  Pa.  St.  157, 

IS.  Wallace  v.  Brown^  22  Ark.  118,  76  Am. 
Dec.  421  ;  Gaylord  v.  Scarff,  6  Iowa  179;  Cad- 
mus V.  Jackson,  52  Pa.  St.  295. 

14.  Lien  Disoharged —  United  States.  —  Mc- 
Henry  v.  Alford^  168  U.  S.  651 ;  Bennett  V. 
Hunter,  9  Wall.  (U.  S.)  3^. 
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was  erroneous,*  or  though  the  assessment  was  so  irregular  as  to  pass  no  title 
to  a  purchaser  at  a  tax  sale  thereunder.*  And  where  land  is  twice  assessed 
to  different  persons,  payment  by  one  of  them  will  discharge  the  lien  as  to 
the  other.* 

Fi^nent,  Cohtm,  Oafoau  tha  Ugbt  to  Sell  tlw  fropar^  for  nonpayment  of  taxes; 
and  a  tax  sale  of  land  for  a  tax  improperly  reported  as  delinquent,  which  the 
owner  has  paid,  is  illegal  and  void,  and  conveys  no  title  to  the  purchaser.* 
And  the  rule  is  the  same  whether  the  sale  was  made  through  inadvertence  or 
mistakt;  or  in  positive  disregard  of  the  fact  of  payment.* 

The  mwppUoftiloft  of  %  Pejment  by  the  ofiicer  receiving  it  will  not  destroy  its  effect 
as  payment.*    Thus,  a  payment  is  not  defeated  by  its  application  to  the  taxes 


Georgia. — Johnson  r.  Christie,  64  Ga.  117. 

Illinois.  —  Morrison  v.  Kelly,  22  III,  610,  74 
Am.  Dec.  169. 

Missouri.  —  Hubcr  v.  Pickler,  94  Mo.  382; 
Harness  v.  Cravens,  126  Mo.  233. 

Nebraska.  —  Alexander  v.  Hunter,  29  Nd). 

New  York — Oliphant  v.  Bunts,  146  N.  Y. 

218. 

Oregon.  —  Niclnim  v.  Gaston,  38  Oregon  322, 
Pennsylvania.  —  Hunter  v.   Cochran,   3  Pa. 

St.  105;  Montgomery  v.  Meredith,  17  Pa.  St. 

42;  Wallace's  Estate,  S9  Pa.  St.  401;  Reading 

V.  Finney,  73  Pa.  St,  467. 

Canada.  —  Myers  v.  Brown,  17  U.  C.  C  P. 

307. 

See  also  supra,  this  title.  Tax  Lien-^Ter- 
mination  of  Lien. 
Payment  under  Kistake  Bxtlnpildug  Tax.  ~- 

Mason  v.  Chicago,  48  III.  420;  Richmond  v. 
Brown,  66  Me.  373 ;  Stephens  v.  Wells,  6  Watts 
(Fa.)  325.  And  see  Maxwell  v.  Hunter,  6s 
Iowa  121. 

1.  Hollywood  V.  Wellhausen,  28  Tex.  Civ. 
App.  S4I ;  Herton  v.  Dolphin,  28  Wis,  456. 

t.  Graham  v.  Florida  Land,  etc,  Co.,  33  Fla. 
356. 

8.  Rath  V.  Martin,  93  Iowa  499 ;  Dodds  v. 
Marx,  63  Miss.  443 ;  Perret  v.  Borries,  78  Miss. 
934 ;  Alexander  v.  Hunter,  29  Neb.  259 ;  Mont- 
gomery V.  Meredith,  1 7  Pa.  St.  42. 

In  West  Tirginia,  However,  privity  of  title 
seems  to  be  necessary  in  order  that  payment  by 
one  who  is  not  primarily  req)onsible  for  the  tax 
may  discharge  the  lien.  See  State  v.  Low,  46 
W.  Va.  451 ;  Simpson  v.  Edmiston,  23  W.  Va. 
675;  Bradley  v.  Ewart,  18  W.  Va.  598;  Whit- 
ham  V.  Sayers,  9  W.  Va.  671.  Compare  Bailey 
V.  McOaugherty,  48  W.  Va.  546-  And  see 
supra,  this  section.  By  Whom  Payment  May  Be 
Made. 

4.  Right  to  Sell  D«feat«i—  United  Stales.  — 
Schenk  v.  Peay,  i  Dill.  <U.  S.)  367;  Bennett  v. 
Hnnter,  9  Wall.  (U.  S.)  326;  Tacey  v.  Irwin, 
18  Wall.  (U.  S.)  549;  Atwood  V.  Weems,  99  U. 
S.  183. 

Arkansas.  —  Wallace  v.  Brown,  22  Ark.  118, 
76  Am.  Dec.  421 ;  Kinsworthy  v.  Austin,  aj 
Ark.  375 ;  Davis  v.  Hare,  3a  Ark.  386. 

District  of  Columbia.  —  Wall  v.  District  of 
Columbia.  6  Mackey  (D.  C.)  194. 

Florida.  —  Conant  v.  Buesing,  33  Fla.  559. 

Georgia.  —  Rish  v.  Ivey,  76  Ga.  738. 

Illinois.  —  Curry  v.  Hinman,  1 1  HI.  420 ; 
Morrison  v.  Kelly,  as  Til.  610,  74  Am.  Dec.  160 : 
Mason  v.  Chicago,  48  111.  420 ;  Perkins  v.  Bulk- 
ley,  166  III.  229. 


Iowa.  —  Gaylord  v.  Scarif,  6  Iowa  179;  Wal- 
ton If.  Gray,  29  Iowa  440 ;  Morris  v.  Sioux 
County,  42  Iowa  416;  Iowa  R.  Land  Co.  v. 
Guthrie,  53  Iowa  383 ;  Hilliard  v.  Griffin,  73 
Iowa  331. 

Kansas.  —  Mathews  v.  Buckingham,  22  Kan. 
166 ;  Doty  v.  Bassett,  44  Kan.  754. 

Kentucky. —  might  v.  Banks,  6  T.  B.  Mon. 
(Ky.)  19a,  17  Am.  Dec  136. 

Louisiana.  —  Wilbert  v.  Michel,  4a  La.  Ann. 
853  ;  Lcfebre  v.  Negrotto,  44  La.  Ann.  793. 

Michigan.  —  Rowland  v.  Doty,  Harr.  (Mich.) 
3;  Rayner  v.  Lee,.  20  Mich.  384. 

Mississippi.  —  Griffing  v.  Pintard,  35  Miss. 
173;  Sigman  v.  Lundy,  66  Miss.  522. 
Mitioufi'  —  Huber  v.  Pickler,  94  Mo.  383. 
Oregon.       Nickum  v.  Gaston,  38  Oregon 
338. 

Pennsylvania.  —  E>ougherty  v.  Dickey,  4  W. 
&  S.  (Pa.)  146;  Hunter  v.  COchran,  3  Pa-  St. 
1 05;  Montgomery  v.  Meredith,  17  Pa.  St.  42; 
Ankeny  v.  Albright,  20  Pa.  St.  157;  Laird  v. 
Hiester,  24  Pa,  St.  452 ;  Cadmus  v.  Jackson,  52 
Pa.  St  295 ;  Reading  v.  Finney,  73  Pa.  St.  467  ; 
Brown  v.  Etay.  78  Pa.  St.  129;  Bretsch  v.  Cox^ 
81  Pa.  St  336 ;  Kramer  v.  Goodlander,  98  Fk. 
St.  366 ;  Patton  v.  Long,  68  Pa.  St.  360. 

Virginia.  —  Martin  v.  Snowden,  18  Graft. 
(Va.)  100. 

Weet  ('irgtma.  — Jones  v.  Dila.  18  W.  Va. 
759- 

Wisconsin.  —  Sprague  v.  Coenen,  30  Wis. 
209 ;  Randall  v,  Dailey,  66  Wis.  385 ;  Mcintosh 
V.  Marathon  Land  Co..  110  Wis.  296. 

And  see  Jaelraon  v.  Morse,  18  Johns.  (N.  Y.) 
441,  9  Am.  Dec.  235 ;  Utica  Bank  v.  Merserean, 
3  Barb,  Ch.  (N.  Y.)  528,  49  Am.  Dec.  189; 
Joslyn  V.  Rockwell,  128  N.  Y.  334;  Franklin  v. 
Terrell,  3  Hawks.  (10  N.  Car.)  383.  See  also 
the  title  Tax  Titles,  post. 

Taxpayer  Moat  Be  la  Deftialt, —  Jones  v.  Bur- 
ford,  26  Miss.  194;  Williams  v.  Camnack,  27 
Miss.  309,  6t  Am.  Dec  508 ;  Green  v.  Craft,  28 
Miss.  70. 

Tender  to  the  PnrAaw  is  not  necessary  before 
bringing  suit  to  set  aside  the  sale.   Lefebre  v. 
Negrotto,  44  La.  Ann.  793. 
Limitatloits  In  FaTor  of  Tax  PniohaMr.  —  See 

the  title  Tax  Titles,  post. 

Q.  Hickman  v.  Kempner,  35  Ark.  505 ;  My- 
rick  V.  Montgomery  County,  33  Ind.  383 ; 
Stephens  v.  Welle.  6  Watts  (Pa.)  325- 

6.  KliapplioatiOB  Of  TitTment. —  Henderson  v, 
Robinson,  76  Iowa  603 ;  Dougherty  v.  Dickey,  4 
W.  &  S.  (Pa.)  146;  MontKOmery  v.  Meredith, 
17  Pa.  St.  47;  Jones  v.  Dils.  18  W,  Va.  750. 
See  also  Fuller  v.  Grand  Rapids,  40  Mich.  395. 
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of  other  persons.'  So  where  the  osvner  of  land  intends  to  pay  taxes  on  one 
tract  and  so  informs  the  collector,  and  pays  him  the  proper  amount,  and  the 
collector,  by  mistake,  gives  a  receipt  for  a  different  tract,  and  retufns  the  one 
actually  paid  as  delinquent,  and  it  is  sold  for  taxes,  the  owner  may  show 
actual  payment  against  the  purchaser  at  the  tax  sale.' 

Tender.  —  A  tender  by  a  taxpayer  or  his  agent  operates  as  payment  of  the 
taxes',  if  kept  good.' 

8.  Payment  Fnutrated  by  Officer.  —  If  the  owner  of  land,  or  a  party  having' 
an  interest  therein,  in  good  faith  applies  to  the  proper  officer  for  the  purpose 
of  paying  the  tax  thereon,  and  payment  is  prevented  by  the  mistake  or  fault 
of  such  ofHcer,  as,  for  example,  where  a  tax  is  omitted  from  the  list  made 
out  by  the  officer,  the  attempt  to  pay  is  considered,  in  most  jurisdictions,  as 
the  legal  equivalent  of  payment  in  so  far  as  to  discharge  the  lien  and  bar  a 
sale  for  nonpayment.^  Thus,  where  the  owner  of  land  in  good  faith  attempts 
to  pay  the  tax  thereon,  and  is  informed  by  the  officer  whose  duty  it  is  to 
state  the  amount  of  the  tax  that  there  are  no  taxes  on  the  roll  against  such 
land,  it  is  held  that  his  title  is  not  defeated  by  a  subsequent  sale  of  the  land 
for  nonpayment  of  taxes.*    So  it  has  been  held  that  where  the  purchaser  of 


And  see  infra,  this  section.  Payment  Frustrated 

by  Officer, 

Liftn  Siioharged  Though  Coltaetor  Embeziles 
■oaey. —  Richards  v.  Hatfield,  40  Neb.  879. 

Tbe  Tu^yw  Kay  Bely  on  the  Offleer  to  whom 
payment  it  made  for  the  proper  applicatioQ  of 
the  payment.  Henderson  v.  Robinson,  76  Iowa 
603.  And  see  Coming  Town  Co.  v.  Davis,  44 
Iowa  6»x;  Corbin  v.  Stewart,  44  Iowa  543; 
Fenton  v.  Way,  40  Iowa  196. 

1.  AppUuation  to  Taxes  of  Other  Persons.— 
Mason  v.  Chicago,  48  III.  420 ;  Maxwell  v. 
Hunter,  65  Iowa  131;  Henderson  v.  Robinson, 
76  Iowa  603 ;  Lefebre  v.  Negrotto,  44  La.  Ana. 
792 ;  Nidann  v.  Gaston,  28  Oregon  328;  Dough- 
erty V.  Dickey,  4  W.  &  S.  (Pa.)  146;  Laird  v. 
Hiester,  34  Pa.  St  452 ;  Merton  v.  Dolphin,  28 
Wis.  456. 

Payment  of  Tax  on  Wrong  land.—  In  Gunn  v. 
Thompson,  70  Ark.  500,  where  the  plaintiff, 
intending  to  pay  a  tax  rightly  assessed  to  him, 
by  mistake  paid  taxes  assessed  to  another,  it 
was  held  that  a  subsequent  sale  of  the  plaintiff's 
land  was  void. 

Bat  in  Gordon  v.  Chiles,  (Miss.  1892)  12  So. 
Rep.  146,  where  the  plaintiff  paid  taxes  on  land 
wrongly  assessed  to  him,  It  was  held  that  land 
belonging  to  him,  but  assessed  to  another,  was 
not  discharged  thereby. 

8.  Hickman  v.  Kempner,  35  Ark.  505  ;  Dough- 
erty V.  Dickey,  4  W.  &  S.  (Pa.)  146. 

8.  Tender.  — Poindexter  v.  Greenhow,  114  U. 
S.  270;  Schenk  v.  Peay,  i  Dill.  (U.  S.)  367.  ai 
Fed.  Caa.  No.  13.451 ;  Parsons  v.  Slaogbter,  63 
Fed.  Rep.  876 :  McGahey  v.  Virginia,  1 35  U.  S. 
684  ;  Kinsworthy  v.  Austin,  23  Ark.  375  ;  Duvall 
I'.  Perkins,  77  Md.  583 :  Jones  v.  Burford,  26 
Miss.  194;  Hoge  v.  Hubb,  94  Mo.  489;  State 
7'.  Central  Pac.  R.  Co.,  21  Nev,  247 ;  Breisch  v. 
Coxe.  81  Pa.  St.  336;  Pottsville  Lumber  Co.  v. 
Wells,  157  Pa.  St.  5.  And  see  infra,  this  sec- 
tion, Payment  Frustrated  by  Officer.  But  ace 
VcGuire  v.  Brockman.  58  Mo.  App.  307. 

Tender  Kast  Be  SalBeient  In  Amount.  —  See 
Loneinette  v.  Shelton.  (Tenn.  Ch.  1898)  52  S. 
W,  Ren.  1078  :  Harness  v.  Cravens,  126  Mo.  233- 

Tender  llaBt  Be  of  Wbole  Amount. —  See  supra, 
this  section.  How  Made  —  In  General. 


Tender  Soapenda  Interest. —  Iowa  R,  Land  Co. 
V.  Carroll  County,  39  Iowa  151;  McGuire  v. 
Brockman,  58  Mo.  App.  307. 

Ii^nnotion,  —  Where  a  taxpayer  tenders  the 
amount  of  taxes  due  from  him,  which  the  col- 
lector refuses  because  the  collection  of  the  taxes 
for  that  year  baa  been  enjoined  in  a  atiit  to 
wfaich  the  taxpayer  is  not  a  party,  a  new  de- 
mand is  necessary  after  the  injunction  is  dis- 
solved  before  the  taxpayer  can  be  placed  in  de- 
fault for  nonpaymenL  Jones  v.  Burford,  26 
Miss.  194. 

4.  Payment  Frustrated  by  Offleer  —  United 
Slates. — -Lewis  v.  Withers,  44  Fed.  Rep.  165. 

lowo.  —  Necley  v.  Wise,  44  Iowa  544 ;  Com- 
ing Town  Co.  r.  Davis,  44  Iowa  629 ;  Jiaka  v. 
Ringgold  County,  57  Iowa  630. 

Mississippi.- — Grifling  v.  Pintard,  25  Miaa. 
173 ;  Jones  v.  Burford,  26  Miss.  194. 

New  York.  —  Van  Benthuyaen  v.  Sawyer,  36 
N.  Y.  150. 

Pennsylvania.  —  Baird  v.  Gaboon,  5  W.  &  S. 
(Pa.)  540;  Breiach  v.  Coxe,  81  Pa.  St.  336; 
Philadelphia  v.  Anderson,  142  Pa.  St.  357. 

West  Virginia. —  Jones  v.  Dila.  18  W.  Va. 
759- 

Wisconsin.  —  Gould  v.  Sullivan,  84  Wis.  659, 
36  Am.  St.  Rep,  955 ;  Bray,  etc.,  Land  Co.  v. 
Newman,  92  Wis.  271 ;  Edwards  v.  Upbam,  93 
Wis.  455- 

But  see  contra,  Croswell  v.  Benton,  54  Minn. 
264 :  Richards  v,  Hatfield,  40  Neb.  879 ;  Spiech 
V.  Tieniey,  56  Neb.  514;  Heil  v.  Barron,  8  Ohio 
Dec.  4>4.  7  Ohio  N.  P.  84- 

Prevention  of  Tender.  —  It  has  been  held  that 
a  mistake  or  fault  of  the  receiving  officer  pre- 
venting a  tender  of  payment  of  taxes  will  ren- 
der the  tax  deed  void.  Martin  v.  Barbour.  34 
Fed.  Rep.  701 ;  People  v.  Registrar  of  Arrears, 
114  N.  Y.  19;  Breisch  v.  Coxe,  81  Pa.  St.  3.16. 

5.  Lewis  V.  Monson,  151  U.  S.  545;  Wake- 
field V.  Rotherham,  67  Iowa  444;  Pottsville 
Lumber  Co.  v.  Wells,  157  Pa.  St.  s ;  Gould  v. 
.Sullivan,  84  Wis.  659.  .16  Am.  St.  Rep.  955 : 
Bray,  etc..  Land  Co.  v.  Newman,  92  Wis.  274 : 
Nelson  v.  Churchill,  1 1 7  Wis.  to.  Compare 
Wallace  v.  International  Paper  Co..  70  N.  Y. 
App.  Div.  298,  holding  that  an  erroneous  state- 
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real  estate  obtains  from  the  treasurer  a  certificate  that  no  taxes  are  due  on  the 
property,  which  certificate  is  sub-stantiateJ  by  the  tax  books,  he  takes  the 
property  free  from  Hens  for  taxis  which  were  actually  due.*  And  an  erroneous 
statement  as  to  the  amount  due  for  such  taxes  is  equally  within  the  rule,  if 
acted  on  and  payment  made  by  the  landowner  accordingly.* 

Wlun  Bole  DoM  Hot  Apply.  —  The  rule,  however,  is  confined  to  cases  where  the 
landowner  is  prevented  from  paying  the  taxes  by  the  neglect,  wrong,  or  fault 
of  the  officer  charged  with  the  duty  of  collecting  or  receiving  taxes,  and  does 
not  apply  where  the  officer  applied  to  is  not  charged  with  such  duty,  or  the 
party  applying  for  the  statement  has  no  interest  in  the  property,*  or  where  it 
does  not  -appear  that  the  claimant  was  prepared  and  willing  to  pay  the  taxes. 
So  where  the  application  for  a  statement  of  taxes  due  describes  the  property 
inaccurately,  amistak^of  theofiicergrowingout  of  such  inaccurate  description 
will  not  relieve  the  applicant  from  liability!* 

9.  Beceipt.  —  It  is  the  duty  of  the  officer  receiving  the  tax  to  give  a 
receipt  for  alt  payments  properly  made,*  and  such  duty  may  be  enforced  by 
mandamus.'* 

XUI.  Becotebt  akd  BEFinrDnrG  ov  Taxes  ~  1.  Beflmding  of  TazM  —  In 

the  absence  of  statute  officer  have  no  power  to  refund  taxes  paid,  even 
though  illegally  assessed.**  In  many  jurisdictions,  however,  provision  is  made 
by  statute  for  the  refunding  of  taxes  illegally  exacted,  upon  application  to  the 
proper  officer  or  board.*    The  benefits  of  such  statutes  are  generally  not 

ntent  that  there  are  no  unpaid  taxes  renders  the 
subsequent  sale  of  the  land  merely  voidable. 

1.  Eale  Appliad  to  FarehaMr.  —  Jiska  v.  Ring- 
gold County,  57  lowa  630 ;  Cummingi  v.  Eaaton, 
46  Iowa  183. 

8.  Pnymrat  of  Amonut  Soundod  —  United 
Stales.  —  Lewis  v.  Monson.  151  U.  S.  545. 

Arkansas.  —  Hickman  v.  Kempner,  35  Ark. 
505. 

Iowa.  —  Cummings  v.  Easton,  46  Iowa  183; 
Jiska  V.  Ringgold  County,  57  Iowa  630 ;  Wake- 
held  V.  Rotherham,  67  Iowa  444;  Hintrager  v. 
Maboney,  78  Iowa  537. 

Kansas.  —  Mood  v.  March,  40  Kan.  58. 

Michigan.  —  Hot^h  v.  Auditor-Gen.,  116 
Mich.  663;  Carpenter  v.  Jones,  117  Mich.  91. 

Missouri.  —  Harness  v.  Cravens,  126  Mo.  333. 

New  York.  —  People  v.  Registrar  of  Arrears, 
114  N.  Y.  19. 

Pennsylvania.  —  Laird  v.  Hiester,  24  Pa.  St. 
452;  Freeman  v.  Cornwell,  (Pa.  1888)  15  All, 
Rep.  873;  Dietrick  v.  Mason,  57  Fa.  St.  40; 
Breiscb  v.  Coxe,  8t  Fa.  St.  336;  Philadelpbta  v. 
Anderson,  143  Pa.  St.  357;  Pottsville  Lumber 
Co.  V.  Wells,  157  Pa.  St.  s. 

Wisconsin.  —  Randall  v.  Dailey,  66  Wis.  285  ; 
Bray,  etc.,  Land  Co.  v.  Newman,  q2  Wis.  271. 

But  see  Johnson  v.  Finley,  54  Neb.  733,  hold- 
ing that  a  partial  payment  by  reason  of  a  mis- 
take of  the  officer  in  stating  the  amount  due 
merely  discharged  the  taxes  fro  tanto. 

Change  in  Sap. —  In  Lewis  ti.  Monson,  151 
U.  S.  545,  it  was  held  that  where  payment  of 
taxes  on  one  of  several  tracts  was  inadvertently 
omitted  because  of  the  adoption  of  a  new 
official  map,  filed  without  the  landowner's 
knowledge,  and  such  tract  was  sold  for  non- 
payment of  the  taxes,  he  remaining  in  posses- 
sion, his  title  would  prevail  in  an  action  by  the 
purchaser  to  recover  possession  of  it.  See  also 
Richter  7'.   Beaumont,  67  Miss.  285. 

Evld«noe.  —  A  settlement  of  the  Ux  and  the 
receipt  therefor,  unassailed,  have  been  held  to 


be  clear  evidence  that  the  taxpayer  applied  to 
the  treasurer  for  the  taxes  assessed  against 
him  and  paid  all  that  was  demanded.  Breisch 
V.  Coxe,  81  Pa.  St.  336.  See  also  Bray,  etc, 
Land  Co.  v.  Newman,  92  Wis.  271,  wherein  the 
receipt  on  a  printed  blank  had  no  entry  under 
the  column  headed,  "Taxes  unpaid  previous 
years." 

8.  WlunBnleVot  AppUoable.  —  Alkan  v.  Bean, 

8  Hiss.  (U.  S.)  83 ;  Elliot  V.  District  of  Colum- 
bia, 3  MacArthur  (D,  C.)  396;  Gow  v.  Tidrick, 
49  Iowa  284 ;  Kahl  v.  Love,  37  N.  J.  L.  5 ; 
Elizabeth  v,  Shirley,  35  N.  J.  Eq.  515;  MuUer 
V.  Bayonne,  45  N,  J.  Eq.  337 ;  Van  Benthuysen 
V.  Sawyer,  36  N,  Y.  150;  Edwards  v.  Upham. 
93  Wis.  4SS. 

4.  Moore  v.  Hamlin,  38  Iowa  483. 

5.  Browne  v.  Finley,  51  Neb.  465. 

6.  Beooipt.  —  Hawkins  v.  Dougherty,  9  HousL 
(Del.)  is6;  Julian  v.  Stephens,  (Ky.  1889)  11 
S.  W,  Rep.  6,  Contra,  Stiles  v.  Hitchcock,  47 
Vt.  419,  19  Am.  Rep.  121. 

In  some  jurisdictions  this  duty  is  declared 
by  statute.   See  e.  g..  Gen.  Laws  N.  Y.,  c.  a4i 

9  94. 

7.  Kandamas. —  Perry  v.  Washburn,  20  CaL 
318;  Gifford  V.  Callaway,  8  Colo.  App.  359; 
Law  V.  People,  84  111.  142 ;  Lawrence  v.  Miller, 
86  in.  502;  Lobban  v.  State,  9  Wyo.  377. 

8.  Ko  Power  to  Befftnd.  —  Howell  v.  Ada 
County,  6  Idaho  154. 

8.  Statutoij  ProvislOA  for  Bafanding  —  Ala- 
bama.—  White  V.  Smith,  117  Ala.  332. 

California.  —  Hayes  v.  Lm  Angeles  County, 
99  Cal.  74- 

Illinois.  —  Barber  v.  Jackson  County,  40  111. 

App.  42, 

Indiana.  —  St.  Joseph  County  v.  Ruckman, 
57  Ind.  96;  Henderson  v.  State,  58  Ind.  244; 
Indianapolis  v.  McAvoy,  86  Ind.  587 ;  Howard 
County  V.  Armstrong,  91  Ind.  528;  Newsom  v. 
Bartholomew  County,  92  Ind.  339;  Durham  v. 
Montgomery   County,   95   Ind.   183;  Carroll 
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confined  to  parties  who  have  paid  an  illegal  tax  upon  compulsion,  but  extend 
to  all  persons  who  have  paid  taxes  that  they  were  not  legally  bound  to  pay.* 
2.  Eecovery  of  Taxes  Paid  —  a.  Right  to  Recover  in  General.  —  In 
the  absence  of  specific  statutory  provision  the  general  doctrines  as  to  the 
recovery  of  payments  •  apply  to  the  payment  of  taxes.  Hence,  taxes  volun- 
tarily paid  without  legal  duress  or  coercion  cannot  be  recovered  back ;  •  but 

County  f.  Graham,  98  Ind.  379;  Henry  County     County,  154  N.  Y.  635;  Matter -of  Edison  Elec- 


V.  Murphy,  100  Ind.  570;  Indianapolis  v.  Vajen, 
III  Ind.  340 ;  Simonson  v.  West  Harrison,  5 
Ind.  App.  4S9;  Pulaski  County  v.  Senn,  117 
Ind.  410;  De  Pauw  Plate  Glass  Co.  v.  Alexan- 
dria, 152  Ind.  543;  Doncb  v.  Lake  County,  4 
Ind.  App.  374 ;  Leonard  v.  Indianapolis,  9  Ind. 
App.  363;  Qeveland,  etc,  R.  Co.  v.  Marion 
County,  19  Ind,  App.  58;  Indianapolis  v.  Rit- 
zinger,  34  Ind.  App.  65 ;  Indianapolis  v.  Morris, 
35  Ind.  App.  409. 

Itma.  —  Harper  v.  Sexton,  23  Iowa  442 ; 
Lauman  v.  Des  Moines  County,  29  Iowa  310; 
Rhodes  V.  Sexton,  33  Iowa  540 ;  Tallant  v. 
Burlington,  39  Iowa  543;  Isbell  v.  Crawford 
County,  40  Iowa  102;  Dubuque,  etc.,  R.  Co. 
V.  Webster  County,  40  Iowa  16;  Morris  v. 
Sioux  County,  43  Iowa  416;  Richards  v.  Wa- 
pello Cbunty,  48  Iowa  507 ;  Robinson  v.  Burl- 
ington, so  Iowa  240 ;  Barnes  v.  Marshall  County, 
56  Iowa  20;  Dickey  v.  Polk  County,  58  Iowa 
387 ;  Crosby  v.  Floete,  65  Iowa  370 ;  Winzer  v. 
Burlington,  68  Iowa  379 ;  Thomas  v.  Burlington, 
69  Iowa  140;  Eyerly  v.  Jasper  County,  72  Iowa 
149. 

Missouri.  —  State  v.  Chicago,  9tc.,  R.  Co., 
165  Mo.  598. 

Nebraska.  —  Chicago,  etc,  R.  Co.  v.  Nemaha 
County,  so  Neb.  393 ;  Martin  v.  Kearney  County, 
63  Neb.  538. 

New  York,  —  Matter  of  Farmers'  Nat.  Bank, 
I  Thomp.  &  C.  (N.  Y.)  383 ;  People  v.  Madison 
County,  s'  N.  Y.  442;  Matter  of  New  York 
Catholic  Protectory,  77  N,  Y.  342;  People  v. 
Wemple,  133  N.  Y.  617;  Matter  of  Buffalo 
Mut.  Gaii  Light  Co.,  144  N.  Y.  338;  Adams  v. 
Monroe  County,  i8  N.  Y.  App.  Div.  415, 
affirmed  154  N.  Y.  619 ;  Matter  of  Edison 
Electric  Illuminating  Co.,  22  N.  Y.  App,  Div. 
371,  affirmed  155  N.  Y.  699;  People  v,  Roberts, 

30  N.  Y.  App.  Div.  78,  oMrmed  156  N.  Y.  693; 
McCue  V.  Monroe  Coimty,  45  N.  Y.  App.  Div. 
406,  affirmed  162  N.  Y.  235;  Matter  of  Reid, 
52  N,  Y.  App.  Div.  343,  reversing  {County  Ct) 

31  Misc.  (N.  Y.)  156;  Harris  V.  Niagara  County, 
33  Hon  (N.  Y.)  279 ;  Van  Antwerp  v.  Kelly,  go 
Hun  (N.  Y.)  513;  Matter  of  L.  E.  Waterman 
Co.,  (Supm.  Ct  Spec.  T.)  33  Misc.  (N,  Y.> 
569. 

North  Carolina.  —  North  Carolina  R.  Co.  v. 
Alamance,  77  N.  Car.  4. 

Oregon.  —  Kirkwood  v.  Ford.  34  Oregon  553. 

Washington.  —  Sute  v.  Whittlesey,  17  Wash. 
447- 

Wyoming.  —  Kelley  v.  Rhoads,  7  Wyo.  337, 
75  Am.  St.  Rep.  904;  Carton  v.  Uinta  County, 
10  Wyo.  416. 

1.  Volantary  Faymenti  Hay  Be  Refunded. — 

Pacific  Coast  Co.  v.  Wells,  134,  Cal,  471  ;  Du 
Bois  V.  Lake  County,  10  Ind.  App.  34S;  Indian- 
apolis V.  Morris,  35  Ind.  App.  409 ;  Indian- 
apolis V.  Vajen,  11 1  Ind.  240;  People  v.  Madi- 
son County,  51  N.  Y.  442;  Adams  v.  Monroe 


trie  Illummating  Co.,  22  N.  Y.  App.  Div.  371  ; 
Van  Hise  v.  Rensselaer  County,  (County  Ct.) 
21  Misc,  (N,  Y.)  572;  State  v.  Hagerty,  4  Ohio 
Dec.  283,  3  Ohio  N.  P.  246;  Carton  v.  Uinta 
County,  10  Wyo.  416.  See  also  Hayes  v.  \jm 
Angeles  County,  99  Cal.  74.  But  see  State  v. 
Chicago,  etc.,  R.  Cq.,  165  Mo.  598. 

2.  See  the  title  Payments,  vol.  22,  pp.  609, 
612. 

S.  Voluntary  Payments   Kot    Reeaverahle  — 

England.  —  Brisbane  v.  Dacres,  5  Taunt.  144, 
I  E.  C.  L.  43. 

.  Canada.  —  Bogie  v.  Montreal,  16  Quebec 
Super.  Ct  593. 

United  Slates.  —  Oceanic  Steam  Nav.  Co.  v. 
Tappan,  16  Blatchf.  (U.  S.)  396;  Union  Pac. 
R.  Co.  V.  Dodge  County,  98  U.  S.  544:  Uttle 
V.  Bowers,  134  U,  S.  547;  Stone  v.  Kentucky 
Bank,  174  U.  S.  408,  799,  affirming  88  Fed.  Rep. 
383. 

Alabama.  —  Cahaba  v.  Burnett,  34  Ala.  400. 

California.  —  Brumagim  v.  Tillinghast,  18 
Cal.  265,  79  Am.  Dec.  176;  Santa  Rosa  Bank  v, 
Chalfant,  52  Cal.  170;  Merrill  v.  Austin,  53 
Cal.  379;  De  Fremery  v.  Austin,  53  Cal.  380; 
Younger  v.  Santa  Cruz  County,  68  Cal.  341 ; 
Grimley  v.  Santa  Clara  County,  68  Cal.  575 ; 
Maxwell  v.  San  Louis  Obispo  County.  71  Cal. 
466  ;  Cooper  v.  Chamberlin,  78  Cal.  450  ;  Pbelan 
V.  San  Francisco,  120  Cal.  i;  San  Diego  Land, 
etc.,  Co.  V.  La  Presa  School  Dist.,  123  Cal. 
98;  Rooney  v.  Snow,  131  Cal.  51. 

Florida. — Johnson  v.  Atkins,  (Fla.  1902)  32 
So.  Rep.  879- 

Georgia.  —  T&ckson  v.  Atlanta,  61  Ga.  338; 
McGchce  v.  Columbus,  69  Ga.  581  ;  Americus 
First  Nat.  Bank  v.  Americus,  68  Ga.  119,  45 
Am.  Rep.  476;  Tatum  v.  Trenton,  85  Ga.  468; 
Williams  v.  Stewart,  115  Ga.  864. 

Illinois.  —  Elston  v,  Chicago,  40  111.  514,  89 
Am,  Dec.  361;  People  v.  Miner,  46  111.  374; 
Swanston  v.  Ijams,  63  III.  165;  Chicago,  etc., 
R.  Co.  V.  People,  136  111.  660 ;  Walser  v.  Board 
of  Education,  160  III.  372;  Otis  v.  People,  196 
111.  542 ;  Lyons  v.  Cook,  9  III.  App.  543 ;  Chi- 
cago V.  Klinkert,  94  111.  App.  524. 

Indiana.  —  Ligonier  v.  Ackerman,  46  Ind. 
553;  15  Am.  Rep.  323;  St.  Joseph  County  v. 
Ruckman,  57  Ind.  96 ;  Donch  v.  Lake  County, 
4  Ind.  App.  378 ;  Howard  County  v.  Armstrong, 
91  Ind.  538;  Durham  v.  Montgomery  County, 
95  Ind.  182;  Indianapolis  v.  Vajen,  iit  Ind. 
240:  Simonson  v.  West  Harrison,  s  Ind.  App. 
459- 

Iowa.  —  Espy  v.  Ft.  Madison,  14  Iowa  226; 
Garrigan  v.  Knight,  47  Iowa  525;  Ltndsey  v. 
Boone  County,  9a  Iowa  86;  Odendahl  v.  Rich, 
112  Iowa  182. 

Kansas.  —  Dickinson  County  V.  National 
Land  Co..  23  Kan.  iq6. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Hop- 
kins County,  87  Ky.  608;  Louisville  City  Nat 
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when  a  person  is  called  upon  peremptorily  to  pay  a  tax  to  which  he  is  not 
liable,  and  he  can  save  himself  or  his  property  in  no  other  way  than  by  paying 
the  illegal  demand,  he  may  recover  the  money  so  paid  as  money  had  and 
received.* 


Back  V.  G>tilter,  (Ky.  igoa)  66  S.  W. 
427. 

Maine.  —  Rogers  v.  Greenbusb,  58  He.  390, 
4  Am.  Rep.  393. 

Maryland.  —  Monticello  DistilUng  Co.  v. 
Baltimore,  90  Md.  416. 

Massachusetts.  —  Wright  r.  "Boston,  g  Cusb. 
(Mass.)  341;  Emery  v.  Lowell,  127  Mass.  138. 

Michigan.  —  Thompson  v.  Detroit,  114  Mich. 
502;  Gage  V.  Saginaw,  128  Mich.  682. 

Minnesota.  —  Falvey  v.  Hennepin  County, 
76  Minn.  257 ;  Gould  v.  Hennepin  County,  76 
Minn.  379;  Wheeler  v.  Hennepin  County,  87 
Minn.  243. 

Mississippi.  —  Jackson  v.  Newman,  59  Hiss. 

385,  42  Am.  Rep.  367. 

Missouri.  —  Walker  v.  St.  Louis,  15  Mo.  563; 
State  V.  Powell,  44  Mo.  436 ;  Couch  v.  Kansas 
City,  127  Mo.  436;  Robins  v.  Latham,  134  Mo. 
469;  State  f.  Chicago,  etc.,  R.  Co.,  165  Mo. 
611. 

Nebraska.  —  Caldwell  v.  Lincoln,  ig  Neb. 
569;  Martin  u.  Kearney  Cdonty,  62  Neb.  538; 
Dakota  County  v,  Chicago,  etc.,  R.  Co.,  63  Neb. 
405. 

New  Hampshire.  —  Amoskeag  Hfg.  Co.  v. 

Manchester,  70  N.  H.  336. 

New  York.  —  Emcnwein  v.  Oneida  County, 
(Supm.  Ct.  Spec  T.)  24  Misc.  (N.  Y.)  216; 
Toal  V.  New  York,  (Supra.  Ct.  Spec.  T.)  34 
Misc.  (N.  Y.)  18.  affirmed  67  N.  Y.  App.  Div, 
619;  New  York,  etc.,  R.  Co.  v.  Manh,  12  N.  Y. 
308 :  X.faa.  Ins.  Co.  v.  New  York,  153  N,  Y.  331. 
afhrming  7  N.  Y.  App,  Div.  145 ;  Feist  v.  Neitf 
York,  74  N.  Y.  App.  Div.  627 ;  Sexton  v.  Pep- 
per, 28  Hun  (N.  Y.)  31 ;  People  v.  Brinckerhoff, 
40  Hun  (N.  Y.)  381  ;  Wilcox  w.  New  York,  53 
N.  Y.  Super.  Ct.  436- 

North  Dakota.  —  St.  Anthony,  etc.,  Elevator 
Co.  f.  Bottineau  County,  9  N.  Dak.  346, 

Ohio.  —  Sute  V.  Lewis,  11  Ohio  Cir.  Dec.  13. 
20  Ohio  Or.  Ct  319. 

P«i»M3r/rom'o. -— Luzerne  County  v.  Com.,  2 
Dauph.  Co.  Rep.  (Pa.)  253;  Meylert  v.  Sullivan 
County,  19  Pa.  St.  181  ;  McCrickart  v.  Pitts- 
burgh, 88  Pa.  St.  133- 

Rhode  Island.  —  Dunnell  Mfg.  Co.  v.  Newell, 
IS  R.  L  233. 

South  Carolina.  —  Robinson  v.  Charleston,  a 
Rich.  L.  (S.  Car.)  319- 

Tennessee.  —  Union,  etc..  Bank  v.  Hemphis, 
107  Tenn,  66 ;  Gsrksville  v.  Montgomery 
County,  (Tenn.  Ch.  1901)  62  S.  W.  Rep.  33. 

Texas.  —  Davie  v.  Galveston,  16  Tex.  Civ. 
App.  13;  Galveston  Oty  Ct.  v.  Galveston,  56 
Tex.  486;  Taylor  v.  Hall,  71  Tex.  216;  Houston 
r.  Feeser,  76  Tex.  365.  Bnt  see  Galveston  v. 
Sydnor,  39  Tex.  236. 

Utah.  —  Raleigh  v.  Salt  Lake  Gty,  17  Utah 
130. 

Vermont.  —  Henry  v.  Chester,  15  Vt.  469; 
Babcock  V.  Granville,  44  Vt.  325 ;  Bumham  v. 
Strafford,  S3  Vt.  610;  Meacham  v.  Newport,  70 
Vt.  67. 

Virginia,  —  Richmond  v.  Judab,  5  Leigh 
(Va.)  30s. 


Wisconnn.  —  Babcock  v.  Fond  da  Lac,  58 
Wis.  330. 

Wyoming.  —  Cuton  v.  Uinta  County,  10  Wyo. 
416. 

Oaa  Who  Eu  ITo  Xntom  la  the  FranlM 

other  than  that  of  a  mere  resident  or  interloper 

cannot  recover  illegal  taxes  voluntarily  paid  by 
him.  McCue  v.  Monroe  County,  45  N.  Y.  App. 
Div.  406,  affirmed  162  N.  Y.  235. 

BnU  Applies  Thoogh  Tax  Unoonititntional. — 
San  Francisco,  etc..  R.  Co.  v.  Dinwiddie,  8 
Sawy.  (U.  S.)  313;  Yates  t>.  Royal  Ins.  Co..  aoo 
111.  202;  Taylor  v.  Board  of  Health,  31  Pa.  St. 
73,  72  Am.  Dec.  724;  Clarksville  v.  Montgomery 
County,  (Tenn.  Ch.  igoi)  6a  S.  W.  Rep.  33. 

A  Tolontaiy  Payment  by  a  Beeelrer  has  been 
held  not  recoverable  by  subsequent  purchasers 
who  had  been  parties  to  the  suit.  Norfolk,  etc, 
R,  Co.  V.  Smjrth  County,  87  Va.  521. 

1.  iBTolantaty  FasriMnts  May  Sa  Beoorared  — 
England.  —  Morgan  v.  Palmer,  3  B.  ft  C.  739,  9 
E.  C  L.  333. 

United  States.  —  Elliott  v.  Swartwout,  10 
Pet.  (U,  S.)  137;  Erskine  v.  Van  Arsdale,  15 
Wall.  (U.  S.)  75  ;  Wilmington  v.  Ricaud.  (C  C. 
A.)  go  Fed.  Rep.  314;  Montgomery  v.  Charles- 
ton, (C.  C.  A.)  95  Fed.  Rep.  108;  Union  Pac.  R. 
Co.  V.  Dodge  County,  98  U.  S.  541 ;  U.  S.  v. 
Lawson,  lot  U.  S.  164;  U.  S.  v.  Ellsworth,  101 
U.  S.  170:  Swift  Co.  V.  U.  S.,  Ill  U.  S.  23: 
Stanley  v.  Albany  County,  131  U.  S.  549;  Little 
V.  Bowers,  134  U.  S.  548, 

Arkansas.  —  Magnolia  v.  Sharman,  46  Ark. 
358. 

Illinois.  —  La  Salle  County  v.  Simmons,  10 
111.  513  ;  Harvey  v.  Olney,  42  III.  336;  Chicago 
V.  Sperbeck,  69  111.  App.  563 ;  Chicago  v.  Klink- 
ert,  94  111.  App.  524. 
Iowa.  —  Winzer  v.  Burlington,  68  Iowa  379. 
Kansas.  —  Wyandotte  County  v.  Kansas  City, 
etc.,  R.  Co.,  4  Kan.  App.  772;  Kansas  Pac.  R. 
Co.  V.  Wyandotte  County.  16  Kan.  587;  St. 
Louis,  etc.,  R.  Co.  v.  Labette  County,  63  Kan. 
88g,  66  Pac.  Rep.  1045 ;  Connelly  v,  Trego 
County,  64  Kan.  168. 

Kentucky.  —  Bruner  v.  Clay  City,  100  Ky. 
567. 

Maine.  —  Howard  v,  Augusta,  74  Me.  79; 
Creamer  v.  Bremen,  91  Me.  508. 

Massachusetts.  —  Lincoln  v.  Worcester,  8 
Cush.  (Mass.)  SS  ;  Wright  v.  Boston,  g  Cush. 
(Mass.)  241 ;  Gerry  i>.  Stoneham,  i  Allen 
(Mass.)  319 ;  Sumner  v.  First  Parish,  4 
Pick,  (Mass.)  361  ;  Goodrich  v.  Luenburg,  9 
Gray  (Mass.)  38;  Preston  v.  Boston,  12  Pick. 
(Mass.)  7;  Day  v.  Lawrence,  167  Mass.  371; 
Somerville  v.  Waltham,  170  Mass.  160. 

Michigan.  —  Lyon  v.  Guthard,  52  Mich.  271 ; 
Woodmere  Cemetery  Assoc.  v.  Springwells  Tp., 
130  Mich.  466;  Thompson  v.  Detroit,  114  Uidi. 
503- 

Minnesota. —  State  v.  Nelson,  41  Minn.  35; 
Wheeler  v.  Hennepin  County,  87  Minn.  343. 

Missouri.  —  Westlake  V.  St,  Louis,  77  Ho. 
47,  46  Am.  Rep.  4- 

New  York.  —  Newman  v.  Livingston  Coun^, 
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Tax  Kiut  Be  Illegal  and  ITot  Xere^  Imgnlar.  —  But  although  the  payment  of  a 
taJt  was  involuntary,  there  can  be  no  recovery  unless  the  tax  was  illegal;  mere 
irregularities  in  the  proceedings  will  not  warrant  a  recovery.*  And  if  the  tax 
is  not  itself  illegal  and  voidj  and  is  voluntarily  paid,  an  agreement  by  the 
proper  officers  to  refund  is  void  and  afifords  no  ground  of  action.*  If  a  tax 
is  partly  illegal,  and  the  illegal  portion  can  be  separated,  it  may  be  recovered 
if  paid  under  duress,  provided  the  legal  tax  be  first  tendered  and  refused." 

Tax  Mtut  Have  Been  Beeelved  by  State  or  KanloipaUtj.  —  And  in  order  to  recover 
illegal  taxes  involuntarily  paid  it  must  appear  that  the  taxes  have  been 
received  to  the  use  of  the  state  or  municipality  from  the  collecting  officer.* 

OrdluxT  Beawdy.  —  There  can  be  no  recovery  by  action  where  the  taxpayer 
has  failed  to  pursue  his  ordinary  remedies  to  relieve  himself  from  the  pay- 


45  N.  Y.  676;  Bridges  v.  Sullivan  County,  92 
N.  Y.  570;  Jex  V.  New  York,  103  N,  Y.  536; 
Ballston  First  Nat.  Bank  v.  Saratoga  County, 
106  N.  Y.  493;  U.  S.  Trust  Co.  v.  New  York, 
144  N.  Y,  488;  ^tna  Ins.  Co.  v.  New  York, 
153  N.  Y.  339;  Adams  v.  Monroe  County,  t8 
N.  Y.  App.  Div.  415,  affirmed  154  N.  Y.  619; 
Deady  v.  Lyons,  39  N.  Y.  App.  Div.  139;  Mat- 
ter of  Chadwick,  59  N,  Y.  App.  Div.  334;  Dale 
V.  New  York,  71  N.  Y.  App.  Div.  231. 

North  Dakota.  —  St.  Anthony,  etc..  Elevator 
.Co.  V.  Bottineau  County,  9  N.  Dak.  346. 

Rhode  Island.  —  American  Bank  v.  Mumford, 
A  R.  I.  478;  St.  Mary's  Church  v.  Tripp,  14  R. 
1.  307;  Rttmford  Chemical  Works  v.  ikaj,  19 
R.  I.  456;  Lindsey  v.  Allen,  19  R.  I.  731;  Fish 
«.  Higbee,       R,  I.  223. 

Tennessee.  —  Little  Rock,  etc.,  p.  Co.  v. 
"Williams,  loi  Tenn,  146. 

Texas.  —  Galveston  v.  Sydnor,  39  Tex.  236, 
X//aA.  —  Raleigh  v.  Salt  Lake  City,  17  Utah 
130. 

Vermont,  —  Henry  v.  Chester,  15  Vt.  460; 
Allen  V.  Burlington,  45  Vt.  302;  Stowe  v. 
Stowe,  70  Vt  609. 

Wisconsin.  —  Parcher  v.  Marathon  County, 
52  Wis.  388,  38  Am.  Rep.  745 ;  Neumann  v.  La 
Cross,  94  Wis.  103. 

Wyoming.  —  Kelley  v.  Rhoada,  7  Wyo.  ^37, 
75  Am.  St.  Rep.  504. 

1.  Tax  Knit  Be  Illegal  and  "Sat  ICeraly  Irregn* 
lar  —  United  States.  —  Union  Pac  R.  Co.  v. 
Dodge  County,  98  U.  S.  541. 

Arkansas.  —  Magnolia  v.  Sharman,  46  Ark. 
3S8. 

Illinois.  —  Elston  v.  Chicago,  40  lit.  514,  89 
Am.  Dec.  361 ;  Stephenson  County  v.  Manny,  56 
111.  160;  Otis  V.  People,  196  111.  543;  Chicago 
V.  Fidelity  Sav.  Bank,  11  111.  App.  165. 

Indiana.  —  Howard  County  v.  Armstrong,  91 
Ind.  528;  Durham  v.  Montgomery  County,  95 
Ind.  182;  Carroll  County  v.  Graham,  98  Ind. 
J79;  Henry  County  v.  Murphy,  100  Ind.  570. 

Iowa.  —  Kraft  v.  Keokuk,  14  Iowa  86 ;  Lind- 
sey V.  Boone  County,  92  Iowa  86 ;  Odendahl  v. 
Rich,  112  Iowa  182. 

Maine.  —  Rogers  v.  Greenbush,  58  Me.  390, 
4  Am.  Rep.  292 ;  Hayford  v.  Belfast,  69  Me. 
63- 

Massachusetls.  —  Lynde  v.  Melrose,  10  Allen 
(Mass.)  49;  Wright  v.  Boston,  9  Cush.  (Mass.) 
241;  Preston  v.  Boston,  12  Pick.  (Mass.)  13; 
Williams  v.  School  Diet.  No.  i,  si  Pick.  (Maaa.) 
75,  3s  Am.  Dec.  343. 


Michigan.  —  Hinds  v.  Belvidere  Tp,,  107 
Mich.  664;  Thompson  v.  Detroit,  114  Mich.  503. 

Minnesota.  —  Clarke  v.  Stearns  County,  47 
Minn.  552. 

New  Hampshire.  —  Hanson  v.  Haverhill,  60 
N.  H.  218. 

New  KorA.  — Matter  of  New  Yoric  Catholic 
Protectory,  8  Hun  (N.  Y.)  91;  Swift  v. 
Poughkeepsie,  37  N.  Y.  511. 

t/lafc.  —  Raleigh  v.  Salt  Lake  City,  17  Utah 
130. 

Wisconsin.  —  Day  v.  Pelican,  94  Wis.  503. 
Wyoming.  —  Carton   v.   Uinta   County,  10 
Wyo.  416. 

TaUd  Tax  Mot  BMorwftbla  Though  Paid  andn 
VbUwIbI  DweH.  —  Foas  v.  Whltehouae,  94  Me. 

491. 

Taxflt  CoQaeted  Befim  Ammnnt  BMorwrabla. 

—  Shewalter  v.  Brown,  35  Miss.  423. 

8,  Agreement  to  'Btthud  Void.  —  Lyons  v. 
Cook,  9  111.  App.  543.  See  also  Matter  of  L. 
E.  Waterman  Co.,  (Supm.  Ct.  Spec.  T.)  33 
Misc.  (N.  Y.)  569. 

S.  Tax  Partly  lUagaL  —  Mendodno  Bank  v. 
Chalfant,  51  CaL  471 ;  Lake  Superior  Ship 
Canal  R.,  etc,  Co.  v.  Thompson  Tp.,  56  Mich. 
493*  See  also  Chicago,  etc.,  R.  Co.  v.  Nemaha 
County,  50  Neb.  393. 

Property  Partly  Exempt  — Ho  Beoovery  in  Ab- 
nneo  4tf  Fotloe. —  Broderick  v.  Yonkers,  22  N. 
Y.  App.  Div.  448,  a^med  163  N.  Y.  571.  See 
also  Swift  V.  Poughkeepsie,  37  N.  Y  511.  And 
that  there  can  be  no  recovery  in  Massachusetts 
by  a  religious  society  where  part  of  the  prop- 
erty claimed  to  be  exempt  was  taxable,  see 
All  Saints  Parish  v.  Brookline,  178  Mass.  404 
Iciting  Boston  Water  Power  Co.  v.  Boston,  9 
Met.  (Mass.)  199;  Chapel  of  Good  Shepherd  tr. 
Boston,  120  Mass.  212;  Hicks  v.  Westport,  130 
Mass.  478 ;  Richardson  v.  Boston,  148  Mass. 
508;  Schwarz  v.  Boston,  151  Mass.  226;  Kelley 
V.  Barton,  174  Mass.  396]. 

In  Vermont  partial  invalidi^  has  been  held 
to  render  the  whole  tax  recoverable.  Meachara 
V.  Newport,  70  Vt.  67  Idling  Drew  v.  Davis,  to 
Vt.  506,  33  Am.  Dec.  213;  Bartlett  v.  Wilson, 
59  Vt.  23  ;  and  Foster  v.  Stevens,  63  Vt.  175]. 

4.  Tax  Knit  Have  Been  Beeoived.  —  Magnolia 
V.  Sharman,  46  Ark.  358 ;  Americus  First  Nat. 
Bank  v.  Americus,  68  Ga.  119,  45  Am,  Rep. 
476;  Otis  V.  People,  196  111.  546;  Thompson 
V.  Detroit,  114  Mich.'sos;  Raleigh  v.  Salt  Lake 
City,  17  Utah  130;  Carton  v.  Uinta  County,  10 
Wyo.  416. 
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ment  of  an  illegal  tax.*  Thus,  it  is  a  settled  rule  that  application  must  be 
made  to  any  statutory  tribunal  that  may  exist  for  that  purpose,  and  a  tax- 
payer who  fails  to  make  such  application  cannot  pay  under  protest  and  then 
recover  back  the  taxes  In  an  action.'  But  in  the  case  of  ill^al  taxation,  no 
proceeding  to  set  aside  the  assessment  is  necessary.' 

Demand.  —  Prior  demand  for  repayment  is  required  by  statute  in  some  states 
as  a  prerequisite  to  an  action  to  recover  taxes  iUegalty  exacted ;  *  but  in  other 
jurisdictions  no  demand  is  necessary.* 

d.  What  Constitutes  Voluntary  Payment  —  in  otnmi.  —  Where  a 
party  pays  an  illegal  demand,  with  full  knowledge  of  all  the  facts  which  render 
it  illegal,  without  an  immediate  and  ui^ent  necessity  therefor  to  release  his 
person  or  property  from  detention,  or  to  prevent  an  immediate  seizure  of  his 
person  or  propert)',  such  payment  must  be  deemed  voluntary  and  cannot  be 
recovered  back.  And,  on  the  other  hand,  where  a  payment  is  made  to  pre- 
vent the  seizure  of  the  taxpayer's  person  or  property  or  to  relieve  it  from 
such  seizure  it  is  involuntary.* 


1.  Toxpoyer  Kntt  Fint  Farsne  Hii  Ordinftir 
Semody  —  United  States.  —  Balfour  v.  Port- 
land, 28  Fed.  Rep.  738;  Stanley  v.  Albany 
County,  121  U.  S.  535:  Williams  v.  Albany 
County,  122  U.  S.  154.  But  see  Wilmington  v. 
Rtcand,  <C.  C.  A.)  90  Fed.  Rep.  314. 

Arkansas.  —  Magnolia  v.  Shaman,  46  Aric 
358. 

Maine.  —  Hemingway  v.  Machias,  33  Me. 
445 ;  Rogers  v.  Greenliush.  58  Me.  390,  4  Am. 
Rep.  292 ;  Waite  v.  Princeton,  66  Me.  225. 

Massachusetts.  —  All  Saints  Parish  v.  Brook- 
line,  178  Mass.  404. 

Michigan.  —  Detroit  River  Sav.  Bank  v. 
Detroit,  1 14  Mich.  81. 

Minnesota.  —  Clarke  v.  Steams  County,  47 
Minn.  552,  66  Minn.  304. 

Montana.  —  Barrett  v.  Shannon,  19  Mont. 
397. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  o.  Nemaha 
County,  so  Neb.  393. 

New  York.  —  Broderick  v.  Yonkers,  22  N.  Y. 
App.  Div.  448;  Citizens'  Sav.  Bank  v.  New 
York,  37  N.  Y.  App.  Div.  560,  afRrmed  166  N. 
Y.  594. 

North  Carolina.  —  Ht^ins  v.  Htnson.  Phil. 
L.  (61  N.  Car.)  126. 

Pennsylvania.  —  Wharton  v.  Birmingham,  37 
Pa.  St.  371. 

f^ermont.  —  Cloud  v.  Norwich,  57  Vt.  448. 

Canada.  —  Bogie  v.  Montreal,  16  Quebec 
Super.  Ct.  593. 

And  see  supra,  this  title,  Assessment;  Levy. 

i.  Sta.tiitot7  Tribnnal  —  United  Slates.  — 
Albany  County  v.  Stanley,  105  U.  S.  30S  '• 
Stanley  v.  Albany  County,  121  U.  S.  549.  But 
see  under  a  Montana  statute  Western  Ranches 
V.  Custer  County,  89  Fed.  Rep.  S77;  Union  Pac. 
.  R.  Co.  V.  Dodge  County,  98  U.  S.  541. 

Colorado.  —  Price  v.  Kramer,  4  Colo.  546. 

Illinois.  —  Felsenthal  v.  Johnson,  104  111.  21  ; 
People  V.  Lots  in  Ashley,  123  111.  297;  Butte- 
nuth  V,  St.  Louis  Bridge  Co.,  123  III.  535,  s 
Am.  St.  Rep.  546. 

Louisiana.  —  Shattuck  c  New  Orleans,  39 
La.  Ann.  206;  Leeds  v.  Hardy,  43  La.  Ann.  810. 

Massachusetts.  —  Bourne  v.  Boston,  2  Gray 
(Mass.)  494 ;  Wright  v.  Boston,  g  Cush.  (Mass.) 
341 ;  Com.  V.  Cary  Imp.  Co.,  98  Mass.  19.  Com- 
pare McGee  v.  Salem,  149  Mass.  238  (assess- 


ment to  former  owner  —  subsequent  owner  not 
affected). 

Michigan.  —  St.  Joseph  First  Nat.  Bank  v. 
St.  Joseph  Tp,,  46  Mich.  530;  Caledonia  Tp. 
V.  Rose,  94  Mich.  216;  Michigan  Sav.  Bank  v. 
Detroit,  107  Mich.  246. 
Nevada,  —  State  v.  Wright,  4  Nev.  251. 
New  Vof*.  —  People  v.  Duguid,  68  Hun  (N. 
Y.)  243. 

Pennsylvania.  —  Van  Nort's  Appeal,  lai  Pa. 
St.  113. 

Tennessee. —  Ward  ».  Alsup,  100  Tenn.  745. 
tVisconsin.  ~-  Boorman  v.  Juneau  County,  76 

Wis.  550. 

Wyoming.  —  Johnson  County  v.  Seari^t 
Cattle  Co.,  3  Wyo.  777- 

Bmov«7  Altar  UancoeMhl  AppUeadon  to 
Bowd  of  Bflview.  —  See  James  v.  Nev  Orleans. 

19  La.  Ann.  109. 
Presentation  to  County  Oonrt  Kot  Naoeasary, — 

Centennial  Eureka  Mtn.  Co.  v.  Jaub  County,  22 
Utah  395. 

8.  Proeesding  to  Set  Asido  Anenmeat. —  £tna 
Ins.  Co.  V.  New  York,  153  N.  Y.  331 ;  Ross  v. 
Cayuga  County.  38  Hun  (N.  Y.)  20;  Union, 
etc..  Bank  v.  Memphis,  107  Tenn.  66;  Galves- 
ton Gas  Co.  If.  Galveston  County,  54  Tex.  287, 
72  Tex.  509. 

4.  Demand  for  Repayment  Keoessary.  —  Henae 
V.  Los  Angeles  County,  129  Cal.  297;  Custer 
County  V.  Chicago,  etc.,  R.  Co.,  62  Neb.  657; 
Bristol  V.  Morganton,  125  N.  Car.  365.  See 
also  Richmond,  etc.,  R.  Co.  t;.  Rcidsville,  109 
N.  Car.  494;  Hatwood  v.  Fayetteville,  121  N. 
Car.  207. 

fi.  Dnnand  Hot  HeoetMry. —  Arapahoe  County 

V.  Cutter,  3  Colo.  349;  Newman  v.  Livingston 
County,  45  N.  Y.  676;  ^tna  Ins.  Co.  v.  New 
York,  153  N.  Y.  331,  aMrming  7  N.  Y.  App.  Div. 
145 ;  Babcock  v.  Granville,  44  Vt.  325.  See 
also  Dewey  v.  Niagara  County,  62  N.  Y.  294. 

6.  When  Tftymeot  Voliuitsry —  United  Slates. 
—  Lamborn  v.-  Dickinson  County,  97  U.  S.  181 ; 
Union  Pac.  R.  Co.  v.  Dodge  County,  98  U.  S 
S4I.  Compare  Erslrine  v.  Van  Arsdale,  15  Wall. 
(U.  S.)  7S. 

Georgia.  —  Americus  First  Nat.  Bank  tt 
Americus,  68  Ga.  1 19,  45  Am.  Rep.  476. 

Illinois.  —  Chicago  v.  Klinkert,  94  IlL  Ap^ 
S24- 
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PajwBt  udn  Thrwu  that  FmbUIm  VUl  Bt  ImpoMd  if  it  is  not  made  have  been 
held  to  be  involuntary.*  But  mere  threats  of  legal  prosecution  or  of  adding 
costs  have  been  held  not  to  render  a  payment  compulsory.* 

Paynunt  to  ATOld  Bala  or  Im^iaonmaat.  —  As  a  general  rule,  payment  to  avoid  the 
sale  of  real  property  "  or  to  clear  the  title  to  real  estate  *  has  been  held  not  to 
be  voluntary.  Thus,  the  payment  of  an  illegal  tax  to  an  officer  armed  with 
a  warrant  authorizing  him  to  enforce  the  payment  by  imprisonment  or  by 
seizure  and  sale  of  property,  and  about  to  exercise  this  authority,  is  not 
voluntary  and  maybe  recovered  back.*    And  actual  seizure  under  the  warrant 


Kansas.  —  Wabaunsee  Cotinty  v.  Walker.  8 

Kan.  431. 

Maine.  —  Howard  v.  Augusta,  74  Me.  79; 
Creamer  v.  Bremen,  91  Me.  508. 

Michigan.  —  Lyon  v.  Guthard,  53  Mich.  271. 

Missouri.  —  Clafltn  v.  McDoQougb,  33  Mo. 
412,  84  Am.  Dec.  54. 

Ifew  York.  —  Dutcheu  Coun^  Mut.  Ins.  Co. 
V.  Poughkeepsie,  Si  Hun  (N.  Y.)  595. 

Pennsylvania.  —  Grim.  v.  Wetssenberg  School 
Dist.,  57  Pa,  St  433,  98  Am.  Dec.  237. 

Texas.  —  Davie  v.  Galveston,  16  Tex.  Civ. 
App.  18 ;  Galveston  Gas  Co.  v.  Galveston 
County,  54  Tex.  287. 

yermont.  —  Allen  v.  Burlington,  45  Vt.  202. 

Wisconsin.  —  Farcfaer  v.  Marathon  Cottn^, 
52  Wis.  388.  38  Am.  Rep.  745- 

See  generally  the  titles  Payheht,  vol.  aa,  p. 
613  ft  Mtq.;  Special  or  Local  Assessuswts, 
vol.  25,  p.  1239  et  seq, 

Kere  UnTilUngnaaa  to  Fay  Not  Snflaiut. — 
Yates  V.  Royal  Ins.  Co.,  200  111.  202. 

Kara  Aaaortlon  of  Fowar  to  Beqnire  Fayment 
Hot  Dnnsa. —  Holder  v.  Galena,  19  111.  App.  409. 

Taiaa  Vot  Doe — Yvfmnx  ToIvBtary,—  Carton 
V.  Uinta  County,  to  Wyo.  416. 

Taxes  in  Dellnqaeat  list  —  FaTmant  Tot  Com- 
polaory. —  Dear  v.  Vamum,  80  Cal.  86. 

Fajmant  by  Agent  Tolontary.  —  Baltimore  v. 
Hussey,  67  Md.  112.  See  also  £tna  Ins.  Co. 
V.  New  York,  7  N.  Y.  App.  Div.  145,  aihrmed 
153  N.  Y.  331,  wherein,  however,  no  author- 
ized agency  existed. 

Banal  BaoHnrad  I^Fimnlaa  to  Fay. —  Cachet 
V.  McCall.  50  Ala.  307 ;  Savannah  v.  Feeley,  66 
Ga.  31. 

Faymant  to  Fravtnt  Diaeontlnnanoe  of  Business 
Involontary.— Swift  Co.  v.  U.  S.,  iit  U.  S.  29; 
Scottish  Union,  etc.,  Ins.  Co.  v.  Herriott,  109 
Iowa  606,  77  Am.  St.  Rep.  548 ;  Vicksburg  v. 
Butler,  56  Miss.  73.  bee  also  Ratterman  v. 
American  Express  Co.,  49  Ohio  St.  608.  Corn- 
pan  Yatea  v.  Royal  Ins.  Co.,  aoo  111.  aoa, 

Vhefhar  Farmnit  Toluttary  Qneatton  of  Law< 
—  Qarksville  v.  Montgomery  County,  (Tenn. 
Ch.  1901)  62  S.  W.  Rep.  33. 

1.  Faymont  to  Avoid  Fenalties  and  Coota  Hot 
Tolnntaiy.  —  Magnolia  v.  Sharman,  46  Ark. 
3S8;  Allen  v.  Burlington,  45  Vt.  202;  Wyckoff 
V.  King  County,  18  Waah.  256.  See  alao  Kan- 
aaa  Fac.  R.  Co.  v.  Wyandotte  County,  16  Kan. 
598.  Qarksville  v.  Montgomery  County,  (Tenn. 
Ch.  1901}  6a  S.  W.  Rep.  33. 

9.  Kere  Threata  Hot  Coercion.  —  Sonoma 
County  Tax  Case,  13  Fed.  Rep.  791 ;  De  Baker 
V.  Carillo,  52  Cal.  473 ;  Merrill  v.  Austin,  53 
Cal.  379;  Falvey  v.  Hennepin  County,  76  Minn. 
a63 ;  St,  Anthony,  etc..  Elevator  Co.  v.  Botti- 
neau County,  9  N.  Dak.  346;  Marietta  v. 
Sloeomb,  6  Ohio  St.  471 ;  Lea  v.  Memphis,  9 
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Baxt  (Tenn.)  109.  See  also  Williama  v. 
Stewart,  115  Ga.  864;  Preston  v.  Boston,  la 
Pick.  (Mass.)  13.  Compare  Sturgia  First  Nat. 
Bank  v.  Watlcins,  21  Mich.  483. 

Faymsnt  Tolontary  Before  Threats  Made.  — 
Woodland  Bank  v.  Webber,  5a  Cal.  73. 

Pamaant  TelniitHy  Where  lavalidltf  of  law 
Would  Bo  DafSDse.  —  Maxwell  v.'  San  Luia 
Obispo  County,  71  Cal.  466. 

Fayment  Bdbre  I>0^  Froceedlaga  Begun  Vol- 
nntary.  — Wilson  v,  Pelton,  40  Ohio  St.  30G. 

8.  Foment  to  Prevent  Bale  of  Baal  Property 
Involnntary,  — Lindsey  v.  Allen,  19  R.  I,  721; 
Whittaker  v.  Deadwood,  12  S.  Dak.  608. 

Payment  After  Iigaiietion  Bafoaod  Not  Volnn- 
taiT. —  Shaw  V.  Allegheny,  115  Pa.  St.  46. 

4.  Figment  to  Clear  Title  Hot  Volontary,  — 
Sherman  v.  Savery,  2  McCrary  (U.  S.)  107,  2 
Fed.  Rep.  505';  State  v.  Nelson,  41  Minn.  25; 
Adams  v.  Monroe  County,  18  N.  Y,  App.  Div. 
415,  affirmed  154  N.  Y.  619.  And  see  Galveston 
Gaa.  Co.  v.  Galveston  County,  54  Tex.  387. 
Compare  Davie  v.  Galveston,  16  Tex.  Civ.  App. 
13;  Meredith  v.  Coker,  65  Tex.  29. 

BoooTwy  Hot  D^andant  on  Initltntion  a(  Fro- 
oeedlnga  fl>r  Sale.  —  Thompson  v.  Detroit,  114 
Mich.  502. 

Fayment  to  Seenre  Bacordinff  of  Daeda  lavoloa- 
tary.  —  State  v.  Nelson,  41  Minn.  25. 

Payment  Without  Demsjid  or  Threat  ot  Levy 
Voliintary. — Gage  v.  Saginaw,  128  Mich.  682. 
See  alao  Weaton  v.  L4)ce  County,  102  Mich. 
528. 

6.  Warrant  Held  to  Conatltnto  D areas-  United 
States.  —  Union  Pac.  R.  Co.  V.  Dodge  County, 
98  U.  S.  545;  Little  V.  Bowers,  134  U,  S.  548; 
Montgomery  p.  Charleston,  (C.  C  A.)  99  Fed. 
Rep.  108. 

California.  —  Guy  v.  Washburn,  23  Cal.  1 1 1 ; 
Williams  v.  Corcoran,  46  Cal.  556;  Smith  v. 
Farrelly,  $a  Cat.  77. 

ConneeticHt.  —  Atwater  v.  Woodbridge,  6 
Conn.  223,  16  Am.  Dec.  46;  Adam  v.  Lttcbfield, 
10  Conn.  137 ;  Seeley  v.  Weatport,  47  Conn. 
294,  36  Am.  Rep.  70. 

Illinois.  —  Kimball  v.  Corn  Exch.  Nat.  Bank, 
I  III.  App.  209. 

Kentucky.  —  Mills  v.  Hopklnsville,  (Ky. 
1889)  II  S.  W.  Rep.  776. 

Massachusetts.  —  Boston,  etc..  Glass  Co.  v. 
Boston,  4  Met  (Mass.)  181;  Sumner  v.  First 
Parish,  4  Pick,  (Mass.)  361;  Preston  v.  Bos- 
ton, 12  Pick.  (Mass.)  7;  Perry  v.  Dover,  13 
Pick.  (Mass.)  206;  Amesbury  Woollen,  etc.,  ' 
Mfg.  Co.  V.  Amesbury,  17  Mass.  461. 

Minnesota.  —  Dakota   County   v.    Parker,  7 
Minn.  267 ;  State  v.  Nelson,  41  Minn.  27. 

.V«v  York. —  Deady  v.  Lyons,  39  N.  Y.  App. 
Div.  139;  Dale  v.  New  YoA,  71  N.  Y.'App. 
Div.  227. 
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is  not  necessary  to  render  the  payment  involuntary.^  So  if  the  amount  of 
an  illegal  tax  be  actually  collected  by  distress  and  sale  of  personal  property, 
the  payment  is,  of  course,  involuntary  and  recoverable.*  It  has  been  held 
in  a  number  of  cases,  however,  that  payment  of  ill^;al  taxes  to  prevent  a  sale 
of  real  estate  is  not  under  compulmon,  but  is  voluntary,  as  such  a  sale  does 
not  pass  title.' 

Bedsmption  from  a  Tax  Bai*  has  in  some  cases  been  held  to  constitute  a  volun- 
tary payment.  *  But  in  other  cases  it  has  been  held  that  if  lands  sold  for 
illegal  taxes  are  redeemed  the  redemption  money  may  be  recovered.* 

All  Fajme&to  Are  PrMoxud  to  B«  Tolontary  until  the  contrary  is  made  to  appear.* 
c.  Protest.  —  Where  the  payment  is  involuntaiy,  protest  is  not  necessary, 
in  the  absence  of  statute,  to  entitle  the  taxpayer  to  recover  taxes  paid  under 
compulsion.*    And  where  illegal  taxes  are  voluntarily  paid,  a  protest  will 


Pennsylvania.  —  Luzerne  County  v.  Com.,  a 
Dauph.  Co.  Rep.  (Pa.)  ^53;  Grim  v.  Weisscn- 
berg  School  Dist.,  57  Pa.  St.  433,  98  Am.  Dec 
237- 

Vtrmont,  —  Allen  v.  Burlington,  45  Vt.  *02, 
Wisconsin.  —  Ruggles  v.  Fond  du  Lac,  53 
Wis.  436. 

Wyoming.  —  See  Carton  v.  Uinta  Connty,  10 
Wyo.  416. 

Begolar  Tax  ProoMdingt  Han  thi  Poroo  of  aa 

Exeoatlon  and  reader  payment  involuntaiy. 
Union  Nat.  Bank  v.  New  York,  51  N.  Y.  638, 
reversing  51  Bart).  (N.  Y.)  159;  Matter  of 
Edison  Electric  Illuminating  Co.,  a»  N.  Y. 
App.  Div.  371,  aMrmed  155  N.  Y.  699.  So  of 
tax  books  in  the  bands  of  an  officer.  Bright  V. 
Halloman,  7  Lea  (Tenn.)  309.  Compare  Lea 
V  Memphis,  9  Baxt  (Tenn.)  103. 

TadieUl  Ordsr  Beadera  Payment  InTOlantaiy.  — 
Bailey  v.  Buell,  50  N.  Y.  663,  reversing  59 
Barb.  (N.  Y.)  158;  Drake  v.  Sburtliff,  24  Hun 
(N.  Y.)  4"- 

1.  Seisore  Hot  Neoasnry.— Thomaa  c  Bur- 
Hn^on,  69  Iowa  140 ;  Atwell  v.  Zeluff,  a6 
Mich.  118;  Howard  v.  Augusta,  74  Me.  79 ; 
Preston  v.  Boston,  12  Pick.  (Mass.)  7;  Qaflin 
V.  McDonough,  33  Mo.*  413,  84  Am.  Dec.  54; 
St.  Anthony,  etc..  Elevator  Co.  v.  Bottineau 
County,  9  N.  Dak.  346 ;  Parcher  v.  Marathon 
County.  53  Wis.  388,  38  Am.  Rep.  745 ;  Kelley 
V.  Rhoada,  7  Wyo.  337,  75  Am,  St  Rep.  904. 

PaTiunt  to  Pterant  laraanee  of  Warrant  la- 
Tolnntary.  —  Wyandotte  County  v.  Kansas 
City,  etc.,  R.  Co.,  4  Kan.  App.  773;  Stowe  v. 
Stowe,  70  Vt.  609.  See  also  Kansas  Pac.  R. 
Co.  V.  Wyandotte  County,  16  Kan.  587;  Atchi- 
son, etc.,  R.  Co.  V.  Atchison  County,  47  Kso. 
723.  See  also  Allen  v.  Burlington,  45  Vt.  303 ; 
Babcock  v.  Granville,  44  Vt.  325. 

Damaiid  Aeoompaiiiad  by  Threats  to  Levy  — 
Payment  Involuntary. Raieler  v.  Athens,  66 
Ala.  198.  But  see  Woodmere  Cemetery  Assoc. 
V.  Springwells  Tp.,  130  Mich.  466. 

No  Demand  or  Attempt  to  Enforee  Warrant  — 
Payment  Volantary,  —  Montgomery  v.  Charles- 
ton, (C  C  A.)  99  Fed.  Rep.  113;  Union  Pac. 
R.  Co.  V.  Dodge  County,  98  U.  S.  541 ;  Cbi««o 
t>.  Fidelity  Sav.  Bank,  11  111.  App.  165;  Conk- 
ling  V.  Springfield,  19  111.  App,  167 ;  Dunnell 
Mfg.  Co.  f.  Newell,  15  R.  I.  333.  Compare 
Rumford  Chemical  Works  v.  Ray,  19  R.  I.  456. 

8.  Tax  Actnally  Collected  by  DUtreas.  —  Hen- 
nel  V.  Vanderburgh  County,  133  Ind.  32;  Dow 
V.  First  Parish,  5  Met.  (Maas.)  73;  Sumner  v. 


First  Parish,  4  Pick.  (Mass.)  361;  Inglee  v. 
Boswortfa,  5  Pick.  (Mass.)  49S,  16  Am.  Dec. 
419;  Newman  v.  Livingston  County,  45  N.  Y. 
68fl. 

B«t  Fagwwnt  to  At^  Sale  of  Property  Hot  IHa- 
tralnabla  has  been  deemed  voluntary.  Sowles 
V.  Soule,  S9  Vl  131. 

Ho  Baeovety  nntil  Judgment  Set  Aiida.  — First 
Presb.  Church  v.  New  Orleans,  30  La.  Ann. 
>59>  31  Am.  Rep.  334. 
8.  Payment  to  Prevent  Sale  of  Realty  Volnntaxy. 

—  Stover  V.  Mitchell,  45  111.  213;  Swanston  v. 
liams,  63  III.  165 ;  Otta  v.  People,  196  111.  543 ; 
Rogers  v.  Greenbush,  58  Me,  390,  4  Am.  ^p. 
393;  Forrest  v.  New  York,  (Supm.  Ct.  Spec. 
T.)  13  Abb.  Pr.  (N.  Y.)  35©:  St.  Anthony,  etc., 
Elevator  Co.  v.  Bottineau  County,  g  N.  Dak. 
346.  See  also  Davie  v.  Galvestim,  16  Tex.  Civ. 
App.  13. 

Threati,  Utlier  Before  or  After  Bale,  to  execute 
a  tax  deed  which,  being  void  upon  its  face, 
wonld  not  cloud  the  title  do  not  constitnte 
duress.  MerriU  v.  Atiatia,  53  CaL  379;  Shane 
V.  St.  Paul,  26  Minn.  543. 

Advartlaemeat  ef  Land  for  Sale  Hot  DnreH.  — 
Union  Ins.  Co.  v.  Allegheny,  loi  Pa.  St.  350. 
Compare  Thompson  v.  Detroit,  114  Mich.  503. 

4.  BedomptlOD  Beaded  as  Voluntary  Payment. 

—  Lambom  v.  Dickinson  County,  97  U.  S.  181 ; 
Morris  v.  Sionx  County,  43  Iowa  416;  Sears  o. 
Marshall  County,  59  Iowa  603;  Fliillips  v. 
Jefferson  County,  5  Kan.  413 ;  Wabaunsee 
County  V.  Walker,  8  Kan.  431 ;  Shane  v.  St. 
Paul,  26  Minn.  543.  Compare  Brownlee  v. 
Marion  County,  53  Iowa  487 ;  Parker  v.  Coch- 
ran, 64  Iowa  757. 

5.  Hederation  Koney  BeeoveraUo.  —  Valen- 
tine V.  St.  Paul,  34  Minn.  446 ;  Qapp  v.  Pine- 
grove  Tp..  138  Pa.  St.  35 ;  Marsh  v.  St.  Cnnx 
County,  43  Wis.  355. 

6.  Payments  Preenmed  to  Be  Voluntary.  — 
Yates  V.  Royal  Ins,  Co.,  300  III.  302 ;  Meacham 
V.  Newport,  70  Vt,  67.  See  also  Oarksville  v. 
Montgomery  County,  (Tenn.  Ch.  1901)  62  S.  W. 
Rep.  33. 

T.  Protest  Hot  Heosmary  When  Payment  Invol- 
SBtary,  —  Yates  v.  Royal  Ins.  Co.,  200  III.  aoa; 
Howvd  V.  Atigusta,  74  Me.  79:  Boston,  etc. 
Glass  Co,  V.  Boston,  4  Met.  (Mass.)  181. 

Hot  Heoeosary  Whnre  Officer  V%A  Hotlee  of 
Illegality.  —  Meek  v.  McCIure,  49  Cal.  624.  See 
also  Hays  v.  Hogan,  5  Cal.  243 ;  McMillan  v. 
Richards,  9  CaL  417;  Falkner  v.  Hunt,  16  CaL 
170. 
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not  enable  the  taxpayer  to  recover,'  unless  it  is  provided  by  statute  that  a 
recovery  may  be  had  where  the  payment  was  under  protest.*  Where  such 
statutes  exist,  a  substantial  compliance  with  their  terms  is  a  prerequisite  to 
the  right  to  recover  taxes  not  paid  under  compulsion.'  A  protest  in  writing 
is  generally  contemplated  by  ine  statutes."*  Such  protest  must,  as  a  general 
rule,  state  the  grounds  upon  which  the  party  paying  the  money  claims  that 
the  demand  is  illegal,  and  no  recovery  can  be  had  upon  grounds  not  named ;  ^ 


1.  Frotaitlmmatorlal  WlunPaynwntVolBHtary 

—  lingiand.  —  Marriott  v.  Hampton,  7  T.  R. 
36s. 

United  States,  —  Montgomery  p.  CbarleBton, 
^C.  C.  A.)  99  Fed.  Rep.  114;  Lamborn  V.  Dicldn- 
son  County,  9;  U.  5.  181  ;  Union  Pac  R.  Co.  V. 
Dodge  Coun^,  98  U  S.  545. 

Alabama.  —  Gachet  v.  McCall,  50  Ala.  307 ; 
Raisler  v.  Athens,  66  Ala.  194. 

District  of  Columbia.  —  Georgetown  College 
V.  District  of  Columbia,  MacArtbur  &  M.  (D. 

C.)  43. 

Georgia.  —  Americtu  First  Nat.  Bank  v. 
Americus,  68  Ga.  119,  45  Am,  Rep.  476. 

Illinois. —  People  v.  Miner,  46  Uh  374;  Conk- 
ling  V,  Springfield,  133  111.  430. 

Kansas,  —  Wabaunsee  Cotmty  v.  Walker,  8 
Kan.  431. 

Michigan.  —  Detroit  v.  Martin,  34  Mich.  173, 
23  Am.  Rep.  512;  Louden  v.  East  Saginaw,  41 
Mich.  18.  See  also  H.  M.  Loud,  etc.,  Lwnber 
Co.  V.  Vienna  Tp.,  120  Mich.  383. 

Minnesota.  —  Falvey  v.  Hennepin  County,  76 
Minn.  357. 

New  Hampshire.  —  Amoskeag  Mfg.  Co.  v. 
Manchester,  70  N.  H.  336. 

North  Dakota.  —  St.  Anthony,  etc.,  Elevator 
Co.  V.  Bottineau  County,  9  N.  Dak.  346. 

Ohio.  —  Baker  V.  Cincinnati,  11  Ohio  St.  534; 
Whitbeck  V.  Minch,  48  Ohio  St.  aio. 

Pennsylvania. —  Prehlea  v.  Pittsburgh,  101 
Pa.  St.  304,  47  Am.  Rep.  714. 

Vermont.  —  Bumhant  v.  Strafford,  53  VL 
610  :  Meacham  v.  Newport,  70  Vt.  67. 

IVisconsin.  —  Parcher  v.  Marathon  Cotm^, 
52  Wis.  3S8,  38  Am.  Rep.  745. 

Wyoming.  —  Carton  v.  Uinta  Cbtinty,  10 
Wyo.  416- 

Compare  Gark  v,  Greene,  33  R.  1.  118;  Dun- 
netl  Mfg.  Co.  v.  Newell,  15  R.  I-  333- 
Agrmsnt  that  Bighti  Vot  Pr^ndlotd— No 

Becovery.  —  Galveston  City  Co.  v.  Galveston, 
S6  Tex.  486. 

2.  Statntea  Allowing  Seoovflry  When  Paymant 

Made  under  Protest.  —  Western  Ranches  v. 
Custer  County.  89  Fed.  Rep.  S77  {Montana 
statute) :  Wyandotte  County  v.  Kansas  City, 
etc.,  R.  Co.,  4  Kan.  App.  77s;  Oliver  v.  Ljmn, 
130  Mass.  143 ;  Thompson  v.  Detroit,  114  Mich. 
•103;  Cade  v.  Perrin,  14  S.  Car.  i.  See  also 
White  V.  Millbrook  Tp.,  60  Mich.  533.  And  see 
\hf  statutes  of  the  various  states. 

Presentatloti  of  Clai-m  Vot  Condition  Prsoedent 
to  ^Blt.  —  Western  Ranches  v.  Custer  County, 
89  Fed.  Rep.  577  (Montana  statute)  ;  Centennial 
Fnreka  Min.  Co.  v.  Juab  County.  22  Utah  395. 

In  Nobraik^  protest  is  essential  in  case  of 
assessment  of  exempt  property  or  double  as- 
sessment. Burlington,  etc.,  R.  Co.  v.  Buffalo 
Cotmty,  14  Neb.  51;  Caldwell  v.  Lincoln,  19 
Neb.  560;  Davis  v.  Otoe  County,  Neb.  677; 
Chase  County  v.  Chicago,  etc.,  R.  Co.,  58  Neb. 


374;  Bankers  L.  Assoc.  v.  Douglas  County,  61 
Ndt>.  303;  Chicago,  etc.,  R.  Co.  v.  Lincoln 
County,  (Neb.  1903}  92  N.  W.  Rep.  208; 
Dakota  County  v.  Chicago,  etc,  R.  Co.,  63  Neb. 
409.  But  where  the-  tax  is  invalid  on  other 
grounds  protest  appears  not  to  be  essential  to 
recovery.  Dakota  County  v.  Chicago,  etc.,  R. 
Co.,  63  Neb.  409.  See  also  Custer  County  v. 
Chicago,  etc.,  R.  Co.,  62  Neb.  657. 

Kasiaohusetts —  Taxpayer  Need  Not  Resort 
to  Other  Remedies.  —  McGee  v.  Salem,  149 
Mass.  338. 

Statute  Not  AppUeable  to  Overtnluation  or 
Overtaxation.  —  Bourne  v.  Boston,  a  Gray 
(Mass.)  494;  Lincoln  v.  Worcester,  8 'Cush. 
(Mass.)  55 ;  Salmond  v.  Hanover,  13  Allen 
(Mass.)  119;  Hicks  f.  Westport,  130  Mass.  478; 
Boston  Mfg.  Co.  v.  Com.,  144  Mass.  598;  lUch- 
ardson  v.  Boston,  148  Mass.  508;  Norcross  v. 
Milford,  150  Mass.  337. 

XioUgu  —  Copy  of  Protest  Competent  Evi- 
dence. —  Michigan  Land,  etc,  Co.  v.  RepuUic 
Tp.,  65  Mich,  628. 

Statute  Applies  to  Excessive  Taxation.  —  See 
Solomon  v.  Oscoda  Tp.,  77  Mich.  365. 

Bonth  Carolina  —  Right  Not  Available  to  Sub- 
sequent Purchasers.  —  De  Soto  Gold  Min.  Co. 
V.  Smith,  49  S.  Car.  188. 

Teiuisssee  —  Statute  Net  Applicable  to  Un- 
eonstitiOional  Tax.  —  U.  S.  Express  Co.  v. 
Allen,  39  Fed.  Rep.  712.  See  also  Shelton  v. 
Piatt,  139  U.  S.  591- 

Vtah  —  Duress  Need  Not  Be  Established. — 
Centennial  Eureka  Min.  Co.  v.  Juab  County,  ax 
Utah  395. 

WlsoMufn  —  Statute  Applies  to  School-district 
Taxes.  —  Matteson  v.  Rosendale,  37  Wis.  255. 
8.  Bankers'  L.  Assoc  v,  Douglas  Coun^,  61 

N^.  303. 

4.  Fntart  fai  Writiag.  —  Knowles  v.  Boston, 
129  Mass.  551;  Gsge  v.  Saginaw,  128  Micfa. 
682 ;  Chicago,  etc.,  R.  Co.  v.  Nemaha  County, 
50  Neb.  393.  And  see  the  cases  cited  in  the  last 
note  but  one,  supra. 

"Writing  Aeroas  Tax  Bill  Snffldent.  —  Borland 
V.  Boston,  132  Mass.  89,  42  Am.  Rep.  424, 

5.  Ho  Beeovery  on  foounds  Not  Kanud.— 
Union  Pac.  R.  Co.  v.  Dodge  County,  98  U.  S. 
S41 ;  Peninsula  Iron,  etc..  Co.  v.  Crystal  Falls 
Tp.,  60  Mich.  79,  S2i;  Hinds  v.  Belvidere  Tp.. 
107  Mich.  664:  Aurora  Iron  Min.  Co.  v.  Iron- 
wood,  119  Mich.  325;  H.  M.  Loud,  etc..  Lumber 
Co.  V.  Vienna  Tp..  120  Mich.  .^82;  Bankers  L. 
Assoc  V.  Douglas  Countv.  61  Neb.  202;  Davis 
V.  Otoe  County.  55  Neb.  677 ;  Omaha  v. 
Kountce,  2$  Neb.  the  last  case  bolding 
that  the  protest  should  contain  all  the  matinial 
allegations  of  a  petition  for  the  recovery  back 
of  taxes  unlawfully  assessed.  But  see  Mason 
V.  Tohnsnn.  SI  Cal.  612:  Smith  v.  Farrelly,  52 
Cal.  77:  Mackay  v.  San  Francisco,  128  Cal.  686; 
Rumford  Chemical  Works  r>.  Ray.  19  R.  I.  456, 
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and  it  should  be  sufficiently  de6nite  to  notify  the  tax  collector  of  the  ill^ality 
which  the  taxpayer  claims  to  exist.' 

d.  Fraud  and  Mistake.  —  If  it  can  be  shown  that  a  payment  of  taxes 
was  induced  through  fraud*  or  mistake  of  fact,"  the  money  so  paid  may  be 
recovered  back.  But,  as  a  general  rule,  money  paid  under  a  mistake  or  in 
ignorance  of  the  law  cannot  be  recovered.* 

e.  Limitation  of  Actions.  —  It  is  provided  by  statute  in  a  number  of 
states  that  actions  for  the  recovery  of  taxes  must  be  brought  within  a  certain 
time  after  payment,  and  the  right  to  recover  is  lost  if  the  action  is  not  brought 
within  the  time  prescribed." 

/.  Interest.  —  It  has  been  held  that  the  taxpayer  is  entitled  to  interest, 
in  the  event  of  recovery,  from  the  time  of  the  illegal  exaction. • 

XIV.  COLLECTIOH  —  1.  Power  to  Collect.  —  The  power  of  levying  taxes 


Wkat  the  Tu  Wu  Paid  under  Threat  of  Levy 
the  taxpayer  is  not  limited  to  the  reasons 
stated  in  tiie  protest  Babcock  v.  Beaver  Creek 
Tp.,  64  Mich.  601 ;  Woodmere  Cemetery  Assoc. 
V.  Springwells  Tp.,  130  Mich.  466. 

1.  FrotMt  Should  Be  Definite.  —  Union  Pac. 
R.  Co.  r.  Dodge  County,  98  U.  S.  544 ;  Meek  v. 
McClure,  49  Cal.  624;  Rogers  v,  Greenbush,  58 
Me.  390,  4  Am.  Rep.  292 ;  Whitney  v.  Port 
Huron,  88  Mich.  268,  26  Am.  St.  Rep.  291. 
Compare  Centennial  Eureka  Min.  Co.  V.  Juab 
County,  23  Utah  395. 

8.  Paynwat  Indnoed  by  fhnd  BeooTenUe.  — 
Pacific  Postal  Tel.  Cable  Co.  v.  Dalton,  119 
Cal.  604.  See  also  Kern  Valley  Water  Co.  v. 
Kero  County,  137  Cal.  511.  And  see  the  titles 
Fraud  and  Deceit,  vol.  14,  p.  165;  Payment, 
vol,  22,  p.  630. 

S.  Money  Paid  nnder  Xistake  of  Fact  Kay  Be 
BMOvered,  —  Stmsburgh  v.  New  York,  87  N. 
Y.  453;  Diefenthaler  v.  New  York,  iii  N.  Y. 
331 ;  Lesster  v.  New  York,  33  N.  Y.  App.  Div. 
350,  alhrmed  161  N.  Y.  628;  Mayer  v.  New 
York,  2  Hun  (N.  Y.)  306;  Allen  v.  New  York, 
4  E.  D.  Smith  (N.  Y.)  409:  Woolley  v.  Staley, 
39  Ohio  St.  354;  State  v.  Lewis,  8  Ohio  Cir. 
Dec.  276,  15  Ohio  Cir.  Ct.  379.  And  see  the 
titles  Mistake,  vol.  20,  p.  805 ;  Payment,  vol. 
22,  p.  621  et  seq. 

Ezoesaive  Statement  of  Amount  by  Auditor.  — 
Wfaeeler  v.  Hennepin  County,  87  Minn.  343. 

Tazei  Paid  Tbron^h  Hlitake  as  to  the  Owner- 
ibip  of  real  estate  may  be  recovered  from  the 
real  owner.  Fenton  v.  Way,  40  Iowa  196 ;  Union 
R.,  etc.,  Co.  V.  Skinner,  9  Mo.  App.  189.  But 
not  from  the  county.  Scott  v.  Chickasaw 
County,  53  Iowa  47. 

Property  Outside  of  Tax  District  —  Payment 
Vot  BeoDverable.  —  Jackson  v.  Atlanta,  61  Ga. 
228;  Lafayette,  etc.,  R.  Co.  v.  Pattison,  41 
Ind.  313.  See  also  San  Diego  Land,  etc.,  Co. 
V.  La  Presa  School  Dist.,  122  Cal.  98;  Jackson 
V.  Atlanta,  61  Ga.  228.  But  see  Indianapolis 
V.  McAvoy,  86  Ind.  587,  overruling  Lafayette, 
etc.,  R.  Co.  V.  Pattison,  41  Ind.  312;  Fremont, 
etc..  R.  Co.  V.  Holt  County,  28  Neb.  742. 

4,  Money  Paid  nnder  Mistake  of  law  Not  Be- 
eoverable. — Brumagim  v.  Tillinghast,  18  Cal. 
265,  79  Am.  Dec.  176;  Yates  v.  Royal  Ins.  Co., 
200  III.  303;  Hubbard  v.  Hickman,  4  Bush  (Ky.) 
204;  Manistee  Lumber  Co.  v.  Springfield  Tp., 
92  Mich,  277;  Silliman  v.  Wing,  7  Hill  (N.  Y.) 
159;  Vanderbeck  v.  Rochester,  122  N.  Y.  289; 
Bristol  V.  Morganton,  135  N.  Car.  365;  Galves- 


ton County  V.  Gorham,  49  Tex.  279.  See  also 
Graves  County  v.  Mayfield  First  Nat.  Bank, 
108  Ky.  194,  and  see  the  titles  Mistake, 
vol.  30,  p.  805;  PaYMENTi  vol.  33,  p.  638  et 
saq. 

Mlfltake  as  to  L^rality  of  Tax  Payments  Be- 
eoremUe,  —  Louisville  v.  Anderson,  79  Ky. 
334,  42  Am.  Rep.  220;  New  Port  v.  Ringo,  87 
Ky.  63s;  Torbitt  v.  Louisville,  (Ky.  1887),  4 
S.  W.  Rep.  345 :  Delano  v.  New  York,  32  Hun 
(N.  Y.)  144;  WooUey  v.  Staley,  39  Ohio  St. 
354.  -  Contra,  Lester  v.  Baltimore,  29  Md.  415, 
96  Am.  Dec.  543;  B»dley  v.  Laconia,  66  N.  H. 
269;  Custln  V.  Viroqua,  67  Wis.  314.  See  also 
Simonson  v.  West  Harrison,  5  Ind.  App.  459; 
Gould  V.  Hennepin  County,  76  Minn.  379. 

Ignoranoe  of  Exemption  —  No  Beoovery.  — 
Montgomery  v.  Charleston,  (C.  C.  A.)  99  Fed. 
Rep.  825 ;  Toal  v.  New  York,  (Supm.  Ct.  Spec. 
T.)  34  Misc.  (N.  Y.)  18,  affirmed  67  N.  Y.  App. 
Div.  619 ;  Van  Hise  t>.  Rensselaer  County, 
(County  Ct.)  21  Misc.  (N.  V.)  57*. 

6.  Limitatlm  of  Aotioni.  —  Brown  v.  Painter, 
44  Iowa  368;  Callanan  v.  Madison  County,  45 
Iowa  561;  Hamilton  v,  Dubuque,  50  Iowa  213; 
Bcecher  v.  Qay  County,  52  Iowa  140;  Bank  of 
Commercial  v.  Stone,  io8  Ky.  427  ;  Hatwood  r. 
Fayetteville,  121  N.  Car.  207;  Raleigh  v.  Salt 
T.ake  City,  1 7  Utah  1 30 ;  Centennial  Eureka 
Min,  Co.  V.  Juab  County,  32  Utah  395;  Plumer 
1'.  Marathon  County,  46  Wis.  163. 

Limitation  of  Aotloas  of  Aaumpilt.  —  Garland 
County  t>.  Gaines,  47  Ark.  558. 

Part  of  Claim  Barred  —  Becovery  fiir  Put  Hot 
Barred,  —  Magnolia  Dist.  Tp.  v.  Independent 
Dist.,  80  Iowa  495. 

Statute  AppUoable  Only  to  State  Taxes.  — 
Little  Rock,  etc,  R.  Co.  v.  Williams,  loi  Tean. 
146. 

Where  Payment  Was  Gompdied  from  One  Who 
Had  No  latereet  in  the  property  the  statute  was 
held  not  to  apply.  Babcock  v.  Beaver  Creek 
Tp.,  65  Mich.  479. 

6.  Interest  Recoverable  from  Date  of  Payment. 
—  Erskine  v.  Van  Arsdale,  15  Wall.  (U.  S.)  75 ; 
Grand  Rapids  v.  Blakely,  40  Mich,  367,  40  Am. 
Rep.  539 ;  Boston,  etc.,  R.  Co.  v.  State,  63 
N.  H.  571 ;  Amo<tkeag  Mfg.  Co.  v.  Manchester, 
70  N.  H.  336;  Galveston  County  v.  Galveston 
Gas  Co.,  72  Tex.  509.  But  see  Savings,  etc, 
Soc.  V.  San  Francisco.  131  Cal.  356,  holding 
that  in  an  action  to  recover  taxes  paid  under 
protest  no  interest  could  be  allowed  in  the 
absence  of  statutory  provision  therefor. 
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necessarily  carries  with  it  the  power  to  enact  all  laws  deemed  proper  for  the 
enforcement  of  their  collection,*  and,  as  collection  is  purely  a  matter  for  legis- 
lative regulation,  the  courts  will  not  ordinarily  interfere  with  the  modes  of 
collection  authorized  by  the  statute.'  Unless  there  be  constitutional  restric- 
tions upon  legislative  ^ction^'  the  choice  of  methods  for  the  collection  of 
taxes  is  within  the  discretion  of  the  legislature.* 

2.  Collector.  —  By  whatever  name  he  may  be  known,  it  is  necessary  that 
there  be  a  person  duly  authorized  to  enforce  collection.  This  duty  is  imposed 
in  the  various  states  upon  collectors,  as  such,  or  upon  treasurers,  trustees, 
^eriffs,  constables,  and  other  officers.*  But  where  two  offices,  as  those  of 
sheriff  and  collector,  devolve  on  the  same  person,  the  two  functions  remain 
distinct.* 

a.  Selection.  —  The  legislature  may  provide  for  the  selection  of  the 
collector  in  the  manner  it  sees  fit.''    But  the  appointment  of  any  individual 


1.  Fov«r  to  OoUoet.—  Slack  v.  Ray,  a6  La.  Ann. 
674;  Geren  v.  Gruber,  26  La.  Ann.  694;  Litch- 
field V.  Vernon,  41  N.  Y.  130;  Southern  R.  Co. 
V.  Kay,  6*  S.  Gar.  38 ;  Langutlle  v.  State,  4  1^- 
App.  31a. 

S.  Legislative  Control.  —  Morrison  v.  Larkin, 
26  La.  Ann.  701;  Slack  v.  Ray,  26  La.  Anoi 
675  ;  State  v.  Consolidated  Virginia  Min.  Co.,  t6 
Nev.  433;  Qibson  v.  Mason,  5  Nev.  283 ;  Singer 
Sewing  Mach.  Co.  v.  Assessors,  54  N.  J.  L.  90; 
Qegg  V.  State,  42  Tex.  605 ;  Languille  v.  State, 
4  Tex.  App.  313. 

Constitutional  Provision  —  Where  a  constitu- 
tional provision  for  the  collection  of  taxes  is 
not  self 'Operating,  the  previous  statutory  pro- 
visions remain  in  force  until  abrogated.  New 
Orleans  v.  Wood,  34  La.  Ann.  732. 

Eqalty  Eu  Xo  Jorlsdietioa  to  Kestraln  the  Col- 
leetien  of  n  ?enonal  Tu,  even  though  it  be 
illegal,  the  ordinary  legal  remedies  being  ample 
for  the  taxpayer's  protection.  Williams  v.  De- 
troit, z  Mich.  s6o;  Youngblood  v.  Sexton,  32 
Mich.  406,  20  Am.  Rep.  6'54;  Brewer  v.  Spring- 
field, 97  Mass.  152;  Durant  v.  Eaton,  98  Mass. 
469 ;  Hunnewell  v.  Charlestown,  106  Mass.  350 ; 
Rockingham  Ten  Cent  Sav.  Bank  v.  Ports- 
mouth, 53  N.  H.  17. 

Nor  in  general  will  a  court  of  equity  under- 
take to  collect  taxes  or  appoint  a  receiver  for 
that  purpose.  Thompson  v.  Allen  County,  iis 
U.  S.  550;  People  V.  Biggins,  96  111.  481  ;  Staf- 
ford County  V.  Stafford  First  Nat.  Bank,  48 
Kan.  sfii. 

Host  Be  CoUeoted  by  Proper  Authorities.— 
Taxes  can  only  be  collected  under  legislative 
authority,  state  and  federal.  Hence  the  United 
States  courts  will  not  appoint  a  receiver  to  col- 
lect taxes  to  pay  off  a  judgment  recovered  in 
the  federal  courts,  even  though  it  appears  that 
no  citizen  of  the  county  will  undertake  to  col- 
lect the  taxes  under  the  appointment  of  the 
county  authorities.  Thompson  v.  Allen  County, 
13  Fed.  Rep.  97. 

8.  OonitittttionBl  Bestrietloo.  —  Edwards  v. 
Williamson,  70  Ala.  145.  See  Mason  v.  Rollins, 
a  Hiss.  (U.  S.)  99 ;  Litchfield  v,  Vernon,  41  N. 
Y.  130;  Languille  v.  State,  4  Tex.  App.  312. 

A  judgment  creditor  of  a  county  who  has  an 
interest  in  a  special  tax  levied  under  the  coer- 
cion of  a  federal  court  cannot  be  indirectly 
deprived  of  his  right  to  receive  the  fund  appro- 
priated to  his  debt  by  a  state  law  requiring  the 
collector  to  receive  only  state  taxes  and  county 


taxes  levied  to  defray  current  expenses.  Ed- 
wards V.  Williamson,  70  Ala.  145. 

4t  Discretion  of  Legislature. —  Mason  v.  Rol- 
lins, 2  Biss.  (U.  S.)  99;  Falconer  v.  Shores,  37 
Ark.  386;  People  v.  Seymour,  16  Cal.  334,  76 
Am.  Dec.  521  ;  State  v.  Mayhew,  2  Gill  (Md.) 
487 ;  Youngblood  v.  Sexton,  32  Mich.  406,  zo 
Am.  Rep.  654;  State  v.  Central  Pac.  R,  Co.,  31 
Nev.  260;  In  re  Elizabeth,  49  N.  J.  L.  488. 

5.  Officer  Aeting  h  GoUeotor —  United  States. 
—  Indiana  Bridge  Co.  v.  Carr,  (C.  C  A.)  95 
Fed.  Rep.  594. 

Arkansas.  —  Falconer  v.  Shores,  37  Ark.  386 ; 
Quertermous  v.  Walls,  70  Ark.  326. 

Connecticut.  —  Castle  v.  Lawlor,  47  Conn. 
340. 

Illinois.  —  Kilgore  v.  People,  76  111.  548 ; 
Wood  V.  Cook,  31  III.  371;  Walker  v.  People, 
95  111.  App.  637- 

Kentucky.  —  Combs  v,  Breathitt  County,  (Ky. 
1S98)  46  S.  W.  505. 

Massachusetts.  —  Hays  v.  Drake,  6  Gray 
(Mass.)  387. 

Montana.  —  Mutual  L,  Ins.  Co.  v.  Martien,  37 
Mont.  437. 

New  Hampshire,  —  Homer  v.  Cillcy,  14  N.  H. 
85. 

South  Carolina.  —  State  v.  Irby,  i  McMull. 
L.  (S.  Car.)  485. 

Tennessee.  —  Bailey  v.  Lockhart,  4  Ycrg. 
(Tenn.)  567. 

Vermont.  —  Waite  v.  Hyde  Park  Lumber  Co., 
65  Vt.  103;  Wilson  V.  Seavey,  38  Vt.  221; 
Chandler  v.  Spear,  22  Vt.  388. 
And  see  the  various  local  statutes. 
Where  the  sheriff  is  required  to  act  as  col- 
lector, he  is  usually  given  the  same  authority  as 
thougli  he  were  elected  or  appointed  collector. 
Homer  v.  Cilley,  14  N.  H.  85. 

Clothing  a  collector  with  the  power  of  a  con- 
stable for  the  purpose  of  collecting  taxes  does 
not  make  him  a  constable  for  other  purposes. 
Gage  V.  Dudley,  64  N.  H,  437. 

6.  Offioes  DiitinGt. —  Crowell  v.  Barham,  57 
Aric.'  195  ;  Quertermous  v.  Walls.  70  Ark.  336  ; 
Lathrop  v.  Brittain,  30  Cal.  680 ;  People  v.  Love, 
3S  Cal.  528;  People  v.  Edwards.  9  Cal.  292. 

7.  Seleotlon. — Falconer  v.  Shores,  37  Ark. 
387. 

Bight  to  Office. —  A  tax  collector,  who  has 
been  duly  elected,  and  has  qualified  under  a 
statute   making  the   collectorship   an  elective 
oftice,  may  maintain  a  suit  in  equity  to  enjoin 
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to  act  as  collector  when  the  office  is  already  vested  in  another  is  void ; '  and, 
at  all  events,  the  collector  must  be  chosen  in  the  manner  •  and  possess  the 
qualifications  prescribed  by  law.'  While  the  acts  of  de  facto  collectors  done 
in  the  regular  discharge  of  their  official  functions  are  binding,'' and  their  title 
to  the  office  cannot  be  collaterally  attacked,'*  all  taxpayers  have  such  an 
interest  as  will  authorize  them  to  institute  a  quo  warranto  proceeding  to  test 
the  authority  of  the  collector  to  exercise  his  office.*  The  collection  of  taxes 
is  a  ministerial  act,  hence  the  collector  may  act  through  a  deputy,'  but,  in 
Arkansas^  it  has  been  held  that  a  collector  who  is  also  sheriff  cannot,  as 
collector,  act  through  a  deputy  sheriff.*  Subject  to  this  right,  the  duties  of 
the  collector  can  be  performed  only  by  the  person  designated  by  law.*  The 
office  of  collector  is  one  of  confidence,  and  the  public  has  an  interest  in  its 
proper  performance.  Consequently  all  attempts  to  delegate  his  authotity  or 
assign  his  duties  to  another  are  void.**  Upon  the  refusal  of  a  collector  to  act 
or  qualify,  or  upon  the  happening  of  a  vacancy,"  or  upon  his  removal  from 


the  council  from  delivering  the  tax  duplicates 
to  a  collector  subsequently  appointed  by  it. 
Town  Council's  Appeal,  (.Pa-  i8S8)  15  Atl.  Rep. 
730. 

Towwof  AnpoiatawDt. —  A  power  to  aM>omt 
a  tax  collector  is  given  by  statute  in  certain 
cases  where  no  election  for  the  office  has  been 
held.  Souhegan  Nail,  etc.,  Factory  v.  McConihe, 
7  N.  H.  309. 

Bofficieaoy  of  Appointment.  —  An  appointment 
of  a  person  as  "  collector  "  of  the  town  is  suffi- 
ciently definite  where  there  is  no  other  collector 
than  that  of  taxes.  Taft  v.  Barrett,  58  N.  H. 
447.   Contra,  Lincoln  v.  Chapin,  133  Mass.  470. 

Parol  Appointment  Insufficient.  —  The  ap- 
pointment of  a  tax  collector  for  a  town  by  the 
selectmen  should,  in  New  Hampshire,  be  in 
writing,    Ainsworth  v.  Dean,  21  N.  H.  400. 

1.  Invalid  Appointment.  —  Mutual  L.  Ins.  Co. 
V.  Martien,  27  Mont.  437 ;  Odiome  v.  Rand, 
59  N.  H.  504;  Bailey  v.  Lockhart,  4  Yerg. 
(Tenn.)  567. 

Dlsoretloa  In  Appointing  Colleotor. — Where 
county  commissioners  are  authorized  to  appoint 
a  local  assessor  from  a  list  of  two  eligible  per- 
sons submitted  by  the  local  assessors,  and  the 
assessors  return  the  names  of  two,  one  of  whom 
is  not  qualified,  the  commissioners  may  refuse 
to  appoint  either,  and  may  exercise  their  own 
discretion  and  appoint  another  provided  the  ap- 
pointee ifl  inopetly  qualified.  COm.  v.  Phila- 
delphia County,  I  S.  &  R.  (Pa.)  38a. 

8.  Statutes  enacted  for  the  protection  of  the 
public  revenue  are  generally  mandatory.  Ham- 
ilton County  V.  Arnold,  65  Ohio  St.  479. 

8.  (tnalifleatlons.  —  Lincoln  v.  Chapin,  ija 
Mass.  470 ;  Com.  v.  Philadelphia  County,  i  S. 
&  R.  (Pa.)  383. 

4.  Aot>  of  De  Facto  Oolleeton.— School  Dist. 
V.  Board  of  Imp.,  65  Ark.  343;  Oldtown  v. 
Blake,  74  Me.  aSo ;  State  v.  Woodside,  8  Ired. 
L.  (30  N.  Car.)  104.  See  generally  the  title 
De  Facto  Officers,  vol.  8,  p-  771. 

5.  Law  V.  People,  87  111.  385 ;  Sonhegan  Nail, 
etc..  Factory  v.  McConihe,  7  N.  H.  309 ;  Odiome 
V.  Rand,  59  N.  H.  504. 

6.  Com.  V.  Philadelphia  County,  i  S.  4  R. 
(Pa.)  383.  See  the  title  Quo  Warranto,  vol. 
^3.  p.  594. 

The  mere  taking  of  the  oath  of  office  is,  it 
seems,  a  sufficient  user  on  which  to  base  a  quo 


warranto  proceeding  against  an  unauthorized 
collector.   People  v.  Callaghan,  83  lU.  128. 

7.  DcpatJ  Co  umiitT. —  Prater  v.  Stix>ther,  (Ky. 
i&ga)  13  S.  W.  Rep.  252;  Walters  c  Bukc,  31 
La.  Ann.  668;  Aldrich  v.  Aldrich,  8  Met. 
(Mass.)  103;  Brady  v.  French,  9  Ohio  Dec. 
195,  6  Ohio  N.  P.  122.  See  Hamilton  County 
V.  Arnold,  65  Ohio  St.  479 ;  Parker  v.  Southern 
Bank,  46  La.  Ann.  563.  See  generally  the  title 
Deputy,  vol.  9,  p.  368. 

In  Aldrich  v.  Aldrich,  8  Met.  (Mass.)  102,  it 
was  held  under  the  MastackuseHs  statute,  that 
a  deputy  collector  who  is  alio  a  tO¥ni  treasurer 
may  execute  a  warrant  for  the  collection  of 
taxes,  though  he  was  appointed  depu^  before 
the  warrant  was  issued  and  the  warrant  is  di- 
rected to  the  collector  only. 

8.  Thus,  the  deputy  of  a  sheriff  may  not,  as 
such,  distrain  for  taxes  though  the  sheriff  is 
also  collector.    Crowell  v.  Barham,  57  Ark.  195. 

Nor  is  the  deputy  of  a  sheriff,  who  is  also 
collector,  authorized  to  deliver  tlie  delinquent 
list  to  the  clerk  where  the  statute  requires  the 
"  collector "  to  do  such  act.  Quertermons  v. 
Walls,  70  Ark.  326- 

9.  Person  Designated  as  OoUeotor.  —  Thomp- 
son V.  Allen  County,  13  Fed.  Rep.  97;  Lathrop 
V.  Brittain,  30  Cal.  680;  Fremont  v.  Boling,  11 
Cal.  380;  Butler  v.  Nevin,  88  111.  575;  Odiome 
V,  Rand,  59  N.  H,  504;  Johnston  v.  Wilson,  a 
N.  H.  aoa,  9  Am.  Dec.  50 ;  Cansler  v.  Penland, 
laS  N.  Car.  578;  Com.  c  Philadelphia  County, 
I  S.  &  R.  (Pa.)  382;  Bryan  v.  Harvey,  it  Tex. 
311;  Waite  V.  Hyde  Park  Lumber  Co.,  6s  Vt. 
103;  Hadley  c.  Chamberlin,  11  Vt.  618. 

10.  Delegation  Invalid.  —  The  question  is  one 
of  policy  and  safety  to  the  public  interests. 
There  can  be  no  doubt  that  the  collector  may 
employ  a  deputy  or  other  private  person  to  as- 
Hst  him.  but  he  cannot  delegate  hia  autfaori^ 
to  anodier,  aa  that  would  tend  to  injure  the 
service.  True,  his  bond  is  liable  for  the  amount 
of  collectible  taxes,  but  personal  trust  and 
confidence  are  not  secured  by  the  bond.  See 
opinion  of  Faircloth,  C.  J.,  in  Cansler  r.  Pen- 
land,  125  N.  Car.  578.  See  also  Hadley  v. 
Chamberlin,  11  Vt.  618. 

11.  Taeaney.  — People' v.  Callaghan, 83  IlL  ia8; 
RidfTway  Tp.  o.  Wheeler,  00  Pa.  St.  450. 

Tailvn  to  QuUfy. —  In  Falconer  v.  Shores.  37 
Ark.  3S6,  it  was  held  that  upon  a  failure  of  die 
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the  district,*  a  new  collector  may  be  chosen  or  appointed.* 

b.  Qualification  — (i)  Taking  Oath.  —  The  collector  must  take  oath 
and  give  bond  as  prescribed  by  law,*  and  one  who  serves  in  two  offices  must 
take  the  oath  in  both  capacities.*  Nor  will  the  official  term  oidinarily  begin 
until  the  oath  is  taken.* 

(2)  Giving  Bond.  —  A  bond  with  solvent  sureties,*  in  sufficient  amount,^ 
and  in  proper  form,^  must  be  executed  by  the  collector  within  the  time  limited 
by  law.*  Otherwise  it  may  not  be  approved.**  Where  the  statute  is  merely 
directory,  the  giving  of  an  official  bond  by  a  collector  is  not,  in  the  absence 
of  a  demand  ttierefor,  a  condition  precedent  to  his  assuming  the  duties  of 
his  office.^^    Generally  speaking,  mere  formal  irregulaiities  and  mistakes  in 


sheriff  to  qualify  u  collector,  by  giving  bond, 
the  office  becomes  vacant  without  a  judicial  a»- 
certainmeDt  of  the  vacancy,  and  a  new  collector 
may  be  appointed. 

Where  the  r^^ularly  choaen  collector  refuses 
to  serve  or  fails  to  qualify,  the  duties  of  the  office 
may  devolve  tx  o^eio  on  other  officers,  who  are 
thereupon  clothed  with  all  the  powers  inddent 
to  the  ofRcK.  Williamstown  v.  Willis,  15  Gray 
(Mass.)  4S7. 

If  the  office  of  collector  is  vacant,  the  dis- 
trict may  appoint  a  new  collector,  but.  id  such 
case,  it  cannot  appoint  a  collector  pro  tern. 
or  to  collect  arrearages.  Hadley  v.  Chamberlin, 
II  Vt.  618. 

To  warrant  a  town  council  in  appointing  a  col- 
lector it  is  not  necessary  that  there  should  be 
a  vacancy  in  the  office;  it  is  enough  that  the 
existing  collector  had  not  only  neglected  and 
refused  to  complete  the  collection,  but  had  actu- 
ally surrendered  the  lists  committed  to  him,  to 
the  assessor.    Carville  v.  Additon,  62  Me.  459. 

1,  Bemoval  b«m  lUstrlet.—  Gage  v.  Dudley,  64 
N.  H.  437. 

Benonl  of  OoUMtor  from  Oflae  by  the  Oonntr. 

—  State  V.  Johnson,  30  Fla.  433.  499- 

8.  Bnt  Kers  Default  lo  the  PerforaiMt  ol 
Duties,  accompanied  by  a  delivery  of  tax  war- 
rant to  the  selectmen  of  a  town,  does  not  ipto 
facto  operate  as  a  resignation  from  the  office 
of  collector.  Spaulding  v.  Northumberland,  64 
M.  H.  153- 

8.  Taklag  the  Oatii.  —  Bradley  v.  Rapp,  10 
La.  Ann.  589;  Oatman  v.  Barney,  46  Vt  594. 

Parol  proof  that  a  tax  collector  took  the 
official  oath  is  compctoit.    Farasworth  Co.  v. 

Rand,  65  Me.  21. 

A  defaulting  collector  who  has  not  accounted 
for  taxes  previously  collected  is  usually  dis- 
qualified by  statute  and  will  not  be  inducted  into 
Uie  office.  Com.  v.  Philadelphia  County,  i  S. 
A  R.  (Pa.)  38a. 

And  generally  as  to  qualifications,  see  title 
Public  Ofpicsks,  vol.  23,  {qi.  333  «t  seq. 

4.  One  Parson  HoldlTiic  Two  OfflsN.  —  Fams- 
worth  Co.  V.  Rand,  65  Me.  21. 

8.  People  f.  Callaghan,  83  111.  128. 

The  certificate  of  the  oath  of  a  collector  de- 
scribing him  as  "  collector  of  the  town  of  M." 
is  sufficient.   Taft  v.  Barrett,  58  N.  H.  447. 

6.  Oivliig  Bond. —  Morrell  v.  Sylvester,  i  Me. 
S48. 

7.  Amount  of  Bond.  —  Oatman  v.  Barney,  46 
Vt.  594. 

It  is  usual  to  require  from  the  tax  collector 
a  bond  for  a  sum  not  less  than  double  the  ag- 


gregate amount  of  taxes.  Kane  v.  Garfield,  60 
Vt.  79. 

8.  Torm  vS  Bend. —  Calhoun  o.  Lunsford.  4 
Port.  (Ala.)  345 ;  Edwards  v.  Williamson,  70 
Ala.  145. 

In  King  v.  Ireland,  68  Tex.  68s,  a  bond  which 
should  have  been  made  payable  to  the  county 
judge  was  held  good  thoi:%h  made  p^able  to 
the  governor. 

It  is  no  objection  to  a  bond  executed  by  a 
'  tax  collector  that  it  was  made  to  the  selectmen 
of  the  town  instead  of  the  town  itself.  Sweetser 
V.  Hay,  2  Gray  (Mass.)  49;  Horn  v.  Whittter, 
6  N.  H.  88. 

8.  Time  of  OiTbiff  Bond. —  Ross  v.  People,  78 
111.  375 ;  Lyons  v.  Breckinridge  County  Ct,  loi 
Ky.  715. 

Tardiness  in  Ezseation  of  Bend.  ~  A  bond  ex- 
ecuted more  than  a  year  after  the  election  of  a 
collector  is  untimely  and  is  prima  facie  invalid 
in  the  absence  of  proof  showing  the  authority 
for  its  execution  at  such  late  date.  De  Soto 
County  V.  Dickson,  34  Miss.  150. 

Where  the  sheriff  who  Is  «jr  officio  collector 
gives  a  proper  bond  as  sheriff  but  does  not  give 
bond  as  collector  until  six  months  after  induc- 
tion into  office,  the  latter  bond  will  be  enforced 
notwithstanding  it  is  dilatory.  James  v.  State, 
55  Miss.  57,  30  Am.  Rep.  496. 

When  Approval  Belates  Baek.  —  Where  a  bond 
is  61ed  in  the  proper  time  an  acceptance  after 
the  statutory  period  relates  back  to  the  time^of 
filing.  Drew  v.  Morrill,  6a  N.  H.  33. 

10.  Edwards  v.  Williamson,  70  Ala.  145.  Bnt 
see  Johnson  v.  Logan  County,  (Ky.  1901)  64  S. 
W.  Rep.  634;  Lyons  v.  Breddnridge  County 
Ct,  loi  Ky.  715. 

Approval.  —  It  has  been  held  that  the  ap- 
proval of  a  collector's  bond  is  a  ministerial  act, 
and  that  mandamus  lies  in  a  proper  case  to 
compel  the  county  court  to  approve  it.  Bosely 
V.  Woodruff  Conn^  Ct.,  38  Ark.  306. 

Aooa^tMUW  «r  Bond. —  When  a  bond  is  pro- 
duced in  a  trial  by  the  state,  it  is  prima  faeU 
evidence  of  acceptance.  McLean  v.  State,  8 
Heisk.  (Tenn.)  32. 

Pewnr  of  Attorney  to  Sign  a  Hame  as  Snrety 
to  a  collector's  bond  may  be  executed  after  the 
date  fixed  for  the  giving  of  the  bond,  provided 
the  authorities  have  the  power  to  accept  the 
bond  when  it  is  executed.  Johnson  v.  Logan 
Countv.  fKy.  1901)  64  S.  W.  Ren.  634. 

11.  Bond  Fot  a  Condition  Prsoedent. —  Booth- 
bay  V.  Giles,  68  Me.  160;  Scarborough  V. 
Parker,  53  Me.  253;  Morrell  v.  Sylvester,  i 
He.  348.   See  also  Bosety  v.  Woodruff  Coun^ 
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the  bond  are  to  be  disregarded,'  and  the  entire  absence  of  bond  is  a  defect 
which  may  be  cured  by  statute.*  Though  a  collector's  bond  may  be  defective 
as  a  statutory  bond,  and  not  good  as  such,  it  may  nevertheless  be  valid  as  a 
common-law  bond,  if  entered  into  voluntarily  and  otherwise  valid  as  a  com- 
mon-law conti  act.'  But  where  the  bond  imposes  a  greater  measure  o£  duty 
thaa  the  law  requires,  tbe  addition  will  be  rejected  as  surplusage.*^  Where  a 
collector  becomes  such  by  virtue  of  the  occupancy  of  some  other  office,  as 
that  of  sheriff  or  constable,  he  is  nearly  always  required  to  qualify  tor  both 
offices  by  giving  separate  bonds.'  But  if  the  legislature  provides  otherwise,* 
or  omits  to  require  an  additional  bond,  the  bond  given  by  the  collector  in  his 
original  capacity  will  cover  the  new  duty.' 

c.  De  Facto  Collectors.  —  Official  acts  of  a  de  facto  collector  are  valid.* 


Ct,  28  Ark.  306 ;  People  v.  Callaghan.  83  111. 
128;  Drew  V.  Morrill,  62  N.  H.  23. 

1.  IrregularitiM.  —  People  v.  Love,  25  Cal. 
5*1 ;  Trescott  v.  Moan,  50  Me.  347 ;  De  Soto 
County  V.  Dickson,  34  Miss.  150 ;  Horn  v. 
Wbittier,  6  N.  H.  88;  Wilder  v.  Bntterfield. 
(Supm.  Ct.  Spec.  T.)  50  How.  Pr.  (N,  Y.)  38s; 
Kichardaon  v,  Rogers,  (Supm.  Ct,  Spec  T.)  50 
How.  Pr.  (N.  Y.)  403;  State  v.  Hill,  17  W. 
V"a.  453. 

Tbe  Omiuion  of  tlie  CoUeetor's  IVamB  from  the 
indebtedness  clause  in  the  penal  part  of  the 
bond  is  not  fatal  to  its  validity.  Nor  is  it  af- 
fected by  tbe  absence  of  a  seal.  Wilder  v, 
Butterfield.  (Supm.  Ct  Spec.  T.)  50  How.  Pr. 
(N.  Y.)  385. 

Where  a  bond  properly  payable  to  tbe  county 
judge  is  erroneously  made  payable  to  tbe  gov- 
ernor, it  may  be  sued  on  in  bis  name  for  the  use 
of  the  county  entitled.  King  v.  Ireland,  68 
Tex.  682,  Contra,  Calhoun  v.  Lunsford,  4 
Port.  (Ala.)  345-  ■ 

a,  Absmoe  of  Bond  Cbt«1, —  Powers  v.  Penny, 
59  Miss.  j. 

8.  Comaum-Imw  Bmd.  —  U.  S.  v.  Tingey,  5  PeL 

(U.  S.)  115;  U.  S.  V.  Howell,  4  Wash.  (U.  S.) 
630;  Walker  v.  Chapman,  22  Ala.  it6;  Delker 
»,  Owensboro,  (Ky.  1901)  61  S.  W.  Rep.  362; 
Boothbay  v.  Giles,  68  Me,  160;  Gorham  v.  Hall, 
57  Me.  58;  Scarborough  v.  Parker,*  53  Me.  253; 
State  V.  Matthews,  57  Miss.  I ;  Sute  v.  Har- 
ney, 57  Miss.  863 ;  James  v.  State,  55  Miss.  57, 
30  Am.  Rep.  496;  French  v.  State,  52  MisB- 
760;  Taylor  v.  State,  51  Miss.  79;  Horn  v. 
Whittier,  6  N.  H.  88. 

Consideration  of  Volantary  Common-law  Bond. 
—  Harris  v.  State,  55  Miss.  50;  State  v.  Mat- 
thews, 57  Miss.  I. 

Thoi^h  tbe  statute  neglects  to  require  a  bond, 
still  if  tbe  collector  gives  one  and  after  induc- 
tion into  office  collects  taxesj  his  sureties  are 
liable  on  the  bond  in  case  of  default  and  are 
estopped  from  taking  advantage  of  the  fact  that 
no  l)ond  was  required.  Taylor  v.  State,  51  Hiss. 
70  :  State  v.  Harney,  57  Miss.  863. 

"When  IlabiJity  Attaoli's. —  Ordinarily  bonds- 
men are  liable  only  for  taxes  collected  after  the 
bond  is  given.  Lewenthall  v.  State.  51  Miss. 
645- 

Presenw  of  Seal  ITot  Xattrtal.  —  Boothbay  v. 
Giles,  68  Me.  160 ;  Nason  v.  Fowler,  70  N.  H. 

291. 

CoMeotar  Aptjolrt^  by  Willtary  Attthority. — 
The  bond  of  a  collector  appointed  by  the  mili- 
tary government  is  valid  security  for  those  in- 
terested, tAougb  the  collector  is  not  governed 


by  the  state  tax  laws.  State  v.  Cooper,  53  Miss. 
615. 

4.  Walker  v.  Chapman,  32  Ala.  117. 
6.  flaparate  Bonds. —  Falconer  v.  Shores,  37 
Ark.  386 ;  Ex  p.  McCabe,  33  Ark.  396 ;  People 
V.  Ross,  38  Cal.  76 ;  Lathrop  v.  Brittain,  30  Cal. 
680 ;  People  v.  Love,  35  Cal.  531. 

Addltimal  Bond  as  Collsotor.  —  Where  the  in- 
cumbent of  an  office,  such  as  sheriff  or  treas- 
urer, is  also  made  ex  oMcio  collector,  he  may  be 
required  to  give  a  new  bond,  but  is  entitled  to  a 
reasonable  time  in  which  to  comply.  Poe  v. 
State,  73  Tex.  635.  See  also  French  v.  State, 
53  Miss.  759 ;  Harris  t>.  State,  55  Miss.  50 ; 
Byrne  V.  State,  so  Miss.  688. 

In  Arkansas,  the  sheriff,  being  by  statute 
ex  oMcio  collector,  is  required  to  give  an  ad- 
ditional bond  as  collector  within  a  specified 
time  and  forfeits  the  office  upon  failure  to  do 
so.   Falconer  v.  Shores,  37  Ark.  386. 

6.  People  V.  Ross,  38  Cal.  76. 

7.  Single  Bond. —  Kilgore  v.  People.  76  III. 
548 ;  Wood  V.  Cook,  3 1  III.  27 1 ;  French  v.  State, 
52  Miss.  760. 

Under  a  state  statute  requiring  from  the 
sheriff,  an  officer  elected  for  two  years,  a  bond, 
as  collector  of  taxes,  conditioned  for  the  pay- 
ment of  the  taxes  in  each  and  every  year,  a 
bond,  given  at  the  beginning  of  the  first  year  of 
office,  conditioned  for  the  payment  of  the  taxes 
of  each  of  the  two  years,  is  a  good  statutory 
bond.  Mabry  v.  Tarver,  i  Humph.  (Tenn.)  94. 
See  also  Nevill  v.  Day,  3  Humph.  (Tenn.)  38: 
Governor  v.  Porter,  5  Humph.  (Tenn.)  166: 
McLean  v.  State,  8  Heisk.  (Tenn.)  271. 

Bepante  Aooonstiag  on  0ns  Bond.  —  Where 
one  bond  covers  liability  for  taxes  collected  for 
two  different  authorities,  as  for  the  township 
and  also  for  the  state  and  coun^.  the  collector 
must  account  separately  to  the  respective 
officers.   Com.  v.  Miller,  20  Pa.  Co.  Ct.  183. 

1.  Dt  Facto  Collseton  —  Eagfrnd.  — -  Waterioo 
Bridge  Co.  V.  Cull,  i  EI.  &  El.  313.  io3  E.  C.  L. 
313.  39  L.  J.  Q.  B.  to. 

Illinois.  —  Sullivan  v.  State,  66  111.  75. 
Maine.  —  Johnson  v.  Goodridge,  13  Me.  29; 
Trescott  i'.  Moan,  50  Me.  347. 

Mory/ond.  —  Waters  v.  State,  i  Gill  (Md.) 
30a. 

Massaehmsetts,  —  WilHams  v.  School  Dist. 
No.  I,  31  Pick.  (Mass.)  75,  33  Am.  Dec  243. 

Michigan.  —  Stockle  v.  Silsbee,  41  Mich.  615 ; 
Bird  v.  Perkins,  33  Mich.  38;  Jhons  1'.  Peo- 
ple, 35  Mich.  409;  Facey  v.  Fuller,  13  Mich. 

Mississippi.  —  Taylor  t>.  State,  51  Miss.  79. 
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A  payment  to  him  discharges  taxes,'  and  a  taxpayer  cannot  refuse 
to  pay  on  the  ground  that  the  collector  has  no  right  to  act  as  such.'  Nor 

can  a  defaulting  collector  or  his  bondsmen  set  up  such  defense  when  sued  for 
moneys  collected.*  Until  the  contrary  is  shown  in  a  proper  way,  collectors, 
like  other  officers,  are  presumed  to  have  been  duly  appointed.* 

d.  Term. — The  duration  of  the  collector's  term,  as  in  case  of  other 
officers,  is  largely  dependent  on  statutes  and  is  sufficiently  treated  elsewhere." 
While  a  collector  is  lawfully  in  office  none  other  can  be  appointed  in  his 
stead.*  Unless  the  office  becomes  vacant  by  removal,  forfeiture,  insanity,' 
resignation,**  or  other  sufficient  cause,  the  collector  usually  holds  until  his 
successor  is  elected  and  qualified.*  The  power  to  collect  usually  extends  only 
to  taxes  accruing  during  the  term  for  which  the  officer  is  elected,  but  in  some 
cases  he  is  authorized  to  collect  taxes  accruing  during  the  term  of  a  prede- 
cessor, and  may  complete  his  own  collections  notwithstanding  the  subsequent 
qualification  of  his  own  successor.'* 

e.  Territorial  Jurisdiction. —  The  collector's  authority  is  in  general 
confined  to  the  territorial  bounds  of  his  collection  district,  and  he  has  no  power 
to  act  beyond  these  limits.*'  If  he  does  so  he  must  bring  himself  witlfin  the 
provisions  of  the  statute  authorizing  such  action.'*  In  case  the  taxpayer 
removes,  the  distress  warrant  is  usually  forwarded  to  the  sheriff  or  constable 
at  his  new  place  of  residence." 

8.  Collecting  Taxei  —  a.  Tax  List.  —  The  modes  of  collecting  laxes  are 
determined  by  legislation,  and  much  diversity  is  necessarily  found  in  the 
methods  pursued  In  different  statutes.  The  general  results  are,  however, 
substantially  the  same.    The  process  of  collection  properly  begins  with  the 


Sro)  Hampshire.  —  Tucker  v.  Aiken,  7  N.  H. 

113. 

New  York.  —  Wiicox  v.  Smith,  5  Wend.  (N. 
Y.)  234,  21  Am.  Dec  313. 

North  Caroiina.  —  State  v.  Woodaide,  Sired. 
L.  (30  N.  Car.)  104;  Burke  v.  Elliott,  4  Ired-  L. 
(a6  N.  Car.)  355,  42  Am.  Dec.  142. 

Pennsylvania.  —  Kingsbury  v.  Lcdyard,  a  W. 
&  S.  (Pa.)  37 ;  Com.  V.  Philadelphia,  a?  Pa.  Sl 
497- 

Ttn.nMs$e».  —  Fatmers',  etc.,  Bank  v.  Chea- 
ter, 6  Humph.   (Tenn.)   458,  44  Am.  Dec 

318. 

See  generally,  as  to  validity  of  the  acts  of 
de  facto  ofBcers,  title  De  Facto  Officers, 
▼Ol.  8,  p.  771- 

1.  Oldtown  V.  Blake,  74  Me.  380. 

S.  Greene  v.  Wallwr,  63  Me.  31 1.  See  aim 
Payaon  tr.  Hall,  30  Me.  319. 

5.  Liability  of  Bondamen. —  School  Dist.  v. 
Board  of  Imp.,  65  Ark.  343 ;  Orono  v.  Wedge- 
wood,  44  Me.  49,  69  Am.  Dec.  81  ;  Williams  v. 
School  Dist.  No.  1,  21  Pick.  (Mass.)  75,  32  Am. 
Dec.  243 ;  Nason  v.  Fowler,  70  N.  H.  291 ;  State 
v.  Woodside,  8  Ired.  L.  (30  N.  Car.)  104;  Com. 
V.  Stambaugh,  164  Pa.  St.  437;  McKitpelier  v. 
Clarke,  67  Vt.  479- 

4.  Fnnmptien  JtM  Appvlntment.  —  Tucker 
V.  Aiken,  7  N.  H.  113 ;  Eldred  v.  Sexton,  5  Ohio 
315;  Capwell  V.  Hopkins,  10  R.  I.  378;  Kent  v. 
Atlantic  De  Laine  Co.,  8  R.  I.  305.    See  title 

PSESUHPTIONS,  vol.  22,  p.  I266. 

6.  Tsrm.  —  See  title  Public  Officsss,  vol. 
»3.  pp.  404-419- 

6.  Hadley  v.  Chamberlin,  ii  Vt.  6i8. 

7.  Somera  v.  Burke  County,  xas  N.  Car.  583, 
68  Am.  St  Rep.  834- 

Com.  V.  Ferrell,  17  Pa.  Co.  Ct.  363. 
f»  ftulUMlimof  SaMMNTt— lfi)«arv*  Petty, 
17  C.  ftf  I-,— 49  ?ft9 


42  Ark.  392.   See  also  title  Public  Oftickbs, 

vol.  33,  p.  412. 

10.  Taxes  Aoomlss  Dnring  Tsrm.  —  Peck  v. 
Holcombe,  3  Port.  (Ala.)  339;  Fremont  v.  Bol- 
ing,  1 1  Cal.  380 ;  Castle  v.  Lawlor,  47  Conn. 
340 ;  Skinner  v.  Roberts,  92  Ga.  366 ;  Hall  v. 
Hall,  23  La.  Ann.  135;  Fitts  v.  Hawkins,  3 
Hawks  (g  N.  Car.)  394;  Matter  oi  I^ng,  40 
N.  Y.  App.  Div.  15a  i  Otis  V.  Boyd,  8  Lea 
(Tenn.)  679. 

11,  Castle  V.  Lawlor,  47  Conn.  341. 
18.  Unflnlahed  OoUeetloiu.  ~  Pickett  v.  Allen, 

10  Conn.  T46;  Smith  v.  Riding,  9  Houst.  (Del.) 
335;  Scarborough  v.  Parker,  53  Me.  353;  Slade 
V.  Governor,  3  Dev.  L.  (14  N.  Car.)  365;  Fitts 
V.  Hawkins,  2  Hawks  (9  N.  Car.)  394;  Jones  v. 
Arrington,  94  N.  Car.  541.  But  see  Fremont  v. 
Boling,  II  Cal.  380. 

Tb»  OollMtor  Ifoy  CoBtlnu  the  FmwattoB 
of  an  Action  to  recover  the  tax,  Kellar  c.  Sav- 
age, so  Me.  199;  but  may  not  institute  a  new 
one,  Gordon  v.  Lafayette  County.  74  Mo.  436. 

18.  TenltorialJ'nrisdiation.  —  Mason  v.  John- 
son, 51  Cal.  612;  McKay  v.  Batchellor,  3  Colo. 
S91 ;  Gage  v.  Dudley,  64  N.  H.  437;  State  v. 
Scammon,  33  N.  H.  44;  Wright  v.  Jones,  14 
Tex.  Ci't.  App.  433. 

14.  Andrews  v.  Selleri,  n  Ind.  App.  301. 

15,  Cheer er  v.  Merritt,  5  Allen  (Mass.)  563; 
De  Arman  v.  Williams,  93  Mo.  158.  Compart 
Williamstown  v.  Willis,  is  Gray  (Mass.)  437; 
Houghton  V.  Davenport,  33  Pick.  (Mass.)  335; 
Sherman  v.  Torrey,  99  Mass,  474. 

Under  the  Nebraska  statute  the  claim  is  for- 
warded to  the  new  place  of  domicil  for  collec- 
tion by  suit  or  distress.  Richards  v.  Claj 
County,  40  Neb.  45,  43  Am.  St.  Rep.  650. 

UnOTgaalMd  Gouty. —  Llano  Cattle  Co. 
Faught,  69  Tex.  4qa. 
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delivery  of  the  tax  roll  or  tax  list  or  a  duplicate  thereof  by  the  assessor  or 
assessing  board  to  the  collector.^  This  roll,  when  it  is  in  due  form  and  comes 
from  the  right  source,*  operates  with  the  same  effect  as  a  judgment.'  In  a 
few  states  the  collector,  when  this  roll  comes  into  his  hands,  is,  without  more, 
authorized  to  proceed  at  once  to  the  collection  of  the  amounts  assessed  against 
the  listed  taxpayers.^  In  such  jurisdictions  the  law  itself  imposes  the  duty 
to  collect,  and  is  sufficient  warrant  to  the  collector  to  proceed.  The  tax  list 
or  roll  merely  gives  him  authority  to  receive  the  taxes  and  defines  their 
amount.* 

b.  Collector's  General  Warrant  —  (i)  In  General.  —  In  most  states, 
however,  the  tax  roll  must  be  accompanied  by  a  general  warrant  directing  the 
collector  to  proceed  with  the  collection.  Such  warrant  constitutes  the  basis 
of  the  collector's  authority  and  is  the  source  of  his  power.*  In  the  absence 
of  sudi  warrant,  he  cannot  proceed  to  enforce  the  payment  of  taxes;'  and, 
if  he  does  so  proceed,  sales  subsequently  made  are  void.*  As  the  tax  roll  or 


1.  B^vary  Fnmmod.  —  State   v.  Chicago, 

etc.,  R.  Co.,  165  Mo.  597. 

S.  BMvisitw  of  Tu  BoU.  —  St.  Lotus,  etc,  R. 
Co.  V.  Appenon,  97  Mo.  300 ;  Dubois  v.  Web- 
ster, 7  Hun  (N.  Y.)  371 ;  Sladc  v.  Governor,  3 
Dev.  L.  (14  N.  Car.)  365;  Kelly  v.  Craig,  5 
Ired.  L.  (27  N.  Car.)  129;  Texaa  Land,  etc., 
Co.  V.  Hemphill  Gouoty,  (Tex.  Ot.  App.'i9oi) 
61  S.  W.  Rep.  333. 

Tax  Boll  Prima  Tads  iTldnuM.  —  Muskegon 
V.  S.  K.  Martin  Lumber  Co.,  86  Mich.  625;  if 
accompanied  by  certificate,  Newkirk  v.  Fisher, 
73  Mich.  113. 

Boparate  lists.  —  Where  lists  are  required  to 
be  kept  separately  for  different  classes  of  taxes 
or  for  different  political  sabdivisions,  the  re- 
quirement must  be  obeyed.  People  v.  Moore,  i 
Idaho  66a;  Thayer  v.  Steams,  i  Pick.  (Mass.) 
48a ;  Case  v.  Dean,  16  Mich.  12 ;  Wall  v.  Trum- 
bull, 16  Mich.  22S;  Copp  V.  Whipple,  41  N.  H. 
«73. 

Contra  in  Illinois.  Thacher  v.  People,  79  III. 
597.   See  also  Bristol  v.  Chicago,  aa  IlL  587. 

But  a  single  warrant  will  luffice  to  authorize 
the  collection  of  the  several  lists.  Thayer  v. 
Stearns,  i  Pick.  (Mass.)  48a;  Brackett  v. 
Whidden,  3  N.  H.  19. 

8.  Tax  BoU  Opsratss  as  a  Tadgmsnt.  —  Gossett 
V.  Kent,  19  Ark.  602 ;  Yuba  C^n^  v.  Adams, 
7  Cal.  35;  Moss  V.  Cummings,  44  Mich.  359; 
Brown  c.  Harris,  52  Mo.  306 ;  State  v.  Lutz,  65 
N.  Car.  503 ;  Gore  i>.  Mastin,  66  N.  Car.  371 ; 
Kirkwood  v.  Washington  County,  32  Oregon 
568;  Southern  Oregon  Co.' v.  Coos  County,  30 
Oregon  250 ;  Rhea  v.  Umatilla  Cotmty,  2  Ore- 
gon 298. 

4,  Tax  BoU  as  Aathorlty  for  Otdlostlnff.  — 
Jackson  County  v.  GuUatt,  84  Ala.  243;  Tim- 
berlake  v.  Brewer,  59  Ala.  108;  Tallman  v. 
Cooke,  43  Iowa  330 ;  Cedar  Rapi<k,-  etc,  R.  Co. 
V.  Carroll  County,  41  Iowa  153;  Litchfield  r. 
Hamilton  County,  40  Iowa  66 ;  Rhodes  v.  Sex- 
ton, 33  Iowa  540;  Hurley  v.  Powell,  31  Iowa 
64;  Johnson  v.  Chase,  30  Iowa  308;  Parker  v. 
Sexton,  29  Iowa  431  ;  Pentland  v.  Stewart,  4 
Dev.  &  B.  L.  (20  N.  Car.)  386. 

5.  Fnnetion  of  Tax  BelL — Jackson  County 
V,  GuUatt,  84  Ala.  243 ;  East  v.  Eichelberger,  69 
Ala.  187;  Dudley  v.  Chilton  County,  66  Ala. 
593 ;  State  Auditor  v.  Jackson  Cotuty,  65  Ala. 
142 ;  Timberlake  v.  Brewer,  39  AU,  108. 


6.  OoUector's  Omsral  Warrut  —  United 
States. —  First  Nat  Bank  v.  Waters,  19 
Blatchf.  (U.  S.)  2^2  ;  Erskine  v.  Hohnbach.  14 
Wall.  (U.  S.)  613. 

Florida.  —  Donald  v.  McKinnon,  17  Fla.  746. 
Illinois.  —  Ream  v.  Stone,  102  III.  359. 
Maine. —  Pearson  v.  Cann«y,  64  Me.  188. 
Michigan.  —  Loud,  etc..  Lumber  Co.  v.  Hagar, 
118  Mich.  452. 
Nebraska.  —  Reynolds  v.  Fisher,  43  Neb,  172. 
New  York.  —  Bennett  v.  Robinson.  42  N.  Y. 
App.  Div.  41a. 

North  CarotiHo.  —  Peebles  v.  T^br,  lai  N. 
Car.  38;  Slade  v.  Goremor,  3  Dev.  L.  (14 
N.  Car.)  365 ;  Kelly  v.  Craig,  s  IreA.  L.  (27  N. 
Car.)  129. 

Oklahoma.  —  Mattocks  v.  McLain  Land,  etc.. 
Co.,  1 1  Okla.  433 ;  Morrow  v.  Smith,  8  Okla. 

267. 

Pennsylvania.  —  Hilbish  v.  Hower,  58  Pa.  St. 
93 ;  Rice  v.  Bums,  9  Pa.  Super.  Ct.  58,  39  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  243,  43  W.  N.  C.  (Pa.)  301. 
yenMnt.  —  Buchanan  v.  Cook,  70  Vt.  t68. 
A  fnrision  ai  to  Tlae  Isr  Mlnry  of  tbe  tax 
roll  and  warrant  is  directory  only.  Bradley  v. 
Ward,  s8  N.  Y.  401. 

Tax  List  with  the  Warrant.  —  A  warrant  b> 
be  valid  must  be  accompanied  by  the  tax  list, 
but  it  need  not  be  actually  attached  thereto. 
Picket  V.  Allen,  10  Conn.  146;  Barnard  v. 
Graves,  13  Met.  (Mass.)  85;  BeUows  v.  Weeks. 
41  Vt.  590.  The  two  may  be  embodied  in  one 
bistniment.  Bailey  v.  Aekerman,  54  N.  H. 
5*7- 

If  a  warrant  be  annexed  to  the  rate  bill  of 
one  year,  it  wilt  not  justify  taking  property  to 
satisfy  the  tax  of  another  year.  Rowdl  v.  Hor- 
ton,  57  Vt.  31. 

7.  Oansnl  Warrant  as  Authority  Dor  Oollastlwg. 
—  Picket  V.  Allen,  10  Conn.  146;  Donald  v. 
McKinnon,  17  Fla.  746;  Young  v.  Thomas,  17 
Fla.  169,  35  Am.  Rep.  93;  Ream  v.  Stone,  102 
lU.  359:  Binkert  v.  Wabash  R.  Co.,  98  111.  ai8; 
HiU  V.  Figley,  23  111.  418;  Corbin  v.  HiU,  21 
Iowa  70;  Homer  v.  Cilleiy,  14  N.  H.  85:  Van 
Rensselaer  v.  Whitbeck,  7  N.  Y.  517;  Peebles 
V.  Taylor,  lai  N.  Car.  38 ;  Kelly  v.  Craig,  5  Ired. 
L.  (37  N.  Car.)  tag ;  Morrow  v.  Smith,  8  Okla. 
267. 

1.  Um  Told.— Donald  v.  McKinnon,  17  Fla. 
746 :  Asper  V,  Moon,  24  Utah  341. 
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list  Operates  as  a  judgmenti  so  the  collector's  warrant  has  the  effect  and  the 
power  of  an  execution.* 

(2)  Nature.  —  It  will  conduce  to  clearness  to  bear  in  mind  the  distinction 
between  the  collector's  general  warrant  and  the  special  tax  executions  or 
distress  warrants  issued  subsequently  by  the  collector  against  individual  tax- 
payers. The  general  warrant  Is  an  authority  rather  than  a  process,  though  it  is 
often  spoken  of  as  such»  and  hence  it  need  not  run  in  the  name  of  the  state.' 
On  the  other  hand  the  special  warrant  is  a  legal  process,  but  not  a  judicial  pro- 
cess.* Though  this  distinction  should  be  borne  in  mind  as  it  affords  a  clew  to 
reconciling  some  apparently  conflicting  decisions,  it  will  not  serve  as  a  basis  of 
rigid  classification.  The  principles  applicable  to  both  sorts  of  warrants  are 
nearly  the  same,  and  in  many  cases,  especially  in  local  taxation,  the  collector 
is  his  own  executive  officer  and  proceeds  against  the  taxpayer  directly  under 
the  general  warrant  instead  of  issuing  new  special  process  to  the  sheriff  or  con- 
stable. We  accordingly  find  that  the  decisions  involving  general  warrants  are 
indifferently  cited  when  special  warrants  are  in  question  and  vice  versa.* 

(3)  Requisites.  —  The  general  warrant  must  emanate  from  the  proper  source 
and  be  duly  authenticated.*    It  must  also  be  directed  to  the  collector  or  other 


1.  Wurut  Oparmting  m  u  Exsontion  — 
United  States.  —  Utica  First  Nat.  Bank  v. 
Waters,  19  Blatchf.  (U.  S.)  2a»;  Erakine  v. 
Hohnbach,  14  Wall.  (U.  S.)  613. 

Arkansas.  —  Gossett  v.  Kent,  19  Ark.  603. 

Calif omia.  —  Yuba  County  v.  Adams,  7  Cal. 
35- 

Florida  Donald  v.  McKinnon,  17  Fla.  746. 

Georgia.  —  Byars  v.  Curry,  75  Ga.  515. 

Kansas.  —  Kansas  Fac.  R.  Co.  v.  Wyandotte 
Cfninty,  16  Kan.  597. 

Louisiana.  —  Tbibodaux  v.  Keller,  29  La. 
Ann.  508. 

Maine,  —  Nowell  v.  Tripp,  61  Me,  436,  14 
Am.  Rep.  573. 

Massachusetts.  —  Lincoln  v.  Worcester,  8 
Cush.  (Mass.)  55 ;  Preston  v.  Boston,  12  Pick. 
(Mass.)  14;  Holden  v.  Eaton,  8  Pick.  (Mass.) 
436;  Hubbard  v.  Garfield,  103  Mass.  73. 

Michigan.  —  M088  v.  Cummings,  44  Mich. 
3n;  Bird  v.  Perkins,  33  Mich.  38. 

Mississippi,  —  Virden  v.  Bowers,  55  Miss.  i. 

itew  Hampshire.  —  Edes  v.  Boardman,  58  N. 
H.  584. 

Netu  York.  —  Savacool  v.  Bougbton,  5  Wend. 
(N.  Y.)  171,  21  Am.  Dec.  181;  Sbeldon  v.  Van 
Bnskirk,  3  H.  Y.  473- 

North  Carolina.  —  Kelly  v.  Cratg,  5  Ired.  L. 
(37  N.  Car.)  139;  Clifton  v,  Wynne,  80  N.  Car. 
145;  MuUord  V.  Sutton,  79  N.  Car.  376;  C}ore 
V.  Mastin,  66  N.  Car.  371 ;  State  v.  Latz,  65  N. 
Car.  503. 

Oregon.  —  Klrkwood  v.  Washington  County, 
33  Oregon  568. 

Pennsylvania.  —  Cunningham  v.  Mitchell,  67 
Pa.  St.  78. 

Rhode  Island.  —  Greene  v.  Mnmford,  4  R. 
L  318. 

The  tax  roll  and  warrant  together  operate 
as  an  execution  and  are  to  be  construed  as  one. 
Bradley  v.  Ward.  58  N.  Y.  401 ;  Van  Rensselaer 
V.  Witbeck,  7  N.  Y.  517. 

t.  Gaeral  Warrant  Vot  Prooets,  —  Wisner  v. 
Davenport,  s  Mich.  501;  Tweed  v.  Metcalf,  4 
Mich.  579;  Sprague  v.  Birchard,  i  Wis.  457. 

Tonn  of  General  Warrant — Sheldon  v.  Van 
Bnskirk.  3  N.  Y.  473  i  Sprague  v.  Birchard,  i 
Wis.  457. 


8.  Nashville  v.  Pearl,  11  Humph.  (Tenn.) 
249;  Scarritt  v.  Chapman,  11  111.  443;  Curry  v. 
Hinman,  11  III.  430. 

4.  As  to  special  warrant,  see  infra,  this  sec- 
tion,/. 2.  Distress  or  Summary  Seizure  and  Sale. 

5.  Requisites  of  Warrant  —  Conneelicut.  — 
Prince  v.  Thomas,  11  Conn.  473;  Goddard  v. 
Seymour,  30  Conn.  394. 

Illinois.  —  Butler  v.  Nevin,  88  III.  575. 

Maine.  —  Colby  v.  Russell,  3  Me.  337 ;  Fox- 
croft  V.  Nevens,  4  Me.  73 ;  Johnson  v.  Good- 
ridge,  15  Mc,  29;  Bangor  ir.  Lancey,  3i  Me. 
473 ;  School  Dist.  v.  Clark,  33  Me.  483 ;  Pearson 
V.  Canney,  64  Me.  1S8;  Belfast  Sav.  Bank  v. 
Kennebec  Land,  etc.,  Co.,  73  Me.  404. 

Massachusetts.  —  Sprague  V.  Bailey,  19  Pick, 
(Mass.)  436. 

Missouri.  —  Brown  v.  Harris,  52  Mo.  306. 

New  Hampshire.  —  Chase  v.  Sparhawk,  33 
N.  H.  134;  Copp  V.  Whipple,  41  N.  H.  373< 

New  /tfr»y.  —  Ridgefield  v.  Goodday.  6$ 
N.  J.  L.  153. 

New  York  Sheldon  v.  Van  Buskirk,  s  N. 

Y.  473. 

Pennsylvania.  —  Stephens  v.  Wilkina,  6  Pa. 
St.  260 ;  Chalker  v,  Ives,  55  Pa-  St.  81 ;  Hilbish 
V.  Howcr,  58  Pa.  St,  93 ;  Garber  v.  Conner,  98 
Pa.  St.  551. 

f ermtwi*.  —  Townaend  v.  Gray,  i  D.  Chip. 
(Vt.)  127;  Bellows  V.  Weeks,  41  Vt.  S90. 

The  Official  Designation  of  the  officers  issuing 
the  warrant  need  not  be  added.  Sheldon  v. 
Van  Buskirk,  2  N.  Y.  473. 

Oeanal  Warrant  Host  Be  nnder  Beal.  —  Mat- 
tocks V.  McLain  Land,  etc,  Co.,  it  Okla.  433. 

Fresomptlon  of  Su  Slj^tBn.  —  Kellar  v. 
Savage,  30  Me.  199. 

The  warrant  to  a  collector  of  taxes  is  good 
if  signed  by  only  a  majority  of  the  assessors. 
Sprague  V.  Bailey,  19  I^ck.  (Mass.)  436.  But 
the  signature  of  two  only  is  sufficient.  Hil- 
bish V.  Hower,  58  Pa.  St.  93-  See,  however. 
Spring  Valley  Coal  Co.  v.  People,  157  HI-  543. 
distinguishing  People  v.  Smith,  149  111.  549. 

When  the  warrant  is  properly  authenticated, 
the  failure  to  sign  the  tax  list  accompanying 
it  is  immaterial.  Hogelskamp  v.  Weeks,  37 
Mich.  433;  Kane  v.  Brooklyn,  114  N.  Y.  sM. 
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official  who  dischai^es  that  function,  though  it  need  not  give  his  name.*  A 
warrant  directing  an  improper  disposition  of  the  funds  to  be  collected  is  no 
authority.*  The  same  is  true  of  a  warrant  directing  the  collector  to  receive 
something  else  than  money.'  Though  a  literal  compliance  with  statutory 
forms  is  not  required,*  and  mere  defects  of  form  and  clerical  errors  do  not 
vitiate,'  all  statutory  requirements  must  be  substantially  if  not  strictly  com- 
plied with.*  The  collector  is  often  required  to  give  notice  when  the  tax  roll 
com^s  into  his  hands.'  This  is  usually  done  either  by  publication  or  by 
sending  out  individual  tax  bills.**  Such  provisions  of  the  law  are  intended  to 
subserve  the  convenience  of  the  taxpayer,  and,  save  where  the  sale  of  land  is 
predicated  upon  them,'  or  the  statute  is  clearly  mandatory,***  a  failure  strictly 
to  follow  them  does  not  avoid  the  proceedings."  It  will  always  be  presumed 
that  the  proper  steps  were  taken, ^'  and  the  warrant  cannot  be  collaterally 
atucked." 

(4)  Return.  —  The  general  warrant  usually  contains  directions  to  the  col- 
lector to  make  a  due  return  thereof,  or  the  law  itself  makes  provision  for  a 
report.**  This  is  necessary,  otherwise  subsequent  proceedings,  such  as  to  sell 
land,**  or  to  recover  the  taxes  of  the  collector,'*  could  not  well  be  taken,  since 
the  collector  alone  knows  what  taxpayers  are  in  default.  A  failure  to  make 
a  return  is  fatal  to  the  validity  of  all  subsequent  statutory  proceedings  for  the 
sale  of  land.'*    The  same  is  true  of  a  fanure  to  make  the  return  within  the 


But  see  Copp  v.  Whipple,  41  N.  H.  273;  Chase 
V.  Sparhawk,  22  N.  H.  134. 

Jariidietion  of  AiMHing  Board. —  If  the  affi- 
davit accompanying  the  tax  roll  and  delivered 
to  the  collector  widi  the  warrant  shows  a  want 
of  jurisdiction  on  the  part  of  the  board,  the 
warrant  is  fatally  defective.  Westfall  v.  Pres- 
ton, 49  N.  Y.  349 ;  Van  Renaselaer  v.  Witbeck, 
7  N.  Y,  517-  See  also  Smith  v.  Mosher,  (Supm. 
Ct.  Gen.  T.)  9  N.  Y.  Supp.  786;  New  York, 
etc.,  R.  Co.  V.  Lyon,  r6  Barb.  (N.  Y.)  651. 

1.  Blrecied  to  CollMtor.  —  Loud,  etc.,  Lumber 
Co.  V.  Hagar,  iiS  Mich.  452;  St.  Joseph  First 
Nat.  Bank  v.  St.  Joseph  Tp.,  46  Mich.  536. 

5.  Sprague  v.  Bircbard,  i  Wis.  457. 
Dlraotioo  as  to  Fayment  Over. —  A  direction  in 

the  warrant  to  pay  over  the  money  to  the  select- 
men, instead  of  the  treasurer  does  not  render 
it  invalid ;  for  the  law  determines  this  matter 
and  the  erroneous  instruction  may  be  disre- 
garded,   demons  v.  Lewis,  36  Vt.  673. 

8.  Cheshire  v.  Howland,  13  Gray  (Mass.) 
3ai. 

4.  Wilcox  V.  Gladwin,  50  Conn.  77. 

8.  Tormal  Defects. —  Utica  First  Nat.  Bank  v. 
Waters,  19  Blatchf.  (U.  S.)  243;  Keokuk,  etc., 
Bridge  Co,  v.  People,  i6t  111.  132;  Reynolds  v. 
Fisher,  43  Neb.  172;  Benton  v.  Merrill,  68  N. 
H.  369;  Buchanan  v.  Cook,  70  Vt.  168. 

6.  Statutory  Eequirementa. —  Picket  v.  Allen, 
10  Conn.  146;  People  v.  Otis,  74  111.  384. 

7.  Xotice.— Clark  v.  Smith,  (County  Ct.)  31 
Misc.  (N.  Y.)  490;  Vestal  r.  Morris,  11  Wash. 
451. 

Delinqaenolea  to  Be  Extmdtd  on  Tax  Uiti.  — 

Hoben  v.  Snetl,  94  lows  205. 

8.  Tax  Bills.  —  Louisville  Bridge  Co.  v. 
Louisville,  58  S.  W.  Rep.  598,  22  Ky.  L.  Rep. 
703;  Hoozer  f.  Buckner,  11  B.  Mon.  (Ky.) 
183;  State  f.  Merchants  Bank,  160  Mo.  640; 
Bamett  v.  St.  Louis  Public  Schools,  61  Mo. 
App.  S39>  >  Mo.  App.  Rep.  6go:  Benton  v. 
Merrill,  $8  N.  H.  369 ;  Aspcr  v.  Moon,  24  Utah 


Tax  Bills  Prima  Faeie  EvidsnM  of  Their  R»- 
eltali. — State  v.  Rau,  93  Mo.  126;  State  v. 
Phillips,  137  Mo.  359 ;  State  v.  Fullerton,  143 
Mo.  683;  State  v.  Cunningham,  153  Mo.  642. 
Aliter  where  the  tax  bill  shows  an  erroneous 
assessment,  as  where  stock  is  assessed  to  a 
bank  instead  of  the  stockholders.  Sute  v. 
Merchants  Bank,  160  Mo.  640. 

When  Admisstble.  —  Howe  v.  Moulton,  87 
Me.  130 ;  Deerfield  Tp.  v.  Harper,  115  Midi. 
678;  State  V.  Davis,  131  Mo.  457. 

Burden  of  Proving  that  the  tax  bills  bear  the 
proper  signature  is  on  the  city  where  the  de- 
fendant raises  that  issue.  Louisville  v.  Kimbel, 
(Ky.  1902)  66  S.  W.  Rep.  608;  Lotdsville  v. 
Johnson,  95  Ky.  254. 

When  Sufficiently  Speei'^fl. —  Louisville  Bridge 
Co.  V.  Louisville,  58  S.  W.  Rep.  598.  22  Ky.  L. 
Rep.  703 ;  Harvey  v.  Gulf  States  Land,  etc.,  Co., 
108  La.  sso;  Hughes  v.  Kelley,  69  Vt.  443. 

9.  Benzinger  v.  Gies,  87  Md.  704. 

10.  Hoben  f.  Snell,  94  Iowa  205. 

11.  Ponul  ImffQlaritisa.  —  State  v.  Burr. 
143  Mo.  309;  Clark  p.  Smith,  (County  Ct.)  31 
Misc.  (N.  Y.)  490;  Buchanan  v.  Cook,  70  Vt. 
168.    See  also  Wilmot  v.  Lathrop,  67  Vt  671. 

IS.  Presumption  of  BsgolarttT. —  State  v.  Mer- 
chants Bank,  160  Mo.  640 ;  State  v.  Fullerton, 
143  Mo.  683;  Benton  v.  Merrill,  68  N.  H.  369. 

IS.  Qark  v.  Smith,  (County  Cl)  31  Misc.  (N. 
Y.)  490. 

Tu  Boll  and  Wanut  admissible  as  evidence 
of  assessment,  Howe  v.  Moulton,  87  Me.  lao; 
though  signed  only  by  the  deputy  collector. 
State  V.  Miller,  16  Mo.  App.  539.  Compart 
Deerfield  Tp,  v.  Harper,  115  Mich.  678. 

14.  Betom,  —  Upton  v.  Kennedy,  36  Mich. 
2is;  Sheldon  v.  Van  Buskirk,  2  N.  Y.  473; 
Mast  V.  Nacogdoches  County,  71  Tex.  380; 
Sprague  v,  Birchard,  i  Wis.  457. 

15.  Shimmin  v.  Inman,  26  Me.  az8. 

16.  Olean  v.  King.  it6  N.  Y.  3S5> 

17.  lUlwe  to  Kate  Betom.— Thatdier  v. 
Powell,  6  WMtt  (U.  S.)  119:  Simms  v.  Greer, 
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time  limited  by  law,*  and  of  returns  prematurely  made.*  But  undue  delay 
in  making  the  return  does  not  terminate  the  authority  of  an  ofHcer  to  collect 
thereafter,*  as  the  power  to  collect  remains  until  the  taxes  are  actually  paid.* 
Nor  does  it  affect  the  validity  of  the  tax  itself  or  the  tax  lien,^  and,  it  is 
presumed,  provisions  for  the  extension  and  renewal  of  the  collector's  authority 
are  everywhere  found." 

XffMt  of  Batnrn  bs  EvidsnM.  —  The  return  of  the  collector,  when  properly  made,'' 
is  prima  facie  evidence  of  all  matters  which  the  law  requires  it  to  state,^  not 
only  in  favor  of  the  officers,*but  also  against  them  and  their  sureties.*'  It 
is  usually  sufficient  proof  of  the  validity  of  the  t?ix,**  and  it  will  be  presumed 
that  preliminaiy  requirements  have  been  fulfilled."  A  proper  return  is  also 
sufficient  evidence  that  the  taxes  of  those  who  are  reported  delinquent  are 
unpaid.'-* 

c.  Delinquent  List  — (i)  Function  and  Mode  of  Compilation, —TYi^ 
collector's  return  of  his  general  warrant  is  chiefly  important  in  respect  to  the 
fact  that  it  shows  who  are  in  default  and  affords  a  basis  for  the  roll  of  delin- 
quents.   This  list  and  the  proceedings  connected  with  it  constitute  a  new 


83  AU,  363;  Pleming  v.  McGee,  81  Ala.  409; 
Wartensleben  v.  Haitbcock,  80  Ala.  565;  Law- 
rence V.  Zimpleman,  37  Ark.  643;  People  v. 
Otis,  74  111.  384:  Pickett  v.  Hartsock,  15  111. 
279;  Newkirk  v.  Fisher,  72  Mich.  113;  Hunt- 
ington V.  Brantley,  33  Miss.  451  ;  State  v. 
Kirby,  6  N.  J.  L.  143;  Pitts  v.  Booth,  15  Tex. 
453- 

X.  BUatOlT'  Betora. —  Hickman  v.  Kempner, 
35  Ark.  505;  Weir  v.  Kitchens,  52  Miss.  74; 
Huntington  tr.  Brantley,  33  Miss.  451 ;  Bums 
V.  Ledbetter,  54  Tex.  374. 

8.  Framator*  Bftnni,—  Hickman  v.  Kempner, 
35  Ark.  505;  Bleidorn  v.  Abel,  6  Iowa  6;  Flint 
V.  Sawyer,  30  Me.  226 ;  Westfall  v.  Preston,  49 
N.  Y.  349.  But  see  Jackson  v.  Cummii^,  15 
111.  449. 

8.  Anthori^  to  Golloot  Aftor  Tims  for  Botom. 
—  Picket  V.  Allen,  10  Conn.  146 ;  White  v. 
State,  51  Ga.  352;  Smith  v.  Messer,  17  N.  H. 
430;  Walker  v.  Miner,  33  Vt.  769. 

The  collector  cannot,  of  course,  get  credit  for 
taxes  on  lands  reported  delinquent  unless  his 
report  is  timely.  Chadwell  v.  State,  8  Heisk. 
(Tenn.)  340. 

4.  Oontinoation  of  Power  to  Colleot.  —  Perry 
County  V.  Selma,  etc.,  R.  Co.,  58  Ala.  546 ; 
Jacks  V.  Dyer,  31  Ark.  334;  White  v.  State, 
ji  Ga.  352;  Union  Trust  Co.  v.  Weber.  96  III. 
346;  Oteri  V.  Parker,  42  La.  Ann.  374;  Bassett 
r.  Porter,  4  Cusb.  (Mass.)  487 ;  Homer  v. 
Cilley,  14  N.  H.  85;  McCracken  v.  Elder,  34 
Pa.  St  239. 

6.  Volidityof  Tax  and  Tax  Lien.— Union  Trust 
Co.  V.  Weber,  96  III.  346:  Chiniquy  v.  People, 
78  111.  570:  State  V.  Hutchinson,  116  Mo.  3991 
Sute  v.  Hurt,  113  Mo.  90;  Glover  v. 
water,  3  Thomp.  &  C.  (N.  Y.)  497- 

6.  Eiteiision  of  Time  for  Betam. —  Fairfield 
V.  People,  94  111.  244;  Baldwin  v.  State,  89  Md. 
587 ;  Bird  v.  Perkins,  33  Mich.  28 ;  Griawold 
V.  Union  School  Dist.,  24  Mich.  262 ;  Putman 
V.  Fife  Lake  Tp.,  45  Mich.  125;  Bradley  v. 
Ward,  58  N.  Y.  401 ;  New  Richmond  Lumber 
Co.  V.  Rogers,  68  Wis.  608. 

Aa  Bztmuion  of  Time  for  the  collection  of 
taxes  docs  not  revive  a  warrant  which  has 
already  expired.  Phillips  v.  New  Buffalo  Tp.. 
68  Midi.  317. 


7.  S^nlar  Ketnzn. —  Putman  v.  Fife  Lake 
Tp.,  45  Mich.  125 ;  Kelly  v.  Craig,  5  Ired.  L. 
(27  N.  Car.)  129 ;  Stambaugh  v.  Carlin,  35 
Ohio  St.  209. 

8.  Prims  Fade  Evidence. —  Mahany  v.  People, 
138  UL  3it ;  Hoamer  v.  People,  96  III.  58 ;  Pike 
V.  People,  84  111.  80;  Fisher  v.  People,  84  HI. 
491  ;  Chiniquy  v.  People,  78  111.  570 ;  Good- 
rich V.  Minonk,  62  111.  121  ;  Muskegon  v.  S.  K. 
Martin  Lumber  Co.,  86  Mich.  635 ;  Olmsted 
County  V.  Barber,  31  Minn.  256;  State  v.  Van 
Every,  75  Mo.  530 ;  State  v,  Nevada  Cent.  R. 
Co.,  36  Nev.  366;  Wood  v.  Knapp,  100  N.  Y. 
109;  Wade  V,  Kimberley,  3  Ohio  Cir.  Dec.  18; 
5  Ohio  Cir.  Ct.  33- 

The  return  is  not  evidence  of  anything  be- 
yond what  the  law  requires  to  be  stated.  Sulli- 
van V.  State,  66  111.  75 ;  Bristol  v.  Chicago,  33 
in.  587 ;  State  v.  Van  Every,  75  Mo.  530 ;  Com. 
V.  Hart,  I  Ashm.  (Pa.)  77. 

Nor  is  it  entitled  to  probative  weight  w!..re 
a  return  is  not  required.  Kelley  v.  Noycs, 
43  N.  H.  209 ;  Hathaway  v.  Goodrich,  5  Vt. 
6S. 

A  Demand  by  the  collector  is  sufficiently 
shown  by  its  return.  Job  v.  Tebbetts,  10  III. 
383;  Taylor  v.  People,  7  111.  349;  Barnard  v. 
Graves,  13  Met  (Mass.)  85. 

9.  Svidoaoa  inB«half  of  Oollsotor.  —  Caldwell 
».  Hawkins,  40  Me.  527;  Barnard  v.  Graves, 
13  Met.  (Mass.)  85. 

10.  Smith  V.  Mosher,  (Supra.  Ct  Gen.  T.)  g 
N.  Y.  Supp.  786. 

11.  Mast  V.  Nacogdoches  County,  71  Tex. 
380. 

18.  SetoTD  as  Evidence  of  Talidity  of  Tu,  — 
Mafaany  v.  People,  138  III.  311;  Burbank  v. 
People,  90  III.  554;  Olmsted  County  v.  Barber, 
31  Minn,  256. 

IS.  Presumption  of  Ee^atlty. —  Pike  v.  Peo- 
ple, 84  111.  80;  Mix  V.  People,  81  111.  118; 
Chiniquy  v.  People,  78  III.  570;  Caldwell  v. 
Hawkins,  40  Me.  527. 

A  return  that  no  personalty  could  he  found 
is  conclusive.  If  it  be  false  the  only  recourse 
of  the  taxpayer  is  a  personal  action  against  the 
officer  for  Uie  false  return.  Goodrich  v.  Minonk, 
63  111.  121  :  Ottawa  v.  Macy,  20  III.  413- 
14.  Chiniquy  v.  People,  78  111.  S70. 
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point  of  departure  in  the  enforcement  of  taxes,  since  land  cannot  be  sold 
under  statutory  provisions,*  nor  forfeited,*  nor  an  action  brought  tti  subject 
it,*  unless  there  has  been  a  proper  return  of  delinquency.  It  is  also  some- 
times a  prerequisite  to  the  right  of  action  against  the  individual  taxpayer.^ 
Several  .modes  of  compulsory  collection  therefore  have  their  inception  in 
these  proceedings,  and  accordingly  provisions  in  regard  to  the  delinquent  list 
are  regarded  as  mandatory  and  must  be  strictly  followed-^  The  delinquent 
list  is  usually  made  up  by  the  collector  or  his  clerk,*  though  this  duty  some- 
times falls  to  another,  as,  for  instance,  the  comptroller,^  and  is  either  made 
up  from  the  tax  roll,**  or  is  a  transcript  of  the  same  with  a  showing  as  to  taxes 
that  are  paid  and  unpaid.* 

Bctnrn  ef  DtUnqMne;  u  Deelurstloii.  —  The  Collector's  return  of  delinquency 
sometimes  serves  the  office  of  a  declaration,  and  it  must  then,  of  course,  have 
sufficient  certainty  to  support  a  judgment.'*  It  must  show  upon  what  prop- 
erty, and  upon  whom,  the  taxes  were  imposed."  Land  must  be  so  described 
as  to  be  capable  of  identification,** 


1.  B«tiirn  of  DeliDqnetioy  u  a  Frereqoiiite  to 
8al«  of  Land  —  Vniied  States.  —  Thatcher  v. 
Powell.  6  Wheat.  (U.  S.)  119. 

Alabama.  —  Simms  v.  Greer,  83  Ala.  263 ; 
Wartensleben  v.  Haitfacock,  80  Ala.  565. 

Illinois.  —  Otis  v.  Chicago,  6a  111.  399;  Hilla 
V.  Chicago,  6q  111.  86. 

lovoa.  —  Hintrager  v.  McElhinny,  iia  Iowa 

Michigan. —  Newkirk  v.  Fisher,  72  Mich.  113. 
Mississippi.  —  Huntington   v.  ■  Brantley,  33 
Miss.  451. 

Nortk  Carolina.  —  Kelly  v.  Craig,  s  Ired.  L. 
(37  N.  Car.)  129. 

New  Kor*.  — Striker  v.  Kelly,  2  Den.  (N. 
Y.)  323;  Thompson  v.  Burhana,  61  N.  Y.  5^; 
Johnson  v.  Elwood,  53  N,  Y.  431 ;  Tallman  v. 
White,  2  N.  Y.  66. 

Tennessee.  —  Swan  v.  Knoxville,  tt  Humph. 
(Tenn.)  130. 

Texas.  —  Bums  v.  Ledbetter,  54  Tex.  374. 

Compare  Auditor  Gen.  v.  Keweenaw  Assoc., 
107  Mich.  405. 

By  statute,  in  Tennessee,  tax  sales  cannot  be 
impeached  for  trregularittes  where  it  is  shown 
that  the  tax  was  in  fact  unpaid.  Nance  v. 
Hopkins,  10  Lea  (Tenn.)  508. 

2,  Forfeiture.  —  Miner  v.  McLean.  4  McLean 
(U.  S.)  138;  Hill  V.  Mason,  38  Me.  461. 

S.  Froooadiiigs  Against  Land. —  Morrill  v. 
Swarti,  39  111.  toS;  Pidgeon  v.  People,  36  IIL 
349;  Pickett  V.  Hartsock,  15  III.  279;  Taylor 
V.  People,  7  111.  349.  See  also  Buck  v.  People, 
78  111.  s6o ;  Ogden  v.  Chicago,  22  III.  592 ;  Burns 
V,  Ledbetter,  S4  Tex.  377- 

In  some  states  the  filing  of  the  delinquent 
list  operates  as  the  beginning  of  a  statutory 
proceeding  to  subject  the  land.  Wiggins  Ferry 
Co.  V.  People,  loi  111.  446;  Redwood  County  v. 
Winona,  etc.,  Land  Co.,  40  Minn.  512;  Chauncey 
V.  Waas,  35  Minn.  i. 

4.  Action  Against  Taipayar,  —  Muskegon  v. 
S.  K.  Martin  Lumber  Co.,  86  Mich.  625. 
Contra,  by  statute.  State  v.  Northern  Belle 
Mill,  etc.,  Co.,  IS  Nev.  38s;  State  v.  Central 
Pac.  R.  Co.,  10  Nev.  47.  See  infra,  this  section, 
/.  Compulsory  Collection. 

fi.  Provislona  Mandatory.  —  McChesney  v.  Peo- 
ple. 174  IIL  46;  Charles  v.  Waugh,  35  111. 
315:  O'Connor  v.  Finnegan,  60  Minn.  455; 
County  v.  Sectirity  Imp.  Co.,  7  N.  Dak. 


528;  Burness  f.  Multnomah  County,  37  Oregon 
460 ;  Hughes  v.  Linn  County,  37  Oregon  1 1 1 ; 
State  V.  Chamberlain,  99  Wis.  503.  Compare 
Matter  of  Arnold,  11  Ohio  Dee.  i. 

In  Michigan  it  is  provided  by  statute  that 
nonprejudicial  irregularities  shall  not  invalidate 
proceedings  against  delinquents.  Auditor  Gen. 
f.  Keweenaw  Assoc.,  107  Mich.  405.  Compare 
the  statutes  of  the  other  states. 

6.  Compiled  by  CoUeotor.  —  Law  v.  People,  80 
111.  268;  Hannel  f.  Smith,  15  Ohio  134. 

In  ArkanMos.  where  the  sherifT  is  ex  otSeio 
collector,  it  has  been  held  that  his  deputy  is  not 
authorized  to  file  the  list  with  the  clerk  of  the 
county  court,  this  duty  being  imposed  by  statute 
on  the  collector.  Quertermons  v.  Walls,  70 
Ark.  326. 

7.  Burns  v.  Ledbetter,  54  Tex.  374. 

8.  Compiled  from  Tax  Soil.  —  Thompson  r. 
Burhans,  61  N.  Y.  52;  Bumess  v.  Multnomah 
County,  37  Oregon  460. 

8.  Tranioiptof  Tax  XolL  — Qtlifomia  L.  A  T. 
Co.  V.  Weis,  118  Cal.  4S9;  Chiniquy  v.  People, 
78  111.  570 ;  Hu^es  v.  Linn  County,  37  Oregon 
lit. 

10.  Certainty. — Mann  v.  People,  102  III.  346; 
Wiggins  Ferry  Co.  v.  People,  loi  III,  446. 

11.  Desoription  of  Property  and  Taxpayer.  — 
California  L.  &  T.  Co.  v.  Weis.  118  Cal.  489; 
Fisher  v.  Peoi^,  84  111.  491 ;  Halaey  v.  People, 
84  111.  89;  Chiniquy  v.  People,  78  111.  570; 
Bristol  V.  Chicago,  22  III.  587 ;  Asper  v.  Moon, 
24  Utah  241. 

12.  Saffioieat  Deaoriptlon.  —  Davis  v.  Pacific 
Imp.  Co.,  137  Cal.  24s;  People  v.  Rickert,  159 
111.  496;  Sholl  V.  People,  194  111.  24;  Halsey  r. 
People,  84  111.  89;  Wilkin  v.  Keith,  121  Mich. 
66;  Davis  v.  How,  52  Minn.  157;  Olivier  v. 
Gumey,  43  Minn.  69 ;  Knight  v.  Alexander,  38 
Minn.  384,  8  Am.  St.  Rep.  675 ;  Van  Loon  v, 
Engle,  171  Pa.  St.  157,  37  W.  N.  C.  (Pa.)  244; 
Burns  v,  Ledbetter,  S4  Tex.  374. 

An  omission  to  state  the  number  of  acres 
where  this  is  shown  on  the  tax  roll  has  been 
held  fatal.  McWilliams  v.  Great  Spirit  Springs 
Co.,  7  Kan.  App.  210.  Compare  Bumess  v. 
Multnomah  County,  37  Oregon  460. 

Abbravifttlra*  may  be  used,  and  the  absence  of 
the  dollar  mark  is  not  fatal  where  the  amonnt 
can  be  made  out  with  certainty.    Chiniqt^y  v. 
People,  78  111.  570;  Sholl  v.  People,  194  IH-  Mt 
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Tlu  Bttara  «f  OfUa^Mo^  Kut  Show  AU  Jariidl«tlmaa  Taota,  such  as  the  year  for 
-which  the  tax  was  levied,*  whether  proper  efforts  have  been  made  to  collect 
the  taxes  out  of  personalty,*  and  whether  the  taxes  are  due  to  the  state  or 
the  county.*-  In  short,  it  must  appear  that  the  statutes  have  been  strictly 
complied  with.* 

ValfloktioiL  —  The  report  must  be  properly  verified.*  V^'rification  is  usually 
made  by  an  affidavit  or  certificate  from  the  collector  showing  that  the  proper 
steps  have  been  taken  and  that  the  taxes  reported  are  delinquent.* 

Strict  OoBpUuMt  M  to  tb*  torn,  and  OontenU  of  the  delinquent  report  is  usually 
held  to  be  absolutely  necessary.^ 

A  BrtonlUrBcAmndad  where  the  rights  of  third  parties  have  not  intervened.^ 

Bstnrn  of  SoUB^nmer  at  EtUoiioo.  —  When  in  proper  form  the  delinquent  list  is 
prima  facie  proof  of  its  recitals.  • 

(2)  Publicatum.  —  When  the  time  fixed  for  the  payment  of  the  tax  has 
elapsed  and  the  delinquent  list  has  been  properly  filed     by  the  coUec- 


Muirfaead  v.  Sands,  tii  Mich.  487;  Chouteau  v. 
Hunt,  44  Minn.  173;  State  V,  Eurdca  ConsoL 
Min.  Co.,  8  Ner.  15.  And  aee  Abbreviations, 
vol.  I,  p.  97. 

1.  Time  ^  I«T7.  —  Karnei  v.  People,  73  IU< 
274.   Compare  State  v.  Baldwin,  6s  Minn.  518. 

9.  Sfhanitimi  ni  ParMnal^.  —  Thatcher  v. 
Powell,  6  Wheat.  (U.  S.)  119;  Fleming  r. 
AAcGee,  81  Ala.  409.  Contra,  Taylor  v.  People^ 
7  lU.  349. 

8,  Morrill  V,  Swartz,  39  111.  108, 

4.  atrtflt  OoBtpUMUM  with  Statute.  — Thatcher 
V.  Powell,  6  Wheat.  (U.  S.)  119;  Wartenaleben 
V.  Haithcock,  80  Ala.  565 ;  People  v.  Land 
Owners,  8a  111.  408;  Charles  v.  Waugb,  35  lU- 
315;  Williams  v.  State,  6  Blackf.  (Ind.)  36; 
Stambaugh  v.  Carlin,  35  Ohio  St.  309;  Belden 
V.  State,  46  Tex.  103. 

B,  y«rlileatlon.~  Miner  v.  McLean,  4  McLean 
(U.  S.)  138;  Weston  v.  People,  84  111.  284; 
Hochlsnder  v.  Hochlaader,  73  111.  618;  Hogela- 
kamp  v.  Weeks,  37  Mich.  432;  Upton  v.  Ken- 
nedy, 36  Mich.  315 ;  Thompaon  v.  Barhans,  61 
N.  Y.  52;  Johnson  v.  Elwood,  53  N.  Y.  43a;' 
Skinner  v.  Brown,  1 7  Ohio  St.  33 ;  Hanoel  v. 
Smith,  15  Ohio  134;  Sumbaugh  v.  Carlin,  35 
Ohio  St.  209;  Harmon  v.  Stocliwell,'9  Ohio  94. 
See  also  Hille  Lacs  County  v.  Morrison,  22 
Minn.  178. 

A  verification  made  hefore  the  cmipktioB  of 
the  roll  is  a  nullity.  Smith  v.  Mosher,  (Sapm. 

Ct  Gen.  T.)  9  N.  Y.  Supp.  786;  Westfall  v. 
Preston,  49  N.  Y.  349. 

6.  AiBdavit  and  Onrtifleato.  —  Fleming  v.  Mc- 
Gee,  81  Ala.  409;  Weston  v.  People,  84  IlL  284; 
Law  V.  People,  80  III.  268;  Charles  v.  Wangh, 
35  in.  315;  Emmons  County  v.  Bismarck  First 
Nat.  Bank  Lands,  9  N.  Dak.  583 ;  Stambaugh  v. 
Caiiin,  35  Ohio  St.  209;  Hannel  v.  Smith,  15 
OMo  134;  HcGee  v.  Sampselle,  47  W.  Va.  352. 

In  Minnesota,  under  a  statute  declaring  that 
the  jarisdiction  of  the  court  to  sell  deliiiqaeiit 
lands  shall  not  be  affected  by  errors  in  making 
the  Kst,  it  is  held  that  the  failure  of  the  officer 
to  verify  it  by  affidavit  will  not  avoid  a  sale, 
especially  where  the  list  is  certified  under  seal. 
Cook  V.  John  Schroeder  Lumber  Co.,  85  Minn. 
374 ;  Bennett  v.  Blatz,  44  Minn.  56. 

7.  Iwrm  aad  Oostenta. —  Thatcher  v.  Powell,  6 
Wheat.  (U.  S.)  119;  Wartensleben  v.  Haith- 
cock, 80  Ala.  565 ;  Hughes  v.  IJnn  County,  37 
Or^tm  III.   Common  SpeUtnan  v.  Cnrtenins, 


12  111.  414;  Edwards's  Succession,  32  La.  Ann. 
4S7;  Scbeiber  v.  Kaehler,  49  Wis.  291. 

A  return  of  taxes  "delinquent  or  unpaid" 
where  the  statute  requires  a  return  of  taxes 
"delioquent  and  uiqjtaid"  is  insufficient.  O'Con- 
nor V.  Finnegan,  60  Minn.  455;  St.  Anthony 
Falls  Water  Power  Co.  v.  Greely,  11  Minn,' 333. 

Where  the  affidavit  shows  no  venue  it  is  a 
nullity.   Thompson  v.  Burhans,  61  N.  Y.  53. 

In  Illinois  the  afBdavit  is  held  not  to  be 
jurisdictional,  and  a  failure  so  to  authenticate 
it  is  not  fatal.  Chicago,  etc.,  R.  Co.  v.  People, 
174  lU.  80;  Beers  v.  People,  83  111.  488;  Chin- 
iquy  V.  People,  78  III.  570. 

Oompllaass  with  Statatory  Form  Is  Snfldsnt.  — 
Riddle  v.  Messer,  84  Ala.  236;  Simms  v.  Greer, 
83  Ala.  263;  Kinsworlby  v.  Mitchell,  21  Ark. 
145;  Weston  V.  People,  84  111.  284;  Fox  v. 
Turtle,  55  HI-  377;  Mornll  v.  Swartz,  39  111. 
108;  Bristol  V.  Chicago,  22  111.  587;  Morgan  v. 
Camp,  16  lU.  17s;  Pickett  v.  Hartsock,  15  111. 
279;  Job  V.  Tdbbrtis,  10  IlL  376;  Taylor  v. 
Peofde,  7  lU.  349;  Dicldson  v.  Reynolds,  48 
Mich.  158;  Stambaugh  c  Carlin,  35  Ohio  St 
209. 

And  the  insertion  of  matter  not  required 
will  be  treated  as  surplusage.  Ogden  v.  Chi- 
cago, 22  III.  S92;  Bristol  v.  Chicago,  22  111.  587. 

8.  Amsndment.  —  McCbesoey  v.  People,  178 
IlL  542;  Shelbyville  Water  Co.  v.  People,  140 
111.  545;  Canrille  v.  Additon,  63  Me.  459; 
Jaquith  V,  Putney,  48  N.  H.  138. 

But  not,  it  seems,  after  the  expiration  of  the 
collector's  term  of  office.  State  v.  Phillips,  102 
Mo.  664. 

9.  DeliaqvMit  List  aa  EvidMiea.  —  Maish  v. 
Arizona,  164  U.  S.  599;  Chicago,  etc,  R.  Co.  v. 
People,  183  111.  19^. 

10.  TIm  of  Pl^ig;  —  Hidcman  v.  Kempncr.  35 
Ark.  505 ;  Boles  v.  HcNcil,  66  Ark.  4»» '.  Flint 
V.  Sawyer,  30  Me.  226 ;  Homer  v.  Cill^,  14 
N.  H.  85. 

The  word  '  immediately  "  in  a  statute  direct- 
ing that  the  list  be  filed  immediately  upon  mak- 
ing it  up,  means  within  a  reasonable  time. 
State  V.  St  Paul  Trust  Ok,  76  Minn.  4^3; 
Schulte  V.  Minneapolis  I^fst  Nat.  Bank,  34 
Minn.  48 ;  Cook  v.  John  Sckroeder  Lumber  Co., 
8s  Minn.  374 ;  Bo^rt  v.  Kiere,  85  Minn.  361 : 
Emmons  Coun^  v.  Bismark  First  Nat;  Bank 
Landa,  9  VS.  Dak.  583.  See  also,  in  this  work, 
Imkidutblt,  voL  15,  p.  loai. 
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tor»*  notice  of  delinquency  and  of  application  for  judgment,  where  land  is  in- 
volved,* is  usually  given  either  by  posting,'  or  publication  in  a  newspaper.* 
Giving  the  notice  or  making  publication  in  the  time  and  manner  required  is  a 
condition  precedent  to  the  validity  of  subsequent  proceedings,  and  all  require- 
ments must  be  complied  with  not  only  in  spirit  but  according  to  the  letter  of 
the  law.*  The  order  naming  the  channel  of  publication  must  be  definite  and 
exact,*  while  the  time  indicated  must  be  precisely  observed.'  All  certificates 
and  affidavits  which  are  required  as  a  means  of  giving  authenticity  to  the 
various  acts  connected  with  publication,  such,  for  instance,  as  the  order  ^  and 
certificate  of  publication,*  as  well  as  the  certificate  or  affidavit  of  printing,'* 
must  duly  appear.^^    Where  particular  steps  are  directed  to  be  perpetuated  by 


A  premature  filing  of  the  delinquent  list  viti- 
ates the  proceedings.  Hickman  v.  Kempner,  35 
Ark.  505. 

As  to  effects  of  a  dilatory  filing  of  the  list  in 
I^uuiana,  see  Le  Seigneur  v.  Bessan,  53  La. 
Ann.  187. 

mii^.  —  Where  the  list  is  delivered  to  the 
proper  officer  within  the  time  required,  the 
failure  of  the  clerk  to  place  his  official  mark  of 
filing  thereon  does  not  affect  its  validity,  and 
it  may  be  subsequently  amended.  Mix  v.  Peo- 
ple, 106  111.  435;  McChesney  v.  People,  178 
lU.  S4». 

1.  Quertermous  v.  Walls,  70  Ark.  336. 

8.  AppUeation  fbr  jDdffnuiit. —  Ba»  v.  People, 
159  III.  207;  Kipp  V.  Dawson,  59  Minn.  82. 

8.  Poitiag.  —  Pitts  V.  Booth,  15  Tex.  453; 
Iverslie  v.  Spaulding,  32  Wis.  394;  Jarvis  v. 
Silliman,  21  Wis.  600. 

4.  FttblioatioB. —  Martin  v.  Barbour,  34  Fed. 
Rep.  701,  140  U.  S.  639;  Pennell  v.  Monroe,  30 
Ark.  661 ;  Buck  v.  People,  78  111.  560 ;  Fox  v. 
Turtle,  ss  111,  377;  Hill  v.  Mason,  38  Me.  461; 
Banning  v.  McManus,  51  Minn.  289;  Chouteau 
V.  Hunt,  44  Minn,  173;  Merriman  v.  Knight,  43 
Minn.  493. 

Hams  of  Taxpayer.  —  Publication  of  "  R.  O. 
Elting "  as  delinquent  is  sufficient  where  the 
taxpayer's  real  name  as  shown  by  the  assess- 
ment is  "  Richard  O.  Elting."  Elting  v.  Gould, 
96  Mo.  541.  See  also  Mosely  v.  Rdly,  136  Mo. 
124;  Cruzen  v.  Stephens,  123  Mo.  337,  45  Am. 
St.  Rep.  549 ;  Fanning  v.  Krapfl,  68  Iowa  244 ; 
Waltz  V.  Borroway,  25  Ind.  380 ;  Porter  v. 
Stout,  73  Ind.  3. 

0.  Btriot  Conformity  with  Statute  Required.  — 
Morris  v,  St.  Louis  Nat.  Bank,  17  Colo.  331; 
Abell  V.  Cross,  17  Iowa  173;  Breaux  v.  N^rotto, 
43  La.  Ann,  436 ;  Moulton  c  Blatadell,  34  Me. 
383;  Styles  V.  Weir,  a6  Miss.  187;  Lagrone  v. 
Rains,  ^B  Mo.  536;  Kelson  v.  Goebel,  17  Mo. 
161 ;  Pearson  v.  Lovejoy,  53  Barb.  (N.  Y.)  407; 
Madiers  v.  Lewis,  9  Ohio  Cir.  Dec.  873. 
Contra,  Noland  v.  Busby,  28  Ind.  154. 

6.  Designation  of  Paper. —  An  order  to  give 
the  printing  to  "  F.  Daggett,  editor  of  the 
Litchfield  Newa-Ledger,"  does  not  properly 
designate  a  paper.  Eastman  v.  Linn,  26  Minn. 
315. 

It  has  been  held  that  authority  to  publish  in 
the  "  Fargo  Forum  "  does  not  authorize  publi- 
cation either  in  the  "  Fargo  Forum  and  Daily 
Republican."  or  in  the  "  Fargo  Fonim  and 
Weekly  Republican."  Cass  County  v.  Security 
Imp.  Co.,  7  N.  Dak.  538,  See  also  Russell  0. 
Gilnnn.  36  Minn.  366, 

Oliang*  of  Hane. —  The  order  of  publication 


is  not  rendered  insufficient  where  the  paper 
designated  changes  its  name  before  publication 
is  made.  Reimer  v.  Newel,  47  Minn.  237. 

Where  the  *'  Muskegon  Qironide "  is  desig- 
nated, a  publication  in  either  the  daily  or 
weekly  of  Uiat  name  is  good.  Waldnm  o. 
Auditor  Gen.,  log  Mich,  331. 

The  notice  must  be  published  not  only  in 
English,  but  in  an  English  paper,  unless  the 
contrary  be  expressly  provided.  State  v.  Cham- 
berlain, 99  Wis.  503. 

As  to  sufficiency  of  the  call  for  a  session  to 
designate  the  paper,  see  Emmons  Coon^  v. 
Bismark  First  Nat.  Bank  Lands,  9  N.  Dak.  583. 

7.  Time  of  Pablioatien.  —  RonkendorS  v. 
Taylor,  4  Pet.  (U.  S.)  349;  Martin  v.  Barbour, 
34  Fed.  Rep.  701,  140  U.  S.  639;  United  Copper 
Min.,  etc.,  Co.  v.  Franks,  85  Me.  331.  Compare 
Waldron  v.  Auditor  Gen.,  109  Mich.  331 ;  Bent- 
ley  V.  Shingler,  1 1 1  Ga.  780. 

8.  Ordn  of  FnUleation. —  Kipp  o.  Dawson,  59 
Minn,  83 ;  Cass  County  v.  Security  Imp.  Co.,  7 
N.  Dak.  528. 

9.  Certificate. —  McChesney  v.  People,  174  HL 
46 ;  Flint  v.  Sawyer,  30  Me.  336. 

10.  Affidavit  of  Printing. —  Morris  v.  St.  Louis 
Nat.  Bank,  17  Colo.  331 ;  McChesney  v.  Petqtle. 
174  111.  46;  Mims  V.  Finney  County,  3  Ksn. 

*App.  623. 

TnuumlMloB  of  the  Affidavit  of  printing  to 
the  county  clerk  instead  of  to  the  treasorer  is 
not  fatal  where  the  circumstances  show  that  it 
actually  reached  the  ri^t  officer,    Douglass  v. 

Craig,  4  Kan.  App.  99. 

The  head  officer  of  the  corporation  doing  the 
printing  is  the  proper  person  to  make  the 
printer's  affidavit.   Bass  v.  People,  159  IlL  307. 

Compensation  of  the  printer  should  not  be 
paid  until  the  publication  is  actually  made  and 
copies  of  the  delinquent  list  delivered  to  the 
collector.    Brown  v.  Otoe  County,  6  Nd>.  iii. 

11.  Aatheatioatioa  of  Pnblieatioo. —  Martin  v. 
Barbour,  34  Fed.  Rep.  701,  140  U.  S.  639;  Peo- 
ple V.  Otis,  74  III-  384. 

In  Illinois  it  is  held  that  an  advertisement  of 
delinquency  is  not  rendered  ineffective  by 
virtue  of  an  error  in  reciting  the  date  of  Ae 
assessment  where  the  taxpayer  is  not  misled 
and  the  number  of  the  assessment  warrant  is 
given.   Young  r.  People.  155  III.  247. 

Waiver  of  Deftoots. —  Where  the  taxpayer  ap- 
pears and  combats  the  entry  of  judgment  for 
delinquent  taxes  he  waives  defects  as  to  pub- 
lication and  notice.  Cairo,  etc,  R.  Co.  v. 
Mathews,  152  111.  153:  Karnes  t».  People,  73 
111.  379;  Chicago,  etc.,  R.  Co.  v.  People,  155  ID. 
376;  Young  V.  People,  155  111.  347. 
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record,  the  record  must  be  made  at  the  proper  juncture,'  and  if  it  be  silent 
as  to  a  material  fact,  parol  evidence  is  inadmissible  to  show  that  the  required 
steps  were  in  fact  taken.' 

d.  Means  or  Ikducing  Payment— (i)  ^^a/rtwf«/j  Allowed.  — 
proper  steps  having  been  taken  to  clothe  the  collector  with  authority  to  receive 
the  taxes  and,  if  need  be,  to  resort  to  legal  process  in  order  to  enforce  their 
payment,  we  must,  as  preliminary  to  the  subject  of  compulsory  collection, 
notice  certain  means  adopted  by  law  to  induce  payment.  The  least  important 
of  these  is  the  allowance  of  a  discount  or  abatement  from  the  tax  bill  upon 
prompt  payment  or  payment  before  a  specified  date.' 

(2)  Imposition  of  Interest.  —  The  next  step  intended  to  stimulate  the 
public  into  making  timely  and  voluntary  payment  is  the  provision  for  the 
imposition  of  interest  where  payment  is  delayed  until  after  the  time  fixed  by 
law.  Taxes,  being  mere  statutory  impositions,  do  not  bear  interest  at  com- 
mon law.^  Nor  do  statutes  providing  for  interest  on  debts,  contracts,  and 
judgments  apply  to  taxes,*  but  the  revenue  laws  of  nearly  all  the  states  allow 
interest  on  overdue  taxes.  This  is,  of  course,  collectible  as  part  of  the  tux 
itself.* 


GwtifleAM  of  PnbllMtlon  not  admissible  in  evi- 
dence unless  properly  filed.  McChan^  v.  Peo- 
ple. 174  lU.  ^.  See  also  Colvin  v.  People,  iM 
HI.  8j. 

VlMB  Proof  Hxf  Be  Hlsd.  —  See  Charch  v. 

Noster,  126  Mich.  547. 

The  absence  of  venue  in  the  affidavit  to  the 
certificate  of  publication  is  not  fatal  to  its 
validity.  Bass  v.  People,  159  111,  307.  But  see 
as  to  ^davit  to  the  list  of  delinquents,  Thomp- 
son 0.  Burhans,  61  N.  Y.  52. 

1.  Tlae  of  XtUng  Booord. —  Kepl^  v.  Fonke, 
187  111.  i6a. 

S.  Martin  v.  Barbour,  34  Fed.  Rep.  701,  140 
U.  S.  639.  But  see  McChesney  v.  People,  178 
lU.  543. 

8.  Abatemsnts  Allowed.  —  Lee  v.  Templeton, 
13  Gray  (Mast.)  476;  Sprague  v.  Bailey,  19 
Pick.  (Mass.)  436;  Ridgway  v.  O'Neill,  49 
St.  174. 

P^rment  of  taxes  within  the  time  prescribed 
for  ^ic  allowance  of  a  discount  has  been  held 
to  be  a  voluntary  payment,  and  the  amount  can- 
not be  recovered  though  it  be  actually  paid 
under  protest.  Lee  v.  Templeton,  1 3  Gray 
(Mass.)  476. 

Diwoonts  on  Property  Tax  but  Hot  on  Polls.  — 
A  discount  may  be  allowed  on  property  without 
allovring  a  like  discount  on  polls,  but  discrim- 
inations and  partialis  among  the  different  tax- 
payers would  be  unauthorized.  Tobey  o. 
Wareham,  2  Allen  (Mass.)  594;  Ridgway  v. 
O'Neill,  49  Pa-  St.  174. 

Dlserlmlnatlon.—  In  a,  state  where  railroad 
property  is  assessed  by  a  method  altogether 
distinct  from  that  applied  to  taxes  on  any  other 
property,  it  has  been  held  permissible  to  allow 
a  discount  to  taxpayers  at  lance  which  is  not 
granted  to  the  railroads.  Louisville,  etc.,  R. 
Co.  V.  Louisville,  (Ky.  1895)  ^9  S.  W.  Rep. 
865;  Kentucky  Railroad  Tax  Cases,  115  U.  S. 
321. 

4.  Imposition  of  Interest.  —  Perry  County  v, 
Selma,  etc,  R.  Co.,  65  Ala.  391  ;  Perry  v. 
Washburn,  ao  Cal.  350 ;  People  v.  Reis,  76  Cal. 
s$9;  State  v.  Southwestern  R.  Co.,  70  Ga.  11 ; 
Dolraque  v.  Illinois  Cent.  R.  Co.,  39  Iowa  56; 
Kentucky  Cent.  R.  Co.  v.  Pendleton  County, 
(Kj.  i88ti)  d  S.  W.  Rep.  176;  Duptqr's  Succes- 


sion, 33  La.  Ann.  358;  Danforth  o.  Williams, 
9  Mass.  334 ;  Camden  v.  Allen,  26  N.  J.  L.  399 ; 
Western  Union  Tel.  Co.  v.  State,  55  Tex.  314; 
Suaw  V.  Peckett,  a6  Vt.  483. 

6.  Illinois  Cent.  R.  Co.  o.  Adams,  78  Miss. 
895. 

But  interest  may  be  charged  even  upon  a 
pcnal^  itself  where  there  has  been  a  settlement 
and  the  law  provides  for  interest  on  "bal- 
ances."  Com.  v.  Cooke,  50  Pa.  St.  301. 

6.  Interest  Gellsoted  as  Part  of  Tax.  —  Murray 
V.  Hoboken  Land,  etc.,  Co..  18  How.  (U.  S.) 
382;  Hartford  v.  Hills,  73  Conn.  599;  Carring- 
ton  V.  People,  195  111.  484;  Bristol  v,  Chicago, 
33  111.  587;  Wetnter  v.  Auditor  Gen.,  \z\  Mich. 
668 ;  U.  S.  Trust  Co.  v.  Territory,  10  N.  Mex. 
416;  Myers  v.  Park,  8  Heisk.  (Tenn.)  550. 

If  no  time  is  fixed  for  the  accrual  of  interest, 
it  runs  from  expiration  of  the  time  allowed  for 
payment.    Harrison  v.  U.  S.,  so  Ct.  CI.  175. 

Bate.  —  Where  no  rate  of  interest  Is  qteci- 
fied  taxes  are  to  bear  the  lawful  rate  under  the 
general  law  rather  than  a  higher  rate  permitted 
upon  other  taxes.  Swinney  v.  Beard,  71  lit.  37  ; 
Wilmington  v.  Cronly,  tas  N.  Car.  383,  388, 

Intsrsst  After  Judgment  Only.— Illinois  Cent 
R.  Co.  V.  Adams,  78  Miss.  895 ;  Wheeling,  etc., 
R.  Co.  V.  Wolfe,  7  Ohio  Cir.  Dec.  301 ;  Mc- 
Combs  V.  Rockport,  14  Tex.  Civ.  App.  560. 

Intemt  After  Bmiaiid  ud  Kotiee  Only.  — 
Com.  V.  Western  Union  Tel.  Co.,  9  Dauph.  Co. 
Rep.  (Pa.)  40;  Com.  v.  Standard  Oil  Co.,  loi 
Pa.  St.  119. 

Delay  Inddent  to  Litigation.  —  Time  lost  in 
litigating  against  a  tax  has  been  counted  in  de- 
termining whether  interest  shall  be  added,  even 
though  the  litigation  end  in  a  partial  reduction 
of  the  tax.  Wianipiseogee  Lake  Cotton,  etc., 
Mfg.  Co.  p.  Gilford.  64  N.  H.  514;  Western 
Union  TcL  Co.  v.  State,  64  N.  H.  265.  But 
where  the  penalty  attaches  after  sale  and  the 
sale  is  enjoined  the  penalty  cannot  attach  while 
the  injunction  lasts.   Challiss  v.  Baker,  12  Kan. 

Pefcnit  ITsosiiarv. —  Interest  cannot  be  recov- 
ered where  there  is  no  default,  e.  g..  where  th'e 
state  auditor  should  assess  and  send  out  notice 
but  fails  to  do  so.  Lake  Shore,  etc,  R.  Co.  v. 
People  46  Mich.  193. 
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(3)  Imposition  of  Penalties.  —  The  duty  of  the  resident  and  owner  of 
property  to  pay  his  taxes  is  still  further  sanctioned  by  impositions/  or,  as  they 
are  commonly  called^  penalties,'  enuring  usually  to  the  benefit  of  the  state, 
county,  or  other  taxing  authority.*  They  are  imposed  for  nonpayment,  or 
as  a  punishment  for  fraud  or  evasion  in  making  returns^*  or  for  failure  to  take 
out  a  license.^  The  imposition  of  penalties  is  a  legitimate  means  of  collecting 
revenue,  and  the  power  is  incident  to  the  due  exercise  of  the  taxing  power.* 
Hence,  though  they  may  not  be  imposed  unless  clearly  authorized  by  statute, 
penalties  are  not  viewed  by  the  courts  with  any  special  disfavor.'*'  . 

Fvnaltr  In  T«rm  of  Zntaratt.  —  Penalties  are  often  di^uised  under  the  name  of 
interest.^  Sometimes  what  is  really  interest  is  called  a  penalty,  but  where 
this  is  done  the  so-called  penalty  must  be  limited  to  the  lawful  rate  of  interest,* 
and  is  controlled  by  principles  applicable  to  interest.** 

Penalty  u  Part  of  Tax.  —  The  penalty  attaches  to  the  tax  and  becomes  a  part 
of  it,**  though  not  in  such  sense  as  to  cause  the  taxes  so  penalized  to  violate 
the  principle  of  uniformity,  nor  in  such  sense  as  to  cause  the  increased  sum 
of  tax  and  penalty  to  exceed  a  constitutional  limit. ^*  The  penalty,  like  the 
costs  of  the  suit/*  may  be  collected  by  the  same  means  as  the  tax  to  which  it 
attaches;     and  a  penalty  cannot  be  recovered  at  all  where  no  judgment  can 


Interest  is  not  cbargeable  where  there  i»  a 

fixed  statutory  penalty  covering  the  same  period. 
People  V.  Gold,  etc..  Tel.  Co.,  98  N.  Y.  67. 

1,  High  V.  Shoemaker,  3Z  Cal.  363. 

%.  Imposition  of  Foultles— t/niffd  Sta%§s  — 
U.  S.  V.  Brook^  City,  etc,  R.  Co.,  14.  fed. 
Rep.  984. 

Ar\ansas.  —  Wortben  v.^adgett,  32  Ark.  496. 

California.  —  High  f.  Shoemaker,  22  Cal.  363. 

lltinois.  —  Bristol  v.  Chicago,  22  111.  587. 

Iowa.  —  Cedar  Rapids,  etc.,  R.  Co.  v.  Carroll 
County,  41  Iowa  153;  Burlington  v.  Bnrlii^ton, 
etc.,  R.  Co.,  41  Iowa  134. 

Louisiona.  ~~  Slack  v.  Ray,  26  La.  Ann.  675. 

Michigan.  —  Silsbee  v.  Stockle,  44  Mich.  561 ; 
People  V.  County  Treasurer,  32  Mich,  ate; 
Lacey  v.  Davis,  4  Mich.  140,  66  Am.  Dec 

Nevada.  —  State  v.  Consolidated  Virginia 
Min.  Co.,  t6  Nev.  43a;  State  v.  Huffaker,  it 
Nev.  300. 

Ntvt  Jersty.  —  State  v.  Jersey  OXy,  37  N.  J. 
L.  39;  Durant  v.  Jersey  City,  37  N.  J.  L.  271. 
Utw  York.  —  People  v.  Horn  Silver  Min.  CO., 

105  N.  y.  76. 

Ohio.  —  Toledo  Bridge  Co.  v.  Yost,  la  Ohio 
Cir.  Dec.  448.  »»  Ohio  Cat.  Cx.  376. 

Pennsylvania.  —  Com.  v.  Wyoming  Vall^ 
Canal  Co.,  50  Pa.  St.  410. 

Tennessee.  —  State  v.  Manx,  6  Coldw. 
(Tenn.)  557 ;  Myers  v.  Park,  8  Heisk.  (Tenn.) 
550. 

Vermont.  —  Shaw  v.  Peckett,  36  Vt.  48a. 
WtMconnn.  —  Wanwatosa  v.  GuOTon,  25  Wis. 
371. 

%,  As  between  the  state  and  county  the  pen- 
alty should  be  divided  in  the  same  proportion  as 
the  taxes.  State  v.  HufFaker,  1 1  Nev.  300.  See 
also  Lake  County  v.  Sulphur  Bank  Quicksilver 
Min.  Co.,  68  Cat.  14. 

Sometimes  the  penalty  imposed  on  the  de- 
linquent taxpayer  goes  to  an  individual,  as.  for 
instance,  the  purchaser  at  a  tax  sale.  See  Silt- 
bee  V.  Stockle,  44  Mich.  561. 

4.  Xvailoii  and  Fraud.  —  U.  S.  v.  Brooklyn 
City,  etc.,  R.  Co.,  14  Fed.  Rep.  284;  Louisville, 
etc,  R.  Co.  V.  Com.,  85  Ky.  198;  Com.  v.  Cooke, 


50  Pa.  St.  201 ;  Com  v.  Wyoming  Vall^  Canal 

Co.,  50  Pa.  St.  410. 
B.  State  V.  Manz,  6  Coldw.  (Tenn.)  557. 

6.  Power  to  Impose  Panaltr. —  Burlington  v. 
Burlington,  etc.,  R.  Co.,  41  Iowa  134;  Slack  v. 
Ray,  36  La.  Ann.  674 ;  State  v.  Jersey  City,  37 
N-  J.  L.  39. 

But  in  Gtorgia  it  has  been  held  that  mnnid- 
pal  authority  cannot  impose  a  penalty  for  the 
nonpayment  of  taxes  unless  the  authority  is  ex- 
pressly given,  a  decision  based  on  the  ground 
that  the  proper  remedy  is  by  distress.  Ai^nsta 
V.  Dunbar,  50  Ga.  387.  See,  to  similar  effect, 
Ankeny  v,  Henningsen,  54  Iowa  29. 

7.  ^aig  V,  Flanagin,  21  Ark.  319, 
"Justice  to  tbf  prompt  tasqnyers  as  well  as 

the  spirit  of  our  legislation  and  the  dictates  of 
a  sound  public  policy  alike  require  that  the 
courts  should  rigidly  enforce  all  lawful  remedies 
against  wilful  delinquents."  McFarland,  J.,  in 
State  V.  Duncan,  3  Lea  (Tenn.)  691. 

8.  Intersst  Imposed  as  a  Pesal^.— Litchfield 
V.  Webster  County,  loi  U.  S.  773;  People  v. 
Peacock,  98  HI.  173;  Bristol  v.  Chicago,  22  lU. 
587;  Cedar  Rafdda,  etc.,  R.  Co.  v.  Carroll 
County,  4t  Iowa  153 ;  Woollegr  v.  LottisviUe, 
(Ky.  1903)  71  S.  W.  Rep.  893- 

9.  Silsbee  v.  Stockle,  44  Mich.  561. 

10.  Litchfield  e.  Webster  County,  loi  U.  S. 
773. 

11.  Penalty  Booomes  Part  of  the  Tax. —  Kansas 
Pic  R.  Co.  p.  Amrine,  10  Kan.  318;  Butler  v. 
Baily,  a  Bay  (S.  Car.)  244.  Contra.  Ryan  v. 
State,  5  Neb.  276. 

"  When  prescribed  in  Ae  case  of  delinquent 
taxes  they  become  a  part  thereof,  and  are  col- 
lected in  the  same  manner  as  the  taxes  them- 
selves. They  are  regarded  in  the  same  light  as 
interest  imposed  by  law  on  contracts,  which  be- 
comes a  part  of  the  debt  and  is  collected  with 
it,  as  a  part  of  it."  Burlii^toa  «.  Bvrilngbm, 
etc.,  R.  Co.,  41  Iowa  143. 

18.  Chicago,  etc.,  R.  Co.  tr.  Hartriiom,  30  Fed. 
Ren.  541 ;  Tobin  v.  Hartshorn,  69  Iowa  648. 
18.  People  V.  Todd,  23  Cal.  181. 
14.  Colleetihle  with  the  Tax.— Hig^  v.  Shoe- 
maker, 38  Cal.  363 ;  Bristol  v.  Chicago,  as  DL 
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be  had  for  th«  tax  itself.'  As  a  penalty  can  be  collected  with  the  tax  and  as 
taxes  are  often  collected  by  summary  process,  it  follows  that  penalties  imposed 
in  the  collection  of  taxes  are  apparentlv  an  excmtion  to  the  rule  that  penalties 
can  be  enforced  only  by  due  process  of  law.  Hence  it  has  been  said  that  the 
imposition  of  an  additional  burden  when  taxes  become  overdue  is  not  a 
penalty  at  all,  being  merely  a  means  of  inducing  prompt  payment.* 

OonitltutloiiftUty.  —  Provisions  for  the  imposition  of  penalties  upon  delinquent 
taxpayers  who  have  been  given  due  notice  are  everywhere  sustained  as  con- 
stitutional.' But  before  a  penalty  can  be  enforced  it  is  necessary  that  the 
entire  tax  itself  should  be  legal  and  that  the  taxpayer  should  have  an  oppor- 
tunity to  pay  and  should  be  in  default  in  his  legal  duty.**  Hence,  if  part  of 
the  tax  has  not  been  lawfully  levied,*  or  if  it  is  in  part  excessive,*  or  otherwise 
illegal,'  or  if  the  property  has  escaped  assessment,®  no  penalty  attaches  even 
to  so  much  of  the  tax  as  is  good.  It  has  been  said  that  the  penalty  should  be 
reasonable  in  amount ;  *  but  the  matter  seems  to  be  one  of  pure  legislative 
discretion.  Heavy  penalties,  amounting  sometimes  to  more  than  one  hun- 
dred per  cent,  of  the  tax,  have  been  imposed  without  judicial  interference.** 
A  court  of  equity  may  enjoin  the  enforcement  of  a  penalty  where  the  state 
or  other  party  entitled  is  in  default  and  not  entitled  by  reason  of  laches  to 
insist  upon  it,  or  is  in  equity  estopped  to  do  so.'*    A  penalty  not  equally  and 


587;  Hancock  County  v.  State,  119  lod.  473; 
Burlington  v.  Burlington,  etc,  R.  Co.,  41  Iowa 
134;  Kansas  Pac.  R.  Co.  v.  Amrine,  10  Kan. 
318;  Balnr  v.  Kelley,  11  Minn.  480;  State  v. 
Huffaker,  11  Nev.  300;  Matter  of  Nichols,  54 
N.  Y.  6a;  Nance  v.  Hopkins,  10  Lea  (Tenn.) 
508. 

1.  Dflpvndsnt  on  Validity  of  Tax.  —  San  Ber- 
nardino County  V.  Southern  Pac.  R.  Co.,  118  U. 
S.  417  ;  Savannah,  etc.,  R.  Co.  v.  Morton.  71  Ga. 
34;  State  V.  St.  Louis,  etc.,  R.  Co.,  71  Mo.  88; 
Shaw  V.  Feckett,  a6  Vt.  482. 

%,  Hi^  V.  Shoemaker,  aa  Cal.  363. 

8.  Oonftitntionali^— £/ittt«d.;(af».— Sharp- 
leigh  V.  Surdam,  t  Flipp.  (U.  S.)  47^;  De 
Tierille  v.  Smalls,  98  U.  S.  517. 

Arkansas.  —  Scott  v.  Watkins,  22  Ark.  556; 
Worthen  v.  Badgett,  32  Ark.  496. 

California.  —  People  v.  Seymour,  16  Cal.  33a, 
76  Am.  Dec.  sai ;  Dougherty  v.  Henarie,  47 
Cal.  9- 

Georgia.  —  Weaver  v.  State,  89  Ga.  639. 

UUiHois.  —  Bristol  V.  Chicago,  as  III.  S87; 
Scammon  tf.  Chicago,  44  HI.  278;  People  v. 
Smith,  94  111.  fa6;  McChesaey  v.  People,  99 

lU.  219. 

lovxu  —  Burlington  v.  Burlington,  etc.,  R.  Co., 
41  Iowa  134;  Ankeny  v.  Henningsen,  54  Iowa 
31. 

Lomsiana,  —  Slack  v.  Ray,  26  La.  Ann.  674 ; 
Morrison  c.  Larkin,  a6  La.  Ann.  701. 
Missouri.  —  St.  Louis  v.  Sternberg.  69  Mo. 

303  ;  State  V.  Mom,  69  Mo.  495. 
Nevada.  —  State  V.  Cotisolidated  Virginia 

Min,  Co.,  16  Nev.  43a. 

New  York.  —  Matter  of  Nichols,  S4  N.  Y.  62. 

North  Carolina.  —  State  v.  Cohen,  84  N.  Car. 
771. 

South  Carolina.  —  State  v.  Hayne,  4  S.  Car. 
403 ;  Bx  p.  Lynch,  16  S.  Car.  3a. 

Teunesset.  —  M'Carrol  v.  Weeks,  5  Hayw. 
(Tenn.)  346 ;  Myers  v.  Park,  8  Heisk.  (Tenn.) 
550;  Nance  v.  Hopkins,  10  Lea  (Tenn.)  508. 

In  Scammon  v.  Chicago,  44  III.  369,  the  IHi- 
nets  court  came  near  holding  that  the  imposi- 


tion of  a  penalty  for  failure  to  pay  by  a  certain 
day  was  violative  of  a  constitutional  provision 
securing  uniformity  of  taxation,  but  on  retiear- 
ing  placed  the  decision  in  that  case  on  the 
ground  that  the  taxpayer  had  no  chance  to  be 
heard. 

It  has  been  suggested  that  the  legality  of  the 
penalty  is  more  doubtful  where  it  enures  to  the 
benefit  of  an  individual,  e.  g,,  a  purchaser  at  a 
tax  sale,  rather  than  the  state.  Silsbee  v, 
Stockle,  44  Micb.  561.  But  this  view  is  not 
generally  held.  Craig  v'.  Flanagin,  ai  Ark.  319; 
Mulligan  r.  Hintrager,  18  Iowa  171 ;  Challiss 
V.  B^er,  13  Kan.  354. 

4.  ITMenlty  tor  Defoolt,  —  Michigan  Cent.  R. 
Co.  V.  Slack,  Holmes  (U.  S.)  a3i ;  State  v.  St 
Louis,  etc.,  R.  Co.,  71  Mo.  88. 

5.  ni^al  Tax.  —  Lake  Shore,  ete.,  R.  Co.  v. 
People,  46  Mich.  193. 

6.  Ezoetsiva  Tax.  —  Pike  v.  Cummings,  36 
Ohio  St.  ai3.  Contra,  Winnipiseogee  I^ke  Cot- 
ton, etc.  Mfg.  Go.  V.  Gilford.  64  N.  H.  514; 
Western  Union  Tel.  Co.  v.  State,  64  N.  H.  365. 

7.  Redwood  County  v.  Winona,  etc..  Land 
Co.,  40  Minn.  512. 

8.  Ko  Assessment.  —  Brown  County  v.  Wi- 
nona, etc.  Land  Co.,  39  Minn.  380 ;  Redwood 
County  V.  Winona,  etc..  Land  Co.,  40  Minn.  512. 

9.  Junovnt  of  Penalty. —  Litchfield  v.  Webster 
Coimty,  loi  U.  S!.  773;  Lacey  f.  Davis,  4  Micb. 
140,  66  Am.  Dec.  sa4, 

10.  lUttar  of  Par*  laglslatlTe  DtHntton.  — 
Scott  V.  Watkins,  22  Ark.  556 ;  Pope  v.  Macon, 
23  Ark.  644;  Mulligan  v.  Hintrager,  18  Iowa 
i7» ;  Louisville,  etc,  R.  Co.  v.  Com.,  85  Ky. 
198;  Butler  f.  Baily,  2  Bay  (S.  Car.)  244;  Ex  p. 
Lynch,  16  S.  Car.  35 ;  State  v.  Manx,  6  Coldw. 
(Tenn.)  557;  Nance  v.  Hopkins,  10  Lea  (Tenn.) 
508 ;  Potts  V.  Cooley,  56  Wis.  45. 

11.  ZqJanatloBAgabutPnal^,  —  Litchfield  v. 
Webster  County,  101  U.  S.  773;  Stryker  v. 
Polk  County,  aa  Iowa  137;  Litchfield  v.  Hamil- 
ton County,  40  Iowa  66;  Cedar  Rapids,  etc. 
R.  Co.  If.  Carroll  County.  41  Iowa  153.  See 
also  SaTannah,etG.,  R.C0.  v.  Morton,  71  Ga.  34. 
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uniformly  imposed  upon  all  persons  in  the  same  class  is,  of  course,  vicious;  ' 
but  it  has  been  held  that  it  does  not  violate  the  principle  of  uniformity  to 
allow  supervisors  to  remit  penalties  already  accrued.' 

OonstruotinL  —  In  conformity  with  the  principles  applicable  to  penalties  in 
general,  statutes  penalizing  the  nonpayment  of  taxes  are  strictly  construed  ' 
and  are  not  given  a  retroactive  effect  ■*  so  as  to  attach  to  taxes  already  levied. 
But  they  will  attach  to  taxes  already  authorized  but  not  levied.'  When  an 
act  imposing  a  penalty  is  repealed  the  penalty  is  gone,  though  the  statute 
expressly  reserves  to  the  state  all  taxes  accruing  or  accrued  under  the  repealed 
law,*  unless  the  penalty  be  also  saved ; '  nor  will  the  reimposition  of  the  tax 
revive  the  penalty.^  So,  where  the  penalty,  but  not  the  tax,  is  barred  by 
limitation,  a  new  penalty  cannot  be  attached  for  the  period  covered  by  the 
old  penalty.*  The  same  power  which  imposes  a  penalty  may  release  it.'* 
Nor  does  such  an  exercise  of  legislative  authority  impair  the  obligation  of  a 
contract,  even  though,  under  the  act  imposing  the  penalty,  it  becomes  part 
of  the  emolument  of  the  collector.'* 

(4)  Restriction  of  Rights.  —  Penalties  imposed  on  delinquent  taxpayers  not 
infrequently  take  the  form  of  restrictions  upon  the  exercise  of  rights.  Thus, 
provision  is  often  made,  by  constitution  or  by  statute,  that  the  payment  of 
taxes,  particularly  of  the  poll  tax  for  the  curient  or  preceding  year,  shall  be 
a  condition  precedent  to  the  existence  of  a  right  to  vote. "  Similar  restrictions 
are  sometimes  found  in  connection  with  the  exercise  of  rights  incident  to 
ownership.  Thus,  it  has  been  enacted  that  conveyances  shall  not  be  recorded." 
nor  suit  maintained  on  a  chose  in  action,  or  debt,'^  nor  judgment  had  in 
actions  for  the  recovery  of  real  property  sold  for  taxes,'^  unless  the  tax  due  to 
the  state  in  respect  to  the  conveyance  or  subject  matter  of  the  suit  has  been 
paid  and  such  payment  proved  in  the  proper  manner.  So,  also,  in  some 
states,  it  is  required  that  one  who  would  question  the  validity  of  a  tax  must 
fii'.st  pay  it  under  protest  and  then  sue  to  recover  it,  thus  forcing  the  taxpayer 
to  cake  the  initiative  in  establishing  the  invalidity  of  the  tax  instead  of  com- 
pelling the  state  to  establish  its  claim.'*   Such  statutes  are  sustainable  only 

1.  Non-niiifonnity.  —  Atlanta,  etc.,  R.  Co.  v.  Remsey,  15  Iowa  357;  Burlington  v,  Btirlington, 

Wright,  87   Ga.  487;   State  v.  Consolidated  etc.,  R.  Co.,  41  Iowa  134;  Cedar  Rapids,  etc:, 

Virginia  Min.  Co.,    16  Nev.  432;   State  v.  R.  Co.  v.  Carrol]  County,  41  Iowa  190;  Tobin 

Whittlesey,  17  Wash.  447.  v.  Hartshorn,  69  Iowa  648. 
8.  Beecber  v.  Webster  County,  50  Iowa  538.        8.  Penalty  Hot  Bevived  by  BavlTal  of  Tu.  — 

8.  Strict  Goutrnotlon. —  Erskine  v.  Milwau-  State  v.  Jersey  City,  37  N.  J,  L,  39. 
kee,  etc.,  R.  Co.,  94  U.  S.  619;  Elliott  v.  East        9.  I^iaville,  etc.,  R.  Co,  v.  Com.,  85  Ky. 

Pennsylvania  R.  Co.,  99  U.  S.  573.    See  gen-  198. 

erally  the  title  Statutes,  vol.  26,  p.  657  et        10.  Seleua  of  Penalty.  —  Snell  c.  Campbell. 

seq.  24   Fed.    Rep.   880.    AlUer,   as   to   the  taxes 

4.  Kot  BecroaotiTe,  —  People  v,  Thatcher,  95  themselves.  Dubuque  v.  Illinois  CenL  R.  Co., 
III.  109;  People  V.  Peacock,  98  III.  172;  Big-  39  Iowa  56. 

gins  V.  People,  106  III.  270;  C^lusha  v.  Wendt,        11.  Bight  of  Collector  to  Penalty  Hot  a  Contnet. 

114  Iowa  597;  Brown  County  f.  Winona,  etc.,  — Beecher  v.  Webster  County,  50  Iowa  538; 

Land  Co.,  39  Minn.  380;  Redwood  County  v.  Wheatley  v.  Covington.  11  Bush  (Ky.)  18. 
Winona,  etc.,  Land  Co.,  40  Minn.  512;  Ryan        12.  Bight  to  Vote.  —  GrifSn  v.  Rising,  tt  Met 

V.  State,  s  Neb.  276;  State  v.  Jersey  City,  37  (Mass.)  339;  Ratliff  v.  Beale,  74  Miss.  a47; 
N.  J.  L.  39;  Drexel  v.  Com.,  46  Pa.  St  37 ;  -  Patterson  v.  Barlow,  €0  Pa.  St.  54;  /k  re  Qax»' 

Fowler  v.  Fairchild,  3  Wash.  747.    See  the  title  tions,  etc.,  2  Brews.  (Pa.)  138. 
Statutes,  vol.  26,  p.  692  et  seq.  13.  State  v.  Ramsey  County,  a6  Minn.  521. 

5.  Tax  Ant^orized  to  Be  Levied.  —  Durant  v.  14,  Lott  v.  Dysart,  45  Ga.  355;  Greene  v. 
Jersey  City,  37  N.  J.  L.  371.    The  same  rule  ap-  Lowry,  46  Ga.  55. 

plies  to  statutes  imposing  interest.    Dougherty         Conttmotion.  ~  Such  an  act  is  to  be  liberally 

V.  Henarie,  47  Cal.  9.  construed  in  favor  of  the  taxpayer.   Redwine  v. 

6.  Boptal  of  Penalty — Besemtlon  of  Tax. —  Hancock.  45  Ga.  364. 

Snell  V.  Campbell,  24  Fed.  Rep.  880;  Anding        16.  BMtrictloii  of  Bight  to  Ba«.— Tharp  v.  Hart, 

V.  Levy,  57  Miss.  51,  34  Am.  Rep.  435;  State  3  Sneed   (Tenn.)  569;  Burrow  v.  Smith,  a 

w.  Jersey  City,  37  N.  J.  L.  39;  Com.  V.  Standard  Sneed   (Tenn.)   566;  Taylor  v.  Bnrdett  ti 

Oil  Co.,  101  Pa.  St.  119.  Leigh  (Va.)  347. 

7.  Penalty  Saved.  —  Chicago,  etc..  R.  Co.  v.  16,  Louisville,  etc.,  R.  Co.  v.  SUte,  8  Heisk. 
Hartshorn,   30   Fed.   Rep.   541 ;   Bartrufl  v.  (Tenn.)  805. 
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as  revenue  measures,*  and  a  requirement  that  the  owner  of  land  sold  for  taxes 
should  deposit  double  the  amount  of  the  purchase  money  before  being  allowed 
to  prosecute  or  defend  a  suit  against  the  purchaser  has  been  held  unconsti- 
tutional as  imposing  an  unreasonable  hardship  upon  the  right  to  legal  redress.' 
Further  illustrations  of  penalizing  delinquency  in  the  payment  of  taxes  by 
imposing  restrictions  on  rights  are  found  in  the  provisions  of  the  federal  reve- 
nue laws  requiring  documents  to  be  stamped  as  a  condition  precedent  to  their 
admissibility  as  evidence,  and  in  statutes  enacted  in  many  states  requiring 
nonresident  corporations  to  pay  taxes  to  the  state  as  a  condition  precedent  to 
the  right  to  do  business  therein.  Both  these  subjects  are  fully  treated  else- 
where in  this  work." 

e.  Collection  Without  Process  —  {i)  Private  Person  as  Collector. — 
In  addition  to  voluntary  payment,  and  payment  induced  by  discounts  and  by 
the  imposition  of  penalties,  taxes  are  sometimes  collected  indirectly  and  with- 
out process  by  placing  the  duty  to  pay  the  tax  on  those,  not  owners,  who 
happen  to  have  lawful  possession  or  control  of  the  property  taxed,  or  who 
are  placed  in  such  position  for  the  purpose  of  collecting  the  tax.  Executors 
and  administrators,*  receivers,*  banks,*  trustees,'  and  debtors,®  are  among 
the  persons  who  are  thus  used  as  a  convenient  means  of  collecting  taxes  on 
funds  in  their  keeping  or  subject  to  their  control.  In  case  of  banks  the  duty 
of  paying  taxes  due  from  individual  shareholders  in  respect  of  their  stock  is 
commonly  imposed  upon  the  bank  itself,  thus  leaving  it  to  be  reimbursed  by 
deducting  the  amount  paid  from  the  dividends.*  Companies  operating  grain 
elevators,*' and  distillers,**  having  the  possession  of  grain  and  liquor  belonging 
to  others,  are  further  illustrations  of  persons  who  are  required  to  pay  the  tax 
on  such  goods  and  reimburse  themselves  by  charging  it  to  the  owner  and  col- 


1.  Lott  V.  Dysart,  45  Ga.  355. 

The  taxpayer  cannot  take  advantage  of  his 
own  default  and  dismiss  his  action  on  the 
ground  that  the  tax  has  not  been  paid,  in  order 
to  escape  judgment  upon  a  set-off.  Scruggs  v. 
Gibson,  45  Ga.  509. 

8.  UnreMOiiablt  Bastrlctioo  of  Blf  lit  to  Boo.  — 
Stoudenmire  v.  Brown,  48  Ala.  699;  Whit- 
worth  V.  Anderson,  54  Ala.  33  ;  Lassitter  v.  Lee, 
68  Ala.  287 ;  Wilson  v.  McKenna,  52  111.  43 ; 
Reed  v.  Tyler,  56  lU.  288 ;  Senichka  v.  Lowe, 
74  111.  374 ;  Conway  v.  Cable,  37  111.  82,  87  Am. 
Dec.  240 ;  Curry  v.  Hinman,  1 1  111.  420.  Com- 
pare Weller  v.  St.  Paul.  5  Minn.  95. 

8.  See  title  Revenue  Laws,  vol.  24,  pp.  934- 
935,  also  title  Fobbign  Corporations,  vol.  13, 
pp.  860-865. 

4.  Private  Person  as  CoUeetor. —  Gatlup  v. 
Schmidt,  154  Ind.  196;  Nelson  v.  Becker,  63 
Minn.  61;  Millett  v.  Early,  16  Neb.  a66;  Mat- 
ter of  Post,  5  N.  Y.  App.  Div.  113;  Wolf  v. 
Geffroy,  16  Ohio  St.  219, 

Wlun  Xtabllity  AttaolM  to  Xzaentor.  —  See 
Nelson  v,  Becker,  63  Minn.  6t. 

Am  to  Mode  of  Proomding,  see  State  v.  Titt- 
mann,  103  Mo.  553. 

A*  to  Time  of  Proceeding,,  see  Gallup  v.  Schmidt, 
.154  Ind.  ig6. 

5.  SeneiTOTB.  —  McRae  v.  Bowers  Dredging 
Co.,  90  Fed.  Rep.  360;  Palmer  v.  Pettingill,  6 
Idaho  346;  Covington  Gas-light  Co.  v.  Coving- 
ton, 84  K7,  95 ;  Treasurer  v.  Dale,  60  Ohio  St. 
180. 

8.  Banki,  —  McVeatrh  v.  Chicago,  49  111.  318 ; 
State  V.  Mayhew,  2  Gill  (Md.)  487 ;  Barney  v. 
State,  44  M<|t,  480 }  Eyke  v.  Lan(;e,  90  Mich. 


7.  Com,  V.  Lehigh  Valley  R.  Co.,  139  Pa.  St 

452. 

8.  U.  S.  V.  Baltimore,  etc.,  R.  Co.,  17  WaU. 
(U.  S.)  3". 

Debtors  who  pay  the  tax  due  from  their 
creditor  in  respect  to  the  debt  are  entitled  to 
credit  therefor,  although  the  contract  expressly 
provides  that  the  sum  stipulated  shall  be  paid 
with  interest  "without  any  deduction,  defalca- 
tion, or  abatement,  for  any  taxes,  charges,  or 
assessments  whatever."  Haight  v.  Pittsburgh, 
etc.,  R.  Co.,  6  Wall.  (U.  S.)  13,  aMrming  i  Abb. 
(U.  S.)  81,  II  Fed.  Cas.  No.  5.903- 

Tam  on  Ballroad  Bondt  to  be  retained  out 
of  the  Interest  and  paid  to  state  by  the  corpora- 
tion officers.  Com.  v.  North  Pennsylvania  R. 
Co.,  129  Pa.  St,  460;  Maltby  v.  Reading,  etc, 
R.  Co.,  52  Pa.  St.  140;  Cora.  v.  Lehigh  Valley 
R.  Co.,  129  Pa.  St.  452,  Compare  Ottawa  Glass 
Co.  V.  McCaleb.  81  111.  SS6. 

9.  Sednotion  of  Tax  from  Dividends.  —  National 
Bank  V.  Com.,  9  Wall.  (U.  S.)  353;  New 
Orleans  v.  Louisiana  Sav.  Bank,  etc.,  Co.,  31 
La.  Ann.  8^6;  Aberdeen  First  Nat.  BanlE  v. 
Chehalis  County,  6  Wash.  64.  Compare  Ottawa 
Glass  Co.  V.  McCaleb,  81  lU.  556- 

V andamns  Will  lie  Against  the  Bank  to  en- 
force the  duty,  State  v.  Mayhew,  2  Gill  (Md.) 
487;  Barney  v.  State,  42  Md.  480;  unless  the 
statutory  remedy  is  sufficient.  Eyke  v.  I.ange, 
90  Mich.  593.  Compare  McVeagh  v.  Chicf^o, 
49  111*  318- 

10.  XlontorCompulM. — Walton  v.Westwood, 
73  111.  i25;.Lodcwood  v.  Johnson.  to6  111.  336; 
Minneapolis,  etc.,  Elevator  Co.  v.  Traill  Coun^, 
9  N.  Dak.  313. 

11.  WrtiUaxp,  —  Coro.  v.  Gaines,  So  Ky.  489; 
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lecting  from  him.  So  resident  agents  are  often  required  to  pay  taxes  owing 
by  nonresidents  in  respect  to  the  property  under  their  control.* 

(2)  Property  in  Legal  Custody  —  Retention  of  Tax.  —  When  property  is  in 
legal  custody  it  cannot  of  course  be  seized  by  distress  or  taJwn  in  execution. 
In  such  case  the  court  having  jurisdiction  of  it  will  direct  the  payment  of  the 
taxes  without  the  formal  institution  of  any  proceedings,*  and,  of  course,  col- 
lectors themselves  who  happen  to  have  possession  of  funds  of  the  taxpayer 
available  for  the  payment  of  the  taxes  should  retain  to  the  extent  of  the 
charge.*  But  such  a  right  of  retention  is  only  a  cumulative  remedy.* 
Receivers  have  sometimes  been  appointed  for  the  sole  purpose  of  collecting 
taxes  from  a  delinquent  corporation.  This  is  proper  where  the  continued 
operation  of  the  corporation  is  essential  to  the  public  convenience  and  welfare. 
Thus,  a  city  waterworks  plant,  being  affected  with  a  public  use,  cannot  be 
seized  and  sold ; '  hence  a  receiver  may  be  appointed  if  its  oiBcers  fail  to 
pay  the  tax.* 

/.  Compulsory  Collection — (i)  In  General  — The  revenue  laws  of 
the  several  states  provide  for  the  compulsory  collection  of  taxes  in  divers 
ways.  These  may  be  resolved  into  two  principal  modes  of  procedure.  One 
is  by  summary  process  against  person  or  property ;  the  otner  is  by  action 
at  law.' 

(a)  LttgislAtlTe  BAgnlmtlon  of  Bamedr.  —  A  general  truth  underlying  compulsory 
collection  is  that  the  whole  subject  is  dependent  entirely  upon  the  will  of  the 
legislature.^  It  may  adopt  as  many  or  as  few  means  of  collecting  its  revenue 
as  it  sees  fit.*  It  may  change  those  already  in  vogue  and  put  more  rigorous 
measures  into  effect,***  but  pending  proceedings  will  be  governed  by  the  pre- 
existing law  unless  the  contrary  is  provided,"  and  the  repeal  of  a  law  levying 
taxes  will  not  ordinarily  take  away  the  right  to  collect  taxes  already  accrued, 
since  the  repeal  will  not  be  given  a  retroactive  effect." 

Monticello  DistilHng  Co.  v.  Baltimore,  90  Md. 
416;  Fowble  V,  Kemp,  92  Md.  630. 

1.  Lvmber  GompaalaB.  —  Palmer  v.  Corwith,  3 
Pin.  (Wis.)  367;  Merrill  v.  P.  B.  Champagne 
Lumber  Co.,  75  Wis.  142 ;  Spanish  River  Lum- 
ber Co.  V,  Bay  City,  113  Mich.  181. 

5.  Fonda  in  Cutodia  Logii.  —  Prince  George's 
County  V.  Clarke,  36  Md.  206;  Hoglen  v.  Cohan, 
30  Ohio  St.  436,  Compare  Smith  i;.  Gatewood, 
3  S.  Car.  333. 

Limitatlona  Jh  Vot  Ron  Agaiut  TazMoa  Funds 
in  Outedia  L^is.  —  State  v.  Tittmann,  119  Mo. 
661. 

8.  Batuition.  —  Jenkins  v.  Charleston,  5  S. 
Car.  393,  aa  Am.  Rep.  14. 

4.  ComnlatiTe  Remedy.  —  Hunt  v.  Standart, 
IS  Ind.  33,  77  Am.  Dec.  79. 

8.  Waterworks.  —  Louisville  Water  Co.  o. 
Hamilton,  81  Ky.  517;  Qark  v.  LonitviUe 
Water  Co.,  90  Ky.  515. 

6.  App<4ntmeBt  of  BeoelTer,  —  Covington  v. 
Highlands  Dist.,  (Ky.  1901)  68  S.  W.  Rep. 
669;  (^ivington  Gas>Iight  Co.  v.  Covington,  84 
Ky.  95. 

T,  As  to  the  collection  of  taxes  by  actions  at 
law,  see  the  title  Taxatiok,  EncYC.  op  Pl.  ahd 
Pa.,  vol.  21,  pp.  380-4*6. 

a.  LaglilatiTe  Powtr  omr  Bemedy.  —  Cowles 
V.  Brittain,  a  Hawks,  (9  N.  Car.)  304;  Hagar 
V.  Yolo  County,  47  Cal.  aaa. 

9.  Pritchard  v.  Madren,  34  Kan.  487. 

10.  Ohange  of  Remedy,  ~  Edwards  v.  Wil- 
liamson, 70  Ala.  145;  Cowgill  f.  Long,  15  III. 
303 ;  Hosmer  v.  People,  96  111.  58 ;  Biggins  v. 
People,  106  111.  '70;  I^itehard  v.  Madren,  24 
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Kan.  487;  Aplin  v.  Rejmolds,  83  Mich.  471: 
State  V.  Henum,  70  Mo.  441 ;  /■  re  Elizabeth, 
49  N.  J.  L.  488;  Spokane  Qnmty  v.  Nortlteni 
I^c.  R.  Co.,  s  Wash.  89. 

11.  Changs  of  Rsmsdy  Vat  BatroMdn  and  Dmb 
Kat  Aibot  Pending  Fro«Mdfaga — Alabama.— 
State  V.  Sloss,  83  Ala.  93. 

California.  —  Oakland  v.  Whipple,  44  Cat 
303  i  People  V.  Latham,  53  Cal.  386. 

Idaho.  —  People  v.  Moore,  i  Idaho  66a. 

Illinois.  —  Karnes  v.  People,  73  lU.  374; 
Hosmer  v.  People,  96  lit  58. 

Lo^linana.  —  New  Orleans  v.  Day,  39  La. 
Ann,  416;  New  Orleans  v.  Rhenish  Wes^haliaa 
Lloyds,  31  La.  Ann.  784, 

Maine.  —  State  v,  Waterville  Sav.  Bank,  68 
Me.  S19. 

Mississippi.  —  Brigins  v.  Chandler,  60  Misa. 
863. 

Missouri. —  State  v.  Shepherd,  74  Mo.  310; 
State  V.  Tafts,  108  Mo.  418. 

Ngvada.  —  Fitch  v.  Elko  County.  8  Ner.  S71. 

Oregon.  —  Smith  v.  Kelly,  24  Oregon  464. 

Pennsylvania.  —  Pacific,  etc.  Tel.  Co.  v. 
Com.,  66  Pa.  St.  70, 

IVashingtoii.  —  Spokane  County  v.  Noithem 
Pac.  R.  Co.,  s  Wash.  89. 

HtfW  Remedy  Applleable  to  Taxes  Already  Ae- 
emed. —  Biggins  v.  People,  106  111.  370;  York 
V.  Goodwin,  67  Me.  260.  * 

18.  Repeal  <rf  Taxes  Hot  Betroaotlve.  —  State  v. 
SI093,  83  Ala.  93 ;  Oakland  r.  Whipple,  44  Cal. 
303  :  SUte  V.  Waterville  Sav.  Bank,  68  Me.  s»5: 
Belvidere  v.  Warren  Co.,  34  N.  I.  L.  193 ;  Snuth 
V.  Kelly,  34  Oregon  464 ;  Qegg  v.  State,  43  Tex, 
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(b)  sutvtttry  Banudj  EzdudTe.  —  The  special  means  of  collection  provided  by 
statute  are  usually  ample,  and  often  seemingly  contemplate  that  no  other 
remedies  shall  be  pursued.^  Accordingly  the  courts  have  shown  little  dispo- 
sition to  bring  the  general  principles  of  common  law  or  equity  to  the  assistance 
of  the  taxing  power  in  collecting  its  revenue.  Thus,  although  a  remedy  by 
action  may  sometimes  be  allowed  by  the  courts  when  no  statutory  method  is 
expressly  authorized,*  and  in  rare  instances  an  inadequate  statutory  remedy 
may  be  supplemented  by  common  law,  or  equity,'  it  is  nevertheless  generally 
true  that  a  statutory  mode  of  compulsory  collection  is  exclusive,*  and  where 
such  remedy  is  provided  an  action  cannot  be  maintained  either  at  law  ^  or  in 
equity  *  to  enforce  the  payment  of  taxes  unless  there  be  a  statute  expressly  to 
that  effect.'  The  doctrine  above  stated  is  partly  based  upon  the  construction 
of  the  revenue  laws  as  a  distinct  branch  of  public  law,  and  the  consequent 
implied  statutory  prohibition  upon  the  use  of  any  other  remedy  than  that 
specified ;  **  and  partly  perhaps  on  that  aversion  to  allowing  cumulative  reme- 
dies which  is  characteristic  x>f  the  common  law.  The  reason  commonly  as- 
signed for  it,  however^  is  embodied  in  the  proposition  that  taxes  are  not  debts.* 


605.     And  see  the  title  Statutbs«  -toL  s6, 
pp.  753-  753- 

Contra.  —  The  repeal  of  a  statute  under 
which  taxes  are  levied  puts  an  end  to  the  right 
to  collect  them  unless  the  repealing  statute  con- 
tains a  provision  preserving  the  taxes  and  the 
right  to  collect  them,  Gorley  c  Sewell,  77  Ind. 
317.  See  also  Mount  v.  State,  6  Blackf.  (Ind.) 
2s;  Bleidom  v.  Abel,  6  Iowa  5;  State  Revenue 
Agent  V,  Hill,  70  Miss.  106. 

1.  L^iilative  Bemedy  £xQliuiT«.  —  Dollar 
Sav.  Bank  v.  U.  S.,  19  Wall.  (U.  S.)  227. 

S.  Aetlon  Whwe  Ko  Kemedy  Provided.  —  Mer- 
riam  v.  Moody,  35  Iowa  163;  Paine  v.  Spratley, 
5  Kan.  535 ;  Amite  City  v.  Gementz,  24  La. 
Ann.  2j;  State  v.  Severance,  55  Mo.  378; 
Bergen  v.  Qarkson,  6  N.  J.  L.  35a;  State  V. 
Williams,  8  Tex.  384;  Houston,  etc.,  R.  Co.  v.  . 
State,  39  Tex.  148. 

t.  Statutory  Uen  for  Taxes  Enforoeable  In 
Equity.  —  Perry  County  v. .  Selma,  etc.,  R,  Co., 
58  Ala.  546;  Hart  V.  Tieman,  59  Conn.  531; 
Mclnemy  v.  Reed,  23  Iowa  410;  Lancaster 
County  V.  Trimble,  34  Neb.  yr"",  Lancaster 
County  V.  Riish,  35  Neb.  1 19 ;  Grant  v.  Barthol- 
omew, 57  Neb-  673 ;  New  York  v.  Colgate,  1 2 
N.  Y.  140 ;  State  v.  Duncan,  3  Lea  (Tenn.)  679. 
Contra,  Greene  County  v.  Murphy,  107  N.  Cir. 
36;  McHenry  v.  Kidder  County,  8  N.  DaK. 
4»3. 

The  lien  for  taxes  is  legal  in  its  nature,  and 
must  be  enforced  in  the  manner  provided  by 
the  statute.  If  the  statute  is  defectiTC  this  is  no 
ground  for  extending  equitable  jurisdiction  to 
such  a  case.    People  v.  Biggins,  96  111.  481. 

4.  Statutory  Remedy  Exclosive  —  Georgia. — 
State  V.  Southwestern  R.  Co.,  70  Ga.  11. 

Illinois.  —  Biggins  v.  People,  g6  111.  381 ; 
People  V.  Lee,  iia  111,  113, 

Iowa.  —  Cole  v.  Muscatine,  14  Iowa  398; 
Dubuque  v.  Illinois  Cent.  R.  Co.,  39  Iowa  56; 
Crawford  County  v.  Ladi,  no  Iowa  355;  Ply- 
mouth Cotinty  V.  Moore,  114  Iowa  700. 

Kentucky.  —  Johnston  v.  Louisville,  11  Bush 
(Ky.)  5^7. 

Maine. —  Packard  v.  Tisdale,  50  Me.  376. 

Massachusetts.  —  Crapo  v.  Stetson,  8  Met. 
^Mas"!.)  39.t;  Andover,  etc.,  Turnpike  Corp.  v. 
Gould,  6  Mass.  43,  4  Am.  Dec,  80;  Macy  v. 
Nantucket.  lai  Mass.  3$i. 


Michtgan.  —  Raynsford  v.  Phelps,  43  Mich. 
342,  38  Am.  Rep.  189. 

Minnesota.  —  Montour  v.  Purdy,  1 1  Minn. 
384,  88  Am.  Dec.  88 ;  Faribault  v.  Misener,  30 
Minn.  396, 

Missouri, — Alexander  v,  Helber,  35  Mo.  334; 
Carondelet  v.  Picot,  38  Mo.  135 ;  State  v. 
Snyder,  139  Mo.  549, 

Nebraska.  —  Nebraska  City  v.  Nebraska  City 
Hydraulic  Gas  Light,  etc.,  Co,,  9  Neb,  339; 
Chamberlain  v.  Woolsey,  (Neb.  1903)  93  N,  W. 
Rep.  iSi,  a/Rrmtd  (Neb.  1903)  95  N.  W. 
Rep.  38. 

New  Hampshire.— Uibhard  v.  Clark,  56  N.  H. 
158,  32  Am,  Rep.  432. 

New  Jersey.  —  Camden  v.  Allen,  36  N.  J.  L. 
399 ;  American  Glucoae  Co.  v.  State,  43  N,  J. 
Eq.  280. 

North  Dakota.  —  McHeniy  v.  Kidder  County, 
8  N.  Dak.  417. 

South  Dakota.  —  Brule  County  v.  King,  1 1  S. 
Dak.  394;  Hanson  County  v.  Gray,  12  5.  Dak. 
134. 

H^askmgton.  —  Pierce  Cotin^  v.  Merrill,  19 
Wash.  175. 

West  yirginia.  —  Board  of  Education  v.  Old 
Dominion  Iron  Min.,  etc.,  Co.,  18  W.  Va.  441. 

6.  Aetion  at  Law  ITot  Pannitted. —  Baldwin  v. 
Hewitt,  88  Ky.  673 ;  Louisville  Water  Co.  v. 
Com.,  89  Ky.  244;  Covington  v.  Highlands  Dist, 
(Ky,  1902)  68  S,  W,  Rep.  669;  Faribault  v. 
Misener,  30  Minn.  396 ;  Marye  v.  Digga,  98  Va. 
740. 

6.  Her  Bill  In  Equity  Kalntainable.  —  Monte- 

2uma  Valley  Water  Supply  Co.  v.  Bell,  20  Colo. 
175 ;  Finnegan  v.  Femandina,  15  Fla.  379,  31 
Am.  Rep.  29a ;  Louisville  Trust  Co.  v.  Muhlen- 
burg  County,  (Ky.  1893)  23  S.  W.  Rep.  674; 
Pierce  County  v.  Merrill,  19  Wash.  175. 

7.  Statutes  authoriring  actions  for  the  recov- 
ery of  taxes  are  to  be  liberally  constnied  in 
favor  of  the  maintenance  of  the  action.  Mason 
V.  Belfast  Hotel  Co.,  84  Me,  .^84.  • 

8.  Censtmiitloit.  —  Dollar  Sav,  Bank  v.  U,  S,, 
19  Wall.  (U.  S.)  239;  Johnston  v.  Louisville, 
II  Bush  (Ky.)  $27. 

9.  Taxes  Wot  Debta,  —  State  v.  Southwestern 
R.  Co.,  70  Ga.  11;  Du  Biimon  v.  Brunswick, 
106  Ga.  317;  Hibbard  v.  Ctuk,  $6  N.  H.  158, 
22  Am.  Rep.  433. 
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Hence  an  action  of  debt^  it  is  said,  does  not  lie  to  recover  taxes.' 

(«)  Contrary  Dootrlaa.  —  Recognition  of  the  dose  analogy  between  taxes  and 
the  ^ua^2-coi]Cractual  duties'  upon  which  indebitatus  assutnpsit  lies,  and  the 
recognition  of  the  fact  that  taxes  are  duties  imposed  by  law  •  although  not 
debts  in  a  narrow  and  technical  sense,^  has  had  its  effect,  and  a  number  of 
American  courts  have  conse(]^uentIy  reached  a  conclusion  different  from  that 
above  indicated.  In  these  jurisdictions  it  is  held  that  the  assessment  of  taxes 
creates  a  legal  liability  upon  which  debt  or  assumpsit  upon  a  promise  implied 
by  law  may  be  maintained.  Hence  the  statutory  remedy  in  these  jurisdic- 
tions is  not  exclusive,'  and  we  frequently  see  the  statement  in  such  deci^ons 


1.  Action  of  DsbtVot  Kaintalaabl*  for  BeooTiry 

of  Tuw — United  States.  —  Lane  County  v. 
Oregon,  7  Wall.  (U.  S.)  71;  Meriwether  v. 
Garrett,  loa  U.  S.  472. 

Gtorgia.  —  Cooper  v.  Savannah,  4  Ga.  68. 

Indiana.  —  Richards  v.  Stogsdell,  21  Ind.  74. 

Kansas.  —  Stafford  County  v.  Stafford  First 
Mat.  Bank,  48  Kan.  561. 

Kentucky.  —  Turnpike  Com'rs  v.  Louisville, 
etc..  R.  Co.,  (Ky.  1886)  i  S.  W.  Rep.  671. 

Maine,  —  Packard  v,  Tisdale,  50  Me.  376. 

Massatkusetts.  —  Pierce  v.  Boston,  3  Met. 
(Mass.)  530;  Crapo  v.  Stetson,  8  Met.  (Mass.) 
394- 

Michigan.  —  Detroit  w.  Jepp,  5a  Mich.  458. 
Minneteta.  —  Faribault  v.  Misener,  20  Minn. 
396- 

Missouri.  —  Alexander  v.  Helber,  35  Mo, 
334;  Carondelet  v.  Picot,  38  Mo.  135;  State  V. 
Heman,  7  Mo.  App.  428. 

Nebraska.  —  Nebraska  City  v.  Nebradca  Ci^ 
Hydraulic  Gas  Light,  etc,  0>.,  9  Nd».  339. 

New  Hampshire.  —  Hihbard  v.  Qark,  56  N. 
H.  158,  22  Am.  Rep.  432. 

New  Jersey.  —  Camden  v,  Allen,  26  N.  J.  L. 
398. 

New  York.  —  Durant  v.  Albany  County,  26 
Wend.  (N.  Y.)  66. 

North  Carolina.  —~  Greene  County  v.  Murphy, 
107  N.  Car.  36. 

Vermont.  —  Shaw  v.  Peckett,  36  Vt  486. 

fVest  Virginia.  —  Board  of  Education  v.  Old 
Dominion  Iron  Min.,  etc.,  Co.,  18  W.  Va.  441. 

No  Semedy  at  Law.  —  It  would  doubtless  be 
more  correct  to  reverse  the  proposition  above 
stated  and  say  that  taxes  are  not  debts  because 
an  action  of  dd}t  does  not  lie;  since  the  con- 
clusion that  a  tax  is  not  a  debt  is  evidently  a 
corollary  from  the  fact  that  the  remedy  by  an 
action  of  debt  has  never  been  recognized  as  a 
proper  one.  However  this  may  be,  the  denial 
of  the  right  to  maintain  debt  quite  effectually 
closed  the  courts  of  common  law  to  actions  for 
the  collection  of  taxes;  for  taxes  are  not  con- 
tractual obligations.  Wason  v.  Bielow,  1 1 
Colo.  App.  120;  Peirce  V.  Boston,  3  Met. 
(Mass.)  520;  Galling  v.  Carteret  County,  92 
N.  Car,  536,  53  Am.  Rep.  432;  Webster  v.  Sey- 
mour, 8  Vt,  135:  and  therefore  assumpsit  can- 
not by  the  weight  of  authority  be  maintained, 
Packard  v.  Tisdale,  50  Me.  376;  State  v.  Yellow 
Jacket  Silver  Min.  Co.,  14  Nev,  220.  Neither 
is  case  a  proper  remedy,  though  this  has  been 
suggested.  Franklin  v.  Warwick,  etc.,  Water 
Co.,  (R.  I.  1902)  52  Atl.  Rep.  988,  It  is  per- 
haps somewhat  surprising  that  indMtatMs 
assumpsit  was  not  generally  recognized  as  a 
proper  remedy  for  the  (oUcctiop  of  taxeSf  since. 


from  an  early  day,  this  form  of  action  has  been 
available  for  the  recovery  of  statutory,  official, 
and  customary  duties  other  than  taxes.  London 
F.  Gorry,  2  Lev.  174,  i  Vent.  298,  3  Keb.  677. 
Freem.  K.  B.  433 ;  Bather  Surgeons  v.  Pelson, 
2  Lev.  252 ;  Duppa  V.  Gerrard,  i  Show.  78 ; 
Shuttleworth  v.  Garrett,  Comb.  151,  i  Show. 
35,  3  Mod.  240.  Compare  York  v.  Town,  5 
Mod.  444. 

In  Jonesboro  v.  M'Kee,  2  Yerg.  (Tenn.)  167, 
it  is  declared,  upon  the  authority  of  Blaclntone, 
bk.  3,  p.  t6o,  that  by  becoming  a  member  of  a 
municipal  corporation  the  taxpayer  tacitly 
promises  to  pay  any  tax  which  may  be  lawfully 
imposed  upon  him.  But  this  has  been  criticised 
as  a  refined  and  ingenious  theory ;  see  language 
of  Judge  Story  in  U.  S.  v.  Lyman,  i  Mason, 
(U.  S.)  498,  also  Sute  v.  Yellow  Jacket  Silver 
Min.  1..0.,  14  Nev.  229. 

8.  See  dissenting  opinion  of  Beatty,  C,  J.,  in 
State  V.  Yellow  Jaclnt  Silver  Min.  Co..  14  Ner. 
250. 

8,  Taxes  Are  Xog^l  Duties.  —  Anniston  r. 
Southern  R.  Co.,  112  Ala,  557. 

4.  State  V.  Georgia  Co.,  iia  N,  Car,  34.  See 
supra,    this    title,    Definitions   and  Central 

Principles. 

6,  Statntory  Remedy  Hot  Exelnsive  —  United 
States.  — V.  S.  v.  Washington  Mills,  2  Qiff. 
(U.  S,)  6ot ;  Dollar  Sav,  Bank  v.  U.  S..  ig 
WaU.  (U.  S.)  337;  Metcalf  v.  Robinson,  a  Mc- 
Lean (U.  S.)  364;  U.  S.  v.  Lyman,  i  Mason 
(U.  S.)  48a;  Garrett  v.  Memphis,  5  Fed.  Rep. 
860. 

Alabama.  —  Perry  County  *,  Selma,  etc,  R, 
Co.,  58  Ala.  547;  Winter  v.  Mon^mery,  79 
.Ma.  481;  Aimiston  v.  Southern  R.  Co.,  ii» 
Ala.  SS7- 

CoJj/omia.  —  Oaldand  v.  Whipple,  39  CaL 
Its. 

Iowa.  —  Dubuque  v.  Illinois  Cent.  R.  Co^  39 
Iowa  56 ;  Bnrliogton  v.  Burlington,  etc.,  R.  Co,, 
41  Iowa  134. 
Louisiana.  —  Mercier's   Succession,   42  La. 

Ann.  1 135. 

Maryland,  —  Baltimore  v.  Howard,  6  Har.  & 
J.  (Md.)  383;  Dugan  v.  Baltimore,  i  Gill  &  J. 
(Md.)  499 ;  Eschbach  v.  Pitts,  6  Md.  71 ;  Appeal 
Tax  Ct  V.  Western  Maryland  R.  Co.,  50  Md. 

275. 

Michigan.  —  Putman  v.  Fife  Lake  Tp.,  45 
Mich.  125. 

New  Jersey.  —  Bergen  v.  Clarkson,  6  N.  J. 

L.  352. 

North  Carolina.  —  State  v.  Georsia  Co.,  ti2 

N.  Car.  34. 

Tennessee.  —  State  v.  Duncan,  3  Lea  (Tenn.) 
679;  ?tafe  V,  Memphis,  etc,  R.  Co.,  14  Lea 
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that  taxes  are  debts.*  Numerous  statutory  enactments  especially  authorizing 
actions  for  the  recovery  of  taxes  have  also  contributed  much  to  impair  what 
appears  to  have  been  originally  the  true  doctrine,  and  there  is  perhaps  no 
common-law  jurisdiction  in  which  an  action  in  some  form  and  under  some 
conditions  may  not  now  be  maintained  both  against  the  person  and  property 
for  the  recovery  of  taxes.*  It  is  thus  seen  that  there  is  some  direct  conflict 
among  the  American  courts  on  the  question  whether  an  action  can,  in  the 
absence  of  statute,  be  maintained  to  enforce  the  payment  of  taxes.  Even  in 
those  states,  however,  where  the  statutory  mode  of  collection  is  not  exclusive, 
it  is  recc^m'zed  that  the  remedy  specially  provided  is  the  normal  one  and 
consequently  should  be  exhausted  before  recourse  is  had  to  an  action.'  Such 
a  provision  is  also  found  in  many  of  the  statutes  authorizing  a  personal  action 
at  law,*  and  the  exhaustion  of  personalty  is  eveiywhere  required  before  a 
proceeding  shall  be  brought  against  land.' 

(d)  o»utltntl»uli^  of  Summary  BUtatnrj  Buudiai. —  In  passing  upon  the  validity 
of  statutory  proceedings  for  the  collection  of  taxes  the  courts  recognize  the 
necessity  that  taxes  should  be  promptly  paid,*  and  in  determining  the  bearing 
of  constitutional  provisions  to  the  effect  that  property  shall  not  be  taken 
without  due  process  of  law  the  courts  have  borne  in  mind  that  such  provisions 
were  framed  in  full  view  of  an  immemorial  practice  committing  all  questions 
pertaining  to  the  collection  of  revenue  to  the  legislative  department  and 
without  any  intention  radically  to  change  such  practice.  It  is  accordingly 
held  that,  with  us,  as  in  England,'  the  person  may  be  seized  and  property 
summarily  taken  and  sold  for  the  payment  of  taxes  under  legislative  authority. 


<Tenn.)  56,  »  Am.  &  Eng  R.  Cas.  301 ;  Mem- 
phis V,  Looney,  9  Baxt.  (Tenn.)  130. 

\,  Tun  Trmted  u  Debti.  —  Augusta  t>.  Dun- 
bar, 50  Ga.  387 ;  Dubuque  v.  Illinois  Cent,  R. 
Co.,  39  Iowa  56 ;  State  v.  Duncan,  3  Lea 
(Tenn.)  685 ;  Nashville  v.  Cowan,  lo  Lea. 
(Tenn.)  213 ;  Rutledge  v.  Fogg,  3  Coldw. 
(Tenn.)  554,  gi  Am.  Dec  399;  Marr  v.  West 
Tennessee  Bank,  4  Coldw.  (Tenn.)  487 ;  Jones- 
boro  V.  M'Kee,  3  Yerg.  (Teno.)  167.  See  also 
dissenting  opinion  of  Strong,  J.,  in  Meriwether 
V.  Garrett,  loa  U.  S.  531. 

S.  Statntory  AIIowanM  of  Aotion  at  Law.  — 
Wason  V.  Bigelow,  tt  Colo.  App.  120;  Durham 
f.  People,  67  111,  414;  Ellis  v.  People,  199  III. 
S48 ;  Twin  City  Gas  Works  v.  People,  156 
111.  387;  Pritchsrd  v.  Madren,  34  Kan.  486; 
Greer  v.  Covington,  83  Ky.  410;  Covington  v. 
People's  Bldg.  Assoc.,  (Ky.  1893)  3  S.  W.  Rep. 
333;  Louisville  V.  Johnson,  95  Ky.  354;  Illinois 
Cent.  R.  Co.  v.  Adams.  78  Miss,  895;  State  v. 
Cumminga,  151  Mo.  49;  Alexander  v.  Helber, 
35  Mo.  334;  McLean  v.  Myers,  134  N,  Y.  480; 
Tripp  V.  Torrey,  17  R.  I.  359 ;  Smith  v.  Clark, 
(Va.  1889)  10  S.  E.  Rep.  4;  Hancock  v.  Merri- 
tnan,  46  Wia.  159. 

In  Louisiana  there  is  a  conatitational  pro- 
vision prohibiting  the  institution  of  a  suit  to 
enforce  the  payment  of  taxes.  The  sole  remedy 
is  by  seizure  and  sale.  Parker  v.  Southern 
Bank,  46  La,  Ann.  563. 

S.  Greene  County  v.  Murphy,  107  N.  Car.  36. 

4.  Statvtory  Bemedy  to  Ba  Ixhanited  Bsfore 
Action  Is  Broi^[lit. —  People  v.  Ballerino,  99  Cal. 
600;  Wason  V.  Bigelow,  11  Colo.  App.  tao; 
Doniphan  County  v.  Allen,  5  Kan.  App.  i33; 
McCallum  v.  Bethany,  4>  Mich.  457. 

It  has,  however,  in  some  cases  been  suggested 
that  the  remedy  by  action  should  not  be 
unneceasarily  restricted,  and  that,  where  more 

aj  C.  «f  L.— 50  7>5 


convenient  and  effective,  an  action  can  be 
maintained  without  previous  recourse  to  the 
statutory  remedy.  In  other  words,  the  remedies 
are  concurrent  Anniston  v.  Southern  R.  Co., 
113  Ala,  557;  Greer  v.  Covington,  83  Ky,  410; 
Lord  V.  Parker,  83  Me.  533;  Nalle  v.  Austin, 
(Tex.  Civ.  App.  1897)  4*  S.  W.  Rep.  780. 

Said  the  Su^eme  Court  of  Montana,  in  Cus- 
ter Ounty  V.  Story,  36  Hont  517:  "The  laws 
of  this  state  provide  a  summary  method  of 
seizure  and  sale  of  personal  property  and  sale 
of  realty  for  enforcing  payment  of  taxes,  and 
also  authorize  the  bringing  of  a  common-law 
action  for  the  recovery  of  a  personal  judgment 
against  the  delinquent  taxpayer.  Neither  of 
these  remedies  is  dependent  on  the  other  for  its 
existence  or  efliciency.  The  proceeding  by  ac- 
tion ia  a  remedy  in  addition  only  to  the  others 
named.  But  for  the  statute  creating  it,  the 
remedy  would  not  exist  The  law-nuldng 
power,  having  authority  to  prescribe  or  with- 
hold altogether  a  particular  remedy,  may,  in  its 
enactment  invest  it  with  such  restrictions  as 
will,  in  its  judgment,  best  subserve  the  public 
good." 

5.  See  infra,  XV.  Tax  5a/«  —  Primary  Iaof- 
bility  of  PersotuUty. 

6.  NMsnlty  for  Prompt  Paymeat.  —  State  Rail- 
road Tax  Cases,  92  U.  S.  575 ;  Doe  v.  Deavors. 
II  Ga.  79;  M'Carrol  v.  Weeks,  5  Hayw.  (Tenn.) 
346;  Louisville,  etc.,  R.  Co.  v.  SUte,  8  Heisk. 
(Tenn.)  804. 

7.  "  The  nation  from  whom  we  inherit  the 
phrase  '  due  process  of  law '  has  never  relied 
upon  courts  of  justice  for  the  collection  of  her 
taxes,  though  she  passed  through  a  succeaaful 
revolution  in  resistance  to  unlawful  taxation." 
Miller,  J.,  in  McMillen  v.  Anderson,  95  U.  S. 
41.  And  see  tupra,  this  title,  Potuer  of  Taxa- 
tion. 
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In  other  words,  summary  statutory  process  for  the  collection  of  taxes  consti- 
tutes due  process  of  law  under  the  American  constitutions.'  Other  consti- 
tutional questions  involved  in  the  various  plans  adopted  for  the  collection  of 
taxes  are  viewed  from  the  same  standpoint,'  and,  in  general,  no  mode  of 
collection  will  be  held  unconstitutional  provided  the  taxpayer  be  given  notice 
and  a  chance  to  be  heard  •  at  some  stage  of  the  proceedings,*  and  this,  even 
though  the  method  prescribed  should  appear  to  be  harsh,  unreasonable,  and 
arbitrary."  But,  of  course,  a  statute  which  would  wholly  take  away  the  right 
of  the  taxpayer  to  appeal  to  the  courts  would  be  of  no  effect.* 

(•)  OoBrtrafltiMi  «r  ItatBtM  Antlmisliif  flownur  TroMtdlng*.  —  However  indulgent 
the  courts  may  be  towards  statutory  provisions  for  the  collection  of  taxes  on 
the  question  of  constitutionality,  this  liberality  disappears  at  once  when  they 
come  to  interpret  the  particular  statutes  and  to  pass  upon  the  validity  of  acts 
done  in  putting  them  mto  effect.   Thus,  while  it  is  true  that,  in  determining 


1.  Ihu  Prooan  of  Iat  —  United  States.  — 
Greene  v.  Briggs,  i  Curt.  (U.  S.)  311;  Martin 
V.  Mott,  12  Wheat.  (U.  S.)  19;  U.  S.  v. 
Ferreira,  13  How.  (U.  S.)  40;  Murray  v.  Hobo- 
ken  Land,  etc.  Co.,  18  How.  (U.  S.)  a7»; 
UcMillen  v.  Anderson,  95  U.  S.  37 ;  Pearson  v. 
Yewdall,  95  U.  S.  394;  Davidaon  v.  New 
Orleans,  96  U.  S.  97 ;  Springer  v.  U.  S.,  10a 
U.  S.  586;  Kelly  v.  Pittsburgh,  104  U.  S.  78. 

Kantas.  -—  Pritchard  v.  Madreo,  24  Kan.  466, 
Kentucky.  —  Harris  v.  Wood,  6  T.  B.  Mon. 
<Ky.)  643. 

Michigan,  ~~  Swa  v.  Cotrell,  5  Mich.  351; 
Weimer  v.  Bunbury,  30  Mich.  aoi. 

Mujour*.  ~  Neenan  v.  Smith,  50  Mo.  525. 

Nevada.  —  State  v.  Central  Pac.  R,  Co.,  21 
Nev.  360. 

New  York.  —  Taylor  v.  Porter,  4  Hill  (N. 
Y.)  146,  40  Am.  Dec.  274;  McMahon  v.  Palmer, 
102  N.  Y.  176,  55  Am.  Rep.  756;  New  Yorle 
Protectant  Episcopal  Public  School  v.  Davis, 
31  N.  Y.  574. 

South  Carolina.  —  State  v.  Allen,  a  McCord 
L.  (S.  Car.)  ss. 

Tennessee.  —  Vanzant  v.  Waddel,  a  Yerg. 
(Tenn.)  360;  Jones  v.  Perry,  10  Yei^.  (Tenn.) 
59,  30  Am.  Dec.  430 ;  Louisville,  etc.,  R.  Co. 
V.  State,  8  Heisk.  (Tenn.)  80s. 

See  also  the  title  Due  Process  of  Law,  vol. 
10,  p.  287. 

Said  Ruger,  C.  }.,  in  McMahon  t>.  Palmer,  102 
N.  Y.  189,  55  Am.  Rep.  756:  "  The  proceedings 
by  which  taxes  for  goveramental  purposes  have 
been  assessed,  levied,  and  collected  from  the 
citizen  have  always  been  regarded  as  adminis- 
trative and  not  judicial  in  their  character,  and 
to  constitute  due  process  of  law  within  the 
meaning  of  the  constitution.  Such  proceedings 
have  from  necessity  been  exercised  by  govern- 
ments during  all  times,  by  summary  methods 
of  procedure,  and  to  require  the  deliberation 
and  delay  incidental  to  judicial  proceedings  In 
the  exercise  and  enforcement  of  the  taxing 
power  by  government  would  seriously  cripple 
its  efficiency,  if  not  destroy  its  existence.  These 
methods  were  in  exercise  and  existence  long 
before  the  adoption  of  the  constitution,  and  have 
never  been  supposed  to  be  affected  thereby." 
See  also  the  opinion  of  Handy,  J.,  in  Griilin  v. 
Mixon,  38  Miss.  424. 

2.  GoutitatlouU^— U  Oenenl.  —  McMillen 
V,  Anderson,  95  U.  S.  37;  Springer  v.  U.  S., 


102  U.  S.  586;  Kelly  v.  Pittsburgh,  104  U.  S. 
78;  Railroad  Tax  Cases,  13  Fed.  Rep.  722; 
Tift  V.  Griffin,  5  Ga.  185;  Harper  v.  Elberton, 
S3  Ga. '  566 ;  Robertson  v.  State  Land  Office, 
44  Mich.  274:  Dingey  v.  Paxton,  60  Miss.  1038; 
State  V,  Sargeant,  76  Mo.  557;  Gibson  r. 
Mason,  s  Nev.  283 ;  M'Carrol  v.  Weeks,  5 
Hayw.  (Tenn.)  246. 

8.  HotiM  and  Ohanae  to  B«  H««rd  —  United 
States.  —  State  Railroad  Tax  Cases,  92  U.  S. 
575 ;  McMillen  v.  Anderson,  95  U.  S.  41  ;  Hagar 
V.  Reclamation  Dist.  No.  to8,  iii  U.  S.  701. 

California.  —  Mulligan  v.  Smith,  59  CaL  206. 

llKnois.  —  Darling  v.  Gunn,  50  111.  4*4- 

Lmtisiana.-^'HeM  Orleans  v.  Cannon,  10  La. 
Ann,  764. 

Michigan. — Thomaa  v.  Gain,  35  Mich.  155, 
24  Am.  Rep.  535 ;  Aplin  v.  Reynolds,  83  Mich. 
471. 

Mississippi.  —  Griffin  v.  Mixon.  38  Miss.  424. 
Nevada.  —  State  v.  Central  Pac.  R.  Co.,  31 

Nev.  260. 

New  Jersey. —  State  v.  Jers^  City,  24  N.  J. 
L.  662 ;  State  v.  Plalafield,  38  N.  J.  L.  97. 

New  Korft.  —  Jordan  v.  Hyatt,  3  Bwh.  (N. 
Y.)  275  ;  Overing  v.  Poote,  65  N.  Y.  263 ;  Stuart 
V.  Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289. 

Oooitmetlye  Votle*  by  PubUoatfon  Enough.  — 
New  Orleans  v.  Cannon,  10  La.  Ann.  764;  Mat- 
ter of  De  Peyster,  80  N.  Y.  565.  But  see  Pat- 
ten V.  Green,  13  Cal.  325. 

4,  See  Louisville,  etc.,  R.  Co.  v.  State,  8 
Heisk.  (Tenn.)  804,  where  the  court  sustained 
a  statute  requiring  those  who  would  question 
the  validity  of  taxes  first  to  pay  the  same  under 
protest  and  then  to  bring  suit  against  the  state 
for  its  recovery.  Such  a  remedy  was  there  said 
to  be  ample,  certain,  and  sufficiently  speedy. 

In  a  proceeding  to  fix  taxes  as  a  diarge  on 
land  the  owner  Is  entitled  to  be  heard  before 
the  charge  becomes  fixed  on  the  land.  Thomas 
V.  Gain,  35  Mich.  155,  24  Am.  Rep.  53s. 

8.  ArMtrary  and  VnrMwoaable  ProviatoBi. — 
Sears  v.  Cottrell,  5  Mich.  251 ;  Robertson  v. 
State  Land  Office,  44  Mich.  274;  Cowles  v. 
Brittain,  2  Hawks  (9  N.  Car.)  204. 

6.  Right  to  Bedreis.  —  Calhoun  v.  Fletcher,  63 
Ala.  574;  Aplin  v.  Reynolds,  83  Mich.  471; 
State  V.  Central  Pac.  R.  Co.,  ai  Ney.  960.  Com- 
pare De  Treville  r.  Smalls,  98  U.  S.  517: 
Keely  v.  Sanders,  99  U.  S.  441 ;  Allen  o.  Arm- 
strong, 16  Iowa  508. 
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what  is  required,  thestatute  should  receive  a  reasonable  construction,'  no  prin- 
ciple is  better  established  than  that  which  requires  strict  pcrforntancc  of  all  the 
acts  required  to  be  done.'  This  is  particularly  true  of  steps  which  are  intended 
for  the  protection  of  the  taxpayer.*  In  other  words,  it  is  often  said,  statutes 
providing  a  summary  aiethod  for  the  collection  of  taxes,  bt;i:ig  in  derogation 
of  coiamon  law,  must  be  closely  followed.^  The  rule  requiring  strict  con- 
formity to  the  statutory  provisions  applies  to  the  officers  and  servants  of  the 
state  *  as  well  as  to  those  acting  under  municipal  authority,^  and  where  the 
steps  taken  are  such  as  should  appear  of  record,  or  among  the  papers  per- 


1.  SaBMiiable  Conitmotion.  —  Carville  v.  Addi- 
ton,  62  Me.  459;  King  v.  Whitcomb,  i  Met. 
(Masa.)  338;  Bird  v.  Perkins.  33  Micfa.  28. 

la  Bellow*  V.  Elliot.  la  Vt.  574,  Williams,  C. 

Mtd :  "  In  investigating  tbe  proceedings  under 
■  ttatute  tbe  statute  itself  should  receive  a 
ntional  and  not  a  forced  construction  to  effect 
any  particular  purpose,  and  we  should  not  be 
too  astute  either  in  finding  defects  dr  sur- 
mounting them."  It  seems  that  tbe  Supreme 
Court  of  that  state  has  been  more  liberal  in  this 
respect  than  others.  See  further  Spear  v. 
Ditty,  8  Vt.  419 ;  Isaacs  v.  Shattuck,  la  Vl  £68 ; 
Chandler  v.  Spear,  aa  Vt.  388;  Harriman  v. 
School  Dist.  No.  la,  35  Vt.  311;  Qemons  v. 
Lewis,  36  Vt.  673.  Compare  Mason  v.  Belfast 
Hotel  Co.,  89  Me.  384. 

The  trend  of  the  decisions  has  betfn  to  require 
substantial  performance  of  the  provisions  of 
tax  laws,  and  to  import  into  them  nothing  that 
is  not  required  in  jexpress  terms.  Matter  of 
Veith,  165  N.  Y.  204;  Kane  v.  Brooklyn,  114  N. 
Y.  586;  Ward  v.  Brooklyn,  3a  N.  Y.  App.  Div. 
430,  affirmed  164  N.  Y.  591. 

A  more  stringent  rule  is  of  necessity  applied 
in  reference  to  taxes  levied  upon  the  lands  of 
nonresidents,  Thompson  v.  Burhans,  61  N.  Y. 
53 ;  and  in  proceedings  for  the  sale  of  lands  for 
taxes  where  the'  question  of  jurisdiction  is  in- 
volved, Sharp  V.  Speir,  4  Hill  (N.  Y.)  76 ;  Miller 
V.  Amsterdam,  149  Y.  288;  Matter  of  Veith, 
I6S  N.  Y.  ao4. 

S.  ftrtot  Oonfftnnity  with  StatntAry  Provisions 
—  United  States.  —  Williams  v.  Peyton,  4 
Wheat.  (U.  S.)  77;  Thatcher  ».  Powell,  6 
Wheat.  (U.  S.)  119;  Early  v.  Doe,  16  How.  (U. 
S.)  610. 

Alabama,  —  Lyon  p.  Hunt,  11  Ala.  295,  4$ 
Am.  Dec.  at6;  Scales  v.  AMs,  la  Ala.  617,  46 
Am.  Dec.  269;  Parker  v.  Doe,  20  Ala.  251; 
Elliot  V.  Doe,  34  Ala.  508 ;  Cachet  v.  McCall,  30 
Ala.  307;  Milner  v.  Clarke,  61  Ala.  260, 

Arkansas.  —  Pack  v.  Crawford,  29  Ark.  489 ; 
Graham  v.  Parham,  33  Ark.  676. 

Conneelieut.  —  Wilcox  v.  Gladwin,  50  Conn. 
77- 

Georgia.  —  Dealing  v.  Charleston  Bank,  5  Ga. 
497,  48  Am.  Dec  300;  Barlow  v.  Snmter 
County,  47  Ga.  643. 

Illinois.  —  Allen  v.  Scott,  13  HI-  80:  Chicago 
V.  Rock  Island  R.  Co.,  20  111.  286;.  Chicago  v, 
Wright,  3»  in.  19a:  Charles  t-.  Wnuirh.  ,15  Hi. 
315:  Scammon  v.  Chicago.  4"  I't.  idfi;  People 
V.  Otis,  74  III.  384 :  Butler  v.  Nevln,  88  111.  577 ; 
People  V.  Lee   ti2  Til.  11*. 

Indiima.  —  Vat  v.  Graff.  37  Ind.  253;  Greg- 
ory V.  Wilson.  53  tnd.  233  ;  Stevens  v.  Williams, 
70  Ind.  536. 

/0wa.  —  McGahea  v.  Carr,  6  lova  331,  71 


Am.  Dec.  421 ;  Ankeny  f.  Henningsen,  54  Iowa 
29. 

Kentucky.  —  Bishop  v.  Lovan,  4  B.  Mon. 
(Ky.)  116;  M'Call  v.  Justices,  i  Bibb  (Ky.) 
516;  Chiles  V.  Com.,  4  J-  J-  Marah.  (Ky.)  577. 

Maine.  —  William^rg  v.  Lord,  51  Me.  599. 

Massachusettt.  —  Forster  v,  Forster,  129 
Masa.  561. 

Michigan.  —  Mewsom  v.  Hart,  14  Mich.  233; 
King  V.  Harrington,  18  Mich.  213;  Weimer  p. 
Bunbury,  30  Mich.  201;  Blair  v.  Compton,  33 
Mich.  414.  ' 

Mittistippi.  —  Zecharie  v.  Bowen,  i  Smed.  ft 
M.  (Miss.)  584,  40  Am.  Dec.  iii. 

Nevada.  —  Ward  v.  Cirson  River  Wood  Co., 
13  Nev.  44. 

New  Hampshire.  —  Cambridge  v.  Chandler,  6 
N.  H.  271  ;  Homer  v.  Cilley.  14  N.  H.  85. 

Oregon.  —  Dawson  v.  Croisan,  18  Oregon  431. 

Pennsylvania.  —  Drexel  v.  Com.,  46  Pa.  St. 
37 ;  Com.  V.  Standard  Oil  Co.,  toi  Pa.  St. 
119. 

Tennessee.  —  Michie  v.  Mullins,  5  Hayw. 
(Tenn.)  90;  Glass  v.  White,  s  Soeed  (Tenn.) 
475. 

Vermont.  —  Spear  v.  Ditty,  8  Vt.  421;  Bel- 
lows V.  Elliot,  1 2  Vt.  574 ;  Sumner  v.  Sherman, 
13  Vt.  612;  Carpenter  v.  Sawyer,  17  Vt.  124; 
Brown  v.  Wright,  17  Vt.  97.  42  Am.  Dec.  481 ; 
Judevine  v.  Jackson,  18  Vt.  470;  Henry  v.  Til- 
son,  19  Vt.  447;  Chandler  v.  Spear,  33  Vt.  388; 
Boardman  v.  Goldsmith,  48  Vt.  403. 

IViseonsin.  ~  Knox  v.  Petterson,  21  Wis.  247 ; 
Potts  V.  Cooley,  51  Wis.  355;  Emerson  v. 
Thompson,  59  Wis.  619. 

8.  Protection  of  Taxpayer.  —  The  precautions 
prescribed  to  give  the  taxpayer  effectual  oppor- 
tunity to  be  heard  shotdd  receive  strict 
struction  in  his  favor.  These  are  matters  which 
are  of  the  substance  of  the  procedure.  A  sub- 
stantial compliance  with  such  statutes,  in  all 
matters  which  are  designed  for  the  protection 
of  the  taxpayer  and  the  preservation  of  his 
rights,  is  a  condition  precedent  to  the  legality 
and  validity  of  the  tax,  Albany  City  Nat.  Bank 
V.  Maher,  19  Blatchf.-(U.  S.)  181:  Westfall  v. 
Preston,  49  N.  Y.  349 ;  Clark  v.  Norton,  49  N. 
Y.  243. 

4.  DeTontlon  of  Oonmon  T.aw.  —  Williams  v. 
State,  6  Blackf.  (Ind.)  36 :  McGahcn  v.  Carr,  6 
Iowa  331,  71  Am,  Dec.  421  ;  Rima  v.  Cowan,  31 
Iowa  127:  Atkins  v.  Kinnan.  20  Wend.  (N.  Y.) 
241,  ^2  Am.  Dec.  534 ;  Kellogg  v.  McLaughlin, 
8  Ohio  114. 

5.  State  Offlosr.  —  People  v.  Biggins,  96  III. 

tt.  Mnnldnal  Oriinanoes.  —  Parker  v.  Doe,  20 
Ala.  251:  Stevens  c  Williams,  70  Ind.  536; 
Glass  c  White,  s  Snced  (Tenn.)  475. 
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taining  to  the  transaction  in  question,  such  record  or  documents  must 
affirmatively  show  that  the  required  steps  were  in  fact  taken.* 

False  Secitals  may  be  impeached  on  direct'  but  not  on  collateral  attack.* 
(f)  Zimitations.  —  In  accordance  with  the  general  rule  that  limitations  do  not 
run  against  the  state,'*  the  right  to  enforce  the  collection  of  taxes  will  not  be 
barred  by  the  effluxion  of  time,*  unless  the  statute  expressly  so  provides,* 
nor  will  a  statute  barring  the  recovery  of  debts  have  this  effect,'  since,  as  we 
have  already  seen,  taxes  are  not  generally  treated  as  debts.  Nor  will  a  linni- 
tation  on  proceedings  against  real  property  affect  the  right  to  recover  personal 
taxes.**  But  a  statute  limiting  the  time  within  which  suits  may  be  brought 
upon  liabilities  created  by  statute  includes  taxes,  both  real  and  personal.* 

(2)  Distress  or  Summary  Seizure  and  Sale  —  (a)  In  a«Btni.  —  By  far  the 
most  important  means  of  forcibly  collecting  taxes,  now  in  use,  is  found  in  the 
statutory  summary  process  by  which  the  taxpayer's  property  is  taken  and 
sold  for  the  satisfaction  of  the  claim.  Though  the  revenue  systems  of  some 
states  have  contemplated  that  taxes  assessed  against  real  property  shall  become 
a  charge  on  the  land  itself  and  be  enforced  only  against  the  land,'**  it  is  never- 
theless  generally  provided  that  personal  chattels  may  be  seized  for  the  non- 


1.  B«oord  Xoit  Slow  CompUanoe.  —  Thatcher 
p.  Powell,  6  Wheat.  (U.  S.)  119;  Allen  v.  Scott, 
13  111.  80;  Chicago  V.  Rock  Island  R.  Co.,  20 
III.  286;  Chicago  V.  Wright,  32  111.  19a;  People 
V.  Otis,  74  111.  384;  Richards  v.  Stogidelt.  21 
Ind.  74;  Ab«U  V.  Cross,  17  Iowa  175;  Little  v. 
Chambers,  27  Iowa  522 ;  M'Call  v.  Justices,  1 
Bibb  (Ky.)  5i'6;  Wcimer  v.  Bunbury,  30  Mich, 
aoi ;  Francis  v.  Washburn,  5  Hayw.  (Tenn.) 
294;  Hamilton  v.  Durum,  3  Yerg.  (Tenn.)  359. 

Fsfol  Evidenoo  Hot  Admissibls  to  Sapplement 
BMitals.  —  Pack  v.  Ctawford,  29  Ark.  489. 

Carative  Aot.  —  For  an  act  curing  defective 
notice  held  unconstitutional  as  not  applying  to 
all  sales  alike,  see  Forster  v.  Forster,  129  Mas*. 
55- 

8.  lUnot  AttHk.  — Clark  v.  Uttle,  41  Iowa 
497- 

5,  Collatsral  Attaok.  —  Little  v.  Chambers,  27 

Iowa  522. 

4,  See  the  title  Liuitatioh  of  AcnoiTB,  vol. 
19,  pp.  188-193. 

6.  TaxM  Hot  Banad.  —  Hood  v.  New  Orleans, 
49  La.  Ann.  1461 ;  Miramon  v.  New  Orleans, 
La.  Ann.  1623 ;  Schott  v.  Wasteney,  7  Ohio  Cir. 
Dec.  222,  13  Ohio  Cir.  Ct.  339,  58  Ohio  St.  410; 
Hartman  v.  Hunter,  4  Ohio  Cir.  Dec.  200,  8 
Ohio  Cir.  Ct.  623. 

Territories  and  Counties.  —  The  doctrine  above 
stated  applies  to  territories  as  well  as  to  the 
states  of  the  Union,  and  also  to  counties,  which 
are  political  subdivisions  of  the  state.  Hager- 
man  v.  Territory,  (N.  Mex.  1901)  66  Pac.  Rep. 
526. 

As  to  Time  When  Statute  B^qb  to  Boa.  see 

Bell  f,  Stevens,  116  Iowa  451:  State  v.  Sage, 
75  Minn.  448;  State  v.  Edwards.  136  Mo.  360; 
State  x<.  Fullerton.  143  Mo.  682 ;  Com.  v.  Mahon, 
12  Pa.  Super.  Ct.  616. 

Amnesty  Statutes. —  The  right  to  insist  on  the 
payment  of  taxes  may  be  released  by  the  state. 
Mnsonic  Temple  Co.  r.  Pflanz,  (Ky.  1899)  52 
S.  W.  Rep.  83T.  But  the  right  to  release  taxes 
that  have  already  accrued  in  favor  of  munici- 
palities is  sometimes  taken  away  from  the  legis- 
lature by  constitutional  provision.  Ollivier  V. 
Houston.  32  Tex.  Civ.  App.  55. 


6.  Statutory  Idntltatlona  for  Taxes.  —  Ltmis- 
ville  V,  Com.,  (Ky.  1901)  63  S.  W.  Rep.  580; 
Harrington  v.  Glidden,  179  Mass.  486,  94  Am. 
St.  Rep.  613;  Wilmington  v.  Cronly,  12a  N. 
Car.  383.  388;  Re  Butler,  24  Pittsb.  Leg.  J.  N. 
S.  (Pa.)  421 ;  Union,  etc.  Bank  v.  Memphis, 
loi  Tenn.  154;  Hernandez  v.  San  Antonio, 
(Tex.  Civ.  App.  1897)  39  S.  W.  Rep.  loaa; 
Abney  f.  State,  20  Tex.  Civ.  App.  loi. 

Lis  Pendens.  —  A  taxpayer  is  precluded  from 
claiming  the  benefit  of  the  statute  for  the  time 
during  which  his  own  injunction  suit  to  prevent 
the  collection  of  the  tax  is  pending.  Masonic 
Temple  Co.  v.  Pflanz,  (Ky.  1^99)  5<  S.  W-  R^. 
821.  See  also,  to  effect  that  time  consumed  in 
litigation  cannot  be  counted,  Matter  of  Southeni 
Wood  Mfg.,  etc.,  Co.,  49  La.  Ann.  926.' 

7.  Iowa  Land  Co.  v.  Douglas  Coun^,  8  S. 
Dak.  491. 

8.  State  V,  Edwards,  162  Mo.  660. 

9.  Liabilities  Created  by  Statute.  —  Bristol  v. 
Washington  County,  177  U.  S.  133;  Louisville, 
etc.,  Ferry  Co.  v.  Com.,  108  Ky.  717;  Pme 
County  V.  Lambert,  57  Minn.  203 ;  State  v. 
Sage,  75  Minn.  448:  Custer  County  v.  Story,  26 
Mont.  517.  Contra,  Hoover  v.  Engles,  63  Neb. 
688 ;  Iowa  Land  Co.  v.  Douglas  County,  8  S. 
Dak.  401. 

Tax  Is  a  "LlabiUty  or  ObUgation."  — Custer 
County  V.  Story,  26  Mont.  517;  Ollivier  V. 
Houston,  22  Tex.  Civ.  App.  55. 

10.  Heal  Ta«B  a  Cbam  on  the  laad  Oa^.— 
Littler  v.  McCord,  38  ni.  App.  147;  Kirkwood 
V.  Magill,  6  Kan.  540;  State  v.  Cain,  18  Neb. 
631. 

In  some  states  it  is  provided  that  each  parcel 
of  property  shall  be  liable  for  its  own  taxes, 
and  that  no  parcel  shall  be  liable  for  the  taxps 
on  any  other  parcel.  Merrick  v.  Hutt.  15  Ark. 
331  :  Howard  v.  Augusta,  74  Me.  79;  State  t*. 
Sargeant,  76  Mo.  557. 

Property  of  Vonresidentt.  —  In  general,  where 
taxes  nn  real  estate  are  assessed  to  a  nonresi- 
dent, the  collector  cannot  seize  and  sell  personal 
property  to  enforce  the  payment.  Lunt  v. 
Wormell.  19  Me.  100 :  New  York,  etc.,  R.  Co.  v. 
Lyon.  16  Barb.  (N.  Y.)  651. 
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payment  of  all  taxes.'  and  likewise  personal  taxes  may  be  fixed  on  realty;' 
but  it  is  usually  required  that  personalty  be  exhausted  before  resorting  Lo  the 
realty.'  Distress  or  a  statutory  remedy  In  the  nature  of  distress  is  the  usual 
process  against  personalty.* 

(b)  Aathorlty  to  Dlitrain  or  8elie  —  Special  Warrant.  —  We  have  already  seen  that 
the  collector's  general  warrant  constitutes  his  authority  for  proceeding  to  the 
compulsory  collection  of  taxes.*  When  the  collector  himself  acts  directly 
under  the  authority  of  such  general  warrant,  nothing  more  is  necessary  for 
his  protection,  since  it  would  be  superfluous  for  him  to  issue  a  special  warrant 
to  himself.*  In  most  cases,  however,  it  is  impracticable  for  the  official  col- 
lector to  serve  as  his  own  .executive  officer.  Special  process  is  therefore 
issued  by  him  against  dehnquent  taxpayers,  and  placed  in  the  hands  of  ihe 
sheriH  or  constable  or  such  other  deputies  as  are  authorized  by  law  to  levy 
execution  and  make  distraint.'  Such  special  process  is  sometimes  called  a 
tax  execution.^  The  expression  commonly  used,  however,  is  distress  warrant 
or,  simply,  warrant,  a  term  which  is  applied  to  all  statutory  process  in  the 
nature  Of  distress  to  enforce  the  payment  of  taxes.  As  we  have  already 
stated,  the  special  warrant  is  legal  process,*  and  the  principles  applicable  to 
it  are  substantially  the  same  as  those  governing  legal  process  in  general.** 
Like  the  general  warrant  it  always  has  the  force  and  effect  of  an  execution  so 
far  as  authorizing  the  seizure  of  property;"  but  it  has  been  held  not  to  be 
an  execution  under  a  statute  regulating  the  fees  to  be  charged  in  levying 
executions."    It  must,  of  course,  be  issued  in  conformity  with  the  statute,*' 


1.  Fononalty  liaU*  f6r  All  TaxM.  —  Scfaaeffer 

V.  People,  60  III.  179;  Cones  v.  Wilson,  14  Ind. 
465 ;  Ring  V.  Ewing,  47  Ind.  246 ;  Blain  v.  Irby, 
25  Kan.  499;  Meyer  v.  Parker,  41  La.  Ann. 
440;  Oteri  V.  Parker,  43  La.  Ann.  374;  White 
V.  Martin,  75  Miss.  646,  65  Am.  St.  Rep.  616; 
Sfnech  v.  Tiemey,  56  Neb.  514;  Wright  v.  Wig- 
ton,  84  I^.  St.  ibj. 

5.  PtrKHul  TaxM  ChaTKflaUo  on  Bealty.— Cairo, 
etc.,  R.  Co,  V.  Mathews,  15a  111.  153 ;  Iowa  Land 
Co.  V.  Douglas  County,  8  S.  Dak.  491. 

3.  Fenoaalty  to  Be  First  Exhanstod. —  People 
V.  Smith,  123  Cal.  70;  Lynam  v.  Anderson,  9 
Neb.  367;  Kean  v.  Kinnear,  171  Pa.  St.  639. 
See  also  infra,  XV.  Tax  Sales. 

4.  Sistreu.—  Distress  legally  applies  and  is 
limited  to  personal  chattels  only.  Marshall  v. 
Wadsworth,  64  N.  H.  386;  Saunders  v.  Russell, 
10  Lea  (Tenn.)  293.  See  the  title  Distress, 
vol.  9,  p.  617. 

Under  a  distress  warrant  for  sale  of  goods 
and  chattels  to  satisfy  tax  delinquent  land  can- 
not be  sold.  Estdl  v.  Hawkens,  40  N.  J.  L.  132 ; 
since  hnd  can  only  be  reached  in  the  statutory 
mode  provided  for  its  condemnation  and  sale, 
Saunders  v.  Russell,  10  Lea' (Tenn.)  293. 

6.  See  supra,  this  section,  3.  b.  Collector's 
General  Warrant. 

6.  Creswell  v.  Montgomery,  13  Pa.  Super. 
Ct.  87. 

7.  S^foial  FroooM.  —  Doe  v.  Deavors,  11 
Ga.  79. 

8.  Tax  Exoeatlooi.  —  Smith  v.  Goldsmith,  63 

Ga.  736;  Gardner  v.  Donalson,  80  Ga.  71 ; 
Wright  V.  Central  R.,  etc.,  Co.,  85  Ga.  649; 
Wilson  V.  Herrington,  86  Ga.  777 ;  Equitable 
Bldg.,  etc.,  Assoc.  v.  State,  115  Ga.  746;  Hilton 
V.  Singletary,  107  Ga.  821  ;  State  v.  Allen.  2 
McCord  L.  (S.  Car.)  55:  State  v.  Charleston.  4 
Rich.  L.  (S.  Car.)  286;  State  v.  Columbia.  6  S. 
Car.  11;  State  v.  Hodges,  14  Rich.  L.  (S.  Car.) 
256. 


In  OMrgia  tax  executions  may  be  levied  on 
realty  as  well  as  personalty.  Wilson  v.  Boyd, 
84  Ga.  34;  Boyd  v.  Wilson,  86  Ga.  379.  They 
may  also  be  transferred,  but  the  statutory  lien 
will  be  lost  as  against  third  persons  unless  they 
are  recorded  in  the  time  required  by  statute. 
Wilson  V.  Herrington,  86  Ga.  777 ;  Funkhouser 
V.  Male,  no  Ga.  766;  Blalock  v.  Buchanan,  114 
Ga.  564. 

9.  Ltgal  Procesi.  —  Nashville   v.   Pearl,  11 

Humph.  (Tenn.)  249, 

Seed  Not  Ron  in  the  Name  of  the  State. — 
The  cases  which  hold  that  tax  warrants  are  not 
process  in  the  sense  that  they  are  required  to 
run  in  the  name  of  the  state  are,  in  most  in- 
stances, cases  involving  general  warrants.  But 
the  language  used  is  broad  enough  to  include 
both  classes  of  warrants.  Certainly  neither  the 
general  nor  special  warrant  is  judicial  process, 
since  it  does  not  issue  in  judicial  proceedings, 
and,  inasmuch  as  the  warrant  is  purely  a  statu- 
tory creature,  the  courts  are  governed  by  the 
local  statutes  in  deciding  whether  the  special 
warrant  should  run  in  the  name  of  the  common- 
wealth or  not.  See  Haley  v.  Elliott,  16  Colo, 
159;  Scarritt  v.  Chapman,  11  111.  443;  Curry  v. 
Hinman,  11  III.  420;  Nashville  v.  Pearl,  11 
Humph.  (Tenn.)  249.  See  also  supra,  this  sec- 
tion, 3.  b.  (2)  Nature. 

10.  Hilbish  V.  Hower,  58  Pa.  St.  93. 

11.  See  supra,  this  section,  3.  b.  Collector's 
Ctneral  Warrant. 

12.  Manhattan  R.  Co.  v.  Meres,  38  N.  Y. 
App.  Div.  120. 

13.  Special  Warrant  Host  Conform  to  Statats.  — 
Pearson  v.  Canney,  64  Me.  188 ;  Weimer  v. 
Bunbury,  30  Mich.  201  ;  Van  Wajicnen  v. 
Brown,  26  N,  J.  L,  196:  Saunders  v.  Russell,  id 
l.ea  (Tenn.J  293 ;  Nashville  v.  Pearl.  11 
Humph.  (Tenn.)  249. 

Th«  Duty  to  larae  tlio  Warrant  is  usually  im- 
posed  upon   assessors,   treasurers,   or  other 
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and  directed  to  one  authorized  to  execute  it, '  otherwise  it  will  be  void.'  The 
warrant  can  be  issued  only  after  the  taxpayer  to  be  distrained  has  become 
delinquent.'  Irregularities  which  do  not  atiect  the  rights  of  the  taxpayer,  and 
accidental  informaJities,  defects,  and  omissions  do  not  render  the  warrant 
invalid.^  Thus,  it  has  been  held  that  the  absence  of  a  seal  *  or  an  obvious 
error  in  the  date  of  the  warrant,*  or  the  fact  that  the  collector  s  signature  is 
printed  instead  of  written^'  or  the  fact  that  the  different  items  of  tax  are  not 
separated,  where  a  correct  total  is  stated,**  is  not  material.  So,  where  the 
clerk  of  a  court  designated  himself  "clerk  of  said  county  "  in  a  warrant  issued 
by  him,*  it  has  been  upheld.'*  On  the  other  hand,  a  failure  to  specify  li»e 
kind  "  of  taxes  and  tiieir  amount,**  or  the  insertion  of  instructions  to  the  levy- 
ing officer  to  levy  upon  lands  and  tenements  as  well  as  goods  and  chattels,  or 
to  collect  excessive  ices,**  avoids  the  warrant.    So,  the  omission  to  state  any 


officers  connected  witii  the  administration  of 
the  tax  laws.  Sprague  v.  Bailey,  19  Pick. 
(Uass.)  436:  People  v.Ualsey,  53  Barb.  (N.  Y.) 
547. 

CoUeetor  Aatliorized  to  iMne.  —  Mullins  v.  Jer- 
sey City,  61  N.  J.  L.  135. 

The  Bight  to  Isiae  the  Warrant  must  be  ex- 
pressly conferred.  Butler  v.  Mevin,  88  111.  575. 
And  a  treasurer  of  a  town  who  is  also  collector 
cannot  issoe  bis  warrant  until  the  tax  has  been 
levied  by  the  town  authorities.  Waite  v.  Elyde 
Park  Lumber  Co.,  65  Vt.  103. 

Mandamoa. —  The  duty  to  issue  the  warrant  is 
ministeriai.  Henry  v.  Sargeant,  13  N.  H.  321; 
C.  N.  Nelson  Lumber  Co.  v,  McKinnon,  61 
Minn.  219,  and  mandamus  will  lie,  in  a  proper 
case,  to  compel  the  performance  of  this  duty ; 
People  V.  Halsey.  53  Barb.  (N.  Y.)  547,  of- 
Urnud  37  N.  Y.  344.  See  generally  the  title 
Mandamus,  vol.  19,  p.  709. 

TenrltarialJorUdlotion.  —  A  county  clerk  can- 
not, in  the  absence  of  statute,  issue  a  distress 
warrant  to  another  county  for  the  collection  of 
a.  privilege  tax.  Saunders  v.  Russell,  10  Lea 
(Tenn.)  393. 

1.  To  Whmn  Direoted.  —  Hays  v.  Drake,  6 
Gray  (Mass.)  387  ;  Cannell  v.  Crawford  County, 
59  Pa.  St.  196;  Harper  v.  Lindskog,  13  S.  Dale. 
534.    See  also  Keith  v.  Freeman,  43  Ark.  296. 

A  tax  execution  issued  to  "all  and  singufar 
the  sheriffs  of  the  state,"  instead  of  the  sheriff 
of  the  particular  county  where  the  land  lies,  is 
not  bad  where  the  sheriff  of  such  county  actu- 
ally executed  it.  Bedgood  v,  McLain,  89  Ga. 
793. 

Offldal  Title. —  Where  a  warrant  is  directed 
to  the  officer  who  is  to  execute  it,  as  such 
officer,  the  omission  of  bis  name  will  not  in- 
validate it.  Byars  v.  Curry,  75  Ga,  515;  Chan- 
dler V.  Spear,  22  Vt.  388 ;  Wilson  v.  Seavey, 
38  Vt.  221. 

8.  Defective  Warrant. —  Dinsmore  v.  Westcott, 
35  N.  J.  Eq.  470;  Stephens  v.  Wilkins,  6  Pa. 
St.  360. 

S.  To  brae  Oalj^  After  Sellnqnenev.  —  Muske- 
gon V.  S.  K.  Martin  Lumber  Co.,  86  Mich.  625 ; 
Plainfield  v.  Runyon,  42  N.  J,  L.  568 ;  Pearce 
V.  Torrence.  2  Grant  Cas.  (Pa.)  82, 

4.  Irreiriilarities  and  Aoddental  Defwta  — 
United  States.  —  Utica  First  Nat.  Bank  r. 
Waters,  19  Blatchf.  (U.  S.)  242. 

Connecticut.  —  Picket  v.  Allen,  10  Conn.  146. 

imnoit.  —  Union  Trust  Co.  v.  Weber,  96  111. 
346. 


Iowa.  —  Corbin  v.  Hill,  31  Iowa  70. 

Maine.  —  Mussey  v.  White,  3  Me.  390 ;  Bath 
V.  Whitmore,  79  Me.  183, 

Massachusetts.  —  King  v.  Whitcomb,  i  MeL 
(Mass.)  328;  Barnard  v.  Graves,  13  Met. 
(Mass.)  85. 

Michigan.  —  Tweed  v.  Metcalf ,  4  Mich.  579 ; 
Bird  V.  Perkins,  33  Mich.  28 ;  Muskegon  v. 
S.  K.  Martin  Lumber  Co.,  86  Mich.  635. 

New  Hampshire.  —  Bail^  V.  Ackerman,  54 
N.  H.  527  ;  Ciove  v.  Newton,  58  N.  H.  359. 

New  Korft.  —  American  Tool  Co.  w.  Smith, 
33  Hun  (N.  Y.)  121. 

South  Carolina.  —  State  V.  Charleston,  4 
Rich.  L.  (S.  Car.)  286. 

Vermont.  —  Chandler  v.  Spear,  22  Vt.  388 ; 
Spear  v.  Braintree,  24  Vt.  414 ;  Walker  v. 
Miner.  33  Vl  769 ;  Goodwin  v.  Perkins,  39  Vt. 
5q8  ;  Wing  v.  Hall,  47  Vt.  183 ;  Wells  v.  Austin. 
59  Vt.  157. 

6.  Absence  of  Seal.  —  C  N.  Nelson  Lumber  Co. 
f.  McKinnon,  61  Minn.  319;  Nason  v.  Fowler, 
70  N.  H.  291.  Compare  Bradford  v.  Randall,  5 
Pick.  (Mass.)  496. 

Where  the  Lav  Beqnires  the  CMBptrdkr*! 
Signatore  to  Be  "  Affixed  "  to  a  collector's  war- 
rant, the  word  "  countersigned  "  at  the  left  of 
his  name  does  not  vitiate  his  signature.  Scam- 
mon  V.  Chicago,  43  111.  193. 

6.  Error  in  ]Ma.—  BeUows  v.  Weeks.  41  Vt. 
S90- 

7.  Printed  SlgiLatiiTt. —  Hitchcock  v.  TjUiam, 
97  Ga.  253- 

S.  Correot  Total.  —  Interstate  Bldg..  etc, 
Assoc.  V.  Waters,  50  S.  Car.  459. 

9.  C.  N.  Nelson  Lumber  Co.  v.  McKinnon, 
61  Minn.  219. 

10.  Time  of  Sale.  —  An  erroneous  direction  as 
to  the  time  in  which  a  sale  is  to  be  made  does 
not  vitiate  the  warrant  if  the  officer  subse- 
quently complies  with  the  requirement  of  the 
law  and  disregards  the  direction  contained  in 
the  warrant  King  v.  Whitcomb.  i  Met 
(Mass.)  329;  Barnard  v.  Graves,  13  Met 
(Mass.)  8^.  Compare  Weeks  v.  Batcheldcr,  41 
Vt  317. 

Bat  the  Tirroneovs  Bedtal  of  the  LegislattTS  Act 

under  which  the  tax  was  levied  has  been  held 
fatal.  Brown  v.  Wright,  17  Vt.  97,  42  Am.  Dec. 
481. 

11.  State  V.  Graham,  3  Hill  L.  (S.  Car.)  457. 
18.  State  V.  Perkins,  34  N.  J.  L.  409.  Compare 

Hooper  V.  Malleson,  t6  N.  J.  Eq.  383. 
18.  Saunders  v.  Russell,  10  Lea  (Tenn.)  jg}. 
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fact  which  under  the  statutes  of  the  particular  state  is  considered  jurisdictional^ 
is  fatal.* 

(fl)  What  rnpsrty  Xty  B«  siIhiL  —  As  both  the  general  and  special  warrant  for 
the  collection  of  taxes  has  the  force  of  an  execution,  it  is  the  duty  of  the 
officer  to  whom  the  warrant  is  issued  to  levy  the  same  upon  such  chattels  of 
the  delinquent  as  are  distrainable,  making  a  previous  demand  for  the  payment 
of  the  tax  if  such  be  required.*  It  should  tie  observed  that  property  may  be 
exempt  both  from  taxation'  and  from  levy  and  sale  upon  a  common  execu- 
tion *  and  yet  be  distrainable  by  statute  for  unpaid  taxes.*  But  where  the 
statute  authorizes  the  tax  collector,  in  general  terms,  to  levy  on  personal 
property,  it  is  construed  to  mean  Such  property  as  t9  generally  subject  to  levy 
and  sale  under  execution,*  the  subject  Ming,  of  course,  entirely  dependent 
upon  the  statutes  of  each  state.*  It  Is  not  necessary  that  the  property  dis- 
trained should  be  that  upon  which  the  tax  accrued,"  nor  Is  it  material  that 
the  property  levied  on  was  purchased  subsequent  to  the  assessment  of  taxes 
nor  that,  at  the  time  of  the  seizure,  it  is  out  of  the  owner's  possession. It 
is  generally  true  that  only  such  property  as  is  owned  by  the  delinquent  tax- 
payer can  be  subjected  to  the  payment  of  taxes  owing  by  htm,''  and  a  levy 
upon  the  goods  of  one,  to  pay  the  taxes  of  another,  is  void ;  '*  but,  where  a 
lien  for  taxes  is  fixed  upon  chattels,  it  follows  them  Into  the  hands  of  a  pur- 
chaser and  they  may  be  distrained  for  the  tax  accruing  against  the  previous 
owner.** 


1.  Jnrlidietional  Fftoti. —  Equiuble  Bldg.,  etc.. 
Assoc.  V.  State,  115  Ga.  746;  Jacques  v.  Parks, 
96  Me.  368. 

t.  DemaiLd.  —  Midland  R.  Co.  v.  State,  1 1 
Ind.  App,  433 ;  C.  N.  Nelson  Lumber  Co.  v. 
McKinnon,  tii  Minn.  319;  Qaric  f.  Smith. 
(County  Ct.)  31  Misc.  (N.  Y.)  490. 

As  to  what  constitutes  sufficient  demand  pre- 
Tiooa  to  distress,  see  Marshall  v.  Hunt,  89  III. 
App.  634:  CHark  v.  Smith,  (County  Ct)  31 
Misc.  (N.  Y.)  490. 

S.  See  the  title  Exbuptions  (prou  Taxa- 
tion), vol.  13,  p.  366. 

4.  See  the  title  ExturTiOirs  (tfaou  Exkcu- 
tioh),  vol.  13,  p.  59. 

5.  X»mpt  Froptr^  UitnlaaU*  for  ttam,  — 
Scales  V.  Alvis,  13  Ala.  617,  46  Am.  Dec.  369; 
Reams  tr.  McHargue,  (Ky.  1901)  63  S.  W.  Rep. 
437. 

0.  d«n«tml  Exemptlm  Law  Applicable  to  Dii- 
treii  for  Taxei.  —  Kennedy  v.  Mary  Lee  Coat, 
etc.,  Co.,  93  Ala.  494 ;  Doe  v.  Deavora,  1 1  Ga. 
79;  Blain  v.  Irby,  t%  Kan.  499 ;  Ratliff  v.  Beale, 
74  Miss.  347;  Souhegan  Nail,  etc.,  Factory  v. 
McConihe,  7  N.  H.  309. 

7.  Debts,  Inolndinr  ITapaid  WafU,  may  be 
taken  and  sold  In  Mississippi,  ^^ite  v.  Mar- 
tin, 75  Miss.  646,  65  Am.  St.  Rep.  6r6. 

PMmlts(H7  Votes  Iierlablo. —  Blain  v.  Irby,  35 
Kan.  499. 

ToMela. —  Wheeling,  etc.,  Transp.  Co.  e. 
Wheeling:,  99  U.  S.  273;  Oteri  v.  Parker,  43 
La.  Ann,  374. 

flteTM  of  StMlr  Kot  leflablo  la  the  Absence  of 
Statute. —  Kennedy  v.  Mary  Lee  Coal,  etc.,  Co., 
93  Ala.  494;  Parker  v.  Citizens  Bank,  49  La. 
Aim.  105. 

XallnMd  9itpenrtra«tiiT«.— In  Illinois  by  statute 
the  rails  and  superstraeture  of  a  railroad  may 
be  levied  on  as  personalty  and  sold.  Matu  v. 
Logansport,  etc..  R.  Co.,  37  111.  77. 

A(wMMt«ranwtieatioulSsoiBpCf*ft  of  per- 
lonalty  from  taxation,  see  Reams  v,  McHargae, 


(Ky.  1901)  63  S.  W.  Rep.  437;  Ratliff  V.  Beak, 
74  Miss.  347. 
8.  DlttCMS  of  Other  Property  than  that  Taxed. 

—  Chicago,  etc.,  R.  Co.  v.  Ellison,  113  Mich. 
30;  MhIKes  v.  Jersey  City,  61  N.  J.  L.  135; 
Russell  V.  Green,  10  Okla.  340. 

0.  Fnpar^  Beof  ht  Altsr  Tlx  Amtiim. —  Solo- 
moo  V.  Willis,  89  Ala.  596.  Compare  Michigan 
Lake  Superior  Power  Co.  v.  Atwood,  136  Mich. 
6(1,  8  Detroit  Leg.  N.  163. 

10.  Brice  *.  McCarrell,  21  Pa.  Co.  Ct.  51*. 
PropATty  COBvered  in  Irut  for  Creditors  Can  S* 

iHatralnod.— Wright  v.  Wigton,  84  Pa.  St.  163; 
Mirris's  Appeal,  88  Pa.  St.  383;  Detwiler's  Ap- 
peal, 96  Pa.  St  326  Kero  v.  Powell,  98  Pa.  St. 
aS3;  New  York  Fourth  Nat  Bank's  Appeal, 
13J  Pa.  St  485,  10  Am,  St.  Rep.  $38. 

11.  Frqwrty  Owned  by  Taxpayer.  —  Horseman 
IT.  Municipal  Corp.,  31  Oat.  301;  Houser,  etc., 
Mfg.  Co.  V.  Hargrove,  139  Cal,  90;  Tousey  v. 
Bell,  33  Ind.  433 ;  Fowble  v.  Kemp,  93  Md.  630. 
Compare  Pioneer  Fuel  Co.  v.  Molloy,  (Mich. 
1903)  91  N.  W,  R^.  750,  9  Detroit  L<^:.  N.  410. 

Vlirturib^.— Partners  cannot  he  dispossessed 
of  their  partnership  property  by  a  levy  made 
to  enforce  the  payment  of  taxes  owing  ifldi- 
vidnally  by  one  member.  Meyer  v,  Larldn,  3 
Cat.  403 ;  Cuyahoga  County  v,  Benbam,  9  Ohio 
Cir.  Dec.  847,  18  Ohio  Cir.  Ct  863. 

Ooodt  In  the  Hands  of  an  Assignee  for  the 
benefit  of  creditors  may  be  distrained  for  taxes 
due  from  the  assignor.  Brlce  r.  McCarrell,  ai 
Pa.  Co.  Ct.  513.  But  in  Michigan  the' assignee 
Is  entitled  to  ten  days  immunity.  Lyon  v. 
Guthard,  52  Mich.  371. 

12.  Seising  Property  of  Third  Fttnon.—Atlantfc, 
etc.,  R.  Co.  V.  Cleins,  a  Dill.  (U.  S.)  17s ;  Du- 
bois V.  Webster,  7  Hun  (N.  Y.)  371 ;  Hallock 
V.  Rumsey,  32  Hun  (N.  Y.)  89;  Daniels  v. 
Nelson,  41  Vt  161,  98  Am.  Dec.  577;  Sumner 
V.  Pinney,  31  Vt.  717. 

18.  Iil«L  —  Bridwell  v.  Morton,  46  Ark.  73 ; 
Anderson  v.  State.  13  Miss.  459!  Sute  A 
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TftUng  Traaafi  Pnptrty  ftir  Undlnrd'i  Tum.  —  It  is  not  unusual  to  permit  the 
property  of  a  tenant  to  be  seized  for  taxes  owing  by  the  landlord  in  respect 
to  the  premises  occupied  by  the  tenant,'  and  possession  alone  is  sometimes 
made  conclusive  of  title  in  favor  of  the  distraining  officer.' 

TazM  Aueusd  Agslnit  Agniti.  —  Taxes  are  often  assessed  against  agents  and 
persons  in  control  of  property  for  others.  Such  persons  are  usually  given  a 
lien  on  the  property  for  their  reimbursement.*  Where  this  is  done  it  has 
been  held  that  the  tax  becomes  a  personal  charge  s^ainst  the  person  to 
whom  it  is  assessed,*  and  it  would  seem  that  he  might  in  such  case  be  per- 
sonally distrained  therefor.  But  it  has  been  held  that  the  property  of  a  Ixink 
cannot  be  seized  to  enforce  the  payment  of  a  tax  on  the  shares  of  the  stock- 
holders which  the  bank  is  by  statute  required  to  pay  for  them.*  The  same  is 
true  of  distillers  who  have  been  made  agents  of  the  state  in  collecting  taxes 
on  liquor  not  owned  by  them.* 

It  b  Bcttlad  that  Vzopirtj  Afltetod  wltii  a  PnUlo  Vm  cannot  be  distrained.  The 
wharves  of  a  city,'  and  such  property  of  a  gas  company  as  is  necessary  to 
operate  it,*  as  well  as  the  tools  and  fuel  used  by  a  railroad  company  in 
operating  the  road,*  come  within  this  principle.  The  same  rule  applies  to 
personalty  held  by  a  receiver  by  virtue  of  his  appointment,'®  and  generally  to 
all  property  in  the  custody  of  the  law."  But  coal  stored  by  a  railroad  com- 
pany for  its  future  use  and  liquor  dispensaries  operated  under  the  authority 
of  state  laws  are  not  exempt  from  distress.** 


Rowse,  49  Mo.  586 ;  Reynolds  v.  Fisher,  43 
Neb.  17a  [overrvXing  Hill  v.  Palmer,  33  Neb. 
632] ;  Mills  V.  Thurston  County,  16  Wash.  378. 

TaxM  a  Lim  on  Fenoiialty  from  Time  Collector 
receives  his  general  warrant.  Binkert  f. 
Wabash  R.  Co.,  98  lU-  ^05 ;  Farmer  L.  ft  T. 
Co.  V.  Memmtnger,  48  Ndi.  17, 

Vo  Um  MtU  IHitnJiit  er  Silnxt.— Maiah 
V.  Bird,  32  Fed.  Rep.  180;  Brice  v.  McCarrell, 
21  Pa.  Co.  Ct.  512;  Moore  v.  Marsh,  60  Pa. 
St.  46 ;  Wright  V.  Wigton,  84  Pa.  St.  163. 

Begirtration  of  the  Tax  X<len  is  required  in 
Louisiana.    Jacob  v.  Preston,  31  La.  Ann.  514. 

1.  Property  of  Tonaat  Liable  for  Landlord's 
TaxM.  —  McGregor  v.  Mon^omery,  4  Pa.  St 
237;  Brice  v.  McCarrell,  ai  Pa.  Co.  Ct.  512. 
But  see  Bartlett  v.  Wilson,  60  Vt.  644- 

C^rops  Qmrn  and  Katurad  upon  lands  are 
liable  to  distress  and  sale  for  the  taxes  assessed 
upon  them.  Blodgett  v,  German  Sav.  Bank, 
69  Ind.  153.  See  Gregory  v.  Wilson,  52  Ind. 
233. 

S.  Pesiearion  Soffleinit.  —  Sears  v.  Cottrell,  5 
Mich.  251 ;  Holt  v.  Johiuon,  14  Johns.  (N.  Y.) 
425;  Spencer  v.  M'Gowen,  13  Wend.  (N.  Y.) 
356;  Gilbert  v.  Moody,  17  Wend.  (N.  Y.)  354; 
Sheldon  v.  Van  Buskirk,  2  N.  Y.  473 ;  Hersee 
V.  Porter,  100  N.  Y.  403. 

Poseession. —  Where  possession  is  ambigtioua 
the  property  can  be  seized  only  for  taxes  of 
the  real  owner ;  e.  g.,  where  the  husband's  prop- 
erty is  used  jointly  by  him  and  his  wife,  it  can- 
not be  seized  for  her  taxes  even  though  at  the 
time  of  seizure  she  has  physical  possession  of 
it.  Hubbell  v.  Abbott,  (County  Ct.)  21  Misc. 
(N.  Y.)  780. 

Nor  has  a  boarder  such  possession  of  his 
landlord's  household  furniture  used  by  him  as 
will  authorize  a  seizure  of  it  for  the  boarder's 
taxes.  Denton  v.  Carroll,  4  N.  Y.  App.  Div. 
532,  See  also  Howard  v.  Augusta,  74  Me.  79 ; 
Stockwell  V.  Vietch,  (Supm.  Ct.  Gen.  T.)  15 


Abb.  Pr.  (N.  Y.)  413;  Lake  Shore,  etc,  R.  Co. 
V.  Roach,  80  N.  Y.  339. 

8.  Property  in  Control  of  Agent  —  Walton  v. 
Westwood,  73  III.  125;  Lockwood  v.  Johnson, 
106  111.  336;  Hutchinson  v.  Board  of  Equali- 
zation, 66  Iowa  35;  Orion  Tp.  v.  Axford,  113 
Mich.  179;  Spanish  River  Lumber  Co.  v.  Bay 
City,  113  Mich.  i8t ;  Minneapolis,  etc..  Eleva- 
tor Co.  V.  Traill  County,  9  N.  Dak.  313 ;  Palmer 
V.  Corwith,  3  Pin.  (Wis.)  267  ;  Merrill  v.  Cham- 
pagne Lumber  Co.,  75  Wis.  142. 

4.  Tax  a  Personal  Charge  Againit  Agent  — 
Orion  Tp.  V.  Axford,  113  Mich.  179;  Forstcr  v. 
Brown,  119  Mich.  86 ;  Pioneer  Fuel  Co.  v. 
Molloy,  (Mich.  1902)  91  N,  W,  Rep.  750. 

6.  Lands  Hot  Distralnablo  fbr  Taxea  Owiag 
Suureholden.  —  Seneca   First   Nat.   Bank  v. 
Lyman,  59  Kan.  410  Ireversing  Lyman  v.  Seneca 
First  Nat.  Bank,  6  Kan.  App.  74] :  Hull  v. 
Southern  Development  Co.,  89  Md.  8. 

6.  Fowble  V.  Kemp,  93  Md.  630. 

7.  Com.  V.  Louisville,  (Ky.  1898)  47  5.  W. 
Rep.  865. 

5.  Covington  Gas-li^t  Co.  v.  Coviogtoo,  84 
Ky.  94. 

8.  PnUlo  Um.  —  Chicago,  etc,  R,  Co.  v. 
Forest  County,  95  Wis.  80. 

10.  Property  in  Hattdf  of  BeeeiTar. —  McRae  v. 

Bowers  Dredging  Co.,  90  Fed.  Rep.  j6o ;  Adams 
V.  Haskell,  6  Gal.  113,  65  Am.  Dec.  491 ;  Palmer 
V.  Pettingill,  6  Idaho  346. 

11.  Property  in  Cnatody  of  Law.—  Yuba  Connty 
V.  Adams,  7  Cal.  3s;  I^nce  George's  County  v. 
Clarke,  36  Md.  306. 

Property  already  attached  is  subject  to  a 
constructive  seizure  by  the  eoUeeting  officer 
which  will  be  good  when  the  attachment  is  dis- 
solved.   Bristol  V,  MurfF,  49  La.  Ann.  357. 

12.  Chicago,  etc.,  R.  Co.  v.  Ellson,  113  Mich. 
30. 

18.  IMipennriea.  —  Sheffield    v.  Dispensa^ 

Com'ra,  iii  Ga.  i. 
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(4)  Lny  «ad  Btftnn.  —  The  formalities  attending  seizure  and  sale  are  eoverned 
by  principles  which  hardl}-  differ  from  those  applicable  to  other  similar  legal 
process  such  as  attachment  and  execution.'  The  official  at  whose  instance  a 
distress  warrant  is  issued  has  the  right  to  control  it  and  may  withdraw  it 
before  levy.'  The  statutory  provisions  as  to  the  time  and  mode  '  of  levy  and 
sale*  as  well  as  those  coiicerniijg  ihe  pioperty  on  which  the  process  is  to  be 
levied  ^  must  be  followed,  and  any  substantial  deviation  from  requirements 
made  for  the  benefit  of  the  taxpayer  will  render  the  seizure  invalid.*  The 
levying  officer  should  exercise  a  sound  discretion  as  to  the  property  seized, 
and  should  select  such  articles  as  will  best  facilitate  the  satisfaction  of  the 
tax  with  the  least  hardship  and  inconvenience  to  the  taxpayer.'  But  a  sale 
cannot  be  temporarily  enjoined  merely  because  the  market  is  unfavorable.'* 

Aotnal  Otutody  and  Control  of  the  Property  by  tht  Oolleetor  or  his  agent  is  necessary  to 
make  the  distress  valid,*  at  least  as  against  third  persons.'**  The  moment 
seizure  is  made,  the  possession  of  the  owner  ceases,  and  the  property  comes 
into  the  custody  of  the  levying  officer.'* 

AMoiiBt  of  Property.  —  The  Collector  should,  if  practicable,  distrain  no  more  of 
the  delinquent  property  than  is  sufficient  to  pay  the  tax.'* 

Effeet  of  LeTy.  —  As  in  case  of  ordinary  executions,  a  sufficient  levy  is  prima 
facie  satisfaction  of  the  tax,'*  and  a  grossly  excessive  levy  will  render  the 
seizure  void.'*  Where  more  property  than  is  necessary  to  make  the  tax  has 
been  seized,  the  sale  should  cease  when  enough  has  been  sold  to  satisfy 
the  tax.'* 

Dnty  to  Ibkf  Xouy  Aftw  Lny  —  Brtnra.  —  Having  once  seized  property,  the 
collector  must  make  his  money.  In  the  absence  of  statute^*  ne  has  no 
authority  to  accept  a  bond  to  secure  the  tax  or  for  the  forthcoming  of  the 


1.  I^ue  for  TuEM  JMial^pnu  to  flelanro  Mid 
Bxeoation.  —  Geoi^a  v.  Atlantic,  etc.,  R.  Co., 
3  Woods  (U.  S.)  435;  Kennedy  v.  Maiy  Lee 
Coal,  etc.,  Co.,  93  Ala.  494- 

PrMunption  of  Authority.  —  Where  a  doubt  as 
to  the  jurisdiction  of  an  officer  arises  from  the 
non-attachment  of  a  previously  unorganized 
county  it  will  be  resolved  in  favor  of  the 
validity  of  the  officer's  acts.  Perry  v.  Hogan, 
S  Kan.  App.  463. 

%.  Withdrawal  of  Warrant.  — HiU  v.  Allen, 
(Tenn.  Ch.  1896)  39  S.  W.  Rep.  893. 

Cotti  and  Pees. —  In  such  case  the  costs  and 
fees  which  would  accrue  in  favor  of  the  officer 
making  the  levy  do  not  attach.  Manhattan  R. 
Co.  V.  Merges,  167  N.  Y.  539,  aSirming  38  N.  Y. 
App.  Div.  lao;  Hill  v.  Allen,  (Tenn.  Cb.  1896) 
39  S.  W.  Rep.  892. 

S.  Time.— Veit  v.  Graff,  37  Ind-  253;  Le- 
favour  V.  Bartlett,  4a  N.  H.  555. 

Bemoral  sf  Taipayer. —  By  statute  it  is  gen- 
erally provided  that  the  collector  may  levy  forth- 
with upon  the  property  of  persons  about  to  re- 
move. Veit,  V.  Graff,  37  Ind.  253 ;  Dawson  v. 
Croisan,  18  Oregon  431. 

4.  Taylor  v.  Robertson,  16  Utah  330. 

5.  Howard  v.  Augusta,  74  Me.  79. 
8.  Time  of  Sale.  —  The  sale  of  distress  must 

take  place  in  a  reasonable  time  and  in  a  period 
not  shorter  than  that  fixed  by  statute.  Clemons 
V.  Lewis,  36  Vt.  673. 

Where  the  officer  advertises  to  sell  at  a  cer- 
tain time,  but  fails  to  do  so,  he  may  readvertise 
for  the  required  time  and  sell.  Souhegan  Nail, 
etc..  Factory  v.  McConihe,  7  N.  H.  309. 

So  a  sale  after  the  return  day  is  not  invalid 
in  Kansas  where  the  levy  waa  made  in  time. 
Uain  V.  Irby,  as  Kan.  499. 


?.  JeweU  p.  Swain,  57  N.  H,  506. 

8.  Breeze  v.  Haley,  10  Colo.  5. 

9.  TaUag  Possession.  —  Forth  v.  Pursley,  8a 
III.  152;  Dodge  V.  Way,  18  Vt.  457. 

Balky  Articles,  Constmotive  Seisure  Snfflcient.— 
St.  Anthony,  etc..  Elevator  Co.  v.  Bottineau 
County,  9  N.  Dak.  346 ;  New  Richmond  Lum- 
ber Co.  V.  Rogers,  68  Wis.  608. 
la  Forth  V.  Pursley,  83  111.  153. 
11.  Powewka  la  Lav. —  Bellocq  v.  New  Or- 
leans, 31  La.  Ann.  471;  Prevot  r.  Hennen,  5 
Mart.  (La.)  269;  Lacy  v.  Buhler,  8  Mart.  N.  S. 
(La.)  66a. 

18.  Amoukt  to  Be  Taken. —  Cone  v.  Forest,  136 
Mass.  97;  Thompson  v.  Currier,  34  N.  H. 

339. 

18.  Saffldont  Levy. —  Henry  v.  Gregory,  29 
Mich.  68 ;  Campbell  v.  Wyant,  36  W.  Va.  703. 

No  satisfaction  where  the  goods  are  retaken 
and  held  on  replevin.  Famsworth  Co.  v.  Rand, 
65  Me.  19. 

14.  Chamberlain  v.  Woolsey.  (Neb.  1903)  93 
N.  W.  Rep.  181,  judgment  afErmed  on  rehearing 
(Neb.  1903)  95  N.  W.  Rep.  38.  See  as  to  effects 
of  excessive  levy  infra,  this  section,  Liability  of 
Collector  —  To  Taxpayer. 

IB.  Amount  to  Be  Sold. —  Stead  v.  Gascoigne.S 
Taunt  527,  4  E.  C  L.  198 ;  Aldred  v.  Constable. 
6  Q-  B.  370,  51  E.  C  L.  370;  Williamson  v. 
Dow,  33  Me.  559;  Seeldns  v.  Goodale,  61  Me. 
doo.  14  Am.  Rep.  568;  Cone  v.  Forest,  136 
M»ss.  07. 

16.  Portheoming Bond. —  Inafew  jurisdictions 
forthcoming  bonds  or  bonds  to  secure  the  pay- 
ment of  the  tax  may  be  given  to  secure  a  re- 
lease of  property  seized  by  the  officer.  Curry 
T>.  Gila  County.  (Ariz.  1898)  53  Pac.  Rep.  4; 
Miller  v.  Wlsener.  45  W.  Va.  59- 
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goods,  and  such  a  bond  Is  void,*  it  being  contrary  to  public  policy  that  the 
collection  of  revenue  should  be  thus  postponed.  A  return  of  the  distress 
warrant  should  be  made  by  the  ofHcer  who  serves  it,  as  in  case  of  other  process; 
but  if  no  particular  form  is  prescribed  an  informal  return  is  sufficient.* 

(3)  Arrest  and  Imprisonment.  —  The  obligation  to  pay  taxes  is  sometimes 
reinforced  by  statutory  provisions  making  tne  failure  to  pay  a  misdemeanor, 
or  providing  for  summary  arrest  and  imprisonment  of  the  delinquent.  As  a 
means  of  enforcing  the  payment  of  taxes  on  property  this  method  has  never 
been  widely  adopted  in  the  United  States,  being  limited  to  a  few  of  the  New 
England  states,  and  is,  perhaps,  even  there  becoming  obsolete.*  But  fine  and 
imprisonment  are  still  used  in  various  parts  of  the  country  to  enforce  the  pay- 
ment of  poll  taxes,^  and  it  is  not  unusual  to  make  it  a  misdemeanor  to  engage 
in  an  occupation  classed  as  a  privilege  without  paying  the  license  fee  or  tax.* 
There  can,  of  course,  from  the  constitutional  standpoint,  be  no  question  as 
to  the  validity  of  a  statute  authorizing  arrest  and  iniprisonment  for  a  failure 
to  pay  taxes ;  *  nor,  where  this  remedy  is  permitted,  will  it  be  taken  away  by 
a  statute  abolishing  imprisonment  for  debt.'  The  right  to  seize  the  person 
of  the  delinquent  must,  of  course,  be  expressly  conferred  by  statute.**  It 
can  be  exercised  only  by  the  particular  person  authorized  to  commit  delin- 
quents,* and  such  person  can  act  only  upon  a  warrant  in  every  respect  legal. *• 

The  EzhAQitioB  of  ftrMoaitjr  is  usually  required  before  resorting  to  the  remedy 
of  arrest  and  imprisonment."    But  to  get  the  benefit  of  such  provision  the 


1.  FortbMmlnf  Bond  IdtbIU.  —  Hardestr  v. 

Price,  3  Colo.  556.  Compart  Packard  w.  Tia- 
dale,  50  Me.  376. 

2.  BetVTQ  Hot  H«eeiau7.  —  In  Vermont  no  re- 
turn of  the  rate  bill  or  warrant  under  which 
distress  is  taken  is  required.  Hence  if  one  is 
made  it  has  not  the  conclusive  effect  of  an 
official  return  and  may  be  contradicted  by  parol. 
Hathaway  v.  Goodrich,  5  Vt  65 ;  Spear  v.  Til- 
son,  24  Vt.  420 ;  Hackett  v.  Amsden,  S7  Vt.  43a. 

3.  Tadlcial  Comraltment  on  AppUoatlon  of  Ool- 
lootor.—  Under  statntea  in  JVenr  York  it  is  per- 
missible for  the  court  upon  the  application  of 
the  collector  to  enforce  the  tax  by  attachment 
or  fine  and  to  commit  the  delinquent  to  Jail  for 
contempt.  McMahon  v.  Redfield,  12  Daly  (N. 
Y.)  I ;  Matter  of  McLean,  62  Hon  (N.  Y.)  i ; 
Matter  of  Nichols,  54  N.  Y.  63. 

4.  ImprlioiiiiMiitfiHr  lUlon  ts  tvf  Voll  Tiz.— 
Reg.  V.  Morris,  ii  U.  C.  Q.  B.  392 ;  Draves  P. 
People,  9;  111.  App.  151 ;  State  v.  Jones,  121  N. 
Car.  616;  Collection  of  Poll-Tax,  Ji  R.  I.  582. 

5.  See  the  title  Occupation,  BusihsSb,  Aifb 
Privilege  Taxes,  vol.  21,  pp.  818-825. 

0.  CoutitatlonaUtr.  —  Murray  v.  Hoboken 
Land,  etc.,  Co.,  18  How.  (U.  S.)  273;  Mc- 
Mahon V,  Palmer,  102  N.  Y.  176,  55  Am.  Rep. 
796;  Crandall  v.  James,  6  R.  I.  144;  Bishop  «. 
Tripp,  !s  R.  I.  466;  Com.  V.  Byrne,  20  Gratt. 
(Va.)  165.  In  Collection  of  Poll-Tax,  21  R.  1. 
582,  the  Supreme  Court  of  Rhode  Island  said : 
"  The  constitution  requires  simply  the  conserva- 
tion, not  the  extension,  of  the  right  of  jury 
trial." 

7.  Abolition  oflmpritonmont  for  XMbi  —  Apple- 
fon  V.  Hopkins,  5  Gray  (Mass.)  530.  Compart 
Collection  of  Poll-Tax,  21  R.  I.  582. 

B.  KzproiB  Anfhorlty  Boqolrod  —  St.  Louis  v. 
Sternberg,  69  Mo.  289,  4  Mo.  App.  453 ;  St. 
Louis  f.  Green,  7  Mo.  App.  468:  Marshall  v. 
Wadsworth,  64  K.  H.  386 ;  Shaw  v.  Peckett,  26 
Vt.  482. 

Com.  V.  Deud,  8  Pa.  Dist  43i' 


19.  Wairut  WtOMj  OoMtrMi.  —  Witoox  v. 

Gladwin,  50  Conn.  77;  Jacques  v.  Parks,  96  M*. 
26S;  Aldrich  V.  Aldrich,  8  Met.  (Mass.)  102; 
Bntler  v.  Washbom,  25  N.  H.  257 ;  Gordon  r. 
Clifford,  28  N.  H.  403;  Colection  of  Poll-Taic. 
21  R.  L  582. 

A  Form  of  tlw  Vuruit  for  the  arrest  and 
commitment  of  delinquents,  aa  recommended  by 
the  Rkodt  Ulaitd  Snprone  Court,  appean  in 
Collectiott  of  Poll-Tax,  31  R.  I.  382.  See  also 
Wilcox  V.  Gladwin,  50  Conn.  77 ;  Flint  v.  Whit- 
ney, 38  Vt,  680. 

If  the  warrant  is  good,  the  right  to  arrest  is 
not  affected  by  the  fact  that  the  person  arrested 
was  not  liable  to  assessment,  Kelley  v.  Noyea, 
43  N.  H.  209 ;  Matter  of  Conklin,  36  Htm  (N. 
Y.)  588;  or  that  the  assessors  had  no  juriadic* 
Hon  whatever  over  the  taxpayer,  No-vell  *. 
Tripp,  61  Me.  426,  t4  Am.  Rep.  572. 

11.  SzhEtHtinioif  Perwmalty. —  Wilcox  v.  (^ad- 
win,  50  Conn.  77 ;  Lothrop  v.  Ide,  13  Qntf 
(Mass.)  93;  Gordon  v.  Clifford,  28  N.  H.  403; 
Marshall  v.  Wadsworth,  64  N.  H.  386;  Mft- 
Mahon  v.  Redfield,  12  Daly  (N.  Y.)  i ;  Henry  v. 
Tilson,  19  Vt.  447;  Com.  v.  Byrne,  20  Gratt 
(Va.)  ifis. 

ArTMt  uA  b^rfmnsMit  operates  in  New 
Hampshire  as  a  waiver  of  all  right  to  distrain 
or  proceed  against  property  thereafter.  BnUer 
V.  Washburn,  25  N.  H.  251. 

In  Rhodo  bland  arrest  and  imprisonment  is 
declared  to  be  a  cumulative  remedy,  and  wotdd 
not,  it  seems,  preclude  the  collector  from  resort- 
ing to  the  property  subsequentb'-  Colleetion  of 
Poll-Tax,  21  R.  I.  583, 

BMim  of  Valla  Boa*  as  IvUnM.-^  In  «a  lo- 
tion against  the  officer  for  an  unlawful  arrest  a 
return  of  "  no  goods  "  is  only  prima  facie  evi- 
dence in  his  behalf.  Lothrop  v.  Ide,  13  Gmy 
(Mass.)  93;  Pickard  v.  Howe,  12  Met.  (Mass.) 
207;  Bruce  V.  Holden,  21  Pick.  (Mass.)  187; 
Barnard  r.  Graves,  13  Met.  (Mass.)  94:  Ue- 
Mahon  V.  Redfield,  13  Daly  (N.  Y.)  i.  Contra, 
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taxpayer  should  make  a  distinct  and  immediate  offer  o£  specific  property,' 
available  for  execution,'  at  the  time  when  the  officer  proposes  to  take  him 
into  custody.^ 

Th*  Wanut  of  Amtt  tat  Uu  Voapsymait  if  Tum  Ii  TMsMl  u  dvU  Frotew,  and  hence 
one  cannot  be  arrested  in  his  own  house  upon  it  if  the  outer  door  is  shut.^ 

Amrt  Altar  Setnrn  Dty.  —  An  arrest  can  be  made  by  the  collector  even  after, 
the  expiration  of  the  ilme  limited  for  the  return  of  his  general  warrant.' 

4.  Liability  of  Collector  — a.  To  Taxpayer  — (i)  Protection  Afforded  by 
Regular  Process.  —  A  collector  who  is  lawfully  appointed,*  and  who  acts  under 
the  authority  of  a  warrant  fair  upon  its  face,'  is  completely  protected  thereby, 
and  is  liable  only  for  wrongs  and  irregularities  directly  chargeable  to  himself,* 


that  the  return  \*  condusive,  Matter  of  McLean, 
63t  Htm  (N.  Y.)  I. 

1.  Offtr  af  Fropartjr.  —  Henry  v.  Tilson,  sg  Vt 
44; ;  Flint  f.  Whitner,  28  Vt.  680. 

%.  Kinsley  v.  Hall,  9  N.  H.  190. 

8.  Time  (rf  Tender,  ~  Lothrop  v.  Ide,  13  Gray 
(Mass.)  93;  Kinsley  v.  Hall,  9  N.  H.  190;  Os- 
good V.  Welch,  19  N,  H.  105. 

&  Diieharge  In  Bankraptcj  does  not  discharge 
the  tax,  and  hence  the  taxpayer  is  stil]  liable  to 
arrest.  Aldrich  v.  Aldrich,  8  Met.  (Mass.)  loa. 
And  see  the  title  Ihsolvemcy  and  BAMUvrTCY, 
vol.  16,  pp.  778,  779. 

4.  Warrant  for  Arrest  of  Taxpayn  If  Cirll 
Ftmms. — Fitch  V.  Loveland,  Kirby  (Conn.) 
396;  Gordon  v.  Oifford,  aS  N.  H.  402;  Wil- 
Hams  V.  Spencer,  5  Johns.  (N.  Y.)  353;  Hub- 
bard V.  Mace,  17  Johns.  (N.  Y.)  127. 

In  order  to  effect  an  arrest  the  officer  may 
lawfully  open  an  outer  door  where  the  person 
AYoiding  arrest  has  taken  refuge  in  the  house 
of  another.   Gordon  v.  ClifTord,  28  N.  H.  403. 

Copy  of  Tarrant  of  Oommltmont  to  be  left  with 
jailer.  Wilcox  v.  Gladwin,  50  Cono.  77 ;  Fox- 
croft  V.  Nerens,  4  Me.  72 :  Gordon  v.  Qifford, 
>8  N.  H.  403.  This  copy  must  contain  a  oer- 
tification  by  the  officer  of  bis  acts  in  connection 
with  the  arrest,  such  as  precedent  notice  ^nd 
absence  of  chattels.  Such  certificate  where  de- 
fective cannot  be  amended  in  a  subsequent  ac- 
tion for  false  imprisonment,  nor  is  parol  |MW>f 
admissible  to  cure  the  defect.  Henry  v.  Tilson, 
19  Vt.  447. 

B.  Arrart  Altar  Time  fat  Baton  •(  Oenttal 
Warrant.  —  Bassett  v.  Porter,  4  Otsb.  (Mass.) 
487.  But  costs  may  be  denied  the  officer  in 
•such  case.    Orneville  v.  Pearson,  61  Me.  532. 

Detention  can  be  continued  only  until  the 
fax  and  all  lawful  fees  are  paid.  An  officer  is 
gnilty  of  false  imprisonment  who  detains  the 
delinquent  to  enforce  the  payment  of  excessive 
charges.   Wilcox  v.  Gladwin,  50  Conn,  77. 

Vnrm  of  Bond  given  for  release  of  taxpayer 
tmder  poor  debtor's  law,  see  Skinner  v.  Lyford, 
73  Me.  382.  Where  a  collector  is  sttmmarily 
seized  for  a  failure  to  pay  over  faxes  collected 
by  him,  no  bond  is  authorized  to  be  taken. 
Daggett  V.  Everett,  ig  Me,  373. 

fl.  Butler  V.  Nevin,  88  111.  575.  One  who  has 
Ttt}  title  to  the  office  of  collector  is  not  pro- 
tected.  Brewster  v.  Hyde,  7  N.  H.  *o6. 

7.  Warrant  fUr  on  Its  Vaee.— ^Rawson  v. 
Spencer,  113  Mass.  40;  Underwood  t>.  Robinson, 
106  Mass.  396 ;  Hubbard  v.  Garfield,  los  Mass. 
72;  Sherman  v.  Torrey,  gg  Mass.  47a;  Bird  v. 
Pet^ins,  33  Mich.  28;  Byles  v.  Genung,  53 
lOdu  504;  Warrenabtirg  v.  MtUer,  77  Mo.  96; 


Savacool  v.  Booghton,  5  Wend.  <N.  Y.)  170, 
31  Am.  Dec.  181;  Hilbish  v.  Hower,  58  Pa. 

St.  93. 

Prooaai  Irregnlar  on  Its  7aoo  lo  Be  Protottton. 

—  Atwell  V.  Zeluff,  26  Mich.  1 18 ;  Mogg  v.  Hall, 
83  Mich.  576.  For  instance,  where  the  tax  roll 
is  uncertified,  Van  Rensselaer  v.  Witbeck,  7  N. 
Y.  517;  Westfall  v.  Preston,  49  N.  Y.  349; 
Smith  V.  Mosher,  (Supm.  Ct.  Gen.  T.)  9  N.  Y. 
Supp.  786,  56  Hun  <N.  Y.)  643;  or  lacks  the 
signature  and  seal  of  the  assessing  officer,  St. 
Louis,  etc.,  R.  Co.  v.  Apperson,  97  Mo.  300. 

8.  Extent  of  Prottotioa  Afltodad  by  Begalar 
Process— C/«ii*d  Statet.  —  Utica  First  Nat. 
Bank  V.  Waters,  19  Blatchf.  (U.  S.)  243; 
ErsUne  v.  Hohidiach,  14  Wall.  (U.  S.)  613. 
AiabAma.  —  Lott  v.  Hubbard,  44  Ala.  593. 
Arksmtas.  —  Sanders-  v.  Simmons,  30  Ark. 
374- 

ConMcf fewf.  —  Netli  v.  Crofu^  30  Ginn.  580; 
Watson  V.  Wataon,  9  G>aii.  140,  33  Am.  Dec. 

324. 

Illinois.  —  Chiniquy  r.  People,  78  111.  571 ; 
Hill  V.  Figley,  35  IlL  156;  Shaw  v.  Dennis,  10 
HI.  40s. 

Indiana. — Noland  v.  Bnsby,  aS  Ind.  154: 
Ewing  V.  Robeson,  15  Ind.  sfi. 
LoiUtimta.  —  Brainard  v.  Head,  is  La,  Am. 

489. 

Maine.  —  Carville  v.  Additon,  62  Me.  459; 
Nowell  V.  Tripp,  61  Me.  426,  14  Am.  Rep.  573; 
Seekins  f.  Goodale,  61  Me.  400,  14  Am.  Rep. 
568;  Bethel  v.  Mason,  55  Me.  501;  Jtxildns  v. 
Reed,  48  Me.  386;  CaldweU  v.  HawUns,  40  Me. 
536;  Ford  V.  Qons^,  8  He.  343,  33  Am.  Dec. 
513. 

Massachusetts.  —  Koycs  v.  HsverhiU,  11 
Cusfa.  (Mass.)  338 ;  Howard  v.  Proctor,  7  Gray 
(Mass.)  128;  Hays  v.  Drake,  6  Gray  (Mass.) 
389;  Aldrich  v.  Aldrich,  8  Met.  (Mass.)  103; 
Upton  V.  Holden,  5  Met.  (Mass.)  360;  Sprague 
V.  Bailey,  19  Pick.  (Mass.)  436;  Holden  v. 
Eaton,  ft  Pick.  (Mass.)  436;  Cone  v.  Forest, 
136  Mass.  97;  Rbwsod  v.  Spencer,  113  Male. 
40;  Underwood  v.  Robinson,  io€  Mass.  396; 
Hubbard  v.  Garfield,  103  Mass.  72 ;  Stetson  v. 
Kempton,  13  Mass.  273,  7  Am.  Dec.  149;  Col- 
man  V.  Anderson,  10  Mass.  105;  King  v.  Whit- 
comb,  I  Met.  (Mass.)  328. 

Michigan.  —  Byles  v.  Genung,  52  Mteb.  504; 
Silsbee  v,  Stockle.  44  Midi.  563 ;  Moss  v.  Cum- 
mings,  44  Mich.  359;  Mathews  v.  Denamore, 
43  Mich.  461 ;  Bird  v.  Perkins,  33  Mich.  28 ; 
Le  Roy  v.  East  Saginaw  City  R.  Co.,  18  Mich. 
3.13,  100  Am.  Dec.  162;  Wall  v.  Trumbidl,  16 
Mich.  338. 

Mitttmri.  —  'Bwmn  v.  Harris,  52  Mo.  306; 
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even  though  the  tax  is  illegal,'  or  the  property  exempt  from  taxation,*  unless 
the  exemption  be  properly  claimed.*  If  the  process  is  regular,  it  protects  the 
officer  though  it  is  rendered  invalid  by  reason  of  some  tact  not  appaicnt  on 
its  face.^  Nor,  in  general,  is  knowledge  on  the  part  of  the  officer  material 
on  the  question  as  to  whether  he  should  execute  the  process  or  not.  If  a  fact 
•c<Hnes  to  his  knowledge  which  shows  the  tax  to  be  illegal,  he  may  still  execute 
the  warrant  with  impunity,  for  the  law  has  not  made  him  the  judge  of  the 
effect  of  any  other  facts  than  those  which  appear  on  the  process  itselt.^  The 


North  Missouri  R.  Co.  v.  MBguire,  49*  Mo.  483 ; 
Walden  V.  Dudley,  49  Mo.  419;  State  v.  Dulle, 
48  Mo.  283 ;  St.  Louis  Mut.  L.  Ins.  Co.  v. 
Charles,  47  Mo.  463 ;  St,  Louis  Bldg.,  etc, 
Assoc.  V.  Lightner,  47  Mo.  393;  Glasgow  v. 
Rowse,  43  Mo.  480 ;  Turner  v.  Franklin,  29  Mo. 
285. 

New  Hampshire.  —  Gove  v.  Newton,  58  N.  H. 
359;  Kinsley  v.  Hal),  9  N.  H.  190. 

New  KorA.  —  Doolittle  v.  Doolittle,  31  ^rb. 
(N.  Y.)  313;  Johnson  tf.  Learn,  30  Bart). 
(N,  Y.)  616;  Patchin  v.  Ritter,  27  Baib.  (N. 
Y.)  34;  Troy,  etc.,  R.  Co.  v,  Kane,  72  N.  Y. 
614;  Bullis  V.  Montgomery,  50  N.  Y.  353; 
Abbott  V.  Yost,  3  Den.  (N.  Y.)  86;  Parker  v. 
Walrod,  16  Wend.  (N.  Y.)  514,  30  Am.  Dec. 
134;  Reynolds  v.  Moore,  9  Wend.  (N.  Y.)  35, 
34  Am.  Dec.  116;  Alexander  v.  Hoyt,  7  Wend. 
(N.  Y.)  89;  Savacool  v.  Boughton,  5  Wend. 
(N.  Y.)  171)  31  Am.  Dec.  181;  Lake  Shore, 
etc.,  R.  Co.  V.  Roach,  80  N.  Y.  339 ;  Sheldon  v. 
Van  Buskirk,  2  N.  Y.  473  ;  Balcy  v.  Wortsman, 
(Supm.  Ct.  Gen.  T.)  2  N.  Y.  St.  Rep.  346,  41 
Hun  (N.  Y.)  637;  Bradley  v.  Ward,  58  N.  Y. 
401  ;  Chegary  v.  Jenkins,  5  N,  Y.  376;  Strong 
V.  Walton.  47  N.  Y.  App.  Div.  1 14 ;  Hudler  v. 
Golden,  36  N.  V.  446. 

North  Carolina.  —  State  v.  Lutz,  65  N.  Car. 
503. 

Ohio.  —  Loomis  v.  Spencer,  i  Ohio  St.  153. 

Pennsylzania.  —  Cunningham  v.  Mitchell,  67 
Pa.  St.  78;  Billings  v.  Russell,  23  Fa.  St.  189, 
62  Am.  Dec.  330. 

Rhode  Island.  —  Peckham  v,  Bicknell,  11  R. 
I.  596. 

tyiseonsin.  —  McLean  v.  Cook,  33  Wis.  364 ; 
Sprague  v.  Birchard,  i  Wis.  457. 

The  collector  is  not  a  trespasser  if  any  of 
the  several  warrants  in  his  possession  are 
valid,  though  the  others  are  illegal,  it  being 
presumed  that  he  acts  under  the  lawful  process. 
Woolsey  v.  Morris,  96  N.  Y.  311;  Hays  v. 
Drake,  6  Gray  (Mass.)  387 ;  Bird  v.  Perkins, 
33  Mich.  38. 

1.  TaxUl^al. —  Prince  v.  Thomas,  11  Conn. 
473 ;  Thames  Mtg.  Co.  v.  Lathrop,  7  Conn. 
550;  Lincoln  y.  Worcester,  8  Gush.  (Mass.)  55; 
Ranney  v.  Bader,  67  Mo.  476 ;  Rubey  v.  Shain, 
54  Mo.  207 ;  State  v.  Dulle,  48  Mo.  283 ; 
Abbott  V.  Yost.  2  Den.  (N,  Y.)  86;  Chegary  v. 
Jenkins,  5  N.  Y.  376 ;  Baley  v.  Wortsman, 
(Supm.  Ct.  Gen.  T.)  3  N.  Y.  St.  Rep.  346,  41 
Hun  (N.  Y.)  637 ;  Gore  v.  Hastin,  66  N.  Car. 
371 ;  State  v.  Lutz,  65  N.  Car.  503.  Aliler, 
where  the  levy  is  wholly  void,  McPike  v.  Pew, 
48  Mo.  525.  And  see  Graham  v.  Parham.  33 
Ark.  676 ;  Greenwell  v.  Com.,  78  Ky.  330 ;  Huse 
V.  Merriam,  3  Me.  376;  Baldwin  v.  McOinch, 
t  Me.  1 03. 

The  Brnnsdy  «f  tlu  Tupayer  is  to  proceed  to 
arrest  the  collcctfon  of  the  tax,  Ranney  v. 


Bader,  67  Mo.  476;  Rubey  v.  Sbain,  54  Mo. 
307;  Beach  v.  Furman,  9  Johns.  (.N.  Y.)  329; 
or  to  proceed  against  the  persons  who  ill^ally 
assess  the  tax  or  issue  the  warrant,  Loomis  r. 
Spencer,  i  Ohio  St.  154;  Thames  Mfg.  Co.  v. 
Lathrop,  7  Conn.  550 ;  Moore  v.  Allegheny,  18 
Pa.  St,  58;  Weimer  v.  Bunbury,  30  Mich.  201; 
Baley  v.  Wortsraar,  i,Supm.  Ct.  Gen.  T.)  3  N. 
Y.  St.  Rep.  346,  41  Hun  (N.  Y.)  637;  Alex- 
ander V.  Hoyt,  7  Wend.  (N.  Y.)  8g;  Beach  v. 
Funnan,  9  Jofaiu.  (  N.  Y.)  339 ;  ICelley  v.  Noyea, 
43  N.  H.  309;  Henry  v.  Sargeant,  13  N.  H. 
331,  40  Am.  Dec.  146. 

In  yermont  tax  bills  and  warrants  thereoo 
regularly  issued  are  not  of  themselves  suffi- 
cient to  protect  the  collector  of  taxes  for  town- 
ship purposes  unless  supported  by  proof  that 
the  tax  was  lawfully  imposed.  Wheelock  0. 
Archer,  36  Vt.  380;  Shaw  v.  Peckett,  35  Vt 
423 :  Spear  v.  Tilson,  34  Vt.  420 ;  Parkhnrst  v. 
Stunner,  33  Vt.  538,  56  Am.  Dec.  94 ;  Downing 
V.  Roberts,  21  Vt.  441  ;  Downer  v.  Woodbury, 
19  Vt.  329;  Collamcr  v.  Drury,  16  Vt.  574; 
Hathaway  v.  Goodrich,  5  Vt.  65. 

2.  Property  T'^snrt.  —  i£rskine  v.  Hohnbach, 
14  Wall.  (U.  S.)  613  i  Kelley  v.  Noyes,  43  N.  H. 
aog ;  Blanchard  v.  Goss,  a  N.  H.  491 ;  Beach  v. 
Furman,  9  Johns.  (N.  Y.)  329;  Moore  v. 
Allegheny,  18  Pa.  St  55.  Contra,  where  the 
property  is  specifically  exempt  by  constitutional 
provision.  Walden  v.  Dudley,  49  Mo.  419 1 
St^e  V.  Schacklett,  37  Mo.  280 ;  St.  Loui$ 
Bldg.,  etc..  Assoc.  v.  Lightner.  47  Mo.  393;  St. 
Louis  Mut.  L.  Ins.  Co,  v,  Charles,  47  Mo.  462. 

So,  where  the  person  is  exempt,  as  in  the 
case  of  a  minister  of  the  gospel,  it  lias  been 
held  that  a  constable  is  guilty  of  a  trespass  in 
seizing  property  under  a  warrant  in  every  re- 
spect regular.  Baldwin  z'.  McOinch,  i  Me.  102. 
S.  Strong  V.  Walton.  47  N.  Y.  App.  Div.  114. 
4.  Latent  Dsfect.  —  Lott  v.  Hubbard,  44  Ala. 
593;  Cornell  V.  Barnes.  7  Hill  (N.  Y.)  3S: 
People  V.  Warren,  s  Hill  (N.  Y.)  440;  Webber 
V.  Gay,  24  Wend.  (N.  Y.)  485;  Earl  v.  Canp, 
16  Wend.  (N.  Y.)  562. 

B.  Xttovledg*  ani)  OpiaioB  of  Officer  ImmatsrisL 
—  Watson  V.  Watson,  9  Conn.  140,  23  Am. 
Dec.  324;  Kellar  v.  Savage,  17  Me.  444^  '° 
Me.  199;  Smvth  z:  Titcomb,  .11  Mc.  >73\ 
Walden  v.  Dudley,  49  Mo.  419;  Qark  v.  Brajt- 
don,  37  N.  H.  $62 ;  Kelley  v.  Noyes,  43  N.  H. 
309;  State  v.  Roberts.  53  N.  H.  492:  Roberts  r. 
Holmes,  54  N.  H.  560;  Gove  v.  Newton,  s* 
N.  H.  359;  People  v.  Warren,  5  Hill  (N.  Y.) 
440;  Cunningham  f.  Mitchell.  67  Pa.  St.  78. 

A  collector  cannot  be  held  chargeable  with 
notice  of  irregularities  in  a  tax  levy  by  reason 
of  his  having  been  a  member  of  the  taxins 
hoard  when  the  tax  was  levied.  Bird  v.  Per- 
kins, 33  Mich.  38;  Wall  V.  Tmmbull.  t6  HtcL 
238.  Contra,  Leach  man  v.  Dougherty,  81  111.  3«4* 
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contrary  has  been  held  in  Illinois,^  and  a  few  decisions  apparently  supporting 
the  view  taken  by  this  court  are  found  elsewhere.* 

Only  Offiolal  Aott  PriTll«g6d.  —  It  should  be  observed  that  only  the  official  act 
of  the  collector  is  thus  privileged.  The  property  taken  is  not  vested  in  him 
if  the  tax  be  unlawful.  Hence,  though  he  cannot  sue  in  trespass.'  the  party 
aggrieved  can  maintain  detinue  or  replevin  to  recover  the  property  wrongfully 
taken,''  unless  such  remedies  are  denied  by  statute.* 

Vot  liabls  for  Taxu  Paid  under  FrotML  —  In  most  states  provisions  are  made  for 
the  recovery  of  illegal  taxes  paid  under  protest.  Such  an  action  is  properly 
brought  against  the  beneficiary  of  the  tax,  and  the  collector  is  not  suable,* 
unbss,  as  has  been' held,  he  still  retains  the  money  in  his  own  hands.' 

(2)  Unauthorized  Acts^  —  For  damage  resulting  from  acts  not  in  conformity 
with  the  authority  conferred  by  his  process,  the  collector  is  personally  liable 
to  tiie  party  aggrieved.®  He  must  not  levy  too  soon,*  nor  hold  the  property 
too  long  before  selling,**  nor  sell  in  a  place  different  from  that  specified  by 
law,"  nor  make  an  excessive  levy  or  sale.'*  The  collector  is  bound  to  accept 
lawful  money  in  pi/ment  of  taxes  and  such  other  medium  as  the  taxing 
authorities  permit,*'  or  are  bound  by  law,'*  or  cohtract,**to  receive;  and  it, 
after  the  tender  of  such,  the  collector  proceeds  he  will  be  liable  for  the  seiz- 
ure,'* although  he  is  prohibited  from  receiving  the  particular  funds  by  an 
unconstitutional  statute.*'  An  abuse  of  the  authority  granted  by  law  done 
subsequent  to  the  seizure  makes  the  officer  liable  as  trespasser  ab  inUto,^^  as 
where  he  sells  personalty  at  a  sacrifice  within  two  hours  after  seizure  and 


1.  Oontni,  TtvtiM  ot  Latent  Defect —  Barnes  v. 
Barber,  6  111.  406 ;  Guyer  v.  Andrews,  1 1  111. 
494;  McDonald  t>.  Wilkie,  13  111.  as,  S4  Am. 
Dec.  423  ;  Hill  v.  Figley,  25  III.  156;  Leachman 
V.  Dougherty,  81  111.  334. 

2.  In  Suydam  v.  Keys,  13  Johns.  (N.  Y.) 
444,  the  fact  which  rendered  the  tax  void  was 
jurisdictional.  The  person  whose  property  was 
seized  was  a  nonresident,  and  the  taxing  au- 
thorities had  power  to  tax  resident  inhabitants 
only.  In  Bergen  v.  Clarkson,  6  N.  J.  L.  353, 
the  l^-law  under  which  the  tax  was  imposed 
was  void.  In  Graham  v.  Parhani,  32  Ark.  676, 
the  tax  exceeded  a  constitutional  limitation. 
See  Savacoo!  v.  Boughton,  s  Wend,  (N.  Y.) 
171,  21  Am.  Dec.  181,  where  the  early  New 
York  cases  are  criticised  or  distinguished. 

S.  Sheldon  v.  Van  Buskirk,  2  N.  Y.  473. 

4.  B60OT«r7  of  Freperty.  —  Atlantic,  etc.,  R. 
Co.  V.  Cleins,  2  Dill.  (U.  S.)  175;  McKay  v. 
Batchellor,  2  Colo.  591;  Morford  v.  Unger,  8 
Iowa  82;  Beach  v.  Botsford,  i  Dougl.  (Mich. 
199)  40  Am.  Dec.  45:  Le  Roy  v.  East  Sag- 
inaw City  R.  Co.,  18  Mich.  233,  100  Am.  Dec. 
162 ;  Henry  v.  Bell,  75  Mo,  194 ;  Wright  v. 
Briggs,  2  Hill  (N.  Y.)  77;  Dubois  v.  Webster, 
7  Hun  (N.  Y.)  371 ;  Lake  Shore,  etc.,  R.  Co.  v. 
Roacb,  80  N.  Y.  339;  Hudler  v.  Golden,  36 
N.  Y.  446. 

5.  Hallock  V.  Rumsey,  33  Hun  (N.  Y.)  So. 

6.  Taxes  Paid  under  Protest.  —  Hodgson  v. 
Dexter,  i  Cranch  (U.  S.)  345;  Elliott  v. 
Swartwout,  10  Pet.  (U.  S.)  137;  Cnitchfield  v. 
Wood,  16  Ala.  702;  Phelan  v.  San  Francisco, 
I30  Cal.  I ;  Lewis  County  v.  Tate,  10  Mn.  650; 
Enloe  V.  Hall,  i  Humph.  (Tenn.)  303 ;  Dickins 
V.  Jones,  6  Yerg.  (Tenn.)  483,  27  Am.  Dec. 
488.  But  see  Mendocino  Bank  v.  Chalfant,  51 
Cal.  369. 

7.  Hardesty  v.  Fleming,  s?  Tex.  395. 

8.  Meyer  v.  Larkin,  3  Cal.  403. 
As  to  liability  and  burden  of  proof  in  cue  of 


n^igent  it^ury  to  chattels  distrained,  see  Bus- 
well  V.  Fuller,  89  Me.  600. 

9.  Veit  V.  Graff,  37  Ind.  353. 

10.  Detention  Prior  to  Sale.  —  Farnsworth  Co. 
V.  Rand,  65  Me.  19;  Brackett  v.  Vining,  49 
Me.  336;  Pierce  v.  Benjamin,  14  Pick,  (Mass.) 
356,  25  Am.  Dec.  396;  Souhegan  Nail,  etc.. 
Factory  v.  McConihe,  7  N.  H.  309;  Ordway  V. 
Ferrin,  3  N.  H.  69. 

Detention  for  a  short  period  longer  than  the 
law  provides,  before  sale,  does  not  make  tbe 
officer  a  trespasser  ab  initio,  but  if  damage 
results  it  may  be  recovered  by  action.  Bird  v. 
Perkins,  33  Mich.  a8. 

11.  Place  ftt  Sale. —  Prince  v.  Thomas,  11 
Conn.  472. 

18.  Ezoesslve  LoTy. —  Williamson  v.  Dow,  33 
Me.  5S9;  Libby  v.  Burnham,  15  Mass.  144; 
Cone  V.  Forest,  136  Mass.  97;  Thompson  v. 
Currier,  24  N.  H.  339. 

In  determining  what  is  an  excessive  levy  the 
officer  is  allowed  to  exercise  a  very  liberal  dis- 
cretion. Com.  V,  Lightfoot,  7  B.  Mon.  (Ky.) 
298;  Jewell  V.  Swain,  $7  N.  H.  506. 

niostratlens  of  Exoeisive  Lev;.  —  Roser  v. 
Georgia  L.  &  T.  Co.,  (Ga.  1903)  44  S.  E.  Rep. 
994;  Chamberlain  v.  Woolsey,  (Neb.  1903)  93 
N.  W.  Rep.  181 :  on  rehearing,  (Neb.  1903)  95 
N.  W.  Rep.  38.  See  also  7  Ehcyc.  of  Pl.  and 
Pr.,  pp.  39  et  seq.,  title  Distress. 

IS.  Sheridan  v.  Rahway,  44  N.  J.  L.  s??; 
Ysleta  V.  Lowenstein,  (Tex.  Civ.  App.  1894^ 
3S  S.  W.  Rep.  444- 

14.  Frier  v.  State,  11  Fla.  300;  Sheridan  v. 
Rahway.  44  N.  J.  L.  587. 

15.  Poindexter  v.  Greenhow,  114  U.  S.  370. 

16.  Willis  V.  Miller,  39  Fed.  Rep.  338. 

17.  law  Prohibiting  Beeetpt  of  ?«rtloularTBiida 
Invalid.  — White  v.  Greenhow,  114  U.  S.  307; 
Chaffio  V.  Taylor.  114  U.  S.  309. 

18.  Trespass  ab  Initio  —  England.  —  Six  Cai^ 
penters  Case,  8  Coke 
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without  any  notice  to  the  public.    Likewise,  if  he  collects  taxes  from  one  in 

no  way  liable,'  or  demands  and  receives  more  than  his  list  calls  for,*  he  must 
refund,  and  the  fact  that  the  money  may  still  be  in  the  hands  of  his  deputy.* 
or  has  already  been  turned  over  to  the  local  authorities,^  constitutes  no  defense. 

b.  Duties  and  Liability  to  the  Public  — (i)  Duty  to  Collect 
Negligence,  —  Unless  the  taxes  should  be  remitted  by  competent  authority,* 
the  collector  must  proceed  to  the  timely  collection  of  all  taxes  properly 
assessed  and  certified  to  him,*  provided,  of  course,  the  warrant,  general  or 
spetial,  under  which  he  is  expected  to  act  is  sufficiently  regular  to  afford  pro- 
tection.'' If  so,  he  should  obey  its  mandate.^  In  collecting  the  tax  he  must 
exercise  due  diligence,  and  he  is  liable  for  all  taxes  lost  by  reason  of  his  negli- 
gence."  Even  where  the  tax  is  in  part  illegal  he  should  collect  to  the  extent 
of  the  valid  tax  if  it  can  be  separated.^*  So  he  is  liable  for  taxes  for  which 
he  has  receipted  without  receiving  payment."    He  is,  of  course,  not  liable  for 


California.  —  Mendocino  Bank  v.  Chalfant, 
51  Cal.  369- 

ConnecticHt,  —  Prince  v,  Thomas,  11  Conn. 
473. 

Indiana.  —  Veit  v.  Graff,  37  Ind.  353. 

Maine.  —  Farnsworth  Co.  v.  Rand,  65  Me.  19; 
Brafckett  V.  Vinins,  49  Me.  3S6. 

Massachutetlt.  —  Pierce  v.  Benjamin,  14 
Pick.  (Mass.)  356,  25  Am.  Dec.  396;  Libby  v. 
Bumbam,  15  Mass.  144. 

N&w  Hampthire.  —  Blake  v.  JohoMm,  1  N.  H. 
91. 

Vtrmont.  —  Wilson  v.  Seaver,  38  Vt  an. 

1.  Blake  v.  Johnson,  i  N.  H.  91. 

For  example,  if  be  enforces  a  priTilege  tax 
against  one  not  in  business,  Stewart  v.  Atlanta 
Beef  Co.,  93  Ga.  la,  44  Am.  St.  Rep.  119;  or  en- 
forces a  local  levy  against  one  who  is  not  an 
inhabitant  of  the  district  over  which  the  levy- 
ing board  has  jurisdiction,  Siqrdam  v.  Keya,  13 
Johns.  (N.  Y.)  444. 

S,  Fosa  V.  Whitehouie,  94  Me.  491. 

5.  Stewart  v.  Atlanta  Beef  Co.,  93  Ga.  is, 
44  Am.  St.  Rep.  119. 

4.  Foss  V.  Wfaitehonse,  94  Me.  491. 

6.  Montgomery  County  Ct.  v.  Chenault,  (Ky. 
1898)  47  S.  W.  Rep.  457- 

Osneellation  or  Release  of  Taxes  by  County 
Board,  see  Grundysen  v.  Polk  County,  57  Minn, 
aia;  State  v.  Central  Pac.  R.  Co.,  10  Nev.  47. 

«.  Itaty  to  Oolleot.— Fidelity,  etc,  Co.  v.  Mo- 
bile County,  124  Ala.  144;  People  v.  Smith, 
I  S3  Cal.  70. 

Hotioe.  —  Where,  however,  he  is  entitled  to 
notice  and  it  is  not  given  or  Is  not  given  ac- 
cording to  law,  the  collector  is  not  liable  for 
failure  to  collect.  Adams  v.  Brennan,  72  Miss. 
894. 

When  AMflMment  Vnnecessary.  — A  sheriff 
specially  empowered  to  collect  taxes  on  cattle 
driven  into  tibe  state  for  grazing  may  act  with- 
out authority  from  the  assessor.  Wright  v, 
Stinson,  16  Wash.  368, 

Threat  of  InJnnetliHi  Bait  no  excuse  for  delay 
or  failure  to  collect.  Lyons  v.  Breckinridge 
County  Ct.,  101  Ky.  715. 

7.  Regularity  of  Warrant. —  Reynolds  v.  Lof- 
ton, 18  Ga.  47;  Barlow  v.  Sumter  County,  47 
Ga.  639;  School  Dist.  v.  Clark,  33  Me.  482; 
Bachelder  v.  Thompson,  41  Me.  539 ;  Frankfort 
V.  White,  41  Me.  537;  Orneville  v.  Pearson, 
61  Me.  552;  Boothbay  v.  Giles,  64, Me.  403,  68 
Me.  j6i ;  Pearson  v.  Canney,  64  Me.  18S; 
Waldron  v.  Lee,  5  Pick.  (Mass.}  3*8;  Wades- 
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boro  V.  Atkinson,  107  N.  Car.  317.  See  also 
Tunbridge  v.  Smith,  48  Vt.  648. 

8.  OffiaerXaitOberthsProesw.— Utica  First 
Nat.  Bank  v.  Waters,  19  Blatcbf.  (U.  S.)  34^: 
Albany  City  Nat  Bank  v,  Maher,  19  Blatchf. 
(U.  S.)  175;  Kellar  v.  Savage,  ao  Me.  199; 
Smyth  V,  Titcomb,  31  Me.  a8a;  Walden  v.  Dud- 
ley, 49  Mo.  419;  Gove  V.  Newton,  58  N.  H. 
359- 

9.  TaxM  Lost  Throogh  HegUyenoe —  Alabama. 
Jackson  County  v.  Gullatt,  84  Ala.  243. 

California.  — ■  People  v.  Smith,  1 23  Cal.  70. 
Louisiana.  —  Scaitoroagh  v.  Stevens,  3  Rob. 
(La.)  147- 

Main*.  —  Richmond  v.  Brown,  66  Me.  373. 
MMcJ^HWf Ij.  —  Colerain  v.  Bell,   9  Met. 
(Mass.)  499. 

Mississippi.  —  Marlar  v.  State,  6a  Miss.  677. 

New  Hampshire.  —  Pittsbui^  v.  Tabor,  61 
N.  H.  100. 

New  Jersey.  —  Painter  v.  Blairstown  Tp.,  43 
N.  J.  Eq.  317.  , 

Tennessee.  —  Prmce  v.  Britt,  8  HeislE. 
(Tenn.)  290  i  Sttte  v.  Britt,  8  Heisk.  (Tcnn.) 
298 ;  Governor  v.  McEwen,  5  HumfAu  (Tenn.) 
241. 

Vo  Delbiilt. —  No  default  on  the  part  of  the 
collector  is  shown  where  the  failure  of  the 
tax-payer  to  pay  is  due  to  a  claim  on  his  part 
that  the  property  is  exempt  from  taxation. 
Adams  v.  Stonewdl  Mfg.  Co.,  80  Miss.  94. 

The  collector  cannot  be  charged  with  negli- 
gence in  failing  to  collect  where  the  tax  list  is 
not  furnished  to  him  in  the  time  prescribed  by 
law.    Gutches  v.  Todd  County,  44  Minn.  383. 

Where  the  illegal  tax  is  severable  from  tiie 
rest,  the  collector  must  collect  so  much  as  is 
rightly  doe.    Clifton  v.  Wynne,  80  N.  Car.  145. 

If  he  dischages  his  duty  with  diligence  he 
cannot  be  held  for  sums  not  actually  received. 
State  p.  Daspit,  30  La.  Ann.  it  12;  Gutches  v. 
Todd  County,  44  Minn.  383. 

10.  Separation  of  Legal  from  Illegal  Tax.  — 
Mendocino  Bank  v.  Chalfant,  51  Cal.  369;  Vas- 
salboro  V.  Nowell,  75  Me.  S45;  Oifton  v. 
Wynne,  80  N.  Car.  145. 

Ignorance  of  the  Law. —  Where  he  collects  less 
than  what  is  due,  the  fact  that  he  acts  upon 
an  erroneous  construction  of  a  statute  is  no  pro- 
tection. Sponberg  v.  Oneida  Coanty,  6  Idaho 
722. 

11.  Ve  Kmey  Paid. —  McWilliams  v.  Phillips^ 
51  Miss.  196 :  State  V.  Britt,  8  Heisk.  (Tenn.) 
298;  McLean  v.  State,  8  Heisk.  (Tenn.)  sa. 
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taxes  which  it  is  not  his  duty  to  collect,*  nor  where  he  is  enjoined  from 
collecting,*  nor  where  the  tax  reaches  the  right  destination  even  though  it 
goes  through  an  improper  channel;'  and  before  he  can  be  held  for  a  failure  to 
collect  it  must  appear  that  he  was  the  proper  person  to  make  the  collection.* 

(2)  Duty  to  Keep  and  Account  —  (a)  flftf«kMping,  —  The  collector  must  safely 
keep  all  funds  received  in  his  official  capacity. Like  the  treasurer,  he  is,  by 
the  weight  of  American  authority,  treated  either  as  a  debtor  for  the  moneys 
received  by  him,*  or  as  an  insurer,^  or  is  held  absolutely  liable  on  grounds  of 
public  policy,  taken  in  connection  with  the  terms  of  his  contract,*  or  by  viriue 
of  the  effect  of  statutes.*  Hence  he  is  not  considered  a  mere  common-law 
bailee,**  and  will  not  be  excused  where  the  money  is  lost  by  the  embezzlement 
of  a  deputy*'  over  whose  appointment  he  has  no  control,**  nor  where  it  is 
stolen  or  taken  by  robbery  without  negligence  on  his  part,"  nor  where  it  is 
lost  by  fire.**  Compulsion  of  the  public  enemy,*'  and  overruling  necessity,** 
do,  however,  exonerate  the  officer. 

BelaxatloB  of  ftnl*.  —  Some  of  the  late  American  cases  show  a  tendency  to 
relax  the  rule  of  strict  liability  above  indicated.**  Thus,  statutory  expressions. 


1.  KftDntyttOoIIaot^  Weit  Baton  Roa^e  v. 
Motris,  37  La.  Ann.  459;  Lincoln  v.  Cbapin, 
13a  Mass.  470;  State  v.  Strong,  (Tenn.  Ch. 
1897)  47  S.  W.  Rep.  1 103. 

%,  Com.  V.  Masonic  Temple  Co.,  89  Ky.  658. 

%.  Tondi  Ketahlny  DMUaatton. —  Simmon*  v. 
Boullt,  26  Ls.  Ann.  277;  Treamreri  v.  Hillard, 
8  Rich.  L.  (S.  Car.)  41'- 

4  Penan  to  Oolloot.  —  Montgomery  County 
CL  v.  Chenault,  (Ky.  189B)  47  S.  W.  Rep.  457; 
Machiasport  v.  Small,  77  Me.  109;  Williams- 
town  V.  Willis,  15  Gray  (Mass.)  427;  Stanberry 
V.  Jordan,  145  Mo.  371. 

8.  For  a  treatment  of  the  liability  of  officers 
in  general  for  funds  held  in  their  official  capa- 
city, see  the  tiUe  Public  Orriczas,  vol.  23,  p. 

«.  OollMter  TzWitoAu  Debtor.— U.  S.  v.  Free- 
man, I  Woodb.  &  M.  (U.  S.)  45;  Ramsay  v. 
People,  197  III.  573,  90  Am.  St.  Rep.  1 77, 
aiKrming  97  III.  App.  383 ;  Hancock  v,  Hazzard, 
12  Coah.  (Mass.)  112,  59  Am.  Dec.  171 ;  Perley 
V.  Muskegon  County,  32  Mich,  13a,  20  Am,  Rep. 
637;  Tillinghast  v.  Merrill,  151  N.  Y.  135,  56 
Am.  St.  Rep.  6ia ;  Johnstown  v.  Rodgers, 
(Supm.  Ct  Spec.  T.)  ao  Misc.  (N.  Y.)  36s. 

T.  Innrer.  — Adams  v.  Lee,  7a  Mjta.  aSt ; 
Griffin  r.  Levee  Com'rs,  71  Miss.  767;  New 
Providence  Tp.  v.  M'Eachron,  33  N.  J.  L.  339 ; 
McB^chron  v.  New  Providence  Tp.,  3$  N.  J. 
L.  528;  U.  S.  V.  Watts,  I  N.  Mex.  $53;  Cox 
V.  Blair,  76  N.  Car.  78. 

B.  Liable  on  Oo&traot  and  by  PnbUo  Pollej.  — 
U.  S.  V.  Prescott,  3  How.  (U.  S.)  578;  Halbert 
V.  State,  J3  Ind.  135 ;  DIstriet  Tp.  v.  Smith,  39 
Iowa  9,  18  Ami  Rep.  39;  Com.  v.  Godshaw,  ga 
Ky.  435 ;  State  v.  Harper,  6  Ohio  St.  607,  67 
Am.  Dec.  363 ;  Com.  v.  Comly,  3  Pa.  St.  373 ; 
Omro  V.  Kaime,  39  Wis.  468. 

9.  Liable  by  Statute.-  Thompson  v.  Township 
Sixteen  North,  30  111.  99 ;  Rose  v.  Douglass  Tp., 
52  Kan.  451.  39  Am.  St.  Rep.  354;  Board  of  Edu- 
cation V.  Jewell,  44  Minn.  427,  20  Am.  St.  Rep. 
586;  Bush  V.  Johnson  County,  48  Neb.  t,  58 
Am.  St.  Rep.  673- 

10.  roT'ector  ITot  a  <!oiKTnftTi-Iaw  Bailee. —  U.  S. 
V.  Prescott,  3  How.  (U.  S.)  578;  Adams  v.  Lee, 
73  Miss.  281 ;  State  v.  Moore,  74  Mo-  4*3.  41 
Am.  Rep.  323 ;  State  v.  Powell,  67  Mo.  395,  39 


Am.  Rep.  513;  State  v.  Harper,  6  Ohio  St.  608, 
67  Am.  Dec.  363. 

Speeial  BaUees.— "Still  they  are  nothing  but 
bailees.  To  call  them  anything  else,  when  they 
are  expressly  forbidden  to  touch  or  use  the 
public  money  except  as  directed,  would  be  an 
abuse  of  terms.  But  they  are  special  bailees, 
subject  to  qwcial  oUigations.  It  is  evident  that 
the  ordinary  law  of  bailment  cannot  be  invoked 
to  determine  the  degree  of  their  responsibility. 
This  is  placed  on  a  new  basis.  To  the  extent 
of  the  amount  of  their  ollicial  bonds,  it  is  fixed 
by  special  contract;  and  the  policy  of  the  law  as 
to  their  general  responsibility  for  amounts  not 
covered  by  such  bonds  may  be  fairly  presumed 
to  be  the  same."  U.  S.  v.  Thomas,  15  Wall. 
(U.  S.)  347. 

Qvui'BaUeo.-— The  collector  la  a  bailee,  or 
occupies  a  position  analogous  to  that  of  a  bailee, 
his  liability  as  such  being  made  greater  than 
that  of  the  ordinary  bailee  on  grounds  of  pub- 
lic policy.  State  v.  Houston,  78  Ala.  576,  56 
Am.  Rep.  59. 
11.  U.  S.  V.  Bryan,  8a  Fed.  Rep.  290. 
18.  U.  S.  v.  Zabriskie,  87  Fed.  Rep.  714. 

15.  BobUryaad  Theft.— U.  S.  v.  Dashiel,  4 
Wall.  (U.  S.  182;  District  Tp.  v.  Morton,  37 
Iowa  sso;  State  v.  Nevin,  19  Nev.  162,  3  Am. 
St.  Rep.  873 ;  Bladen  County  v.  Clarke,  73  N. 
Car.  255.  But  see  Rose  v.  Hatch,  5  Iowa  149; 
State  V.  Lanier,  31  La.  Ann.  423. 

14.  PIre.— Smythe  v.  U.  S.,  188  U.  S.  156; 
District  Tp.  v.  Smith,  39  Iowa  9,  18  Am.  Rep.  39. 

W.  U.  S.  f.  Thomas.  15  Wall.  (U.  S.)  337, 
But  the  eompulsion  must  be  actual.  U.  S.  v, 
Keehler,  9  Wall.  (U.  S.)  83. 

16.  ttnUacT  of  Ship.  —  U.  S.  v.  Humason,  6 
Sawy.  (U.  S.)  199. 

17.  Beluatleo  of  the  Striot  LiaUUtyof  Oollaetors. 
—  Wilson  V.  People,  19  Colo.  199,  41  Am.  St. 
Rep.  243  ;  Rose  v.  Hatch,  5  Iowa  149;  State  v. 
Lanier,  31  La.  Ann.  423 ;  Cumberland  County  v. 
Peonell,  69  Me.  357,  31  Am.  Rep.  284;  Living- 
ston V.  Woods,  20  Mont.  91 ;  Albany  Coimty  v. 
Dorr,  25  Wend.  (N.  Y.)  440 ;  People  v.  Faulk' 
net,  107  N.  Y,  477 ;  York  County  v.  Watson,  ij 
S.  Car.  1,  40  Am.  Rep.  675.  But  see  Tilling- 
haat  V.  Merrill,  151  N.  Y.  13s,  56  Am.  St.  Rep. 
613. 
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often  put  into  bonds,  such  as  keep  and  pay  over  according  to  law,"  '  "  faith- 
fully keep  the  public  money,"  •  and  "  faithfully  discharge  the  duties  of  the 
office/''  have  been  taken  as  sufficient  ground  for  a  more  lenient  doctrine. 
In  England  it  is  held*  that  the  custodian  of  funds  is  substantially  a  bailee.* 

(b)  A««ouitiaf  —  aa.  Extent  op  Liabiuty.  —  The  collector  must  pay  over  ail 
funds  which  officially  come  into  his  hands,  or  tho^  of  his  deputy,'  to  the 
proper  authorities,*  "and  in  the  time  *  and  manner  prescribed  by  law.**  He  is 
sometimes  required  by  statute  to  turn  over  the  identical  funds  collected.* 
For  money  actually  collected '**  as  well  as  for  interest  and  penalties*'  he  is 
liable  both  personally  and  on  his  bond.**  So  far  as  his  duty  to  account  for 
moneys  received  is  concerned,  it  is  wholly  immaterial  that  the  tax  collected  by 
him  may  have  been  unconstitutional."  or  otherwise  illegal  and  void ;     or  that 


1.  State  V.  Copeland,  96  Teon.  >96,  54  Am. 
St.  Rep.  840. 

8.  Sute  f.  Hoiuton,  78  Ala.  576,  56  Am.  Rep. 
59- 

5.  State  V.  Gramm,  7  Wyo.  3*9. 
4.  Engliih  Bal«.  —  Lane  v.   Cotton,   i  Ld. 

Raym.  646 ;  Walker  v.  British  Guarantee  Assoc., 
18  Q.  B.  277.  83  E.  C.  L.  377. 

fi.  WiUiamstown  v.  Willis,  15  Gray  (Mass.) 
427- 

6.  Bnty  to  Pay  Orer.  —  Police  Jury  v.  Brook- 
sliier,  31  La.  Ann.  736;  Wellington  v.  Law- 
rence, 73  Me.  1^5 ;  Hardyston  Tp.  v.  Harden,  68 
N.  J.  L.  76 ;  Street  Lighting  Din.  No.  One  v. 
Dmmmond,  63  N.  J.  L.  493 ;  People  v.  Brown, 
55  N.  Y.  180. 

Fear  of  Kliappropilatlon  is  00  ground  for  re- 
fusal to  pay  over.  People  v.  Fitch,  9  N.  Y. 
App.  Div.  439. 

FaTlag  to  Offloor  Who  Hai  Hot  OItob  Bond.  — 
The  collector  is  not  personally  liable  for  paying 
money  to  a  treasurer  who  is  re(iuired  to  increase 
his  bond  before  receiving  the  same,  when  he 
acts  without  knowledge  that  the  treasurer . has 
not  increased  it.  Woodall  v.  Odeo,  6a  Ala.  1 35  ; 
Morrow  v.  Wood,  56  Ala.  i. 

The  fact  that  state  and  county  taxes  have 
been  accidentally  blended  docs  not  relieve  the 
collector  of  the  duty  to  pay  over  the  right 
amount  to  the  respective  authorities,  especially 
where  the  amount  due  can  be  made  certain  by 
referring  to  the  law  impostni;  the  taxes.  Clif- 
ton V.  Wynne,  80  N.  Car.  145. 

flpedal  Fnnds, —  For  special  taxes  appropriated 
to  particular  creditors  be  must  ordinarily  ac- 
count  to  them,  but  any  surplus  must  be  turned 
over  to  the  public  authorities.  Cedar  Rapids, 
etc.,  R.  Co.  V.  Cowan,  77  Iowa  535 ;  Hardy  v. 
Logan  County  Ct.,  (Ky.  1893)  23  S.  W.  Rep. 
661. 

Preforenoo.  —  Under  the  Wisconsin  statute, 
where  one  officer  collects  the  town,  county,  and 
state  taxes,  the  town  is  given  preference  over 
the  county,  and  the  state  over  both.  The  bur- 
den of  the  delinquencies  therefore  falls  on  the 
coun^.  Winchester  County  v.  Tozer,  24  Wis. 
312:  Wolff  v.  Stoddard,  25  Wis.  503. 

7.  Time. —  Boothbay  v.  Giles,  68  Me.  162; 
Wheeling  v.  Black,  25  W.  Va.  266. 

8.  KodeofFaVment.  —  Baird  c  People,  83  III. 
387 ;  Brunswick  v.  Snow,  73  Me.  181  ;  Mason  v. 
Fractional  School  Dist.,  34  Mich.  234 ;  People 
V.  Brown,  SS  N.  Y.  180. 

9.  State  V.  Houston,  78  Ala.  579.  s6  Am.  Rep. 
59. 


10.  All  ItmijOollieted—  Arkontax.  —  Craw- 
ford V.  Carson,  35  Ark.  565. 

CaHforma,  —  People  v.  Love,  25  Cal.  520. 
Georgia.  —  Goldsmith  v.  Kemp,  58  Ga.  106. 
Illinois. —  People  v.  Cooper,  10  111.  App.  384. 
Lonisiana.  —  Copley  v.  Dinkgrave,  7  La.  Ann. 
595 ;  Duncan  v.  State,  7  La.  Ann.  377 ;  Buffing- 
ton  V.  Dinkgrave,  4  La.  Ann.  550. 
Maine.  —  OmeviUe  v.  Pearson,  61  Me.  553. 
Massachusetts. — Adams  v.  Famswortb,  15 
Gray  (Mass.)  423;  Morse  t>.  Lowell,  7  Met. 
(Mass.)  153;  Linct^n  v.  Chaptn,  133  Mass.  470. 

North  CaroKna.  —  Qifton  v.  Wynne,  80  N. 
Car.  145 ;  Wake  County  o.  Magnin,  78  N.  Car. 
181. 

OAio.  —  Feigert  v.  State,  31  Ohio  St.  43a- 
Tennessee.  —  Stitc  v.  iBritt,  8  Heisk.  (Tenn.) 
298;  Waters  v.  Edmondson,  8  Heisk.  (Tenn.) 
384 ;  McLean  v.  State,  8  Heisk.  (Tenn.)  aa. 

Texas.  —  Wd>b  County  v.  Gonzales,  69  Tex. 
4SS  ;  Boggs  V.  State,  46  Tex.  10. 

11.  lBtenstftBdPenaltfM.—  Wfaeelio8V.  Black, 
25  W.  Va.  a66. 

18.  Liable  en  Bond.— Baird  v.  State,  83  III. 
387;  Delker  v.  Owensboro,  (Ky.  1901)  61  S.  W. 
Rep,  363;  Pulaski  County  ».  Elrod,  (Ky.  1902) 
66  S.  W.  Rep.  1017 ;  Orono  c  Wedgewood.  44 
Me.  49,  69  Am,  Dec  81. 

KoBoy  Baeeivad  from  Prooodlog  Tom,  —  A 
collector  whose  bond  provides  for  the  payment 
of  moneys  collected  by  him  by  virtue  of  his 
office  is  liable  thereon  for  moneys  received  by 
him  from  the  collection  of  a  preceding  term. 
Haley  v.  Petty,  42  Ark.  392. 

A  town  does  not  lose  its  right  of  recourse 
upon  the  bond  of  a  defaulting  collector  by 
reason  of  the  fact  that  it  makes  good  the 
amount  dtie  the  state.  Richmond  v.  Toothaker, 
69  Me.  4SI- 

13.  nneonstltntionsl  Tax.  —  Lovingston  v. 
Board  of  Trustees,  99  111.  564 ;  Street  Lighting 
Dist.  No.  One  v,  Dmmmond,  63  N.  J.  L.  493; 
McGuire  v.  Williams,  133  N.  Car.  349;  Wilson 
V.  State.  I  Lea  (Tenn.)  316:  Chandler  v.  Sute, 
1  Lea  (Tenn.)  296. 

IC  WmtlJn— United  5'fatM.  — Bell  v.  Mo- 
bile, etc.  11.  Co..  4  WaU.  (U.  S.)  598. 

Alabama.  —  Thompson  v.  Stickney,  6  Ala. 
S79- 

Califomia.  —  San  Francisco  v.  Ford,  52  Cal. 
198. 

Indiana.  —  State  v.   Cunningham,  8  Blackf. 
(Ind.)  339- 
Maine. —  Smvth  v.  Titcomb,  31  Me.  27a. 
Jtf dryland.  — Waters  v.  State,  i  Gill  (Md.) 
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it  was  improperly  collected*  as  under  the  authority  of  a  defective  assessment  or 
warrant,'  or  even  without  any  warrant  at  all.*  Nor  is  it  relevant  to  show 
that  he  himself  was  merely  a  de  facto  collector  and  had  no  title  to  the  office.* 
He  cannot  impeach  his  own  acts  or  question  the  right  of  the  state  or  other 
political  division,  at  whose  instance  the  tax  was  collected,  to  receive  the  same. 
Having  accepted  the  money  as  collector  he  is  estopped  from  denying  the 
validity  of  the  tax.^  Though  the  taxpayer  might  properly  refuse  to  pay 
the  taXi*  and  though  the  collector  might  be  justified  in  refusing  to  collect 


302;  State  V,  Baltimore,  etc.,  R.  Co.,  34  Hd. 
344 ;  O'Neal  v.  School  Com'rs,  37  Md.  337. 

MickigoH. —  Silsbee  v.  Stockle,  44  Mich.  56a. 

Mississippi.  —  Dogan  v.  Griffin,  51  Hias. 
783. 

New  York.  —  Williams  v.  Holden,  4  Wend. 
(N.  Y.)  223;  Olean  v.  Kingf,  ii«  N.  Y.  355. 

North  Carolina.  —  Clifton  v.  Wynne,  80  N. 
Car,  145;  Hewlett  v.  Nutt,  79  N.  Car,  263. 

Ohio.  — Ftismt  v.  State,  31  Ohio  St.  43'. 

PsnnsytvoHia.  —  Com.  v.  Philadelphia,  37  Pa. 
St  497;  Moore  v.  Allegheny,  18  Pa.  St.  55. 

Texas  Mast  v.  Nacogdoches  County,  71 

Tex.  380;  Webb  County  v.  Gonzales,  69  Tex. 
455- 

Vermont.  —  Pawlet  v.  Kelley,  69  Vt.  398. 

Wisconsin.  —  Battles  v.  Doll,  113  Wis.  357, 

That  the  tax  was  paid  under  protest  is  no 
defeaae.  San  Francisco  v.  Ford,  sj  Cal.  198; 
People  V.  Austin,  46  Cal.  520. 

Taxpayer's  Title.  —  Nor  can  the  collector  set  up 
that  the  taxpayer  bad  no  title  to  the  property  on 
which  the  tax  was  levied.  State  v.  Seibcrt,  148 
Mo.  408, 

The  question  of  constitutional  authority  to 
levy  a  tax  can  arise  only  between  the  collector 
and  the  person  taxed  before  paytnent,  and  be- 
tween the  state  and  the  person  taxed  after  pay- 
ment.   Waten  v.  Sute.  i  Gill  (Md.)  302, 

Criminal  Liability. —  But,  it  seems,  before  a 
collector  can  be  held  criminally  liable  for  tax 
collected  such  tax  must  be  lawfully  assessed. 
Buck  V.  Com.,  90  Pa.  St.  no. 

1.  Imgalar  jMsssswBt.— Bnjnswick  v.  Snow, 
73  Me.  177;  Trescott  v.  Moan,  go  Me.  347; 
Scafitorough  v.  Parker,  S3  Me.  252;  Willlams- 
town  V.  Willis,  15  Gray  (Mass.)  437;  Missis- 
sippi County  V.  JacksOTi,  51  Mo,  23 ;  Naaon  v. 
Fowler,  70  N.  H,  agi. 

After  a  tax  collector  has.  acted  under  the 
ordinance  of  a  police  jury,  and  collected  taxes 
laid  by  it,  neither  be  nor  bis  sureties  can  con- 
test the  legality  of  the  ordinance.  Police  Jury 
V.  Brookshter,  31  La.  Ann.  736. 

8.  Tazw  CoOeotad  Wlthont  Warrant  —  State 
V  Woodside,  8  Ired.  L.  (30  N.  Car.)  104;  Com. 
p.  Black,  15  Pa.  Co.  Ct.  664.  See  also  Slade  v. 
Governor,  3  Dev.  L.  (14  N.  Car.)  365;  Kelly 
V,  Craig,  s  Ired.  L.  (27  N.  Car.)  131, 

S.  Da  Faeto  CoUeetor. —  Kellar  v.  Savage,  20 
Me,  199 ;  Ford  v.  Clough,  8  He.  334,  33  Am. 
Dec  513;  Billio^ey  v.  State.  14  Md.  369; 
Nortbumberland  v.  Cbbleigfa,  59  N.  H.  aso; 
Pittsburg  V.  Danforth,  56  N.  H.  372;  Com.  v. 
Stambaugh,  164  Pa,  St.  437. 

4.  Estoppel—  Uniltd  States.  —  King  v.  U.  S., 
99  U.  S.  229. 

Arkansas.  ^  Scott  V.  Watkina,  az  Ark.  556. 

Florida. —  State  v.  Rushing,  17  Fla.  jtfi; 
Frier  v.  State,  1 1  Fla.  300. 

Georgia.  —  Arnett  v.  Griffinr  6q  Gi.  349; 
»7  C.  Pf  L.— 51  801 


Waldca  v.  Lee  County.  €0  S9ti;  Wilkinson 
V.  Bennett,  $6  Ga.  390. 

Illinois.  —  Lovingaton  v.  Board  of  Trustees, 
99  111.  564;  People  V.  Cooper,  10  111.  App.  384. 

Lomsiana.  —  Scarborough  v.  Stevens,  3  Rob. 
(La.)  147;  McGuire  p.  Biy,  3  Rob,  (La.)  196. 

Maine.  —  Brunswick  v.  Snow,  73  Me.  177; 
Gorham  v.  Hall,  57  Me.  58 ;  Trescott  v.  Moan, 
00  Mc.  347 ;  Orono  v.  Wedgewood,  44  Me.  49, 
69  Am.  Dec.  Si ;  Sdiool  Dist.  v.  (Hark,  33  Me. 
482;  Kellar  v.  Savage.  17  Me.  445;  Johnson  v. 
Goodridge,  15  Me.  as;  Ford  v.  Clough,  8  Me. 
334,  23  Am.  Dee.  913 ;  Hale  v.  Gushing,  a  Me. 

3l8. 

Maryland.  —  Billingsley  v.  State,  14  Md.  369. 
Massachutettt. —  Williamstown  v.  Willis,  15 
Gray  ( Mass.)  427 ;  Cheshire  v.  Howland,  1 3 
Gray  (Mass.)  321 ;  Great  Barrington  v.  Austin, 

8  Gray  (Mass.)  444;  Wendell  v.  Fleming,  8 
Gray  (Mass.)  613;  Spencer  v.  Jones,  6  Gray 
(Mass.)  502;  Sandwich  v.  Fish,  2  Gray  (Mass.) 
398;  Colarain  v.  Bell,  9  Met.  (Mass.)  499; 
Pease  v.  Smith,  24  Pick.  (Mass.)  12a;  Sprague 
V,  Bailey,  19  Pick.  (Mass.)  436;  Briggs  v.  Mur- 
dock,  13  Pick.  (Mass.)  305 ;  Lincoln  v,  Chapin, 
133  Mass.  470, 

Michigan  Berrien  County  v.  Bunbury,  45 

Mich.  79* 

Mississippi.—  State  v.  Ham^,  57  Miw-  663 ; 
Taylor  v.  Sute,  51  Miss.  79;  Dogan  v.  Griffin, 
51  Miss.  783. 

Missouri.  —  Mississippi  County  v.  Jackson, 
51  Mo.  23. 

New  Hampshire.  —  Tucker  v.  Aiken,  7  N,  H. 
113;  Horn  V.  Whittier,  6  N.  H.  88;  Chailetoo 
V.  Whiteher,  s  N.  H.  196;  Meredith  v.  Ladd, 
a  N.  H.  S17;  Johnston  v.  Wilson,  3  N.  H.  sob, 

9  Am.  Dec.  so. 
New   York.  —  Murdoch  v.  Aikin,  29  Barb. 

(N.  Y.)  59;  People  v.  Brown,  55  N.  Y.  180; 
Ross  V.  Curtiss,  31  N,  Y.  605. 

North  Carolina.  —  State  v.  Woodside,  8  Ired. 
L.  (30  N.  Car.)  104:  Clifton  v.  Wynne,  80  N. 
Car.  145;  Hewlett  v.  Nutt,  79  N.  Car.  363; 
Prince  v.  McNeill,  77  N.  Car.  398. 

Pennsylvania.  —  Com.  v.  Titman,  148  Pa.  St. 
168;  Ridgway  Tp.  v.  Wheeler,  90  Pa.  St.  450; 
Com.  V.  Philadelphia,  27  Pa.  St.  497. 

South  Carolina.  —  Treasurers  v.  Billiard,  I 
Rich.  L.  (S.  Car.)  412. 

Tennessee.  —  Jones  v.  Scanland,  6  Humph. 
(Tcnn.)  195,  44  Am.  Dec.  300;  Wilson  v.  State, 
t  Lea  (Tenn  )  316;  Governor  v.  Montgomery, 
3  Swan  (Tenn.)  613. 

Ttieas.  —  Wei>h  County  v.  Gonzales,  69  Tex. 
455 ;  State  v.  Mtddleton,  57  Tex.  185 ;  Swan  v. 
State,  48  Tex.  121  ;  Morris  v.  State,  47  Tex. 

se.i. 

8.  Thonfrh  Taxpayer  Hot  Bound  to  Vay.  — 

People  V.  Cooper,  10  111.  App.  384 ;  Trescott  v. 
Moan,  $0  Me.  374;  Qrono  v.  Wedgewood,  44 
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it,^  if  the  tax  is  actually  paid  into  the  collector's  hands,  the  trust  attaches  and 
the  right  of  the  taxing  authorities  to  insist  upon  payment  over  is  perfect. 

bb.  The  Accounting. — The  collector  must  settle*  with  the  state,  county, 
or  other  authorities  at  the  time'  and  in  the  manner  prescribed  by  law;* 
otherwise  he  will  not  be  discharged,'  or  will  forfeit  his  commissions,*  or  may 
be  subjected  to  a  penalty;'  since  public  policy  requires  that  the  collector 
should  be  strictly  held  to  the  performance  of  his  full  duty.** 

Time  of  StttlnuBt.  —  In  the  absence  of  statute  the  settlement  must  be  made 
and  money  paid  over  in  a  reasonable  time  after  collection.*  But  the  collector 
should,  of  course,  keep  the  funds  in  his  own  hands  until  some  one  is  clothed 
with  rightful  authority  to  demand  and  receive  the  same.'*  If  he  fails  to  settle 
at  the  proper  time,*'  or  delays  payment  after  the  account  is  taken,**  he  may 
be  charged  with  interest  and  with  such  penalties  as  are  fixed  by  law/*  unless 
there  is  no  one  to  whom  the  payment  may  properly  be  made,''  or  unless  no 


Me.  49*  69  Am.  Dec  81 ;  Kellar  v.  Savage,  30 
Me.  199;  Johnson  v.  Goodridge,  15  Me.  39; 
Ford  v.  Qough,  8  Me.  334,  23  Am.  Dec.  513; 
Clifton  V.  Wynne,  80  N.  Car.  145 ;  Lyndon  v. 
Miller,  36  Vt.  329.  And  see  Moss  v.  Riddle,  5 
Cranch  (U.  S.)  351 ;  Ham  v.  Greve,  34  Ind.  18; 
Burks  V.  Wonterline,  6  Bush  (Ky.)  30;  Lynn 
V.  Cumberland,  77  Md.  449;  Lincoln  v.  Cbapin, 
13a  Mass.  470;  Mississippi  County  v.  Jackson, 

51  Mo.  S3. 

i.  Nor  Collsotor  Bftoad  to  Proesod —  Georgia. 

—  Barlow  v.  Sumter  County,  47  Ga.  639 ;  Rey- 
nolds V.  Lofton,  18  Ga.  47. 

KeniucBy.  —  Palmer  v.  Craddock,  Sneed 
(Ky.)  183. 

Maine.  —  Boothbay  v.  Giles,  64  Me.  403; 
Orneville  v.  Pearson,  61  Me.  552;  Trescott  v. 
Moan,  50  Me.  347 ;  Frankfort  v.  White,  41  Me. 

S37- 

Massachusetts.  — Adams  v.  Famsworth,  15 
Gray  (Mass.)  423;  Cheshire  v.  Howland,  13 
Gray  (Mass.)  321 ;  Sandwich  v.  Fish,  2  (Sray 
(Mass.)  298;  Lincoln  v.  Chapin,  132  Mass.  470. 

Michigan. — Weimer  v.  Bunbuiy,  30  Mich.  201. 

Vermont.  —  Tunbridge  v.  Smith,  48  Vt.  648. 

8.  Bill  tw  an  Aoooantla^. —  New  Orleans  v. 
Fisher,  180  U.  S.  185. 

It  has  been  held  that  the  words  "  account  for 
and  pay  over,"  found  in  a  treasurer's  bond, 
do  not  create  two  separate  duties,  namely,  to  ac- 
count and  to  pay  over.  The  accounting  is  pre- 
liminary and  part  of  the  duty  to  pay.  This 
view  would  hairdly  be  taken  had  not  the  com- 
mon-law action  of  account,  which  was  based 
directly  on  the  duty  to  account,  become  obso- 
lete in  modern  times.  Franklin  v.  Kirby,  25 
Wis.  498.  See  generally,  on  obligation  to  ac- 
count, article  by  C.  C,  Langdelt,  2  Harv.  Law 
Rev.  243  et  seq. 

Settlement  or  Refoial  to  Settle  Prerequisite  to 
action  against  defaulting  collector.  Com.  v. 
McOure,  (Ky.  1899)  49  S.  W.  Rep.  789- 

3.  Time  for  Aoeonntlnv. —  Moeng  v.  People, 
138  III.  513 :  Ross  V.  Walton,  67  N.  J.  L.  688. 

52  Atl.  Rep.  1 132;  Com.  v.  Ferrell,  17  Pa.  Co. 
Ct.  263. 

The  state  auditor  has  00  power  to  extend 
the  time  for  settlement  fixed  by  law.  State  v, 
Lanier,  31  La.  Ann,  423. 

4.  Mode  of  &eoonntin(r — Simmons  v.  Boullt, 
36  La.  Ann.  277;  Petitt  v.  State.  8  Heisk 
(Tenn.)  320, 

Wood  V.  State,  8  Hejsk.  (Tenq.)  3?9. 


6.  OonniMloiu  Twfsltad.—  Walker  County  v. 

Fidelity,  etc.,  Co.,  107  Fed.  Rq>.  851,  47  C.  C 
A.  15;  Police  Jury  v.  Brookshier,  31  La.  Ann. 
736;  State  c.  Aleup,  91  Mo.  172. 

7.  Ttllery  v.  Candler,  118  N.  Car.  888. 

8.  Btriet  Performance  Seqnired. —  State  v. 
Guilbeau,  37  La.  Ann.  718;  McLean  v.  State,  8 
Heisk.  (Tenn.)  22. 

9.  Houston  V.  Russell,  52  Vt.  no. 

10.  To  Whom  Payable.— Dodge  v.  People,  113 
111.  491 ;  Pence  v.  Nelson  County,  107  Ky.  66. 

11.  Ross  V.  Walton,  67  N.  J.  L.  688,  52  Atl. 
Rep.  1 132,  affirming  63  N.  J.  L.  435. 

The  end  of  the  fiscal  year  is  the  proper  date 
from  which  to  charge  interest  where  the  time 
of  collection  is  not  known.  Cordray  v.  State, 
55  Tex.  140. 

But  where  the  delay  is  due  to  a  request  of 
the  autliorities  to  whom  the  collector  should 
account  he  is  not  liable  for  Interest.  Hardy  v. 
Logan  County  Ct.,  (Ky.  1893)  23  S.  W.  Rc^ 
661. 

18.  Whaley  v.  Com.,  no  Ky.  154, 
IS.  Interest  Imposed. —  Justices  v.  Fennimore, 
I  N.  J.  L.  220;  Sheridan  v.  Stevenson.  44  N. 
J.  L.  371 ;  Sheridan  v.  Van  Winkle,  43  N.  J.  L. 
125;  (Thenango  County  v.  Birdsalt,  4  Wend. 
(N.  Y.)  453;  Glover  r.  Wilson,  6  Pa.  St.  290. 
See  also  State  v.  I-ott,  69  Ala.  147 ;  Hartford  v. 
Franey,  47  Conn.  76 ;  Brunswick  v.  Snow,  73 
Me.  177;  Chosen  Freeholders  v.  Vanarsdale,  42 
N.  J.  L.  536;  State  v.  Marion  County,  36  Ore- 
gon 371;  McLean  v.  State,  8  Heisk.  (Tenn.) 
33;  Hawkins  v.  Minor,  5  Call  <Va.)  it8; 
Wheeling  v.  Black,  25  W.  Va.  266. 

Interest  on  Damages  received  ^inst  a  col- 
lector cannot  be  charged  until  the  claim  is  put 
into  judgment.  Gastrins  v.  Com.,  i  Call  (Va.) 
194. 

Interest  from  Time  of  Demand. —  Cheshire  o. 
Howland,  13  Gray  (Mass.)  321. 

14.  Penalties  Imposed,  —  James  v.  (}ovemor.  i 
Ala.  605 ;  Christian  v.  Ashley  County,  24  Afic 
142;  Carnal!  v.  Crawford  County,  11  Ark.  604; 
Lawson  v.  Pulaski  County,  3  Ark.  i ;  Tappan  v. 

■People,  67  111.  330:  Bates  v.  Knott  County  Ct.. 
(Ky.  1902)  67  S.  W.  Rep.  1006;  State  v.  Lewen- 
thall,  55  Miss.  589;  Williamson  v.  Jones.  137 
N.  Car.  178. 

Vo  Hotioe  to  Collector  Beqnlied. —  Camall  v. 
Crawford  County,  11  Ark.  604. 

15.  Ho  One  to  Whom  Payment  flunld  Be  ITale. 
—  ^9tes  V.  fCnott  County  Ct..  (Ky.  190a)  fiy 
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demand  is  made  when  this  is  necessary.* 

Baodptf  given  by  the  collector  to  taxpayers,*  or  to  the  collector  by  the  treas- 
urer,^ are  prima  facie  proof  that  payment  was  made  as  stated.* 

ec.  Statement  of  Account  In  making  settlement,*  the  collector  should 

be  charged  with  all  collections  made  by  him,*  or  rather  with  all  valid  ^  assess- 
ments turned  over  to  him,^  as  the  burden  of  proof  is  generally  on  him  to 
show  how  much  he  has  failed  to  collect  and  the  reason  therefor.*  He  should  be 
credited  with  commissions  '*  and  releases,*'  and  with  such  allowances,  exoner- 
ations, and  delinquencies  as  are  approved  by  the  proper  authorities/'  as  well 
as  with  payments  duly  made,**  but  not  with  mere  customary  perquisites 
unsanctioned  by  law.*^ 

dd.  Medium  of  Payment.  —  Since  taxes  must  be  collected  in  money  or  receivable 


S.  W.  Rep.  1006;  Peace  v.  Nelson  G>unty,.io7 
Ky.  66. 

I.  Pence  v.  Nelson  County,  107  Ky.  66. 

5.  T&zp&rera'  Keoeipts. —  Hardy  v.  Logan 
County  Ct.,  (Ky.  1893)  23  S.  W.  Rep.  661; 
North  British,  etc.,  Ins.  Co.  v.  Craig,  106  Tenn. 
631 ;  Ward  v.  Marion  County,  36  Tex.  Civ.  App. 
361. 

8,  BaedpU  from  TroMniw.  —  Walling  v.  Mor- 
gan County,  ia6  Ala.  326;  Mendocino  County 

V.  Johnson,  125  Cal.  337;  Welch  v.  Coulborn, 
3  Houst.  (Del.)  647. 

4  But  see  Montgomery  County  Ct.  v.  Che- 
nault,  (Ky,  1898)  47  S.  W.  Rep.  457- 

8.  Separate  Aoooant  of  Each  Different  Tax  Shonld 
Be  Stated.  —  School  Dist.  v.  Pitts,  184  Pa.  St. 
156,  See  also  Combs  v.  Breathitt  County.  (Ky. 
1898)  46  S.  W.  Rep.  505.  where  it  is  held  that 
claims  for  the  different  taxes  are  separable  in 
suits  on  the  .bond. 

6.  Char^able  with  All  Colleetiens. —  Boothbay 
V.  Giles,  64  Me.  403 ;  Trescott  v.  Moan,  50  Me. 
347;  Cheshire  v.  Rowland,  13  Gray  (Mass.) 
321  ;  Adams  v.  Conner,  73  Miss.  425 ;  Ferris- 
burg  V.  Martin,  60  Vt,  330. 

BnrAoD  of  Froef,— Mendocino  County  v.  John- 
son, I  as  Cal.  337. 

Xwsliigi  of  tlia  Tnut  Fiud.  —  Money  paid 
by  a  bank  to  a  salaried  collector  in  considera- 
tion of  the  deposit  of  collections  in  the  bank, 
but  not  technically  as  interest,  must  be  sur- 
rendered  by  the  collector.  Hiqches  v.  People, 
82  111.  78- 

flat-^  Agaiiut  State  Vot  Allowed. —  Aplin  v. 
Van  Tassel,  73  Mich.  28. 

T.  If  tlM  Wamnt  Aoeompuijing  flw  Tax  Litto 
II  DofHttTO,  the  collector  cannot  be  held  liable 
for  the  noncollection  of  the  taxes.  Boothbay 
V,  Giles,  68  Me.  160,  64  Me.  403;  Orneville  v. 
Pearson,  61  Me.  552;  Frankfort  v.  White,  41 
Me.  537. 

8.  Frlaia  Fade  Obar^eable  with  Entire  Tax 
UlcXL —  Timberlake  v.  Brewer,  59  Ala.  108; 
Bates  V.  Knott  County  Ct.,  (Ky.  1902)  67  S. 
W.  Rep.  1006 ;  State  v.  Lake,  45  La.  Ann. 
ia07;  State  v.  Gilbeau,  37  La.  Ann.  718;  Police 
Jury  V.  Brookshier,  31  La.  Ann.  736;  Sandwich 
V.  Fish,  2  Gray  (Mass.)  298;  Boykin  v.  State, 
50  Miss.  375  ;  Com.  v.  Stambaugh,  164  Pa.  St. 
437;  Houston  County  v.  Dwyer,  S9  Tex.  113; 
Cordray  v.  State,  55  Tex.  141;  Montpetier  v. 
Darke,  67  Vt.  479- 

9.  Scarborough  v.  Stevens,  3  Rob.  (La.)  i47> 

10.  Commiistoiu. — Lawson  v.  Pulaski  County, 
}  Ark.  I ;  Adame  v,  Conner,  ^3  Mist.  433. 


II.  Petitt  V.  State,  8  Hetsk.  (Tenn.)  320, 

18.  DelinqQendet  and  AllowaacM.  —  Bates  v. 
Knott  County  Ct.,  (Ky.  1903)  67  S.  W.  Rep. 
1006 ;  Montgomery  County  Ct.  v.  Chenault, 
(Ky  1898)  47  S.  W.  Rep.  457;  Hardy  v.  Logan 
County  Ct.,  (Ky.  1893)  23  S.  W.  Rep.  661: 
Reams  v.  McHargue,  (Ky.  1901)  63  S.  W.  Rep. 
437;  Brunswick  v.  Snow,  73  Me.  177;  Auditor 
General  v.  Monroe  County,  36  Mich.  70 ; 
Stevens  v.  Saginaw  County,  63  Mich.  579; 
Boykin  v.  State,  50  Miss.  375. 

l^^lative  Exoneration  of  a  collector  and  his 
sureties,  for  funds  lost  by  robbery,  is  valid. 
Board  of  Education  v,  McLandsborough,  36 
Ohio  St.  227,  38  Am.  Rep.  582;  State  v.  Board 
of  Education,  38  Ohio  St.  6. 

In  Louisiana,  a  verification  of  the  delinquent 
list  accompanied  by  an  oath  that  the  collector 
has  exhausted  all  legal  means  to  collect  is 
required  before  he  can  be  credited  with  de- 
linquencies. State  V.  Viator,  37  La.  Ann.  734; 
State  V.  Gilbeau,  37  La,  Ann.  718. 

18.  Faymenu.  —  Walling  v.  Morgan  County, 
iz6  Ala.  326;  Frownfelter  v.  State,  66  Md.  80. 

How  Payments  to  Be  Credited,  —  Orneville  v. 
Pearson,  61  Me.  552;  Pawlet  v.  Kelley,  69  Vt 
398;  Taylor  v.  La.  Follette,  49  W.  Va.  478. 

Taymantl  Kwt,  ai  Agalnat  Suvtles,  be  credited 
to  the  year  for  which  the  taxes  were  assessed. 
U.  S.  V.  Irving,  i  How.  (U.  S.)  250;  Borit^ 
V.  Williams,  17  Ala.  510.  See  also  U.  S.  v. 
January,  7  Cranch  (U.  S.)  572 ;  Postmaster 
Gen,  V.  Norvell.  Gilp.  (U.  S.)  to6. 

Payments  Kade  Before  the  Time  Fixed  by  Law 
for  the  settlement  will  operate  by  relation  and 
will  be  considered  as  having  been  made  at 
the  proper  date.    Wyman  v.  Smith,  45  Me. 

Payment  Inoerreotly  Credited.  —  If  the  collector 
has  actually  paid  over  money  he  is  none  the 
less  entitled  to  credit  though  the  officer  re- 
ceiving it  may  have  credited  it  to  the  wrong 
fund.  Walling  v.  Morgan  Cotutty,  126  Ala. 
326 ;  and  if  the  money  has  reached  the  right 
destination  it  is  immaterial  that  there  may 
have  been  irregularities  in  the  manner  of  pay- 
ment. Mendocino  County  v.  Johnson,  125  CaL 
337- 

14.  ■P'r'^uislt*". —  ^Vailing  v.  Morgan  County, 
126  Ala.  326;  Essex  v.  French,  jo  Vt. 
413. 

Money  paid  by  a  bank  in  consideration  of  the 
deposit  of  collections  therein  ia  not  a  perquisite 
which  the  collector  may  retain.  Hughes  v.  Veth- 
pie,  83  lU,  78. 
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funds,'  nothing  else  will  be  accepted  in  settling  with  the  collector.'  If  he 
turns  over  receivable  funds,  it  must  appear  that  the  identical  funds  were 
taken  in  payment  of  taxes^'  since  he  is  not  allowed  to  speculate  in  office  by 
buying  up  claims  against  the  state  or  county.' 

ee,  Effbctof  Settlement.  —  Generally  speaking  3  settlement  with  the  auditing 
officer  is  not  conclusive,*  and  errors  may  be  shown  •  upon  a  proper  proceed- 
ing to  surcharge  and  correct  it ; '  but  if  in  all  respects  regular,  it  will,  in  t^e 
absence  of  collusion,  fraud,  or  mistake,  be  binding  on  the  state  or  county,*  as 
well  as  on  the  collector.*  especially  if  no  appeal  be  taken  when  such  proceed- 
ing is  available.'®  Nor  will  a  settlement  long  acquiesced  in  be  opened  after 
receipts  are  lost." 

e.  LiABiLiTV  OF  Sureties  on  Bond  of  Collector — (i)  In  Gemral. 
—  The  general  doctrines  bearing  on  the  liability  of  sureties  on  official  bonds 
are  elsewhere  treated,"  and  consequently  only  a  few  principles  particularly 
applicable  to  sureties  on  the  bond  of  collectors  will  be  here  treated.  The 
rule  that  the  law  is  to  be  strictly  applied  in  favor  of  the  sureties  on  the  bond 
h  recognized/'  but  considerations  of  public  policy  embodied  in  legislation 
rather  than  in  judicial  decisions  have  somewhat  restricted  the  application 
of  this  principle.  The  amount  stated  in  the  bond  and  the  period  fixed  by 
law  for  the  term  of  liability  under  the  bond     are  two  limitations  behind  which 


1.  Kodiom  ttt  Fayaunt.  —  U.  S.  v.  Morgan,  1 1 
How.  (U.  S.)  154;  Johnson  v.  U.  S.,  5  Mason 
(U.  S.)  425 ;  Miltenberger  v.  Cooke.  iS  Wall. 
(U.  S.)  431;  Smith  i>.  Speed,  50  Ala.  376; 
Askew  V.  Columbia  County,  3a  Ark.  370 ;  Frier 
V.  State,  II  Fla.  300;  Crutcher  v.  Sterling,  1 
Idaho  306;  NewBom  v.  Thigheo,  30  Miss.  414; 
McWilliams  v.  Phillips,  51  Miss.  196;  Sheridan 
V.  Rabway,  44  N.  J,  L.  587 ;  Ward  v,  Marion 
County,  36  Tex.  Civ.  App.  361.  And  sec  Law- 
son  V,  Pulaski  County,  3  Ark.  i ;  Wellington 
V.  Lawrence,  73  Me,  las;  Sawyer  v.  Spring- 
field, 40  Vt.  305.  See  also  supra,  this  title, 
Paymtnt  and  Tender  ^  Medium  of  Payment. 

8.  Payments  by  CoUsotor, —  Smith  v.  Speed, 
50  Ala.  376 ;  Frier  v.  State,  1 1  Fla.  300 ; 
Crutcher  v.  Sterling,  1  Idaho  306 ;  McLean  v. 
State,  8  Heisk.  (Tenn.)  306:  Sawyer  v.  Spring- 
field, 40  Vt  305. 

a.  SMtlvkblfl  Vnnds  to  B«  Paid  Ortr  Only  m 
BwMlVed.  —  Burgess  v.  Winston,  28  Fed.  Rep. 
5S9;  Smith  v.  Speed,  50  Ala.  376;  Frie*-  v. 
State,  I  [  Fla,  300 ;  Com.  v,  Rhodes,  s  T.  B, 
Mon.  (Ky.)  319;  Police  Jury  v.  Brookshier,  31 
La.  Ann.  736;  Simmons  v .  BouUt,  26  La.  Ann. 
277;  Elliott  V.  Miller,  8  Mich.  133,  But  see 
Askew  V.  Columbia  County,  3a  Ark.  370. 

Receivable  funds  taken  in  payment  of  taxes 
but  Dot  turned  over  must  be  accounted  for  at 
par.    McLean  v.  Sute,  8  Hcisk.  (Tenn.)  32. 

4.  IpaMlatioB  In  COatnu  ^ohtbltad.— Polica 
Jury  V.  Brookshier,  31  La.  Ann.  736;  West 
Baton  Rouge  v.  Morris,  37  La.  Ann.  459- 

5.  Bettlammt  Hot  Cooelustve.  —  Stater.  Brewer, 
64  Ala.  367;  Wilson  v.  State,  51  Ark.  313: 
Bates  V.  Knott  County  Ct.,  (Ky.  1903)  67  S.  W. 
Rep.  1006;  Justices  v.  Fennimore,  i  N.  J.  L. 
330 ;  Moore  County  t>.  MacRae,  89  N.  Car.  95. 
See  also  Kilpatrick  v.  Pickens  County,  66  Ala. 
42a :  Washington  County  v.  Parlier.  10  III, 
232:  Kinney  v.  State,  4  HI.  357;  O'Neal  v. 
School  Com'rs.  27  Md.  227. 

6.  XistakM.  —  People  v.  Cooper,  10  III.  App. 
384;  Lyona  v.  Breckinridge  County  Ct.,  loi 
Ky.  715. 


T.  Com.  V.  McQure,  (Ky.  1899}  49  S.  W. 
Rep.  789. 

8.  BMtlMwnt  Binding  on  State  fa  Atoawa  gf 
Prand  or  Xlstaka.  —  Com.  v.  McQure,  (Ky. 
1899)  49  S.  W.  Rep.  769;  Sute  V.  Hawkins. 
169  Mo.  615;  Com.  V.  ScanUn,  toa  Pa.  St, 

250, 

8.  Blndinf  on  CoUHtor,— Pulaski  County  v. 
Watson,  106  Ky,  500;  State  v.  Shipman,  i3{ 

Mo.  436. 

la  Ho  Appeal  Takm.  — Con.  v.  Black,  ig  P«- 

Co.  Ct.  664;  Com.  V.  Gruver,  13  Pa.  Super.  Ct. 

553. 

IL  Montgomery  County  Ct  V.  Chenault,  (Ky. 
1898)  47  S.  W.  Rep.  457. 

18.  See  the  titles  Public  Offichs,  voL  33. 
p.  361  et  seq.;  Suretyship,  ante,  p.  446. 

15.  Striat  IntorpratatioD  U  Favar  of  Snr^.  — 
U.  S.  V.  Chccseman,  3  Sawy.  (U.  S.)  434 ;  Brewer 
r.  King,  63  Ala.  511 ;  Morrow  v.  Wood,  5*  Ala. 
i;  Wilmington  v.  Horn,  3  Harr.  (Dal.)  190; 
State  V.  Montague,  34  Fla.  33 ;  Robinson  v.  Ep> 
ping,  24  Fla.  237 ;  Lafayette  v.  James,  92  Ind. 
240,  47  Am.  Rep.  140;  Board  of  Education  V- 
Rader,  42  W.  Va.  178. 

U.  SaiwUss  Boood  in  Savaral  Bttna.—  Eaeb 
surety  is  liable  only  for  the  aum  {or  which  be 
obligates  himself,  although  it  be  leaa  than  the 
entire  penalty  of  the  bond,  and  all  the  sur«ti«s. 
though  liable  in  different  amount*,  can  be  held 
for  no  more  than  the  full  amount  due  tht 
state.  Police  Jury  v.  Brookahier,  31  La.  Ann. 
736. 

16.  Term  of  UaMUty.— Leadlcy  v.  Evans,  a 
Bing.  33,  9  E.  C.  L.  306;  Arlington  »,  Menicke, 
2  Saund.  4>i ;  Farrar  v.  U.  S..  i  FeL  (U.  S.) 
373;  Norridgewock  v.  Hale,  80  He.  36a:  Bige- 

low  V.  Bridge,  8  Mass.  275 ;  O>nover  v.  Middle- 
town  Tp..  43  N,  J.  L.  382  ;  Patterson  v.  Freehold 
Tp.,  38  N.  J.  L  25s :  Prince  V.  McNeill,  77  N. 
Car.  398:  Miller  v.  Com.,  8  Pa.  St.  444:  Public 
Account  Com'rs  V.  Greenwood,  i  Deaaua.  (S. 
Car.)  450.    But  see  Com.  v.  Stambaugb,  164 

P'-  St-  -i.V.  ^  „.^, 

Cnrront  Yoor,  —  Sullivan  County  v.  Middep- 
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the  sureties  are,  of  course,  safely  intrenched.*  Inasmuch  as  liability  attaches 
to  the  sureties  solely  by  virtue  of  the  terms  of  the  bond,  the  sureties  are 
entitled  to  stand  upon  it,*  and  are  ordinarily  responsible  for  the  performance 
of  such  duties  only  as  are  incident  to  the  office  at  the  time  the  bond  is  exe^ 
cuted.'  And  if  the  legislature  imposes  other  duties  on  the  collector  after  the 
execution  of  the  bond  the  liability  of  the  sureties  will  not  be  enlarged,^  unless 
the  language  of  the  bond,'  or,  a  fortiori^  the  law  in  force  at  its  dale  •  by  a 
fair  and  reasonable  construction  bring  the  new  duties  within  the  scope  of  the 
bond.  Of  course,  where  the  bond  U  executed  subsequent  to  the  passage  of 
an  act  imposing  a  new  duty  the  sureties  will  be  liable  for  its  breach,'  unless 
when  the  new  duty  is  attached  a  special  bond  is  required  to  be  given  for  its 
performance.^ 

(2)  Liability  on  Getural  and  Special  Bonds.  —  The  general  rule  is  that 
where  a  collector  is  required  to  perform  a  duty  special  in  its  nature  and  to 
give  a  special  bond  for  its  faithful  performance,  no  liability  attaches  therefor 
to  his  general  bondsmen  *  in  the  absence  of  an  express  declaration  in  the 
bond  or  an  express  statutory  provision  to  the  effect  that  they  shall  be  so 
liable.'"   Thus,  the  sureties  on  the  general  bond  of  a  collector  are  not  liable 


dorf,  ;  Pt.  Super.  Ct.  71,  42  W.  N.  C.  (Pa.) 
US- 

Xo  Fwtod  of  Tinu  Jlxtd.—  Where  by  law  the 
bond  is  conditioned  for  the  payment  of  the 
taxes  collected  under  a  particular  atsesament, 

the  time  of  collection  is  immaterial,  and  the 
sureties  are  liable  for  aums  collected  before  the 
bond  is  executed.  Combs  v.  Breathitt  County, 
(Ky.  1896)  38  S.  W.  Rep.  138.  See  also  State 
V.  Baldwin,  14  S.  Car,  135. 

Elaotlon  and  QaaliAeatiOn  of  Saeeessor.  — 
Where  by  law  the  term  of  the  principal  is  for  a 
fixed  ptriod  and  "  until  the  election  and  qualifi- 
cation of  his  successor,"  the  sureties  by  the 
weight  of  aatbority  are  not  liable  for  a  defalca- 
tion occurring  after  the  term  fixed  by  law  is 
ended  but  before  a  successor  is  qualified.  It  is 
the  duty  of  the  public  authorities  to  have  a 
successor  elected  and  qualified  at  the  proper 
time,  and  they  cannot,  by  suffering  the  incum- 
bent to  hold  over,  prolong  the  liability  of  the 
snratiea  beyond  the  period  contemplated  in  the 
bond.  Peppin  v.  Cooper,  a  B.  ft  Aid.  431 ;  Lead- 
ley  V.  Evans,  2  Bing.  32,  9  E.  C.  L.  306;  Liver- 
pool Water  Works  Co.  v.  Atkinson,  6  East  $07 ; 
Wilmington  v.  Horn,  a  Harr.  (Del.)  190;  State 
V.  Powell,  40  La.  Ann.  340,  8  Am.  St  Rep.  533; 
BiKclow  V.  Bridge,  8  Mass.  275. 

There  are,  however,  some  weU-considered  de- 
dsions  and  a  number  of  dicta  to  the  effect,  that 
the  sureties  may  be  liable,  but  only  for  such 
reasonable  time  as  is  proper  for  the  qualifica- 
tion of  a  successor.  State  v.  Powell,  40  La. 
Ann.  240,  8  Am.  St.  Rep.  522 ;  Chelmsford  Co. 
V,  Demarest,  7  Gray  (Mass,)  i ;  Dover  v. 
Twombly,  42  N.  H.  59 ;  Rahway  v.  Crowdl,  40 
N.  J.  L.  207,  29  Am.  Rep.  224. 

1,  Brewer  v.  King,  63  Ala.  511. 

S.  HoR  V.  McLean,  75  N.  Car,  347. 

OfMnl  Words  in  the  Coneltuion  of  the  bond 
are  restricted  by  preceding  particular  words  to 
duties  of  like  kind  with  those  specified.  Jones 
V.  Montfort.  .i  Dev.  &  B.  L.  (zo  N.  Car.)  73; 
Governor  v.  Matlock,  i  Dev.  L.  (12  N.  Car.) 
S14;  Grumpier  v.  Governor,  i  Dev.  L.  fi2  N. 
Car.)  52:  Governor  v.  Barr,  i  Dev.  L.  (12  N. 
Car.)  6s. 

I.  IhitlM  Ittddent  to  Offloo  at  Tim*  tht  Bond  la 


Exasnted.— U.  S.  v.  Kirkpatrick,  9  Wheat.  (U. 
S.)  720;  Morrow  v.  Wood,  56  Aia.  t;  Lafayette 
V.  James,  92  Ind.  240,  47  Am.  Rep.  140. 

4.  Com.  V.  Toms,  45  Pa.  St.  4oiB. 

This  rule  applies  with  especial  force  where 
the  new  duties  are  not  such  as  have  some 
natural  relation  to  the  ordinary  duties  imposed 
upon  the  officer  giving  the  bond.  U.  S.  v. 
C^eeseman,  3  Sawy.  (LT.  S.)  424.  See  also  the 
cases  cited  in  the  next  preceding  note. 

6.  ^an^piage  of  Bond. —  The  words  "in  all 
things  faithfully  and  truly  to  execute  the  duties 
of  the  office  according  to  law,"  "  faithfully  to 
discharge  the  duties  of  the  office  during  his 
(»ntinuance  in  office,"  and  "  the  due  perform- 
ance of  the  duties  of  his  office,"  have  been  held 
sufficiently  general  to  cover  duties  subsequently 
imposed  by  statute,  where  such  duties  are  ger- 
mane to  those  already  imposed  on  the  officer. 
Bartlett  V.  Governor,  2  Bibb  (Ky.)  586;  Board 
of  Education  v.  Quick,  99  N.  Y.  138;  People  v. 
Vilas,  36  N.  Y.  469 ;  Dawson  v.  State,  38  Ohio 
St.  I ;  Brobet  t>.  Skillen,  16  Ohio  St.  387.  88 
Am.  Dec.  458;  King  v.  Nichols,  16  Ohio  St.  80. 

Confro,  where  the  general  words  are  restricted 
by  previous  particular  words.  Grumpier  v.  Gov- 
ernor, I  Dev.  L.  (12  N.  Car.)  52. 

6.  finretioB  Annnrahle  by  SUtate  for  the  Per* 
fermanoe  of  Additional  Duties. — Morrow  v.  Wood, 
56  Ala.  r ;  Brewer  v.  King,  63  Ala.  511. 

7.  Marquette  County  v.  Ward.  50  Mich.  174. 

8.  Spedal  Bond  Beqaired  for  New  Daties, — 
State  V.  Bradshaw,  10  Ired.  L.  (32  N.  Car.) 
229;  County  Board  of  Education  v.  Bateman, 
102  N.  Car.  52,  II  Am.  St.  Rep.  708. 

9.  Fo  Liability  on  the  Oensral  Bond  Where 
^Mial  Bond  Beqaired — Anderson  v.  Thomp- 
son, 10  Bush  (Ky.)  132;  Williams V. Morton,  38 
Me.  52, 61  Am.  Dec.  329 ;  Waters  v.  State,  i  (Hll 
(Md.)  302;  Lyman  v.  Conkey,  i  Met.  (Mass.) 
317;  State  V.  Young,  23  Minn.  551;  State  v. 
Johnson,  JS  Mo.  80 ;  Henderson  v.  Coover,  4 
Nev,  429;  Grumpier  v.  Governor,  i  Dev.  L.  (12 
N.  Car.)  52;  State  v.  Corey,  16  Ohio  St.  17; 
Rnard  of  Education  v.  Rader,  42  W,  Va.  178; 
Milwaukee  County  v.  Ehlers,  45  Wis.  zSi. 

10.  Under  late  statutes  In  Kentucky,  the  sher- 
iff, as      officio  collector  of  taxes,  gives  a  gen- 
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for  railroad  taxes,'  or  school  funds,*  especially  where  the  giving  of  the  special 
bond  is  considered  a  condition  precedent  to  the  right  of  the  officer  to  collect 
such  funds  at  all.* 

(3)  Liability  for  Funds  Collected —  (a)  Estoppel  of  tho  SarotioB.  —  The  bond  of  a 
collector  nearly  always  contains  a  provision  to  the  effect  that  the  collector 
shall  pay  over  all  moneys  collected  by  him.**  Under  this  clause  sureties  are 
liable,  as  we  have  already  seen  that  the  collector  himself  is  liable,'  for  all  moneys 
which  come  into  his  hands  by  virtue  of  his  office.*  They  are  liable  for  money 
in  his  official  possession  at  the  time  the  bond  is  given,  though  collected  before 
that  lime;'  or  though  it  is  in  his  hands  as  his  own  successor.*  And  where 
money  is  collected  by  the  officer  it  is  immaterial  Lhat  he  may  have  acted  too 
soon,"  or  even  without  a  warrant,'*  or  tax  list,*'  or  that  his  warrant  or  the  tax 
list  may  have  been  irregular,'*  or  the  assessment  itself,'^  or  part  of  it,'*  illegal 
or  void,'*  the  collector  and  his  bondsmen  being  estopped  to  deny  its  validity.'* 
Nor  is  it  mateiial  that  it  may  have  been  the  duty  of  another  to  collect  the 
money,"  or  that  the  collector  himself  may  have  been  ineligible  to  the  office,'** 
unless  the  collection  of  the  funds  in  question  was  wholly  beyond  the  bounds 


eral  bond  for  the  faithful  performance  of  all 
duties,  but  the  county  authorities  may  require 
an  additional  bond  to  cover  the  county  levy. 
If  none  such  is  given  the  sureties  on  the  gen- 
eral bond  are  liable  for  all  shortages,  state  or 
county.  Indiana  Bridge  Co.  v,  Carr,  (C.  C.  A.) 
95  Fed.  Rep.  594 ;  Lyons  v.  Breckinridge 
County,  101  Ky.  715;  Whaley  v.  Com.,  110  Ky. 
154;  Howard  v.  Com.,  105  Ky.  604;  Pulaski 
County  V.  Watson,  106  Ky.  500;  Catron  r.  Com,, 
(Ky.  1899)  52  S.  W.  Rep.  929.  If,  however,  a 
county  levy  bond  is  executed,  this  exonerates 
the  sureties  on  the  general  bond  from  liabiliQr 
for  those  taxes.  Lyons  v.  Breckinridge  County 
Ct.,  loi  Ky.  715;  Whaley  v.  Com.,  110  Ky. 
154;  Fidelity,  etc.,  Co.  v.  Com.,  104  Ky.  579, 
583. 

1.  Ballroad  TazM. — McLean  v.  State,  8  Heisk. 
(Tenn.)  270.  Aliter  in  Kentucky,  Lyons  V. 
Breckinridge  County  Ct.,  lOi  Ky.  715. 

2.  Sohool  Funds. —  County  Board  of  Education 
V.  Batcman,  103  N.  Car.  52,  11  Am.  St.  Rep. 
708;  State  v.  Starnes,  5  Lea  (Tenn.)  545;  State 
V.  Poling,  44  W.  Va.  312;  Board  of  Education 
V.  Rader,  42  W.  Va.  178 ;  Board  of  Education  v. 
Rader.  42  W.  Va.  183.  See  also  White  v.  East 
Saginaw,  43  Mich.  567 ;  Broad  v.  Paris,  66  Tex. 
119;  Findley  v.  Findley,  42  W.  Va.  383;  State 
V.  Hill,  17  W.  Va.  452;  Milwaukee  County  v. 
Pabst,  70  Wis.  352. 

3.  Glvlnff  Spoeial  Bond  a  Condltitoa  et  Bl^  to 
GoIIaot.  —  Anderson  v.  Thompson,  10  Bush 
(Ky.)  134. 

4.  Bat  the  Omission  of  a  Clause  Providing  for 
Payment  Over  is  not  fatal,  where  such  obligation 
is  placed  on  the  bondsmen  by  law.  State  v. 
Hill,  17  W.  Va.  452- 

5.  See  supra,  this  section,  4.  b.  (a)  (6)  Ac- 
counting —  Extent  of  Liability. 

8.  Honeys  OificiallT  Kecoivod.  —  Walker  v. 
People,  95  111.  App.  637 ;  Lyons  v.  Breckinridge 
County  Ct.,  loi  Ky.  715;  Hewlett  v.  Nutt,  79 
N.  Car.  263. 

7.  Honey  on  Hand. —  Conover  v.  Middletown 
Tp.,  42  N.  J.  L.  382. 

8.  CoItoetOT  RQORoediBft  Himiolf. —  Sidner  v. 
Alexander,  31  Ohio  St.  378. 

9.  Combs  V.  Breathitt  County,  (Ky.  1898)  46 
S.  W.  Rep.  505> 


10.  CoUeotinK  Without  Warrant.— Johnson  v. 
Goodridge,  15  Me.  29;  Harrisburg  v.  Guiles,  192 
Pa.  Sl  191 ;  Cannell  v.  Crawford  Coun^,  59 
Pa.  St.  196:  Com.  V.  Black.  15  Pa.  Co.  Ct.  664. 

11.  Ponds  OoUectdd  Without  Tax  List.—  Comba 
V.  Breathitt  County,  (Ky.  1898)  46  S.  W.  Rep. 
50s;  McGuire  v.  Williams,  123  N.  Car.  349. 
See  also  King  v,  U.  S.,  99  U.  S.  229. 

28,  Irragalar  Warranter  List — United  States. 
—  Moss  V.  Riddle,  5  Cranch  (U.  S.)  351. 

Florida.  —  State  v.  Rushing,  17  Fla.  226; 
Frier  ti.  State,  1 1  Fla.  300. 
Indiana.  —  Ham  v.  Greve,  34  Ind.  18. 
Kentucky.  —  Burks  v.   Wonterline,  6  Boah 
(Ky.)  20. 

Maine.  —  Brunswick  v.  Snow,  73  Me.  177; 
Trescott  v.  Moan,  50  Me.  347 ;  Orono  v.  Wedge- 
wood,  44  Me.  49,  69  Am.  Dec.  81 ;  Johnson  v, 
Ooodridge,  15  Me.  29;  Ford  v.  Clough,  8  Me. 
334,  23  Am.  Dec.  513. 

Massaekusetts.  —  Williamatown  v.  Willis,  15 
Gray  (Mass.)  427;  New  Hampshire  Sav.  Bank 
V.  Varnum,  i  Met.  (Mass.)  34;  Sandwich  v. 
Fish,  2  Gray  (Mass.)  298. 

North  Carolina.  —  State  v.  Woodside,  8  Ired. 
L.  (30  N.  Car.)  104. 
Texas. —  State  v.  Middleton,  57  Tex.  185. 
f emonf.  —  Pawlet  v.  Kelley,  69  Vt.  398* 
Montpelier  v.  Clarke,  67  Vt.  479. 

15,  Illegal  AmMnunt.—  Oinnine^iam  v.  Mitch- 
ell, 67  Pa.  St.  7S;  Moore  v.  Allegheny,  18  Pa. 
St.  55. 

14.  Fidelity,  etc,  Co.  v.  Mobile  County,  124 
Ala.  144.  Contra,  where  the  limit  of  the  tax 
rate  is  fixed  by  the  constitution.  Whaley  v. 
Com.,  (three  judges  dissenting)  110  Ky.  154. 
See  also  Oaenton  v.  Burnett,  (Ky.  1897)  41  S. 
W.  Rep.  370. 

16.  Void  AmMnunt.  —  McGuire  v.  Williams. 
123  N.  Car.  349. 

16.  Sttoppal  of  InretiM.  — Boring  v.  Williams, 
17  Ala.  510;  McGuire  v.  Williams,  123  N.  Car. 
349. 

IT.  Combs  V.  Breathitt  County,  (Ky.  1898)  46 
S.  W.  Rep.  S05. 

18.  Collector  IneliglMe.  — Wade  v.  Mt.  Stcr^ 
ling,  (Ky.  1896)  33  S.  W.  Rep.  1113:  State  V. 
Powell,  40  La.  Ann.  234,  8  Am.  St.  Rep.  jaa; 
Lyndon  v.  Miller,  36  Vt.  329. 
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of  his  authority.*    It  is  sufHcient  that  he  ts  a  ^  facto  collector.* 

(b)  i>lT«nioii  of  Fond.  —  Where  the  collector  himself  treats  the  taxes  as  paid 
the  sureties  will  be  held  though  no  money  is  received  by  him.  Thus,  if  he 
gives  a  receipt  for  taxes  in  payment  of  a  private  debt,'  or  diverts  a  check 
given  for  taxes  to  the  payment  qf  county  claims,'  the  sureties  are  liable. 

(e)  lUskppro^latioii  And  Oonflletlng  liaUlltlM  and«r  DUkrut  Boadt.  —  Likewise,  it  has 
been  held  that  where  funds  protected  by  one  bond  are  used  to  pay  off 
indebtedness  incurred  under  another  bond  the  sureties  whose  undertaking 
covers  the  misused  funds  are  liable,"  and  those  whose  bond  is  thus  satisHed 
are  discharged,*  especially  where  the  ofHcer  to  whom  the  money  is  turned 
over  is  ignorant  of  the  source  from  which  the  money  is  derived.'  But  if  the 
treasurer  knows  of  the  misappropriation,^  or  there  is  ground  for  equitable 
contribution  or  subrogation,*  the  payment  will  be  applied  in  exoneration  of 
the  bond  under  which  the  money  was  collected.  Some  courts  indeed  go  so 
far  as  to  hold,  in  contravention  of  the  doctrine  stated  above,  that  in  all  cases 
where  a  misappropriation  is  in  fact  shown,  money  paid  over  by  a  collector 
will  be  credited  to  tiie  bond  under  which  it  is  collected,'*  it  being  sufficient, 
in  the  opinion  of  these  courts,  that  the  money  collected  has  actually  reached 
the  treasury.'*  This  view,  once  the  prevailing  doctrine,  has  in  recent  years 
been  greatly  weakened.** 

(4)  Liability  for  All  Official  Acts.  — Sometimes,  by  virtue  of  statutes, 
the  liability  of  the  sureties  extends  to  all  official  acts  of  the  collector,  minis- 
terial or  judicial,  and  includes  wrongful  seizures  and  sales  of  property  to 
enforce  collection ;  *'  but  where  the  bond  merely  provides  for  collection  and 
payment  over,  advertising  fees  personally  due  from  the  collector  cannot  be 
recovered  in  an  action  on  his  bond.*'* 

(5)  Indulgence  to  Collectors.  —  By  the  weight  of  authority  mere  indulgence 
to  collectors  as  regards  the  time  of  accounting  will  not  release  the  sureties 

1.  Gttlleotioit  Wlwlhr  Wtlurat  Antluwlty,  —  8.  Boring  v.  Williams,  17  Ala.  510. 

Kepp  V.  Wiggett,  10  C.  B.  35.  70  E.  C.  L.  zy,  9.  Sqnltebto  BaUlf.  —  Pickering  v.   Day,  a 

Com.  V.  Rdnbart,  IS  Pa.  Co.  Ct.  487.  Del.  Ox.  333;  McGuire  v.  Williams,  123  N. 

S,  Do  Faoto  Colloetor.  —  Police  Jury  v.  Brook-  Car.  349. 

shier,  31  La.  Ann.  736;  Billingsley  v.  State,  14  10.  PaTmont  to  Be  AppUod  to  Bond  ander  Wliioli 

Md.  369;  Seabrook  v.  Brown,  71  N.  H.  618;  tlio  KoBoy  !■  Collooted. — U.  S.  v.  January,  7 

Waters  v.  Edmondson,  8  Heisk.  (Tenn.)  384.  Cranch  (U.  S.)  575;  Postmaster  Gen.  v.  Nor- 

3.  BMaipt  for  Taxes  GiTea  in  Faymeot  of  Debt.  veil,  Gilp.  (U.  S.)  106  ;  Jones  v.  U.  S.,  7  How. 
—  Ward  V.  Marion  County,  a6  Tex.  Cxi.  App.  (U.  S.)  688;  Myers  v.  U.  S.,  i  McLean  (U.  S.) 
361.  But  see  Com.  v.  Mahon,  12  Pa,  Super.  Ct  49d:  Boring  v.  Williams,  17  Ala.  510;  Pick- 
616,  vhere  there  was  merely  an  agreement  to  ering  v.  Xivy,  a  Del.  Ch.  367 ;  Porter  v.  Stanley, 
divert  the  tax  but  no  receipt  was  given.  47  Me.  515,  74  Am.  Dec.  501 ;  State  v.  Alsup, 

4.  Combs  V.  Breathitt  County,  (Ky.  1898)  46  91  Mo.  17a;  State  v.  Middleton,  57  Tex. 
S.  W.  Rep.  505.  185. 

5.  ICisappropriatloB  of  Fands. — WalkerCounty  11.  Fonda  Baaehing  Dntinatioii.  —  U.S.i/.Irv- 
z.  Fidelity,  etc.,  Co.,  107  Fed.  Rep.  851,  47  C.  ing,  i  How.  (U.  S.)  a6i ;  People  v.  Smith,  la 
C.  A.  15;  People  v.  Hammond,  109  Cal.  384;  III.  281.  Compare  Bogart  v.  Mathe,  51  N.  J. 
State  V.  Powell,  40  La.  Ann.  234,  8  Am.  St.  L.  216. 

Rep.  522;  State  v.  Kayts,  7  La.  Ann.  118;  18.  Weakening      the  Older  Deetrlne,  — See 

Sandwich  v.  Fish,  2  Gray  (Mass.)  398;  Myers  Gwynne  v.  Buraell,  7  CI.  ft  F.  573,  2  Bing.  N. 

V.  State,  (Md.)  4  Cent.  Rep.  344;  Pine  County  Cas.  7,  29  E.  C.  L.  228;  9  Bing.  544,  23  E. 

V.  Willard,  39  Minn.  135,  12  Am.  St.  Rep.  62a;  C.  L.  375;  U.  S.  v.  Wardwell,  5  Mason  (U. 

State  V,  Sooy,  39  N.  J.  L.  539;  Com^  v.  Knettle,  S.)  82;  Postmaster  Gen.  v,  Furber,  4  Mason 

182  Pa.  St.  176;  Caipenter  v.  Corinth,  62  Vt  (U.  S.)  333;  Walker  County  v.  Fidelity,  etc., 

III.  Co.,  107  Fed.  Rep.  851,  47  C.  C.  A.  15;  State 

6.  Bondsmen  Dlacharged  Where  the  LiaUUty  v.  Sooy,  39  N.  J.  L.  539;  Stone  v.  Seymour, 
Covered  by  Their  Bond  is  paid  off  with  funds  col-  15  Wend.  (N.  Y.)  19 ;  Seymour  v.  Van  Slyck. 
lected  under  a  different  bond.  McGuire  v.  8  Wend.  (N.  Y.)  403.  And  see  cases  cited  in 
Williams,  123  N.  Car.  349;  Board  of  Education  the  precedii^  notes. 

V.  Bladen  County,  113  N.  Car.  379;  Liles  v.  IS.  Liability  of  Sorstles  for  All  Offiolal  Acts.— 

Rogers,  113  N.  Car.  197,  37  Am.  St.  Rep.  627.  Palmer  v.  Pettingill,  6  Idaho  346;  Chamberlain 

7.  Tressarer  Ignorant  of  Kisappropriatlon. —  Banking  House  v.  Woolsey,  60  Neb.  516.  Com- 
State  V.  Smith,  26  Mo.  226,  72  Am.  Dec.  204;  pare  Eaton  v.  Kelly,  72  N.  Car,  no. 
Chapman  v.  Com.,  25  Gratt.  (Va.)  742;  Lyndon  14.  AdTortialiig  Feet.  —  State  v.  Montague, 
V.  Miller,  3d  Vl  329.  34  Fta.  3a. 
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although  it  be  granted  by  legislative  act  and  thus  made  compulsory  on  the 
state  officials  who  are  to  take  action  against  the  collector.*  But  the  contrary 
has  been  held.*  Nor  will  they  be  discharged  by  delay,  short  of  the  statutory 
period,  in  enforcing  the  bond.'  The  statute  begins  to  run  in  favor  of  the 
sureties  from  the  breach  of  the  bond.' 

6.  Buiwditts  Against  Se&vltiiig  CollMton  —  0.  Summary  Remedy  —  (i)  In 
General.  —  In  order  to  secure  promptness  on  the  part  of  the  officer  in  paying 
over  money  collected  by  him,  the  public  authorities  are  permitted  to  pursue  a 
defaulting  collector  and  his  sureties  by  means  of  summary  process.  Thus, 
summary  judgment  may  be  obtained  against  the  collector  aiid  his  sureties  on 
motion  or  order  to  show  cause,"  or  an  execution,  extent,  or  warrant  of  dis- 
tress may  be  issued  against  them  by  the  treasurer  or  other  proper  officer.* 
Such  remedy  is  not  generally  exclusive,  and  the  state  may  pursue  it  or  proceed 
by  common-law  action ; '  but  it  has  been  held,  where  imprisonment  on  civil 
process  is  permitted,  that  the  use  of  the  latter  means  of  coercion  deprives  the 
state  of  the  right  subsequently  to  proceed  by  action.^ 

lien  «f  OoUeotv'i  Bond.  —  Further  to  protect  the  public,  the  bond  of  the  col- 
lector is  usually  made  a  lien  on  the  real  estate  of  both  principal  and  sureties.* 
In  a  word,  it  is  given  the  effect  of  a  judgment  ^*  or  mortgage."  and  gives  to 
the  state  or  county  a  right  to  priority  of  payment  out  of  the  realty  over  the 
general  creditors  of  a  collector  or  surety  who  is  insolvent.** 

(2)  Nature  and  Validity.  — The  collector,  by  accepting  the  office,  and  hU 


1.  L^iilatiTe  Indolgenoa.  —  State  v.  Carle- 
ton.  I  Gill  (Md.)  349 ;  State  f.  Swinney,  60 
Miss.  39,  45  Am.  Rep.  405 ;  Prairie  v.  Worth, 
78  N.  Car.  169;  Smith  v.  Com.,  25  Gratt.  (Va.) 
780;  Com.  V.  Holmes,  25  Gratt.  (Va.)  771; 
Bennett  v.  McWhorter,  2  W.  Va.  441. 

Especially  where  the  sureties  give  their  con- 
sent. Crawford  v.  Rtcheson.  loi  III.  351.  See 
also  Olean  v.  King,  116  N.  Y.  355. 

S.  Xsleose  of  SnretiBs  by  lAgiilative  Indnlgenoe. 
—  People  V.  McHatton,  7  111.  638 ;  Davis  v.  Peo- 
ple, 6  111.  409;  Warner  v.  Campbell,  a6  111. 
28a;  Warner  v.  Crane,  20  111.  148;  State  V. 
Roberts,  68  Mo.  234,  30  Am.  Rep.  788;  Johnson 
V.  Hacker,  8  Heisk.  (Tenn.)  388. 

8.  Delay  in  Enforoing  tlw  Bond.  —  State  v. 
Guilbeau,  37  La.  Ann.  718;  Police  Jury  v. 
Brookshier,  31  La.  Ann.  736.  And  see  North- 
umberland V.  Cobleigh,  59  N.  H.  250. 

4.  limltstlonB.  —  Moore  County  v.  MacRae, 
89  N.  Car.  95.  See  also  Barker  v.  Munroe,  4 
Dev.  L.  (15  N.  Car.)  412;  Coomer  v.  Little, 
Conf.  Rep.  (i  N.  Car.)  92.  Compare  Houaman 
V.  Long,  (Ky.  190a)  66  S.  W,  Rep.  821. 

5.  SamnuurJBdgnmton  lletlM.  —  Armitrong 
f.  State,  Minor  (Ala.)  160 ;  Boring  v.  Williams, 
17  Ala.  510;  Carmichael  v.  Hays,  66  Ala.  543; 
State  V.  McBride,  76  Ala.  51  ;  Stamphill  v. 
Franklin  County,  86  Ala.  392;  Com.  v.  Rodes, 
5  T.  B,  Mon.  (Ky.)  318;  De  Soto  County  v. 
Dickson,  34  Miss.  150 ;  Owens  v.  Andrew 
County  Ct.,  49  Mo.  372;  Brown  v.  State,  8 
Heisk.  (Tenn.)  871 ;  Akers  v.  Burch,  la  Heisk. 
(Tenn.)  606;  MaUory  v.  Miller,  a  Yerg.  (Tenn.) 
113- 

6.  Tax  Exwntlott,  SxtMit,  IHitrMl  Warrant.  — 

Murray  v.  Hoboken  Land,  etc.,  Co.,  18  How. 
(U.  S.)  272;  Crawford  v.  Carson,  35  Ark.  565; 
Bassett  v.  Governor,  1 1  Ga.  ao7 ;  Scarborough 
V.  Stevens,  3  Rob.  (La.)  147;  Doggett  v. 
Everett,  19  Me.  373;  Smyth  v.  Titcomb,  31  Me. 
281 ;  School  Dist.  v.  Clark,  33  Me.  48^;  Wald- 
ron  p. 'Lee,  5  Pick.  (Mass.)  323;  Weinaer  v. 


Bunbury,.3o  Mich.  201 ;  Bringard  v.  Stellwagen, 
41  Mich.  54;  Ayer  v.  Goss,  71  N.  H.  66;  Myers 
p.  Cora.,  34  Pa.  St.  270;  Mt.  Holly  v.  French, 
(Vt.  1902)  52  Atl.  Rep.  1038;  Hackett  v. 
^Amsden,  57  Vt.  432. 

A  state  comptroller  in  issuing  an  execution, 
under  the  Gtorgia  statutes,  against  a  default- 
ing collector,  acts  in  an  executive  capacity,  and 
the  courts  will  not  interfere  with  such  process 
by  prescribing  the  evidence  necessary  to  justify 
the  comptroller  in  issuing  it.  Scotield  v.  Per- 
kerson,  46  Ga.  350 ;  Wilson  v.  Wright,  83  Ga.  38. 

7,  Scatntory  Remedy  Against  Oolleotor  Vet 
BsolnaiTe. —  Gorham  v.  Hall,  57  Me.  39; 
Akers  v.  Burch,  la  Heisk.  (Tenn.)  606. 

S.  Arrwt  and  ImprlionMnit  ■»  Hartland  v. 
Hackett.  57  Vt.  93.  Compart  Hellings  v.  Com., 
5  Rawle  (Pa.)  64. 

9.  Wallace's  EsUte,  59  Pa.  St.  401. 
After-aoqnlred  Lands  Bnbjeet  to  Lisn.  —  Baker 

V.  Schuessler,  85  Ala.  541 ;  Crawford  v.  Ricbe- 
son,  loi  III.  351;  Pearce  v.  State,  49  La.  Ann. 
643. 

A  subsequent  purchaser  from  the  collector 
takes  land  subject  not  only  to  the  lien  but  to 
the  right  of  his  sureties  to  be  subrogated.  Ii1>y 
V.  Livingston,  81  Ga.  281. 

In  Oeorgia,  the  homestead  is  also  liable  for 
the  collector's  default.  Davis  v.  State,  60  Ga. 
76.  Contra,  in  Illinois,  Crawford  v.  Ridieson, 
lot  111.  351. 

10.  Iiien  OperatM  as  Judgment  —  Wilder  v. 
Butteriield.  (Supm.  Ct.  Spec  T.)  50  How.  Pr. 
(N.  Y.)  385;  Upham  V.  Paddock,  13  Hon  (N. 
Y.)  571. 

11.  Pearce  v.  State,  49  \a.  Ann.  643. 

The  Hen  Kay  Bt  Foreeloead  In  Equity.  —  Chat- 
field  V.  Campbell,  (Supm,  Ct.  Spec  T.)  35 
Misc.  (N.  Y.)  3ss;  Criafield  v.  Murdock,  127 
N.  Y.  315.  See  also  Encyc.  of  Pl.  akd  Ph., 
vol.  13,  p.  ia6,  title  Libhs. 

1>.  Outfield  V.  Campbell,  (Supm.  Ct  Spec 
T.)  35  Misc.  (N.  YO  35S. 
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sureties  by  giving  the  bond  under  the  existing  laws  providing  for  such  sum- 
mary remedies,  impliedly  agree  to  make  them  a  part  of  the  contract.*  They 
are  also  upheld  upon  the  ground  of  necessity,*  and,  like  the  summary  reme- 
dies used  against  the  taxpayer,*  they  are  in  harmony  with  those  constitutional 
provisions  which  prohibit  deprivation  of  property  without  process  of  law  and 
which  guarantee  the  right  of  trial  by  jury.* 

(3)  Construction.  — As  summary  process  against  defaulting  collectors  is  in 
derogation  of  common  law,  a  strict  compliance  with  all  statutory  provisions 
is  required,  and  no  intendment  will  be  made  in  its  favor."  The  bond  itself 
must  be  In  statutory  form.  Otherwise  a  summary  proceeding  cannot  be 
based  upon  it.*  If  the  bond  is  not  sufficiently  formal  to  constitute  a  statu- 
tory bond,  but  is  yet  good  as  a  common-law  bond,  it  can  be  enforced  only  by 
common-law  remedies.'' 

tnmmaxy  PrMMt  Only  Vlitle  CoUaetor  Ii  in  OfflM.  —  Summary  process,  it  h^s  been 
held,  lies  against  the  collector  only  while  he  remains  in  office.*  Hence  it 
is  not  maintainable  against  one  who  has  been  ousted  on  quo  warranto  pro- 
ceedings,* nor  against  the  sureties  after  the  principal  is  dead.'* 

Votlee  af  iMlm.  —  Where  the  procedure  is  by  motion  for  summary  j  udgment 
some  sort  of  notice  is  always  required  to  be  given  to  the  collector  against 
whom  summary  judgment  is  to  be  taken.  But  no  particular  formality  is 
required  as  to  the  contents  of  the  notice  or  the  manner  in  which  it  is  given.'* 


1.  SoamuiT'  Samtdy  Im^tadly  Inolndfd  In  tb« 
Contract.  —  Head  v.  MiMoiiri  Uoiventty,  19 
Wall.  (U.  S.)  526;  State  v.  Carletoa,  i  Gill 
(Md.)  249;  Weimer  v.  Bnnbory,  30  Mich.  301 ; 
Lewis  V.  Garrett,  s  How.  (Miss.)  434:  Oati  v. 
Darden,  i  Murpli.  (s  N.  Car.)  500 ;  Prairie  v. 
Jenkins,  75  N.  Car.  545  ;  Bunting  V.  Gales,  77 
N.  Car.  283;  Prairie  v.  Worth,  7S  N.  Car.  169; 
Worth  V.  Cox,  89  N.  Car.  44. 

5.  Oronnded  on  PabUo  Sxlyan^. — Tift  v. 
Griffin,  5  Ga.  185;  Weimer  v.  Bunbury,  30 
Mich.  301 ;  State  v.  Allen,  a  McCord  L.  (5. 
Car.)  56;  /«  ft  Hackctt,  53  Vt  JS4- 

8.  See  swpra,  this  section,  CompuUory  Col- 
Uction. 

4.  Constitatlonality.  —  Murray  v.  Hoboken 
l^nd,  etc.,  Co.,  18  How.  (U.  S.)  373;  Arm- 
strong V.  State,  Minor  (Ala.)  160;  Weimer  v. 
Bunbury,  30  Mich.  301  ;  Bringard  v.  Stellwagen, 
41  Mich.  54;  Lewis  v.  Garrett,  5  How.  (Miss.) 
434 ;  In  T»  Hackett,  53  Vt.  3S4. 

SluehM  and  Bdinni.  —  Nor  arc  they  invalid 
aa  authorizing  unreasonable  seizures.  Weimer 
c  Banbury,  30  Mich.  301. 

Vafenss.  —  It  is  permissible  to  restrict  the 
defease  both  as  to  its  mode  and  its  matter. 
Eve  V.  State,  31  Ga.  so;  Manning  v.  Phillips, 
65  Ga.  548 ;  Com.  v.  Rodes,  5  T.  B.  Moa.  (Ky.) 
318. 

6.  OuutnutiOA— ilfoframo.  — Colber  v,  Pow- 
ell, 33  Ala.  579. 

Arkantaa.  —  LawMn  v.  Pulaaki  County,  3 
Ark.  I ;  Camall  p.  Crawford  County,  1 1  Ark. 
604 ;  Lee  v.  State,  23  Ark.  335 ;  Ex  p.  Christian, 
S3  Ark.  641 ;  Christian  v.  Ashl«y  County,  34 
Ark.  143;  Crawford  c.  Carson,  3$  Ark.  565. 

Georgia.  —  Tift  v.  Griffin,  s  Ga.  185;  Bassett 
V.  Governor,  1 1  Ga.  207 ;  Walden  v.  Lee  Coun^, 
60  Ga.  196;  Cahn  v.  Wriiht,  66  Ga.  119. 

Main*,  —  Daggett  v,  Everett,  19  Me.  373; 
Smyth  V,  Titcomb,  31  Me.  372;  School  Dist.  v. 
Gark,  33  Me.  482- 

MaryliMd.  —  Prathcr  v.  Johnson.  3  Har.  &  J. 
(Md.)  487:  Sprigg  V.  Sute,  54  Md.  480. 


Massachusetlt.  —  Waldron  v.  htc,  5  Pidt 
(Mass.)  323. 

Michigan.  —  Hartford  F.  Ins.  Co.  v.  Owen. 
30  Mich.  441 ;  Deniaon  v.  Smith,  33  Mich.  155; 
Clark  V.  Adams,  33  Mich.  159;  Clark  v.  Licb- 
tenberg,  33  Mich.  307 ;  Houghton  County  v. 
Rees,  34  Mich.  481 ;  Smalley  v.  Lightall,  37 
Mich.  348;  Alverson  v.  Dennison,  40  Mich.  179; 
Bringard  v.  Stellwagen,  41  Mich.  54. 

Mistissippi.  —  De  'Soto  County  v.  Dickson,  34 
Miss.  150. 

Ntw  HampsMrt.  —  Ajer  v.  Gow,  71  N.' 
H.  66. 

PfMiMjffpmut.  —  Warner  v.  Emory,  3  Yeates 
(Pa.)  50;  Myers  v.  Com.,  34  Pa.  St.  270. 

Tennessee.  —  Malloiy  '  t/.  Miller,  2  Yerg.' 
(Tenn.)  113;  Boughton  v.  State,  7  Humph. 
(Tenn.)  193  ;  Nashville  v.  Smith,  86  Tenn.  213. 

8.  Statutory  Bond  Boqnired.  —  Lee  County  v. 
Walden,  68  Ga.  664;  Bradley  v.  Rapp,  10  La. 
Ann.  589 ;  De  Soto  County  v.  Dickson,  34  Miss. 
150;  Mallory  v.  Miller,  a  Yerg.  (Tenn.)  113; 
State  V.  Sumes,  5  Lea  (Tenn.)  545 ;  Boughton 
V.  State,  7  Humph.  (Tenn.)  193. 

7.  Mallory  v.  Miller,  2  Yerg.  (Tenn.)  113. 
And  see  the  title  Suretyship,  ante,  p.  426. 

A  motion  is  maintainable  on  a  bond  al- 
though Its  penalty  is  less  than  the  law  requires, 
Mabiy  v.  Tarver,  i  Humph.  (Tenn.)  94;  but 
not  on  a  bond  conditioned  in  a  larger  sum  than 
that  fixed  by  law,  Sute  Bank  v.  Twitty,  a 
Hawks  (9  N.  Car.)  5;  Governor  v.  Matlock,  a 
Hawks  (9  N.  Car.)  366 ;  nor  on  a  bond  cover- 
ing collections  for  two  years  when  the  law  re- 
quires a  bond  for  one  year,  Boughton  v.  State, 
7  Humph.  (Tenn.)  193. 

8.  Owens  v.  Andrew  County  Ct.,  49  Mo.  373. 

9.  Hartley  v.  State,  3  Ga.  233, 

10.  Collier  v.  Powell,  23  Ala.  579. 

11.  Informal  Hatiu  t«  Collertor  Snffieirat  — 
Armstrong V.  State,  Minor  (Ala.)  160:  Coltierv. 
Powell,  23  Ala.  579;  Timberlake  v.  Brewer,  59 
Ala.  106;  Com.  v.  Rodes,  5  T.  B.  Mon.  (Ky.) 
318;  Mt.  Holly  V.  French,  (Vt.  1902)  52  AtL 
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Ftoomi  Hut  Show  heu.  —  In  general,  where  the  proceeding  is  by  distress  or 
immediate  execution  against  the  person  or  property,  the  facts  which  authorize 
the  issuance  of  the  process  must  appear  upon  its  face,'  or  the  officer  executing 
it  will  become  a  trespasser.* 

BowToy  Unallr  limited  t«  Tmm  ABtoAllr  DellMUd.  —  The  recovery  on  summary 
motion  is  usually  limited  to  taxes  actually  collected,'  together  with  such 
penalties  as  have  accrued,*  and  the  state,  in  order  to  recover  for  a  negligent 
failure  to  collect,  is  required  to  proceed  by  action  at  common  law."  In  some 
states  the  collector  may,  however,  be  summarily  held  liable  for  taxes  which 
he  has  negligently  failed  to  collect.  Where  this  is  permitted  he  can,  of  course, 
always  show  that  the  warrant  under  which  he  was  expected  to  act  was 
defective  and  gave  no  authority  to  enforce  payment.* 

iHipoMl  of  Fond.  —  Money  collected  from  a  defaulting  collector  on  summary 
process  issued  by  a  state  officer  should  forthwith  be  turned  over  to  him,  and 
cannot  be  detained  until  the  rights  of  private  persons  thereto  are  adjudicated.'' 

b.  Remedy  by  Civil  Action  —  (i)  In  Cfw^r*?/.  —  The  duty  of  the  col- 
lector to  pay  over  funds  collected  by  him  may  be  enforced  by  mandamus," 
whether  parties  entitled  thereto  be  public  officials  or  private  individuals.* 
And  for  moneys  collected  and  not  paid  over  or  for  a  negligent  failure  to 
collect,  he  may  be  sued  individually  at  common  law.^*  If  preferred,  suit  may 
be  brought  on  the  official  bond.** 


Rep.  1038.  See  also  Orr  v.  Duvall,  i  Ala.  262; 
Mason  v.  Brazier,  i  Ala.  635;  aod  contra, 
Wilson  V.  Lilly,  i  Blackf.  (Ind.)  357;  Dawson 
V.  Shaver,  i  Blackf.  (Ind.)  204;  Lemon  v.  Hay, 
I  Blackf.  (Ind.)  Z27,  where  it  is  held  that  the 
notice  must  have  the  precision  of  a  declara- 
tion. 

SottIm  on  a  collector  who  is  also  sheriff  is, 
in  Missouri,  made  by  the  sheriff  of  an  adjoin- 
ing county.    Phillips  v.  Robbins,  59  Mo.  107. 

1.  Jurisdictional  Facts.  —  A  recital  that  the 
collector  is  in  default  is  a  statement  of  a  legal 
conclusion,  and  does  not  authorize  the  issue  of 
the  warrant.  Weimer  tr.  Btmbury,  30  Mich. 
201. 

As  to  form  of  warrant  in  Louisiana,  Me  Scar- 
borough V.  Stevens,  3  Rob.  (La.)  147. 
Head  Rot  Bon  in  the  Name  of  the  GonunffiUVMlA. 

—  Com.  V.  Ruff,  3  Rawle  (Pa.)  95. 

2,  Weimer  v.  Bunbury,  30  Mich.  301. 
Bem&od    necessary    before    arrest,    Ayer  v. 

Goss,  71  N.  H.  66. 

8,  Taxes  actually  collected,  but  previously 
credited  to  the  collector  as  insolvent,  may  be 
charged  to  him.  Wilson  v.  Wright,  83  Ga. 
38. 

4.  Penalty.—  State  v.  Lewenthall,  55  Miss.  589 ; 
Owens  V.  Andrew  County  Ct.,  49  Mo.  372. 

Intanst. — The  penalty  usually  takes  the  place 
of  interest,  and  the  latter  begins  to  accrue  only 
after  judgment.  James  v.  (jovemor,  i  Ala. 
605;  (Covington,  etc..  Bridge  Co.  v.  Mayer,  31 
Ohio  St.  317.  See  also  State  v.  McBride,  76 
Ala.  57- 

CntiBcate  of  Auditing  Offloer  AdmlsiiUfl  ai 
Evidence  Affalnat  Collector.  —  Murray  v.  Ho- 
boken  Land,  etc.,  Co.,  18  How.  (U.  S.)  27a ; 
Johnson  v.  Thompson.  4  Bibb  (Ky.)  294 ;  Com. 
V.  Rodes,  s  T.  B.  Mon.  (Ky.)  318;  State  v. 
Powell,  40  La.  Ann.  241 ;  Prather  v.  Johnson, 
3  Har.  &  J.  (Md.)  487;  Hilbum  v.  State,  i 
Md.  I :  Billingsley  v.  State,  14  Md.  369. 

8.  Dudley  v.  Chilton  County,  66  Ala,  593. 

6.  Deftetive Warrant.— Snow  v.  Winchell.  74 
Me.  408;  Pearson  v.  Canney,  64  Me.  188; 


Weimer  v.  Bunbury,  30  Mich.  aoi.  But  see 
Harrisburg  v.  Guiles,  192  Pa.  St.  191. 

7.  Bispotltioa  <rf  Fnnd.  —  Goldsmith  v.  Kemp, 
58  Ga.  106;  Wilson  v.  Wright,  83  Ga.  38. 

t.  Mandamna.  —  Smyth  v.  Titcomb,  31  Me. 
273;  People  V.  Brown,  55  N.  V.  180;  Ross  v. 
Cnrtiss.  31  N.  Y.  fioti;  SUte  v.  Staley,  38  Ohio 
Sl  259. 

9.  People  t>.  Brown,  55  N.  Y.  180.  See  also 
People  V.  Mead,  36  N.  Y.  224. 

10.  Commea-law  Action.  —  Baird  v.  People,  83 
111.  387;  Helvey  v.  Hnndngton  County,  6 
Blackf.  (Ind.)  317;  Richmond  v.  Brown,  66  Me. 
373;  Adams  V.  Famsworth,  15  Gray  (Mass.) 
423 ;  Spencer  v.  Perry,  18  Mich.  394;  Dogan  v. 
Griffin,  51  Miss.  78a;  Wentworth  v.  Gove,  45 
N.  H.  160. 

Form  of  Aotlon. —  Assumpsit  on  the  common 
count  for  money  had  and  received,  Hindman  v. 
Aledo,  6  III.  App.  436;  Richmond  v.  Brown,  66 
Me.  373 ;  O'Neal  v.  School  Com'rs,  27  Md.  237 ; 
Adanu  v.  Famsworth,  15  Gray  (Mass.)  433; 
Wentwordt  v.  Gove,  45  N.  H.  160.  On  a  bond 
of  the  collector,  special  assumpsit  is  a  proper 
remedy.  Com.  v.  (3ruver,  13  Pa.  Super.  Ct.  553. 
Special  action  on  the  case.  School  Dist.  No.  2 
V.  Tebbetts,  67  Me.  239 ;  Bailey  v.  Butterfield,  14 
Me.  112;  Charleston  V.  Stacy,  10  Vt.  562,  Action 
of  debt,  M'Mtllan  v.  Eastman,  4  Mass.  378; 
School  Dist.  No.  2  v.  Tebbetts,  67  Me.  239; 
Bailey  v.  Butterfield,  14  Me.  iis.  See  also 
Tappan  v.  People,  67  111.  339. 

Criminal  ProMSdInra.  —  The  collector  may.  of 
course,  also  be  criminally  prosecuted  for  his 
embezzlement  or  defalcation.  State  v.  Green, 
87  Mo.  583  ;  State  v.  Dale,  8  Oregon  229;  Com. 
r-  McCuUough,  19  Pa.  Super.  Ct,  412. 

But  an  officer  who  collects  illegal  taxes  can- 
not be  held  on  the  charge  of  obtaining  money 
under  false  pretenses  where  tiiere  is  a  statute 
expressly  making  such  act  a  misdemeanor. 
State  V.  Green,  87  Mo.  583. 

11.  Boykin  v.  State.  50  Miss.  375,  And  see 
supra,  this  section,  Liability  of  Swtties  on 
Bond  of  CoUtctor, 
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■o  JulidlMin  in  E^al^.  —  As  the  legal  remedies  are  ample,  equity  will  not 
entertain  a  bill  against  a  collector.^ 

VeMMlty  ^  DamBnd.  —  Actions  against  collectors  do  not  materially  differ  from 
like  actions  in  other  cases.  No  demand  is  necessary,*  unless  required  by 
statute,*  or  unless  the  ofHcer  is  to  be  subjected  to  a  penalty;  *  as,  in  general, 
the  institution  of  suit  is  a  sufficient  demand  and  notice.' 

(2)  Who  Entitled  to  Sue.  — Tlie  right  of  action  against  a  defaulting  col- 
lector is  usually  lodged  iti  the  person  or  persons  to  whom  the  money  in  his 
hands  should  be  paid.®  Sometimes  the  state's  attorney,'  or  an  auditor,**  is 
authorized  to  sue  on  his  own  motion,  and,  if  the  proper  authorities  fail  to 
sue,  taxpayers,  who  are  also  citizens  of  the  state,*  may  institute  the  proper 
proceedings. 

(3)  Burden  of  Proof.  —  In  actions  against  a  collector  he  is  prima  facie 
liable  for  the  full  amount  of  all  assessment  rolls,  lists,  and  warrants  turned 
over  Co  him,***  provided  they  are  sufficiently  regular  to  afford  protection  if  he 
acts  under  them.**  He  must  be  able  to  show  that  he  has  complied  with  the 
full  measure  of  his  duly  in  the  effort  to  collect  and  has  exhausted  his  authority. 
Proof  of  the  receipt  of  money  by  the  collector,  and  of  his  subsequent  failure 
to  pay  it  over,  is,  of  course,  always  sufficient  to  sustain  the  action,"  and  the 

1.  Bill  in  Equity  Hot  KalBt^abte,—  Ramsay 
V.  Clinton  County,  92  III.  225;  Baird  v.  People, 
83  111.  387 ;  Clinton  County  v.  Schuster,  82  111. 
137;  Kilgore  v.  People,  76  111.  548;  Hindman 
V.  Aledo,  6  111.  App.  436. 

But  of  course  equitable  rights,  such  as  the 
subrogation  of  sureties,  Livingston  v.  Ander- 
son. 80  Ga.  175,  and  the  right  to  enforce  a 
lien  to  satisfy  a  judgment,  Turner  v.  Teague, 
73  Ala.  554,  frequently  make  it  necessary  for 
the  court  of  equity  to  interpose. 

2.  Demand  Unnsoessuy.  —  Carnall  v.  Craw- 
ford County,  1 1  Ark.  604 ;  Janvier  v.  Vandever, 
3  Harr.  (Del.)  29;  Wentworth  v.  Gove,  45  N. 
H.  160;  Hicks  V.  Burns,  38  N.  H.  151 ;  Watson 
V.  Walker,  23  N.  H.  471;  Brewster  v.  Van 
Ness,  18  Johns.  (N.  Y.)  133;  Dygert  v.  Crane^ 
I  Wend.  (N.  Y.)  539;  McGuirc  v.  Williams, 
123  N.  Car.  349;  Houston  v.  Russell,  52  Vt. 
t  to. 

3.  Demand  Beqalr«d  hj  Btatats. —  Pulaski 
County  V.  Elrod.  (Ky.  1902)  66  S.  W.  Rep. 
1017;  Com.  V.  McClure,  (Ky.  1899)  49  S.  W. 
Rep.  789. 

Domand  from  TTnaiitlualsed  F«rwil  is  of  no 

effect.   Com.  v.  McClure,  (Ky.  1899)  49  S.  W. 
Rep.  789. 

CoUeotors  and  Their  Bondsmsa  Are  Affected 
with  Legal  Hotiee  of  all  requirements  pertain- 
ing to  the  discharge  of  their  duties.  It  is  a 
part  of  the  contract  Worth  V.  Cox.  89  N. 
Car.  44. 

FTsliminary  Btatemnt  irf  Aooonat  —  ITotloe.  — 

Where,  as  preliminary  to  proceedings  against  a 
defaulting  collector,  the  county  court  is  re- 
quired to  adjust  his  accounts  according  to  its 
best  information,  he  is  not  entitled  to  notice. 
Carnall  v,  Crawford  County,  11  Ark.  604. 

Demand  by  a  Lawfully  Aathoriiod  Party  is 
necessary  where  the  collector  who  is  guilty  of 
no  breach  holds  the  funds  of  a  defunct  village 
corporation.   Dodge  v.  People,  113  III.  491. 

Xnfonnal  Demand  Sattdant  —  Sweetser  v.  Hio^, 
3  Gray  (Mass.)  49. 

4.  Tappan  v.  People,  67  III.  339. 
6.  Briaging  Suit — Snffldent  Natioe. — McGuire 

V.  Williams,  123  N.  Car.  349;  Lehigh  Crans 
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Iron  Co.  V.  Com.,  55  Pa.  St.  448;  Philadelphia 
V.  Com.,  52  Pa.  St.  451. 

6,  Who  Kay  8ae. —  Solano  County  v.  Nev- 
ille, 37  Cal.  46s  ;  Clifton  v.  Wynne,  80  N.  Car. 
145 ;  Walton  v.  Jones,  7  Utah  462. 

But  county  commissioners  have  been  allowed 
to  sue  a  d^nquent  collector,  notwithstanding 
the  fact  that  he  should  make  payment  to  the 
treasurer.  Gibson  County  u.  Harrington,  i 
Blackf.  (Ind.)  360.  See  also  Wescott  v.  Thees, 
89  N.  Car.  55:  Caldwell  v.  F^ette  County,  80 
Ind.  99. 

7.  State*!  Attonuy.  —  Peofde  v.  Love,  35  CaL 

520. 

S.  Auditor.  ~  Gauntt  v.  State,  81  Ind.  137; 
Pepper  v.  State,  33  Ind.  399;  Sute  v.  Harris, 
53  Mtsa.  686. 

9.  Baddsat  tMXfKfvn, » State  v.  Harris,  5a 
Hiss.  686;  French  v.  State,  53  Miss.  651. 

10.  Bwdan  of  Proof  —  Alabama.  —  Jackson 
County  V.  Gullatt,  84  Ala.  243 ;  Timberlake  v. 
Brewer,  59  Ala.  108;  Boring  v.  Williams,  17 
Ala.  sio;  Thompson  v.  Stickney,  6  Ala.  579. 

California.  —  People  v.  Smith,  123  Cal.  70. 
LoHinana.  —  Scarborough  v.  Stevens,  3  Rob, 
(La.)  147;  State  v.  Powell,  40  La.  Ann.  341; 
Police  Jury  v.  Brookshier,  31  La.  Ann.  736; 
Police  Jury  v.  Comeau,  10  La.  Ann.  695. 
Maine.  —  Gorham  v.  Hall,  57  Me.  58. 
Massachusetts.  —  Colerain    v.    Bell,    9  Met. 
(Mass.)  503. 

Minnesota.  —  Gutches  v.  Todd  County,  44 
Minn.  383. 
MissoHri.  —  Howard  v.  State,  8  Mo.  36:. 
Soutk  Carolina.  —  Treasurers  v   Qeary,  3 
Rich.  L.  (S.  Car.)  373. 

Texas.  —  Houston  County  v.  Dwyer,  59  Tex. 
113;  Cordray  v.  State,  55  Tex.  141;  Swan  v. 
State,  48  Tex.  121  ;  Morris  v.  State,  47  Tex. 
593;  Lockhart  v.  Houston,  45  Tex.  317;  Shaw 
V  State,  43  Tex.  359 ;  AUbright  v.  Governor,  35 
Tex.  687;  Burnett  v.  Henderson,  21  Tex.  590. 

11.  Olean  v.  King,  tt6  N.  Y.  355. 
U.  Where  receipts  are  given  in  payment  of 

the  collector^  personal  debt,  both  he  and  his 
sureties  must  makit  the  amount  good.  Ward 
V.  Marion  County,  a6  Tex.  Civ.  App.  361. 
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burden  of  proof  is  on  him  to  show  that  he  has  disposed  of  the  money  prop- 
erly,* or  such  other  defense  as  negatives  liability.*  But  accountants  witn  the 
state  or  other  taxing  authorities  are  never  allowed  to  set  off  an  independent 
claim  against  their  indebtedness  for  collections.* 

6.  Compensation  of  Collectors  —  a.  IN  General. —The  right  of  a  duly 
authorized  collecting  officer  to  be  paid  for  his  services,  as  well  as  the  amount 
of  his  compensation  and  the  time  and  manner  of  its  payment,  depends  wholly 
upon  the  express  provisions  of  law,*  and  the  terms  of  the  statutes  must,  of 
course,  be  substantially  complied  with,'  The  power  to  fix  the  compensation 
o'  the  collector  is  often  delegated,  expressly  or  by  implication,  to  local  and 
municipal  authorities*  who  are  also  sometimes  given  the  discretion  to  allow 
additional  compensation.'  Sometimes  the  power  to  fix  a  reasonable  com- 
pensation is  lodged  with  the  officer  to  whom  the  collector  must  account.* 
One  who  accepts  the  office  of  collector  is  bound  to  fulfil  its  duties  notwith- 
standing the  compensation  be  inadequate,  and  such  circumstance  gives  him 


1.  Burden  of  nioTlng  Proper  Biipoeitloa  of 
Fonda.  —  Coons  V.  People,  76  111.  383;  Tres- 
cott  V.  Moan,  50  Me.  347 ;  Cheshire  v.  Howland, 
13  Gray  (Mass.)  321 ;  Houston  County  v. 
Dwyer,  59  Tex.  113  ;  Cordray  v.  State,  55  Tex. 
141 ;  Swan  v.  State,  48  Tex.  121 ;  Shaw  v.  State, 
43  Tex.  359;  Carpenter  v.  Corinth,  6»  Vt  iii; 
Ferrisburg  v.  Martin,  60  Vt.  330. 

Certified  Statements  from  the  State  Aodltor*!  w 
ComptroUer*e  Office  are  prima  facie  proof  of  the 
state  of  the  collector's  account  wifh  that  ofBce. 
State  V.  Brewer,  64  Ala.  387 ;  State  v.  Brewer, 
61  Ala.  318;  State  f.  Lake,  45  La.  Ann.  1207; 
Cheshire  V.  Howland,  13  Gray  (Mass.)  331  ; 
Anderson  v.  State,  8  Heisk.  (Tenn.)  13;  Mc- 
Lean V.  State,  8  Heisk.  (Tenn.)  32;  Wood  v. 
State,  8  Heiak.  (Tenn.)  3S9-  Contra,  Allbright 
V,  Governor,  as  Tex.  687. 

Auditor's  Beport,  as  distinguished  from  an 
auditor's  settlement,  la  admiasible  in  Pennsyl- 
vania. Com.  V.  Peroth,  31  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  325. 

Treunry  Transoriptt  of  Oolleetor'e  Afloonnts 
Admissible.  —  U.  S.  v.  Hunt,  105  U.  S.  183. 
Collector's  Books  and  Beoeipts  as  Best  Evidenee. 

—  Gibson  v.  State,  59  Miss.  341 ;  State  v.  Lew- 
enthall,  S5  Misa.  589. 
8.  Xutraotioni  fkvm  a  Snperler  Officer  auch 

as  the  comptroller  may,  it  seems,  be  goo4  de- 
fense in  so  far  as  the  state  revenue  laws 
subject  the  collector  to  the  control  of  the  comp- 
troller.   Allbright  v.  Governor,  25  Tex.  6S9. 

Discharye  In  Bankmptoy  No  Dsfense. —  A  claim 
against  a  defaulting  collector  is  a  fiduciary 
claim  and  will  not  be  discharged  in  bankruptcy, 
Richmond  v.  Brown,  66  Me.  375;  unless  the 
authorities  entitled  to  the  money  prove  it  in 
the  bankruptcy  proceedings  against  the  col- 
lector, in  which  case  it  was  discharged  under 
the  Bankruptcy  Act  of  1867.  Morse  v.  Lowell, 
7  Met.  (Mass.)  -152.  See  Fed.  Stat.  Annot. 
vol.  1,  pp.  578-580. 

3.  8et-otf  Not  Permitted.  —  Shaver  v.  Robin- 
son, 59  Ala.  195;  Finnegan  v.  Femandina,  15 
Pla.  379,  at  Am.  Rep.  29a;  Com.  V.  Rodea,  5 
T.  B.  Mon.  (Ky.)  318;  Hibbard  v.  Qark,  50 
N.  H,  155,  23  Am,  Rep,  433;  Cobb  v.  Elizabeth 
City,  75  N.  Car,  1 ;  Byers  v.  State,  2  Ohio  107; 
Wilson  V.  Lewistown,  i  W.  &  S.  (Pa.)  428; 
State  V.  Baldwin,  14  5.  Car.  135. 

4.  Minix  v.  Magoffin  County,  (Ky.  1895)  33 
S.  W.  Rep.  165. 


CompeaiatloD  to  Be  Tizsd  Battoa  CoUaetor  Cu 
Act— Hamilton  County  v.  Arnold,  £5  Ohio  St. 
479. 

Compensation  Bapmdent  w  Btatata.  —  State 

V.  Brewer,  64  Ala.  ,387;  Solano  County  v. 
Neville,  27  Cal.  465 ;  Miner  v.  Solano  County, 
26  Cal.  115;  State  v.  Guilbeau,  37  La.  Ann. 
718;  State  V.  Baldwin,  14  S.  Car.  135;  State 
f.  Murphy,  loi  Tenn.  515;  State  v.  Spnr- 
geon,  90  Tenn.  650:  Ramsey  v.  State,  78  Tex. 
60a. 

Oompsniatloii  of  Dtpntlea. — Unless  there  is 

some  provision  in  the  law  for  the  appointment 
of  deputies  at  public  expense,  the  burden  falls 
on  the  collector  individually.  Fremont  County 
V.  Brandon,  6  Idaho  482. 

On  compensation  of  officers  in  general,  see 
title  Pt;BLic  Officbxs,  vol.  23,  pp.  385-404. 

6.  Harriman  Imp.  0>.  v.  McNutt,  (Tenn. 
Ch.  1896)  37  S.  W.  Rep.  396. 

OonstmotioBof  Statntee. —  In  interpreting  laws 
governing  the  allowance  of  collectors'  commis- 
sions the  courts  hold  a  very  even  balance,  but, 
in  doing  as  they  would  be  done  by,  they  possibly 
show  some  slight  disposition  to  resolve  doubts 
in  favor  of  the  allowance  of  the  fees.  In  a 
case  where  the  collector's  certificatea  oi  sale 
were  too  prolix  it  was  said  that  the  court  would 
not  presume  that  they  had  been  spun  out  to 
increase  the  cost  bill,  Hamer  v.  Weber  County, 
II  Utah  I.  For  illustrations  of  commissioners 
allowed  in  doubtful  cases,  see  Waukegan  v. 
Foote,  91  III.  App.  s88 ;  Board  of  Education  r. 
Ziegenhein,  156  Mo.  313;  State  v.  Wolfe,  (Tex. 
Civ.  App.  1899)  5'  S.  W.  Rep.  657.  But  the 
statutes  will  not  be  given  a  retroactive  effect 
Duvall  V.  Perkins,  77  Md.  582. 

8.  Delegation  of  Bight  to  Fii  CompeniatUm.  — 
Hughes  V.  People,  82  III.  78;  Broadwell  v. 
People,  76  III.  554;  Cheever  V.  Merritt,  5 
Allen  (Mass.)  563:  State  v.  Mndgett,  ax  Wash. 

7.  Additional  Compensation.  —  Treasurers  v. 
Burger,  3  Rich.  L.  (S.  Car.)  35?- 

8.  Atiditor  Xlxeo  Comminton  for  tlu  OdleetleE 
of  FoU  Tu. —  Shaver  v.  Robinson,  59  Ala.  195. 

Oomptroller  to  Allow  Bouonnble  Tew  to  At- 
torney Acting  as  Baok  Tax  Collootor.  —  People  v. 
Central  Pac.  R.  Co.,  105  Cal.  57*;  State  e. 
Murphy,  101  Tenn.  515. 

Baek  Tax  CoUeotor't  Fees  to  Be  AQJusted  with 
Tnittae. —  State  v.  Murphy,  lot  Tenn.  515. 
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no  right  to  recover  more.*  He  is  on  no  better  ground  where  no  compen- 
sation at  all  is  allowed,'  for  the  right  to  recover  on  a  quantum  meruit  is  not 
recognized  in  connection  with  public  service,' 

b.  Compensation  Dependent  on  Making  the  Money.  —  The  right  of 
a  collector  to  be  paid  generally  depends  on  the  coUeclion  of  the  tax,^  or  the 
performance  of  proper*  and  effective  service,*  and  where  the  collector  fails 
to  make  the  money,'  even  though  he  is  only  prevented  from  doing  so  by  the 
withdrawal  of  a  distress  warrant  at  the  instance  of  a  state  officer,**  he  will  get 
no  commission.  So,  if  land  sold  for  taxes  be  bid  in  by  the  state,*  or  the 
distress  warrant  is  returned  "  no  property  found,"**  the  collector  is  entitled  to 
no  commission,  unless  the  statutes  so  provide.*'  A  collector  who  exacts 
excessive  fees  may  incur  a  forfeiture  of  his  entire  compensation,'*  or  some 
other  penalty;'*  and  defaulters  are  entitled  to  no  compensation  whatever.'* 

1.  Inadeqaftte  Compenifttlon. —  Miner  f.  Solano 
County,  26  Cal.  115;  Thralls  v.  Sumner  County, 
24  Kan.  594;  Labette  County  v.  Franklin,  16 
Kan.  450;  School  Com'rs  v.  Wasson,  74  Ind. 
134;  Treasurers  v.  Burger,  3  Rich.  L.  (S.  Car.) 
357 ;  Garber  v.  Conner,  98  Pa.  St  551. 

5.  Ex  Oflloio  Collector. —  A  slierill'  or  treasurer 
whose  compensation  as  such  is  fixed  is  entitled 
to  no  additional  compensation  for  his  services 
as  ex  ofUcio  collector.  Hughes  v.  People,  82  111. 
78;  Broadwell  v.  People,  76  111,  555;  Price  v. 
Adamson,  37  Mo.  151 ;  Lane  v.  Coos  County,  10 
Or^n  124. 

No  Gompenntlon  for  GellMtigf  Sehool  TUnnvy. 

—  Fremont  County  v.  Brandon,  6  Idaho  48a ; 
Gorman  v.  Boise  County,  i  Idaho  647.  Com- 
pare Fountain  County  v.  La  Tourette,  60  Ind. 
460. 

5or  tor  CoUoetiiif  a  Fn«d  Spwlally  hnitA  to 
Pay  Off  Bonds. —  Merril  v.  Marshall  County,  74 
Iowa  24. 

OollMtor  Xot  SBtltl*d  to  96  BtUalmmd  for 
S^ensos  Xwmrrad  In  CelloetiDfr,  —  State  v. 
Brewer,  64  Ala.  387;  Payne  v.  Washington 
County,  25  Fla.  798;  Thralla  v.  Sumner  County, 
24  Kan.  594;  State  v.  Cnitchfield,  (Tenn.  Ch. 
1899)  52  S.  W.  Rep.  335;  People  v.  Long,  13 
III.  629:  Gilchrist  v.  Wilkes-Barre,  143  Pa.  St. 
114;  unless  there  be  an  express  provision  to 
that  effect,  People  v.  Long,  13  111.  629;  Titus  v. 
Howard  County,  1 7  Kan.  363 ;  Carville  v.  Addi- 
ton.  62  Me.  459;  Gilchrist  v.  Wilkes-Barre,  142 
Pa.  St.  114;  Taylor  v.  Umatilla  County,  6 
Oregon  402.  Nor  can  the  collector  bind  the 
state  for  expenses  in  excess  of  what  has  been 
appropriated  therefor.  Philadelphia  V.  Flani- 
gen,  47  Pa.  St.  21. 

8.  Offloer  Caanot  Beoover  on  a  Qnantutn  Xoniit. 

—  Locke  V.  Central,  4  Colo.  65,  34  Am.  Rep. 
66;  Gilchrist  v.  Wllkes-Barre,  143  Pa.  St.  120; 
State  V.  Baldwin,  14  S.  Car.  135. 

4.  XaUng  the  Koney. —  Thralls  v.  Sumner 
County,  24  Kari.  594 ;  Gordon  v.  Lafayette 
County,  74  Mo.  426 ;  Miles  v.  Miller,  5  Neb. 
269;  State  V.  Murphy,  101  Tenn.  515;  State  v. 
Spurgcon,  99  Tenn.  659;  State  v.  Crutchfield, 
(Tenn.  Ch.  1899)  52  S.  W.  Rep.  335. 

^-  Proper  Serrios. —  Mmix  v.  Magoffin  County, 
(Ky.  1895)  3^  S.  W.  Rep.  749;  Qeveland  v. 
McCravy,  46  S.  Car.  ssa;  Harriman  Imp.  Co. 

MrNutt,  CTenn.  Ch.  1896)  37  S.  W.  Ren.  396. 

6.  Effoetlvo  Service.  —  Titus  v.  Howard 
County,  17  Kan.  363;  Gordon  v.  Lafayette 
County,  74  Mo.  426 ;  Miles  v.  Miller,  s  Neb. 
4(9;  ManbatUQ  R.  Co.  v.  Merges,  38  N.  V. 


App.  Div.  120;  Smith  v.  New  Vork,  37  N.  Y. 
518. 

Vo  CoDunlislon  on  Void  Bole.  —  Hamer  v. 
Weber  County,  11  Utah  i.  Aliter.  as  to  cleri- 
cal officers,  Aldrich  v.  Pickard,  14  Lea  (Tenn.) 
456 ;  and  where  the  sale  is  only  voidable,  Hamer 
V.  Weber  County,  11  Utah  1. 

7.  Failure  to  Kake  tho  Honey.  —  Titus  v.  How-' 
ard  County,  17  Kan.  363;  I^bette  County  v. 
Franklin,  16  Kan.  450;  Anderson  v.  Hawks,  70 
Miss.  639 ;  Yazoo,  etc.,  R.  Co.  v.  Love,  69  Miss. 
109;  Wynne  v.  Mississippi,  etc.,  R,  Co.,  45 
Miss.  569. 

8.  Hill  V.  Allen.  (Tenn.  Ch.  1896)  39  S.  W. 
Rep.  892.  Compare  Wbeatly  v.  Covington,  11 
Bush  (Ky.)  I  ft 

Tbe  Colleetor  Hu  Tto  Teitoa  Sight  to  Collect 
TaxoB  Conunltted  to  Him,  and  he  is  entitled  to  no 
commissions  on  moneys  paid  in  response  to 
notices  from  him  after  his  official  authority 
ends.  Brady  v.  French,  9  Ohio  Dec.  202,  6 
Ohio  N.  P.  137. 

He  Oommiiiioii  on  abatement  for  prompt  pay- 
ment, Com.  V.  Scott,  7  Pa.  Co.  Ct.  409 ;  nor  on 
funds  received  officially  from  predecessor,  Ran- 
dolph County  V.  Trogd'on,  75  N.  Car.  350 ; 
Bright  V.  Hewcs,  18  La.  Ann.  666 ;  nor  on  funds 
recovered  in  a  suit  brought  by  a  district  at- 
torney, Boggs  V.  Placer  County,  65  Cal.  561, 

9.  Luds  Bid  In  by  Stats.  —  State  v.  Brewer,  64 
Ala.  287 :  State  v.  Kinnc,  41  N.  H.  238 ;  Dean 
V.  State,  54  Tex.  313,  See  also  Miner  v.  Solano 
County,  36  Cal.  115;  Fremont  County  v.  Bran- 
don, 6  Idaho  48a ;  Hamer  v.  Weber  County,  1 1 
Utah  I. 

10.  "  Nulla  Bona  "  Retnrn. —  Chapel  v.  Ramsey 
County,  71  Minn.  18,  overruling  Schmid  v. 
Brown  County.  44  Minn.  67. 

11.  Oompeosatioa  AUowsd  by  fltatoto. —  Akers 
V.  Burch,  13  Heisk.  (Tenn.)  606;  Ogden  Qty  v. 
Hamer,  13  Utah  337.  See  also  Payne  v.  Wash- 
ington County,  25  Fla.  798 ;  Hamer  v.  Webw 
County,  II  Utah  i. 

18.  Forfeiture  of  Commission.  —  Foss  v.  White- 
house,  94  Me.  491. 

A  liere  Failure  to  Collect  will  not  operate  as 
a  general  forfeiture  of  commissions  on  taxes 
actually  collected.  State  v.  Bloxham,  33  Fla. 
483. 

18.  One  who  has  no  right  to  any  fees  what- 
ever cannot  be  subjected  to  a  penalty  for  ex- 
acting excessive  fees.    Garber  v.  Conner,  98 

Pa.  St.  SSI. 

14.  Defaaltera  Entitled  to  Vo  Compentatloa.  — 

Walker  Cotmty  v.  Fidelity,  etc.,  Co.,  107  Fed, 
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This  rule  is  enforced  against  their  sureties  also.' 

c.  Mode  of  Payment.  —  The  collector  sometimes  receives  a  fixed  salary ;  ■ 
but  he  is  nearly  always  paid  commissions  in  gross  on  the  total  amount  col- 
lected.' In  such  case  he  ordinarily  retains  his  commissions,^  but  such  right 
is  dependent  upon  statute.'  and  each  tax,  whether  poll,  school,  state,  or 
county,  must  bear  its  own  expense,*  even  though  the  whole  tax  be  expressly 
appropriated  to  a  particular  purpose. It  is  not  unusual  to  add  the  collector's 


Rep.  851,  47  C.  C.  A.  15  ;  Police  Jury  v,  Brook- 
ahier,  31  La.  Ann.  736;  State  v.  Alsup,  91 
Mo.  173. 

1.  Said  Pardee.  J.,  in  Walker  County  v.  Fi- 
delity, etc.,  Co.,  107  l-'ed.  Rep.  854,  47  C  C.  A. 
15:  "On  general  principles,  a  defaulting  tax 
collector  ought  not  to  be  entitled  to  commia- 
aiona  on  the  amounts  be  has  collected  from 
taxpayers  and  failed  to  pay  over  to  the  proper 
authorities.  He  has  not  performed  the  full 
work  for  which  the  commissions  were  intended 
to  pay,  and  he  is  an  unfaithful  trustee.  The 
sureties  on  a  defaulting  tax  collector's  bond, 
who  refuse  Co  pay  up  the  defalcation,  and  com- 
pel litigation,  ought  not  to  be  entitled  to  credit 
for  the  amount  of  commissions  on  any  sum  the 
tax  collector  has  collected.  The  public  ought 
not  to  be  compelled  to  pay  the  commissions  for 
collecting  the  taxes,  and  at  the  same  time  be 
at  the  expense  of  litigating  with  the  sureties 
on  the  defaulting  tax  collector's  bond  to  re- 
cover the  same  money." 

%.  SaUry.  —  Yolo  County  v.  Colgan,  133 
Cat  a65,  84  Am.  St.  Rep.  41 ;  People  v.  Bes- 
son,  (Supm.  Ct.  Gen.  T.)  6  N.  Y,  Supp.  135. 

Salaried  Collector.  —  One  who  is  paid  a 
fixed  sum  in  lieu  of  all  other  compensation  for 
collecting  taxes  is  a  salaried  officer.  Castle  v. 
Lawlor,  47  Conn.  340. 

3.  Coauniailima  in  Gross  on  Koneyf  CoUeetad  — 
Florida.  —  State  v.  Drew,  16  Fla.  303. 

Idaho.  —  Gorman  v.  Boise  Counly,  i  Idaho 
647. 

Indiana.  —  Fonntain  County  v.  La  Tourette, 
60  Ind.  460;  Harrison  County  v.  Benson,  83 

Ind.  470. 

Kentucky.  — Utile  v.  Strow,  66  S.  W.  Rep. 
38a,  33  Ky.  L.  Rep.  1829;  Pence  v.  Nelson 
County,  107  Ky.  66;  Pendleton  County  ».  Mc- 
Millan, 104  Ky.  816;  Montgomery  County  Ct. 
V.  Chenault,  (Ky.  1898)  47  S.  W.  Rep.  457; 
Bolte  V.  Newport,  (Kj.  igoo)  59  S.  W.  Rep. 
503. 

Mississippi.  —  Miller  v.  Delta,  etc,  Lud 
Co.,  74  Miss,  110. 

Mistouri.  —  State  v.  Hawkins,  169  Ifo. 
615. 

Nebraska.  —  State  v.  Cornell,  54  Neb.  647. 
North  Carolina.  —  Randolph  County  v.  Trog- 
don,  7s  N.  Car.  350. 

PrfUuyftuiMo.— Com.  v.  Scott,  7  Pa.  Co.  Ct 
409. 

^  Tennessee.  —  Davidson  County  v.  De  Grove, 

2  Coldw,  (Tenn.)  494. 

Hode  of  CompensatlOQ.  —  Where  commissions 
are  paid  in  gross,  taxes  derived  from  different 
sources  and  applicable  to  different  purposes 
are  taken  in  the  a^Tegate  in  calculating  com- 
missions. Thus,  in  Kentveky,  poll,  ad  valorem, 
and  special  taxes  are  taken  together  in  estimat- 
ing the  commission  on  county  taxes.  Mont- 
gomery County  Ct.  V.  Chenault,  (Ky.  1898)  47 
§.  W.  Rep-  417 Uttle  v.  ^txoyf,  (K^,  1994)  66 


S.  W.  R^.  28a;  Pence  v.  Nelson  County,  107 
Ky.  66;  Pendleton  County  v.  McMillan,  104 
Ky.  816. 

In  Nebraska  both  state  and  county  taxes  are 
lumped  in  fixiog  a  compensation  of  the  col- 
lector of  state  and  county  taxes.  State  v. 
Cornell,  54  Neb.  647.  - 

In  Tennessee,  in  calculating  the  commissions 
of  the  collector,  state  and  county  taxes  have 
been  treated  as  separate.  Davidson  Cotmty  V. 
De  Grove,  a  Coldw.  (Tenn.)  494. 

Oolleotion  bj  Lowest  Bidder.  —  Under  Fenn- 
sylvonia  local  statutes  now  repealed,  the  collec- 
tion of  local  taxes  has  sometimes  been  let  to 
the  lowest  bidder.  This  is  merely  an  incident 
in  choosing  the  collector,  and  is  not  an  illustra- 
tion of  farming  out  the  collection  of  taxes. 
For  various  local  questions  incident  to  the 
abolition  of  this  mode  of  compensating  col- 
lectors, see  Sides  v.  Lancaster  County,  9  Pa. 
Dist  609,  17  Lane.  L.  Rev.  275 ;  Ephrata  Tp,  t 
Lancaster  County,  17  Lane  L.  Rev.  (Pa.)  317; 
Buckwalter  v.  Lancaster  County,  16  Lane.  L. 
Rev.  (Pa.)  84. 

4.  Betolnlng  OOBUidHioiil.  —  Shaver  v.  Robin- 
son, 39  Ala.  19s;  Wilson  v.  State,  51  Ark.  21a; 
Sacramento  County  v.  Colgan,  114  Cal.  246; 
Waycross  v.  Board  of  Education,  87  Ga.  22; 
State  V.  Donnelly,  20  Nev.  314 ;  Cameron 
County  V.  School  Dist.,  117  Pa.  St.  1 49 ;  Biehn 

V  Bucks  County,  132  Pa.  St.  561,  19  Am.  St. 
Rep,  607 ;  Ramsey  v.  State.  78  Tex.  603. 

Kmuin  Bitentlon.—  Where  the  comptroller 
erroneously  permits  a  collector  to  retain  too 
much  the  state  may  recover  the  excess.  State 
V,  Murphy,  loi  Tenn.  515.  See  also  W^ilson 
V.  State,  51  Ark.  212.  And  where  too  little  is 
retained  the  authorities  should  pay  the  balance 
due  by  giving  a  proper  order.  Harrison  County 
V.  Benson,  83  Ind.  470. 

Fees  of  Attorney.  —  Attorney  who  has  a  lien 
on  taxes  recovered  for  a  reasonable  fee  may 
retain  therefor.  Washington  County  v.  Qapp, 
83  Minn.  513. 

fi.  Bight  of  BeteatloQ  Statutory.  —  Shaver  r. 
Robinson,  59  Ala.  195 ;  Merrill  v.  Marshall 
County,  74  Iowa  24;  State  v.  Guilbeau,  37  La. 
Ann.  718:  State  V,  Baldwin,  14  S.  Car.  135. 

Blffht  of  Botentlon  Granted  by  Leglilators  Can- 
not Be  Takon  Away  by  a  City.  —  Bloomington  v. 
Calhoun,  86  111.  App.  491. 

In  Nevada,  by  statute,  the  collector's  claim 
for  compensation  is  prior  to  the  right  of  the 
state  to  the  funds  collected.  Grimes  v.  Goodell, 
3  Nev.  7Q. 

6,  Saoh  Taztoi>»%TltaO«nEzpenie. —  Shaver 

V  Robinson,  59  Ala.  195;  State  v.  Crutehfield. 
rTenn.  Ch.  iSoo)  S2  S.  W.  Rep.  335 :  SUte  v. 
Uuipby,  loi  Tenn.  si5>  See  ^so  State  v. 
Drey,  16  Fla.  303 :  Davidson  County  v.  De 
Grove,  a  Coldw.  (Tenn.)  494. 

7.  Tax  Appropriated  to  Speolal  Pnrpose.  —  Way- 
cross  V.  Board  of  Education,  87  Ga.  32 ;  Peof^ 
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commissions  to  the  individual  assessments  and  thus  collect  them  witti  the  tax 
itself  from  the  taxpayer.^  Where  this  is  done  no  liability  attaches  to  the 
state  or  county  for  the  collector's  commission. 

XT.  TaxBaus  — 1.  Fenonal  Property — a.  Notice  of  Sale.  —  Statutory 
provisions  in  regard  to  notice  of  the  time  and  place  of  sale  must  be  strictly 
complied  with,*  but  in  determining  the  sufficiency  of  the  notice  in  these 
respects  the  body  of  the  notice  will  be  construed  in  its  entirety  and  according 
to  Its  reasonable  import' 

b.  Conduct  of  Sale.  —  Th«  Fr«paity  Xut  Bb  BoU  OpaUy  ud  to  th«  BlghMt  Biddar, 
and  there  must  be  an  opportunity  for  competitive  bidding.** 

Tim*  «r  Sila.  —  Where  the  officer  is  required  to  keep  the  property  a  specified 
time  before  offering  it  for  sale,  the  sale  is  illegal  if  the  full  time  be  not  given. 
and,  likewise,  if  the  sale  be  made  after  the  expiration  ot  the  time  limited  by 
statute  for  the  purpose,  it  is  irregular,  and  the  officer  becomes  a  trespasscr 
ab  initio^ 

Adjeommnt  of  Bftl«.  —  The  officer  may  adjourn  the  sale  in  his  discretion,  hib 
power  for  that  purpose  being  identical  with  that  of  an  officer  having  an 
execution  for  collection;'  but  the  adjournment  must  be  to  a  definite  timt. 


V  Wiltshire,  92  111.  260;  Cameron  County  v. 
School  Dist.,  117  Pa.  St.  149. 

1.  ConuniMlonf  Oellootlbl«  with  the  Tax.  — 
School  Com'rs  v.  Wasson,  74  Ind.  134;  Seiden- 
Brricker  v.  State,  a  Gill  (Md.)  374;  McKinnon 
V.  Carlton  County,  71  Minn.  481 ;  Chapel  v. 
Ramsey  County,  71  Minn.  18;  Manhattan  R. 
Co.  V.  Merges,  167  N.  Y.  539,  afhrming  38  N. 
Y.  App.  Div.  lao. 

FoM  <rf  Bade  Tax  Attorn^  CollMtiblo  ai  Ooata. 
—  State  V.  Edwards,  144  Mo.  467. 

But  municipal  authorities,  in  the  exercise  of 
a  special  power  to  tax,  cannot,  it  has  been  said, 
thus  increase  the  burden  of  the  taxpayer.  Jonas 
r.  Cindnnatt,  18  Ohio  318. 

When  StToral  Inoti  Of  Land  An  BoU  fiw  Tazaa 
Awaaaad  Agalnit  One  IlidlTldul,  or  several 
tracts  belonging  to  different  indiTtduala  are 
included  in  one  advertisement,  the  collector  is 
usually  entitled  to  only  one  fee,  which  must  be 
apportioned  against  the  different  parcels  sold 
or  among  the  several  owners.  Aplin  v.  Baker, 
84  Mich.  113;  Benton  ,v.  Goodale,  fA  N.  H. 
434;  Eostis  V.  Henrietta,  91  Tex.  325 ;  Whatcom 
County  V.  Fairhaven  Land  Co.,  7  Wash.  loi. 
But  see  Bagley  v.  Shoppach,  47  Ark.  7a ;  State 
V.  Baldwin  University,  97  Tenn.  358. 

S.  Votioe  of  Sale.  —  Ward  v.  Carson  River 
Wood  Co.,  13  Nev.  44. 

In  Kaaaaohoaetta  it  has  been  held  that  the 
notice  of  sale  need  not  contain  the  name  of  the 
owner  of  the  property,  the  amount  of  the  tax, 
or  a  description  of  the  property.  Barnard  v. 
Graves,  13  Met  (Mass.)  85. 

ttgutnre  of  Offloer,  —  A  notice  of  sale 
issued  by  a  collector  who  is  also  a  constable  is 
not  vitiated  by  reason  of  being  signed  by  the 
officer  as  "constable"  instead  of  "collector." 
Barnard  v.  Graves,  13  Met.  (Mass.)  85. 

8.  Votloe  BessonsMy  Gonitraod.  —  Lyie  v. 
Jacques,  lot  111.  644;  Rawson  v.  Spencer,  113 
Mass.  40.  See  also  iBamard  v.  Graves,  13  Met. 
(Mass.)  85. 

Tennmit  Statute.  —  Under  a  Vermont  statute 
requiring  the  officer  to  have  possession  of  the 
goods  four  days  before  advertising,  and  to  ad- 
vertise six  days  before  selling,  the  officer  might 


the  expiration  of  the  period  stated,  demons  v. 
Lewis,  36  Vt  674. 

4.  Sale  to  Highest  Bidder.  —  Shimer  v.  Mo- 
sher,  39  Hun  (N.  Y.)  153. 

Farehaso  bj  Colloeter  —  Sale  Voidable.  — 
Where  at  a  sale  of  goods  for  the  nonpayment 
of  taxes  the  collector  becomes  Hat '  parchaser, 
the  sale  is  voidable  at  the  instance  of  the  owner 
of  the  goods.  Pierce  v.  Benjamin,  14  Pick. 
(Mass.)  356,  25  Am.  Dec.  396. 

Inadoquwj  of  Price,  alone,  will  not  render  a 
sale  invalid.  So,  where  a  note  and  mortgage 
are  sold  under  a  tax  warrant,  and  are  pur- 
chased by  the  maker,  for  a  sum  less  than  their 
face  value,  the  sale  will  not  be  disturbed  on 
that  account.   Irby  v,  Blain,  31  Kan.  716. 

Flaoe  of  Bale.  —  In  Carville  v.  Additon,  62 
Me.  459,  it  was  held  that  a  town  collector  may 
sell  (^strained  property  outside  the  limits  of  the 
town  in  which  the  property  was  seized. 

5.  Time  of  Sale.  —  Mason  c.  Thomas,  36  N. 
H.  302;  Lcfavour  v.  Bartlett,  4a  N.  H.  555; 
Qemons  v.  Lewis,  36  Vt.  674. 

Ompotation  of  liim*  —  Carville  v.  Additon,  6s 
Ue.  459;  Souh^an  Nail,  etc..  Factory  v.  Mc- 
Conthe,  7  N.  H.  309;  Mason  v,  Thomas,  36  N. 
H.  302. 

6.  Sale  After  Time  Limited. —  Noyesc.  Haver- 
hill, II  Cush.  (Mass.)  338;  Pierce  v.  Benjamin, 
14  Pick.  (Mass.)  356,  35  Am.  Dec.  396;  Brack- 
ett  V.  Vining,  49  Me.  356. 

Bale  under  Beeond  Advertisement.  —  In  Souhe- 
gan  Nail,  etc..  Factory  v.  McC^nihe,  7  N.  H. 
309,  it  was  held  that  where  the  sale  was  not 
made  at  the  time  fixed  therefor,  the  officer  was 
guilty  of  nothing  more  than  nonfeasance,  and 
might  sell  the  goods  under  a  second  advertise- 
ment for  the  requisite  period. 

Sale  After  Retom  Day  of  Writ.  —  Where  a  tax 
execution  is  levied  upon  personal  property  be- 
fore the  return  day,  the  property  may  be  sold 
after  the  return  ixs  witliout  further  process, 
the  officer  bdng  possessed  of  substantitdly  the 
same  power  in  this  respect  as  sheriffs  acting 
under  executions.  Blain  v.  Irby,  25  Kan.  490: 
Keystone  Lumber  Co.  v.  Penderson,  93  Wis.  466. 

T.  AdlfV'Wt*  *~  ^P^'  Tllson,  S4  Vt, 
4»>, 
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and  a  sale  before  the  time  to  which  the  adioumment  is  made  is  void.* 

Amotmt  to  se  M4.  —  The  property  should  be  sold  in  separate  parcels*  and 
only  so  much  should  be  sold  as  is  required  to  pay  the  taxes,  charges,  and  costs.' 

The  Vwrant  Is  »  7b11  Protwtlon  to  the  collector  in  SO  far  as  he  does  not  exceed 
the  authority  conferred  therein." 

<r.  Return.  —  The  return  of  the  tax  collector  is  prima  facit  evidence  of  the 
facti  stated  therein.* 

2.  Lands— a.  Prerequisites -OF  Right  TO  Sell — (ij  Grant  of  Author^ 
ity.  — There  can  be  no  power  to  sell  land  summarily  to  enforce  th?  collection 
of  taxes,  except  by  virtue  of  an  express  grant  of  authority  to  that  effect.* 

StotatM  8triotl7  coDBtrood.  —  Statutes  purporting  to  confer  the  authority  to 
sell,  being  in  derogation  of  the  right  of  property,  must  be  strictly  construed,' 
and  statutes  which  confer  such  authority  are  exclusive  in  their  effect,  ftnd 
their  provisions  must  be  strictly  followed.^ 


1.  8al«  B0for«  TimB  Speoifled.  —  Buzzell  v. 
Jolinsoa,  54  Vt.  go.  In  this  case  the  s&Ia  wu 
had  at  ten  a.  u,  under  an  adjournment  until  on« 
p.  11.  The  property  brought  a  fair  price,  which 
was  applied  to  the  taxes  due;  the  attorney  of 
the  tax  debtor  was  present,  knew  of  the  mis- 
take, but  said  nothing.  The  sale  was  held  to  be 
irregular  and  void. 

Miitakfl  Not  Calenlatsd  to  Kltlead.  —  Where 
the  notice  of  adjournment  erroneously  stated 
the  hour  to  wbidi  the  sale  was  adjourned  as 
four  A.  H.  instead  of  four  p.  h.,  and  the  officer 
rectified  the  mistake  on  the  day  of  the  sale,  the 
mistake  was  so  obvious  that  the  sale  was  not 
vitiated  thereby.  Wheelock  v.  Archer,  a6  Vt. 
380. 

8.  DUtin«t  ArtielM  to  B«  80U  8qitnital7.  — 

Seckins  v.  Goodale,  61  Me.  400,  14  Am.  Rep. 
568  [explaining  Williamson  v.  Dow,  32  Me. 
559]  ;  Leaton  f .  Murphy,  78  Mich.  77 ;  Shimer 
V.  Mosher,  39  Hun  (N.  Y.)  153-  See  also  Den- 
ton V.  Carroll,  4  N.  Y.  App.  Div.  532. 

Frmnty  in  Bulk  to  Be  IMvidsd. — Ward  v.  Car- 
son River  Wood  Co.,  13  Nev.  44. 

Bale  Valid  Except  as  to  Exoess.  —  Where  the 
officer  after  selling  enough  to  pay  the  sum  due 
sells  other  personal  property  distrained,  he  will 
not  become  a  trespasser  ab  initio  as  to  any  of 
the  articles  sold  except  such  as  he  has  sold  in 
excess  of  his  authority.  Seekins  v.  Goodale, 
6t  Me.  400,  14  Am.  Rep.  568,  explaining  Wil- 
liamson V.  Dow,  33  Me.  559. 

8.  Offloar  Proteoted  by  Warrftot.  —  Carville  v. 
Additon,  62  Me.  459 ;  Seeldns  v.  Goodale,  61 
Me.  400,  14  Am,  Rep.  568. 

4.  Betnm  Prima  Fade  Comet.  —  Barnard  v. 
Graves,  13  Met.  (Mass.)  85;  Johnson  v.  Allen, 
48  N.  H.  335. 

In  New  Hampshire  the  collector's  warrant  is 
not  a  returnable  process.  Kelley  v.  Noyes,  43 
N.  H.  209;  Johnson  v.  Allen,  48  N,  H,  23s; 
Hoitt  V.  Bumham,  61  N.  H.  620. 

Failure  to  Hake  Eetnm.  —  In  Spear  v.  Tilson, 
24  Vt.  430,  it  was  held  that  the  neglect  of  the 
officer  to  make  a  return  could  not  render  bim  a 
trespasser  ab  initio,  and  that  his  acts,  iq  such 
case,  might  be  shown  by  parol. 

Vfl0d  N»t  ipeoUy  Day  of  Stlfl.  — In  Picket  v. 
Allen,  10  Conn.  146,  the  court  expressed  the 
opinion  that  the  return  need  not  specify  on 
what  day  the  sale  occurred. 

8.  Ho  Power  to  8oll  Witbont  "^.xprtu  ftrant.  ~ 
Ham  V.  Miller,  ao  Town  450 ;  Melnemy  v.  Reed, 


23  Iowa  410;  Merriam  v.  Moody,  35  Iowa  163; 
Dubuque  v.  Harrison,  34  Iowa  163 ;  Smith  i'. 
Ryan,  88  Ky.  636;  Brown  v.  Veaiie,  95  Me. 
359;  Bergen  v.  Clarkson,  6  H.  352;  Sharp 
V.  Speir,  4  HiU  (N.  Y.)  76 ;  Quimby  v.  Wood, 
tp  R.  I.  571.  See  also  Beaty  v.  Knowler,  4 
Pet.  (U.  S.)  152. 

InataaoM  In  WUoh  Power  EM  Beao  Oraoted.  — 
See  Placerville  v.  Wilcox,  35  Cal.  21 ;  Jennings 
V.  Rudd,  40  Ga.  49 ;  Haskel  v.  Burlington,  30 
Iowa  232;  Augustine  v.  Jennings,  42  Iowa  198: 
Ide  V.  Finneran,  29  Kan.  $09;  Grant  v.  Bar- 
tholomew, 57  Neb.  673, 

ITttdir  the  Common  Iaw,  only  goods,  chsttels. 
and  profits  of  land  could  be  taken  on  execu- 
tion.  Johnson  v.  Hafan,  4  Neb.  139. 

The  Law  In  EftlHt  ftt  the  Tine  of  SaIb  CootroU 
the  validity  of  the  sale,  and  not  the  law  which 
was  in  effect  when  the  proceeding  under  which 
the  sale  occurred  was  commenced.  Driggers 
V.  Cassady,  71  Ala.  529. 

Power  of  Bale  for  "  Tax  "  bat  JTot  for  *•  iMVt- 
ment."  —  There  is  a  well-defiped  dletinetion  be- 
tween a  tax  and  an  assessment,  and  authority 
to  sell  land  to  satisfy  taxes  docs  not  carry  with 
it  the  power  to  sell  for  an  assessment  for  bene- 
fits. Sharp  V.  Speir,  4  Hill  (N.  Y.)  76.  See 
also  Allen  v.  Galveston,  51  Tex.  302. 

Ttt  AgftlQit  Proi»ertr  Dietlaot  ft»m  Tftx  Acftiaet 
Owner. —  Power  given  to  a  dty  to  aell  lanas  for 
taxes  imposed  thereon  does  not  authorixe  a  sale 
for  taxes  which  by  the  charter  arc  to  be  Im- 
posed merely  upon  owners  and  occupants. 
Sharp  V.  Speir,  4  Hill  (N.  Y.)  76. 

Power  to  Sell  Land  Sold  or  Poifeltod  to  the 
Steto  does  not  imply  authority  to  sell  the  land 
of  a  delinquent  taxpayer  in  satisfaction  of  taxes 
due  the  state.  Prescott  v,  Payne,  44  La,  Ann. 
650.  See  also  Leatbon,  etc*,  Lumber  Co,  v. 
Nalty,  109  La.  325. 

OoiwtJtntionalltr  of  Orut-  —  In  Tcxqs  it  has 
been  held  thtit  a  grant  of  power  to  a  city  to 
prosecute  suits  for  taxes  due  it  is  not  in  viola- 
tion of  the  constitution  of  the  state.  Nalle  v. 
Austin,  (Tex.  Civ.  App.  1897)  43  S.  W.  Rep. 
780.  See  also  League  v.  State,  (Tex.  Civ.  App. 
1900)  56  S.  W.  Rep.  363,  aJHrmed  93  Tex.  553. 

6.  Strlet  Conttraotloa  to  Be  Oiven.  —  Merriam 
V.  Moody,  23  Iowa  i$3 ;  Cahoon  v.  Coe,  57  N. 
H.  5S« :  Sharp  v.  Speir.  4  Hill  (N.  Y.)  76. 

7.  Statntee  to  Be  Strletly  Followed.  —  Thatcher 
V.  Powell,  6  Wheat.  (U.  S.)  119;  Musk^n 
Lumber  Co.  f.  Brown,  66  Ark.  539;  TolsUD  v, 
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Infaranoe  Cannot  Bapply  the  Fomr  of  flal*,  and  accordingly  a  grant  of  authority  to 
assess  and  collect  taxes  does  not  carry  with  it  the  power  to  collect  by  sale.' 
Nor  will  a  grant  to  a  municipal  corporation,  in  its  charter,  of  power  to  provide 
by  ordinance  for  the  collection  of  taxes,  confer,  authority  to  sell  and  convey 
land  for  t^e  nonpayment  of  taxes.* 

Fmnr  by  yinimry  livUMtUn.  —  Where,  however,  the  grant  of  power  to  assess 
and  collect  is  accompanied  by  provisions  distinctly  and  unequivocally  assuming 
the  existence  of  the  power  to  sell,  it  must  be  regarded  as  a  legislative 
interpretation  recognizing  the  existence  of  such  power.^ 

Itu^  HM  BaCroMCiTC.  —  In  the  absence  of  clear  legislative  intent  that  stat- 
utes granting  the  power  to  sell  should  have  a  retroactive  operation,  a  pro- 
spective operation  uonewill  be  given  them.' 

(2)  Validity  of  Tax.  —  The  validity  of  the  tax  which  is  sought  to  be 
enforced  is  essential  to  the  right  of  sale,  and  it  has  frequently  been  held  that 
an  injunction  will  lie  to  prevent  a  sale  for  invalid  taxes.'  But  it  has  been 
held  that  an  injunction  is  not  appropriate  where  the  tax  is  actually  owing,* 
or  an  adequate  remedy  at  law  is  available.* 

(3)  Nonpayment  of  Tax.  —  It  is,  of  course,  necessary  that  there  be  taxes 
due  and  unpaid  before  the  right  of  ule  will  exist;**  and  a  tender  of  the 


Hobbs,  68  Me.  316;  Coroadelet  v.  Picot,  38  Mo. 
1351  Logan  County  V.  Carnaban,  1903) 
92  N.  W.  Rep.  984,  tinned  (Neb.  1903)  95 
N.  W.  Rep.  S13;  Jackion  v.  Sh^ard.  7  Cow. 
(N.  Y.)  88,  17  Am.  Dec.  502;  Frazier  v.  Prince^ 
8  Okla.  353 ;  Huffhes  v.  Una  Cona^.  37  Orejon 
lit ;  Wistar  v,  Kammerer,  2  Yeates  (Pa.)  100; 
Sheafer  v.  Mitchell.  109  Tenn.  181. 

The  Control  of  OoagTM,  by  its  legislative  acts, 
over  the  sale  of  lands  for  taxes  within  munici- 
palities under  its  juriadtction,  is  exclusive,  and 
will  not  be  affected  by  muoicipal  ordinances. 
Thompson  v.  Roe.  33  How.  (U.  S.)  423. 

1.  Powar  of  Sal*  Hot  Intend  froK  Povar  ta 
OoIlMt. —  Ham  v.  Miller,  30  Iowa  450;  Mc- 
Inemy  v.  Reed,  33  Iowa  410 ;  Merriam  v. 
Moody,  25  Iowa  163;  Dubuque  v.  Harrison,  34 
Iowa  163. 

0radt  Failing  to  Iwdada  Fewar  of  Sale  Not 
Vogatory.  —  Where  a  provision  in  a  city  char- 
ter gives  authority  to  levy  and  collect  taxes,  but 
is  silent  as  to  the  mode  of  collection,  the  pro- 
vision is  not  nugatory  on  this  account,  iwt  may 
be  given  effect  by  judicial  proceedings  to  col- 
lect the  tax.  Mclnemy  v.  Reed,  23  Iowa  410 
iciting  New  York  v.  Colgate,  12  N.  Y.  140]; 
Mejriam  v.  Moody,  35  Iowa  163 ;  Dubuque  v. 
Harrison.  34  Iowa  163;  Paine  y.  Spratlqr,  5 
Kan.  525. 

8.  Pew«r  to  Ml  Vot  lafwnd  from  Few  te 
FroTide  for  Colleotlon.  —  Merriam  v.  Moody,  as 
Iowa  163;  Paine  V.  Spratley,  5  Kan.  535. 

8.  Power  by  Heeosiary  Impllaatton.  —  St.  Louis 

V.  Russell,  9  Mo.  507.  In  this  case  the  court 
considered  it  doubtful  whether  tjie  provision  in 
the  charter  of  1841  of  the  city  of  St.  Louis, 
which  authorized  the  city  to  levy  and  collect 
taxes  on  all  personal  property,  conferred  power 
ta  sell  land,  but  held  that  another  section  of 
the  charter,  which  gives  to  the  city  auAoritiea 
power  to  direct  by  ordinance  the  manner  in 
which  property,  real  or  personal,  which  has 
been  sold  for  taxes,  shall  be  redeemed,  confers 
the  power  of  sale  by  necessary  implication.  See 
also  Carondelet  v.  Picot,  38  Mo.  135. 

4.  Statutes  Ttat  Batroaetivs.  —  Dallam  v. 
Oliver.  3  Gill  (Md.)  445;  Norris  v.  Hall,  124 
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Mich.  170;  Nowlen  v.  Hall,  128  Mich.  374.  See 
also  Danforth  v.  McCook  County,  11  S.  Dak. 
258,  74  Am.  St  Rep.  808 ;  State  v.  Whittlesey. 
17  Wash.  447. 

Botrwrtlv*  BfM  eina  ~  Louisiana.  ~  Under 
the  clause  of  the  constitution  of  Lonisiaoa  of 
1879  authorizing  the  legislature  to  direct  a  mode 
of  sale  of  property  on  which  taxes  prior  to 
1879  were  due,  it  was  competent  for  the  legis- 
lature to  direct  the  sale  of  property  which  had 
forfeited  to  the  state  for  the  nonpayment  of 
taxes,  and  property  on  which  taxes  levied  prior 
to  1879  were  due.  Castillo  v.  McConnico.  47 
La.  Ann.  1473. 

A  WaiUagtes  Statate,  passed  March  15, 1897, 
providing  for  the  collection  of  delinquent  taxes, 
was  held  to  govern  the  collection  of  taxes  for 
the  previous  year  which  did  not  become  delin- 
quent until  after  the  passage  of  the  act.  State 
V.  Whittlesey,  17  Wash.  447. 

5.  See  the  title  Injunctioks,  vol.  16,  p.  337. 
Sale  fu  IsTCHd  TaxM  B^jolMd.  —  Brown  v. 

French,  80  Fed.  Rep.  166 ;  Northern  Pac.  R. 
Co.  V.  Kurtzman,  82  Fed.  Rep.  241  ;  Pickett  v. 
Russell,  42  Fla.  116;  Auditor  Gen.  v.  Pioneer 
Iron  Co.,  123  Mich.  521;  Noll  v.  Morgan,  8a 
Mo.  App,  112;  Chicago,  etc.,  R.  Co.  v.  Cass 
County,  51  Nel).  369;  Hughes  v.  Linn  County, 
37  Oregon  tii;  Alexander  v.  Henderson,  105 
Tenn.  431. 

6.  TUN  ArttwUy  Dae.  —  Ayers  v.  Widmayer, 
t88  IN.  tat;  Cobban  v.  Hinds,  33  Mont.  338: 
Alliance  Trust  Co.  v.  Multnomah  County,  38 
Oregon  433. 

7.  Adeqnate  Legal  Banwdy.  —  White  v.  Ray- 
mond, 188  III.  298;  Ayers  v.  Widmayer,  188 

111.  131. 

8.  VoniMqpmMit  af  Tax.  —  Gunn  v.  Thompson, 
70  Ark.  500;  Lcfebre  v.  Negrotto,  44  La.  Ann. 
792 ;  Brown  v.  Pontebartrain  Land  Co.,  48  La. 
Ann.  1 1 88;  McHarg  v.  Halden,  83  Minn.  489; 
Den  V.  Lucey,  i  Murph.  (5  N.  Cat.)  311; 
Nickum  v.  Gaston,  28  Oregon  332.  See  also 
Virden  v.  Bowers,  55  Miss,  i ;  Wistar  v.  Kam- 
merer, 2  Yeates  (Pa.)  100;  Wilson  v.  Cantrell, 
40  S.  Car.  114. 

Wliere  tlu  AmoDot  isssMed  It  ZzeaMlT*  and 
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amount  due  defeats  the  right  of  sale.' 

(4)  Liability  of  Property  —  (»)  In  Oananl.  —  Property  sold  in  satisfaction  of 
taxes  must  be  such  property  as  is  liable  to  be  subjected  for  that  purpose.* 
Under  the  various  statutes  controlling  this  subject,  sales  have  been  neld  void 
because  the  property  sold  was  owned  by  the  public,'  or  was  included  in  the 
delinquent's  exemptions/  or  was  the  subject  of  pending  litigation  upon  the 
question  of  its  liability  to  sale.' 

(b)  Prlmar7  Liabllltj  of  Fenonilty — an.  Where  Primarily  Liable. — In  a  number 
of  states,  under  statutory  provisions,  real  property  cannot  be  sold  for  the 
satisfaction  of  delinquent  taxes,  if  the  owner  has  within  the  jurisdiction  per- 
sonal property  sufficient  to  satisfy  the  tax  claim,  or  until  the  personal  prop- 
erty, if  there  be  any,  shall  have  been  exhausted ;  *  and  equity  will  restrain  a 


the  Bum  lawfully  due  baa  been  paid,  an  injunc- 
tion wilt  lie  to  restrain  a  sale  for  the  satis- 
faction of  the  illegal  excess.  Macomb  v.  Lake 
County,  9  S.  Dak.  466. 

br^riilMiQr  Cnrsd  by  of  Time.  ~~  Where 
a  tract  of  land  is  in  fact  owned  by  more  than 
one  person,  but  is  unoccupied,  and  to  all  ap- 
pearances is  a  single  tract,  and  is  assessed  as 
such,  the  fact  that  an  owner  had  paid  his  pro- 
portionate share  of  the  tax  rendered  a  sale  of 
the  entire  tract  invalid  as  to  bim.  but  it  was 
held  that  the  sale  would  not  be  set  aude  where 
application  was  not  seasonably  made.  Marsh 
V.  Ne-ha-ta-ne  Park  Assoc.,  25  N.  Y.  ^>p.  Div. 
34,  reversing  18  Misc.  (N.  Y.)  314. 

Fart  Paymont  of  Tax.  —  The  fact  that  the 
taxes  were  paid  for  one  of  the  years  for  which 
the  land  was  sold  will  not  invalidate  the  sale. 
Hurley  v.  Powell,  31  Iowa  64;  Eldridge  V. 
Kuehl,  37  Iowa  160. 

Where  Land  If  Aliened  A^atut  Two  Vwmbi 
Separately,  one  of  whom  has  paid  the  taxes,  a 
sale  of  the  land  will  be  void.  Boggeas  v.  Scott, 
48  W.  Va.  316 ;  Albright  v.  Byere-Allen  Lnnber 
Co.,  Z04  Pa.  St.  71. 

SrUenee  a^n  lesne  ai  to  FaymeDt.  —  In  an 
injunction  suit  to  restrain  a  sale  for  taxes,  evi- 
dence may  be  introduced  showing  that  receipts 
for  taxes  for  specified  years  do  not  cover  all  the 
taxes  due  for  such  years  and  that  a  certain 
amount  of  taxes  is  itill  unpaid.  Kock  v. 
Triche,  52  La.  Ann.  825. 

By  Whom  Taxee  Paid.  —  It  seems  to  be  im- 
material by  whom  the  payment  was  made  if  it 
was  in  fact  accepted  by  the  officers  authorized 
to  receive  it.  Nickum  v.  Gaston,  28  Oregon 
322. 

Preewnirtion  of  Payment  by  L^se  of  Tim*.  — 

McLaughlin  v.  Kain,  45  Pa.  St.  113. 

Treenmptten  of  HonpaymeBt  —  See  Wallace  v. 
International  Paper  Co.,  70  N.  Y.  App.  Div, 
298. 

1.  Tender.  —  Dakota  Loan,  etc.,  Co.  v.  Cod- 
ington County,  9  S.  Dak.  159,  in  which  it  was 
held  that  a  person  who  has  tendered  the  valid 
portion  of  an  assessed  tax  is  entitled  to  an 
injunction  to  restrain  the  collection  of  void 
excess. 

Tauter  of  ^vfflielont  Amonnt.  —  A  tender  of 
the  taxes  due  on  land,  but  not  of  the  owner's 
poll  tax  or  the  tax  due  on  his  personal  property, 
is  no  defense  to  a  proceeding  to  subject  the  land 
to  sale.    Drifters  v.  Cassady,  71  Ala.  529.  ' 

2.  Liability  of  Property.  —  Waycross  Lumber 
Co.  V.  Burbage,  97  Ga.  611;  Hobson  v.  Dutton, 
9  Kan.  477 ;  Louisville,  etc,  R.  Co.  v.  Buford, 


73  Miss.  494 ;  Deloughrey  v.  Hinds,  23  Mont. 
360;  Toy  V.  McHugh,  62  Neb.  820;  McClements 
V.  Downey,  2  Pa.  Super.  Ct.  443 ;  Quimby  V. 
Wood,  19  R.  I.  571.  See  supra,  this  title. 
Persons  and  Things  Tarable  —  Real  Property 
See  also  the  titles  ExbMptiohs  (fsok  Execu- 
tion), vol.  12,  p.  179;  EXEUPTIOHS  (FBOH 
Taxation),  vol.  la,  p.  266. 

Froparty  Mnet  Belong  to  Delinquent.  —  Thibo- 
daux  V.  Keller,  29  La.  Ann.  508.  Compare 
Smith  V.  Cassidy,  75  Miss.  916. 

Only  USt  EltiUO  Liable  During  Foeunian  of 
Ufb  ToBaiit.  —  Ferguson  v.  Quinn,  97  Tenn. 
46. 

Bailnad  UaUe  ae  *■  IaiuL"  —  Porif oy  v.  Lamar, 

112  Ala.  133. 

Property  Bought  for  the  State. —  Under  a  Louis- 
iana statute  providing  for  the  purchase  and 
resale  by  the  state  of  lands  offered  for  sale 
for  taxes,  it  has  been  held  that  property  bid  in 
by  the  state  is  still  subject  to  taxation  and 
liaUe  to  be  sold  for  the  satisfaction  of  such 
taxes.  Gulf  States  Land,  etc,  Co.  v.  Parker, 
72  Fed.  Rep.  399;  Reinach  v.  Duplantier,  46 
La.  Ann.  152;  Remick  v.  Lang,  47  La.  Ann. 
915. 

Foesflssion  of  Beoolver  No  Oljection  to  Sale.  — 

Metcalfe  v.  Commonwealth  Land,  etc.,  Co.,  68 
S.  W.  Rep.  1 100,  34  Ky.  L.  Rep.  537. 

DeoodBHt's  Ertate  liable.  —  White  v.  Pimland, 
68  Conn.  393. 

S.  Pnblio  Property. —  Independent  School  Dist. 
V.  Hewitt,  105  Iowa  663 ;  Smith  v.  St  Paul,  72 
Minn.  472;  Winfrede  Coal  Co.  v.  Board  of 
Education,  47  W.  Va.  133;  Gilbert  v.  Pier,  102 
Wis.  334- 

4.  Delinqnent's  Exemptioiu.  —  Stewart  v.  Cor- 
bin,  35  Iowa  144,  following  Penn  v.  Clemans, 
19  Iowa  373.  Compare  Bitzer  v.  Becke,  (Iowa 
1902)  89  K.  W.  Rep.  193. 

5.  Fending  Litigation  as  to  liahility.  —  Yazoo, 
etc,  R.  Co.  V.  West,  78  Miss.  789. 

6.  Personalty  Primarily  Liable  —  Alabama. — 
Scales  V.  Alvis,  la  Ala.  617,  46  Am.  Dec  369; 
Stoudenmire  v.  Brown,  57  Ala,  481. 

Arkansas. — Jones  v.  McLain,  23  Ark.  432. 

Dakota.— -VtosI  v.  Flick,  i  Dak.  136. 

Illinois.  —  See  Mt  Carmel  Light,  etc,  Co.  r. 
People,  166  m.  199;  Matzenbau^  v.  People, 
194  III.  108,  88  Am.  St.  Rep.  134. 

Indiana.- — Cones  v.  Wilson,  14  Ind.  465; 
Ring  V.  Ewing,  47  Ind.  246;  Helms  v.  Wagner, 
102  Ind.  385. 

Iowa.  —  Stewart  v.  Corbin,  25  Iowa  144. 

Kentucky.  —  Turner  v.  Pewee  Valley,  100 
Ky.  288;  Wheeler  v.  Bramel,  (Ky.  1888}  8  S. 
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threatened  sale  of  real  estate  in  disregard  of  the  right  of  the  delinquent  to 
have  his  personalty  first  subjected.*  A  sale  of  land  made  under  such  con- 
ditions is  a  nullity  and  confers  no  title  upon  the  purchaser.'  So,  also,  if  there 
was  sufficient  personal  property  to  discharge  the  taxes,  which  is  lost  by  reason 
of  the  negligence  or  misconduct  of  the  officer,  a  sale  of  land  will  be  void.' 

DiUgmue  Seqnlrad  of  01B«or.  — The  oillicer  must  make  diligent  effort  to  discover 
the  personal  property  of  the  delinquent,^  but  if,  after  diligent  effort,  such 
property  is  not  found,  a  sale  of  real  estate  will  be  valid  although  there  may 
liave  been  personal  property.* 

Proof  of  Complianoo  vitb  Ii.w.  —  Usually,  before  a  sale  of  real  estate  can  be  law- 
fully made,  there  must  be  evidence,  in  the  nature  of  a  return  by  the  proper 
officer,  showing  the  want  of  sufficient  personalty  out  of  which  to  satisfy  the 
tax.*   The  return  is  generally  prima  facie  evidence  of  the' insufficiency  of  the 


W.  Rep.  199:  Julian  v.' Stephens,  (Ky.  1889)  11 
5.  W.  Rep.  6 ;  Com.  v.  Three  Forks  Coal  Co.,  95 

Ky.  273. 

Michigan.  —  See  Deerfield  Tp.  v.  Harper,  115 

Mich.  678. 

New  York.  —  Jackson  v.  Shepard,  7  Cow.  (N. 
Y.)  88,  17  Am.  Dec.  502. 

Pennsylvania.  —  Kean  v.  Kinnear,  171  Pa.  St. 
639;  Simpson  v.  Meyers,  197  Pa.  St.  522;  Davis 
V.  Beers,  304  Pa.  St  288. 

Tennessee.  —  l^atcher  v.  Powell,  6  Wheat. 
(U.  S.)  119. 

Vermont.  —  Hutchins  v.  Moody,  37  Vt.  313. 

Wisconsin.  —  Allen  v.  Allen,  114  Wis,  615. 

Tax  Collsoted  by  Diffaront  CoU«etora.  —  Where 
a  tax  is  divided  according  to  its  objects  among 
several  collectors,  and  there  is  sufficient  per- 
sonal property  to  pay  the  claim  of  one  col- 
lector, but  not  of  all,  the  personalty  must  be 
applied  to  such  claim,  and  a  return  of  nulla 
bona  by  each  collector  is  unwarraated.  Davis 
V.  Beers,  204  Pa.  St.  288. 

1.  Threatened  Sale  £q}olned.  —  Abbott  v. 
Hdgerton,  53  Ind.  ig6;  Turner  v.  Pewee  Val- 
ley, 100  Ky.  288;  Allen  v.  Perrine,  103  Ky. 
516;  Middlesboro  v.  New  South  Brewing,  etc., 
Co.,  108  Ky.  351. 

EzeeatlODefDaedEi^ldneA. —  Morrison  v.  Bank 
of  Commerce,  81  Ind.  335. 

Right  to  Olijeot  Belongs  Exolnsively  to  Delin- 
qaeat.  —  Frost  v.  Flick,  i  Dak.  1 26. 

8.  Bale  Without  Exhausting  Personalty  bivalid. 
—  Catterlin  v.  Douglass,  17  Ind.  213;  Bowen  v. 
Donovan,  32  Ind.  379;  Schrodt  v.  Deputy,  88 
Ind.  90;  Pitcher  v.  Dove,  99  Ind.  175;  Helms 
V.  Wagner,  102  Ind.  385 ;  Michigan  Mut.  L,  Ins, 
Co.  V.  Kroh.  102  Ind.  515;  Wheeler  v.  Bramel, 
fKy,  1888)  8  S.  W.  Rep.  199  ;  Julian  v.  Stephens, 
(Ky.  1889)  II  S.  W.  Rep.  6;  Jackson  v. 
Shepard,  7  Cow.  (N.  Y.)  88,  17  Am.  Dec.  502; 
Simpson  v.  Meyers,  197  Pa.  St.  522;  Allen  v. 
Allen.  I  Id  Wis.  615. 

Owner  Concluded  by  Judgment  of  Court  — 
A  sale  of  land  under  a  decree  in  a  judicial  pro- 
reeding  cannot  be  attacked  by  the  owner  on  the 
ground  that  he  was  possessed  of  personalty 
sufficient  to  satisfy  the  demand.  Having  failed 
to  offer  that  defense  on  the  trial  he  is  con- 
cluded by  the  judgment  of  the  court  Driggers 
V.  Cassady,  71  Ada.  529. 

Purchaser  to  Be  Hade  Whole.  —  Before  equity 
will  set  aside  a  sale,  the  amount  necessary  to 
redeem  must  be  paid  or  tendered  to  the  pur- 
chaser.   McWhinney  v.  Brinker,  64  Ind.  360; 


Harrison  v.  Haas,  25  Ind.  281 ;  Volger  v. 
Sidener,  86  Ind.  545. 

Land  IllegaUy  Sold  Still  Liable.  —  Where  an 
illegal  sale  is  set  aside  the  land  is  not  thereby 
discharged  from  lien  of  the  taxes,  but  will  be 
again  placed  on  the  delinquent  list,  Mc- 
Whinney V.  Brinker,  64  Ind.  360. 

In  Indiana,  according  to  the  later  decisions, 
the  sale  of  really  is  ineffectual  to  convey  title, 
but  is  effectual  to  transfer  the  lien  of  the  state 
for  taxes  due,  and  is  therefore  not  absolutely 
void.  St.  Clair  v.  McClurc,  iii  Ind.  467;  State 
V.  Casteel,  110  Ind.  174. 

3.  Sale  Void  Where  Personalty  Lost  by  Fanlt  of 
Officer.  —  Allen  v.  Perrine,  103  Ky.  516;  Camp- 
bell V.  Wyant,  26  W.  Va.  70a. 

4.  Diligent  Saanh  Baqolnd.  —  Doe  v.  Minge, 
56  Ala.  121 ;  Stoudenmire  v.  Brown,  57  Ala. 
481  ;  Kean  v.  Kinnear,  171  Pa.  St,  639. 

Mere  Bemand  for  Personalty  Insufflcient.  — 
Mt.  Carmel  Light,  etc.,  Co.  v.  People,  166  III. 
199. 

h.  Where  No  Personalty  Eonnd,  Sal*  of  Land 
Valid.  —  Matzenbaugh  v.  People,  194  111.  108, 
88  Am.  St.  Rep.  134. 

Utsiml  Comtmetion  Olvm  ftatvta.  —  In  Scales 
V.  Alvis,  12  Ala.  617,  46  Am,  Dec.  269,  it  was 
held  that  a  statute  unconditionally  forbidding 
the  sale  of  realty  if  the  delinquent  bad  per- 
sonal property  in  the  county  would  be  given 
a  literal  construction,  and  that  the  inability 
of  the  officer  to  find  the  property  or  the  refusal 
of  the  delinquent  to  surrender  it  would  not 
be  considered. 

6.  Bctnrn  Faoauary,  —  Belden  v.  State,  46 
Tex.  103 ;  Thatcher  v.  Powell,  6  Wheat.  (U.  S.) 
119. 

In  Alabama  the  affidavit  which  the  officer  is 
required  to  make  and  file,  as  to  his  inability  to 
6nd  the  personal  property  after  diligent  search, 
is  a  jurisdictional  fact  without  which  the 
court  has  no  power  to  grant  an  order  to  sell 
land,  and  if  the  affidavit  is  not  made  until  after 
the  sale,  it  cannot  retroact  so  as  to  impart 
validity  to  the  decree  and  to  the  sale.  Wartens- 
leben  v.  Haitfacock,  80  Ala.  565 ;  Fleming  v. 
McGee,  8t  Ala.  409 ;  Simms  v.  Greer,  83  Ala. 
263  T  Feagin  v.  Jones,  94  Ala.  597. 

Affidavit  Unneoessory  WhBn  Land  Assessed  v« 
"Unknown  Owner.'*  —  Cary  v.  Holmes,  109  Ala, 
217. 

Betnni  on  Bat*  Earned  In  Statute  Not  Jurisdic- 
tional,—  Conley  v.  McMillan,  lao  Mich.  694- 
In  South  Dakota,  under  a  statute  making  a 
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personalty.'  The  value  of  the  deed  as  evidence  of  that  fact  varies  in  different 
states  according  to  statutes  controlling.* 

W.  Where  Not  PRtMARiLYLiABLK,  —  In  some  States  the  personal  property  of  the 
delinquent  need  not  be  exhausted  before  recourse  can  be  had  to  real  est^ite.* 

(5)  Regularity  of  Preliminary  Proceedings.  —  It  is  essential  to  the  right  of 
the  officer  to  sell  that  there  shall  have  been  a  substantial  compliance  with  the 
law  in  respect  to  the  various  proceedings  which  have  alr^dy  been  treated 
in  this  article.' 

(6)  Notice  —  (a)  Id  OenmL  —  The  first  step  required  of  the  officer  who  is  to 
sell  is  that  he  shall  give  notice  of  the  intended  sale.     In  order  that  theddlin- 


sale  of  land  for  the  taxes  on  personal  property 
valid,  without  exhaustion  of  the  personalty, 
the  absence  of  any  return  showing  the  want  of 
personal  property,  although  required  by  another 
statute,  will  not  vitiate  the  sale.  Danforth  v. 
McCook  County,  11  S.  Dak.  258,  74  Am.  St. 
Rep.  8ofl.  See  also  Iowa  Land  Co.  v.  Douglas 
County,  8  S.  Dak.  491. 

In  Illinois  it  has  been  held  that  where  the 
fonn  of  the  rettnn  is  prescribed  by  statute  and 
the  statute  does  not  require  a  statement  as  to 
the  inability  of  the  officer  to  make  the  amount 
of  the  tax  out  of  the  personal  property,  a  re- 
turn made  in  the  prescribed  form  is  sufficient, 
and  it  will  be  presumed  that  the  oiRccr  did  his 
duty  in  proceeding  first  against  the  personalty. 
Taylor  v.  People,  7  111.  349;  Job  v.  Tebbetts,  10 
III.  376:  Ottawa  V,  Macy,  20  111.  413;  Goodrich 
V.  Minonk,  6a  III.  121. 

(M&OK  Idable  In  BuugM  Ite  TiIm  Baton.  — 
OtUwa  v.  Macy,  20  IIL  413;  Kean  v.  Kiiutear, 
171  Pa.  Sl  639;  Harria  v.  Davis,  24  Pa.  Co. 
Ct.  373. 

1.  Bctnrs  Prlaia  Tads  EvUenoa.  —  King  v. 
People,  193  111.  530.  See  also  Ottawa  i>. 
Macy,  20  111.  413;  Goodrich  v.  Minonk,  62  111. 
121. 

BightofPurahMTtoBalycaBtBMi. — A  bona 

Ude  purchaser  at  a  tax  sale  of  realty  has  a  right 
to  rely  upon  the  return  of  nulla  bona  as  the 
best  evidence  that  there  was  no  personal  prop- 
erty which  could  be  found  and  sold  for  the 
payment  of  the  taxes,  and  his  title  will  not  be 
defeated  by  merely  showing  that,  as  a  matter 
of  fact,  there  was  personal  property.  Inter- 
state Bldg.,  etc..  Assoc.  v.  Waters,  50  S.  Car. 
459- 

S.  Dead  Prima  Fade  EriiUnieaOnljM  to  Xti  B» 
dull.  —  Ellis  V.  Kenyon,  25  Ind.  134. 
Dead  Vat  Priaa  Facte  Evidanoa.  —  Sloudenmire 

V.  Brown,  57  .Ma.  481;  Keepfer  v.  Force,  86 
Ind.  8i  ;  Jackson  v.  Shepard,  7  Cow.  (N.  Y.) 
88,  17  Am.  Dec.  502. 

la  Iowa  the  deed  is  conduuve  evidence  that 
the  officer  complied  with  his  duty  in  attempting 
to  make  the  tax  by  a  sale  of  personalty  before 
selling  the  realty.  Stewart  v.  Corlrio,  25  Iowa 
144. 

Snfflstaoey  of  Eaoital  in  Daad,  —  In  Jones  v. 
McLain,  23  Ark.  432,  it  was  held  that  the  re- 
cital that  the  taxpayer  failed  to  pay  on  demand, 
and  "  not  knowing  of  any  personal  property  " 
whereon  to  levy,  etc.,  it  not  a  direct  and  aads- 
factory  mode  of  reciting  that  sufficient  person- 
alty could  not  be  found,  but  that  such  recital 
might  be  considered  sufficient  to  platM  the 
burden  of  proof  upon  the  taxpayer  to  show  that 
h«  had  personalty. 


Ofav«tawtr  of  SmA.—  In  Indiama  it  has  beca 

held  that  a  deed  which  does  not  recite  that  the 
personal  property  of  the  delinquent  was  insuf- 
ficient is  not  competent  evidence  of  title  until 
that  fact  is  shown  atiunde.  Ward  r.  Mont- 
gomery, 57  Ind.  276;  Smith  V,  Kyler,  74  Ind. 
575  :  Woolen  v.  Rockafeller,  81  Ind.  208. 

And  the  testimony  of  the  cotmty  aaditor  that 
the  records  of  his  office  show  that  there  was 
no  personal  property  aaseaaed  to  the  delinquent 
in  but  one  of'  the  two  years  in  whldi  the  taxes 
on  the  land  became  deHnqnent  is  oat  a  soffieient 
showing  as  to  the  want  of  personal  property  to 
make  the  deed  competent.  Smith  v.  Kyler,  74 
Ind.  575- 

Constitotlonality  of  Statutes. —  In  Doe  v.  Mlnge, 
56  Ala.  121,  it  was  held  that  a  stattrte  which 
made  a  tax  deed  prima  foci*  evidence  of  the 
validity  of  the  aata  wonld  be  vpbeM,  bat  duta 
statute  making  the  deed  conclusive  evidence  is 
unconsti  tutional. 

In  State  v.  Whittlesey,  17  Wash.  447,  it  was 
held  that  a  statute  making  a  deed  condnnve 
evidence  of  regularity,  excepting  cases  where 
the  tax  had  been  paid  or  the  land  was  not  liable, 
is  constitutional. 

8.  Psraenalty  Sok  Primarily  LiaUe  —  Uniud 
Staut.  —  See  Beatjr  v.  Knowler,  4  Pet.  (U.  S.) 
152. 

Colorado.  —  Cramer  v.  Armatnng,  aS  C<^ 
496. 

Georgia.  —  Smith  v.  Jones,  40  Ga.  39 ;  Plant 
V.  Eichberg,  65  Ga.  64. 

Maryland.  —  See  Dyer  v.  BonrriU  39  Md. 
46s. 

UitsitsippL  —  Virden  v.  Bowen,  55  Mim.  t; 
West  V.  Duncan,  42  Fed.  Rep.  430. 

In  Nebraska  since  the  Act  of  1877  land  may 
be  sold  without  first  exhausting  the  personalty. 
Kittle  V.  Shenrin,  1 1  Neb.  6s  ;  Lancaster  Omnty 
V.  Rush,  35  Neb.  iig  ;  Kelley  v.  Wehn,  63  Neb. 
410.  The  contrary  rule  prevailed  prior  to  that 
statute.  Johnson  V.  Habn,  4  Neb.  139;  Rich- 
ardson County  V.  Miles,  7  Neb.  iiS;  WiOidniv. 
Russell,  8  Nd>.  120. 

New  Jersey.  —  See  Martin  v,  Carrmi,  a6  N. 
J.  L.  228 :  State  V.  Newark.  42  N.  J.  L.  38. 

South  Carolina.  —  See  Interstate  Bldg.,  etc.. 
Assoc.  V.  Waters,  50  S.  Car.  459. 

South  Dakota,  —  Iowa  Land  Co.  v.  Doniclas 
County,  8  S.  Dak.  491 ;  Danforth  v.  Mc- 
Cook County,  II  S.  258,  74  Am.  St.  Rep. 
808. 

Texas.  —  See  Nalle  v.  Anstin,  (Tex.  Gv. 
App  1897)  43  5.  W.  Rep.  780. 

JVest  Ktrgt mo.  — Carnal  v.  Wyant,  26  W. 
Va.  70a. 

4k  Sea  sufre,  the  subdivisions  of  tUs  artide. 
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quent  may  not  be  deprived  ol  his  property  vithout  beiag  put  upon  his  guard, 
aad  that  competitive  bidders  may  be  brought  together  at  the  sale,  it  is 
necessary  in  every  instance  that  notice  be  given,'  and  such  notice  must  be 
given  in  substantial  compliance  with  the  statutes  or  the  sale  will  be  void.' 
Where  tlie  statute  prescribes  what  notice  shall  be  given,  such  statutory  notice 
\%  sufficient.'  Whether  the  requirements  respecting  the  notice  of  sale  have 
been  complied  with,  is  a  mixed  question  of  law  and  fact  for  the  determination 
of  both  court  and  jury.* 

■y  Wkm  OiTM  —  HpMtin  U  OOmt.  —  The  notice  must  be  given  by  an  officer 
duly  authorized  to  act,'  and  should  be  officially  signed  by  the  officer  *  as  of 
a  named  county,  but  the  failure  of  the  signature  to  show  the  officer's  county 
will  not  vitiate  the  notice  where  the  identity  of  the  county  is  readily  apparent.' 

(h)  ■«aai  to  MOmuaMt.  —  In  some  states,  in  addition  to  the  general  notice  of 
sale,  it  is  required  that  the  delinquent  shall  be  given  personal  notice.^ 

Wlw  a  OsUniaent.  —  By  "  delinquent,"  in  a  statute  providing  for  personal 
notice  of  the  proposed  sale,  is  meant  the  legai  owner.*  A  mortgagee  is  such 
an  owner  and  entitled  to  notice,'*  and  each  tenant  in  common  who  is  to  be 


1.  Jtowriity  fcr  Hotioe.  —  Ronkendorff  v. 
Taylor,  4  Pet.  (U.  S.)  349 ;  Thweatt  v.  Black, 
30  Ark.  7J2;  £jr  p.  Tax  Sale  of  Lot  No.  173, 
42  Md.  196;  Ric^rdson  v.  Simpsoo,  '82  Md. 
.iSS;  Styles  v.  Weir,  a6  Miss.  187;  Blalock  v. 
GaddU,  33  Miss.  4S^ ;  Won  CouiHy  v.  Rosa,  24 
Nev.  toa;  Lafferty  v.  Byers,  j  Ohio  458;  Cuttle 
V.  Brockway,  3a  Pa.  St  45;  Nalle  v.  Fenwick. 
4  Rand.  (Va.)  585- 

Cani.tive  8taMt&  —  Failure  to  give  the  ootice 
required  by  statute  is  fatal  to  the  validity  of 
the  «ale,  and  canaot  be  cured  by  a  legislative 
enaccment.  McCord  v.  Sullivan.  85  Minn.  344, 
89  Am.  St.  Kep.  561. 

2.  Sale  Vitiated  by  DafeBttn  VotiM.  — Marx 
V.  Hanthom,  30  Fed.  Rep.  579,  oiRrmed  148  U. 
S.  172;  Thatcher  v.  Powell.  6  Wheat.  (U.  S.) 
iig;  Johnson  v.  Harper,  107  Ala.  706;  Morris 
V.  St.  I^uis  Nat.  Bank,  17  Colo.  231 ;  Daniel  v. 
Taylor,  3i  Fla.  636;  Drake  v.  Ogden,  128  111. 
603 ;  Norres  v.  Hays,  44  La.  Ann.  907 ;  Brown 
V.  Veazie,  25  Me.  339 ;  Hobbs  v.  Qements.  32 
ife.  67;  Smith  v.  lUpii,  49  Minn.  119. 

Mare  bJofnislltlM  in  the  notice  do  not  vitiate. 
Thweatt  v.  Black,  30  Ark.  732. 

BotlM  of  Ainwaint  Hot  Xqnlralnt  ta  Hotloe 
of  Salt.  —  Genella  v,  Vincent,  50  La.  Ann.  956. 

8.  Statutory  HotlM  SufBoient.  —  Davis  v.  Pa- 
cific Imp.  Co,  137  CaJ.  245;  Matter  of  New 
Oo-leans,  5 1  La.  Ann.  97* ;  Landis  v.  Sea  Isle 
City,  66  N.  J.  L.  558;  Nance  v.  Hopkins,  io 
Lea  (Tenn.)  iaS. 

4b  Mfldoqr  of  Votloo  b  Qowtion  fer  Court 
and  Jary. —  ^oley  p.  O'Connor,  13  Wall.  (U. 
S.)  391- 

6.  Kut  B«  fllvon  by  Authoriud  Pinta. — 

Langdon  v.  Poor,  20  Vt.  13. 

0.  Qfidal  Hgnatare.— Spear  v.  Ditty,  g  Vt. 
282. 

7.  itigmtar*<i  Offioar  mm  of  Maoud  Coanty.  — 
Towie  V.  St.  Paul  PerManent  Loan  Co.,  84 
Minn.  105;  Sheldon  v.  Coates,  10  Ohio  278. 

8.  Kotloo  to  XMinqnent — AI<Aama,  —  Riddle 
V.  Messer,  84  Ala.  036. 

Louisiana.  —  Foreman  v.  Hinchcliffe,  106  La. 
22s  ;  Villey  v.  Jarreau,  33  La.  Ann,  291 ;  Con- 
cordia V.  Bertron,  46  La.  Ann.  356  ;  Montgomery 
V.  Marydale  Land,  etc.,  Co.,  46  La.  Ann.  403. 

Jfouw.  —  Brown  v.  Veazie.  25  Me.  359. 


Michigath  —  Fowler  v.  Campbell,  loo  MiclL 

PenntjflvmniA  —  Fiyer  v.  Magitl,  163  Pa.  St. 
340. 

TexoM.  —  Bean  v.  Brownwood,  91  Tex.  684; 
Hollywood  v.  Wdhausen,  s8  Tex.  Civ.  App.  541. 
Utah.  —  Olaos  v.  Bagley,  10  Utah  493. 
Virginia,  —  See  Thomas  v.  Jooea,  94  Va.  756 ; 
Virginia  Bldg.,  etc,  Co.  v.  Glenn,  99  Va.  460. 

A  DdiaquBt  Who  Is  FroMot  at  the  Sale  can- 
not complain  of  his  failure  to  receive  notice  of 
the  sale.  Bean  v.  Brownwood,  (Tex.  Civ.  App. 
1898)  43  S.  W.  Rep.  1036. 

BafBotenoyof  Vetloa.  —  Lancy  v.  Snow,  180 
Mass.  411. 

Saffideooy  of  Proof  of  Pontnol  Barriet. — 

Riddle  v.  Messer,  84  Ala.  336;  /«  rt  New  Or- 
leans, 5  a  La.  Ann.  1073;  Montgomeiy  v.  Mary- 
dale  Land,  etc.,  Co.,  46  La.  Ann.  403. 

J)Ulffflnt  Stflfs  to  Hake  the  Hotioe  EfilBCtual 
must  be  taken  by  the  officer.  Genella  v.  Vin- 
cent, 50  La.  Ann.  956 ;  Morse  v.  South,  So  Fed. 
Rep.  ao6. 

Xailln;  Votioa  to  Dalingnant. —  Under  a  stat- 
ute directing  that  notice  be  mailed  to  the  de- 
linquent, but  declaring  errors  and  mistakes  in 
proceedings  for  the  collection  of  taxes  mere 
irregularities,  the  failure  of  the  officer  to  mail 
such  notice  does  not  aSect  the  title  of  the  pur- 
chaser. Sanders  v.  Earp.  ti8  N.  Car.  275.  See 
also  Davis  v.  Cass,  72  Miss.  985. 

9.  "  Jl8llB<|amt "  MmoM  Ltttl  Owmr.  — 
Adolph  V.  Richardson,  52  La.  Ann.  1156;  HID 
V.  Nicholson.  92  N.  Car.  24. 

Whsre  Laad  Is  Assassad  to  Another  than  tb« 
Ownor.and  notice  of  sale  is  given  to  the  person 
assessed  but  not  to  the  true  owner  of  the  prop- 
erty, a  sale  is  absolutely  void.  Thibodaux  v. 
Keller,  29  La.  Ann.  508 ;  Workit^men's  Bank 
V.  Lannes,  30  ha..  Ann.  871 ;  Lague  v.  Boagni, 
33  La.  Ann.  913. 

Aftor  fbe  Death  of  tho  OwBor,  the  notice  mist 
te  given  to  his  heirs  or  personal  representative, 
and  a  notice  addressed  to  his  "  estate "  and 
left  at  his  former  residence  is  totally  insufB- 
cient.  Carlisle  v.  Watts.  78  Ala.  486.  Sec  also 
Hoylc  V.  Southern  Athletic  Oub,  48  La,  Ann. 
870. 

10.  Totloe  to  Xortgafoo. —  Hill  v.  Nicholson. 
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affected  by  the  sale  must  be  given  notice  thereof.* 

Oooapftnt  of  Land  —  Vaknown  Owner.  —  It  is  sometimes  provided  that  notice  shall 
be  given  to  the  occupant  of  the  land,'  or  that  notice  be  given  an  "unknown 
owner"  by  publication.' 

(«)  Co&tenti  of  HotlM  —  aa.  In  General.  —  The  notice  to  be  valid  must  state 
correctly  all  the  material  matters  required  b)'  the  statutes.  Thus,  misdescrip- 
tions of  the  tax,  as  to  its  nature  and  purpose,  have  been  held  to  vitiate  the 
notice  and  sale ;  and  where  it  is  required  to  stat%  the  year  or  years  for  which 
the  tax  was  assessed,  a  misstatement  in  that  regard  is  fatal.'  So.  when 
required  by  statute,  the  notice  must  state  that  a  certain  period  has  elapsed 
since  the  assessment," 

bb.  Amount  of  Tax.  —  The  notice  is  required  to  state  the  amount  of  tax  for 
which  the  sale  is  to  be  made.'  A  material  error  in  the  statement  of  the 
amount  will  vitiate  the  notice  and  sale,^  but  the  validity  of  the  notice  will  not 

92  N.  Car.  34 ;  Whitehurst  v.  Gaskill.  69  N.  Car. 
449,  I J  Am.  Rep.  655;  Matter  of  Macay,  84 

N.  Car.  63. 

1.  Notice  to  Tenaott  In  Common.  —  Howze  v. 
Dew,  90  Ala.  178,  24  Am.  St.  Rep.  783;  Thurs- 
ton V.  Miller,  10  R.  I.  358. 

3,  Hotiee  to  Oocapant.  —  Smith  v.  Gage,  12 
Fed.  Rep.  32;  Gage  v.  Bailey,  102  III.  i> ;  Lam- 
bert V.  Craig,  45  La.  Ann.  1 109 ;  Leland  v. 
Bennett,  5  Hill  (N.  Y.)  287.  See  also  Pickett 
v.  Southern  Athletic  Club,  47  La.  Ann.  1605. 

Who  Is  Not  an  Oooopant.  —  Under  a  sUtute 
rc'iuiring  notice  of  sale  to  be  given  to  the  occu- 
pant of  the  lands,  one  who  has  erected  a  hunt- 
ing lodge,  hut,  or  house,  to  be  occasionally  used 
for  hunting  or  fishing  purposes,  but  who  claim* 
no  ownership  in  the  land,  is  not  an  actual  occu- 
pant within  the  meaning  of  the  statute.  People 
V.  Campbell,  £7  Han  (N.  Y.)  590.  See  also 
Drake  v,  Ogden,  128  111.  603,  holding  Hoax,  one 
who  places  a  few  stacks  of  hay  on  a  tract  of 
land  occupied  by  another,  without  any  agree- 
ment to  pay  rent  but  with  the  owner's  permis- 
sion, is  not  an  occupant. 

Notice  to  Agent  — Under  a  Georgia  statute 
providing  that  personal  notice  should  be  given 
to  the  "owner,  or  tenant  in  possession  if  the 
owner  is  unknown,"  it  was  held  that  the  resi- 
dent agent  of  a  nonresident  owner  should  have 
been  given  notice  of  a  sale  of  the  owner's 
property,  the  agent  having  paid  the  taxes  on  the 
property  for  several  years  and  his  name  being 
entered  on  the  city  books  as  the  agent  of  such 
owner,    McPhee  v.  Venable,  77  Ga.  773. 

3.  Notice  to  **  Unknown  Ownn."  —  Wellman  v. 
Willis,  S3  La.  Ann.  1445. 

Vnknown  Owner  Defloed.  —  An  unknown 
owner,  on  whom  service  may  be  legally  made 
by  publication,  is  a  person  whose  address  is  un- 
known to  the  collector,  and  who  does  not  live 
in  the  parish  and  has  no  agent  there.  Webre 
V.  Lutchcr,  45  La.  Ann,  574. 

4.  Fatal  Hisdeioription. —  In  Pierce  v.  Rich- 
ardson, 37  N.  H.  307,  It  was  held  that  an  ad- 
vertisement which  calls  a  "  state,  county,  and 
school  tax  "  a  "  money  tax  "  was  fatally  erro- 
ne  'IS. 

In  Langdon  v.  Poor,  20  Vt.  13,  it  was  held 
tli?t  where  the  tax  is  described  as  being  "for 
the  purpose  making  and  repairinfr  and  build- 
in<i  bridges,"  whereas  the  tax  authorized  by  the 
statute  was  "  for  the  purpose  of  making  and 
repairinc;  roads  and  buildinic  bridges,"  the  sale 
under  the  advertisement  was  void. 


B.  XlsstatMBaBt  of  Tmt.  —  Knowhon  v. 
Moore,  136  Mass.  33. 
Where  Tazei  for  Two  Yetn  Are  AsscEtad  tbe 

notice  must  state  separately  the  amount  assessed 
for  each  year.    Lancy  v.  Snow,  180  Mass.  411. 

Year  of  Tax  Jodgment  Safficiently  Stated. — 
A  notice  which  states  that  the  sale  is  to  be 
made  in  pursuance  of  a  judgment  entered  on 
the  i5tb  day  of  April  for  taxes  remaining  un- 
paid and  delinquent  on  the  first  Monday  in  Jan- 
uary of  a  specified  year,  sufficiently  deugiutes 
the  year  in  which  the  tax  judgment  was  ren- 
dered. Towle  V,  St.  Paul  Permanent  Loan  Co, 
84  Minn.  105. 

6.  X«psfl  of  Period  Blnee  Awenment.  —  Hobbs  v. 
Clements,  32  Me.  67. 

7.  Amoont  of  Tax  to  Be  Stated.  —  Qarke  v. 
Rowan,  53  Ala.  400 ;  National  Bank  v.  Baker 
Hill  Iron  Co.,  108  Ala.  635;  Tolman  v.  Hobbs, 
68  Me.  316. 

In  Mather  v.  Darst,  13  S.  Dak.  75,  it  was 
held  that  a  notice  of  sale  which  suted  the 
amount  of  the  tax  as  the  "  amount  sold  for," 
instead  of  "  the  amount  of  taxes  due  "  as  re- 
quired by  the  statute,  was  substantially  defec- 
tive, and  that  all  subsequent  proceedings  were 
consequently  invalid. 

Aaennts  Dae  on  Sepante  Lota  to  Be  Btstsd 
Sepirate^.—  Washington  v.  Pratt,  8  Wheat  (U. 
S.)  681. 

Taxes  for  Different  Yeara  to  Be  Bo  Stated.— 

National  Bank  v.  Baker  Hill  Iron  Co.,  to8  Ala. 
635. 

Land  and  Fenonalty  Taxes  to  Be  Stated  8q»- 
rately. —  Derry  Nat.  Bank  v.  Griffin.  68  N.  H. 
183. 

Mere  Fibres  placed  in  a  column  headed 
"  Amt "  opposite  the  respective  descriptions, 
without  anything  to  indicate  whether  they  were 
intended  to  represent  dollars,  cents,  or  some- 
thing else,  are  not  a  sufficient  statement  of  the 
ntiiount  of  tax,  Bonham  v.  Weymouth.  ,19 
Minn.  93;  Coombs  v.  O'Neal,  i  MacArthur  (D. 
C.)  405. 

Interert:  ITp  to  fhe  Data  of  Me  Need  Not  Be  Is- 

elnded.  —  Stevens  v.  Paulsen.  64  Neb.  488. 
All  Ooirts  to  Be  Indnded.  —  Elliot  v.  Doe,  u 

Ala.  soS. 

8.  Errors  Held  to  Be  Fatal.  —  Where  a  notice 
of  sale  stated  the  amount  of  tax  to  be  four  dol- 
lars and  twelve  cents  and  the  true  amount  was 
three  dollars  and  thirty  cents,  the  sale  was 
void.   Alexander  v.  Pitts,  7  Cush.  fMass.)  S03* 

Where  the  advertisement  gave  as  the  nn 
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be  affected  by  an  error  of  a  trifling  sum'  or  a  mistake  in  respect  to  an 
unimportant  matter.' 

ce.  Time  and  Place  or  Sale.  —  It  is  essential  to  the  validity  of  the  sale  that  the 
notice  should  state  the  time  '  and  place  of  sale.* 

statement  tliat  Bale  WtU  Be  Fablio.  —  If  SO  required  by  statute,  the  notice  must 
state  that  the  sale  will  be  public;  *  otherwise  it  need  not  so  state.* 

dd.  Description  of  Propekty.  —  The  notice  must  contain  a  description  of  the 
property  to  be  sold,  sufficient  to  identify  the  premises/  the  degree  of  definite- 


due  an  amount  including  both  state  and  county 
taxes,  and  the  latter  was  illegal  and  therefore 
not  <hie,  the  sale  was  adjudged  void.  Clarke  v. 
Strickland,  a  Curt.  (U.  S.)  439- 

Minake  Gorreoted  Before  Sale.—  In  Thweatt  v. 
Black,  30  Ark.  732,  it  was  held  that  an  errone- 
ous advertisement  of  land  for  the  taxes  of 
three  years,  when  only  the  taxes  for  one  year 
are  due,  will  not  vitiate,  if  the  mistake  is  dis- 
covered, and  the  lands  are  sold  for  only  the 
taxes  that  are  in  fact  due. 

If,  however,  such  a  mistake  is  not  corrected, 
but  is  carried  into  the  sale,  it  will  be  fatal. 
Kinsworthy  v.  Mitchell,  21  Ark.  145. 

1.  A  ]>iMrepaii07  of  Ton  Cents  between  the 
amount  of  tax  as  stated  in  the  notice,  and  the 
amount  actually  due,  will  not  invalidate  the  no- 
tice, as  the  law  does  not  take  notice  of  trifies. 
Burt  V.  Hasselman,  139  Ind.  196. 

S.  Transpoiltloa  of  State  and  Conn^  Taxes. 
—  In  Scott  V.  Watkins,  »a  Ark.  556,  it  was  held 
that  the  transposition,  in  the  advertisement,  of 
the  state  and  county  taxes,  did  not  affect  the 
validity  of  the  sale,  as  the  state  and  coun^ 
taxes  are  not  required  to  be  stated  separately. 

ESbet  of  Second  AdvertiMinent.  —  A  second 
advertisement  of  sale  which  improperly  includes 
taxes  for  which  the  land  has  already  been  ad- 
vertised, but  which  is  not  shown  to  have  mis' 
led  the  owner  or  intending  purchasers,  will  not 
vitiate  a  sale  according  to  the  first  advertise- 
ment.  People  V.  Coler,  46  N.  Y.  App.  Div.  237. 

3.  Time  of  Sale  to  Be  Stated.  —  Lovejoy  v. 
Lunt,  48  Me.  377 ;  Blalock  v.  Gaddis,  33  Miss. 
452 ;  Olsen  v.  Bagley,  10  Utah  492, 

Failure  to  State  Year.  —  The  failure  of  the 
notice  to  specify  the  year  in  which  the  sale  is 
to  be  made  is  not  fatal,  where  the  body  of  the 
notice  and  controlling  statutes  indicate  clearly 
the  time  of  the  Sale.  Towle  tf.  St.  Paul  Perma- 
nent Loan  Co.,  84  Minn.  103 ;  Ireland  v.  George, 
41  Kan.  751;  Taft  v.  Barrett,  58  N.  H.  447. 

4.  Place  of  Sale  to  Be  Stated. —  Midlothian  Iron 
Min.  Co.  V.  Dahlby,  108  Wis.  195;  Lovejoy  v. 
Ltmt,  48  Me.  377 ;  Blalock  v.  Gaddis,  33  Miss. 
452- 

"AtKyOfHce"  is  a  sufficient  designation  of 
the  place  of  sale  where  the  heading  of  the  no- 
tice indicates  that  it  issued  from  the  office  of  a 
certain  official  of  a  named  county.  Ireland  v. 
George,  41  Kan.  751. 

Hamin^r  Oonrt  House  Instead  of  Auditor's  Offloe 
as  the  place  of  sale  was  held  to  be  sufficient 
where  the  audit  ir's  office  was  in  the  court 
house.    Whitney  v.  Bailey.  88  Minn.  247. 

Vame  of  Ooanty.  * — In  Sheldon  v.  Coates,  10 
Ohio  278,  it  was  held  that  a  notice  which  stated 
that  the  sale  would  be  "  at  the  court  hotise  in 
Warren,"  but  failed  to  add  the  words  "  Tram- 
bull  County,"  was  nevertheless  sufficient,  the 
court  taking  judicial  notice  of  the  fact  that  at 


the  date  of  the  advertisement  there  was  no 
township  in  the  state  by  that  name  except  in 
that  particular  coiuty. 

naoe  to  Be  Huned  with  Certainty.  —  A  no- 
tice which  sutes  that  the  sale  will  take  place  at 
the  court-house  or  "  at  such  other  place  as  may 
hereafter  be  designated,"  is  fatally  defective. 
Ex  p.  Tax  Sale  of  Lot  No.  173.  42  Md.  196. 

Where  the  Statute  Fiesoribea  the  form  of  fiotico, 
it  is  sufficient  to  follow  it,  although  it  does  not 
specially  name  the  place  of  sale,  Qark  v, 
Mowyer,  5  Mich.  46a ;  Nance  v.  Hopkins,  lo 
Lea  (Tenn.)  50S;  Wisner  v.  Davenport,  5  Mich. 
SOI. 

The  Deed  Will  Be  Set  Aside,  upon  application 

within  the  period  of  limitation,  for  the  failure 
of  the  notice  to  mention  the  place  of  sale. 
Corbin  v.  Young,  24  Kan.  199;  Russell  v.  Hud- 
son, 24  Kan.  571. 
Omission  In  Notioe  Kot  Cnred  by  Beoital  in  Deed. 

—  Henderson  v.  White,  69  Tex.  103. 

5.  SUtement  that  Sale  WIU  Be  Fablio  Ba^uirea. 

—  The  omission  to  state  in  the  notice  that  the 
sale  will  be  "  at  public  auction,"  as  required  by 
statute,  renders  the  sale  voidable.  Hafey  v, 
Bronson,  33  Kan.  598;  Hoffman  v.  Groll,  35 
Kan.  652;  Belz  v.  Bird,  31  Kan.  139, 

6.  Statement  Rot  Beqnired.  —  Langley  v. 
Batcbelder,  69  N.  H.  566. 

Under  a  Kamas  statute  reqiuring  the  notice 
to  state  that  the^  sale  will  be  condticted  by  the 
coun^  treasurer,  it  was  helct  that  the  omission 
of  that  statement  renders  the  sale  voidable. 
Casner  v.  Gahlman,  60  Kan.  857,  affirming  6  Kan. 
App.  295 ;  York-Ritchie  Excfa.,  etc,  Co.  V. 
Mitchell,  6  Kan.  App.  317. 

7.  Arkansas.  —  Cooper  v.  Lee,  59  Ark.  460. 
Georgia.  —  Morris  v.  Davis,  75  Ga.  169. 
lotoa.  —  Allen  v.  Armstrong,  16  Iowa  508- 
Louisiana.  —  Jacques  v.  Kopman,  6  La.  Ann. 

542;  Thtbodanx  v.  Keller,  39  La.  Ann.  508. 
See  also  Matter  of  New  Orleans,  51  La.  Ann. 
97«. 

Maine.  —  Greene  V.  Lunt,  58  Me.  518;  Nason 
V.  Ricker,  63  Me.  381. 

Maryland.  —  Guisebert  V.  Etchison,  51  Md. 
478;  Richardson  v.  Simpson,  82  Md.  155. 

Massachusttts.  —  Famum  v.  Buffum.  4  Cnsh. 
(Mass.)  360. 

New  Jersey.  —  Hunt  v.  State,  48  N.  J.  L.  61 1. 

New  York.  — Smith  v.  Walker,  36  N.  Y. 
Super.  Ct.  391  ;  Dever  v.  Hagerty,  43  N.  Y. 
App.  Div.  354. 

North  Dakota.  —  Sweigle  v.  Gates,  9  N.  Dak. 
538;  Lee  V.  Crawford,  10  N.  Dak.  482. 

Ohio.  —  Lafferty  v.  Byers,  s  Ohio  458. 

Tennessee.  —  Henderson  v.  Staritt,  4  Sneed 
(Tenn.)  470 ;  Finley  v.  Gaut,  8  Baxt.  (Tenn.) 
148. 

Fremmptlon  in  Bnpreme  Court.  —  Unless  the 
contrary  appears  the  Supreme  Court  will  in- 
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ness  required  depending  largely  upon  the  surroundings  of  the  subject-matter 
described.' 

ftnn  aid  laMnnoiM.  —  The  description  is  vitiated  by  errors  calculated  to 
misleaii,'  but  mere  inaccuracies,  notwithstanding  which  the  property  may 
be  recognized,  are  not  fataL* 


dulge  a  presumption  that  the  notice  of  aale 

contained  a  sufficient  description  of  the  prop- 
erty.   Lec  V.  Crawford,  lo  N.  Dak.  48a. 

ixi  Iowa  it  has  been  held  that  the  accidental 
omission  of  the  description  of  certain  lands 
from  the  list  of  lands  advertised  will  not 
vitiate  the  sale,  provided  the  taxes  were  in  fact 
due,  the  tax  deed  not  being  conclusive  evidence 
of  the  regularity  of  the  notice.  Shawler  v. 
Johnson,  53  iowa  473;  Hurley  v.  Powell,  31 
Iowa  64:  Madson  v.  Sexton,  37  Iowa  562^ 

liaa Conveyed  by  ITneertaia  Description.  —In 
Indiana  it  has  been  held  that  although  a  de- 
scription is  so  uncertain  aa  to  render  a  sale  in- 
effective, the  purchaser  may  thereby  acquire  a 
lien  on  the  property  for  the  purchase  money. 
Millikan  v.  Lafayette,  118  Ind.  323. 

SsfsoU  in  Dasoription  Hot  Oond  by  InfarmiitlOB 
Mvm  OB  Day  of  Saie.  —  Ronkendorff  v.  Taj^or,  4 
Pet.  CU.  S.)  349. 

Distinet  Loti  to  Be  Described  Beparatoly.  — 
Cniger  v.  Dougherty,  i  Lans.  (N.  Y.)  464. 

Deioription  Hust  Be  Generally  lateUi^ble. — 
A  description  which  is  intelligible  only  to  per- 
sons of  more  than  average  intelligence,  or  can 
only  be  understood  by  persons  familiar  with  the 
locality  in  which  the  land  lies,  is  insufficient. 
Cooper  p.  Lee,  59  Ark.  460 ;  Murphy  v.  Halt,  68 
Wis.  202. 

Deiorlbiag  Property  as  a  Fart  of  Certais  Traet 
or  Division  without  designating  the  particular 
part  intended  is  totally  insufficient.  Millett  v. 
Mullen,  95  Me.  400 ;  Bidwell  v.  Coleman,  1 1 
Minn.  78;  Treon  v.  Emerick,  6  Ohio  391.  See 
also  'Dane  V.  Glennon,  72  Ala.  160 ;  Lafferty  v. 
Byerg,  5  Ohio  45^;  Douglas  v.  Dangerfidd,  10 
Ohio  152, 

But  in  People  v.  McGuire,  126  N.  Y,  419,  it 
was  held  that  an  advertisement  of  a  portion  of 
a  city  lot  numbered  112,  as  "lot  No.  112  part," 
and  stating  that  further  particulars  might  be 
obtained  at  the  office  of  the  collector,  was  suffi- 
cient, reversing  (Brooklyn  City  Ct.  Gen.  T.)  8 
N.  Y.  Supp.  852. 

Improper  AdTartis«neiit  of  "  VndlTiM  Fortbm." 
—  An  advertisement  of  a  certain  tract  **  or  such 
undivided  portion  thereof  as  may  be  necessary  " 
to  satisfy  the  taxes,  invalidates  the  sale.  Wall 
f.  Wall.  124  Mass.  65  ;  Sanford  v.  Sanford,  135 
Mass.  314. 

And  a  statute  which  attempts  retroactively 
to  validate  such  sales  is  unconstitutional.  For- 
ster  V.  Forster,  129  Mass.  559. 

Descriptions  Too  tndeflnfte.  —  A  description  as 
a  certain  number  of  lots  of  certain  dimensions 
in  a  certain  square  between  certain  streets, 
without  giving  their  respective  numbers,  is  too 
vague  to  identify  the  property,  Marin  v.  New 
Orleans,  30  La.  Ann.  293.  See  also  Jacques  v. 
Kopman,  6  La.  Ann.  542 ;  Carmichael  p.  Aikin, 
13  La.  205. 

The  description  "  Land,  east  comer  Cbngress 
and  Exchange  streets,  extending  through  to 
Market,"  i»  itwuffident  Bingliam  v.  Smith,  64 
life 


AdvntlMaHnt  to  Bdl  XiHt  **  ft  8b  Knak  Ihmof 
ai  May  B«  NeoeMary  "  Held  LegaL  —  Schmode  v- 
Galloway  Tp.,  44  N.  J.  L.  145. 

Where  a  Portion  of  a  Designated  Tract  Is  Ex- 
ecuted, such  portion  must  be  identified  or  the 
description  will'be  void  for  uncertainty.  lack- 
ering V.  Lomax,  120  III.  289. 

Tha  AdvortifOOMBt  In  Grois  of  a  Traet  fluniiri 
tn  Pkroall  does  not  aGFect  the  validity  of  the  de- 
scription.  Henderson  p.  Oliver,  32  Iowa  51a. 

Deseriptten  Aooordlng  to  Her  Kap.  —  Where  a 
parcel  of  land,  which  by  the  former  division  of 
the  town  was  embraced  in  "  lot  6,"  was  as- 
sessed and  sold  under  a  dtfiTerent  description 
contained  in  a  new  map  of  the  town,  which  had 
been  recognized  hy  the  town  officers  and  the 
citizens,  but  which  had  not  been  formally 
adopted,  it  was  held  that  the  owner,  not  know- 
ing of  the  new  'map,  waa  not  affected  by  the 
sale.    Richter  v,  Beaumont,  67  Miss.  285. 

Property  Taken  from  One  Town  and  Annexed  to 
Another.  —  Under  a  statute  requiring  that  the 
notice  of  sale  of  land  situated  in  a  place  the 
name  of  which  has  been  changed  by  an  act  of 
the  commonwealth  shall  specify  the  former 
name  aa  well  as  the  name  last  known,  it  was 
held  that  where  land  has  been  taken  from  one 
town  and  annexed  to  another,  the  name  of  the 
former  town  as  well  as  of  the  latter  must  be 
expressed  in  the  advertisement.  Porter  v,  Whit- 
ney, I  Me.  306. 

Traet  to  le  Advertised  in  Entirety.  —  In  loma 
it  has  been  held  that  where  taxes  are  delinqacnt 
upon  the  whole  or  any  part  of  one  contignoMS 
tract  belonging  to  the  same  owner,  the  entire 
tract  should  be  advertised  in  a  single  descrip- 
tion. Iowa  R.  Land  Co.  v.  Sac  County,  39  Iowa 
124 ;  Cedar  Rapids,  etc.,  R.  Co.  v.  Carroll 
County,  41  Iowa  153. 

1.  Degiw  of  DellnitenoH  Dreading  m  OrMU^ 
stanoM.  —  Sute  p.  Woodbridge  Tp.,  43  N.  J.  I. 
401. 

8.  SotloaTltlRtedliyKisloadlnKllaMriVUaB.— 

Patrick  p.  Davis,  1 5  Ark.  363 ;  Currie  p.  Fowler, 
5  J.  J.  Marsh.  (Ky.)  145  ;  Rtcfaardson  v.  Simp- 
son, 82  Md.  155  ;  Knight  v.  Alexander,  38  Minn. 
384,  8  Am.  St.  Rep.  675;  Dever  p.  Hagerty,  43 
N.  Y.  App.  Div.  354;  Edwards  v.  Lyman,  12s 
N,  Car.  741. 

Lands  Described  as  tttnated  in  the  Wrong  Connty. 
—  When  lands  are  described  as  situated  in  a 
certain  county,  which  lie  partly  in  another 
county,  the  sale  will  be  void  as  to  the  lands 
tying  in  the  county  not  mentioned.  Williams  v. 
Harris,  4  Sneed  (Tenn.)  332. 

laoorreotly  Vamlng  Grantor.  —  In  Whitmore 
V.  Learned,  70  Me.  276,  it  was  held  that  where 
the  property  was  described  as  "  house  and  lot 
bought  of  David  Harris,"  such  person  being 
only  one  of  three  grantors,  and  merely  joined 
in  the  deed  for  the  purpose  of  releasing  what- 
ever interest  he  might  have  in  right  of  his 
wife,  the  description  is  both  imperfect  and  ior 
accurate. 

S.  Alvord  v.-  Collin,  so  Pick.  (Mass.)  41S 
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mat  OirMBtr  Ssfnlnd.  —  The  reqatrements  of  the  law  will  be  met  if  the 
description  infoms  the  owner  and  the  public  with  reasonable  certainty  what 
property  is  to  be  sold.*  Such  information,  however,  must  be  contained  in 
the  notice,  and  a  description  which  merely  enables  a  prospective  purchaser  to 
ascertain  the  location  of  the  land  by  inquiry  is  insufficient.' 

If  the  XoUm  Dom  K«t  •afloUntly  DmbtIIm  Hkb  Property,  it  is  void,  and  acts  done  in 
pursuance  thereof  are  of  no  eflfect.' 

Same  «C  Owner  or  Oeonput.  —  It  is  essential  to  the  validity  of  the  sale,  under 
some  statutes,  that  the  notice  contain,  as  a  further  description  of  the  property, 
the  name  of  the  owner*  or  occupant;  •  and  designating  the  lands  as  belonging 
to  another  than  the  true  owner  is  such  a  misdescription  as  will  invalidate  the 
sale.* 

Abteevifttioiie,  in  giving  the  description,  are  not  objectionable,''  but  they  must 
be  intelligible,^  and  such  as  are  of  common  usage  and  generally  understood.* 


Improved  Landi  Seioribed  ai  Wild.  —  In  Gard- 
ner V.  Donaldson,  80  Ga.  71,  it  was  held  that 
the  sale  is  not  void  because  the  lands  ttre  de- 
scribed as  wiM,  when  in  fact  th^  are  improved, 
as  the  collector  has  power  to  issue  execution 
acatast  either.  See  also  iM^tj  *.  Bat<dKMer, 
69  N.  H.  566. 

1.  Dessription  Beaaombly  Oertais.  —  Dohcrtr  v. 
Real  Estate  Title  Ins.,  etc.,  Co.,  85  Minn.  $1%; 
Kcely  V.  Sanders^  $9  U.  S.  441 ;  Boles  v.  Mc- 
Neil, 66  Ark.  422;  French  v.  Patterson,  61  Me. 
203;  Cooper  V.  Holmes,  71  Md.  ao;  McQoade 
V.  Jaffray,  47  Minn.  326;  Smith  v.  Messer,  17 
N.  H.  430;  State  v.  Woodfaric^  Tp..  4a  N.  J. 
L.  401. 

Coafonol^  to  Beeoripllen  in  MiMaeafs  Seet 

BaffleiflQt.  ~  Talle  v.  De  Monaateno,  48  La. 

Ann.  1234. 

A  Detoription  Saffldent  for  the  Invoice  is  ade- 
quate for  the  advertisement  for  sale.  Langley 
V.  Batchelder,  69  N.  H.  566. 

Dsioitptlea  Vot  Haenarlly  SaiM  ■•  Centriaei 

In  LUL — Smith  v.  Messer,  17  N.  H.  420. 

Tidlare  ts  Kame  the  01^  or  Oesnty  in  which 
the  lands  are  situated  is  not  fatal,  where  the 
l«nd  tax  book  of  the  city  containing  such  in- 
formation is  referred  to  in  the  advertisement. 
Comfort  V.  BalUagal,  134  Mo.  281. 

A  Oaeodptiea  Dfatlagniahing  the  lud  from  Any 
Othar  Tzaet  la  the  State,  althoiii^  descriptive  of 
a  certain  tract  in  another  state,  is  snSdent. 
Leigh  V.  Green,  64  Neb.  533. 

nwiiilhlii^  a  Bledt  by  the  figures  and  word 
"  15  entire,"  printed  in  a  column  headed 
"  Block,"  among  descriptions  in  a  special  ad- 
dition to  a  certain  village,  was  held  to  be  suffi- 
cient.  Uann  v.  Carson,  120  Mich.  631. 

Tract  Divided  inte  Sevaial  tota.  — The  fact 
that  a  parcel  of  land,  advertised  and  scrid  as 
one  lot,  was  divided  into  six  lots  by  heavy  atooc 
walls,  does  not  invalidate  the  sale  where  the 
tract  as  a  whole  is  described  correctly.  How- 
land  V.  Pettey,  15  R.  1.  603. 

Oflsoriptlon  in  Seoond  Fotioe  TTooeeessary.  — 
Under  a  Michigan  statute  providing  that  notice 
shall  precede  a  sale  of  lands  bid  in  by  the  state 
and  left  unredeemed,  it  wa»  held  to  be  not  es- 
sential to  such  notice  tluit  it  contain  a  descrip- 
tion of  the  property  where  the  notice  of  the 
first  sale  was  duly  given.  Gamer  v.  Wallace, 
ij8  Mich.  387. 

8.  8ttfioieaey  of  DflsorlptioiL — Ronkeodorff  v. 
Taylor,  4  Pet.  (U.  S.)  349.  See  aba  Muq^ 
V.  Hall.  68  Wis.  aoa. 


8.  ITetioe  Not  DeseriUng  Land  Void.  —  Morris 
V.  Davis,  75  Ga.  169:  Smith  v.  Kipp,  49  Minn. 
119 ;  Dever  v.  Hagerty,  43  N.  Y.  App.  Div.  354; 
Edwards  v.  Lyman^  12a  N.  Car.  741 ;  Lee  v. . 
Crawford,  10  N.  Dak.  482. 

4.  ■erne  of  OwMT. —  Washington  v.  Pratt,  8 
Wheat.  (U.  S.)  681 ;  Marx  v.  Hanthom,  30 
Fed.  Rep.  579,  affirmed  148  U.  S.  17a;  Famum 
V.  Buffum,  4  Cush.  (Mass.)  260;  Styles  v.  Weir, 
36  Miss.  1 87.  See  also  Boggess  v.  Scott,  48 
W.  Va.  316. 

Wards  XiedeeorlptiTS  of  Owaer.  — Where  the 
advcrtisanent  gave  the  full  name  of  the  owner, 
who  was  a  male  person,  the  addition  of  the 
words  "  A*r  estate  or  heirs  "  does  not  atfect  the 
validity  of  the  notice.  Castello  v.  McConnico, 
168  U.  S.  674. 

OivlBf  Kaaa  Inooireotly  Iivalidates  Pale. — 
Marx  V.  Hanthom,  148  U.  S.  172;  Harness  V. 
Cravens,  136  Mo.  233.  See  also  Turner  v. 
Gregory,  151  Mo.  100. 

9.  Hew  ReafsUre  ftatnte. — Amoskeag  Sav. 
Bank  v.  Alger,  €6  N.  H.  414. 

Unimproved  Lands  need  not,  under  the  stat- 
ute, be  advertised  in  the  name  of  the  occupant. 
Langley  v.  Batchelder,  69  N.  H.  566. 

8.  Nane  ef  Another  than  Owner,  —  Milner 
t'.  Clarke,  61  Ala.  258;  Gardner  v.  Brown,  i 
HamjA.  (Tenn.)  354.  See  also  Sargent  v. 
Bean,  7  Gray  (Mass.)  125. 

Indnding  Kum  of  Pmen  Vot  an  Omar.— 
Where  the  lands  were  described  as  belonging 
to  D.  and  P.,  when  in  fact  they  bad  never 
belonged  to  such  parties,  but  had  been  owned  by 
D.  ever  since  their  severance  from  the  public 
domain,  the  notice  was  adjudged  void.  Denigre 
V.  Gerac,  3s  La.  Ann.  952. 

OMag  Xsaeef  Preview  Owner  in  Igoeranoe 
ef  GoiiT^eDDe.  —  But  in  Alvord  v.  Ccdlin,  20  Pidi. 
(Mass.)  418,  it  was  bdd  that  the  adverHsenient 
of  lands  in  the  name  of  the  previous  owner, 
in  ignorance  of  a  subsequent  conveyance,  would 
not  vitiate  a  description  accurate  in  all  other 
respects. 

Haae  of  Petson  ts  Whom  Lands  Taxed  SaffioleBt 

• —  Lang^y  v.  Batchelder,  69  K.  H.  566. 

7.  Abbreviations.  —  Bolea  v.  McNeil,  66  Ark. 
433;  Sibley  v.  Smith,  2  Mich.  486. 

Abbmfatioa  Hut  Be  IntelUgibl*.  —  Griffin 
V.  Creppin,  60  Me.  270. 

a.  Abbreviations  in  Cobbub  ITsage. —  Coc^r 
V.  Lee,  59  Arlc  460 ;  Power  n,  Larabec,  2  N. 
Dak.  141. 

The  laonreet  (Tie  of  Ditto  l^mbols  will  not 
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(d)  Kefhod  of  AdTertlwmoat  —  aa.  In  General. —  The  method  by  which  the  notice 
is  to  be  advertised  is  entirely  a  matter  of  statutory  regulation,  but  it  may  be 
generally  stated  that  the  requirements  of  statutes,  both  as  to  advertisement 
by  publication  in  newspapers  and  by  posting  notices,  are  mandatory^  and 
must  be  strictly  complied  with,  or  the  sale  will  be  void.* 

hh.  Advbktisbmeni-  in  Newspafexs  —  Wkat  Fapm.  —  It  is  essential  to  the  validity 
of  the  sale  that  the  notice  be  published  in  such  newspapers  as  the  statute 
requires.* 

Sapplement.  —  There  is  no  objection,  however,  to  the  publication  being  made 
in  a  supplement  of  the  paper,  provided  its  circulation  is  co-extensive  with  that 
of  the  paper  itself.' 

WhM  laoguiftt.  —  Under  a  provision  that  all  legal  proceedings  shall  be  in 
the  English  language,  the  advertisement  of  sale  must  be  made  in  English  and 
in  a  paper  printed  in  the  English  language,*  and  when  it  is  required  by  statute 
that  publication  be  made  in  several  languages  it  is  fatal  to  the  notice  and  sale 
if  the  advertisement  does  not  so  appear." 

Intwrrali  of  Fabliwtton.  —  The  notice  must  be  published  at  the  intervals  and 
for  the  full  length  of  time  specified  in  the  statute,*  but  statutes  requiring  the 


vitiate  the  notice  when  the  identity  of  the  land 
appears  from  another  part  of  the  description. 
Doherty  v.  Real  Estate  Title  Ins.,  etc..  Co..  85 

Minn.  518. 

1.  StatatM  Kandatwy  —  JJniUd  State*.  — 
Early  v.  Doe,  16  How.  (U.  S.)  610;  WilUams 
V.  Peyton,  4  Wheat.  (U.  S.)  77;  Ronkendorff  v. 
Taylor,  4  Pet.  (U.  S.)  3491  Hodgdon  v.  Bur- 
leigh, 4  Fed.  Rep.  iii. 

Alabama,  —  Elliot  v.  Doe,  24  Ala.  508;  Dane 
V.  Glennon,  73  Ala.  160;  McKinnon  v.  Mixon, 
128  Ala.  61Z. 

^rAoMJor.  —  Thweatt  v.  Howard,  68  Ark. 
426. 

Colorado.  —  Gomer  v.  Chaffee,  6  Colo. 
314. 

Florida.  —  Daniel  v.  Taylor,  33  Fla.  636. 

Illinois.  —  Langlois  v.  Stewart,  156  111.  609. 

Louisiana.  —  See  Matter  of  Lake,  40  La. 
Ann.  142;  in  re  Douglas,  41  La.  Ann.  765; 
Henderson  v.  Ellerman,  47  La.  Ann.  306. 

Maine.  —  Brown  v.  Veazie,  25  Me.  359 ; 
HoUiB  V.  Qements,  32  Me.  67. 

Maryland.  —  Baumgardner  v.  Fowler,  82  Md. 
631. 

Minnesota.  —  McCord  v.  Sullivan,  85  Minn. 
344,  89  Am.  St.  Rep.  561  ;  Olson  v.  Phillips, 
80  Minn.  339. 

Neva  Mexico.  —  Blackwell  v.  Albuquerque 
First  Nat.  Bank,  10  N.  Mex.  555. 

Pennsylvania.  —  Wistar  v.  Kammcrer,  2 
Yeates  (Pa.)  100. 

Tennessee.  —  Henderson  v.  Staritt,  4  Snecd 
(Tenn.)  470. 

Virginia. — Allen  v.  Smth.  i  Leigh  (Va.) 
231. 

West  Virginia.  —  Sommers  v.  Ward,  41  W. 

Va.  76. 

Deed  Showing  that  Beqalsite  NoUoe  Waa  Kot 
OiTW,  Void.  —  Moore  v.  Brown,  4  McLean 
(U.  S.)  Jii,  amrmed  11  How.  (U.  S.)  414; 
Dow  V.  Chandler,  85  Mo.  245. 

Statute  JHrMtsry.  —  In  Den  v.  Lucey,  i 
Murph.  (5  N.  Car.)  311,  it  was  held  that  the 
acts  prescribing  the  contents  of  the  notice  and 
the  manner  of  advertisement  are  merely  direc- 
tory to  that  officer,  and  that  his  neglect  to 
observe  these  directions  may  make  htm  liaUe 


in  damages,  but  will  not  affect  the  title  of  the 
purchaser  unless  there  is  collusion  between  him 
and  the  officer.  See  also  Sanders  v.  Harp, 
118  N.  Car.  275. 

And  in  Uistiaippi  it  seenu  that  no  defect 
or  error  in  the  advertisement  will  of  itself 
invalidate  the  sale.  Virden  v.  Bowers,  55 
Miss.  I. 

5.  PitblieatioB  in  Papers  Intended  by  Statute.  — 

West  p.  State,  69  Ark,  659,  61  S.  W.  Rep.  918: 
Doe  V.  Sweetser,  2  Ind.  649 ;  Ely  Aioy. 
(Supm.  Ct.  Spec.  T.)  3?  Misc.  (N.  Y.)  669; 
Hugbey  v.  Horrel,  2  Ohio  231  ;  Isaac  v.  Shat- 
tnck,  12  Vt.  668. 

Ohangei  in  Kaaagemoit  of  ?apw  Bariag  the 
Failod  of  AdTertiMment. —  Where  a  statute  re- 
quired the  notice  to  be  published  in  the  news- 
paper of  the  public  printer  of  the  state, .  and 
during  the  running  of  the  advertisement  the 
paper  ceased  to  be  a  state  paper,  the  publica- 
tion was  held  to  be  insufficient.  Buss^  v. 
Leavitt,  la  Me.  378. 

Half  of  Faper  Fllatod  Xlaewhere  —  Pateat  la- 
■idea.  —  Under  a  statute  requiring  the  nodce 
to  be  published  in  a  paper  printed  in  the  county, 
the  fact  that  half  of  the  paper  was  printed  else- 
where, as  is  the  custom  with  small  papers, 
does  not  affect  the  validity  of  the  publication. 
Hart  V.  Smith,  44  Wis.  313. 

The  "  Reareet  Newspaper  to  the  Oonnty  "  was 
held  to  be  the  paper  whose  place  of  publica- 
tion was  the  shortest  distance  from  the  county 
line.   Weer  v.  Hahn.  15  111.  299. 

8.  Pablieation  in  Bnpplement.— Tully  v.  Bauer. 
$2  Cat.  487 ;  Davis  v.  Sinuns,  4  Bibb  (Ky.) 
46s;  Wilkin  V.  Keith,  121  Mich.  66;  Mann  v. 
Carson,  120  Mich.  631;  Whitney  v.  Bailey, 
88  Minn.  247;  Zabradnicek  v.  Selby,  15  Neb. 
579- 

4.  PnbUoatlon  la  EoKliah  Langnaffe.— Visscher 
V.  OtUwa  Circuit  Judge,  116  Mich.  666. 

ft.  PnUieatlon  in  loTaral  Laofuages.  —  Delcsny 
V.  Smith,  3  La.  418 ;  Young  v.  Martin,  2  Yeates 
(Pa.)  312;  Wistar  v.  Kammerer,  2  Yeates  (Pa.) 

TOO. 

6.  PablioatioQ  at  Intervals  and  for  Period  Be- 
qnired  ^tj  Statute  —  United  States.  —  Early  v. 
Doe,  16  How.  (U.  S.)  610;  Hodgdon  v.  Bur- 
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notice  to  be  published  once  a  week  for  a  specified  period  are  complied  with 
if  the  notice  be  published  upon  any  day  of  each  week  for  the  required  length 
of  time. ' 

When  PabllaattoB  to  Bagtn.  —  It  seems  that  Statutes  fixing  the  time  when  the 
publication  is  to  commence  are  mandatory  in  so  far  only  as  to  require  it  to 
begin  in  time  to  be  published  for  the  prescribed  period  preceding  the  sale.* 
But  where  the  language  of  the  statute  is  that  publication  shall  be  "  imme- 
diately "  after  a  certain  day,  it  must  be  made  so  soon  thereafter  as  may  be 
reasonably  done.' 

The  Pablieation  Xoit  Be  Continiioai  and  immediately  preceding  the  sale,'  but 


leigh,  4  Fed.  Rep.  in  ;  Martin  v.  Barbour,  34 
Fed.  Rep.  701,  aihrmed  140  U.  S.  639. 

Alabama.  • —  Pope  v.  Headen,  5  Ala.  433 ; 
Clarke  v.  Rowan,  53  Ala.  400. 

Georgia.  ~—  Bentley  v.  Sbingler,  1 1 1  Ga.  780. 

Louisiana.  —  Person  v.  O'Neal,  33  La.  Ann. 
228. 

New  Jersey.  —  State  v.  Hand,  41  N.  J.  L. 
517- 

North  Dakota.  —  Dever  v.  Comwell,  10  N. 
Dak.  1 23.  ■ 

Pennsylvania.  —  Wistar  c  Kammerer,  2 
Yeates  (Fa.)  100. 

Tennessee.  —  Finley  v.  Gaot,  8  Baxt.  (Tenn.) 
148. 

Texas.  —  Cordnv  v.  Neuhaua,  35  Tex.  Civ. 
App.  447. 

Witconsin.  —  Ramsay  v.  Hommel,  68  Wis. 

12. 

But  see  Cobban  v.  Hinds,  23  Mont.  338. 

Pnblioation  for  Thir^  Days. — The  requirement  * 
tbat  tbe  notice  shall  be  ptdilished  at  least  thirty 
days  before  tbe  date  of  the  sale  is  complied  with 
by  one  insertion  of  the  notice  each  calendar 
week  for  a  period  of  thirty  days  immediately 
preceding  the  sale,  the  first  of  tbe  insertions 
being  at  least  thirty  days  before  the  sale. 
Montford  v.  Allen,  in  Ga.  t8. 

Compnt&tioo  of  Time — Excluding  First  Day 
and  Including  Day  of  Sale,  —  Carpenter  v. 
Shtnners,  108  Cal.  359;  O'Hara  v.  Parker,  27 
Or^on  156. 

Excluding  First  Day  and  Day  of  Stde.  — 
Steuart  v.  Meyer,  54  Md.  454, 

Date  of  Pablioation  Fixed  by  Date  of  ITewspaper. 
—  Under  a  statute  requiring  the  first  publica- 
tion of  the  notice  in  a  newspaper  to  be  eight 
weeks  before  the  day  of  sale,  the  date  of  the 
paper  is  ordinarily  to  be  considered  as  tbe 
date  of  its  pnblication.  And  evidence  tending 
to  prove  that  the  paper  was  actually  printed, 
and  delivered  to  local  subscribers,  on  the  after- 
noon of  tbe  day  before  such  printed  date,  is 
not  competent  evidence  to  show  that  the  paper 
was  published  the  day  before  its  date.  Schoff 
V  Gould,  52  N,  H.  512. 

In  Fitch  V.  Pinckard,  5  111.  69,  to  prove  the 
notice  and  advertisement,  newspapers  were  in- 
troduced, published  in  1837,  containing  the 
notice  and  advertisement  dated  "  1836."  It  was 
held  that  it  was  not  permissible  to  show  that 
the  date  was  a  mistake  and  that  it  was  intended 
for  1837. 

Two  Iiregnlar  Advertisements  for  the  Btatntoiy 
Period  cannot  be  ::bup]ed  togetfaer  so  as  to 
authorize  the  sale;  so  where,  under  a  statute 
requiring  three  months' advertisement,  the  ofGcer 
advertised  tbe  prop^ty  for  sale  on  a  day  in  the 
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following  month,  but,  discovering  bis  mistake, 
did  not  sell  the  property,  and  changed  the  date 
of  sale  as  suted  in  the  advertisement  to  a  day 
three  months  from  tbe  6rst  appearance  of  the 
notice,  and  continued  the  publication  of  the 
notice  to  such  day,  at  which  time  the  sale 
took  place,  it  was  held  tbat  the  collector  had 
no  authority  to  sell  although  the  delinquent  was 
personally  notified  of  the  different  time  fixed 
for  the  sale  and  consented  thereto.  Scales  v. 
Alvis,  12  Ala.  617,  46  Am.  Dec,  269. 

In  Smith  Garolina,  under  a  statute  requiring 
publication  to  be  made  weekly  for  two  weeks, 
it  bos  been  held  that  where  there  had  been  two 
weekly  insertions  of  the  notice  a  sale  could 
be  made  whether  the  full  period  of  fourteen 
days  bad  expired  or  not  E3>augb  v.  Mullinax, 
40  S.  Car.  344,  foUowing  Ex  p,  Alexander,  35 
S.  Car.  409. 

Injnnotbo. —  In  Cobban  v.  Hinds,  23  Mont. 
338,  it  was  held  tbat  an  injunction  would  not 
lie  to  prevent  a  sale  because  the  publication 
was  for  less  than  tbe  statutory  period, 

1.  WaeU7SoUoe4?BbUoatlftiL—  Ronkendorft 
V.  Taylor,  4  Pet  (U.  S.)  349;  Hansen  v. 
Mauberret,  52  La.  Ajin.  1565;  In  re  New  Or- 
leans, 52  La.  Ann.  1073 ;  Monroe  v.  Winegar, 
128  Mich.  309. 

Dally  PnbUoatioa  Vot  Required,  —  Under  a 
statute  requiring  publication  for  three  weeks, 
pnblication  twice  a  week  for  the  period  pre- 
scribed was  h^d  sufficient.  Thurston  v.  Miller, 
10  R.  L  358. 

8.  Time  for  Commenoing  Fnblioation. —  Miller 
V.  Delta,  etc..  Land  Co.,  74  Miss,  no;  Chamber- 
lin  p.  Taylor,  36  Hun  (N.  Y.)  24.  See  also 
Stout  V.  Coates,  35  Kan.  382. 

BeaioDsfOT  Foatponement  of  PnbllcatiDn. — A 
statute  making  "  mistake  or  inadvertence " 
reasona  for  postponing  the  advertisement  of 
the  sale  does  not  permit  a  delay  for  "  want  of 
time  to  prepare  the  delinquent  tax  list."  Mat- 
hers V.  Lewis,  9  Ohio  Cir.  Dec.  873,  18  Ohio 
Cir.  Ct.  134. 

3.  Pablieatlmi  to  Commenoe  Within  Reasonable 
Ume. —  Doe  v.  Flagler,  1  Ind.  542,  in  which 
an  unexplained  delay  of  fifty  days  was  held 
to  defeat  the  right  to  sell. 

4.  Fariod  of  PnblioatloQ  Immediately  to  Praoede 
iale.  — In  Delogny  v.  Smith,  3  La.  418,  it  was 
held  tbat  a  statute  requiring  the  publication 
of  notice  for  three  months  prior  to  the  s^e 
means  three  consecutive  months  immediately 
preceding  the  sale,  as  otherwise  the  publica- 
tion of  the  notice  might  be  at  such  intervals 
as  to  defeat  the  objects  desired  to  be  obtained. 

ITmr  York  Btatate.  —  Under  a  statute  requiring 
the  sale  to  be  made  not  less  than  thirty  days 
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need  not  extend  to  the  veiy  day  of  sale.* 

re,  AOVBKTnEMKKT  BY  POSTING  NOTlCGfc.  UolCSS  thC  HOttCeS  316  pOStcd  foT  thc 

length  of  time  *  and  at  public  places  such  as  are  prescribed  by  statute,  the 
sale  will  be  void.* 

Wk»t  a  PnbUe  Plao*.  —  The  question  whether  a  particular  place  is  a  "  {)ublic 
place,"  wiihin  the  meaning  of  a  statute  regulating  the  posting  of  notices  of 
sale,  is  held  to  be  a  question  partly  of  fact  and  partly  of  law.  The  nature 
and  situation  of  the  place,  and  the  uses  to  which  it  is  applied,  are  matters  of 
fact  to  be  settled  by  the  jury ;  when  these  are  settled,  whether  the  place  will 
be  considered  a  public  place  within  the  intent  of  the  statute  is  purely  a  ques- 
tion of  law.*  Certain  places,  the  nature  and  uses  of  which  are  well  known, 
will  be  presumed  by  the  court  to  be  public  for  the  purpose  of  posting  notices 
of  tax  sales. ' 

Whan  a  Law  Eifimly  Ba^mlNi  Printed  Votioat  to  be  posted,  a  sale  under  a  written 
notice  is  void.* 

dd.  Peoop  of  Proper  Notice.  —  Under  statutory  provisions,  proof,  in  the  form 
of  an  affidavit  or  certificate,  showing  that  the  notice  of  sale  was  sufficient  ?n 
form  and  advertised  according  to  law,  is  required  to  be  furnished  by  the  tax 
officer,'  or  the  publisher,  printer,  or  manager  of  the  newspaper  in  which  the 
notice  was  published.'*   This  affidavit  or  certificate  must  be  made  a  part  of 


after  tb«  first  publicatioa  of  th«  notice,  it  was 
held  tlut  where  the  notice  was  first  publiBbed 
on  March  isib  the  sale  was  properly  ma^  on 
April  I4tb.    Kane  v.  Brooklyn,  114  N.  Y.  586. 

1.  VmI  Hot  XxUad  t«  Bay  of  Sato.  Davis  v. 
Magoun,  109  Iowa  308;  McCurdy  v.  Baker,  11 
Kan.  Ill  ;  Whitaker  v.  Beach,  12  Kan.  492; 
Watkias  v.  Inge,  24  Kan.  612;  Textor  v.  Shi{>- 
ley,  86  Ud.  424. 

S.  Lm^rtk  af  Tlac  —  Famuai  v.  Buffum,  4 
Cu^.  (Mass.)  260;  Ctumnings  v.  Holt,  56  Vt. 
384. 

S.  PlMe<rff«rti>r> — Doc  V.  Sweetaer,  2  Ind. 
649;  Baungardner  v.  Fowter,  8a  Md.  631; 
Jones  V.  Landis  Tp.,  50  N,  J.  L.  374 ;  Jarvit  v. 
SiUiman,  ai  Wis.  600;  Ramsay  c  Honunel,  68 

Wis.  12. 

WiMOaaln  StataU.  — Failure  by  the  county 
treasurer  to  post  a  notice  of  a  tax  sale  in  a 
conspicuous  place  in  his  office,  as  required  by 
statute,  will  render  invalid  a  d«ed  founded  upon 
audi  sale.    Morrow  v.  Lander,  77  Wis.  77. 

But.postiaff  the  notice  on  the  inside  of  iht 
door  of  the  treasiver'a  office  is  a  oonvliance 
with  the  statute.  Allen  v.  Allen,  114  Wis. 
615. 

"The  Host  Pnblio  PIa4MS."  —  Under  a  statute 
requiring  the  notices  of  sale  to  be  posted  at 
"  the  most  public  places  in  the  county,"  a 
posting  at  the  court  bouse  and  three  other  of 
the  moat  public  places  in  the  county  is  sof- 
ficient.  Prince  George's  Coonty  v.  Clarice,  36 
Md.  307. 

lews  —  Imitiii^uAltitm  ir«t  Fatal.  —  A  statute  of 
Iowa  providing  that  tax  sales  shall  not  be 
vitiated  by  irregularities  in  "  tlie  advertise- 
ment "  refers  equally  to  posting  notice  and  pul>- 
lication  in  newspapers.  Davis  v.  Magoun.  109 
Iowa  508. 

4.  Wkat  Zi  a  "fabUo  na«e,"  lUxsd  QomUm 
•rUnraWFtet.— Tidd  v.  Smith,  3  H.  178; 
Gaboon  v.  Coe,  S7  N.  H.  576.  See  also  Hart 
V.  Smith,  44  Wis.  213. 

TIm  X«m  "  Fid>li«  ^aoe "  means  a  place  at 
wkicfa  the  inhabitants  of  a  csoaiumty  and  other 


persons  most  frequently  meet,  or  resort,  or  have 
occasion  to  be,  so  that  a  notice  posted  there 
would,  for  that  reason,  be  most  likely  to  be  saen. 
Russell  V.  Dyer,  40  N.  H.  173.  See  also  Wells 
V.  Burinnk,  17  N.  H.  411;  Austin  v.  Soulc,  36 
Vt.  64s;  Alger  V.  Curry.  40  Vt.  437-' 

TUmi  Vst  Pnblio.  —  A  shoemaker's  shop  is 
not,  as  a  matter  of  law,  a  public  place.  Tidd 
V.  Smith,  3  N.  H.  178. 

In  Cambridge  v.  Chandler,  6  N.  H.  271.  the 
advertisement  was  put  upon  a  board  that  was 
fixfd  in  the  sand  by  the  side  ot  a  certain  river. 
There  was  no  settlement  nor  inhabiunt  in 
Cambridge  at  that  tine;  hunters  were  accus- 
tomed to  pass  up  and  down  the  river,  and  there 
was  a  public  highway  laid  out  through  that 
place,  leading  from  another  point  in  tie  state 
to  an  adjoining  state.  It  was  held  that  the 
notice  was  not  posted  in  a  public  place. 

S.  Flaoes  Prasnmed  to  Be  FnUio,  —  Han  v. 
Smith,  44  Wis.  313,  holding  that  post-offices 
and  a  certain  store  arc  presumptively  public 
places. 

In  Hoitt  V,  Bumham,  61  N.  H.  620,  the  court 
held  that  a  certain  inn  and  post-oflice  were 
prima  facie  public  places,  no  evidence  being 
introduced  as  to  the  character  of  either. 

And  in  Scammon  v.  Scammon,  z8  N.  H.  419, 
it  is  beld,  that  for  the  purpose  of  posting  a 
notice,  a  meetinghouse  is  prima  facte  a  public 
placf ■ 

8.  Frintad  Hsttoa  Bsqalnd— Vrtttn  ITotlai 

Ininfflcient. —  Lagroue  v.  Rains,  48  Mo.  536. 
7.  Proof  to  Be  Farnishtd  by  OSfisr,  —  Taylor  v. 

State,  6s  Ark.  595 ;  King  v.  Sears,  91  Ga.  577 ; 
Doe  V.  Sweetser,  2  Ind.  649 ;  Bowler  v.  Brown, 
84  Me.  376 :  Cook  V.  John  Scbroeder  Lumber 
Co.,  85  Minn.  374;  Jones  v.  Landis  Tp.,  50  N. 
J.  L.  374 ;  Landis  v.  Vineland,  60  N.  J.  L.  371 ; 
Magruder  v.  Esmay,  35  Ohio  St  asi. 

Frlntar*!  OertifleaSa.— Morris  v.  St  Lcuis 
Nat.  Bank,  17  Colo.  231 ;  •Charlton  v.  Kdly,  34 
Colo.  373,  reversing  7  Colo.  App.  301 ;  Danid 
V.  Taylor,  33  Fla.  6316;  Fox  v.  Cross,  39  Kan. 
350;  Mann  v.  Carson,  120  Mich.  631. 
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the  record,*  and  should  be  so  made  within  the  time  prescribed  by  statute.* 
Omtaati  ff  GwtlflMte.  —  The  certificate  must  state  facts  and  not  conclusions  of 

law,*  and  must  shuw  positively  and  unequivocally  a  compliance  with  every 

requirement  of  the  statute  in  reference  to  the  giving  of  the  notice,  leaving 

nothing  to  inference  or  conjecture,^  as  parol  evidence  is  not  admissible  in 

proof  of  facts  required  to  appear  of  record.'' 

The  AfldftTik  or  Cartifloato  U  PniunpCiTt  Mdmw  of  its  recitals.* 

nmiiuMu  Kattan  «f  PxDof.  —  in  the  notes  will  be  found  a  few  miscellaneous 

decisions  upon  the  burden  of  proof  as  to  the  sufficiency  of  the  notice  and 

presumptions  that  may  arise  in  regard  thereto.' 

1.  Certifloata  Moat  Bs  ICada  Part  of  Baeord.  —     v.  Esmay,  35  Ohio  St.  231;  Wisur  v.  Kam- 

merer,  a  Yeatc3  (Pa.)  100;  Jarvia  v.  SiUiman, 
a  I  Wis.  600;  Hilgera  v.  Qnioney,  51  Wis.  6a; 
Morria  v.  Carmichael,  68  Wis.  133. 

iQtafflolflst  Gntlfiaata.  —  An  aJHdavit  of  the 
posting  of  the  notice  in  four  specified  places, 
"  the  same  being  four  public  places  in  the  vil- 
lage of  N.,"  etc.,  does  not  show  that  it  was 
posted  in  four  public  places  in  the  county,  since 
the  places  may  have  been  public  so  far  as  the 
village  was  concerned,  and  yet  not  public  so  far 
as  the  whole  county  was  concerned.  Ramaay  v. 
Hommel,  68  Wis.  12. 

Dallvery  of  Paper  to  Snbserlbers  to  Be  Shown.  — 
Under  a  Colorado  statute  requiring  the  affi- 
davit of  publication  to  state  that  the  several 
issues  of  the  paper  containing  the  notice  were 
delivered  to  the  subscribers,  an  affidavit  which 
does  not  contain  this  statement  is  insufficient. 
Ruatin  v.  Merchants',  etc,  Tunnel  Co.,  as  Colo. 
351- 

na  Vm  of  "At"  iBOtoaA  of  "In."— Stating 
that  the  ootices  were  posted  "  at "  instead  of 
"  in  "  certain  place*  does  not  affect  the  validity 
of  the  affidavit.   Allen  v.  Allen,  114  Wis.  615. 

BniBcient  Hotloe  Bhovn. —  Boyle  v.  West,  107 
La.  347;  Garner  v.  Wallace,  118  Mich.  387; 
Spaulding  v.  O'Cotmor,  1 19  Mich.  45 ;  Mann  v, 
Carson,  lao  Mich.  631. 

That  the  Paper  Is  Pn1>Uihed  In  the  Cooa^ 
Where  the  Land  Is  Bitnated  may  be  shown  by  the 
order  and  petition,  where  the  affidavit  does  not 
recite  that  fact.  Wynkoop  v.  Grand  'nwerse 
Circuit  Judge,  113  Mich.  381. 

Record  Competent  Evidaneo  flv  SflUnquant.  — 
Daniel  v.  Taylor,  33  Fla.  636. 

A.  InanffldoMy  of  Booord  Kot  GoraUe  by  TaroL 
—  Martin  t>.  Barbour,  34  Fed.  Rep.  701 ;  Rustin 
V.  Merchants',  etc..  Tunnel  Co.,  23  Colo.  351; 
Comfort  V.  Ballingal,  134  Mo.  281;  Jones  v. 
Landis  Tp.,  50  N.  J.  L.  374;  Iverslie  v.  Spauld- 
ing, 32  Wis.  394,  distingnUhir^  Adams  v. 
Wright.  14  Wis.  408. 

In  Rhode  Island  it  has  been  held  that  where 
the  return  of  the  collector  fails  to  recite  that 
notice  was  given,  the  claimant  under  the  deed 
may  show  that  fact  in  whatever  way  he  can. 
Thurston  v.  Miller,  10  R.  I.  358. 

6.  Affidavit  Prima  Facie  Correct.  —  Delogny  v. 
Smith,  3  La.  418;  Hart  v.  Smith.  44  Wis.  213. 

7.  Burden  of  Proof  on  Pnrohaser.  —  Williams  v. 
Peyton,  4  Wheat.  (U.  S.)  77 ;  Johnson  v.  Hnr- 
per,  107  Ala.  706 ;  Ctlmmings  v.  Holt,  56  Vt. 
384:  Allen  V.  Smith,  i  I^igh  (Va.)  231;  Nalle 
V.  Fenwick,  4  Rand.  (Va.)  sSs- 

In  OeoTj^  fho  StatnteiT  Preoamptfam  that  the 
Advoitlf  omont  Was  KofnilaT  is  not  overcome  by 
the  fact  that  the  newspaper  does  not  have  on 


Dick  t>.  Foraker,  155  U.  S.  404;  Logan  v. 
Eaatera  Arkanaas  Land  Co.,  68  Ark.  348;  Ten- 
aas  Delta  Land  Co.  v.  Sholars,  105  La.  357; 
Brooks  V.  Auditor  Gen.,  119  Mich.  329  ;  Kellogg 
V.  McLaughlin,  8  Ohio  114;  Culver  v.  Hayden, 
I  Vt.  359-  See  also  Coit  v.  Wella,  2  Vt.  31$; 
Isaacs  V.  Shattuck,  la  Vt.  668;  Carpenter  v. 
Sawyer,  17  Vl  121. 

The  LooB  of  the  PnMtf  of  publication,  which  is 
shown  to  have  been  duly  filed,  will  not  be  held 
to  have  defeated  the  jnriodiction.  Hoffman  v. 
Pack,  123  Mich.  74. 

S.  Hart  Be  Booordad  within  Presoribad  Time. 
—  Martin  v.  Barbour,  34  Fed.  Rep.  jot,  termed 
140  U.  S.  639. 

Statutes  Cttnatraod.  —  A  statute  requiring  the 
advertisement  to  be  recorded  within  ten  days 
after  the  sale  does  not  prolubit  its  being  re- 
corded after  the  completion  of  the  publication 
and  thirteen  days  before  the  sale.  Stieff  v. 
Hartwcil,  35  Fla.  606. 

Under  a  Wisconsin  statute  requiring  the 
printer  to  transmit  to  the  county  treasurer  the 
certificate  of  publication  immediately  after  the 
last  appearance  of  the  notice,  and  providing 
that  if  such  certificate  be  not  ao  transmitted 
within  six  days  the  printer  shall  not  be  paid  for 
the  publication,  a  failure  to  file  the  certificate 
for  ten  days  was  held  not  to  invalidate  the  sale. 
Allen  V.  Allen,  114  Wis.  615. 

In  Kamas,  where  the  proof  of  the  publica- 
tion of  notice  is  not  transmitted  to  the  county 
treasurer  within  the  time  prescribed  by  the 
statute,  the  charge  for  such  publication  may  not 
be  included  in  the  amount  for  which  the  prop- 
erty is  fold ;  and  if  it  is  included,  the  sale  will 
be  void.   Fox  v.  Croas,  39  Kan.  350. 

In  Ntw  Hampshire  it  has  been  held  that  a 
statute  requiring  the  officer  to  lodge,  within  ten 
days,  with  the  town  clerk,  the  newspapers  con-, 
tainlng  the  advertisements  of  the  sale,  is  in 
this  regard  directory  merely.  Smith  v.  Messer, 
17  N.  H.  420.  See  also  Cahoon  v.  Coe,  53  N. 
H.  518. 

8.  Taets  and  Vot  Conolnilons  to  Be  Stated.— 

King  f.  Sears,  91  Ga.  577;  Hart  v.  Smith,  44 
Wis.  213;  Wisconsin  Cent.  R.  Co.  v.  Wisconsin 
River  Land  Co.,  71  Wis.  94. 

4.  Knst  Show  Gompllanee  with  Statute  in  Every 
Faitienlar.  —  West  v.  State,  69  Ark.  659,  61  S. 
W.  Rep.  918;  Morris  v.  St.  Louis  Nat.  Bank, 
17  Colo.  231  [distinguished  Haley  v.  Elliott,  zo 
Colo.  393} ;  Doe  v.  Sweetser,  2  Ind.  640 :  Love- 
jt^  V.  Lunt,  48  Me.  377;  Tolman  v.  Hobbs,  68 
Ma.  316;  Prince  George's  County  v.  Clarke,  36 
Md.  307;  F"^um  r.  Buffum,  4  Cush.  (Mass.) 
260;  Nelson  v.  Pierce,  6  N.  H.  194;  Mi^ruder 
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b.  Conduct  of  Sale  —  (ij  Time,  —  Unless  the  sale  be  held  at  the  very- 
time  prescribed  at  law  it  will  be  wholly  void.'  And  a  sde  made  at  a  time 
other  than  that  stated  in  the  notice,  being  nugatory  of  the  very  purpose  of 
the  notice,  is  without  legal  effect.* 

AdjoBrnnwat.  —  It  being  the  duty  of  the  officer  to  conduct  the  sale  for  the 
best  interests  of  all  concerned,  he  may  adjourn  the  sale  if  he  deems  it 
necessary.*    But  the  sale  must  have  been  opened  on  the  day  fixed,*  and  the 
must  be  to' a  definite  time,"  at  which  time  the  sale  must  occur.* 


adjournment 

file,-  and  cannot  furnish,  certain  copies  of  the 
paper  in  which  the  advertisement  ought  to  have 
appeared.    Bedgood  v.  McLain,  94  Ga.  283. 

FrMamptioB  tliat  NotioM  Wen  Poitfd  la  Proptr 
TowniUp.  —  Where  the  sheriff's  return  sfaowied 
the  proper  posting  of  notices  of  sale  in  a  cer- 
tain township  without  stating  that  the  land  was 
in  that  township,  it  would  be  presumed  that  the 
notice  complied  with  the  requirements  of  law, 
the  contrary  not  appearing.  Woolen  f .  Rocka- 
feller,  8t  Ind.  208. 

Deed  Prima  Faoie  Evideooeof  the  sufficiency  of 
the  notice.    Jarvis  v.  Silliman,  si  Wis.  600. 

ConolosiTeneH  of  Evldsnoe. —  In  Ireland  v. 
George,  41  Kan.  751,  it  was  held  that  where 
some  evidence  is  offered  tending  to  show  that  a 
delinquent  tax  notice  was  duly  jmsted  in  four 
public  places  as  required  by  law,  such  evidence 
is  conclusive  when  approved  by  the  trial  court; 
and  in  the  absence  of  all  proof,  such  duty  is 
presumed  to  have  been  performed.  See  also 
Hart  V.  Smith,  44  Wis.  313. 

la  Iowa  the  tax  deed  is  conclnaive  of  the 
regularity  of  the  notice  of  sale.  Madson  v. 
Sexton,  37  Iowa  56a.  But  see  Allen  v.  Arm- 
strong, 16  Iowa  508. 

1.  Time  of  Sale  —  Arkansas. —  Hogins  v.  Bra- 
shears,  13  Ark.  242;  McDermott  v.  Scully,  27 
Ark.  226 ;  Vernon  v.  Nelson,  33  Ark.  748 ;  Allen 
V.  Ozark  Land  Co.,  55  Ark.  549;  Penrose  v. 
Doherty,  70  Ark.  356. 

Colorado.  —  Gomer  c  Chaffee,  6  Colo.  314. 

Illinois.  —  Essington  0.  Neill,  21  111.  139. 

/owo.  —  Chandler  v.  Keeler,  46  Iowa  596. 

Kansas.  —  Park  v.  Tinkham,  9  Kan.  615 ; 
Kntrekin  v.  Chambers,  11  Kan.  368.  See  abo 
Haynes  v.  Heller,  la  Kan.  381. 

Louisiaita.  —  Flower  v.  Beasl^,  53  La.  Ann. 
ao54. 

Michigan.  • —  Houghton  Coun^  v.  Auditor 
Gen.,  41  Mich.  a8. 

Mississippi.  —  McGehee  v.  Martin,  53  Miss. 
519;  Mead  v.  Day,  54  Miss.  58;  Harkreader  v. 
Clayton,  56  Miss.  384,  31  Am.  Rep.  369;  Mayer 
V.  Peebles,  38  Miss.  628;  Caston  v.  Caston,  60 
Miss.  47S ;  O'Flinn  v.  Mclnnis,  80  Miss.  125; 
Brown  v.  Sharp,  (Miss.  1902)  31  So.  Rep.  712. 

North  Carolina.  —  Taylor  v.  Allen,  67  N.  Car. 
id6.  ?cc  also  Avery  v.  Rose,  4  Dev.  L.  (is  N. 
Car.)  549. 

South  CaroHna.  —  Roddy  v.  Purdy,  10  S.  Car. 
137;  Dougherty  v.  Crawford,  14  S.  Car.  628. 

Tennessee.  ■ —  Conrad  v.  Darden,  4  Yerg. 
(Tenn.)  307. 

Ooutmetion  of  Statutes.  —  For  cases  constru- 
ing various  statutes  in  relation  td  the  time  of 
sale,  see  Spain  v.  Johnson,  31  Ark.  314;  Mc- 
Connell  v.  Day,  61  Ark.  464:  White  v.  Port- 
land, 68  Conn.  293  ;  Bestor  v,  Powell,  7  111.  119 ; 
Hope  V.  Sawyer,  14  III.  254;  Polk  Hiti,  is 
III.  131 ;  Hooker  v.  Bond,  118  Mich.  255 ; 
'Yotmgs  V.  Pover,  127  Mich.  397;  Brous^ier  v. 


Conley,  62  Miss.  358;  Mathers  v.  Bull,  9  Ohio 
Dec.  408,  10  Ohio  Cir.  Dec.  515,  19  Ohio  Cir. 
Ct.  657;  Shell  V.  Duncan,  31  S.  Car.  547;  Little 
V.  Gibbs,  8  Utah  261. 

Sale  B^oro  Sefiialt. — A  sale  before  the  expira- 
tion of  the  period  fixed  by  statute,  during  which 
the  delinquent  is  privileged  to  pay  the  taxes 
and  prevent  a  sale,  is  void.  Orr  v,  Travacier, 
21  Iowa  68;  Person  v.  O'Neal,  33  La.  Ann.  338; 
Davis  V.  Schmidt,  68  Miss.  736. 

lova  —  Belaf  Allowed  to  Advertise  Sale.  — 
Eldridge  V.  Kuehl,  27  Iowa  160  ;  Sully  v.  Kuehl, 
30  Iowa  375;  Love  v.  Wdch,  33  Iowa  193; 
Easton  v.  Savery,  44  Iowa  654. 

Xaans  —  Sale  Salnvd  by  Ii^anetion.  —  Patter^ 
son  V,  Carrutfa,  13  Kan.  494.  See  also  Morrill 
V.  Douglass,  17  Kan.  291;  Jordan  v.  Kyle,  27 
Kan.  190. 

Sale  to  Be  Kept  Open  Bequired  Length  of  Time. 

—  State  V.  Famey,  36  Neb.  537. 
flalo  Told  When  Taxes  Barred  by  Statute.— 

State  V.  Bellin,  79  Minn,  131. 
Sale  at  Wroi^  Hoar  Validated  by  LegislatieB. 

—  Jones  V.  Landis  Tp.,  50  N.  J.  L.  374. 
L^rltlatiire  Wlthoat  Power  to  Extend  TIms  by 

Private  Aot. —  Taylor  v.  Allen,  67  N.  Car.  346. 
Failure  of  Offloer's  Cortlflcate  to  Show  Day  of  Sals. 

—  Bloomstein  v-  Brien,  3  Tenn.  Ch.  55. 
Betnrn  as  to  Time  and  Place  of  Sals  Prima  Ikoie 

Gorreot.  — Spear  v.  Ditty,  8  Vt.  419. 

In  Iowa  tiw  Tax  Deed  ti  CODoInilTe  Bvidsaos 
diat  there  was  a  compliance  with  the  law  in  re- 
spect to  the  time  of  sale.  Shawler  v.  Johnson, 
52  Iowa  472. 

8.  Xoit  Be  at  Time  Stated  in  Notioe.—  Prin- 
dle  V.  Campbell,  9  Minn.  212;  Sheehy  v.  Hinds, 
27  Minn.  259;  Wilkins  v.  Huse,  10  Ohio  140; 
Cooke  If.  Pennington,  15  S.  Car,  185. 

8.  A4i»anuneBt  ffif  Sale.' — Butler  v.  Delano. 
43  Iowa  350;  Bums  v.  Lyon,  4  Watts  (Pa.) 
363 ;  Wells  v.  Austin,  59  Vt.  157. 

Farther  Advertlisiiient  Held  Unasoessaiy.  — 
Hurley  v.  Street,  29  Iowa  429. 

Proof  of  Adjo&mment.  —  In  Iowa  the  tax  deed 
is  prima  facie  evidence  of  a  proper  adjourn- 
ment to  the  day  on  which  the  sale  took  place, 
and  such  adjournment  need  not  appear  of 
record.  Bullis  v.  Marsh,  Iowa  747.  See 
also  Lorain  v.  Smith,  37  Iowa  67.  But  the  pre- 
sumption arising  from  the  deed  may  be  over- 
come by  proof.  Thompson  v.  Ware,  43  Iowa  455. 

CnratiTe  Btatate. —  Where  a  sale  is  void  be- 
cause adjourned  to  a  time  not  authorized  by 
statute,  an  act  subsequently  passed  does  not 
impart  validity  to  such  sale.  Collins  r.  Sher- 
wood, so  W.  Va.  133. 

4.  Sals  to  Be  Opened  on  Day  Fixed. —  Sullivan 
V.  Donnell.  90  Mo.  278. 

0.  AdjonTsnMiit  Most  Be  to  Definite  Time.— 
Bii'Tfll  V.  Johnson,  S4  Vt.  go. 
8.  Bale  to  Occur  at  Time  to  Which  Adjoorned. 
-  Buzzell  V.  Johnson,  54  Vt.  90 :  Butler  v. 
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An  adjournment  from  day  to  day  means  from  one  day  to  its  succeeding  day.' 

(2)  Place. — The  sale  must  be  conducted  at  the  place  designated  by 
statute.'  Where  the  statute  requires  the  sale  to  be  held  before  the  court 
house  door  it  has  been  held  that  a  sale  inside  the  court  house  is  a  nullity.* 

(3)  By  What  Officer  Conducted.  —  In  each  state  the  officer  who  is  to  make 
the  sale  is  designated  by  statute  —  the  sheriff,  treasurer,  auditor,  or  the  col- 
lector himself,  being  usually  named.  A  sale  by  any  other  than  the  officer 
designated  for  the  purpose,  or  his  deputy,  is  unauthorized  and  void.*  The 
sale,  being  an  official  act,  cannot  be  made  by  an  officer  whose  term  of  office 
has  expired.* 

WliM*  a  Odob^  Ii  MtrUad  after  land  therein  is  assessed  for  taxes  and  returned 
delinquent,  and  before  it  is  sold,  and  by  such  division  the  land  is  included 
within  a  new  county,  the  sale  for  such  taxes  should  be  made  by  the  proper 
officer  of  the  old  county,* 

(4)  Quantity  to  Be  Sold —  (»)  In  OamL  —  The  law,  in  its  purpose  to  pro- 
tect the  interests  of  the  delinquents  as  well  as  to  collect  the  tax,  does  not 
favor,  and  usually  will  not  permit,  the  sale  of  a  greater  quantity  of  land  than 
is  necessary  to  pay  the  taxes  and  charges,'  and  a  sale  of  an  entire  tract,  the 


Delano,  43  Iowa  350,  in  which  it  was  held  that 
where  it  was  announced  that  the  sale  would  be 
adjourned  "  from  day  to  day,"  but  waa  not  re- 
sumed on  the  following  days,  the  sale,  when  it 
was  made,  was  irregular  and  void. 

1.  A4joamment  from  Daj  to  Di^* — Bumi  v. 
Lyon,  4  Watts  (Pa.)  363. 

Month'i  Adjonnunent  UnanthorlMd. —  A  stat- 
ute providing  for  the  continuance  of  the  sale 
from  day  to  day,  when  tt  is  not  completed  on 
the  day  6xed,  does  not  authorize  an  adjourn- 
ment for  a  month.  Collins  v.  Sherwood,  50  W. 
Va.  133. 

3.  FlAM  of  Sale.  — Park  v.  Ttnkham,  9  Kan. 
615;  Richards  v.  Cole,  31  Kan.  205;  Nixon  v. 
Biloxi,  76  Miss.  810;  Rubey  v.  Htmtsman,  3a 
Mo.  SOI,  82  Am.  Dec.  143;  White  p.  Wilkinson, 
51  W.  Va.  196- 

flalo  Xoit  Be  at  FlaM  AdTertlsad.  ~  Sommers 
V.  Ward,  41  W.  Va.  76. 

Sale  Seoeiaarilj  BemoTOd  to  Larger  Boom.— 
Where  the  statute  required  the  sale  to  be  held 
in  the  office  of  the  county  auditor  and  the  sale 
was  opened  at  sncb  place,  bnt  the  room  proved 
to  be  too  small  to  accommodate  the  large  num- 
ber of  bidders  present,  sonjie  of  whom  could  not 
get  within  hearing  distance,  it  was  held  that  the 
sale  was  properly  removed  to  the  courtroom. 
Whitney  v.  Bailey,  88  Minn.  247. 

Where  the  Statute  Ii  ttlent  as  to  Plaes  of  sale, 
the  officer  is  nevertheless  bound  to  hold  the  sale 
at  the  place  where  the  object  of  the  sale  will  be 
moat  likely  to  be  accomplished;  viz.,  the  col- 
lection of  the  tax  at  the  least  cost  to  the  tax- 
payer.  Rice  V.  Johnson,  20  Ga.  639. 

In  Howland  u.  Pettey,  15  R.  I.  603,  it  was 
held  that  a  sale  at  the  sheriff's  office,  about 
twenty  miles  from  the  lands  sold,  will  be  up- 
held, where  it  appears  that  the  officer  acted  in 
good  faith,  that  no  objection  was  made  by  the- 
complainant  to  the  place  of  sale  during  the  time 
the  advertisement  was  running,  and  that  no 
steps  were  taken  to  set  it  aside  for  more  than 
five  years  after  the  sale. 

8.  Bsfore  Court  Eoue  Door.  —  Smith  v.  Cox, 
115  Ala.  503;  Rubey  v.  Huntsman,  32  Mo.  501, 
82  Am.  Dec.  143 :  McNair  v.  Jenson,  33  Mo. 
31a.  See  also  Vasser  v.  George,  47  Miss.  713. 


Where  the  Gonrt  House  Had  Been  Destroyed, 

a  sale  was  properly  conducted  at  the  door  of  a 
building  which  had  been  designated  by  the 
proper  authorities  as  the  court  house,  although 
court  was  actually  held  at  a  different  place. 
Thayer  v.  Hartman,  78  Miss.  S90- 
4.  8al»  Told  Vnlass  by  Proper  O&car  or  Depnty. 

—  Hull  V.  Greeley,  31  Fla.  471 ;  Hall  v.  Collins, 
117  Mich.  617;  Loose  r.  Navarre,  95  Mich. €03. 
See  also  Garrick  v.  Chamberlain,  97  111.  620 ; 
Hoffman  v.  Pack,  123  Mich.  74;  Ensign  v. 
Barse,  107  N.  Y.  329. 

Bale  Kay  Ba  by  Depaty. —  Villey  i>.  Jarreau, 
33  La.  Ann.  291 ;  Chapman  v.  Doe,  2  Leigh 
(Va.)  aag ;  Wilson  v.  Doe,  7  Lei»h  (Va.)  aa. 
Indiana  —  Balo  liy  Andltor  Instead  of  Troaram. 

—  In  Indiana  it  has  been  held  that  a  sale  by 
the  auditor,  instead  of  the  treasurer  as  pro- 
vided by  statute,  is  not  invalid  if  otherwise 
regular.    Gable  v.  Seiben,  137  Ind.  155. 

DlslntorestodnesB  of  (MBeer. —  The  fact  that 
the  officer  acquired  an  interest  in  the  prop- 
erty some  time  after  the  sale  does  not  show 
that  he  was  disqualified  to  sell.  New  Orleans 
Pac.  R.  Co.  V.  Kelly,  53.  La.  Ann.  1741.  See 
also  Shelley  v.  Smith,  97  Iowa  259;  Mixon  v. 
Clcvenfier,  74  Miss.  67. 

ft.  Sale  by  Offloer  After  Expiration  of  Term  of 
Offloe. —  Fremont  v.  Boling,  it  Cal.  380;  Mc- 
Cullough  V.  Hunter,  90  Va.  699 ;  Cuttle  v. 
Brockway,  32  Pa.  St.  45. 

la  Arkansas  it  has  been  held  that  the  collector 
for  a  particular  year  is  the  only  officer  author- 
ized to  collect  taxes  for  that  year,  and  althotigh 
his  term  expires  before  the  day  fixed  for  the 
sale  of  lands  for  such  taxes,  no  one  other  than 
himself  or  his  deputy  may  sell ;  it  is  only  when 
the  collector  dies  or  is  removed  from  office,  or 
is  otherwise  disqualified  to  act,  that  the  actual 
collector  may  sell.  Hogins  v.  Brashears,  13 
Aric  342 ;  Twombly  v.  Kimbrough,  24  Ark.  459. 

A  Bale  under  a  Levy  Bade  by  a  Fradeeessor  in 
office  has  been  held  to  be  unauthorized.  Da  vail 
V.  Perkins.  77  Md.  582. 

6.  Division  of  County.  ~  Hilliard  v.  Griffin,  7a 
Iowa  331 ;  Collins  v.  Storm,  75  Iowa  36 ;  Austin 
V.  Holt,  32  Wis.  478. 

7.  Can  Sell  Ro  Kore  than  Heoessary  —  United 
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value  of  which  vastly  exceeds  the  amount  to  be  satisfied,  will  be  declared 
invalid.*  This  rule,  outside  of  any  positive  enactment  of  law,  has  been 
decUred  to  rest  on  principles  of  obvious  policy  and  universal  justice.' 

itetatM  AntlLKliiiif  tela  ti  Vkd*  bMt.  —  la  one  instance  a  law  requiring  the 
entire  tract  to  be  sold,  in  all  cases,  without  regard  to  the  fact  that  a  division 
thereof  might  be  made  without  injury,  and  the  taxes  paid  by  a  sale  of  part, 
was  adjudged  unconstitutional,*  but  in  another  instance  a  similar  statute  has 
been  upheld.*  Under  a  st^ute  making  it  optional  with  the  officer  to  sell  the 
whole  or  a  part,  a  sale  of  the  whole  was  upheld,  although  a  part  might 
conveniently  have  been  sold.* 

(b)  fcu  la  Puroal*.  —  A  sale  en  masst  of  several  lots  or  parcels  of  land  which 
in  fact  are  separate  and  distinct  is  irr^ular  and  cannot  be  upheld.*  and  a 


States.  —  Stead  v.  Course,  4  Crandi  (U.  S.) 
403. 

Alabama.  —  Clarke  v.  Rowan,  53  Ala.  400; 
National  Bank  v.  Baker  Hill  Iron  Co.,  108  Ala. 
63s. 

Illinois.  —  Glos  v.  Swigart,  54  111,  App.  316. 

Kentucky,  —  See  WooUey  v.  Louisville,  (Ky. 
1903)  71  S.  W.  Rq).  893, 

Maine.  —  Loomis  v.  Pingree.  43  Me.  299; 
Straw  V.  Poor,  74  Me.  53. 

Maryland.  —  Guisebert  v.  Etchisoo,  51  Md. 
478. 

Missouri.  —  Corrigan  v.  Schmidt,  126  Mo. 
304. 

New  Hampshire.  —  Ainswortb  v.  Dean,  21 
N.  H,  400;  Jaquith  v.  Putney,  48  N.  H.  138. 
Texas.  —  Bean  v,  Brownwood,  91  Tex,  684. 

InMalBtiin  order  to  authorise  the  sale  of  the 
whole,  it  must  distinctly  appear  of  record  that 
such  sale  was  required  to  pay  the  taxes  and 
charges.  French  p.  Patterson,  €i.Me.  «>9; 
Wbitmore  v.  Learned,  70  Me.  376;  Lovejoy  v. 
Lant,  48  Me,  378;  Wiggin  v.  Temple,  73  Me, 
380 ;  Straw  v.  Poor,  74  Me.  53 ;  Brookinga  v. 
Woodin,  74  Me.  222. 

PrwuBad  that  Offloaz  Sold  Ho  Kna  than  Naoaa- 
aary.  —  Ives  v.  Lynn,  7  Conn.  505. 

Tana  —  TorMloanre  of  Tax  Uan.  —  Tex.  Rev. 
Stat.  (189s),  art.  5184.  providing  that  only  so 
much  property  be  sold  aa  u  necessary  to  satisfy 
the  taxes  thereon,  has  no  application  to  pro- 
ceedings in  foreclosure  of  tax  liens.  Master^ 
son  V.  State,  17  Tex.  Civ.  App.  91. 

In  Illinois,  Where  Several  Adjoining  Traota  Ara 
Levied  apon,  it  is  the  duty  of  the  sheriff  to 
offer  each  tract  separately,  and  if  no  bids  are 
made  for  one  tract,  to  add  another  to  it,  and  so 
on  until  all  the  pieces  are  offered,  and  if  no 
bid  is  made,  then  to  sell  all  the  tracts  en  masse 
for  a  reasonable  bid.  Douthett  v.  Kettle,  104 
III.  See  also  Phelps  v.  Conover,  25  IlL 

309 :  Morris  v.  Robey,  73  111.  462. 

Bate  in  Taa  Aft»  Sala  for  Tarm  of  Tean,  — 
Devine  v.  Franks,  (N.  J.  1900)  47  Atl.  Rep.  aaS. 

Standing  Timbar.  —  In  Pennsylvania,  standiiu 
timber  on  unseated  lands  cannot  be  sold  sepa- 
rately from  the  land.  With  seated  or  im- 
proved lands  it  is  different.  Treasurers'  Deeds, 
7  Pa.  Ejist.  427. 

I.  Sale  of  Exeessive  Qaantlty.  —  Commercial 
Bank  v.  Sandford.  99  Fed.  Rep.  154;  William- 
son V.  White,  loi  Ga.  276,  65  Am.  St.  Rep.  302; 
Mixon  V.  Stanley,  100  Ga.  37a;  Norres  v. 
Hays,  44  1a.  Ann.  907;  Dyer  v,  Boswdl.  39 
Hd.  471 ;  Cunningham  t'.  White,  a  Pa.  Diat. 


531 ;  Edwards  v.  Harnberser,  (Tex.  Civ.  App. 
1900)  55  S.  W.  Hep.  42. 

Two  Tenamants  on  the  Same  Lot,  each  worth 
several  thousand  dollars,  were  sold  to  satisfy 
a  tax  of  leu  than  one  hundred  dollars,  and  the 
sale  was  held  to  be  absolutely  null  and  void. 
Doane  v.  Chittenden,  25  Ga.  103.  Sec  also 
Morris  v.  Davis,  75  Ga.  169. 

CtoUatonl  Atta^  —  InJIfuxowi  Ibe  sale  may 
not  be  inqieached  in  a  collateral  proceeding,  for 
the  neslect  of  the  officer  to  cell  the  land,  by 
its  smallest  legal  subdivision.  Flynn  c  Edwards, 
36  Fed.  Rep.  873 ;  Wellshear  v.  Kelley,  69  Mo. 
343  :  Brown  v.  Walker,  85  Mo.  26a. 

5.  Bnia  Xadapeadant  of  Statntaa.  —  Cooley  on 
Taxation  (2d  ed.)  496;  Margraff  v.  Cunning- 
ham, 57  Md.  585.  See  also  Brinaon  v.  Lassiter, 
81  Ga.  40. 

Mndpla  Ocoarally  ApvUMlil*  to  Jodldal  SAla. 

—  In  Dyer  v.  Boswell,  39  Md,  471,  it  was  de- 
clared that  the  statute  restricting  the  quantity 
of  property  to  be  sold  for  taxes  merely  asserts 
a  general  principle  which  is  applicable  to  sales 
made  by  sheriffs  and  collectors,  and  has  been 
often  enforced  upon  gronnda  of  equity  and 
reason. 

%.  VnoonititittiaaaL  —  Martin  v.  Snowden,  18 

Gratt.  (Va.)  100. 

Whan  the  Law  (Aaxgad  Eadt  Traat  with  a  Dis- 
tinot  Tax,  the  sale  of  two  tracts  was  held  to  be 
not  illegal,  although  the  receipts  from  either 
were  more  than  sufficient  to  pay  the  taxes  on 
both.  Lawton  v.  U.  S.,  21  Ct.  CI.' 44.  See 
also  State  r.  Sargent,  12  Mo.  App.  336. 

4.  Sfeatnto  Baqoirlag  Sale  Whola.—  Richards 
V.  Howell,  60  Ark.  215,  holding  that  an  offer 
by  the  officer  to  sell  the  smallest  quantity  that 
the  bidder  would  accept  and  pay  the  taxes, 
invalidated  the  sale,  altliough  the  bidder  would 
not  accept  a  quantity  less  than  the  entire  tract, 
since  the  statute  required  the  whole  tract  to 
be  sold  to  the  highest  bidder. 

ft.  flala  qI  Whida  Traat  Tjlhidd.— Sonthworth  v. 
Edniands,  152  Mass^  203. 

6.  IHstinat  Faxoala  Moat  Ba  floU  Sipantdr  - 
Alabama.  —  National  Bank  tf.  Baker  Hill  Iron 
Co.,  io8  Ala.  635. 

Arkansas.  —  Pack  v.  Crawford,  29  Ark.  489 ; 
Cocks  V.  Simmons,  55  Ark.  104,  29  Am.  Sl 
Rep.  28;  Salinger  v.  Gunn,  61  Ark.  4I4. 
California.  —  TerriU  v.  Groves.  18  CaL  149. 
Gforgia.  — Morria  v.  Davis,  75  Ga.  169. 
/ndimo.  —  O'Brien   v.   Conlter,   a  BlackL 
(lad.)  4>i. 

Iowa.  —  Penn  v.  Oeniana,  19  Iowa  37a  j 
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deed  showing  that  this  course  was  pursued  is  void  upon  its  face.^  But  it  has 
been  held  that  several  adjoining  parcels  which  are  compactly  situated  and 
which  are  used  and  occupied  as  a  single  tract  may,  for  the  purposes  of  taxation, 
be  listed  and  valued  together,  and  sold  for  a  single  consideration  and  as  a 
single  parcel.*  Where  the  sale  is  by  parcels,  and  the  sale  of  one  or  more  lots 
or  parcels  produces  the  amount  actually  due  on  all  the  land  of  the  delinquent, 
the  officer  cannot  lawfully  proceed  to  sell  further.' 

•UtntM  Beqolrliiff  8ai«  of  SmallMt  8iuB«Uiit  Quutltr.  —  In  some  States  the  officer 
is  required,  under  statutes  which  have  been  held  to  be  mandatory,  to  sell  only 
the  smallest  quantity  that  any  purchaser  will  take  and  pay  the  taxes  and 
costs,^  or  to  offer  a  portion  of  the  land  of  a  specified  acreage,  before  resorting 


Byam  v.  Cook,  ai  Iowa  392 ;  Haiiwr  v.  Sexton, 
»  Iowa  44a ;  Ware  v.  Thompson,  S9  Iowa  6$. 

Kansat.  —  Long  v.  Wolf,  as  Kui.  522. 

LowMtoM.  —  Gu]f  State  Land,  etc.,  Co.  v. 
Fasnacht,  4;  La.  Ann.  1294. 

Maine.  —  Wallingford  v.  Fiske,  24  Me.  390; 
Nason  v,  Ricker,  63  Me.  381. 

Massachusetts.  —  Hayden  v.' Foster,  13  Pick. 
(Mass.)  492;  Barnes  v.  Boardman,  149  Mass. 
106. 

Mhmetota.  —  Famham  v.  Jones,  32  Minn. 
7 ;  Sanborn  v.  Mueller,  3S  Minn,  ay ;  Brown  v. 
Setzer,  39  Minn.  317. 

Mississippi.  —  Speed  v.  McKnight,  76  Miss. 
723;  Higdon  V.  Salter,  76  Miss.  766;  Baskins 
V.  Doe,  24  Miss.  431. 

Missouri.  —  State  v.  Richardson,  21  Mo.  420; 
Keene  v.  Barnes,  39  Mo.  377 ;  Yeaman  v.  L^, 
167  Mo.  61. 

Montana.  — Cmir  v.  Wright,  14  Mont,  315. 

Nm  Kor*.  — AndruB  v.  Wheeler.  (Supm.  Ct. 
Tr.  T.)  29  Misc.  (N.  Y.)  4".  See  also  Marsh 
V.  Ne-ha-sa-ne  Park  Assoc.,  25  N.  Y.  App. 
Div.  34,  reversing  (Supm.  Ct  Tr.  T.)  18  Misc. 
(N.  Y.)  3>4. 

Oregon.  —  Brentano  v.  Brentano,  41  Oregon 

15. 

Pennsylvania.  —  Woodburn  v.  Wireman,  37 
Pa.  St.  18;  Morton  v.  Harris,  9  WatU  (Pa.) 
319. 

rMMfw.  — Sheaf er  v.  Mitchell,  109  Tenn. 

Texas. — "See  Cordray  v,  Neuhaus,  25  Tex. 
Civ.  App.  247. 

Bona  Fids  Grantee  «f  Purchaser  Protected.  — 
In  Martin  v.  Ragsdale,  49  Iowa  589,  it  was 
held  that  a  grantee  in  good  faith  from  the 
purchaser  of  lands  sold  §n  masse  will  he  pro- 
tected if  he  had  no  notice  of  the  irregularity. 

1.  DMd  Vrtd  on  Faos.  —  Walker  v.  Moore,  2 
Dill.  (U.  S,)  256;  Pettus  V.  Wallace,  29  Ark. 
476;  Crane  v.  Randolph,  30  Ark.  579;  Mont- 
gomery V.  Birge,  31  Ark.  491  ;  Boardman  v. 
Bourne,  20  Iowa  134;  Ferguson  v.  Heath,  21 
Iowa  438;  Ackley  v.  Sexton,  24  Iowa  320; 
Martin  ■v.  Cole,  38  Iowa  141 ;  Norres  v.  Hays, 
44  La.  Ann.  907 ;  Tucker  v.  Whittieaey,  74  Wis. 
74- 

InslnAlBt  Two  lots  In  One  Deed,  however, 
does  not  raise  any  presumption  that  the  lots 
were  sold  en  masse.  Towie  v.  Holt,  14  Neb. 
221;  Gage  V.  Bailey,  102  111.  ti.  See  also 
Walker  v.  Boh,  32  Kan.  354. 

Deed  Showing  Oomplianee  with  Law. —  A  pur- 
chaser of  lots  sold  separately  is  entitled  to  a 
^eed  reciting  that  fact,  Vt  that  it  may  appear 


that  the  sale  was  conducted  legally.   State  v. 
Richardson,  21  Mo.  420. 
Oom^ianee  with  Law  Soffloleatly  Shown.  — 

A  deed  showing  that  the  several  tracts  con- 
veyed were  advertised  separately,  and  that  the 
purchasers  offered  to  pay  for  them  separately, 
was  held  to  show  sufficiently  that  the  lots  were 
separately  sold.  Waddingham  v.  Dickson,  17 
Colo.  223. 

S.  Certain  Lots  Bold  Together.  —  McQuesten 
V.  Swope,  12  Kan,  3a;  Hall  v.  Dodge,  18  Kan. 
377 ;  Dodge  v.  Emmons,  34  Kan.  733 ;  Mack  v. 
Price,  35  Kan.  134;  Roth  v.  Gabbert,  123  Mo. 
21 ;  Pettibone  v.  Fitzgerald,  62  Neb.  869;  Jones 
V.  Landis  Tp.,  50  N.  J.  L.  374;  Howland  v. 
Pettey,  15  R.  I.  603;  Brien  v.  O'Shaughnesjr,  3 
Lea  (Tenn.)  724. 

Two  (Htr  Lsti  OoutiitaUBg  ft  HamNtaad  and 
surrounded  by  a  common  inclosure  were 
properly  sold  in  one  parcel.  Springer  v.  U. 
S..  103  U.  5.  586. 

A  City  Lot,  within  the  meaning  of  a  statute 
providing  for  the  sale  of  "  lots  in  towns  and 
cities  "  for  delinquent  taxes,  may  consist  of  a 
thirty-acre  tract  within  the  corporate  limits. 
Texarkana  Water  Co.  v.  State,  62  Ark.  188. 

8.  Sals  Knst  £nd  When  Taxes  SatialML  — 
Washington  v.  Pratt.  8  Wheat  (U.  S.)  681, 

Ordw  of  Selling  Ohaiiged  for  Accommodation  of 
BUdors.  —  Where  the  officer,  in  the  early  part 
of  a  tax  sale,  offered  the  property  in  the  order 
prescribed  by  statute,  but  ascertaining  that 
there  were  bidders  present  who  were  anxious 
to  leave  but  desired  to  bid  on  certain  pieces 
of  property,  offered  such  pieces  out  of  their 
regular  onter,  there  waa  no  insularity  nif-' 
ficient  to  invalidate  the  sale.  Cook  v.  John 
Schroeder  Lumber  Co.,  85  Minn.  374. 
;  4.  Smallest  Quantity  That  Will  Satisfy  Tax  — 
United  Stales.  —  French  v,  Edwards,  13  Wall. 
(U.  S.)  506;  LeRoy  v.  Reeves,  5  Sawy.  (U.  S.) 
102;  Mora  V.  Nunez,  10  Fed.  Rep.  634;  Com- 
mercial Bank  v.  Sandford,  99  Fed.  Rep.  134, 
103  Fed.  Rep.  98. 

Arisona.  —  Jacobs  v,  Buck^ew,  (Arix.  1895) 
4a  Fac.  Rep.  619. 

Cidiforma.  —  Gillis  v.  Bamett,  38  Cal.  393; 
Cwpenter  v.  Gann,  51  Cal.  193;  Hcwdl  v. 
Lane,  53  Cal-  *»3;  FriaV  v.  Roe,  70  Cal.  297; 
Reynolds  v,  Lincoln,  71  Cal.  183. 

Louisiana.  —  Bristol  v.  Murff,  49  La.  Ann. 
357. 

Maine.  —  Lovejoy  v.  Lunt,  48  Me.  377. 
Michigan. —  Hall    v.    Collins,    ti7  Midi. 

617. 

Missouri.  —  Corrigan  v.  Schmidt,  126  Mo,  30^ 
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to  a  sale  of  the  whole.*  If,  however,  the  least  quantity  that  will  bring  the 
amount  due  be  the  whole  tract,  a  sale  of  the  whole  will  be  sustained.* 

(•^  iRlfl  Aoeordhig  to  ANMummit.  ■ —  The  question  as  to  the  lots  or  parcels  in 
whicn  the  land  is  to  be  sold  is  controlled,  as  a  general  rule,  by  the  assess- 
ment list.'  If  several  parcels  of  land,  separately  assessed,  be  sold  in  a  lump, 
the  sale  will  be  declared  invalid,^  and  distinct  parcels,  assessed  as  an  entirety 
and  for  a  lump  sum,  cannot  be  sold  separately,*  nor  can  a  single  tract,  so 
assessed,  be  sold  in  parts.* 

The  Offloar  b  Hot  Tamittod  to  Apportfon  tho  Tax  and  sell  the  parcels  separately, 
each  for  its  proportionate  share  of  the  whole  tax,'  and  such  a  sale  may  not  be 
upheld  by  testimony  that  the  apportionment  of  the  tax  was  a  fair  one.* 

DItUou  Vhidi  DooroMW  Valw  to  Bo  Xsdo.  — 

Bean  v,  Brownwood,  (Tex.  Civ.  App.  189S)  43 
S.  W.  Rep.  1036. 

Bonm  Fide  Salo  Uphold.  —  In  Wilson  v.  Can- 
trell,  40  S.  Car.  114,  the  tale  of  an  entire  tract, 
without  any  effort  to  divide  it,  was  sustained, 
there  bein^  no  Miggestion  of  &and  or  uafair- 
ncsa. 

A  Statute  KaUng  tho  Beod  ComIuIto  evidence 
of  the  validity  of  the  sale  and  of  the  purchaser's 
title  does  not  cure  a  failure  of  the  officer  to 
offer  for  sale  the  least  quantity  of  property 
which  would  have  satined  the  taxes.  Roth  v. 
Gabbert,  123  Mo.  31. 

1.  Offaztav^wdAodNambor^Afim. — Herring 
V.  MoMB,  71  Miss.  630;  Herron  v.  Jennings, 
(Miss.  1902)  31  So.  Rep.  965 ;  Yeaman  v.  Lepp, 
167  Mo.  61. 

In  Kissiislppl,  under  Code,  9  sai  (Code  1893, 
S  3813),  the  officer  is  required  to  "  first  offer 
forty  acres,  and  if  the  first  parcel  so  offered  do 
not  produce  the  amount  due,  then  be  shall  offer 
another  similar  subdivision,  and  so  on  until  the 
requinte  amount  be  produced."  Accordingly, 
where  the  officer  first  offered  forty  acres,  then 
another  forty  acres,  then  the  remainder,  with- 
out receiving  a  bid,  and  then  sold  the  whole 
tract,  the  sale  was  held  to  be  void.  Gregory  v. 
Brogui,  74  Miss.  694.  See  also  Hodge  v.  Wil- 
son, 12  Smed.  &  M.  (Miss.)  500;  Boisgerard  v. 
Doe,  23  Miss.  122;  Ray  v.  Murdock,  36  Miss. 
692,  in  which  a  similar  eonitmetion  is  placed 
upon  a  former  statute. 

S.  tak  of  Whole  In  Absenoe  of  Bidder  for  Fart, 
—  Sehmoele  v.  Galloway  Tp.,  44  N.  J.  L.  145; 
Hewes  v.  McLellan,  80  CaL  393.  See  also 
Wallace  v.  Berger,  25  Iowa  456. 

Sale  of  Whole  Void  Although  No  Bid  Made  en 
lait.  —  In  Hobbs  v.  Hamlet,  106  Ga.  403,  a 
sale  of  an  undivided  one-half  interest  in  twelve 
hundred  and  twenty-fire  acrea  of  land  worth 
from  five  to  six  dollars  per  acre,  for  a  tax  of 
sixteen  dollars  and  twenty  cents,  was  held  to 
be  so  excessive  as  to  vitiate  the  sale,  although 
portions  of  the  property  were  unsuccessfully 
offered, 

S.  Sale  Aooordlng  to  flsiiisifiiil  —  Ballance  v. 
Forsyth,  13  How.  (U.  S.)  18;  McQuesten  v. 
Swope,  12  Kan.  32;  Hayden  v.  Foster,  13  Pick. 
(Mass.)  493;  State  v.  Sargeant,  76  Mo.  557; 
O'NeU  V.  Tyler,  3  N.  Dak.  47. 

Where  On^  a  Fart  of  a  Tiaot  Is  Assessed  a  sale 
of  the  whole  is  a  nullity.  Reems  v.  Recorder 
of  Mortgages,  47  La.  Ann,  11 38. 

Texas  — Kay  Sell  Other  Property  than  That 
Aasesiad.—  Biymer  v.  Taylor,  5  Tex.  Civ.  App. 
103. 


Piesnmptten  that  Sale  Was  Aooordlng  to. 
ment.  —  Corbtun  v.  Orittenden,  62  Miss.  125. 
Partial  Validity  of  Assessment  and  Sale.— 

Where  property  was  assessed  and  sold  as  be- 
longing entirely  to  a  certain  heir,  who  in  fact 
was  the  owner  of  only  a  one-half  interest,  the 
sale  was  held  to  be  valid  in  respect  to  the  one- 
half,  on  the  principle  that  the  greater  indodes 
the  less.   Marti  v.  Wall,  51  La.  Ann.  946. 

Ststatory Remedy KastBe Followed.— In  Mon- 
tana it  has  been  held  that  equity  will  not 
enjoin  a  sale  of  separate  lots  under  an 
assessment  in  gross,  where  no  application  has 
been  made  to  the  board  of  equalization  to  have 
the  alleged  irregularity  in  the  assessment  cor- 
rected as  provided  by  statute^  Cobban  v. 
Hinds,  33  Mont  338 ;  Delotigbrey  v.  Hinds,  33 
Moot  260. 

4.  Traets  Sepaiately  Assessed.  —  Andrews  v. 

Senter,  32  Me.  394 ;  Higdon  t>.  Salter,  76  Miss. 
766 ;  Hewes  v.  Seal,  So  Miss.  437 ;  Yeaman  t>. 
Lepp,  167  Mo.  6t  ;  State  t>.  Hand,*  41  N.  J,  L. 
517;  Hasbrouck  Heights  Co.  v.  Township  Com- 
mittee, 66  N.  J.  L.  102;  Dcvcr  v.  Hag»ty,  43 
N.  Y.  App.  Div.  354;  Allen  v.  Conrtn^.  34 
Tex.  Civ.  App.  86. 

Tax  Lien  on  fleroral  Traets  Vot  EnfonaaUi 
Against  One.  —  Meyer  v.  Burritt,  60  Coim.  117; 
Hellman  v,  Burritt,  62  Conn.  438. 

5.  Tracts  Assessed  En  ITasse.  —  Moulton  v. 
Doran,  10  Minn.  67;  House  o.  Gumble,  78  Miss. 
259 ;  Willey  v.  Scoville,  9  Ohio  43 ;  Woodbom 
V.  Wireman,  27  Pa.  St.  18;  Morristown  v. 
King,  II  Lea  (Tenn.)  669.  See  also  Marsh  v. 
Kfr-ha-sa-ne  Park  Assoc.,  as  N.  Y.  App.  Div. 
34,  reversing  (Supm,  Ct.  Tr.  T.)  18  Misc.  (N. 
y.)  314. 

Trai^  of  Land  Containing  ss  Xneh  as  Forty 
Acres  may  be  sold  without  division  if  bo  as- 
sessed. Stewart  v.  Corbin,  25  Iowa  144,  ial- 
lowing  Corbin  v.  De  Wolf,  25  Iowa  124. 

6.  Ungls  Tn«t  80  Asiemd  Hot  DfTlsfble.— 
Shaw  V.  Kirkwood,  34  Kan.  476;  Heil  v.  Red- 
den,  38  Kan.  255 ;  Allen  v.  Morse,  73  Me.  503 ; 
Roberts  v.  Fargo  First  Nat.  Bank,  8  N.  Dak. 
504. 

Bale  by  Fsieels  TTnneoessarr  nnd«  fltatnte.  — 

In  Keely  p.  Sanders,  99  U.  5.  441,  it  was  held, 
under  a  statute  requiring  the  commissioners  to 
sell  the  "lot  or  parcel  of  land"  upon  which 
the  tax  was  assessed,  it  is  not  necessary  that 
the  land  should  have  been  sold  in  parcels. 

7.  Apportionment  Vot  Fermlssibls. —  Wyman 
V.  Baer,  46  Mich.  418;  O'Neil  v.  Tyler,  3  N. 
Dak.  47. 

8.  Sale  Vet  Sustained  by  Xvfdenoe  of  Fair 
portlrament. —  Kregelo  v.  Flint,  25  Kan.  695, 
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Uadividad  lattrMt.  —  Without  express  statutory  authority,  the  officer  may 
not,  when  the  assessment  is  of  an  entire  tract,  sell  an  undivided  interest  in 
the  land  so  as  to  constitute  the  purchaser  a  tenant  in  common  with  the  owner,' 
unless  the  interest  of  the  delinquent  is  already  an  undivided  one.' 

Btdguttoa  of  Put  Md.  —  If  less  than  the  whole  tract  be  sold,  the  portion 
offered  must  be  so  designated  as  to  enable  a  prospective  purchaser  to  identify 
it  *  or  the  sale  will  be  void.* 

(S)  Amouni  for  Which  Sale  to  Be  Made  —  (a)  Ib  eenanL  —  The  amount  for 
which  a  tax  sale  may  be  made  is  a  question  depending  for  the  most  part  upon 
the  terms  of  the  statutes.  Under  some  statutes  a  sale  is  void  if  made  for  less 
than  the  whole  amount  of  taxes,  interest,  and  costs.'  But  under  other  stat- 
utes a  valid  sale  may  be  made  for  less  than  the  whole  amount  due,*  and  such 


1.  8«lc  of  UndlTlded  Intereit  Vot  Fermlttad.  — 

CUrkev.  Strickland,  3  Curt.  (U.  S.)  439;  Rob- 
erts v.  Cban  Tin  Pen,  33  Csil.  260 ;  Cragin  v. 
Henry,  40  Iowa  158;  Corbin  v.  Inslee,  24  Kan. 
154;  Auld  V.  McAUaster,  43  Kan.  162;  Loud  v. 
Fenniman,  ig  Pick.  (Maw.)  539;  Wall  v.  Wall, 
134  Mass.  65;  Forater  v.  Forater,  129  Mass. 
S59;  Sanford  v.  Srnford,  135  Mass.  314;  Jor- 
dan f .  Hyatt,  3  BaA.  (N.  Y.)  075. 

In  Haine  the  statutory  requirement  that  the 
officer  is  to  sell  "  so  much  of  such  real  estate 
or  interest  as  is  necessary  to  pay  the  tax,"  etc., 
means  that  he  is  to  sell  an  undiTided  fraction 
of  the  whole.  To  sell  a  separate  and  distinct 
poftion  of  the  farm  would  be  as  illegal  aa  to 
■ell  the  whole  when  it  is  ooly  necessary  to  sell 
a  part.  AUea  v.  Mors^  7a  Me.  502. 

S.  Whan  DallaqMBt  Owni  Undiiided  latuoit. 
—  Harper  v.  Row^  55  CaL  13a;  Townsend  SaT. 
Bank  v.  Todd,  47  Conn,  igo;  Boyle  v.  West, 
107  La.  347. 

FaTmaat  bj  tht  Ownv  of  aa  UaOlTidad  I&tcrtst, 
of  the  taxes  due  tqr  him,  necessarily  renders 
valid  a  talc  of  the  residue  iqton  default  in  the 
payment  of  the  taxes  thereon.  Ronkendorff  v. 
Taylor,  4  Pet.  (U.  S.)  349;  Payne  v.  Danley, 
18  Ark.  441,  68  Am.  Dec  1S7 ;  Peirce  v.  Weare, 
41  Iowa  378.  See  also  Lawrence  f.  Miller,  86 
lU.  503. 

8.  Daiifniatlen  (rf  Fart  Bold. — -Townsend  Sav. 
Bank  v.  Todd,  47  Conn.  190;  Jacobs  v.  Buck- 
alew,  (Ariz.  1895)  43  Pac  Rep.  619;  Gulf  State 
Land,  etc,  Co.  v.  Faanacht,  47  La.  Ann.  1294; 
Hodi^  V.  Wilson,  12  Smed.  &  M.  (Miss.)  498. 

fx  OalifoTBla,  The  owner  of  the  lands  may 
designate,  prior  to  the  conunencement  of  the 
sale,  the  portion  be  wishes  offered;  if  he  does 
not  so  designate,  then  the  officer  shall  do  so. 
But  the  designation,  whether  by  the  owner  or 
the  officer,  must  precede  the  actual  sale  to  the 
purchaser ;  and  it  must  be  \sf  metes  and  bounds, 
s>)  that  the  purchaser  may  know  ita  exact  bound- 
ariea.   Roberto  v.  Chan  Hn  Pen,  33  Cal.  259. 

In  nUnoIs,  the  quantity  sold,  when  less  than 
the  whole,  must  be  taken  from  the  eastern  por- 
tion of  the  tract,  and  the  line  drawn  due  north 
and  south,  and  far  enough  west  of  the  most 
eastern  point  of  the  tract  to  make  the  requi- 
site quantity.  Spellman  v.  Curteniua,  12  IlL 
409. 

SofloiaMy  of  Dflilgaatlon. —  See  Cocks  v.  Sim- 
mons, 55  Ark.  104,  39  Am.  St.  Rep.  28;  Coxe 
V.  Blandes,  i  WatU  (Pa.)  533,  26  Am.  Dec.  83; 
Nance  v.  Hopkins,  10  Lea  (Tenn.)  508;  Wands 
V.  Brien,  13  Lea  (Tenn.)  73a;  Sheafe  v.  Wait, 
SO  Vt  735- 


4.  Failure  to  DetiflriiB.te  Vitiates  Sale. —  Nelson 
V.  Abematby,  74  Miss.  164. 

Curative  Statute.  — The  failure  of  the  officer 
to  designate  the  property  he  sells  invalidates 
the  sale  notwithstanding  a  statute  providing  that 
the  validity  of  the  tax  sale  shall  not  be  affected 
by  errors  in  conducting  it.  Nelson  v.  Aber- 
nathy,  74  Miss.  164. 

8,  Sals  lor  Insaffldent  Amsant  Told. —  State  v. 
Helmer,  10  Neb.  25;  O'Donohue  f.  Hendrix,  13 
Neb.  257;  Tillotson  v.  Small,  13  Neb.  202;  Mc- 
Gavock  f.  Pollack,  13  Neb.  535;  Adams  f. 
Osgood,  42  Neb.  450;  Medlaod  v.  Connell,  57 
Nd>.  10;  Grant  v,  Bartholomew.  57  Neb,  673. 
But  sec  Carman  v.  Harris,  61  Neb.  635. 
Ko      BaoeiTaUaflir  LsH  than  Vludo  Amaant. 

—  Where  the  statute  provides  that  no  bid  shall 
be  received  or  sale  made  except  for  a  sum 
covering  the  whole  amount  of  taxes  and  costs, 
a  sale  made  for  a  less  sum  is  voirl.  Renshaw  c 
Imboden,  31  La.  Ann.  661  ;  Waddill  v.  Walton, 
42  La.  Ann.  763;  Carey  v.  Cagney,  109  La.  7?; 
Douglass  V.  Lowell,  60  Kan.  339 ;  Detroit  F.  & 
M.  Ins.  Co.  V.  Wood,  118  Mich.  31 ;  Hughes  t>, 
Jordan,  118  Mich.  27.  See  also  Heywood  v. 
Weber  County,  18  Utah  57. 

Laodi  Bid  In  by  State.  —  In  Michigan,  where  it 
is  provided  by  statute  that  laods  bid  in  by  the 
state  may  be  purchased  by  persons  applying 
therefor  and  tendering.the  amount  of  taxes  and 
costs  due,  an  applicant  who  tenders  such 
amotmt  together  with  the  current  taxes  is  en- 
titled to  the  property  as  against  other  appHcanto 
who  failed  to  tender  such  current  taxes.  Wil- 
kin V.  Keith,  121  Mich.  66;  Hall  v.  Mann,  123 
Mich.  13;  Moore  v.  Auditor  Gen.,  122  Mich. 
599.  See  also  Cockburn  v.  Auditor  Gen.,  120 
Mich.  643:  Munroe  v.  Winegar,  128  Mich.  309. 
This  statute  does  not  apply  to  pi^Uc  sales. 
Berkey  v.  Burchard,  119  Mich.  105. 

In  Virginia,  it  has  been  held  under  a  statute 
providing  for  the  purchase  of  lands  bought  in 
by  the  state,  that  an  applicant  for  the  purchase 
of  such  lands,  in  specifying  the  amounts  and 
charges  he  will  pay  for  the  land,  must  mention 
the  accrued  interest.  Lewis  v.  Coons,  96  Va. 
506.    See  also  Brown  v.  Christian,  96  Va.  254. 

Tuxm  Omitted  Vot  Dlsehar^ed. —  Fishel  v. 
Stark,  49  La.  Ann.  855  ;  Medland  v.  Connell,  57 
Neb,  10.  See  also  Countryman  v.  Wasson,  78 
Minn,  p-aa  :  Peonle  v.  Buffalo,  (Supm.  Ct.  Spec. 
T.)  33  Misc.  (N.  Y.)  170.  But  compare  supra, 
this  title,  Tax  Lien  —  Termination  of  Lieu  — 
Effect  of  Alienation,  Judicial  Sale,  Etc. 
6.  8al«  Hot  IMeatod  hr  Inadaqnacy  of  Amwutt. 

—  In  Iowa,  the  fact  that  the  land  is  not  sold 
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sale  will  sometimes  operate  as  a  satisfaction  and  discharge  of  all  taxes  due, 
releasing  the  delinquent  from  further  liability,'  and  freeing  the  property  in 
the  hands  of  the  purchaser  from  all  liens  for  taxes.*  But  where  the  owner 
of  the  property,  knowing  that  the  tax^  are  less  than  the  law  requires^  allows 
the  sale  to  be  made,  and  becomes  the  purchaser  himself,  the  state  may  subject 
the  same  land  to  the  satisfaction  of  the  deficiency.' 

A  Sflfleloiiey  of  a  Mere  Trifle  will  not  affect  the  validity  of  the  sale.^ 
{Ti)  Ezomlve  Amount.  —  In  the  absence  of  validating  statutes,  a  sale  of  prop- 
erty for  the  satisfaction  of  an  amount  of  taxes  in  excess  of  the  amount  lawfully 
due  is  without  jurisdiction  and  void,  both  as  to  the  illegal  excess,  and  the 
amount  for  which  the  sale  might  lawfully  have  been  made.*  It  is  a  presump- 
tion of  law  that  when  the  land  has  been  sold  for  taxes,  in  part  illegal,  some 
portion  of  the  land  is  taken  to  satisfy  an  illegal  demand,  and  would  not  have 


for  all  the  delinquent  taxes  is  aa  irregularity 
meMy,  which  will  not  defeat  the  sale  after  the 
execution  and  recording  of  the  tax  deed  made 
in  pursuance  thereof.  Kessey  v.  Connell,  68 
Iowa  430 ;  Hough  v.  Easley,  47  Iowa  330 ;  Shoe- 
maker V.  Laccy,  38  Iowa  277 ;  Preston  v.  Van 
Gorder,  31  Iowa  250. 

In  New  York  a  Bale  Kade  for  One  AiMMmeiit 
Oa^,  when  there  are  other  taxes  in  arrears,  is 
valid. '  People  v.  Coler,  46  N.  Y.  App.  Div. 
237- 

8ale  of  Land  for  City  Tazee, —  In  Pennsyl- 
vania, under  a  statutory  provision  that  lands 
shall  not  be  sold  for  city  taxes  ualesa  the 
amount  of  the  taxes  due  shall  exceed  twenty 
dollars,  there  may  be  a  tale  under  a  lien  for 
less  than  that  amount,  if  all  the  taxes  against 
such  land  aggregate  more  than  twenty  dollars. 
Bole  V.  McKelvy,  189  Pa.  St.  505, 

Two  Bales  of  siune  Property. —  Where  land  was 
sold  for  the  taxes  of  later  years  and  was  subse- 
quently sold  for  the  taxes  of  prior  years,  the 
first  sate  gave  a  paramount  title.  Bowman  v. 
Thompson,  36  Iowa  505.  But  see  Crowell  v. 
Merrill,  60  Iowa  53,  in  which  a  second  sale  of 
land  for  railroad  taxes  was  upheld. 

In  HaasaohnsettH  the  same  land  may  be  sold 
at  separate  sales  for  the  taxes  of  two  successive 
years.  In  such  case  the  purchaser  at  the  sec- 
ond sale  and  for  the  later  tax  acquires  title  to 
the  property.  Keen  v.  Sheehan,  154  Mass.  208. 
But  a  single  sale  under  two  warrants  for  the 
taxes  of  two  years  is  valid.  Lancy  v.  Snow, 
180  Mass.  411. 

Validity  or  Sale  Where  Prloe  Is  Kot  Bafonded. 
—  Where  a  county  made  a  sale  of  land  for  one- 
tenth  of  the  taxes  due,  but  the  price  paid  was 
not  refunded  to  the  purchaser,  it  was  held  that 
the  sale  was  binding  between  the  county  and 
the  purchaser.  Munger  v.  Halden,  83  Minn. 
490. 

Bale  fbr  City  Tucei  After  Ma  for  Bute  TaMk— 

West  V.  Negrotto,  53  La.  Ann.  381. 

1.  Owner  Beleaied.  —  Phillips  v.  Wilmarth, 

9S  Iowa  32. 

2.  Property  Freed  from  Tar  liens.  —  Thoring- 
ton  V.  Montgomery,  88  Ala.  548;  Law  v.  People, 
116  III.  244;  Preston  v.  Van  Gorder,  31  Iowa 
250;  Bradley  v.  Hintrager,  61  Iowa  337. 

S.  Farnhaae  by  Owatet.  —  Shelley  v.  St. 
Charles  County,  28  Fed.  Rep.  875;  State  v. 
Eddy.  41  W.  Vb.  95.  See  also  Thorington  v. 
MontfTomery,  94  Ala.  266 ;  Bowman  v.  Eckstien, 
46  Iowa  rS.t. 

4,  WtW  JMxAvtBf  If9^  ftWr-'  Ireland  v. 


George,  41  Kan.  751 ;  London,  etc.,  Mortg.  Co. 
V.  Gibson,  77  Minn.  394. 

S.  Sale  for  ExDanive  Taxes  Void  —  United 
Slates.  —  Hodgdon  v.  Burleigh,  4  Fed.  Rep.  1 1 1. 

California.  —  Harden  burgh  v.  Kidd,  to  Cal. 
402;  Wills  V.  Austin,  53  CaL  152;  Boston  Tun- 
nel Co.  V.  McKenzie,  67  Cal.  485;  ICnox  v. - 
Higby,  76  CaL  264:  Miller  v.  Williams,  135 
Cal.  183. 

Colorado.  —  Cramer  v.  Armstrong,  28  Colo. 

496. 

Dakota-  —  Bode  v.  New  England  Invest.  Co., 
6  Dak.  499. 

Florida.  —  Brown  v.  Snell,  6  Fla.  741 ;  Gra- 
ham V.  Florida  Land,  etc.,  Co.,  33  Fla.  356. 

Illinois.  —  McLaughlin  v.  Thompson,  55  III. 
249;  Drake  v.  Ogden,  128  111.  603. 

Indiana.  —  McQuilkin  v.  Doe,  8  Blackf.  (Ind.) 
581 ;  Noble  v.  Indianapolis,  16  Ind.  506. 

Kansas.  —  McQuesten  v.  Swope,  13  Kan.  32, 
Kentucky.  —  Smith  v.  Ryan,  88  Ky.  636 ;  Car- 
lisle V.  Cassady,  (Ky.  1898)  46  S.  W.  Rep.  490: 
Fish  V.  Genett,  (Ky.  1900)  56  S.  W.  R^  813. 

Louitiana.  —  Rougelot  v.  Qtiick,  34  La.  Ann. 
123;  Hansen  v.  Mauberret,  52  La.  Ann.  1565. 

Maine.  —  Elwell  v.  Shaw,  i  Me.  339 ;  Baricer 
V.  Blake,  36  Me.  433. 

Massachusetts.  —  Bangs  v.  Snow,  t  Mass. 
181;  Libby  t>.  Bumham,  15  Mass.  144. 

Michigan,  —  Hammontree  v.  Lott,  40  Mich. 
190;  Tillotson  V.  Webber,  96  Mich.  144. 

Mississippi.  —  Dogan  v.  Griflin,  51  Miss.  782; 
Beard  v.  Green,  51  Miss.  856;  Shattuck  v. 
Daniel,  52  Miss.  834;  Gamble  v.  Witty,  55  Miss. 
26 ;  Peterson  v.  Kittredge,  65  Miss.  33. 

Nebraska.  —  McCann  v.  Merriam,   1 1  Neb. 
241;  Covell  V.  Young,  11  Neb.  510.    But  see 
the  later  case  of  Hall  v.  Moore,  (Neb.  1902)  92 
W.  Rep.  294. 
New  Hampshire.  —  Butterick  v.  Nashua  Iron, 
etc.,  Co.,,  59  N.  H.  392. 

New  Jersey.  —  State  v.  Jersey  Gty,  37  N.  J. 
L.  39. 

New  York.  —  People  v.  Hagadom,  3S  Hun 
(N.  Y.)  610,  affirmed  104  N.  Y.  516;  Turner  v. 
Boyce,  (Supm.  Ct.  Spec.  T.)  11  Misc.  (N.  Y.) 
502;  Loomis  V.  Semper,  (Supm.  Ct.  Spec  T.)  38 
Misc.  (N.  Y.)  567. 

North  Dakota.  —  Lee  v.  Crawford,  10  N. 
Dak.  483. 

Ohio.  —  Kemper  r.  MeCelland,  19  Ohio  308; 
Younglove  v.  Hackman,  43  Ohio  St.  69. 

Rhode  Island.  —  Young  v.  Joslin,  13  •  R.  L 
67s. 

C/*0ft.— A^)Cr  V,  Moon,  24  Utah  241. 
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been  sold  at  all  if  only  what  was  lawful  had  been  called  for.'  And  so,  if  the 
sale  be  made  for  a  sum  including  costs  and  charges  not  lawfully  taxable, 
it  is  void.* 

Bra  Wlm  the  Bmu  Ii  a  Vary  Tnrig^tfliwiit  8am  the  sale  cannot  be  upheld.'  The 
maxim  de  minimis  non  curat  lex  can  scarcely  be  said  to  have  any  application 
to  tax  sales,^  the  rule  being  that  the  sale  is  void  if  the  excess  is  as  much  as 
the  smallest  fractional  coin  authorized  by  law.*    There  is  authority,  however, 


Vermont.  —  Drew  v.  D&vis,  lo  Vt  506,  33 
Am.  Dec.  213 ;  Cummings  v.  Holt,  56  Vt  384. 

Tlw  Deed  Ii  Void  oa  lu  Face  when  it  shows 
Uiat  a  portioD  o£  the  taxes  for  whi^  the  land 
was  sold  could  not  have  been  legally  levied. 
Wills  V.  Austin,  53  Cal.  152. 

A  Double  Error,  which  unlawfully  increases 
one  item,  but  decreases  another  so  that  the 
total  amount  is  brought  below  that  which  might 
l^ally  be  collected,  does  not  invalidate  the  sale. 
Hammond  v.  Carter,  155  111.  579. 

Payment  of  L^al  Taxes  Condition  PreeedMit  to 
BaUet —  Hansen  v.  Maoberret,  53  La.  Ann.  1565. 

CHBoar  UaUi  as  Traipaaier.  —  Libby  v.  Bum- 
ham,  IS  Mass.  144;  Drew  v.  Davis,  10  Vt.  506, 
33  Am.  Dec.  213. 

Zqjnnetlon  —  Execution  of  Deed  Enjoined.  — 
Axtell  f.  Gerlach,  67  Cal.  483- 

Collection  Enjoined.  —  Knapp  v.  King 
County,  17  Wash.  567- 

Iqjtuutlon  Sapeneded  by  Stotatmr  Benudy.  — 
Cobban  v.  Hind^  J3  Moot.  338. 

BsdreM  FarehMHr.  —  A  purchaser  at  a  tax 
sale  which  proves  to  be  invalid  is  entitled  to 
be  reimbursed  to  the  extent  of  the  legal  taxes 
and  charges,  but  not  the  illegal  excess.  Young- 
love  V,  Hackman,  43  Ohio  St.  69. 

The  Costs  of  the  Illegal  Sale  are  not  required 
to  be  paid  by  the  delinquent,  and  cannot  be  col- 
lected by  a  purchaser  who  has  paid  them  as  part 
of  the  purchase  price.  Covell  v.  Young,  it 
Nd>.  510. 

BMlgnatieBofCommlidon as  "Faulty"  tamt^ 
terlaL  — Fish  v.  Genett,  (Ky.  1900)  $6  S.  W. 
Rep.  813. 

Amonnt  Bold  For  Determined  by  Beeord.— 
Cooper  V.  Freeman  Lumber  Co.,  61  Ark.  36. 

Foil  Tax  Properly  Inelnded.  —  A  statute  mak- 
ing the  failure  to  pay  poll  tax  a  misdemeanor, 
does  not  take  away  the  right  of  the  state  to  col- 
lect the  tax  1^  a  sale  of  property.  Wilson  v. 
Cantrell,  40  S.  Car.  114. 

1.  FMNramptlon.  —  Silsbee  t>.  Stoclde,  44  Mich. 
5^9- 

8.  Bxeewlve  Costs  and  Charges  —  Arkansas.  — 
Pack  V.  Crawford,  29  Ark.  489 ;  Cooper  v. 
Freeman  Lumber  Co.,  61  Ark.  3ti;  Darter  v. 
Houser,  63  Ark.  475 ;  Muskegon  Lumber  Co.  v. 
Brown,  66  Ark.  539. 

California,  —  Harper  v.  Rowe,  S3  Cal.  233- 

Iltinois.  —  Fuller  v.  Shedd,  161  111.  462,  5a 
Am.  St.  Rep.  380. 

Kansas.  —  Genthner  v.  Lewis,  24  Kan.  310; 
Hapgood  V.  Morten,  28  Kan.  764 ;  Board  of 
Regents  v.  Linscott,  30  Kan.  240 ;  Harris  v. 
Curran,  32  Kan.  580;  Tmesdell  V.  Peck,  2  Kan. 
App.  533. 

Michigan.  —  Case  v.  Dean,  16  Mich.  12; 
Wi^r  V.  Bowley,  104  Mich.  38. 

North  Dakota.  —  Lee  v.  Crawford,  10  N. 
Dak.  48a. 

T«xat.  —  Eustis  V.  Henrietta,  91  Tex.  325; 


May  V.  Jackson,  (Tex.  Civ.  App.  1903)  73  S. 
W.  Rep.  988. 

Utah.  —  Olsen  v.  Bagley,  10  Utah  492. 
Wisconsin.  —  Kimball  v.  Ballard,  19  Wis.  601, 
88  Am.  Dec.  705  ;  Pierce  v.  Schutt,  ao  Wis.  433. 

ni^al  Interest.  — Rellstab  v.  Belmar,  58  N. 
J.  L.  489;  Landis  v.  Vineland,  (N.  J.  1899)  43 
Atl.  Rep.  569. 

Costs  Bot  Aoemed  at  Time  of  lodgment  — 
A  sale  under  a  judgment  which  includes  costs 
not  accrued  at  the  time  of  its  rendition,  but  to 
accrue  subsequently,  passes  no  title.  Combs  v. 
Goff,  137  lii-  431 :  Gage  v.  Xorons,  138  111.  590; 
G^  V.  Goudy,  141  111.  315. 

Inelndlng  Forfeited  Fees.  —  Under  a  Kansas 
statute  providing  that  the  printer  shall  forfeit 
his  fees  for  failure  to  transmit  to  the  county 
treasurer  within  a  specified  time  the  proof  of 
the  publication  of  the  notice,  where  the  statute 
was  not  complied  with,  the  inclusion  of  such 
fees  in  the  amount  for  which  the  land  is  sold, 
invalidates  the  sale.  Fox  v.  Cross,  39  Kan.  350; 
Blanchard  v.  Hatcher,  40  Kan.  350 ;  Jackson  v. 
Challiss,  41  Kan.  249;  Douglass  v.  Craig,  58 
Kan.  814,  48  Pac.  Rep.  917 ;  Douglass  v.  Walker, 
57  Kan,  328,  reversing  2  Kan.  App.  706, 

Prioe  of  Bevenne  Stamp  Beqnired  by  Unoonsti- 
tntionol  Statute.  —  Including  the  sum  of  five 
cents  for  United  States  revenue  stamp,  imposed 
by  an  unauthorized  Act  of  Congress  upon  each 
certificate,  renders  the  sale  void.  Harden  v.  Co- 
lumbia County,  33  Wis.  445,  14  Am.  Rep.  763; 
Baker  v.  Columbia  County,  39  Wis.  447. 

Bale  Vot  Open  to  Attaok  After  Period  of  Llmlta- 
tion.  —  Milledge  v.  Coleman,  47  Wisi  184, 

A  Btatnte  Coring  Irr^olarlty  has  no  validating 
effect  on  a  sale  made  for  an  excessive  sum. 
Cooper  V.  Freeman  Lumber  Co.,  61  Ark.  36. 

What  Are  Proper  CosU.  —  See  Sayers  v.  O'Con- 
nor, 134  Mich.  356;  Baker  v.  Cox,  79  Miss.  306. 

8.  Sole  Vitiated  by  Trifling  Exeess.  —  In  the 
following  cases  sales  have  been  held  invalid  by 
reason  of  unlawful  excess  varying  in  amonnt 
from  five  cents  to  one  dollar ;  Goodnim  v. 
Ayers,  56  Ark.  93;  Cooper  v.  Freeman  Lumber 
Co.,  61  Ark.  36;  Salinger  v.  Gunn,  61  Ark. 
414;  Harper  v.  Rowe,  53  Cal.  233;  Huse  v. 
Merriam,  2  Me.  376;  Boyden  v.  Moore,  s 
Mass.  365 ;  Burroughs  v.  Goff,  64  Mich.  464 ; 
Wells  V.  Burbank,  17  N.  H.  30.1. 

4.  Kaxim  Not  AppUoable,  —  Miller  v.  Williams, 
135  Cal.  183;  Huse  v.  Merriam,  2  Me.  376; 
Wells  V.  Burbank,  17  N.  H.  393. 

B.  Excess  of  Smallest  Coin  Fatal.  —  Treadwell 
V.  Patterson,  51  Cal.  637;  Doland  v.  Mooney,  79 
Cal.  137:  Glidden  v.  Chase,  35  Me.  90,  56  Am. 
Dec.  690 ;  Boyden  v.  Moore,  5  Mass.  365. 

Beoion  fltr  Bole.  —  A  trivial  sum  exacted  of 
each  taxpayer  becomes  a  matter  of  importance 
as  applied  to  the  body  of  the  taxpayers  at  large, 
and  may  become  important  in  amount  to  each 
individual  owner  of  property  by  reason  of  the 
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to  the  effect  that  a  slight  miscalculation  by  the  officer  In  computing  tlie 
amount  of  taxes  and  casts,  by  which  property  is  sold  for  a  small  sum  more 
than  the  amount  actually  due,  but  which  does  not  materially  change  the  result 
or  work  any  appreciable  injury  to  the  owner,  will  not  vitiate  the  sale;  •  and 
it  seems  that  where  a  certain  <tum  is  claimed  to  be  excessive  but  is  not  clearly 
shown  to  be  so,  and  there  are  possible  explanations  therefor  consistent  with 
its  legality,  the  presumption  will  be  that  it  was  lawfully  included  in  the 
amount  for  which  the  sale  was  made.' 

BtatntH  ohMging  Sni*.  —  In  some  states  it  has  been  held,  under  special  stat- 
utes so  proviJing,  that  a  sale  is  not  rendered  invalid  because  a  portion  of  the 
amount  for  which  the  sale  is  made  is  illegal  or  erroneous,  if  the  amount 
includes  taxes  for  which  the  property  might  lawfully  have  been  sold.'  Where 
the  constitutionality  of  such  a  statute  was  directly  assailed  it  was  upheld  on 
the  ground  that  the  power  to  sell  arises  from  the  portion  of  the  tax  which  is 
legal,  and  that,  as  the  illegal  portion  is  refunded  to  the  owner,  he  is  not 
prejudiced  thereby.*  In  one  instance,  the  statute  was  held  unconstitutional,* 
and  it  is  undoubtedly  true  that  a  legislature  cannot  give  such  a  statute  a 
retroactive  operation,  as  that  would  deprive  the  owner  of  nis  property  without 
process  of  law.* 

(6)  Opportunity  for  Competition  at  Sale.  —  The  sale  is  required  to  be  made 
publicly  and  fairly,  with  an  opportunity  for  competition  in  the  bidding.'  As 


continued  exactions  of  successtve  yean.  Lnfkin 
V.  GaWeston,  73  Tex.  340. 

1.  Immaterial  Exoeu.  —  O'Grady  v.  Barnhuel. 
A3  Cal.  X87 ;  HaTurd  v.  Day,  £3  Miis.  748. 

In  Vew  Ttric,  where  the  officer  retonied  four 
cent*  too  much,  the  mistake  was  held  not  to  in- 
validate the  sale;  the  maxim  de  minimis,  etc., 
being  held  to  apply.  Colmao  f .  Shattuck,  62  N. 
Y.  353. 

In  Ohifi,  the  sale  is  not  affected  by  an  over- 
cbarge  of  tax  subsequent  to  tbe  forfeiture  to  the 
sute  for  nonpayment.  Winder  v.  Sterling,  7 
Ohio  (pt.  ii.)  191. 

S.  VMEplaimei  Oosti  Fraramed  toBctigaL  — 
Drennan  v.  Beierlein,  49  Mich,  xjz ;  Sails  v. 
Barons,  40  Kan.  697;  Crooks  v.  Wfaitford.  47 
Mich.  283. 

TsrisDM  betwosn  Oertifleats  and  Desd.  —  The 

recital  by  the  deed  of  an  amount  fifty  cents  in 
excess  of  that  in  the  certificate  was  held  not  to 
show  an  excessive  sale,  the  presumption  being 
in  favor  of  the  regulari^  of  official  action.  Do- 
land  V.  Mooney,  79  C^.  137. 

S.  Sals  Bnpported  by  Valid  Taxes  —  Georgia.  — 
Montford  v.  Allen,  111  Ga.  18. 

In  Barnes  v.  Lewis,  98  Ga.  SS8,  it  was  held 
that  where  lands  held  in  trust  were  sold  for  an 
amount  improperly  including  the  poll  tax  of  the 
trustee,  the  purchaser  obtained  title  against  the 
cettuit  que  trustent. 

Iowa. '—  Sully  v.  Kuehl,  30  Iowa  275 ;  Hurley 
V.  Powdl,  31  Iowa  64;  Rhodes  v.  Sexton,  33 
Iowa  540 ;  Genther  v.  Fuller,  36  Iowa  604 ; 
Coming  Town  Co.  v.  Davis,  44  Iowa  622; 
Parker  v.  Cochran,  64  Iowa  757. 

Louisiana.  —  Clifford  v.  Michiner,  49  La. 
Ann.  isit. 

Mastachusetts.  —  Cone  v.  Forest,  ia6  Mass. 
97 :  Southworth  v.  Fdmands,  153  Mass.  203. 

Missouri.  —  Bird  v.  Sellers,  113  Mo.  580. 

North  /><iJbote.  —  Shuttuck  v.  SmiA,  6  N. 
Dak.  s6. 

South  Carolina.  —  See  Wilson  v.  Cantrell,  40 
S.  Car.  114. 


M*  Valid  BBloH  Tx«  Amoutt  Tmidand.— 

Carter  v.  Hadley,  59  Miss.  130;  Coitmm  «. 
Crittendea,  62  Miss.  125;  Lewis  v.  VldEdHux, 
etc.,  R.  Co.,  67  Miss.  82;  Comdins  v.  Dunn, 
17  Pa.  Co.  Ct.  566;  Wheeler  v.  Winn,  S3  Pa. 
St.  122,  91  Am.  Dec.  t86. 

In  Vehnskk,  owing  to  the  omission  of  the 
legislature  to  provide  a  seal  for  the  county 
treasurer,  a  tax  sale  does  not  divest  the  title 
of  the  owner  but  only  operates  as  an  assignment 
of  the  tax  lien,  and  consequently  a  sale  for  an 
excessive  amount  is  not  invalid.  Hall  v.  Moore, 
(Neb.  igoa)  92  N.  W.  Rep.  294. 

EtUsdw  of  nisgal  TaxM  Tm  Xnoon^elMt  upon 
the  question  as  to  the  validity  of  the  sate,  riocc, 
under  the  statute,  the  partial  invalidi^  of  the  tax 
is  immaterial.   Eldridge  v.  Kuehl,  27  Iowa  ifie. 

4.  GtmtltntlsnaL  —  Parker  v.  Sexton,  19  Iowa 
421. 

6.  UaoomtitBtioiud. — Mich.  Comp.  L.,  9  1129. 
providing  that  no  sale  shall  be  held  invalid 
unless  it  be  made  to  appear  that  all  le^ 
taxes  are  paid  or  tendered,  and  that  all  taxes 
shall  be  presumed  to  he  legally  assessed  until 
the  contrary  is  affirmatively  shown,  is  uncon- 
stitutional 50  far  as  it  sustains  sales  for  taxes 
which  are  in  part  illegal.  Stlsbee  v.  Stodde. 
44  Mich.  561. 

6.  0BntlT*8tatiitaHetBetrMetlT».  — Where  a 
sale  is  made  for  a  sum  in  excess  of  that  author- 
ized by  law  and  is  consequently  void,  the  title 
of  the  owner  remains  the  same  after  Ae  sale 
as  before  it,  and  it  is  clearly  beyond  the  power 
of  the  legislature,  at  a  subsequent  time,  to 
dtvest  a  title  which  no  process  of  law  had 
impaired.    Harper  v.  Rowe,  S3  Cal.  233. 

7.  OppoitOBity  for  Competition.  —  Brown  v. 
Hogle.  30  Tll.  119:  Stevens  v.  Williams,  70  Ind. 
536;  Burdick  v.  Bingham,  38  Minn.  482;  Lyon 
County  V.  Ross,  34  Nev.  103;  Cntde  v.  Brock- 
way,  3a  Pa.  St.  45. 

Oennty  Kot  to  Compete  in  Blddfaif,  —  Lovdace 
V.  Tabor  Mines,  etc.,  Co.,  29  Colo.  63.    See  also 
Charlton  v.  Kelly,  34  Colo.  273. 
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a  general  rule,  fraud  is  perpetrated  upon  the  owner  and  the  sale  rendered  void 
by  any  conduct  on  the  part  of  the  officer  which  prevents  the  attendance  of 
bidders,  or  a  fair  competition  among  those  who  are  present,'  or  any  arrange- 
ment between  the  officer  and  the  purchaser  whereby  a  private  sale  is  substi- 
tuted for  the  public  sale  contemplated  by  law.*  A  misrepresentation  by  the 


fihiear.  —  Lyon  County  v.  Row.  S4  Nev.  102. 
See  also  Andnia  v.  Wheeler.  2a  N.  Y.  App. 
Di¥.  596. 

Bight  to  Ml  at  FriTmto  S&le.  —  In  Nebraska. 
where  lands  had  been  advertised,  and  not  sold 
for  lack  of  bidders,  the  treasurer  could  sell 
the  aame  at  prirate  sale,  and  was  not  required 
to  give  notice  of,  or  innte  competition  at, 
meh  sale.   Kittle  v.  Shervin,  11  Neb.  65. 

RtPort  Prior  to  Private  5"afe.  — But  he  had 
no  right  to  sell  at  a  private  sale  until  after  his 
report  of  sales  of  land  at  public  sale  was  made, 
and  filed  in  the  office  of  the  county  clerk.  State 
V.  Helmer,  to  Neb.  35 ;  Medland  v.  Connell,  57 
Neb.  10;  Johnson  v.  Finley,  54  Neb.  733;  Med- 
land p.  Linton,  60  Nd>.  249;  Gallentine  v. 
Fnllcrton,  (Neb.  1903)  93  N.  W.  Rep.  932. 

Reeitalt  in  Deed.  —  And  a  deed  purporting 
to  have  been  founded  on  a  private  sale  must 
recite  that  the  land  had  been  previously  exposed 
for  sale  at  a  public  sale,  and  not  sold  for  lack 
of  bidders.    Ludden  v.  Hansen,  17  Neb.  354- 

Anction  Sals  to  Be  Shown  Becord.  —  The 
record  must  show  that  the  sale  was  made  by 
auction.  A  recitel  in  the  deed  to  that  effect  is 
no  evidence  that  the  sale  was  so  made.  Nason 
V.  Richer,  63  Me.  381. 

1.  Freventlim  of  Compstltlon  by  Offlear. — 
Townsend  Sav.  Bank  v.  Todd,  47  Conn.  190; 
Gage  f.  Graham,  57  111.  144;  Bidiford  v.  Poor, 
68  N.  H.  443.  See  also  Twombly  v.  Kimbrough, 
24  Ark.  460. 

ZnterfsmiM  by  Eqnlty.  —  Tax  sales,  whenever 
characterized  fraud  or  unfairness,  should 
be  set  aside,  or  the  purchaser  be  required  to  hold 
the  tide  in  trust  for  the  owner.  A  court  of 
equity  is  the  proper  tribunal  to  afford  relief. 
Slater  v.  Maxwell,  6  Wall.  (U.  S.)  a«8;  Schenk 
V.  Peay,  i  Dill.  (U.  S.)  267. 

In  Kaasaahaaettsit  was  held  that  a  sale  is  not 
invalidated  by  reason  of  the  fact  that  the  officer 
announces  at  the  sale  that  he  hopes  no  one  win 
bid  more  than  the  amount  of  the  taxes,  interest, 
and  charges,  because  of  the  difficulty  in  dis- 
posing of  the  surplus.  Southworth  v.  Edmands, 
153  Mass.  203. 

Inadeqnaey  of  Price  does  not,  in  itself,  con- 
stitute a  valid  objection  to  the  sale.  Slater  v. 
Maxwell,  6  Wall.  (U.  S.)  268;  Crosby  v.  Bon- 
nowsky,  29  Tex.  Civ.  App.  455, 

Owner  Held  Hot  Pr^ndleed. —  In  Howland  v. 
Fettey,  15  R.  I.  603,  it  was  held  that  an  under- 
standing among  the  bidders  that  the  owner  was 
to  receive  the  land  back  upon  reimbursing  the 
purchaser  was  not  prejudicial  to  the  owner 
where  the  land  was  offered  to  him  by  the  pur- 
chaser for  the  price  paid,  with  costs  and 
expenses,  which  offer  he  did  not  accept,  though 
able  to  do  so,  and  never  at  any  time  oPFered 
to  redeem  the  land. 

9.  Trand  and  GoUnuon. —  A  tax  deed  is  void 
as  to  a  mortgagee  who  purchased  under  fore- 
dosnre  of  his  mortgage  after  the  execution  ot 


the  deed,  where  the  mortgagor,  in  his  capacity 
as  conn^  treasurer,  fraudulently  informed  the 
mortgagee  that  there  were  no  unpaid  taxes  on 
the  land,  and  by  collusion  with  the  grantee  in 
the  deed  attempted  to  cut  off  the  mortgagee's 
interest  by  a  sale  for  taxes.  Christian  v. 
Soderberg,  118  Mich.  47. 

Vaoti  Vitiating  Sale.  •—  Where  the  officer  does 
not  sell  the  lands  at  public  auction,  at  required 
by  law,  but  simply  allows  persona  who  deure 
to  purchase,  to  hand  him  slips  of  paper  de- 
scribing the  lands  which  they  wish  to  purchase, 
and  the  officer  then  at  his  leisnre  enters  these 
lands  on  his  books  as  regularly  sold  at  pub- 
lic auction  and  issues  to  the  purchaser  certifi- 
cates in  ordinary  form,  such  a  sale  is  illegal 
and  voidable  if  not  void,  and  may  be  proven 
so  by  testimony  aa  to  the  general  conduct  of 
the  officer  without  identifying  any  particular 
tract  illegally  sold.  Young  v.  Rheinecher,  as 
Kan.  366.  See  also  Am  v.  Hoppin,  as  Kan. 
707. 

Delivery  of  Certlflcata  Enjoined.  —  Where  the 
owner  of  property  sold  for  taxes  was  prevented 
from  placing  a  bid  thereon  at  the  sale  by  reason 
of  collusion  between  the  officer  and  the  pur- 
chaser, equity  will  restrain  the  delivery  of  the 
certificate  of  sale.  Glos  v,  Swigart,  156  111. 
229. 

Iowa.  —  Where  the  person  wishing  to  buy, 
handed  to  the  officer  a  list  of  the  lands  on 
which  he  was  willing  to  bid  the  amount  of 
taxes  due,  and  there  being  no  competition  such 
bid  was  received,  and  the  land  regarded  as 
sold,  without  any  public  announcement,  the 
sale  was  upheld.  Leavitt  v.  Watson,  37  Iowa 
93,  foUowed  in  Slocum  v,  Slocum,  70  Iowa  3S9< 
Compare  Butler  v.  Delano,  4a  Iowa  350,  in 
whldi  It  was  declared  that  this  case  went  to  the 
very  vetge  in  sustaining  tax  sales,  but  perhaps 
not  beyond  the  requirement  of  the  law  creat- 
ing presumptions  in  favor  of  the  validity  of 
tax  sales.  FoUowed  in  Thompson  v.  Ware,  43 
Iowa  4ss;  Miller  v.  Corhin,  46  Iowa  150; 
Chandler  v.  Keeler,  46  Iowa  596;  Truesdell  v. 
Green,  57  Iowa  215. 

Irregnlarity  Cored  by  Lapse  of  Tims.  —  Where  a 
person  gave  money  to  the  officer  and  requested 
that  lands  for  which  there  were  no  bidders 
be  struck  off  to  him,  and  at  the  sale,  certain 
lots,  being  publicly  offered  without  receiving 
a  bid,  were  struck  off  to  him,  the  officer  acting 
in  good  faith  in  so  doing,  it  was  held  that 
while  the  sale  did  not  comply  with  the  statute 
it  was  a  sale  in  fact  and  that  the  irregularity 
was  cured  by  lapse  of  time.  Dodge  v.  Emmons. 
34  Kan.  73*. 

Collateral  Attaek.  —  In  Wallace  v.  Interna- 
tional Paper  Co.,  70  N.  Y.  App.  Div.  298,  it  was 
held  that  an  erroneous  statement  made  by  the 
comptroller  to  the  owner  of  certain  lands,  to 
the  effect  that  there  was  no  unpaid  tax  thereon 
for  a  certain  year,  does  not  render  a  subse- 
quent sale  of  the  land  for  such  unpaid  tax 
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purchaser  to  prevent  competition,'  or  i  combination  among  the  purchasers 
to  the  effect  that  they  will  not  bid  against  each  other,  or  that  they  will 
take  turns  in  bidding,  will  render  the  sale  void.'  But  an  agreement  between 
two  or  more  persons  to  bid  jointly,  if  not  made  to  prevent  competition, 
but  for  the  purpose  of  protecting  their  own  interest,  is  not  fraudulent.' 
And  the  mere  fact  that  one  acts  as  the  agent  of  two  purchasers,  or  that 
two  agents  act  for  one  purchaser,*  or  that  both  principal  and  agent  are 
present  and  bid,'  does  not  per  se  constitute  a  fraudulent  and  illegal  com* 
bination.  Nor  is  an  illegal  combination  to  be  implied  from  the  fact  Chat 
there  is  no  competition  among  the  parties  present.*  The  fraud  on  the  part 
of  the  purchaser  at  the  sale  will  not  defeat  the  title  of  a  subsequent  purchaser 
for  value,  and  without  notice  of  the  fraud. ''^  And  it  has  been  held  that  the 
purchaser  at  the  sale  will  not  be  affected  by  the  fraud  of  others,  to  which  he 
IS  not  a jparty.  and  of  which  he  was  ignorant.** 

(7)  Terms  of  Sale.  —  The  Sale  Knit  Ba  for  Cuh,  unless  credit  is  expressly  author- 
ized to  be  given.*    But  it  seems  that,  while  a  definite  stipulation  for  credit 


void,  but  at  most  merely  TOidable  and  not  open 
to  collateral  attack. 

1.  KIiraprMantation  ^ij  Pnnhaaar  to  Fnreut 
Compatitlon.  — Where  the  purchaser  prevented 
competition  by  representing  that  it  was  useless 
to  piircbaae,  as  the  owner  would  defeat  the  sale 
by  redemption,  and  thereby  be  was  enabled  to 
triqr  £ar  a  trifling  amount,  the  sale  was  ad- 
judged void.  Slater  f.  Maxwell,  6  Wall. 
(U.  S.)  368. 

One  who  induces  others  to  refrain  from  bid- 
ding at  the  sale  by  representing  that  he  desires 
to  boy  in  the  land  for  the  defendant  in  the  tax 
suit,  and  who  so  purchases  at  such  sale,  will 
be  treated  as  the  trustee  for  the  defendant,  or 
the  latter  may  have  the  sale  set  aside.  Merrett 
V.  Poulter,  96  Mo,  337. 

8.  meMl  Combinatlos  Among  PnrehaMrg.  — 
Singer  M^.  Co.  f.  Yarger,  is  Fed.  Rep.  4S7; 
Kerwer  r.  Allen,  31  Iowa  576;  Easton  v.  Maw- 
Icinney,  37  Iowa  601 ;  Johns  v,  Thomas,  47  Iowa 
441;  Frank  v.  Arnold,  73  Iowa  370. 

8.  Ligitlmate  Agreements.  —  Morrison  v.  Bank 
of  Commerce,  81  Ind.  335.  See  also  Hunt  v. 
Elliott,  80  lad.  245,  41  hm.  Rep.  794;  Phippen 
V.  Sttckney,  3  Met  (Mass.)  384;  National 
Bank  of  Metropolis  'v.  Spr^e,  20  N.  J.  Eq. 
159- 

Instanee  of  XTnlawfbl  AgrMmsnt.  —  An  agree- 
ment among  several  that  they  will  advance 
funds  and  one  shall  buy,  so  as  to  prevent 
competition,  and  afterwards  divide  the  land 
purchaaed,  is  fraudulent,  and  equity,  will  re- 
lieve against  the  porchasc.  Dudley  v.  Little, 
3  Ohio  504,  15  Am.  Dec.  575. 

A  Joint  Purchase  b7  Two  Teraoos  does  not 
show  that  there  was  a  combination  to  prevent 
competition.    Kerr  v.  Kipp,  37  Minn,  as* 

4.  Pearson  v.  Robinson,  44  Iowa  413. 

6.  Jury  V.  Day,  54  Iowa  573. 

6.  Lack  of  Compatitloii  Among  Bidden. — Beeson 
V.  Johns,  sg  Iowa  166;  Gallaher  v.  Head,  108 
Iowa  588;  Davis  v.  Harrington,  35  Kan.  196. 

7.  Innooent  Pnrohasm.  —  Van  Shaaek  v. 
Robbins,  36  Iowa  201  ;  Sibley  v.  Bullis,  40  Iowa 
429;  Huston  V.  Markley,  49  Iowa  163;  Martin 
V.  Ragsdale,  49  Iowa  589.  See  also  Eldridge  v. 
Kuehl,  27  Iowa  161. 

enntoa  nndar  Qnlt-olalm  Deed.  —  One  who 
holds  under  a  quit-claim  deed  from  the  assignee 
of  a  tax  certificate  void  for  fraudulent  com- 


bination, is  not  entitled  to  protection  as  an 
innocent  purchaser.  Watson  v.  Phelps,  40 
Iowa  482 ;  Light  v.  West,  43  Iowa  1 38 ; 
Springer  v.  Bartle,  46  Iowa  688 ;  Merrett  v. 
Poulter,  96  Mo.  237. 

8.  mnd  ]r«t  **i>*4'"g  Pnrohuer.  —  Case  r. 
Dean,  16  Mich.  13;  v.  Wilson,  86  Ga. 

379;  Martin  v.  Cole,  38  Iowa  141;  Eldridge  v. 
Kuehl,  27  Iowa  161. 

B.  Sale  fbr  Cash.  —  Cushing  v.  Longfellow, 
26  Me.  306;  Donnel  v.  Bellas,  34  Pa.  St.  157; 
Brooke  v.  Turner,  95  Va.  696.  See  also  Green 
V.  Hellman,  6t  Neb.  875;  Henderson  v,  Hughes 
County,  13  S.  Dak.  576. 

Tlw  Keulng  «f  tlte  Word  "TorthwlUi"  in  a 
statute  requiring  the  purchaser  at  a  tax  sale 
to  pay  "  forthwith,"  has  been  held  to  be,  as 
soon  as  the  officer,  in  the  orderly  conduct  of 
the  business  of  bis  office,  is  prepared  to  receive 
and  receipt  for  the  moneys  to  be  paid.  Leavitt 
V.  S.  D!  Mercer  Co.,  64  Nd>.  31,  Htodifying  61 
Neb.  874. 

IdaUli^  4l  Ponhaisr.  —  Under  an  Iowa  stat- 
ute requiring  the  officer  to  proceed  as  if  no  sale 
had  been  made,  where  the  purchase  price  Is  not 
paid  forthwitb,  an  officer  who  pays  the  price  for 
which  lands  were  bid  off  on  failure  of  the 
bidder  to  pay,  cannot  maintain  an  action  against 
the  bidder  therefor,  since  there  was  in  fact  no 
sale  and  the  bidder  cannot  be  bound.  Sheldon 
V.  Steele,  114  Iowa  616. 

A  SUtBto  Betoirliv  %  Deposit  of  fif^  dollan 
by  tudden  as  an  evidence  of  good  faith  has  been 
hdd  to  be  reasonable.  Whelen  v.  Stilvrell.  (Ndi. 
1903)  93  N.  W.  Rep.  189. 

A  Bid  by  the  OAl^  for  the  coun^  need  not 
be  paid  at  the  time.  McCausUn  v.  McGnire,  14 
Kan.  234. 

Offlosr  Hot  Estopped  to  Show  Nonpayment.  — 

Under  an  Indiana  statute  makii^  the  officer 
liable  to  the  holder  of  a  certificate  of  sale  for 
taxes  previously  satisfied  by  sale,  the  officer  in 
defending  a  suit  for  such  taxes  is  not  estopped 
from  showing  that,  at  the  sale,  payment  was 
made  by  a  certain  "  ditch  certificate  "  on  which 
no  cash  was  ever  realized  and  which  he  had  no 
authority  to  receive.  Baldwin  v.  Shill,  3  Ind. 
App.  291.  ' 

North  Carolina.  —  Under  a  statute  requiring 
the  purchaaer  to  pay  the  amount  of  the  taxes 
immediately,  take  a  receipt,  and  hare  Ae  same 
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before  the  sale  would  be  fatal,  yet,  in  the  absence  of  any  such  stipulation,  the 
sale  will  not  be  invalidated  by  the  fact  that  the  purchase  price  WaS  not 
immediately  paid,'  or  that  the  officer  accepted  the  promissory  note  of  the 
purchaser  for  part  of  the  purchase  money.' 

Wlwre  tlie  Law  B««nlrM  tlw  Sid«  to  B«  Ibule  to  tho  "Elghoot  Blddor,»  this  method  must 
be  pursued,  and  the  officer  may  not  substitute  another  person  therefor.'  By 
the  **  highest  bidder  "  in  these  statutes  is  ordinarily  meant  the  one  who  will 
pay  the  taxes  and  the  incidental  expenses,  for  the  least  quantity  of  land.^ 

c.  Proceedings  After  Sale  — (i)  Disposition  of  Surplus.  —  Where  the 
sale  produces  a  surplus  over  and  above  the  amount  necessary  to  discharge  the 
taxes  and  legitimate  charges,  the  suiplus  must  be  paid  to  the  owner  whose 
property  was  sold.*  A  statute  providing  for  the  payment  of  the  surplus  to 
the  owner  has  been  held  to  mean  the  owner  at  the  time  of  the  sale,  regardless 
of  who  was  owner  at  the  time  of  the  assessment.*  Where  there  are  two 
claimants  to  the  surplus,  and  the  officer  does  not  interplead,  but  decides 
between  them,  and  pays  the  money  to  the  wrong  person,  he  is  personally 
liable  for  the  amount  to  the  person  entitled  thereto.' 

(2)  Report  and  Record.  —  The  statutes  of  the  various  states  provide  for  a 
report  by  the  officer  of  his  proceedings  in  the  tax  sale.*   These  statutes,  as 


registered,  it  has  been  held  that  a  purchaser 

who  fails  to  observe  the  mandate  of  the  statute 
obtains  no  title.   Hays  v.  Hunt,  85  N.  Car,  303. 

FanuylTaiiia  —  Borplu  Bond.  —  In  Peanayl- 
vania  it  has  been  held  that  a  statute  requiring 
the  officer  to  take  a  bond  for  whatever  surplus 
there  is,  over  and  above  the  taxes  and  costs,  ts 
mandatory,  and  the  taking  of  such  bond  is  in- 
dispensable to  the  validity  of  the  sale.  Rvvert 
V.  Ddp,  7  Pa*  Siq>er.  Cx.  309 ;  Cuttle  v.  Brock- 
way,  34  Fa.  St  145;  Donnel  v.  Bellas,  34  Pa. 
St.  157;  Connelly  v,  Nedrow,  6  Watts  (Pa.) 
451- 

Omission  to  File  Band  Not  Fatal.  —  White  v. 
Willard,  1  Watts  (Pa.)  42;  Bums  o.  Lyon,  4 
Watts  (Pa.)  363;  McDonald  v.  Maus,  8  Watts 
(Pa.>  364;  Dreisbach  v.  Bei^er.  ti  W.  &  S. 
(P«.)  564. 

Proof  tlut  Bond  Wu  Olnn.  —  Devinney  v. 

Reynolds,  i  W.  &  S.  (Pa.)  338;  Dreisbach  v. 
Berger,  6  W.  &  S.  (Pa.)  564;  White  v.  Willard, 
I  Watts  (Pa.)  42 ;  Fager  v.  Campbell,  5  Watts 
(Pa.)  287;  Robinson  v.  Williams,  6  Watts  (Pa.) 
281 ;  Bartholemew  v.  Leech,  7  Watts  (Pa.)  47a; 
Lackawanna  Iron,  etc.,  Co.  v.  Fales,  S5  Pa-  St. 
go ;  Huzzard  v.  Trego,  35  Pa.  St  9 ;  Alexander 
V.  Bush,  46  Pa.  St  63. 

Various  Matters  pertaining  to  the  aun^us 
bond  are  decided  in  the  following  cases  :  Sutton 
v.  Nelson,  10  S.  &  R.  (Pa.)  238;  Devinney  v. 
Reynolds,  i  W.  &  S.  (Pa.)  328;  Frick  v.  Ster- 
rett,  4  W.  &  S.  (Pa.)  269 ;  Turner  v.  Waterson, 
4  W.  &  S.  (Pa.)  171;  Gibson  v.  Robbins,  9 
Watts  (Pa.)  156;  Rogers  v.  Johnson,  67  Pa. 
St  43. 

1.  Immadlato  Ptyntnt  Vet  BsssntfaL  —  An- 
derson V.  Ryder,  46  Cal.  135 ;  Mains  c  Elliott 

51  Cal.  8 ;  Judah  v.  Brothers,  72  Misa.  616. 

8.  BseeiTlity  Hots  of  Porohasor. — Longfellow 
V.  Quimby,  29  Me.  196,  48  Am.  Dec.  525. 

fleenrltT  tor  FsTment.  —  In  Buffalo  v.  Balcom, 
134  N,  Y.  532,  it  was  held  that  there  is  no  rule 
of  public  policy  which  requires  tax  sales  to  be 
made  for  cash,  and  that  a  city  may,  when  not 
contrary  to  its  charter,  allow  the  sale  to  be 
made  upon  credit  with  such  security  as  the 


authorities  may  deem  sufiBcieDt  to  protect  the 

interests  of  the  dty. 

8.  Highest  Bidder.  —  Keene  v.  Houghton,  19 
Me.  368;  Cardigan  v.  Page,  6  N.  H.  182;  Bean 
V.  Thompson,  19  N.  H.  290,  49  Am.  Dec.  154. 

Evidence.  —  Where  the  record  of  the  sale 
shows  that  its  terms  were  that  the  highest 
bidder  should  be  the  purchaser,  and  then  shows 
that  M.  was  the  purchaser,  this  is  evidence  that 
M.  was  the  h^hest  bidder.  Smith  v,  Messer. 
17  N.  H.  420. 

4.  "Higheet  BUdw"  Defined.  —  Lovejoy  v. 
Ltmt,  48  Me.  377. 

6.  FaTment  ctf  Sarplos  to  Owner,  —  People  v. 
Palmer,  10  N.  Y.  App.  Div,  395 ;  McDuffee  v. 
Collins,  117  Ala.  487;  Thompson  v.  Cox,  42  W. 
Va.  566. 

A  Korteuee  Whose  Intenrt  Is  ITot  Assessed 
has  been  oeld  not  to  be  a  person  to  whom  the 
surplus  proceeds  of  a  sale  of  the  mortgaged 
premises  should  be  paid,  where  the  statute  pro- 
vided that  such  interest  be  assessed  and  that 
the  mortgagee  be  regarded,  for  the  purposes  of 
taxation,  as  a  joint  owner  of  the  property. 
Worcester  v.  Boston,  179  Mass.  41. 

■orteagoe  in  PoHession,  LanI  Owner.  — 
Sutherland  v.  Bnx^Iyn,  136  N.  Y.  605,  revers- 
ing 87  Hun  (N.  Y.)  83. 

6.  Owner  at  Time  of  Sale.  —  Worcester  v.  Bos- 
ton, 179  Mass.  41. 

7.  Offloer  Personally  liable.  —  McDufFee  v. 
Collins,  117  Ala.  487. 

8.  WbaX  Aets  Kaat  Bo  Beelted.  —  Acts  in  the 
proceeding  of  sale  which  are  prerequisite  to  the 
right  of  sale  must  be  shown  by  the  return  to 
have  been  performed.  De  Forest  v.  Thompson, 
40  Fed.  Rep.  375;  Tax  Title  Cases,  105  Tenn. 
^43* 

But  where  the  omission  to  perform  a  certain 
act  would  be  a  mere  irregularity,  the  failure  of 
the  report  to  recite  that  such  act  was  done  is 
not  fatal.  Dumpbey  v.  Auditor  Gen.,  133  Mich. 
35^:  Bums  V,  Ford.  124  Mich.  274. 

xrvreported  Sale  Inralid  Against  Snbseqnait 
PnrdiUBr.  —  Under  a  statute  of  the  District  of 
Columbia,  requiring  the  collector  to  report  the 
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a  rule,  are  mandatory,  and  require  the  return  to  recite,  according  to  the  pro- 
visions of  each  particular  statute,  facts  showing  the  sufficiency  of  the  notice 
of  sale,*  the  time  and  place  of  sale*  a  description  of  the  land,*  and  the  estate 
therein  sold,^  and,  where  an  entire  tract  is  sold,  that  this  courae  was  necessary 
to  pay  the  taxes  due.'  The  return  -  should  also  state  the  name  of  the  pur- 
chaser *  and  the  amount  for  which  the  property  sold.'  The  return  must  be 
made  by  the  officer  who  conducted  the  sale,*  must  be  officially  signed,*  and 
filed  within  the  time  prescribed  by  statute.'*   It  is  not  intended  by  the  foie- 


sale  to  the  recorder  of  deeds,  a  sale  of  which 
there  has  been  no  report  to  the  recorder  is  in* 
valid,  as  against  one  who  afterwards  purchased 
the  land  for  the  full  value  thereof,  and  without 
notice  of  the  sale.  King  v.  District  of  Co- 
lombia. MacAithtu-  ft  M.  (D.  C.) 

Baijort  by  BafaranM  to  Tu  Bsoorls. —  In  Mich- 
igan it  has  been  held  that  a  report  reciting  the 
mere  fact  of  the  sale  and  "  referring  to  the  tax 
record  for  the  particulars  thereof,"  is  sufficient. 
Jenison  v.  Conklin,  114  Mich,  9. 

Unattwtad  Capy  a  Sai&«l«it  Btfort.  —  Benton 
V.  Merrill,  68  N.  H.  369. 

frtntmptiuii.  —  It  has  been  provided  in  cer- 
tain jnrisdietiuis  that,  in  the  abaence  of  evi- 
dence to  the  contrary,  the  rqwrt  will  be  pre- 
aumed  to  have  been  duly  filed.  Upton  v.  Ken- 
n^y,  36  Mich.  215;  Church  v.  Neater,  116 
Midi.  547 ;  Henderson  v.  Hughes  County,  13  S. 
Dak.  576.  But  see  McFadden  v.  Brady,  120 
Mich.  699. 

Xranure  In  Boeord  af  Balo  Pntiuud  to  ^v« 
Ben  Made  to  Oorreot  Mlitakn.  —  Hendetion  v. 
Oliver,  3a  Iowa  513. 

1,  Dim  Kotioe.  —  See  supra,  this  section, 
a.  a.  (6)  (rf.)  dA.  Proof  of  Proper  Notice. 

8.  ^me  and  Flaee.  —  Millard  v.  Tmax,  99 
Mich,  157. 

In  West  Virginia  the  officer  is  .not  required 
to  state  in  his  return  that  the  sale  was  held  at 
the  rourt  house  door  and  between  eertain 
hours.    Winning  v.  Eakin,  44  W.  Va.  19. 

In  New  Jersey  it  has  been  held  that  the  re- 
turn need  not  show  the  time  of  sale  or  an  ad- 
journment, but  that  these  matters  may  be  aup- 
plied  by  proof  aliunde.  Jones  v.  Landis  Tp.,  go 
N.  J.  U  374- 

8.  Daicription  of  Land.  —  De  Forest  v.  Thomp- 
son, 40  Fed.  R^.  375  iapproved  Cook  v.  Lasher, 
(C.  C.  A.)  73  Fed.  Rep.  701}  ;  Laaher  v.  Hc- 
Creery,  66  Fed.  Rep.  834;  £llis  v.  Clark,  39 
Fla.  714;  Ladd  v.  Dickey,  84  Me.  190;  Na- 
tional Bank  of  Republic  v.  Louisville,  etc,  R. 
Co.,  72  Miss.  447 ;  Zingerling  v.  Henderson, 
(Miss.  1^95)  18  So.  Rep.  432;  Bond  v.  Pettit, 
89  Va.  474;  Orr  v.  Wiley,  19  W.  Va.  150. 

Inflelmfljr  of  Deseriptlon.  —  Pryor  c.  Hard- 
wick,  (Ky.  1893)  22  S.  W.  Rep.  S4S;  Textor  v. 
Shipley,  86  Md.  404.  See  also  inning  v. 
Eakin,  44  W.  Va.  19. 

Statute  HtU  Direotwry. — Allen  v.  Allen.  114 
Wis.  615. 

4.  Kstate  80M.  —  Bond  v.  Pettit.  89  Va.  474- 
Oarative  Btatnts,  —  Under  a  statute  curing 
irregularities  in  the  report  it  has  been  held  that 
the  failure  of  the  report  to  recite  the  estate  of 
the  owner,  when  the  owner  waa  not  mislead  or 
prejudiced  ther^,  does  not  affect  Ae  validity 
of  the  tax  deed.  .  State  v.  Sponaugle,  45  W.  Va. 
4>5. 


6.  ireoossity  for  Belling  Whole  Traet.  — Mc- 
Grath  v.  Wallace,  116  Cal.  548;  Lovejoy  v. 
Lunt,  48  Me.  377. 

8.  Ham*  <tf  ParohMV,  —  Donohoe  v.  Hartleas, 
33  Mo.  335. 

7.  Aaoutftr WUak  BoU,  — MeGrath  v.  Wal- 
lace, 116  CaL  54B;  Donohoe  v.  Hartless,  33  Mo. 
335- 

Parol  Evldsnea  is  incompetent  to  show  that 
lands  sold  for  a  price  other  than  that  stated  in 
the  record.   Salinger  v.  Gunn,  61  Ark.  414- 

In  Rhode  Island,  the  collector's  return  is  not 
invalidated  by  an  omission  to  state  the  amount 
of  the  bid,  provided  the  claimant  under  the 
deed  ean  in  any  way  prove  a  oomplianee  with 
the  statute  in  thii  particular.  Thurston  v.  Mil- 
ler, 10  R.  I.  358. 

Tears  tut  Whloh  Tana  Ware  Dne.  —  Bond  v. 
Pettit,  89  Va.  474. 

8.  Report  by  BeUiiig  Offleer.  —  Taylor  v.  For- 
rest, 96  Md.  529. 

Attastatfon  by  Offlssr.-^  In  Cardigan  v.  Page, 
tf  N.  H.  183,  it  was  held  that  the  accoont  of 
aale,  if  stated  by  the  officer's  derii  and  attested 
and  filed  by  the  officer  himself,  is  sufficient 

9.  Offloial  Blgnatua.  —  Tensas  Delta  Land 
Co.  V.  Sholars,  105  La.  357;  Taylor  v.  French, 
19  Vt.  49. 

10.  Tlae  of  VUlac  —  United  States.  —  De 
Forest  V.  Thompaon,  40  Fed.  Rep.  37s  lap- 
proved  Cook  V.  Lasher,  (C  C  A.)  73  Fed.  Rep. 
701] ;  Lasher  v,  McCreery,  66  Fed.  Rep.  834- 

Maine.  —  Shimmin  v.  Inmaa,  36  He.  as8 ; 
Pinkham  v.  M orang,  40  Me.  587. 

Nebraska.  —  Richanlson  County  v.  Miles,  7 
Neb.  ti8. 

New  Hampshirt.  —  Cardigan  v.  Page,  6  N.  H. 

i8a. 

New  /«rM3r.  —  Landis  v.  Vindand,  61  N.  J. 
L.  4S4. 

New  yor*.  — Tilden  v.  Dnden,  (Supm.  Cl 
Gen.  T.)  I  N.  Y.  Snpp.  ^92. 

North  Carolina.  —  Taylor  v.  Allen.  67  N.  Car. 
348- 

Vermont,  —  Richardson  v.  Dorr.  5  Vt.  9; 
Sumner  v.  Sherman,  13  Vt.  609;  Taylor  v. 
'French,  19  Vt.  49. 

Virginia.  ~  Bond  c.  Pettit.  89  Vt.  474- 

Oorstlve  Provision  in  Gonstltiitlen. — A  pro- 
vision in  the  constitution  of  Mietistippi  that  the 
courts  shall  apply  the  same  liberal  princtfries  in 
favor  of  tax  sales  as  safes  by  execution,  cures 
the  failure  of  the  clerk  to  file  the  proper  re- 
turn within  the  time  prescribed.  Wolfe  v. 
Murpt^,  60  Miss.  I.  See  also  Hopkins  v.  San- 
didge.  31  Miss.  668. 

Ittghts  of  Pnrdiassr  Froteetsd.  —  Brfcn  v. 
CVShaughnesy,  3  Lea  (Tenn.)  734. 

In  West  Virgtt^  it  U  provided  diat  dw  re- 
corder ahall  note  the  time  of  filing  the  icpott 
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going  to  lay  down  any  general  rule,  but  merely  to  direct  the  practitioner  to 
the  statutes  and  decisions  of  his  own  state  upon  the  particular  requisites  of 
the  return.  When  required  by  statute,  the  report  of  the  Sale  must  be  veri- 
fied,* and  the  affidavit  ipust  be  in  the  form  prescribed.'  The  provisions  that 
the  officer's  return  shall  be  recorded  are  also  imperative.* 

(3)  Confirmation,  —  In  states  where  the  judicial  confirmation  of  tax  sales 
is  provided  for  by  statute,  the  sale  is  not  complete  and  no  title  vests  thereby 
until  the  sale  is  confirmed.* 

Vsttae  Ii  B*qnlra<  to  B«  GItm  to  Oa  Omr  that  he  may  have  an  opportunity  to 
oppose  the  confirmation,*  but  no  one  will  be  heard  to  object  who  is'not 
adversely  interested.* 

The  Govt  WUi  Baftue  to  OooAm  the  sale  when  it  is  shown  to  have  been 
fraudulent    or  irregular.* 


•0  tliat  it  may  appear  of  record  that  the  return 
was  made  within  the  time  prescribed  by  stat- 
ute. De  Forest  v.  Thompson,  40  Fed.  Rep.  375 ; 
Baiton  V.  GiJchrist,  19  W.  Va.  ass :  Sin^aon  tr. 
Edmiaton,  23  W.  Va.  675 ;  McCalliater  v.  Cot- 
triUe.  34  W.  Va.  173. 

Bnwubla  €wi|)Uanee  viOi  ftatnta. — A  stat' 
ute  requiring  the  report  to  be  filed  within  ten 
days  after  the  sale  was  held  to  have  been  sufh- 
dently  complied  with  by  filing  Jeven  days  after 
the  sale.   Langley  v,  Batchelder,  69  N.  H.  566. 

m^gta  Statate.  —  Under  a  sutute  requir- 
ing Uie  trea«uvr  to  make  a  report  of  tax  sales, 
aftier  the  eoafirmation  thereof,  to  the  auditor 
general,  a  report  twelve  days  after  the  confirma- 
tion was  seasonably  made.  Youngs  v.  Peters, 
118  Mich.  45  ;  Detroit  F.  &  M.  Ins.  Co.  p.  Wood, 
118  Mich.  31. 

Pairol  XTideaofl.  —  In  Thurston  v.  Miller,  10 
S.  I.  358,  it  was  held  that  parol  evidence  is 
competent  to  show  tCat  the  return  of  the  sale 
was  filed  within  the  time  required. 

Amandnent  of  Katnra.  —  See  French  v.  Ed- 
wards, 5  Sawy.  (U.  S.)  366;  McGratb  v.  Wal- 
lace, 116  Cal.  S48 ;  Morrison  t>.  St.  Louis,  etc., 
R.  Co.,  96  Mo.  602 :  Jaqtiith  v.  Fntney,  48  N.  H. 
138;  Taft  V.  Barrett,  58  N.  H.  447;  Langtey  v. 
Batchelder,  69  N.  H.  566. 

1.  Verifloation.  —  Millard  v.  Truax,  99  Mich. 
iS7>  See  also  National  Bank  of  Republic  v. 
LomsviHe,  etc,  tL  Co.,  73  lUss.  447;  Condon 
V.  Galbraith,  106  Tenn.  14. 

%,  In  Wait  Tlxytlda  under  a  statute  requiring 
the  sherifTs  ^davit  to  the  list  to  be  in  this 
form :  "  I  am  not  now,  nor  have  I  at  any  timt 
been,  directly  or  indirectly  interested  in  the 
purchase  of  any  of  said  real  estate,**  etc.  In  the 
affidavit  objected  to,  the  words  italicized  in  the 
prescribed  affidavit  were  omitted,  and  it  was 
held  to  be  neither  in  form  nor  in  substance  the 
affidavit  required  by  law.  De  Forest  V.  Thomp- 
son, 40  Fed.  Rep.  375  [approved  Cook  v.  Lasher, 
(C  C.  A.)  73  Fed.  Rep.  701] ;  Jackson  v. 
Kittle,  34  W.  Va.  207;  McClain  v.  Batton,  50 
W.  Va.  131. 

Curative  Statute.  —  As  to  the  effect  of  cura- 
tive statute  in  West  Virginia  upon  the  forego- 
ing rule,  see  Winning  v.  Eakin,  44  W.  Va.  19. 

Defect  Not  Curable  by  Parol.  —  Bo(»e88  v. 
Scott,  48  W.  Va.  31^. 

t,  Baaoid  «f  Bapnt  —  Quertermous  v.  Walls, 
70  Ark.  326 ;  Beale  v.  Brown,  6  Mackey  (D.  C.) 
574 ;  Green  v.  Craft,  38  Miss.  70 ;  Uppincott 
p.  Pensauken  Tp..  62  N.  J.  L.  177;  Culver  v. 
Hayden,  1  Vt.  359;  Stminer  v.  Sherman,  13  Vt. 


609;  Taylor  v.  French,  19  Vt.  49;  Lane  v. 
James,  25  Vt.  482. 

In  New  Hampshire,  if  the  return  of  the  officer 
of  his  proceedings  in  making  the  sale  is  put 
upon  file  in  the  clerk's  office,  it  is  not  necessary 
that  it  diould  be  copied  into  the  record.  Gibson 
V.  Bailey,  9  N.  H.  168. 

Boooadary  E^denee  is  competent  to  establish 
the  contents  of  papers  relating  to  the  sale  which 
have  been  destroyed  by  fire,  and  it  is  held  that 
such  pa^wrs  are  not  a  part  of  the  record  proper, 
and  need  not  be  replaced  by  copies  under  the 
direction  of  the  court.  Wells  v,  Jackson  Iron 
Mfg.  Co.,  47  N.  H.  33s,  90  Am.  Dec  575. 

Diiarapaaar  Batwaan  Affidavit  aad  Baaord.  — 
It  seems  that,  if  the  original  affidavit  is  in  due 
form,  the  fact  that  it  is  incorrectly  transcribed 
into  the  record  will  not  affect  its  validity. 
Winning  v.  Eakin,  44  W.  Va.  19. 

4.  Kecasidty  for  Confirmation. —  Boon  v.  Sim- 
mons, 88  Va.  259;  Neal  v.  Andrews,  53  Ark. 
445;  Northrop  v.  Devore,  11  Ohio  359;  Cord- 
ray  V.  Neuhaus,  35  Tex.  Civ.  App,  247. 

Order  Equivalent  to  Confltmatloii.  —  Where  the 
court  enters  an  order  for  the  execution  of  a 
deed  and  for  possession  of  the  premises,  this  is 
tantamount  to  a  coniirmation,  though  prior 
thereto  the  usual  confirmation  was  made  by  a 
court  not  legally  constituted.  Miller  v.  Rey- 
nolds, (Aric  1890)  13  S.  W.  Rep.  597. 

b  Xlohtean  the  tax  sale  becomes  confirmed 
by  the  failure  of  the  owner  to  file  objections 
within  a  specified  time,  and  no  formal  con- 
firmation is  n«»ssary.  Co  nicy  v.  McMillan, 
120  Mich.  694. 

In  Louisiana  a  sale  under  a  judgment  in  a  tax 
suit  need  not  be  approved  by  the  auditor  ex- 
cept as  involving  the  right  to  pay  costs  out  of 
state  funds.  Willis  v.  Ruddock  Cypress  Co.,  108 
La.  ass. 

5.  Itoereata  Badta  tha  Taot  of  Vottoe.  —  Con- 
don V.  Galbraith,  106  Tenn.  14. 

Votlaa  IMspaniod  With.  —  Under  a  Maryland 
statute  providing  for  the  confirmation  or  an- 
nulment of  tax  sales  after  notice  to  the  parties 
by  advertisement,  it  was  held  that  where  the 
preliminary  examination  revealed  the  fact  that 
the  sale  was  not  made  in  conformity  with  the 
law,  the  court  might  sat  the  sale  aside  without 
the  reqtdred  notice,  Ex  p.  Tax  Sale  of  Lot  No. 
172,  43  Md.  196. 

6.  Only  Parsons  Adravaaly  Intanatad. — Black 
V.  Percifield,  i  Ark.  473. 

7.  Traud,  —  Hunt  v.  McFadgen,  20  Ark.  477. 

8.  Irragolaiity.  —  Beardsley  v.  HiU,  (Ark, 
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The  Ordar  of  OonflrmktloB  must  identify  the  sale  which  it  confirms.* 

ConoluWntsu  of  OonflnutloiL — The  confirmation  maybe  conclusive  •  or  only 
presumptive  evidence  of  the  regularity  of  the  sale.' 

(4)  Certificate.  —  The  various  statutes  regulating  tax  sales  usually  require, 
as  a  part  of,  and  essential  to,  the  sale,  a  proper  certificate  of  sale.^  The 
certificate  must  be  executed  at  the  time  of  the  sale  or  within  a  reasonable 
time  thereafter,'  and  it  is  required,  as  a  rule,  to  recite  the  fact  of  sale  and  the 
name  of  the  purchaser,  to  give  a  description  of  the  property  which  will 
identify  the  premises,  and  to  state  such  other  matters  as  the  particular  statutes 
prescribe,*  The  certificate  must  be  properly  signed  and  when  executed  by 
an  officer  of  another  state,  it  must  carry  proof  that  it  bears  the  genuine 
signature  of  an  officer  of  such  state,  authorized  by  law  to  execute  it.** 

Tlw  Pwpow  and  Bfbet  of  tlw  OartiflMta  is  not  to  pass  title  to  the  land,  but  simply 
to  place  in  the  hands  of  the  purchaser  evidence  that  he  is  entitled  to  the 
execution  of  a  deed,  or  to  receive  the  money  necessary  to  effect  redemption.* 
The  certificate  is  usually  made  prima  facie  evidence  of  the  validity  of  the  sale, 
and  of  the  regularity  of  the  various  proceedings  by  which  the  sale  was  accom 


1903)  7a  S.  W.  Rep.  37a;  Prince  George's 
County  V.  Qarke,  36  Md.  306 ;  Ex  p.  Tax  Sale 
of  Lot  No.  172,  42  Md.  196. 

I.  IdontlflcationofSalo.  —  Northrop  f.  Devore, 
II  Ohio  359,  holding  that  an  order  which  incor- 
'rectly  states  the  day  of  the  sale  is  no  evidence 
that  the  sale  was  passed  upon  by  the  court,  and 
confers  no  title. 

Lost  Oidsr  Proved  by  Sooondary  Evldenot. — 
Cooper  V.  Holmes,  71  Md.  31. 

3.  Decree  OonolnfiTe.  —  Boehm  v.  Botsford,  52 
Ark.  40a.  See  also  Worthen  v.  Ratcliffe,  4J 
Ark.  330. 

Irr»gnlaTitioi  Cored  by  Conflrmatlen. — Shefferly 
I'.  Auditor  Gen.,  120  Mich.  455;  Martin  v. 
Hawkins,  62  Ark,  431, 

Deoree  ITvt  An^ealablA.  —  Hull  v.  Southern 

Development  Co.,  89  Md.  8. 

8,  PretumptiTe  ETidsnoe. —  Porter  v.  Dooley, 
66  Ark.  i;  Guisebert  v.  Etchison,  i\  Md.  478; 
Steuart  v.  Meyer,  54  Md.  454 ;  Cooper  v. 
Holmes,  71  Md.  20.  See  also  Prince  George's 
County  V.  Clarke,  36  Md.  206, 

Confirmation  Cannot  Talidat*  Void  Sale.  — 
Beardsley  v.  Hill,  (Ark.  1903)  1*  S.  W.  Rep. 
372. 

Confirmation  Snbjeot  to  Collateral  Attaek.  — 

Condon  v.  Galbraitb,  106  Tenn.  14, 

4.  Farohase  by  ITntted  Btatei.  —  Where,  under 
the  Act  of  Congress  of  1863,  providing  for  the 
levy  and  collection  of  a  direct  tax,  the  United 
States  became  the  purchaser,  it  was  necessary 
to  issue  a  certificate  of  sale  as  well  as  where 
the  purchase  was  by  another.  Cooley  v. 
O'Connor,  12  Wall.  (U.  S.)  391;  De  Trerille 
V.  Smalls.  98  U,  S.  S17. 

FaymeDt  of  Taxes  Aroraqaiilta  <rf  Oertlfloate.  — 
It  has  been  held  that  the  payment  of  all  de- 
linquent taxes  up  to  the  time  of  the  issuance 
of  the  certificate  of  sale  is  essential  to  its 
validity.  Doherty  v.  Real  Estate  Title  Ins., 
etc.,  Co.,  85  Minn.  518,  fotloTving  Security  Trust 
Co.  V.  Heyderstaedt,  64  Minn.  409.  See  also 
Million  V.  Welts,  ag  Wash.  106. 

Separate  Certifio&tea  for  Beparate  Pareeli.— 
Weeks  v.  Merkle,  6  Okla.  714. 

6.  Time  of  Bzeention.  —  Stewart  i>.  Minneapo- 
lis, etc.,  R.  Co.,  36  Minn.  355;  GilfiUan  v. 


Chatterton,  37  Minn.  11,  5  Am.  St.  Rep.  810; 
Kipp  V.  Hill,  40  Minn.  188. 

6.  Person  Prooamed  to  Be  Porehaser. —  Leavitt 
V  S.  D.  Mercer  Co.,  64  Neb.  31,  modifying 
61  Neb.  874. 

Deserlptioa  of  Premises.  —  Smith  v.  Blackiston. 
83  Iowa  240 ;  Lyon  County  v.  Goddard,  32  Kan. 
389;  Dark  v.  Holdridge,  112  N.  Y.  App.  Div. 
6J3;  Quinby  v.  North  American  Coal,  etc,  Co., 
2  Heisk.  (Tenn.)  596 ;  Murphy  v.  Hall.  68  Wis. 
202 ;  Reinhart  v.  Oconto  County,  69  Wis.  352 : 
Gate  V.  Werder,  114  Wis.  122. 

Tears  for  Which  the  Taxes  Were  Dne — Cush- 
man  v.  Taylor,  (Neb.  1903)  90  N.  W.  Rep.  207. 

Flaoe  of  Bale.  —  Whitney  v.  Bailey,  88  Minn. 
347. 

T.  OsrtUflate  Signed  by  Two  of  Ttaret  Commis- 
slonen.—  Cooley  v.  O'Connor,  la  Wall.  (U.  S.) 

391;  Billings  V.  Stark,  15  Fla.  297;  Hill  v. 
Vanderpool,  15  Fla.  128. 

Signature  as  **  Begister  "  Instead  of  Clerk.  — 
Where  the  statute  requires  the  certificate  to  be 
signed  by  the  clerk,  as  such,  but  the  certificate 
is  attached  to  the  record  in  which  the  officer 
describes  himself  as  clerk  and  raster,  it  is 
sufficient  that  he  signs  the  certificate  as 
register.  Mersereau  v.  Miller,  112  Mich.  103. 
See  also  Sheldon  v.  Coates,  10  Ohio  278. 

8.  Proof  of  Sigsatore. —  Ward  v.  Carson  River 
Wood  Co.,  13  Nev.  44. 

0.  Purpose  and  Effi»ct  of  Csrtlfleate. —  Rice  v. 
White,  8  Ohio  216;  Dolph  v.  Barney,  5  Oregon 
191  :  Horn  v.  Garry,  49  Wis.  464. 

Holdar  Oaasot  Maintain  fioetawnt.—  Hibbsrd 
V.  Brown,  51  Ala.  469;  Costley  v.  Allen,  56 
Ala.  iq8. 

Eojoiidng  BemoTsl  of  Bnildlngs. —  In  Phillips 
V.  Myers,  55  Iowa  265,  it  was  held  that  the 
holder  of  the  certificate  has  a  lien  on  the  prop- 
erty, dating  from  the  rendition  of  the  judgment, 
and  may  maintain  an  action  to  enjoin  the  re- 
moval of  buildings. 

Ksndamiia  to  Compel  Ezeentlon  of  Dead.  —  The 
holder  of  a  valid  certificate  to  whom  a  deed, 
fatally  defective  in  form,  has  been  issued,  may 
compel  the  execution  of  a  sufficient  deed  by 
mandamus.  State  v.  Winn,  19  Wis.  304,  88 
Am.  Dec  689. 
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plished,*  but  the  presumption  thus  created  may  be  overcome  by  showing  that 
the  sale  was  unlawfully  or  irregularly  made.* 

■qoiUUt  iBtarfKMue.  —  Where  the  owner  of  the  land  makes  no  ofifer  to  pay 
the  taxes  justly  due,  equit^^  will  not,  on  account  of  mere  irregularities,  decree 
the  cancellation  of  the  certificate*  or  enjoin  its  assessment.* 

DfMnpuMff  BafcwMii  OarUflflM*  ud  Bword  of  tala.  —  In  the  event  of  a  discrepancy 
between  the  certificate  of  sale  and  the  record  of  sale,  it  seems  that  the  record 
will  control.* 

Tlun  th«  OwtlflMt*  Zi  Be^vlrad  to  B«  Beaordcd,  it  must  be  done  within  a  reasonable 
time.* 

Ai^nment  of  OcrtUwto.  —  The  certificate  is  not  a  negotiable  instrument,  and 
the  owner's  interest  in  the  land  will  not  pass  by  a  mere  delivery  of  the  certifi- 
cate,' but  the  statutes  generally  give  the  purchaser  the  right  to  assign  his 
certiBcate  and  provide  the  manner  in  which  a  valid  assignment  shall  be  made.* 


1.  Oortlflast*  PltM  Tkde  Erldsnoe  of  TaUdlty 
«(flal«.  —  De  TrerUIe  v.  Smalls,  98  U.  S.  517; 
Keely  v.  Sanders,  99  U.  S.  441 ;  Sherry  v.  Mc- 
Kinley,  99  U.  S.  496;  Billings  v.  Stark.  15 
Fla.  297;  Lee  v.  Breezly,  54  Iowa  660;  Bennett 
u.  Blatz,  44  Minn,  56;  Bryant  v.  Estabrook,  16 
Neb.  217;  Darr  v.  Berquist,  63  Neb.  713;  Ure 
V.  Reichenberg,  63  Neb,  899;  Ryan  v.  West,  63 
N«b,  894;  Gallentine  v.  Fullertoa,  (Neb,  1903) 
93  N.  W.  Rep.  933 ;  Overing  v.  Foote,  43  N.  Y. 
290. 

■Utnte  Conitltatioiul. —  A  statute  making  the 
certificate  prima  facie  evidence  of  the  facts 
therein  recited  is  not  nnconstitutioOBl  as  im- 
pairing the  right  of  trial  by  jury.  State  v.  Van 
Every,  75  Mo.  530. 

When  Proven  by  Parol.  —  The  certificate  has 
the  prima  facie  e^ect  given  it  by  statute,  even 
where,  on  account  of  its  lou  or  destruction,  its 
contents  are  proved  by  parol.  Mitchell  t>.  Mc- 
Farland,  47  Minn.  535. 

Prssnmptloii  Hot  Orereoms  by  Kfsslny  Affldavlt. 
.—  The  presumption  of  regularity  arising  from 
the  certificate  of  sale  is  not  overcome  by  the 
fact  that  the  records  do  not  contain  the  affi- 
davit of  the  posting  of  the  notice  of  sale  re- 
quired by  statute.  Cook  v.  John  Schroeder 
Lumber  Co.,  85  Minn.  374. 

braffldeat  Certlfleste  Ho  EvUenee.  —  Where 
tiie  certificate  fails  to  recite  any  matter  which 
under  the  law  is  a  matter  of  substance,  it  is 
invalid  aa  a  statutory  certificate  of  sale  and  a 
conveyance,  and  is  incompetent  evidence  for 
any  purpose  in  the  case.  Famham  v.  Jones, 
32  Minn.  7;  Gilfillan  v,  Hobart,  35  Minn.  185; 
Vanderlinde  v.  Canfield,  40  Minn.  541. 

In  CaUfemia,  the  certificate  is  not  evidence 
of  any  matters  not  therein  recited,  nor  of  any 
matter  necessarily  preceding  its  valid  existence. 
Hall  V.  Theisen,  61  Cal.  524. 

In  Kontncky,  it  has  been  held  that  the  certifi- 
cate cannot  be  used  to  prove  the  jurisdiction  of 
the  officer  making  the  sale.  Smith  v.  Ryan,  88 
Ky.  636. 

A  Stotato  Giving  Prasnmptivs  VsUdltr  to  tlio 
Dead  does  not  necessarily  operate  to  give  any 
special  force  to  a  certificate  of  sale.  Quinby 
V.  North  American  Coal,  etc.,  Co.,  2  Heisk. 
(Tenn.)  596. 

8.  Ovoroomlng  Preaumptien.  —  Roberts  v. 
Fargo  First  Nat.  Bank,  8  N.  Dak.  504.  . 

Oortlfloste  Xot  ConolnslT*  ai  to  Ovnorshlp  of 
piffot^.  ~  yn(|«r  a  »rtificftt«  of  nlc  of 


island  lands  by  United  Stales  tax  commis- 
sioners, the  vacant  marshes  surrounding  the 
island  being  the  property  of  the  state,  and, 
therefore,  not  taxable  under  the  Act  of  Con- 
gress, did  not  pass,  and  evidence  may  be  intro- 
duced to  establish  the  ownership  of  the  state. 
State  V.  Pinckney,  33  S.  Car.  484. 

3.  Payment  of  Taxes  fieqaired  Before  Cancella- 
tion at  Cartlfloate.  —  Craig  v.  Pollock,  5  Dill. 
(U.  S.)  449;  Wood  V.  Helmer,  10  Neb.  65; 
Hart  V.  Smith,  44  Wis,  213.  See  also  Mac- 
Kinnon V.  Auditor-Gen.,  130  Mich.  55a. 

1.  Enjoiniu  Asstgnnunt.  —  Hagaman  v.  Cloud 
County,  1 9  Kan.  394. 

6.  Dlsorepanoy  Between  Certifloate  and  Beeord. 
—  McCready  v.  Sexton,  29  Iowa  356,  4  Am. 
Rep,  214;  Henderson  v.  Oliver,  32  Iowa  512; 
Qark  v.  Thompson,  37  Iowa  536 ;  Kneeland  v. 
Hull,  116  Mich.  55.  Contra,  McQuade  v.  Jaf- 
fray,  47  Minn.  306. 

6.  Bfloordlng  Cartlfloate.  —  Reeds  v.  Morton, 
9  Mo.  878,  holding  that  where  the  certificate  was 
not  recorded  until  after  the  period  of  redemp- 
tion had  expired  and  a  deed  been  made,  the 
deed  was  void,  since  the  failure  to  record  the 
certificate  deprived  the  owner  of  the  notice  of 
sale  and  opportunity  to  redeem  which  the  law 
intended  he  should  bave. 

Vmi  tn  Booordli^  t3i«  Oertlfleata  where  volun- 
tarily paid,  under  a  mistake  of  law,  cannot  be 
recovered.    Morgan  Park  v.  Knopf,  199  111.  444. 

7.  Fot  ITsjirotiablo  Instnunant.  —  Horn  v. 
Garry,  49  Wis.  464.  See  also  White  v.  Brook- 
iyn,  122  N.  Y.  S3- 

8.  Btatatory  Kanner  of  Assignment.  —  See 
Green  v.  Hellman,  61  Neb.  875 ;  Sute  v.  Winn, 
19  Wis.  304,  88  Am,  Dec.  689 ;  Hyde  v.  Kenosha 
County,  43  Wis.  129;  Horn  v.  Gariy,  49  Wis. 
464;  Smith  V.  Todd,  55  Wis.  459;  Jackson  v. 
Jacksonport,  56  Wis.  310;  Dreutzer  v.  Smith, 
S6  Wis.  292 ;  Potts  V.  Cooley,  56  Wis.  45 ;  Love- 
lace V.  Tabor  Mines,  etc.,  Co.,  29  Colo.  62. 

Xere  Signature  Ininfflolent  AselgnmeDt.  — 
Under  a  statute  providing  that  the  certificate 
"  shall  be  assignable  by  indorsement,"  it  was 
held  that  the  terms  of  the  assignment  must  be 
written  upon  the  instrument  as  well  as  the 
name  of  the  assignor.  Territory  v.  Perea,  6  N. 
Mex.  sn. 

But  in  Iowa  it  has  been  held,  under  a  similar 
statute  that  the  indorsement  in  blank  and  de- 
livery of  the  certificate  to  another  person,  with 
intent  to  tninsfer  the  property  therein,  rendere4 
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An  assignment  in  due  form  vests  in  the  assignee  all  the  right  and  title  in  the 
land  which  the  certificate  conferred  upon  the  purchaser,  but  no  more;'  for 
the  certificate  in  the  hands  of  an  assignee  is  chargeable  with  all  the  infirmities 
that  would  affect  it  in  the  possession  of  the  original  holder.'  However,  where 
the  owner  buys  his  own  land  at  an  illegal  sale,  and  assigns  for  a  valuable  con- 
sideration his  certificate,  he  cannot  be  heard  to  say  that  the  certificate  is 
invalid  in  the  hands  of  the  assignee  or  those  claiming  under  him,  on  the 
ground  that  the  sale  was  void;*  nor  may  a  purchaser,  after  he  has  as»gned 
the  certificate,  reinvest  himself  with  ownership  thereof  by  fraudulently  pro- 
curing the  certificate  to  be  redelivered  to  him,  and  erasing  the  assignment, 
and  having  a  deed  made  to  himself.^ 

DaMwt  to  Efllr  ftk  lAw.  —  Upon  the  death  of  the  purchaser,  the  certificate  will 
descend  to  the  heir  at  law.* 

ZTL  FOBniTVU  VOK  HovooKFUAma  with  Tax  Laws — 1.  In  OaiMzaL  — 
It  is  provided  by  statute  in  some  of  the  states  that  lands  on  which  taxes  are, 
or  ought  to  be,  assessed  shall  be  forfeited  to  the  state  in  case  of  the  failure  or 
refusal  of  the  owner  to  comply  with  specified  legal  requirements  designed  to 
facilitate  the  collection  of  the  revenue.* 


such  other  person  the  lawful  holder  of  the  cer- 
tificate.  Swan  V.  Whal^,  75  Iowa  623. 

fi«i|aatiott  of  A—'g*— — An  uugnment  of 
a  tax  sale  certificate  to  "J.  M.  Quimby  "  is  no 
evidence  of  right  thereby  tn  "J.  M.  Quimby  ft 
Co."  Quinby  v.  North  Amencan  Coal,  etc.,  Co., 
2  Heisk.  (Tenn.)  596. 

Wbo  Hay  Ao^aire  Certifloate.  —  Stubblefield  v. 
Borders,  92  III.  279 ;  Coleman  v.  Hart,  37  Wis. 
180. 

EvldonM  Anigmnrat.  —  Where  the  certifi- 
cate is  issued  to  one  person  and  the  deed  to 
another,  there  must  be  some  evidence  of  an  as* 
signment  of  the  certificate  by  the  original  pur- 
chaser. Florida  Sav.  Bank  v.  Brittain,  ao  Fla. 
507. 

BordsD  of  Proof  as  to  Bona  FidM  of  AHl|Fammt. 
Where  the  assignor  denies  that  the  assignment 
was  for  value,  and  contends  that  it  was  for  an- 
other purpose  than  to  transfer  the  title,  he  must 
establish  it   Bird  v.  Jones,  37  Ark.  195. 

Wkm  Traad  In  tho  Sale  Is  Zstablishod,  and 
the  assignment  is  also  allied  to  have  been 
frandiUent,  the  assignee  must  show  affirmatively 
that  he  is  a  bona  Hde  purchaser  for  value.  light 
V.  West,  42  Iowa  138. 

Blf  hU  of  Asiignoo  of  Original  GortULoato  as 
Agauit  Panhusr  of  Dvplloat*. —The  purchaser 
of  a  duplicate  certificate  cannot  acquire  a  title 
thereunder  as  against  or  superior  to  that  of  a 
subsequent  assignee  of  the  original  certificate, 
who  purchased  it  and  obtained  a  deed  thereon 
without  notice  of  the  issue  of  the  duplicate  or 
of  the  rights  of  the  holder  thereof.  Griswold  v. 
Wilson,  36  Iowa 

■orgsrof  Onrtlfleats  In  Lssal  Title.  — Where 
the  legal  owner  of  the  land  becomes  the  owner 
of  the  certificates  covering  the  same,  and  after- 
wards releases  to  another  all  his  estate,  title, 
interest,  and  claim,  in  and  to  the  land,  his  in- 
terest therein  by  virtue  of  the  certificate  passes 
with  the  legal  title  by  the  conveyance,  and  be- 
comes merged  in  the  legal  title,  so  that  no  valid 
tax  deed  may  thereafter  be  issued  on  the  cer- 
tificate.  Bennett  v.  Keehn,  $7  Wis.  582. 

AmUgnms  Indonsnmt  Ezptslned  by  Parol.  — 
An  indorsement  upon  the  certificate  of  sale  by 
the  officer  adnowtedging  the  receipt  of  an 


amount  in  full  of  the  taxes,  interest,  and  costs, 
but  not  showing  whether  the  money  was  le- 
ceLved  in  redemption  of  the  laiuls  or  in  oon- 
sideration  of  the  assignment  of  tlie  certificate^ 
may  be  explained  by  parol.  Woodman  v.  CUw, 
21  Wis.  350. 

1.  BlghU  of  Asslgnes.  —  Bird  v.  Jones,  37 
Ark.  195;  Smith  v.  Stephenson,  45  Iowa  64s; 
McCausIin  v.  McGuire,  14  Kaa.  234;  Green  w. 
Hellman,  61  Neb.  875;  Horn  v.  Gvry,  49  Wis. 
4S4. 

9.  T«a>»ifi»  In  Oartlfloatia.  —  ^nger  Mfg. 
Co.  V.  Yarger,  is  Fed.  Rep.  487;  Baldwin  v. 
Shill,  3  Ind.  App.  S91 ;  Watson  v.  Phelps,  40 
Iowa  48s;  Li^t  V.  West,  43  Iowa  138;  Besore 
V.  Dosh,  43  Iowa  211.  See  also  Bassett  v. 
Welch,  22  Wis.  175. 

8.  Estoppal  to  Assart  InvalUl^. —  Kinswor- 
thy  V,  Mitchell,  21  Ark.  145. 

4.  Trandnlent  Erasure  of  AsiIgUMnL  —  Bird 
c.  Jones,  37  Ark.  igj. 

5.  DMomt  sf  Oartlflaats.  — Rice  v.  WUtcw  8 
Ohio  216. 

8.  Forfeitares— StatetorrPiOTistsuiBasBml 

—  Unitt^  States.  —  Schenk  v.  Peay,  i  Dill.  (U. 
S.)  268;  U.  S.  V.  Repentigay,  5  WalL  (U.  S.) 
an. 

Kentucky.  —  Barbour  v.  Nelson,  i  Litt  (Ky.) 
59 ;  Robinson  p.  HulT.  3  Litt.  (Ky.)  38 ;  Mai^ 
shall  V.  McDaniel,  is  Bush  (1^.)  378. 

LowirioHO.  —  Han  v.  Hall,  23  La.  Ann.  135; 
Morrison  v.  Larkin,  26  La.  Ann.  699. 

Maine.  —  Hodgdon  c.  Wight,  36  Ue.  3s6; 
Tolman  p.  Hobbs,  68  Me.  316. 

Minnesota.  —  Baker  v.  Kelly,  z  i  Mian. 
480. 

Missouri.  —  State  v.  Hemaa,  70  Mo.  441.  7 
Mo.  App.  430. 

South  Carolina.  —  State  v.  Thompson,  18  S. 
Car.  538. 

J'trgifn'a.  —  Staats  v.  Board.  10  Gratt.  (Va.) 
400;  Hale  V.  Bransoim,  10  Gratt.  (Va.)  418; 
Wild  V.  Serpen,  10  Gratt.  (Va.)  405;  Martin 
V.  Snowden.  18  Gratt.  (Va.)  100;  Kinney  9. 
Beverley,  2  Hen.  &  M.  (Va.)  318. 

West  Virginia.  —  Yokum  v.  Fickey,  37  W. 
Va.  762;  State  w-  Cheney.  45  W.  Va.  47«. 
Comtra.  Grifin  v.  Mixon,  38  Miss.  4a. 
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2.  Hatnre  of  Title  Aeqnired  bj  State.  —  The  rule  generally  adopted  is  that  a 
forfeiture  vests  in  the  state  the  absolute  title  to  the  property  forfeited ; '  and 
if  the  state  has  two  distinct  titles,  a  subsequent  sale  by  the  state  passes  both 
titles.*  But  in  some  states  the  forfeiture  is  treated  as  merely  vesting  the  title 
in  the  state  as  security  for  taxes,  and  the  title  of  the  owner  can  only  be 
defeated  by  showing  forfeiture  and  sale  by  the  state.*  The  forfeiture  is  to 
the  state,  and,  where  it  has  once  accrued,  no  possession  adverse  to  the 
proprietor  can  run  against  the  state.^ 

3.  Sale  of  Forfeited  Lands.  —  Provision  is  usually,  if  not  always,  made  for 
the  sale  by  the  state  or  county  of  the  lands  which  it  has  acquired  by  for- 
feiture,* payment  of  the  taxes  chai^^  being  made  out  of  the  proceeds  of  the 
sale,* 

4.  Constitutionalitf  —  OomtmetiiHL  of  Statatei*  —  Statutes  providing  for 
forfeiture  for  noncompliance  with  tax  laws  are  usually  held  to  be  constitu- 
tional, even  where  the  title  is  vested  in  the  state  without  an  inquisition  of 
office.'  Sometimes  an  inquisition  of  office,  or  other  adjudication  to  which 
the  owner  is  a  party,  is  deemed  necessary  to  divest  title,^  and  a  statute  will 


In  Amortoa,  TcrfeltorM  Wm  Flnt  IHrMtad 

for  nonperformance  of  tax  laws  by  the  legis- 
lataire  of  Virginia,  several  years  before  the 
adoption  of  the  ConstitutiDn  o<  the  United 
States,  in  order  to  determine  the  titles  to  un- 
occupied lands  and  to  promote  their  settlement. 
Martin  v.  Snowden,  i8  Gratt.  (Va.)  lOO. 

Listing  in  Good  Paith. —  When  a  taxpayer  in 
good  faith  has  listed  the  lands  as  his  own,  the 
lands  are  not  forfeited  because  he  has  not  com- 
plied with  certain  formalities  in  obtainiiiB  title. 
Lohr  V.  Miller,  la  Gratt.  (Va.)  45^. 

PuMBt  •!  TnsM  on  iMd  lofideBtlT  OMcflbsA 
to  identify  it  will  preclude  a  forfeiture  under 
another  description  whi^  is  inaccurate.  Kelly 
V.  Salinger,  53  Ark.  114. 

Forfsitors  Hot  Avoided  by  Payment  ef  Oumnt 
Taxes.  —  The  owner  of  land  on  which  back 
taxes  are  due  cannot  avoid  a  forfeitore  thereof 
by  paying  the  current  taxet.  Biggins  v.  Peo- 
ple, to6  111.  370- 

Pkyment  «t  Amoiut  (hanwhl*  to  Tmmt  la 
Onmwn  Dm  Kot  Preelnde  niMtuo.  —  SmiOi 
w.  Tharp,  17  W.  Va.  aai. 

A  Ferfeitnra  Declared  After  Dne  FaTment  of 
Taxes  is  void,  and  the  state  takes  no  title  to 
convey  to  a  purduscr.  Davie  v.  Hare,  32 
Ark.  387. 

Vhtn  Lod  b  iB  Tw9  CouUm  it  is  sot 

rabject  to  forfeiture  because  not  entered  in  the 
tax  books  of  both  counties.  State  v.  Cheney,  45 
W.  Va.  478. 

1.  Bute  Aoqoizee  Abeolnte  Title.—  Hoi^don 
V.  Burleigh,  4  Fed.  Rep.  11 1;  Hall  v.  Hall,  33 
La.  Ann.  135.  And  see  Buckley  v.  O^rn,  8 
Ohio  180;  Wild  V.  Serpell,  10  Gratt.'  (Va.) 
405;  McClure  v.  Maitland,  34  W.  Va,  561; 
Yokun  V.  Fickey,  37  W.  Va.  76a. 

e.  Bale  Paiiee  An  nthe  Held  bf  State.  — 
Smith  V.  Chapman,  10  Gratt.  (Va.)  445. 

8.  State  Holds  Land  ai  Seeorlty  fbr  Taxes.  — 
Bennett  v.  Hunter.  9  Wall.  (U.  S.)  3a6 ;  State 
V.  Heman,  70  Mo.  441 ;  Tbevenin  v.  Slociun, 
16  Ohio  519. 

Property  Stnidc  Off  to  the  County  does  not 
thereby  become  subject  to  the  control  of  the 
connty  conunissienen.  Morrill  v.  Douglass,  14 
Kan.  307.  See  also  xit^,  thia  title.  Tax 
SaleM. 


4.  Vo  Title  Adverte  t«  the  Propirietor  Can  Stm 
Against  the  State.  —  Staats  v.  Board,  10  Gratt. 
(Va.)  400;  Hale  v.  Branscum,  10  (xratt.  (Va.) 
418. 

6.  Bale  of  Forfeited  ludi. —  Ho^don  v.  Bur- 
leigh, 4  Fed.  Rep.  in;  Newby  v.  Brownlee,  23 
Fed.  Rep.  320;  Miller  k.  Reynolds,  (Ark.  i8go) 
13  S.  W.  Rep.  597;  Bender  v.  Dungan,  99  Mo. 
126;  Buckley  v.  Osburn,  8  Ohio  180;  Hannel 
V,  Smith,  15  Ohio  134;  Woodward  f.  Sloan,  37 
Ohio  St  592;  Lombard  v.  White,  76  Wis.  445. 

6.  Taxei  to  Be  Paid  Out  9t  Proceeds  of  8aU.— 
See  State  v.  Purcel.  31  Ohio  St  35a. 

Whenever  Foifelted  Land  Has  Been  Sold  for 
Kore  than  the  Taxes  Dne,  the  surplus  should 
be  placed  to  the  credit  of  the  former  proprietor. 
Thevenin  v.  Slocum,  16  Ohio  519. 

T.  Constitntionallty  of  Statutes  —United 
States.  —  Smith  v.  Maryland,  6  Cranch  (U.  S.) 
a86;  Schcnk  v.  Peay,  i  Dill.  (U.  S.)  267;  U. 
S.  V.  Repentigny,  5  Wall.  (U.  S.)  211 ;  Bennett 
V.  Hunter,  9  Wall.  (U.  S.)  326-  Contra,  Fair- 
fax V.  Hunter,  7  Cranch  (U.  S.)  603. 

Kentucky.  —  Fry  v.  Smith,  a  Dana  (Ky.)  38; 
White  V.  White,  a  Met.  (Ky.)  185. 

Louisiana.  —  Morrison  v.  Larkin,  26  La. 
Ann.  699. 

Massachusetts.  —  Wilbur  v.  Tobey,  16  Pick. 
(Mass.)  177. 

Mississippi.  —  Martin  v,  Dix,  5a  Miss.  59; 
24  Am.  Rep.  661.  Contra,  Griffin  v.  Mixon,  38 
Miss.  424. 

New  Hampshire,  —  Montgomery  v.  Dorion, 
7  N.  H.  47S. 

Pennsylvania.  —  Rubeck  v.  Gardner,  7  Watts 
(Pa.)  455. 

South  Caralima.  —  Owens  v.  Owens,  as  S. 
Car.  155- 

Tennessee.  —  Puckett  v.  State,  .  i  Sneed 
(Tenn.)  355- 

F'ifpiiia.  —  Wild  V.  Serpell,  to  Gratt.  (Va.) 
405;  Flanagan  v.  Grimmet,  10  Gratt  (Va.) 
421;  Usher  v.  Pride,  15  Gratt.  (Va.)  190; 
Martin  V.  Snowden,  18  Gratt.  (Va.)  127. 
Contra.  Com.  v.  Hite,  6  Leigh  (Va.)  588,  ag 
Am.  Dec.  aafi. 

West  Virgima. — Yohum  v.  Hckey,  37  W. 
Va.  76a;  Sute  V.  Swann,  46  W.  Va.  laS. 
8.  InqdritiW  «l  Ofloa  VeaeMarr.  —  Man&all 
847  Vglumc  XXVII. 
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not  be  construed  to  divest  title  without  inquisition  of  office,  except  by 
express  terms  or  necessary  implication.'  The  statutes  providing  for  the  for- 
feiture of  lands  for  nonpayment  of  taxes  are  in  derogation  of  common  law 
and  must  be  construed  strictly.  Doubtful  words  and  phrases  must  be  inter- 
preted in  favor  of  the  owner.  Ail  statutory  provisions  must  be  strictly 
observed.* 

6.  Aetton  to  Tut  Taliditj  of  Forfeiture.  —  An  action  to  test  the  validity  of 
a  forfeiture  may  be  maintained  by  any  person  interested  therein  against  the 
county  in  which  the  lands  are  situated,*  or,  if  they  have  been  sold,  a^inst 

the  purchaser."* 

6.  Eedemption.  —  Usually  a  period  of  redemption  is  allowed  the  proprietor,* 
and  special  provision  is  sometimes  made  for  persons  under  disability.*  Some- 
times a  further  period  to  redeem  is  given  by  subsequent  statutes.' 

7.  Waiver.  —  Strict  forfeiture  may  be  waived,  both  by  the  state's  extension 
of  the  time  for  pa3rment  by  acknowledging  the  right  of  the  owner  to  any  bal- 
ance which  may  remain  in  the  treasury  after  sale,  and  by  the  continued  levy 
and  assessment  of  taxes  after  the  title  in  the  state  is  supposed  to  be  complete 
by  forfeiture.*  But  where  the  legislature  extends  the  time  for  redemption  the 
owner  must  avail  himself  of  the  extension  in  order  to  release  the  forfeiture.* 


V.  McDaniel,  12  Bush  (Ky.)  378;  Harlan  v, 
Seaton,  18  B.  Mon.  (Ky.)  313;  Barbour  v.  Nel- 
son, I  Litt.  (Ky.)  60 :  Robinson  v.  Huff,  3  Lttt. 
(Ky.)  38;  Hill  V.  Lund,  13  Minn.  451 ;  Kinney 
p.  Beverly,  1  Hen.  &  M.  (Va.)  531. 

In  the  above  cases  Nichols  v.  Nichols,  Plowd. 
484,  and  Dowtie's  Case,  3  Coke  10,  are  re- 
lied on  as  authority  for  the  position  that  inquest 
of  oflice  is  necessary  to  perfect  tbe  title  of  tJie 
state. 

1.  Oonitnutlsn  of  BtatntmHTwUBg  not  With- 
out InqoUtioD.  —  Fairfax  v.  Hunter,  7  Cranch 

(U.  S.)  603;  Bennett  v.  Hunter,  9  Wall.  (U. 
S.)  326;  Schenk  v.  Peay,  i  Dill.  (U.  S.)  267; 
Dickerson  v.  Acosta,  15  Fla.  614;  Barbour  v. 
Nelson,  i  Litt.  (Ky.)  60;  Martin  v.  Snowden, 
18  Gratt.  (Va.)  100. 

S.  PWrMtors  lavt  Btriotly  Conitrned —  United 
Stat fs.  — Bennett  v.  Hunter,  9  Wall.  (U.  S.) 
336 ;  Qarke  v.  Strickland,  3  Curt.  (U.  S.)  439 ; 
Schenk  v.  Peay.  i  Dill.  (U.  S.)  267 ;  Hodgdon 
V.  Burlngh,  4  Fed.  Rep.  iii. 

Arkatuai.  —  Biscoe  v.  Coulter,  18  Ark.  433; 
Davis  v.  Hare,  3a  Ark.  386. 

Florida.  —  Dickerson  v,  Acosta,  15  Fla.  614. 

Illinois.  —  Garrett  v.  Doe,  2  III.  335,  30  Am. 
Dec,  653;  Scott  V.  People,  2  111.  App.  643; 
Smith  V.  People,  3  111.  App.  380;  Vetter  v. 
People,  3  111.  App.  385. 

Indiana.  —  DenUer  v.  State,  4  Blackf.  (Ind.) 
358 ;  Willtams  v.  State,  6  Blackf.  (Ind.)  36. 

Louisiana.  -~  Baton  Rouge  Oil  Wo*'ks,  34  La. 
Ann.  355. 

Maine.  —  Moulton  v.  Blaisdell,  34  Me.  383 ; 
Flint  V.  Sawyer,  30  Me.  226;  Hill  v.  Mason, 
38  He.  461;  Adams  v.  Larabee,  46  Me.  516; 
Tolmao  v.  Hobbs,  68  Me.  317- 

Minnesota.  —  St.  Anthony  Falls  Water  Power 
Co.  V.  Greely,  1 1  Minn.  331 ;  Baker  v.  Kelley, 
II  Minn.  480;  Steams  County  v.  Smith,  25 
Minn.  131;  Bonham  v.  Weymouth,  39  Minn. 
92;  West  V.  St.  Paul,  etc.,  R.  Co.,  40  Minn.  189. 

Mississippi.  —  Hopkins  v.  Sandidge,  31  Miss. 
668;  Mayson  v.  Banks,  59  Miss.  447. 

North  Carolina.  —  Doe  v.  Bryan,  a  Hawks 
(9  N.  Car.)  17. 

ph»0,  — Hapnel  p,  Sn)|^»  15  Pl>io  134; 


Thevenin  v.  Slocum,  16  Ohio  519;  Woodward 
V.  Sloan,  37  Ohio  St.  593;  Magruder  v.  Esouv> 

35  Ohio  St  333. 

South  Carolina.  —  State  v.  Thompson,  18  S. 
Car.  538;  Owens  v.  Owens,  25  S.  Car.  ,155. 

Virginia.  —  Kinney  v.  Beverley,  2  Hen.  ft  M. 
(Va.)  318;  Martin  v.  Snowden,  18  Gratt  (Va.) 
100. 

tVest  Virginia.  —  Kenna  v.  Quarrier,  3  W. 
Va.  3io;  Twiggs  v.  Cbcvallie,  4  W.  Va.  463. 

And  see  generally  the  title  Statdtbs,  vol.  36, 
p.  663  tt  stq. 

8.  Action  AgalBrt  Oonn^  to  TMt  VaUdUr  iC 
Forfoitare.  —  Willard  v.  Redwood  County,  33 
Minn.  61. 

4.  Aotlon  Against  PordULHr.  —  Tolman  v. 
Hobbs,  68  Me.  316;  Chandler  v.  Wilson,  77 
Me.  76;  Ketchem  v.  Mullinix,  93  Mo.  118. 

6.  Proprietor  Kay  BadMm  from  VorMtsza. — 
Braxton  v.  Elidi,  47  Fed.  Rep.  178 ;  Hall  v.  Hall, 
33  La.  Ann.  135;  Morrison  v.  Larldn,  36  La. 
Ann.  699  ;  Gamer  v.  Anderson,  37  La.  Ann  338; 
Waggoner  v.  Wolf,  28  W.  Va.  820.  See  also 
infra,  this  title.  Redemption  from  Tax  Sales. 

6.  Penons  under  Dtoahillty.  —  Barbour  r. 
Nelson,  i  Litt.  (Ky.)  59;  Marshall  v.  McDanial, 
13  Bush  (Ky.)  378;  Hill  v.  hlason,  38  He.  461; 
Reynolds  r.  Lieper,  7  Ohio  17. 

7.  Zxtrailon  of  Psilod  of  Bod«iBptien. — Clarite 
V.  Strickland,  2  Curt.  (U.  S.)  439;  Hodgdon  v. 
Burleign,  4  Fed.  Rep.  1 1 1 ;  Hodgdon  v.  Wight. 

36  Me.  326, 

8.  Waiver  of  Porfeitiire.  —  Qarke  v.  Strick- 
land, 3  Curt.  (U.  S.)  439 ;  Hodgdon  v.  Burlei^ 
4  Fed.  Rep.  iii ;  State  v.  Hcman,  70  Mo.  441. 

But  see  Hod^on  v.  Wight;  36  Me.  336, 
wherein  it  is  held  that  the  assessment  and  col- 
lection of  taxes  subsequent  to  the  forfeiture 
does  not  operate  as  a  waiver  of  the  forfeiture. 

Causing  Lands  to  Be  Listed  for  Taxation  to  an 
Ooonpler  is  not  a  waiver  by  the  state  of  its  right 
to  a  forfeiture.    Crane  v.  Reeder,  25  Mich.  303. 

0.  Owner  Must  Avail  Hlirself  of  Extenaion.  — 
McMillan  v.  Robbins,  s  Ohio  38;  Staats  v. 
Board,  10  Gratt.  (Va.)  400;  Usher  v.  Pride,  15 
Gratt  190  ;  Smith  v.  Tharp,  17  W.  Va. 

331, 
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NKtnre  ^  Bight. 


On  the  other  hand,  the  failure  on  th6  part  of  the  state  to  comply  with  the 
conditions  of  a  statute  extending  the  time  of  redemption  may  be  remedied  by 
legislation.*  A  county  board  has  no  power  to  set  aside  a  forfeiture  when  it 
has  once  accrued.'  Neither  the  possession  of  the  land  nor  the  entry  of  it  on 
the  commissioners'  books,  after  the  land  becomes  under  those  acts  absolutely 
forfeited,  can  divest  the  title  of  the  state.' 

XTIL  Bbsswiios  TBOK  Tax  Sales  — 1.  Definition  and  Diitinotion  ~ 
a.  Definition.  —  Literally  the  word  "  redemption  "  signifies  a  buying  back 
or  repurchase ;  but  in  its  legal  sense  it  means  the  recovery  or  repurchase  of 
property  which  has  been  sold  or  forfeited  for  nonpayment  of  a  chaise 
on  it.* 

b.  As  Distinguished  from  Purchase.  — It  is  often  difficult  to  dis- 
tinguish between  a  redemption  and  a  purchase  of  the  tax  purchaser's  interest. 
In  general,  a  payment  by  the  owner  or  by  one  acting  or  supposing  himself  to 
act  in  the  owner's  interest  will  be  construed  as  a  redemption,  while  it  is 
regarded  as  a  sale  if  the  payment  is  made  by  a  stranger.^ 

2.  Nature  <^  Kight  —  a.  In  General.  —  In  the  absence  of  agreement  the 
right  of  redemption  does  not  exist  except  as  permitted  by  statute,*  and  it 
can  be  exercised  only  as  the  statute  prescribes.'  The  owner  of  the  property 
may  effect  redemption  by  contract  with  the  holder  of  the  certificate.**  But  if 
he  elects  to  take  that  course,  he  must  know  at  his  peril  whether  the  one  with 
whom  he  deals  is  the  owner  of  the  certificate,*  and  the  agreement,  if  oral, 
must  be  certain  and  unambiguous  in  its  terms  and  must  be  taken  advantage 
of  within  a  reasonable  time.'* 

t.  Characteristics  of  Right.  —  The  right  of  redemption  is  an  interest 
in  land,  which  may  be  conveyed  or  devised,  and  which  descends  in  the  same 
manner  as  other  real  property.^'    But  it  cannot  be  attached  in  an  action  at 


1.  HodgdoD  V.  Wigbt,  36  Me.  336. 

%,  Ooonty  Boud  Cumot  Bet  Aside  f  orftltaMw—- 
Madison  County  v.  Smith,  95  III.  328. 

S.  Veitlier  PoMeielon  of  Land  nor  Entry  on  Com- 
niailonen'  Bo<dti  W*iT«i  PorfoHiura.  —  Smith  v. 
i  haip,  17  W.  Va.  aai ;  Yokuin  v.  Fickqr,  37  W. 
Va.  762. 

4.  Bademptlon  Daflaad.  — See  Rbdbbh — R>- 
raKPTioH,  vol.  a4,  p.  314.  See  also  Cent.  Diet., 
"  Redemption." 

Redemption  is  a  proceeding  by  whicb  the 
owner  of  property  which  has  been  sold  or  ap- 
propriated to  satisfy  some  lien  or  charge  may 
reclaim  it  before  his  title  is  finally  extin- 
guished.  Evans  v.  Pike,  118  U.  S.  241. 

B.  Diitinfolihod  from  Pnxohasa.  —  Gould  v.  Day, 
94  U.  S.  405}  Miller  v.  Ziegler,  31  Kan. 
417;  Jones  V.  Miami  County,  30  Kan.  278; 
Faler  v.  McRae,  Miss.  227 ;  Coxe  v.  Sart- 
well,  21  Fa.  St  480 ;  Coxe  v.  Wolcott,  27  Pa. 
St.  154;  Jenks  v.  Wright,  61  Pa.  St.  410.  But 
■ee  Arthurs  v.  King,  95  Fa.  St.  167. 

If  One  Bayi  a  Tax  Title  Talsa^  Bepmoatli^ 
Tlwt  He  Zi  Acting  In  tbe  latomt  of  ttie  Omor, 
there  is  a  purchase,  not  a  redemption,  the  one 
busring  being  under  no  agreement  with  ^e 
owner.    Culbertson  v.  Munson,  104  Ind,  451. 

SedempUon  by  Agent.  —  Where  one,  suppos- 
ing himself  to  be  an  agent,  paid  his  own  money 
and  took  an  assignment  of  the  certificate  of 
purchase,  it  was  held  that  a  ratification  would 
be  presumed,  and  that  the  transaction  was  a 
redemption,  not  a  purchase.  Houston  v.  Bner, 
117  III.  324. 

WhsUur  Bademption  or  PorehsM  \^^  dneatlen 
te  Ivy,  —  Coxe  V.  Woleott,  27  Pa.  St  154. 

«7  C.  of  L.— 54  849 


&  Badonstlon  %  Btatntory  Bight.  —  XJnittd 
States.  —  Keely  v.  Sanders,  99  U.  S.  441. 
Alt^ama.  — ■  Boyd  v.  Holt,  62  Ala.  296. 
Arkansas.  —  Smith  v.  Macon,  20  Ark.  17 ; 
Thompson  v.  Sherrili,  51  Ark.  453. 
lUinois.  —  Gage  v.  Scales,  100  111.  218. 
Iowa,  —  Pearaon  v.  Robinson,  44  Iowa  413; 
McGee  v.  Bailey,  86  Iowa  513. 

Michigan.  —  Dumphey  c  Hilton,  lai  Mich. 
315. 

Missouri.  —  State  v.  Evans,  53  Mo.  App.  663; 
Gillespie  v.  Stone,  70  Mo.  505. 

New  York.  —  Levy  v.  Newman,  130  N.  Y.  il. 
Not-lh    Carolina.  —  See    also    McMillan  v. 
Hogan,  129  N.  Car.  314. 
Pgnnsytvania.  —  Hetz  v.  Hipps,  96  Pa.  St.  15. 

7.  Gomplianoo  with  Btatnto  ieoeoaary, —  Kee^ 
V.  Sanders,  99  U.  S.  441 ;  Craig  v.  Flanagin,  21 
Ark.  319;  Pope  v.  Macon,  23  Ark.  644;  Thomp- 
son V.  Sherrili,  51  Ark.  453;  Hartman  v.  Reid, 
(Colo.  App.  1903)  68  Pac.  Rep.  787 ;  Medland 
V.  Walker,  96  Iowa  175;  Mitchell  v.  Green,  10 
Met  (Mass.)  toi ;  Peavy  v.  Wood,  71  Miss. 
981. 

8.  Kaj  B«t  om  TaUd  AvrMmeot  —  Swan  v. 

Whatey,  75  Iowa  S23 ;  Gillespie  v.  Stone,  70 
Mo.  505 ;  State  v.  Evans,  5.1  Mo.  App.  663. 

9.  Agroemont  Must  Be  with  Baal  Holder  of  Tax 
Title, —  Swan  v.  Whaley,  75  Iowa  623. 

10.  Agreement  Kast  Be  Tt^ken  Advantage  of 
Within  Beaionablo  Tlm«.  —  Converse  v.  Brown, 
200  111.  166. 

11.  BtffU  of  Bedomiitlon  —  Znttrrest  In  Land.  — 
Neil  V.  Roder,  49  Ark.  531 ;  Stout  v.  Merrill. 
35  Iowa  47;  O'Day  v.  Bowker,  143  Mass.  59. 
But  tee  M'Connell  v.  Swepston,  66  Ark.  141. 
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met  of  B0dMvCk& 


law.'  Neither  the  issuing  of  a  deed  to  the  purchaser  before  the  expiration 
of  the  statutory  period  •  nor  a  judgment  can  deprive  a  person  of  the  right* 

c.  Necessity  for  Notice.  —  No  notice  of  an  intention  to  redeem  is  nece»> 
sary,*  nor  is  it  requisite  to  give  a  notice  that  the  land  has  been  redeemed.* 

3,  Oonstmotion  of  Kedtmptioii  Statntai.  —  It  may  be  stated  as  a  general  rule 
that  statutes  conferring  the  right  of  redemption  are  construed  liberally  in 
favor  of  him  whose  land  has  been  sold  for  taxes.* 

4  XffiMt  of  Bedomptlon  —  a.  IK  General.  —  The  effect  of  redemption  is  to 
divest  the  outstanding  legal  title  on  the  payment  of  what  is  due  to  the  holder 
of  such  title.''  After  redemption  a  tax  deed  tothe  purchaser  effects  nothing,* 
and  if  the  sale  is  confirmed  the  confirmation  will  be  set  aside.*  If  the  pur- 
chaser had  another  title  than  the  tax  title  he  may  assert  it,  notwithstanding 
the  exercise  of  the  right  of  redemption.** 

b.  Redemption  by  Owner.  —  If  the  owner  pays  the  redemption  money, 
the  effect  is  to  restore  the  land  and  the  title  thereto  predsdy  as  they  were 
held  prior  to  the  tax  sale.** 

c.  Redemption  by  Grantee  of  Owner.  —  Where  a  grantee  of  the  owner 
redeems  from  a  tax  sale,  the  land  is  not  thereby  freed  from  the  lien  of  a  mort. 


1.  SiflLt  of  B«d«mptioit  Hoc  AttMhftUo  »t  Law. 

—  Adams  V.  Mills,  126  Mass.  378.  See  gen- 
erally tlte  title  Attachhsnt,  vol.  3,  p.  209 

«f  ICQ. 

%.  riwutm  DMA  SOM  Vat  AflM  BlffU.— 

Reed  v.  Thompson,  %6  Iowa  455;  Swope  v. 
Prior,  58  Iowa  413;  Wood  v.Coad,  (Iowa  1903) 
94  N.  W.  Rep.  364. 

8,  Tndfment  Oannot  Tako  Mglit  Awaj.  —  An- 
derson V.  Batson.  (Ky.)  1896)  37  S.  W.  Rep.  84. 

4.  Votlos  of  iBtOBtioii  to  Bodsem  Hot  Hmmiuj. 

—  Rich  V.  Palmer,  7  On^on  133. 
6.  Hotlos  that  IabA  Kaa  Bmd  IsJswnea  V«t 

tivmnxf,  —  Coxe  v.  Sartwdl,  si  Pa.  St.  480. 

6.  Badomptlon  Btatates  Comtrned  In  TaTor  of 
Owner  —  United  States.  —  Schenlc  v.  Peay,  i 
Dill.  (U.  S.)  367;  CoAett  v.  Natt,  18  Gratt. 
(Va.  )  624,  10  Wall.  (U.  S.)  464;  Dubois  v. 
Hepburn,  10  Pet.  (U.  S.)  i ;  Kedy  v.  Sanders, 
99  U.  S.  441. 

AMfoma.  —  Boyd  v.  Holt,  6a  Ala.  agti. 

California.  —  Cooper  v.  SheparSson,  51  Cal. 
198. 

Florida.  —  Henry  v.  Florida  Land,  etc.,  Co., 
38  Fla.  269. 

Georgia.  —  Mixon  v.  Stanley,  100  Ga.  373. 

lotua.  —  Burton  v.  Hintra^er,  18  Iowa  348; 
Penn  v.  Qemans,  19  Iowa  373;  Rice  v.  Nel- 
son, 37  Iowa  148 ;  Coming  Town  Co.  ff.  Davis, 
44  Iowa  633;  Foster  v.  Bowman,  ss  Iowa 
337- 

Kansas. — Dona^aas  r.  McKeever,  S4  Kan. 

7«7. 

Louisiana.  —  Wincheflter  v.  Ctin,  i  Rob. 
(La.)  421  ;  Alter  v.  Shepherd,  37  La.  Ann. 

307. 

Maine.  —  Millett  v.  Mullen,  95  Me.  400. 
Jlf<fHi««of a.— Merrill  v.  Dearing,  3a  Minn. 

479- 

,  Mississippi.  — Bonia  v.  Greer,  56  Mlas.  710. 

New  /CT-j*y.  —  State  v.  Woodbridge  Tp.,  47 
N.  J.  L.  14a. 

North  Carolina.  —  See  also  McMillan  v. 
Hogan,  129  N.  Car.  314. 

Ohio.  —  Maaterson  v.  Beaaley,  3  Ohio  301. 

Oregon.  —  Rich  v.  Pslmer,  6  Or^on  339. 

Pennsylvania.  —  Patterson  v.  Brintfle,  9 
Watts  (Pa.)  98;  Gault's  Appeal,  33  F«-  St  94. 


South  Carolina.  —  Ebaugh  v.  Mollinax,  40 
S.  Car.  344. 

South  Dakota.  —  Buell  v.  Boylan,  10  S.  Dak. 
180. 

West  Virtinia,--Vfntt  v.  Simpson,  8  W. 

Va.  394;  Danger  v.  Johnson,  35  W.  Va.  385; 
Poling  V.  Parsons,  38  W.  Va.  80;  Powell  v. 
Smaltwood,  48  W.  Va.  398;  Clark  v.  McCIaug- 
herty,  (W.  Va.  1903)  44  S.  E.  Rep.  369. 

Wisconsin.  —  Jones  v.  Collins,  16  Wis.  594; 
Karr  v.  Washburn,  56  Wis.  303, 
See  also  the  title  Statutes,  vol,  26,  p.  677. 

7.  Badsmptlm  Dtmts  Oatrtandiiif  Lwal  Tills. 
—  Loudon  V.  Spellman,  (C.  C.  A.)  80  Fed.  Rep^ 
592;  Jackson  v.  Neal,  136  Ind.  173;  Lake  p. 
Gtbj,  35  Iowa  44 ;  Taylor  v.  Motse,  53  La.  Ann. 
3016;  State  V.  Johnson,  83  Minn.  496;  State  *. 
Butler,  (Minn.  1903)  94  N.  W.  Rep.  688;  Phil- 
lips f.  Zerfce  Run,  etc..  Imp.  Co.,  35  Pa.  St 
S6.  See  also  Frasier  v.  Johnson,  65  N.  J.  L. 
673. 

8.  Dsed  to  PirdiatBr  Aftar  B«dt^t!«n  U  !>• 
vaUi.  —  Cooper  v.  Shepardson,  51  Cal.  398; 
Hartman  v.  Anderson,  48  Iowa  309;  Hunt  v. 
Seymour,  76  Iowa  751;  Stokes  v.  Allen,  15  5. 
Dak.  431.  See  also  Merrimon  v.  Lyman.  114 
N.  Car.  434. 

Sabfoqaont  AsslffnaMnt  «f  Tax  Oardfloate  by 
fonhaser  Does  Hot  AAet  Badnqtim.— Dondv. 
Blood,  89  Iowa  237. 

9.  Conflnnation  of  Sale  Aftar  Ksdampdon  Win 
B*  Bet  Aiida,  —  Adair  v.  Scott,  53  Aric  480. 

10.  Porehaaer  Xav  Assart  Tltls  Othar  thaa  Tax 
Title  AftwRadampOBa.— Terrell  v.  Glmmell,  so 
Iowa  393. 

Lien  of  XarUar  Tax  Bala  Hot  Albotad  by  Bs- 
damptlon  fr«m  latar  Sals.  —  Qnj  v.  Coan.  40 
Iowa  337 ;  Chard  v.  Holt,  136  N.  Y.  30 ;  Cooper 
V.  Bnshley,  73  Fa.  St  353. 

11.  BadM^ea  by  Ownar.  —  Thorington  r. 
Hon^omety,  '88  Ala.  S48 ;  Winter  v.  Mont- 
gomery, loi  Ala.  649;  Scott  V.  Brown,  106  Ala. 
604 ;  Ivey  v.  Griffin,  94  Ga.  ^89 ;  Jackson  t>. 
Neal,  136  Ind.  173;  State  v.  Johnson,  83  Minn. 
496 ;  State  V.  Butler,  (Minn.  1903)  94  N.  W. 
Rep.  688 ;  Frazier  v.  Johnson,  65  N.  J.  L.  673> 
See  also  Oaric  v.  McOatigherty.  <W.  Va.  1903) 
44  S.  E.  369. 
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g^ee  whose  mortg^e  was  executed  before  the  land  was  allowed  to  go  to  the 
tax  sale  and  prior  to  the  conveyance  to  the  grantee.* 

d.  Redemption  bv  Mortgagee  9R  Other  Lienholder.  —  Where  a 
mortgagee  or  other  lienholder  redeems,  he  has  a  lien  upon  the  land  for  the 
amount  paid,  with  interest  thereon,  in  like  manner  as  if  the  sum  had  been 
included  in  his  mortgage  or  lien.* 

e.  Redemption  by  Occupant.  —  A  redemption  by  the  occupant  of  land 
gives  him  no  lien  for  the  moneys  paid.  His  redemption  is  simply  for  the  pro- 
tection of  such  right  of  occupancy  as  he  may  have  independently  of  the 
redemption.  The  mere  fact  of  redemption  gives  to  the  occupant  no  interest 
in  the  land  or  no  right  of  occupancy  as  against  a  deed  given  by  the  owner  of 
the  land  to  a  third  person.' 

/.  Redemption  by  One  of  Several  Lienholders.  —  Where  land  on 
which  there  are  several  liens  is  redeemed  by  one  of  the  lienholders,  the  title 
to  the  land  and  the  liens  thereon  stand  in  the  same  condition  as  though  no 
sale  for  delinquent  taxes  had  taken  place.' 

g.  Effect  of  Paramount  Title.  —  It  has  been  held  that  a  redemption, 
in  case  there  is  a  paramount  title,  will  inure  to  the  benefit  of  the  true  owner.* 

6.  Who  ICay  Bedeem  —  a.  In  General.  —  Any  right  which  in  law  or 
equity  amounts  to  an  ownership  in  the  land ;  any  right  of  entry  on  it  to  its 
possession  on  enjoyment,  or  any  part  of  it,  which  can  be  deemed  an  estate  in 
it,  makes  the  person  the  owner,  so  far  as  it  b  necessary  to  give  him  the  right 
to  redeem.* 


1.  Badempdoii  by  OnuitM  itf  (Hnur.  —  Shriglejr 

V.  Black,  66  Kjiii.  213, 

t.  B«d«mptiftn  by  MftrtgagM  or  Othsr  Uni- 
holder. —  Ragor  v.  Lotnax,  za  III.  App.  628; 
Frazier  v.  Johnson,  65  N.  J.  L.  673 ;  Eag^e  F. 
Ina.  Co.  V.  Pell,  2  Edw.  (N.  Y.)  631;  Burr  v. 
Veeder,  3  Wend.  (N.  Y.)  413;  Marahall  v. 
Davies,  76  N.  Y.  414;  Sidenberg  v.  Ely,  go 
N.  Y.  257,  43  Am.  Rep,  163. 

8.  Oooapant  Aoquirw  Ho  latareot  In  Land  Bo- 
dMmod  1^  Him.  —  Willey  v.  Greenfield,  64 
N.  Y.  App.  Div,  320. 

4,  BadMBptlon  by  Ono  of  Bmnl  LlaiihoUan. — ' 
Ellsworth  V.  Low,  62  Iowa  178. 

6.  EfliMt  of  Ftramoniit  ntlo.  — Lerlck  v. 
Brotberline,  74  Pa.  St.  149. 

Bedemptioa  by  Holder  of  AdTone  Title  inures 
to  the  benefit  of  the  real  owner.  Greene  v. 
Williams,  58  Miss.  752;  Jamison  v.  Thompson, 
65  Miss.  516. 

A.  Win  ■»  Bodeom  —  QonorBl  Sole —  Unittd 
5fa(w.  —  Dubois  v.  Hefdram,  10  Pet.  (U.  S.)  t. 

Arkansas.  —  Woodward  v.  Campbell,  39  Arir. 
580;  Sanders  v.  EHjs,  42  Ark.  215;  Seger  v. 
Spurlock,  59  Ark.  147. 

Colorado.  —  Hartman  v.  Reid,  (Colo.  App. 

1902)  68  Pac.  Rep.  787. 
Georgia.  —  Mixon  v.  Stanley,  100  Ga.  372. 
Indiana,  —  Gable  v,  Seiben,  137  Ind.  155. 
Iowa.  —  Adams  v.  Beale,  19  Iowa  61 ;  Rice  v. 

Nelson,  27  Iowa  148;  Cowdiy  v.  Cuthbert,  71 
Iowa  733 ;  Paxton  v,  Ross,  89  Iowa  661 ;  Swan 
V.  Haryey,  117  Iowa  58;  Busch  v.  Hall,  (Iowa 

1903)  93  N.  W.  Rep.  356- 
Mauachus^tts.  —  Stone  v.  Stone,  163  Mass. 

474- 

Minnesota.  —  Kipp  v.  Fitch,  73  Minn.  65. 
New  Jersey.  —  Frazier  v.  Johnson,  65  N.  J. 
L.  673. 

ffew  York.  —  People  v.  Palmer,  10  N.  Y. 
App.  Div.  395. 

West  Virginia.  —  Oark  v.  McOaugher^,  (W. 
Va.  1903)  44  S.  E.  Rep.  269* 


Wisconsin.  —  Campbell  v.  Packard,  61  Wis. 


88. 

Fnnluuer  of  Right  to  Bodoom  Knit  Blunr  Bight 
to  Be  Valid.  —  McGowan  v.  Smith,  68  Ark.  215. 

PttrohaMT  at  Sabiement  Tax  Sale. —  McBride 
V.  Hoey,  i  P.  &  W.  (Pa.)  54. 

Jndgment  or  Other  Lies  Creditor  of  Owoar.  — 
Schenlc  v.  Peay,  i  Dill.  (U.  S.)  24^7;  Bacon  v. 
Lurtiss,  2  Root  (Conn.)  39;  Swan  v.  Harvey, 
117  Iowa  s8;  Basso  v.  Benker,  33  La.  Ann.  432; 
W  'e  V.  Drexel,  60  Minn.  164;  Ayres  v.  Dozier, 
^Tenn.  Ch.  1899)  5'  S.  W.  Rep.  662;  Van 
Landingham  v.  Buena  Vista  Imp.  Co.,  99  Va.  37. 
Ourlisn.  — Wittv.  Mewhirter,  S7  Iowa  54s. 
Tmiteo  or  Cestui  Que  Tniat.  Corbett  v. 
Nutt,  10  Wall.  (U.  S.)  464;  Elliott  v.  Shaffer, 
30  W.  Va.  347:  Clark  v.  Mcaaugherty,  (W. 
Va,  1903)  44  S.  E.  Rep.  269 ;  Karr  v.  Washburn, 
56  Wis.  303. 

Reldor  of  Deed  for  u  UnaMignad  Dowar. — 
Rice  V.  Nelson,  27  Iowa  148. 

Administrator  or  Xzeontor  of  Deoeiaod  Owner.  — 
White  V.  Smith,  68  Iowa  313;  Bowers  v.  Wil- 
liams, 34  Miss.  334. 

Pnrohaser  at  SherlfTs  Bale. —  Gable  v.  Seiben, 
137  Ind.  15s;  Byington  v.  Walsh,  11  Iowa  J7J 
Shearer  v.  Woodburn,  10  Pa.  St.  511. 

Person  Claiming  v^w  Xzeontory  Contraet  to 
Fnrehase.  —  Woodward  v.  Campbell,  39  Arit. 
580;  Rogers  v.  Rutter,  11  Gray  (Mass.)  410. 

Holder  of  Xqnitable  Tltlo.— Cowdry  v.  Cuth- 
bert, 71  Iowa  733 ;  McKee  v.  Spiro,  107  Mo. 
452;  Plumb  V.  Robinson,  13  Ohio  St.  298. 

One  In  Poitessien  under  Color  of  Title. —  Foster 
V.  Bowman,  55  Iowa  237 ;  Brown  v.  Day,  78  Pa. 
St.  129. 

FanOB  to  Vhom  ZAnd  Im  AwsMod.  —  Towna- 

hend  v.  ShafFer,  30  W.  Va.  176. 

Corooratlon  Holding  under  Irrogolar  Condouub* 
Hon  Proeeedlngi.  —  Garmoe   r.   Sturgeon,  65 

Iowa  147. 

Wife  May  Redeem  "Her  latorest  In  Husband^ 
Land. —  Adams  v.  Beat,  19  Iowa  61:  Rice  «. 
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ConverMly  one  having  no  interest  in  the  property  cannot  redeem.' 

The  Title  of  the  person  seeking  to  redeem  need  not  be  shown  to  be  flawless.* 

d.  Owners,  —  The  owner  is  given  the  right  to  redeem.'  The  original 
owner  may  exercise  this  right  although  there  is  an  outstanding  tax  title.* 
The  right  cannot  be  defeated  by  showing  an  outstanding  paramount  title,* 
and  it  is  immaterial  to  whom  the  lands  were  assessed." 

c.  Agent  of  Owner.  —  Any  payment  by  an  agent  or  other  person 
occupying  a  confidential  relation  to  the  owner  will  inure  to  the  benefit  of  the 
owner,  even  though  made  with  the  agent's  own  money.' 

The  Authority  of  the  Agent  may  be  established  by  slight  evidence,**  and  it  has 
been  held  that  such  authority  will  be  presumed.* 

c.  Part  Owners  —  (i)  In  General.  —  A  part  owner  of  the  land  sold  is 
entitled  to  redeem,  but  he  must  redeem  the  whole  if  it  was  properly  included 
in  one  sale,  and  must  pay  the  whole  amount  due.** 


Nelson,  27  Iowa  148;  Pfiffner  V.  Krapfel,  a8 
Iowa  27;  Nevin  v.  Allen,  (Ky.  1894}  36  S,  W. 
Rep.  180.  See  also  Tucker  v.  Tucker,  108  N. 
Car.  a3S. 

Hnibuid  Wa  Bodeem  Hla  latereet  In  Wlf»*i 
lud.  —  Duboia  V.  Hepburn,  10  Pet.  (U.  S.)  i. 

Hanalndwum  Kay  BadMm  If  Tenaat  for  Ufa 
nUi  to  Do  80.— Tucker  v.  Tucker,  xo8  N.  Car. 

235- 

iMiee  of  Property  BeUL  —  Byington  v.  Rider, 

9  Iowa  566. 

Holder  under  Titio  Bond  of  Bonatbrn  OUa.  — 

Rich  V.  Palmer,  7  Oregon  133. 

Ooemnt  lUy  BadMm.  — Stokes  v.  Allen,  15 
S-  Dak.  421 ;  Frazier  v.  Johnson,  65  N.  J.  iZ 
673:  Campbell  v.  Packard,  61  Wis.  88. 

SorrlTing  Xlnor  Kay  Bedoem  Eatlrt  Homo- 
stead. —  Seger  v.  Spurlock,  59  Ark.  147. 

Pnrohaser  at  Invalid  Snbseqnent  Bile  Cannot 
Bodeoou  —  Byington  v.  Buckwalter,  7  Iowa 
512,  74  Am,  Dec.  279;  Penn  v.  Qemans,  19 
Iowa  372 ;  Staples  v.  Mayer,  44  La.  Ann.  628 ; 
McBride  v.  Hoey,  3  Watts  (Pa.)  436;  Trego  v. 
Huzzard,  19  Pa.  St.  441 ;  Huzzai^  v.  Trego,  35 
Pa.  St.  9;  State  v.  Belcher,  (W.  Va.  1903)  44 
S.  E.  Rep.  216. 

In  Haafaehnastta  the  right  to  redeem  is  given 
to  only  the  owner  of  the  land  and  the  mort- 
gagee of  record.  Silva  v.  Turner,  166  Mass. 
407. 

1.  Oao  Without  Interest  Cuuutt  BederaL  — 
Wood  V.  WelptOD,  29  Fed.  Rep.  405 ;  Hartman 
V.  Retd,  (Colo.  App.  1903)  68  Pac.  Rep.  787; 
Byington  v.  Buckwalter,  7  Iowa  512,  74  Am. 
Dec.  279;  Penn  v.  Qemans,  19  Iowa  372;  Lynn 
V.  Morse,  76  Iowa  665 ;  Whitaker  v.  Aahbey,  43 
La,  Ann.  117;  Sheets  v,  Paine,  10  N,  Dak.  103; 
McBride  v.  Hoey,  2  Watts  (Pa.)  443;  Eaton  v. 
North.  25  Wis.  514;  Cousins  v.  Allen,  28  Wis. 
332:  Rutledge  v.  Price  County,  66  Wis,  35. 

If,  Kowever,  the  Pnrohaser  Aooepts  the  Honey 
the  redemption  inures  to  the  benefit  of  the 
owner  and  is  complete  and  operative,  2  Desty 
on  Taxation,  p.  880;  Cooley  on  Taxation  (2d 
ed,),  p.  S40 ;  Burroughs  on  Taxation,  9  125; 
Levick  f.  Brotherline.  74  Pa.  St,  149, 

S.  Title  ITefld  Not  Be  Absolute,  —  Gahle  v. 
Seiben,  137  Ind.  155;  Garmoe  v.  Sturgeon,  65 
Iowa  147;  Paxton  v.  Ross,  89  Iowa  661 :  Lo^an 
V.  Logan,  (Tex.  Civ.  App.  1903)  72  S.  W,  Rep. 
416. 

8.  Owner  Mav  Redeem. —  Rich  v.  Braxton.  158 
U,  S.  375  ;  Hartman  r.  Reid,  (Colo.  App.  1002) 
68  Pac.  Rep,  787 ;  Holcombe  v.  Beauchamp,  lor 


Ga.  711;  Richardson  t-,  Carner,  112  Qta..  103; 
Gable  v.  Seiben,  137  Ind,  15s;  Silva  v.  Turner, 
166  Mass.  407;  Clark  v.  Lancy,  178  Mass.  460; 
Frazier  v.  Johnson,  65  N,  J.  L,  673 ;  Stokes  v. 
Allen,  15  S,  Dak,  421  ;  Ayres  v.  Dozier,  (Tenn. 
Ch,  1899)  52  S.  W.  Rep.  662;  Logan  v.  Logan, 
(Tex.  Gv.  App.  1903)  72  S.  W.  Rep.  416; 
Yoktun  V.  FIckQf,  37  W.  Va.  7*b. 

Bedm|>tlon  by  Go-ovner. —  The  redemption  of 
land  by  one  tenant  in  common  inures  to  the 
benefit  of  a  cotenant.  Donnor  v,  Quartemus, 
90  Ala.  164,  24  Am,  St.  Rep.  778;  Scott  v. 
Brown,  106  Ala.  604. 

Whan  groparty  Eai  Boon  Stfld  at  a  SudA 
flalo,  and  the  purchaser  takes  possession,  and 
the  owner  acknowledges  such  possetnon  and 
pays  rent,  he  cannot  redeem.  Whitaker  v.  Ash- 
bey,  43  La.  Ann.  117, 

4.  Original  Owner  Kay  Bedeem.—  Lancaster  p. 
County  Auditor,  2  Dill.  (U.  S.)  478, 

"  Piwious  Owner. " — Where  the  statute  pro- 
vides that  the  "  previous  owner  "  may  redeem, 
diis  tneans  the  person  in  whose  name  the  land 
was  returned  ^Unquent  Dooly  v.  Christian, 
96  Va.  534. 

6.  Oatatandinff  Paramonnt  Title  Does  Hot  Bo- 
ftet  Bedeaptlea. — Jamison  v.  Thompson,  65 
Miss.  516. 

6.  Owner  Kay  Bedoem  Lands  Aiseoeed  to  "  Va* 
known.  '*  —  Lynam  v.  Anderson,  9  Neb.  367. 

7.  Afrent  of  Owuer  Xay  Beseem. —  Hartman 
V.  Reid,  (Colo.  App.  190a)  68  Pac.  Rep.  7B7: 
Houston  V,  Buer,  tiy  111.  334;  McBride  v.  Hoer. 
2  Watts  CPa.l  443. 

Power  of  Attorney  to  Protect  Irterecti  o*"  Ownor 
Authorltes  Bedemption. —  Townshend  v,  Shaffer, 
30  W.  Va.  176, 

Power  of  Attomer  to  Bell  Land  Aotherisas  B*> 
demptlOD. —  McCord  v.  Bergautz,  7  Watts  (Pa.) 
487. 

Agent  with  Power  to  Take  Gars  of  Laad  Kay 
Bedeem  After  Death  of  Principal.—  Patlenon  v. 

Brindle.  o  Watts  (Pa.)  98, 

8.  Anthorltv  of  Aa^rt  EBt>>b1Iahad  bv  Slight 
Evidenoe.  —  Trego  v.  Huzzard,  19  Pa.  St.  441. 

5.  Authority  Prenuoud. —  State  v.  Harper,  36 

Neb.  761. 

10.  Part  Owner  Kav  Redeem  —  C7ni7nf  States. 
—  O'Reilly  r.  Holt,  a  Woodi  (U.  S.)  fi-s. 

California.  —  People  f.  McEwen,  23  Cal.  54; 
Quinn  v.  Kenrev,  47  Crl,  147. 
Illinois.  —  Btisch  v.  Huston,  75  111.  343. 
Iowa.  —  Curl  V.  WatBon.  35  Iowa  35,  95  Aaa. 
Dec.  763. 
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(2)  Under  Siatuies.  —  A  part  owner  may  be  permitted  by  statute  to  redeem 
his  share  in  the  lands  sold  *  although  the  right  to  redeem  the  whole  interest  is 
not  abrogated  thereby.* 

(3)  Minors.  —  Where  minors  are  cotenants  with  adults,  and  the  period  for 
redemption  for  the  latter  has  expired,  the  minors  may  redeem  only  their  interest 
in  the  land.    This  right  does  not  extend  to  the  minors'  adult  cotenants.* 

'  e.  Mortgagees  (i)  /«  General.  —  A  mortgagee's  title  is  sufficient  to 
enable  him  to  redeem  the  mortgaged  premises.* 

(2)  Purchaser  at  Foreclosure  Sale.  —  The  right  of  a  mortgagee  to  redeem  the 
mortgaged  land  from  a  tax  sale  does  not  depend  on  his  continuing  to  be  a 
mortgagee,  but  such  right  is  an  interest  in  the  land  which,  on  foreclosure  of 
the  mortg^e,  passes  to  its  purchaser  at  the  foreclosure  sale." 

6.  ?«riod  for  Bedemption  —  a.  In  General.  —  Statutes  fix  the  time  within 
which  redemption  may  be  made.* 


Maine.  —  Watldnt  v.  E^on,  30  Me.  s»9,  50 
Am.  Dec  637. 

Mattttchuiwttt. —  Hurley  v.  Hurley,  148  Mass. 
444- 

Minnesota.  —  State  v.  Schaack,  28  Minn.  358. 

Oregon.  —  Rich  v.  Palmer,  6  Oregon  339. 

Pennsylvania.  —  Maul  f .  Rider,  5 1  Pa.  St. 
377;  Alexander  v.  Ellis,  133  Pa.  St.  81.  See 
alao  Halsey  v.  Blood,  29  Pa.  St.  319. 

Rhode  Itkmd.  —  Chace  v.  Durfee,  16  R.  I. 
248. 

West  ('irfuua.  —  Smith  v.  Tharp,  17  W.  Vs. 
aai. 

1.  Ststnta  Kay  Permit  Bsdemption  of  GiM>wiMr*s 
Intsreit.  —  People  v.  Treasurer,  8  Mich.  14, 
77  Am.  Dec.  433.  See  also  Loomis  v.  Pinsree, 
43  Me.  399.  And  see  generally  the  statutes  of 
the  several  states. 

8.  Loomis  V.  Pingree,  43  Me.  299. 

S.  Where  Minors  Are  Cotenants  wlUi  Adnlts.  — 
Jacobs  V.  Porter,  34  Iowa  341 ;  Stout  v.  Merrill, 
35  Iowa  47;  Miller  v.  Porter,  35  Iowa  166; 
Wilson  V.  Sykes,  67  Miss.  617. 

4.  Mortgagee  Kay  Redeem  —  United  States.  — 
Dubois  V.  Hepburn,  10  Pet.  (U.  S.)  i. 

Colorado.  —  Stratton  v.  People,  (Colo.  App. 
1902)  70  Pac.  Rep,  157. 

Illinois.  —  Glos  v.  Evanston,  etc.,  Bldg.,  etc, 
Assoc.,  186  111.  586. 

lotpo.  —  Lloyd  V.  Bunce,  41  Iowa  660;  Ells- 
worth V.  Low,  6a  Iowa  178;  Griffith  v.  Utley, ' 
76  Iowa  393;  Wilkin  v.  Wilkin,  91  Iowa  653; 
Busch  V.  Hall,  (Iowa  1903)  93  N.  W.  Rep.  356. 

Kansas.  —  Leitzbach  v.  Jackman,  28  Kan. 
527. 

Louisiana.  —  Alter  v.  Shepherd,  27  La.  Ann. 
207;  Montgomery  v.  Burton,  31  La.  Ann.  330; 
Shannon  v.  Lane,  33  La.  Ann.  489 ;  Rondez  v. 
Buras,  34  La.  Ann.  1345. 

Massachusetts.  —  Hawes  c.  Howland,  136 
Mass.  367;  Keith  v.  Wheeler,  159  Mass.  161; 
Silva  V.  Turner,  166  Mass.  407;  McGauley  v. 
Sullivan,  174  Mass.  303;  Perry  v.  Lancy,  179 
Mass.   1 83. 

New  Jersey.  —  Duncan  v.  Smith,  31  N.  j. 
L.  335 ;  Frazier  v.  Johnson,  65  N.  J.  L.  673. 

New  York.  —  People  v.  Edwards,  56  Hun 
(N.  Y.)  377;  Sidenbeig  v.  Ely,  go  N.  Y.  357, 
43  Am.  Rep.  163;  People  v.  Palmer,  10  N.  Y. 
App.  DiT.  395 ;  Barker  v.  Miller,  32  N.  Y.  App. 
Div.  364;  People  v.  Morgan,  83  N.  Y.  App. 
Div.  393. 

Ohio. —  Flumb  v.  Robinson,  13  Ohio  St.  304. 


South  Dakota.  — BvLell  v.  Boylan,  10  S.  Dak. 
180. 

West  Virginia.  — Eltiott  v.  Shaffer,  30  W. 
Va.  34?. 

Mortgagee  Heed  BTot  Hold  Beeord  Title  at  Time 
of  Tsx  8ele.  —  Hawes  v.  Howland,  136  Mass. 
267. 

Mortgagee  May  Redeem  Before  Condition  Broken. 
—  Plumb  V.  Robinson,  13  Ohio  St.  304. 

Heir  of  Mortgagee  May  Bedeem, — Burton  v. 
Hintrager,  18  Iowa  348. 

Administmtor  of  Mortgagee  May  Redeem.-' 
Ellsworth  V.  Low,  62  Iowa  178. 

Assignee  of  Mor^agee  May  Bedeem.  —  Faxon 
p.  Wallace,  98  Mass.  44;  McGauley  v.  Sullivan. 
174  Mass.  303;  Manhattan  Trust  Co.  v. 
Richards  Trust  Co.,  13  S.  Dak.  377. 

Guardian  as  Mortgagee.  —  Where  a  guardian 
holds  a  mortgage  on  the  land  in  trust  for  his 
ward,  either  the  guardian  or  the  ward  may 
redeem.   Witt  v.  Mewhirter,  57  Iowa  54s. 

Where  a  Mertg^  Does  Hot  Pass  Title  to  the 
Mmtgagee  such  mortgagee  cannot  redeem. 
Mixon  V.  Stanley,  100  Ga.  372. 

8.  Pnrohaser  at  Foreolosore  Sale  May  Redeem.  — 
McGauley  v.  Sullivan,  174  Mass.  303 ;  Lancy 
V.  Abington  Sav.  Bank,  177  Mass.  431 ;  Downey 
V.  Lancy,  178  Mass.  465;  Barry  v.  Lancy,  179 
Mass.  112;  People  v.  Morgan,  85  N.  Y.  App. 
Div.  392. 

6.  Period  for  Redemption  —  Georgia.  —  Mil- 
ieu V.  Howell,  81  Ga.  653;  Wood  v.  Henry,  107 
Ga.  389. 

Illinois.  —  Eggleston  v.  Gage,  33  111.  App. 
184;  Gage  V.  Parker,  103  III.  528. 
Indiana.  —  Gable  v.  Seiben,  137  Ind.  155, 
Iowa.  —  Pearson  v.  Robinson,  44  Iowa  413; 
Reed  v.  Thompson,  56  Iowa  455 ;  Swope  v. 
Prior,  58  Iowa  412;  Long  v.  Smith.  6x  Iowa 
,129;  Stevens  v.  Murphy,  91  Iowa  356,  51  Am. 
St.  Rep,  348;  Cornoy  v.  Wetmore,  92  Iowa  roo ; 
Medland  v.  Walker,  96  Iowa  175;  Smith  v. 
Callanan,  103  Iowa  218;  Funson  v.  Bradt,  105 
Iowa  471 ;  Chicago,  etc.,  R.  Co.  v.  Kelley,  105 
Iowa  106;  Busch  v.  Hall,  Kiowa  1903)  93  N. 
W.  Rep.  356;  Wood  V.  Coad,  (Iowa  1903)  94 
N.  W.  Rep.  364;  Bitzer  v.  Becke,  (Iowa  1903) 
94  N,  W.  Rep.  287. 

Kansas.  —  Mathews  v.  Buckingham,  22  Kan. 
166 ;  Douglass  v.  McKeever,  54  Kan.  767; 
Douglass  V.  Lowell,  55  Kan.  574. 

Kentucky.  —  Tug  River  .Coal  Co.  v.  Brewer, 
11  Ky,  403. 
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b.  When  Period  Begins  to  Run.  —  As  a  general  rule  the  time  for 
redemption  b^lns  to  run  from  the  date  of  the  sale,  in  the  absence  of  an 
express  statutory  provision  on  the  subject.' 

What  Is  Dat*  of  Bale.  —  There  is  some  conflict  as  to  when  the  sale  is  completed 
so  as  to  start  the  running  of  the  redemption  period.  The  rule  generally 
adopted  is  that  the  real  time  is  when  the  bid  is  accepted,*  but  there  are  many 
cases  that  hold  that  the  sale  is  not  complete  until  the  execution  and  recording 
of  the  deed.* 

naa  nud  by  Stotnto.  —  Sometimes  the  date  from  which  the  time  for  redemp- 
tion begins  to  run  is  fixed  by  statute.* 

c.  Computation  of  Time.  —  In  computing  the  period  for  redemption 
the  day  of  sale  is  excluded,*  and  where  the  last  day  falls  on  Sunday  the  right 
to  redeem  extends  through  the  next  day.* 

eL  Extension  of  Period  for  Redemption  — (i)  In  General.  —  While* 
as  a  general  rule,  there  can  be  no  redemption  after  the  expiration  of  the  period 
limited  by  statute.*  the  time  may  be  extended  in  certain  instances. 

Pennsylvania.  —  Robb  v.  Bowen,  9  Pa.  St.  71 ; 
Cromelien  v.  Brink,  29  Pa.  St.  522;  Johnston  V. 
JaclcBon,  70  Pa.  St.  164;  Rockland,  etc..  Coal, 
etc.,  Co.  V.  McCalmont,  72  Pa.  St  asi. 

Waskin^on.  —  Sute  ff.  Maple,  t6  Wash.  430- 
t.  TetlodBeglai  WlunBbllsAooaptoi.  — BtqFd 
V.  Wilson,  86  Ga.  379;  Coombs  v.  Steere,  8  ni. 
App.  147;  Stevens  v.  Csssady,  59  Iowa  113; 
Doudna  v.  Harlan,  45  Kan.  484 ;  People  v.  Cady, 
los  N.  Y.  299 ;  Cromelien  v.  Brink,  29  Pa.  St. 
522;  Rockland,  etc..  Coal,  etc.,  Co.  v.  McCal- 
mont,  72  Pa.  St.  221. 

8.  Period  Begiu  Wlien  Deed  Ii  Sxeentel  asd 
Vaeedrdtd.  —  Jonei  v.  Raodle,  68  Ala.  259 ;  Las- 
litter  V.  Lee,  68  Ala.  287 ;  Pugh  v.  Youn^ood, 
69  Ala.  296;  Eldridge  v.  Kuehl,  27  Iowa  160; 
Henderson  v.  Oliver,  28  Iowa  20 ;  McCready  v. 
Sexton,  29  Iowa  356,  4  Am.  Rep.  214;  Thomas 
V.  Stickle,  32  Iowa  71 ;  Jofanitoa  v.  Jadcson,  70 
Pa.  St.  164. 

4.  Period  Beglni  When  Properly  Aeksewledsed 
Deed  It  Zlled.  —  Berthold  v.  Hoskina,  38  Fed. 
Rep.  772;  West  v.  Dmican,  4a  Fed.  R^  430. 
And  see  generally  the  statutes  of  the  seranl 
states. 

6.  Say  of  Ms  Hot  Inoloded  Id  Computation  of 

Time.  —  Hare  «.  Camall,  39  Ark.  196;  Cable  «. 
Coates,  36  Kan.  191 ;  Richards  v.  Thompson,  43 
Kan.  209.  See  title  Time,  Computation  op. 
See  also  Gladwin  v,  French,  112  Mass.  186. 

6.  Soaday  Hot  Ineladed  in  Compatatbn  of  Tbu. 

—  Gage  V.  Davis,  129  111.  336,  16  Am.  St.  Rep. 
a6o.  See  also  Hill  v,  Timmermeyer,  36  Kan. 
252. 

7.  Badomptlmi  Xast  BeWltUnStatatoryPariod 

—  Arkansas.  —  Smith  v.  Macon,  20  Ailc  17; 
Thweatt  v.  Black,  30  Ark.  732. 

Georgia. —  Montford  v.  Allen,  ill  Ga.  18. 
Iowa.  —  Spengin  v.  Fony,  37  Iowa  242 ;  Pear- 
.son  V.  Robinson,  44  Iowa  413;  Scofield  v.  Uc- 
Dowell,  47  Iowa  129;  Long  v.  Smith,  6a  Iowa 
329:  Meredith  v.  Phelps,  65  Iowa  118;  Bitsei 
V.  Becte,  (Iowa  1902)  89  K.  W.  Rep.  193. 

LoMtMafUt.  —  Blood  v.  Negrotto,  47  Ana. 
1132. 

Jfichtgon.  —  Paine  v.  Boynton,   124  Midu 

194. 

Mississippi.  —  Le  Blanc  v.  Illiiu^  CenL  R. 
Co..  72  Miss.  669. 

North  Coro/ma.  —  McBIillan  v.  Hogan,  tap 
N.  Car.  314* 


Louisiana.  —  Winchester   v.   Cain,   x  Rob. 

(La.)  421- 

Massachusetts.  —  Keith  if.  Wheeler,  159 
Mass.  161;  Widersum  v.  Bender,  172  Mass. 
436;  Perry  v.  Lancy,  179  Mass.  183. 

Michigan.  —  Mnirhead  v.  Sands,  iii  Mich. 
487. 

Minnesota.  —  Kenaaton  V,  Great  Northern  R. 
Co.,  59  Minn.  35;  Cole  v.  Lamm,  81  Minn.  463; 
Sterling  v.  Urquhart,  88  Minn.  495, 

Mississippi.  —  Heard  v.  Walton,  39  Miss. 
388. 

Missouri.  —  McKee  v.  Spiro,  107  Mo.  452. 

Nebraska.  —  lodence  v.  Peters,  64  Neb.  425! 
Logan  Connty  v.  Camaban,  (Nd>.  1903)  95  N. 
W.  Rep.  8ia. 

New  Jersey.  —  State  v.  Woodoridge  Tp.,  47 
N.  J.  L.  142 ;  Frazier  v.  Johnson,  65  N.  J.  L. 
673- 

New  KorA.  — Chard  v.  Holt,  136  N.  Y.  30. 
North  Carolina.— 'Ttddy  v.  Graves,  126  K. 
Car.  620. 

Pennsylvania.  —  McCormack  v:  Russell,  25 
Pa.  St.  185;  Gault's  Appeal,  33  Pa.  St  94. 

Texas.  —  San  Antonio  v.  Berry,  92  Tex.  319 ; 
Berry  v.  San  Antonio,  (Tex.  Civ.  App.  1898) 
46  S.  W.  Rep.  373- 

iVashington.  —  State  v.  Cranney,  30  Wash. 
S94- 

Wisconsin.  —  Lander  v.  Bromley,  79  Wis. 
372. 

And  see  generally  the  statutes  of  the  several 
states. 

1.  When  Period  Beglas  to  Bon  in  Osnocal  — 

Alabama,  —  Jones  v.  Randle,  68  Ala.  259;  Las- 
sitter  V.  Lee,  68  Ala.  287;  Pugh  v.  Youngblood, 
69  Ala.  296. 

Georgia.  —  Boyd  v.  Wilson,  86  Ga.  379. 

Illinois.  —  Coombs  v.  Steere,  8  IlL  App.  147. 

Iowa.  —  Eldridge  v.  Kuehl,  27  Iowa  160; 
Henderson  v.  Oliver,  28  Iowa  ao;  McCready  v. 
Sexton,  29  Iowa  356,  4  Am.  Rep.  214;  Thomas 
V.  Stickle,  3a  Iowa  71 ;  Stevens  v.  Cassady,  59 
Iowa  113. 

Kansas.  —  Dondna  v.  Harlan,  45  Kan.  484. 
Louisiana.  —  Taylor  v.  Moise,  5a  La.  Ann. 
aoiS. 

Massachusetts.  —  Clark  v.  Lancy,  178  Mass. 
460. 

Minnesota.  —  Kipp  v.  Fitch,  73  Minn.  65. 
New  York.  —  People  v.  Ca^,  105  N.  Y.  299. 
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(2)  By  Statute.  —  Any  statutory  extension  of  the  period  (or  redemption 
vests  a  substantial  property  right  in  the  redemptioner,  and  is  as  much  a  portion 
of  the  redemption  period  as  the  original  time.^ 

(3)  Cot^t  May  Extend  Time  on  Equitable  Grounds,  —  The  court  may  extend 
the  statutory  period  within  which  redemption  is  to  be  made  if  the  circumstances 
render  it  equitable,"  but  if  the  redemptioner  does  not  redeem  within  the  proper 
time,  but  depends  on  an  unauthorized  extension  by  the  court,  he  loses  his 
right.* 

(4)  Waiver  of  Requirements  as  to  Time.  —  The  purchaser,  by  express  agree- 
ment,^ or  by  the  receipt  of  the  money  after  the  period  allowed  for  redemption 
has  expired,  may  waive  a  strict  compliance  with  the  requirements  as  to  time. 
Payment  thus  accepted  by  him  will  constitute  a  perfect  redemption.* 

A  FobUo  oOmt,  however,  cannot  waive  the  purchaser's  right,  £lnd  acceptance 
by  him  will  not  work  a  redemption.* 

e.  Persons  under  Disability— (i)  In  Genera/. —  The  same  strict  rules 
apply  to  persons  under  disability  as  to  others,  unless  the  statute  otherwise 
provides.^ 

(2)  Statutory  Provssians.—'Sta.tutci  usually  provide  for  an  extension  of 
time  in  favor  of  minors,  married  women,  idiots,  insane  persons,  and  others 
under  disabilities.* 

(3)  Nature  of  Title.  —  An  infant,  to  bring  himself  within  the  statute,  must 
have  been  the  owner  of  the  property  at  the  time  of  the  tax  sale.*   So  must  a 


ffucofum.  —  Mcintosh  c,  ManUion  Land 
Co.,  110  Wis.  :i96. 

Ptflod  XipfrM  Etu  When  Vo  Btad  Ku  Bmd 
BxMUtad  to  FnrehMer.  —  Pearson  v.  RobiilMHl, 

44  Iowa  413  ;  -Long  v.  Smith,  6^  Iowa  5<9 ;  Ells- 
worth V.  Low,  62  Iowa  178. 

1,  TtniB  Maj  Bo  Sxtsndsd  by  ttetato.  —  State 
V.  Halden,  63  Minn.  346;  Cole  v.  Lamm,  81 
Minn.  463. 

S.  CoBrtXaylxtndXimanBfBltabtoefOUds. 

—  Shoemaker  v.  Lac^,  38  Iowa  377 ;  Long  v. 
Smith,  63  Iowa  339 ;  Teabout  v.  Jaffray,  74  Iowa 
38,  7  Am.  St.  Rep.  466;  BiUer  v.  Beeke,  (Iowa 
1903)  89  N.  W.  Rep.  193;  Qark  v.  Lancy,  178 
Mass.  460  ;  Widersum  v.  Bender,  173  Mass.  436 ; 
Perry  v,  Lancy,  179  Mass.  183;  Barry  ».  L;«cy, 
179  Mass;  113;  Harney  v.  Qiarlea,  45  Mo.  157; 
Manhattan  Trust  Co.  v.  Richarda  Tnut  Co.,  X3 
S.  Dak.  377 :  MacKay  v.  Smith,  37  Wash.  443. 

5.  Btt2er  V.  Becke,  (Iowa  1903)  89  N.  W. 
Rep.  193. 

4.  Ponliasor  Hay  Waive  Baqiilmwnti  M  to 
Tim*.  —  Shoemaker  v.  Porter,  41  Iowa  197; 
Rogers  V.  Johnson,  70  Pa.  St  334. 

A  Waiver  Hay  Be  Conditional,  but  the  coo- 
dttton  must  be  strictly  performed  in  order  to 
entitle  the  redemptioner  to  the  benefit  of  it. 
UeCvdIoch  v.  Dodge,  6  R.  I.  346. 

8.  jLoeeptaBoe  BodomptloB  Vonay  Walvot 
XoqalroBents  as  to  Time.  —  Blackwell  on  Tax 
Titles  (5th  ed.),  vol.  2,  I  716;  Thweatt  v. 
Black,  30  Ark.  733;  Henry  v.  Florida  Land,  etc., 
Co.,  38  Pla.  369  ;  Byington  v.  Hampton,  13  Iowa 
33;  Coxe  V.  Wolcott,  37  Pa.  St.  154;  Phila- 
delphia V.  Miller,  49  Pa.  St.  440. 

6.  Pablie  Ofllaer  Cannot  Wafre  ftrduwar^ 
Kfht.— Thornton  f.  Smith,  36  Ark.  joS;  Peo- 
ple ».  Heseman,  (Snpm.  Ct.  Gen.  T.)  14  N.  Y. 
Supp.  567. 

7.  Seneral  Rnl*  ns  to  PersniM  mder  IHtablllty. 

Dnmphey  r.  Hilton,  isi  Mich.  315;  Smith  P. 
Macon,  30  Ark.  17;  Thomoson  v.  Sherrill,  51 
Ark.  453 ;  Little  Rock  Junction  R.  Co.  v.  Bnrke, 


53  Ark.  430;  Dawson  v.  Dawson,  106  Ga.  45; 
Hood  V.  Mathers,  3  A.  K.  Marsh.  (Ky.)  558; 
Levy  V.  J<iewman,  130  N.  V.  ji;  McMillan  v. 
Hogaa,  129  N.  Car.  314:  McCormack  v.  Rn»- 
aeU,  3S  Pl  St.  185. 

8.  TlBO  Extaaded  In  Favor  tfT  Penou  under 
Msabilliy  ~  VnUtd  States.  —  Harding  v. 
Vaughn,  3d  Fed.  Rep.  743;  Loudon  v.  Spell* 
man,  (C  C  A.)  80  Fed.  Rep.  591;  Rich  v. 
Braxton,  158  U.  S.  37S> 

Arkansas.  —  Carroll  v.  Johnson,  41  Ark.  59; 
Neil  V.  Roder,  49  Ark.  551 ;  Thompson  v. 
Sherrill,  51  Ark.  453;  Little  Rock  Junction  R. 
Co.  V.  Burke,  53  Arie.  430;  Bni|ett  p.  itcCny, 
61  Ark.  456. 

Indiana.  —  Ethel  v.  Batchelder,  90  Ind.  530 ; 
Wagner  v.  Stewart,  143  Ind.  78;  Ristine  v. 
Johnson,  143  Ind.  44. 

/M»a.— -Myers  v.  O^eland,  so  Iowa  aa; 
Jacobs  V.  Porter,  34  Iowa  341 ;  Stout  v.  Mer- 
rill, 35  Iowa  47  ;  McGee  ft.  Bailey,  86  Iowa  513 ; 
Hall  V.  Cardell,  iii  Iowa  206;  Hawl^  v. 
Griffin,  (Iowa  1900)  83  N.  W.  Rep.  905 ;  Bemis 
V.  Plato,  (Iowa  1903)  93  N.  W.  Rep.  83. 

Mississippi. — Price  v.  Ferguson,  66  Miss.  404. 

Nno  York.  —  Levy  f.  Newman,  50  Hun  (N. 
Y.)  438. 

fforth  Carolina.  —  McHinan  v.  Hogan,  139 
N.  Car.  314. 
IVtsi  Virginia.  —  Powell  v.  Smallwood,  48  W. 

Va.  298. 

Wisconsin.  —  Dayton  v.  Relf ,  34  Wis.  86 ; 
Karr  v.  Washburn,  $6  Wis.  303;  Tucker  v. 
Whittlesey,  74  Wis.  74. 

8.  Inffcnt  Knst  Have  Been  Owner  at  Time  of 
Bale.  —  Black  on  Tax  Titles  (sd  ed.),  {  374; 
Burton  v.  Hintrager,  18  Iowa  348;  Tallman  v. 
Cooke,  39  Iowa  403 ;  Stevens  v.  Cassady,  S9 
Iowa  113;  Pearsons  v.  American  Invest.  Co.,  83 
Iowa  358;  Hall  v.  Cardell,  iii  Iowa  306; 
Doudna  V.  Harlan.  45  Kan.  484;  Kulp  v.  Kulp, 
51  Kan.  .341 ;  McMillan  v.  Hogan,  139  N.  ^r. 
3m:  McConnack  v.  Rttnell,  25  Pa.  St.  f8$. 
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married  woman.*  One  claiming  under  such  a  statute  must  show  himself  to 
be  within  its  terms.* 

(4)  Effect  of  Extension.  —  Statutes  giving  a  person  under  disability  a  longer 
time  to  redeem  merely  extend  the  period ;  they  do  not  otherwise  affect  the 
right  of  the  former  owner,'  nor  suspend  the  right  of  the  purchaser  to  take  out 
his  deed  at  the  time  allowed  by  statute.  His  title  is  at  most  subject  to  be 
defeated  by  redemption  after  the  removal  of  disability.*  Such  statutes  grant 
an  additional  privilege,  and  do  not  take  away  the  right  to  redeem  during  the 
continuance  of  the  disability.* 

(5)  What  May  Be  Redeemed.  —  As  the  right  to  redeem  after  the  usual 
period  has  expired  rests  on  statutes,  only  such  interests  as  are  included  therein 
may  be  redeemed.* 

(6)  Effect  of  SubsequefU  Statute.  —  The  extension  of  the  time  for  redemp- 
tion given  to  minors  cannot  be  divested  by  a  statute  passed  after  forfeiture.' 

7.  Payment  and  Tender  —  a.  IN  General.  —  Payment  and  tender  are  alike 
effectual  to  revest  title  in  the  former  owner.*  If  payment  or  tender  is 
properly  performed,  it  makes  no  difference  whether  or  not  it  is  entered  cor- 
rectly on  the  record,  or  whether  the  officer  issues  a  proper  certificate.*  Ten- 
der must  be  of  the  whole  amount,**  and  must  be  continuous/*  unconditional,*' 
and  made  in  good  faith.  If  made  collusively,  on  an  agreement  that  the  money 
shall  be  refunded,  it  has  no  effect."  Where  the  owner  has  until  a  certain  time 
to  redeem,  a  tender  on  that  day  by  the  owner  or  agent  is  sufficient  **  A  mere 
offer  to  redeem  without  tender  is  generally  inoperative.** 


1.  Harried  Womui  Unit  Have  Owned  Land  at 
Time  of  Bale.  —  See  Ficcb  r.  Brown,  8  III.  488, 
which  holds  that  the  feme  covert  must  own  the 
land  sold  at  the  time  of  sale.  If  it  belonged  to 
her  hu^nd  at  that  time,  her  contingent  right 
of  dower  does  not  entitle  her  to  rednsm. 

8.  Bedtmpttonar  Kurt  Show  HbuMlf  WltUn 
Temu  4tf  Statute. —  Harding  v.  Vaughn,  36 
Fed.  Kep.  743. 

5.  Effbot  qS  Bztenilm.  —  Dqrton  v.  Rdf,  34 
Wis.  86. 

4.  Bight  of  ForehaMr  to  Deed  Not  Bupended.— 

Ethel  V.  Batchelder,  90  Ind.  530;  Powell  v. 
Smallwood.  48  W.  Va.  agS. 

6.  Bedemptlon  Hay  Be  Hade  Boring  BlwUUty. 

—  Powell  V.  Smallwood,  48  W.  Va-  398 ;  Witt  v. 
Mewhirter,  $7  Iowa  545 ;  Strang  v.  Burns,  fii 
Iowa  375 ;  Goodrich  v.  Florer,  27  Minn.  97. 
Thus  a  married  woman,  together  with  her  hus- 
band, may  institute  proceedings  to  redeem  dur- 
ing the  continuance  of  the  coverture.  Plumb 
V.  Robinson,  13  Ohio  St.  398. 

6.  Interwt  That  Utij  Be  Bedeenud. — Adams 
V.  Beale,  19  Iowa  61 ;  Jacobs  v.  Porter,  34  Iowa 
341;  Stout  V.  Merrill,  35  Iowa  47;  Williamson 
V.  Russell.  18  W.  Va.  612. 

7.  Eztenilon  Cannot  Be  Diverted  by  fltatote 
Bobieqaent  to  BdriUtDie.  —  Moore  v.  Irtqr,  69 
Ark.  102. 

8.  Fayment  and  Tender  Bffeet  Bedemptien  — 

—  Arkansas.  —  Bender  «.  Bean,  52  Ark.  13a. 
Connecticut.  —  Gen.     Stat.     Conn.  (t888). 

S  .1893. 

Florida.  —  Soutter  v.  Miller.  15  Fla.  625. 

Indiana.  —  Goddard  v.  Renner,  57  Ind.  532; 
Taggart  v.  McKinsey.  85  Ind.  392;  Jackson  v. 
Neal,  136  Ind.  173. 

Iowa.  —  Corning  Town  Co,  v.  Davis,  44  Iowa 
6aa ;  Heaton  v.  Knight,  63  Iowa  686 ;  Sicklea 
V.  Union  Invest  Co.,  icq  Iowa  450. 

KoHtas.  —  State  v.  Huighey,  5  Kan.  625 ; 


Mathews  v.  Buckingham,  22  Kan.  166;  OUn  v. 
Rohrbaugh,  28  Kan.  412;  Smith  v.  Frankfort, 
2  Kan.  App.  411. 

Louisiana.  —  Brooks  v.  Hardwick,  5  La.  Ann. 
675 ;  BaSBO  v.  Benker,  33  La.  Ann.  43a ;  Spanicr 
V.  De  Voe,  53  La.  Ann.  581. 

Maine.  —  Loomia  v.  Pingree,  43  ICc  299- 

New  Jersey.  — State  v.  Woodbridge  Tp.,  47 
N.  J.  L.  142. 

Pennsylvania.  —  Coxe  v.  Sartwell,  21  Pa.  St. 
480;  Brougfatoo  f.  Journeay,  51  Pa.  St.  31. 

Texas.  —  Bums  v.  Le<U>etter,  54  Tex.  374. 

JVest  Virginia.  —  Sperry  v.  Gibson,  3  W.  Va. 
522 ;  Wyatt  v.  Simpson,  8  W.  Va.  394. 

B.  Peymaat  or  Tender  Hot  ASeoted  by  Imfmpm 
Bntry  or  Certifleate.  —  Cooper  v.  Shepardson, 
51  Cal.  296;  Chaptn  v.  Curtenius,  15  III.  437; 
Fenton  v.  V^ay,  40  Iowa  196 ;  Corbin  v.  Stew- 
art, 44  Iowa  543  ;  Burke  v.  Cutler,  7S  Iowa  299; 
Wyatt  p.  Simpson,  8  W.  Va.  394. 

10.  Tender  Hast  Be  of  Whole  Amount. —  Lamar 
i>.  Sheppard,  84  Ga.  561 ;  Holcombe  v.  B«auchamp, 
toi  Ga.  711;  Nicodemus  v.  Young.  90  Iowa 
433 ;  FittS  V.  HufF,  63  Miss,  594 :  Sanford  v. 
Moore,  58  Neb,. 654;  State  v.  Carson  City  Sav. 
Bank,  17  Nev.  146.  As  to  the  requisites  of  a 
tender  in  general,  see  the  title  TsHDEa. 

11.  Tender  Hoit  Be  ContbraDU.  —  Hamlett  v. 
Tallman,  30  Ark.  505. 

It.  Tendor  Huit  Be  ITneondltlonal.— Bacon  v. 
Conn,  Smed.  ft  M.  Cfa.  (Misa.)  348;  Halsey  *. 
Blood,  39  Pa.  St.  319. 

IS.  Tender  Hnat  Be  Hade  In  Oeod  IkdA.— 
Wooabury  v.  Shackleford,  19  Wis.  55. 

14.  Tender  Hay  Be  Hade  on  Last  Bay  tor  Be- 
damption, —  ibomas  v.  Nichols,  137  N.  Car. 
319. 

15.  (Mtota  Bedeem  Without  Tender  Ini^azatiTe. 

—  Read  c  Dingesa,  (C  C  A.)  60  Fed.  Re|k 
3T ;  Shoemaker  v.  Porter,  41  Iowa  197;  Poin- 
dexter  v.  DooUttle,  54  Iowa  5a. 
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b.  Refusal  to  Accept.  —  If  a  tender  of  payment  is  refused  solely  on  the 
ground  that  there  is  no  right  to  redeem,  the  sufficiency  of  the  tender  not  being 
questioned,  it  has  been  held  to  work  a  redemption.^  But  where  the  redemp- 
tioner,  on  the  refusal  to  accept  the  money,  withdraws  his  money  and  leaves 
the  purchaser  in  possession  for  several  years,  the  right  of  redemption  is  thereby 
abandoned.*  If  a  mortgagee  makes  tender,  and  the  purchaser  refuses  to  accept, 
the  mortgagee  may  enforce  the  mortgage.* 

c.  Effect  of  Tender.  —  Tender  rdieves  the  owner  from  all  liability  for 
costs  and  subsequent  chat^es,*^  and  the  purchaser  in  possession  is  bound  for 
rents  accruing  s^ter  that  date.*  A  deed  made  after  tender  or  payment  is 
void.' 

d.  Effect  of  Erroneously  Marking  Land  "  Redeemed."  —  The 
marking  of  the  land  by  mistake  as  '*  redeemed  "  avails  nothing  to  the  owner 
who  has  not  paid  or  tendered  the  redemption  money.'' 

e.  Kind  of  Money  Required.  —  Sometimes  statutes  designate  the 
kind  of  money  required  for  tender  or  payment.**  If  the  public  officer  whose 
duty  it  is  to  receive  payment  disregards  the  statutory  requirement,  he  may  be 
compelled  to  pay  over  lawful  money  to  the  holder  of  the  tax  title  redeemed.* 
Payment  by  check  may  be  good,  if  not  objected  to.*** 

/.  To  Whom  Made.  —  The  statutes  provide,  frequently,  that  tender  or 
payment  must  be  made  to  the  person  possessing  the  tax  title  at  the  time  of 
redemption;*'  for  example,  to  the  purchaser  or  his  agent,*' or  to  the  pur- 
chaser's assignee."  An  inefTectual  assignment  does  not  make  it  necessary  to 
pay  or  tender  to  the  assignee.'*  The  statutes  provide,  sometimes,  for  payment 
or  tender  to  some  specified  public  officer ;  *•  this  being  done,  the  redemption 
is  effectual  even  though  such  officer  withholds  the  money.**  When  the 
statutes  stipulate  the  person  to  whom  payment  or  tender  may  be  made,  they 
do  not,  as  a  general  rule,  preclude  payment  or  tender  to  any  other  person 
entitled  to  receive  it." 

I.  BefUal  to  Aooept  on  Orennd  that  Vo  Bight  '  18.  Ttnto  Xa;  Ba  XiAa  to  PanhMor  or  Agent 
to  BedMA XlllU. —  Bender  v.  Bean,  52  Ark.  — Keith  v.  Freeman,  43  Ark.  396;  Danier  v. 
13a-  Johnson,  25  W.  Va.  380. 

8.  Abutdonnunt'  of  Bight  of  Bodemption.  —  Trader  to  Original  Pnrehuer  Attn  AM^nmnt 

Glos  V.  Evanston,  etc.,  Bldg.,  etc..  Assoc.,  86  111.  of  Hli  Interest.  —  Wheelwright  v.  Lemore,  56 

App.  651 ;  Cooper  v.  Cook,  108  Iowa  301.  Fed.  Rep.  163. 

S.  KifftgKgee  Kay  Enforce  Mortgage  if  Trader  IS.  Tender  to  Fnrohater'i  Aaslgnee.  —  Thweatt 

II  Befosod. —  Montgomery  v.  Burton,  ji   La.  v.  Black,  30  Ark.  732;  Taylor  v.  Courtoay,  15 

Ann.  330;  Taylor  v.  Moiee,  53  La.  A^n.  2016.  Neb.  190. 

4.  Teadw  Bdioree  Owaor  frMi  Ooni  and  Bab<  Whm  tho  Bademptlonnr  Hae  Bo  Knowledge  of 

■eqarat  Charves, —  Cole  v.  Moore,  34  Ark.  the Anlgiunent  tender  to  the  pnrchaaer  is  euffi- 

Kussell  V.  Hudson,  28  Kan.  99.  ctent.    Douglass  v.  McKeever,  54  Kan.  767 ; 

fi,  Bente  Subsequent  to   Tender.  —  Seger  v.  Faxon  v.  Wallace,  tot  Mass.  444. 

Spurlock,  59  Ark.  147.  14.  Rice  v.  Bates,  68  Iowa  393 ;  Faxon  v. 

8.  Deed  ICade  After  Tender  or  Paymrat  la  Void.  Wallace,  98  Mass.  44,  loi  Mass.  444. 

—  Gage  V.  Bailey.  1 1 5  HI.  646 ;  Fenton  v.  Way,  16.  ftiyment  or  Tender  Hay  Be  Hade  ta  Pablie 
40  Iowa  196;  Mathews  v.  Buckingham,  22  Kan.  Offloer. —  Clark  v.  Lancy,  178  Mass.  460;  Barry 
t66;  Olia  v.  Robrbaugh,  28  Kan.  413;  Leitc-  v.  Lancy,  179  Mass.  ita. 

bach  V.  Jackman,  28  Kan.  524.  M  BadafliptioB  Honey  b  Sent  to  the  Proper 

7.  BmnMOtwIy  ICarUng  Land  "Badeonud"  Bo  IMoer  in  the  name  of  the  person  to  whom  ue 
Aid  to  Omur.  —  State  v.  Scfaool,  etc,  Lande,  13  land  is  assessed  and  by  one  purporting  to  be 
Wis.  409.  her  agent,  the  proof  of  ownership  is  sufficient 

8.  Kind  of  Honey  Beqnlred.  —  "Lawful  money  to  justify  the  officer  in  issuing  a  redemption 
of  the  United  States  "  is  the  medium  usually  certificate.   State  v.  Cranney.  30  Wash.  594. 
specified.  See  the  sUtutes  of  the  several  sutee.  Payment  to  an  Offloer  Hot  Aathoriied  to  Bo- 

In  Itma  a  county  cannot  redeem  in  its  own  ooIto  It  does  not^affect  redemption.   Everson  v. 

warrants.  Reeves  v.  Bremer  Connty,  73  Iowa  165.  Woodbaty  Coonty,  (Iowa  1902)  9r  N.  W.  Rep. 

8.  Poblle  Offloer  Xast  Pay  Orer  Lawful  Koney.  900. 

—  Murphy  v.  Smith,  49  Ark.  37.  18.  Bodemption  Beed  Bot  Show  that  Offleer  Paid 
10.  Payment  Hay  Be  by  Cheek.  —  Townshend  p.  PnrohaMr, —  Corbett  v.  Nutt,  18  Gratt.  (Va.) 

Shaffer,  30  W.  Va.  176.   As  to  payments  gen-  624,  10  Wall.  (U.  S.)  464. 

erally  by  check,  sec  the  title  PAVHBirr,  voL  22.  17.  8tatnteDoeB VotPreeludePaynrattoPenotts 

p.  569  et  seg.  Bet  Speolfied.  —  State  v.  Woodbridge  Tp.,  47 

II.  Thweatt  v.  Black,  30  Ark.  732;  Banks  v.  K.  J.  L.  142.  oz'erruling  46  N.  J.  L.  109; 
Bingham,  3  Ycrg.  (Tenn.)  31a.  Broughton  v.  Joumeay,  51  Pa.  St.  31. 
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^.  When  Disp.~nsed  with  —  (i)  Conduct  of  Purchaser.  —  A  tender  of 
the  amount  necessary  to  redeem  may  be  excused  by  the  conduct  of  the  pur- 
chaser, as  where  he  waives  the  requirement,*  refuses  to  receive  the  money,* 
evades  the  redemptioner  so  that  a  tender  cannot  be  made,*  or  prevents  pay- 
ment or  tender  within  the  time  by  fraud  or  deception.* 

(2)  When  Amount  Cannot  Be  Discovered.  —  Tender  and  payment  may  be 
excused  if  the  amount  cannot  be  discovered.* 

h.  Mistake  or  Fraud  of  Officer. —  One  seeking  to  redeem  may  rely 
on  information  given  hior  as  to  time  and  amount  by  the  proper  officer  in 
response  to  his  inquiries.*  Thus,  if  the  officer  states  that  no  taxes  are  due  or 
if  the  amount  named  be  too  small,  the  redemption  is  valid  if  the  sum  given 
be  actually  paid  or  tendered,'  but  not  otherwise.*  If  the  owner  be  led  by  the 
officer  to  believe  that  there  has  been  but  one  tax  sale,  and  redemption  is  made 
from  that,  the  owner  may  redeem  from  an  undisclosed  sale,  on  discovering  the 
fact,  even  though  the  statutoiy  time  has  elapsed.*  The  inquiry  made  of  the 
officer  must,  however,  be  specific,^*  and  refer  to  matters  whioi  it  is  his  duty  to 
disclose.*' 

f.  Equitable  Redemption.  —  Payment  may  be  made  otherwise  than  by 
the  passing  of  money  from  the  owner  to  the  purchaser.  If  the  latter  is 
indebted  to  the  former,  the  money  due  on  the  debt  may  be  applied  toward 
the  redemption  price,  and  if  as  great,  such  application  may  constitute  an 
equitable  redemption.** 

8.  Anunmt  —  a.  IN  General.  —  The  amount  required  for  redemption  is 
usually  the  sum  of  the  purchaser's  bid,  with  a  specified  interest  by  way  of 
penalty,  together  with,  costs  and  subsequent  taxes  paid  by  the  purchaser,  with 
interest.**   The  tax  to  be  paid  by  the  redemptioner  includes  state,  county, 


But  In  Ongoa  parment  mtut  be  nude  to  the 
sheriff,  not  to  the  certificate  holder.  Rich  v. 
Palmer,  7  Oregon  133. 

1.  PnrohMor  lUj  Waive  Teiidir  aad  P^wst. 

—  Bright  V.  Boyd,  i  Story  (U.  S.)  478. 

8.  BafoMl  of  Ponhuar  to  SeealTe  Aaunut.  — 
Garden  v.  Spilman,  i  Shannon  Tenn.  Caa.  10; 
Rogers  v.  Tindall,  99  Tenn.  356;  Pearwn  v. 
Douglass,  I  Baxt.  (Tenn.)  151;  Ayres  v. 
Doner,  (Tenn.  Ch.  i&g9)  53  S.  W.  R^  662; 
Poliov  V.  pBTBons,  38  W.  Va.  80. 

t.  Evadinff  Bademptlonar. —  Perry  v.  Lancgr, 
179  Mass.  183. 

1.  Trand  of  FuehaMor  Ezeosea  Fayanit  and 
Tonder.  —  Converse  v.  Rankin,  1 15  111.  398 ; 
Laing  v.  McKee,  13  Mich.  124,  87  Am.  Dec. 
738;  Koon  V.  Snodgrass,  18  W.  Va.  3x0. 

6.  Inability  to  IMwovar  Amount  Ezooms  TMdtr 
Ud  FHmaat. —  Brooks  v,  Hardwick,  5  La.  Ann. 
67S;  Miller  V.  Montagne,  33  La.  Ann.  IS90; 
Wederstrandt  v.  Freyhan,  34  La.  Ann.  705. 

0.  BadUBptlour  May  Boly  on  Statomsnti  of 
Offloar. —  Coming  Town  Co.  v.  Davis,  44  lova 
633;  Hintrager  v.  Mahoney,  78  Iowa  537;  Gage 
V.  Scales,  too  IlL  318;  Price  v.  Mott,  53  Fa. 
St.  315;  Mather  v.  Hutchinson,  a$  Wis.  37. 
See  also  Harmon  v.  Steed,  49  Fed.  Rep.  779. 

Fraud  or  KlMOBdut  of  Oflotr  Does  Vot  n^oilo* 
Sad«Bptlon«r.  —  Martin  v.  Barbour.  14  Fed. 
Rep.  701  ;  Kinsworthy  p.  Austin,  33  Ark.  375. 

7.  Amount  Ifamed  by  Offiesr  Must  Be  Tendered. 

—  Gage  V,  Scales,  100  111.  318;  Converse  v. 
Rankin,  iis  111.  398;  Noble  v.  Bullis,  33  Iowa 
S59,  93  Am.  Dec.  443 ;.  Coming  Town  Co.  v. 
Davis,  44  Iowa  633;  Iowa  Falls,  etc,  R.  Co. 
p.  Storm  Lake  Bank,  53  Iowa  696;  Hintrager  v. 
Uahoney,  78  Iowa  537;  Forrest  v.  Heniy,  33 
Minn.  434;  People  v.  Registrar  of  Arrears,  114 


N.  Y.  igi  Randall  v.  Dailey.  66  Wis.  3S5; 
.Gould  V.  Sullivan,  84  Wis.  659,  36  Am.  St.  Rep. 
955.  But  see  Van  Benthnysen  v.  Sawyer,  36  N. 
Y.  ISO. 

t.  IPwtatiiMt  af  Ofleer  Jo  Bmaa  tm  Ikttut 

to  Bedaam.  —  Elliworth  v.  Cordrcr,  63  Io«a 

67s. 

8.  Baden^tion  May  Be  lUde  from  UndiielMil 
Tax  Sale  After  Btatutocy  ParM.— Noble  «. 
BnUii,  33  Iowa  559,  9s  Jan.  Dec  44a. 

to.  iBqalryKadeofOiUv        Be  apatUiL — 

Moore  v.  Hamlin,  38  Iowa  483 ;  Lamb  v.  Irwin, 
69  Pa.  St.'43ti. 

11.  Infulry  Kurt  Bt  Within  Bsopo  ef  Oflkv^ 
Duty. —  State  v.  Tufts,  108  Mo.  418. 

1ft.  XqniUbU  Bedemptloa.—  Gaskins  v.  Blake, 
37  Miss.  675. 

Where  Talaa  af  Use  Xxeaeda  Badaoipt^ 
ABMUt.— But  where  the  porchaser't  grantee 
enters  upon  the  land  before  die  time  of  reden^ 
tion  has  expired  under  a  voidable  deed,  and 
makes  use  of  it,  and  the  value  of  bis  use,  whidi 
has  been  created  almost  wholly  by  his  tn^jrove- 
ments,  exceeds  the  redemption  amount,  there  is 
no  equitable  redemption.  Babcock  v.  Bonebrako, 
77  Iowa  710. 

Whn«.  by  Btatnta,  TlUe  Doii  Val  Teat  ««tO 
tbe  Dead  Is  Baonded.  the  entry  and  reoc^rt  af 
profits  before  recording,  but  after  the  expira- 
tion of  the  period  of  redemption,  do  not  eonati- 
tnte  an  equitable  redemption.  Spengia  v.  Forry, 
37  Iowa  243. 

IS.  Amonnt  gi Biliary  to  Bffaat  SadM^tlM-. 
Umted  States.  —  Rice  v.  Jerome,  (C  C  A.)  97 
Fed.  Kep.  719. 

^/ii6i»fHi.— Turner  v.  White,  9f  Ala.  545>' 

Co/i^orttM.  —  San  Frandaco,  etc.  Land  Ca 
V.  Banbury,  106  Cal.  lag;  Collier  0.  ShafiiH; 
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and  municipal  taxes.'  The  whole  amount  must  be  paid  in  order  to  insure 
redemption,  even  though  certain  of  the  items  may  be  barred  by  the  statute 
of  limitations."  In  some  cases,  however,  where  the  deficiency  is  small,  the 
courts  have  relaxed  the  rule  *  If  the  sum  actually  paid  at  the  sale  was  less 
than  the  amount  of  taxes  and  other  charges,  this  fact  will  not  affect  the 
amount  to  be  tendered/  and  if  the  payment  is  to  an  assignee  of  the  purchaser 
it  is  immaterial  what  his  rights  may  have  cost  him.* 

h.  When  Lots  Are  Assessed  and  Sold  Separately.  —  Where  lots  are 
assessed  and  sold  separately,  redemption  of  any  one  lot  must  be  made  by 
tendering  the  whole  amount  due  on  it.* 

c.  Where  Land  Is  Improperly  Grouped  and  Sold.  —  If  the  land  of 
the  one  redeeming  was  improperly  grouped  and  sold  with  other  land  of  his 


137  CaL  319;  San  Diego  Invest.  Co.  v.  Shaffer, 
137  Cal.  3*3- 

Colorado.  —  Mitchell  v.  Arkell,  3  Colo.  App. 
ass;  Morris  v.  St.  Louis  Nat.  Bank,  17  Colo, 
aji ;  Knowles  v,  Martin,  so  Colo.  393 ;  Crisman 
V.  Johiuon,  33  Colo.  a64,  5S  Am.  St.  Rep.  224 ; 
Rutin  V.  Merchants',  etc.,  Tunnel  Co.,  33 
Ctdo.  351;  Charlton  v.  K^Iy,  34  Colo.  373; 
Stattoo  V.  Fe(H>le,  (Colo.  App.  1903)  70  Pac. 
Rep.  157. 

Gmrcia. — .Hokombe  v.  Beauchanq),  loi  Ga. 

711. 

JllinoU.  —  Comstock  v.  Cover,  35  111.  470 ; 
Connecticut  Mut  L.  Ina.  Co.  v.  Stinson,  62  111. 
App.  319- 

Indiana.  —  Gable  v.  Seiben,  137  Ind.  15s; 
Riftine  v.  Johnson,  143  Ind.  44. 

Iowa.  —  Byington  v.  Rider,  9  Iowa  566; 
Mulligan  v.  Hintrager,  18  Iowa  171;  Augustine 
V.  Jennings,  42  Iowa  198;  Hintng^  <*•  l^c- 
EDiinny,  iia  Iowa  325. 

Kansai.  —  Estea  v.  Stebbins,  35  Kan.  315; 
Douglass- V.  McKeever,  54  Kan.  767. 

Minnesota.  —  Be(!^und  v.  Graves,  7a  lUnn. 
148;  McLachlan  v.  Carpenter,  75  Minn.  17; 
State  V.  Johnson,  83  Minn.  496 ;  Midland  Co.  v. 
Eby,  (Minn.  1903)  93  N.  W.  Rep.  707;  State 
V.  Butler,  (Minn.  1903)  94  N.  W.  Rep.  688. 

Missouri.  —  State  v.  Tufta,  108  Mo.  418. 

Nebraska.  —  Kittle  v.  Sbervin,  11  jiA.  65; 
Swan  V.  Huse,  15  Ndi.  465. 

New  Jersey.  —  Frader  v.  Johnson,  6$  N.  J. 
L.  673. 

Texas. — League  v.  State,  93  Tex.  553. 
Virginia.  —  Dooley    V.    Christian,    96  Va. 
S34. 

IVest  Virginia.  —  Tebbetta  v.  Charleston,  33 
W.  Va.  705 :  Sute  V.  King,  47  W.  Va.  437. 

And  see  generally  the  statutes  o<  the  several 
states. 

Penalty  Vot  to  Se  Added  to  Costs  aad  Sxpsnsw 
ef  Bale.  —  Where  the  statute  provides  that  the 
amount  necessary  to  redeem  shall  be  tbe  tAic 
due  at  the  time  of  sale  with  interest  thereon  *t 
tbe  rate  of  ten  per  cent,  per  annum,  and  fifty 
per  cent,  penalty  thereon,  and  also  all  costs  and 
expenses  which  may  have  accrued  by  reason  of 
such  delinquency  and  sale,  and  the  costs  and 
expenses  of  such  redemption,  the  fifty  per  cent, 
penalty  does  not  include  the  costs  and  expenses 
of  sale.   Cnmmings  v.  Cone,  4  Idaho  359- 

Fee  to  Ofloer  fimr  MaUng  Estimate  ef  Amount. 
—  Where  at  the  time  of  sale  the  statute  pro- 
vides that  the  comity  auditor  shall  receive  a  fee 
for  making  ont  the  estimate,  and  such  statute 
is  njfnXti  prior  to  tbe  redemption,  the  owner 


is  not  obliged  to  pay  such  fee.  Collier  v. 
Shaffer,  137  Cal.  319. 

1.  AmoTuit  to  Inolnde  State,  Oonnty,  aad  Xnnl- 
dpal  Taxes.  —  Wartensleben  v.  Haithcock,  80 
Ala.  56s ;  Tomer  v.  White,  97  Ala.  545 ;  Cobb 
V.  Vary,  tao  Ala.  363. 

8.  VlMleAmouit  Kast  Be  Paid.— Lamar  v. 
Sheppard,  84  Ga.  561 ;  Long  v.  Smith,  67  Iowa 
23 ;  Everson  V.  Woodbury  County,  (Iowa  1901) 
91  N.  W.  Rep.  900;  Chace  v.  Dtirfee,  16  R  I. 
348. 

Pnrohaser  Kay  Agree  to  Aoee^  Len  thu  Fall 
Amount. — Jordan  r.  Brown.  56  Iowa  aSi; 
Darrow  v.  Union  County,  87  Iowa  164. 

Where  lud  Is  9M  for  Tans  laA  uAtr  a 
Jndsment  at  the  same  time,  the  whole  amoont 
paid,  and  not  the  amount  of  the  taxes  only, 
must  be  tendered.  Qower  v.  Fleming,  81  C*. 
247. 

Where  tlie  Conaty  Xeinee  a  Oartifleate  ef  Be- 

demptioB,  purporting  to  be  a  receipt  in  full  for 
all  that  was  due  upon  the  various  payment^ 
made  by  tbe  purchaser  prior  to  the  time  of  re- 
demption, the  vedemption  is  good  although  it  is 
for  a  less  amount  than  that  claimed  fay  the 
pnrdiaser.   Meagher  v.  Spragne,  31  Wash.  549. 

Taxes  Faid  Btibsequeat  to  the  Sale,  but  before 
the  deed  is  made,  cannot  be  recovered  unless 
so  provided  in  the  statute.  Stepheos  v. 
Holmes,  36  Ark.  48. 

Taxes  Fald  by  fha  Fnrthwir  hbNq^est  to' 
Bedemptioil  cannot  be  recovered  nawM  the 
statute  so  provides.  Byington  v.  Allen,  it  Iowa 
3  ;  Byington  v.  Walsh,  1 1  Iowa  27 ;  Byington  V. 
Wood,  13  Iowa  479;  Byington  v.  Hampton,  13 
Iowa  33. 

If  the  Statute  Frovldas  for  the  Fayme&t  of  Sob* 
leqaent  Taxes,  the  pajmient  of  the  purchase 
money  and  premium,  without  such  taxes,  will 
not  effect  a  redemption.  Harnufn  v.  Steed,  49 
Fed.  Rep.  779. 

Amount  Indudes  Tazss  Levied  aad  Ihu  Frier  to 
Sale.  — Taxes  levied  and  due  prior  to  the  sale 
are  not  part  of  amount  due.  Sheppard  v.  Qark, 
58  Iowa  371. 

8.  Snail  IMloieBoy  in  Avoust  ImmateriaL  — 
Kraus  v.  Montgomery,  114  Ind.  103;  Robert  V. 
Western  Land  Assoc,  43  Minn.  3;  State  v. 
Harper,  36  Neb.  761. 

4.  Ammnt  Fald  at  Shle  Dees  ITet  Affsot  Aauut 
irseeesary  to  Bedeem.— Soper  v.  Espeset,  63 
Iowa  326. 

B.  Assignee  ef  Punhaser.  —  Culbertson  r. 
Munson,  104  Ind.  451. 

6.  When  LoU  Are  AMessed  and  Bold  Separataty. 
—  People  V.  HcEweo,  33  Cal.  54. 
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own,  or  of  others,  he  may  exercise  his  right  by  tendering  the  proportionate 
amount  due  on  the  piece  sought  to  be  redeemed.' 

d.  Improvements.  —  Sometimes  the  statute  provides  that  the  purchase 
shall  be  reimbursed  for  improvements.* 

e.  Rents  and  Profits.  —  A  purchaser  who  has  been  in  possession  and 
has  received  the  rents  and  profits  must  account  for  the  same,* 

9.  Hotice  to  Bedeem  —  a.  In  General. — As  a  general  rule  the  statutes 
require  notice  to  be  given,  by  publication  or  otherwise,^  of  the  expiration  of 
the  time  allowed  for  redemption,  and  of  the  purchaser's  intention  to  apply  for 
a, deed.'  Notice  is  necessary  to  terminate  the  period  of  redemption,*  and  it 
is  a  condition  precedent  to  the  right  of  the  purchaser  to  demand  a  deed.'  A 
deed  issued  without  the  notice  or  on  a  defective  notice  does  not  terminate  the 
period  for  redemption,**  and  neither  does  a  deed  executed  before  the  expiration 
of  the  time  named  in  the  notice.*  One  who  founds  ejectment  on  a  tax  title 
must  prove  that  notice  was  given,  where  notice  is  necessary.'*    The  surrender 


1.  When  Ltnd  Xi  Impnmrly  Oronped  ud  Sold. 

—  Pean  v.  Oemans,  19  lows  372;  Dietrick  V. 
Mason,  57  Pa.  St  40. 

5.  PurcdLUor  IU7  B«  Bdmbonod  br  ImproTo- 
rnonta.  — Bender  v.  Bean,  53  Ark.  133;  Boat- 
men's Sav.  Bank  v.  Grewe,  101  Mo.  625;  Towle 
V.  Holt,  14  Neb.  321 ;  Lynch  v,  Bnidie,  63  Pa. 
St  206. 

Bona  Fido  Paroliaur.  —  Improvements  may  be 
allowed  to  one  believing  bimself  to  be  a  bona 
fide  purchaser.  Seger  v.  Spurlock,  59  Ark.  147; 
House  V.  Stone,  64  Tex.  677. 

>.  ParduMr  at  Tax  Bala  Vot  Bntttlad  to  Be&ta 
aad  Profits. —  Mayo  v.  Woods,  31  Cal.  269 ; 
Jones  v.  Johnson,  60  Ga.  260 ;  Hintrager  v.  Mc- 
Elfainny,  \\a  Iowa  325;  Smith  v.  Specht,  58 
N.  J.  Eq.  47. 

In  an  Action  to  Bntgaot  Land  of  a  Debtor  to 
Payment  of  Bit  Debts,  where  it  is  sought  to  re- 
deem land  of  the  debtor  sold  for  taxes,  the 
amount  of  the  purchaser's  liability  for  waste 
and  rent  collected  may  be  set  off  against  the 
sum  required  to  redeem.  Van  Landiogham  v, 
Buena  Vista  Imp.  Co.,  99  Va.  37. 

WheretheVortgagee  Redeems,  rents  and  profits 
will  not  be  deducted  from  the  amount  to  be 
paid,  where  it  appears  that  the  purchaser  did 
not  receive  them,  and  that  the  owner  who  was 
in  possession  is  insolvent  Comoy  v.  Wetmore, 
92  Iowa  100. 

4  Votioe  to  Be  fflven  by  PnbliestloB  or  Other- 
vise.  —  GloB  V,  Evanston,  etc.,  BIdg.,  etc., 
Assoc.,  186  111.  586.  And  see  the  sUtutes  of 
the  several  states. 

0.  See  various  focal  statutes ;  and  see  Emeric 
V.  Alvarado,  90  Cal.  444,  as  to  the  California 
statute. 

6.  Hotiee  Veoeisary  to  Terminate  Period  of  Be- 
donption.  —  McQuity  v.  Doudna,  loi  Iowa  144; 
Bnach  v.  Hall,  (Iowa  1903)  93  N.  W.  Rep.  356; 
Kipp  V.  Fitch,  73  Minn.  65 ;  State  v.  Peltier,  86 
Minn.  181.  See  also  Hintrager  v.  McElhinny, 
1 12  Iowa  325. 

7.  Kotloe  Condition  Preoedent  to  Right  to  Deed. 

—  Ellsworth  V.  Van  Ort,  67  Iowa  222 ;  Chicago, 
etc.,  R.  Co.  V.  Kelley,  105  Iowa  106;  Huron 
Land  Co.  v.  Robarge,  128  Mich.  686;  Canlkins 
V.  Chamberlain,  37  Hun  (N.  Y.)'i6s. 

A  Votloe  DeCtetbra  In  flnhetsBee  mil  Vet  Bap- 
port  sTu  title. —  Gage  V.  Bailey,  100  111.  530; 
Wisner  v.  Chamberlin,  117  lit.  568;  Gage  v. 
Mqrer,  117  111.  633;  Long  v.  Smith,  6a  Iowa 


329;  Adams  v.  GrifHn,  66  Iowa  125;  Long  v. 
Wolf,  25  Kan.  522;  Simonton  v.  Hays,  32  Hun 
(N.  Y.)  286;  People  v.  Cady,  56  N.  Y.  Super. 
Ct  180. 

8.  Deed  luaad  on  InaaAdent  Sotice  —  United 
States.  —  Gage  v.  Bani,  141  U.  S.  344. 

Kansas.  —  Long  v.  Wolf,  25  Kan.  53a; 
Blackistone  v.  Sherwood,  31  Kan.  35. 

Illinois.  —  Holbrook  v.  Fellows,  38  IIL  440; 
Wilson  V.  McKenna,  52  111.  43  ;  Dalton  v.  Lucas, 
63  111.  337 ;  Gage  v.  Bailey,  100  111,  530 ;  Wis- 
ner V.  Chamberlin,  117  111.  568;  Gage  v.  Lyons, 
138  III.  590. 
Indiana.  —  Gavin  v.  Shuman,  23  Ind.  3a. 
Iowa.  —  Long  v.  Smith,  62  Iowa  339;  Sly- 
field  V.  Bamum,  71  Iowa  345;  Swan  v.  Harrey, 
117  Iowa  58;  Buschv.  Hall,  (Iowa  1903)  93  N. 
W.  Rep.  356.  See  also  Swope  v.  Prior,  58  Iowa 
413. 

Minnesota.  —  Merrill  v.  Dearing,  33  Minn. 
479 ;  Kipp  V,  Fitch,  73  Minn.  65. 

New  York.  —  People  v.  Walsh,  22  Hun  (N. 
Y.)  139 ;  Doughy  V.  Hope,  3  THn.  (N.  Y.)  594- 
Penmyhiania.  —  Arthara  v.  Smathers,  38  Pa. 
St  40. 

The  doctrine  that  the  claimant  under  a  tax 
title  must  show  that  he  gave  the  notice  pre- 
scribed by  the  constitution  has  reference  to 
cases  where  a  paramount  title  is  claimed  under 
such  deed,  and  not  to  cases  where  such  deed  is 
merely  color  of  title  under  the  statute  of  limi- 
tations.  Morrison  tr.  Norman,  47  III.  477. 

PrasanpCloii  as  to  Ifotlfle.  —  After  diced  has 
been  made  it  will  be  presumed  that  the  notice, 
if  needed,  was  given.  Garmoe  v.  Sturgeon,  65 
Iowa  147. 

0.  Premature  Deed  Does  Not  Terminate  Redamp- 
tion  Period. — Barnard  v.  Hoyt,  63  111.  .141: 
Swope  V.  Prior,  58  Iowa  412.  See  also  Morri- 
son V.  Norman,  47^  111.  477 ;  Holbrook  r.  Fd- 
I0WS,  38  III.  440. 

10.  l^eetmentFouidedoiiTBzTiUek — Holbrook 
V.  Fellow<i.  .t8  111.  440 ;  Nelson  r.  Central  Land 
Co.,  35  Minn.  408;  Sanborn  v.  Mueller,  38 
Minn,  27. 

In  Illinois,  under  the  statute,  the  tax  deed  is 
void  if  it  does  not  allege  that  notice  has  been 
given.    Smith  v.  Prall.  133  III.  308, 

If  the  Btfttnte  Presorlhei  that  the  Votloe  Be  Be- 
oorded,  the  recording  is  a  condition  precedent  to 
the  issuing  of  Uie  deed.  Reeds  v.  Morton.  9 
Mo.  87S. 
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of  the  tax  certificate  on  a  bad  notice  does  not  make  valid  a  deed  prematurely 
issued.'  A  notice  served  too  soon  is  bad.*  Notice  need  not  be  served  on  ihe 
premises.* 

b.  By  Whom  Served.  —  Notice  shall  be  served  or  caused  to  be  served  by 
the  purchaser  or  his  assignee.* 

c.  General  Requisites.  —  A  compliance  with  the  statutory  requirements 
is  essential.'  The  notice  must  be  precise  and  fuU.^  It  should  be  written  or 
printed,  or  partly  written  and  partly  printed.'  More  than  one  tract  of  land 
may  be  included  in  the  same  notice.^  The  notice  must  be  addressed  to  the 
proper  person,*  and  must  be  signed  by  the  holder  of  the  certificate  of  purchase 


1.  SntTMider  of  Tax  Cortifloato  oa  InrafidMt 

Votioo.  —  Loag  f .  Smith,  62  Iowa  329. 
S.  Motioe  Servod  Too  8oop.  —  Donahue  v. 

O'Conor,  45  N.  ¥.  Super.  Ct.  378;  Smith  v. 
Walker,  56  N.  Y.  Super.  Ct.  391;  Lockwood 
V.  GeUert,  137  N.  Y.  241,  53  Hun  (N.  Y.)  15; 
Arthurs  v.  Smatbers,  38  Pa.  St.  40. 

8.  Kotloe  Heed  Not  Be  Served  on  ri  nmliw  — 
Gage  V.  Bailey,  103  111.  11. 

4.  Bj  Whom  Hotlce  Should  Be  Served.  —  Glos 
V.  Evaiutoa,  etc.,  Bldg.,  etc,  Assoc.,  186  lU. 
586;  FuDSon  V.  Bradt,  105  Iowa  471. 

If  the  person  who  gives  the  notice  is  not  at 
that  time  the  lawful  holder  of  the  certificate  of 
purchase,  it  is  as  if  no  notice  bad  been  given. 
Sickles  V.  Union  Invest.  Co.,  109  Iowa  450. 

In  Minnesota  notice  is  to  be  served  hy  the 
sheriff  as  an  ordinary  summons  in  a  civil  ac- 
tion.   Sterling  v.  Urqubart,  88  Minn.  495. 

■otloo  Served  by  a  Btraager,  without  any  au- 
thority from  the  purchaser,  is  not  sufficient. 
San  Francisco,  etc..  Land  Co.  v.  Banbury,  106 
Cal.  139;  SmiUi  v.  Callanan,  103  Iowa  318. 

5.  Ooaml  Beoalsites  of  Notioo — CaKfontia. 
—  Reed  v.  hfon,  96  Cal.  501. 

Illinois.  —  Bailey  v.  Smith,  178  111.  73. 

Iowa.  —  Rice  v.  Bates,  68  Iowa  393  ;  Bradley 
V.  Brown,  75  Iowa  180;  Callanan  v.  Raymond, 
75  Iowa  307 ;  Snell  v.  Dubuque,  etc.,  R.  Co.,  88 
Iowa  443;  Comoy  v.  Wetmore,  93  Iowa  100; 
Medland  v.  Walker,  96  Iowa  175. 

KatuoM.  —  Casner  v,  Gahlman,  6  Kan.  App. 
395;  Blackistone  v.  Sherwood,  31  Kan.  35. 

Minnesota.  —  State  v.  Nord,  73  Minn,  i,  7a 
Am.  St.  Rep.  594;  Gahre  v.  Berry.  83  Minn. 
300 ;  Walker  v,  Martin,  87  Minn.  489. 

Ntbraska.  —  Thomsen  v.  Dickey,  42  Neb.  314. 

New  York. —  Sharpe  v.  Johnson,  4  Hill  (N. 
Y.)  93,  40  Am.  Dec  259;  Sharpe  v.  Speir,  4 
Hill  (N.  Y.)  76;  Matter  of  Lesseritz,  78  Hun 
(N.  Y.)  563;  Thompson  v.  Burhans,  61  N,  Y. 
53;  May  V.  Traphagen,  139  N.  Y.  478;  Sanders 
V.  Downs,  141  N.  Y.  423;  Clason  v.  Baldwin, 
153  N.  Y.  304. 

North  Carolina.  ~~  Thomas  v.  Nichols,  127  N. 
Car.  319. 

Pennsylvania.  —  Broughton  v.  Joumeay,  51 
Pa.  St.  31. 

Votfoe  Xut  Confsrm  to  tha  Statute  It  Btood 
ftt  tba  Tim*  of  the  Tax  Bala.  —  Kipp  v.  Johnson, 
73  Minn.  34. 

A  Votioe  Oiven  After  the  Statutory  Time  cannot 
be  rendered  valid  by  extending  the  time  for  re- 
demption.  Thomas  v.  Nichols,  127  N.  Car.  319. 

8.  ITotloe  Xutt  Be  Tall  —  California. — Lan- 
dregan  v.  Peppin,  B6  Cal.  122. 

Illinois.  —  Garrick  e.  Chamberlain,  97  m. 
690;  Taylor  v,  Wright,  131  111.  455;  (^ge  v. 


Davis,  129  111.  236,  16  Am.  St.  Rep.  260; 
Brophy  v.  Harding,  137  111.  631 ;  HarreU  v.  En- 
terprise Sav.  Bank,  1S3  III.  538. 

Iowa.  —  Poindexter  v.  DoolitUe,  54  Iowa  53 ; 
Griffith  V.  Utley,  76  Iowa  393. 

Kansas.  —  Long  v.  Wolf,  35  Kan.  533 ;  Black- 
istone V.  Sherwood,  31  Kan.  35. 

Minnesota.  —  Robert  v.  Western  Land  Assoc, 
43  Minn.  3 ;  Kipp  v.  Fitch,  73  Minn,  65. 
New  York.  —  Smith  v.  Buhler,  121  N,  Y.  213. 
Pennsylvania,  —  Broughton  v,  Journeay,  51 
Pa.  St.  31. 

A  Mintatanuiit  the  Tmi  for  which  the  land 
was  taxed  is  immaterial  where  it  otherwise  ap- 
pears in  the  notice.  Gage  v.  Schmidt,  104  111. 
106. 

Whort  the  Caption  Qlvet  the  State  and  Coanty 
It  Ifl  Snffieient,  although  the  state  and  county 
are  not  named  in  direct  connection  with  the 
description  of  tbe  land.  This  is  so  if  any  one 
would  understand  from  the  whole  document  that 
the  land  described  is  in  the  city  and  county 
named  and  in  the  caption.  Sickles  v.  Union 
Invest.  Co,,  109  Iowa  450. 

The  Words  "  Babiwt  to  Any  and  All  ITopald 
Taxei "  are  not  equivalent  to  actual  notice  of 
the  sale  for  taxes.  Keith  v.  Wheeler,  1 59  Mass. 
161.  And  see  Crocker's  Notes  to  Pub.  Stat, 
Mass.,  c.  130,  {  4;  Parker  v.  Osgood,  3  Allen 
(Mass-.)  487;  Lamb  v.  Pierce,  1x3  Mass.  73. 

Whraa  the  Term  "  Bedemption  from  the  Asilpi- 
maat"  Instead  of  "Redemption  tnm  tb»  Sals" 
is  used,  the  notice  is  not  invalidated.  McNa- 
mara  v.  Fink,  71  Minn.  66. 

The  Hotleo  ITeed  Vol  Be  Dated,  and  if  it  is 
served  within  the  proper  time  it  is  immaterial  if 
tbe  date  is  wrong.  Clarke  v.  Mead,  103  Cal. 
516. 

MtlMT  tlM  Loom  Onuamar  Vor  iDcorrect 
Pimitutfon  will  vitiate  a  notice,  or  overrule  or 

control  its  real  meaning.  Patterson  v.  Grettum, 
83  Minn.  6g. 

The  Bnrden  Is  on  the  Person  Wishing  to  Redeem 
to  show  that  the  expiration  notice  served  was 
insufficient.    Knudson  v.  Litchfield,  87  Iowa  iii. 

Por  a  Hotioe  Buffieient  to  comply  with  the 
statute  requiring  that  the  notice  specify  a  "  day 
certain,"  on  which  to  make  the  redemption,  see 
Hennessey  v.  Volkening,  (N.  Y.  Super.  Ct  Tr. 
T.)  30  Abb.  N.  Cas.  (N.  Y.)  100. 

T.  Hotfce  Should  Be  Written  or  Printed,  —  Glos 
V.  Evanston,  etc.,  Bldg.,  etc..  Assoc.,  186  111. 
586 ;  Thomsen  v.  Dickey,  42  Neb.  314, 

t  Hore  thnn  One  Tract  Kay  Be  Inelnded.— 
Drake  v.  Ogden,  138  III.  603;  Hammond  v. 
Carter,  155  111.  S79- 

9.  Votioe  Xwt  Be  Addrewsd  to  Proper  Penon. 
—  Hartley  v.  Boynton,  17  Fed.  Rep.  873 ;  Adami 
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or  by  his  agent  or  attorney." 

a.  Contents  of  Notice  —  D«ieriptiM  «c  lud  im  eemmi.  —  The  notice  most 
contain  a  description  o(  the  land  sufficiently  full  to  identify  it;*  the  date  of 
sale ; '  and  whether  the  land  was  sold  for  a  tax  or  a  special  assessment.* 

mamm  9t  Oww  and  Pnrehuir. — The  name  of  the  owner  should  be  given, 
although  its  omission  has  been  held  not  a  fatal  defect ;  *  and  the  name  of  Ute 
purchaser  should  be  stated.* 

XzplratloB  of  Tlat  to  BadMm.  —  It  is  also  held  that  the  notice  must  state  clearly 
and  directly  when  the  period  allowed  for  redemption  expires.' 

Amonnt  Dn*.  —  Usually  the  notice  ifi  required  to  state  the  amount  necessary 
for  redemption.^  The  amount  stated  must  be  correct,  and  a  mistake  renders 
the  notice  bad.* 

e.  To  Whom  Given.  —  The  statutes  vary  somewhat  as  to  the  person  or 

Iowa.  —  Medland  v.  Walker,  96  loiva  175; 
Shelley  t>.  SmiUi«  97  lowm  359 ;  Fiioaon  v.  Brad^ 
105  Iowa  471. 

Kansas.  —  BlacUatone  v.  Sicrwood,  31  Kan. 
35 ;  Ea^sh  V.  Williamson,  34  Kw.  aia ;  Hill  *. 
Timmermejrer,  36  Kan.  asa;  TorriagtOB 
Rickerabauaer,  41  Kan.  486;  jadooa  v.  Chal- 
lisc,  41  Kan.  947.  Bat  see  Hicka  v.  Nebon,  45 
Kan.  47,  23  Am.  St.  Rep.  709. 

Minnesota.  —  Kenaston  c  Great  Northern  R. 
Co.,  59  Minn.  35 ;  Peterson  v.  Mast,  61  Uioa. 
118;  State  V.  Halden,  63  Minn.  346;  Clary  v. 
O'Shea,  7a  Minn.  105,  71  Am.  St.  Rep.  465; 
State  V.  Nord,  73  Minn,  i,  7a  Am.  St.  Rq>-  S94» 
Kipp  V.  Johnson,  73  Minn.  34;  HCipp  v.  RtAin- 
son,  75  Minn,  i ;  Gahre  v.  Berry,  8a  Hinn.  aoo ; 
Sterling  v.  Urquhart,  88  Minn.  495. 
Nebraska.  —  Thomsen  v.  Diclcey,  42  NebL3i4. 
New  York.  —  Simonton  v.  Haya,  3a  Hnn  (N. 
Y.)  286 ;  Willis  V.  Gchlcrt,  34  Hun  (N.  Y.)  $66; 
Bensel  v.  Gray,  44  N.  Y.  Super.  Ct.  37a.  afinncrf 
80  N.  Y.  517;  Donahve  v.  O'Conor,  45  N.  Y. 
Super.  Ct  278;  Oaion  v.  Baldwin,  xss  N.  Y. 
204. 

South  Dakota.  —  Stdtea  v.  Allen,  15  S.  Dak. 

4x1. 

A  Votioe  that  at  an  Indeflnha  Tiaw  fha  Pn- 
ohaaw  Will  Apply  for  the  Dtad  fixes  no  time 
when  the  right  of  redemption  will  expire.  Cali- 
fornia, etc.,  R.  Co.  V.  Macartney,  104  CaL  616. 

Wlwra  th*  Hfltloa  Btates  that  the  Biiw|iliM 
Knit  Be  Kade  **0n  or  Before  the  BxrlrattOB  •! 
Two  Taan"  the  notice  complies  not  only  sttb- 
stantiatly  but  literally  with  the  law  specifying 
"a  day  certain"  on  which  redemption  ia  re- 
quired. Hennessey  v.  Volkening.  (N.  Y.  Super. 
Q.  Tr.  T.)  30  Abb.  N.  Cas.  (N.  Y.)  too. 

A  Hotlaa  WhUk  ItalH  a  Kngv  TIw  tkmm  tl* 
ttatateiy  Parted  is  Toid,  ai  wdl  aa  one  wUch 
states  a  shorter  time.  Wlsner  v.  Chamber, 
lin,  117  111.  568;  Benefield  v.  Albert,  13a  lU. 
66s  ;  Kipp  V.  Johnson,  73  Minn.  34 ;  State  v. 
Nord,  73  Minn,  i,  73  Am.  St.  Rep.  594-  Sec 
also  Mather  v.  Curley,  7S  Minn.  348,  74  Am. 
St.  Rep.  462. 

8.  NoUoe  SiaU  Bute  the  Amount  BaqvM  tt 
Bedan.  —  Caaner  v.  Gahlman,  6  Kan.  App, 
29s :  Sterling  v.  Urquhart.  88  Minn.  495 :  Mid- 
land Co.  V.  Eby,  (Minn.  1903)  93  N.  W.  R^. 


V.  Burdick,  68  Iowa  666 ;  Wilson  v.  Russell,  73 
Iowa  395 ;  Lynn  v.  Morse,  76  Iowa  665.  And 
see  infra,  this  division  of  this  section,  e.  To 
Whom  Givs*. 

All  Znuntarial  YuUnea  Doai  Kot  lavalidata 
the  Votloai  aa  where  it  is  directed  to  "  Coriess  " 
instead  of  "  Corlis,"  the  names  being  idem 
sonans.   Nycum  v.  Raymond,  73  Iowa  324. 

1.  Slielley  v.  Smith,  97  Iowa  259 ;  Medland  v. 
Walker,  96  Iowa  175;  Funson  v.  Bradt,  105 
Iowa  471. 

%.  Deaoilptioa  Hnst  XdantUy  Land.  —  Taylor 
V.  Wright,  131  111.  455:  Medland  v.  Walker.  96 
Iowa  17s;  Shelley  v.  Smith.  97  Iowa  359;  Fttn- 
son  r.  Bndt,  los  Iowa  471 ;  Caaner  v.  Gahlman, 
6  Kan.  App.  395 ; .  Reimer  v.  Newell,  47  Minn. 
237;  Thomsen  o.  Dickey,  42  Neb.  314;  Thomp- 
son V.  Burbans,  61  N.  Y.  53 ;  Qason  v.  Baldwin, 
152  N.  Y.  204;  Stokes  V.  Allen,  15  S.  Dale 
431. 

If  the  Beioriptien  Is  the  flame  aa  on  the  Tax 

Baeerda  and  ia  by  reference  to  a  recorded  plot 
of  a'city,  town,  or  subdivision,  it  ia  snflicient, 
even  though  the  county  and  state  are  not  given. 
Sperry  v.  Goodwin,  44  Minn.  207. 

3.  Votice  Bhonld  Bute  the  Date  af  Bale.  —  Med- 
land V.  Walker,  96  Iowa  175 ;  Shelley  v.  Smith, 
97  Iowa  259;  Funson  v.  Bradt,  105  Iowa  471. 

i.  Whether  Bale  Was  for  Tax  or  Spadal  Asiaai 
Kcnt. —  Gage  r.  Bani,  141  U.  S.  344;  Gage  v. 
Waterman,  121  111.  iij;  Taylor  v.  Wright,  121 
111.  455;  Stillwell  V.  Brammell,  134  111.  338; 
Gage  V.  Dans,  129  111.  236,  16  Am.  St.  Rep.  260 ; 
Brophy  v.  Harding,  137  111.  621 ;  Gage  v.  Du 
Puy,  137  III.  652;  Gage  v.  Webb,  141  111.  533; 
Bailey  v.  Smith,  178  111.  73;  Harrell  f.  Enter- 
prise Sav.  Bank,  183  lU.  538;  Thomsen  v. 
Dickey,  43  Neb.  314. 

A.  Varna  of  Owner  Bhoold  Be  fltated.  —  Hartley 
V.  Boynton,  17  Fed.  Rep.  873 ;  Sfaoup  tr.  Central 
Branch  Union  Pac.  R.  Co.,  34  Kan.  547. 

6.  Name  of  Pnnhaser  nioaU  Be  Btated.  —  Med- 
land V.  Walker,  96  Iowa  175 ;  Shelley  v.  Smith, 
97  Iowa  359;  Funson  v.  Bradt,  105  Iowa  471; 
Stokes  V.  Allen,  15  S.  Dak.  421. 

7.  Votloa  Bhoold  State  When  Time  to  Badaam 
Ezpfraa —  CoM/oniM.  — Landrc«an  v.  Peppin. 
86  Cal.  133. 

Illinois.  —  Wilson  v.  McKenna,  53  HI.  43 ; 
Barnard  v.  Hoyt,  63  III.  341 ;  Gage  v.  Bailey, 
100  111.  530 ;  Wisner  v.  Chamberlin,  117  III.  569 ; 
Gage  V.  Stewart,  127  111.  307,  11  Am.  St.  Rep. 
tt6;  Gage  v.  Davis,  129  III.  236,  16  Am.  St. 
Rep.  260;  Benefield  v.  Albert,  13a  III.  665;  Glos 
V.  Evanaton,  etc.,  Bldg.,  etc,  Aaaoc.,  186  111.  586. 


707. 

0.  Btatament  of  Amount  Xoit  Ba  Ocxraet.  — 

Reed  v.  Lyon.  96  Cal.  501. 

An  Error  of  Three  Cents  tn  OottVfttiac  IntCVMl 
will  not  invalidate  the  notice.  Robert  v.  Wcat> 
em  Land  Assoc,  43  Minn.  3. 
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persons  to  whom  notice  must  be  given.  In  some  states  it  is  sufficient  to 
serve  the  notice  on  either  the  owner  or  the  occupant  of  the  land,  while  in 
others  it  is  provided  that  the  notice  shall  be  served  on  the  occupant  and  also 
on  the  owner  and  the  person  to  whom  the  land  was  assessed,  tf  the  two  last- 
named  persons  are  to  b«  found  in  the  county.'  The  fact  that  the  occupant 
is  unknown  to  the  purchaser  will  not  dispense  with  notice,*  nor  will  the  fact 
tiiat  the  one  in  possession  had  in  fact  no  interest  in  the  land.* 

Vtwro  tho  laid  b  TftxoA  u  Vnkaown,  and  no  person  is  in  the  o^upancy  of  it,  it 
is  not  necessary  to  serve  notice  on  any  person.* 

VoUoo  to  Ou  KamUr  of  ■  Tim,  where  land  is  assessed  to  the  firm,  is  insufficient.^ 
AV«rtgi«to  in  the  absence  of  a  statutory  provision  is  not  entitled  to  a 
notice.* 

A  OovpaiMlfla  requires  the  same  notice  as  does  an  individual.* 
/  Publication.  —  If  no  person  is  in  actual  possesiion  or  occupancy  of  the 
land,  and  the  person  in  whose  name  the  property  is  taxed  or  specially  assessed 
cannot,  upon  diligent  inquiry,  be  found  in  the  county,  the  purchaser  or  his 


1.  THWbi  InUtM  to  Vottoo  — ^rtnwo.-- 
Htle  V.  Hughes,  (Ariz.  1899)  56  Pac.  Rep.  73>* 

CttHfomia.  —  Holl  v.  Capps,  107  Cal.  513; 
Simmons  v.  McCartliy,  118  Cal.  6za;  Miller  v. 
Williams,  13$  Cal.  183. 

Illinois.  —  Palmer  v.  Riddle,  180  111.  4fit ; 
Barton  v.  Perry,  146  III.  71 ;  Glos  v.  Evsnston, 
etc.,  Bids.,  etc.>  Aatoc,  186  111.  58^:  Cage  v. 
Bailey,  100  IIL  530;  Gotualia  v,  Bartalsmim, 
X43  IU.634;  Louerv.  Webv,  177  lU.  115;  Tay- 
lor V.  Wright,  lat  111.  455* 

Iowa,  —  Parker  v.  Cochran,  64  Iowa  757 ; 
Garmoe  v.  Sturgeon,  6s  Iowa  147;  Sly&eld  o. 
Barnum,  71  Iowa  Mi;  Bowers  v.  Hallock,  71 
Iowa  318;  Callaoan  v.  Raymond,  75  Iowa  307; 
Bradley  v.  Brown,  75  Iowa  180;  Steele  v. 
Murry,  80  Iowa  336 ;  Cabalan  c  Van  Sant,  87 
Iowa  593;  Cornoy  v.  Wetmore,  93  Iowa  100; 
Uodland  v.  Walker,  96  Iowa  175;  Shelly  v. 
Smith,  97  Iowa  359;  Crawford  v.  Liddle,  loi 
Iowa  i^;  Smith  v.  Callanan,  103  Iowa  218; 
Chicago,  etc.,  R.  Co.  v.  Kelley,  10$  Iowa 
106;  Funson  v.  Bradt,  105  Iowa  471;  Hiot- 
rager  v.  UcElbinny,  iia  Iowa  335:  Hawkeye 
L«ui,  etc,  Co.  V.  Gordon,  115  Iowa  561. 

Jf MM««ofa.  —  Weatem  Land  Assoc,  v.  Ilc- 
C<nDber,  41  Minn,  ao  ;  Walce6eld  v.  Day,  41 
Minn.  344 ;  Sperry  v.  Goodwin,  44  Minn.  207 ; 
Mitchell  V.  McFarland,  47  Minn.  535;  E^de  v. 
Claike.  S7  Minn.  397;  State  v,  Halden,  62 
Minn.  246;  Snyder  v.  Ingalli,  70  Minn.  16; 
Sterling  v.  Urguhart,  88  Minn.  495. 

Nebra^o.  —  Thomsen  v.  Dickey,  43  Neb.  314 : 
Van  Etten  v.  Medlaad,  53  Neb.  569. 

Nno  For*.  — Hand  v.  Ballon,  la  N,.  Y.  541 ; 
Turner  v.  Boyce,  (Supm.  Ct.  Spec.  T-)  11  Misc. 
(N.  Y.)  503;  Smith  v,  Buhler.  131  N.  Y.  213; 
People  V.  Wemple,  144  N.  Y.  478;  Comitock 
V.  Beardsley,  15  Wend.  (N.  Y.)  348. 

HorXh  Carolina.  —  Thomas  v.  Nichols,  la?  N. 
Car.  319. 

ffof^ffM.— Herrick  v.  Niesx,  1$  Wash. 
74. 

IFiffoiMw.  —  Towne  v.  Salcntine,.  93  Wis. 
404. 

And  see  the  sUtntes  of  the  several  states. 

Asta  Snfldeat  to  Conatltnte  Ooeapaoey.  —  Ells- 
worth  v.  Low,  6a  Iowa  176;  Sapp  v.  Walker, 
66  Iowa  497;  Callanan  v.  Raymond,  75  Iowa 
307;  Brown  v.  Pool,  81  Iowa  455;  Cahalan  v. 
Van  Sant,  87  Iowa  593:  Shelley  v.  Smith,  97 


Iowa  259;  Comstock  v.  Beardsley,  15  Wend. 
(K.  Y.)  348. 

Ooottpatlon  of  Tartol  land  Snfldsnt  —  Com- 
stock V.  Beardsley,  15  Wend.  (N.  Y.)  348; 
Bush  V.  Davison,  16  Wend.  (N.  Y.)  556;  Leland 
V.  Bennett,  5  Hill  (N.  Y.)  a86;  Harison  v.  Cas- 
well, 17  N.  Y.  App.  Div.  asa. 

Aett  Intnttfltant  to  Conatltnto  Ompu^.  — 
Gage  V.  Schmidt,  104  111.  106;  People  v.  Camp- 
bell, 143  N.  Y.  335 ;  People  v.  Turner,  145  N.  Y. 
451 ;  I^ke  V.  Ogden,  laS  111.  603 ;  Rowland  v. 
Brown,  75  Iowa  679;  Brown  v.  Pool,  81  Iowa 
455- 

Aoeldental  EDoroaehments  Hot  Omfmj.  — 

Smith  V.  Sanger,  4  N.  Y.  577. 

Jtmiik  of  Owner  Does  Vot  Ezouo  Vottoa.— 
Kessey  v.  Connell,  68  Iowa  430. 

If  Uie  owner  dies,  the  notice  must  be  given 
to  his  successor  in  interest;  a  notice  addressed 
merely  to  his  estate  la  insufficient.  McGee  v. 
Fleming,  83  Ala.  276, 

Whare  tht  Owner  Asalgni  for  the  Bsnaflt  of 
Crodltors  the  purchaser  need  not  give  notice  to 
the  assignee  or  make  him  a  party.  Wyman  v. 
Baker,  83  Minn.  427. 

The  Taet  That  tha  Psxaen  4anind  Wai  tko 
Porohasor's  WUa  doea  not  dispense  with  the 
necessity  of  notice.  Western  Land  Assoc  v. 
McComber,  41  Minn.  20. 

Kotioa  to  the  Huband  is  not  sufficient  where 
the  land  is  owned  by  the  wife.  Cotes  v.  Rohr- 
beck,  139  111.  53a. 

8.  Oooaput  Vnknown  to  Porehaaer  Entitled  t« 
Kotioe.  —  Combs  v.  Goff,  uy  111.  431. 

9.  Ooonpaat  Veed  Have  K»  iDtanat  In  tand.  — 
Clifton  Heights  Land  Co.  v.  Randell,  8a  Iowa 
89. 

4.  Land  Without  Oerapant  Taxed  to  Unknown. 

—  Fuller  V.  Armstrong,  53  Iowa  683;  Tuttle  v. 
Griffin,  64  Iowa  455 ;  Chambers  v.  Haddock, 
64, Iowa  $56;  Parker  v.  Cochran,  64  Iowa  757; 
Meredith  v,  Phelps,  65  Iowa  118;  Lawrence  v. 
Homick,  81  Iowa  193. 

0.  Hotlee  Kut  Be  to  Xaeh  llNBher  of  Itm.  — 
Gage  V.  Reid,  118  III.  35 ;  Hughes  v.  Came,  135 
111.  5<9. 

e.  Mortgagee  Vot  Entitled  to  Notlee.— Smyth 
V.  Nefl,  193  111.  310;  Clos  V.  Evanston,  etc, 
Btdg.,  etc..  Assoc.,  186  111.  586. 

7,  Oorporatloni  Entitled  to  ■otise.— Gannoe 
V.  Sturgeon,  65  Iowa  I47< 


863 


Volnme  XXVIL 


Digitized  by 


Google 


Xcdamption  from  Ikz  SaIm. 


TAXA  TION. 


HotiM  ts 


assignee  should  publish  the  notice.*  The  making  of  diligent  inquiry,  and  the 
failure  to  find  as  a  result  thereof,  must  precede  publication!*  The  inquiry  must 
be  such  as  will  enable  the  affiant  to  ascertain  that  the  party  as  to  whom  the 
inquiry  has  been  made  cannot  be  found  in  the  county.'  Notice  by  publica- 
tion may  be  made  where  the  name  of  the  owner  is  unknown  as  well  as  where 
the  land  is  assessed  in  the  name  of  a  known  owner.  If  it  is  required  to  be 
addressed  to  any  one,  it  can  be  addre^d  to  the  "unknown  owner."*  If 
notice  can  be  given  personally,  notwithstanding  nonresidence,  such  a  notice 
is  generally  good,  although  notice  by  publication  might  be  equally  so  *  If  the 
publication  is  to  be  in  a  newspaper  printed  in  the  county,  one  published  there 
answers  this  description,  although  actually  printed  elsewhere.*  If  it  is  to  be 
in  the  nearest  newspaper  to  the  county,  the  one  published  in  the  town  nearest 
the  county  hne  is  the  proper  one.''  The  statutes  generally  require  that  the 
notice  be  published  a  ceftain  number  of  times  at  stated  intervals.**  Unless  the 
statutory  provisions  are  complied  with,  the  conveyance  to  the  purchaser  at 
the  tax  sale  is  void.*  Provisions  sometimes  exist  requiring  notice  by  post* 
ing.**  Where  the  statute  requires  that  the  redemption  notice  be  posted,  an 
omission  to  do  this  is  fatal  to  the  tax  deed.** 

^.Affidavits  of  Service  and  Publication  — (i)  In  General.— 
Where  the  statutes  provide  for  an  affidavit  of  service  or  publication,  to  be 
filed  with  the  officer  whose  duty  it  is  to  execute  the  tax  deed,  the  service  of 
notice  is  not  complete  until  this  is  done,"  and  the  affidavit  is  a  prerequisite  to 
the  validity  of  the  tax  deed.**  It  must  be  made  by  the  person  designated  by 
the  statute.    Unless  so  made,  it  is,  in  legal  effect,  no  notice.'^    It  cannot  be 


1.  Pnbllcation  of  Votloe.  —  Coulter  v.  Stafford, 
(CCA.)  s6  Fed.  Rep.  564;  Frew  v.  Taylor, 
106  III.  159;  Burton  c.  Perry,  146  111.  71 ; 
Van  Matre  v.  Sankey,  148  111.  536,  39  Am,  St. 
Rep.  196;  McQuity  v.  Doudna,  loi  Iowa  144; 
Funion  v.  Bradt,  105  Iowa  471 ;  Hawkeye  Loan, 
etc.,  Co.  V.  Gordon,  115  Iowa  561;  State  v. 
Halden,  6a  Minn.  346;  Thomaen  v.  Dick^,  4a 
Neb.  314.  See  generally  the  title  Publication, 
vol.  33,  p.  307. 

S.  Blllgflnt  lo^ttlry  Knit  Freoede  Pablioation. 

—  Burton  v.  Perry,  146  111.  71;  Van  Matre  ». 
Sankey,  148  111.  S3^>  39  Am.  St.  Rep.  196. 

S.  Hatora  of  SUigmt  Inqnlzy  Neeenary.— 
Gage  V.  Schmidt,  104  111.  106;  Van  Matre  0. 
Sankey,  148  111.  536,  39  Am.  St  Rep.  196. 

4.  PnbllcatioB  Xay  Be  Kade  Wlur*  the  VuM 
of  Owner  It  Unkaewn. —  State  v.  Halden,  62 
Minn.  346. 

5.  FerfonalSerrloellayBfl  VademVoozeddmt. 

—  Baker  v,  Crabb,  73  Iowa  416. 
Parmal  Senie»,Thoaglil[adeliiAaothBr  State, 

supersedes  the  necessity  for  publication.  S^- 
mour  V.  Harrison,  85  Iowa  130. 

e.  Pablioation  Kay  Be  In  Newipaper  Printed 
Oatside  the  Coontj. —  Nycum  v.  Raymond,  73 
Iowa  234. 

Votloe  MayBe  PnUUlieainaWeekly  Vewipaper. 

—  Coulter  V.  Sufford,  (C  C  A.)  56  Fed.  Rqi. 
564. 

7.  FabUoatton  te  Be  In  Hewspaper  VeaxMt 

GewBtjrUBe.  —  Weer  v.  Hahn,  15  111.  399. 

8.  Pablleatlen  to  Be  fbr  Stated  Hnmber  of  Tlmee. 

—  Coulter  V.  Stafford,  (C.  C.  A.)  56  Fed.  Rep. 
564;  Gage  V.  Schmidt,  104  111.  106;  Burton  v. 
Perry,  146  111.  71;  Funaon  v.  Bradt,  105  Iowa 
471;  State  V.  Gayhart,  34  Neb.  193;  Ddughty 
V.  Hope,  3  Den.  (N.  Y.)  594,  i  N.  Y.  79. 

0.  Statutory  Provltloiu  Must  Be  ComidM  with. 

—  Janes  v.  Wilkinson,  a  Kan.  App.  361 ;  West- 
bnek  V.  Willey.  47  N.  Y.  457 ;  Bnnner  v.  East- 


man, 50  Barb.  (N.  Y.)  639.  But  see  Wright  v. 
Sperry,  31  Wis.  336. 

10.  Hotioe  Kay  Be  Foated.—  Hall  v.  Capps,  107 
Cal.  513;  Simmons  v.  McCarthy,  118  Cal.  633; 
Miller  r.  Williams,  135  Cal.  183;  Stout  v. 
Coatee,  35  Kan.  383;  Washington  v.  Hoqt,  43 
Kan.  3*4,  19  Am.  St.  Rep.  141.  And  see 
the  title  Publication,  vol.  33,  p.  307. 

The  ITetlee  by  Posting  Is  Complete  when  the 
notices  have  been  posted  in  the  required  n am- 
ber of  public  places.  Washington  f.  Hosp,  43 
Ivan.  334,  19  Am.  St.  Rep.  141. 

11.  Mlnre  to  Feat  Vatal  to  Tax  Deed.—  Stout 
V.  Coates,  35  Kan.  383;  Choat  v.  Phelps,  63 
Kan.  763. 

18.  Bervioe  Not  Oomplete  nntU  Aftdavit  Is  FIM. 

—  Knudson  v.  Litchfield,  87  Iowa  1 1 1 ;  Stevens 
V.  Murphy,  91  Iowa  356,  51  Am.  St.  Rep.  348; 
Medland  v.  Walker,  96  Iowa  1 75 ;  Funson  v. 
Bradt,  105  Iowa  471 ;  Hintrager  v.  McElhinigr. 
113  Iowa  335.  See  generally  the  title  Puslica* 
TIOK,  vol.  33,  p.  307. 

18.  Affldavlt  PranqnMte  to  Tax  Deed— Cofi- 
fornia.  —  Hall  o.  Capps,  107  Cal.  513;  Miller  v. 
Williams,  135  Cal.  183. 

Illinois.  —  Williams  v.  Underbill.  58  111.  137; 
Gage  V.  Hervey,  1 1 1  111.  305 ;  Davis  v.  Gossndl, 
113  111.  131  ;  Gage  v.  Mayer,  ri?  111.  63a;  Still- 
well  V.  Brammell,  124  111.  .138;  Smith  v.  Prall 
T33  IlL  308;  Palmer  v.  Riddle,  iSo  111.  461. 
See  also  Dalton  v.  Lucas,  63  111.  337. 

Iowa.  —  American  Missionary  Assoc  v. 
Smith,  59  Iowa  704;  Ellsworth  v.  Cordrey.  63 
Iowa  675 ;  Smith  v.  Heath,  80  Iowa  331. :  Hc- 
Quity  V.  Doudna,  loi  Iowa  144. 

New  York.  —  Lockwood  v.  Gehlert,  53  Hun 
fN.  Y.)  IS. 

14.  Kust  Be  Kade  by  Person  Designated  hy  Stat- 
ute.—  Wood  V.  Coad,  (Iowa  1903)  94  N.  W. 
Rep.  364. 

ynm  the  Attorney  of  tlio  FBrdkaoar  Xlki  u 
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made  by  the  proprietor  or  publisher  of  the  newspaper  unless  such  person  is  the 
agent  or  attorney  of  the  certificate  holder.'  If  so  made,  however,  the  defect 
cannot  be  taken  advantage  of  after  the  lapse  of  the  statutory  period  within 
which  the  action  to  set  the  deed  aside  may  be  brought.* 

(2)  Contents  of  Affidavit. — The  affidavit  must  show  a  compliance  with 
the  statute  regarding  notice.' 

Th*  Dmy  oB  WUsk  IsttIm  Wm  xU»  must  be  stated.  A  mere  general  statement 
that  notice  was  served  is  not  sufficient.^ 

Tiw  Owatr  «f  a*  md  at  the  time  the  notice  was  served  should  be  named.' 

Tk«  Ptmm  la  FoMMiioa  when  notice  was  served  must  be  named.* 

Tlio  TMt  that  the  Fropsity  Wu  Oeonplad  must  be  shown,  and  it  must  be  stated 
that  the  person  on  whom  notice  was  served  was  the  occupant.*' 

Th*  P«noa  of  Wh«  DUgmt  Xaqvby  Wat  Had*  need  not  be  specified.** 

Th*  AAdavlt  Xwt  Bt  Hfui|  and  unless  this  is  done  the  proof  of  service  is 
insufficient.^ 

A  Oopy  of  the  Hotiea  Keed  Vot  Be  Attaehad  to  the  affidavit,  nor  need  a  copy  be  filed 
with  the  treasurer.'*  Omissions  in  the  affidavit  cannot  be  cured,  nor  can  defects 
be  supplied  by  parol  testimony.** 

libot  of  FabUbatioa  After  Proef  If  Made.  —  Where  notices  are  duly  published  in 
accordance  with  the  statute,  and  proof  of  publication  is  made  the  day  after  the 
last  publication,  it  is  immaterial  if  such  last  publication  was  continued  several 
days  after  the  proof  was  made.** 

Feai  fto  lerrinK  Votloe  aod  MaUng  Pfoof.  —  Where  the  statute  provides  that  the 
person  giving  notice  is  entitled  to  an  additional  charge  for  serving  the  notice 
and  making  proof,  the  amount  is  not  due  until  proof  of  such  service  is  made 
and  left  with  the  tax  collector.** 

la  Bridenoe — a.  Certificate  of  Redemption.  —  Where  the  statute 
provides  that  a  certificate  of  redemption  shall  issue,  the  certificate  is  evidence 
of  the  fact  of  payment,*'  but  not  of  the  right  to  redeem,  nor  of  the  a^e  of  the 

Affldavit  as  proof  of  service  of  notice,  and  tbe  0.  Owner  of  Land  ShOTXld  Be  BaaMd. —  Lancr 

affidavit  docs  not  show  that  the  attorney  served  v.  Weber,  177  111.  115. 

the  notice,  and  there  is  no  other  proof  of  such  &  Pwioa  la  PoMOHlni  Hut  Be  Bamed.  — 

fact,  the  affidavit  is  insttffident.    Funson  v.  Wisner  v.  Chamberlin,  117  III.  568. 

Bradt,  105  Iowa  471.  7.  Oeeapaaejr  irf  Prepir^  aai  Benrleo  apm  Oooa- 

1.  PnUisher  of  Bavi]iapar  Oaanet  Heke  Afl*  pant  Host  Be  Aewn. —  Simmons  v.  McCarthy, 

davit.  —  American  Miasionaiy  Assoc.  v.  Smith,  iiS  Cal.  62a. 

59  Iowa  704 ;  Ellsworth  v.  Cordrey,  63  Iowa  8.  Need  Bot  Specify  Person  of  Whom  IHUgent 

675;  Adams  v.  Griffin,  66  Iowa  125;  Sweeley  v.  laqolry  Vu  Made.— Gage  v.  Schmidt.  104  111. 

Van  Steenbure:,  6g  Iowa  696.   See  also  Ftuwon  106. 

V.  Bradt,  105  Iowa  471.  9.  Afldavlt  Vnst  Be  Signed.  —  Crenshaw  v. 

If  the  Affldavit  of  pi«  Ageat  Xakoa  the  8tata>  Taylor,  70  Iowa  386 ;  Lynn  v.  Morse,  76  Iowa 

meat  t/l  the  Affidavit  of  the  Pablialier  as  to  the  665;  Comoy  v.  Wetmore,  9a  Iowa  too. 

publication  of  tbe  notice  a  part  of  the  agent's  Whett  Signed  by  Agent  Kait  State  Who  Xl 

affidavit,  the  proof  of  publication  is  sufficient.  FHttdtial. —  Taylor  v.  Wright,  lat  III.  455. 

Stull  V.  Moore,  70  Iowa  149;  Smith  v.  Heath,  10.  Oogpyof  Botioo  Beed  Bot  BeAttadied  teAlft* 

80  Iowa  231.    See  abo  Funson  v.  Bradt,  105  davit  Bor  VUed.  -Knudsonv.  Litchfield,  87  Iowa 

Iowa  471.  III. 

8,  Afldavit  hy  PnUldier  Oood  Mtm  ttatotur  !!•  Omlnleu  Caanot  Be  Oared  nor  Defects  Sap- 

Pwlod. —  Tndock  V.  Bentley,  67  towa  60a.  piled   by  Parol.  —  Gage  v.  Mayer,  117  lU. 

8.  AlBdavlt  Knit  State  Breiythlag  Basentlal.  63s. 

—  Gage  V.  Schmidt,   104  111.  loti;   Price  v.  18.  PablioationKayContinne After  ProoflsBade. 

England,  109  111.  394;  Gage  v.  Hervey,  iii  111.  — Cook  v.  John  Schroeder  Lumber  Co.,  85 

305;  Davis  V.  Gossnell,  113  III.  121;  Stillwell  Minn,  374. 

V.  Brammell,  124  III.  338;  Brickey  t>.  English,  IS.  Pees Ibr  Serving Botloe and KaUngPiMf.— 

129  UI.  646;  Van  Matre  v.  Sankey.  148  III.  Reed  ».  Lyon,  gfi  Cal.  501. 

536,  39  Am.  St.  Rep.  196;  Sullivan  v.  Eddy,  14.  Oortlfleata  of  Bedfunption  Bvidenee  of  Pay- 

164  III.  391;  HarreU  v.  Enterprise  Sav.  Banlc,  meat.  —  Chapin  v.   Curtenius,   15   111.  497; 

183  111.  538;  Ellsworth  V,  Van  Ort.  67  Iowa  Henrichsen  v.  Hodgen.  67  III.  179;  Byington  v. 

aai;  Caullrins  v.  Chamberlain,  37  Hun  (N.  Y.)  Rider,  9  Iowa  569:  Shelton  v.  Dunn,  6  Kan. 

163.  128;  Hardy  v.  Broi^n,  (Tex.  Civ.  App,  1898) 

4.  Knit  State  ea  What  Day  Serrlee  .Waa  Blade.  46  S.  W.  Rep.  385.  See  also  Rice  v.  Nelson,  ay 

^WUktn  V.  Wilkin,  91  Iowa  653.  Iowa  148, 
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redemptioner,  nor  other  facts;*  neither  is  it  a  muniment  of  title  in  itself.* 

b.  Books  of  Redemption. — The  books  of  redemption  are  competent 
evidence.' 

c.  Tax  Deed.  —  A  tax  deed  is  presumptive  evidence  not  only  of  the  fact 
of  giving  the  notice,  but  also  that  the  notice  was  in  due  form  of  law.* 

d.  Affidavit  of  Publication.  —  An  affidavit  by  the  purchaser  that 
notice  has  been  posted  and  published  in  every  issue  of  a  designated  newspaper 
during  the  proper  period  is  prima  facie  evidence  of  such  publication.' 

e.  Receipt  op  Officer  Authorized  to  Receive  Payment.  —  The 
receipt  of  the  oificer  authorized  to  receive  payment  of  the  taxes  is  admissible 
to  prove  the  fact  of  redemption.* 

y.  Evidence  to  Show  Right  to  Redeem. —The  facts  on  which  the 
right  of  redemption  is  based  may  be  shown  by  evidence  other  than  the  affida- 
vit of  such  facts.  And  a  failure  of  the  officer  to  file  the  affidavit  will  not 
defeat  the  redemption.' 

g.  Evidence  to  Prove  Tender  and  Payment.  —  Tender  and  payment 
are  matters  in  pais,  which  may  always  be  shown  by  parol  evidence  in  order  to 
defeat  a  tax  title.^ 

h.  Evidence  to  Prove  Occupancy.  —  Where  proof  of  the  occupancy  is 
made  in  the  application  to  redeem,  and  is  supported  by  affidavits,  such 
application  and  affidavits  are  admissible  to  show  such  occupancy.* 

(.  Evidence  to  Show  Residence  of  Owner.  —  Where  the  place  of 
residence  of  the  owner,  a  married  woman,  at  the  time  of  the  assessment  is  in 
issue  in  a  suit  to  redeem  between  third  parties,  neither  of  whom  claims  under 
the  owner's  husband,  it  is  proper  to  exclude  evidence  tending  to  show  where 
the  husband  was  assessed.  His'acts  and  admissions  in  regard  to  payment  and 
assessment  >:>f  taxes  are  inadmissible  so  far  as  the  residence  of  his  wife  is 
concerned.** 

/  Burden  of  Proving  Proper  Notice.  —  The  burden  is  on  the  party 
claiming  under  the  tax  deed  to  show  that  he  has  complied  with  the  statute 
relative  to  notice.'* 

k.  Proof  of  Title  Not  Necessary  for  Redemption.  —  No  proof  of 
title  need  be  deduced  before  the  officer  to  whom  redemption  money  is  to  be 
paid.  It  is  enough  to  show  some  connection  with  the  title,  past  or  present, 
by  deed,  descent,  contract,  or  possession.*' 

11.  Equitable  Jnriidiction  —  a.  In  General.  —  Redemption  cannot  be  had 
in  a  court  of  equity,  in  the  absence  of  a  statute  giving  it  jurisdiction.**  The 
statutes,  however,  sometimes  grant  power  to  the  court  to  entertain  jurisdiction 


1.  Cartifloate  Hot  EvidanM  of  FmU  Otber  than 
Pftfmant.  —  Henricbsen  v.  Hodgen,  67  111.  179; 
Jewell  V.  Truho,  38  Minn.  433 ;  Danfortfa  v. 
McCook  County,  11  S.  Dak.  358,  74  Am.  St. 
Rc^.  808. 

%,  Hot  ft  Kvnliiuiit  of  Title.  —  BoykiD  v. 
Smith,  6s  Ala.  094. 
8.  Bwto  of  BodomptlOB  Competont  ETldance.  — 

Gage  V.  Parker,  103  lU.  528;  Huzzard  v.  Trego, 
35  Pa.  St.  9. 

Ab  Eatr;  Pnrportiiig  to  >lunr  a  &0demptio&  It 
Hot  Admiuible  where  it  appears  that  such 
entry  was  made  after  the  tax  deeds  had  been 
issued  and  recorded  and  after  the  time  in  which 
a  redemption  could  be  made.  Mcintosh  v.  Mara- 
thon Land  Co.,  no  Wis.  296. 

4.  Tax  Deed  PraiTimptlTe  ET'd'^^'^v  of  the  Oil- 
ing of  Notice. —  Fuller  v,  Armstrong,  53  Iowa 
683  ;  Chambers  v.  Haddock,  64  Iowa  556 ;  Baker 
V.  Crabb,  73  Iowa  412;  Knudson  v.  Litchfield, 
^7  Iowa  III;  UcQui^  v.  Dou^n^,  101  lova 


144;  Chard  v.  Holt,  136  N.  Y.  30.  See  alio 
Herrick  v,  Niesz,  16  Wash.  74. 

5.  Affidavit  Is  Prima  Facie  Evidenee  of  PaUiaa- 
tiOD. —  Walsh  V.  Burke,  134  Cal.  594. 

6.  BoMlpt  of  Offloer. —  Taylor  v.  Stede,  i 
A.  K.  Marsh.  (Ky.)  316. 

7.  ETidmiee  of  Bight  to  Bedeem. —  Chaptn  v. 
Curtenius,  15  111.  427. 

8.  Tender  and  PaymSBt  Hay  Be  Shown  by  Parol 

—  Cooper  V.  Shepardson,  51  Cal.  298. 

9.  ETldenoe  to  Prove  Ooeapaney.  —  People  v. 
Wemple,  80  Hun  (N.  Y.)  504. 

10.  Evidraoe  to  Show  Besidenos  of  Owner.  — 
Downey  v.  Lacy,  178  Mass.  465. 

11.  Bnzdsn  of  Proving  Pn^  HoUoa.  —  Walsh 
V.  Burke,  134  Cal.  594. 

IS.  Proof  of  Title  Hot  Heoeesary  fi>r  Bedemptiea. 

—  Cummings  v.  Wilson,  59  Iowa  14;  Master- 
son  V.  Beasley,  3  Ohio  301. 

18.  Bodemption  Hot  Within  Equity  Juisdietion, 

—  SditcbcH  tf.  Green,  10  Met.  (Mass.)  lot, 
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of  a  bill  to  redeem.*  Such  a  suit  cannot  be  the  means  of  determining  the 
validity  of  the  tax  title;  that  is  assumed.'  The  petitioner  must  offer  to  "  do 
equity;"  he  must  be  ready  to  pay  all  past  dues,  whether  outlawed  or  not.^ 
If  the  bill  be  brought  by  a  part  owner  it  need  not  describe  his  interest.*  Such 
a  bill  does  not  lie  merely  to  redeem  land  from  the  lien  of  a  tax  paid  by  another 
part  owner.*    The  decree  will  be  that  the  purchaser  quitclaim  to  the  owner.* 

An  Ii^uetlini  to  Boftrala  tho  Ezoontlon  of  tho  Tax  Deed  will  be  granted  if  tendei*has 
been  properly  made  and  refused.' 

A  Writ  of  Mandamoi  Hay  B«  AUored  in  such  a  case  to  compel  the  officer  to 
accept  the  money  and  grant  the  redemption.® 

If.  Where  Void  Tax  Deed  Is  Issued.  —  Where  a  void  tax  deed  is  issued 
the  claim  of  the  purchaser  may  be  removed  as  a  cloud  upon  the  owner's 
title,*  or  it  may  be  treated  as  a  nullity  and  the  land  recovered  from  the  tax 
purchaser  in  an  action  of  ejectment.*^ 

c.  Foreclosure  of  Right  of  Redemption.  — The  statutes  of  many 
states  provide  that  the  right  of  redemption  may  be  foreclosed."  The  statu- 
tory provisions  must  be  strictly  followed."  An  action  to  foreclose  cannot  be 
maintained  after  redemption,  for  the  purpose  of  securing  costs.  Only  those 
made  parties  to  a  bill  to  foreclose  are  bound  by  the  decree.** 

XYJXL  BlSTSXBimoV  AVS  DiSrOSZTIOH  or  ATAUS  or  TAZATIOV  —  EaOh 
Toar'i  Inwmie  Should  Pajr  Each  Toar>i  ExponoM.  —  It  has  sometimes  been  provided 

by  state  conf^titutions  that  no  indebtedness  or  liability  incurred  in  any  one 
year  shall  be  paid  out  of  the  income  or  revenue  of  any  future  year.'*  But  it 
has  been  recognized  in  many  cases  that  where  no  such  constitutional  provision 
exists,  a  debt  arising  in  one  year  may  constitute  a  prior  claim  against  the 
revenue  of  a  subsequent  year,  and  that,  if  necessary,  an  increased  assessment 
may  be  made  in  order  to  pay  such  debt.** 

ToBdi  Shonld  Bo  VwtA  for  tho  flpoelflo  Fnrpooeo  IntoUed.  —  It  is  a  very  generally  recog- 
nized rule  that  in  appropriating  or  disposing  of  tax  funds,  money  raised  for  a 
specific  purpose  cannot  be  used  for  any  other  purpose.*'    It  has  been  held, 

1.  Statntoi  Hay  Conlto  JTiriidiotlon  on  Equity  11.  Bight  of  Bodomption  Hay  Bo  Voroelosod.  — 

Court!.  —  Craig  v.  Flanagin,  21  Ark.  319;  Fuller  Atkins  v.  Paige,  50  Iowa  666;  Diufoin  v.  Platto, 

V.  Butler,  72  Iowa  729;  Serrin  v.  Bmsb,  74  47  Wis.  484. 

Iowa  489 ;  Callanan  v.  Lewis,  79  Iowa  453 ;  18.  Statnto  Most  Bo  Strletly  Compllod  wltli.  — 
Smith  V.  Smith,  150  Mass.  73;  Culver  v.  Wat-  Dentler  v.  State,  4  Blackf.  (Ind.)  258;  Me- 
son, 28  N.  J.  Eq.  548.  Gahen  v.  Carr,  6  Iowa  331,  71  Am.  Dec.  431 ; 

5.  Snit  In  Eqnity  Cannot  Be  to  Determine  Ta-  Gaylord  v.  Scarff,  6  Iowa  179;  Byington  v. 
Udi^  of  Tax  Title.  —  Chace  v.  Durfee,  16  R.  I.  Buckwalter,  7  Iowa  513,  74  Am.  Dec.  279; 
248.  But  flee  Goodrich  v.  Florer,  37  Minn.  Abell  v.  Cross,  17  Iowa  171;  Carter  v.  Hadley, 
97-  59  Miss.  130;  Pcet  v.  O'Brien,  5  Neb.  360; 

8.  fetitionar  Koit  Bo  Boady  to  Bo  Equity,—  McNish  v.  Perrine,  14  Neb.  58a;  Dayton  v. 

Barke  v.  Early,  72  Iowa  273.  Relf,  34  Wis.  86. 

4.  Port  OWMT  Heed  Hot  Ooooribe  Hli  Intoreit.  18,  Two  Riven  M^.  Co.  v.  Beyer,  74  Wis. 

—  Rich  V.  Palmer,  6  Oregon  339.  210,  17  Am.  St  Rep.  131. 

B.  Cbace  v.  Durfee,  16  R.  I.  248.  14.  Corrigan  v.  Bell,  73  Mo.  53 ;  Coe  v.  Man- 

6.  Doorea.  —  Simonds    v.    Towne,    4    Gray  seau,  62  Wis.  gi. 

(Mass.)  603.  1ft.  Eaoh  Tear*i  Inoome  Shoold  F»EaehTear*s 

7.  Iignaotion  to  Bestraln  Ezeontion  of  Tax  Expenioo.  —  San  Francisco  Gas  Co.  v.  Brick- 
Deed. —  Koon  V.  Snodgrass,  18  W.  Va.  320.  wedel,  62  Cal.  641. 

8.  Officer  Hay  Be  Compelled  to  Accept  Money.  10.  Prior  Claims  Oenerally  Payable.  — State 

—  State  V.  Haughey,  5  Kan.  625 ;  People  v.  v.  State  Auditor,  32  La.  Ann.  89 ;  In  rt  Lintita- 
Treasurer.  8  Mic^.  14,  77  Am.  Dec.  433 ;  Peo-  tion  of  Taxation,  3  S.  Dak.  456 ;  State  v.  Cobb, 
pie  V.  Registrar  of  Arrears,  114  N.  Y.  19.  8  S.  Car.  133;  Freeman  v.  Huron,  10  S.  Dak. 

9.  Claim  under  Told  Tax  Dead  Kay  Be  Removed  368. 

as  Cloud  on  Title,  —  Smith  v.  Gage,  1 1  Biss.  A  debt  of  a  former  year  is  not  repudiated 
(U.  S.)  217;  Reed  v.  Tyler,  56  111,  288;  Smith  by  a  provision  forbidding  the  revenue  of  one 
V.  Smith.  150  Mass.  7^.  year  to  be  appropriated  to  the  debt  of  another, 
Tor  a  V(mn  In  Saeh  a  Suit  under  the  codes  of  but  the  legislature  may,  by  taxation  and  appro- 
civil  procedure,  see  Maxwell  on  Code  Pleading,  priation,  provide  for  the  payment  of  such  daim. 
pp.  676,  677.  State  V.  Johnson,  28  La,  Ann.  511. 

10.  ToU  Taxflile  MayBt  DeelaredaBxlUtj.—  17.  Enndi  Shnld  Bo  Tied  (tor  the  Bpeolfle  Poi- 
Qoopcr  V.  Shepai^optt,  51  Cal,  apS*  poMi  Jvtfndfd Co'i/o'^ia.  —  Carter  v.  Til^ 
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however,  that  where  there  is  no  statute  or  rule  of  law  forbidding  it  a  tasfc 
raised  professedly  for  one  purpose  may  be  applied  to  any  other  legitimate 
purpose.* 

TaxM  to  Fay  Intamt  on  Ballro&d  Bondi.  —  Money  raised  by  taxation  in  a  town  or 
county  is  sometimes  appropriated  by  the  legislature  to  the  payment  of  interest 
on  bonds  issued  to  aid  in  the  construction  of  a  railroad.  In  such  case  the 
fund  so  raised  is  regarded  as  a  trust  fund  in  the  hands  of  the  county  or 
township  treasurer  which  may  not  be  diverted  by  him  to  any  other  use.' 

Foww  tf  LatUUton  t*  App^  Tu  rondi.  —  The  power  of  the  legislature  to  apply 
funds  raised  by  taxation,  either  state,  county,  or  municipal,  is  limited  only  by 
the  constitution  of  the  state,  and  when  such  power  is  exercised  within  consti- 
tutional limits  such  legislative  appropriation  does  not  amount  to  the  taking  of 
property  without  just  compensation,  nor  to  the  impairing  of  the  obligation 
of  any  contract.'  But  an  appropriation  by  the  legislature  in  excess  of  the 
constitutional  limitation  is  void  and  imposes  no  obligation  on  the  people  or 
on  a  subsequent  legislature  to  raise  money  thus  improperly  appropriated.* 

AmroprUtloB  by  Ooonty  and  Konldpal  AuthoritlM.  —  The  power  of  COunty  and 
municipal  authorities  to  dispose  of  tax  funds  in  their  hands  is  usually  regu- 
lated by  statute  or  municipal  charter,  and  within  Such  limitations  such  authori- 
ties have  a  rather  wide  discretion  in  the  application  of  funds  in  their  hands.' 
Such  authorities  are,  however,  regarded  as,  to  a  certain  extent,  trustees  of  the 
fund  committed  to  them,  and  the  court  may  interfere  to  prevent  the  misuse  of 
such  fund,*  or  to  compel  its  application  to  the  purposes  provided  by  statute 
or  charter.' 

XIX.  ICTrnoiFAL  Taxatiov  —  1.  Scope  of  Beotion.  —  The  general  principles 


man,  iig  Cal.  104.  See  also  Meyer  v.  Widber, 
ij6  Cal.  353. 

Florida.  —  Cbambeiiain  v.  Tampa,  40  Fla.  74. 

Georgia.  —  Koger  v.  Hunter,  102  Ga.  f6. 

Illinois.  —  Aurora  v.  Chicago,  etc,  R.  Co., 
iig  111,  246,  affirming  19  111.  App.  360. 

Kansas. —  State  v.  Emporia,  57  Kan.  710. 

Kentucky.  —  Collins  v.  Henderson,  tt  Biuh 
(Ky.)  74;  Board  of  Education  v.  Public  Li- 
brary. (Ky.  1902)  68  S.  W.  Rep.  10. 

Missouri. —  State  v.  Cottengin,  172  Ho.  139. 

Nebraska.  —  Union  Pac  R.  Co.  v.  Dawson 
County,  ta  Neb.  354. 

New  York.  —  People  v.  Comptroller,  151  N. 
Y.  399. 

South  Dakota.  —  In  re  Limitation  of  Taxa- 
tion, 3  S.  Dak.  456. 

K'McoiMui.  —  Sute  V.  Haben,  aa  Wis.  06o. 

And  see  generally  the  title  Statss,  toI.  36, 
p.  472  et  seq. 

1.  Tax  ApiUoablfl  to  Any  Legitlmats  FupOH. 
—  Long  V,  Richmond*  County,  76  N.  C^r.  273. 

8.  Taxu  to  Fay  Interest  on  Railroad  Bonds  — 
United  States.  —  Maenhaut  v.  New  Orleans,  3 
Woods  (U.  S.)  108;  Ranger  v.  New  Orleans,  3 
Woods  (U.  S.)  128;  Coler  v.  Stanly  County, 
89  Fed.  Rep.  357. 

iCaRfUj.  —  State  v.  Marion  Conner,  31  ICaa. 
419;  National  Bank  v.  Barber,  24  Kan.  534. 

Neto  York.  —  Bridges  v.  Sullivan  County,  93 
N-  Y.  570;  Clark  v.  Sheldon,  134  N.  Y.  333; 
Ulster  County  v.  State,  79  N.  Y.  App.  Div.  277. 

North  Carolina.  —  Brown  v.  Hertford  County, 
100  N.  Cat,  92, 

a.  Power  id  Lefftalatnre  to  Ap^  Tax  FniiAi  — 
CaHfomia.  —  Irwin  v.  Exton,  135  Cal,  6aa. 

Colorado.— ~Ih  re  Appropriations,  13  Colo. 
316. 

//Uii0f«.  —  People  V.  Power,  i|  III  1B7: 


Sangamon  County  v.  Springfield.  63  lU.  66; 
Logst/Coun^  If.  Lincoln,  81  111.  156. 

Louisiana.  —  State  t>.  Qinton,  38  La.  Ann. 
400. 

Missouri.  —  Sute  v.  St.  Louie  County  Ct., 
34  Mo.  546.  See  also  St.  Louis  v.  Sbeilds,  52 
Mo.  351. 

North  CaroHna. —  Brown  v.  Hertford  County, 
100  N.  Car,  ga. 

An  act  of  the  l^islature  appropriating  money 
for  one  purpose  will  repeal  a  former  act  apfwo- 
prfating  it  for  another  purpose.  State  v.  St. 
Louis  County  Ct.,  34  Mo.  S46, 

4.  Appraprlatioiu  Beyond  OonstltntioBal  Usdtt, 
Told.  —  In  re  Appropriations,  13  Colo.  316; 
People  V.  Kings  County,  52  N.  Y.  556. 

6.  Appropriation  by  County  and  Xunietpal 
Authorities  —  Alabama. — White  v.  Decftttlr. 
119  Ala.  476. 

lilinois. —  People  v.  Cairo,  50  lU.  1S4;  Follftr 
V.  Heath,  89  III.  296. 

Iowa.  —  Coy  c.  Ljrons  City,  17  Iowa  t,  8$ 
Am.  Dec.  539. 

Kansas.  —  Osborne  County  V.  Blake,  25  Kaa. 
3S6. 

Mississippi.  —  Paxton  v.  Baum,  59  Miss.  jjl. 
Nebraska.  — Sta/t^  v.  Harvey,  ta  Neb.  it. 
New  Jersey. —  Sheepey  v.  Hoboken,  6s  N.  J. 

L.  182. 

Nexv  rofft.— People  V.  Fitch,  151  N.  Y. 
673  ;  Matter  of  Taxpayers,  157  N.  Y.  78;  Hunt 
p.  New  York,  47  N.  Y.  App,  Div.  295, 

North  Carolina.  —  Long  v.  Richmond  Cottnty, 
76  N.  Car.  273. 

Wisconsin. —  StAU  v.  Bell,  iii  Wis.  6ot. 

6.  Winston  v..  Tennessee,  etc.  R.  Ok,  t 
Baxt.  (Tenn.)  60. 

T.  East  St  Louis  V.  U.  S.,  iio  U.  S.  sit; 
East  Sl  Louie  V.  Underwoodi  >os  DL  30*. 


961 


Volume  XXVIU 


Digitized  by 


Google 


TAXATION, 


ffnnr  I*  fuL 


which  apply  to  all  classes  of  taxation  have  Already  been  dealt  with  in  the  pre- 
ceding general  sections  of  this  title,  and  certain  phases  of  municipal  taxation 
will  be  found  fully  discussed  under  other  titles.*  It  Is  the  purpose  of  this 
section  to  treat  of  such  questions  only  as  are  peculiar  to  taxation  by  muni- 
cipalities add  quasi  municipalities  for  the  purposes  of  defraying  expenses  and 
discharging  obligations  which  they  are  authorized  to  assume,  or  which  are 
imposed  on  them  for  other  than  state  purposes.' 

2.  Power  to  Tax  —  a.  Grant  by  State— (i)  In  (?f»?ra/.  —  Municipal 
anfi  ywiWJ-municipal  corporations  possess  no  inherent  power  of  taxation.  In 
exercising  this  attribute  of  sovereignty  they  act  merely  as  instrumentalities  of 
the  state,  and  consequently  they  have  no  authority  to  levy  taxes  unless  such 
power  be  expressly  or  by  necessary  implication  delegated  to  them  by  consti- 
tutional provision  or  legislative  enactment,' 


1.  See  the  titles  Exeuptions  (?itOH  Taxa- 
tion), vol.  l2,  p.  266;  MuNiciPAi.  Aid,  vol.  30, 
p.  1083;  Municipal  Securities,  vol.  31,  p.  13; 

OCCUFATIOH,  BUSIRBSB,  AND  pRIVILEOB  TaXBS, 

vol.  %\,  p.  770;  Special  or  Local  Assess- 
ments, vol.  35,  p.  iififi;  Taxation  (Corpo- 
rate), posi;  Tax  Titus,  post- 

%,  Pnblio  ^*  Oiitingolilied  from  Local 

Kanlfllpal  Taxoe,  such  as  town,  parish,  dis- 
trict, and  village  taxes,  in  Morgan  v.  Cree,  46 
Vt.  773,  14  Am.  Rep.  640. 

%.  Vt  TaxiSff  Power  Inherent  in  KiuiiolpRUtr 
—  Uiaitd  Staf&s.  —  Carroll  County  v.  V.  S.,  tS 
Wall.  (U.  S.)  71 ;  Heine  v.  Levee  Com'rs,  19 
Wall.  (U.  S.)  660  ;  U.  S.  V.  New  Orleans,  98 
U.  5.  381 ;  U.  S.  V.  Macon  County,  99  U.  S. 
583 ;  Iiferiwether  v.  Garrett,  103  U.  S.  473 ; 
Taxing  Dist.  v.  League,  139  U.  S-  493;  St. 
Louis  V.  Western  Union  Tel.  Co.,  39  Fed.  Rep. 
59;  Cleveland  v.  U.  S.,  (C.  C.  A.)  tti  Fed.  Rep. 

Alabama. —  Hare  v.  KennerVi  83  Ala.  608. 
Arkaiuas.  —  Vance  v.  tittle  Rock,  30  Ark. 
439- 

Florida.  —  Basnett  v.  Jacksonville,  19  Fla. 

664- 

Ceorgia.  —  Savannah  v.  Hartridge,  8  Ga.  33 ; 
Vanover  v.  Davis,  a;  Ga.  354 ;  Albany  Bottling 
Co.  V.  Watson,  103  Ga.  503. 

Illinois.  —  Allen  v.  Peoria,  etc.,  R.  Co.,  44  III. 
83:  Highway  Com'n  v.  Newell,  80  III.  587; 
Alton  £tna  Ins.  Co.,  82  111.  45 ;  Mee  v.  Pad- 
dock, 83  III.  494.  And  see  Watts  v.  McOeave, 
16  HI.  App.  372. 

lovm.  —  Paxton  v.  McCosh,  13  Iowa  537 ; 
Tallman  v.  Treasurer,  13  Iowa  531;  Clark  v. 
Pavenport,  14  Iowa  494;  Iowa  Homestead  Co. 
V.  Webster  County,  31  Iowa  331;  Chicago,  etc., 
R.  Co-,  p.  Davenport,  51  Iowa  451.  And  see 
Clapp  p.  Cedar  Conn^.  5  Iowa  15,  68  Am.  Dec 
678 ;  Rice  v.  Walker,  44  Iowa  458. 

Kantas.  —  Leavenworth  v.  Norton,  i  Kan. 
433;  Phelps  V.  Lodge,  60  Kan.  133. 

Kentucky.  —  Slack  v.  Maysville,  etc.,  R.  Co., 
13  B.  Mon.  (Ky.)  i;  Kniper  v,  Louisville,  7 
Bush  (Ky.)  599;  Caldwell  v.  Rupert,  10  Bush 
(Ky.)  182;  Wheatly  p.  Covington,  11  Busb 
(Ky.)  18. 

LouiMioma.  —  Plaquemine  v.  Roth,  S9  La.  Ann. 
361;  State  V.  Sbreveport,  33  La.  Ann.  1179. 

Masseehiuetts.  —  Dillingham  v.  Snow,  5 
Mass.  .S47;  Stetson  p.  Kempton,  13  Mass.  373, 
7  Am.  Dec.  145. 

Michigan.  —  Ryemm  v.  Laketon  Tp.,  53 
Mich.  509. 


Minnesota.  —  Sewall  v.  St.  Paul,  30  Minn. 


S". 

Mississippi.  —  Daily  v.  Swope,  47  Miss.  367 ; 
Beck  V.  Allen,  58  Miss.  143. 

Missouri,  —  State  v.  Macon  County  Ct,  68 
Mo.  39;  Henry  v.  Bell,  75  Mo.  194;  State  v. 
Van  Every,  75  Mo.  530. 

Nebraska.  —  Wheeler  v.  Plattsmouth,  7  Neb. 
370 :  Burlington,  etc,  R.  Co.  v.  York  County,  7 
Neb.  487. 

New  Hampshire.  —  Concord  v.  Boscawen, 
N.  H.  465 ;  Lisbon  v.  Bath,  si  N.  H.  319. 

Ntw  Jersey,  —  State  v.  Saalmann,  37  N.  J.  L. 
156. 

New  yorA.  — Sharp  v.  Speir,  4  Hill  (N.  Y.) 
76;  Sharp  V,  Johnson,  4  Hill  (N.  Y.)  92,  40 
Am.  Dec.  359;  Matter  of  Second  Ave.  M.  E. 
Church,  66  N.  Y.  395- 

North  Carolina.  —  Asheville  v.  Means,  7  Ired. 
L.  (29  N.  Car.)  406 ;  Winston  v.  Taylor,  99  N. 
Car.  310;  Edgerton  v.  Goldsboro  Water  Co.,  126 
N.  Car.  93- 

Ohio.  —  Mays  v.  Cincinnati,  i  Ohio  St.  269 
Zanesville  v.  Richards,  5  Ohio  St.  590. 

Oregon.— Corbett  v.  Portland,  31  Oregon 

407. 

Rhode  Island.  —  Sherman  v.  Benford,  10  R. 

I-  559. 

South  Carolina.  —  State  v.  Kelly,  45  S.  Car. 
457- 

Tmiwuaw.  —  Columbia  p.  Guest,  3  Head 
(Tenn.)  413- 

Texas.  —  Ft.  Worth  v.  Davis,  57  Tex.  335 : 
Jodon  p.  Brenbam,  57  Tex.  655 ;  Corpus  Christ! 
V.  Woessner,  58  Tex.  462;  Conktin  v.  El  Paso. 
(Tex.  Civ.  App.  1897)  44  S.  W.  Rep.  879: 
People's  Nat.  Bank  v.  Ennis,  (Tex.  Civ.  App. 
1899)  so  S.  W.  Rep.  632. 

firgtnio.  —  Bull  v.  Read,  13  Gratt.  (Va.)  87: 
Richmond  v.  Daniel,  14  Gratt.  (Va.)  385;  Vir- 
ginia, etc.,  R.  Co.  p.  Washington  County,  3° 
Gratt.  (Va.)  471 ;  Green  p.  Ward.  82  Va.  3>4- 
West  VirgitiM.  —  Probasco  v.  Monndsville,  it 
W.  Va.  SOI- 

ITucimjin.  — Weeks  v.  Milwaukee,  10  Wis. 
343. 

Ai  to  the  Le(tii1atitra*s  Bifrht  to  Selsfrate  the 
taxing  power,  see  supra,  this  title.  IV.  5.  h. 
Power  of  Taxation  —  Delegation  of  Power  — 
Political  Divisions  of  State. 

FosltlTS  Suntmant  or  Wall-datnad  Vsage  Xs- 
MutisJ.  —  Cushing  p.  Newburyport,   10  Met. 
(Mass.)  S08.  • 
Th«  Words  "Antberity  of  law,"  when  used 
with  reference  to  the  power  of  a  municipality 
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CoutitBtioiud  ProrliloM  OnnlmlBg  tlu  Pomr  to  Tax  on  municipal  authorities  are 
sometimes  self-executing  in  so  far  as  not  to  require  further  action  on  the  part 
of  the  legislature,^  but  usually  such  a  provision  requires  a  legislative  enact- 
ment to  make  it  effectual.* 

Power  Xeuared  by  Chartw.  —  The  charter  or  act  of  incorporation  is  ordinarily 
the  source  and  measure  of  the  taxing  power  of  the  municipality,'  and  sudi 
power  cannot  be  acquired  by  prescription,^  nor  can  it  be  imparted  by  a  federal 
court.* 

(2)  Construction  of  Statutes  Granting  Power.  —  A  statute  granting  to  a 
municipality  authority  to  levy  taxes  must  be  strictly  construed.*   Thus  the 


to  tax,  can  refer  only  to  an  act  of  the  legisla- 
ture, the  law-making  power  under  the  consUtu- 
tfon,  duly  passed  and  approved.  Reineman  v. 
Covington,  etc,  R.  Co.,  7  Neb.  310. 

Grant  of  Power  a  Fnachiie,  —  So  far  as  the 
power  to  tax  exists  in  a  municipal  corporation, 
it  is  by  grant,  and  is  called  a  franchise. 
O'Byme  v.  Savannafi,  41  Ga.  331,  s  Am.  Rep. 
532. 

BetroqwetlTS  Taxei.  —  Unless  there  is  some 
constitutional  restriction,  the  Ic^slatnre  may 
authorize  the  manicipality  to  levy  and  collect 
retrospective  taxes,  and,  for  this  purpose,  to 
use  the  assessment  roll  of  a  previous  year. 
Fairfield  v.  People,  94  111.  244 ;  Cowgill  v.  Long, 
15  111.  203. 

la  an  Action  by  the  Kttnlofpality  to  Beeover 
Taxes,  the  defendant  may  set  up  in  defense  that 
no  authority  was  ever  granted  the  plaintiff  to 
levy  such  tax.  Conklin  v.  El  Paso,  (Tex.  Gv. 
App.  1897)  44  S.  W.  Rep.  879. 

Sfltet  of  Vonatriotsd  Delation.  —  When  the 
legislature  confers  upon  a  municipality  general 
powers  of  taxation  it  grants  all  the  powers  pos- 
sessed by  itself  in  respect  to  the  imposition  of 
^taxee.  Newport  News,  etc,  R.  Co.  v.  Newport 
'News,  100  Va.  157 ;  Woodall  v.  Lynchburg,  100 
Va.  318.  And  see  Henderson  Bridge  Co.  v.  Hen- 
derson, 173  U.  S.  592;  Henderson  v.  Hogfaes 
County,  13  S.  Dak.  576- 

,  1.  Mf-exeeutiag  Proviilon.  —  Davis  v.  Green, 
40  La.  Ann.  281,  construing  article  214  of  the 
Louisiana  Constitution. 

8.  LegUlation  Required  —  State  v.  St.  Louis, 
etc.,  R.  Co.,  74  Mo.  163;  State  o.  Kelly,  45  S. 
Car.  457- 

Tlie  Adoption  of  a  Vew  State  ConstiitfttiM  does 

not  take  away  the  existing  powers  of  taxation 
in  tnunicipaUties  until  the  legislature  can  pass 
auch  statutes  as  are  necessary  to  make  its  pro- 
visions effective,  Byrne  v.  Covington,  (Ky. 
1893)  21  S.  W.  Rep.  1050;  Long  v.  Louisville, 
97  Ky.  364. 

8.  Power  Derived  from  Chartw.  ~  New  Iberia 

V.  Migues,  33  La.  Ann,  923 ;  St,  Louis  V.  RttS- 
sell,  9  Mo.  507;  Weinstein  v.  Newhem,  71  N. 
Car.  536;  Cobb  v.  Elizabeth  City,  75  N.  Car. 
I  ;  Jonas  v.  Cincinnati,  18  Ohio  318;  Probasco 
V.  Moundsville,  11  W,  Vn.  501.  See  also  Balti- 
more V,  Gorter,  93  Md.>  i ;  Baltimore  v. 
Robert  Poole,  etc.,  Co.,  (Md.  1903)  54  Atl.  Rep. 
68[ ;  State  Tax  Com'rs  V.  Assessors,  124  Mich. 
401- 

The  Taxing  Power  TtMf^t  ExndMd  under  Gen- 
eral Statutes  independently  of  tpedal  diarter 
provisions.  Rodman-Heath  Cotton  Mills  v. 
Waxhaw,  130  N.  Car.  293. 

In  Spring  v.  Collector,  78  III.  loi.  It  was 


held  that  an  authority  to  inc<Hporated  ^ties, 
to  levy  taxes  annually,  to  a  certain  extent, 
applies  as  well  to  cities  tncwporated  under 
special  charters  as  to  those  incorporated  under 
general  acts. 

By  the  Illinois  Act  of  i883,power  is  conferred 
on  cities  not  organized  under  the  general  law, 
but  acting  under  special  charters,  to  levy,  in 
addition  to  the  municipal  taxes  authorized  by 
their  charters,  taxes  for  distinct  objects  named 
—  as  a  sewer-fund  tax  and  a  water-ftmd  tax  — 
to  be  levied  at  the  discretion  of  the  legislative 
authority  of  the  city.  Thatcher  v.  Chicago, 
etc.,  R.  Co.,  130  111.  s6o. 

How  Ttx  General  Laws  Apply.  —  Municipal 
taxation  is  distinct  and  independent  of  state 
:>nr1  county  taxation ;  and  general  tax  laws 
apply  to  municipalities  only  so  far  as,  by  the 
provisions  of  the  laws  imposing  and  regulating 
municipal  taxation,  they  are  either  expresdy 
or  impliedly  adopted.  Troy  v.  Mutual  Bank, 
20  N.  Y.  387 ;  American  Tratup.  Co.  v.  Buffalo. 
20  N.  Y.  388,  note 

See  also  People  v.  Willis,  133  N.  Y.  383, 
wherein  a  statute  applicable  to  only  one  kind 
of  property  and  relating  to  town  taxation  only, 
and  which  could  not  be  carried  out  in  relation 
to  village  taxation  without  further  legislatioii, 
was  held  not  to  warrant  taxation  by  a  village. 

4.  Cannot  Be  Aoqulred  by  Presoiiption,  —  The 
exercise  of  a  municipal  authority  by  one  town, 
over  a  portion  of  the  territory  of  another,  and 
the  acquiescence  of  the  latter  for  a  period  of 
more  than  twenty  years,  will  not  authorize  the 
former  to  levy  and  collect  taxes  on  persons 
dwelling  in  such  territory.  Ham  t>.  Sawyer,  38 
Me.  37. 

6.  GannotBebLpartadl^V.  B-Comti.  —  Vance 

V.  Little  Rock,  30  Ark.  435. 

6.  Grant  of  Power  Strictly  Conatmed.  —  Keese 
V.  Denver,  10  Colo.  113;  Mee  v.  Paddock,  83 
111.  494 ;  Leavenworth  v.  Norton,  i  Kan.  43a ; 
Bussey  v.  Gilmore,  3  Me.  191 ;  Sioux  City,  etc, 
R.  Co.  V.  Washington  County,  3  Neb.  4a; 
Wheeler  v.  Plattsmouth,  7  Neb.  270;  Corttett 
V.  Portland,  31  Oregon  407.  See  also  the  title 
Statutes,  vol.  26,  p.  667.  And  see  generally 
the  title  Municipal  Corporations,  vol.  30,  p. 
1 1 40. 

ITo  Power  to  Impose  Taxes  for  Past  Ysan  is 

conferred  by  a  statute  authorizing  the  mayor 
and  aldermen  to  levy  annual  municipal  taxes. 
Adams  v.  Greenville,  77  Miss,  881. 

Ordinanee  Beyond  Tvmr  OraatedYold. — The 
ordinances  of  municipal  corporations  are  sub- 
ject to  revision  by  the  courts,  and  though  large 
discretion  is  allowed,  when  an  ordinance  im- 
posing a  tax  is  fonnd  not  to  be  in  conformity 
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enumeration  of  particular  objects  of  taxation  is  deemed  to  be  an  exclusion  of 
all  others  not  enumerated;^  and  where  general  taxation  alone  is  authorized, 
the  sum  required  may  not  be  raised  by  special  taxation,*  nor  will  a  grant  of 
power  to  impose  a  special  tax  confer  authority  to  accomplish  the  same  purpose 
by  a  general  tax.'  It  is  presumed  that  the  legislature  in  granting  the  power 
has  clearly  indicated  its  intention,*  and  doubts  or  ambiguities  arising  from 
the  terms  used  by  the  legislature  must  be  resolved  against  the  municipality 
and  in  favor  of  the  taxpayers.*    But  the  courts  must  not  defeat  the  legislative 


to  the  charter,  or  not  reasonably  incident  to 
powers  contained  in  the  charter,  it  will  be  held 
to  be  void.  Cape  Girardeau  v.  Riley,  73  Mo. 
220. 

Provfw  In  Aot  Liadtiag  Power.  ~  Where  tbe 

act  granting  to  a  municipality  the  power  to  tax 
contains  a  proviso,  such  power  is  limited  by  the 
proviso.  "  The  grant  or  enactment  is  to  lie 
read,  not  as  if  the  larger  power  was  ever  griven, 
but  as  if  no  more  was  ever  given  than  is 
contained  within  the  terms  or  bounds  of  the 
proviso."  Matter  of  Second  Ave.  M.  E.  Church, 
66  N.  Y.  39S. 

mtUn  statutory  Umlti  Ikvond  by  Oovrti.— 
In  Kyle  v.  Malin,  8  Ind.  54,  it  was  held  that 
municipal  corporations  are  to  be  held  strictly 
within  the  limits  prescribed  by  statute,  but 
within  those  limits  they  are  ^vored  by  the 
courts. 

In  Stockle  v.  Silsbee,  41  Mich.  615,  it  was 
held  that  the  action  of  a  board  of  supervisors 
In  voting  monpy  is  preatunably  lawful. 

Sxtauion  of  Tliiu.  —  In  Brunswick  v.  Finney, 
54  Ga.  318.  it  fraS  held  that,  under  a  city  char- 
Vet  reqtiiring  the  payment  of  a  tax  in  quarterly 
instalments  at  suph  times  as  the  mayor  and 
council  shall  direct,  the  council  may  indulge 
the  taxpayers  for  the  first  and  second  quarters, 
and  make  the  instalments  payable  in  the  second 
or  third  quarter;  but  they  cannot  make  any 
instalment  payable  before  it  would  be  due  under 
the  charter. 

1.  Otg'eeti  Not  Enumarstod  Swmod  Exoloded.— 
Baldwin  v,  Montgomery,  53  Ala.  437 ;  Savannah 
V.  HartritlRc,  8  Ga.  23 ;  Primm  v.  Belleville,  59 
III.'  142;  Plaquemine  v.  Roth,  29  La.  Ann.  261 ; 
Sl  Louis  V.  Laughltn,  49  Mo.  559 ;  Concord  v. 
Boscawen,  17  N.  H.  465;  Newark 'v.  State 
Board  of  Taxation,  67  N.  J.  L.  246;  Jonas  v. 
Cincinnati,  18  Ohio  318;  Charleston  v.  Condy, 
4  Rich.  L.  (S.  Car.)  254. 

Can  Only  Be  Levied  hx  Speclfled  PitrpoM. — 
All  taxes  authorized  for  specified  purposes  must 
be  levied  for  the  purpose  named.  Webster  v. 
People,  98  HI.  343- 

The  Words  "All  Heoessary  Expanias"  can- 
not be  construed  to  enlarge  a  power  to  tax  for 
specific  purposes.  Beaty  v.  Knowler,  4  Pet.  (U. 
S.)  15a. 

What  Kot  an  Ennmeratlon.  —  An  authority 
to  towns  to  vote  money  for  certain  specified 
purposes  and  other  necessary  charges,  is  not 
intended  to  be  an  enumeration  of  objects  and 
purposes  for  which  towns  may  raise  money, 
but  a  mere  expression  of  a  few  prominent 
objects  1^  way  of  instance,  and  a  general  ref- 
erence to  others  extending  to  all  other  matters 
falling  within  their  rights  and  duties.  Van 
Sicklen  v.  Burlington,  27  Vt.  70;  Willard  v. 
Newbursrport.  12  Pick.  (Mass.)  230. 

8.  Gonegral  Taxation  Alone  Avthorliod.  —  Wright 


V.  Chicago,  20  111.  252;  Webster  r.  People,  98 
III.  343;  Clark  V.  Davenport,  14  Iowa  494; 
Bussey  v.  Gilmore,  3  Me.  191 ;  Annpaolis  v.  Har- 
wood,  32  Md.  471,  3  Am.  Rep.  i6t ;  Corbett  v. 
Portland,  31  Oregon  407. 

Where  the  Expense  of  Keeping  1^  Brldgea 
is  a  duty  imposed  upon  a  county,  it  is  in- 
cluded in  a  tax  for  general  county  purposes, 
and  a  special  bridge  tax  is  unauthorized.  Nash- 
ville, etc,  R,  Co,  V.  Franklin  County,  5  Lea 
(Tenn.)  707;  Nashville,  etcj,  R.  Co.  v.  Hodges, 
7  Lea  (Tenn.)  663. 

IndapandOBt  Btatotoo.  ~  A  statute  authoriz- 
ing a  board  of  police  of  the  several  counties  to 
raise  revenue  for  the  support  of  the  poor,  and 
one  authorizing  them  to  raise  revenue  for  gen- 
eral county  purposes,  are  distinct  and  inde- 
pendent statutes,  and  the  tax  contemplated  by 
the  former  may  be  levied  and  collected,  even 
though  the  power  conferred  by  the  latter  has 
been  exhausted.  Coulson  v,  Harris,  43  Miss. 
728. 

flpoolal  Aw— IHitln^iililud  fhut  Oeneral 
Tantioo.  —  Between  the  right  to  make  special 
assessments  for  local  improvements,  and  that 
of  taxation  for  general  corporate  purposes, 
there  is  a  clear  distinction  involving  in  their 
exercise  essentially  different  powers  and 
princii^s.  One  is  not  included  In  tbe  other, 
nor  can  one  be  exercised  any  more  than  the 
other,  without  a  grant  of  authority  from  the 
legislature.  Fairfield  v.  Ratcliff,  20  Iowa  396. 
See  generally  the  title  Special  akd  Local 
Assessments. 
8.  Webster  v.  People,  98  111.  343. 

4,  Legislature  Presumed  to  Have  Expressed  In- 
tention. —  Baldwin  v.  Montgomery,  53  Ala. 
437:  State  V.  Brewer,  64  Ala.  287;  Highway 
Com'rs  V.  Newell,  80  lU.  587;  Alton  v.  Sxaa. 
Ins.  Co.,  82  III.  43 ;  New  Iberia  v.  Mignes,  32 
La.  Ann.  923;  Crow  ell  v.-Hopkinton,  45  N.  H, 
9- 

5.  Doubts  Besolved  Against  Taxing  Power.— 

State  Bank  v.  Savannah,  Dudley  (Ga.)  130; 
Savannah  c.  Hartridge,  8  Ga.  23 ;  English  v. 
People,  96  III.  566;  Clark  v.  Davenport,  14 
Iowa  494;  Corbett  v.  Portland,  31  Oregon  407; 
Randolph  v.  Metcalf,  6  Coldw.  (Tenn.)  400; 
Dean  v.  Charlton,  27  Wis,  522.  And  see 
Worthen  v.  Badgett,  32  Ark.  496;  Sewall  v. 
Jones,  9  Pick.  (Mass.)  412;  Ontario  Bank  v. 
Bunnell,  10  Wend.  (N.  Y.)  186. 

An  Ordinance  Imposing  a  Tax  must  be  strictly 
construed  against  the  city  and  in  favor  of  the 
citizen.  Metropolitan  L.  Ins.  Co.  v,  Darenkamp, 
66  S.  W.  Rep.  1 1 25,  23  Ky.  L.  Rep.  2249. 

When  an  Ordlnanoo  levy^  a  Tax  WIU  Admit 
of  Two  CenstraotlonSi  it  should  receive  that 
which  is  consistent  with  the  power  given,  not 
that  which  is  in  violation  of  it.  Baltimore  v. 
Hughes,  I  Gin  &  J.  (Md.)  480. 19.  Am.  Dec.  243< 
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intent  by  turning  the  language  used  from  its  natural  and  obvious  meaning,' 
nor  are  powers  expressly  granted  gr  necessarily  implied  to  be  defeated  or 
impaired  by  a  strict  construction.*  , 

b.  Power  by  Necessary  Implication  — wim  7«tc  isiiM.  — When  a 
municipal  corporation  is  created,  the  power  of  taxation  is  vested  in  it  as  an 
essential  attribute  for  all  the  purposes  of  its  existence,  unless  its  exercise  be 
expressly  prohibited.'  And  where  authority  is  granted  by  the  legislature  to 
a  municipality  having  power  to  levy  taxes  to  contract  a  debt  for  a  specific 
object,  and  no  special  provision  is  made  for  its  payment,  the  power  to  levy 
taxes  sufficient  to  meet,  a,t  maturity,  the  obligation  to  be  incurred  is  con- 
clusively implied,  unless  there  is  in  the  act  itself,  or  in  some  general  statute  or 
in  the  constitution,  a  restriction  upon  the  power  of  taxation  which  repels  the 
inference.^   And  if  the  debt  be  for  an  extraordinary  purpose,  requiring  special . 


1.  Langnay  Kut  Ktrt  Be  Tornsd  from  Obvlou 
Import.  —  Dean  v.  Cliarlton,  37  Wis.  saa. 
9.  Glair  Graot  «t  Power  Hot  t»  B«  Delwtafl.  — 

K;Ie  V.  Malin,  8  Ind.  34.  _  See  also  Smith  v. 
Madison,  7  Ind.  86. 

8.  Power  Implied  fbr  PnrpoMB  of  Hunicdpal 
V^ttenoe.  —  U.  S.  v.  New  Orleans,  98  U.  S. 
3S1 ;  Security  Sav.  Bank,  etc.,  Co.  v.  Hintoa, 
97  Cal.  214;  Galena  v.  Corwith,  48  III.  433i  95 
Am.  Dec.  557.  See  also  Merriam  v.  Moody, 
as  Iowa  163 ;  Williamsport  v.  Com^  84  Pa.  St, 
487,  a4  Am.  Rep.  208. 

To  Pay  dalm  ^aiut  Town. — A  town  or  its 
officers,  duly  authorized  to  settle  a  disputed 
claim  against  it,  upon  doing  so  in  the  exercise 
of  good  faith  and  sound  discretion,  may  en- 
force a  tax  duly  levied  upon  its  citizens  to  raise 
money  for  its  payment.  Vose  v.  Frankfort,  64 
Me.  229. 

4.  Implied,  Power  to  Tax — United  States. — 
Citizens'  Sav.,  etc.,  Asboc.  v.  Topeka,  ao  Wall. 
(U.  S.)  660 ;  U.  S.  V.  New  Orleans,  98  U.  S. 
381;  U.  S.  V.  Macon  County,  99  U.  S.  sSg; 
Ralls  County  Ct.  v.  U.  S.,  105  U.  S.  733  ;  Ottawa 
V.  Carey,  108  U.  S.  110;  Quiocy  v.  Jackson,  113 
U.  S.  332;  Scotland  County  Ct.  v.  U.  S.,  140 
U.  S.  41  ;  Sibley  v.  Mobile,  3  Woods  (U.  S.) 
535  ;  Ex  p.  Parsons,  i  Hughes  (U.  S.)  »82 ;  U. 
S.  V.  Howard  County  Ct..  2  Fed.  Rep.  1 1  U.  S. 
V.  Independent  School  Dist,  ao  Fed.  Rep.  ag^i; 
Hamilton  Gas-Light,  etc,  Co.  v.  Hamilton,  37 
Fed.  Rep.  832;  U.  S.  v.  Key  West,  (C.  C.  A.) 
78  Fed.  Rep.  88;  U.  S.  v.  Kent,  107  Fed.  Rep. 
190,  affirmed  (C.  C.  A.)  113  Fed.  Rep.  232; 
Cleveland  v.  U.  S.,  (C.  C.  A.)  in  Fed.  Rep. 
341;  U.  S.  V.  Capderielle,  (C.  C.  A.)  ii«  Fed. 
Rep.  809. 

Alabama.  —  Gibbons  v.  Mobile,  etc,  R.  Co., 
36  Ala.  439. 

Florida.  —  Stockton  v.  Powell,  29  Fla.  i. 

Georgia.  —  Black  v.  Cohen,  5a  Ga.  6ai. 

Illinois.  —  Galena  v.  Corwith,  48  III.  423,  95 
Am.  Dec.  557 ;  Hyde  Park  v.  Ingalls,  87  III.  11 ; 
Peoria,  etc.,  R.  Co.  v.  People,  116  111.  401. 

Indiana.  —  Young  v.  Tipton  County,  137  Ind. 
323- 

Iowa.  —  Coy  v.  Lyons  City,  17  Iowa  i,  85  Am. 
Dec.  539;  Sioox  Gty,  etc,  R.  Co.  v.  Osceola 
County,  52  Iowa  a6;  Taylor  v.  McFadden,  S4 
Iowa  262. 

iiassachuselts.  —  Lowell  v.  Boston,  1 1 1  Mass. 
460,  IS  Am.  Rep.  39. 

New  Mexico.  —  Lavghlin  v.  Santa  Fe  Conntjr, 
3  N.  Mex.  264. 


North  Carolina.  —  Charlotte  v.  Shepard,  122 
N.  Car.  602;  SloGomb  v.  FayetteviUc,  125  K. 
Car.  362. 

Oregon. —  Strattonv.  Oregon  City,  35  Or^on 
409. 

Pennsylvania.  —  Com.  v.  Allegheny  Onmty, 
37  Pa.  ^  277 ;  Cofn.  V.  Perkins,  43  Pa.  St  400; 
Millvale  Borongh,  162  Pa.  St.  374.  '4  Pa<  Co. 

Ct.  82. 

South  Carolina.  —  Feldman  v.  Charleston,  23 
S.  Car.  57,  55  Am.  Rep.  6 ;  Wilson  o.  Florence, 
40  S.  Car.  426. 

Tennessee.  —  State  v.  Bristol,  loq  Tarn. 
31S. 

Texas.  —  Muller  v.  Denisoa,  i  Tex.  Civ,  Apfi. 
293 ;  Nalle  c  Austin,  (Tex.  Civ.  App.  1893J  21 
S.  W.  Rep.  375. 

iVisconsin.  —  Oconto  City  Water  Supply  Co. 
V.  0(»nto,  105  Wis.  76- 

See  also  Kelley  v.  Milan.  127  U.  S.  139;  Ke« 
Orleam  V.  Lodcett,  3  La.  Ann.  99;  State  v. 
Qiaton  County,  6  Ohio  St  aSq;  SUte  v.  Mil- 
waukee, 25  Wis.  122. 

In  Balls  County  Ct  v.  U.  S..  105  U.  S.  733. 
Waite,  C.  J.,  said :  "  The  power  to  tax  is  neces- 
sarily an  ingredient  of  such  a  power  to  con- 
tract, as,  ordinarily,  political  bodies  can  only 
meet  their  pecuniary  obligations  throogh  the  ia- 
strumentality  of  taxation." 

AMlOuiAtj  to  Tu  lor  &tj  PaipoMa  involm 
the  power  to  tax  to  pay  debts  contracted  for 
city  purposes  or  for  city  improvements.  Shq>- 
ard  V.  Kay^ville,  16  Utah  340. 

Tax  to  Pay  Interest  on  Bonds.  —  In  Davey  v. 
Galveston  County,  45  Tex.  291,  it  was  held  that 
an  act  authorizing  the  issue  and  sale  of  bonds  for 
certain  purposes,  and  a  levy  of  a  special  tax  to 
meet  the  same,  is  sufficient  to  authorize  a  tax  to 
pay  interest  on  the  bonds. 

P««w  Hot  PraelaAea  Iqr  CoMtttBtUul  V»- 
vision.  —  A  constitutional  proviuMi  authoriziog 
the  legislature  to  grant  to  municipalities  power 
to  impose  taxes  "  in  such  manner  as  shall  be 
prescribed  by  law,"  does  not  preclude  an  im- 
plied power  of  taxation  on  the  theory  that  the 
manner  of  imposing  the  tax  would  not  therety 
be  "  prescribed,"  since  the  general  law  fixes  the 
manner  of  levying  taxes.  State  v.  Bristol,  ie» 
Tenn.  315. 

ProvUea  Bafitirlag  BoatrietlM  ot  Tazhil 
Power.  —  A  constitutional  provision  requirii^ 
the  legislature  to  restrict  the  taxing  power  of 
municipalities  to  prevent  abuse  of  taxation  does 
not  prevent  a  delegation  of  the  taxing  p^r  br 
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authority  for  its  creation,  a  general  limitation  on  the  power  of  taxation  for 
ordinary  municipal  purposes  will  not  exclude  such  inference.' 

Vkn  Vmnt  Set  Zm]^lt«d.  —  This  implied  power  o|  taxation  depends  on  the 
assumption  that  the  legislature  must  have  intended  to  confer  it,  and  such 
inference  is  repelled  by  evidence  of  a  contrary  legislative  intent,  as,  for  instance, 
where  the  statute  giving  the  power  to  create  the  debt,  or  some  other  existing 
law,  provides  means  for  its  payment,*  or  expressly  limits  the  power  of  tax- 
ation therefor.'  No  doubtful  inference  from  other  powers  granted,  or  from 
obscure  provisions  of  the  law,  nor  mere-  matter  of  convenience  or  necessity, 
will  be  sufHcient  to  establish  an  implied  power  of  taxation  *  Thus  the  power 
is  not  to  be  implied  from  authority  to  enact  by-laws  for  the  good  government 
of  the  municipality,*  or  from  a  mere  grant  of  police  power  to  regulate  certain 
callings.* 

LIMITATIONS  ON  Power  — (i)  Constitutional  Restrkti0m.-—  VivLmz\^?\ 
corporations  being  merely  instrumentalities  of  the  state  for  purposes  of  taxa- 
tion, it  follows  that  limitations  set  on  the  taxing  power  of  the  state  by  either 
the  federal  or  the  state  constitution  will  usually  apply  also  to  municipal  taxa- 
tion.'   Where,  however,  the  constitutional  provision  is  evidently  intended  to 


implicatioa.   Oconto  Cit7  Water  Supply  Co,  v. 
Oconto,  IDS  Wifl.  76. 
LooliUw  —  OrdluDM  Xwt  ProvUt  Kmhh  of 

Vayment.  —  In  Lotrisiana,  where  bonds  are  is- 
•ued  as  secnrit;  {or  a  debt  it  is  essential  that 
tbe  ordinance  creating  the  debt  shall  provide  the 
means  of  paying  the  principal  and  interest 
thereon.  Knox  v.  Baton  Ronge,  36  La.  Ann. 
4*7. 

1.  Oowral  Ltnltatlsn  Dow  sot  Szalvde  Implied 
Fowar.  —  Qumcy  v.  Jackion,  113  U.  S.  33<; 
Develand  v.  U.  S.,  (C.  C.  A.)  iii  Fed.  Rep.  341  > 
U.  S.  V.  Capdevielle,  (C.  C.  A.)  ti8  Fed.  Rep. 
809;  Millvale  Borough,  163  Pa.  St.  374;  NaUe  ' 
V.  Austin,  (Tex.  Gt.  App.  1893)  21  S.  W.  Rep. 
375. 

8.  Kwai  of  Faynunt  FroTlded  by  Legillaton. 

—  U.  S.  V.  New  Orleans,  2  Wood?  (U.  S.)  230 ; 
Qeveland  v.  U.  S.,  (C.  C.  A.)  iit  Fed.  Rep.34i' 

B^kt  to  lhk«  Afljlti«Wftl  Lovy. — Where  tbe 
act  anthorizing  the  creation  of  an  indebtedness 
provides  for  tbe  levying  of  a  special  tax  to  meet 
it,  and  the  municipality,  in  accordance  therewith, 
levies  a  tax  sufficient  on  its  face  for  such  pur- 
pose, there  is  no  implied  power  to  levy  an  ad- 
ditional tax  thereafter  on  the  ground  that  the 
first  levy  proved  insnffident  in  fact  because  of 
the  nonpayment  of  some  of  tbe  taxes  levied. 
Gay  V.  New  Whatcom.  a6  Wash.  389- 

>.  TUlns  Fmnr  ■zBn«l7  Umftad.—  U.  S.  v. 
Macon  County,  99  U.  S.  582. 

4.  Xm^ioatloD  Must  Bo  GImt  sad  Biossiary.  — 
Basnett  v.  Jacksonville,  19  Fla.  664;  Corbett  v. 
Portland,  31  Oregon  407. 

Tbe  Power  to  Tax  Will  F«t  Be  Bala^r^  by 
OonstmetiOB  so  as  to  authorise  taxation  for  pur- 
poses other  than  those  specified  in  the  charter. 
Beaty  v.  Knowler,  4  Pat.  (U.  S.)  iss- 

Baoiiilty  for  Babvteion  toTotm.—  Where  tbe 
state  constitution  forbids  municipal  taxation 
without  first  submitting  tbe  proposition  to  the 
voters,  except  for  "  necessary  expenses,"  there 
is  no  implied  power  to  tax  for  special  purposes 
without  the  consent  of  the  voters.  Edgerton  v. 
Goldsboro  Water  Co.,  136  N.  Car.  93. 

But  where  the  voters  have  authorised  the 
creation  of  debts  and  tbe  issue  of  bonds,  the 
Implied  power  to  levy  taxes  to  pay  sucb  debts 


exists  without  any  further  vote  being  taken. 
Charlotte  v.  Shepard,  las  N.  Car.  6o«.  But  see 
Hamlin  v.  Headville,  6  Neb.  227. 

rewsr  to  BreetPnhlioBalldings.— Where  the 
power  of  taxation  is  limited  to  seven  mills  on 
tbe  dollar,  a  power  of  a  city  to  raise  more  than 
that  for  the  purpose  of  erecting  hospitals,  poor- 
houses,  market-houses,  etc.,  is  not  necessarily 
implied  from  a  provision  in  the  charter  making 
it  the  duty  of  its  officers  to  erect  such  buildings. 
Leavenworth  v.  Norton,  i  Kan.  432,  approved 
in  Bumes  v.  Atchison,  2  Kan.  454. 

B.  Not  &npUed  ttrnn  Borer  to  Enact  By-laws.  — 
Asbeville  v.  Means,  7  Ired.  L.  (29  N.  Car.)  406. 
And  see  Mays  v.  Cincinnati,  i  Ohio  St.  268. 
But  in  such  case,  they  may  prevent  the  sate  of 
liquor  without  a  license.  Heisembrittle  v. 
Charleston,  2  McMull.  L.  (S.  Car.)  233; 
Charleston  v.  Abrens,  4  Strobb.  L.  (S.  Car.)  241. 

6.  Bok  Implied  firam  Qravt  of  FoUoe  Power.  — 
St  Louis  V.  Western  Union  Tel.  Co.,  39  Fed. 
Rep.  59 ;  Kip  v.  Paterson,  26  N.  J.  L.  298 ;  State 
V.  Hoboken,  33  N.  J.  L.  380;  North  Hudson 
County  R.  Co.  v.  Hoboken,  41  N.  J.  L.  71 ;  Cape 
May  V.  Cape  May  Traasp.  Co.,  64  N.  J.  L.  80; 
Cincinnati  v.  Bryson,  15  Ohio  625,  45  Am.  Dec. 
593;  Mays  V.  Cincinnati,  i  Ohio  St.  268;  Co- 
lumbia v.  Beasly,  1  Humph.  (Teno.)  232,  34  Am. 
Dec.  646.  See  also  Dunham  v.  Rochester,  5 
Cow.  (N.  Y.)  462.  And  see  tbe  title  Occupa- 
TiOK,  Business,  and  Privilege  Taxes,  vol.  22, 
p.  782  e%  seq. 

7.  Constitattonal  Limitations  on  the  taxing 
power  have  already  been  fully  discussed.  See 
supra,  this  title.  Power  of  Taxation  —  Consti- 
tutional Restrictions. 

See  also  the  following  cases :  Hendfcrson 
Bridge  Co.  v.  Henderson,  173  U.  S.  592 ;  Byton 
Land  Co.  v.  Birmingham,  89  Ala.  477 ;  State  v. 
Southern  R.  Co.,  115  Ala.  250;  Spann  v.  Web- 
ster County,  64  Ga.  498 ;  New  Orleans  v.  Fire- 
men's Ins.  Co.,  41  La.  Ann,  1142;  State  v.  Van 
Every,  75  Mo.  530 ;  Arnold  v.  Hawkins,  95  Mo, 
569 ;  Lamar  Water,  etc.,  Co.  v,  Lamar.  1 28  Mo. 
188;  Austin  V.  Nalle,  85  Tex.  520;  Muller  v. 
Denison,  1  Tex.  Civ.  App.  293 :  Texas  Water, 
etc.,  Co.  V.  Clelnirae,  i  Tex.  Civ.  App.  580; 
Hebard  v.  Ashland  County,  55  Wis.  145. 
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apply  to  state  taxation  only,  it  will  not  operajte  as  a  restriction  on  municipal 
corporations.* 

A  Umiution  oa  the  Fomr  to  Contnst  Iiida1>t«duu  operates  as  a  restriction  on  the 
power  to  tax  to  satisfy  it.* 

(2)  Legislative  Restrictions — (&)  XneeoinJ. — The  legislature,  having  authori^ 
to  delegate  the  taxing  power  to  municipalities,*  may  also  place  limitations  on 
the  exercise  of  such  power/  and  restrictions  thus  imposed  by  the  legislature 


^nUI  Tum  levied  upon  districts  having 
territorial  limitB  different  from  the  municipality 
levying  the  tax,  must  likewise  be  kept  within 
the  constitutional  limits.  In  rt  House  Bill,  No. 
165,  15  Colo.  595. 

LooitiaDft  —  Limit  on  Parish  or  XonioipsJ 
laution.  ■ —  La.  Const.,  art.  sog,  imposing  a 
limit  of  ten  mills  on  parish  or  municipal  taxa- 
tion, does  not  restrict  a  parish  and  a  city  to  that 
amount  jointly;  each  may  levy  its  taxes  up  to 
that  limit  Wsshington  State  Bank  v.  Baillio, 
4?  La.  Ann.  1471. 

1.  Provision  Intended  to  Apidy  to  State  Taxa- 
tion Only,  —  York  v.  Chicago,  etc.,  R.  Co.,  56 
Neb.  573. 

Proviiion  Beqairlng  Sabmlssion  to  Voters, — 

In  People  v.  Flagg,  46  N.  Y.  401,  11  Am.  L.  Reg. 
N.  S.  80,  it  was  held  that  constitutional  pro- 
visions prohibiting  the  contracting  of  any  debt 
by  or  in  behalf  of  the  state,  unless  authorised 
a  law  submitted  to  the  people,  do  not  apply 
to  the  debts  of  cities  or  subordinate  municipal 
divisions,  but  to  those  of  the  state  itself. 

Territory  —  Federal  Statute  Applying  Only  to 
Muniolpalitles.— 24  Sut.  at  Large,  c.  818,  S  4, 
restricting  the  powers  of  municipal  corporations 
to  contract  debts,  was  held  not  to  Umit  the 
power  of  the  territorial  I^alature  to  tax  prop- 
erty In  municipalities.  Guthrie  v.  Territory,  i 
Okla.  188. 

2.  Limitation  on  Indebtedness  Limits  Taxing 

Poww.  —  Springfield  v.  Edwards,  84  III.  626 ; 
Law  V.  People,  87  111.  385 ;  Howell  v.  Peoria,  90 
111.  104;  Baltimore,  etc.,  R.  Co.  v.  People,  aoo 
111.  541 ;  Reineman  v.  Covington,  etc.,  R.  Co.,  7 
Neb.  310;  Johnston  v,  Becker  Coun^,  37  Minn. 
64;  State  V.  Medbery.  7  Ohio  St  sas;  Hdiard 
t>.  Ashland  County,  SS  Wis.  145.  And  see  Jonas 
V.  Cincinnati,  18  Ohio  31S. 

But  in  Habersham  County  v.  Porter  Mfg.  Co., 
103  Ga.  613,  it  was  held  that  the  power  of 
municipalities  to  tax  for  the  purpose  of  meeting 
legitimate  obligations  was  not  limited  by  Ga. 
Const.,  art.  7,  I  7,  par.  i,  restricting  the  power 
of  municipalities  to  incur  debts. 

Tntnn  or  Contiiigeat  Debts. — A  debt  payable 
in  die  future,  or  upon  a  contingency,  or  on  the 
happening  of  some  future  event,  is  within  a  con- 
stitutional restriction  upon  the  amount  of  mu- 
nicipal indebtedness,  as  well  as  a  debt  payable 
presently  and  absolutely,  and  it  makes  no  differ- 
ence whether  the  debt  be  for  current  expenses 
or  for  something  else.  Springfield  v.  Edwards, 
84  111.  626. 

8,  See  this  title,  Fowtr  of  Ttueation  — 

Delegation  of  Power. 

4.  Leglilat"re  Kay  Limit  Bate  of  'Vnilidpal 
Taxation.  —  Most  of  the  questions  which  arise 
in  regard  to  the  rate  of  municipal  taxation  de- 
pend entirely  on  the  construction  of  local  stat- 
utes, which  are  liable  to  constant  change  by  the 
legislature.    Therefore  it  is  practically  Impos- 


sible to  derive  general  priaci|des  from  the  de- 
cisions,  and  it  is  deemed  sufficient  here  to  refer 
the  reader  to  the  following  decisions  which  con- 
strue statutory  limitations  on  the  taxing  power 

of  municipal  corporations :  ■ 

United  States.  —  Kimball  v.  Grant  County,  21 
Fed.  Rep.  145 ;  C.  N.  Nelson  Lumber  Co.  v. 
Loraine,  24  Fed.  Rep.  456 ;  U.  S.  v.  Kent,  107 
Fed.  Rep.  190,  aMrmed  (C.  C.  A.)  113  Fed.  Rep. 
232;  Qeveland  v.  U.  S.,  (CCA.)  iii  Fed. 
Rep.  341. 

Arkansas.  — ymi^an  v.  Bowie,  30  Ark.  278. 
California.  —  Santa  Barbara  v.  Eldred,  95 

Cal.  378. 

Illinois.  —  Binkert  v.  Jansen,  94  111.  283; 
Baltimore,  etc.,  R.  Co,  v.  People,  200  lU. 
541. 

Kansas.  —  Manley  v.  Emlen,  46  Kan.  655 ; 
Columbua  Water  Worka  Co.  v.  Columbus,  48 
Kan.  99 ;  Stewart  v.  Kansas  Town  Co.,  50  Kan. 
553 ;  Stewart  v.  Adams,  50  Kan.  568. 

hiinnesoia.  —  Johnstim  V.  Becker  Coun^,  ay 
Minn.  64.  ■ 

Mississippi.  —  Warren  County  v.  Klon,  51 
Miss.  807. 

Nebraska.  —  Wheeler  v.  Plattsraouth,  7 
Neb.  270;  Dawson  Coun^  v.  Clark,  58  Ndi. 
756. 

North  Carolina.  —  Weinstein  v.  Newbem,  71 
N.  Car.  536;  Cobb  v.  Elizabeth  City,  75  N. 
Car.  I. 

Ohio. — Jonas  v.  Cindnnatl,  18  Ohio  318. 
Oregon,  —  Coriiett  v.  Portland,  31  Oregoa 
407. 

Texas.  —  Sandmeyer  v.  Harris,  7  Tex.  CIt. 
App.  515. 

Washmgton.  —  Port  Townsend  v.  Shedian,  6 
Wash.  220. 

fVest  Virginia.  —  Knight  v.  West  Union,  45 
W.  Va.  194. 

Wisconsin.  —  Howard  v.  Oshkosh,  33  Wis. 
309 ;  Somo  Lumber  Co.  v.  Lincoln  County,  ixo 

Wis.  286. 

nilsols  —  Hats  Based  on  Valoation  of  Preeading 
Tear.  —  Under  the  Illinois  City  and  Village  Act 
art  8,  I  I,  the  rate  per  cent,  fixed  hy  a  city 
must  be  based  on  the  valuation  of  the  "cur- 
rent "  year,  but  such  rate  cannot  exceed  two 
per  cent,  on  the  valuation  of  the  "  preceding " 
year.  People  v.  Lake  Erie,  etc.,  R.  Co.,  167  HI. 
283. 

Tax  Assessed  Before  Limit  Takes  Kffeet  — 

A  tax  assessed  prior  to  the  time  when  a  limit 
upon  the  rate  takes  effect,  but  not  finally  passed 
until  afterwards,  is  subject  to  the  limit.  Over- 
all V.  Ruenri,  67  Mo.  303 ;  St.  Joseph  Board  of 
Public  Schools  f.  Patten,  62  Mo.  444. 

Ineroase  of  Kaxlmam  Bate.  —  Under  the  taws 
of  some  of  the  stites,  the  maximum  rate  may 
be  increased  by  a  vote  of  the  district  upon 
^hich  it  is  imposed,  taken  in  a  prescribed  man- 
ner, and  when  the  rate  is  so  increased,  the  in- 
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must  be  observed.* 

b  Bnu  sutn  tlw  Oonititatlott  Iqniilr  BafoirM  the  l^isUture  to  limit  the  taxing 
power  of  municipalities.* 

Within  the  FrMorilMl  Unit  the  fixing  of  tax  rates  is  a  matter  within  the  discre- 
tion of  the  municipality,  and  the  courts  will  not  interfere  except  in  cases  of 
manifest  abuse.' 

If  Ho  limit  u  Frawribod,  the  power  of  the  municipality  in  fixing  the  rate  of 
taxation  for  legitimate  municipal  purposes  is  unlimited.* 

limit  Fat  Blading  m  Ltgldatm.  —  In  imposing  a  limit  on  the  rate  of  municipal 
taxation,  the  legislature  does  not  bind  itself,  and  may  afterwards  enlarge  the 


creased'  rate  becomes  the  maximum  limit.  Chi- 
cago, etc.,  R.  Co.  V.  LamkiD,  97  Mo.  496. 

JndioUt  Hotioe.  —  All  legisIatiTe  acta  confer- 
ring or  restricting  the  revenue  powers  of  a  mu- 
nicipality are,  in  thrir  nature,  pubUe  laws, 
whether  so  declared  in  terms  or  not,  and  courts 
are  bound  to  take  judicial  notice  of  them  in  all 
proceedings  affecting  revenue  matters.  Binlrert 
V.  JanseUj  94  111.  283. 

1.  IflglslfttlTeSflstTietlonsawtBaObMmd.— 
Beck  V.  Allen,  58  Miss.  143. 

limit  on  Foil  Tax.  —  If,  at  an  annual  meeting, 
a  town  has  voted  to  raue  so  much  money  as  to 
require  the  assessment  of  the  full  sum  allowed 
by  law  to  be  assessed  upon  polls  in  any  one 
year,  a  tax  subsequently  voted  must  be  assessed 
only  upon  property.  Freeland  v.  Hastings,  10 
Allen  (Mass.)  570. 

Oraditor  Ohwgsd  wltk  Hotke  of  Xlmltttfw,  — 
A  creditor  is  required  to  take  notice  of  statutes 
prohibiting  or  limiting  the  exercise  of  the  tax- 
ing power  of  a  municipality  to  raise  money  for 
the  payment  of  the  debt.  Rees  v.  Watertown.  19 
Wall.  (U.  S.)  107. 

Poor  Tazflt  Are  Current  Xzpenses.  —  Taxes 
levied  for  the  support  of  the  poor  are  to  be  re- 
garded as  current  expenses  of  the  county, 
within  a  statute  limiting  the  amount  which  can 
be  raised  within  any  year  for  current  expenses. 
Atchison,  etc.,  R.  Co.  v.  Wilhelm,  33  Kan.  so6. 
And  see  Kansas  City,  etc.,  R.  Co.  v.  Albright, 
33  Kan.  211. 

OoatribatlonB  to  Oonstmotlon  of  Public  Work.  — 
A  statute  conferring  the  power  and  duty  to  con- 
struct a  public  work  according  to  a  designated 
plan,  with  a  separate  clause  authorizing  the 
board  charged  with  the  du^  to  call  on  certain 
municipalities  for  such  sums  as  they  deem 
proper  for  the  expense,  providing  the  amount  to 
he  paid  shall  not  exceed  a  specified  sum,  limits 
the  amount  of  contribution  by  each,  but  does 
not  limit  the  entire  cost  of  the  work.  People  v. 
Kelly,  (Ct.  App.)  5  Abb.  N.  Cas.  (N.  Y.)  383, 
76  N.  Y.  489. 

S.  In  Sontii  Oanlloa  it  is  held  that  such  pro- 
piston  does  not  require  the  legislature  to  limit 
the  rate  of  taxation,  but  only  to  restrict  the 
municipality  as  to  the  subjects  and  objects  of 
the  tax  imposed ;  and  authority  to  a  city  to  tax 
without  any  limit  on  the  rate  of  taxation  is  not 
in  violation  of  the  coDStitntion.  State  v.  Bean- 
fort,  39  S.  Car.  s- 

In  South  Daluta  it  has  been  held  that  such  a 
constitutional  provision  is  not  self-executing, 
and  if  ^e  legislature  fail  to  restrict  the  rate  ^^f 
taxation,  the  court  cannot  say  that  a  tax  is  in 
excess  of  the  power  of  the  mtuilcipality.  Hen- 
denon  v.  Hughes  CounQr,  13  S.  Dak.  S76. 


In  ITorth  Carolina  it  has  been  held  that  such 
a  constitutional  provision  is  not  violated  tiy  a 
charter  empoweriiv  a  town  "  to  levy  and  collect 
taxes  on  idl  persons  and  subjects  of  taxation 
which  it  is  in  the  power  of  the  general  as- 
sembly to  tax  Cor  state  and  county  purposes." 
State  V.  Irvin,  126  N.  Car.  989. 

S.  Within  Limit  Tax  Bate  Discretionary.— 
Baltimore,  etc.,  R.  Co.  v.  People,  aoo  III.  623; 
ScoviU  V.  Cleveland,  i  Ohio  St  126;  Dwyer  v. 
Hockworth,  57  Tex.  445 ;  Mnller  v.  Denison,  i 
Tex.  Gr.  App.  293 ;  Brown  v.  Hoadley,  12  Vt. 
47s ;  Chandler  v.  Bradish,  23  Vt.  416.  And  see 
McDonald  v.  Louisville,  68  S.  W.  Rep.  413,  24 
Ky.  L.  Rep.  271. 

Pewar  Council  to  Fix  Bate  under  Baltimore 
Charter.  —  See  Baltimore  v.  Gorter,  9,1  Md.  i ; 
Baltimore  v.  Robert  Poole,  etc.,  Co.,  {Md.  1903) 
54  Atl.  Rep.  681. 

A  Lurj  Wblcih  Imposes  a  Tax  Smalln  than 
that  which  by  law  might  have  been  in^KMed,  is 
good.   Hollister  v.  Bennett,  9  Ohio  83. 
Tax  Prodnolny  Qreater  Amount  than  Bequlred. 

—  The  collection  of  a  tax  which  does  not  ex- 
ceed the  rate  limited  by  law  cannot  be  defeated 
on  the  ground  that  it  will  produce  i-  greater 
amount  than  is  required  by  the  appropriation 
ordinance,  in  the  absence  of  any  lowing  of 
abuse  of  discretion  in  fixing  the  tax  rate.  Balti- 
more, etc.,  R.  Co.  V.  People,  aoo  111.  541. 

Fo  Presumption  Against  Propriety  of  Levy.  — 
A  court  will  not  assume,  in  the  absence  of 
any  proof,  that  a  tax  voted  would  raise  more 
money  than  was  needed,  so  that  there  would  be 
a  balance  to  be  applied  to  an  unlawful  debt. 
Greenbanks  v.  Boutwell,  43  Vt.  207. 

Agsngata  «f  Taai  Kot  Exeesdi^  limit  — 
There  may  be  different  rates  for  different  taxes 
in  the  same  year,  provided  the  a^regate  does 
not  exceed  the  limit  fixed  by  law.  Benoist  v. 
St.  Louis,  19  Mo.  I79> 

In  Alvord  v.  Collin,  so  Pick.  (Mass.)  418, 
where  one  list  of  school  taxes,  and  another  of 
county  taxes,  was  made,  under  a  vote  to  raise  a 
certain  sum  for  the  support  of  schools  and  an* 
other  sum  for  contingent  expenses,  and  on  the 
first  list  the  sum  assessed  exceeded  the  sum 
voted  for  schools,  but  the  aggregate  of  both  was 
less  than  the  amount  authorized  to  be  raised  by 
taxation,  the  assessment  was  held  valid. 
4.  Power  TTnllmlted  Where  Kb  Umlt  ProMrfbad. 

—  Beck  V.  Allen,  58  Miss.  143. 
Where  Limit  Kot  Auplleable.  —  Where  a  limi- 
tation on  the  rate  of  taxation  does  not  apply,  a 
municipality  may  levy,  assess,  and  collect  stich 
fixes  as  are  necessary  to  the  accomplishment 
of  a  proper  object.  -Texas,  etc.,  R.  Co.  v.  Harri- 
son Cotm^,  54  Tex.  119. 
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same,^  or  repeal  it,  either  expressly  or  impliedly  by  inconsistent  legislation.* 
But  a  general  law  regulating  the  rate  will  not  be  deemed  to  take  away  greater 
powers  granted  to  municipalities  by  special  charter  provisions  unless  it  appears 
that  the  legislature  intended  such  act  to  apply  to  them." 

(b)  Efftet  of  Zilnitatlon  on  BpMd&l  Oruti  of  Taxing  Power  —  When  'Speoiel  Ormnt  Vot  Coiir- 
troUed  1^  Umlution.  —  Whether  or  not  a  limitation  upon  the  power  to  tax  for 
general  municipal  purposes  is  to  be  taken  as  controlling  a  grant  of  authority 
to  impose  taxation  for  special  purposes,  is  a  question  of  legislative  intent  to  be 
gathered  from  the  statutes  themselves.  Such  a  limitation  is  not  inconsistent 
with  a  grant  of  power,  either  express  or  necessarily  implied,  to  levy  special 
taxes  in  excess  of  it,*  and,  as  a  general  rule,  a  restriction  on  general  rates  of 
taxation  will  not  apply  to  special  taxes  imposed  to  meet  special  burdens  unless 
expressly  made  applicable  to  them,*    And  where  items  embraced  in  a  levy 


1.  Legiilatore  Hay  Enlarge  limit— U.  S.  v. 

Key  West,  (C.  C.  A.)  78  Fed.  Rep.  88;  People 
V.  Burr,  13  Cal.  343 ;  Mohmldog  v.  Bowes,  65 
N.  J.  L.  469.  And  see  Sute  v.  Beaufort,  39  S< 
Car.  5 ;  Baltimore,  etc.,  R.  Co.  v.  People,  aoo  111. 
623. 

What  ao  SBlarganrat— A  grant  of  authority 
by  the  legislature  to  county  commissioners  to 
create  a  debt  and  provide  for  the  payment 
thereof  is  an  enlargement  of  the  power  to  tax 
to  meet  the  demand,  and  an  implied  repeal  of 
any  conflicting  statutory  implication.  Com.  v. 
Allegheny  County,  40  Pa.  St.  349 ;  Com.  v.  Pitta- 
burgh,  34  Pa.  St.  496 ;  East  St  Louis  v.  People, 
124  III.  655. 

9.  Kay  Bapeal  limitation. —Com.  v.  Allegheny 
County,  40  Pa.  St.  348. 

What  Not  a  Bepeal.  —  A  general  law  requiring 
a  city  to  make  a  return  of  taxes  which  it  re- 
quires to  be' levied,  to  the  clerk  of  the  county, 
does  not  work  a  repeal  of  a  provision  in  its 
charter  .  prohibiting  it  from  levying  over  a 
certain  rate  per  cent.  Edwards  v.  People,  88 
III.  340;  Kinsey  v.  Pulaski  County,  2  Dill.  (U. 
S.)  253. 

8.  Charter  Provliloiu  Hot  Bepealed  by  General 

Lav. —  Cicero  v.  McCarthy,  17a  111.  279;  Peo- 
ple V.  Knopf,  186  111.  457;  Baltimore,  etc.,  R. 
Co.  V.  People,  200  111.  623. 

4.  Limitation  Maj  B«  Exoeodad  nndir  ^pMial 
6taat  tt  fover — United  States.  —  Butz  v. 
Muscatine,  8  WaU.  (U.  S.)  575;  Ralls  County 
Ct.  V.  V.  S.,  105  U.  S.  733  ;  Quincy  v.  Jackson, 
113  U.  S.  332:  U.  S.  V.  Key  West,  (C.  C.  A.) 
78  Fed.  Ra|>.  88 ;  Helena  v.  U.  S.,  (C.  C.  A.) 
104  Fed.  Rep.  113. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v,  Baldrtdge, 
177  III.  229. 

Iowa.  —  Sioux  City,  etc,  R.  Co.  v.  Osceola 
County,  53  Iowa  3$. 

Maryland.  — VfAta  v.  Port  Deposit,  46  Md. 
500. 

Massachusetts. —  Tift  V.   Wood,   14  Pick- 
(Mass.)  362. 
Michigan.  —  Crooks  v.  Whitford,  47  Mich. 

283. 

Minnesota.  —  McCormick  v.  Fitch,  14  Minn. 

25*. 

Nebraska  Dawson   County  v.  Dark,  58 

Neb.  756- 

Pennsylvania.  —  Com.  v.  Pittsburgh,  34  Pa. 
St.  496;  Millvale  Borough,  162  Pa.  St.  374. 

Tennessee.  —  Nashville,  etc.,  R.  Co.  v. 
Hodges,  7  Lea  (Tenn.)  663- 


Texas.  —  Austin  v.  Gulf,  etc,  R.  Co,  45  Tex. 
234 ;  Austin  v.  Malle,  85  -Tex.  590;  Sheiinaii  e. 
Langham,  92  Tex.  13. 

Enead  limit  to  Vaj  Jnigmnti,  — 

Power  is  sometimes  conferred  by  statute  on 

municipal  corporations  to  levy  taxes  in  excess 
of  the  general  limitation  to  pay  judgments. 
Helena  v.  \J.  S.,  (C.  C.  A.)  104  Fed.  Rep.  113 
(construing  the  Montana  statutes) ;  Dawson 
County  V.  Clark,  58  Neb.  756;  Omaha  v.  Sute, 
(Neb.  1903)  94  N.  W.  Rep.  979.  And  see  Brit- 
ton  V.  Platte  City,  2  Dill.  (U.  S.)  i ;  Rice  v. 
Walker,  44  Iowa  458. 

InsrsaM  9t  limit  —  Judgment  «  ftwIOM 
Claim.  —  A  village  which  obtains  a  right  to  levy 
a  higher  rate,  by  reorganisation  under  the 
general  incorporation  law,  may  raise  money  at 
such  higher  rate  to  pay  a  judgment  upon  a 
claim  accruing  before  the  reorganization.  Car- 
ney V,  Marseilles,  136  111.  401,  ag  Am.  St.  Repi 
318. 

Anthorl^  to  Goutnet  Wharrsa,  Bt& — A 

general  provision  authorising  a  municipality  to 
create  a  debt  upon  compliance  with  certain 
formalities,  but  restraining  it  to  a  certain  rate 
of  taxation,  and  authorizing  it  to  construct 
wharves,  docks,  piers,  etc.,  the  expense  of 
which  might  far  exceed  the  annual  revenues  of 
a  mtmicipality  at  the  general  rate  of  taxes, 
empowers  it  to  create  a  d^t  for  these  under* 
takings  only.   Lafayette  v.  Cox,  s  Ind.  38. 

S.  KotAppUeaUs  Where  Hot  XqnHlj  Sad*  li 
—  United  Stales.  —  Quincy  v.  Jackson,  113  U. 
S.  332;  Qeveland  v.  U.  S.,  (C.  C.  A.)  iii  Fed. 
Rep.  34":  U.  S.  V.  Capdevielle.  (C.  C.  A.)  118 
Fed.  Rep.  809.  And  see  U.  S.  v.  New  Orleans, 
98  U.  S.  381 :  Wolff  V.  New  Orleans,  103  U. 
S.  358;  Macon  County  v.  Huldekoper,  134  V. 
S.  33a- 

CaKfomia.  —  McCradcen  v.  Saa  Franeisce, 
j6  Cal.  S9I- 

Georgia.  —  Waller  v.  Perkins,  5s  Ga.  234. 

Illinois.  —  Peoria,  etc.,  R.  Co.  o.  People,  116 
111.  401.  And  see  Sparland  t>.  Barnes,  98  III. 
595- 

Indiana.  —  Brocaw  v.  Gibson  County,  73  Ind. 
543. 

Iowa.  —  Rice  v.  Walker,  44  Iowa  458 ;  Grane- 
wald  V.  Cedar  Rapids,  (Iowa  igoa)  91  N.  W. 
Rep.  1059. 

Maine.  —  Stevens  v,  Anson,  73  Me.  489. 
Mississippi.  —  Beck    v,    Allni,    58  Miis. 
143- 

Missouri.     Lamar  Water,  etc,  Co.  v.  Lamar, 
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are  not  within  the  scope  of  the  limitation,  they  will  be  excluded  from  con- 
sideration in  determining  whether  the  limit  has  been  exceeded.' 

Whan  Limitation  Ooatrols.  —  But,  on  the  other  hand,  if  it  appear  that  the  legis- 
lature intended  to  prescribe  a  maximum  rate  for  the  entire  taxing  power  oi 
the  municipality  for  all  purposes,  the  limitation  must  be  taken  as  controlling 
grants  of  power  to  tax  for  special  purposes,  unless  the  municipality  is  expressly 
authorized  to  exceed  the  limit,  or  the  power  is  necessarily  implied  from  the 
terms  of  the  grant.*  Thus,  it  is  held  that,  in  the  face  of  an  evident  legislative 
intent  that  the  limitation  shall  not  be  exceeded,  it  cannot  be  enlarged  by 
implication  from  general  provisions  conferring  the  power  to  contract,  make 
improvements,  erect  usual  and  ordinary  buildings,  and  incur  liability.'  Nor, 
where  such  intent  is  apparent,  is  there  any  duty  on  a  municipality,  under  a 
special  authority  to  pay  judgments,  to  levy  a  special  tax  in  excess  of  the  limit 
to  pay  a  judgment  against  it  for  ordinary  indebtedness  ;  *  though  where  the 
judgment  is  founded  on  a  contract,  the  obligation  of  which  such  a  restriction 
would  impair,  the  rule  has  been  held  otherwise.^ 


198  Mo.  188,  ovmntlmg  State  v.  Columbia,  iii 

Mo.  365. 

Nebraska.  —  Omalia  v.  State,  (Nd>.  1903) 
94  N.  W.  Rep.  979. 

New  Mexico.  —  Laoghlio  v.  Santa  Fe  Connty, 
3  N,  Mex,  264. 

Pennsylvania.  —  Com.  v.  Pittsbargh,  34  Pa. 
St.  496 ;  Com.  V.  Allegbeny  County,  40  Pa.  St. 
348;  Millvale  Borough,  14  Pa.  Co.  Ct.  8^ 

Tennessee.  • —  Nashville,  etc.,  R.  Co,  v.  Frank- 
lin County,  5  Lea  (Tenn.)  707. 

Texas.  —  Nalle  v.  Austin,  (Tex.  Civ.  App. 
1893)  ai  S.  W.  Rep.  375.  And  see  Dean  v. 
Lafkin,  54  Tex.  365. 

Wisconsin.  —  Soens  v.  Racine,  10  Wis.  371; 
Oconto  Dty  Water  Supply  Co.  v.  Oconto,  105 
Wis.  f6. 

1.  Ivm  Oatilde  Limit  Zzd^ed.  —  Wabash 
R.  Co.  V,  People,  187  III.  289;  Warren  County 
V,  Klein,  51  Miss.  808;  Sherman  v.  Lat^ham, 
92  Tex.  IS.  And  ace  Pope  County  v.  Sloan,  9a 
111.  177 ;  Texas,  etc.,  R.  Co.  v.  Harrison  County, 
S4  Tex.  119. 

2.  Bpaoial  laxM  ControUad  by  Limitation  — 
C#9rxto.  —  Coapcr  v.  Rowe,  4s  Ga.  ajg;  Bar- 
low V.  Ordinary,  47  Ga.  639 ;  Waller  v.  Perkins, 
51  Ga.  833 ;  Amett  v.  Griffin,  60  Ga.  350. 

Jtlinois, — Jackaon  County  v.  Brush,  77  III. 
59;  People  V.  Lake  Erie,  etc,  R.  Co.,  167  111. 
a83. 

Indiana.  —  Bish  v.  Stout,  77  Ind.  255. 

Iowa. — Clark  v.  Davenport,  14  Iowa  494; 
Dumphy  v.  Humboldt  County,  58  Iowa  273. 

Kansas.  —  l.cavenworth  v.  Norton,  i  Kan. 
43i;  Bumea  v.  Atchison,  a  Kan.  454;  Chicago, 
etc.,  R.  Co.  V.  Stanfield,  7  Kan.  App.  274;  Mc- 
Intire  V.  Williamson,  8  Kan.  App.  711. 

Michigan.  —  Schneewind  v.  Niles,  103  Mich. 
301. 

Mississippi.  —  Beck  v.  Allen,  58  Miss.  143. 

Nebraska.  —  State  v.  Lancaster  County,  6 
Neb.  214;  Reineman  v.  Covington,  etc.,  R.  Co., 
7  Neb.  310;  Jones  v.  Hulbnrt,  13  Neb.  laj; 
Bnrlington,  etc,  R.  Co.  v.  Day  County,  13  Neb. 
367 ;  State  v.  Gosper  County,  14  Neb.  23. 

Oregon.  —  Corbett  v.  Portland,  31  Oregon 
407. 

Texas.  —  Denison  v.  Foster,  90  Tex.  sa. 

Oonnty  Limited  to  State  Bats.  —  In  Nashville, 
ate,  R.  Co.  V.  Franklin  County,  5  Lea  (Tenn.) 
707,  it  WW  held  that  «  statutory  provision  that 


the  rate  of  taxation  for  county  purposes  should 
not  exceed  the  rate  of  state  taxation  for  the 
time  being,  prohibits  the  counties,  after  making 
a  levy  for  general  county  taxation,  from  mak- 
ing an  additional  levy  for  special  purposes,  un- 
less specially  authorized  by  law. 
■  Extn  L«T7  in  FmapaetiT*  Fnipoias.  —  Whel« 
the  charter  of  a  city,  construed  in  connection 
with  the  state  constitution,  allowed  the  levy  of 
an  extra  tax,  on  the  approval  of  the  voters, 
for  the  accomplishment  of  measures  to  be 
carried  out  in  the  future,  it  was  held  that  such 
extra  tax  could  not  be  imposed  for  the  pay- 
ment of  existing  indebtedness,  Denison  v. 
Foster,  90  Tex,  22. 

9,  Umitattai  Vot  XnlMrged  hf  XmpUoatlon.  — 
CarroU  County  v.  U.  S.,  18  WaU.  (U.  S.)  71; 
Cleveland  v.  U.  S.,  (C.  C.  A.)  iii  Fed.  Rep. 
341  ;  Binkert  v.  Jansen,  94  111.  283 ;  Weber  v. 
Traubel,  95  III.  427 ;  People  v.  Lake  Erie,  etc., 
R.  Co.,  167  III.  283;  DoUahon  v.  Whittaker, 
187  111.  84;  Baltimore,  etc.,  R.  Co.  v.  People, 
200  111.  541 ;  State  v.  New  Orleans,  23  La.  Ann. 
358 ;  Wheeler  if.  Plattsmouth,  7  N^b.  270 ; 
Reineman  v.  Covington,  etc.,  R.  Co.,  7  Neb. 
310;  Corbett  v.  Portland,  31  Oregon  407;  Kane 
f.  School  Dist.,  52  Wis.  ioa.  And  see  Pike 
County  V.  Rowland,  94  Pa.  St.  938;  State  V. 
Columbia,  111  Mo.  365. 

When  Ho  NMosiary  ImpUoatton.  —  The  power 
of  a  municipality  to  raise  more  than  the  amount 
limited  by  law  for  the  erection  of  certain  works, 
is  not  necessarily  implied  from  a  provision 
making  it  the  daty  of  its  oiBcera  to  erect  such 
works.   Leavenworth  v.  Norton,  i  Kan.  43a. 

4.  Cannot  Ezoead  Limit  to  Fay  Jndgmeata.  — 
Carroll  County  v.  U.  S..  18  Wall.  (U.  S.)  71. 
distinguishing  Butz  v.  Muscatine,  8  Wall.  (U. 
S.)  575;  Cleveland  v.  U.  S.,  (C.  C.  A.)  m 
Fed.  Rep.  341;  Chicago,  etc.,  R.  Co.  v.  People, 
177  111.  91;  Osborne  County  v.  Blake,  25  Kan. 
356;  Chicago,  etc.,  R.  Co.  V.  Stanfield,  7  Kan. 
App.  274;  Witkowski  v.  Bradley,  35  La.  Ann. 
904 ;  Arnold  v.  Hawkins,  95  Mo.  569 ;  Dawson 
County  V.  Clark,  58  Neb.  756;  State  v.  Royse, 
(Neb.  1902)  91  N.  W.  Rep.  559;  Raton  Water- 
works Co,  V.  Raton,  9  N.  Mex.  70 ;  Corbett  v, 
Portland,  31  Oregon  407. 

5.  Cannot  Impair  Obligation  of  Oontraota.  — 
See  Withowski  v.  Bradley,  35  La.  Aon,  904 ; 
Favrot  v.  East  Baton  Rouge,  34  La.  Ann.  491, 
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(o)  Eflbet  of  Taxation  In  Sxoen  tA  limit. — Where  the  legislature  has  Bxed  a 
maximum  tax  rate  for  municipal  corporations,  any  taxation  in  excess  of  such 
limitation  is  void,^  and  equity  will  enjoin  the  collection  of  such  an  excessive 
tax.*  The  fact  that  a  city  has  not  in  past  years  levied  taxes  up  to  the  limit 
does  not  enlarge  its  powers  for  subsequent  years  and  authorize  it  to  tax  in 
excess  of  such  Omit.'  And  where  taxes  have  been  imposed  up  to  the  pre- 
scribed limit,  an  additional  levy  cannot  be  sustained  on  the  ground  that  the 
assessor  has  rated  the  taxable  property  below  its  real  value,  the  presumption 
being  that  the  assessor  has  done  his  duty.^    Nor  can  an  attempt  to  tax  in 

Koit  Show  that  Jadgment  Foottdad  oa  DontrMt 

—  A  party  claiming  a  mandamus  to  compel  the 
levy  of  a  tax  in  excess  of  the  limit,  to  pay  his 
judgment,  must  allege  and  prove  that  It  was 
founded  upon  a  contract.  State  v.  Police  Jury, 
3a  La.  Ann,  884. 

Tho  Goort  Ki^  I>ook  Bdilad  tho  JUgnant 
to  ascertain  the  nature  of  the  claim  on  which 
it  is  founded,  and  such  claim  retains  its  original 
nature  after  it  has  been  reduced  to  judgment. 
East  St.  Louis  V.  Underwood,  105  111.  308;  State 
V.  Royse,  (Neb.  1903)  91  N.  W.  Rep.  559. 

Bonds  luoed  in  Satiifaotion  of  Judgments,  — 
In  Iowa,  the  validity  of  negotiable  bonds  of 
a  county,  issued  in  satisfaction  of  judgments, 
in  the  hands  -  of  innocent  holders  for  value, 
cannot  be  questioned  by  showing  dut  the  judg- 
ments were  rendered  upon  warrants  issued  in 
excess  of  a  constitutional  limit  upon  the  right 
to  incur  debts,  and  a  tax  levied  to  pay  such 
bonds  may  be  enforced.  Sioux  City,  etc.,  R. 
Co.  V.  Osceola  County,  53  Iowa  26 ;  Sioux 
City,  etc.,  R.  Co.  v.  Osceola  County,  4.5  Iowa 
i6g. 

1.  levy  Beyond  ftatntffy  UmitatiMi  Told  — 

United  States.  —  Sibley  v.  Mobile,  3  Woods 
(U.  S.)  535 ;  U.  S.  V.  Kent,  107  Fed.  Rep.  190, 
aMrmed  (C.  C  A.)  113  Fed.  Rep.  232. 

Arkansas.  • —  Worthen  v.  Badgett,  3a  Ark. 
496;  Cope  V.  Collins,  37  Ark.  649. 

Illinois.  —  Thatcher  v.  People,  93  111.  340 ; 
Weber  v.  Traubel,  95  III.  437 ;  Qiicago,  etc., 
R.  Co.  V.  People,  177  HI.  91 ;  Schulcnburg,  etc., 
Lumber  Co.  v.  East  St.  Louis,  63  lU.  App.  314- 

Iowa.  —  Clark  v.  Davenport,  14  Iowa  494; 
Je£Frirs  v.  Lawrence,  42  Iowa  498 ;  Sterling 
School  Fiimitore  Co.  v.  Harvey,  45  Icwa  4tS6. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Wood- 
cock, 18  Kan.  30 ;  Osborne  County  f.  Blake, 
35  Kan.  358 ;  Atchison,  etc.,  R.  Co.  v,  Atchi- 
son County,  47  Kan.  722 ;  Stewart  v.  Kansas 
Town  Co.,  50  Kan.  553;  Phelps  v.  Lodge,  60 
Kan.  133;  Chicago,  etc.,  R.  Co.  v.  Stanfield, 
7  Kan.  App.  374. 

Loutnana.  —  Gonzales  v.  Lindsay,  30  La. 
Ann.  108s ;  Witkowski  v.  Bradley,  35  La.  Ann. 
904. 

Maine.  —  Elwell  v.  Shaw,  i  Me.  339. 

Michigan.  —  Wattles  v.  Lapeer,  40  Mich.  624; 
Connors  v.  Detroit,  41  Mich.  139;  Flint,  etc., 
R.  Co.  V.  Auditor  Gen.,  41  Mich.  635 ;  Silbee 
V.  Stockle,  44  Mich.  561 ;  Boyce  v.  Sehring,  66 
Mich.  210;  Seymour  v.  Peters,  67  Mich.  415; 
Schneewind  v.  Niles,  103  Mich.  301. 

Mississippi.  —  Beard  v.  Lee  County,  51  Miss. 
543;  Boguechitto  v.  Lewis,  75  Miss.  741. 

Missouri.  —  Benoist  St.  Louis,  rg  Mo.  179; 
Lamar  Water,  etc.,  Co.  v.  Lamar,  128  Mo.  1S8. 

Nebraska.  —  Wheeler  v.  Plattsmouth,  7  Neb. 
#70;  ReioeiDiiq  y.  Coyingtop,  ej?.,  {I.  Co.,  7 


Neb.  310 ;  Burlington,  etc.,  R.  Co.  v.  York 
County,  7  Neb.  487 ;  Union  Pac.  R.  Co,  v.  Daw- 
son County,  12  Neb.  254 ;  State  v.  Gosper 
County,  14  Neb.  23 ;  Dawson  County  v.  OaA, 
58  Neb.  756;  SUte  v.  Roys^  (Keb.  X902)  91 
N.  W.  Rep.  559. 

New  Mexico.  —  Raton  Waterworks  Co.  v. 
RatoD,  9  N.  Mex.  70. 

Ohio.  —  Kemper  v.  McQelland,  19  Ohio  334; 
State  V,  Humphreys,  35  Ohio  St.  520 ;  State  r. 
Strader,  35  Ohio  St  527 ;  Cleveland  v.  Heisley, 
41  Ohio  St.  €70. 

Oregon.  —  Corbett  v.  Portland,  3 1  Oregon 
407;  Gadsby  v,  Portland,  38  Oregon  135, 

Texas.  —  Blessing  v,  Galveston,  42  Tex.  643 ; 
Dean  v.  Lufkin,  54  Tex.  265 ;  Conldin  r.  £1 
Paso,  (Tex.  Civ.  App.  1897)  44  S.  W.  Rqi. 
879- 

IVisconsin.  —  Somo  Lumber  Co.  v.  Unctda 
County,  110  Wis.  286. 

Freaomption  In  Favor  of  Legality.  —  Where  a 
tax  is  levied,  which  might  have  been  author- 
ized by  either  of  two  statutes,  but  which  would 
be  excessive  if  levied  under  one  of  them.  It 
will  be  presumed  to  have  been  levied  under  the 
other.   Lima  v.  McBride,  34  Ohio  St  338. 

Illegality  of  levy  Host  Be  Shown.  —  The  len 
of  a  school  tax  of  three  per  cmt.  is  not  showa 
to  be  illegal,  when  the  law  allows  a  tax  of  that 
amount  for  building  purposes  if  it  is  not 
shown  in  what  district  the  property  taxed  is 
situated,  or  what  rate  was  required  to  be  levied 
in  each  district.   Gage  v.  Bailey,  103  111.  11. 

8.  X^ni^  Will  Ei^olu  CellMtlon. —  Tjgart'i 
Valley  Bank  v.  PbiUppi,  38  W.  Va.  319. 

8.  Ezeets  of  Limit  Vet  Aniluniiad  by  Tsiltn  to 
Tax  In  Fast  Tears.  —  Cleveland  v.  U,  (C 
C.  A.)  Ill  Fed.  Rep.  341. 

But  in  Bowen  v.  West,  10  Colo.  App.  jn. 
it  wa5  held  that  a  city  which  had  not  for 
several  years  levied  any  water  tax  to  pay  its 
contractual  indebtedness  to  the  water  company 
might  levy  a  tax  for  that  purpose  aggregatioK 
so  much  as  would  have  been  raised  by  Ivrjiog 
the  authorized  tax  in  each  of  the  years  witbm 
that  period. 

la  Texas,  where  the  fiscal  year  of  a  city  ms 
changed  so  as  to  begin  three  months  later  tliaii 
formerly,  it  was  held  that  a  levy  purporting  to 
be  for  the  fiscal  year  but  at  a  rate  in  excess 
of  the  limit  because  including  the  three  extra 
months,  was  invalid  as  to  the  excess.  San 
Antonio  v.  Raley,  (Tex.  Civ.  App.  1895)  3'  S. 
W.  Rep.  180;  San  Antonio  v.  Berry,  92  Tex. 
319.  But  see  Hernandez  v.  San  Antonio,  (Tex. 
Civ.  App.  1897)  39  S.  W.  Rep.  1033,  in  which 
the  peculiar  circumstances  of  the  case  were 
held  sufficient  to  justify  the  levy. 

4.  Insnffident  Assessment  Not  Oronnd  fiir  Vnr 
Levy,  —  (rildshy  p.  Portland,  38  Oregon  iJS- 
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excess  of  the  Umit  be  upheld  as  an  exercise  of  the  police  power,  where  its  real 
and  professed  object  is  to  raise  revenue.* 

Intoroat  and  PoaaltiM  Kay  Bo  Addod  Aboro  Umlt.  —  Interest  on  taxes  due  and 
penalties  for  delinquencies  may  be  added  over  and  above  the  limit.' 

How  Tu  Tax  Void.  —  A  levy  in  access  of  the  limit  does  not  invalidate  the 
whole  tax,  if  the  part  within  the  limit  can  be  separated  by  computation  from 
that  in  excess  of  it.*  And  where  a  levy  does  not  itself  exceed  the  Umit,  it  is 
not  invalidated  by  a  subsequent  levy  which  taken  together  with  the  former  is 
in  excess  of  the  limit.* 

(3)  Effect  of  Limitation  on  Pre-existing  Debts.  —  A  limitation,  either  con- 
stitutional or  legislative,  is  not  applicable  to  taxes  levied  in  payment  of 
debts  created  prior  to  its  adoption,  where,  at  the  time  such  indebtedness 
was  incurred,  the  municipality  nad  power  to  impose  taxation  sufficient  to 
discharge  it.* 

d.  Withdrawal  or  Alteration  of  Power.  —  In  the  absence  of  con- 
stitutional restrictions,  the  power  of  municipal  corporations  to  levy  taxes  - 
except  so  far  as  vested  rights  are  concerned  —  may  be  enlarged,  abridged,  or 
entirely  withdrawn,  at  the  pleasure  of  the  I^islature.*    The  legislature  can 


1,  Vot  ■aitK&uUo  ai  Xxmloo  of  ToUoa  tfowor. 

—  Gadsby  V.  Portland.  38  Oregon  135. 

2.  iBtarMt  aad  PnaltUi  Kay  Bo  Addod.— 

Chicago,  etc.,  R.  Co.  v.  Hartshorn,  30  Fed.  Rep. 

541. 

The  Penalty  Pertalna  to  the  Bomedy,  and  is  no 

part  of  the  tax  when  levied.  Tobin  v.  Harts- 
horn, 69  Iowa  648. 

5.  Innlld  as  to  EiosH  Only.  —  Vance  v.  Little 
Rock,  30  Ark.  435:  Tampa  v.  Mngge,  40  Fla. 
326;  Mix  V.  People,  73  III.  341;  Chambers  v. 
Myrick,  61  Miss.  459 ;  Burlington,  etc.,  R  Co. 
V.  York  County,  7  Neb.  487 ;  State  v.  McQurg, 
xj  N.  J.  L.  253 ;  Mowry  v.  Mowry,  30  R.  \.  74 ; 
Bright  V.  Halloman,  7  Lea  (Tenn.)  309;  San 
Antonio  v.  Berry,  93  Tex.  319;  Wright  v.  San 
Antonto,  (Tex.  Civ.  App.  1899)  50  S.  W.  Rep. 
4o€.  See  also  De  Fremoy  v.  Austin,  53  Cal. 
380;  Frazer  v.  Siebem,  16  Ohio  St  614:  NalTe 
V.  Austin,  (Tex.  Civ.  App.  1897)  43  S.  W. 
Rep.  780. 

The  Entfn  Levy  b  Told  if  the  limit  is  exceeded 
by  a  sum  which  is  spread  upon  the  whole  roll. 
San  Antonio  v.  Raley,  (Tex.  Clr.  App.  1895} 
33  S.  W.  Rep.  180. 

4.  Hot  Invalidated  by  Inlissgmit  lory, — Bas- 
aett  v.  El  Paso,  88  Tex.  168.  * 

6.  Vot  Applioabla  to  Pre^ezifltlng  Debts.  —  Von 
Hoffman  v.  Quincy,  4  Wall.  (U.  S.)  53S ;  Wolff 
V.  New  Orleans,  103  U.  S.  358;  Ralls  County 
Ct.  V.  U.  S.,  105  U.  S.  733 ;  Quincy  v.  Jackson, 
113  U.  S.  332;  Mason  v.  Shawneetown,  77  III. 
533  ;  Chiniquy  v.  People,  78  111.  570 ;  Stanberry 
V.  Jordan,  14s  Mo.  371;  State  v,  Kearney,  49 
Neb.  335,  337;  Texas,  etc.,  S.  Co.  v.  Harrison 
County,  54  Tex.  119;  Dean  v.  Lufkin,  54  Tex. 
365.  And  see  Houston  o.  Voorhies,  70  Tex.  356. 
See  generally  mpra,  this  title.  Power  of  Taxa- 
tion —  Constitutional  Restrictions — Restrictions 
on  Rate.  See  also  the  cases  cited  infra,  this 
section.  Withdrawal  or  Alteration  of  Power. 

Power  to  ftibioribe  to  Railroad  Stock.  —  A  rail- 
road company's  charter  having  conferred  on 
municipalities  power  to  subscribe  to  its  stodc, 
and,  by  implication,  power  to  levy  taxes  to  meet 
the  obligation,  it  was  held  that  a  sobaequent 
icnfral  Ifiw  limitincr  t}ie  rf^  9f  mtf?*!  ^ 


no  ^ipUcation.   Peoria,  etc.,  R.  Co.  v.  People, 
116  ni.  4of. 
Judgment  Obtained  After  Limit  Attadied.— 

Where  the  indebtedness  was  incurred  before 
but  was  not  reduced  to  judgment  till  after  the 
limitation  took  effect,  it  was  held  that  the  claim 
waa  more  binding  on  the  moneys  raised  by  regu- 
lar taxation  than  simple  contract  debts  incurred 
by  the  municipality  subsequent  to  the  taking 
effect  of  the  limitation.  People  v.  Edgewater, 
(Supm.  Ct  Gen.  T.)  51  How.  Pr.  (N.  Y.)  380. 

e.  L^jslatture  Kay  Alter  Power  at  Will  — 
United  States.  —  Wadsworth  v.  Eau  Claire 
County,  102  U.  S.  534;  Wolff  v.  New  Orleans, 
103  U.  S.  3S8;  Williamson  v.  New  Jersey,  130 
U.  S.  189;  U.  S.  V.  Key  West,  (C.  C.  A.)  78 
Fed.  Rep.  88. 

Arkansat.  —  See  Parr  v.  Matthews,  50  Ark. 
390. 

California.  —  People©.  Burr,  13  Cal.  343. 
Florida.  —  Basnett  v.  Jacksonville,   19  Fla. 
664. 

Georgia.  —  £>u  Bignon  v.  Brunswick,  106  Ga. 
317- 

///inotj.  —  People  v.  Chicago,  51  111.  17,  a  Am. 
Rep.  378.  And  see  Gutzweller  v.  People,  14  III. 
143;  Sangamon  County  v.  Springfield,  63  111.  66. 

Kentuckt.  —  Covington,  etc.,  R.  Co.  v.  Kenton 
Coun^  Ct,  13  B.  Mon.  (Ky.)  144.  And  see 
Com.  V.  Louisville,  5  B.  Mon.  (Ky.)  293. 

Louisiana.  —  Police  Jury  v.  Shreveport,  5  La. 
Ann.  661. 

Maine.  —  Atwusta  V.  North,  57  Me.  393,  a 
Am.  Rep.  55. 

MisMouri.  —  St  Louis  v.  Allen,  13  Mo.  400;. 
State  V.  St  Louis,  etc.,  R.  Co.,  9  Mo,  App.  533- 
New  Jersey.  —  Mohinking  v.  Bowes,  65  N.  J. 
L.  469. 

New  York.  — See  People  v.  Morris,  13  Wend. 
(N.  Y.)  335. 

North  Carolina.  —  Wallace  v.  Sharon  Tp.,  84 
N,  Car.  164:  Lilly  v.  Taylor,  88  N.  Car.  495- 

Pennsylvania.  —  Com.  v.  Allegheny  County, 
40  Pa.  St  348 ;  Philadelphia  v.  Fox,  64  Pa.  St 
169. 

South  Car0fwa>  — See  State  v.  Kelly,  45  S, 
Car. 
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take  away  the  taxing  power  even  after  the  tax  has  been  legally  assessed/  or  a 
note  authorizing  a  levy  has  been  taken,*  but  it  cannot  entirely  release  the 
payment  of  taxes  already  levied.' 

Wlthdnwml  or  Alteration  <tf  tko  Povsr  mu  Vet  B*  fnnati  in  the  absence  of  a  dear 
expression  of  the  legislative  intent.* 

Gumet  Impair  Obligation  of  OontraoU.  —  Laws  in  force  when  an  indebtedness  is 
incurred,  which  provide  for  taxation  to  pay  it,  enter  into  the  contract  with  the 
creditor  and  constitute  a  part  of  it,'  and  consequently  the  law  withdrawing 
the  taxing  power  is  void  if  it  would  operate  an  impairment  of  the  obligation 
of  contracts  entered  into  on  a  pledge,  either  express  or  implied,  that  the  tax- 
ing power  should  be  exercised  for  their  fulfilment.*    But  an  act  enUtging  the 

S.  Ouinot  BolanM  PaTiMnt  tit  levM  Tax.— 

Dubuque  v.  Illinois  Cent.  R.  Co.,  39  Iowa  56. 

4.  Altmtioa  Hot  FroBsmM.  —  People  v.  Knopf, 
186  111.  45;  ;  People  v.  Long  Island  Gty,  76  N. 
Y.  ao;  Orange,  etc.,  R.  Co.  v.  Alexandria,  17 
Gratt.  (Va.)  184;  State  f.  Carson,  6  Wash.  250. 
And  see  Reclaioation  Dist  No.  3  v.  Goldman,  61 
Cat.  aos;  Doggett  v.  Walter,  15  Fla.  3SS;  New 
Orleans  v.  Hart,  14  La.  Ann.  815;  Kinney  v. 
Zimpleman,  36  Tex.  554. 

la  TuUer  v.  Heath,  89  III.  S96,  it  was  held 
that  the  adoption  of  a  general  incorporation  law 
relating  to  cities,  and  the  passage  of  a  general 
school  law,  do  not  modify  or  impair  any  former 
special  laws  authorizing  a  city  as  a  public 
agency  to  levy  and  collect  taxes  for  school  pur- 
poses. 

5.  Exlitlag  I«vt  bter  Into  Ooatowt.  —  R«a 

V.  Watertown,  19  Wall.  (U.  S.)  107;  Maen- 
haut  V.  New  Orleans,  j  Woods  (U.  S.)  108; 
Ranger  V.  New  Orleans,  2  Woods  (U.  S.)  1*8; 
Milner  v.  Pensacola,  a  Woods  (U.  S.)  633: 
Sibley  V,  Mobile.  3  Woods  (U.  S.)  535 ;  U.  S- 
V.  Jefferson  County,  5  Dill.  (U.  S.)  310;  U.  S. 
V.  Howard  County  Ct.,  z  Fed.  Rep.  1 ;  Brodie  v. 
McCabe,  33  Ark,  690  ;  Middleport  v.  iEtna  L. 
Ins.  Co.,  83  111.  56a;  Board  of  Education  v. 
Louisville,  etc.,  R.  Co,  6a  S.  W.  Rep.  1135,  S3 
Ky.  L.  Rep.  376 ;  Sute  c  YounB.  «9  Uinn.  474; 
Beck  tr.  AJlen,  58  Miss.  143 ;  Mercer  CounQr  v. 
Pittsburgh,  etc.,  R.  Co.,  27  Pa.  St.  389.  And 
See  gener^ly  the  title  Ihpaikmbht  op  Osuga- 
TiON  or  Contracts,  vol.  15,  p.  1030. 

Taring  Porar  Ezistlnff  Wkm  OoBtiMt  Xado. — 
Where,  at  the  time  the  debt  was  incurred  or  the 
bonds  were  issued,  dicre  existed  a  power  of  taJta- 
tion  sufficient  to  pay  them,  with  the  accruing 
interest,  such  power  enters  into  and  forms  part 
of  the  contract,  and  cannot  be  taken  away  by 
subsequent  leglslatioti.  Scotland  County  Ct.  v. 
U.  S.,  140  U.  S.  4t ;  Von  Hoffman  v.  Quincy,  4 
Wall.  (U.  S.)  535;  Milner  w.  Pensacola.  s 
Woods  (U.  S.)  632;  Saloy  v.  New  Orleans,  3] 
La.  Ann.'  79.  And  see  Buta  n  Muscatine,  S 
Wall.  (U.  S.)  583 ;  Welch  v.  Ste.  Generiere,  t 
Dill.  (U.  S.)  134. 

Whero  Bonds  EaT«  Been  IssMil  under  an  ao- 
thority  providing  for  the  levy  of  taxes  for  thdr 
protection,  the  holder  thereof  has  a  right  to 
look  to  the  taxing  provision  as  a  part  of  his 
security,  and  to  demand  at  the  proper  time  that 
it  be  exercised  in  his  favor.  The  measure  of 
that  right  is  the  constitutional  limit  of  the  power 
iriiich  the  legislBture  could  grant  to  the  munid* 
pality  when  the  contract  was  made.  Brodie  v. 
MfC-'be.  •«■»  Ark.  «r.o. 

6.  Ouinit  Impair  Ooatraot  Obll«a«lni  — 
Uttiltd  St9$*t,  —  Von  Hoffman  t/,  Quin^,  4 


Texas.  —  Blessing  v.  Galveston,  43  Tex.  64a. 
Vtnmnt.  —  Atkins  v.  Randolph,   31  Vt 

226. 

Virginia.  —  Richmond  v.  Richmond,  etc.,  R. 
Co.,  21  Gratt.  (Va.)  604. 

Washington.  —  State  v.  Catson,  6  Wash.  250. 

As  to  legislative  control  of  municipal  corpora- 
tions generally,  see  the  title  Municifal  Coipo- 
nATiONS,  vol.  30,  p.  1 31 8  et  seq. 

Qtnt  of  Power  Kot  a  Contract.  —  The  grant  of 
the  power  of  taxation  1^  the  legislature  does 
not;  form  such  a  contract  between  the  state  and 
the  municipality  as  to  be  within  the  constitu- 
tional prohibition  againat  laws  impairing  the 
obligation  of  contracta.  Williamson  V.  New 
Jersey,  130  U.  S.  189. 

Dela^tlMff  PowMT  Mky  Altar  Awfhorltj.  — A 
muniapal  corporation  can  only  raise  money  and 
apply  it  to  a  particulat  purpose  by  virtue  of  a 
delegated  author!^,  and  the  same  authority 
that  grants  the  power  may  alter  the  law  and 
direct  it  to  a  different  ol^ect.  St.  Louis  v. 
Sbeilds,  52  Mo.  354. 

Btetnto  Anthorizln^  Tote  Oonfkra  Vers  PrivUego. 
—  A  statute  providing  for  taking  the  vote  of 
the  people  of  certain  cotmties  in  relation  to  a 
tax  to  be  laid  confers  a  mere  privilege  tqion  the 
people,  and  when  the  right  has  not  been  exer- 
dsed  it  confers  no  rights  which  prevent  the 
legislature  from  rq>ealing  the  statute.  Coving- 
ton, etc.,  R.  Co.  V.  Kenton  .County  Ct.,  is  B. 
Mon,  (Ky.)  144. 

Xontana  —  Ordlnanoes  Hot  Bepealod  by  Oonitl- 
tation.  —  The  constitution  of  Montana,  adopted 
at  the  time  of  its  admission  as  a  state,  a**  I  the 
rabsCQuent  revenue  law  of  1891,  did  not  repeal 
the  prior  ordinances  of  cities  relating  to  the 
levy  and  collection  of  municipal  taxes  so  as  to 
invalidate  all  subsequent  proceedings  relatii^ 
thereto,  unless  had  under  the  general  revenue 
law.    Lockey  v.  Walker,  13  Mont.  577. 

QnBsi  Manfeipalitjr.  —  The  power  of  the  legis- 
lature to  abolish,  at  its  discretion,  school  dis- 
tricts and  other  districts  established  by  Ita 
authority  for  special  municipal  purposes,  is  un- 
doubted. Whitney  v.  Stow,  in  Mass.  368 ; 
Blackstone  v.  Taft,  4  Gray  (Mass.)  350;  Wey- 
mouth, etc..  Fire  Diat.  v.  Norfolk  County.  108 
Mass.  142. 

1.  After  Assessment. —  Pickton  v.  Fai^,  10 
N.  Dak.  469,  476 ;  State  v.  St  Louis,  etc.,  R.  Co., 
9  Mo.  App.  533,  wherein  it  was  held  that  the 
legislature  might,  by  a  retrospective  act  which 
takes  effect  before  a  municipal  tax  becomes  due, 
annul  it  and  vest  in  another  body  the  right  to 
levy  the  tax  for  that  year. 

S.  After  Tot*  Tsken.— Covington,  etc..  R.  Co. 
V.  Kenton  Conntjr  Ct,  la  6.  Mon.  (Ky.)  150. 
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taxing  power  after  the  time  a  contract  is  entered  into  may  be  repealed.* 

Ob  tha  DisMhitlon  of  a  Kmitoipa]  OacvonttM  the  taxing  power  reverts  to  the  state.* 

e.  Power  to  Impose  Special  Taxes.  —  The  power  of  the  legislature  to 
authorize  municipal  corporations  to  engage  in,  or  aid  in  the  prosecution  of, 
private  enterprises  partaking  of  a  public  nature*  and  to  levy  special  taxes  to 
meet  the  obligations  thereby  incurred,  has  been  already  discussed  elsewhere 
in  this  work.* 

BpaeUl  AntkmltT  Baqaind.  —  Special  taxation  is  not  authorized  under  a  gener^ 
power  to  tax ;  special  authority  is  necessary  to  its  imposition.* 

3.  How  Foirvr  Xxereised  —  a.  Conformity  to  State  Methods.  —  It  is 
not  essential  that  the  system  of  taxation  in  a  municipality  be  made  to  conform 
exactly  to  that  of  the  state  either  as  to  the  rate  or  the  manner  of  imposition,* 

Wall.  (U.  S.)  5K:  Galena  v.  Amy.  5  Wall.  (U. 
S.)  705;  Lee  County  v.  Rogers,  7  Wall.  (U.S.) 
181 ;  Mt.  Pleasant  v.  Beckwitb,  100  U.  S.  514; 
Wolff  V.  New  Orleans,  loj  U.  S.  358 ;  Louisiana 
V.  Pilsbury,  105  U.  S.  278;  Mobile  r.  Watson, 
116  U.  S.  289;  U.  S.  V.  Mobile,  4  Woods  (U. 
S.)  536;  Lansing  v.  Cbanty  Treasurer,  i  EMIL 
(U.  S.)  523 ;  Garrett  v.  Memphis,  5  Fed.  Rep. 
860;  Amy  V.  Galena,  7  Fed.  Rep.  163. 

Arkansas.  —  Brodie  v.  McCabe,  33  Ark.  690. 

Florida. — Basnett  v.  Jacksonville,  19  Fla.  664. 

lewa.  —  Doboque  v.  Illinois  Cent.  R.  Co.,  39 
Iowa  $6. 

Kentucky. —  Board  of  Education  v.  Looisrille, 
etc,  R.  Co.,  6s  S.  W.  Rep.  1135.  '3  Ky.  L.  Rep. 

376. 

Mississippi.  —  Gibba  v.  Green,  54  Miss.  59*. 
MissOMfi.  —  St.  Louis  r.  Russell,  9  Mo.  308. 
New  Jersty.  —  Munday  v.  Rahwigp,  43  N.  J. 
L.  338. 

Ohio.  —  Goodale  v.  Feanell,  27  Ohio  St  4a<, 
»  Am.  Rep.  321. 

See  also  Covington,  etc.,  R.  Co.  v.  Kenton 
County  Ct,  12  B.  Mon.  (Ky.)  144;  New  Or- 
leans V.  Southern  Bank,  15  La.  Ann.  89: 
Dopirier  v.  Police  Jury,  31  La.  Ann.  709;  State 
V.  New  Orleans,  34  La.  Ann.  477 ;  State  v.  Mis- 
sissippi River  Bridige  Co.,  134  Mo.  321 ;  State  v. 
Madison,  15  Wis.  30;  Smitii  v.  Appleton,  19 
Wis.  468;  Sute  V.  Milwaukee,  25  Wis.  isa. 
And  see  generally  the  tide  Municival  Cokpora- 

TIONS,  vol.  20,  p.  1223. 

IHifcrest  Hods  of  Faymiat  Cannot  B«  Salwti- 
tnted.  —  A  creditor  of  a  county  cannot  be  com- 
pelled to  accept  another  and  an  essentially  dif- 
ferent mode  of  payment  from  that  provided  by 
his  contract,  that  is  to  say,  by  the  laws  existing 
at  the  time  be  became  a  creditor  of  the  county ; 
and  if  there  were  funds  in  the  treasury  of  the 
county  applicable  Xo  such  payment  at  the  time 
he  made  demand  therefor,  which  were  raised 
under  the  law  as  it  stood  at  the  time  of  the 
contract,  he  has  a  right  to  be  paid  from  these 
funds,  and  the  legislature  cannot  deprive  him 
of  it  without  his  consent.  Rose  v.  Estudillo, 
39  Cal.  270. 

Munldpallty  Cannot  Emp*  Cantraet  OUlgft* 
tlou. —  A  municipality  cannot,  by  its  own 
ordinances,  under  the  guise  of  taxation,  relieve 
itself  from  performing  to  the  letter  all  that  it 
expressly  contracted  to  perform.  Murray  v. 
Charleston,  g6  U.  S.  43*. 

1.  Enlargremmt  of  Power  After  Oontraet  Made, 
—  U.  S.  v.  Howard  County  Ct.,  a  Fed.  Rep.  i. 

S.  Tkdnff  Vowor  Bsrorti  to  State,  —  Meriwether 
V.  Garrett,  102  U.  S.  47a.   As  to  die  effect  of 


disiolution  generally,  see  the  title  MuificirAL 
CoaronATiONS,  vol.  30,  p.  1337. 

In  Hare  v.  Kennerly,  83  Ala.  608,  it  was  held 
tkat  the  legislature,  having  dissolved  the  cor- 
porate existence  of  a  city,  may  exercise  the 
power  of  taxation  given  it  within  the  constitu- 
tional limit- 

Ordinanoea  Bemaining  tn  Tores,  —  In  Florida 
the  ordinances  in  force  in  such  defunct  corpora- 
tions remain  In  force  until  altered  or  repealed 
1^  the  commisaI(»iers  appmnted  1^  the  governor. 
Provisional  Municipality  v.  Sullivan,  23  Fla.  i. 

8.  See  the  title  HuHicirAL  Am,  vol.  30,  p. 
1082. 

4.  ^OBtolAnflwrityHiBBHary— States. 
— Thomson  v.  Lee  County,  3  Wall.  (U.  S.) 
330:  Marsh  v.  Fulton  County,  10  Wall.  (U.  S.) 
676;  Pendleton  County  v.  Amy,  13  Wall.  (U. 
S.>  297 ;  Kenicott  v.  Wayne  County,  16  Wall. 
(U.  S.)  45* :  St.  Joseph  Tp.  v.  Rogers,  16 
W«n.  (U.  S.)  644;  Carroll  County  v.  U.  S., 
18  Wan.  (U.  S.)  71 ;  South  Ottawa  v.  Perkins, 
94  U.  S.  2«o ;  McClure  v.  Oxford  Tp.,  94  U-  S. 
429;  Ottawa  V.  Carey,  to8  U.  S.  no;  Lewis 
r.  Shreveport,  108  U.  S.  282;  Dixon  County 
V.  Field,  III  U.  S.  83 ;  Concord  v.  Robinson, 
121  U.  S.  165;  Kelley  v.  Milan,  127  U.  S.  139; 
Norton  v.  Taxing  Dist.,  139  U.  S.  479 ; 
Commercial  Nat.  Bank  v.  Tola,  2  DiH.  (U.  S.) 
353. 

Florida.  —  Tampa  r.  Mugge,  40  Fla.  326. 

Illinois.  —  Allen  v.  Peoria,  etc.,  R.  Co.,  44 
111.  85 ;  Pitzman  v.  Freeburg,  92  111.  in;  Gad- 
dis  V.  Richland  County,  92  III.  119;  Welch  e. 
Post,  99  III.  471 ;  Pana  v.  Lipplncott,  2  111. 
App.  466. 

/ihKom.— Lafayette  v.  Cox,  3  Ind.  38:  Dela- 
ware Cotmty  V.  McClintock.  51  Ind.  325. 

Kansas.  —  Leavenworth  County  v.  Miller,  7 
Kan.  479,  13  Am.  Rep.  435. 

Kentucky.  —  Bullock  v.  Curry,  2  Met.  (Ky.) 
171  ;  Byrne  v.  Covington,  (Ky.  1893)  21  S.  W. 
Rep.  1050. 

ifebraditt.  —  Hamlin  v.  Meadville,  6  Nd). 

237. 

ffew  York.  —  Squire  v.  Cartwright,  67  Hun 
(N.  Y.)  J18. 

Orrgon.  —  Corbett  v.  Portland,  31  Oregon 
407. 

Tennessee.  —  Tax-payers  v.  Tennessee  Cent. 
R.  Co.,  II  Lea  (Tenn.)  330. 

And  see  the  titles  Municipal  Aid,  vol.  20,  p. 
1082:  MrNiciPAi,  Secukities,  vol,  21,  p.  13. 

i.  Hoed  Hot  Oonftirm  to  State  flystom. —  Turlock 
Irrigation  Dist  v.  Williams,  76  Cal.  360 ;  State 
V.  Milbum,  9  Gilt  (Md.)  97 :  Firemen's  Ins.  Co. 
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but  a  local  departure  from  the  general  policy  of  the  state  in  imposing  taxes 
will  not  be  justified  unless  expressly  authorized.' 

b.  Conformity  to  Statutory  Requirements.  —  Where  the  statute 
conferring  the  power  to  tax  prescribes  the  mode  to  be  pursued  in  its  perform- 
ance, a  valid  tax  can  be  imposed  only  by  following  the  prescribed  method.* 

By  Whom  Power  to  Be  ExdroUdd. — Thus,  the  power  conferred  on  the  munici- 


V.  Baltimore,  23  Md.  296;  Daily  v.  Swope,  47 
Miss.  367;  Nashville  v.  Althrop,  5  Coldw. 
(Tenn.)  S54;  Adams  v.  Somerville,  a  Head 
(Tenn.)  3,63;  Dallas  v.  Dallas  Consol.  Electric 
St  R.  Co.,  95  Tex.  268:  Eustis  v.  Henrietta, 
(Tex.  Civ.  App.  1896)  37  S.  W.  Rep.  63a. 

TIls  Bute  Kay  Qtre  a  Kiuiklpillty  Fewer 
to  decide  for  itself  as  to  the  method  of  impos- 
ing the  municipal  taxes,  in  the  absence  of  any 
constitutional  restriction.  State  v.  Aitken,  62 
Nd).  428. 

In  Virginia,  the  power  of  the  general  assem- 
bly to  authorise  municipal  corporations  to  levy 
taxes  for  their  peculiar  purposes,  is  not  limited 
by  article  4,  section  22  *(  stq.t  of  the  constitu- 
tion of  Virginia,  which  relates  to  taxation  for 
purposes  of  state  revenue.  Gilkeson  v.  Fred- 
eridt  County,  13  Gratt.  (Va.)  577. 

In  New  York,  state  and  county  taxation 
forms  a  subject  of  the  general  provisions  of  the 
Revised  Statutes  relating  to  taxes,  and  munici- 
pal taxation  is  governed  by  these  general  rules 
only  so  far  as  the  provisions  of  the  law  are 
either  expressly  or  implieiUy  adopted  by  laws 
imposing  municipal  taxes.  Txoj  v.  Hntual 
Bank,  ao  N.  Y.  387. 

Tim*  of  Levy  Left  to  CoonoQ.  —  In  Sao  Luis 
Obispo  V.  Pettit,  87  Cal.  499,  it  was  held  that 
the  Municipal  Corporation  Act  of  1883,  p.  273, 
providing  that  an  assessment,  levy,  and  collec- 
tion of  city  and  town  taxes  shall  conform  to 
that  of  the  state  and  county  taxes,  except  as  to 
the  times  therefor,  did  not  prohibit  the  levy  and 
collection  at  that  time,  tmt  the  selection  of  the 
time  was  left  to  the  discretion  of  the  council. 

A  City  Kay  Flaoe  a  Higher  Value  upon  prop- 
erty than  that  placed  upon  it  by  the  state,  bnt 
not  an  overvaluation.  Fulgum  v.  Nashville,  8 
Lea  (Tenn.)  635- 

Qniflnl  law  Hada  AnUoabls.  —  Where  a  ci^ 
charter  directs  that  the  municipal  taxes  shall 
be  levied  "  according  to  law "  this  means  in 
accordance  with  the  general  tax  laws  in  ex- 
istence when  the  tax  is  levied,  although  the 
general  law  may  have  been  different  at  the 
time  the  charter  was  granted.  Ontario  Bank  v. 
Bunnell,  10  Wend.  (N.  Y.)  186;  Newman  v. 
North  Yakima,  7  Wash.  220. 

1.  Unantlualiad  Departnrtt  from  QuMnl  FoUaf 
VotJustlflad.  —  Sanders  v.  Butler,  30  Ga.  679; 
Howell  f.  Cassopolis,  35  Mich.  471 ;  Ontario 
Bank  v.  Bunnell,  10  Wend.  (N.  Y.)  194. 

Jt.  Kiut  Be  Strictly  Pnimsd —  United  States. 
—  Beaty  v.  Knowler,  4  Pet.  (U.  S.)  153;  Rees 
V.  Watertown,  19  Wall.  (U.  S.)  107. 

Alabama.  —  Montgomery  v.  State,  38  Ala. 
162;  Mobile  V,  Baldwin,  57  Ala.  61,  29  Am. 
Rep.  713;  Hare  v.  Kennerly,  83  Ala.  608. 

California.  —  Taylor  v.  Donner,  31  Cal.  480 ; 
Dranga  v.  Rowe,  127  Cal.  506;  Board  of  Edu- 
cation V.  San  Diego,  128  Cal.  369.  And  see 
Smith  V.  Davis,  30  Cal.  536 ;  Smith  v.  Cofran, 
34  CaL  310. 


Colorado.  —  Keese  v.  Denver,  10  Colo.  113. 
Illinois.  —  Fitch  v.  Pinkard,  5  IIL  69; 
Chicago  V.  Wright,  32  III.  192;  Scammoa 
V.  Chicago,  40  III.  146;  Mix  v.  People,  72 
111.  241 ;  Alton  V.  £tna  Ins.  Co.,  82  IIL  45 ; 
Gaddis  v.  Richland  County,  92  111.  119;  Wdwter 
V.  People,  98  111.  343 ;  Spring  Valley  Coal  Co. 
V.  People,  157  III.  543 ;  Indiana,  etc,  R.  Co.  v. 
People,  201  111.  351. 

Indiana.  —  Kyle  v.  Malin,  8  Ind.  34;  Har^ 
mony  Tp.  v.  Osborne,  9  Ind.  458;  FahloT  v. 
Wells  County,  loi  Ind.  167. 

Iowa.  —  Clark  v.  Davenport,  14  Iowa  494; 
Fairfield  v.  Ratcliff ,  20  Iowa  396 ;  Iowa  R.  Land 
Co.  V.  Sac  County,  39  Iowa  124.  And  see  Ceda» 
Rapids,  etc.,  R.  Co.  v.  Redmond,  (Iowa  1903) 
94  N.  W.  Rep.  1096. 

Kansas.  ~  Leavenworth  v.  Norton,  i  Kan. 
432 ;  Bumes  v.  Atchison,  2  Kan.  454 ;  Sloan  v, 
Beebe,  24  Kan.  343;  Marion  County  v.  Barker, 
2S  Kan.  258;  Tull  c.  Royston,  30  Kan.  619; 
State  V.  Addis,  59  Kan.  762 ;  Atchison,  etc,  R. 
Co.  V.  Maxwell,  10  Kao.  App.  370. 

Kentucky.  — Ksr^  v.  HaU,  13  B.  Mon.  (Ky.) 
455 ;  Kniper  v.  Louisville,  7  Bush  (Ky.)  599 ; 
Campbell  County  Ct.  v.  Taylor,  8  Bush  (Ky.) 
206;  Murray  v.  Tucker,  10  Bush  (Ky.)  240: 
Somerset  V.  Somerset  Banking  Co.,  109  Ky. 
549 ;  Springfield  v.  People's  Deposit  Banl^  63 
S.  W.  Rep.  271,  23  Ky.  L.  Rep.  519. 

Louisiana.  —  Rabassa  v.  New  Orleans.  3 
Mart  (La.)  218;  New  Orleans  v.  Southern 
Bank,  15  La.  Ann.  89;  State  v.  Shreveport,  33 
La.  Ann.  1179. 

Maine.  —  Huse  v.  Merriam,  2  Me.  375. 
Afaryland.  —  Henderson  v.  Baltimore,  8  Md, 
3S»- 

Massachusetts.  —  Joyner  v.  School  Dist.  No. 
Three,  3  Gush.  (Mass.)  567;  Gustin  v.  School 
Dist.  No.  Five,  10  Gray  (Mass.)  85;  Holmes 
V,  Baker,  16  Gray  (Mass.)  259. 

Michigan.  —  Steckert  v.  East  Saginaw,  as 
Mich.  104 ;  Pontiac  v.  Axford,  49  Midi.  69 ; 
Ryerson  v.  Laketon  Tp.,  52  Mich.  509. 

Minnesota.  —  In  re  Cloquet  Lumber  Co.,  61 
Minn.  233.  And  see  McComb  v.  Bell,  2  Minn. 
295. 

Mississippi.  —  Warren  County  v.  Klein,  51 
Miss.  807.  See  also  (jamble  v.  Witty,  55  Miss. 
a6.   But    compare    Wolfe    v.    Murphy,  ,  60 

Miss.  I. 

Missouri.  —  Ruggles  w.  Collier,  43  Mo.  353 ; 
St  Louis  V.  Laughlin,  49  Mo.  559;  Trenton  v. 
Coyle,  107  Mo.  193 ;  State  v.  Mississippi  River 
Bridge  Co.,  134  Mo.  321.  And  see  St.  Joseph 
V.  Anthony,  30  Mo.  537. 

Nebraska,  —  Turner  v.  Althaus,  6  Neb.  54 ; 
Hamlin  v.  Meadville,  6  Neb.  227 ;  Wheeler  r. 
Plattsmouth,  7  Neb.  270;  Burlington,  etc,  R. 
Co.  V.  York  County,  7  Neb.  487 ;  Curtis  v.  South 
Omaha,  (Neb.  1903)  93  N.  W.  Rep.  743, 

New  Jersey.  —  State  v.  Jersey  City,  25  N.  J. 
L.  309,  26  N,  J.  L.  444;  Can^  v.  Martin,  j6 
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pality  must  be  called  into  exercise  by  the  proper  functionaries,'  and  it  cannot 
be  redelegated  to  any  other  officer,  board,  or  body.* 

Time  of  LoTy,  — And  so,  if  the  statute  prescribes  the  time  for  levying,  the 
tax,  to  be  vaUd,  must  be  levied  at  the  prescribed  time.^    But  when  a  statutory 


N.  J.  L.  594,  69  Am.  D«c.  584;  Sbackeltoa  v. 
Guttcnberg,  39  N.  J.  L.  660.  And  see  State  v. 
Reeves,  38  N.  J,  L.  520. 

New  Korft.  — Sharp  r.  Speir,  4  Hill  (N.  Y.) 
76:  Sharp  V.  Johnson,  4  Hill  (N.  Y.)  92;  In  r* 
Douglass,  46  N,  Y.  42;  Merritt  v.  Portchester, 
71  N.  Y.  309,  37  Am.  Rep.  47;  Rathbun  v. 
Acker,  18  Barb.  (N.  Y.)  393;  Matter  of  Tur- 
fler,  44  Barb.  (N.  Y.)  46:  People  v.  New 
Rochelle,  17  N.  Y.  App.  Div.  603;  Rochester 
V.  Bloss,  77  N.  Y.  App.  DtT.  38;  Matter  of 
Wood,  (Supm.  Ct.  Spec  T.)  24  Misc.  (N.  Y.) 
S61. 

North  Carolina.  —  Asheville  v.  Means,  7  Ired. 
L.  (39  N.  Car.)  406 ;  Winston  v.  Taylor,  99  N. 
Car.  310;  Charlotte  v.  Shepard,  133  N.  Car. 

603. 

North  Z>aAofa.  —  Engstad  v.  Dinnie,  8  N. 
Dak.  I. 

Ohio. — Jonas  v.  Cincinnati,  iS.  Ohio  318; 
Mays  V.  Cincinnati,  i  Ohio  St.  afiS;  State  v. 
Harris,  17  Ohio  St.  608.  And  see  State  v. 
Hagerty,  3  Ohio  Cir.  Dec.  la,  5  Ohio  Cir.  Ct. 

32. 

Oregon.  —  Oregon  Steam  Nav.  Co.  v.  Port- 
land, 2  Oregon  8  . 

South  Carolina.  —  Columbia  v.  Hunt,  5  Rich. 
L.  (S.  Car.)  550.  And  see  State  v.  Hagood,  13 
S.  Car.  46. 

Texas.  —  Wood  v,  Galveston,  76  Tex.  13a; 
People's  Nat  Bank  v.  Ennis  (Tex.  Civ.  App. 
1899)  50  S.  W.  Rep.  632;  MUler  v.  State,  (Tex. 
Crim.  1903)  69  S.  W.  Rep.  522. 

Vermont.  —  Henry  v.  Chester,  15  Vt.  460; 
Walker  v.  Burlington,  56  Vt.  131. 

Virginia. — -Richmond  V,  Daniel,  14  Gratt. 
(Va.)  38s ;  Virginia,  etc.,  R.  Co.  v.  Washington 
Coun^,  30  Gratt.  (Va.)  471 ;  Green  v.  Ward,  Sa 
Va.  334.  And  see  Richmond  v.  Richmond,  etc., 
R.  Co.,  21  Gratt.  (Va.)  604. 

West  Virginia.  —  See  Wells  V.  Board  of  Edu- 
cation, 20  W.  Va.  157. 

Sxtenaion  of  Tax  Without  Levy. —  A  tax  ex- 
tended by  the  proper  officer,  without  any  levy 
having  been  made,  is  void.  St.  Louis,  etc.,  R. 
Co.  V.  Apperaon,  97  Mo.  300. 

FIoM  of  Levy.  —  A  levy  of  taxes  made  t^'  a 
board  of  supervisora  while  holding  its  session^ 
at  a  place  where  it  was  not  authorized  by  law 
to  hold  a  session,  is  void.  Capital  State  Bank 
V.  Lewis,  64  Miss.  737.  And  see  Johnson  v. 
Futch,  57  Miss.  73:  Gamble  v.  Witty,  55  Miss. 
36. 

flpaolfiflatfon  of  PBrpow,  —  AKHiere  a  tax  ii 
ordered  for  a  specific  purpose  it  must  appear  to 
have  been  levied  for  that  purpose.  Louisville, 
etc.,  R.  Co.  V.  Com.,  89  Ky.  531. 

And  where  a  levy  is  void  because  its  purpose 
is  not  specified,  no  subsequent  specification  can 
cure  the  illegality.    Dean  v.  Lufkin,  54  Tex.  265. 

But  when  a  statute  requires  taxes  to  be  laid 
specifically  for  each  separate  purpose,  it  is  not 
illegal  to  assess  a  tax  of  a  certain  per  cent,  in 
gross,  and  then  define  in  detail  the  percentage 
for  each  specific  purpose.  Bmnswidc  v.  Ftnney, 
$4  Go.  317, 


PnbUeation  of  Ordinonoo  —  Reosssity  and  Sof- 
flcionqr,  —  Law  v.  People,  87  111.  385 ;  Mix  v. 
People,  106  111.  435. 

Right  to  Make  Snbsa^uMt  Levy.  —  Where  a 
tax  IS  void  for  failure  to  comply  with  the  statu- 
tory requirements,  a  proper  levy  may  be  made 
subsequently.  Somerset  V.  Somerset  Banking 
Co.,  109  Ky.  549. 

1.  Fropar  Fn&otlonariai  Host  Ezeroise.  —  Hyde 
Park  V.  Ingalls,  87  111.  1 1 ;  Gaddis  v.  Richland 
County.  92  lU.  119;  Webster  v.  People,  98  IIL 
343;  O'Neil  V.  Tyler,  3  N.  Dak.  47. 

8.  Cannot  Badelent«  Power  ~ Calif orMa.— 
Oakland  v.  Carpentier,  13  Cal.  540. 

Georgia.  —  Johnston  v.  Macon,  63  Ga.  645. 

Iowa.  —  Mclnemy  v.  Reed,  33  Iowa  410 ; 
State  V.  Des  Moines,  103  Iowa  76,  64  Am.  St. 
Rep.  157. 

Kentucky.  —  Mercer  County  Ct  v.  Kentucl^ 
River  Nav.  Co.,  8  Bush  (Ky.)  300. 

Michigan.  —  Scofield  v.  Lansing,  17  Mich. 
437. 

Missouri.  —  Ruggles  v.  Collier,  43  Mo.  353; 
St  Louis  V.  Qemens,  43  Mo.  395. 

New  /m«y.  — State  v.  Koater,  38  N.  J.  L. 
308. 

New  York.  —  RoUnson  v.  Dodge,  18  Johns. 
(N.  Y.)  3SI ;  Trumbull  v.  White,  5  Hill  (N.  Y.) 
46 ;  Thompson  v.  Schermerhim,  6  N.  Y.  93,  55 
Am.  Dec.  385 ;  Davis  v.  Read,  65  N.  Y.  566. 

North'  Carolina.  —  Richmond,  etc.,  R.  Co.  V. 
Brogden,  74  N.  Car.  707. 

Texas.  —  See  Bassett  v.  El  Paso,  (Tex.  Civ. 
App.  1894)  28  S.  W.  Rep.  SS4- 

Virginia.  —  Ould  v.  Richmond,  33  Gratt 
(Va.)  471,  14  Am.  Rep.  139. 

TIm  Bapeniion  of  a  County  cannot  delegate 
their  authority  to  license  trades  and  callings  to 
others,  or  make  its  exercise  depend  upon  the 
consent  of  others ;  the  power  vested  in  them 
is  a  public  trust  which  can  be  executed  only  in 
consonance  with  the  general  purposes  of  the 
municipality,  and  in  subordination  to  the  general 
laws  and  policy  of  the  state.  In  re  Quong 
Woo,  13  Fed.  Rep.  339. 

Ddsgation  to  Township  ConunlttM.  —  A  reso- 
lution, at  a  town  meeting,  to  raise  as  much  as 
the  township  committee  shall  direct,  is  illegal 
and  will  be  set  aside.  State  v.  Sickles,  24  N. 
J.  L.  125- 

Where  the  Saty  of  Levving  Taxes  la  Imposed 

on  the  County  Clerk,  its  clerk  cannot  certify  the 
amount  due  from  any  taxpayer,  simply  from  a 
certificate  from  the  ciQr  clerk  as  to  die  city  rate 
of  taxation,  and  without  an  order  from  the 
court.  Kansas  v.  Hannibal,  etc.,  R.  Co.,  81  Mo. 
28s. 

8.  Must  Be  Xode  at  Presorihad  Time  —  Ar~ 

kansas.  —  Martin  v.  McDiarmid,  55  Ark.  213. 

Illinois.  —  Webster  v.  French,  i  z  111.  303 ; 
Cowgill  V.  Long,  15  111.  202;  McLoufthlin  v. 
Thompson,  55  111.  240 ;  Mix  v.  Peorle.  72  III. 
241 ;  People  v.  Cooper,  to  III.  Ann,  ,18^. 

Indiana.— "Dot  v.  McQuilkin,  8  Blackf.  find.) 
335 ;  Wilson  v.  Hamilton  County,  68  Ind.  507. 
And  see  Kratii  v.  Larrew,  104  Ind.  363, 
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provision  as  to  time  is  directory  only,  a  failure  to  comply  strictly  with  it  will 
not  vitiate  the  tax.* 

CoBdlUoaa  Pr^oedmt.  —  In  order  for  the  municipality  to  impose  a  valid  tax, 
the  municipal  authorities  must  comply  with  all  the  conditions  precedent  pre- 
scribed by  the  legislature,  such  as  a  requirement  for  the  submission  of  the  propo- 
sition to  the  voters  or  taxpayers,'  or  the  sanction  or  petition  of  a  designated 
number  of  the  taxpayers,  to  be  affected  by  the  tax,*  or  the  consent  or  recono- 
mendation  of  a  designated  officer,  person,  or  body.*  So,  also,  where  the 
statute  calls  for  an  appropriation  ordinance,  or  certificate,  or  estimate  of  the 
amount  required  to  be  raised,  such  requirement  must  be  fulfilled  or  the  levy 
will  be  invalid.* 


/otva.  —  Scott  V.  Union  Connty,  63  Iowa  583. 
Louiiima.  —  State  v.  Shreveport,  33  La.  Ann. 

"79- 

Maryland.  —  Wells  v.  Hyattsville,  77  Md.  125. 

Mississippi,  —  Beard  v.  Lee  County,  51  Miss. 
542;  Gamble  v.  Witty,  55  Misa.  27;  Smith  v. 
Nelson,  57  Miss.  138;  Harris  v.  Stockett,  58 
Miss.  825 ;  Wolfe  v.  Murphy,  60  Jidiss.  i ; 
Brigins  V.  Chandler,  60  Miss.  862. 

Ttxas.  —  Free  v.  Scarborough,  70  Tex.  673, 

Vermont.  —  Henry  v.  Chester,  15  Vt.  460. 

Ajnendmeat  of  Ori^oal  Levy. — In  McCreadjr  v. 
Lansdale,  58  Miss.  878,  where  a  levy  of  county 
taxes  was  made  at  the  proper  time,  but  at  a 
subsequent  meeting  an  order  was  made  purport- 
ing to  set  aside  the  former  levy,  and  make  a 
new  one  reducing  the  rate,  it  was  held  that,  aa 
the  order  changing  the  levy  did  not  impose  any 
taxes,  but  was  a  mere  reduction  of  the  levy 
made  at  the  proper  time,  it  would  be  considered 
to  be  an  amendment  to  the  former  levy ;  and 
that  the  levy  was  good.  See  also  Fairfield  v. 
People,  94  111.  244. 

A^joomed  Meeting.  —  In  Hubbard  v.  Wtnsor, 
15  Mich.  146,  where  the  law  required  super- 
visors to  act  at  their  session  in  October,  and 
th^  met  in  pursuance  thereof,  bat  fixed  the 
amount  of  taxes  for  the  ensuing  year  at  a  sub- 
sequent adjourned  meeting,  it  was  held  that  the 
session  in  October  embraced  all  adjournments, 
although  they  might  run  into  another  month, 
and  that  the  law  merely  referred  to  it  by  way  of 
designation.  See  also  State  v.  Hannibal,  etc., 
R.  Co.,  101  Mo.  136. 

1.  Oiractory  SUtatM.  —  Periy  County  v. 
Seli|a,  etc.,  R.  Co.,  58  Ala.  546,  65  Ala.  391 ; 
Hill  V.  Wolfe,  a9  Iowa  577 ;  Easton  v.  Savefy, 
44  Iowa  654;  Perrin  v.  Benson,  49  Iowa  335; 
Wells  V.  Burbank,  17  N.  H.  393;  State  ». 
Harris,  17  Ohio  St.  608:  Gearhart  P.  Dixon,  i 
Pa.  St.  224.  See  also  Ohio,  etc.,  R.  Co.  v.  Peo- 
ple, 119  111.  207. 

Duty  to  K ake  Levy  Absolute.  —  In  Peed  D. 
Milikan,  79  Ind.  86,  it  was  held  that  where  the 
law  requires  a  levy  to  be  made  by  a  particular 
session  of  the  board  authorixed  to  make  It,  the 
duty  to  make  the  levy  is  absolute,  and  if  for 
any  reason  there  is  a  failure  to  make  it  at  the 
prescribed  time,  the  power  to  make  it  is  not 
thereby  lost,  but  may  be  afterwards  exercised. 
See  also  Sackett  v.  State,  74  Ind.  486 ;  Gearhart 
V.  Dixon,  1  Pa,  St.  224. 

8.  SabmiMioa  to  Totets.  —  See  infra,  this  sec- 
tion. Submission  to  Popular  Vole. 

S.  RMNritj  ft>r  Fetltlwi — Georgia.  —  Couper  v. 
Rowe,  4a  Ga.  239. 

■IHinoit.  —  People  v.  Oldtown,  88  III.  30s. 


Iowa.  —  West  V.  Whitaker,  37  Iowa  598. 
Kentucky.  —  Covington   v.   Casey,   3  Bash 
(Ky.)  698. 

Maryland.  —  Henderson  v.  Baltimore,  8  Md. 

352. 

Michigan.  —  Steckert  v.  East  Saginaw,  33 
Mich.  104. 

North  Carolina.  —  Cain  v.  Davie  Coun^,  86 
N.  Car.  8. 

Ohio.  —  Robinson  v.  Logan,  31  Ohio  St.  46C. 

f^isconsin.  —  Dean  v.  Madtaon.  9  Wia.  403; 
State  V.  Portage,  13  Wis.  563;  Jenkins  v.  Rode 
County,  15  Wis.  11. 

SafBdenoy  of  FatitioB.  —  See  the  titles  Ud- 
NiciPAL  Aid,  vol.  20,  p.  1107;  Local  Oftiok, 
vol.  19,  p.  497  ft  seq.;  Special  or  Local  As- 
sessments, vol.  25,  p.  1207  et  seq. 

Kare  Ambigiii^  w  Umtrtaisty  In  th0  Mil— 
olo^  of  a  petition  for  an  appropriation  will  not 
vitiate  the  levy  of  the  tax,  when  it  is  apparent 
that  no  interested  party  was,  or  could  be,  mis- 
led or  deceived  thereby,  or  could  misapprehend 
the  intention  and  purpose  of  the  petitioners. 
Scott  V.  Hansheer,  94  Ind.  1 ;  Jusaen  v.  Lake 
County,  95  Ind.  567. 

Certlfloate  of  Asssnt — OondviiTCiMi. — Wfa  ere 
commissioners  are  appointed  for  the  pnrpose  of 
procuring  the  assent  of  a  designated  munber  of 
dectors,  their  certificate,  executed  and  recorded 
as  required  by  law,  is  conclusive  as  to  all  mat- 
ters committed  to  them,  and  concludes  all  ques- 
tions as  to  the  assenting  of  the  required 
majority.  St.  Johnsbury  First  Nat.  Bank  w. 
Concord,  50  Vt.  357- 

4.  Consent  or  BsooBMsadatloa.  —  R^olds  v. 
Lofton,  18  Ga.  47;  Bartow  v.  Ordinary,  47  Ga. 
'  639;  Solomon  v.  Tarver,  53  Ga.  405;  State  v. 
Wabash,  etc.,  R.  Co.,  97  Mo.  396;  Kitchen  v. 
Smith.  toT  Pa.  St.  45a, 

Fallnra  sr  Bsfnsal  to  Bseommand.  —  Under  stat* 
utes  requiring  certain  taxes  to  be  levied  only 
upon  a  recommendation  of  some  designated 
board  or  body,  if  such  board  or  body  fails  or 
refuses  to  recommend  a  tax  sufficient  to  pay  the 
necessary  current  expsnsea,  and  aiqr  debts  that 
may  be  in  judgment  against  the  raonicipality,  it 
may,  as  a  general  rule,  levy  a  tax  of  its  own 
motion  sufficient  to  meet  such  expenses  and  lia- 
bilities. See  Waller  v.  Perkins,  $2  Ga.  333: 
Couper  V.  Rowe,  43  Ga.  339;  Amett  v.  GrifBn. 
60  Ga.  349. 

ft.  AppropilatloB  Ordlnsnoa,  OartUeats,  or  Esti- 
mats.  —  Sute  v.  Gadsden  County.  17  Fla.  418; 
Misner  v.  Bullard.  4.1  ni.  470 :  Weber  v.  Ohio, 
etc.,  R.  Co.,  to8  111.  4SI :  Riverside  Co.  *. 
Howdl,  113  111-  *S6',  Smitii  v.  Crtttenden.  16 
Mich.  153;  Hogelskamp  V.  Weeks,  37  Nneh.4a3: 
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r.  Irregularities  and  Inporualities.  —  While  a  departure  in  any 
material  respect  from  the  legislative  requirements  is  fatal  to  an  attempt  to 
exercise  the  taxing  power,  mere, irregularities  or  informalities  not  going 
to  the  substance  will  usually  not  be  allowed  to  defeat  the  tax.' 


State  V.  Harvey,  la  Neb.  31 ;  Burlington,  etc.,  R. 
Co.  V.  Lancaster  County,  12  Neb.  324 ;  Burling- 
ton, etc.,  R.  Co.  V.  Saunders  County,  16  Neb. 
Its;  Arnold  v.  Juneau  County,  43  Wis.  627. 

But  see  Raley  v.  Guinn,  76  Mo.  263,  vhere  the 
failure  of  the  county  court  to  ascertain  and 
enter  of  record  the  sum  necessary  for  couaty 
pnrposes,  before  levying  a  tax,  was  held  but  an 
iiregulariQr  not  inTaUdating  the  entirs  county 
levy. 

SolBoianoy  of  Tonn.  —  See  State  v.  Gadsden 
County,  17  Fla.  418;  Gage  v.  Bailey,  102  III.  11  ; 
Hogelskamp  v.  Weeks,  37  Mich.  433;  Harding 
V.  Bader,  75  Mich.  316;  Burlington,  etc.,  R.  Co. 
V.  Lancaster  County,  la  Neb.  324;  Dent  v. 
Bryce,  16  S.  Car.  i. 

A  Uwj  Kudo  is  EX06M  of  tha  PoUidud  EaU- 
nttt  ii  not  ,void  in  Nebraska,  tbou^  the 
county  commiBsioners  are  rendered  liable  for  the 
penalty  prescribed,  for  including  such  excess  in 
their  levy.    State  V.  Wise,  12  Neb.  313. 

But  in  Mcintosh  v.  People,  93  111.  540,  it  was 
held  that  the  amount  stated  in  the  appropriation 
ordinance  was  a  limit  upon  the  amount  that 
could  be  levied,  although  it  was  not  essential 
that  the  whole  of  such  amount  be  levied. 

TUm  FillagCntlflnti.  — In  Smith  v.  Crit- 
tenden, 16  MicL  isa,  a  atatute  directing  a  cer- 
tificate to  the  supervisors  of  the  township  of 
town  indebtedness,  to  be  filed  on  or  before  the 
first  Monday  of  October  to  each  year,  was  held 
to  be  directory,  and  a  tax  levied  upon  a  certifi- 
cate filed  after  the  first  but  before  the  second 
Monday  was  held  valid.  See  also  Chiniquy  v. 
People.  78  lU.  570 ;  Thatcher  v.  People,  79  HI- 
i97. 

In  IIHnoU,  if  the  certificate  is  not  filed  in 
season,  the  levy  cannot  be  made  in  any  succeed- 
ing year  for  back  taxes.  Weber  v.  Ohio,  etc,  R. 
Co.,  ro8  111.  451.  And  see  Sbawneetown  First 
Nat.  Bank  v.  Cook,  77  HI.  622 ;  Mix  v.  People 
72  111.  241. 

1.  Infonnalltlat  and  bregnlarities  Do  Hot  In- 

valldttt —  Calif omia.  —  Lake  County  v.  Sulphur 
Bank  Qoickailver  Min.  Co.,  66  Cal.  17.  And  see 
O'Grady  v.  Barohisel,  23  Cal.  287. 

lUinois.  —  State  v.  Allen,  43  111.  456 ;  Clayton 
r.  Chicago,  44  111.  280 ;  Mix  v.  People,  72  111. 
241 ;  Buck  V.  People,  78  III.  560 ;  Thatcher  v. 
People,  79  111.  597 ;  Davis  ir.  Brace,  82  III.  54a ; 
Law  p.  People,  87  111.  38s;  Edwards  v.  People, 

88  m.  340. 

Indiana.  —  Bittioger  v.  Bell,  65  Ind.  445; 
Mustard  v.  Hoppeaa,  6g  Ind.  324 ;  Peed  v.  Milli- 
kan,  79  Ind.  86. 

Iowa.  —  West  v.  Whitaker,  37  Iowa  598;  Mil- 
waukee, etc.,  R.  Co.  V.  Kossuth  County,  41  Iowa 
57;  Tallman  v.' Cooke,  43  Iowa  330;  Sioux  City, 
etc.,  R.  Co.  V.  Osceola  County,  45  Iowa  176; 
Snell  V.  Ft.  Dodge,  45  Iowa  $641  Casady  v. 
Lowry,  49  Iowa  523;  Bartemeyer  v.  Rohlfa,  71 
Iowa  5S2. 

Kamtu, — Jefferson  County  v.  Johnson,  23 
Kam.  yty ;  Tenington  v.  Riekershauser,  41  Kan. 
486. 

MieUgam, — Com  v.  Dean,  16  Mich.  12;  Up- 


ton V.  Kennedy,  36  Mich.  215;  Wattles  v. 

Lapeer,  40  Mich.  624 ;  Silsbee  v.  Stockle,  44 
Mich.  561 ;  Boyce  v.  Auditor  Gen.,  90  Mich.  314. 

Minnesota.  —  See  St.  Louia  County  v.  Nettle- 
ton,  32  Minn.  356. 

Missouri,  —  See  State  v.  Hannibal,  etc.,  R. 
Co.,  loi  Mo.  136. 

Nebraska.  —  State  v.  Wise,  12  Neb.  313;  Bur- 
lington, etc.,  R.  Co.  V.  Lancaster  County,  12  Neb. 
324;  Hull  V.  Kearney  County,  13  Neb.  539. 

Texas.  —  Labadie  v.  Dean,  47  Tex.  90 ;  Texas, 
etc.,  R.  Co,  V.  Harrison  County,  54  Tex.  119. 
Vermont.  —  Henry  v.  Chester,  15  Vt.  460. 
By  Statute  in  some  states  it  is  provided  that 
informalities  which  do  not  prejudice  the  sub- 
stantial rights  of  the  taxpayers  shall  not  vitiate 
the  tax.  Spring  Valley  Coal  Co.  v.  People,  157 
111.  543 ;  People  V.  Chicago,  etc.,  R.  Co..  189  111. 
397;  Auditor-Gen.  v.  Sparrow,  116  Mich.  574. 
^d  see  Southern  Warehouse,  etc.,  Co.  v.  Me- 
chanics' Trust  Co.,  (Ky.  1900)  56  S.  W.  Rep. 
162. 

Such  statutes  are  to  be  liberally  construed 
for  the  purpose  of  sustaining  the  tax.  Auditor- 
Gen.  V.  Hutchinson,  113  Mich.  245. 

Biieetory  Provlalona  in  a  statute  need  not  be 
strictly  followed.  State  v.  West  Duluth  Land 
Co.,  75  Minn.  456;  Wingate  v.  Ketner,  8  Wash. 
94. 

Oeaination  of  Tax  Hot  MMOiiaL  —  A  levy  is 
legal  if  made  for  a  proper  purpose  without  ref- 
erence to  the  name  by  which  the  tax  is  desig- 
nated. Burlington,  etc.,  R.  Co.  v.  Cass  County, 
16  Neb,  136. 

Saffldent  Desoriptlen  of  Tax.  —  In  Shontz  v. 
Evana,  40  Iowa  139,  it  was  held  that  the  levying 
of  a  tax  described  as  "  railroad  tax,  five  mills," 
is  sufficiently  explicit,  when  the  purpose  and  ob- 
ject of  the  tax  and  the  benefidary  corporation 
can  be  ascertained  aliunde. 

Where  tha  Levy  Is  Capable  of  Being  Constmed 
as  Based  on'  Either  of  Two  Acts,  if  it  would  be 
valid  under  one  but  not  the  other,  that  con- 
struction will  be  adopted  which  will  sustain  the 
levy.   Lima  V.  McBride,  34  Ohio  St.  338. 

Intent  to  Kako  Isvy  uadar  Other  Lav.— 
Where  there  is  a  law  authorizing  a  levy,  'the 
levy  is  valid,  even  though  it  was  intended  to  be 
made  under  a  different  law.  Davis  v,.  Brace,  82 
111.  542. 

Pteanmptlon  In  Tavor  of  Begnlarity.  —  In  the 

absence  of  any  showing  to  the  contrary  it  will 
be  presumed  that  in  imposing  the  tax  the  mu- 
nicipality haa  observed  all  the  statutory  requi- 
sites. Fonda  v.  Louisville,  (Ky.  1899)  40  S.  W. 
Rep.  78s;  Powell  v.  Louisville,  (Ky.  iSgg)  53 
S.  W.  Rep.  798;  Sherley  v.  Louisville.  (Ky. 
1899)  53  S.  W.  Rep.  530  ;  Southern  Warehouse, 
etc.,  Co,  V.  Mechanics'  Trust  Co.,  (Ky.  kjoo)  56 
S.  W.  Rep.  162 ;  Auditor  Gen.  v.  Hutchinson, 
173  Mich.  24^;  Berry  v.  San  Antonio.  (Tex. 
Civ.  App.  1898I  46  S.  W.  Rep.  273.  And  see 
KetiVuk.  etc..  Bridge  Co.  v.  People,  161  HI.  132. 

BnAoisnt  Compllanos.  —  In  the  following  cases 
the  requirements  of  the  statutes  were  held  to 
have  been  sufficiently  complied  with:   Otis  v, 
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d.  Effect  of  Partial  Invauditv.  —  In  some  courts  the  view  has  been 
maintained  that  a  levy  which  Is  illegal  as  'to  part  is  wholly  void.*  But, 
according  to  the  weight  of  both  reason  ^nd  authority,  a  tax  levy  containing 
illegal  items  will  not  be  entirely  invalid  if  the  part  which  is  legal  can  be 
sL'parated  from  that  which  is  illegal,*  though,  if  the  parts  be  not  separable, 
the  tax  is  void  in  toto.* 

4.  Compellinff  Ex«rDiwof  Taxixig  Power — a.  Legislative  Compulsion  — 
Hattan  of  Omtnl  PnbUo  Intweit. — As  regards  matters  of  general  interest,  and  duties 
which  municipalities  owe  to  the  state  at  large,  the  control  of  the  latter  is  com- 
plete, and  the  legislature  may,  by  mandatory  act,  compel  the  levy  of  a  tax 
necessary  to  the  performance  of  such  public  duties  and  functions  as  fall  within 
the  general  scope  and  object  of  the  municipal  organization.*  Thus,  the  leg- 
i:ila.ure  may  compel  the  corporation  to  levy  taxes  for  the  construction  of  a 
highway,'  or  of  a  bridge,*  or  for  the  improvement  of  a  river  or  harbor  within  its 

202;  People  V.  Flagg,  46  N.  Y.  401;  Duanes- 
burgh  V.  Jenkins,  57  N.  Y.  177;  State  v.  Frank- 
lin County,  35  Ohio  St.  458;  Newman  v.  Jua- 
tices,  5  Sneed  (Tenn.)  695.  See  also  People  v. 
Burr,  13  Cal.  343;  Shaw  v.  Dennis,  10  III.  405: 
Slack  V.  Maysville,  etc.,  R.  Co.,  13  B.  Uoo. 
(Ky.)  1;  Cora.  v.  Newburyport,  103  Mass.  129; 
State  V.  Tappan,  29  Wis.  664,  9  Am.  Rep.  622. 
And  as  to  legislative  control  over  municipal  cor- 
porations in  general,  see  the  tiUe  MuHlcirJtl. 
COBPORATIONS,  vol.  20,  p.  I2l8. 

Kudatoi^  Sutnts.  —  In  Phelps  v.  Lodge,  60 
Kan.  123,  It  was  beld  that  a  statute  proridiiig 
that  the  city  council  "  may "  provide  for  die 
payment  of  the  city's  debts  was  mandatory,  the 
"  may  "  being  construed  as  "  must." 

The  L^lslatnre  Can  Compel  Loeal  ImproTementi 
which,  in  its  judgment,  will  promote  the  health 
of  the  people  and  advance  the  public  good,  and 
in  the  exercise  of  this  power  it  may  abate 
nuisances,  construct  and  repair  highways,  open 
canals  for  irrigating  arid  districts,  and  perfonn 
many  other  similar  acta  for  the  public  good,  all 
at  the  expense  of  those  who  are  to  be  chiefly 
and  more  immediately  benefited  by  the  improre- 
ment.  Hagar  v.  Yolo  County,  47  Cal.  22a ; 
Hagar  v.  Reclamation  Dist.  No.  108,  iii  U.  S. 
701.  See  generally  the  title  Special  or  Local 
Assessments,  vol.  25,  p.  1166.  And  it  may 
compel  the  pasrment  of  the  police  expenses. 
State  V.  St.  Louis  County  Ct..  34  Mo.  546-  And 
see  Baltimore  v.  State,  15  Md.  376,  74  Am.  Dec. 
572;  People  V,  Mahaney,  13  Mich.  481. 

lossM  Caoied  by  Slot. —  Statutes  which  will 
result  in  requiring  contributions  from  the  tax- 
payers of  local  communities  to  make  good  tosses 
of  persons  who  have  suffered  throng  the  acts 
of  rioters,  are  constitutional  and  val|d  and 
within  the  general  scope  of  legislative  authority. 
Darlington  v.  New  York,  31  N.  Y.  164,  88  Am. 
Dec.  248. 

Damage  Oawwd  by  Bemoval  of  County  Seat.  — 

The  legislature  may  compel  a  county  to  pay 
the  damages  resulting  to  the  property  owners 
of  a  town  from  the  removal  of  the  county 
seat  therefrom.  Wilkinson  v.  Cheatham,  43  Ga. 
258. 

8,  for  CimstniotieiL  of  Htghway. —  People  v. 

Flagg,  46  N.  Y.  401. 

8.  ConstniRtion  and  Xaintenance  of  Brid^. — 
Talbot  County  v.  Queen  Anne's  County,  50  Md. 
245.  In  this  case  the  bridge  was  located  within 
the  limits  of  another  county,  but  the  tax  was 
sustained  on  the  ground  that  its  purpose  was 
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People,  196  111.  542;  Burch  v.  Owensboro,  (Ky. 
1896)  36  S.  W.  Rep.  12;  Lord  v.  Cooper,  19  N. 
Y.  App.  Div.  535 ;  People  v.  Sdioonover,  47  N. 
Y.  App.  Div.  278;  People  v.  Wri^t.  68  Hun 
(N.  Y.)  264;  Henderson  v.  Hughes  County,  13 
S.  Dak.  576. 

1.  Lory  IU««1  In  Part  Wholly  Void.  —  See 
Basnett  v.  Jacksonville,  ig  Fla,  664;  Elwell  v. 
Shaw,  I  Me.  339 ;  Gerry  v.  Stoneham,  i  Allen 
(Mass.)  319;  Lacey  v.  Davis,  4  Mich.  140,  66 
Am.  Dec.  524;  Case  v.  Dean,  16  Mich.  12;  Hall 
T'.  Kellogg,  16  Mich.  13s;  Rogers  v.  White,  68 
Mich.  10;  Hewitt  v.  White,  78  Mich.  117; 
Gamble  v.  Witty,  55  Miss.  26;  Capital  State 
Bank  v.  Lewis,  64  Miss.  727;  Wells  v,  Burbank, 
17  N,  H.  393;  State  v.  Hagood,  13  S.  Car.  46; 
Dean  V.  Lufldn,  54  Tex.  265  ;  Drew  v.  Davis,  10 
Vt.  506,  33  Am.  Dec.  213;  Johnson  v.  Colbum, 
36  Vt.  693.  And  see  supra,  this  section,  Effect 
of  Taxation  in  Excess  of  Limit. 

8.  VotWhollrToidlfBspanUe— ^rftrnMOf.— 
Vance  v.  Little  Rock.  30  Ark.  435. 

California.  —  Jones  v.  Gillii,  43  CaL  541; 
Stokes  V.  Geddes,  46  Cal.  17;  De  Freraery  c 
Austin,  S3  Cal.  380. 

Illinois.  —  State  v.  Allen,  43  111.  456 ;  Allen  v. 
Peoria,  etc.,  R.  Co.,  44  111.  85  ;  Laflin  v.  Chicago, 
48  111.  449;  People  v.  Nichols,  49  III.  517;  Mix 
f .  People,  72  111.  241 ;  Law  v.  People,  87  IlL 
385;  Fuller  V.  Heath,  89  111.  296. 

looMi.  —  Eldridge  v.  Kudil,  ay  Iowa  160; 
Parker  v.  Sexton,  29  Iowa  421 ;  Solly  V.  Kttehl, 
30  Iowa  275  ;  Hurley  v.  Powell,  31  Iowa  64 ; 
Rhodes  v.  Sexton,  33  Iowa  540. 

Nebraska.  —  Burlington,  etc,  R.  Co.  v.  York 
County,  7  Neb.  487. 

New  Hampthirt.  —  Taft  v.  Barrett,  58  N.  H. 
447. 

New  Jersey.  —  State  i>.  McClurg,  27  N.  J.  L. 
253;  Press  Printing  Co.  v.  Assessors,  51  N.  J. 

L.  75. 

Ohio.  —  Cununings  v.  Fitch,  40  Ohio  St.  $6. 
Pennsylvania.  —  Dietrick  v.  Mason,  57  Pa.  St. 

40. 

Tennessee.  —  Bright  v,  Halloman,  7  Lea 
(Tenn.)  309. 

S.  If  lasaparable  Entlr*  Levy  Void.  —  Worthen 
V.  Badgett,  32  Ark.  496;  Hubbard  v.  Brainard, 
35  Conn.  563 ;  First  Ecdeuastical  Soc.  v.  Hart- 
ford. .^8  Conn.  274:  State  v.  Humphreys,  25 
Ohio  St.  520.  And  see  Bailey  v.  Haywood.  70 
Mich.  tR8. 

4.  Legislature  Kay  Compel  levy  of  Tax.  — 
People  V.  Detroit,  28  Mich.  228,  15  Am.  Rep. 
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limits/  or  to  pay  municipal  debts.'  But  a  municipality  cannot  be  compelled 
to  incur  debts  exceeding  in  amount  a  limit  imposed  upon  its  taxing  power  by 
the  constitution." 

Fusly  Local  lUttan.  —  As  regards  property  rights  and  matters  of  exclusively 
local  concern,  it  is  generally  deemed  to  be  beyond  the  authority  of  the  legisla- 
ture to  compel  the  exercise  of  the  municipal  taxing  power.*  Thus,  it  has 
been  held  that  the  legislature  cannot  compel  a  municipality  to  tax  for  private 
purposes,*  or  to  incur  a  debt  or  issue  its  bonds  for  local,  corporate  purposes 
without  its  consent/  or  to  bear  burdens  in  respect  to  matters  not  strictly 
municipal  which  other  counties  or  towns  are  not  required  to  bear.'  But  some 
cases  recognize  the  right  of  the  legislature  to  control  municipalities  even  as  to 
purely  local  affairs.** 

b.  Judicial  Compulsion.  —  The  authority  of  the  courts  to  compel  muni- 
cipal corporations  to  exercise  the  taxing  power  has  already  been  discussed 
under  another  title.* 

5.  Sabmiasion  to  Popular  Tote — a.  Power  of  Legislature  to  Submit 
Decision  to  Voters.  —  It  was  formerly  held  in  some  jurisdictions  that  a 
statute  not  to  become  eflfective  until  approved  by  the  voters  of  the  locality 
to  be  affected  thereby  was  an  unauthorized  delegation  of  legislative  functions, 
but  according  to  the  great  weight  of  modern  authority  such  statutes  are  valid 
if  they  contain  a  complete  declaration  of  the  legislative  will  and  only  require 
the  approval  of  the  voters  to  make  them  operative.*"  But  the  submission  to 
the  people  of  a  mere  plan  or  project  of  the  law  imposing  a  tax,  for  their  adop> 


not  only  public,  but  the  object  was  at  the 
same  time  local  in  its  character  and  of  special 
and  peculiar  interest  to  the  people  to  be  taxed. 

1.  bproToneat  of  Bivar  or  Harbor.  —  Kimball 
V.  Mobile  Coun^,  3  Woods  (U.  S.)  5SS>  wherrin 
it  was  held  that  the  fact  that  the  county  was 
▼itally  interested  in  the  improvement  was 
sufficient  to  justify  the  improvement,  although 
other  counties  and  the  state  at  large  would 
derive  benefit  therefrom. 

2.  To  Pay  Honioipal  Debta.  —  Dunnovan  v. 
Green,  57  111.  63;  Decker  v.  Hughes,  68  ilL 
33- 

KonI  OUigatien.  —  The  legislature  can  compel 
the  municipality  to  pay  a  demand  which  in 
good  conscience  it  ought  to  pay,  though  there 
be  no  legal  liability  to  pay  it.  Sinton  V.  Ash- 
bury,  41  Gal.  535;  Union  Tp.  v.  Rader,  39  N. 
J.  L.  S09. 

QnaitioB  of  Obllgatimt  a  Jodloial  Ono.  —  But  the 

power  to  decide  whether  a  municipality  is  under 
a  legal  obligation  to  pay  a  claim  is  a  judicial 
one  which  must  be  exerdsed  tqr  the  cotuts 
alone.  State  v,  Tappan,  29  Wis.  664,  9  Am. 
Rep.  622. 

5.  But  a  municipality  cannot  be  compiled  to 
incur  debts  exceeding  in  amount  the  constitu- 
tional limit.  People  v.  Chicago,  51  111.  19,  x 
Am.  Rep.  278. 

4.  Parel7  Loeal  Xatton.—  People  v.  Detroit, 
38  Mich.  228.  See  also  State  v.  Haben,  aa  Wis. 
660.   And  see  the  title  Mumicipai.  Omtobat 

TIONS,  vol.  20,  p.  1219. 

6.  Cannot  Compel  Tax  for  Frlrata  Plirpoiei. — 

State  V,  Foley,  30  Minn.  350. 

6.  Debt  on  Bond  Iisae  for  Looal,  Corporato  Pnr- 
pOMt.  —  People  V.  Chicago,  51  111.  17,  2  Am. 
R^  378;  Slnght  V.  People,  74  HI.  47;  Wil- 
liams V.  Roberts,  88  111.  11 ;  Brunswick  v.  Litch- 
field, Me.  28;  Bowdoinham  v.  Richmond,  6  Me. 
112;  19  Am.  Dec.  197;  Hampshire  County  v. 
Franklin  County.  16  Mass.  76. 


Unoonstltntional  Aot.  —  A  mandatory  act  re- 
quiring a  town  to  issue  bonds  and  exchange 
tiie  same  for,  or  invest  the  proceeds  of  a  sale 
thereof  in,  the  stock  of  a  railroad,  is  uncon- 
stitutional. People  V.  Batcbellor,  53  N.  Y.  128, 
13  Am.  Rep.  480. 

7.  Burdens  Hot  Borne  br  Other  Xanidpalltles. — 
State  V.  Tappan,  29  Wis.  664,  9  Am.  Rep.  622, 
And  see  Callam  v.  Saginaw,  50  Mich.  7. 

t.  See  the  title  Municipal  Corporations, 
vol.  20,  p.  1220,  note  2.  See  also  People  v. 
Flagg,  46  N.  Y.  401,  wherein  it  was  said  that 
wherever  the  legislature  can  authorize  a  town 
to  incur  a  debt,  it  may  direct  this  to  be 
done. 

9.  See  the  title  Mandamus,  vol.  19,  p.  S64. 

10.  SnbmisfioD  to  Voters  Not  Delegation  of  Leg- 
islative Fnnotion.  —  People  v.  Burr,  13  Cal. 
343;  Cheaney  v.  Hooser,  9  B.  Mon.  (Ky.)  330; 
Alcorn  v.  Hamer,  38  Miss.  653 ;  Qarke  v. 
Rochester,  24  Barb.  (N.  Y.)  446;  Louisville, 
etc.,  R.  Co.  V.  Davidson  County  Ct,  i  Sneed 
(Tenn.)  637;  Winston  v.  Tennessee,  etc.,  R. 
Co.,  I  Baxt.  (Tenn.)  60;  Bull  v.  Read,  13 
Gratt  (Va.)  78.  See  the  titles  Local  Option, 
vol.  19,  p.  489  el  seq.;  Statutes,  vol.  26,  p. 

Xi^  Kot  Bahmit  Tax  in  Ezoeea  of  Limit.—  No 
authority  exists  to  submit  to  electors  of  a 
county,  the  question  of  voting  taxes  in  excess 
of  the  limit  fixed  by  law,  and  taxes  levied  under 
sncb  proposition  are  illegal  and  may  be  en- 
joined. Burlington,  etc.,  R.  Co.  v.  Clay  County, 
13  Neb.  367. 

Minnesota  —  To  Whom  Babmlssion  Proper.  — 
In  Minnesota,  under  the  constitution,  the  legis- 
lature cannot  authorize  any  person  or  class  of 
persons  other  than  the  electors  or  officers  chosen 
by  the  electors  of  the  town,  to  determine  what 
action  the  town  will  take  in  any  particular  case 
requiring  local  taxation.  Harrington  v.  Plain- 
view,  37  Minn.  334. 
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tion  or  regulation,  is  an  unconEftitutionsd  delegation  of  power  to  tax." 

Necessity  for  Approval  of  Taxpayers.  —  In  the  absence  of  any 
constitutional  restriction  the  legislature  can  authorize  municipal  corporations 
to  incur  obligations  and  raise  revenue  without  the  approval  of  the  taxpayers 
and  voters  generally;*  but  a  vote  of  the  persons  interested  is  frequently 
required  as  a  condition  precedent  thereto,'  and  where  this  is  the  case,  no  valid 
tax  can  be  levied  without  a  submission  of  the  proportion  to  the  voters  in 
conformity  with  the  requirements  of  the  statute.* 


1.  Uaooaltitntlonal  Delagatisa  of  tvwtr. —  Al- 
corn V.  Hamer,  38  Miu.  653.  And  for  a  full 
treatment  see  tlie  title  Local  Option,  vol.  19, 

p.  486. 

Th«  Tnw  DMaetlsii  is  betweca  tbe  ddegmtioa 

of  power,  to  make  tke  law  whidi  necessarily 
involves  tbe  discretion  as  to  what  it  shall  be, 
and  conferring  the  authority  or  discretion  as 
to  its  execation  to  be  exerciked  under  mad  in 
pursuance  of  law.  Lafayette,  etCq  R.  Co.  v. 
Geiger,  34  Ind.  185. 

Evm  Wlnre  tin  Mt^arilj  TotM  In  Tarw  of  • 
Tax,  it  cannot  be  mutained  if  Vhe  law  au- 
thorizing it  be  tmcoostitutiMial,  since  tbe 
minority  would  thereby  be  deprived  'of  their 
property  without  due  process  of  law.  Ander- 
son V.  HiH,  S4  Mich.  477, 

8.  Approral  of  Tai^en  Swt  Imotlal  — 
United  States.  —  Roberts  v.  Bolles,  loi  U.  S. 
126;  Livine^ton  County  v.  Dwiiagtoa,  loi  U. 
S.  407. 

Illinois.  —  KeitfasbaTE  v.  Fridc,  34  III*  405  ; 
Mianer  v.  BnUard,  43  IH.  470 ;  Marsball  v. 
SilHman,  61  111.  218  i  People  c  firislin,  80  'in. 
423 ;  Quincey,  etc.,  R.  Co.  v.  Morris,  84  III.  4r6. 

Michigan.  —  Bay  City  v.  State  iSreaBOMr,  23 
Mich.  503 ;  Callam  v.  Saginaw,  50  Mich.  7. 

Missouri.  —  St.  Lowis  v.  CEters,  36  Mo.  456. 

New  Korft.  — People  v.  Flagg,  46  N.  Y.  401. 

North  Carolina.  —  Manly  v.  Raleigh,  4  Jones 
Eq.  (57  N.  Car.)  370 ;  Evans  v.  CmBbedsnA 
County,  89  N.  Car.  154 ;  Halcombe  ff.  Hsywoo< 
County,  89  N.  Car.  346. 

Tennessee  McCallie    v.    Chattanooga,  3 

Head  (Tena.)  317. 

See  also  the  titles  TAvrncvnx.  Am,  voL  so, 
pp.  lo&g,  1107;  MuNicrPAi,  Secukkties,  vol.  ai, 
p.  47 ;  Special  or  Local  AsSBSsmrrs,  voL  as, 
p.  1307. 

19m  LsgUtator*  May  BapatI  a  law  aolborizing 

a  submission  to  tbe  voters,  although  tbe  vote 
has  been  taken.  Covington,  etc.,  R.  Go.  v. 
Kenton  County  Ct.,  12  B.  M<m.  (Ky.)  150. 

Iffflot  of  Advene  Tote  nndar  Fanner  fltatote.  — 
A  statute  imposhig  a  tax  upon  a  town  is  not 
invalid  because,  by  a  former  statute,  the  ques- 
tion whether  a  tax  ^should  be  levied  for  the  same 
purpose  had  been  submitted  to  electors  of  the 
town,  and  had  been  advers^  determined  by 
them,  Gnilford  v.  Chenango  CouMy,  13  N. 
Y.  143. 

8.  Tola  Preqneatty  ftaqotrei. —  Venice  v.  Mvr- 
dock,  Q2  U.  S.  494 ;  Burr  v.  Carbondale,  76  I'll. 
45S;  Slack  v.  MaysviHe,  etc.,  R.  Co,,  13  B. 
Mon.  (Ky.)  1  ;  Bullodc  v.  Curry,  2  Mrt.  (Ky.) 
171;  Starin  v.  Genoa,  23  N.  Y.  439;  -Duanee- 
burgh  V.  Jeifkins,  57  N.  Y.  177 ;  Cincinnati,  '«te., 
R.  Co.  V.  Ohrton  County,  i  Ohio  St.  77 ;  Louia- 
ville,  etc.,  K.  Co.  v.  Davidson  County,  Ct.,  i 
Sneed  (Tenn.)  637 ;  San  Antonio  v.  Jones,  28 
Tex.  19.   See  also  the  titlea  Municipal  Aid, 


vol.  30,  pp.  1089,  1 107;  Municipal  SscnaiTias. 
vol.  21,  p.  46;  Special  os  Local  Assessments, 
vol.  25,  p.  1307-  And  sec  generally  the  tide 
Local  Optiok,  voL  19,  p.  486. 

IljnutisK  t*  BMtnia  tkaTola — An  iiqunc- 
tion  will  not  issue  at  the  instance  of  the  tax- 
payers of  a  municipality,  to  prevent  the  officers 
thereof  from  holding  an  elertion  under  legis- 
lative aattKirity,  to  enable  ibe  eitlBens  to  vote 
to  levy  or  not  to  levy  a  certain  tax  on  tbf  Si- 
selves.  Reudanez  v.  Kew  Orleans,  39  La.  Ana. 
271. 

ft.  MmmXUi      EawdM  sf  Tnioff  Vmpv— 

United  States.'— V.  S.  v.  Kew  Oieans,  a 

Woods  (U.  S.)  230. 

Alabama.  —  Stein  v.  Mobile,  24  Ala.  591. 

Arleansas.  —  Cairo,  etc.,  R,  Co.  v.  Paries,  32 
Arte.  131;  Wortben  v.  BIo<^tt,  32  AA 
Cole  V.  Blackwell,  38  Ark.  271. 

CaiiformiM,  —  People  v.  Castro,  S9  CaL  65. 

•Georgia.  —  Spmm  v.  Wdbsfler  Conn^,  «4  Gs- 
.498. 

fltinois.  —  School  3>iTCctor8  v.  Peglonan,  76 
in.  189;  Thatcher  t>.  People,  93  M.  940;  Watts 

V.  McCleave,  t6  I^.  App.  272. 

Iowa.  —  Iowa  R.  Land  Co.  v.  Woodbnry 
Comity,  39  Iowa  173;  Bartemeyer  v.  'tLMf% 
71  Iowa  583. 

/ftfftfKcAy.  —  Bullock  v.  Curry,  a  Met.  (Ky.) 
173;  Slack  V.  Maysville,  «tc,  R.  Co.,  13  B. 
Mon.  (Ky,)  i. 

Mississippi.  —  Hawkins  v.  Carroll  County,  50 
Miss.  735. 

New  Hampshire.  —  Lisbon  c,  BaA,  21  N.  H. 

319- 

New  York.  —  Starin  v.  Genoa,  23  N.  V.  43*: 
People  V.  Ft.  Edward,  70  N.  Y.  28. 

North  Cm-otina.  —  Wilson  v.  Board  «f  Aider 
awn,  74  N.  Car.  746 ;  Toofccr  v.  Raleigth,  75  ^■ 
Ckr.  267. 

Teiftu.  —  'Ft.  Worlh  v.  Davis,  S7  Tex.  s*S- 

'Vermvni.  —  Henry  v.  Chester,  15  Vt  4*«: 
Bowen  v.  King,  34  Vt.  156 ;  Laraaille  Valley  R- 
Co.  V.  Fairfield,  51  Vt.  257. 

Tbe  WOrfl  "ftasnft,^*  when  used  with  Tcferescc 
to  the  levy  of  a  tax  with  the  assent  of  fte 
cleotors,  or  of  'eome  board  -m  body,  must  "be 
given  its  usual  and  ordinary  signification,  Ast 
is,  agFeeifig  or  -consenting  to ;  and  this  can  be 
manifested  only  in  an  election  by  actoal  vote. 
tia^ifnnE  v.  Cirrroll  County,  50  Miss.  73s. 

What  Does  Kot  Cttra  OBdasion.  — Tbe  erectioii 
nf  a  flchoolhouse,  wftbout  a  st^mtssion  to  a 
vote  of  tbe  people",  is  not  cured  "by  a  vote  to 
dtffray  the  expenses,  or  by  the  aeceptaDce  md 
use  of  the  building.  School  Directors  r. 
man,  76  HI.  t8q. 

KgIA  tafaansM  Amonat  ▼otaL —  A  towmliip 
tax  exceeding  the  amount  -voted  by  the  towo- 
^ip  may  be  snstained  on  the  presmnptkm  Alt 
the  township  board  -haB  -exercised  Its  auuutt 


W8 


Volume  XXVIL 


Digitized  by 


Google 


TAXAT/OH. 


Sobmiidon  to  Popular 


The  PropodtioBi  MOtt  mqunay  SataltMl  to  popular  vote  are  those  in  regard  to 
municipal  aid  to  public  enterprises/  and  for  public  school  purposes.' 

Za  Cum  of  VnUls  fiD|nT«iugitt  the  operation  of  the  law  is  generally  conditional 
on  the  petition  of  a  specified  proportion  of  the  property  owners  to  be  aSected 
thereby.* 

c.  NOTICE  OF  Election  — V«aMtlyte.  — When  a  vote  for  a  tax  for  any 

purpose  is  to  be  taken,  due  notice  or  waminf  of  the  time,  place,  and  purpose 
thereof  must  be  given  in  the  manner  prescribed,*  and  notice  of  some  kind  is 
necessary  even  though  the  statute  which  authorizes  the  election  contains  no 

right  to  Increase  the  amount,  if  tiiere  is  no 
thowinff  to  the  contrary.  Silsbee  v.  Stodde,  44 
Mich,  561;  Stoclde  v,  Silsbee,  41  Mich.  615. 

Totb^  Tam  in  AdTaaoe. —  Where  electors  at 
•  town  meeting  have  legal  authority  to  vote 
taxes  in  advance,  in  order  to  meet  the  prompt 
payment  of  existing  (^ligations,  the  qnestton 
as  to  how  far  in  advance  they  may  be  Toted 
is  to  be  determined  by  a  vote  of  the  electors  of 
die  town.   Wright  v.  People,  87  111.  58a. 

Povar  Hot  AAotad  by  SahMfimt  Tste.  — 
Where  an  act,  providing  that  a  city  could 
raise  money  for  school  purposes  either  by  taxa- 
tion or  by  issuing  bonds,  was  adopted  by 
popular  vote,  it  was  held  that  a  sobseqnent  vote 
against  the  issuance  of  the  bonds  did  not  take 
away  the  taxing  power  which  had  been  con- 
ferred by  the  adoption  of  the  act.  Ayers  v. 
McCalla,  95  Ga.  555.  See  also  Charlotte  v. 
Shepard,  H2  N.  Car.  603,  But  see  Hamlin  v. 
Meadville,  6  Neb.  337, 

The  Korth  CaroUna  OonitltatlOD,  art  7,  9  7. 
prohibits  the  levy  of  municipal  taxes  for  other 
than  "  necessary  expenses  "  except  by  a  vote  of 
the  majority  of  the  qualified  vntera.  Under 
this  the  proeoiing  of  a  water  mppty  for  Ae 
nmnicipality  is  not  a  "  necessary  expense." 
Charlotte  v.  Shepard,  i3o  N.  Car.  411;  Edger- 
ton  V.  Goldsboro  Wafer  Co.,  136  N.  Car.  93. 
Nor  is  a  school  tax.  Rodman  v.  Washington, 
131  N,  Car.  39. 

But  after  an  issue  of  bonds  has  been  duly 
voted  for  a  purpose  which  is  not  a  "  necessary 
expense,"  implied  authority  to  levy  taxes  to 
pay  the  debt  exists  without  any  further  vote 
being  taken.  Charlotte  v.  Shepard,  laa  N.  Car. 
603. 

A  charter  giving  a  town  general  powers  of 
taxation  is  not  repugnant  to  this  section  of  the 
constitution,  it  being  presumed  that  Uie  town 
anthorities  will  obey  the  constitutional  require- 
ments in  levying  taxes.  State  v.  Irvin,  136  N. 
Car.  989- 

Xowa— Tu  Av&artMd  Bafim  VMe  Takm.  — 

Uhder  Iowa  Acts  36th  Gen.  Assem.,  c.  i,  cities 
of  the  lirst  class  may  levy  the  tax  provided 
therein  for  the  purchase  and  erection  of  water- 
works before  the  contract  for  the  purchase  or 
construction  has  been  approved  by  the  voters. 
Youngerman  v.  Murphy,  107  Iowa  686. 

1.  See  the  title  Municipal  Aid,  vol.  30,  p. 
1082. 

9.  Fnhtto  Sdiod  Tam.  — Gray  v.  State,  a 

Harr.  (Del.)  76;  Burr  v.  Carbondale,  76  III. 
4S6 ;  Richards  v.  Raymond,  92  III,  612,  34  Am. 
Rep.  151 ;  Cheaney  v.  Hooser,  9  B.  Moo.  (Ky.) 
330;  Marshall  v.  Donovan,  10  Bush  (Ky.)  681; 
Cardigan  v.  Page,  6  N.  H.  183 ;  Startn  v.  Genoa, 
33  N.  Y.  439;  Goldsboro  Graded  School  v.' 
Breadburst,  109  M.  Car.  338;  Mitchell  v.  Fox,  5 


Lea  (Tenn.)  430;  Ft.  Worth  v.  Davis,  57  Tex. 
aas ;  Bull  r.  Read,  13  Gratt.  (Va.)  78.  And  see 
the  title  Schools,  vol.  25,  p.  4. 

ConstltattonaUty. —  That  a  law  authorizing 
taxation  for  the  purpose  of  establishing  free 
schools,  by  the  determination  and  vote  of  a  ma- 
jority of  the  voters  of  a  school  district,  is  con- 
stitutional, see  Steward  v.  JefFerson,  3  Harr. 
(Del.)  335 ;  Bnrgeas  v.  Pue,  a  Gill  (Md.)  11; 
Matteson  v.  Rosendale,  37  Wis.  354 ;  IHumer  v. 
Marathon  Cotmty,  46  Wis.  163. 

8.  See  the  title  Special  ob  Local  AsskSs- 
HENTS,  vol.  25,  p.  1287. 

4.  Fresoribfld  Notles  Kiut  Be  Oiven  —  Arkan- 
sas.—  Union  County  Ct.  v.  Robinson.  37  Ark. 
116. 

California.  —  People  v.  Castro,  39  Cal.  69 ; 
People  V.  Scale,  53  Cal.  71 ;  People  v.  Pratt,  59 
Cal.  77. 

Illinois. — Thatcher  v.  People,  93  HI.  340. 
Indiana.  —  Mustard  v.  Hoppess,  69  Ind.  324 ; 
Paris  V.  Reynolds,  70  Ind.  359. 

Mains.  —  Jordan  v.  School  Diat.  No.  3,  38  Me 
169. 

Massachusetts.  —  Perry  v.  Dover,  is  Pick. 
(Mass.)  306 ;  Stone  v.  School  Dist.  No.  Four,  B 
Cush.  (Mass.)  593. 

Missouri.  —  McPike  v.  Pen,  51  Mo.  63;  State 
V.  St.  Louis,  etc.,  R.  Co.,  75  Mo.  526. 

New  Jersey.  —  State  v.  Van  Winkle,  25  N.  J. 
L.  73 ;  State  v.  Hardcastle,  26  N.  J.  L.  143. 

New  For*.-— People  v.  Ft.  Ediftrd,  70  N.  Y. 
38. 

Vtrmont.  —  Sherwin  v.  Bi^ibee,  17  Vt.  337; 
Bowen  v.  King,  34  Vt.  156. 

And  see  the  titles  Local  Option,  vol.  19,  p. 
561 ;  Municipal  Aio,  vol.  30,  p.  1113;  MuKici- 
PAL  Securities,  vol.  21,  p.  48.  As  to  notice  of 
elections  generally,  see  the  title  Elections,  vol. 
10,  p.  624. 

"  To  Warn  '*  Hmuib  nothing  more  than  to 
notify  a  meeting  appointed  by  other  authority. 
Stone  V.  School  Dist  No.  Four,  8  Cash.  (Mass.) 
592. 

Hotioe  of  Special  Kaetliig.  —  As  a  general  rule, 
no  special  notice  is  required  of  a  regular  annual 
meeting,  the  time  of  the  annual  meeting  being 
fixed  tyy  law ;  but  where  the  subject  is  to  be  con- 
sidered at  a  special  meeting,  a  special  notice 
must  be  given.  See  Smith  v.  Crittenden,  16 
Mich.  152;  Marchant  v.  Langworthy,  6  Hill  (N. 
Y.)  «46:  Hodgkin  V.  Fry,  33  Ark.  716. 

FoiUng  Votloei.  —  A  statute  requiring  an 
officer  to  post  notices  does  not  require  him  to 
do  so  in  person.  Phillips  v.  Albany,  28  Wis. 
341.  The  posting  of  a  warrant  instead  of  a  copy 
does  not  render  the  meeting  illegal.  Brewster 
V.  Hyde,  7  N.  H.  206.  A  requirement  that  no- 
tices of  elections  shall  be  posted  in  "three  of 
the  most  public  places  in  die  town,"  means  such 
88q  Vdame  XXVII. 
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express  provision  for  notice.*  If  a  meeting  held  for  an  election  be  not  legally 
called)  the  tax  voted  is  void.' 

HfloeMity  to  SpooUy  faipom.  —  No  tax  for  any  purpose  other  than  that  stated 
in  the  notice  of  the  meeting  can  be  legally  voted.'    Thus,  for  example,  a 

notice  stating  the  purpose  to  be  the  levying  of  a  tax  for  the  expenses  of 
repairing  a  schoolhouse,  will  not  warrant  an  additional  tax  to  pay  for  the 
insurance  of  such  house.*  But  it  has  been  held  sufficient  if  the  notice  of  the 
meeting  or  election  enables  those  interested  to  understand  its  purpose.' 


public  places  in  the  judgment  of  the  officer. 
Sauerhering  v.  Iron  Ridge,  etc.,  R.  Co.,  35  Wis. 
447- 

A  jury  may  presume  that  a  warrant  for  a  town 
meeting,  shown  to  have  been  properly  posted,  re- 
mained so  during  the  time  required  by  law,  after 
the  lapse  of  tbir^  years.  Schoff  v.  Gould,  5a 
N.  H.  51a. 

Ketom  of  Warrant.  —  It  seems  that  it  is  not 
necessary  that  any  return  of  the  warrant  by  the 
officer  to  whom  it  is  directed  should  state  the 
manner  of  service;  so  a  return  that  "he  had 
warned  the  inhabitants  of  the  town"  is  nifficient, 
Houghton  V.  Davenport,  aj  Pidc.  (Mass.)  337. 
See  also  Saxton  v.  Mimms,  14  Mass.  320. 
"  That  he  bad  warned  the  inhalants  by  posting 
up  copies,"  has  also  been  held  sufficient  Thayer 
V.  Stearns,  1  Pick,  (Mass.)  109.  See  also 
Briggs  f.  Murdoch,  13  Pick.  (Mass.)  305.  But 
see  Perry  v.  Dover,  12  Pick.  (Mass.)  ao£.  In 
Nelson  v.  Pierce,  6  N.  H,  194,  a  certificate  that 
a  warrant  for  heading  a  meeting  had  been  dnly 
posted  more  than  fifteen  days,  was  held  insuffi- 
cient to  show  that  the  meeting  was  duly  noti- 
fied.  See  also  Tuttle  v.  Cary,  7  Me.  426. 

1.  Statats  Kaking  a  Provision  tat  Vottot. — 
McPike  V.  Pen,  51  Mo.  63;  State  v.  St.  Lonis, 
etc.,  R.  Co.,  75  Mo.  529. 

8.  Tax  VoU  If  llM«lu  Rot  LegaUy  CalM  — 
California.  —  People  v.  Castro,  39  Cal.  65. 

Illinois.  —  Williams  v.  Roberta,  88  111.  11; 
Gaddis  v.  Richland  County,  9*  111.  119;  People 
V.  Jackson  County,  92  111.  441. 

Maine.  —  Lander  v.  School  Dist.,  33  Me.  239; 
Jordan  v.  School  Dist.  No.  3,  38  Me.  164; 
Haines  v.  School  Dist.  No.  6,  41  Me.  246. 

Massachusetts.  —  Reynolds  V.  New  Salem,  6 
Met.  (Mass.)  340;  George  v.  Second  School 
Dist.,  6  Met.  (Mass.)  497 ;  Third  School  Dist. 
V.  Atherton,  is  Met.  (Mass.)  105 ;  Rideout  v. 
School  Dist.  No.  5,  I  Allen  (Mass.)  232. 

Michigan.  —  Township  Board  v.  Hastings,  52 
Mich.  528. 

Neiv  Hampshire.  —  Cardigan  v.  Page,  6  N.  H. 
182;  Nelson  v.  Pierce,  6  N.  H.  194;  Lisbon  v. 
Bath,  21  N.  H.  3I9. 

New  York.  —  People  v.  Ft.  ^ward,  70  N.  Y. 
28. 

Pennsylvania.  —  Independent  School  Dist 
No.  8,  33  Pa.  St.  297. 

Vermont.  —  Pratt  v.  Swanton,  15  Vt.  147; 
Greenbanks  v.  Boutwell,  43  Vt.  207. 

Notioe  Too  Long. —  In  Greenbanks  v.  Boutwell, 
43  Vt.  207,  where  the  statute  required  the  notice 
of  the  meeting  to  be  given  at  least  seven,  and 
not  exceeding  twelve,  days  before  the  meeting,  a 
tax  voted  at  a  meeting  held  under  a  warning 
giving  more  than  twelve  days'  notice  was  held 
invalid. 

Boqniit  to  Oloit  to  Warn  ■•etinK  ITumomhit. 
It  is  not  essential  to  the  validity  of  the  proceed- 


ings of  a  school  district  to  raise  a  tax  at  their 
annual  meeting,  that  there  should  have  been  a 
request  to  the  clerk  to  warn  the  meeting. 
Chandler  v.  Bradish,  33  Vt.  416. 

OUBg*  «f  VOtinff  FlaoB  Aftar  RotlOO.—  In  La- 
fayette, etc.,  R.  Co.  V.  Geiger,  34  Ind.  185,  it  was 
h^d  that  an  election  was  not  rendered  ill^al  by 
the  fact  that  the  place  of  voting  was  changed 
two  days  before  such  election,  of  which  change 
no  notice  was  given  to  the  voter,  there  t>eing  no 
fraud  and  no  evidence  that  any  legal  voter  had 
been  prevented  from  voting,  and  no  illegal  voter 
being  thereby  enabled  to  vote. 

Trortias  Hot  LiaUo  as  TrofpaMOn.  — Where  a 
district  clerk,  in  giving  notice  of  a  special  dis- 
trict meeting  regularly  called,  misrepresents  the 
objects  of  the  meeting  to  some  of  the  taxable 
inhabitants,  who,  in  consequence  thereof,  omit 
to  attend,  and  a  tax  is  voted,  the  trustees  who 
caused  the  tax  to  be  collected  are  not  thereby  to 
be  rendered  trespassers,  unless  they  are  parties 
to  the  fraud.   Randall  v.  Smith,  i  Den.  (N.  Y.) 

214- 

8.  Only  for  Pnrpoioi  Bpeelftod.  —  Thatdier  v. 
People,  93  III.  240;  Drisko  v.  Columbia,  75  Me. 
73;  Little  Merrill,  ro  Pick.  (Mass.)  543; 
State  V.  Greenleaf,  34  N.  J.  L.  441 ;  Wyley  v. 
Wilson,  44  Vt.  404 ;  Atwood  v.  Lincoln,  44  Vt. 
33a;  Allen  V.  Borlington,  45  Vt.  203.  And  see 
the  title  Municipal  AiD,>vcd.  ao,  p.  ma. 

PorpOHl  Hot  ^pMlflod.  —  A  meeting  warned  to 
vote  upon  the  question  of  raising  moaef  to  meet 
the  accming  expenses  of  the  city  govemment. 
and  for  school  purposes  for  the  ensuing  year, 
cannot  legally  vote  a  tax  for  the  purpose  of 
erecting  a  high-school  builditig.  Allien  v.  Bnr- 
lington,  45  Vt.  202. 

Ho  PorpOM  to  Lorylu  ^odflod. — When  a 
meeting  was  warned  to  see  whether  the  town 
should  appropriate  money  in  the  treasury  for  an 
object,  it  was  held  that  ^e  qtiestion  of  laying  a 
tax  for  that  purpose  could  not  be  considered. 
Torrey  f.  Millbury,  21  Pick.  (Mass.)  64. 

OomUning  Taxes  for  Mfferenc  Porposos.  —  Two 
distinct  taxes  for  two  distinct  village  purposes, 
though  both  are  authorized,  cannot  be  combined 
in  one  notice  and  resolution,  so  as  to  compel 
voters  to  vote  either  for  both  or  against  both. 
North  Tonawanda  v.  Western  Transp.  Co., 
Sheld.  (N.  Y.)  371. 

4,  Holt's  Appeal.  5  R.  I.  603. 

5.  Snfflofant  If  HotlDe  Fairly  Ei.pnisaBB  Pnrposo; 
—  South  School  Dist.  v,  Blakeslee,  13  Conn. 
234;  Bartlett  v.  Kinsley,  15  Conn.  327. 

8afflol«noy  of  Hotioe.  —  A  warning  for  a  school 
meeting  to  decide  whether  the  district  shall  have 
a  school,  and  to  provide  for  the  expenses  of  the 
same,  Is  sufficient  to  authorize  a  vote  for  a  tax. 
Chandler  v.  Bradish,  23  Vt.  416. 

A  notice  for  a  town  meeting  "  to  raise  soch 
sums  of  mon^  u  may  be  necessary  to  defr«r 
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d.  Proceedings  —  iCetlMd  of  Co&dnetiaff  BlMtloB.  —  Where  the  statute  pro- 
vides no  method  for  the  conduct  of  the  election,  it  must  be  conducted  in  the 
manner  provided  for  general  elections  in  the  municipality  where  it  is  held." 

QulUcAttoB  ud  Bogiitnttoa  Totan.  —  The  statutory  provisions  control  almost 
entirely  questions  relating  to  qualification  *  and  registration  of  voters.' 

A  Torm  of  Ballot  so  dear  and  explicit  that  no  voter  can  be  misled  as  to  the 
effect  of  his  vote  is  sufficient,' 

Htjority  Bo^Qirod.  —  The  question  what  constitutes  the  required  majority 
under  such  statutes  has  been  discussed  elsewhere.* 

Trand  In  tlw  xlMtioa,  w  Vadno  T»*n*tu»  brought  to  bear  on  the  voters,  invalidates 
the  tax  voted.* 

Hert  inforauUtiM  or  irroKvluitiM  which  Cannot  prejudice  any  substantial  right 

will  not  affect  the  validity  of  the  tax.' 


town  charges  for  the  ensuing  year,"  is  sufficient 
to  authorize  a  vote  to  raise  money  for  spedfic 
general  purposes.  Westhampton  v.  Searle,  127 
Mass.  502.  A  meeting  held  in  pursuance  of  a 
notice  signed  by  one  of  the  selectmen  only  "  by 
order  of  the  selectmen,"  was  held  to  be  unau- 
thorized. Reynolds  v.  New  Salem,  6  Met. 
<Mass.)  340. 

Porpose  8tat«d  in  AppUoation  for  Heetfaur. — 
An  application  for  calling  a  meeting  of  a  school 
district,  containing  the  purpose  of  the  meeting, 
annexed  to  the  warrant  for  calling  the  meeting, 
addressed  to  a  person  directed  to  warn  the  in- 
habitants of  the  district  to  meet  for  the  purpose 
of  acting  on  the  articles  named  in  such  applica- 
tion, is  a  part  of  the  warrant  as  effectually  as  if 
it  were  embodied  in  it.  George  v.  Second 
School  Dist.,  6  Met.  (Mass.)  497. 

A  Notloa  Whloll  Is  Amb^ovi  will  be  con- 
strued to  intend  a  tax  which  would  be  valid, 
rather  than  one  which  the  law  does  not  permit ; 
and  when  a  valid  tax  is  voted  upon  such  a  no- 
tice, it  may  be  lawfully  collected.  Bartemeyer 
V.  Rohlfs,  71  Iowa  582. 

1.  Method  Provided  for  Osneral  Eleotloni.  — 
Oregon  v.  Jennings,  119  U.  S.  74;  People  v. 
Dutcher,  56  111.  144;  Prairie  v.  Lloyd,  97  III. 
179;  Phillips  V.  Albany,  38  Wis.  340.  ^ee  also 
People  V.  Laenna.  67  III.  65. 

Boqoiroawnt  Hot  AppUoabla  to  Town  Heetin^ 
—  A  requirement  that  elections  to  authorize 
municipal  subscriptions  by  towns  shall  be  con- 
ducted as  in  case  of  annual  elections,  does  not 
refer  to  town  meetings,  but  to  general  elections. 
Prairie  v.  Lloyd,  97  111.  179. 

BsMwlty  iset  Ordlnanoe.  —  Where  the  sutnte 
requires  dat  an  ordinance  shall  be  passed  au- 
thorizing the  election,  a  mere  resolution  is  not 
sufficient,  and  a  vote  taken  thereunder  is  void. 
Miller  v.  State,  (Tex.  Crira.  190a)  69  S.  W. 
Reo. 

2.  Qnalifloation  of  Votors,—  See  the  titles  Mu- 
nicipal Aid,  vol.  20,  p.  iiti;  MuMiciPAL  Ss- 

CURITIES,  vol.  21,  p.  49. 

Thois  aiuU11o)l  to  Tots  at  OsBoral  BootloH 

■re  those  entitled  to  vote  on  taxing  propositions, 

in  the  absence  of  any  provision  to  the  contrary. 
MacKfnzie  v.  Wooley,  39  La.  Ann.  944. 

S.  Be^stration, —  See  the  titles  Muhticipal 
Aid,  vol.  20,  p.  iiii  ;  Municipal  Sccukities, 
vol.  21,  p.  49.  And  see  generally  the  title  Elec- 
tions, vol.  10,  p.  6ir. 

Whore  the  ftatate  Beqnlros  B^istratlon  it  Is  a 
prerequisite  to  the  right  to  vote.  Hawkins  v. 
Carroll  Cotmty,  50  Miss.  735;  McDowdl  v. 


Massachusetts,  etc..  Const.  Co.,  96  N.  Car.  515. 

OppsTtanitir  to  Boglstor  must  bp  given  to  all 
persons  qualified  to  vote;  failure  to  do  so  will 
vitiate  the  dection,  if  the  denial  should  ma- 
terially affect  the  result.  McDowell  v.  Massa- 
chusetts, etc.,  Constr.  Co.,  96  N.  Car.  514. 

4.  Form  of  Ballot. —  See  the  titles  Municipal 
Aid,  vol.  ao,  p.  1112;  Municipal  Securities, 
vol.  21,  p.  49. 

The  Ballot  Kast  Shov  that  the  Speoifle  Qaaetion 
contemi^ed  tqr  the  'txK,  which  authorizes  a  tax 
for  a  specific  purpose,  was  passed  upon.  People 
V.  Woodfaull  Tp.,  14  Mich.  27. 

9.  Kl^orl^.  —  See  the  title  Majority,  vol.  19, 
p.  613.  And  see  also  the  titles  Municipal  Aid, 
vol.  20,  p.  1 1 12;  Local  Option,  vol.  19,  p.  506, 
and  the  following  additional  cases  :  Mobile  Sav. 
Bank  v.  Oktibbeha  County,  32  Fed.  Rep.  580; 
Harrington  f.  Plainview,  37  Minn.  324 ;  People 
V.  Ft  Edward,  70  N.  Y.  28 ;  Ft.  Worth  v,  Davis, 
57  Tex.  225. 

Froef  of  Tote.—  Where  it  is  required  that  the 
vote  should  be  proved  by  affidavit  in  writing,  the 
affidavit  is  not  conclusive,  but  only  prima  facit 
evidence  of  the  facts  contained,  unless  otherwise 
provided  by  statute.  Cagwin  v.  Hancock,  84  N. 
Y.  532. 

Htunbor  Ininfflelent  to  Hold  Eleetion. —  In  Ar- 
kansas, where  a  school  meeting  is  not  attended 
by  a  sufficient  number  of  electors  to  hold  as 
election,  it  is  the  duty  of  the  trustees  to  lay 
their  estimate  before  the  county  court  for  their 
action,  upon  which  the  county  court  is  required 
to  make  the  levy.  Union  County  Ct.  v.  Rotnn- 
son,  27  Ark.  116. 

6.  Dramd  or  Uadno  Inflnenoe. —  People  v.  San 
Francisco,  27  Cal.  655;  Bish  v.  Stout,  77  Ind. 
ass;  Truesdell  v.  Green,  57  Iowa  215;  Chicago, 
etc.,  R.  Co.  V.  Shea,  67  Iowa  728 ;  State  v.  Lain 
City,  25  Minn.  404.  And  see  the  title  Munici- 
pal Aid,  vol.  20,  p.  11 13. 

The  Burden  Is  apon  the  Taxparer  who  resists 
the  collection  of  a  tax  voted,  to  show  that  the 
election  was  void.  School  Dist.  No.  88  v.  Gar- 
vev.  So  Ky.  159. 

As  to  Genttstinff  the  Elsotion,  see  the  titles 
Municipal  Aid,  vol.  20,  p.  1113;  Municipal 
Securities,  vol.  21,  p.  49.  See  also  Dwyer  v, 
Hackworth,  57  Tex:  247 ;  Eddy  v.  Wilson,  43 
Vt.  362. 

Question  for  Ivxj. —  Whether  a  special  tax  has 
been  directed  by  popular  vote,  is  a  question  of 
fact  for  the  jury.    Dent  v.  Bryce.  16  S.  Car.  i. 

T,  Mere  Irrotmlarldeo  Bo  Bot  Titbto.  —  Irwin 
V.  Lowe,  89  Ind.  540;  Rose  o.  Hindman,  36 
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Stfttsamt  «f  FwpoM  In  Tata.  —  It  is  sufficient  if  the  vote  states  in  general  terms 
the  purpose  and  object  for  which  the  money  is  raised,'  and  if  the  warrant  for 

holding  the  meeting  states  the  purposes  for  which  the  tax  is  to  be  levied,  the 
tax  will  not  be  invalidated  by  reason  of  the  fact  that  the  vote  fails  to  specify 
such  purposes.* 

ExtMt  of  Antihori^  Otaikmd  \if  Vote.  —  A  tax  can  be  levied  only  in  conformity 
with  the  terms  of  the  power  conferred  by  the  election.* 

OartUaatioa  of  Tsto.  —  To  constitute  the  basis  of  a  legal  tax,  the  vote  must  be 
certified  by  the  proper  officers  to  the  board  or  persons  authorized  to  act  upon 
it,^  and  the  certificate  must  conform  to  the  law,  else  it  will  confer  no  authority 
to  levy  the  tax.* 

A  vote  to  levy  &  tax  sufficient  to  lie^  scIkx^ 
open  for  a  specified  time  will  not  authorize  the 
.levy  of  a  tax  for  the  succeeding  year  or  any 
future  year.  Wells  v.  Board  of  Education,  20 
W.  Va.  157. 

A  vote  to  adopt  an  act  regarding  the  estaUisb- 
ment  of  public  libraries  does  not  authorize  tax- 
ation by  a  library  board  created  by  an  act 
passed  after  such  vote  is  takoi.  State  v.  Des 
Moines,  103  Iowa  76,  64  Am.  St.  Rep.  157. 

Disoretion  of  Konioliial  Aathoritiii. —  Wben 
the  voters  empowered  the  municipal  aotborides 
to  create  a  debt,  issue  bonds,  and  levy  a  spectal 
tax  therefor,  it  was  held  that  the  authorities 
could,  in  their  discretion,  create  the  debt  and 
levy  the  tax  without  issuing  the  bonds.  Gray  r. 
Bourgeois,  107  La.  671. 

A.  TotoKwt  BcCortUtocl— Cairo,  et&,  R.  Co. 
V.  Paxfa,  32  Ark.  131 ;  Worthcn  v.  Bodgett.  33 
Ark.  496;  Hod^n  v.  Fry,  33  Ark.  716;  School 
Directors  v.  Fogleman.  76  111.  189;  Weber  v. 
Ohio,  etc.,  R.  Co.,  108  111.  451;  State  v.  Van 
Winkle,  25  N.  J.  L,  73 ;  Hardcastle  v.  Sute,  27 
N.  J.  L.  SSI ;  Sute  v.  Duryea,  40  N.  J.  L.  2W: 
Dent  V.  Bryce,  16  S.  Car.  i ;  Matteson  v.  Rosen- 
dale,  37  Wis.  354 ;  Plumer  v,  Marathon  County, 
46  Wis.  163. 

IWiire  to  BptBTB  In  Tine.  — It  is  held  that  the 
failure  to  return  the  certificate  of  the  vote, 
within  the  time  required,  will  not  invalidate  the 
tax  vofed.  Moore  v,  Fessenbeck,  88  III.  422; 
Smith  V.  Crittenden,  16  Mich.  152. 

S,  Outlfleate  Vast  Gonfiun  to  Lav.-—  State  v. 
Sullivan,  36  N.  J.  L.  S9 :  State  v.  Duryea,  40  S. 
J.  L.  266 ;  School  Dist.  No.  8  v.  Padden.  44  J- 
L.  151 ;  Mclntyre  v.  White  Creek,  43  Wis.  6ao; 
Arnold  v.  Juneau  County,  43  Wis.  6ar-  Bat  Me 
Smyth  V.  Titcomb,  31  Me.  27a. 

Must  Shaw  Aotlon  of  TmtMS. —  The  action  of 
the  trustees  in  calling  and  holding  the  meeting 
at  which  a  tax  was  voted  according  to  Isw, 
'  should  appear  in  the  certificate  of  the  defk 
to  the  assessor.  State  v.  Hurff,  38  N.  J.  L 
310. 

•afloimt  Cntlfl^to.  — Where  the  clerk  was 
required  to  certify  the  rate  per  centum  of  a  tax 
voted,  a  certificate  that  the  election  was  hdd 
upon  the  appropriate  day.  and  that  a  majority  of 
the  votes  cast  were  in  favor  of  the  tax,  was 
held  sufficient.  Shontz  v.  Evans,  40  Iowa  13*- 
In  New  York,  it  was  'held  that  the  certificate 
of  town  anditora  allowing  accounts,  regulir  oa 
its  face,  is  a  sufficient  nathority  for  the  board 
of  suncrvisors  to  proceed  and  cause  the  amoont 
certified  to  be  levied  on  the  town,  and  sud  a 
certificate  precludes  the  supervisors  from  in- 
quiring It  to  the  merits  of  particular  iteu  al> 


Iowa  160;  Milwaukee,  etc.,  R.  Co.  v.  Kossuth 
Coun^,  41  Iowa  57 ;  Benjamin  v.  Malaka  Dist. 
Tp.,  50  Iowa  648 ;  School  Dist.  No.  88  v.  Garvey, 
8d  Ky.  IS9;  Mowry  v.  Mowry,  20  R.  I.  74; 
Marshall  v.  Kerns,  2  Swan  (Tenn.)  68 ;  Louis- 
ville,  etc.,  R.  Co.  v.  Davidson  County  Ct.,  i 
Sneed  (Tenn.)  637;  Texas,  etc.,  R.  Co.  v.  Har- 
rison County,  54  Tex.  lao ;  Henry  p.  Chester,  1$ 
Vt.  460.  See  also  titles  Muhicifal  Aid,  vol.  ao, 
p.  1 108;  Municipal  Sbcurities,  vol.  ai,  p.  49. 

Instifflolsnt  Slgnatares  to  Petition. —  After  the 
tax  has  been  voted  and  levied,  its  validity  can- 
not be  attacked  on  the  grotmd  that  a  petition 
calling  for  the  election  was  not  signed  by  the 
required  number  of  taxpayers.  Ryan  v.  Varga, 
37  Iowa  78. 

Time  of  Payment. —  In  Bartlettv.  KinsI^,  15 
Conn.  337,  an  omiauon  in  a  vote  to  fix  the  time 
for  the  payment  of  a  tax  was  hdd  not  to  render 
the  tax  invalid,  as  otherwise  it  was  legally  im- 
posed and  payable  on  demand  within  a  reason- 
able time. 

Waiver  of  Objectioiu. —  Where  no  objections 
are  made  to  the  person  who  acts  as  judge  at  an 
election,  at  the  time  it  is  held,  it  is  too  late  to 
raise  any  question  afterwards.  School  Dist.  No. 
88  V.  Garvey,  80  Ky.  159. 

1.  T«to  HMd  Vot  Stoto  SpMUo  F&zpoM.— A 
vote  to  raise  a  certain  sum  is  suEEciently  defi- 
nite to  authorize  the  assessment  of  a  tax.  Taft 
V,  Barrett,  58  N.  H.  447. 

In  West  School  Dist.  v.  Merrills,  12  Conn, 
437,  where  it  appeared  from  the  vote,  that  the 
tax  was  for  "defraying  the  expenses  of  the  dis- 
trict as  reported  by  our  committee  and  approved 
of  by  vote  of  the  district,"  the  tax  was  held  to 
be  lawful ;  it  not  being  essential  to  its  validity 
that  the  particular  object  be  specified. 

A  vote  to  raise  "  all  the  law  allows  "  is  suffi- 
cient, as  it  can  be  rendered  certain  by  reference 
to  the  law.  State  v.  Sickles,  24  N.  J.  L.  12s. 
The  vote  that  a  tax  be  raised  to  pay  the  ex- 
pense of  repairs  is  sufficient,  without  a  limi- 
tation as  to  the  amount  of  the  tax  or  the  rate. 
Adams  v,  Hyde,  tf  Vt.  321.  A  vote  "  to  raise 
fiftsr-five  cents  on  the  dollar  of  the  grand  list  to 
pay  the  bounty  offered  to  soldiers,"  is  sufficiently 
definite.  Blodgett  v,  Holbrook,  39  Vt.  336. 
And  see  Halleck  v.  Boylston,  117  Mass.  469. 

a.  Purpose  Stated  la  Wurant. —  Mowry  v. 
Mowry,  20  R.  I.  74. 

8.  Avthoritr  GonfarroA  by  Sleotioa. —  See  the 
title  Municipal  Aid,  vol.  20,  p.  1114. 

AKdioriMa  Tax  ivt  Spseiflad  Pnrpoae  Only,  — 
A  vote  to  raise  money  to  defray  town  charges 
will  not  anthorize  a  tax  for  the  support  of  the 
ministry.  Lisbon  v.  Bath,  ai  N.  H.  319. 
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6.  Pnrpowi  of  Knnicipal  Taxation  —  a.  In  General — Koit  B*  xanlflipfti  ui 

Oirpoimtt.  —  As  has  been  shown  hitherto  the  state  has  no  power  to  tax  except 
for  piTposes  which  are  public,'  and  it  follows  that  the  legislature  has  no  power 
to  authorize  a  municipal  corporation  ^o  levy  taxes  for  private  as  distinguished 
from  public  purposes.*  The  exercise  of  the  general  grant  of  power  to  levy 
taxes  must  be  for  such  purposes  only  as  are  municipal  and  corporate.' 

kx  to  wiiat  GoutitntM  ft  Corporftte  PitzpoH  no  exact  rule  which  will  cover  all  cases 
can  be  laid  down.  The  question  must  necessarily  be  decided  in  view  of  the 
facts  of  each  particular  case.^  The  point  has  been  quite  fully  elaborated 
under  a  previous  title,'  and  it  will  be  sufficient  here  to  give  a  few  additional 
illustrations  of  purposes  which  have  been  held  to  be  municipal,^  and  of  those 


lowed.  Fecvle  v.  Queens  County,  i  Hill  (N.  Y.) 
I9S- 

\.  See  supra,  this  title,  Purpose  of  Taxation. 
B.  See  the  title  Municipal  Aid,  vol.  20.  p. 
1084.    See  also  the  titles  Occupation,  Busi- 

HBSS,  AHO  PklVILEGE  TazES>  vol.  ai,  p.  770; 

Spkial  OB  Local  Assessmehts,  vol.  as,  p. 
iifi6. 

S.  KwtB«teKaalei||«lMidClorpora1i«PitrpoHi 

—  Unittd  States,  —  Gtizens'  Sav.,  etc.,,  A<soc 
V.  Topeka,  ao  Wall.  (U.  S.)  65s;  Ottawa  v. 
Carey,  108  U.  S.  110. 

Maine.  —  Bussey  v.  Gilmore,  3  Me.  igi. 

Massachusetts.- — Gushing  v.  Newburyport,  lO 
Met  (Mass.)  S08 ;  Mead  v.  Action,  139  Mast.  341. 

Michigan.  —  People  v.  Salem,  so  Mich.  45s, 
4  Am.  Rep.  400. 

Ntw  yorA.  — People  v.  Works,  7  Wend.  (N. 
Y.)  486;  People  V.  Kelly.  76  N.  Y.  475;  Peady 
V.  Lorons,  39  N.  Y.  App.  Div.  139;  Matter  of 
Jensen,  44  N.  Y.  App.  Div.  509. 

Tennessee.  —  Taylor  v.  Chandler,  9  Heisk. 
(Tenn.)  349,  24  Am.  Rep.  308. 

Texas.  —  Nalle  v.  Austin,  (Tex.  Civ.  App. 
1893)  SI  S.  W.  Re^  375. 

Witconsin. —  Soens  v.  Racine,  10  Wis.  271; 
State  V.  Tappan,  ag  Wis.  664,  9  Am.  Rep.  6as ; 
Wisconsin  Industrial  School  v.  Clark  County, 
103  Wis.  631. 

Unlimited  Grant  of  Power  Vidd. —  An  attempt 
by  the  legislature  to  confer  on  a  municipality 
an  umrestrtcted  power  to  tax  for  any  and  all 
purposes  is  invalid.  Smith  v.  Fond  du  Lac,  10 
Biss.  (U.  S.)  418;  Foster  v.  Kenosha,  la  Wis. 
618;  Brodhead  v.  Milwaukee.  19  Wis.  624. 

Ths  Faot  that  a  Tax  Kay  IneldentaUT  Ba  TTwd 
ftr  a  Private  Pnrposa  is  not  sufficient  ground  to 
defeat  its  collection  where  its  main  object  is  to 
accomplish  a  proper  municipal  purpose.  In  case 
the  dty  diverts  such  tax  to  an  unlawful  purpose 
the  taxpayer  can  then  obtain  appropriate  relief. 
Baltimore,  etc..  R.  Co.  v.  People,  soo  HI.  541. 
See  also  Mayo  v.  Dover,  etc.,  Village  Fire  0>., 
96  Me.  539. 

A  Tax  Is  Hot  gBBlssftrily  Void  In  Tote  where 
levied  psrtly  for  a  lawful  purpose  and  partly 
for  an  unlawful  one.  Nalle  v.  Austin,  91  Tex. 
434- 

A  Statute  CMvln^  a  Town  Power  to  Balss  Konsj 
te  Heoaaaary  Chargsa  has  been  held  to  mean  such 
sums  as  ahall  be  necessary  to  meet  the  ordinary 
expenses  of  the  year;  such  as  the  payment  of 
sitmicipal  officers,  the  support  and  defense  of 
actions  to  which  it-  may  be  a  party,  and  the  ex- 
panses it  incurs  in  performing  duties  imposed 
opon  it  by  law.  It  does  not  extend  to  raising 
money  to  pay  militia  in  time  of  war.  Stetson  v. 
Kempton,  13  Mass.  37a,  7  Am.  Dec.  145. 


893 


4.  McCallie  v.  Chattanoo^  3  Head  (Tenn.) 

317. 

In  People  V.  Kelly,  76  N.  Y.  475,  Earl,  J.,  dis- 
cussing what  are  and  what  are  not  "  municipal " 
purposes,  said:  "  It  is  impossible  to  deiine  in  a 
general  way  with  entire  accuracy  what  a  city 
purpose  is.  within  the  meaning  of  the  constitu- 
tion. Each  case  must  lai^ely  depend  upon  its 
own  facts,  and  the  meaning  of  these  words 
must  be  evolved  by  a  process  of  exclusion  and 
inclusion  in  judicial  construction." 

Head  Hot  Be  Wholly  Within  (Uty  Umtts.  —  It 
is  not  essential  to  constitute  a  "  city  purpose," 
that  the  work  shall  be  wholly  within  the  city 
limits.  A  bridge  connecting  two  cities  is  a  city 
purpose  for  each.  People  v.  Kelly.  76  N.  Y. 
489. 

In  miaoli  the  constitution,  art.  9,  ii  9.  to, 
provides  that  the  corporate  authorities  of  the 
municipal  governments  may  be  invested  with 
power  to  tax  for  corporate  purposes.  As  to  what 
constitutes  a  "  corporate  purpose "  uhder  this 
provision,  see  Taylor  v.  Thompson,  42  III.  9; 
Johnson  v,  Campbell,  49  III.  317;  People  v.  Chi- 
cago, SI  III.  17,  a  Am.  Rep.  278;  People  v. 
Salomon,  51  111.  37;  Harward  v.  St.  Oair,  etc., 
Drainage  Co.,  51  111.  133;  Gage  v.  Graham.  57 
III.  144;  Chicago,  etc.,  R.  Co.  v.  Smith,  6s  111. 
a6&,  14  Am.  Rep.  99;  School  Trustees  v.  People, 
63  III.  299;  People  V.  Dupuyt,  71  III.  651; 
Sleight  V.  People,  74  111.  47 ;  People  v.  School 
Trustees,  78  111.  136;  Middleport  v.  Mtnt  L. 
Ins.  Co.,  82  III.  56a ;  Law  v.  People,  87  III.  385 : 
Will  County  v.  People,  no  111.  511 ;  Mather  v. 
Ottewa,  114  111.  659;  Wetherelt  v.  Devine,  116 
IlL  631. 

In  Livingston  County  v.  Darlington,  loi  U. 
S.  407,  the  court  reviewed  the  Illinois  decisions 
and  held  that  Livingston  County  v.  Weider,  64 
111.  427,  was  out  of  line  with  the  other  cases. 

Taylor  v.  Thompson,  43  111.  9,  defined  a  cor- 
porate purpose  to  mean  *"  a  tax  to  be  expended 
in  a  manner  which  shall  promote  the  general 
prosperity  and  welfare  of  the  municipality 
which  levies  it."  See  also  Middleport  v.  ^Etm 
L.  Ins.  Co.,  82  111.  563. 

Hot  to  Be  Too  S^otly  Construed. —  The  term 
"  corporate  purposes  "  should  not  be  so  strictly 
construed  as  to  render  null  a  self-imposed  tax, 
merely  because  it  might  be  questionable  whether 
it  would  promote  the  corporate  welfare.  Taylor 
V.  Thompson,  4s  111.  9. 

5.  See  the  title  Municipal  Aid,  vol.  so,  p. 
1084. 

8.  PrapsT  PnmoMB  of  Nnnli^oal  Taxation 

To  Purchase  Watenvorks.  —  Mayo  v.  Dover, 
etc..  Village  Fire  Co.,  96  Me.  330. 

To  Acquire  Lighting  Plant.  —  Baltimore,  etc, 

,    Volume  XXVn. 


Digitized  by 


Google 


KnaMfsl  TuatlML 


TAXATION. 


which  are  not  municipat.' 

Vliatlkor  a  Tax  Ii  Keoeiurj  for  purposes  embraced  within  the  charter,  is  to  be 
determined  by  the  taxing  power,'  and  the  courts  will  not  interfere  unless  the 
determination  is  clearly  erroneous.* 

b.  Sinking-fund  Taxes.  —  Power  may  be  conferred  on  municipalities  to 
provide  a  sinking  fund  for  the  payment  cf  public  loans,  principal  or  interest.^ 


R.  Co.  V,  People,  aoo  111.  541 ;  Mitchdl  v. 
Negaunee,  113  Mich.  359/  67  Am.  St.  Rep.  468 
To  Pave  City  Street.  —  Maybin  v.  Biloxi,  77 

Miss.  673. 

'  To  Pay  Debts  Incurred  for  City  Purposes.  — 
Shepard  v.  KaysvUle,  16  Utah  340. 

To  Preserve  Property  Owned  by  City.  —  Vaa 
Sicklen  v.  Burlington,  2;  Vt.  70. 

To  Aid  Construction  of  Tall  Bridge.  —  Priteh- 
ard  V.  Magoua,  109  Iowa  364. 

To  Defray  Election  Expenses.  —  Wetherell  v. 
Devine,  116  111.  631. 

1.  lapraper  PurpQiai  —  To  Erect  Hotels  and 
Busineu  Houses.  —  Mather  v.  Ottatra,  114  111. 
659. 

To  Entertain  OiSei(U  Visitors.  —  Law  v.  Peo- 
ple, 87  III.  38s- 

To  Assist  County  in  Repairing  Its  Buildings. 

—  Deady  v.  Lyons,  39  N.  Y.  App.  Div.  i39' 

To  Improve  Property  Not  Owned  by  City.  — 
People  V.  Works,  7  Wend.  (N.  Y.)  486. 

To  Construct  Water  Power  Dam.  —  Nalle  V. 
Au^tin.  (Tex.  Civ.  App.  1893)  21  S.  W.  Rep. 
375.  See  also  the  title  Municipal  Aid,  vol.  ao, 
p.  1085.  . 

To  Pay  Debt  Not  Incurred  by  Authority  Im- 
posing Tax.  —  Sleight  v.  People,  74  111.  47. 

To  Pay  Expense  of  Defending  Unsuccessful 
Prosecutions  against  city  or  county  officers. 
Matter  of  Jensen,  44  N.  Y.  App.  Div.  509. 

To  Pa;  Expenses  of  Conualttee  appointed  by  the 
town  to  effect  the  passage  of  an  act  which  was 
declared  unconstitutional  when  enacted.  Mead 
V.  Acton,  139  Mass.  341. 

8.  Neoesilty  to  Be  Detanoined  by  Taxing  Fov«r. 

—  Hawkins  t>.  Jonesboro,  63  Ga.  527;  Andenon- 
V.  Mayfield,  93  Ky.  234;  Mayfield' Woolen  Mills 
V.  Mayfield,  61  S.  W.  Rep.  43.  Ky.  L.  Rep. 
1676;  Wheeler  v.  Plattsmouth,  7  Neb.  270. 

In  Public  School  Com'rs  v.  Allegany  County, 
20  Md.  449,  it  was  held  that  a  power  to  levy  all 
needful  taxes,  and  discharge  all  claims  author- 
ized by  law,  confers  authority  to  provide  for  any 
local  object  sanctioned  by  the  legislature. 

Fnnn^tioa  of  Lagality. — A  tax  levied  to  pqr 
the  expenses  of  officers  not  named  in  the  gen- 
eral law  will  be  presumed  to  be  legal.  Law  v. 
People.  87  HI.  385. 

8.  CoQTti  Will  ITot  Interfere.—  Mayfield  Woolen 
Mills  V.  Mayfield,  61  S.  W.  Rep.  43,  22  Ky.  L. 
Rep.  1676 ;  Mclnemey  v.  Huelfetd,  (Ky.  1903) 
7S  S.  W,  Rep.  237;  Mitchell  v.  Negaunee,  113 
Mich.  359,  67  Am.  St  Rep.  4<8;  People  v. 
Kelly,  76  N.  Y.  475  ;  Oconto  City  Water  Supply 
Co.  V.  Oconto,  105  Wis.  76.  And  see  UeCallie 
V.  Chattanooga,  3  Head  (Tenn.  317. 

4.  Sinking  Pond  Taxes.  —  Union  Pac.  R.  Co. 
V.  Buffalo  County,  9  Neb.  449;  Union  Pac.  R. 
Co.  V.  York  County,  10  Neb.  612;  Newark  Aque- 
duct Board  v.  Newark,  50  N.  J.  L.  126;  Wilkes 
Barre's  Appeal,  116  Fa.  St.  246;  Bagby  v.  Bate- 
man,  50  Tex.  446 ;  Houston  v.  Voorhies,  70 
Tex.  356;  ConUin  v.  El  Pwo,  (Tex.  Civ.  App. 


1897)  44  S.  W.  Rep.  879.  See  also  Stilz  v. 
Indiuiapolis,  81  Ind.  sSa ;  Sinking  Fond 
Com'rs  V.  Grainger,  98  Kya3i9;  Wri^t  v.  San 

Antonio,  (Tex.  Civ.  App.  1899)  so  S.  W.  Rep. 
406. 

What  Will  Hot  Invalidate  Tax.—  The  fact  that 
a  tax  levied  to  pay  interest  on  bonds  and  create 
a  sinking  fund  will  not  provide  a  suffideat 
fund  to  meet  the  bonds  at  maturity,  will  not 
invalidate  the  levy.  Nor  is  such  tax  invali- 
dated by  the  fact  that  &e  city  which  iasned 
the  bonds  po'chased  them  as  an  investment  for 
its  sinkiiqc  fund.  Conklin  v.  El  Paso,  (Tex. 
Civ.  App.  1897)  44  S.  W.  Rep.  879. 

And  where  such  a  tax  was  made  payable  to  a 
sinking  fund  commission  which  no  longer  ex- 
isted, it  was  held  that  this  did  not  invalidate 
it,  since  Acre  was  no  substantial  prejudice  to 
the  taxpayers.  Wooley  v.  Louisville,  71  S.  W. 
Rep.  893,  24  Ky.  L.  Rep.  1357. 

Power  to  Tax  Bafinv  Bale  Bondi.  —  Under  a 
statute  authorizing  a  city  to  tax  for  a  sinking 
fund  for  its  bonded  indebtedness  existing  at 
the  time  of  the  levy,  no  tax  can  be  levied 
before  the  bonds  are  sold.  But  after  the  sale 
of  a  bond  issue  with  accrued  interest  thereon 
a  tax  may  be  imposed  for  the  annual  interest 
and  inking  fund  diereon,  although  such  bonds 
have  been  sold  less  than  a  year  before  the  levy. 
And  if  part  of  the  bonds  have  been  sold  prior 
to  the  levy  the  tax  may  be  sustained  as  to 
them,  though  not  as  to  the  unsold  bonds. 
Nalle  V.  Austin,  (Tex.  Civ.  App.  1897)  42  S. 
W.  Rep.  780. 

GominliiloBen'  B^ort  a  frereqiiiite.  —  Where 
an  act  providing  for  die  creation  of  a  sinking 
fund,  also  provided  that  the  commissioners  of 
the  fund  should  report  to  the  council  the 
amount  necessary  to  be  raised,  it  was  held  that 
the  council  had  r.a  authority  to  levy  the  tax 
until  the  commissioners  had  made  their  report. 
St.  Louis  County  v.  Nettleton,  22  Minn.  356. 

XeMTvatton  of  Speeial  Tax. —  In  New  York,  it 
is  provided  that  taxes  assessed  upon  any  rail- 
road in  a  town,  city,  or  village,  which  has  iasued 
bonds  in  aid  of  ^e  construction  of  the  road, 
are  to  be  set  apart  as  a  sinking  fund  to  be 
applied  in  payment  of  such  bonds.  This  statute 
in  not  unconstitutional.  Clark  v.  Sheldon,  106 
N.  Y.  104. 

In  North  Carolina,  there  is  a  similar  provi- 
sion which  has  been  held  to  be  constitutional. 
Brown  v.  Hertford  County,  100  N.  Car.  92. 

PfBBsylTaaia  —  Annuel  Tixm  to  Pej  PnhUa 
Bebti.  —  The  constitution  of  Pennsylvania  re- 
quires cities  to  impose  annual  taxes,  when 
necessary  for  the  purpose  of  paying  their  pub- 
lic debt.  They  are  in  addition  to  the  usual 
taxes  for  city  purposes ;  and,  although  limited, 
they  may  be  used  to  extinguish  indebtedness 
arising  subsequently  to  the  adoption  of  the  con- 
stitution, as  well  as  those  previously  existing. 
Wilkee-Berre'a  Appeal.  116  Pa.  St  346. 
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And  it  has  been  held  that  authority  to  make  a  levy  to  pay  interest  on  a  debt 
and  provide  a  sinking  fund  for  its  extinction  authorizes  a  .tax  to  pay  the  instal- 
ments of  such  debt  which  fall  due  from  y^ear  to  year.*  Under  the  power  to 
tax  for  such  a  fund,  taxes  may  not  be  levied  to  pay  a  floating  indebtedness.* 
The  tax  cannot  be  continued  after  the  purpose  for  which  it  was  authorized 
has  been  accomplished  \ '  nor  can  the  fund,  when  collected,  be  applied  to  any 
other  purpose  than  that  specified,* 

7.  Sntgects  of  Municipal  Taxation  —  a.  In  General.  —  From  the  fact  that 
a  municipality  has  no  taxing  power  at  all  except  such  as  is  granted  to  it  by 
the  state,  it  follows  that  only  such  property  is  liable  to  municipal  taxation  as 
is  made  so  by  the  legislature.* 

Undar  a  Omaral  Pow«r  u  Ltry  Tuei,  a  municipality  may  tax  all  property  within 
its  limits  which  is  subject  to  taxation  by  the  general  laws  of  the  state,*  not 


1.  If  ay  Tax  to  IPay  Annnal  ZoitalBinito. —  May- 
field  Woolen  Mills  v.  Mayfidd,  fit  S.  W.  Rep. 
43.  32  Ky.  L.  Rep.  1676. 

8.  Vajr  Vot  Bo  Lorlod  to  Pay  Tloattng  iDdobtod- 
»«.  —  Union  Pac  R.  Co.  v.  Buffalo  Coun^, 

9  Neb.  449 ;  Union  Pac  R.  Co.  v.  York  Connty, 

10  Neb.  613;  Burlington,  etc,  R.  Co.  v.  C^y 
County,  13  Neb.  367.  But  see  Coaldin  v.  El 
Paso,  (Tex.  CIt.  App.  1897)  44  S.  W.  Rep. 
879- 

8.  Oaaiuit  Be  Contliiiiod  After  AMompUahmoBt 

PoipOOO.  —  I<ouisville  v.  Murpby,  86  Ky.  53 ; 
Union  Pac.  R.  Co.  v,  Dawaon  Connty,  la  Neb. 
354. 

4.  AppllMUe  to  fl^paoUMPaipaH Only.— Clark 
V.  Sheldon,  to6  N.  Y.  104.  Asd  aee  MPra,  tbii 
title.  Distribution,  etc.,  of  Avaits  of  Taxation. 

6,  As  to  What  Property  1m  TanUa,  in  general, 
see  supra,  this  title.  Persons  and  Things 
Taxable. 

The  8Ute  Hay  Baoorre  to  Itialf  the  Bight  to 

tax  a  certain  class  of  property  without  delegat- 
ing a  similar  power  to  mtmicipal  corporations. 
See  Newark  v.  State  Board  of  Taxation,  67  N. 
J.  L.  246,  reversing  66  N.  J,  L.  466. 

A«t  Balatlng  to  ConntUa  Vot  ApplkaUa  to 
Boronghl  and  Tovnihipi.  —  An  act  enlarging 
the  basis  of  county  taxation  so  as  to  compre- 
hend all  objects  liable  to  taxation  for  state 
purposes,  does  not  render  the  additional  sub- 
jects liable  to  taxation  for  borough  and  town- 
ship purposes.  Blickensderfer  v.  Sdhool  Di- 
rectors, ao  Pa.  St  38. 

Fnipirly  Xzonpt  vnirn  the  flmnl  laws  of  fha 
Btato  cannot  be  taxed  by  a  municipality  under 
a  grant  in  general  terms  of  power  to  tax  prop- 
erty witfain  the  municipal  limits.  Johnson 
Home  V.  Seneca  Falls,  37  N.  Y.  App.  Div.  147 ; 
Columbia,  etc.,  R.  Co.  v.  Chilberg,  6  Wash.  61a. 
See  generally  the  title  Exeuptions  (raoM 
Taxation),  vol.  i»,  p.  »66. 

Preptrty  Bot  EniuMntod  by  Itata  Lftw. — In 
Baker  v.  Panola  County,  30  Tex.  S7,  it  was  held 
that  under  a  statute  authorizing  counties  to  levy 
and  collect  taxes  for  county  purposes  upon  all 
subjects  of  taxation  on  which  a  tax  may  be 
levied  by  the  state,  if  the  state  law  omits  to 
enumerate  any  particular  thing  or  pursuit  in  the 
subjects  to  be  taxed,  it  is  not  a  subject  of  taxa- 
tion on  which  a  tax  may  be  levied  by  the  state 
and,  therefore,  is  not  taxable  hy  the  county. 

The  Oood-vlll  of  a  Bnriaaw  is  not  subject  to 
mtmicipal  taxation.  People  v.  Feitncr,  44  N. 
Y.  App.  Oiv.  a78> 


6.  AU  Pteparty  luahla  nndw  Qoneral  laws  — 

Georgia.  —  Frederick  v.  Augusta,  5  Ga.  561 ; 
Pearce  v,  Augusta,  37  Ga.  597;  Augusta  v.  Na- 
tional Bank,  47  Ga.  562. 

Indiana.  —  Toledo,  etc.,  R.  Co.  v.  Lafayette, 
S3  Ind.  a6a;  Stilz  v.  Indianapolis,  81  lad.  5S3. 

Knttncky.  —  Anderson  v.  Ma)rfield,  93  Ky. 
330. 

LottMofM.  —  Maurin  v.  Smitih,  *$  La.  Ann. 
445* 

Missouri,  —  St.  Louis  v.  Russell,  9  Mo.  507. 
Nebraska.  —  Turner  v.  Althaus,  6  Neb.  54. 
Texas.  —  State  v.  Bremond,  38  Tex.  116. 
Vhai  Xnolnded  by  ><  Taxable  Proporty. "  —  The 
definition  of  the  words  "taxable  property" 
when  used  in  a  grant  of  the  power  to  tax,  as 
"  all  property  not  excepted  by  law  from  taxa- 
tion," was  approved  in  State  v.  Charleston,  10 
Rich.  L.  (S.  Car.)  240;  St.  Philip's  Church  v. 
Charleston,  McMull.  Eq.  (S.  Car.)  140;  State 
V.  Charleston,  5  Rich.  L.  (S.  Car.)  564. 

■*  Under  the  Bovenae  Laws  of  the  State."  —  A  city 
authorized  to  levy  a  tax  upon  the  "  taxpayers  of 
the  city  taxable  under  the  revenue  laws  of  the 
atate,"  must  levy  upon  the  same  persons  and 
property  as  prescribed  by  the  revenue  laws  of 
the  state.  "  Taxpayei  s  of  the  city,  taxable 
under  the  revenue  laws  of  the  state,"  authoriz- 
ing the  levy  of  a  tax,  designates  both  the  person 
and  subject  of  taxation.  Barret  f.  Henderson, 
4  Bush  (Ky.)  3SS. 

la  Lonlsiana,  police  juries  are  vested  with 
power  to  tax  all  property  and  persona  within 
the  limits  of  incorporated  towns,  unless  the 
power  be  withheld  or  withdrawn  by  express 
legislative  provision.  Cook  v.  Dendinger,  38 
La.  Ann.  361;  Benefield  v.  Hiaes,  13  La.  Ann, 
420 ;  Maurin  v.  Smith,  25  La.  Ann.  445. 

Land  of  Nonrsaidents.  —  In  Alexander  v. 
Alexandria,  5  Cranch  (U.  S.)  i,  it  was  held  that 
the  city  of  Alexandria  had  power  to  tax  the 
lands  of  nonresidents  within  its  limits. 

BrldgW. —  So  much  of  a  bridge  as  is  witfain 
the  corporate  limits  is  taxable  by  the  city.  St. 
Louis  Bridge  Co.  v.  East  St.  Louis,  121  111.  238; 
State  V.  Columbia,  27  S.  Car.  137.  See  also 
Ft.  Smith  Bridge  Co.  v.  Hawkins,  S4  Ark.  509; 
Point  Pleasant  Bridge  Co.  v.  Point  Pleasant. 
3»  W.  Va.  328. 

But  it  cannot  tax  a  bridge  out^de  its  limits. 
Sioux  City  Bridge  Co.  v.  Dakota  Connty,  61 
Neb.  75. 

In  Kentucky  it  was  formerly  held  that  a 
Inridge  within  the  corporate  limits  could  not 
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only  such  as  was  taxable  when  the  power  was  granted,  but  aU  made  so  by 
any  general  statute  subsequently  enacted.'  Property  which  is  taxable  for 
one  purpose  must  be  held  to  be  taxable  for  ail  purposes  of  general  taxation;* 
and  the  fact  that  the  state  does  not  actually  tax  certain  property  will  not  pre- 
vent the  municipality  from  taxing  it,  if  it  has  not  been  exempted  from  tax- 
ation by  the  legislature.' 

Penoul  Property  which  has  its  legal  situs  within  the  corporate  limits  is  tax- 
able by  the  municipality.' 

Cham  la  Aotloa  are  held  to  be  embraced  in  some  of.  the  statutes  authorizing 
municipal  taxation,^  but  under  others  they  are  not  deemed  to  be  included.* 

Taxation  of  i<!orporationi,  their  Capital  Stock,  franchises,  and  shares  of  stock  in 
the  hands  of  shareholders,  is  treated  under  a  separate  title.' 

BaUnqnlilmMnt  of  Fowor  Not  Tntiimod.  —  As  in  the  exercise  of  the  power  by  the 
general  government,  it  is  never  to  be  presumed  that  the  right  is  abandoned  or 
surrendered  by  the  municipality  unless  it  clearly  appears  that  such  was  the 
intention* 

Alabamia.  —  Battl*  v.  Uohile,  9  Ala.  JMt  44 
Am.  Dec  4^. 

/ifiMow.  — Willtey  v.  Pekin,  19  HI.  160: 
bving  V.  New  Orleano,  etc.,  R.  Co.,  94  lU.  105, 
34  Am.  Rep.  *oS ;  Vofft  v.  Ayer,  104  IlL  sMi- 

/xduMta.  —  New  Albany  v.  MeeUa,  3  lad. 
481,  56  Am.  Dec  5*3. 

Kentucky.  —  Newport  9.  Barry,  (Ky.  1891) 
19  S.  W.  Rep.  238. 

Massachusetts.  — ¥tahody  v.  Essex  Conoljr, 
10  Gray  (Mass.)  97. 
ifiMMtfi  — St  Joseph  V.  Savlllc,  39  Mo.  460. 
Naw  /#r«9:  — State  *.  Haight,  30  N.  J.  L. 
4J8. 

Ntw  y«p*.  — People  v.  Tax  Com'rs,  58  N. 
Y.  a4«. 

Ohio.  —  Pelton  v.  Northern  Transp.  Co.,  37 
Ohio  St.  450. 

The  FrodaoU  of  KUm  are  personal  propertr 
and  subject  to  taxation  for  municipal  purposes 
as  such.  Board  of  AMermcn  v.  Chollar-Potoii 
Gold,  etc,  Min.  Co.,  2  Nev.  86. 

6.  OhOM  ia  Aetloa  Imbraoal.  —  Boyd  v. 
Selma,  96  Ala.  144;  Newport  v.  Rings,  87  Ky. 
635;  Trimble  v.  Sterling,  (Ky.  1890)  13  S.  W. 
Rep.  1066, 

6.  OhOM  la  AetloB  V«t  InaMUd.  ~-  Bridges  v. 
Griffin,  33  Ga.  113 ;  Johnsoii  «.  Lmdogton,  14  B. 

Mon.  (Ky.)  521. 

7.  Taxation  of  Corporattona. —  See  the  title 
TaxATioit  (CofeMEATB),  iu^  See  also  the  fol- 
lowing cases: 

Capital  Stock.'— tiuiM  v.  Macon  Coutr. 
Co.,  94  Ga,  aoi. 

Corporate  Fronchisa.  —  Covington  Gaslight 
Co.  V.  Covington,  93  Ky.  312;  Board  of  Council' 
men  v.  Stone,  108  Ky.  400,  (Ky.  1900)  58  S. 
W.  Rep.  373;  Middlesboro  v.  Coal,  etc..  Bank, 
108  Ky.  «S» ;  Newark  v.  State  Board  of  Taxs- 
Hon,  67  N.  J.  L.  346,  rtvertme  66  N.  J.  L.  46<- 
Building  0wns4  and  Ustd  by  Bank.  —  Loiils- 
ville  Trust  Co.  v.  Louisville,  (Ky.  1895)  30  S. 
W.  Rep.  991,  (Ky.  1897)  4*  S.  W.  340. 

Stock  in  Hands  of  Shareholder. -^Vtiaa 
Bank  v.  Richmond,  94  Va.  316. 

Nonresidtnt  Stockholder.  —  Cony  v.  Bsltl- 
more,  96  Md.  310. 

Slock  in  Foreign  CorporaHon.  —  Seward  *. 
Rising  Sun.  79  lod.  351. 

8.  SumndsT  of  Pwii  Vot  AwnMol.^  Stria 
V.  Mobile,  17  Ala.  234;  Athens  City  Water 
Works  Co.  V.  Athens,  74  Ga.  413:  WeUs  9. 


he  taxed,  since  it  was  not  within  the  range  of 
municipal  benefits.  Louisville  Bridge  Co.  v. 
Louisville,  81  Ky.  189. 

But  under  the  present  constitation  mch  a 
bridge  is  taxable.  Louisville  Bridge  Co.  v. 
Louisville.  58  S.  W.  Rep.  598,  22  Ky.  L.  Rep. 
703.  6s  S.  W.  Rep.  814,  23  Ky.  L,  Rep.  165s; 
Henderson  Bridge  Co.  v.  Henderson,  90  Ky. 
498,  105  Ky,  32,  afRrmed  173  U.  S.  592. 

Designation  by  City  Coondl. —  A  charter  made 
taxable  whatever  property  "  the  city  council 
may  designate."  It  was  held  a  sufficient  desig- 
nation, where  the  council  ordered  the  taxation 
of  "  any  property  of  any  kind  subject  to  taxa* 
tton  under  the  laws  of  this  commonwealth." 
Covington  Gas-Light  Co.  v.  Covington,  84  Ky. 
94- 

1.  Property  Hade  Taxable  by  Sabioqamt  G«n- 
eral  Law.  —  Anderson  v.  Maj*e!d,  93  Ky.  230  ; 
Buffalo  V.  Le  Coutenlx,  15  N.  Y.  451. 

In  Tackaberry  c.  Keokuk,  32  Iowa  iss.  It  was 
held  that  any  change  in  the  general  law  in  re- 
spect to  the  subject  of  taxation  effects  a  corre- 
sponding change  as  regards  the  subject,  of  taxa^ 
tion  for  municipal  purposes  where  the  power 
in  the  city  refers  to  the  general  laws  of  the 
state  for  the  subjects  of  taxation. 

2.  Taxable  for  One  Purpose,  Taxable  for  All 
PorposM.  —  Hale  v.  Kenosha,  29  Wis.  599. 

8.  PropartyVotTaxtdbrltato  but  K«t  Unit. 
—  Newport  News,  etc,  R.,  etc,  Co.  v.  Newport 
News,  100  Va.  157;  Woodall  f. 'Lynchburg,  100 
Va.  3 1 8.  See  also  Orange,  etc.,  R.  Co.  V. 
Alexandria,  17  Gratt.  (Va.)  176. 

4.  Personftlty  Taxable  If  Leffal  Sltas  Within 
Hunielpality.  —  Duluth  v.  Reynolds,  53  111.  45  ; 
Worth  V.  Fayetteville,  Winst.  Eq.  (60  N.  Car.) 
70.  And  see  infra,  this  section.  Property  Out- 
side Corporate  Limits.  As  to  tlic  situs  of  per- 
sonal property  for  purposes  of  taxation,  see 
.mpra,  VIL  3.  Personal  Property. 

Water  Graft  are  usually  taxable  at  the  place 
of  registration  which  is  ordinarily  the  home 
port.  See  supra,  this  title.  Place  of  Taxation. 
See  also  the  following  cases  relating  especially 
to  municipal  taxation : 

United  Slates.  —  St.  Louis  v.  Wiggins  Ferry 
Co.,  II  Walh  (U.  S.)  433:  Morgan  v.  Parham, 
16  Wall.  (U.  S.)  471;  Hays  v.  Pacific  Mail 
Steam-Ship  Co.,  17  How.  (U.  S.)  596:  Wheel- 
ing, etc,  Transp.  Co.  v.  Wheeling,  99  U.  S. 
ays. 
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b.  FUBUC  Property.  —  The  question  of  the  liability  of  public  property 
to  taxation  has  been  fully  discussed  elsewhere.* 

c.  Property  Outside  Corporate  Limits.  —  As  a  general  rule  a  munici- 
pal corporation  has  not,  nor  can  the  legislature  give  it,  power  to  tax  property 
the  situs  of  which  is  outside  the  corporate  limits.*  Thus,  where  a  city  extended 
streets  beyond  its  limits,  and  the  owner  of  property  situated  outside  such  limits 
used  the  streets  for  certain  purposes  with  the  consent  of  the  city,  it  was  held 
that  the  city  did  not  thereby  acquire  power  to  tax  such  property.'  But  the 
legislature  can  authorize  a  city  to  assess  and  levy  benefits  on  adjacent  property 
where  the  assessment  is  for  the  benefit  of  all  the  property  taxed  and  not  for 
city  purposes  only.*  And  a  statute  authorizing  a  city  to  collect  water  rents 
outside  its  limits  has  been  upheld.' 

d.  Annexed  Territory  — (i)  In  General,  —  In  the  absence  of  any  pro- 
vision by  the  legislature  to  the  contrary,  territory  which  is  annexed  to  a 
municipality  becomes  at  once  liable  to  taxation  for  municipal  purposes  in  the 
same  manner  as  the  territory  lying  within  the  original  boundaries,'  and  this 


Savannah,  107  Ga.  i ;  Plaisted  v.  Lincoln,  6j 
Me.  91.  And  see  Providence  Bank  v.  Billings, 
4  Pet.  (U.  S.)  514;  Louisville,  etc.,  Canal  Co. 
V.  Com.,  7  B.  Mon.  (Kjr.)  160:  Brewster  v. 
Hoiish,  10  N.  H.  138.  See  generally  s^tpra, 
this  title,  Pow*r  of  Taxation — Waiver  or 
Rglinquiskment. 

1.  PaUia  Property.  —  See  the  title  Exemp- 
tions (prom  Taxation),  vol.  la,  p.  367  et  seq. 

8.  Cmnot  Ttx  Piopertj  Oatride  Corporate  liniti 
—  Florida.  —  Pensacola  v,  Louisville,  etc.,  R. 
Co.,  31  Fla.  492. 

Illinois.  —  Wilk^  v.  Peldn,  19  lU.  160. 

Kentucky. — Johnson  v.  Lexington,  14  B. 
Mon.  (K7.)  531. 

Louisiana.  —  Blanc  v.  New  Orleans,  i  Mart. 
(La.)  119;  Lafferranderie  v.  New  Orleans,  3 
La.  246. 

Missouri.  —  Wells  v.  Weston,  22  Mo.  384,  66 
Am.  Dec.  62y ;  St.  Charles  v.  Nolle,  51  Mo.  iJ3, 
II  Am.  Rep.  440;  Coon  v.  Cameron,  19  Mo. 
App.  573 ;  Plattsbnrg  v.  Clay,  67  Mo.  App.  497. 

Ntbraska.  —  Sioux  City  Bridge  Co.  v.  Dakota 
Cotm^,  tit  Neb.  75.  But  see  Bradshaw  v. 
Omaha,  i  Neb.  16. 

Ntw  Kor*.  — Matter  of  Prospect  Patk,  60 
N.  Y.  398. 

Washington.  —  Pacific  Sheet  Metal  Works  v. 
Roeder,  26  Wash.  183. 

Coal  under  Blvar  Beyond  Low-water  Mark.  — 
Where  the  boundary  of  a  corporation  was  the 
low-water  mark  in  a  river,  it  was  held  that  the 
had  no-  power  to  tax  coal  under  a  river 
beyond  that  marie.  Gilchrist's  Appeal,  109  Pa. 
St.  600. 

Land  Hot  'LtfiSlj  Annexed. —  Where  an  at- 
tempted extension  of  city  limits  is  invalid,  mu- 
nicipal taxes  levied  on  the  territory  sought  to 
be  annexed  are  void.  Pensacola  v.  Louisville, 
etc.,  R.  Co.,  31  Fla.  492.  And  the  fact  that 
such  territory  is  afterwards  legally  annexed 
will  not  validate  previous  taxes.  Atchison,  etc., 
R.  Co.  V.  Maquilktn,  12  Kan.  301. 

land  Partly  Within  and  Puilj  mthont.— 
Where  a  municipality  levies  a  tax  on  an  entire 
tract  which  lies  partly  within  and  partly  with- 
out tfae  corporate  liTnits.  such  tax  is  void  as 
to  the  portion  lying  outside ;  and  if  the  portions 
are  not  readily  separable,  the  whole  assessment 
is  void.  Sioux  City  Bridge  Cp,  Vt  Dakota 
County.  61  Nd>.  7$. 

t7  C.  of !».— $7 


A  Bridge  outside  the  corporate  limits  is  not 
taxable.  Sioux  City  Bridge  Co.  v.  Dakota 
County,  61  Neb.  75. 

PsiMnial  Prepnty,  whose  situs  araigned  by 
the  local  law  is  outside  the  mtmicipal  Umits,  is 
not  subject  to  municipal  taxation.  Montgomeiy 
V.  Lebanon,  64  S.  W.  Rep.  509,  23  Ky.  L.  Rep. 
891 ;  Stephens  v.  Booneville,  34  Mo.  333 ; 
Plattsburg  v.  Clay,  67  Mo.  App.  497.  And  see 
Richmond  County  Academy  v.  Augusta,  90  Ga. 
634;  Lexington  v.  Fishback,  109  Ky.  770.  As 
to  the  situs  of  personal  property  for  purposes 
of  taxation,  see  infra,  this  tiUe,  VII.  3.  Per- 
sonal Property. 

Troper^  Bemond  Aftv  PasMg*  «f  Aot.  — 
In  Board  of  Aldermen ,  v.  Chollar-Potosi  Gold, 
etc.,  Min.  Co.,  a  Nev.  86,  it  was  held  that  the 
removal  of  property  from  a  city  after  the  pass- 
age of  an  act  authorizing  the  city  to  tax  all 
property  within  its  limits,  but  before  the  pass- 
age of  an  ordinance  prescribing  the  amount 
and  manner  of  assessing  and  collecting,  did  not 
take  away  the  city's  right  to  tax  such  property. 

PMpertjCoiistnutlTelyWitUB  City.— -Injohn* 
son  V.  Liscington,  14  B.  Mon.  (Ky.)  531,  it  was 
held  that  the  power  of  taxation  conferred  upon 
the  city  of  Lexington  extended  only  to  prop- 
erty within  the  city,  meaning  visible  property 
actually  situated  within  the  city,  and  not  such 
property  as  had  there  merely  a  1^1  or  con- 
structive status. 

>o  PxwBxlptlTe  Bight  to  tax  property  outside 
the  corporate  limits  can  be  created  by  the  exer- 
cise of  municipal  authority  over  it  for  twenty 
years.   Ham  v.  Sawjrer,  38  Me.  37. 

S.  TTse  of  Btrsets  Outside  Limlta.— Paci&c  Sheet 
Metal  Works  v.  Roeder,  26  Wash.  183. 

4.  Bpeolal  ANonments  on  Adjaesnt  Property.'— 
Brooks  V.  Baltimore,  48  Md.  365.  For  a  full 
discussion  of  the  question,  see  the  title  Spbcial 
OR  Local  AssBSSMBifTS,  vol.  ss,  p.  1190. 

5.  Authorise  Collssttoa  of  WatvBantiOBt* 
ddalbntts. —  Pittsburgh  v.  Brace,  158  Pa.  St. 
174. 

6.  As  to  change  of  mtmicipal  boundaries  gen- 
erally, see  the  title  Municipal  Coipobations, 
vol.  20,  p.  1150  et  seq. 

Land  WitMn  limits  When  Tax  Levied.  — 
Where  land  had  been  brought  within  the  limits 
of  a  city  before  the  levy  of  the  annual  taxes  it 
was  held  to  be  snl^ect  to  taxation  for  that 
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Is  true  although  the  purpose  of  the  taxation  is  to  meet  obligations  incurred 
by  the  municipality  previous  to  the  annexation.* 

Ob  tka  CoBwlidatian  ol  T«0  «>  M«n  lluidy«lltl«  it  is  customary  for  the  legislature 
to  make  provision  as  to  how  thdr  respective  liabilities  shall  be  met.*  Fre- 
quently each  is  required  to  discharge  its  own  indebtedness,  the  existence  of 
the  original  corporations  being  considered  as  continuing  to  the  extent  necessary 
to  the  payment  of  their  debts.* 

(2)  Agricultural  Lands  —  (»)  x^forhy  Sab. — It  often  happens  that  by  tbe 
extension  of  municipal  boundaries  lands  are  included  within  the  municipal 
limits  which  on  account  of  their  situation  and  unimproved  condrtion  remain 
available  for  agricultural  purposes  only  The  question  then  arises  whether 
such  lands  can  be  subjected  to  the  payment  of  municipal  taxes  for  purposes 
from  which  they  derive  no  benefit,  and  on  this  point  two  conflicting  doctrines 
obtain.  According  to  the  great  weight  of  authority,  if  the  annexation  is  legiti- 
mate and  valid,^  the  matter  is  to  be  regarded  as  one  within  the  control  of  the 
legislature  and  not  to  be  interfered  witli  by  the  courts,  notwithstanding  such 
taxation  be  unequal  and  unjust  and  confer  no  benefit  on  the  lands  taxed.' 


jrear  althouKli  the  statute  adtkorised  tke  obtahw 
Ing  of  an  abstract  of  the  county  aMmiaent, 
whereon  the  nftmklpal  \tfj  was  based,  at  a 
4ate  previous  to  tbe  animcaWwi.  There  was  no 
statutory  requirement  that  the  city  dwald  levy 
iti  taxes  on  any  certain  ifay.  Westporf  v.  Mc- 
Gee,  128  Mo.  153.  See  alio  Sute  c  Craig,  11 
Ohio  Cir.  Dec.  3^,  21  <Miio  Cir.  CL  13,  wherein 
ft  was  held  to  be  tbe  cooaty  aodltoi's  dn^  to 
enter  upon  the  amiexea  land  th«  oranicipal  m. 
ftead  fk  the  township  te«y  wbeie  the  annexa- 
tion  took  ptace  on  April  24,  and  ^  tonrnihip 
lerf  was  certiied  to  hln  dn  AprH  37,  and  the 
manlcipal  levy  on  May  IJ. 

Land  AnsMed  After  Beglflsiag  tA  TMr  — In 
Aitstin  V.  Butler,  (Tex.  Civ.  App.  1897)  40  & 
W.  Rep.  340,  it  was  beld  that  land  ameaed 
alter  the  beginning  of  the  year  could  not  be 
taxed  for  that  year,  although  the  asseBSiBei.t 
was  not  made  tBl  after  the  ammation. 

Istoppal  to  Dmy  Li*Mllty.  —  Owners  of  an- 
nexed territory  who  show  acqatesccnc*  in  the 
annexation  by  voting  at  munacipal  elections,  atMl 
Other  acts,  are  estopped  to  deny  the  Uabtlity  of 
their  hinds  for  municipal  taxes.  Seward  v. 
Rheiner,  3  Ran.  App.  95;  Lebanon  v.  Edmondc, 
101  Ky.  316;  Kobn  v.  Port  Townsend,  iz  Wash. 
605.  50  Am.  8t.  Rep.  911.  And  see  Sage  v. 
Plattsnwuth,  48  Neb.  558  {/allowing  South 
Matte  Land  Ca  v.  Buffalo  County,  15  Neb.  605) 
wherein  it  was  held  that  the  owner  of  annexed 
land  could  not,  aiter  the  bpse  of  several  yean, 
restrain  the  collection  of  nwidcipal  ttttes  on  tbe 
gtound  tfaat  tbe  extension  was  nhauthoriaed. 

L«T7  Smi  ott  Tnaadiag  AMMMiat. -'In 
7<nM,  where  »  territory  la  teecwponted  as  a 
city,  the  levy  foUowiBg  Ae  tnco^^oratioft  asast 
he  based  upon  tiie  prmding  asscssBcnt  made 
before  the  incorporation.  SncU  v.  Ft  Dodge, 
45  Iowa  564. 

If  XbB  Anunstlon  ia  Dligal.  taxes  levied  \iy 
the  municipality  on  the  lands  attempted  to  be 
annexed  are  void,  Pensacola  v.  LouiaviHe,  etc., 
R.  Co.,  31  Fla.  492;  Alcbtaon,  <ku,  R.  Co.  v. 
Maquilkin,  12  Kan.  301. 

1.  Aanezad  Tsrrltery  Taxabla  far  TM-«xi'>tiBf 
MPt.  —  Stilz  V.  Indianapolis.  81  ind.  j8a; 
Ldminn  v.  Bevill.  iKy.  1897)  3S  S.  W.  Rep. 
873.    And  N*  AlflX8Ddri»  v.  Wise,  a  Craach 


(C  C.)  Xf.  See  abo  the  title  MuNicfPAL  Cos- 
TORATIONS,  r<A.  so,  p.  ti52,  nole  4,  and  p.  1153. 
notes  I  and  2. 

8.  See  tbe  title  MvmiCipai.Corpokaticws.tcL 
20,  p.  1224  et  seq. 

%.  Afperttomaaat  BMwaea  4rigte*l  Osfpert- 
tioDf.  —  See  U.  S.  v.  Memphis,  97  IT.  S.  284: 
Hartlbrd  Bridge  Ca  v.  East-Harttoid,  16  Coon. 
149:  Fender  r.  Neosho  Falb  Tp..  32  Kan.  30J; 
Marion  County  v.  Harwy  COun^,  26  Kaa. 
I.ayton  ».  New  Orleans,  »  La.  Ann.  515;  Wal- 
lace V.  Shelton,  14  La,  Ann.  503:  Midland  Tp. 
V.  RoseocHnmon  Tp.,  39  Mich.  434:  ClevebiMl  v. 
Heisley,  41  OhHo  St.  670;  De  Haltos  v.  New 
Whatcom.  4  Wadh.  127;  State  w.  Rice,  35  Via 
178. 

Oaaaot  kqMli  Tertad  Blfhtt.— An  act  pro- 
viding fcr  the  onion  ot  two  or  more  districts  or 
towndiips  is  whdiy  prospective  in  its  opera- 
tion: it  furnishes  a  rale  ibr  the  fulveaily.  and 
iDterferes  with  BO  Tested  rwbti,  nor  with  tlie 
obligatioa  ol  any  contract.  U.  S.  v.  Utmobm. 
97  U.  S.  284. 

4.  Pawar  af  Legialatnra  te  Eztaad  KoaioiFtl 
Llmita.  —  See  tbe  title  Municipal  Corpoia. 
TioNs,  vol.  ao,  p.  iija. 

Land  V«t  Gontignou  or  A^iaiag.— In  SmiA 
f .  Sherry,  y>  Wis.  210,  it  was  held  that  tbe 
legislature  could  not  authorize  the  inclusion  in 
a  village  of  land  not  contiguous  to  or  joining  it, 
and  in  which  the  existing  corporation  had  no 
interest,  the  <Hily  purpose  of  such  annexatioo 
being  to  increase  the  village  revenues  by  taxing 
the  annexed  kuida,  theteiwe  vtU^e  taxes  coald 
not  bt  imposed  on  such  lands. 

».  United  Staiet.—KfXLy  v,  Pittsburdt,  »H 
U,S.  78;  Oliver  v.  Omaha,  3  DilL  {U.  S.)  368; 
Kauntie  v.  Omaha.  5  DiU.  (U.  S.)  443!  CoW 
HiU  V.  Caledonia  Silver  Min.  Co.,  5  ^wy.  (U. 
S.)575- 

Cfl/i/<v»ifl.— Santa  Rosa  v.  Coidtpr,  58  C«L 
537;  Dixoa  ».  Mayes,  72  CaL  166. 

Georgia ^iMilum  v.  Athens,  33  Ga.  5S8. 

IHifwis — Gary  v.  Fekin,  88  lU.  154.30^^ 
Rep.  543. 

Imdiana.—CaaVXm  v.  Cambridge  Ci^,  58  hid. 
130;  Logansport  v.  Seybold,  59  Ind.  2x5;  Chxn 
V.  Sanders,  62  Ind.  308. 

A(i»raf.— Mendenhall   v.    Burton.  42  Kai> 
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(b)  "BoiAt"  BiU.  —  But  in  a  few  jurisdictions  the  courts  have  decided 
that,  while  the  legislature  possesses  full  power  to  extend  the  boundaries  of 

municipal  corporations,  yet  it  cannot  authorize  the  imposition  of  municipal 
taxation  on  land  which  derives  no  benefit  from  its  inclusion  within  the  muni- 
cipality, such  taxation  being  deemed  a  taking  of  private  property  for  public 
use  without  due  compensation.*  Where  this  doctrine  prevails,  however^  it  Is 
held  that  land  is  taxable,  although  used  for  agricultural  purposes,  if  ft  fall 
within  the  range  of  municipal  benefitsv* 


570;   Hurla  V.  Kansas  City,  46  Kan.  738; 

Seward  v.  RbelDcr,  »  Kafl.  App.  95. 

iMvisiana.  —  Municipality    No.  Thfee 

Michood,  6  La.  Ann.   605 ;   New  Orleans  v. 

Hicboud,  10  La.  Aon.  763  ;  New  Orleans  v,  Caz- 

elaf,  37  La.  And.  156;  Stonet  v.  Floumoy,  a8 

1a.  Ann.  850. 
Maryland.  —  CroS  v.  Predericli,  44  Md.  67, 
Michigan.  ~— Smith  v.  Saginaw,  81  Mich.  133; 

Mitchell  V.  NegaunAe,  113  Mich.  jSg,  67  Am. 

St.  Rep.  468. 

Mississippi.  —  Martin  v.  Dtx,  52  Mim.  53,  24 
Am.  Rep.  661. 

Miss&wri.-^  St.  Louis  v.  RmbmU,  9  Mo.  507; 
St..  Louis  V.  Allen,  13  Mo.  400 ;  Lee  v.  Thomas, 
49  Mo.  lis;  WaMed  v.  Dadl4r>  49  ^o.  4"'. 
(^boney  0.  Cape  Girardean  Co.,  58  Mo.  141 ; 
State  V.  McReynolds,  61  Mo.  203. 

Nebraska.  —  Turner  v.  Althaus,  6  Neb.  54, 
«vgrrulitig  Bradsbaw  v.  OiUaba,  i  Neb.  16; 
Lancaster  Coanty  v.  Rush,  35  Neb.  119. 

Ntw  Jersey.  —  Bailey  v.  Brown,  53  N.  J.  L, 
163.   And  see  State  v.  Taylor,  35  N.  J.  L.  184. 

OMff,-— Barker  V.  Stat£«  18  Ofak>  514. 

Pentuflvaitia,  — Kelly  v.  PittabuTKh,  85  Pa^ 
St.  170,  a7  Am.  Rep.  633;  Hewitts'  Appeal,  88 
Pa.  St.  SS',  Hmnmelstowfl  v.  Bfunner,  17  Pa< 
Co.  Ct.  140, 

Texas.  —  Norris  v.  Waco,  57  Tex.  635  i  MadflT 
V.  Co*,  73  Tax  S38. 

iVashington.  —-  Ferguson  f.  Snobomlsh,  8 
Wash.  668;  Trace  v.  Tacoma,  16  Wash.  69^ 
And  SM  Ktibn  v.  Port  Towilaend,  la  Wa«h.  6o5i 
so  Am.  St.  Rep.  911. 

WM  Virginia.-— Davis  C  Port  Pleasant,  33 
W.  Vi  J89. 

Wisconsin.  —  Wetfkd  v.  Milwaukee,  10  Wis. 
343 ;  Washbtim  v.  Oshkoab,  fro  Wis.  453.  Cow 
pare  Smith  v.  Sherry,  50  Wis.  210. 

Land  Is  Frasnmed  to  Ba  Liable  for  municipal 
taxes  if  lying  within  the  corporate  liiohs,  and 
it  i«  oft  Ihi  owner  to  show  why  it  is  not  liable. 
HnraiMMown  v.  Bmnntt,  -a  Dsmpb,  Ca  Rep. 
(Pa.)  376. 

As  10  ^cial  aawasmedttf  crfi  agricultiffal 
I4ftd4  for  local  improvements,  se«  the  title 
Spxcial  or  Local  AssK&subhts.voI.  25,  p.  1193. 

t.  In  loin  the  doctriAe  has  been  firmly  main- 
tained that  agricultural  lands  cannot  be  sub- 
jected to  miinicipal  taxes  if  rdceivtag  no  benefit 
tbcrcfrom.  Morford  v.  Unger,  8  Iowa  83 ;  But* 
ler  7.  Muscatine,  it  Iowa  433;  LaOgworthy  v, 
Dubuque,  13  Iowa  86 ;  Fuhdn  v.  Davenport,  ly 
Iowa  404 ;  Buell  v.  Ball,  20  Iowa  282 ;  Davis  v. 
Dubtx|ue,  20  Iowa  458;  O'Hare  v.  Dubwfue,  aa 
I<nra  144;  Deeds  v.  Sanborn,  26  Iowa  419; 
Deiman  v.  Ft.  Madison,  30  Iowa  542 ;  Durant 
r.  Kauffoian,  34  Iowa  194;  Brooks  v.  Polk 
Cemrty,  5'  Iowa'  460 ;  Evans  v.  Council  Bluffa. 
6$  Idwd  saS ;  Tubbeaing  v.  Burlington,  68  Iowa 
691 ;  Ti^Ior  C.  Waverly,  94  Iowa  661. 


If  the  Land  Is  Included  on  the  Original  Incor- 
poration the  rule  is  the  same  as  if  it  had  been 
incKided  by  extension  of  the  municipal  limits. 
Buell  V.  Ball,  30  Iowa  aSa;  Deeds  v.  Sanborn, 
32  Iowa  214. 

Ea  Ksntaak^  it  was  formerly  held  that  land 
uaed  exclusively  for  agriculture  could  not  be 
taxed  by  the  nninicipaKty  where  it  received  no 
benefit  from  sucb  taxes.  Cheaney  f.  Hooter,  9 
B,  Mob.  (Ky.)  330;  Covington  v.  Soutbgate, .  i s 
B.  Mon.  (Ky,)  491;  Sharp  v.  Donavan,  17  B. 
Mon.  (Ky.)  223 ;  Arhegust  f.  Louisville,  2  Bnsfa 
(Ky.)  271;  Swift  V,  Newport,  7  Bush  (Ky.)  37; 
Henderson  v.  Lambert,  8  Bush  (Ky.)  607 ; 
Courtiley  v.  Louisville,  12  Bush  (Ky.)  4t9; 
Parkland  v.  Gaines,  88  Ky.  562 ;  Covington  v. 
Arthur,  14  S.  W.  Rep.  121,  12  Ky.  L.  Rep.  163; 
Pinevllle  ».  Creech,  (Ky.  1894)  i6  S.  W.  Rep. 
iiof.  And  the  same  principle  was  api^ed  to  a 
bridge  within  (he  city  limits.  Louiatille  Bridge 
Co.  V,  Louisville,  81  Ky.  189. 

But  under  the  Present  Constitution  the  rule 
is  different,  and  farm  lands  lying  within  the 
lAnnieipat  limita  are  now  •taxable  withoot  regard 
to  benefits  received.  Board  of  Couficilmen  v. 
Scott,  loi  Ky.  615;  Board  of  Council  v.  Rarick, 
102  Ky.  353;  Rfclmtond  v.  Gibson,  (Ky.  1898) 
46  9.  W.  Rep.  702;  Latonta  v.  Hopkins,  104 
Ky.  419;  Hughes  v.  Carl,  106  Ky.  533;  Shuck 
V.  Lebanon,  107  Ky.  252 ;  Ryan  v.  Central  City, 
(Ky.  1899)  54  S.  W.  Rep.  2;  Specht  v.  Louis- 
ville, i8  S.  W.  Rep.  607,  22  Ky.  L.  Rep.  699; 
Bell  Cbuttty  Coke,  etc.,  Co.  v.  I^iievlUe,  64  S. 
W.  Rep.  525,  43  Ky.  L.  Rep.  933.  And  the  same 
rule  applies  to  a  bridge  withtd  the  citt  ttmks. 
Louisville  Bridge  Co.  v.  Louisville,  58  S.  W. 
Rep.  598,  22  Ky.  L.  Rep.  703,  65  S.  W.  Rep. 
814,  23  Ky.  L.  Rep.  1655.  And  see  Henderson 
Bridge  Co.  f.  Henderson,  173  tl.  S.  S92. 

1m  Vtaih  ft  has  been  held  (baf  municipal  taxa- 
tion should  be  limited  to  the  range  of  mu- 
nicipal benefits,  and  therefore  the  territorial 
legidatnre  had  no  power  to  atft&orize  the- taxa- 
tion of  lands  which  were  located  beyond  (h€ 
range  of  iminicipal  benefits.  People  V.  Daniels, 
6  Utah  288;  eillsofi  V.  Libford,  7  Utah  t66; 
Kaysville  V.  Ellison,  18  Utait  i6j,  Am.  St. 
Rep,  773- 

S.  TMatle  tf  Within  K(Ur|!«  of  Koiiielpal  Bene- 
fits —  Iowa,  — -  Butler  v.  Muscatine,  1 1  Iowa 
433;  Herahey  v.  Muscatine,  22  Iowa  184;  Sean 
P.  lowd  Midland  R.  Co.,  39  Iowa  417;  Tubbe- 
sing  V.  Burlington,  68  Iowa  691  ;  Perkins  V. 
Burlington,  77  Iowa  sSj;  Ford  v.  North  Des 
Moines,  80  Iowa  626 ;  Farwell  V.  Des  MoincS 
Brick  Mfg.  Co.,  97  Io#a  386;  Allen  V.  Daven- 
port, ro7  lowa  00. 

_  Kentucky.  — Maltus  *.  Shields,  z  Met.  (Ky.) 
553;  Arbegust  v.  Louisville,  2  Bush  (Ky.)  271; 
Swift  V.  Newport.  7  Btisb  (Ky.)  37;  Torbitf  v. 
Louisville,  (Ky,  1887)  4  S.  W.  Rep.  34s  t  Eifert 


899 


Volame  XXVII. 


Digitized  by 


Google 


Knnidpal  Taxatloii. 


TAXATION, 


(o)  SUtatM  EzuBptisg  or  nzlsg  Lower  Bata. — In  many  of  the  states  statutes 
exist  which  exempt  rural  lands  from  municipal  taxation,  or  prescribe  for  them 
a  rate  lower  than  that  imposed  on  other  property  in  the  city  proper,*  but  such 
statutes  are  applicable  only  to  such  lands  as  fall  fairly  within  their  letter  and 
spirit.' 

CanitltiitloiwUt7of  Statatfls.  —  In  some  instances  these  statutes  have  been  declared 
unconstitutional,*  but  under  other  constitutions  the  courts  have  upheld  the 
power  of  the  legislature  to  prescribe  different  rates  of  taxation  for  city  pur- 


V.  Central  Covington,  91  Ky.  194;  Elkton  v.  Gill, 
94  Ky.  138;  Beatyville  v.  Daniel,  23  S.  W.  Rep. 
746.  X5  Ky.  L.  Rep.  793;  Briggs  v.  Russellville, 
99  Ky.  515;  Ld)anon  v.  Berill,  (Ky.  1897)  38 
S.  W.  Rep.  873 ;  Louisville,  etc.,  R.  Co.  v.  Com., 
104  Ky.  35. 

Vlah.  —  Cook  v.  Crandall,  7  Utah  344. 

Land  Held  for  Speealatlve  FnrpoMi  is  taxable 
althougb  used  for  ^icultural  purposes  only. 
Durant  v.  KaufTman,  34  Iowa  194;  Farwell  v. 
Des  Moines  Brick  Mfg.  Co.,  97  Iowa  286, 

1.  BtatatM  EMmptlng  or  Ftd&g  Lower  Bmti  — 
United  States.  —  U.  S.  v.  Memphis,  97  U.  S. 
284. 

Connecticut.  —  Gillette  v.  Hartford,- 31  Coim. 
35  «■ 

Georgia.  —  Smith  v.  Americus,  89  Ga.  810. 

Indiana.  —  Blain  v.  Bailey,  25  Ind.  165;  Kal- 
brier  v.  Leonard,  34  Ind.  497;  Hamilton  v.  Ft. 
Wayne,  40  lad.  491 ;  Conklin  V.  Cambridge 
City,  58  Ind.  130;  Stilt  v.  Indianapolis,  81  Ind. 
582 ;  Lcepcr  v.  South  Bend,  106  Ind.  37s ; 
Dtckerson  v.  Franklin,  1 1  a  Ind.  1 78 ;  South 
Bend  v.  Cashing,  123  Ind.  290;  Indianapolis  v. 
Ritzinger,  24  Ind.  App.  65. 

Iowa.  —  Winzer  v.  Burlington,  68  Iowa  279 ; 
Perkins  v.  Burlington,  77  Iowa  553 ;  Farwell  v. 
Des  Moines  Brick  Mfg.  Co.,  97  Iowa  286 ; 
Allen  V.  Davenport,  107  Iowa  90;  Windsor  v. 
Polk  County,  109  Iowa  156. 

Kentucky.  —  Henderson  v.  Lambert,  8  Bosh 
fKy.)  607:  Simms  v.  Paris,  (Ky.  1886)  1  S. 
W.  Rep.  543. 

Louisiana.  —  Third  Municipality  v.  Ursuline 
Nuns,  2  La,  Ann.  611;  Municipality  No.  Three 
V.  Michoud,  6  La,  Ann.  605 ;  New  Orleans  v, 
Michoud,  10  La.  Ann.  763. 

Maryland,  — -  Sindall  v.  Baltimore,  93  Md. 
526;  Goebel  v.  Baltimore,  93  Md.  749;  United 
R.,  etc.,  Co,  V.  Baltimore,  93  Md.  630;  Joesting 
V.  Baltimore,  (Md.  1903)  55  Atl.  Rep.  456. 

Michigan.  —  Baldwin  v.  Hastings,  83  Mieh. 
639- 

Missouri.  —  St.  Louis  v.  Allen,  13  Mo.  400; 
Benoist  V.  St.  Louis,  15  Mo.  668, 

New  Jersey.  —  State  v.  Vanhome,  39  N.  J. 
L.  444;  Bailey  v.  Brown,  53  N.  J.  L.  i6a. 

New  York.  —  People  v,  Weayer,  41  Hun  (N. 
Y.)  133. 

Ohio.  —  Barker  v.  State,  18  Ohio  514. 

Pennsyh/anitt.  —  Serrill  V.  Philadelphia,  38 
Pa.  St.  3SS. 

Tennessee.  —  Carriger  v.  Morristown,  i  Lea 
(Tenn.)  116. 

Th«  Paot  that  the  Owner  Ereetad  Dwallingf 
and  resided  on  such  tract  was  held  not  to  affect 
the  exemption.  Winzer  v.  Burlington,  68 
Iowa  279. 

The  Ovnar  Kay  Baoom  Agalnat  the  ffl^f 
tw«9  collected  on  «9cb  Ifiq^  aboTC  tbe  rate 


fixed  by  the  statute.  Indianapolis  v.  Ritainger, 
24  Ind.  App.  65. 
la  tha  AtevDoa  at  Any  Btatntny  B«ady.  the 

owner  may  obtain  relief  from  illegal  taxatioa 
by  injunction.  Joesting  v.  Baltimore,  (Md. 
1903)  55  Atl.  Rep.  456. 

Tlw  Laglilatnre  Kay  B^aal  such  statutes  at 
will.  Winzer  v.  Burlington,  68  Iowa  279;  Mc- 
Callie  V.  Chattanooga,  3  Head  (Tenn.)  317; 
Probasco  v,  Moundsville,  11  W.  Va.  501  ;  Powell 
V.  Parkersburg,  28  W.  Va.  698;  Washburn  r. 
Oshkosh,  60  Wis.  453- 

Ghartar  Frorlaloiu  Sapmadad  by  flaBattI  la*. 

—  Where  a  city,  whose  charter  exempted 
from  city  taxation  undivided  parcels  of  land 
exceeding  ten  acres,  was  reorganized  under  a 
general  act  requiring  uniform  taxation  upon 
all  taxable  property  within  the  corporate 
limits,  it  was  held  that  all  lands  in  the  city 
were  taxable  for  city  purposes  whether  or  not 
they  exceeded  ten  acres  in  extent.  Hayward  v. 
People,  145  111.  55. 

t.  Laadi  Tat  WI^iId  Farrlnr  of  Statat&- 
Alien  V.  Davenport,  107  Iowa  90;  Windsor  v. 
Polk  County,  109  Iowa  156;  Simms  v.  Paris, 
(Ky.  1886}  I  S.  W.  Rep.  543  :  Sindall  v.  Balti- 
more, 93  Md.  526;  Goebel  v.  Baltimore,  93 
Md.  749. 

»ot  AppUMbta  to  Xxtnudon  Hade  Prior  to  Aet 

—  Perkins  r.  Burlington,  77  Iowa  553.  Com- 
pare  Winzer  v.  Burlington,  68  Iowa  279. 

Vot  Aj^ioable  to  Spedal  Afiewnianta. — Didc- 
erson  v.  Franklin,  112  Ind.  178. 

CeaaM  to  Apply  When  Land  Laid  Off  In  Blods 
and  Lots. —  State  v.  Vanhome,  39  N.  J,  L.  444- 

Dwelling  Hoosss  and  Their  Appnrtaaanees  are 
not  included  in  an  exemption  of  lands  "used 
only  for  fanning  purposes."  Carriger  v.  Mor- 
ristown,  i  Lea  (Teon.)  116. 

The  SlffUof  Wayand  TradnafaSirMt 
vay  are  not  within  the  meaning  of  Md.  Acts 
1888,  c.  98.   United  R..  etc,  Co.  v.  Baltimore, 
93  Md.  630. 

S.  Btatntei  Held  Unoonatltntlonal.  —  Smith  v. 
Americus,  89  Ga.  8to;  Gary  t>.  Pekin,  88  lU. 
IS4.  30  Am.  Rep.  543 ;  Hayward  v.  People,  uS 
III.  55 ;  Zanesville  v.  Richards,  5  Ohio  St  590; 
Knowlton  v.  Rock  County,  9  Wis,  410. 

la  Uwoui  a  statute  of  this  kind  was  nphdd 
in  the  earlier  cases.  Benoist  v.  St.  Louts,  19 
Mo,  179;  Lee  v.  Thomas,  49  Mo.  iia;  Kansas 
City  V.  Cook,  69  Mo.  127. 

But  under  a  later  constitution  such  statntes 
have  been  declared  unconstitutioQaL  State  v. 
O'Brien,  89  Mo.  631 ;  Copeland  v.  St  Jose^ 
126  Mo.  417. 

The  Fnaaat  Kmtael^  OenititBtIm,  vhea 
adopted,  at  once  rendered  inoperative  piovi- 
aiona  of  a  city  charter  exempting  agrfcnltanl 
lands.   Sbtick      X-^unon,  107  Ky.  252. 
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poses  as  between  property  which  is  within  the  rat^e  of  municipal  benefits  and 
that  which  is  not.^ 

e.  Detached  Territory.  — In  the  absence  of  any  provision  to  the  con- 
trary by  the  legislature,  where  territory  is  detached  from  a  municipality  it  is 
no  longer  liable  to  taxation  for  municipal  obligations  incurred  either  before 
or  after  such  division  or  detachment  took  place.* 

But  the  LegiiUton  TKxj  Fnrid*  for  «a  X^vitable  Apporttouunt  between  the  respective 
portions  of  burdens  existing  at  the  time  of  the  division  so  that  they  will  still 
be  borne  by  the  whole  of  the  original  teiritoiy.' 

/.  Exemptions.  —  All  questions  relating  to  exemptions  from  taxation 


1.  SUtates  ITidwId.  —  U.  S.  v.  Memphis,  97  U- 
S.  292;  Gillette  v.  Hartford,  31  Conn.  351; 
Hamilton  v.  Ft.  Wayne>  40  Ind.  491  ;  Leicht  v. 
Burlinsrton,  73  Iowa  29 ;  Henderson  v.  Lam- 
bert, 8  Bush  (Ky.)  607 ;  Daly  c  Morgan,  69 
Md.  460;  Baldwin  v.  Hastings,  83  Mi^.  639; 
Serrill  V.  Philadelphia,  38  Pa.  St.  355' 

S.  Datadwd  Tanitery  Sot  U»bl«  tat  Kiulslia] 
D*btf.  —  See  the  tide  Municipal  Corpou- 
TIONS,  vol.  30,  p.  1225.  See  .also  Laramie 
County  V.  Albany  County,  92  U.  S.  307 ;  Wind- 
ham V.  Portland,  4  Mass.  384;  Cobb  v.  King- 
mao,  15  Mass.  197 ;  Hampshire  County  v. 
Franklin  County,  16  Mass.  76. 

IIl«g«l  DivUion  —  Eatoppel. —  Where  an  ordi- 
nance separating  part  of  a  village  was  void, 
but  die  village  for  seven  years  treated  such 
territory  aa  no  longer  widiin  its  limits,  it  was 
held  to  be  estopped  to  daim  the  right  to  tax 
it  for  villags  pnrposes.  People  v,  Maxon,  139 
III.  306- 

TazsB  Doe  B^ore  tlis  Sapsjatloo  can  be  col- 
lected from  the  detached  territory.  Devor  v. 
M'Clintock,  9  W.  &  S.  (Pa.)  80. 

When  Separation  Complete.  —  The  o^anization 
of  a  township  created  by  the  division  of  tiie 
territory  of  another  Is  not  complete  until  its 
officers  have  been  elected  and  have  entered 
upon  the  discbarge  of  their  duties,  and  until 
that  time,  it  remains  a  part  of  the  original 
township,  and  is  subject  to  the  payment  of  taxes 
legally  levied  thereon.  Lamb  v.  Burlington, 
etc.,  R.  Co.,  39  Iowa  333  ;  Comins  Tp.  v.  Harris- 
viUe  Tp.,  4$  Mich.  442. 

SaiMmtlon  After  End  of  t*x.  Tsar, — Where 
land  was  detached  from  a  town  after  the  end 
of  the  tax  year  but  before  the  collection  of  the 
taxes,  it  was  held  liable  to  taxation  for  that 
year.    New  Decatur  v.  Nelson,  102  Ala.  556. 

3.  L^jslatOTO  May  Apportion  Burdens.  —  See 
the  tide  Municipal  Corporations,  vol.  20  p. 
I23ti.    See  also  the  following  cases: 

CowMCtic*t.  —  Willimantic  School  Soc.  v. 
First  School  Soc.,  14  Conn.  457 ;  Hartford 
Bridge  Co.  v.  East  Hartford,  16  Conn.  149; 
Granby  v.  Tbarston,  23  Conn.  416. 

Illinois.  —  Galeabnrg  v.  Hawkinson,  75  111. 
152. 

Iowa.  —  Milwaukee,  etc.,  R.  Co.  v.  Kossuth 
County,  41  Iowa  57. 

Kansas. —  Sedwick  County  v.  Bunker,  16 
Kan.  498;  Chandler  v.  Reynolds,  19  Kan.  249; 
Ottawa  Cotmty  v.  Nelson,  19  Kan.  334,  37  Am. 
Rep.  loi ;  Marion  County  v.  Harvey  County, 
36  Kan.  181 ;  Morris  County  v.  Hinchman,  31 
Kan.  729. 

Maine.  —  Bowdoinham  v.  Richmond,  6  Me. 
113,  19  Am.  Dec.  197. 


Massachusetts.  —  Stone  v.  Charlestown,  114 
Mass.  214. 

Mississippi.  —  Portwood  v.  Montgomery 
County,  52  Miss.  523, 

New  Hampshire.  —  Bristol  v.  New  Chester,  3 
N.  H.  524;  Londonderry  v.  Derry,  8  N.  H. 
330. 

OMo.  —  Cleveland  v.  Heisley,  41  Ohio  St. 
670. 

Vermont.  —  Montpelier  v.  East  Montpelier, 

29  Vt.  12,  67  Am.  Dec.  748. 

West  Virginia.  —  Board  of  Education  v. 
Board  of  Education,  30  W.  Va.  424. 

Wisconsin.  —  Milwaukee  v.  Milwaukee,  13 
Wis,  93. 

feanqrlvania — Stotnte  Be^nlring  Oeeree  of 
AqutmSBt. — Wade  v.  Oakmont,  165  Pa.  St. 
479- 

Kansu  —  Bonded  IndebtadiMB.  ~  In  Kansas, 
the  taxation  of  detached  territory  to  pay  the 
bonded  indebtedness  of  a  county  or  township 
is  authorized,  where  the  bonds  are  both  "  au- 
thorized and  issued "  previous  to  the  detach- 
ment. Chandler  v.  Reynolds,  19  Kan.  249; 
Ottawa  County  v.  Nelson,  19  Kan.  234,  27  Am. 
Rep.  loi  ;  Sedgwick  County  v.  Bunker,  16  Kan. 
498 ;  Marion  County  v.  Harvey  County,  26  Kan, 
181 ;  Morris  County  v.  Hinchman,  31  Kac.  738; 
Hurt  V.  Hamilton,  25  Kan.  82.  And  see 
Fender  v.  Neosho  Falls  Tp.,  22  Kan.  305. 

Disputed  Territory  —  Estoppel. —  Where  there 
is  a  dispute  between  two  districts  respecting 
their  boundaries,  each  claiming  the  territory  in 
question,  if  one  permits  the  other  to  levy,  col- 
lect, and  receive  the  taxes  thereon  from  year 
to  year,  and  expend  them  in  meeting  the  annual 
wants  of  the  district,  it  is  estopped  from  main- 
taining an  action  therefor  as  for  money  had  and 
received.  Rapids  Dist.  Tp.  v.  Clinton  Dist. 
Tp.,  27  Iowa  323. 

Conflict  Between  City  and  Fariih.  —  Where  a 
city  undertook  to  annex  territory  and  claimed 
that  the  parish  authorities  had  no  right  to  tax 
it,  but  the  parish  considered  the  annexation 
illegal,  it  was  held  that  the  parish  might  pro- 
ceed to  levy  its  taxes  on  the  disputed  territory 
and  thus  present  for  judicial  determination  the 
conflicting  pretensions  of  the  city,  the  parish 
not  being  bound  to  refrain  from  levying  such 
taxes  until  it  has  tested  the  validi^  of  the 
annexation  in  direct  proceedings.  Lake  Charles 
V.  Police  Jury,  50  La.  Ann.  346. 

Tlw  ObllgBtion  of  a  Contnet  Is  Violated  where 
the  legislature,  having  apportioned  the  burdens 
at  the  time  of  the  division,  subsequently  passes 
an  act  relieving  the  detached  portion  from  such 
liability.  Bowdoinham  v.  Richmond,  6  Me. 
113,  19  Am.  Dec.  197. 
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have  already  been  fully  treated  under  a  previous  title* 

8.  AsseBsment  —  In  the  main,  the  rules  governing  assessments  by  muni- 
cipalities may  be  said  to  be  the  same  as  those  governing  assessments  of  state 
taxes.* 

By  Whom  Had*,  —  The  question  who  is  to  make  the  assessment  is  usually  de* 
pendent  on  the  provisions  of  the  local  statutes.'  No  one  other  than  the 
authorized  person  or  board  can  make  a  valid  assessment,^  nor  can  the  assess- 
or's powers  DC  delegated  to  another.* 

Bull  of  Talutlon.  —  Sometimes  the  municipality  is  by  statute  required  to 
take  the  assessment  for  state,  county,  or  town  purposes  as  the  basis  of 
valuation  for  local  purposes,*  and,  in  such  case,  the  assessment  must  follow  as 
far  as  possible  that  of  the  state,  county,  or  town,  even  though  the  property  be 
so  situated  as  to  render  an  original  valuation  necessary.'  But  this  is  purely 
a  matter  of  statutory  regulation,  and,  of  course,  the  municipality  may  be 


1.  EmBptiou.  —  See  the  title  Exeuptiohb 
(rsou  Taxation),  vol.  ta,  p,  p.  367  et  seq. 

2.  See  svpra,  this  title,  Atsessment. 
%.  See  the  local  statutes,  -  and  the  following 

cases ; 

California.  —  Reily  v.  Lancaster,  39  Cal.  354; 
People  V.  Sargent,  44  Cal.  430 ;  Savings,  etc., 
Soc.  V.  Austin,  46  Cal.  416;  Williams  v.  Corco- 
ran, 46  Cal.  SS3 ;  People  v.  White,  47  Cal,  616; 
Houghton  V.  Austin,  47  Cal.  64^;  People  v. 
Stockton,  etc.,  R.  Co.,  49  Cal.  421 ;  Smith  v. 
Farrelly,  52  Cal.  77. 

Kentucky.  —  Murphy  v.  Louisville,  71  W. 
Rfip.  934,  24  Ky,  L.  Rep,  1574. 

Michigan.  —  Atty.-Gen.  t>.  Cogshall,  107 
Micfa.  181. 

Montana.  —  State  v.  Johnson,  16  Mont. 
570. 

New  J*rtey.  —  Benson  v.  Bloomfield,  58  N. 
J.  L.  491- 

Washington.  —  Port  Townsend  v.  Sheebas. 

6  Wash.  220. 

Whers  No  Asswora  Are  Eli)«t«d,  the  select- 
men or  truBtep  of  a  village  are  sometimes  the 
proper  persons  to  make  the  assessment.  Scam- 
inon  V.  ScammoD,  28  N.  H.  419;  People  v. 
Wood,  71  N.  Y.  371. 

CnnmiMionen  Cannot  Amolnt  Oat  of  Their 
JVvmber.  —  Where  the  power  to  appoint  assess- 
ors is  conferred  upon  the  commissioners  of  a 
municipality,  they  cannot  appoint  any  of  their 
number  to  fill  the  office.  Hawjcina  v.  Jones- 
boro,  63  Ga.  527. 

4.  Where  0ns  of  the  TroitQet  of  a  Town,  with- 
out having  been  elected  or  qualified,  made  an 
assessment  bp  permission  of  the  other  trustees, 
it  was  held  to  be  roid.  Springfield  v.  People's 
Deposit  Bank,  63  S.  W.  Rep.  271,  23  Ky.  L. 
Rep.  519. 

Whne  the  KvnioipaUty  Had  Ko  Power  to  El«ot 

an  assessor  it  was  held  that  the  assessment  was 
invalid.  Kearney  Tp.  v.  East  Newark,  59  N. 
J.  L.  86. 

-OoorgU  ~  Thros  Citfaaos  Who  Are  FrecOioIden. 
—  In  Hawkins  if.  Jonesboro,  63  Ga.  537,  it  was 
held  that  no  tax  upon  property  within  the  cor- 
porate limits  of  a  municipality  can  be  legally 
collected  by  the  municipal  authorities  until 
after  assessment  by  three  citizens  thereof  who 
are  freeholders.  See  also  Reily  v.  Lancaster, 
39  Cal.  .354. 

A  Couitr  AMMm  CM»t  Ahhb  the  ]Propnrtr 
•f  a  Tpwnabip  for  a  tax  levied  on  township 


property  to  raise  a  fund  for  township  purposes. 
People  V.  Sargent,  44  Cal.  430.  And  see  Smith 
V.  Farrelly,  52  Cal.  77. 

City  and  County  AsHwor  Cannot  Assns  CUy.  — 
It  has  been  beld  that  an  assessor  elected  Em 
the  city  and  county  cannot  make  asfessmeots 
for  the  city,  the  city  and  county  being  a  dif- 
ferent district  from  the  city.  People  v.  H«t- 
ings,  29  Cal.  449. 

A— "MOT  CMuot  Aet  Outside  Kia  District — 
People  V.  Placerville,  etc.,  R.  Co.,  34  CaL  656; 
People  V,  Stockton,  etc.,  R.  Co.,  49  Cal.  415. 

Whare  mi  Aiwssment  Is  B«q^i)iJ»d  X»  Bs  Hadf 
in  Sevaral  Towns,  by  the  corporate  authorities, 
an  assessment  made  by  the  proper  officers  of 
each  town  acting  together  through  all  the 
towns,  is  invalid,  as  the  corporate  authoritiet 
of  one  town  have  no  jurisdiction  to  make  of 
participate  in  the  assessment  of  the  property 
in  another  town.  The  assessmeat  in  ^cb 
town  should  be  made  by  its  own  autboritics. 
Hundley  v.  Lincoln  Park,  67  III.  559. 

0.  Assessor's  Powers  Cannot  Be  Delsgatsd.^ 
Tampa  v.  Kauniti,  39  Fla.  683,  63  Am,  St 
203.  But  in  Tampa  v.  Mugge,  40  Fla.  326,  it 
was  held  that  if  the  work  is  either  done  under 
the  personal  supervision  of  the  acsesscM-,  or  if  he 
personally  considers  and  adopts  it,  the  assess- 
ment is  valid  although  another  person  be  em- 
ployed in  a  clerical  capacity  to  write  up  the 
assessment  roll  and  put  valuations  of  property 
thereon. 

6.  State,  Connty,  or  Town  Assessnent  as  Btsfi «( 
Ttlnatlon.  —  See  Perry  County  v.  SeJma,  etc, 
R.  Co.,  58  Ala.  546 ;  Police  Jury  v.  Harris,  10 
La.  Ann.  £76;  James  Clark  DistilHng  Co.  «. 
Cumberland,  9$  Md.  468;  Westport  v.  McGee, 
128  Mo.  152;  Rtdgefield  v.  Goodday,  65  N. /. 
L.  153;  Covington  v.  Rockingham,  93  N.  Car. 
134;  Germania  Sav,  Bank  v.  Darlington,  50  S. 
Car.  337;  Wingate  v.  Ketner,  8  Wash.  94. 

Time  of  Assessment.  —  In  San  Luis  Obispo 
V.  Petit,  87  Cal.  499,  a  provisioo  that  a  city 
council  may  adopt  a  system  for  the  Bf"qt"KP*i 
levy,  and  collection  of  taxes,  which  shall  con- 
form to  the  genera]  laws  of  the  state  as  nearly 
as  circumstances  will  permit,  "  except  as  to  dte 
times  for  such  assessment,"  was  held  not  to 
forbid  the  council  selecting  the  time  fixed  for 
other  taxes,  but  to  leave  the  selection  of  the 
time  to  their  discretion. 

7.  Original  Valuation  VaoaMltetadL  —  Peopk 
Adams,  125  N.  Y.  471. 
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authorized  by  the  legislature  to  make  an  independent  assessment* 

9.  CoUtotion.  —  Except  in  so  far  as  specific  statutory  provi&ioiis  control,  the 
collection  of  taxes  by  municipal  corporations  is  regulated  by  the  same  genml 
principles  that  appl^  to  state  taxation.'  It  is  a  general  rule  that  power  to 
levy  taxes  carries  with  it  authority  to  enforce  their  collection.'  Questi^s 
relating  to  the  manner  of  collecting  municipal  taxes  depend  almost  entu£^y 
on  statutory  or  charter  provisions.^ 

Siglit  to  Bne  for  Tum.  —  On  the  theory  that  a  tax  is  not  a  debt  in  the  ordin.uy 
sense,*  it  is  generally  held  that  no  action  can  be  maintained  for  its  collection 
unless  the  legislature  has  granted  power  to  do  so,*  but  power  to  sue  for  taxes  is 
generally  conferred  on  municipal  corporations  either  by  the  special  provisions 
of  their  charters  or  by  general  statutes.'    The  conferring  on  a  municipality  of  a 

St.  JoMpb  V.  Kaiuas  Qty,  etc.,  R-  Co.,  ii8  Wa. 
671;  Rochsster  «.  Gleichauf,  (Supm.  Ct.  Tr. 
T.)  40  MiM.  (N.  Y.)  446.  And  tee  genenUy 
mpra,  XIV.  CotUctien. 

1.  FMnrtoSufw  Vibm.— See  the  itatattCi 
and  the  EoUowiag  cmBti: 

California.  —  5u  LuU  Obispo  Coantr  v. 
White,  91  Cal.  433. 

Ktntftciy.--S<menKt  V.  Somerset  BatikitiK 
Co.,  109  Ky.  S49:  Louisville  Bridge  Co.  p. 
LouimUe,  6s  S.  W.  Rep.  814,  33  Kj.  L.  Bc#. 
165s- 

Missouri.  —  St.  Josepfa  v.  Kanias  City,  et< 
R.  Co.,  lit  Mo.  671;  Aurora  v.  UndMTi 

Mo.  509. 

New  For*.  — New  York  v.  Colgate,  is  N.Y. 


1.  Hlglier  AfHMment       WSj  YftUd.  —  State 

f.  Talley,  so  S.  Car.  374. 

The  Kojaielpel  AntkoritlM  TU^j  Elect  to  take 
tbe  state  atid  county  assesament  aa  the  munici- 
pal assessment  although  the  charter  authorizes 
them  to  make  an  independent  asseesment. 
Lockey  v.  Walker,  13  Mont.  577. 

ITew  York  —  Tillage  Aiseasmeot  —  tn  Glover 
V.  Edgewater,  3  Thomp.  &  C.  (N.  Y.)  497,  a 
charter  provision  requiring  the  assessment  roll 
of  the  village  to  be  prepared,  as  fgr  as  practi- 
cable, in  the  manner  prescribed  by  law  in  respect 
to  assessments  made  by  town  assessors,  was 
held  to  relate  on^y  to  taxes  to  be  raised  for 
municipal  purposes. 

5.  See  supra.  XIV.  Collection. 
Am  to  Power  to  GoUeet  by  Hale,  see  supra,  XV. 

Tax  Sales. 

8.  F^ar  to  Tax  Oanrias  Power  to  <Mleet.  — 

See  sitpra,  XIV.  i.  Power  to  Collect. 

And  see  Slack  v.  Ray,  »6  La.  Ann.  674; 
Aurora  v.  McGannon,  138  Mo.  38. 

Bight  of  at;  to  Oontraot  tor  OoUaotlon  o(  Taua. 
—  Ft.  Wayne  v.  Lefar,  88  Ind.  6s;  State  v. 
Heath,  so  La.  Ann.  173,  96  Am.  Dec.  390;  San 
Antonio  V.  Raley,  (Tex.  Civ.  App.  1895)  3s  S. 
W.  Rep.  180. 

4.  See  the  local  statutes. 

Olty  Tazsi  Kade  (MleotiUe  In  laas  Kauur  as 
State  Taxai.  —  Wilmii^on  v.  Sprunt,  1 14  N.  Car. 
310. 

Boroagli  Wmi  flame  Power  aa  TnraiMp.— 

Rellstab  v.  Belmar,  58  N.  J.  L.  489. 

Charter  Authorlslag  Provision  if  Ordiiuuioe.  — 
Under  a  charter  authorizing  a  city  to  collect 
taxes  in  any  manner  that  might  be  prescribed 
hy  ordinance,  provided  it  were  not  repugnant  to 
the  Federal  Constitution  or  the  organic  law  of 
the  territory,  it  was  held  that  the  city  council 
had  powfer  to  pursue  the  ordinary  mode  of  col- 
lecting ddinqnent  taxes,  Lockey  v.  Walker,  la 
Mont.  577. 

A  City  Gasnot  Be  Tested  vtth  DIseretioaarj 
Power  to  collect  taxes  as  provided  by  either  of 
two  laws,  which  provide  different  officers  and 
prescribe  different  methods  for  that  purpose. 
People  V.  Cooper,  83  111.  585. 

A  Boanty  Tax  must  be  collected  by  the  process 
and  officer  empli^ed  to  collect  the  other  taxes 
of  the  municipal  division  levyiug  it.  Hilblrii  v. 
Hower,  58  Pa.  St.  93- 

6.  See  supra,  this  title.  DeSnitions  and  Gen- 
eral Principles. 

6.  AotloD  Bot  ■siotainablfl  voless  Authorised 
hj  L^blature, —  Louisville  Bridge  Co.  v.  Louis- 
ville, 6s  S.  W.  Rep.  814,  33  Ky.  L.  Rep.  1655 :  ■ 


140. 

Texas.  —  Nalle  v.  Austin,  (Tex.  Civ.  Apj-. 

1897)  4s  S.  W.  Rep.  780:  Link  v.  Houston. 
(Tex.  Qt-  App.  1900)  59  S.  W.  Rep.  566;  Gal 
veston,  etc.,  R.  Co.  v.  Galveston,  <Tex.  1903^ 
74  S.  W.  Rep.  537:  Dallas  Title,  etc.,  Co.  t. 
Oak  Cliff,  •  Tex.  dr.  App.  siy;  McCrary  r. 
Comanche,  (Tex.  Or.  App.  1896}  34  S.  W.  Rep 

Wyoming.  —  Albany  Mut.  Bldg.  Assoc.  C- 
Laramie,  (Wyo.  1901)  65  Pac.  Rep.  10 ti. 

AdmlsdblUty  of  OertUsd  BeUaqasat  Tax  BU  I 
inXvldenoe. ' — State  v.  Edwards,  163  Mo.  660.' 

Prsnmptln  la  Paver  of  Bsgnlarity^  ttt  Tax.  — 
Fonda  V.  Lowsvillc,  (Xy.  1899)  49  S.  W.  Rtp 
785;  Powell  V.  Louisville,  (Ky.  1899)  5a  S.  W 
Rep.  798 ;  Southern  Warehouse,  etc.,  Co.  v.  Me 
chanica'  Tmst  Co..  (Ky.  1900)  56  S.  W.  Rep 
162. 

Borden  n  Taxpayer  to  Ihow  BoaliaMUty  fe. 
Tax.  — Sheriey  v.  Louisville,  (Ky.  1S99)  53  S. 
W.  Rep.  530. 

A  PerwMal  rndfment  against  the  propertj 
owner  may  be  obtained  by  the  city  under  a 
chatter  provision  giving  it  power  to  soe  for 
taxes.   Beriy  v.  San  Antonio,  (Tex.  Civ.  App. 

1898)  46  S.  W.  Rep.  a73,  afRrmed  92  Tex. 
319- 

Whoe  the  Tax  Was  tTnanthorised  In  Part,  it  was 

hdd  that  the  city  might  recover  the  authorized 
portion  in  -an  action  therefor.  Wright  v.  San 
Antonio.  (Tex.  Civ.  App.  1899)  50  S.  W.  Rep. 
406. 

After  a  Toll  OemyvwilM  of  a  city's  claim  for 
taxes  the  city  may  ane  on  such  claim  without 
first  tendering  the  defendant  the  amomit  paid 
by  him  under  the  CMnpromise.  The  latter,  how- 
ever, is  of  course  entitled  to  credit  for  such 
amount.  Louisville  v.  Louisville  R.  Co.,  68  S. 
W.  Rep.  840.  24  Ky.  L.  Rep.  5^8. 
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special  remedy  for  the  collection  of  taxes  will  not  take  away  its  authority  to 
maintain  an  action  at  law  therefor,^  unless  such  special  remedy  be  prescribed 
in  the  very  law  that  confers  the  power  to  tax.' 

fuuitlM.  —  The  power  to  tax  is  usually  deemed  to  include  the  power  to 
prescribe  penalties  for  nonpayment  of  the  taxes  assessed,'  though  in  some 
cases  it  has  been  held  that  such  power  does  not  exist  unless  expressly  grants 
by  the  legislature.*  The  penalty,  when  added,  becomes  part  of  the  taxes 
due.» 

The  OollMUr.  —  Questions  as  to  who  is  the  proper  person  to  collect  municipal 
taxes  depend  almost  entirely  upon  statutory  provisions.* 


1.  SpMial  XuBsdy  Dom  Vot  Exolade  OoUaotioii 
\h  Action.  —  See  U.  S.  v.  Lyman,  i  Mason  (U. 
S.)  483;  OaklaAd  v.  Whipple,  39  Cal.  113: 
Dubuque  v.  Illinois  Cent.  R.  Co.,  39  Iowa  56; 
Burlington  v.  Burlington,  etc.,  R.  Co.,  41  Iowa 
134;  State  V.  Southern  Steamship  Co.,  13  La. 
Ann.  497 ;  Dugan  v.  Baltimore,  i  Gill  A  J.  (Md.) 
499;  Camden  v.  Allen,  26  N.  J.  L,  398;  Durant 
V.  Albany  County,  26  Wend.  (N.  Y.)  66 ;  How- 
ard V.  Houston,  59  Tex.  76. 

In  San  Antonio  v.  Berry,  9a  Tex.  319,  it  was 
held  that  a  statute  giving  a  municipal  corpora- 
tion authority  to  collect  taxes  in  accordance 
with  the  provisions  of  such  statute  did  not  talce 
away  its  power  to  collect  by  suit. 

S.  ftMOial  Bemedy  Ezoltutve.  —  Rochester  v. 
Gldchauf,  (Supm.  Ct.  Tr.  T.)  40  Misc.  (N.  Y.) 
446 ;  Howard  i>.  Houston,  59  Tex.  76. 

8.  TILkf  PTMorib*  Panaltles.  —  Denver*  City  R. 
Co.  V.  Denver,  ai  Colo.  350;  Burlington  ».  Bur- 
lington, etc.,  R.  Co.,  41  Iowa  134;  Augustine  v. 
Jennings,  42  Iowa  198;  Slack  v.  Ray,  26  La. 
Ann.  674;  Sute  v.  Consolidated  Virginia  Min. 
Co.,  16  Nev.  445. 

Intarwt  m  DtUa^umt  Tim, — The  legislature 
may  authorize  a  city  to  collect  interest  on  de- 
linquent taxes;  and  such  a  statute  is  not  in 
conflict  with  a  constitutional  provision  limiting 
the  rate  of  interest  under  ccmtracta.  Galveston, 
etc.,  R.  Co.  o.  Galreaton,  (Tex.  1903)  74  S.  W. 
Rep.  537. 

For  Beftising  Infermation  to  Asuwor. — The 
municipal  authorities  may  add  a  penalty  for  re- 
fusal to  give  the  assessor  proper  information 
to  enable  him  to  properly  make  the  assessment. 
Board  of  Alderman  v.  Oiollar-Potost  Gold,  etc, 
Min.  Co.,  3  Nev.  86. 

In  the  Case  of  Bpedal  Asssssments,  however, 
only  such  penalties  can  be  collected  as  are 
afHxed  by  statute ;  the  discretionary  power  of 
the  municipality  in  regard  to  penalties  extend- 
ing to  general  taxes  only.  Ankeny  v.  Henning- 
'aen,  54  Iowa  ag.  And  see  Bucknall  v.  Story,  36 
Cal.  67. 

Who  Liable.  —  A  purchaser  from  the  person 
who  owned  the  land  at  the  time  the  taxes  were 
assessed  is  not  liable  to  the  penalty  prescribed 
by  ordinance  against  "  the  person  owing  such 
tax."  San  Antonio  v.  Raley,  (Tex.  Civ.  App. 
iSns)  32  S.  W.  Rep.  180. 

Vhoo  Penal^  Hot  Inonrrod.  —  Where,  pend- 
ing an  appeal  \if  a  taxpayer  from  a  tax  assess- 
ment, Hie  dty  makes  no  endeavor  to  collect  the 
tax,  and»  immediately  on  the  appeal  being  de- 
dded  against  him,  the  taxpayer  tenders  the 
amount  of  his  taxes,  the  penalty  for  nonpay- 
ment cannot  be  enforced  against  him.  Fergu- 
ton  V.  Fitttburgh,  159  Pa.  St.  435. 


Xxtvbitaiit  Fooalty.  —  In  Weber  v.  San  Fran- 
cisco, I  Cal.  455,  it  was  held  that  a  penalty  of 
one  per  cent,  a  day  was  exorbitant,  and  that  tbe 
common  council  had  no  authority  under  the 
charter  of  the  dty  to  impose  it. 

Kay  Impose  Penalty  of  Tan  Per  Cent  —  Under 
a  statute  giving  a  city  discretion  as  to  the  in- 
position  of  penalties,  it  may  inflict  a  penalty  of 
ten  per  cent,  on  the  amount  due.  Owensboro 
Waterworks  Co.  V.  Owendmro,  (Ky.  1903)  75 
S.  W.  Rep.  268. 

4.  XxiBVH  Oraot  of  Power  Beqvixed. — Au- 
gusta V.  Dtmbar,  50  Ga.  387 ;  Jefferaon  v.  Whip- 
ple, 71  Mo.  519;  San  Antonio  v.  Ral^,  (Tex. 
Civ.  App.  1895)  33  S.  W.  Rep.  180. 

line  w  InprieHUOuat  —  In  MisMfuri,  general 
words  in  a  dty  dharter  are  held  not  to  be  pA- 
cient  to  give  to  the  dty  the  power  to  enforce  a 
tax  by  fine  or  imprisonment,  when  tlie  tax  ii 
levied  not  as  a  police  regulation,  but  as  a  mesas 
of  revenue,  the  municipality  not  having  power 
to  make  the  nonpayment  of  a  purely  rcvenoe  tax 
a  misdemeanor  punishable  by  fine  and  imprison- 
ment. St.  Louis  V.  Green,  6  Mo.  App.  591 ;  St 
Louts  V.  Hetniich,  6  Mo,  App,  591. 

6.  Paul^  Beoomei  Taxt  of  Tuea  Doe,— Bar 
lington  V.  Burlington,  etc,  R.  Co.,  41  Iowa  134; 
Kansas  Pac.  R.  Co.  v.  Amrine,  10  Kan.  318. 
And  see  New  Orleans  v.  Fisher,  180  U.  S. 
18s. 

6.  By  Whom  Tazeo  OoDeoted. —  See  the  stat- 
utes, and  the  following  cases :  People  v.  Ktisej. 
34  CaL  470 ;  Baird  v.  People,  83  III.  387 ;  Spring- 
field p.  Edwards,  84  lU.  626;  Mix  v.  Pco^ 
106  HI,  435 ;  People  V.  Wilson,  3  III.  App.  siS  : 
Britten  v.  Clinton,  8  HI.  App.  164 ;  Snpp^  v. 
People,  9  111.  App.  290 ;  White  Sulphur  Sprinr 
V.  Pierce,  21  Mont.  130;  Ferguson  v.  Pittsbnrgfc, 
I S9  Pa.  St,  435 :  State  v.  Carson,  6  Wash.  250. 
And  see  generally  supra,  this  title.  XIV.  CoUee- 
lion. 

Cannot  CoUeet  1m  Adjoinfng  Town.— J^no- 
nicipal  tax  collector  cannot  collect  the  taxes  for 
an  adjoining  town,  and  this  even  though  it  hsi. 
after  his  election  and  after  the  levy  of  the  tat, 
been  annexed  to  the  city,  Bfaaon  v.  Johnsoe,  5' 
Cal,  613. 

Vo  One  hut  Authorised  CoUeotor  Can  Aot  — 

Where  a  city  treasurer  is  alone  empowered  bf 
law  to  enforce  the  collection  of  unpaid  citT 
taxes,  any  contract  made  by  the  dty  or  its 
common  coundl,  with  any  person,  for  thdr  col- 
lection, is  ultra  vires,  and  absolutely  void.  Ft 
Wavne  v.  Lehr,  88  Ind.  6s. 

Compeniatlon  of  CoIIeetor.  —  H)«erstown  »- 
StRrt^man.  q.i  Md.  606. 
Bight  of  Aotion  on  OoUeetor's  Bond.  — Hooiev. 
.  Dallas,  (Tex.  1903)  74  S.  W.  Rep.  901. 
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10.  TaxM  in  Partitfalar  Districti  ud  Quan-XnnicipalitiM  —  a.  In  General. 
—  Districts  for  school,  highway,  levee,  irrigation,  drainage,  and  other  similar 
purposes  may  be,  and  often  are,  invested  by  the  state  with  a  corporate  char- 
acter' and  endowed  with  the  taxing  power.*  They  are  quasi  corporations  — 
mere  subdivisions  of  the  state  for  political  purposes  —  and  not  corporations 
within  constitutional  provisions  prohibiting  special  acts  conferring  corporate 
powers;'  and  in  levying  taxes  for  the  purposes  of  their  cFeatton,  they  are  in  a 
lai^  sense  mere  agencies  of  the  state  in  canying  into  effect  general  laws 
which  have  been  enacted  for  the  common  good.* 

b.  School  Districts  and  School  Taxes  — (i)  Delegation  of  Taxing 
Power.  —  As  has  already  been  shown,  the  establishment  and  maintenance  of 
public  schools  is  deemed  to  be  a  legitimate  purpose  of  taxation,'  and,  since 
the  state  has  power  to  levy  school  taxes,  it  can  delegate  such  power  to  its 
subordinate  political  divisions.*    Usually  the  power  is  expressly  conferred  by 


1.  iBvatted  with  Corporat*  Ch&rutar.  —  See 

Dean  v.  Davis,  51  Cal.  406;  Turlock  Irrigation 
Diflt.  V.  Williams,  76  Cal.  360 ;  Taft  v.  Wood,  14 
Pick.  (Mass.)  363;  Com.  v.  Beamish,  81  Pa.  St. 
389.  And  see  such  titles  as  Dmins  and  Sewkks, 
voL  10,  p.  »iz;  FiEK  LtuiTs,  vol.  13,  p.  40s; 
Ibuoatioh,  toU  17,  p.  527;  Parks  and  Pubuc 

SotJASBS.  TOL  ax,  p.   1065;  SCMOOLB,  TOl.  2$, 

p.  31. 

Dlitlnpiilshtd  from  Knaielpal  Oorpor»tlona. — 

See  the  title  Mumicipai,  CoxfORATiONS,  vol.  ao, 
p.  1130. 

Bohool  Dlstriots  Are  ITot  Strictly  Mimldpftl  Cor* 
pttntlons,  but  territorial  divisions  for  the  pur- 
poses of  common  schools  exercising,  witliin  s 
prescribed  sphere,  many  of  the  faculties  of  a 
corporation.  Wharton  v,  Sdiool  IHrectors,  4a 
Pa.  St.  358. 

City  Kftj  Ba  a  IHftriat.  —  The  word  "  district " 
signifies  a  part  or  portion  of  the  state.  A  city 
tfierefore  may  be  a  district  Keely  v.  Sanders, 
99  U.  S.  441. 

Oorporation  Oreatad  by  ImpUoatioa.  —  Powers 
or  pnvil^es  may  be  conferred,  or  duties  en- 
joined, of  such  a  character  that  a  corporation 
wotild  be  required,  and  from  which  tiic  corpora- 
tion must  be  implied.  If  such  powers  or  priv- 
ileges cannot  be  enjoined,  or  if  such  daties  can- 
not be  performed,  without  acting  in  a  corporate 
capacity,  a  corporation,  to  that  extent,  is  created 
by  implication.  People  v.  Reclamation  Dist. 
Number  One  Hundred  and  Eight,  53  Cal.  34<>' 

S.  Xndmrsd  with  Taxing  Fow«r.  ~  See  People 
V.  McAdams,  82  111.  356 ;  Bowles  v.  State,  37 
Ohio  St.  35  ;  Kinney  v.  Zimpleman,  36  Tex.  564. 

As  ta  the  Bight  to  Tax  for  such  purposes,  see 
supra,  this  title.  Purpose  of  Taxation. 

Ai  to  flpsoial  Assesnunti  for  such  purposes, 
see  the  title  Spbciai.  ok  Local  Asbbssmbnts, 
vol.  35,  p.  1 166. 

ffln  IMitriflt, — Wood  v.  Qnimbyi  >o  R.  L 
48s. 

lufe  ftwatriirfaiMw.  —  Sonth  Parte  Com'rs  v. 
Chicago  First  Nat.  Bank,  177  III.  234. 

8.  Vot  Corporations  WltUn  Constittttlanal  Fro- 
visioni.  —  State  v.  Powers,  j8  Ohio  St.  54 ; 
Speight  V.  People,  87  III.  595 ;  People  v.  Buffalo 
County,  4  Neb.  150;  Sherman  County  r.  Simons, 
*io9  U.  S.  735.  See  State  v.  Drainage,  etc., 
Com'rs,  41  N.  J.  L.  154. 

SBbet  of  Btatnts  Sdatlng  to  6«Beral  TaxatioD. 
—  An  act  authorizing  assessments  for  recl8m»- 
tion  purposes  ij  an  act  in  relation  to  local  taxa- 


tion,- and  is  not  repealed  by  an  act  applicable  to 
taxation  for  general  purposes.  Reclamation 
Dist.  No.  3  V.  Goldman,  61  Cal.  305. 

4.  Mar*  Acnielea  of  Bute.  —  Will  County  v. 
People,  1 10  111.  511 ;  Dean  t>.  Davis,  51  Cal.  406 ; 
People  V.  Flagg,  46  N.  Y.  401 ;  People  v.  Ulster 
County,  93  N.  Y.  397 ;  State  v.  Powers,  38  Ohio 
St.  54. 

To  Whom  L^latnrs  Hay  DaUgata  Taxing 

Pawo'.  — The  legislature  may  delegate  the  power 
to  impose  a  tax  to  commissioners,  or  such  other 
agents  as  it  may  see  fit  to  choose.  Kinney  v. 
Zimpleman,  36  Tex.  564;  Bull  v.  Read,  13  Gratt. 
(Va.)  78.  For  a  general  discussion  of  this  ques- 
tion, see  supra,  this  title,  Powtr  of  Taxation  — 
DtUgation  of  Powtr. 

Gorparata  Avthoritlsa.— By  the  phrase  "cor- 
porate authorities,"  as  used  in  a  constitutional 
limitation  upon  the  power  of  the  legislature  to 
grant  the  right  to  tax  to  any  other  than  "  cor- 
porate authorities,"  are  understood  those  officers 
who  are  directly  elected  by  the  people  of  the 
district  sought  to  be  taxed,  or  appointed  in  some 
mode  to  which  they  have  assented.  Harwood  v. 
St.  Clair,  cte.,  Drainage  Co.,  51  111.  130 ;  Lee  v. 
Rogglea,  6a  III.  437;  Heaaler  v.  Drainage 
Com'rs,  53  m.  105;  Cornell  v.  People,  107  111. 
373 ;  People  v.  McAdams,  8?  111.  356 ;  People  v. 
Chicago,  51  111.  17,  a  Am.  Rep.  378;  People  v. 
Salomon,  51  ZIL  37;  Lovingston  v.  Widor,  S3 
111.  303. 

5.  See  supra,  this  title.  Purpose  of  Taxation. 
As  to  school  funds  created  by  taxation,  see 

eases  cited  in  the  title  Schools,  vol.  35,  p.  63, 
note  4. 

That  this  power  !s  not  delegated  by  the  con- 
stitution to  Congress  or  prohibited  to  the  states, 
see  Marshall  v.  Donovan,  10  Bush  (Ky.)  681 ; 
CoIIint  T',  Henderson,  11  Bush  (Ky.)  74. 

6.  Bight  of  Stats  to  Selsgate  Ta^ng  Pmrar.— 
See  supra,  this  titie,  Powmr  of  Taxation  —  Delt- 
gation  of  Power. 

Talldity  Of  Statntoa  QraatlBg  Pmr.— See 

Southern  R.  Co.  v.  St.  Dair  County,  134  Ala. 
491  ;  People  V.  Lodi  High  School  Dist.,  124 
Cn].  694 ;  Board  of  Education  v.  Board  of 
Trustees,  139  Cal.  599:  Board  of  Education  v. 
Public  Library,  68  S.  W.  Rep.  10,  34  Ky.  L. 
Rep.  98;  Hilbum  v.  St.  Paul,  etc.,  R.  Co.,  33 
Mont.  339;  Allen  v.  Bidwell,  68  N.  H.  345; 
Board  of  Education  v.  Brown,  12  Utah  aji; 
Robertson  v.  Preston,  97  Va.  3tg6;  State  «; 
Byrne,  (Wash.  1903)  73  P«.  Rq>.  394. 
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the  state  on  existing  political  divisions,*  or  on  districts  constituted  as  corpora- 
tions for  school  purposes.*  But  these  municipal  and  ^i^f^-municipal  corpora- 
tions have  no  inherent  authority  to  tax  for  school  purposes,  and  can  exercise 


flthool  MitrtoU  OuMOt  B*  TmM  wl4^  Tftzlmr 

Power  in  some  states.  Schultes  v.  Ebertyi  8? 
Ala.  342 ;  Lipscomb  v.  Dean,  i  Lea  (Teon.)  546. 

In  nUnoii,  There  !■  No  Ooiutitiition»l  limlto- 
tlon  to  "  the  power "  of  the  legislattire  ia  the 
fomution  of  wfaool  districts,  or  in  prcftcrib*' 
it«  who  sbaJl  wd  who  shall  not  be  empowered 
with  the  levy  and  collection  of  school  taxes. 
See  Speight  v.  People,  87  III.  595. 

For  Wh»t  Behools  lantloo  May  Be  Anthotimd. 
—  See  generally  tyipra,  this  title,  Purpost  of 
Taxation.  And  see  the  title  Schools,  vol.  »s, 
p.  64. 

Private  School.  —  In  People  v.  McAdanu, 
8a  lU.  3S6.  it  wu  hdd  thM  the  legialatnre 
c6uld  not  censtitnte  a  private  schoolhonse, 
erected  under  the  provisions  of  a  will,  a  dis- 
trict school,  and  provide  for  the  electiDn  of 
trustees  therein  and  invest  them  with  the  tax- 
ing power  for  the  support  of  the  school. 

Agricultural  Colltgt,  —  The  legislature  majr 
authorize  the  town  to  raise  money  for  an  agri- 
cultural college  to  be  establithed  dierein  by  the 
eute.  Merrick  v.  Amherst,  la  Allen  (Mue.) 
500. 

Schools  Not  Required  to  Be  Supported  hy 
General  Laws.  —  The  general  power  to  tax  for 
the  support  of  town  schools  is  not  restricted 
to  such  schools  as  are  required  to  be  supported 
by  general  laws.  Cushing  v.  Newburyport,  10 
Met.  (Mass.)  508. 

1.  PoUttoaHMvUloiu.  — Fuller  v.  Heath,  89  lU. 
296;  Speight  V.  Peo^,  87  111.  595;  Richards 
V.  Raymond,  9a  111.  6ia,  34  Am.  Rep.  151 ; 
PuUic  Schools  V.  Allegluny  Connty,  ao  Md. 
449;  Texas,  etc,  R.  Co.  v.  Harrison  County, 
54  Tex.  120. 

Kaadatory  Aet  —  An  act  providing  that  the 
county  commissioners  may  levy  a  tax  for  echool 
purposes  is  held  to  lie  mandatory.  Joocs  v. 
State,  17  Fls.  411. 

S.  Sahoid  IHatrlrts. — Johnston  v.  Cadiro,  51 
Mich.  80;  Ewing  v.  Board  of  Education,  7a 
Mo.  439;  Pickering  v.  Golemaa,  53  N.  H.  424; 
Landis  v.  Ashworth,  57  N.  J.  L.  909;  Wharton 
f.  School  Directors,  4a  Pa.  St.  358 ;  Kufan  v. 
Board  of  Education,  4  W.  Va.  499. 

•okod  mitriot  Xnst  Have  Legal  SzlstsDee.  — 
Green  Mountain  Stock-Ranching  Co.  o.  Savage, 
IS  Mont.  189.  And  see  Hamilton  v.  San  Diego 
County,  108  Cal.  373  ;  Benson  v.  Bloomfield  Tp., 
58  N.  J.  L.  491- 

Towna  Kay  Be  Authorised  te  Determine  the 
Limit  of  such  districts.  Taft  v.  Wood,  14  Pick. 
(Mass.)  36a;  Withington  v.  Eveleth,  7  Pick. 
(MasBi)  106. 

VefleetorBsAualoflMBtrlot.— In  JV«w  Hamp- 
shire, power  is  given,  in  the  first  instance,  to 
school  districts,  to  raise  money  by  vote,  to 
build  or  repair  schoolhouses  for  the  use  of  the 
district,  and  to  locate  the  same ;  but  upon  their 
nnreaaonable  nc^ect  or  refusal,  the  jurisdic- 
tion devc^TCS  on  the  aelectmev  of  the  town,  wlu 

«o6 


are  bound  to  assess  «  aofficicnt  tax  on  the  dis- 
trict for  that  purpose,  Blalie  v.  Sturtevaot,  la 

N.  H.  567. 

Aftsr  a  CitT  Assnmos  Control  of  Its  Free  Seboeli, 
its  schoolhouses  become  public  buildings,  and 
the  dty  can  impost  a  tax  of  one-quarter  of  «ac 
per  cent  for  their  erection.  Dwyer  v.  Hack- 
worth,  57  Tex.  246. 

OonioUdatlOB  of  Two  Mstrlots.  —  A  new  sdiool 
district  created  by  vote  of  a  town,  uniting  two 
old  districts,  has  no  authority  to  raise  money 
bj  a  tax  to  repay  to  one  of  the  old  districts 
the  proportion  of  dje  value  of  a  scfaoolhowae 
existing  therein  at  the  time  of  the  union,  for 
which  the  otlicr  old  district  wmiU  have  been 
lialile  bad  it  been  built  by  tlie  nnio«  district 
Bacon  v.  Thirteenth  School-Dist,  97  Macs.  4ai. 

8.  Oonatitational  Aathorfty.  —  Ft  Wfirtb  v. 
Davis,  57  Tex.  325 ;  Kinn^  v.  Zimplemana, 
3fi  Tex.  5S4;  Sute  t/,  Brenond.  38  Tex.  116; 
Willis  V.  Owen,  43  Tex.  41- 

4.  BeeeesitjltoLegisIativoOrant^— School  Di- 
rectors o.  Foglemaa,  76  lU.  189;  Fisher  v. 
People,  84  lU.  491 ;  Marion,  etc.,  R.  Co.  r. 
Alexander,  63  K^.  7s;  Jenkina  v.  Aadovcr. 
103  Mass.  94.  And  see  Estes  v.  School  Dist. 
No.  ig,  33  Me.  170;  Norton  v.  Soule,  75  He. 
385 ;  EI  Paso  v.  Conklin,  91  Tex,  537, 

If  Thsre  Be  a  Tfelr  Boaht  as  to  the  BxistMoc 
of  the  power,  it  must  be  resolved  in  favor  of 
the  public.  Marlon,  ate,  R.  Co-  v.  Alexander. 
63  Kan.  72. 

■ataXuMpal  giipiw.— In  Nelson  p.  Hcwner. 
48  La.  Ann.  as8,  it  was  beld  ^at  sueh  a  tax 
is  not  ffw  a  municipal  purpose,  and  could  not 
be  levied  under  a  general  grant  of  power  to 
tax  for  municipal  purposes,  or  under  the  gen- 
eral welfare  clause  In  a  municipal  chulcr. 
See  also  Root  v.  Erdelmeyer,  37  lod.  aas. 

But  see  Horton  v.  Mobile  School  Com'rs,  43 
Ala.  598,  in  which  the  power  to  tax  for  Ae 
maintenance  of  schools  was  deemed  to  be 
within  a  general  grant  of  power  to  tax  for  mnni- 
cipal  purposes. 

In  Maine,  school  districts  are  under  no  legal 
obligation  to  support  schools  and  have  no 
power  to  raise  money  for  that  object;  the  law 
imposes  this  duty  on  towns.  School  Dist.  No. 
S  V.  Brooks,  a3  Me.  143 ;  Don  v.  Billings,  j6 
Me.  56. 

5.  ne  Paver  ta  Tax  If  Knplisd  in  a  law  pro- 
viding for  the  establishment  of  schools,  and 
that  for  the  purpose  of  supporting  schools  and 
other  necessary  expenses  the  trustees  shall  have 
the  power  and  discharge  the  duties  of  school 
directors,  etc    Fisher  v.  People,  64  111.  491. 

And  see  generally  supra,  this  section.  Power 
to  Tax  —  Power  iy  Neeessarj  Implies- 
tion.  * 
Power  to  Tax  tot  BnlUlaf  Sdwdhouai  is  con- 
ferred by  a  law  giving  authority  to  establi^ 
schools  and  levy  taxes  to  defray  the  expenses 
thcreot    Bull  v.  Read,  13  Gralt.  (Va.)  78. 
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depend  almost  entirely  on  the  terms  of  the  statutes  granting  such  power, 
which  vary  widely  in  the  different  states.* 

(2)  Exercise  of  Power  —  By  Whom  Ezeroiisd.  —  The  power  to  impose  taxes 
for  school  purposes  must  be  exercised  by  the  proper  officials,  else  ttie  tax  will 
not  be  valid.* 

■od«  of  EcardM.  —  The  manner  in  which  school  taxes  diall  be  levied  is  gen- 
erally provided  for  by  statutes,  the  provisions  of  which  vary  widely  in  the 
different  jurisdictions,  and  questions  relating  to  the  sufficiency  of  a  levy  must, 
for  the  most  part,  be  resolved  by  consulting  them.'  In  order  for  the  tax  to  be 
valid  it  is  essential  that  all  the  mandatory  provisions  of  the  statutes  be  com- 
plied with,^  and  where  the  validity  of  such  a  tax  is  assailed,  compliance  with 


1.  See  the  statutes,  and  for  decisions  con- 
struing such  statutes,  see  the  following  cases: 
Board  of  Educatio*  v.  Board  of  Tniatees,  129 
CaJ.  S99;  Cbicago,  etc.,  R,  Co.  v.  People,  163 
111.  616;  Baltimore,  etc.,  R.  Co.  v.  People,  195 
III.  423 ;  School  Dist  No.  76  v.  Ryker,  64  Kan. 
612;  XxHiisville,  etc.,  R.  Co.  v.  School  Diit. 
No.  108,  (Ky.  1896)  29  S.  .W.  Rep.  340;  Fremd 
V.  Deposit  Bank,  (Ky.  1897)  4»  S.  W.  Rep. 
102;. Board  of  EducaJion  v.  Lomsrille,  etc.,  R. 
Co.,  no  Ky.  932;  Kirk  v.  Roberson,  76  S.  W. 
Rep.  183,  as  Ky.  L.  Rep.  633;  Stturt  v.  School 
Dist.  No.  I,  30  Mich.  69;  Benton  v.  Scott,  166 
Mo.  378 ;  State  v.  Omaha,  7  Neb.  367 ;  Chicago, 
etc.,  R.  Co.  V.  School  DisL  No.  10,  60  Neb.  164; 
State  p.  Hunter,  (Wis.  1903)  96  N.  W.  Rep. 
921. 

The  Word"  Tovii,"a«  used  in  Wis.  Rev.  Stat. 
1898,  S  4971,  relating  to  school  taxes,  means 
"  taxing  district,"  whether  such  district  be  a 
town,  city,  or  village.  State  v.  Hunter,  (Wis. 
1903)  96  N.  W.  Rep.  921. 

S.  Katt  B«  Eardaad  \r$  Pnpw  INBdali. — 
Prowers  County  v.  Pneblo,  etc.,  R.  Co.,  3 
Colo.  App.  398;  Cedar  Rapids,  etc.,  R.  Co.  v. 
Carroll  County,  41  Iowa  153;  State  v.  Lake- 
side  Land  Co.,  71  Minn,  283;  State  v.  Harper, 
j[  Mo.  App.  jot;  Lamoreaux  v,  O'Roorl^  3 
Abb.  App.  Dec.  (N.  Y.)  15;  Johneon  v.  Sander- 
con,  34  Vt.  94. 

1^  Whom  AiHMmtnt  lEada.  —  Prowers  Counl^ 
V.  PueUo,  etc.,  R.  Co.,  3  Colo.  App.  398 ;  School 
Dist.  No.  76  V.  Ryker,  64  Kan.  6ia;  Cincinnati, 
etc,  R.  Co.  V.  Com.,  (Ky.  1899)  5i  S.  W.  R^. 
568:  Collins  V.  Maaden,  25  Ky.  L.  Rep.  81,  74 
S.  W.  Rep.  720;  Benson  v.  Blootnficld  Tp.,  58 
N.  J.  L.  491 ;  Lamoreaux  v.  O'Rourk,  3  Abb. 
App.  *Dec.  (N.  Y.)  15 ;  Board  of  Education  v. 
Brown,  13  Utah  251. 

B7  Whom  Tax  Xxtaadad.  —  People  v.  White, 
47  Cal.  616;  People  v.  Stockton,  etc,  R.  Co., 
49  CaL  414;  Brown  v.  Harris,  52  Mo.  306; 
People  r.  Robinaon.  76  N.  Y.  432;  Stephens  v. 
School  Dist.  No.  21,  6  Oregon  353 ;  Johnson  v. 
Sanderson,  34  Vt.  94. 

S.  See  the  statutes,  and  the  following  cases 
construing   them : 

United  Slates.  —  Commercial  Bank  v.  Sand- 
ford,  103  Fed.  Rep.  98. 

-  Illinois,  —  Baltimore,  etc.,  R.  Co.  v.  People, 
195  III.  423;  Koejling  v.  People,  196  IlL  353; 
Otis  V.  People,  196  111.  543. 

Kansas.  —  Seward  v.  Rheiner,  a  Kan.  App. 
95. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  School 
Dist.  No.  108,  (Ky.  189s)  29  S.  W.  Rep.  340; 
Hui^ter  V.  Ltfiufvilie,  etc.,  R.  Co.,  (Ky.  1895) 


30  S.  W,  Rep.  £45 ;  Board  of  Education  v.  Nel- 
son, to9  Ky.  203,  59  S.  W.  Rep.  505,  22  Ky. 
L.  Rep.  1377;  Lexington  v.  Board  of  Education, 
65  5.  W.  Rep.  827,  33  Ky.  L.  Rep,  1663. 

Michigan.  —  Union  School-Ditt.  v.  Parris,  97 
Mich.  593. 

Missouri.  —  State  v.  Hannibal,  etc.,  R.  Co., 
135  Mo.  618;  Kansas  City,  etc.,  R.  Co.  v. 
Chapin,  162  Mo.  409;  Benton  v.  Scott,  168  Ho. 
378;  State  V.  Pbipps,  148  Mo.  31. 
Nebraska.  ~-  State  v.  Omaha,  39  Neb.  745. 
Oklahoma.  —  Board  of  Education  v.  King- 
fisher, 5  Okla.  8s. 

Pennsylvania.  —  Matliewson  v.  School  Di- 
rectors, 33  Pa.  Co.  Ct.  131 ;  Lneder  v.  Caffrey, 

9  Kiilp  (Pa.)  144. 
Texai.  —  Oliver  v.  Camer,  39  Tex.  396. 
Washington.  —  State  v.  Byrne,  (Wash.  1903) 

73  Pac.  Rep.  394. 

Wisconsin. —  State  v.  Hunter,  (Wis.  1903)  96 
N.  W.  Rep.  931. 

Xode  ttthmmmux. — Waldron  v.  Lee,  5  Pick. 
(Mass.)  323;  Williams  v.  School  Dist.  No.  i, 
21  Piclc.  (Mass.)  75,  33  Am.  Dec.  343 ;  Rawson 
V.  School  Dirt.,  100  Mass.  134;  LitUe  v.  Little, 
J31  Mass.  367;  School  Dist.  No.  la  v.  Ctunber- 
land,  31  R.  I,  S76;  Spragoe  v.  Abbott,  58  V$. 
331. 

Botlos  of  Awmrni  SBt .  —  Randellc.  Smith,  i  Den. 
(N.  y.)  314;  Jewell  V.  Van  Steenburgh,  58  N. 
Y.  8s  ;  Peckham  v.  Becknell,  11  R.  I.  596. 
Baspoaflbilitf  of  Aasesiors. — Little  v.  Merrill, 

10  Pick.  (Mass.)  543. 
▼alnatlon.  —  Randall  v.  Smith,  1  Den.  iN.  Y.) 

214;  Easton  c.  Calendar,  ji  Wend.  (N.  Y.)  90; 
Richardson  v.  Sheldon,  i  Fin.  (Wis.)  624. 

EqnallxatiOtt, —  Board  of  Education  v.  Brown, 
13  Utah  351. 

BtatamoDt  ef  Purpose.  —  State  v.  L'Engle,  40 
Fla.  393;  State  v.  West  Duluth  Land  Co.,  75 
Minn.  456;  Stanton  v.  Board  of  Education, 
68  N.  J.  L.  496;  Locker  v.  Keiler,  110  Iowa 
707. 

ThaOneralPrind^  ^iplicable  to  the  levy  of 
such  taxes  axe  not  different  fr<nn  those  govern- 
ing other  taxes.  Glass  v.  Billings,  59  Kan.  776, 
S3  Pac.  Rep.  125. 

4.  Failure  to  Complf  XnTalldataa  Tax — Illinois. 
Chicago,  etc.,  R.  Co.  v.  People,  163  111.  616; 
Chicago,  etc.,  R.  Co.  v.  People,  171  III.  544; 
Greenwood  c  Gmelich,  175  IIIi  536;  St.  Lotiis, 
etc.,  R.  Co.  V.  People,  177  111.  78;  People  v. 
Chicago,  etc.,  R.  Co.,  183  111.  311  ;  Chicago,  etc, 
R.  Co.  V.  People,  184  111.  240. 

Kentucky.  —  Tate  v.  Earlanger  School  Dist. 
No.  32,  (Ky.  1899),  49  S.  W.  Rep.  337;  Perry 
V.  Brown,  (Ky.  1899)  Si  S.  W.  Rep.  4S7- 
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the  statutory  requirements  must  be  affirmatively  shown.*  But  a  tax  will  not 
be  invalidated  by  mere  informalities  or  irregularities  in  the  exercise  of  the 
power,*  or  by  failure  to  obey  directoiy  provisions  of  the  statutes.' 

8ii1niiliil9ii  to  PopoUr  Vote.  —  While  the  legislature  may,  if  it  sees  fit,  confer  the 
power  to  levy  school  taxes  without  requiring  a  previous  submission  to  the 
voters  *  yet  it  is  usually  provided  that  the  approval  of  the  voters  shall  first  be 
obtained.*  Where  this  is  the  case  no  valid  tax  can  be  levied  without  a 
previous  submission  to  the  voters^*  and  the  election  must  be  conducted  in 
compliance  with  the  statutoiy  requirements.* 


Massachusetts.  —  Taft  v.   Wood.   14  Pick. 

(Mass.)  362. 

Missouri.  —  State  v.  Hannibal,  etc.,  R.  Co., 
13s  Mo.  618;  State  v.  Kansas  City,  etc.,  R.  Co., 
149  Mo.  635. 

New  Jersey.  —  Canda  Mfg.  Co.  v.  Woodbridge 
Tp.,  s8  N.  J.  L.  134;  Sharp  v.  Froehlich,  (N.J. 
1897)  37  Atl.  Rep.  1024. 

New  York.  —  Thomson  v.  Harris,  88  Hna  (N. 
Y.)  478. 

Pennsylvania.  —  Mitchell  v.  McComuck,  9 
Kulp  (Pa.)  286. 

Texas.  —  EI  Paso  v.  Conklin,  91  Tex.  537. 

Virginia. —  'HvM  York,  etc.,  R.  Co.  V.  North- 
ampton County,  92  Va.  661. 

And  see  siipra,  this  section,  3.  How  Power 
Exercised. 

Amendment.  —  An  omission  to  comply  with  a 
statutory  requirement  is  usually  not  amendatde. 
Chicago,  etc.,  R.  Co,  v.  People,  171  111.  544; 
People  V.  Chicago,  etc.,  R.  Co.,  183  111.  311.  But 
compare  Indiana,  etc.,  R.  Co.  v.  People,  201  III. 
351  ;  St.  Louis,  etc.,  R.  Co.  v.  People,  177  111,  78. 

Jadtcial  Oorreetion. —  Sometimes  the  courts 
have  power  to  correct  errors  or  omissions  in  the 
proceedings  to  levy  a  school  tax.  Vittum  v. 
People,  183  111.  154;  Chicago,  etc.,  R.  Co.  v. 
People,  183  111.  247;  Chicago,  etc.,  R.  Co. 
V.  People,  184  III.  340;  Locker  v.  Keiler,  no 
I,owa  707.  But  see  State  v.  Kansas  City,  etc.,  R. 
Co.,  149  Mo.  635. 

When  Order  of  Connty  Court  Vot  Frereqaiiite. 
—  St.  Louis,  etc.,  R.  Co.  v.  Gracy,  (Mo.  1894) 
j8  S.  VV.  Rep.  736. 

1.  CompUanoe  Knit  Appa«r  AflnutlTdy. — 
Shaw  V.  Lockett,  14  Colo.  App.  413. 

8.  Irre^larities  Not  Fatal.  —  Chicago,  etc.,  R. 
Co.  V.  People,  155  111.  276;  Fordsville  Graded 
School  Dist.  V.  McCarty,  68  S.  W.  Rep.  147,  24 
Ky.  L.  Rep,  164;  St.  Louis,  etc.,  R.  Co,  v.  Gracy, 
(Mo.  1894)  28  S.  W.  Rep,  736,  aMrmed  126  Mo, 
473;  State  V,  Hannibal,  etc.,  R,  Co.,  135  Mo. 
6x8;  State  v.  Bremond,  38  Tex.  116;  Texas, 
etc.,  R.  Co.  V.  Harrison  County,  54  Tex.  119; 
State  V.  Hunter,  (Wis.  1903)  96  N.  W,  Rep.  921, 

3.  Direotory  Provliloni  —  Fsilnre  to  Obierre 
Kot  Patal.  —  State  V.  West  Duluth  Land  Co.,  75 
Minn,  .i<;6  ;  Smith  Swain,  71  N.  H,  277  ;  Thom- 
son V.  Harris,  88  Hun  (N.  Y,)  478;  Walker  v. 
Edmonds,  197  Pa.  St.  645. 

4.  Bnbmis^on  to  Voters  Not  Neooeioiy. —  Scho- 
field  V.  Watkins,  32  111.  66 ;  Merritt  v.  Farriss, 
32  III.  303 ;  Munson  v.  Minor,  33  HI.  595 ;  Pen- 
nington V.  Coe,  57  III.  118;  Cleveland,  etc.,  R. 
Co.  V.  Randle,  183  111.  364 ;  Kansas  City,  etc.,  R. 
Co.  V.  ChaT>in,  162  Mo.  409,  And  see  Benton  v. 
Scott.  168  Mo.  378. 

5.  See  supra,  this  section,  5.  Si^tnissiott  to 
Popular  Vote. 


6.  Submission  to  Toten  Bnantlal  to  Talidit;.  — 

Greenwood  v.  Gmelich,  175  111,  536;  Perry  v. 
Brown,  (Ky.  1899)  51  S.  W.  Rep.  457;  El  Paso 
V.  Conklin,  91  Tex.  537. 

Soffloiest  Aathorlsation  hj  Voters. —  Chicago, 
etc,  R.  Co.  V.  People,  184  111.  340. 

Negleot  or  BeftlMl  to  Vote.  — Under  a  statute 
authorizing  the  board  of  education  to  detennine 
the  amount  to  be  raised  in  case  the  electors  re- 
fuse or  neglect  to  vote  thereon,  the  board  cannot 
of  its  own  volition  levy  a  valid  tax  where  there 
has  bfcen  no  such  refusal  or  neglect  on  the  part 
of  the  voters.  Auditor  Gen.  v.  Duluth,  etc-,  K, 
Co.,  116  Mich,  122, 

7.  Statntory  Beqniremente  JKust  Be  Obaemd.  — 
Tate  V.  Earlanger  School  Dist.  No.  33,  (Ky. 
1899)  49  S.  W.  Rep.  337;  £1  Paso  v.  Conklin. 
01  Tex.  537.  And  see  supra,  this  section.  5. 
Submission  to  Popular  Vote. 

Insnffloient  Notiee  of  Keetlng .  —  Canda  Mfg. 
Co.  V.  Woodbridge  Tp.,  58  N.  J.  L.  134. 

Who  ftoalifled  to  Vote. —  Pickett  v.  Russell,  43 
Fla.  116,  634:  Hillsman  v.  Faison,  23  Tex.  Civ. 
App.  398;  Hiller  v.  Crawford  Independent 
School  Dist.,  36  Tex.  Civ.  App.  495. 

Begbtratloii  —  What  BaSoioat—Piclwu  v. 
Russell,  42  Fla.  116,  634. 

Xotfon  for  Vote  —  BofBdent  Beslfrnatien  of  Tax. 
—  Vaughn  v.  School  Dist.  No,  Thirty-one,  27 
Oregon  57. 

What  Majority  Beq aired.  —  Pickett  v.  Russell. 
42  Fla.  116,  634, 

Afflrmative  Vote  — Extent  of  Anthorl^  Coo- 
flMTed. —  Statev.  Phipi»,  148  Mo.  31 ;  Chamber- 
lain V.  Board  of  Education,  57  N.  J.  L.  605. 

Befeat  of  Proposition  —  Illagal  Votes.  —  Ben- 
nett V.  Staples,  (La.  1903)  34  So.  Rep.  801. 

Previous  Defeat  Ko  Bar  to  Adoption  at  SBbse- 
qoont  Keeting.  —  Ewing  v.  Board  of  Education, 
72  Mo.  436;  Stanton  v.  Board  of  Education,  68 
N.  J,  L.  496. 

Powtt  of  Electors  to  Besolnd  Vote.  —  Hibbs  v. 
District  Tp.,  no  Iowa  306. 

To  Wltom  Botnnu  to  Be  MMe. —  Pickett  v. 
Russell.  42  Fla.  116,  634. 

Snffioient  CertlHoate  by  Cosunissloners  Who  Ceai- 
pared  Vote.  —  Fordsville  Graded  School  Dist.  v. 
McCarty.  68  S.  W.  Rep.  147,  24  Ky.  L.  Rep.  164. 

Bnffldent  Ballot.  —  Pickett  v.  Russell.  42  Fla. 
116,  634. 

A  Statute  Antlieririiiff  a  Yivit  Voce  Vote  oo 

the  question  of  school  taxes  does  not  violate  a 
constitutional  provision  requiring  all  elections 
to  be  by  ballot,  Martin  v.  School  DisL^  57  S. 
Car.  I2S- 

A  Taxpayer  Is  Estopped  to  Deny  the  Befrvlarity 

of  the  proceedings  at  a  school  meeting  which  he 
attended  and  at  which  he  made  a  motion.  Mar- 
tin V,  School  Dist.,  57  S.  Car.  125. 
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LUnlutloBf  on  Bftt*.  —  Limitations  on  the  rate  of  taxation  for  school  purposes 
may  be,  and  frequently  are,  fixed  by  statute,*  and,  where  such  a  limit  is  pre- 
scribed, no  valid  tax  can  be  levied  in  excess  thereof.*  But  a  limitation  will 
apply  to  such  taxes  only  as  are  contemplated  by  the  statute  creating  it,"  and 
restrictions  upon  the  rates  of  taxation  for  other  purposes  are  held  not  to  affect 
school  district  taxes.  ^  Authority  is  sometimes  given  by  statute  to  tax  in 
excess  of  the  limit  under  certain  circumstances.' 

JTodialal  Oontrol.  —  In  the  absence  of  any  manifest  abuse  of  discretion  the 
courts  will  usually  refuse  to  interfere  with  the  action  of  the  constituted 
authorities  in  levying  school  taxes* 

(3)  Persons  and  Property  Taxable,  —  The  statutes  usually  indicate  the  per- 
sons and  property  taxable  for  school  purposes.  Unless  otherwise  provided 
such  taxes  may  be  imposed  upon  all  the  property  within  the  district  subject 
to  taxation  generally.''    But  in  the  absence  of  express  legislative  authority  a 


1.  limlutioit  of  Amennt  —  See  tiie  sutntea, 

and  the  following  cases : 

Arkamas,  —  Vatighan  v.  Bowie,  30  Ark.  278'; 
Worthen  v.  Badgett,  33  Ark.  496. 

Illinois.  —  Thatcher  v.  People,  93  III.  340 ; 
Wabash  R.  Co.  v.  People.  147  111.  196;  O'Day 
V.  People,  171  111.  S93 ;  People  v.  Chicago,  etc., 
R.  Co.,  186  ill.  139 ;  Otia  V.  People.  196  111.  54^; 
Wabash  R.  Co.  v.  People,  aoa  111.  9. 

/own.  —  Milwaukee,  etc,  R.  Co.  v.  Kossuth 
County,  4t  Iowa  57. 

lAizsouri.  —  St.  Joseph  Board  of  Public 
Schools  V.  Patten,  62  Mo.  444 ;  State  v.  Holla- 
day,  66  Mo.  387 ;  State  v.  Sl  Louis,  etc.,  R.  Co., 
74  Mo.  163 ;  State  v.  St.  Louis,  etc.,  R.  Co.,  75 
Mo.  ja6. 

Nebraska.  —  Wbeder  v.  Plattsmontb,  7  Neb. 
270 ;  Burlington,  etc.,  R.  Co.  v.  York  County,  7 
Neb.  487 ;  Union  Pac.  R.  Co.  v.  Dawson  Conn^, 

12  Neb.  255. 

New  Jersey.  —  Lee  v.  School  Diat.  No.  i.  36 
N.J.  Eq.  581. 

Texas.  —  Oliver  v.  Carsner,  39  Tex.  396. 

IVisconsin.  —  Kane  v.  School  Dist.,  52  Wia. 
so*. 

In  ArkutM,  the  electors  of  a  school  district 
have  sole  authority  to  fix  the  amount  of  a  school 
tax,  and  the  only  limit  upon  them  is  that  they 
shall  not  levy  a  less  sum  than  is  sufGcient  to 
carry  on  a  school  for  three  months  in  each 
scholastic  year.  Union  Cotmty  Ct.  v.  Robinson, 
27  Ark.  116. 

8.  Tax  in  Excess  of  Limit  Invalid.  —  State  v. 
L'Engle,  40  Fla.  392;  Chicago,  etc.,  R.  Co.  p. 
People,  155  111.  276;  Wabash  R.  Co.  v.  People, 
187  III.  289;  Burlington,  etc.,  R.  Co.  v.  York 
County,  7  Nd).  487 ;  Union  Pac.  R.  Co.  v.  Daw- 
son Oitinty,  12  Neb.  254;  School  Dist.  v.  Chi- 
cago, etc.,  R.  Co.,  60  Neb.  454 ;  Bright  v.  Hallo- 
man,  7  Lea  (Tenn.)  309.  And  see  Walker  v. 
Edmonds,  197  Pa.  St.  645. 

Whore  the  Tax  Already  Lorled  Equals  tho  lUxf- 
mnm  Bate  allowed  by  law,  no  additional  tax  can 
be  levied  to  pay  a  judgment  against  the  school 
district.  Iowa  R.  Land  Co.  v.  Sac  County,  39 
Iowa  134;  Sterling  School  Furniture  Co.  v.  Har- 
vey, 45  Iowa  466 ;  Dawson  County  v.  Dark,  58 
Neb.  756. 

An  tn^unotioa  Will  Ke  Granted  to  restrain  the 
collection  of  taxes  in  excess  of  the  prescribed 
limit.  Marlon,  etc..  R.  Co.  v.  Alexander,  63 
Kan.  72;  Lueder  v.  Caffrey,  9  Ktdp  (Pa.)  144. 

Jtmr  XigaM  OowVi'-If  «  contestant  of  a 


school  tax  desires  to  show  that  the  levy  was  in 
excess  of  the  amount  authorized  by  law,  he  must 
show  it  by  the  levy  itself.  The  record  of  the 
school  board,  merely  showing  an  estimate,  is  not 
admissible  to  defeat  an  application  for  judg- 
ment for  the  school  taxes  levied.  English  v. 
People,  96  lU.  $66. 

Badnotion  of  Anunutt  by  Oonrt. —  Spring  Val- 
ley Coal  Co.  V.  People,  157  111.  543. 

5.  Limit  Not  Applicable  to  Independent  Btfhool 
Dlatrlcts.  —  State  v.  Babcock,  87  Minn.  234. 

Creation  of  New  Oistriot  —  Unit  Not  Applicable. 

—  School  Dist.  No.  i  v.  McCormick,  (Neb. 
1903)  93  N.  W.  Rep.  956. 

Ohartor  Frovislon  ControUed  by  Oeneral  aohool 
Jmw.  —  Qeveland,  etc.,  R.  Co.  v.  Randle,  183 
111.  364. 

4.  Limit  on  Rate  fbr  Stats  and  County  PnrpoiM 
Not  Appllcabis,  —  Goodrich  v.  Lunenburg,  9  Gray 
(Mass.)  38.  See  also  Nashville,  etc.,  R.  Co.  v. 
Franklin  County,  s  Lea  (Tenn.)  707. 

A  FzOTliion  Limiting  the  Rate  of  Taxation  Ap* 
pitoablo  to  Town  Taxaa  does  not  apply  to  a  school 
tax  for  building  a  scboolbouse.  Taft  t>.  Wood, 
14  Pick.  (Mass.)  363. 

A  fldhool  Tax  IsNotSynonymoniwlthaBoTooglL 
and  Township  Tax.  —  Blickensderfer  v.  School 
Directors,  20  Pa.  St,  38. 

B.  Board  ofEdnoatlonAnthorised  to  Exceed  Limit. 

—  Lippincott  v.  Board  of  Education,  186  111. 
205 ;  Winifrede  Coal  Co.  v.  Board  of  Education, 
47  W.  Va.  13a. 

Snbnisslon  et  QnaatlOD  to  Toters  Vooeiaary.  — 
State  V.  St.  Louis,  etc.,  R.  Co.,  75  Mo.  526; 
State  V.  Hannibal,  etc.,  R.  Co.,  135  Mo.  618; 
Kansas  City,  etc.,  R.  Co.  v.  Chapin,  162  Mo. 
40Q. 

6.  Jndldal  Control.  —  Board  of  Education  v. 
Covington,  103  Ky.  634:  Matter  of  Powers,  52 
Mo.  218;  Wharton  v.  School  Directors,  42  Pa. 
St.  358.  See  also  Clark  v.  Devereaux,  8  Kan. 
App.  341 :  Williams  v.  School  Dist.  No.  i,  21 
Pidc.  (Mass.)  75,  32  Am.  Dec  243 ;  Eikenbary 
V.  Porter,  60  Neb.  77. 

Injttnotion  AiralnatFnlawfnlZzoToiso.  —  Holmes 
V.  Baker,  16  Gray  (Mass.)  259. 

Rednetlon  of  Amount  by  Conrt. —  Mitchell  v. 
McCormick,  9  Kulp  (Pa.)  286. 

7.  All  Property  Snt^oot  to  Taxation  OoneimUy. — 
State  V.  Bremond,  38  Tex.  116;  Stephens  v. 
School  Dist.  No.  2t,  6  Oregon  354.  See  also 
Rawson  v.  School  Dist.,  100  Mass.  134;  LitUo 
V.  Utdc,  131  Mass.  367. 
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school  district  has  no  power  to  levy  taxes  on  lanos  not  within  its  limits^*  and 
when  property  is  made  subject  to  taxation  in  one  district,  it  is  withdrawn 
from  iaX  liability  to  taxation  in  others,*  though  a  district  cannot  be  deprived 
of  its  right  to  tax  land  within  its  limits  by  the  fact  that  such  land- has  already 


Bub  Liable  to  lohool  TaxM.—  Freuid  v.  De- 
posit Bank,  (Ky.  1897)  42  S.  W.  Rep.  102. 

Penonal  Property.  —  A  requirement  that  every 
inhabitant  of  a  diitrict  aball  be  taxed  for  si]  bit 
personal  estate  must  be  utulerstood  as  meanlns 
all  his  personal  property  subject  to  taxation  for 
municipal  purposes  by  the  town  in  which  the 
distria  is  situated.  Bate*  v.  Eighth  School 
DisL.  9  Gray  (Maaa.)  433. 

All  Land  Within  tlw  Distrlot  may  be  taxed  for 
the  erection  of  a  graded  school  building,  with- 
out r^ard  to  its  distance  from  sncfa  building. 
Keweenaw  Assoc.  v.  Scbool-Dist.  No.  i,  98 
Mich.  437. 

UaUUty  0f  XailrMd  Froparty.  —  Louisville, 
etc.,  R.  Co.  V.  Elizabethtown  Dist.  Public 
School,  64  S.  W.  Rep.  974.  «3  Ky.  L.  Rep.  1169; 
State  V.  Hannibal,  etc.,  R.  Co.,  135  Mo.  618; 
New  York,  etc.,  R.  Co.  v.  Northampton  County, 
93  Va.  661. 

l6ho»l  Tftx  a  Li«n  «n  Deoadent'i  Sitato.  — 

Decker's  Estate,  22  Pa.  Co.  Ct.  46. 

Smuptlona.  — See  the  title  Exehptions  (raou 
Taxation),  and  the  following  cases:  South 
Bend  v.  Notre  Dame  du  Lac  University,  69  lod. 
344;  Henderson  v.  L.ambert,  8  Bush  (Ky.)  6074 
Blidcensderfer  v.  School  Directors,  20  Pa.  St. 
38 ;  Coayngham  School  Dist-'s  Appeal,  77  Pa.  St. 
a6s ;  Robertson  v.  Preston,  97  Va.  296. 

Bestr&isln^  Samovsl  of  Property  from  Tu 
BoU.  —  The  county  clerk  may  be  restrained  by 
a  school  district  from  removing  from  the  tax 
roll  property  liable  to  school  taxes  in  such  dis- 
trict.  School  Dist.  No.  74  V.  Long.  2  Okla.  460. 

1.  Lui  OntaMe  Distrtot  Not  Tazabla.—  Chicago, 
tte.,  R.  Co.  V.  Casi  County,  51  Neb.  369 ;  Ewing 
V.  Board  of  Education,  72  Mo.  436. 

Land  thdawfnlly  Indnded  witUn  a  taxing  di»- 
tridt  cannot  be  sold  for  taxe&  Simians  v. 
Ward,  45  Mich.  539. 

Land  Waa  Ooniidervd  Fart  of  a  Diatriat  where 
it  had  for  thirty  years  been  so  treated,  bad.b()en 
taxed  for  school  purposes,  and  its  inhabttants 
bad  enjc^cd  school  facilities  therein  dvring  that 
time,  the  records  showing  the  actual  liuiits  of 
anch  diatriet  having  been  lolt  Independent 
Xrtst.  V.  Taylor,  100  Iowa  617. 

A  District  Is  Vat  EMoppsd  from  claiming  that 
certain  land  is  within  its  Hmita  for  taxing  pnr- 
poses,  by  reason  of  persons  who  lived  on  such 
land  being  refused  permignon  to  vote  at  a 
school  election  on  the  ground  that  they  resided 
outside  the  district  Independent  Dist.  P. 
Tavlor,.ioo  Iowa  617. 

Ko  TMoii^oB  ITMd  B*  Xndtd^  as  to 
whether  property  taxed  is  or  is  not  within  the 
limits  of  the  district,  under  Neb,  Comp.  Stat,  c 
79,  subd.  3,  I  8.  Chicago,  etc.,  R.  Co.  v.  Cass 
County.  51  Neb.  ,i6<». 

Statttts  Attaotdntf  Land  for  MmA.  PuiTlsam  .  ~ 
In  Kent  v.  Kentland.  62  Ind.  291,  30  Am.  Refi. 
i8a,  it  was  held  that  a  statute  anthorizinff  a 
municipality  to  collect  a  tax  for  the  payment  of 
s  debt  contracted  in  the  eonstructlon  of  a  school 
bftHdingt  upon  tbe  property  of  persons  residinff 


and  having  proper^  outside  of  Uie  mnniapai 
limits,  who  have  sent  tbeir  cbAdren  to  a  idiool 
within  the  fflunicipafity  in  Stich  school  buUding, 
is  coostitudonsl. 

A  Tract  Lying  Partly  WhUa  a  Dlstriot  is  tasu- 
ally  taxable  only  as  to  the  part  therein.  Shaw 
V.  Lockett,  14  Colo.  App.  413;  Jadcson  r. 
Brewer,  66  S.  W.  Rep.  396,  23  Ky,  L.  Rep.  1871. 
And  see  PaintsvlUe  Graded  Free  Schocd  Dist.  v. 
Davis,  64  S.  W.  Rep.  43S,  33  Ky.  L.  Rep.  8j8. 
But  the  legislature  may  make  the  whole  of  such 
tract  taxable  in  the  district  wherein  the  mansion 
house  lies.  Arthur  v.  Polk  Borough  School 
Dist.,  164  Pa.  St.  410,  And  see  Jackion  v. 
Brewer,  66  S.  W.  Rep.  396,  23  Ky.  L,  Rep.  1871- 

Lsod  Ezohided  by  a  Chasffs  of  Bauadwia*  nay 
still  be  subject  to  taxation  to  meet  debts  io- 
curred  while  it  was  within  the  dltftri^  Cham- 
bers V.  Adair,  no  Ky.  943.  And  see  CaUawJf 
V.  Denver,  etc.,  R.  Co..  C  Colo.  App.  S84;  Pailfts- 
ville  Graded  Free  School  Dist.  v.  Davis,  A4  & 
W.  Rep.  438,  23  Ky.  L.  Rep.  838. 

S.  Mot  LiaUa  to  Taxation  in  Other  Distrlels.— 
Roberts  v,  Rop,  (Ky.  1897)  38"  S.  W.  Rep.  708: 
Bates  V.  Eighth  School  Dist.,  9  Gray  (Mass.) 
43^ ;  State  v.  Holliday,  9  Ohio  Dec  738.  And 
sec  State  V.  Burford,  83  Mo.  App^  343. 

F«nMms  and  Fropmy  AbdwsiI  ts  a  MmcIBI^ 
tilet  of  an  Adjoining  Town  are  s(d>ject  to  sehoid 
taxes  in  the  district  to  whieb  they  are  aoneaud. 
and  not  elsewhere.  Pidcering  v.  Coleman,  53 
N.  H.  424. 

Joint  Free  High  Bohool  Dlstriot  —  Appertlounent 
—  State  V.  Lamont,  86  Wis.  563. 

Estats  of  Vonrasidsnts  —  HsssaobossttS. — A 
compliance  irith  a  raquirement  that  the  estates 
of  nonresident  owners  Ad3\  be  taxad  in  sad 
districts  as  the  assessors  of  the  town  determine, 
is  a  condition  precedent  to  a  valid  assessment  of 
a  school  tax,  and  if  it  is  not  conplied  with,  any 
inhabitant  of  the  district  may  avail  himself  of 
the  defect.  Rawson  v.  School  Dist.,  im  Mass. 
134;  Taft  V.  Wood,  14  Pick.  (Mass.)  3(2.  Bat 
a  sdMOl  tax  is  not  rendered  void  by  the  omis- 
sion of  the  aasessor,  throtigh  misinfonnation  or 
error  of  judgment,  to  assign  the  real  estate  of 
one  or  more  resident  owners  to  any  schoirf  dis' 
trict,  George  V.  Second  Sdiool  Dist.^  6  McL 
(Mass.)  497. 

The  union  of  two  school  diatriets  is  svch  a 
redistricting  of  a  town  as  makes  it  necessary 
fot  tbe  assessors  to  make  a  new  certificaite,  be- 
fore the  estate  of  a  nonresideBt  previously  taxed 
in  one  of  the  old  dlstriets  can  be  taxsd  in  Ae 
new  one,  under  the  UasaaekuutU  statot*  te- 
qtriring  such  a  certificate  whenever  a  tow»  is 
districted  anew.  Baeon  v.  Thirteenth  Scbool- 
Dist.,  97  Mass.  431  ;  Gustin  V.  School  Dist.  Ka 
5,  16  Gray  fMssa.)  8.>!. 

Bifht  of  Taaivavw  U  DlTwt  FaySHtt  to  An* 
other  IHstriet. —  Where  a  taxpayer  has  volan- 
tarily  paid  the  tax  levied  by  a  schotd  district,  he 
csnitot  compel  the  county  treasurer  to  hold  Oa 
smonnt  for  anothetv  district  Fine  v.  Koontxe^ 
58  Neb.  43^ 
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been  unlawfully  taxed  by  another  district.* 

(4)  Collection  and  Disposition  sf  Fund.  —  The  principles  governing  the 
collection  of  school  taxes  are  in  the  main  the  same  as  those  applicable  to 
general  taxes.' 

Ik*  Skfoilttn  of  t]w  lekooi  Yud  is  generally  subject  to  the  control  of  the  legis- 
lature,* and  questions  relating  thereto  usually  depend  for  their  solution  upon 
the  terms  of  the  statutes."^  A  school  fund  cannot  be  appropriated  to  any  other 
purpose  than  that  contemplated  by  the  statute  under  which  it  was  raised.* 

c.  Highway  Districts  AND  Street  AND  Highway  Taxes  — (i)  Delega- 
tion of  Taxing  Power.  —  In  the  absence  of  any  constitutional  provisibn  to  the 
contrary,*  the  paramount  and  primary  control,  both  of  the  highways  in  the 
state  and  of  the  streets  in  its  cities,  is  vested  in  the  legislature,'  and  it  may  itself 


1.  VnUvfiil  CoUaodoii  )n  AiMthw  iMrtrlet.— 
Arthur  v.  Folk  Borou^  School  Dist.,  164  Pa. 
St.  4to. 

8,  See  supra,  XIV.  CoUeetion. 

As  to  WhAt  OmtatntM  Hu  teheol  Foofl,  tee 

the  title  Schools,  vol.  25,  p.  63.  See  also 
Fingree  v.  Auditor  Gen.,  130  Mich.  95,  as  to 
what  is  not  a  "  specific  tax  "  so  as  to  be  appli- 
cable to  the  educational  fund. 

Who  Aothoiiiod  to  Colloot.  —  Francis  v.  Peered, 
132  Ala.  sfl ;  McKay  v.  Batchellor,  a  Colo.  591 ; 
&mth  V.  Tltcomb,  31  Me.  373. 

Compeantloa  of  OoUooUr,  —  Gorman  v.  Boise 
County,  I  Idaho  647;  Feople  v.  Wiltshire,  ga 
in.  a6o. 

Collootor  Knit  F»y  Oror'to  IHstrltrt  fmnnr 
Only,  — Hoover  i;.  Reap,  10  Kulp  (Pa.)  59. 

Settlemsnt  of  Collaotor'a  Aeoonnts.  —  Swatara 
Tp.  School  Dist.  V.  Geesey,  7  Pa.  Dist.  173; 
Mason  V.  Caffrey,  9  Kulp  (Pa.)  414. 

Bohool  IHroetoH  liaUe  for  ton  fron  Vnliirfiil 

Sotdomont  with  CoUector, —  Mason  v.  Caffrey,  9 
Kulp  (Pa.)  414. 

OoUoetion  hy  Aotlon.— People  v.  Castro,  39 
Cal.  65 ;  Collins  v.  Masden,  25  Ky.  L.  Rep.  81, 
74  S.  W.  Rep.  730 !  Beck  v.  Kerr,  87  N.  Y.  App. 
Div.  I ;  Chrigstrom  v.  McGregor,  74  Hun  (N. 
Y.)  343;  McCombs  v.  Rockport,  14  Tex.  Civ. 
App.  siSo. 

In  VhoH  UtOM  Aotfdn  Ifoi. —  Efizabohtowa 

Dist  Public  School  v.  Louisville,  etc.,  R.  Co., 
(Ky.  i8gs)  30  S.  W.  Rep.  620;  Board  of  Edu- 
cation V.  Louisville,  etc.,  R.  Co.,  ito  Ky.  933. 

Towar  to  Bell  Iiuid.  —  Ogden  City  v.  Haoier, 
IS  Utah  337;  Shaw  v.  Lockett,  14  Colo.  App, 
413- 

tho  Lenllty  of  tho  lory  Kay  Bo  Qooctioned 

hy  objection  raised  in  proceedings  to  recover 
judgment  for  delin<}uent  taxes.  Baltimore,  etc., 
R.  Co.  V.  People,  193  III.  433. 

I^Janotlon  to  Kastralii  OollaettOA. — Bumham 
V.  Rogers,  167  Mo.  17. 

8.  Isgislatfte  Control,  —  See  the  title  Schools, 
vol.  35,  p.  63.  And  see  also  School  Dist  No. 
I  t;.  Weber,  75  Mo.  558. 

4.  See  the  local  statutes. 

Xxpendltnrst  Knst  Bo  Anthotliwl  Toten.  — 
The  fund,  when  collected,  is  beyond  the  con- 
trol of  its  officers,  until  its  expenditure  is  au- 
thorized by  a  vote  of  the  district.  School  Dist 
No.  Two  V.  Stougb,  4  Neb.  357. 

Uahillty  of  City  to  Aooetint  to  School  Pand  for 
TazM  Colloeted. —  New  Orleans  t>.  Fisher,  iSo 
U.  S.  185,  modifying  decree  in  91  Fed.  Rep. 
574;  School  Director*  f.  Sbeveport,  47  La. 
Aiiii'  ii. 


tnterort  of  County  in  Fond  — Kot  UftUe  Ux 
■omyi  m^ally  Collooted.  —  Elherir  v.  San 
Luis  Obispo  County,  112  Cal.  316. 

Stttj  of  Onsty  nMnrer  to  Aaoowft  Co  Tows 
Sohool  District.  —  State  v.  Nelson,  105  Wis, 
itt. 

ApportionmoAtBotwOenDlstdoto.  —  Sc'ciool  Dist. 
No.  I  V.  McCormick,  (Neb.  1903)  93  N.  W. 
Rep.  951S. 

Apportionmottt  BotVeoa  Fiscal  Teftrs  Is  Cltioi 
of Soooiid  Cla«. —  Board  of  Educafioo  v.  Netftm, 
log  Ky.  303,  S9  3.  W.  Rep.  jos,  aa  Ky.  L.  Rep. 
1377. 

Appropriation  fur  ToMherT  BtfttlW.—  Putnam 

V,  St.  Paul,  75  Minn.  514. 

Slspoiltlon  «f  Snrpliu.  —  See  Banhagel  v. 
School  Dist.  No.  1,  (Mich.  1903)  96  N.  W. 
Rep.  506;  Bellows  v.  Weeks,  41  Vt  590. 

Ai  to  flohool  Warrants,  see  the  title  Wakrahts. 
See  the  ^e  ScHO(tt.s,  vtfl.  25,  p.  64.  See  also 
BftririCTFAL  9eco>iTiE5,  vol.  at,  p.  13. 

When  Witntiit  Mttf  Be  Dram  Agiiigt  Bdiool 
Tax  Levy. —  Zininierman  v.  State.  60  Neb.  633 ; 
School  Dist  fr.-Fiske,  61  Neb.  3. 

6.  Cannot  Be  Appropriated  to  Other  Pnrposes.  ~ 
See  the  title  ScHoots,  vol.  25,  p.  64.  See  also 
the  following  cases:  Pennington  C  Coe,  57 
IlL  iiS;  Benjamin  ».  District  Tp.,  50  Iowa  648; 
Locker  v.  Keller,  1 10  Iowa  707 ;  State  v.  Cave, 
20  Mont  4S8;  German  Tp.  School  Dist  v, 
SsAgstOD,  74  Pa.  St  454 ;  Gilbert  v.  Tiemey,  14 
Fa.  Co.  Ct.  47a;  Mifdiell  V.  Kearns,  16  Pa. 
Super.  Ct  354;  Collier  v.  Peacock,  (Tex.  Civ. 
App.  1900)  55  S.  W.  Rep.  756. 

Ereotion  of  Bohoolhonsos,  —  Money  raised  to 
defray  the  expenses  of  carrying  on  a  school  can- 
not be  Applied  by  the  trustees  to  the  erection 
of  seboolhouses.  Lee  v.  School  Dtet  No,  i, 
36  N.  J.  Eq.  581. 

Ttxpcyen  Kave  K«  Power  to  vote  a  sum  In 
addition  to  the  amount  awarded  against  a 
School  district  by  arbitrators.  Btfrhans  v. 
Union  Free  School  Dist.  No.  z,  24  N.  Y.  App. 
Div.  429.  16S  N.  Y.  661. 

S.  CoBstttstinial  Pnrvlalinis  sometimes  govern 
the  control  of  the  highways.  See  Logan  v. 
Ouachita,  tos  La.  499;  Atty.-Gen,  0.  Bay 
County,  34  Mich.  46,  and  jurisdiction  thus  con- 
ferred on  designated  officials  cannot  be  tdcen 
away  by  the  legislature.  Jefferson  County  v. 
Arrighi,  54  Miss.  668.  But  the  taanncr  of  its 
exercise  is  subject  to  legislative  control.  Jef- 
ferson County  V.  Arrighi,  54  Miss.  666 ;  Paxton 
V.  Baum,  59  Miss.  $31. 

7.  Control  T«gt«d  in  KsgMattu^^Hlagham, 
etc..  Bridge,  etc,  Corp.  v.  Norfolk  C<ianty,  6 
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exercise  such  power  directly.*  However,  unless  prohibited  by  the  constitu- 
tion, it  may,  and  usually  does,  delegate  such  control,  together  with  the  power 
to  tax  for  the  construction  and  maintenance  of  streets  and  highways^  to 
municipal  or  ^»<»^municipal  corporations  or  districts  created  for  that  pur- 
pose.* In  marking  out  highway  districts  the  legislature  need  not  follow 
existing  lines,*  and  in  order  to  equalize  the  burden  it  may  unite  several  districts 
and  municipalities  into  one  taxing  district.* 

ixuBt  of  Ftwar.  —  The  power  to  levy  highway  taxes  exists  in  municipalities 
and  other  subordinate  political  divisions  only  when  e3q)ressly  given  by  law,' 


Allen  (Mass.)  t^z;  East  Portland  v.  Mult- 
nomah County,  6  Oregon  63.  And  tee  generally 
the  titles  Highways,  vol.  15,  p.  343;  Struts 
AND  Sidewalks,  ante,  p.  99. 

X*y  Gnml  TuatiM  te  Ughww  PorposM.-^ 
People  V.  fnagB,  46  N.  Y.  401 ;  State  v.  Hay- 
wood County,  132  N.  Car.  Sia;  Jensen  v.  Polk 
County,  47  Wis.  298. 

Lagitifliata  Furpots  of  Tuatton.  —  It  has  al- 
ready been  shown  that  the  construction  and 
maintenance  of  highways  is  a  legitimate  pur- 
pose of  taxation.  See  supra,  this  title.  Pur- 
pose of  Taxation,  See  also  Lowe  v.  White 
County,  156  Ind.  163. 

As  to  power  to  impose  special  usessments  for 
highway  purposes,  see  the  title  Sfbciai.  or 
Local  Assebshbnts,  vol.  35,  p.  1183. 

Bnoh  Taxes  Ara  for  a  "ConMrata  Pnrpoaa" 
within  a  constitutional  provision  prohibiting 
taxation  by  municipalities  for  other  ^an  corpo- 
rate purposes.  O'Kane  v.  Treat,  2$  111.  557. 

i.  Lairislatars  May  Siardie  IHnot  CMtroL  — 
People  V.  Ingham  County,  30  Mich.  95. 

9.  IMifitlMi  of  Fomr — /  jb'imj.  —  HighTiv 
Com'rs  v.  Newell,  80  111.  587 ;  People  v.  Finley, 
97  111.  App.  214. 

Indiana.  —  Goodrich  v.  Winchester,  etc. 
Turnpike  Co.,  26  Ind.  119. 

Maryland.  —  Hall  v.  Anne  Arundel  County, 
94  Md.  s8s. 

Michigan.  —  People  v.  Ingham  County,  so 
Midi.  95. 

Nevf  York.  —  People  v.  VUgg,  46  N.  Y.  401 ; 
People  V.  Queens  County,  48  Htm  <N.  Y.)  324. 
Ohio.  —  State  v.  FrankUn  County,  35  Ohio 

St.  458. 

Oregon.  —  East  Portland  v.  Multnomah 
County,  6  Oregon  63. 

South  Caro/ina.  —  Southern  R.  Co.  v.  Kmj, 
63  S.  Car.  s8. 

Wiseotuin. — Jensen  v.  Polk  Connty,  47  Wis. 
S98. 

For  cases  construing  local  statutes  see  People 
V.  Atchison,  etc.,  R.  Co.,  aoi  111.  365  ;  Murphy  v. 
Beard,  138  Ind.  560;  Monroe  Couiity  v.  Harrell, 
147  Ind.  500;  Sefton  v.  Howard  County,  (Ind. 
1903)  66  N.  E.  Rep.  891;  Hudson  v.  Police 
Jury,  107  La.  387 ;  Longyear  v.  Aplin,  7a  Mich. 
415;  Jones  V.  Tonawanda,  35  N.  Y.  App.  Dir. 
151 ;  State  v.  Davis,  129  N.  Car.  570;  Dawson 
I'.  Barron,  9  Ohio  Dec.  706. 

Gonstitatlonal  Provisions  must  not  be  violated 
by  the  statute  delegating  the  power,  such 
as  a  provision  fixing  an  equation  between  the 
tax  on  the  poll  and  the  tax  on  property.  State 
I'.  Godwin,  123  N.  Car.  697;  and  see  Stone  v. 
Bean,  15  Gray  (Man.)  4s.  Or  one  requiring 
uniformity  of  taxation.  Fletcher  v.  Oliver,  2$ 
Aril.  389.   See  ^l«o  Cwwiwii  Comtf  v.  Owen, 


7  Colo.  467;  Middletown  Road,  15  Pa.  Stvcr. 

Ct.  167. 

■atnre  of  Highway  IHstriot.  —  Highway  dis- 
tricts are  merely  divisions  of  highways  made 
from  year  to  year,  for  the  sake  of  convenience 
and  system  in  loeeping  the  roads  itt  r^iair. 
They  do  not  possess  any  of  the  attributes  or 
functions  of  corporations.  Kimball  v.  RosseD, 
56  N.  H.  488. 

Oommlsslonsrs  ot  Highways.  —  In  IlHnoit, 
commissioners  of  highways  are  corporate  bodies 
whose  power  and  jurisdiction  are  limited  terri- 
torially to  their  respective  towns,  but  they  are 
a  part  of  the  machinery  of  the  county  and  s^ 
governments,  and  as  such,  under  certain  COB* 
tingencies,  sre  required  to  act  in  concert  with 
the  county  authorities.  Will  County  v.  People; 
110  111.  sii. 

Spsolal  CemmisaioiMrs  Vot  County  Offiean.  — 
Special  commissioners  named  by  statute  to  lay 
out  state  roads  are  not  county  officers,  though 
required,  for  purposes  of  record,  to  render  an 
account  of  their  proceedings  to  Hie  board  of 
superviscnrs.  Alcona  County  v.  White,  54  Mich. 
503. 

Vliat  Inelodad  in  Bsad  Tans. — Taxes  levied 
for  road  purposes  include  all  taxes  collected 
for  the  payment  of  damages  arising  from 
opening  and  laying  out  roads,  and  the  purchase 
of  materials  for  constructing  and  repairing  roads 
and  bridges,  etc,  as  well  as  a  tax  for  makisg 
and  repairing  nwds  only.  Peoide  v.  Wilson,  3 
III.  App.  368.  And  see  People  v.  Buffalo 
County,  4  Neb.  iso. 

Kead  Tax  a  Gonnty  Tax.  —  In  State  v.  Hanni- 
bal, etc.,  R.  Co.,  loi  Mo.  iso,  it  was  held  that 
a  road  tax  is  a  county  tax,  within  the  meaning 
of  a  corporate  charter  exempting  a  corporation 
from  the  payment  of  county  taxes. 

S.  Kssd  Hot  Vollow  Eztatlsg  Uus,— Uonne 
County  V.  Harrdl,  147  Ind.  500;  Penile  v. 
Lawrence,  41  N.  Y.  141 ;  Bowles  v.  State,  37 
Ohio  St.  35- 

4.  XayUnttoBavsraliriuiielpalitiaaorlHitrleta 
—  Carter  v.  Cambridge,  etc..  Bridge  ProfMrietors, 
104  Mass.  336 ;  Com.  v.  Nenbuiyport,  103  Ussi. 
IS9. 

A  district  may  be  made  to  consist  of  an 

entire  city,  or  only  one  of  its  wards  or  pre- 
cincts; an  entire  county,  or  only  one  or  two 
of  its  towns.  Cooper  v.  Ash,  76  111.  1 1 ;  Atty.- 
Gen.  V.  Cambridge,  16  Gray  (Mass.)  S47:  Uhrig 
f>.  St  Louis,  44  Mo.  458 ;  People  v.  Ridunood 
County,  20  N,  Y,  352. 

A.  Power  Exists  On^  When  Sxprassly  Otran.  - 
Haisten  v.  Glower,  114  Ga.  992;  Chicago,  etc 
R,  Co.  V.  People,  184  III.  174;  Johnson  v. 
Boske,  66  S.  W.  Rep.  400.  33  Ky.  L.  Rep 
184s;  ^jmm  V,  Laketon  Tp..  $2  Mich.  509i 
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and  its  extent  is  limited  by  the  terms  of  the  statute  conferring  it.* 

(2)  Exercise  of  Power.  —  In  levying  highway  taxes  the  local  authorities 
must  comply  with  all  the  substantial  requirements  of  the  statute  conferring 
the  power,  else  the  tax  will  be  invalid,'  but  mere  irregularities  not  affecting 
the  substantial  justice  of  the  tax  will  generally  not  be  allowed  to  defeat  it.'* 
The  authorized  officials  are  usually  required  to  ascertain  annually  the  sum 
necessary  for  roads  and  bridges  for  the  ensuing  year,  and  after  levying  a  tax 
therefor  *  make  a  return  of  the  levy  to  the  county  clerk,  or  other  proper  officer, 


Michigan  Land,  etc.,  Co.  v.  Republic  Tp.,  65 
Mich.  6j8. 

1.  ■xtwtstPomldmltetlbrStatata.  —  Ohio, 
etc.,  R.  Co.  V.  People,  123  111.  648;  Jonea  v. 
Tonawanda,  35  N.  Y.  App.  Div.  151 ;  People 
V.  Clark,  45  N.  Y.  App.  Div.  65:  Ne-ha-sa-ne 
Park  Assoc.  v.  Lloyd,  (Supm.  Ct.  Spec.  T.) 
as  Misc.  (N.  Y.)  207. 

LsTiabU  Only  for  PnrpOMs  Contemplated  hy 
3tatata.  —  Libby  v.  State,  59  Neb.  264;  Dixon 
kJoun^  V.  Chicago,  etc.  R.  Co.,  (Neb,  1901) 
9.1  N.  W.  Rep.  340. 

Fw  What  BoadaXaxaaLaflaU*.— Taxes  may 
I.C  levied  for  highways  which  are  contemplated, 
tuough  not  actually  laid  out.  Sawyer-Good- 
:.iaii  Co.  V.  Crystal  Falls  Tp.,  56  Mich.  597; 
Peninsula  Iron,  etc.,  Co.  r.  Crystal  Falls  Tp., 
60  Mich.  510.  And  see  Mix  v.  People,  106 
111.  425*  And  the  same  is  true  where  the  high- 
ways are  actually  nsed  as  such  but  the  use 
of  the  land  has  never  been  legally  acquired 
from  the  owners.  Peninsula  Iron,  etc,  Co.  v. 
Crystal  Falls  Tp.,  60  Mich.  510. 

But  such  taxes  cannot  be  levied  where  not 
laid  for .  any  existing  highways  or  in  contem- 
plation of  any  intended  to  be  opened.  Michigan 
I-and  etc,,  Co.  v.  L'Anse  Tp.,  63  Mich.  700. 

The  HaotMlty  tat  lAjlaa  Out  a  B^hway  is  left 
to  the  discretion  of  the  nif^way  commissioners 
and  aupervisors  by  the  Illinois  sututes ;  and  the 
fact  that  it  will  operate  as  a  hardship  on  the 
taxpayers  and  is  not  required  by  the  public  in- 
terests cannot  defeat  the  tax.  Highway  Com'rs 
V,  Jackson,  165  111.  17. 

8.  Compliance  with  Statute  Veeeieazy  —  Col^ 
/<»mta.  —  Miller  v.  Kem  County,  137  Cal.  516. 

Illinois.  —  Ohio,  etc.,  R.  Co.  v.  People,  119 
111.  ao7;- People  v.  Chicago,  etc.  R.  Co.,  164  III. 
Sofi;  Chicago,  etc.,  R.  Co.  v.  People,  184  111. 
174;  Chicago,  etc.,  R.  Co.  v.  People,  190  111.  ao; 
Chicago,  etc.,  R.  Co.  v.  People,  193  111.  539 ;  Chi- 
cago, etc.,  R.  Co.  V.  People,  193  111.  594;  Chi- 
cago, etc.,  R.  Co.  V.  People,  1 97  111.  41 1  ;  Chicago, 
etc.,  R.  Co.  V.  People,  200  III.  141 ;  Chicago,  etc., 
R.  Co.  V.  People,  200  111.  237. 

JtfwWgan.  —  Hogelskamp  v.  Weeks,  37  Mich. 
43'  i  Sage  V.  Stevens,  7a  Mich.  638 ;  Gamble  v. 
Stevens,  78  Mich.  30a;  Newaygo  County  Mfg. 
Co.  V.  Echtinaw,  81  Mich.  416;  Hamilton,  etc, 
Co.  V.  L'Anse  Tp.,  107  Mich.  419;  An^tor  Gen. 
V.  Duluth,  etc.,  R.  Co.,  116  Mich.  laa;  Th^r 
Lumber  Co.  v.  Si»ingfi^  Tp.,  (Mich.  190a)  00 
N.  W.  Rep.  677. 

Mississippi.  —  State  v.  Edwards.  81  Miss.  399. 

New  Jersey.  —  State  v.  Bergen  County  Circuit 
Cfc.  64  N.  J.  L.  536. 

New  Kori.— Jones  v.  Tonawanda,  35  N.  Y. 
App.  Div.  151  ;  Hampton  v.  Hamsher,  46  Hnn 
CN.  Y.)  144. 

Ohio.  —  Gallia  County  v.  State,  67  Ohio  St. 
412;  Daivson  v.  Barron,  9  Ohio  Dec  706. 

•7  C.  of  L.— 58  qr3 


SoiBsient  Comj^ianea. —  See  Tunpin  v.  Eagle 
Creek,  etc.  Gravel  Road  Co.,  48  Ind.  45;  Chi- 
cago, etc.,  R.  Co.  V.  People,  174  111.  80;  Turn- 
bull  V.  Alpena  Tp.,  74  Mich.  6ai ;  Longyear  v. 
Aplin,  7a  Mich.  415;  Hoffman  v.  Lynbum,  104 
Mich.  494. 

Ho  Pnnimptien  that  Statute  Not  Complied  with. 

—  Wabash  R.  Co.  v.  People,  138  111.  303. 
Under  the  CaUArala  Statutes  the  board  of 

supervisors  have  power  to  adopt  any  suitable 
mode  of  procedure  in  levying  the  tax.  Corn- 
stock  V.  Yolo  County,  71  Cal.  599. 
S.  In^nlarltlai  Bo  Hot  Vitiate  —  California. 

—  Miller  f»  Kern  County,  137  Cal.  516. 
Illinois,  —  Thatcher  f .  People,  79  111.  597  ; 

Ohio,  etc.,  R.  Co.  v.  People,  119  111.  207;  Chi- 
caiKO,  etc.,  R.  Co.  v.  People,  171  111.  349;  Chi- 
cago, etc.,  R.  Co.  V.  People,  174  111.  80;  Indiana, 
etc.,  R.  Co.  V.  People,  201  111.  351. 

Iowa.  —  Cedar  Rai^ds,  etc.,  R.  Co.  v.  Carroll 
County,  41  Iowa  153;  Sioux  Ci^,  etc,  R.  Cb.  v. 
Osceola  County.  45  Iowa  168. 

Kansas.  —  Kansas  Gtj,  etc,  R.  Co.  v.  Ttmtx. 
29  Kan.  460. 

Maine.  —  Rogers  v.  Greenbush,  58  Me.  390,  4 
Am.  Rep.  292 ;  Oilman  v.  Waterville,  59  Me. 
491 ;  Hayford  v.  Belfast,  69  Me.  63. 

Massachusetts.  ~  Cow  V.  Forest,  126  Mass. 
97;  Westfaampten  v.  Searle,  127  Mass.  502. 

Michigan. —  Stocklt  v.  Stlsbee,  41  Uich.  615; 
TumbuU  V.  Alpena  Tp.,  74  Mich.  621 ;  Hoffman 
If.  Lynbum,  104  Mich.  494;  Auditor  Gen.  v. 
Longyear,  ito  Mich.  223. 

New  Han^shirt.  —  Taft  v.  Barrett,  $8  N.  H. 
447. 

Ohio.  —  Lima  v.  McBride,  34  Ohio  St. 

338. 

Wisconsin,  —  Arnold  v.  Juneau  County,  43 
Wis.  627. 

4.  Asoartalnment  of  Amount —  Levy. —  See  the 

statutes,  and  the  following  cases :  Highway 
Com'rs  V.  Newell,  80  111.  587 ;  Mee  v.  Paddock, 
83  111.  494 ;  Kansas  City,  etc.,  R.  Co.  v,  Tonta, 
29  Kan.  460. 

Wecesrity  tor  Tax  held  to  be  sufficiently 
shown,  notwithstanding  the  fact  that  there  was 
a  considerable  fund  on  hand.  Thdyer  Lumber 
Co.  V.  Springfield  Tp.,  (Mich.  1902)  90  N.  W. 
Rep.  677. 

Bepert  by  Board  of  Bnporvlsors. —  Where  the 
county  is  required  to  contribute  to  a  township 
one-half  the  expense  of  building  a  bridge,  the 
township  commissioners  of  highways  do  not 
levy  the  tax,  but  simply  determine,  in  pursu- 
ance of  the  statute,  when  the  contingencies  have 
arisen  requiring  the  county  to  contribute,  and 
ascertnin  and  renort  to  the  county  authorities 
the  cost  of  the  structure,  one-half  of  which  the 
law  renuires  them  to  pay;  and  in  auch  case  it  is 
their  dutv  to  levy  a  tax  to  raise  the  required 
sum.  Will  Coun^  v.  People,  no  111.  511.  And 
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that  he  may  extend  it  the  same  as  other  taxes  for  collection.^  They  must  not 
levy  taxes  in  excess  of  a  limitation  imposed  by  the  legislature,*  or  violate 
constitutional  provisions,  such  as  those  requiring  taxation  according  to  value,* 
or  uniformity  of  taxation.* 

(3)  Ptrsons  and  Property  Taxable.  —  It  is  for  the  legislature  to  decide, 
subjec*:  to  constitutional  restrictions,  on  what  persons  and  property  the  cost 
of  Cfnstructii^  and  maintaining  highways  shall  fall,^  and  it  may  determine 
wfatt^er  such  cost  shall  be  borne  by  the  contiguous  property,  by  the  city,  or 
county  at  large,  or  in  part  by  each.*    Where  a  highway  runs  through  several 


%^thout  tuch  action  by  dw  board  of  MvervMon, 
the  tax  cannot  be  extended.  T.e«cbiiMin  v. 
Dougherty,  81  111.  334- 

niiBOli  —  Town  MMtis^  lUy  Db«ot  BaUng 
of  Koaey, —  Under  the  Illinois  township  organi- 
zation law,  the  town  meetiog  ii  sin  anthorixed 
to  direct  tiie  raiting  of  money  for  the  mainte- 
nance and  constructi<m  of  roada  and  bridgca. 
That<^  V.  People.  79  VX.  597- 

I.  Beton  0*  I*^.  —  Higbway  Com'ra  v, 
Newell,  80  111.  587. 

What  Doea  Hot  VitUta  Tak.  —  Though  the  law 
directs  town  taxes  to  be  extended  in.  a  separate 
column,  the  failure  of  the  clerk  to  extend  the 
road  tax  in  a  separate  column  will  not  vitiate 
the  tax;  nor  will  the  failure  of  the  town  dttfc 
to  oerti{y  the  levy  to  the  county  clerk  within  the 
time  required  by  lav.  Thatcher  v.  People,  79 
IlL  597.  And  see  Silsbee  v.  Stockle,  44  Mich. 
561. 

Aatbentieation.  —  If  not  authenticated  by  the 
officer  whose  duty  it  is  to  return  it,  according 
to  law,  subsequent  proceedings  are  invalidated. 
Hogelskamp  v.  Week*,  37  Mich.  4aa. 

Vftilnre  to  Apportion  the  valuation  and  the 
amount  of  the  tax  among  the  various  road  dii- 
tricta  in  a  town  was  held  not  to  vitiate  the  tax. 
Chicago,  etc,  R.  Co.  v.  People,  174  IlL  8a. 

9.  Maat  Hot  ExoMd  UmltatioB.--  People  v. 
Atchison,  etc.,  R.  Co.,  201  III.  365 ;  Flint,  etc., 
R.  Co.  V.  Auditor  Gen.,  41  Mich.  635 ;  Peninsu- 
lar Sav.  Bank  v.  Ward.  118  Mich.  87;  Dixon 
County  V.  Chic^,  etc.,  R.  Co.,  (NdK  tgoi)  95 
N.  W.  Rep.  340 ;  Taft  v.  Barrett,  58  N.  H.  447  i 
State  V.  Humphreys,  as  Ohio  St.  520 ;  State  v. 
Strader,  25  Ohio  St.  527;  State  v.  Fulmore, 
(Tex.  Civ.  App.  1902)  71  S.  W.  Rep.  418; 
Mueller  v.  Cavour,  107  Wis.  599.  And  see 
titpra,  this  section,  Power  to  Tax  —  Limitations 
ON  Power. 

Additional  Amonst  by  Tote  of  Taxpaysn..— 

Sometimes  the  statute!  limiting  the  amount  of 
road  taxes  provided  for  the  levying  of  an  ad- 
ditional amount  on  its  being  approved  by  the 
vote  of  the  people.  See  Highway  Com'rs  v. 
Newell,  80  111.  587  ;  Mee  v.  Paddock,  83  111-  494 ; 
St,  Louis  Nat.  Stock  Yards  v.  People,  127  III. 
22;  St.  Louis  Bridge,  etc.,  R.  Co.  v.  People,  \»7 
111.  627 ;  Chicago,  etc.;  R.  Co.  v.  People,  190  111. 
ao;  People  v.  Ulster  County,  93  N.  Y.  397; 
People  V.  Town  Auditors,  75  N.  Y.  318;  Pe<qile 
V.  Town  Auditors,  74  N.  Y.  310;  Barker  v. 
Loomis,  6  Hill  (N.  Y.)  463 ;  Jefferson  Iron  Co. 
V.  Hart,  18  Tex.  Civ.  App.  523- 

Ooonty  Aid  After  Limit  Boaohod. —  Cbampaigii 
County  V.  Condit,  24  111.  App.  560. 

S,  OonstltutioB  Reqnlriitg  Levy  by  Talnation.  — 
Covell  f.  Young,  it  Neb.  510;  McCann  v.  Mer- 
riam,  11  Neb.  241;  Dundy  v,  Ricfaardson 
Coun^,  8  Nab.  508.   And  icc  tufra,  this  title. 


Power  of  Taxation — Constitutional  Restriction* 
—-Restrictions  in  State  Cotulitntiont—Tara- 
Hon  by  Valuation. 

Though  in  the  absence  of  such  provinons, 
levies  without  r^ard  to  valuation  have  been  up- 
held. Burlington,  etc.,  R.  Co.  v.  York  Goim^, 
7  Neb.  487 ;  Burlington,  etc,  R.  Co.  v.  Saunders 
Coua^,  9  Neb.  507. 

iBIta  flf  Taltatin.— Wabash,  etc..  R.  Co.  v. 
Binkert,  106  111.  398:  Mills  v.  Richland  Tp..  72 
Mich.  100;  Hebard  v.  Ashland  County,  55  Ws. 
145  ;  Bigelow  v.  Washburn,  98  Wis.  553- 

4,  UBlfinmlty.  —  Bright  v.  McCullougfa,  27 
Isd.  223 ;  Fields  v.  Highland  County,  36  Ohio 
St.  476.  And  see  supra,  this  title.  Power  of 
Taxation  —  Constitutional  Restrictions  —  Re- 
strictions in  State  ConsHtuHotu — BqH/idity  ani 
Uniformity. 

8.  duitlon  Sovonied  by  I^lilative  btnot  — 
See  Ryerson  c.  Laketon  Tp.,  52  Mich.  509; 
Erisman  v.  Chosen  Freeholders,  €4  N.  J.  L. 
S16;  Nehasane  Park  Assoc.  v.  Lloyd,  167  N.  Y. 
431 ;  Lloyd  v.  Thomson,  (Supm.  Ct.  Spec  T.) 
60  N.  Y.  Supp.  72 ;  Cornell  v.  Frantdin  County, 
67  Ohio  St.  335. 

laadi  flf  Vonrarilattti  Tanlila.-"  Ensign  v. 
Barse.  107  N.  Y.  319. 

Bsaideiit  of  Another  Dlstrlet.  — See  Helle  «. 
Deerfield  Tp.,  96  W.  App.  64a ;  Deerfidd  T^ 
V.  Harper,  115  Mtch.  678. 

Ownor  of  Land  Held  Hot  Fersonallj  XiaUi.  — 
Dreake  V.  Beadey,  a6  Ohio  St.  315. 

Taxation  of  Bieyolea  tn  ildepatk  PQzpani.— 
Armitage  v.  Crawford  County,  24  Pa.  Ca  Ct 
207 :  Westgate  v.  Spalding,  8  Pa.  Dist.  490. 

TowBdilp  Board  Oamnet  Exempt  Prwparly.— 
Auditor  G«n.  v.  Duluth,  etc.,  R.  Co.,  116  Mich. 

132. 

Termination  of  Exemption.  —  One  exempted 
from  payment  of  road  taxes  in  consideration  6t 
his  keeping  a  certain  road  in  repair  ceases  to  be 
exempt  upon  the  termination  of  his  liability  tn 
repair  the  road.  Heatfa  v.  Ovetieers  of  Poor, 
[1894]  2  Q.  B.  108. 

6.  Sinton  f.  Ashbury,  41  Cal.  525 ;  People  v. 
Whyler,  41  Cal.  354;  Uhrig  v.  St.  Louis,  44 
Mo.  458 ;  Garrett  v.  St.  Louis,  25  Mo.  505,  69 
Am.  Dec.  475 ;  Hammett  c  Philadelphia,  65  Pa. 
St.  146,  3  Am.  Rep.  615. 

Lootl  Aaseaamenta  fbr  Bonoflta  are  the  mesiu 
nsu^y  adopted  to  raise  funds  for  the  con- 
struction and  maintenance  of  streets  and  other 
local  improvements  in  cities,  and  the  same 
principle  has  been  sometimes  applied  to  agri- 
cultural lands  in  defraying  the  expense  of  con- 
structing roads.  See  the  title  Spbcial  01 
Local  Assessmehts,  vol.  25,  p.  ti66. 

Apportionment  of  Expense  Betvaaa  Towa  aii 
Conn^.  —  Norwich  r.  Hampshire  County,  13 
Pick.  (Mass.)  60;  Boaton  Water  Power  Co.  % 
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districts,  or  other  subordinate  political  divisions,  it  may  be  made  the  duty  of 
each  to  maintain  its  respective  portion.*  ' 

Penou  and  Proptrtjr  In  InMrporated  CltiM  ud  Tovni.  —  The  legislature  may,  if  it 
sees  fit,  include  persons  and  property  in  incorporated  cities  and  towns  within 
the  operation  of  road  taxes.'  But  it  may,  and  frequently  does,  exempt  them 
from  such  taxes,'  and  such  exemption  is  not  unconstitutional  if  an  equivalent 
burden  be  imposed  on  them  for  the  maintenance  of  their  streets,*  but  in  the 
absence  of  such  equivalent  burden  a  constitutional  provision  requiring  uniform 
taxation  would  be  violated." 

(4)  Collection  and  Disposition  of  Fund.  —  Questions  concerning  the  col- 
lection of  road  taxes  depend  almost  entirely  upon  the  terms  of  the  statutes.* 


Boston,  etc,  R.  Co.,  33  Pick.  (Mass.)  360; 
Hinsbam,  etc.,  Bridge,  etc.,  Corp.  v.  Norfolk 
County,  6  Allen  (Mass.)  353. 

Wliol*  lowDthlp  Litbl«.  —  In  Maine,  when 
a  county  road  exists  within  the  limits  of  an 
unincorporated  township,  the  whole  township 
ia  liable  to  be  taxed  to  keep  it  in  repair,  not- 
withstanding the  road  is  entirely  within  the 
weatern  half  of  the  township.  King  v.  Aroos- 
took County,  63  Me.  567. 

Sumption  Vot  ft  CoBtrut. —  A  provision  that 
nrtain  towns  shall  never  be  compelled  to  sup- 
port any  part  of  certain  roads  or  bridges  with- 
out their  consent,  is  not  in  the  nature  of  a 
contract  between  the  commonwealth  and  such 
towns  that  they  shall  be  forever  exempt  from 
the  burden  of  maintaining  such  roads  and 
bridges.  Brighton  v.  Wilkinson,  2  Allen 
(Mass.)  37. 

1.  App«rtlonm«nt  Among  Sistrlots.  —  Shaw  v. 

Dennis,  10  111.  405;  Will  County  v.  People,  no 
111.  511 ;  Cambridge  v.  Lexington,  17  Pick. 
(Mass.)  323;  Hingham,  etc.,  Bridge,  etc.,  Corp. 
V.  Norfolk  County,  6  Allen  (Mass.)  353 ;  Salem 
Turnpike,  etc.,  Bridge  Corp.  v.  Essex  County, 
100  Mass.  283;  Com.  v.  Newburyport,  103  Mass. 
139;  Wilcox  V.  Deer  Lodge  County,  3  N^nt. 
574;  Pierson  v.  Newark,  44  N.  J.  L.  434;  Peo- 
ple V.  Ulster  County,  93  N.  Y.  397 ;  State  v. 
Franklin  County,  35  Ohio  St.  458;  Mahanoy 
Tp.  V.  Comry,  103  Pa.  St.  362.  And  see  Her- 
ring V.  Dixon,  122  N.  Car.  430;  Seanor  v. 
Whatcom  County,  13  Wash.  48. 

In  Jensen  v.  Polk  County,  47  Wis.  298,  it 
was  held  that  the  general  rule  and  policy  of 
the  law  of  the  state  is  to  impose  the  burden 
of  constmcting  and  repairing  highways  upon 
the  several  ■  towns  through  which  they  mn, 
whether  such  roads  are  provided  for  by  state, 
county,  or  town  authorities;  and  an  intent  to 
the  contrary  must  plainly  appear  in  the  act 
providing  for  the  road. 

Apportioamont  Based  on  Tadiolal  Investigation. 
—  Where  the  legislature  finds  (hat  the  appor- 
tionment of  the  burden  of  providing  a  thoroogh- 
fare  among  several  coanties  and  towns  requires 
a  more  full  and  exact  investigation  than  a 
committee  of  its  own  body  could  make,  it  may 
properly  institute  an  investigation  of  a  judicial 
character,  giving  parties  interested  an  oppor- 
tunity to  be  heard  by  evidence  and  argument 
Salem  Turnpike,  etc.,  Bri<%e  Corp.  V.  Essex 
County,  100  Mass.  382. 

Cnitrlbiitim  to  XiintaBues  of  Highway  la 
Authir  Tows. —  Sometimes  provision  is  made 
by  statute  for  contribution  by  one  town  towards 
the  maintenance  of  a  highway  in  another  town. 


See  Campton  tr.  Plymouth,  64  N.  H.  304; 
Wardsboro  v.  Jamaica,  59  Vt.  514;  Parker  v. 
East  Montpelier,  59  Vt.  633;  Grand  Isle  v.  Mil- 
ton, 68  Vt.  334. 

Bridge  Between  Two  Towns.  —  County  commis- 
sioners may  be  authorized  to  lay  out  a  highway 
across  a  river  separating  two  towns,  and  ap- 
portion the  expense  of  erecting  and  maintaining 
the  bridge  upon  the  towns  in  proportion  to  their 
valuation.  Waterville  v.  Kennebec  County,  59 
Me.  80. 

Buden  of  Kaintaining  Bridge  Put  Oi.  CoontT. 

—  Towns  in  which  a  bridge  is  situated  may  be 
relieved  of  the  burden  of  maintaining  it  and  the 
liability  imposed  upon  the  county.  People  v. 
Dutchess  County,  i  Hill  (N.  Y.)  50. 

S.  Kay  Inolnds  Citioo  and  Towns.  —  O'Kane  v. 
Treat,  35  III.  557;  Cooper  v.  Ash,  76  III.  11; 
Peoria,  etc.,  R.  Co.  w.  People,  144  III.  458; 
Byran  v.  Marion  County,  14S  Ind.  340;  Chicago, 
etc.,  R.  Co.  v.  Murphy,  106  Iowa  43;  State  v. 
Arnold,  136  Mo.  446.  And  see  Bennehoff  V. 
Mansfield,  2  Ohio  Dec.  404,  2  Ohio  N.  P.  225. 

3.  QUm  Exempted  tttm  Boad  Tazei. —  Martin  v. 
Aston,  60  Cal,  63 ;  People  v.  La  Salle  County, 
III  III.  527;  People  V.  Chicago,  etc.,  R.  Co., 
118  in.  S3o;  Butz  V.  Kerr,  133  111.  659;  Marks 
V.  Woodbury  County,  47  Iowa  453 ;  Sbapter  v. 
Carroll,  18  N.  Y.  App.  Div.  390.  And  see 
Osborne  r.  Mecklenburg  County,  82  N.  C^. 
400. 

Land  Tajion  into  Wty.  —  Where  land  subject 
to  taxation  to  meet  outstanding  bonds,  issued 
for  the  maintenance  of  a  road,'  was  taken  into 
a  city,  it  was  held  to  be  still  subject  to  such 
taxes  till  the  bonds  were  paid.  Boas  v.  Ft. 
Hunter  Road  Commission,  30  Pa.  Co.  Ct.  483, 

4.  Exemption  Valid  Whero  Eqalvalent  Burden 
Imposed. —  Miller  v.  Kem  County,  137  Cal. 
516;  Gunnison  County  v.  Owen,  7  Colo.  467; 
Fairplay  v.  Park  County,  39  Colo.  57;  Washing- 
ton County  V.  Saltville  Land  Co.,  99  Va.  640. 

5.  Violation  of  Provision  Seqitirlng  Uniformity. 

—  Fletcher  v.  Oliver,  25  Ark.  2%>.  See  gen- 
erally ju^ra,  this  titlCj  Power  of  Taxation  — 
Constitutional  Restrictions  —  Restrictions  in 
State  Constitutions  —  Equality  and  Uniformity. 
And  see  the  title  Exemptioits  (pkok  Taxa- 
tion), vol,  12,  p.  266. 

6.  CoUeotion  of  Boad  Taxes.  —  See  the  stat- 
utes, and  the  following  cases :  Kinney  v.  Peo- 
ple, S3  111.  App,  359 ;  Morrow  v.  Shober,  19 
Ind.  App.  127;  Wallace  v.  International  Paper 
Co.,  53  N.  Y.  App.  Div.  4t ;  Creswell  v.  Mont- 
gomery, 13  Pa.  Super.  Ct.  87;  Mason  County  v. 
Simpson,  13  Wash.  350. 

By  Whom  Collaetad — Baparvteon.  —  Magill  r. 
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Such  taxes,  when  collected,  become  no  part  of  the  funds  of  the  municipality 
collecting  them,'  but  must  be  apportioned  among  the  respective  districts  in 
accordance  with  the  statute,*  and  cannot  be  applied  to  any  other  purpose  than 
that  for  which  they  were  levied." 

(5)  Work  on  Highways  —  (a)  In  OenanO.  —  In  some  states  there  are  statutory 
provisions  for  keeping  highways  in  repair  by  requiring  the  citizens  to  labor 
thereon  for  a  specified  number  of  days  or  pay  a  certain  sum  of  money  in  lieu 
thereof.^  But  a  road  tax  is  not  payable  in  labor  unless  the  statutes  so 
provide.* 

Powar  to  Compel  Work  on  Xtoadi.  —  The  municipal  authorities  cannot  compel 
citizens  to  work  on  the  highways  unless  given  power  to  do  so  by  the  legislature,* 


Hellyer,  a  Pa.  Dtst  644;  Creawdl  v.  Mont- 
gomery, 13  Pa.  Super.  Ct.  87. 
Payment  to  WrMig  Pmen. —  Baier  v,  Hoamer, 

107  Wis.  380. 

1.  See  Lima  v.  McBride,  34  Ohio  St.  338. 

Hot  CoDDtj  Konsyi.  —  Moneys  raised  by  road 
tax  as  a  special  fund  for  the  construction  of 
state  roads  are  not  county  moneys,  though 
placed  in  the  hands  of  the  county  treasurer  for 
safe  keeping.  Alcona  Coun^  v.  White,  54 
Mich.  503. 

WrongM  Oolleetlon  —  Senudiet.  —  See  Butler 
Fayette  County,  46  Iowa  326 ;  Des  Moines, 
etc.,  R,  Co.  V.  Lowry,  51  Iowa  486;  Stone  v. 
Woodbury  County,  51  Iowa  s»a;  Florer  v.  Mc- 
Affee,  13s  Ind.  540;  Kimball  v.  Russell,  56  N. 
H.  488;  Lewis  V,  Symmes,  61  Ohio  St.  471; 
Judd  V.  Fox  Lake,  28  Wis.  583. 

8.  &pp«rtionni«nt  of  Fond.  —  Fairplay  v.  Park 
County,  29  Colo.  57;  Duval  County  v.  Jackson- 
ville, 36  Fla.  196;  Genesee  v.  Latah  County,  4 
Idaho  141  ;  Libbey  v.  State,  59  Neb.  264;  Salem 
V.  Marion  County,  25  Oregon  449 ;  Oregon  City 
V.  Moore,  30  Oregon  221 ;  Oregon  City  v. 
Clackamas  County,  32  Oregon  491. 

In  Illinois,  road  taxes  collected  by  the  officers 
of  a  town  within  a  village  are  required  to  be 
paid  to  the  village  treasurer,  and  that  part  of 
the  tax  which  is  derived  from  property  out- 
side the  village  is  to  b«  paid  to  commissioners 
of  highways.  McFarland  v.  People,  2  111.  App. 
615;  Clinton  v.  Clintonia,  3  III.  App,  36;  Baird 
V.  People,  S3  IIL  387;  People  v.  Suppiger,  103 
III.  4.14. 

3.  Not  Available  for  Othex  Purposes.  —  High- 
way Com'rs  V.  Newell,  80  IIL  587.  And  see 
Clark  V.  Dayton,  6  Nd>.  193.  See  generally 
tupra,  this  title.  Distribution  and  Disposition  of 
Avails  of  Taxation. 

A  Trongfnl  Applioation  of  the  Soad  Fand  May 
Be  Bestrained  at  the  instance  of  a  taxpayer. 
Miller  v.  Bowers,  30  Ind.  App.  116. 

Appropriation  Before  Colleotlon.  —  The  high- 
way authorities  cannot  make  expenditures  on 
account  of  the  road  fund  in  anticipation  of  the 
ensuing  annual  levy,  Webster  v.  Douglas 
County,  102  Wis.  i8i,  72  Am.  St.  Rep.  870. 

But  in  Barnard  v.  Argyle,  20  Me.  296,  it  was 
held  that,  where  the  highway  tax  had  been 
assessed  and  was  in  process  of  collection, 
orders  might  be  drawn  00  such  fund. 

4,  Statutes  AnUiorislDg  Labor  on  Highways.  — 
Cooper  V.  Ash,  76  111.  1 1 ;  Mee  v.  Paddock,  83 
111.  494;  Wahl  V.  NauTOO,  64  111.  App.  17;  Mat- 
ter of  Dassler,  35  Kan.  678;  Ryerson  v.  State, 
S4  N.  J.  L.  622. 

In  K«ln«,  where  the  citizen  fails  to  appear  and 


labor  on  the  roads  after  due  notice,  the  amonnt 
is  then  charged  against  him  as  a  cash  tax.  See 
Treat  v.  Orono,  26  Me,  217;  Patterson  V. 
Creighton,  42  Me.  367 ;  Ingalls  v.  Auburn,  51 
Me.  352;  Hayford  v.  Belfast,  69  Me.  63;  Tnfts 
V.  Lexington,  72  Me.  516. 

In  Hiohigaa  the  tax  may  be  provisionally 
placed  on  the  assessment  roll  without  a  prerioot 
return  showing  delinquency,  stdiject  to  be  csa- 
celed  on  presentation  of  receipts  showing  ptr- 
ment  in  labor.  Lake  Superior  Ship  Canal  R., 
etc.,  Co.  V.  Thompson  Tp.,  56  Mich.  493. 

The  Citlien  Cannot  Dictate  the  Time  and  PIui 
at  which  he  will  work  out  bis  road  taxes.  Cres- 
well  V.  Montgomery,  13  Pa.  Super.  Ct.  87. 

If  the  Plaee  Does  Kot  Appear  to  Be  Impopar  ar 
Inoonvenient  it  is  enough ;  such  place  ne^  not 
t>e  directly  on  a  faighwqr  in  th«  district.  Masra 
V.  Thomas.  36  N.  H.  30s. 

A  Tandar  ol  Payment  in  Has  of  Wotfc  muat  be 
made  to  the  proper  official.  Gross  v.  State,  4 
Tex.  App,  349. 

Power  to  Employ  Labor.  —  The  statutes  au- 
thorizing the  surveyor  of  highways  to  allow  tax- 
payers to  work  out  their  highway  taxes  do  not 
authorize  him  to  employ  labor  on  highways  for 
pay.  If  the  interests  of  the  town  Kquire  further 
expenditures,  it  is  his  duty  to  consult  the  sdect- 
men,  and  they  may  authorize  him  to  em[^ 
laborers  to  a  certain  amount,  Ingalls  v.  Au- 
burn, 51  Me.  352;  Haskell  v.  Knox,  3  Me.  445; 
Moor  V.  Comville,  13  Me.  293;  Morrell  c. 
Dixfield,  30  Me,  157;  Field  v.  TowIe,  34  Me. 
40s- 

And  where  a  town  has  duly  authorixed  Eu|^ 
way  officers,  the  selectmen  cannot  bind  it  19  a 
contract  to  pay  for  labor  on  hie^ways,  either  in 
money  or  by  an  allowance  upon  the  highwar 
tax.   Tufts  V.  Lexington.  72  Me.  516. 

5.  Tax  Not  Payable  In  I,abar.  —  People  r.  Sap- 
piger,  103  III.  434;  Van  Dien  v.  Hopper,  5  N.J. 
L.  880 ;  Ferguson  v.  Moore,  s  Pa.  Super.  O. 
349,  353-  And  see  Osborne  v.  MeckleidAn 
County,  82  N.  Car.  400. 

Snbrnission  of  Proposldai  to  Totars,— See 
Oeveland,  etc.,  R.  Co.  v.  Randle.  1B3  in.  364. 
wherein  the  adoption  of  the  labor  system  I7 
the  voters  of  a  town  was  held  not  to  be  soffi- 
cientlv  shown. 

Sufficient  Proof  of  Adoption  of  Bjst— .  —  Fcntoa 
V.  Peters,  50  111.  App.  41. 

6.  LeffisIatlTe  Authority  VMimrr.  —  Gallsr 
way  V.  Tavares,  37  Fla.  58. 

When  Oeneral  Laws  Bet  AppUeaUs  to  CltiM.— 
Where  complete  jurisdiction  is  given  a  dty  ia 
regard  to  Ae  improvement  of  its  streets,  the 
general  laws  of  the  state  in  regard  to  roadi  sad 
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nor  will  a  mere  delegation  of  authority  to  control  and  regulate  the  highways 
confer  such  power.*  And  the  municipal  authorities,  in  ord'"r  to  compel  the 
citizens  to  work  on  the  roads  under  a  statute  giving  them  such  power,  must 
comply  with  all  the  statutory  prerequisites.* 

Hfttnn  of  Liability  —  Sot  a  Foil  Tax.  —  The  Statutory  liability  of  citizens  to  work 
on  the  highways  is  a  duty  required  to  be  rendered  the  state  without  compen- 
sation, being  analogous  to  military  and  jury  service;  and  it  is  generally  held 
that  the  money  equivalent  in  which  the  labor  is  allowed  to  be  commuted  is 
not  a  poll  tax,'  and  therefore  not  within  constitutional  and  statutory  provisions 
relating  to  capitation  taxes.** 

(b)  Kotico.  —  The  statutes  usually  prescribe  the  notice  to  be  given  to  persons 
called  to  work  on  the  highways,  and  it  is  essential  that  notice  shall  be  given  in 
the  manner  and  form  prescribed.'    But  such  notice  may  be  waived,  and  the 


road  labor  in  countiea  cease  to  be  q>pUcable  as 
Booa  as  tfae  city  baa  exercised  its  powers.  Fox 
V.  Rockford,  38  111.  451 ;  Portland  v.  Mult- 
nomah County,  6  Oregon  63. 

1.  Hot  Impllod  from  General  Aatbority  to  Con- 
trol Highways.  —  Galloway  v.  Tavares,  37  Fla. 
58;  Ex  p.  Campbell,  (Tex.  Grim.  1893)  aa  S.  W. 
Rep.  1020 ;  Ex  p.  Grace,  9  Tex.  App.  381. 

But  see  State  v,  Halifax,  4  Dev.  L.  (15  N. 
Car.)  345,  where  an  act  attUiorisinff  commis- 
sioners to  make  such  rules  and  ordinances  as 
seemed  proper  to  them  for  repairing  the  streets 
authorized  them  to  compel  citizens  to  labor  on 
the  streets,  that  being  the  method  commonly  in 
vogue  throughout  the  state  at  the  time  the  act 
was  passed. 

8.  Failnn  to  Owufij  with  Btatato— Ko  Fowar 
toOnoMl^bar.  —  Baader  v.  Cullman,  115  Ala. 
539;  anmner  v.  Gardiner,  88  Me.  584. 

An  Apportionment  of  the  Labor  in  the  same 
proportion  as  the  assessment  of  taxes  is  a  pre- 
requisite under  some  statutes.  Wallace  v.  Brad- 
shaw,  55  N.  J.  L.  117.  56  N.  J.  L.  339;  Hamp- 
ton V.  Hamsber,  124  N.  Y.  634,  aMrming  46 
Hun  (N.  y.)  144.  . 

Ordbianea  or  Order  —  Boffleleat  GompUanee  with 
Btatnta.  —  W^la  v.  Davis,  39  lU.  App.  59a: 
In  re  Hagan,  65  Kan.  857,  68  Pac.  Rep.  1104; 
Tipton  V.  Norman,  73  Mo.  380 ;  State  t>.  Yoder, 
13a  N.  Car.  iiii. 

TTnreasonable  Ordinance  Told,  —  State  v.  Rich- 
ards, 74  Conn.  57. 

AsfMsment  —  Pretnmptlon  as  to  Regnlarity.  — 
See  Hoffman  v.  Lynbum,  104  Mich.  494. 

Where  Snffleiant  Koney  for  Road  Purposes  Is  on 
bad  the  dtixena  cannot  be  called  out  to  work 
on  the  roads.  Wallace  v.  Bradshaw,  55  N.  J.  L. 
117. 

3.  Wot  a  Poll  Tax.  —  Galloway  v.  Tavares,  37 
Fla.  58;  Johnston  tr.  Macon,  62  Ga.  645  ;  Sawyer 
V.  Alton,  4  III.  127;  Pleasant  v.  Kost,  29  111. 
490;  Fox  V.  Rockford,  38  111.  451;  Macomb  t' 
Twaddle,  4  111.  A19.  354;  Leedy  v.  Bourbon,  la 
Ind.  App.  486;  State  v.  Halifax,  4  Dev.  L.  (15 
N.  Car.)  345;  State  v.  Sharp,  125  N.  Car.  6a8, 
74  Am.  St.  Rep.  663. 

But  see  Hassett  v.  Walls,  9  Nev.  387,  wherein 
a  road  tax  of  four  dollars  annually,  or  two  days' 
labor,  imposed  by  the  Nevada  statute,  was  held 
to  be  a  capitation  or  poll  tax.  and  under  their 
constitution,  prescribing  specifically  what  poll 
tax  could  be  levied,  unconstitutional,  the  court 
disapproving  the  Illinois  decisions  and  declining 
to  follow  them. 


4.  Hot  WltUn  OoDitltntlonal  Frovbioaa.  — 

Johnston  v.  Macon,  62  Ga.  645 ;  Fox  v.  Rock- 
ford, 38  111.  451;  Macomb  v.  Twaddle,  4  111. 
App.  254;  State  V.  Topeka,  36  Kan.  76,  59  Am. 
Rep.  529;  State  v.  Sharp,  125  N.  Car.  6a8,  74 
Am.  St.  Rep.  663. 

Ferformanoe  of  Labor  Hot  Paymeot  of  Tax.  — 
The  word  "  taxes "  means  a  contributioa  in 
money,  not  labor  or  personal  service,  and  the 
performance  of  labor  on  highways  is  not  the 
payment  of  a  tax  so  as  to  give  a  legal  settlement 
within  the  meaning  of  an  act  for  the  settlement 
and  relief  of  the  poor.  Overseers  of  Poor  v. 
Stanford,  6  Johns.  (N.  Y.)  92;  Starksborough 
f.  Hinesburgh,  13  Vt.  215. 

6.  Preaitribed  Hotioe  Host  Be  Given.  —  Chicago, 
etc.,  R.  Co.  V,  People,  171  111.  535 ;  Patterson  v. 
Cr^^ton,  4a  Me.  367 ;  Coxe  v.  Sweeney,  10  Pa. 
Co.  Ct.  369;  Matteaoo  v.  Rosendale,  37  Wis. 
2S4i  Biss  V.  New  Haven,  42  Wis.  605. 

Knit  Be  Given  Prescribed  Lenfith  of  TlBie.  — 
Jones  V.  State,  4a  Ark.  93 ;  Ford  v.  State,  51 
Ark.  103;  Moore  v.  State,  sa  Ark.  265;  Lowry 
V.  State,  52  Ark.  270. 

Unit  Be  Served  on  Prescribed  Person.  —  Lowry 
V.  State,  S3  Ark.  270;  State  v.  Wainright,  60 
Ark.  380. 

Servlee  by  Publication  on  Wonretident  Owner*. 

—  Miller  v.  Gorman,  38  Pa.  St,  309. 
When  Kotioe  to  Bidlroad  Company  Unnocessary, 

—  Chicago,  etc.,  R.  Co.  v.  People,  183  111.  196. 
Boad  Overseer  Keed  Kot  Serve  la  Fenon. — 

State  V.  Covington,  125  N.  Car.  641. 

Snfflcienej  of  Verbal  Notice.  —  Lowry  o.  State, 
52  Ark.  370;  State  v.  Telfair,  130  N.  Car.  645. 

Inlbrmal  Totdes  Held  Snffloient.  —  State  v. 
Baker,  108  N.  Car.  799.  And  see  State  v.  Yoder, 
132  N.  Car.  iTii. 

Hotlee  Keed  Hot  Specify  Tools  to  Be  Broaght.  — 
State  V.  Wainright,  60  Ark.  280, 
Failure  to  ITotify  Does  Not  Invalidate  Amwrnent. 

—  Hayford  v.  Belfast,  6g  Me.  63. 
Tallare  to  KotUy  Will  Kot  Bsleaie  Ilea  oa  Land. 

—  Burlington,  etc.,  R.  Co.  v,  Lancaster  County, 
4  Neb.  293. 

Failure  to  Kotify  Kot  flrotind  fbr  EitJoialDg  Ool- 
leotion. —  In  Iowa,  tfae  fact  that  a  taxpayer  has 
not  been  notified  to  work  out  the  part  of  his 
road  tnx  allowed  to  be  paid  in  labor,  will  not 
authorize  the  collection  of  the  entire  tax  to  be 
restrained.  Sioux  City,  etc.,  R.  Co.  v.  Osceola 
Co'*ntv,       Iowa  168. 

Where  the  Statate  Beqnlrea  Kotiee  to  Beaideats 
Only,  failure  to  give  notice  will  not  invalidate 
917  Volume  XXVn. 
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waiver  need  not  be  in  express  words. ' 

(o)  Who  LUbi*  to  Boad  Da^.  —  The  persons  liable  to  perform  road  duty  are  to 
be  determined  from  the  statutes,  and  in  the  absence  of  any  constitutional  or 
statutory  exemption  no  person  within  the  terms  of  the  statute  can  avoid  sich 
duty.'  Thus,  where  there  is  no  exemption,  a  person  cannot  excuse  himself 
on  the  ground  of  a^e,*  or  of  physical  inability,*  or  that  he  has  no  occasion  to 
use  the  road,*  or  is  a  member  of  a  fire  company,*  or  has  been  previously 
assigned  to  another  highway,*  or  has  answered  a  warning  and  done  road  work 
in  another  district,*  or  is  employed  in  daily  labor  on  the  roadbed  of  a  railroad 
company.*  But  usually  the  legislature  makes  certain  exemptions,**  such  as 
persons  above  or  below  a  specified  age,'*  or  physically  unable  to  do  the  work,'* 
or  persons  performing  military  duty,'*  or  belonging  to  a  fire  company,**  or 
the  employees  of  certain  corporation^.** 

(d)  Liability  for  Failure  or  Befioaal  to  Work.  —  The  power  to  require  citizens  to 
work  on  the  streets  and  highways  carries  with  it  the  power  to  prescribe  pun- 
ishment for  a  failure  or  refusal  to  work  by  the  imposition  of  penalties,  or  by 
making  it  a  criminal  offense.'* 

the  tax  assessed  on  the  lands  of  nonresidents.     judgment  for  the  fine  and  coats  imposed  on  bia 


Burlington,  etc.,  R.  Co.  v.  Lancaster  County,  4 

Neb.  293. 

1.  Waiver  of  Votlae,  —  McDonald  v.  Madison 
County,  43  111.  23. 

fl.  Uable  anlen  Kcenpted  Expressly  or  by  Im- 
pUeatien.  —  Sanders  v.  Levi,  42  La.  Ann.  406 ; 
McBoyle  v.  Hanks,  i  Jones  L.  (46  N.  Car.)  133. 

Mim  BUan  >«t  Bxaapt.  — James  v.  State,  41 
Ark,  451.  ' 

Honreaidenti.  —  Under  a  statute  applicable 
only  to  residents  of  the  district,  nonresidents 
cannot  be  compelled  to  work  on  the  roads  al- 
tbouffh  temporarily  employed  in  the  district. 
On  Yuen  Hai  Co.  v.  Ross,  8  Sawy.  (U.  S.)  3^5 ; 
State  V.  Hinton,  131  N.  Cas.  770. 

But  under  a  statute  including  "  all  able-bodied 
male  persons  "  it  vras  held  that  a  person  in  the 
employ  of  a  local  corporation  for  an  indehnite 
period  was  liable  to  road  duty  notwithstanding 
he  was  a  citiien  of  another  state  to  which  he 
intended  to  return  on  the  conclusion  of  his  em- 
ployment.  State  V.  Johnston,  118  N.  Car.  1188. 

A  Sohool  lUraoter  exempted  from  road  labor  is 
not  thereby  exempted  from  road  taxes  assessed 
on  personal  property.  McDonald  v.  Madison 
County,  43  111.  23. 

8.  Age  Ko  Exeose. —  Fox  v.  Rockford,  38  111. 
451- 

4,  Fhyiloal  Inability  No  Ezmiae.  —  Macomb  v. 
Twaddle,  4  111.  App.  254. 

6.  Absanoe  sf  Occasion  to  Use  Bead. —  Sute  v. 
Gillikin,  114  N.  Car.  832. 

6.  A  KembOT  of  a  Fire  Company  is  not  ex- 
empted from  road  duty  by  a  statute  exempting 
him  from  military  and  jury  service  and  from 
payment  of  a  poll  tax.  Leedy  v.  Bourbon,  12 
Ind.  App.  486. 

T.  FroTlona  Assignment  to  Another  Highway, — 
State  V.  Yoder,  132  N.  Car.  iiii.  Compare 
Waters  v.  State,  117  Ala.  189. 

8.  Soad  Work  In  Anothw  Distrlot  Fo  Enmse.  — 
James  v.  State,  41  Ark.  451. 

9.  Other  Employment  Ho  Ezonse.  —  State  v. 
Hathcock,  20  S-  Car.  419. 

But  see  Ward  v.  State,  88  Ala.  202,  wherein 
it  was  held  that  a  person  who,  when  notified  to 
work  on  the  highway,  was  under  contract  tn  per- 
form senrice  for  bis  surety  on  a  confession  of 


conviction  for  a  misdemeaoor,  was  not  wilbia 
the  statute. 

10,  InliaUtanti  of  Tmtds  and  Gitiflo  may  be  ex- 
empted from  road  labor  outsidft  of  their  corpo- 
rate limits.  Pleasant  v.  Koat,  29  111.  490; 
Fletcher  v.  Oliver,  35  Ark.  289. 

An  Oversen'  of  a  PnUle  road  cannot  be  eon- 
pelled  to  work  on  another  road.  Dees  v.  State, 
(Miss.  1890)  7  So.  Rep.  326. 

11,  Age  Limit.  —  Ex  p.  Taylor.  (Tex.  Crim. 
1896)  37  S.  W.  Rep.  423  (persons  under  ^e  of 
twen^one  or  over  age  of  forty-five  exempt). 

IS.  FhysiMl  BisabtUty.  —  Watkins  v.  State, 
(Miss.  1892)  II  So.  Rep.  532;  Moore  v. 
Vaugban,  127  Mo.  538. 

A  statute  requiring  "  able-bodied "  males  to 
work  on  the  roads  does  not  apply  to  a  peraoa 
disabled  by  sickness.  State  v.  Covington,  125 
N,  Car.  641.  J 

IS.  mUtafy  Berriea.— Jackson  v.  State,  loi 
Tenn.  138. 

14.  XamlMr  of  Ftro  Oompaay  Ezmpt, —  Porter 

V.  State,  141  Ind.  488. 

15.  Employees  of  Corporations  Zxomiitol  by 
Statate.  —  Hill  v.  Birmingham,  73  Ala.  74 ;  Zin- 
mer  v.  State,  30  Ark.  677 ;  Ex  p.  Thompson,  20 
Fla.  887;  Hawkins  v.  Small,  7  Baxt.  (Tenn.) 
193- 

16.  Feaalties.  —  Geneva  County  v.  Hall.  93  Ala. 
488;  Baader  v.  Cullman,  115  Ala.  539;  Moorer. 
Jonesboro,  107  Ga.  704;  Reynolds  v.  Foster,  80 
111.  257 ;  Fenton  v.  Peters,  50  lit.  App.  41 ;  Helle 
V.  Deerfield  Tp.,  96  III.  App.  642 ;  SUtc  v.  Sikes, 
44  La.  Ann.  949 ;  State  v.  Cox,  52  La.  Ann. 
2049 ;  Tipton  f .  Norman,  72  Mo.  380 ;  BontOB  o. 
Neilson,  3  Johns.  (N.  Y.)  474. 

Criminal  Prooesdlnga  —  Al^ama.  —  Waters  v. 
State,  117  Ala.  189,  ■ 

Arharuas.  —  State  v.  Snyder,  41  Aik  226; 
Ford  V.  State,  51  Ark.  103. 
Georgia.  —  Cobb  v.  Dalton,  S3  Ga.  426. 
Minnesota,  —  State  v.  Tracy,  82  Minn.  317. 
North  Carolina.  —  State  v.  Smith,  98  N.  Car. 
747,  103  N.  Car.  403 ;  State  V.  Pool,  106  N.  Car. 
6q8;  State  v.  Baker,  108  N.  Car.  799;  State  r. 
Neal,  109  N.  Car.  859:  State  t;.  Joyce,  121  N. 
Car.  610;  Sute  V.  Sharp,  125  N.  Car.  A28,  74 
Am.  St.  Rep.  663 ;  State  v.  Covington,  isj  N> 
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d.  Levee  Districts  and  Taxes.  —  The  construction  and  maintenance  of 
levees  is,  as  has  already  been  seen,  a  proper  purpose  of  taxation, '  and  the  power 
to  tax  for  such  puipose  may  be  conferred  by  the  state  upon  commissioners  or 
other  officers  elected  or  appointed  for  that  purpose.'  These  taxes  are  usually 
imposed  in  the  form  of  special  assessments  upon  the  property  deriving  benefit 
from  the  levees.'  They  may  be  required  to  be  levied  and  collected  in  the 
same  manner  and  by  the  same  officers  as  the  ordinary  taxes  of  the  state,  but 
when  collected,  like  highway  or  drain^e  taxes,  they  should  be  set  apart  as  a 
special  fund  which  can  be  appropriated  Ux  no  other  purpose  than  that  for 
which  it  was  raised.* 


Car.  641;  State  v.  Telfair,  130  N.  Car.  645; 
State  V.  Yoder,  132  N,  Car.  iiii. 

Texas.  —  Gross  c:  State,  4  Tex.  App.  249 ; 
Bennett  v.  Sute,  36  Tex.  App.  671;  Bs  p. 
Bowen.  34  Tex.  Crim.  107. 

la  WhoM  Kaau  Prooeedlngi  to  B«  Brouht.  — 
Bettis  V.  Nicholson,  i  Stew.  (Ala.)  349 ;  Barney 
V.  Bush,  9  Ala.  345;  Firebaugfa  v.  Blount,  53  lU. 
^>p.  aSS. 

The  Borden  Ot  txovtag  an  Exense  for  failure 
to  work  on  the  highways  is  on  the  defendant. 
Fenton  v.  Peters,  50  III.  App.  41. 

PtftolM.  —  $ss  supra,  tUa  nbdivision,  fVho 
Uabte  to  Road  Duty,  See  also  Morri*  v.  Green- 
wood, 73  Miss.  430 ;  State  t>.  Yoder,  139  N.  Cax. 
344- 

1.  See  supra,  this  title.  Purpose  of  Tasation. 
See  also  State  v.  Maginnis,  »6  La.  Ann.  558; 
Reelfoot  Lake  Levee  Dist.  v.  Dawson,  97  Tcan. 
igi. 

fl.  TiMj  ConfBT  Taxing  Power  on  ZiOTao  Diitriot. 
—  McGehee  v.  Mathis,  ai  Ark.  40;  Carson  v. 
St.  Francb  Levee  Dist.,  59  Ark.  513 ;  Nngent  v. 
Mississippi  Levee  Com'rs,  58  Miss.  197.  See 
also  Goodloe  v.  Lanier,  47  La.  Ann.  568. 

For  other  cases  construing  statutes  relating  to 
taxation  for  levee  purposes,  see  Memphis  Land, 
etc.,  Co.  V.  St.  Francis  Levee  Dist.,  70  Ark.  409 ; 
Missouri,  etc,  R.  Co.  v.  Cambcm,  10  Kan.  App. 
581,  63  Fac.  Rep.  £05,  66  Kao.  365 ;  Williams  0. 
Caitunack,  27  Mistf.  209,  61  Am.  Dec  508;  Dailjr 
V.  Swope,  47  Miss.  367;  Woodruff  v.  State,  77 
Miss.  €8;  Mullins  v.  Shaw,  77  Miss,  goo;  State 
V.  Winkleman,  96  Mo.  App.  233. 

Hot  a  Jadldal  Body.  —  A  grant  of  power  to 
the  levee  inspectors  to  adjust  the  assessment 
and  levy  of  the  taxes,  and  to  hear  and  decide  all 


questions  in  relation  thereto,  does  not  make 
them  a  court.  In  the  performance  qf  their 
duties,  thiv  act  as  ministerial  and  not  as  ju- 
dicial officeriL   McGchee  v.  Matbts,  21  Ark.  40. 

1«1M  Cenuninioaen*  ATithulty  Defined  by  sut- 
utfl.  —  Nugent  v.  Mississippi  Levee  Com'rs,  58 
Miss.  197. 

SabniMlM  to  Voters  Boqolred.  —  Updike  v. 
Wright.  81  111.  49- 

8.  See  the  title  Sfkciai:  or  Local  Assess- 
ments, vol.  as,  p.  118a. 

WssoBil  —  CoutttBtlonal  Umitatloii  Vot  Ap* 
pBeabla, — The  money  raised  for  levee  purpoMs 
IS  in  the  nature  M  a  special  assOMment  leried 
according  to  benefits,  and  therefore  the  limita- 
tion imposed  the  Missouri  constitution  on 
genera)  taxation  does  not  apply.  Morrison  v. 
Morey,  146  Mo.  543. 

A*  (•  What  Piopettj  Is  liable  for  levee  taxes, 
see  Memphis  Land,  etc,  Co.  v.  St.  Francis  Levee 
Dist.,  64  Ark.  258;  Wilkinson  v.  Langridge,  51 
La.  Ana.  189 ;  Bursa  Levee  Dist.  v.  Mial^vich, 
5a  La.  Ana.  isQa;  Landry  v.  Henderson,  109 
La.  143 ;  Oweos  v.  Yazoo,  etc..  Valley  R.  Co.,  74 
Miss.  821;  Smith  V.  Willis,  78  Miss.  243; 
Holder  v.  Bond,  (Miss.  1901)  29  So.  Rep.  769; 
Levee  Com'rs  v.  Houston,  81  Miss.  619. 

A  Change  In  Cotmty  Boundaries,  whereby  land 
which  formerly  lay  in  a  county  not  subject  to 
levee  taxes  is  transferred  into  a  county  so  aob- 
ject,  renders  die  land  transferred  liable  for  such 
taxes.  Smith  v.  Willis^  78  Miss.  243 ;  Holder  v. 
Bond,  (Miss.  1901}  29  So.  Kep.  769. 

4.  Conidtato  l^edat  Tond.  —  Louisiana  Levee 
Co.  V.  State,  31  La.  Ann.  250;  State  v.  Magin- 
nis, 26  La.  Ajin.  558;  State  v.  Clinton,  25  I..a. 
Ann.  401 ;  State  v.  Clinton,  '26  La.  Ann.  561. 


919 


Volnme  XXVIL 


Digitized  by 


Google 


TAXATION  (CORPORATE). 


Bv  Xbkophoh  Piarcb  Huddv. 

L  IKTBODUCTIOH,  922. 

n.  TAXABIIITT  of  COBFOBATIOHa^  922. 

1.  Power  of  State  to  Tax^  022. 

a.  Taxability  of  National  Bank's  Personalty^  929. 

3.  Taxability  of  National  Bank's  Realty,  ^^33. 

4.  TaxaHlity  of  Property  of  Gas  Companm^  933. 

UL  Hethodb  ot  Taxation,  923. 

I.  Under  General  Taxation  Laws^  923. 
a.  Under  Special  Legislation^  923. 

a.  Classifications  for  TaxeUion,  923. 

b.  Power  of  Legislature  to  Make  Classifications  —  Effect  of  (^i^- 

tutional  Provisions  —  Fourteenth  Amendment^  934. 

c.  Valuation  and  Assessment  by  Different  Agemies^  935. 

d.  What  Are  Corporations  Within  Taxing  Statutes,  935. 

IT.  Plaob  or  TAxnre  Cobpobatx  Ihtsbxsts,  926. 

I.  Personal  Property  in  Getural^  926. 

a.  Principal  Office  or  Place  of  Business^  926. 

b.  Principal  Office  or  Place  of  Business  Where  Located,  937. 

c.  Taxability  of  Personal  Property  in  State  Where  Located,  937. 
3.  Intangible  Personalty^  938. 

a.  In  General,  928. 

b.  Corporate  Bonds  and  Suurities,  938. 
(,  Shares  of  Stock,  928. 


In  General^  928. 


Shares  in  National  Banks,  929. 
(a)  In  General,  929. 
(bS  History  of  Congressional  Legislaison,  93a 
\e\  Operation  and  Effect  of  Acts  of  Co^ress,  93a 

(d)  Resident  Owners,  930. 
(^)  Nonresident  Owners,  930. 
3.  Real  Property,  93 1 . 

T.  Blxxehtb  of  Taxable  Taiue,  931. 

I.  Enumeration  of,  931. 

3.  Element  Taxed  i>tstinguished  from  Means  Adopted  to  Measure  Taxes, 
931- 

3.  Corporation  Not  Toxoid  as  Owner  on  Vakte  of  IndehU^ess,  931. 

TI  Fbahceise  Tax,  932. 

1.  Taxability,  of  Franchises,  932. 

a.  Generally,  932. 

b.  Franchises  of  National  Bcmks,  933. 
a.  Measurement  of  Franchise  Teuees,  ^^2. 
3.  Distinguished  from  Property  Tax,  933. 

TIL  Capital  Stoox  Tax,  933. 
I.  In  General,  933. 

3.  Capital  Stock  of  Corporations  Chartered  in  DiffereiU  States,  934. 

3.  Capital  Stock  of  National  Banks,  935. 

4.  Valuation  of  Capital  Stock,  935. 

TUL  Taxation  of  Shares  of  Stock,  935. 

I.  In  General,  935. 

3.  Taxation  of  Snares  through  Corporation,  935. 
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3.  Method  of  taxing  Shares  thrtfugk  Corporation  Applied  to  Corporate 

Sands,  936. 

4.  Taxation  of  National  Sank  Shares^  936. 

a.  In  General^  936. 

b.  Extent  of  State's  Authority  to  Tax  Shares^  937. 

c.  Valuation^  037. 

d.  Taxation  of  Shares  through  Sanh^  938. 

IZ.  LiooMB  Tax  —  Hit  Ivcoks  —  Obom  Bioiipx%  938. 

1.  General  Principles^ 

2.  Net  Income,  938. 

3.  Gross  Receipts,  039. 

4.  Gross  Receipts  from  Interstate  CommereOt  939. 
Z.  BxTiDxin)  Tax*  939. 

Zl  Taxation  ov  Fouiex  Cobfoxatxov%  94a 

I.  General  Principles,  940. 

a.  Taxes  on  Property,  940. 

b.  Privilege  Tax  on  Foreign  Corporation,  940. 

c.  Mode  of  Fixing  Amount  of  Privilege  TaXy  941. 

3.  Taxation  of  Foreign  Corporations  as  Included  within  Certain  L^islet- 
Hon,  941. 

3.  Taxation  of  Foreign  Corporations  in  Relation  to  InUrstaie  Commerce, 

941. 

4.  Definition  of  "Doing  Susiness"  943. 

5.  Retaliatory  Legislation,  943. 

zn.  Taxation  of  Sauboass,  942. 

1.  Power  of  State  to  Tax  —  General  Principies,  943. 
a.  General  Methods  of  Assessing,  ^^2. 

a.  Assessment  by  Local  Authorities,  942. 

b.  Assessment  by  State  Soard  as  Entirety^  q^2. 

c.  Property  Essential  to  Operation  of  Road — Realty — Right  of 

Way  —  Railroad  Track,  943. 

d.  Unessential  Property,  944. 

3.  Rolling  Stocky  944. 

a.  Generally,  944.  , 

b.  Rolling  Stock  IJsed  in  Interstate  Commereey  945. 

c.  Sleeping  Cars,  945. 

4.  Railroads  Taxable  as  umtSyO^^. 

5.  Residence  of  Railroads  for  Taxation,  945. 

6.  Valuation  of  Railroads,  946. 

7.  Taxation  of  Lands  Granted  in  Aid  of  Railroads,  946. 

a.  In  General,  946. 

b.  Surveyed  but  Unpatented  Lands,  946. 

c.  Congressional  Legislation,  947. 

8.  Taxation  of  Interstate  Foods,  g^l. 

9.  Taxation  of  Consolidated  Roads,  947. 

10.  Taxation  of  Leased  Roads,  948. 

11.  Taxation  of  Union  Depots,  948. 

12.  County  Aid,  948. 

Zm.  BonLB  TAXAIIOX,  948. 

1.  Power  of  State  to  Impose,  948. 

2.  Construction  of  Statutes,  948. 

3.  Separate  Taxation  of  Shares  and  Capital  Stixk  or  Property,  949. 

4.  Shares  Held  in  Foreign  Corporations,  949. 

5.  Simultaneous  Tax  on  Franchise,  Capttal  Stock,  Property,  and  Shares, 

949-  „ 

6.  Statutory  Provisions  to  Avoid  Double  Taxatton,  95a 

ZIV.  COBPOBATIOV  BE4UIBXS  TO  FVBHUH  LZIT  OF  TAXABLE  PBOPBBIZBB,  950. 

ZT.  Sxbxptxobs,  951. 
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Xntrodwdoa.  TAXA  TION  {CORPORA  T£),    UaMlitj  of  CoKpwKkH. 

J^'ar  matttrs  of  PROCEDURE,  see  the  ENCYCLOPiBDiA  of  Pleading  and  Practice, 
titles  CORPORATIONS,  vol.  5,  p.  52;  TAXATION,  vol.  21,  p.  361. 

For  other  matters  of  SUBSTANTIVE  La  w  and  EviDBNCB  related  to  this  subject^  see  the 
folltming  Htles  in  this  work:  CONSTITUTIONAL  LAW,  vol.  6,  p.  882; 
CORPORATIONS  {PRIVAT£\  vol.  7,  p.  620;  EXEMPTIONS  {FROM 
TAXATION),  vol.  la,  p.  266;  INTERSTATE  COMMERCE,  vol.  17.  p 
34;  JOINT-STOCK  COMPANIES,  vol.  17,  p.  639;  OCCUPATION, 
BUSINESS,  AND  PRIVILEGE  TAXES,  vol.  21,  p.  770;  STOCK  AND 
STOCKHOLDERS,  vol.  26,  p.  808;  SUCCESSION  TAXES,  ante,  p.  337; 
TAXATION,  ante,  p.  567,  and  the  cross-references  there  given. 

1  IHTBODUOTION.  —  The  principles  of  law  concerning  th^  taxation  of  natural 
persons  and  of  property  generally^  which  are  applicable  to  and  include  cor- 
porations and  corporate  property,  have  been  discussed  in  a  prior  title  of  this 
work>  The  scope  of  this  title  will  be  confined  to  a  treatment  of  the  princi- 
ples of  law  specially  applicable  to  and  governing  the  taxation  of  corporations 
and  corporate  interests  which  are  taxable  under  legislation  especially  making 
corporations  as  a  class  and  certain  corporate  interests  subject  to  taxation. 
The  principles  of  law  governing  the  general  taxation  of  persons  and  property 
will  be  considered  only  where  such  are  particularly  applicable  to  corporations. 

IL  Taxabilxtt  07  C0BPOBATIOK8  —  1.  Power  of  State  to  Tax  —  in  e<MnL  — 
The  state's  inherent  power  of  taxation,  which  Is  incident  to  every  sovereignty, 
embraces  the  authority  to  tax  all  subjects  over  which  the  sovereign  power 
extends,*  and  includes  the  right  to  tax  private  corporations  and  corporate 
interests  within  its  jurisdiction,  which  are  not  instruments  of  the  federal 
government  nor  means  employed  by  Congress  to  carry  into  effect  the  powers 
conferred  in  the  Federal  Constitution,'  ana  which  have  come  into  existence  by 
the  state's  authority  or  have  been  introduced  into  its  borders  by  its  permission, 
unless  the  state's  right  to  tax  them  has  been  expressly  relinquished  or 
curtailed,  or  is  barred  by  constitutional  provisions.^ 

2.  Taxability  of  Hational  Bulk's  Personalty.  —  The  permission  granted  by 
Congress  to  the  states  to  tax  the  real  estate  of  national  banks  and  the  shares 
of  the  stockholders  is  held  to  be  ^elusive,  and  the  personal  assets  of  a  national 
bank  are  not  taxable  by  a  state.* 

1,  See  the  title  Taxation,  ante,  p.  567.  extending  to  every  tiling  *a(i  every  person. 

2.  BMeM^TuSubjieett  OTwWUoh  BoverelgB  the  sute  may  tax  all  personfl,  natural  or  arti- 
PoT«r  —  Sec  the  title  Taxatioh,  m(c.  ficial,  within  her  borders,  and  compel  them  to 
p.  5^7-  contribute  such  part  of  their  property  and  in- 

S,  State  Cunot  T»x  bttrnmratt  of  Fldanl  come  as  the  l^islature  may  think  right,  to 

Qoranimant.  —  M'Culloch  v.  Maryland.  4  Wheat  defray  the  expenses  and  meet  the  ensagements 

(U.  S.)  316;  Linton  v.  Childs.  105  Ga.  567.  of  the  govcnimcnt   The  wealth  of  men  who 

See  also  infra,  this  title,  Frmckise  To*'—  aXK  auoeiated  together  is  none  the  leu  sob- 

Franchises  of  National  Banks.  ject  to  taxation  than  if  it  were  owned  by 

4.  Power  of  State  to  Tax  Corporations.  —  Sav-  iadividuala.    State  Bank  v,  dm.,  19  Pa.  St 

ings  Soc.  V,  Coite,  6  Wall.  (U.  S.)  594 ;  Provident  144. 

Inst.  V.  Massachusetts,  6  Wall.  (U.  S.)  611;  B.  PnrMBal  Fropwty  of  Hatimal  Baaks  Vot 

Hamilton  Mfg.  Co.  v.  Massachusetts,  6  Wall.  Tanbl*  1^  MatM.  —  San  Francisco  v.  Crocka- 

(U.  S.)  633;  Portiand,  etc.,  R.  Co.  v.  Saco,  Woolworth  Nat.  Bank,  93  Fed-  Kep.  373;  Na- 

60  Me.  196.  tional  Bank  v.  Long,  (Ariz.  1899)  57  Pac  Rep- 

Tht  Stftta  Kay  Impose  Taxea  upon  tha  Ol^ank  639;  People  v.  Nation^  Bank,  133  CaL  53; 
Uon  as  an  entity  existing  under  its  laws,  as  San  Francisco  First  Nat,  Bank  v.  San  Fran- 
well  as  upon  the  capital  stock  of  the  corpcura-  cisco,  139  CaL  96;  Billings  First  Nat  Bank  v. 
tion  or  its  separate  corporate  property.  Dela-  Province,  30  Mont.  374.  See  also  Owens- 
ware  Railroad  Tax,  18  Wall.  (U.  S.)  206.  boro  Nat  Bank  v.  Owensboro,  173  U.  S.  664- 

Corporations  Kay  Be  Taxed,  like  natural  per-  "  The  Power  to  Tax  the  TaaglUe  Property  of  ■ 

sons,  upon  their  property  and  business.   Per  Natfoiial  Bank   is   *    *   *   confined  by  the 

Mr.  Justice  Field,  in  State  Tax  on  Foreign-  United  States  statute  to  the  real  estate  of  the 

Held  Bonds,  15  Wall.  (U.  S.)  300.  bank,  its  personal  proper^  not  being  tazabk 

Ubob  tiw  Taztu  Pswir  Is  aa  laddont  and  u  by  the  state."   Illinois  Nat  Bank  v.  Kinsdta. 

iMMitial  Part  of  Itm?  ladepndeat  OarimaWBt,  aoi  III.  31. 
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3.  TaxaUUty  of  Satioiuhl  Baak,'!  Btalty.  —  The  real  estate  of  a  national  bank 
may  be  taxed  by  a  state,  the  same  as  real  estate  owned  by  other  corporationa 
or  individuals.  Congress  has  expressly  provided  that  nothing  shaU  be- con- 
strued in  its  acts  to  exempt  the  real  property  of  such  associations  from  either 
state,  county,  or  municipal  taxes  to  the  same  extent,  according  to  its  value, 
as  other  real  property  is  taxed.* 

4.  TazaUlity  of  Fn»|torty  of  Qas  Companiot.  —  U  nless  exempted,  the  property 
of  gas  companies  is  subject  to  taxation,  including  their  lands,  gas  works  and 
machinery,  and  their  appurtenances;  also  their  pipes  used  for  conveying  the 
gas  to  consumers.' 

m.  Mbthom  or  Taxatioh  — 1.  Undor  Gentral  Taxation  Laws.  —  The 
method  of  taxing  corporations,  unless  another  method  is  provided,  is  the 
same  as  that  of  taxing  natural  persons,  and  corporations  and  corporate  prop- 
erty may  be  taxed  under  the  general  laws  governing  the  taxation  of  persons 
and  property  generally,  without  being  expressly  mentioned  subjects  of  taxa- 
tion in  the  statutes."  The  words  persons  and  *' inhabitants  "  in  the 
general  tax  laws  have  been  held  to  include  corporations.' 

2.  Undor  Bpeoial  legialatloii  -*  a.  Classifications  for  Taxation.  —  In 
some  jurisdictions  it  is  provided  that  the  property  of  corporations  shall  be 


1.  BMaiitaUofVfttlABBlBMki.  — U.  S.  Rev. 
Stat,  {  5219.  See  also  Gray  v.  Logan  County, 
7  Okla.  321. 

I.  TaubUity  of  Property  Bfllongtag  te  CNw  0«»- 
panlM.—  Capital  City  Gas  Light  Co.  v.  Char- 
ter Oak  Ids.  Co.,  51  Iowa  31;  Memphis  Gas- 
light Co.  V.  State,  6  Coldw.  (Tenn.)  310,  98  Aid. 
Dec.  453;  Consumers  Gas  Co.  v.  Toronto,  27 
Can.  Sup.  Ct  453. 

la  Vtv  Taik  it  has  been  held  that  the  mains 
of  a  gas  company  under  the  streets  of  a 
city  cannot  be  regarded  at  real  estate 
for  the  purpose  of  taxation  under  a  stat- 
ute regulating  the  assessment  of  taxes, 
which  declares  that  the  term  "  land  "  as  used 
in  the  statute  shall  be  construed  to  include 
the  land  itself,  all  buildings  and  other  articles 
erected  upon  or  affixed  to  the  same;  and  that 
the  terms  "  real  estate  "  and  "  real  proper^  " 
wherever  they  occur  in  the  statute  ahall  be 
oenstrued  as  having  the  same  meaning  u 
term  "  land  "  thus  defined.  PeOple  v.  Assessors, 
39  N.  Y.  81. 

Trader  the  l»in  of  Temuitet  it  has  been  held 
that  pipes  laid  by  a  gas  company  under  the 
streets  of  a  city  for  the  purpose  of  conveying 
gas  to  consumers,  are  personal  property  and 
liable  to  taxation  'u  soch.  Memphis  Ga»- 
light  Co.  V.  State,  6  Coldw.  (Tenn.)  310.  ^ 
Am.  Dec.  452. 

TazaUUtj  and  Xode  of  Tulnff  Oas  OompanisB  In 
llf  Uad.  —  Rex  V.  Binningham  Ga»-Ugbt,  etc., 
Co.,  I  B.  &  C  506,  8  E.  C.  L.  ais :  Reg.  v.  Lee, 
L.  R.  I  Q.  B.  241. 

A  gas  company  which  had  erected  works  and 
laid,  pipes  under  an  Act  of  Parliament  was 
held  to  be  ratable  as  an  occupier  of  land  by 
its  wwks  and  pipes,  under  a  statute  sut^ 
jecting  every  occupier  of  land,  etc.,  to  be  rated. 
Reg.  V.  Cambridge  Gas  Light  Co.,  8  Ad.  &  El. 
73.  35  E.  C.  L.  333- 

8.  Oorpsnulws  Hay  Bt  Taxed  as  Other  Owners 
•f  Property.  —  New  London  Sav.  Bank  v.  New 
London,  ao  Conn,  1 1 1  ;  Goodell  M^.  Co.  v. 
Trash,  11  Pick.  (Mass.)  514;  Tremont  Bank 
V.  Boston,  I  Cusb.  (Mass.)  142. 

Ika  wmm  Ewra  Antboritr  to  Tax  tiw  Srtatt, 


BaalandPanoanltOfAllTlMlrCorporfttioiu,  includ- 
ing carrying  companies,  precisely  as  they  may 
tax  similar  property  when  belonging  to  natural 
peiaons,  and  to  the  same  extent  State  Tax 
on  Railway  Gross  Receipts,  15  Wall.  (U.  S.) 
284. 

4.  Word  "Person"  Inelndes  Corporation.  — 
Cortisf.  Kent  Water-Works  Co.,  7'  B.  &  C  314, 
14  E.C.  Uja;  Pineville  Public  Graded  Schools 
V.  Bell  County  Coke,  etc.,  Co.,  96  Ky,  68 ;  Louis- 
ville, etc,  R.  Co.  V.  Com.,  i  Bush  (Ky.)  250, 
txplaintd  in  Louisville,  etc..  Mail  Co.  v.  Barbour, 
88  Ky.  73;  Chicago,  etc,  R.  Co.  v.  EUsod,  113 
Mich.  30 ;  British  Commercial  L.  Ins.  Co.  v. 
Tax,  etc.,  Com'rs,  i  Keyes  (N,  Y.)  303 ;  Mat- 
ter of  Adler,  76  N.  Y.  App.  Div.  571.  See  the 
dissenting  opinion  in  Nashua  Sav.  Bank  v. 
Nashua,  46  N.  H.  38g ;  and  see  Miller  'V.  Com., 
27  Gratt  (Va.)  See  also  Pusoh,  v(4.  aa, 

p.  743. 

Words  "  Persons  and  Assooiatloiis  "  In  Tax  Imt 
XaalodeCorporatlius.--  People  v.  McLean,  80  N, 
Y.  3S4 ;  People  v.  Tax  Com'rs,  33  N.  Y.  24a. 

That  the  Word  '*  Indivldiials "  in  a  Tax  Law 
May  Inelode  Corporatkns,  see  U.  S.  Bank  v. 
State,  12  Smed.  &  M.  (Miss.)  456- 
Word  "iBhaUtut"  InelndM  Corporatiox. — 
Rex  V.  Gardner,  t  Cowp.  79;  Pineville  Public 
Graded  Schools  v.  Bell  County  Coke,  etc,  Co., 
96  Ky.  68;  Baldwin  v.  Ministerial  Fund,  3;  Me. 
369;  Tripp  V.  Merchants'  Mut.  F.'Ins.  Co.,  12 
R.  I.  43S ;  Ontario  Bank  v.  Bunnell,  10  Wend. 
(N.  Y.)  186.  See  also  Inhabitant,  vol.  16,  p- 
333.  But  see  Hartford  F,  Ins.  Co.  v.  Hartford, 
3  Conn.  1 5 ;  New  London  Sav.  Bank  v.  New 
London,  20  Conn.  iii. 

In  Cherokee  Ins.,  etc.,  Co.  v.  Whitfidd 
County,  28  Ga.  121,  it  was  held  that  although  a 
corporation  may  be  an  inhabitant  of  a  county 
for  certain  purposes,  yet  a  bank  as  to  its  capi- 
tal stock  is  not  an  inhabitant  of  a  particular 
county  for  the  purposes  of  taxation. 

Corperatlons  IneUded  Within  Tsnx  "Pre*- 
krtdsn."  — See  Ontario  Bank  v.  Bunnell,  10 
Wend.  (N.  Y.)  186. 

Th«  WerAi  "T«idor"  xnd  "Detlir"  in  a  stat- 
ute impoping  *a  mercantile  tax  wen  hdd  to 
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assessed  and  taxed  the  same  as  that  of  private  persons,*  but  generally  separate 
and  different  statutory  provisions  aie  made  for  the  taxation  of  natural  persons 
and  of  corporations,  and  there  is  a  great  diversity  of  legislation  concerning 
the  taxation  of  corporations  in  the  different  jurisdictions.  As  a  rule  various 
kinds  of  corporations  are  classified  for  the  purposes  of  taxation,  and  various 
corporate  interests  are  made  the  subject  of  specific  l^islation  with  particular 
directions  concerning  the  mode  of  valuation,  measurement,  and  assessment  of 
tlie  taxes  thereon.* 

b.  Power  of  Legislature  to  Make  Classifications  —  Effect  of 
Constitutional  Provisions  —  Fourteenth  Amendment.  —  The  legis- 
lature of  a  state  has  the  power  to  classify  corporations  and  corporate  interests 
for  the  purposes  of  taxation,  and  this  may  be  done  notwithstanding  that  cor- 
porations are  "  persons"  within  the  meaning  of  the  first  section  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the  United  States,  declaring  that  no 
state  shall  deprive  any  person  within  its  jurisdiction  of  the  equal  protectioa 
of  the  laws.' 

The  CoQitltotioiul  BoIm  m  to  VnlfDnnlty  do  not  prohibit  the  legislature^  from 
placing  certain  specified  corporiitions  in  one  class,  for  which  a  uniform  method 
of  assessment  is  provided,  and  placing  certain  other  specified  corporations  in 
another  class,  which  latter  class  may  either  be  exempted  from  the  taxes 
imposed  on  the  former  or  be  taxed  under  a  different  method  of  assess- 
ment,^ because  diversity  of  taxation  is  not  inconsistent  with  perfect  uniformity 
and  equality  of  taxation  in  the  proper  sense  of  those  terms,  both  with  respect 
to  the  amount  imposed  and  the  various  species  of  property  selected  either  for 
bearing  its  burdens  or  for  being  exempt  from  them.  A  system  which 
imposes  the  same  tax  on  every  species  of  property,  irrespective  of  its  nature 
or  condition  or  class,  will  be  destructive  of  the  principle  of  uniformity  and 
equality  in  taxation  and  of  a  just  adaptation  of  property  to  its  burdens.' 
while  state  constitutions  may  contain  provisions  against  unequal  taxation,  it 
has  been  held  that  there  is  no  provision  expressed  or  implied  in  the  Consti- 
tution of  the  United  States  that  taxation  must  be  equal  and  uniform.* 

include  corporations.    Com.  v.  Bailey,  etc.,  Co.,  in  the  same  manner  upon  every  class  of  property, 

20  Fa.  Super.  Ct.  ;io.  irrespective  of  its  nature  or  condition  or  daas." 

1.  Propor^  of  Corporatloni  Taxed  Same  u  of  Peacock  v.  Pratt,  (C.  C.  A.)  121  Fed.  Rep.  771. 

FrlTftte  Pereone. —  See  Sute  v.  St.  Paul  Trust  4.  Glueifleation  of  CorporatiOBS  for  Pupoui  of 

Co.,  76  Minn.  423.   See  also  the  statutes  of  the  Taxation.  —  Kidd  v,  Alabama,  188  U.  S.  730; 

various  states.  Florida  Cent.  R.  Co.  v.  Reynolds,  183  U.  S. 

S.  ^woial  Lqldatlon  Oorerning  Oorporat*  Ta|p  471 ;  Adams  Express  Co.  v.  Ohio,  165  U.  5. 

atlon. —  See  the  statutes  of  the  different  states  194;  Pacific  Express  Co.  v.  Seibert,  142  U.  S. 

concerning  the  taxation  of  corporations  and  339;  Bell's  Gap  R.  Co.  v.  Pennsylvania,  134  U. 

corporate  interests.  S,  232;  Home  Ins.  Co.  v.  New  York,  134  U.  S. 

Railroads,  Banks,  Partnerships,  Kannfaotnrin;  594,  29  Am.  &  Eng.  Corp.  Cas.  575 ;  Wells,  etc^ 

AMOOiatlona,  Tele^ph'Companies,  and  each  one  Co.'s   Express  v.   Crawford   Coun^,  63  Ark. 

of  the  numerous  other  agencies  of  business  576;  Middletown  Nat,  Bank  v.  Middletown.  74 

which  the  inventions  of  the  age  are  constantly  Conn.  449;   Com.  v.  Germania  Brewing  Co.. 

bringing  into  existence,  require  different  ma-  145  Pa.  St.  83.    See  also  the  title  CoHsmu- 

chinery  for  \he  purpose  of  taxation.  The  object  tional  Law,  vol.  6,  p.  970. 

should  be  to  place  the  burden  so  that  it  will  "  ClassifleatiDa  fiir  PnTpoiei  of  Taxation,  as  a 

bear  as  nearly  as  possible  equally  on  all.   For  general  rule,  is  a  matter  for  the  legislature;  it 

this  purpose  different  systems,  adjusted  with  is  the  uniformity  of  taxation,  according  to  tkat 

reference  to  the  valuation  of  different  kinds  of  classification,  which  is  for  the  courts."  Coo. 

property,  are  adopted.    The  courts  permit  this.  v.  Delaware  Div.  Canal  Co.,  123  Pa.  St  594^ 

Tappan  v.  Merchants'  Nat.  Bank,  19  Wall.  (U.  Porerof  StMatoEmnpt  CarUin  Owpondatt 

S.)  490.  from   Taxation.  —  See  the  title  Exeuitiovs 

8.  See  the  titles  Civil  Rights,  vol.  6,  p.  78;  (paou  Taxation),  vol.  12,  p.  266. 

CoNSTiTUTiOKAL  Law,  vol.  6,  p.  969.  5.  DiTenlty  of  X^sgislatlOB  Kot  InooailsteBt  vitt 

"Glaisi&eatioii  Is  Kot  Prohibited  by  the  Federal  TTnlformlty  and  Equality.  —  Pacific  Express  Co. 

Onistittttlon,  so  loiig  as  the  law  operates  equally  f.  Seibert,   142  U.  S.  339,  approved  Adam 

and  uniformly  upon  all  property  of  like  kind."  Exnress  Co.  v.  Ohio,  165  U.  S.  194- 

St.  Louis,  etc.,  R.  Co.  v.  Worthen,  52  Ark.  529.  6.  No  Provision  in  Vnited  Btatoa  GonstitstlH 

"The  ProteoUon  Afforded  by  the  Ponrtoenth  that  Taxation  Hoat  Be  Equal  aod  UnUom.  — 

Amendment  has  never  been  carried  to  the  extent  State  v.  Travelers'  Ins.  Co.,  73  Conn.  zsSi 

of  requiring  that  the  same  tax  sli&ll  be  imposed  termed  185  U.  S.  364- 
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c.  Valuation  and  Assessment  by  Different  Agencies.  —  Different 
agencies  may  be  employed  by  the  state  in  the  assessment  and  equalization  of 
taxes  imposed  on  different  classes  of  corporations.  Thus  the  manner  of 
assessing  the  property  of  a  railroad  company  by  a  different  instrumentality 
from  that  employed  to  assess  other  property  is  authorized,  because,  from  the 
peculiar  nature  of  railroad  property,  Its  dissimilarity  in  use  and  value  to  the 
mass  of  other  property,  and  its  continuous  extent  through  different  localities, 
it  can  with  difficulty  be  as  fairly  and  uniformly  valued  by  the  local  instru- 
mentalities provided  for  assessing  other  property  as  by  a  state  board  created 
for  that  purpose.^ 

</.  What  Are  Corporations  Within  Taxing  Statutes.  —  Cases  have 
arisen  concerning  what  may  be  considered  corporations  within  statutes 
expressly  making  such  bodies  by  designation  subject  to  taxation^  and  the 
liability  for  taxes  under  such  statutes  has  turned  on  the  construction  given  to 
the  word  "corporation."  Thus  it  has  beenheld  that  a  joint-stock  company  is 
not  a  corporation  within  the  meaning  of  a  statute  providing  that  all  moneyed 
or  stock  corporations  shall  be  liable  to  taxation  on  their  capital,*  and  that  the 
collective  body  known  as  "'Adams  Express  Company  "  is  not  a  corporation 
within  the  meaning  of  the  same  statute,'  but  it  has  been  held  that  an  associa- 
tion oi|ranized  by  contract  substantially  like  that  of  the  Adams  Express  Com-^ 
pany  was  properly  taxed  under  a  New  York  statute  subjecting  to  a  franchise 
tax  every  corporation,  joint-stock  company  or  association  whatever,  now  or 
hereafter  incorporated  or  organized  by  or  under  the  laws  of  any  other  state 
or  country,  and  doing  business  in  the  state  of  New  York.-*  In  New  Jersey  it 
has  been  held  that  partnership  associations,  invested  by  the  laws  under 


1.  Kentucky  Railroad  Tax  Cases,  115  U.  S. 
321 ;  St.  Louis,  etc.,  R.  Co.  v.  Wordien,  53  Ark. 
529,  41  Am.  &  Eng.  R,  Cas.  589;  Missouri 
River,  etc.,  R.  Co.  v.  Morris,  7  Kan.  210;  Cin- 
cinnati, etc.,  R.  Co.  V.  Com.,  81  Ky.  493,  13  Am. 
&  Eng.  R.  Cas.  270 ;  Wagoner  v.  Loomis,  37 
Ohio  St.  S7I ;  Franklin  County  v.  Nashville, 
etc,  R.  Co.,  13  Lea  (Tenn.)  521,17  Am.  &  Eng.R. 
Cas.  445.  See  also  infra,  this  title,  Taxation  of 
Railroadj  —  General  Methods  of  Assessing  — 
Assessment  by  State  Board  as  Entirety. 

Declared  UmiUtlon  on  Power  to  Kake  Classifl- 
eationi  —  Basis  of  Classlflcation. —  The  general 
rule  that  a  sUte  may  classify  different  subjects, 
including  corporations,  for  the  purposes  of 
taxation,  notwithstanding  the  Fourteenth  Amend- 
ment of  the  Federal  Constitution,  has  a  declared 
limitation  which  prohibits  an  arbitrary.  Un- 
natural, and  unreasonable  classification  which 
is  based  on  no  real  distinction.  It  is  declared 
that  clear  hostile  discrimination  against  particu- 
lar subjects  and  classes,  especially  such  as  are 
of  an  unusual  character,  unknown  to  the 
practice  of  our  government,  might  be  obnoxious 
to  the  constitutional  prohibition.  It  is  stated, 
however,  that  it  would  be  impracticable  and 
unwise  to  attempt  to  lay  down  any  general  rule 
or  definition  on  the  aubj  ect,  to  include  all 
cases.  Bell's  Gap  R.  Co.  v.  Pennsylvania,  134 
U.  5-  ^3^',  American  Sugar  Refining  Co.  v. 
Louisiana,  179  U.  5.  80. 

In  Santa  Clara  Railway  Tax  Case,  g  Sawy. 
(U.  S.)  165,  13  Am.  &  Eng.  R.  Cas.  182,  the 
court  said :  **  Classification  should  have  ref- 
erence to  the  different  character,  situation, 
and  circumstances  of  the  property,  making  a 
different  form  or  mode  of  taxation  proper,  if 
not  absolutely  necessary.  It  cannot  be  arbitra- 
rily made,  with  mere  reference  to  the  na- 


tionality, color,  or  character  of  the  owners, 

whether  natural  or  artificial  persons,  without 
any  reference  to  a  difference  in  the  character, 
situation,  or  circumstances  of  the  property." 

8.  Joint-stook  Companies  Not  Isjcable  ai  Ccr- 
poratiin*.  —  People  v.  Coleman,  133  N.  Y.  279, 
37  Am.  &  Eng.  Corp.  Caa.  i,  affirming  (Supm. 
Ct.  Gen.  T.)  13  N.  Y.  Supp.  833,  (Supm.  Ct. 
Spec.  T.)  5  N.  Y.  Supp.  394 ;  Gregg  v,  Sanford, 
(C.  C  A.)  65  Fed.  Rep.  151.  See  also  Matter 
of  Jones,  172  N.  Y.  575.  Compare  State  v. 
Adams  Express  Co.,  3  Ohio  Dec  326 ;  Liver- 
pool Ins.  Co.  V.  Massachusetts,  10  Wall.  (U.  S.) 

SbarN  •!  Unbtoorporated  Astoolatlons  Cannot 
B«  Taxed  ae  Moeke  In  Xontyed  Corporations.  — 

Hoadlcy  v.  Essex  County,  105  Mass.  519. 

The  Term  "  Corporation  "  Was  Held  H«t  to  In- 
elade  a  State  Owning  a  EaUroad,  under  an  Act  of 
Congress  imposing  a  duty  upon  the  gross  re- 
ceipts of  railroads  owned  by  corporations.  State 
V.  Atkins,  35  Ga.  315. 

3.  Adams  Express  Company  Kot  Taxable  at  Cor- 
poratloD.  —  Hoey  v.  Coleman,  46  Fed.  Rep. 
221,  34  Am.  &  Eng.  Corp.  Cas.  283. 

In  Gregg  v.  Sanford,  (C.  C.  A.)  65  Fed.  Rep. 
151,  it  was  held  that  the  Adams  Express  Com- 
pany was  not  induded  within  a  statute  impos- 
ing taxes  on  every  "  company  incorporated," 
etc 

In  State  v.  Adams  Express  Co.,  3  Ohio  Dec. 
326,  involving  a  similar  question,  the  court  re- 
fused to  follow  Gregg  v.  Sanford,  above  cited, 
and  decided  t'int  the  Adams  Express  Company 
was  a  corporation  within  the  Ohio  statute. 

4.  Ifew  York  Statute.  —  People  v.  Wemple, 
117  N.  Y.  136,  29  Am.  &  Eng.  Corp.  Cas.  610, 
[distinguished  in  People  v.  Coleman.  ( Supm. 
Ct.  Gen.  T.)  13  N.  Y.  Supp.  833,  affirmed  133 
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which  they  came  into  being  with  the  essential  characteristics  of  corporations, 
are  deemed  corporations  within  the  meaning  of  a  corporation  tax  act,  and  this 
is  not  controlled  by  the  fact  that  such  associations  are  not  deemed  corporations 
within  the  state  of  their  creation.* 

17.  PlACX  OF  Taxikg  Cobpobatb  IVTBBE8T8  —  1.  Fenonal  Property  in  Gen- 
eral—  a.  Principal  Office  or  Place  of  Business.  —  Before  stating  any 
general  rules  or  propositions  of  law  concerning  the  situs  or  place  of  taxing 
personal  property  belonging  to  corporations,  it  should  be  mentioned  that 
there  are  a  great  many  conflicting  expressions  of  opinion  in  the  cases  as  to 
where  the  personal  property  belonging  to  a  corporation,  as  well  as  to  indi- 
viduals, should  be  taxed.  Preliminary  to  all  inquiry  concerning  the  proper 
place  to  tax  personal  property  belonging  to  a  corporation,  it  should  be  borne 
in  mind  that  the  law  of  taxation  is  purely  statutory  and  that  the  place 
and  subjects  of  taxation  are  dependent  on  the  statutory  provisions  of  the 
particular  jurisdiction.  In  taxing  personal  property  belonging  to  corpora- 
tions, as  well  as  to  individuals,  the  courts  have  been  guided  in  some  cases  by 
the  fiction  that  personal  property  follows  the  domicil  of  the  owner,  and  these 
courts  (lave  held  that  at  that  place  such  property  i%  taxable.'  Other  courts 
have  refused  in  certain  cases  to  apply  this  old  fiction  of  the  law  and  have  not 
allowed  it  to  control  their  decisions,  but  have  held,  on  the  ground  that  per- 
sonal property  receives  the  protection  of  the  laws  where  it  is  situated,  that  it 
is  taxable  there  under  the  statute.  Another  difficulty  which  may  cause  some 
confusion  is  the  fact  that  the  courts  in  using  the  words  "domicil "  and  '*  resi- 
dence *'  have  used  them  indiscriminately  as  meaning  the  same  thing,  failing  to 
make  any  distinction  between  the  two  terms.  But  this  misuse  of  words  does 
not  necessarily  cause  difficulty  if  it  is  apparent  in  any  particular  case  what  the 
court  really  means.  The  foregoing  should  be  taken  into  consideration  in 
laying  down  any  general  rule  of  law  concerning  the  situs  or  place  of  taxing 
personal  property,  whether  belonging  to  corporations  or  to  individuals;  and 
the*  broad  propositions  that  are  sometimes  found  stated  in  textbooks  con- 
cerning this  subject  should  be  cautiously  used  with  a  reference  to  the  statu- 
tory provisions  and  policy  of  the  courts  of  the  particular  jurisdiction.*  Since 
the  metttod  of  taxing  the  property  of  corporations,  unless  otherwise  provided, 
may  be  the  same  as  that  of  taxing'  natural  persons  under  the  general  tax 

N.  Y.  2;g,  37  Am.  &  Eng.  Corp.  Cas.  i].    See  3.  P«noult7  Tuable  Wh«r«  Fonnd  — Xkzta 

also  Hoey  v.  Coleman,  46  Fed.  Rep.  231,  34  Am.  KobiUa  Beqaantiir  Panonam  Hot  yacwiirilj  Cw 

&  Eng.  Corp.  Cas.  283.  troUlu^.  —  Pullman's  Palace  Car  Co.  v.  Penn- 

1.  PartBenUp  Anoolatioiu  Tucablft  at  OorpMa-  sylvama,  141  U.  S.  18;  Adams  Express  Co.  p. 

ttons.  —  Tide  Water  iHpe  Co.  v.  Asseasoia,  57  Ohio,  166  U.  S.  185 ;  Assessors  v.  Comptoir  Nat 

tM.  J.  L.  316,  aMrmtd  59  N.  J.  L.  169.  d'Escompte,  191  U.  S.  388;  Hall  v.  American 

S.  Vsnonal^  Vot  tamMMitly  LooataA  1b  Refrigerator  Transit  Co.,  34  Colo,  sgi,  65  Am. 

Forelgll  8tat«  Held  TaxaUs  at  DomloU  of  Corpo-  Sl  Rep.  223,  aUtrmtd  174  13.  S.  70 ;  Union  Re- 

ration. —  Com.  v.  American  Dredging  Co.,  las  frigerator  Transit  Co.  v.  Lynch,  18  Utah  37S, 

Pa.  St.  386,  9  Am.  St.  Rep.  116.  afiirmed  177  U.  S.  149.    See  also  American 

Coal  Belonging  to  FennsylTanla  Corporation  RSfrigerator  Transit  Co.  v.  Adams,  28  Colo, 

loeated  Tanponnly  In  Aaothor  Stat*  Ii  Taxable  119. 

In  f  onnsjlTSJila.  —  Com.  v.  Pennsylvania  Coal  The  Old  Rule,  IT  rpi  ownil  in  tho  XaxiB  IfobfUt 

Co.,  9  Fa.  Dist  486,  affirmrd  197  Pa.  St.  551.  Seqnnntnr  Personam,  by  which  personal  pnqiertr 

Pmonal  Proper^  In  Trandt  throo^h  State  was  regarded  as  ^subject  to  the  law  of  tlie 

Held  Hot  TaxaUa  utit. —  Standard  Oil  Co.  v.'  owner's  domicil,  grew  up  in  the  middle  ages, 

Bachelor,  89  Ind.  t ;  Connecticut  River  Lumber  when  movable  property  consisted  chiefly  of  gold 

Co.  V.  Columbia,  62  N.  H.  286.  and  jewels,  which  conld  be  easily  carried  by  the 

What  Constitatea  Property  in  Transit. — Brown  owner  from  place  to  place,  or  secreted  in  spots 

County  V.  Standard  Oil  Co.,  103  Ind.  302.  known  only  to  himself.   In  modem  times,  since 

Balb'oad  Bonds  Held  TaxaMe  at  Domldl  of  the  great  increase  in  amount  and  variety  of  per- 

Tmitoe.  —  Mackay  v.  San  Francisco,  128  Cal.  son^l  property,  not  immediately  connected  with 

678.  the  person  of  the  owner,  that  rule  has  yidded 

Tasid  Belonging  to  Corporation  Held  Hot  Tax-  more  and  more  to  the  Its  situs,  the  law  of  the 

ablo  Ontiide  of  Bome  Port.  —  Yost  v.  Lake  Erie  place  where  the  property  is  kept  and  osedl 

Transp.  Co.,  112  Fed.  Rep.  746,  50  C.  C.  A.  511 ;  Pullman's  Palace  Car  Co.  v.  Pennqrlvai^  141 

People  V.  Tax,  etc.,  Com'rs,  $8  N.  Y.  242.  \J.  S.  18. 
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laws,'  the  personalty  is  generally  taxable  in  the  town,  county,  or  district  of  a 
state  where  the  corporation's  residence  or  principal  ofHce  or  place  of  business 
is  located,  and  this  is  expressly  controlled  by  statute  in  some  jurisdictions.* 

b.  Principal  Office  or  Place  of  Business  Wher-e  Located.  —  The 
principal  office  or  place  of  business  of  a  corporation  for  the  purposes  of-  taxa- 
tion has  been  held  under  a  statute  to  be  where  the  governing  power  of  the 
corporation  is  exercised,*  but  where  it  is  required  that  a  certificate  of  incor- 
poration must  designate  the  place  where  the  principal  office  of  the  company 
is  to  be  located,  it  has  been  held  that  this  establishes  the  residence  of  the 
corporation  for*the  purposes  of  taxation.^  Where  this  is  not  required,  how- 
ever, it  has  been  held  that  a  statement  in  the  articles  of  association  of  the 
place  where  the  c<M*poration*s  principal  office  is  to  be  located  is  not  conclusive.* 

c.  Taxability  of  Personal  Property  in  State  Where  Located. 
—  Personal  property  belonging  to  a  corporation  may  in  certain  cases  and 
under  certain  circumstances  be  taxed  by  a  state  other  than  that  in  which  the 
corporation  is  domiciled.*   It  is  well  settled  that  where  a  corporation  of  one 

butineM  or  principal  office  sliatl  be  stated  in 
iu  articles  of  association.  Frankfort  v.  Stone, 
(Ky.  1900)  58  S.  W.  Rep.  373 ;  Austen  v.  Hud- 
son River  Telephone  Co.,  73  Hun  (N.  Y.)  96; 
Austen  v.  Westchester  Telephone  Co.,  (N.  Y. 
Super.  Ct.  Gen.  T.)  8  Misc.  (N.  Y.)  11.  See 
also  Conroe  f.  National  Protection  Ins.  Co., 
(Supm.  Ct.  Spec.  T.)  10  How.  Pr.  (N.  Y.)  403; 
Thorn  v.  Central  R.  Co.,  26  N.  J.  L.  lai. 

Tor  HxblJ  FnrpMes,  %  Corporation  Is  KsgariM 
at  EbTliig'*  BmUmim — a  certain  and  fixed 
domicil.  In  OMo,  where  corporations  arc  re- 
quired to  designate  in  their  certificates  of  in- 
corporation the  place  of  the  principal  office,  such 
office  is  the  domicil  or  residence  of  the  corpora- 
tion. Several  offices  may  be  established  at  the 
place  specified  in  the  certificate,  as  it  is  suffi- 
cient, under  the  statute,  to  specify  the  "  coun^ 
or  i^ace."  But  where  a  single  office  is  estab- 
lished in  the  coun^  or  township,  or  city,  or 
other  place  designated,  no  further  inquiry  as  to 
the  identity  of  the  principal  office  is  admissible. 
Pelton  V.  Northern  Transp.  Co.,  37  Ohio  St.  450. 

S.  Middletown  Ferry  Co.  v.  Middletown,  40 
Conn.  6s ;  Gnindy  County  v.  Tennessee  Coai, 
(,-tc.,  Co.,  94  Tenn.  agj. 

Where  the  company's  principal  place  of  busi- 
ness up  to  a  certain  time  was  conceded  to  be  In 
a  certain  locality,  and  its  safe  was  removed  to 
the  office  of  the  secretary  in  the  same  town,  in 
which  office  its  officers  were  annually  elected 
after  that  time,  it  was  held  that  this  constituted 
the  principal  office  for  the  purpose  of  assessing 
the  tax.   State  v.  Person,  3a  N-  J-  L-  »34- 

An  Offlee  of  a  Corporation  Was  HaU  the  MmI- 
pal  Office  of  Bosinast  where  rents  were  receiTed, 
expenses  and  dividends  were  paid,  and  where 
were  kept  books  and  vouchers  for  disburse- 
ments.   People  V.  Oswego,  6  Thomp.  &  C.  673. 

4.  Flaoe  Established  bj  Certificate  of  Ineorpora* 
tlOB.  Union  Steamboat  Co.  v.  Buffalo,  82  N. 
Y.  351  ;  Western  Transp.  Co.  v.  Scheu,  19  N.  Y. 
408;  Oswego  Starch  Factory  v.  Dolloway,  ai  N. 
Y.  449;  People  V.  Barker,  91  Hun  (N.  Y.)  5941 
People  V.  Barker,  87  Hun  (N.  Y.)  341 ;  Pelton 
V.  Northern  Transp.  Co.,  37  Ohio  St.  450. 

I,  Austen  v.  Hudson  River  Telephone  Co.,  73 
Hon  (N.  Y.)  96.    See  also  Austen  v.  West* 
Chester  Telephone  Co.,  (N.  Y.  Super.  Ct.  Gen. 
T.)  8  Misc.  (N.  Y.)  ii. 
«.  PmMialt;  TWd  at  «tai.  —  Armour  Pack- 


L-See  supra,  this  title.  Methods  of  TaxcHon 
—  Undsr  Gsnsral  TaitaHon  Laws. 

i.  PanouO^  XuaU*  at  IriDfl^  Ofioe  or 
Flaoe  of  BHUaM.  —  Middl^own  Feny  Co.  v. 

Middletown,  40  Conn.  65 ;  Sangamon,  etc.,  R. 
Co.  V.  Morgan  County,  14  III.  163,  $6  Am.  Dec. 
497;  Portland,  etc.,  R.  Co.  v.  Saco,  60  Me.  ig6; 
Detroit  v.  Wayne  Circuit  Judge,  137  Mich.'  604  ; 
People  V.  McLean,  17  Hun  (N.  Y.)  ^04,  affirmed 
80  N.  y..  254;  Mohawk,  etc,  R.  Co.  v.  Qute,  4 
Paige  (N.  Y.)  384 ;  Orange,  etc.,  R.  Co.  v.  Alex- 
andria, 17  Gratt  (Va.)  176;  People  v.  Barker, 
84  N.  Y,  App.  Div.  469;  People  v.  Barker,  91 
Hun  (N.  Y.)  590;  Austen  v.  Hudson  River 
Telephone  Co.,  73  Hun  (N.  Y.)  96- 

In  Sangamon,  etc,  R.  Co.  v.  Morgan  County, 
14  111.  163,  56  Am.  Dec.  497,  the  rule  was  laid 
dovm  that,  with  certain  qualifications,  per- 
sonal property  foBowB  the  residence  of  the 
owner  and  is  there  taxable;  that  the  rolling 
stock  of  a  railroad  company  is  personal  prop- 
erty; and  it  was  held  tliat  the  reai^nce  of  a 
railroad  company  must  be  taken  to  be  in  Sanga- 
mon county,  where  its  principal  office  was,  and 
that  the  rolling  stock  of  the  railroad  could  not 
be  rightfully  assessed  for  taxes  in  Morgan 
county.  See  also  Kennedy  v.  St  Louis,  etc.,  R. 
Co.,  6a  IlL  39S* . 

naaddu  AmMaUe  at  ConoratioB'i  Maolpal 
riaea  of  BoriiUNi,  —  Spring  VaUey  Water  Works 
V,  Bather,  99  CaL  36;  Frankfort  v.  Stone,  loS 
Ky.  400. 

In  WashlagtOB,  under  a  statute  requiring  the 
assessment  of  corporeal  personal  property  where 
it  is  located,  it  was  held  that  such  property  be- 
longing to  a  corporation  was  not  assessable 
otherwise  at  its  principal  place  of  husinesi  or 
residence.  Mor^  Western  Lumber  Co.  v. 
Cfaehalis  County,  24  Wasb.  6a6. 

Panonal  Property  in  the  Poaseaslon  of  a  B*" 
oeivar  and  belonging  to  a  corporation  was  held 
taxable  not  at  the  residence  of  the  receiver,  but 
at  the  place  where  it  was  assessable  before  the 
receiver  was  appointed.  State  v.  Red  River 
Valley  Elevator  Co.,  69  Minn.  131, 

Bflridenea  of  Oorporattoa  tat  Pnrpoocii  of  Tai- 
aUoB.  —  A  corporation's  residence  or  domicil  ia 
deemed  to  be  where  its  principal  place  of  busi- 
ness is  situated,  when  a  statute  under  which  a 
domestic  corporation  ia  organized  does  not  fix 
its  residence,  or  require  that  ita  place  of 
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state  brings  into  another  state  a  portion  of  its  movable  personal  property  to 
use  and  employ  therein,  it  is  legitimate  for  the  latter  state  to  tax  such  prop- 
erty like  similar  property  used  in  like  way  by  its  own  citizens,  and  that  such 
a  tax  may  be  properly  assessed  and  collected,  in  the  case  of  railway  cars, 
where  the  specific  and  individual  items  of  property  so  used  and  employed  are 
not  continuously  the  same,  but  are  constantly  changing  according  to  the 
exigencies  of  the  business,  and  that  the  tax  may  be  fixed  by  an  appraisement 
and  valuation  of  the  average  amount  of  the  property  habitually  used  and 
employed.  The  fact  that  such  cars  are  employed  as  vehicles  of  transporta- 
tion in  the  business  of  interstate  commerce  does  not  render  their  taxation 
invalid.* 

2.  Intangible  Personalty  —  a.  IN  General.— The  general  rule  that  bills, 
notes,  etc.,  have  their  situs  at  the  domicil  of  the  creditor  for  the  purposes  of 
taxation,*  is  applicable  to  choses  in  action  belonging  to  corporations,  as  well 
as  to  those  belonging  to  individuals.'  A  recognized  exception  to  the  rule  that 
intangible  property  is  taxable  at  the  owner's  domicil  is  when  a  corporation 
or  person  residing  in  one  state  has  an  agent  in  another,  who  conducts  the 
business  of  his  principal,  and  has  notes  ia  his  hands  for  collection  or  renewal, 
with  a  view  to  keeping  up  a  permanent  business;  in  such  case  the  actual  situs 
of  the  notes  will  be  the  place  of  taxation.* 

h.  Corporate  Bonds  and  Securities.  —  Concerning  the  situs  of  cor- 
porate bonds  and  securities  for  the  purposes  of  taxation,  it  has  been  held  in  a 
case  involving  taxation  on  the  interest  on  corporate  bonds  held  out  of  the 
state,  and  the  place  of  the  propeity,  that  such  bonds  held  out  of  the  state 
could  not  be  reached  for  the  purposes  of  taxation.' 

c.  Shares  of  Stock  —  (i)  In  General — TuatioB  at  DomleU  of  Owur.  —  The 
principles  of  law  which  govern  choses  in  action,  fixing  their  situs  for  the  pur- 
poses of  taxation  at  the  domicil  of  the  owner,  apply  in  the  taxation  of  shares 
of  stock  in  corporations.  Such  shares  are  personalty,  and,  in  the  absence  of 
any  statute  to  the  contrary,  are  taxable  to  the  owner,  as  a  general  rule,  like 
other  personal  estate,  in  the  state  of  his  domicil,  whether  the  corporation  is 
foreign  or  domestic ;  *  and  the  shares  may  be  so  taxed,  though  the  corporation 


ingCo.f.  Savannah,  115  Ga.  140;  PeopI«v.Tax, 
etc.,  Com'ra,  (Supm.  Ct.  Gen.  T.)  46  How.  Pr. 
(N.  Y.)  315;  People  v.  Barker,  84  N.  Y.  App. 
Dtv.  469  ;  Norfolk,  etc.,  R.  Co.  v.  Board  of  Public 
Works,  97  Va.  23 ;  North  Western  Lumber  Co. 
f.  Chehalis  County,  25  Wash.  95,  8;  Am.  St. 
Rep.  747- 

In  Out  AWl  Btond  In  Htw  Jvnef  br  foreign 
corporation  was  held  taxable  in  that  state  while 
remaining  there.  John  Hancock  Im  Co.  v. 
Rose,  67  N.  J.  L  86. 

Konaj  is  FoimmIob  of  a  Corporation  was  held 
taxable  under  a  Louisiana  statute,  where  it  was 
situated.  Liverpool,  etc.,  Ins.  Co.  v.  Aasessors, 
44  La.  Ann.  761. 

1.  Konbl*  Tm^wij  Belonging  to  Foroign  Oor- 
poration.  — Amencan  Refriserator  Transit  Co. 
V.  Hall,  174  U.  S.  70,  afRrming  24  Colo.  291,  65 
Am.  St.  Rep.  323 ;  Union  Refrigerator  Transit 
Co.  V.  Lynch,  177  U.  S.  149,  afRrming  18  Utah 
378;  Pullman's  Palace  Car  Co.  v.  Pennsylvania, 
141  U.  S.  18,  46  Am.  &  Eng.  R.  Cas.  336^  See 
also  American  Refrigerator  Transit  Co.  v. 
Adams,  38  Colo.  119. 

8.  See  the  title  Taxation,  ante,  p.  367. 

8.  Flaoe  of  Taxing  Corporation's  Intangllilo 
PersonU  Propertr.  —  State  Board  of  Assessors 
v.  Comptoir  Nat.  d'Escompte,  191  U.  5.  388; 
In  re  Union  Tank  Line  Co.,  204  111.  347 ;  State 
V,  Scottiib-American  Hortg.  Co.,  76  Minn.  155. 


4.  Ezooptlen  to  BiUe.  —  New  Orleans  v.  Stem- 
pel,  175  U.  S.  309;  Assessors  tr,  Comptoir  Nat. 
d'Escompte,  191  U.  S.  388;  Matter  of  Fair,  ii8 
Cal.  607;  Mackay  v.  San  Frandsco,  laS  Cil. 
678 ;  State  f .  London,  etc.,  Mortg.  Co.,  80  Minn. 
377',  Hubbard  v.  Brush,  61  Ohio  St.  253;  Jesse 
French  Piano,  etc.,  Co.  v.  Dallas,  (Tex.  Qt. 
App.  1901)  61  S.  W.  Rep.  942. 

But  a  balance  in  a  bank  account  beloi^ii«  to 
a  foreign  insurance  company  was  held  not  Ux- 
able  in  the  state  where  it  was  located,  on  the 
ground  that  the  money  was  in  transit  from  the 
policy  holders  to  the  insurers,  and  was  merely 
collected  into  convenient  amounts  for  the  pur- 
pose of  transit  Metropolitan  L.  Ins.  Co.  v. 
Newark,  63  N.  J.  L.  74- 

5.  FliM  of  Taxing  Corporate  Bonds  axd  SNsri* 
ties. —  State  Tax  on  Foreign-held  Bonds,  is 
Wall.  (U.  S.)  300,  explained  in  Blackitone  «■ 
Miller,  188  U.  S.  189;  New  Orleans  v.  Stempel. 
175  U.  S.  309 ;  Savings,  etc,  Soc  v.  Haltnomah 
County,  i6q  U:  S.  421. 

"  Bank  Bills  and  ICanloipal  Bonda  are  in  such 
a  concrete  tangible  form  that  they  are  subject 
to  taxation  where  found,  irreapectm  of  the 
domicil  of  the  owner."  New  Orleans  0.  Stem- 
pel.  175  U.  S.  309. 

6.  Plaeo  of  Taxing  Eharos  of  Atoek  — OfMnl 
Bale  —  Alabama.  —  State  v.  Kidd,  135  Ala.  4i3> 
aMrmed  188  U.  S.  730. 
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has  paid  a  tax  on  its  property  or  the  capital  stock,  or  both ;  '  but  some  of  the 
states  exempt  such  shares  from  taxation  when  they  are  taxed  in  the  state 
where  the  corporation  is  located.'  By  the  preponderance  of  authority,  also, 
the  fact  that  the  corporation's  capital  stock  and  property  are  exempt  from 
taxation  is  held  not  to  afifect  the  application  of  this  rule.*  This  is  true 
because  the  capital  stock  and  the  shares  are  distinct  properties.^ 

TucMtoa  of  Vkum  When  Oo4mtios  Zi  LoMtsd.  —  The  general  rule  that  personal 
property  has  no  permanent  situs  of  its  own,  but  follows  the  person  of  the 
owner,  is  said  to  be  one  of  convenience  only,  and  there  is  no  constitutional 
prohibition  on  the  legislature  to  change  the  rule  by  providing  for  the.  taxing 
of  shares  of  stock  at  the  place  where  the  corporation- is  located  without  regard 
to  the  residence  of  the  owner  of  such  shares.* 

(2)  Shares  in  National  Banks  —  (a)  In  Geawitl.  —  Congress  has.  placed 
national  bank  shares  under  the  taxing  power  of  the  state  wherein  the  bank  is 
located,  and  the  taxation  of  such  shares  elsewhere  is  prohibited.  It  is  pro- 
vided that  each  state  may  determine  and  direct  the  manner  and  place  of 
taxing  the  shares  of  national  banking  associations  located  within  the  state, 
subject  to  two  restrictions,  one  of  which  is  that  the  shares  of  any  national 


Illinois.  —  Greenleaf  v.  Board  of  Review,  184 
111.  226,  75  Am.  St.  Rep.  168. 

Indiana.  —  Evansville  v.  Hall,  14  Ind.  37; 
Conwell  V.  Connersville,  15  Ind.  150,  distin- 
guishing State  V.  Hamilton,  5  Ind.  310;  Seward* 
V.  Rising  Sun,  79  Ind.  351.  See  also  Powell  v. 
Madison,  »i  Ind.  335 ;  Madison  v.  Whitney,  21 
Ind.  ail. 

Kansas.  —  Griffith  v.  Watson,  19  Kan.  23. 

Maryland.  —  Appeal  Tax  Ct.  v.  Gill,  50  Md. 
377;  Baltimore  v.  Hussey,  67  Md.  112.  '  This 
case  was  concerning  obligations  of  the  city  of 
Baltimore  called  city  stock. 

Massachusetts.  —  Dwight  v.  Boston,  12  Allen 
(Mass.)  316,  90  Am.  Dec.  149;  Great  Barring- 
ton  V.  Berkshire  County,   16   Pick.  (Mass.) 

Michigan.  —  Howell  v.  Castopolis,  35  Mich. 
471 ;  Bacon  v.  State  Tax  Com'rs,  106  Mich,  as, 
86  Am.  St.  Rep.  s^A. 

MissoMri.  ~  Ogdca  v.  St.  Joseph,  90  Mo.  522. 

Ntw  Hampshire.  —  See  Nashua  Sav.  Bank  v. 
Nashua,  46  N.  H.  389. 

Ntpi  Jtrsty.  —  State  v.  Branin,  33  N.  J.  L. 
484;  State  V.  Bentley,  33  N.  J.  L.  $32;  Newark 
Gty  Bank  v.  Assessor,  30  N.  J.  L.  13. 

North  Carolina.  —  Worth  v.  Ashe  County,  8a 
N.  Car.  420,  33  Am.  Rep.  692,  90  N.  Car.  409. 

Ohio.  —  Bradley  v.  Bander,  36  Ohio  St.  28,  38 
Am.  Rep.  547;  Worthington  v.  Sebastian.  25 
Ohio  St.  I ;  Lander  v.  Burke,  65  Ohio  St.  532. 

Pennsylvania.  ~~  Wfaitesell  v.  Northampton 
County,  49  Pa.  St  526;  McKeev  v.  Northamp- 
ton County,  49  Pa.  St.  519.  88  Am.  Dec.  515; 
Strong  V.  O'Donnell.  to  Phila.  (Pa.)  S75>  31 
Leg.  Int.  (Pa.)  269. 

Rhode  Island.  —  Dyer  v.  Oibome.  11  R.  I. 
3ai,  23  Am.  Rep.  460. 

Tennessee.  —  Union  Bank  v.  State,  9  Yerg. 
(Tenn.)  490 ;  Nashville  v.  Thomas,  s  Coldw. 
(Tenn.)  600. 

1.  Greenleaf  v.  Board  of  Review,  184  III.  aa£, 
75  Am.  St.  Rep.  168;  Seward  v.  Rising  Sun,  79 
Ind.  351,  13  Am.  &  Eng.  R.  Cas.  315;  Cook  r. 
Burlington,  59  Iowa  251,  44  Am.  Rep.  679; 
Dwight  V.  Boston,  12  Allen  (Mass.)  316,  9^  Am. 
Dec.  149;  Bacon  v.  State  Tax  Com'rs.  126  Mich. 
»»,  86  Am.  St.  Rep.  5^4;  Ogden  p,  St.  Joseph, 
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go  Mo.  522;  Bradley  v.  Bander,  36  Ohio  St.  28, 
38  Am.  Rep.  547;  Dyer  v.  Osborne,  11  R.  I. 
321,  23  Am.  Rep.  460;  Memphis  v.  Ensley,  6 
Baxt.  (Tenn.)  553,  32  Am.  Rep.  53a.  See  Sute 
Bank  v.  Richmond,  79  Va.  113.  See  also  infra, 
this  title.  Double  Taxation. 

5.  Lockwood  V.  Weston,  61  Conn.  211 ;  Smith 
V.  Exeter,  37  N.  H.  556 ;  De  Baun  v.  Smith,  55 
N.  J,  L.  no;  Cuyahoga  County  v.  Brush,  9  Ofaio 
C;r.  Dec.  859 ;  Hubbard  v.  Brush,  61  Ohio  St. 
252 ;  Lander  v.  Burke,  6s  Ohio  St.  532. 

8.  Immaterial  Whether  Capital  Btook  or  Prop- 
er^ It  Exutyt.  —  See  the  title  Exiwptions 
(paou  Taxation),  vol.  12,  pp.  356,  357. 

4.  Capital  Btook  and  Bhana  Are  IMttlnot  Prop* 
«rtl«S. —  See  infra,  this  title,  Taxation  of  Shares 
of 'Stock  —  In  General;  Double  Taxation. 

That  the  Capital  8t«ek  of  a  Corporation  It  811b- 
jsot  to  Taxation  only  in  the  state  of  the  corpora- 
tion's domicil,  see  Foster-Cherry  Commission 
Co.  V.  Caskey,  66  Kan,  600. 

6.  I^eoial  flltu  Kay  Be  GlveA  to  flbam  of  Stock 
ftw  Po^OMl  of  Tazation.  —  Tafq>an  c  If  erchants' 
Nat.  Bank,  19  Wall.  (U.  S.)  490;  Mendota  Pint 
Nat.  Bank  v.  Smith,  65  111.  44 ;  Danville  Bank- 
ing, etc.,  Co.  V.  Parks,  88  III.  1 70 ;  Faxton  V. 
McCosh,  12  Iowa  527;  Baltimore  v.  Baltimore 
City  Pass.  R.  Co.,  57  Md.  31;  American  Coal 
Co.  V.  Allegany  County,  59  Md.  185 ;  Cony  f . 
Baltimore,  96  Md.  310;  Bradley  f.  Bander,  36 
Ohio  St.  28,  38  Am.  Rep.  547 :  Wiley  v.  Salis- 
bury, 1 1 1  N.  Car.  397 ;  Nashville  v.  Thomas,  5 
Coldw.  (Tenn.)  600;  Union  Bank  v.  Richmond, 
94  Va.  316;  Abingdon  Bank  v.  Washington 
County,  88  Va.  293. 

Biitlnetioa  Bet^ween  Foreign  Shareholders  and 
Bondholders. The  attitude  of  a  holder  of 
shares  of  capital  stock  is  quite  other  than  that 
of  a  holder  of  bonds,  towards  the  corporation 
which  issued  them.  While  the  bondholders  are 
simply  creditors,  whose  concern  with  the  corpo- 
ration is  limited  to  the  fulfilment  of  ito  par- 
ticular oUigation,  the  shareholders  arc  persona 
who  are  interested  in  the  operation  of  the  cor- 
porate property  and  franchises,  and  their  shares 
actually  represent  undivided  interests  in  the  cor- 
porate enterprise."  Matter  of  Bronson,  150  N. 
Y.  I,  55  Am.  St.  Rep.  632- 
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banking  association  owned  by  nonresidents  of  any  state  shall  be  taxed  in  the 
city  or  town  where  the  bank  is  located,  and  not  elsewhere.  Consequently 
shares  of  stock  in  a  national  banking  association  cannot  be  taxed  by  any  state 
except  that  within  which  the  bank  is  located.^ 

(b)  HiBtory  of  OoBgrMHoBti  UtUlMtinm.  —  Soon  after  the  passage  of  the  act  per- 
mitting the  states  to  tax  national  bank  shares,  a  controversy  arose  as  to  the 
true  meaning  of  the  clause  of  the  statute  which  permitted  shares  to  be  taxed 
under  state  authority  "at  the  place  where  the  bank  is  located  and  not  else- 
where." In  some  of  the  states  it  was  held  that  the  restriction  confined  the 
exercise  of  the  taxing  power  to  the  town  or  district  in  which  the  corporation 
conducted  its  business,  while  in  others  it  was  decided  tQ  apply  to  the  state 
and  not  to  any  of  its  territorial  divisions,  and  that  such  tax  could  be  assessed 
upon  a  resident  stockholder  at  the  place  of  his  residence  wherever  it  might  be 
within  the  state.  The  controversy  was  solved  by  an  amendatory  act  declaring 
the  word  "place"  to  mean  the  state  wherein  the  bank  is  located.* 

(a)  Oporation  and  Sflbet  of  Aoti  of  Oongrtn.  —  The  effect  of  the  Acts  of  Congress, 
in  the  case  of  nonresidents,  is  to  sever  the  stock  as  property  from  the  person 
of  the  owner,  for  the  purposes  of  taxation,  and  to  impart  to  it  a  new  1^ 
situs,  that  of  the  bank  itself.  Unless  the  shares  of  nonresidents  are  taxed 
at  the  place  where  the  corporation  is  located,  they  are  beyond  the  reach 
of  the  taxing  power  of  the  state.  By  affixing  to  the  property  of  the  non- 
resident shareholder  the  situs  of  the  bank  itself,  his  interest  is  subjected  to 
the  exercise  of  the  taxing  power.* 

(d)  BMldont  Ownrai.  —  In  regard  to  residents  of  a  state  owning  shares  in 
national  banks  located  within  its  borders,  it  is  held  that  the  shares  may  be 
assessed  under  the  Act  of  Congress,  either  at  the  place  where  such  owners 
reside  or  at  the  place  where  the  bank  is  located,  as  the  legislature  of  the  state 
may  elect.* 

(•)  Vonroddeitt  Ownon.  —  The  requirement  that  shares  in  national  banks  must 
be  taxed,  if  at  all,  in  the  city  or  town  where  the  bank  is  located,  restricts  a 
state  to  the  place  designated  only  in  regard  to  nonresident  owners.* 

1.  Plaoe  of  Taziiig  Hational  Bank  Sharai  —  is  assessed  on  other  moneyed  capital  in  the 

United  States.  —  U.  S.  Rev.  Stat.,  9  5219;  Tap-  hands  of  individual  citizens  of  such  state.  Rev. 

pan  V.  Merchants'  Nat  Bank,  19  Wall.  (U.  S.)  Stat.  U.  S.,  9  5219;  Illinois  Nat.  Bank  v.  Kio- 

490.  sella,  301  III.  31.    See  also  infra,  this  title, 

Alabama.  —  Mclver  v.  Robinson,  53  Ala.  456 ;  Tajtation  of  Shares  of  Stock  —  Taxation  of 

National  Commercial  Bank  v.  MoUle,  6a  Ala.  National  Bank  Shares. 

384,  34  Am.  Rep.  15.  9.  ffiitory  of  CoDsnioloaal  Lagidatloo.— Tv- 

Arigona.  —  National   Bank   v.   Long,    (Ariz.  pan  v.  Merchants'  Nat.  Bank,  19  Wall.  (U.S.) 

>S99)  57  Psc.  Rep.  639.  490;   Buie  v.  Fayetteville,  79  N.  Car,  3671 

Illinois.  —  Mendota  First  Nat  Bank  V.  Smith,  Strong  v.  O'Donnell,  10  Phila.  (Pa.)  575.  3' 

65  III.  44;  Illinois  Nat  Bank  v.  Kinsdla,  301  Leg.  Int  (Pa.)  369;  Mendou  First  Nat  Baok 

III:  31.  V.  Smith,  65  111.  44. 

Michigan. — Howell  v.  Cassopolis,  35  Mich.  471.  8.  Tappan  v.  Merchants'  Nat.  Bank,  19  Wall 

New  Jersey.  —  State  v.  Newark,  39  N.  J.  L.  (U.  S.)  490;  Baie  v.  Fayetteville,  79  N.  Car. 

380,  40  N.  J.  L.  558 ;  Do  Baun  v.  SmiUi,  55  N.  J.  367 ;  Strong  v.  O'Donnell,  10  Phila.  (Pa.)  S7S. 

L.  110;  Orange  Nat.  Bank  v.  Williams,  58  N.  31  Leg-  Int.  (Pa.)  369.   See  also  Uendota  Firrt 

J.  L.  45 ;  Crossley  v.  Township  Committee,  63  Nat.  Bank  v.  Smith,  65  III.  44. 

N.  J.  L.  583.  A.  Boaidont  Sharoholdaia.  —  Buie  v.  Faj>ette- 

Ne-w  York.  —  Williams  v.  Weaver,  75  N.  Y.  ville,  79  N.  Car.  367,  distinguishing  Kyle  f- 

30;  New  York  v.  McLean,  170  N.  Y.  374.  Fayetteville,  75  N.  Car.  445.    See  also  Tappan 

North  Carolina.  —  Buie  v.  Fayetteville,  79  N.  v.  Merchants'  Nat  Bank,  19  Wall.  (U.  S.)  49«; 

Car.  367,  distinguishing  Kyle  v.  Fayetteville,  75  Mendota  First  Nat.  Bank  v.  Smith,  6s  HI- 

N.  Car.  445.    See  also  Worth  v.  Ashe  Coun^,  Strong  v.  O'Donnell,  10  Phila.  (Pa.)  57S>  3' 

83  N.  Car.  430,  33  Am.  Rep.  692.  Lev.  Int.  (Pa.)  360. 

Pennsylvania.  —  Strong  v.   O'Donnell,   10  0.  Flaoo  (rf  Taxing  Bharaa  of  VoiraddRili. — 

Phila.  (Pa.)  575,  31  Leg.  Int.  (Pa.)  369.  Kyle  v.  Fayetteville,  75  N.  Car.  445. 

Tennessee.  —  Nashville  v.  Thomas,  s  Coldw.  guished  Buie  v.  Fayetteville,  79  N.  Car.  367. 

(Tenn.)  600.                   -  See  also  Strong  v.  O'Donnell,  10  Phila.  (P«-) 

The  Other  Boitrletlan  is  that  the  taxation  of  575,  jt  Lefr.  Int  (Pa.)  969;  Howdl  v.  Cauih 

^cb  fharea  shall  not  be  at  a  greats  fate  than  poMs.  3^  M'^-  471; 
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3.  Real  Property.  — The  realty  of  a  corporation  is  generally  taxable  where 
it  is  situated.    Express  statutory  provisions  sometimes  provide  for  this.' 

T.  Elbments  07  Taxable  Value  —  1.  Enomeration  o£  —  In  corporations 
many  elements  of  taxabk  value  may  be  found,  among  which  are  fiancLises, 
capital  stock  in  the  hands  of  the  corporation,  shares  of  capital  stock  in 
the  hands  of  the  individual  stockholders,  and  corporate  property.  Each 
of  these  may  be,  under  certain  circumstances,  an  appropri£tte  subject  of 
taxation.* 

2.  Element  Taxed  DistingniBhed  from  Means  Adopted  to  Meainre  Taxes.  — 

Taxes  may  be  measured  by  reference  to  business  done,  income,  indebtedness, 
dividends,  and  many  other  standards.  From  these  standards  or  means  of 
measuring  taxes,  the  elements  taxed  are  to  be  distinguished.  Thus  in  ques- 
tions arising  under  statutes  imposing  a  tax  on  corporate  franchises,  it  has 
been  important  to  distinguish  between  the  mode  adopted  for  measuring  the 
tax  and  the  thing  taxed,  whether  the  tax  is  imposed  on  the  corporate  prop' 
erty  or  on  the  franchise.  If  the  tax  is  on  the  corporate  property  as  distin- 
guished from  the  franchise,  the  particular  statute  imposing  it  may  be  subject 
to  certain  constitutional  provisions,  but  if  the  tak  is  imposed  on  the  franchise 
and  measured  by  certain  standards  which  may  be  in  themselves  property,  the 
statute  may  not  be  subject  to  constitutional  provisions  relating  to  property 
taxation.' 

3.  Corporation  Not  Taxable  as  Owner  on  Value  of  IndebtedneBs.  —  Debts  owing 
by  corporations,  like  debts  owing  by  individuals,  are  not  the  property  of  the 
debtors,  and  it  would  therefore  follow  that  a  corporation  cannot  be  taxed  on 
the  value  of  the  debts  which  it  owes,  as  the  owner.*  But  a  corporation  may 
be  required  to  deduct  a  state  tax  on  corporate  bonds  from  interest  paid  to  its 
bondholders,  if  the  latter  are  within  the  state's  jurisdiction.*  It  may  be 
within  the  power  of  a  state  to  impose  a  tax  on  a  resident  debt  due  a  non- 
resident creditor.  It  has  been  declared  that  power  over  the  person  of  the 
debtor  confers  jurisdiction.  Consequently,  it  has  been  held  that  a  state  may 
rightfully  impose  a  succession  tax  on  debts  owed  by  its  citizens.* 

1.  BmI  Eitat«  of  Corpwation  Astened  Wh«re  Tu  Held  to  B«  on  TraneUM  and  Kot  on  Coal 

Sitiutted.  —  Paris  V.  Norway  Water  Co.,  85  Me.  Xlnod. —  In  Kittanning  Coal  Co.  v.  Com.,  79  Pa. 

330,  35  Am.  St.  Rep.  371 ;  Salem,  Iron  Factory  St.  100,  a  tax  at  the  rate  of  three  cents  on  each 

Co.  v.  Danvere,  10  Mass.  514;  Nashua  Sav.  and  every  ton  of  twenty-two  hundred  and  forty 

Bank  v.  Naahua,  46  N.  H.  389 ;  Mohawk,  etc.,  R.  pounds  of  coal  mined  or  purchased  by  coal 

Co.  V.  Chite,  4  Paige  (N.  Y.)  384.  companies  was  decided  to  be  a  tax,  not  on  die 

?Imw  of  Taxing  B«al  Property  Chnerally.  —  coal  mined,  but  on  the  franchise  or  right  of  the 

See  the  title  Taxation,  ante,  p.  567.  company  to  mine  measured  Ysy  the  amount  of  its 

8.  Corpnate  Elements  of  Taxable  Talne.  —  business. 

In  Tennessee  v.  Whitworth,.  117  U.  S.  129,  29  4.  As  Bearing  os  This  Proposition,  see  State 

Am.  &  Eng.  R.  Cas.  205,  the  corporate  elements  Tax  on  Foreign-held  Bonds,  ig  Wall.  (U.  S.) 

of  taxable  value  enumerated  in  the  text  were  300.   This  case  did  not  hold  that  a  corporation 

stated  by  Chief  Justice  Waite,  who  has  been  could  not  be  taxed  on  its  debts,  though  the 

quoted  in  the  following  cases':  Owensboro  Nat.  court,  in  effect,  so  stated  in  the  opinion.  See 

Bank  v.  Owensboro,  173  U.  S.  664;  Bank  of  also  Porter  v.  Rockford,  etc.,  R.  Co.,  76  111.  561. 

Commerce  v.  Tennessee,  161  U.  S.  134;  New  In  Blackstone  v.  Miller,  188  U.  S.  189,  the 

Orleans  v.  Houston,  119  U.  S.  365;  Louisville,  court  said,  concerning  State  Tax  on  Foreign- 

etc.,  R.  Co.  V.  Wright,  116  Fed.  Rep.  66q  \  Ten-  held  Bonds,  above  cited,  speaking  through  Mr, 

nessee  v.  Bank  of  Commerce,  53  Fed.  Rep.  735;  Justice  Holmes,  that  the  decision  "has  been  cut 

State  V.  Travelers  Ins.  Co.,  73  Conn.  255 ;  also  down  to  its  precise  point  by  later  cases." 

in  the  dissenting  opinions  in  Hancock  v.  Singer  5.  Corporation  Seqnired  to  Pay  State  Tax 

Mfg.  Co.,  62  N.  J.  L.  389 ;  Bacon  v.  State  Tax  ,  Deduoting  Same  from  Interestlhie  Domastio  Bond- 

Com'rs,  126  Mich.  32,  86  Am.  St.  Rep.  524.   See  hoUen. —  Com.  v.  Delaware  Div.  Canal  Co.,  123 

also  Farrington  v.  Tennessee,  95  U.  S.  679;  Pa.  St.  594;  Com.  v.  Lehigh  Valley  R.  Co., 

Ottawa  Glass  Co.  v.  McCaleb,  81   111.  556;  129  Pa.  St.  429  ;  Com.  v.  New  York,  etc.,  R.  Co., 

Worth  f.  Wilmington,  etc.,  R.  Co.,  89  N.  Car.  129  Pa.  St.  463,       Am.  St.  Rep.  724;  Com.  V. 

291,  45  Am.  Rep.  679;  Louisville,  etc.,  R.  Co.  v.  Pennsylvania  Salt  Mfg.  Co.,  145  Pa.  St.  53. 

State.  8  Heisk.  (Tenn.)  663-  6.  Power  of  State  to  Impose  Snooesslon  Tax  on 

8.  Keaas  of  Xeasnrln^  Tax  Sistlngolshed  from  Debts  Owed  by  Its  Citliens.  —  Blackstone  v. 

Element  Taxed.  —  See  infra,  this  title,  Fran-  Miller,  188  U.  S.  189.    See  generally  the  title 

ghift  Toff  —  Pittinptiihed  from  Property  Tax.  SuccBSSIOK  Taxes,  ante,  p.  337. 
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TL  Fbahchisz  Tax  —  1.  Taxability  of  Franchises  —  a.  Generally.  — 
Unless  exempted  in  terms  which  amount  to  a  contract,  the  privileges  and 
franchises  of  a  private  corporation  are  as  much  a  legitimate  subject  of  taxation 
as  other  taxable  subjects  which  are  within  the  sovereign  power  of  the  state. 
The  authority  of  the  state  to  tax  corporate  franchises  is-  independent  of  the 
federal  government,  and  is  unaffected  by  the  fact  that  the  corporation  has  or 
has  not  made  investments  in  federal  securities.^  But  corporate  franchises 
granted  by  Congress  are  not  taxable  by  state  authority  without  the  consent  of 
Congress." 

b.  Franchises  of  National  Banks.  —  National  banks,  being  instru- 
ments of  the  federal  government,  created  for  carrying  into  effect  national 
powers  granted  by  the  Federal  Constitution,  are  not  subject  to  state  taxation 
on  their  franchises  or  business.' 

2.  Heasttrement  of  Franchue  Taxes.  —tThe  amount  of  a  franchise  tax  on  a 
corporation  may  be  graduated  or  measured  by  an  appraisal  of  the  whole  or 
any  portion  of  its  property,  or  by  tlje  amount  of  its  business.*  For  example, 
franchise  taxes  may  be  measured  by  dividends;*  by  the  amount  of  the 


■  1.  Tiubility  o(  FmidilsN  —  United  Stattt. 
—  Savings  Soc.  v.  Cbite,  6  Wall.  {U.  S.)  594; 
Provident  Inst.  v.  Massschasetts,  6  Wall,  (U. 
S.)  611 ;  Hamilton  Mfg.  Co.  v.  Massachusetts,  6 
Wall.  (U.  S.)' 6z2;  Delaware  Railroad  Tax, 
18  W«ll.  (U.  S.)  206;  North  Missouri  R. 
Co.  V.  Maguire,  20  Wall.  (U.  S.)  46:  At- 
lantic, etc.,  Tel.  Co.  tf.  Philadelphia,  190  U.  5. 
t6o. 

Kentucky.  —  Henderson  Bridge  Co.  v.  Negley. 
(Ky.  1901)  63  S.  W.  Rep.  989;  South  Coving- 
ton, etc.,  St.  R.  Co.  V.  Bellevue,  105  Ky.  283 ; 
Latonia  Agricultural,  etc.,  Ahoc.  v.  Donnelly, 
106  Ky.  325. 

Massachusetts.  —  Gleason  tr.  McKay,  134 
Mass.  419. 

Sew  Jersey.  —  State  Board  of  Abmuots  v. 
Central  R.  Co.,  48  N.  J.  L.  146.. 

Ohio.  —  Southern  dim  Co.  v.  Laylin,  66  Ohio 
St.  S78. 

Pennsylvania.  —  Philadelphia  Contribution- 
ship,  etc,  -v.  Com.,  98  Pa.  St.  48. 

Texas.  —  Southwestern  Tel.,  etc,  Co.  v.  San 
Antonio,  (Tex.  Gv.  App.  1903)  73  S.  W.  Rep. 
859. 

Washineton.  —  Commercial  Electric  light, 
etc.,  Co.  V.  Judson,  21  Wash.  49;  Edison  Elec- 
tric Illuminating  Co.  v.  Spokane  County,  aa 
Wash.  169;  Chebalis  Boom  Co.  v.  Chehalis 
County.  24  Wash.  135. 

FranoUsos  Deemed   Property.  —  See  Frah- 

CIIISES,  vol.  14,  p.  6. 

Bzemptiott  of  Corporatloni  from  Taxation.  — 

See  the  title  Exemptions  (frou  Taxation), 
vol.  12,  p.  3s6. 
Initiative  IHaoretion  in  Levyijig  TnuuUae 

—  California  v.  Central  Pac.  R.  Co.,  127 
U.  S.  I ;  Home  Ins.  Co.  v.  New  York,  134  U.  S. 
594,  29  Am.  &  Eng.  Corp.  Cas.  S7S :  State  v. 
Maine  Cent.  R.  Co.,  7A  Me.  376 ;  Standard  Un- 
derground Cable  Co.  V.  Atty.-Gen.,  46  N.  J.  Eq. 
270.  19  Am.  St.  Rep.  3q4 ;  State  v.  Franklin 
County  Sav.  Bank,  etc.,  Co.,  74  Vt.  246. 

FraneUie  Tauble  Even  If  Kethed  of  Asaees- 
ment  Ii  Vet  Preierlbed. —  Commercial  Electric 
Light,  etc,  Co.  v.  Judson,  31  Wash,  49;  State 
r.  Anderson.  00  Wis.  sso- 

The  CenttitDtional  Proviaieni  BeqnUiag  Equal- 
ity in  the  taxation  of  property  "  do  not  abridge 


or  ^>ply  to  the  legialative  power  of  indirect  tax- 
ation by  taxes  on  franchises,  privileges,  trades, 
and  occupations."  Standard  Underground  Cable 
Co.  V.  Atty.-Gen.,  46  N.  J.  Eq.  370.  19  Am.  St. 
Rep.  394. 

0.  Bute  Cannot  Tax  Franchise  Granted  by  Cen- 
gress  Witbont  Its  Consent.  —  California  v.  Cen- 
tral Pac  R.  Co.,  127  U.  S.  I,  33  Am.  ft  Eng.  R. 
Cas.  451.  See  Henderson  Bridge  Co.  v.  Ken- 
tucky, 166  U.  S.  150;  Atlantic,  etc.  Tel.  Co.  v. 
Philadelphia,  190  U.  S.  160.  See  also  infra, 
this  section.  Franchises  of  National  Banks,  and 
the  title  Occupation,  Busihisi,  and  Piivilegs 
Taxes,  vol.  21,  p.  778. 

*'  The  Property  of  a  Corporation  of  the  United 
States  might  be  taxed,  though  its  franchises,  as 
for  instance  its  corporate  capaci^  and  its  power 
to  transact  its  appropriate  business  and  charge 
therefor,  could  not  be."  Central  Pac  R.  Co.  o. 
California,  i6s  U.  S.  9i< 

8.  Franebtses  and  Baslnsss  of  Hatleaal  Beaks 
Kot  Bobjeot  to  Btats  Taxation.  —  Owensboro 
Nat.  Bank  v.  Owensboro,  173  U.  S.  664;  Louis- 
ville Third  Nat.  Bank  v.  Stone,  174  U.  S.  432: 
Louisville.  V.  Third  Nat.  Bank,  174  U.  S.  4JS: 
Louisville  v.  Citizens  Nat.  Bank,  174  U.  S.  436; 
M'Culloch  V.  Maryland,  4  Wheat.  (U.  S.) 
316;  Oabom  v.  U.  S.  Bank,  9  Wheat.  (U.  S.) 
738;  Stapylton  v.  Tbaggard,  (C.  C.  A.)  91  Fed. 
Rep.  93 ;  Graves  County  v.  Mayfield  First  Nat 
Bank,  loS  Ky.  194;  Owen  County  Ct.  v.  Farm- 
ers' Nat.  Bank,  (Ky.  1900)  59  S.  W.  Rep.  7> 
See  also  the  title  Occupation,  Business,  an 
Fbivileck  Taxes,  vol.  21,  p.  778. 

Btato  Tax  on  PresUents  of  Hatioaal  Banks  Vi- 
avtliorlsad. — Linton  v.  Cbilds,  105  Ga.  567. 

4.  Koasamnont  of  Traadilse  Tax. —  State  v. 
Maine  Cent.  R.  Co.,  74  Me.  376. 

Taloation  of  Franehloe  Apart  from  Prupsrti  «f 
Corporation. —  Wilmington,  etc.,  R.  Co.  v.  Bnms- 
*  wick  County,  73  N.  Car.  10 ;  Richmond,  etc.,  R. 
Co.  t'.  Brogden,  74  N.  Car.  707. 

Limitations  In  Ohio  on  Power  of  LefUatare  to 
Tax  FrsBOhiset. —  Southern  Gum  Co.  v.  Laylin, 
66  Ohio  St.  578. 

6.  Dividends.  —  People  v.  Albany  Ins.  Co.,  9a 
N.  Y.  458.  I  Am.  £  Eng.  Corp.  Cas.  466 ;  Peoide 
V.  Home  Ins.  Co..  92  N.  Y.  328,  3  Am.  ft  Eng. 
Corp.  Cas.  363. 
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capital  stock;'  by  the  amount  of  the  capital  stock  employed  within  the 
state ;  *  by  the  paid-up  capital  stock ; '  by  ascertaining  the  value  of  the  capital 
stock  aad  deducting  the  value  of  the  tangible  property  assessed  in  the  state;* 
by  the  extent  of  the  business  transacted;*  by  the  net  earnings;*  by  the 
earning  capacity  of  the  franchise;'  by  the  gross  receipts;."  by  the  amount 
of  deposits; f  by  the  aggregate  market  value  of  the  shares,  less  the  value  of 
real  and  personal  property;  by  a  percentage  on  the  excess  of  the  market 
value  of  stock  over  the  value  of  real  estate  and  machinery;  "  by  the  value  of 
life-insurance  policies  in  force;      or  by  the  number  of  tons  of  coal  mined." 

3.  Pistingoiihed  from  Property  Tax.  ^  It  is  necessary  to  make  the  important 
distinction  between  those  taxes  which  are  franchise  taxes,  and  those  which 
are  taxes  on  property,  in  respect  to  both  the  mode  of  levy  and  the  basis 
prescribed  for  computing  the  amtmnt.'* 

TH.  CAflTAl.  Stoox  Tax  — 1.  U  f«neral.  —  Since  the  capital  stock  of  a 
corporation  is  a  distinct  property  bemnging  to  the  corporation  as  a  legal 


1,  Amoaot  of  Ctpltol  Rook. —  Com.  v.  Lan- 
caster Sav.  Bonk,  123  Mass.  493;  People's 
Invest.  Co.  v.  State  Board  of  Assessors,  66  K. 

J.  L.  17s. 

Undar  •  itttttte  pnvi^nff  that  in  taxras  cer- 
tain corporations  the  aggregate  value  of  the 

shares  of  the  capital  stock  should  be  taken  as  the 
basis  of  assessment,  it  was  held  that  proposed 
but  unissued  new  shares  could  not  be  included 
in  estimating  the  valae.  B<wton,  etc.,  R.  Co.  v. 
Com.,  157  Mass.  68. 

t.  Amount  of  Capital  Stook  Employed  In  St&U. 
—  People  V.  Roberts,  30  N.  Y.  App.  DJv.  150, 
affirmed  157  N.  Y.  677;  People  v.  Knight,  173 
N.  Y.  ass. 

8.  Pktd-vp  Otpital  Btook.— Phoenix  Carpet 
Co.  V.  State,  118  Ala.  143,  ja  Am.  St.  Rep. 

143- 

4.  Dadaotlsg  Assssasd  Tangible  Property  from 
Talno  of  Capital  Stook,—  State  Railroad  Tax 
Cases,  93  U.  S.  57s ;  Porter  v.  Rockford,  etc.,  R. 
Co.,  76  III.  561 ;  Ottawa  Glass  Co.  v.  McCaleb. 
81  111.  556;  LouisviUe  R.  Co.  v.  Com.,  los  Ky. 
710. 

8.  BztOBt  of  SosIneM  Transacted. —  Com.  v. 
Lancaster  Sav.  Bank,  123  Mass.  493> 

6.  Tot  Barnings. —  Philadelphia  Contribution- 
^ip,  etc,  V.  Com.,  98  Pa.  St.  48. 

T.  garnlng  Capooity  of  Tranohlte.  —  Roche- 
blave  Market  Co.  v.  New  Orleans,  (La.  1903) 
34  So.  Rep.'  66s* 

Otbw  Bl«n«ti  Kay  S*  QoMldmd. —  Crescent 
Gty  R.  Co.  t>.  Assessors,  51  La.  Ann.  335;  St. 
Charles  St.  R.  Co.  v.  Assessors,  $1  La.  Ann. 
4S9- 

8.  OrOSf  Beceipts.  —  State  Tax  on  Railway 
Gross  Receipts,  15  Wall.  (U.  S.)  284;  State  v. 
Philadelphia,  etc.,  R.  Co.,  45  Md.  361,  24  Am. 
Rep.  511  ;  Cumberland,  etc.,  R.  Co.  v.  Maryland, 
03  Md.  668 ;  State  v.  U.  S.  Fidelity,  etc.,  Co.,  93 
Hd.  314;  Paterson,  etc..  Gas,  etc.,  Co.  v.  State 
Board  of  Assessors,  (N.  J.  1903)  54  Atl.  Rep. 
246. 

9.  Amount  of  Deposits. —  Savings  Soc,  v.  Coite, 
6  Wall.  CU..S.)  594;  Provident  Inst.  v.  Maasa- 
chusetts,  6  Wall.  (U.  S.)  611 ;  Cora.  v.  Beople's 
Five  Cents  Sav.  Bank,  5  Allen  (Mass.)  438; 
Com.  V.  Lancaster  Sav,  Bank,  123  Mass.  493; 
State  V.  Bradford  Sav.  Bank,  etc.,  Co.,  71  Vt. 
a34- 

10.  Valve tfttsTW.— San  Jose  Gas  Co.  v. 


January,  57  Cal.  614;  Spring  Valley  Water 
Works  If.  Schottler,  62  Cat.  69. 

11.  Bzoeoi  of  Karkot  Tains  of  Stook  over  Talae 
«(  Baal  Bstattand  Xaohlnery. —  Hamilton  Mfg. 
Co.  o.  Massachusetts,  6  Wall.  (U.  S.)  63a, 
aJHrming  la  Allen  (Mass.)  30a;  Com.  v.  Loweli 
Gas  Light  Co.,  i»  Allen  (Maas.)  73.  See  also 
Worcester  v.  Board  of  Appeal,  (Mass.  1904)  69 
N.  E.  Rep.  330. 

19.  Talne  of  I4fo-f nsuranos  Policies.  —  Connecti- 
cut Mut.  L.  Ins.  Co.  V.  Com.,  133  Maas.  161. 

13.  Number  of  Tons  of  Coal  Viasd. —  Kittan- 
ning  Coal  Co.  v.  Com.,  79  Pa.  St.  100. 

14.  nanohlwTasflBlMiitlnKnidMdflrom  Property 
Taxes. —  Provident  Inst.  v.  Massachusetts,  6 
Wall.  (U.  S.)  6ti,  distinguished  in  State  v. 
Stonewall  Ins.  Co.,  89  Ala.  335.  In  this  case  it 
was  held  that  a  tax  based  upon  the  average 
amount  of  deposits  was  a  franchise  tax.  See 
also  State  v.  Bradford  Sav.  Bank,  etc„  Co.,  71 
Vt.  334 ;  Home  Ins.  Co.  v.  New  York,  134  U.  S. 
594,  29  Am.  &  Eng.  Corp,  Cas.  575. 

"Owliv  to  the  miBenlty  of  pUtinpiisUBg  Be- 
tweea  the  Capital  and  the  Freperty  in  Whleh  It  It 
Invested,  tests  for  determining  whether  a  tax 
ia  on  the  property  or  the  franchises  may  be 
regarded,  generally,  uncertain  and  unsatisfac- 
tory; yet  its  determination  is  often  necessary, 
for,  if  a  franchise  tax,  the  property  in  which 
the  capital  is  invested  becomes  immaterial. 
The  usual  and  most  certain  test  is.  whether 
the  tax  is  upon  the  capital  stock,  eo  nomine, 
without  regard  to  its  value,  or  at  its  sssessed 
valuation  in  whatever  it  may  be  invested;  if 
the  former,  it  is  a  franchise  tax;  if  the  latter, 
a  tax  upon  the  property."  State  v.  Stonewall 
Ins.  Co.,  89  Ala,  335,  See  also  Phcenix  Carpet 
Co.  V.  State,  118  Ala,  143  72  Am.  St  Rep.  143- 
Tax  Edd  to  Be  on  Fraiwhlie  and  Kot  Property, 
—  Savings  Soc  v.  Coite,  6  Wall.  (U.  S.)  S94; 
Provident  Inst.  v.  Massachusetts.  6  WalJ.  (U. 
S.)  611;  Hamilton  Mfg.  Co.  v.  Massachusetts, 
6  Wall.  (U.  S.)  633;  Home  Ins,  Co.  v.  New 
York,  134  U.  S.  594;  Phcenix  CarT>pt  Co.  v. 
State,  118  Ala,  143.  7^  Am,  St.  R-i.  143; 
State  V.  Maine  Cent.  R.  Co..  74  Me.  176; 
Standard  Underground  Cable  Co.  v.  Atty.-Gen., 
46  N.  J.  L.  Eq.  270,  IQ  Am.  St.  Rep.  394: 
Marsden  Co.  v.  State  Board  of  Assessors,  61 
N.  J.  L.  461 :  People  v.  Home  Ins.  Co.,  gs  N. 
Y.  3a8,  3  Am.  &  Eng.  Corp.  Cas.  363- 
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entity,*  this  element  of  taxable  value  may  be  taxed  to  the  corporation.*  In 
some  of  the  states  certain  corporations  are  relieved  from  paying  a  tax  on  their 
capital  stock  either  in  whole  or  in  part.'  In  New  York,  under  a  statute 
subjecting  certain  corporations  deriving  an  income  or  profit  to  taxation  on 
their  capital  stock,  it  was  held  that  a  corporation  was  not  relieved  from  taxa- 
tion by  showing  that  it, was  not  in  receipt  of  any  net  profits  or  income. 
Such  corporations  are  subject  to  taxation  when  they  are  in  receipt  of  any 
income  or  profits,  without  regard  to  losses.^ 

2.  Capital  Btodc  of  Corporatioiu  Chartered  in  Diibrent  States.  —  A  corporation 
chartered  by  two  states  may  be  taxable  on  its  capital  stock  in  each,*  and 
where  a  corporation  was  formed  under  the  laws  of  a  state  by  the  consoli- 
dation of  other  corporations,  which  were  merged  into  the  new  corporation 
tlius  formed,  and  where  one  of  the  constituent  companies  was  incorporated 
under  the  laws  of  the  state,  it  was  held  that  the  new  corporation  thus  formed 
was  to  be  considered  as  one  of  the  companies  incorporated  under  the  laws  of 
the  state  within  the  revenue  laws;  and  its  capital  stock  located  or  used  in  the 
state  is  subject  to  be  taxed  as  such.  No  distinction  in  principle  was  made 
between  the  status  of  such  a  corporation  and  that  of  a  corporation  operating 
its  business  in  two  adjoining  states,  having  a  charter  for  such  purpose  from 
each  of  such  states.*  A  state  may  tax  such' proportion  of  the  whole  capital 
stock  of  a  foreign  sleeping-car  company  as  the  number  of  miles  over  which  its 
cars  are  operated  within  the  state  bears  to  the  whole  number  of  miles  over 
which  its  cars  are  operated,  though  such  cars  run  into,  through,  and  out  of 
the  state.'  This  principle  of  law  and  method  of  assessment  have  been  applied 
in  taxing  property  or  the  capital  stock  of  railroad  companies,"  refrigerator  car 
companies,*  express  companies,**  and  telegraph  companies.** 


1.  See  the  title  Stock  and  Stockholdeiis, 
vol.  26,  p.  833. 

8.  Capital  Bteek  Snlijeot  of  Taxation.— Ten- 
nessee V.  Whitworth,  117  U.  S.  1 39,  29 
Am.  &  Eng.  R.  Cas.  205 ;  State  Railroad  Tax 
Cases,  92  U.  S.  603 ;  Ottawa  Glass  Co.  v.  Mc- 
Caleb,  81  111.  556;  OtUwa  Gas  Light,  etc.,  Co. 
V.  Downey,  127  111.  aor ;  New  Orleans  City 
Gas  Light  Co.  v.  Assessors,  31  La.  Ann.  475; 
Com,  V.  Erie  R.  Co.,  98  Pa.  St.  127. 

Capital  Stock  Taxable  as  Porsonalty. —  Qutncy 
R.Bridge  Co. k.  Adams  County,88  111. 615  ;  Belle- 
ville Nail  Co.  V.  People,  98  111.  399;  Saup  v. 
Morgan,  108  111.  326;  Cooper  v.  Corbin,  105 
111.  224;  Mohawk,  etc.,  R.  Co.  v.  Gute,  4 
Paige  (N.  Y.)  384. 

8.  Corporatioiu  Ballmd  from  TaTing  TaxM  oi 
Corporate  Stoek. —  Union,  etc..  Bank  v.  Mem- 
phis, loi  Tenn.  154;  State  v.  Butler,  86  Tenn. 
614. 

4.  People  V.  Niagara  County,  4  Hill  (N.  Y.) 
30,  affirmed  7  Hill  (N.  Y.)  504.  See  also 
People  V.  New  York,  18  Wend.  (N.  Y.) 
60s. 

Under  the  laws  of  Pennsylvania  relieving 
from  taxation  so  much  of  the  capita  stock  of 
manufacturing  corporations  as  is  invested  and 
used  in  the  manufacturing  enterprise  in  the 
state,  it  is  held  that  a  manufacturing  corpora- 
tion is  not  relieved  from  paying  taxes  on  its 
capital  stock  invested  in  certain  bonds  of  other 
companies,  even  if  issued  free  from  taxes. 
Com.  V.  Jarecki  Mfg.  Co.,  204  Pa.  St.  36.  See 
Com.  V.  Keystone  Laundry  Co.,  203  Pa.  St. 
289.  And  see  generally  the  title  ExBUPrioifS 
CROif  Taxvtion),  vol.  12,  pp.  345-3S>- 

5.  CorporatioB  Chartwad  1^  Two  Btataa.  — 
Quincy  R.  Bridge  Co.  v,  Adams  County,  88  111. 


615.  See  also  Ohio,  etc.,  R.  Co.  v.  Weber,  96 
111.  443 ;  Keokuk,  etc..  Bridge  Co.  v.  People,  161 

111.  132. 

6.  Taxatloii  of  Oafital  Stock  of  Oenaolidated  Cor 

pnmtlon.  —  Ohio,  etc.,  R.  Co.  v.  Weber,  9^  IlL 
443- 

Wkether  tha  Whole  Capital  Btook  of  such  a  cor- 
poration is  taxable  l^  a  state,  see  Keokuk;  eta. 
Bridge  Co.  v.  People,  161  III.  132,  wherein  the 
court  declared  that  all  tiie  capital  stock  was 
taxable.  Compare  State  Treatorer  v.  Auditor 
Gen.,  46  Mich.  224. 

7.  Taxation  of  Capital  Stock  of  For«ign  Bleepi^ 
oar  Company  —  Mileage  Basis  of  Aisessment.— 
Pullman's  Palace  Car  Co.  v,  Pennsylvania,  141 
U.  S.  18,  46  Am.  &  Eng.  R.  Cas.  236,  oMrming 
107  Pa.  St  156. 

8.  Railroad  CnnpaDlM.  —  Pittsburgh,  etc^  S* 
Co.  V.  Backus,  154  U.  S.  421  ;  Com.  v.  Dela- 
ware, etc.,  R.  Co.,  145  Pa.  St.  96.  See  also 
infra,  this  title,  Taxation  of  Railroads. 

9.  Bafirlgarator  Car  Companies. —  American  Re- 
frigerator Transit  Co.  v.  Hall,  174  U.  S.  70, 
affirming  24  Colo.  291,  65  Am.  St.  Rep.  223; 
Union  Refrigerator  Transit  Co.  v.  Lynch,  177 
U.  S.  149,  afilrming  18  Utah  378.  See  also 
American  Refrigerator  Transit  Co.  v.  Adams, 
28  Colo.  119. 

10.  ExpressCeinpanlM. — Adams  Express  Co.  v. 
Ohio,  165  U.  S.  194;  Wells,  etc.,  Co.'s  Express 
V.  Crawford  County,  63  Ark,  576. 

11.  Telegraph  Companies.— Postal  Tel.  Cable  Co. 
v.  Adams,  155  U.  S.  688;  Western  Union  TeL 
Co.  t'.  TaRgart,  163  U.  S.  r. 

Tor  a  Oenoral  IHaonadiui  of  tha  Tuatim  of  In* 
taiatate  Cwporatlona  in  relation  to  interstate 
commerce, 'see  the  title  Iktbsstatb  Coiciisaci, 
vol.  17.  p.  34- 
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3.  Capital  Stock  of  National  Banki.  —  The  capital  stock  of  a  national  bank  is 
not  taxable  as  such  against  the  bank  by  state  authority,  and  if  the  bank  gives 
in  its  capital  for  taxation,  it  is  not  estopped  from  refusing  to  pay  taxes  on  the 
same.*  So  also  a  tax  assessed  on  all  the  shares  issued  by  the  association 
in  solido  against  the  association  has  been  held  unauthorized.'  But  a  statute 
requiring  a  national  bank  to  pay  the  tax  on  the  shares  of  the  stockholders,  as 
the  agent  of  each  of  its  shareholders,  is  held  not  to  be  in  conflict  with  the 
laws  of  the  United  States  as  a  tax  upon  the  capital  of  the  bank.' 

4..  Valnation  of  Capital  Stock.  —  It  has  been  held  that  an  assessment  for 
taxation  by  a  board  of  equalization  of  the  capital  stock  of  a  corporation  by 
first  ascertaining  the  market  or  fair  cash  value  of  the  shares  of  capital  stock 
of  the  corporation  and  the  market  or  fair  cash  value  of  its  debts,  exclusive  of 
those  for  current  expenses,  and  adding  these  together,  and  taking  from  the 
sum  the  equalized  valuation  of  all  its  tangible  property,  was  proper,  as  show- 
ing the  balance  of  the  capital  stock  over  and  above  the  assessed  value  of  the 
tangible  property.^  The  m^ket  value  of  the  shares  of  stock  may  not  alone 
furnish  a  proper  basis  for  the  valuation  of  the  capital  stock,*  but  such  may  be 
considered  in  certain  cases,  as  may  the  indebtedness  and  general  condition  of 
the  corporation.* .  In  New  York  certain  corporations  deriving  an  income  or 
profit  were  made  liable  to  taxation  on  their  capital,  to  be  levied  on  the  amount 
of  the  capital  stock  of  the  corporation  paid  in,  smd  secured  to  be  paid  in,  after 
deducting  the  amount  expended  for  its  real  estate,  which  was  taxed  separately, 
and  the  amount  of  stock  owned  by  the  state  and  incorporated  literary  and 
charitable  institutions.  No  respect  was. paid  either  to  accumulations  or  losses 
of  capital  in  the  course  of  the  business  of  the  company;  but  the  amount  paid 
and  secured  to  be  paid  as  capital  was  taken  as  the  true  sum  to  be  inserted  in 
the  assessment  roll.' 

Vin.  Tazatiot  of  Shaum  of  Stock  —  1.  In  OenenL  —  In  nearly  all  the 
states  shares  of  stock  in  corporations  are  by  statute  expressly  declared  to  be 
taxable  as  personal  property.* 

2.  Taxation  of  Shares  tlurongh  CorporatioxL  —  In  some  states  the  taxation 
of  shares  of  stock  in  corporations  is  effected  by  requiring  the  corporations  to 

1.  Capital  Stock  «f  National  Bank  Hot  Taxable  HMHWHil  Value  of  Beal  Ertase  Oedoeted.  —  Feo- 

1^  States. —  Brown  v.  French,  80  Fed.  Rep.  166.  pie  v.  Tax,  etc.,  Com'n,  (Supm.  Ct.  Gen.  T.)  46 

8.  National   Bank   v.   Richmond,   43   Fed.  How.  Pr.  (N.  Y.)  zxj ;  People  v.  Tfix  Com'rs; 

Rep.  877-  i(l4  N.  Y.  J40. 

8.  Fi^noitbyBaokaa^eitofStodklMldfln.—  IMlMtIm  tf  Fmtga  Baal^.  — People  v.  Tax 

Aberdeen  Bank  v.  Chehalis  Count;,  166  U.  S.  Com'rs,  95  N.  Y.  554;  People  v.  Tax  Com'rs, 

4-IO.  104  N.  Y.  240;  People  r.  Coleman,  115  N.  Y.  178. 

4.  Talaatioii  of  Capital  Stook  by  Dedootlng  As-  7.  Vahwtlni  M  Capital  Stook  nnder  Vew  York 
iMsed  Taloatlon  of  Tangible  Propertr.  —  Ottawa  Statsta.  —  People  v.  Niagara  Coun^,  4  Hill  (N. 
Glass  Co.  V.  McCaleb,  81  111.  556;  Distilling,  Y.)  ao. 

etc,  Co.  V.  People,  161  111.  lot.   See  also  Porter  t.  8haxM  of  Btoek  Made  Taxable  by  Statute.  — 

V.  Rockford,  etc,  R.  Co.,  76  111.  561 ;  State  Rail-  See  the  various  itatutes  of  tiie  different  states, 

road  Tax  Cases,  9s  U.  S.  S75-  Sharea  of  Btook  in  Inenrporated  Ixebanga,  — 

5.  Market  Taloe  of  Shares  Held  Lnpropar  Bada  Schreiber  v.  Assessors,  37  La.  Ann.  908,  55  Am. 
of  Assessing  Capital  Stock.  —  People  v.  Coleman,  Rep.  528. 

tz6  N.  Y.  433-  SoripCertifloatsa  Held  Tot  Taxable  WitkinStat- 

6.  Talae  of  Shares  Kay  Be  Considered,  Also  In*  ntory  Definition  of  Taxable  Property.  —  Adams  v. 
debtsdnesa  and  General  Condition  of  Company. —  Shields,  9  Ohio  Cir.  Dec.  558. 

As  bearing  on  what  may  be  considered  in  valuing  XmbersUp  in  Astoeiated  Press  Company  Held 

the  capital  stock  of  a  corporation  for  purposes  Hot  TaxaUa,  —  Arapahoe   County   v.  Rocky 

of  taxation,  see  State  Railroad  Tax  Cases,  92  Mountain  News  Printing  Co.,  15  Colo.  App.  189. 

U.  S.  575;  Porter  v.  Rockford,  etc.,  R.  Co.,  76  Compare  Hart  v.  Smith,  159  Ind.  i8a,  95  Am. 

ni.  561 ;  New  Orleans,  etc.,  R.  Co.  v.  Assess-  St.  Rep.  280. 

ors,  32  I^  Ann.  19;  St.  Charles  St.  R.  Co.  v.  Seat  In  Stock  Ezaliailge  Hdd  Hot  Taxable.— 

Assessors.  31  La.  Ann.  852;  People  v.  Coleman,  See  the  title  Stock  ahd  Produce  Excranc^, 

126  N.  Y.  433;  People  v.  Tax,  etc,  Com'rs,  vol.  26,  p.  794. 

(Supm.  Ct.  Gen.  T.)  46  How.  Pr.  (N.  Y.)  227.  XeaBiBg  <tf  Word  **  Stoeki "  In  Taxing  Statute. 

A  Law  KaUng  the  Harket  Value  the  Basis  of  — Lockwood  v.  Western,  61  Conn.  an.  And 

Awwwment  is  constitutional.   St.  Charles  St.  R.  see  the  title  Stock  ahd  Stockholsbbs,  vol.  a6, 

Co.  V.  Assessors,  31  La.  Ann.  852.  p.  823. 
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pay  out  of  the  shareholders'  dividends  the  amount  of  the  tax  levied  on  the 

shares,  instead  of  making  the  levy  directly  against  and  requiring  payment  by 
the  shareholders.^  Unless  statutory  provision  is  made  for  collecting  taxes  on 
the  shareholders  from  the  corporation,  it  has  been  held  that  such  a  procedure 
is  unwarranted.'  It  has  also  been  held  that  a  statute  providing  for  this 
method  of  taxing  shares  of  stock  does  not  apply  to  corporations  such  as 
exchanges  which  issue  shares,  but  pay  no  dividends  and  are  not  oi^^ized  for 
money-making  purposes.* 

3.  Method  of  Taxing  Shares  through  Corporation  Applied  to  Corporate  Bonds. 
—  The  method  of  taxing  shares  of  stock  through  the  corporation  has  been 
adopted  in  taxing  corporate  bonds  held  by  residents  of  a  state.  Such  a  tax 
is  not  a  tax  on  the  corporation  or  its  property,  but  on  the  individual  citizen 
who  holds  the  bonds.  The  corporation  is  chargeable  with  it  only  as  a  col- 
lector, and  by  reason  of  default  in  the  duty  to  collect.  It  has  been  held  that 
such  a  tax  is  not  only  not  on  the  corporation,  but  it  is  not  on  the  bondholders 

fenerally.    It  is  only  on  such  as  are  within  the  taxing  power  of  the  state, 
'his  limitation  is  the  result  of  the  lack  of  jurisdiction  of  the  state  to  tax 
property  of  nonresidents  which  has  no  actual  situs  within  the  state.* 

4.  Taxation  of  National  Baak  Shares  —  a.  In  General.  —  Congress  has 
provided  that  the  shares  in  national  banking  associations  may  be  included  in 
the  valuation  of  the  personal  property  of  the  owner  or  holder  of  such  shares, 
in  assessing  taxes  imposed  by  authority  of  the  state  within  which  the  associa- 
tion is  located;  and  that  the  legislature  of  each  state  may  determine  and 
direct  the  manner  and  place  of  taxing  all  the  shares  of  national  banking  asso- 
ciations located  within  the  state,  subject  only  to  the  two  restrictions,  that  the 
taxation  shall  not  be  at  a  greater  rate  than  is  assessed  on  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  such  state,  and  that  the  shares  of 
any  national  banking  association  owned  by  nonresidents  of  any  state  shall  be 

r  taxed  in  the  city  or  town  where  the  bank  is  located,  and  not  elsewhere.* 

1.  TwlBg  ShudioUm  throngh  <!«rponti«n  —  DougI«i  Cotm^,  3  I^l>  (U.  S.)  330,  9  Fei  Cu- 

United  States.  —  Louisville  First  Nat.  Bank  v.  No.  4>799;  Maguire  v.  Board  of  Revenue,  71 

Com.,  9  Wall.  (U.  S.)  353;  Omaha  First  Nat.  Ala.  401;  New  Orleans  Cotton  Ezdi.  v.  At- 

Bank  v.  Douglas  G^unty,  3  Dill.  (U.  S.)  330,  9  sessors,  35  La.  Ann.  1154, 

Fed.  Cas.  No.  4,799 ;  Merchants',  etc.,  Bank  v.  t.  Btatntory  Provision  Veoeisary  fer  Cell«etii| 

Pennsylvania,  167  U.  S.  461.  Taxes  on  Bltsrsa  froin  Bank,  —  Waco  NaL  Buu 

Arieona.  —  Western  Invest.  Banldng  Co.  v.  v.  Rogers,  51  Tex.  606. 

Murray,  (Ariz.  1899)  56  Pac.  Rep.  728.  S.  NoB-dlTid«nd-M7ing  Skares.  —  New  Ortesn 

Indiana.  —  Whitney  v.  Madison,  33  Ind.  331.  Cotton  Exch.  v.  Assessori,  35  La.  Ann.  iiS4- 

Iowa.  —  State  Exch.  Bank  v.  Parkefiburg.  113  See  also  Scfareiber  v.  Assessors,  37  La.  Ann. 

Iowa  104.  908,  55  Am.  Rep.  528. 

Louisiana.  —  New  Orleans  Cotton  Exch.  v.  4.  Taxation  of  Corporat«  Bonds  through  Cm- 

Assessors,  35  La.  Ann.  1154.  poratlon,  —  Com.  v.  Lehigh  Valley  R.  Co.,  104 

Maryland.  —  American  Coal  Co.  v.  Allegany  Pa.  St.  89,  129  Pa.  St,  429,  186  Pa.  St  235: 

County,  59  Md.  185;  American  Casualty  Ins.  Com.  v.  Delaware  Div.  Canal  Co.,  123  Pa.  St. 

Co.'s  Case,  82  Md.  535 ;  Hull  v.  Southern  De-  594. 

velopment  Co.,  89  Md.  8 ;  James  Qark  IMstill-  Daty  of  Corporation  to  Aioertain  BosldoMi 

ing  Co.  V.  Cumberland,  95  Md.  468.  Xondkoldsrs.  —  Com.  v.  Lebi^  Valley  R.  Co.. 

New  Mexico.  —  Lowenthal  v.  Baca,  10  N.  186  Pa.  St.  235. 

Mex.  33;.  Corporation  WUok  Paid  Ko  Zntarett  HsU  lot 

North  Carolina.  —  Buie  v.  Fayetteville,  79  N.  liable  for  Pallnre  to  Botaln  and  Pay  Over  Tax.— 

Car,  267 ;  Charlotte  BIdg.,  etc..  Assoc.  v.  Meek-  Com.  v.  Philadelphia,  etc.,  R.  Co.,  3  Pa.  Dist- 

lenburg  County,  115  N.  Car.  410.  731. 

Virginia.  —  Union  Bank  v.  Richmond,  94  Va.  A.  Act  of  CongTsas  PormlttlBf  State  Taxatim  of 

316.  Vattoial  Bank  num. —  U.  S.  Rev.  Stat.,  S  S"9- 

Washington.  —  Baker  v.   King  County,    17  History  of  Aoti  of  Omgnai  PmnlttiH  State 

Wash.  622 ;  Citizens'  Nat.  Bank  v.  Columbia  Taxation  of  Hatlonal  Bank  Bhares.  —  Owendion> 

0)unty,  23  Wash.  441.  Nat.  Bank  v.  Owensboro.  173  U.  S.  664;  lIe^ 

"That  the  State  Has  the  Right  to  Hake  the  cantile  Bank  v.  New  York,  121  U.  S.  138. 

Bank  lu  Agent  to  collect  the  tax  from  the  indi-  The  Original  Provlfloo  was  that  state  taxation 

vidual  stockholders  was  settled  in   Louisville  of  national  bank  shares  should  not  exceed  the 

First  Nat.  Bank  v.  Com.,  9  Wall.  (U.  S.)  353."  rate  imposed  on  shares  in  state  banks:  bat  ip 

Merchants',  etc..  Bank  v.  Pennsylvania,  167  U.  i86fi  the  present  form  of  the  restrictioD  was 

S.  461.    StK  also  Omaha  First  NaL  Bank  v.  adopted,  that  is,  tliat  the  taxation  should  not  be 
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Tho  latoBt  sf  tu  fututt  is  to  prevent  an  unjust  discrimination  against  moneyed 

capital  invested  in  shares  of  national  banks.* 

the  Tirm  "  XoseTed  Oapiui "  does  not  Include  capital  which  does  not  come  into 
competition  with  the  business  of  national  banks.  It  must  be  satisfactorily 
made  to  appear  by  the  proof  that  the  moneyed  capital  claimed  to  hfi  given  an 
unjust  advantage  is  of  the  character  above  stated."  Therefore  exemptions 
from  taxation,  however  lai^e,  such  as  deposits  in  savings  banks  or  moneys 
belonging  to  charitable  institutions,  which  are  exempted  for  reasons  of  public 
policy  and  not  as  an  unfriendly  discrimination  as  against  investments  in 
national  bank  shares,  cannot  be  regarded  as  forbidden  by  the  federal  statute.' 
Money  invested  by  corporations  or  individuals  in  railroads,  mines,  manufac- 
turings Insurance,  or  other  kindred  enterprises  is  not  within  the  meaning  of 
the  act.* 

Extent  or  State's  Authority  to  Tax  Shares.  —  The  section  of 
the  Revised  Statutes  of  the  United  States  which  permits  the  states  to  tax 
national  bank  shares  is  the  measure  oT  the  power  of  a  state  to  tax  national 
banks,  their  property  or  franchises.  By  its  unambiguous  provisions  the  power 
is  confined  to  a  taxation  of  the  shares  of  stock  in  the  names  of  shareholders 
and  to  an  assessment  of  the  real  estate  of  the  bank.  A  state  tax  therefore 
which  is  in  excess  of  and  not  in  conformity  to  these  requirements  is  void.' 
Valuation.  —  It  has  been  held  to  be  competent  for  a  state  to  value, 


c. 


for  taxation,  shares  of  stock  in  a  national  bank  at  their  actual  value,  even  if 
in  excess  of  their  par  value,  provided  they  were  not  taxed  at  a  greater  rate 
than  was  assessed  on  other  moneyed  capital  in  the  hands  of  individual  citizens 
of  the  state.  • 


at  a  greater  rate  than  is  assessed  oq  "  other 
moneyed  capital "  in  the  hands  of  Individual 
citizens  of  the  state.  Van  Allen  v.  Assessors, 
3  Wall.  (U.  S.)  573.  Sec  ajn  Morcantile  Bank 
V.  New  York,  tat  U.  S.  138;  McHeniy  v. 
Downer,  116  Cal.  so. 

In  Lionberger  v.  Rouse,  9  Wall.  (U.  S.)  469. 
it  was  held  that  the  proviso  original^  contained 
in  the  Act  of  1864,  and  omitted  from  the  Aa  of 
1868,  expressly  referring  to  state  banks,  was 
limited  to  state  banks  of  issue. 

1.  Intmtof  StaUte.— Gameu  First  Nat  Bank 
V.  Ayrei,  160  U.  S.  660;  Mercantile  Bank  v. 
New  York,  lai  U.  S.  138;  Jenkins  v.  NefE.  i8« 
U.  S.  330.  See  also  Consolidated  Nat  Bank  v. 
Pima  County,  (Ariz.  1897)  48  Pac.  Rep.  291. 

Th*  Aot  of  GongraM  Was  Hot  Istendsd  to  Cur- 
tail tiw  Itatas'  power  on  the  tuhjaet  of  Taxation. 
—  It  simply  requires  that  capital  invested  in 
national  hanks  snould  not  be  taxed  at  a  greater 
rate  than  like  property  similarly  iqvested.  It 
was  not  intended  to  cut  off  the  power  to  ex- 
empt particular  kinds  of  property  if  the  legisla- 
ture chose  to  do  so.  The  plain  intention  of  the 
statute  is  to  protect  the  corporations  formed 
under  its  authority  from  unfriendly  discrimina- 
tion by  the  states  in  the  exercise  of  their  taxing 
power.    Adams  r.  Nashville,  95  U.  S.  19. 

Exemptloiui  Hfld  ITot  to  Xake  Tazatios  M 
■atlOMl  Sank  Sham  HqMoal.  —  Hepburn  v. 
School  Director!,  23  Wall.  (U.  S.)  480 ;  Deposit 
Bank  V,  Daveiss  Coun^,  102  Ky-  i74< 

8.  Kaa^ar  Term  "  Kon^  Capital."  — 
Commercial  Bank  v.  Chambers,  182  U.  S.  556; 
Wellington  First  Nat  Bar.k  Chapman,  173  U. 
S.  20s :  National  Bank  v.  Baltimore,  (C.  C.  A.) 
100  Fed.  Rep.  24;  Aberdeen  Bank  v.  Chefaalis 
County,  166  U.  S,  440;  IIHnoIf  Nat.  Bank  v- 
Kinsetla,  201  111.  31 ;  Mechanica  Nat  Bank  v. 


Baker,'  6s  N.  J.  L.  549 ;  Ankeny  v.  Blakley, 
(Oregon  1903)  74  Pac.  Rep.  485 ;  Primm  v. 
Fort,  23  Tex,  Civ.  App.  605 ;  Newport  v.  Mud- 
gctt,  18  Wash.  271 

$.  XvenpttoM  frm  Taxation  Hot  IMrbUden  by 
redaral  Itatute.  — Wellington  First  Nat  Bank 
V.  Chapman,  173  U.  S,  205. 

Statntaa  of  Vew  York  in  Baferenea  to  Taxation 
irf  Trust  Companies  Held  Fot  to  Disoriminate 
UnJawfnlly.— Jenkins  v.  Neff,  186  U.  S.  230. 
affirming  163  N,  Y.  320.  See  also  Mercantile 
Bank  v.  New  York,  121  U.  S.  138. 

4.  Kopij  laTtatad  in  XaUna4i|  Wnaa,  ate.  — 
Aberdeen  Bank  v.  Chehalis  County,  166  U.  S. 
440- 

5.  Extant  of  state's  Authority  to  Tax  Hatlonal 

Bank  Sharss,  —  Owensboro  Nat.  Bank  v.  Owens- 
boro,  173  U.  S.  664. 

"It  Is  Only  by  Fermisaioii  of  Congress  that 
these  shares  are  taxable  by  the  state."  Newport 
V.  Mudgett,  18  Wash.  271.  See  also  San  Fran- 
cisco First  Nat.  Bank  v.  San  Francisco,  129 
Cal.  96. 

6.  Talwtltm  of  Vatiaaal  Bank  niam.  — 

Hepburn  v.  School  Directora,  23  .Wall.  (U.  S.) 

480. 

Dednotion  of  Bahta.  —  The  prohibition  against 
the  taxation  of  national  bank  shares  at  a  greater 
rate  than  that  imposed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  can- 
not be  evaded  by  the  assessment  of  equal  rates 
of  taxation  on  unequal  valuations,  and  conse- 
quently where  a  state  authorized  individuals  to 
deduct  the  amount  of  debts  owing  by  them  from 
the  assessed  value  of  their  personal  property 
and  moneyed  capital  subject  to  taxation,  the 
owners  of  shares  of  national  banks  were  en- 
titled to  the  aame  deduction.  People  v.  Weaver, 
100  U.  S.  539.  See  also  Albany  County  v.  Stad- 
937  Volnme  XXVIL 


Digitized  by 


Google 


iBUnu  Tax,  eta 


TAXA  TION  {CORPORA  TM). 


d.  Taxation  of  Shares  through  Bank.  The  shares  of  stock  in  a 
national  bank  may  be  taxed  through  the  bank  as  the  agent  of  the  stockholders, 
the  bank  paying  the  tax  and  charging  the  same  to  the  individual  owner  of  the 
shares.  State  legislation  authorizing  this  procedure  is  constitutional  Such 
is  not^  tax  on  the  bank,  but  a  tax  on  the  individual  shareholders.' 

IX.  IKCOKE  Tax  — Net  Ihcoke  —  Qboss  Beceipts  —  1.  General  Frineiplei 
—  In  discussing  the  principles  of  law  concerning  the  taxation  of  corporate 
franchises,  it  was  seen  that  a  corporation  may  be  taxed  in  proportion  to  its 
income  or  gross  receipts.*  The  corporations  created  by  a  state  may  undoubt- 
edly be  taxed  on  their  income,  as  well  as  on  their  corporate  franchises.  |nop- 
erty,  and  business,  but  in  imposing  such  taxes  care  should  be  taken  not  to 
interfere  with  or  hamper  interstate  or  foreign  commerce,  or  any  other  matter 
exclusively  within  the  jurisdiction  of  the  federal  government.*  A  tax  imposed 
upon  the  earning!^,  income,  or  gi^oss  receipts  of  a  corporation  is  in  many  cases 
not  a  property  tax,  but  a  tax  on  the  corporate  privilege  or  franchise  measured 
by  the  earnings,  income,  or  gross  receipts.* 

2,  Het  Income.  —  Taxes  on  corporation's  may  be  proportioned  to  their 
income,  and  this  method  has  been  adopted  in  some  of  the  states  as  a  means 
of  measuring  the  amount  of  taxes  on  corporate  franchises.*  , 


ley,  105  U.  S.  30s ;  Hills  v.  Exchange  Bank,  105 
U.  S.  319;  Evaasville  Bank  v.  Brinon,  105  U. 
S.  3aa;  Newport  V.  Mudgett.  18  Wash.  971. 

But  where  the  constitution  or  laws  of  a  state 
distinguish  between  stock  and  credits  and  au- 
thorize only  a  deduction  of  debts  from  credits, 
it  has  be£n  held  that  shares  of  national  bank 
stock  are  not  credits,  and  consequently  the 
owners  thereof  are  not  entitled  to  deduct  bona 
fide  indebtedness  from  the  value  of  their  shares 
of  stock.  Commercial  Nat.  Bank  v.  Chambers, 
tSa  U.  S.  5s6,  aihnmng  si  Utah  324.  See  also 
Richmond  First  Nat.  Bank  v.  Turner,  154  Ind. 
456 ;  Chapman  v.  Wellington  First  Nat.  Bank, 
Sfr  Ohio  St.  310;  Burrows  v.  Snuth,  gs  Vs. 
694. 

1,  T4zation  of  National  Bank  Shares  through 
Bank  as  Agsnt  of  Stockholders. —  Merchants',  etc.. 
Bank  v.  Pennsylvania,  167  U.  5.  461 ;  Walla 
Walla  First  Nat.  Bank  v.  Hungate,  63  Fed.  Rep. 
548 ;  Mechanics'  Nat.  Bank  v.  Baker,  65  N.  J.  L. 
113;  Baker  v.  King  County,  17  Wa^.  633. 

Beqairement  that  National  Bank  Shall  Pa^ 
Taxes  Aaiwsed  apon  fflures  as  Agent  of  ftock- 
holders  Is  Not  Forbl'Idsn  ai  Tax  on  OaidtoL  — 
Aberdeen'  Bank  v.  Cbehalis  County, -166  U.  S. 
440. 

BeoeiTsr  of  Insolvent  Kational  Bank  Held  Hot 
Liable  to  Fay  Taxes  Assessed  Against  Shares.  — 

Baker  v.  King  County,  1 7  Wash.  633. 

%,  GorporatioR  Taxed  in  Proportion  to  laeeme 
or  Gross  Receipts. —  See  supra,  this  title.  Fran- 
chise Tax  —  Measurement  of  Franchise  Taxes, 

8.  Tax  on  lo'iome  or  Earnings. —  Philadelphia 
Contributionsbip,  etc.,  v.  Com.,  98  Pa.  St.  48; 
Philadelphia,  etc..  Steamship  Co,  v.  Pennsyl- 
vania, 122  U.  S.  326;  Com.  V.  New  York,  etc., 
R.  Co.,  150  Pa.  St.  334.  See  also  Knisely  v. 
Cotterel,  196  Pa.  St.  614-  And  see  the  title 
Interstate  Commerce,  vol.  17,  p.  34. 

"A  Tax  tt'Ton  a  Corpornlion  may  be  propor- 
tioned to  the  income  received  as  well  as  to  the 
value  of  the  franchise  granted  or  the  property 
possessed."  Delaware  Railroad  Tax,  18  Wall. 
(U.  S.)  206. 

la  ATf*^TT*  certain  corporations  were  required 


to  return  for  assessment  their  gains  and  income 
after  deducting  e3q)ett8es.  Board  of  Revenue  v. 
Montgomery  (^s-Light  Co.,  (14  Ala.  269. 

IneoaM  ud  Fxoflti  Btf  ud.  —  People  v.  Niagara 
County,  4  Hill  (N.  Y.)  so. 

Inoome  Difltingoldwd  from  fippwty. — Waring 
V.  Savannah,  60  Ga.  93. 

4.  Tax  OB  Earnings  or  Inoome  Held  to  Be  Tax 
«n  Franohise  and  Hot  Property.  —  In  Phila- 
delphia Contributionsbip,  etc.,  «.  Com.,  98  Pa. 
St.  48,  a  tax  was  imposed  upon  the  annual  net 
earnings  or  income  of  cxrtain  corporations,  and 
it  was  decided  to  be  a  tax  not  on  the  money  and 
receipts  of  such  companies,  bat  on  their  fran- 
chises, the  amount  of  the  net  earnings  or  in- 
come being  used  simply  as  a  measure  of  the 
amount  of  the  tax. 

In  Com.  V.  New  York,  etc.,  R.  Co.,  150  Pa.  St 
334,  it  was  decided  that  a  tax  on  the  net  earn- 
ings or  income  of  trust  companies  was  a  tax 
not  on  the  property  but  on  the  franchises  of  the 
companies. 

Tax  on  Gross  Beeetpts  Held  to  Be  Tax  en  Tran* 
ehlse  and  Het  Property.—  State  v.  U.  S.  Fidelity, 
etc.,  Co.,  93  Md.  314;  Cumberland,  etc.,  R.  Co. 
V.  .State.  Md.  668;  State  v.  Philadelphia,  etc., 
R.  Co.,  45  Md.  361,  34  Am.  Rep.  511.  See  also 
P.iterson,  etc.,  Gas,  etc.,  Co.  V.  Auessora,  (N.  J< 
1903)  54  Atl.  Rep.  346. 

5.  Hat  Ibmu  Tu, —  Philadelphia  Contribn- 
tionship,  ete.,  v.  Com..  98  Pa.  St.  48 ;  Com.  v. 
New  York,  etc.,  R.  Co.,  150  Pa.  St.  234. 

Under  the  Laws  of  FennsylTaaift  it  was  hdd 
that  the  net  income  of  the  corporation  included 
the  amount  of  its  gross  earnings  less  the  current 
expenses  only,  and  that  the  net  income  could 
not  be  reduced  by'  deducting  the  sum  expended 
in  enlarging  the  corporation's  works.  Com.  v. 
Minersville  Water  Co.,  2  Pa.  Dist  738. 

"  Ths  Het  Earning  or  laoenw  are  the  prodnrt 
of  the  business  deducting  the  expenses  only." 
Com.  V.  Penn  Gas  Coal  Co.,  62  Pa.  St.  341. 

The  Snrplna  Profits  of  a  0ns  Company  are  tax- 
able, although  certificates  representing  such  sur- 
plus have  been  distributed  among  the  stock- 
holders.  People  V.  Assessors,  76  N.  Y.  203. 
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Dividend  Tax. 


3.  OroM  Receipts.  —  Gross  receipts  furnish  a  much  more  generally  adopted 
basis  for  the  assessment  of  taxes  against  corporations  and  one  which  has  fre- 
quently been  approved.'  It  is  well  settled  that  a  franchise  tax  on  the  gross 
receipts  of  a  corporation  is  not  an  invalid  exercise  of  the  taxing  power  of  the 
state;  it  being  a  tax  imposed  on  the  corporation  because  of  the  value  of  its 
franchise,  as  distinguished  from  its  ownership  of  property.* 

4.  OroH  SeoeipU  from  Intentate  Commerce.  —  The  imposition  of  a  tax  on 
gross  receipts  derived  from  the  transportation  of  persons  or  property  between 
the  different  states  has  been  held  unconstitutional,  because  it  is  a  regulation 
of  interstate  commerce,  which  the  states  are  prohibited  from  making.'  The 
authority  of  the  states  to  tax  corporations  and  corporate  interests,  as  limited 
by  the  powers  vested  in  the  federal  government  over  interstate  commerce,  has 
been  fully  discussed  in  a  prior  title  of  this  work.* 

X  DiTiDXVD  Tax  —  A  tax  on  dividends  is  not  an  uncommon  method  of 
taxing  corporations."  A  tax  on  the  franchise  of  a  corporation  is  sometimes 
measured  by  the  dividends  as  a  basis  for  computing  the  tax.  A  tax  on  di^'i- 
dends  has  been  held  quite  generally  to  be  a  tax  on  the  franchise  of  the  cor- 
poration, computed  on  the  basis  of  dividends.*  Consequently  such  a  tax  is 
not  void  if  a  portion  of  the  dividends  is  derived  from  the  capital  invested  in 
non-taxable  securities.    From  the  very  nature  of  the  tax  it  cannot  be  affected 


1.  Tax  on  GnM  Beoalptt  —  Vnittd  States.  — 
State  Tax  on  Railway  GroH  Receipts,  15  WalL 
(U.  S.)  384. 

Alabama.  —  Western  Union  Tel.  Co.  v.  State 
Board  of  Assessment,  80  Ala.  273,  60  Am.  Rep. 
99. 

Maryland.  —  State  v.  Northern  Cent.  R.  Co., 

44  Md.  131;  State  v.  Philadelphia,  etc.,  R.  Co., 

45  Md.  361,  34  Am.  Rep.  511;  State  v.  Balti- 
more, etc.,  R.  Co.,  48  Md.  49 ;  Baltimore  Union 
Pass.  R.  Co.  p.  Baltimore,  71  Md,  405,  41  Am. 
&  Eng.  R.  Cas,  646 ;  U.  S.  Electric  Power,  etc., 
Co,  V.  State,  79  Md.  63 ;  Cumberland,  etc.,  R- 
Co.  V.  State,  92  Md.  668 ;  State  v.  U.  S,  Fidelitr, 
etc.,  Co.,  93  Md.  314. 

Michigan.  —  Fargo  v.  Auditor  Gen.,  57  Mich. 
598,  2^  Am.  &  Eng.  R.  Caa.  316;  Detroit  v. 
Detroit  City  R.  Co.,  76  Mich.  421,  39  Am.  ft 
Eng.  R.  Caa.  538. 

Minnesota.  —  State  v.  St.  Paul,  etc.,  R.  Co., 
30  Minn.  311;  State  v.  St.  Paul  Union  Depot 
Cn.,  42  Minn.  142,  41  Am.  &  Eng.  R.  Cas,  636; 
State  V.  District  Ct„  54  Minn.  34;  Minneapolis, 
etc.,  R.  Co.  V.  Koemer,  85  Minn.  149;  State  v. 
Northwestern  Telephone  Exch.  Co.,  84  Minn. 
459- 

Missouri.  —  American  Union  Expresa  Co.  v. 
St.  Joseph,  66  Mo.  675,  27  Am.  Rep.  38a. 

North  Carolina,  —  Wilmington  Underwritera 
Ins.  Co.  V.  Stedman,  130  N.  Car.  aai. 

North  Dakota. — Fargo,  etc.,  R.  Co.  v.  Brewer, 
3  N.  Dak.  34- 

Pennsylvania.  —  Buffalo,  etc.,  R.  Co.  v.  Com,, 
3  Brews.  (Pa.)  386;  Philadelphia,  etc,  R.  Co.  v. 
Com.,  4  Brew*.  (Pa.)  222;. Com.  v.  Buffalo,  etc., 
R.  Co.,  2  Pearson  (Pa.)  376;  Philadelphia,  etc., 
Mail  Steamship  Co.  v.  Com.,  104  Pa.  St.  109; 
Com.  V.  Brush  Electric  light  Co.,  204  Pa.  St 
249- 

South  Carolina.  —  Southern  Express  Co.  v. 
Hood,  15  Rich,  L.  (S.  Car.)  66,  94  Am.  Dec. 
141. 

Wisconsin.  —  StAte  v.  McFetriifee,  56  Wis. 
256,  .64  Wis.  130;  State  v.  Harafaaw,  76  Wis. 
330. 


Tax  Ml  QroH  Xaningt  of  CoipDratien  Utoatad 
Twrtljr  Wtthmt  Bute  Held  Unanthorliad.—  State 

Treasurer  v.  Auditor  Gen.,  46  Mich.  324. 
Onus  Eaniingf  Law  Held  Void  in  North  Dakota. 

—  Northern  Pac.  R.  Co.  v.  McGinnis,  4  N.  Dak. 
494- 

Tax  on  Qroaa  Baeelpto  for  Tolls  and  Trantporta- 
tloB  — Com.  V.  New  York,  etc,  R.  Co.,  (Pa. 
1S91)  48  Am.  ft  Eng.  R.  Cas.  633. 

5.  Power  of  State  t«  Levy  Tranohiae  Tax  on 
Groat  BeeelpU.  —  State  v.  U.  S.  Fidelity,  etc., 
Co.,  93  Md.  314.  And  see  Maine  v.  Grand 
Trunk  R.  Co.,  143  U.  S.  217. 

3.  Tax  on  Oroas  Beeeiptt  Held  IFaooaitltntional 
ai  Interfering  with  Interstate  Commeroa, —  Phila- 
delphia, etc..  Steamship  Co.  v.  Pennsylvania,  133 
U.  S.  336. 

4.  Power  «f  Btate  to  Tax  Intontato  Owporatloiia 
and  their  Intareati. —  See  the  title  Interstate 

COHUERCE,  vol.  17,  p,  34. 

6.  Dividend  Tax  on  Corporationa. —  Board  of 
Review  v.  Montgomery  Gas-Light  Co.,  64  Ala. 
369 ;  State  v.  Comptroller,  54  N.  J.  L.  135 ;  Peo- 
ple V.  Albany  Ina.  Co.,  92  N,  Y,  458,  i  Am.  & 
Eng.  Corp.  Cas.  466 ;  State  v.  Farmer's  Bank,  1 1 
Ohio  94;  Pennsylvania  Bank  Assignees'  Ac- 
count, 39  Pa.  St.  103:  Second,  etc,  St.  Pass.  R, 
Co.  V.  Philadelphia,  51  Pa.  St,  465  ;  Philadelphia 
V.  Philadelphia,  etc.  Pass.  R  Co,,  52  Pa.  St, 
177;  Com,  V.  Pittsburg,  etc,  R.  Co.,  74  Pa, 
St.  83. 

"  The  Tax  on  Divldenda  is  a  well-known  mode 
of  raising  revenue  for  the  state  upon  corpora- 
tions, and  was  in  its  origin  chiefly  confined  to 
banka."  Phtsnix  Iron  Co.  v.  Com.,  59  Pa.  St. 
104. 

6.  nranehise  Tax  Keaanrad  by  DivUoBdi.— 

See  supra,  this  title.  Franchise  Tax  —  Meas- 
urement of  Franchise  Taxes. 

Dividend  Tax  II  Tax  on  Franohiae. —  People  v. 
Albany  Ins.  Co.,  93  N,  Y,  458,  i  Am,  &  Eng. 
Corp.  Cas.  466;  People  v.  Home  Ins,  Co.,  92  N. 
Y.  328,  aiRrmed  Home  Ins.  Co.  v.  New  York, 
134  U.  S.  594.  See  also  State  v.,  Comptroller, 
54  N.  J,  L.  135. 
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in  any  way  by  the  character  of  the  property  in  which  the  corporation's  capital 
stock  Is  invested.*  Like  a  tax  on  the  franchise,  a  tax  on  capital  stock  may 
b2  graduated  by  dividends.'  It  has  been  held  that  In  assessing  the  tax  no 
difference  can  be  made  between  dividends  actually  paid  to  the  stockholders, 
and  stock  dividends,  which  are  profits  added  to  the  stock  of  each  corporator.' 
Dividends  declared  and  credited  to  stockholders  become  obligations  of  the 
company  to  the  stockholders  and  are  their  property.  They  are  not  the  prop- 
erty of  the  corporation.  Where,  however,  a  corporation  merely  formally 
declares  dividends  without  any  intention  to  pay  them  over  to  the  stockholders 
and  without  any  change  in  the  status  of  the  funds  of  the  corporation,  such 
dividends  are  taxable  as  capital  and  assets  of  the  company.'*  Because  a 
corporation  or  its  capital  stock  is  exempt  from  taxation,  it  does  not  necessarily 
follow  that  the  dividends  or  profits  of  the  individual  stockholders  are  exempt.' 

XI  Taxatioh  OF  CosPOBAiion — 1.  Oeneral  Frinol^ — a.  Taxes 

ON  Property.  —  Many  of  the  principles  of  law  concerning  the  taxation  of 
foreign  corporations,  especially  those  in  regard  to  the  taxation  of  the  personal 
property,  both  tangible  and  intangible,  belonging  to  such  associations,  also 
concerning  the  taxation  of  shares  of  stock  in  foreign  corporations,  have  already 
been  discussed  under  the  subject  pertaining  to  the  place  of  taxing  corporate 
interests.* 

b.  Privilege  Tax  on  Foreign  Corporations.  —  As  a  condition  of 
exercising  corporate  functions  or  doing  business  within  a  state  by  a  foreign 
corporation,  such  state  may  impose  a  privilege  or  license  tax  on  the  cor- 
poration. Such  a  tax  against  foreign  corporations  is  not  unconstitutional 
because  of  lacking  equality  or  uniformity  under  state  constitutions,  or  because 
of  a  denial  of  privileges  and  immunities  of  citizens  of  the  several  states,  nor  is 
it  a  denial  of  the  equal  protection  of  the  laws;  and  it  is  settled  that,  subject 
to  certain  limitations  respecting  interstate  and  foreign  commerce,  a  state  may 
impose  such  conditions  upon  permitting  a  foreign  corporation  to  do  business 
within  its  limits  as  it  may  judge  expedient,  and  that  it  may  make  the  grant 
or  privilege  dependent  upop  the  payment  of  a  specific  license  tax,  or  sum 
proportioned  to  the  amount  of  its  capital  used  within  the  state. It  has  been 
held  competent  for  the  legislature  of  a  state  to  impose  as  a  condition  upon 

In  Tew  Jmer  an  aanual  franchise  tax  waa  4.  UTidewb  Held  Tuabla  u  Pioperty  of  Cir- 

imposed  on  certain  corporations  calculated  upon  pwatlon. —  People  v.  Barker,  »z  N.  Y.  App. 

two  factors,  viz.,  "(i)  gross  receipts  within  a  Div.  532. 

specified  period,  and  (2)  '  dividends  earned  or  5,  Tax  On  Sivldends  of  Indlvidnal  StOflUuUn 

declared '  during  the  same  period."   Under  this  Hold  Valid.  —  State  v.  Petway,  z  Jones  Eti. 

statute  it  was  held  that  earnings  fairly  used  for  (55  N.  Car.)  396.    See  also  Atty.-Gen.  v.  Qur- 

the  betterment  of  the  plant  were  not  "dividends  lotte  Bank,  4  Jones  Eq.  (57  N.  Car.)  287. 

earne(<  or  declared."    State  c  Comptroller,  54  Stotato  Imposing  Tax  on  Dividend  of  Katioul 

N.  J.  L.  135.  Bank  StoA  Bold  Valid. —  State  v.  Tax  Collector, 

In  Hew  York  a  tax  upon  a  foreign  corporation  »  Bailey  L.  (S.  Car.)  654. 

based  on  the  dividends  of  the' corporation  was  8.  See  supra,  this  title.  Place  of  Taximg  Ctr- 

upheld,  even  where  the  dividends  were  earned  porale  Interests. 

in  business  transacted  out  of  the  sUte.   People  7>  Aathoritj  of  States  to  Tax  Foreign  Corpan- 

V.  Roberts,  (Ct.  App.)  s  N.  Y.  Annot.  Gas.  201.  tions — United  States.  —  Ducst  v.  Chicago,  10 

■    1.  Home  Ins.  Co.  v.  New  York,  134  U.  S.  Wall.  (U.  S.)  410,  applying  Paul  v.  Virginia, 

594,  affirming  People  v.  Home  Ine.  Co.,  92  N.  Y.  8  Wall,    (U.  S.)    168;   Liverpool  Ins.  Co.  V. 

328,  3  Am.  &  Eng.  Corp.  Cas,  363.  Massachusetts,  10  Wall.  (U.  S.)  ^66;  Philadd- 

S.  Tax  on  Caidtal  Stoek  Gradoated  by  Dividends.  phia  Fire  Assoc.  v.  New  York.  119  U.  S-  no; 

—  Phoenix  Iron  Co.  v.  Com.,  59  Pa.  St.  104 ;  Pembina   Consol.   Silver   Min.,   etc  Co.  r. 

Leigh  Crane  Iron  Co.  v.  Com.,  55  Pa.  St.  Pennsylvania,  125  IT.  S.  187;  Maine  v.  Grand 

448.  Trunk  R.  Co.,  142  U.  S.  317  ;  Horn  Silver  Min. 

8.  Dividends  Paid  and  Stock  Dividends  liable  to  Co.  v.  New  York,  143  U.  S.  305:  New  YoHc 

AsHssment.  —  Com.  v.  Cleveland,  etc.,  R.  Co.,  v.  Roberts,  171  U.  S.  658;  Manchester  F.  In*. 

29  Pa.  St.  370.    See  also  Com.  v.  Pittsburg,  Co.  v.  Herriott,  91  Fed.  Rep.  711. 

etc.,  R.  Co.,  74  Pa.  St.  83;  Leigh  Crane  Iron  Georgia.  —  Goldsmith  v.  Home  Ins.  Co.,  62 

Co.  V.  Com..  S5  Pa-  St.  448.  Ga.  379. 

Stock  Certificates  Held  Kot  Liable  to  Dividend  Illinois.  —  Ducat  v.  Chicago,  48  111.  173,  95 

Tax.  —  Chicago,  etc,  R.  Co.  v.  Page,  1  Biss.  Am.  Dec  529 ;  Western  Union  TciL  Co.  r.  UA, 

(U.  S.)  461.  76  HI.  17a. 
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foreign  corporations  doing  business  in  the  state  that  they  shall  assess  and 
collect  a  tax  upon  that  portion  of  their  loans  in  the  hands  of  individual  resi- 
dents within  the  state.'  In  New  York  foreign  corporations  doing  business 
within  the  state  are  taxable  on  the  amount  of  capital  employed  in  the  busi- 
ness in  the  state.*  The  jurisdiction  of  the  state  to  tax  foreign  corporations 
under  the  statute  depends  o^i  the  existence  of  two  concurring  conditions, 
namely,  that  the -corporation  sought  to  be  taxed  shall  be  "doing  business" 
in  the  state,  and,  second,  that  its  capital  or  some  portion  thereof  shall  have 
been  "employed  within  the  state."  ' 

c.  Mode  of  Fixing  Amount  of  Privilege  Tax.  —  The  tax  may  be  in 
the  nature  of  a  specific  sum  required  to  be  paid  each  year,  or  the  state  may 
apportion  the  amount  exacted  according  to  the  value  of  the  business  per- 
mitted, as  disclosed  by  the  gains  or  receipts  of  the  corporation.  The  charac- 
ter of  the  tax  or  its  validity  is  not  determined  by  the  mode  adopted  in  fixing 
its  amount.* 

2.  Taxation  of  Poreign  Corporatiotts  as  Inoladed  within  Certain  Legislation.  — 

A  statute  which  provides  that  all  persons  and  associations  doing  business  in 
the  state  and  not  residents  of  the  state  shall  be  assessed  and  taxed  on  all 
sums  invested  in  such  business,  the  same  as  if  they  v/ere  residents,  is  held  to 
include  foreign  corporations.'  However,  a  foreign  corporation  has  been  held 
not  to  be  an  inhabitant  within  a  statute  of  a  state  in  which  it  carried  on 
business.* 

3.  Taxation  of  7<Hreign  Con>orationi  in  Relation  to  Intentate  Commerce.  —  A 

limitation  on  the  power  of  the  state  to  tax  a  foreign  corporation  atises  where 
the  corporation  is  in  the  employ  of  the  federal  government,  or  where  its 
business  is  strictly  commerce,  interstate  or  foreign.  A  state  cannot  exclude 
from  its  limits  a  corporation  engaged  in  interstate  or  foreign  commerce.'' 


Indiana.  —  State  v.  Insurance  Co.  of  North 
America,  115  Ind.  357;  Blackmer  v.  Royal  Ins. 
Co.,  115  Ind.  391. 

/owo.  —  Scottish  Union,  etc.,  Ins.  Co.  v, 
Herriott,  109  Iowa  606.  7f  Am.  St.  Rep.  548. 

Kansas.  —  Leavenworth  V.  Booth,  1 5  Kan. 
627. 

Kentucky.  —  Phcenix  Ins.  Co.  v.  Com.,  5  Bush 
(Ky.)  68,  96  Am.  Dec.  331 ;  Com.  v.  Milton,  13 
B.  Mon.  (Ky.)  giz,  54  Am.  Dec,  533;  Southern 
Bldg.,  etc,  Assoc.  v.  Norman,  98  Ky.  394,  56 
Am.  St.  Rep.  367. 

LoHuiana.  —  State  v.  Lftthrcqi,  10  La.  Ann. 
398;  State  V.  Fosdick,  31  La.  Ann.  434;  State 
V.  Hammond  Packing  Co.,  (La.  1903)  34  So. 
Rep.  368. 

Maine.  —  State  v.  Western  Union  Tel.  Co., 

73  Me.  518- 

Matsachuseits.  —  Atty.-Gen.  v.  Bay  State 
Min.  Co.,  99  Mass.  148,  96  Am.  Dec  717. 

Montana.  —  Northwestern  Mut  L.  Ins.  Co. 
V.  Lewis  County,  (MonL  1903)  73  Fac.  Rep. 
98a. 

Nwada.  —  E»  p.  Cohn,  13  Nev.  424. 
New  Jertty.  —  Tateni  v,  Wright,  33  N.  J.  L. 

439- 

New  York.  —  Vixt  Dept.  v.  Noble,  3  E.  D. 
Smith  (N,  Y.)  440;  People  v.  Roberts.  91  Hun 
(N.  Y.)  158,  affirmed  149  N.  Y.  608;  People  v. 
Philadelphia  Fire  Assoc.,  92  N.  Y.  311,  44  Am. 
Rep.  380,  1  Am.  ft  Eng.  Corp.  Cas.  i. 

Ohio.  —  Western  Union  Tel.  Co.  v.  Mayer,  38 
Ohio  St.  521  ;  Southern  Gum  Co.  v.  Laylin,  66 
Ohio  St,  S78. 

Virginia.  —  Slanghter  v.  Com.,  13  Gratt. 
(Va.)  767. 


Wisconsin.  —  Milwaukee  Fire  Dept.v,  Helfen- 
stein,  r6  Wis.  137. 

See  also  the  titles  Foreign  Corporations, 
vol.  13,  p.  860;  OccupATioH,  Business,  and 

PRIVILBCB  TaXBS,  VoI.  21,  p.  377. 

1.  Com.  V.  New  York,  etc.,  R.  Co.  139  Pa. 
St.  463.  IS  Am.  St.  Rep.  724. 

6.  Tax  on  Amount  of  Capital  Employsd  in  State. 
—  People  V.  Wemple,  78  Hun  (N.  Y.)  63,  150 
N.  Y.  46:  People  v.  Roberts,  91  Hun  (N.  Y.) 
158,  aHirmed  149  N.  Y.  608;  People  v.  Equit- 
able Trust  Co.,  96  N.  Y.  387;  People  v. 
Wemple,  139  N.  Y.  558;  People  v.  Wemple, 
133  N.  Y.  333;  People  v.  Wemple,  138  N.  Y. 
583 ;  People  v.  Roberts,  154  N.  Y.  i ;  People 
V.  Roberts,  4  N.  Y.  App.  Div.  388,  a^Hrmed 
151  N.  Y.  621. 

8.  Jnrlsdletloa  to  Tax  Foreign  Corporationi 
nndsT  Vsw  York  Statute, —  People  v.  Campbell, 
130  N.  Y.  68;  People  v.  Roberts,   154  N. 

4.  Kode  of  Estimating  Tax. —  Maine  v.  Grand 

Trunk  R,  Co.,  143  U.  S.  219. 

8.  Foreign  Corporations  Held  Taxable  as  Von- 
residents  is  Hew  York.  —  People  v.  McLean,  80 
N.  Y.  254;  People  v.  Barker,  141  N.  Y.  118; 
British  Commercial  L,  Ins.  Co.  v.  Tax,  etc., 
Com'rs,  I  Keyes  (N.  Y.)  303. 

8.  Fonlgn  Cerporatlini  Beld  Vat  Taxable  as 
bhaUtaat.  —  Boston  Invest  Co.  v.  Boston,  158 
Mass.  461. 

7.  Tazatlon  of  Foreign  Corporatloiu  —  bitar- 
state  GommerM.  —  See  the  titles  Foreign  Cor- 
porations, vol.  13,  p.  861;  Interstate  Com- 
merce, vol.  11,  p.  34;  Occupation,  BusiNsss, 
AND  PaiviLEGi  Taxes,  vol.  31,  p.  793. 
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Although  no  state  can  compel  a  corporation  to  pay  for  the  privilege  of  engag- 
ing in  interstate  commerce,  this  immunity  does  not  prevent  a  state  from 
imposing  ordinary  property  taxes  on  jn'operty  haring  a  situs  within  its  territory 
and  employed  in  interstate  commerce.' 

4.  Definition  of  "  Doing  Bnsineii."  —  Occasional  and  isolated  transactions  do 
not  render  concerns  liable  to  taxes  laid  on  foreign  corporations  "doing  busi- 
ness "  vrithin  the  state.  This  subject  has  been  fully  treated  in  a  prior  title 
of  this  work."  * 

fi.  Retaliatory  Legislation.  —  In  some  of  the  states  statutes  have  been 
enacted  imposing  on  foreign  corporations  seeking  to  do  business  therein, 
similar  taxes,  license  fees,  and  conditions  exacted  by  the  home  state  of  such 
corporations  irora  the  corporations  of  the  former  seeking  to  do  business  In 
the  latter.  The  constitutionality  of  this  legislation  has  been  attacked  on 
various  grounds,  but  in  the  main  it  has  been  upheld.  This  subject  has  been 
fully  treated  under  other  titles  in  this  work,  to  which  reference  is  made.* 

Xn.  Tazatiov  of  Railsoads  —  1.  Power  of  State  to  Tax  —  Oenenl  Princi- 
ples. —  The  general  principles  of  law  governing  the  power  of  the  state  to  tax 
corporations  genersuly,  apply  to  the  taxation  of  railroad  corporations,  the 
interests  therein  and  their  properties.*  However,  since  railroads  are  generally 
not  confined  to  a  particular  locality  within  a  state,  and  ordinarily  extend 
through  and  out  of  many  of  the  states  of  the  Union,  the  state's  power  of 
taxing  such  corporations  and  certain  of  their  interests  may  be  limited  under 
certain  circumstances,  especially  by  the  exclusive  authority  of  the  federal 
government  over  interstate  commerce." 

2.  General  Kethods  of  Attetsing  —  a.  Assessment  by  Local  Authorities. 

—  One  of  the  methods  of  assessing  railroads  is  by  assessing  so  much  of  the 
road  by  local  authorities,  as  is  situated  within  the  jurisdiction,  the  same  as 
othsr  property  is  assessed  which  is  located  within  the  limits  of  the  county  or 
town* 

b.  Assessment  by  State  Board  as  Entirety.  —  From  the  peculiar 
nature  of  railroad  property,  its  dissimilarity  in  use  and  value  .to  the  mass 
of  other  property,  and  its  continuous  extent  through  different  localities,  it  is 
commonly  regarded  by  the  states  that  it  cannot,  in  justice  to  the  owners,  be 
as  fairly  and  uniformly  valued  by  the  numerous  local  instrumentalities  pro- 
vided for  assessing  other  property,  as  by  a  state  board  created  for  the  pur- 
pose.' It  has  been  held  to  be  neither  in  conflict  with  the  constitution  of  a 
state  nor  inequitable,  that  taxable  property  of  a  railroad  company  should  be 
ascertained  by  a  state  board  of  equalization,  and  that  the  state,  county,  and 
city  taxes  should  be  collected  within  each  municipality  on  the  assessment,  in 
the  proportion  which  the  length  of  the  road  within  such  municipality  bore  to 

1.  Property  of  Omporation  OMrylng  od  later-  each  county  through  which  they  nm,  see  Hunt- 

ttate  CommerM  Kaj  Be  Tusd  in  Stato  When  It  ington  v.  Central  Pac.  R.  Co.,  a  Sawy.  (U.  S.) 

Hu  Sitni.  —  Atlantic,  etc.,  Tel,  Co.  v.  Phila-  503 ;  People  u.  Placerville,  etc.,  R.  Co.,  34  CiL 

delphia,  190  U.  S.  160.    See  also  the  title  656;  Sangamon,  etc.,  R.  Co.  v.  Morgan  Count;, 

Intesstate  Cohkercb,  vol.  17,  pp.  106,  III.  14  III.  163,  56  Am.  Dec.  497;  Albany,  etc  B. 

t.  See  the  titles  Occufatiok,  Bubimbss,  and  Co.  v.  Osboni,  la  Barb.  (N.  Y.)  333:  Albany, 

Privilegb  Taxes,  vol.  Ji,  p.  811;   Fobuch  etc.,  R.  Co.  v.  Canaan,  t6  Barb.  (N.  Y.)  244; 

Corporations,  vol.  13,  p.  869.  Mohawk,  etc.,  R.  Co.  v.  Clute,  4  Paige  (N.  Y.) 

8.  See  the  titles  Foreign  Corporations,  vol.  384;  Providence,  etc,  R.  Co.  v.  Wri^it,  s  R. 

13,  pp.  863-866;  Occupation,  BdsikesSj  and  1.  459;  Orange,  etc.,  R.  Co.  v.  Alexaadria,  17 

Privilege  Taxes,  vol.  21,  p.  780.  Gratt.  (Va.)  176. 

JL  Power  of  State  to  Tax  Corporationi  Oenerally.  7.  St.  Louis,  etc.,  R.  Co.  v.  Worthen,  52  Arfc. 

—  See  supra,  this  title,  Taxability  of  Corpora-  529,  41  Am.  &  Eng.  R.  Cas.  589 ;  Dncinnati. 
Hons  —  Power  of  State  to  Tax.  etc.,  R.  Co.  v.  Com.,  81  Ky.  49a,  13  .Am.  ft  Eng. 

S.  Kate  Oaanot  IntarCare  with  Intentate  Com-  R.  Cas.  270. 

I.  —  See  generally  the  title  Ihtbrstatb  Short  Iloe  Railroad  Located  In  County  ud 


Commerce,  vol.  17,  p.  ^a.  Belonging  to  Kannfitotnring  Corporation  Held  Vot 

6.  AMfiraunt  by  Loeal  Anthorttlei.  —  As  iUns-  Aaiewable  by  State  Board. —  Dayton  v.  Daytoa 
(lativc  Hi  fltf  in^bp4  of  ^ee^ny  railmds  ia     Coal,  etc^  Co.,  99  Tenn.  578. 
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the  whole  length  of  the  road  within  the  state.  Methods  similar  to  the  one 
thus  approved  have  been  very  generally  adopted  by  statute  in  many  of  the 
states,  and  this  method  of  assessing  and  taxing  railroads  is  upheld.' 

c.  Property  Essential  to  Operation  of  Road — Realty  —  Right 
OF  Way — Railroad  Track, — The  property  included  in  the  foregoing 
terms,  belonging  to  a  railroad  company,  exclusive  of  that  unnecessary  ^to  the 
operation  of  the  road,  is  assessed  for  taxation,  in  many  of  the  states,  after 
tne  method  given  in  the  next  preceding  section.  The  statutes  in  some  of  the 
states  declare  what  properties  shall  be  assessed  by  the  state  board  and  what 
shall  be  assessed  by  local  authorities.'  In  order  to  secure  a  just  valuation  for 
taxatioh  of  this  class  of  property,  all  of  it  that  is  used  for  the  convenient  and 
proper  operation  of  the  railway  may  be  assessed  as  a  unit,  and  the  valuation 
thus  ascertained  maybe  apportioned  to  the  various  taxing  districts  on  a  mile- 
age basis.*  In  Illinois  it  is  held,  that  land  held  and  used  as  right  of  way  by 
a  railroad  company,  including  the  superstructures  thereon,  is  railroad  track, 
and  not  subject  to  assessment  by  t]ie  local  assessor;  and  that  land  so  held  by 

N.  J.  L.  173.  See  also  Burlington,  etc.,  R.  Co. 
V.  Lancaster  Counly,  7  Neb.  33,  15  Neb.  851, 
13  An.  ft  Eng.  R.  664. 

Bailnwd  Bridge  Hald  Ansnable  by  Btats  Board 
«nd  Tot  by  Looal  AntbinitiM. —  Chicago,  etc.,  R. 
Co.  V.  Richardson  County,  61  Neh.  519. 

Elantod  Bailreadi  Held  to  Be  Bailroadi  In 
niUoU.  — Knopf  V.  Lake  St  El.  R.  Co.,  197 

111.  31  s. 

Vaa  far  Tndlqr  Boad  Vot  a  Bailroad  Vie.  — 

Matter  of  Jereey  City,  etc.,  R.  Co.,  66  N.  J.  L. 
501. 

BaUroad  Held  Hot  Taxable  by  State  Board  of 
Hwewon  under  Hew  Jeney  Aot.  —  Monmouth 
Park  Assoc.  v.  State  Board  of  Assessors,  60  N. 
J.  L.  372. 

Deftalttons  of  Boadbed,  Boadway,  Bight  of  Way, 
Bailnad  Tiaek,  and  Wlut  An  Inoluded  TheniiL 

—  Santa  Oara  County  v.  Southern  Pac.  R.  Co., 
118  U.  S.  394,  24  Am.  &  Eng.  R.  Cas.  523 ;  San 
Francisco,  etc.,  R.  Co.  v.  State  Board  of  Equali- 
zation, 60  Cal.  12,  13  Am.  &  Eng.  R.  Cas.  248; 
San  Francisco  v.  Central  Pac.  R.  Co.,  63  Cal, 
467,  49  Am.  Rep.  98 ;  Chicago,  etc.,  R.  Co.  v, 
Cass  County,  8  N.  Dak.  iS. 

The  Traok  of  a  Street  Railway  Coniistfng  of 
MriBgan,  Tlw,  and  Ballk  Afflud  to  the  Land, 
is  "  land  "  within  the  meaning  of  a  statute  im- 
posing a  tax,  and  declaring  that  the  term 
"  land "  shall  be  construed  to  "  include  the 
land  itself,  and  all  buildings,  and  all  other 
articles  erected  upon  or  affixed  to  the  eame." 
People  V.  Cassity,  46  N.  Y.  46. 

Foundation,  Colmnas,  and  Bapentnutwo  of  EIo- 
Tatad  BaUroad  Hold  TaxaUt  aa  Baal  ZiUte.— 
Feople  V.  Tax,  etc.,  Com'rs,  83  N.  Y.  459,  2 
Am.  ft  Eng.  R.  Caa.  343.  afHrming  19  Hun  (N. 
y.)  460.  See  also  People  v.  Tax,  etc.,  Com'rs, 
loi  N.  Y.  333,  reversing  23  Hun  (N.  Y.)  687. 

Town  lots,  over  Which  a  Bailroad  Company 
Has  the  Bight  of  Way,  may  be  taxed  as  railroad 
track,  but  this  precludes  them  from  being  also 
taxed  as  town  or  city  lota.  Chicago,  etc.,  R. 
Co.  V.  Miller,  72  III.  144. 

Lota  Belonging  to  Bailroad  Held  Hot  Part  of 
Bailroad  Traok  nader  Illinois  Statote. — Chicago, 
etc.,  R.  Co.  V.  People,  136  HI-  660. 

Boffleienoy  of  Seecslption  of  Bailroad  Property 
under  Illinois  Statute. —  Wabash,  etc.,  R.  Co.  v. 
People,  137  111.  181. 
9.  Am«  V.  People,  26  Colo.  83. 


1.  Aseeeamoat  of  BaUnad  aa  Bntiraty  —  Ii 
Apporttonad  Amoag  SnbdivlilaBB  of  State.  —  State 
Railroad  Tax  Cases,  93  U.  S.  S75<  See  also  the 
following  cases  wherein  the  principal  case  is 
cited  and  approved:  Pittsburgh,  etc.,  R.  Co. 
V.  Backus,  154  U.  S.  421;  Pullman's  Palace 
Car  Co.  V.  Pennsylvania,  141  U.'  S.  18;  Ken- 
tucky Railroad  Tax  Cases,  115  U.  S.  zzi;  St. 
Louis,  etc.,  R.  Co,  v,  Worthen,  53  Ark,  539, 

41  Am.  ft  Eng.  R.  Cas.  589;  Carlisle  v.  Pull- 
man Palace  Car  Co.,  8  Colo.  330,  54  Am.  Rep. 
553;  Pittsburgh,  etc.,  R.  Co.  v.  Backus,  133 
Ittd.  635;  Cleveland,  etc,  R.  Co.  v.  Backus,  133 
Ind.  513;  Franklin  County  v.  Nashville,  etc, 
R.  Co.,  13  Lea  (Tenn.)  531. 

In  Kentuofcy  it  is  said :  "  The  principal  object 
of  the  legislature  in  having  this  board  of  com- 
missioners to  aaaesa  and  supervise  the  taxing 
of  auch  corporations  was,  that  no  injustice  might 
be  done  tlie  companies  by  subjecting  their  prop- 
erty to  fragmentary  assessments."  Cincinnati, 
etc.,  R.  Co.  V.  Com.,  81  Ky.  493,  13  Am.  & 
Eng.  R.  Cas.  270. 

Taxes  Imposed  on  Bamlngt  In  lien  of  Other 
Taxes.  —  In  some  of  the  states  taxes  are  im- 
posed on  the  earnings,  income,  or  receipts  of 
railroad  companies,  which  are  in  lieu  of  all  or 
certain  other  taxes  for  which  the  company  might 
be  otherwise  liable.  Pere  Marquette  R.  Co.  v. 
Ludington,  (Mich.  1903)  95  N.  W.  Rep.  417. 
See  also  S£ate  v.  St.  Paul  Union  Depot  Co., 

42  Minn.  142,  41  Am.  &  Eng.  R.  Cas.  C36. 

A  Farm  Pnrohased  for  a  Supply  of  Qravel,  by  a 
railroad  company,  and  a  branch  built  from  the 
main  line  leading  to  it,  are,  like  other  property, 
subject  to  taxation,  though  the  charter  may  pro- 
vide tiiat  auch  company  shall  pay  into  the  treas- 
ury of  the  state  yearly  a  tax  on  ita  capital  stock, 
and  that  no  other  tax  shall  be  imposed  on  said 
company.    State  v.  Hancock,  33  N.  J.  L.  315. 

8.  Property  Essential  to  Operation  af  Boad. — 
Nashville,  etc.,  R.  Co.  v.  State,  129  Ala.  143; 
St.  Louis,  etc.,  R.  Co.  v.  Miller  County,  67 
Ark.  498;  Oregon  Short  Line  R.  Co.  v.  Good- 
ing, 6  Idaho  773;  Chicago,  etc.,  R.  Co.  v.  Peo- 
ple, 19s  111.  184;  Chicago,  etc,  R.  Co.  v.  Grant, 
167  lit  489;  State  V.  Hannibal,  etc.,  R.  Co., 
135  Mo.  618;  State  f.  Chicago,  etc.,  R.  Co.,  163 
Mo.  391 ;  United  New  Jersey  R.,  etc.,  Co.  c 
Jersey  City,  53  N,  J.  L.  547 ;  Hoboken  R.,  etc., 
Coimectinf  Co.  y,  Statp  Bovd  Of  ASKSSors,  64 
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a  railroad  company  as  right  of  way  is  required  by  law  to  be  assessed  for  taxa- 
tion by  the  state  board  of  equalization ;  and  that  an  assessment  of  such  prop* 
erty  by  the  local  assessor  is  void.^  In  California  it  has  been  held  that  the 
franchises,  rails,  and  rolling  stock  of  a  street  railroad  operated  in  more  than 
one  county  are  not  assessable  by  the  state  board  of  equalization,  but  are 
assessable  by  the  assessors  of  the  several  counties  through  which  the  railroad 
passes.*  ^ 

d.  Unessential  Property.  —  So  much  of  a  railroad  company's  realty 
as  is  unessential  to  the  operation  of  the  railroad  is  generally  assessed  for  taxa- 
tion in  the  same  manner  as  the  realty  of  natural  persons.  Statutes,  in  some 
jurisdictions,  expressly  stipulate  what  property  is  locally  assessable.' 

3.  Boiling  Stook  —  ii..  Generally. — A  railroad  company's  rolling  stock 
may  be  taxable  as  personalty.*  But  the  legislature  may  provide  that  the 
rolling  stock  shall  be  considered  real  estate  and  assessed  with  the  road  as  a 
whole,'  or  that  it  shall  be  distributed  for  taxation  among  the  counties,  cities, 


1.  Chicago,  etc.,  R.  Co.  v.  Miller,  jm  111.  144 ; 
Ohio,  etc.,  R.  Co.  p.  Weber,  96  III.  443 ;  Chicago, 
etc.,  R.  Q>.  v.  People,  98  111.  350 ;  Peoria,  etc., 
R.  Co.  V.  Goar,  118  111.  134;  Chicago,  etc.,  R. 
Co.  V.  People,  129  111,  571 ;  Chicago,  etc,  R.  Co. 
V.  Grant,  167  111.  489. 

8.  0trMt  Railroad  Hot'  AiieMable  by  ttat* 
Board  of  X»alintioB  in  CalUornia. —  San  Fran- 
eiaoi,  etc..  Electric  R.  Co. -v.  Scott,  (CaL  1903) 
75  Pm.  Rep.  57$. 

>.  Realty  Not  Bwmtial  to  Opmtioa  of  Botit  — 
Arkansas.  —  St.  Lonia,  etc.,  R.  Co.  V.  Miller 
County,  67  Ark.  49B. 

Connecticut.  —  Osbom  V.  Hartford,  etc.,  R. 
Co.,  40  Conn.  498. 

Idaho.  —  Oregon  Short  Line  R.  Co.  v.  Good- 
*  ing,  6  Idaho  773. 

Illinois.  —  Chicago,  etc,  R.  Co.  v.  Paddock, 
75  111.  616 ;  Chicago,  etc.,  R.  Co.  v.  People,  195 
IlL  184. 

Indiana,  —  Toledo,  etc,  R.  Co.  l^  Lafayette, 
22  Ind.  363. 

Iowa.  —  Herter  v.  Chicago,  etc,  R.  Co.,  1 14 
Iowa  330. 

Missouri.  —  State  v.  Hannibal,  etc.,  R.  Co., 
13s  Mo.  618;  State  v,  Chicago,  etc.,  R.  Co.,  16a 
Mo.  391. 

New  Jersey.  —  United  New  Jersey  R.,  etc, 
Co.  V.  Jersey  City,  53  N.  J.  L.  547 ;  Delaware, 
etc.,  R.  Co.  V.  Newark,  60  N.  J.  L.  60  ;  Matter  of 
Erie  R.  Co.,  64  N.  J.  L.  133 ;  National  Docks  R. 
Co.  V.  Assessors,  64  N.  J.  L.  486 ;  Matter  of 
Erie  R.  Co.,  65  N.  J.  L.  608;  Matter  of  Jersey 
City,  etc.,  R.  Co.,  66  N.  J.  L.  501.  See  alao 
Hoboken  R.,  etc.,  Connecting  Co.  v.  Asseisora, 
64  N.  J.  L.  17a. 

Tennessee.  —  Franklin  Coanty  p.  NashTille, 
etc.,  R.  Co.,  12  Lea  (Tenn.)  531,  17  Am.  ft  Eng. 
R.  Gas.  44!;- 

Repair  Shops  Wot  Soljeot  to  Local  Taxation  In 
Pennsylvania. — Western  New  York,  etc.,  R. 
Co.  V.  Venango  County,  183  Pa.  St.  618,  affirm- 
ing 5  Pa.  Super.  Ct.  304.  See  also  Lehigh 
Valley  R.  Co.  v.  Bradford  County,  24  Pa.  Co. 

Ct.  537. 

As  to  What  Frapsrtr  XTsed  hy  Railroads  b 

liOoally  AHMsahlfl  or  Othsrwlee.  see  the  follow- 
ing cases  bearing  on  this  sabject : 

United  States.  —  Santa  Oara  County  v. 
Southern  Pac.  R.  Co.,  118  U.  S.  ,104,  24  Am.  & 
Eng.  R.  Cas.  523 ;  California  v.  Central  Pac.  R. 
Co.,  137  U.  S.  I,  33  Am.  ft  Eng.  R.  Cas.  451 ; 


Chletgo,  etc,  R.  Co.  v.  Sabola,  19  Fed.  Rep.  177, 
13  Am.  &  Eng.  R.  Cas.  443. 

Arkansas.  ^S>t.  Louis,  etc.,  R.  Co.  V.  Wil- 
Hama,  53  Ark.  58,  4$  Am.  ft  Eng.  R  Cas.  to. 

California.  —  San  Francisco  v.  Central  Pac 
R.  Co.,  63  CaL  467,  49  Aln.  Rep.  98. 

Idaho.  —  Oregon  Short  Line  R.  Co.  v.  Yeales, 
3  Idaho  397,  33  Am.  &  Eng.  R.  Cas.  481. 

lOinoiM.  —  People  v.  Chicago,  etc,  R.  Co.,  1 16 
I1L  181,  34  Am.  ft  Eng.  R.  Cas.  6ia;  Andersoi 
V.  Chicago,  etc.,  R.  Co.,  117  HI.  36,  25  Am.  ft 
Eng.  R.  Caa.  saa ;  Peoria,  etc,  R.  Co.  v.  Goar, 
118  111.  134.  39  Am.  ft  Eng.  R.  Cas.  189:  Chi- 
cago, etc.,  R.  Co.  V.  People,  139  111.  571,  41  An. 
&  Eng.  R.  Cas.  639. 

Indiana.  —  Pfaff  v.  Terre  Haute,  etc,  R.  Co, 
108  Ind.  144,  39  Am.  ft  Eng.  R.  Cas.  181. 

Ktntmeky.-^Qam.  v.  Louiaville,  etc,  R  Ou 
89  Ky.  i34i  37  Anu  &  Eng.  R.  Caa. 

NrfrwAc— Red  WiUow  County  v.  Chicago, 
etc,  R.  Co.,  36  Neb.  660,  39  Am.  ft  Eng.  R.  Cst. 

5S«-  _ 
4.  BolUag  Btook  Taxable  as  Psnoiiaftr.— 

Baltimore,  etc^  R.  Co.  v.  Allen,  33  Fed.  Rep. 
376,  17  Am.  ft  Eng.  R.  Cas.  461;  Sangamon, 
etCM  R.  Co.  V.  Morgan  County,  14  111.  i63> 
Am.  Dec  497;  Kennedy  v.  St.  Lonis,  etc,  R. 
Co..  68  lU.  39S:  Dobuque  v.  Ulinota  Cent  R. 
Co.,  39  Iowa  56;  Appeal  Tax  Ct.  v.  Northern 
Cent.  R.  Co.,  50  Md.  417;  Appeal  Tax  Ct.  ». 
Pullman  Palace  Car  Co.,  So  Md.  45> :  Pacific  R. 
Co.  V.  Cass  County,  S3  Mo.  17:  Orange,  etc, 
R.  Co.  V.  Alexandria,  17  Gratt.  (Va.)  176.  See 
also  Philadelphia,  etc.,  R.  Co.  v.  Appeal  Tax  Ct, 
50  Md.  397 ;  Appeal  Tax  Ct.  r.  Western  Mar^ 
land  R.  Co.,  50  Md.  374* 

Boniag  fltoA  b  Fmonalty  and,  as  such,  » 
liable  to  be  seieed  and  sold  for  the  eolleetioB 
of  a  tax  against  the  company.  Randall  v.  El- 
well,  52  N.  Y.  S2I,  II  Am.  Rep.  747. 

Hatnre  of  BolUnfr  Jto«k  Oenonlfy,  see  the  tide 
Railkoads,  vol.  23,  p  774.  In  regard  to  railroad 
mortgages,  see  the  title  Railmmd  Sscdutibs, 
vol.  23,  p.  B07.  As  a  subject  of  chattel  tnott- 
gage,  see  the  title  Crattxl  Moktimges,  vol.  5. 
p.  07^. 

8.  BoUIn«  Btatlt  Kay  B*  Oearidttod  Real  Xrtits 
for  Porpossi  of  Tantfoa.—  Lotrisvitle,  etc,  R- 
Co.  V.  State,  25  Ind.  177,  87  Am.  Dec  35*: 
State  r-.  Severance,  55  Mo.  378. 

In  nilnolt  it  was  provided  by  statute  Aat 
"  the  rollii^  atock  of  railroad  companies  shall 
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and  towns  through  which  the  road  runs,  proportionally  to  the  length  of  the 
road.* 

b.  Rolling  Stock  Used  in  Interstate  Commerce,  —  Rolling  stock 
engaged  in  interstate  commerce  may  be  taxed  by  the  states  in  which  it  is 
found.    This  subject  has  been  fully  treated  elsewhere  in  this  work.* 

c.  Sleeping  Cars. —  Under  the  usual  contract  between  railroad  com- 
panies and  sleeping-car  companies,  the  possession,  control,  and  community  of 
interest  which  the  former  have  and  exercise,  give  to  the  sleeping  cars  hired 
by  them  from  foreign  corporations  having  no  place  of  business  in  the  taxing 
state,  the  same  situs  as  ordinary  cars  operated  by  the  same  railroad  com- 
panies.' It  has  been  held  that  the  community  of  interest  in  the  sleeping  cars 
is  such  that  they  are  to  be  deemed  as  belonging  to  the  railroad  companies  for 
the  purposes  of  taxation.^ 

L  Aailroads  Tazahle  as  XTnlta  —  Under  the  generally  adopted  method  of 
taxing  railroads,  it  is  held  that  each,  from  one  end  to  the  other,  is  an  entirety, 
and  as  a  whole  only  may  be  subject  to  taxation  or  coercive  sale." 

Aa  to  B>Un»d  and  nea^j^-wr  Cmpulat  Bnfaged  in  Iiitartut*  Cnutttnw,  it  has  often 
been  held  that  their  property,  in  the  several  states  through  which  their  lines 
or  business  extended,  might  be  valued  as  a  unit  for  the  purposes  of  taxation, 
taking  into  consideration  the  uses  to  which  it  was  put  and  all  the  elements 
making  up  aggregate  value,  and  that  a  proportion  of  the  whole  fairly  and  . 
propeny  ascertained  might  be  taxed  by  the  particular  state  without  violating 
any  federal  restriction.* 

6.  Seildeiioe  of  Aailroads  for  Tftxati<m.  —  For  the  purposes  of  taxation,  the 
corporation  may  be  deemed  a  resident  of  each  town  and  county  through 
which  its  road  passes;  and  for  the  purpose  of  distributing  for  taxation  the 
uiilocated  personalty  of  the  corporation  among  the  several  counties  through 
which  the  railway  runs,  so  as  to  subject  this  personalty  to  county  taxation  in 
proper  proportions,  the  corporation  may  be  treated  as  residing  sub  modo  in  all 
the  counties  along  its  line  of  road,  and  therefore  in  one  as  much  as  in 

be  listed  and  taxed  in  the  several  counties,  395.  See  also  Denver,  etc.,  R.  Co.  v.  Chtirch,  17 
towns,  and  cities  fro  rata,  in  proportion  As  the  Colo,  i,  31  Am.  St.  Rep.  afa. 
lengtb  of  the  tnain  track  in  each  county,  town.  Under  »  Xlssoori  Btstottt,  it  was  held  that  cara 
or  city  bears  to  the  whole  length  of  the  road."  belonging  to  the  Pullnum  Palace  Car  Company 
Under  sudi  a  statute.  It  was  held  that  a  com-  were  not  owned  by  a  railroad  withia  the  mean- 
pan  y  was  not  taxable  in  a  county  wherein  it  ran  ing  of  the  statute  and  were  not  to  be  assessed 
its  can  over  a  leased  track.  Cook  Cotmty  v.  a^iut  it.  State  v.  St.  Louis  County,  84  Mo. 
Chicago,  etc.,  R.  Co.,  35  111.  460.  234,      Am.  &  Eng.  R.  Cas.  19s. 

Boiling  Stock  VUoh  I«  DMlftr*d  hy  Statute  U  tax  tm  Oron  Earnings  of  Falaoa  Car  Oompaulea 

Be  Baal  Estate  may  be  nevertheless  personal  —  WUwonsIn.  —  State  v.  Pullman's  Palace  Car 

property  for  the  purpose  of  sate  to  collect  de-  Co.,  64  Wis.  89. 

linquent  taxes.    Chicago,  etc.,  R.  Co.  f.  Ft.  PtlTllece  Tax  OH  Slewing  Oar*  Bon  Within  State 

Howard,  ai  Wis.  44,  91  Am.  Dec.  458.  Hay  Be  ImiMMd. — Gibson  County  v.  Pullmaa 

1.  ikitrihtttlta  of  BolUug  Stddk  Among  Oau-  South.  Car  Co.,  4a  Fed.  Rep.  57a.- 

tiea,  Ete.— Nashville,  etc.,  R.  CO.  v.  State,  129  OtMrA  Hdd  Entitled  to  Duty  Oil  lott  Ohafged  t* 

Ala.  142 ;  Cook  County  v.-  Chicago,  etc.,  R.  Co.,  SlMping-ear  PaSMngSTt.  —  Atty.-Gen.  v.  London, 

35  111.  460;  State  V.  Severance,  35  Mo.  378;  etc.,  R.  Co.,  6  Q.  B.  D.  216,  i  Am.  A  Eng.  R. 

Richmond,  etc.,  R.  Co.  v.  Alamance,  84  N.  Car.  Cas.  378,  aMrming  5  Ex.  D.  247. 

504,  7  Am.  &  Eng.  R.  Cas.  339.   See  also  snpra,  5.  BaUroads  Taxable  in  Entirety  and  as  iTnits. 

this  section.  General  Meihodt  of>  Assessing  —  —  Applegate  v.  Ernst,  3  Bush  (Ky.)  648,  96 

Assessment  by  State  Board  as  Entirety.  Am.  Dec.  27a ;  Graham  v.  Mt.  Sterling  Coalroad 

t.  ttzatios  of  BolUng  ttoek  t^sad  is  Ittterstate  Co.,   14  Bush  (Ky.)  42s.  S9  Am.  Rep.  412; 

OonuunS.  —  See  the   title  InTBtSTATS  Coic-  Franklin  County  v.  Nashville,  etc.,  R.  Co.,  la 

MBBCB,  vol.  17,  pp.  117,  118.    See  also  supra.  Lea  (Tenn.)  531,  17  Am.  &  Eng.  R.  Cas.  44s; 

this  title,  Plaet  of  Taking  Corporate  luteresta —  Hatter  of  Railroad  School  Tax,  78  Mo.  596,  17 

Taxability  of  PerMtmal  Property  im  State  Where  Am.  &  Eng.  R.  Cas.  491-    See  also  supra,  this 

Located.  Section,  General  Methods  of  Assessing  ^  As- 

8.  Plao«  «f  TaxtalfT  Sleetdng  Can  'B&aA  by  Ball-  sessment  by  State  Board  as  Entirety. 

road.  —  Carlisle  v.  Pullman  Palace  Car  Co.,  8  6.  Ballroad  and  Bleeplng-ear  Companies  En> 

Ctlo.  320,  54  Am.  Rep.  553,  explained  in  Den-  gaged  In  Interstate  Commeroe.  —  Pullman's  Pal- 

ver,  etc,  R.  Co.  V.  Church,  17  Colo,  i,  31  Am.  ace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18; 

St.  Rep.  asa.  Cleveland,  etc.,  R.  Co.  v.  Backus,  154  U.  S.  439 ; 

4.  Kenne<^  v.  St.  Louis,  etc.,  R.  Co,  6a  111.  Pittsburgh,  etc.,  R.  Co.  v.  Backus,  154  U-  S. 
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another;  and  also  it  is  equally  proper  to  treat  the  corporation,  in  so  far  as  its 
track  and  roadbed  are  located  within  the  limits  of  incorporated  cities  and 
towns,  as  residing  sub  modo  in  them.^ .  It  has  been  held  that  the  lands  of  a 
railroad  are  not  assessable  as  nonresident  lands.* 

6.  Talnation  of  Kailroads.  —  In  the  absence  of  prescribed  methods  of  valua- 
tion, any  may  be  adopted  which  tend  to  the  ascertainment  of  the  value  of 
the  property  for  the  purposes  for  which  it  is  used.  Personal  inspection, 
inquiry  of  experts,  testimony  of  witnesses,  consideration  of  income,  compe- 
tition, earning  capacity,  situation  with  reference  to  markets,  in  short,  all  the 
elements  which  constitute  railroad  value,  may  be  looked  to  as  proper  methods 
of  arriving  at  a  valuation  for  assessment.  In  many  of  the  states  there  are 
express  statutory  directions  concerning  the  methods  to  be  pursued  in  esti- 
mating the  value  of  railroads  for  the  purpose  of  taxation.^  It  has  been 
decided  that  a  proper  mode  of  ascertaining  the  assessable  value  of  so  much  of 
the  whole  property  as  is  situated  in  a  particular  state  is,  in  the  case  of  a  rail- 
road, to  take  that  part  of  the  value  of  the  entire  road  which  is  measured  by 
the  proportion  of  its  length  therein  to  the  length  of  the  whole,'  or  to  take  as 
the  basis  of  assessment  such  proportion  of  the  capital  stock  of  a  sleeping-car 
company  as  the  number  of  miles  of  railroad  over  which  its  cars  are  run  in  a 
particular  state  bears  to  the  whole  number  of  miles  traversed  by  them  in  that 
and  other  states." 

7.  Taxation  of  Lands  Chranted  in  Aid  of  Aailroads — a.  In  General.  — It 
has  been  held  that  the  lands  granted  by  Congress  to  aid  the  construction  of  a 
railroad  cannot  be  taxed  by  the  state  until  the  company,  having  complied 
with  the  conditions  of  the  grant,  is '  entitled  to  a  patent.  Such  lands  are 
taxable  when  the  railroad  company  has  complete  title  to  the  same.* 

b.  Surveyed  but  Unpatented  Lands.  —  As  to  surveyed  but  un- 
patented lands,  on  which  the  costs  of  survey  have  not  been  paid,  it  has  been 
held  that,  although  lands  sold  by  the  United  States  may  be  taxed  before 
the  government  has  parted  with  the  legal  title  by  issuing  the  patent,  tbis 

431;  Adanu'  Expreu  Co.  v.  Ohio,  165  U.  S.  People  v.  Cl^>p.  15a  N.  Y.  49a;  People  r.  Fred- 

194.  cricks,  48  Barb.  (N.  Y.)  173,  afSrmed  48  N. 

1.  Railroad  BttMoed  Baaldeat  of  Eadh  Otmtj  Y.  70. 

thraoffh  Wbldk  Bead  PaMM.  —  Columbiw  South-  Oregon.  —  Oregon,  etc.,  R.  Co.  v.  Jackson 

em  R.  Co.  v.  Wright,  89  Ga.  574;  Sparks  v.  County,  38  Oregon  589. 

Macon,  98  Ga.  301;  People  v.  Fredericks,  48  Tennessee. —  Louisille,  etc.,  R.  Co.  v.  State  8 

Barb.  (N.  Y.)  173.  a^Srmed  48  N.  Y.  70;  Buf-  Heisk.  (Tenn.)  663  ;  Chattanooga  v.  Nashrine, 

falo,  etc.,  R.  Co.  v.  Erie  County,  48  N.  Y.  93.  etc,  R.  Co.,  7  Lea  (Tenn.)  561. 

See  genoally  the  title  Railkoam,  vol.  aj,  pp.  Talnatioa  Plaeed  ivan  Baiboad  FnpMt;  I7 

679,  680.  Owpontfm  A«thoiltlM  Vot  OondulTe.— Ori- 

8.  Lands  of  Sailroad  Held  Hot  Aisessshle  ag  cago,  etc.,  R.  Co.  v.  Paddock,  75  HI-  6i6. 

HoimsldeDt.  —  People  v.  Cauity,  46  N.  Y.  46 ;  Auossmuit  of  Branch  Boada.  —  Louisville,  etc. 

Buflfalo,  etc.,  R.  Co.  v.  Erie  Coun^,  48  N.  Y.  R.  Co.  v.  Bate,  12  Lea  (Tenn.)  573,  17  Am.  i 

93 ;  People  v.  Fredericks,  48  Barb.  (N.  Y.)  173,  Eng.  R.  Cas.  494. 

aSirtned  48  N.  Y.  70.  4.  Pittsburgh,  etc.,  R.  Co.  v.  Backus,  iS4  ^■ 

3.  Talnation  of  Bailroads  In  Osneral — Illinois.  S.  421.    See  also  Adams  Express  Co.  r.  Ohio. 

—  Sangamon,  etc.,  R.  Co.  v.  Morgan  County,  14  165  U.  S.  194. 

111.  163,  56  Am.  Dec.  497 ;  State  v.  Illinois  Cent.  6.  Pullman's  Palace  Car  Co.  v.  Pcnnsylnnia, 

R.  Co.,  37  111.  64,  79  Am.  Dec.  396;  Chicago,  141  U.  S.  18.   See  also  Adams  Express  Co.  v. 

etc.,  R.  Co.  V.  Lee  County,  44  111.  248;  St.  Louis,  Ohio,  165  U.  S,  194. 

etc.,  R.  Co.  V.  Surrell,  88  111.  535;  Illinois,  etc.,  6.  TazahUl^of  Lands  Orantod  in  Aid  of  Ball- 

R.,  etc.,  Co.  V.  Stookey,  123  111.  358,  31  Am.  &  roads. —  Kansas  Pac  R.  Co.  v.  Prescott.  16 

Eng.  R.  Cas.  479.  Wall.   (U.  S.)   603;  Tucker  v.  Ferguson,  12 

/ndiatio.  —  Louisville,  etc.,  R.  Co.  v.  State,  25  Wall.  (U.  S.)  527;  Union  Pac  R.  Co.  *.  Mc- 

Ind.  177.  87  Am.  Dec  358.  Shane,  aa  Wall.  (U.  S.)  444;  Central  Pac.  R. 

Missouri.  —  State  v.  St.  Louis,  etc.,  R.  Co.,  8  Co.  v.  Howard,  51  CaL  229;  Cass  Oranty  r. 

Mo.  App.  582,  I  Am.  ft  Eng.  R.  Cas.  631.  Morrison,  38  Minn.  257,  5  Am.  ft  Eng.  R.  Cas. 

Nebraska.  —  State  v.  Savage,  (Nd).  190a)  91  404. 

N.  W.  Rep.  716.  Lands  Onuttsd  by  State  In  Aid  of  Railroad  VOi 

Nevada.  —  State  V.  Vii^nia,  etc.,  R.  Co.,  23  Kot  Exempt  from  Taxation.  —  Memphis,  etc,  R- 

Nev.  3S3.  Co.  V.  Loftin,  105  U.  S.  258,  13  Am.  &  Eiw.  R- 

New  York.  —  People  1/.  Hicks,  105  N.  Y.  198 ;  Cas.  377> 
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principle  was  to  be  understood  as  applicable  only  to  cases  where  the  right  to 
the  patent  was  complete,  and  the  equitable  title  fully  vested*  without  anything 

more  to  be  paid,  or  any  act  done  going  to  the  foundation  of  the  right;  and 
hence,  where  there  had  been  a  large  grant  to  a  railroad  company,  if  prepay- 
ment by  the  grantee  of  the  cost  of  surveying  the  lands  granted  was  required 
by  the  statute  making  the  grant,  before  any  of  the  lands  should  be  conveyed, 
no  title  vested  in  the  grantee,  and  the  state  could  not  levy  taxes  on  the  land, 
and  under  such  levy  sell  and  make  a  title  which  might  defeat  the  lien  of  the 
United  States.* 

c.  Congressional  Legislation.  —  Congress,  in  1886,  passed  an  act  to 
provide  for  the  taxation  of  railroad  grant  lands,  which  provided  that  no  lands 
granted  to  any  railroad  corporation  by  ^ny  act  of  Congress  shall  be  exempt 
from  taxation  by  states,  territories,  and  municipal  corporations  on  account  of 
the  lien  of  the  United  States  upon  such  lands  for  costs  of  surveying,  selecting, 
and  conveying  the  same,  or  because  no  patent  has  been  issued  therefor;  but 
this  shall  not  apply  to  lands  unsurveyed ;  provided,  that  any  such  land  sold 
for  taxes  shall  be  taken  by  the  purchaser  subject  to  the  Hen  for  costs  of  sur- 
veying, selecting,  and  conveying,  to  be  paid  in  such  manner  by  the  purchaser 
as  the  secretary  of  the  interior  may  by  rule  provide,  and  subject  to  all  Hens, 
mortgages,  and  rights  of  the  United  States  in  respect  to  such  lands.  The  act 
was  made  applicable  only  to  lands  situated  opposite  to  and  coterminous  with 
completed  portions  of  said  roads,  and  in  organized  counties;  and  it  was  pro- 
vided that  at  any  s^e  of  lands  under  the  provisions  of  the  act,  the  United 
States  may  become  a  preferred  purchaser,  and  in  such  case  the  lands  sold 
shall  be  restored  to  the  public  domain  and  disposed  of  as  provided  by  the 
laws  relating  thereto.' 

8,  Taxation  of  Interstate  "BmjSa.  —  The  usual  method  of  valuing  for  taxation 
the  portion  within  a  given  state  of  an  interstate  road,  is  by  a  consideration  of 
the  proportion  between  mileage  within  and  mileage  without  the  state  and  of  the 
value  of  the  whole.* 

9,  Taxation  of  Consolidated  Koads.  — in  nilnou  it  has  been  held  that  where  a 
railroad  corporation  is  formed  under  the  laws  of  that  state  by  the  consoli- 
dation of  other  railroad  corporations,  which  are  merged  into  the  new  cor- 
poration thus  formed,  and  where  one  of  the  constituent  companies  was 
incorporated  under  the  laws  of  that  state,  the  new  corporation  thus  formed  is 
to  be  considered  as  one  of  the  companies  incorporated  under  the  laws  of 
Illinois,  within  the  terms  and  meaning  of  the  revenue  law,  and  the  capital 
stock  (located  or  used  in  the  state)  of  such  corporation  is  subject  to  be  assessed 
and  taxed.*  Where  several  railroad  companies  have  consolidated,  questions 
concerning  the  operation  of  certain'  exemptions  from  taxation  have  frequently 
been  made  the  subject  of  judicial  determination.  This  subject  is  fully  dis- 
cussed in  a  prior  title  in  this  work,  to  which  reference  is  made.' 

1.  Taxation  of  SnrroyM  bnt  TTnpatentad  Lands.  96  111.  443-    See  also  Quincy  R.  Bridge  Co.  v. 

—  Kansas  Pac.  R.  Co.  v.  Frescott,  16  Wall.  (U.  Adams  County,  88  III.  615. 

S.)  603 ;  Union  Pac.  R.  Co.  v.  McShane,  aa  Whether  consolidated  railroad  companies  may 

Wall.  (U.  S.)  444;  Northern  Pac.  R.  Co.  v.  be  deemed  corporations  formed  under  laws  of 

Traill  County,  115  U.  S.  600.   See  also  Central  a  particular  state  for  purposes  of  taxation,  see 

Pac.  R.  Co.  V.  Nevada,  162  U.  S.  sta;  Northern  State  Treasurer  v.  Auditor  Gen.,'46  Mich.  224; 

Pac.  R.  Co.  V.  Myers,  17a  U.  S.  589.  People  v.  New  York,  etc.,  R.  Co.,  129.  N.  Y. 

S,  Congressional  Legislation  Providing  fbr  Tax-  474,  reversing  61  Hun  (N.  Y.)  66;  Ohio,  etc., 

ation  of  Railroad  Grant  Lands,  —  24  U.  S.  Stat.  R.  Co.  v.  Weber,  96  III.  443.    See  also  Quincy 

at  L.  143.    See  also  Central  Pac.  R.  Co.  v.  R.  Bridge  Co.  v.  Adams  County,  88  111.  615. 

Nevada,  162  U.  S.  512;  Northern  Pac.  R.  Co.  As  to  the  Oenaral  Effoot  of  the  OonsoUdatlon  of 

V.  Myers,  17a  U.  S.  589.  GorporatioBi,  see  the  title  Consolidation  or 

8.  Tazatloa  of  Intentato  Roads.  —  See  supra,  Corfokations,  vol.  6,  p.  800. 

this  section,  folwition  of  Railroads.    See  also  S.  Effisot  of  GonsoUtotlon  of  Railroad  Companlw 

the  title  Interstate  Couuerce,  vol.  17,  p.  on  Eiemptlons  from  Taxation.  —  See  the  title 

120.  EXEUPTIOHS     (from     TaXATION),    vol.     12,  pp. 

4.  Taxation  of  Capital  Stook  of  Con»oUdated  ,t6i,  362.  See  also  the  title  Consolidation  or 
ilailroadGomjian^.  —  Ohio,  etc.,  R.  Co.  c  Weber,     CoapoBATtONS,  vol.  6,  pp.  817,  818. 
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10.  Taxation  of  Leased  Roads,  —  It  has  been  held  that  a  state  statute  is  not 
uncoa5titutional  as  impdiring  the  obligation  of  a  contract  which  is  prohibited 
by  the  Federal  Constitution,  because  the  statute  requires  the  lessee  of  a  rail- 
road to  pay  taxes  assessed  against  the  road  and  to  deduct  the  same  from  the 
stipulated  rent.  The  state  has  the  power  thus  to  make  a  lessee  of  a  railroad 
a  collector  of  taxes  assessed  against  the  lessor*  the  same  as  banks  and  other 
corporations  may  be  constituted  the  means  for  collecting  a  tax  assessed 
against  shares  of  stock  belonging  to  the  individual  stockholders,'  Because  a 
railroad  company  has  leased  its  road,  and  the  lessee  has  agreed  to  pay  all 
taxes  thereon,  the  company  is  not  relieved  from  taxation.' 

11.  Taxation  of  Union  Depots.  —  A  union  depot  company  which  is  an 
independent  corporation  may  be  taxed  accdrding  to  its  track  mileage  or  in 
such  other  way  as  may  be  provided  by  law.*  But  if  such  company  is  only  a 
nominal  corporation  created  merely  for  the  convenience  of  the  railroad  com- 
panies in  holding  and  managing  the  depdt  property,  all  the  depot  stock  being 
owned  by  such  railroad  companies,  a  tax  on  the  gross  earnings  of  the  railroad 
companies  constitutes  a  tax  on  the  depot  stock,  and  it  is  not  separately 
taxable  as  an  independent  corporation.^ 

IS.  County  Aid.  —  Where  a  county  subscribed  stock  to  a  railroad  and 
imposed  an  ad  valorem  taft:  on  all  taxable  property  in  the  county  for  the  pur- 
pose of  raising  the  amount  so  subscribed,  it  was  held  that  even  if  a  part  Of 
the  road  were  subject  to  taxation  for  local  purposes,  it  could  not,  to  any 
extent,  be  liable  for  the  county  subscription  to  itself  for  the  purpose  of 
completing  its  construction.* 

Zin.  DoVBLS  Taxatiok  —  1.  Power  «f  Stato  to  laipotw.  —  While  the  double 
taxation  of  corporations  and  corporate  interests  may  unjustly  work  a  hardship, 
nevertheless  the  power  of  the  state  to  subject  corporations  and  corporate 
interests  to  double  taxation  under  certain  circumstances  is  ample,  unless 
restricted  by  constitutional  provisions.* 

2.  Constraotion  of  StatatM.  —  Statutes  will  be  so  construed  as  to  prevent 
double  taxation,  if  possible.  Double  taxation  is  never  to  be  presumed. 
Justice  requires  that  the  burdens  of  government  shall,  as  far  as  is  practicable, 
be  laid  equally  on  all,  and  if  property  is  taxed  once  In  one  way  it  would 
ordinarily  be  wrong  to  tax  it  ^ain  in  another  way,  when  the  burden  of  both 
taxes  falls  on  the  same  person.  Sometimes  tax  laws  have  that  effect,  but  if 
they  do  it  is  because  the  legislature  has  unmistakably  so  enacted.  All 
presumptions  are  against  such  an  imposition.' 

1,  Vennont,  etc.,  R.  Co.  v.  Vermont  Cent.  R.  370 ;  State  v.  Branin,  33  N.  J.  L.  484 ;  Stetc  v. 
Co.,  63  Vt.  I,  46  Am.  &  Eng.  R.  Gas.  646.  Collector,  25  N.  J.  L.  315;  Rudderow  v.  Statt 

IliHairTorklit  has  been  held  that  it  was  im-  31  N.  J.  L.  512;  Ptairie  Cattle  Co.  «.  William- 
proper  to  assess  and  tax  the  lessee  of  a  railroad  son,  5  Okla.  488 ;  Com.  v.  Fall  BrotA  Coil 
as  if  it  were  the  owner  of  t^e  property.  Peo-  Co.,  156  Pa.  St.  488.  And  tea  generally  tke 
pie   V.    Feitner,    6j    N.    Y.    App.    Div.    129,  title  Taxation,  ante. 

aifirmed  171  N.  Y.  641.  T.  BUttttM  Com  trued  t»  AtoU  Tuatloii  — 

2.  £ffeotof  Laus. —  Yaxoo,  etc.,  Valley  R.  Co.  United  States.  —  Tennessee  v.  Whitworth,  117 
V.  Adams,  76  Miss.  545.  U.  S.  129,  39  Am.  &  Eng.  R.  Caa.  aos. 

5.  Tuatton  of  Union  Dajtot  ConpanlM  la  Oen-  Alabama.  —  Board   of  '  Revenue   v.  Monl- 
•ral. —  Fort  St.  Union  Depot  Co.  v.  Railroad  gomery  Gat-Ligbt  Co.,  64  Ala.  969. 

Com'rs,  118  Mich.  340.  Connecticut.  —  Toll  Bridge  Co.  v.  Osbom,  JS 

4.  Vnion  Depot  Company  Whose  Stock  Ii  Owned  Conn.  7 ;  Osbom  v.  New  York,  etc.,  R.  Co.,  40 

■  by  Railroads. —  State  v.  St.  Paul  Union  Depot  Conn,  491. 

Co.,  4a  Minn.  143,  41  Am.  &  Eng.  R.  Cas.  636.  Massachusetts.  —  Salem  Iron  Factory  Co.  v. 

6.  Applegate  v.  Ernst,  3  Bush  (Ky.)  648,  96  Danvers,  -lo  Mass.  514. 

Am.  Dec.  37a;  Elizabetbtown,  etc.,  R.  Co.  v.  Minnesota.  —  Rice  County  v.  Citiccns'  Nat 

Carter  County,  <Ky.  1892)  iS  S.  W,  Rep.  370.  Bank,  23  Minn.  280. 

6.  Power  of  State  to  Snbjaot  Oorporatioiia  and  Missouri.  —  Hannibal,  etc.,  R.  Co.  v.  Skadc- 

Gorporatelntermta  to  Doable  Taxation.  —  As  bear-  lett,  30  Mo.  550;  State  v.  Hannibal,  etc.,  R.  Co., 

ing  on  the  power  of  the  state  to  subject  cor-  37  Mo.  265 ;  State  v.  St.  Louis,  etc..  R.  CO..  77 

porations    and    corporate   interests    to   double  Mo.  aoa,  13  Am,  &  Eng.  R,  Caa.  426;  Valle  V. 

taxation,   see   Toll-Bridge   Co.  v.  Osbom,   35  Ziegler,  84  Mo,  214, 

Conn.  7  ;  U.  S.  Express  Co.  v.  Ellyson,  28  Iowa  New  Hampshire,  —  Smith  v.  Bnrley,  9  N. 
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8.  Stpanta  Tuation  of  SliftreB  ud  C%pit»l  Stock  or  Property.  —  Since  the 
ihares  of  stock  in  a  corporation  constitute  a  distinct  property  from  the  capital 
stuck  and  property  belonging  to  the  corporation,  it  is  very  generally  held  that 
the  taxation  of  the  shares  and  also  the  capital  stock  or  property  of  the  cor- 
poration does  not  constitute  double  taxation  prohibited  bylaw.*  But  this 
rule  has  not  been  followed  without  exception^  as  ii  has  been  held  otherwise 
under  the  laws  of  some  jurisdictions  which  perhaps  pursue  a  more  equitable 
and  just  policy.* 

4  8h«ns  HfU  in  jporaisn  Oorpontioni.  —  It  is  established  that  a  tax  may  be 

lawfully  levied  on  the  shares  in  the  capital  stock  of  a  foreign  corporation  held 
and  owned  by  residents  of  a  state  which  imposes  the  tax,  though  the  cor- 
poration has  paid  taxes  on  its  capital  stock  or  property  under  the  laws  of  the 
state  under  which  the  corporation  was  created.^ 

6.  Bimvltaneoos  Tax  on  Franchise,  Capital  Stock,  Property,  and  Shares.  —  It 
has  been  held  that  it  is  within  the  legislative  power,  in  respect  to  corporations, 
to  levy  any  two  or  more  of  the  following  taxes  simultaneously :  on  the  fran- 
chise (including  dividends);  on  the  capital  stock;  on  the  tangible  property  of 
the  corporation;  and  on  the  stiares  of  the  capital  stock  in  the  hands  of  the 
stockholdeiB.*   In  discussing  the  principles  of  law  relating  to  the  taxation  of 


H.  433 ;  Nashua  Sav.  Bank  v.  Naabua,  46  N. 
H.  389;  Cheshire  Cotin^  Telephone  Co.  v. 
State,  63  N.  H.  167. 

New  Jersey.  —  Jersey  City  Gaslight  Co.  v. 
Jersey  City,  46  N.  J.  L.  194. 

New  York.  —  People  v.  Roberts,  33  N.  Y. 
Appu  Div.  iij,  aMirmed  157  N.  Y.  677. 

Pmui^y/lwiM.  —  Fcnnqrlvania  L.,  etc.,  Ina. 
Co,  V.  Com.,  aa  W.  N.  C.  (Pa  )  34°;  Com.  v. 
Fall  Brook  Coal  Co.,  156  Pa.  St.  488. 

Rhode  IsUtnd.  —  Providence  Sav.  Inst.  v. 
Gardiner,  4  R.  I.  484;  American  Bank  v.  Mum- 
ford,  4  R.  I.  478. 

Texas.  —  Rosenberg  v.  Weeks,  67  Tex.  578. 

In  New  Hampehlie  it  is  provided  by  statute 
that  no  statutory  ^  provisions  shall  be  so  con- 
itnied  u  to  subject  any  atoclc  to  double  taxa- 
tion. See  KimtnU  v.  Milford,  54  N.  H.  406. 
See  also  Robinson  v.  Dover,  59  N.  H.  531. 

1.  Taxatipn  of  ShuM  »nd  Capital  Stoek  or 
Tropwty  of  Corporation  Vet  Dpnble  Taxation  — 
United  States.  —  Van  Allen  v.  Assessors,  3 
WalL  (U.  S.)  573 :  Fanington  v.  Tennessee,  gs 
U.  S.  679;  New  Orleans  v.  HouatoQ,  iig  U.  S. 
965. 

Alabama.  —  Sumter  County  v.  National  Bank, 
6a  AU.  464,  34  Am.  Rep.  30 ;  Jefferson  County 
Sav.  Bank  v.  Hewitt,  iia  Ala.  546- 

///moM.  —  Greenleaf  v.  Board  of  Review, 
184  111.  2x6,  75  Am.  St.  Rep.  168;  Porter  v. 
Rockford,  etc.,  R.  Co.,  76  111.  561;  Danville 
Banking,  etc.,  Co.  v.  Parks,  88  111.  170;  Illinois 
Nat.  Bank  v.  Kinsella,  aoi  III.  31. 

Iowa.  —  Cook  V.  Burlington,  59  Iowa  251, 
44  Am.  Rep.  679 ;  Henkle  v.  Keota,  68  Iowa  334. 

Neva  /«rwy.  — State  v.  Branin,  «3  N.  J.  L. 
484- 

North  Carolina.  ~~  Belo  v.  Forsyth  County,  8a 
N.  Car.  415,  33  Am.  Rep.  688;  Durham  County 
V.  Blackwell  Durham  Tobacco  Co.,  116  N.  Car. 
441 ;  Beaufort  County  v.  Old  Dominion  Steam- 
ship Co.,  ia8  N.  Car.  558. 

OMo.  — Bradley  v.  Bauder,  36  Ohio  St.  a8, 
38  Am.  Rep.  547 ;  Lee  v.  Sturges,  46  Ohio  St. 
153- 

F*»n*ylvaiua.  —■  Lycoming  Comty  v.  Gamble, 
47  Fa.  St.  106. 


Rhode  Island.  —  Providence,  etc.,  R.  Co.  v, 
Wright,  a  R.  I.  459- 

Tennessee.  —  Memphis  v.  Ensley,  6  Baxt. 
(Tenn.)  553,  3a  Am.  Rep.  53a;  Nashville  Gas 
Light  Co.  V.  Nashville,  8  Lea  (Tenn.)  406; 
Union  Bank  v.  State,  9  Yerg.  (Tenn.)  490; 
South  Nashville  St.  R.  Co.  v.  Morrow,  87  Tenn. 
406,  39  Am.  &  Eng.  R.  Cas.  518;  Memphis  v. 
Union,  etc..  Bank,  91  Tenn,  546;  Memphis  v. 
Home  Ins,  Co.,  91  Tenn.  538;  State  v.  Bank  of 
Commerce,  95  Tenn.  aai. 

Virginia.  —  State  Bank  v.  Richmond,  79  Va. 
113 ;  Com,  V.  Charlottesville  Perpetual  BIdg., 
etc.,  Co.,  go  Va,  790,  44  Am.  St.  Rep.  950; 
Allen  V.  Com.,  98  Va.  80. 

tVisconsin.  —  Second  Ward  Sav.  Bank  v. 
Milwaukee,  94  Wis.  587. 

8,  Tax  on  Capital  ftoek  or  Property  and  Ouures 
Beld  Doable  Taxation.  —  Burke  v.  Badlam,  57 
Cal.  594;  Rice  County  v.  Citizens'  Nat.  Bank, 
S3  Minn.  aSo ;  Cheshire  County  Telephone  Co. 
V.  State,  63  N.  H.  167 ;  Gillespie  v.  Gaston,  67 
Tex.  599.  See  also  San  Francisco  v.  Fry,  63 
Cal.  470,  49  Am.  Rep.  98 ;  Frederick  County  v. 
Farmers',  etc,  Nat.  Bank,  48  Md.  117;  Gordon 
V.  Baltimore,  5  Gill  (Md.)  231 ;  Tax  Cases,  is 
Gill  A  J.  (Md.)  117;  Stroh  v.  Detroit,  (Mich. 
190a)  90  N.  W.  Rep.  1029;  Com.  f.  Fall  Brook 
Coal  Co.,  156  Pa.  St.  488. 

Taxation  of  Stock  Exohange  Seat  Invalid  as 
Doable  Taxation  Where  Property  ef  Association  la 
Taxed.  —  San  Francisco  v.  Anderson,  103  Cal. 
69,  4a  Am.  St.  Rep.  98. 

8.  Sbarea  of  Stock  in  Pereign  Corporation,  — 
Greenleaf  v.  Board  of  Review,  184  III.  236, 
75  Am.  St.  Rep.  168;  San  Francisco  v.  Fry,  63 
Cal.  470.  49  Am.  Rep.  98 ;  Bradley  v.  Bauder, 
36  Ohio  St.  aS,  38  Am.  Rep.  547. 

4.  Pranehlse,  Capital  Stock,  Tangible  Property, 
and  Shares  of  Stock  Taxed  Simnltaneonsly.  —  Dur- 
ham County  V.  Blackwell  Durham  Tobacco  Co., 
116  N.  Car.  441  ;  Beaufort  County  v.  Old  Do- 
minion Steamship  Co.,  128  N.  Car.  558, 

The  Franehiae  of  a  Corporation  "is  capable 
of  a  valuation  apart  from  the  property  which 
the  corporation  may  happen  to  own,  and  a 
venation  of  the  franchise  does  not  necessarily 
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corporate  franchises,  it  was  pointed  out  that  if  a  tax  is  levied  on  the  franchise 
of  a  corporation  as  distinguished  from  a  tax  on  property,  no  complaint  can 
be  made  that  the  corporation  Is  already  taxed  on  its  property.^  Thus  it  has 
been  held  that  a  franchise  tax  on  the  net  earnings  or  income  of  cert^n  cor- 
poral ions,  and  a  tax  on  bonds  owned  by  them,  is  not  prohibited  double 
taxation,  as  the  income  tax  is  on  the  franchise  measured  by  the  net  earning 
or  income.* 

6.  Statntory  ProTiaions  to  Avoid  Double  Taxation.  —  Some  of  the  states  have 
provided  against  double  taxation  by  enacting  statutes  exempting  certain 
corporate  interests  where  other  interests  are  taxed,  and  exempting  shares  of 
stock  from  taxation  when  the  corporation  itself  is  taxed  on  its  property  or 
capital  stock.'  It  has  been  held  that  an  assessment,  by  a  board  of  equaliza- 
tion, of  the  capital  stock  of  a  corporation  for  taxation  by  first  ascertaining  the 
market  or  fair  cash  value  of  the  shares  of  the  capital  stock  and  the  market 
or  fair  cash  value  of  its  debts,  exclusive  of  those  for  current  expenses,  and 
adding  them  together,  and  taking  from  the  sum  the  equalized  valuation  of  all 
its  tangible  property,  was  proper,  as  showing  the  balance  of  the  capital  stock 
over  and  above  the  assessed  value  of  the  tangible  property.  The  assessed 
valuation  of  the  personal  property  is  deducted  to  avoid  double  taxation.' 

XI7.  COBFOILATIOH  BEQTFISED  TO  FVBHIBH  LiBT  OF  TAXABLE  FBOPEBTISB.  — 

In  many  of  the  states  corporations,  like  other  taxable  subjects,  are  required 
by  statute  to  make  and  furnish  to  the  proper  authorities  a  list  of  their  taxable 
properties,  and  in  some  states  certain  penalties  are  imposed  for  a  failure  or 
refusal  of  a  corporation  to  comply  with  the  statutory  requirements.*  Thus 
corporations  in  some  jurisdictions  are  required  to  fumi^  a  list  of  their  stock- 
holders,* the  number  and  market  value  of  their  shares  of  stock,'  the  capital 
stock  and  property,*  a  report  of  the  amount  of  their  business,*  and  their 
indebtedness.'"  Under  the  generally  adopted  system  of  taxing  railroads,  it  is 
usually  required  that  certain  ofHcers  of  railroad  companies  shall  make  out  and 
return  to  the  proper  authorities  a  list  of  the  railroad  properties  subject  to 
taxation.** 

or  properly  include  a  valuation  of  the  corporate  6.  Lift «(  Stodduilden  B«qiiired  to  B«  FnmiaW 
proper^."  Wilmington,  etc.,  R.  Co.  v.  Bruns-  —  Donovan  v.  Firemen's  Ins.  Co.,  30  Md.  155 ; 
wick  County,  73  N.  Car.  10.  Boston,  etc.,  R.  Co.  v.  Com.,  157  Mass.  68; 

"  The  Pow€n  and  PriTil»g«i  Whleh  Constltata     Newman  v.  Wait,  4$  Vt.  689. 
th«  TkanohiiM  of  a  Corporation  are  in  a  just        In  TeiuesBoa  a  statute  made  it  the  duty  of 
sense  property,  and  quite  distinct  and  separate      the  officers  of  the  corporation  to  keep  a  list  of 
from  the  property  which,  by  the  use  of  such      the  stockholders  always  on  hand  subject  to  the 
franchises,     the    corporation    may    acquire."      free  inspection  of  the  assessor.    See  Memphis 
Monroe  County  Sav.  Bank  v.  Rochester,  37  N.     v.  Home  Ins.  Co.,  91  Teno.  558. 
Y.  365,  holding  that  a  tax  on  the  franchise  of        7.  Vnmber  udlUrketValneof  EQiarss.  —  State 
a  bank  is  not  invalid  because  the  bank  has  in-     v.  New  York,  etc.,  R.  Co.,  60  Conn.  336. 
vested  in  nontaxable  bonds  of  the  United  States.      .  8.  List  of  Capital  8to^  and  Property  KeqvlTod. 

Under  ths  Iawb  of  Texas  it  has  been  held  that  —  Lake  County  v.  Sulphur  Bank  Quicl^Iver 
to  tax  the  franchise  of  a  corporation  after  all  Min.  Co.,  68  Cal.  14;  People  f.  Ward,  105  IlL 
its  property  has  been  taxed  at  its  full  value  is  620 ;  State  v.  Hannibal,  etc.,  R.  Co.,  60  Mo. 
prohibited  double  taxation.  Southwestern  Tel.,  143;  State  v.  Washoe  County,  s  Nev.  317; 
etc.,  Co.  V.  Meerscheidt,  (Tex.  Civ.  App.  1901)  People  v.  Tax,  etc.  Com'rs,  99  N.  Y.  254; 
65  S.  W.  Rep.  381.  Bramwell  Bank  v.  Mercer  Conntr  Ct.,  36  W. 

1.  See  supra,  this  title,  Franchise  Tax — Dis-     Va.  341. 

Hnguished  from  Property  Tax.  9.  Bsport  of  Amount  of  Bosiness  Keqolnd.— 

2.  Franehiso  Tax  on  Znoonw  and  Tax  on  Bonds  Board  of  Revenue  v.  Montgomery  Gas  Light 
Not  Invalid  as  Deabls  Taxation,  —  Com.  v.  New  Co.,  64  Ala.  269;  State  v.  Louisiana  Mut.  Ina, 
York,  etc.,  R.  Co.,  150  Pa.  St.  234.  Co.,  rg  La,  Ann.  474 ;  State  v.  McFetridge,  64 

3.  See   the   statutes  of  the  various   states.      Wis.  130;  State  v.  Harshaw,  76  Wis.  230. 

See  also  the  title  Taxation,  ante,  p.  567.  10.  Roport  of  Indebtedness  Beqnind. — See  Pad- 

4.  Distilling,  etc.,  Co.  v.  People,  161  111.  loi.  lie  Hotel  Co.  v.  Lieb,  83  111.  602;  Com.  o. 
See  also  Indianapolis,  etc,  R.  Co.,  v.  Vance,     Pennsylvania  Salt  Mfg.  Co.,  145  Pa.  St.  53. 

96  U.  S.  450 ;  Pacific  Hotel  Co.  v.  Lieb,  83  111.  11.  Ballnads  BoqTiirod  to  Boton  List*  of  Tax- 
602.  able  Property. — Cowen  v.  Aldridge,  114  Fed. 

5.  eorporations  Required  to  Furnish  List  of  Rep.  44,  51  C.  C.  A.  670:  Chicago,  etc.,  R.  Cc 
Taxable  Propertias. —  See  the  statutes  of  the  v.  People.  195  111.  184;  Chicago,  etc,  R.  Co.  v. 
various  states.  People,  99  III.  464 ;  Chicago,  etc..  R.  Co.  v.  Peo> 
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XT.  SXSXPTIOVS.  —  The  exemption  of  corporations  and  their  elements  of 
taxable  value  from  taxation,  also  the  construction  of  statutes  imposing 
exemptions  from  taxation,  and  the  operation  of  exemptions  of  certain  cor- 
porate interests  upon  other  corporate  properties,  have  been  fully  treated 
elsewhere  in  this  work.^ 

TAX  UXSn.  —  See  the  title  TAXATION,  ante,  p.  567. 
TAX  BALES.  —  See  the  title  TAXATION,  ante,  p.  567. 

pie,  98  111.  350 ;  Porter  v.  Rockford,  etc.,  R.  Co.,  s3o.  See  also  the  statutes  of  the  various  states. 
76  III.  561;  State  V.  Central  Pac.  R.  Co.,  17  1.  Eztmptloii  sf  Oorprntioiu  and  Corporate  In- 
Ney.  259 ;  State  v.  Board  of  Eqtulicatioa.  7  tamti  from  TmtioB.  —  See  generally  the  title 
Nev.  83;  State  v.  Atutin.  etc.,  R.  Co.,  94  Tex.     Exemptions  (rioii  Taxation),  vol.  12,  p.  a66. 
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Bt  John  Lehmab. 

I  Betihitiov,  954. 
n  Vho  Hat  Acavisx  Titlx,  954- 

I.  Persons  undtr  Duty  to  P<3^  Taxes,  954. 
a.  Genera/  JRule^  954. 

Ageni,  958. 
e.  Attorney^  958. 

d.  Parent^  959. 

e,  GuarMan,  959. 

/.  Husband  or  wife^  959. 
a.  Tax  Offiters^  959. 
3.  State,  County^  am  Municipality^  959. 

in.  Deed,  960. 

I.  night  to  Deed  and  Authority  to  Execute^  96a 
a.  Right  to  Deedt  960. 

[i)  In  General,  960. 

When  Right  Matures,  961. 
^3)  Mandamus  to  Enforce  Right,  961. 
^.  Authority  to  Execute,  962. 
In  General,  Q62. 
Particular  Officer,  96  a. 
(a)  In  General,  964. 
(d)  Deputy,  962. 

(^)  ^//^r  Expiration  of  Official  Term,  96a. 

(3)  Corrected  Deed,  963. 
Execution,  963. 

(1)  /«  General,  963. 

(2)  Signature,  963. 

(3)  Attestation,  963. 

(4)  ^m/,  g6,v 

(5)  Achnowlei^ment,  064. 
(a)  /«  Generaf,a64. 

(&)  Sufficiency  of  AchnffwUdgmetU  and  CertificaU  ITierwf^ 

964. 

(6)  Revenue  Stamp,  965. 

(7)  Delivery  and  Acceptance^  965. 
a.  Recording,  965. 

3.  Parties,  966. 
a.  Grantor,  966. 
^.  Grantee^  966. 

4.  Requisites  and  Sufficiency  of  thed,  967. 
a.  /«  General,  967. 
^.  Recitals,  968. 
^.       /tf  Land  Comeyed^  070. 

^i)  /«  General — Seoer^  Parcels,  97a 
(3}  Description,  970. 

^//of  A  <7ff^    Property  Described,  970. 
Sufficiency,  970. 

aa.  Reasonable  Certainty,  970. 
M.  Designation  as  Part  of  Larger  Tract,  971. 
Common  Name  or  Abbreviations,  971. 
/'ar^  Evidence,  972. 
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What  Law  Governs,  972. 

Effect  J  972. 
a.  As  Color  of  Title^  971. 
^i)  In  General,  972. 
Void  Deed,  973. 
Under  Curative  ^afutes^  974. 
Good  Faith,  974. 
idenee,  974, 
In  General,  974. 
Under  Statutory  Provistous^  976U 
(u)  Prima  Paeie  Evidenee^  976. 
M.  /ff  General,  976. 

.^^r/  Overcome     EoidemCt  978. 
C^)  Conclusive  Evidence,  978- 
OA.  y»  Genial,  978. 
M.  ^ar  Enforced,  979. 

(oa)  Irregularities  and  jurisdictional  Defects^ 

979- 

(d^)  Curative  or  Limitation  Statutes,  979. 
'Against  Purchaser,  980. 
(r)  Construction  and  Application  of  Statutes,  980. 
oa.  Strict  Construction,  980. 

Cmfintd  to  Particular  Proceedings  and  Recitals, 

<r.  OmissicH  of  Reeital  and  Misreciial — Parol 

Evidence^ 
dd.  Deed  from  State,  982- 
ee.  A^lication  of  Statute  to  Deed  Executed,  982. 

IV.  Hatvib  ov  Tnut  AoaviBED,  982. 

I.  In  General— UntU  Exefuthm  of  Deed,  982. 

9.  After  Execution  of  Deed  or  Perfection  of  Tiile,  983. 

a.  In  General,  983. 

*.  Effect  as  to  Prtor  Taxes,  984- 

c.  Interest  of  Of/oner  at  Time  of  Assessment  or  Scde,  984. 

d.  Separate  Interests  Taxed  Separately,  984. 

e.  Subject  to  Redemption.  9S4. 

/.  Deeds  to  Different  Persons  for  Taxes  of  Different  Years,  984. 
3.  V^er  ForecUtsure  of  Purchaser's  Lien,  985. 

T.  LnnvATiavi,  98s- 

I.  In  General,  985. 
s.  Special  Statutes,  985. 
a.  In  General,  985. 

h.  When  Statute  Does  Not  Operate,  986. 
(i)  In  General,  986. 
hS  Suits  to  Quiet  Title,  986. 
^)  Void  or  Vitally  Defective  Proceedings,  987. 
(a)  In  General,  987. 

Deed  Void  on  Its  Face,  988. 
If)  Purchase  fy  One  Not  Authorized  to  Purchase,  988. 
t.  Statutes  Operatii^  Against  Either  Party  Out  of  Possession,  988. 
(i^  In  General,  988. 

(3)  Sufficient  Occupancy,  988.  ^ 
(fl)  In  General,  988. 
\b)  Constructive  Possession,  988k 

d.  Retrospective  Statutes^  989. 

e.  Parties  under  Disability,  989. 

VI  Bm»  or  PnosAmt  ov  ItenoTiTB  Tmn,  99a 

1.  Avoidif^  JJabilityfor  Future  Taxes,  990. 
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a.  Reimbursement^  990. 

a.  In  Absence  of  Sta/uie,  990. 

Under  Statutory  Authority,  990. 

(1)  Purchase  Price,  Subsequent  TaxeSf  JEie.t  99a 

(a)  /«  General,  990. 

(^)  Refundment     Taxing  Power,  991. 

(2)  Application  and  Construction  of  Statutis^  993. 

{a)  Rights  Confined  by  Terms  of  Statute^  992. 
(d)       Whom  Applicable,  993. 
(<:)  Retrospective  S/atuteSf  993. 
LimitatioHSy 

e.  Payment  or  Tender  Conditton  Prece^nt  to  Reliefs  994. 

3.  Recv  very  for  Improvements,  995, 

4.  Liability  for  Rents  and  Profits,  996. 

CROSS-REFERENCES. 

Formatters  of  PROCBDORB,  see  the  Htle  TAXATION^  21  EHCTCLOPiBDiA  or 

Pleading  and  Practice  480  et  seq. 

For  specific  applications  of  the  rules  herein  stated,  see  the  titles  ABSTRACT  OF 
TITLE,  vol.  I,  p.  219;  ACKNOWLEDGMENTS,  vol.  r,  p.  568;  ADVERSE 
POSSESSION,  vol  I,  pp.  804,  846  etseq.;  COUNTIES,  vol.  7,  p.  933;  D£ 
FACTO  OFFICERS,  vol.  8,  p.  819. 

For  other  matters  of  Substantivb  Law  and  EvwBNCB  related  to  this  subject,  see 
the  titles  CLOUD  ON  TITLE,  vol.  6,  p.  149;  DEEDS,  vol.  9,  p.  90; 
JUDICIAL  SALES,  vol.  17,  p.  948;  LIMITATION  OF  ACTIONS, 
vol,  19,  p.  136;  REAL  PROPERTY,  vol.  23,  p.  933;  RECORDING  ACTS, 
vol.  24,  p.  73;  STATES,  vol  36,  p.  463;  TAXATION,  ante,  p.  567,  and 
references  t lure  given, 

I  Defikitiok.  —  A  tax  title  is  the  title  by  which  one  holds  land  purchased 
at  a  tax  sale.  * 

It  Who  Hat  Acaum  Title  — 1.  Personi  under  Duty  to  Fay  Taxes— 

a.  General  Rule.  —  A  purchase  at  a  tax  sale  by  one  upon  whom  rests  the 
duty  of  paying  the  taxes  operates  merely  as  a  payment  of  such  taxes,  leaving 
the  title  to  stand  as  if  the  payment  had  been  made  before  sale.'  But  one 
who  is  under  no  duty,  legal  or  moral,  to  pay  the  taxes  for  which  property  is 
sold  may  purchase  at  the  sale  and  acquire  title  under  such  purchase,*  even 
though  he  was  in  possession  at  the  time  of  the  assessment.* 

Thni,  u  OvMr  cannot  acquire  a  different  title  by  neglecting  to  pay  the 
taxes  and  purchasing  at  the  tax  sale ;  *  and  the  same  rule  applies  to  a  purchase 

1.  Black's  L.  Diet.  AfuM^oif.  —  Blackwood  v.  Van  Vki^  30 
For  tlLB  Beqnisltft  Stapi  op  te  tiu  Deed  for  the     Mich.  118. 

acquisition  of  a  valid  tax  title,  as  the  assess-  Pennsylvaiiia.- — Powell  v.  Lantaj,  173  Pa. 

metit,  levy,  sale,  etc.,  see  the  title  Taxation,  St.  543.. 

ante,  p.  567.  Wisconsin.  —  Miller  v.   Donalme,  96  Wis. 

2.  Fenon  luder  Duty  t«  Fay  Tarn  AeqoirM  Vo  498- 

Title.  —  Gates  v.  Lindley,  104  Cal.  451 ;  Middle-  When  Title  Is  is  Oontrovany. — Jeffery  v. 

town  Sav.  Bank  v.  Bacharach,  46  Conn.  513;  Hursh,  45  Mich.  59. 

Doud  V,  Blood,  89  Iowa  337 ;  Chambers  t>.  Wil-  But  where,  in  an  action  for  the  recovery  of 

son,  2  Watts  (Pa.)  495;  Ferldns  v.  WiUdnaoD,  a  lot,  the  defendant  relies  upon  the  tax  tide, 

86  Wis.  538.  acquired  during  the  pendency  of  the  suit,  under 

Forohaas  by  Ehrantor  with  Oonnml  Wanmiity.—  a  tax  sale  from  iHiich  tiie  idaintifE  had  soui^t 

Frank  v.  Carruthers,  108  Mo.  569.  to  redeem  prior  to  the  expiration  of  the  time 

8.  Forohaser  under  No  Ihity  May  Aeqnlre  Title  of  redemption  from  the  person  who  then  hr 

—  Colorado.  —  Bennet     v.     North     Colorado  the  certificate  of  sale,  the  plaintiff  in  the  suit 

Springs  Land,  etc.,  Co.,  23  Colo.  470,  58  Am.  is  entitled  to  redeem.   Butterfield  v.  Walsh,  36 

St.  Rep.  381.  Iowa  534. 

Georgia.  —  University  Bank  v.  Athens  Sav.  4.  Pnrdkasw  In  FoMNslon.  —  Bowman  v.  Cock- 
Bank,  107  Ga.  346.  rill,  6  Kan.  311. 

Illinois.  —  Oswald  v.  Wolf,  129  111.  300.  fi.  Owner —  Alabama.- — Thorit^ton  v.  Mont- 

'Kansat.  —  Smith  v.  Newman,  fia  Kan.  318.  E^omery,  86  Ala.  548. 
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of  lands  of  another  sold  jointly  with  land  belonging  to  the  purchaser  upon 
which  the  taxes  are  delinquent.* 

A  Vendee  under  an  Ezeoatoiy  Ooninat  who  is  in  possession  and  under  the  duty  to 
pay  the  taxes  cannot  acquire  title  by  purchasing  at  a  tax  sale*  though  the 
title  bond  is  silent  as  to  such  duty ;  *  and  the  assignee  of  such  vendee  is 
under  the  same  disability.^ 

Ou  Wlo  XwMlTee  the  BMti  and  Profita  and  whosc  duty  it  is  to  pay  the  taxes  is 
likewise  debarred  from  acquiring  title  at  a  tax  sale." 

Om  In  Poiieialon,  Claiming  Title,  when  the  assessment  is  made  is  subject  to  the 
same  rule.* 

Clayton,  56  Miss.  383,  31  Am.  Rep.  369.  See 
also  Seaver  v.  Cobb,  98  111.  200. 

4.  Aadnee  of  Vendee.  —  Bertram  v.  Cook,  33 
Mich.  518- 

6.  Om  BeoelTlaf  Kwti  and  Profltt.  —  Sanders 
V.  Ellis,  4*  Ark.  315;  Hunt  v.  Gaines,  33  Ark. 
367 ;  DuflSitt  V.  Tulian,  a8  Kan.  393 ;  Rowley  v. 
Willdnson,  8  Kan.  App.  435.  But  as  to  taxes 
already  accrued,  see  Uhl  v.  Small,  54  Kan.  651. 

6.  One  in  Posiesslon  nndtr  Claim  of  Title  ^ 
Arkafuas.  — ■  Rodman  v.  Sanders,  44  Ark.  504 ; 
Guynn  v.  McCauley,  33  Ark.  97 ;  Jacks  v.  Dyer, 
31  Ark.  334. 

Calif omia.  —  Christy  v.  Fisher,  58  OU.  356; 
Reily  v.  Lancaster,  39  Cal.  354;  Garwood  v. 
Haatings,  38  Cal.  316;  Barrett  v.  Amerein,  36 
Cal.  333;  Bemal  v.  Lynch,  36  Cal.  135;  Cop- 
pinger  v.  Rice,  33  Cal.  408 ;  McMinn  v.  Whelan, 
37  Cal.  300;  Kdbey  v.  Abbott,  13  Cal.  609. 
Dakota.  —  Wambole  v.  Foote,  3  Dak.  i. 
Ulinoii.  —  Stubblefield  v.  Borders.  93  lU. 
379;  Clancy  v.  Elliott,  14  III.  456;  Voris  v. 
lliomas,  13  111.  443;  Chotean  v.  Jonei,  11  111. 
301,  50  Am.  Dec.  460. 

Iowa. — Stears  v.  HoUenbeck,  38  Iowa  550; 
Anson  v.  Anson,  20  Iowa  55,  89  Am.  Dec.  514; 
Thomas  v.  Stickle,  3a  Iowa  71. 
Kansas. —  Miller  v.  Ziegler,  31  Kan.  417. 
Miehigait.  —  Dubois  v.   Cunpau,   34  Mich. 
360. 

Missistippi.  —  Pool  v.  Ellis,  64  Misi.  555; 
Rule  V.  Broach,  58  Miss.  553. 
Ohio.  —  Douglas  V.  Dangerfield,  14  Ohio  533. 
Wisconsin.  —  Link  v.  Doerfer,  42  Wis-  391, 
34  Am.  Rep.  417 ;  Whitney  v.  Gunderson,  31 
Wis.  359  ;  Fallass  v.  Pierce,  30  Wis.  443 ; 
Lybrand  v.  Haney,  31  Wis.  230  ;  Jones  v.  Davis, 
24  Wis.  339;  Bassett  v.  Welch,  33  Wis.  175; 
Smith  V.  Lewis,  30  Wis.  350. 

See  also  Ballance  v.  Forsyth,  13  How.  (U. 
S.)  18. 

FoMserion  Withoat  Clain  of  Title  does  not 
prevent  the  acquisition  of  title  at  a  sale  for 
taxes.  Moss  v.  Shear,  25  Cal.  38,  8s  Am.  Dec. 
94 ;  Seaver  v.  Cobb,  98  111.  200 ;  Stubblefield  v. 
Borders,  92  111.  379;  Blakeley  v.  Bestor,  13  111. 
709 ;  Buckley  v.  Taggart,  62  Ind.  336 ;  Curtis  v. 
Smith,  43  Iowa  665 ;  Weichselbaum  v.  Curlett, 
30  Kan.  709,  27  Am.  Rep.  304;  Bowman  v. 
Cockrid,  6  Kan.  311 ;  Sands  v.  X)avis,  40  Mich. 
14. 

Where  Taxes  Were  a  lien  wlin  Ponesdon  Was 
Taken  it  was  held  that  the  possessor  could  not 
acquire  title  at  a  subsequent  sale  for  such 
taxes.  Lacey  v.  Davis,  4  Mich.  140,  66  Am, 
Dec.  524,  criticised  in  Blackwood  v.  Van  Vleit, 
30  Mich.  118. 

A  PoxehaHT  t>  PnMeeateB  vadw  a  Prior  Bala 
may  purchase  at  a  subsequent  sale  before  title 


Arkansas.  —  Pleasants  v.  Scott,  ai  Ark.  370, 
76  Am.  Dec  403, 

Connecticut.  —  Middletown  Sav.  Bank  v. 
Bacharach,  46  Conn.  513. 

Florida. —  Paul  v.  Fries,  18  Fla.  573. 

IlKnoit.  —  McAlpine  r.  Zitzer,  119  III.  373. 

Iowa.  —  Bltunenthal  v.  Culver,  116  Iowa  336; 
Griffin  v.  Turner,  75  Iowa  aso. 

Louisiana.  —  Montgomery  v.  Whitfield,  41 
La.  Ann.  649. 

Missouri.  —  Smith  v.  Phelps,  63  Mo.  585. 

Wisconsin.  —  Perkins  v.  Wilkinson,  86  Wis. 
538;  Swift  V.  Agnes,  33  Wis.  328. 

But  see  Branhan  v.  Bezanaon,  33  Minn.  49. 

1.  Laadi  of  Pttrehaaar  and  Landi  of  Anotiur 
Sold  Together.  —  Lewis  v.  Ward,  99  111.  535 ; 
Cooley  V.  Waterman,  16  Midi.  366;  State  v. 
Williston,  20  Wis.  338.  But  see  Towle  v. 
Shelly,  19  Nebi  636. 

Xertgagee.  —  The  inhibitions  of  the  rule  ap- 
ply as  strongly  to  a  mortgagee  as  to  an  owner. 
Cone  V.  Wood,  108  Iowa  360,  75  Am.  St.  Rep. 
333. 

Prooaring  bqrapw  Aawmat.  —  One  can- 
not have  property  in  which  be  has  no  interest 

listed  for  assessment  and  taxation  in  his  own 
name,  make  default  in  payment,  and  acquire 
title  thereto  by  purchasing  at  the  sale.  Pope 
I.  Wilder,  41  S.  Car.  540. 

And  the  same  is  true  where  the  party  im- 
properly procures  the  uaessnient  of  land  not 
his  own  together  with  land  which  he  owns,  and 
purchases  the  whole  at  the  sale.  Griffi^  v. 
Silver,  135  N.  Car.  368. 

But  it  is  otherwise  as  to  one  in  whose  name 
land  is  assessed  without  any  agency  of  his  dWn 
and  when  be  was  under  no  duQr  to  pay  the 
taxes.  Pleasants  v.  Scott,  at  Ark.  370,  76  Am. 
Dec.  403. 

Land  in  Whioh  Boversl  Have  XaaaoMit  — 

Towne  v.  Salentine,  92  Wis.  404. 

The  Claimant  under  a  Prior  Void  Tax  Title 
may  acquire  title  under  a  subsequent  sale  for 
taxes.  Staley  v.  Leomans,  $3  Ark.  428,  22  Am. 
St.  Rep.  231;  Keal  v.  Frazter,  63  Iowa  451; 
Mallory  v.  French,  44  Iowa  133;  Coxe  v.  Gib- 
son, 27  Pa.  St.  160,  67  Am.  Dec.  454;  Eaton  v. 
North.  29  Wis.  75. 

S.  Tmdae  in  Ezaoaton  Ooatraot.  —  Oliver  v, 
Croswell,  43  111.  41 ;  Baily  v.  DooUttle,  34  lU. 
577;  Stinson  v,  Richardson,  48  Iowa  541 ; 
Haskell  v.  Putnam,  42  Me.  244 ;  Qutnn  v. 
Quinn,  37  Wis.  168.  See  also  Jones  v.  Wells, 
31  Mich.  170. 

S.  Title  Bond  Bilent  u  to  Duty.  — Johnston  v. 
Smitli,  70  Ala.  108;  Fitzgerald  v.  Spain,  30 
Aik.  95 ;  Hunt  V.  Rowland,  33  Iowa  54 ;  Miller 
V.  Cor^,  15  Iowa  166;  Coimeetinit  Mut  L.  Ins. 
Co.  V.  Btdta^  4ff  Mi^  113;  Haricreader  v. 
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TAX  TITLES.       Pmou  ToAm  Dmty  t*  t*9 


A  ToMit  la  OoBwa  or  Bli  OrutM  cannot  generally  obtain  title  by  purchase  at 

a  sale  for  taxes.^  It  is  otherwise,  however,  where  the  interests  of  the  tenants 
were  not  acquired  by  the  same  instrument  or  at  the  same  time  and  no  relalioo 
of  trust  existed  between  them,*  or  where  the  tax  title  Is  not  founded  upoB 
any  default  of  the  cotenant  acquiring  it,  for  example,  where  the  taxes  were 
levied,  the  land  was  sold,  and  the  time  of  redemption  had  expired  before  such 
tenant  had  acquired  any  interest  in  the  land,'  or  after  the  cotenant**  interest 
had  ceased  or  the  tenancy  had  been  destroyed.^ 

AffBEBtlnrUfr  cannot  purchase  as  against  the  remainderman  or  reverrioner.' 


under  the  first  sale  has  become  absolute.  Tweed 
V.  Metcalf,  4  Mich.  579. 

1.  Tniaat  la  Common  or  Grantee  —  Alaban\a. 
—  Johns  V.  Johns,  93  Ala,  239  ;  Donnor  v.  Quar- 
termas,  90  Ala.  164,  I4  Am,  St.  Rep.  778. 

Arkansas.  —  Cocks  v.  Simmons,  55  Ark.  104, 
39  Am.  St.  Rep.  38. 

California.  —  Emeric  v.  Alvnrado,  90  Cal.  444. 

Illinois.  —  McChesney  v.  White,  140  II!.  330; 
Burgett  V.  Taliaferro,  ti8  III.  503;  Bracken  v. 
Cooper,  80  111.  221 ;  Chickering  v.  Faiie,  36  111. 
342;  Brown  v.  Hogle,  30  HI.  119. 

Indiana.  —  Bender  v.  Stewart,  75  Ind,  88. 

Iowa.  —  Funsoa  v.  Bradt,  105  Iowa  471  ; 
Clark  V.  Brown,  70  Iowa  139;  Smi^  v.  Smith, 
68  Iowa  608 ;  Sheean  v.  Shaw.  47  Iowa  41 1 ; 
Conn  V.  Conn,  58  Iowa  747 ;  Shell  v.  Walker,  54 
Iowa  386 ;  Fallon  v.  Chidester,  46  Iowa  5B8,  26 
Am.  Rep.  164;  Austin  v.  Barrett,  44  Iowa  488; 
Weare  v.  Van  Meter,  42  Iowa  128,  20  Am.  Rep. 
616. 

Kansas.  —  Phipps  v.  Phipps,  39  Kan.  495 ; 
Delasfamutt  v.  Parrent,  39  l^an-  548;  Mntbers- 
baugh  V.  Burke,  33  Kan.  260. 

Louisiana.  —  Hake  v.  Lee,  106  La.  482. 

Maine.  —  Williams  v.  Gray,  3  Me.  207,  14 
Am.  Dec.  234. 

Michigan.  —  Richards  v.  Richards,  75  Mich. 
408 ;  Dubois  v.  Campau,  24  Mich.  360 ;  Butler 
V.  Porter,  13  Mich.  292;  Page  v.  Wd»ter,  8 
Mich.  263,  77  Am.  Dec.  446. 

Minnesota.  —  Easton  v.  Scofield,  66  Minn. 
425 ;  HolterhofI  v.  Mead.  36  Minn.  42. 

Mississippi,  —  Clark  v.  Rainey,  7a  Miss.  151 ; 
Falkner  v.  Thurmond,  (Miss.  1898)  23  So.  Rep. 
584 ;  Fox  V.  Coon,  64  Miss.  465 ;  Wise  v.  Hyatt, 
68  Miss.  714;  Harrison  v.  Harrison,  56  Miss. 
174;  Allen  f.  Poole,  54  Miss.  323. 

New  Hampshire.  ->—  Barker  v.  Jones,  6»  N.  H. 
497,  13  Am.  St.  Rep.  586. 

Ohio.  —  Qark  v.  Lindsey,  47  Ohio  St.  437 ; 
Piatt  V.  St.  Clair,  6  Ohio  227. 

Pennsylvania.  —  Davis  v.  King,  87  Pa.  St. 
361;  Maul  V.  Rider,  51  Pa.  St.  377;  Lloyd  v. 
Lynch,  38  Pa.  St.  419,  70  Am.  Dec.  137. 

Vermont.  —  Downer  v.  Smith,  38  Vt.  464 ; 
Willard  v.  Strong,  14  Vt.  532,  39  Am.  Dec. 
240. 

West  Virginia.  —  Cecil  v.  Clark,  44  W.  Va. 
659 ;  Parker  v.  Brast,  45  W.  Va.  399- 

BMomlng  Cotsnant  Aftec  Ao^nliltiMi  of  Tax 
Cartlfloate. —  Tice  v.  Derby,  59  Iowa  31a;  Flinn 
V.  McKioIey,  44  Iowa  68. 

Husband  of  Tenant  in  Common. —  Busch  v. 
Huston,  75  III.  343 ;  Bums  v.  Byrne,  45  Iowa 
285 ;  Chace  f.  Durfee,  16  R.  I,  248.  Compare 
Broquet  v.  Warner,  43  Kan.  48,  19  Am.  St.  Rep. 
134,  as  to  the  effect  of  a  purchase  by  the  hus- 
band as  gainst  a  mortgagee  under  a  mortgage 
from  an  ancestor  of  the  coheirs. 


TrottM  of  Teiuui)  in  Gonuwm. — Soreniw  «. 

Davis,  83  Iowa  405. 

Ai  Against  strangers  the  title  acquired  by  a 
cotenant  will  be  good.  Burgett  v.  Williford,  s6 
Ark.  187,  35  Am.  St.  Rep.  96. 
AdTSTsa  Fosseasion  for  the  requisite  period 
operate  as  an  ouster,  however,  and  perto 
the  title  of  a  cotenant  holding  under  a  lax 
deed.  English  v.  Powell,  119  lod.  93.  Sec  also 
Richards  v.  Carter,  201  III.  165,  where  an  heir 
to  an  undivided  interest  purchased  a  tax  tide 
from  the  purchaser  at  the  tax  sale  and  con- 
tinued to  occupy  the  claim  of  title  under  his 
deed  from  such  tax  purchaser  (or  the'  statutory 
period;  Wright  v.  Speny,  21  Wis.  331,  where 
the  purchaser  at  a  foreclosure  sale  acquired  as 
undivided  interest  with  the  mortgagor  aod  pur- 
chased thereafter  an  outstanding  tax  title  to 
the  entire  premises.  But  see  Davis  v.  Chapman, 
24  Fed.  Rep.  674.  * 

8.  Interest  Kot  Aoqufred  at  8am«  Tfmi  or  by 
Hams  Inatrtunents.  —  Boynton  v.  Veldman, 
(Mich.  1902)  91  N.  W.  Rep.  1022. 

3.  Titb  Vot  Founded  on  Tenant's  D^olt  — 
Boynton  v,  Veldman,  (Midu  1903)  91  N.  W. 
Rep.  1022.  See  also  Wrif^t  v.  Spmy,  31  VMs 
331- 

4.  After  Ootenant's  Interest  Has  OmhL  — 

Jonas  V.  Flanniken,  69  Miss.  577. 

Partition  Befim  AMaament,  —  Haul  r.  Rider. 
51  Pa,  St.  377. 

Taxes  Asiessed  Separately. —  Bennet  v.  Nortti 
Cblorado  Springs  Land,  etc.,  Co.,  23  Colo.  470. 
58  Am.  St.  Rep.  2S1. 

Acquisition  of  Title  from  Parehaasr  at  Tax  Bali- 
—  The  rule  against  the  acquisition  of  an  out- 
standing title  by  the  tenant  in  common  against 
his  cotenants  is  held  in  some  cases  not  to  apply 
where  a  tenant  in  common  purchases  from  ■ 
stranger  the  title  acquired  by  him  at  the  tax 
sale '  after  expiration  of  Uie  time  to  redeem. 
Kirkpatrick  v.  Mathiot.  4  W.  ft  S.  (Pa.)  251 ; 
Reinboth  v.  Zerbe-Rtm  Imp.  Co.,  sg  St  139 : 
Lewis  V.  Robinson,  10  Watts  (Pa.)  355.  See 
also  Alexander  v.  Sully,  50  Iowa  192 ;  Coleman 
V.  Coleman,  3  Dana  (Ky.)  398,  28  Am.  Dec.  86: 
Keele  v.  Cunningham.  2  Heisk.  (Tenn.>  288: 
Frentz  r.  Klotsch,  28  Wis.  312.  Contra.  Dnbois 
V.  Campau,  24  Mirh.  360 :  Parker  r.  Brast,  45 
W.  Va.  399;  Battin  v.  WooiU,  37  W.  Va.  58, 
in  which  cases  it  was  held  that  whether  the 
defendant  purchases  at  the  sale  directly  or  from 
a  stranger  who  purchases  at  the  sale,  his  pur- 
chase inures  to  the  benefit  of  the  cotenantf^ 

5.  Tenant  for  lAU— United  States.  — V^tntM. 
V.  Sherwood,  4  Blatchf,  (U.  S.)  ti2;  ChapUo  v, 

u.  s..  29  ct.  a.  23 1. 

Iowa.  —  Olleman  v.  Kelgore,  5a  Iowa  38. 
Kansas.  —  Menger  v.  Carmthers,  3  Khl  ^V- 

75. 
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A  Ttnant  io  f oiMMlott  under  an  agreement  to  pay  taxes  is  subject  to  the  rule.^ 
A  Ue«BS^  has  likewise  been  held  to  be  under  disability.* 
A  KortgafM  is  held  to  come  under  the  general  rule  prohibiting  acquisition 
of  title,'  especially  when  he  is  in  possession,'^  though  it  is  held  in  some  cases 
that  a  mortgagee  out  of  possession  may  acquire  an  independent  title  under 
the  tax  sale.' 


Maine.  —  Dunn  v.  Snell,  74  Me.  2a;  Vara«y 
V.  Stevens,  22  Me.  331. 

Mississippi.  —  Jones  v.  Merrill,  69  Miss.  747 ; 
Stewart  v.  Matheny,  66  Miss.  21,  14  Am.  St. 
Rep.  538. 

New  Jersey.  —  Foley  v.  Kirk,  33  N.  J.  Eq. 
170. 

New  York.  —  Burhans  v.  Van  Zandt,  7  N.  Y. 
524. 

Wiseomin.  —  Fhelan  r.  Boylan,  25  .Wis.  679- 
Odtt  of  titlt  U  VeaiM  of  Llfi  Tawtnt.  —  In 

Lewis  V,  Pleasants,  143  111.  271,  it  was  held  that 
where  a  life  tenant  procures  a  tax  deed,  his 
warranty  deed  thereafter,  under  which  his 
ffrantee  takes  possession,  gives  color  of  title 
under  which  the  possession  may  be  adverse  to 
the  remaindermen. 

1.  tonaat  under  Agreement  to  fay  Taxes  — 
Alabama,  —  Donnor  v.  Quartennas,  90  Ala. 
170,  24  Am.  St.  Rep.  778. 

/IKfitfir.  —  Bnrgett  v.  Taliaferro,  118  HI.  503: 
Buscfa  V.  Huston,  75  111.  343. 

Kansas.  —  Carithers  V.  Weaver,  7  Kan.  1 10 ; 
Rowley  v.  Wilkinson,  8  Kan.  App.  435. 

Maine.  —  Haskell  v.  Putnam,  42  Me.  244. 

Maryland.  —  Oppenheimer  v.  Levi,  96  Md. 
296. 

Michigan.  —  Connecticut  Mut.  L.  Ins.  Co.  v. 
Bulte,  45  Mich.  113. 

Vermont.  — Blake  v.  Howe,  i  Aik.  (Vt) 
306,  15  Am,  Dec.  681. 

tVest  Virginia.  — Vnnhxaaon  v.  Russell,  iS 
W.  Va.  612. 

Wisconsin.  —  Shepardson  r.  Elmore,  ig  Wis. 
42*. 

When  There  Is  Ho  Agreement  to  Pay  Taxes, 

the  tenant  may,  according  to  the  doctrine  in 
some  Jurisdictions,  acquire  a  valtd  title  against 
flic  landlord.  Ferguson  v.  Etter,  21  Ark.  160, 
76  Am.  Dec.  361;  Betttson  v.  Budd,  17  Ark. 
546,  65  Am.  Dec  442 ;  Weicfaselbauffl  v.  Curlett, 
20  Kan.  709,  37  Am.  Rep.  204. 

Other  cases,  however,  hold  the  contrary, 
Jackson  v.  King,  82  Ala.  432 ;  Bailey  v.  Camp- 
bell, 82  Ala.  342;  Gasklns  v.  Blake,  27  Miss. 
67s;  Williamson  v.  Russell,  18  W.  Va.  612, 
especially  where  the  taxes  are  assessed  upon 
improvements  made  by  the  tenant  as  a  part  o£ 
the  property,  Williams  v.  Towl,  6j  Mich.  204. 

Tom  Aflorited  Boftiro  Tonaaey.  —  A  tenant 
under  no  obligation  to  pay  taxes,  as  In  the 
case  of  taxes  accrued  before  the  tenancy,  and 
where  there  is  no  covenant  to  pay  taxes,  may 
acquire  title  under  a  sale  for  such  taxes.  Uhl 
V.  Small,  54  Kan.  651 ;  Smith  t>.  Newman,  62 
Kan.  318. 

S.  liOMoa*.  —  Keokuk,  etc.,  R.  Co.  v.  Llnd- 
ley,  48  Iowa  it ;  Saunders  v.  Farmer,  62  N.  H. 
572. 

8.  ]lortg<gM  —  California.  —  Ward  tr,  Mat- 
thews, 80  Cal.  343- 

Connecticut.  —  Middletown  Sav.  Bank  v, 
Bfteliatidt,  46  Conn.  525. 


Illinois.  —  Moore  v.   Titman,  44   HI.  367; 
Cbickerinff  v.  Failes,  26  IlL  507. 
Michigan.  —  Porter  v.  Corbin,  124  Mich,  soi ; 

Maxfield  v.  Willey,  46  Mich.  252;  Taylor  v. 
Snyder,  Walk.  (Mich.)  490. 

Mississippi.  —  Martin  V.  Swofford,  S9  Miss. 
328;  McLaughlin  v.  Green,  48  Miss.  175. 

Rhode  Island.  —  Hall  v.  Westcott,  15  R.  I. 
373. 

fVisconsin.  —  Burchard  v.  Roberts,  70  Wis. 
lit,  5  Am.  St.  Rep.  148;  Fisk  v.  Brunette,  30 
Wis.  108, 

As  Between  Difforont  Kortgagees  or  Ziralioldert 

one  cannot  purchase  at  a  tax  sale  to  the  prej- 
udice of  the  Other.  Fair  v.  Brown,  40  Iowa 
209;  Norton  v.  Metropolitan  L.  Ins.  Co.,  74 
Minn.  484,  See  also  Anson  v.  Anson,  204lowa 
55,  89  Am.  Dec  514. 

Purchase  by  a  Junior  Mortgagee  confers  no 
title  to  defeat  a  senior  mortgagee.  Goodrich  v. 
Kimberly,  48  Conn.  395 ;  Eck  v.  Swennumson, 
73  Iowa  423,  5  Am.  St.  Rep.  690;  Frank  v. 
Arnold,  73  Iowa  370;  Garrettson  v.  Scofield,  44 
Iowa  35;  Chrifiman  v.  Hough,  146  Mo.  103; 
Woodbury  v.  Swan,  59  N.  H.  22 ;  Smith  v. 
Lewis,  20  Wis.  350.  Compare  Connecticut  Mut. 
L.  Ins.  Co.  V.  Bulte,  45  Mich.  113. 

If  the  holder  of  a  third  mortgage  buys  a  tax- 
sale  certificate  on  the  property  mortgaged,  then, 
on  the  foreclosure  of  the  second  mortgage, 
buys  the  legal  title  to  the  lands  subject  to  the 
Hen  of  the  first  mortgage,  all  tax  liens  merge 
in  his  superior  title,  and  he  acquires  by  pay- 
ment of  taxes  no  lien  superior  to  the  title  under 
such  sale.    Gibson  v.  Greene,  6  Kan.  App.  196. 

Owner  of  Jadgment  Lien,  —  The  right  of  a 
judgment  lienor  to  pay  taxes  does  not  preclude 
him  from  acquiring  title  to  the  property  at  a 
tax  sale,  rince  the  right  to  pay  the  taxes  imposes 
no  duty  to  do  so.  Morrison  v.  Bank  of  Com- 
merce, 81  Ind.  335.  See  also  Wilson  v.  Jami- 
son, 36  Minn.  59,  i  Am.  St.  Rep.  635,  as  to  the 
right  of  a  judgment  creditor  to  purchase  a  tax 
title  as  against  the  superior  lien  of  a  mort- 
gage. 

A  Mortgagee  Aotlng  as  Agent  of  Another  in 

purchasing  may  acquire  a  good  title  for  hjs 
principal.   Jury  v.  Day,  54  Iowa  573- 

4.  Xortgagee  In  Possession.  —  Stinson  v.  Con- 
necticut Mut.  L,  Ins.  Co.,  174  111.  125,  66»Am. 
St.  Rep.  262,  affirming  62  III.  App.  319;  Schenck 
V.  Kelley,  88  Ind.  444 ;  Brown  v.  Simons,  44  N. 
H.  475 Shoemaker  v.  Bank,  15  Phila.  (Pa.) 
297.  39  Leg.  Int.  Pa.)  8r. 

6.  Xortgagee  Out  of  PoMsosion  Held  to  Aofoln 
ntlo.  —  Spratt  f.  Price.  18  Fla.  289;  Water- 
son  V.  Dcvoe,  18  Kan.  223 ;  Williams  v.  Town- 
send,  31  N.  Y.  415;  Allen  v.  Dayton  Hotel  Co., 
95  Tenn.  480 ;  Summers  v.  Kanawha  County, 
26  W.  Va.  159.  See  also  Reimer  v.  Newel,  47 
Minn.  237,  where  the  mortgagor  had  covenanted 
to  pay  the  taxes;  Sturdevant  v.  Mather,  aa 

Wis.  576. 
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A  Mortffagor  In  FotwMlmi  and  those  claiming  under  him,*  or  one  who  purchases 
for  the  mortgagor,*  cannot  take  title  at  a  tax  sale;  and  even  after  sale  under 
the  mortgage  and  purchase  by  the  mortgage  debtor,  where  the  taxes  accrued 
during  the  mortgagor's  ownership,  the  title  is  held  to  remain  undisturbed.' 

One  Whose  Title  Hm  Been  XxtiagniahMl  may,  however,  purchase  at  a  tax  sale,  and 
the  purchase  of  such  title  will  not  amount  to  a  mere  payment  of  the  taxes, 
since  the  pur:;haser  owes  to  the  person  holding  adversely  no  duty  in  respect 
of  the  payment  of  the  taxes  for  which  the  land  was  sold.^ 

AdTflTM  FoiMHfoD.  —  So  one  who,  though  owing  the  duty  to  pay  taxes, 
acquires  an  outstanding  tax  title  and  goes  into  possession  may  hold  the  land 
adversely  under  such  title  until  it  ripens  under  the  statute  of  limitations.* 

d.  Agent.  —  Tax  deeds  taken  by  one  as  agent  or  on  behalf  of  another  to 
protect  the  latter  operate  as  a  mere  redemption,*  and  one  whose  agency 
relates  to  the  property  cannot  buy  for  himself  and  acquire  the  title,*  where 
there  has  been  no  explicit  renunciation  or  revocation  of  the  agency.^  But  a 
purchase  by  an  agent  is  voidable,  and  not  void.* 

c.  Attorney.  —  Where  an  attorney  whose  relation  to  his  client's  property 
imposes  the  duty  to  pay  taxes  purchases  a  tax  title,  the  purchase  amounts  to 
a  redemption  only;'*  and  an  attorney  is  forbidden  to  purchase  for  himself 
where  he  has  a  duty  to  perform  which  is  inconsistent  with  the  character  of 
the  purchase.** 


1.  Kor^agor  In  PoMatrion  —  Illinois.  —  Ral- 
ston V.  H^bes,  13  III.  469;  Frye  v.  Sute  Bank, 
II  111.  367. 

Indiana.  —  Cooper  v.  Jackun,  99  Ind.  566; 
Travellers  Ina.  Co.  v.  Patten,  98  Ind.  309. 

Iowa.  —  Cowdry  v.  i^nthbcnrt,  71  Iowa  733; 
Dayton  v.  Rice,  47  Iowa  429 ;  Fair  v.  Brown,  40 
Iowa  309;  Porter  v.  Lafferty,  33  Iowa  254; 
Stears  v.  Hollenbeck,  38  Iowa  550. 

Kansas.  —  Leppo  v.  Gilbert,  26  Kan.  138. 

Louisiana.  —  Austin  v.  Citizens'  Bank,  30  La. 
Ann.  691  ;  Beltram  v,  Viller^,  (La.  1888)  4  So. 
Rep.  506. 

Maine.  —  Fhinney  v.  Day,  76  Me.  83 ;  Fuller 
V.  Hodgdon,  35  Me.  343 ;  Gardiner  v.  GerrJ^ 

23  Me.  46. 

Michigan.  —  Fells  v.  Barbour,  58  Mich.  49 ; 
Maxfield  v.  Willey,  46  Mich.  352;  Connecticut 
Mut.  L.  Ins.  Co.  V.  Bulte,  45  Mich.  113. 

Minnesota.  —  Washington  L.  &  T.  Co.  v.  Mc- 
Kenzie.  64  Minn.  273  (where  the  mortgagor 
had  covenanted  to  pay  taxes)  ;  Allison  v.  Arm- 
strong, 38  Minn,  376,  41  Am.  Rep.  381. 

Mississippi.  —  North  American  Truat  Co.  v. 
Lanier,  78  Miss.  418,  84  Am.  St  Rep.  635. 

New  Hampshire.  —  Kezer  V.  Qifford,  59  N. 
H.  208 ;  Woodbury  v.  Swan,  59  N.  H.  22. 

'  IVisconsin.  —  Newton  v.  Marshall,  62  Wis.  8 ; 
Avery  v.  Judd,  21  Wis.  362;  Fallass  v.  Pierce, 
30  Wis.  443;  Edgerton  c  Schneider,  a6  Wis. 
385- 

Tha  Oirasr  of  Fart  of  Oa  Eqvlty  of  Bodomptioa, 

no  matter  bow  small  hia  interest,  cannot  pur- 
chase the  tax  title.  Middletown  Sav.  Bank  v. 
Bacharach,  46  Conn.  513. 

A  Parobasfl  flrom  the  Xortgapir  Before  Forfsot* 
Ing  the  Tax  Title  confers  no  additional  rights  as 
against  the  mortgagee.  Washington  L.  &  T.  Co. 
V.  McKenzie,  64  Minn.  273. 

8.  One  Farobaaing  for  Xortgagor.  —  McAlpine 
V.  Zitzer,  119  111.  373;  Drew  v.  Morrill,  62  N. 
H.  565- 

8,  Aftar  Bilo  ute  Mortgage.  —  Magner  v. 

Hibemia  Ins.  Co.,  30  La-  Ann.  i357> 


4.  Ono  Whose  Title  Hai  Been  Exdngrdahed.— 

Seymour  v.  Harrison,  85  Iowa  130.  See  also 
Atkison  V,  Dixon,  89  Mo.  464. 

6.  Advono  FoMSiiloa.  —  EUchards  tr.  Carter, 
3ot  111.  165;  English  v.  Powell,  119  Ind.  93. 

C  Doil  to  Agoat  b  Bodomptlm.  —  Beaeham  v. 
Gumey,  91  Iowa  621 ;  Fox  v.  Zimmermaim,  77 
Wis.  414.  See  also  Jenks  v.  Brewster,  96  Fed, 
Rep.  625 ;  Lamb  v.  Davis,  74  Iowa  719,  where 
the  facts  were  held  not  to  show  the  pnidiase 
to  have  been  by  agency. 

7.  Agont  CiUMt  Aoqnire  TlUo,  —  See  tbe  title 
AoENCY,  vol.  I,  pp.  1085,  1086,  and  see  Baker 
V.  Whiting,  3  Sumn.  (U.  S.)  475 :  Coxe  r.  Wol- 
cott,  37  Pa.  St.  154:  Grindo  v.  McGee,  iii  Wis. 
531. 

Agont  to  F»  Taxoi  or  Bid  in  Proparty  Canaet 
Take  Title,  —  Young  v.  Iowa  Toilers  Protective 
Assoc.,  106  Iowa  447;  Matthews  v.  Light,  3a 
Me.  305;  Day  v.  Davey,  (Mich.  1903)  93  N.  W. 
Rep.  356;  Curtis  v.  Borland,  35  W.  Va.  124. 
See  also  Shay  v.  McNamara,  54  CaL  169; 
linsley  v.  Sinclair,  34  Mich.  380 ;  Huuard  v. 
Trego,  35  Pa.  St  9. 

B.  Aftor  the  Agene^  Hai  Ceaaed  the  person 
who  was  agent  may  acquire  title.  Bemis  p. 
Plato,  (Iowa  1903)  93  N.  W.  Rep.  83. 

9.  Forobaae  Toidablo  On^.  —  EBswordi  v. 
Cordrey,  63  Iowa  675. 

10.  FuohaM  lij  Attociwj  Zi  Bafomptlaa.— 
Boardman  v.  Boozewinkel,  I3i  Mich.  330. 

11.  Attomor  Cannot  Parehaao  for  Himself.  -  See 
the  title  ATTORNsy  and  Client,  voL  3,  p.  341* 

Where  Attorney  Is  under  No  Doty  to  Pay  Taxes, 
—  The  mere  fact  that  the  purchaser  had  been 
the  owner's  attorney  at  some  time  prior  to  the 
sale  does  not  preclude  him  from  purchasing 
and  acquiring  title.  Pack  v.  Crawfoni,  29  Ark. 
489;  Wilson  V.  Cantrcll,  40  S.  Car.  114. 

Si  Whoro  tiw  Attomoy  Jnstlflabl;  Smn  VS» 
BolatUn  with  his  client  he  may  then  act  for  the 
protection  of  bis  own  interest  and  thereafter 
may  become  a  purchaser.  Eckrote  v.  Myen,  41 
Iowa  334. 
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d.  Parent.  —  In  the  absence  of  any  fiduciary  relation,  a  father  is  not 
precluded  from  obtaining  a  valid  tax  title  to  land  as  against  his  son.* 

f.  Guardian.  —  A  guardian  cannot  acquire  title,  adverse  to  his  ward, 
under  a  tax  deed  of  the  ward's  land.' 

/..  Husband  or  Wife.  — A  husband  cannot  obtain  a  tax  title  upon  the 
estate  of  his  wife,*  but  the  same  rule  has  not  been  applied  uniformly  as  against 
the  wife's  acquisition  of  title  to  the  husband's  land.' 

2.  Tax  Offloen.  —  An  officer  conducting  or  connected  with  a  tax  sale  cannot 
purchase  the  property  himself  or  through  an  agent.'  A  statute  which  pre- 
vents such  purchase' has  been  held  to  preclude  the  ofiicer  from  taking  a  certiB- 
cate  which  was  issued  before  he  came  into  office,*  but  an  officer  of  a  county 
out  of  which  a  new  county  is  carved  may  purchase  the  certificates  of  the  old 
county  which  have  been  assigned  to  the  new,'  and  a  clerk  or  mere  ministerial 
officer  having  no  control  or  influence  over  the  sale  may  purchase.^ 

3.  State,  Polity,  and  Hnnioipality  —  In  e«n«a«i.  —  Under  the  various  statutes, 
if  a  sale  must  fail  for  want  of  bidders  or  because  the  bids  made  are  not  suffi- 
cient to  cover  the  taxes  due,  etc.,  the  property  may  be  bid  in  for  the  state, 
county,  or  municipality;  the  contingency  contemplated  by  the  particular 
statute  must  arise,  and  the  conditions  of  the  statute  must  be  complied  with.* 


1,  Tathtr  Hmj  PnnhlMb  —  Lsn^ejr  ff.  Batch- 
elder,  6g  N.  H.  566. 

2.  Qnardlaa.  —  Dobmg  t>.  Hann,  76  Iowa  723- 
And  see  the  title  Guasdiah  and  Ward,  vol.  15, 
pp.  75.  76. 

S.  EnabMid  Ounot  Ponhait. — Willard  v. 

Ames,  130  Ind.  351  ;  Burns  v.  Byrne,  45  lowa 
285  ;Warner  v.  Broquet,  54  Kan.  649,  ovemUing 
43  Kan.  48,  19  Am.  St.  Rep.  124;  Laton  v. 
Balcom,  64  N.  H.  92,  10  Am.  St.  Rep.  381. 

4.  Wifo  Cannot  Aoqnlra  Title.  —  The  cases 
from  Kansas  and  Nem  Hampshire  cited  in  the 
last  preceding  note  indicate  that  the  rule  is  the 
aame  as  to  boUi  hniband  and  wife.  See  also 
Swift  V.  Agnea,  33  Wis.  ajg. 

Wib  Can  Aoonira  ntla.— Willard  v.  Amet, 
ISO  Ind.  351;  Carter  v.  Bwtamente,  59  Uiss. 

555- 

Aftar  the  Hnsbaad's  Death  and  while  the 
widow  ia  residing  on  the  premises  and  is  enti- 
tled to  dower  she  cannot  be  beard  to  say  that 
she  had  no  interest,  and  could  bay  another  and 
independent  title  diroug^  tax  sales.  Virginia 
L,  Ins.  Co.  V.  Day,  127  N.  Car.  133. 

After  Deatntetion  of  the  Wife's  Interest  in  the 
husband's  land  by  a  sale  under  the  direct-tax 
act,  it  was  held  that  the  wife  might  acquire  title 
after  the  husband's  death  by  purchase  from  the 
government.    Murray  v.  U.  S.,  29  Ct.  CI.  366. 

5.  Officer  Cannot  FnTohaee.  — Ely  v.  Brown, 
183  111.  575;  Sponable  v.  Woodhouse,  48  Kan. 
173;  Haxton  v.  Harris,  19  Kan.  511  ;  Clate  v. 
Barron,  2  Mich.  192;  McLeod  v,  Burkhalter,  57 
Miss.  65 ;  Cuttle  v.  Brockway,  24  Pa.  St  145 
(as  to  right  of  county  commissioner  to  purchase 
for  more  than  taxes  and  costs)  ;  Chandler  i>. 
Mouhon,  33  Vt.  245. 

Oannet  Furehaie  ai  Agent  tor  Another,  — 
Everett  v.  Beebe,  37  Iowa  452;  Corbin  v.  Bee- 
bee,  36  Tnwa  336;  Payson  v.  Hall,  30  Me.  319. 

Pni-'liBEO  '^v  Deputy.  —  Under  statutory  inhibi- 
tion, aee  Ellis  v.  Peck,  45  Iowa  112;  Kirk  v. 
St  Thomas'  Church,  70  Iowa  287 ;  Galbraith  v. 
Drought,  24  Kan.  591  (holding  that  an  auc* 
tioneer  was  a  deputy  of  the  sheriff  so  as  to  he 
precluded  from  purchasing)  ;  Taylor  v.  Stringer, 
1  Gratt  (Va.)  156.   Contra,  O'Reilly  v.  Holt.  4 


Woods  (U.  S.)  645  ;  Hare  v.  Carnall,  39  Ark. 
196,  in  which  cases  it  was  held  that  a  deputy 
taking  no  part  in  the  sale  may  purchase  thereat. 

Toii  or  Voidable.  —  In  some  jurisdictions  a 
aale  to  an  officer  under  disability  is  ahsoluteb' 
void.  E^  V.  Brown.  183  III.  575 ;  Spicer  v. 
Rowland,  39  Kan.  740;  Taylor  v.  Stringer,  i 
Gratt  (Va.)  158.  In  others,  however,  it  Is 
voidable  merely.  Lawrence  v.  Homick,  81 
Iowa  193 ;  Ellis  v.  Peck,  45  Iowa  ti3.  See  alao 
Martin  v.  Parsons,  50  Cal.  498. 

6.  Osrtifloate  Isned  Belon  Tena  of  Ofioo. — 
tniit,  91  Wis.  661, 

7.  OirtUeats  of  Old  Conatr.— Gilbert  v.  De- 
truit,  91  Wis.  661. 

8.  Offioer  ITot  Gon&eeted  wKL  81^  Kay  Pnr- 
ehaie.  —  O'Reilly  v.  Holt,  4  Woods  (U.  S.) 
645;  Lorain  v.  Smith,  37  Iowa  67;  Wells  v. 
Jackson  Iron  Mfg.  Co.,  47  N.  H.  235,  90  Am. 
Dec.  575;  Fox  V.  Cash,  11  Pa.  St.  207.  But 
aee  Cole  v.  Moore,  34  Ark.  583,  where  a  clerk 
of  a  County  Court  was  held  to  be  under  dis- 
ability on  account  of  certain  duties  required  of 
him;  Morton  v.  Waring,  18  B.  Mon.  (Ky.)  7s, 
wherein  it  was  held  that  a  purchase  by  a  deputy 
register  of  the  land  office  required  the  showing 
of  fairness  and  full  consideration. 

A  Clwk  May  Take  an  Asalgnment  of  a  Certifloate 
though  he  is  the  officer  Who  is  to  make  the 
deed  to  himself.  Barr  v.  Randall,  35  Kan. 
126. 

The  Offloer  Vbo  Proenres  the  Tax  Jadgment 

is  not  preclud«l  from  purchasing,  he  having  no 
control  of  the  procesa  under  which  the  sale  le 
made.  Walcott  v.  Hand,  laa  Mo.  6ai ;  Turner 
V.  Gregory,  151  Mo.  lOO. 

9.  State,  Coonty,  or  Xnnidpallty — Alabama. 
—  State  V.  Brewer,  64  Ala.  287. 

Kansas.  —  Mack  v.  Price,  35  Kan.  134; 
Laikin  v.  Wilson,  38  Kan.  si3:  Babbitt  v. 
Johnaon,  15  Kan.  252;  Norton  v.  Friend,  13 
Kan.  533 ;  Magill  v.  Martin,  14  Kan.  67 ;  Guit- 
tard  Tp.  v.  Marshall  County,  4  Kan.  388;  How- 
ard V.  Hnlbert  10  Kan.  App.  314. 

Louixiana.  —  Breaux  v.  Negrotto,  43  La.  Ann. 
426;  Martinez  v.  State  Tax  Collectors,  43  La. 
Ann.  677. 
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But  in  the  absence  of  express  power  conferred  by  statute,  a  municipal  cor- 
poration is  not  authorized  to  become  a  purchaser  at  a  sale  for  taxes  due  to  it.* 
lU  BxxB  —  l.  Bight  to  Bead  and  Authority  to  Sxsente  —  o.  Right  TO  Deed 
—  (i)  !n  General.  —  The  statutes  often  prescribe  a  period  within  which  a  deed 
may  be  procured*  or  before  the  expiration  of  which  the  right  to  a  deed  does 
not  mature.  Such  provisions  must  t>e  strictly  observed,'  and  the  deed  must  be 
demanded  or  issued  or  an  action  b^un  tp  foreclose  the  tax  certificate  within 
the  period  prescribed.* 


Minnesota.  —  Mulvey  v.  Tozer,  40  Minn. 
384;  Gilfillan  v.  Chatterton,  38  Minn.  335. 

Missitsippi.  —  National  Bank  of  Rcind>tic  v. 
Louisville,  etc,  R.  Co.,  72  MisB.  447. 

Nebraska.  —  State  v.  Cain,  18  Neb.  635;  Otoe 
County  V.  Mathews,  tS  Neb.  466;  Otoe  Codnty 
V.  Brown,  t6  Nd>.  394;  Shelley  v.  Towle,  16 
Neb.  194. 

New  Jersey,  —  Ludington  v.  Elizabeth,  34  N. 
J-  Eq.  357;  Schatt  v.  Groach,  31  N.  ].  Eq.  199; 
Morgan  v.  Comptroller,  44  N.  J.  L.  571.  See 
also  In  re  Elizabeth,  49  N.  J.  L.  48S. 

North  Carolina.  —  Doe  v.  Bryan,  2  Hawks  (9 
N.  Car.)  17;  Love  v.  Wilbourn,  5  Ired.  L.  (37 
N.  Car.)  344;  Avery  v.  Rose,  4  Dev.  L.  (15  N. 
Car.)  554. 

Oklahoma.  —  Hanneakratt  i>.  Hamil,  10  Okla. 
319. 

Tennessee.  —  State  v.  Dugan,  105  Tenn.  345. 

Virginia.  — TnrotT  v.  Smith,  18  Gratt.  (Va.) 
830  (as  to  a  sale  to  the  United  States  under 
Act  Cong.  Feb.  6,  1863). 

West  Virginia. —  McGee  v.  Sampselle,  47  W. 
Va.  35a. 

iViscoHsin.  —  Sprague  v.  Coenen,  30  Wis.  309. 

7orllBitii»  to  >Ut«  Ur  Want  of  Siddon.  —  Bite- 
gins  V,  People,  106  III.  370;  Scott  v.  People,  3 
111.  App.  642;  Magruder  v.  Eamay,  35  Ohio  St. 
321;  Woodward  v.  Sloan,  37  Ohio  St.  593; 
Owens  V.  Owens,  29  S.  Car.  155;  State 'v. 
Thompson,  18  S.  Car.  538. 

Deod.  —  In  Colorado  '  county  bidding  in  land 
at  a  tax  sale  is  entitled  to  a  deed  substantially 
in  the  form  of  a  deed  to  a  cash  purchaser. 
Dyke  v.  Whyte,  17  Colo.  296. 

In  other  jurisdictions,  where  lands  are  struck 
off  to  the  state  for  want  of  bidder?,  a  deed  is 
not  necessary.  Neal  v.  Andrews,  53  Ark.  445 ; 
Doyle  V.  Martin,  55  Ark.  37 ;  Baldwin  v.  Ely, 
66  Wis.  171 ;  Lombard  v.  White,  76  Wis.  445. 

In  Kansas  it  was  held  under  a  statute  pro- 
viding that  where  lands  were  bid  off  by  the 
county  treasurer  for  the  county,  a  certificate 
of  sale  to  the  county  should  be  issued  and  that 
such  certificate  should  be  assignable  and  sub- 
ject to  purchase,  that  a  deed  could  not  he  taken 
by  the  county  so  as  to  preclude  an  assignment 
of  the  certificate  of  sale  by  the  treasurer.  State, 
V.  Magill,  4  Kan.  415;  Goittard  Tp.  v.  Mar- 
shall County,  4  Kan.  3S9. 

A  CertiM  List  of  the  Lands  struck  off  by. 
the  officer  stands  in  the  place  of  and  operatea 
like  a  conveyance  inter  partes.  Mayson  V. 
Banks,  59  Miss.  447 ;  Ferrill  v.  Dickerson,  63 
Miss.  310:  Stnte  V.  DuRan,  105  Tenn.  345. 

1.  Xnnicfotlitv  -  -  Enwress  Anthority  Weeeassjy. 
—  Logansport  v.  Humphrey,  84  Ind.  467 ;  Brack 
V.  Broesi^,  18  Iowa  393 ;  Knox  v.  Peterson, 
sit  Wis.  247.  See  also  Champaign  v.  Harmon, 
98  111.  491 :  Miller  v.  Gregg,  26  Iowa  75. 

BSBrattOB  Salaa.  —  In  Illinois  it  has  been  held 

gto 


that  a  statute  auth(>rifing  suit  to  be  brought  in 
the  name  of  the  county  was  broad  eootigh  to 
autborixc  the  coun^  to  pitrchase  under  the 
judgment.   Douthett  v.  Kettle.  104  111.  3S7< 

And  in  Jefferson  v.  Curry,  71  Mo.  85,  a  city 
was  held  to  have  authority  under  Its  charter  to 
purchase  under  an  executkin. 

In  Kentucky  it  was  held  thtlt  under  a  mn- 
oicipal  charter  aathorUing  the  purchase  of 
property  for  governmental  purposes,  the  mu- 
nicipality might  purchase  at  a  sale  for  its  taxes, 
whether  under  a  levy  by  its  collecting  officer 
or  under  a  decretal  sale  for  a  like  purpose. 
Keller  v.  Wilson,  90  iCy.  350. 

In  Wisconsin  it  wa»  held  that  under  an  act 
permitting  counties  to  purchase  and  haiA  land 
for  public  use,  eta,  a  coun^  treasurer  might 
take  an  assignment  of  a  tax  certificate  for  the 
use'  of  the  county  even  if  the  county  could  not 
sell.   Parish  v.  Eager,  15  Wis.  532. 

2.  Urns  for  lisaanoo  of  Seed  Ptwerihad  \i3  Stat- 
UU.  — Williams  v.  Hedrick,  (C.  C.  A.)  loi  Fed. 
Rep.  876,  (C,  C.  A.)  96  Fed.  Rep.  657;  Bow- 
man V.  Wettig,  39  111.  416;  Farrar  o.  Eastman, 
10  Me.  191;  Taft  v.  McCuIlock,  135  Mo.  588; 
McGavock  v.  Pollack,  13  Neb.  $35;  Annan  o. 
Baker,  49  N.  H.  161 ;  Ward  v.  Phillips,  89  N. 
Car.  215;  Hotton  v.  Wethetby,  88  Wis.  324; 
Safford  v.  Conan,  86  Wis.  3S4. 

Bifht  M  Bedaom  fzmtnii^  —  In  some  cases, 
however,  the  deed  nuiy  be  executed  before  the 
expiration  of  the  period  of  redemption,  leavifig 
unaffected  the  right  to  redeem.  Ives  r.  Lynn, 
7  Conn.  505 ;  Baker  v.  Kelley,  1 1  Minn.  480. 

ft.  Limitations.  —  Wheeler  v.  Jackson,  137  U. 
S.  245  ;  Tuttle  v.  Block,,  104  Cal.  443  ;  Fuller  v. 
Shedd,  161  III.  462,  52  Am.  St.  Rep.  380;  Dand 
V.  Blood,  8g  Iowa  237 ;  Innes  v.  Drexel,  78 
Iowa  253  :  La  Rue  v.  lUng,  74  Iowa  388 ;  Thode 
V.  Spofford.  6s  Iowa  294;  Fuller  v.  Colfax 
County,  33  Neb.  716;  Alexander  v.  Wilcox,  30 
Neb.  793. 

Statute  After  8aIo  Proacrlhiaf  laaawabla  Tiw. 

—  Tuttle  V.  Block,  104  Cal.  443. 

hatata  at  to  Biffht  to  Beoover  Pnnsssioa  Vet 
AppUoable.  —  Hotson  v.  Wetherby,  88  Wis.  324. 
Time  Psndllkg  Exlstenee  of  tnjoaotlM  Sxelldsd. 

—  Gage  V,  Reid,  118  111.  35. 

^I^loatlea  of  Statnta  to  Iteta  or  Gauty.— 
Such  a  statute  of  limitations  does  not  appv  to 
or  bind  the  state  unless  it  is  made  to  do  so  by 
express  words  or  necessary  implication.  Sass 
V.  Crichton,  117  Cal.  695. 

As  Against  an  Assignee  of  a  certificate  held 
by  the  county,  the  statute  runs  from  the  date 
of  the  assignment.   Hiles  v.  Cate,  75  Ws.  91. 

LimftatloB  of  AotlM  to  f oneloaa.  —  In  Wis- 
consin the  action  to  foreclose  the  tax  certificate 
must  be  commenced  while  the  owner  of  the 
certificate  has  n  right  to  demand  a  deed.  Goffe 
V.  Bond,  69  Wis.  366. 
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Whan  iMiiM  or  Abaadouunt  ii  Belied  On  to  bar  the  issuance  of  a  deed,  evidence 
thereof  must  be  clear  and  decisive,  aside  from  any  presumption  of  payment 
or  redemption  that  might  arise  from  the  lapse  of  twenty  years  or  from 
long-continued  adverse  possession.' 

(2)  When  Right  Matures.  —  After  the  statutory  period  for  redemption  has 
expired  a  purchaser  is  entitled  to  a  deed  upon  complying  with  all  the  con- 
ditions imposed  by  law.'  But  a  deed  cannot  issue  until  after  performance  ot 
the  statutory  conditions,  such  as  payment  of  the  legal  fees,*  the  filing  of  an 
afi^davit  of  nonoccupancy  prior  to  the  application  for  the  deed,^  notice  of 
purchase,*  notice  of  expiration  of  the  time  to  redeem  or  of  application  for  a 
deed  and  the  fiUng  of  an  affidavit  of  such  notice,*  presentment  and  surrender 
of  the  certificate  of  purchase  to  the  proper  officer.''  payment  of  all  taxes  in 
arrears  or  which  were  a  lien  at  the  time  of  the  completion  of  the  purchase,* 
and  procuring  a  report  by  the  county  surveyor  specifying  the  metes  and 
bounds  of  the  land  sold.* 

(3)  Mandamus  to  Enforce  Right.  —  Where  the  right  to  a  deed  is  perfected 
its  execution  may  be  enforced  by  mandamus.'*  So  the  officer  "or  his  suc- 
cessor in  office  '*  may  be  thus  required  to  execute  a  second  and  corrected  deed 
when  the  first  is  imperfect.    Mandamus  will  not  issue,  however,  unless  all  the 


In  Nebraska  the  right  of  action  accrues  when 
the  period  oi  redemption  ei^tirea.  Parker  v. 
Matheaon,  si  Neb.  546.  See  also  Helphrey  v. 
Redick,  31  Neb.  80;  IVGette  v.  Sheldon,  37 
Neb.  839. 

Balore  ^.edeaiptlon.  —  Where  the  statute  makes 
provision  for  redemption  at  any  time  before 
the  deed  is  executed,  the  deed  must  of  course 
be  executed  before  redemption,  and  thereafter 
the  officer  is  justified  in  refusit^  it.  State  v. 
Cranney,  30  Wash.  594. 

1.  Laobea  or  AiiaadOQmMtt.  —  Hotaon  v, 
Wetherby,  88  Wis.  3*4- 

But  in  Oskendon  v.  Barnes,  43  Iowa  615,  it 
was  held  that  even  in  the  absence  of  a  statutory 
limitation  upon  the  right  to  demand  a  deed, 
there  is  a  presumption  of  abandonment  in  favor 
of  a  bona  Me  grantee  of  the  tax  debtor  when 
the  purchaser  delays  for  more  than  eleren 
years  to  apply  for  a  deed.  Compare  Eaton  v. 
North,  33  Wis.  303. 

9.  When  Bight  Matnrat.  —  State  v.  Jordan, 
36  Fla.  I ;  Forqueran  v.  Donnolly,  7  W.  Va. 
114- 

That  the  Fropvt;'  Is  Id  the  Hands  of  a  BeoeiTer 

is  no  ground  for  refusing  to  issue  the  deed. 
Whitehead  v.  Farmers'  L.  &  T.  Co.,  98  Fed. 
Rep.  10,  39  C.  C.  A.  34;  Rice  v.  Jerome,  97 
Fed.  Rep.  719,  38  C.  C.  A.  388. 

On*  Seed  tor  Several  Paresll.  —  Stete  v.  Jor- 
dan, 36  Fla.  I.  See  also  Watldns  v.  Inge,  34 
Kan.  612  (under  statute). 

Owner  under  Disability.  ~  The  right  to  a 
deed  may  be  perfect  though  the  owner  was 
under  disability  and  may  redeem  after  the  ex- 
ecution of  the  deed.  Wright  v.  Wing,  18  Wis. 
45.  So  also,  it  aeema,  as  to  the  right  to  fore- 
close the  lien  of  a  tax  certificate.  Lravitt  v. 
Bell,  55  Neb.  57. 

Bseond  8alo<— Pottpoaomeat  «f  Bight  to  Deed. 
—  In  Illinois,  where  a  purchaser  permits  lands 
to  be  ^in  sold  for  taxes  or  forfeited  within 
two  years,  the  purchaser  is  not  entitled  to  a 
deed  until  the  expiration  of  a  like  term  from 
the  date  of  the  sale  or  forfeiture.  Denike  v. 
Rouriie,  3  Bisi.  (U.  S.)  39;  RI7  c  Brnwn.  183 
Pl*  575 :  Netterstrom  v.  Kcm^s,  187  III.  617. 


8.  Faymmt  of  Legal  IMa.— Sute  v.  StraU. 
17  Wis.  146. 

Imjproper  FM.  —  A  county  treasurer  cannot 
require  as  a  condition  to  the  execution  of  a 
deed  the  payment  of  a  fee  allowed  to  the 
register  of  deeds  for  recording,  as  the  recording 
of  such  deed  is  within  the  discretion  of  the 
purchaser.  Burnluun  V.  Farmers'  L.  &  T.  Co., 
44  Neb.  438. 

4.  AlBdaTit  of  Konoeovpaney.  —  Howe  c 
Genin,  57  Wis.  368,  holding  that  the  number  i»f 
days  prescribed  in  the  statute  meant  consecu- 
tive days  and  that  the  affidavit  need  not  be 
made  by  the  owner  or  holder  of  the  certificate. 
See  also  as  to  sufficiency  of  the  affidavit 
Drcutzer  v.  Smith,  56  Wis.  39a. 

0.  Hotiee  of  Pnroluae. —  King  v.  Cooper,  138 
N.  Car.  347. 

e.  Ketiee  to  BoleeBU — See  the  title  Taxa- 
tion, ante,  p.  860. 

7.  Pweentmwit  of  Oertlfloata.  —  SUlimaa  v. 
Fryc,  6  lU.  6ti4:  Reed  v.  Merriam,  15  Neb. 

8.  Payment  of  TazM  in  Arrean.  —  U.  S.  v. 

MacFarland.  18  App. -Cas.  (D.  C.)  120;  Hub- 
bard c.  Auditor  Gen.,  120  Mich.  505;  Cockburn 
V,  Auditor  Gen.,  i30  Mich.  643;  Hughes  v. 
Jordan,  118  Mich.  37. 

Seed  Void  If  Tana  Unpaid.  —  aticens'  Sav. 
Bank  v.  Auditor  Gen.,  133  Mich.  sti. 

9.  ProenHnff  Boport  of  torvmr.  —  Orr  r. 
Wiley,  19  W.  Va.  150. 

10.  Kandamoi  to  Eafuroe  Bight.  —  Jones  v. 
Welsing,  Iowa  330 ;  State  v.  Lmcaster, 
46  S.  Car.  383;  Sute  v.  Cranaey.  30  Wash. 
S94. 

Ou  Deed  tn  Imnd  Ptredi.  —  State  v. 

Jordan,  36  Fla.  i. 

11.  Grimm  v.  O'Connell,  54  Cal.  533;  Maxey 
V.  Oabatqrh,  6  111,  26 ;  Klokke  v.  Stanley,  109 
111.  193;  Bryson  v.  Spaulding,  30  Kan.  437; 
Douglass  V.  Nuzum,  16  Kan.  515 ;  Corbin  v. 
Brnnsnn   ^8  Kan.  5.12. 

Correoted  Deed  to  Anlgnee  of  Certiileate. —  Clip- 
pinirer  v.  Tuller,  10  Kan.  377;  State  v.  Winn, 
to  ii'H.  10-1.  88  Am.  Dec.  689. 

IS,  iUxcy  V.  CUbAUgh.  6  111.  36. 
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conditions  exist  which  entitle  the  applicant  to  a  deed.' 

*.  Authority  to  Execute— (i)  In  GeruraL  The  authority  to  issue 
a  tax  deed  must  be  found  in  the  statute,  and  a  deed  executed  without  sudi 
authority  cor\veys  no  title."  The  power  to  sell,  it  has  been  held,  does  not 
by  implication  embrace  the  power  to  convey.' 

(2)  Particular  Officer — (&)  bi  fiMmi.  —  No  other  ofBcer  than  the  one 
designated  in  the  particular  statute  may  execute  the  authority  to  convey  land 
sold  for  taxes.* 

(»)  Dcpaty.  —  A  regular  deputy  of  the  principal  officer  authorized  to  execute 
a  tax  deed  may  himself  execute  such  conveyance  *  for  and  in  the  name  of 
his  principal.* 

Offlow  Hot  AuthorlMd  to  Appoint  Bqpttly.  —  Where,  however,  sheriffs  as  tax 
collectors  are  not  authorized  to  appoint  deputies  in  the  capacity  of  tax 
collectors,  a  deed  cannot  be  executed  by  any  under-sheriff.* 

Dopaty*!  Aotliorlt7  Vot  Serivod  from  Prlneipal.  —  Where  the  deputy  is  clothed  witli 
the  powers  of  the  principal  and  derives  his  authority  from  the  law  rather  thaa 
from  the  principal,  under  particular  circumstances,  it  seems  that  he  may  exe- 
cute the  deed  in  the  name  of  the  principal  by  the  deputy  or  in  his  own  name 
as  deputy.* 

(1)  After  SqpintliB  «<  Oflabl  tm.  —  Since  the  power  to  convey  exists  by  virtue 
of  ofhcial  status  alone,  the  deed  should  be  executed  by  the  incumbent  of  the 
office  at  the  time  of  conveyance,  and  not  by  the  officer  who  made  the  sale  if 
he  is  no  longer  the  incumbent.' 

1.  Oindltloiii  Bkoirinf  Slfht  Xtut  Exlit  — 

Bosworth  V.  Webster,  64  Cal.  i ;  U.  S.  r.  Mac- 
Farland,  iS  App.  Caa.  (D,  C.)  tao;  Aitcheson 
V.  Huebner,  90  Mich.  643 ;  State  v.  Gayhart,  34 
Neb.  193;  People  v.  New  York,  10  Wend.  (N. 
Y.)  395 ;  State  V.  Cranney,  30  Wash.  S94  i  State 
r.  WilHston,  20  Wis.  ao8. 

Vot  ATalUU*  to  Oomet  kpfiimalff%  Om 
ttkflo.  —  Klokke  v.  Stanley.  109  111.  19^. 

Hot  Avallablo  to  Compel  Oontntdiotloa  of  OlBeUl 
Botiirn.— Hewell  v.  Lane,  53  Cal.  213. 

t.  Autliority  Sependent  npon  Statnto.  — Doe 
V.  Cbuna.  I  Blackf.  (Ind.)  336;  Sibley  v. 
Smith,  a  Mich.  486 ;  Powell  v.  Jenkins,  (Supm. 
Ct.  Spec  T.)  14  Mich.  (N.  Y.)  83:  Smith  tr. 
Todd,  55  Wis.  459 ;  Knox  v.  Peterson,  ai  Wis. 
447. 

8.  Kot  Gonftrred  by  ImpUoatlen, —  Doe  v. 
Chunn,  I  Blackf.  (Ind.)  33^;  Sibley  v.  Smith,  a 
Mich.  486.  But  see  Bruce  v.  Schuyler.  9  in. 
S2I,  46  Am.  Dec.  44^. 

4.  Only  Offieer  Designated  by  Ratnte.—  Lath- 
rop  V.  Brittaio,  30  Cal.  680 ;  Callahan  v.  Davis, 
isS  Mo.  2^;  Spnrlock  v.  Doogher^,  81  Mo. 
171 ;  Ward  v.  Huggins,  7  Wash.  617;  Baxter  v. 
Wade,  39  W.  Va.  281.  See  also  Parrar  v. 
Eastman,  s  Me.  345.  and  the  cases  cited  In  the 
last  two  preceding  notes. 

Offlee*Vot  1q  lidstence. — A  deed  executed  by 
one  as  the  incumbent  of  an  office  which  is  not 
in  existence  is  void.  Felch  v.  Travis,  93  Fed. 
Rep.  210. 

Offloer  Ex  OAolo  Tax  Oolleeter. —  Where  after 
a  sale  and  issuance  of  a  certificate  by  a  city 
treasurer  in  hie  tx  olRcio  capacity  as  collector 
the  municipal  charter  provision  was  changed  so 
that  it  became  the  duty  of  the  treasurer  as  such, 
without  any  official  designation  as  the  collector, 
to  execute  tax  deeds,  a  deed  executed  to  the 
purchaser  by  the  officer  as  treasurer  was  held 
to  be  valid.  Chrisman  v.  Hough,  146  Mo.  102. 
Compare  Callahan  v.  Davis,  125  Mo,  27,  holding 


that  where  a  county  treasoFer  was  rx  oAcw 
county  collector  a  deed  executed  by  him  ai 
collector  only  was  not  suflkient .  But  where  the 
sheriff  is  also  the  tax  collector  a  deed  by  htm 
describing  himself  as  both  sheriff  and  tax  col- 
lector is  not  for  that  reason  bad.  Bell  v. 
Gordon,  5S  Miss.  45. 

Conttamasoe  of  Anthort^. — Where  a  comity 
board  under  lawful  authority  directs  the  props 
officer  of  the  county  to  issue  tax  deeds,  the 
authority  of  the  officer  continues  until  it  ii 
withdrawn.    Mead  ».  Nelson,  sj  Wis.  40a. 

I,  Deputy  Kay  Kzeente  OeaveyuM*.— Whit- 
ford  V.  L)mch,  to  Kan.  180;  Chapman  p.  Beo- 
nett,  1  Leigh  (Va.)  3^9;  Gilkey  v.  Cook,  60 
Wis.  133;  Scheiher  v.  Kaehler,  49  Wia.  291: 
Huey  V.  Van  Wie,  S3  Wis.  6»3.  Compare 
Wilson  V.  Doe,  7  Leigh  (Va.)  sa,  holding  that 
the  officer  who  makes  the  sale  should  execute 
the  conveyance,  and  that  where  the  sale  was 
made  by  the  sheriff  himself  a  deed  hy  a  deputy 
conveyed  00  title. 

DtpKty  da  Vasto.—  McRee  «.  Swalm.  81  Miss. 
679. 

6.  Bain^  la  Vaaa  of  MaalpaL  -~  Hara  v. 

Elanthom,  30  Fed.  Rep.  579 ;  Ward  v.  Walters. 
63  Wis.  39 ;  Scheiher  v.  Kaehler,  49  Wis.  291 ; 
Huey  V.  Van  Wie,  33  Wis.  613. 

7.  Appointment  of  Depaty  UaaatharfMd. — 
Latbrop  v.  Brittain,  30  Cal.  680. 

8.  Aathority  Derived  from  Lav. —  Westfvook 
V.  Miller,  36  Mich.  148;  Drennan  v.  Herzog,  $6 
Mich.  467;  McRee  v.  Syalm,  81  Hiss.  679; 
Davis  V.  Liviiv,  32  W.  Va.  174;  Gilkcy  t. 
Cook,  60  Wis.  133. 

Prestimptlmi  Is  Favor  of  Ofldal  Aetlea.  —  West- 
brook  V.  Miller,  56  Mich.  148. 

9.  By  Ineombent  at  Time  of  Oonveyaaflo.— 
Taylor  v.  AJlen,  67  N.  Car.  346;  Hofiman  r. 
Bell,  61  Pa.  St.  444;  Donnel  v.  Bellas,  34  F>- 
St.  157;  Cuttle  V.  Brockway,  32  Pa.  St  43; 
Hightower  v.  Preedle,  5  Sneed  (Tenn.)  3". 
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(3)  Corrected  Deed.  —  The  officer  may  execute  a  second  deed  in  order  to 
incorporate  a  sufficient  description  of  the  property,'  or  to  conform  the  recitals 
to  the  facts  or  cure  mere  irregularities.*  But  the  authority  cannot  be  exer- 
cised to  overthrow  by  false  recitals  in  a  deed  the  records  upon  which  it  is 
based,*  and  where  a  good  and  valid  deed  is  once  executed  the  power  of  the 
officer  is  exhausted,  and  he  cannot  devest  the  title  by  the  execution  of 
another  deed.** 

c.  Execution  —  (i)  In  General.  —  The  formalities  with  which  the  power 
of  executing  the  deed  is  circumscribed  must  be  strictly  observed.' 

(2)  Signature,  —  A  tax  deed  should  be  signed  officially  with  the  proper 
designation  of  the  title  of  the  officer  authorized  by  law  to  execute  it,*  but  the 
signature  is  sufficient  even  though  not  technically  correct  in  the  official  desig- 
nation if  substantial  certainty  as  to  the  identity  of  the  officer  is  preserved.' 

(3)  Attestation,  —  Statutory  requirements  as  to  attestation  by  witnesses 
must  be  complied  with,**  but  in  the  absence  of  statute  attesting  witnesses  are 
not  necessary.* 

(4)  Seal.  —  Under  statutes  requiring  conveyances  of  estates  in  land  to  be 
under  seal,'*  as  well  as  under  statutes  specifically  governing  tax  proceedings  '' 
and  under  the  common  law,**  a  tax  deed  to  be  valid  as  a  deed  must  be  under 
seal,  though  the  legislature  has  power  to  prescribe  a  form  of  deed  dispensing 
with  a  seal.** 

OHlHiM  H«t  Cmbto.  —  The  omission  of  the  seal  is  not  a  mere  irregularity  or 
curable  defect,  but  is  fatal  to  the  deed.** 


Contra,  Cummin^s  v,  Cummtngs,  91  Fed.  Rep. 
603,  under  a  North  Carolina  statute  of  1891 
reqairing  conveyance  by  the  officer  who  made 
the  tale,  except  in  the  exceptional  case  pro- 
vided; Bestor  v.  Powell,  7  III.  iig,  holding 
that  cither  the  officer  making  the  sale  or  his 
BQCcetsor  may  make  the  sale;  Graves  v.  Hay- 
den,  a  LitL  (Ky.)  61 ;  Taylor  v.  Forrest,  96  Md. 
sag,  under  a  statute  requiring  conveyance  by 
the  officer  who  makes  the  sale.  See  also  Her- 
ron  V.  Murphy,  (Pa.  1888)  13  Atl.  Rep.  958; 
Kennedy  v.  Daily,  6  Watts  (Pa.)  269;  Sheafer 
V.  Mitchell,  109  Tenn.  181 ;  Miller  v.  Williams, 
19  Gratt.  (Va.)  313. 

1,  OfBoar  lUy  Sxants  SMond  DmL—  Duggan 
V.  McCtdknigh,  »f  Colo.  43. 

S.  Duggan  v.  HcCtillough,  27  Colo.  43 ;  Gen- 
ther  V.  Fuller,  36  Iowa  604 ;  Parker  v.  Sexton, 
J9  Iowa  421 ;  McCready  v.  Sexton,  29  Iowa 
356,  4  Am.  Rep.  214;  Hurley  v.  Street, 
Iowa  429;  Johnson  v.  Chase,  30  Iowa  308; 
Gray  v.  Coan,  30  Iowa  53d ;  Finley  v.  Brown, 
22  Iowa  538;  Douglass  v.  Nuzum,  16  Kan.  515; 
Woodman  v.  Clapp.  21  Wis.  350. 

AlttrOuMUidonoCOartlfloatt. —  In  Nebraska, 
iriiere  a  certificate  is  aurraidered,  upon  the 
execution  of  the  first  deed,  and  ia  canceled  and 
filed  In  the  county  clerk's  office  by  tlie  treasurer, 
as  required  by  statute,  the  treasurer  has  no 
audiority  to  issue  a  second  deed.  Baldwin  v. 
Merriam,  16  Neb.  199;  Reed  v.  Merriam,  15 
Neb.  323;  Thompson  v.  Merriam,  15  Neb.  498. 

But  in  Colorado  it  is  held  that  where  the 
eertificate  is  still  bl  the  handa  of  the  traannw, 
lie  may  make  a  second  deed.  Duggan  v.  Mc- 
CuOough,  37  Colo.  43- 

t,  Vo  Avthorltj  to  Femrt  Trath.—  Gould  v. 
Thompson,  45  Iowa  450;  Hewitt  v.  Storch,  31 
K«tt.  488;  Corbln  v.  Bronson,  a8  Kan.  532; 
Bowman  v.  Cockrill,  6  Kan.  311. 

4i  Bulkier  V.  C«11anan,  32  Iowa  464> 


5.  Strict  Obaerranoa  of  FonnalitietVeeHntj.— 

Avery  v.  Rose,  4  Dev.  L.  (15  N.  Car.)  549. 

6.  Bhonld  Bs  Hgnad  OfltoUly.  —  Callahan  v. 
Davis,  123  Mo.  37, 

7.  Babataotlal  Certainty  SnffioieBt  —  Bulger  v, 
Moore,  67  Wis.  430;  Scheiber  v.  Kaehler,  49 
Wis.  291 ;  Knox  v.  Huidekoper,  ai  Wia.  527. 
See  also  Bell  v.  Gordon,  SS  Miss.  45. 

t,  AttMUtlon  —  Com^anM  with  St&tate.  — 
Watson  V.  Atwood,  25  Conn.  313;  Keech  v. 
Enriquez,  28  Fla.  597;  Paul  v.  Fries,  18  Fla. 
573;  Jacleson  v.  Neal,  136  Ind.  173;  Armstrong 
V.  Hufty,  (Ind.  1899)  55  N.  E.  Rep.  443 ;  Bowen 
V.  Striker,  100  Ind.  45 ;  Gabe  v.  Root,  93  Ind. 
256;  Essex  V.  Meyers,  27  Ind.  App.  639. 

9.  Vofc  ■iiiiiiTy  iB  Absnm  af  ftatabo. — 
McCauslin  v.  McGuIre,  14  Kan.  234;  Stdibins 
V  Guthrie,  4  Kan.  353.  See  also  Diinngbam  v. 
Brown,  38  Ala.  311. 

10.  Under  Oenwal  Statatea. —  Do^  v.  Beasley, 
2  Bibb  (Ky.)  14;  Shortridge  v.  Catlett,  x  A. 
K.  Marsh.  (Ky.)  587. 

11.  Under  ^peoiu  SUtatsa.— King  v.  Hyatt, 
SI  Kan.  504,  37  Am.  St.  Rep.  304;  Reed  v. 
Morse,  51  Kui.  141 ;  Stitton  v.  Stone,  4  Neb.  319. 

IS  &t  Ooaunon  Law. —  Patterson  v.  Galliher, 
122  N.  Car.  sti. 

18.  LegliUtwe  Kay  Uispmies  with  ItBL  —  Pat- 
terson V.  Galliber,  123  N.  Car.  511. 

A  Btatntwy  form  Witlumt  Seal  dispenses  with 
the  necessity  of  a  seal.  Bowers  v.  Chambers, 
53  Mtss.  3S9.  Compare  Day  v.  Day,  59  Miss. 
318,  botdiog  that  a  conveyance  by  an  officer  not 
enUiTaced  in  the  statutory  exception  must  be 
under  his  official  seaL 

14.  Omission  ITot  OonUa.  ~  Altes  v.  Hinclder, 
36  III.  26s.  85  Am.  Dee.  406,  holding  that  a 
court  of  chancery  will  not  correct  the  error. 
Reed  V.  Morse,  51  Kan.  141 ;  Patterson  v. 
Galliher,  132  N.  Car.  511.  See  also  the  title 
Seals,  vol.  p.  80. 
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Bight  to  DMd,  tU. 


Offidal  Seal.  —  When  the  ofticial  seal  is  required  by  statute  the  deed  must 
be  so  authenticated  '  even  though  private  seals  are  abolished,*  and  it  has 
been  held  that  if  no  provision  has  oeen  made  for  an  official  seal  of  the  par- 
ticular officer  he  cannot  execute  a  valid  deed.*  But  the  private  seal  of  the 
officer  executing  the  deed,  and  not  the  public  seal  of  the  county,  is  the  proper 
seal  under  a  statute  requiring  a  particular  officer  to  execute  the  deed  under 
his  seal.* 

(5^  Acknowledgment  —  (a)  In  GaiteraL  —  As  in  the  case  of  other  deeds,' a 
tax  deed  must  be  acknowledged  in  compliance  with  the  statute*  before 
recording,  unless  the  deed  is  again  recorded  after  acknowledgment.''  In 
some  states  an  acknowledgment  is  not  necessary.* 

(b)  Baffidea«7  of  Aeknowlodgmont  and  Certiftoata  Tboroof.  —  The  acknowledgment 
should,  of  course,  be  taken  by  the  officer  lawfully  authorized  to  act  in  that 
regard.* 

-  The  Coitlfloate  of  acknowledgment  must  be  in  the  statutory  form.'* 
When  the  Deed  1m  baratod  "bf  a  Dapn^,  a  certificate  of  acknowledgment  that  the 
deputy,  by  name,  personally  came,  etc.,**  or  that  the  principal,  naming  him, 


1.  Offloial  Seal.— Reed  v.  Morse,  51  Kan.  141  ; 
King  V.  Hyatt,  51  Kan,  504,  37  Am.  St.  Rep. 
304;  Day  V.  Day,  59  Miss.  318;  Sutton  v. 
Stone,  4  Neb,  319;  Knox  V.  Huidekoper,  ai 
Wis.  537. 

Snflleiant  flaaliag.  —  See  Brown  v.  Cohn,  85 
Wis.  I,  holding  tiiat  the  particular  seal  used 
sufficiently  appeared  to  be  the  official  seal  of  tbe 
county. 

In  Daniel  v.  Taylor,  33  Fla.  636,-  it  was  held 
that  the  use  of  the  seal  of  the  Circuit  Court 
by  mistake  for  that  of  tbe  County  Court  was 
immaterial  where  the  same  person  was  clerk 
of  both  courts  and  the  instrument  referred  to 
the  leal  as  that  of  the  County  Court. 

Whara  a  Board  Ha*  Vo  Common  Baal,  a  con- 
veyance purporting  to  be  under  its  common 
seal  is  void.  McCoy  0.  Dickenson  College,  5 
S.  &  R.  (Pa.)  254 ;  Watt  v.  Gilgore,  2  Yeates 
(Pa.)  330. 

Secltal  of  Seal  by  Wrong  Name  Immaterial.  — 

See  Bulger  v,  Moore,  67  Wis.  430. 

8.  Deputron  v.  Young,  134  U.  S.  241 ;  Ben- 
dexen  v.  Fenton,  ai  Neb.  184;'  Seaman  v. 
Thompson,  16  Nd>.  546;  Baldwin  v.  Merriam, 
16  Neb.  199;  Sullivan  V.  Merriam,  16  Nd>.  157; 
Shelley  v.  Towle,  16  Neb.  194;  Hendrix  v. 
Boggs,  15  Neb.  469. 

8.  Where  Provision  Hot  Hade  for  Official  Seal. 

—  McCauley  v.  Ohenstein,  44  Neb.  89 ;  Dickey 
v.  Paterson,  45  Neb.  848;  Tliomsen  v.  Dickey, 
42  Neb.  314;  Larson  v.  Dickey,  39  Neb.  471, 
42  Am.  St.  Rep.  595 ;  Frank  v.  Scoville,  48  Neb. 
169. 

4.  Private  Seal  of  Offleer.  —  Eaton  v.  North, 
20  Wis.  449 ;  Sturdevant  v.  Mather,  20  Wis. 
576.  See  also  Herron  v.  Murphy,  (Pa.  1888) 
13  Atl.  Rep.  958;  Huaton  v.  Foster,  i  Watts 

(Pa.)  477. 

6.  See  the  tide  AcKMOWLEDCMBirTS,  vol.  t, 

p.  483. 

8.  Aeknewladgment  as  in  Case  of  Othar  Daada 

—  United  States.  —  Bird  v.  McGdland,  etc.. 
Brick  Mfg.  Co.,  45  Fed.  Rep.  458. 

Alabama.  —  Reddick  v.  Long,  124  Ala.  afio; 
Smith  V.  Watson,  124  Ala,  339. 

/(irfir-jin.  —  Bowen  v.  Striker,  100  Ind.  45. 
Kansas.  —  Douglass  v.  Bishop,  45  Kan.  200. 
Massachusetts.  —  Ttlsoq         Xtionipaon,  10 
(M«8i!.)  359. 


Missouri.  —  Dunlap  v.  Henry,  76  Mo.  106; 
Ryan  v.  Carr,  46  Mo.  483 ;  Dalton  t>.  Fenn.  40 
Mo.  tog;  Stierlin  v.  Daley,  37  Mo.  483;  Wil- 
liams  V.  McLanahan,  67  Mo.  499- 

Virginia.  —  Leftwicb  v.  Richmond,  100  Va. 
164. 

7.  Baftm  Baoordlng.  —  Flowers  v.  Jenugan, 
it6  Ala.  516;  Lee  v.  Newland,  164  Pa.  St 
360.   See  generally  the  title  Recobnhg  Acts, 

vol.  24,  p.  lOI. 

Aeknowladgment  la  for  tha  Pnrpoae  of  Begittra* 

tlon,  and  a  statute  requiring  that  a  deed  be 
61ed  in  the  office  of  the  clerk  of  the  probate 
court  and  remain  there  for  two  years  tulcsi 
sooner  redeemed  doea  not  require  that  the  deed 
be  acknowledged  before  being  so  deponted  in 
the  office  of  said  clerk.  Edmondson  v.  Gran* 
berry,  73  Miss.  723. 

8.  Aoknewledgmant  Unneoaasary. —  Ellis  v. 
Clark,  39  Fla.  714;  Thompson  v.  Schnyler,  7 
III.  271 ;  Graves  v.  Bnien,  6  111.  167. 

As  Aninat  a  TmioBaly  Aetoirad  Iltla  an  ac- 
knowledgment of  a  coUe^r's  deed  is  not 
necesaaiy.  Langlejr  v.  Batehelder,  69  N.  H. 
566. 

9.  Who  Kay  Take  Aoknawladgaant  —  See  the 

title  AcKKOWLEDGMENTS,  vol.  I,  p.  493  et  seq. 
Depnty  Olark.  —  Waddingbam  v.  Dickson,  i; 

Colo.  223, 

Prasnmptlon  of  Bagalarity  from  C^tiaa.— 
Douglass  V.  Bishop,  45  Kan.  aoo. 

10.  Oartlfloate  in  SUtntory  Term.— Smith  v. 

Watson,  124  Ala.  339 ;  Parker  v.  BoutweU, 
tig  Ala.  297;  Jackson  v.  Kirsksey,  110  Ala. 
547 ;  Schleicher  v.  Gatlin,  85  Tex.  370.  And 
see  generally  the  title  AcxMowumaicniTl,  voL 
I,  p.  526  et  seq. 

Baoord  of  Aelmowledgmant  In  Cent.  —  Lee  v. 
Newland,  164  Pa.  St.  366;  Foust  v.  Ross,  1 
W.  ft  S.  (Pa.)  501. 

Tha  Data  MlTarjr  need  not  be  fixed  by  Ae 
certificate.    Caruthers  v.  HcLaran,  56  UiM. 

371- 

Formal  InaaoonaiaB  Diarafardad. — Ward  v. 
Walters,  63  Wis.  39;  Yor^  r.  Paine,  fa  Wit. 

154-  _  . 

Aeknowladgmant  as  in  0th w  Oaaaa. —  nogiiia 
V.  Brashears,  13  Ark.  243. 

11.  CartUeata  that  Bapn^  Apiaand.  Ita.- 
Osterman  v,  Baldwin.  6  WalL  (U.  S.)  116; 


Yo»|iiii«XXVJl, 


Digitized  by 


Google 


TAX  TITLES. 


appeared  by  his  deputy,  naming  him,  and  showing  that  the  acknowledgment 
was  by  the  deputy  who  execut»l  the  deed/  is  sufficient. 

(6)  Revenue  Stamp.  —  Since  Congress  possesses  no  power  to  tax  the  means 
or  instruments  devised  by  the  states  for  the  purpose  of  collecting  their  own 
revenues,'  it  cannot  require  that  stamps  be  affixed  to  tax  deeds  issued  under 
the  state  authority.' 

(7)  Delivery  and  Acceptance.  —  Where  the  tax  title  depends  upon  a  deed, 
delivery  is  necessary  in  order  to  perfect  the  conveyance,  and  the  delivery  and 
the  acceptance  must  be  mutual  and  concurrent  acts.*  Delivery  is  not  always 
necessary,  however,  under  statutory  provisions,  as  where  the  land  is  bid  in 
for  the  county  '  or  upon  the  purchase  from  the  state  of  lands  which  had  been 
previously  bid  in  by  the  state.* 

2.  Becording  —  Hot  BwaiitUl  to  Ezoontlon.  —  In  the  absence  of  statute  the 
recording  of  a  tax  deed  is  not  essential  to  the  vesting  of  the  title,  though,  as 
in  the  case  of  other  deeds,  important  advantages  may  result  from  its  regis- 
tration or  disadvantages  from  a  failure  to  record,'  as,  for  example,  where  the 
question  of  constructive  notice  to  subsequent  purchasers  is  involved.*  So 
recording  sometimes  becomes  important  where  under  the  statute  the  period 
of  limitation  against  informalities  and  irregularities,*  or  against  redemption,'* 
begins  to  run  from  a  valid  recording  of  the  deed ;  and  an  unrecorded  tax  deed 
does  not  carry  constructive  possession  of  the  land." 

BatMtitl  to  TaUdltr  ^  I>m^  —  Under  other  statutes  recording  is  essential  to  the 
validity  of  the  deed  or  to  the  vesting  of  the  legal  title  in  the  grantee." 

DMd  Xut  B*  VltDMNd  or  AflknovMfad.  —  As  in  the  case  of  other  deeds,  unless 
a  tax  deed  is  properly  witnessed  or  acknowledged  it  is  not  entitled  to  regis- 


McRee  v.  Swalm,  8t  Miss.  679 ;  Ward  v. 
Walters,  63  Wis.  39;  Scbeiber  v.  Kaehler,  49 
Wit.  391. 

1.  CeAlflMUttetPriaoiptl&ppMTodbrSopii^. 

—  Huey  V.  Van  Wie,  as  Wis.  613. 

2,  Barsnna  Stamp, —  See  the  title  Rbvekue 

Laws,  vol.  24,  p.  934. 

8,  Delonne  v.  Ferk,  34  Wis.  aoi ;  Sayles  v. 
Davis,  aa  Wis.  217.  See  also  Knox  v.  Huide- 
koper,  21  Wis.  527,  holding  that  a  deed  may  be 
stamped,  so  aa  to  make  it  admissible  in  evi- 
dence, after  the  commencement  ot  an  action. 

ft.  DallTwy  and  Aoeeptaim.  —  Hulick  v.  Sco- 
Til,  9  111.  ijg;  Caruthers  v.  McLaran,  56  Miaa. 
371;  McVey  v.  Carr,  159  Mo.  648;  Hilton  ». 
Smith,  134  Mo.  499;  ^ 'cMichael  r.  Carlyle,  S3 
Wis.  504.  And  see  generally  the  title  Dnns, 
vol.  9,  pp.  150,  161. 

FeiaMiion  Xvidmee  of  Delivery.  —  Games  v. 
Stiles,  14  Pet.  (U.  S.)  32a.  See  also  Whitmore 
V.  Learned,  70  Me.  376. 

5.  land  BU  in  bT  County.  —  Powell  v.  Jen- 
kins, (Sapm.  Ct.  Spec  T.)  14  Miac.  (N.  Y.) 
83,  wherein  it  was  held  that  in  such  casea  the 
title  vests  in  the  board  of  superviiors  notwith- 
standing the  deed  is  held  in  the  treasurer'a 
office. 

6.  Fnrehase  of  Tax  Landi  flrom  State.  —  Younga 
V.  Povey,  127  Mich.  297;  Eldridge  c  Richmond, 
lao  Mich.  586,  in  which  caaes  it  was  held  that 
the  application  for  the  deed  and  payment  of 
the  amdunt  complete  the  purchase,  the  execu- 
tion of  the  deed  being  merely  ministerial  and 
necessary  only  to  evidence  the  title. 

T.  Vot  Essentlftl  to  Euentton. —  Burnham  v. 
Farmers'  L.  &  T.  Co.,  44  Neb.  438;  Bracka  v. 
Fish,  23  Wash.  646;  Hotson  v.  Wetherby,  88 
Wis.  324.    See  also  Rhinefaart  v.  Schuyler,  7 


111.  473 ;  Thompson  v.  Schuyler,  7  111.  271 ; 
Graves  v,  Bruen,  6  111.  167. 

RHraTull  DtiMualOB  of  thcrecordit^  of  in- 
struments, see  the  title  Recobdihg  Acts,  vol. 
24.  P'  73- 

B.  ITotloB.  —  Carter  v.  Woolfork,  71  Md.  383; 
Tilson  V.  Thompson,  10  Pick.  (Mass.)  359; 
Dalton  V.  Fenn,  40  Mo.  109;  Stierlin  v.  Daley, 
37  Mo.  483.  And  see  generally  the  title  Re- 
cording Acts,  vol.  24,  p.  141  el  seq. 

Hotloe  of  Caiulila  Defeota.  —  In  re  Elizabeth, 
49  N.  J.  L.  488. 

Boffioienoy  of  Bagistratioa. — Oconto  Co.  v. 
Jerrard,  46  Wis.  317;  International  L.  Ins.  Co. 
f .  Scales,  27  Wis.  640. 

Saffielanoy  of  Index.  —  Bardon  v.  Land,  etc., 
Imp.  Co.,  157  U.  S.  327;  Peirce  v.  Weare,  41 
Iowa  378;  Hall  v.  Baker,  74  Wis.  118. 

Filing  with  Clerh  Pending  Period  of  BedamptlnL 
—  See  Sintes  v.  Barber,  78  Miss.  585. 

Baoord  Only  for  ProaarvatiOB  of  Daod. —  Good- 
man V.  Sanger,  91  Pa.  St.  71. 

9.  See  infra,  itAt  title.  Limitations. 

10.  Starting  Limitations  Against  Bedemptlon.  — 
Hiles  V.  Atlee,  90  Wis.  72  (as  to  omission  of 
the  seal  from  the  record)  ;  Lander  v.  Bromley, 
79  Wis.  372.  And  see  the  title  Taxation,  ante, 
P-  854. 

S^stratioB  Pending  the  Period  of  Bedompilon 
is  good  without  reregistration  after  the  expira- 
tion of  such  period.  Davis  v.  Hurst,  (Tex. 
T890)  14  S.  W.  Rep.  610.' 

11.  Constmotlve  Fossesaion.  —  Grindo  v.  Mc- 
Gee,  III  Wis.  531.  See  also  Hewitt  v.  Week, 
59  Wis.  444. 

IS.  Essential  to  Validity  of  Dead.  —  Parker  v. 
Bcutwell,  119  Ala.  397;  Ely  v.  Brown,  183  III. 
575 ;  Gage  V.  Reid,  118  111.  35;  Humphrey  v. 
965  Volnme  XXVII. 
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tration  in  most  jurisdictions,  and  if  Kcorded  the  recording  will  not  have  its 
ordinary  effect.* 

8.  Riities  —  a.  Grantor.  —  As  a  general  rule,  a  tax  deed  should  be  in  the 
name  of  the  grantor  for  whose  taxes  the  land  is  sold  —  the  state  or  the 
particular  municipal  division  thereof.' 

b.  Grantee  —  PurohMar  or  His  Auivnea.  —  The  deed  should  be  executed  to 
the  purchaser  at  the  sale  or  to  his  assignee,*  since  the  assignee  under  a  proper 
assignment  succeeds  to  all  the  rights  of  the  purchaser;^  but  the  assignment 
must  be  made  in  the  manner  required  by  the  statute  and  must  be  recited  ui 
the  deed.* 

Yost,  10  Kan.  App.  324;  Leftwich  V.  Richmond, 
joc  Va.  164. 
1.  OMd  Koit  Bt  WItBNMd  «r  Adknowladgad.— 

HHI  V.  Gorik>n,  45  Fed.  Rep-  376;  Keech  v. 
Enriquez,  28  Fla.  597 ;  Stierlin  v.  Daley,  37 
Mo.  483;  Dunlap  v.  Henry,  76  Mo.  106;  Left- 
tvich  V.  Richmond,  100  Va.  164.  See  also 
supra,  thiB  section.  Right  to  Deed  and  Authority 
to  Execute  —  Execution  — Acknowledgment,  and 
see  the  title  Rscobding  Acts,  voJ.  34,  p.  loi. 

S.  OnBtor  —  Body  fur  WhOM  Turn  Land  Wm 
told.  —  Stieff  V.  Hartwell.  35  Fla.  606 ;  Florida 
Sav.  Bank  p.  Brittain,  20  Fla.  S07;  Sams  v. 
King,  18  Fla.  sS7i  Treat  v.  Smith,  68  Me.  394; 
Woodman  v.  Oapp,  21  Wis,  355- 

Both  State  and  Ooanty.  —  In  H'isconsin  a  tax 
deed  to  a  county  is  invalid  if  it  fails  to  name 
both  the  state  and  the  county  as  grantors. 
Woodman  v.  Clapp,  ai  Wis.  355 ;  Wilson  v. 
Henry,  40  Wis.  594;  Easley  -v.  Whipple,  57 
Wu.  485;  Haaeltiike  v.  Hewitt.  61  Wia.  lai. 
See  also  Wine  v.  Woods,  158  Ind.  j88. 

ExMUtion  Kay  Be  BoffleisBC  though  not  tech- 
nically in  the  name  of  state  or  county  as  re- 
quired, when  the  deed  appears  to  be  executed 
ii>  pursuance  of  the  proper  authority.  Mc- 
Namara  v.  Estes,  -  3a  Iowa  246;  Lt^gett  if. 
Rogers,  9  Barb.  (N.  Y.)  406;  Utica  Bank  V. 
Mersereau,  3  Barb.  a.  (N.  Y.)  528,  48  Am. 
Dec  189;  Wilson  v.  Henry,  40  Wis.  594. 

b  Baaw  of  Offloer  ■  -  Wamnty.  —  Where  the 
deed  is  in  the  name  of  the  officer,  as  under 
some  early  statutes,  c»)venants  of  warranty 
therein  are  not  personal,  but  official.  Stephen- 
son V.  Weeks.  22  N,  H.  257  ;  Wilson  v.  Coch- 
ran, 14  N.  H.  397 ;  Gibson  V.  Mussey,  1 1  Vt. 

312. 

Seraral  OoUa<^  Oanaet  Join  in  one  deed  for 
lands  sold  by  them  severally.    Humphry  v. 

Boge,  2  Root  (Conn.)  437. 

8.  OrantM  —  Parehasflr  or  AsrigtM.  —  Ogdeo 
V,  Bemis,  125  III.  105;  Swan  v.  Whaley,  75 
Iowa  623;  Keene  v.  Houghton,  19  Me,  368; 
Walton  V.  Hale,  9  Gratt.  (Va.)  194. 

Bafflstmt  Qasignation. —  See  Garwood  v.  Hast- 
ings, 38  Cal.  216;  Sherry  v.  ffllmore,  58  Wis. 

J24- 

Ssraral  PuduMn.  —  Where  the  deed  includes 
several  parcels  of  land,  some  purchased  by  one 
and  some  by  another  person,  naming  the  two 
purchasers  with  words  indicating  the  circum- 
stances of  the  sale,  but  not  with  sufficient  par- 
ticularity to  show  who  purchased  each  particu- 
lar tract,  is  sufficient  tmder  the  Wisconsin  stat- 
ute.   Hunt  V.  Stinson,  lot  Wis.  556. 

A  Bsed  Rnnning  to  a  Onuites  Hot  in  Existenoe 
is  a  nullity.   Paine  v.  Boynton,  124  Mich.  194. 

AssIkbss  sf  County  or  Town. —  Tn  North  Caro- 
lina, under  the  Act  of  189's,  the  interest  of  a 


county  purchasing  at  a  tax  sale  is  that  of  a 
mortgagee,  and  the  assignee  of  the  coun^  ac- 
quires no  right  but  that  of  forcdosnfe.  Huss 
V.  Craig,  124  N.  Car.  743;  Collins  v,  Bryan,  124 
N.  Car.  738;  Wilcox  v.  Leach,  123  N.  Car.  74. 
But  if  the  assignee  takes  a  deed  it  will  be  valid 
as  a  mortgage.  Kemer  v.  Boston  Cottage  Col, 
126  N.  Car.  356. 

So  in  IVisconsin  a  tax  deed  to  the  purchaser 
of  a  certificate  from  a  town  is  void,  the  town 
having  no  authori^  to  receive  or  make  an  as- 
signment of  a  certificate  of  sale,  irvin  r. 
Smith,  60  Wis.  17s ;  Jackson  v.  Jacksonport,  56 
Wis.  310;  Dreutz^er  v.  Smith,  56  Wis.  292; 
Eaton  V.  Manitowoc  Cotmty,  44  Wis.  488.  See 
also,  tmder  the  statute  then  controlling  ia 
Kansas,  where  the  assignment  of  a  certificate 
by  a  county  was  invalid,  Entreken  v.  Howard, 
16  Kan.  553  ;  Sapp  v.  Morrill,  8  Kan.  677 ;  Judd 
V.  Driver,  i  Kan.  455. 

4.  See  generally  the  title  Am[oiihbhts,  voL 
2,  p,  1007-  See  also  the  title  Taxation,  «if, 
p.  846. 

I.  AsslgMwat  ai  B«4«irsd  by  Statqto.  —  Cspe- 

hart  V.  McGahey,  132  Ala.  384;  Pri«r  c. 
Taylor,  3  Kan,  App.  690 ;  Territory  v.  Perea, 
6  N.  Mex.  S31 ;  Wilson  v.  Wood,  10  Okla.  279; 
Smith  V.  Todd,  55  Wis,  459. 

Vwr  tho  SoffleloiMy  of  the  Assigamnt  ondcr 
various  statutes,  see  Shoat  v.  Walker,  6  Kaa. 
66 ;  State  v.  Hau^iey,  5  Kan.  639 ;  Jordan  v. 
Kyle,  27  Kan.  190;  Board  of  Regents  p.  Lin»> 
cott,  30  Kan.  240 ;  Chrisman  v.  Hoo^  146  ilo. 
102,  47  S.  W,  Rep.  941 ;  Territory  v.  Perea,  6 
N.  Mex.  531;  Dreutzer  c.  Smith,  56  Wis.  292; 
Horn  V.  Garry,  49  Wis.  464. 

Quitclaim  Deed  StMcient.  —  Oippinger  v. 
TuUer,  10  Kan.  377;  Lain  v.  Sbepaxdson,  23 
Wis.  aa4 ;  Sute  v.  Winn,  19  Wis.  304.  88  Am. 
Dec.  689. 

6.  Bwdtal  ia  Deed.  —  Ropfcs  v.  Kemps,  38  fla. 
233;  Sanders  v.  Ransom,  37  Fla.  457;  Florida 
Sav.  Bank  v.  Brittain,  20  Fla.  507 ;  Atlnnson  p. 
Butler  Imp,  Co.,  125  Mo,  565;  Pitkin  v.  Sback- 
lett,  106  Mo.  571 ;  Pitkin  v.  Reibel.  104  Ha 
505 :  North  p.  Wendell,  ss  Wis.  431 :  KnMger 
V.  Knab.  22  Wis.  429. 

Presumption  of  Proper  Assignment  from  Re- 
cital.—  Stephenson  v.  Thompson,  13  111.  t86: 
Doe  V.  Bean,  6  IIL  30a ;  American  Excb.  Nat 
Bank  v.  Crooks.  97  Iowa  244;  Gardenhire  v. 
Mitchell,  21  Kan.  83-  See  also  Neenan  v.White, 
SO  Kan.  639 ;  Cousins  v.  Alien,  28  Wis.  232. 

Sufficient  Showing  of  Assignment.  —  See 
Knox  V.  Huidekoper,  ai  Wis.  S27. 

Parol  Evidence  Admissible  to  Show  Difereat 
Dote.  —  Sheltnn  v.  Dunn.  6  Kan.  ij8. 

Bseordlur  Vot  iMinllsT     "11  n~  o.  Wbaky, 
75  Iowa  623. 
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AfOmitj  9t  MUfT  U«iM  hf  Rttatt.  ^  The  authority  of  the  officer  iu  thU  regard 

as  in  others  is  strictly  limited  by  the  particular  statutory  pra^  it^ions  prevaiiing.' 
Tim  S4«i(ftU»  9ww  M  th«  Tax  Oartlflwto  may  foreclose  it  by  action.* 
4.  Beqaisitet  and  Snffioieiuy  of  DomI  ^  a.  In  General  —  in      AbwMw  at  r 

i^ptslftl  ft»tBt«tr        the  deed  should  be  adjusted  to  the  facta  ot  iiie  case,  and 

must  purport  to  convey  tiie  title  Id  such  manner  as  to  operate  as  a  valid 

common-law  conveyance.* 

itstitt*  fl«l>ff  th*  Jvm  of  the  deed  are  mandatory,*  and  according  to  some 

cases  must  be  strictly  followed,*  though  it  is .  generally  held  that  while  a 

material  deviation  from  the  statute  will  vitiate,*  a  substantial  compliance  is 

sufBcient.' 

A  fortwri^  a  deed  which  follows  the  statutory  form  wiU  be  sufficient  ii 
there  is  no  necessity  to  deviate  therefrom  in  order  to  make  the  Instrument 
speak  the  truths 

Butotorj  iMm  loAppUoaiii*.  —  The  statutory  form,  however,  will  not  control  a 
case  to  which  it  does  not  apply,*  and  need  not  be  followed  to  the  extent  of 
making  recitals  inapplicable  to  a  particular  case,'**  or  which  are  not  true  and 
show  an  illegal  sale. 

Deed  T«u  on  jt»  not.  —  A  deed  showing  on  its  faM;c  a  failure  to  comply  with 
the  law  is  void.** 


\.  Authority  of  Offletr  UmiUd.— Alexander  v. 
Savage,  90  Ala.  383,  holding  that  a  coav^ancc 
to  administrators  "  for  the  uac  of  the  heirs  "  of 
the  original  pnrchaaer  is  void  for  want  of  au- 
thority to  execute  it> 

S.  Xonitable  Owiwr  of  OcrtUlwtt.  —  Leavitt  vw 
Bell,  55  Neb.  S7- 

5.  In  AbMACO  of  Statutory  Tom.  —  State  v. 
Mantz,  tz  Mo.  258;  Einatein  v.  Gay,  4s  Mo. 
63 ;  Guff«y  V.  O'Reiley,  88  Mo.  418,  57  Am.  Rep. 
434- 

A  QnltaUtm  1^  tiw  BtAtt  ia  tuSScicnt  b>  con- 
vey lands*  which  bad  been  bid  in  by  the  state. 
Mann  v.  Carson,  120  Mich.  tSst ;  Dawaon  vl 
Peter.  119  Mich.  374. 

A  Saed  "  in  the  Vsoal  Form "  under  the  stat- 
ute in  Arltantas  providing  that  such  a  deed  shall 
be  taken  ss  suiiicient  evidence  of  certain  mat- 
ters, though  no  form  is  prescribed,  means  a 
deed  which  substantially  recites  the  material 
ateps  to  constitute  a  valid  tax  aalCi  etc.  Bon- 
nell  V.  Roane,  so  Ark.  114. 

4.  Btatatorj  two.  Haadator^  —  Atldson  v. 
Butler  Imp.  Co..  125  Mo.  565 ;  Pitkin  v.  Rabel, 
104  Mo.  505. 

6.  Btrlot  Observanw  of  Statvtory  Tomt  Haoea- 
isry. —  Simmons  v.  McCarthy,  118  Cal.  623; 
Hubbeil  V.  CampbeU,  5^7 ;  Grimm  v, 
O'Connell,  54  Cal.  522 ;  Russell  v.  Mann,  22 
CU.  131;  Hoplrina  v.  Scott,  86  Mo.  140;  Wil- 
liams V.  McLanahan,  67  Mo.  499. 

6.  Babitantlal  Deviation  Fatal.  —  Jacks  c 
Dyer,  31  Ark.  334 ;  Ropes  v.  Kemps,  38  Pla. 
333;  Knowlton  f.  Moore,  136  Mass.  33;  Sulli- 
van V.  Donnell,  go  Mo.  378 ;  Rector,  etc  Co.  v. 
Maloney,  15  S.  Dak.  371. 

7.  Babstvitial  Comnlianoe  SnfBelent.  —  Gabeo. 
Root,  93  Ind.  356 ;  Doe  v.  Hileman,  3  111.  323 ; 
Martin  V.  Garrett,  49  Kui.  131 ;  Mack  v.  Price, 
35  Kan,  134;  McCaaslin  v.  MrGuire,  Kan. 
348;  McQuesten  v.  Swope,  13  Kan.  32;  Haynes 
f.  Heller,  12  Kan.  381;  Bowman  v.  Cockrill,  6 
Kan.  311;  Haller  v.  Blaco.  10  Neb.  38;  Sutton 
V.  Stone.  4  Neb.  319;  Kinney  w.  Beverley,  3 
Hen.  ft  M.  (Va.)  318- 


WiiMnsLQ  Wntntn.  — As  to  what  is  a  suffi- 
cient compliance  with  the  Wisconsin  statute  so* 
ijuiring  the  d*ad  to  be  in  "  subatanlially "  the 
form  given  or  "  in  other  equivalent  form,"  MC 
lo^brtw)  V.  Hwty,  31  Wia.  130;  Maishall  v. 
Benaon.  49  Wi«,  558 :  Austin  v.  Holt,  3a  Wis. 
478;  Knntger  v.  Knab,  23  Wis.  439;  Lain  v. 
Cook,  15  Wia.  446;  Cutler  v.  Hurlbut,  39  Wia. 
153;  Cousins  V.  Allen,  28  Wis.  232.  See  also 
Geekic  v,  Kirby  Carpenter  Co.,  106  U.  S.  379; 
Coodit  V.  Blackwell.  «3  N.  J.  £q. 

Tha  Utanl  Langna^  of  ths  Statute  need  not 
be  adopted.    Paaroa  v.  Tittaworth,  87  Mo.  639. 

OmMM  •(  Date  Vot  Fatal.—  Clark  v.  Hol- 
too,  94  Ga.  543 :  Thompson  v.  Schuyler,  7  IU. 
371 ;  McMichael  v.  Carlyle,  53  Wis.  504. 

Statutorr  I«rm  AppUoabl*  to  lale  Balon  Itat- 
mte  PatHd.  —  Gardenhire  v.  Mitchell,  31  Kan. 
83;  Lain  f.  Shepardson,  18  Wis.  60.  See  also 
Robinson  v.  Howe,  13  Wia.  347. 

ft.  loSflnM  te  PoUew  StatatMy  lam.  — 
Davis  V.  Harrington,  35  Kan.  196;  Bell  v.  Goi^ 
don,  55  Misa.  45;  Marshall  v,  Benaon,  48  Wis. 
558.  See  also  Cnuen  v.  Stephens,  123  Mo.  337, 
45  Am.  St.  Rep.  549- 

9.  StaMtory  Form  Tnapplioab:*.  —  Atkinson  k 
Butler  Imp.  Co.,  125  Mo.  565. 

10.  Bedtala  luppUeable  to  Parttonlai  Caasb  — 
Bamett  v.  Jaynea,  3^  Colo.  379. 

11.  Mtali  ITot  Tne  in  Parttenlar  fiaaa.  — 
Magill  V.  Martin,  I4  Kan.  67;  McCauriin  *. 
McGuire,  14  Kan.  334;  Sullivan  v.  Donnell,  90 
Mo.  378;  Skinner  v.  Williams,  85  Mo.  489; 
Hanenkratt  v.  Hamil,  10  Okla.  319. 

Change  NaoaiNvy  to  Heel  Xet«  Statute.  — 
Reckitt  V.  Knight,  {%.  Dak.  1902)  9a  N.  W. 
Rep.'  1077 ;  Tboropaoo  v.  Roberta.  (S.  Dab. 
190a)  92  N.  W.  Rep.  1079. 

IS,  Deed  Void  o^Ita  Aoa  —  C/nttod  Siaits.  ^ 
Moore  cf.  Brown.  4  McLean  (U.  S.) 
^rftotinu. Pack  v.  Crawford,  29  Ark.  48s. 
California.  —  Landregan  v.  Peppin,  86  Cal. 
122;  Brady  v.  Dowden,  59  Cal.  51. 

Colorado.  —  Bcnnet  v.  North  Colorado  Springs 
I^nd,  etc.,  Co.,  33  Colo.  470,  58  Am.  St.  R^ 
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SpMlai  Anthoritr.  —  It  is  not  necessary  that  the  deed  should  show  on  its  face 
that  it  was  executed  under  the  special  statutory  power.^ 

b.  Recitals  —  0«i«rai.  —  A  tax  deed  should  show  by  its  recitals  a  com- 
pliance with  the  provisions  of  the  law,*  and  it  is  invalid  if  it  recites  facts 
which  show  a  failure  to  comply  with  the  law  *  or  if  it  omits  or  misrecites  facts 
which  the  statute  requires  to  be  recited  to  show  a  valid  sale.*  It  has  fr^ 
quently  been  held,  however,  that  it  is  not  necessary  for  the  deed  to  show 
affirmatively  and  in  detail  that  every  prerequisite  step  in  the  tax  proceeding 
has  been  taken,'  nor  need  it  state  other  matters  than  those  which  the  statute 
requires  it  to  recite,*  but  in  any  event  it  must  recite  so  much  of  the  previous 


381 ;  EmersoD  v.  Shannon,  33  Colo.  274,  58  Am. 
St.  Rep.  333;  Crisman  v.  Johnson,  33  Colo. 
364,  58  Am.  SL  334. 

/etua.  —  Hintrager  c  McElhinay.  it3  Iowa 
335 ;  Boardman  v.  Bourne,  ao  Iowa  134. 

Kansas.  —  Larldo  v.  Wilson,  38  Kan.  513; 
Babbitt  V.  Johnson,  15  Kan.  353;  Uagill  v. 
Martin,  14  Kan.  67. 

Missouri.  —  Atldaon  v.  Bntler  Imp.  Qk,  135 
Mo.  565. 

Oklahoma.  —  Hanenlcratt  v.  Hamd,  10  Olda. 

319- 

South  Dakota.  —  Tbompaon  v.  Roberts.  (S. 
Dak  1902)  93  N.  W.  Rep.  1079;  S aimer  v. 
LaArop,  10  S.  Dak.  316. 

West  Fi>stM»a.  — Baxter  v.  Wade,  39  W.  Va. 

381. 

Wisconsin.  —  Sprague  v.  Coenen,  30  Wis.  aog. 
1.  SpsaUl  Aathi^ty.  —  Hobson  v.  Dutton,  9 
Kan.  477;  Gamer  v.  Wallace,  it8  Mich.  387; 
Bowers  v.  Ouunbers,  53  Miss.  359;  Fallnter  v. 
Dorman;  7  Wis.  388. 

Kisreoital  of  BUtate  WiU  Not  Vitiate.  — 
Boyle  V.  West,  107  La.  347;  Sims  v.  Walshe, 
49  La.  Ann.  781. 

S.  OompUaaoe  with  Law. —  For  the  Construc- 
tion of  Recitals  Held  to  Be  Sufficient,  sec 
Waddin^iam  v.  Dickson,  17  Colo.  223;  Pixley 
V.  Pixley,  164  Mass.  335  ;  Hunt  v.  Stinson,  loi 
Wis.  556;  Hotson  v.  Wetbertiy,  88  Wis.  334. 

For  the  Ct,nstruction  of  Recitals  Held  to  Be 
InsuMcient,  see  Green  v.  Alden,  93  Me.  177; 
I<add  V.  Dickey,  84  Me.  190. 

8.  See  supra,  the  next  preceding  subdivision 
of  this  subsection. 

4.  OminloB  or  Klsreeltal  —  United  States.  -~ 
Daniels  v.  Case,  45  Fed.  Rep.  843. 

Arkansas.  —  Lawrence  v.  Zimpleman,  37  Ark. 
643 :  McDermott  v.  Scully,  27  Ark.  226. 

California.  —  Simmons  i'.  McCarthy,  118  Cal. 
622;  Russ  V.  Crichton,  117  Cal.  695. 

Dakota.  —  Wambole  v.  Foote,  3  Dak.  i, 

Florida.  —  Ropes  v.  Kemps,  38  Fla.  333; 
Sanders  v.  Ransom,  37  Fla.  457. 

/UtnoM.  —  Doe  v.  Hileman,  2  III.  323. 

Indiana.  —  McEntire  v.  Brown,  28  Ind.  347. 

Kansas.  —  York  v.  Barnes,  58  Kan.  478 ; 
Howard  v.  Hulbert,  10  Kan.  App.  314. 

Louisiana.  —  Duf our  v.  Camfranc,  1 1  Mart. 
(La.)  607,  i.i  Am.  Dec.  360. 

Maine.  —  Skowhegan  Sav.  Bank  v.  Parsons, 
86  Me.  514- 

Massachusetts.  —  Knowlton  v.  Moore,  136 
Mass.  33;  Harrington  v.  WoFcester,  6  Allen 
(Mass.)  S7t>. 

Missouri.  —  Dameron  v.  Jamison,  143  Mo. 
483;  Loritig  V.  (aroomer,  143  Mo.  i ;  Atlrison  v. 
Butler  Imp.  Co.,  135  Mo.  565;  Burden  v,  Tay> 


lor,  134  Mo.  13;  Burden  r.  Cook,  124  Mo.  23; 
Western  v.  Flanagan,  lao  Mo.  61 ;  Bender  v. 
Dnngan,  99  Ho.  136;  Moore  v.  Harris,  91  Uo. 
621 ;  Duff  V.  Neilson,  90  Mo.  93 ;  Spnrlod^  v. 
Allen,  49  Mo.  178. 

South  Dakota.  —  Horswill  tr.  Farnham,  (S. 
Dak.  1902)  93  N.  W.  Rep.  1082. 

Tennessee.  —  Blankensbip  v.  French,  (Tena. 
Ch.  1900)  60  S.  W.  Rep.  513. 

Wisconsin.  —  Wakeley  v.  Mohr,  18  Wis.  321. 

LoitOMd.  —  Where  tlie  statute  reqoires  tbit 
a  second  deed  should  recite  the  loss  or  destnK- 
tion  of  the  first  deed  and  its  date,  if  possible, 
a  second  deed  not  complying  with  these  re- 
quirements is  no  evidence  of  title.  Burrongbs 
c  Goff,  64  Mich.  464. 

The  Faeta  ThemselTes,  and  not  condnsioiu 
therefrom,  should  be  recited.  Duncan  r. 
Gillette,  37  Kan.  156;  Jones  f.  Mirade,  93 
Ky.  639;  Ladd  v.  Dickey,  84  He. '190;  Yankee 
V.  Thompson,  51  Mo.  334;  Spurlock  v.  Allen,  49 
Mo.  178;  Large  v.  Fi^er,  49  Mo.  307;  Hay  v. 
Wright,  17  Vt.  97,  42  Am.  Dec  481.  But  sec 
O'Grady  v.  Bamhisel,  23  Cal.  287. 

The  Recital  of  a  Conclusion  Will  Be  Over- 
thrown by  the  further  statement  of  the  facts 
from  which  the  conclusion  was  drawn  if  the  two 
are  not  consistent.  Landregan  t>.  Pcj^nn,  86 
Cal.  133. 

Material  Vaifanee  Batwetn  tht  DMd  aii  ths 

B«0(nrd  will  invalidate  the  deed.  Sheafer  v. 
Mitchell,  109  Tenn.  181. 

6.  Bedtal  of  Erery  Step  UnnBaaaaaTy.  —  Pleas- 
ants V.  Scott,  31  Ark.  370,  76  Am.  Dec  40Ji 
Moss  V.  Shear,  25  Cal.  38,  85  Am.  Dec  94; 
Cane  v.  Hemdon,  107  La.  59*  i  State  v.  Manti, 
62  Mo.  358;  Utica  Bank  v.  Merserean,  3  Barb. 
Ch.  (N.  Y.)  538,  48  Am.  Dec  189;  Brieo  r. 
O'Shaughnesy,  3  Lea  (Tenn.)  724;  Flanagaa  r. 
Grimmet,  10  Gratt.  (Va.)  431. 

Pnnmptloii  of  BagiUarity  tnm.  BadtaJa  Cos- 
tained. —  GrifRn  v.  Tuttle,  74  Iowa  219;  Smith 
V.  Easton,  37  Iowa  584;  M'Coy  v.  Michew.  7 
W.  &  S.  (Pa.)  386;  Frentz  p.  Klotsch,  28  Wis. 
312. 

6.  BacitaU  Hot  Bcqnirad  bjr  BUtate.  —  Davis  v. 
Pacific  Imp.  Co.,  137  Cal.  345. 
The  Xanner  of  Offering  the  T^aA  fer  lale  need 

not  be  recited.  Hayes  v.  Dncuse,  119  CaL  682; 
Cane  v.  Hemdon,  107  La.  591;  Sfaeafer  v. 
Mitchell,  109  Tenn.  181. 

Thus,  it  has  been  held  that  the  fact  that 
several  tracts  are  embraced  in  one  deed  will 
not  raise  the  inference  that  the  parcels  were 
not  separately  sold.  Bennett  v.  Darling,  t$  S. 
Dak.  t ;  Hotson  v.  Wetheiby,  88  Wis.  324- 
Compare  the  casea  cited  utfra,  this  ctibsectini, 
the  note  headed  Separate  Sale  of  Lamds. 
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proceedings  as  will  show  authority  to  sell  the  land  and  make  the  deed.^ 
Where  the  truth  or  falsity  of  the  fact  recited  does  not  vitiate  the  sale,'  the 
deed  will  not  be  invalidated  by  the  misrecital  of  facts  not  necessary  to  be 
recited.' 

Psitteaiu-  Bttduii.  —  The  particular  recitals  which  are  necessary  depend  upon 
the  statutes  themselves  which  prescribe  the  conditions  of  a  valid  sale  and  the 
requisite  recitals  in  that  regard.*  Thus,  under  various  statutes,  the  deed 
must  show  that  the  parcels  of  land  were  sold  separately,*  that  the  statutory 
notice  was  given  by  advertisement  or  otherwise,*  that  the  assessment  was  for 
a  particular  year,*  that  authority  to  make  the  sale  existed  by  reason  of 
delinquency,  etc.,®  that  the  certificate  was  assigned,  if  such  be  the  case,  and 
that  the  assignment  was  valid.*   So  the  time  and  place  of  sale  and  the^* 


1.  B«eltal  of  Xsongh  t«  Show  Anthori^.  — 

Coulter  V.  Stafford,  56  Fed.  Rep.  564,  15  U. 
S.  App.  ti8;  Jones  v.  Miracle,  93  Ky.  639;  Sib* 
lej  V.  SmiUi,  a  Mich.  486 ;  O'Mulcahy  v.  Florer, 
aj  Mian.  449;  Madland  v.  Benland,  34  Minn. 
373 ;  State  v.  Mantz,  62  Mo.  258 ;  Ludden  v. 
Hansen,  17  Neb.  354;  Woodward  v.  Sloan,  27 
Ohio  St.  592;  Tumey  v.  Yeomeo,  14  Ohio  308; 
Hobbs  V,  Shumate,  11  Gratt.  (Va.)  516;  Bu- 
chanan V.  RejnoMs,  4  W.  Va.  681.  See  alio 
Hanenkratt  v,  Hamil.  10  Okla.  219  (deed  to 
county).  But  see  as  to  a  deed  of  forfeited 
state  lands  Walker  v.  Taylor,  43  Ark.  543. 

8.  Hickman  v.  Kempner,  35  Ark.  505,  hold- 
ing  that  a  false  recital  that  the  land  was 
assessed  in  the  name  of  unknown  owners  was 
immaterial. 

5.  Mimcltal  irf  Inuutirlal  Jaota.  —  Harper  v, 
Rovre,  55  Cat  13a. 

4.  IWttealBr  BadtiJi.  —  See  generally  the 
local  statutes. 

0.  S^uate  Bale  of  Lands.  —  Howard  v.  Hul- 
bert,  10  Kan.  App.  314;  Allen  v.  Buckley,  94 
Mo.  158. 

A  deed  reciting  that  the  several  pieces  were 
separately  disposed  of  at  a  public  sale,  and  that 
the  pnrcbaaer  separately  offered  to  pay  the  sum 
due  on  each,  ete.,  is  sufficient  thou^  it  does 
not  recite  that  the  parcels  were  stricken  off 
separately  to  the  purchaser.  Bamett  v.  Jaynes, 
26  Colo.  379.  But  see  Hotson  v.  Wetberby,  88 
Wis.  324. 

6.  Votiea  or  Advertisement.  —  Skowhegan  Sav. 
Bank  v.  Parsons,  86  Me.  514;  Ladd  v.  Dickey, 
84  Me.  190;  Wiggin  v.  Temple,  73  Me.  383; 
Moore  v.  Harris,  91  Mo.  6t6;  Abbott  v.  Doling, 
49  Ho.  303;  Lagrooe  v.  Rains,  48  Mo.  536; 
Yankee  v.  Thompson,  51  Mo.  234.  But  see 
Flanagan  v.  Grimmet,  10  Gratt.  (Va.)  431. 

7.  Aasessmant.  —  Jacks  v.  Dyer,  31  Ark.  334; 
Spain  V.  Johnson,  31  Ark.  314;  Simmons  v. 
McCarthy,  118  Cal.  623;  Wetberbee  v.  Dunn,  32 
Cal.  106;  Maxcy  v.  Oabaugh,  6  111.  26;  Skow- 
hegan Sav.  Bank  v.  Parsons,  86  Me.  514;  Utica 
Bank  v.  Mersereau,  3  Barb.  Cb.  (N.  Y.)  538, 
48  Ani.  Dec  189;  Horswill  v.  Famham,  (S. 
Dak.  190a)  93  N.  W.  Rep.  io8a;  Buchanan  «. 
Reynolds.  4  W.  Va.  681. 

8.  AnthoritT  for  Sals  —  Dellnqnenej,  Xte.  — 
Arkantas.  —  McDermott  v.  Scully,  37  Ark.  326, 
as  to  order  required, 

Indiana,  —  Ward  v.  Montgomery,  57  Ind.  276. 

Kansas.  —  Hubbard  v.  Johnson,  9  Kan.  632. 

MttiH€.  —  Brookings  v.  Wcodin,  74  Me.  333 ; 
Allen  V.  Mone.  7a  Me.  soa ;  Briggs  t>.  Johnson, 
71  Me.  336 ;  Whitmore  v.  Learned,  70  Me.  376 ; 


French  v.  Patterson,  61  Me.  303 ;  Lovejoy  v. 
Lunt,  48  Me.  377 ;  Loomis  v.  Pingree,  43  Me. 
311. 

Massachusetts.  —  Downey  v.  Lancy,  178 
Mass.  41S5 ;  Langdon  v.  Stewart,  143  Mass.  576 ; 
Lunenburg  v.  Walter  Heywood  Qiair  Co.,  118 
Mass.  540 ;  Adams  v.  Mills,  1 26  Mass.  278 ; 
Harrington  v.  Worcester,  6  Allen  (Mass.)  576 ; 
Reed  v.  Crapo,  137  Mass.  39.  See  also  Pixle>- 
V.  Pixley,  164  Mass.  335,  wherein  the  recital 
was  held  to  be  suffiaenL 

Minnesota.  —  Sherburne  V.  Rippe,  35  Minn. 
540;  Gilfillan  v.  Chatterton,  38  Hinn.  335; 
Sheehy  v.  Hinds,  37  Minn.  359. 

Missouri.  —  Williams  v.  McLanahan,  67  Mo. 
499  (as  to  reciting  the  date  of  the  execution  or 
order  authorizing  the  sale) ;  Hopkins  v.  Scott, 
86  Mo.  144. 

Tennessee.  —  Blankenship  V.  French,  (Tenn. 
Ch.  1900)  60  S.  W.  Rep.  sia;  Marley  v.  Foster, 
103  Tenn.  341. 

Wisconsin.  —  Call  v.  Dearborn,  21  Wis.  504. 

9.  Assignment  of  Cortlfloata.  —  See  supra, 
this  section.  Parties  —  Grantee. 

10.  Time  and  Place  of  Bale.  —  Haynes  v. 
Heller,  13  Kan.  381;  Mason  v.  Crowder,  85 
Mo.  s^;  Shelley  v.  Towle,  16  Neb.  194;  Bald- 
win V.  Uerriam,  16  Neb.  199;  Thompson  v. 
Merriam,  15  Neb.  498;  Towle  v.  Holt,  14  Neb. 
3^  ;  Howard  v.  Lamaster,  1 1  Neb.  583 ;  Haller 
V.  Blaco,  10  Neb.  36;  Thompson  v.  Lawrence, 
a  Baxt.  (Tenn.)  415.  See  also  Frentz  v.* 
Klotsch,  38  '^ia.  312,  holding  a  recital  of  sale 
at  the  coun^-seat  to  be  sufficient ;  Hoge  v. 
Magnes,  (C  C,  A.)  85  Fed.  Rep.  355. 

■m  Kisrseltal  of  the  Aetnal  Data  of  Sals 
has  been  held  not  to  invalidate  the  deed.  Cal  la- 
nan  V.  Hurley,  93  U.  S.  387 ;  Hurlbnrt  v.  Dyer, 
36  Iowa  474 ;  Harris  v.  Curran,  33  Kan.  580 ; 
Brigins  v.  Chandler,  60  Miss.  863;  Shell  v. 
Duncan,  31  S.  Car.  547. 

Adjoumel  or  Befsrred  Bales.  —  The  statute  not 
requiring  a  recital  of  adjournment  from  day  to 
day,  the  recital  of  the  particular  day  on  which 
the  land  was  offered  for  sale  is  sufficient.  Hill 
V.  Atterbury,  88  Ho.  114. 

And  where  sales  were  continued  over  several 
days,  a  recital  in  the  deed  of  a  sale  on  the 
first  day  will  not  render  the  deed  invalid  tboi^ 
the  sale  was  actually  made  on  a  later  day. 
Callanan  t>.  Hurley,  93  U.  5.  387;  Phelpa  v. 
Meade,  41  Iowa  470. 

So  where  the  statute  permits  a  sale  on  a  sub- 
sequent date  when  it  cannot  be  made  on  the 
first  date  provided,  the  recital  of  a  sale  on  the 
Bobseqaeot  date  without  showing  the  eootingen- 
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conslderfttion  paid  '  should  be  stated*  and  In  CoH/ffmia  the  provisions  of  the 
certificate  must  be  recited  in  the  deed.* 

e.  As  TO  Land  Conveyed  — (i)  In  Genial  —  Seiteral  Parcels.  —  In  the 
absence  of  statutory  inhibition,  there  is  no  reason  why  more  than  one  pared 
of  land  may  not  be  conveyed  in  one  and  the  same  deed  to  a  purchaser  at 
a  tax  sale.'  t 

(2)  Description  —  (&)  Blghti  AtHrfk  My  to  Awpnty  BtMrfML  —  Ri^rhts  under  a 
tax  deed  can  be  asserted  to  that  property  alone  which  is  d^ribed  in  such 
deed  * 

(b)  IslBolvBoj  —  aa.  Reasonable  Ckstaintv.  —  A  tax  deed  must  describe  the  land 
conveyed  with  such  reasonable  certainty  as  to  identify  it  wichout  the  aid  of 
extrinsic  facts.' 

mSmaitj  vitb  DwcriBOn  to  A&tMsdmt  ProoMdisfi,     The  description  in  the  deed 


cies  excusing  sale  on  the  first  date  does  not 
•how  an  unauthorized  sale.  Easfon  v.  Savery, 
44  Iowa  654;  Love  v.  Welch,  ^3  Iowa  19a; 
Sully  V.  Kuebl,  30  Iowa  275 ;  Eldndge  v.  Kuehl. 
27  Iowa  i$o;  Stafford  v.  Lauver,  49  Kan.  6go; 
Hobson  V.  Dqtton,  9  Kan.  477. 

Bnt  where  the  statute  permits  adjoummento 
only  for  two  weeks  at  a  time,  a  deed  which  dis- 
closes on  its  face  that  the  sale  was  made  at  an 
adjourned  day  three  months  after  the  r^ular 
kale  commenced  is  void  without  recitals  affirma- 
tively showing  that  the  adjournments  did  not 
exceed  two  woelo.  Gr^s  v.  Jeibe^  113 
Mo.  34- 

1.  Ooaaidjviitlts  ?ftid.  —  Simmona   v.  Ue- 

Carthy,  118  Cal.  622;  Hubbell  v.  Campbdl,  56 
Cal.  537 ;  Qark  v.  Holton,  94  Ga.  542. 

Aa  ErroDMU  Statement  ol  th»  Oooaideratlon 
will  not  invalidate  the  deed  and  is  not  pre- 
judicial where  the  giving  of  the  deed  ended  the 
right  of  redemption.  L^nj^ey  v.  Batcbelder,  69 
N.  H.  s66. 

2,  ProTliloDf  of  OortiflMto. —  Simmons  v.  Mc- 
Carthy, 118  Cal.  633;  Ruas  i>.  Crichton,  117 
Cal,  695 ;  De  Frieze  v.  Quint,  94  Cal.  653,  38 
Am.  St.  Rep.  .151 ;  Hughes  v.  Cannedy,  ga  Cal. 
383 ;  Anderson  v.  Hancock,  64  Cal.  455 ;  Grimm 
tf.  O'Connell,  54  Cal.  533.  . 

▼■zlaiioe  u  to  tb*  Awut  of  Tano  mA  Coiti 
as  recited  In  the  two  instruments  has  been  held 
not  to  be  sufficient  to  invalidate  the  deed.  Do- 
land  V.  Mooney.  79  Cal.  137. 

8.  More  than  Qme  FveeL  —  Bamatt  v.  Jaynes, 
26  Colo.  379;  Waddingham  v.  Dickson.  17 
Colo.  333 ;  Stieff  v.  Hartwell,  35  Fla.  606 ;  State 
V.  Jordan,  36  Fla.  i.  See  also  Watltins  v.  Inge, 
34  Kan.  613  (under  statute)  ;  Bennett  v.  Darl- 
inR,  15  S.  Dak.  t;  Hotwm  v.  Wetheibr,  S8 
Wis.  324. 

4.  Blffhta  AXfOi  OniT  to  Proyertr  I>«Hrlbed.  — 

Qaibome  v.  Elkins,  79  Tex.  380;  Berrendo 
Stock  Co.  V.  Kaiser,  66  Tex.  353;  Ozee  V.  Hen- 
rietta, 90  Tex.  334, 

Correetion  in  Equity  of  Made  nnd«r  Pfono 
In  Tax  Salt. —  Kneeland  v.  Hull,  116  Ml^.  55. 
But  see  Keepfer  v.  Force,  86  Ind.  81. 

5.  Vflwlvtion  Tttk  BoMonablt  Cvrtsfaitj  — 
9iifletont  Doiorlptions.  —  In  the  following  caa«a 
the  descriptions  were  held  to  be  sufficient : 

United  States.  —  Newby  v.  Brownlee,  33  Fed. 
Rep.  330  (under  statute). 

Alabama,  —  Doe  v.  Clayton,  81  Ala.  391. 

Arkansas.  —  Schattler  v.  CassinelH,  56  Ark. 
173. 

Ca/t/«m<a.  ~  Garwood  v.  Hastings,  38  Cal. 


316;  Bnjnn  v.  Murphy,  39  Cal.  336;  Bos  worth 
V.  Danzien,  35  Cal.  396, 

Indiana.  —  Keepfer  v.  Force,  86  Ind.  St. 

/(WO.  —  Roberta  v.  Deeds,  S7  Iowa  39^. 

Kansat.  —  Marts  v.  Nc«rton,  49  fbn.  33s; 
Haynes  v.  Heller,  la  Kan.  981. 

iMuisiana.  —  nibodauz  v.  Keller,  29  Ia. 
Ann.  508. 

-   Michigan.  —  Sleight  v.  Roe,  135  Mich  585. 

Minnesota.  —  Bell  V.  McLaren,  (Minn.  1903) 
93  N.  W.  Rep.  515. 

Mississippi,  —  Mixon  v.  Clevenger,  74  Miss. 
6j  i  McCready  v.  Lansdale,  $8  Miss.  877 ;  Seldea 
V.  Coffee,  55  Mill.  41. 

New  Hampshire.  —  Annan  v.  Baker,  49  N.  H. 
161. 

Texas.  —  Earle  v.  Henrietta,  (Tex.  Ctv.  App. 
1897)  41  S.  W.  Rep.  737;  Homes  v.  Henrietta, 
(Tex.  Civ.  App  1897)  41  3.  W.  Rep.  728;  Kil- 
patrick  V.  Sisneros,  33  Tey.  113. 

Jfijcoiwifi.  —  Schelber  v.  Raehler.  49  Wia. 
391 ;  Delorme  v.  Ferk,  34  Wis.  301 ;  Mechlem 
V.  Blake,  19  Wis,  397. 

See  also  State  v.  Morrison,  44  S,  Car.  470. 

Part  of  Land  Excepted  from  Grant.  — 
Wetherbee  v.  Dunn,  33  Cal.  106;  Marsh  v. 
Ne-ha-sa-oe  Park  Assoc.,  35  N,  Y.  App.  Div. 
34;  Ne-ha-«a-ne  Park  Assoc.  v.  Uoyd,  (Supm. 
Ct.  Spec.  T.)  as  Misc.  (N.  Y.)  207.  See  abo 
Dolan  p.  Tn^evan,  31  Wis.  147. 

Omission  af  County  in  Which  Land  Is  Situ- 
ated, —  The  failure  to  state  the  county  hi  which 
the  land  is  situated  does  not  hiv^date  the 
deed  where  in  another  part  of  the  deed  the  land 
is  properly  and  accurately  described.  Roth  v. 
Gabbert,  133  Mo.  31 ;  Haynes  v.  Heller,  13  Kan. 
381.  And  die  omission  of  the  county  is  imma- 
terial where  the  section,  township,  and  range 
are  given.  Keepfer  c  Force,  86  Ind.  81. 

lan^otant  BewrlBttou  —  Alabama.  —  Red- 
dick  V.  Long,  134  Ala.  360. 

^rikatutu.  ~  Rhodes  v.  Covington,  69  Ark. 
357- 

/wa.  —  Tucker  v.  Carlson,  113  Iowa  449. 

Kansas.  —  McDonough  v.  Merteo,  53  Kan. 
tao;  Rale  v.  Sweet,  7  Kan.  App.  409. 

Motne.  — Libby  v.  Mayberry,  80  Me.  137. 

Massaehusetls.  —  'BXti  v.  Mowry.  6  Onj 
(Mass.)  551. 

New  York.  —  Underbill  v.  Keiras,  54  V.  Y. 
App.  Div.  314.  aifirmed  170  N,  Y.  587. 

Texas.  —  Brokel  v.  McKechnie.  69  Tex.  3a; 
Ammons  v.  Dwyer,  78  Tex.  639;  Berrendo 
Stock  Co.  V.  Kaiser,  66  Tex.  35a:  Water*  »■ 
Spofford,  58  Tex.  115 :  Wofford  v.  MeKitnia.  29 
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must  correspond  substantially  with  that  employed  in  the  antecedent  proceed- 
ings, as  ill  the  assessment,  advertisement,  decree,  order  of  sale,  etc.,^  and  if 
the  description  in  the  antecedent  proceedings  Is  insufficient  the  deed  (s  b£ul 
though  the  description  therein  is  sufficient.' 

Soflotoitljr  Gtrtein  to  Pvmit  Looatloa.  —  The  description  must  be  sufficiently 
eertain  to  permit  a  location  of  the  land  by  a  surveyor.* 

Srrw  M  to  One  of  Two  Loti.  —  An  error  in  the  description  of  one  tract  of  land 
cannot  be  held  to  invalidate  the  deed  as  to  another  tract  properly  described.* 

Where  Ho  Bound arlet  Aie  CMtmi,  or  merely  the  amount  of  land  is  specified, 
without  more  to  fix  its  limits,  the  description  is  not  sufficient.* 

bb.  Designation  as  Part  of  Lakgbr  Tract  A  description  designating  the  land 

merely  as  a  part  of  a  lai^^er  tract,  without  any  greater  certainty  as  to  the 
identity  of  the  particular  part  conveyed,  is  not  sufficient.* 

Ab  VadlTidod  lutocwt  in  land  is  sufficiently  designated  as  the  undivided  interest 
in  the  particular  tract  specifically  described.' 

ee.  Common  Name  or  Abbmviations.  —  The  property  may  be  described  by  the 
name  by  which  it  is  commonly  known,  identifying  it  generally,  as  by  its 
location  without  giving  metes  and  bounds,*  or  by  the  use  of  familiar 
abbreviations.* 


Tex.  36,  76  Am.  Hec.  53;  Harber  v.  Dycbcs, 
(Tex.  iSgo)  14  S.  W.  Rep.  sSo;  Crumblejr  v. 
Bnue,  II  Tex.  Qt.  App.  319. 

Fail»re  to  Designate  the  Town  hu  been  held 
to  invalidate  the  deed  though  the  property  wu 
described  as  lying  in  a  particular  eottnty. 
Campbell  v.  Packard,  61  Wis.  88. 

Part  of  Tract  Excepted.  —  JohoMHi  v.  Ash- 
land Lumber  Co.,  52  Wis.  458. 

Name  of  Owner  Required  by  Statute. —  Sut- 
ton V.  Calhoun,  14  La.  Ann.  305. 

1.  GoBflwattgr  vith  AstooedOBt  fnoMiUsgi  Vw> 
tmaij.  —  Levy  v.  Ladd,  35  VH.  391 ;  BUlr 
Town  Lot,  etc,  Co.  v.  Scott,  44  Iowa  143 ; 
Carlisle  v  Cassady,  (Ky.  1898)  46  S.  W.  Rep. 
490 ;  Lowe  V.  Ekey,  82  Mo.  286 ;  Abbott  v. 
Coates,  62  Neb.  247;  Jones  v.  DiU,  18  W.  Va. 
759  (SB  to  deed  for  part  where  entire  tract  was 
sold).  See  also  Vetterly  v.  McNeal,  139  Mich. 
507,  holding  descriptions  to  be  identical ;  Boon 
V.  Simmons,  88  Va.  aS9- 

5.  Inrafltolsnt  Datorlptlon  in  Antaoodent  Tro* 
MMUngs.  —  Stout  V.  Mastin,  139  U.  S.  151; 
Hewitt  V.  Storch,  31  Kan.  488;  Wilkins  v. 
Tourtellott,  28  Kan.  825 ;  Bruce  v.  McBee.  23 
Kan.  379;  Olsen  v.  Bagley,  10  Utah  492. 

Sefeot  Vot  Curable  by  Kuention  af  SnbM^wnt 
DMd.  —  Hewitt  V.  Storch,  31  Kan.  48S. 

8.  ■ofldeat  to  Fendt  Loeatioa.— Roberts  v. 
Deeds,  57  Iowa  323. 

4.  Brror  as  to  Ono  of  Two  Loll.  —  WaiUm  v. 
Inge,  24  Kan.  612. 

B.  Bimndftt'ss.  —  Cooper  v.  Falk,  109  La.  474; 
Wilson  V.  Marshall,  10  La.  Ann.  327;  Green  v. 
Alden,  92  Me.  177. 

Omlsdoa  of  Fan  of  the  Bonndarlos,  leaving  the 
extent  of  the  land  conveyed  ttnaacertainable,  is 
fatal.   Zlnk  v.  MelAanas,  lai  N.  Y.  259- 

6,  Beri^aatleB  h  Part  of  Larger  Tract  — 
United  States.  —  Hintrager  v.  Nightingale,  36 
Fed.  Rep.  847;  Ronkendorff  v.  Taylor,  4  Pet. 
(U.  S.)  349. 

Arkansas.  —  Jacks  v.  Chaffin,  34  Ark.  534. 

Illinois.  —  Brickey  v.  English.  129  IlL  646; 
Shackleford  v.  Bailey,  33  111.  387. 

Indiana.  ~-  Armstrong  v.  Httfly,  (Ind.  1899) 
SS  N.  E.  Rep.  443. 


lowo.  —  Comoy  tf.  Wetinore,  92  Iowa  100 ; 
Ellsworth  V.  Nelson,  81  Iowa  57;  Griffith  v. 
Utl^t  76  Iowa  29a ;  Pcindexter  v.  DoolittlCi  54 
Iowa  5a;  Bosworth  v.  FarcnhoU,  3  Iowa  84. 

Mttine.  —  Greene  v.  Lunt,  58  Me.  519;  Larra- 
bee  V.  Hodgkins,  58  Me.  412. 

Mississippi.  —  Hughes  v.  Thomas,  (Miss. 
1900)  29  So.  Rep.  74;  Yandell  v.  Pugh,  53  Miss. 
295.  See  also  Nelson  c  Abemathy,  74  Miss. 
164. 

Missouri.  —  Western  v.  Flanagan,  lao  Mo.  61. 
See  also  Roth  v.  Gabbeit,  123  Mo.  ai. 
JVfw  York.  —  Peck  v.  Mallans,  10  N.  Y.  509. 
Ohio.  —  Humphries  v.  Huffman,  33  Ohio  St. 
395;   Winkler  v.   Higgins,  9  Ohio  St.  599; 
Lafferty  v.  Byers,  5  Ohio  458. 

Wisconsin.  —  Head  v.  James,  13  Wis.  641. 
Aldar  of  Deaeriptioii.  —  In  Mississippi  a  de- 
scription of  land  as  a  specified  number  of 
acres  of  the  north,  east,  or  west  part  of  a  par- 
ticular l^ial  subdivisios  is  good,  and  where  ^ 
assessment  roll  furnishes  a  clue  which,  when 
followed  by  the  aid  of  other  testimony,  con- 
ducts certainly  to  the  land  Intended,  such  testi- 
mony is  admissible.  See  Illinois  Cent.  R.  Co. 
V,  Le  Blanc,  74  Miss.  650;  Herring  v.  Moses,  71 
Miss.  6ao ;  Dodds  v.  Marx,  63  Miss.  443 ;  Bow- 
era  V.  Chambera,  53  Miss.  259;  McCn»dy  v. 
Lansdale,  58  Miss.  877;  Enochs  v.  Miller,  6a 
Miss.  19;  Tiemey  v.  Brown,  65  Hiss.  563,  7 
Am.  St.  Rep.  679.   See  also  Tqrior  v.  Wright, 

131  III.  455. 

Location  hj  the  Purohaser  has  been  permitted 
in  Pennsylvania  where  the  treasurer's  deed 
found  the  quantity,  but  not  the  location,  of  a 
part  of  the  tract.  Coze  v.  Blanden,  i  Watts 
(Pa.)  533,  26  Am.  Dec  83;  McCordv.Bergatrtv, 
7  Watts  (Pa.)  490- 

7.  Vndlvfded  Intnjest.  —  Anderson  v.  Han- 
cock. 61  Cal.  88. 

8.  Hame  by  'Which  Land  Commonly  Knovn.  — 
Vaughan  v.  Swayzie,  56  Miss.  704 ;  Flanj^n  v. 
Boggess,  46  Tex.  330.  See  also  People  v. 
Crockett,  33  Cal.  153;  Hifl^  v.  Shoemaker,  as 
Cal.  36.1- 

9.  AhhnvlatloiM.  —  HcCready  v.  Lansdale,  58 
Miss.  877 ;  Lowe  V.  Ek^.  8a  Mo.  286.  wherein 

Q7I  Volume  XXVII. 


Digitized  by 


Google 


TAX  TITLES. 


dd.  Parol  Evidence.  —  Parol  evidence  is  not  admissible  to  make  good  a 
fatally  defective  description.' 

lAttnt  AmblgaitiM.  —  On  the  other  hand,  it  is  held  that  latent  ambiguities 
may  be  corrected  by  evidence.*  But  the  principle,  it  has  been  said,  should 
be  confined  to  parties  to  the  instrument  and  those  claiming  in  privity.* 

DMerlption  Inhflrently  Iiuniffldent.  —  And  even  where  evidence  of  extrinsic  facts 
is  admissible  to  identify  the  premises,  a  description  which  is  inherently 
insufficient  cannot  be  made  sufficient  by  proof  of  facts  to  show  what  was 
intended  to  be  conveyed.* 

6.  What  Law  Ctovenu.  —  Tax  deeds  and  the  validity  thereof  must  be 
governed  by  the  law  in  force  at  the  time  of  the  sale.* 

6.  Effect  — a.  As  Color  of  Title  — (i)  In  General.  — A  tax  deed  Is  color 
of  title,  and  will  support  a  claim  by  adverse  possession  under  the  various 
statutes  of  limitations,  even  though  the  tax  proceedings  themselves  are 
defective;*  but  in  such  case  it  is  only  color  of  title,  and  will  not  support 


certain  abbreviations  were  considered  to  be 
anfficient  under  the  statute  and  others  iusuffi- 
cienL 

Parol  Evldenoo  AdmiHlble  to  Explain.  —  Bar- 
ton V.  Anderson,  104  Ind.  578. 

1.  Parol  Evideno*  Inadmistiblo. —  People  v. 
Mahoney,  55  Cal.  a86 ;  Keane  v.  Cannovan,  ai 
Cal.  30a,  82  Am.  Dec  738;  Roberts  v.  Deeds, 
57  Iowa  330;  Orono  v.  Veazie,  61  Me.  431; 
Bowers  v.  Andrews,  5a  Hiss.  596;  McGoire  v. 
Stevens,  4a  Miss.  724,  a  Am.  Rep.  649;  Curtis 
V.  Brown  County,  aa  Wis.  167. 

The  Admissibility  of  tho  Besorlption  In  the 
Assessment  KoU  to  identify  the  property  does 
not  authorize  parol  testimony  to  fix  an  uncertain 
description  upon  a  parcel  of  land  not  described 
in  the  assessment  roll  or  otherwise  indicated 
by  any  fact  or  circumstance  which  may  lead  to 
its  identification.  Hughes  v.  Thomas,  (Miss. 
1900)  29  So.  Rep,  74.  ' 

Btatate  HaUng  Bedtsl  Coneloslve.  —  Roberts 
V.  Faigo  First  Nat.  Banlc,  8  N.  Dak.  504. 

2.  latent  Amb^nlties  Corrooted  by  Evldenoe.  — 
Stewart  v  Colter,  31  Minn.  385 ;  Selden  v. 
Coffee,  55  Miss.  41  ;  Brown  v.  Walker,  11  Mo. 
App.  226:  Marsh  v.  Nelson,  loi  Pa.  St.  51; 
Jenkins  v.  Shaipf,  37  Wis.  473;  Macklem  v. 
Blake,  19  Wis.  397.   See  also  Roberts  v.  Deeds, 

57  Iowa  323. 
Deeds  Between  Individaals  Have  Been  Distin- 
guished from  tax  deeds  in  that  in  the  case  of  a 
sale  for  taxes  no  Question  of  intention  on  the 
part  of  the  owner  can  arise.  Hence  a  more 
accurate  description  is  required  in  conveyances 
under  sales  for  taxes,  which  cannot  be  aided 
by  intendment  Tallman  v.  White,  a  N.  Y.  66. 
See  also  Dike  t>.  Lewis,  4  Den.  (N.  Y.)  337 ; 
GrifRn  v.  Creppin,  60  Me  270 ;  Greene  v.  Lunt, 

58  Me.  519;  Nelson  v,  Brodhack,  44  Mo.  596, 
100  Am.  Dec.  328;  Harber  v.  Dychea,  (Tex. 
1890)  14  S.  W.  Rep.  580.  But  see  Bosworth  v. 
Danzien,  25  Cal,  296 ;  Thompson  v.  Ela,  60  N. 

,H.  563. 

In  other  cases,  however,  the  distinction  is 
disregarded  to  the  extent  that  a  description 
which  can  he  made  to  identify  the  land  by 
proper  extrinsic  evidence  is  aliln:  admissible  in 
either  case.  Sec  Cornelius  v.  Dunn,  17  Pa.  Co. 
Ct  566 ;  Lochte  V.  Austin,  69  Miss.  371 ;  Mur- 
phy V.  Williams,  (Tex.  Civ.  App.  1900)  56  S. 
W.  Rep.  69s. 

And  under  statute  in  Winonnn  the  question 


of  uncertainty  in  the  description  is  to  be  de- 
tennined  fay  the  same  rules  as  are  appUcablr 
to  ordinary  conveyances  between  grantor  sod 
grantee.  Mendota  Oub  v.  Anderson,  loi  Wit. 
479;  Mecklem  v.  Blake,  19  Wis.  397.  And 
evidence  aliunde  is  admissible.  Meade  e.  Gil- 
foyle,  64  Wis.  r8. 

8.  Owftned  to  FurtleB  and  Privies. —  Brokel  v. 
McKechnie,  69  Tex.  32. 

4.  BeU  V.  McLaren,  (Minn.  1903)  93  N.  W. 
Rep.  515.  See  also  Ozee  v  Henrietta,  90  Tex. 
334- 

0.  What  Law  Governs. —  State  v.  Mantz,  61 
Mo.  258 ;  McCann  v,  Merriman,  1 1  Neb.  241 : 
Dever  v.  Cornwall,  10  N.  Dak.  123;  Sheafer 
V.  Mitchell,  109  Tenn.  181;  Ford  v.  Durie,  8 
Wash.  87;  Nelson  v.  Rountrec,  23  Wis.  3^7: 
Smith  V.  Cleveland,  17  Wis.  556;  Woodman  v. 
Clapp,  21  Wis.  355. 

6.  Color  of  Title  in  General —  Vnited  Slates. 
—  Lewis  V.  Bamhart,  r4s  U.  S.  56;  Hall  v. 
Law,  102  U.  S.  461;  Wright  v.  Mattison,  18 
How.  (U.  S.)  50;  Bartlett  v.  Ambrose,  (C  C 
A.)  78  Fed.  Rep.  839;  Vail  Gunden  v.  Virgnia 
Coal,  etc,,  Co.,  (C.  C.  A.)  52  Fed.  Rep.  838; 
Williams  v.  Williams  J.  Athens  Lumber  Co., 
63  Fed.  Rep.  558. 

Atabama. —  Flenung  v.  Hoore,  123  Ala.  399'. 
National  Bank  v.  Baker  Hill  Iron  Co.,  108 
Ala.  635 ;  Ladd  v.  Dubroca,  61  Ala.  35 ;  Riven 
V.  Thompson,  43  Ala.  633. 

District  of  Columbia.  —  Mackall  v.  Mitchell, 
18  App.  Cas.  (D.  C.)  s8. 
Georgia.  —  Kile  v.  Fleming,  78  Ga.  i. 
Illinois.  —  Taylor  V.  Hamilton,  173  111.  392- 
Richards  v.  Carter,  aoi  IlL  165;  Chicago  v. 
Middlebrook,  143  111.  365;  Lewis  v.  Pleasants, 
143  III.  271  ;  Gage  v.  Hampton,  127  HI.  87; 
Scott  V.  Delaney,  87  111.  146;  StubblefieW  v. 
Borders,  93  111.  280 ;  Coleman  v.  Billings,  8g 
111.  190:  Whitney  v.  Stevens,  77  III.  585;  Rus- 
sell Mandell,  73  111.  136;  Rawson  v.  Fox,  65 
III.  300;  Winstanley  v.  Meacham,  58  IlL  97- 
Hassett  v.  Ridgely,  49  111.  202 ;  Morrison  v. 
Norman,  47  111.  477 ;  McCagg  v.  Heacock,  4' 
III.  157;  Brooks  v.  Bruyn,  35  111.  393;  Hardin  v. 
Crate,  78  III.  533 ;  EHclcenson  v.  Breeden,  30 
III.  279;  Holloway  v.  Qark,  27  111.  483;  Watts 
V  Parker,  27  111.  224;  Dawley  v.  Van  Court,  u 
111.  460;  McQellan  v.  Kellogg,  17  HI.  498; 
Woodward  v.  Blanchard,  16  IIL  434;  Irving  ft 
Brownell,  1 1  IlL  403. 
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ejectment  even  against  a  trespasser  where  the  action  is  not  one  merely  to  try 
the  right  of  possession.* 

Time  from  Wbieh  OperatiT*.  —  The  deed  operates  as  color  of  title  only  from  its 
date  or  actual  execution*  and  not  from  the  date  of  the  sale.* 

A  Mms  BaiB  of  land  for  nonpayment  of  taxes  has  been  held  not  to  constitute 
color  of  title." 

A  Tax  GnrtlflMto  does  not  constitute  color  of  title,  since  to  have  that  effect 
the  instrument  must  purport  on  its  face  to  convey  title.^ 

A  Qvitelaint  Dtad  from  the  grantee  in  a  tax  deed  '  or  tax  leasCi*  or  from  a 

purchaser  at  a  sale  under  a  judgment  for  taxes,'  is  color  of  title, 

(2)  Void  Deed.  —  According  to  the  weight  of  authority  a  tax  deed  may 
constitute  color  of  title  though  void  on  its  face,®  though  upon  this  point  the 
authorities  are  not  uniform  and  in  some  jurisdictions  it  is  held  otherwise.* 


Indiana.  —  Watkins  v.  WiningB,  loa  Ind. 
330;  Hearick  v.  Doe,  4  Ind.  164. 

Iowa.  —  Hunt  v.  Gray,  76  Iowa  268. 

Louinona.  —  WykofI  v.  Miller,  48  La.  Ann. 
475;  Giddens  v.  Mobley,  37  La.  Ann.  417. 

Maryland.  —  Baker  v.  Swan,  j2  Md.  358. 

Michigan.  —  Harrison  v.  Spencer,  90  Mich. 
586 ;  Hoffman  v.  Harrington,  28  Mich.  90. 

Minnesota.  —  Ricker  v.  Butler,  45  Minn. 
545;  Washburn  v.  Cutter,  17  Minn.  361. 

New  Ham^Jbtrf .  —  Waldron  v.  Tuttle,  4  N. 
H.  371. 

New  York.  —  Fiol»y  v.  Cook,  54  Barb.  (N. 
Y.)  9. 

North  Dakota.  —  Power  v.  Kttchiog,  10  '  N. 
Dak.  254,  88  Am,  St.  Rep.  691. 

Ohio.  —  Dresback  v.  M'Arthur,  7  Ohio  (pt.  i.) 
146. 

Texas.  —  Kobs  v.  New  York,  etc.,  Land  Co., 
(Tex.  Civ.  App.  1901)  63  S.  W.  Rep.  1087; 
Charle  v.  Saffold,  13  Tex.  94. 

Virginia.  —  Lennig  v.  White,  (Va.  1894)  »> 
S.  E.  Rep.  831 ;  Reusens  v.  Lawson,  91  Va. 
236 ;  Flanagan  v.  Grimmet,  id  Gratt.  (Va.) 
421. 

Washington.  —  Ward  v.  Huggins,  7  Wash. 
617. 

'  As  to  AdTow  Possenloa  wider  Color  of  Title 
OoBerftUr,  see  the  title  Advbksb  Posssssioir, 
vol.  I,  p.  846  et  seq. 

A  CUm  vnder  a  Tax  Lomo  is  sot  adverse  to 
the  owner  in  fee.  Sanders  v.  Riedinger,  30 
N.  Y.  App.  Div.  277;  Doherty  v.  Matsell,  119 
N.  Y.  646 ;  Bedell  v.  Shaw,  59  N.  Y.  46. 

1.  Only  Color  of  Title.  —  Hubbard  v.  God- 
frey, 100  Tenn.  150, 

8.  OparatiTO  from  Date.  —  Harrell  v.  Enter- 
prise Sav.  Bank,  183  IlL  538;  De  Graw  v. 
Taylor,  37  Mo.  311. 

Krom  Time  af  DeliTarj  to  BaoonUr. —  Nye  v. 
Alfter,  127  Mo.  529. 

3,  liere  Bale  Hot  Color. —  Annan  v.  Baker, 
49  N.  H.  161. 

4.  Certlfleate  ITot  Color. —  Davis  v.  Chapman, 
24  Fed.  Rep.  674;  Harrell  v.  Enterprise  Sav. 
Bank,  183  111.  538;  Dunlap  v.  Dougherty,  20 
III.  404;  Barton  v.  McWhinney,  £5  Ind.  481; 
O'Mulcahy  v.  Florer,  37  Minn.  449.  See  also 
McLellan  v.  Omodt,  37  Minn.  157.  and  see  the 
title  Adverse  Possessiom,  to),  t,  p.  8tio. 
Contra.  Worthen  v.  Fletcher,  64  Ark.  662. 

8.  Quitclaim  Seed.  —  Cowly  v.  Monson,  10 
Biss.  (U.  S.)  i8z;  Wheeler  v.  Merriman.  30 
Jtiinn.  37a;  Minot  v.  Brooks,  16  N,  H,  374- 
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6>  Sanders  v.  Riedinger,  30  N.  Y.  App.  Div. 
277- 

7.  McVey  v.  Carr,  159  Mo.  648. 

And  as  to  Qnltolalm  needs  Ooaerally  as  con- 
stituting color  of  title,  see  the  title  AnvnsB 

POSSSSSION,  vol.  J,  p.  860. 

8.  Deed  Void  on  Faoe — United  States.  —  De- 
putron  V.  Young,  134  U.  S.  241  (as  to  the  rule 
in  Nebraska)  ;  Pillow  v.  Roberts,  13  How.  (U. 
S.)  473  (as  to  the  rule  in  Arkansas)  ;  Leffing- 
well  V.  Warren,  a  Black  (U.  S.)  599  (as  to  the 
role  in  Wisconsin)  ;  Hoge  v.  Magnes,  85  Fed, 
Rep.  355,  56  U.  S.  App.  500 ;  Peck  v.  Comstock, 
6  Fed.  Rep.  32. 

Alabama.  —  Reddick  v.  Long,  124  Ala.*  360; 
Doe  V.  Clayton,  81  Ala.  391  ;  Doe  v.  Anderson, 
79  Ala.  209 ;  Stovall  v.  Fowler,  72  Ala.  77 ; 
Pugh  V.  Youngblood,  69  Ala.  396 ;  Dillingham 
V.  Brown,  38  Ala.  311, 

Arkansas.  —  Woolfork  v.  Buckner,  60  Ark. 
163;  Pleasants  v.  Scott,  21  Ark.  371,  76  Am. 
Dec.  403 ;  Elliott  v,  Pearce,  20  Ark.  508 ;  Cofer 
V.'  Brooks,  20  Ark.  546. 

California.  —  Wilson  v.  Atkinson,  77  Cal. 
48s ;  1 1  Am.  St.  Rep.  299, 

Colorado.  —  De  Foresta  v.  Gast,  20  Colo.  307 ; 
Bennet  v.  North  Colorado  Springs  Land,  etc., 
Co.,  23  Colo.  470.  58  Am,  St.  Rep.  281 ;  Brinker 
V.  Union  Pac,  etc.,  R.  Co.,  11  Colo.  App.  166. 

Iowa.  —  Chicago,  etc.,  R'  Co.  v.  Allfree,  64 
Iowa  500;  Colvin  v.  McCune,  39  Iowa  502; 
Douglass  V.  Tullock,  34  Iowa  262;  Childs  v. 
Shower,  18  Iowa  266. 

Missouri.  —  Pharis  v.  Bayless,  122  Mo.  116. 

Nebraska.  —  Catling  v.  Lane,  17  Neb.  80. 

North  Dakota.  —  Power  v.  Kitching,  10  N. 
Dak.  254,  88  Am.  St.  Rep.  691. 

Oregon.  Smith  v.  Shattuck,  12  Oregon 
362. 

South  Dakota.  ~Sto3isa  v.  Allen.  15  S.  Dak. 
421 ;  Parker  v.  Vinson,  1 1  S.  Dak.  381. 

Texas.  —  Wofford  v.  McKinna,  23  Tex.  36, 
76  Am.  Dec.  53. 

Wisconsin. — Zwietusch  v.  Watkins,  61  Wis. 
61s;  McMillan  v.  Wchle,  55  Wis.  685;  Lindsay 
V.  Fay,  25  Wis.  460;  Knox  v.  Cleveland,  13 
Wis.  245;  Sprecher  *.  Wakeley,  11  Wis.  432; 
Hill  V.  Kricke,  11  Wis.  443:  Edgerton  v.  Bird, 
6  Wis.  5*7.  70  Am.  Dec.  473- 

See  further  the  title  Adverse  Possessiok, 
vol.  I,  p.  850  et  seq. 

9.  Deed  Void  ob  Faee  Not  Color.  —  Moore  v. 
Brown,  11  How.  (U.  S.)  414;  Arrowsmith  v. 
Burlingtm,  4  HqLean  (U.  S.)  489  (as  to  tb? 
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(3)  Under  Curative  Statutes,  Some  statutes  limiting  the  period  within 
which  a  tax  conveyance  may  be  assailed  on  account  of  irregularities  in  the 
proceedings  are  in  the  nature  of  statutes  of  limitation,  and  not  merely  cura- 
tive.' But  on  the  other  hand  it  is  held  that  where  the  special  statute  is 
invoked  against  an  attack  upon  a  tax  title  the  possession  must  be  under  such 
a  deed  and  proceedings  as  the  special  statute  contemplates,  and  that  a  void 
deed  will  not  operate  as  color  of  title  so  as  to  make  the  statute  available.* 

(4)  Good  Faith,  —  One  claiming  under  a  tax  deed  as  color  of  title  must 
have  acquired  his  title  in  good  faith,'  which  means  only  that  the  property 
should  nut  have  been  acquired  mala  fide,^  But  good  faith  may  be  evidenced 
by  the  payment  of  taxes  for  the  statutory  period,*  and  will  be  presumed  in 
the  absence  of  evidence  to  the  contrary ;  and  such  presumption  is  not  over- 
come by  the  mere  fact  that  the  title  was  originally  bad  by  reason  of  some 
defect  in  the  proceedings.* 

b.  As  Evidence  —  (l)  Jn  General,  —  la  th«  Abmo*  of  Matati  a  tax  deed  is 
not  evidence,  even  prima  facie,  of  a  compliance  with  the  law  in  respect  of  the 
antecedent  steps  necessary  to  be  taken  in  the  tax  proceedings,  and  one  claim- 
ing under  such  a  deed  has  the  burden  of  showing  by  evidence  the  legality  of 
the  sale  and  the  regularity  of  the  proceedings.'  So  the  recitals  of  a  tax  deed 
are  not  conclusive  evidence  of  the  facts  therein  stated,  as,  for  example,  that 


nde  in  Illinois} ;  Keefe  v.  Bfttnliall,  3  Mkcker 
(D.  C.)  S5i;  Irving  v.  Brownell,  11  III.  403; 
Sapp  V.  Morrill,  8  Kan.  677 ;  Carithers  v. 
Weaver,  7  Kan.  tio;  Shoat  v.  Walker.'e  Kan. 
65 ;  Taylor  v.  Miles,  5  Kan.  498,  7  Am.  Rep. 
556.  *See  also  Waterson  v.  Deroe,  16  Kan.  223. 

1,  OnratiTe'  Btatate  In  Hator*  of  Limitation.  — 
Meigs  V.  Roberts,  162  N.  Y.  371,  76  Am.  St. 
Rep.  3;t3. 

a.  Told  Dood  Kot  Color  udw  8pMUl  ■Mntoi. 

—  Sutton  V.  Stone,  4  Kd».  319.  See  also  Power 
V.  Kitcbing,  10  N.  Dak.  354,  88  Am.  St.  Rep. 
691  ;  Kilpatrick  v.  Sisneros,  33  Tex.  113; 
Smith  V.  Power,  23  Tex,  39 ;  Wofford  v.  Mc- 
Kinna,  23  Tex.  36,  76  Am.  Dec.  53 ;  Schleicher 
V.  Gatlin,  85  Tex.  270 ;  Gillaspie  v.  Murray,  »7 
Tex  CtT.  App.  580 ;  Alien  v.  Courtney,  24  Tex. 
Civ.  App.  86.  And  aee  infra,  thia  title.  Limita- 
tions. 

5.  0ood  Faith.  —  Bowman  v.  Wettig,  39  HL 
416;  Dalton  V.  Lucas,  63  111.  337;  Miumion  v. 
McPeak,  51  La.  Ann.  1631. 

^  Williams  v.  William  J.  Athens  Lumber 
Co.,  62  Fed.  Rep.  558 ;  Muller  v.  Mazerat,  109 
La.  116;  Giddens  v.  Mobley,  37  La.  Ann.  417. 

0.  ETUonood  by  Paymont  af  TaiM.  —  De 
Foresta  v.  Gast,  ao  Colo.'  307. 

6.  Prwnmption.  —  Taylor  v.  Hamilton,  173 
111.  392;  Bowman  v.  Wettig,  39  lit  416;  Cole- 
man V.  Billings,  89  ill.  183;  Dalton  v.  Lucaa, 
63  in.  337;  Brooks  i>.  Bn^n,  35  III.  393; 
Dickenson  v.  Breeden,  30  Ul.  379;  Jewing  v. 
Chachere,  107  La.  523. 

Qaeation  of  Tact,  —  Wright  v.  Mattison,  18 
How.  (U.  S.)  5°:  Woodward  v.  Blancbard,  16 
IH.  4M. 

TrwuirttoD  ot  Bad  Faith  Wbim  Doad  Show* 
It!  Owa  ZUtgality.  —  Bowman  v.  Wettig  39  HI- 
416.  ' 

7.  Abunoo  of  Statute  —  Bnrdoa  of  ProTing  Beg- 
alarity— Unifed  States.  —  Gage  v.  Kaufman, 
133  U.  S.  471;  Moore  v.  Brown,  11  How.  (U. 
S.)  414;  Early  v.  Doe,  16  How.  (U.  S.)  610; 
WiUiama  v.  Peyton.  4  Wheat.  (U.  S.)  77; 
Hayhew  v.  Davia,  4  UcLean  (U.  S.)  S13;  Dunn 


V.  Games,  1  McLean  (U.  S.)  311 ;  Bndford  v. 
Hall,  3<!  Fed.  Rep.  801. 
Alabama.  —  Collins  v.  Doe,  33  Ala.  91. 
California.  —  Emeric  v.   Alvarado,  90  CaL 
444. 

Georgia.  —  Johnson  v,  Phillips,  89  Ga.  s86. 
But  see  Livingston  v.  Hudson,  85  Ga.  835. 

//Ahou.  —  Skinner  v.  Ftilton,  39  lU.  484; 
Goewey  v.  Urig,  18  111.  938;  Hinman  v.  Pope, 
6  in.  131. 

Indiana.  —  Bowen  V.  Swander,  lai  Ind.  164: 
Gavin  v.  Shuman,  23  Ind.  32. 
lotaa.  —  Raybum  0.  Kuhl,  10  Iowa  92. 
Kentucky.  —  Griffin  v.  Sparks,  70  S.  W.  Rep. 
30,  34  Ky.  L.  Rep.  849  ;  Carlisle  v.  Cassady, 
(Ky.  1898)  46  S.  W.  Rep.  490;  Whipple  ». 
Earick,  93  Ky.  121;  Pryor  f.  Hard  wick.  (Ky. 
1893)  22  S.  W.  Rep.  546  ;  Jones  v.  Miracle,  93 
Ky.  639 ;  Taylor  v.  Whiting,  a  B.  Hon.  (Kj.) 
j68.  But  see  Allen  v.  Robinson,  3  Bibb  {V^.) 
326. 

Lfvitiana.  —  Rapp  v.  Lowry,  30  La.  Ann. 
1272 ;  State  v.  Herron,  29  La.  Aim.  S48; 
Reeves  v.  Towles,  to  La.  976;  Naocarrow  t. 
Weathersbee,  6  Matt.  N.  S.  (La.)  347;  Smilk 
V.  Corcoran,  7  La.  46. 

Maine.  —  Ladd  v.  Dickey,  84  BIc:  190 ;  LiUy 
V.  Mayberry,  Bo  Me.  137;  Racldiff  v.  Look. 
69  Me.  Phillips  v.  Sherman,  61  Me.  54I; 
Smith  V.  Bodfish,  27  Me.  289;  Phillips  V. 
Phillips,  40  Me.  t6o;  Worthing  v.  W^iatcr.  45 
Me.  270,  71  Am.  Dec.  S43;  Weacott  v.  Mc- 
Donald, 22  Me.  402;  Howe  v.  Ruasdl,  S6  He. 
115. 

Maryland.— Polk  v.  Rose,  25  Md.  i53<  ^ 
Am.  Dec  773;  Alexander  v.  Walter,  8  Gin 
(Md.)  340. 

Massachnsetts.  —  Btirke  v.  Burke,  170  Mask. 
499;  Alvord  t>.  Collin,  ao  Pick.  (Mass.)  4t^ 

Michigan. — Norris  t>.  Hall,  124  Mich.  17^: 
Farmers',  etc..  Bank  v.  Bronsoo,  14  Micfa.  iSt: 
Scott  V.  Detroit  Young  Men's  Soc..  i  Doogl. 
(Mich.)  119;  Latimer  v.  Lovett,  s  DoagL 
(Mich.)  204;  Ives  v.  Kimball,  i  Mich.  308. 
liissiMsipfi.  ~^  Ferrill  v.  Dickcrson.  63  Utm. 
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the  sale  was  in  fact  made  at  the  time  and  place  appointed,*  and  the  deed  itself 

is  not  admissible  in  evidence  when  not  accompanied  with  evidence  of  the  essen- 
tials of  its  validity  or  when  not  shown  to  have  been  made  in  pursuance  of 
lawful  authority.'  Thus,  notice,  judgment,  and  precept  must  be  shown,*  and 
the  judgment  recited  in  the  deed  must  correspond  to  that  read  in  evidence.^ 
Btdul  by  Ottflw  «r  His  Own  Acta.  —  Though  the  general  rule  is  applied  without 
reference  to  the  question  to  whose  adta  the  recitals  in  the  deed  refer,  there 
appears  to  be  an  implication  in  several  caaes  that  such  recitals  are  prima  facie 


310 ;  French  v.  L«dd,  57  Uiss.  478;  Ojincr  v. 
Cimeron,  55  Mist.  59^ ;  Dctjarnett  v.  Hiynei,  33 
Mias.  600. 

Missouri.  —  Moreau  v.  Detchemendy,  41  Mo. 
431  ;  Bosworth  v.  Brran,  14  Mo.  575. 

New  Hampshire,  —  Wellt  v.  Jackson  Iron 
Mfg.  Co..  48  N.  H.  491 :  Harvey  v.  Mitchell,  31 

N.  H.  575. 

New  J  erst  J.  —  Hopper  v.  Halloon,  16  N.  J. 

£q.  3^3. 

Naw  York.  —  Brown  v.  Goodwin,  75  N.  Y. 
409;  Beekman  v.  Bigham,  5  N.  Y.  366;  Jack- 
son V.  Roberts,  11  Weod.  (N.  Y.)  422;  Jack- 
son V.  Sbepard,  7  Cow.  (N.  Y.)  88,  17  Am.  Dec 
Soa;  Hoyt  v.  Dillon,  19  Barb.  (N.  Y.)  644; 
Leggett  V.  Rogers,  9  Barb.  (N.  Y.)  406;  Varick 
V.  Tallman.  2  Barb.  (N.  Y.)  113;  Jackson  v. 
Esty,  7  Wend.  (N.  Y.)  148;  Sharp  v.  Speir,  4 
HUl  (N.  Y.)  76.  See  also  HiU  v.  Draper,  10 
Barb.  (N.  Y.)  454. 

North  Carolina,  —  Eastern  Land  Lumber 
etc.,  Co.  f.  State  Board  of  Education,  loi  N. 
Car.  35 ;  Fox  v.  Stafford,  90  K.  C^r.  396 ; 
Worth  V.  Simmons,  121  N.  Car.  357;  Jordan  v. 
Rouse,  I  Jones  L.  (46  N.  Car.)  119;  Love  v. 
Gates,  4  Dev.  &  B.  L.  (30  N.  Car.)  363; 
Pentland  v.  Stewart,  4  Dev.  ft  B.  L.  (30  N. 
Car.)  386. 

Ohio.  —  Thompson  V.  Gotham,  9  Ohio  170; 
Holt  V.  Hemphill,  3  Ohio  332. 

Oregon.  —  Bays  v.  Tnilson,  25  Oregon  109. 

Pennsylvania.  —  Rockland,  etc,  Coal,  etc., 
Co.  V.  McCalmont,  72  Pa.  St  321;  Johnston  v. 
Jackson,  70  Pa.  St.  164;  Emery  v.  Harrison, 
13  Pa.  St.  317;  Wheeler  v.  Winn,  S3  Pa.  St. 
133.  91  Am.  Dec  18$;  Troutman  v.  May,  33  Pa. 
St  455;  Cram  V.  Burke,  25  Pa.  St.  377;  Foust 
V.  Ross,  I  W.  &  S.  (Pa.)  501 ;  Huston  v.  Poster, 
1  Watts  (Pa.)  477 ;  Foster  v.  McDivit,  9  Watts 
(Pa.)  341  ;  Shearer  v.  Woodbum,  10  Pa.  St. 
511 ;  Dikeman  v.  Parrish,  6  Pa.  St.  210,  47  Am. 
Dec.  455  :  Blair  v.  Caldwell,  3  Yeates  (Pa.) 
3S4. 

South  Carolina.  —  State  v.  Thompson,  18  S. 
Car.  538. 

Texas.  —  Bartley  v.  Harris,  70  Tex.  181; 
Calder  v.  Ramsey,  66  Tex.  218;  Boyd  V.  Miller, 
32  Tex,  Civ.  App.  165. 

Vtak.  —  Asper  v.  Moon,  24  Utah  341;  Olseo 
V,  Bagley,  10  Utah  493, 

Vermont. —  Downer  v.  Tarbel],  61  Vt.  530  j 
Townsend  f.  Downer,  32  Vt.  183 ;  May  ». 
.Wright,  17  Vt  97,  42  Am.  Dec  481;  Reed  v. 
Field,  15  Vt.  673;  Bellows  v.  Elliot,  la  Vt 
569;  Hall  V.  Collins,  4  Vt  316. 

Virginia.  —  Robinett  v.  Preston,  4  Gratt. 
(Va.)  141 ;  Nalle  v.  Feowick.  4  Rand.  (Va.) 
58s ;  Christy  Minor,  4  Munf.  (Va.)  431 ; 
Chapman  v.  Doe,  3  I-eigh  (Va.)  329. 

t%\  as  Agalut  ft  X«re  Trawam  a  tax  deed 


it  prima  facie  evidence.  Stille  v.  SfauU,  41  La. 
Ann.  816;  Smith  v.  Bodfish,  37  Me.  389;  De- 
jarnett  v.  Haynes,  23  Miss.  600;  Thompson  v. 
Burhans,  61  Barb.  (N.  Y.)  260;  Troutman  v. 
May,  33  Pa.  St.  455 ;  Foust  v.  Roes,  i  W.  &  S. 
(Pa.)  501 ;  Foster  v.  McDivit.  9  WatU  (Pa.) 
344;  Dikeman  v.  Parriih.  6  Pa.  St  310,  47 
Am.  Dec  455. 

1.  Seed  Hot  OoboIuItc.  Longfellow  v. 
Quimby,  33  Me.  457- 

1  ludvlHlbW  Wlthont  BridmM  of  ADthorlty. 
—  Shearer  v.  Corbfn,  i  McCrary  (U.  S.)  307; 
Dukes  V,  Rowley,  24  III.  321 ;  Madland  v.  Ben- 
land,  34  Minn.  373;  Houston  v.  Washington, 
16  Tex.  Civ.  App.  504;  Earle  v.  Henrietta,  91 
Tex.  301;  Hobbs  v.  Shumates,  11  Gratt.  (Va.) 
516;  Flanagan  v.  Grimmet,  10  Gratt.  (Va.) 
421 ;  Rockbold  V.  Barnes.  3  Rand.  (Va.)  473. 
See  also  Carlisle  v.  Longworth.  5  Ohio  369: 
Jones  V.  Devore,  8  Ohio  St  430,  constraing  a 
statutory  pnnririon  making  the  deed  evidence 
for  certain  purposes;  Delaroderic  v.  Hillen,  28 
La.  Ann.  537. 

8.  United  States.  —  Little  i>.  Hemdon,  10 
Wall.  (U.  S.)  26. 

Arkansas.  —  Bettison  v.  Budd,  17  Ark.  546, 
65  Am,  Dec  443. 

CaKfomia.  —  People  v.  Doe.  31  Cat  330. 

Gwrgta.  —  ShacUeford  v.  Hooper,  65  (xO. 
366. 

Illinois.  —  Gilbreath  v.  Dilday,  153  III.  307; 
Perry  v.  Burton,  126  111.  599;  Eagan  V.  Con- 
nelly, 107  lU.  458 ;  Gage  v.  Caraber,  125  III. 
447;  Gage  V.  Lightburn,  93  111.  348;  Cotting- 
liam  V.  Springer.  88  111.  go ;  Williams  v.  Under- 
bill. 58  111.  137:  Buck  V.  Delafield,  53  111.  3'; 
Wilding  V.  Homer,  50  III.  50;  Elston  v.  Ken- 
nicott,  46  III.  187;  Holbrook  v.  Dickinson,  46 
III.  285;  Dukes  V.  Rowley,  24  111.  310;  Baily 
V.  Doolittle,  24  III.  577 ;  Spellman  v.  Curtenius, 
12  III.  409;  Atkins  V.  Htnman,  7  111.  437;  Hin- 
man  v.  Pope,  6  111.  131.  But  see  Ransom  v. 
Henderson,  114  III.  528,  as  to  the  prima  facie 
effect  of  a  deed  without  showing  a  precept 
under  the  Illinois  Act  of  1879. 

Indiana.  —  Burt  v.  Hasselman,  139  lad.  196; 
Parker  v.  Smith,  4  Blackf.  (Ind.)  70. 

Kentucky.  —  Terry  v.  Bleight,  )  T.  B.  Mon. 
(Ky.)  370,  16  Am.  Dec.  loi. 

Nevada.  —  Bolan  v.  Bolan,  4  Nev.  150. 

Texas.  —  Houssels  v.  Taylor,  24  Tex.  Civ. 
App.  72,  holding  that  the  statute  lAaking.the 
tax  deed  to  vest  a  good  and  perfect_title,  etc.. 
subject  to  be  impeached  only  for  actual  fraud 
did  not  relieve  the  defendatit  in  an  action  of 
trespass  to  try  title  of  the  necessity  of  show- 
ing order  of  sale. 

Virginia.  —  Miller  v.  Williams,  15  Gtatt. 
(Va.)  213. 

4.  Pitkiu  V,  y»w,  13  111.  251. 
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evidence  as  to  the  acts  of  the  officers  making  them,*  and  it  has  been  in  effect 
expressly  so  held.' 

forljdioUoiua  iMbeto  may  be  shown  by  the  owner,'  even  under  statutes 
making  the  deed  conclusive  evidence  in  other  Kspects.^ 

Vnooiiititatloiua  Statoto  DMlarlag  Deid  te  B«  Oeadutn  JEridraM.  —  If  a  statute  declar- 
ing a  deed  to  be  conclusive  evidence  in  certain  particulars  is  unconstitutional 
and  void  the  deed  is  not  even  prima  facie  evidence,  and  those  things  as  to 
which  the  statute  attempted  to  make  the  deed  conclusive  evidence  must 
then  be  proved.' 

After  %  Long  upM  of  TliBO}  and  especially  where  the  owner  has  acquiesced 
during  such  period,  the  courts  will  indulge  a  presumption  in  favor  of  the 
validity  of  the  tax  proceedings.* 

(2)  Under  Statutory  Provisions  —  (a)  Prima  Faoit  Erldonoo — aa.  ImGbmbmu  — 

By  statutes  in  most  jurisdictions  the  common-law  rule  has  been  modified  to 
the  extent  that  a  tax  deed  regular  on  its  face  '  is  prima  facie  evidence  of  the 
recitals  therein  contained  or  of  the  regularity  of  antecedent  proceedings, 
imposing  upon  the  party  claiming  against  it  the  burden  of  showing  any 
irregularity  to  defeat  it;*  and  it  has  been  held  that  under  such  a  statutory 


1.  Beoftal  by  Offloer  of  Eii  Own  Aoto. —  Smith 
V.  Corcoran,  7  La.  46 ;  Hall  v.  Collins,  4  Vt. 
316.  But  see  Powell  v.  Brown,  1  Tyler  (Vt.) 
285,  distinguishing  between  a  deed  by  a  col- 
lector of  taxes  assessed  by  the  state  and  a  deed 
by  the  collector  of  a  proprietor's  tax;  Parker 
V.  Bixby,  a  Tyler  (Vt)  466. 

8.  Shackleford  v.  Hooper,  65  Ga.  366;  Mor- 
ton V.  Waring,  18  B.  Mon,  (Ky.)  72. 

3.  Owner  Kay  Show  Jnrladifltionsl  Maotl.— 
Simpson  v.  Meyers,  197  Pa.  St.  533. 

4.  See  infra,  this  subsection,  Under  Statutory 
Provisions  —  Conclusive  Evidenc*  —  Irregular- 
ilies  and  Jurisdictional  Defects, 

6.  Told  Itatnto  KaUDff  Doed  Eridtnoe.  —  Doe 
z:  Minge,  56  Ala.  123;  Stoudenmire  v.  Brown, 
48  Ala.  699 ;  McCready  v.  Sexton,  39  Iowa  356, 
4  Am.  Rep.  214. 

6.  Franunptlon  from  Laptt  of  Tim*.  —  Lasher 
V.  McCreery,  66  Fed.  Rep.  834 ;  Sheafer  v. 
Mitchell,  109  Tenn.  181 ;  Lennig  v.  White, 
(Va.  1894)  ao  S.  £■  Rep.  831. 

Anoiant  Dood  Aoeompanied  with  PoMOirion. — 
McAllister  v.  Shaw,  69  Me.  348 ;  Worthing  v. 
Webster,  45  Me.  270,  71  Am.  Dec.  S43- 

7.  Dood  Bognlar  on  lU  Faoo.  —  Taylor  v. 
Winona,  etc.,  R.  Co.,  45  Minn.  66;  Cogel  r. 
Raph,  34  Minn.  194.  See  alio  Madland  v. 
Benland,  24  Minn.  373. 

Duo  Exeeatlon  and  Aoknowledgmont  Neeoosary. 
—  Mundee  v.  Freeman,  33  Fla.  539 ;  Winstan- 
ley  V.  Mcacham,  58  111.  97;  (hbe  v.  Root,  93 
Ind.  356;  Sprague  v.  Pitt,  McCahon  (Kan.) 
212;  Dunn  V.  Snell,  74  Me.  aa;  Sheehy  v. 
Hinds,  37  Minn,  259;  Day  v.  Day,  59  Miss. 

Dalton  V.  Fenn,  40  Mo.  109;  Stierlin  v. 
Daley,  37  Mo.  483;  Sutton  v.  Stone,  4  Neb.  319; 
Richardson  v.  Dorr,  5  Vt.  9;  Putney  v.  Cutler, 
54  Wis.  66. 

Jodioial  Kotloo  will  be  taken  of  the  fact  that 
the  person  executing  the  deed  was  tax  collector 
at  the  time  of  execution.  Wetherbee  v.  Dunn, 
32  Cal.  106.  Aiid  see  generally  the  title  Judi- 
cial Notice,  toI.  17,  p.  916  et  seq. 

8.  Prima  Fade  ETidenoe  of  Recitals  an4  Ante- 
oedent  ProoeedinifS  —  United  States.  —  Gage  v. 
Kaufman,  133  U.  S.  471 ;  Thomas  v.  Lawoon, 
91  Hot.  (Ui  S.)  331 :  Webb  v.  Den,  17  How. 


(U.  S.)  576;  Pillow  V.  Roberts,  13  How.  (U. 
S.)  472;  Ogden  t>.  Saunders,  13  Wheat.  (U.  S.) 
213;  Williams  v.  KirUand,  13  Wall.  (U.  S.) 
310;  Lamb  v.  Gillett,  6  McLean  (U.  S.)  3^5: 
Overman  v.  Parker,  Hempst.  (U.  S.)  $93; 
Tilton  v.  Oregon  Cent.  Military  Road  Co.,  3 
Sawy.  (U.  S.)  32 ;  Huntington  v.  Central  Pac 
R.  Co.,  3  Sawy.  (U.  S.)  513. 

Alabama.  —  Lassitter  v.  Lee,  68  Ala.  287; 
Stoudenmire  v.  Brown,  57  Ala.  481 ;  Riddle  v. 
Messer,  84  Ala.  336. 

Arkansas.  —  Alexander  v.  Bridgford,  59  Ark. 
195;  Scott  V.  Mills,  49  Ark.  266;  Thornton  v. 
Smith,  36  Ark.  508;  Merrick  v.  Hutt,  15  Ark. 
331;  Biscoe  V.  Coulter,  18  Ark.  423;  Bonnell 
V.  Roane,  20  Ark.  114;  Hunt  v.  McFadgen,  20 
Ark.  277 ;  Twombly  v.  Kimbroug^,  24  Ark.  439  \ 
Thweatt  v.  Black,  30  Ark.  732;  Cairo,  etc.  R. 
Co.  V.  Parks,  33  Ark.  147;  Steadman  v.  Phnt- 
ers'  Bank,  7  Ark.  426. 

California.  —  Klumpke  v.  Baker,  131  CaL  80; 
Rollins  V.  Wright.  93  Cal.  395;  Wetherbee  v. 
Dunn,  32  CaL  106;  O'Grac^  v.  Bamhisel,  23 
Cal.  287 ;  Norris  v.  Russell.  5  Cal.  249. 

Colorado.  —  Duggan  v.  McCuIlough,  27  Cola 
43 ;  U.  S.  Security,  etc.,  Co.  v.  Wolfe.  27  Cbto. 
218;  Waddingham  v.  Dickson,  17  Colo.  223. 

Florida.  —  Stieff  v.  Hartwell,  35  Fla.  606 ; 
Mundee  v.  Freeman,  23  Fla.  539 ;  Paul  v.  Fries, 
18  Fla.  573. 

Idaho,  —  Co-operative  Sav.,  etc..  Assoc.  v. 
.  Green,  5  Idaho  660. 

Illinois.  —  Taylor  v.  Wright,  121  III.  455; 
Bnrbank  v.  People,  90  111.  555 ;  Roby  v.  Chi- 
cago, 64  111.  447;  Townsend  V.  Radclifle,  63  III- 
11;  Sullivan  f.  Oneida,  61  III.  247;  Illinois 
Cent.  R.  Co.  v.  Phillips,  55  111.  194;  Irving  v. 
Brownell,  1 1  111.  402 ;  Graves  v.  Bhien,  1 1  III. 
43 1  ;  Job  V.  Tebbetts,  ro  III.  376:  Rhinehart  v. 
Schuyler,  7  III.  473 ;  Vance  v.  Schuyler,  6  IH. 
160;  Messinger  v.  Gmaam,  6  III.  631. 

Indiana.  —  Richard  v.  Carrie,  145  Ind.  49; 
Wilson  V.  Carrico,  155  Ind.  570;  Doren  v. 
Lupton,  IS4  Ind.  396 ;  Scarry  f.  Lewis,  133  Ind. 
96;  Wines  v.  Woods,  109  Ind.  291;  Doe  «. 
Himelick,  4  Blackf.  (Ind.)  494;  Hearick  r.  Doe, 
4  Ind.  164. 

/onm,  —  Chicago,  etc,  R.  Co.  v.  Hemenwsr, 
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provision  tax  deeds  carry  a  presumption  in  their  favor  which  must  be  accepted 
and  to  which  full  effect  must  be  given  iji  the  absence  of  evidence  to  the 
contrary.* 

^iU«d  to  OonitnutlM  lAngoftgo.  —  This  presumption  in  the  case  of  a  tax 
deed  which  is  open  to  construction  is  applied  to  the  language  used,  to  give 


117  Iowa  596;  Chicago,  etc.,  R.  Co.  v.  Kelley, 
105  Iowa  106 ;  Soulnip  v.  Union  IiiTest.  Co.,  84 
Iowa  448,  35  Am.  St.  Rep.  317;  Fuller  v.  Arm- 
stTong,  S3  Iowa  683  ;  Genther  v.  Fuller,  36  Iowa 
604;  Clark  V.  Connor.  38  Iowa  311;  Fitch  v. 
Casey,  3  Greene  (Iowa)  300. 

Kansas.  —  Smith  v,  Hobbs,  49  Kan.  800 ; 
City  R.  Co.  V.  Chesney,  30  Kan.  199 ;  Ide  v. 
Finneran,  29  Kan.  569;  Young  v.  Rheinecher, 
35  Kan.  366 ;  Gardenhire  v.  Mitchell,  31  Kan. 
87;  McCauslin  v.  McGuirc,  14  Kan.  234;  Hob- 
son  V.  Dutton,  9  Kan.  477 ;  Bowman  v.  Cock- 
rill,  6  Kan.  311;  Sprague  v.  Pitt,  McCahoo 
(Kan.)  a  I  a. 

Kenlueky,  —  (Sriffin  v.  Sparks,  70  S.  W.  Rep. 
30,  34  Ky.  L.  Rep.  849 ;  Metcalfe  v.  Common- 
wealth Land,  etc.,  Co.,  68  S.  W.  Rep.  100,  24 
Ky.  L.  Rep.  527;  Oldhams  v.  Jones,  5  B.  Mon. 
(Ky.)  4S8;  Terry  v.  Bleight.  3  T.  B.  Mon 
(Ky.)  271,  16  Am.  Dec.  loi;  Graves  ».  Hayden, 
a  Utt.  (Ky.)  61. 

Louisiana.  —  Muller  v.  Mazerat,  109  La.  iiti; 
Tensas  Delta  Land  Co.  v.  Sholars,  105  La.  357; 
State  V.  Herron,  39  La.  Ann.  S49;  Winter  v. 
Atkinson,  38  La.  Ann.  650 ;  Coco  v.  THienman, 
as  La.  Ann.  236. 

Maine. — ■Orono  p.  Veasie,  57  Me.  517;  Free- 
man V.  Thayer,  33  Me.  76;  Falle  v.  Wads- 
worth,  23  Me.  553. 

Maryland. —  Young  v.  Ward,  88  Md.  413. 

'Massachusetts.  —  Holmes  v.  Hunt,  133  Mass. 
505,  33  Am.  Rep.  381 ;  Kendall  v.  Kingston,  5 
Mass.  534;  Com.  v.  Thurlow,  24  Pick.  (Mass.) 
374- 

Michigan.  —  Anderson  v.  Besser,  (Mtch. 
1902)  91  N.  W.  Rep.  737  (evidence  of  good 
faith,  in  trover  by  owner  for  timber  cut) ; 
Beard  v.  Sharrick,  67  Mich.  331 ;  Stockle  v. 
Silsbee,  41  Mich.  615;  Groesbeck  v.  Seeley,  13 
Mich.  329;  Wright  v.  Dunham,  13  Mich.  414; 
Palmer  v.  Rich,  la  Mich.  414. 

Minnesota.  —  Taylor  v.  'V^nona,  etc.,  R.  Co.. 
45  Minn.  66 ;  Madland  v.  Benland,  >4  Blinn. 
373 ;  Broughton  v.  Sherman,  ai  Minn.  431 ; 
Baker  v.  Kelley,  11  Minn.  480. 

Mississippi.  —  Herndon  v.  Mayfield,  79  Miss. 
533 ;  Lochte  v.  Austin,  69  Miss.  371 ;  Hardie  v. 
Chrisman,  -60  Miss.  671 ;  Greene  v.  Williams, 
58  Miss.  753 ;  Beirne  v.  Burdett,  53  Miss.  79s ; 
Ray  V.  Mtirdock,  36  Miss.  693 ;  Meeks  v.  What- 
ley,  48  Miss.  337 ;  Virden  v.  Bowers,  SS  Miss, 
1 ;  Minor  v.  Nat<ihez,  4  Smed.  &  M.  (Miss.) 
602,  43  Am.  Dec.  488 ;  Burroughs  v.  Vance,  75 
Miss.  696:  Mixon  v.  Oevenger,  74  Miss.  67. 

Missouri.  —  State  v.  Richardson,  31  Mo.  430; 
Morton  v.  Reeds,  6  Mo.  74. 

New  Jersey.  —  Doremus  v.  Cameron,  49  N.  J. 
Eq.  I ;  Woodbridge  Tp.  v.  Allen,  43  N.  J.  L. 
a6a. 

New  Fort.  —  Colman  v.  Shattuck,  63  N.  Y. 
348 ;  Rathbone  v.  Hooney,  58  N.  Y.  463 ;  Forbes 
p.  Halsey,  26  N.  Y.  53 ;  Brown  v.  Allen.  $7 
Hun  (N.  Y.)  219;  Curtiss  v.  Follett,  15  Barb. 
(N.  Y.)  337;  Jackson  v.  Shepard,  7  Cow.  (N. 
Y.)  88,  17  Am.  Dec.  502. 

vj  C  of  L.—  6a  47; 


North  Carolina.  —  Doe  v.  Lucqr.  i  Murph. 
(5  N.  Car.)  311. 

North  Dakota.  —  Lee  v.  Crawford,  10  N. 
Dak.  48a. 

Ohio.  —  Rhodes  v.  Gunn,  3$  Ohio  St.  387; 
Woodward  v.  Sloan,  37  Ohio  St  593 ;  Stanbery 
r.  Sillon,  13  Ohio  St.  571 ;  Jones  v.  Devore,  8 
Ohio  St.  430 ;  Carlisle  v.  Longworth,  5  Ohio 
369;  Tumey  v.  Yeoman,  14  Ohio  217. 

Oregon.  —  Brentano  v.  Brentano,  41  Oregon 
is;  Strode  v.  Washer,  17  Oregon  50. 

Pennsylvania.  —  Coxe  v.  Deringer,  78  Pa.  St. 
271,  82  Pa.  St.  336:  Lee  v.  Jeddo  Coal  Co.,  84 
Pa.  St.  74;  Deringer  v.  Coxe,  (Pa.)  1887)  10 
AU.  Rep.  413. 

South  Carolina.  —  Wilson  v.  C^trell,  40  S. 
Car.  114;  Bull  v.  Kirk,  37  S.  Car.  395;  State  v. 
Thompson,  18  S.  Car.  S38. 

Tennessee.  —  Sheafer  v.  Mitchell,  109  Tenn. 
181;  Randolph  v.  Metcalf,  6  Coldw.  (Tenn.) 
400 ;  Thompson  v.  Lawrence,  2  Baxt.  (Tenn.) 
415.  Compare  Allen  v,  Dayton  Hotel  Co.,  95 
Tenn.  480. 

Texas.  —  Earle  v.  Henrietta.  (Tex.  Civ.  App. 
1897)  41  S.  W.  Rep.  737. 

Virginia.  —  Flanagan  v.  Grinunet,  10  Gratt 
(Va.)  4ai. 

IVashington. —  Ward  v.  Hoggins,  7  Wash. 
617. 

yyesi  Virginia.  —  DeqoaHe  v.  Harris,  16  W. 

Va.  354- 

Wisconsin.  — Uotaon  v.  Wetfaetty,  88  Wis. 
324;  Hiles  V.  Cate,  75  Wis.  91;  Bemis  v. 
Weege,  67  Wis.  43s ;  Marshall  c  Benson,  48 
Wis.  558;  Hart  v.  Smith,  44  Wis.  aas;  Stewart 
V.  McSweeney,  14  Wis.  468. 

Bttbseqnent  Spedal  Authority  to  Convey.  — 
Where  the  deed  is  to  the  county  it  is  not  evi- 
dence in  pursuance  of  a  special  authority  to 
convey  the  title  acquired  hy  the  county.  Bemis 
V.  Weege,  67  Wis  435. 

Bnffldmt  Evidenoe  Xaani  Trlma  Fade  Ivldeiiea. 
—  Martin  v.  Barbour,  140  U.  S.  634;  Thomas  v. 
Lawson,  21  How.  (U.  S.)  331 ;  Parker  v.  Over- 
man, 18  How.  (U,  S.)  137;  Pillow  V,  Roberts, 
13  How.  (U.  S.)  473;  Scott  V.  Mills.  49  Ark. 
366;  Bonnell  v.  Roane,  20  Ark.  114;  Merri<Jc  v. 
Hutt,  15  Ark.  331. 

Seed  Admissibls  Notwithstanding  Tacts  Bet  np 
to  Dsftet  It.  —  Oane  v.  Reeder,  35  Mich.  303 ; 
Oilman  tf.  Riopelle.  18  Mich.  145. 

Where  Both  Parties  in  Rjectment  Claim  sBder 
Taxlteeds,  the  later  deed,  if  not  impeached,  will 
prevail.    Brown  v.  Castetlaw,  33  Fla.  204. 

Deed  Svldenoe  to  Sanport  Plea  of  limitation.  — 
Schleicher  v.  Gatlin,  85  Tex.  270 ;  Gillaspie  v. 
Murray,  27  Tex.  Gv.  App.  s8o ;  Villareal  v. 
McLauRhtin.  (Tex.  Civ.  App.  1901)  62  S.  W. 
Rep.  98.  See  also  supra,  this  subsection,  As 
Colnr  of  TWe. 

k  Beeil  Thffth  TTas  Been  fUt  Aside  has  no  fur> 
tlier  evidential  force.  O'Neil  v.  Tyler.  3  N. 
Halt.  47.  See  also  Nowlen  v.  Hall.  laS  Mich. 
27.1. 

1.  Stroebel  v.  Seeger,  49  La.  Ann  16. 
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to  it  the  nwaning  w^k  wHl  ufdvold  ratbei  than  avoid  the  sale.* 

8tttitt«  OoaitltiitldBA Statutes  maicia^  tb«  tax  dceA  prima /mere  cvkdencs 
have  been  uniformly  upheld  as  constitutional.* 

QditeUarBMdfr«ttemiN«laVn!aMi&-^The  tax  deed  being prtmn Jaeittvu 
dencer  of  a  good  titk,  a  qaitclaim  deed  from  the  grantee  therein  vests  the 
same  kind  of  a  title.' 

6S.  Effect  OvaRcoM*  at  Evidencb.  —  It  is  of  course,  entirely  competent  to 
introduce  evidence  to  rebut  the  prima  facie  character  of  the  deed,  and  when 
evidence,  sufficient  for  this  purposcr  is  introduced  the  burden  is  thrown  upoa 
the  party  claimiffg'  under  ft  to  sustain  it  by  proof  as  at  common  law.* 

(If)  OtMlulT*  BHdMiM  —  ma.  In  Gshuuil.  —  Some  of  the  statutes  go  even  further 
than  those  making  the  tax  deedtf  prima  facie  evidence,  and  provide  that  such 
a  deed  shall  be  conclasfve  evidenrce  of  its  recitals'  or  of  the  regnlarity  of  the 
sale  and  certain  of  the  proceedings  leading  thereto.* 


t.  OsDitraetioii  of  lanfuye. — Cane  ».  Hem- 
don,  107  La.  591. 

%.  ftlataWf  Conftftatloiiml-'I/fnW  Statas.— 
Marx  V.  Haothorn,  148  U.  S.  173;  PHTow  v. 
Roberts,  13  How.  (U.  S.)  4/*- 

AliAama,  ^twiAtamitc  v.  Browt,  48  Ahu 
699* 

CaKfofnia.  —  Oarke  v.  Head,  tox  CaL  516. 
Fowa. — -Allen  v.  ArniBtluug,  16  lowt  508. 
Miehigm. -—GToea>ede  v.  Se«ley,  13  lEA. 

Mississippi.  —  Beldier  v.  Mhoon,  47  Was. 

fir  J. 

Missouri,  —  Cook  v,  Haefclemann,  45  Ifo. 
3if;  Abbott  V.  Lindmhowet.  42  Mo.  i6;t. 

Nno  York.  — Hand  v.  Ballou,  13  N.  V.  S4<; 
Oswego  Cotffttf  V.  Be«B,  S3  Htm  (N.  Y.)  638, 
6  N.  Y.  Supp.  934;  White  v.  Wheeler,  51  Hwf 
<N.  Y.)  i  Hiekdx  Talliuit.  38  Batb.  (N. 
Y.>  608. 

North  Carohno.  —  KtOf  V.  Cnig,  s  Ired.  L. 
(37  N.  Car.)  (29. 

.  Pennsylvania.  —  HcCiU  «.  Loflaier,  4  Wlttti 
(P«.)  351- 

drcimo.  — Nalle  ».  Femric^  4  RUll  (Va.> 
Sdl.  _ 

ffofAjfiffm.  —  State  Whittlesey,  17  WiMk. 
447. 

Wisconsin.  —  Delaplstbie  v.  Cdofc,  7  Wit.  44 ; 
Smith  v.  Qeveland,  17  V^.  SS6;  Lumaden  v. 
Cross,  10  Wis.  rfla. 

8.  Qidtolalm  from  erwM  —  WUaoif  *.  C»i- 
lico,  155  Ind.  570. 

4,  (hnooma  Srldsnoe— >  C/Wtfed  — 
West  V.  Duncan.  4a  Fed.  Rep.  430. 

Arkansas.  — HidKmati  if.  Kempner,  3S  Aft. 
505;  Cairo,  etc.,  R.  Co.  v.  Parks,  33  Ark.  131, 

California.  —  I)aly  o.  Ah  Goon,  64  Cal.  Jla; 
Ran  V.  Theisen,  61  Cat.  5^>  Roberts  tr.  Chtm 
Tin  Pen,  33  Cal.  359. 

towa.  —  Latbrop  V.  Howley,  50  loitrt  39; 
Rayburo  c.  Kuhl,  to  Iowa  93;  Lafaby  V.  Reid, 
3  Greene  (Iowa)  419. 

Lomstana. — Tensas  Delta  tvod  Co.  v.  Sko- 
tars,  105  La.  3S7 ;  Hickman  v.  Dawson,  33  La. 
Ann.  438. 

Mississippi.  —  National  Bank  of  Republic  v. 
Louisville,  etc.,  R.  Co.,  7^  Miss.  447. 

Missouri.  —  Abbott  v.  Doling,  49  Mo.  30i ; 
LafRC  V.  Fisher.  49  Ho.  307. 

Ntva  Kork.— johnson  v.  Elwood,  53  N.  Y. 
431. 

TfNMJWf.— Randolph  v.  Hetcalf,  6  Coldw. 
(Tenn.)  400. 


^(fcofuiff.  —  Jarvia  v.  Silliman,  ai  Wis.  599. 
Xrldenoe  lusoffldant  to  OTflrDomo.  —  Mod  dee 

V.  Freeman,  23  Fla.  539 ;  Barrett  v.  Kevane,  too 
Iowa  «53;  Early  v.  Whittingbam.  43  Iowa  162; 
Mixon  V.  Clevenger,  74  Miss.  67;  Lee  ».  New- 
land,  164  Pa.  St.  360.  See  also  Lathrop  v. 
iMrfn,  96  lawn  713. 

Pflttut  Tsols  PrssDnptlon  Oiwoimm,  —  Patrick 
V.  Davis,  1$  Art.  363;  Easton  v.  Sareiy.  44 
Iowa  65s ;  Fenton  v.  Way,  40  Iowa  196 ;  Long 
V.  Burnett,  13  Iowa  38,  81  Am.  Dec.  420;  Par- 
sons v.  Parker,  80  Han  (N.  T.)  281  (as  to  tax 
lease)  ;  Peebles  v.  Taylor,  izi  N.  Car.  38;  Lee 
V.  Crawford,  10  N.  Dak.  483;  Harris  v.  Harscb, 
39  Oregon  562 ;  Brentano  v.  firentano.  41 
OrMon  IS ;  fiaer  v.  Choir,  7  Waafa.  631;  Oitoo 
V.  noonan,  35  Wis.  67a. 

S.  OoneloslTe  Evldsnos  of  iMlesll'.  —  Jenkins 
V,  BfcTigue.  33  Fed.  Rep.  148;  Klnmpke  v. 
Baker.  131  Cal.  80  ;  Bell  v.  Coats.  54-Mis3.  538; 
DoremtM  v.  Cameron,  49  N.  J.  Eq.  i ;  Wdli  r. 
Johnston,  55  N.  Y.  App.  Div.  484,  afhrmed  »7» 
N.  Y.  324  ;  Bennett  v.  Kovarick,  (Supm.  Ct.  Tr. 
T.)  33  Misc.  (N.  Y.)  73.  aHirmed  44  N.  Y.Ani. 
Dhr.  639;  EoBtiB  v.  Henrietta,  91  Tea.  335; 
Coosins  V.  Alien,  38  ^ffia.  333. 

Bnle  AppUflBble  mkere  Title  Is  b  ten.— 
Woodbri(^  Tp.  V.  Allen,  43  N.  J.  L.  363. 

A  Baeond  Deed  Alter  AppUoatlon:  to  S«hMB, 
curing  defects  in  the  origfaial  deed  wbicb  ren- 
dered H  unavailable  under  the  statote,  cannot 
be  gfren  ia  evidence;  Vestid  v.  Morris,  ■■ 
WaA.  4S'- 

flovsnnunt  TiMitoi  -*~  Aa  guf  eiuuieui  lands 
eamiet  be  taxed  by  the  state,  one  holdhig  a 
govern  in  ent  title  may  set  it  np  against  any  (ax 
sale  which  took  place  while  the  title  was  in  tbe 
government,  notwitbstanding  a  statutory  pro- 
vision that  a  (ax  deed  shall  be  conchisne  evi- 
dence of  title  except  against  fraud,  etc.  Wrigkt 
V.  Cradlebauffh.  3  Kev.  341. 

Walvar  by  fltfinlntfoB.  —  Tracy  r.  Retd,  3* 
Fed.  Rep.  €9- 

9.  Conidoalvs  as  tb  Kegnlarltyof  PmeosAsm — 
United  States.  —  Callanan  v.  Huiiey,  93  U.  S. 
387. 

Calif omia.  —  Haaren  v.  H^,  97  OA.  44$: 
Brady  v.  Dowden.  59  Cal.  51. 

Iowa.  —  Bullis  V.  Marsh,  56  Iowa  747; 
Chandler  v.  Keiter,  44  Towa  371 ;  Phelps  v. 
Meade,  41  Towa  470:  Sibley  v.  Bullis.  40  lows 
439;  Martin  V.  Cole.  38  Iowa  141;  Madaon  r. 
Sexton,  37  Iowa  sfia;  Clark  v.  Thompson,  37 
Iowa  536;  Smith  v.  Easton,  37  Iowa  584; 


VolnmeXXVIl. 


Digitized  by 


Google 


TAX  TITLES. 


ib.  How  Fak  Enpokckd  —  (on)  Irr^uhrities  and  JuritdicHgnal  DefeeU,  —  Such  Statutes 

are  enforced  as  constitutional  in  so  far  as  they  cure  mere  irregularities,'  but 
as  to  matters  which  are  jurisdictional  and  go  to  the  want  of  power  a  tax  deed 
cannot  be  made  to  preclude  the  owner.* 

DMd  TMtlng  Ferfoot  Titto.  —  And  so  though  the  statute  provide  that  the  tax 
deed  shall  vest  a  perfect  or  unassailable  title,  it  is  held  that  defects  which  are 
jurisdictional  and  vital  may  be  shown.' 

(M)  Curative  or  LtmitaHon  statuttt,  —  Such  Statutes  are  also  sustained  where 
the  conclusive  effect  is  given  to  the  deed  after  the  expiration  of  a  certain 
period  for  redemption,  whether  the  statute  be  considered  as  a  statute  of  limi- 
tations or  in  the  nature  of  a  rule  of  property.^  And  in  this  connection  it  is 
held  that  the  legislature  is  competent  to  declare  what  part  of  the  tax  pro- 


Ware  V.  Little,  35  Iowa  234;  Bulkrey  v.  Cal- 
lanan,  33  Iowa  4/61 ;  Gould  v.  Tbompson,  45 
Imra  450;  Rima  v.  Cowan,  31  ImiM.  135; 
Stewart  v.  Corbin,  25  Iowa  144. 

Louisiana,  —  Matter  of  Lake,  40  La.  Ann. 
142;  Dildile  V.  Leppert,  47  La.  Ann.  792. 

Ntw  Jersey.  —  Woodbridge  Tp.  v.  Allen,  43 
N.  J.  L.  362. 

New  York.  —  Beekman  v.  Bigham,  5  N.  Y. 
366;  People  V.  Turner,  49  Hun  ([N.  Y.)  466. 

Tennessee. —  Randolph  v,  Metcalf,  6  Coldw. 
(Tenn.)  400. 

Wisconsin,  —  Huey  v.  Van  Wie,  33  Wis.  613, 

1.  XnfoRMd  as  to  IrregnlaritiM — United  States. 
—  Kelly  V.  Herrall,  20  Fed.  Rep.  364. 

California.  —  Rollins  v.  Wright,  93  Cal.  395. 

Iowa.  —  Shawler  v.  Johnson,  52  Iowa  472; 
Phelps  V.  Meade,  41  Iowa  470;  Hurley  v.  Pow- 
ell, 31  Iowa  64;  Parker  v.  Sexton,  29  Iowa 
421;  Allen  V.  Armstrong,  16  Iowa  508:  Rob- 
inson V.  Cedar  Rapids  First  Nat.  Banii,  48  Iowa 
354:  Jeffrey  V.  Brokaw,  35  Iowa  505;  Mc- 
Cready  v.  Sexton,,  29  Iowa  356,  4  Am.  Rep. 
214. 

Missouri.  —  Raley  v.  Guinn,  76  Mo.  363. 

New  York.  —  Oswego  County  v.  Betts,  53 
Hun  (N.  Y.)  638,  6  N.  Y.  Supp.  934. 

North  Dakota.  —  Roberts  v.  Fargo  First  Nat. 
Bank.  8  N.  Dak.  504' 

But  see  White  v.  FIjmii,  23  Ind.  46. 

i.  Hot  CoBolDilTe  ■«  to  JwlsdlotloBiI  DslMtt— 
United  States.^MiTx  v.  Hanthom,  148  U.  S. 
174;  Bannon  v.  Humes,  39  Fed.  Rep.  893; 
Kelly  V.  Herrall,  20  Fed.  Rep.  364- 

Alabama.  —  Doe  v.  Minge,  56  Ala.  123 ; 
Stoudenmirc  v.  Brown,  48  Ala.  699. 

Iowa.  —  Gardner  v.  Early,  69  Iowa  42 ;  Mar- 
tin V.  Cole,  38  Iowa  141 ;  Immegart  v.  Gorgas, 
41  lowo  439;  Powers  v.  Fuller,  30  Iowa  476* 
McCready  v.  Sexton,  39  Iowa  356,  4  Am.  Rep. 
314;  Allen  V.  Armstrong,  16  Iowa  508. 

Louisiana.  —  Matter  of  Lake,  40  La.  Ann. 
143. 

Michigan.  —  Taylor  v.  Deveaux,  1 00  Mich. 
581;  McKinnon  v.  Meston,  104  Mich.  642; 
Dawson  v.  Peter,  119  Mich.  374,  which  cases 
construe  the  statute  to  mean  that  the  deed 
shall  be  conclusive  evidence  of  title  after  the 
right  to  give  it  is  shown  proof  of  a  valid 
decree. 

Mississippi.  —  Dingey  v.  Paxton,  60  Miss. 
1038;  Powers  V.  Peony,  59  Miss,  s;  Davis  V. 
Vanarsdale,  59  Miss.  ^67 ;  Stovall  v.  Connor, 
58  Miss.  138;  Smith  v.  Nelson.  57  Miss.  138; 
IfcLeod  v.  Bnrkhalter,  57  Miss.  65;  Hark- 
reader  v.  Ol^n,  $6  Miss.  383.  31  Am.  Rep. 


369 ;  Vaughan  v.  Swayzie,  56  Miss.  705 ;  Mead 
V.  Day,  54  Miss.  58 ;  McGehee  v.  Martin,  53 
Miss.  SI 9. 

Missouri.  —  Rodl  v.  Gabbert,  123  Mo.  21; 
Abbott  V.  Lindenbower,  43  Mo.  162,  46  Mo. 
29t. 

New  York/  —  Joslyn  v.  Rockwell,  128  N.  Y. 
334. .  See  also  Wallace  v.  International  Paper 
Co.,  S3  N.  Y,  App.  Div.  41  ;  Hagner  v.  Hall, 
10  N.  Y.  App.  Div.  581. 

North  Dakota.  —  Roberts  v.  Fargo  First  Nat. 
Bank,  8  N.  Dak.  504. 

Ohio.  —  Magruder  v.  Esmay,  35  Ohio  St  aai. 

Oklahoma.  —  Wilson  v.  Wood,  10  Olda.  379. 

Oregon.  —  Harris  v.  Harsch,  39  Or^on  562  f 
Strode  V.  Washer,  17  Or^on  50. 

Texas. —  Eustis  v.  Henrietta,  91  Tex.  33}^ 
Lnfkin  v.  Galveston,  73  Tex.  342, 

See  also  State  v.  Diigan,  105  Tenn.  345. 

Tmai  1b  Condnetlng  SaU  Kay  B*  Bhnrn.— 
Butler  V.  Delano,  43  Iowa  350. 

FftTHMBt  Befim  Sale  ProvsUe.  —  Cuny  v. 
Hinman,  1 1  III.  430 ;  Rowland  v.  Doty,  Harr. 
(Mich.)  3 ;  Jackson  v.  Morse,  18  Johns.  (N.  Y.) 
441,  9  Am.  Dec.  225, 

B*damptl«n  May  Be fluwa.— Cooper  v.  Sbq»> 
ardson,  51  Cal.  298. 

total  Depwtnre  from  Law  May  Bo  Aows.— 
Griffin  V.  Ellis,  63  Miss.  351. 

S.  DMd  ymXtttg  Perftat  nu*.— SilAee  v. 
Slockle,  44  Micb.  561 ;  Greene  v.  WiUianw,  98 
Miss.  752. 

4,  Curative  or  Limitation  Statutes.  —  Virginia 
Coal  Co.  p.  Thomas,  97  Va.  527,  See  also 
Saranac  Land,  etc.,  Co.  v.  New  York,  177  U. 
S.  318  (as  to  statutes  of  limitations);  People 
V.  Francisco,  76  N.  Y.  App.  Div.  363;  Marsh 
V.  Ne-ha-sa-ne  Park  Assoc.  '35  N.  Y.  App. 
Div.  34;  Bennett  V.  Kovaride,  (Supiti.  Ct.  Tr. 
T.)  23  Misc.  (N.  Y.)  73,  affirmed  44  N.  Y. 
App.  Div.  629;  People  v.  Turner,  145  N.  Y. 
451,  168  U.  S.  90;  Thomas  v.  Jones,  94  Va. 
758.  But  see  Wallace  v.  International  Paper 
Co.,  53  N.  Y.  App.  Div.  41  ;  Hagner  v.  Hall. 
10  N.  Y.  App.  Div.  581 ;  Ne-ha-sa-ne  Park 
Assoc.  V.  Lloyd,  7  N.  Y.  App.  Div.  359;  Turner 
V.  Boyce,  (Supm.  Ct.  Spec.  T.)  11  Misc.  (N. 
Y.)  502;  Andrus  v.  Wheeler,  (Supm.  Ct.  Tf. 
T.)  29  Misc.  (N.  Y.)  412;  Wallace  v.  Cortls, 
(Sutmi.  Ct.  Tr.  T.)  29  Misc.  (N.  Y.)  415. 

■w^-vf.  Whoifl  Stntnt*  Fails.  —  Where  a  clause 
providii^'  a  means  of  testing  the  validity  of 
the  title  prior  to  the  time  when  the  deed  should 
become  conclusive  was  unconstitotional  and 
void,  it  was  held  that  the  whole  statute  must 
fall.    Quinlon  v.  RogeiB,  13  Mich.  168^ 
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ceedings  shall  or  shall  not  be  essential  to  the  validity  of  the  sale  or  deed,  and 
therefore  may  provide  that  after  the  execution  of  the  deed  it  shall  not  be 
invalidated  for  any  defect  or  irregularities  in  such  proceedings  in  case  the 
Uind  was  subject  to  the  taxes  levied  upon  it  and  they  were  not  paid.' 

{ce)  As  Against  Purchaser.  —  As  against  the  purchaser  it  is  competent  for  the 
legislature  to  make  the  deed  conclusive  proof  of  the  facts  therein  stated;  and 
independently  of  such  a  statute  the  purchaser  would  be  conclud;^d  by  such 
recitals  by  way  of  estoppel.* 

D9Bd  Void  on  Its  Futft.  —  So  where  the  statute  makes  a  tax  deed  conclusive  as 
to  its  recitals,  if  the  deed  shows  a  sale  not  authorized  by  law,  it  is  void  on  its 
face,  and  the  party  claiming  under  it  is  concluded  and  can  acquire  no  rights 
thereunder.* 

(c)  Conitniotion  and  AppUoation  of  StatntM  —  aa.  Strict  Construction.  — ^Statutes 
making  tax  deeds  evidence  of  title  or  of  particular  facts  or  recitals  are  strictly 
construed,*  and  the  evidential  character  will  not  attach  to  deeds  for  taxes  or 
assessments  under  special  laws  or  under  municipal  charters  without  proof  of 
authority  to  sell  or  of  the  validity  of  the  proceedings." 

ButntM  CharMtflriilng  Bitate.  —  A  statute  providing  that  a  tax  deed  shall  vest 
a  title  in  fee  simple  merely  characterizes  the  estate*  and  does  not  make  the 
deed  evidence  of  the  validity  of  the  sale.* 

bb.  Confined  to  Particular  Proceedings  and  Recitals.  —  Proof  of  Other  Faett  ttummxj. 
—  A  statute  designating  those  things  as  to  which  a  tax  deed  shall  be  taken 
as  evidence,  tithet  prima  facie  or  conclusive,  cannot  be  extendeo  so  as  to 
obviate  the  necessity  of  proving  other  and  essential  facts.* 

Beoltaii  Vot  Xada  Erldooe.  —  The  recital  of  facts  of  which  the  deed  is  not 
made  evidence  by  the  statute  will  not  make  the  deed  evidence  of  such  facts." 

Prooeediog*  Aataoaduit  to  Sale.  —  In  some  states  the  statutory  prima  facie  valid- 
ity of  tax  deeds  relates  to  the  conduct  of  the  sale  itself,  and  not  to  the 
antecedent  proceedings.* 

1.  Oompotan^  of  Lsgiilatlon.  —  Virginia  Coal  App.  iSgg)  54  S.  W.  Rep.  368 ;  Earie  v,  Heo- 

Co.  V.  Thomas,  97  Va.  527.  rietu,  91  Tex.  301, 

8.  Ai  Againit  Pnroliaaer.  —  French   v.   Ed-  Special  Aathority  of  Fartteiilar  Offloer.  —  Spnr- 

wards,  13  Wall.  (U.  S.)  506;  Pack  v.  Crawford,  lock  v.  Dougherty,  81  Mo.  171. 

29  Ark.  489;  Brady  v.  Dowden,  59  Cal.  51;  6.  Statate  Charaoteriilng  Estate.  —  Keepfer  v. 

Grimm  v.  O'Connell,  54  Cal,  522;  Hanenkratt  Force,  86  Ind.  81  ;  Steeple  v.  Downing,  60  Ind. 

V.  Hamil,  10  Okla.  319;  Reckitt  v.  Knight,  (S.  478;  Tallman  v.  White,  2  N.  Y.  66;  Jackson  «. 

Dak.  1902)  93  N.  W.  Rep.  1077;  ^stis  v.  Morse,  18  Johns.  (N.  Y.)  441,  9  Am.  Dec  235: 

Henrietta,  91  Tex  3*5-  Varick  v.  Tallman,  a  Bart>.  (N.  Y.)  113. 

8.  Deed  Told  on  Its  Faoe. —  Salmer  v.  Lathrop,  T.  ConflnedtoPartieiilarFnMeedingsorBMltals. 

to  S.  Dak.  216.  — White  v.  Flynn,  33  Ind.  46;  King  v.  Cooper, 

4.  Strict  Construction. —  Townscnd  v.  Martin,  128  N.  Car.  347;  Earle  v.  Henrietta,  91  Tex. 
55  Ark.  192;  Parr  v.  Matthews,  50  Ark.  390;  301, 

Bucknall  v.  Story,  36  Cal.  67;  Garrett  v.  Doe,  Evidenoe  Only  of  Collector's  Acts.  —  Parker  r. 

2  III.  335,  30  Am,  Dec.  653;  Gavin  v.  Shuman,  Smith,  4  Blackf.  (Ind.)  70. 

23  Ind.  32;  Parker  v.  Smith,  4  Blackf.  (Ind.)  B,  SedtaU  Hot  Made  Evidenee,  —  Pien%  r, 

70;  Stiertin  v,  Daley,  37  Ho.  483;  Hannel  v.  Low,  51  Cal.  580;  Millikan  v.  Patterson,  91 

Smith,  15  Ohio  134;  Carlisle  v.  Longworth,  5  Ind.  517;  Wording  v.  Webster,  45  Me.  370,  71 

Ohio  369;  Shoalwater  »,  Armstrong,  9  Humph.  Am.  Dec.  543;  Taylor  v.  Winona,  etc,  R.  Co, 

(Tenn.)   217;  Dequasie  v.  Harris,  16  W.  Va.  45  Minn.  66;  State  v.   Mantz,  62  Mo.  258; 

345;  McCillister  v.  Cottrille,  24  W.  Va.  173;  Brown  f.  Goodwin,  75  N.  Y.  409;  Marsh  V. 

Bemis  v.  Weege,  67  Wis.  435.  Brooklyn,  59  N.  Y.  280;  Randolph  V.  Metcalf, 

Tlncertain  Statute.  —  A  statute  providing  that  6  Coldw.  (Tenn.)  400. 

a  tax  deed  shall  be  good  and  effectual  both  in  9.  Proceedings  Antecedent  to  Bale  —  IttimoU, 

law  and  in  equity  is  not  sui&cient  to  make  —  Doe  v.  Leonard,  5  III.  140. 

such  deed  without  more  evidence  of  the  title.  Indiana.  —  Keepfer  v.  Force,  86  Ind.  81 ; 

Hadley  v.  Tankersley,  8  Tex.  12.  Wilson  v.  Lemon,  33  Ind.  433,  65  Am.  Dec 

5.  Special  Authority.  —  Carpenter  v.  Shinners,  471. 

108  Cal.  359;  Bucknall  v.  Story,  36  Cal.  67;  Louisiana.  —  Cuculla  V.  Brakenridge  Lumber 

Holbrook  v.  Dickinson,  46  111.  285 ;  Shoalwater  Co.,  49  La.  Ann.  1445. 

V.  Armstrong,  9  Humph.  (Tenn.)  217;  Kelly  v.  Michigan.  —  Ives  v.  Kimball,  i  Mich.  308; 
Medlin,  26  Tex.  48.  See  also  Johnson  v.  Phil-  Latimer  v.  Lovett,  2  Dougl.  (Mich.)  204;  Row- 
lips,  89  Ga.  286;  Ansley  v.  Wilson.  50  Ga.  land  v.  Doty,  Harr.  (Mich.)  3;  Scott  v.  Detroit 
418;  Wright  v.  U.  S.  Mortgage  Co.,  (Tex.  Civ.  Young  Men's  Soc,  t  Dougl.  (Mich.)  121. 
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FrMwediagi  tabM^oMt  to  8«1«.  —  The  statutory  force  of  a  tax  deed  as  prima 
facie  evidence  of  the  regularity  of  a  sale  does  not  extend  to  the  steps  required 
to  be  taken  subsequently  to  complete  the  title,'  as  the  giving  of  notice  by  the 
purchaser  of  the  expiration  of  the  period  of  redemption,  etc.  ;*  and  a  later 
statute  requiting  such  acts  does  not  come  within  the  purview  of  an  earlier 
statute  which  made  the  deed  evidence  of  the  regularity  of  the  tax  proctedings.' 

«■•  OMisiiiON  OF  Recital  and  Misrkcital  —  Parol  Evidence.  —  Void  Detd.  —  A  statute 
which  gives  to  a  tax  deed  some  character  as  evidence  does  not  obviate  the 
necessity  of  following  the  requirements  of  the  law,  and  if  recitals  to  show 
authority  are  omitted  or  for  any  other  cause  the  deed  is  void  on  its  face  it  is 
not  admissible  as  evidence;  *  and  parol  evidence  will  not  be  admitted  to  give 
life  to  it.» 

DMd  Not  AbMlBtel^  v^.  —  On  the  other  hand,  if  the  defect  renders  the  deed 
voidable  merely,  and  not  absolutely  void,  it  is  not  for  that  reason  inadmissible.* 

pT«of  <tf  Omitted  BodtaL  —  If  a  tax  deed  does  not  contain  the  proper  recitals 
of  the  necessary  facts  it  is  not  prima  facie  evidence  without  supplemental 
evidence  of  the  facts  omitted,*  and  if  there  are  sufficient  recitals  to  admit  the 


New  Kor*.— Marsh  v.  Brooklyn,  59  N.  Y. 
■80;  Rathbone  v.  Hooney,  58  N.  Y.  463;  Beek- 
man  v.  Bigham,  5  N.  Y.  366 ;  Tallman  v. 
White.  2  N.  Y.  66;  Striker  v.  Kelly,  2  Den. 
(N.  Y.)  333,  7  Hill  (N.  Y.)  9;  Leggett  v. 
Rogers,  9  Barb.  (N.  Y.)  406;  Bunner  v.  East- 
man, 50  Barb.  (N.  Y.)  639;  Jackson  v.  Morse, 
18  Johns.  (N.  Y.)  441,  9  Am.  Dec  22$. 

Texas.  — iM^Aa  v.  Galveston,  73  Tex.  340; 
Derine  i>.  McCulloeh,  15  Tex.  490;  Robion  v. 
Osbom,  13  Tex.  098;  Yenda  v.  Wheeler,  9  Tex. 
408. 

Wisconsin.  —  Bridge   v.    Bracken,    3  Pin. 

(Wis.)  75. 

See  also  O'Brien  v.  Oigswell,  17  Can.  Sup. 
Ct,  430. 

1.  Proeaadingi  BabMqMit  to  Sale.  —  Williama 
Ktrtland,  13  Wall.  (U.  S.)  306;  Sanborn  v. 
Mueller,  38  Minn.  27;  Sheeby  v.  Hinds,  27 
Minn.  259;  Greve  v.  CofBn,  14  Minn.  34s,  100 
Am.  Dec.  229 ;  Bunner  v.  Eastman,  50  Barb. 
(N.  Y.)  639- 

ndlore  to  Redeem  Kost  Be  Shown.  —  Miller  v. 
Miller,  96  Cal.  376,  31  Am.  St.  Rep.  229;  Reed 
V.  Lyon,  96  Ca).  501 ;  Greve  v.  Coffin.  14  Minn, 
345,  100  Am.  Dec  229 ;  Sheehy  v.  Hinds,  27 
Minn.  259;  Wesdirook  v.  Will^,  47  N.  Y. 
457;  Bedcman  v.  Bigham,  s  N.  Y.  366; 
Dot^htyv.  Hope,  3  Den.  (N.  Y.)  594;  Jackson 
r.  Esty,  7  Wend.  (N.  Y.)  148. 

8.  Aoti  of  Fnrehaser — Kotiee.  —  Miller  v.  Miller, 
96  Cal.  376,  31  Am.  St.  Rep.  229;  Reed  v. 
Thompson,  56  Iowa  455 ;  Wilson  v.  Crafts,  56 
Iowa  450. 

S.  .Miller  v.  Miller,  96  Cal.  376,  31  Am.  St 
Rep.  229;  Herrick  v.  Niesz,  16  Wash.  74. 

4.  Void  Beed— l/ni/«rf  States. — Johnston  v. 
Sutton,  45  Fed.  Rep.  296. 

Alabama.  —  Reddick  v.  Long.  124  Ala.  260. 

Arkansas.  —  Hogina  v.  Brashears,  13  Ark. 
242;  Twombly  v.  Kimbrough,  24  Ark.  459; 
Merrick  v.  Hutt,  15  Ark.  331. 

CaliferHia.  —  Hobbell  v.  Campbell,  56  Cal. 
537;  O'Grady  v.  Bamhiael,  23  Cal.  287;  Kelsey 
V.  AUwtt,  13  Cal.  609;  Ferris  v.  Oiover,  10 
Cal.  589. 

Florida.  —  Mundee  v.  Freeman,  33  Fla.  529. 
Georgia.  —  Bed^od  v.  McLain,  89  Ga.  793. 
Louisiana.  —  Reeves  v.  Towles,  10  La.  276. 


Maine.  —  Wiggin  v.  Temple,  73  Me.  380: 
Allen  V.  Morse,  72  Mc  502;  Orono  v.  Veazic, 

57  Mc  517. 
Michigan.  —  Ball  v.  Busch,  64  Mich.  336. 
Minnesota.  —  Taylor  v.  Winona,  etc.,  R.  Co., 
45  Minn.  66 ;  Famfaam  v.  Jonea,  32  Minn.  7 ; 
Sherburne  v.  Rippe,  35  Minn.  540;  Sbeeby  v. 
Hinds,  27  Minn,  259;  Cogel  v.  Rapti,  24  Minn. 
194. 

Missouri.  —  Loring  v.  Groomer,  142  Mo.  i; 
Burden  v.  Taylor,  124  Mo.  12 ;  Duff  v.  Neilson, 
90  Mo.  93 ;  State  v.  Mantz,  62  Mo.  258. 

Nebraska,  —  Merriam  v.  Dovey,  35  Nev.  618; 
Haller  v,  Blaco,  10  Neb.  36. 

Ohio. — Woodward  v.  Sloan,  27  Ohio  St. 
59a- 

Tennessee.  —  Hi^tower  v.  Freedle,  5  Sneed 
(Tenn.)  312. 

Texas.  — KcMy  v.  Medlin,  26  Tex.  48;  Kil- 
patnck  V.  Sisneros,  23  Tex.  113. 
,    5.  Parol  Evideacfl  Inadmissible.  —  Burden  v. 
Taylor,  124  Mo.  12.    Compare  Ward  v.  Mont- 
gomery, 57  Ind.  276. 

A  QnltolAlm  Deed  from  one  who  has  no  in- 
terest ottier  than  that  acquired  by  the  tax  deed 
ia  likewise  inadmissible  on  behalf  of  the  party 
claiming  under  such  deeds.  Loring  v.  Groomer, 
T42  Mo.  I. 

6.  Dead  Hot  Void.  —  Qark  v.  Ellithorp,  9 

Kan.  App,  503. 

7.  Bapplemeatal  Proof — Alabama. —  Riddle  v. 

Messer,  84  Ala.  236. 

Arisona.  —  Hereford  v.  O'Connor,  (Ariz. 
1898)  52  Pac.  Rep.  471. 

Arkansas: — Lawrence  v.  Zimpleman,  37 
Ark.  643;  Jacks  v.  Chaffin,  34  Ark.  534;  Bon- 
nell  V,  Roane,  20  Ark.  114;  Gossett  v.  Kent,  19 
Ark.  60a;  Bettison  v.  Budd,  17  Ark.  546,  65 
Am.  Dec.  442. 

California.  —  Pierce  v.  Low,  51  Cal.  580 ; 
Wetherbee  v.  Dunn,  32  Cal.  106 ;  Moss  v.  Shear, 
25  Cal.  38,  8s  Am.  Dec.  94. 

Indiana,  —  Keepfer  v.  Force,  86  Ind.  81; 
Farrar  v.  Clark,  85  Ind.  449 ;  Woolen  t>.  Rocka- 
felier,  81  Ind.  213;  Langohr  v.  Smith,  81  Ind. 
495 ;  Bender  v.  Stewart,  75  Ind.  88 ;  Smith  v. 
Ryler,  74  Ind.  57s:  Reid  v.  State,  74  Ind.  252; 
Steeple  v.  Downing.  60  Ind.  478;  Ward  V. 
Montgomery,  57  Ind.  276. 
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deed  in  e^dence  an  omission  of  other  recitals  may  be  supplied.' 

M,  Deed  prou  State.  —  Under  the  Mississippi  statute  making  an  auditor's 
deed  prima  facie  evidence  of  paramount  title,  the  deed  is  made  such  evidence 
only  in  aid  of  a  particular  title  made  by  the  state,  and  one  claiming  under 
such  deed  must  point  out  the  title  which  the  state  claimed  to  own  and  to 
transfer  to  him,*  and  must  show  a  sale  for  taxes  to  the  state.*  And  in  Florida 
it  is  held  that  such  a  statute  does  not  apply  to  a  sale  to  the  state  and  a  deed 
thereafter  by  the  state  to  a  purchaser  from  it.* 

te.  Afpucation  of  Statute  to  Deed  Executed.  —  A  statute  changing  the  effect  of 
a  deed  as  evidence  \s  held  to  be  a  rule  of  evidence,  and  therefore  to  apply  to 
a  deed  made  before  its  .passage.* 

IT.  Vatube  of  Title  AcaviX£i>  —  1.  In  Oeneral  —  Vntn  Ezecntion  of  Deed. 
—  The  general  rule  is  that  until  the  expiration  of  the  time  for  redemption 
and  the  execution  and  delivery  of  a  deed  the  title  to  land  sold  for  taxes 
remains  with  the  original  owner,  and  the  purchaser  acquires  only  a  Hen  for 
the  amount  of  his  bid,  with  interest,  penalties*  etc. ; '  and  if  the  sale  is  void 
the  purchaser  thereat,  or  one  who  procures  an  assignment  from  the  state, 
takes  a  certiBcate  of  purchase  or  assignment  subject  to  the  right  of  the  state 
under  the  statute  to  proceed  again,  upon  refundment,  to  enforce  the  collection 
of  a  prior  tax.' 

Blf  lit  to  FoMoidoa,  Beati,  Zte.  —  The  purchaser  is  not  entitled  to  possession  * 


Maine.  —  Nason  v,  Ricker,  63  Me.  3S1. 
Minnesota.  —  Taylor  v.  Winona,  etc.,  R.  Co., 
45  Minn.  66. 
Missouri.  —  State  v.  Hintz,  6z  Mo.  358. 
Nm  Jtrtty.  —  Woodridge  Tp.  v.  Allen,  43  N. 

J.  L.  363. 

1.  Sofldent  Baoltal  to  Adult  Dood.  —  Budd  v. 
Bettiion,  3i  Ark.  s8a;  Gouett  t>.  Kent,  19  Ark. 

603. 

Mora  Erron  in  Recitals.  —  Harvey  v.  Gulf 
States  Land,  etc.,  Co.,  108  La,  550;  Brigins  v. 
Chandler,  60  Miss.  S62. 

Correction  by  Official  Return,  —  Harvey  v. 
Gulf  States  Land,  etc.,  Co.,  108  La.  550. 

Klmoital  of  Futa  Vot  Weoewry  to  B«  Bodtod. 
—  Longfellow  v.  Quimby,  33  Me.  457;  Brigins  « 
f.  Cbandler,  60  Miss.  862. 

9.  Dofld  from  Btato.  —  National  Bank  of  Repub- 
lic V.  Louisville,  etc.,  R.  Co.,  72  Miss.  447, 
holding  that  one  claiming  under  an  auditor's 
deed  cannot,  by  mere  averment  that  a  sale  waa 
made  in  one  year  or  anodier,  put  his- adversary 
to  prove  that  in  fact  the  asserted  sale  was  never 
made;  Sunflower  Land,  etc.,  Co.  V.  Watts,  77 
Mist.  56;  Chamberlain  v.  Lawrence  County,  71 
Miss.  949;  Chambers  v.  Myrick,  61  Miss.  459; 
Dingey  v.  Paxton,  60  Miss.  1038. 

5.  Bennett  v.  ChafTe,  69  Miss.  379;  Ferrill 
V.  Dickerson,  63  Miss.  310;  French  v.  Ladd, 
57  Miss.  679;  Weathersby  v.  Thoma,  57  Miss. 
396 ;  Vaughan  v.  Swayzie,  56  Miss.  704 ;  Clymer 
V.  Cameron,  55  Miss.  593;  Yazoo,  etc.,  R.  Co. 
p.  McLarty,  71  Miss.  755.  See  also  Clay  v. 
Moore,  65  Miss.  81. 

4.  Ayer  v.  Dlllard,  (Fla.  1903)  33  So.  Rep. 
714. 

6.  Bala  of  BvidMieo. —  Emeric  v.  Alvarado,  90 
Cal.  444;  Strode  v.  Washer,  17  Oregon  50, 
But  see  Tracy  v.  Reed,  38  Fed.  Rep.  6g ;  Marx 
V.  Hanthom,  30  Fed.  Rep.  579,  aMrmed  148 
U.  S.  173;  Smith  V.  Cleveland,  17  Wis.  556. 

How  Bemedy  TiMf  Bo  Provldod.  —  Even  if 
the  l^alature  may  not  make  such  a  provision 
imperative  as  to  a  prior  deed,  it  may  provide 
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a  new  remedy  giving  the  owner  of  such  deed 
new  rights  and  privileges  upon  coudidon  that 
he  subject  his  deed  to  certain  new  defenses  to 
which  it  would  not  otherwise  have  been  lub- 
ject.   Burrows  v.  Bashford,  as  Wis.  103. 

Bibn  Dood  ~  PaxAutr  Hu  Lion  Only.  — 
Betts  V.  Dick,  i  Fenn.  (Del.)  368;  Douglass  v. 
Dickson,  31  Kan.  310  Icriticising  Stetd>ios  v. 
Guthrie,  4  Kan.  353];  Ives  v.  Beeler,  9  Kan. 
App.  893,  59  Pac.  Rep.  736 ;  Hilton  v.  Smith, 
134  Mo.  499;  Burgin  v.  Rutherford,  56  N.  J. 
Eq.  666,  affirmed  Kaighn  v.  Bufsin,  56  N.  J. 
Eq.  8S3 ;  State  v.  Godfrey,  63  Ohio  St  18.  See 
also  the  title  Taxation,  oittf,  p.  858. 

Titlo  Aatlogoni  to  that  of  Xottgagoa.  —  Bar* 
rington  v.  Valley  Sav.  Bank,  119  Iowa  313; 
Tredway  v.  McDanald,  51  Iowa  663;  Dennisoa 
V.  Keokuk,  45  Iowa  370;  Crosthwait  v.  Byiag- 
ton,  II  Iowa  533;  Byington  v.  puckwalter,  7 
Iowa  513;  Watkins  v.  Eaton,  30  Me.  535,  50 
Am.  Dec.  637.  See  also  supra,  this  title,  Dttd 
—  Parties  —  Grmtee. 

n»  AHigmo  of  a  OartUoato  I17  QidMata  Umi 
acquires  no  greater  rights  than  those  of  tie 
original  holder  of  the  certificate.  Boardman  v. 
Boozewinkel,  I3i  Mich.  330. 

7.  Void  Sale  —  flatgeet  to  KefondraoBL  —  State 
V.  Kipp,  80  Minn.  119.  See  also  infra,  diis 
title,  Rights  of  Purchasers  of  Defective  Title*. 

If  the  State  ai  pBrohuer  Aeqalres  Ha  Title 
a  certificate  transferring  its  right  and  title  givcfe 
no  better  title  dian  the  state  acquired.  Flcm- 
iog  V.  HcGee,  81  Ala.  409.  See  also  Bo^n 
V.  Smith,  65  Ala.  294. 

8.  Not  Entitled  to  Poaanln  —  AMama,— 
Hibbard  v.  Brown,  $1  Ata,  469. 

Iowa.  —  Tredway  v.  McDonald,  51  Iowa  663: 
Dennison  v.  Keokuk,  45  Iowa  370 ;  Crosthwtil 
V.  Byington,  11  Iowa  S3z. 

Kansas.  —  Ives  v.  Beeler,  9 -Kan.  App.  893, 
59  Pac.  Kcp.  736. 

Michigan.  —  Bosch  v.  Nester,  6a  Midi.  381; 
People  V.  Hammond,  i  Don^  (Mich.)  aji. 
Misstmri,  —  Panons  v.  Vld^  96  Mo.  408. 

Volome  XXVII. 


Digitized  by 


Google 


TAX  TITLES. 


or  to  reats  and  profits,*  and  vrliHe  he  may  prevent  the  removal  of  buildings 
or  other  acts  which  tend  to  depreciate  the  vdue  of  the  property,"  he  is  not 
protected  by  his  certificate  in  the  commission  of  waste  himself.* 

2.  After  ExMQttoa  of  Seed  or  PerfBetiwi  of  Title  —  a.  In  General.  — 
Since  the  tax  deed  is  generally  held  to  attach  to  the  land  itself,  and  it  devolves 
upon  all  persons  in  any  way  interested  to  see  that  die  taxes  are  paid,  the 
grantee  is  vested,  under  the  statutes  in  most  jurisdictions,  with  an  interest  in 
fee  to  the  exclusion  of  all  prior  interests  and  incumbrances.* 

pBTMBt  of  Othar  Tum  than  ThoM  far  VUeh  land  0(dd.  —  Bnt  when  certain  other 
taxes  than  those  for  which  a  purchaser  buys  arc  required  to  be  p^d,  it  is  held 
that  without  such  payment  the  purchaser  cannot  assert  title.* 

Vf  BflSatlon  9uk  In  Tim*.  —  Where  no  title  passes  until  the  execution  of  a 
deed,  the  deed  will  not  relate  tKick  to  the  sale;*  and  where  the  title  of  the 


PrafiJ3F/«mia.  —  Sk&leinnier  v.  McCarty,  55 
Pa.  St.  iM. 

Texas.  — 'iiaattanoti  v.  State,  17  Tex.  Civ. 
App.  91. 

Vermont,  — "Wivtg  v.  Hall,  47  Vt.  T82. 

Wisconsin.  —  Lacy  v,  Johoson,  58  Wis.  414. 

Bnt  nndar  OUmt  Statutory  FrftrliUaa,  see 
Ethel  V.  Batchelder,  go  Ind.  520;  Dalton  v. 
Femi,  4.0  Mo.  109;  Brewer  v.  Ireland,  67  N.  J. 
L.  31 ;  Ha^  v.  Heffcrn,  10  Ohio  Cir.  Dec  4tii, 
19  Obio  Ox.  Ct 

Vo  AUowuOB  Or  b^nvanunta.— McLellan 
V.  Omodt,  37  Minn.  157. 

1.  Vat  IfttlUoA  ta  Bants  and  Fnflta.  —  People 
V.  Hammond,  i  Dougl.  (Mich.)  276;  Woodland 
Oil  Co.  V.  Lawreooe.  t  Pennr-  (Pa.)  480.  And 
Bee  the  title  Taxation,  ante,  p.  860. 

S.  MayPrarfotBafraolatianarValna. —  PhilUps 
tr.  Uyers,  55  Iowa  265;  Woodland  Oil  Co.  v. 
Stemp,  107  Fa.  St.  393. 

S.  Vat  rrotsotal  In  Osowlnlon  a<  Vaata.— 
Douglass  V.  DictESon,  31  Kan.  310;  Dalton  v. 
Fenn,  40  Mo.  109;  Brewer  v,  Ireland,  £7  N,  J. 
L.  31:  Woodland  Oil  Co.  v.  Shoup,  107  Fa, 
St.  a93 ;  ShalemiUer  v;'  IfcCarfjr,  ss  Fa.  St 
186. 

4.  Intaraat  in  Ijaa  to  Bxaloiton  of  Othar  Llama  — 

Vnited  States.  —  Pike  p.  Wassell,  94  U.  S.  7>4 : 
De  Roux  V.  Girard,  iia  Fed.  It^  89,  50  C.  C 
A.  136;  CtunmingB  v.  Cnmmiaca,  91  Fed.  Rep. 
603;  Newby  v.  Brownlee,  33  Fed.  Rep.  3m: 
Clarke  v.  Strickland,  2  Curt.  (U.  S.)  439; 
Sharpleigh  v.  Surdam,  1  Flipp.  (U.  S.)  47a. 

Alabama.  —  Thoringtoa  c  Montgomery,  8t 
Ala.  548;  Jones  v.  Randle,  68  Ala.  265. 

Arkansas.  —  Scott  v.  Mills,  49  Aik.  a66 ;  Bia- 
coe  V.  Coulter,  18  Ark.  423. 

Ffon'da.  —  Billinga  v.  Stark,  15  Fla.  397. 

Gavfvta.  •— Verdery  v.  Dotterer,  69  Ga.  194; 
Doe  r.  Deavora,  8  Ga.  479* 

/Umo<j.  —  Dunlap  v.  Gallatin  Coon^.  15  lit 
7 ;  Atkins  v.  Hinman,  7  111.  437. 

Indiana.  —  Wines  v.  Woods,  109  Ind.  291; 
Peckham  v.  Millikan,  99  Ind.  352;  Keepfer  v. 
Force,  86  Ind,  81 ;  Steeple  v.  Downinir,  60 
Ind.  478;  Doe  V.  Hearick,  14  Ind.  243. 

XoMJor.  —  Douglass  v.  Lowell,  64  Kan.  533; 
McFadden  v.  Goff,  33  Kan.  .418;  RegenU  v. 
UnsGott,  30  Kan.  240. 

JCtfnfwAy.— Vincent  r.  Eaves,  i  Met  (Ky.) 

LtMHJiafta.  —  In  re  Douglas,  41  La.  Ann. 
76s;  Mstnmw  v.  Beynet,  31  La.  Ann.  46a; 
lliurin  V.  Sheriff,  30  La.  Ann.  39%, 


BiMsaehtueHe.-~  Langley  v.  Chapin,  134 
Maaa.  Sa;  Paifcer  n.  Baxter,  a  Orvy  (Maaa.) 
18s. 

Michigan.  —  Sinclair  v.  Learned,  51  Mich. 
344 ;  RoVbhiB  v.  Barron,  32  Mich.  36 ;  Lacey  tr. 
Davis,  4  Mich.  140,  <6  Am.  Dec.  524;  People 
V.  Hanunood.  i  Oongl.  (Mich.)  276. 

Mississippi.  —  Hazlip  v.  Nunnery,  (Mlaa, 
1901)  39  So.  Rep.  8ai;  Greene  v.  Williama,  58 
Miss.  753. 

MiMSonrL  —  WHUana  v.  Hndaon,  93  Mo. 
534;  Allen  V.  MeCabe,  93  Mo.  138;  Myers  v. 
Bassett,  84  Mo.  479;  Gitchell  v.  Kreidler,  84 
Mo.  473;  Abbott  V.  IJndeiibower,  42  Mo.  163. 

Neva  Hampshire,  —  Eastman  v.  Thayer,  60 
H.  H.  408 ;  Snith  «.  Meseer,  17  N.  H.  420. 

New  yor*.  —  Becker  ».  Howard,  66  N.  Y. 
5;  Tallnan  v.  White,  a  N.  Y.  66;  Jadcaon  v. 
Morse,  18  JiAns.  <N.  Y.)  441,  9  Am.  Dec  33$; 
Dale  V.  M'Evers,  a  Cow.  (N.  Y.)  itS. 

North  CafvfiM. —  Powdl  v.  Sikea,  119  N. 
Car.  331 ;  Lyman  v.  Hunter,  133      Car.  508. 

Ohio,  —  Gwynne  v.  Netswanger,  18  Ohio  408; 
Jones  V.  Devore,  8  Ohio  St.  430;  Tullia  v. 
Pierano,  9  Ohio  Ctr.  Dec.  103;  State  v.  God- 
frey, JO  Ohio  Cir.  Dec.  316. 

Pennsylvania.  —  Kelso  v.  Kelly,  t4  Pa.  St. 
ao4;  Bigler  v.  Kams,  4  W.  ft  S.  (Pa.)  137; 
Strandi  v.  Shoemaker,  i  W.  ft  S.  (Pa.)  t66; 
M'Coy  V.  Michew,  7  W.  A  S.  (Pa.)  386; 
Parker's  Appeal,  8  W.  &  S.  (Pa.)  449;  F»«er 
V.  Campbell,  5  Watts  (Pa.)  387. 

South  Carolina.  —  Interstate  Bldg.,  etc, 
Assoc.  V.  Waters,  50  S.  Car.  459 ;  Wilson  v.  Can- 
trelt,  40  S.  Car.  114;  Shell  v.  Duncan,  31  S. 
Car.  547;  Butler  v.  Baily,  2  Bay  (S.  Car.)  344. 

Vermont.  —  Brown  v.  Austin,  41  Vt.  a63. 

Wisconsin.  — Sxyles  v,  Davis,  33  Wis.  335; 
Smith  V.  Lewis,  ao  Wis.  350;  Jarvis  v.  Pedt, 
19  Wis.  74. 

Contra,  as  to  the  lien  of  previous  taxes  which 
are  not  included  in  the  sale,  Adams  v.  Osgood, 
43  Neb.  450. 

Votioe  of  Bale. —  In  so  far  as  the  rule  is 
affected  by  the  right  of  various  parties  to  notice 
of  sale,  see  the  title  Taxation,  ante,  p.  830. 

8.  Payment  of  Othar  Taxaa, —  Remick  v,  Lang, 
47  La.  Ann.  914;  Martinez  v.  State  Tax  Col- 
lectors, 42  La.  Ann,  677. 

Btatate  In  lUoUgan  Hot  ftppUeahle  to  FaUia 
Bala. — Berkey  v.  Burchard,  119  Mich.  loi ; 
Munroe  v.  Winegar,  128  Mich.  309. 

6.  Daad  Boas  Hot  B«lat«  Baek  to  Sale.—  Hesa 
V.  Griggs,  43  Mich.  397;  Donohoe  v.  Veal,  19 
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purchaser  is  inceptive  only,  the  title  of  the  owner  not  being  fully  divested 
until  the  expiration  of  a  statutory  period  after  the  sale,  notwithstanding  the 
execution  of  a  deed,  the  title  in  the  purchaser  is  not  retroactive.^ 

b.  Effect  as  to  Prior  Taxes.  —  If  the  state  sells  for  the  taxes  of  a 
particular  year  it  cannot  proceed  for  the  taxes  of  a  previous  year  after  the  title 
IS  perfected  under  the  first  sale.* 

c.  Interest  of  Owner  at  Time  of  Assessment  or  Sale.  —  Under 
some  statutory  provisions  the  purchaser  takes  merely  such  interest  in  the  land 
as  was  vested  in  the  delinquent  at  the  time  of  the  sale,'  or  at  the  commence- 
ment ot  or  at  any  time  during  the  year  for  which  the  taxes  were  assessed.* 
But  it  lias  been  held  that  such  a  provision  refers  to  the  character  of  the  titte 
merely,  as  whether  it  be  a  fee  simple  or  a  lesser  estate,  and  not  to  liens,  and 
does  not  mean  that  the  land  is  purchased  subject-  to  liens  thereon  at  the  time 
of  the  assessment." 

d.  Separate  Interests  Taxed  Separately. — Where  different  inter- 
ests or  estates  are  made  separate  and  distinct  subjects  of  taxation,  the  collec- 
tion or  mode  of  collecting  a  tax  assessed  upon  the  one  has  no  effect  upon  the 
other,  and  the  owner  of  one  interest  is  not  devested  thereof  by  the  sale  of  the 
other  interest      the  nonpayment  of  taxes  thereon.* 

e.  Subject  to  Redemption.  —  In  some  jurisdictions,  in  the  case  of 
infancy  of  the  owner  or  other  disability,  the  estate  of  the  purchaser  is  subject 
to  be  defeated  by  redemption  notwithstanding  the  execution  of  a  deed.' 

/.  Deeds  to  Different  Persons  for  Taxes  of  Different  Years. 
—  Where  deeds  to  the  same  land  are  executed  to  different  persons  for  the 
taxes  of  different  years,  the  deed  last  executed  for  the  taxes  of  the  latest  year 


Mo.  331.  See  Also  EatOQ  v.  Lyman,  28  Wis. 
3^4. 

Boei  Hot  Belata  to  Time  "Man  Dead  Wu  IhW. 

—  Palmer  v.  Frank,  169  III.  90.  See  alio 
Spratt  V.  Price,  18  Fla.  289. 

1.  InMptiTa  TiU«.  —  Woodland  Oil  Co.  v. 
Shoup,  107  Pa.  St.  393.  See  also  Paul  v.  Fries, 
18  Fla.  573.  But  see  Connecticut  Mm.  L.  Ins. 
Co.  V.  Btilte,  45  Mich.  113.  holding  that  while 
the  title  wiU  relate  back  to  the  sale  for  the  pur- 
pose oi  effecting  substantial  justice,  the  doctrine 
o£  relation  will  not  be  allowed  to  effect  wrong. 

Tltl«  of  Plaintiff  in  Ijjeotmtnt  Does  Rot  Belate 
BaAk,  —  Paul  v.  Fries,  18  Fla.  573;  Pitkin  v. 
Yaw,  13  III.  351. 

S.  Efltet  as  to  Prior  Tucea.  —  District  of  Co- 
lumbia V,  Hufty,  13  App.  Caa.  (D.  C.)  175 ; 
Brewer  v.  ijistrict  of  Columbia,  s  Mackey  (D. 
C.)  274;  Gulf  States  Land,  etc.,  Co.  »,  Wade, 
51  La.  Ann.  251 ;  State  v.  Camp,  79  Minn.  343. 
See  also  Houston  ti.  Bartlett,  (Tex.  Civ.  App. 
1902)  68  S.  W.  Rep.  730.  And  see  the  title 
Taxation,  ante,  p.  745. 

AhMtdonmuit  «f  Prerlou  foTohue  Oouty. 

—  A  sale  for  taxes  by  a  county,  after  ita  pur- 
chase is  an  abandonment  of  its  own  purchase. 
Murphy  v.  Packer,  152  U.  S.  398;  Einmona 
County  V.  Bennett,  9  N.  Dak.  i.ii ;  Schreiber  v. 
Moynihan,  197  Pa.  St.  578;  Feltr  v.  Natalie 
Anthracite  Coal  Co.,  203  Pa.  St.  166;  Cobb  v. 
Barclav.  9  Pa.  Super,  Ct.  57.1.  See  also  State 
f.  Collins,  48  W.  Va.  64.  But  see  People  v. 
Buffalo.  63  N.  Y.  Aon.  Div.  e6.i. 

S.  Tltlo  at  Tims  of  Sale.— Matter  of  Maeay, 
84  N.  Car.  63. 

4.  Inwrsflt  StiHnir  Ymt  o'  Atae»sm<nt.  — 
United  States.  —  McDonald  v.  Hannah,  51  Fed. 
Rep.  73.  59  Fed.  Rep.  q77.  t5  U.  S.  App.  348 
(tmder  statute  in  Washington). 


AliU>ama.  —  Dyer  v.  Branch  Bank,  14  All. 

692. 

lUinoit.  —  Hulick  v.  Scovil,  g  IlL  159. 
Missistippi.  —  Dunn  v.  Winston,  31  MtM. 

135- 

New  Jersey.  —  Morrow  v.  Dowfl,  28  N.  J.  Eq. 
459 ;  Hopper  V.  Malleson,  16  N.  J.  Eq.  382. 

Tennesset.  —  Bleidorn  v.  Oakdale  Inm,  etc, 
Co.,  (Tenn.  Ch.  i8g6)  43  S.  W.  Rep.  360;  An- 
derson V.  Post,  (Tenn.  Ch.  1896)  38  S.  W.  Re^ 
283 ;  Cardwell  v.  Crumley,  (Tenn.  Ch.  1S95)  35 
S.  W.  Rep.  767;  Nashville  v.  Cowan,  10  Lea 
(Tenn.)  215. 

Texas.  —  Wheeler  v.  Ycnda,  1 1  Tex.  s**- 

Virginia.  —  Gates  v.  Lawaon,  33  Gratt.  (Va.) 
12. 

LmuU  Kortgarsd  to  %  Bdiool  Toad  remain  srii- 
ject  to  such  lien  in  the  hands  of  the  pnrchaser. 
Sute  V.  Shaw,  28  Iowa  67 ;  Crum  v.  Cotting,  »t 
Iowa  423  ;  Helphrey  v  Ross,  19  Iowa  40;  Ja^cr 

County  V.  Rogers,  17  Iowa  254. 

No  PriTity  Betveen  Holdar  of  Fee  and  ClafBsit 
ondor  Tax  Titls. —  Hussman  v.  Durham,  165  U. 
S.  144  (under  the  tax  law  in  Iowa) ;  Cntta  ft 
Cotting,  »2  Iowa  423. 

0.  Btatnt*  BsCan  t«  Titis,  Hot  to  Um.- 
Stevenson  v.  Henkle,  100  Va.  591. 

6.  Separate  Interests  Taxed  Sepantdy. —  Cad- 
mus V.  Jackson,  52  Pa.  St.  295 ;  Alleghinr 
City's  Appeal,  41  Pa.  St  60;  Pittsburgh's  Ap- 
peal, 40  Pa.  St.  455 :  Irwin  v.  U.  S.  Bank,  i  Pa. 
St.  349;  McGee  v.  Sampselle,  47  W.  Va.  35*: 
Summers  v.  Kanawha  Coun^,  s6  W.  Va.  159; 
Smith  V.  Lewis,  2  W.  Va.  39. 

7.  8ii1>*<tct  to  Red*nititIoD, —  Doni^ass  v.  IMd^- 
son,  31  Kan.  310;  Wrig^it  r.^ing,  18  Wis.  45- 
See  also  the  title  Taxatiok.  ante.  p.  855,  andlwe 
supra,  this  title,  Detd  —  Right  to  DeH  —  Wkn 
Right  Maturts. 
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is  paramount  to  any  previously  executed  for  the  taxes  of  previous  years.' 

3.  Under  Poreolosnre  of  PaidLawr'i  Lien.  —  Under  a  statute  authorizing  the 
foreclosure  of  the  lien  of  a  purchaser  under  an  invalid  tax  deed,  such  fore- 
closure may  be  taken  against  one  or  more  who  have,  or  claim,  or  appear  of 
record  to  have,  an  interest  in  or  lien  upon  the  lot  covered  by  the  tax  lien;  if 
by  virtue  of  the  decree  the  land  is  sold  for  the  full  amount  of  the  decree,  the 
purchaser  acquires  only  the  title  or  interest  of  the  one  against  whom  the 
decree  was  taken,  and  all  other  interests  are  discharged  of  the  tax  lien.' 

T.  LnUTAIIOHS  —  1.  In  OeneraL  —  Tlu  Omw  in  FotMuioii  Ii  Not  Bumd  by  UpN 
of  Tim  from  instituting  proceedings  to  set  aside  a  tax  sale  as  invalid,'  and 
laches  is  not  imputable  to  the  landowner  where  there  is  no  actual  possession 
under  the  tax  title.^ 

2.  Special  Statntes  —  a.  In  General.  —  In  many  jurisdiclions  special  stat- 
utes havt:  been  enacted  fixing  a  shorter  period  of  limitations  than  that  con- 
trolling other  cases  for  attacking  tax  proceedings  and  curing  irregularities 
therein  which  might  have  invalidated  the  title  within  the  prescribed  time,' 
and  barring  an  action'  for  a  recovery  by  the  owner  when  the  purchaser  was  in 
possession  'for  the  statutory  period ; '  also  limiting  the  lime  within  which  the 


1.  Deed  iMt  Bxerated. —  Chandler  v.  Dunn, 
50  Cai.  15;  Johns  v  Griffin,  76  Iowa  419;  Bow- 
man V.  Thompson,  36  Iowa  505;  Douglass  v, 
Lowell,  64  Kan.  533  ;  Campbell  V.  Stagg,  37  Kan. 
419;  Harris  v.  Curran,  32  Kan.  580;  McFad- 
den  t'.  Goff,  32  Kan.  418;  Belz  f.  Bird,  31  Kan. 
141 ;  R^entB  v.  Linicott,  30  Kan.  340 ;  Case  v. 
Frazier,  30  Kan.  .143 ;  Townsend  v.  Prowattain, 
8i*  Pa.  St  139;  John  V.  Rush,  14  Pa.  St.  339; 
Montgomery  r.  Meredith,  17  Pa.  St  42;  M'Co/ 
V.  Hichew,  7  W.  &  S.  (Fa.)  386;  Wadleigh  v. 
Marathon  County  Bank,  58  Wis.  546 ;  Knox  v. 
Leidgen,  33  Wis.  392. 

8.  Undtr  FimidMiire  of  Uen.  —  William*  f. 
Hedrick,  101  Fed.  Rep.  876,  42  C.  C  A.  75. 
See  generally  infra,  this  title,  Rights  of  Pvt~ 
chasers  of  Defective  Titles  —  Reimbursement 
—  Under  Statutory  Authority. 

8.  limitations  —  In  Goaenl  —  Brooks  v. 
Union  Tp.,  68  N.  J.  L.  133;  State  V.  Jersey 
City,  36  N.  J.  L.  188;  State  v.  Jersey  City,  35 
M.  J.  L.  381. 

4.  State  V.  Sponaugle,  45  W.  Va.  415.  See 
also  Cook  V.  Lasher,  73  Fed.  Rep.  701,  42  17. 
S.  App.  4a;  Sommers  v.  Ward,  41  W.  Va.  78. 

9.  ^Mial  StatDtai  —  In  Ooneral  —  United 
States.  —  Saranac  Land,  etc.,  Co.  v.  New  York, 
177  U.  S.  318  {^'e^v  York  statute);  Coulter  v. 
Stafford,  48  Fed.  Rep.  266. 

Colorado.  —  Crisman  v.  Johosoo,  33  Colo. 
264,  58  Am.  St.  Rep.  224. 

Iowa.  —  Collins  v.  Valleau,  79  Iowa  606 ; 
Griffin  V.  Bruce,  73  Iowa  126;  Peirce  v.  Weare, 
41  Iowa  378;  Monk  v.  Corbin,  58  Iowa  503; 
Butlis  V.  Marsh,  56  Iowa  747 ;  Douglass  V. 
Tullock,  34  Iowa  262;  Thomas  v.  Stickle,  32 
Iowa  71. 

Kansas.  —  Dodge  v.  Emmons,  34  Kan.  733 ; 
Harris  v.  Curran,  32  Kan.  580;  Maxson  V.  Hus- 
ton,  32  Kan.  643. 

LouisiaHa.  —  In  re  Lockhart,  109  La.  740 
(under  constitutional  provision) ;  Canter  v. 
Williams,  107  La.  77;  Cane  v.  Hemdoo,  107 
La.  591;  Boyle  v.  West,  107  La.  347;  Breanx  v. 
Negrotto,  43  La.  Ann.  426 :  Russell  v.  Lang,  50 
La.  Ann.  36.  See  also  Jopling  v,  Chachere,  107 
La,  S22. 

Michigan,  —  State  Land  Office  Com'r  v.  Au- 
ditor-Gen., (Mich.  1903)  91  N.  W.  Rep.  153. 
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Mississippi. —  Brougber  v.  Stone,  7a  Miu. 
647 ;  Nevin  v.  Bailey,  62  Miss.  433. 

Missouri.  —  Francis  v.  Grote,  14  Mo.  App. 
334. 

New  York.  —  Under  a  curative  statute  in  the 
nature  of  a  statute  of  limitations,  Meigs  v. 
Roberts,  162  N.  Y.  371 ;  Ensign  v.  Barse,  107 
N.  Y.  339:  Ostrander  v.  Darling,  137  N  Y.  70; 
Loomis  V.  Semper,  (Supm.  Ct.  Spec.  T.)  38 
Misc.  (N.  Y.)  567;  Morgan  v.  Turner,  (Supm. 
Ct.  Tr.  T.)  35  Misc.  (N.  Y.)  399- 

North  Carolina.  —  Lyman  v.  Htmter,  133  N. 
C^r.  508. 

'North  DoJcota.  —  Mddahl  v.  DtMnn,  8  N. 
Dak.  115. 

Pennsylvania.  —  Rogers  v.  Johnson,  67  Pa. 
Sl  43 ;  Bnrd  v.  Patterson,  33  Pa.  St  219 ;  Idd- 
ings  V.  C^ms,  3  Grant  Cas.  (Pa.)  88. 

South  Carolina.  —  Bull  v.  Kitit,  37  S.  Car. 
395- 

Wisconsin.  —  Kennan  v.  Smith,  1 1 5  Wis.  463  ; 
Pratt  V.  Milwaukee,  93  Wis.  658 ;  Mtlledge  v. 
Coleman,  47  Wis.  184;  Morris  v.  Carmichael,  68 
Wis.  133;  Urquhart  v.  Westcott,  65  Wis.  135; 
Sprague  v.  Coenen,  30  Wis.  209. 

See  also  supra,  this  title,  Deed  —  Effect  — 
As  Evidence  —  Curative  or  Limitation  Statutes. 

Kuloipsi  CorporatioB  Barrsd.  —  Helena  v. 
Homor,  s8  Ark.  151. 

Bolt  Dismissed  Wlthoat  FrejadiM  —  EztMutm 
(rfTtee. —  Myers  v.  Coonradt,  28  Kan.  211. 

The  statutory  extension  operates  in  favor  of 
the  transferee  of  the  tax-title  purchaser. 
Thomburgji  v.  Cole,  '27  Kan.  490 ;  Shively  v. 
Beeson,  34  Kan.  353. 

Olalmast  under  Ponhwer  Xnst  Shew  Title  trorn 
Him.  —  Kruger  v.  Walker,  (Iowa  1894)  59  N. 
W.  Rep.  65. 

In  Kinnesota  the  limitation  nrevtously  exist- 
ing was  abrogated  by  statute  in  1887,  at  least 
in  so  far  as  die  limitation  applied  to  an  action 
to  set  aside  a  tax  sale  or  to  test  the  validity  of 
such  sale  and  the  tax  judgment,  and  there- 
after such  an  action  could  he  brought  at  any 
time.    Security  Invest.  Co.  v.  Buckler,  72  Minn. 

2pT. 

6.  Statutes  In  Tvwm  of  Pturehaaor  ia  PoiieerfBn. 

—  Cooper  V.  Lee,  59  AA.  460 ;  Scott  v.  Fany, 
108  La.  ti. 
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tax-title  claimant  must  enforce  the  rights  under  his  purchase  by  proceeding 
to  recover  the  land  *  or  by  foreclosing  his  tax  lien.' 

Wbn  sutitu  Bagiu  to  Bul  —  These  statutes  begin  to  run  variously  from  the 
execution  of  the  deed  or  from  the  time  when  the  claimant  is  entitled  to  a 
deed,*  from  the  sale,*  from  the  time  when  the  deed  is  recorded,*  or  from  the 
time  when  the  claimant  takes  possession,  as  by  providing  a  period  of  adverse 
possession.* 

b.  When  Statute  Does  Not  Operate — (i)  In  GtneraL  —  The  special 
limitation  which  the  statute  makes  to  cover  particular  sales  will  apply  to 
none  other.' 

(2)  Suits  to  Quiet  Title,  —  Provisions  limiting  the  time  for  bringing  actions 
to  recover  the  land  have  be'.n  held  to  be  inapplicable  to  equitable  suits  to 
quiet  title.**  Thus,  prescription  of  a  particular  time  to  sue  for  the  land  will 
not  preclude  the  tax-title  clamant  from  suing  to  quiet  his  title  and  thus 


statute  ZtoM  K0C  Sua  Against  OwMr  ia  Pa»* 
HHlon.  —  Carey  v.  Cagney,  109  La.  77 ;  Hansen 
V.  Mauberret,  53  La.  Ann.  1565. 

1.  Umltetion  Agklait  BwoTery  ef  Land  by  Tax 
FBzatMMr.  —  See  Gallober  v.  Head,  108  Iowa 
588;  Roth  V.  Munxeatnaier,  (Iowa  190a)  91  N. 
W.  Rq>.  1072:  Taft  V.  McCuUock,  135  Mo.  588. 

Sqidtable  B«U«f  —  Aetion  Frerantad  by  ITbp 
iDUided  litlffatioa. —  Union  Mut  L.  Ins.  Co.  v. 
Dice,  14  Fed.  Rep.  533. 

•tanUATailablaOBlytoOwBtrat  UiMof  Sal*. 

—  Gill  V.  Candler,  1 14  Iowa  33a ;  Balrd  v.  Law, 
93  Iowa  743;  Vamum  v.  Sbider,  S9  Iowa  9a; 
Lockridgc  V.  Daggett,  54  Iowa  33a.  47  Iowa 
679 ;  Knlgiit  V.  Campbell,  76  Iowa  730, 

8.  Tilmltatiftfi  Agitnat  Toraolorare  of  UeiL  — 
Osgood  r.  Westover,  (Neb.  1902)  89  N.  W.  Rop. 
746;  Hathaway  v.  Nelion,  52  Neb.  109;  Alex- 
ander V.  Thacker,  43  Neb.  494. 

Bar  of  AetloB  to  Foiaolott  Lien  DHtroTi  Lion. 

—  Carson  v.  Broady,  56  Neb.  648,  71  Am.  SL 
Rep.  691 ;  McCague  v.  Douglas  County,  (Neb. 
1902)  91  N.  W.  Rep.  41a;  Alexander  v.  Shaffer, 
38  Neb.  813. 

5.  fron  ExseotloB  or  from  Time  Wben  Tax- 
ehassr  XatltUd  to  Dsed  —  Alabama.  —  Pugb  v. 
Yonngblood,  69  Ala.  296 ;  Lassitter  v.  Lee,  68 
Ala.  387 ;  Jones  v.  Ruidle,  68  Ala.  358. 

Florida.  —  Spaulding  v.  Ellsworth,  39  Fla.  76. 

Iowa.  —  GalUter  v.  Head,  108  Iowa  588; 
Roth  V.  Monzenmaier,  (Iowa  1903)  91  N.  W. 
Rep.  1073  ;  Innes  v.  Drexel,  78  Iowa  353  ;  Doud 
'  V.  Blood,  89  Iowa  237 ;  La  Rue  f.  King,  74 
Iowa  388;  Eldridge  v.  Kuehl,  37  Iowa  160; 
Henderson  v.  Oliver,  38  Iowa  so ;  HcCready  v. 
Sexton,  39  Iowa  356,  4  Am.  Rep.  214;  Hurley 
V.  Street,  29  Iowa  429;  Thomas  v.  Stickle,  32 
Iowa  71;  Douglass  v.  Tullock,  34  Iowa  262; 
Jeffrey  v.  Brokaw,  35  Iowa  505 ;  Barrett  v.  Lore, 
48  Iowa  103. 

Missouri.  —  Taft  v.  McCulIock.  135  Mo.  588. 

North  Carolina,  —  Lyman  v.  Hunter,  las  N. 
Car.  508. 

4.  From  Sale.  —  Mitchell  v.  Etter,  32  Arlc. 
178;  Gomer  v.  ChiSee,  6  Colo.  314;  McDougall 
V.  Monlezun,  39  La-  Ann,  1005. 

6.  From  B«oording  of  Swd  —  Uniud  Stattt. 

—  Barrett  ff.  Holmes,  102  U.  S.  651. 
Alabama.  —  Flowers  v.  Jendgan,  116  Ala. 

516;  Smith  V.  Cox,  115  Ala.  503. 

Colorado.  —  CrisQian  v.  Johnson,  23  Colo. 
stf4,  58  Am.  St.  Rep.  324. 

Florida.  —  Keech  v.  Eoriquei,  aS  Fla.  597. 


Kansas.  —  Donglass  v.  Lowell,  55  Ksn.  574; 
Edwards  v.  Sims,  40  Kan.  235 ;  West  v.  Came- 
ron, 39  Kan.  736 ;  Austin  v.  Jones,  37  Kan.  327 ; 
Campbell  v.  Stagg,  37  Kan.  430;  Beebe  v. 
Doster,  36  Kan.  666 ;  Harris  v.  Curran,  ja  Kan. 
580:  Eates  V.  Stdihini,  35  Kan.  315;  Bowman 
V.  Cockrin,  6  Kan.  311. 

JCmfKcA^.  —  Washington  v.  McComba,  (Kj. 
1895)  33  S.  W.  Rep.  398. 
Louisiana.  —  Cane  v.  Hemdon,  107  La.  591. 
Minnesota.  —  Hill  v.  Lund,  13  Minn.  451; 
Baker  v.  Kelley,  11  Minn.  480. 

Missouri.  —  SIdnner  v.  Williams,  85  Uo. 
489. 

Ntv  York.—Uasct  v,  Roberta,  16a  K.  Y. 

371. 

North  Dakota.  —  MddaU  v,  Dobbin,  8  N. 
Dak.  115. 

Wisconsin.  —  Kenoan  v.  Smith,  1 15  Wis. 
463;  Wdaster  v.  Scbwcars,  69  Wis.  89;  Gun- 
nison V.  Hodine,  18  Wis.  a68;  Lawrence  v. 
Kenney,  32  VHs.  aSii, 

6.  Ttm  Tooeulen  Taken.  —  Land  Trust  o. 
Hoffman,  57  Fed.  Rep.  333,  13  U.  S.  App.  399 
(Louisiana  statute)  ;  HosJdns  v.  Illinius  Cent 
R.  Co..  78  Miss.  768,  84  Am.  St  Rep.  644: 
Brougher  v.  Stone,  73  Miss.  647 ;  Baldwin  v. 
Uerriam,  16  Neb,  199;  Gardner  v.  Reedy,  63 
S.  Car.  S03 ;  State  v.  Morrison,  44  S.  Car.  470. 
See  also  State  v.  Sponaugle,  45  W.  Va.  41$. 

Xntrr  udor  Tu  Dm!  Satolrad.  — Gilman  v. 
Rtopelfe,  18  Mich.  145. 

Entry  ti  ItsquMr.  —  Parsons  v.  VIcts,  9^ 
Mo.  408. 

Suit  on  ftabseqnant  Tax  Title.  —  It  is  not  an 
assault  upon  the  defendant's  tax  title,  within 
the  meaning  of  such  a  statute,  that  the  plaintiff 
seeks  to  recover  upon  a  claim  of  a  title  ac- 
quired in  sid»equent  tax  proceedings.  Lewis 
V.  Seibles,  65  Miss.  351,  7.  Am.  St.  Rep.  649- 

7.  AppUeahle  to  Partioalar  Sales.  —  Osy  r. 
Moore,  65  Miss.  81. 

Limitation  of  Owner's  Aetf  00  Tot  AppUeaU*  to 
Tnrgliaser.  —  Sidlivan  p.  Collins,  ao  Colo.  538. 
See  also  Lee  v.  Crawford,  10  N.  Dak.  482. 

8.  Statates  InaDpllrable  to  floits  to  Qslet  Title. 
—  Kraus  V.  Mon^meiy,  114  Ind.  103;  Eark 
«.  Simons,  94  Ind.  573;  Boweo  v.  Striker,  Sj 
Tnd.  317;  (jsbe  v.  Root.  93  Ind.  256;  Fairar  v. 
Clark,  85  Ind.  449> 

Limitation  of  Bl^bt  to  Teet  Awimiiimt  laay- 
pUoablo  to  Aotion  to  BMDore  Cloud. —  Bramin 
V.  Buffalo,  13  N.  y.  App.  Div.  453. 
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cutting  off  the  owner's  right  to  sue  for  the  land  before  the  statute  has  run; ' 
and  the  tax-title  claimant  in  possession  may, sue  to  quiet  his  title  after  the 
expiration  of  the  statutory  period  has  barred  the  original  owner,  in  which 
suit  the  owner  is  precluded  by  the  statutory  bar  as  effectually  as  if  he  were 
plaintiff  in  an  action  to  recover  the  land.' 

(3)  Void  or  Vitally  Defective  Proceedings  —  (»)  In  easml.  —  As  a  rule,  these 
statutes  reach  only  those  defects  which  do  not  go  to  the  absence  of  authority 
to  sell  or  convey.  They  do  not  operate  to  cure  jurisdictional  defects  or  to 
validate  titles  which  are  void  for  want  of  power  to  sell  the  property,  as  where 
there  was  no  assessment,  levy,  or  sale,  where  the  land  was  not  subject  to 
taxation,  or  where  the  taxes  had  been  paid  before  the  sale ;  *  and  defects 
which  go  to  the  fraud  of  the  parties  are  not  within  their  operation.^  In  a 
few  jurisdictions,  however,  the  statutes  cure  even  fundamental  objections* 
and  seem  to  stop  short  of  nothing  less  than  the  entire  want  of  authority  ab 
initio  of  the  taxing  officers  to  put  the  taxing  power  into  motion.* 


I,  Stevenson  v.  Bonesteel,  30  Iowa  3t^6.  See 
also  Walker  v.  Boh,  33  Kan.  354. 

OoaTttiily  it  is  held  that  the  owner  may  pur- 
ine hiB  itatutory  remedy  to  test  the  tax  pur- 
chaser'i  claim  within  the  two-year  period  of 
redemption.  Loomia  v.  Semper,  (Supm.  Cl 
Spee.  T.)  38  Hise.  (N.  Y.)  567. 

fl.  Shawler  v.  Johnson,  53  Iowa  47a. 

S.  Vital  DaHsst  Vot  WltUn  StatstM—  Unitti 
5laf <f .  —  Swope  V.  Purdy,  i  Dill,.  (U.  S.)  '349> 

Colorado.  —  Crisman  v.  Johnson,  23  Colo. 
j64>  58  Am.  St.  Rep.  4J14. 

Florida.  —  McKeown  v.  Collins,  38  Fla.  Xj6 ; 
Townsend  v.  Edwards,  25  Fla.  582;  Ftotlda 
Sav.  Bank  v.  Brittain,  so  Fla.  507. 

Illinois.  —  Torrence.v.  Sbedd,  156  111.  194. 

Iowa.  —  Chicago,  etc.,  R.  Co.  v.  Kelley,  105 
Iowa  106 ;  Rath  v.  Martin,  93  Iowa  499 ;  Wil- 
son V.  Russell,  73  Iowa  395 :  Patton  v.  Luther, 
47  Iowa  336 ;  Nichols  v.  McGlatbery,  43  Iowa 
189;  Early  r.  Whittinghsm,  43  Iowa  i6a;  Case 
V.  Albee,  28  Iowa  277 ;  McNamara  v.  Estes,  »3 
Iowa  246. 

Katuu.  —  Wilson  v.  Reasoner,  37  Kan.  663; 
Ffeine  v.  Spratley,  s  Kan.  550 ;  Taylor  v.  Miles, 
5  Kan.  498,  7  Am.  Dec.  ssS. 

Kentucky.  — S«<t  Packard  v.  Beaver  Valley 
Land,  etc,  Co.,  96  Ky.  t4^9- 

Louisiana.  —  Marmion '  v.  McPeak,  51  La. 
Add.  1631;  Breaux  v.  N^rotto,  43  La.  Ann. 
441  (in  which  cases  the  rule  in  Barrow  v.  Wil- 
son, 39  La.  Ann.  403,  was  modified)  ;  Foreman 
V.  Hincbdiffe,  106  La.  235;  Scott  v.  Parry,  108 
La.  11;  Pennington  v.  Jones,  5a  La.  Ann. 
soas ;  Welsch  v,  Augasti,  5a  La.  Ann.  1949 ; 
Hansen  v.  Mauberret,  53  La.  Ann,  1565;  Le 
Seigneur  v.  Bessan,  52  La.  Aon.  187 ;  Dibble  v. 
Leppert,  47  La.  Ann.  792;  Montgomery  v. 
Marydale  Land,  etc.,  Co.,  46  La.  Ann.  403 ; 
Concordia  v.  Bertron,  46  La.  Ann,  356 ;  John- 
son V.  Martinez,  48  La.  Ann.  52;  Surget  v. 
Newman,  42  La.  Ann.  777 ;  Wederstrandt  v. 
Freyhan,  34  La-  Ann.  705 ;  DaTcnpcvt  v.  Knox, 
34  La.  Ann.  407 ;  Lague  v.  Bosgni,  3a  La.  Ann. 
914;  Person  v.  O'Neal,  32  La.  Ann.  328. 

Minnetota.  —  Burdick  v.  Bingham,  38  Minn. 
483 ;  Feller  v.  Clark,  36  Minn.  338 ;  Sanborn 
V.  Cooper,  31  Minn.  307- 

iiitsiisippi.  —  Hoskins  v.  Illinois  Cent.  R. 
Co.,  78  Miss.  768,  84  Am.  St.  Rep.  644^(land 
exempt  from  taxation) ;  Metcalfe  v.  Perry,  66 
Miss.  68. 

Nm  Forik.  — See  Hagner  v.  HaU.  10  N.  Y. 


App.  Div.  581;  Sanders  v.  Saxton,  (Supm.  Ct 
Spec.  T.)  36  Misc.  (N.  Y.)  574;  Wallace  v. 
International  Paper  Co.,  53  N.  Y.  App.  Div. 
41;  Turner  v.  Boyce,  (Supm.  Ct.  Spec.  T.)  11 
Misc.  (N.  Y.)  502;  Andrus  v.  Wheder,  (Supaa. 
Ct.  Tr.  T.)  ^9  Misc.  (N.  Y.)  41* 

North  Dakota.  —  Eaton  v.  Bennett,  10  N. 
Dak.  346;  Roberts  v.  Fargo  First  Nat.  Bank, 
8  N.  Dak.  504;  Swei|^  v.  Gates,  9  N.  Dak. 
538.  See  also  Lee  p.  Crawford,  10  N.  Dak, 
483. 

Ortgon.  —  Nickum  v.  Gaston,  28  Oregon  32a. 
Pennsylvania,  —  Simpson  v.  Meyers,  197  Pa. 
St.  323. 

IV£St  Virginia.— Bndley  v.  Ewart,  18  W. 
Va.  59^. 

'  fViseonsin.  —  Cbic^,  etc.,  R.  Co.  v.  Bay- 
field County,  87  Wis.  188;  Dupen  v.  Wethertqr, 
79  Wis.  303 :  Wadleigb  c  Marathon  County 
Bank,  58  Wis.  546;  Smith  v.  Sherry,  54  Wis. 
114.  See  also  Oconto  Co.  v.  Jerrard,  46  Wis. 
317;  Marsh  v.  Clark  County,  42  Wis.  502. 

And  see  supra,  this  title,  Dted  —  BIFtci  — 
As  Evidence  — How  Far  Enforced. 

AsBSswnent  in  Kame  of  Dsad  Iba.  — Uil- 
lavdoD  V.  Gallaglier,  104  La.  713;  Kohlman  v. 
Glandi,  53  La.  Ann.  700. 

Jmgtilax  Proof  of  Sotlos.  — The  statute  is 
not  prevented  from  running  by  the  fact  that 
the  notice  of  expiration  of  the  period  of  re- 
demption, as  decided  in  the  deed,  was  made  by 
affidavit  of  the  pid>lisher  instead  of  by  that  of 
the  bolder  of  the  certificate.  Bolin  v.  Fraods, 
72  Iowa  619 ;  Tmlock  v.  Bentley,  67  Iowa  603. 

Fnvlou  Tandnr  has  been  held  to  prevent  the 
bar  of  the  statute.  Douglass  v.  Lowell.  55 
Kan.  574.  See  also  Noble  v.  Douglass,  56 
Kan.  93. 

4.  Fraud  of  Parties.  —  Crisman  v.  Johnson,  23 
Colo.  364,  58  Am.  St.  Rep.  224. 

Inaossnt  Pnrohassr  Froteetad.  —  Nickum  v. 
Gaston,  24  Or^on  380. 

5.  Vgadunaatal  OlffaBtioas  Onrtd,  —  Hill  v. 
Atteibuir,  88  Mo.'  1 14. 

The  Ssed  Is  Color  of  Title,  and  therefore  pos- 
session under  the  special  statute  will  ripen  into 
an  indefeasible  title.  Lassiter  v,  Lee,  68  Ala. 
387,  holding  that  the  statute  runs  even  if  the 
sale  is  void  by  reason  of  the  fact  that  the  taxes 
tad  been  paid;  Pugh  v.  Youn^ood,  69  Ala. 
996. 

6.  Pratt  V.  Mtlwankee.  93  Wia.  658 ;  Knox  v. 
Oeveland,  13  Wis.  245. 
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(b)  Dflod  Void  on  Its  Face.  —  In  many  jurisdictions  the  statute  will  not  run  in 
favor  of  the  grantee  though  he  is  in  the  actual  possession  of  the  premises,  if 
the  deed  is  vo<d  on  its  face.' 

(o)  Fnnhue  by  On*  Tot  Antkorisad  to  FuohiM.  —  The  statutes  do  not  run  against 
the  original  owner  in  favor  of  one  who  by  reason  of  his  relation  to  the  owner 
was  precluded  from  acquiring  the  tax  title,'  at  least  until  the  discovery  of 
the  fraud  in  the  purchase.' 

c.  Statutes  Operating  Against  Either  Party  Out  of  Possession 
—  (i)  In  General.  — The  limitation  provided  often  operates  upon  the  remedy 
of  both  parties,  as  well  to  cut  off  that  of  the  grantee  in  the  tax  deed  as  that 
of  the  original  owner,  it  devolving  on  the  party  out  of  possession  to  bring  his 
actioa  within  the  time  prescribed  by  the  statute.^ 

(2)  Sufficient  Occupancy  —  (a)  In  Gononl.  —  The  occupancy  which  will  set 
the  statute  in  motion  and  keep  it  running  in  favor  of  the  party  in  possesion 
need  not  be  a  continued  possession  by  the  same  person.* 

(b)  ConitmotiTe  PimhhIoil  —  Where  the  premises  are  not  in  actual  possession 
of  either  party  a  valid  tax  deed  gives  to  the  grantee  constructive  possession 


XiMpllou  Flxod  bf  Btatnte. —  See  Canter  v. 
WillUnis,  107  La.  77,  holding  that  the  statutory 
exceptions  are  exclusive;  Kennan  v.  Smith,  115 
Wis.  463;  Chicago,  etc.,  R.  Co.  v.  Arnold,  114 

Wis.  434. 

1.  Statate  Does  Not  Ann  if  Doed  Void  on  Fsoe 

—  United  Stales.  —  Redfield  v.  Parks,  133  U. 
S.  239;  Moore  v.  Brown,  11  How.  (U.  S.)  414; 
Daniels  v.  Case,  45  Fed.  Rep.  843 ;  Coulter  v. 
Stafford,  56  Fed.  Rep.  564,  15  U.  S.  App.  118. 

Colorado.  —  Crisman  v.  Johnson,  33  Colo. 
364,  58  Am.  St  Rep.  334;  Gomer  v.  ChafFee,  6 
Colo.  314;  Brinker  V.  Union  Pac,  etc.,  R.  Co., 
II  Colo.  App.  166. 

Kansas.  —  Richards  v.  Thompson,  43  Kan. 
309;  Larldn  v.  Wilson,  28  Kan.  513;  Water- 
son  V.  Devoe,  18  Kan.  333;  Hall  v.  Dodge,  18 
Kan.  280  ;  Entrekin  v.  Chambers,  1 1  Kan.  368 ; 
Hubbard  v.  Johnson,  9  Kan.  634 ;  Sapp  v.  Mor- 
rill. 8  Kan.  677;  Shoat  v.  Walker,  6  Kan.  65. 

LoiiwVaBa.  —  Beltram  v.  Viilere,  (La.  1888) 
4  So.  Rep.  506. 

Minnesota.  —  Sheehy  v.  Hinds,  27  Minn. 
359. 

Mississippi. CUy  v.  Moore,  65  Miss.  81. 

Missouri.  —  Callahan  v.  Davis,  9a  Ho.  78; 
Duff  V.  Neilson,  90  Mo.  93 :  Pearce  v.  Titts- 
worth,  87  Mo.  635 ;  Hopkins  v.  Scott,  86  Mo. 
140;  Mason  v.  Crowder,  85  Mo.  526. 

Nebraska.  —  Bendexen  v.  Fenton,  21  Neb. 
184;  Housel  V.  Boggs,  17  Neb.  94;  Towle  v. 
Holt,  14  Neb.  221 ;  McGavock  v.  Pollack,  13 
Neb.  535- 

Nortk  Dakota.  —  Hegar  v.  De  Groat,  3  N. 
Dak.  354. 

Oregon.  —  Lewis  v.  Blackburn,  43  Or^n 
114. 

South  jDo*o*«.  —  Horswill  v.  Famham,  (S. 
Dak.  1902)  92  N.  W.  Rep.  1082. 

Texas.  —  Berrendo  Stock  Co.  v.  Kaiser,  66 
Tex.  353;  Kilpatrick  v.  Sisneros,  33  Tex.  113; 
Wofiord  V.  McKinna,  33  Tex.  36,  76  Am.  Dec 
53- 

Washington.  —  Hurd  v.  Brisner,  3  Wash,  t, 
28  Am.  St,  Rep.  17. 

See  also  supra,  this  title.  Deed  —  Bifect  — 
As  Color  of  Title. 

i,  VnuthmlMd  Pazduw.  —  Sorenson  v.  Davis, 
83  Iowa  405 ;  Jordan  v.  Brown,  56  Iowa  381 ; 


Austin  V.  Barrett,  44  Iowa  488 ;  Knitz  v.  Fisher, 
8  Kan.  90;  Carithers  v.  Weaver,  7  Kan.  tio; 
McGee  v.  Holmes,  63  Miss.  50;  McMabon  v. 
McGraw,  36  Wis.  614.  See  also  Battin  v. 
Woods,  27  W.  Va.  58.  But  see  Bemis  v.  Plato, 
iro  Iowa  127;  Waggoner  v.  Mann,  83  Iowa 
no  Iowa  137;  Waggoner  v.  Mann,  83  Iowa  17. 

S.  Itatnto  Bow  Hot  Knn  nntU  Mieovsiy  tt 
Fraud.  —  Doyle  v.  Doyle,  33  Kan.  731 ;  Doffitt 
V.  Tuhan,  28  Kan.  292. 

4.  Elthor  Party  Oat  of  FosseidoK  Bamd  — 
United  States.  ~  Barrett  v.  Holmes,  lea  U.  S. 
651. 

Alabama.  —  Capefaart  v.  GuSey,  130  Ala. 
425. 

Arkansas.  —  Parr  v.  Matthews,  50  Ark.  390. 
Iowa.  —  Dorweiler  v.  Callanan,  91  Iowa  299; 
La  Rue  v.  King,  74  Iowa  288 ;  Brett  v.  Farr,  66 
Iowa  684 ;  Griffith  v.  Carter,  64  Iowa  193: 
Ellsworth  V.  Low,  63  Iowa  178;  McCai^ian  v. 
Tatman.  53  Iowa  508;  Tabler  v.  Callasan.  49 
Iowa  362 ;  Patton  i>.  Luther,  47  Iowa  236 ; 
Hintrager  v.  Hennessy,  46  Iowa  600 ;  Wallace 
V.  Sexton,  44  Iowa  357;  Laverty  v.  Sexton,  41 
Iowa  435;  Peck  v.  Sexton,  41  Iowa  566;  Brown 
V.  Painter,  38  Iowa  456. 

Kansas.  —  Coale  v.  Campbell,  58  Kan.  4S0; 
Smith  V.  Jones,  37  Kan.  393;  Corbin  v.  Brown- 
son,  38  Kan.  533;  Thomburg  v.  Cole,  37  Kas. 
490;  Hubbard  V.  Johnson,  9  Kan.  632;  Bowman 
V.  Cockrill,  6  Kan.  311. 

Louisiana.  —  Russell  v.  Lang,  50  La.  Ann. 
36;  Waddill  V,  Walton,  42  La.  Ann.  763. 

Michigan,  —  Case  v.  Dean,  16  Mich.  12; 
Groesbeck  v.  Seeley,  13  Mich.  329. 

Missouri.  —  Spurlock  v.  Dougherty,  81  Ma 
171. 

Pennsylvania.  —  Hole  t>.  Rittenbouse,  19  P>- 

St.  305. 

IViiconsin.  —  Stephenson  v.  Wilson,  50  Wis. 
95;  Smith  V.  Ford,  48  Wis.  117;  Coleman  v. 
^dred,  44  Wis.  210;  Pepper  v.  O'Dowd,  39 
Wis.  538 ;  Wilsian  v.  Henry,  40  Wis.  594 ;  Lewii 
V.  Diaher,  33  Wis.  504;  L]4)rand  r.  Hancr,  3> 
Wis.  330;  Swain 'v.  Comstock,  18  Wis.  463: 
Pariah  v.  Eager,  15  Wis.  533;  Knox  v.  Cleve- 
land^  13  Wis.  345;  Falkner  v.  Dorman,  7  Wis. 
388. 

5.  GaUaher  v.  Head,  108  Iowa  588. 
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and  starts  the  statute  to  run  against  the  owner,'  or  prevents  it  from  runnir^ 
against  an  action  by  the  tax-title  claimant.* 

WluHM  tlw  Seed  li  Tdd  on  Its  Tue  and  the  grantee  is  not  in  actual  possession 
the  deed  will  not  give  to  him  constructive  possession,  and  the  statute  of 
limitations  runs  against  him  and  not  against  the  original  owner' 

d.  Retrospective  Statutes.  —  A  statute  of  the  character  under  dis- 
cussion may  be  retrospective  and  operate  upon  sales  prior  to  its  passage,*  but 
as  to  existing  causes  of  action  a  reasonable  time  must  be  allowed  for  insti- 
tuting suit,'  and  if  the  whole  time  allowed  by  the  statute  had  expired  before 
its  passage  the  statute  does  not  apply  until  the  time  allowed  by  it  has  run.* 
On  the  other  hand,  where  an  absolute  title  becomes  vested  in  the  tax  pur- 
chaser by  reason  of  the  expiration  of  the  statutory  period  of  limitation,  such 
right  cannot  be  subsequently  impaired.' 

e.  Parties  under  Disability.  —  While  the  rights  of  owners  who  are 
under  disability  at  the  time  of  sale  are  frequently  protected  by  saving  clauses,** 


1.  ConatrootlTe  PoiiMilon  of  TTnoooapiod  Land 

—  United  States.  —  Bardon  v.  Land,  etc..  Imp. 
Co.,  157  U.  S.  327  (tVisconsin  statute);  Cole- 
man V.  Peshtigo  Lumber  Co.,  30  Fed.  R^.  317. 
See  also  Vail  v.  Richards,  63  Fed.  Rep.  720, 
33  U.  S.  App.  570. 

Iowa.  —  iUce  v.  Haddock,  70  Iowa  3x8; 
Monk  V.  Corbin,  58  Iowa  503 ;  Bnllis  v.  Marsh, 
56  Iowa  747;  McCaughaa  v.  Tatman,  53  Iowa 
508;  Moingona  Coal  Co.  v.  Blair,  $1  Iowa  447; 
Goalee  v.  Teamey,  52  Iowa  455. 

Kansas.  —  Doyle  v.  Doyle,  33  Kan.  725 ; 
Harris  v.  Curran,  32  Kan.  580;  McFaddea  v. 
GofT,  32  Kan.  415;  Case  v.  Frazier,  30  Kan. 
345;  Myers  v.  Coonradt,  j8  Kan.  315. 

LoutMioHa.  —  Ashley  Co.  v.  Bradford,  109  La. 
641. 

Minnesota.  —  Bronaon  v.  St  Croix  Lumber 
Co.,  44  Minn.  348. 

Missouri,  —  Hill  v.  Atterbury,  88  Mo.  114. 

tVisconsin.  —  Warren  v.  Putnam,  63  Wis. 
414 ;  Austin  v.  Holt,  32  Wis.  478 :  Lawrence 
V.  Kenney,  32  Wis.  281 ;  Cutler  v.  Hurlbut,  ag 
Wis.  152;  Gunnison  v,  Hoehne,  18  Wis.  268; 
Whitney  V.  Marshall,  17  Wis.  174:  Parish  v. 
Eager,  15  Wis.  533;  Dean  v.  Earley,  15  Wis. 
100;  Knox  V.  Cleveland,  13  Wis.  245;, Hill  v. 
Kricke,  11  Wis.  442. 

See  also  Sullivan  v.  Collins,  20  Colo.  538. 

Where  Aetiul  Poweerioa  Is  ])i::p:i*.ei  the  rule 
seems  to  be  otherwise.  See  Taylor  v.  Rountree, 
38  Wis.  391 ;  Jones  v.  Collins,  16  Wis,  594. 

OnwtmotlTe  PoMession  of  All  by  Ac'.nul  Sorm- 
■km  nr  Part. —  Sparks  v.  Farris,  (Arie.  1903)  71 
S.  W.  Rep.  945- 

Under  Btotntory  Bight  to  Xalntaln  Ejretment 
ftnr  Un«eeaplad  Laads. —  See  Simpson  v.  Meyers, 
197  Pa.  St  522;  Johnston  v.  Jackson,  70  Pa. 
St.  164;  Stewart  v.  Trevor,  56  Pa.  St  374; 
Burd  V.  Patterson,  23  Pa.  St  219;  Sheik  v. 
McEIroy,  30  Pa.  St  31 ;  Robb  v.  Bowen,  9  Pa. 
St.  71 ;  Dull  V.  Ahls,  14  Pa.  Co.  Ct  350.  But 
see  Wain  v.  Shearman.  8  S.  &  R.  (Pa.)  357> 
II  Am.  Dec.  634,  and  Cranmer  v.  Hall,  4  W. 
&  S,  (Pa.)  37,  which  held  otherwise  thoi^h 
opposed  to  the  earlier  decision  in  Parish  v. 
Stevens,  3  S.  &  R.  (Pa.)  298.  But  the  statute 
applies  only  to  unseated  lands.  Simpson  r. 
Meyers,  197  Pa.  St.  533 ;  Stewart  v.  Trevor,  56 
Pa.  St.  374. 


S.  PremitB  Banning  of  Statute  Against  Pnr- 
diaMT,  —  Dorweiler  v.  Callanan,  91  Iowa  299 ; 
Francis  v.  Griffin,  72  Iowa  23, 

8.  Deed  Told  on  Faee.  —  Jackson  v.  Neal, 
136  Ind.  173;  Cutler  v.  Hurlbut,  39  Wis.  153; 
Lain  v.  Shepardaoo,  18  Wis,  59.  See  also 
supra,  this  section,  When  Statute  Dees  Not 
Operate — Deed  Void  on  Its  Face. 

4.  Betrospeetlve  Operation.  —  Barrow  v.  Wil- 
son, 39  La.  Ann.  403;  In  re  Loclchart,  109  La. 
740  (constitutional  provision).  See  also  gen- 
erally the  title  Limitation  of  Actiohs,  toI.  19, 
p.  174. 

Btntnte  Bhortaning  Kditlng  Pe^  T»Ud.— 

Mecklem  v.  Blake.  32  Wis.  495,  99  Am.  Dec 
68;  Howell  v.  Howell,  15  Wis.  55;  Smith  v. 
Packard,  12  Wis.  371 ;  Parker  v.  Kuie,  4  Wis. 
I,  65  Am.  Dec.  283. 

Statnte  Extending  Existing  Period  TaUd. — 
Martz  V.  Newton,  29  Kan.  331 ;  Jordan  v.  Kyle, 
27  Kan.  193;  Keith  v.  Keith,  26  Kan.  26; 
Long  V.  Wolf,  35  Kan.  533;  Maxson  v.  Huston, 

32  Kan.  643. 
Saving  Glnflse  In  Stntata. —  Ward  v.  Huggins, 

7  Wash.  617. 

5.  Beasonable  Time  Kiut  Be  Allowed.  —  Smith 
V.  Bryan,  74  Ind.  515;  Dale  v.  Frisbie,  59  Ind. 
530;  Osbom  V.  Jaines,  17  Wis.  573.  And  see 
the  title  Limitation  op  Actions,  vol.  19,  p,  169. 

6.  Where  Time  Allowed  Has  Ban.  —  Smith  v. 
Bryan,  74  Ind.  515.  And  see  the  title  Limita- 
tion OP  Actions,  vol.  19,  p.  176. 

7.  Vested  Title  Cannot  Be  Iminlred. —  Sigman 
V  Lundy,  66  Miss.  532;  Gibson  v.  Berry,  66 
Miss.  S15;  Cutler  v.  Hurlbut  29  Wis.  153; 
Lindsay  v.  Fay,  28  Wis.  177;  Pleasants  v. 
Rohrer,  17  Wis.  577;  Smith  v.  Cleveland,  17 
Wis.  556;  Parish  v.  Eager,  15  Wis.  532;  Knox 
V.  Cleveland,  13  Wis.  245 ;  Sprecher  v.  Wake- 
ley.  II, Wis.  433;  Hill  V.  Kricke,  11  Wis.  442, 
See  also  Vail  v.  Richards,  fia  Fed.  Rep.  730. 

33  U.  S.  App.  570.  And  see  the  title  Limita- 
tion OP  Actions,  vol.  19,  p.  173.  Contra,  Kipp 
V.' Johnson,  31  Minn.  360,  holding  that  the 
statute  merely  took  away  or  suspended  the 
remedy,  and  had  no  reference  to  the  right. 

8.  Parties  nnder  DisahlUtr  —  Time  Extended. 
—  Sullivan  v.  Collins,  ao  Colo.  538;  McConnel 
ff.  Konepel,  46  111.  519;  Smith  v.  Bryan,  74 
Ind.  515;  Bemis  v.  Plato.  119  Iowa  137; 
Keams  v.  Collins,  40  La.  Ann.  453 ;  Barrow  v. 
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such  a  clause  will  not  protect  the  grantee  of  such  person  *  or  extend  the 
time  within  which  the  tax-title  claimant  must  act;'  and  where  the  tax 
law  makes  no  exception  of  persons  under  disability  such  a  person  is  not  saved 
from  the  operation  of  the  statute  limiting  the  time  within  which  to  bring  an 
action  for  land  sold  for  taxes,  and  a  gene^  statute  permitting  a  person  under 
disability  to  sue  within  a  certain  time  after  the  disability  is  removed  does 
not  apply.* 

YL  BiOKTS  OF  FtTBOHASEBS  OF  Befeotite  T1TLS8  —  1.  Avoiding  Lialulitr  far 
Future  Taxes.  —  One  who  fails  to  acquire  title  under  a  tax  deed  may  deny  his 
ownership  of  the  land  as  a  defense  to  an  action  to  recover  taxes  from  him ;  he 
is  not  estopped  by  his  previous  acceptance  and  recording  of  the  deed.* 

8.  Beimboriemexit  —  a.  IN  ABSENCE  OF  Statute.  —  In  the  absence  of  a 
statute  changing  the  rule,  the  doctrine  of  caveat  emptor  applies  to  tax  sales, 
and  if  the  title  fails  the  purchaser  is  remediless  to  recover  the  amount  paid 
by  him.' 

b.  Under  Statutory  Authority  —  (i)  Purchase  Price,  Subsequent 
TaxeSf  Etc.  —  (&)  b  e«ml.  —  In  many  jurisdictions  a  purchaser  of  an  invalid 
tax  title  is  protected  by  statutes  providing  for  repayment  to  him  of  the 
amount  of  the  purchase  money,  or  of  the  purchase  money  and  all  subsequent 
taxes,  with  interest,  etc.,  and  making  such  charges  a  lien  or  subrogating  the 
purchaser  to  the  lien  of  the  taxing  power.*  The  right  of  an  individual  to 
recover  and  the  extent  of  his  recovery  will,  of  course,  depend  upon  the  par- 


WtlBon,  39  La.  Ann.  403 ;  Lyman  v.  Hunter, 
133  N.  Car.  508. 

Btdeapttoa  EMeatlal.  —  Redemption  within 
the  statutory  time  after  majority  is  absolutaly 
etsentidl  to  a  minor's  right  to  sue  in  ejectmeat 
for  the  land.  Woodbury  v.  Shacklcford,  19 
Wis.  59. 

1.  G^rantM  of  FerioA  nndn  DUaUUtj'  Kot  F»- 
teeted.  —  McCaughan  v.  Tatman,  53  Iowa  508. 
Sec  also  Lyman  v.  Hunter,  123  N.  Car.  508. 

8.  TaX'tiUe  Claimant  Vet  Within  Btatate. — 
McCaughan  v.  Tatman,  53  Iowa  508. 

%.  Bnaptioa  Exfits  Only  by  Iqpnw  FmUfln. 

—  Goodman  v.  Wilson,  54  Kan.  709;  Douglass 
V.  Lowell,  ss  Kan.  574;  Cartwri^  v.  Korman, 
45  Kan.  515.  And  see  generally  the  title  Liici- 

TATIDM  OF  AcnOHS.  VOl.  19,  p.  213. 

4.  DafeiiM  Against  Fitua  Taua,  —  Coombs 

V.  People,  198  111.  s86. 

He  Belief  in  AbeenoB  of  SUtnte— ^rUratuai. 

—  Nevada  County  v.  Dickey,  68  Ark.  160;  St. 
LoniB,  etc.,  R.  Co.  v  Alexander,  49  Ark.  190. 

California. —  iMmia  v.  Los  Angdca  County, 
59  Cal.  456;  Harper  v.  Rowe,  53  Cal.  333. 

Colorado.  —  Larimer  County  v.  National 
State  Bank,  11  Colo.  564. 

Florida.  —  Graham  v.  Florida  Land,  etc.,  Co., 
33  Fla.  356. 

Indiana.  —  Worley  V.  Gcero,  no  Ind.  208; 
State  V.  Casteel,  no  lad.  174;  Churchman  v. 
Indianapolis,  no  Ind.  *sg;  McWhinncQr  v.  In- 
dianapolis, 98  Ind.  i8a ;  Logansport  v.  Htnuph- 
rey.  84  Ind.  4671  Indianapolis  v.  Langadale,  39 
Ind.  486. 

Kansas.  —  Coc  v.  Farwell,  24  Kan.  566 ;  Lyon 
County  V.  Goddard,  22  Kan.  389. 

Mains.  ~—  Packard  v.  New  Limerick,  34  Me. 
266;  Treat  v.  Orono,  26  Me.  217;  Emerson  v. 
Washington  Conn^,  9  Me.  88, 

Mor^and.  —  Hamiltott  v.  Valiant,  30  Md.  139. 

UatsaehmtiU.  —  Lyade  v.  Melrose,  10  Allen 


Michigan,  —  Croskery  v.  Busch,  116  Mich. 
388;  Rice  V,  Auditor-Gen.,  30  Mich.  12. 

Minnesota.  —  Burdidc  v.  Bingham,  38  Uian. 
48a ;  Barber  v.  Evans,  27  Minn.  9a. 

Ntbraska.  —  Martin  v,  Kearney  Conn^,  6a 
Nd).  538;  McCague  v.  Omaha,  58  HA.  37; 
Norris  V.  Burt  County,  56  Neb.  295 :  Peonod: 
V.  Douglas  County,  39  Neb.  293,  42  Am.  St  Rep. 
579;  Merrill  v.  Omaha,  39  Neb.  304. 

New  Jersey.  —  Casselbuiy  v.  Piscataway,  43 
N.  J.  L.  353 ;  Hampton  v.  Nicholson,  23  N.  J. 
Eq.  433 ;  Tooker  v.  Ro^  44  N.  J.  U  591.  Bat 
see  FhiUips  v.  Hudson,  31  N.  J.  L.  143, 

New  Mexico.  —  Blackwell  v.  AthnqoNqM 
First  Nat.  Bank,  10  N.  Hex.  555. 

New  Forik.  — Coffin  v.  BRKddyn,  116  N.  Y. 
159. 

Pennsylvania.  —  Bredin  v.  Cranberry  Tp.,  87 
Pa.  St.  441 ;  Jenks  V.  Wright,  fit  Pa.  St.  410. 

South  Carolina. —  Harth  v.  fflfafies,  3  Rid. 
L.(S.  Car.)  316. 

So*ith  Dakota. — American  Inreat  Cb.  9. 
Beadle  Cbunty,  %  S.  Dak.  410. 

Tennessee.  —  Ross  v.  Mabry,  i  Lea  (Tenn.) 

226. 

Texas.  —  McCormick  v.  Edwards,  69  Tex. 
106.' 

West  Virginia.  ■ —  Simpson  v.  Edmiston,  ij 
W.  Va.  675. 

Contra.  —  Norton  v.  Rock  County,  13  Wis. 
611  (obiter). 

Statatory  KodlfleatiOD  of  OoamoBpllV  Sill.  — 
In  Pennsylvania  it  was  provided  by  statute  in 
1856  that  where  the  assessment  was  double  or 
the  land  was  not  in  the  conn^  the  doctrine  ol 
caveat  emptor  should  not  apply.  Bredbl  ft 
Cranberry  Tp.,  87  Pa.  St,  441. 

6.  Xeoovery  under  fltatatory  kaXhmttf'-tt 
Genaml  —  United  States.  —  Smith  v.  Gage,  n 
Bias.  <U.  S.)  217. 

Arisona,  —  Hereford  «.  O'Connor,  (AiIl 
1898)  53  Fac.  Rep.  47t. 
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ticular  statute.  Thus^  under  the  various  enactments,  reimbursement  for  taxes 
paid  subsequent  to  the  tax  sale  is  restricted  to  bona  fide  occupants; '  the  rate 
of  interest  recoverable  is  provided;*  the  liability  is  confined  to  one  under 
duty  to  pay  at  the  time  of  the  sale ;  *  and  the .  purchaser  must  show  his 
purchase^  and  what  taxes  are  properly  chai^eable.*  ' 

!■  to  ?«arwwa  XiaUUty  the  statutory  provisions  vary ;  but  where  the  purchaser 
is  subrogated  to  the  lien  of  the  taxing  power  the  reimbursement  is  enforced 
by  foreclosing  the  lien,  and  the  legal  owner  is  not  personally  liable.* 

(b)  BafoadnuBt  by  Tixing  Fown.  —  Some  of  the  statutes  provide  for  reimburse- 


Arkansas.  —  Andertoo  v.  Wmiams,  S9  Ark. 
144;  Wii^t  V.  Gnbam,  43  Arlt.  140;  Coaa  v. 
Hill,  41  Ark.  149;  St.  Louia,  etc.,  R.  Ca  v. 
Alexander,  49  Ark.  190;  Hare  v.  Caxnall,  39 
Ark.  196. 

Colorado.  —  Cbartton  v.  Kdtr,  24  Cola  2731 
Ctisman  v.  Johnaon,  as  Cok>.  364,  58  Am.  St 
it^  224. 

Florida.  —  Graham  v.  Florida  Land,  cCCh  Co., 
f3  Fla.  jsC 

Ittinois.'-'Gagt  9.  Dn  Ptgr,  134  IlL  13a; 
Smith  V.  Prall,  133  UL  308;  Gage  v.  Watcmaa, 
iji  111.  115. 

Indiana.  —  Cole  Vj  Grar,  139  Ind.  396 ;  Stal- 
tap  V.  Dixon,  136  Ind.  9 ;  Harlan  v.  Jonca,  104 
Ind.  167;  Parker  v.  Goddard,  81  Ind.  394;  Mc- 
Keen  v.  Haskell,  108  Ind.  97 ;  Culbertaon  v. 
Munson,  104  Ind,  451;  Scott  f.  Millikan,  104 
Ind.  75 ;  Ludlow  v.  Ludlow,  109  Ind.  199 ;  Sloan 
V.  Sewdl.  81  Ind.  180;  Cieoeliaa  v.  Mann,  84 
Ind.  147;  Locke  v.  Catlett,  96  Ind.  991;  Duke 
».  Brown,  65  Ind.  as  ;  Hoabrodt  v.  Schooley,  74 
Ind.  51 ;  Dixon  c  Eikenberry,  (lad.  App.  1903) 
6i  N.  E.  Rep.  938.  See  alao  Armstrong  v. 
Hufty,  (Ind,  1899)  55  N,  E.  Rep.  443- 

lowa.  —  Buddejr  v.  Eariy,  72  Iowa  289; 
Goodnow  V.  Burrowa,  74  Iowa  758;  Goodnow 
V.  Lltchfidd,  67  Iowa  691 ;  Goodnow  v.  Wella, 
07  Iowa  634;  Hunter  v.  Early,  73  Iowa  769; 
Buck  V.  Holt,  74  Iowa  894 ;  Brajdier  v.  Cole,  67 
Iowa  650;  Oetv.  Travacier,  at  Iowa  68;  Gtilse 
V.  Early,  7a  Iowa  283 ;  Lig^t  v.  West,  4a  Iowa 
138;  Thompson  v.  Savage,  47  Iowa  522;  Sexton 
V.  Henderson,  45  Iowa  160;  Besore  v.  Dosh,  43 
Iowa  an;  ^ringer  v.  Bartle,  46  Iowa  688; 
Everett  v.  Beebe,  37  Iowa  45a;  Oanaaen  v. 
Raybnm,  14  Iowa  136. 

Kansas. —  Polenqueen.v.  McAllastcr,  64  Kan. 
163;  Harding  r.  Greene,'  59  Kan.  20a;  Am  v. 
Hoppin,  as  Kan.  707 ;  Geer  v.  Thrasher,  37  Kan. 
6$7;  Anld  v.  HcAIlaatcr,  43  Kan.  163;  Jackson 
V.  Challiss,  41  Kan,  247 ;  Hoffman  v,  Groll,  35 
Kan.  65a;  Standard  Invest.  Co.  v.  Freeman,  64 
Kan.  88s,  67  Fac.  Rep.  8s9 ;  Fairbanks  v.  Wil- 
Uama,  24  Kan.  16 ;  Stetson  v.  Freeman,  36  Kan. 
608;  Shaw  V.  Kii^wood,  24  Kan.  476;  Cofbin 
V.  Young,  24  Kan.  198;  Smith  r.  Smith,  15  Kan. 
292;  Barker  v.  Mecartney,  10  Kan.  App.  130; 
I^rk  V.  Hetherington,  9  Kan.  App.  309,  aMrmed 
6a  Kan.  868,  64  Pac  Rep.  1115;  Canine  v. 
Ftnnup,  s  Kan.  App.  798;  Powell  v.  Finn,  s 
Kan.  App.  495 ;  Boi^  v.  Ritchie,  a  Kan.  App. 
714. 

Kentucky.  —  Fiah  V.  Genel^  (Ry.  igoo)  56  5. 
W.  Rep.  813. 

Louisiana.  —  Foreman  v.  HinchcIifFe,  106  La. 
aas;  West  v.  Negrotto,  5a  La.  Ann.  381. 

Michigan.  —  Nester  v.  Bnsch,  64  Mich.  657. 

Mississippi.  —  McLaran  v.  Moore,  60  Miss. 
S76;  Peteraon  v.  Kittredge,  65  Miss.  33;  Cog- 


bum  V.  Hunt,  56  Miss.  718,  distinguishing  Yaa- 
dell  V.  Tvgh,  S3  Miaa.  30a. 

Missouri.  —  Allen  v.  Buddey,  94  Mo.  138; 
White  v.  Shell,  84  Mo.  369- 

Nebraska. —  Green  v.  Hellman,  61  Neb.  87s; 
John  V.  Connell,  61  Neb.  267 ;  German  v.  Har- 
ris, 61  Neb.  63s ;  Adams  v,  Osgood,  60  Neb. 
779;  Merrill  v.  Ijama,  58  Neb.  706;  Sanford  v. 
Moore,  58  Neb.  654;  Grant  v,  Bartholomew,  57 
Neb.  673;  Lcavitt  v.  Bartholomew,  (Neb  1901) 
93  N.  W.  Rep.  856 ;  Merriam  v.  Ranen,  23  Neb. 
ai7;  Stcgeman  v.  Faulkner.  42  Neb.  53;  Dillon 
V.  Merriam,  22  Neb.  151 ;  Pettit  v.  Black,  8  Neb. 
52;  Wilhelm  V.  Russell,  8  Neb.  120;  Lynam  v. 
Anderson,  9  Neb.  368;  Miller  v.  Hurford,  it 
Neb.  377 ;  Reed  v.  Merriam,  15  Neb.  323 ;  Mer- 
riam V.  Hemple,  17  Neb.  345 ;  Wise  v.  Newat- 
ney,  26  Neb.  88;  Johnson  v.  Finley,  54  Neb, 
733 ;  Medland  v.  Connell,  57  Neb.  10 ;  Frank  v. 
Scoville,  48  Neb.  169;  Weston  p.  Meyers,  45 
Neb.  95- 

Ohio.  —  HefFem  v.  Hack,  65  Ohio  St.  164; 
Allen  r,  Russell,  59  Ohio  St.  137;  Steel  v. 
Pogue,  8  Ohio  Dec.  255,  15  Ohio  Cir.  Ct.  149; 
Chapman  v.  SoIIars,  38  Ohio  St.  378.  See  also 
Johnson  V.  Stewart,  29  Ohio  St.  498, 

Washiit0on.  —  Gove  v.  Tacoma.  atf  Wash. 
474- 

ffifcofuin.  — Towne  v.  Salentine,  9a  Wia. 
404;  Wisconsin  Cent.  R.  Co.  v.  Comstoek,  71 

Wis.  88. 

Jtam  Babaeqnnitlr  Paid  by  Pnrehater  Raeem- 
able.— Millikan  v.  Ham,  104  Ind.  498;  GencUa 
V.  Vincent,  50  La.  Ann.  956 ;  Walsh  v.  Harang, 
48  La.  Ann.  984 ;  Pfefferle  v.  Wielaod,  ss  Minn, 
aoa  ,*  Reid  r.  Yaaoo.  etc.,  R.  Co.,  74  Hiss.  769 ; 
Green  v.  Hellman,  61  Neb.  875. 

Vtt  AppUeablo  t«  SaeeessfU  Clalmast  vadar 
LatW  Tax  Daed.  —  Douglass  v.  Lowell,  64  Kan. 
533 ;  Bobbins  c.  Barron,  32  Mich,  36. 

1.  Btfflit  Eztaodsd  to  Ocenpaot  Only.  — Pfeff- 
erle V.  Wteland,  60  Minn.  328. 

fl.  Bate  of  iBtereat.  —  Peck  v.  Traesdell,  7 
Kan.  App.  189,  aHirmed  59  Kan.  779,  54  Pae. 
Rep.  1131;  Medland  v.  Linton,  60  Neb.  249; 
Mnrill  V.  Ijams,  58  Neb.  706 ;  Grant  v.  Bur- 
tholomew,  57  Neb.  673 ;  Adams  v.  Osgood,  43 
Neb.  450;  Cornelius  v.  Ferguson,  (S.  Dak. 
1902)  9t  N,  W.  Rep.  460  (where  only  the  legal 
rate  was  allowed). 

8.HabUltyBoftrIeeed.  — La  Rue  v.  King,  74 
Iowa  288.   See  also  Hunt  v.  Curry,  37  Ark.  too. 

4.  PorAaasr  Must  Shov  Pordiase.  —  Sohn  r. 
Wood,  75  Ind.  17- 

6.  FnnAtMF  Moat  Ikov  Vhat  Ttna  Oharm- 
abla.  —  Fans  v.  Simpson,  30  Tex.  Civ.  App. 
103. 

e.  Ho  PsTtonal  LlaMUty.  —  Carman  v.  Han^s, 
61  Neb.  635.  See  alao  Baricer  v.  Mecartney. 
10  Kan.  An>.  130. 
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ment  by  way  of  refundment  by  the  state,  county,  or  municipality  when  the 
title  fails  because  the  land  was  not  subject  to  taxation  or  because  the  taxes 
had  been  paid,  etc.,  the  liability,  however,  being  confined  to  such  cases  as 
are  covered  by  the  statute;*  and  under  such  enactments  the  purchaser  may 
himself  have  the  validity  of  the  sale  determined,  the  certificate  canceled, 
and  the  purchase  money  refunded.* 

Frooorlng  Betandmuit  by  Uftak*  in  a  case  in  which  refundment  was  not  author- 
ized will  not  prevent  a  subsequent  return  of  the  money  by  the  purchaser, 
and  his  title  is  not  invalidated  thereby.' 

(2)  Applicatton  and  Construction  of  Statutes  —  (»)  Blfl^ti  GtnflMd  1v  Tins  0' 
sutnta.  —  As  any  recovery  must  depend  upon  the  statutory  authority,  it  i& 
only  in  such  cas^s  as  the  statute  expressly  prescribes  that  reimbursement  may 
be  enforced,*  or  that  an  application  to  cancel  the  sale  and  to  refund  may  be 
granted.'   And  if  the  tax  is  illegal,  creating  no  obligation  for  its  payment 


1.  Kefnndmsnt  by  Tudng  Power  —  Colorado. 

—  Hurd  V.  Hamill,  10  Colo.  174. 

Indiana.  —  Ball  v.  Barnes,  133  Ind.  394 ; 
State  V.  Casteel,  110  Ind.  174;  Milltkan  v. 
Lafayette,  118  Ind.  333. 

Iowa.  —  Coibin  v.  Davenport,  9  Iowa  339. 

Kansas.  —  Topeka  Commercial  Secority  Co. 
V.  Harper  County,  63  Kan.  351 ;  School  DUt. 
No.  15  V.  Allen  County,  as  Kan.  568. 

Mastachtuetts.  —  I^nde  v.  Maiden.  166  Mass. 
344. 

Michigan.  — GuiA  v.  Auditor-Gen.,  jia  Mich. 
151. 

Nebraska.  —  Fuller  v.  Colfax,  33  Neb.  716; 
Wilson  V.  Butler  County,  a6  Nd>.  776 ;  Roberts 
V.  Adams  County,  ao  Neb.  409 ;  Roberts  v. 
Adams  County,  18  Neb.  471;  Merriam  v.  Otoe 
County,  15  Neb.  408;  Richardson  County  v. 
Hull,  28  Neb.  810,  34  Neb.  536. 

New  Mexico.  —  Stewart  v.  Bernalillo  County, 
(N.  Mex.  1903)  70  Pac.  Rep.  574. 

New  York.  —  Matter  of  Chadwick,  59  N.  Y. 
App.  Div.  334;  People  V.  Campbell,  35  N.  Y. 
App.  Div.  103. 

North  Dakota.  —  Paine  v.  Dickey  County,  8 
N.  Dak.  s8i ;  Tyler  v.  Cass  County,  i  N.  Dak. 
369;  Roberts  v.  Fargo  First  Nat.  Bank,  8  N. 
Dak.  504. 

South  Dakota.  —  Boynton  v.  Faulk  County, 
7  S.  Dak.  433. 

Texas.  —  Mumme  v.  McOoskey,  a8  Tex. 
Civ.  App.  83. 

Wisconsin.  —  Pier  v.  Oneida  County,  103 
Wis.  338;  Pier  v.  Oneida  County,  93  Wis.  463; 
Warner  v.  Outagamie  County,  19  Wis.  611. 

^•dal  OoBtraat  to  Bofiind  Is  in  Utaem  id  An- 
du^ty,  —  Hyde  V.  Kenosha  County,  43  Wis. 
139. 

Ihity  of  OffiOMT  Ket  JDdioial.  —  State  v.  Dves- 

sel,  38  Minn,  go. 

SoAsluit  A4jadloatloB  of  IbtiIUI^.  —  Ger^ 
man-American  Bank  v.  White,  38  Mun.  471 ; 
Easton  v.  Hayes,  38  Minn.  463. 

Sefandment  Not  OanoellatioB  of  Tax  — Sabss- 
qaent  CoUeotion.  —  Auditor-Gen.  v.  Patterson, 
122  Mich.  39;  State  v.  Murphy,  81  Minn.  354; 
State  V.  Kipp,  70  Minn.  386. 

Bad  Psith  Oafeati  Blffkt  — Eaiton  v.  Sco- 
field,  66  Minn.  435. 

Batkadmant  Aftar  lonnitUm  of  Land  from 
0aui^. —  Pier  v.  Oneida  County,  loa  Vfia. 
338. 

Vhn  btmit  Tot  BaoorcraUo.  —  Stewart  v. 


Bernalillo  Cbim^,  (N.  Mex.  1903)   70  Pac. 

Rep.  574. 

8.  Porohaser  May  Procure  Caneallation  aad 
B^oadmont.  —  Lynde  v.  Maiden,  t66  Mass.  244 ; 
State  V.  Dunn,  88  Minn.  444;  People  v.  Rob- 
erts, 144  N.  Y.  334.  See  also  O'Connor  v. 
Auditor-Gen.,  127  Mich.  553. 

■andamiu  to  Compel  Hsaring  or  Bafondnaot. 
—  Gurd  V.  Auditor-Gen,,  133  Micb.  151;  Olson 
V.  Cook,  57  Minn.  553;  People  v.  Chapin.  105 
N.  Y.  309. 

AppUoatfon  Xait  Show  Bight  nadn  Statat*;  — 

Lynde  v.  Maiden,  166  Mass.  344;  Olson  r. 
Cbok,  57  Minn.  553. 

eraatao  «f  Btata  of  laad  Bid  in  by  State  Bot 
mthlA  SUtata.  —  People  v.  Woodruff,  57  N. 
Y.  App.  Div.  343;  Matter  of  Olmstead,  (Siqnn. 
Ct  Spec.  T.)  II  Miac  (N.  Y.)  700. 

8.  Boturn  of  IfoBsy  Befonded  by  Wiitafa  — 
Edwards  v.  Upham,  93  Wis.  455. 

4.  Oonflaad  by  Tanas  of  Btatata  —  Colorado.— 
Larimer  County  v.  Natioiul  State  Bank,  11 
Colo.  564. 

fndiana.  —  Morrison  v.  Jacoby,  114  Ind.  84; 
Hilgenberg  v.  Marion  County,  107  Ind.  494. 

Iowa.  —  Lonsdale  v.  Carroll  County,  loS 
Iowa  453;  Lindsey  P.  Boone  County,  92  Iowa  86. 

Michigan.  —  Corrigan  v.  Htnfcley,  135  Mich. 
135. 

Minnesota.  —  Pfefferle  v.  Wieland,  55  Minn. 

303. 

Missouri.  —  Bingham  v.  Delongherty,  (Mo. 
1890)  13  S.  W.  Rep.  308. 

Nebraska.  —  Martin  v.  Kearney  County,  62 
Neb.  538. 

New  Jersey,  —  Brooks  v.  Union  Tp.,  68  N.  J. 
L.  133- 

North  Dakota.  —  Iowa,  etc.  Land  Co,  v. 
Barnes  County,  6  N.  Dak.  60 1. 

Lisa  tnr  Sabsaqnant  TazM  Coaftaad  to  Orlgiatl 
Barohaser. —  Toy  v.  McHugh,  62  Neb.  820. 

Taxsa  Hot  Legally  Assasssd- — Polenqueen  v. 
McAlIaster,  64  Kan.  263 ;  Barber  v.  Evans,  27 
Minn.  ga.  But  see  Capital  State  Bank  v.  Lewis, 
64  Miss.  727 :  Kaiser  v.  Harris,  63  Miss.  $90. 

Borden  of  Proof  on  Party  Basteting  lisa.— 
Cole  V.  Gray,  139  Ind.  396. 

f.  Oaasetla^  aad  Baftaadlag.  —  Bd  v. 
Barnes,  133  Ind.  394;  State  v.  Casteel,  no  Tod. 
174;  Rice  V.  Auditor-Gen.,  30  Micb.  12:  People 
V.  Roberts,  144  N..Y.  234;  People  v.  Woodruff. 
57  N.  Y.  App.  Div.  342;  Matter  of  Olmstta^ 
(Snpm.  Ct  Spec.  T.)  11  Misc.  (N.  Y.)  700. 
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in  the  first  instance,  reimbursement  may  be  refused.^ 

Whtn  thtt  PonlMN  OpmtM  Xtraly  h  a  SftjMt  or  Baamptloa,  reimbunemcnt  Is  not 
necessary,  and  the  statute  does  not  apply.* 

lUtan  to  Pnnn  m  BMort  Dtci.  —  If  the  deed  becomes  inoperative  by  reason 
of  the  purchaser's  failirre  to  have  it  recorded  he  retains  no  lien.'  But  where 
the  taxes  are  made  a  lien  until  paid,  failure  to  perfect  title  taking  out  a 
deed  will  not  destroy  the  purchaser's  lien.* 

JnigiMt  tf  XmUdit7  OenAitloB  P»tiii— t.  —  In  some  jurisdictions  the  right 
depends  upon  the  prior  adjudication  of  the  invalidity  of  the  tax  title,*  made 
at  the  instance  of  the  owner.* 

(b)  To  Vbom  AppUdablo.  —  The  statutoiy  right  to  reimbursement  extends  not 
only  to  the  purchaser  at  a  tax  sale,  but  to  one  who  purchases  tax  lands  previ- 
ously forfeited  to  or  bid  in  by  the  state.'  And  the  assignee  of  the  original 
purchaser  is  entitled  to  restitution.* 

(e)  XatroipaotlTo  Butatai.  • —  A  statute  providing  for  reimbursement  applies  in 
general  to  sales  made  after  its  passage,*  though  it  may  be  retrospective, 
operating  upon  sales  made  before  its  passage.**  As  to  sates'already  made, 
however,  the  right  cannot  be  taken  away  or  impaired.'* 

(a)  Linlutioss.  — The  righk  to  reimbursement  must  be  enforced  K^ithln  the 
time  prescribed  by  the  particular  statute.'*  though  the  period,  as  a  general 


1.  Ko  liability  •>  Part  of  Owntr. —  Wilmetton 
f.  Phillips,  103  III.  78;  Mayer  v.  Peeble»,  58 
Miss.  638;  Burke  v.  Brown,  148  Mo.  309;  John 
V.  Connell,  61  Neb.  367;  Ledwich  v.  Connell, 
48  NeU  172;  Eaton  v.  Bennett,  10  N.  Dak. 
346 ;  McHeoTT  v.  Brett,  9  N.  Dak.  68.  See  also 
Jory  V.  Palace  Dry  Goods,  etc^  Co.,  30  Oregon 
196. 

StatDte  Inv^d  ai  to  Told  Tano  or  flalo.  — 

Eustis  V.  Henrietta,  91  Tex.  335;  Tierney  v. 
Union  Lumbering  Co.,  47  Wis.  248 ;  Pbilleo  v. 
Hilcs,  43  Wis.  %2T,  Smith  v.  Smitb,  19  Wia. 
615,  88  Am.  Dec.  707;  Wilaon  v.  Janris,  19 

Wis.  597. 

Ho  Uon  flir  Babaequat  Tam.— Hintrager  v. 
Nightingale.  36  Fed.  Rep.  847 ;  Barke  v.  Early, 
72  Iowa  373;  Roberts  v.  Deeds,  57  Iowa  320; 
Croskery  v.  Buscb,  116  Mich.  288;  McHenry  v. 
Brett,  9  N.  Dak.  68;  Phelps  v,  Tacoma,  t; 
Wash.  367.  CotHra,  Strotber  v.  Rdlly.  105 
Tenn.  48. 

2.  Pnrabasa  Operatliig  as  Badoaption.  — 
Blumentbal  v.  Culver,  1 16  Iowa  326 ;  Eastoo  v. 
Scofield,  66  Mino.  425.  See  also  Whitoo  v. 
Rock  County,  16  Wis.  44- 

PnrduM  by  XortgaBN  Altar  BvylBg  at  Tan- 
oloau*  Bala.— Home  Sav.  Bank  «.  Boston.  131 
Mass.  277. 

3.  Fallars  to  Booord  Dild.  —  Humphrey  v. 

Yost,  10  Kan.  App.  324. 

4.  Failure  to  Proonzo  Doad. —  Denman  v.  Stein- 
bacb,  29  Wash.  179. 

6.  JudgBaBt  of  hTBlidity  OoadltloB  Piwodoat. 

—  TiUotson  V.  Gage.  97  Mich.  585  .*  Van  Nest 
V.  Sargent  i^ounty,  7  N.  Dak.  139. 

6.  Gage  v.  Eddy,  186  111.  43a;  North  v. 
Lehman,  97  111.  App,  399;  Van  Nest  v.  Sargent 
County,  7  N.  Dak.  139. 

Teroeloraro  of  Lien  by  Tnnhasor. —  It  is  other- 
wise where,  aa  in  Nebraska,  the  purchaaer  may 
bring  an  action  to  foreclose  his  lien.  Ailing  v. 
Ndioa,  55  Neb.  t6i ;  MoOnre  v.  Warner,  16 
Neb.  447 ;  Shelley  v.  Towle,  16  Neb.  194 ;  Miller 
V-  Hurford,  13  Neb,  20. 

Evidtnce.  —  In  such  action  the  certificate 
HQd  receipt  of  the  proper  officer  arf  prim9  facie 


p  Q.  of 


evidence  of  the  validity  of  the  taxes  which  they 
represent.  Starr  v.  Voss,  (Neb.  1903}  89  N. 
W.  Rep.  750 ;  Ure  v.  Reichenberg,  63  Neb.  899 ; 
Concordia  L.  &  T.  Co.  v.  Van  Camp,  (Neb. 
1903)  89  N.  W.  Rq>.  744 ;  Adama  v.  Osgood, 
60  Nd>.  779.  But  neidier  the  levy'  nor  the 
assessment  are  shown  by  the  receipt  for  taxes 
or  a  certificate  of  purchase,  when  the  levy 
and  assessment  are  put  in  issue  by  the  plead- 
ings.  Merrill  p.  Wright,  41  Neb.  351. 

7.  Pnrobaaor  of  IduuU  Frerioasly  Foifritad  to 
ftato.  —  Tillotson  v.  Gage,  97  Mich.  585  i  Flem- 
ing V.  Roverud,  30  Minn.  273;  Wilkinson 
County  V.  Fitts,  63  Miss.  600. 

S.  AailffBM  of  PanAaatr.  —  Rio  Grande 
County  V.  Whelen,  28  Colo.  43S  i  Otis  v.  Car- 
penter, 10  Kan.  App.  147;  Easton  v.  Hayes,  35 
Minn.  418:  McGebce  v.  Fitts,  65  Miss.  .357; 
Pitkin  V.  Reibel,  104  Mo.  506 ;  Green  v.  Hdl- 
man,  61  Neb.  875;  People  v.  Chapin,  109  N.  Y. 
179;  Norton  v.  Rock  County,  13  Wis.  611. 

Ovner  Badoemiag  la  Hot  AaalgMt, —  Morris 
V.  Sioux  County,  42  Iowa  416. 

Mao  Aftar  gnaotmwt  of  ttatato. —  Noma 
V.  Burt  County,  $6  Neb.  295. 

Xistaka  of  Aaiesior  Befbre  Faiaage  of  Btatnto.  — 
Hurd  V.  Hamill,  10  Colo.  174- 

Log^slative  Intent  Controls. —  Shaw  v.  Morley, 
89  Mich.  313. 

10.  Itatnta  Xay  Be  Betrospeetivs. —  Flinn  v. 
Parsons,  60  Ind.  S73:  Schoonover  v.  Galamault, 
45  Minn.  174 ;  State  v.  Crookhite,  28  Mina.  197 ; 
Blackwcll  V.  Albuquerque  First  Nat  Bulk,  10 
N.  Mex.  ssa- 

Ckugt  In  Bats  of  Xnterost.  —  Hentig  v.  Thomas, 
7  Kan.  App,  115. 

11.  Aftor  Sale  Bigbt  Cannot  Be  Impaired. — 
Corbin  v.  Washington  County,  3  Fed.  Rep.  356; 
St.  Louis,  etc.,  R.  Co.  v.  Alexander,  49  Ark. 
190;  Morgan  v.  Miami  County,  27  Kan.  89: 
Fleming  v.  Rovemd,  30  Minn.  273 ;  State  v. 
Foley,  30  Minn.  350.  Sec  also  Capital  State 
Bank  v.  Lewis,  64  Miss.  727;  Pier  v.  Oneida 
County,  102  Wis.  338. 

12.  Enforeement  Within  Statutory  Fvlod  — 
Indima-  —  Scott  v,   Millikan,   104   Ind.  75; 
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rule,  does  not  begin  to  run  until  the  invalidity  of  the  title  is  established  by 
the  judgment  of  a  court  of  competent  jurisdiction.'  Where  the  purchaser 
may  require  a  return  of  the  purchase  price  from  the  collector  he  should  do  so 
before  that  officer  has  made  his  regular  settlement  with  the  state.  Thereafter 
the  collector  personally  cannot  be  pursued.' 

c.  Payment  or  Tender  Condition  Precedent  to  Relief.  —  In  some 
jurisdictions  the  legal  owner  is  not  permitted  to  attaclc  the  tax  deed  without 
having  tendered  the  taxes  due  upon  the  property,"  and  reimbursement  of  the 
purchaser  is  a  condition  precedent  to  the  right  of  the  owner  to  have  the  deed* 


Brown  v.  Fodder,  8i  lod.  491 ;  Montgomery  v. 
Ajdelotte.  95  Ind.  144. 

Iowa.  —  Hooper  v.  Sac  County  Bank.  73 
Iowa  a8o ;  Barkc  v.  Early,  73  Iowa  373 ;  LaRne 
V.  King,  74  Iowa  388 ;  Sexton  v.  Peck,  48  Iowa 

3S0. 

Kansas.  —  Rotk  v.  Douglas  County,  46  Kan. 
17s;  Douglass  V.  Boyle,  43  Kan.  393;  Mitchell 
V.  Lines,  36  Kan.  378. 

Nebraska.  —  Alexander  v.  Tbacker,  43  Neb. 
494. 

New  yoHfc.  — Reld  v.  Albany  County,  138  N. 
Y.  364 ;  People  v.  Morgan,  45  N,  Y.  App.  Div. 
19. 

Wisconsin.  —  Capron  v.  Adams  County,  43 
Wis.  613;  Eaton  v.  Manitowoc  County,  40  Wis. 
668 ;  Baker  v.  Columbia  County,  39  Wis.  444 
[disapproving  dictum  in  State  v.  Sheboygan 
County,  39  Wis.  79]  ;  Taiixix  v.  Adams  County, 
34  Wifc  558. 

Where  He  Speolsl  LiMltfttieB  Ii  Preierilwd 
the  general  statute  of  limitations  will  control. 
Olson  V.  Cook,  57  Minn.  553. 

limiU'-ioa  aa  to  Action  to  BeWTer  Land  Applied. 

—  State  V.  Norton,  59  Minn.  434. 

Tazea  Paid  SuliaeqiMnt  to  Puebaae. —  Sheffield 
City  Co.  V,  Tndesmana  Nat.  Bank,  131  Ala. 
18s. 

Estoppel  to  Set  up  Bar.  —  Harber  v.  Sexton, 
66  Iowa  311,  distinguishing  Tbode  v.  Spofford, 
65  Iowa  394. 

1.  Tima  Buni  from  Adjadloation  of  InTtlldity. 

—  St.  Louis,  etc,  R.  Co.  v.  Alexander,  49  Ark. 
190;  Tillotaon  r.  Gage,  97  Mich.  585;  Coibin 
V.  Morrow,  46  Minn.  523;  McClure  c.  Warner, 
16  Neb.  447;  Bryant  v.  Estabrook,  t6  Neb. 
317;  Otoe  County  v.  Brown,  16  Neb.  394; 
Merriam  v.  Otoe  County,  is  Neb.  408;  Schoen- 
beit  V.  Nelson,  t6  Neb.  33s :  Peet  v.  O'Brien,  5 
Neb.  360.  But  tee  under  a  later  statute  in 
Minnesota,  as  to  refundment  upon  application 
of  the  purchaser,  Olson  v.  Cook,  57  Minn. 
552. 

Tima  Buns  from  Time  ef  Obtaining  Deed.— 

Montgomery  v.  Aydelotte,  95  Ind.  144 ;  Reed 
V.  Earhart,  88  Ind.  159;  Sharpe  v.  DilUnan,  77 
ind.  380. 

fltatnte  Bui  on  JHieoreryeT  Proof  efliiTalUl^. 

—  HntchloBon  V.  Sheboygan  Coanty,  36  Wis. 
402. 

Foreetotnre.  —  In  Nebraska  an  action  to  fore- 
close a  tax  lien  is  barred  if  not  brought  within 
five  years  after  the  expiration  of  the  time  to 
redeem.  Carson  v.  Broady,  56  Neb.  648,  71 
Am.  St.  Rep.  691  ;  Shepherd  v.  Burr,  27 
Neb.  433 ;  Parker  ».  Matheson.  21  Neb. 
546;  Helphrey  v.  Redick.  3t  Neb.  80;  Alexan- 
der V.  Tbacker,  43  Neb.  494,  in  which  last 
the  court  cited  D'Gette  V,  ?l)cl4oa,  37 


W 


Neb.  839;  Alexander  v.  Wilcox.  30  N«)>.  793; 
Warren  v.  Demary,  33  Neb.  337;  Fuller  v. 
Colfax,  33  Nd>.  716;  Black  v,  Leonard.  33  Neb. 
745;  Alexander  v.  ShafTer,  38  Neb.  813,  and 
Foree  v.  StuUn,  41  Neb.  271,  which  were  said 
to  overrule  in  effect  the  earlier  decisions  sop' 
porting  the  doctrine  that  the  limitation  begins 
to  run  from  the  time  when  the  title  acquired 
by  the  tax  deed  fails. 

2.  Befere  Collecting  Offleer  Makes  His  tetUa- 
mmt,  —  Brown  v.  Pontchartrain  Land  Ce^  49 
La.  Ann.  1779. 

8.  Tender  Condition  Preeedeat  to  Attadiaf 
Title.  —  Rice  v.  Jerome,  97  Fed.  Rep.  719,  38 
C.  C.  A.  388 ;  Browne  v.  Finley,  5 1  Neb.  465 ; 
McMillan  v.  Hogan,  129  N.  Car.  314;  Eustis  r. 
Henrietta,  (Tex.  Civ.  App.  1896)  37  S.  W.  Rep. 
632;  Henrietta  v.  Eustis,  87  Tex.  14;  Denman 
V.  Steinbach,  39  Wash.  179 ;  Merritt  v.  Corey,  22 
Wash.  444;  Ward  v.  Muggins,  16  Wash.  530; 
McClain  v.  Batton.  50  W.  Va.  121;  Bladonan 
V.  Arnold,  113  Wis.  487.  See  also  Tr^  v. 
Ray,  64  Ark.  150. 

The  Affidavit  of  Tender  required  by  statute  in 
Arkansas  is  not  necessary  where  the  owner  does 
not  base  his  action  on  the  invalidity  of  tbe  tax 
sale,  but  upon  a  title  acquired  subsequent  to 
sale  and  expiration  of  the  redemption  period. 
McCrary  v.  Jojrner,  64  Aric.  547. 

When  Tender  Ii  VaneeaiNiT- —  Headenliall  v. 
Hall,  134  U.  S.  559:  Title  Trust  Co.  v.  Ayls- 
worth,  40  Or^on  20 ;  Mather  v.  Darst.  13  S. 
Dak.  75  ;  Collins  v.  Sherwood,  50  W.  Va.  133 
(where  no  taxes  or  purchase  price  paid) ;  Ander- 
son V,  Douglas  County,  98  Wis.  393. 

4.  Beimbortemeiit  Conditlen  Precedent  to  Set- 
duff  Aiide  —  Colorado.  —  Rnstin  v.  Merch- 
ants', etc.,  Tunnel  Co.,  33  Colo.  351. 

District  of  Colnmbia.  —  Knox  V.  Gaddii^  l 
App.  Cas.  (D.  C.)  336. 

Illinois.  —  GI08  V.  Brown,  194  III.  307;  Gage 
V.  Ptrtle,  134  III.  503 ;  Gage  v.  Consamers' 
Electric  Light  Co.,  194  ID.  30. 

Michigan.  —  Jenkinson  v.  Auditor-Gen.,  104 
Mich.  34. 

Mississippi.  —  O'Flinn  v.  Hclnnis,  80  Mias. 
135;  Tiemey  v.  Brown,  67  Miss.  109. 

South  Dakota.  —  Clark  v.  Darlington,  ix  S. 
Dak.  418. 

West  rtrgtma.  — Winning  v.  EaUn,  44  W. 

Va.  19. 

Wisconsin.  —  Blackman  v.  Arnold,  113  Wis. 

487. 

Bepoait  In  Oovrt  as  Coadldon  to  Defcadbff.— 

Orono  V.  Veaaie.  57  Me.  517;  Powell  v.  St 
Croix  Comity,  46  Wis.  211;  Jarvis  v.  UeBride. 
18  Wis.  316;  Smith  V.  Smith,  19  Wis.  615.  88 
Am.  Dec.  707;  Kni^t  v.  Barnes.  35  Wis.  35*; 
Wakeley  v.  Nicholas.  16  Wia.  588;  Wakelejr  ^ 
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or  the  judgment  '  set  aside  or  to  have  the  execution  of  the  deed  restrained.' 

BamovAl  of  Cloud.  —  So  when  the  legal  owner  sues  to  set  aside  the  tax  deed 
and  remove  from  his  title  the  cloud  created  by  it,  he  will  be  required  to  reim- 
burse the  purchaser  for  the  purchase  price,  subsequent  taxes  paid,  etc.,  as  a 
condition  to  relief."  As  to  the  sufficiency  of  tender  without  payment  into 
court  the  cases  are  not  in  accord.*  But  there  i.s  no  obligation  to  refund  or 
tender  taxes  or  assessments  which  were  void  ab  initio?  or  taxes  paid  piior  to 
those  for  which  the  land  was  sold.* 

3.  BaooTory  for  Xmprorementi.  —  Under  the  statutes  in  many  jurisdictions, 
upon  failure  of  a  tax  title  the  purchaser  may  recover  for  permanent  and  bene- 
ficial improvements  made  in  good  faith  on  the  premises  *  where  such  pur- 


Mohr^  15  Wis.  609.   See  ilso  Title  Tnut  Co. 
V.  Aylswortli,  40  Oregoa  so. 
OoBdItion  to  Beliof,  Not  to  BogitiDing  Salt. — 

Ix>ngworth  V.  Johnson,  66  Kan.  193  {disting^tish- 
ing  the  difTerent  rule  at  an  earlier  date  by  the 
statute  then  controlling)  ;  Dibble  v.  Leppert, 
47  La.  Ann.  792 ;  State  v.  Judges,  49  La.  Ann. 
303. 

flftle  on  KaoM — Saffiiuent  Tendor  fisr  Fart.— 
See  Heffern  v.  Hack,  65  Ohio  St.  164;  Brentano 
V  Brentano,  41  Oregon  15. 

1.  OoBditioa  to  Betuag  Aiido  lodgmmt  — 

Aztec  Copper  Co.  v.  Auditor-Gen.,  128  Mich. 
615.  See  also  Robert  P.  Lewis  Co.  v.  Knowl- 
ton,  84  Minn.  53. 

%.  Condition  to  Beatraini&ff  Exaentlon  of  Deed. 
—  Whitehead  v.  Farmers'  L.  &  T.  Co.,  98  Fed. 
Rep.  10,  39  C.  C  A.  34;  Glot  v.  Dawson,  83 
ill.  App.  197. 

8.  Condition  to  Bmonl  of  Olood  —  United 
Statts.  —  Smith  v.  Gage,  11  Bias.  (U.  S.)  317- 

Arkansas.  —  Hiclunan  v.  Kempner,  35  Ark. 
SOS. 

Colorado.  —  Charlton  v.  Kelly,  24  Colo.  273, 
Conntcticut,  —  Adams  v.  Castle,  30  Conn. 
404- 

IlHnoU.  —  GI08  V.  Cratty,  196  III.  193;  Smith 
V.  Prall,  133  111.  308;  Gage  v.  Amdt,  121  in. 
491;  Gage  V.  Caraher,  135  III.  447;  Peacock 
V.  Canies,  lio  111.  99. 

Indiana.  —  Montgomery  v.  Trumbo,  126  Ind. 
331;  Peckhara  v.  Millikan,  99  Ind.  352;  Lan- 
caster V.  Du  Hadway,  97  Ind.  565. 

Iowa.  —  Corbin  v.  Woodbine,  33  Iowa  297, 
wherein  allegations  of  readiness  and  willing- 
ness and  an  offer  to  pay  were  held  to  be  insuffi- 
cient. 

Kansas.  —  Black  v.  Johnson,  63  Kan.  47 ; 
Franz  v.  Kreba,  41  Kan.  223 ;  Pritchard  v. 
Madren,  24  Kan.  489 ;  Knox  v.  Dunn,  22  Kan. 
684;  Hagaman  v.  Cloud  County,  19  Kan.  395; 
Challiss  V.  Atchison  County,  15  Kan.  53 ; 
Lawrence  v.  Killam,  11  Kan.  499;  Miller  v, 
Zicqgler,  31  Kan.  417 ;  Challiss  v.  Hekeln- 
kaemper,  14  Kan.  474. 

Lonisiana.  —  Blanton  v.  Ludeling,  30  La. 
Ann.  1232. 

Mississippi.  —  Ragsdale  v.  Alabama  G.  S.  R. 
Co.,  67  Miss.  106. 

Nebraska.  —  Dillon  v.  Merriam,  32  Neb.  151; 
Wood' V.  Helmer,  10  Neb.  65;  Boeck 'v.  Mer- 
riam, 10  Neb.  199. 

South  Dakota.  —  Thompson  v.  Roberta,  (S. 
Dak.  1902)  92  N.  W.  Rep.  1079. 

ITecesflity  of  Proof  of  Amoant  Paid.  —  Hugfaey 
V.  Winborne,  (Fla.  1902)   33  So.  Rep. 
H«tnrd  V,  Aslttan^  County,  55  ^yia.  145. 


Bate  of  latMmt.  — Glos  v.  Gerri^,  190 
545. 

4.  leader  —  Offer  Siii&oient  Witluntt  Parmaat 
into  Court. — Glos  v.  Goodridi.  175  lU.  zo; 
Yeaman  v.  Lepp,  167  Mo.  61. 

Payment  into  Court  XitqaixML McQain  v. 
Batton,  50  W.  Va.  121. 

5.  Told  laxoB  or  Aiieiiments. —  Morrill  v. 
Lovett,  95  Me.  165;  Title  Trust  Co.  ».  Ayls- 
worth,  40  Oregon  20. 

QAr  of  LenI  Tam  VMsmrj,  —  Casey  v. 
Wright,  14  Mont.  315. 

6.  Prior  TwM. —  Lauer  v.  Wdier,  177  111. 

IIS. 

7.  BecoTory  for  ImproToments  —  Arkansas. — 
McCann  v.  Smith,  65  Ark.  305 ;  Haney  v.  Cole, 
38  Ark.  399. 

Illinois.  —  Gilbreath  v.  Dilday,  152  lU.  307. 
Indiana.  ~~  Cain  v.  Htiot,  41  Ind.  466. 
Kansas.  —  Mercer  v.  Justice,  63  Kan.  225 ; 
Regents  v.  Linscott,  30  Kan.  340;   Park  v. 
Hetherington,  9  Kan.  App.  309,  aMrmtd  62 
Kan.  868,  64  Pac.  Rep.  1115. 

Lonisiana.  —  Foreman  v.  Hinchdiffe,  106 
La.  235 ;  West  v.  Negrotto,  52  La.  Ann.  381 : 
Walsh  V.  Harang,  48  La.  Ann.  984;  Payne  v. 
Anderson,  35  La.  Ann.  977 ;  Gemon  v.  Handlin, 
19  La.  Ann.  25. 

Michigan.  —  Croskery  v.   Busch,    1 16  Mich. 
288;  Burkle  v.  Circuit  Judge,  42  Mich.  513. 
Minnesota.  —  Jewell  v.  Truhn,  38  Minn.  433. 
Missouri.  —  Boatmen's  Sav.  Bank  v.  Grewe, 
loi  Mo.  635. 

Nebraska.  —  Page  v.  Davis,  26  Neb.  670 ; 
Towle  V.  Holt,  14  Neb.  221. 

Ohio.  —  Allen  v.  Russell,  59  Ohio  St.  137 
fwhere,  however,  under  peculiar  circumstances, 
recovery  for  improvements  was  not  allowed) ; 
Neiswanger  v.  Gwynne,  13  Ohio  75. 

Pennsylvania.  —  Lynch  v.  Brudie,  63  Pa.  St. 
206;  Miller  v.  Keene,  5  Watts  (Pa.)  348; 
Hockenbury  v.  Snyder,  2  W.  &  S.  (Pa.)  240; 
Creigb  v.  Wilson,  i  S.  &  R.  (Pa.)  38;  Steele 
V.  Spruance.  22  Pa.  St.  256;  Coney  v.  Owen, 
6  Watts  (Pa.)  435;  Cranmer  v.  Hall,  4  W.  ft 
S.  (Pa.)  36:  M-Kee  v.  Lamberton,  3  W.  &  S. 
(Pa.)  107;  Gilmore  v.  Thompson,  3  Watts 
(Pa.)  106. 

Tennessee,  —  Strother  v.  Reilly,  105  Tenn.  48. 
IVisconsin.  —  Zwietusch  v.  Watkins,  61  Wis. 
615;  Oberich  v.  Gilman,  31  Wis.  495;  Huebsdl- 
mann  v.  McHenry,  29  Wis.  65s. 

See  also  Murphy  v.  Williams,  (Tex.  Gt. 
App.>i9oo)  56  S.  W.  Rep.  695. 

Allowance  OnW  to  Extent  of  Inereasod  Value  of 
Property.  —  Childs  v.  Shower,  18  Iowa  261* 
bee  also  Strotber  v.  Reilly,  105  Tenn.  48. 
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chaser  is  iif  possesion  under  color  of  title.*  Under  the  Kansas  statutes  it  has 
been  held  that  there  may  be  a  recovery  even  though  the  tax  deed  is  void  on 
its  face.*  In  other  jurisdictions,  however,  a  deed  which  is  void  on  its  lace 
carries  no  right  to  recover  for  improvements.' 

Time  of  improTaawnta.  —  The  right  is  usually  confined  to  the  recovery  of  such 
improvements  as  were  made  after  the  party  acquired  his  color  of  title  or  after 
accrual  of  title  or  execution  of  a  deed,^  and,  it  has  been  held,  before  suit 
brought.' 

FoHWfloB  B«qBlr«d.  —  The  purchaser  must  have  had  full  and  actual  possesion 

at  the  time  when  the  improvements  were  made;  he  may  not  enter  upon  land 
in  possession  of  another  and  make  improvements  and  claim  compensation 
therefor;  *  and  his  entry  must  have  been  attended  with  the  formalities 
prescribed  by  the  statute.' 

4.  Liability  fiff  Benti  and  Profiti.  —  The  tax-title  claimant  Is  chargeable 
with  rents  and  profits'*  accruing  pending  his  action  to  quiet  his  title,*  but 
not  with  such  as  accrue  after  a  judgment  awarding  the  repayment  of  taxes  to 
him  andjjgiving  possession  to  him  until  such  payment  is  made.** 

TEACH  —  TEACHES..  (See  also  the  titles  Parent  and  Child,  vol.  21. 
p.  1034;  Schools,  vol.  25,  p.  8.) — A  teacher  is  not  an  officer  in  the 
ordinary  sense  of  the  word.    He  is  not  usually  elected  or  appointed,  bat  is 

employed — contracted  with.  He  has  duties  to  perform  incident  to  his 
employment,  but  they  are  not  official  duties  and  he  is  not  under  oath.^' 

TEAM.  (See  also  the  title  Exemptions  (from  Execution),  vol.  12. 
pp.  121,  125  et  seq.)  —  A  team,  accordii^  to  the  definition  of  a  standard  lexi- 
cographer, is  "  two  or  more  horses,  oxen,  or  other  beasts  harnessed  tog^her 


InteiMt  OD  ImproT«BnDt9  Not  BMonnUs.— 

Madland  v.  Benland,  24  Minn.  373. 

Orantw  It  AiTl^ee  under  Statute  EFMag  Rlglit 
to  Auignee. —  Childs  t>.  Shower,  18  Iowa  261. 

1.  FoMMifoa  under  Color  of  Tills. —  Parker  v. 
Vinson,  11  S.  Dak.  381.  See  also  Hickman  v. 
Dawson.  35  La.  Ann.  1086;  Wedcratnndt  v. 
Freyhan,  34  La.  Ann.  705 ;  Hopkins  v.  Daunoy, 
33  La.  Ann.  1423 ;  StafTord  v.  Twitchell,  33  La. 
Ann.  520;  Miller  v.  Montague,  32  La.  Ann. 
1293;  Guidry  v.  Broussard,  3a  La.  Ann.  9^4; 
Eldridge  v.  Tibbitts,  5  La.  Ann.  380;  Liggett 
V.  Long,  19  Pa.  St.  499;  House  v.  Stone,  64 
Tex.  677  [questioning  Robson  v.  Osbom,  13 
Tex.  298];  French  v.  Grenet,  57  Tex.  273; 
Wofford  V.  McKinna,  S3  Tex.  36,  76  Am.  Dee. 
53- 

fvmmAtm.  Mvit  B*  wuUr  Tu  Tltlt. —  Sands 
V.  Dans,  40  HicK  14;  lUng  v.  Harrington,  18 

Mich.  213. 

2.  Deed  Void  on  Its  Faoe.  —  Larkin  v.  Wil- 
son, 28  Kan.  516;  Wilder  v.  Cockshutt,  25 
Kan.  504;  Millbank  v.  Ostertag,  34  Kan.  471; 
Smith  V.  Smith,  15  Kan.  290. 

S.  Hersliey  v.  Thompson,  50  Ark.'485;  House 
V.  Stone,  64  Tex.  677;  Hatchett  v.  Conner,  30 
Tex.  104. 

4.  After  Aeenul  of  Title  or  Color, —  Anderson 
V.  Williams,  59  Ark.  144 ;  McCann  v.  Smith.  65 
Ark.  305;  Jacks  v.  Dyer,  31  Ark.  335;  Wheeler 
V.  Merriman,  30  Minn,  372.  Contra,  DaTis  v. 
Powell,  13  Ohio  308;  Shaler  v.  Magin,  2  Oluo 
236. 

InpTttmnenti  Wa^s  Prior  to  tho  FMSSjirs  of  tho 

Act  have  been  held  not  to  be  inelud«I  nbder 
the  Minnesota  statote.  Wilson  v.  Red  Wing 
School  Dist,  «s  Minn.  488* 


&.  Before   Bolt  BroogM.  —  Hilgenberg  r. 

Rhodes,  rii  Ind.  167.  But  see  Zwietosdi  v. 
Watkins,  61  Wis.  615. 

6.  Possession  Beq aired.  —  Coonradt  v.  Myers. 
31  Kan.  30;  Neil  v.  Case,  25  Kan.  510,  37  Am. 
Rep.  359;  Millbank  v.  Ostertag,  24  Kan.  471; 
Smith  V,  Smith,  15  Kan.  390;  Watenon  r. 
Deroe.  18  Kan.  331 ;  Larkin  v.  Wilson.  «8  Kan. 
516;  Mumme  v.  McGoskey,  28  Tex.  Gt. 
App.  83. 

^osaesstoD  by  Tenant  SnfBdoBt.  —  Parsons  v. 
..LOses,  16  Iowa  440. 

7.  Xxtry  ander  Btatate.  —  Corrtgan  v.  Htoh- 
ley,  125  Mich.  135. 

S.  Cfaaiveablo  with  Banta  and  TroBta.  —  iM- 
fem  V.  Hack,  65  Ohio  St  164. 

B.  Longworth  v.  Johnson,  66  Kan.  193;  VRB 
V.  Ritchie,  61  Kan.  715. 

10.  Kot  Charftealila  After  Tudgment  AwaiiiMg 
BepaTmeat.  —  HofTmire  o.  Rtee,  as  Kan.  749. 

11.  Teaoher.  —  Seymour  v.  Orer-Rifcr  School 
Dist.,  53  Coon.  S09. 

Contract  of  AppmtioBshlp.  —  Tn  tiie  case  of 
an  outdoor  apprenticeship,  there  is  as  im- 
plication diat  the  master  is  to  pcrfonn  his 
covenant  to  feaeh  at  the  place  where  he  and 
his  apprentice  and  the  latter's  parent  rended  at 
the  date  of  the  deed ;  but  there  would  seem  to 
be  no  such  implication  in  an  indoor  apprentice- 
ship. Eaton  V.  Western,  9  Q.  B.  D.  636. 
overruling  Royce  v.  Charlton,  8  Q.  B.  D.  i. 
See  also  the  title  AppasNTiCBS,  voL  i.  p^ 
488. 

BriBOlpBl.  —  Th«  term  teodter  is  fadd  to 
include  a  principal.  Petqile  v.  Bovd  of  Edoci- 
tion,  69  Hun  (N.  Y.)  na,  ofiwrf  lU  N.  Y. 
637. 
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to  the  same  vehicle  for  drawing."  *  But  the  courts  give  the  word  a  bi'oader 
and  more  extensive  meaning  than  that  given  in  the  .dictionaries.* 

TBAKSTEB.  —  A  teamster  is  one  who  drives  horses  and  a  wagon  for  the 
purpose  of  carrying  goods  for  hire ;  *  also,  one  who  drives  a  team.^ 

TEAK  WORK.   See  note  5. 

TECHHIGAL   See  note  6. 

TEO.   See  note  7. 


1.  Ttam.  —  Wd>8t  Diet,  followed  In  Inman 
V.  Chicago,  etc.,  R.  Co.,  60  Iowa  462. 

S.  Finnin  v.  Malloy,  33  N.  Y.  Super.  Ct.  sSa/ 
quoted  in  the  title  Exemptions  (from  Execu- 
tion), vol.  12,  p.  lag. 

UnlurnaMMd  and  Lom«.  —  Id  a  statute  allow- 
ing damages  for  injury  happening,  by  reason  of 
an  insufficient  fal^^way,  to  any  person,  team, 
or  carriage,  the  term  team  has  been  held  to 
include  a  horse  driven  wiUi  other  horses  nn- 
hamessed  and  loose  along  the  road.  £lUott  v. 
Lisbon,  57  N.  H.  27. 

And  construing  the  same  statute  it  was  said 
In  Conway  v.  Jefferson,  46  N.  H.  523 :  "  Wc 
have  no  dpubt  that  the  kgistatuxe  intended  to 
include  in  the  term  team.ia  the  first  section,  the 
animal  or  animals  that  drew  or  carried  the  load, 
whether  one  or  many,  or  that  were  driven  over 
the  highway,  whether  in  harness  or  otherwise." 

Conwyaaoe  for  Owrtige  el  0 1  pJi  or  ef  Persw .  — 
A  Connecticut  statute  provided  that  when  "  any 
vehicle  of  the  above  description  [that  is,  any 
vehicle  for  the  conveyance  of  persons}  shall 
meet  or  overtake  a  team,  in  the  public  highway 
and  shall  have  occasion  to  pass  the  same,  the 
teamster  shall,"  etc  It  was  contended  for  the 
plaintiff  that  the  term  team,  as  used  in  the 
statute,  included  and  described  a  vehicle 
driven  by  the  plaintiff  and  not  designed  for  nor 
carrying  any  load.  The  court,  while  admitting 
that  ordinarily  a  team  would  inchtde  such  a 
vehicle,  held  that  in  the  statute  in  question  the 
term  meant  a  vehicle,  with  the  animals  draw- 
ing it,  used  for  carrying  loads,  as  distinguished 
from  one  used  for  carrying  persons.  Hotch- 
Ui»  K  Hot.  41  Coan.  56<^ 

In  Rowell  v.  C^others,  75  Conn.  ia6,  it  was 
said :  "  The  substituted  complaint  describes  the 
vehicle  driven  by  the  defendant,  and  that  in 
which  the  plaintiff  was  driving,  as  '  a  w^on.' 
They  are  also  referred  to  in  the  complaint  as 
teanta.  Since  either  oi  ftesc  words  may  as 
properly  be  used  to  designate  a  vehicle  for  the 
carriage  of  goods  as  one  for  the  conveyance  of 
persoos,  neitiMr  of  then  nor  both  of  them  con- 
stitute a  sufficiently  specific  description  of  the 
vehicle  named  in  the  statute  to  entitle  the  plain- 
tiff to  a  judgment  for  treble  damages."  The 
statute  under  construction  in  that  case  was  one 
enacting  the  law  of  the  road  for  vehicles  for 
conveyance  of  persons. 

Driver  No  Port  of  Team. — Dexter  v.  Canton 
TolI-Bri<tee  Co.,  79  Me,  563,  citing  Webst.  Diet. 
That  case  was  upon  a  statute  providing  that  a 
person  should  not  be  entitled  to  recover  damages 
for  the  injuries  sustained  by  the  breaking  down 
of  a  tollbridge  if  the  weight  he  was  trans- 
porting "  exceeded  forty-five  hundred  pounds, 
exclusive  of  the  team  and  carriage."  It  was 
held  that  the  driver  formed  no  part  of  the 
team. 

Ibtmptlm  of  "  iMBt**  tnm.  Sxeottim.  ~  Sec 


the  title  Exeuptiohs  (frok  Execction),  vol. 
12,  pp.  128,  129. 

Maehinery.  —  In  an  actioA  for  negligence 
under  an  allegation  that  defective  machinery 
was  used,  the  plaintiff  attempted  to  show  that 
a  t9am  used  by  the  defendant  was  unable  to 
perform  the  work  for  which  it  was  used.  The 
court  said :  "  The  respondent's  counsel  con- 
tended  that  if  this  team  was  unable  to  lift  the 
bent  by  hauling  at  the  rope,  the  allegation  of 
the  use  of  defective  machinery  was  made  out. 
We  are  unable  to  concur  in  this  view.  A 
team  is  in  no  sense  machinery,  any  more  than 
a  man  would  be  hauling  at  the  same  rope." 
McPberson  v.  Pacific  Bridge  Co.,  20  Oregon  490. 

Team  Embtaoea  Uaa  af  Live  Stock.  —  In  Inman 
V.  Chicago,  etc.,  R.  Co..  60  Iowa  461,  the  court 
said:  "Whilst  it  may  be  admitted  that  the 
term  'stock'  does  not  embrace  the  idea  of  a 
team,  it  cannot,  nevertheless,  be  denied  that 
the  term  team  embraces  the  iden  of  live  stock. 
The  word  team  means  two  or  more  horses, 
oxen,  or  other  beasts,  harnessed  together  to  the 
same  vehicle  for  driving.  A  team,  therefore, 
is  composed  of  Hve  stock,  and  cannot  exist 
without  it.  It  would  be  exceedingly  technical 
to  hold  that  two  horses,  when  harnessed  and 
hitched  together  to  a  wagon,  cease  to  fall  under 
the  designation  of  live  stodc" 
•  Team  Embracing  Horm,  Xnlas,  and  0»b.  — 
See  McLester  v.  SomerviUe,  54  Ala.  67S- 

Two-horsftorFOBr-horasTeam  — See  Ganson  v. 
Madigan,.  9  Wis.  146. 

8.  Carrlw. —  A  teamster  is  liable  as  a  com- 
mon carrier.  Stoiy  on  Bailments,  9  496.  Sec 
also  the  title  Cohhon  Cabriers.  vol.  6,  p.  asi- 

4.  Bxemption.  —  See  the  title  Ezeuptions 
(from  Execution),  vol.  12,  pp.  103,  106. 

Xaborer.  —  See  Labor  —  Laborer,  vol.  18,  pp. 
74,  78,  and  see  McElwaine  v.  Hosey,  135  Ind. 
481,  holding  that  a  teamater  is  a  laborer. 

UvarT^ttahle  Keeper.  —  A  livety-stable  keeper 
has  been  held  not  to  be  a  teamster.  Edge- 
comb  V.  His  Creditors,  19  Nev.  156. 

0.  Team  Woik. — A  lessee's  covenant  in  an 
agricnHural  lease  to  provide  team  xcotK  ex- 
tends to  other  than  agricultural  work  —  e.  g., 
hauling  coals;  but  it  does  not  oblige  him  to  find 
a  cart,  plough,  or  other  machine  that  may  be 
necessary  for  performance  of  the  work.  Marl- 
boroi^h  V.  OslKirn,  s  B.  4  S.  67,  117  E.  C.  L.67. 

Xzeikftien.  —  See  Mundell  v.  Hammond,  40 
Vt.  647 ;  Sullivan  ».  Davis.  50  Vt.  648 ;  Rowell 
V.  Powell,  53  VL  304.  And  see  the  title  Ex- 
RWPTioKS  (now  Executioh),  vol.  12,  p.  130. 

6.  TeAnleal  Import  of  Words  —  The  techni- 
cal import  of  words  is  that  which  is  suggested 
by  their  use  in  reference  to  a  science  or  a 
profession.  People  v.  Hallett,  i  Colo.  359-  See 
also  the  title  Statutes,  vol.  26,  p.  606. 

7.  Teg  — Imlh  — See  Reg.  v.  Jewett,  a  Cox 
C.  C  aa?. 
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By  H.  Dent  Minor. 


1  DsrariTiovB,  looi. 
n.  Leoal  Status,  1003. 

1.  As  Fublic  Use,  1003. 

2.  As  Common  Carriers,  1003. 

3.  Franchise  Is  Public  and  May  Not  Be  Transferred^  1003. 

4.  Charaeter  ef  Telegraph  Property^  1004. 

m.  BieHT  OF  WATp  1004. 

I.  Federal  Grants  of  Right  of  Way,  1004. 

a.  Act  of  z866,  1004. 

b.  Scope  and  Effect  of  Acty  1005. 

c.  To  Subsidized  Railroads  Operating  Telegraph  litus,  1006. 

3.  State  Grants,  1006. 

3.  Municipal  Grants,  1006. 

a.  In  General,  1006. 

b.  Right  of  Municipality  to  Exact  CompensaHon,  xcx>7. 

4.  In  Streets  and  Highways,  1008. 

a.  In  General,  1008. 

b.  As  Additional  Servitude,  1008. 

e.  Unauthorixed  Use  of  Streets  May  Be  Enftnned,  xoxo. 

5.  Over  Private  Lands,  loio. 

a.  By  Agreement  with  Owner^  loio. 

b.  By  Condemnation,  ion. 

6.  On  Railroad  Right  of  Way,  ion. 

a.  By  Contract  with  Railroad  Compmty,  loix. 

b.  By  Condemnation,  loia. 

7.  Exclusive  Rights,  1013. 

8.  tested  Rights,  1014. 

IT.  LZABIUTT  TOS  iHTinUBS  CAUBBD  BT  XXPBOPEB  LOOATIOH  OB  GomBUCTiai 

1015. 

I.  Injuries  to  Persons  Using  Highway,  1015. 
3.  Injuries  to  Servants,  1016. 

3.  Interference  of  Other  Electrical  Appliances,  loi^. 

4.  Injuries  Caused  by  Wire  Conducting  Electricity  triio  Buil£t^^  1017. 
5  Injuries  to  Trees  of  Abuttir^  Owmr,  1017. 

7.  STATUTORY  PROTEOTIOF  OF  TeLBQBAFH  AND  TBUPHOVB  LUTBI,  1 01 7. 
TL  BEaVLATIOH  ABB  COBTBOL,  IOI7. 

1.  Federal  Government^  1017. 
a.  /«  General^  1017. 

^.  Telegraph  Lines  over  Subsidized  Railroads,  zoxS. 

2.  J?y  ^/a/?,  10 1 8. 

a.  Extent  of  Power,  1018. 
^.  Delegation  of  Potver,  1019. 
^.  Regulation  of  Charges^  1019. 

3.  Municipal  Regulation^  1020. 

Tn.  DVTT  TO  FVBHISE  EQITAL  FAOIUIIBI  TO  AL^  1021. 

I.  Telegraph  Companies,  1021. 
3.  Telephone  Companies,  1021. 

a.  /n  General,  1021. 

^,  Remedies  for  Brectch  of  Duty,  102  9. 
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Tin.  iKAVSmSHOB  AVB  DUZTXBT  OF  MnMUOS^  IO23. 

I.  General  Nature  of  liahiUty,  1023. 

a.  Telegraph  Companies^  1023. 

b.  Telephone  Companies,,  1024. 
a.  TeUgra^h  Company's  DtUy^  1024. 

<r.  From  What  Source  It  Arises^  1034. 
^.  7>  Accept  for  Transmission^  1025. 
tf.  7<7  Transmit  Without  Delay,  102$. 

d.  To  Transmit  Correctly,  1026. 

e.  To  Deliver  to  Addressee,  1026. 

(1)  In  General,  1026. 

(2)  To  Whom  Delivery  Must  Be  Made,  1027. 

(3)  Manner  of  Delivery,  1028. 

(4)  Duty  to  Forward  Message^  1028. 

(5)  Time  of  Delivery,  1028. 

(6)  Free  Delivery  Limits,  1020- 

(7)  What  Constitutes  Due  Diligence,  1030. 

/.  Message  to  Passenger  "  Cewe  of"  Carrier ^  103a 

3.  Negligence  of  Company,  1030. 

a.  In  General,  1030. 

d.  Presumption  of  Negligence  ~  Burden  of  Proof,  1031. 

4.  Contributory  Negligence,  1033. 

d,  /»  General,  1032. 

^.  ^i?rm     Address  of  Message  NegligenUy  Written,  103a. 

c.  Sender's  Failure  to  Stamp  Message,  1033. 

d.  Sender's  Delay  in  Starting  Message,  1033. 

e.  Flaintiff's  Duty  to  Avoid  or  to  Minimite  Damages,  1033. 
/.  Addressee  Misinterpreting  Message,  1035. 

5.  Proximate  and  Remote  Cause,  1035. 

6.  Evidence,  1036. 

DC  COKFAKY'B  ]>VTT  AVD  LUBUJTY  M  AfROTXB  BT  BxeVLATIOV^  IO37. 

I.  Right  to  Make  and  Enforce  Regulations,  1037. 
3.  Particular  Regulations,  1037. 

a.  Hours,  1037. 

^.  u4j  /ff  ^i?r»i  and  Substance  of  Message,  103;^ 

c.  As  to  Prepayment  of  Charges,  1039. 

d.  As  to  Signature  of  Sender,  1040. 

e.  Information  as  to  Meaning  of  Message,  104a 
/.  Regulations  to  Enforce  Payment  of  Tolls,  104a 

3.  Waiver  of  Regulations,  1040. 

Z.  STIFULAXIOns  IN  COHTBACT  OF  SEVSIVG,  IO4O. 

T .  General  Rule  as  to  Validity,  1 040. 

a.  'Valid  When  Reasonable,  1040. 

b.  What  Constitutes  Gross  NegUgence  Invalidaii^  St^ukUion,  ^043. 

c.  Conflict  of  Laws,  1042. 

d.  Statutory  Regulation  of  Stipulations,  1043. 
a.  Stipulation  as  to  Repeating  Message,  1043. 

a.  Language  of  Stipulation,  1043. 

b.  Stipulation  Regarded  as  Invalid,  1043. 

c.  Stipulation  Regarded  as  Valid,  1044. 

d.  Effect  of  Stipulation  Where  VaUd,  1045. 

3.  Requiring  Claims  to  Be  Presented  Within  Certain  Time,  1046. 

a.  Validity  of  Limitation,  1046. 

b.  When  Limitation  Begins  to  Run,  1048. 

c.  Message  Not  Sent,  1048. 

d.  What  Constitutes  Compliance  with  Stipulation,  1048. 

4.  Limiting  Liability  to  Specified  Amount,  1049. 

5.  Night  Messages — Time  of  Delivery,  1050. 

6.  As  to  Unavoidable  Interruptions  of  Service,  1050. 
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7.  Other  SHpuhitions,  1050. 

8.  Burden  of  Proof  as  to  Noncompliance y  iq5t> 

9.  Proof  of  Assent  to  Stip^aiiomy  105 1. 

a.  Sender's  Assent,  105 1. 

b.  Assent  of  Addressee^  10^9. 

c.  What  Amounts  to  Proof  of  Assent,  1052. 

XL  LUBIUTT  OF  COXFANT  IV  FAKXIOOLAB  GLAISBS  VT  QhESM,  IOS4. 

I.  Company  Acting  under  Contract  it  Purmsk  Market  Sepitris  mid  Other 
NewSf  1054. 

3.  Messages  Relating  to  GambUng  TransactianSf  1054. 

3.  Interstate  Messages^  i054- 

4.  Porged  or  Praudulent  Messages^  1055. 

5.  Immoral  or  Indecent  Messages^  1056. 

6.  Libelous  Messages,  1056. 

7.  Messages  Passing  auer  Connecting  Lines,  1056. 

a.  In  General,  1056. 

b.  Stipulations  as  to  Respective  Liability,  1058. 

c.  Sender's  Right  to  Name  Reute^  1058. 
Zn.  Muffvu  OF  Daxaoeb  fob  HmueBHCB,  1059* 

I.  General  Rule,  1059. 

a.  Rule  of  Hadley  v.  BctxendaU,  105  9- 

b.  Remote  Damc^es,  1060. 

c.  Sbeculative  Damages^  1060. 

d.  Effect  of  Special  Circumstances^  106 1. 

8.  Message  in  Cipher  or  Otkemdse  Unintelligible,  1063. 

a.  In  General,  1062. 

b.  When  Message  Affords  Only  Evi^nce  of  Its  Importance,  1063- 

c.  Company  Having  Extraneous  Evidence  of  Nature  of  Message,  106+ 

d.  Operation  of  Rule  in  Mental  Ar^tdsh  Cases,  1064. 

(1)  Such  Cases  No  Exception  to  General  Rule,  1064. 

(2)  Relationship  of  Persons  Affected,  1065. 

(3)  Interest  of  Plaintiff  in  Transaction,  1066. 

3.  Loss  of  Expected  Profits  in  Transactions  of  Sale,  1066. 

a.  Sale  Prevented— Plaintiff  the  Vendor,  1066. 

b.  Order  for  Goods  Not  Delivered,  1067. 

c.  Order  for  Goods  Erroneously  Transmitted.  1068. 

d.  Message  Directing  Plaintiff's  Agent  to  Sell  or  Purchase,  1069.  ' 

e.  Message  Announcing  Prices  9r  State  of  Market,  1069. 

4.  Loss  of  Ei^oyment  or  of  Professimal  Pees,  1070. 

5.  Losses  Which  Might  Have  Been  Prevented,  1071. 

a.  In  General,  1071. 

b.  Messages  to  Creditors  Regar^ng  Palling  Debtors,  1073. 

6.  Failure  to  Transmit  Money,  1073. 

7.  Mental  Anguish,  1073. 

a.  Recognized  in  Some  'jurisdictions,  10J3. 

(1)  In  General,  1073. 

(2)  Theory  of  Rule  Allowing  Suck  Iktmages,  X074. 

(3)  Limitations  of  Rule,  1075. 


(4)  Objections  to  Doctrine,  1076. 

(5)  Evidence  of  Mentfit  Sufferi^,  Z077. 

(6)  Relationship  of  Parses  Material,  1077. 


f?)  Character  of  Messages  Giving  Rise  to  Mental  Ai^isk,w^% 

(8)  Survival  of  Actions,  1078. 

(9)  Limitation  of  Actions,  1078. 
b*  Doctrine  Denied,  1078. 

c.  Pule  Declared  by  Statute,  1079. 

d.  Conflict  of  Laws,  1079.  • 

e.  Mental  Anguish  Inducing  Sickness  and  Pkfsical  Pain,  1080. 
/.  Message  Summoning  Physician,  loSa 

8.  Exemplary  or  Punitive  Damages,  16S0. 
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9.  Bx^ssive  Damages^  leSi. 

  10.  Nomiru^  Damages^  io8a. 

Zm.  STATVraT  FUTALTIXS,  IO82. 

X.  Oiftei  and  JPurposes  of  Statutes^  xoSa. 
9.  CffmtnuHott  of  Siaiuies^  loSa. 
A.  Tn  Gtnerat,  1082. 
^.  N»  ExtraUrriUrial  Effect,  1083. 

3.  Constitutionality  of  Statutes^  1083. 

4.  Charfuter  and  Form  of  Messagt^  1083. 

5.  Proof  of  Breach  of  Duty; 

6.  Proof  of  Actual  Damage  Unnecessary^  1085. 

7.  Where  there  Are  Connecting  Lines^  toi$- 

8.  Defenses  to  Actions  for  Penalty^  1085. 

a.  In  General^  1085. 

Effect  of  Stipulations^  1086. 
f.  Accord  and  Satisfaction,  1086. 
rf.  Prepayment  of  Charges^  iq86. 

9.  Effect  of  Repeal  of  Statute,  1086. 
ZIT.  TXLEOBAMS  IK  XVISXHCI,  IO87. 

X.  Admissibility  in  General,  10S7. 

».  Primary  and  Secondary  Evideme,  1088. 

3.  Presumption  Arising  from  Sending  of  Message,  1090. 

4.  Telegrams  as  PrivU^gtd  Communications ^  109a 

5.  Notice  by  Telegraphy  1090.  ' 

XT.  TXiBPHOHio  ComnTHiOATiom  Al  Xtoomoi,  109X. 

Zn  COTTBAOTS  BT  TBLMBAPft,  IO9I. 
I,  /fl  General,  1091. 

s.  TeUgrapk  Company  Ordinarily  Agent  of  Sender^  1093. 

zrn.  DisTuoT  TnioBAps  C0XTAHIB8,  1093. 
ZTIIL  CoxpAvns  TrasisEixo  "  Tioexm,"  1094. 

GROHUREFERENCES. 

Per  matters  of  PsocBDOKB^  see  si  Encyclopedia  of  Plkadihg  and  Practice  499. 

For  other  matters  af  SaaSTANTiVB  LAW  and  Evidbncb  related  to  this  subject,  see  the 
following  titles  in  this  work:  ABUTTING  OWNERS,  vol.  i,  p.  224; 
ADMISSIONS,  vol.  i,  p.  670;  CHECKS,  vol.  5,  p.  1051;  COMMON 
CABPIEPS,  vol.  6,  p.  236;  CONTRACTS,  vol.  7,  p.  88;  CONTRIBU- 
TORY NEGLIGENCE,  vol.  7,  p.  368;  CORPORATIONS  {PRIVATEX 
vol.  7,  P- 620;  Z>^Jf^G£5,vol.8,p.  537;  DOCUMENTARY  EVIDENCE, 
vol.  9,  p.  877;  DOMINION  OF  CANADA,  vol.  10,  p.  105;  ELECTRIC- 
LIGHT  COMPANIES,  vol  10,  p.  861;  ELECTRIC  RAILROADS,  vol. 
10,  p.  877;  EMINENT  DOMAIN^  vol.  10,  p.  1043;  EXEMPTIONS 
{FROM  TAXATION^  vol.  i».  p.  374;  FELLOW  SERVANTS,  vol.  12,  p. 
893;  FIXTURES,  vol.  13,  p.  594;  FOREIGN  CORPORATIONS,  vol.  13, 
p.  834;  FORGERY^woh  13.  p.  1009;  GAMBLING  CONTRACTS,  vol.  14, 
p.  644;  INTERSTATE  COMMERCE,  vol  17,  p.  34;  MANDAMUS,  vol. 
19,  p.  709;  NEGLIGENCE,  vol.  31,  p.  455;  OCCUPA  TIQN,  BUSINESS, 
AND  PRIVILEGE  TAXES,  vol.  ai,  p.  770;  POLICE  POWER,  vol.  22, 
p.  914;  PRIVATE  INTERNATIONAL  LAW,  vol.  22,  p.  1314;  SALES, 
vol.  24,  p.  1031;  STREETS  AND  SIDEWALKS,  ante,  99;  TAXATION, 
ante,  p.  226;  TAXATION  {CORPORATE),  ante,  p.  920;  VERBAL 
AGREEMENTS  {STATUTE  OF  FRAUDS).  And  see  COMMERCE, 
vol.  6,  p.  aao.  , 

I.  DITIVITIOH8.  —  A  T>l«ffr>p]i  is  an  apparatus  or  machine  used  to  transmit 
intelligence  to  a  distant  point  by  pieans  of  electricity.'    The  word,  as  now 

I.  TelegTUh   Daflud.  —  Chesapeake,    etc.,     Cai.  213-    See  also  Atty.-Gen.  v.  Ediaon  Tele- 
Tetephone  Q>.  v.  Baltiinore,  etc.,  TeL  Co..  66     phone  Co..  6  Q.  B.  D.  248. 
Hd.  399,  59  Am.  Rep.  167,  16  Am.  ft  Eng.  Corp.        "  An  tnstmment  or  apparatus   which  by 
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generally  understood*  refers  to  the  entire  system  of  appliances  used  for 
transmitting  messages  by  electric  ticking  machines.^ 

A  TsloKTun  is  a  message  or  dispatch  transmitted  by  the  telegraph,'  but  the 
term  may,  under  some  circumstances,  embrace  a  telephone  message.* 

The  T«rm  Telephone,  in  a  general  sense,  applies  to  any  instrument  or  apparatus 
which  transmits  sound  beyond  the  limits  of  ordiniu'y  audibility.  Technically 
it  is  restricted  to  an  instrument  or  device  which  transmits  the  voice  of  the 
speaker  by  means  of  electric  appliances.' 

"  Telegnph  "  Inolodei  "  Telephone."  —  As  a  rule,  statutes  or  ordinances  concern- 
ing telegraphs  will  be  construed  as  embracing  telephones  as  well,  unless  there 
is  something  In  the  context  to  indicate  a  contrary  legislative  intent."  This 
may  be  true  even  though  the  telephone  was  not  known  when  the  statute  in 
question  was  passed.*  The  rule  has  been  applied  to  statutes  forbidding 
discrimination/  to  statutes  fixing  the  locaUty  of  suits  gainst  telegraph 


means  of  iron  wires,  conducting  the  dectric 
fluid,  conveys  intelligence  to  any  given  distance 
with  the  velocity  of  lightning."  Webster's 
Diet. 

Telegraph  line  or  ^tem,  as  used  in  ordinary 
statutes,  will  not  embrace  a  distinct  telegraph 
sjrstem.  See  Toledo  v.  Western  Union  Tel.  Co., 
(C  C  A.)  107  Fed.  Rep.  10. 

1.  Term  laelades  STStem  of  Appliances.  — The 
system  consists  of :  "  ist,  a  battery  or  other 
source  of  electric  po\f  er ;  sd,  a  line  wire  or  con- 
ductor for  conveying  the  electric  current  from 
one  station  to  another;  3d,  the  apparatus  for 
transmitting,  interrupting,  and,  if  neceasaiy,  re- 
versing, the  electric  current  at  pleasure ;  and 
4th,  the  indicator  or  signalling  instrument. 
See  Imperial  Diet."  Hockett  v.  State,  105  Ind. 
250.  55  Am.  Rep.  210,  11  Am.  &  Eng.  Corp.  Cas. 

577. 
8.  Cent.  Diet. 

8.  TeleohoneXossafsCoiiddmd  ft  "Tatogna." 

—  Atty.-Gen.  v.  Edison  Telephone  Co.,  6  Q.  B. 
D.  344,  39  Moak  601. 

4.  Telephone  Defined. —  Hockett  v.  State,  105 
Ind.  350,  55  Am.  Rep.  210,  11  Am.  &  Eng.  Corp. 
Cas.  577. 

What   the  Term  Inolodes.  —  In  Western 

Union  Tel.  Co.  v.  American  Bell  Telephone  Co., 
105  Fed.  Rep.  696,  it  was  said  that,  according 
to  the  course  of  business,  the  term  "  telephone  " 
refers  only  to  the  instrument  itself  "  apart 
from  wires,  batteries,  call  bells,  switch  boards, 
and  other  apparatus  and  appliances  with  which 
it  is  connected  in  its  practical  and  commercial 
use." 

But  as  used  in  a  statute  limiting  the  rate 
which  may  be  charged  for  a  telephone,  the  term 
was  held  to  include  not  merely  the  single  in- 
strument technically  known  as  a  "  telephone," 
t  -It  also  the  organiKed  apparatus,  or  combina- 
tion, of  instruments,  usually  in  use  in  trans- 
mitting, 35  well  as  in  receiving,  telephonic 
messages.  Hockett  ».  State,  105  Ind.  250.S5  Am. 
Rep.  210,  II  Am.  &  Eng.  Corp.  Cas.  577 ;  Cen- 
tral Union  Telephone  Co.  v.  Bradbury.  106  Ind. 
i;  Central  Union  Telephone  Co.  v.  State,  ii8 
Ind.  306,  10  Am.  St.  Rep.  114-  But  compare 
Chesapeake,  etc.,  Telephone  Co.  v.  Manning,  186 
"U.  S.  218. 

Telephone  Exchange. —  See  Telephone  Ex- 

CHAWrE.  /"7?f. 

5.  "  Telegra^  "  Inolndes  "  Tel<>nhoae  "  — 
United  Stale*.  —  Ctunberland  Telephone,  etc.. 


Co.  V.  United  Bectric  Co.,  4a  Fed.  Rqk  a73,  43 
Am.  ft  Eiv.  R.  Caa.  194. 

California.  —  Davis  r.  Pacific  Telephone,  eta, 
Co.,  127  Cal.  312. 

Maryland,  —  Chesapeake,  etc.  Telephone  Co. 
p.  Baltimore,  etc.,  Tel.  Co.,  66  Md.  399,  59  Am. 
Rep.  167,  16  Am.  &  Eng.  Corp.  Cas.  313. 

Missouri. —  St  Louis  v.  Bell  Telephone  Co, 
96  Mo.  623,  9  Am.  St.  Rep.  370,  35  Am.  &  Eng. 
Corp.  Cas.  476  (statute  giving  city  power  to 
regutote). 

New  Jersey.  —  Roake  v.  American  Telephone^ 
etc,  Co.,  41  N.  J.  Eq.  35,  12  Am.  &  Eng.  Corp. 
Caa.  342 ;  Duke  v.  Central  New  Jersey  Tele- 
phone Co.,  S3  N.  J,  L.  341 ;  New  York,  etc.. 
Telephone  Co.  v.  Bound  Brook,  66  N.  J.  L 
168. 

Pennsytvania.  —  Bell  Telephone  Co.  v.  Com.. 
(Pa.  1886)  3  AtU  Rep.  825 ;  Taggart  v.  Inter- 
state Telephone,  etc,  Co.,  16  Montg.  Cb.  Rep. 
(Pa.)  155. 

Wisconsin.  —  Roberts  v.  Wisconsin  Tele- 
phone Co.,  77  Wis.  589,  20  Am.  St.  Rep. 
143. 

ftatntei  Anthorlilng  Telegraph  Compaaiei  to 
Exneiia  the  Bight  of  Eminent  Domain  apply  to 
telephone  companies.  San  Antonio,  etc.,  R. 
Co.  V.  Southwestern  Tel.,  etc.,  Co.,  93  Tex.  313* 
77  Am.  St  Rep.  884.  (Tex.  Civ.  App.  1900) 
S.  W.  Rep.  201 ;  Southwestern  Tel.,  etc.,  Co.  v. 
Gulf,  etc,  R.  Co.,  (Tex.  Civ.  App.  1899)  5" 
S.  W.  Rep.  106;  Gulf,  etc,  R.  Co.  v.  South- 
western Tel.,  etc.,  Co.,  18  Tex.  Civ.  App.  500. 

So  also  of  a  statute  authorizing  telegraph 
companies,  to  occupy  highways.  See  People's 
Tel^one,  etc.,  Co.  v.  Berks,  etc.,  Tnmpilie 
Road,  199  Pa.  St  411 :  Northwestern  Telepbooe 
Exch.  Co.  V.  Chie^,  etc,  R.  Co.,  76  Minn. 

"An  Improved  Tdegra^."— "  In  these  dan 
there  ought  to  be  no  one  to  question  the  state- 
ment that  a  teleobone  is  simply  an  improred 
teleirraph."  Northwestern  Telephone  Exch.  Co. 
z:  C>'i'-n'">.  ftc.  R.  Co..  76  Minn.  i.t*. 

B.  SUtnte  Antedating  Introdnetioii  of  Tdapkose. 
—  New  Orleans,  etc.,  R.  Co.  v.  Southern,  etc 
Tel.  Co..  S3  Ala.  211;  St.  Louis  ».  Bell  Tde- 
phone  Co.,  06  Mo.  633,  9  Am.  St.  Rep.  37o. 
Am.  &  Eng.  Corp.  Cas.  476 ;  Atty.-Gen.  v.  Ediioa 
Telephone  Cn.,  6  O.  B.  D.  a^d.  an  Moak  602. 
Compnre  Richmond  v.  Southern  Bell  Telei^KKA 

7.  StatvtM  TWUddlBglMsertmlnatieB.— Stits 
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companies,'  to  statutes  relating  to  taxation,*  and  to  those  providing  for  the 
incorporation  of  such  companies.'  A  different  rule  obtains,  however,  when, 
from  the  circumstances  or  character  of  the  legislation,  it  is  clear  that  the 
intention  was  otherwise,  as  in  the  case  of  the  Act  of  Congress  giving  telegraph 
companies  a  right  to  occupy  post  roads ;  that  act  does  not  embrace  telephone 
companies.* 

U  Legal  Status  — 1.  Ab  Fnblio  Um.  —  The  telegraph  is  such  a  public 
use  as  to  justify  the  exercise  of  the  right  of  eminent  domain  in  its  behalf;  the 
same  is  true  of  the  telephone,  where  it  is  not  wholly  a  private  affair,  the  use 
of  which  is  denied  to  the  public* 

Tb«  BoiiseH  Is  One  Affiseted  witli  m  "  Pnblio  latarett "  within  the  meaning  of  the  rule 
authorizing  the  regulation,  by  the  state,  of  the  conduct  of  the  business.* 

An  iniiTidiul  Kay  Own  ftnd  Opmte  a  telephone  line;  statutes  conferring  the 
right  upon  corporations  are  not  exclusive.' 

2.  As  Common  CarrierB.  —  Various  theories  have  been  propounded  as  to  the 
extent  to  which  telegraph  and  telephone  companies  are  analogous  to  common 
carriers.  Like  common  carriers,  they  are  bound  to  serve  the  public  without 
discrimination  "  and  cannot  evade  liability  for  the  consequences  of  their  neg- 
ligence by  any  contract.*  But  the  analogy  goes  no  further.  They  are  not, 
like  common  carriers,  insurers,** 

3.  Franduae  Is  FttbUc  and  May  Hot  Be  Trantferred.  —  Any  agreement  by 
such  a  company  to  alienate  or  transfer  the  privileges  granted  it  by  the 
government  is  ultra  vires  and  void.**  , 

10.  See  jfi/r«,  this  title,  Trtmmisnon  and 
Delivery  of  Measages. 

Are  Uke  Ourton  of  FiiMiigen. —  "Although 
there  may  be  no  analogy  between  the  business 
of  telegraph  companies  and  that  of  public  car- 
riers of  passengers  for  hire,  yet  we  regard  their 
legal  status  as  practically  the  same.  Both  are 
engaged  in  a  business  of  a  public  nature.  Both 
must  serve  all  who  come.  Neither  are  insurers 
nor  liable  as  snch,  but  both  are  liable  for  n^li- 
gence."  Gillis  v.  Western  Union  Tel.  Co.,  6t 
Vt.  465,  IS  Am.  St.  Rep.  917,  ss  Am.  &  Eng. 
Corp.  Cas.  568.  See  also  Fowler  v.  Western 
Union  Tel.  Co.,  80  Me.  381,  6  Am.  St.  Rep.  211. 

Kedkanles*  Liens,  —  A  telegraph  company  is 
an  important  public  agency  and  an  instrument 
of  conunerce,  and  is  within  the  rule  of  the 
United  States  courts  giving  a  lien,  superior  to 
the  mortgage  Hen,  to  those  who  furnish  labor 
or  materials  to  operate  a  railroad  or  similar 
public  utility.  Keelyn  v.  Carolina  Mut.  Tele- 
phone, etc.,  Co.,  go  Fed.  Rep.  39.  See  generally 
the  title  Mechanics'  Liens,  vol.  20,  p.  255. 

11.  Franohlse  Not  Tnuuferable.  —  U.  S.  v. 
Western  Union  Tel.  Co.,  50  Fed.  Rep.  28 ;  U.  S. 
V.  Union  Pac.  R.  Co.,  160  U.  S.  i ;  U.  S.  v. 
Northern  Pac.  R.  Co.,  lao  Fed.  Rep.  546.  See 
the  titles  Corporations,  vol.  7,  p.  750;  Elec- 
tric-light Companies,  vol.  10,  p.  868.  Com- 
pare Hatch  V.  American  Union  Tel.  Co.,  (Supm. 
Ct.  Spec.  T.)  9  Abb.  N.  Cas.  (N.  Y.)  223;  ReifT 
V.  Western  Union  Tel.  Co.,  49  N.  Y.  Super.  Ct. 
441.  See  also  Benedict  w.  Western  Union  Tel. 
Co.,  (Supm.  Ct.  Spec.  T.)  9  Abb.  N.  Cas.  (N. 
Y.)  214,  holding  that  an  agreement  entered  into 
by  a  telegraph  company  with  a  similar  company 
to  divide  earnings  and  expenses  is  neither 
ultra  jiires  nor  ftfminst  public  rmlicy. 

V.  B.  Rev.  Stat..  ^  086A,  Prohibits  the  Tnuiifer 
of  any  of  the  privileges  granted  by  the  federal 
statute  authorizing  the  occupation  of  post  roads 
by  telegiapb  companies. 


V.  Bell  Tel^hone  Co.,  36  Ohio  St.  396,  38  Am. 
Rep.  583.  See  infra,  this  title,  VII.  Duty  to 
FHmith  Equal  Facilities  to  All. 

1.  Statutes  Fixing  Looality  of  SaiU.— Frank- 
lin V.  Northwestern  Telephone  Co.,  69  Iowa 
97- 

3.  Statutes  Bolatlng  to  Taxation.  —  Iowa 
Union  Telephone  Co.  v.  Board  of  Equalization, 
67  Iowa  250;  Com.  v.  Western  Union  Tel.  Co., 
a  Datq)hin  Co.  Rep.  (Pa.)  30. 

8.  Statntea  Providing  for  InoOTporattOB. — Duke 
V.  Central  New  Jersey  Telephone  Co.,  53  N.  J. 
L-  35  Am.  &  Eng.  Corp.  Cas.  i ;  York  Tele- 
phone Co.  V.  Kessey,  5  Pa.  Dist.  366 ;  Wiscon- 
sin Telephone  Co.  v.  Oshkosh.  6a  Wis.  33,  8 
Am.  &  Eng.  Corp.  Cas.  538. 

4.  Coatrary  Legislative  Intent  KanUtat.  — 
Richmond  v.  Soudiem  Bell  Telephone,  etc'.,  Co., 
174  U.  S.  761. 

8.  See  the  title  Euihbnt'Dohain,  vol.  10,  p. 
1079- 

6.  See  mfra,  this  title.  Regulation  and  Con- 
trol. See  also  Munn  v.  Illinois,  94  U,  S.  113, 
affirming  69  III.  80;  Hockett  v.  State,  105  Ind. 
259,  55  Am.  Rep.  201,  11  Am.  &  Eng.  Corp.  Cas. 
577. 

7.  IndlTidual  Hay  Operate  Teleplunw  LIm, — 
Magee  v.  Overshiner,  150  Ind.  i37i  65  Am.  St. 
Rep.  358.   See  also  the  title  Ehikeitt  Domaih, 

vol.  ro,  p.  1059. 

The  Maine  statute  of  18^,  c.  103,  prohibiting 
any  telegraph  or  telephone  company  organized 
thereunder  from  establishing  a  line  to  compete 
with  an  existing  or  authorized  line  does  not 
preclude  an  individtial  from  establishing  and 
maintaining  such  a  line.  Haines  v.  Crosby,  94 
Me.  212. 

5.  See  infra,  this  title.  Duty  to  Furnish  Equal 

Facilities  to  Alt. 

9,  See  infra,  this  title,  Company's  Duty  and 
Liability  as  Affected  by  Regulations;  Stipula- 
Hont  in  Contract  of  Sending. 
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4.  Obarooter  of  Telegraph  Property.  —  Telegraph  property  is  usually  regarded 
as  real  estate, '  but  the  wires  and  instruments  may  retain  their  character  as  per- 
sonalty, although  made  a  part  of  the  company's  plant,  as  between  mor^^gcn- 
and  mortgagee  where  there  is  a  contractual  provision  to  that  effect.* 

m  KiOHT  07  Wat     1.  Federal  Grants  of  Kight  of  Way  —  a.  ^CT  op  i866. 

By  an  early  Act  of  Congress,  and  supplementary  legislation,  a  right  of  way 
over  the  public  lands  and  all  military  and  post  roads  of  the  United  States  was 
granted  to  all  telegraph  companies  complying  with  the  conditions  therein 
prescribed.*  Similar  statutes  define  what  shall  be  post  roads,  and  within  the 
term  are  included  all  railroads  over  which  mails  are  carried,'  and  all  letter- 
carrier  or  free-delivery  routes."  This  l^slation  was  enacted  under  the  con- 
gressional power  to  establish  post  offices  and  post  roads  and  to  regulate  inter- 
state commerce,  and  no  doubts  have  ever  been  entertained  as  to  its  consti- 
tutionality. Within  the  scope  embraced  by  its  provisions  it  supersedes  all 
state  legislation  on  the  same  subject.* 

tewUtloBi  KaBt  B0  Gompliod  With.  —  No  compan)'  acquires  any  rights  under 
the  statute  until  it  has  filed  with  the  postmaster-general  its  written  acceptance 
of  all  the  conditions  therein  imposed.' 

lasMof  AruoldM.  —  The  rule  of  the  text  pre- 
vents luch  companies  from  leasing  their  fran- 
chises, though  it  has  been  held  that  the  com- 
pany may  lease  its  lines  and  equipments  for  a 
reasonable  length  of  time.  See  Philadelphia  v. 
Western  Union  Tel.  Co.,  ir  Phila.  (Pa.)  327,33 
Leg.  Int.  (Pa.)  1^9.  See  also  Western  Tel.  Co. 
V.  Baltimore,  etc.,  R.  Co.,  69  Md.  211. 

Ms  uid  Tnunfcr  of  Iruichlw  Seld  ▼aUd. — 
See  Michigan  Telephone  Co.  v.  St.  Joseph,  121 
Mich.  502,  80  Am.  St.  Rep.  sao,  wherein  the 
court  pointed  out  that  if  the  right  to  sell  a 
transfer  does  not  exist,  mortgages  and  bonds 
executed  by  the  company  are  valueless ;  Badger 
Telephone  Co.  f.  Wolf  River  Telephone  Co., 
(Wis.  1904)  97  N.  W.  Rep,  907  (under  statute). 

TmufiBrae  T>kM  Propsrty  Snl^lMt  t»  AU  Datlea 
et  Tmdor.  —  An  ordinance  granting  to  a  tde- 
pbone  company  the  ri^t  to  occttpy  the  dty 
streets  stipulated  that  in  the  event  of  a  sile  by 
the  company  of  its  properties,  its  vendee  should 
be  bound  by  all  the  obligations  imposed  on  the 
original  company.  Such  a  sale  took  place  after- 
wards, and  for  some  time  after  the  sale  the 
purchasing  company  gave  the  subscribers  of  the 
purchased  company  connections  with  its  own 
nibscrihers.  It  was  held  that  the  purchasing 
company,  having  bought  with  notice,  was  bound 
to  assume  and  carry  out  all  the  obligations  of 
the  old  company ;  and  that  its  action  in  fur- 
nishing the  old  company's  subscribers  with  con- 
nections to  its  own  lines  operated  as  an 
acknowledgment  by  it  of  the  character  of  its 
assumed  obligations  and  that  it  could  tjot  there- 
after discontinue  such  connections.  Mahaa  v. 
Michigan  Telephone  Co.,  (Mich.  1903)  93  N. 
W.  Rep.  fi29- 

L  Bi^arded  ai  Baal  Estate.  —  See  Keating 
Implement,  etc.,  Co.  v.  Marshall  Electric  Light, 
etc..  Co.,  74  Tex.  605.  Compare  St.  Patil,  etc., 
R.  Co.  V.  Western  Union  Tel.  Co.,  (C.  C.  A.) 
118  Fed.  Rep.  497- 

B.  Retaining  Charaeter  m  PersonaltT-  —  Bos- 
ton Safe-Deposit,  etc..  Co.  v.  Bankers',  etc..  Tel. 
Co.,  36  Fed.  Rep.  288.  See  also  Western  Union 
Tel.  Co.  V,  Pennsylvania  Co.,  12s  Fed.  Rep.  67, 
and  infra.  III.  «.  On  Railroad  Right  of  Way. 

"UnH  of  Talegraiih.*'  —  Receiver's  certifi- 


cates issued  by  tiie  receiver  of  a  tdegvaph 
pany  by  an  order  of  the  court,  and  made  a 
lien  upon  all  the  company's  "  lines  of  tele- 
graph," are  a  lien  upon  wires  strung  by  a  work- 
man but  grounded  by  him  to  as  not  to  be  usaUe 
as  telegraph  lines,  and  such  lien  is  superior  to 
that  of  the  workman.  Postal  Tel.  C^abk  Q>.  ». 
Vane,  (C.  C.  A.)  80  Fed.  Rep.  961. 

8.  Halted  StMSM  SUtntai  Aathezlatag  OioaiaF' 
tlon  of  Foit  Soadi  hy  TalegTaph  Linaa.  — U.  S. 
Rev.  Stat.,  SS  52*3-5268;  14  U.  S.  Stat  at 
L,  221 ;  Act  of  July  24,  1866. 

In  Indian  Territory.  —  The  Act  of  March  3, 
igoi,  c.  832,  providing  for  grants  to  telegraph 
companies  of  franchises  in  the  Indian  Territory 
necessarily  annulled  all  previous  conflictmg 
grants  made  by  any  of  the  Indian  nation*. 
Muskogee  Nat.  Telephone  Co.  v.  HaR,  (C  C 
A.)  118  Fed.  Rep.  382,  disapproving  Miubogec 
Nat.  Telephone  Co.  v.  Hall,  (Indian  Ter.  1901) 
64  S.  W.  Rep.  600. 

By  Act  of  Congress  of  March  3,  1901  (31  U. 
S.  Stat.  L.  1084)  the  secretary  of  the  interior  is 
given  full  authority  to  grant  rights  of  way  to 
telegraph  lines  in  the  territory,  and  no  Hues  may 
be  constructed  there  without  authority  from 
him.  Muskogee  Nat  Telephone  Co.  v.  Hall, 
(Indian  Ted.  1901)  64  S.  W.  Rep.  600. 

4.  What  Onutitate  Fort  Roads.— See  the  tide 
Postal  Laws,  vol.  22,  p.  1058. 

RailroMls.  —  U.  S.  Rev.  Stat,  9  39«4;  Mer- 
cantile Trust  Co.  V.  Atlantic,  etc..  R.  Co,  6j 
Fed.  Rep.  513. 

The  Streets  of  the  Diitrlot  of  (MoaUa  are 
"post  roads"  within  the  meanii^  of  the  statute. 
Hewett  V.  Western  JJnion  TeL  .Co..  4  Mack^ 
(D.  O  4ti.  16  Am.  &  Eng.  Corp.  Cas.  S76. 

8.  letter-earrier  and  Tre»-deHvery  lovtss.— 
Act  of  Cong..  June  18,  1872 ;  U.  S,  Rev.  Stat, 
S  3964.  See  Toledo  v.  Western  Union  TeL  Co, 
107  Fed.  Rep.  ro,  46  C.  C.  A.  in. 

6.  Supersedes  State  Legislation.  —  See  taisa- 
cola  Tel.  Co.  v.  Western  Union  Tel.  Co..  96  U 
S.  I,  oMrming  2  Woods  (U.  S.)  643;  Werteni 
Union  Tel.  Co.  v.  Atlantic,  etc.,  State  Td.  Ch., 
S  Nev.  102.  Compare  Western  Union  TeL  Co. 
V.  New  York.  38  Fed.  Rep.  552. 

7.  Aoo^tuoo   of  OOBlHIoiui.  — V.  S.  9^ 
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b.  Scope  and  Effect  of  Act.  —  The  statute  is  permissive  only.*  While 
it  may  operate  to  prevent  the  state  or  any  of  its  municipalities  from  an  arbi- 
trary or  absolute  exclusion  of  a  telegraph  company  which  had  complied  with 
its  provisions  from  any  post  road,*  it  does  not  affect  the  right  of  the  state 
or  its  agencies  to  regulate  the  use  of  streets  and  highways  by  such  companies.' 

SoM  Vot  Xntafnre  with  tfc*  Kigrkt  to  GompABwdoB.  —  The  right  of  an  owner  of 
abutting  property  to  compensation  for  the  occupation  of  the  highway  in  front 
of  his  premises  by  a  telegraph  company^  either  because  the  telegraph  line  is 
an  additional  burden  upon  the  fee  or  because  it  materially  interferes  with  his 
easement  of  access  or  his  enjoyment  of  the  highway,  is  not  affected  in  any 
way  by  the  Act  of  Congress.*  Nor  does  the  act  affect  tfie  right  of  a  railroad 
company  to  compensation  where  part  of  its  right  of-way  is  taken  for  a  tele- 
graph line;  the  act  is  permissive  merely,  and  leaves  the  question  of  compen- 
sation in  such  cases  to  be  determined  by  the  law  of  the  state  where  the  prop- 
erty taken  lies.*  Where,  however,  the  railroad  company's  right  of  way  is 
one  acquired  by  congressional  grants  subsequent  to  the  act,  the  grants  must 
be  considered  as  made  and  accepted  subject  to  the  provisions  of  the  act  giving 
telegraph  companies  the  right  to  occupy  and  use  such  right  of  way  without 
compensation,  and  this  right  on  the  part  of  the  telegraph  company  may  be 
enforced  in  equity.* 

Tbc  Aot  DoM  Krt  Vadartakt  to  Proridt  te  Gmpilioty  ProoMdingt  to  secure  a  right  of 
way  for  telegraph  companies  over  private  property  either  of  individuals  or  of 
railroad  companies,  and  resort  must  be  had  entirely  to  the  laws  of  the  state 
where  the  property  lies  for  such  proceedings.'  Nor  can  a  federal  court  of 
equity,  under  that  statute  and  its  general  equity  powers,  use  its  injunction 
process  so  as  to  effect  an  equitable  condemnation  of  an  easement  of  right  of 
way  ovir  a  railroad  along  which  it  had  constructed  its  line  under  a  contract 
with  a  prior  owner  of  the  r^lroad  whose  ownership  had  been  terminated  by 
the  foreclosure  of  a  mortgage  existing> prior  to  the  contract.^ 

Tlw  Aoc  Sow  Kot  AffMt  tlu  UaUlity  of  tlw  Talegrftph  Ompuy  Iw  Daau^M  resulting 
from  its  negligence  in  the  transmission  or  delivery  of  messages.* 

The  Aot  BmbimoM  Tdftjpniph  CompaniM  Only  and  not  telephone  companies,'*  nor 

Stat.,  \  5268.  Therefore  a  telegraph  company  Co.,  go  Fed.  Rep  379,  178  U.  S.  343 ;  South- 
has  DO  right  ,to  carry  its  line  over  a  bridge  western  R.  Co.  r.  Southern,  etc..  Tel.  Co.,  46 
acrosa  a  navigable  stream  until  it  has  filed  its  Ga.  43,  \a  Am.  Rep.  585 ;  American  Telephone, 
acceptance.  Chicago,  etc..  Bridge  Co.  f.  Pacific  etc.,  Co.  v.  Pearce,  71  Md.  535;  Northwestern 
Mut.  Tel.  Co.,  36  Kan.  113,  16  Am.  &  Eng.  Corp.  Telephone  Exch.  Co.  v.  Chicago,  etc,  R.  Co.,  74! 
Cas.  271.                                               •  Minn.  334. 

1.  CoflBtraotlon  of  Statute.  —  St.  Louis  v.  Wes-  6,  Mercantile  Trust  Co.  v.  Atlantic,  etc.,  R. 

tern  Union  Tel.  Co.,  148  U.  S.  loa;  Pensacola  Co.,  63  Fed.  Rep.  519. 

Tel.  Co.  V.  Western  Union  Tel.  Co.,  96  U.  S.  i ;  7,  Pensacola  Tel.  Co.  v.  Westem  Union  Tel. 

Western  Union  Tel.  Co.  v.  Atty.-Gen.,  125  U.  S.  Co.,  96  U.  S.  i ;  Postal  Tel.  Cable  Co.  v.  Oere- 

548;  Richmond  v.  Southern  Bell  Telephone,  land,  etc.,  R.  Co.,  94  Fed.  Rep.  334;  Postal  Tel. 

etc.,  Co.,  174  U.  S.  761.  Cable  Co  v.  Southern  R.  Co.,  89  Fed,  Rep.  190; 

5,  Western  Union  Tel.  Co.  v.  Atty.-Gen.,  tas  Western  Union  Tel.  Co.  v.  Pennsylvania  R.  Co., 
U.  S.  530,  quoted  in  St.  Louis  v.  Western  Union  (C.  C.  A.)  123  Fed.  Rep.  33,  ra^ersing  130  Fed. 
Tel.  Co.,  148  U.  S.  102.  Rep.  981,  and  altirnting  120   F*d.  Rep.  362; 

8.  People  V.  Squire,  145  U.  S.  175,  affirming  Postal  Tel.  Cable  Co.  v.  Morgan's  Louisiana. 

107  N.  Y.  593,  I  Am.  St.  R^.  894;  Michigan  etc.,  R.,  etc.,  Co..  49  La.  Ann.  58;  Nicoll  f. 

Telephone  Co.  v.  Charlotte,  93  •Fed.  Rep.  11 ;  New  York,  etc.,  Telephone  Co.,  62  N.  J.  L.  733, 

Toledo  V.  Western  Union  TeL  Co..  (C.  C.  A.)  7»  Am.  St.  Rep.  666,  ofHrming  6a  N.  J.  L.  156. 

107  Fed.  Rep.  10.    See  infra,  this  title,  VI.  3.  See  also  Western  Union  Tel.  Co.  v.  Ann  Aibor 

Municipal  Regulation.  R.  Co.,  178  U.  S,  S43,  rtversing  90  Fed.  Rep. 

4.  Kester  v.  Western  Uijion  Tel.  Co.,    108  379. 

Fed.  Rep,  926 ;  Phillips  v.  Postal  Tel.  Cable  8.  Western  Union  Tel.  Co.  v.  Ann  Arbor  R. 

Co..  130  N.  Car.  $13.    See  infra,  this  section,  Co.,  (C.  C.  A.)  90  Fed.  Rep.  379. 

4,  b.  As  Additional  Servitude.  9.  Western  Union  Tel.  Co.  v.  Mellon,  100 

6,  Atlantic  etc..  Tel.  Co.  v.  Chicago,  etc..  R.  Tenn.  429. 

Co.,  6  Biss.  (U.  S.)  150:  Western  Union  Tel.  10.  Richmon<l  v.  Southern  Bell  Telephone, 

Co.  V.  American  Union  Tel.  Co.,  9  Bias.  (U.  S.)  etc,  Co.,  174  U-  S.  761,  affirming  103  Fed.  R^. 

79;  Western  Unios  T«l.  Co.  v,  Ann  Arbor  R.  31. 
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does  it  extend  to  the  installation,  by  a  regularly  organized  telegraph  company, 
of  a  district  telegraph  system  for  the  collection  and  distribution  of  telegraph 
messages  and  for  the  operation  of  call  boxes,  watchman  and  police  signals, 
and  the  like.^ 

c.  To  Subsidized  Railroads  Operating  Telegraph  Lines.  —  By 
early  Acts  of  Congress,  supplemented  by  later  legislation,  the  various  sub- 
sidized railroad  companies,  known  generally  as  the  Pacific  railroads,  were 
granted  rights  of  way  over  the  public  domain  •  and  were  required  to  con- 
struct and  operate  telegraph  lines  along  their  various  routes  under  special 
proviMons  with  regard  to  the  telegraphic  service  to  be  furnished  to  (he 
government  and  the  public' 

2.  State  Grants.  —  By  statute,  in  most  of  the  states,  telegraph  and  tele- 
phone companies  are  given  the  right  to  construct  their  lines  over  the  public 
highways,*  and  in  a  number  of  states  provision  is  made  for  their  using  the 
right  of  way  of  railroad  companies.  Statutes  of  the  latter  class,  while  they 
are  subordinate  to  the  Act  of  Congress*  on  the  same  subject,  may  neverthe- 
less be  resorted  to  for  the  condemnation  of  a  right  of  way  along  railroads  when 
necessaiy.* 

Vhs  Taxm  "  mghwEyi "  ImbnoM  Olty  stneta,  within  the  meaning  of  statutes  con- 
ferring upon  telegraph  or  telephone  companies  the  right  to  occupy  the  public 
highways  of  .  the  state  unless  a  different  intent  is  clearly  indicated.'  The  lerm 
will  also  embrace  a  turnpike,**  but  not  a  railroad  or  its  right  of  way.* 

3.  Mtmioipal  QxantB  — a.  In  General.  —  The  extent  of  a  municipality's 
power  to  grant  or  to  refuse  to  a  telegraph  or  telephone  company  the  right  to 
occupy  the  streets  and  highways  within  its  limits  must  depend  upon  the  pro- 
visions of  its  charter  and  of  the  legislation  in  force  in  the  state.  As  a  general 
rule,  such  companies  are  given  by  statute  the  right  to  occupy  all  streets  and 
highways,  but  it  is  made  the  right  and  duty  of  each  municipality  to  fix  the 
terms  and  conditions  upon  which  its  own  streets  may  be  used.'*    Where  this 

i,  Toledo  V.  Western  Union  Tel.  Co.,  (C.  C.  loth,  104  Fed.  Rep.  833;  Chamberlain  v.  Iowa 

A.)  107  Fed.  Rep,  10,  121  Fed.  Rep.  734-  Telephone  Co.,  iig  Iowa  619  (city's  consent 

S.  See  Statb  and  Public  Lands,  toI.  a6,  tinnecesBary) ;  East  Tennessee  Telephone  Co- 

p.  334.  v.  Russellville,  106  Ky.  667;  Dulath  v.  Dnhidi 

8.  See  this  legislation  reviewed  in  U.  S.  v.  Telephone  Co.,  84  Minn.  486 ;  Northwestern 

Union  Pac.  R.  Co.,  160  U.  S,  i,  163  U.  S.  710;  Telephone  Ex^.  Co.  v.  Minneapolis,  81  Minn. 

U.  S.  V.  Northern  Pac.  R.  Co.,  lao  Fed.  Rep.  140;  Michigan  Telephone  Co.  v.  Benton  Har- 

546.  bor,  121  Mich.  512;  State  v.  Shebc^gan,  111 

4.  State  Statutes.  —  See  Code  of  Ala.,  1896,  Wis.  23.    See  also  generally  the  title  High- 
II  1^44,  3490;  Code  of  Tenn.,  1896,  I  1830;  ways,  vol.  15,  p.  350. 

Code  of  Va.,  1887,  BS  1287-1290,  construed  in  " Fnblie  Boads"  in  a  statute  on  this  subject 

Southern  Bell  Telephone,  etc.,  Co.  v.  Richmond,  haa  been  held  not  to  include  streets.  Ndtiula 

103  Fed.  Rep.  31,  174  U.  S.  761.    See  also  Telephone  Co.  v.  Western  Independent  Long 

Meridian  v.  Western  Union  Tel.  Co.,  72  Miss.  Distance  Telephone  Co.,  (Neb.  1903)  95  N.  W. 

910,  coiutruing  Laws  of  Miss.,  1886,  p.  93;  Rep.  iS. 

Hudson  Telephone  Co.  v,  Jersey  City,  49  N.  J.  8.  Tornpike,  —  People's  Telephone,  etc,  Co. 

L.   303,   60   Am.   Rep.   619,   construing   New  v.  Berks,  etc.,  Turnpike  Road,  199  Pa.  St  4ii> 

Jersey  sUtute ;  Marsh&eld  v.  Wisconsin  Tele-  B.  Railroad.  —  Western   Union  Tel.  Co.  v. 

phone  Co.  102  Wis.  604,  construing  Wis.  Rev.  Pennsylvania  R,  Co.,  (C  C  A.)  123  Fed.  Rep. 

Stat.  1898,  !  1778.  33>  reversing   120   Fed.  Rep.  981.     See  aim 

Loaiiianft  — Tal^raph  Ushig  lands  Orantadflw  Public  Roads,  vol.  23,  p.  458. 

Ouial  Pu^OBSB.  —  Sute  v.  Cnmberland  Tele-  10.  HaDiolpikl  Control  of  Stnsts.  —  See  Sief- 

phone,  etc.,  Co.,  52  La.  Ann.  1411.  field  v.  Central  Union  Telephone  Co.,  36  Fed. 

Xlssoorl   Statute — Telephone   in   Streeta —  Rep.  164;  Domestic  Tel.,  etc.,  Co.  v.  Newark. 

Xunioipal  Control.  —  See  State  v.  Flad,  23  Mo,  49  N.  J.  L.  344,  16  Am.  &  Eng.  Corp.  Cas.  293; 

App.  185,  Broome  v.  New  York,  etc,  Telephone  Co..  49 

Washington  —  Constitattonal  Grant  Kot  Self-  N.  J.  L.  624 ;  Domestic  Tel.,  etc.,  Co.  v.  New- 

Xzeoatln|.  —  State  v.  Spokane,  24  Wash.  53.  ark,  49  N.  J.  L.  344;  State  v.  Hoboken.  35  N. 

5.  U.  S.  Rev.  Stat.,  B  5263  et  seq.  J.  L.  205.    See  also  London  Mills  v.  Fairview 

6.  Postal  Tel.  Cable  Co.  v.  Morgan's  Louis-  London  Telephone  Circuit,  105  HI.  Apfh  i4fi 
iana,  etc.,  R.,  etc.,  Co.,  49  La.  Ann.  58.  See  (ordinance  not  the  exclusive  mode  of  granting 
supra,  this  section.  Federal  Grants  of  Right  of  right  to  occupy  streets). 

Way.  Grant  "  Ovn  and  Through  "  Streets  —  Bi^  t* 
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is  true,  the  municipality  cannot,  either  by  refusing  to  name  the  conditions  or 
by  imposing  unreasonable  restrictions  or  conditions,  defeat  the  grant  of  the 
right  given  by  statute.'  If  the  statutory  grant  is  unconditional,  the  munici- 
pality is  without  power  to  impose  any  conditions,  and  its  officers  cannot 
interfere  with  the  company  in  its  proper  exercise  of  the  privilege  granted.* 
But  even  though  the  municipality  may  be  without  power  to  impose  con- 
ditions, having  merely  the  power  to  consent  to  or  refuse  consent,  if  it  annexes 
conditions  to  its  assent  and  these  are  acquiesced  in  by  the  company  and  the 
streets  are  occupied  by  it  under  that  arr^gement*  it  cannot  afterwards 
repudiate  the  conditions.' 

A  ProTldni  that  the  OonNnt  of  tli«  Kuidpalitj  Bball  B«  Zlnt  OVtain^  is  mandatory, 
and  a  company  can  acquire  no  right  to  occupy  the  streets  until  such  consent 
has  been  obtained. And  the  same  rule  obtains  when  the  city  grants  the 
right  of  occupancy  upon  condition  that  a  permit  be  first  obtained  from  the 
commissioner  of  public  works.* 

b.  Right  of  Municipauty  to  Exact  Compensation.  —  When  the 
charter  of  the  municipality  or  the  laws  of  the  state  vest  the  entire  control 
over  streets  in  the  municipality  wlfere  they  lie,*  the  municipal  authorities 
may  compel  a  telegraph  or  telephone  company  to  pay  a  reasonable  compen- 
sation, in  the  nature  of  rent,  for  the  use  of  the  streets.'    While  the  passage 


Warwick,  185  Pa.  St  633,  holding  farther,  how- 
ever, that  where  this  had  heen  done  pnmtant 
to  an  ordinance,  the  city  oould  not  urge  thii  to 
limit  to  partienlar  streets  a  grant  embracing  all 
streets. 

Aathoritr  to  "Lioense,  Tax,  and  Bagnlate" 

telephone  companies  and  "  all  their  branches  of 
business,"  given  to  a  city  by  its  charter,  carries 
with  it  power  to  grant  to  such  companies  the 
right  to  erect  poles  and  wires  within  the  city. 
Hershfield  v.  Rocky  Mountain  Bell  Telephone 
Co.,  12  Mont.  103. 

A  Orant  to  a  Company  Whose  Organisation  Is 
ITot  ConpUted  is  not  void  if  the  organization  of 
the  company,  though  not  technically  complete, 
is  practically  so.  Chicago  Telephone  Co.  v. 
Northwestern  Telephone  Co.,  199  111.  314,  af- 
ffrming  100  111.  App.  57. 

1,  Sattaaliig  to  Vans  CoaditloM — VarMSOuUt 
Conditleu, —  Chamberlain  v,  Iowa  Telephone 
Co.,  119  Iowa  619;  Michigan  Telephone  Co.  v. 
Benton  Harbor,  121  Mich.  513;  Northwestern 
Telephone  Exch.  Co.  v.  Minneapolis,  81  Minn. 
140;  State  V.  Flad,  23  Mo.  App.  185;  Summit 
Tp.  V.  New  York,  etc.,  Telephone  Co.,  S7  N.  J. 
Eq.  133 ;  Com.  v.  Warwiclc,  6  Pa.  Dist  473 
(mandamus  for  a  permit  refused) ;  State  v. 
ShdMygan,  iii  Wis.  23. 

The  wrongful  and  arbitrary  refusal  of  a  per- 
mit hy  a  municipal  of&cer  will  not  protect  the 
company  for  excavating  in  the  streets  without 
permission.    St.  Paul  v.  Freedy,  86  Minn.  350. 

7or  Oasas  loTOlTing  the  Constrnotion  of  Par- 
tienlar Statutes,  see  Michigan.  —  Michigan  Tele- 
phone Co.  V.  Benton  Harbor,  lai  Mich.  513, 
eotutruing  Acta  Blich.  1883,  p.  131,  9  4,  and 
Acts  Mich.  1895.  N.  31S. 

New  Jersey.  —  Bayonne  v.  Lord,  61  N.  J.  L. 
136,  applying  3  Gen.  Stat,  N.  J.,  p.  3459.  pl- 
21. 

Ohio.  —  Zanesville  v.  Zanesville  Tel.,  etc., 
Co.,  64  Ohio  St.  67,  83  Am.  St.  Rep.  725,  con- 
struing Rev.  Stat.  Ohio,  3461 ;  State  v.  Cen- 
tral Union  Telephone  Co.,  7  Ohio  Cir.  Dec. 
S36,  14  Ohio  Gr.  Ct.  373;  In  re  Co-operative 
Tctephon^  Co.,  9  Obi9         8jl  i  Mft^Un  v. 


Home  Telephone  Co.,  34  Ohio  Cir.  Ct.  446; 
Mantell  v.  Bu^rus  Telephone  Co.,  1 1  Ohio  Cir. 
Dec  274,  20  Ohio  Cir.  Ct.  345. 

'  tVashington,  —  State  v,  Spokane,  24  Wash. 
53,  construing  Ball.  Annot.  Codes,  etc.,  Wash., 
S  4369. 

Wisconsin.  —  State  v.  Sheboygan,  11 1  Wis. 
23,  construing  Rev.  Stat.  Wis.  1898,  9  1778; 
Marshfield  v.  Wisconsin  Telephone  Co.,  101 
Wis.  604. 

t.  Sum  v.  Flad,  23  Mo.  App.  185. 

S.  Southern  Bell  Telephone,  etc.,  Co.  v. 
Richmond,  (C.  C.  A.)  103  Fed.  Rep.  31- 

4.  Southern  Bell  Telephone,  etc.,  Co.  v.  Rich- 
mond, (C.  C.  A.)  103  Fed.  Rep.  31;  East  Ten- 
nessee Telephone  Co.  v.  Anderson  County 
Telephone  Co.,  74  S.  W.  Rep.  218,  24  Ky.  L. 
Rep.  2358 ;  State  v.  Spokane,  34  Wash.  53 ; 
Marshfield  v.  Wisconsin  Telephone  Co.,  loa 
Wis.  604. 

5.  St.  Paul  V.  Freedy,  86  Minn.  350. 

6.  Laok  of  Charter  Power  in  City  to  Demand 
Compensation.  —  Meridian  v.  Western  Union 
Tel.  Co.,  73  Miss.  910,  applying  Acts  Miss. 
1886,  p.  93,  and  criticising  Donnaher  v.  State, 
8  Smed.  &  M.  (Miss.)  649. 

Kimnri —  Chart«r  Fowon  of  Bt.  Looii  Author- 
ise TPyt<«g  Bental  from  Tal^uue  Cmnpanlsi,— 
St.  Louis  V.  Western  Union  Tel.  Co.,  149  U.  S. 
465-  # 

7.  Charge  In  Natnrs  of  Bent.  —  St.  Louis  v. 
Western  Union  Tel.  Co.,  148  U.  S.  92;  Postal 
Tel.  Cable  Co.  v.  Baltimore,  79  Md.  502,  af' 
Urmed  156  U.  S.  210;  Harrisburg  v.  Pennsyl- 
vania Telephone  Co.,  15  Pa.  Co.  Ct  518.  3  Pa. 
Dist.  815. 

Such  a  charge  is  in  no  sense  a  tax.  St.  Louis 
V.  Western  Union  Tel.  Co.,  148  U.  S.  92; 
Meridian  v.  Western  Union  Tel.  Co.,  72  Miss. 
910. 

The  Ohio  statute  forbids  any  municipality  to 
demand  or  receive  any  compensation  for  the 
use  of  the  streets  beyond  the  actual  cost  of 
restoring  pavements.  Maddin  v.  Home  Tele- 
phone Co.,  34  Ohio  Qr.  Ct.  446.  See  also  In  rf 
Co-op^tiT9  Tflcpliooc  ^^-y  9  Ohio  Dec.  831, 
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of  an  ordinance  Rxing  the  chaise  per  annum  for  each  pole  at  a  specified 
amount  creates  a  presumption  that  such  an  amount  is  a  reasonable  charge,  it 
is  not  conclusive,  and  the  company  may  show  that  the  amount  is  unreasonabie 
when  compared  with  the  average  rentals  of  adjoining  property.' 

Tsmilnatlon  of  E^ohiM  to  Ooenpy  BtntU.  —  There  is  no  power  in  a  municipality, 
by  indirection  or  otherwise,  arbitrarily  to  declare  a  forfeiture  of  the  company's 
right  to  occupy  its  streets,'  nor,  upon  the  expiration  of  tlie  right  by  lapse  <A 
the  stipulated  period,  to  remove  the  company's  lines  arbitrarily  and  without 
notice.'  But  it  may  enjoin  the  company  from  replacing  its  lines  in  the  streets 
after  the  expiration  of  the  franchise  to  occupy  them,*  or  it  may  revoke,  for 
just  cause,  a  franchise  not  expired.'  And  it  has  been  held  that  where  the 
company's  rigHt  to  occupy  streets  is,  as  a  matter  of  law,  unsettled,  the  com- 
pany cannot  nave  a  preliminary  injunction  to  restrain  the  removal  of  the 
poles  by  the  city.* 

4.  In  Streets  and  Highways  —  a.  In  General.  — The  right  to  construct  a 
telegraph  or  telephone  line  along  and  upon  a  street  or  highway  must  be 
derived  from  an  express  grant  of  authority.  It  cannot  exist  by  implication 
merely.'  The  power  to  grant  such  authority  rests  in  Congress  as  to  such 
highways  as  are  post  roads;*  as  to  all  other  Highways,  including  city  streets, 
the  power  rests  ultimately  in  the  legislature  of  the  state  by  virtue  of  its  inherent 
right  of  control  over  all  streets  and  highways.*  The  power  of  the  legislature, 
however,  may  be  and  frequently  is  delegated  to  municipadities  as  to  sttvcts 
within  their  territorial  limits.** 

Thft  HoooMdty  •(  tin  Abnttt&ff  Onor'a  OonMnt  to  such  a  use  of  the  street,  when  not 
regulated  by  statute,  depends  generally  upon  the  nature  of  the  municipality's 
title  to  the  street,  and  the  view  of  the'  jurisdiction  as  to  whether  this  use 
amounts  to  an  additional  servitude.^* 

b.  As  Additional  Servitude.  —  A  telegraph  or  telephone  line  con- 
sisting of  wires  strung  upon  poles,  constructed  along  and  over  a  street  or  high- 
way, constitutes  a  new  use  thereof  and  an  additional  servitude,  entitling  the 
owner  of  the  fee  to  compensation.**    If  such  a  line  materially  interferes  with 

1,  Amonnt  Hot  CohoIoiIto. —  St.  Louiiv.West-  Prior  to  Ky.  Const.  1890,  municipalities  were 
ern  Union  Tel.  Co.,  63  Fed.  Rep.  68.  without  power  to  grant  the  use  of  their  stneti 

2.  Terminatioii  ^  City.  —  Abbott  v.  Duluth,  to  such  companies.    See  East  Tennessee  Tele- 
104  Fed.  Rep.  833;  Old  Colony  Trust  Co.  v.  phone  Co.  v.  Russcllville,  106  Ky.  667! 
Wichita,  123  Fed.  Rep.  763.    See  infra,  this  10.  See   supra,   this   section,   3.  Municipal 
section.   Vested  Rights,  and  ante,   the  title  Grants,  and  antt,  the  tiUe  Stbkets  kKD  Sns- 
Strbets  and  Sidewalks,  p.  154.  walks,  pp.  148,  151. 

8.  Mutoal  Union  Tel.  Co.  r.  Chicago,   t6  li;  See  the  titles  Abuttixg  OwinsBS,  toL  i. 

Fed.  Rep.  309.  p.  328 ;  Stuets  akd  Sidewalks,  ante,  p.  153. 

4.  Mutual   Union  Tel.  Co.  v.  Chicago,  16  and  references,  and  the  next  paragrapli  of  Uw 
Fed,  Rep.  309.                   *  text,  infra. 

5.  Western  Union  Tel.  Co.  f.  Toledo,  103  The  Pablio  Easanent  in  tiie  StrMt  Kay  Znolude 
Fed.  Rep.  746.  See  also  Seaboard  Tel.,  etc..  Its  Uao  for  telephone  and  telegraph  purposes, 
Co.  V.  Kearny,  68  N.  Y.  App.  Div.  383.  and  the  right  may  be  exercised  without  etwseiit. 

6.  New  York,  etc..  Telephone  Co.  v.  East  Johnson  v.  New  York,  etc..  Telephone,  etc. 
Orange  Tp.,  43  N.  J.  £q.  490.  Co.,  76  N.  Y.  App.  Div.  564.   See  also  UarshaU 

7.  Liaaa  In  Btreeti  And  HfghwaTi.  —  Atty.-  r.  Bayonne,  59  N.J.  L.  loi. 

Gen.  v-  United  Kingdom  Electric  Tel.  Co.,  30  18.  Compensation  to  Abutting  Owsen — Umtti 

Beav.  387 ;  Reg.  p.  United  Kingdom  Electric  States.  —  Pacific    Postal    Tel.    Cable    Co.  v. 

Tel.  Co.,  9  Cox  C.  C.  174;  New  York,  etc,  Irvine,  49  Fed.  Rep.  113;  Kester  v.  Western 

Telephone  Co.  v.  East  Orange  Tp.,  43  N.  J.  Eq.  Union  Tel.  Co.,  108  Fed.  Rep.  936. 

490.  Illinois.  —  Goddard  v.  Chicago,  ttc,  R.  Co.. 

8.  See  supra,  this  section,  i.  Federal  Grmtts  aoa  111.  363,  aMrming  104  111.  App.  536;  Amer- 
of  Right  of  Way.  ican  Tdephone,  etc.,  Co.  v.  Jones,  78  111.  App. 

9.  Abbott  ».  Duluth,  104  Fed,  Rep,  833  {con-  373;  Union  Electric  Telephone,  etc.,  Co.  V. 
struing  Laws  Minn.  i8£o,  c,  la,  S  i)  ;  Irwin  v.  Applequist,  104  111.  App.  517;  Postal  TeL  CaHe 
Great  Southern  Telephone  Co.,  37  La.  Ann.  63;  Co.  v.  Eaton,  170  111,  $13,  62  Am.  St,  Rep.  390, 
Hudson  Telephone  Co.  v.  Jersey  City,  49  N.  J.  Nebraska.  —  Bronson  v.  Albion  Telephone 
L.  303,  60  Am,  Rep,  619,  16  Am.  &  Eng.  Corp.  Co.,  (Neb.  1903)  93  N.  W.  Rep.  301,  60  L.  R. 
Cas.  289;  Barhite  v.  Home  Telephone  Co.,  so  A.  436. 

N.  Y.  App.  DiT.  «$,  New  /#rwy.  —  Winter  v.  New  Yoifc,  etc« 
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an  abutting  owner's  easement  of  access  to  his  property  or  of  passage  over  the 
street,  he  is  entitled  to  damages  therefor  without  regard  to  the  ownership  of 
the  fee.*  Statutes  granting  such  companies  a  right  of  way  over  streets  and 
highways  are  not  to  be  construed  as  authorizing  an  occupation  of  the  streets 
by  the  telegraph  company  without  compensation  to  the  owners  of  abutting 
property.*  They  operate  merely  to  protect  the  company  from  indictment  for 
mamtaining  a  public  nuisance.* 

Iht  OwamUp  tf  thi  li  lUtMlalt  and  an  abutting  owner  cannot  complain  when 
the  fee  is  in  the  public  unless  he  can  show  some  specific  material  injury  to 
his  easement  of  access  and  passage.^ 

TlM  Keunn  of  BuugM  recoverable  by  an  abutting  oivner  who  retains  the  fee 
is  the  extent  to  which  the  rental  and  salable  value  of  his  property  has  been 
diminished,  or  the  difference  in  the  value  of  the  property  before  and  after  the 
construction  of  the  line.* 


Telephone  Co.,  51  N.  J.  L.  83,  25  Am.  &  Eng. 
Corp.  Cas.  497 ;  Nicoll  v.  New  York,  etc.,  Tele- 
pQone  Co.,  62  N.  J.  L.  733,  72  Am.  St.  Rep. 
666;  Halsey  v.  Rapid  Tranait  St.  R.  Co.,  47 
N.  J.  Eq.  380. 

New  York.  —  Metropolitan  Telephone,  etc, 
Co.  V.  Colwell  Lead  Co.,  50  M.  Y.  Super.  Ct. 
488;  Tiffany  v.  U.  S.  Illuminating  Co.,  51  N.  Y. 
Super.  Ct  a8o,  67  How.  Pr.  {N.  Y.)  73; 
Andrews  v.  Delhi,  etc..  Telephone  Co.,  (Sapm. 
Ct  Spec.  T.)  36  Misc.  (N.  Y.)  33;  Gray  v. 
New  York  State  Telephone  Co.,  (Siqun.  Ct, 
Tr.  T.)  41  Misc.  (N.  Y.)  108. 

North  Carolina.  —  Hodges  V.  Western  Union 
Tel,  Co.,  133  N.  Car.  335. 

North  Dakota.  —  Donovan  v,  AUcrt*  11  N. 
Dak.  aSg. 

Ohio.  —  Daily  v.  State,  31  Ohio  St  348,  46 
Am.  St.  Rep.  $7%;  Callen  v.  Columbus  Edison 
Electric  Light  Co.,  66  Ohio  St.  166 ;  Schaaf  v. 
Cleveland,  etc.,  R.  Co.,  66  Ohio  St  315  ;  Denver 
V.  U.  S.  Telepnone  Co.,  10  Ohio  Dec.  373. 
Compare  Auerbach  V.  Cuyahoga  Telephone  Co., 
9  Ohio  Dec.  389,  7  Ohio  N.  P.  633. 

Penntylvania.  —  Laneaater,  etc.,  Turnpike 
Road  Co.  V.  Columbia  Tdefjione  Co..  18  Lane. 
L.  Rev.  161. 

Texas.  —  Erie  Tel.,  ete.,  Co.  f>.  Kennedy,  80 
Tex.  71- 

Fir^ima.  —  Western  Union  Tel.  Co.  v.  Wil- 
liams, 86  Va.  696,  19  Am.  St  Rep.  908,  30  Am. 
&  Eng.  Corp.  Cas.  564, 

Washington.  —  Spokane  v.  Colby,  16  Wash. 
6jo. 

Wisconsin.  —  Krueger  v.  Wiiconirin  Tele- 
phone Co.,  106  Wis.  96. 

See  also  for  additional  cases  Ae  title  Aaut- 

TIKG  OWKBRS,  VoL  I,  p.  228. 

A  Contrary  Tlsv  has  been  vigorously  asserted 
in  some  jurisdictions.  Hewett  v.  Western 
Union  Tel.  Co.,  4  Mackey  (D.  C.)  4>4>  16  Am. 
&  fing.  Corp.  Cas.  276;  Magee  v.  Overshiner, 
150  Xnd.  127,  6s  Am.  St  Rep.  358;  Irwin  v. 
Great  Southern  Telephone  Co..  37  La.  Ann. 
63;  Bostt>n  V.  Richardson,  13  Allen  (Mass.) 
160;  People  V.  Eaton,  too  Mich.  208;  Cater  v. 
Northwestern  Telephone  Exch.  Co.,  60  Minn. 
539.  51  Am.  St  Rep.  S43-  Compare  Willis  v. 
Erie  Tel.,  etc,  Co.,  37  Minn.  347;  Gay  v. 
Mutual  Union  TeL  Co.,  12  Mo.  App.  491 ;  State 
V.  St  Louis,  etc,  R.  Co.,  86  Mo.  388;  Herah- 
ficld  V,  Rocky  Mountain  Bell  Telephone  Co., 
13  Mont  102;  Kiiby  v.  Citixens'  Telephone  Co., 


(S.  Dak.  1903)  97  N.  W.  Rep.  3-  See  also 
ratton  V.  Chattanooga,  108  Tenn.  197,  and  the 
title  Abuttihg  Owneks,  vol.  i,  p.  228. 

A  Gonduit  for  Wires,  Laid  under  the  ttdewalk 
is  not  an  additional  servitude,  Cobum  v.  New 
Telephone  Co.,  156  Ind.  90. 

1.  L||ury  tn  Xuamiot  e(  Aeoesi,  —  Cleveland 
Burial  Case  Co.  v,  Erie  R.  Co.,  24  Ohio  Cir. 
Ct.  107 ;  Krueger  v.  Wisconsin  Telephone  Co., 
106  Wis.  96. 

The  Zasement  of  Aeoess  Embraees  the  use  of 
an  outer  upper  story  door  for  receiving  mer- 
chandise. Hays  V.  Columbiana  County  Tele- 
phone Co.,  12  Ohio  Cir.  Dec  167,  ai  Ohio  CIr. 
Ct  480. 

Vkea  the  ^terCneoee  Is  UnniB—try  er  Banati 
from  Improper  Gtutraotlen  it  is  a  continuing 
,  trespass  which  may  be  abated.  Krueger  v. 
Wisconsin  Telephone  Co.,  106  Wis,  96. 

Xersly  Stringing  Wires  Before  One's  Property 
is  not  an  injnry  entitling  him  to  a  preliminary 
injunction.  Roake  v.  American  Telephone,  etc., 
Co.,  4t  N.  J.  Eq.  35,  12  Am.  ft  Eng.  Corp. 
Cas.  343. 

9.  Mbet  4tf  Itatatai  AaOwriitoK  Vse  of  Btreeu. 

—  Kester  v.  Western  Union  TeL  Co,  108  Fed. 
Rep.  926 ;  Western  Union  Tel.  Co.  v.  Williams, 
86  Va.  696,  19  Am.  St  Rep.  908,  30  Am.  ft 
Eng.  Corp.  Cas.  564  {construing  Va.  Code, 
1887,  S9  i387'-9o)-  See  also  Postal  Tel.  Cable 
Co.  V.  Norfolk,  etc,  R,  Co.,  88  Va.  920,  39  Am. 
ft  Eng.  Corp.  Cas.  S33- 

S.  Eels  V.  American  Telephone,  etc.,  Co.,  6s 
Hun  (N.  Y.)  516,  oMrmed  143  N.  Y.  133. 

4.  Ownership  of  Tea. —  Hewett  v.  Western 
Union  Tel.  Co.,  4  Mackey  (D.  C.)  424,  16  Am. 
ft  Eng.  Corp.  Cas.  376;  Post  v.  Hudson  River 
Telephone  Co.,  76  N.  Y.  App.  Div.  621;  Hal- 
leran  V.  Bell  Telephone  Co.,  64  N.  Y.  App. 
Div.  41.  Compare  Bronson  v.  Albion  Tele- 
phone  Co.,  (N^.  1903)  93  N.  W.  Rep.  201,  60 
L.  R.  A.  436;  Eels  v.  American  Telephone, 
etc.,  Co.,  143  N.  Y.  133;  Theobotd  v.  Louis- 
ville, etc,  R.  Co.,  66  Miss.  279;  McQnaid  v. 
Portland,  etc,  R.  Co.,  18  Oregon  237. 

S..]fsastirs  of  Damages.  —  Chesapeake,  etc., 
■  Telephone  Co.  v.  Mackenzie,  74  Md.  36,  28  Am. 
St.  Rep.  227;  Erie  Tel.,  etc.,  Co.  v.  Kennedy, 
80  Tex.  71.  See  also  Postal  Tel.  Cable  Co.  v. 
Bmen,  (Supm.  Ct.  Spec,  T.)  39  N.  Y.  Supp. 
330,  where  the  erection  of  poles  one  hundred 
and  fifty  feet  apart  was  hdd  to  give  a  rigbt 
to  nominal  damages  only. 
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Bamsdy  of  AbnttLoff  Ownv.  —  When  the  occupation  of  the  highway  by  a  tele- 
graph or  telephone  company  is  by  authority  of  law,  the  line  is  not  a  nuisance.' 
and  the  remedy  of  an  abutting  owner  who  retains  the  fee  of  the  highway  is 
in  an  action  to  recover  compensation  for  the  added  servitude,  or»  when  his 
easement  of  access  is  interfered  with,  in  an  action  for  damages.  In  the  former 
case  he  may  maintain  ejectment,*  but,  as  in  case  of  other  quasi-public  utilities, 
the  company  will  be  allowed  an  opportunity  to  perfect  its  right  of  occupancy 
by  instituting  condemnation  proceedings.  In  the  latter  case  he  may  have  an 
injunction  against  the  continued  impairment  of  his  easement  where  it  is  due 
to  the  improper  construction  of  the  line  and  is  unnecessary  to  its  proper 
operation." 

€.  Unauthorized  Use  of  Streets  May  Be  Enjoined.  —  Where  the 
use  of  the  streets  of  a  city  by  a  telegraph  or  telephone  company  is  without 
authority,  either  because  of  the  particular  mode  of  use  adopted  by  the  com- 
pany or  because  of  an  utter  lack  of  authority  to  occupy  the  streets,  injunction 
will  lie  to  restrain  such  further  use.  The  injunction  may  issue  at  the  suit  of 
the  cit/*  or  of  the  owner  of  abutting  property  who  is  affected  by  the  unau- 
thorized use,*  but  not  at  the  suit  of  a  rival  company.*  The  rule  prevails 
whether  the  occupation  of  the  streets  was  never  authorized  or  has  ceased  to 
be  lawful  because  of  the  valid  withdrawal  of  an  original  authority.* 

6.  Over  Private  Lande  —  a.  BY  Agreement  with  Owner.  —  The  right 
of  way  over  private  property  may  be  acquired  by  agreement  of  the  owner. 
If  an  agreement  with  the  landowner  cannot  be  obtained,  resort  must  be  had 
to  the  local  statutes  authorizing  the  right  of  condemnation.* 

DisL,  etc.  Tel.  Co.,  51  W.  Va.  lai ;  Onulu  v. 
Flood,  57  Neb.  134* 
8.  Dnpreper  or  PnnBOMiery  Conitnwttw.—  See 

Hays  V.  Columbiana  Coaaty  Telephone  Co.,  i» 
Ohio  Cir.  Dec  167,  21  Ohio  Cir.  Ct.  480; 
Broome  V.  New  York,  etc.,  Telephone  Co.,  41 
N.  J.  Eq.  141 ;  Russ  v.  Pennsylvania  Telephone 
Co..  15  Pa.  Co.  Ct  aa6,  3  Pa.  DisL  654- 

4.  I^JaHstlwl  Agaiut  Vnaafherliad  Um.— 
Uutual  Union  Tel.  Co.  v.  Chicago,  t6  Fed.  Rep. 
309;  People  V.  Metropolitan  Telephone,  etc^ 
Co.,  31  Hun  (N,  Y.)  596;  Utica  v.  Utica  Tele- 
phone Co.,  34  N.  Y.  App.  Div.  361 ;  Manhfidd 
V.  Wisconsin  Telephone  Co.,  10a  Wis.  604.  See 
also  Reg.  v.  United  Kingdom  Electric  Tel.  Co.. 
a  B.  &  S.  648,  note,  110  E.  C.  L.  64S,  note,  31 
L.  J.  U.  C.  166.  Compare  Wandsworth  Dist 
V.  United  Telephone  Co.,  13  Q.  B.  D.  904. 

If  the  company,  being  authorized  to  use  poles 
of  Such  size  and  height  as  is  reasonably  neces- 
sary, uses  poles  of  greater  size  or  height,  Ae 
authority  granted  to  it  is  no  protection.  People 
V.  Metropolitan  Telephone,  etc,  Co.,  31  Hon 
(N.  Y.)  596- 

5.  Irwin  v.  Great  Southern  Telephone  Co., 
37  La.  Ann.  63 ;  Maxwell  v.  Central  Dist,  etc. 
Tel.  Co.,  51  W.  Va.  lai.  See  also  Donovan  p. 
Allert,  ti  N.  Dak.  289. 

6.  Chicago  Telephone  Co.  v.  Northwesters 
Telephone  Co.,  199  III.  324,  a^rming  100  lU. 
App.  57. 

T.  Mutual  Union  Tel.  Co.  ».  Chicago,  16  Fed. 
Rep.  309;  American  Rapid  Tel.  Co.  v.  Hesh 
125  N.  Y.  641,  21  Am.  St  Rep.  764. 

8.  See  generally  the  title  EifiNBNT  DoiUiKi 
vol.  10,  p,  1043,  especially  p.  1054. 

A  km  Parol  Ileeiiae  is  revocable  at  will, 
and  a  transfer  of  flie  land  is  an  implied  revo- 
cation. Andrews  v.  Delhi,  etc,  Tel.  Co, 
(Supm.  Ct  App.  Div.)  73  N.  Y.  ^ipp.  iia». 


1.  Vot  a  Valaanoe  When  CoBitrnsted  mdv 
AaUutfity. . —  Com.  v.  Boston,  97  Mass.  555; 
Irwin  V.  Great  Southern  Telephone  Co.,  37 
La,  Ann.  63 ;  York  Telephone  Co.  v.  Keesey, 
5  Pa.  Dist  366;  Heinitsh  v.  Pennsylvania  Tel, 
Co.,  5  Lack.  Leg.  N.  (Pa.)  324,  16  Lane  L.  Rev. 
*f)6 ;  Brown  v.  Southwestern  Tel.,  etc,  Co.,  17 
Tex.  Civ.  App.  433;  Maxwell  r.  Central  Dist, 
*!tc,  TeL  Co.,  51  W.  Va.  lai.  See  also  the  tide 
Statutes,  vol.  a6,  p.  654,  and  referencea. 

t.  ^jaabnaBt  Postal  TeL  Cable  Co.  v. 
Eaton.  170  III.  513,  62  Am.  St  Rep.  390;  Board 
of  Trade  Tel.  Co.  v.  Bamett,  107  111.  507, 
47  Am.  Rep.  453,  8  Am.  &  Eng.  Corp.  Gas.  81 ; 
Western  Union  TeL  Co.  v.  Williams,  86  Va. 
696,  19  Am.  St.  Rep.  908.  Sec  also  the  titles 
Ejectment,  vol.  10  p.  473;  Stbbets  aitd  Sidi- 
WAI.XS,  ante,  p.  163. 

PanhaMT  Buoeedi  to  Bif^t  olTnto.  —  Postal 
Tel.  Cable  Co.  v.  Eaton,  170  111.  513,  6a  Am.  St 
Rep.  390. 

ItgnnotloB  Sai  Boon  Hdd  to  Bo  tho  Vropar 
Bomody  in  such  a  case.  Gray  v.  New  York 
Sl^te  Telephone  Co.,  (Supm.  Ct  Tr.  T.)  41 
Misc.  (N.  Y.)  ro8.  See  Donovan  v.  Allert,  ti 
N.  Dak.  289;  Denver  v,  V.  S:  Telephone  Co.. 
10  Ohio  Dec.  273. 

Tho  AbnttiBf  Omar  Zi  Xitoppad  to  ask  for 
an  injunctiott  where  he  has,  wifbont  objection, 
permitted  the  company  to  spend  large  sums  of 
money  in  the  construction  of  its  lines. 
Daflinger  v.  Pittsburg,  etc,  TeL  Co.,  31  Pittrii. 
Leg.  J.  N.  S.  (Pa.))  37,  I4  York  Leg.  Rec 
(Pa.)  46. 

The  Only  Boroedy  of  an  abutting  owner,  ac- 
cording to  the  better  rule,  is  an  action  for 
damages,  except  where  the  easement  of  access 
is  materially  impaired.  See  Bronson  V.  Albion 
Telephone  Co.,  (Neb.  1903),  93  N.  W.  Rep. 
ao  1 ,  60  L.  R.  A.  439 ;  Maxwell  v.  Central 
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b.  By  Condemnation.  —  In  practically  all  of  the  states  statutes  exist 
providing  for  the  acquisition  by  the  power  of  eminent  domain  of  private  prop- 
erty for  public  uses,  and  these  statutes  embrace,  either  expressly  or  by  impli- 
cation, the  purposes  of  telegraph  and  telephone  companies. '  The  general  rules 
applicable  in  this  connection  with  reispect  to  the  conditions  precedent  to  the 
right  to  condemn,  the  nature  of  the  right  and  the  procedure  to  be  adopted, 
are  those  governing  condemnations  generally,  subject  only  to  the  modifications 
which  the  inherent  character  of  the  structures  under  consideration  demand.* 

Tht  intaTflit  Aaqnlnd  in  such  cases  is  a  mere  easement  of  right  of  way,  and  the 
original  owner  of  the  land  is  not  deprived  of  the  use  of  it  except  in  so  far  as 
such  use  is  inconsistent  with  the  rights  of  the  company.' 

6.  On  Railroad  Bight  of  Way — a.  By  Contract  with  Railroad  Com- 
pany. —  A  telegraph  company  may  acquire,  by  contract  with  a  railroad 
company,  a  right  to  occupy  part  of  the  latter's  right  of  way,  though  it  cannot 
acquire  any  exclusive  rights. The  principal  questions  arising  in  this  connec- 
tion are  as  to  the  construction  and  effect  of  such  agreements  in  particular 
cases.' 

OontTMt  for  Joint  Opmtion  — Sfl^  —  TcrmlnRtlon.  —  A  contract  between  a  rail- 
road and  a  telegraph  company  for  the  joint  construction  of  a  telegraph  line 
along  the  railroad  right  of  way,  the  line  to  be  used  by  the  railroad  in  its  busi- 
ness and  by  the  telegraph  company  for  public  service,  makes  the  telegraph 
company  a  joint  owner  of  the  personalty  merely,'  and  the  agreement  may  be 
terminated  at  any  time  by  either  party  on  reasonable  notice.' 

t«l«gnph  line  u  Addltloaal  Swritttd*.  —  A  telegraph  or  telephone  line  upon  the 
right  of  way  of  a  railroad  company  is,  generally,  an  additional  burden,  for 
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with  a  land  owner  are  subject  to  the  lien  of  a 
prior  mortgage  whicli  induded.  after-acquired 
property.  Monmouth  County  Electric  Co.  v. 
Central  R.  Co.  (N.  J.  1903)  54  AtL  Rep.  140. 

1.  See  supra,  this  title,  DeHnitiont,  and  the 
title  Emikent  Domain,  vol.  10,  p.  1079. 

S.  Condnnnation  —  Coaditloni  Frwedent.  — 
See  generally  the  title  Eminent  Domain,  vol. 
10,  p.  1053  et  seq. 

For  the  application  of  these  rules  to  this 
particular  class  of  caaes,  see  Postal  Tel.  Cable 
Co.  V.  Oregon  Short  Line  R.  Co.,  104  Fed. 
Sep.  6^3  (condemnation  under  Rev.  Stat. 
Idaho,  SB  saio-ia)  ;  Lockte  v.  Mutual  Union 
Tel.  Co.,  103  III.  401 ;  Postal  Tel.  Cable  Co.  V. 
Morgan's  Louisiana,  etc.,  R.,  etc.,  Co.,  49  La. 
Ann.  58;  Louisville,  etc.,  R.  Co.  c  Postal  Tel. 
Cable  Co.,  68  Miss.  806 ;  Broome  v.  New  York, 
etc.,  Telephone  Co.,  49  N,  J.  L.  634 ;  Winter  v. 
New  York,  etc..  Telephone  Co.,  51  N.  J.  L.  83, 
25  Am.  &  Eng.  Corp.  Cas.  497 ;  Duke  v.  Central 
New  Jersey  Telephone  Co.,  53  J*  L-  34i.  35 
Am.  &  Eng.  Corp.  Cas.  1 ;  Coles  v.  Midland 
Telephone,  etc.,  Co.,  67  N.  J.  L.  490 ;  Nicholl 
V.  New  York,  etc.,  Telephone  Co.,  62  N.  J.  L. 
733,  7a  Am.  St.  Rep.  666;  Postal  Tel.  Cable 
Co.  V.  Norfolk,  etc.,  R.  Co.,  87  Va.  349. 

3.  Mere  Bight  of  Way  Asqalred.  —  Union  Pac. 
R,  Co.  V.  Colorado  Postal  Tel.  Cable  Co.,  30 
Colo.  133;  St.  Louis,  etc.,  R.  Co.  v.  Postal  Tel. 
Co..  173  III.  508;  Mobile,  etc.,  R.  Co.  v.  Postal 
Tel.  Cable  Co.,  76  Miss.  731.  See  also  Lockie 
V.  Mutual  Union  Tel.  Co.,,  103  111.  401,  where 
it  was  further  held  that  a  strip  of  land  half 
a  rod  in  width  was  not  too  much,  and  that  the 
land  owner  was  not  bound  to  fence  his  land 
from  this  strip. 


i.  See  infra,  this  section,  7.  Exclusive  Rights; 
and  infra,  this  title  VI.  i.  &.  Telegraph  Lints 
over  Subsidixed  Railroads. 

$.  See  St.  Paul,  etc.,  R.  Co.  o.  Western  Union 
Tel.  Co.,  106  Fed.  Rep.  243;  U.  S.  v.  Nortbnn 
Pac.  R.  Co.,  120  Fed.  Rep.  546;  U.  S.  v.  Union 
Pac.  R.  Co.,  160  U.  S.  I. 

Expiration  of  Bight  to  Oeeapan^.  —  Where  a 
license  by  a  railroad  company  to  a  telegraph 
company  to  use  its  right  of  way  expires  with 
the  expiration  of  the  charter  of  the  telegraph 
company,  the  reincorporation  of  the  telegra4>h 
company  under  a  subsequent  statute  beiFore  the 
expirati<Hi  of  its  charter  does  not  affect  the 
case.  Western  Union  Tel.  Co.  v,  Baltimore, 
etc,  R.  Co.,  20  Fed.  Rep.  57a  J  Western  TeL 
Co.  V.  Baltimore,  etc.,  R.  Co.,  69  Md.  an; 
Latrobe  v.  Western  Tel.  Co.,  74  Md.  33a. 

Lease  by  Railroad  to  Telegraph  Company  — 
Bight  to  Be-oeeapanoy  at  EqdratioD. —  West- 
em  Union  Tel.  Co.  v.  Pennsylvania  R.  Co.,  (C. 
C.  A.)  123  Fed.  Hep.  33- 

Contraet  tor  Vm  of  Wire  as  Distingnlshed  from 
Sals.  —  Western  Union  Tel.  Co.  v.  Western, 
etc.,  R.  Co.,  91  U.  S.  283. 

6.  Elfoot  of  Contract  for  Joist  Constnutlon  and 
Operation.  —  Western  Union  Tel.  Co.  v.'  Penn- 
sylvania Co.,  I  as  Fed.  Rep.  67,  1 20  Fed. 
Rep.  363.  See  also  Aspdin  v.  Austin,  5 
Q.  B.  671,  48  E.  C.  L.  671 ;  St  Paul,  etc,  R. 
Co.  V.  Western  Union  Tel.  Co.,  (C.  C.  A.)  it8 
Fed.  Rep.  511;  Western  Union  Tel.  Co.  v. 
Burlington,  etc.,  R.  Co.,  1 1  Fed.  Rep.  t ;  At- 
lantic, etc..  Tel.  Co.  v.  Union  Pac.  R.  Co.,  1 
Fed.  Rep.  745. 

7.  Terminable  on  Votice  at  Will.  —  Western 
Union  Tel.  Co.  v.  Pennsylvania  Co.,  125  Fed. 
Rep.  67.   See  also  Jones  v.  Newport  News, 
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■which  the  original  owner  of  the  land,  if  he  retains  the  fee,  is  entitled  to  com- 
pensation ; '  but  where  the  line  is  constructed  by  the  railroad  company,  in  good 
faith,  for  its  own  use,  and  is  reasonably  necessary  for  its  operation,'  there  is 
no  additional  servitude,  but  merely  a  legitimate  development  of  the  easement 
originally  acquired."  A  telegraph  line  is  also  regarded  as  subjecting  the  ease- 
ment of  a  railroad  company  to, an  additional  servitude,  and  the  company  is 
entitled  to  compensation  therefor  under  the  constitutional  provisions  against 
the  taking  of  private  property  without  compensation.* 

b.  By  Condemnation.  —  The  rule  has  long  been  recognized  that  property 
already  devoted  to  a  public  use  may  be  condemned  for  another  and  different 
public  use  under  authority  from  the  state. And  this  rule  is  applied  to  con- 
demnation, for  the  purposes  of  a  telegraph  line,  of  a  railroad's  right  of  way, 
either  under  general  eminent  domain  statutes  (it  being  considered  that  the 
construction  and  use  of  a  telegraph  line  do  not  interfere  materially  with  use 
of  a  right  of  way  for  railroad  purposes)  or  under  special  acts  providing  for 
such  condemnation.*    Such  a  condemnation  cannot  be  defeated  by  showing 


etc,  Co.,  (G  C.  A.)  65  Fed.  Rep.  736;  Texas, 
etc.,  R.  Co.  V.  Marshall,  136  U.  S.  393:  Echols 
p.  New  Orleans,  ete.,  R.  Co.,  53  Miss.  610; 
Coffin  V.  Landis,  46  Pa.  St.  433,  Compare 
Llanelly  R.,  etc.,  Co.  v.  London,  etc.,  R.  Co., 
L,  R.  7  H.  L.  sso;  Mississippi  River  Logging 
Co.  V.  Robson,  (C.  C.  A.)  69  Fed.  Rep.  775. 

I.  Ososrally  Additional  Berritnde  as  to  Ownar 
of  Tm.  —  Western  Union  Tel.  Co.  v.  American 
Union  Tel.  Co.,  9  Biss.  (U.  S.)  73;  American 
Telephone,  etc.,  Co.  v.  Pearce,  71  Md.  535 ; 
Phillips  V.  Postal  Tel.  Cable  Co.,  130  N.  Car. 
S13.  See  also  New  Orleans,  etc.,  R.  Co.  v. 
Southern,  etc..  Tel.  Co.,  S3  Ala.  211. 

Fnrohsser  from  Original  Owner  Kay  Maintain 
&Dtlon  fi>r  Damagw.  —  Phillips  v.  Postal  Tel. 
Cable  Co.,  130  N.  Car.  513,  89  Am.  St.  Rep. 
868. 

Aooo anting.  —  The  owner  in  such  a  case 
has  no  right  to  an  accounting  as  to  the  rents 
ind  profits  received  from  the  telegraph  com- 
pany under  its  contract  with  the  railroad.  Chi- 
cago, etc.,  R.  Co.  V.  Snjrder,  (Iowa  1903)  95 
N.  W.  Rep.  183. 

8.  Telegraph  Line  Operated  by  Bailroad  Com- 
pany for  Its  Own  Usa.  —  Western  Union  Tel. 
Co.  V.  Rich,  19  Kan.  517,  ^7  Am.  Rep.  159; 
American  Telephone,  etc.,  Co.  v.  Pearce,  71  Md. 
535.  See  also  Adams  v.  Louisville,  etc.,  R.  Co., 
(Miss.  1893)  13  So.  Rep.  93a. 

3.  Taggart  v.  Newport  St.  R,  Co.,  16  R.  I. 
688,  43  Am.  &  Eng.  R.  Cas.  314.  See  also 
Hodges  V.  Western  Union  Tel.  Co.,  133  N.  Car. 

Upon  a  Transfer  of  such  a  line  by  the  rail- 
road company  to  a  telegraph  company,  the 
owner  of  the  fee  may  claim  compensation. 
Hodges  V.  Western  Union  Td.  Co.,  133  N. 
Car.  325. 

4.  Additional  Borden  as  to  Bailroad  Company, 

—  Atlantic,  etc.,  Tel,  Co.  v.  Chicago,  etc.,  R. 
Co.,  6  Biss.  (U.  S.)  158;  Western  Union  Tel. 
Co.  V.  Atlantic,  etc..  Tel.  Co.,  7  Biss.  (U.  S.) 
367;  Western  Union  Tel.  Co.  v.  American 
Union  Tel.  Co.,  9  Biss.  (U.  S.)  72 ;  Kester  v. 
Western  Union  Tel.  Co.,  108  Fed.  Rep.  926; 
Southwestern  R.  Co.  v.  Southern,  etc..  Tel.  Co., 
46  Ga.  43,  13  Am.  Rep.  585;  American  Tele- 
phone, etc.,  Co.  p.  Pearce,  71  Md.  535:  North- 
western  Telephone  Eicch.  Co.  v.  Chicago,  etCq 


R.  Co.,  76  Minn.  334;  Louisville,  etc.,  R.  Co. 
V.  Postal  Tel.  Cable  Co.,  68  Hiss.  806.  See 
also  Baltimore,  etc.  TeL  Co.  v.  Moigaa's 
Louisiana,  etc.,  R.,  etc.,  Co.,  37  La.  Ann.  883; 
South  Eastern  R,  Co.  v.  European,  etCv  Elee- 
tric  Printing  Tel.  Co.,  9  Exch.  363. 

S.  See  the  title  Emihent  Domam,  toL.  to,  p. 
193  ft  ffQ- 

9.  Ctmdemaatfan  of  Bailroad  Stght  ef  W^r  fn 
Telagratih  Oom^j  ~  United  States.  —  Oregon 
Short  Line  R.  Co.  v.  Postal  TeL  C^e  Co.. 
(C.  C.  A.)  iti  Fed.  Rep.  84a,  agtrming  104 
Fed.  Rep.  6a3 ;  Postal  Tel.  Cable  Co.  v.  Oregon 
Short  Line  R.  Co.,  114  Fed.  Rep.  787. 

Alabama.  —  Mobile,  etc.,  R.  Co.  v.  Postal  TeL 
Cable  Co.,  120  Ala.  21.  See  also  New  Orleans, 
etc.,  R.  Co.  V.  Southern,  etc.,  TeL  Co.,  53  Ala. 

4It. 

Arkansa*.  —  St.  Louis,  etc.,  R.  Co.  v.  South- 
western TelQ>faone,  etc,  Co.,  (C  C  A.)  lai 
Fed.  Rep.  278. 

Colorado.  —  Union  Pac.  R.  Co.  v.  Colorado 
Postal  TeL  Cable  Co.,  30  Colo.  133. 

Georgia.  —  Savannah,  etc.,  R.  Co.  r.  Postal 
Tel.  Cable  Co.,  112  Ga.  941,  115  Ga.  554;  West- 
ern Union  Tel.  Co.  v.  American  Union  TeL 
Co.,  65  Ga.  160,  38  Am.  Rep.  781. 

Illinois.  —  St  Louis,  etc,  R.  Co.  v.  Postal 
Tel.  Co.,  173  111.  508. 

Indiana.  —  Postal  Tel.  Cable  Co.  v.  Chicago, 
etc.,  R.  Co.,  30  Ind,  App.  654. 

Louisiana.  —  Postal  Tel.  Cable  Co.  v.  Mor- 
gan's Louisiana,  etc,  R.,  etc.,  Co.,  49  La.  Ann. 
58 ;  Postal  Tel.  Cable  Co.  v. '  Louisiana  West- 
ern R.  Co.,  49  La.  Ann.  1270;  Southwestern 
Telephone  Co.  v.  Kansas  City,  etc,  R.  Co.,  109 
La.  892. 

New  Mexico.  —  Union  Trust  Co.  v.  Atchison, 
etc,  R.  Co.,  8  N.  Mex.  3*7- 

Mississippi.  —  Mobile,  etc,  R.  Co.  v.  Postal 
TeL  Cable  Co.,  76  Miss.  731. 

North  Carolina.  —  Postal  Tel.  Cable  Co.  r. 
Southern  R.  Co.,  90  Fed,  Rep.  31. 

Ohio.  —  See  Postal  Tel.  Cable  Co.  v.  Oeve- 
land,  etc.,  R.  Co.,  94  Fed  Rep.  234. 

South  Carolina.  —  South  Carolina,  etc,«  R. 
Co.  V.  American  Telephone^  etc,  Co.,  6s  S.  Car. 
459- 

Tennessee.  — iJLohUs,  etc,  R.  Co.  *.  FMtil 
Tel.  Cable  Co.,  loi  Tenn.  63. 
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that  a  right  of  way  for  the  telegraph  line  may  be  secured  over  a  public 
highway  near  or  adjacent  to  the  railroad  or  over  other  property  in  other 
ways.' 

A  Foreign  OorpwMloii  Cannot,  in  general,  exercise  the  right  of  eminent 

domain ; '  but  a  local  corporation  may  do  so,  although  it  is  a  branch  of  a 
company  incorporated  in  another  state,  and  is  subordinate  and  auxiliary 
thereto.  ■ 

Wlwt  P«rtlm  of  U^t  Wi7  Ki7  B«  Tilna.  —  Where  the  right  to  condemn  is 
conferred  upon  the  telegraph  company,  the  poiver  to  select  so  much  of  the 
right  of  wa^  as  may  be  necessary  for  its  telephone,  lines  is  conferred  by  impli- 
cation, subject  to  the  limitation  that  its  selection  must  not  essentially  interfere 
witH  the  operation  of  the  railroad.* 

The  Maunn  of  DamRgM  allowed  in  such  cases  is  merely  the  decrease  in  the 
value  of  the  right  of  way  for  railroad  purposes,  and  this,  in  the  absence  of 
special  circumstances,  is  so  slight  as  to  justify  the  allowance  of  nothing  more 
than  practically  nominal  damages.' 

7.  EiclaiiTe  B^hti.  —  nt  Aot  <tf  Cmffran  giving  telegraph  companies  the  right 
to  occupy  all  post  roads*  prevents  the  acquisition  by  any  such  company  of  an 
exclusive  right  on  any  such  road,  either  by  contract  with  a  railroad  company  ' 


7"*;rM.  — Ft.  Wort^i,  etc.,  R.  Co.  v.  South- 
western Tel.,  etc.,  Co.,  (Tex.  1903)  71  S.  W. 
Rep.  370,  60  L.  R.  A.  145 ;  Houston,  etc.,  R. 
Co.  V.  Postal  Tel.  Cable  Co.,  18  Tex.  Civ.  App. 
503 ;  Gulf,  etc,  R.  Co.  v.  Southwestern  TeL, 
etc..  Co.,  18  Tex.  Civ.  App.  500.  See  also 
cases  cited  infra,  this  title.  Measure  of  Damages. 

C/toA.  —  Postal  Tel.  Cable  Co.  v.  Oregon 
Short-Line  R.  Co.,  33  Utah  476,  90  Am.  St 
Rep.  70s. 

f'tVginia.  —  Postal  Tel.  Cable  Co.  v.  Farm* 
ville,  etc.,  R.  Co.,  96  Va.  661. 

A  Bomawliat  Dlflerwt  View  seems  to  have 
been  entertained  in  Western  Union  Tel.  Co.  r. 
Pennsylvania  R.  Co.,  (C.  C.  A.)  133  Fed.  Rep. 
33,  130  Fed.  Rep.  362,  where  it  ts  emphasized 
that  the  possible  future  needs  of  the  railroad 
company  must  be  given  full  consideration  in 
determining  whether  any  portion  of  its  right 
of  way  may  be  taken  from  it  for  a  telegraph 
line.  See  also  St.  Louis,  etc.,  R,  Co.  v.  South- 
western Telephone,  etc.,  Co.,  (C.  C  A.)  i3i 
Fed.  Rep.  2^, 

1.  Union  Pac.  R.  Co.  v.  Colorado  Postal 
Tel.  Cable  Co.,  30  Colo.  133;  Savannah,  etc., 
R.  Co.  V.  Postal  Tel.  Cable  Co.,  115  Ga.  554; 
Ft.  Worth,  etc.,  R.  Co.  v.  Southwestern  Tel.  etc., 
Co.,  (Tex.  1903)  71  S.  W.  Rep.  270,  60  L.  R. 
A.  i4S>  See  also  St  Louis,  etc.,  R.  Co.  v. 
Southwestern  Telephony  etc.,  Co,  (C  C.  A.) 
131  Fed.  Rep.  378. 

8.  See  the  Utte  FoauGH  Cokpobations,  vol. 
13,  p.  858.  See  also  Postal  Tel.  Cable  Co.  v. 
Qevieland,  etc.,  R.  Co ,  94  Fed.  Rep.  334  {ap- 
plying the  Ohio  statute)  ;  St  Lojiis,  etc.,  R.  Co. 
V,  Co.  V.  Southwestern  Telephone,  etc.,  Co., 
(C.  C  A.)  131  Fed.  Rep.  378  (Indian  Terri' 
tory). 

3.  Postal  Tel.  Cable  Co.  v.  Oregon  Short 
Line  R.  Co.,  104  Fed.  Rep.  633,  affirmed  (C. 
C  A.)  Ill  Fed.  Rep.  842;  Union  Pac.  R.  Co. 
ti.  Colorado  Postal  Tel.  Cable  Co.,  30  Colo.  133; 
Postal  TeL  Cable  -Co.  v.  Or^n  Short  Line 
R.  Co.,  33  Utah  474,  90  Am.  St  Rep.  705.  See 
•In         V.  Postal  Tel.  Co.,  66  Md.  354. 

4.  Pirtloa  MeoUd.—  Savannah,  etc,  R.  Co.  v. 


Postal  Tel.  Cable  Co.,  iia  Ga.  941;  Savannah, 
etc,  R.  Co.  V.  Postal  Tel.  Cable  Co.,  115  Ga. 
554.  See  also  St.  Louis,  etc.,  R.  Co.  v.  South- 
western Telephone,  etc.,  Co.,  (C.  C.  A.)  121 
Fed.  Rep.  378. 

6.  SuiagH  Praetioally  Honlnal  —  United 
Slates.  —  Postal  Tel.  Cable  Co.  v.  Oregon  Short 
Line  R.  Co.,  104  Fed.  Rep.  633,  affirmed  (C 
C.  A.)  Ill  Fed.  Rep.  843  ($500  for  a  distance 
of  200  miles) ;  Chicago,  etc.,  R.  Co.  v.  Chicago, 
166  U.  S.  348. 

Illinois.  ~  St.  Louts,  etc,  R.  Co.  V.  Postal 
Tel.  Co.,  173  111.  508. 

Tennessee.  —  Mobile,  etc,  R.  Co.  v.  Postal 
Tel.  C^le  Co.,  loi  Tenn.  63. 

Te^fos.  —  Gulf,  etc.,  R.  Co.  v.  Southwestern 
Tel.  etc.,  Co.,  (Tex.  Civ.  App.  1899)  52  S.  W. 
Rep.  87 ;  Southwestern  Tel.,  etc.,  Co.  v.  Gulf, 
etc.,  R.  Co.,  (Tex.  Civ.  App.  1899)  5a  S.  W. 
Rep.  107 ;  Texas,  etc,  R.  Co.  v.  Postal  Tel. 
Cable  Co.,  (Tex.  Civ.  App.  1899)  52  S.  W. 
Rep.  108 ;  San  Antonio,  etc,  R.  Co.  v.  South- 
western Tel.,  etc.,  Co.,  (Tex.  Civ.  App.  1900) 
56  S.  W.  Rep.  301 ;  Texas  Midland  R.  Co.  v. 
Southwestern  Tel.,  etc,  Co.,  (Tex.  Civ.  App. 
1900)  57  S.  W.  Rep.  313; 

In  Louisiana,  the  amount  allowed  the  rail- 
road company  has  been  fixed  at  the  sum  which 
it  originally  cost  to  clear  eight  feet  (that  being 
the  width  of  the  cross-arms  on  the  telegraph 
line)  of  the  right  of  way,  plus  the  sum  which 
would  yield  an  animal  interest  sufficient  to 
keep  that  portion  of  the  right  of  way  clear. 
Postal  Tel.  Cable  Co.  v.  Louisiana  Western  R. 
Co.,  49  La.  Ann.  1270.  See  also  Postal  Tel. 
Cable  Co.  v.  Morgan's  Louisiana,  etc,  R.  etc., 
Co.,  49  La.  Ann.  58;  Southwestern  Telephone 
Co.  V.  Kansas  City,  etc,  R.  Co.,  109  La.  892. 

e.  See  supra,  this  section,  Federal  Grants  of 
Right  of  Way. 

7.  Va  B»lailT»  Blghto  fm  Foit  Beads—  United 
States.  —  Western  Union  Tel.  Co.  v.  Baltimore, 
etc.,  Tel.  Co.,  19  Fed.  Rep.  660,  22  Fed.  Rep. 
133,  8  Am.  &  Eng.  Corp.  Cas.  99,  33  Fed.  Rep. 
13 ;  Western  Union  Tel.  Co.  v.  American  Union 
TeL  Co.,  9  Bias.  (U.  S.)  72.    Compare  We»U 
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or  by  state  legislation.*  This  is  true  whether  the  post  road  is  over  a  part  of 
the  public  domain  or  over  private  property  acquired  by  condemnation  * 

VhM  hm  Frohlbitad  bj  Statute  such  an  agreement  for  exclusive  privileges  has 
been  held  not  contrary  to  public  policy  nor  to  be  in  restraint  of  trade,  and 
it  may  be  enforced.' 

Etbh  in  th*  iTnitcd  sutM  a  contract  by  a  railroad  company  with  a  telegraph 
company  for  exclusive  rights  is  not  void,  in  so  far  as  it  merely  excludes 
competitors  from  the  line  of  poles  erected  and  used  by  the  telegraph  company.* 

In  Coutrnlng  Kimid]Ml  Oniiti  to  one  telephone  or  telegraph  company,  the 
courts  lean  to  that  construction  which  will  tend  to  prevent  the  exclusion  of 
new  companies.* 

ContMts  sttweon  BIt&i  CompuiM.  —  The  courts  will  not  readily  interfere,  at  the 
instigation  of  one  company  occupying  streets,  to  prevent  their  use  by  another 
company.*  A  company  which  itself  occupies  the  streets  of  a  city  under  a 
void  ordinance  or  without  right  cannot  enjoin  a  rival  company  from  erecting 
its  line  within  the  city.' 

8,  Vetted  Bighti.  —  When  an  ordinance  of  a  city  which  it  had  power  to 
enact  has  designated  the  streets  which  a  telegraph  or  telephone  company  may 
use,  and  fixed  the  conditions  of  such  use,  the  company's  acceptance  of  its 
terms  and  conditions  by  acting  upon  them  and  expending  money  in  the  con- 
struction of  its  lines  in  conformity  with  them  constitutes  a  contract  the  obli- 
gation of  which  the  city  cannot  impair  by  adding  new  conditions  unless  the 
right  to  do  so  was  expressly  reserved.^   But  a  municipality  may,  under  its 

era  Union  Tel.  Co.  v.  Atlantic,  etc..  Tel.  Co., 

7  Bias.  (U.  S.J  367. 
New  Mexico.  —  Union  Trust  Co.  v.  Atdiison, 

etc,  R.  Co.,  8  N.  Mex.  337- 

Oftto.  —  MarietU,  etc.,  R.  Co,  v.  Western 
Union  TeL  Co.,  38  Ohio  St  24,  lo  Am.  &  Eng. 
R.  Cas.  387* 

See  also  the  title  Restraint  of  Trade,  voL 
24,  p.  855- 

Ttali  Bale  Gannot  Be  Evaded  Xij  Indiroeomi.  — 

Mercantile  Trust  Co.  v.  Atlantic,  etc.,  R.  Co., 
63  Fed.  Rep.  910  (railroad  ^[reeiiq;  not  to 
furnish  facilities  for  rival  tel^rraph  lines). 

Gontraot  Aid  Kot  to  Create  Ixetnif  to  PrlTilegea. 
—  Marietta,  etc,  R.  Co.  r.  Western  Union  Tel. 
Co.,  38  Ohio  St.  34,  10  Am.  &  Eng.  R.  Cas.  387 
(railroad  grant  of  certain  privileges  to  telegraph 
company,  but  reserving  to  itself  "  all  local  tele- 
graph business,"  and  defining  the  telegraph 
company's  rights). 

1.  Ko  ExelnilTe  Grant  by  SUte  Le^ldatu*.  — 
"  The  statute  amounts  to  a  prohibition  of  all 
state  monopolies  in  this  particular."  Pensacola 
Tel.  Co.  p.  Western  Union  TeL  Co.,  96  U.  S.  i, 
affirming  2  Woods  (U.  S.)  643.  It  is  imma- 
terial whether  the  company  sought  to  be  ex- 
cluded by  state  legislation  is  to  operate  an  in- 
terstate or  a  merely  local  line.  Muskogee  Nat. 
Telephone  Co.  v.  Hall,  (C.  C.  A.)  118  Fed.  Rep. 
383. 

MnniflipaUtr  Cannot  Ormnt  EwlnalTe  Tiivileire 
to  Tel^raiA  Qm^j  In  Streati.  —  Chicago 
Telephone  Co.  v.  Northwestern  Telephone  Co., 
199  111.  334,  affirming  100  111.  App,  57;  Michi- 
gan Telephone  Co.  v.  St.  Joseph,  lat  Mich.  503, 
80  Am.  St.  Rep.  520. 

Telephone  Companies  are  within  the  policy  of 
the  law  forbidding  exclusive  grants,  Muskogee 
Nat.  Telephone  Co.  v.  Hall,  (C.  C,  A.)  118  Fed. 
Rep.  182.   See  State  v.  Spokane,  24  Wash.  53. 

S.  Union  Trust  Co.  v.  Atchison,  etc,  R.  Co., 

8  N.  Mex.  3*7. 


8.  Contract  for  Exolosive  PrlvUeges  Upheld.  — 

Canadian  Pac,  R.  Co.  v.  Western  Union  TA. 
Co^  17  Can.  Sup.  Cb  151,  33  Am.  A  Eos-  Cotp. 
Cas  I.  See  also  California  State  Tel.  Co.  v. 
Alta  Tel.  Co.,  22  Cal.  398. 

4.  Competitors  Hay  Be  Ezolnded  from  Compai^B 
Poles.  —  Western  Union  Tel.  Co.  v.  Chicago, 
etc.,  R.  Co.,  86  III.  246,  29  Am.  Rep.  28.  Sec 
Marietta,  etc.,  R.  Co.  v.  Westera  Union  Tel.  C^., 
38  Ohio  St.  24,  10  Am.  &  Eng.  R.  Cas.  387. 

6.  Oonitmotlon  of  Agreement — Chicago  Tele- 
phone Co.  V.  Northwestern  Telephone  Co.,  199 
III.  334,  aSirnttng  100  HI.  App,  57. 

6.  Bnt  Trnreasonahle  and  TTnneceesaxy  Xnterte- 
enoe  with  the  rights  of  a  company  already  occu- 
pying the  streets  by  a  later  rival  may  be 
enjoined.  Chicago  Telephone  Co.  v.  North* 
western  Telephone  Co.,  199  III.  324,  affirming 
100  111.  App.  57 ;  Northwestera  Tdephone 
Exch.  Co.  V.  Twin  City  Telephone  Co.,  (Mina 
1903)  95  N.  W.  Rq).  460. 

So  a  new  company  may  enjoin  a  company  al- 
ready occupying  the  streets  from  unreasonably 
raising  the  height  of  its  poles  so  as  to  inter- 
fere with  the  construction  of  a  new  line.  Cum- 
berland Telephone,  etc.,  Co.  v.  Louisville  Home 
Telephone  Co.,  72  S.  W.  Rep.  4,  24  Ky.  L.  Rep. 
1676. 

7.  Company  Oeonpying  Streets  nnder  Void 
Authority  or  None. —  East  Tennessee  Telephone 
Co.  v.  Anderson  County  Telephone  Co..  (Ky. 
1900)  57  S.  W.  Rep.  4S7,  (Ky.  1903)  74  S.  W. 
Rep.  318;  Nebraska  Telephone  Co.  v.  Western 
Independent  Long  Distance  Telephone  Co., 
(Neb.  1903)  95  N.  W.  Rep.  18. 

8.  KnnldpiJ  Orant  to  Telephone  or  Tdegnfh 
Company  a  Contraet.  —  Morristown  v.  East 
Tennessee  Telephone  Co.,  (C.  C.  A.)  115  Fed. 
Rep.  304;  Sunset  Telephone,  etc..  Co.  v.  Med- 
ford.  115  Fed.  Rep.  202;  Abbott  v.  Dulnth.  1*4 
Fed.  Rep.  833 ;  New  Orleans  v.  Great  Sonthern 
Telephone,  etc,  Co.,  40  La.  Ann.  41.  S  Am.  St 
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police  power,  make  such  changes  in  the  original  requirements  as  the  welfare 
of  the  public  may  demand.^ 

TlM  Companj'i  Bight  to  Ext«id  lu  Ham,  but  within  the  city  limits,  is  a  part  of 
the  right  acquired  by  its  acceptance  of  the  ordinance,  and  the  city  cannot  by 
mere  inaction  or  by  indirection  defeat  such  right.* 

Int«rftr«iifle  with  Sooh  Tait«d  Blffhti  May  B«  Enjoined  at  the  instance  of  the  company 
or  of  the  trustees  in  a  trust  deed  executed  by  it  to  secure  its  bonds.' 

IV.  Liability  fob  Ibjubies  Cavbed  by  Ikfbofsb  Locatioh  ob  Cohbibuc- 
TioK  —  1.  InjorieB  to  Persons  Using  Highway.  —  A  telegraph  or,  telephone 
company  must  exercise  reasonable  care  not  only  in  the  original  location  and 
construction  of  its  lines,  but  in  their  maintenance  and  in  its  general  use  of  the 
highway^  to  prevent  injuries  to  persons  using  the  highway,  and  it  is  respon- 
sible for  all  injuries  which  result  trom  a  breach  of  this  duty.^ 


Rep.  502,  21  Am.  &  Eng.  Corp.  Cas.  35;  Michi- 
gan Telephone  Co.  v.  St.  Joseph,  121  Mich.  50a, 
80  Am.  St.  Rep.  530 ;  Mafaan  v.  Michigan  Tele- 
phone Co.,  (Mich.  1903)  93  N.  W.  R^.  639; 
Northwestern  Telephone  Exch.  Co.  v.  Minne- 
apolis, 81  Minn.  140;  Bayonne  v.  Lord,  61  N. 
J.  L.  136;  Hudson  Telephone  Co.  v.  Jersey  City, 
49  N.  J.  L.  303,  60  Am.  Rep.  619,  16  Am.  & 
Eng.  Corp.  Cas.  291 ;  American  Union  Tel.  Co. 
V.  Harrison,  31  N.  J.  Eq.  627 ;  People's  Pass. 
R.  Co.  f.  Baldwin,  14  Phila.  (Pa.)  231,  37  Leg. 
Int.  (Pa.)  4^;  Com.  v.  Warwick.  185  Pa.  St. 
tias;  State  v,  Shdraygan,  114  Wis.  505.  See 
also  Richmond  v.  Southern  Bell  Telephone,  etc., 
Co.,  (C.  C  A.)  8s  Fed.  Rep.  19;  Com.  v.  Bos- 
ton, 97  Mass..  555 ;  Suburban  Light,  etc.,  Co.  v. 
Board  of  Aldermen,  153  Mass.  zoo.  Compare 
St.  Louis  V.  Western  Union  Tel.  Co.,  148  U. 
S.  92. 

atr  Estopped  to  Hwy  Cempuiv**  Inowporatlon. 

—  Old  Colony  Trust  Co.  v.  Wichita,  133  Fed. 
Rep.  762. 

1.  Xa7  Hoke  Changat  undo-  Foliee  Powor.— 

Michigan  Telephone  Co,  v.  Charlotte,  93  Fed. 
Rep.  II ;  People  v.  Squire,  145  U.  S.  175.  offirm- 
ing  107  N.  Y.  593,  i  Am.  St.  Rep.  894;  Norris- 
town  v.  Keystone  Tel.,  etc.,  Co.,  15  Montg.  Co. 
Rep.  (Pa.)  9.  "  York  Leg.  Rec.  (Pa.)  183; 
American  Tel.  Co.  v.  Millcreek  Tp.,  19S  Pa.  St. 
£43.  Compare  State  v.  Sheboygan,  114  Wis. 
505. 

A  Chango  of  Loeatlon  In  the  Highway  may  be 

required  under  the  Maine  statute,  1885,  c.  378. 
Readfield  Telephone,  etc.,  Co.  v.  Cyr,  95  Me. 
287. 

Where  a  Mnnlolpality'a  Conient  to  the  use  of 
its  streets  by  a  telephone  company  was  granted 
before  the  provision  of  the  Kentucky  constitu- 
tion requiring  it,  it  has  been  held  simply  void 
and  not  binding.  *  East  Tennessee  Telephone 
C".  V  '7'is';pl1v;!le.  106  Ky.  667. 

8.  Bight  to  Extend  Lines. —  Michigan  Tele- 
phone Co.  V.  St.  Joseph,  121  Mich.  502,  80  Am. 
St.  Rep.  520-  See  also  Old  Colony  Tniat  Co.  v. 
Wichita,  123  Fed.  Rep.  762. 

S.  Old  Colony  Trust  Co.  v.  Wichita,  133  Fed. 
Rep.  762. 

4,  Cue  In  ITie  of  Highway  —  England.  — 
Hoiiiday  v.  National  Telephone  Co.,  (1899)  a  Q. 
B.  392- 

United  States.  —  Sheffield  v.  Central  Union 
Telephone  Co.,  36  Fed.  Rep.  164 ;  Wolfe  v. 
Erie  TpI,.  Co.,  tj  F<"1.  Rep.  ?2n ;  Hen- 
ning  V.  Western  Union  Tel.  Co.,  43  Fed.  Rep. 
131 ;  Southwestern  Tel.,  etc.,  Co.  v.  Rotrinaon, 


50  Fed.  810,  39  Am,  &  Eng.  Corp.  Cas. 

520. 

Postal  TeL  Cable  Co.  v.  Jones, 

133  Ala.  217. 

Colorado. —  Western  Union  TeL  Co.  v.  Eyser, 
2  Colo.  141. 

District  of  Columbia.  —  District  of  Columbia 
V.  Dempsey,  13  App.  Cas.  (D.  C.)  333- 

Illinois.  —  See  Cumberland  Telephone,  etc., 
Co.  V,  Coats,  100  III.  App.  519  (no  negligence 
shown). 

Indiana.  —  Western  Union  Tel.  Co.  r.  Levi, 
47  Ind.  55s;  Brush  Qectrie  Lighting  Co.  v, 
Kelley,  ia6  Ind.  aao. 

Louisiana.  —  Wilson  v.  Great  Southern  Tele- 
phone, etc.,  Co.,  41  La.  Ann.  1041. 

Maint.  —  Dickey  v.  Maine  Td.  Co.,  46  Me. 
483. 

Maryland.  —  Lee  v.  Maryland  Telephone,  etc, 
Co.,  (Md.  1903)  55  AtL  Rep.  680. 

Massachusetts.  —  Thomas  v.  Western  Union 
Tel.  Co.,  100  Mass.  156;  Sias  v.  Lowell,  etCq 
St.  R.  Co.,  179  Mass.  343. 

Michigan,  —  Hovey  v.  Michigan  Telephone 
Co.,  124  Mich.  607;  Kyes  v.  Valley  Telephone 
Co.,  (Mich.  1903)  93  N.  W.  Rep.  623;  Friesen- 
han  V.  Michigan  Telephone  Co.,  (Mich.  1903) 
96  N.  W.  Rep.  SOI ;  Cliaffee  v.  Tdephone,  etc., 
Cottstr.  Co.,  77  Mich.  625,  18  Am.  St.  Rep.  424. 

Missouri.  —  Larldn  v.  Western  Union  Tel. 
Co.,  82  Mo.  App.  155. 

New  lersey.  —  New  York,  etc..  Telephone 
Co.  V.  Bennett,  62  N.  J.  L.  742:  Chalmers  v. 
Paterson,  etc..  Telephone  Co.,  66  N.  J.  L.  41 
(injury  caused  from  gas  leaking  into  conduit). 

New  Kor*.  — Flood  v.  Western  Union  Tel. 
Co.,  (Snpm.  Ct.  Gen.  T.)  15  N.  Y.  Supp.  400; 
Gordon  v.  Ashley,  (Supm.  Ct.  Tr.  T.)  34  Misc. 
(N.  Y.)  743 ;  Leeds  v.  New  York  Telephone 
Co.,  64  N.  Y.  App.  Div.  484 ;  Sheldon  v.  West- 
em  Union  Tel.  Co.,  51  Hun  (N.  Y.)  sgi.  See 
also  Ward  v.  Atlantic,  etc..  Tel.  Co.,  71  N.  Y. 
81,  27  Am.  Rep.  10;  Leeds  v.  New  York  Tele- 
phone Co.,  (Supm.  Ct.  Tr.  T.)  3a  Hisc  (N.  Y.) 
671,  79  N.  Y.  App,  Div.  121. 

Ofvf Off.  ~- Chaperon  v.  ^rtland  (Sen.  Elec- 
tric Co.,  41  Oregon  39. 

Pennsylvania.  —  Pennsylvania  Tel.  Co.  v. 
Vamau,  (Pa.  1888)  ij  At!.  Rep.  624;  Central 
Pennsylvania  Telephone,  etc..  Co.  v,  Wilkes- 
barre,  etc.,  R.  Co.,  11  Pa.  Co.  Ct.  417. 

Rhode  Island.  —  McDonald  v.  Postal  Tel.  Co., 
22  R.  I.  I.TI. 

South  Coro/ina Miles  v.  Postal  Tel.  CaUe 
Co.,  55  S.  Ca.  403. 
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VsgUgtiiM  m  th«  Put  of  tha  Company  Is  the  Bull  «f  Booh  Aettoni,  and  there  can  be  no 
recovery  in  the  absence  of  proof  of  it.'  But  the  fact  that  one  of  the  com- 
pany's  wires  crossing  a  highway  was  allowed  to  swing  so  low  as  to  obstruct 
ordinary  travel  is  sumcient  evidence  of  ne^igence,  if  unexplained,  to  warrant 
a  recovery  by  a  traveler  who  is  injured  through  coming  in  contact  with  it.* 

Tbo  Coatribatory  NsgllgenM  of  tlio  flaintlir  is,  as  in  Other  cases  of  negligence,  a 
defense.* 

Impropor  Looatlon  AaUwriiea  by  Knnio^^ty.  —  The  factthat  the  company's  poles 
were  located  ia  the  highway  under  the  supervision  of  the  municipal  authori- 
ties does  not  relieve  it  from  liability  to  one  whOj  while  using  the  highway, 
is  injured  in  conseqMence  of  a  pole  being  so  located  as  to  be  dangerous  to 
such  persons.* 

2.  IiyariM  to  Serrantt.  —  The  general  rules  governing  the  liability  of  a 


'Tennessee.  —  Postal  Tel.  Cable  Co.  ».  ZopB, 
.  93  Tenn.  369 ;  Cumberland  Telephone,  etc.,  Co. 
V.  Cook,  103  Tenn.  730;  Cumberland  Telephone, 
etc.,  Co.  V,  Hunt,  id8  Tenn.  699;  United  Elec- 
tric R.  Co.  If.  Shelton,  89  Tesn.  433,  34  Am.  St. 
Rep.  614. 

Texas.  —  See  Postal  Tel.  Cable  Co,  v.  Coote, 
(Tex.  Civ.  App.  1900)  57  S.  W.  Rep.  913 ; 
Wehner  v.  Lagerfelt,  37  Tex.  Dv.  App.  530; 
Southwestern  Tel.,  etc.,  Co.  v.  Ingrando,  37 
Tex.  Gv.  App.  400. 

Kirpwia.  —  Watt*  v.  Southern  Bell  Tele- 
phone, etc,  Co.,  100  Va.  45,  3  Vt.  Sup.  Ct. 
577- 

West  Virginia.  —  Hannum  v.  Hill,  52  W.  Va. 
166. 

Wisconsin.  —  Roberts  v.  Wisconsin  Telephone 
Co.,  77  Wis.  589,  so  Am.  St  Rep.  143. 

AlMndonment  Vo  DaCmie.  —  Where  a  person 
was  injured  by  pieces  of  cut  wire  left  in  tbe 
street,  the  fact  that  the  company  have  aban- 
doned the  property  is  no  defense.  Nichols 
V.  Minneapolis,  33  Minn,  430,  53  Am.  Rep. 
56. 

The  Location  of  Poles  must  be  such  as  not  to 
dis<x)mmode  the  public  unnecessarily.  Sheifield 
v.  Central  Union  Telephone  Co.,  36  Fed.  Rep. 
164. 

Strong  and  StaldUty  of  Poles.  —  Riker  v. 
New  York,  etc.,  R.  Co.,  64  N.  Y.  App,  Div.  357; 
Ward  *.  Atlantic,  etc..  Tel.  Co.,  71  N.  Y.  81,  37 
Am.  Rep.  10 ;  Southwesteri)  Tel.,  etc.,  Co.  V, 
Ingrando,  27  Tex.  Civ.  App.  400. 

IilablUty  for  Pallore  to  Bestore  Line  After  Vio- 
lent Stono.  —  Southwestern  Tel.,  etc.,  Co.  v. 
Robinson,  so  Fed.  Rep.  810;  Comberland  Tele- 
phone, etc.,  Co.  V.  Hunt,  108  Tenn.  697.  But 
see  Fitch  v.  Centfal  New  York  Telephone,  etc., 
Co..  42  N.  Y.  App.  Div.  321. 

Liability  for  Iqjory  to  Bail  road  Employee  from 
Telegraph  Wire  Crossing  Bailway.  —  American 
Telephone,  etc.,  Co.  v.  Kersh,  27  Tex.  Civ.  App. 
127. 

JMf  to  Fenons  XiiTited  to  Vie  Oompuy'i  Prop- 
or^  —  XeMHuble  Oen  On^, — New  Yoric,  etc., 
Telephone  Co,  v.  Sp^dier,  59  N.  J,  L.  33, 
affirmed  60  N,  J.  L.  343  (city  lineman  injured 
on  company's  poles).  See  title  Nboliobkcc, 
vol.  21,  p.  471. 

Theng'li  Oma  Bar  Ii  Kaintalned  on  a  Company's 
Poles  by  Another,  it  is  nevertheless  liable  for 
Injury  occasioned  by  the  falling  of  an  insulator 
therefrom,  since  injury  from  such  cause  might 
reasonably  be  contemplated.  Quill  v.  Emigre 
State  Telephone  Co.,  <Supm.  Ct)  13  Misc.  (N, 


Y.)  435.  See  also  the  title  Negugemcx,  voL  31, 
p.  486, 

1.  Negligenoe  of  Covpuy  Vast  Be  Shen.— 

Cumberlaad  Telephone,  etc.,  Co.  v.  Coats,  100 
111.  App.  519;  Allen  v.  Atlantic,  etc.,  TeL  Co., 
21  Hun  (N.  Y.)  22;  Monahan  v.  Miami  Tele- 
phone Co.,  9  Ohio  Dec.  532,  7  Ohio  N.  P.  95; 
Barrett  v.  Independent  Telephone  Co.,  (Tex. 
Civ.  App.  1903)  65  S,  W.  Rep.  1128;  Roberts  v. 
Wisconsin  Telephone  Co.,  77  Wis.  589,  20  Am. 
St.  Rep.  143,  See  also  Lee  v.  Maryland  Tele- 
phone, etc.,  Co.,  (Md.  1903)  55  Atl.  Rep.  680, 
where  company  was  held  not  liable  because 
there  was  no  sufficient  proof  of  its  ownership 
of  the  wire  causing  the  injury. 

8.  Thomas  v.  Western  Union  TeL  Co.,  100 
Mass.  156;  Southwestern  TeL,  etc,  Co.  o.  Rob* 
inson,  50  Fed.  Rep.  8io>  39  Am.  ft  Eng.  Corp, 
Cas.  530. 

Evidenee  <tf  V^Ufenoe —  Soundness  of  Poles. 
—  Western  Union  Tel.  Co.  v.  Levi,  47  Ind. 
552  (condition  of  neighboring  poles  inadmis- 
sible). 

Height  of  Wires  Over  Street.  —  Pennsylvania 
Tel.  Co.  V.  Vamau,  (Pa.  1888)  15  Atl,  Rep.  624 
(other  persons  with  similarly  loaded  wagons 
bad  passed;  defendant  elevating  wires  after 
accident) ;  Hannum  v.  Hill,  53  W,  Va.  i6tf 
(condition  of  wires  at  intervals  before  and  after 
accident). 

A  llassaahnietts  Statoto  (Rev.  Laws  Mass.,  c. 
122,  S  is)  renders  the  company  liable,  irrespec- 
tive of  negligence,  for  injuries  occasioned  by  its 
poles,  wires,  etc.  Riley  v.  New  England  TeL, 
etc.,  Co.,  (Mass.  1903)  68  N.  E.  Rep,  17. 

S.  Ooattibtttinr  VMliganoe, —  I^res  v.  Vallej 
Telephone  Co.,  (Mich,  1903)  93  N.  W.  R^. 
623;  Hovey  v.  Michigan  Tel.  Co.,  124  Mich.  607 
(violation  of  ordinance  is  not  per  se}. 

See  aleo  the  title  Coktribotorv  Nsclicemcz, 
vol.  7,  p.  368. 

Question  of  Faet  for  Jury.  —  Kyes  v.  Valley 
Telephone  Co.,  (Mich,  1903)  93  N.  W.  Rep.  623. 

4.  Improper  Location.  —  W^fe  v.  Erie  Tel., 
etc.,  Co.,  33  Fed.  Rep.  320;  Bonn  v.  Bell  Tele- 
phone Co.,  30  Ont.  696 ;  Nebraska  Telephone 
Co.  V.  Jones,  60  Neb.  396 ;  Kowalski  v.  Newark 
Passenger  R.  Co.,  15  N.  J.  L.  J.  50;  Westein 
Union  Tel.  Co.  v.  Eyser,  2  Colo,  141. 

By  Atithoriilng  Improper  Constrnetlon,  t  ■«■!■ 
eipaUty  renders  itself  jointly  liable.  Atkinsoo 
V.  Chatham,  26  Ont.  App.  531 ;  Geneva  v.  Bmah 
Electric  Co..  so  Hun  (N.  Y.)  581.  See  abe 
Nichols  V.  Minneapolis,  33  Minn.  430,  53  Am. 
Rep.  sfi. 
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master  for  injuries  to  a  servant  apply  in  this  connection.^ 

8.  InterfiBrenoe  of  OUi«r  Eleotrioal  Appliances, The  general  subject  of  the 
interference  of  electric  light  and  street  railway  systems  with  the  telephone 
through  conduction  and  induction  is  considered  elsewhere.* 

4.  IignriM  Caused  by  Wire  Condnoting  Slectrioity  into  Building.  —  In  placing 
wires  for  conducting  electricity  into  a  house,  a  telephone  company  owes  the 
persons  linng  there  the  exercise  of  reasonable  care^  proportioned  to  the  knuwn 
dangers  of  the  conditions,  to  prevent  the  wires  acting  as  conductors  of  light- 
ning into  the  buildings  and  it  is  liable  for  damage  resulting  from  neglect  to 
provide  against  this  danger;  especially  is  it  liable  where  damage  from  light- 
ning occurs  through  its  failure  to  remove  its  wires  when  the  person  living  in 
the  house  has  ceased  to  subscribe  for  a  telephone.' 

6.  Ii^Qries  to  Treei  of  Abutting  Owner.  —  The  liability  of  a  telegraph  or 
telephone  company  for  injury  to  the  trees  of  an  abutting  owner  is  discussed 
elsewhere.' 

Tw  ft  TrMpMt  <m  tb*  Land  of  ml  Abatting  Owner  for  the  purpose  of  cutting  trees 
which  interfere  with  the  company's  plan  of  construction,  the  company  is 
responsible  in  damages  without  regard  to  its  right  to  occupy  the  street.* 

T.  STAIUTOBT  FBOTEOtlOT  or  lEUeSAFE  AVD  TELEPHONE  LZITEB.  —  Injury 

to  the  poles  and  wires  of  telegraph  and  telephone  lines  has  been  made  the 
subject  of  penal  legislation  in  a  number  of  the  states.*  Independently  of 
these  statutes,  any  person  or  corporation  wilfully  interfering  with  or  destroy- 
ing such  lilies  may  be  held  liable  for  trespass,  as  in  other  cases  of  destruction 
of  private  property.' 

TI  Reovlatioh  avd  Goribol  —  1.  By  Federal  Government  —  a.  In  Gen- 
eral. —  Tlie  fact  that  a  telegraph  company  whose  lines  extend  into  several 
states  is  an  instrument  of  interstate  commerce,  subjects  it  to  regulation  by 


1.  Semnts  Injured.  —  See  the  title  Master 
AND  Servant,  vol.  20,  p.  54,  See  also  as  apply- 
ing those  rules  to  this  class  of  cases.  Western 
Union  Tel.  Co.  v.  Tracy,  (C.  C.  A.)  114  Fed. 
Rep.  382 ;  Bergin  v.  Southern  New  England 
Telqthone  Co.,  70  Conn.  54 ;  McGorty  v.  South- 
ern New  England  Telephone  Co.,  6g  Conn.  635, 
61  Am.  St.  Rep.  62;  Jenney  Electric  Light,  etc., 
Co.  V.  Murphy,  115  Ind.  566;  Clairain  v.  West- 
em  Union  Tel.  Co.,  40  La,  Ann.  178  (breaking 
of  cross-arm)  ;  Maryland  Telephcwie,  etc.,  Co.  v. 
Cloman,  (Md.  1903.)  55  Atl.  Rep.  681 ;  Flood  v. 
Western  Union  Tel.  Co.,  (Supm.  Ct.  Gen.  T.) 
15  N.  Y.  Supp.  400 ;  Chalmers  v.  Pateraon,  etc., 
Tdephonc  Co..  66  N.  J.  L.  41 ;  Postal  Tel.  Cable 
Co.  V.  Coote,  (Tex.  CiT.  App.  1900)  57  S-  W. 
Rep.  91a;  General  Electnc  Co.  v.  Murray,  (Tex. 
Civ.  App.  1903)  >4  S.  W.  Rep.  50. 

May  BeqiilrB  Employee  to  Test  for  Himself  guy 
wires  and  circuit  breakers  of  an  electnc  street 
railway  using  the  same  poles,  where  it  fur- 
nishes suitable  appliances  to  bim.^  Bergin  v, 
Sontfaem  New  England  Telephone  Co.,  70  Conn. 
54.  See  also  McGorty  v.  Southern  New  Eng- 
land Telephone  Co.,  69  Conn.  635,  61  Am.  St. 
Rqi.  62;  Western  Union  Tel.  Co.  v.  Tracy,  (C. 
C.  A.)  114  Fed.  Rep.  282. 

8,  See  Elkctric  Light  Companies,  vol.  10, 
p.  867;  Electric  Railroads,  vol.  10,  p.  885. 
See  also  Birmingham  Traction  Co.  v.  Southern 
Bell  Telephone,  etc.,  Co.,  iiq  Ala.  144. 

Over  Post  Boads  a  telegraph  company,  as  a 
result  of  the  Act  of  Congress,  has  a  right  su- 
perior to  that  of  an  electric  light  and  power 
company.  Western  Union  Tel.  C6.  v.  Los  An- 
gdes  Electric  Co.,  76  Fed.  R19.  tyS. 


5.  Southern  Bell  Telephone,  etc.,  Co.  v.  Mc- 
Tyer,  137  Ala.  601, 

4.  See  the  title  Trees. 

ft.  Trespass  and  Catting  Trees.  —  Tissot  v. 
Great  Southern  Tel.,  etc.,  Co.,  39  La.  Ann.  996, 
4  Am.  St.  Rep.  248,  21  Am,  &  Eng^  Corp.  Caa. 
53 ;  Clay  v.  Postal  Tel.  Cable  Co.,  70  Miss.  406 ; 
Memphis  Bell  Telephone  Co.  v.  Hunt,  16  Lea 
(Tenn.)  456,  57  Am.  Rep.  237 ;  Southwestern 
Tel.,  etc,  Co.  v.  Branham,  (Tex.  Ov.  App.  1503) 
74  S.  W.  Rep.  949- 

PanitlTe  Damaffsi  Allowed.  —  Cumberland 
Tel.,  etc.,  Co.  V,  Poston,  94  Tenn,  696;  Cum- 
berland Telephone,  etc.,  Co,  v.  Shaw,  102  Tenn. 
317. 

6.  Fmal  StatntM.  —  Davis  v.  Pacific  Tele- 
phone, etc.,  Co.,  127  Cal.  312,  construing  Pen. 
Code  Cal.,  9  591;  Code  Miss.  1892,  !  1300; 
Shannon's  Anno.  Code  Tenn.  1896,  S  1839; 
Southwestern  Tel.,  etc.,  Co.  v.  Priest,  (Tex. 
Civ.  App,  1903)  72  S.  W.  Rep.  241,  construing 
Pen.  Code  Tex.,  art.  784;  Western  Union  Tel 
Co.  V.  Bullard,  65  Vt.  634,  construing  Stat.  Vt. 
1894,  I  4^49* 

7.  See  Snb-marine  Tel.  Co.  v.  Dickson,  15  C. 
B.  N.  S.  759.  109  E.  C,  L.  759:  The  Oara 
Killam.  L.  R.  3  A.  &  E.  161,  19  W.  R.  35,  39 
L.  J,  Adm.  so.  These  were  cases  of  interfer- 
ence by  masters  of  vessels  with  submarine 
cables. 

Damages  for  Cutting  Telegraph  Wires.  —  Fams- 
worth  V.  Western  Union  Tel.  Co.,  (Supm.  Ct. 
Gen.  T.)  6  N.  Y.  Supp. 

IitlDiiottoii  Againat  Ontttng  Wires  0raated 
Anlut  Kanlcipal  Anthoritifli.  —  American 
l!^ion  TeL  Co.  v.  Harrison,  31  N.  J.  Eq.  fiay. 
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Congress,  so  far  as  regards  matters  connected  with  commerce  among  the  states 
or  with  foreign  countries.* 

b.  Telegraph  Lines  over  Subsidized  Railroads.  —  By  virtue  of  the 
express  provisions  in  the  various  statutes  of  the  United  States  granting  rights 
of  way  and  subsidies  to  the  Pacific  railroads,  and  especially  the  reservation  in 
such  statutes  of  the  right  to  "  repeal,  alter,  or  amend,"  Congress  has  power  to 
regulate  the  exercise  by  such  companies  of  the  telegraph  franchises  granted 
them;  and  sincr  those  franchises  are  expressly  declared  to  be  "  inalienable  " 
by  the  grantees,  this  power  of  regulation  extends  to  any  telegraph  company 
exercising  those  franchises  under  an  agreement  with  the  railroad  company.' 

Dm  Bailmd  Company  OMnet  Znde  fh*  BaqoiirauBti  of  tb»  Btfttntw  by  any  arrangement 
with  a  telegraph  company.' 

Tbe  Gtovflmment  lUy  Compel  tlie  B>ilr<»dg  SO  to  operate  their  respective  lines  as  to 
afford  equal  facilities  to  all,  without  discrimination  in  favor  of  any  person  or 
corporation,  and  to  receive  and  exchange  business  with  connecting  lines.'* 

8.  By  State  — a.  Extent  of  Power.  —  Under  its  inherent  pofice  power  a 
state  may,  for  public  safety  and  convenience,  regulate  the  management  of  the 
property  of  a  telegraph  or  telephone  company  and  provide  for  the  proper 
conduct  of  the  company's  business." 

InaunoM  o(  Iti  ExaroiM.  —  The  state  may  regulate  the  manner  in  which  the 
company's  lines  shall  be  constructed  and  maintained  over  highways,*  and, 
where  reasonably  necessary,  require  them  to  be  placed  underground;'  it  may 
provide  that  an  oflice  once  established  shall  not  be  discontinued  without  the 
consent  of  the  state,  and  in  such  a  case  the  fact  that  the  ofBce  has  ceased  to 
become  a  paying  one  and  can  be  kept  open  only  at  a  loss  will  be  no  defense 
to  the  company  for  a  violation  of  the  statute;*  it  may  prescribe  the  rate  to 
be  charged  for  all  messages  sent  from  one  point  in  the  state  to  another,  pro- 
Here  tbe  wires  were  too  higb  to  interfere  with  v.  Squire,  145  U.  S.  175,  a0irm\ng  \oy  N.  Y. 
traffic  and  the  poles  were  on  private  prop-  593,  i  Am.  St.  Rq>.  894;  American  Union  TeL 
erty.  Co.'v.  Western  Union  Tel.  Co.,  67  Ala.  33,  42 

Ilu  Blgbt  of  Highway  Commiuionen  to  Bn-  Am.  Rep.  90 ;  Western  Union  Tel.  Co.  v.  \Vay. 
itoree  Ordinaaoes  as  to  putting  wires  in  a  subway  83  Ala.  543;  Ellis  v.  American  Tel.  Co.,  13 
by  removing  poles  and  wires  is  declared  in  Allen  (Mass.)  336 ;  American  Rapid  Tel.  Co.  r. 
American  Rapid  Tel.  Co.  v.  Hess,  125  N.  Y.  Hess,  135  N.  Y.  641,  21  Am.  St.  Rep.  764,  39 
641,  31  Am.  St.  Rep.  764.  See  also  People  v.  Am.  &  Eng.  Corp.  Cas.  526,  affirming  58  Hon 
Metropolitan  Telephone  Co.,  31  Hun  (N.  Y.)  (N.  Y.)  610.  See  also  the  titles  Intekstate 
59^.  CouUERCE,  vol.  17,  pp.  74,  89;  Police  Powks, 

1.  See  tbe  title  Interstate  Coicuekc^  vol.     vol.  22,  p.  914,  and  especially  p.  928. 
17,  p.  89.  6.  OenitmetfiHi  of  Linai  orcr  Sghvmyc  — 

in  the  District  of  Colombia  tbe  power  to  regu-  People  v.  Squire,  107  N.  Y.  593,  i  Am.  St.  Rep. 
late  the  use  of  the  city  streets  rests  in  Con-  894,  affirmed  145  U.  S.  175;  Mutual  Union  Td. 
gress.  Callum  v.  District  of  Columbia,  15  App.  Co,  v.  Chicago,  16  Fed.  Rep.  309;  Forsytbe  v. 
Cas.  (D.  C.)  529.  Baltimore,  etc..  Tel.  Co.,  12  Mo.  App.  494; 

8.  Saheidiied  Bailroadi.  —  See  U.  S.  v.  West-  Allentown  v.  Western  Union  Tel.  Co..  148 
em  Union  Tel.  Co.,  50  F*"^-  Rtp.  28.  See  Pa.  St.  117,  33  Am.  St.  Rep.  820 ;  Western 
also  U.  S.  V.  Union  Pac.  R.  Co.,  160  U.  S.  Union  Tel.  Co.  v.  Pbiladelpbia,  (Pa.  1888) 
I ;  U.  S.  V.  Northern  Pac  R.  Co.,  lao  Fed.  Rep.  ta  Atl.  Rep.  144,  ai  Am.  &  Eng.  Corp.  Cas. 
546.  40. 

8.  Attempting  Evasion  of  Btatate  by  Costnuit.  t.  See  infra,  this  section,  3.  Munieipat  Afc«- 
—  U.  S.  V.  Union  Pac.  R.  Co.,  160  U.  S,  1.  latioH, 

See  also  U.  S.  v.  Union  Pac.  R.  Co.,  163  U.  5.        8.  Btate  Kay  Forbid  Abandonmsnt  of  Eatab- 

710;  U,  S.  V.  Western  Union  Tel.  Co.,  160  Ushad  Oi&oe.  —  Western  Union  Tel.  Co.  v.  Mis- 
U.  S.  53.  In  tbe  case  first  cited  it  was  held  sissippi  R.  Commission,  74  Miss.  So;  Code  of 
that  the  agreement  between  the  railroad  and  Miss.  1892,  S  4328.  See  also  the  title  Statioxs, 
the  telegraph  company  amounted  to  a  transfer     vol.  36,  p.  495. 

of  the  former's  franchise  to  cany  on  a  tele-  Laws  of  North  Carolina,  iSgi,  c.  330,  em- 
graph  business  and  was  prohibited  by  the  powering  the  railroad  commissioners  to  regn- 
statttte.  But  see  U.  S.  v.  Northern  Pac.  R.  Co.,  late  telegraph  rates,  confers  no  power  on  them 
120  Fed.  Rep.  546,  where  this  case  is  rfutin-  to  compel  tiie  company  to  open  a  particular 
guished^  office     for    commercial     business.  Railroad 

4.  U.  S.  V.  Northern  Pac  R.  Co.,  lao  Fed.  Com'  rs  V.  Western  Union  Tel,  Co.,  113  N.  Car. 
Rep.  546.  213.   See  also  Mayo  v.  Western  Union  Tel.  Co., 

6.  Bute  BtfBlatlim— VoUos  Power.  — People     113  N.  Car.  343. 
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vided  the  rate  fixed  is  not  so  low  as  to  amount  to  a  taking  of  the  company's 
property ;  *  may  provide  against  discrimination ;  ■  and  may  exercise  such  other 
general  control  and  supervision  as  the  public  interests  may  require.'  A  tele- 
graph company  is  no  exception  to  the  rule  that  the  state  may  require  all 
foreign  corporations  to  comply  with  certain  conditions  with  respect  to  the 
filing  of  charters  or  providing  an  agent  upon  whom  process  may  be  served, 
as  a  condition  precedent  to  their  doing  business  in  the  state.^ 

Tha  8Ute  lUy  BMtElet  tb  Oompuy'i  Fnnr  to  VtitXX  Iti  Uftbili^  by  declaring  invaKd 
stipulations  in  the  contract  of  sending  in  so  far  as  such  stipulations  operate 
to  relieve  the  company  from  liability  for  negligence.* 

h.  Delegation  of  Power.  —  The  state  lUy  Delegate  te  KnnldpaUtiei  the  general 

{>ower  to  regulate  the  construction  and  maintenance  of  telegraph  or  telephone 
ines  within  their  corporate  limits,  and  this  power  is  embraced  in  the  delegation 
of  a  general  power  of  police  control  over  streets.* 

Power  of  Begnlitlw  Delegated  to  Board  of  OoBualMtnun.  —  It  is  within  the  power  of 
the  state  to  create  a  board  of  commissioners  which  shall  be  vested  with  the 
right  to  exercise  for  the  state  its  power  of  regulation,  and  such  in  arrangement 
exists  in  a  number  of  the  states.^ 

c.  Regulation  of  Charges.  —  Both  telegraph  and  telephone  companies 
are  engaged  in  a  "  business  affected  with  a  public  interest  "  within  the  mean- 
ing of  the  rule  laid  down  in  a  leading  case,**  and  the  state,  in  the  exercise  of 
its  police  power,  may  therefore  reguOite  the  chai^^es  of  such  companies  and 
provide  a  maximum  rate  which  their  chaises  shall  not  exceed.* 


1.  See  infra,  this  section,  a.  c.  Regniation 

of  Charges. 

8.  See  infra,  this  title,  VIL  Duty  to  Fumith 
Bgttal  Facilities  to  All,  and  XIII.  Statutory 
Penalties. 

8.  UaltatloB  on  State  Begnlation.  — "  The 
subjects  upon  which  the  state  may  act  are  al- 
most infinite,  yet  in  its  regulatiotu  with  respect 
to  all  of  them  there  is  this  necessary  limitation 
—  that  the  state  does  not  thereby  encroach  upon 
the  free  exercise  of  the  power  vested  in  Con- 
gress by  the  Constitution.  Within  that  limita- 
tion it  may  undoubtedly  make  all  necessaiy 
provisions  with  respect  to  the  building  poles, 
and  wires  of  telegraph  companies  in  its  juris- 
diction which  the  comfort  and  convenience  of 
the  community  may  require."  Western  Union 
Td.  Co.  v.  Pendleton,  133  U.  S.  347,  18  Am.  & 
Eng.  Corp.  Cas.  18. 

4.  Foreign  Corporations.  —  American  Union 
Tel.  Co.  V.  Western  Union  Tel.  Co.,  67  Ala.  a6, 
43  Am.  Rep.  go;  Western  Union  Tel.  Co.  v. 
Way,  83  Ala.  543;  Ellis  v.  American  Tel.  Co., 
13  Allen  (Mass.)  336.  See  also  Debnam  v. 
Southern  Bell  Telephone  Co.,  136  N.  Car.  831; 
Taggart  v.  Interstate  Telephone,  etc.,  Co.,  16 
Montg.  Co.  Rep.  (Pa.)  iss,  and  generally 
the  title  Foreign  Corporations,  vol.  13,  p.  834. 

fi.  Kemp  r.  Western  Union  Tel.  Co.,  38  Neb. 
661,  36  Am.  St.  Rep.  363.  3©  Am.  &  Eng.  Corp. 
Cas.  607.  See  also,  for  analogous  subject,  the 
title  Cakbiebs  of  Goods,  vol.  s.  P-  aga. 

6.  Allentown  v.  Western  Union  Tel.  Co.,  148 
Pa.  St  117,  33  Am.  St.  Rep.  820 ;  Western 
Union  Tel.  Co.  v.  Philadelphia,  (Pa.  1888)  13 
AU.  Rep.  144,  21  Am.  &  Eng.  Corp,  Cas.  40. 
See  infra,  this  section,  3.  Municipal  Regulation. 

7.  See  Western  Union  Tel.  Co.  v.  Mississippi 
R.  Commission,  74  Miss.  80 ;  Zanesville  v. 
Zanesville  Tel.,  etc.,  Co.,  64  Ohio  St.  67.  83 
Am.  St.  Rep.  725. 

laUnn  to  Keep  DepartmaBto  cf  Sevwuwnt 


Sepanted  may  render  such  a  statute  void. 
Western  Union  Tel.  Co.  v.  Austin,  (Kan.  1903) 
72  Pac.  Rep.  850  (executive,  judicial,  and  legis- 
lative functions  conferred).  For  a  statute  con- 
ferring legislative  or  executive  duties  on  courts, 
see  Michigan  Telephone  Co.  v.  St.  Joseph,  131 
Mich.  50a,  80  Am.  St.  Rep.  530.  Compare 
Zanesville  v.  Zanesville  Tel.,  etc.,  Co.,  64  Ohio 
St.  67,  83  Am.  St  Rep.  7a5< 

8.  Mann  v.  lUinois,  94  U.  S.  113,  alSrming 
69  III.  So. 

9.  State  Begnlation  of  Charges.  —  Chesapeake, 
etc.  Telephone  Co.  v.  Manning,  186  U.  5.  23S 
(congressional  regulation  in  District  of  Colum- 
Ma) ;  Hockett  v.  State,  105  Ind.  359,  55  Am. 
Rep.  307,  II  Am.  ft  Eng.  Corp.  Cas.  577;  Cen- 
tral Union  Telephone  Co.  v.  Bradbury,  106  Ind. 
I;  Johnson  v.  State,*it3  Ind.  143,  21  Am.  ft 
Eng.  Corp.  Cas.  65 ;  Central  Union  Telephone 
Co.  V.  State,  118  Ind.  194,  10  Am.  St.  Rep.  114, 
35  Am.  &  Eng.  Corp.  Cas.  481 ;  Railroad  Com'rs 
V.  Western  Union  Tel.  Co.,  113  N.  Car.  213 
(regulation  of  local  telegraph  rates).  See  also 
St.  Lotiis  V.  Bell  Telephone  Co.,  96  Mo.  633, 
9  Am.  St  Rep.  370,  3$  Am.  &  Eng.  Corp.  Cas. 
476 ;  Nebraska  Telephone  Co.  v.  State,  55  Neb. 
627;  Mayo  V.  Western  Union  Tel.  Co.,  iis  N. 
Car.  343.  See  also  infra,  this  section,  Munici- 
pal Regulation. 

Power  to  Begolate  Looal  Tel^raph  Bates  in- 
cludes the  power  to  determine  the  ownership  or 
control  of  a  partictdar  line.  Railroad  Com'rs 
V.  Western  Union  Tel.  Co.,  113  N.  Car.  313, 

ITebraika  —  Aot  Xnelndei  Tdegi^  and  Tele* 
phone  Lines.  —  Nd>nu]ca  Telephuie  Co.  v.  Cor- 
nell, 59  Neb.  737. 

A  Violation  of  Bates  Lawfally  EstoUlahed 
is  not  excused  by  showing  that  the  message  was 
sent  partly  over  the  line  of  another  company, 
a  part  of  the  defendant's  line  being  occupied 
with  ¥n>rk  for  a  railroad  company;  for  the 
telegraph  company  cannot  prefer  one  customer 
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Hie  FMt  that  T«l«phoiie  Lines  Are  Operated  under  Patents  granted  by  the  general 
government  in  no  way  affects  the  power  of  the  state  in  this  regard.' 

The  Company  Cannot,  \if  Indirection,  Evade  the  statute  fixing  or  regulating  its 
charges.* 

Ai  to  Ifltmtata  Kefsages,  the  state  is  without  power  to  regulate  chaiges.  Such 
messages  are  interstate  commerce,  and  the  chaiges  therefor  are  subject  to 
regulation  by  Congress  alone." 

Tlie  Bate  Fixed  by  Law  Most  ITot  Be  iTnreeaonable. ' —  If  it  appears  that  the  maxi- 
mum rate  allowed  's  less  than  the  actual  cost  of  service,  the  regulation  is 
unconstitutional  as  denying  to  the  company  the  equal  protection  of  the  law.* 

3.  Mimiolpal  Begnlation.  —  When  the  municipality  has  been  vested  with 
authority  to  regulate  and  control  the  use  of  its  streets  by  telegraph  or  tele- 
phone companies,  it  may  make  and  enforce  all  such  reasonable  regulations  as 
will  tend  to  protect  the  public  in  the  free  enjoyment  of  the  streets.*  It  may 
prescribe  the  exact  location  of  the  poles,*  may  require  that  they  shall  be  of 
such  size  and  character  as  not  to  endanger  persons  using  the  streets,  and  that 
they  shall  not  be  unsightly.'  Where  conditions  are  such  as  reasonably  to 
warrant  their  removal  entirely,  the  city  may  compel  the  company  to  dispense 
with  their  use  and  to  place  its  wires  underground.'*  But  power  to  regulate 
the  '  mode  of  use  '*  of  streets  by  such  companies  does  not  empower  a  munici- 
pality to  regulate  the  rentals  or  charges  to  the  company's  patrons;*  nor  does 
it  authorize  the  municipal  authorities  to  impose  unreasonable  restrictions  or 
conditions  as  to  the  manner  in  which  streets  shall  be  used.'** 

Tlie  Xnoloipality  Cannot  B^nlate  the  Char^  of  telegraph  or  telephone  companies 
in  the  absence  of  express  legislative  authority.  Such  a  power  is  not  embraced 
within  the  general  police  powers  of  a  city.'* 


to  another.  LeaveU  v.  Western  Union  Tel.  Co., 
ii6  N.  Car.  an,  47  Am.  St.  Rep.  798. 

1.  Hockett  V.  State,  105  Ind.  350.  5S  Am. 
Rep.  201.   See  also  Patents,  vol.  22,  p.  446. 

S.  STaaion  of  Bates.  —  Johnson  v.  Stzte,  113 
Ind.  143  (telephone  company  dividing  charge 
into  two  portions;  rental  of  instrument  and 
cbarge  for  use  by  nonsubscribers) ;  Central 
Union  Telephone  Co.  v.  State,  118  Ind.  194. 
598,  10  Am.  St.  Rep.  114  (charge  for  certain 
sum  for  each  conversation)  ;  Hockett  v.  State, 
105  Ind.  259,  55  Am.  Rep.  209  (separate  charges 
for  use  of  the  various  parts  of  instrument). 
But  see  Chesapeake,  etc..  Telephone  Co,  v. 
Manning,  186  U,  S.  338,  holding  a  law  fixing 
a  maximum  rate  for  a  "  telephone  on  a  separate 
wire "  not  violated  by  additional  charges  for 
equipments,  such  as  auxiliary  bells,  etc. 

8,  See  the  title  iNTBRtTATE  Cohuerce,  vol. 
17,  pp.  89,  91. 

4.  Unreasonable  Bate.  —  Western  Union  Tel. 
Co.  V.  Wyatt,  98  Fed.  Rep.  335-  See  also  Ches- 
apeake, etc.,  Telephone  Co.  v.  Manning,  186 
U.  S.  238. 

B.  XunleipaJ  Begolatlon.  —  Western  Union 
Tel.  Co.  V.  Philadelphia,  22  W.  N.  C.  (Pa.)  39; 
Duster  V.  Philadelphia,  etc.,  Tel.  Co.,  148  Pa. 
St.  i3o;  State  v.  Janeaville  St  R.  Co.,  87  Wis. 
73,  41  Am.  SL  Rep.  23.  See  also  the  titles 
Police  Powsa,  vol.  22,  p.  928;  Stkbbts  and 
Sidewalks,  ante,  pp.  148,  152. 

Bemoval  of  Line  from  Particular  Streets  Kay  Be 
Befaired.  —  Michigan  Telephone  Co.  v.  Char- 
lotte, 93  Fed.  Rep.  1 1 . 

Powei  to  "Beffolate  "  Telephone  and  Telegraph 
Omptny*!  Vie  of  ftreeta. — Com.  v.  Warwick,  1 85 
Y%.  St.  623. 


6.  Looatloa«f  FolM.->Anerbach  c  Cuyabc^a 

Telephone  Co.,  9  Ohio  Dec.  389,  7  Ohio  N.  P. 
633- 

7.  Siae  and  Charaoter  and  Anwaraaee  of  Fo'ts 

—  Forsythe  v.  Baltimore,  etc..  Tel.  Co.,  la  Mo. 
App.  494 ;  Hardwick  v.  Vermont  Telephone, 
etc.,  Co.,  70  Vt.  180,  construing  Stat.  Vt.,  1 4129. 

8.  Kay  Beqaln  Wires  to  Be  Flaead  in  Ceadaiti 
aadar  Oronnd  —  C/Mtf«d  Statts.  —  People  r. 
Squire,  145  U.  S.  175,  oMrming  107  N.  Y.  593, 
I  Am.  St.  Rep.  894 ;  Mutual  Union  TeL  Co.  v. 
Chicago,  16  Fed.  Rep.  309. 

Maryland.  —  Baltimore  v.  Chesapeake,  etc 
Telephone  Co.,  92  Md.  692. 

New  York.  —  American  Rapid  Tel.  Co.  r 
Hess,  125  N.  Y.  641,  21  Am.  St.  Rep.  764,  »9 
Am.  &  Eng.  Corp.  Cas.  526,  aSirmint  58  Hna 
(N.  Y.)  610. 

Ohio.  —  Auerbash  v,  Cuyahoga  Telcphona 
Co.,  9  Ohio  Dec.  389,  7  Ohio  N.  P.  633. 

See  also  the  titles  Intbrstatk  Comhbsci, 
vol.  17,  p.  34;  Police  Power,  vol.  22  p.  928: 
Streets  and  Sidewalks,  an(f,  p.  152. 

Kay  Beqnire  ITse  of  City  Oondilta.—  Geneva  ft 
Geneva  Telephone  Co.,  (Snpm.  Ct  Spec.  T.) 
30  Misc.  (N.  Y.)  336. 

».  SegnlBtliig  "Kode  of  UMw"— St  Utrii  n 
Bell  Tefephone  Co..  96  Mo.  623,  9  Am.  St  R«i 
370,  as  Am.  &  Eng.  Corp.  Cas.  476. 

10.  Regulation  Knst  Be  Beaaonable.—  Snomit 
Tp.  V.  New  York,  etc..  Telephone- Co..  57  N.J. 
Eq,  123;  Northwestern  Telephone  Exch.  Co.  e. 
Minneapolis,  81  Minn.  140;  Seaboard  Tel.,  etc, 
Co.  V.  Kearny,  68  N.  Y.  App.  Div.  283-  See 
also  American  Union  Tel.  Co.  v.  Hairison.  ji 
N.  J.  Eq.  627. 

11.  lardrtiM  «rOku|ia  K«( Tlllkim iMBl 
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Tlie  Knnidpalitj  H&7  Frorlde  tn  as  InipMtlm  of  the  company's  lines  within  its 
limits  and  require  it  to  pay,  annually,  a  sum  reasonably  sufficient  to  cover 
the  cost  of  such  inspection  by  a  municipal  ofHcer.' 

Vn.  Durr  to  Fvbvise  Bqval  Faciutxes  to  Au  —  1.  Telegraph  Companiei. 

—  Such  companies  are  so  far  common  carriers  that  they  are  under  a  legal 
obligation  to  serve  with  impartiality  all  who  apply  to  them  offering  compliance 
with  their  reasonable  regulations.*  They  must,  except  when  the  circum- 
stances justify  a  dif{erent  practice,  transmit  messages  in  the  order  in  which 
they  are  received.'  In  a  number  of  states,  this  latter  duty  is  declared  by 
statute.^ 

XHHrinliiatloB  u  to  COih^-w.  —  It  is  a  violation  of  its  duty  as  a  public  service 
corporation  for  a  telegraph  company  to  discriminate  unjustly  in  the  matter  of 
charges,  and  in  the  absence  of  national  legislation  on  the  subject  the  principles 
of  the  common  law  or  the  general  jurisprudence  of  the  state  are  applicable 
and  may  be  asserted  and  enforced  even  as  to  charges  for  interstate  business.' 
In  this  cla^s  of  cases,  as  in  those  involving  charges  by  railroads  and  similar 
corporations,*  it  is  not  all  discrimination  that  is  unjust  or  unlawful,  and  the 
question  as  to  whether  a  telegraph  company  has  violated  its  duty  by  granting 
a  lower  rate  to  one  patron  than  that  exacted  of  another  is  to  be  determined 
from  the  facts  and  the  general  nature  of  the  service  involved.' 

2.  Telephone  Compauiefl — a.  In  General.  — Telephone  companies,  whether 
corporations  or  not,  are  affected  with  a  public  interest,®  and  are  bound  to 
serve  impartially  and  without  unjust  discrimination  all  who  apply  for  their 
rice  and  offer  compliance  with  their  reasonable  regulations.*   In  ma 


service 

Police  Power. —  St.  Louis  v.  Bell  Telephone  Co., 
96  Mo.  623,  9  Am.  St.  Rep.  370;  State  v. 
Sheboygan,  iii  Wis.  23. 

1.  1U7  Proride  for  loBpootioD.  —  Atlantic,  etc., 
Tel.  Co.  v.  Philadelphia,  23  U.  S.  Sup.  Ct.  Rep. 
817;  Allentown  v.  Western  Union  Tel,  Co.,  148 
Pa.  St.  117,  33  Am.  St.  Rep.  820;  Chester  v. 
Western  Union  Tel.  Co.,  154  Pa.  St.  464;  West- 
em  Union  Tel.  Co.  v.  Philadelphia,  (Pa.  1888) 
13  Atl.  Rep.  I44i  2t  Am.  &  Eng.  Corp.  Cas. 
40 ;  Taylor  v.  Postal  Tel.,  etc.,  Co.,  4  Lack. 
Leg.  (Pa.)  Ill ;  Taylor  v.  Central  Pennsylvanta 
Telephone,  etc.,  Co..  8  Pa.  Dist.  93,  4  Lack. 
Leg.  (Pa.)  191. 

Sooh  Bflgblatlon  Tixj  Hot  IHiorimliuits  Brtwem 
CompaBlM,  —  See  AOiens  v.  New  York,  etc. 
Tel.  Co.,  9  Pa.  Dist.  283. 

8.  Zqiul  IhdlitlM. —  State  v.  American,  «tc.. 
Commercial  News  Co.,  43  N.  J,  L,  381  ;  West- 
ern Union  Tel.  Co.  v.  Call  Pub.  Co.,  44  Neb. 
326,  48  Am.  St.  Rep.  729,  58  Neb.  192.  See 
also  ^e  title  Common  Carriers,  vol.  6,  p.  261. 

Tliert  !■  ITo  Obligation  to  Booelve  Oral  Xesuges, 
and  a  company  may  receive  them  from  one 
telephone  company  without  being  bound  to  re- 
ceive them  from  another.  People  V.  Western 
Union  Tel.  Co.,  166  111.  15. 

8.  Order  in  Whioh  XeuagM  AeoelTed  Miut  Be 
Obwrred.  —  Mackay  v.  Western  Union  Tel. 
Co.,  16  Neb.  223 ;  Reute*r  v.  Electric  Tel.  Co..  6 
El.  &  Bl.  341,  88  E.  C.  L.  341. 

4.  See  infra,  this  title,  Statutory  Penalties. 
Sec  also  Western  Union  Tel.  Co.  v.  Remolds, 
77  Va.  173,  46  Am.  Rep.  715. 

5.  SlMrfanination  la  Bates. — Western  Union 
Tel.  Co.  V.  Call  Pub.  Co.,  44  Neb.  3'6,  48  Am. 
St.  Rep.  729,  58  Neb.  192. 

6.  See  the  titles  Carriers  of  Goods,  vol.  'S, 
p.  178;  Interstate  Commerce, 'vol.  17,  p.  34. 

T.  See  the  subject  considered  at  length  in 


many  of 

Western  Union  Tel.  Co.  v.  Call  Pub.  Co.,  44 
Neb.  326,  48  Am.  St.  Rep.  729,  58  Neb.  192, 
See  also  U.  S.  v.  Northern  Pac.  R.  Co.,  lao 
Fed.  Rep.  546;  and  see  supra,  this  title,  II.  i.  e. 
To  Subsidiaed  Railroads  Operating  Telegraph 
Lines. 

8.  Telephone  Companiei  Knst  Fnmiih  Eqnal 
FatUitiei.  —  Nebraska  Telephone  Co.  v.  State, 
55  Neb,  627 ;  Central  Union  Telephone  Co,  v. 
Swovcland,  14  Ind.  App.  341;  Trenton,  etc., 
Turnpike  Co.  v.  American,  etc..  Commercial 
News  Co.,  43  N.  J.  L.  381. 

9.  United  States.  —  Missouri  V.  Bell  Tele- 
phone Co.,  23  Fed.  Rep.  539,  8  Am.  &  Eng.  Corp. 
Cas.  7;  Delaware  v.  Delaware,  etc.,  Tel.,  etc. 
Co.,  47  Fed.  Rep.  640,  35  Am.  ft  Eoff.  Corp. 
Cas.  IS,  affirmed  50  Fed.  Rep.  677. 

Indiana.  —  Central  Union  Telephone  Co.  v. 
State,  118  Ind.  194,  10  Am.  St.  Rep.  114,  25 
Am.  &  Eng.  Corp.  Cas.  481  ;  Central  Union  Tele- 
phone Co.  V.  State,  123  Ind.  113 ;  Central  Union 
Telephone  Co.  v.  Swoveland,  14  Ind.  App.  341. 

Kentucky. — Louisville  Transfer  Co.  v.  Ameri- 
can Dist.  Telephone  Co.,  (Ky.  1881)  34  Alb.  L. 
J.  383.  See  also  Owensboro  Harrison  Tele- 
phone Co.  V.  Wisdom,  (Ky.  1901)  62  S.  W,  Rep. 
529. 

Maryland.  —  Chesapeake,  etc..  Telephone  Co. 
V.  Baltimore,  etc.,  Tel.  Co.,  66  Md.  399,  S9  Am, 
Rep.  167,  16  Am.  &  Eng.  Corp.  Cas.  221. 

Missouri.  —  State  v.  Bell  Telephone  Co., 
(Mo.  1880)  32  Alb.  L.  J.  363;  State  v.  Kin- 
loch  Telephone  Co.,  93  Mo.  App.  349. 

Nebraska.  —  Nebraska  Telephone  Co.  c  State. 
55  Neb.  627. 

New  Vorfe.  — Atlantic,  etc.,  Tel.  Co.  v.  West- 
ern Union  Tel.  Co.,  4  Daly  (N.  Y.)  527. 

Pennsylvania.  —  Bell  Telephone  Co.  v.  Com,, 
(Pa.  1886)  3  Atl.  Rep.  825;  Central  Dist,  etc. 
Tel.  Co.  V.  Com.,  114  Pa.  St.  59s. 
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the  states  statutes  exist  which  provide  for  the  recognition  and  enforcement 
of  these  obligations,  but  it  seems  that  these  are  merely  declaratory  of  the 
common  law  on  the  subject.* 

The  Company  Kajr  Bofuo  to  Fornlih  Tsdlitiao,  however,  to  one  who  does  not  offer 
to  pay  its  proper  chaises;*  but  the  fact  that  an  applicant  had  violated  a 
former  contract  with  the  company  is  no  ground  for  its  refusing  his  application, 
the  company's  remedy  for  that  being  an  action  for  the  breach  of  contract.* 
The  company  may  also  refuse  its  facilities  to  one  who  violates  its  reasonable 
regulations  with  regard  to  the  use  of  its  instruments.^ 

Eflbot  of  OwneraUp  of  Patent.  —  Where  the  owners  of  telephone  patents  grant  a 
license  for  the  use  of  the  patented  articles  to  telephone  companies  and  insert 
in  the  license  a  clause  restricting  the  use  to  a  portion  of  the  public  only,  such 
restriction  is  void  as  against  public  policy^' 

b.  Remedies  for  Breach  of  Duty— xandamu  uu  proper  samadT. — The 
duty  of  the  company  in  any  case  being  established,  mandamus  is  the  proper 
remedy  to  enforce  its  performance  ;  •  and  in  such  a  proceeding  the  owner  of 
the  patent  under  whom  the  defendant  company  holds  is  not  a  necessary 
party  although  the  company's  defense  may  be  that  its  contract  with  the 


Rhode  Island.  —  Gardner  v.  Providence  Tele- 
phone Co.,  33  R.  I.  363,  313. 

South  Carolina.  —  State  v.  Citizens'  Telephone 
Co^  61  S.  Car.  83.  85  Am.  St.  Rep.  870. 

Texas.  —  Lewis  v.  Southwestern  Tel.,  etc, 
Co..  (Tex.  Civ.  App.  1900)  59  S.  W.  Rep.  303 
(sufficiency  of  complaint). 

Vermont.  —  Commercial  Union  Tel.  Co.  V. 
New  England  Telephone,  etc.,  Co.,  61  Vt.  241, 
15  Am.  St,  Rep.  893, 

Beuonable  Bagnlations  In  Contraoti  with  8&b- 
ioribers.  — A  stipulation  that  a  subscriber's 
telephone  shall  not  be  used  for  transmitting  or 
delivering  messages  taken  by  a  rival  company 
has  been  held  valid.  People  v.  Hudson  River 
Tel.  Co',  (Supm.  Ct.  Spec  T.)  19  Abb.  N. 
Cas.  (N.  Y.)  466.  In  the  same  case  it  was  held 
(following  Louisville  Transfer  Co.  v.  American 
Dist.  Telephone  Co.,  (Ky.)  34  Alb.  L.  J.  283) 
that  where  the  telephone  company  engages  in 
a  distinct  business,  it  cannot  refuse  its  ser- 
vices to  a  rival  in  such  business,  and  a  stipnla- 
tion  with  its  subscribers  intended  to  give  effect 
to  such  a  policy  is  unreasonable  and  void. 

A  stipulation  not  to  subscribe  to  a  rival 
system  is  void.  Sute  v.  Citizens'  Telephone 
Co.,  61  S.  Car.  83,  85  Am.  St  Rep.  870. 

That  the  Company  Is  Engaged  in  Interatata 
Commsroe  is  immaterial.  Central  Union  Tele- 
phone Co.  v.  State,  118  Ind,  194,  10  Am.  St. 
Rep.  114. 

1,  Bututaa  Daalarlng  Obligation.  —  Central 

Union  Telephone  Co.  v.  Fehring,  146  Ind.  189; 
State  V.  Nebraska  Telephone  Co.,  17  Neb.  126, 
53  Am.  Rep.  409 ;  State  v.  Citizens'  Telephone 
Co.,  61  S.  Car.  83,  85  Am.  St  Rep.  870.  See 
also  State  v.  Bell  Telephone  Co.,  36  Ohio  St. 
396,  38  Am.  Rep.  584. 

8.  B^tisinff  to  Pay  Proper  CHurgei.  —  Ne- 
braska Telephone  Co.  v.  State,  55  Neb.  627. 

But  if  the  failure  to  pay  is  due  to  the  com- 
pany's refusal  to  render  to  plaintiff  the  service 
he  is  entitled  to  demand,  it  affords  no  ground 
to  the  company  for  discontinuing  the  service. 
Owensboro  Harrison  Telephone  Co.  v.  Wis- 
dom, 62  S.  W.  Rep.  529,  23  Ky.  L.  Rep. 
97- 

BaAiaal  to  Paj  for  Borvloai  in  lime  Limitad  by 


Company's  Boles, —  Rushvitle  Cooperative  Tel- 
ephone Co.  V,  Irvin,  37  Ind.  App.  63. 

3.  &mch  of  Pmrmar  Contract.  —  State  v.  \c- 
bra^  Telephone  Co.,  17  Neb.  126,  53  Am. 
Nd>ra8ka  Telephone  Co.,  17  Neb.  126,  53  Am. 
Rep.  409,  8  Am.  &  Eng.  Corp.  Cas.  i ;  State  v. 
Kinloch  Telephone  Co.,  93  Mo.  App.  349;  State 
V.  Citizens  Telephone  Co.,  61  S.  Car.  83,  85 
Am.  St  Rep.  870. 

4.  AppUoMit  Violating  Bagnlatloni  —  Trams- 
mitting  Metsaget  to  Rival  Companies.  —  People 
V.  Hudson  River  Tel.  Co.,  (Supm.  Ct.  Spec  T.) 
19  Abb.  N.  Cas.  (N.  Y.)  466. 

Attaching  Private  Extension  Instrumgnts  to 
Lines.  —  Gardner  v.  Providence  Telephone  Co, 
23  R.  1.  262,  313. 

Use  of  Profane  Language.  —  Pugh  r.  Tde- 
phone  Co.,  (Ohio  1883)  27  Alb.  L.  J.  163. 

Sola  BMiBlriDg  Writtan  Notioe  of  Intarraptsd 
8«Tloa  in  order  to  entitle  the  anbscriber  to  a 
fixed  rdwte  is  valid  and  enforceable.  Atlanti 
Standard  Telephone  Co.  v.  Porter,  117  Ga.  134. 
See  also  Malochee  v.  Great  Southern  Tde- 
phone,  etc.,  Co.,  49  La.  Ann.  1690. 

5.  See  the  cases  collected  in  the  title 
Patents,  vol.  32,  p.  438,  note  i. 

When  the  owner  of  a  patent  applies  liii 
proper^  to  a  public  employment,  the  empkqr- 
ment  itself  is  subject  to  the  rules  prescribed  by 
law  for  its  government,  without  reference  to 
the  means  or  instruments  by  which  it  ia  con- 
ducted. Delaware,  etc..  Tel.,  ete.,  Co.  v.  Dela- 
ware, 50  Fed.  Rep.  677. 

6.  Kandamns.  —  See  generally  the  title  Man- 
damus, vol.  19,  p.  877.  Also  the  following  cases: 

Kentucky.  —  See  Owensboro  Harrison  Tele- 
phone Co.  V.  Wisdom,  63  S.  W.  Rep.  529,  23 
Ky.  L.  Rep.  07  (mandatory  injunction). 

Michigan.  —  Mahan  v.  Michigan  Telqihone 
Co.,  (Mich.  1903)  93  N.  W.  Rep.  629. 

Missouri.  —  State  V.  Kinloch  Telephone  Gh, 
93  Mo.  App.  349. 

New  York.  —  See  People  v.  Central  New 
York  Telephone,  etc.,  Co.,  41  N.  Y.  App.  Div. 
17,  holding  that  the  remedy  Iqr  maadamm  is 
superseded  by  statute. 

South  Carolina,  —  State  v.  Otizeos  Tele- 
phone Co.,  61  S.  Car.  83,  85  Am.  St  Rep.  870. 
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parent  company,  the  owner  of  the  patent,  forbids  it  to  furnish  the  particular 
service  in  dispute.' 

An  Xqjuiotion  is  the  remedy  where  the  complainant  is  already  supplied  with 
facilities  and  the  company  is  threatening  to  deprive  him  of  them.* 

AcUoD  for  SanugM  for  Wrongfol  Dlsoontlnxuuioe  of  BerriM.  —  If  the  service  is  wrong- 
fully discontinued,  the  subscriber  is  entitled  to  recover  such  damages  as  were 
the  direct  result  of  the  wrong.*  The  measure  of  damages  in  such  a  case»  where 
there  is  no  wilful  wrong  and  the  discontinuance  is  due  to  an  honest  mistake 
on  the  company's  part,  and  no  special  damages  are  shown,  is  the  price  of  the 
service  during  the  time  it  was  discontinued,  calculated  on  the  basis  of  the 
regular  monthly  charge.*    Special  damz^es  are  also  recoverable  when  proven.* 

Vm  TEANBKisnov  AVD  BxLiTXBT  OF  M£B8AOE8  —  1.  General  Hatnre  of 
Liability—  a.  Telegraph  Companies.  —  Telegraph  companies  have  been 
held  to  be  common  carriers  in  all  respects,  and  therefore  to  be  insurers-of 
the  correctness  of  messages  offered  for  transmission.*  This  view,  however, 
is  now  universally  abandoned,  and  it  is  established  that  telegraph  companies 
are  not  insurers  of  the  correctness  of  messages  transmitted  nor  of  their  safe 
and  correct  delivery;  their  liability  is  limited  to  losses  caused  by  their 
negligence  or  wilful  default.* 


1.  Owner  of  Patent  Hot  a  Heeemry  Futy.  — 

Bell  Telephone  Co.  v.  Com.,  (Pa.  1886)  3  Ad. 
Rep.  8;t5.  Compart  Commercial  Union  Tel.  Co. 
V.  New  England  Telephone,  etc.,  Co.,  61  Vt 
241,  15  Am.  St.  Rep.  893.  See  also  Missouri 
V.  Bell  Telephone  Co.,  33  Fed.  Rep.  539,  8  Am. 
&  Eng.  Corp.  Cas.  7  (court  equally  divided). 

2.  Iqjanfltien.  —  Loutsrille  Transfer  Co.  v. 
American  Diat.  Telephone  Co.,  (Ky.)  24  Alb. 
L.  J.  283.  See  also  CentrM  DUt,,  etc,  Tel.  Co. 
f.  Com.,  114  Pa.  St.  593. 

Sale  of  Company  Pending  Mt.  —  Where, 
pending  the  injunction  suit,  the  telephone  com- 
pany sold  and  transferred  its  property  and 
rights  to  another,  the  suit  cannot  be  continued 
against  the  purchaser  merely  as  its  succeeeor. 
Sterne  t'.  Metropolitan  Telephone,  etc.,  Co.,  33 
N,  Y.  App.  Div.  169. 

8.  Right  to  Written  Natloe  Before  Dlsoontlnn- 
aaoo  of  Servioe  Kay  Be  WaiTod  Oialfy,  —  Malo- 
cbee  V.  Great  Southern  Telqihone,  etc.,  Co.,  49 
La.  Ann.  1690. 

4.  Xeasiure  of  Danugei, —  Cumbeiland  Tde- 
phone,  etc.,  Co.  v.  Hendon,  71  S.  W.  Rep.  435, 
24  Ky.  L.  Rep.  1371. 

6.  Owenshoro  Harrison  Telephone  Co.  v. 
Wisdom,  62  S.  W.  Rep.  539,  33  Ky.  L.  Rep.  97 
( loss  of  profits  to  messenger  aervice  com- 
pany). 

6.  Tdagraph  Oompanlea  Onsldand  luonn.  — 

Parks  V.  Alta  California  Tel.  Co..  13  CaL  4^3, 
73  Am.  Dec.  589.  The  rule  established  in  this 
case  has  been  changed  by  statute.  Western 
Union  Tel.  Co.  v.  Cook,  (C.  C.  A.)  61  Fed. 
Rep.  634;  Civ.  Code  Cal.,  fiS  2162,  2168.  See 
for  dicta  in  accord  with  the  California  case 
above,  MacAndrew  v.  Electric  Tel.  Co.,  1 7 
C.  B.  3.  84  E.  C.  L.  3;  Bell  v.  Dominion  Tel. 
Co.,  25  L.  C.  Jar.  348;  Western  Union  Tel. 
Co.  V.  Meek,  49  Ind.  53;  True  v.  Interna- 
tional Tel.  Co.,  60  Me.  9,  11  Am.  Rep.  156; 
Bryant  V.  American  Tel.  Co.,  i  Daly  (N.  Y.) 
575- 

■nst  Transmit  "  Correctly  at  All  Et«iU."  — 
In  Western  Union  Tel.  Co.  v.  Cohen,  73  Ga. 
523,  it  was  held  that  where  a  telegraph  com- 
paiqr  receives  a  message  for  transmission  "  it 


must  be  transmitted  correctly  at  all  events." 
Atmospheric  disturbances  may  excuse  delay  in 
transmission,  but  not  errors.  See,  however, 
Coit  V.  Western  Union  Tel.  Co.,  130  Cal.  657, 
80  Am.  St.  Rep.  153. 

7.  Tiev  that  fluoh  Companies  Are  Kot  Inanrart 
—  United  States.  —  Abraham  v.  Westefn  Union 
Tel.  Co.,  23  Fed.  Rep.  315,  11  Sawy.  (U.  S.) 
28,  8  Am.  &  Eng.  Corp.  Cas.  130;  Southern 
Express  Co.  v.  Caldwell,  21  Wall.  (U.  S.)  269; 
Beasley  v.  Western  Union  Tel.  Co.,  39  Fed. 
Rep.  181. 

Arkansas.  —  Little  Rock,  etc.,  Tel.  Co.  v. 
Davis,  41  Ark.  79,  8  Am.  ft  ^ig.  Corp.  Cas. 
102. 

California.  —  Hart  v.  Western  Union  Tel. 
Co.,  66  Cal.  579,  56  Am.  Rep.  T19,  8  Am.  & 
Eng.  Corp.  Cas.  24.  See  also  Coit  v.  Western 
Union  Tel.  Co.,  130  Cal.  657,  80  Am.  St  Rep. 
153. 

Co/onido. —- Postal  Tel.  Cable  Co.  v.  Bat^ 
wise,  II  Colo.  App.  338. 

F/on'tf a.  —  Western  Union  Tel.  Co.  v.  Hyer, 
22  Fla.  637,  I  Am.  St  Rep.  333,  16  fun.  &  Eng. 
Corp.  Cas.  232. 

Georgia.  —  See  Western  Union  Tel  Co.  v. 
Davis,  95  Ga.  523. 

Illinois.  —  Tyler  v.  Western  Union  Tel.  Co., 
60  III.  421,  14  Am.  Rep.  38. 

Indiana.  —  Central  Union  Telephone  Co.  v. 
Bradbuiy,  106  Ind.  i. 

Iowa.  —  Sweatland  v.  Illinois,  etc.,  Tel.  Co., 
37  Iowa  458,  I  Am.  Rep.  285 ;  Aiken  v.  West- 
em  Union  Tel.  Co.,  69  Iowa  31,  58  Am.  Rep. 
210,  13  Am.  &  Eng.  Corp.  Cas.  585. 

Kentucky.  —  Camp  v.  Western  Union  Tel. 
Co.,  I  Met.  (Ky.)  164,  71  Am.  Dec.  461, 

Maine. — Bartlett  v.  Western  Union  Tel.  Co., 
63  Me.  309,*  16  Am.  Rep.  437 :  Fowler  v.  West- 
ern Union  Tel.  Co.,  80  Me.  381,  6  Am.  St 
Rep.  ZI1. 

Maryland.  —  Bimey  v.  New  York,  etc.,  Print- 
ing Tel.  Co.,  18  Md.  341,  81  Am.  Dec.  607. 

Massachusetts,  —  Grinnell  v.  Western  Union 
Tel.  Co.,  113  Mass.  299,  i8  Am.  Rep.  485. 

Michigan.  —  Western  Union  Tel.  Co.  01, 
Carew,  15  Mich.  535. 
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Art  Hot  Ordintfj  baUmi  tat  Blit.  —  The  proposition  has  been  advanced  that 
telegraph  companies  are  ordinary  bailee  for  hire,  and  therefore  governed  by 

the  rules  which  control  the  duties  and  liabilities  of  such  bailees.  But  the 
public  nature  of  such  companies,  whose  duties  and  liabilities  do  not  arise 
wholly  out  of  the  contract  of  employment,  renders  the  proposition  untenable.^ 

b.  Telephone  Companies. —  A  telephone  company  does  not  ordinarily 
undertake  to  deliver  messages;  but  where  the  agents  of  the  company  have 
apparent  authority  to  receive  messages  for  delivery,  and  they  undertake 
delivery,  the  company  is  liable  in  damf^es  for  their  negligence  in  performing 
the  undertaking,  and  in  determining  whether  they  have  apparent  authority, 
their  general  practice,  as  well  as  the  nature  of  the  service,  is  to  be  considered.' 

KsiMiigw  for  Ferton  Wanted  at  TelopiwM. —  By  the  construction  of  an  Indiana 
statute,  it  has  been  held  to  be  the  duty  of  telephone  companies  in  that  state 
to  notify  a  person  living  within  a  reasonable  distance  of  the  receiving  station 
that  he  is  wanted  at  the  telephone.' 

TirnUhinf  OonnMtloBi.  —  A  long-distance  telephone  company  holding  itself 
out  as  furnishing  connections  with  a  distant  point  is  liable  for  damages 
resulting  from  a  failure  to  secure  connection  by  reason  of  the  negligence  of 
its  agent  at  an  intermediate  point  at  v/hich  its  own  line  ^nds.^ 

2.  Telegraph  Company's  Duty  —  a.  From  What  Source  It  Arises.— 
The  duty  and  obligations  of  a  telegraph  company  do  not  arise  entirely  out  of 
the  contract  of  sending.  The  company  is  a  i^ajs-public  institution  enjojHng 
unusual  grants  and  privileges  from  the  state  and  federal  governments,  and 
cannot  cUim  that  the  standard  of  its  duty  and  liability  is  the  same  as  that  of 
a  private  individual.  The  contract  of  sending  gives  force  and  effect  to  the 
duties  which  the  law  imposes  upon  such  companies,  but  it  does  not,  alone,  fix 
the  measure  of  the  company's  duty.^ 

Rep.  453.  See  alio  Fiaher  v.  Weitem  Unioo 
Tel.  Co..  (Wis.  1903)  96  N.  W.  Rqi.  545; 
Summerfield  v.  Western  Union  Tel.  Co.,  87 
Wis.  I,  41  Am.  St.  17* 

Canada,  —  Baxter  V.  Dominion  Td.  Co.,  37 
U.  C.  Q.  B.  470. 

In  TennoMotf  while  telegraph  companies  aie 
not  liable  as  insureia,  "  their  obligations  are 
more  exacting  than  these  of  a  private  indi- 
vidual." Considerations  of  public  policy  de- 
mand that  they  shall  be  held  responsible  for  a 
very  high  degree  of  diligence.  Marr  v.  Western 
Union  Tel.  Co.,  85  Tenn.  538;  Jones  0.  West- 
ern Union  Tel.  Co.,  101  Tenn.  443. 

Charaotsr  of  Hoasaga  Does  Rot  AlEm  Degroe  ol 
Care  Boqnirod. —  Hargrave  v.  Western  Union 
Tel.  CA.,  (Tex.  Gv.  App.  1901)  60  S.  W.  Rep. 
687. 

1.  Net  BaOsss  Ksrsly.  —  Gillis  v.  Western 

Union  Tel.  Co.,  61  Vt.-46i.  15  Am.  Sl  Rep. 
917,  25  Am.  &  Eng.  Corp.  Cas.  570.  See  alio 
Western  Union  Tel.  Co.  v.  Fontaine,  58  Ga. 
433 ;  Western  Union  Tel.  Co.  v.  Blanchard,  68 
Ga,  299,  45  Am.  Rep.  480;  Btrmey  v.  New 
York,  etc..  Printing  Tel.  Co.,  18  MA  341. 
Am.  Dec  607;  Smithson  v,  U.  S.  Tel«graph 
Co.,  a9  Md.  16s;  Pincknejr  v.  Western  Union 
Tel.  Co.,  19  S.  Car.  71,  45  Am.  Rep.  765. 

8.  Telff[dum«  Companlot.  —  Cumberland  Tele- 
phone Co.  V.  Brown,  104  Tenn.  56,  78  Am.  St 
Rep.  906;  Southwestern  Tel.,  etc,  Co.  v.  Dale. 
(Tex.  Civ.  App.  1894)  a?  S.  W.  Rep.  1059. 

S.  Central  Union  Telephone  Co.  v.  Swotc- 
land,  14  Ind.  App.  341. 

4.  Southwestern  Tel.  etc,  Co.  v.  Taylor,  a( 
Trx.  Civ.  Ann.  79. 
B.  VooatetiOB      Itaty.  — Sfflia  e.  WesteiB 


Missouri. — Wann  v.  Western  Union  Tel. 
Co.,  37  Mo.  473,  90  Am.  Dec  395. 

New  York.  —  Leonard  v.  New  York,  etc, 
Electro  Magnetic  Tel.  Co.,  41  N.  Y.  544,  i  Am. 
Rep.  446;  De  Rutte  v.  New  York,  etc.  Electric 
Magnetic  Tel.  Co.,  i  Daly  (N.  Y.)  547,  30 
How.  Pr.  (N,  Y.)  403  ;  SchwarU  v.  AUantic, 
etc,  Tel.  Co.,  18  Hun  (N.  Y.)  157.  And.see 
Baldwin  v.  U.  S.  Telegraph  Co.,  45  N.  Y.  744. 
6  Am.  Rep.  165. 

Ohio.  —  Western  Union  Tel.  Co.  v.  Griswold, 
37  Ohio  St.  310,  41  Am.  Rep.  500. 

Pennsylvania.  —  New  York,  etc.,  Printing  Tel. 
Co.  V.  Dryburg.  35  Pa.  St.  398,  78  Am.  Dec.  338 ; 
Passmore  v.  Western  Union  Tel.  Co.,  78  Pa. 
St.  238. 

South  Carolina.  —  Aiken  v.  Western  Union 
Tel.  Co.,  5  S.  Car.  358;  Pinckoey  v.  Western 
Union  TeL  Co.,  19  S.  Car.  71,  45  Am.  Rep.  765. 

Texas.  —  Western  Union  Tel.  Co.  v.  Neill, 
57  Tex.  283,  44  Am.  Rep.  589;  Western  Union 
Tel.  Co.  V.  Edsall,  63  Tex.  668,  8  Am.  &  Eng. 
Corp.  Cas.  70 ;  Western  Union  Tel,  Co.  v.  Hays, 
(Tex.  Civ.  App.  1901)  63  S.  W,  Rep.  171 ; 
Western  Union  Tel,  Co.  v.  WofTord,  (34  Tex. 
345,  reversing  (Tex.  Civ,  App.  1900)  58  S.  W. 
Rep.  627 ;  Western  Union  Tel.  Co.  v.  Stilea, 
(Tex.  Civ.  App.  1896)  35  S.  W.  Rep.  76;  Har- 
grave V.  Western  Union  TeL  Co.,  (Tex.  Civ. 
App.  1901)  60  S.  W,  Rep.  687-  Compare  W^-st- 
crn  Union  Tel.  Co.  v.  Odom,  21  Tex.  0». 
App.  537. 

Virginia.  —  Washington,  etc,  Tel.  Co.  v. 
Hobson,  15  Gratt.  (Va.)  122. 

tVisconsin.  —  Hibbard  v.  Western  Union  TeL 
Co.,  33  Wis.  563,  14  Am.  Rep.  775 :  Candee  v. 
Western  Union  Tel.  Co.,  34  Wis.  471,  17  Am. 
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b.  To  Accept  for  Transmission.  —  The  duty  of  the  company  is  to 
accept  for  transmission  all  proper  messages  tendered  by  persons  who  comply 
or  oner  to  comply  with  its  reasonable  rules  and  regulations.* 

U  tha  Ounpur's  linM  Ax*  Dowa,  or  for  any  other  reason  it  cannot  transmit  the 
message,  it  may  decline  to  accept  it,  but  if  it  accepts  the  message,  knowing  the 
condition  of  its  lines  and  without  informing  the  sender,  it  is  responsible  for  a 
failure  to  transmit,  even  though  the  transmission  was  impossible.* 

DellTery  to  the  Company  for  Tmuinluioii.  —  No  duty  Or  liability  on  the  part  of  the 
company  with  respect  to  a  message  arises  until  it  has  been  properly  tendered 
at  the  company's  oflFice  for  transmission.  It  must  be  in  writing  and  in  con- 
formity with  the  reasonable  rules  and  regulations  of  the  company.'  Merely 
to  tell  the  operator  to  send  a  certain  message,  without  more,  is  no  such 
tender.*  But  the  fact  that  the  message  was  not  on  one  of  the  company's 
regular  blanks,  nor  in  writing  at  all,  but  was  merely  telephoned  to  the  operator, 
will  not  alTect  the  company's  liability  where  the  negligence  complained  of  is 
a  failure  to  deliver  after  transmission.' 

JMItot  <tf  k  If  CM  ago  to  tha  Oompany't  Moiieiigagr  Boy  under  an  express  stipulation 
that  in  so  receiving  messages  he  shall  be  deemed  the  sender's  agent  is  no 
delivery  to  the  company  unless  the  message  is  subsequently  delivered  by  the 
messenger  at  the  company's  office.' 

c.  To  Transmit  Without  Delay.  —  Upon  the  receipt  of  a  message 
tendered  for  transmission,  it  is  the  duty  of  the  company  to  transmit  it  without 
delay,  and  a  negligent  failure  to  do  so  renders  it  liable  in  damages  to  the  party 
thereby  injured.'  This  does  not  mean,  however,  that  there  must  be  an 
immediate  transmission.  If  causes  beyond  the  company's  control,  or  the 
arrangement  of  its  system  of  ofHces,  prevent  a  direct  transmission,  the  com- 
pany is  not  guilty  of  a  neglect  of  duty  in  adopting  a  circuitous  route  for  the 
message;^  and  if  it  is  necessary  that  the  message  pass  through  a  tcpeating 
office,  a  reasonable  allowance  must  be  made  in  the  company's  favor  for  the 

Union  Tel.  Co.,  83  Ky.  104,  4  Am.  St.  Rep.  S.  See  infra,  this  title,  IX.  i.  Right  to  Hake 

ta6,  8  Am.  &  Eng.  Corp.  Cu.  20 ;  Ellis  v.  and  Enforce  Reeulations. 

American  Tel.  Co.,   13   Allen   (Mass.)   231 ;  4.  Taador.  — Western    Union    Tel:    Co.  v. 

Wadsworth  v.  Western  Union  Tel.  Co.,  86  Dozicr,  67  Miss.  288.    See  also  Greenberg  v. 

Tenn.  695,  6  Am.  St.  Rep.  864;  Western  Union  Western  Union  Tel.  Co.,  89  Ga.  754. 

Tel.  Co.  V.  Reynolds,  77  Va.  173,  46  Am.  Rep.  iBfoffiatODt  Tender. —  Western  Union  Tel. 

71S,  5  Am.  ft  Eag.  Corp.  Cas.  182.  Co.  v.  Liddell,  68  Mist,  i  (message  written  on 

11u  Hetraro  A  Damages  Beeoverable,  bow-  a  sheet  of  a  memorandum  book  and  given  to 

ever,  is  to  be  determined  upon  the  theory  of  a  the  operator  by  a  serrant  without  any  instruC- 

breach  of  contract    See  Western  Union  Tel.  tion  or  payment  or  tender  of  charges). 

Co.  V.  Wood,  (C.  C.  A.)  57  Fed.  Rep.  471;  Preaamptlon  of  Delivery  far  Transmission  arises 

infra,  this  title.  Measure  of  Damages.  from  the  receipt  of  a  message  written  on  one 

1.  See  supra,  this  title,  VII.  Duly  to  Furnish  of  the  company's  blanks.    Western  Union  Tel. 

Equal  Facilities  to  All;  infra,  this  title,  XIII.  Co.  v.  Russell,  (Tex.  Civ.  App.  1895)  31  S.  W. 

Statutory  Penalties.  Rep.  698.   But  see  the  title  Psesuuptions,  toL 

A  Wetake  In  EBtOTing  the  Kuu  of  a  Btatlm  32,  p.  1256. 

la  tho  Offletal  OyUe  Book  furnished  by  a  tele-  5.  Western  Union  Tel.  Co.  v.  Jones,  69  Hiss, 

graph  company  to  its  agents  is  no  defense  in  658,  30  Am.  St.  Rep.  579.   See  also  infra,  this 

a  suit  for  damages  for  refusal  to  receive  a  title,  IX,  i.  Right  to  Make  and  Enforce  Regula- 

mesaage    for   transmisaion   to   such   station.  tions. 

Western  Union  Tel.  Co.  V.  Downs,  25  Tex.  6.  See  Ayers  v.  Western  Union  Tel  Co.,  65 

Civ.  App.  597.  N.  Y.  App.  Div.  149. 

Kandamns   to    ComoA   BarftmnMWO.  —  See  7,  Western  Union  Tel.  Co.  v.  Cunningham, 

supra,  this  title,  VII.   a.   6.  Remedies   for  99  Ala.  314:  Bartlett  v.  Western  Union  Tel. 

Breach  of  Duty.    See  also  Friedinan  v.  Gold,  Co.,  6a  Me.  sog,  16  Am.  Rep.  437;  Western 

etc.,  Td.  Co.,  3a  Htm  (N.  Y.)  4.  Union  Tel.  Co.  v.  Jobe,  6  Tex.  Civ.  App.  403. 

■xsBOlary  Damages  cannot  be  recovered  where  The  Sender's  Oonsent  to  a  Delay  under  a  mis- 

the  failure  to  transmit  was  due  to  an  honest  apprehension  induced  by  the  company's  agetjt 

misapprehension  of  the  facts.    Western  Union  creates  no  estoppel.    Western  Union  Tel.  Co. 

Tel,  Co.  V.  Ferguson,  57  Ind.  495.  r.  Seffel,  (Tex.  Civ.  App.  1903)  71  S.  W.  Rep. 

S.  Aooeptases  Creates  Liability  for  Failure  to  616;  (Tex.  Gv.  App.  1901)  65  S.  W.  Rep.  897. 

Transmit.  —  Western  Union  Tel.  Co.  v.  Beige-  8.  Beasley  v.  Western  Union  Tel.  Co.,  39 

Forbes  Co.,  29  Tex.  Gr.  App.  526,  Fed.  Re^  181, 
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delay  caused  by  other  business  at  that  office.* 

At  InuU  ttfttiou  the  company  is  not  bound  to  keep  more  than  one  opecator. 
and  if  a  slight  delay  occurs  owing  to  the  absence  of  the  operator  at  his  meals* 
the  company  cannot  be  lieid  guilty  of  a  negligent  delay  if  the  mesaaee  is 
forwarded  'immediately  on  his  return  to  the  ^ce.*  Bat  this  is  true  only  as 
to  offices  where  the  business  is  not  large  enough  to  justify  the  employment  of 
more  than  one  operator;  if  ttie  business  of  the  station  is  so  large  as  to  make 
it  clear  that  one  operator  cannot  properly  attend  to  it,  the  company  will  not 
be  allowed  to  set  up  the  inadequacy  of  its  means  of  transmission  as  an  excuse 
for  delay.* 

"BrnXf  to  lifBim  «Md*r  Whaa  Mat  Is  VMmUskto.  —  Where,  from  any  cause,  it  is 
impossible  to  transmit  the  message,  or  where  considerable  delay  will  be 
necessary,  and  the  operator  is  aware  of  the  bet  when  the  message  is  offered 
him,  it  is  his  ddty  to  inform  the  sender,  particularly  when  the  message  show 
on  its  face  the  necessity  or  importance  of  its  being  speedily  transmitted.^ 

DflUy  u  GTMtins  Fnmmption  of  HogUgenoo.  —  A  delay  of  ten  or  twelve  hours  in 
trannmission,  if  unexplained,  will  create  a  presumption  of  negligence  oa  the 
part  of  the  company.* 

d.  To  Transmit  Correctly.  —  A  telegraph  company,  not  being  an 
insurer,  is  responsible  for  errors  in  transmission  only  when  they  are  a  result  of 
its  want  of  care.*  But  the  mere  fact  of  an  error  creates  a  presumption  of 
negligence-' 

€.  To  Deliver  to  Addressee — (i)  In  General.  —  Subject  to  reasonable 
regulations  as  to  delivery  limits,  the  company  is  bound  to  make  delivery  of 
all  messages  sufficiently  addressed,  when  this  can  be  done  by  the  exercise 
of  reasonable  diligence.  It  cannot  escape  this  duty  by  showing  that  the 
business  of  its  office  at  the  receiving  station  is  not  sufficient  to  justify  the 
employment  of  an  additional  agent  to  make  delivery." 

Bsty  to  VoUfy  tmiw  of  Xaaddlvarr.  —  When  the  company  ascertains  that  a 
delivery  cannot  be  made,  it  is  not,  as  a  matter  of  law,  bound  to  notify  the 
sender  of  that  fact;  whether  it  was  under  a  duty  to  do  so  depends  upon 
whether  ordinaiy  care  under  all  circumstances  would  have  required  sndi  a 
notification.* 

1,  Behm  V.  Western  Union  TeL  Co..  8  BIm.       S,  DeUy  OreatM  PnmmptiOB  of  VflfUfna.— 

(U.  S.)  131.  Kendan  v.  Wertem  Union  Tel.  Co,  56  •lo- 

8.  Behm  v.  Western  Union  Tel.  Co.,  8  Btss.  App.  19a ;  Western  Union  Tel.  Co.  v.  OmA, 
(U.  S.)  131.  Compare  Western  Union  Tel.  (Tex.  Ctv,  App.  1894)  25  S.  W.  R^.  990. 
Co.  If.  Henderson,  S9  Ala.  510,  18  Am.  St.  Rc^.  A  delay  of  tcit  mach  less  thne  mar,  nader 
148,  30  Am.  ft  &ig.  Oirp.  Cas.  615.  And  see  pecoliar  circumstances,  raise  the  preanwytfon 
Western  Union  Tel.  Co.  v.  Georgia  Cotton  Co,,  of  negligence.  See  Postal  Tel.  Co.  c  Rhett 
94  Ga.  444.  (Miss.  1903)  33  So.  Rep.  41s,  (Miss.  1904)  35 

8.  Western  Union  Tel.  Co.  v.  Scircle,  103  So.  Rep.  829;  Western  Union  Tel.  Co.  v.  Boots. 
Ind.  237,  10  Am.  &  Eng.  Corp.  Cas.  616.    See     10  Tex.  Civ.  App.  540. 

also  Western  Union  Tel.  Co.  v.  Parsons,  72  iTUanee  to  Omoome  Preaiunptioa. —  SiatA 
S.  W.  Rep.  800,  24  Ky,  L.  Rep.  2008.  v.  Western  Union  Tel.  Co.,  57  Mo,  App. 

WlMB  the  Tslflsra^  ud  SaUroad  Compai^  0.  See  infra,  this  title  VIII.  i.  Gtment 
■miAojr  the  ftUM  Agmt  at  a  amall  sutlim,  W  Naturt  of  LiabUity.  See  also  Gemain  Fniit 
reasonable  office  hours  of  die  railroad  are  those  Co.  v.  Western  Union  Tel.  Co.,  137  Cal.  598. 
of  the  telegraph  company,  and  telegraph  bnsi-  7.  See  infra,  this  tide,  VIII.  3.  b. 
ness  need  not  he  transacted  at  ether  hoors.  8.  Anty  of  BellTery.  —  Western  Untoo  Td. 
Western  Union  Tel.  Co.  v.  Georgia  Cotton  Co.,  Ca  v.  Henderson,  89  Ala.  510,  iB  Am.  St.  Rep. 
94  Ga.  444.  148,  30  Am.  4  Eng.  Corp.  Cas.  615.  Corner 

4.  Reoeasity  for  Delay  Vnat  la  Ooanumloatai.     Behm  v.  Western  Union  Tel.  Co.,  8  Bias.  (U. 
—  Fleischner  v.  Pacific  Postd  Td.  Cable  Co.,     S.)  131. 

55  Fed.  Rep.  738;  Western  Union  Td.  Co.  v.  0.  HotlMuf  Bandar  of  VondetlTsry.— Western 
Cohen,  73  Ga.  522 ;  Bierhans  f .  Western  Union  Uidon  Td.  Co.  v.  Davis,  (Tex.  Ov.  App.  1899) 
Td'  Co.,  8  Ind.  App.  246;  Western  Union  Td.  51  S.  W.  Rep.  258.  Compart  Heodiida  r 
Co.  V.  Harding,  103  Ind.  505:  See  also  West-  Western  Union  Td.  Co..  126  N.  Car.  304.  78 
em  Union  TeL  Co.  v.  Bii^-Fortes  Co.,  39  Tex.  Am.  St.  Rep.  658  (dnty  to  notify  agent  at  seod- 
Civ.  App.  526.    Compare  Ohio,  etc.,  R.  Co.  v.     ing  station). 

Applewhite,  52  Ind.  540;  Pittsburgh,  etc,  R.  liability  f6r  RegUgeat  Astnranee  that  TalMna 
Co,  f.  NuzwQi  39  Ind.  141,  19  Am.  Rep.  703.        Haa  Baea  MlTfraO.  —  Landie  v.  Western  Vma 
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(2)  To  Whofft  Delivery  Must  Be  Made.  —  The  message  must  be  delivered 
to  the  addressee  or  to  his  authorized  agent.'  Under  ordinary  circumstances 
a  delive^  to  the  wife  of  the  addressee  is  suflUcient  when  he  himself  cannot  be 
reached.*  The  clerk  of  a  hotel,  it  has  been  held»  has  an  implied  authority  to 
receive  and  receipt  for  messages  addressed  to  the  guests  of  the  hotel,  and  a 
delivery  to  him  of  such  a  message  will  discharge  the  company  of  further 
responsibility  in  the  absence  of  circumstances  which  dearly  call  for  a  different 
course.' 

DallTery  to  Om  bviaf  iHBs  Kuu  u  Addretfm.  —  Whether  or  not  a  delivery  to  a 
person  of  the  same  name  as  the  addressee  is  sufficient  to  dischai^e  the  com- 
pany must  depend  upon  the  accompanying  circumstances,  and  is  usually, 
therefore,  a  question  for  the  jury.  It  cannot  be  said  that  such  a  delivery, 
without  proof  of  Facts  justifying  it.  is  good  as  a  matter  of  law.* 

If flNHfe  DlTAOtad  to  Addnflwe  "Cur*  of'*  Third  Fartj.  — The  better  rule  is  that  in  the 
case  of  a  message  so  directed  a  delivery  to  the  person  in  whose  care  it  is 
seat  is  sufficient,'^  a<id  will  dischai^e  the  company  from  further  responsibility 
even  though  such  person  declines  to  receive  it.*  When,  however,  the  person 
in  whose  care  the  message  is  addressed  cannot  be  found,  it  is  the  duty  of  the 
company  to  make  an  effort  to  find  the  addressee,  and  it  will  be  liable  for  a 


Tel.  Co.,  ij6  N.  Car.  431,  78  Am.  St.  Rep. 

668. 

1.  DoUvory  «f  Mmhm.  —  A  deUrcir  of  a 
tel^apb  mesMge  whica  would  be  food  in  law 
M  between  the  addreuee  and  the  compaiqr  ia 
good  as  between  the  sender  and  the  company. 
Norman  v.  Western  Union  Td.  Co.,  31  Wash, 
S77. 

The  company  is  liable  for  loss  aad  darna^ 
resulting  from  delivery  in  an  envelope  directed 
to  "T.  W.  P."  when  the  true  address  was 
"  T.  W.  P.  &  Co."  Pearsall  v.  Western  Uoion 
Tel.  Co.,  44  Hun  (N.  Y.)  532.  o&rmed  iZ4  N. 
Y.  J56,  a  I  Am.  St.  Rep.  66a. 

Tk»  Addnawe  Hake  the  Compaiw'a  Meaaen- 
fsr  His  AgwX  so  that  he  cannot  bold  the  com- 
pany for  the  messenger's  mistakes.  Norman 
V.  Western  Union  Tel.  Co.,  31  Wash.  577. 

Addreaaee  Absent — Special  Contract  to  Dt- 
livtr  to  Third  Person  Mads  by  Company's 
Agent  Binds  Company.  —  Western  Umon  TeL 
Co.  V.  Evans,  5  Tex.  Civ.  App.  55. 

D»ty  to  Deliver  at  Absent  Addressee's  Resi- 
dence or  Place  of  Business.  —  Western  Union 
Tel.  Co.  V.  Woods,  56  Kan.  737;  Sherrill  v. 
Western  Union  Tel.  Co.,  117  N.  Car.  35^. 

BtUganoe  to  Hake  Fenonal  Delivery  Veoessar^. 
—  Even  if  the  addressee  is  absent  from  bis 
home  and  place  of  business  the  delivery  must 
be  made  to  htm  personally,  if  be  can  be  found 
by  the  exercise  of  reasonable  diligence.  West- 
em  Union  Teh  Co.  v.  Mitchell,  91  Tex.  454,  66 
Am.  St.  Rep.  906;  Western  Union  Tel.  Co.  v. 
Moseley,  aS  Tex.  Civ.  App.  562;  Western 
Union  Tel.  Co.  v.  De  Jailes,  8  Tex.  Ov.  App. 
109. 

As  to  what  is  reasonable  diligence,  see  Her- 
ron  V.  Western  Union  Tel.  Co.,  90  Iowa  139; 
.Weatem  Union  Tel.  Co.  v.  Redinger,  (Tex. 
Civ.  App.  1903)  66  S.  W.  Rep.  485  (where  tlie 
facts  were  held  not  to  show  negligence!. 

8.  Selivery  to  Addrsawe's  Wife. —  Given  v. 
Western  Union  Teh  Co., -24  Fed.  Rep.  119.  8 
Am.  &  Eng.  Corp.  Cas.  107 ;  Western  Union 
Teh  Co.  V.  Woods,  56  Kan.  737. 
MtTMSr  M  Vifa  Vfft  Tar  Be  MMwt  w  Hatter 
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of  Law.  —  Western  Union  Tel.  Co.  v.  Mitchell, 
91  Tex,  4S4,  66  Am.  St.  Rep.  906 ;  Western 
Union  Tel.  Co.  v.  M«eeley,  Tex.  Gv.  App. 
S63.  See  also  the  titles  Aobkcy,  vol.  i,  pp.  957, 
95S;  Husband  and  Wife,  vol.  15,  p.  856. 

8.  Bdlvery  to  Clerk  of  Hotel. — Western  Union 
Tel.  Co.  V.  Trissal,  98  Ind.  566.  Contra,  West- 
em  Union  Tel.  Co.  v.  Co\A>,  95  Tex.  333,  99 
Asi.  St  Sep.  86a. 

ftaffloient  of  Bach  Delivery  Qaeition  of  Faot.  — 
Barefoot  v.  Weatern  Union  Tel.  Co.,  a8  Tex. 
Qv.  App.  457- 

4.  Sherrill  v.  Western  Union  TeL  Co.,  116 
N.  Car.  655.  Compare  the  title  Cabsibrs  or 
Goods,  vol.  5,  p.  21a,  note  3. 

6.  Hassage  is  "Care  of"  Third  Person.— 
l^aer  p.  Western  Union  Tel.  Co.,  131  N.  Car. 
3BS ;  Western  Union  Tel.  Co.  v.  Young,  77 
Tex.  345,  ig  Am.  St.  Rep.  751,  30  Am.  &  Eng. 
Corp,  Cas.  613;  Western  Union  Tel,  Co.  v. 
Thompson,  (Tex.  Qv.  App.  1895)  31  S.  W. 
Rep.  318;  Western  Union  Tel.  Co.  v.  Houghton, 
83  Tex.  56a,  37  Am.  St  Rep.  918;  Western 
Union  Tel.  Co.  v.  Elliott,  7  Tex.  Civ.  App. 
482. 

Snoh  Delivery  Safldent  Though  He  Effort  Hade 
to  find  AddrMsee.— Western  Union  Tel.  Co. 
V.  Terrell,  i  o  Tex.  Civ.  App.  60.  Compare 
Martin  v.  Sunset  Telephone,  etc..  Co.,  18  Wash, 
ado. 

VUb  the  Addrau  Is  "Oare  of"  a  Railway 
OompaBy  at  a  certain  place,  delivery  to  its  agent 
there  is  sufficient.  Lefler  v.  Western  Union 
Tel,  Co.,  131  N.  Cas-  355.  Compare  Western 
Union  Tel.  Co.  v.  Newhouse,  6  Ind.  App.  423. 

0.  When  Fenoii  In  Whoae  Care  Addressed  Be- 
foaei  to  Beoeive  Keesage.  —  Western  Union 
Tel.  Co.  V.  Thompson,  (Tex.  Civ,  App.  1895) 
31  S.  W.  Rep.  318.  But  in  Hinaon  v.  Postal 
Tel.  Cable  Co.,  133  N.  Or.  460,  it  is  held  that 
■where  the  message  'is  sent  "  care  of "  the  ad- 
dressee's employer,  and  the  latter  declines  to 
receive  it,  it  is  the  duty  of  the  company  to  use 
reasonable  diligence  to  find  the  addressee  him- 
self, and,  failing  in  that,  to  wire  back  for  a 
better  address. 
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failure  to  deliver  when  it  appears  that  he  was  within  the  delivery  limits  and 
his  residence  is  a  matter  of  common  knowledge  in  the  locality.' 

Bpedftl  ArrangoiMiiti  Bfltwoon  the  Operator  ud  the  Third  Futy  under  which  delivery 
to  certain  persons,  or  in  a  peculiar  way,  is  sufficient  as  to  messages  addressed 
to  such  third  party  are  not  operative  as  to  messages  sent  to  one  in  "  care  of" 
the  latter,  and  the  company's  duty  must  be  determined  without  regard  to 
such  arrangemente.*  But  such  special  amuigements  are  binding  upon  both 
the  addressee  and  the  sender  if  made  with  either,  with  respect  to  messages 
between  them.' 

(3)  Manner  of  Delivery.  —  The  addressee  is  entitled  to  a  written  copy  of 
the  message  and  the  company  does  not  fully  discharge  its  duty  by  communi- 
cating the  contents  of  the  message  over  the  telephone.^  The  addressee  may, 
however,  waive  this  duty  and  accept  such  method  of  delivery,'  but  his  waiver 
will  apply  only  to  messages  auldressed  to  him  and  not  to  those  sent  to  another 
in  his  care.* 

(4)  Duty  to  Forward  Messages.  —  The  company  is  under  no  obligations  to 
forward  messages  when  the  addressee  has  removed  his  residence  to  another 
locality,  but  it  may  assume  this  duty  by  contracting  to  forward  all  messages 
received  by  it  for  htm.  Such  an  agreement  is  binding  on  the  company  for  a 
reasonable  time  only.'  What  is  a  reasonable  time  in  such  cases  is  ordinarily 
a  question  for  the  jury.^ 

A  Here  Terbal  lutmotlon  to  the  Comfuiy*!  Keifenger  Bey,  by  the  addressee,  to  deliver 
messages  received  during  certain  hours,  at  a  particular  place,  will  not  bind 
the  company  and  renders  the  messenger  the  addressee's  agent ;  to  bind  the 
company  an  instruction  to  this  effect  must  be  in  writing  and  addressed 
to  it.» 

(5)  Time  of  Delivery  —  JMmj  —  In  Oonml.  —  The  delivery  must  be  made  as 


1.  Datjr  to  Sedc  Addrefwe  When  Person  to 
Whou  Cue  Addreued  Not  Foaad.  —  Western 
Union  Tel.  Co.  v.  Houghton,  82  Tex.  562,  27 
Am.  St.  Rep.  918,  39  Am.  &  Eng.  Corp.  Cas. 
S77 ',  Western  Union  Tel.  Co.  v.  Jackson,  19 
Tex.  Civ.  App.  273. 

A  delivery  to  the  partner  of  the  person  in 
whose  care  the  plaintiff  is  addressed,  such  per- 
son, as  well  as  the  addressee,  being  out  of 
town,  but  their  temporary  address  known  to  ' 
the  operator,  is  insufficient.  Western  Union 
TeL  Co.  V.  Hendricks,  26  Tex.  Civ.  App.  366, 
1  rex.  Civ.  App.  looa)  68  S.  W.  Rep.  7*0. 

%.  Spseial  Agreements.  —  Thompson  v.  West- 
em  Union  Tel.  Co.,  10  Tex.  Civ.  App.  120. 

Thus  an  arrangement  by  the  third  party  with 
the  operator  that  all  messages  to  him  might  be 
telephoned  to  him  will  not  relieve  the  company 
of  the  duty  to  deliver  to  him  the  written  mes- 
sage addressed  to  plaintiff  in  his  care.  West- 
ern Union  Tel.  Co.  v.  Fearce,  95  Tex.  578, 
rc^'ersing  (Tex.  Civ.  App,  igoa)  67  S,  W.  Rep. 
930,  and  disHngmshing  Western  Union  Tel, 
Co.  V.  Yoong,  77  Tex.  245,  19  Am.  St  Rep. 
751. 

8.  Norman  v.  Western  Union  Tel.  Co.,  31 
Wash.  577. 

4.  Transmission  Over  Telephone.  —  Brashears 
V.  Western  Union  Tel,  Co.,  45  Mo.  App.  433 
(error  in  telephoning  raess^e)  ;  Western  Union 
Tel.  Co.  V.  Pearce,  95  Tex.  578,  reversing  (Tex. 
Civ.  App.  1902)  67  S.  W.  Rep.  920. 

8.  Norman  v.  Western  Union  Tel.  Co.,  31 
Wash.  577  (telegraph  messenger  telephoning 
message  1^  request  is  addressee's  agent). 

9>  Western  Union' Tel.  Co.  p,  pearce,  ps  Tex. 


578,  reversing  (Tex.  Civ,  App.  1902)  67  S.  W. 
Rep.  920, 

7.  Bpednl  Duty  te  Ferwud.  —  Thorp  v.  West- 
ern Union  Tel.  Co.,  84  Iowa  190:  Westeni 
Union  Tel,  Co.  v.  Bierhaus,  8  Ind.  App. 

In  Western  Union  Tel.  Co.  v.  Hendricks.  26 
Tex.  Cvr.  App.  366,  it  is  held  that  when  the 
company  has  been  paid  the  extra  charge  for 
delivery  beyond  the  free  limits  and  payntent 
of  any  additional  charges  has  been  gnaianteed, 
the  operator  at  the  receiving  station,  knowing 
that  the  message  is  important  and  that  the 
addressee  is  temporarily  in  another  city  (where 
the  company  had  an  office),  is  under  a  duty  to 
send  it  to  him  there,  and  for  bis  failure  to 
attempt  to  send  it  there  the  company  is  liable. 

8.  But  the  company  Is  not  liable  for  failing  to 
forward  a  message  to  an  abs«it  addressee  wken 
it  exercises  due  diligence  to  make  personal  de- 
livery and  the  operator  is  not  aware  of  his  tem- 
porary address,  although  the  messenger  boy  tn 
charge  of  the  message  might  easily  have  learned 
where  the  addressee  was  if  he  had  inquired  at 
any  of  the  places  where  he  attempted  to  make 
delivery.  Western  Union  Tel.  Co.  v.  Redinger, 
(Tex.  Civ.  App.  1901)  63  S.  W.  Rep.  156, 

Seply  Message.  —  The  company  may  assmne 
the  duty  of  delivering  such  a  message  at  a  [dace 
other  than  that  directed  therein ;  whether  it 
has  done  so  is  a  question  of  fact.  Harper  v. 
Western  Union  Tel,  Co.,  92  Mo.  App.  304- 

Additional  ChargM  Most  Be  Paid  or  prorided 
for.  Abbott  v.  Western  Union  Td.  Co.,  86 
Minn,  44. 

9.  Givin  v.  Western  Union  Tel.  Co,  34  Fed. 
Rep.  119,  8  Am.  ft  Eng.  Corp.  Cas.  107. 
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soon  after  transmission  as  is  reasonably  practicable ;  *  the  duty  of  early  deliv- 
ery is  as  imperative  as  that  of  prompt  transmission.'  A  peculiar  duty  with 
respect  to  the  time  of  delivery  arises  when  there  are  two  messages,  both 
relating  to  the  same  subject,  sent  at  different  times  not  far  apart,  and  a 
delivery  of  the  later  one  first  will  mislead  the  addressee.' 

(6)  Free  Delivery  Limits.  —  The  company  may,  by  regulation,  fix  for 
each  station  limits  beyond  which  it  shall  not  be  bound  to  make  free  delivery 
of  messages.*  '  The  reasonableness  of  any  particular  limit  must  depend  upon 
circumstances,  the  size  of  the  town  or  city  being  the  chief  element  to  be 
considered.*  In  some  jurisdictions  the  limits  are  fixed  by  statute.*  The 
company  may  also  require  that  for  a  delivery  beyond  the  free  delivery  limits  a 
special  chaise  must  be  paid,  and  that,  in  the  absence  of  such  payment,  it  will 
be  under  no  obligation  to  make  the  delivery.*  Of  the  existence  of  such  a 
rule  it  should  promptly  inform  the  sender,  when  the  addressee  lives  beyond 
such  limits,  and  its  failure  to  do  so  is  evidence  of  negligence.* 

Wkra  tiM  AddnuM  BMldM  Sererat  WIm  (Tom  the  Beodvlng  Offlot  the  company  is  under 
no  duty  to  deliver  to  him  there  in  the  absence  of  a  special  contract  to  do  so 
and  the  payment  of  the  necessary  charges.*  But  the  mere  fact  that  the 
addressee  s  home  is  far  from  the  office  does  not  excuse  the  company  from 
its  duty  to  exercise  reasonable  diligence  to  deliver  to  him  within  the  free 
delivery  limits.  *• 


L  Dvtr  to  SeUver  Without  D«Uy,  — Hark- 
ness  V.  Western  Union  Tel.  Co.,  73  Iowa  190, 
5  Am.  St.  Rep.  672 ;  Bliss  v.  Baltimore,  etc.. 
Tel.  Co.,  30  Mo.  App.  103 ;  Cannon  v.  Western 
Union  Tel.  Co.,  100  N.  Car,  300,  6  Am.  St. 
Rep.  590,  31  Am,  &  Eng.  Corp.  Cas.  124. 

A  dispatch  delivered  in  its  r^iUar  order 
within  half  an  hour  of  the  time  it  was  received 
at  its  destination  is  seasonably  delivered. 
Julian  V.  Western  Union  Tel.  Co.,  98  Ind.  327. 

Although  the  operator  promised  the  addressee 
to  deliver  his  message  "  at  once,"  the  com- 
pany  is  still  bound  only  to  ordinary  diligence. 
Western  Union  Tel.  Co.  v.  De  Jarles,  8  Tex. 
Civ,  App.  109. 

t.  Western  Union  Tel.  Co.  v.  Cougar.  84  Ind. 
176;  Western  Union  Tel.  Co.  v.  PallotU,  81 
Uiss.  3i£, 

5.  Western  Union  TeL  Co.  v.  Virginia  faper 
Co..  87  Va.  418- 

Tlme  Baquirsd  ftor  Copying  and  Addrsisiag'  tho 

Meisage  and  for  numbering  it,  etc.,  is  to  be 
considered  in  determining  the  diligence  exer- 
cised. Western  Union  Tel.  Co.  v.  McConnico, 
37  Tex.  Civ.  App.  610.  See  also  Davis  v. 
Western  Union  Tel.  Co.,  66  S.  W.  Rep.  17. 
23  Ky.  L.  Rep.  1758. 

4,  UmiU  of  Ttm  DollTWy. —  Western  Union 
Tel.  Co,  r.  Ward,  23  Ind.  377,  85  Am.  Dec.  462 ; 
Western  Union  Tel.  Co.  v.  Redinger,  Tex. 
Civ.  App.  362. 

8.  Reynolds  v.  Western  Union  Tel.  Co.,  81 
Mo.  App.  223. 

A  regulation  fixing  the  free  delivery  limits  at 
one-half  mile  from  the  office,  in  a  town  of  five 
thousand  inhabitants,  is  not  unreasonable. 
Western  Union  Tel.  Co.  v.  Trotter,  55  III.  App. 
659- 

6.  Statutes. —  See  Reese  v.  Western  Union  Tel. 
Co.,  123  Ind.  394;  Western  Union  Tel.  Co.  v, 
Moore,  la  Ind.  App.  136,  54  Am.  St.  Rep. 
SIS- 

7.  Whittemore  v.  Western  Union  Tel.  Co., 
71  Fed.  Rep.  651;  Western  Union  Tel.  Co.  v. 
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Henderson,  89  Ala.  510,  ig  Am.  St.  Rep.  148, 
30  Am.  &  Eng.  Corp.  Cas.  615;  Western  Union 
Tel.  Co.  V.  Mathews,  107  Ky.  663^  Roche  v. 
Western  Union  Tel.  Co.,  70  S.  W.  Rep.  39,  24 
Ky.  L.  Rep.  84s;  Western  Union  Tel.  Co.  v. 
Cross,  (Ky.  1903)  74  S.  W.  Rep.  1098;  Ander- 
son V.  Western  Union  Tel.  Co.,  64  Tex.  17. 

Agent  Ki^  Waive  Freparment  by  Sender.— 
Roche  V.  Western  Union  Tel.  Co.,  70  S.  W. 
Rep.  39.  34  Ky.  L.  Rep.  845  ;  Western  Union 
Tel.  Co.  V.  O'Keefe,  (Tex.  Civ.  App.  1895)  29 
S.  W.  Rep.  II37- 

A  Mere  Ooaranty  hy  the  Sender,  accepted  by 
the  agent  at  the  sending  station,  binds  the  com- 
pany to  make  delivery  without  prepayment. 
Western  Union  Tel.  Co.  v.  Warren,  (Tex.  Civ. 
App.  1896)  36  S,  W,  Rep.  314;  Western  Union 
Tel.  Co.  V.  Drake,  13  Tex,  Civ.  App.  572.  Cont' 
pare  Hargrave  v.  Western  Union  Tel.  Co.,  (Tex. 
Civ.  App.  1901)  60  S.  W.  Rep,  687. 
Whether  Onaranty  Xnst  Be  Written  on  Message. 

—  Reynolds  v.  Western  Union  Tel.  Co.,  81  Mo. 
App.  223  (meaning  of  "  gtd."  on  telegram  and 
evidence  explanatory  thereof  is  for  jury). 

t,  Hendricks  v.  Western  Union  Tel.  Co., 
136  N.  Car.  304.  78  Am.  St.  Rep.  658;  Bright 
V.  Western  Union  Tel.  Co.,  133  N,  Car.  317; 
Bryan  v.  Western  Union  Tel.  Co.,  133  N.  Car, 
603. 

B.  Western  Tel.  Co.  v.  Mathews,  107  Ky.  663; 
Western  Union  Tel.  Co.  v.  Swearingcn,  95 
Tex.  420,  reversing  (Tex.  Civ.  App.  1901)  65 
S.  W.  Rep.  1080;  Western  Union  Tel.  Co.  v. 
Taylor,  ^  Tex.  Civ.  App.  310. 
Company  Liable  on  Special  Agreammt  to  DoUtst. 

—  Western  Union  Tel.  Co.  v.  Matthews,  67  S. 
W.  Rep.  849,  34  Ky.  L.  Rep,  3  (addressee  re- 
siding four  miles  from  office). 

10.  Rosser  v.  Western  Union  Tel.  Co..  130 
N.  Car.  251 ;  Western  Union  Tel.  Co.  v.  Davis, 
30  Tex.  Civ.  App.  590. 

When  the  agent  at  the  receiving  station 
notifies  the  addressee  by  mail  and  also  asks  the 
extra  charges  to  be  guaranteed  by  the  sender. 
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The  Company  Kay  Waive  Its  Btqnlrement  of  an  Ertra  Charge  for  deHveiy  beyORd  the 

free  limits,  and  when  it  appears  that,  without  demanding  the  charge,  it 
specially  undertook  to  deliver,  it  will  be  liable  for  a  nondelivery  even  though 
the  addressee  lived  beyond  the  free  delivery  limits.*  A  waiver  of  the  rule  as 
to  nondelivery  beyond  such  limits  will,  it  seems,  be  presumed  from  a  long 
continued  failure  to  enforce  it.* 

A  Outom  or  Begnlatlon  of  tlie  Company  under  which  the  operator  at  the  desti- 
nation must  nntify  the  sending  office  of  any  necessary  special  charges  in  order 
that  the  sender  may  pay  or  guarantee  them,  may  be  shown  in  evidence  as  a 
part  of  the  contract  of  sending.'  So  also,  when  prepayment  of  the  extra 
charge  for  delivery  beyond  the  free  limits  is  not  required,  but  the  custom  is  to 
collect  such  charge  from  the  addressee,  the  failure  to  prepay  such  charges  will 
constitute  no  defense  to  the  company.* 

The  Bflffolatlon  Beqolrlng  Prepaymeo^  of  Bpooial  Chu^  will  be  strictly  construed 
against  the  company.* 

So  IMlTory  linlu  nxsd.  —  In  the  absence  of  proof,  as  to  free  delivery  limits  it 
will  be  assumed  that  the  company  undertook  to  make  free  delivery  to  all 
persons  living  within  a  reasonable  distance  of  such  office;  what  is  a  reasonable 
distance,  in  such  a  case,  is  ordinarily  a  question  for  the  jury  under  all  the 
circumstances  proven. • 

(7)  What  Constitutes  Due  Diligence.  —  What  constitutes  due  diligence  in 
the  effort  to  make  prompt  delivery  of  messages  is  a  question  to  be  determined 
from  all  the  facts  and  circumstances  in  each  case,  and  is  usually  for  the  jury.* 

/.  Message  to  Passenger  "Care  of"  Carrier.  —  A  common  carrier, 
as  such,  owes  no  duty  to  a  passenger  to  receive  and  deliver  telegrams  directed 
to  him,  and  in  the  absence  of  evidence  showing  an  undertaking  or  custom  on 
its  part  to  that  effect,  or  that  it  knew  or  permitted  its  agents  or  servants  to  do 
so,  it  is  not  liable  for  a  failure  on  the  part  of  one  of  its  ^ents  to  deliver  to  a 
pa-;senger-a  telegram  directed  to  the  passenger  in  the  care  of  the  carrier  and 
accepted  by  the  agent  for  delivery.** 

3.  H^l%ence  of  Company  ~  a.  In  Geveral.  —  Any  failure.on  the  part  of 
the  company  to  exercise  ordinary  care  to  effect  a  prompt  and  correct  trans- 
mission and  a  prompt  delivery  to  the  proper  party  constitutes  negligence. 
What  is  ordinary  care  is  to  be  determined  from  the  character  of  the  company's 
duty  in  the  premises,*  and  from  all  the  facts  and  circumstances  in  evidence. 

the  sRcnt  i.s  not  liable  for  refusing  to  give  the  (Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  624.  See 

message  to  a  neighbor  who  offers  to  deliver  it  also  Western  Uoion  Tel.  Co.  v.  Davis.  Tex. 

without  charge.    Western  Union  Tel.  Co.  v.  Gv.  App.  427. 

Swearing,  95  Tex.  420,  reversing  (Tex.  Civ.  8.  Evans  v.  Western  Union  Tel.  Co.,  (Tex. 

App.  1901)  6s  S.  W.  Rep.  1080.  Civ.  App.  1900)  56  S.  W,  Rep.  609. 

1.  Waiver  of  Extra  Chai^.  —  Whittemore  4.  Western  Union  Tel.  Co.  v.  Tierce,  (Tex. 

V.  Western  Union  Tel.  Co.,  71  Fed.  Rep.  651;  Civ.  App.  1902)  70  S.  W.  Rep.  360,  rrvtrsimg 

Western  Union  Tel.  Co.  v.  Matthews,  67  S.  W.  67  S.  W.  Rep.  920. 

Rep.  849,  24  Ky.  L,  Rep.  3 ;  Western  Union  Tel.  8.  Western  Union  Tel.  Co.  v.  Moore,  xa  Ind. 

Co.  V.  Robinson,  97  Tenn.  638;  Western  Union  App.  136,  54  Am.  St.  Rep.  515- 

TeL  Co,  V.  Teague,  8  Tex.  Civ.  App.  444 ;  West-  6.  DeUwy  to  AU  vlUdn  BaaimUe  DfaUaea 

em  Union  Tel.  Co.  v.  Hargrove,  14  Tex.  Ciy..  —Western  Union  Tel.  Co.  r.  Rossell.  (Tex. 

App.  79;  Western  Union  Tel.  Co.  v.  Sweetman,  Civ.  App.  1895)  31  S.  W.  Rep.  698. 

19  Tex.  Civ.  App.  435;  Western  Union  Tel.  7.  Due  ©iUgenoe.— See  Ross  w.  Western  Untoa 

Co.  V.  Davis,  30  Tex.  Civ.  App,  590.  Tel.  Co.,  (C.  C.  A.)  81  t^ed.  Rep.  676:  Hendcr- 

In  Western  Union  Tel.  Co.  v.  Womack,  9  shot  v.  Western  Union  Tel.  Co.,  106  Iowa  119, 

Tex.  Civ.  App.  607,  it  appeared  that  the  agent  68  Am.  St.  Rep.  313;  Western  Union  Td. 

had  for  years  been  in  the  habit  of  sending  **-  Burgess,  (Tex.  Civ.  App.  1897)  43  S.  W. 

messages  to  persons  beyond  the  free  limits  by  Rep.  1033.    And  also  the  cases  in  the  notes  » 

volunteers,  without  charge,  and  undertook  to  *he  paragraphs  preceding, 

do  so  in  plaintiff's  case.   It  was  held  that  the  8.  Vo  Dvtj  of  Ouriar  to  DoUvar  TdflgilH.  — 

company  was  liable  for  a  failure  to  deliver,  Davies  v.  Eastern  Steamboat  Co.,  94  He.  37% 

notwithstanding  the  stipulation  exempting  it  where  the  telegram  was  delivered  to  ^e  captaif 

from  liability  in  such  a  case.  of  a  steamboat. 

9,  Western  Union  Tel.  Co.  v.  Robinson,  97  8,  See  infra,  this  title,  rnnimunbii  ami  De- 

Tenn.  638 ;  Western  Union  Tel.  Co.  v.  Cain,  livery  of  Messages. 
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A  distinction  is  made  between  "gross"  negligence  and  "ordinary"  negli. 
gence  in  the  law  goveming  the  liability  of  tel^raph  companies  in  determining 
the  extent  to  which  stipulations  in  the  contract  oi  sending  will  relieve  the 
company-  from  liability.' 

Presumption  of  Negligence  —  Burden  of  Proof.  —  Here,  as  else- 
where, the  plaintiff  must  make  out  a  prima  facie  case  of  negligence,*  and  this 
duty  is  discharged  when  facts  are  shown  which  raise  a  presumption  of  negli- 
gence.* That  certain  facts  raise  a  presumption  of  negligence  as  against  tele- 
graph companies,  in  apparent  exception  to  the  general  rule  that  the  fact  of 
injury  merely  is  no  evidence  of  ne^ligence,^  has  been  placed  on  the  ground 
that  such  companies  are  engaged  m  a  public  employment  which  requires  a 
high  degree  of  technical  skill  and  the  causes  of  mistakes  and  errors  are 
peculiarly  within  their  knowledge.* 

Proof  of  sn  VnroMouble  DoUy  Is  BeUwy  or  of  a  failure  to  deliver  creates  a  pre- 
sumption of  negligence  on  the  part  of  the  company  and  casts  upon  it  the 
burden  of  showing  exculpatory  facts  or  circumstances.* 

Inof  a<  M  Xn«r  In  TttBimlwloii  that  is  material  likewise  creates  a  priesumption 
that  it  was  due  to  the  company's  negligence  and  will  justify  a  recovery  in  the 
absence  of  proof  by  the  company  excusing  the  error.' 

ynam  Groii  VagUgonoa,  ■toeondaDt,  or  Vravd  is  necessary  in  order  to  render  the 


1.  See  infra,  this  title,  Stipi»iaAonx  in  Con- 
tract of  SeHdmg.  See  also  Coit  v.  Western 
Uoion  Tel.  Co.,  130  CsL  657,  80  Am.  St-  Rep. 
153.  As  to  this  distinction  generslly,  see  the 
titles  Bailuuits,  voL  3,  74s;  Nigligbhcb, 
vol.  at,  p.  459  ei  *eq. 

8.  See  the  titles  Buksen  of  Paoor,  vol.  $,  p. 
38;  Nkclicencb,  vol.  31,  p.  515. 

8.  See  the  titles  Busskh  or  Proov,  ToL  Si  P^ 
40;  NXOUGBKCE,  vol.  SI.  p.  51$. 

4.  See  the  titles  Comtkibutost  Niglksngs, 
vol.  7,  p.  4S3  *t  NBtaJOBHCK.  vol.  SI,  p. 
510  et  teq. 

5.  See  for  instsnce  Tyler  v.  Western  Union 
Tel.  Co.,  60  111.  431,  14  Am.  Rep.  38;  West- 
em  Union  Tel.  Co.  v.  Griawold,  37  Ohio  St. 
313,  4t  Am.  Rep.  500.  And  see  genctaUjr  tbe 
title  BtiKDiN  or  Pkoof,  vol.  5,  p.  41. 

6.  Tailors  ts  DeUrer  or  Vnriaseaalds  IMaif  — 
Arkamsat.  —  Little  Rock,  etc.,  Tel.  Co.  v.  DstIs,  ' 
41  Ark.  79,  8  Am.  &  Eng.  Corp.  Cas.  los. 

Indiana.  —  Western  Union  Tel.  Co.  v,  Scirdc, 
103  Ind.  a»7,  10  Am.  ft  Eng.  Corp.  Gas.  610; 
Western  Union  Tel.  Co.  v.  Ward,  33  Ind.  377. 
85  Am.  Dec  463. 

Iowa.  —  Haiicness  v.  Western  Unicm  Tel 
Co.,  73  Iowa  190,  5  Am.  St.  Rep.  673,  at  Am. 
&  Eng.  Corp.  Cas.  i8s. 

KoHMU.  —  Western  Union  Tel.  Co.  v.  Crall, 
38  Kan.  679,  5  Am.  St.  Rep.  795. 

Ktntucky.  —  Western  Union  Tel.  Co.  v.  Hc- 
Ilvoy,  107  I^.  633;  Western  Union  Tel.  Co. 
V.  Fisher,  107  Ky.  513. 

Maine.  —  Bartlett  v.  Western  Union  Tel.  Co., 
62  Me.  ao9,  16  Am.  Rep.  447 ;  Fowler  v. 
Western  Uni<»  TeL  Co.,  80  Me.  381,  6  Am. 
St.  Rep.  3 1 6. 

Maryland.  U.    S.    Telegraph    Co.  v. 

Gildersleeve,  39  Md.  332,  96  Am.  Dec.  519. 

North  CoreHna.  —  Sherrill  v.  Western  Union 
Tel.  Co.,  116  N.  Car.  655,  117  N.  Car.  35a; 
Rosser  v.  Western  Union  Tel.  Co.,  130  N,  Car. 
351.  Compare  Thompson  v.  Western  Union 
Tel.  Co.,  to6  N.  Car.  549,  30  Am.  ft  Eng.  Corp. 
Cas.  634. 


PanHsyfvamo.  —  U.  S.  Telcgr^>h  Co.  v. 
Wenger,  55  Pa.  Sl  363,  93  Am.  Dec  751. 

Ttfjras.  —  Western  Union  Tel.  Co.  v.  Smith, 
(Tex.  Civ.  App.  1898)  46  S.  W.  Rep.  659,  88 
TeK.  g  ;  Western  Union  Tel.  Co.  v.  Carter,  3 
Tex.  Civ.  App.  634 ;  Western  Union  Te).  Co.  v. 
Bouchell,  38  Tex,  Civ.  App.  33 ;  Western  Union 
Tel.  Co.  V.  Boots,  to  Tex.  Civ.  App.  540;  West- 
ern Union  Tel.  Co.  v.  Clark,  (Tex.  Civ.  App. 
1894)  35  S.  W.  R^  990.  Compare  Western 
Union  TeL  Co.  v.  Bennett,  1  Tex.  Civ.  App.  558, 
holding  that  where  tbe  action  is  for  ^lecial 
damages,  as  opposed  to  general  damages,  the 
burden  is  on  the  plaintiff  to  show  ncgUgence 
canaing  such  damages.  And  see  the  next  note 
bat  one,  infra. 

7.  Srror  in  Tnuadsslon  —  Arkansas.  —  West- 
em  Union  TeL  Co.  v.  Short,  53  Ark.  434. 

—  Tyler  r.  Western  Union  Tel.  Co., 
60  IlL  4SI,  14  Am.  Rep:  38. 

Indwta.  —  See  Western  Union  TeL  Co.  v. 
Meek,  49  Ind.  53. 

Iowa.  —  Turner  v,  Hawk^e  Td.  Co.,  41  lowi 
458,  30  Am.  Rep.  605. 

X^isiana.  —  La  Grange  v,  SouAwestem  Tel. 
Co.,  35  La.  Ann.  383. 

Maine.  —  Ayer  v.  Western  Union  Tel.  Co., 
79  Me.  493.  I  Am.  St.  Rep.  353. 

Mississippi.  —  Western  Union  Tel.  Co.  r. 
Goodbar,  (Miss.  1890)  7  So.  Rep.  314. 

Missouri.  —  Reed  v.  Western  Union  Tel.  Co., 
135  Mo.  661,  58  Am.  St  Rep.  609;  Lee  v. 
Western  Union  Tel.  Co.,  31  Mo,  App,  375. 

New  York. — Rittenboase  ».  Independent  Line 
of  Tel,  44  N.  Y,  363,  4  Am.  Rep,  673 ;  Pearsall 
f..  Western  Union  Tel.  Co,,  134  N,  Y.  356,  21 
Am.  St  Rep.  663,  affirming  44  Hun  (N.  Y.) 
533,  criticising  Breese  v.  U.  S.  Tele«niA  Co., 
48  N,  y.  133,  8  Am.  Rep.  536. 

OMo.«  Western  Union  Tel.  Co.  v.  Griswold, 
37  Ohio  St  303,  41  Am.  Rep.  500. 

Pennsylvania.  —  New  York,  etc,  Printing 
Tel.  Co.  V.  Drybnrg.  35  Pa-  St  398,  78  Am. 
Dec.  338. 

Tegas.  —  Western  Union  TeL  Co.  v.  Harper, 
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company  liable,  owing  to  the  stipulations  in  the  contract  ol  sending,  it  has 
been  held  that  mere  proof  of  an  error  in  transmission  or  of  a  delay  in  deliveiy 
is  not  enough  to  shift  the  burden  upon  the  company." 

The  PrMnmptlon  Thu  Ariaiog  Ii  Not  OoDoluilTe,  and  where  the  evidence,  when  con- 
sidered in  a  light  most  favorable  to  the  company,  would  warrant  a  finding  in 
its  favor,  it  is  error  to  take  the  question  from  the  jury  and  to  declare  the 
company  guilty  of  negligence  as  a  matter  of  law.' 

?i^mMtt  St  OhHgw.  —  The  plaintiff  is  not  bound  to  prove  a  payment  or  tender 
of  the  charges;  if  there  is  a  showing  that  he  engaged  the  company's  services 
and  that  it  undertook  to  transmit  the  message,  the  duty  of  the  company  is 
sufHciently  shown,  and  if  the  nonpayment  of  chains  affords  it  a  defense  it 
must  prove  the  nonpayment.' 

The  Failure  to  Compljr  with  %  Beffolatloii  or  MpnlatiOB  is  a  matter  of  defense  and 
the  burden  of  proving  it  fs  on  the  company-^ 

4.  Contributory  Negligenoe —a.  IN  General. — The  general  principles  of 
the  law  of  contributory  negligence  apply  in  the  class  of  cases  under  considera- 
tion here.'  It  is  not  necessary  for  the  defendant  to  show  that  the  plaintiffs 
contributory  negligence  was  the  direct  or  sole  cause  of  the  loss;  if  it 
"  proximately  contributed  "  to  cause  the  loss,  it  will  bar  recovery.* 

*.  Form  or  Address  of  Message  Negligently  Written. — The 
message  as  offered  to  the  company  for  transmission  must  be  written  legibly; 
the  company  cannot  be  held  liable  when  the  mistake  in  transmission  was  due 
to  the  indistinct  or  uncertain  writing  of  the  sender.*    The  address  of  the  per- 


is Tex.  Civ,  App.  37;  Western  Union  Tel.  Co. 
f.  Odom,  21  Tex.  Civ.  App.  537;  Western  Union 
Tel.  Cou  V.  Htnes,  22  Tex.  Civ,  App.  3(5  (pro- 
vided there  was  no  stipulation  for  repeating)  ; 
Western  Union  Tel.  Co,  v.  Boots,  10  Tex.  Civ. 
App.  540. 

An  Srror  in  V«aie  of  Addroates  or  Bender, 

made  in  the  course  of  transmission,  creates  a 
piesumption  of  negligence.  See  Western  Union 
Tel.  Co.  V.  Ragland,  (Tex.  Civ.  App.  1901)  61 
S.  W,  Rep.  421 :  Western  Union  Tel.  Co.  v. 
Boots,  10  Tex.  Civ.  App.  540;  Western  Union 
Tel.  Co.  V.  Norris,  25  Tex.  Civ.  App.  43 ; 
Western  Union  Tel.  Co.  v.  Reeves,  8  Tex.  Civ. 
App,  37.  Compare  Western  Union  Tel,  Co.  v. 
Elliott,  7  Tex.  Civ.  App.  482. 

OuuMotlng  Ilnei.  —  In  La  Grange  v.  South- 
western Tel.  Co.,  25  La.  Ann.  383,  the  defend- 
ant company  contended  that  it  was  not  the 
first  carrier  and  that  plaintiff  had  failed  to 
prove  that  the  error  had  occurred  on  its  line, 
and  showed  an  express  provision  in  its  printed 
blanks  that  it  would  not  be  liable  for  errors 
occurring  on  connectinK  lines.  It  was  held  that 
the  burden  of  proof  was  nevertheless  on  it  to 
show  that  the  error  did  not  occur  on  its  line, 
since  sudi  proof  was  easily  within  its  power 
to  make. 

1,  See  infra,  this  title.  Stipulations  in  Con- 
tract of  Sending  —  General  Rule  as  to  Validity  ; 
Aiken  v.  Western  Union  Tel.  Co.,  69  Iowa  31, 
S8  Am.  Rep.  210;  Sweatland  v.  Illinois,  etc., 
Tel.  Co.,  27  Iowa  433,  i  Am.  Rep.  285.  ^ 

So  also  in  Texas.  Woniack  r.  Western 
Union  Tel.  Co.,  58  Tex.  180,  44  Am.  Rep.  614. 
See  also  Western  Union  Tel.  Co.  v.  Neill,  57 
Tex.  283,  A4  Am.  Rep.  sSg ;  Western  Union 
Tel.  Co.  V.  Hines,  22  Tex.  Civ,  App,  315. 

2.  Presnmption  Not  Conclusive,  —  Hunter  v. 
Western  Union  Tel,  Co.,  130  N.  Car.  602. 

Evldenoe  in  Rebuttal.  —  Fowler  v.  Western 
Union  Tel.  Co.,  80  Me.  381,  6  Am.  St.  Rep.  an. 


In  Western  Union  Tel.  Co.  v.  Meek,  49  lod 
53.  it  is  held  that  the  company  is  not  relieved 
from  liability  for  an  erroneous  transmission 
merely  by  showing  that  its  line  was  in  good 
order,  that  approved  instruments  were  osed, 
and  that  faithful  and  competent  servants  were 
employed,  if  the  particular  act  comidained  of 
shows  a  negligent  performance  of  its  duty  to 
transmit.  See  also  Western  Union  Tel.  Co.  v. 
Sdrcle,  103  Ind.  227,  to  Am.  ft  Eng.  Corp.  Cas. 
611.  Compare  Smith  v.  Western  Union  TeL 
Co.,  57  Mo.  App.  359. 

8.  FaTmetit  or  Tender  of  Charms.  —  Western 
Union  Tel.  Co.  v.  Meek.  49  Ind.  53;  Millikoi 
V.  Western  Union  Tel,  Co.,  40  N.  Y.  403, 
reversing  53  N,  Y.  Super.  Ct  iii. 

4.  Effect  of  Begnlatioiii. —  Western  Udon 
Tel.  Co.  V.  Wilson,  93  Ala.  32,  30  Am.  St  Rep. 
23 ;  Kendall  v.  Western  Union  TeL  Co.,  56  Bfo. 
App.  192.  See  infra,  this  title,  SHputatioiu  is 
Contract  of  Sending. 

But  where  the  defense  is  that  the  addresMc 
lived  beyond  the  free  delivery  limits,  and  thai 
the  extra  charges  for  such  a  delivery  were  not 
paid  or  tendered,  the  burden  is  on  plaintiff 
to  Bhow  that  the  addressee  lived  widiin  tbe 
delivery  limits.  Western  Union  Tel.  Co.  r. 
Henderson,  89  Ala.  510,  18  Am.  St.  Rep.  14S: 
Reese  v.  Western  Union  Tel.  Co..  123  Ind.  294- 

5.  Contributory  H^Ugenea. —  See  the  title- 
Contributory  Negligence,  vol.  7,  p.  368. 

An  instruction  which  ignores  the  defense  of 
contr^tory  negligence  is  erroneous.  Western 
Union  Tel.  Co.  v.  McNair,  iso  Ala.  99- 

e.  Western  Union  Tel,  Co.  v.  Rawls,  (Tei. 
Civ.  App.  1901)  62  S.  W.  Rep.  136. 

T.  Veffliffsat  Writing  of  Address  or  VsMSge  — 
Koons  V.  Western  Union  Tel.  Co..  102  Pa.  St 
164  (order  for  "two  thousand"  so  written  as 
tn  resemble  more  nearly  "  ten  thousand "). 
Sfe  also  Western  Union  Tel.  Co.  v.  UMdl, 
'8  Miss.  I. 
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son  to  whom  the  message  is  sent  must  be  definitely  given ;  the  company 
cannot  be  required  to  make  extended  searches  in  large  cities  in  order  to  find 
the  addressee.  *  But  such  negligence  on  the  part  of  the  addressee  will  not 
relieve  the  company  of  its  duty  to  exercise  what  is  ordinary  care  under  the 
circumstances,  and  it  will  be  liable  if  it  appears  that  the  addressee  might  have 
been  easily  found  despite  the  insufHcient  address.* 

Wlure  Tli«r«  An  Two  Towni  of  the  Suno  Tame  in  the  state,  and  the  operator  is 
informed,  at  the  time  the  message  is  offered  for  transmission,  which  one  of 
the  two  is  meant,  the  company  cannot  excuse  its  failure  to  deliver  by  averring 
an  insufficient  address.' 

Wlwro  tbo  Opantor  WritM  Ont  tlw  Wwwg*  for  the  sender,  at  the  latter's  request, 
he  acts,  in  so  doing,  as  the  sender's  agent  and  not  as  agent  of  the  company, 
and  if  a  mistake  is  occasioned  through  his  writing  it  incorrectly  it  is  chargeable 
to  the  sender  as  contributory  negligence  and  not  to  the  company.* 

c.  Sender's  Failure  to  Stamp  Message.  —  When  the  Revenue  Act  of 
Congress  required  all  messages  to  be  stamped,  it  was  the  duty  of  the  sender 
and  not  of  the  company  to  stamp  the  message,  and  the  company  could  not  be 
made  liable  either  for  damages  or  for  the  statutory  penalty  tor  refusing  to 
accept  for  transmission  an  unstamped  message.' 

d.  Sender's  Delay  in  Starting  Message. — The  company  cannot 
excuse  a  negligent  delay  on  its  part  by  contending  that  the  sender  should 
have  started  the  mess^e  earlier  instead  of  waiting  until  the  last  minute.* 
But  this  fact  may  be  considered  in  determining  whetner  the  company's  negli- 
gence was  the  proximate  cause  of  the  loss,  and  the  plaintiff  may  fail  to  recover 
even  though  a  case  of  neglect  is  made  out  against  the  company.'' 

e.  Plaintiff's  Duty  to  Avoid  or  to  Minimize  Damages.  —  The  party 
who  is  affected  by  the  negligence  of  the  company  must  exercise  reasonable 
diligence  to  avert  or  to  minimize  the  harmful  consequences  of  the  company's 
neglect,  and  damages  which  might  have  been  prevented  by  the  exercise  of 
ordinary  care  form  no  ground  of  recovery.** 

Where  Two  Keeiageo  Are  Sent  in  Saooeeelon,  8.  See  Western  Union  Td.  Co.  v.  Smith,  93 

Oat  BeroUng  the  Other,  the  fact  that  the  mes-  Ga.  635. 

lagea  do  not  on  their  face  show  which  was  An  inaccuracjr  or  error  in  address  due  to  the 

latest  does  not  excuse  the  company  in  an  ac-  operator's  writing  it  on  the  envelope  from  a 

tion  for  damages  resulting  from  the  delivery  blurred  copy  is  no  excuse  to  the  company  for 

of  the  second  message  first.    Hocker  f .  West-  a  delay  or  failure  to  deliver.   Western  Tel.  Co. 

em  Union  Tel.  Co.,  (Fla.  1903)  34  So,  Rep.  v.  Johnson,  9  Tex.  Civ.  App.  48. 

901.  8.  Western  Union  Tel.  Co.  v.  Parsons,  7a 

Bender's  Error  in  Xaifa^  Harmless,— Where  S.  W.  Rep.  800,  34  Ky.  L.  Rep.  3008. 

the  message  notified  plaintiff  that  his  brother  4.  Operator  Writing  KMsace  for  Sender.  — 

was  sick  at  S.  when  he  was  at  C,  the  error,  Western  Union  Tel.  Co.  v.  Etuall,  63  Tex.  668, 

thotigh  made  by  the  sender,  is  no  defense  if  the  8  Am.  ft  Eng.  Corp.  Cas.  70 ;  Western  Union 

addressee  knew  his  brother  was  at  C.  and  Tel.  Co.  v.  Foster,  64  Tex.  220,  53  Am.  Rep. 

would  have  gone  there.    Western  Union  Tel.  754 ;  Gulf,  etc.,  R.  Co.  v.  Geer,  5  Tex.  Civ.  App. 

Co.  V.  Zane,  6  Tex.  Civ.  App.  585.    See  also  349.    Compare  Carland  v.  Western  Union  Tel. 

Western  Union  Tel.  Co.  v.  Thompson,  18  Tex.  Co.,  118  Mich.  369,  74  Am.  St.  Rep.  394. 

Civ.  App.  609.                                    -  Oontra,  where  the  operator  sends  a  message 

1.  Address  Host  Be  Definite.  —  Western  Union  communicated  by  telephone  without  first  writ- 
Tel.  Co.  V.  Patrick,  ga  Ga.  607,  44  Am.  St.  Rep.  ing  it.  Texas  Tel.,  etc.,  Co.  v.  Seiders,  9  Tex. 
90;  Western  Union  Tel,  Co.  v.  McDaniel,  103  Civ.  App.  431. 

Ind.  394 ;  Hargrave  v.  Western  Union  TeL  0.  Stamp.  —  Western   Union   Td.    Co.  v. 

Co.,  (Tex,  Civ.  App.  1901)  60  S.  W.  Rep.  687.  Henley,  157  Ind.  90;  Gray  v.  Western  Union 

Compare  Beasley  v.  Western  Union  Tel.  Co.,  Tel,  Co.,  85  Mo.  App.  123. 

39  Fed.  Rep.  181.   See  also  Lambert  v.  West-  6.  IMay  in  Starting  ILtMM^, —'Po^  v. 

ern  Union  Tel.  Co.,  (Tex.  Civ.  App.  1898)  45  Western   Union  Tel.   Co.,   14  111.  Aw>.   S3i  J 

S.  W.  Rep,  1034.  Western  Union  Tel.  Co.  v.  Bruner,  (Tex.  189s) 

Address  "K  Street*'  Instead  of  "South  B  19  S.  W.  Rep.  149- 

Street"  Bars  Beoovery  for  Klsdelivery.— Des-  7.  See  Western  Union  Tel.  Co.  v.  Hoiue- 

lottes  V.  Baltimore,  etc..  Tel.  Co.,  40  La.  Ann.  wright,  5  Tex.  Civ.  App.  i. 

183.   Compare  Western  Union  Tel.  Co.  v.  Cain,  8.  OouaqnanoM  Which  Kight   Ebt»  Bean 

(Tex.  Gv.  App.  1897)  40  S.  W.  Rep.  624;  Avaidtd.  — See  generally  the  titln  Contribu- 

Westem  Union  Td.  Co.  v.  Bircbfidd,  14  Tex.  tory  Neglicsncs,  vol.  7,  p.  387 ;  Dakagis,  voL 

Qv.  App.  664.  8,  pp.  605,  690;  and  the  following  cases: 
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nt  Imdn  It  Bfttitlad  to  Amiu  tbst  th*  Onpur  VtU  I>»  sr  BM  Itau  Si  Ba^,  and  is 

not  bound  to  anticipate  negligence  on  its  part '  nor  to  inquire  of  it  whether 
his  message  was  correctly  transmitted  and  delivered.*  Nor  is  he  under  any 
duty,  upon  discovering  that  an  error  in  transmission  has  occurred^  to  notify 
the  company  thereof  immediately.* 

If  Th«r«  Ar«  0th ar  Kmu  of  Gomanmlaatloa  AnilftU«  to  the  plaintiff  after  he  becomes 
aware  that  his  efforts  through  the  defendant  company  are  fruitless,  and  he 
knowingly  neglects  to  avail  himself  of  them,  he  cannot  recover  for  damages 
which  might  have  been  prevented  by  the  use  of  such  other  means  of 
communication.  * 

BMioubla  Ou«  If  tlM  llMnra  of  Fiftlntuh  Ihrty,  and  even  though  ft  appears  that  it 
was  possible  for  him  so  to  have  acted  as  to  prevent  or  to  lessen  the  damages 
resulting  from  the  company's  negligence,  he  may  account  for  his  failure  to 
do  so  by  showing  peculiar  circumstances  which  induced  his  failure.' 

inm  Plaintiff  OmU  Only  Han  iMinna  tkt  Sanaft  and  could  not  have  prevented 
it  entirely,  his  negligence  will  not  bar  hts  recovery,  but  will  merely  prevent  bis 
recovery  for  so  much  of  the  damage  as  he  might  reasonably  have  prevented.' 


Alabama.  —  Daughtery  v.  American  Union 
Tel.  Co.,  75  Ala.  i6S,  51  Am.  Rep.  435,  5  Am. 
ft  Eng.  Corp.  Cas.  205,  89  Ala.  ig\ ;  Western 
Union  Tel.  Co.  v.  Way,  83  Ala.  543;  Western 
Union  TeL  Co.  v.  Crawford,  110  Ala.  460.  See 
aiM  Western  Union  TeL  Co.  v.  Oian^ilee,  laa 
Ala.  438. 

Gtorgia.  —  Western  Uniwi  Tel,  Co.  v.  Reid, 
83  Ga.  401. 

Illinois.  — Vfestern  Union  Tel.  Co.  v.  Hart, 
63  III.  App.  120;  Western  Union  Tel.  Co.  v. 
North  Packing,  etc..  Co.,  188  111.  366,  atfirming 
89  III.  App.  301. 

IndioMo.  —  Western  Union  TeL,  Co.  v.  Bri»- 
coe,  18  Ind.  App.  22. 

Iowa.  —  Haabrouck  v.  Western  Union  Td. 
Co.,  107  Iowa  160,  70  Am.  St.  Rep.  181. 

Kentucky.  —  Western  Union  Tel,  Co.  v.  Mat- 
thews, 67  S.  W.  Rep.  849,  34  Ky.  L.  Rep.  3: 
Postal  Tel.  Cable  Co.  v.  Schaefer.  6a  S.  W.  Rep. 
1 1 19,  23  Ky,  L~  Rep,  344. 

Mississippi.  —  Shingteur  v.  Western  Union 
Tel.  Co.,  72  Miss.  1030,  48  Am.  St.  Rep.  604. 

ASissouri.  —  Reynolda  v.  Western  Union  Tel. 
Co.,  81  Mo,  App.  223.  , 

New  York.  —  Leonard  v.  New  York,  ete.. 
Electro  Magnetic  TeL  Co.,  41  N.  Y.  544.  i  Am. 
Rep.  446. 

Tennessee.  —  Marr  v.  Western  Union  Tel. 
Co.,  85  Tenn.  550;  Pepper  v.  Western  Union 
Tel.  Co.,  87  Tenn.  554,  10  Am,  St.  Rep,  699 ; 
Western  Union  TeL  Co.  v.  Mellon,  96  Tenn,  67. 

Texas.  —  Western  Union  Tel.  Co.  v.  Hoff- 
man, 80  Tex.  430,  a6  Am.  St.  Rep.  759;  Gulf, 
etc,  R.  Co.  V.  Loonie,  B2  Tex.  323,  27  Am.  St. 
Rep.  891 ;  Western  Union  Tel.  Co.  v.  Berdine, 
2  Tex  Cir.  App.  517 ;  Western  Union  Tel.  Co. 
V.  TerreU,  10  Tex.  Civ.  App.  60;  Western 
Union  Tel.  Co.  v.  Jeanes,  (Tex.  Civ.  App.  1895) 
39  S.  W.  Rep,  1130,  88  Tex.  330;  Western 
Union  Tel.  Co.  v.  HilL  (Tex.  Ot.  App.  1894) 
a£  S.  W.  Rep.  2S»  l  Western  Union  Tel.  Co.  v. 
Davis,  (Tex.  Civ.  App.  1896)  35  S.  W.  Rep. 
189 ;  Weatem  Union  Tel.  Co.  v.  Sorsby,  39  Tex. 
Civ.  App.  345,  See  also  Western  Union  Tel. 
Co.  V.  Sheffield,  71  Tex.  570,  10  Am.  St.  Rep. 
790 ;  Western  Union  Tel,  Co.  v.  Brown,  84 
Tex.  54;  Western  Union  TeL  Co.  v.  Stephens, 
2  Tex.  Civ,  App.  129;  Western  Union  Tel,  Co, 
V.  StevcDS,  CTex.  1891)  16  S.  W.  Rep.  lopS* 


Virginia, —  Washington,  etc,  T^  Co.  *. 
Hobson,  15  Gratt,  (Va-)  133. 

Sols  Applied  to  Cass  of  Delay  la  DeBverj  Fra- 
TflBtluff  Addnsaaa  fkoia  AtMadiiv  Faaaral^ 
Facte  Held  Not  to  Show  Want  of  Diligence  on 
Addretsee^e  Part  After  Receipt  of  Message. — 
Western  Union  Tel.  Co.  v.  Cain,  (Tex.  Gr. 
App.  1897)  40  S.  W.  RepL  634>  See  also  West- 
ern Union  Td.  Co.  v.  Kinsley,  8  Tex.  Qv.  Agp. 
5*7. 

Facts  Showtng  that  Consequences  of  Delay 
Might  Have  Been  Avoided. — Western  Union 
TeL  Co.  e.  Jeanes,  88  Tex.  330.  Compare 
Western  Unioa  Tel.  Co.  v.  Anderson,  (Tex. 
Civ.  App.  1896)  37  S.  W.  Rep.  619:  Western 
Union  Tel.  Co.  v.  Crawford,  (Tex.  CW.  App, 
1903)  75  S.  W.  Rep.  843- 

1.  flsodar  Itxy  Presama  Dlsoharga  of  Datj  ^ 
Cnapaajr.  —  Mitchell  v.  Western  Union  TeL 
Co,,  12  Tex.  Gv.  App.  263. 

8.  Western  Union  Tel.  Co.  v.  Chantblce,  132 
Ala,  428.  See  also  Western  Union  Td,  Co.  n 
Downs,  35  Tex.  Civ.  App.  597. 

5.  Rittoihouse  v.  Independent  Line  of  Td^ 
I  Daljr  (N.  Y.)  474,  44  N.  Y.  363,  4  Am.  Rep. 
«73.  ■ 

4.  Southwestern  TeL,  etc.,  Co.  v.  Gofcber,  93 
Tex.  114.  But  see  Western  Union  Tel.  Co.  r. 
Wisdom,  85  Tex.  261,  34  Am.  St  Rep.  80S. 
'  S.  Baasanabls  Care  Only  Beqnlred  of  Plaintiff. 
—  Western  Union  Tel.  Co.  v.  Lydon,  83  Tex. 
364;  Western  Union  TeL  CO,  v.  Bryson,  35 
Tex.  Ov.  App.  74 ;  Western  Union  TeL  Co.  v. 
Cain,  (Tex.  Qv.  App.  1897)  40  S.  W.  Rep.  624. 
Sec  also  Southwestern  Tel.,  etc,  Co,  v.  Taylor, 
26  Tex.  Civ.  App,  79 ;  Western  Union  Tel.  Co. 
V.  Matthews,  (Ky.  1902)  67  S.  W.  Rep.  849; 
Western  Union  Tel.  Co.  v.  Lavender,  (Tex. 
Civ,  App.  1897)  40  S.  W.  Rep.  1035 ;  Western 
Union  Td.  Co.  v.  Johnson,  16  Tex.  Gv.  App, 
546. 

But  havii^  received  a  telegram  after  dd«y, 
the  jdaintiff,  having  started  hy  wagon,  cannot 
excuse  his  failure  to  take  the  first  train  at  a 
connecting  point  by  showing  that  be  did  not 
know  of  it ;  it  was  his  duty  to  find  out.  West- 
ern Union  Tel.  Co.  v.  Uatt&ewa,  (1^.  ipat) 
67  S.  W.  Rep,  849- 

6.  Mitchell  v.  Western  Union  Td.  Co..  M 
Tex.  Dv.  App.  363. 
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f.  Addressee  Misinterpreting  Message.  —  If  the  message  as  delivered 
to  the  addressee  is  intelligible  and  not  doubtful  in  its  terms,  he  cannot  be 
considered  negligent  in  acting  according  to  its  requirements.'  But  if  there, 
is  anything  in  the  message  itself  or  in  the  circumstances  connected  with  it 
which  would  lead  a  man  of  ordinary  care  to  suspect  that  an  errror  had 
occurred,  he  is  guilty  of  negligence  if  he  acts  upon  it  without  first  seeking 
further  information  if  the  opportunity  is  afforded.'  And  if  the  message  is 
ambiguous,  he  assumes  all  responsibility  in  guessing  at  its  intended  m<;aning, 
and  acting  accordingly ;  he  cannot  charge  the  lo&s  to  the  company  if  it  turns 
out  that  his  guess  was  wrong.* 

If  the  AddnMM  VftUi  to  BMd  thi  Kaatgo  Ou«felfy>  and  in  consequence  fails  to 
take  steps  to  prevent  loss  as  he  might  have  done,  the  company  is  not  responsi- 
ble for  such  loss  as  a  careful  reading  of  the  message  would  have  enabled  him 
to  prevent.* 

If  th«  KMMg«,  Thongk  CoTTMtly  Truumittsd,  It  Vagus  and  its  meaning  uncertain, 
the  addressee  must  bear  the  loss  resulting  from  that  fact;  he  cannot  recover 
dam^es  if  he  fails  to  exert  himself  properly  to  ascertain  its  meaning,  or  if, 
upon  ascertaining  it,  he  does  not  take  steps  to  prevent  the  loss  complained  of.* 

S.  Prozimato  and  Bemote  Caue.  —  As  in  other  cases  where  the  defendant's 
negligence  is  the  basis  of  the  claim  for  damages,*  the  plaintiff  must  show  that 
the  negligence  of  the  defendant  or  some  one  for  whose  conduct  it  was 
responsible  was  the  proximate  cause  of  the  loss  complained  of.'  Similarly, 
where  the  defense  of  contributory  negligence  of  the  plaintiff  is  relied  on,  it 
must  appear  that  such  negligence  contributed  proximately  to  cause  the  injury.** 
If  it  appears  that  the  injury  would  have  been  sustained  even  if  the  company 
had  exercised  due  care,  there  can  be  no  recovery,  no  matter  how  negligent 
the  defendant  may  have  been.* 

Quertioa  for  Jury.  —  Whether  the  negligence  of  the  company  was  the  proxi- 
mate cause  of  the  loss  complained  of  is  a  question  for  the  jury  except  when 
the  facts  are  undisputed  or  but  one  inference  is  deducible  from  them.^* 

1.  Aetfaw  on  naunUguoni  WonL — Western  0.  Davis  v.  Western  Union  Tel.  Co.,  46  W. 

Union  TeL  Co.  v.  Seals,  56  Neb.  415,  71  Am.  Va.  48. 

St.  Rep,  68a;  Tohin  t».  Westeni  Union  Tel.  Co.,  6.  See  the  title  Negi-iceiics,  voL  ai,  p.  483 

146  Pa.  St.  375,  28  Am.  SL  Rep.  803,  39  Am.  &  ei  seq. 

Eng.  Corp.  Cas.  565.    Sec  also  Hasbrouck  v.  7.  iTozlmata  GaoM.—  Hendershot  v.  Western 

Western  Union  Tel.  Co.,  107  Iowa  1(0,  70  Am  Union  TeL  Ca,  106  Iowa  529,  6ft  Am.  St.  Rep. 

St.  Rep.  181.  313;  McPeek  v.  Western  Union  Tel.  Co.,  107 

8.  Whara  Taae  <tf  "MmMot  Shotild  Cnata  Doabt.  Iowa  356,  70  Am.  St.  Rep.  305 ;  Western  Union 

—  Western  Union  Tel.  Co.  v.  Adair,  115  Ala.  Tel.  Co.  v.  Simpson,  64  Kan.  309;  Strahom- 
441 ;  Manly  Mfg.  Co.  v.  Western  Union  Tel.  Hutton-Evans  Commission  Co.  v.  Western 
Co.,  105  Ga.  335;  Western  Union  Tel.  Co.  V.  Union  Tel.  Co.,  loi  Mo.  App.  500;  Higdon  v. 
Weill.  57  Tex.  383.  44  Am.  Rep.  589.  Western  Union  Tel.  Co.,  133  N.  Car.  736.  See 

Where  the  addressee  suspects  that  there  is  also  infra,  this  title,  Mtasurt  of  Damages  for 

an  error  and  reqnests  the  opentor  to  wire  Negligenc*. 

back  to  the  relay  office  to  have  the  message  $.  See  st^.  this  section,  CoHtr^tory  NwgU- 

verified,  and  this  is  done,  be  has  discharged  gene*.    See  ateo  the  title  Contbibutoky  Nbg- 

his  duty  and  cannot  be  said  to  be  guilty  of  ligcncb,  vol.  7,  p.  381  et  seq. 

contributory   negligence   in   not   having  gone  9.  See  infra,  this  title.  Measure  of  Damages 

beyond  the  relay  office  for  information.    Efird  for  Negligence  —  Mental  Anguish  —  Limitations 

V.  Western   Union   TeL   Co.,   13s   N.   Car.  of  Rule. 

267.  Warning  Kassage.  —  Where  a  warning  mes- 

8,  Hart  v.  Direct  U.  S.  Cable  Co.,  86  N.  Y,  sage,  directed  to  a  man  who  was  heiag  pursued, 

633 ;  De  Rutte  v.  New  York,  etc..  Electric  Hag-  was  not  delivered,  and  the  addressee  was  killed 

netic  Tel.  Co.,  i  Daly  (N.  Y.)  547:  Western  by  his  pursuers,  it  was  held  that  Uiere  could 

Union  Tel.  Co.  v.  NeiU,  57  Tex.  393,  44  Am.  be  no  recovery,  since  it  did  not  appear  that  the 

Rep.  589.  prompt  delivery  of  the  message  would  hi^ 

The  Qnastion  In  Boob  Oases  Xs  Oftsn  for  the  Jury.  saved  the  life.    Ross  w.  Western  Union  Tel.  Co., 

—  Manly  Mfg.  Co.  v.  Western  Union  Tel.  Co.,  (C.      A.)  81  Fed.  Rep.  676. 

105  Ga.  235 ;  Hasbrouck  v.  Western  Union  Tel.  10.  Western  Union  Tel.  Co.  v.  Morris,  (C  C. 

Co.,  107  Iowa  160.  70  Am.  St  Rep.  181.  a.)  83  Fed.  Rep.  ggi  ;  Wallingford  v.  Westers 

4.  Western  Union  Tel.  Co.  v.  Harper,  15  Union  Tel.  Co.,  60  S.  Car.  201.   See  also  the 

Tex.  Ov.  App.  37,  title  Nholicsmce,  vol.  31,  p.  508. 
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6.  Evidence  —  Wealth  or  Fonrty  of  Eithsr  Furty. — Evidence  of  the  wealth  of 
the  defendant  company  is  admissible  only  when  there  has  been  a  wilful  injury 
and  exemplary  damages  are  to  be  allowed.'  Nor  is  evidence  of  the  embar- 
rassed financial  condition  of  the  sender  of  the  message  admissible  as  bearing 
on  the  question  of  damages  (or  the  loss  of  a  valuable  bargain  in  consequence 
of  the  company's  negligence.* 

Statanwnti  or  DMlarationa  of  tli*  Company'!  Agent  who  handled  the  message  are 
inadmissible  either  to  prove  negligence  or  the  absence  of  negligence,  except 
when  they  are  shown  to  be  part  of  the  res  gcstce.* 

XTidonOB  that  a  Doduetlon  Had  Been  Mad*  ftom  the  Fay  of  the  Operator,  by  one  of  his 

superior  officers,  is  not  competent  for  the  purpose  nf  showing  negligence  on 
the  part  of  such  operator,  even  though  it  is  claimed  that  the  deduction  was 
made  because  of  his  negligence.* 

ETidanoe  ai  to  Other  Heuagai  —  As  accentuating  the  negligence  of  the  agent  at 
the  destination  in  falling  to  deliver  a  message,  .the  plaintiff  may  show  that  he 
sent  a  message  to  that  agent  asking  him  to  deliver  the  first  one.*  The  plain- 
tiff has  also  been  allowed  to  show,  in  an  action  for  failure  to  transmit  and 
deliver  a  message,  that  he  sent  another  message  to  the  same  place,  but  to  a 
different  person,  and  that  it  was  duly  delivered  and  a  reply  promptly  received.* 

iThra  the  Plain tUPi  Good  Tkith  in  making  certain  purchases  in  reliance  upon  the 
erroneous  message  is  in- question,  he  may  show  his  understanding  of  the 
message  and  that  he  acted  on  the  basis  of  that  understanding.' 

Other  Caiei.  —  Evidence  of  the  proximity  of  the  place  of  business  and  the 
residence  of  the  plaintiff  to  the  oflice  to  which  the  message  was  transmitted 
and  that  it  could  have  been  forwarded  to  him  from  either  place  in  time  to 
prevent  the  loss  is  competent.*^  And  when  the  company  seeks  to  excuse  a 
failure  to  deliver  on  the  ground  that  the  addressee  was  an  obscure  person 
whom  the  messenger  could  not  find,  he  may  introduce  specimens  of  printed 
cards  and  letter  heads  which  he  had  used  in  his  business  as  grocer,  particularly 
after  he  has  testified,  without  objection,  that  he  so  used  them.*  When  the 
message  was  addressed  to  a  physician  and  requested  his  professional  attend- 
ance, evidence  on  behalf  of  the  company  that  his  charges  had  rot  been  paid 
and  that  he  did  not  usually  make  such  visits  without  payment  in  advance  is 
not  admissible.^*   The  reported  cases  afford  other  particular  instances.'^ 

1.  EridMue  —  Fwrnniary  Condition  of  FurtlM.  4.  Dednotlon  from  Fay. —  Grinnell  v.  Western 

■ — Western  Union  Tel,  Co.  f,  Henderson,  89  Union  Tel.  Co.,  113  Mass.  299,  18  Am.  Rep. 

Al^.  510,  18  Am.  St.  Rep.  148,  30  Am.  &  Eng.  465. 

Corp.    Cas.   615.    See   the   title   ExsMrLAKV  S.  Other  KetSH^M. —  Western  Union  Tel.  Co. 

Damages,  vol.  12,  p.  47  et  seq.  v.  Frith,  105  Tcnn.  167. 

2.  Western  Union  Tel.  Co.  v.  Way,  83  Ala.  6.  Western  Union  Tel.  Co.  p.  Lydon,  82  Tex. 
542-  364. 

8.  BUtements  by  Agent. —  Aiken  v.  Western  7.  Good  Faith  of  Flafntlff. —  Aiken  v.  Western 

Union  TeL  Co.,  5  S.  Car.  358.    See  generally  Union  Tel.  Co.,  69  Iowa  31,  58  Am.  Rep.  jid, 

the  titles  Declarations  (in  Evidence),  vol.  9,  13  Am.  ft  Eng.  Corp.  Cas.  585. 

p.  5 ;  Res  Gesta,  vol.  24,  p.  660.  The  Heanlng  of  a  Dlspateh  couched  in  such 

Statements  Not  Hade  In  the  Ferformanoe  of  Any  terms  as  to  be  ambiguous  to  persons  not  en- 

Baty  relating  to  the  transmission  of  the  mewage  gaged  in  the  business  of  the  plaintiff,  may  be 

are  inadmissible.    Western  Union  Tel.  Co.  v.  explained    by    the   testimony   of   the  sender. 

Way,  83  Ala.  542-  Western  Union  Tel.  Co.  v.  Collins,  45  Kan.  88. 

Bat  a  Statement  that  the  Xeuago  Had  Vot  Been  See  also  Carland  v.  Western  Union  TeL  Co., 

Delivered,   made  in  answer  to  an  inquiry,  has  118  Mich.  369,  74  Am.  St.  Rep.  394. 

been  held  to  be  admissible  as  "  a  part  of  the  8>  Prozlmily  of  Addressee.  —  Western  Union 

same   transaction   and  not  relating  to   past  Tel.  Co.  v.  Woods,  56  Kan.  737. 

occurrences."    Evans  v.  Western  Union  Tel.  9.  Prominenoe  of  AddraMM.— Gulf,  etc.,  R.  Ca. 

Q>.,  102  Iowa  219.    See  also  Carland  v.  West  v.  Wilson,  69  Tex.  739,  31  Am.  &  Eng.  Corp. 

ern  Union  Tel.  Co.,  118  Mich.  369,  74  Am.  St.  Cas.  80. 

Rep.  394 ;  Western  Union  Tel.  Co.  v.  Lydon,  10,  Physieian's  Chargei.— Western  Union  TeL 

82  Tex.  364.  Co.  V.  Henderson,  89  A!a.  510,  18  Am,  St.  Rep. 

Declarations  by  ICeesenger  as  to  Inahilitv  to  148,  30  Am.  &  Eng.  Corp.  Cas.  615. 

Hod  Plalntlft  AdmisiibU.  ~  Western  Union  Tel.  11.  Letters  and  Statementa  of  the  Addrenei  as  to 

Co.  V.  Bennett,  i  Tex.  Civ.  App,  558.  the  reasons  for  his  failure  to  purchase  stock 
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IZ.  Comfaht'b  .Dtttt  akd  Liability  ab  Affeoted  bt  Beoitlatioks — 
X.  Eight  to  Kake  and  Enforce  Regulations.  —  Like  other  corporations  or  indi- 
viduals engaged  in  a  public  business,  a  telegraph  company  has  the  right  to 
provide  rules  and  regulations  with  which  all  persons  desiring  to  engage  its 
services  must  comply.*  This  right,  however,  is  subject  to  the  limitation  that 
th6  regulations  must  be  reasonable  and  may  not  operate'to  relieve  the  com- 
pany of  any  obligation  imposed  by  law  or  by  public  policy;*  and  they  must 
be  reasonably  applied  under  the  special  circumstances  of  any  particular  case.' 

2.  Particular  Eegnlations  —  a.  As  to  Office  Hours.  —  The  company 
has  the  right  to  provrde  reasonable  regulations  as  to  the  hours  during  which 
its  offices  shall  be  open  for  the  transmission  and  delivery  of  messages.^  The 
reasonableness  of  the  regulation  with  respect  to  any  particular  office  must 
depend  largely  upon  the  character  of  the  locality  of  that  office,  and  is  therefore 
a  mixed  question  of  law  and  fact.*  It  Is  not  necessary  that  all  offices  shall 
have  the  same  hours;  the  practical  effect  of  a  contrary  rule  would  be  to 
destroy  the  right  of  regulation.* 


for  the  plaintiff  ordered  by  letter  and  tele- 
gram tiave  been  held  to  be  inadinissible  in 
an  action  for  failure  to  deliver  the  telegram. 
U.  S.  Telegraph  Co.  v.  VVenger,  55  Pa.  St.  262, 
93  Am.  Dec.  751.  See  also  Western  Union  Tel. 
Co.  V.  Stevenson,  128  Pa.  St.  442,  15  Am.  St 
Rep:  687. 

BvideiUM  that  »  Child  Wai  Stinbem  has  been 
held  to  be  admissible  in  an  action  for  failure 
to  deliver  a  message  summoning  a  physician 
to  the  mother,  as  tending  to  show  delay  and 
consequent  increase  of  suffering.  Western 
Union  Tel.  Co.  v.  Cooper,  71  Tex.  507,  10  Am. 
St.  Rep.  772. 

1.  Bight  to  Kak«  and  Enforee  E^olatlong.  — 
Hewlett  V,  Western  Union  Tel.  Co.,  28  Fed. 
!\ep.  181,  14  Am.  &  Eng.  Corp.  Cas.  134;  True 
Internationa]  Tel.  Co.,  60  Me.  9,  11  Am. 
Rep.  156;  Bimey  v.  New  York,  etc.  Printing 
Tel.  Co.,  18  Md.  341,  81  Am.  Dec.  607;  West- 
ern Union  Tel.  Co.  v.  Neal,  86  Tex.  368,  40 
Am.  fit.  Rep.  847:  Western  Union  Tel.  Co.  r. 
McMillan,  (Tex.  Civ.  App.  1895)  30  S.  W.  Rep. 
298.  See  also  the  title  Qarriers  of  Passen- 
CBKS,  vol.  5,  p.  482. 

Bight  to  Enaot  By-lawt.  —  See  the  titles  By- 
Laws,  vol.  5,  p.  86;  CoaPtnATiOMS  (PaiVATs), 
vol.  7.  p.  694- 

S.  Siut  Be  Btawnahle.  —  Western  Union  Tel. 
Co.  V.  Blanchard,  68  Ga.  399,  45  Am.  Rep.  480 ; 
Ellis  V.  American  Tel.  Co.,  13  Allen  (Mass.) 
226;  Western  Union  Tel.  Co.  v.  Griswold,  37 
Ohio  St.  313,  41  Am.  Rep.  500;  Western  Union 
Tel.  Co.  V.  Reynolds,  77  Va.  173,  46  Am.  Rep. 
715,  s  Am.  &  Eng.  Corp.<;as.  182, 

QaestioaB  of  Law  and  Faet.  —  The  reasonable- 
ness of  a  particular  regulation  is  a  question  of 
law  when  the  facts  are  clear  and  undisputed. 
Shepard  v.  Gold.  etc..  Tel.  Co.,  38  Hun  (N.  Y.) 
338;  Smith  V.  Gold,  etc..  Tel.  Co.,  43  Hun  (N. 
Y.)  454.  But  where  the  facts  are  disputed  it 
is  a  question  for  the  jury.  Heimann  v.  West- 
em  Union  Tel.  Co.,  57  Wis.  562.  See  also  the 
title  Questions  op  Law  and  Fact,  vol.  23,  p.  584. 

8.  Most  B«  BesaonaU;  Applied.  —  Hewlett  v. 
Western  Union  Tel.  Co.,  28  Fed.  Rep.  tSi,  14 
Am.  &  Et%.  Corp.  Cas.  134. 

4.  B^nlatloB  of  OIBm  Hovn  —  United  States. 
—  Given  v.  Western  Union  Tel.  Co.,  34  Fed. 
9ep.  114,  8  Am-  ft  Eng.  Corp.  Cas.  107. 


Georgia.  —  Western  Union  Tel.  Co.  v. 
Georgia  Cotton  Co.,  94  Ga.  444;  Bateman  v. 
Western  Union  Tel.  Co:,  97  Ga.  338. 

Indiana.  —  Western  Union  Tel.  CO.  v.  Hard- 
ing, 103  Ind.  50s,  10  Am.  &  Eng.  Corp.  Cas.  617. 

Kentucky.  —  Western  Union  Tel.  Co.  v.  Van 
Cleave,  107  Ky.  464,  93  Am.  St.  Rep.  366. 

Rhode  Island.  — Svtct  v.  Posul  TeL,  etc, 
Co.,  aa  R.  I.  344. 

Texas.  —  Western  Union  Tel.  Co.  v.  Neel,  86 
Tex.  368,  40  Am.  St.  Rep.  847 ;  Western  Union 
Tel.  Co.  V.  Wingate,  6  Tex.  Civ.  App.  394; 
Western  Union  Tel.  Co.  v.  Gibson,  (Tex.  Civ. 
App.  1899)  S3  S.  W.  Rep.  712;  Western  Union 
Tel.  Co.  V.  McCoy,  (Tex.  Civ.  App.  1895)  31 
S.  W.  Rep.  210;  Western  Union  Tel.  Co.  v. 
Rawls,  (Tex.  Civ.  App.  1901)  6a  S.  W.  Rep. 
136;  Robinson  v.  Western  Union  Tel.  Co.,  (Tex. 
Civ.  App.  1898)  43  S.  W.  Rep.  1053. 

West  Virginta.  —  Davis  v.  Western  Union 
Tel.  Co..  46  W.  Va.  48. 

8.  Western  Union  Tel.  Co.  v.  Crider,  107  Ky. 
600;  Western  Union  Tel.  Co.  v.  Bryson,  25  Tex. 
Civ.  App.  74 ;  Western  Union  Tel.  Co.  v.  Rawls, 
(Tex.  Civ.  App.  1901)  6a  S.  W.  Rep.  136; 
Brown  v.  Western  Union  Tel.  Co.,  6  Uuh  219; 
Davis  V.  Western  Union  Tel.  Co.,  46  W.  Va. 
48;  Heimann  v.  Western  Union  Tel.  Co.,  S7 
Wis.  562.  See  also  the  title  Questions  op  Law 
and  Fact,  vol.  23,  pp.  584.  585. 

Ten  Honrs  a  Say  has  been  held  to  be  a  reason- 
able time  during  which  to  keep  the  office  open 
in  a  town  of  only  a  few  thousand  people.  See 
Western  Union  Tel.  Co.  v.  Gibson,  (Tex.  Civ. 
App.  1899)  S3  S.  W.  Rep.  71a. 

Postponing  Delivery.  —  A  regulation  that  tele- 
grams received  after  seven  o'clock  in  the  even- 
ing will  not  be  delivered  until  the  next  morning 
is  reasonable  in  a  town  where  the  business  is 
not  sufficiently  lar^  to  justify  the  employment 
of  a  special  messenger.  Davis  v.  Western 
Union  Tel.  Co.,  66  S.  W.  Rep.  17,  33  Ky.  L. 
Rep.  1758;  Western  Union  Tel.  Co.  v.  Steen- 
bergen,  107  Ky.  469;  Western  Union  Tel.  Co.  v. 
Crider,  107  Ky.  600. 

The  Bniden  of  Proof  to  establish  reasonable- 
ness is  on  the  company.  Western  Union  TeL 
Co.  V.  Luck,  (Tex.  Civ.  App.  1897)  40  S.  W. 
Rep.  75,1- 

6.  Western  Union  Tel.  Co.  v.  Harding,  103 
Ind.  505,  10  A;n.  &  Eng.  Corp.  Cas.  617. 
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the  country/  though  there  is  aulhority  for  the  view  that  wheu  the  company '< 
operator  accepts  a  message  for  transmission,  the  fact  that  the  office  at  the 
destination  had  closed  for  the  day  will  be  no  defense  to  an  action  for  damages 
arising  out  of  delay  in  transmission  thereby  occasioned.* 

Whw  Vo  Ovflaite  Houi  Eaye  Bmh  Fixad,  it  is  a  question  for  the  juiy  as  to  what 
the  office  hours  were,  and  evidence  is  admissible  as  to  what  hours  bad  usually 
been  observed  at  the  office  in  question.' 

WiiTer  of  BtgniatittD.  —  The  Company  may  not  keep  its  office  open,  after  its 
established  hours,  for  the  transaction  of  business  for  the  puMic  and  then  use 
its  regulation  as  to  office  houi^  as  a  defense  to  an  action  for  negligence  it 
is  within  the  apparent  scope  of  the  agent's  authority  to  extend  the  hours 
iixed  for  his  office,  particularly  where  notice  of  the  established  hours  is  not 
brought  home  to  the  patron.* 

Mftoa  Bonn  u  Aff—Ung  Compuy'i  Soty  —  Datj  of  Prompt  TnuttoJwlsa.  —  If  the  hours 
estabhshed  for  an  office  are  reasonable,  the  company  is  under  no  duty  to 
transmit  messages  except  during  such  hours,  and  a  message  offered  for  trans- 
mission after  the  close  of  such  hours  at  the  office  of  destination  may  be 
transmitted  within-  a  reasonable  time  after  the  office  is  open  next  morning.* 

Antj  vl  Fnmpt  DollTHy,  —  Similarly,  where  a  message  is  transmitted  to  (he 
receiving  office  after  its  regular  hours,  the  company  is  not  guiity  of  n^ligence, 
in  the  absence  of  a  special  undertaking,  in  defeiting  delivery  until  the  f|ext 
morning.* 


1.  Gtvea  V.  Westera  Union  Tel.  Co.,  24  Fed. 
Rep.  119,  S  Am.  &  Eng.  Corp.  Cas.  113;  Wert- 
eni  Union  Tel.  Co.  r.  Harding,  103  Ind.  505,  10 
Am.  &  £02.  Coip.  Ca«.  617;  Sweet  v.  PotUi 
Tel.,  etc,  Co.,  23  R.  I.  344 :  Western  Union  Tel. 
Co.  V.  NeeJ,  86  Tot.  368,  40  Am.  St.  Rep.  847  > 
Western  Union  Tel.  Co.  v.  McConnico.  27  Tex. 
Cir.  App.  610.  See  also  Stevenson  v.  Montreal 
T^  Co.,  16  U.  C.  Q.  B.  539:  Thompson  v. 
Western  Union  Tel.  Co.,  32  Mo.  App.  197. 

nat  tU  operator  Hh  SaUtul^  the 
Offloe  Opsn  after  the  est^isbed  hours  will  not 
deprive  the  company  of  die  benefit  of  its  regu- 
lations duly  established  in  that  office.  Western 
Union  Tel.  Co.  v.  Georgia  Cotton  Co.,  94  Ga.  444. 

t.  Western  Union  Tel.  Co.  v.  Broesche,  72 
Tex.  654,  13  Am.  Sl  Rep.  843 ;  Western  Union 
Td.  Co.  V.  Bruner,  (Tex.  1892)  19  S.  W.  Rep. 
149.  Compart  Western  Union  Tel.  Co.  v.  May, 
8  Tex.  Civ.  App,  176. 

Where  Kanaf*  Appean  »  Bi  ftoe'to  Ss 
Vigaat,  the  fact  that  it  is  offered  for  bnns- 
miaaion  after  office  hours  will  be  no  defense  to 
the  company  if  the  agent  accepts  it  without  re- 
serve. Browo  V.  Western  Union  Tel.  Co..  6 
Utah  219.  Sec  also  McPcek  v.  Western  Union 
Tel.  Co.,  107  Iowa  356,  70  Am.  St  Rep.  205 ; 
Bryant  v.  American  Tel.  Co.,  i  Daly  (N.  Y.) 
575 ;  Westera  Union  Tel.  Co.  v.  Broesche,  72 
Tex.  654,  13  Am.  St.  Rep.  843  tdistingviMhtd  in 
Western  Union  Tel.  Co.  v.  Neel,  86  Tex.  368, 
40  Am.  St.  Rep.  847]  ;  Western  Union  Td.  Co. 
V.  Bruner,  <Tex.  1892I  19  S.  W.  Rep.  149. 
Compare  Robinson  v.  Western  Union  Td.  Co., 
(Tex.  Ci-r.  App.  1898)  43  S.  W.  Rep.  1053. 

3.  Westera  Union  Tel.  Co.  v.  Bryson,  25  Tex. 
Civ.  App.  74- 

4.  BsfvlatlMN  Mav  Bs  Valved.  —  Dowdy  v. 
Western  Union  Td.  Co.,  124  N.  Car.  522 :  West- 
em  Union  Td.  Co.  v.  Bryson,  25  Tex.  Civ.  App. 
74 :  Western  Union  Td.  Co.  v.  Pierce.  (Tex. 
Civ.  App.  t90»)  79  S-  Yf.  Rep.  3*»- 


It  is  within  the  apparent  scope  of  the  agent's 
authority  to  undertake  the  delivery  of  a  mes- 
sage after  office  bours,  and  if  he  does  so  he  is 
botmd  to  exerciae  due  diligence  to  effect  a  de- 
livery then.  McPeek  v.  Western  Union  Td. 
Co.,  107  Iowa  356,  70  Am.  SL  Rep.  205. 

The  JailoM  of  tt»  Affsst  t»  Obssrva  Iha  OfiM 
Honrs,  when  habitual,  may  be  shown  in  evi- 
dence as  indicating  that  no  rule  oa  the  subject 
prevailed  or  was  enforced;  but  proof  merdy  of 
an  occasional  transmission  or  delivery  after 
office  hours  will  not  be  sufficient  to  establish  a 
waiver  of  the  regulations.  Western  Union  Tel. 
Co.  V.  (>ider,  107  Ky.  600;  Western  Union 
TeL  Co.  V.  McConnioo,  27  Tex.  Gv.  Afvu  610. 

Thsra  Is  To  Waiver  of  tha  Begnlatlim  where 
•the  oi>erator,  in  accepting  a  message,  exprcsslj 
informs  the  sender  that  he  does  not  know  the 
office  hours  of  the  destination  office,  but  will 
make  an  effort  to  effect  the  transmission;  such 
an  acc^tance  does  not  amount  to  a  ipedal 
undertaking  to  transmit  without  reference  to 
office  hours  prevailing  at  the  destination.  West- 
em  Union  Tel.  Co.  v.  Gibson,  (Tex.  Civ.  App. 
1899)  53  S.  W.  Rep.  712;  Westera  Union  TeL 
Co.  V,  McConnico,  27  Tex.  Civ.  App.  610-  Com- 
pare Western  Union  Tel>  Co.  v.  Hill,  (Tex.  Qv. 
App.  1894)  26  S.  W.  Rep.  253. 

So  a  mere  agreement  of  the  agent  to  use  fats 
best  efforts  to  effect  immediate  transmission  will 
not  render  the  company  liaUe  where  ^e  recdv- 
ing  ofRce  is  closed  pursuant  to  established  office 
hotirs.  Western  Union  Tel.  Co.  v.  RawIs,(Tex. 
Gv.  App.  1901)  62  S.  W.  Rep.  136;  Western 
Urion  Tel.  Co.  t\  WinimtP-     Tex.  Civ.  Ann.  'o-. 

B.  Westera  Union  Tel.  Co.  v.  Ned,  86  Tex. 
368,  40  Am.  St.  Rep.  847 ;  Westera  Union  Tel. 
Co.  V.  Gibson,  (Tex.  Ov.  Aih>.  1899)  M  S.  W. 
Reo.  712. 

8.  Sweet  v.  Postal  Td..  etc,  Cb..  as  R.  1344- 
apoljring  the  rale  wliere  tiie  receivinf  office  wu 
open  at  night  for  the  aoedal  pwpoae  of  Te> 
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XaoipMc*  «f  Sradcr  m  u  OOm  Hooii.  —  The  rule  upheld  by  the  weight  of 
authority  is  that  the  sender  of  a  message  is  bound  by  a  reasonable  rule  fixing 
office  hours,  without  r^ard  to  his  knowledge  of  it;'  but  the  contrary  has 
been  held.* 

b.  As  TO  Form  and  Substance  of  Message.  —  The  company  may 
require  that  all  messages  offered  for  transmission  shall  be  fully  and  clearly 
written  out,  without  the  use  of  numerals  and  in  the  language  prevailing  at 
the  place  of  contract,  and  may  refuse  to  accept  for  transmission  an  oral  mes- 
sage.' It  may  require  that  the  message  shall  not  be  immoral  in  character  or 
indeceut  in  language'  aod  that  it  shall  not  be  libelous.* 

Mtwi^w  JBalfttiflv  to  OuBbliiy  SbuMMtlMi.  —  The  company  may  make  and  enforce 
a  r^ulation  under  which  it  will  not  accept  for  transmission  any  message 
relating  to  a  gambling  transaction.  But  in, refusing  to  transmit  a  message  on 
such  ground,  the  company  acts  at  its  peril;  if  it  is  mistaken,  it  is  responsible 
for  aU  damages  resulting  from  its  refusal.* 

c.  As  TO  Prepayment  of  Charges,  —  The  company  may  require  that 
the  price  of  every  message  shall  be  prepaid,'  and  that  a  deposit  to  pay  extra 
charges  of  delivery  shall  be  made  when  the  addressee  lives  beyond  the  regular 
free  delivery  limits  of  the  office  to  which  the  message  is  directed.* 

WbMi  tlw  VHtaga  B*cMito  u  Annm,  the  company  may  require  the  sender  to 
deposit  au  amount  sufficient  to  pay  for  the  answer.* 

8.  Pom  and  fatetawM  of  XMnye.  —  West- 
em  Union  TeL  Co.  v.  Wilson,  93  Ala.  32,  30 
Am.  St.  Rep.  23 ;  People  v.  Western  Union  Tel. 
Co.,  166  111.  is;  Western  Union  Tel.  Co.  v. 
Todd,  23  Ind.  App;  701;  Western  Union  Tel. 
Co.  ».  Dozier,  67  Miss.  288;  CumberUind  Tele- 
phone, etc,  Co.  f.  Sanders,  (Miss.  1904)  35  So. 
Rq>.  653.  Compare  Texas  Tel.,  etc.,  Co.  v. 
Seiders,  9  Tex.  Cv7.  App.  431.  And  see  infra, 
this  section,  Waiver  of  Rtgutation. 

In  Atlantic,  etc..  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  4  Daly  (N.  Y.)  527,  a  regulation  was 
considered  reasonable  wbich  required  the  name 
of  the  comply  from  which  a  message  was  rc- 
ceiTcd,  together  with  the  date  of  its  receipt,  to 
be  added  to  every  message  offered  by  other  com- 
panies for  transmission  to  Earope  and  which 
required  an  extra  chaise  to  he  paid  for  the 
transmission  of  such  additions. 

4.  Western  Union  Tel.  Co.  v.  Ferguson,  57 
Tnd.  49S ;  Arehambault  v.  Great  North  Western 
Tel.  Co.,  14  Onebec  8.  See  also  infra,  this  title. 
Liability  of  Company  in  Particular  Classes  of 
Cases  —  Immoral  Messages. 

5.  See  infra,  this  title,  UabUity  of  Company 
in  Particular  Classes  of  Cases — Lilians  lies- 
sates. 

fi,  OanhUof  Traasaodoas.  —  Smith  v.  West- 
em  Union  Tel.  Co.,  84  Ky.  664,  iti  Am.  &  Eng. 
Corp.  Cas.  231.  See  also  infra,  this  title,  Lia- 
biHty  of  Comfiony  in  Particvtar  Classes  of  Cases 
—  Messages  Relating  to  Gambling  Transactions. 
And  see  Gray  v.  Western  Union  Tel.  Co.,  87 
Ga.  350,  27  Am.  St.  Rep.  259,  35  Am.  ft  Enp. 
Com.  Cas.  47. 

T.  Frepaynent  af  CAanm. —  Laiifdey  v.  West- 
em  Union  Tel.  Co..  88  Ga.  777;  Harfcness  V. 
Western  Union  Tel.  Co.,  73  Iowa  190,  s  Am. 
St.  Ren.  fi-jz.  21  Am.  ft  ¥nv.  CorT>.  Ca^.  187; 
Smith  V.  Western  Union  Tel.  Co..  83  Kv.  104. 
4  Am,  St,  Rep.  126,  8  Am.  ft  Eng.  Corp.  Cas.  15. 

8.  See  supra,  this  title.  Transmission  and 
Delivery  of  Messages — Telegraph  Company s 
7j..»,.  —  Vrgg  Delivery  tAmiis. 

9,  Hewlett  V.  Western  Union  Tel.  Co.,  39 


ceiving  press  dispatches  only;  Western  Union 
Tel.  Co.  V.  Steenbergcn,  107  Ky.  469 ;  Western 
Union  TeL  Co.  v.  RawU,  (Tex.  Civ.  App.  1901} 
62  S.  W.  Rep.  J36.  Compare  Dowdy  v.  Western 
Union  Tel.  Co.,  124  N.  Car.  522. 

A  Verbal  Axroensat  between  the  operator  and 
the  Bender  tnat  the  message  need  not  be  de- 
livered at  night  is  binding.  Western  Union 
Tel.  Co.  V.  Wingate,  6  Tex.  Ov.  App.  394- 

A  Kere  Attempt  to  make  immediate  delivery, 
where  there  is  no  duty  to  deliver  before  tbe  next 
morning,  will  not  render  the  company  liable  for 
failure  to  effect  deliverx-  Western  Union  Tel. 
Co.  V.  Rawls,  (Tex.  Civ.  App.  190T)  62  S.  W. 
Rep.  136. 

Bat  a  SfaoU  Hadartafcbiff  to  deliver  vitfaout 
regard  to  office  hoars,  in  consideration  of  extra 
payment,  renders  the  company  liable  for  failure 
to  perform.  Western  Union  Tel.  Co.  v.  Perry, 
30  Tex.  Civ.  App.  243 ;  Wlstern  Union  Tel.  Co. 
V.  Cavin,  30  Tex.  Civ.  App,  152.  See  also  West- 
em  Union  Tel.  Co.  v.  Hill,  (Tex.  Civ.  App. 
1S94)  26  S.  W.  Rep.  252. 

FhTBieal  BnffiBring  Zndnred  by  the  Plalntlfr 
during  the  time  when  the  company,  by  virtue  of 
its  reasonable  office  hours,  was  not  bonnd  to 
transmit  or  deliver  cannot  be  considered  in  de- 
termining the  damages  recoverable  for  delay  in 
ddivering  a  message  summoning  a  physician, 
even  though  it  be  shown  that  there  was  a  negli- 
(jent  delay  in  delivery  after  the  opening  of  the 
f>ffice.  Western  Union  Tel.  Co.  v.  Merrill,  <Tex. 
Civ.  Ar).  1893)  22  S.  W.  Rep.  826.  See  also 
Western  Union  Tel.  Co.  v.  Rosentreter,  80  Tex. 
406. 

1.  Xanvleflfrt  «f  Sendar.  —  Western  Union 

Tel.  Co.  V.  Georgia  Cotton  Co..  94  Ga.  444; 
Bateman  v.  Western  Union  Tel.  Co..  07  Oi. 
.138;  Western  Union  Tel.  Co.  v,  HardinR.  103 
Ind.  505,  10  Am.  &  Enp.  Corp.  Cas,  617;  West- 
em  Union  T-;!.  Co.  v.  Mav.  8  Tex.  Civ.  App. 
i7fi:  Western  Union  Tel.  Co.  v.  Neel,  86  Tex. 
7^'^.  An  Am.  St.  Rep.  847. 

8.  Bierhaus  v.  Western  Union  Td.  Co.,  8  Ind. 
App.  H^, 
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A  TkUnn  to  Pnpay  tha  Ghwgw  is  no  defense,  however,  to  the  company  in  an 
action  for  negligence  in  delivery  of  a  message  where  it  is  not  shown  that  the 
sender  was  informed  of  the  rule  requiring  it  or  where  the  operator  accepted 
the  message  without  requiring  the  chaises  to  be  prepaid.*  Nor  will  the  rule 
requiring  prepayment  of  charges  affect  the  company  s  liability  for  negligence 
with  respect  to  a  message  sent  without  charge  on  behalf  of  a  person  in  the 
company's  employ.* 

d.  As  TO  Signature  of  Sender.  —  It  has  been  held  that  the  company 
cannot  enforce  a  regulation  that  every  message  shall  beac  the  autc^rapb 
signature  of  the  sender  unless  a  power  of  attorney  from  him  is  produced.* 

e.  Information  as  to  Meaning  of  Message.  —  The  company  cannot 
require  its  patrons  to  inform  its  agents  of  the  true  impoit  and  meaning  of 
every  message  offered  for  transmission  nor  forbid  the  use  of  ciphers  hi  mes- 
sages.* But  the  failure  of  the  sender  to  disclose  the  meaning  or  nature  of  his 
message  \^iU  affect  the  damage  recoverable  by  him  in  case  of  an  error  in 
transmission  or  a  failure  to  transmit  or  deliver.* 

/.  Regulations  to  Enforce  Payment  of  Tolls.  — A  telephone  com- 
pany may  make  such  regulations  as  will  compel  the  payment  of  tolls  due  from 
subscribers  within  a  reasonable  time,  and  may  enforce  them  by  depriving  the 
subscriber  of  his  connections  until  he  complies  with  them.*  That  the  sub- 
scriber claims  that  the  company  is  indebted  to  him  will  not  affect  the 
company's  right  to  enforce  the  regulation.' 

3.  Waiver  of  Begolationa,  —  Any  rule  of  the  company  designed  for  its  own 
protection  may  be  waived,  expressly  or  by  implication.**  Thus,  when  the 
operator  accepts  and  transmits  an  oral  message,  the  company  cannot  excuse 
its  failure  to  deliver  or  a  delay  in  delivery  on  the  ground  that  the  message 
was  not  tendered  in  writing.*  Likewise,  the  fact  that  the  sender  did  not 
prepay  the  charges  for  transmission  is  no  defense  to  the  company  when  the 
agent  accepted  the  message  and  undertook  to  transmit  it  without  insist- 
ing upon  prepayment.**  The  agent^of  the  company  acts  within  the  scope  oi 
his  employment  in  accepting  for  transmission  any  message  even  though  the 
rules  of  the  company  forbid  his  doing  so,  and  his  violation  of  the  company's 
instructions  cannot  be  available  to  the  company  as  against  its  patrons." 

X.  Stipulatiovb  IE  CoiTKAOT  07  BzKSuro  —  1.  General  Rule  ae  to  Validity 

—  a.  Valid  Wheh  Reasonable. —The  rules  as  to  contracts  limiting  the 
liability  of  common  carriers  of  passengers  or  merchandise  are  applicable  to 

Fed.  Rep.  i8i  ;  Western  Union  Tel.  Co.  V.  Mc-  7.  Rushville  Co-operative  Telephone  Co.  v 

Guire,  104  Ind.  130,  54  Am.  Rep.  396.  Ii-vin,  27  Ind.  App.  63. 

1.  Western  Union  Tel.  Co.  v.  Cunningham,  ti.  Waiver  of  Begulatlont. —  Western  Union 

99  Ala.  314.  Tel.  Co.  v.  Stevenson,  128  Pa.  St.  442,  15  Am. 

8.  Western  Union  Tel.  Co.  v.  Snod^rass,  94  St.  Rep.  687 ;  People  v.  Western  Union  Tel 

Tex.  384.  86  Am.  St.  Rep.  85i<  Co.,  166  111.  15. 

S.  Atlantic,  etc..  Tel.  Co.  v.  Western  Union  Waim  u  to  Offloe  Honn. —  See  this 

Tel.  Co.,  4  Daly  (N.  Y.)  527.  This  was  a  case,  section.  As  to  Office  Hours. 

however,  in  which  the  message  was  tendered  9,  Western  Union  Tel.  Co.  v.  Wilson,  93  Ala. 

by  a  connecting  line.  32,  30  Am.  St.  Rep.  23 ;  Carland  v.  Western 

4.  Western  Union  Tel.  Co.  v.  Ferguson,  57  Union  Tel.  Co.,  118  Mich.  369,  74  Am.  St  Rep. 
Ind.  495,  approved  in  Gray  v.  Western  Union  394;  Texas  Tel.,  etc.,  Co.  v.  Seiders,  9  Tex. 
Tel.  Co.,  87  Ga.  350,  27  Ara.  St.  Rep.  259,  as  Civ.  App.  431. 

Am.  &  Eng.  Corp.  Cas.  50.   See  also  supra,  this  Meitws  BeMdvad     T«l«Iuiu. —  Where  the 

title.  Transmission  and  Dtlivtry  of  Aftssagts'  local  omieers  make  a  practice  of  receiving  for 

—  Telegraph  Company's  Duty  —  To  Accept  for  transmission  messages  telephoned  to  the  office. 
Transmission :  infra,  this  title,  LiabiUty  of  and  it  does  not  appear  that  the  company  had 
Company  in  Particular  Classes  of  Cases  —  Im-  forbidden  the  practice,  it  seems  that  the  opera- 
moral  or  Indecent  Messages.  tor,  in  writing  out  the  message,  must  be  deemed 

5.  See  infra,  this  title,  Measure  of  Damages  •  the  company's  agent  so  as  to  render  it  liable 
for  Negligence  —  Message  in  Cipher  or  Other-  for  an  error  by  him  in  transcribing.  Western 
wise  Unintelligible.  Union  Tel.  Co.  v.  Todd,  22  Ind.  App,  701. 

6.  Snfbndnc  Paymont  of   Tolls.  —  Rushville  10.  Western  Union  Tel.  Co.  v.  Yopst,  1 18  Ind. 
Co-operative  Telephofw  CP.  V.  Irvin,  37  Ind.  248,  25  Am.  &  Eng.  Corp.  Cas.  530. 

App.  69,  11,  Beasley  v.  Western  Union  Tel.  Co.,  ^ 
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telegraphic  messages  written  on  blanks  furnished  by  the  company  and  cor- 
taining  stipulations  qualifying  the  company's  liability  for  errors,  failures,  and 
delays.*  Thus,  the  company  may,  by  special  contract,  or  by  regulations 
brought  to  the  sender's  notice,  fix  reasonable  limitations  upon  its  liability, 
but  in  nearly  all  jurisdictions  it  cannot  stipulate  for  immunity  from  liability 
for  the  consequences  of  its  own  negligence  or  that  of  its  servants  or  agents.* 
This  rule  applies  as  well  to  its  liability  for  statutory  penalties  as  to  that  at 
common  law.'  In  some  jurisdictions,  however,  the  rule  has  been  adopted 
that  the  company  may,  by  a  stipulation  reasonable  in  other  respects,  exempt 
itself  from  liability  to  one  failing  to  comply  therewith,  except  for  damages 
resulting  from  gross  negligence  or  wilful  default,^  or,  as  stated  in  other  cases, 


Fed.  Rep.  i8i ;  Western  Union  Tel.  Co.  v. 
Todd,  23  led.  App.  701 ;  Garland  v.  Western 
Union  Tel.  Co.,  118  Mich.  369,  74  Am.  St.  Rep. 
394;  Texas  Tel.,  etc,  Co.  v.  Sdden.  9  Tex. 
Civ.  App.  431. 

I.  BtipaUtlons  Umltinff  lUbUitr.  —  See  the 
titlcf  Caerieks  of  Goods,  vol.  5,  p.  aSS;  Car- 

KIERS  OF  PaSSBNQEKS,  vol.  S,  p.  608;  ElXPRBSS 
COHPANIBS,  vol.  13,  p.  S6l. 

9.  Oompui7  Cannot  Stlpnlate  Agilait  likUUty 
Ear  HagliguuM — Alabama.  —  American  Union 
'i'el.  Co.  V.  Daughtery,  89  Ala.  181. 

ATisono.  —  Stiles  v.  Western  Union  Tel.  Co., 
(Ariz.  1887)  15  Pac  Rep.  71a. 

Arkansas.  —  Western  Union  TeL  Co.  t>. 
Short,  53 '-Ark.  434. 

Colorado.  —  Western  Union  Tel.  Co.  v. 
Graham,  i  Colo.  330,  9  Am.  Rep.  136. 

Georgia.  —  Western  Union  Tel.  Co.  v. 
Blanchard,  68  Ga.  299,  45  Am.  Rep.  480.  Com- 
pare  Western  Union  Tel.  Co.  v.  Fontaine,  58 
Ga.  433. 

Illinois.  —  Tyler  v.  Western  Union  Tel.  Co., 
60  III.  421,  14  Am.  Rep.  36;  Western  Union 
Tel.  Co.  V.  Tyler,  74  HI-  168,  34  Am.  Rep.  379- 

Indiana.  —  Western  Union  Tel.  Co.  v.  Meek, 
49  Ind.  53 ;  Western  Union  TeL  Co.  v.  Fenton, 
52  Ind.  I ;  Western  Union  Tel.  Co.  v.  Adams, 
87  Ind.  598,  44  Am.  Rep.  776;  Western  Union 
Tel.  Co.  V.  Meredith,  95  Ind.  93,  8  Am.  &  Eng. 
Corp.  Cas.  54 ;  Central  Union  Telephone  Co.  v. 
Swoveland,  14  Ind.  App.  341. 

Iowa.  —  Sweatland  v.  Illinois,  etc..  Tel.  Co., 
27  Iowa  433,  I  Am.  Rep.  285 ;  Manville  v. 
Western  Union  Tel.  Co.,  37  Iowa  314,  18  Am. 
Rep.  8 ;  Harkncss  v.  Western  Union  Tel.  Co., 
73  Iowa  190,  s  Am.  St.  Rep.  673,  21  Am.  & 
Eng.  Corp.  Cas.  183. 

Kentucky.  —  Camp  v.  Western  Union  Tel. 
Co.,  I  Met.  (Ky.)  164,  71  Am.  Dec.  461  ;  Smith 
V.  Western  Union  Tel.  Co.,  83  Ky.  104,  4  Am. 
St.  Rqp.  J26,  8  Am.  &  Eng.  Corp.  Cas.  15. 

Louisiana.  —  La  Grafige  v.  Southwestern  Tel. 
Co.,  35  La.  Ann.  383. 

Maine.  —  Bartlett  v.  Western  Union  Tel.  Co., 
63  Me.  309,  16  Am.  Rep.  437;  .^rer  v.  Weateni 
Union  Tel.  Co.,  79  Me.  493,  i  Am.  St  Rep. 
3S3,  at  Am.  &  Eng.  Corp.  Cas.  145. 

Mississippi.  —  Western  Union  Tel.  Co.  v. 
Goodbar,*(Mis8.  tStto)  7  So.  Rep.  314. 

Missouri.  —  Reed  v.  Western  Union  Tel.  Co., 
135  Mo.  661,  s8  Am.  St.  Rep.  609,  overruling 
Wann  v.  Western  X.  nion  Tel.  Co.,  37.  Mo.  473. 
90  Am.  Dec.  395. 

Nebraska.  —  Kemp  v.  Western  Union  Tel. 
Co.,  28  Neb.  661,  36  Am.  St.  Rep.  363.  30  Am. 
ft  Eng.  Corp.  Cas.  '607..   Compare  Bfccker  v. 


Western  Union  Tel.  Co.,  11  Kd).  87,  38  Am. 
Rep.  356. 

North  Carolina.  —  Sherrill  v.  Western  Union 
Tel.  Co.,  116  N.  Car,  655;  Brown  v.  Postal 
Tel.  Co.,  Ill  N.  Car.  187,  32  Am.  St.  Rep.  793- 

Ohio.  —  Western  Union  Tel.  Co.  v.  Griswold. 
37  Ohio  St.  303,  41  Am.  Rep.  500. 

Tennessee.  —  Marr  v.  Western  Union  Tel. 
Co.,  85  Tenn.  529,  16  Am.  &  Ei^.  Corp.  Cas. 
243 ;  Pepper  v.  Western  Union  Tel.  Co.,  87 
Tenn.  554,  10  Am.  St  Rep.  699,  35  Am.  & 
Eng.  Corp.  Cas.  542. 

Texas.  —  Western  Union  Tel.  Co,  v.  Broesche, 
72  Tex.  654,  13  Am.  St  Rep.  843;  Western 
Union  Tel,  Co.  v.  Neitl,  57  Tex.  363,  44  Am. 
"  Rep.  589 ;  Womack  v.  Western  Union  Tel.  Co., 
58  Tex.  176,  44  Am.  Rep.  614. 

Utah.  —  'Wtrtz  v.  Western  Union  Tel.  Co., 
7  Utah  446. 

Vermont.  —  GilUs  v.  Western  Union  Tel.  Co., 
61  Vt.  461,  15  Am.  St.  Rep.  917,  35  Am.  &  Eng. 
Corp.  Cas.  568. 

IVisconsin.  —  Candee  v.  Western  Union  Tel. 
Co.,  34  Wis.  471,  17  Am.  Rep,  452;  Thompson 
V.  Western  Union  Tel.  Co.,  64  Wis.  531,  54 
Am.  Rep.  644- 

8.  Western  Union  Tel.  Co.  v.  Adanu.  87  Ind. 
598,  44  Am.  Rep.  776.  See  also  infra,  this 
title,  Statutory  Penalties. 

4.  Ha?  Hot  StipolBts  Against  Liability  for  OroM 
7S9g\^«a<M— United  States.  — White  v.  West- 
ern Union  Tel.  Co.,  14  Fed.  Rep.  710,  5  Mc- 
Crary,  (U,  S.)  103 ;  Jones  v.  Weaterii  Union 
Tel.  Co.,  18  Fed.  Rep.  717. 

California.  —  Hart  v.  Western  Union  Tel. 
Co.,  66  Cal.  S79,  56  Am.  Rep.  119,  8  Am.  & 
Eng.  Corp.  Cas.  34. 

Massachusetts.  —  Redpath  v.  Western  Union 
Tel.  Co.,  112  Mass.  71,  17  Am.  Rep.  69;  Grin- 
nell  V.  Western  Union  Tel.  Co.,  113  Haas.  399, 
18  Am.  Rep.  485. 

New  York.  —  Schwartz  v,  Atlantic,  etc..  Tel. 
Co.,  18  Hun  (N.  Y.)  157 ;  Dixon  v.  Western 
Union  Tel.  Co,,  3  N.  Y.  App.  Div.  60,  3  N.  Y. 
Annot.  Cas.  136, 

North  Caralvu.  —  Lassiter  v.  Western  Union 
Tel.  Co.,  8q  N.  Car.  336.  S  Am.  &  Eng,  Corp. 
Cas.  330;  Pcvram  v.  Western  Union  Tel.  Co., 
97  N.  Car.  57,  31  Am.  ft  Eng.  Corp.  Cas. 
122. 

In  Nahnuks  a  new  rule  has  been  established 
by  statute,  eliminating  considerations  of  de- 
grees of  negligence.  Kemp  v.  Western  Union 
Tel.  Co.,  38  Neb.  661,  36  Am.  St.  Rep.  363,  30 
Am.  &  Eng.  Corp.  Cas.  607.  Compare  Becker 
V.  Western  Union  Tel.  Co.,  1 1  Neb.  87,  38  Am. 
Rep.  356. 
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from  fraud  or  any  conduct  inconsistent  with  good  faith.' 

b.  What  Constitutes  GroSs  Negligence  Invalidating  Stipula- 
tion.—  Whftt  CoactitQtM  Chr«M  H^l^woa  within  the  meaning  of  the  rule  just 
stated  must  depend  upon  the  facts  of  each  particular  <;ase.  An  error  of  a 
single  word  in  transmission  may  *  or  may  not  *  amount  to  gross  negligence 
according  to  the  nature  of  the  error  and  the  circumstances  under  which  it  was 
made.  But  several  errora  in  a  brief  message,  whether  of  omission  or  cmn- 
mission,  amount  to  such  negligence,  particularly  where  there  is  no  exculpatctiy 
evidence  offered  by  the  company.* 

The  Oparator'i  IcrnmnM  af  tU  Looali^  of  a  well-known  town  or  city  to  which  a 
message  is  directed  is  evidence  of  gross  negligence.*  The  company's  opera- 
tors are  bound  to  know  the  locality  of  any  station  to  which  a  message  is 
directed.* 

A  Total  XUlwa  to  Bittd  tho  Meiwgo,  if  not  expluned,  is  of  itself  proof  of  gross 

negligence.' 

Xnor  In  the  Hamo  of  tha  Doattnatioa  for  which  the  message  was  directed 
constitutes  such  negligence  unless  satisfactorily  explained." 

c.  Conflict  of  Laws.  —  The  law  of  the  place  where  the  contract  of 
sending  was  made,  and  not  that  of  the  state  to  which  the  message  is  sent  or 
where  the  error  occurred,  governs  the  validity  of  the  stipulation.' 

d.  Statutory  Regulation  op  Stipulations.  — In  a  few  states  stipu- 
lations by  telegraph  companies  have  been  made  the  subject  of  regulation  by 
the  legislature.  Such  regulation,  in  so  far  as  it  seeks  to  make  the  company 
responsible  for  errors  or  delays  due  to  its  negligence,  seems  to  be  within  the 
power  of  the  state.** 

1.  U.  S.  Telegraph  Co.  v.  Gildenleere,  S9 
Md.  232,  96  Am.  Dec.  519. 

t.  Error  of  Ono  Word  Orow  Roffliysiioe,  — 
Western  Union  Tel.  Co.  v.  Howell.  38  Kan. 
685,  31  Am,  &  Eng.  Corp.  Caa.  too.  See  also 
infra,  this  section.  Stipulation  at  to  Repeating 
Message, 

Z,  Error  of  Ono  Word  Eot  Oroos  Ewlifaacs  — 

United  States.  ^V^hitK  v.  Western  Union  Tel. 
Co.,  14  Fed.  Rep.  710;  Jones  v.  Western  Union 
Tel.  Co.,  18  Fed.  Rep.  717. 

California,  —  Hart  v.  Western  Union  Tel. 
Co.,  66  Cal.  579,  56  Am.  Rep.  119,  8  Am.  & 
Eng.  Corp.  Cas.  24. 

Missouri.  —  See  E.  P.  Cowen  Lumber  Co.  v. 
Western  Union  Tel.  Co.,  58  Mo.  App.  357. 

Nebraska.  —  Becker  v.  Western  Union  Tel. 
Co.,  II  Neb.  87,  38  Am.  Rep.  356- 

Neio  York.  —  Mowry  v.  Western  Union  TeL 
Co.,  SI  Hon  (N.  Y.)  ia6. 

North  Carolina.  —  Lassiter  v.  Western  Union 
Tel.  Co.,  89  N.  Car.  334,  5  Am.  &  Eng.  Corp. 
Caa.  230 ;  Pegram  v.  Western  Union  Tel.  Co., 
97  N.  Car.  57,  21  Am.  &  Eng.  Corp.  Cas.  133. 

Tmox.  —  Western  Union  TeL  Co.  v.  Neill, 
57  Tex.  283,  44  Am.  Rep.  589;  Womack  v. 
Western  Union  Td.  Co.,  58  Tex.  176.  44  Am. 
Rep.  619, 

4.  Sowal  liTon.  —  Western  Union  Tel.  Co. 
V.  Crall,  38  Kan.  679,  5  Am.  St  Rep.  795; 
Western  Union  Tel.  Co.  v.  Goodbar,  (Miss. 
1890)  7  So.  Rep.  214. 

*'  The  cases  which  hold  that  a  common  car- 
rier may  stipulate  for  immunity  from  liability 
for  mere  negligence  all  agree  that  they  are 
liable  for  '  gross  negligence.'  But  just  what 
this  term  means  is  not  easily  ascertainable. 
There  is  authority  for  holding  it  to  be  eqniT- 
a^cnt  to  fraud  or  intentional  wrong.  «   •  • 


But  a  majority  of  the  cases  would  seem  to 
hold  it  to  be  a  failure  to  exercise  ordioaiy 
care,  *  *  *  '  Any  negligence  is  gross  in 
one  who  undertakes  a  duty  and  fails  to  pofonn 
it.'"  Western  Union  Tel.  Co.  v,  Griswokl.  37 
Ohio  SL  311,  41  Am.  Rep.  500. 

B.  Operator's  Zgnozaneo.— Western  Union  Ti^ 
Co.  V.  Buclianan,  35  Ind.  429,  9  Am.  Rep.  744. 

6.  Western  Union  Tci.  Co',  v.  Simpson,  73 
Tex.  432. 

7.  raUnn  U  Send.  —  Garrett   v.  Wcsten 

Union  Tel,  Co.,  83  Iowa  257. 
t.  Error  in  Same  of  Deotinatioii.  —  Western 

Union  Tel.  Co.  v.  Howell,  38  Kan.  685.  ai  Am. 
&  Eng.  Corp.  Cas.  100;  Postal  Tel.  Gible  Co.  ». 
Robertaon,  (Supm.  Ct.  App.  T.)  36  Misc.  (N. 
Y.)  7S5  (message  directed  to  Toledo  sent  to 
Chicago). 

9.  Lav  of  Flaoo  of  Coatraet  Oovenu. —  Hazel 
V.  Chicago,  etc,  R.  Co.,  8a  Iowa  477 ;  Shaw  «. 
Postal  Tel.  Cable  Co.,  79  Miss.  670,  89  Am.  St 
Rep.  666.    See  also  the  title  PaiVATE  Intxi- 

NATIONAL    Law,    vol.     22,     p.     1 352.  CompOTt 

North  Packing,  etc.,  Co.  v.  Western  Union 
Tel.  Co.,  70  III.  App.  27s  ;  Western  Union  Tel. 
Co.  V.  Lovely,  (Tex.  Civ.  App.  1899)  53  S.  W. 
Rep.  563. 

10.  Btatatory  Begrtlatlon,—  Kemp  v.  Westcn 
Union  Tel.  Co.,  28  Neb.  661,  26  Am.  St.  lLt9- 
363,  44  Neb.  194,  48  Am.  St.  Rep.  723;  Pacific 
Tel.  Co,  V.  Underwood,  37  Neb.  315,  40  Am. 
St  Rep.  490 ;  Western  Union  Tel.  Co^.  Beala 
56  Neb.  415,  71  Am.  St.  Rep.  682,  wherein  it 
was  said  that  the  Nebraska  statute  was  en- 
acted for  the  express  purpose  of  obviating  the 
effect  of  the  decision  in  Becker  v.  Westcni 
Union  TeL  Co.,  11  Neb.  87,  38  Am.  Rep.  35^ 
See  also  infra,  this  sectic'n,  Rtgnirimg  Clmm 
for  Damagn  to  B«  Filed  ff^itUa  Certain  Timt. 
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S.  stipulation  aa  to  Bepeatisg  Messages  —  a.  Language  of  Stipulation. 
—  The  blanks  in  comn/ion  use  by  telegraph  companies  contain  a  printed 
stipulation  to  the  effect  that  the  company  will  not  be  liable /or  mistakes  or 
delays  in  transmission  of  a  message  beyond  the  amount  received  for  sending 
same  unless  it  is  ordered  repeated.^  As  to  the  validity  of  this  stipulation, 
the  authorities  are  widely  at  variance. 

b.  Stipulation  Regarded  as  Invalid.— In  the  majority  of  the  states 
the  stipulation,  in  so  far  as  it  is  a  regulation,  is  regarded  as  a  mere  device  by 
the  company  to  evade  liability  for  the  consequences  of  its  own  negligence,  and 
therefore  void.'    If  it  be  treated  as  a  contract  entered  into  by  the  sender,  it 


1.  lAOfTtsge  of  Btlimlatlon.  —  The  stipulation 
has  never  materially  varied  in  form  or  language 
from  Aat  now  used  on  the  blanks  of  the  West- 
em  Union.  It  provides  that:  "To  guard 
against  mistakes,  the  sender  of  the  message 
should  order  it  repeated,  that  is,  tek^aphed 
back  to  the  original  office.  For  repeating,  one- 
half  the  regular  rate  is  charged  in  addition. 
It  is  agreed  between  the  sender  of  the  follow- 
ing message  and  this  company  that  the  said 
company  shall  not  be  liable  for  mistakes  or  de- 
lays in  the  transmission  or  delivery,  or  for  non- 
delivery of  any  nnrepeated  mess^e,  beyond  the 
amount  received  for  sending  the  same,  nor  for 
mistakes  or  delays  in  the  transmission  or  de- 
livery, or  for  nondelivery,  of  any  repeated 
message  beyond  fifty  times  the  amount  received 
for  sending  the  same,  unless  specially  insured," 
S.  Stipulation  Held  Invalid  —  Alahatna.  — 
American  Union  Tel.  Co.  v.  Daughtery,  89  Ala. 
191;  Western  Union  Tel.  Co.  v.  Crawford/  ito 
Ala.  460 ;  Western  Union  Tel.  Co.  v.  Chamblee, 
123  Ala.  428. 

Arkansas.  —  Western  Union  Tel.  Co.  v. 
Short,  53  Ark.  434. 

Colorado.  —  Western  Union  Tel.  Co.  v. 
Graham,  i  Colo.  339,  9  Am.  Rep.  136. 

Georgia.  —  Western  Union  Tel.  Co.  v. 
Blanchard,  68  Ga.  299,  45  Am.  Rep.  480. 

Illinois.  —  Tyler  v.  Western  Union  Tel.  Co., 
60  III.  421,  14  Am.  Rep.  38;  Western  Union 
Tel.  Co.  V.  Tyler,  74  IlL  168,  34  Am.  Rep.  379; 
Western  Union  Tel.  Co.  v,  Harris,  19  111,  App. 
347 ;  North  Packing,  etc.,  Co.  v.  Western  Union 
Tel.  Co.,  70  111-  App.  27s. 

Indiana.  —  Western  Union  Tel.  Co.  v.  Fen- 
ton,  53  Ind.  I ;  Western  Union  Tel,  Co.  v.  Todd, 
23  Ind.  App,  701 ;  Western  Union  Tel,  Co.  v. 
Buchanan,  35  Ind.  429,  9  Am.  Rep,  744 ;  West- 
em  Union  Tel.  Co.  v.  Adams,  87  Ind.  598,  44 
Am.  Rep.  777;  Western  Union  Tel.  Co.  v. 
Meek.  49  Ind.  53. 

Iowa.  —  Sweatland  v.  Illinois,  etc..  Tel.  Co., 
27  Iowa  433,  I  Am.  Rep.  285;  Manville  v. 
Western  Union  Tel.  Co.,  37  Iowa  214,  18  Am. 
Rep.  8. 

Kentucky.  —  Western  Union  Tel.  C6.  v. 
Eubanks,  100  Ky.  591,  66  Am.  St,  Rep.  361  ; 
Postal  Tel.  Cable  Co.  v.  Schaefer.  62  S.  W. 
Rqi.  1 1 19,  23  Ky.  L.  Rep.  344.  Compare  Camp 
V.  Western  Union  Tel.  Co.;  i  Met.  (Ky.)  164, 
71  Am.  Dec.  461. 

Maine.  —  Ayer  v.  Western  Union  Tel.  Co.,  79 
Me.  493,  I  Am,  St.  Rep.  353,  21  Am.  &  Eng. 
Corp.  Cas.  145- 

Minnesota.  —  Francis  v.  Western  Union  Tel. 
Co.,  58  Minn.  252,  49  Am,  St.  Rep.  507. 

Missouri.  —  Reed  v.  Western  Union  Tel.  Co., 


135  Mo.  661,  58  Am.  St.  Rep.  609,  overruling 
Wann  v.  Western  Union  Tel.  Co.,  37  Mo.  473, 
90  Am.  Dec  395.  See  also  £.  P.  Cowen  Lum- 
ber Co.  V.  Westetn  Union  Tel.  Co.,  58  Mo.  App. 
357 ;  Jarboe  v.  Western  Union  TeL  Co.,  63  Mo. 
App.  336. 

Nebraska.  —  Western  Union  Tel,  Co.  v. 
Lowrey,  32  Neb,  73a ;  Kemp  v.  Western  Union 
Tel.  Co.,  28  Neb,  661,  26  Am,  St.  Rep.  363 
(stipulation  avoided  by  statute) ;  Western 
Union  Tel.  Co.  w.  Heals,  56  Neb.  415,  71  Am.  St. 
Rep.  682.  Compare  Becker  v.  Western  Union 
Tel.  Co.,  II  Neb.  87,  38  Am.  Rep.  358. 

North  Carolina.  —  Brown  v.  Postal  Tel. 
Cable  Co.,  Ill  N.  Car.  187.  32  Am.  St.  Rep. 
793r  39  Am,  &  Eng.  Corp.  Cas.  581,  overruling 
Lassiter  v.  Western  Union  Tel.  Co.,  89  N.  Car. 
334,  5  Am.  &  Eng.  Corp,  Cas.  230.  See  also 
Thompson  v.  Western  Union  Tel.  Co.,  107  N. 
Car.  449,  35  Am,  &  Eng,  Coi;p.  Cas.  59. 

Tennessee.  —  Marr  v.  Western  Union  TeL 
Co.,  85  Tenn.  529,  16  Am.  &  Eng.  Corp.  Cas. 
243 ;  Pepper  v.  Western  Union  Tel,  Co.,  87 
Tenn.  554,  jo  Am.  St.  Rep.  699,  25  Am.  &  Eng. 
Corp.  Cas.  542,  ' 

Texas.  —  Western  Union  Tel.  Co.  v.  Burrow, 
10  Tex.  Civ.  App.  122;  Gulf,  etc.,  R.  Co.  v. 
Wilson,  69  Tex.  739,  21  Am.  &  Eng.  Corp, 
Cas.  83 ;  Western  Union  Tel.  Co.  v.  Tobin, 
(Tex.  Civ.  App.  1900)  56  S.  W,  Rep.S4o;  West- 
ern Union  Tel,  Co.  v.  Norris,  25  Tex.  Civ.  App. 
43 ;  Western  Union  Tel.  Co.  v.  Ragland,  (Tex. 
Civ.  App.  1901)  61  S.  W.  Bep.  421;  Mitchell 
V.  Western  Union  Tel.  Co.,  12  Tex.  Civ.  App. 
262 ;  Western  Union  Tel.  Co,  v.  Nagle,  1 1  Tex, 
Civ.  App.  539.  Compare  Western  Union  TeL 
Co.  f .  Hearne,  77  Tex.  83,  30  Am,  ft  Eng.  Corp. 
Cas.  588. 

Utah.  —  WerU  v.  Western  Union  Tel.  Co.,  7 
Utah  446. 

Vermont.  —  Gillis  v.  Western  Union  Tel.  Co., 
til  Vt.  461,  15  Am.  St.  Rep.  917,  25  Am.  & 
Eng.  Corp.  Cas.  568, 

IVisconsin.  —  Thompson  v.  Western  Union 
Tel.  Co.,  64  Wis.  531,  54  Am.  Rep.  644. 

In  Sweatland  v.  Illinois,  etc.  Tel.  Co.,  27 
Iowa  433,  I  Am,  Rep.  285,  the  court,  by  Dillon, 
J.,  said :  — "  We  have  examined  all  the  lead- 
ing cases  known  to  have  been  decided  with  re- 
spect to  this  subject  and  bave  foiind  not  one 
holding,  when  this  was  the  exact  point  in  judg- 
ment, that  the  ordinary  printed  conditions 
as  to  repeating  messages  have  the  effect  to  re- 
lease the  company  from  mistakes  caused  by  its 
own  want  of  ordinary  care." 

Bale  in  Kansas  and  Nsvada.  —  In  Western 
Union  Tel.  Co.  v.  Crall,  38  Kan.  679,  5  Am. 
St.  Rep.  795,  and  Western  Union  TeL  Co.  v, 
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is  void  as  having  been  induced  by  a  species  of  moral  fraud.'  Other  authori- 
ties hold  that  the  company  cannot,  by  such  a  stipulaiion,  secure  immunity 
from  liability  for  losses  caused  by  its  negligence,  and  that  the  stipulation 
operates  merely  to  exempt  the  company  from  liability  for  errois  out 
of  causes  beyond  its  control.'  But  as  the  company  is  not  an  insurer* and 
consequently  is  not  liable  for  such  errors  even  in  the  absence  of  any  con- 
tractual exemption,  such  a  ruling  amounts  to  a  holding  that  the  stipulation  is 
of  no  effect  whatever  unless  it  operates  to  place  on  the  plaintiff  the  burden  of 
affirmatively  proving  negligence  o;i  the  part  of  the  company.^ 

Vhan  tlw  Aotlon  li  to  Bmow  b  SUtawrr  Peuli^,  the  stipulation  limitmg  the  com* 
pany's  liability  for  an  unrepealed  message  to  a  fixed  amount  is  invalid  as 
attempting  to  ^x  a  rule  of  liability  different  from  that  prescribed  by  the  statute.* 

c.  Stipulation  Regarded  as  Valid.  —  In  the  federal  Supreme  Court 
and  the  courts  of  several  of  the  states,  the  stipulation  as  to  repeating  messages 
is  declared  to  be  a  valid  and  binding  one;  that  it  comes  within  the  rule  that 
every  company  engaged  in  a  public  undertaking  may  provide,  for  the  conduct 
of  its  business,  reasonable  rules  and  regulations,  to  which  all  contracts  with 


Howell,  38  Kan.  685,  21  Am.  &  Eng.  Corp.  Cas. 
100,  the  stipulation  was  held  not  to  protect 
the  company,  on  the  ground  that  the  evidence 
showed  that  the  loss  complained  of  was  due 
to  the  "  gross  negligence "  of  the  company. 
What  the  effect  of  the  stipulation  is  in  cases 
of  "  ordinary  negligence  "  was  not  determined, 
'  In  Bamea  v.  Western  Union  Tel.  Co.,  04 
Nev.  IS5,  77  Am.  St.  Rep.  791,  the  stipulation 
was  held  to  be  no  defense  to  the  company 
because  the  loss  in  that  case,  due  to  delay  or 
nondelivery,  would  not  have  been  prevented 
by  repeating  the  message.  The  court  expressed 
no  opinion  as  to  the  effect  of  the  stipulation 
in  cases  of  error  in  transmission. 

Snla  In  Hsbruks. —  The  stipulation  was  origi- 
nally regarded  as  reasonable  and  valid.  Bedrer 
V.  Western  Union  Tel.  Co.,  11  Neb.  87,  38 
Am.  Rep.  358.  But  a  statute  now  exists  which 
renders  the  company  liable  for  errors  or  delays 
without  regard  to  any  stipulation  in  the  con- 
tract, and  under  this  statute  the  repeating 
stipulation  is  nugatory  although  the  court  has 
indicated  that  it  was  s  reasonable  one.  West- 
em  Union  Tel.  Co.  v.  Seals,  56  Nd>.  415,  71 
Am.  St.  Rep.  682 ;  Kemp  v.  Western  Union  Tel. 
Co.,  28  Neb.  661.  z6  Am.  St.  Rep.  363;  West- 
ern Union  Tel.  Co.  f.  Lowrey,  32  Neb.  733. 

1.  BtlpolatiOD  Held  Void  as  Indiic«d  by  Doresi. 
—  Giliis  V.  Western  Union  Tel.  Co.,  61  Vt. 
461,  15  Am.  St,  Rep.  gi?,  25  Am.  &  Eng.  Corp. 
Cas.  572;  Marr  v.  Western  Union  Tel.  Co.,  85 
Tenn.  544,  16  Am.  &  Eng.  Corp.  Cas.  343.  See 
also  Dorgan  v.  Telegraph  Co.,  i  Am.  L.  T.  Rep. 
N.  S.  406 ;  Western  Union  Tel.  Co.  t>.  Griswold, 
37  Ohio  St.  311,  41  Am.  Rep.  500. 

"  If  it  be  a  contract,  the  sender  entering 
into  it  was  under  a  species  of  moral  duress. 
His  necessities  compelled  him  to  resort  to  the 
telegraph  as  the  only  means  through  which  he 
could  speedily  transact  the  business  in  hand. 
*  *  *  '  Prudential  rules  and  regulations,' 
such  e's  the  company  is  authorized  by  statute 
to  establish,  cannot  be  understood  to  embrace 
such  regulations  as  shall  deprive  a  party  of 
the  use  ol  their  instrumentality,  save  by  coming 
under  mos^  onerous  and  unjust  conditions." 
Tyler  v.  Western  Union  Tel.  Co.,  60  III.  421, 
14  Am.  Rep.  >,i* 


8.  See  Western  Union  Tel.  Co.  v.  Tyler.  74 
III.  168,  24  Am.  Rep.  aSo;  Western  Union  TeL 
Co.  r.  Heame,  77  Tex.  83,  30  Am.  &  Enc-  Corp. 

Cas.  588. 

"  If  it  becomes  necessary  for,  the  company,  ia 
transmitting  messages  wiUi  integrity,  ddll  and 
diligence,  to  secure  accuracy,  to  have  such 
messsges  repeated,  then  the  law  devolves  npoa 
them  that  duty  to  meet  its  reqnirementSL" 
Western  Union  Tel.  Co.  v.  Blanchard,  68  Ga. 
299,  45  Am.  Rep.  484, 

"  Having  taken  the  message  and  the  pay,  why 
should  they  not  do  all  things  (including  the 
repeating)  necessary  for  correct  transmission.' 
Why  should  they  insist  on  a  special  compensa- 
tion for  nsing  any  pardcular  mode  or  instra- 
mentality  as  a  guard  Against  thar  own  nc^ 


gence: 


Ayer  v.   Western   Union    TeL  Co^ 


:  9  Me.  493,  I  Am.  St.  Rep.  353. 

3.  See  supra,  this  title,  VIII.  i.  Gtnerol 
Nature  of  Liability. 

4.  In  Gulf,  etc.,  R.  Co.  v.  Wilson.  69  Tex. 
739,  21  Am.  &  Eng.  Corp.  Cas.  83,  the  court 
declared  "  that  such  condition  or  stipulation, 
in  so  far  as  it  undertakes  to  exempt  the  com- 
pany from  liability  for  negligence  of  its  ser- 
vants and  employees  is  void,  is  too  well  settled 
to  require  discussion  here."  But  in  a  later 
case  it  was  said :  —  "  We  think  it  should  now 
be  considered  settled  in  this  state  that  this 
limitation  of  liability  by  special  contract  is 
valid  and  binding  and  that  no  recovery  can  be 
had  for  an  error  committed  in  transmitting  aa 
unrepeated  message,  unless  it  be  clearly  shows 
that  the  error  was  caused  hy  the  misconduct, 
fraud  or  the  want  of  due  care  on  the  part  of 
the  company,  its  servants  or  agents."  Western 
Union  Tel.  Co.  v,  Heame,  77  Tex.  83,  30  Am. 
&  Eng.  Corp.  Cas.  588.  and  the  latter  case 
states  the  rule  as  now  in  force  in  Texas.  See 
Western  Union  Tel.  Co.  v.  Neill,  57  Tex.  283. 
44  Am.  Rep.  589 ;  Womack  v.  Western  Union 
Tel.  Co.,  58  Tex.  176,  44  Am.  Rep.  614;  West- 
em  Union  Tel.  Co.  v.  Brown,  (Tex.  Civ. 
App,  1903)  75  S.  W.  Rep.  359. 

5.  SUtntory  Penalties  Hot  Affootad  by  Btipvli' 
tion.  —  Western  Union  Tel.  Co.  V.  Etnchuu:^ 
35  Ind.  429,  9  Am.  Rep.  744.  See  imfra,  this 
title.  Statutory  Penalties. 
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it  are  subject.^  These  cases  proceed  on  the  ground  that  the  extra  charge  for 
repeating  is  reasonably  small  and  M  the  sender  fails  to  order  his  message 
repeated,  he  is  presumed  to  have  preferred  to  assume  the  slight  risk.' 

d.  Effect  of  Stipulation  where  Valid.  —  Even  where  the  validity 
of  the  stipulation  as  to  repeating  messages  is  recognized,  the  sender's 
failure  to  have  the  messf^e  repeated  is  no  bar  to  his  action  where  it  appears 
that  compliance  with  the  stipulation  would  not  have  prevented  the  wrong;- 
the  stipulation  can  apply  only  to  such  errors  as  are  preventtble  by  having  the 
message  repeated,  although  It  may  attempt  to  comprehend  others.'  It  does 
not  apply,  therefore,  where  there  has  been  a  total  failure  to  transmit  *  nor 
where  there  was  a  failure  to  deliver  or  an  unreasonable  delay  in  transmission 
or  delivery."    Nor  does  it  apply  in  the  case  of  an  error  in  the  name  of  the 


1.  Mpolfttlon  H«ld  ▼alld—£ii£W.  — Mac- 
Andrew  p.  Electric  Tel.  Co.,  17  C.  B.  3,  84  E. 
C.  L.  3. 

United  States.  —  Primrose  v.  Western  Union 
Tel.  Co.,  154  U.  S.  1 ;  Western  Union  Tel.  Co. 
V.  James,  i6a  U.  S.  650;  Western  Union  Tel. 
Co.  V.  Coggtn,  (C.  C.  A.)  68  Fed.  Rep.  137. 
Compare  Western  Union  Tel.  Co.  v.  Cook,  (C. 
C.  A.)  6t  Fed.  Rep.  62^. 

California.  —  Coit  r.  Western  Union  Tel.  Co., 
130  Cal.  657,  80  Am.  St.  Rep.  153  (addressee 
bound) ;  Hart  v.  Western  Union  Tel.  Co.,  66 
Cal.  579,  56  Am.  Rep.  119.  Compare  Western 
Union  Tel.  Co.  v.  Cook,  (C.  C.  A.)  61  Fed.  Rep. 
624,  where  the  later  case  is  disapproved. 

Massachusetts.  —  Ellis  v.  American  Tel.  Co., 
13  Allen  (Mass.)  226 ;  Redpath  v.  Western 
Union  Tel.  Co.,  iia  Mass.  71,  17  Am.  Rep.  69; 
Grinnell  v.  Western  Union  Tel.  Co.,  113  Mass. 
299,  18  Am.  Rep.  485. 

Michigan.  — 'RlrVitXt  v.  Western  Union  Tel. 
Co.,  103  Mich.  361,  50  Am.  St.  Rep.  374;  West- 
ern Union  Tel.  Co.  v.  Carew,  15  Mich.  535. 

New  York.  —  Bennett  v.  Western  Union  TeL 
Co.,  (Supm.  Ct.  Gen.  T.)  2  N.  Y.  Supp.  365; 
Schwartz  v.  Atlantic,  etc..  Tel.  Co.,  18  Him 
(N.  y.)  157:  Breese  v.  U.  S.  Telegraph  Co., 
48  N.  Y.  138,  8  Am.  Rep.  5*6 :  Kiley  v.  West- 
em  Union  Tel.  Co.,  109  N.  Y.  231,  ai  Am.  & 
Ei%.  Corp.  Cas.  107;  Riley  v.  Western  Union 
Tel.  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  6  Misc.  (N. 

Y.)  231. 

Pennsylvania.  —  Passmore  v.  Western  Union 
Tel.  Co.,  9  Phila.  (Pa.)  90,  30  Leg.  Int.  (Pa.) 
36.  affirmed  78  Pa.  St.  238.  See  also  Western 
Union  Tel.  Co.  v.  Stevenson,  laS  Pa.  St.  442, 
IS  Am.  St.  Rep.  687.  But  the  stipulation  is 
held  to  apply  only  to  the  sender.  Tobin  v. 
Weatem  Union  Tel.  Co.,  146  Pa.  St.  375.  '8 
Am.  St,  Rep.  8oa;  Western  Union  Tel.  Co.  v. 
Richman,  19  W.  N.  C.  (Pa.)  569.  And  see 
New  York,  etc.,  Printing  Tel.  Co.  v.  Dryburg, 
35  Pa.  St.  298,  78  Am.  Dec.  338. 

8.  Theory  of  Oases  Upholding  Btlpnlatlon  Ke- 
folring  ICassagfl  to  Be  Bepeated.  —  See  Primrose 
V.  Western  Union  Tel.  Co.,  154  U.  S.  i ;  Grin- 
nell V.  Western  Union  Tel.  Co.,  113  Mass.  299. 
1 8  Am.  Rep.  489> 

What  AnmiBts  to  %  Bsqneat  to  Bepeat.  —  In 
Western  Union  Tel.  Co.  v.  Landis,  (Pa.  1888) 
12  Atl.  Rep.  467,  21  Am.  &  Eng.  Corp.  Cas. 
206,  it  appeared  that,  upon,  receipt  of  the  dis- 
patch, plaintiff,  the  addressee,  went  at  once  to 
the  operator  and  requested  him  to  ask  the 
lender  whether  certain  words  were  "  &ve  six  " 


or  "  five  sixty."  It  was  held  that  this  amounted 
to  a  request  by  plaintiiT  to  have  the  message 
repeated  and  that  it  was  immaterial  that  the 
forms  established  by  the  company  for  the 
repetition  of  messages  were  not  complied  with. 

8.  Error  R'otPrsvent&bla  by  BepeatingUessage. 
—  Pacific  Postal  Tel.  Cable  Co.  v.  Fleischner, 
(C.  C.  A.)  66  Fed.  Rep.  899,  aMrming  55  Fed. 
Rep.  738;  Bimey  v.  New  York,  etc.  Printing 
Tel.  Co.,  18  Md.  341,  81  Am.  Dec  612;  Sprague 
V.  Western  Union  Tel.  Co.,  6  Daly  (N.  Y.) 
200 ;  New  York,  etc..  Printing  Tel.  Co.  V.  Dry- 
burg, 35  Pa.  St.  300,  78  Am.  Dec.  338,  Com- 
pare Qement  v.  Western  Union  Tel.  Co.,  137 
Mass.  463,  8  Am.  &  Eng.  Corp,  Cas.  66. 

In'  Mowry  v.  Western  Union  Tel.  Co.,  51 
Hun  (N.  Y.)  126,  the  mess^e,  when  offered, 
waa  placed  in  a  pile  of  measles  awaiting  trans- 
mission and  when  it  was  reached  the  operator 
called  up  the  agent  at  the  destination  but  found 
ike  wire  in  use.  While  waiting,  his  attention 
was  diverted  to  something  else  and  he  inadvert- 
ently placed  the  message  among  those  already 
sent.  The  mistake  was  not  discovered  for  a 
week.  Applying  the  rule  of  the  text,  the  court 
held  that  the  stipulation  as  to  repeating  mes- 
sages was  no  defense. 

4.  Talinrs  to  Transmit. — Western  Union  Tel. 
Co.  V.  Way.  83  Ala.  542  (failure  to  deliver  to 
connecting  line) ;  Garrett  v.  Western  Union  TeL 
Co.,  83  Iowa  257  ;  Birney  v.  New  York,  etc.. 
Printing  Tel.  Co.,  18  Md.  341,  8i  Am.  Dec. 
612;  Grinnell  v.  Western  Union  Tel.  Co.,  113 
Mass.  299,  18  Am.  Rep.  492;  Sprague  v.  West- 
ern Union  TeL  Co.,  6  Daly  (N.  Y.)  200;  Brooks 
V.  Western  Union  TeL  Co.,  (Utah  1903)  7»  Pac. 
Rep.  499 ;  Beatty  Lumber  Co.  v.  Western  Union 
Tel.  Co.,  $2  W.  Va.  410. 

8.  Nondelivery  or  ITnreasoaablfl  Delay  —  Ala- 
bama. —  Western  Union  Tel.  Co.  v.  Henderson, 
8I|  Ala.  510,  18  Am.  St.  Rep.  148,  30  Am.  ft 
Eng.  Corp.  Cas.  615. 

Colorado.  —  Western  Union  Tel.  C^.  v.  Gra- 
ham, t  Colo.  230,  9  Am.  Rep.  136. 

Illinois.  —  North  Packing,  etc.,  Co.  v.  West- 
em  Union  Tel.  Co.,  70  IIL  App.  275. 

Indiana.  —  Western  Union  Td.  Co.  v.  Fen- 
ton,  53  Ind.  6 ;  Western  Union  Tel.  Co.  v. 
Henley,  157  Ind.  90. 

Nebraska.  —  Western  Union  Tel.  Co.  V.  Low- 
rey,  32  Neb.  732. 

New  York.  —  Bryant  v.  American  Tel.  Co.,  r 
Daly  (N.  Y.)  575  :  Baldwin  r.  U.  S.  Telegraph 
Co..  54  Barb.  (N.  Y.)  soS,  i  Lans.  (N.  Y.)  lag- 

North  Carolina.  —  Thompson  v.  Western 
Union  TeL  Co.,  107  N.  Car.  449. 
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place  from  which  the  message  is  sent,  that  not  being  property  a  part  of  the 
message  but  rather  the  statement  of  a  fact  peculiarly  within  the  knowledge  of 
the  company's  operator.'  It  does  not  apply  where  the  failure  to  have  the 
message  repeated  is  due  to  the  assurance  of  the  operator  that  it  has  been 
correctly  transmitted  and  that  repeating  it  is  unnecessary.* 

W^ftn  ths  Error  Ii  Dae  to  "  GroM  KogUgenoa  "  or  Wllftal  MlBomdoot  on  the  part  of  the 
company  or  its  agents,  the  stipulation  will  not  protect  the  company  even  in 
those  jurisdictions  where  the  validity  of  the  stipulation  is  recognized.'  But 
proof  merely  of  an  error  of  one  word  in  transmission  does  not  establish  "  gross 
negligence  "  within  the  meaning  of  the  rule.* 

3.  Beqoihng  Claimi  to  Be  Presented  Within  Certain  Time— a.  Validity 'OF 
Limitation.  —  The  stipulation  contained  in  the  usual  contract  of  sending 
to  the  effect  that  the  company  will  not  be  liable  for  damages  in  any  case 
where  the  claim  is  not  presented  in  writing  within  a  prescribed  time,  after  the 
message  is  Bled  with  the  company  for  transmission,  does  not  tend  to  limit  the 
liability  of  the  company  for  its  own  negligence  or  that  of  its  cgents,  and  is 
not  unreasonable  where  the  time  fixed  is  not  too  short  to  prevent  the  peuty 
claiming  damages  to  become  aware  of  the  fact  of  his  injury  and  to  present 
his  claim  properly.'*    The  reasons  for  the  stipulation  are  obvious,*  and  it  has 


Texas.  —  Western  Union  TeL  Co.  v. 
Btoesche,  73  Tex.  654,  13  Am.  St  Rep.  843; 
Gulf,  etc.,  R.  Co.  V.  Wilson,  69  Tex.  739,  n 
Am.  &  Eng.  Corp.  Cas.  80 ;  Western  Union  Tel, 
Co.  V.  Linn,  (Tex.  0.\.  App.  1893)  23  S.  W. 
Rep.  895,  87  Tex.  7,  47  Am.  St.  Rep.  58 ;  West- 
ern Union  Tel.  Co.  r.  Lyman,  3  Tex.  Civ.  A49. 
460. 

Wisconsin, —  Hibbard  v.  Western  Union  Td. 
Co.,  33  Wis.  564.  14  Am.  Rep.  775. 

1.  Error  u  to  Hame  ol  Flaoe  Whense  Koasaga 
Wm  Bent. —  Western  Union  Tel.  Co.  v.  Simp- 
son, 73  Tex.  42a;  Western  Union  Tel.  Co.  v. 
Tobin,  (Tex.  Civ,  App.  1900)  56  S.  W.  Rep.  540. 

2.  Western  Union  TeL  Co.  v.  Reeves,  8  Tex. 
Qv.  App.  37. 

8,  OrOH  VaglinaM  or  mUkl  lUiendnit  — 
fnefamd.  —  Mac  Andrew  v.  Electric  TeL  Co.,  17 

C.  B.  3.  84  E.  C  L.  3- 

United  States.  — Jones  v.  Western  Union 
Td.  Co.,  18  Fed.  Rep.  717;  Pacific  Postal  Td. 
Cable  Co.  v.  Fldscbner,  (C  C.  A.)  66  Fed.  Rep. 
899. 

Kansas.  —  Western  Union  Tel.  Co.  v.  Crall, 
38  Kan.  679,  5  Am.  St.  Rep.  795;  Western 
Union  Tel.  Co.  v.  Howdl,  38  Kan.  685,  ai  Am. 
ft  Eng.  Corp.  Cas.  100. 

Massachusetts.  —  Redpath  v.  Western  Union 
Tel.  Co.,  112  Mass,  71,  i?  Am,  Rep,  69;  Grin- 
nelt  V.  Western  Union  TeL  Co.,  113  Mass.  299, 
t8  Am.  Rep.  488, 

North  Carolina,  —  Pegram  v.  Western  Union 
Td.  Co.,  97  N.  Car.  57,  21  Am.  &  Eng.  Corp. 
Cas.  119. 

Texas.  — Womack  v.  Western  Union  Tel.  Co., 
SS  Tex.  176.  44  Am.  Rep.  614;  Western  Union 
Td.  Co.  V.  Heame,  77  Tex.  83,  30  Am.  &  Eng. 
Corp.  Cas.  588. 

4.  What  AmoTtnta  to  Orois  HeffUnoiiM-r- 
United  States.  — Jonta  v.  Western  Union  TeL 
Co..  18  Fed.  Rep.  717- 

California. —  Hart  v.  Western  Union  Td,  Co.. 
66  Cal.  579.  56  Am.  Rep.  119,  8  Am.  &  Ens- 
Corp.  ^8.  24.  See  also  Cmt  v.  Western  Union 
TeL  Co.,  130  Cal.  657,  80  Am.  St.  Rep.  iS3- 

Missouri.  —  E.  P.  Coven  Lumber  Co.  v. 
Western  Union  Td.  Co.,  58  Mo.  App.  257. 


North  Carolina,  —  Lasaiter  v.  Western  Union 
Td.  Co.,  8g  K.  Car.  334,  5  Am.  ft  Eng.  Corp. 
Cms.  230. 

Fennsyivania.  —  Passmpre  v.  Western  Unioo 
Tel.  Co.,  9  PhiU.  (Pa.)  907.  30  Leg.  Int.  (Pa.) 
36,  affirmed  78  Pa.  St.  238. 

Texas,  —  Womack  v.  Western  Union  TeL  Co., 
58  Tex.  176,  44  Am,  Rep.  619;  Western  Union 
TeL  Co.  V.  Elliott,  7  Tex.  Civ.  App.  482. 

The  fact  that  an  operator,  who  was  tfaoronghly 
competent  but  was  temporarily  fUIing  the  place 
of  the  regular  agent,  neglected  to  connect  his 
instrument  with  the  line  running  to  the  statton 
from  which  the  message  was  sent,  is  not  gross 
negligence  such  as  will  render  the  company  re-  - 
sponsible  for  delay  in  transmitting  an  un re- 
peated message.  Birkett  v.  Western  Union  Td. 
Co.,  103  Mich.  361,  50  Am.  St.  Rep.  374. 

"  Oroti  Negligence  "  Defined.  —  See  Redington 
V.  Pacific  Postal  Tel.  Cable  Co.,  107  Cal.  317,48 
Am,  St,  Rep.  132;  Coit  v.  Western  Union  Td. 
Co.,  130  CaL  657,  80  Am.  St.  R^.  153. 

Attempt  to  Sand  Hesaage  While  Eleetrie  8Uon 
Is  Raging  Kot  Oroas  Kegliganoe.  —  Coit  p.  West- 
ern Union  TeL  Co.,  130  CaL  657,  80  Am.  St, 
Rep.  153. 

What  Anumnti  to  tnaiL  —  The  acceptance,  for 

transmission,  of  an  important  message,  at  a 
time  when  the  company's  lines  are  not  worldng. 
without  notifying  the  sender  of  that  ftct, 
amounts  to  a  fraud  on  him  and  will  preclude 
the  company  from  relying  upon  its  stipulation  as 
to  repeating  messages.  Padffc  Postal  TeL  Cable 
Co.  V.  Fleischner,  (C.  C.  A.)  66  Fed.  Rep.  899, 
aMrming  55  Fed.  Rep.  738. 

5.  See  AcciDG!tT  Insumhce,  vol.  i.  p.  325  ? 
Carriers  of  Goods,  vol.  s,  p.  320;  Expnss 
Companies,  vol.  12,  p.  566:  Fire  Ihsdrano; 
vol.  13,  p.  385.  See  also  Limitation  or  Ac- 
tions, vol.  19,  p,  149. 

In  Lewis  v.  Great  Western  R.  Co.,  5  H.  ft  N, 
867,  a  similar  stipulation  was  uphdd  altiuragb 
the  time  allowed  was  only  seven  days. 

6.  It  does  not  operate  as  a  limitatioB  of 
time  within  which  smit  may  be  brought.  Int  ■ 
designed  merely  to  give  the  cemp— y  netitt 
the  claim  in  order  that  it  may  be  investigaled 
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been  Upheld  where  the  l!mitatIon  was  fixed  at  ninety  d^tys,*  at  sixty  days,* 
at  thirty  days '  and  at  twenty  days  *  after  the  fifing  of  the  message  for 
transmission. 

Bat  Saoh  a  Mpalatioii  Hm  Bmh  EtU'  IfitAlld  In  sOAie  jurisdictions,  as  contrary 
to  public  policy  and  as  attempting  to  establish  limitations  other  than  those 
fixed  by  the  general  statute  of  limitations,^  while  in  other  jurisdictions  they 
have  been  declared  void  because  prohibited  by  positive  statutory  provisions.** 

TIm  Ba«MiiAblauM  of  A19  terUcdUr  tlddtatidk  Xar  OlUBfa  mfh  ttanllu  CirauiutUMt 
so  that  what  is  ordinarily  a  reasonable  length  of  time  for  filing  the  claim  may 
be  unreasonable.'' 


promptly.   Messages  are  ustt&lly  destroyed  nittt 
being  kept  six  monttak  and  the  company's  aUUtf 
to  .defend  would  be  materially  atfected      a  de* 
lay  in  its  being  informed  of  a  claim. 
1.  See  infra,  tbis  subdiv.,  par.  In  Texas, 
%  Slxtf  9ay»—  United  States.  —  Findlay  v. 
Western  Union  Td.  Co.,  64  Fed.  Rep.  4591 
Alabama.  —  Western  Union  TeL  Co.  v.  Way, 

83  Ala.  543 ;  Harris  v.  Western  Union  TeL  Co., 
J21  Ala.  519,  77  Am.  St.  Rep.  70. 

Arkantas.  —  Western  Union  Tel.  Co.  ». 
DonglMr^,  54  Ark.  an,  a6  Am.  Sl  Rep.  33. 

Georgia.  —  HiH  v.  Western  Union  Td.  Co., 
85  Ga.  425,  31  Am.  St.  Rep.  166,  30  Am.  &  Eng. 
Corp.  Cas.  390;  Westani  Union  Tel.  Co.  0. 
James,  90  Ga.  354;  Weatem  Union  Tel,  Co. 
Waxelbaum,  113  Ga.  1017. 

Indiana.  —  Western  Union  Tel.  Co.  v.  Jones, 
95  Ind.  228,  48  Am.  Rep.  713,  6  Am.  &  Eng. 
Corp.  Caa.  47;  Western  Univn  TeL  Co.  v. 
Yopst,  118  Ind.  248,  (Ind.  1887)  11  N.  E.  Rep. 
16,  at  Am.  &  Eng.  Corp.  Cas.  88;  Western 
Union  Td.  Co.  ».  Bferedtth,  95  Ind.  9;.  Com- 
pare Western  Union  Tel.  Co.  v.  McKibben,  114 
Ind.  511,  31  Aiff.  He  Eng.  Corp.  Cas.  133. 

Iowa.  —  Albers  V.  Western  Union  Tel.  Co., 
98  Iowa  51.  Compare  Herron  x/.  Westetfi 
Union  Tel.  Co.,  90  Iowa  129;  Garrett  v.  West- 
era  Union  Tel.  Co.,  83  Iowa  25?. 

Kansas.  —  Russdt  v.  Wesfem  Union  Tel.  Co., 
57  Kaa.  330. 

Mississippi.  —  Clement  v.  WcBteni  Union  Td, 
Co.,  77  Miss.  747. 

Missouri.  —  Smith-Fraxier  Boot,  etc.,  Co.  v. 
Western  Union  Td.  Co.,  49  Mo.  App.  99 ;  Ken- 
.dall  V.  Western  Union  TeL  Co.,  56  Mo.  App. 
I9». 

New  York.  —  Young  v.  Western  Umon  Td. 
Co.,  tfs  N.  Y.  163. 

North  Carolina.  —  Sberrill  v.  Western  Union 
Td.  Co.,  109  N.  Car.  537;  Lewis  v.  Western 
Union  TeL  Co.,  117  N.  Car,  436. 

Pennsylvania.  —  Wolf  v.  Western  Union  Td. 
Co.,  6a  Pa.  St.  83,  I  Am.  Rep.  387.  Compare 
Conrad  v.  Western  Union  Tel.  Co.,  i6a  Fa.  St 
304. 

South  Dakota.  —  Kirby  v.  Weatem  Union  Td, 
Co.,  7  S.  Dak.  623. 

Tennessee.  —  Manier  v.  Westeni  Union  TeL 
Co.,  94  Tenn.  446. 

Texas. — Western  Union  TeL  Co.  v.  Rains, 
6j  Tex.  37 ;  Western  Union  Tel.  Co.  v.  Brown, 
^4  Tex.  54 ;  Lester  v.  Westera  Union  Tel.  Co., 

84  Tex.  313;  Western  Union  Tel.  Co.  v.  Phil- 
Iipsi  2  Tex.  Civ.  App.  608 :  Western  Union  TeL 
Co.  Ferinison,  TTex.  Civ.  App.  1804)  27  S. 
W.  Rep.  1043.  Compare  Western  Union  TeL 
Cb.  V.  H&ikle,  3  Tex,  C^t.  App.  518. 


tile  Vaot  Hm  the  Xxaot  Amoniit  of  Damus  U 
V«t  AaMrtUttUtte  within  the  sixty  days  a^dfl 
the  plaintiff  no  excuse  for  failing  to  comply 
with  the  stipulation.  Manier  v.  Western  Union 
Td.  Co..  94  Tenh.  44a. 

8.  tUttf  1h.yi~-^  United  5faf».  —  Beaslely  f. 
Western  Union  Tel.  Co.,  3?  Fed.  Rep.  181. 

Colorado.  —  Western  Union  TeL  Co.  v.  Duo- 
£^d,  II  Colo.  335,  31  Am.  &  Eng.  Corp. 
Iff. 

Minnesota.  —  Colt  v.  WeAem  Union  Td.  Co./ 
33  AfiiM.  338,  8  Am.  &  Eng.  Corp.  Caa.  49. 

Missouri.  —  Massengale  v.  Western  Union 
Td.  Co.,  17  Mo.  App.  357. 

Texas.  —  Western  Union  Td.  D>.  v.  Pells, 
(1883)  »  Tex,  L.  R«v.  376 ;  Weitem  Union  Td. 
Co.  V.  Culberson,  79  Tex.  65,  cited  in  35  Am, 
&  Eng.  Corp.  Cas.  45. 

Washington.  —  See  Martin  V.  Sanset  Tele- 
phone,  etc.,  Co.>  18  Wash.  260. 

4  TwmU7  Days.  —  Aiken  v.  Western  Union 
TeL  Co„  5  S.  Car.  358;  Hrimann  v.  Westera 
Vdfon  Td.  Co.,  57  Wis.  563. 

6.  Btipolation  Held  Void.— -Johnston  v.  West- 
etrt  Ufifiofl  TeL  Co.,  33  fed.  Rep.  363.  ai  Am. 
&  Eng.  Corp.  Cas.  ii6  (thirty  days).  See  also 
Sotnhefd  €xf)re88  Co.  v.  CapertMi,  44  Ala.  loi, 
4  Am.  Kep.  itS;  Caffeft  v.  Western  Union  Td. 
Co.,  83  Iowa  257. 

Wdul(t  intfotfnce  info  the  local  juiTs- 
prvdeAce  6f  «rery  st&te,  territory,  and  cotmtry^ 
ft  specitv  of  prtrate  statutes  of  Umltation  of 
non-claim.  It  would  avoid  the  poRcy  of  the 
ststte  in  the  matter  of  the  time  in  which  actiofts, 
both  in  tort  and  in  contract,  should  be  brought." 
Westera*  Union  TeL  Co.  v.  Longwill,  5  N.  Mex. 
308.  2S  Am.  &  Eng.  Corp.  Cas.  559  (60  days). 

6,  BttpfllatioD  Invalid  ander  8tetate.  ~  Western 
Union  Tel.  Co.  V.  Eubanks,  100  Ky.  591,  66  Am. 
St.  Rep.  jtii  {eonstming  Ky.  C^nst.  1890, 
9S  193,  196) ;  Davis  v.  Westera  Union  Tel.  Co., 
107  Ky.  527,  92  Am,  St.  Rep.  371 ;  Pacific  TeL 
Co.  V.  Underwood,  37  Neb.  315,  40  Am.  St,  Rep. 
400 ;  Western  Union  Tel.  Co,  v.  Kemp,  44  Neb, 
104,  48  Am.  St.  Rep.  733, 

An  Addresses  Salaff  under  the  Indlanft  Matnte 
to  recover  damages  is  held  not  to  be  bomid  by 
the  stipulation,  althot^fa  its  validity  in  other 
cases  is  recognized.  Western  Union  Tel.  Co,  v. 
McKibben,  114  Ind.  511,  31  Am.  ft  Eng.  Corp. 
Cas,  133. 

7.  See  Massengale  v.  Western  Union  TeL  Co., 
17  Mo.  App.  257:  Herron  v.  Westera  Union 
TeL  Co.,  90  Iowa  129.  See  also  Hdmann  v. 
Westera  Union  TeL  Co,,  S7  Wis.  S62. 

Thus  a  Ufniiation  of  sixty  days  has  been  hdd 
unreasonable  when  the  message  was  sent  from 
Philadelphia  to  Sfaanghai  calling  for  a  reply  bgr 
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In  TezM,  the  statute  provides  that  no  such  stipulation  shall  be  valid  when 
it  allows  a  shorter  time  than  ninety  days  for  presenting  the  claim.*  Under 
this,  a  stipulation  requiring  the  claim  to  be  presented  within  ninety  days  from 
the  time  the  message  is  filed  for  transmission  is  valid,*  but  a  stipulation  fixing 
a  shorter  period  is  void  '  even  though  the  contract  containing  it  was  made  in 
a  foreign  state  where  such  a  limitation  was  valid.* 

b.  When  Limitation  Begins  to  Run.  —  The  limitation  begins  to  run 
from  the  time  specified  in  the  stipulation  and  is  now  usually  from  the  filing 
of  the  message  for  transmission.*  A  mere  delay  in  receiving  the  message, 
although  due  to  the  company's  negligence,  will  not  modify  the  stipulation  or 
extend  the  time  if  a  reasonable  time  remains,  after  knowledge  of  the  error, 
to  present  the  claim,*  and  it  is  error  to  instruct  the  jury  that  the  limitation 
begins  to  run  only  from  the  time  when  plaintiff  became  aware  of  defendant's 
breach  of  duty.' 

c.  Message  Not  Sent.  —  When  the  message  is  never  sent  by  the  com- 
pany and  the  stipulation  requires  the  claim  to  be  filed  within  a  fixed  time 
"  after  the  sending  of  the  message,"  the  failure  of  the  party  complaining  to 
present  his  claim  is,  of  course,  no  defense  to  the  company."  And  this  rule 
has  been  applied  to  a  case  where  the  claim  was  required  to  be  filed  within  a 
fixed  time  after  the  message  was  "filed  for  transmission"  on  the  ground 
that  the  company  could  not  avail  itself  of  any  provision  in  a  contract  which 
it  had  failed  to  accept.' 

d.  What  Constitutes  a  Compliance  with  Stipulation. — n«  cuin 
FreMDtfld  sboaid  Set  Forth  rftirijr  the  nature  and  extent  of  the  claimant's  demands.'* 
While  he  will  not  be  limited  to  the  amount  of  damages  set  up  in  his  claim  " 
he  cannot  recover  for  subjects  of  damage  not  mentioned  therein.^* 

The  CUim  Mnit  Ba  PreM&ted  to  %  Pr^or  Asent  of  the  company.  The  agent  or 
manager  at  the  office  or  station  from  which  the  message  was  sent  is  a  proper 
agent."    Likewise,  the  £^nt  or  operator  at  the  point  to  which  the  message 

mail.    Conrad  v.  Western  Union  Tel.  Co.,  i6s  S.  Xaiug*  Hot  Beat.  —  Western  Union  Td. 

Fa.  St.  804.  Co.  V.  Way,  83  Ala.  542:  Western  Unl«i  Td. 

1.  Bole  in  Taxai.  —  Supp.  to  Sidles' Rev.  Stat.  Co.  v.  Yopst,  118  Ind.  348;  Western  Union 

Texas,  art.  33036;  Tex.  Rev.  StaL  1895,  art  Tel.  Co.  v.  Trumbull,  i  Ind.  App.  lai  ;  SheniO 

3379-  V,  Western  Union  Tel.  Co.,  109  N.  Car.  517. 

8.  Baldwin  v.  Western  Union  Tel.  Co.,  (Tex.  B.  Western  Union  TeL  Co.  v.  HichelsoD.  94 

Civ.  App.  1896)  33  S.  W.  Rep.  890;  Western  Ga.  436. 

Union  Tel.  Co.  v.  Vanway,  (Tex.  Qt.  App.  10,  What  Claim  Knat  Show.  —  Western  Umon 

1899)  54  S.  W.  Rep.  414-  Tel.  Co.  v.  Brown,  84  Tex.  54- 

L  Western  Union  Tel.  Co.  v.  Jobe,  6  Tex.  11.  Manier  v.  Western  Union  Tel.  Co.,  94 

'  Civ.  App.  409.  Tenn.  44a ;  Western  Union  Tel.  Co.  v.  Unnay, 

4.  Western  Union  Tel.  Co.  v.  Lovely,  (Tex.  ag  Tex.  Cvt.  App.  ao7.    See  also  Western 

Civ.  App.  1899)  52  5.  W.  Rep.  563 ;  Burgess  v.  Union  Tel.  Co.  v.  Partlow,  30  Tex.  Gt.  kpp. 

Western  Union  Tel.  Co.,  92  Tex.  las,  71  Am.  399. 

St.  Rep.  833.    Compare  Western  Union  Tel.  The  claim  presented  by  a  sender  classified 

Co.  V.  Burgess,  (Tex.  Civ.  App.  1897)  43  S.  W.  the  damages  as  "fifty  dollars  actual  damages 

Rep.  1033.  and  five  thousand  dollars  exemplary  damages." 

A.  The  original  form,  upon  which  a  number  At  the  trial  the  jury  returned  a  verdict  for 

of  decisions  were  made,  provided  a  limitation  five  hundred  dollan  actual  damages  alone.  It 

of  sixty  days  "  after  sending  the  message."  was  held  that  plaintiflF  was  not  preju^ced  by 

See  Western  Union  Tel.  Co.  v.  V/ty,  83  Ala.  bis  classification  and  the  verdict  was  allowed 

542.  to  stand.    "  The  claim  was  for  five  thousand 

6.  Heimann  v.  Western  Union  Tel.  Co.,  57  and  fifty  dollars  in  the  aggregate,  and  served 
Wis.  562:  Massengale  p.  Western  Union  Tel.  in  all  respects  to  give  the  defendant  the  infor- 
Co.,  17  Mo.  App.  258;  Western  Union  Tel.  Co.  mation  stipulated  for."  Western  Union  TeL 
V.  Phillips,  a  Tex.  Civ.  App.  608.  Co.  v.  Morris,  77  Tex.  173,  30  Am.  ft  Eng. 

The  mere  fact  that  the  exact  amount  of  the  Corp.  Cas.  633. 

damage  safFered  by  plaintiff  (the  addressee)  U,  Western  Union  Tel.  Co.  v.  Murray,  29 

was  not  ascertainable  within  sixty  days  is  no  Tex.  Gr.  App.  207;  Swain  v.  Western  lAuon 

excuse  for  his  failure  to  present  his  claim  Tel.  Co.,  12  Tex.  Civ.  App.  385. 

within  that  time.    Manier  v.  Western  Union  IS.  Fresantatloa  to  Proper  Agent  —  Hill  v. 

Tel.  Co.,  94  Tenn.  442.  Western  Union  Tel.  Co.,  85  Ga.  425,  21  An. 

7.  Western  Union  Tel.  Co,  v.  Phillips,  2  Tex.  St.  Rep.  166,  30  Am.  &  Eng.  Corp.  Cas.  590; 
Civ.  App.  608.  Western  Union  Tel,  Co.  v.  Blanchard,  68  Ga. 
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is  sent  is  a  proper  person  with  whom  to  file  the  notice.* 

Bat  iMiTnj  of  tk«  oUm  to  a  lUn  XMNogv  Baj  to  be  by  him  delivered  to  the 
local  agent  is  not  a  suHicient  compliance  with  the  stipulation.* 

The  Hotlo0  Mut  Be  In  Writing  as  required  by  the  express  terms  of  the  stipu- 
lation, but  this  requirement  is  waived  where  a  claim  is  made  orally  within  the 
tiiAe  and  acted  on  by  the  company  without  objection  to  its  form.'  But  a 
mere  promise  by  an  operator,  to  whom  an  oral  claim  is  made,  to  look  into  the 
matter  is  no  waiver  of  the  company's  right  to  insist  on  a  written  presentation 
of  the  claim.* 

The  Commeooemont  of  k  Salt  against  the  company  to  recover  damages  is  equiva- 
lent to  the  presentment  of  the  claim  and  is  a  sufficient  compliance  with  the 
stipulation  when  done  within  the  prescribed  time.* 

4.  Limiting  Liability  to  flpecifled  Amoimt.  —  In  sending  night  messages 
for  which  reduced  rates  are  charged,  the  telegraph  companies  have  sometimes 
inserted  into  the  contract  of  sending  a  stipulation  to  the  effect  that  in'con- 
sideratlon  of  the  reduced  rate  for  which  this  message  is  sent»  the  company 
shall  not  be  liable  beyond  the  amount  paid  for  transmission,  or  a  small 
multiple  thereof.  Such  a  stipulation  is  unreasonable  and,  so  far  as  it  seeks  to 
limit  the  liability  of  the  company  for  the  consequences  of  its  own  negligence, 
is  contrary  to  public  policy  and  void.*    The  terms  of  such  a  contract  are 


a99f  45  Am.  Rep.  480 ;  Western  Union  Tel.  Co. 
V.  Yopst,  (Ind.  1887)  II  N.  E.  Rep.  16,  21  Am. 
&  Eng.  Corp.  Cas.  8S;  Bennett  v.  Western 
Union  Tel.  Co.,  (Supra.  Ct.  Gen.  T.)  2  N.  Y. 
Svfp.  365  (clerk  in  main  office).  See  also 
Western  Union  Tel.  Co.  v.  Collins,  45  Kan. 
88. 

Plaintiff,  a  sender,  presented  an  imperfect 
statement  of  his  claim  to  an  operator  or  re- 
ceiving clerk  at  the  Wew  York  office  of  the 
company,  who,  after  examination,  returned  it, 
saying  that  be  had  no  authority  to  attend  to  it, 
referring  him  at  the  same  time  to  the  proper 
officers.  Plaintiff,  upon  going  to  their  offices 
and  finding  them  absient,  left  and  presented  no 
other  claim  until  after  the  expiration  of  the 
sixty  days.  It  was  held  that  this  was  no  com- 
pliance with  the  stipulation.  Young  v.  West- 
em  Union  Tel.  Co.,  65  N.  Y.  163. 

1.  Western  Union  Tel.  Co.  v.  May,  8  Tex. 
Civ.  App,  176. 

9.  riesentatten  to  Messenger  By  Bet  Soffldent 
—  Western  Union  Tel.  Co.  v.  Terrell,  10  Tex. 
Gv.  App.  60. 

8.  BeoBsd^  of  Wilting.  — Western  Union 
Tel.  Co.  V.  Stratemeier,  6  Ind.  App.  J35 ;  Hill 
V.  Western  Union  Tel.  Co.,  85  Ga.  435,  zi  Am. 
St.  Rep.  166,  30  Am.  &  Eng.  Corp.  Caa.  590. 
See  also  Western  Union  Tel.  Co.  v.  Yopst, 
(Ind.  1887)  II  N.  £.  Rep.  16,  21  Ara.  &  Eng. 
Corp.  Cas.  88;  Bennett  v.  Western  Union  TeL 
Co.,  (Supm.  Ct.  Gen.  T.)  a  N.  Y.  Supp.  365- 

4.  Wnlw  «f  Beqniittnent — Massengale  v. 
Western  Union  Tel.  Co.,  17  Mo.  App.  357, 

6.  Bringing  Salt  Iquinlent  to  Presentation.  — 
Western  Union  Tel.  Co.  v.  Henderson,  89  Ala. 
510,  18  Am.  St.  Rep.  148,  30  Am.  &  Eng.  Corp. 
Cas.  615;  East  Tennessee,  etc.,  R.  Co.  v.  Bay- 
liss,  74  Ala.  150,  19  Am.  &  Eng.  R,  Cas.  480; 
Bryan  v.  Western  Union  Tel.  Co.,  133  N.  Car. 
603;  Western  Union  Tel.  Co.  v.  Mellon,  96 
Tenn.  78 ;  Western  Union  Tel.  Co.  v.  Cooper, 
ag  Tex.  O'v.  App.  591  ;  Western  Union  Tel.  Co. 
V.  PIner,  9  Tex.  Civ.  App.  152;  Phillips  v. 
Western  Union  Tel.  Co.,  95  Tex.  638;  <Tex. 


Civ.  App.  190a)  69  S.  W.  Rep.  997;  Western 
union  Tel.  Co.  v,  Karr,  5  Tex.  Gv.  App.  60; 
Western  Union  Tel.  Co.  v.  Crawford,  (Tex. 
Gv.  App.  1903)  75  S.  W.  Rep.  843, 

A  Qontrarr  Bnle  was  once  recognized  in  Texas 
and  is  still  in  force  in  some  jurisdictions. 
Western  Union  Tel,  Co.  r.  McKinncy,  s  Tex. 
L.  Rev,  173,  8  Am.  St  Eng.  Corp.  Cas.  125; 
Western  Union  Tel.  Co.  r.  Ferguson,  (Tex. 
Civ.  App.  1894)  27  S.  W.  Rep.  1048;  Western 
Union  Tel.  Co.  v.  Yopst,  (Ind.  1887)  11  N.  E. 
Rep.  16,  21  Am.  &  Eng.  Corp.  Cas.  88,  aMrmed 
118  Ind.  348,  35  Am.  &  Eng.  Corp.  Cas.  526. 
See  also  Wolf  v.  Western  Union  TeL  Co.,  62 
1^  St.  83.  I  Am.  Rep.  387. 

nUng  «t  Cltln  BeU  a  Condftlen  Preoedent  to 
Bight  to  Bne.  —  In  Western  Union  Tel.  Co.  v. 
McKinney,  $  Tex.  L.  Rev.  173,  8  Am.  &  Eng. 
Corp.  Cas.  123,  the  claim  was  filed  with  the 
company  within  the  prescribed  time,  but  after 
soit  was  commenced.  It  was  held  that  this 
was  not  a  compliance  with  the  stipulation,  but 
that  such  a  filing  might  be  made  the  basis  of 
another  suit  or  of  an  amendment  to  the  pend- 
ing suit.  See  also  Western  Union  Tel.  Co,  i>. 
Hays,  (Tex.  Civ.  App.  1901)  63  S.  W.  Rep. 
171.  (Tex.  Civ.  App.  1902)  67  S.  W.  Rep.  1072. 

6.  Limitation  of  Amoiut  of  UMHtj  Held  Void 
—  Alabama.  —  American  Union  Td.  Co.  v, 
Daughtery,  89  Ala.  191. 

Georgia.  —  Western  Union  Tel.  Co.  r.  Fon- 
taine, 58  Gi.  433. 

Illinois.  —  Western  Union  Tel.  Co.  v.  Har- 
ris, 19  111.  App.  347, 

Indiana.  —  Western  Union  Tel.  Co.  v.  Young, 
93  Ind.  118. 

Iowa.  —  Harkness  v.  Western  Union  Tel. 
Co.,  73  Iowa  190,  5  Am.  St.  Rep,  67a,  ai  Am. 
&  Eng.  Corp.  Cas.  182. 

Maine.  —  True  v.  International  Tel.  Co.,  60 
Me.  9,  II  Am.  Rep.  156;  Bartlett  v.  Western 
Union  Tel.  Co.,  63  Me.  aog,  16  Am.  Rep.  437; 
Fowler  v.  Western  Union  Tel.  Co.,  80  Me. 
381,  6  Am.  St.  Rep.  an. 

North    Carolina,  —  Brown    v.    Postal  Tdi 
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repugnant  in  assuming  to  impose  an  obligation  upon  the  company  and,  by 
the  same  act,  to  release  it  from  all  obh'gation.'  In  some  juriscHctions,  how- 
ever, such  a  stipulation  has  been  upheld  as  an  ^reement,  by  the  parties^  upon 
a  certain  sum  as  liquidated  damages.* 

A  StipiUtion  Btqnirlng  th«  Smdar  to  Innrs  th«  ICMMg*  and  providing  that^  in 
default  of  doing  so,  the  company's  liability  shall  not  exceed  fifty  times  the 
price  paid  for  transmission,  is  regarded,  like  the  stipulation  Just  mentioned, 
as  void.* 

5.  Night  Heuages  —  Time  of  Delivery.  —  A  stipulation  on  a  night  message 
blank  that,  in  consideration  of  the  reduced  rate  charged,  the  company's  duty 
to  deliver  shall  be  deemed  fulfilled  by  a  delivery  by  noon  of  the  succeeding 
day  is  valid  and  binding.^ 

6.  As  to  Unavoidable  Intemiptions  of  Serrlee.  —  The  company  may,  by 
special  contract,  limit  its  liability  or  stipulate  against  any  liability  whatever  for 
failure  or  delays  due  to  unavoidable  interruptions  in  the  working  of  its  lines, 
as,  for  example,  where  peculiar  climatic  conditions  prevent  Che  proper  opera- 
tion of  its  instruments,  or  where  a  storm  has  blown  down  its  wires,'  or,  it 
would  seem,  where  its  business  is  interfered  with  by  a  strike  o(  its  operators.* 

Bnt  Whtre  8iuA  Conditlont  giaiiiltatfaiff  DoUy  Are  bovu  to  the  Operator,  it  is  his  duty 
to  inform  the  sender  thereof,  and  if  he  fails  to  do  so  the  stipulation  will  not 
be  available  as  a  defense  to  the  company.* 

7.  Othei  St^mlations.  —  The  company  may  stipulate  against  any  liability 
for  errors  or  delays  occurring  on  a  connecting  line.* 

Wliere  ^  Mengv  b  In  ei^or,  or  otherwise  obscure,  it  seems  that  the  company 
may  limit  its  liability  by  a  stipulation  assented  to  by  the  sender.* 


Cable  Co^  iii  N.  Car.  187,  32  Am,  St.  Rep; 
79^,  39  Aio.  &  Eng.  Coip.  Gas.  583. 

Tewmssn.  —  See  Marr  v.  Western  Union 
Tel.  Co.,  85  Tens,  s^,  16  Am.  &  Eng.  Corp. 
Caa.  a43. 

Vermomt.  —  Gillia  v.  Western  Utaion  Td.  Co, 
61  Vt.  461,  [5  Am.  St  Rep.  917*  >5  Am,  ft 
Eng.  Corp.  Caa,  572. 

Wisconsin.  —  Candee  v.  Western  Union  Td. 
Co.,  34  Wis.  471,  17  Am.  Rep.  45^;  Hibbacdv. 
Western  Union  TeL  Co.,  33  Wi&  559,.  14  Am, 
Rep-  775:  Thompson  v.  Western  Union  TeL 
Co.,  64  Wis.  53i>  54  Am.  Rep.  644- 

1.  Bartlett  v.  Western  Union  Td.  Co.,  6a 
lie.  S09,  16  Am.  Repk  437. 

8.  limltatioa  Held  VsUd,— Aihen  v.  Western 
Union  Tel,  Co.^  5  S.  Car.  358;  Schwarts  v. 
Atlantic,  etc.,  Tel.  Co.,  18  Hud  (N.  Y.)  157; 
Bennett  v.  Western  Union  Td.  Co.,  (Stqus. 
a.  Gen.  T.)  a  N.  Y.  Supp.  36s ;  Jones  ».  West- 
em  Union  TeU  Co.,  18  Fed.  Rep.  717;  Cement 
0.  Western  Union.  Tel.  Co^  137  Mass.  463,  8 
Am.  &  Eng.  Corp.  Caa.  66. 

In  Western  Union  Td.  Co.  v.  Neill,  S7  Tex. 
289,  44  Am.  Rep.  589,  the  rule  is  dedared  to 
be  that  the  parties  maty,  in  this  way,  "  agree 
upon  a  sum  certain  in  the  nature  of  liquidated 
damages  for  an  error  or  dei^  arising  from  a 
cause  other  than  misconduct,  fraud,  or  tho  mnt 
of  proper  eare," 

a.  Bsqalring  Bendu:  to  lomit  Wwigi,  — 
Brown  v.  Postal  Tel.  Cable  Cft,  ui  N,  Gar. 
187,  3S  Am.  St.  Rep.  793. 

4.  Time  of  DdUtiy  of  Vigbt  Ksssags.  —  West- 
em  Union  Tel.  Co.  v.  McCoy,  (Tex.  Ov.  A^ip- 
i8q6)  31  S.  W.  Rep.  210;  Western  Union  TeL 
Co.  V.  Van  CTeave,  107  Ky.  464,  ga  Am.  St. 
Repv  366:  Western  Union  Tel.  Co.  «.  Jahnson, 
107  Ky.  63X.    Compare  Hibbard  v.  Western 


Union  Td.  Co.,  33  Wis.  ssS,  14  Am.  Rep.  775. 

In  Sefid  V.  Western  Unioa  TeL  Co.,  (Tex. 
Ov.  App.  t90o)  57  S.  W.  Rep.  857*  it  is  bdd 
tlut  suck  a  stipulation  may  be  and  is  waived 
bj  a  parol  promise  of  the  operator  to  have  tbe 
messsge  transmitted  and  deiiveied  sooner.  See 
also  Western  Union  TeL  Co.  o.  Bmner,  (Tcl 
1892)  19  S.  W.  Rep.  i49> 

6.  Dolus  Do*  to  CUmatla  CoaMttens.  —  Swetf- 
land  V.  Illinois  etc,  TeL  Co.,  27  Iowa  453,  i 
Am.  R^.  38s;  Western  Union  TeL  Co.  v. 
Grabam,  i  Cdo.  237,  9  Am.  Rep.  136;  WUlc 
V.  Western  Union  Tel.  Co.,  14  Fed.  Rep^  7*0: 
Riley  v.  Western  Union  Td.  Co.,  (N.  Y.  City 
Ct.  Gen.  T.>  6  Misc.  (N.  Y.)  221.  See  ako 
Western  Union  Td.  Co.  «.  Cohen,  73  Go.  saa; 
Western  Union  Tel.  Co.  v.  Stiles.  (Tex.  Or. 
App.  1896)  35  S.  W.  Rep.  76, 

Such,  a  stipwlatioa  would  not  embrace  a  esse 
whore  the  d^aj  is  to  the  exdtnive  use  of  wire, 
for  the  time,  in  sending  out  train  ocdesa 
Western  Union  Td.  Ca  v,  Rosen trctsr,  80 
Tex.  406,  35  Am,  &  Eng.  Corp.  Cas.  77, 

&  latorfemoa  kf  abiUng  OpeaatoK— See 
the  title  Cakbiebs  of  Goods,,  vol.  5,.  pp.  257,  319. 

7.  Dn^  to  Msdeso  Known  Osnditloas, — West- 
em  Union  Tel.  Co.  v.  Birse-Forhes  Co.*  29 
Tex.  Civ.  App.  5^6 ;  Pacifie  Postal  TeL  Cable 
Co.  V.  Fleischner,  66  Fed.  R^.  899,  39  U.  S- 
App.  227,  aHatnutg  SS  Fod.  Rep.  738;  Wcstan 
Union  Td.  Cat  v.  Bieiiiaiis,  la  Ind.  Afp^  17. 

It  Seetn/ni,  this  title,  XI,  7.  iSttsag*  Pattimg 
over  Connecting  Lines. 

9,  Primrose  v.  Western  Union  TeL  Go.,  154 
U.  S.  I  ;  Cannon,  v.  Western  Unioti  Td.  &n 
100  N.  Car.  311,  6  Am.  Rep.  590,  21  Am.  4 
Eng.  Corp.  Cas.  124.  A  contrary  rule  i»  an- 
nounced in  Western  Union  Tel.  Co^  v.  Ertwiitai 
100  Ky.  591,  66  Am.  St  Rep.  361. 
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A  BtlpnUtloii  that  Cooqwi?  !■  tin  ^nt  of  tbt  Saadar  mOmt  MaM&Xf  is  void  in  so 
far  as  it  undertakes  to  relieve  the  company  from  liability  Iw  the  consequences 
of  its  negligence.* 

A  SUpBUtlon  that  H«  XaipOBilUlity  (BuUI  Attuh  t«  Oonpur  utU  tb«  Xemge  Ii  nwirtiJ 

ud  AoMpted  at  one  of  its  transmittir^  offices  is  reasonable  and  valid,'  but  will 
afford  no  protection  to  the  company  where  the  message,  though  delivered  to 
'  the  agent  while  he  was  away  from  the  office,  was  duly  filed  by  him  and  its 
delay  occurred  after  such  filing." 

A  BttpnlatioB  that  a  M— eMgw  Boj  lh«n  B*  BMmtd  the  ••Bdsr'i  and  that  the 

company  shall  not  become  responsible  until  the  message  is  presented  at  the 
office  has  been  held  to  be  a  reasonable  one  even  though  the  messenger  is  one 
of  the  company's  delivery  messengera  and  was  acting  in  that  capacity  when 
the  message  was  handed  him,  where  it  does  not  appear  that  he  was  employed 
or  authorized  to  receive  messages.*  But  such  a  stipulation  is  of  no  effect 
when  it  appears  that  the  messenger,  sent  to  deliver  a  telegram  requesting  a 
reply,  was  directed  by  the  company  to  obtain  a  reply.* 

8.  Borden  of  Proof  as  to  HonoompliaMw.  —  The  burden  is  on  the  company  to 
show  a  failure  to  comply  with  the  stipulation.* 

9.  Proof  of  Assent  to  Stipolatioiu  —  a.  Sender's  Assent.  —  The  message 
blanks  in  common  use  being  so  arranged  that  a  sender,  in  affixing  his  signa* 
ture  to  the  message,  signs  the  printed  contract,  it  is  conclusively  presumed, 
in  the  absence  of  fraud  or  imposition,  that  he  thereby  assented  to  and  became 
bound  by  the  terms  of  the  contract,  in  so  far  as  they  are  valid,  though  he 
may  not  have  read  or  noticed  them  '  or  even  been  able  to  read  them.* 


1.  Westem  Umon  Tel.  Co.  v.  Seals,  (Tex. 
Ctv.  App.  1898)  45  S.  W.  9<i4- 
S.  AeeeptaBW  of  Kflwaga  at  Tzaaiaittliiff  OOm 

—  Stamey  v.  Western  Union  Tel.  Co.,  gs  Ga. 
413,  44  Am.  St.  Rep.  95. 
B.  DaUvflfy  to  Ageat  Ava^  ftm  Oflai;  — 

Westers  Umon  Td.  Co.  v.  Proett  (Tex.  Civ. 
App.  1896)  35  S.  W.  Rep.  78. 
4.  DdlTery  thiouli  Xeaeager  BC7B.  —  Ayera 

V.  Weston  Union  Tel.  Co.,  65  N.  Y.  ^pi  Dhr. 
149 ',  Stamey  v.  Western  Union  Td.  Co.,  9a 
Ga.  613,  44  Am.  St.  Rep.  95. 

I.  Will  V.  Postal  Td.  Cable  Co.,  3  N.  Y. 
App.  Div.  »%. 

%,  Barden  of  Pnrlaf  BomwpHani — Ksn- 
&n  V.  Western  Union  Td.  Co.,  5fi  Ifo.  App. 
193 ;  Beatty  Lumber  Co.  v.  Western  Umon  Td. 
Co.,  5»  W.  Va.  410-  Compare  Albers  v.  West- 
ern Union  Tel.  Co.,  98  Iowa  51. 

In  Ttxas  the  rule  is  fixed  by  statute  that 
compliance  with  such  a  stipnlation  shall  be 
presumed  unless  the  company  denies  it  -afoa 
oath.  Texas  Td.,  etc.,  Co.  v.  Seidera,  9  Tex. 
CW.  Appw  431- 

7.  taidir  Booad  by  Hli  Hnatwa  to  Mital 
Otntraat  —  Unittd  States.  -~  Beasley  v.  Weateni 
linioD  Tel.  Co.,  39  Fed.  Rep.  181 ;  Primrose  v. 
Western  Union  Tel.  Co.,  154  U.  S.  i. 

Georgia.  —  Hill  v.  Westem  Union  TeL  Co., 
8s  Ga.  425,  21  Am.  St.  Rep.  166,  30  Am.  & 
&ig.  Corp.  Cas.  590 ;  Stamey  v.  Westem  Union 
Td.  Co.,  92  Ga.  613,  44  Am.  SL  Rep.  95. 

Iowa.  —  Sweatland  r.  Illinois,  etc,  Td.  Co., 
27  Iowa  433,  T  Am.  Rep.  985. 

Kentucky.  —  Camp  v.  Westem  Union  Td. 
Co.,  I  Met.  (Ky.l  164,  71  Am.  Dec.  461. 

Maryland.  —  Bimey  v.  New  York,  etc..  Print- 
ing Tel.  Co.,  la  Md.  341,  81  Am.  Dec.  607. 

MastackutettM.  —  Redpath  v.  Western  Union 
Td.  Co.,  iia  Maaa.  71,  17  Am.  Rep.  69;  Giin- 


ndl  V.  Western  Union  TeL  Co.,  113  Maaa.  299, 
18  Am.  Rep.  485. 

if tcAsfim.  —  Western  Union  Td.  Go.  v. 
Carew,  15  Midi.  525. 

Minntsota.  —  Cdc  «.  Weatem  Union  Td. 
Co.,  33  Utnn,  237,  S  Am.  &  Eng.  Cwp.  Caa.  45. 

Ntbraika.  —  Becker  v.  Weatern  Uoton  TeL 
Co.,  II  Neb.  87,  38  Am.  Rep.  356. 

New  York.  —  Breese  v.  U.  S.  Tdegr^ih  Co., 
48  N.  Y.  132,  8  Am.  Rep.  526,  a/Rrming  45 
Barb.  (N.  Y.)  274;  Yonng  v.  Western  Union 
TeL  Co.,  6s  N.  Y.  163,  34  N.  Y.  Super,  Ct. 
390;  Kiley  v.  Weatern  Union  Td.  Co.,  109  N. 
\.  231,  21  Ara.  &  Eng.  Corp.  Caa.  107,  of- 
nrming  39  Hun  (N.  Y.)  158;  Pearsall  v.  West- 
era  Union  Td.  Co.,  44  Htin  (N.  Y.)  53a, 
aMrmed  124  N.  Y.  256,  21  Am.  St.  Rep.  66a, 
35  Am.  &  Eng.  Corp.  Cas.  31 ;  Scbwarti  v. 
Atlantic,  etc,  Tel.  Co.,  18  Hun  (N.  Y.)  159. 
Compare  Curtin  v.  Western  Union  Tel.  Cck, 
(Supm.  Ct.  App.  T.)  16  Misc.  (N.  Y.)  347- 

Pennsylvania.  —  Wolf  v.  Westem  Union  Tel, 
Co.,  6a  Pa.  St.  83,  i  Am.  Rep.  387 ;  Passmore 
r.  Weatem  Union  Tel.  Co.,  7ft  Pa.  St.  23a. 
But  see  Western  Uoton  Tel.  Co.  v.  Stevenaon, 
128  Pa.  St.  443,  IS  Am.  St.  Rep.  687. 

South  Carolina,  —  Young  v.  Western  Union 
Tel.  Co.,  6s  S.  Car.  93 ;  Piockney  v.  Westem 
Union  Td.  Co.,  19  S.  Car.  73,  45  Am.  Rep.  76s- 

Tennessee.  —  Marr  v.  Western  Union  TeL 
Co.,  85  Teuu  530,  16  Am.  A  Eng.  Corp.  Caa. 
243- 

Texas.  —  Womack  v.  Westem  Union  TeL 
Co.,  s8  Tex.  179,  44  Am.  Rep.  614;  Westers 
Union  TeL  Co.  v.  Edsall,  63  Tex.  668,  8  Am. 
8c  Eng.  Corp.  Cas.  70 ;  Anderson  o.  Westem 
Union  Tel.  Co.,  84  Tex.  17.  See  also  Western 
Union  Td.  Co.  v.  Haya,  (Tex.  Cvr.  App-  1901) 
63  S.  W.  Rep.  171. 

t.  SMdCT  Hot  AbU  to  Bead  Oontraet.  —  WcM- 
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TlM  Via  of  Vny  Snull  Type  for  Frlntliig  tKo  StipnUtioiu  in  the  message  blank,  where 
there  are  letters  in  large  type  directing  attention  to  the  stipulations,  does  not 
constitute  fraud  or  imposition  such  as  will  affect  the  validity  of  the  implied 
assent.^  . 

b.  Assent  of  Addressee,  t—  The  right  of  the  addressee  to  recover  rests 
on  the  contract  of  sending  and  on  the  principle  that  where  two  parties  con- 
tract for  the  benefit  of  a  third,  the  last  may  maintain  an  action,  in  his  own 
right,  for  a  breach  of  the  agreement.*  It  necessarily  follows  that  the  addressee 
can,  as  a  rule,  assert  no  rights  except  under  the  contract  made  by  the  sender: 
he  is  therefore  bound  by  the  stipulations  to  the  same  extent  as  the  sender.* 

c.  What  Amounts  to  Proof  of  Assent.  —  na  opportuiitiw  of  tiw  Mate  « 
Addnme  to  Know  and  to  be  familiar  with  the  regulations  of  the  company  are 
mere  probative  facts  and  do  not  create  any  conclusive  presumption  of  knowl- 
edge, no  matter  what  the  opportunities  were.* 

Wkers  tlie  StlpnUtloiui  An  Conipleaoai^  Footed  la  tlw  Compuy'i  Offloe  in  which  the 
sender  prepared  his  message  it  has  been  held  that  they  are  binding  on  him 
although  not  incorporated  with  the  printed  contract  on  the  blank.'  But  this 
view  is  opposed  to  the  almost  universally  accepted  doctrine  as  to  a  carrier's 
limiting  its  liability  by  mere  notice  *  and  is  not  believed  to  be  sound.* 


em  Union  Tel.  Co.  v.  Henderaon,  89  Ala.  510, 
18  Am.  St.  Rep.  148.  30  Am.  &  E^.  Corp.  Caa. 
615;  Western  Union  Tel.  Co.  v.  Edsall,  63  Tex. 
.668,  8  Am,  &  Eng.  Corp.  Cas.  70. 

1.  Contraet  Prlntad  In  SiuU  Tne.  — Wolf  v. 
Western  Union  Tel.  Co.,  6a  Pa.  St.  83,  i  Am. 
Rep.  387. 

8.  Manier  i>.  Weatem  Union  Tel.  Co.,  94 
Tenn.  448. 

Tha  nibiolB  Court  deniea  the  application  of 
the  rule  of  the  text  in  a  caae  where  the  ad- 
dressee sues  in  tort  for  a  breach  of  a  public 
duty.  However,  it  enforces  the  same  rule 
where  the  addressee  sues  as  where  the  suit  is 
by  the  sender,  and  makes  the  binding  effect  of 
the  stipulation  to  depend  upon  the  fact  whether 
a  knowledge  of  the  atipulatioo  waa -brought 
home  to  him.  See  Wdibc  v.  Western  Union 
Tel.  Co.,  169  III.  610,  61  Am.  St.  Rep.  207. 
reversing  64  III.  App.  331 ;  Weatem  Union  Td. 
Co.  V.  Dubois,  138  111.  348,  IS  Am.  St.  Rep. 
109. 

8.  Georgia.  —  Western  Union  Tel.  Co.  v. 
Waxelbaum,  113  Ga.  1017;  Stamey  v.  Western 
Union  Tel.  Co.,  92  Ga.  613,  44  Am.  St.  Rep. 
95 ;  Weatem  Union  Tel.  Co.  v.  James,  90  Ga. 
«S4- 

Iowa.  —  Sweatland  v.  Illinois,  etc.,  Tel.  Co., 
Z7  Iowa  433.  I  Am.  Rep.  285. 

Kansas.  —  Russell  v.  Western  Union  Tel. 
Co.,  57  Kan.  230. 

Massachusetts.  —  Ellis  v.  American  Tel,  Co., 
13  Allen  (Mass.)  226, 

Missouri.  —  Massengale  v.  Western  Union 
Tel.  Co.,  17  Mo.  App.  257. 

New  York.  —  Curtin  t»,  Weatem  Union  Tel. 
Co.,  (Supm,  Ct.  App.  T.)  ifi  Misc.  (N.  Y.)  347. 

SoHtk  Carolina.  —  Aiken  v.  Western  Uidon 
Tel.  Co.,  5  S.  Car,  358. 

Tennessee.  —  Manier  v.  Western  Union  Tel. 
Co.,  94  Tenn.  442. 

Texas.  —  Western  Union  Tel.  Co.  v.  Neill, 
57  Tex.  283,  44  Am,  Rep.  589;  Western  Union 
Td.  Co.  V.  Culberson,  79  Tex.  65- 

Whort  the  Original  Bmdar  Raqneata  a  Kaplr. 
bis  addressee,  in  sending  the  reply,  acts  as  his 
agent  and  binds  him  by  assenting  to  the  stipu- 
lation concerning  nnrepeated  meaiagea.  Colt 


V.  Western  Union  Tel.  Co.,  130  CaL  657,  80 
Am.  St.  Rep.  153. 

4.  Webbe  v.  Western  Union  Tel.  Co.,  169 
IlL  610,  6t  Am,  St.  Rep.  207,  reversing  64  III. 
App.  331  (question  of  addressee's  assent) ; 
Merchants'  Dispatch,  etc.,  Co.  r.  Moore,  88  IlL 
136,  30  Am.  Rep,  541 ;  Pearsall  v.  Western 
Union  Tel.  Co.,  124  N,  Y.  256,  21  Am.  St,  Rep. 
66a,  35  Am.  &  Eng.  Corp.  Ots.  31,  aiming  44 
Hun  (N.  Y.)  532.  In  this  last  case  the  com- 
pany showed  that  for  a  long  time  it  bad  re- 
quired mess^ies  to  be  written  on  a  blank 
containitv  the  stipulations.  Plaintiff  admitted 
that  he  was  familiar  with  the  appearance  of  the 
blanks,  had  frequently  used  them  for  writiDg 
messages,  and  that  a  parcel  of  them  was 
alwaya  on  hia  office  desk;  but  averred  that  he 
had  never  read  the  atipulation  and  had  no 
knowledge  of  its  terms.  It  waa  held  that,  ia 
the  absence  of  evidence  that  the  terais  of  the 
stipulation  were  brought  home  toplaintifF.it  was 
proper  to  exclude  the  blank  from  the  consider- 
ation of  the  jury.  Compare,  however,  Kiley  v. 
Western  Union  Tel,  Co,,  tog  N.  Y.  231,  21  Am. 
&  Eng.  Corp.  Cas.  107,  where  it  appeared  that 
plaintiff  was  familiar  with  the  Uanka,  bariilK 
used  them  for  several  years,  and  had  aeen  the 
words,  "  Read  the  notice  and  agreement  at  the 
top."  It  was  held  that  although  be  may  not 
have  known  '  what  the  precise  terms  of  the 
stipulation  were,  "  yrt  he  knew  that  some 
stipulations  were  therein  contained,  and  he 
must  be  held,  by  the  use  of  the  blank  and  its 
delivery  to  tbe  defendant,  to  have  assented  to 
them," 

Tkat  Plaintiff  Waa  a  Bbszeholdar  ia  Oa  Odoi* 
panj  does  not  charge  him  with  notice  of  tbe 
printed  stipulations  or  of  a  resolution  of  tbe 
directors  limiting  the  company's  liability  for 
unrepeated  messages,  and  a  copy  of  such  reso- 
lutions is  not  competent  evidence.  Pearsall  v. 
Western  Union  Tel.  Co.,  124  N.  Y.  256.  ai  Am. 
St.  Rep.  662. 

5.  Bimey  v.  New  York,  etc..  Printing  Td. 
Co.,  t8  Md.  341,  81  Am.  Dec.  607. 

6.  See  Carriers  op  Goods,  vol.  5,  p.  289. 

7.  See  Carland  v.  Western  Union  Td.  Ca, 
118  Mich.  369,  74  Am.  St.  Rep.  394. 
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That  th«  Menage  Was  Written  on  the  Blank  of  Another  Company  does  not  affect  the 
validity  of  the  stipulations  nor. lessen  their  binding  effect  upon  the  parties.* 

If  the  Xeuafe-Ii  Written  on  a  Katllaied  Blank  which  contJins  language  sufficient 
to  put  the  sender  upon  inquiry  as  to  what  the  full  agreement  is,  his  agreement 
will  be  presumed,  particularly  where  he  is  shown  to  have  been  a  frequent 
user  of  the  bla«iks.' 

When  the  KMiage  li  Vot  WMttM  on  the  Viul  Blank,  but  is  received  for  transmission 
by  the  company's  agent,  the  sender  is  not  bound  by  the  stipulations  printed 
on  the  company's  blanks,'  unless  it  can  be  shown  that  he  had  knowledge  of 
the  rules  of  the  company  in  regard  to  them."*  And  this  is  true  although  a 
rule  of  the  compan}%  of  which  the  sender  was  ignorant,  forbade  its  agents  to 
accept  for  transmission  any  message  unless  it  was  written  on  one  of  its 
regular  blanks.' 

Whare  the  Operator  Bw«1t«  the  Menage  by  Tele^ione  or  Other  means  of  verbal  com- 
munication from  the  sender,  the  question  whether  the  latter  knew  of  the 
company's  regulations  and  was  therefore  bound  by  them  is  one  of  fact  to  be 
determined  by  the  jury  from  the  evidence  submitted.* 

There  the  Gon^paaj  m^Utnally  BeeeiTOo  and  DeUven  Meiiagee  Verbally,  for  reasons 
growing  out  of  .the  peculiar  character  of  the  message,  it  is  a  question  for  the 
jury  whether,  by  thus  dispensing  with  the  use  of  its  blanks,  the  company  has 
intended  to  relieve  its  customer  of  the  stipulations  printed  thereon.' 

The  Knowledge  of  an  Agent  who  sends  a  message  to  his  principal  is  chargeable 
to  his  principal,  and  if  the  former  knew  of  the  stipulations,  the  latter  is  bound 
by  them.* 

Where  the  Operator  Wiitae  Oat  the  Mewage  on  one  of  the  company's  usual  blanks, 
at  the  request  of  the  sender,  the  latter,  upon  signing  his  name  thereto,  ts 
bound  by  the  stipulations  notwithstanding  his  failure  to  notice  them.*  It  is 
otherwise,  however,  in  such  a  case,  if  the  sender  does  not  see  and  does  not 
sign  or  otherwise  agree  to  the  stipulations.  ^* 

1,  Meawge  Written  en  Blank  of  Another  Com-  App.  701,  the  message  was  telephoned  to  the 

pany.  —  Western  Union  Tel.   Co.  v.  Waxel-  company  and  accepted  by  the  operator  pursa- 

baum,  113  Ga.  1017;  U.  S.  Telegraph  Co.  ».  ant  to  a  local  practice.  An  error  occurred  in 
Gildersleeve,  39  Md.  232,  96  Am.  Dec.  519;  tbe  name  of  die  addressee,  and  it  was  held 
Clement  v.  Western  Union  Tel.  Co.,  137  Mass.  that  the  company  was  responsible  on  the 
463;  Young  V.  Western  Union  Tel.  Co.,  65  S.  ground  that  the  operator  was  its  agent  in  writ- 
Car.  93.  Compare  Pearsall  v.  Western  Union  ing  the  message,  and  that  plaintiff  was  not 
Tel.  Co.,  134  N.  Y.  356,  2t  Am.  St.  Rep.  66a,  bound  by  the  stipulation. 

35  Am.  &  Eng.  Corp.  Cae.  31.  B.  Knowledgeof  Agent  Imputed  te  Frlnolpal. — 

5.  Use  of  Mutilated  Blank. —  Kiley  v.  West-  —Qement  v.  Western  Union  Tel.  Co.,  137 
cm  Union  Tel.  Co.,  109  N.  Y.  331,  ai  An,  &  Mass.  463,  8  Am.  &  Eng.  Corp.  Cas.  66.  See 
Eng.  Corp.  Cas.  107.  also  Coit  v.  Western  Union  Tel.  Co.,  130  Cal. 

8.  Menage  Hot  Written  on  Blank.  —  Pearsall  657,  80  Am.  St.  Rep.  153. 

V.  Western  Union  Tel.  Co.,  124  N.  Y.  256,  21  B.  Meiei^  Written  by  Operator  at  Beqneet  ol 

Am.  St.  Rep.  662,  35  Am.  &  Eng.  Corp.  Cas.  Sender.  —  Western  Union  Tel.  Co.  v.  Edsall,  63 

31,  afhrming  44  Hun  (N.  Y.)  532.    See  also  Tex.  668,  8  Am,  &  Eng.  Corp.  Cas.  70;  Gulf, 

Weatem  Union  Tel.  Co.  v.  Stevenson,  128  Pa.  etc..  R.  Co.  v.  Geer,  5  Tex.  Civ.  App.  349; 

St.  443,  15  Am.  St.  Rep.  687,  30  Am.  &  Eng.  Western  Union  Tel.  Co.  v,  Henderson,  89  Ala. 

Corp.  Cas.  590;  Western  Union  Tel.  Co.  if.  5T0,  18  Am.  St  Rep.  148.    Compere  Cariand  P. 

Hinkle,  3  Tex.  Civ.  App.  518.  Western  Union  Tel.  Co..  118  Mich.  369.  74  Am. 

4.  Western  Union  Tel,  Co.  v.  Buchanan,  35  St.  Rep.  394. 

Ind.  429,  9  Am.  Rep.  744;  Kiley  v.  Western  If  the  operator,  upon  being  offered  a  message 

Union  Tel.  Co.,  109  N.  Y.  231,  21  Am.  ^  Eng.  written  on   plain   paper,  transcribes  it  on  a 

Corp.  Can.  107'                                       •  blank  and  then  reads  it  over  to  the  sender  or 

0.  Beasley  v.  Western  Union  Tel.  Co.,  39  his  agent,  the  stipulations  are  binding.  West- 
Fed.  Reps  181;  Western  Union  Tel.  CO.  v.  em  Union  Tel.  Co.  v.  Phillips,  2  Tex.  Civ. 
Arwine,  3  Tex.  Qv.  App.  156.  App.  608. 

6.  Meeean  Iqr  Tel^hene. —  Cariand  v.  West-  10.  Western  Union  Tel.  Co.  v.  Uvalde  Nat. 
em  Union  Tel.  Co.,  118  Mich.  369,  74  Am.  St.  Bank,  (Tex.  Civ.  App.  1903)  72  S.  W.  Rep.  23a; 
Rep.  394.  Peasley  v.  Western  Union  Tel.  Co.,  39  Fed. 

7.  Messages  Delivered  Verbally.  —  Western  Rep.  181 ;  Western  Union  Tel.  Co.  v.  Powell, 
Union  Tel,  Co.  v.  Stevenson,  128  Pa.  St.  442,  94  Va.  268. 

IS  Am.  St.  Rep.  687.  In  Western  Union  Tel.  Co.  v.  Neel,  (Tex. 

In  Western  Union  TeL  Cd.  v.  Todd,  23  Ind.  Civ.  App.  1894)  25  S.  W.  Rep.  661,  it  was  held 
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WkM  tk«  KsMAg*  Wzittaa  on  PUa  Iftyar  b  hkrtad  t«  a  Bi«vUr  Blaak  by  the  Operator, 
without  authority  from  the  sender,  it  seems  that  the  latter  is  not  bound  by 
the  stipulations  printed  on  the  blank  if  he  had  no  knowledge  of  them.' 

ZI  LlABILITT  OF  COXFAVT  IH  PABTIGULAB  CLASBEB  OF  CASKS — 1.  CttBpnay 

Acting  under  Contract  to  Furnish  Market  Aeporti  and  Other  Vew&  —  It  is  no  part 

of  the  general  duty  of  a  telegraph  company  to  collect  and  tr^^ismit  news  of 
any  kind  unless  it  contracts  to  do  so.*  But  it  may  enter  into  agreemenU  to 
furnish  news  reports  and  may  make  the  collection  and  transmission  of  market 
reports,  stock  quotations  and  other  news  a  special  department  of  its  business.' 
In  such  cases  it  becomes  liable  for  all  damages  occasioned  to  its  patrons 
through  its  furnishing  incorrect  information,  and  this  whether  the  error 
occurred  in  the  process  of  transmission  or  exUted  in  the  information  as 
originally  received  by  it.  The  company,  in  such  cases,  assumes  duties  beyond 
those  incumbent  on  it  as  a  mere  carrier  of  messages  for  the  public  and  camiot 
escape  .liability  by  showing  a  mere  correct  transmission.^ 

2.  Ketsaget  Aelatiiig  to  Gambling  Tnuisaetloai.  —  While  a  telegraph  com- 
pany may  not  refuse  to  send  a  messs^e,'  or  escape  liability  for  a  statutory 
penalty  for  failing  to  send  it  correctly  or  promptly,*  on  the  ground  that  it 
relates  to  "futures  "  or  similar  gambling  transactions,  the  damages  recoverable 
for  error  or  delay  in  connection  with  the  transmission  or  delivery  of  such 
message  are  nominal  merely  and  cannot  exceed  the  price  paid  for  transinis> 
sion.^  The  "  future  "  contract  being  illegal  and  void,  neither  the  sender  aor 
addressee  is  bound  by  it,  and  neither  can  invoke  it  as  a  basis  for  the  recovery 
of  substantial  damages.^ 

3.  Interstate  Keuagei.  —  Except  in  so  far  as  it  may  give  rise  to  a  question 
of  conflict  of  laws,  the  fact  that  the  initial  and  terminal  points  of  a  message 
sent  by  telegraph  are  not  in  the  same  state  is  not  material  m  an  action  against 
the  company  to  recover  damages  for  a  breach  of  its  common-law  duty  to  use 

error'  to  charge  that  if  the  sender  procured  the  La.  Ann.  49.   In  this  last  ose,  dK  Compaq 

operator  to  write  oat  the  message,  the  addressee'  claimed  that  the  error  was  caused  by  the  worfc- 

therebj  became  charged  with  such  knowledge  of  ing  of  the  gold  stodc  indicator  in  its  New  Yoifc 

the  company's  rules  as  to  office  houra  and  as  to  office.   It  was  held  that  this  wai  no  defease  as 

free  deliver;  limits  as  the  operator  had.  the  company  bad  no  right  to  rely  solc^  on  Oe 

1.  Harris  v.  Western  Union  Tel.  Co.,  121  Ala.  indicator. 

519,  77  Am.  St.  Rep.  70 ;  Western  Union  Tel.  5.  See  supra,  this  title,  VIII.  a.  h.  To  Acetft 

Co.  V.  Shumate,  2  Tex.  Civ.  App.  429;  Western  for  Transmission. 

Union  Tel.  Co.  v.  Pruett,  (Tex.  Civ.  App.  1896)  6.  Sec  infra,  this  title.  Statutory  Pemdttits. 

35  S.  W.  Rep.  78;  Anderson  v.  Western  Union  ?.  "ttffl^glff  BflflUng  tff  fffimWing  TraatlillTtTM 

Tel.  Co.,  84  Tex.  17;  Western  Union  Tel.  Co.  —Bryant  v.  Western  Union  TeL  Co,  17  F«4 

V.  Arwine,  3  Tex.  Civ.  App.  156.    See  also  Rep.  835;  Cahn  v.  Western  Union  TeL  Co.  a6 

Pearsall  v.  Western  Union  Tel.  Co.,  124  N.  Y.  Fed.  Rep.  40*  affirm«<f  (C.  C.  A.)  48  txp. 

256,  31  Am.  St.  Rep.  663,  35  ^n.  &  Eng.  Corp.  810.  39  Am.  &  Eng.  Corp.  Cas.  553;  Smith  v. 

Cas.  31,  affirming  44  Hun  (N.  Y.)  533.  Western  Union  Tel.  Co.,  84  Ky.  664,  16  Ahl 

When  it  merely  appears  that   the  message  &  Eng.  Corp.  Cas.  231 ;  Morris  v.  Westers 

was  written  on  plain  paper  and  then  pasted  on  Union  Tel.  Co.,  94  Me.  433 ;  Western  Union 

to  a  message  blank,  the  plaintiff  must  plead  Tel.  Co.  v.  Harper,  ij  Tex.  Qv.  App-  37.  See 

and  prove  non  est  factum  or  he  will  be  bound  also  Western  Union  Tel.  Co.  v.  Hall,  (134  O.  S.  ^ 

by  the  stipulations.   Western  Union  Tel.  Co.  v.  444 ;  Weatem  Union  Tel.  Co.  v.  Littkiohn,  ?« 

Hays,  (Tex.  Civ.  App.  1901)  63  S.  W.  Rep.  171.  Miss.  1035.   And  see  the  tide  Gahb^JHG  Cox- 

t.  Bradley  v.  Western  Union  Tel.  Co.,  8  Ohio  tracts,  vol.  14,  p.  644.  V 

Dec.  (Reprint)  707,  9  Cine  L.  Bui.  333,  37  The  BitrilBli  of  Fnof  is  on  Oie  codtpanr  to 

Alb.  L.  J.  363.  show  that  the  message  related  to  a   '  fotnre ' 

8.  See  Western  Union  Tel.  Co.  v.  Stevenson,  contrac»  and  not  to  a  bona  fide  agreement  nmler 

128  Pa.  St.  443,  15  Am.  St  Rep.  687.   See  whtch  an  actual  delivery  of  the  goods  *as  cw- 

slso  infra,  this  tide.  Companies  Fumi^ing  templated.    Western  Union  Tel.  Co.  v.  H2I, 

"Tickers."  (Tex.  Civ.  App.  1902)  65  S.  W.  Rei  .  "33: 

Genstruotioa  of  Contract  to  Fnmlih  Baporti.  —  Hocker  v.  Western  Union  Tel.  Co.,  (Fli  I9U) 

See  Goodsell  v.  Western  Union  Tel.  Co.,  130  34  So.  Rep.  901. 

N.  Y.  430,  affirming  58  N.  Y.  Super.  Ct  36.  S.  Melchert  v.  American  Union  T  ^  0>h 

4.  Company  LWile  far  laeomet  Infomation  11  Fed.  Rep.  194;  Cothran  v.  Westen  Uuc 

Howevar  Ooenrring.  —  Turner  v.  Hawkeye  Tel.  Tel.  Co.,  83  Ga.  35,  35  Am.  ft  Eng.  Co  p.  Ck 

Co.,  41  Iowa  458,  20  Am.  Rep.  605;  New  533.    Ccmpare   Western  Union  TeL    Co.  k 

Orleans  Bank  v.  Western  Union  Tel.  Co.,  37  littlejohn,  73  Hiss.  1035. 
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proper  care  to  effect  a  prompt  and  correct  transmission  and  delivery,  since 
such  a  fact  can  have  no  effect  upon  the  right  of  the  sender  or  addressee  to 
recover.  This  has  been  specifically  declared,'  and  the  cases  are  numerous  in 
which  the  messages  involved  were  sent  from  one  state  to  another  and  the  fact 
ignored  as  utterly  immaterial.  Nor  is  the  rule  different  when  the  plaintiff 
relies  on  a  state  statute,  where  such  statute  is  merely  declaratory  of  the 
common  law,  as  when  it  undertakes  to  deny  the  company  the  right,  by  stipu- 
lation or  otherwise,  to  limit  its  liability  for  negligence.* 

4.  Toig«d  or  Fraudulent  MeMagM.  —  Where  a  telegraph  company,  by  its 
agent,  receives  and  transmits  a  forged  or  fraudulent  message,  it  is  responsible 
to  the  addressee  for  damages  sustained  by  him  in  consequence  of  the  fraud 
or  forgery  if  it  is  made  to  appear  that  the  company's  agent,  by  the  exercise 
of  ordinary  care,  might  have  detected  and  prevented  the  fraud.*  And  if  the 
.  circumstances  attending  the  request  to  transmit  the  message  are  such  as  would 
give  the  agent  reasonable  cause  to  suspect  the  fraud,  his  negligence  in  failing 
to  prevent  it  will  render  the  company  liable.^  On  the  other  hand,  if  an 
impostor,  using  the  name  of  another,  sends  over  the  company's  line  a  request 
ior  money,  the  company  is  not  liable  to  the  party  who  responds  to  the  request 
and  sends  the  money  by  tel^raph,  for  a  bona  fide  paymept  to  the  impostor, 
when  it  appears  that  there  was  nothing  in  the  circumstances  of  the  case  to 
excite  suspicion  in  the  mind  of  an  ordinarily  careful  maiu* 

Wk«B  operator  ForfotratM  tlw  Ttmnd.  —  The  liability  of  the  telegraph  company 
for  damages  resulting  from  the  sending  of  forged  or  fraudulent  messages 
extends  to  cases  where  the  operator  himself  is  the  author  of  the  forged  dis- 
patch.* It  extends  also  to  cases  where  the  recognized  agent  of  the  company 
emplo}rs,  without  special  authority,  a  sub-agent  to  receive  and  transmit  mes- 
sages, and  such  sub-agent  forges  and  transmits  a  message  who-eby  he  obtains 
money,* 


1.  latarfftato  Konagoi.  —  Kemp  v.  Western 
Union  Tel.  Co.,  28  Neb.  661,  2«  Am.  St.  Rep. 
363,  30  Am.  &  Eng.  Corp.  Cas.  607;  Western 
Union  Tel.  Co.  v.  Mellon,  96  Tenn.  66 ;  West- 
ern Union  Tel.  Co.  v.  Boots,  10  Tex.  Civ.  App. 
540.  See  also  Carnaban  v.  Western  Union  TeL 
Co^  89  Ind.  5s6,  46  Am,  Rev.  175. 

S.  Bnlo  Vot  AlliMtad  ^  fttto  BtatvtM.  — 
Kemp  V.  Western  Union  Tel.  Co.,  j8  Neb.  661, 
26  Am.  St  Rep.  363,  30  Am.  ft  &ig.  Corp.  Gas. 
607. 

8.  IdibUltjr  br  ndie  or  Zrandnlont  KaoagM. 

—  Strause  v.  Western  Union  Tel.  Co.,  8  Biss. 
(U.  S.)  104;  Elwood  V.  Western  Union  TeL 
Co.,  45  N.  Y.  S49.  6  Am.  Rep.  140.  Compare 
Dickson  V.  Keuter's  TeL  Co.,  a  C  P.  D.  6j, 
a^mud  3  C  P.  D.  i. 

Trand  Ooourring  After  Vogllgont  Transmlitlon. 

—  In  Lowery  c  Western  Union  Tel.  Co.,  60 
N.  Y.  198,  19  Am.  Rep.  154.  it  appeared  that 
B  sent  a  teli^ram  to  plaintiff  asking  for  five 
hundred  dollars.  By  mistake  in  transmission 
tbe  mess^e,  as  delivered  to  plaintiff,  asked  for 
five  thousand  dollars.  The  money  was  sent, 
and  B,  overcome  by  cupidity,  absconded  with 
it.  It  was  held  that  the  company  was  not  liable 
aince  its  negligence  was  not  tbe  proximate 
caase  of  the  loss. 

liabOitr  for  Fraud  ESsetoA  by  "  Wire  Tapping." 
^Weatern  Union  Tel.  Co.  v.  Uvalde  Nat 
Bank,  (Tex.  Civ.  App.  1903)  72  S.  W.  Rep. 
332. 

C  Oporatet  Having  Beasonabla  CaoM  to  Saapset 
hand.  —  Elwood  V.  Western  Uni<m  TeL  Co.. 
45  N.  Y.  549.  6  Am.  Rep.  140. 


6.  Western  Union  TeL  Co.  v.  Meyer,  $1  Ala. 

15B,  32  Am.  Rep.  i. 

6.  Fraud  Pwpetratod  by  Operator.  —  Pacific 
Postal  Tel.  Cable  Co.  v.  Palo  Alto  Bank,  (C  C. 
A.)  109  Fed.  Rep.  369;  McCord  v.  Western 
Union  TeL  Co.,  39  Minn.  181.  12  Am.  St  Rep. 
636,  35  Am.  ft  &ig.  Corp.  Cas.  582. 

In  Magouirk  v.  Western  Union  TeL  Co.,  79 
Miss.  632,  89  Am.  St  Rep.  663,  an  agent  of  the 
defendant  company  sent  this  message :  "  Mr.  G., 
EllisviUe.  Be  sure  to  go  to  Heidelberg.  Am 
on  excursion,"  and  forged  plaintiff's  name  to  it. 
Plaintiff  was  an  unmarried  woman  and  the  ad- 
dressee an  unmarried  man  with  whom  she  had 
but  a  slight  acquaintance.  After  sending  the 
message,  the  agent  boasted  of  having  sent  it  and 
paraded  its  contents  before  the  public.  It  was 
held  that  his  acts  were  within  the  scope  of  his 
employment  and  that  the  company  was  liable  to 
plaintiff  for  the  mortification  and  injury  occa- 
sioned to  her.  It  was  also  held  that  plaintiff 
might  show  the  agent's  habits  as  to  the  use  of 
intoxicante  as  indicating  Iiis  onfitness  for  tbe 
position  be  hdd. 

The  Keasnre  of  Damans  in  such  a  case  is  the 
amount  of  money  of  wuch  the  plaintiff  was  de- 
frauded less  what  he  recovers  of  the  defrauder. 
He  cannot  recover  of  the  telegraph  company  the 
amount  expended  by  him  for  attorney's  fees 
and  expenses  in  recovering  part  of  the  money 
from  the  defrauder  or  his  confederate.  Pacific 
Postal  Tel.  Cable  Co.  v.  Palo  Alto  Bank,  (C  C 
A.)  109  Fed.  Rep.  369. 

T.  IMrgory  bj  Bub>a«mt.  —  State  Bank  v. 
Western  Union  Tel.  Co«  5s  CaL  s8o.  Tlu 
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It  b  Bur  ts  u  Aetioa  Sz  Ddlato  against  the  telegraph  company  for  damages 
resulting  from  the  Cransmission  of  a  fraudulent  message  whereby  payment  of 
a  draft  was  fraudulently  obtained,  that  tlie  addressee  has  a  remedy  ex  con- 
tractu against  a  solvent  indorsee  on  the  draft ;  nor  is  it  necessary  in  such  a 
case  to  sue  the  indorsee  first.' 

6.  Immoral  oi  Indecent  Kessa^^  —  When  a  message  is  couched  in  decent 
language  it  is  the  company's  duty  to  accept  and  transmit  it,  and  it  has  no 
right  to  inquire  its  real  meaning  or  purport.*  If  the  meaning  is  ambiguous, 
the  company,  in  determining  whether  to  transmit  it  or  not,  must  give  the 
sender  the  benefit  of  the  doubt.'  But  when  the  message  is  expressed  in 
indecent,  obscene,  or  filthy  language,  or  is  clearly  for  an  immoral  purpose,  the 
company  may  decline  to  accept  it  for  transmission.^ 

Sqppl^ng  OftabUnff  Boom  with  Bftdnff  Howi,  Bte.  —  A  telegraph  company  is  not 
indictable  as  being  guilty  of  maintaining  a  common  nuisance  for  transmitting 
to  a  poolroom  telegraphic  information  concerning  horse  races  even  though 
it  appears  that  the  place  is  resorted  to  for  selling  pools  and  betting  on  races, 
by  idle  and  evil  disposed  persons,  to  the  common  annoyance  of  all  good 
citizens  of  the  neighborhood.* 

6.  Libelous  Heuages.  —  The  transmission  of  a  message  which,  on  its  face, 
is  libelous,  is  a  publication  of  the  libel  for  which  the  company  must  answer 
in  damages  to  the  person  libeled.*  But  where  the  message  is  couched  in  such 
language  that  an  ordinary  person,  ignorant  of  the  circumstances  and  knowing 
nothing  of  the  parties,  would  not  suppose  it  to  be  defamatory,  the  company, 
unless  specially  informed  of  the  facts  and  of  the  true  nature  of  the  message, 
is  bound  to  accept  and  transmit  it  and  incurs  no  liability  by  doing  so,  though 
the  message  may  be,  in  fact,  libelous.'^ 

7.  Keaiagei  Paflsii^  Orer  Connecting  Lines  —  a.  In  General.  —  By  analogy 
to  the  principle  governing  the  liability  of  common  carriers  of  goodsi^  the  rule 
is  that  a  tel^raph  company  which  has  received  for  transmission  a  message 
directed  to  a  point  beyond  its  own  lines,  is  not,  in  the  absence  of  special  agree- 
ment, liable  for  errors  or  delays  occurring  on  other  lines;  its  undertaking  is 
only  to  transmit  the  message  promptly  and  correctly  over  its  own  lines  and 
to  deliver  it  to  the  succeeding  Ime.* 

court  reaaoned  Uut  tfthonfl^  a  principal  is  not  banlt  v.  Great  Nortii  Weatem  Tel.  Co..  14  0>k- 
bonnd  by  a  contract  made  in  bis  name  by  a  bee  8  (dispatcb  to  Associated  Press), 
sub^^tent  appointed  by  his  agent  without  au-  In  Peterson  v.  Western  Union  Tel.  Co,  65 
thority,  yet  he  is  responsible  for  the  negligence  Minn.  18,  72  Minn.  41,  71  Am.  St.  Rep.  461,  75 
and  torts  of  such  subagent,  if  the  agent  who  Minn.  368,  74  Am.  St.  Rep.  502,  the  conq»sr 
appointed  him  was,  at  the  time,  acting  in  the  accepted  and  transmitted  a  message  directed  to 
business  of  his  principal  and  the  subagent  was  plaintiff  reading:  "Slippery  Sam,  your  name 
transacting  such  business.  is  pants,"  and  signed  "  Many  Republicans."  It 

1.  Strause  v.  Western  Union  Tel.  Co.,  8  Bias.  was  held  that  the  message  sufficiently  indicated 
<U.  S.)  104.  See  also  Haabrouck  t>.  Western  to  the  company  ita  libelous  character  and  that 
Union  Tel.  Co^  107  Iowa  160,  70  Am.  St.  Rep.  plaintiff  was  entitled  to  recover  damages  for  die 
181.  libel. 

S,  Western  Union  Tel.  Co.  v.  Ferguson,  57  7.  Nye  v.  Western  Union  Tel.  Co.,  104  Fed 
Ind.  495.  See  supra,  this  title.  Company's  Duty  Rep.  628 ;  Stockhan  v.  Western  Union  Td.  Co, 
and  Liability  as  Affected  by  Regulations.  10  Kan.  App.  580,  63  Pac.  Rep.  658. 

8,  Amblgnona  Ksssage  —  Bendar  Entitled  to        8.  See  the  title  Connecting  Cabriebs,  6, 
Benefit  of  Doubt.  —  Gray  v.  Western  Union  Tel.     p.  603. 

Co.,  87  Ga.  350,  37  Am.  St  Rep.  259,  35  Am.  1  9.  Jtmtkgm  Orer  Connecting  Lines.  — West- 
Eng.  Corp.  Gas.  50.  The  rule  rests  on  the  rea-  em  Union  Tel.  Co.  v.  Carew,  15  Mich.  («; 
son  tfaat  "  the  law  would  give  the  benefit  of  the  Baldwin  v.  U.  S.  Telegraph  Co.,  45  N.  Y.  744, 
ambiguity  to  the  company  in  dealing  with  it,  $  Am.  Rep.  165,  reversing  t  Lans.  (N.  Y.)  us. 
either  civilly  or  criminally,  for  transmitting  the  54  Barb.  (N.  Y.)  505,  6  Abb.  Pr.  N.  S.  (N.  Y.) 
dispatch."  405;  Gulf,  etc.,  R.  Co.  v.  Baird,  75  Teat.  ts6; 

4.  No  Duty  to  Transmit  Immoral  or  Indeoent  Smith  v.  Western  Union  Tel.  Co.,  84  Tex.  JS9- 
KesMgea.  —  Western  Union  Tel.  Co.  v.  Fergu-  3,  Am.  St,  Rep.  59,  39  Am.  &  Eng.  Corp.  Cas. 
son,  57  Ind.  495.  589.     See  also  Western  Union  Tel.  Co.  e. 

5.  Com.  V.  Weatem  Union  Tel.  Co.,  67  S.  W.     Lovely,  (Tex.  Gv.  App.  1899)  53  S.  W.  Rep- 
Rep-  59i  57  L.  R.  A.  614.  36.1. 

e.  Tnmwilttlng  Llbtloni  lIMnfM.— Archaua-        in  those  statea  which  uphold  the  En^  doo' 
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Tlw  Tftst  that  th«  Iiitlftl  Ooava^  B«mItm  the  B*tln  OIiU|«  for  XimamlHtn  does  not 
alter  the  general  rule/that  being  th«  usual  practice.' 

The  Iiltial  Use  Kut  XxerdM  MUganM  to  secure  the  prompt  and  correct  trans- 
mission of  the  message  and  is  liable  for  a  delay  on  its  part  in  delivering  it  to 
the  connecting  line;  *  and  when^  on  tendering  the  message  to  the  connecting 
line,  it  finds  that  the  latter's  line  is  out  of  order  so  that  the  message  cannot 
be  forwarded,  it  is  its  duty  to  notify  the  sender  of  that  fact.^ 

Tha  Goanaetiag  Uu  Ii  Boul  to  Aoaeyt  for  XrumlMieB  all  messages  tendered  it  by 
another  line.  This  is  declared  by  statute  in  a  number  of  the  states^  but  such 
provisions  are  merely  afRrmatory  of  the  common  law.*  But  in  the  absence 
of  an  express  statutoiy  provision  otherwise,  such  a  duty  does' not  extend  to 
cases  where  the  message  is  directed  to  a  point  beyond  the  company's  line 
unless  the  company  undertakes,  as  a  part  of  its  regular  business,  the  trans* 
mission  of  such  messages;  in  accepting  such  a  message,  therefore,  the  company 
is  entitled  to  affix  reasonable  conditions  and  limitations  to  its  liability.^ 

%  D«l»7  ia  SflUwy,  after  the  message  has  been  transmitted,  the  last  line 
is,  of  course,  alone  liable.* 

Vhwe  a  Fartn«nhlp  Xzlatt  between  the  two  connecting  lines,  the  initial  line  is 
liable  for  errors  or  delays  occurring  on  either  line,''  but  the  mere  fact  that  one 
company  regularly  receives  messages  to  be  sent  over  its  own  Hne  and  that  of 
another  company  is,  alone  and  of  itself,  no  sufficient  evidence  of  a  partnership 
arrangement  whereby  each  company  becomes  responsible  for  the  negligence 
or  detaults  of  the  other.** 


trine  that  the  initial  carrier  is  liable  over  the 
entire  route,  it  may  be  that  a  different  rule  from 
that  announced  in  the  text  would  prevail.  See 
Stevenson  v.  Montreal  Tel.  Co.,  i6  U.  C.  g.  B. 
530 ;  Connecting  Carbiebs,  vol.  6,  p.  6i  i. 

1.  WtUI  Cempaa;  Keoeivins  Entire  Charge. — 
Baldwin  v.  U.  S.  Telegraph  Co.,  45  N.  Y.  744, 
6  Am.  Rep.  165,  reverting  54  Barb.  (N.  Y.)  505. 
Compare  Western  Union  Tel.  Co.  v.  Shumate, 
z  Tex.  Civ.  App.  429. 

S.  ItoUy  In  Delivering  Kenage  to  Oonneetii^f 
line.  —  Western  Union  Tel.  Co.  v.  Seals,  (Tex. 
Uv.  App.  1898)  45  S.  W.  Rep.  964. 

Whov  the  company  nndertakea  to  tranimit 
the  meuage  to  the  terminus  of  its  line  and 
there  forward  it  by  mail,  a  delay  of  three  d^rs 
in  mailing  it  is  negligence.  Western  Union  Tel. 
Co.  V.  Mcllvoy,  107  Ky.  633. 

The  initial  line  is  responsible. if,  through  its 
own  delay,  there  is  a  greater  delay  on  the  cor- 
oecting  line.  Weatherford,  etc.,  R.  Co.  v.  Seals, 
(Tex.  Civ.  App.  1897)  41  S.  W.  Rep.  841. 

A  Telephena  Omnpan^  which  holds  itself  out 
as  undertaking  to  furnish  long  distance  service ' 
from  H.  to  A.,,  having  its  own  line  to  an  inter- 
mediate point  and  an  arrangement  with  another 
line  from  thence  to  A.,  the  two  companies  em- 
ploying a  common  agent  at  the  intermediate 
point,  is  liable  for  the  negligence  of  such  agent 
in  failing  to  make  such  connection  as  to  enable 
I^aintiff  at  H.  to  communicate  with  a  party  at 
A.,'  in  consequence  of  which  plaiiitifF  was  kept 
from  his  dying  father.  Southwestern  Tel.,  etc., 
Co.  V.  Taylor,  26  Tex,  Civ,  App.  79, 

8.  Gonneetlng  line  Kot  in  Working  Order.  ~ 
Western  Union  Tel.  Co.  v.  Sorsby,  29  Tex.  Civ. 
App.  345,  holding,  however,  that  in  such  a  case 
there  is  no  duty  on  the  part  of  the  company  to 
attempt  to  deliver  the  message  by  telephone  or 
by  wil. 

4,  IMf  ef  OmtnaetlBff  Um.  — U.  S.  Tele- 
graph Co.  V.  Western  Union  Tel*  ^.o„  9$  Barb. 


(N.  Y.)  46:  Baldwin  v.  U.  S.  Telegraph  Co., 
(Supm.  Ct.  Gen.  T.)  6  Abb.  Pr.  N.  S.  (N.  Y.) 
405. 

fi.  Western  Union  Tel.  Co.  v.  Taylor,  3  Tex. 
Civ.  App.  310. 
6.  Delay  in  SeUTerjr— Oalylait  Uae  liable' 

—  Western  Union  Tel.  Co.  v.  Phillips,  2  Tex. 
Civ.  App,  608;  Western  Union  Tel.  Co.  v. 
Smith,  (Tex.  Civ.  App.  1894)  3©  S.  W.  Rep. 
937 ;  Western  Union  Tel.  Co.  v.  Lyman,  3  Tex. 
Civ.  App.  460 ;  Western  Union  Tel.  Co.  v. 
Taylor,  3  Tex.  Civ.  App.  310;  Martin  v.  West- 
em  Union  Tel.  Co.,  i  Tex.  Civ.  App.  143, 

T.  See  the  title  Cohnbctihq  CAasiEBS,  vol.  6, 
p.  6S4> 

Where  the  evidence  is  conflicting  as  to 
whether  the  line  to  which  the  defendant  de- 
livered the  message  was  an  independent  con- 
necting line,  or  was  one  operated  to  the  point 
of  destination  by  defendant,  a  finding  for  the 
plaintiff  will  not  be  disturbed.  Western  Union 
Tel.  Co.  V.  Jones,  81  Tex.  271. 

8.  EviduuM  ef  Partnarihip  Betwaea  CouwetlBg 
Lines.  —  Baldwin  t*.  U.  S.  Telegraph  Co..  45 
N.  Y.  744,  6  Am,  Rep.  165,  reversing  54  Barb. 
(N.  Y.)  505.  6  Abb.  Pr.  N.  S.  (N.  Y.)  405; 
Western  Union  Tel.  Co.  v.  Lovely,  (Tex.  Civ. 
App.  1899)  52  S.  W.  Rep.  563. 

An  action  to  recover  a  statutory  penalty, 
based  on  the  failure  of  the  last  line  to  deliver  a 
message,  cannot  be  maintained  against  such  line 
and  the  initial  line  jointly,  there  being  no  joint 
default  and  no  claim  of  a  joint  conduct  of  busi' 
ness.  Chandler  v.  Western  Union  Tel.  Co.,  94 
Ga.  4d2. 

In  Western  Union  Tel.  Co.  v.  Stratemeier,  6 
Ind.  App.  125,  it  appeared  that  plaintiff  asked 
the  operator  whether  his  company  had  a  line 
to  and  a  receiving  staticm  at  O.  and  on  being 
informed  that  it  had,  he  handed  the  operator  a 
message  directed'  to  that  point,  relying  entirely 
on  the  operntor'n  representations.   In  -an  action 
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Aar  Oompany  Nay,  by  Spedal  OentrMt,  Sztaad  Ito  Commoa-bw  liability  and  undertake 
to  become  responsible  for  the  correct  transmission  of  the  message  over  the 
entire  route;  when  such  an  agreement  is  shown,  the  fact  that  the  error 
occurred  on  another  line  will  be  no  defense.^ 

Tbe  Borden  ot  Proof  rests  upon  any  one  of  the  connecting  lines  which  is  sued, 
when  it  is  shown  to  have  received  the  message,  to  show  that  the  error  or 
delay  did  not  occur  ou  its  line,  since  it  lies  pecuHarly  within  its  power  to  show 
its  own  conduct  with  respect  to  the  handling  of  the  message.' 

Eaob  Connootiiig  GoBipaay  BflMlTliig  tbo  Xouago  for  furthei  transmission  becomes 
bound,  while  the  message  is  in  its  charge,  to  exercise  the  same  degree  of  care 
and  diligence  as  is  exacted  of  telegraph  companies  in  ordinary  cases.* 

Wher«  Ivo  of  Several  Goanootlng  Lines  Are  Botb  Negligent,  that  one  will  be 
held  responsible  whose  negligence  was  the  proximate  cause  of  the  loss 
complained  of.*  ^ 

b.  Stipulations  as  to  Respective  Liability.  —  Exemption  from  lia- 
bility for  errors  or  delays  occurring  beyond  its  line  is  usually  provided  for  in 
the  printed  contract  of  the  telegraph  company,  by  a  stipulation  that  the  com- 
pany shall  be  merely  the  agent  of  the  sender,  to  forward  the  message  over 
other  lines  when  necessary.  Such  a  stipulation  merely  gives  to  the  company 
that  immunity  which  the  law  itself  extends  and  is  valid  and  binding.* 

Stipolatloiu  Kade  by  tbe  Initial  Company  Xnnre  to  tb*  Benefit  of  Connecting  Lines,*  unless 
the  language  of  the  stipulation  conhnes  its  operation  to  the  first  company,  as 
in  the  case  of  the  usual  stipulation  with  respect  to  unrepealed  messages.' 

a  BttpnlatlOB  That  tha  Utial  Line  Ii  tka  Agent  of  tbo  Sender  for  deliveiy  to  the  con- 
necting line,  without  liability,  does  not  relieve  it  from  liability  for  want  of 
care  in  selecting  the  connecting  line,  and  if  it  forwards  the  message  by  tele- 
phone instead  of  by  telegraph,  it  will  be  responsible  for  errors  in  transmission 
occurring  over  the  telephone  line.® 

c>  Sender's  Right  to  Name  Route.  —  Under  the  usual  stipulation,  in 
telegraph  contracts,  that  the  company  is  the  agent  of  the  sender  to  forward 
the  message  where  it  is  directed  to  a  point  beyond  the  initial  company's  line, 
the  sender  has  the  right  to  name  the  route  by  which  the  message  shall  go 
after  it  reaches  the  terminus  of  the  first  line.*    If  the  initial  company  selects 

for  failure  to  deliver  tbe  message,  it  was  beld  cured,  it  was  held  tbat  its  n^ligeoce  was  not 

that  the  company  was  estopped  to  deny  that  it  the  proximate  cause  of  plaintiff's  injury. 

had  a  receiving  station  at  O.  Stipulations  Against  Liability  for  Acts  fi 

1.  Common-lav  Lia'Jii.ty  Extended  by  Special  Conneot^g  Lines.— Western  Union  Tel.  Co.  v. 

Contraot.  -  ■  Western  Union  Tel,  Co.  v.  Carter,  Carew,  15  Mich.  535;  McCam  v.  International, 

34  Tex.  Civ.  ^>p.  80.  etc.,  R.  Co.,  84  Tex.  353,  31  Am.  Sl  Rep.  51; 

nw  BMelTsr  of  a  Xelegrapb  Company,  in  the  Western  Union  Tel.  Co.  v.  Simms,  30  Tex.  Qt. 

absence  of  proof  to  the  contrary,  will  t>e  pre-  App.  32;  Gulf,  etc.,  R.  Co.  v.  Goer,  5  Tex.  Chr. 

sumed  to  have  authority  to  contract  for  trans-  App.  349. 

mission  of  a  message  to  a  point  beyond  bis  line.  Although  the  stipulation  may  not  show  that 

Jones  V,  Roach,  31  Tex.  Civ.  App.  301.  the  message  would  pass  over  a  connecting  line. 

S.  La  Grange  v.  Southwestern  Tel.  Co.,  35  La.  the  sender  of  the  message  is  nevertheless  pnt 

Ann.  383.  upon  inquiry  and  cannot  hold  the  initial  com- 

8.  Duty  of  Connecting  Lines,  —  Western  Union  pany  liable  for  errors  occurring  on  another  line 

Tel.  Co.  V.  Ijrman,  3  "Tex.  Qv.  App.  460 ;  Martin  on  tbe  ground  that  he  was  ignorant  of  the  fact 

V.  Western  Union  Tel.  Co.,  i  Tex.  Civ.  App.,  that  defendant's  lines  did  not  extend  to  the 

143.                                                          *  destination.   Western  Union  Tel.  Co.  v.  Carew, 

4.  Western  Union  Tel.  Co.  v.  Munford,  87  15  Mich.  525. 
Tenn.  190,  10  Am.  St.  Rep.  630.    In  this  case,  6.  See  the  title  Connecting  Caueiers,  vol.  6, 
the  defendant  accepted  a  message  directed  to  a  p.  643.    See  also  Western  Union  Tel.  Co.  r. 
point  on  a  connecting  line.    In  the  course  of  Smith,  (Tex.  Civ.  App.  1894)        S.  W.  Rep- 
transmission  over  defendant's  line,  the  address  316. 

became  changed  from  "  Sam  T."  to  "  Wm.  T."  7.  Squire  v.  Western  Union  Tel.  Co.,  98 

The  agent  of  the  connecting  line  at  the  desti-  Mass.  333,  03  Am.  Dec  157. 

nation  was  satisfied  the  message  was  intended  8.  Company  Cannot  Stlvalate  Ajralnet  Its  Ihn 

for  Sam  T.  and,  on  being  informed  (erro-  ITegligenee.  —  Western  Union  Tel.  Co.  v.  Mc- 

neously)  that  be  was  in  another  town,  mailed  it  Leod,  (Tex.  Civ.  Ann.  1894I  24  S.  W.  Rep.StS- 

to  him  there.   The  transmission  by.  defendant  9.  ScleotloD  of  Bonte.  —  Western  Union  TeL 

^^ving  been  prompt,  and  its  «ffqr  liavfng  been  Co,  v.  Turner,  94  Tex.  304.    In  this  case  4V 
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the  route,  it  will  be  held  to  the  exercise  of  ordinary  care  in  making  a  selection.' 

If  the  Sendnr  Dwlgutu  tlw  Boat*,  there  is  no  liability  on  the  part  of  the  initial 
company  for  any  delay  resulting  from  a  bad  selection;  it  is  under  no  duty  to 
adopt  a  different  route  except  when  it  knows,  at  the  time  of  sending,  that 
the  route  selected  by  the  sender  is  not  open.* 

Tho  Initial  Compaar  lUy  Require  tlie  Sondar  to  Deiignate  the  Ronto  and  exact  a  small 
additional  charge  to  cover  the  cost  of  transmitting  the  names  of  the  designated 
connecting  lines.* 

XIL  HXABUBX  07  Oamaoes  tob  VEauoESfi  —  1.  General  Sole  —  a.  Rule 
OF  Hadley  v.  Baxendale. — The  rule  as  to  the  measure  of  damages  in 
actions  against  telegraph  companies  for  negligence  in  the  transmission  or 
delivery  of  messages  is  that  laid  down  in  an  early  English  case,*  that  when 
two  parties  have  made  a  contract  which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in  respect  to  such  breach  of  contract 
should  be  such  as  may  fairly  and  reasonably  be  considered,  either  as  arising 
naturally,  i.  e.^  according  to  the  usual  course  of  things,  from  such  breach  of 
contract  itself,  or  such  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties,  at  the  time  they  made  the  contract,  as  the 
probable  result  of  a  breach  of  it.'  While  actions  against  telegraph  com- 
panies are  not  necessarily  or  usually  ex  contractu^  but  ex  delicto  for  a  breach 
of  a  public  duty  •  the  cause  of  action  is  so  far  dependent  upon  the  original 
contract  of  sending  as  to  make  the  rule  just  stated  controlling,  and  it  has  been 
universally  applied  in  this  class  of  actions  without  regard  to  whether  the  par- 
ticular action  is  ex  contractu  or  ex  delicto.'' 


destination  conld  be  reached  from  the  com- 
pany's terminus  by  two  telephone  lines ;  its 
rule  was^'that  mess^^  should  be  sent  over 
the  nearest  line  that  was  open.  It  was  held 
that,  notwithstanding  this  rule,  the  sender  had 
the  right  to  indicate  which  telephone  line 
shouldj  be  used,  and  that  it  was  negligence  in 
the  company  to  use  the  otl^er,  in  consequence 
of  which  a  delay  occurred,  although  in  so  doing 
it  acted  under  miunformation  as  to  the  line  it 
attempted  to  use  being  open.  Compart  Post  v. 
Southern  R.  Co.,  103  Tenn,  184. 

1.  Mitchell  V.  Western  Union  Tel.  Co.,  12 
Tex.  Civ.  App.  «62. 

8.  EffKt  of  SeleotioQ  of  Boat*  by  Bendor.— 
Western  Union  Tel.  Co.  v.  Simms,  30  Tex.  Civ. 
App.  32. 

8.  Initial  Lliu  Kay  Boqnlre  Bnd«r  to  SalMt 
Bonte.  —  U.  S.  v.  Northern  Pae.  R.  Co.,  120 
Fed.  Rep.  546. 

C  Hadley  v.  Baxendale,  9  Exch.  341.  And 
see  generally  the  title  Damages,  vol.  8,  p.  633 
tt  seq. 

b,  Keasare  of  Damages.  —  Primrose  v.  West- 
em  Union  Tel.  Co.,  154  U.  S.  i ;  Pacific  Postal 
Tel.  Cable  Co.  v.  Fleischner,  (C.  C.  A.)  66  Fed. 
Rep.  899,  both  quoting  the  rule  as  stated  in 
Hadley  V.  Baxendale,  9  Exch.  341 ;  McBride  v. 
Sunset  Telephone  Co.,  96  Fed.  Rep.  81  ;  West- 
ern Union  Tel.  Co.  v.  Henley,  23  Ind.  App,  14. 
Compare  Squire  v.  Western  Union  Tel,  Co..  98 
Mass.  232,  93  Am,  Dec.  157,  in  which  the  court 
said  that  "  the  practical  rule,  founded  on  a 
wise  policy,  and  at  the  same  time  consistent 
with  good  sense  and  sound  equity,  is  that  a 
party  can  be  held  liable  for  a  breach  of  a  con- 
tract only  for  such  damaf^s  as  are  the  natural 
or  necessary  and  the  immediate  and  direct  re- 
sults of  the  breach  —  such  as  might  properly 
bf  4]c^ed  to  bav^  been  in  contemplatioa  of  the 


parties  when  the  contract  waa  entered  into  — 
and  that  all  remote,  speculative,  and  uncertain 
results,  as  well  as  possible  profits  and  advan- 
tages and  other  like  consequences  which  might 
have  arisen  from  the  fulfilment  of  the  contract, 
must  be  excluded  as  forming  no  just  or  legiti- 
mate basis  on  which  to  determine  the  extent  of 
the  injury  actually  catised  by  a  breach." 

6.  See  ai  Ekcyc.  op  Pl.  ahd  Pb.  507. 

The  provision  of  Missouri  Rev.  Stat.  1889, 
9  2729,  making  telegraph  companies  liable  for 
special  damages,  does  not  alter  the  common- 
law  rule  as  to  the  measure  of  damages.  Hughes 
r.  Western  Union  Tel.  Co.,  79  Mo.  App.  133. 

7.  Colorado.  —  Postal  Tel.  Cable  Co.  v.  Bar- 
wise,  II  Colo,  App.  328. 

Kentucky.  —  Chapman  v.  Western  Union 
Tel.  Co.,  90  Ky.  265,  30  Am.  &  &ig.  Corp.  Cas, 
627 ;  Smith  v.  Western  Union  Tel.  Co.,  83  Ky. 
104,  4  Am.  St.  Rep.  126,  8  Am.  &  Eng.  Corp. 
Cas.  15. 

Maine.  —  Bartlett  f .  Western  Union  Tel.  Co., 
62  Me.  209,  16  Am.  Rep.  437. 

Nebraska.  —  Western  Union  Tel.  Co.  v. 
Church,  90  N.  W.  Rep.  878,  5?  L-  R-  A.  909. 

Nevada.. —  Mackay  v.  Western  Union  Tel. 
Co.,  16  Nev.  226. 

New  York.  —  Leonard  v.  Kew  York,  etc. 
Electro  Magnetic  Tel.  Co.,  41  N.  Y.  544,  i  Am. 
Rep.  446 ;  Baldwin  v.  U.  S.  Telegraph  Co.,  45 
N.  Y.  744.  6  Am,  Rep.  165 ;  Curtin  v.  Western 
Union  Tel.  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  14 
Misc.  (N.  Y.)  459. 

Ohio.  —  Barnesville  First  Nat.  Bank  v.  West- 
ern Union  Tel.  Co.,  30  Ohio  St.  565,  27  Am. 
Rep.  485- 

Texas.  —  Western  Union  Tel.  Co.  v.  Edmond- 

son,  91  Tex.  206.  reversing  (Tex.  Gv.  App. 
1897)  40  S.  W.  Rep.  622;  Rowell  v.  Western 
Unioq  Telt  Co,,  75  Tex.  26;  Western  Umoq 
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It  !■  Hot  luentiftl  tliat  the  FartiM  Hut  Eaye  Gont«BvIftt«d  the  Aotul  Duugee  which 

to  be  allowed.    The  liability  of  the  company  is  for  all  direct,  damages  whio.  . 
both  parties  would  have  contemplated  as  flowing  from  its  breach  if,  at  the  i 
time  they  entered  into  it,  they  had  bestowed  proper  attention  upon  the  sub- 
ject and  had  been  fully  informed  of  the  facts.* 

b.  Remote  Damages.  —  The  general  rule  operates  to  exclude  from  con- 
sideration all  damages  which  do  not  result  as  the  proximate  consequence  of 
the  default  complained  of.*  Such  damages  are  those  which  do  not  result 
directly  or  necessarily  from  the  wrong  complained  of  and  which  are  the 
result  of  the  operation  of  a  prior  independent  cause  or  of  an  efficient  inter- 
vening cause.** 

c.  Speculative  Damages.  —  In  this  class  are  to  be  embraced  such  dam- 
ages as  are  uncertain  and  contingent,  which  depend  upon  the  happening  of 
merely  possible  events.'  Thus,  the  loss  of  a  valuable  note  which  the  plain- 
tiff avers  her  father  would  have  given  her  had  she  been  able  to  see  him  at  his 
death  is  too  speculative  to  be  considered  in  a  claim  for  damages  for  a  failure 
by  the  company  to  deliver  a  message  announcing  the  father's  illness.*  The 
reported  cases  furnish  other  illustrations  of  the  rule.' 


Tel.  Co.  V.  Murray,  29  Tex.  Civ.  App,  307 ; 
Weatern  Uaion  Tel.  Co.  v.  Stiles,  S9  Tex.  312; 
Western  Union  Tel.  Co.  v.  Ragtand,  (Tex.  Civ. 
App.  1901)  61  S.  W.  R^.  4SI. 

WiseoHtin.  —  Fisher  v.  Western  Union  TeL 
Co.,  (Wis.  1903)  96  N.  W.  Rep.  545. 

1.  Damagee  Contemplated  by  Partial.  —  Leon- 
ard V.  New  York,  etc..  Electro  Magnetic  Tel. 
Co.,  41  N.  Y.  544,  I  Am.  Rep.  446;  Western 
Union  Tel.  Co.  v.  Church,  90  N.  W.  Rep.  878, 
57  L.  R.  A.  909. 

"  Whatever  may  arise  in  the  usual  course  of 
things  from  the  failure  to  accomplish  the  pur- 
pose indicated  by  the  terms  of  the  message 
may  be  considered  within  the  contemplation  of 
the  parties  at  the  time  the  contract  was  made 
as  being  the  probable  result  of  the  breach  of  it, 
and  for  this  the  party  who  fails  to  comply  is 
held  responsible."  Western  Union  Tel.  Co.  v. 
Edmondson,  91  Tex.  ao6,  66  Am.  St.  Rep.  873, 
note. 

S.  Proximate  and  Semote  Ganw.  —  Western 

Union  Tel.  Co.  v.  Simpson,  64  Kan.  309 ;  Stan- 
sell  V.  Western  Union  Tel.  Co.,  10;  Fed.  Rep. 
668.  See  also  Pacific  Pine  Lumber  Co.  v. 
Western  Union  Tel.  Co.,  123  Cal.  428. 

Damages  for  bruises  received  in  consequence 
of  being  obliged  to  take  a  rough  vehicle  instead 
of  the  family  carriage,  which  plaintiff  had  tele- 
graphed for,  are  too  remote  to  sustain  an  action 
against  the  telegraph  company  for  failure  to 
transmit  a  message  ordering  the  carnage.  Mc- 
Allen  V.  Western  Union  Tel,  Co.,  70  Tex.  243, 
21  Am.  &  Eng.  Corp.  Cas.  195.  See  also  West- 
ern Union  Tel.  Co.  p.  Smith,  76  Tex.  253. 

That  plaintilT  might  have  secured  the  modifi- 
cation of  a  contract  to  his  advantage  had  his 
message  been  promptly  delivered  will  not  en- 
title him  to  recover  for  the  loss  resulting  there- 
from ;  such  damages  are  too  remote.  Western 
Union  Tel.  Co.  v.  Watson,  94  Ga.  203,  47  Am. 
St.  Rep.  151. 

8.  Western  Union  Tel.  Co.  v.  Carter,  85 
Tex.  580,  34  Am.  St  Rep.  826.  See  infra, 
this  subdivision,  d.  Effect  of  Special  Circum- 
stance r. 

4.  XntervflaUBg  Xfflcient  Cause.  —  Bodkin  v. 
Western  Union  TeL  Co.,  31  Fed,  Rep.  134,  21 


Am.  &  Eng.  Corp.  Cas.  202 ;  Low  cry  v.  West- 
ern Union  Tel.  Co.,  60  N.  Y.  198,  .19  Am.  Rep. 
154;  Western  Union  TeL  Co.  v.  Briscoe,  18 
^d.  App.  i2. 

Where  the  loss  is  "  occasioned  by  two  cause* 
—  the  shortcoming  of  the  telegraph  company 
'  in  not  delivering  the  message  and  the  saS 
shorter  coming  of  L.  (a  third  party)  in  appm- 
priating  to  himself  what  belonged  to  some  one 
else^"  the  company's  liability  is  for  nominal 
damages  only.  Bamesville  First  NaL  Bank  r. 
Western  Union  Tel.  Co.,  30  Ohio  St.  555,  27 
Am.  Rep.  485. 

B.  BpMnUtiTe  Damges. —  See  the  title  Dax- 
AGES,  vol.  8,  p.  608;  Cahn  v.  Western  Union 
Tel.  Co.,  (C.  C  A.)  48  Fed.  Rep.  810;  Western 
Union  Tel.  Co.  v.  Hall,  124  U.  S.  444,  21  Am. 
&  Eng.  Corp.  Cas.  211;  Western  Union  TeL 
Co.  V.  Fcllner,  58  Ark.  29,  41  Am.  St.  Rep.  81 ; 
Pacific  Pine  Lumber  Co.  v.  Western  Union  Td. 
Co.,  123  Cal.  428;  Harmon  v.  Western  Unitm 
TeL  Co.,  6s  S.  Car.  490 ;  Western  Union  TeL 
Co.  c  Haman,  a  Tex.  Civ.  App.  100;  Beatt; 
Lumber  Co.  v.  Western  Union  Tel.  Co.,  5a  W. 
Vs.  410. 

6.  Chapman  v.  Western  Union  Tel.  Co..  90 
Ky.  265,  30  Am,  &  Eng.  Corp.  Cas.  627.  Co«i- 
fart  Western  Union  TeL  Co.  v.  Crall,  39  Kaa 
580. 

In  Iowa  it  has  been  held  that  a  plaintiff  majr 
recover  the  amount  of  a  reward  offered  for 
the  arrest  of  a  criminal  which  he  alleged  be 

would  have  gotten  had  a  message  to  him  saying 
"  come  at  once  "  been  promptly  delivered.  Mc- 
Peek  p.  Western  Union  Tel.  Co.,  107  Iowa  3S4 
70  Am.  St.  Rep,  205. 

7.  niaitratloBS. —  Baldwin  v.  U.  S.  Tel^ra|)li 
Co.,  45  N.  Y.  744.  6  Am.  Rep.  165;  Postal  Td, 
Cable  Co.  v.  Barwise,  11  Colo.  App.  328;  Mar- 
tin f.  Sunset  Telephone,  etc,  Co.,  18  Wadu 
360 :  McBride  v.  Sunset  Telephone  Co.,  96  Fed. 
Bep.  81. 

The  loss  to  plaintiff  of  customers  resnltiiis 
from  his  failing  to  perform  a  particular  con- 
tract, his  failure  being  due  to  the  negligent 
alteration  of  a  message  by  the  defendant  com- 
pany, is  wholly  speculative  and  conjectonl. 
and  cannot  be  considered  in  estiniatiiig  Ae 
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L«u  of  At  Baaaflt  «f  a  ContrMt  which  was  subject  to  be  defeated  by^  the  will  of 
the  other  party  to  it  affords  a  basis  for  nothing  more  than  nominal  damages, 
the  benefits  being  entirely  contingent  and  speculative,^ 

Toltgnms  of  Xaqaliy.  —  The  failure  to  deliver  a  message  inquiring  as  to  the 
condition  of  the  sender's  relative  will  not  support  an  action  to  recover  for 
mental  anguish  suffered  by  him  in  consequence  of  being  absent  from  the 
funeral ;  the  possibility  that  no  answer  might  have  been  sent  had  the  sender's 
message  been  seasonably  delivered  or  that,  if  sent,  it  mighty  without  fault  of 
the  company,  never  have  reached  the  plaintiff,  renders  the  damage  complained 
of  too  speculative." 

d.  Effect  of  Special  Circumstances.  —Specfel  circumstances  involved 
in  or  connected  with  the  sending  of  the  message  cannot  be  considered  in 
estimating  the  damages  to  be  recovered  unless  it  affirmatively  appears  that 
the  telegraph  company  was  informed  or  knew  of  them  at  the  time  the  con- 
tract of  sending  was  made.' 

Bow  OoBvoBioated  to  ths  Gompuy.  It  Is  immaterial  how  the  information  of 
special  circumstances  is  communicated  to  the  company ;  it  may  appear  from 
the  face  of  tlie  message  or  be  communicated  by  the  sender  or  his  agent  at  the 
time  of  offering  the  message  for  transmission ;  it  is  only  necessary  that  the 
company  shall  have  had  knowledge  of  such  circumstances  at  the  time  it 
entered  into  the  contract  for  sending.*  The  operator  in  charge  of  the  com- 
pany's office  is  its  agent  for  the  purpose  of  receiving  such  information,  and 
knowledge  on  his  part,  no  matter  how  acquired,  is  chargeable  to  the  company.' 

XMfag*  Ba^neitlng  Addreme  u  Xeet  Sender.  —  Where  the  basis  of  the  action  is 
the  negligence  of  the  company  in  failing  to  transmit  or  deliver  promptly  a 
message  requesting  the  addressee  to  meet  the  sender  or  the  plaintiff  at  a 
station,  damages  are  not  recoverable  for  fatigUe  and  exposure  incident  to  the 


damages.  Fererro  v.  Western  Union  Tel.  Co., 
9  App.  Cas.  (D.  C.)  455- 

Qama^  for  the  Loh  of  a  Hone  Wbieh  Mtglit 
ToHibly  BaTO  Been  Sared  if  the  company  had 
transmitted  and  delivered  plaintiff's  message 
to  a  veterinary  surgeon  promptly  are  too  specu- 
lative to  form  the  basis  of  a  recovery  against 
the  company.  Central  Union  Telephime  Co.  v, 
Swovcland,  14  Ind.  App.  341 ;  Dtmean  v.  West- 
em  Union  Tel.  Co.,  87  Wis.  173.  Compart 
Henderafaot  v.  Western  Union  Td.  Co.,  106 
Iowa  sag,  68  Am.  St.  Rep.  313. 

1.  LoM  of  Benoflt  of  Contract.  —  Merrill  v. 
Western  Union  Tel.  Co.,  78  Me.  97 ;  Johnson 
V.  Western  Union  Tel.  Co.,  79  Miss.  58,  89 
Am.  St.  Rep.  584* 

8.  lebgiUH  of  lataby.— Taliferro  v.  West- 
ern Union  Tel.  Co.,  (Ky.  1900)  54  S.  W.  Rep. 
Sag.  See  Western  Union  Tel.  Co.  v.  Motley, 
87  Tex.  38. 

As  to  mental  anguish  iq  general,  see  the  title 
Dauaces,  vol.  8,  p.  S37- 

8^  Ipeolal  OireomstaneM  as  Aifisetlag  XMsnra 
of  BamacM  —  Alabama.  —  Western  Union  TeL 
Co.  V.  Way,  83  Ala.  543. 

Colorado.  —  Western  Union  Tel.  Co.  v.  Conw 
well,  a  Colo.  App.  491. 

Iowa.  —  Evans  v.  Western  Union  Tel.  Co., 
lOJ  Iowa  319. 

Missitsippi.  —  Western  Union  Tel.  Co.  v, 
Pearce,  (Miss.  1903)  34  So.  Rep.  152. 

Missouri.  —  Melsoa  v.  Western  Union  Tel. 
Co.,  73  Mo.  App.  III. 

Texas.  —  Western  Union  Tel.  Co.  v.  Lively, 
(Tex.  App.  1891)  IS  S.  W.  Rep.  197;  Western 
Uaion  Td.  Co.  v.  J.  A.  Kemp  Grocer  Co.. 


(Tex.  Civ.  App.  1894)  a8  S.  W.  Rep.  905 ; 
Western  Union  Tel.  Co.  v.  Parlia,  etc.,  Co., 
(Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  40;  Re- 
liance Lumber  Co.  v.  Western  Union  Tel.  Co., 
58  Tex.  394,  44  Am.  Rep.  620. 

X«MU«  ADnonQeing  Date  of  Trial  of  lawsuit. 
—  In  Western  Union  Tel.  Co.  v.  Short.  53  Ark. 
434,  a  mess^  was  sent  to  plaintiff  informing 
him  that  his  case  was  set  for  trial  Aug.  17th. 
The  company  negligently  changed  it  t:;  read 
Aug.  7th  thereby  causing  plaintiff  to  make  an 
unnecessary  journey  to  the  place  of  trial.  It 
was  held  that  he  might  recover  his  reasonable 
expenses  in  going  to  and  returning  from  such 
place  and  also  the  value  of  his  time,  but  not  for 
the  loss  resulting  from  the  necessity  of  shutting 
down  his  mill,  idleness  of  hand  and  teams,  etc.. 
during  bis  absence,  it  not  being  shown  that  the 
company  was  informed  of  the  special  cir- 
cumstances which  occasioned  such  loss.  See 
also  Western  Union  Tel.  Co.  v.  Bates,  93  Ga. 
352- 

In  Sprague  v.  Western  Union  Tel.  Co..  6  Daly 
(N.  Y.)  aoo,  a/Krmed  67  N.  Y.  590,  a  simHar 
message  was  lost  in  transmission  and  plaintiff 
and  his  counsel  made  an'  unnecessary  trip  to 
the  place  of  trial.  He  was  allowed  to  recover 
the  expense  of  himself  and  his  counsel  on  the 
trip  and  also  the  amount  of  the  fee  paid  by  him 
to  his  counsel  for  going  a  second  time  to  attend 
to  the  case. 

4.  Hode  of  Commonieating  Special  Ginmm- 
stanMs.  —  McColl  v.  Western  Union  Tel.  Co., 
44  N.  Y.  Super.  Ct.  487. 

1.  Western  Union  Td.  Co.  v.^  Valentine,  18 
111.  App.  57. 
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plaintiff's  '•being  compelled  to  walk  from  the  station  nor  for  impairment  of 
health  resulting  therefrom,  such  damages  being  remote  and  conjectural  and  not 
such  as  the  company  ought  to  have  anticipated  as  likely  to  follow  a  delay  in 
celivering  the  message.' 

2.  HeBsage  in  Cipher  or  Otherwise  Unintelligible  —  a.  IN  General.  —  The 
rule  is  well  established  that  where  the  message,  as  delivered  for  transmission, 
is  in  cipher  and  unintelligible  except  to  the  sender  and  addressee,  and  the 
company  has  no  information  otherwise  as  to  its  character  or  purport,  nor  of 
its  importance  and  urgency,  the  party  injured  can  recover  nothing  more  than 
nominal  damages.*  The  rule  is  analogous  to  and  derives  support  from  the 
principle  in  the  law  relcfting  to  common  carriers  which  exempts  the  carrier 
from  liability  in  cases  where  the  shipper  conceals  the  nature  and  value  of  his 
goods.'  In  some  states,  however,  a  different  view  prevails,  and  the  rule  is 
upheld  that  the  measure  of  damages  recoverable  by  the  plaintiff  is  not  to  be 
affected  by  a  concealment  of  the  character  of  the  message  or  by  the  com- 
pany's ignorance  of  its  uj^ency  or  importance,  though  the  company  might 
reasonably  decline  to  transmit  a  cipher  message  without  having  its  meaning 
explained."* 


1.  Stafford  v.  Western  Union  Tel.  Co.,  73  Fed. 
Rep.  273;  Yazoo,  etc.,  R.  Co.  v.  Foster,  (Miss. 
1898)  23  So.  Rep.  581 ;  Western  Union  Tel. 
Co.  V.  Smith,  76  Tex.  253.  See  also  Western 
Union  Tel.  Co.  v.  Henley,  23  Ind.  App.  14. 

But  it  has  been  held  that  where  the  operator 
knows  that  the  sender  of  such  a  message  is  a 
woman  and  that  her  destination  is  a  flag  sta- 
tion, the  company  is  put  on  notice  that  a  failure 
to  deliver  her  message  will  necessitate  her 
walking  and  is  liable  accordingly,  but  not  for 
such  sickness  as  was  the  result  of  the  fatigue 
and  exposure  to  which  she  was  subjected. 
Western  Union  Tel.  Co.  v.  Norton,  (Tex.  Civ. 
App.  1 90 1 )  62  S.  W.  Rep.  1 08 1 .  See  also 
Western  Union  Tel.  Co.  v,  Bryant,  17  Ind. 
App.  70 ;  Western  Union  Tel.  Co.  v.  Ragland, 
(Tex.  Civ.  App.  1901)  61  S.  W.  Rep.  421; 
Western  Union  Tel.  Co.  v.  Karr,  5  Tex.  Civ. 
App.  60. 

2.  Ooly  HomiiuJ  Duia^  Beoorerable  in  Ou* 
of  C*.^]ur  XeuuM, —  England.  —  Sanders  v. 
Stuart,  I  C.  P.  D.  326,  17  Moak  286,  24  W.  R. 
949;  Kingbome  v.  Montreal  Tel.  Co.,  18  U.  C. 

Q.  B.  60. 

UAited  States.  —  Primrose  v.  Western  Union 
Tel.  Co.,  154  U.  S.  I.  See  also  Western  Union 
Tel.  Co.  V.  Hall,  124  U.  S.  444.  21  Am.  &  Eng. 
Corp.  Cas.  311;  Western  Union  Tel,  Co.  v. 
Coggtn,  (C.  C.  A.)  68-  Fed.  Rep.  137;  Behm  v. 
Western  Union  Tel.  Co.,  8  Bias.  (U.  S.)  131- 

California,  —  Hart  v.  Western  Union  Tel. 
Co.,  66  Cal.  579,  56  Am.  Rep.  119,  8  Am,  & 
Eng.  Corp.  Cas.  27. 

District  of  Columbia.  —  Fererro  v.  Western 
Union  Tel.  Co.,  9  App.  Cas.  (D.  C.)  455- 

Florida,  —  Western  Union  Tel.  Co.  v.  Wilson, 
33  Fla.  527,  37  Am.  St.  Rep.  125,  ovemtling 
Western  Union  Tel.  Co.  v.  Hyer,  22  Fla.  637, 
I  Am.  St.  Rep.  222,  16  Am,  &  Eng.  Corp  Cas. 
333. 

Illinois.  —  Postal  Tel.  Co.  v.  Lathrop,  131 
111.  575,  19  Am.  St.  Rep.  55,  30  Am.  &  Eng. 
Corp.  Cas,  605 ;  Western  Union  Tel.  Co.  v. 
Martin,  9  111.  App.  587. 

Mm-yland.  —  U.  S.  Telegraph  Co.  v.  Gilder- 
slceve,  29  Md.  332,  96  Am.  Dec.  519. 


Minnesota.  —  Beaupre  v.  Pacific,  etc.,  TeL 
Co.,  31  Minn.  155. 

Missouri.  —  Abeles  v.  Western  Union  TeL 
Co.,  37  Mo.  App.  554 ;  Hughes  v.  Western  Union 
Tel.  Co.,  79  Mo.  App.  133;  Melson  v.  Westeni 
Union  Tel.  Co.,  73  Mo.  App.  rti. 
•  Nevada.  —  Mackay  V.  Western  Union  Td. 
Co.,  16  Nev.  223. 

New  York.  —  McCoU  v.  Western  Union  Tel. 
Co.,  44  N.»Y.  Super.  Ct.  487.  7  Abb.  N.  Cas. 
(N.  Y.)  151 ;  Landsberger  v.  Magnetic  Td.  Co^ 
32  Barb.  (N.  Y.)  530;  Leonard  v.  New  Yoric. 
etc.,  Electro  Magnetic  Tel.  Co.,  41  N.  Y.  544. 
I  Am.  Rep.  446. 

North  Carolina.  —  Cannon  v.  Western  Union 
Tel.  Co,,  100  N.  Car.  300,  6  Am.  St.  tLtp.  590. 
21  Am.  &  Eng.  Corp.'  Cas.  134. 

Ohio.  —  Western  Union  Tel.  Co.  v.  Griswold. 
37  Ohio  St.  301,  41  Am.  Rep.  500.  Compare 
Bowen  v.  Lake  Erie  Tel.  Co.,  (Ohio  1853)  t 
Am.  L.  Rtg.  685. 

Pennrylvania.  —  Ferguson  p.  Anglo-Ameri- 
can Tel.  Co.,  178  Pa.  St.  377>  Am.  St.  Rep. 
770,  distinguishing  Western  Union  TeL  Co.  r. 
Landis,  21  W.  N.  C.  (Pa.)  38,  and  U.  S.  Tde- 
graph  Co.  v.  Wenger,  55  Pa.  St.  263,  93  Am. 
Dec.  751. 

Texas.  —  Daniel  v.  Western  Union  Td.  Co., 
61  Tex.  453,  48  Am.  Rep.  305,  8  Am.  &  Eng. 
Corp.  Cas.  117;  McAllen  v.  Western  Union 
Tel.  Co..  70  Tex.  343,  31  Am.  &  Eng.  Corp. 
Cas.  195;  Western  Union  TeL  Co.  v.  Kirfc- 
patrick,  76  Tex.  217,  18  Am.  St.  Rep.  37;  West- 
em  Union  Tel.  Co.  v.  McKinney,  s  Tex.  L 
Rev.  173,  8  Am.  &  Eng.  Corp.  Cas.  133;  Hous- 
ton, etc.,  R.  Td.  Co.  v.  Davidson,  15  Tex.  Civ. 
App.  334. 

Wisconsin.  —  Candee  v.  Western  Union  TeL 
Co.,  34  Wis.  471,  17  Am.  Rep.  453. 

ft,  Aubgy  to  Aula  Ooreraiiis  UftUIi^rtf  On- 
BOn  OurUn.  —  Candee  v.  Western  Union  Td. 
Co.,  34  Wis.  471.  17  Am.  Rep.  453.  See 
also  the  title  Carkibks  of  Goods,  toL  5,  P- 
345- 

4.  Alabama.  —  Daug^tery  v.  American  Union 
TeL  Co.,  7S  Ala.  168,  51  Am.  Rep.  435.  5  ^ 
&  Eng.  Corp.  Cas,  303;  American  Union  TeL 
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b.  When  Message  Affords  the  Only  Evidence  of  Its  Importance. 
—  In  such  cases,  if  the  message  is  unintelligible  or  fails  to  disclose  to  the 
company  its  nature  or  importance,  there  is  no  question  as  to  the  applica- 
tion of  the  rule  just  stated  with  respect  to  cipher  messages.*  But  when  the 
message,  though  couched  in  unusual  or  technical  trade  language,  is  sufficiently 
plain  to  indicate  that  it  is  of  importance,  or  to  apprise  the  company  that  a 
pecuniary  'loss  may,  and  probably  will,  result  from  an  incorrect  or  delayed 
transmission,  there  is  no  such  obscurity  as  will  confine  its  liability  to  nominal 
damages.* 

It  Is  Kot  Euential  tlut  the  XsNag*  DiieloH  All  tba  Detail!  of  th^  transaction  to  which 
it  relates,  nor  the  particular  business  intended,  in  order  to  take  it  out  of  the 
rule  governing  cipher  messages.  It  is  sufficient  if  the  results  likely  to  follow 
negligence  in  transmitting  it  may  be  gathered  in  a  general  way  from  the 
wording  of  the  telegram.' 

The  FreqiMDoy  with  Which  Peeuliar  Words  Are  Vead  and  their  familiarity  in  trade 
circles,  where  the  telegraph  is  often  used  as  a  means  of  communication,  are 
facts  to  be  considered  in  determining  whether  such  words  were  or  ought  to 
have  been  sufficiently  intelligible  to  the  operator  for  him  to  know  from  them 
of  the  nature  or  importance  of  the  message.* 


Co.  V.  Daughtery,  89  Ala.  196 ;  Western  Union 
Tel.  Co.  V.  Way,  83  Ala.  54*- 

Gtorgia.  —  Western  Union  T«l.  Co.  v.  Fat- 
maa,  73  Ga.  285,  54  Am.  Rep.  877 ;  Western 
Union  Tel.  Co.  v.  Blanchard,  68  Ga.  299,  4s  Am. 
Rep.  480;  Dodd  Grocery  Co.  v.  Postal  Tel. 
Cable  Co.,  112  Ga.  685. 

Kentucky.  —  See  Western  Union  Tel.  Co,  v. 
Eubanks,  100  Ky.  604,  66  Am.  St.  Rep.  368. 

Virginia.  —  Western  Union  Tel.  Co.  v.  Reyn- 
olds, 77  Va.  173,  46  Am.  Rep.  715,  5  Am.  & 
Eng.  Corp.  Cas.  183. 

1.  Cahn  V.  Western  Union  Tel.  Co..  (C.  C. 
A.)  48  Fed.  Rep.  8io;  Western  Union  Tel.  Co. 
V.  Cornwell,  2  Colo.  App.  491 ;  Western  Union 
Tel.  Co.  V.  Kemp,  55  111.  App.  583 ;  Melson  v. 
Western  Union  Tel.  Co.,  ?2  Mo.  App.  iii; 
McColI  V.  Western  Union  Tel.  Co.,  (N.  Y. 
Super.  Ct.  Gen.  T.)  7  Abb.  N.  Cas.  (N.  Y.) 
151;  Baldwin  v.  U.  S.  Telegraph  Co.,  45  N.  Y. 
744,  6  Am.  Rep.  165;  Daniel  v.  Western  Union 
Tel.  Co.,  61  Tex.  452,  48  Am.  Rep.  305;  Candee 
V.  Western  Union  TeL  Co.,  34  Wia.  471,  17 
Am.  Rep.  453. 

A  message  reading,  "  Have  work ;  come  at 
once,"  sufficiently  charges  the  company  with 
notice  that  damages  will  probably  result  from 
a  delay  in  delivery.  Western  Union  Tel.  Co. 
V  Hines,  96  Ga.  688,  51  Am.  St.  Rep.  159.  See 
also  Baldwin  v.  Western  Union  Tel.  Co.,  93 
Ga.  692,  44  Am.  St  Rep.  194  (message  accept- 
ing employment). 

2.  Inportaaoe  Apparent  on  Taee  of  Mtmagt.  — 
Georgia.  —  Weatem  Union  Tel.  Co.  v.  Blan- 
chard, 68  Ga.  299,  45  Am.  Rep.  480. 

///mow.  —  Tyler  v.  Western  Union  Tel.  Co., 
60  111.  421,  14  Am.  Rep.  38*  74  lU.  168.  24  Am. 
Rep.  279. 

Indiana.  —  Western  Union  Tel.  Co.  v.  Hen- 
ley, 157  Ind.  90;  Bierhaus  v.  Weatem  Union 
Tel.  Co.,  8  Ind.  App.  246. 

Ohio.  —  Western  Union  Tel.  Co.  v.  Griswold, 
37  Ohio  St.  303,  41  Am.  Rep.  500. 

Pennsylvania.  —  U.  S.  Telegraph  Co.  v.  Wen- 
ger,  ss  Pa.  St.  263,  93  Am.  Dec.  751. 

Tennessee.  —  Marr  v.  Western  Union  Td. 
Co.,  85  Tenn.  530. 


Texas.  —  Erie,  Tel.,  etc,  Co.  v.  Grimes,  82 
Tex.  89;  Western  Union  Tel.  Co.  v.  SheHield, 
71  Tex.  570,  to  Am.  St.  Rep,  790;  Western 
Union  Td.  Co.  v.  Turner,  94  Tex.  304 ;  Western 
Union  Tel.  Co.  v.  Williford,  2  Tex.  Civ.  App. 
574 :  Western  Union  Tel.  Co.  v.  Haman,  2  Tex. 
Civ.  App.  koo ;  Western  Union  Tel.  Co.  v. 
Carver,  15  Tex.  Civ.  App.  547;  Western  Union 
Tel.  Co.  V.  Birge-Forbes  Co.,  29  Tex.  Civ.  App. 
526. 

Utah.  —  Brooks  v.  Western  Union  Tel.  Co., 
(Utah  1903)  72  Pac.  Rep.  499. 

JVest  Virginia.  —  Beat^  Lumber  Co.  v.  West- 
em  Union  Td.  Co.,  52  W.  Va.  410. 

XnuBortuoe  Hot  ^pannt  on        of  Mtma^t. 

—  Where  the  gbt  of  the  telegram  is  the  bare 
word  "  Narrator,"  the  liability  of  the  company 
for  a  delay  is  for  nominal  damages  only,  even 
though  the  message  indicated  that  it  concerned 
the  market.  Cannon  v.  Western  Union  Tel. 
Co.,  100  N.  Car.  300,  6  Am.  St  Rep.  590,  21 
Am.  &  Eng.  Corp.  Cas.  124. 

A  message,  "  sdl  fifty  gold,"  is  so  unintel- 
ligible as  to  confine  a  recovery  to  nominal  dam- 
ages. U.  S.  Telegraph  Co.  t>.  Gildersleeve,  29 
Md.  232,  96  Am.  Dec.  519. 

8.  Details  of  Transaotlon  Hoed  Hot  Be  Disclosed. 

—  Evans  »,  Western  Union  Tel.  Co.,  102  Iowa 
219 ;  Harkness  v.  Western  Union  Tel.  Co.,  23 
Iowa  190,  5  Am.  St.  Rep.  672;  Pepper  v.  West- 
em  Union  Td.  Co.,  87  Tenn.  SS4,  10  Am.  St. 
Rep.  699,  25  Am.  &  Eng.  Corp.  Cas.  542;  Gulf, 
etc.,  R.  Co.  V.  Loonie,  82  Tex.  323,  27  Am.  St. 
Rep.  891.  See  also  Manville  v.  Western  Union 
Tel.  Co.,  37  Iowa  214,  18  Am.  Rep.  8;  Garrett 
V.  Western  Union  Tel.  Co.,  83  Iowa  257 ;  Mc- 
Peek  V.  Western  Union  Td.  COh  107  Iowa  356, 
70  Am.  St.  Rep.  205.  ' 

A  message,  "  Fifty-five  cents,  usual  terms 
quick  acceptance,"  indicates  that  it  relates  to  a 
business  transaction  and  to  a  contemplated  trade 
and  puts  the  company  on  notice  that  it  is  im- 
portant. Fererro  v.  Western  Union  Tel.  Co.,  9 
App.  Cas.  fD.  C.)  4.'!5. 

4,  Frequent  Use  of  Peenllar  Words.  —  In  Pep- 
per V.  Western  Union  Tel.  Co.,  87  Tenn.  554, 
I  o   Am.   St  Rep.  699,  the  message,  sent  to 
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A  Ktfi»g*  SuunonloK  a  Fh]nielia  indicates  on  Its  face,  when  the  company  has 

knowledge  that  the  addressee  is  a  physician,  that  it  is  of  importance,  and  that 
the  damages  ordinarily  resulting  from  the  lack  of  medical  attention  are  apt  to 
be  caused  by  its  nondelivery.  * 

A  KaMRg*  Annoonolng  ui  lUneu  is  sufficient  to  advise  the  company  of  the 
importance  of  its  prompt  transmission  and  deliveiy  and  that  mental  suffering  is 
likely  to  result  from  a  failure  to  deliver  promptly.' 

KaMsgM  Belatlng  to  FalUag  Debtors.  — A  message  directing  the  sender's  attor- 
neys to  attach  property,  or  advising  plaintiff  of  the  fact  that  a  debtor  is  about 
to  fail,  or  the  like,  is^  sufficient  on  its  face  to  indicate  to  the  telegraph  com- 
pany that  a  loss  of  the  debt  may  result  from  a  failure  to  transmit  and  deliver 
promptly.* 

c.  Company  Having  Extraneous  Evidence  of  Nature  of  Message. 
—  It  is  not  essential  to  the  recovery  of  substantial  damages  that  the  message 
itself  shall  disclose  its  importance  or  the  necessity  for  prompt  and  correct 
transmission.  If  the  company  is  informed  of  this  fact  through  other  sources, 
it  becomes  charged  with  notice  of  the  loss  that  is  likely  to  follow  from  a  n^- 
ligent  transmission  or  delivery.*  Ip  determining  whether  it  had  such  infor- 
mation, the  court  and  jury  are  not  confined  to  what  the  sender  or  his  agent 
may  have  communicated  to  the  company  upon  tendering  the  message,  but 
may  consider  the  surrounding  circumstances,  particularly  the  fact  that  the 
operator  knew  or  ought  to  have  known  of  the  general  nature  of  the  message 
from  other  messages,  bandied  by  him,  relating  to  the  same  transaction.* 

d.  Operation  OF  Rule  in  "MentalAnguish Cases"  — (i)  SuckCases 
No  Exception  to  General  Rule.  — Messages  involved  in  this  class  of  cases  are 
no  exception  to  the  general  rule.  They  must  indicate  on  their  face,  or  the 
company  must  be  otherwise  notified  of,  their  importance  and  the  probability 
that  mental  suffering  would  result  from  a  failure  to  transmit  and  deliver 
promptly;  otherwise  the  company  is  liable  for  nominal  damages  only.* 

produce  dealers,  read:    "Car  cribs  six  sixty,  Civ.  App.  143.   See  iK/ra,  this  sectioo,  5.  I>.  ife;- 

c.  a.  f.,  prompt."     The  word  "  cribs "  meant  sagts  to  Creditors  Regarding  Failing  Debtors. 

"  clear  ribs  "  and  "  c.  a.  f."  meant  "  cost  and  4.  SxtMnoow  STidenoe  of  Xatuo  of  Xonafa. 

freight"    These  terms,  it  speared,  were  well  —  McPeelc  v.  Western  Union  Tel.  Co.,  107  Iowa 

understood  in  the  trade  and  were  constantly  356,  70  Am.  St.  Rep.  205 ;  Herron  v.  Western 

being  ased  in  -telegrams.    It  waa  held  that  the  Union  Tel.  Co.,  90  Iowa  1 39 ;  Sprague  v.  Wesi- 

company  was  liable  for  all  damages  resulting  era  Union  Tel.  Co.,  6  Daly  (N.  Y.)  300;  Ritten- 

frdm  its  having  changed  the  message  from  "  six  house  r.  Independent  Line  of  TeL,  44  N.  Y. 

sixty  "  to  "  six  thirty  "  in  transmitting  it.    See  263,  4  Am.  Rep.  673 ;  Western  Union  Tel.  Co. 

also  Mowry  v.  Western  Union  Tel.  Co.,  51  Hun  v.  Edsall,  74  Tex.  329,  15  Am.  St.  Rep.  835; 

(N.  Y.)  126;  Martin  v.  Western  Union  Tel.  Western  Union  Tel.  Co.  w.  Williford.  (Tex.  Civ. 
Co.,  I  Tex.  Civ.  App.  143.    Compare  Cahn  v.  ■   App.  1S94)  27  S.  W.  Rep.  700;  Western  Union 

Western  Union  Tel.  Co.,  48  Fed.  Rep.  810,  a  Tel.  Co.  v.  Jobe,  6  Tex.  Civ.  App.  403. 

U.  S.  App,  24.  The  mere  fact  that  the  sentkr  requested  the 

1.  Western  Union  Tel.  Co.  v.  Ct^urch,  go  N.  operator  to  "  rush  "  the  message  as  it  was  in- 

jy.  Rep.  87S,  57  L.  R.  A.  905.  portant  is  not  sufRcient  to  charge  the  compan)' 

S.  Western  Union  TeL  Co.  v.  Eskridge,'  7  with  knowledge  of  the  nature  of  a  dpher  mes- 

Ind.   App,  208;   Western   Union  Tel.   Co.  v.  sage.    Houston,  etc.,  R,  Tel.  Co.  V.  Davidaon. 

Pearce,  (Miss.  1903)  34  So.  Rep.  152;  Meadows  15  Tex.  Civ.  App.  334. 

V.  Western  Union  Tel.  Co.,  132  N.  Car.  40;  0.  Knowledge  Derived  from  Other  ITrnQni  — 

Western  Union  Tel.  Co.  v.  Wilson,  (Tex.  Civ.  Postal  Tel.  Cable  Co.  v.  Latbrop,  131  111-  57S. 

App.  1899)  51  S.  W.  Rep.  531 ;  Western  Union  19  Am.  St.  Rep.  55,  30  Am.  &  Eng.  Corp.  Cm. 

Td.  Co.  V.  Linn,  87  Tex,  7,  47  Am.  St.  Rep.  600;  Mscksy  v.  Western  Union  Tel.  Co.,  16 

58 ;  Western  Union  Tel.  Co.  v.  Zane,  6  Tex.  Nev.  227 ;  Western  Union  Tel.  Co.  v.  Williford, 

Qv.  App.  585.  (Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  700;  Erie 

As  to  the  doctrine  in  regard  to  mental  an-  Tel.,  etc.,  Co.  v.  Grimes,  82  Tex.  89;  Roach  v. 

guish,  see  generally  the  title  Damages,  vol.  8,  p.  Jones.  18  Tex,  Civ.  App.  231 ;  Western  Unioe 

537;  and  infra,  this  section,  Operation  of  Rule  Tel.  Co.  v.  Nagle,  11  Tex,  Civ.  App.  539.  Cem- 

in  Mental  Anguish  Cases.  Pare  Pope  v.  Western  Union  Td.  Co.,  14  HI. 

8.  KMsacre*  lUlatlaK  to  Failini;  Debtors.  —  App,  531. 

Paufic  Poatal  Td.  Cable  Co.  v.  FldBchner,  (C.  8.  Sale  In  Mental  &ia-nlah  Ou«.—  Western 

C.  A.)  66  Fed.  Rep.  899,  55  Fed.  Aep.  738;  Union  Tel.  Co.  v.  Todd,  aa  Ind.  App.  701; 

Bierbaua  v.  Western  Union  Tel.  Co..  S  Ind.  App.  Western  Union  Tel.  Co.  v.  Pearce,  (Hiss.  1903) 

246;  Martin  v.  Western  Union  Td.  Co.,  i  Tex.  .^4  So.  Rep.  152;  Sberrill  v.  Western  Unloa 
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The  Vatur*  •(  tb«  K«Mage  Xaj  B«  SnOelMit,  of  itself,  to  inform  the  Company  of 
the  necessity  of  a  prompt  and  correct  transmission.  This  is  true  of  messages 
announcing  the  dangerous  illness,  the  death,  or  the  time 'of  the  funeral  of  a 
relative,  or  requesting  the  addressee  to  "  come  at  once,"  and  messages  of  like 
import.  In  such  c»ses  the  rule  seems  to  be  that  nothing  more  than  the 
importance  of  the  case  as  appears  from  the  messi^  itself  is  necessary  to  charge 
the  company  with  notice  of^the  mental  suffering  likely  to  result  from  a  negli- 
gent transmission  or  delivery.* 

(2)  Relationship  of  Persons  Affected.  —  The  relationship  of  the  parties  to  be 
affected  ought  to  appear  from  the  face  of  the  message  or,  be  otherwise  communi- 
cated to  the  company,'  but  this  requirement  is  satisfied  if  the  language  of  the 
message  is  such  as  to  suggest  a  relationship  and  put  the  company  upon 
inquiry;*  the  rule  does  not  mean  that  the  family  pedigree  should  be  set  out 
in  the  message  or  given  to  the  agent.^  In  Texasy  the  rule  of  the  later  cases 
seems  to  be  that  the  company  is  charged  with  knowledge  of  the  relationship 
of  the  parties  by  the  mere  fact  of  the  nature  of  the  message  where  it  is  one 
relating  to  an  illness,  death,  time  of  a  funeral,  or  the  like.* 

If  the  BsUtl*ittUp  li  bj  AOii^  Only,  there  can  be  no  recovery  for  mental  suffer- 
ing resulting  from  a  failure  to  transmit  or  a  delay,  unless  it  is  afHrmatively 
shown  that  the  company  was  informed,  from  other  sources  than  the  message, 


Tel.  Co.,  116  N.  Car.  655;  Cashion  v.  Western 
Union  Tel.  Co.,  133  N.  Car.  267;  Dirlington  v. 
Western  Union  Tel.  Co.,  127  N.  Car.  448: 
Sparkman  v.  Western  Union  Tel.  Co.,  133  N. 
Car.  447;  Kennon  v.  Western  Union  Tel.  Co.. 
136  N.  Car.  232;  Ikard  v.  Western  Union  Tel. 
Co.,  (Tex.  Civ.  App.  1893)  22  S.  W.  Rep.  S34; 
Western  Union  Tel,  Co.  v.  Womack,  9  Tex. 
Civ.  App.  607 ;  Western  Union  Tel.  Co.  v.  Mur- 
ray, 29  Tex.  Civ.  App.  207 ;  Western  Union 
Tel.  Co.  V.  May.  8  Tex.  Civ.  App.  176;  West- 
.cm  Union  Tel.  Co.  V.  Kerr,  4  Tex.  Civ.  App. 
280;  Western  Union  Tel.  Co.  v.  Smith,  (Tex. 
Civ.  App.  1894)  26  S.  W.  Rep.  216.  See  also 
Davis  V.  Western  Union  Tel.  Co.,  46  W.  Va.  48. 

A  message  read :  "  Meet  tne  to-morrow  at 
12  o'clock."  Through  a  delay  in  its  delivery, 
plaintiff,  the  sender,  was  prevented  from  see- 
ing her  aunt  until  a  moment  before  the  latter's  . 
death.  It  was  held  that  the  company  had  no 
notice  of  the  consequences  likely  to  follow  a 
delay  in  delivery,  and  was  therefore  not  liable 
for  the  mental  snffeiing  endured  by  pUuntiff. 
Kennon  f.  Western  Union  Tel.  Co.,  126  N. 
Car.  232. 

As  to  the  right  to  revover  damages  {or 
mental  anguish,  see  the  title  Dahagbb,  vol.  8, 
p.  658  et  seq. 

1.  ImpMrtaBOs  of  Xewa^  Apptmt  on  Ita  Fm«. 

—  Reese  v.  Western  Union  Tel.  Co.,  123  Ind. 
294;  Ljme  V.  Western  Union  *Tel.  Co.,  123  N. 
vCar.  129:  Cashion  v.  Western  Union  TeL  Co., 
123  N.  Car.  267,  124  N.  Car.  459;  Bennett  v. 
Western  Union  Tel.  Co.,  128  N.  Car.  103; 
Meadows  v.  Western  Union  Tel.  Co.,  132  N. 
Car.  40 ;  Bright  v.  Western  Union  Tel.  Co., 
132  N.  Car.  317;  Western  Union  Tel.  Co.  v. 
May,  8  Tex.  Civ.  App.  176;  Western  Union  Tel, 
Co.  V.  Randlea.  (Tex.  Civ.  App.  1896)  34  S.  W. 
Rep.  447;  Western  Union  Tel.  Co.  v.  Kinsley, 
8  Tex.  Civ.  App.  527,  following  Loper  r.  West- 
ern Union  Tel.  Co.,  70  Tex.  689;  Western 
Union  Tel.  Co.  f.  De  Jarles,  8  Tex.  Civ.  App. 
109;  Southwestern  Tel.,  etc.,  Co.  v.  Taylor,  26 
Tex.  Civ.  App.  79;  Western  Union  Tel.  Co.  v. 
Sweetman,  19  Tex.  Civ.  App.  435. 


A  message  saying  merely  that  the  sender 
would  arrive  at  the  town  wDere  the  addressee 
resided  at  a  certain  hour  on  a  particular  train 
does  not  show  on  its  face  ita  importance. 
Western  Union  Tel.  Co.  v.  Henley,  23  Ind. 
App.  14. 

S.  See  infra,  this  section,  7.  a.  (6)  Relation- 
ship of  Parties  Material. 

8.  Boggestion  of  Relationship  Enoagh,  —  Davis 
V.  Western  Union  Tel.  Co.,  107  Ky.  527,  92 
Am.  St.  Rep.  371 ;  Bennett  v.  Western  Union 
Tel.  Co.,  128  N.  Car.  103;  Meadows  v.  Western 
Union  Tel.  Co.,  132  N.  Car.  40:  Western  Union 
TeL  Co.  V.  Broesche,  7*  Tex.  654.  13  Am.  St. 
Rep.  843;  Western  Union  Tel.  Co.  v.  Adams, 
75  Tex.  S3I,  16  Am.  St.  Rep.  930,  30  Am.  & 
Eng.  Corp.  Caa.  594;  Western  Union  •Tel.  Co. 
V.  Feegles,  75  Tex.  537;  Western  Union  Tel. 
Co.  V.  Moore,  76  Tex.  66,  18  Am.  St.  Rep.  25  ; 
Western  Union  Tel.  Co.  v.  Roaentreter,  80 
Tex.  406,  35  Am.  &  E^ng.  Corp.  Cas.  77 ;  Potts 
V.  Western  Union  Tel.  Co.,  82  Tex.  545 ;  West- 
em  Union  Tel.  Co.  v.  Nations,  82  Tex.  539,  27 
Am.  St.  Rep.  914;  Roach  v.  Jones,  18  Tex,  Civ. 
App.  331;  Western  Union  Tel.  Co.  v.  Carter, 
(Tex.  Civ.  App.  189a)  20  S.  W.  Rep.  834; 
Western  Union  Tel.  Co.  v.  Lavender,  (Tex. 
Civ.  App.  1897)  40  S.  W.  Rep.  1035 ;  Western 
Union  Tel.  Co.  t'.  Porter.  (Tex.  Qv.  App.  1894) 
36  S.  W.  Rep.  866. 

A  message  reading,  "  My  wife  very  ill,  not 
expected  to  live,"  is  sufficient  to  suggest  to  the 
company  a  relationship  between  her  and  the 
addressee,  and  the  fact  that  such  relationship 
was  not  disclosed  is  no  bar  to  a  recovery. 
Reese  v.  Western  Union  Tel.  Co.,  133  Ind. 
294. 

4.  Western  Union  Tel.  Co.  v.  Rosentreter, 
80  Tex-  406,  35  Am.  &  Eng.  Cot^.  Cas.  77. 

A.  Bslo  In  Texas  —  Snlileet  of  Vamge.  — 
Western  Union  Tel.  Co.  v.  Coffin,  88  Tex.  94; 
Western  Union  Tel.  Co.  v.  Luck.  91  Tex.  178, 
66  Am.  St.  Rep.  870;  Western  Union  Tel.  Co. 
V.  Smith,  (Tex.  Civ.  App.  1895)  33  S.  W.  Rep. 
74a.  Compare  Western  Union  Tel.  Co.  v. 
Brown,  71  Tex.  733, 
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of  the  peculiar  tenderness  of  the  relatipns  sustained  by  the  parties  to  each 
other.' 

(3)  Interest  of  Plaintiff  in  Transaction.  —  When  the  person  was  not  a  party 
to  the  message,  his  interest  must  be  shown  to  have  been  brought  to  the 
knowledge  of  the  company ;  *  but  it  is  not  necessary  that  the  fact  appear  from 
the  message  itself  if  the  company  is  notified  of  it  through  other  means.* 

Wli«iL  tha  Aotlon  Ii  Broaglit  by  %  Fenon  Who  !■  Hot  Deprivad  of  the  privilege  of 

attending  at  the  deathbed  or  funeral  of  a  relative,  but  by  one  who  claims  to 
have  been  deprived  of  the  comfort  and  society  of  the  pereon  who  was  pre- 
vented from  attending,  it  must  be  affirmatively  shown  that  the  company  was 
informed  of  the  circumstances,  either  from  tlte  face  of  the  message  or  from 
extraneous  sources.* 

3.  Loss  of  Expected  Profits  in  Transactions  of  Sale  — ui.  Sale  Prevented— 
Plaintiff  the  Vendor.  —  When  the  negligence  of  the  telegraph  company 
in  the  transmission  or  delivery  of  a  message  operates  to  prevent  a  sale  by  the 
plaintiff  which  he  would  otherwise  have  consummated,  the  measure  of  dam- 
ages for  which  the  company  is  responsible  is  the  difference  between  the  price 
that  would  have  been  realized  had  the  sale  not  been  so  prcyented,  and  the 
price  which  the  plaintiff  in  the  exercise  of  reasonable  diligence  is  thereafter 
able  to  obtain,*  together  with  expenses  necessarily  incurred  in  consequence  of 
the  delay  or  failure.*    In  short,  plaintiff  is  entitled  to  recover  the  profits  he 


1.  Sslationihip  by  Afflnltj.  —  Western  Union 
Tel.  Co.  V.  Coffin,-  88  Tex.  94 ;  Western  Union 
TeL  Co.  V.  McMillan,  (Tex.  Civ.  App.  1S95) 
30  S.  W.  Rep.  2g8 ;  Western  Union  Tel.  Co.  v. 
Garrett,  (Tex.  Civ.  App.  1896)  34  S.  W.  Rep. 
649. 

Proof  that  the  sender  told  the  operator  that 
the  deceased  was  plaintiff's  son-in-law,  and 
that  plaintiff  would  attend  thfe  funeral  if  she 
received  the  message  in  time,  is  not  sufficient 
to  charge  the  company  with  knowledge  of  the 
specially  affectionate  relations  which  had  ex- 
isted between  the  pluntifF  and  deceased,  and 
will  not  warrant  a  recovery  by  plaintiff  for 
being  kept  away  from  the  funeral.  Western 
Union  Tel.  Co.  v.  Gibson,  (Tex.  Civ.  App. 
■  1896)  39  S.  W.  Rep.  198- 

S.  iDtWMt  of  Plaintiff  Hot  Party  to  Kenags.— 
Morrow  v.  Western  Union  Tel.  Co.,  107  Ky. 
517;  Davidson  v.  Western  Union  Tel.  Co.,  (Ky. 
igooj  54  S.  W.  Rep.  830;  Southwestern  Tel., 
etc.,  Co.  If.  Gotcher,  93  Tex.  114;  Western 
Union  Tel.  Co.  v.  Motley,  (Tex.  Civ.  App. 
1894)  27  S.  W.  Rep.  51;  Western  Union  Tel. 
Co,  V.  Grigsby,  (Tex,  Civ,  App.  1894)  »g  S.  W. 
Rep.  406.  See  also  Western  Union  Tel.  Co.  v. 
Morrison,  (Tex.  Civ.  App.  1896)  33  S.  W.  Rep. 
1025.  Compare  Landie  v.  Western  Union  Tel. 
Co.,  124  N.  Car.  528,  holding  that  a  wife  may 
recover  for  mental  suffering  caused  by  the 
failure  of  her  relatives  to  meet  her  at  a  station 
and  assist  in  caring  for  the  body  of  her  dead 
child,  although  the  message  was  sent  by  her 
husband  and  the  company  was  -not  notified  of 
her  interest  in  the  message.  Compare  also 
Western  Union  Tel.  Co.  v.  Carter,  (Tex.  Gv. 
App.  1892)  20  S.  W.  Rep.  834;  Western  Union 
Tel.  Co.  V.  Russell,  (Tex.  Civ.  App.  1895)  31 
S.  W.  Rep.  698.  ' 

In  Western  Union  Tel.  Co.  o.  Womack,  9 
Tex.  Civ.  App.  607,  the  plaintiff  sent  to  bis 
son's  uncle  a  message  reading:  "Is  Fred  over 
there ;  he  left  yesterday  morning."  The  boy 
was  supposed  to  be  lost.    It  was  held  that 


plaintiff's  wife  oould  not  recover  for  ber 
mental  suffering  unless  the  company  had  io- 
formation,  other  than  that  the  message  afforded, 
of  her  boiefidal  interest  in  the  message.  See 
also  Western  Union  Tel.  Co.  v.  Procter,  6  Tex. 
Civ.  App,  300. 

DamiigM  Doe  a  Wift  for  Kental  SnfferiBg  Art 
Community  Property,  and  are  an  element  of  re- 
covery in  a  suit  1^  the  husband.  Loper  v. 
Western  Union  Tel.  Co.,  70  Tex.  689.  See  also 
Southwestern  Union  Tel.  Co.  v.  Dale,  (Tex. 
Gv.  App.  1894)  37  S.  W.  Rep.  1059. 

5.  Western  Union  Tel.  Co.  v.  Evans,  5  Tex. 
Civ.  App.  ss. 

4.  Western  Union  lei.  Co.  v.  Luck.  91  Tex. 
178,  66  Am.  St.  Rep.  870,  disapproving  West- 
ern Union  Tel.  Co.  v.  Nations,  8a  Tex.  539,  27 
Am.  St.  Rep.  914.  See  also  Western  Union 
Tel.  Co.  V.  Burrow,  10  Tex,  Civ.  App.  122. 

ft.  Sale  Pmentad  — Plaintiff  Xb»  Tssdar.- 
Westem  Union  Tel.  Cd.  v.  Undley.  89  Ga.  484: 
Western  Union  Tel.  Co.  v.  James,  90  Ga.  254; 
E.ans  v.  Western  Union  Tel.  Co.,  102  Iowa 
219;  Herron  v.  Western  Union  Tel.  Co.,  90 
lawa  129;  Western  Union  Tel.  Co.  v.  Nye,  etc. 
Grain  Co.,  (Nd>.  1903)  97  N.  W.  Rep.  305; 
Western  Union  Tel.  Co.  o.  Brown,  84  Tex.  54; 
Western  Union  Tel.  Co.  v.  Williford,  2  Tex. 
Civ.  App.  574.  (Tex.  Civ.  App.  1894)  27  S.  W. 
Rep.  700;  Bro<^  v.  Western  Union  Tel.  Co., 
(Utah  1903)  7'  Pac.  Rep.  499.  Compare  West- 
em  Union  "Tel.  Co.  v.  Haman,  2  Tex.  Gv- 
App.  100.  See  generally  the  titles  Damages. 
vol.  8,  p.  632  et  teq.;  Sales,  vol.  24,  p.  1114 
et  seq. 

6.  Xzpauia  SaeoTnable.  —  Western  Union 
Tel.  Co.  V.  Collins,  45  Kan.  88 ;  Western  Unioo 
Tel.  Co.  V.  Shumate,  a  Tex.  Civ.  App.  429: 
I.ane  r.  Montreal  Tel.  Co.,  7  U.  C  C  P.  13. 

A  message  to  plaintiff  reading^  "  Ship  yoor 
hogs  at  once,  was  delayed  four  days,  in  con- 
sequence of  which  plaintiff  had  to  keep  bit 
hogs  four  days  longer  than  he  would  ban 
done,  thiia  incurring  expense  for  feedia^  etc. 
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would  have  realized  had  the  bargain  been  consummated. ' 

n«  Lon  Xoit  Ba  Aotul  and  SaUumtUl,  and  plaintiff  must,  in  all  such  cases, 
prove  it;  there  is  no  presumption  of  loss  or  damage  from  the  mere  fact  of 
negligence  on  the  part  of  the  company.*  And  there  can  be  no  recovery  for 
a  loss  of  profits  which  were  purely  speculative  or  conjectural,  particularly 
where  the  transaction  is  of  a  gambling  nature.  The  bargain  prevented  must 
have  been  free  from  such  a  taint,  and  the  profits  anticipated  from  it  must  have 
been  reasonably  certain  and  not  dependent  upon  the  hazards  or  chances  of 
business.' 

b.  Order  for  Goods  Not  Delivered.  —  When  the  telegraph  company 
wholly  fails  to  transmit  or  deliver  a  message  ordering  goods,  the  measure  of 
damages  is  the  difference  between  the  price  which  was  due  under  that  order 
and  that  which  the  plaintiff  was  or  would  be  obliged  to  pay  at  the  same  place 
in  order,  by  due  diligence,  after  knowing  of  the  company  s  failure,  to  purchase 
a  like  quality  and  quantity  of  goods ;  *  but  he  is  not  entitled  to  recover  profits 


and  had  to  sell  at  a  decreased  price.  He  was 
allowed  to  recover  the  difference  between  the 
market  value  of  the  hogs,  at  the  place  o£ 
delivery,  on  the  day  when  they  would  have 
been  delivered  had  the  messaee  been  promptly 
delivered,  and  the  market  value  on  the  day 
when  be  was  able  to  deliver  them,  together 
with  the  extra  ocpense  to  which  he  was  sub- 
jected. Manville  v.  Western  Union  Tel.  Co.. 
37  Iowa  214,  18  Am.  Rep.  8. 

Avoided  Expenia  Unst  Be  Dedaetad.  —  Western 
Union  Tel.  Co.  v.  Brown,  84  Tex.  54.  See  also 
Evans  V.  Western  Union  Tel,  Co.,  103  Iowa 
aig;  Western  Union  Tel.  Co.  v.  Williford,  a 
Tex.  Civ.  App.  574. 

1.  Western  Union  Tel.  Co.  v.  Lindley,  89  Ga. 
484;  Western  Union  Tel.  Co.  v.  EtdMuka,  100 
Ky.  591,  66  Am.  St.  Rep.  361 ;  Postal  TeL  Co. 
v.  Rhett,  (Miss.  1903)  33  So.  Rep.  41a,  (Misa. 
1904)  35  So.  Rep.  829;  Western  Union  Tel. 
Co.  V.  Wilhelm,  48  Neb.  910  (exchange  of 
lands)  ;  Walltngford  v.  Western  Union  Tel.  Co., 
53  S.  Car.  410;  Western  Union  Tel.  Co.  w. 
Morrison,  (Tex.  Civ.  App.  i8g6)  33  S.  W.  Rep. 
1025  (excha^e  of  lands), 

S.  FiaintiffHast  Prove  Loas.  —  Pennington  v. 
Western  Union  Tel.  Co.,  67  Iowa  631,  56  Am. 
Rep.  367,  8  Am.  &  Eng.  Corp.  Caa.  115  ;  Mickel- 
wait  V.  Western  Union  Tel.  Co.,  113  Iowa  177. 
Compare  Alexander  v.  Western  Union  Td.  Co., 
67  Miss.  386. 

The  sender  cannot  recover  of  the  company 
for  the  alleged  loss  of  a  bargain  caused  by  its 
failure  to  transmit  a  message  ordering  goods 
when  there  is  no  evidence  that  the  goods  could 
or  would  have  been  shipped  to  him  if  the  mes- 
sage had  been  promptly  sent  and  delivered. 
Meggett  v.  Western  Union  Tel.  Co.,  69  Miss. 
198;  Cahn  V.  Western  Union  Tel.  Co.,  46  Fed. 
Rep.  40,  afRrmed  (C.  C.  A.)  48  Fed.  Rep.  810. 
See  also  Levy  v.  Western  Union  Tel.  Co.,  35 
Mo.  App.  170, 

If  the  quantity  of  goods  to  be  sold  is  un- 
certain or  depends  upon  other  contingencies, 
there  can  be  no  recovery  of  profits.  Kioghome 
V.  Montreal  Tel.  Co.,  18  U.  C.  Q.  B.  60. 

In  Western  Union  Tel.  Co.  v.  Aubrey,  61 
Ark.  613,  a  telegram  to  plalntifiF  ofFerIng  to  buy 
cotton  of  him  named  a  price  of  7M  cents  per 
pound,  bnt  tiirongh  an  error  in  transmission  it 
read  8}^  cents.    Plaintiff  bought  cotton  witb 


which  to  fill  the  order  at  7^-  It  was  held  that 
he  waa  not  entitled  to  recover  damages,  having 
sustained  no  actual  loss.  But  eomparg  West- 
tern  Union  Td.  Co.  v.  Nagle,  11  Tex.  Civ.  App. 

539- 

3.  Profits  Knst  Kot  Be  Conjactoral  or  Spaeola- 
tlT*.  —  Western  Union  Tel.  Co.  v.  Hall,  IJ4 
U.  S.  444,  SI  Am.  ft  Eng.  Corp.  Caa.  211 ;  Cahn 
V.  Western  Union  Tel.  Co.,  46  Fed.  Rep.  40. 
aMrmed  (C.  C  A.)  48  Fed.  Rep.  810,  39  Am. 
&  Eng.  Corp.  Cas.  saa ;  Beaopre  v.  Pacific,  etc. 
Tel.  Co.,  21  Minn.  155;  Reynolds  v.  Western 
Union  Tel.  Co.,  81  Mo.  App.  223;  Kiley  v. 
Western  Union  Tel.  Co.,  39  Hun  (N.  Y.)  158; 
Cannon  v.  Western  Union  TeJ.  Co.,  100  N.  Car. 
300,  6  Am.  St.  Rep.  590,  21  Am.  &  Eng.  Corp. 
Cas.  IS4;  Reliance  Lumber  Co.  v.  Western 
Union  Tel.  Co.,  58  Tex.  395,  44  Am.  Rep.  620. 

4.  TaUwa  to  DeUvar  Tdagnm  Ordering  Goods 
—  Alabama.  —  Western  Union  Tel.  Co.  v.  Way, 
83  Ala.  54a. 

Colorado.  —  Western  Union  Tel.  Co.  v. 
Graham,  i  Colo.  230,  9  Am.  Rep.  136. 

Georgia.  —  See  Dodd  Grocery  Co.  v.  Postal 
Tel.  Cable  Co.,  .  112  Ga.  685. 

Illinois.  —  Western  Union  Td.  Co.  v.  Harris, 
19  IIL  App.  347. 

Iowa.  —  Turner  v.  Hawkeye,  etc.,  Td.  Co., 
41  Iowa  458,  ao  Am.  Rep.  605. 

Maine.  —  True  v.  International  Tel.  Co.,  60 
Me.  9,  II  Am.  Rep.  156. 

Massachusetts.  —  Squires  v.  Western  Union 
Tel.  Co.,  98  Mass.  232,  93  Am.  Dec.  157. 

New  York.  —  Mowry  v.  Western  Union  Tel. 
Co.,  51  Hun  (N.  Y.)  136. 

Pennsylvania.  —  U.  S.  Telegraph  Co.  v.  Wen- 
ger,  55  Pa.  St.  362,  93  Am.  Dec.  751.  ' 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  L«ionie,  83  Tex. 
323,  27  Am.  St.  Rep.  891 ;  Carver  v.  Western 
Union  Tel.  Co.,  (Tex.  Gv.  App.  1895)  31  S. 
W.  Rep.  432. 

lest  Opportunity  to  Buy  Baal  Estate.  —  Through 
the  negligence  of  the  company  in  failing  to  de- 
liver a  message,  the  plaintiff.  A.,  lost  the 
opportunity  to  buy  for  three  thousand  dollars 
land  worth  five  tfaousand  and  which  the>message 
instnicted  Itis  agent  to  buy  for  him.  It  was 
hdd  that  he  might  recover  the  difference, 
such  damages  not  being  remote  or  conjectural. 
It  appeared  also  that  another  person  had  sent 
a  message  instructing  the  same  agent  to  buy 


1067 


Volume  XXVII. 


Digitized  by 


Google 


which  he  expected  and  might  have  realized  from  a  re^sale  not  then  effected  or 
agreed  on.'  The  same  rule  obtains  when  there  was  a  mere  delay  in  delivery.* 
But  there  can  be  no  recovery  for  more  than  nominal  damages  for  the  failure 
to  deliver  a  message  ordering  goods  unless  the  plaintiff  proves  that,  had  the 
message  been  delivered,  his  addressee  would  have  filled  the  order." 

c.  Order  for  Goods  Erroneously  Transmitted.  —  Where  an  error 
in  transmission  causes  an  excess  of  goods  to  be  sent  to  a  purchaser,  the 
measure  of  damages  is  the  difference  between  the  market  value  of  the  excess 
at  the  place  of  shipment  and  that  at  the  place  to  which  they  were  shipped, 
together  with  the  expense  of  transportation.*  If  the  vendee  declines  to  re- 
ceive the  excess  of  goods  and  they  are  shipped  back  to  the  shipper,  he  may 
recover  the  transportation  charges  both  ways  and  the  depreciation  in  value  of 
the  goods,  if  any.*^  If  the  subject  of  the  sale  is  not  a  commodity,  but  stocks 
or  bonds  or  similar  securities,  the  measure  of  damages  is  the  increase  in  the 
loss,  if  any,  sustained  by  the  purchaser  in  consequence  of  the  error  in  trans- 
mission making  the  amount  purchased  larger,*  or,  when  there  is  a  profit  which 


the  aam«  property  for  him.  and  that  if  both 
messases  had  been  promptly  delivered,  the 
tatter  would  have  reached  the  agent  first  and  A 
would  not  have  secured  the  property.  It  was 
held,  however,  that  this  fact  afTorded  no  defense 
to  the  company.  Alexander  f.  Western  Union 
Tel.  Co.,  67  Miss.  386.  See  also  Western  Union 
Tel.  Co.  V.  Snow,  (Tex.  Civ.  App.  1903)  7^  S. 
W.  Rep.  250,  where  delay  in  delivery  of  s  mes- 
sage saying,  "Offer  on  cattle  accepted.  Come  on 
quick,"  caused  plaintiff  to  lose  the  opportunity 
to  close  a  trade  for  the  cattle. 

When  tha  Same  Ileuag*  Contains  Orders  Both 
to  Boy  and  to  Sell  and  is  not  delivered,  the 
losses  plaintiff  would  have  sustained  on  the  pur- 
chase order  must  be  deducted  from  the  profits 
he  would  have  made  on  the  sale  order  in  deter- 
mining the  measure  of  damages.  Western 
Union  Tel.  Co.  v.  Way,  83  Ala.  54a. 

1.  ^Moolativa  Profits.  —  Western  Union  Tel. 
Co.  v.  Fellncr,  58  Ark.  29,  41  Am.  St.  Rep.  81 ; 
Western  Union  Tel.  Co.  v.  Graham,  i  Colo. 
230,  9  Am.  Rep.  136;  Squire  v.  Western  Union 
Tel.  Co.,  98  Mass.  232,  93  Am,  Dec,  157;  Hib- 
bard  v.  Western  Union  Tel.  Co.,  33  Wis.  558, 
14  Am.  Rep.  775 ;  Western  Union  Tel.  Co.  v. 
Hall,  124  U.  S.  444*  31  Am.  ft  Eng.  Corp.  Cas. 
211.  See  also  Sanders  v.  Stuart,  i  C.  P.  D. 
336,  24  W.  R.  949,  17  Moak  288. 

A  different  rule  would  obtain,  it  seems,  if 
the  plaintiff  had  an  agreement  with  bis  seller 
for  a  definite  quantity  at  a  fixed  price,  and  act- 
ing on  the  assumption  that  his  message  would 
be  delivered,  had  re-sold  for  delivery  upon 
arrival  of  the  goods.  See  Western  Union  Tel. 
Co.  V.  Brown,  84  Tex.  54;  Walden  v.  Western 
Union  Tel.  Co.,  105  Ga.  275 ;  Western  Union 
Tel.  Co.  V.  Landis.  (Pa.  1888)  12  Atl.  Rep. 
467,  21  Am.  &  Eng.  Corp.  Cas.  206 ;  Postal  Tel. 
Co.  v.  Rhett,  (Miss.  1903)  33  So.  Rep.  412, 
(Miss.  1904)  3S  So.  Rep.  829.  Compare  West- 
em  Union  Tel.  Co.  v.  J.  A.  Kemp  Grocer  Co., 
(Tex.  Civ.  App.  1894)  28  S.  W.  Rep.  905; 
Western  Union  Tel.  Co.  »,  Thomas,  7  Tex.  Civ, 
App.  105,  holding  that  evidence  of  such  a  re- 
sale is  incompetent  unless  it  appears  that 
company  was  chargeable  with  notice  of  the 
fact. 

As  to  Speonlative  Dunagea  in  general  see 
the  title  Damages,  vol. '8,  p.  608  et  tgq. 


S.  BsUj  In  DeliTery.  —  Western  Union  Td 
Co.  V.  Carver,  15  Tex.  Civ.  App.  547;  Peartallr. 
Western  Union  Tel.  Co.,  124  N.  Y.  256,  21  Am. 
St.  Rep.  662,  35  .Am.  ft  Eng.  Corp.  Cas.  31, 
affirming  44  Hun  (N.  Y.)  532. 

S.  Meggett  V.  Western  Union  Tel.  Co.,  69 
Miss.  198.  See  also  Western  Union  Tel.  Co.  v. 
Bums,  (Tex.  Civ.  App.  1902)  70  S.  W.  Rep. 
784. 

4.  Error  In  Transmission  Cm  using  Tthiw  fi 
Ooods  to  Bo  Shipped.  —  Leonard  v.  New  York, 
etc..  Electro  Magnetic  Tel.  Co.,  41  N.  Y.  544, 
I  Am.  Rep.  446 ;  New  York,  etc..  Printing  TeL 
Co.  V.  Dryburg,  35  Pa.  St.  298,  78  Am.  Dec 
338.  See  also  Washington,  etc.  Tel.  Co.  r. 
Hobson,  IS  Gratt.  (Va.)  laa. 

If  tb*  Oeods  An  Periahablo  and  become  of  no 
value  before  they  can  be  disposed  of,  the 
measure  of  damages  is  the  market  value  at  the 
place  of  shipment  plus  the  cost  of  tranqiorta- 
tion.  Elsey  v.  Postal  Td.  Cable  Co.,  15  Da^ 
(N.  Y.)  58. 

While  It  la  the  Dnty  of  the  Party  to  Usa  Du 
Diligenoo  to  render  the  loss  as  slight  ai 
possible,  it  seems  tliat  he  is  not  bound  to  trans- 
port the  goods  to  a  more  favorable  place  of 
sale  than  that  at  which  they  faanicn  to  be. 
Leonard  v.  New  York,  etc..  TeL  Co.,  41  N.  Y. 
S44<  But  this  duty  would  depend  upon  tiie 
circumstances.  See  infra,  this  subd.  e,  Mttsage 
Announcing  Prices,  Etc. 

i.  Return  of  Oooda.  —  Bowen  v.  Lake  EiieTd. 
Co.,  (Ohio  1853)  I  Am.  L.  Reg.  685. 

8.  Washington,  etc.,  Tel.  Co.  v.  Hobson,  ij 
Gratt.  (Va.)  122,  explained  in  Western  Union 
Tel.  Co.  V.  Reyntdds,  77  Va.  173,  46  Am.  Rep. 
715. 

Thus,  where  an  order  to  a  broker  directs 
him  to  buy  "  five  Hudson  "  and  is  erroncoosly 
transmitted  "  buy  five  hundred,"  in  consequence 
of  which  the  broker  buys  five  hundred  shares  of 
another  stock  instead  of  five  hundred  Hudson 
('■  five  Hudson  "  meaning  five  hundred  shares  of 
the  latter  stock),  and  by  the  time  the  error  was 
discovered  the  price  of  Hudson  had  advaneed, 
plaintifT  may  recover  tlic  amount  of  the  advance 
up  to  the  time  he  discovered  the  error,  as  wcO 
as  the  amount  of  the  loss  on  the  other  stock. 
Rittenhouse  v.  Independent  Line  of  Td„  44  N. 
Y.  S63,  4  Am.  Rep.  673. 
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would  have  been  larger  but  for  the  error  in  transmission,  the  decrease  in  the 
profit  realized.^ 

If  tht  Error  In  Trumlulu  Gaum  fht  Ooodi  to  B«  lUfpod  to  Um  Wroag  Plww,  the 

measure  of  damages  for  which  the  company  is  liable  is  the  difference  between 
the  price  which  could  have  been  obtained  had  the  goods  gone  to  the  proper 
pllte  and  the  market  value  or  best  obtainable  price  at  the  point  to  which 
they  were  actually  sent.*  , 

Message  Directing  Plaintiff's  Agent  to  Sell  or  Purchase.— 
Where  a  message  directing  plaintiff's  agent  to  sell  certain  property  is  delayed 
and  the  price  of  the  property  declines  meanwhile,  the  company  is  responsible 
for  the  difference  between  the  price  actually  obtained,  due  diligence  being  used, 
and  that  which  would  have  been  obtained  had  there  been  no  delay  in  delivery.* 
If  a  Xenag*  Dlreetlng  Plalntiff'i  Agent  to  OloM  an  Option  to  Fnrohaie  is  delayed  so  that 
it  does  not  reach  the  agent  until  the  option  has  expired,  the  measure  of  dam- 
ages is  the  difference  between  the  price  fixed  by  the  option  and  the  market 
price  at  the  same  point  on  that  day,  and  if  the  latter  is  less  than  the  former 
there  can  be  no  recovery.  Subsequent  speculative  advances  in  the  market  can- 
not be  considered.^ 

e.  Message  Announcing  Prices  or  State  of  Market.  —  When  a 
message  announcing  prices,  sent  in  contemplation  of  a  trade,  is  erroneously 
transmitted,  the  party  injured  through  acting  upon  the  erroneous  message 
may  recover  the  amount  of  his  actual  loss  caused  by  the  decrease  in  the  price 
he  obtained  ^  or,  in  case  he  is  a  purchaser,  the  increase  in  price  he  is  obliged 
to  pay  in  consequence  of  the  error.*  If  the  message  is  directed  to  one  con- 
Where  a  telegram  to  plaintiffs  broker,  as 
delivered,  authorized  him  to  pay  a  higher  price 
for  certain  cotton  than  the  market  price  at  the 
time,  there  can  be  no  recovery  for  the  error  in 
transmission,  in  the  absence  of  evidence  that 
the  oitton  could  have  been  bought  at  a  lower 
price  or  that  it  was  not  worth  what  plaintifl 
paid  for  it.  Western  Union  Tel.  Co.  v.  Bell,  34 
Tex.  Civ.  App.  572. 

5.  BeUar  Obtaining  SoersaH  in  Frieo.— West- 
em  Union  Tel.  Co.  v.  Crawford,  110  Ala.  460; 
Western  Union  Tel.  Co.  c  Flint  River  Lumber 
Co.,  114  Ga.  576,  88  Am.  St.  Rep.  36;  Postal 
Tel.  Cable  Co.  v.  Scbaefer,  62  S.  W.  Rep.  11 19, 
23  Ky.  L.  Rep.  344;  Reed  v.  Western  Union 
Tel.  Co.,  135  Mo.  661,  58  Am.  St.  Rep.  609; 
Western  Union  Tel.  Co.  v.  Richman,  (Pa.  1887) 
8  Atl.  Rep.  171,  16  Am.  &  Eng.  Corp.  Cas.  263; 
Pepper  v.  Western  Union  Tel.  Co.,  87  Tenn. 
S54i  10  Am.  St.  Rep.  699,  as  Am.  &  Ei^-  Corp. 
Caa.  542.  See  also  Hollis  v.  Western  Union 
Tel.  Co.,  91  Ga.  801. 

If  plaintiff,  acting  on  a  telegram  altered  in 
transmission,  sells  shares  at  their  full  market 
value,  he  can*  recover  no  more  than  nominal 
damages,  even  though  he  may  have  to  pay  an 
advanced  price  a  few  days  later.  Hughes  v. 
Western  Union  Tel.  Co.,  1:4  N.  Car.  70,  14 
Am.  St.  Rep.  782. 

Where  the  party  sending  the  message  an- 
nouncing prices  was  under  no  obligation  to  Veep 
plaintifT  informed  as  to  prices  and  it  appears 
that  plaintiff  did  not  rely  on  him  for  such  in- 
formation, plaintiff  cannot  recover  on  the 
ground  that  he  sold  his  cotton  for  a  less  price 
than  he  might  have  obtained  had  the  message 
been  correctly  transmitted.  Frazer  v.  Western 
Union  Tel.  Co..  84  Ala.  497.  Compare  Garrett 
V.  Western  Union  Tel.  Co.,  83  Iowa  257. 

6.  Western  Union  Tel.  Co.  v,  Dnbois,  laS  HI 
248,  15  Am.  St  R^.  109. 


1.  In  Mart  v.  Western  Union  Tel.  Co.,  85 
Tenn.  529,  16  Am.  &  Eng.  Corp.  Cas.  243,  plain- 
tiff sent  a  message  ordering  his  broker  to  buy 
one  thousand  shares  of  a  certain  stock  but  the 
message  was  changed  in  transmission  to  "one 
hundred."  He  learned  of  the  error  the  day 
after  the  one  hundred  shares  were  purchased 
/or  him,  but  did  not  repeat  his  order  until  sev- 
eral days  later,  and  meanwhile  the  stock  ad- 
vanced in  price.  It  was  held  that  he  could  re- 
cover the  amount  of  the  advance  in  the  price 
of  nine  hundred  shares  up  to  the  time  he  be- 
came aware  of  the  error  but  not  for  advances 
occurring  thereafter. 

S.  Error  Causing  Goods  to  Be  Bhipp«d  to  Wrong 
Place.  —  Western  Union  Tel,  Co.  v.  Reid,  83 
Ga.  401 ;  Western  Union  Tel.  Co.  v.  Stevens, 
(T«x.  1891)  16  S.  W.  Rep.  1095- 

8.  Daugbtery  v.  American  Union  Tel.  Co.,  75 
Ala.  168,  51  Am.  Rep.  435,  s  Am.  &  Eng.  Corp. 
Cas.  203;  Hocker  v.  Western  Union  Tel.  Co., 
(Fla.  1903)  34  So.  Rep.  901 ;  Hadley  v.  Western 
Union  Tel.  Co.,  115  Ind.  191,  31  Am.  &  Eng. 
Corp.  Cas.  72 :  Western  Union  Tel.  Co.  v. 
Littlejohn,  72  Miss.  1025 ;  Western  Union  Tel, 
Co.  V.  Stevens,  (Tex.  1891)  16  S.  W.  Rep.  1095, 
Compare  Cahn  v.  Western  Union  Tel.  Co.,  (C. 
C.  A.)  48  Fed.  Rep.  810.  39  Am.  &  Eng.  Corp. 
Cas.  552.  aMrmina  46  Fed.  Rep.  40. 

Plaintiff  wired  his  agent  to  postpone  the  pur- 
chase of  hogs  until  a  certain  day.  There  was  a 
negligent  delay  in  delivery,  rendering  the  mes- 
sage ineffective,  and  it  was  held  that  the  measure 
of  damages  was  the  difference  in  the  cost  of  the 
hogs  on  the  day  the  agent  bought  and  that  on 
the  day  on  which  the  message  instructed  him  to 
buy.  Western  Union  Tel.  Co.  v.  North  Pack- 
ing, etc.,  Co.,  188  III.  366,  aMrming  89  III.  App. 
301. 

4.  Dinotleii  to  Close  Option.  —  Brewster  v. 
Weatero  Union  Tel.  Co.,  H  Ark.  537. 
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templating  a  shipment  of  live  stock  and  advises  htm  to  ship,  the  measure  of 
damages,  in  case  of  delay  or  nondelivery  in  consequence  of  which  the 
addressee  ships  to  a  less  advantageous  point,  is  the  difference  between  the 
market  prices  prevailing  at  the  two  places  at  the  time,  together  with  the 
increased  cost  of  transportation,  if  any.*  If  the  message  is  one  advismg 
the  addressee  not  to  ship,  and  through  a  delay  in  delivery  he  ships  and  thereby 
encounters  an  unfavorable  market,  the  measure  of  damages  is  the  difTerence 
between  the  value  of  the  stock  at  the  place  from  which  they  were  shipped 
and  the  price  actually  obtained  at  such  market,  together  with  the  cost  of 
transportation  and  the  increased  expense  incident  to  keeping  the  stock  at  the 
new  point.*  If  he  is  unable  to  sell  at  all  at  such  point,  he  not  only  may  but 
it  is  his  duty,  if  practicable,  to  ship  to  the  nearest  good  market  in  order  to 
reduce,  as  far  as  possible,  the  loss  to  him.' 

If  flw  KMMg«  Ii  Herer  DellTsrad  and  the  addressee  has  a  right,  under  the  cir- 
cumstances, to  believe  that  a  failure  to  receive  a  message  means  that  no 
change  in  the  market  has  occurred,  and  buys  accordingly  at  the  last  rates 
communicated  to  him,  the  measure  of  dam^es  is  the  excess  of  amount  which 
be  actually  paid  over  the  price  he  would  have  paid  had  the  message  been 
delivered.* 

U  the  Plaintiff  BaedTcd  from  Oik«r  Soumi  ttw  Btme  InfinmBtln  which  the  undelivered 

telegram,  for  the  nondelivery  of  which  he  claims  damages,  would  have  given 
him,  and  gets  such  information  before  he  takes  any  action,  he  has  no  cause  of 
action.* 

4.  Lou  of  Smployment  or  of  Profesiional  Fees.  —  Where  the  negligence  of  the 
telegraph  company  in  the  transmission  or  delivery  of  a  message  causes  the 
plaintiff  to  lose  a  situation  or  employment,  he  is  entitled  to  recover  the  actual 
damage  sustained  by  him  in  consequence  of  the  loss.    The  amount  of  the 

recovery  must,  of  course,  depend  upon  the  circumstances  involved,  the  char- 
acter of  the  employment,  its  probable  duration,  etc.*  The  same  right  of 
recovery  exists  where  a  contractor  loses,  through  the  negligence  of  the  com- 
pany, the  opportunity  to  secure  a  valuable  contract,  and  the  measure  of  dam- 
ages is  the  difference  between  the  compensation  the  contract  would  have 
c^led  for  and  the  sum  it  would  cost  to  fulfil  it.' 

1.  Xaiug*  AdTlitng  SUprntut  of  Uts  ttodL  —  PirM  of  In^ovmnt. —  Oa^  nominal  dam- 
Western  Union  Tel.  <U>.  v.  Collins,  45  Kan.  88 ;  ages  are  recoTerable  where  plaintiff  lost  merely 
Western  Union  Tel.  Co.  v.  Stevens,  (Tex.  1891J  the  opportunity  to  work  by  the  day  for  an  un- 
16  S.  W.  Rep.  1095.  See  also  Turner  v.  Hawk-  certain  period.  Merrill  v.  Western  Union  TeL 
eye  Tel.  Co.,  41  Iowa  458,  so  Am.  Rep.  605.  Co.,  78  Me.  97.    See  also  Western  Union  TeL 

5.  KMiace   AdTleiuff   Against  Shipmant.  —  Co.  v.  PaUotta,  81  Miss.  216. 

Western  Union  Tel.  Co.  v.  Linney,  (Tex.  Civ.  In  Mondon  v.  Western  Union  Tel.  Co^  96 

App.  1894)  38  S.  W.  Rep.  334;  Western  Union  Ga.  499,  the  plaintiff  had  a  letter  offering  him 

Tel.  Co.  V.  Woods,  56  Kan.  737.   See  also  West-  employment  at  a  stipulated  sum  per  month  but 

em  Union  Tel.  Co.  v.  Rdd,  83  Ga.  401.  apecifjring  nothing  as  to  its  duration.   In  conse- 

8.  Western  Union  Tel.  Co.  v.  Wooda,  56  Kan.  quence  of  the  company's  delay  in  delivering  his 

737.     Compare  Leonard  v.  New  York,  etc.,  reply  in  which  he  accepted  the  offer,  he  failed 

Electro  Magnetic  Jl'el.  Co.,  41  N-  Y.  544,  1  Am.  to  get  the  position.    It  was  held  that  he  could 

Rep.  446.  recover  the  stipulated  salary   for  one  month 

4.  Garrett  v.  Western  Union  Tel.  Co.,  9a  Iowa  only. 

449.  Oeneral  BOI0  in  Snoh  Caaea  is  that  the 

fi.  Reynolds  v.  Western  Union  TeL  Co.,  8t  plaintiff  mny  recover  the  difference  between  the 

Mo.  App.  333.  amount  of  the  salary  be  would  have  received 

6.  Loss  of  EmploymSDt,  Etc.  — Western  Union  and  the  amount  actually  earned  by  hini.  West- 
Tel.  Co.  V.  Hines,  96  Ga.  688,  51  Am.  St.  Hep.  em  Union  Tel.  Co.  v.  Valentine,  18  HI.  App.  57: 
159;  Western  Union  Tel.  Co.  v.  Fenton,  53  Ind.  Western  (Jnion  Tel.  Co.  v.  McKibben,  114  Ind. 
i;  Kemp  v.  Western  Union  Tel.  Co.,  38  Neb.  5".  a»  Am.  &  Eng.  Corp.  Cas.  133;  Mc- 
661,  26  Am.  St.  Rep.  363,  30  Am.  &  Eng.  Corp.  Gregor  f.  Western  Union  Tel.  Co..  85  Mo.  App. 
Cas.  607 ;  Wolfskehl  v.  Westem  Union  Tel.  Co.,  ?o8. 

46  Hun  (N.  Y.)   543.    See  also  Baldwin  v.  T.  Loss  of  Threshing  Coatraota,  —  Westem 

Western  Union  Tel.  Co.,  93  Ga.  692,  44  Am.  Union  Tel.  Co.  p.  Robinson,  (Tex.  Civ.  App. 

St.  Rep.  194.    Compare  Jacobs  f.  Postal  Tel.  1895)  29  S.  W.  Rep.  71;  Westem  Union  Td, 

?ible  Co.,  76  Mw-  378,  Co.  V.  Bow^,  84  T?x.  476- 
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W)wr«  a  ProfeMional  Kan  Lmm  a  7m  through  the  negligence  of  the  company 
which  he  would  otherwise  have  secured,  by  being  deprived  of  the  opportunity 
of  attending  a  patient  or  client  in  a  professional  capacity,  he  may  recover  the 
amount  of  the  fee  he  would  have  earned/  provided  it  is  made  to  appear  that 
the  company,  either  from  the  message  itself  or  from  other  sources,  knew  or 
ought  to  have  known  of  the  nature  or  importance  of  the  message.*  Within 
this  rule  would  come  the  claim  of  a  real-estate  agent  who  loses  the  commis- 
sions for  making  a  sale  of  real  estate  in  consequence  of  the  negligent  trans- 
mission of  a  telegram  whereby  a  sale  already  arranged  by  him  was  not 
consummated.* 

If  th*  FlaiatUr  ii  AItm^  nader  a  CoatnMt  «f  SnvlojaMut  of  such  a  character  as  would 
preclude  him  from  entering  into  a  contract  with  another,  he  cannot  recover 
damages  for  failure  to  secure  the  latter  contract  even  though  the  failure  was 
due  to  the  company's  negligence.* 

If  tlw  Emplormsnt  Is  CoqjMtwral  or  contingent  upon  other  circumstances,  so  that 
the  delivery  of  the  message  in  due  time  might  or  might  not  have  secured  the 
employment  for  plaintiff,  the  loss  of  the  employment  must  be  classed  as  spec- 
ulative damages  and  is  not  recoverable.* 

A.  LoHM  Whioh  Wght  Have  Been  Prerented — a.  In  General.  —  When  a 
party  sustains  a  loss  which  could  and  would  have  been  prevented  if  the  com- 
pany had  discharged  its  duty  with  reference  to  a  message,  he  is  entitled  to 
hold  the  company  responsible  for  it.*    But  in  all  such  cases  he  must  be  able 


I.  lam  of  rt»hiriOB>l  rMt.— Western  Union 
Tel.  Co.  V.  HcLanrin,  70  Misi.  a6  (attoraey't 

fee) ;  Fairley  v.  Western  Union  Tel.  Co.,  73 
Miss.  6  (loss  of  fee  to  physician).  See  also 
Mood  V.  Western  Union  Tel.  Co.,  40  S.  Car.' 
524- 

In  Western  Union  Tel.  Co.  v.  Longwill,  5  N. 
Mex.  308,  25  Am.  &  Eng.  Corp.  Cas.  565,  plain> 
tiff,  a  physician,  was  telegraphed  for  but  the 
message  was  delivered  too  late  to  enable  him  to 
respond  to  the  call.  There  was  proof  that  a 
reasonable  fee  for  the  operation  to  be  performed 
was  five  hundred  dollars  and  that  the  parties 
sending  the  message  were  solvent.  It  was  held 
that  the  case  was  within  the  rule  of  Griffin  v. 
Colver,  16  N.  Y.  489,  69  Am.  Dec.  718,  allowing 
damages  for  "  gains  prevented,"  and  that  plain- 
tiff could  recover  five  hundred  dollars  less  the 
amotint  he  earned  at  home  during  the  time  he 
would  have  been  aw^. 

Aa  Vttdtrtaiksr  to  whom  a  message  is  sent 
directing  him  to  meet  the  sender  at  the  train 
cannot  recover,  for  a  delay  in  delivery  of  the 
message  causing  him  to  fail  to  meet  the  train, 
the  amount  of  profit  he  might  have  made  out  of 
conducting  the  funeral  of  the  sender's  relative, 
had  he  received  the  message  in  time.  Such 
damages  are  too  speculative.  Gay  v.  Western 
Union  Td.  Co.,  81  Ga.  285.  la  Am.  St  Rep.  316. 

LoH  of  Bairard  for  Oai^nrlng  Orlaiiial.  —  In 
HcPeek  v.  Western  Union  Tel.  Co.,  107  Iowa 
356,  70  Am.  St.  Rep.  205,  a  message  sent  to 
plaintiff  saying  "  come  on  first  train  "  was  de- 
layed in  delivery.  Plaintiff  claimed  that  if  it 
had  been  promptly  delivered  he  would  have  re- 
sponded by  taking  the  first  train  and  would  have 
captured  a  criminal  for  whose  capture  a  reward 
was  to  be  given.  It  was  held  that  he  was  en- 
titled to  recover,  although  he  did  not  know  at 
the  time  that  a  reward  had  been  offered  hut 
merely  understood  that  one  would  be. 

8.  In  Western  Union  Tel.  Co.  v.  Clifton,  68 
Mm*  ^07,  a  par^      ^,  t«}«gT»pi)c4  ^  hl«  at- 


torney to  meet  him  there  to  arrange  an  assign- 
ment The  attorney  replied  that  he  would  come 
at  once,  but  this  latter  message  was  not  delivered, 
and  the  party  secured  a  local  attorney  and 
plaintiff  lost  the  expected  fee.  The  only  infor> 
mation  the  company  had  of  the  circumstances 
was  from  the  message  which  read,  "  Send  £ck- 
ford  on  first  train.  Am  here.  Answer,"  and  a 
r^ly  to  the  effect  that  £.  would  come  at  once. 
It  was  held  that  no  more  than  nominal  damages 
n-ere  recoverable.  See  Melson  v.  Westoft 
Union  Tel.  Co.,  73  Mo.  App.  1 1 1. 

3.  Lots  of  Commissions  on  Sale  of  Baalty.  — 
Western  Union  Tel.  Co.  v.  Fatman,  73  Ga.  285, 
54  Am.  Rep.  877 ;  Western  Union  Tel.  Co.  v. 
Cook.  54  Neb.  109. 

4.  Freeman  r.  Western  Union  Tel.  Co.,  93 
Ga.  S30. 

5.  Walser  v.  Western  Union  Tel.  Co.,  114 
N.  Car.  440. 

Failure  to  secure  a  position  aa  deputy  as- 
sessor is  not  a  ground  for  the  recovery  of 
more  than  nominal  damages  where  it  appears 
that  the  deputy  holds  only  at  the  pleasure  of 
the  officer  appointing  him.  Kenyon  v.  Western 
Union  Tel.  C^.,  100  Cal.  454. 

6.  liaMllty  tat  Losssi.  —  Bodkin  v.  Western 
Union  Tel.  Co.,  31  Fed.  Rep.  134,  21  Am.  & 
Eng.  Corp.  Cas.  302;  Western  Union  Tel.  Co. 
V.  McCormIck,  (Miss.  1900)  27  So.  Rep,  606; 
Wolfskehl  V.  Western  Union  Tel.  Co.,  46  Hon 
fN.  Y.)  342;  Wallingford  v.  Western  Union 
Tel.  Co..  60  S.  Car.  201  ;  Western  Union  Tel. 
Co.  V.  Shtunate,  2  Tex.  Civ.  App.  429. 

Where  a  message  directing  the  shipment  of 
cattle  was  delayed  so  that  the  agent  in  charge 
of  them  released  the  herd,  the  measure  of 
damages  is  th,e  cost  of  regathering  them  and 
the  depreciation  in  value  due  to  the  regather- 
ing. Pruett  V.  Western  Union  Tel.  Co.,  6  Tex. 
Civ.  App.  533;  Western  Union  Tel.  Co.  v. 
Pruett,  (Tex.  Civ.  App.  1896)  35  S.  W.  Rep. 
78.    (^gmfarf,  {is  to  first  element  of  dam^^, 
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to  show  that  the  loss  was  sustained  and  that  it  could  and  would  have  been 
prevented;^  and  therefore  when  the  action  is  for  a  failure  to  deliver  a  mes- 
sage summoning  a  physician  to  see  plaintiffs  wife,  the  plaintiflf  cannot  recover 
for  the  value  of  his  wife's  services  in  the  absence  of  proof  that  the  prompt  de- 
livery of  the  message  and  the  arrival  of  the  physician  would  have  saved  her  life.* 
b.  Messages  to  Creditors  Regarding  Failing  Debtors.  — Where  a 
creditor  or  his  representative  telegraphs  to  his  attorney  to  attach  the  property 
of  a  certain  debtor  and  through  the  company's  negligence  in  delaying  or  fail- 
ing to  transmit  the  message  the  property  is  attached  by  other  creditors  and 
plaintiff's  debt  is  thereby  lost,  the  company  is  responsible  in  damages  for  the 
amount  of  the  debt,  together  with  interest  thereon  to  the  date  of  the  trial  of 
the  action.'  So,  also,  where  the  company's  agent,  in  order  to  secure  himself 
and  others,  wilfully  withholds  a  message  to  a  branch  bank  announcing  the 
failure  of  its  principal  until  some  time  after  the  bank  has  opened,  the  com- 
pany is  liable  for  all  money  paid  out  by  the  bank  between  the  time  when  the 
message  should  have  been  delivered  and  the  time  when  it  was  actually  de- 
livered.* 


Western  Union  Tel.  Co.  v.  Williford,  (Tex. 
Civ.  App.  1894)  27  S.  W.  Rep.  700. 

The  deterioration  in  market  value,  and  not 
the  cost  of  restoring  cattle  to  their  former  con- 
dition, ia  the  measure  of  damages  where  there 
ia  a  shrinkage  in  weight  for  want  of  water, 
which  would  have  been  prevented  if  the  mes- 
sage in  question  had  been  delivered.  Mitchell 
V.  Western  Union  TeL  Co.,  t»  Tex.  Civ.  App. 
262. 

Plaintiff  Prevsntad  from  Stopplo;  Foreeloaare 

Sale.  —  Where  the  company's  negligence  pre- 
vents plaintiff  from  stopping  a  sale  of  his  prop- 
er^ tinder  foreclosure  be  is  not  bound,  in  order 
to  recover  damages,  to  show  that  be  has  been 
evicted  from  the  property ;  the  I9SS  of  his  title 
K  enough.  But  he  must  be  able  to  show  that 
bad  the  message  been  duly  delivered  he  would 
have  been  able  to  command  the  money  neces- 
sary to  stop  the  sale.  Western  Union  TeL  Co. 
V.  Hearne,  7  Tex.  Civ.  App.  67. 

1.  Proof  of  trnavoidabls  Iom.  —  Western 
Union  TeL  Co.  v.  Comwell,  z  Colo.  App,  491 ; 
Giddens  v.  Western  Union  TeL  Co.,  in  Ga. 
824;  Western  Union  Tel.  Co.  v.  Norton,  (Tex. 
Civ.  App.  1901)  6a  S.  W.  Rep.  1081 ;  Western 
Union  Tel.  Co.  v.  Patton,  (Tex.  Civ.  App.  1900) 
SS  S.  W.  Rep.  973:  Cutts  v.  Western  Union 
Tel.  Co.,  71  Wis.  46. 

S.  Western  Union  TeL  Co.  v.  Kendzora,  77 
Tex.  257. 

In  such  cases  it  is  usually  a  question  for  the 
jury  as  to  whether  the  patient  for  whom  the 
physician  was  called  was  injured  by  the  delay 
and  whether  the  result  would  have  been  dif- 
ferent had  he  arrived  promptly.  See  Brown  v. 
Western  Union  Tel.  Co.,  6  Utah  219. 

hm  of  OhUd's  86TTI081  bj  XarrUffS.  ^  The 
father  may  recover  the  valne  of  the  child's 
services  up  to  its  majority  where,  throu^  the 
negligence  of  the  company,  a  telegram  was 
delayed,  and,  in  consequence,  he  was  iin^le  to 
prevent  her  marriage.  Western  Union  Tel.  Co. 
r.  Procter.  6  Tex.  Civ.  App.  300. 

Foaeral  Expenses  TTnoeeessarlly  Inonrred.  —  In 
Western  Union  TeL  Co.  v.  Hines,  22  Tex.  Civ. 
App.  J15.  a  message  from  a  sister  to  a  brother 
reading  "  Mother  started  to-night "  was 
changed  in  transmission  to  "  Mother  died  to- 
night." It  was  bdd  tb>t  expense*  incurred  Iv 


the  brother  in  preparing  for  the  ftmeraL  indnd- 
ing  flowers  bought,  were  elements  of  damage. 

8.  Birsotlons  Isr  Collaetloii  <tf  Debts.  —  Pacific 
Postal  Td.  Cable  Co.  v.  Fldschiwr,  (C  C  A.) 
£6  Fed.  Rep.  899;  Parks  v.  Alta  Califoniia 
Tel.  Co.,  13  CaL  422,  73  Am.  Dec.  589;  Bier- 
haus  V.  Western  Union  Tel.  Co.,  8  Ind.  App. 
246 ;  Bryant  v.  American  Tel.  Co.,  t  Daly  (N. 
Y)  575;  Western  Union  TeL  Co.  v.  Sheffield. 
71  Tex.  570,  10  Am.  St.  Rep.  790.  See  also. 
H3  to  the  latter  point.  Western  Union  TeL  Co. 
V.  Wofford,  (Tex.  Civ.  App.  1897)  42  S.  W. 
Rep.  119. 

In  Hartstein  v.  Western  Union  Tel.  Co.,  89 
Wis.  531,  a  debtor  about  to  fail  wired  plain- 
tit{,  one  of  bis  creditors,  suggesting  that  be 
"  come  at  once."  Delivery  of  the  message  was 
negligently  delayed  for  four  days,  so  that  when 
plaintiff  arrived  all  of  his  debtor's  property 
had  been  attached  by  other  creditors.  If  tiK 
message  had  been  promptly  delivered  plaintiff 
would  have  been  able  to  arrive  on  the  scene 
two  days  before  those  attachments.  There  was 
no  proof,  however,  that  he  would  have  left  im- 
mediately if  he  had  gotten  the  telegram 
promptly,  or  that  his  debtor  wotUd  have  volun- 
tarily given  him  any  security  for  his  claim. 
It  was  held  that  damages  for  the  loss  of  the 
claim  were  too  remote  to  be  recovered.  See 
also  Manier  v.  Western  Union  TeL  Co.,  94 
-Tenn.  443. 

Law  Bolt  £oat  Thnmif  li  tUlni*  of  TruodHloi 

—  An  attorney  representing  the  plaintiff  in  s 
certiorari  proceeding  sent  a  message  over  the 
defendant's  line  containing  notice  of  the  hear- 
ing. Owing  to  defendant's  failure  to  deliver 
it  promptly  the  proceeding  was  dismissed  for 
want  of  notice,  and  the  attorney  thereupon 
paid  his  client  the  amount  involved  in  the  suit 
and  instituted  suit  to  recover  damages  of  the 
cominny.  It  was  held  that  he  coidd  not  re- 
cover in  the  absence  of  proof  that  he  woold 
have  succeeded  in  the  proceeding  had  the 
notice  been  promptly  delivered.  Western 
Union  TeL  Co.  v.  Bailey,  115  Ga.  725.  See  also 
Martin  v.  Sunset  Telephone,  etc.,  Co..  18  Wash, 
afio;  Western  Union  TeL  Co.  v.  Gidcomh, 
(Tex.  Civ.  App.  1S94)  28  S.  W,  Rep.  699- 

4.  Stiles  V.  Western  Union  Td.'  Co.,  (Aiis. 
18S7)  15  Pac,  Eep.  71a. 
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6.  Failure  to  Transmit  Money. —  When  the  company  undertakes  to  transmit 
money  by  telegraph  and  fails  to  do  so  or  is  guilty  of  unreasonable  delay  in 
transmitting  and  delivering  it,  the  measure  of  damages  is  merely  interest  on 
the  money  from  the  time  it  should  have  been  delivered  until  it  is  actually 
delivered,  together  with  the  cost  of  the  message.'  In  order  to  stop  interest 
in  such  a  case  there  must  be  a  tender  of  the  money  and  not  of  a  check 
merely^* 

7.  Kental  Angniah  —  a.  Recognized  in  Some  Jurisdictions —  (i)  In 
General.  —  Until  a  comparatively  recent  date,  it  was  a  recognized  rule  of  law 
that  mental  anguish  and  suffering  alone,  unaccompanied  by  actual  pecuniary 
damage  or  physical  injury,  was  not  a  ground  for  the  maintenance  of  an  action 
and  could  not  be  considered  as  an  element  of  damage*  even  though  the  negli- 
gence or  wrongful  act  of  the  defendaiit  as  a  proximate  cause  of  the  wrong  was 
estabhshed.'  Isolated  exceptions  to  the  rule  were  recognized  in  cases  of 
breach  of  promise  suits*  and  where  the  injury  was  wilful  and  malicious.  But 
the  courts  of  I'exas,  following  the  suggestion  of  a  text  writer,'  have  adopted 
and  steadily  adhered  to  the  rule  that  the  party  who  has  been  compelled  to 
undergo  mental  suffering  in  consequence  of  the  negUgence  of  a  telegraph 
company  in  the  transmission  or  delivery  of  a  message  may  recover  compensa- 
tory damages*  although  he  sustained  no  other  injury.'    And  this  view  has 


1.  Pailon  to  Tranimit  Xonoy.  —  Robinson  v. 
Western  Union  Tel.  Co.,  68  S.  W.  Rep.  656, 
24  Ky.  L.  Rep.  452;  Smith  v.  Western  Union 
Tel.  Co.,  150  Pa.  St.  561  (no  damages  for  in- 
jury to  credit).  Comport  Western  Union  Tel. 
Co.  V.  Burgess,  (Tex.  Civ.  App.  1900)  56  S.  W. 
Rep.  337,  (Tex.  Civ.  App.  igoi)  60  S.  W.  Rep. 
1023  (message  requesting  money). 

Damages  claimed  by  plaintiff  for  having  been 
put  out  of  his  house  and  thereby  injured  in 
his  reputation,  owing  to  the  delay  of  the 
company  in  transmitting  money  sent  to  him, 
are  too  remote  to  be  recoverable.  Staniell 
V.  Western  Union  Tel.  Co.,  107  Fed.  Rep. 
668. 

S.  Tender  to  Stop  XiLt«r«it.  —  Rotnoson  v. 
Western  Union  Tel.  Co.,  68  S.  W.  Rep.  656,  24 
Ky.  L.  Rep.  452.  See  generally  the  title  In- 
terest, vol.  16,  p.  1066  et  seq. 

Plaintiff,  having  purchased  some  cattle  at 
M.,  in  Colorado,  and  having  a  letter  of  credit 
from  a  Kansas  bank,  gave  a  draft  on  that  bank 
for  the  purchase  money.  The  Colorado  bank 
telegraphed  to  the  Kansas  bank  to  know  if  the 
draft  was  good.  This  message  was  not  deliv- 
ered until  two  days  later,  and  during  that  time 
the  cattle  had  to  be  detained  at  M,  in  a  stock 
yard,  where  they  lost  greatly  in  weight  owing 
to  bad  conditions.  It  was  held  by  the  Court 
of  Appeals  that  the  defendant's  delay  in  de- 
livering the  message  was  the  proximate  canae 
of  the  loss  in  weight,  and  that  a  recovery  for 
the  amount  represented  by  such  loss  might  be 
had.  But  this  holding  was  reversed  in  the 
Supreme  Court  on  the  ground  that  the  damages 
mentioned  were  too  remote.  Western  Union 
Tel.  Co.  V,  Simpson,  64  Kan.  309,  reversing 
ic  Kan.  App,  473. 

S.  Ponner  Bnle  as  to  Hental  AamUh.  — 
lynch  V.  Kni^t,  9  H.  L.  Cas.  577.  See  also 
fhe  titles  DaUaoes,  vol.  8,  p.  658;  Death  bt 
Wrongful  Act,  vol.  8,  p.  926. 

In  Alabama,  where  the  "  mental  anguish  doc- 
trine "  obtains,  the  original  rule  is  recognized. 
Thus  where  the  plaintiff  brought  an  action  ex 


delicto  against  the  telegraph  company,  seeking 
to  recover  solely  for  mental  anguish,  the  court 
said :  "  There  can  be  no  recovery  here  of 
nominal  dami^es  as  for  a  breach  of  contract  — 
to  which  we  have  held  that  damages  for  mental 
suffering  may  be  superadded  —  because  the 
complaint  is  not  upon  contract,  but  purely  in 
tort.  No  recovery  apart  from  damages  for 
mental  suffering,  in  other  words,  can  be  had 
upon  this  complaint,  and  therefore  no  recovery 
for  mental  suffering  can  be  had."  Blount  v. 
Western  Union  Tel.  Co.,  126  Ala.  105,  See 
also  Western  Union  Tel.  Co.  v.  Krichbatun,  134 
Ala.  535 ;  Western  Union  Tel.  Co.  v.  Bro«ker, 
(Ala.  T903)  35  So.  Rep.  469. 

4.  Exceptions  —  Breach  of  Promlss  of  Karrlage, 
—  See  the  title  Bksach  op  Promise  of  Mar- 
riage, vol.  4,  p.  883.  And  see  Western  Union 
Tel.  Co.  V.  Rogers,  68  Miss.  748,  24  Am.  St. 
Rep.  300. 

6.  Shear.  &  Redf.  on  Neg.  (4th  ed.),  9  605. 
The  cases  of  Phillips  v.  Hoyle,  4  Gray  (Mass.) 
568,  and  Roberts  v.  Graham,  6  Wall.  (U.  S.) 
578,  were  also  relied  on.  But  neither  the 
federal  courts  nor  those  of  Maasachusetts 
Recognize  the  Texas  doctrine  as  sound.  See 
infra,  this  subdivision,  b.  Doctrine  Denied. 

6.  Damages  Are  Compensatoir  and  Not  Poni- 
tive, —  In  several  cases  allowing  damages  for 
mental  angui^  it  was  expressly  held  that 
punitive  damages  were  not  recoverable,  there 
being  no  proof  of  malice  or  wilful  .wrong  on 
the  part  of  defendant.  Stuart  v.  Western 
Union  Tel.  Co.,  66  Tex.  580,  59  Am.  Rep.  633, 
13  Am.  &  Eng.  Corp.  Cas.  S9o;  Western  Union 
Tel.  Co.  V.  Berdine,  2  Tex.  Civ.  App.  517,  See 
Connell  v.  Western  Union  Tel.  Co.,  116  Mo. 
34.  38  Am.  St.  Rep.  575- 

7.  Bnle  in  Texas.  - —  So  Relle  v.  Western 
Union  Tel.  Co.,  55  Tex.  308,  40  Am.  Rep.  805 ; 
Gulf,  ete.,  R.  Co.  v.  Levy,  59  Tex.  543,  la  Am. 
&  Eng.  R.  Cas.  96;  Stnart  v.  Western  Union 
Tel.  Co.,  66  Tex.  580,  39  Am.  Rep.  623,  13  Am. 
&  Eng.  Corp.  Cas.  590 ;  Loper  v.  Western  Union 
Tel.  Co.,  70  Tex.  689,  zi  Am.  ft  Eng.  Corp. 
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been  adopted  to  a  greater  or  less  extent  in  a  number  of  other  states-^ 

(2)  Theory  of  Rule  Allowing  Such  Damages.  —  The  courts  proceed  on  the 
theory  that  by  virtue  of  the  company's  negligent  breach  of  the  contract  to 
which  the  plaintiff  was  a  party,  or  which  was  made  for  his  benefit,  or  by 

virtue  of  the  statutes  declaring  the  duties  and  liabilities  of  telegraph  com- 
panies,* the  plaintiff  has  a  cause  of  action,  and,  having  thus  secured  a  standing 
in  court,  he  is  entitled  to  recover  damages  for  alt  the  injury  suffered  by  him 
as  a  proximate  consequence  of  the  defendant's  wrongful  act.'    The  company 


Cas.  191 ;  Western  Union  Tel.  Co.  v.  Cooper, 
71  Tex.  507,  10  Am.  St.  Rep.  773,  aMrnud 
(Tex.  1892)  30  S.  W.  Rep.  47 ;  Western  Union 
Tel.  Co.  V.  Broesche,  73  Tex.  654,  13  Am.  St. 
R^.  843;  Western  Union  Tel.  Co.  r.  Brown, 
71  Tex.  723;  Western  Union  Tel.  Co.  v.  Simp- 
son, 73  Tex.  433 ;  Gulf,  etc.,  Tel.  Co.  v.  Rich- 
ardson, 79  Tex.  649 ;  Western  Union  Tel.  Co. 
V.  Nations,  82  Tex.  539,  27  Am.  St.  Rep.  914; 
Western  Union  TeL  Co.  v.  Rosentreler,  80 
Tex.  406,  35  Am.  &  Eng.  Corp.  Cas,  77 ;  West- 
em  Union  Tel.  Co.  v.  Beringer,  84  Tex.  38; 
Western  Union  Tel.  Co.  v.  Erwin,  (Tex.  1892) 
19  S.  W.  Rep.  1003;  Western  Union  Tel.  Co.  v. 
Linn,  87  Tex.  7,  47  Am.  St.  Rep.  58;  Western 
Union  Tel.  Co.  v.  Neel,  (Tex.  CiV.  App.  1894) 
25  S.  W.  Rep.  661 ;  Western  Union  Tel.  Co.  v. 
Carter,  2  Tex,  Ciy.  App.  624;  Western  Union 
Tel.  Co.  o.  Jobe,  6  Tex.  Civ.  App.  403 :  West- 
em  Union  Tel.  Co.  v.  Sweetman,  19  Tex.  Qv. 
App.  435 ;  Western  Union  Tel.  Co.  v.  May.  8 
Tex.  Civ.  App.  176;  Western  Union  Tel.  Co. 
V.  O'Keefe,  (Tex.  Civ.  App.  1895)  29  S.  W. 
Rep.  1 137;  Western  Union  Tel.  Co.  v.  Warren, 
(Tex.  Civ.  App.  1896)  36  S.  W.  Rep.  314; 
Western  Union  Tel.  Co.  v.  Kinsley,  8  Tex.  Civ. 
App,  527 ;  Western  Union  Tel.  Co.  v.  Smith, 
(Tex.  Gv.  App.  1895)  33  S.  W.  Rep.  742; 
Roac^  v.  Jones,  18  Tex.  Civ.  App,  331 ;  Jones 
V.  Roach.  31  Tex.  Civ.  App.  301 ;  Western 
Union  Tel.  Co.  v.  Seffel,  (Tex.  Civ.  App.  •1903) 
71  S.  W.  Rep.  616. 

I,  Damages  (or  Kental  Anguish  AUowsd  In 
Otlur  States — Alabama.  —  Western  Union  Tel. 
Co.  f.  Henderson,  89  Ala.  510,  18  Am.  St.  Rep. 
148,  30  Am.  &  Eng.  Corp  Cm.  615;  Western 
Union  TeL  Co.  v.  Wilson,  93  Ala.  32,  30  Am. 
ot.  Rep.  23;  Western  Union  TeL  Co.  v.  Cun- 
ningham, 99  Ala.  314;  Western  Union  Tel.  Co. 
V  Adair,  115  Ala.  441;  Western  Union  Tel. 
Co.  V.  McNair,  120  Ala.  99;  Western  Union 
Tel.  Co.  V.  Crocker,  135  Ala.  492. 

Iowa.  —  Mentzer  v.  Western  Union  Td.  Co., 
9,1  Iowa  752,  57  Am.  St.  Rep.  294. 

Kentucky.  —  Chapman  v.  Western  Union 
Tel.  Co.,  90  Ky.  265,  30  Am.  &  Qng.  Corp.  Cas. 
626;  Western  Union  Tel.  Co.  v.  Va^  deare. 
107  Ky.  464,  93  Am.  St  Rep.  366;  Western 
Union  Tel.  Co.  v.  Fisher,  107  Ky.  513;  Western 
Union  Tel.  Co.  v.  Mathews,  107  Ky.  663; 
Western  Union  Tel.  Co.  v.  Johnson,  107  Ky. 
63r;  Western  Union  Tel.  Co.  v.  Mcllvoy,  107 
Ky.  633 ;  Western  Union  Tel.  Co.  v.  Stero- 
bergen,  107  Ky.  469;  Western  Union  Tel.  Co. 
:'.  Crider,  107  Ky.  600;  Taliferro  v.  Western 
Union  Tel.  Co.,  54  S.  W.  Rep.  835,  si  Ky.  L. 
Rep.  1390;  Louisville,  etc.,  iC  Co.  v.  Hall;  68 
S.  W.  Rep.  433.  57  L.  R.  A.  771. 

Louisiana.  —  Graham  V.  Western  Union  Tel. 
Co.,  109  La.  1069. 

Sorth  Carolina.  —  Young  v.  Western  Union 


Tel.  Co.,  107  N.  Car.  370,  33  Am.  St.  Rep.  883. 
35  Am.  &  Eng.  Corp.  ^s.  fio ;  SberriU  v.  West- 
em  Union  Tel.  Co.,  116  N.  C^r.  655,  117  V 
Car.  352;  Lyne  f.  Western  Union  TeL  Co.,  123 
N.  Car.  129;  Cashion  v.  Western  Union  TeL 
Co.,  123  N.  Car.  267,  124  N.  Car.  459;  Dowdy 
V  Western  Union  Tel.  Co.,  124  N.  Car.  522; 
Darlington  v.  Western  Union  TeL  Co.,  127  N. 
Car.  448 ;  Kenoon  v.  Western  Union  Td.  Co, 
136  N.  Car.  232;  Landie  v.  Western  Union 
Tel.  Co.,  134  N.  Car.  528;  Meadows  v.  Western 
Union  Tel.  Co.,  13a  N.  Car.  40;  Bryan  o. 
Western  Union  Td.  Co.,  133  Car-  603.  See 
also  Havener  v.  Weitera  Union  TeL  Co.,  117 
N.  C^r.  540. 

South  Carolina. — Butler  v.  Western  Union  Tel. 
Co.,  62  S.  Car.  222,  89  Am.  St.  Rep.  893 ;  Marsh 
t'.  Western  Union  TeL  Co.,  65  S.  Car,  430.  See 
infra,  this  section,  c.  Rule  Declared  by  Statute. 

Tenntiste.  —  Wadsworth  v.  Western  Union 
Tel.  Co.,  86  Tenn.  695.  6  Am.  St.  Rep.  864.  ai 
Am.  &  Eng.  Corp.  Cas.  161 ;  Railroad  Co.  v. 
GrifKn,  92  Tenn.  694 ;  Western  Union  TeL  Co. 
V.  Robinson,  97  Tenn.  638 ;  Western  Union 
Tel.  Co.  V.  Frith,  105  Tenn.  167;  Gray  v. 
Western  Union  Tel.  Co.,  108  Tenn.  39,  91  Am. 
St.  Rep.  706. 

8.  Theory  of  Xental  Angniik  Soetrlae.— The 
strict  requirement  of  the  statute  was  the 
principal  ground  upon  which  the  right  to  re- 
cover such  damages  was  rested  in  Tennetsee. 
Wadsworth  v.  Western  Union  Tel.  Co..  86 
Tenn.  695,  6  Am.  St.  Rep.  864,  21  Am.  &  Eng. 
Corp.  Cas.  161. 

3.  Alabama.  —  Western  Union  TeL  Co.  v. 
Henderson,  89  Ala.  510,  18  Am.  St.  Rep.  14B, 

30  Am.  &  Eng.  Corp.  Cas.  623 ;  Western  Union 
Td.  Co.  V.  Wilson,  93  Ala.  3»>  30  Am.  St.  Rep. 
33.  There  can  be  no  recovery  (or  mental 
anguish  alone  when  the  actios  is  in  tort.  The 
action  must  be  upon  the  contract  and  thus  give 
the  plaintiff  a  right  to  nominal  damages  before 
proof  of  mental  anguish  is  competent.  Blonat 
V.  Western  Union  Tel.  Co.,  126  Ala.  105. 

Kentucky.  —  Chapman  v.  Western  Union  Td. 
Co.,  90  Ky.  365,  30  Am.  &  Eng.  Corp.  Cas.  638. 

Tennessee.  —  Wadsworth  v.  Westtm  Unioa 
Tel.  Co.,  86  Tenn.  695.  6  Am.  St  Rep.  864. 

31  Am.  &  Eng.  Corp.  Cas.  161. 
In  Chaimian  v.  Western  Union  TeL  Co.,  88 

Ga.  763,  30  Am.  St.  Rep.  183,  39  Am.  &  Eng. 
Corp.  Cas.  567,  the  court^  referring  to  the 
theory  stated  in  the  text  as  that  upon  whicb 
recovery  for  mental  anguish  alone  is  allowed, 
said :  "  To  speak  of  the  right  to  nominal 
damages  as  a  condition  for  giving  sobatsplisl 
damages,  is  a  palpable  contradiction.  To  give 
nominal  damages  necessarily  denies  any  ^rther 
recovery.  *  *  *  It  is  manifest  that  to  sUo» 
such  a  recovery  is,  in -real  substance,  an  effort 
to  i^otect  feeling  by  legal  remedy." 
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having  been  informed,  from  the  message  itself  or  from  extraneous  sources, 
that  a  negligent  transmission  or  delivery  will  probably  cause  mental  distress, 
damages  arising  from  such  a  cause  must  have  been  within  the  contemplation 
of  the  parties  when  the  contract  was  made.^ 

In  LnUiMft,  such  damages  are  allowed  in  view  of  the  peculiar  provisions  of 
the  civil  law  not  in  force  where  the  common  law  prevails.* 

(3)  Limitations  of  Rule.  —  The  recognition  of  the  right  to  recover  damages 
for  mental  sufTering  alone  has  led  to  such  an  abnormal  increase  in  the  number 
of  such  suits  and  to  the  assertion  of  so  many  unreasonable  claims  that  the 
courts  are  not  inclined  to  extend  its  operation.' 

Th«  IqluT  Snfltead  XaK  Ba  BmI,  not  imaginary,  and  not  the  result  of  a  too  sen- 
sitive or  excitable  mental  constitution  or  of  a  morbid  spirit  or  distorted 
imagination.* 

TlM  Suffering  Kut  Ba»lt  frnn  th«  Wrong  Couplalnad  of,  and  it  is  the  duty  of  the 
court  always,  when  properly  requested,  to  remind  the  jury  of  this  principle 
and  to  caution  them  that  the  plaintiffs  mental  anguish  occasioned  by  other 
and  independent  causes,  the  death  or  illness  of  a  relative,  cannot  be 
considered.' 

Tlw  Aagnlih  ud  Baffning  Xnit  Ba  That  of  FUiatlff  HXnMlf ;  the  recovery  cannot 
include  the  distress  or  mental  suffering  endured  by  the  plaintiff's  relative  on 
account  of  the  former's -absence.* 

A  Dlitinetion  Ii  lUde  between  anguish  caused  by  the  delay  or  non-delivery  of 
a  message  and  that  resulting  from  independent  causes  which  would  have  been 
relieved  had  the  company  been  prompt  in  the  discharge  of  its  duty.  There 
can  be  no  recovery  for  the  latter.' 

If  the  Fnmpt  DeUv«7  of  fho  XoMge  Wonld  Wot  E«n  ?r«TCBtid  tho  BnllMag,  the  fail- 
ure to  deliver  cannot  be  regarded  as  a  proximate  cause  of  the  damages  com- 


1.  Reese  v.  Western  Union  Tel.  Co.,  123  Ind. 
294;  So  Relle  v.  Western  Union  Tel.  Co.,  55 
Tex,  308,  40  Am.  Rep.  805. 

2.  Bole  in  Looiilana. —  Graham  v.  Weatem 
Union  Tel.  Co.,  109  La.  io6g. 

8.  Limitations  on  Sootriaa,  —  Robinson  v. 
Western  Union  Tel.  Co.,  68  S.  W.  Rep.  656, 
24  Ky.  \m  Rep.  453. 

"  While  reaffirmii^  the  doctrine,  we  must 
■gain  earnestly  cantion  juries  against  its 
abase."  Cashion  v.  Western  Union  Tel.  Co., 
123  N.  Car,  267,  124  N.  Car.  459. 

4.  SoffeHng  Kott  B«  Real.  —  McAlIin  v.  West- 
em  Union  Tel.  Co.,  70  Tex.  343,  31  Am.  &  Eng. 
Corp.  Cas.  195 ;  Morrison  v.  Western  Union 
Tel.  Co.,  24  Tex.  Civ.  App.  347. 

Xtn  Anxiety  resulting  from  plaintiffs  inability 
to  learn  what  he  seeks  to  know  of  his  relatives 
is  no  ground  for  recovery  of  damages.  Akard 
V.  Western  Union  Tel.  Co.,  Tex.  Qv.  App. 
1897)  44  S.  W,  Rep.  538. 

Hwe  Anger  and  BaMntment  felt  by  the  plain- 
tifl  toward  the  telegraph  company  on  account 
of  its  failing  to  deliver  a  deadi  m^sage  is  not 
such  mental  sufTering  as  will  justify  a  recovery 
of  damages.  Western  Union  Tel.  Co.  v.  Brfl, 
(Tex.  Civ.  App.  1901)  61  5.  W.  Rep.  94a. 

WoiTy  Over  the  Loss  of  a  Position  caused  by 
the  failure  of  the  company  to  deliver  a  message, 
even  though  plaintiff,  a  student,  testifies  that 
it  seriously  interferes  with  his  studies,  cannot 
be  considered  as  an  element  of  damage.  West- 
ern Union  Tel.  Co.  v.  Partlow,  30  Tex.  Civ. 
App.  599- 

6.  United  States.  —  Beasley  v.  Western  Union 
Tel.  Co.,  39  Fed.  Rep-  181. 


North  Carolina.  —  Rosser  v.  Western  Union 
Tel.  Co.,  130  N.  Car.  251 ;  Cashion  v.  Western 
Union  Tel.  Co.,  123  N.  Car.  267,  124  N.  Car. 
459. 

Tennessee.  —  Wadaworth  v.  Western  Union 
Tel.  Co.,  86  Tenn.  69S.  6  Am.  St.  Rep.  864, 
31  Am.  Sl  Eng.  Corp.  Cas.  i6i. 

Texas  —  So  Relle  v.  Western  Union  Tel.  Co., 
55  Tex.  308,  40  Am.  Rep.  80s ;  Gulf,  etc.,  R. 
Co.  V.  Levy,  59  Tex.  543,  46  Am.  Rep.  269,  la 
Am.  &  Eng.  R.  Cas.  96;  Western  Union  TeL 
Co.  V.  Wingate,  6  Tex.  Civ,  App.  394;  West- 
ern Union  Tel.  Co.  v.  Cooper,  71  Tex,  507,  10 
Am.  St.  Rep.  773 ;  Johnson  v.  Western  Union 
Tel.  Co.,  14  Tex.  Civ.  App.  536 ;  Western  Union 
Tel.  Co,  V.  Shumate,  2  Tex.  Civ.  App.  429 ; 
Western  Union  Tel.  Co.  v.  Warren,  (Tex.  Civ. 
App.  i8g6)  36  S.  W.  Rtp,  314;  Western  Union 
Tel.  Co.  V.  Stephens,  a  Tex,  Civ.  App.  129; 
Western  Union  Tel.  Co.  v.  Edmondson,  91 
Tex,  206,  66  Am.  St.  Rep.  873,  note.  Compare 
Western  Union  Tel.  Co.  v.  Smith,  88  Tex.  9. 

6.  Anguish  SnftlBred  by  PlalntUF.— Gulf,  etc., 
Tel,  Co.  V.  Richardson,  79  Tex.  649 ;  Westerti 
Union  Tel.  Co.  v.  Lovett,  24  Tex.  Civ,  App.  84. 

T.  from  ladopondoat  CansoB,  —  Spark- 

man  V.  Western  Union  Tel  Co.,  130  N.  Car. 
447;  McCarthy  v.  Western  Union  Tel.  Co., 
(Tex.  Civ.  App.  1900)  56  S.  W.  Rep.  568; 
Western  Union  Tel.  Co.  v.  Edmondson,  91  Tex. 
206,  66  Am.  St.  Rep.  873,  note;  Western  Union 
Tel.  Co.  V.  Bass,  aS  Tex.  Civ.  App.  418;  West- 
em  Union  Tel.  Co,  v.  Parks,  (Tex.  Civ.  App. 
1894)  25  S.  W.  Rep.  813. 

In  Rowell  v.  Western  Union  Tel.  Co.,  75 
Tex.  26,  plaintiff  and  his  wife  had  received 
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plained  of  and  there  can  be  no  recovery.^  It  is  therefore  incumbent  upon  a 
plaintiff  who  claims  dam^es  because  of  being  kept  from  his  father's  death-bed 
to  show  that  he  could  and  would  have  reached  his  father  before  death  had  the 
message  been  delivered  promptly.* 

If  tke  Angniik  ApUm  from  Boiug  Kept  from  fho  Fviwral  of  a  BoUtlTO,  the  plaintiff  can- 
not evade  the  operation  of  the  rule  just  stated  by  showing  that  if  he  had 
received  the  message  promptly  he  would  have  replied  and  secured  a  postpone- 
ment of  the  funeral  so  as  to  give  him  time  to  be  present.  From  causes  for 
which  the  company  would  not  be  responsible,  his  reply  might  not  reach  its 
destination,  and  if  it  reached  there  it  might  fail  to  accomplish  the  purpose 
intended.' 

Tallnro  or  Dtlay  in  TruBmitting  Honor  Ordor.  — ^The  mental  anguish  of  a  party 
expecting  a  remittance  of  money  by  mail,  caused  by  the  company's  negligent 
failure  or  delay,  cannot  be  made  a  basis  for  the  recovery  of  damages.'* 

(4)  Objections  to  Doctrine.  —  The  rule  allowing  mental  anguish  alone  to 
constitute  a  basis  for  the  recovery  of  damages  has  its  practical  as  well  as  its 
legal  objections.  It  is  an  innovation  upon  long-established  principles,'  and 
its  recognition  has,  in  one  jurisdiction  at  least,  produced  such  a  flood  of  litiga- 
tion that  refinements  and  distinctions  of  the  most  unsubstantial  character  have 
been  necessary  to  prevent  its  application  to  unjust  cases.*  The  damages  sought 
and  allowed  are  essentially  speculative  and  of  a  character  not  measurable  1^ 
accepted  legal  standards.^ 


iofonnation  of  dangerous  illness  of  the  wife's 
mother.  Subsequently,  a  dispatch  was  sent 
informing  them  of  her  improved  condition,  but 
the  company  failed  to  deliver  it.  The  court 
held  that  there  could  be  no  recovery  for  the 
mental  anguish  suffered  by  the  plaintiff  and  his 
wife  which  a  delivery  of  the  message  would 
have  relieved.  Compare  Western  Union  Tel. 
Co.  V.  Womack.  9  Tex.  Civ.  App.  607. 

1.  Western  Union  Tel.  Co.  v.  Andrews,  78 
Tex.  305 ;  Western  Union  Tel.  Co.  v,  Hendricks, 
a6  Tex.  Civ.  App.  366.  Compare  Phillips  v. 
Western  Union  Tel.  Co..  (Tex,  Civ.  App.  1902) 
69  S.  W.  Rep.  997 ;  Western  Union  Tel.  Co.  v. 
Cooper,  71  Tex.  507,  10  Am.  St.  Rep.  772. 

9.  Cumberland  Telephone  Co.  v.  Brown,  104 
Tenn.  56,  78  Am.  St  Rep.  906;  Western 
Union  Tel.  Co.  v.  Smith,  88  Tex.  9;  Western 
Union  Tel.  Co.  v.  Housewrlght,  5  Tex.  Civ. 
App.  r.  See  also  Western  Union  Tel.  Co.  v. 
Eskridge,  7  Ind.  App,  208 ;  Western  Union  Tel. 
Co,  V.  Smith,  (Tex.  Civ.  App,  1894)  30  S.  W. 
Rep-  937;  Western  Union  Tel.  Co,  v.  Drake, 
14  Tex,  Civ.  App,  601;  Western  Union  Tel. 
Co,  V.  Johnson,  j6  Tex.  Gv.  App.  546;  West- 
em  Union  Tel.  Co.  v.  Waller,  (Tex.  Civ.  A^. 
1898)  47  S.  W.  Rep.  396;  Western  Union  TeL 
Co.  V.  Norris,  25  Tex.  Civ.  App.  43. 

Whether  or  not  the  plaintiff  could  and  would 
have  gone  to  her  relative  had  she  received  the 
messaj^e  promptly  is  a  question  for  the  jury, 
even  though  she  testifies  that  she  could  and 
would  have  done  so.  Western  Union  Tel.  Co. 
r.  May,  8  Tex.  Civ.  App,  176.  See  also  Evans 
V.  Western  Union  Tel.  Co.,  (Tex.  Civ.  App. 
1900)  56  S.  W.  Rep.  609. 

S.  Provsnting  Attondanco  at  Puneral.  —  West- 
ern Union  Tel.  Co.  v.  Stone,  (Tex.  Civ.  App. 
1894)  27  S.  W.  Rep.  144;  Western  Union  Tel. 
Co.  f.  Linn,  87  Tex,  7,  47  Am.  St.  Rep.  58; 
Western  Union  Tel.  Co.  v.  Motley,  87  Tex.  38, 
reversing  (Tex.  Civ.  App.  1894)  '7  S.  W.  Rep. 


51.  Compare  Western  Union  TeL  Co.  v.  Van 
Way,  (Tex.  Civ.  App.  1899)  54  S.  W.  Rep. 
414;  Western  Union  Tel.  Co.  v.  Carter,  (Tex. 
Civ.  App.  189a)  ao  S.  W.  Rep.  834;  Western 
Union  TeL  Co.  t>.  Parsons,  7a  S.  W.  Rep.  800, 
34  Ky.  L.  Rep.  aoo8. 

4.  IMftT  In  Txaauinitttiig  Xonaj. — Rt^nton  v. 
Western  Union  TeL  Co.,  68  S.  W.  Repl.656,  24 
Ky.  L.  Rep.  452;  De  Voegler  v.  Western  Uoion 
Tel.  Co.,  10  Tex.  Civ.  App.  239;  Ricketts  v. 
Western  Union  Tel.  Co.,  10  Tex.  Civ.  App.  2*6, 
See  supra,  this  section,  6.  Foiture  to  Tratutmit 
Money. 

0.  Otyeetioni  to  Dootrioe.  —  See  Robiason  v. 
Western  Union  TeL  Co.,  68  S.  W.  Rep.  6sfi,  m 
Ky.  L.  Rep.  452. 

"It  is  somewhat  remarkable  tha^  althoo^ 
telegraphy  has  now  been  in  use  for  over  fifty 
years,  it  has  never  seemed  to  occur  to  any  court 
or,  so  far  as  we  can  discover,  to  any  lawyer, 
that  damages  were  recoverable  for  mental  suf- 
fering remltiiig  from  neglect  to  transmit  or  de- 
liver a  telegram  until  it  was  so  held  in  t88i  by 
the  Supreme  Court  of  Texas."  Francis  v.  West- 
em  Union  TeL  Co.,  s9  Minn.  252. 

8.  McAllen  v.  Western  Union  TeL  Co.,  70 
Tex.  243,  21  Am.  &  Eng.  Corp.  Cas.  195. 

In  Western  Union  Tel.  Co.  v.  Rogers,  68  Miss. 
748,  24  Am.  St.  Rep.  300,  the  court,  by  Cooper. 
J.,  reviewing  the  case  of  Rowell  r.  Western 
Union  Tel.  Co.,  75  Tex.  a6,  where  it  was  hdd 
that  damages  were  not  recoverable  for  mental 
anguish  which  a  delivery  of  the  telegram  would 
have  relieved,  said :  "  The  distinetton  drawn  hy 
the  court  is  so  unsubstantial  that  it  was  evi- 
dently resorted  to  for  the  purpose  of  obstruct- 
ing the  tide  of  intolerable  litigation  (lowing  from 
previous  decisions,"  See  also  the  dissentiup 
opinion  of  Lawton,  J.,  in  Wadswortb  p.  Western 
Union  Td.  Co.,  86  Tenn.  69s.  6  Am.  St.  Rep, 
864. 

T.  Western  Union  Tel.  Co.  v.  Wood,  (C  C 
A.  57  Fed.  Rep.  471. 
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(5)  Evidence  of  Mental  Suffering.  —  The  behavior  of  the  party  affected  and 
his  natural  expressions  at  the  time  tending  to  indicate  his  mental  state  are 
competent  to  show  his  mental  sufTcring.^  When  the  action  is  to  recover  for 
the  anguish  suffered  by  the  plaintiff  in  being  kept  from  the  bedside  of  his  dying 
mother,  it  is  competent  to  prove  that  he  was  her  favorite  son.'  But  it  is  not 
competent,  for  the  purpose  of  showing  how  plaintiff's  suffering  was  aggravated, 
to  prove  that  his  relative,  when  dying,  made  repeated  requests  for  him,  and 
that  these  requests  were  afterward  communicated  to  the  plaintiff.' 

Whan  ttokun  Baralti.  —  If  the  plaintiff  is  entitled,  in  the  jurisdiction  in  which 
he  sues,  to  recover  for  mental  anguish,  he  may  show  that,  as  a  result  of  such 
anguish,  he  became  ill  and  was  forced  to  take  to  his  bed,  call  in  a  physician, 
and  buy  medicines.*  But  there  can  be  no  recovery  for  "physical  suffering" 
resulting  from  plaintiff's  being  kept  from  his  relative's  funeral,  in  the  absence 
of  specific  proof  of  such  suffering  as  a  result  of  the  deprivation.* 

As  Teadlng  to  DUproTo  the  Taet  of  Xental  Buffering,,  the  defendant  may  show  that 
the  plaintiff,  who  sues  on  account  of  the  delay  in  delivering  a  telegram  calling 
him  to  see  his  sick  daughter,  had  abandoned  his  family  and  was  living  apart 
from  them.* 

(6)  Relationship  of  Parties  Material. —  In  cases  where  the  message  is  one 
announcing  the  illness  or  death  or  the  time  of  the  burial  of  a  near  blood 
relation  of  the  plaintiff,  the  latter's  mental  anguish  will  be  presumed  when, 
through  the  fault  of  the  defendant  company,  he  is  prevented  from  being  at 
the  bedside  or  funeral  of  his  relative,, and  it  is  not  necessary  to  make  proof  of 
it,'  though  the  plaintiff  may  prove  facts  tending  to  aggravate  the  damages.** 

Bnt  Vkm  tlw  Futtoi  An  Bekted  by  Afinl^  Keroly,  the  law  does  not  presume  any 
mental  suffering,  and  in  such  cases  plaintiff  must  prove  it  affirmatively.* 
Indeed,  the  better  rule  seems  to  be  that  the  right  to  recover  damages  for 
mental  anguish  should  be  confined  to  cases  in  which  the  affected  parties  are 

Such  damages  "open  into  a  field  without  of  one  of  them.    Western  Union  Tel.  Co.  v. 

boundaries,  and  there  is  no  principle  by  which  Crocker,  135  Ala.  492. 

the  court  can  limit  the  amount  of  damages.  7.  Xental  Snfferiag  Preaamed  Whsre  Blood 

Mere  logic  will  not  dispose  of  a  queation  of  this  Balittiouldp  ZxliU.  —  Western  Union  Tel.  Co. 

character."    Connelly  v.  Western  Union  Tel.  v.  Coffin,  88  Tex.  94;  Western  Union  Tel.  Co. 

Co.,  ioo  Va.  51,  93  Am.  St.  Rep.  919,  quoHug  v.  Randies,  (Tex.  Civ.  App.  1896)  34  S.  W. 

concurring  opinion  of  Canty,  J.,  in  Francis  v.  Rep.  447;  Western  Union  Tel,  Co.  v.  Porter, 

Western  Union  Tel.  Co.,  58  Minn.  352-  (Tex.  Civ.  App.   1894)   z6  S.  W.  Rep.  866; 

1.  Behavior  of  Plaintiff  as  iDdlcating  His  Soffer-  Western  Union  Tel.  Co.  v.  McLeod,  (Tex.  Civ. 

iax,  —  Western  Union  Tel.  Co.  f.  Henderson,  8g  App.  1893)  22  S.  W.  Rep.  988;  Western  Union 

Ala.  510,  18  Am.  St.  Rep.  148.  30  Am,  &  Eng.  Tel.  Co.  v.  Thompson,  18  Tex.  Civ.  App.  609; 

Corp.  Caa.  615;  Western  Union  Tel,  Co.  v.  Western  Union  Tel.  Co. t/,  Crocker,  135  Ala.  492. 

Carter,  (Tex.  Civ.  App.  iSg^)  20  S.  W.  Rep.  8.  S^ee  supra,  this  aection,  5.  Evidence  of 

834;  Hentyer  v.  Western  Union  Tel.  Co.,  93  Mental  Anguish. 

Iowa  753,  57  Am.  St.  Rep.  294.   Compare  West-  9.  Ho  Krwomptlon  of  Xontal  BnflMnp  In  Gaios 

em  Union  Tel.  Co.  v.  McLeod,  (Tex.  Ciy.  App.  of  Affinity.  —  Caahion  v.  Western  Union  Tel. 

1893)  22  S.  W.  Rep.  988;  Western  Union  Tel.  Co.,  123  N.  Car.  267;  Bennett  v.  Western  Union 

Co.  p.  Adams,  75  Tex.  535,  16  Am.  St.  Rep.  920.  Tel.  Co.,  128  N.  Car.  103;  Western  Union  Tel. 

5.  Western  Union  Tel.  Co.  v.  Lydon,  82  Tex.  Co.  v.  Coffin,  88  Tex.  94  (brother-in-law) ; 
364.  Western  Union  Tel.  Co.  v.  Carter,  (Tex.  Civ. 

8.  Western  Union  Tel.  Co.  v.  Stiles,  89  Tex.  App.  1892)  20  S.  W.  Rep.  834:  Western  Union 

312.     Compare  Western  Union  Tel.   Co.  v.  Tel.  Co.  v.  McMillan,  (Tex.  Civ.  App.  1S95)  30 

Evans,  i  Tex.  Ov.  App.  297.  S.  W.  Rep.  298  (sister-in-law) ;  Western  Union 

4.  ntkeew  Bonlttairfrom  Mntal  Anfrnlih.  —  Tel.  Co.  v.  Garrett,  (Tex.  Civ.  App.  1896)  34 

Simmons  v.  Western  Union  Tel.  Co.,  63  S.  Car.  S.  W.  Rep.  649  (stepson) ;  Western  Union  Tel. 

425:  Western  Union  Tel.  Co.  v.  Sweetman,  19  Co.  v.  Gibson,  (Tex.  Civ.  App.  1896)  39  S.  W. 

Tex.  Civ.  App.  435,  Rep.   198  (son-in-law).     See  also  Johnson  v. 

8.  Western  Union  Tel.  Co.  v.  Thompaon,  18  Western  Union  Tel,  Co.,  14  Tex.  Civ.  App.  536. 

Tex.  Civ.  App.  609.  The  relation  between  plaintiff  and  her  hus- 

6,  Western  Union  Tel.  Co.'  v.  Terrell,  10  band's  uncle  may  be  sufficient  to  warrant  a  re- 
Tex.  Civ.  App.  60.  covery  by  her  for  damages  suffered  by  her 

The  Vamber  of  PlalntllTs  GnndehiTdren  or  because  of  his  absence  at  the  death  of  her  htts- 

the  fact  that  thqr  were  widely  scattered  cannot  hand,  bis  relations  with  her  being  shown  to 

be  ^wn  br  the  defendant  in  an  action  by  her  have  been  peculiarly  affectionate.    Briglit  v. 

to  TMOrer  for  being  kept  from  the  death-bed  Weatem  Union  Tel.  Co.,  13a  N.  Car.  317. 
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of  close  degrees  of  blood  relationship,  and  that  no  recovery  at  all  may  be  had 
where  there  is  merely  a  relationship  by  affinity.' 

(7)  Character  of  Messages  Giving  Rise  to  Mental  Anguish. — These  messages 
in  the  great  majority  of  cases  are  those  which  announce  the  illness  or  death 
of  a  relative  and  are  intended  to  enable  the  addressee  to  attend  the  bed- 
side, death,  or  funeral  or  are  inquiries  which  would  develop  such  informa- 
tion.* The  rule  allowing  a  recovery  of  damages  for  mental  suffering  has  been 
extended,  however,  to  cases  where  the  message  was  one  of  information  merely 
and  not  calculated  or  intended  to  affect  the  movements  of  the  addressee.' 

(8)  Action  to  Recover  for  Mental  Anguish  Does  Not  Survive. —  Such  an  action 
is  one  for  '*an  injury  to  the  person'  within  the  rule  that  actions  for  such 
injuries  do  not  survive,  and  the  right  of  action  dies  with  the  person  injured.* 

(9)  Limitation  of  Actions. — Actions  against  telegraph  companies  to  recover 
damages  for  mental  suffering  caused  by  error  or  delay  in  the  transmission  or 
delivery  of  messages  are  "  actions  for  injuries  to  the  person  "  within  the  mean- 
ing of  the  statutes  of  limitation.* 

b.  Doctrine  Denied.  —  The  rule  more  consistent  with  recognized  prin- 
ciples and  supported  by  the  weight  of  authority  is  that  mental  suffering  alone, 
unaccompanied  with  other  loss  or  injury,  will  not  sustain  an  action  and  cannot 
be  considered  as  an  element  of  damage.  Anxiety  of  mind  and  mental  torture 
are  too  refined  and  too  vague  in  -their  nature  to  be  a  proper  subject  for 
pecuniary  compensation  in  damages  except  where,  as  in  cases  of  physical  in* 
jury,  they  are  so  inseparably  connected  with  the  physical  pain  that  they  can 
not  be  distinguished  from  it.* 


1.  SeoOTor;  Conflnect  to  Cum  Whsre  Clofs  B«* 
lationihip  by  Blood  £xi:ti. —  Western  Union  Tel. 
Co.  V.  Ayers,  131  Ala.  391;  Robinson  v.  West- 
ern Union  Tel.  Co.,  68  S.  W.  Rep.  656,  34  Ky. 
L,  Rep.  452.  See  also  Western  Union  TeL  Co. 
V.  Steenbergen,  107  Ky.  469;  Morrow  V.  West- 
ern Union  Tel.  Co.,  107  Ky.  517;  Davidson  v. 
Western  Union  Tel.  Co.,  (Ky.  1900)  S4  S.  W. 
Rep.  830. 

2.  Uharaoter  of  Xesssge.  —  Western  Union 
Tel.  Co.  V.  Mcllvoy,  107  Ky.  633 ;  Western 
Union  Tel.  Co.  v.  Hale,  11  Tex.  Civ.  App.  79. 

3.  IbHagaMwalyOiTingliifbonnfttloii.— West- 
ern Union  Tel(  Co.  v.  Odom,  31  Tex.  Qv.  Ar). 
537 ;  Western  Unioo  Tel.  Co.  v.  Hines,  32  Tex. 
Civ.  App.  315. 

Plaintiff  Frovented  from  Stoiqiing  Xarriag*.  — 
Where  a  father  would  have  been  able  to  pre- 
vent the  marriage  of  his  daughter  had  the  mes- 
sage been  promptly  delivered,  he  may  prove,  as 
an  element  of  damages,  his  mental  suffering  re- 
sulting from  the  marriage  being  undesirable. 
But  he  cannot  recover  for  the  mental  suffering 
of  his  wife  unless  it  appears  that  the  company 
knew  of  his  having  a  wife.  Western  Union 
Tel.  Co.  V.  Procter,  6  Tex.  Civ.  App,  300, 

4.  Action  Does  Hot  Sorvlvfl,  —  Morton  v. 
Western  Union  Tel.  Co.,  130  N.  Car.  299;  Fitz- 
gerald V.  Western  Union  TeL  Co.,  15  Tex.  Cjv. 
App.  143. 

5.  Kelly  v.  Western  Union  Tel.  Co.,  17  Tex. 
Civ.  App.  344;  Martin  v.  Western  Union  Tel. 
Co.,  6  Tex.  Civ.  App.  619.  See  the  title  Lihi- 
TATioN  OP  Actions,  vol.  19,  p.  136. 

6.  Damages  for  Mental  Angnish  Denied  — 
United  Slates.  —  Chase  v.  Western  Union  Tel. 
Co.,  44  Fed.  Rep.  554:  Crawson  v.  Western 
Union  Tel.  Co..  47  Fed.  Rep.  544:  Kester  v. 
Wpstern  Union  Tel.  Co..  55  Fed.  Rep.  603 ; 
Tyler  v.  Western  Union  Tel.  Co.,  54  Fed.  Rep. 
034 ;  Gafaan  v.  Western  Union  Tel.  Co.,  59  Fed. 


Rep.  433 ;  Stansell  v.  Western  Union  Tel.  Co., 
107  Fed.  Rep.  668;  McBride  v.  Sunset  Tde- 
phone  Co.,  96  Fed.  Rep.  81 ;  Western  Union 
Tel.  Co.  V.  Wood,  (C.  C.  A.)  57  Fed.  Rep.  471: 
Wilcox  V.  Richmond,  etc.,  R.  Co.,  (C  C  A.> 
S3  Fed.  Rep.  264:  Western  Union  TeL  Co.  r. 
SIdar,  (C  C.  A.)  126  Fed.  Rep.  295.  Compare 
Beasley  v.  Western  Union  Tel.  Co.,  39  Fed. 
Rep.  i8[. 

Arkansas.  —  Peay  v.  Western  Union  Tel.  Co., 
64  Ark.  538- 

Dakota.  —  Russell  v.  Western  Union  Tel.  Co., 
3  315,  s  Am.  &  Eng.  Corp.  Caa.  318. 

Florida.  —  International  Ocean  Tel.  Co.  v. 
Saunders,  32  Fla.  434. 

Georgia.  —  Chapman  v.  Western  Union  Td. 
Co.,  88  Ga.  763,  30  Am.  St.  Rep.  183,  39  Am.  A 
Eng.  Corp.  Cas.  567 :  Giddena  v.  Western 
Union  Tel.  Co.,  1 1 1  Ga.  824. 

Illinois.  —  Western  Union  Tel.  Co.  v.  Hal- 
tom,  71  111.  App.  63;  North  Chicago  St.  R.  Co. 
V,  Duebner,  85  HI.  App.  602.  Compare  Ltqan 
V.  Western  Union  TeL  Co.,  84  111.  468,  holding 
that  "  nominal  damages  at  least "  are  recover- 
able. 

Indiana.  —  Western  Union  Tel.  Co.  v.  Fergu- 
son, IS7  Ind.  64,  overruling  Reese  v.  Western 
Union  Tel.  Co.,  123  Ind.  294;  Western  Union 
Td.  Co.  V.  Adams,  28  Ind.  App.  420.  The  rule 
of  the  Reese  case  had  been  followed  in  Western 
Union  Tel.  Co.  v.  Stratemeier,  6  Ind.  App.  135: 
Western  Union  Tel.  Co.  v.  Newfaonse.  6  Ind. 
App.  434;  Western  Union  Tel.  Co.  v.  Qine,  8 
Ind.  App.  364 ;  Western  Union  Tel.  Co.  r. 
Briscoe,  18  Ind.  App.  22;  Western  Union  Td. 
Co.  V.  Bryant,  1 7  Ind.  App.  70 :  Western  Union 
TeL  Co.  V.  Todd,  az  Ind.  App.  701:  Western 
Union  TeL  Co.  v.  Cain,  14  Ind.  App.  115.  See 
also  Hadley  v.  Western  Union  Tel.  Co.,  115 
Ind.  191. 

Kansas.  —  West  v.  Western  Union  Td.  Co, 
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c.  Rule  Declared  by  Statute.  — In  South  CaroHna^  the  rule  formerly 
prevailing  that  damages  for  mental  anguish  were  not  recoverable  ^  has  been 
changed  by  a  statute  which  expressly  provides  that  all  telegraph  companies 
doing  business  within  the  state  shall  be  liable  tn  damages  for  mental  anguish, 
even  in  the  absence  of  bodily  injury,  for  negligence  in  receiving,  transmitting, 
or  delivering  messages.*    The  statute  has  been  held  to  be  constitutional.' 

d.  Conflict  of  Laws.  —  The  fact  that  damages  for  mental  anguish  alone 
are  not  recoverable  under  the  laws  of  the  state  from  which  the  message  was 
sent  will  not  preclude  a  recovery  of  such  damages  in  ,the  state  to  which  the 
message  was  directed  where  the  laws  of  the  latter  state  permit  such  recovery.* 
Likewise,  a  recovery  for  such  damages  may  be  had  in  the  state  whence  the 
message  was  sent,  although  they  may  not  be  recoverable  under  the  laws  of 
the  state  where  the  message  was  to  be  delivered.*  But  when  the  law  of  the 
place  whence  the  message  was  sent  and  that  of  the  place  of  delivery  both 
refuse  to  recognize  such  damages,  they  cannot  be  recovered,  although  the 
action  may  have  been  brought  in  a  jurisdiction  which  recognizes  the  right  to 
recover  them.* 

Tlie  Bala  U  tha  Federal  Oonrta  is  that  dams^es  cannot  be  recovered  for  mental 
suffering  alone.  The  question  is  one  with  respect  to  which  such  courts  exer- 
cise an  independent  judgment,  and  are  not  bound  by  the  holding  of  the 
courts  of  the  state  in  which  the  case  arises.'    This  is  true,  although  the  rule 


39  Kan.  93,  7  Am.  St.  Rep.  530,  21  Am.  &  Eng. 
Corp.  Cas.  190. 

Mame.  —  Wyman  v.  Lesvitt,  71  Me.  337,  36 
Am.  R^.  303. 

Minnesota,  —  Francis  v.  Western  Union  Tel. 
Co.,  58  Minn.  253. 

Mississippi.  —  Western  Union  Tel.  Co.  v. 
Rogers,  68  Miss.  748,  24  Am.  St.  Rep.  300. 
Compare  Hartzog  v.  Western  Union  Td.  Co., 
(Miss.  1903)  34  So.  Rep.  361. 

Missouri.  —  Connell  v.  Western  Union  Tel. 
'Co.,  116  Mo.  34,  38  Am.  St.  Rep.  575;  Burnett 
V.  Western  Union  Tel.  Co.,  39  Mo.  App.  599; 
Dennii^  v.  Chicago,  etc.,  R.  Co.,  80  Mo.  App. 
152;  Newman  p.  Western  Union  Tel.  Co.,  54 
Mo.  App.  434. 

New  Kor*.  — Curtin  v.  Western  Union  Tel. 
Co.,  13  N.  Y.  App.  Dir.  253,  3  N.  Y.  Aonot 
Cas.  286. 

Ohio.  —  Morton  v.  Western  Union  Tel.  Co., 
53  Ohio  St.  431.  53  Am.  St.  Rep.  648;  Kline  v. 
Western  Union  Tel.  Co.,  4  Ohio  Dec.  224,  3 
Ohio  N.  F.  143 ;  Kater  v.  Western  Union  Tel. 
Co.,  4  Ohio  Cir.  Dec  410,  8  Ohio  Cir.  CL  236. 

Oklahoma.  — ■  Butner  v.  Western  Union  Tel. 
Co.,  2  Okla.  33s. 

Pennsylvania.  —  See  Kightlinger  v.  Western 
Union  Tel.  Co.,  20  Pa.  Co.  Ct.  630. 

South  Carolina.  —  Lewis  v.  Western  Union 
Tel.  Co.,  57  S.  Car.  325.  But  see  infra,  this 
section,  c.  Damages  for  Mental  Anguish  Al- 
lowed by  Statute.  • 

Virginia.  —  Connelly  v.  Western  Union  Tel. 
Co.,  100  Va.  51,  93  Am.  St.  Rep.  919 ;  Tyler  ». 
Western  Union  Tel.  Co.,  S4  Fed-  Rep-  634. 

West  Virginia.  —  Davis  v.  Western  Union 
Tel.  Co.,  46  W.  Va.  48. 

Wisconsin.  —  Summerfidd  v.  Western  Union 
Tel.  Co.,  87  Wis.  I. 

In  KlnMp^,  a  Kodillwtloa  of  fhe  OrlglMl 
Dovtrins  has  been  adopted  to  the  .effect  that 
where  the  evidence  shows  a  wilful  wrong  on  the 
part  of  the  telegraph  company  or  its  agent,  or 


such  gross  negligence  as  amounts  to  wilful 
wrong,  the  plaintiff  may  prove  his  mental  an- 
guish  occasioned  by  bis  being  kept  from  the 
death  bed  or  funeral  of  bis  relative  and  bare 
it  considered  by  the  jury  in  determining  ex- 
emplary damages,  although  there  may  have  been 
no  pecuniary  loss  or  physical  suffering.  West- 
em  Union  Tel.  Co.  v.  Watson,  (Miss.  1902)  33 
So.  Rep.  76 ;  Hartzog  v.  Western  Union  Tel. 
Co.,  (Miss.  1903)  34  So.  Rep.  361.  , 
1.  Lewis  V.  Western  Union  Tel.  Co.,  57  S. 
Car.  325. 

5.  Act  of  Fdi.  ao,  1901. 

8.  Simmons  v.  Western  Union  Tel.  Co.,  63  5. 
Car.  425.  See  also  Butler  v.  Western  Union 
Tel.  Co.,  62  S.  Car.  222,  89  Am.  St.  Rep.  893. 

4.  ConlUot  of  Laws.  —  Gray  v.  Western  Union 
Tel.  Co.,  108  Tenn.  46,  91  Am.  St.  Rep.  706; 
Western  Union  Tel.  Co.  v.  Blake,  (Tex.  Civ. 
App.  1902)  68  S.  W.  Rep.  5^6. 

Tbe  fact  that  the  delay  occurred  at  a  relay 
station  in  the  state  from  which  the  message  was 
•ent  will  not  affect  the  rule  of  the  text.  West- 
ern Union  Tel.  Co.  v.  Cooper,  29  Tex.  Civ.  App, 
591. 

6.  Bryan  v.  Western  Union  Tel.  Co.,  133  N. 
Car.  603;  Western  Union  Tel.  Co.  v.  Waller, 
(Tex.  1903)  74  S.  W.  Rep.  752,  reversing  (Tex. 
Civ.  App.  1903)  72  S.  W.  Rep.  264 ;  Western 
Union  Tel.  Co.  v.  Cooper,  29  Tex.  Civ.  App. 
591. 

But  where  parties  agree  that  the  contract  of 
sending  was  made  with  reference  to  and  was 
to  be  controlled  by  the  laws  of  Arkansas,  where 
recovery  for  mental  anguish  alone  is  not  al- 
lowed, tbe  law  of  Arkansas  will  control.  West- 
em  Union  Tel.  Co.  v.  Preston,  (Tex.  Civ.  App. 
1899)  54  S.  W.  R^.  650. 

ft.  Thomas  v.  Western  Union  Tel.  Co.,  25 
Tex.  Ov.  App,  398. 

7.  Bnle  in  Fsdsral  Courts.  —  Western  Union 
Tel.  Co.  V.  Wood,  (C.  C  A.)  57  Fed.  Rep.  471; 
Western  Union  Tel.  Co.  v.  Sklar,  (C  C.  A.) 
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of  the  State  court  allowing  such  damages  may  have  been  lai^relyv  induced  by 
the4)rovistons  of  the  statutes  of  the  state.* 

e.  Mental  Anguish  Inducing  Sickness  and  Physical  Pain.  —  Ex- 
cept in  those  jurisdictions  which  recognize  the  "mental  anguish  doctrine,"  the 
negligence  of  a  telegraph  company  with  respect  to  a  message  will  not  authorize 
a  recovery  of  damages,  even  though  the  mental  suffering  thereby  caused  may 
have  induced  sickness  and  physical  pain.' 

/.  Messages  Summoning  a  Physician.— These  differ  from  the  messages 
ordinarily  involved  in  mental  anguiih  cases,  in  that  the  failure  of  the  telegraph 
company  to  transmit  or  deliver  such  messages  may  entail  physical  as  well  as 
mental  suffering;  they  are  governed  by  the  long-recognized  rule  that  when 
the  physical  and  mental  suffering  are  so  inseparably  connected  as  that  the  one 
is  not  distinguishable  from  the  other,  both  are  to  be  considered  in  estimating 
the  damages.'  But  there  can  be  no  recovery  for  such  results  as  would  not 
naturally  be  expected  to  follow  the  absence  of  a  physician  or  which  are  mere 
remote  consequences  of  his  absence.^ 

8.  Sxempl(U7  or  FunitiTe  Damagei.  —  A  telegraph  company  is  responsible 
for  the  wilful' and  malicious  acts  of  its  agents  done  within  the  scope  of  their 
employment,'  and  is  liable  for  exemplary  damages  where  the  injury  to  the 
complaining  party  is  due  to  the  wilful  or  malicious  conduct  of  its  agent,*  or 
where  his  negligence  has  been  of  so  culpable  a  character  as  that  the  law  con- 
clusively presumes  a  wilful  wrong.*  But  there  can  be  no  recovery  of  such 
damages  where  the  proof  shows  nothing  more  than  a  mere  want  of  ordinary 
care  on  the  part  of  the  company's  agent.**   Nor  are  such  damages  recoverable 

message.  Butler  v.  Western  Unioa  Td.  Co,  6s 
S.  Car.  510. 

7.  Orosi  NegU^niM  Amounting  to  Wilful  Wraag 

—  Alabama.  —  Western  Union  Tel.  Co.  w.  See4 
lis  Ala.  67a;  Western  Union  Td.  Co.  v.  Can- 
ningbam,  99  Ala.  314.  . 

Kantat.  —  West  v.  Western  Union  TeL  Co., 
J9  Kah.  93,  7  Am.  St.  Rep.  530,  at  Am.  ft  Eng. 
Corp.  Gas.  190 ;  Southern  Kansas  R.  Co.  v.  Rice. 
38  Kan.  398,  5  Am.  St  Rep.  766;  Wettern 
Union  Tel.  Co.  v.  Lawson,  66  Kan.  660. 

Mississippi.  —  Western  Union  Tel.  Co.  v. 
Watson,  (Miss,  igos)  33  So.  Rep.  76. 

South  Carolina.  —  See  Young  v.  Western 
Union  Tel.  Co.,  65  S.  C^.  93- 

Tennessee.  —  Western  Union  Tel.  Co.  v. 
Frith,  105  Tenn.  167, 

Texas.  —  Western  Union  Tel.  Co.  v.  Morris, 
77  Tex.  173,  30  Am.  &  Eng.  Corp.  Cas.  633; 
Gulf,  etc.,  R.  Co.  V.  Levy,  59  Tex.  542,  46  Am. 
Rep.  269. 

Where  tbe  gross  negligence  charged  is  the 
employment  of  an  incompetent  ^ent  and  it 
pears  that  the  agent  referred  to  had  never  been 
negKgent  before,  exemplary  dams«es  are  not 

recovernl'le.  Western  Union  Tel.  Co.  v.  Karr, 
5  Tex.  Civ.  App.  60. 

8.  Western  Union  Tel.  Co.  v.  Way,  83  Ala. 
542 ;  Haber,  etc..  Hat  Co.  v.  Soqthem  Bell  Tele- 
phone, etc.,  Co.,  118  Ga.  874:  Stuart  v.  West- 
ern Union  Tel.  Co.,  66  Tex.  580.  59  Am.  Rep. 
62s,  13  Am.  &  Eng.  Corp.  Cas.  590:  Western 
Union  Tel.  Co.  v.  Brown,  58  Tex.  170.  44  Am. 
Rep.  610 ;  McAllen  v.  Western  Union  Tel.  Co., 
70  Tex.  243.  21  Am,  &  Eng.  Corp.  Cas.  195: 
Davis  V.  Western  Union  Tel.  Co.,  46  W.  Va.  48. 

Georf(ia  .Code,  if  2943,  provides  that  **  exem- 
plary damages  can  never  be  allowed  in  cases 
arising  on  contract."  Under  this,  no  damages 
of  any  kind  can  be  recovered  where  no  wilful 
wrong  on  the  part  of  tbe  company  or  its  agent 


136  Fed.  Rep.  295.  See  also  cases  cited  snpra, 
this  subsection,  Doctrine  Denied. 

1.  Western  Union  Tel.  Co.  v.  Sklar,  (C.  C. 
A.)  126  Fed.  Rep.  295, 

8.  Kental  Augiiiih  Indndng  Flnnloal  ^In. — 
Curtin  v.  Western  Union  Tel.  Co.,  13  N.  Y. 
App.  Div.  253,  3  N.  Y.  AnnoL  Cas.  286 ;  Kline 
V.  Western  Union  Tel.  Co.,  4  Ohio  Dec.  224,  3 
Ohio  N.  P.  143. 

8.  Kessages  Snmmoafng  Physicians.  —  West- 
ern Union  Tel.  Co.  v.  Cooper,  71  Tex.  507,  10 
Am.  St.  Rep.  772;  Western  Union  Tel.  Co.  v. 
Kendzora,  (Tex.  Qv.  App.  1894)  36  S.  W.  Rep. 
245 ;  Western  Union  Tel.  Co.  v.  Shumate,  a 
Tex.  Dv.  App.  429 ;  Western  Union  Tel.  Co.  v. 
Merrill,  (Tex.  Civ,  App.  1893)  22  S.  W.  Rep. 
826;  Western  Union  Tel.  Co.  v.  Church,  90  N. 
W.  Rep.  878,  57  L.  R.  A.  905  ;  Western  Union 
Tel.  Co.  V.  McCall,  9  Kan.  App.  886,  58  Pac. 
Rep,  797.  See  also  Western  Union  Tel.  Co,  v. 
Henderson,  89  Ala.  510,  18  Am.  St.  Rep,  148; 
Western  Union  Tel.  Co.  v.  Pelzer,  (Tex.  Ciy. 
App.  1896)  35  S.  W.  Rep.  836. 

4;  Western  Union  Tel.  Co.  v.  Morris,  (C  C 
A.)  83  Fed.  Rep,  992.  In  this  case  it  was  held 
error  to  permit  the  jury  to  consider.  In  estimat- 
ing the  damages,  the  probability  of  permanent 
impairment  of  plaintiff's  health  and  the  lessen- 
ing of  his  ability  to  work,  as  the  result  of  an 
operation  which  was  rendered  necessary  by  the 
delay  in  a  physician's  arrival. 

B.  See  sufc.  XI.  4.  Forged  or  Fraudulent 
Messages.  See  also  Magouiric  v.  Western 
Union  Tel.  Co.,  79  Miss.  632,  89  Am.  St.  Rep. 
663. 

6.  Ssemplarv  SamagM.  —  Magouirk  v.  West- 
em  Union  Tel,  Co.,  79  Miss.  632,  89  Am.  St. 
Rep.  663 ;  Lewis  v.  Western  Union  Td,  Co.,  57 
S.  Car.  ,-)25, 

Punitive  damages  are  recoverable  where  a 
messenger  boy  intentionally  fails  to  deliver  a 
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except  when  there  is  proof  of  actual  damage  to  the  plaintiff.* 

What  OouMltatM  ex«n  VigUgmaa,  such  as  Will  justify  an  award  of  exemplary 

damages,  must  depend  upon  the  circumstances  of  each  particular  case  and  is 
usually  a  question  for  the  jury  where  there  is  evidence  tending  to  show  such 
negligence.* 

9,  ExoeiiiTs  DamagM.' — The  general  rule  that  when  the  plaintiff  is  entitled 
to  recover,  the  verdict  of  the  jury  assessing  the  damages  will  not  be  disturbed 
as  being  excessive  unless  the  amount  is  so  large  as  to  indicate  that  it  was  the 
result  of  passion  or  prejudice,*  applies  .to 'actions  against  telegraph  com- 
panies.* Occasion  has  rarely  arisen  for  the  invocation  of  the  rule  in  such 
actions  *  except  in  the  class  of  cases  where  damages  are  sought  for  mental 
suffering.  What  constitutes  an  excessive  allowance  must,  of  course,  depend 
upon  the  peculiar  circumstances  of  each  particular  case,  and  the  determination 
of  the  question  must  rest  within  the  sound  discretion  of  the  court.* 


'  is  shown  and  the  only  damage  suffered  was  the 
mental  anguisii  of  the  plaintiff.  Chase  v.  West- 
em  Union  Tel.  Co.,  44  Fed.  Rep.  554.  See  also 
Western  Union  Tel.  Co.  v.  Goodsey,  4  Tex.  App. 
Civ.  Cas.,  9  123,  where  it  was  mid  that  an 
allegation  of  "  gross  negligence "  would  not  ' 
sapport  a  claim  of  exemplary  damages. 

A  mere  refusal  a  telephone  company  to 
furnish  a  long  distance  connection  will  not 
justify  the  allowance  of  exemplary  damages. 
Haber,  etc..  Hat  Co.  v.  Southern  Bell  Tele- 
phone.  etc,  Co.,  itS  Ga.  874. 

1.  Veoanlty  «f  flmrlng  Aetnal  Ouiage.  — 
Schippel  v.  Norton,  38  Kan.  567;  Western 
Union  Tel.  Co.  v.  Cross  (Ky.  1903)  74  S.  W. 
Rep.  1098.    See  Exehflaky  Damages,  vol.  tz, 

p.  29- 

When  plaintiff  makes  out  a  case  entitling 
him  to  recover  the  price  paid  for  transmission, 
that  is  a  showing  of  actual  damages  which  will 
.warrant  the  allowance  of  exemplary  damages 
if  a  wilful  injury  or  gross  negligence  is  shown. 
Western  Union  Tel.  Co.  v.  I^wson,  66  Kan. 
660, 

S.  Ai  to  What  Oonstltntes  OroM  Nagllgenoe, 

see  Western  Union  Tel.  Co.  v.  Sneed,  115  Ala. 
670.  See  also  Western  Union  Tel.  Co.  v.  Wat- 
son, (Miss.  1902)  33  So.  Rep.  76. 

Evidence  of  all  the  accompanying  circum- 
stances is  admissible  in  determining  the  com- 
pany's liability  for  punitive  damages.  Marsh 
V.  Western  Union  Tel.  Co.,  65  S.  Car.  430. 

8.  See  the  title  Dauages,  vol.  8,  p.  629. 

4.  Western  Union  Tel.  Co.  v.  McCall,  9  Kan. 
App.  886,  58  Pac.  Rep.  797 ;  Peterson  v.  Western 
Union  Tel.  Co.,  75  Minn.  368,  74  Am.  St.  Rep. 
502. 

5.  See  Western  Union  Tel.  Co.  v.  Church,  90 
N.  W.  Rep.  878,  57  L.  R.  A.  905,  where  a 
verdict  for  $950  was  held  not  to  be  excessive, 
it  appearing  Aat,  through  delay  in  delivery  of 
a  message  summoning  a  physician  to  attend 
plaintiff,  a  woman,  during  her  conlinement,  the 
confinement  was  prolonged  and  she  suffered 
great  physical  pain  in  consequence. 

In  a  similar  case,  the  confinement  and  conse- 
quent suffering  was  prolonged  two  hours  by  the 
delay  in'  delivering  the  message,  and  a  verdict 
for  $600  was  held  not  excessive.  Western  Union 
Tel.  Co.  V.  Cooper,  (Tex.  1893)  20  S.  W.  Rep. 
47- 

In  Baniei  v.  Western  Union  Tel.  Co.,  24 
Nev.  las,  77  Am.  St.  Rep.  791,  through  the  non- 


delivery of  a  message  requesting  a  ticket, 
plaintiff  claimed  that  he  was  compelled  to  walk 
and  to  steal  rides  from  (3rand  Junction,  Colo., 
to  Lovelock,  Nev.  An  allowance  of  $1,250  was 
held  excessive. 

6.  In  Kental  Aagnlsb  Cases.  —  Verdicts  Held 
Excessive  —  Tennessee.  —  Western  Union  TeL 
Co.  V.  Mellon,  100  Tenn.  429  f$5oo)  ;  Railroad 
Co.  f.  Griffin,  93  Tenn.  694  ($900). 

Texas.  —  Western  Union  Tel.  Co.  v.  Hough- 
ton, 82  Tex.  562,  27  Am.  St.  Rep.  918  ($4,500)  ; 
Western  Union  Tel.  Co.  Plner,  i  Tex.  Civ. 
App.  301  ($4.750) ;  Western  Union  Tel.  Co.  v. 
Evans,  i  Tex.  Civ.  App.  297  ($S.ooo)  ;  Western 
Union  Tel.  Co.  v.  Berdine,  2  Tex.  Civ.  App. 
5T7  ($1,999-99);  Western  Union  Tel.  Co.  v. 
Bouchell,  28  Tex.  Civ.  App.  23  ($11250;  re- 
mittitur of  $750  ordered). 

Verdicls  Held  Not  Excessive  —  Mental  An- 
guish Cases  —  Alabama  Western  Union  Tel. 

Co.  V.  Sneed,  115  Ala.  670  ($1,500);  Western 
Union  Tel.  Co.  v.  Crocker,  135  Ala.  492  ($225)  ; 
Western  Union  Tel.  Co,  v.  Cunningham,  99  Ala. 
314  ($500). 

Indiana.  —  Western  Union  Tel.  Co.  v.  Strate- 
meier,  6  Ind.  App.  125  ($500)  ;  Western  Union 
Tel.  Co.  V.  Newhouse,  6  Ind.  App.  432  (^00) ; 
Western  Union  Tel.  Co.  v.  Cain,  14  Ind.  App. 

115  ($22S). 

Kentucky.  —  Western  Union  Tel.  Co.  v. 
Fisher,  107  Ky,  $\3  ($300);  Western  Union 
Tel.  Co.  V.  Mcllvoy,  107  Ky.  633  ($1,000). 

Tennessee.  —  Western  Union  Tel.  Co.  v. 
Frith,  105  Tenn.  167  ($1,500  including  puni- 
tive damages)  ;  Western  Union  Tel.  Co.  w. 
Robinson,  97  Tenn.  638  ($500). 

Texas.  —  Western  Union  Tel.  Co  v.  Evans,  5 
Tex.  Civ.  App.  S5  ($2,506)  ;  Western  Union  Tel. 
Co.  v.  Karr,  5  Tex.  Civ.  App.  60  ($100)  ;  West- 
em  Union  Tel.  Co.  v.  Zane,  6  Tex.  Civ.  App. 
58s  ($1,950);  Western  Union  Tel.  Co.  v.  Hill. 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  252 
($500)  ;  Western  Union  Tel.  Co.  v.  Houghton, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  448 
($2,000) ;  Western  Union  Tel.  Co.  v.  Porter, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  866 
($1,000)  ;  Western  Union  Tel.  Co.  v.  Kinsley.  8 
Tex.  Civ.  App.  527  ($7So) ;  Western  Union  Tel. 
Co.  w.  Finer,  9  Tex.  Civ.  App.  152  ($2,r5o>; 
Western  Union  Tel.  Co.  v.  O'Keefe,  (Tex. 
Civ.  App.  1895)  29  S.  W.  Rep.  1137  ($1,000); 
Western  Union  Tel.  Co.  v.  Guest,  (Tex.  Civ. 
App.  1895)  33  S.  W.  Rep,  281  ($450) :  We»t- 
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10.  Hominal  Damagei.  —  The  cost  of  sending  the  message,  if  it  has  been 

paid,  is  always  recoverable,  though  no  substantial  damages  are  proven,  pro- 
vided a  breach  of  the  company's  duty  is  shown,  but  not  otherwise.* 

Xin.  Statvtobt  Pbvaiiies  — 1.  Olijeet  and  Pnipotes  of  Statutes.  —  To 
secure  the  easier  and  more  complete  enforcement  of  the  recognized  obliga- 
tions of  telegraph  companies  as  to  the  transmission  and  delivery  of  messages, 
particularly  in  cases  in  which,  from  their  nature,  substantial  damages  are  not 
recoverable,  statutes  have  been  enacted  in  a  number  of  the  states  providing 
for  the  recovery  of  a  fixed  money  penalty  from  the  company  for  every  negli- 
gent failure  to  discharge  its  duties.'  The  duty  designed  to  be  enforced  by 
these  statutes  is  threefold :  first,  to  transmit  messs^es  tendered  for  that  pur- 
pose with  the  charges  established  by  the  rules  of  the  company;  second,  to 
receive  and  transmit  such  messs^es  with  impartiality  as  to  the  order  of  trans- 
mission ;  and  third,  to  transmit  and  deliver  such  messages  in  good  faith  and 
with  due  diligence." 

2.  Conrtraction  of  Statutes  —  a.  In  General.  —  Such  statutes  are  penal  and 
therefore  are  to  be  construed  strictly,  but  not  with  such  strictness  as  to  defeat 
the  manifest  purpose  of  the  legislature  in  enacting  them>  Thus  if  the  stat- 
ute evidently  contemplates,  though  it  does  not  expressly  indicate,  only  written 
messages,  the  penalty  cannot  be  recovered  where  the  proof  ^ows  that  the 
message  was  an  oral  one.* 


ern  Union  Tel.  Co,  v.  Russell,  la  Tex,  Civ,  App. 
82  ($1,500)  ;  Western  Union  T  Co.  v.  John- 
son, 16  Tex.  Civ.  App.  546  ($400} ;  Western 
Union  Tel.  Co.  v.  Thompson,  t8  Tex.  Civ.  App. 
279  ($200) ;  Western  Union  Tel.  Co.  v.  Trice, 
(Tex.  Civ.  App.  1898)  48  S.  W.  Rep.  770 
($1,000) ;  Western  Union  Tel.  Co.  v.  Patton. 
(Tex.  Civ.  App.  rgoo)  55  S.  W.  Rep.  973 
($1,000);  Western  Union  Tel.  Co.  v.  Norris, 
25  Tex.  Civ.  App.  43  ($1,000)  ;  Western  Union 
Tel.  Co.  i>.  Rice,  (Tex.  Civ.  App.  1901)  61 
S.  W.  Rep.  327  ($750);  Western  Union  Tel. 
Co.  V.  Giffiin,  27  Tex.  Civ.  App.  306  ($750)  ; 
Western  Union  Tel.  Co.  v.  James,  (Tex.  Civ. 
App.  1903)  73  S.  W.  Rep.  79  {$i.99S) ;  West- 
em  Union  Tel.  Co.  v.  Hines,  22  Tex.  Civ.  App. 
31S  ($780). 

1.  Hominal  Suugai.  —  Western  Union  Td. 
Co.  V.  Lawson,  66  Kan.  660 ;  Kennon  v.  West- 
ern Union  Tel.  Co.,  126  N.  Car.  232;  Thomp- 
son V.  Western  Union  Tel.  Co.,  106  N.  Cwr. 
549.  30  Am.  &  Eng.  Corp.  Cas.  634. 

Keoettltr  of  froving  N^UyanM.  —  Hargrave 
p.  Western  Union  Tel.  Co.,  (Tex.  Civ.  App. 
1901)  60  S.  W.  Rep.  687. 

S.  Faniltrli a  "Flat."  — Under  \  2939  of  the 
Virginia  code,  a  justice  of  the  peace  has  juris- 
diction of  a  suit  to  recover  a  fine  not  exceeding 
twenty  dollars  and  of  a  suit  to  recover  other 
claims  not  exceeding  one  hundred  dollars.  He 
has  no  jurisdiction  to  recover  the  penalty  of 
one  hundred  dollars  imposed  upon  telegraph 
companies  by  fi  1292,  that  penalty  being  a 
"  fine  "  within  the  meaning  of  §  2939.  Western 
Union  Tel.  Co.  v.  Pettyjohn,  88  Va.  396.  See 
also  Baltimore,  etc.,  TeL  Co.  v.  Lovejoy.  48 
Ark.  301. 

8.  Burnett  v.  Western  Union  Tel.  Co.,  39  Mo. 

App.  607. 

4.  Strict  Constiaotlon  of  Statutes — Arkansas. — 
Frauenthal  v.  Western  Union  Tel.  Co.,  50  Ark. 
78,  21  Am.  &  Eng.  Corp.  Cas.  70. 

California.  — Thnm  v.  Alta  Tel.  Co.,  15  CaL 
473. 

Gtorgia.  —  Langtey  v.  Weatem  Union  TeL 


Co.,  88  CJa.  777;  Green  berg  v.  Western  Union 
Tel.  Co.,  89  Ga.  754- 

Indiana.  —  Western  Union  Tel.  Co.  v.  Axtell. 
69  Ind.  199;  Hadley  v.  Western  Union  Tel.  Co., 
115  Ind.  191,  ai  Am.  &  Eng.  Corp.  Cas.  73; 
Western  Union  Td.  Co.  v.  Roberts,  87  Ind. 
377;  Western  Union  Td.  Co.  v.  Kilpatrick,  97 
Ind.  43. 

Iowa*  —  Taylor  v.  Western  Union  Tel.  Co.. 
95  Iowa  740. 

Missitsippi.  —  Wilkins  c  Western  Union  TeL 
Co.,  68  Miss.  6 ;  Cumberland  Telephone,  etc., 
Co.  V.  Sanders,  (Miss.  1904)  35  So-  Rep.  653. 

South  Dakota.  —  Kirfoy  v.  Western  Union 
Tel.  Co.,  4  S.  Dak.  463. 

Georgia.  —  The  statute  requiring  deliveiy  to 
"  residents,"  there  can  be  no  recorery  of  Ae 
penalQr  for  a  failure  to  ddiTer  a  message  to 
one  who  is  merely  a  transient  visitor  at  the 
locality  to  which  it  is  directed.  Moore  r. 
Western  Union  Tel.  Co.,  87  Ga.  613.  Compare 
Horn  V.  Western  Union  Tel.  Co.,  88  Ga.  538. 

Missouri.  —  Rev.  Stat.  Mo.,  S  885,  imposes  a 
penalty  for  the  giving  of  false  information  as 
to  the  time  within  which  a  dispatch  may  be 
sent  On  an  anillcation  to  send  a  message; 
made  on  Sunday,  oa  which  d^  telegraph  com- 
panies are  prohibited  from  transmitting  mes- 
sages, the  company  does  not  incur  the  penalty 
by  giving  false  information  that  the  message 
can  be  sent  on  that  day.  Thompson  v.  West- 
ern Union  Tel.  Co.,  32  Mo.  App.  191. 

Virginia.  —  By  the  Virginia  code,  B  1292,  a 
tel^raph  company,  on  the  arival  of  a  message 
at  its  destination,  must  deliver '  it  promptly, 
where  its  regulations  require  such  delivery, 
under  a  penalty  for  failure  to  do  so.  Under 
this,  there  can  be  no  recovery  of  the  penalty 
unless  it  appears  that  the  message  reached  its 
destination.  Weatem  Union  Tel.  Co.  v.  Powell, 
94  Va.  268. 

And  see  generally  the  titles  Fines  and  Penal- 
ties, vol.  13,  p.  55 ;  Statutes,  vol.  26,  p.  658. 

0,  Cumberland  Telephone,  etc.,  Co,  v. 
Sanders,  (Miss.  1904)  35  So.  Rep.  653.  But 
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b.  No  Extraterritorial  Effect,  —  Independently  of  the  constitu 
tional  question  arising  in  this  connection,^  such  statutes,  being  pena),  are 
within  the  general  rule  that  penal  statutes  have  no  extraterritorial  effect  and 
will  not  be  enforced  beyond  the  territorial  jurisdiction  of  the  state  enacting 
them.*  But  where  the  specific  breach  of  the  statutory  duty  occurs  in  such 
state,  the  penalty  is  recoverable  even  though  the  message  was  an  interstate 
messc^e.* 

3.  Constitntionality  of  Statntei.  — The  principal  ground  of  attack  upon  the 
constitutionality  of  such  statutes  has  been  their  interference  with  the  exclu- 
sive power  of  Congress  over  interstate  commerce.*  They  are  not  open  to  the 
objection  that  because  they  apply  only  to  telegraph  companies  they  deny  to 
such  companies  the  equal  protection  of  the  law,  since  they  apply  equally  to 
all  companies  of  that  class  ;^  nor,  in  so  far  as  they  apply  to  actions  by  per- 
sons other  than  the  sender,  open  to  the  objection  that  they  impair  the  obli- 
gation of  the  contract  of  sending  by  fixing  a  different  liability  from  that 
assumed  in  the  contract.* 

4.  Character  and  Form  of  Veflsi^e.  —  The  character  of  the  message  is  not 
material,  provided  it  is  not  immoral,  libelous,  or  fraudulent,  and  the  penalty  is 
recoverable  though  the  message  relates  to  a  transaction  in  "futures,"  which 
is  illegal  and  such  as  would  not  support  an  action  for  damages  against  the 
company.'  Nor  is  the  form  of  the  message  material,  as  where  it  is  in  cipher, 
if  the  ground  of  complaint  is  that  the  comipany,  after  accepting  it  for  trans- 
mission, failed  to  send  it  at  all.**    But  the  fact  that  the  message  was  not  on 


compare  Western  Union  Tel.  Co.  v.  Jones,  69 
Miss.  658,  30  Am.  St.  R^.  579,  where  the 
penalty  was  allowed  to  be  recovered  although 
the  tnessage  was  telephoned  to  the  operator. 

1.  See  Interstate  Comhercb,  vol.  17,  pp.  64, 
89. 

S.  Stotatfls  Have  No  EztratenitorlaJ  EfliMt  — 

United  States.  —  See  Western  Union  Tel.  Co. 
V.  Texas,  105  U.  S.  464,  reversing  Western 
Union  Tel.  Co.  v.  Pendleton,  95  Ind.  12,  48  Am. 
Rep.  693. 

Arkansas. —  Utae  Rock,  etc..  Tel.  Co.  v. 
Davis,  41  Ark.  79,  8  Am.  &  Eng.  Corp.  Cas. 
102. 

Georgia.  —  Western  Union  Tel.  Co.  v.  Michel- 
son,  94  Ga.  436. 
Iowa.  —  Taylor  v.  Western  Union  Tel.  Co., 

95  Iowa  740. 

Mississippi.  —  Alexander  v.  Western  Union 
TeL  Co.,  66  Misa.  161,  14  Am.  St  Rep. 
556. 

Missouri.  —  Rixke  v.  Western  Union  Tel.  Co., 

96  Mo.  App.  406 ;  Connell  v.  Western  Union 
Tel.  Co.,  108  Mo.  459,  39  Am.  &  Eng.  Corp. 
Cas.  594. 

New  York. —  See  Heam  v.  Western  Union 
Tel.  Co.,  (Snpm.  Ct  App.  T.)  36  Misc.  (N.  Y.) 
557. 

Tennessee.  —  Western  Union  TeL  Co.  v. 
Mellon,  100  Tenn.  439, 

The  Indiana  statute  is  held  to  be  inappli- 
cable except  where  the  contract  of  sending  was 
made  in  that  state.  Carnahan  v.  Western  Union 
Tel.  Co.,  89  Ind.  526,  46  Am.  Rep.  175;  Hfogera 
V.  W^istern  Union  Tel.  Co.,  12a  Ind.  395.  17 
Am.  St.  Rep.  373;  Western  Union  TeL  Co.  v. 
Reed,  96  Ind.  195. 

And  it  does  not  embrace  a  breach  of  duty 
occurring  in  another  state  even  though  the  con- 
tract of  sending  was  made  in  Indiana.  West- 
ern Union  Tel.  Co.  v.  Carter,  156  Ind.  531, 


overruling  Western  Union  Tel.  Co.  v.  Pendle- 
ton, 95  Ind.  13,  48  Am.  Rep.  693. 

8,  Western  Union  TeL  Co.  v.  James,  90  Ga. 
254,  affirmed  162  U.  S.  650;  Western  Union 
Tel.  Co.  V.  Howell,  95  Ga.  194,  51  Am.  St. 
Rep.  68;  Butner  v.  Western  Union  TeL  Co., 
2  Okla.  235- 

4.  See  the  title  Interstate  Commerce,  vol. 
17,  p.  90- 

9.  Western  Union  Tel.  Co.  v.  Ferguson,  157 
Ind.  37.  See  also  the  title  Constitittional 
Law,  voL  6,  p.  967. 

The  Tennessee  statute  (Shannon's  Tenn. 
Code,  1896,  S  1S30-39;  M.  ft  V.  'Code,  1884,  S 
1542)  which  declares  the  duty  and  liability  of 
telegraph  companies  has  no  extraterritorial 
operation  and  is  not  open  to  objection  as  im- 
peding such  companies  in  the  exercise  of  a 
federal  duty  or  privilege.  Western  Union  Tel. 
Co.  V.  Mellon.  100  Tenn.  439. 

The  Indiana  statute  inflicting  a  penalty  of 
$100  to  be  recovered  by  the  party  aggrieved  is 
not  uneonstitntional  as  conflicting  with  art.  5, 
B  17,  of  the  state  constitution  which  confers 
the  pardoning  power  on  the  governor,  since  a 
violation  of  the  statute  ia  not  a  misdemeanor 
and  the  liability  is  a  civil  one.  Nor  is  the 
statute  unconstitutional  as  inflicting  a  cruel  or 
unusual  punishment  or  as  imposing  a  penalty 
disproportionate  to  the  offense.  Western 
Union  Tel.  Co.  v.  Ferguson,  157  Ind.  37< 

6.  Western  Union  TeL  Co.  c  James,  162  U. 
S.  650. 

T.  Hmuft  Relating  to  "  Tntnros."  —  Gray  v. 
Western  l^ion  Td.  Co.,  87  Ga.  350,  27  Am.  St 
Rep.  259,  35  Am.  &  Eng.  Corp.  Cas.  47.  See 
infra,  this  title,  XI.  2.  Messages  Relating  to 
Gambling  Transactions. 

$.  Western  Union  TeL  Co.  v.  Reynolds,  77 
Va.  173,  46  Am.  Rep.  715,  5  Am.  &  Eng.  Corp. 
Cas.  182. 
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one  of  the  company's  regular  blanks  will  justify  the  operator  in  declining  to 
accept  it  for  transmission  and  such  declination  will  not  justify  a  recovery  of 
the  penalty.'  And  the  fact  that  the  message  was  written  on  a  piece  of  mem- 
orandum paper  and  handed  to  the  operator  by  the  sender's  servant  in  such  a 
casual  way  as  not  to  indicate  that  it  was  a  messc^e  for  transmission,  will  be  a 
good  defense  to  an  action  under  the  statute.* 

fi.  Proof  of  Breadi  of  Duty.  —  A  breach  of  the  company's  duty  must  be 
established  in  order  to  recover  the  penalty,'  but  this  may  be  done  by  the  same 
proof  which  is  sufficient  in  actions  for  damages.*  It  has  been  held  in  some 
cases  that  the  plaintiff  must  prove  something  more  than  mere  negligence  on 
the  part  of  the  company,  and  show  that  it  acted  wilfully  or  in  bad  faith ;  *  but 
this  requirement  is  confined  to  particular  instances,  as  when  the  wrong  con- 
sisted in  unduly  postponing  the  plaintiff's  message  in  favor  of  some  other,  or 
in  declining  to  receive  it^  and  does  not  apply  where  there  is  a  breach  of  the 
ordinary  duty  to  transmit  and  deliver;  in  this  latter  class  of  cases  proof  of  the 
mere  negligence  of  the  company  is  sufficient.* 

FftUare  or  Beftual  to  Tranimit.  — A  "  refusal  to  transmit,"  for  which  the  statute 
provides  a  penalty,  is  not  shown  by  proof  merely  of  a  refusal  to  deliver  after 
the  message  has  been  transmitted.*  Nor  is  such  a  refusal  shown  so  as  to 
justify  a  recovery  of  the  penalty  where  it  appears  that  the  company  made  a 
bona  fide  effort  to  transmit  the  m^sage  and  acted  with  impartiality,  although 
the  message  was  lost,  and  this,  no  matter  how  culpable  may  have  been  the 
conduct  of  the  company  by  reason  of  which  the  loss  -occurred.*  Where  the 
statute  provides  a  penalty  for  failure  or  refusal  to  "  transmit,"  proof  merely 
o"!  an  erroneous  transmission  will  not  sustain  a  recovery  of  the  penalty,*  nor 


1.  Xeiug*  Not  Written  on  Uioal  Blank  Form. 
—  Kirby  v.  Western  Union  Tel.  Co..  7  S.  Dak. 
623,  overruling  prior  decision  in  same  case  in 

4  S.  Dak.  105,  46  Am.  Rep.  765. 

If,  however,  the  agent  accepts  a  message  so 
tendered,  the  fact  that  it  was  not  on  one  of  the 
company's  blanks  will  be  no  defense  to  an 
action  for  the  penalty.  Western  Union  Tel. 
Co.  V.  Jones,  69  Miss.  6s8,  30  Am.  St.  Rep,  579. 

3.  Western  Union  Tel.  Co.  v.  Liddeli,  68 
Miss.  I.  See  also  Western  Union  TeL  Co.  v. 
Dozier,  67  Miss.  288. 

8.  Proof  of  BrOiUih  of  Datjr.  —  Western  Union 
Tel.  Co.  i>.  Wilson,  to8  Ind.  308,  16  Am.  & 
Eng.  Corp,  Cas.  257 ;  Western  Union  Tel.  Co. 
V.  Ward,  23  hid.  377,  85  Am,  Dec.  462;  West- 
em  Union  Tel.  Co.  v.  Liddeli,  68  Miss.  1 ; 
Kilty  V.  Western  Union  Tel.  Co.,  7  S.  Dak. 
633. 

4.  See  infra,  this  title,  VIII.  3-  PreMmp- 
fioH  of  Negligence  —  Burden  of  Proof. 

5.  FYoof  of  Bad  Faith  Veceuary  When.  — 

Western-Union  Tel.  Co.  v.  Swain,  109  Ind,  405  ; 
Western  Union  Tel.  Co.  v.  Brown,  108  Ind. 
538,  14  Am.  &  Eng.  Corp.  Cas.  139;  Western 
Union  Tel.  Co.  v.  Steele,  108  Ind.  163;  Hadley 
V.  Western  Union  Tel.  Co.,  115  Ind.  191,  2t 
Am.  &  Eng.  Corp.  Cas.  76 ;  Western  Union  Tel.- 
Co.  V.  Jones,  116  Ind.  361.  These  cases  arose 
under  the  Act  of  1885  (Ind.  Acts,  1885,  p.  iji) 
which  repealed  by  implication  Ind,  Rev.  Stat., 

5  4276,  and  was  directed  against  partiality  and 
unjust  discrimination  or  bad  faith. 

The  same  rule  obtains  in  actions  under  How. 
Ann.  Stat.  (Mich.),  S  3706.  Weaver  v.  Grand 
Rapids,  etc.,  R.  Co.,  107  Mich.  300,  See  also 
Wichelman  v.  Western  Union  Td.  Co.,  (Supm. 
Ct.  App.  T.)  30  Misc.  fN.  Y.)  450- 

Tlw  Contrilmtory  WtgOgmm  of  the  sender  in 


failing  to  give  a  sufficiently  de&nite  address, 
altbouf^  It  may  be  such  as  would  afford  a  good 
defense  to  an  action  for  failure  to  deliver,  is  no 
defense  where  the  action  is  based  on  tbe  wilful 
partiality  of  the  company.  Western  Union  TeL 
Co.  V.  Ferguson,  157  Ind.  37, 

8.  Burnett  v.  Western  Union  Tel.  Co.,  39 
Mo.  App.  S99;  Little  Rock,  etc..  Tel.  Co.  r. 
Davis,  41  Ark.  79,  8  Am.  &  Eng.  Corp.  Cas. 
102 ;  Western  Union  Tel.  Co.  v.  Lindley,  89  Ga. 
484;  Western  Union  Tel.  Co.  v.  Scirde,  toj 
Ind.  327,  10  Am.  ft  Eng.  Corp.  Cas.  610. 

7.  Failure  or  Bafnsal  to  Tranimit.  —  Brooks  v. 
Western  Union  Tel.  Co.,  56  Ark.  2^4 ;  Dudley 
V.  Western  Union  Tel.  Co.,  54  Mo.  App.  391 ; 
Rixke  V.  Western  Union  Tel.  Co.,  96  Mo,  App. 
406.  Compare  Western  Union  Tel.  Co.  0.  Goa- 
gar,  84  Ind.  176. 

Under  the  former  Arkansas  statute  (Gantt's 
Ark,  Dig.,  S  5371)  imposing  a  penalty  for  fail- 
ure to  transmit  messages  "  with  impartiality 
and  in  good  faith  "  the  penalty  conld  be  recov- 
ered for  a  failure  of  the  agent  at  the  receiving 
office  to  deliver  a  message  duly  received. 
Little  Rock,  etc.,  Tel.  Co.  v.  Davis.  41  Ark.  79, 

8.  Bona  Side  Effort  to  Transmit.  —  Frauenttial 
V.  Western  Union  Tel.  Co.,  50  Ark.  78.  21  Am. 
ft  Eng.  Corp.  Cas.  70 ;  Baltimore,  etc.,  Td. 
Co.  V.  Sute,  (Ark.  1888)  6  S.  W.  Rep.  513; 
Weaver  v.  Grand  Rapids,  etc,  R.  Co.,  107  MidL 
300. 

9.  Erroneous  Transmission.  — Willdns  v.  West- 
ern Union  Tel.  Co.,  68  Miss.  6,  This  case  was 
decided  under  the  Miss.  Act  of  1886.  The  Code 
of  1892  expressly  embraces  errors  in  transmis- 
sion. 

A  verdict  for  the  plaintilT  will  not  be  Sm- 
turhed  where  there  ta  evidence  to  anppott  it, 
although  the  testimony  is  conflicting  as  to 
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will  proof  of  a  mere  delay  in  transmission  justify  a  recovery  under  a  provision 
imposing  a  penalty  for  incorrect  transmission.^ 

6.  Proof  <tf  Actual  Damage  Unneceisanr.  —  The  statutes  are  not  to  be  con- 
strued as  awarding  liquidated  damages*  for  a  failure  to  discharge  the  duty 
enjoined,  but  as  imposing  a  penalty  by  way  of  punishment.  The  plaintiff  is 
not  bound,  therefore,  to  prove  any  general  or  special  damage  in  order  to  recover 
the  penalty,'  nor  does  his  suit  for  or  recovery  of  the  penalty  afTect  his  right  to 
recover  substantial  damages  sustained  by  him  in  consequence  of  the  company's 
breach  of  duty>  In  some  jurisdictions  the  clsum  for  damages  and  that  for  the 
penalty  may  be  asserted  in  one  suit.^ 

Whm  tht  Brnr  in  Tnuimliiloii  li  EEnnlM  and  is  due  to  a  mere  inadvertence, 
the  penalty  is  not  recoverable.® 

7.  Where  There  Are  Gonnectijig  Lines.  —  These  statutes  extend  to  cases 
where  the  refusal  to  transmit  is  on  the  part  of  a  connecting  line  to  which  the 
initial  line  has  tendered  a  message  for  further  transmission,'  but  in  such  a 
case  the  initial  line  which  tenders  the  message,**  and  not  the  original  sender, 
must  be  the  plaintiff;  the  latter  can  not  maintain  the  suit  for  the  penalty.' 

8.  Defenwe  to  AotionB  fltr  Penalty  —  a.  In  General.  —  Upon  the  issue  of 
the  negligence  or  default  of  the  company,  the  same  defenses  are  available  to 
the  company  in  such  actions  as  in  ordinary  actions  for  damages.  The  com- 
pany may  show,  where  the  charge  is  a  failure  to  deliver,  that  the  addressee 
did  not  live  within  the  free  delivery  limits  of  the  locality  to  which  the  message 
is  sent.'*  Where  the  charge  is  a  failure  to  transmit  promptly,  the  company 
may  show  that  the  delay  was  due  to  the  arrangement  of  its  office  hours 
reasonably  established  by  it,'*  or  that  the  delay  was  caused  by  a  derangement 


whether  the  delay  was  in  the  transmission  or  in 
the  delivery  after  transmission.  Western  Union 
Tel.  Co.  v.  Pallotta,  8i  Miss.  ai6. 

1,  lCsr«  Delay  In  Transmitnon.  —  Westecn 
Union  Tel.  Co.  v.  Hall,  79  Miss.  633 ;  Marshall 
V,  Western  Union  Tel.  Co.,  79  Miss.  154,  89 
Am.  St.  Rep.  585.  Compare  Parker  v.  Weitera 
Union  TeL  Co.,  87  Mo.  App.  553,  where  a  re- 
covery was  allowed  for  a  delay  in  delivery  after 
receipt  of  the  message  at  the  destination  office, 
under  Mo.  Rev.  Stat.  1899,  S  1255,  imposinK  B 
penalty  for  failing  to  transmit  promptly  and  in 
good  faith. 

3.  See  the  title  LiguiDATU  Dakagu,  vol. 
19.  P*  394- 

8.  Froof  of  AAtnal  Suug*  Vot  Be^vired.— 

Uttle  Rock,  etc..  Tel.  Co.  v.  Davis,  41  Ark.  '79, 
8  Am.  &  Ejig.  Corp.  Cas.  102;  Western  Union 
Tel,  Co.  If.  Cobbs,  47  Ark.  344,  58  Am.  Rep. 
7S6;  Western  Union  Tel.  Co.  v.  Pendleton,  95 
Ind.  13,  48  Am.  Rep.  693;  Western  Union  Tel. 
Co.  V.  Adams,  87  Ind.  598,  44  Am.  Rep.  776; 
Western  Union  Tel,  Co.  v.  Ferguson,  157  Ind. 
37;  Western  Union  Tel,  Co.  v.  Allen,  66  Miss, 
549,  25  Am.  &  Eng.  Corp.  Cas.  535;  Jacobs  v. 
Postal  Tel.  Cable  Co.,  76  Miss,  278. 

4.  FUIntUTs  Bight  to  Samaras  ITnaffsotad  by 
BacoTsry  of  the  Penalty.  —  Western  Union  Tel. 
Co,  V.  Lindley,  89  Ga.  484 ;  Western  Union  Tel. 
Co.  If.  Pendleton,  95  Ind.  12,  48  Am.  Rep.  692, 
8  Am.  &  Eng.  Corp.  Cas.  56 ;  Hadlcy  v.  West- 
em  Union  Tel.  Co.,  iij  Ind.  191,  21  Am.  & 
Eng,  Corp.  Cas.  76 ;  Camahan  v.  Western  Union 
Tel.  Co.,  89  Ind.  526,  46  Am.  Rep.  175 ;  Wilkins 
V.  Western  Union  Tel.  Co.,  68  Hiss.  6. 

The  Galffbmls  Statats  authorizes  a  recovery 
of  "  actual  damages  and  $50  in  addition 
thereto."  Cal.  Cvr,  Code,  B  2209-  Under  this, 
vhere  there  is  a  showing  of  negligence  but  no  ' 


proof  of  substantia]  damages,  the  penalty  and 
nominal  damages  are  recoverable.  Stafford  v. 
Western  Union  Tel.  Co.,  73  Fed.  Rep.  373. 

5.  Western  Union  Tel.  Co.  f.  McLaurin,  70 
Miss.  26;  Western  Union  Tel.  Co.  v.  McCoi^ 
mick,  (Miss.  1900)  27  So.  Rep.  606. 

6.  HamlsM  Xiror  in  Trsjismlssion,  —  Western 
Union  Tel.  <Co.  v.  Qarke,  71  Miss.  157.  See  also 
Western  Union  Tel.  Co.  v.  Rountree,  92  Ga. 
611,  44  Am.  St.  Rep.  93;  Wolf  v.  Western 
Union  Tel.  Co.,  94  Ga.  434. 

7.  Conneoting  Une  Befnslng  to  Transmit. — 
U.  S.  Telegraph  Co.  tf.  Western  Union -Tel.  Co., 
56  Barb.  (N.  Y.)  46. 

The  Illinois  Act  of  July  i,  1874,  requiring 
every  tel^aph  company  to  accept  and  transmit 
messages  offered  by  other  telegraph  companies, 
does  not  embrace  a  message  tdephoned  to  the 
company  for  transmission.  People  v.  Western 
Union  Tel.  Co.,  166  III.  15. 

8.  Initial  Line  Host  8ae.  — U.  S.  Telegraph 
Co.  V.  Western  Union  Tel.  Co.,  56  Barb.  (N. 
Y.)  46. 

9.  Thum  V.  Alta  Tel.  Co.,  15  Cat  473- 

10.  AddTfliHa  Hot  Within  HtXtwvj  Limits.— 

Western  Union  Tel.  Co.  r.  Lindley,  62  Ind. 

371. 

But  such  a  fact  is  no  defense  where  the  fault 
of  the  company  was  in  not  transmitting  the 
message  promptly.   Horn  v.  Western  Union  Tel. 

Co..  88  Ga.  ■;38. 

•  II.  Delav  Dae  to  Arrangementof  Offlos  Honrs, — 
Western  Union  Tel.  Co.  tf.  Harding,  103  Ind. 
505,  10  Am.  &  Eng.  Corp.  Cas.  617;  Given  v. 
Western  Union  Tel.  Co.,  24  Fed,  Rep.  119,  8' 

Am.  &  FnR.  Corp.  Cas.  107.  sufra.  IX.  3.  a. 
As  to  OMce  Hours.  Compare  Western  Union 
Tel.  Co.  r.  Ward,  23  Ind.  377.  85  Am.  Dec. 
462. 
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of  its  lines  due  to  an  unavoidable  casualty  and  that  the  message  was  sent 
within  a  reasonable  time  after  the  difficulty  was  removed.'  It  may  also  be 
shown,  by  way  of  defense  generally,  that  the  plaintiff  has  not  brought  his  case 
within  the  operation  of  the  statute  under  which  he  claims,*  or  that  the  failure 
to  deliver  was  due  to  the  contributory  negligence  of  the  sender.* 

b.  Effect  OF  Stipulations. —  Where  the  language  of  the  stipulation 
makes  it  applicable  to  actions  for  penalties,  it  is  as  effective  in  such  actions  as 
in  actions  to  recover  damages.^  A  stipulation  requiring  "  all  claims  for  dana- 
ages  "to  be  presented  within  sixty  days  embraces  a  claim  for  the  penalty, 
though  there  is  some  controversy  on  the  point.^ 

c.  Accord  and  Satisfaction.  —  Since  the  penalty  is  not  an  award  of 
liquidated  damages,  the  fact  that  the  telegraph  company  voluntarily  tendered 
or  paid  to  the  pUintiff  the  price  paid  for  transmission  and  such  damages  as  he 
sustained  by  reason  of  its  error  or  delay  does  not  affect  his  right  to  recover 
the  penalty  unless  it  appears  also  that  he  accepted  such  payment  in  full  set- 
tlement of  all  his  claims  and  by  way  of  accord  and  satisfaction.* 

d.  Prepayment  of  Charges.  —  Where  the  statute,  in  terms,  is  appli- 
cable only  when  the  charges  for  transmission  were  paid,  no  recovery  of  the 
penalty  can  be  had  in  the  absence  of  proof  of  the  payment  of  such  charges.'' 

9.  Effect  ot  Repeal  of  Statute.  —  There  is  no  vested  right  in  a  penalty 
although  liability  therefor  has  accrued;  an  action  to  recover  it  cannot  be  main- 
tained after  the  act  providing  for  it  has  been  repealed,  although  the  penalty 


1.  UuToldable  Derangement  of  Llnea.  —  West- 
ern Union  Tel.  Co.  v.  Davis,  95  Ga.  533. 

8.  See  the  various  requirements  of  the  stat- 
ute, as  set  out  in  other  paragraphs  of  this  sec- 
tioti. 

If  the  Company  Has  Mo  Offloe  at  the  point  to 
v/uich  the  message  is  directed,  so  that  the  mes- 
sage cannot  be  sent,  and  the  acceptance  of  the 
message  for  transmission  was  inadvertent, 
there  is  no  liability  for  the  penalty.  Peterson 
V.  Western  Union  Tel.  Co.,  10  Ind.  App.  227. 
Compare  Western  Union  Te).  Co.  v.  Jones,  69 
Miss.  658,  30  Am.  St.  Rep.  579. 

S.  flootribntiliT  HegUgenoo. —  Western  Union 
Tel.  Co.  v.  Patrick,  9a  Ga.  607,  44  Am.  St.  Rep. 
90  (failure  to  give  proper  address). 

4.  Stlpolation  —  Indiana.  —  Western  Union 
Tel.  Co.  V.  Yopst,  118  Ind.  248,  25  Am.  8c  Eng. 
Corp.  Cas.  5^7;  Western  Union  Tel.  Co.  v. 
Jones,  95  Ind.  228,  48  Am.  Rep.  713,  8  Am.  & 
Eng.  Corp.  Cas.  47. 

lovm.  —  Albers  v.  Western  Union  Tel.  Co..  98 
Iowa  51. 

Missouri.  —  Montgomery  v.  Western  Union 
Tel.  0>.,  50  Mo.  App.  591 ;  Kendall  v.  Western 
Union  Tel.  Co.,  56  Mo.  App.  192;  Barrett  v. 
Western  Union  Tel.  Co.,  42  Mo.  App.  546. 

South  Dakota.  —  Kirby  v.  Western  Union 
Tel.  Co.,  7  S.  Dak.  623. 

Virginia.  —  Western  Union  Tel.  Co.  f».  Powell, 
94  Va.  368. 

In  OeorgU,  the  stipulation  requiring  the  claim, 
whether  for  damages  or  for  the  penalty,  to  be 
presented,  in  writing,  within  sixty  days  is  held 
void  as  to  the  claim  for  the  penalty  as  being 
contrary  to  the  policy  of  the  statute,  though  it 
is  valid  as  to  the  claim  for  damages.  Mattis  v. 
Western  Union  Tel.  Co..  94  Ga.  338,  47  Am.  St. 
Rep.  167 :  Meadors  v.  Western  Union  Tel.  Co., 
96  Ga.  788. 

B.  Western  Union  Tel.  Co.  v.  Jones.  95  Ind. 
2s8,  48  Am.  Rep.  71.1-  In  this  case  it  was  ob- 
served that  the  word  "claims"  is  one  of  very 


extensive  significance,  embracing  every  species 
of  legal  demand ;  that  the  word  "  damages " 
means  that  which  is  to  be  assessed  in  plaintifi's 
favor  as  the  amount  of  his  recovery;  and  that 
the  penalty  is,  in  this  sense,  "  damages,**  it  be- 
ing a  recovery  in  which  the  individual  alooe^ 
and  not  the  public,  is  interested.  The  correct- 
ness of  this  holding  was  denied  -in  Western 
Union  Tel.  Co.  v.  Cobbs,  47  Ark.  344,  58  Am. 
Rep.  756.  See  also  Western  Union  Tel.  Co.  v. 
James,  90  Ga.  254. 

6.  Aooord  and  Satiafsetlim.  —  Western  Union 
Td.  Co.  V.  Tivlor,  84  Ga.  419 ;  Western  Union 
Tel.  Co.  V.  Moss,  93  Ga.  494!  Westeni 
Union  Tel.  Co.  v.  Bii^twell.  94  Ga.  434 ;  West- 
em  Union  Tel.  Co.  v,  Buchanan,  35  Ind.  429,  9 
Am.  Rep.  744. 

7.  Prepayment  of  Charges.  —  Western  Union 
Tel.  Co.  V.  Mossier,  95  Ind.  32;  Western  Union 
TeL  Co.  V.  Ferguson,  57  Ind.  495;  Langley  v. 
Western  Union  Tel.  Co.,  88  Ga.  777 ;  Wood  v. 
Western  Union  Tel.  Co.,  59  Mo.  App.  336. 

Under  the  Georgia  statute  there  can  be  no 
recovery  unless  the  charges  were  actually*  pre- 
paid. If  the  message  was  sent  without  charge 
because  of  the  sender's  connection  with  the 
company  or  for  other  reason,  the  penalty  is  not 
recoverable  although  the  message  was  marked 
"prepaid."  Western  Union  Tel.  Co.  v.  Ryds, 
94  Ga.  336. 

Where  the  sender  tenders  the  amount  of  the 
charges  and  tiien  withdraws  it,  observing  that 
the  addressee  ought  to  pay  it,  the  tender 
amounts  to  nothing  and  the  penalty  is  not  re- 
coverable. Western  Union  Tel.  Co.  v.  Power, 
93  Ga.  543. 

If  the  message  is  paid  for,  the  fact  that  the 
operator  returns  the  money  to  the  person 
ing  and  substitutes  a  free  or  a  "  collect "  mct- 
sage  for  the  prepaid  one.  without  the  sender's 
knnwledore.  will  nnt  relieve  the  comnany  of  lia- 
bility. Western  Union  Tel.  Co.  v.  Moss.  93  Gs. 
494- 
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was  incurred  before  the  repeal,  unless  the  repealing  act  contains  a  clause  sav- 
ing the  right  to  recover  penalties  already  incurred  J 

XIT.  TEIxeBAXg  n  SviDurcx  —  1.  Admiuibility  in  OeueraL  —  Ordinarily 
the  general  rules  of  law  relative  to  the  admission  of  letters  in  evidence  apply 
to  telegrams,*  with  the  exception  that  while  the  rule  which  permits  a  letter  to 
be  admitted  in  evidence  against  a  party  without  proof  of  the  handwriting 
further  than  that  it  had  been  received  in  due  course  in  reply  to  a  letter  which 
/  had  been  addressed  to  the  same  party  will  apply  to  a  dispatch  sent  in  answer 
to  a  communication  by  letter,  it  is  not  applicable  to  a  dispatch  sent  in  reply  to 
a  communication  by  telegraph." 

Aatli6otldt7  Mart  Be  Shotra.  — A  telegram  is  not  admissible  as  evidence  in  the 
absence  of  proof  of  its  authenticity,  either  by  proof  of  the  handwriting  of  the 
sender  when  the  original  message  is  offered,  or  by  other  evidence  of  its 
genuineness.' 

Bfltot  to  B«  CHtm  num.  —  Telegrams  which  are  shown  to  have  been  delivered 
for  transmission  are  admissible  as  declarations  of  the  sender  when  proven  to 
have  been  signed  by  him,  or  by  some  one  for  him,*  and  dispatches  in  the 
form  in  which  they  are  received  by  the  party  to  whom  they  are  sent  are  evi- 
dence of  the  communication  between  the  parties,*  and  also  of  the  information 
upon  which  the  addressee  may  have  acted,  where  his  good  faith  or  his  inten- 
tions  are  in  question,*  provided  it  is  shown  that  he  read  and  acted  upon 
them.* 


\,  Western  Unton  Tet  Co.  v,  Browfl,  io8  Ind. 
538,  14  Am.  ft  Eng.  Corp.  Cm.  139*  See  alto 
the  title  Statutes,  vol.  26,  p.  753- 

8.  Tslwrunf  in  XvidmM  —  Qtnml  Bnle. — 
U.  S.  V.  Babcock,  3  DiU.  (U.  S.)  s^\ ;  Southern 
R.  Co.  V.  Howell,  13s  Ala.  639;  Com.  v.  Bur- 
ton, 183  Mass.  461 ;  People  v.  Hammond, 
(Mich.  1903}  93  N.  W.  Rep.  1084;  Cotqiland 
o.  Arrowsmith,  18  L.  T.  N.  S.  755. 

S.  Smith  V.  Eastoii,  54  Md.  13S,  39  Am.  Rep. 
355 ;  Howley  v.  Whipple,  48  N.  H.  487.  See 
also  Ovenston  v.  Wilson,  3  C  &  K.  i,  61  E.  C. 
L.  I.  Compare  Thorp  v.  Philbin,  15  Daly  (N. 
Y.)  155;  People  f.  Hammond,  (Mich.  1903) 
93  N.  W.  Rep.  1084.  In  this  last  case  it  was 
shown  by  parol  that  the  witness  had  sent  a 
dispatch  tp  the  defendant  and  had  recelTed 
what  purported  to  be  a  repbr»  and  it  appearing 
that  the  telegraph  company  had  before  the  trial 
destroyed  the  original,  it  was  held  that  the 
reply  message  was  admissible  without  other 
proof  that  it  had  been  sent  by  the  defendant 

4.  Proof  of  Oennineneas.  —  Richie  v.  Bass,  15 
La.  Ann.  668;  Burt  v.  Winona,  etc.,  R.  Co.,  31 
Minn.  47a;  Smith  v.  Easton,  54  Md.  138,  39 
Am.  Rep.  355;  Reynolds  v.  Hinricha,  (S.  Dak. 
1903)  94  N.  W.  Rep.  694;  Chester  v.  State,  33 
Tex.  App.  577.  See  also  Eppinger  v.  Scott,  iia 
Cal.  369,  53  Am.  St.  Rep.  220. 

The  Anthontlolty'  of  Cortain  Tolegrama  Is  Suffl- 
Olently  Frovni,  prima  facie  at  least,  where  one 
in  an  agreed  cipher  was  proved  to  a  certainty, 
others  were  referred  to  in  exhibiti  of  the  oppo- 
site party,  and  still  others  contained  directions 
to  draw  (bafts  which  were  shown  to  have  been 
drawn  and  paid.  Oregon  Steamship  Co.  v. 
Otis,  100  N.  Y.  446,  53  Am.  Rep.  aai ;  (Snpm. 
Ct  Gen.  T.)  14  Abb.  N.  Cas.  (N.  Y.)  388. 

Testimony  of  the  recipient  that  he  received 
the  message  and  the  admission  of  the  sender 
that  it  is  the  message  he  sent  is  abundant  proof 
of  the  authenticity  of  the  message.  Dunbar  v. 
U.  S.,  156  U.  S.  185. 


But  where  the  sender  testifies  that  the  mes- 
sage was  in  her  own  handwriting,  and  was  sent 
by  her,  a  dispatch  taken  from  the  company's 
files  of  about  the  same  date,  purporting  to  be 
signed  by  her  and  referring  to  the  subject- 
matter  in  question,  is  not  admissible  if  not  in 
her  handwrititv.  Lewis  v.  Havens,  40  Conn. 
363* 

0.  Tdsgruu  AAadMlble  on  Deetaratioai. — 

Com.  V.  Jeffries,  7  Allen  (Mass.)  548,  83  Am. 
Dec.  71a.  See  also  People  v.  Hammond, 
(Mich.  1903)  93  N.  W.  Rep.  1084. 

Evidence  that  a  telegram  was  sent  by  the 
defendant  to  the  drawee  cf  an  order  which  he 
had  given  to  plaintiS,  directing  the  drawee  to 
withhold  a  part  of  the  amount  specified  and  to 
pay  the  remainder,  is  competmt  as  tending  to 
show  an  admission  by  the  defendant  of  tnddit- 
edness,  at  least  to  the  extent  of  the  amount  of 
such  remainder.  Griggs  v.  Deal,  30  Mo.  App, 
15a.  See  also  Benford  v.  Sanner,  40  Pa.  St 
9,  80  Am.  Dec.  545. 

6.  Com.  V.  Jeffries,  7  Allen  (Mass.)  548,  83 
Am  Dec.  713;  Taylor  v.  Steamboat  Robert 
Campbell,  20  Mo.  254.  See  also  infra,  this 
title,  XVI.  a.  Telegraph  Company  Ordinarily 
Agent  of  Sender. 

7.  As  showing  Infonutlon  on  which  a  plain- 
titf  acted  in  suing  out  an  attachment,  tele- 
grams sent  to  him  and  delivered  by  telephone, 
and  reduced  to  writing  by  the  person  receiving 
them  and  acted  upon  in  that  form  by  such 
plaintiff,  are  admissible.  It  is  not  necessary 
in  soch  a  case  that  they  should  be  verified  by 
comparing  them  with  the  originals  on  file  in 
the  company's  office,  the  question  in  such  a 
case  being  not  what  the  original  messages  con- 
tained, but  what  was  contained  in  them  as 
they  reached  the  plaintiff.  Deere  v.  Bagley, 
80  Iowa  197. 

8.  Proof  that  Telsgram  Wu  Aetod  On.  — 
J.  K.  Armsby  Co.  v.  Eckerly,  4a  Mo.  App. 
a99. 
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XfUMM. 


TlM  6«aeral  BoIm  OoTftrniog  the  AdmlnloB  of  DoeaniOBUTy  EvldenM  apply  in  the  case 

of  telegrams  as  in  other  cases.^  As  a  rule,  it  must  appear  that  the  party  who 
is  to  be  adversely  affected  by  the  evidence  must  have  been  a  party  to  the 
message,  either  as  sender  or  addressee,'  but  exceptional  cases  may  arise. 
Thus,  in  an  action  for  the  price  of  goods  sold,  a  telegram  countermanding  the 
order  for  such  goods,  though  sent  to  one  not  a  party  to  the  suit,  is  admissible 
when  it  appears  that  it  was  intended  to  be  delivered  to  the  sellers  and  that  it 
actually  came  into  their  possession  and  was  replied  to  by  them.*  The  reported 
cases  afford  other  instances  of  the  application  of  the  general  rules  to  this 
class  of  cases.* 

2.  Primary  and  Svoondary  Xvidmeo.  —  The  principal  question  arising  in  this 

connection  is  as  to  what  is  the  primary  or  best  evidence  of  the  communica- 
tion sent  by  telegraph.  In  such  communications  there  are  two  distinct  docu- 
ments, the  one  delivered  to  the  telegraph  company  for  transmission  and  the 
one  delivered  by  the  company,  from  its  receiving  office,  to  the  addressee. 
While  .the  contents  of  these  are  so  usually  identicalas  to  create  a  presumption 
that  they  are  the  same,'  they  are  not  always  so,  and  the  presumption  is  not  a 
conclusive  one. 

Katore  of  Inquiry.  —  When  the  message  is  offered  as  a  declaration  by  the 
sender,  to  be  used  in  a  criminal  proceeding,  or  as  an  admission  in  a  civil  suit, 
the  message  as  tendered  for  transmission  is  the  original  and  best  evidence  and 
its  absence  must  be  accounted  for  before  proof  is  admissible  to  show  its  coo- 
tents.*  But  the  inquiry,  where  the  message  relates  to  a  contract  between  the 
parties,  is  as  to  what  message  was  transmitted  and  not  what  was  intended  or 
directed  to  be  sent ;  the  general  rule  therefore  is  that  the  message  delivered  at 
the  destination  to  the  person  addressed  is  the  original  and  is  the  best  evidence 
of  the  communication  between  the  parties,^  and  may  be  introduced  as  evi- 


1.  See  generally  the  title  DocuUENTARY  Evi- 
dence, vol.  9,  p.  877. 

S.  Only  FartiN  to  K«Nag«  Afltetod.  —  See 
Powell  V.  Bmnner,  86  Ga.  531 ;  People  v.  Ham- 
mond, (Mich.  1903)  93  N.  W.  Rep.  1084. 

Correspondence  by  wire  between  operators 
sending  and  receiving  a  message  which  was 
not  communicated  to  the  sender  is  not  ad- 
missible to  show  that  the  person  to  whom  the 
message  was  directed  was  absent  -from  the 
place  of  delivery.  Western  Union  Tel.  Co.  v. 
Cooper,  71  Tex.  507,  10  Am.  St.  Rep.  77a. 

Letters  and  telegrams  as  to  the  cancellation 
of  an  insurance  policy,  sent  by  the  Insurance 
company  to  its  agent  after  a  loss,  are  not  ad- 
missible against  the  insured  in  an  action  on 
the  policy.  Brownfield  v.  Phoenix  Ins.  Co.,  35 
Mo.  App.  54,  26  Mo.  App.  390.  See  aho 
Larminie  v.  Carley,  114  111.  196. 

8.  Eldrtdge  v.  Hargreaves,  30  Neb.  638. 

4.  FaitioiilaT  InctuuM.  —  In  an  action  for  a 
conspiracy,  telegrams  from  the  wife  of  one  of 
the  defendants,  being  neither  written  nor  sent 
by  either  of  them,  are  not  admissible  as  evi- 
dence against  them,  nor  can  they,  as  declara- 
tions of  the  wife,  affect  her  husband.  Ben- 
ford  v.  Sanner,  40  Pa.  St.  9,  80  Am.  Dec. 
545- 

In  the  trial  of  a  person  charged  with  stealing 
horses,  a  telegram  sent  by  him  in  which  he 
offered  to  sell  horses,  taken  in  connection  with 
other  circumstances,  is  competent  as  evidence 
tending  to  show  his  preparations  for  flight. 
State  V.  Espinozie,  20  Nev.  209.  See  also 
Meinert  v.  Snow,  3  Idaho  112;  People  t-.  Ham- 
mond, (Mich.  1903)  93  N.  W.  Rep.  1084. 


A  police  officer  at  the  station  bouse,  in  con- 
versation with  a  prisoner  under  arrest  for 
larceny,  stood  by  and  saw  die  prisoner  reeeiTc 
and  rnd  a  telegram  whi^  he  afterwards 
passed  to  the  officer  to  be  read  aloud.  Hiis 
the  officer  did,  when  the  prisoner  denied  aH 
knowledge  of  the  message  or  its  sender.  It 
was  held  that  the  telegram  was  admissible  for 
the  purpose  of  enabling  the  jury  to  understand 
the  conversation  of  which  it  was  a  part.  Com. 
V.  Vosburg,  113  Mass.  419. 

5.  See  the  title  pBUuumoiis,  vol.  ja, 
p.  1256. 

6.  Orlgtaal  a«  B«tt  XvldeiMa.  —  Com.  v.  Jef- 
fries, 7  Allen  (Mass.)  548,  83  Am.  Dec.  71a- 
See  also  Morgan  r.  People,  59  III.  58. 

7.  Sttle  that  Xessags  DsUrerad  at  DeMlaatioB 

Is  OrigiaaL  —  Illinois. —  Anheuser-Busch  Brew- 
ing Assoc.  V.  Hutmacher,  137  III.  652,  oiKrmmg 
29  III.  App.  316;  Chicago,  etc.,  R.  Co.  v.  Rus- 
sell, 91  III.  296,  33  Am.  Rep.  54;  Mattcaon  v. 
Noyes,  25  III.  591. 

Kantas.  —  Barons  v.  Brown,  25  Kan.  414. 

Massachusetts,  —  Nickerson  v.  Sptndell,  164 
Mass.  25. 

Minnesota.  —  Wilson  v,  Minneapolis,  etc.  R. 
Co.,  31  Minn.  481 ;  Magte  v.  Herman,  50  Minn. 
424,  36  Am.  St.  Rep.  660. 

New  Hampshire.  —  Howley  r.  Whipple,  48 
N.  H.  487. 

ffew  York.  —  See  Thorp  t;.  Philbin,  15  Daly 
(N.  Y.)  iss. 

Vermont.  —  Durkee  v.  Vermont  Cent.  R.  Co., 
29  Vt.  127. 

West  Virginia.  —  Merchants'  NaL  Bank  v. 
Wheeling  First  Nat.  Bank.  7  W.  Va.  544. 
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dence  withqut  any  accounting  for  the  message  tendered  to  the  company.* 
An  exception  to  this  rule  will  prevail  where  the  company  acts  as  the  agent  of 
the  addressee  by  reason  of  his  having  been  the  party  suggesting  the  telegraph 
as  the  means  of  communication.* 

Vkm  tt«  Irtloii  Zi  Agkinit  the  Tabgittph  Compu^  fw  Imr  la  TnunliiloB  the  inquiry 
is,  necessarily,  as  to  the  contents  of  both  messages,  and  in  such  case  each 
messc^  is  the  original  evidence  of  its  own  contents.'  If  the  action  is  based 
merely  on  a  delay  in  delivery,  the  message  delivered  to  the  addressee  is 
admissible  without  proof  of  the  original  tendered  to  the  company,*  particu- 
larly where  there  is  no  claim  that  the  former  was  different  from  the  latter.* 

SMonduy  BvldraM  of  the  Omtuti  of  &  Telagnun,  by  the  testimony  of  witnesses  or 
a  letterpress  or  other  copy,  is  admissible  only  after  proof  that  the  original 
telegram  has  been  lost  or  destroyed,'  or  that  it  is  beyond  the  jurisdiction  of 
the  court.'  But  where  it  is  not  shown  that  the  message  was  ever  reduced  to 
writing,  either  at  the  sending  or  receiving  office,  there  is  no  ground  for 
excluding  parol  evidence  as  to  its  contents." 

Snffldeney  «f  Proof  of  Low  or  vt  Contmtt  of  Xiwag*,  What  constitutes  sufficient 
proof  of  the  loss  or  destruction  of  the  original  telegram  and  of  proper  effort, 
on  the  part  of  the  party  offering  the  secondaiy  evidence,  to  secure  the  origi- 
nal must  depend  upon  circumstances  and,  like  other  matters  of  proof,  varies 
with  particular  cases.*  The  testimony  of  the  company's  employees  at  the 
office  where  the  original  was  received  that  it  could  not  be  found  and  that 
under  the  rules  of  the  company  all  messages,  after  being  kept  for  six  months, 
are  sent  to  the  home  ofHce  to  be  destroyed  is  competent  to  show  the  impossi- 
bility of  producing  the  original,"  though  it  is  not  competent  for  the  manager 
of  the  sending  office  to  testify,  from  ink)rmation,  that  the  messages  filed  with 
him  for  transmission  had  been  destroyed  by  the  officials  at  the  head  office.*^ 
The  testimony  of  an  addressee  as  to  the  contents  of  a  messa|[e  is  not  ad- 
missible in  the  absence  of  proof  of  the  loss  of  the  message  itself  but  the 

1.  Savdand  v.  Green,  40  Ws.  431.  Comfan  Txnu. — Pratfaer  v.  Wilkeni,  68  Tex.  187; 

Oregon  Steamihip  Co.  v.  Otis,  too  N.  Y.  446,  Western  Union  Tel.  Co.  v.  Williford,  (Tex. 

S3  Am,  Rep,  aai.  Civ,  Aw),  1894)  a?  S.  W.  Rep.  700. 

S.  Oompan;  u  Agent  of  Bonder.  —  Smith  v.  And  see  generally  the  title  Sbcoicda>t  En- 

Easton,  54  Md,  138,  39  Am.  Rep.  365-   See  also  dskcb,  vol.  35,  p.  161. 

Pegram  v.  Western  Union  Tel.  Co.,  100  N.  A  letterpress  copy  of  the  message  is  com- 

Car.  38.  6  Am.  St.  Rep.  557.  21  Am.  &  Eng.  potent  secondary   evidence.  Anglo-American 

Corp.         150.  Packing,  etc,  Co.  v.  Cannon,  31  Fed.  Rep.  313. 

8.  AotfOB  hr  Bmr  la  TMnnitalen. — Mor-  On  proof  of  the  destnietion  of  die  original, 

gan  V.  People,  59  111.  58 ;  Cairo,  etc.,  R.  Co.  v.  an  uncertified  copy  of  a  telegram  was  held  to 

Mahoney.  83  111.  73,  zs  Am.  Rep.  299 ;  Western  be  admissible  on  a  trial  for  forgery  to  show 

Union  TeL  Co.  v.  Hopkins,  49  Ind.  223;  Reli-  that  the  respondent  at  a  certain  time  knew  of 

ance  Lumber  Co.  v.  Western  Union  Td.  Co.,  58  a  material  fact  therein  stated.    Stote  v.  Hop- 

Tex.  394.  44  Am.  Rep.  620.  kins,  50  Vt,  316. 

4.  AotlOA  te  Doky.  —  Conyers  v.  Postal  TeL  T.  Pensacola  R.  Co.  v.  Schaffer,  76  Ala.  233 ; 

Cable  Co.,  93  Ga.  619,  44  Am.  St.  Rep.  100;  Whilden  v.  Merchants',  etc,,  Nat  Bank,  64 

Western  Union  Tel.  Co.  v.  Bates,  93  Ga.  353;  Ala.  1,  38  Am.  Rep.  i. 

Western  Union  Tel.  Co.  v.  Blance,  94  Ga.  431.  I,  Whoa  KssNgo  Was  VotBodnoodto  Writtag. 

0.  Western  Union  Tel,  Co,  c.  Fatman,  73  Ga.  — Terre  Haute,  etc,  R.  Co.  v.  Stockwell,  118 
38$,  54  Am,  Rep.  877.  Ind.  98.    See  also  Riordan  v.  Gugger^,  74 

1.  Ssoondarj  Svidnoe  —  Alabama.  —  McCor-  Iowa  688. 

mick  V.  Joseph,  83  Ala.  401 ;  Whilden  v.  Mer-  9.  See  generally  Secohdaky  Evidbhce,  vol. 

chants',  etc,  Nat.  Bank,  64  Ala.  t,  38  Am.  25,  p,  161.    See  also  Flint  v.  Kennedy,  33  Fed. 

Rep,  I.  Rep.  820, 

ArtMona.  —  Yavapai  Cdonty  v.  014eil,  (Arix.  10.  Dostrootlon  of  OriflnaUP1lTi1lanttoBalo.— 
I893)  39  Pac  Rep.  430.  Riordan  v,  GuggerQr,  74  Iowa  688;  Western 

Georgia.  —  Western  Union  TeL  Co.  v.  Hincs,  Union  Tel.  Co.  v.  Collins,  45  Kan.  88 ;  Smith 

94  Ga.  430.  V.  Easton,  54  Md.   138,  39  Am.  Rep.  355; 

Indiana.  —  Western  Union  Tel.  Co.  v.  Hop-  Oregon  Steamship  Co.  y.  Otis,  100  N.  Y.  446, 

kins,  49  Ind,  333.  53  Am.  Rep,  331,  (Supm.  Ct.  Gen.  T.)  14  Abb. 

Mississippi.  — WiWiixoM  v.  Briekell,  37  Misa.  N.  Cas.  (N.  Y.)  388,   See  also  People  v.  Ham- 

683,  7S  Am.  Dec.  88.  mond,  (Mich.  1903)  93  N.  W.  Rep.  1084. 

Nabrasha.  —  Ydser  v.  Cathers,  (^Ifb.  1903)  11.  American  Union  TeL  Co,  v.  Dangfatar,  89 

fj  N.  W.  Rep.  840,  Ala.  igi, 

•7  C.  ot  U-^  1089  V9laS)e  XRVH, 
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admission  of  such  testimony  is  harmless  where  the  sender,  who  is  a  party  to 
the  action,  admits  the  sending  of  the  message  and  the  contents  as  alleged  in 
the  pleadings.' 

HMMtty  of  HotlM  to  proanoe.  —  It  has  been  held  that,  in  an  action  against  a 
telegraph  company  for  negligence  with  respoct  to  a  message,  the  plaintiff  may 
not  introduce  secondary  evidence  of  the  contents  of  the  message  unless  notice 
to  produce  the  original  has  been  first  given  to  the  company.*  The  better 
rule,  however,  is  that  in  such  case  the  company,  from  the  nature  of  the  suit, 
is  charged  with  notice  that,  having  possession  of  the  original,  it  will  be  ex- 
pected to  produce  It,  and  plaintiff  may  therefore  introduce  secondary  evidence 
without  having  given  a  formal  notice  to  produce.* 

5.  PrMtunption  AHitng  from  Mnding  Of  Heisftg*.  — .The  presumption  that 
letters  duly  posted  reach  thetr  addressees  in  due  course  applies  equally  to 
telegrams  which  are  shown  to  have  been  accepted  by  the  telegraph  company 
for  transmission ;  *  and  the  receipt  of  a  message  over  the  wires  at  the  point  of 
destination  creates  a  presumption  that  the  mess:^  Is  from  the  office  from  which 
It  purports  to  come.*  But  the  fact  that  a  dispatch  was  forwarded  to  a  person 
at  a  particular  place  and  that  an  answer  purporting  to  be  from  him  was  received 
in  due  course  is  not  evidence  that  the  person  in  question  was  at  that  place  at 
that  particular  time.* 

4.  Tolegranu  as  Privllofed  Oommttnioatloiu.  ~  They  are  not  privileged  and 
their  production  in  evidence,  by  the  telegraph  company,  may  be  compelled.' 

Tke  MnlflMM  «f  th»  OMiatts  af  teUgnw  Um  CoHfuy  is  prohibited  by  statute 
in  a  number  of  the  states,  and  the  company  is  made  liable  in  damages  for  any 
failure  to  observe  the  prohibition.* 

6.  Hotioo  by  Telsgnm.  ^  A  notice  by  telegram  Is  a  sufAdent  compliance 
with  a  rule  or  statute  requiring  written  notice.* 


1,  addraMM  TMtUyiat  M  M  Oonttats.  —  Wil- 
liams V.  Brickell,  Miss.  75  Am.  Dec. 
88.  See  alao  OrecoD  Steamabip  Co.  v.  Otia, 
too  N.  Y.  446,  53  Am.  Rep.  aau 

%,  HoUoo  to  FrodMo  Ortfliud.  —  Wcatera 
Union  Tel.  Co.  v.  Hopldos,  49  Ind.  aaj. 

S.  Reliance  Lumber  Co.  v.  Western  Union 
Tel.  Co.,  58  Tex.  395,  44  Am.  Rep.  6m. 

4.  See  the  title  PsBSUlCPnoiit,  vol.  aa,  p. 

5,  Elwood  V.  Weatem  Unioa  Td.  Co.,  41  M. 
Y.  549,  6  Am.  Rep.  140. 

«.  Howler  V'  Whipple,  48  M.  H.  4>r>  la 
tbia  the  court  point*  oat  die  grounds  fnr  dis- 
tinction in  this  particular  between  letters  and 
telegrams. 

#  T.  See  the  title  Pkivileckd  Commukications, 
ToL  13,  p.  100. 

As  to  the  sufficiency  end  the  requisites  of 
proccsa  to  compel  the  produetioa  of  messages, 
see  II  Enctc.  op  Pl.  and  Pa.  1334.  See  also 
U.  8.  V.  Bibcock,  }  DiU.  (U.  S.)  S7«i  /»  » 
Smith,  7  L.  R-  Ir.  a86. 

a.  See  Codfc  of  Miss,  189*,  I  1301 ;  Cbd*  of 
T«iin.  18961  I  isjr-a* 

Where  the  contents  of  a  telegram  are  dis- 
closed by  an  agent  who  receives  it,  the  sender 
is  entitled  lo  recover  dsmagei  sustained  in 
eonttquence  of  the  disclosure,  notwithstanditig 
his  failure  to  comply  with  the  stipvlstiofl  re- 
quiring the  presentation  of  thi  daitU  in  aiitty 
dfeys,  the  disclosure  havitlt  been  frtudntently 
soneealed  from  him  until  ftfter  tht  expirfctioit 
of  that  time  and  then  diseoftred  by  falm  throngh 
Scetdcnt.  Gulf,  etc.,  R.  Co.  v.  Todd,  4  Tex. 
App.  Civ.  C«a.,  I  318.  'What  is  •  rtMonaUe 


time  within  which  the  claim  must  be  prcaented 
in  such  a  case  is  a  question  for  the  jury.  See 
Tborp  V.  Western  Union  TeL  Co.,  84  lowi 

The  disdosnre  of  an  offensive  telegram,  to 
which  plaintiff's  name  had  been  foised  by  the 
operator,  may  be  considered  in  determining 
the  damages  she  is  entitled  to  recover. 
Magoairk  v.  Western  Union  TeL  Co.,  79  MisK. 
632,  89  Am.  St.  Rep.  663,  supra,  Xl.  4.  Forged 
or  Fraudulent  MesMges. 

The  Indiana  statute  imposing  »  penalty  sn 
tdcgmph  companies  hi  certain  cases  dees  not 
cnbraoe  the  wilful  disdosnre  of  the  contents  of 
ft  message  by  the  company  and  no  penalty  ii 
recoverable  therefor.  Western  Union  TeL  Co. 
V.  Bierhatts,  8  Ind.  App.  563. 

9.  Votlee  1^^  tel^nn  —  England.  —  ticy- 
wood  V.  Wait,  16  W.  R.  S05 ;  TonldnaMi  v. 
Cartlcdge,  Alb.  L.  J.  tajj  In  re  Bryant,  4 
Ch.  D.  98,  35  L.  T.  N.  S.  4S9.  35  W.  R.  ajo; 
Ex  p.  langley,  13  Ch.  D.  110,  s8  W.  R. 

United  States.  —  Schofield  v.  Horse  Sprup 
Cattle  Co.,  6i  Fed.  Rep.  433  (order  for  adjotun- 
iog  court).  See  also  infra,  this  title,  Telephatiie 
CvmtnHhicatione  a*  Evidence, 

Georgia.  —  Western  Union  Tel.  Co.  v,  Bail^. 
Its  Ga.  7*1  (ootiae  of  writ  of  certiorari). 

Illinois.  —  Morgan  v.  People,  59  lU.  58. 

/kduHM.  —  See  Kfeilftnu  v.  Wilsoa,  ap  Ind. 
504. 

f»gm.-M  Stale  t>.  Hoknct,        tew*  S>B»  4i 

Am.  Rep.  tai. 

Nrw  Jtney,  —  C«pe  May,  Mc.,  R.  Co.  *>  John* 
son,  35  K.  J.  Eq.  4aa. 
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ZT»  TuiPHOVio  CommilOATlovs  as  XrtDXVOE.--  Conversations  conducted 
through  the  mediuiti  of  a  telephone  do  not  differ  in  their  essential  character- 
istics from  other  verbal  communications;  their  admissibility  and  efTect  as  evi- 
dence are  therefore  governed  by  the  same  general  legal  principles  which  apply- 
in  case  of  ordinary  oral  declaration^.  The  instrument  merely  enables  the  par- 
ties to  carry  on  their  conversation  at  greater  distances  than  under  ordinary 
circumstances.*  There  may  be  cases,  however,  in  which  the  fact  that  the 
voice  was  not  recognized  and  that  neither  party  is  absolutely  sure  of  the 
identity  of  the  person  conversing  with  him,  may  necessitate  a  modification  of 
the  general  rules,* 

A  Vfttlofl  bf  VeiepliM*  Is  a  TtrUl  One  and  therefore  insufficient  under  a  statute 
requiring  a  notice  to  be  in  writing.' 

Wlm*  tk«  ItrtlM  OoaTWM  Ihrtagli  the  Xedioia  of  u  Operator  in  the  employ  of  the 
telephone  company,  he  is  to  be  deemed  the  agent  of  the  party  wno  invokes 
his  aid  and  is  competent  to  prove  the  message  or  conversation  by  his 
principal.^ 

XVt  CONTBAOTB  BY  TeuosAPH  —  1.  In  General  —  Communication  by  tele- 
graph does  not  differ  essentially  from  correspondence  through  the  mails,  and 
contracts  may  be  made  by  it  as  well  as  by  letter,'    Such  contracts  are  governed 


1.  Tolophonlo  Conunanloationi  ai  fevidoneo. — 

Wolfe  V.  Missoufl  Pac.  It.  Co.,  5^  Mo.  4?3, 

10  Am.  St.  Rep.  331,  37  Am.  &  Eng.  R.  Cas. 
fMt  Globt  Pl-intlttB  Co.  v.  Stabl,  J3  Mo.  App. 
451 :  People  v.  Ward,  (Oyer  &  T.  Ct)  3  N.  Y. 
Crlid.  4Bj<  Sen  aUo  Gatt  Wollvel-,  103 
lit  App.  fi ;  Danbemillef  V.  Leoilfcrd,  8  Ohio 
CIr.  Dec.  ^35.  15  Ohio  Clt.  Ct.  68(t;  Soothw&rk 
Nat  Batik  V.  Smith,  21  Pa.  Co.  Ct  i,  7  Pb- 
Dist.  183.  And  see  the  title  AdUiSsions,  vol. 
t,  pp.  B?8,  jiy. 

Ad  AkkaovladgMMUt  M  k  TMA  made  to  a 
notary  over  a  telephone  has  been  held  valid,  the 
tdehtity  of  the  patty  maklngt  the  acknowledg- 
nl«nt  b«in£;  cleaf.  Betinitie  if.  Bannittg,  80  Gal. 
371,  13  Am.  St.  Rep.  156. 

a  A  QrUdaU  ORM,  Wb«M  a  «itil«tt  ttetifles 
Ihai  he  ealled  dp  k  eertalu  persbn  ovet  the  telfe- 
phone  and  recognized  his  voice  In  talkltig  td 
him,  be  may  givfc  In  eyldencC  the  comtnunica- 
tioa  which  the  othet  made  to  htm.  People  v. 
Watd,  (Oyer  ft  T.  Ct)  i      Y.  Crlm.  483. 

ft.  ntiloft  tt  tteootdlao  ToiM  of  SpMJttt.  —  Th« 
fact  that  the  ttituess,  «hi»  teritlSe)  to  a  eoti' 
ftrwition  betweten  hlUMlf  and  another,  did  not 
r«e«snifee  the  othei^'s  voice  db«^  Hot  ittttA  the 
adihjsslbitity  of  hia  frvidencfe  but  only  its  wetg^t 
Wolfe  V.  Missouri  Pac,  R.  Co.,  97  Mo.  473,  to 
Au.  St.  Rep.  3^1 ;  01ob«  PridUng  Co.  v.  Stabl, 

11  Mo.  App.  iii. 

The  same  rule  applies  to  a^  cai*  Whete  the 
witness.  In  ad  Action  against  a  cklrler,  testifies 
that  he  demanded  the  goods  in  ttuestion  froih 
the  defendant's  agent,  through  the  telefibone, 
but  that  he  did  not  remember  the  name  6f  the 
accent  of  whotn  be  made  the  deitaahd.  Missouri 
R.  Co.  V.  Heidenheimef,  ia  Tex.  195,  27 
Am.  St.  Ret).  861.  See  also  Rock  Island,  etc., 
R.  Co.  V.  Potter,  36  III.  App.  590.  Compan 
lUttd>ark  v.  lUinois  Car,  etc.,  CO.,  toS  III.  App. 

1  tfotlMhy  Tol«ph«110.  —  £i^  p.  Apeler,  35  S. 
Car.  41 7 ;  South  Carolina  Code  of  Civil 
PrObedurc,  1  408.  See  also  Schofield  v. 
Htitse  Springs  Cattle  Co^,  65  Ped.  Rep.  433. 
hdldlftft  thit  i  telephone  messase  by  the  Ji.dgiB 


to  the  officers  of  his  Court  directing  them  to  ad- 
journ the  court  to  a  day  namtd  was  not  suf- 
ficient under  U.  S.  Rev.  Stat.,  S  673,  requiring 
a  written  order  in  auch  cases. 

4.  Sullivan  v.  Kuykendall,  81  Ky.  483,  Jfi 
Am,  Rep.  901. 

The'  same  rule  would  apply  to  a  case  in 
which,  owing  to  peculiar  atmospheric  con- 
ditions* the  parties  are  unable  to  converse  with 
each  other  direct  and  the  operator  volunteers 
to  act  as  a  go-between.  In  such  case,  the 
operator  is  the  agent  of  the  party  who  first 
sought  the  telephone  as  the  means  of  commnni- 
'  cation.  Oskamp  v.  Gadsden,  35  Neb,  7,  37  Am. 
St.  Rep.  4*8. 

fl.  Omtraotl  by  Talefra^—  England.  —  Steven- 
son V.  McLean,  5  Q.  B.  D.  346;  jGodwin  V. 
Francis,  L.  R.,  s  C.  P.  295. 

Canada.  —  Prosser  v.  Henderson,  ao  U.  C 
Q.  B.  438;  Harty  v.  Gooderham,  31  U.  C.  Q.  B. 
18;  Webb  V.  Sharman,  34  U.  C.  Q.  B.  410; 
Willing  V.  Currie,  36  U.  C.  Q.  B.  46 ;  Marshall 
V,  Jamieson, -4B  XJ.  C.  Q.  B.  iig;  Tfaorne  v.  Bar- 
wick,  16  U.  C.  C.  p.  369;  Dalrymplc  v.  Scott, 
19  Ontt  App.  477;  Montreal  Bank  v.  Thomas, 
i4  Ont.  S03. 

United  States.  —  Utley  v.  Donaldson,  94  U. 
S.  29 ;  Alford  v.  Wilson,  20  Fed.  Rep.  96 ;  Cen- 
tral Trust  Co.  V.  Wabash,  etc.,  R.  Co.,  38  Fed. 
Rep.  561 ;  Garrettson  v.  North  Atchison  Bank, 
39  Fed.  Rep.  163;  47  Fed.  Rep.  867,  oMrmed 
(C.  C.  A.)  61  Fed.  Rep.  16S;  SchulU  v.  Fhenix 
Ins.  Co.,  77  Fed.  Rep.  375 ;  Andrews  v. 
Schreibcr,  93  Fed.  Rep.  367. 

Alabama.  —  Whilden  v.  Merchants',  etc.,  Nat. 
Bank,  64  Ala.  t,  38  Am,  Rep.  1. 

Idaho. — Meinert  v.  Snow,  3  Idaho  its. 

Illinois^  —  See  Haas  v.  Myers,  itt  IlL  431, 
B3  Am.  Rep.  634, 

Indiana.  —  Robinson  Mach.  Works,  v.  Chand- 
ler, 56  Ind.  575. 

lon/a.  —  See  Richmond  v.  Snodberg,  77  Iowa 

3S5-'  ^ 
iiCmwM.  — Post  V.  Davis,  7  Kan.  App.  ai7. 
Kentucky, — 'Calhoun  v.  Atchinson,  4  Bush 

(Ky.)  a6g,  96  Am,  Dec  299. 
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by  the  same  general  rules  applicable  to  contracts  made  by  letter.'  The  fact 
that  the  message,  unlike  a  letter,  is  liable  to  become  materially  changed  in  the 
process  of  transmission  through  negligence  on  the  part  of  the  telegraph  com- 
pany or  through  other  causes,  introduces  no  element  of  difference ;  the  n^ssage 
as  delivered  to  the  addressee  is  the  real  message  and  the  sender  must  look  to 
the  company  for  any  damages  he  may  sustain  in  consequence  of  an  alteration 
in  transmission.'  Nor  does  the  fact  that  the  telegraph,  unlike  the  postal 
service,  is  a  private  institution,  owned  and  operated  by  private  individuals  or 
corporations,  create  any  distinction  in  the  effect  of  correspondence  conducted 
through  them.' 

Witbin  the  Heuiliier  of  the  Btotnto  of  Trandf,  the  written  message  offered  for  trans- 
mission is  a  sufficient  writing  to  constitute  a  memorandum  so  as  to  bind  the 
parties,*  and  it  seems  that  the  same  would  be  true  of  a  message  dictated  by 
the  sender  and  written  out  by  the  operator  at  the  receiving  station.* 

Sooli  Ottntneto  I>k«  Effect  as  in  the  case  of  contracts  by  correspondence;  the 
agreement  becomes  complete  when  the  party  to  whom  the  offer  was  made 
delivers  his  acceptance  to  the  telegraph  company  for  transmission,*  and  a 
revocation  of  an  offer  can  have  no  ef^ct  unless  communicated  to  the  addressee 
before  his  acceptance.' 

2.  Telegraph  Cnnpany  Ordinarily  Agttit  <d  Bender.  —  Ordinarily,  in  com- 
munication by  telegraph,  the  telegraph  company  is  to  be  r^;arded  as  the 


Mctryland.  —  Franklin  Bank  v.  loncb,  5a  Md. 
»79,  36  Am.  Rep.  375. 

Massachusetts.  —  Brauer  t>.  Shaw,  itiS  Mau. 
198,  60  Am.  St.  Rep.  387. 

Missouri.  —  Taylor  v.  Steamboat  Robert 
Campbell,  20  Mo.  354.  See  also  Hammond  v. 
Beeson,  (Mo-  1891)  15  S.  W.  Rep.  1000. 

Nev  York.  —  Trevor  v.  Wood,  36  N.  Y.  307, 
93  Am.  Dec.  511,  41  Barb.  (N.  Y.)  25$;  Bead) 
V,  Raritan,  etc.,  R.  Co.,  37  N.  Y.  457;  Crossett 
V.  Carleton,  23  N,  Y.  App.  Div.  366 ;  Sanders 
V,  Pottlitzer  Bros.  Fruit  Co.,  144  N.  Y.  309, 
43  Am,  St.  Rep,  757,  reversing  70  Hun  (N.  Y.) 
597- 

Pennsylvania.  —  Isaac  Joseph  Iron  Co.  v. 
Richardson,  38  W.  N.  C  (Pa.)  487;  Eekert  v. 
Scboch,  155       St  530. 

Texas.  — Short  v.  Hu-eadgill,  3  Tex.  App. 
Civ.  Cas.,  i  266;  Duble  v.  Batts,  38  Tex.  313. 

Vermont.  —  Ehirkee  v.  Vermont  Cent.  R.  Co., 
39  Vt  137. 

Wisconsin.  —  Wells  v.  Milwaukee,  etc.,  R. 
Co.,  30  Wis.  605;  Saveland  v.  Green,  40  Wis. 

431. 

When  a  telegram  making  an  offer  and  de- 
manding an  immediate  acceptance  la  receivea 
at  ten  o'clock  Saturday  night,  the  sender  is  not 
bound  by  an  acceptance  sent  on  the  following 
Monday.  James  v.  Marion  Fruit  Jar,  etc.,  Co., 
69  Mo.  App.  207. 

The  decided  cases  are  numerous  in  which 
telegrams  alone  and  telegrams  supplemented  by 
letters  were  insufficient  to  constitute  a  con- 
tract binding  between  the  parties.  But  the 
holdings  in  these  cases  were  not  on  the  ground 
that  a  contract  could  not  be  made  by  telegraph 
but  were  based  upon  the  insufllicicncy  of  the 
matter  in  the  particular  tel^rams  tmder  con- 
sideration. See  Brewer  v.  Horst.  etc.,  Co., 
137  Cal.  643. 

i,  Minnesota  Linseed  Oil  Co.  v.  Collier  White 
Lead  Co.,  4  Dill.  (U.  S.)  431 ;  Trevor  ».  Wood, 
35  N.  Yi  jo^F  93  Am.  D«.  ^11 ;  S>T«laiid  v. 


Green,  40  Wis.  431 ;  Stevenson  v.  McLeaoi,  s 
Q.  B.  D.  346. 

8.  Western  Union  Tel.  Co.  v.  Shotter,  71  Ga. 
760 ;  Ayer  v.  Western  Union  Tel.  Co.,  79  Me. 
493,  I  Am.  St.  Rep.  353 ;  Magie  v.  Herman,  50 
Minn.  434,  36  Am.  St.  Rep.  660;  Savcland  v. 
Green,  40  Wit.  431. 

8,  See  Dickson  v.  Renter's  Tel.  Co.,  a  C  P. 
D.  63,  19  Moak  313,  dRrmed  3  C  P.  D.  z,  jo 
Moak  I. 

4.  See  title  Vbrbal  AGRBBMsirrs  (STATUim 
OF  FxAUBs).  See  also  Brewer  v.  Hont.  etc. 
Co.,  137  Cal.  643. 

0.  In  anch  case,  the  operator  acta  as  the  agent 
of  the  sender.  See  supra,  X.  9.  Proof  of  Assent 
to  Stipulation. 

6.  Whan  Oeatraot  TakM  MSUt~Englmid.~ 
Stevenson  v.  McLean,  5  Q.  B.  D.  346;  Ehzniop 
V.  Higgins,  i  H.  L.  Cia.  381 ;  Household  F..  etc. 
Co.  V.  Grant,  4  Ex.  D.  316;  Duncan  v.  To^ 
ham,  8  C.  B.  335,  65  £■  C.  L.  335. 

United  States.  —  Minnesota  Linseed  Oil  Co. 
V.  CftUler  White  Lotd  Co.,  4  DUL  (U.  S.)  431 : 
T^rlor  V.  Merchants'  F.  Ins.  Co.,  9  How.  (U. 
S.)  390. 

Illinois.  —  Cobb  v.  Foree,  38  m.  'App.  355. 
Compare  Maclay  V.  Harvey,  90  IlL  535,  34 
Am.  Rep.  35. 

Maine.  —  True  v.  International  TcL  Co.,  60 
Me.  9,  II  Am.  Rep.  156. 

Maryland.  —  Wheat  v.  Cross,  31  Md.  99,  t 
Am.  Rep.  aS. 

Matsaehtmlts.  —  Squire  v.  Western  Union 
Tel.  Co.,  98  Mass,  33s.  93  Am.  Dec.  157; 
M'CuBoch  V.  Eagle  Ins.  Co.,  i  Pif^  (Mus.) 
378. 

New  York.  —  Trevor  v.  Wood.  36  N.  Y.  307. 
93  Am.  Dec.  511. 

Pennsylvania.  —  Hamilton  v,  Lyoomins  ICnL 
Ins.  CO.,  5  Pa*  St.  339- 

Wiseonsm.  —  Baker  v.  Holt,  56  Wis.  loit. 
T.  Cobb  V.  Force.  38  111.  App.  355.   See  also 
Ts  doe  V,  Mercbwits  F.  Ins.  Co.,  9  How.  (U.  &) 
390.' 
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agent  of  the  party  sending  the  message.*  The  effect  of  this  rule  is  to  make 
the  telegram  as  delivered  to  the  addressee  original  evidence  of  ttxe  commu- 
nication, as  between  the  sender  and  the  addressee,'  and  to  make  the  sender 
bound  by  the  terms  of  the  message  as  delivered  to  the  addressee,  however 
much  it  may  have  become  changed  in  the  process  of  transmission.' 

Ab  Xxotptisa  to  ths  BiUb  XxJsti,  however,  in  the  case  of  a  continued  telegraphic 
correspondence ;  in  such  case,  the  company  is  regarded  as  the  agent  of  the 
party  who  6rst  makes  it  the  medium  of  communication.*.  An  exception  is 
also  made  in  cases  where  the  sender,  in  using  the  telegraph,  does  so  at  the 
request  or  suggestion  of  the  addressee.' 

la  lagtaad  vat  a  Vnr  of  tht  BtatM,  a  different  rule  prevails  and  the  sender  is  not 
bound  by  the  terms  of  a  message  incorrectly  transmitted,  even  though  the 
addressee  may  have  incurred  trouble  and  expense  in  acting  on  the  faith  of 
the  message  as  delivered  to  him.*  The  telegraph  company  is  regarded  as  an 
independent  contractor,  liable  to  either  party  who  is  injured  through  its 
negligent  transmission  of  a  message.' 

XTH  SiBTKIOT  TSLEeBATH  C0]CFA3ris&  —  Companies  of  this  kind  exist  in 
all  cities ;  their  business  is  principally,  if  not  exclusively,  the  furnishing  of 
messenger  boys  to  perform  such  services  as  delivering  or  calling  for  messages 
or  parcels  or  attending  to  other  similar  matters.   Such  companies  are  subject 


1.  Goapu^r  u  Agrat  of  Sondor, —  Hinbclt  v. 

Rea,  etc..  Mill  Co.,  ?;  Mo.  App.  672. 

8.  Smitb  V.  Easton,  54  Md.  138,  39  Am.  Rep. 
355;  Morgan  v.  People,  59  111.  58.  See  alw 
mpra,  this  title.  Teltgrams  m  Evidnwt. 

S.  Sndsr  Bonad  bj  Termi  of  MeiMgo  M  9** 
llTond  to  Addrenee  —  Georgia.  —  Wettein 
Union  Tel.  Co.  v.  Sbotter,  71  Ga.  760. 

Illinois.  —  Anheuser-Busch  Brewing  Assoc.  v. 
Hutmacher,  127  111.  652,  oMrming  29  111.  App. 
3i<S.  See  Haas  v.  Myers,  iii  IlL  4JI,  53  Am. 
Rep.  634.  - 

Maine.  S^hyvt  v.  Western  Union  Tel.  Co., 
79  Me.  493j  I  Am.  St.  Rep.  353,  21  Am.  &  Eng. 
Corp.  Cu.  145.  See  dso  Tme  v.  International 
Tel.  Co.,  60  He.  9,  11  Am.  Rep.  156. 

Mttssachiuetts.  —  Squire  v.  Western  Union 
Tel.  Co.,  98  Mass.  333,  93  Am.  Dec.  157. 

Minnesota.  —  Magie  v.  Herman,  50  Minn. 
434,  36  Am.  St.  Rep.  660;  Wilson  v.  Minne- 
apolis, tXc,  R.  Co.,  31  Minn.  481. 

Missouri.  —  Aaheford  v.  Sehoop,  81  Mo.  App. 
539 ;  Hatibelt  v.  Rea,  etc.  Mill  Co.,  77  Mo.  App. 
67a ;  Taylor  v.  The  Steamboat  Robert  Campbell, 
20  Mo.  354. 

New  Hampshirg.  —  Howley  v.  Whipple,  48  N. 
H.  487. 

New  York.  —  Dunning  v.  Roberts,  35  Barb. 
(N.  Y.)  463;  Rose  V.  U.  S.  Telegraph  Co.,  (N. 
Y.  Super.  Ct  Gen.  T.)  3  Abb.  Pr.  N.  S.  (N. 
Y.)  408. 

Pennsylvania.  —  Nev  York,  etc.,  Printing 
Tel.  Co.  V.  Drybnrg,  35  Pa.  St  298.  78  Am.  Dec. 
33S. 

Texas.  — yftsttm  Union  Tel.  Co.  «f.  Edsall, 
74  Tex.  339,  IS  Am.  St.  Rep.  835. 

Vermont.  —  Dnilcee  v.  Vermont  Cent.  R.  Co.. 
39  Vt,  127. 

Wisconsin.  —  Ravelanil  r.  Green,  40  Ws.  431- 
Coat'niM  Ta'timoV'*  Cnrrwpen^^iisa. — 
Durkee  v.  Vermont  Cent.  R.  Co.,  39  Vt.  137- 
See  ulsn  SuIliTan  v.  Knykendall,  8a  Ky.  483,  56 
Am.  Rep.  901. 

A  grain  deal  havinii  been  efFected  tTi'oueh 
telegraphic  correspondence,  the  payment  of  part 


of  the  purchase  money  by  the  buyer  amounU  to 
a  ratification  of  the  f^ency  of  the  telegraph 
company  in  the  transmission  of  the  messages- 
Culver  V.  Warren,  36  Kan.  391, 

f.  Idomm  ftt  Boaaoit  of  AddroMoe.  —  See 
Smith  p.  Easton,  54  Md.  138,  39  Am.  Rep.  355; 
Durkee  v.  Vermont  Cent.  R.  Co.,  29  Vt.  137. 

6.  Henkel  v.  Pape,  L.  R.  6  Exch.  7. 

In  view  of  the  English  rule  that  an  addressee 
is  not  entitled  to  maintain  an  action  against  a 
telegraph  company  for  error  in  transmission,  it 
would  seem  that  the  rule  making  him  assume 
the  risk  of  the  message  having  been  correctly 
transmitted  mig^t  work  a  serious  hardship  in 
many  cases.  See  21  Encyc.  of  Pl.  anu  Pr.  509. 
In  Western  Union  Tel.  Co.  v.  Shotter,  71  Ga. 
760,  the  rule  prevailing  in  England  is  accounted 
for  by  the  fact  that  the  telegraph  is  a  part  of 
the  government  service.  Compare  Bundy  v. 
Johnson,  6  U.  C.  C.  P.  331. 

7.  Company  as  iDdtpoBdeat  Contraetor  — MiS' 
sissippi.  —  Shingleur  v.  Western  Union  Tel. 
Co.,  73  Hiss,  1030,  48  Am.  St.  Rep.  604. 

North  Carolina.  —  Pegram  v.  Western  Union 
Tel.  Co..  100  N.  Car.  28,  6  Am.  St.  Rep.  557,  21 
Am.  ft  Eng.  Corp.  Gas.  150. 

Tennessee.  —  Pepper  v.  Western  Union  Tel. 
Co.,  87  Tcnn.  554,  10  Am.  St.  Rep.  699,  35  Am. 
&  Eng.  Corp.  Gas.  543. 

Texas.  —  Harrison  v.  Western  Union  Tel. 
Co..  (Tex.  i88s)  10  Am.  &  Eng.  Corp.  Ca».  600. 

In  Germain  Fruit  Co.  v.  Western  Union  Tel. 
Co.,  137  Cal.  598,  the  plaintiff  wired  C.  offering 
Riverside  oranges  at  $3.60  per  box,  but  the  mes- 
sage as  delivered  read  "$1.60."  The  former 
was  the  market  price  then  prevailing  and  C. 
knew,  frnm  this  and  from  the  character  of  the 
fruit,  that  the  message  was  intended  to  read 
$3.60.  He  ordered  the  goods ;  plaintiff  furnished 
them  at  ti.6o  and  sued  the  telegranh  rr^y-anj 
for  the  difference.  It  was  held  that  the  con- 
tract of  sale  was  invalid  because  of  C.'s  fraud 
and  th^t  t>ie  company  could  set  that  up  as  a 
complete  defense.  See  also  Pasta!  Tel.  Cable 
To.  V.  Akron  Cereal  Co..  »i  (Jbio  Cir.  Ct.  516, 
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to  the  same  general  duties  as  telegraph  companies  and  to  the  same  rules  of 
liability,  except  in  so  far  as  both  may  be  affected  by  the  difference  in  the 
nature  of  their  business  in  particular  cases.* 

XVm.  CoxrAViEi  FuBHZSHZHQ  "  Tjcxns.  !*  —  In  some  instances  tele^ph 
companies  are  organized  for  the  express  purpose  of  collecting  and  distributing 
mjirlcet  reports  and  other  news.  Such  companies  have  the  same  general 
powers  and  are  subject  to  the  same  measure  of  liability  as  ordinary  telegraph 
companies,  the  difference  between  the  two  being  merely  in  the  method  of 
doing  business.*  Such  companies  may  make  and  enforce  regulations  as  to  the 
use  of  their  instruments,  commonly  called  "  tickers  "  or  "  stock  indicators,"  by 
subscribers,  and  require  that  they  shall  not  allow  nonsubscrlbers  to  use  theoi 
or  to  have  copies  of  the  reports  furnished  subscribers.* 

They  Cvinot  lUke  TTnJost  Diwrlmlnationf ;  they  are  of  a  public  character  and  must 
serve  all  alike,  and  may  be  enjoined  from  refusing  to  continue  the  service  to 
a  subscriber  who  has  observed  their  reasonable  rules  and  regulations.*  But 
they  may  lawfully  refuse  to  furnish  their  instruments  or  reports  to  a  gambling 
place,  even  though  they  may  have  contracted  to  do  so,  since  they  cannot  be 
under  an  obligation  to  forward  an  illegal  undertaking.* 

Vmt  OaoBot  inforM  u  Uanuoubl*  MpnUtlm  in  their  contracts  with  subscribers. 
A  stipulation  in  such  a  contract  that  the  company  shall  have  the  right  to  dis- 
continue the  service  to  any  subscriber,  without  notice,  whenever,  in  its  judg- 
ment, he  has  violated  the  contract  is  unreasonable  as  making  the  company  the 
sole  judge  in  its  own  cause,  and  will  not  be  enforced.* 


1,  DiBtriot  I«l«grapli  OomiHuUM.  —  Such  a 
company  it  liable  for  the  loss  of  a  package 
caused  by  one  of  its  messengers  delivering  it 
contrary  to  the  inatructions  of  the  sender.  Pei- 
ber  V.  Manhattan  Dist.  Tel.  Co.,  (C.  PI.  Gcn. 
T.)  22  Abb.  N.  Cas.  (N.  Y.)  121. 

Authority  to  a  telegraph  company  to  occupy 
city  streets  with  its  poles  and  wires  does  not 
authorize  It  to  construct  and  operate  a  district 
telegraph  system.  Western  Union  Tel.  Co.  v, 
Toledo,  103  Fed.  Rep.  746.  See  also  Western 
Union  Tel.  Co.  v.  Toledo,  (C.  C.  A.)  121  Fed. 
Rep.  734- 

In  American  Dist.  Tel.  Co.  v-  Walker,  72  Md. 

a,  30  Am.  St.  Rep.  479,  35  Am.  &  Eng.  Corp, 
.  91,  the  plalntiHs  had  hired  a  buggy  and 
horses  and,  on  returning,  stopped  at  the  oHlce 
of  the  defendant  company  and  asked  for  a  boy 
who  could  drive  the  horses  back  to  the  livery 
stable.  A  boy  was  sent  out  who  took  charge  of 
the  hones,  but  owing  to  bis  negligence  and  in- 
competency, the  horses  ran  away  and  injured 
themselves  and  the  vehicle.  It  was  held  that 
the  company  was  liable  for  the  damages  thus 
caused  and  that  plaintiffs  might  maintain  the 
action  therefor,  although  they  were  merely 
bailees  for  hire. 

8.  See  supra,  this  title.  Company  Acting 
under  Contract  to  Furnish  Market  Reports  an4 
Other  News. 

8.  In  Shepard  v.  Gold  Stock,  etc.,  Tel.  Co., 
38  Hun  (N.  y.)  338,  the  subscriber's  contract 
with  the  company  provided  that  "  these  reports 
are   furnished   to    subscribers   for   their  own 

frivate  use  in  their  own  business  exclusively, 
t  is  stipulated  that  subscribers  will  not  sell  or 
give  up  copies  of  the  reports  in  whole  or  In 
part,  nor  permit  any  outside  party  to  copy 
them  for  use  or  publication,  l^der  this  rule 
subscriptions  by  one  party  for  the  benefit  of 
himself  and  others  at  their  joint  exoense  will 
not  be  received."   It  was  held  that  this  stipu- 


lation was  reasonable,  and  that  the  subscriber 
violated  It  by  furnishing  copies  to  another  firm, 
although  he  was  a  member  of  such  firm,  and 
that  the  company  was  justi^ed  in  removing 
the  instrument  for  such  violation. 

4.  Pablie  Ch»ra«t«r  of  Tiokw  CoapvUw-  — 

Friedman  v.  Gold,  etc..  Tel.  Co..  3a  Hun 
<i^.  Y.)  4;  Smith  V.  Gold,  etc..  Tel.  Co.,  4J 
Hun  (N.  Y.)  454 ;  Metropolitan  Grain,  etc.. 
Excb.  V.  Mutual  Union  Tel.  Co..  11  Biss.  (U.  5.) 
$31;  Bradley  v.  Western  Uqion  Tel.  Co,  xj 
Alb.  L.  J.  363. 

B.  Smith  V.  Western  Union  Tel.  Co..  84  Ky- 
664,  16  Am,  &  Eng.  Corp.  Cas.  331  -("bucket 
shop"  case).  Compare  Gray  v.  Western 
Union  Tel,  Co.,  87  Ga.  350,  ay  Am.  St.  Rep. 

Complaiitants  being  in  the  business  of  gam- 
bling, equity  will  not  compel  the  company  to 
furnish  them  with  a  "  ticker  "  giving  qootattons 
of  prices  ruling  in  the  Chicago  board  of  tiwle, 
even  though  they  are  members  of  tliitt  bovd. 
Bryant  o.  Western  Union  Tel.  Co.,  17  Fed. 
Rep.  825. 

Wlim  tb«  T«l«9raph  Compftiiy  Z«  Venly  m 
Afent  for  TrtnsoUfilfn  under  a  <^tract  with 
an  exchange  under  which  it  is  to  transmit 
market  quotation^  to  such  persons  as  the  ex- 
change may  direct,  and  to  no  other,  the  rule  of 
the  text  has  no  application,  the  exchange  being 
regarded  as  a  sender,  with  the  right  to  name 
its  addressees,  and  under  no  duty  to  furnish 
its  quotations  to  the  public.  Statutes  declara- 
tory of  the  rule  will  not  affect  the  case,  being 
no  more  applicable  than  the  rule  itself.  Matter 
of  Reuville,  46  N.  Y.  App.  Div.  37.  See  also 
Christie  Grain,  etc,  Co.  v.  Board  of  Trade, 
laS  Fed.  Rep,  161,  reversing  lai  Fed,  Rep, 
608, 

«.  Bttpnlatloa  Vwt      BmwuM*.  —  Snhfa 

V.  Gold  Stock,  etc,  Tel.  Cb.,  4^  Hun  (N.  Y.) 

454- 
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ProtMtloQ  Ayiiait  TTaflUr  Competition.  —  While  the  market  quotations  and  similar 
news  gathered  by  such  companies  and  disseminated  among  their  patrons  are 
not  within  the  protection  of  the  copyright  laws,  they  constitute  property,  and 
the  company  will  be  protected  in  equity  against  rival  companies  which  seek 
to  appropriate  such  property  and  sell  it  to  their  customers  to  the  injury  or 
detriment  of  the  service.* 

TEIBOSAFHT.    See  note  3. 

TELEPHONE  EXCHAHOE.  (S^e  also  the  title  Telegraphs  and  Tele- 
phones, ante,  p.  998.)  —  "  A  telephone  exchange  is  an  arrangement  for  putting 
up  and  maintaining  wires,  poles,  and  switchboards  within  a  given  area,  with  a 
central  office,  and  the  necessary  operators  to  enable  the  individual  hirers  of 
telephones  within  that  area  to  converse  with  each  other."  * 

TEIXIB.  (See  also  the  titles  Banks  and  Banking,  vol.  3,  p.  787; 
National  Banks,  vol.  31,  p.  319;  Officers  and  Agents  of  Private  Cor- 
porations, vol.  21,  p.  833 ;  Savings  Banks,  vol.  24,  p,  1240.)  —  The  office  of 
a  teller  is  implied  in  the  word  used  to  designate  it— <-to  tell  or  count  the 
moneys  of  the  bank  which  are  received  or  paid  out.  The  office  is  often  divided 
into  two  branches,  receiving  teller  and  paying  teller,  where  the  business  of 
the  bank  is  lai^e  imd  the  duties  cannot  conveniently  be  united  in  one  person.^ 

TELLTALE.  —  See  the  titles  Bridges,  vol.  4,  p.  936;  MASTER  ANP 
Servant,  vol.  20,  p.  69.  '  ■ 

TEKFEB.  ~  See  note  5. 

TEirPHBATB  —  TE1ir?KRrtNCE.  (See  also  Moderate,  vol.  20,  p.  836.)  — 
The  word  "temperance"  has  no  fixed  legal  meaning  as  contradistinguished 
from  its  usual  import.  Webster  defines  it  as  "  habitual  moderation  in  regard 
to  the  indulgence  of  the  natural  appetites  and  passions;  restrained  or  mode 
rate  indulgence ;  moderation ;  as,  temperance  in  eating  and  drinking,  temper- 
ance in  the  indulgence  of  joy  and  mirth."* 

TSIIPBST.  —  An  extensive  current  of  wind  rushing  with  great  velocity  and 
violence;  a  storm  of  extreme  violence.' 

TEXFOBAL  ESTATE.  —  See  note  8. 

1.  National  Tel.  News  Co.  v.  Wtstem  Unira  wrk  ia  a  certain  dty  was  a  proper  subject  for 

Tel.  Co.,  (C  C.  A.)  119  Fed.  Rtp.  394;  lUnois  a  cbaritabk  trmt,  and  that  a  bequest  for  such 

CommiasioD  Co.  «.  Qeveland  TeL  Co.,  (C.  C  a  purpose  was  not  fatallr  indefinite  where  the 

A.)  119  Fed.  Rep.  301.  tern  "toMperaiMC  work"  was  obviously  in- 

%,  Xabfv^hy.      That   teteifrophif    it    a  tended  to  skcaa  vovh  to  prevent,  as  far  u 

branch  of  eonuneroe,  see  Weetern  Union  TeL  practicahk.  the  uw  of  intoxieatioK  Uooora. 

Co.  V.  Atlwtie,  etc,  TeL  Co.,  5  Nev.  los,  and  Ub  bnxoBMu  — See   the    titles  Alcohqi,. 

see  the  title  Intxrstatb  Cohhbbcb,  toL  ly,  pp.  1111,  iHTEMPnAHCB.  and  NAacorics  (in  iMStn* 

4&,  Si).  AHcx).  Tol.  2,  p.  40  «t  Mq.;  Xjrs  iNautANCR, 

5.  Tel^wve  Vielwige.  —  Western  Union  Tel.  vol.  19,  p.  $7;  aikd  see  Mooesatk,  vol.  20,  p.  836. 
Co.  V.  American  Bell  Telephone  Co.,  les  Fed.  "Tiiif  111111  flslnii"  is  "a  common  deaigna- 
Rep.  696.  tion  for  places  where  nonintoxicatins  drinks 

4.  Talkr.  -—  Mnasey  v.  Eagle  Bank,  9  Met.  and  other  refreahiBents  are  kept  for  tale." 

(Mass.)  311,  in  which  case  alao  a  summary  of  OiBMua  v.  GnauAuff  80  Iowa  lao. 

the  duties,  liabilities,  etc.,  of  a  toller  is  7,  Tempatt. —  Thistle  v.  Union  FQrwaTdin& 

given.  etc.,  Co.,  as  U.  C.  C  P.  r6,  holding  that  dam- 

6.  Temper  and  On»f*  Bisltayniihed.  —  See  age  done  by  tlte  action  of  ice  at  the  time  of 
Gardner  v.  State,  40  Tex.  Crim.  19,  decided  unttBsaUy  high  water,  but  in  ordinary  wind  and 
under  the  Texas  statute  defining  - "  adeqiiatc  weather,  was  not  the  result  of  a  tem9ee$ 
cauac  "  in  manslaughter.  See  also  Adrouati,  witlun  ihe  meaning  of  a  covenant  to  repair, 
vol.  I,  p.  633,  and  the  title  Muuiss  and  Man-  %.  Tei^entl  Brtate.  <See  also  the  title 
SLAuoKTBB,  vol  3i,  p.  177  «i  stq.  Wiixs.)  —  In  Tamier  v.  Wise.  3  P.  Wma.  J94. 

t.  Te^wMM— oiarity.  (See  saMnlly  the  it  waa  held  that  the  word*  lemiMraK  Mtmte 

title  Chautibb  and  Tbusts  rot  Cwamtablb  in  a  will  sigalfiQd  die  aame  as  "worldly  ea- 

UsES,  voL  5.  p.  893.)  —  People  9.  Oashawqr  tata,"  or  all  tiut  a  man  has  in  the  world;  utd 

Assoc.,  84  CU.  it},  in  which  case  it  was  held  ooBseqnently  pasaed  both  real  and  personal 

that  the  term  was  too  vague  and  uncertain  to  property-     See  also  Grayson  v.  Atldoson,  1 

establish  a  public  chanty.    •  Wita.  C.  PL  333  :  BeaD  v.  Holmes,  6  Har.  ft  J. 

But  in  Harrington  v.  Pier,  105  Wis.  485,  it  (Md.)  an;  Goodrieh  f.  Harding,  3  Rand.  (Va>) 

was  held  that  the  promotion  of  tmnperance  380. 
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TEKPOSAUTIES.  —  See  note  i. 

TEKPORART — TEMPORARILY.  (See  also  Permanent  —  Permanently, 
Etc.,  vol.  22,  p.  698.)  —  Temporary  means  lasting  for  a  time  only;  existing 
or  continuing  for  a  limited  time;  not  of  long  duration;  not  pennanent; 
transitory ;  continuing  but  a  short  time.' 

TEH7TATI0V.  —  See  note  3. 

TBVAHCT.  (See  also  the  titles  ESTATES,  vol.  11,  p.  364;  LANDLORD  AND 
Tenant,  vol.  18,  p.  149;  Leases,  voL  18,  p.  593.)  —  A  tenancy  exists  where 
one  has  let  property  to  another.* 

TEHAHCT  AT  SUFFERAHCE.  —  See  the  titles  Estates,  vol.  .11,  p.  381: 
Landlord  and  Tenant,  vol.  18,  p.  177. 

TE9AVGT  AT  WILL.  — See  the  titles  Estates,  vol.  11,  p.  381;  Land- 
lord and  Tenant,  vol.  18,  p.  182. 

TEHAHCT  BT  CURTBST.  —  See  the  title  Curtesy,  vol.  8,  p.  506. 

TEHAHGT  FOR  UFE.  —  See  the  titles  Estates,  vol.  11.  p.  377;  Land- 
lord AND  Tenant,  vol.  18,  p.  213;  Remainders,  Reversions,  and  Execu- 
tory Interests,  vol.  24,  p.  374- 

TEHAHCT  FOR  TEARS.  —  See  the  titles  Estates,  vol.  1 1,  p.  380 ;  LAND- 
LORD and  Tenant,  vol.  18.  p.  207. 

TEHAHCT  FROX  TEAR  TO  TEAR.  —  See  the  titles  Estates,  vol.  11,  p. 
381 ;  Landlord  and  Tenant,  vol.  i8,  pp.  203,  210. 

TEHAHCT  IH  COXXOH.— See  the  title  Joint  Tenants  and  Tenants  in 
Common,  vol.  17,  p.  646. 

Tempmry  luuhj. —  S«e  Even  v.  State,  31 
Tex.  Crim.  318.  And  se«  the  tide  Ixuhitt, 
vol.  16,  p.  558;  Medical  JuuspauDeNCi,  tdL 
30,  p.  548. 

TMnpomry  BemoTftl.  —  "  The  words  '  tem- 
porary removal '  manifestly  mean  a  remorsl 
for  a  fixed  and  temporary  purpose,  or  for  a 
temporary  rcaion."  Moore  v.  Smesd.  89  Wis. 
567'  See  also  Phillips  v.  Root,  68  Wis.  i^: 
Jarvais  v.  Moe,  38  Wis.  440;  Herrick  r 
Graves,  16  Wis.  157* 

TsmpDrary  SUtata.  —  See  the  title  Statutks; 
vol.  36,  p.  534. 

Tamporazily.  —  Power  in  the  authorities  of 
a  city  to  close  liquor  shops  temporarily  will 
not  authorize  the  dosii^  of  much  riiops  "  until 
further  notice."   Sute  v.  Strauss,  49  Ud.  aS8. 

8.  ItaiptatloB.  — "Tem^taUaninHbaX-whaOk 
tempts  to  evil  —  an  evil  inducement  or  aUnre- 
ment."  Hall  v.  State,  134  Ala.  119,  quoting 
Suther  v.  State,  118  Ala.  93.  See  general^ 
the  title  Seductiok,  vol.  35,  pp.  191,  aa?. 

4.  Tsnas^. —  Morrill  v,  Mackman,  24  Mich. 
284. 

Oenarat  Tanaa^.  —  See  Gehkkal,  voL  14.  p. 
950,  note. 

Tanaasr  cff  Kwnt  Oeenpanta  —  ntl»-lawuBi 

PoUey.  (See  also  the  title  Title  iKsaaANCK.) 
—  It  has  been  held  that  the  phrase  "  tenartey 
of  the  present  occupants,"  stated  in  a  title-in- 
surance policy  as  a  defect  in  or  objection  to  the 
title  against  which  the  insurer  does  not  insure, 
must  be  construed  as  meaniug  the  teitaney 
which  arises  through  the  occupation  or  tcn^io- 
rary  possesion  of  the  premises  by  tboae  who 
are  tenants  in  the  popular  sense  in  iritieh  Oe 
word  "  tenant "  is  used.  The  phrase  does  not 
include  the  claim  of  a  person  who,  asserting 
ownership  in  fee  as  against  the  title  insured. 
I!)  in  actual  adverse  possession  at  the  time  when 
the  policy  is  issued.  Place  v.  St.  Paul  Title 
fns.,  etc,  Co.,  67  Minn.  126. 


1.  TemporalittM— OhuTClh. —  In  St.  Patrick's 
Roman  Catholic  Church  v.  Abst,  76  111.  353,  it 
was  said :  "  Hiring  a  sexton  to  perform  the 
duties  incident  to  such  an  office  has  nothing  to 
do  with  the  management  of  '  the  temporal' 
tties '  of  the  church.  They  are  understood  to 
be  the  revenues,  lands,  and  tenements,  to  be 
managed  according  to  the  diarter  and  the  tv- 
laws;  in  other  words,  secular  possessions  with 
which  a  church  may  be  endowed." 

S.  Tmportry.  — Moore  v,  Smead,  89  Wis. 
S67. 

ludaflnlt*  Time.  —In  Slack  v.  Jacob,  8  W. 
Va.  650,  it  was  said :  "  It  will  be  observed  that 
nearly  all  Lof  the  deltnitions}  •  •  •  clearly 
indicate  an  undefined  period  of  time.  If  a 
physician  says  '  the  patient  has  obtahied 
temporary  relief,'  he  means  that  the  patient 
has  obtained  such  relief  for  an  undefined  time, 
which  may  be  determined  by  a  future  uncertain 
contingency.  So  when  a  general  speaks  of  a 
'  temporary  cessation  of  hostilities,'  though 
in  some  cases  tbe  time  may  be  prescribed,  in 
others  it  is  often  indefinite.  These  definitions 
and  examples  of  the  word  temporary,  and  its 
tise,  correspond  widi  oar  common  tmdentaacU 
ing  of  the  subject." 

Fermanaot  and  Temporary  Diitingniihed.  — 
In  Pickens  V.  Coal  River  Boom,  etc.,  Co.,  51 
W.  Va.  4S0,  it  was  said :  "A  pennanent  struc- 
ture is  one  that  is  to  continue  for  all  time, 
except  for  some  unforeseen  event,  while  a 
temporary  structure  is  one  erected  for  a 
known  temporary  and  limited  business." 

nmporary  Buildlag.  —  In  Bates  v.  Holbrook, 
171  N.  Y.  468,  it  was  held  that  a  bnlMinc 
erected  in  the  street  by  contractors  for  a  sub- 
way, for  the  purpose  of  storing  tools  and 
materials  while  work  on  the  subway  was  car- 
ried forward,  which  work  was  not  expected  to 
be  completed  for  three  or  more  years,  was  not 
a  temporary  building. 
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MhOtlM.        TENANCY  IN  COPARCENARY—  TENANT.  ]>tfl>m«u. 


TBHAVCY  3  COPAKCXVAKT.  —  See  the  title  Parcenary  (Estates  In). 
voK  21,  p.  1032.       

TSHAVCT  DT  FEB  —  TBHAVCY  US  FEB  BIKFIE.  —  See  the  titles  Estates, 
vol.  II,  p.  366;  Landlord  and  Tenant,  vol.  18,  p.  214. 

TBHAHCY,  JOIHT.  —  See  the  titles  JOINT  TENANTS  and  Tenants  in 
Common,  vol.  17,  p.  646, 

TEVAHT.  (See  also  the  title  Landlord  and  Tenant,  vol.  18,  p.  149.)  — 
A  tenant  is  one  who  holds  or  possesses  lands  or  tenements  by  any  kind  of 
title,  either  in  fee,  for  life,  for  years,  or  at  will.*  In  the  popular  sense,  he  is 
one  who  has  the  temporary  use  and  occupation  of  lands  or  tenements  which 
belong  to  another,  the  duration  and  other  terms  of  whose  occupation  are 
usually  defined  by  an  agreement  called  a  lease,  while  the  parties  thereto  are 
placed  in  the  relation  of  landlord  and  tenant.* 


1.  TaiUBt.  —  Harris  v.  Reynolds,  13  Cal.5i4> 
73  Am.  Dec  600;  Walker  v.  McCasker;  71  Cal. 
597;  Powers  V.  Ingrabam,  3  Barb.  (N.  Y.)  576; 
Gift  V.  White,  la  N.  Y.  527;  Hoaford  v.  Bal- 
lard. 39  N.  Y.  151 ;  Fucbs  v.  Cohen,  (C  PI. 
Gen.  T.)  39  Abb.  N.  Cas.  (N.  Y.)  56,  aa  Ot. 
Pro.  (N.  Y.)  369;  Woolsey  v.  State,  30  Tex. 
App.  347* 

The  word  CenanM  means  holders,  from  the 
word  t«n«o.  to  hold.  Stevens  v.  Enders,  13  N. 
J.  L.  380,  per  Ford,  J. 

fkavgnaaj  Hot  MiBimry  to  B«latlm.— Rex 
V.  Ditcbeat,  9  B.  &  C  183,  17  E.  C  L.  35Si  P*r 
Uttledale,  J. 

So  it  has  been  held  that  the  word  tenant 
aa  used  in  the  California  "  Van  Ncu  ordinance  " 
applies  to  any  party  who  holds  the  actual  poa- 
sesaion  in  subordination  to  anodier  party  nnder 
or  by  virtue  of  an  agreement,  either  express 
or  implied.  Irvine  v.  Adler,  44  Cal.  559,  <Usap- 
proving  contrary  dictum  in  Brooks  v.  Hyde,  37 
Cal.  366. 

Debtor  fbr  Bant.— Where,  by  sUtute,  dia- 
ticas  for  rent  might  be  levied  "  on  any  property 
belonging  to  the  said  tenant,"  it  was  held  that 
the  term  tenAtU  must  be  understood  in  its 
technical  sense,  not  as  including  all  debtors  for 
rent ;  and  that  on  the  termination  of  the  rela- 
tion of  landlord  and  tenant  the  right  to  dis- 
train was  lost.  Hale  v.  Burton,  Dudley  (Ga.) 
106.   And  see  the  title  Distress,  vol.  9,  p.  625. 

S.  tvfiaiBZ  laase. —  Woolsey  v.  State,  30  Tex. 
Appi  347.  And  see  the  title  Laiiiilo»  and 
Texaht,  vol.  18,  pp.  163,  164. 

i;e^ar  Vat  Iraaat  — White  v.  Msynard,  iii 
Mass.  MS3,  15  Am.  Rep.  a8.  See  also  Loms  — 
LoDOBR  —  Lodging,  vol.  19,  p.  520,  note. 

Tenant  in  FoiHSston.  —  As  used  in  a  statute 
providing  that  notice  in  ejectment  must  be 
served  upon  the  "  tenant  in  possession,"  it  was 
held  that  the  term  "  tenant  in  possession  "  did 
not  include  a  soldier  of  the  United  Stateg  claim- 
ing tr.  be  in  charge,  onder  superior  olReexn,  of 
rnl  proper^  of  the  United  States.  People  v. 
Ambrecht.  (Supm.  Ct.)  11  Abb.  Pr.  (N.  Y.) 
1 01; 

lams  —  Jndgmont  Debtttr.  —  Under  the  Cali- 
fornia statute  providing  that  the  purchaser  of 
real  property  at  a  sheriff's  sale  is  entitled  until 
redemption  to  receive  "  from  the  tenant  in 
possession  "  the  rents  of  the  property,  it  was 
hdd  that  a  judgment  debtor  occupying  the  land 
WM  a  tenant  in  poisesaioo.  Harris  v.  .Reyn- 
olds, 13  Cal.  5t7i  73  Am.  Dec  600.    To  the 


same  effect  see  Walker  v.  McCusker,  71  Cal. 
594  (foreclosure  sale). 

Xxsontois  and  Adminlitrators  of  Tenant.  —  See 
Gougb  v.'Gough,  (1891)  a  Q.  B.  674. 

WtnOta  Matry  nad  Dotalaar.— Where  a  sut- 
ate  re(|uired  that  in  forcible  entry  and  detainer 
the  petition  should  describe  the  premises  and 
the  interest  therein  of  the  petitioner,  it  was 
field  that  a  recital  merely  that  the  petitioner 
was  "the  tenant  of  the  premises  pursuant  to 
an  agreement  with  the  landlord"  was  not  a 
description  of  the  interest  of  the  petitioner,'  and 
was  insufficient  Fucbs  v,  Cohen,  (C.  PI.  Gen. 
T.)  29  Abb.  N.  Cas.  (N.  Y.)  56.  aa  Ov.  Pro. 
(N.  Y.)  J«9. 

■nr  Iwut— BMriMUt  Xeepsr.  — See  Reg. 
V.  Powdl,  (1891)  1  Q.  B.  718. 

Proprietor.  —  Under  a  Virginia  sUtute  provid- 
ing that  on  an  inquest  of  damages  summonses 
are  to  be  issued  to  the  several  proprietors  or 
tenants  of  the  lands  found  liable  to  damage, 
it  was  held  tbat  "the  terms  'proprietors'  and 
tenants  were  intended  to  designate  the  same 
interest,  a  poiseasion  aa  visible  owner  or  ten- 
ant."  Pitaer  v.  Williams,  a  Rob.  (Va.)  253. 

SahtonaBti.  —  The  assignee  of  a  lessee,  or  a 
sublessee,  is  a  tenant.  Whitfield  v.  Roe,  3 
Taunt.  402 ;  Williams  v.  Bosanquet,  i  Brod.  A 
B.  238,  5  E.  C.  L.  72 ;  Doe  v.  Byron,  i  C.  B. 
633,  50  E.  C.  L.  623.  See  also  Stokes  v.  Bur- 
ney.  3  Tex.  Civ.  App,  319,  and  see  the  title 

I.ANDU>aD  AND  TENANT,  vol.  l8,  p.  163,  notC. 

■mm  —  Anoa.  — Woolaqr  v.  State,  30  Tex. 
Aiq>.  347.  holding  that  there  was  no  variance 
where  an  indictment  alleged  tbat  a  building  was 
occupied  by  the  defendant  and  another  as 
tenants,  but  the  proof  showed  that  the  defend- 
ant rented  of  the  owner  and  sublet  to  the  other. 

lama  —  Dlitross,  —  In  Coles  v.  Marquand,  2 
Hill  (N.  Y.)  449.  it  was  held  that  the  word 
tenant  in  a  statute  providing  that  "  any  goods 
or  chattels  of  the  tenant  which  shall  be  carried 
off  from  any  demised  premises"  mi^t  within 
a  certain  time  be  distrained,  did  not  include  an 
under  tenant  of  the  original  lessee,  or  one 
who  was  still  further  removed  from  the  chief 
landlord. 

tamo  — XngUsh  Parliamontary  TraneUse  Act. 

—  To  occnpy  "as  tenant,"  within  the  English 
statute  conferriiq;  the  parliamentary  franchise, 
involves  the  idea  of  some  permanent  occupa- 
tion and  independent  interest,  and  "excludes 
some  oeeupatioas  of  less  independence,  such 
as  oceupati«ii  of  servants  for  their  service; 
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TUTAITTABII  RBFAXX.  —  See  ths  title  Landlord  and  Tenant,  vol  i8, 

p.  251,  and  see  Repair,  vol,  23,  p.  470. 

TUTAKT  XV  BOWEB.  —  Seethe  title  Dowbr,  vol.  10,  p.  123. 

TEVAVT  IH  TAIL  —  See  the  title  ESTATES,  vol.  11,  p.  37 1- 

TSKAHrS  fiXTUAM  (See  also  the  title  FIXTURES,  vol.  13,  p.  639  seq) 
—  The  term  "  tenant's  fixtures,"  in  its  strict  legal  definition,  is  to  b«  understood 
to  simiify  things  which  are  fixed  to  the  freehcHd  of  the  demised  premises,  but 
which  nevertheless  the  tenant  is  allowed  to  diiannex  and  take  away,  provided 
he  seasonably  exerts  his  right  to  do  so.' 

TXITD.  —  To  tend  means  to  be  directed,  as  to  any  end  or  purpose;  to  aim; 
to  have  or  give  a  leaning;  to  exert  activity  or  influence;  to  act  as  a  means; 
to  contribute  to.* 


for  example,  porters  of  the  lodge,  gardeners  of 
the  dvellini  in  the  garden,  and  alSQ  such  as 

that  of  the  surgeon  for  th«  tiof^t*!  of  the 

TMiofl  therein.  Dobson  v-  Jones,  5  M,  ft  G.  na, 
44  E.  C.  L.  68.  Alw  tlw  oceu|i«tion  oi  pr<m- 
im  by  ofajfcu  of  cbarltr  oocupybw  w»m  the 
p«nni»aioo  of  tb«  tnwlefi  ol  tke  chvrity. 
Hcartley  v.  Banfcs.  s  C.  B.  M.  S.  40.  04  E.  C,  L. 
40.  aa  U  J.  C.  P-  144!  D«Tis  V.  Waddiagton, 
7  M,  ft  G.  37,  4fi  E.  C,  L.  37-"  Coolc  V,  HumbM, 
II  C  B.  N.  S.  33.  IQ3  E.  C.  L.  S3.  See  «lao 
Svith  V.  SeghiU,  L.  R.  10  0.  B.  4MI  Hugh«0 
V.  ClwtlMm.  5  M.  &  G.  S4,  44  S-  C  U  m; 
BTicigCTr«t«r  V.  Durutt,  ti  C.  B.  N.  S.  7i  103 
E.  C.  L.  7;  Fifyer  v.  Bodenham,  L.  R.  4  C.  F. 
539,  19  I"  T-  645;  Dorant  v.  Carter,  L.  R.  9  C. 
P.  «6i :  Ford  V.  Pye.  L,  R.  «  C  P.  a««. 

1.  Teunt's  Flztwm  —  Wall  v.  Hin^  4  Gray 
(Mass.)  «70.  64  Am,  Pec.  64. 

I.  tmiL"-  SantM  v.  Sutc,  (Tex.  Crim.  1996) 
37  S.  W.  Rap.  437.  qMtina  Wahat  DieL  and 
holding  that  •  chuge  in  a  proscculton  for  re- 
ceivliic  iteleil  flooda  that  Hie  evidenoe  adnitud 
UmOuA  to  show  that  the  dofendavt  aboat  the 
time  diargod  ui  the  indietnent  reeeived  the 
goods  m  quoitlen  and  that  they  were  stolen 
waa  error  as  suggesting  to  the  jury  that  the 
evidence  aimed  and  contributed  to  establish  the 
fact  that  the  goods  in  qtwation  w«t«  stolen. 

IWdi^.  -<Tlw  word  ImidAlff  "tii  Iti  pri- 


mary sense  means  direction  or  course  toward* 
any  object  eftect.  or  result  adrift."  White 
V.  State,  (J3_Iq4. 

Xvidtiuf  Tesdlu  to  7i«v«  Imo.  —  In  Daw 
V.  Barney,  g  GiU  ft  J.  (Ud.)  403,  tin  C«qrt  of 
Appeals  of  ifaryioMf  Igid  down  as  a  geocnl 
rule  that  "  where  there  is  any  l«g«l  adaisaibk 
evidence  tending  to  prove  the  issue,  tbo  effect 

of  that  evidence  is  solely  for  the  conaideratioB 
of  the  jury."  In  Cole  v..  Hebb,  7  Gill  ft  J. 
(Md,)  a?,  it  held  that  "the  word  tend- 
ing as  there  used  was  not  designed  by  the 
court  to  be  uadcrstood  in  its  literal  or  vulgar 
MP««i  u  contributing,  or  having  a  lewning  to. 
the  proof  of  the  issue;  but  to  bo  qndcmood 
aMwding  to  ito  l4giil  inteodneat,  viz,  a*  «e 
Itmliwtf  to  prove  the  issue  that  a  rational 
eommon-aeqiw  intellect  night  draw  from  it  the 
«onolu*toB  to  vbich  by  its  production  it  was 
desired  to  lead  the  junr." 

Tmdlac  to  B|ww.-*In  White  v.  Sute.  153 
Ind.  6fii,  it  waa  said:  "The  statement  that 
there  has  been  evidence  'toning  to  show' 
a  parttciUar  fut  ia  oquiralent  10  «  sutanent 
that  avidoBca  lias  bom  offered  relating  io  nch 
fact.  Tbt  iorce  and  offe«t  of  the  evidence  it 
in  no  mie  suggaated  by  the  term.  How 
allghtly  or  bow  itroogly  th«  evidence  fmded. 
eta.*  or  vlieUier  it  te»d«4  at  all  to  effect  a 
oondnaion,  ia  mnnly  left  to  the  jury." 
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ABANDONMENT,  wtx  SrsnT  RAawAvq; 
Stehets  and  Sidewalks. 

ABATEMENT  OP  NViSANCES.  Me  Stubt 
Railways. 

ABBREVIATIONS    {tm    TaMTIOVs  TaX 
Tmu) : 
TaxAUon,  685,  694*  75> 

ABUTTING  OWNERS,  «e«  StuR  Railways; 
Struts  amd  Sidbwalks;  Tslkraphs  and 
Tbufhombs. 

ACCIDENT  INSURANCE.  M«  Su«b0MT1QH. 

ACCOUNTS,  see  TaxatIM, 

ACKNOWLEDGMENT,  see  Smnsa. 

ACTIONS: 

Subject  of  actlop.  iM 

Suit,  370 

ADJOURNMENT,  tec  Tautiow. 

ADMISSIONS,  see  Suketyshif. 

ADOPTION,  SM  SuccusmN. 

4P  VALORBM  TAXES,  m  Tauhoit. 

ADTBBSE!  POSSESSION: 
Streets  and  sidewalks.  118 

AGSNCT  («s«  Sundays  ams  BcajpAvs;  Tax* 

ATiOH  ;  Tax  TiTLfa)  ; 
Subrogation,  sQS 

AlilSNS: 
Subject,  193 
Taxation.  633 

ALLEY,  see  Smns  akd  Sidewalxi. 

AMENDMENT.  s«c  Taxation. 

ANCESTORS,  «e  SuccMsios. 

ANIBfALB: 

Suffer  cattle  to  run  at  large,  364 
Tantioii,  65a 


ARREST,  see  Taxation. 

ASSIGNMENTS,  w  Taxation. 

ATTOHNET  AICD  CIUVUST  iuc  Suymary 
Pbocebdincs;  SuanYSHip;  Tax  TtTUs): 
Subrogation,  369 

BAILMENTS: 
Sundays  aud  bolidiiTs.  409 

BANK  NOTES: 
Taxation,  £44 

BANKS  AND  BANKING,  see  Taxation. 


BASTARDY,  see  Succusiox;  Surpon  AMD 
Maintekancs. 

BICYCLES: 

Street  railways,  8g 

BIIiliS  OF  EXCHANGE  ANP  PBOMIS- 
SOBT  NOTES  (se«  Svbbooatioh)  : 
Holidays,  414 

BILIiS  OF  LADING: 

Subject  to  correction,  19s 

BONDS  (see  Subrogation;  SuBBTYSBir) : 
Taxation,  see  Taxation. 

BOOK  ACCOUNTS; 
Smnmaiy  proceedings,  378 

BREACH  OP  PROMISE  OP  MARRIAGE,  see 

Tbiaqraphs  and  Telbpbonxs. 

BRIDGES  (see  Stbbets  and  Sidewalks)  : 
Taxation,  641 

BURDEN  OP  PROOF,  see  Strbbt  Railways; 
Taxation;  Tax  Titles. 

BUSINESS,  see  Sundays  and  Houoavb. 

CALLING,  see  Sohdays  and  Holidays. 

CAPITATION  TAXES,  see  Taxatiom. 

OARRIER8: 
■ondsTS  SBd  holidays : 
Coomoa  owntrs,  403 

CARRIERS  OP  GOODS,  see  Subbogatiqh. 

OA^i 

Surrounding  the  case,  554 

CATTLE: 

Suffer  cattle  to  run  at  lai^e,  364 

CERTIORARI: 
Surrogatt  and  probata  courts,  554 

CHANGE  OF  GRADE,  see  Stbbt  Railways  ; 
Stbbbts  and  Suswalks. 

GHARITIES      AND      TRUSTS  FOB 
OHARITABLB  VHEB  (see  Taxation)  : 
Succession  taxes.  3^0 

CHARITY,  see  Sundays  and  Holuatb. 

CHILDREN,  see  Stbbxi  Railways, 

CITIZEN,  196 

CITIZENSHIP,  see  Taxation. 

COLLATERAL   INHERITANCE   TAX»  see 
SUCCBBBION  TaXXS. 

COLLECTION,  see  Taxation. 
COLOR  OF  TITLE,  see  Tax  Titles. 

COMMISSIONERS,  see  Stbbxtb  aho  Sipi- 

walks. 
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COMMON  CARRIERS,  see  Tblephobes  and 
Tblegraphs. 

CONDITIONS,  see  SuBacuPTiOHS. 

CONFESSION  OF  JUDGMENTS: 

Suit,  369 

CONFUCT  OF  LAWS,  see  Peivatb  IkTeb- 
NATIONAL  Law. 

CONNECTING  LINES,  tee  Telegraphs  and 
Telsphones. 

CONSIDERATION,  see  Subscriptions;  Surb- 

TYSHIP. 

CONSOLIDATION  OP  CORPORATION: 
Street  railways,  47 

CONSTITUTIONAL  LAW.  see  Street  Rail- 
ways; Succession  Taxes;  Suukary  Pro- 
ckboings:  sunimys  and  holidays;  taxa- 
TION; Taxation  Corporate;  Tax  Titles; 
Tblbgraphs  and  Telephones. 

contractok: 

Subcontractor,  193 

CONTRACTS,  see  SuascupnoKs;  Suxaays 
AND  Holidays;  Suutybhip. 

CONTRIBUTION,  see  SuinvSHip. 

CONTRIBUTORY  NEGLIGENCE,  tee  Tel^ 

GRAPHS  AND  TELEPHONES. 

CONTROVERSY ; 

Suit,  367 

CORPORATIONS  (see  Stbkbt  Railways; 
Subrogation  ;  Suretyship  ;  Taxation 
(Corporate)  ;  Telegraphs  and  Tele- 
phones) : 

Succession  taxes,  see  Succession  Taxes 

COUNTY,  see  Sobbooatioh. 

COURTS,  see  Surbooate  and  Probate  Courts  ; 
Taxation. 

CRIMINAL  LAW,  see  Suicicary  Procbrdings; 
Sundays  and  Holidays;  Telegraphs  and 
Telephones. 

CBOSsmoS: 
Street  railways,  see  Street  Railways. 

CURTESY,  see  Taxation. 

DEBTS,  see  Subbogation;  Taxation. 

DEBTS  OF  DECEDENTS,  see  Suumary  Set- 
tlement OP  Estates. 

DECEDENTS,  see  Succession;  Summary 
Settlement  of  Estates;  Succession  Taxes. 

DEEDS,  see  Tax  Titles. 

DK  FACTO  OFFICERS; 
Taxation ; 

Assessors,  664 

Colector,  766,  769 

De  facto  collector,  801,  807 

DEIFBNSES: 
Suit,  368 

DELEGATION  OP  AUTHORITY,  see  Stbxbt 
Railways. 

DEPOSITS,  see  Taxation. 

DESCENT  AND  DISTRIBUTION,  see  Suc- 


cession. 


DIES  NON  JURIDICUS.  see  Summts  An 
Holidays. 

DIRECT  TAXES,  see  Taxation. 

DISTRESS,  see  Taxation. 

DISTRIBUTEES,  see  Succession. 

DISTRIBUTIVE  SHARE,  see  Succession. 

DISTRICT  TELEGRAPH  COMPANIKS. 
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DISTURBANCE,  see  Sundays  and  HoLm*vs. 

DIVIDEND  TAX.  see  Taxation  (Cobpobux). 

DOGS,  see  Street  Railways. 

DOING  BrSINESS,  94a 

DOMICIL,  see  Taxation. 

DOWER,  see  Taxation. 

DRUGGISTS: 

Sundays  and  holidays,  403 

DUB  PROCESS  OF  LAW,  see  Taxation. 

DURESS,  see  Sdbbtyship. 

DUTIES,  see  Taxation. 

EASEMENTS: 
Taxation,  643 

EJECTMENT,  see  Streets  and  Sidewalks. 

EJUSDEM  GENERIS: 
Sundays  and  holidays,  393 

EMINENT  DOMAIN   (see   Street  Rail- 
ways ;   Streets  and  Sidewalks;  Taxa- 
tion) : 
Suit.  368 

Telesraphs  and  telephones,  loii 

EMPLOYMENT,  see  Sundays  and  Holuuys. 

BQUAIiIZE: 
Taxation,  713 

EQUITY,  see  Subrogation;  Suephsl 

ERROR,  WRIT  OP: 

Suit,  370 

ESCHEAT,  see  Succession. 

ESTOPPEL,  see  Subrogation;  Sukktyship: 
Taxation. 

EVIDENCE,  see  Street  Railways  ;  Taxation; 
Tax  Titles  ;  Telegraphs  and  Telephones. 

exchange  of  property: 
Sundays  and  holidays,  408 

EXCISE,  see  Taxation. 

EXECUTIONS  (see  Taxation)  : 

Suit,  369 

EXECUTORS  AND  ADMINISTRATORS 
(see  Subrogation  ;  Succession  Taxes  ; 
Summary  Settlement  of  Estates;  Taxa- 
tion) : 

Streets  and  sidewalks,  1*9 

Taxation,  654 

EXEMPLARY  DAMAGES,  see  Telkjeaphs 

AND  Telephones. 

EXEMPTIONS  FROM  TAXATION,  see  Soc- 
cxssiON  Taxes;  Taxation. 
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EXPRESS  COMPANY,  see  Taxatioh  (Co»- 
porate). 

EXTORTION: 
SuretTship,  443 

TESCES: 
Structure,  191 
Sufficient  fenee,  365 

FIDEUTY  AND  GUARANTY  INSURANCE. 

see  SURBTYSHIP. 

FINES  AND  PENALTIES,  see  Taxation; 

TSLEGKAPHS  AND  TELEPHONES. 

FIRB  INBCRANCfi:  (tee  Subiogatioh)  : 

Survey,  554 

FQtBS: 
Sidnogation,  360 

FIRST  PURCHASER,  see  SuccBUlov. 

FIXTURES,  see  Taxatiom. 

FOREIGN  CORPORATIONS,  wee  Taxatioh 
(Corpoeatb). 

FORFEITURE,  lee  Srun  Railways;  Taxa- 

TtOK. 

FORGERY,  see  SoBErvsHlP;  Tblbgiapbs  km 

TSUPHONES. 

FRANCHISE,  lee  Stubt  Railways. 
FRANCHISE  TAX.wee  Taxatxok  (Coipoura). 
FRAUD,  see  Sitkxtysrip;  Taxation;  Txlx- 

GKAPHS  AND  TELXTHOHBS. 

FRAUDULENT    SALES    AND  CONVEY- 
ANCES, see  Taxation. 

FRIGHTENING  HORSES,  see  Stbbbt  Rail- 
ways. 

GAHIXG: 
Suvunary  proceedings,  374 

OARNISHBEENT ; 

Suit,  369 

CAS    COMPANIES,    see    Taxation  (0»- 

poratk). 

GOOD  WILL,  see  Taxation. 
GRADE,  see  Stbbbt  Railways. 
GRADING,  see  Streets  and  Sidewalks. 

GUARANTY  (see  Suretyship): 
Snndays  and  hoUdajm,  405 

GUARDIAN  AND  WARD  (see  Taxation; 

Tax  Titles) : 
Support  and  maintenance,  4*3 
TuatioD,  654 

GUARDIANS,  see  Svbbogation. 

HABEAS  CORPUS: 
Suit,  369 

Surrogate  and  probate  conrts,  554 

HACKSTANDS: 

Streets  and  sidewalks,  167 

HALF  BLOOD,  see  SuccBSSlOM. 
HEARING,  see  Taxation. 
fiEIRS.  see  Succe»stqh. 


HIGHWAYS  (see  Stbbets  and  Sidewalks; 
Taxation  ;  Tblxcbaphs  and  Telbpsones)  : 
Suit,  369 

■oD^iyi  ud  HtUdan: 

Injuries  receiYed  while  violatiiv  Sunday 
statutes,  411,  413 

HOLIDAYS,  see  Sundays  and  Holidays. 

HOMBSTEIAD: 
SubrogatioQ,  349 

HORSES,  see  Street  Railways. 

HOTJKBS  OF  BLIj  FAMB: 
Summary  proceedings,  374 

HUSBAND  AND  WIFE,  see  Subrogation; 
Suretyship;  Tax  Titles. 

ICE,  see  Stsbxts  and  Sioewalxs. 

IlOCEiDIATEXir : 
Suretyaliip,  457 

immediate:  successor,  360 
impairment  of  obligation  of 

CONTRACT  (see  Taxation)  : 
Street  railways,  39 
Telegraphs  and  telephones,  1014 

IMPRISONMENT,  wee  Taxation. 

IMPRISONMENT  FOR  DEBT: 
Taxation,  380 

INCOME  TAX,  see  Taxation  ;  Taxation  (Cor- 
porate). 

incumbrance  (see  Subrogation)  : 
Suffer  incumbrance,  363 

INDEPENDENT    CONTRACTORS  (see 
Subrogation  ;  Suretyship)  : 

Subcontractor,  193 

INDIAN  IiANDS: 
Taxation,  646 

INDORSEMENT,  wee  SnRETYSKir. 

INFANTS  (see  Suretyship)  : 
Sueegstion,  see  Succession. 

INHABITANT: 
Taxation  (corporate),  9J3 

INHERITANCE,  see  Succession. 

INHERITANCE  TAX,  see  Succession  Taxes. 
INJUNCTION  (see  Street  Railways;  Tble- 

GBAPHS  AND  TKLBPHONES)  : 

Surrogate  and  probate  courts,  554 
Taxation,  see  Taxation. 

INSANITY,  see  Suretyship. 

INSOLVENCY  AND  BANKBUPTOT  (see 

Subrogation)  ; 
Suffer  preference,  364 

INSURANCE  (see  Subrogation}  : 
Surplus,  546 

INTEREST,  see  Suretyship;  Taxation. 

INTERPRETATION  AND  CONSTRUCTION, 
see  Suretyship. 

INTERSTATE  COMMERCE,  see  Taxation 
(Corporate)  ;  Telegraprs  and  Telephoneb. 

INTESTATE,    see    Succession;  Suuuart 
SsTTLSHiNT  or  Estates. 
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JOINT  STOCK  COMFANIKSt 

Not  taxable  ma  corporadotu,  935 
JOINT  TENANTS  AND  TIDNANTft  IN 

OOHMOM  (sM  Stbutb  AMb  luunirja.Ks: 
Taxatioh)  : 
Subrogation,  aaj 

JUDGMENT  (see  SuRnvSHip) : 
Suit,  369 

JUDICIAL  NOTICE,  see  Taxatioh. 
JUDICIAL  SALES,  see  S«bm>6&tiohi  Taka- 

TION. 

JURY  AND  JURY  TRIAL,  we  SuifHABV  Pmh 
CBHDiKGS;  Taxatioh. 

LABOR,  see  Sundays  and  Holidays. 

LACHES,  see  Subrogation. 

LANDLORD  AND  TENANT.  feM  SVkmiBlP. 

LANDS: 
TUMimi 

Property  in  lands,  640 

liABCENT: 
Summary  proceedings,  3^4 

LATERAL    AND    SUBJACBNT  AVIS 
PORTS: 
Streets  and  sidewalks,  137,  140 

LEASES  (see  Stbebt  Railways  i  Svwtt- 

Ship)  : 
Taxation,  643 

LEGACIES  ANt>  DEVlSttB  (see  Succsa- 
sioN  Taxes  ;  TaxaTIOII. 
WUlt,  Wt  WtLL«. 

LEGISLATURB.  see  TAXAtloR. 

LEVY,  see  Taxation, 

LIBEL  AND  SLANDER,  see  l^GSATRB  and 
Telephones. 

LICENSES    (REAL   PBOPBBTT)  (sc« 
Streets  and  Sidhwalxs)  : 
Taxation,  642 

LIENS  (see  Subrogation)  : 
Street  railvoays,  see  Street  ftAlLWAYS. 
Subrogation,  906, 
Tasation,  see  Taxation. 

UFB  INSURANCE,  see  SUBRoOAitoir. 

LIMITATION  OF  ACTIONS  (see  Strkbts 
AND  Sii)B>frALK^;  Suretyship;  TaXatioh; 
Telegraphs  and  Tbliphohrs. 

Subrogation,  aja 

LOAllB: 

Sundays  and  holidays,  409 

LOGS  AND  LUMBER: 
Taxation,  654 

LORD'S  DAY,  sec  Sundays  anb  HoLttAlrg. 

MAtNTBNANCB.  see  Sitpptiat  and  MaIiItS-' 

NANCE. 

MANDAMUS    (bM   TaXAtlOHj  TautOlAfttt 
AHfi  TfeLE»ttOi«kl)  : 
Street  railwars,  6 
Suit,  3(9 


MARINE  INSURANCE  (see  SoBaouTim) : 

Survey,  SS4 

MARK: 

Subscription,  275 

MARSHALING  ASSETS: 
StdHTogation,  367 

MASTER  AND  SERVANT,  sM  StiMMtt  Sin 

HoUBSYSt 

MINES  AND  MINING  CLAIMS.  M  Tsma- 

TIOK. 

MISTAKE,  see  TXMrlM» 

MONBYl 

TaxstioD,  £55 

**  MONEYED  CAPITAL:  " 
Taxation  (corporate),  937 

MOKTOAOn  (leB  SMkAaaTiAll  1  SmSH^ 

ship;  Taxation) : 
Street  railways,  46 

MUNICIPAL  GOlU»0ItATtOK8  (see 
Streets  and  Sidewalks;  Subbogatiob; 
TEi.n)RA»iiB  And  TAfcrttOHtk)  i 

Street  railways,  see  Street  Railways. 

NAME,  ft«e  Tak  TitLU. 

NATIONAL  BANKS,  see  Taxatior  (CosMt- 
ratb). 

itBCBSStTY.  see  SttrtnAM  am  ReUkaTS. 

NEGUGBNCB.^  Brittt  RaiLWAfl;  SniM 
and  Sidewalks  ;  SiiatOtlAtfolt* 

NEGOTIABLB  tNSTRUMBNtS.  afec  fitrtfto- 

cation. 

NBXT  OB  KIH.  fee«  febCCBlsieir. 

NONUSBR,  see  Strbbt  Railways;  Strkbts 
axd  Sidewalks. 

NOTICE,  see  Sundays  ahd  Houbavs;  SuRi- 
TYSHip;  Taxation. 

NUISANCES,  see  Street  Railways;  SnoiBis 
AND  Stt)KWA[.ft4. 

OBJECT: 

Subject  and  object,  IM 

OCCUPATION,  BtfSMBSS.  Altl>  WW- 
ILEGB  TAXKS,  see  TsxAtmii:  TAUrlU 
(Corporate). 

OFFICIAL  BONDS,  s«  BftaManmi  Stflt- 

tyship. 

ORDINANCES.MtStmr  RaibWATl;  BtttMm 
and  Sidbwalksi 

ORDINARY  CALUNG.  see  Sundays  and 
Holidays. 

PARENT  AND  CHILD,  set  £tubt  Railways  t 
Support  and  Maintbnancb  ;  Tax  TrrUO. 

PAROL    teVlf>fittt]fC    (SU    SotftrvAHtP ; 

Taxation)  : 
Tax  titles,  97a 

PARTNERSHIP,  sec  SuBaooATinN ;  StnBrr- 

SHIP. 

PAVING,  see  STREst  IEaILWAyS;  StkltMl  AM 
Sidewalks, 
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PAYMENT  (bcc  Subkogatioh Taxation)! 
Sundays  and  holidays,  408 

PENALTIES,  ftee  TAXATtOH ;  TSLKOkAMII  and 

Telephones. 

PENSIONS  AND  BOVNTlBS,  tet  Taicatiox. 

PBSUfIT: 
Suffer,  3S3 

PBBSONi 
Tanttoa  («Hpimt») : 

"  Pcrami "  iodiMM  eorporation,  9c) 

PERSONAL  INJURtES.Mt  StteBT  Hailways. 

PER  STIRPES  AND  PBR  CAPITA^  Mt  Suc- 
cession. 

PlilEDOli     AND     OOtitiATBlt&Il  SE- 
CURITY: 
Sundays  ind  hotidAys,  409 

POLICE  POWER,  SM  Stmbt  ftAibWAVl ;  Sum- 
days  AND  Holidays. 

POLL  TAX.  see  TjutA-rtoH. 

POSTHUMOUS  CHILDREN,  ssa  Succrasioif. 

POWER  OP  APPOlNTafElfT.tt  StfccBSsioN 
Taxe*. 

i»mciiTgmn8<;Ki 
Suffer  prefersnu,  464 

PRESUMPTIONS,  see  Taxation. 

PRINCIPAL  AND  SURETY,  st*  SwinYSBir. 

PRIVATB  tMmCRNATtOlfAti  tiAW  (ue 
SuutTVsitip;  Taxation;  Teliqiai*iis  and 
Tblbfroitbs}  : 
Tsx  titles,  97a 

PRIVATE  WAY,  ste  Sffturi  and  Sibbwalks. 

PRIVITY,  see  StftftOOAflON. 

PROBATE  COURTS^  see  Susmdatb  and  Pbo- 

MTB  COVBtS. 

PROCUKB: 
Suffer,  363 

PRODVCTIOX  OF  DOOUlOBNTBl 

Taxation,  672 

PROPOSITUS,  sec  Succession. 

PROSECVTIOlf: 

Suit,  370 

PROXIMATE  Ajm  MaJOT«  OAVSE 

(see  Stkebt  Railways)  : 
Telegraphs  and  telephones,  id)} 

PUBLICATION,  see  Taxation. 

PUBIilO  HIGHWAYS: 
Streeu  and  sidewalks,  los 

PUBUC  OFFICERS,  Me  SntOQATtOH ;' SuM- 

UABY  PROCBSDIHGi. 

PUBIiIC  PLACE: 
Tantlea! 

Posting  notice,  8s8 

PUBUC  PURPOSES,  see  TaxatioiC. 

PUBLIC  SCHOOLS,  Me  TUATiaM. 

rVBIjlC  VBEl 
Telegraphs  and  telephones,  let) 


PURCHASER,  see  Succbssion. 

QUESTIONS   OF  LAW  AND   PACT.  See 
Stbxbt  Railways;  Sundays  and  H4H.idavb< 

QUO  WARRANTO,  see  Strbbt  Railways. 

RAIIiROADS     (HMl     StitUV  RaiLwaVs; 

SniBBTB  AND  SinWALU  I  TAXATION  (COB- 

'  pokatb) : 
Structure,  191 

lustin,  (see  Taxation  (Cobtobatb)),  641 
Valuation,  689 

REAL  PROPERTY,  see  Tauitioh. 

RECEIPT,  see  Taxation. 

RECEIVERS  (see  Subio^athW  |  TMUtlOIT)  : 
Suretyship,  476 

BEOONSTRUOT: 
Street  railways,  4a 

RECORD,  sec  Taxatidn. 

RECORDING  ACTS,  sM  StnotTTtKlF;  Ta« 
Titles. 

REDEMPTION,  SCC  TaXATIOIT. 

waatAttOtt   (sM   Stt»m   aim  llAtiTTi- 

nancb) : 
Tax  titles,  983 

RELEASE,  see  SuRBTvSHir. 

REMAINDERS.     REVERSIONS.  AND 
EXECUTORY  INTBRBStB  (sec  Suc- 
cession ;  Taxation)  : 
Succtsston  laxet,  see  Succession  Taxes. 

REPAIRS,  see  Street  Railways,-  Stkbsts  and 
Sidewalks.  « 

RBPAVING,  see  Stexets  and  Sidewalxs. 

RESCISSION,    OANCELIjATIOir,  AND 
REFORMATION  (see  SUBSCMPriONS] : 
Surprise,  549 

RESIDENCE,  see  Taxation. 

KES  JUDICATA: 
Taxattei: 

Regular  Msessfflent  as  rtt  ^Mtata,  701 
Vslufttion  of  property,  694 

RIGHT  OF  WAY,M  StlEtt  RailWATI  ;  TB,I- 
GRAPH5  AND  TbLEFHOHES. 

RIPARIAN  RIGHTS: 
Taxation,  643 

ROADBED,  see  Stbxr  Railways. 

ROLLING  STOCK,aeK  Taxation  (Qispobatb). 

SABBATH,  see  Sundays  and  HmJBATs. 

SALES,  see  Stbebt  Railways  i  Susmmatmn; 
Taxation. 

SAVINGS  BANKS,  see  Taxaiiom. 

SCHOOL  DISTRICTS: 
Golleetien: 
School  districts  and  sckool  tsxes,  9ti 

SCHOOLS,  see  Taxatioit. 

SEAMEN: 

SateogstiMi: 
Wages,  367 
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SECOHDARY  EVIDENCE,  see  Tbuoaths 

AND  TUJVHOHBS. 

SECURITY,  «ee  Suretyship. 

SEPARATE    PROPERTY    OF  MARRIED 
WOMEN,  Bce  Sukktyship. 

SET-OFF,  REGOITPMSarr,  AND  CX>VrN* 
TERCIiAIM  (see  Taxatioh)  : 
Subrogation,  see  Subrogation. 
Suit,  369 
Suret^p,  477 

SHERIFF'S  SALES,  see  Subrooatioii. 

SHIPS  Aia>  SHIPPING: 
Taxmtioo,  657 
Taxation  (oirporate),  658 

SIGN: 
Subscribe,  ^73 

SIGN —SIGNATURE,  sec  Suuryaaiv. 

SITUS,  see  SocBSSiow  Taxis;  Taxation  (Cob- 

rOlATB). 

SNOW,  see  Streets  and  Sidewalks. 

SPECIAL  AND  LOCAL  ASSESSMENTS,  see 
Taxation. 

SPECIFIC  PERFORSCANOEt 

Surprise,  549 

Surrogate  and  probate  courts,  554 
SPEED,  see  Strxrt  Railways. 
STATE,  see  Subrogation;  Taxation;  Txlk- 

GRAPHS  AND  TelBPHONBS. 

STATE  AND  PUBUC  LANDS,  see  Taxation. 

STOCK  AND  STOCKHOIjDEIIS  (see  Sub- 
rogation;  Succusion  Taxes;  Taxation 
(Cobpobatb)  : 
Subscribe,  274 

STRAT,  I 

STREAM,  I 

STREET  OAR,  » 

STREET  FRANCHISES,  see  it^.  Gum  ov 

PRiyiLEGES  OR  FBANCHISBS  IN  STBIXTS. 
STREET  IMPROVEMENT,  a 
STREET  liAMP,  a 

STREET  PRIVILEGES,  see  trnfra,  Guints  of 
Privileges  or  Franchises  in  Struts. 

STREET  PVRPOBEBt  a 

STREET  RAILWAYS,  3 
Abaadonment.  54 
Abatement  of  nuisances,  8 
Abatttsf  nrun,  37 

Consent  of  abnttiBg  owners,  9.  11,  14,  19, 

BO 

Defecu  in  trades  or  abstructioos  in  streets, 
95 

Injunction,  30 

Power  of  Bovemment  to  grant  control  of 

street,  g 
Quo  Warranto,  31 
Blf  lit  to  oomiMnBstioB,  ay 

General  rule,  S7 

HigbwRTS,  B7 

MotiTc  power,  99 


STREET  RAIIjWATS,  confd. 
Abnttiiff  owBsn,  cont'd. 
WMit  to  osopoMMlaa,  cont'd. 
New  York  rule,  30 
Special  injury,  30 
Statutory  provisions,  30 
Trolleys,  ag 

Whether  mere  easement  or  fee  in  street 
taken,  38 

Right  to  prevent  unauthorized  construction 

or  operation,  30 
Right  to  stand  vehicles  on  curb  line  for 
loading  and  unloading,  31 
Acceptance  of  franchise,  23 
AeqoisltiOB  of  tranohise,  8 
Acceptance  of  franchise,  33 
Constitutional  restriction,  see  infra.  Con- 
stitutional Restriction. 
Delegation  of  potvtr  to  subordinate  bodies, 
see  infra,   Deugation  op  Powkr  to 
Subordinate  Bodies. 
Imposing  conditions,  i> 
SsMisitjr  for  Isfislattv*  anthirltiM,  8 
General  rule,  8 

Individual  may  not  question  rightfialness 

of  street  railroad,  8 
Injunction  against  nnanthorised  street 

railway,  8 
Quo  warranto,  8 
Rigfat  of  rival  company,  9 
Summary  abatement,  8 
Power  of  BtovenuBBBt  to  granti  9 

Constitutional  restriction,  see  infra,  Cov- 

stitutiokal  Restriction. 
Delegation    of   power    to  subordinate 
bodies,    see    infra,    Delegation  op 
Power  to  Sitbordihate  BratES. 
Imposing  conditions,  ib 
Sales,  see  infra,  Saus. 
Whs       aaqid»  flrandlsat  sa 

Corporation  under  municipal  grant,  23 
Franchise  in  municipality,  sa 
Incorporation  of  atreet-raihr^  corpora- 
tion, S3 
In  whom  franchise  vested,  as 
Ordinary  commercial  street  railway,  23 
OiganiEation,  IB3 
Aooss,  34 
At.  35 
Bell.  64.  9B 
Between,  35 
Bicycles,  89 

Bids,  see  infra.  Sale  op  Franchise, 
Bridges,  35 
BnrdBB  of  protf  i 
Negligence,  67 
Carriers  of  goods,  7,  37 
Carriers  of  passengers,  7 

Can  (see  infra,  Operation  op  Cars;  Prxcat- 
TiONS  in  Operation  of  Cars)  : 
dumber  of  cart,  52 
Overcrowding  cars,  52 
Change  in  motive  power  (see  infra,  UonVB 

Power),  ii 
Change  of  grade,  43 

Charter,  see  tafra,  AcgvismoN  or  Fran- 
chise. 
Childrea,  81 

Children  in  cars,  86 

Children  too  young  to  appreciate  danger,  8s 
Compelling  child  to  alight  while  car  in  mo- 
tion, 8^ 
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STREET  RAUjWATS,  con^i. 
QUldrtn,  conid. 

Contributory  negligence,  aee  infra,  Con- 

TBIBUTOBY  NbGLIGEHCE. 

Excessive  speed,  8s 

Failure  to  keep  proper  lookont,  84 

General  rule,  ft4 

Iqjuries  to  diildren,  84 
Colti^on  between  street  cars  snd  railrDsd 

train    (see    infra.    Collision  Bbtwxbh 

Stuet  Cak  and  Raiuioad  Tsain),  91 
OelHslan   betwMn  itreat-raUway  esis  (see 
infra.  Collision  Between  Stubt  Cuts 
AND  Railroad  Train),  90,  91 

Cars  injured  by  collision,  91 

Peraon  injured  by  collision,  91 

Rear-end  collision,  91 

Rights  and  duties  at  intersection  of  tracks, 

90 

Right  to  pass  first,  90 
(MUsioii  Tlth  veUolfM  and  hotiM,  68 

Backing  car  against  vehicles  following  in 
rear,  70 

Contributory  negligence,  66 

Contributory  negligence,  see  infra.  Con- 
tributory NEGLIOgMCa. 

Crossings,  58 

Crossing  track,  68,  69 

Danger  of  collision  imminent,  69 

Degree  of  care  required,  60 

Error  of  judgment,  73 

Intersections  of  streets,  58 

Question  for  jury,  69 

Rate  of  speed,  61 

Rights  of  persons  uung  vehidea  and 
horses,  68 

Starting  car  while  vehicle  crossiiv  track,  69 
Vehicles  crossing  track,  68 
Vehicles  moving  along  track,  70 
Vehicles  moving  beside  track,  71 
Vehicles  on  track,  70 
Vehicles  standing  on  streets,  71 
Goflueuatleii: 
Muttmg   owners,   see  infra,  Abuttiiio 

OWKESS. 

Crossing  other  railroads,  24 
Joint  use  of  tracks,  27 
Oondllioiis,  12 

Acquiescence  of  abuttii^  owners,  14 
Conditions  in  conflict  with  general  laws,  aa 
Consent  of  abutting  owners,  14 
Consent  of  municipality,  13 
Consent  of  owners  of  street  railw^,  14 
Constrtietion  of  street  railway  on  tnm^ke, 
13 

Construction  subject  to  approval  of  public 

authorities,  21 
Fixing  fare,  21 

Forfeiture  for  breach  of  conditions  prC' 
scribed  in  grant  of  franchise,  see  infra, 

FORFBITUBE  FOK  BhBACR  OF  COHDITIOHS 

Prescribed  in  Gsart  of  Fbakchise. 

Illustrations,  21,  22 

Imposing  conditiona,  12,  ai 

Limiting  rate  of  speed,  21 

Limiting  time,  ai 

Observance  of  ordinances,  32 

Payment  for  use  of  streets,  22 

Power  of  legislature  to  impose  condltloa,.u 

Regulating  location  of  tracks,  21 

Repairing  streets,  2a 

Requiring  removal  of.  tracks,  ax 


STREET  RAILWAYS*  coiUfd. 
Ondltlow,  cqnt'd. 

Requiring  running  of  certain  number  of 

cars,  21 
Waiving  conditiona,  22 
Who  are  authorities  whose  consent  is  neces- 
sary, 13 

Consolidation  of  corporation,  47 
OMstttntlonat  lav: 

Impairment  of  obligation  of  contracts,  39 

Title,  25 
OoBstStntlonal  restrlotions,  10 

Consent  of  abutting  owners,  11 

Consent  of  corporate  authorities,  11 

Entitling  act,  12 

Generally,  10 

liotive  power,  11 

Plurality  of  subjects,  12 

Power  to  grant  franchise,  10 

Special  legislation,  12 
Conitntotlon  (see  infra,  iNTSKPanATlox  Ain> 
Construction)  : 

Change  of  construction,  51 

Method  of  construction,  51 

Plan  of  construction,  51 

Police  regulation,  51 

Regulation,  51 
Omtrlbiit«iT  Mrllgaoas,  66 

Care  required  to  keep  out  of  car's  way,  66 

<8dldisn,  87 
Child,  87 

Child  crossing  track  without  looking  for 
car,  88 

Particular  applications  of  doctrine,  88 
Passing  in  front  of  moving  car,  88 
To  parents,  88 
OoDlilaa  with  vdiiolas  and  horsM  73 

Crossing  track,  74 

Crossing  track  not  n^ligence  per  se,  73 
Crossing  track  under  circumstances  held 

negligence,  75 
Driving  on  street  on  which  street  cars 

are  operated,  72 
Driving  on  traick,  73 
Duty  to  look.  76 

Duty  to  stop,  look,  and  listen,  76 

General  rule,  72 

Leaving  horse  unhitched,  73 

Standing  vehicles  on  or  near  track,  73 

Time  to  look,  77 
Defective  tracks,  97 
Frightening  horses,  93 
Imputing  n^igence  of  driver  to  paasenger, 

66 

Injuries   avoidable    notwithstanding  con- 
tributory negligence,  67 
Injuries  from  defects  in  tracks  or  obstruc- 
tions in  streets,  93 
Obstructions  in  streets,  97 
Fedflsbiana,  80.  8 1 
Onssliiff  trade,  80 

Alighting  from  car  between  track,  8a 
Crossing  in  front  of  moving  cara,  80 
Duty  to  look  and  listen,  81 
Extent  of  observation,  83 
General  rule,  80 

Ignorance  of  the  existence  of  tracks,  8a 
Obstruction  to  vision.  83 
Ordinary  care  and  diligence,  80 
Question  for  jury,  80 
Stop  to  look  and  listen,  8t 
Time  to  look  and  listen.  82 
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stre:b:t  railways,  cont'd. 

Ooatribatory  iMgUgmoe,  cont'd. 

Standing  on  or  near  track,  $3 

Walking  near  track,  S3 

Walkmg  <m  track,  83 
Predudef  recovery,  55 
Questicn  fer  jiuy,  88-S9 
Stop  to  look  and  liaten,  7C,  St 
Otntvrt  if  «t>MtK 

restrictions,  see  infra.  Con- 
stitutional Restrictions. 
ExctusioB  of  public,  17 
FOW«  of  f  ffflBMDt  to  ^1— t, 

Conaent  of  abutting  ownera,  f 

Consent  of  municipalitiea,  9 

Illustrations,  10 
Regulation  and  control,  48 
CroMing  other  ralhr— da,  04 
Compensation,  24 
ConstitHtionality  of  statutes,  af 
Crossti^  railroad,  24 
Crossing  tracks  of  other  companiea,  44 
Expense  of  nuking  and  aMimainiog  cn»>* 

Statutory  regulations,  as 

Cothsion  with  vekiciM  and  horsu.  Me 
infra,  Collssiom  wira  V>hiclb8  axd 
HoaSBS. 

Contributory  negligence,  74,  fla,  U 
Flagmen  at  erossinga,  61 
DiCNta  in  tnbki! 

JnjnriM  from  dsfeetM  in  *rackM  or  ohstme- 
tions  in  strtets,  see  infru,  Ih/vhm  fkoh 
Defects  in  Tracks  m  Obstructioks  ih 
Streets. 
Definition,  5 

Degree  of  cort  rtqmred,  see  m/ra,  OnkATioN 
OF  Cars. 

Datogatioa  of  power  to  snhoriiMito  Mlas,  14 
Bids  for  fvaKchioc,  19 
Conclusiveness  of  q«e«tiM  M  aoasent,  ao 

Conditions  which  are  in  coafitct  with  gen- 
eral laws,  2t 
Consent  as  cegards  cotlretr  of  route,  ao 
Excluding  public  from  stitat,  17 
Exclusive  franchise,  17 
fixidiiHve  privilege  <*f  Utoitod  llaM^  18 
Execution  of  delegated  power,  iS 
Extent  of  delegated  powcTi  16 
General  rule,  14 

Grant  from  municipalitr  «ttU  s  fraachine,  15 

Implied  from  ordinary  grant  of  powers,  t6 

Imposing  esndittons,  Bi 

Legislature  having  a*  pMrer  to  pats  cannot 

ratify,  15 
Location,  see  infra,  LocatiOit. 
Motive  power,  17 

Municipal  grants  must  oolifarm  ta  astute 
conferring  power,  48 

Municipality's  power  to  grant  frWachise,  16 

Power  of  legislature,  14 

Power  of  municipality,  iti 

Public  officer  stockholder  of  corporation,  19 

Ratifying  unauthorised  actfan  of  munici- 
pality, IS 

Rejecting  bids,  19 

Res(4ution,  19 

Revocation  of  consent,  M 

Sale  of  ftanchiae,  19 

Wajviiy  conditiotis,  at 


STREX:T  RAIIjWAYB,  cont'd. 

Dogs,  injuries  to,  90 

£tuemoM.  see  infra.  Abutting  OwiinMS. 
Effect  of  termination  of  fmnahise,  57 
Xmlnent  domain  (see  infra,  Aaurruw  Owv- 
BKS).  54 

Joint  use  of  tracks,  34 

Power  of  eminent  doBuin.  37 

TaUng  fraachise,  S4 

Bell,  fis 

Defective  tracks,  96 
Gong,  6s 

Negligenoe,  67-68 
Speed,  63 

Weight  of  positive  and  ■iigslli  n  avUnce 

of  sounding  bell,  6s 
■fihth^fciaeMas,  37 

Conflicting  grants,  38 

Construction  of  exohiaive  grants,  tS 

Express  words  or  oecswaiy  iai^oatiao,  87* 

General  nde,  37 

Illustrations,  37,  38 

Limited  time,  18 

Power  of  mnntcipal  eorponrtioQS,  17 
Right  of  legislature  to  grant  a  aecond 

franchise,  37 
Statute  restricting  exclusive  franchiae,  38 

Expiration  by  latMe  of  time,  $4 

Tura: 

Fixing  the  fare  to  be  chmicd,  ai 
Fenders,  49 
Flagmen,  61 

FeriMtara  tor  teeaeh  of  wnalWina  itMiMli 
iMiit  of  ItraaAiso,  55 

Equitable  relief  from  forfdlore,  17 
Generally,  gs 

Judicial  detetminatian  necessary,  56 

Municipality  enforcing  forfeituR,  57 

No  excuse  for  breach,  55 

Self-executing  provtsions, 

Time  of  eonslraetisn  limhad,  55 

Waiver  by  acquiescence  and  grant  of  at- 
'rfitional  franchises,  si 

Waiver  of  forfeiture,  55 

Who  may  eaforoe  forfeiture,  sC 
Forfeiture  for  nonueer,  S5 
naaoUaa  (see  infra,  AcguisrnoH  or  Faas- 
CKlsa),  at 

Conafcuction  of  giaaX,  31 

Eminent  domain,  sob  infrm,  EimmT  Do- 

HAIW. 

Sxdmsive  franchise,  sec  infra,  ExcxtreivB 
Fbamchisb. 

Exclusive  right  to  use  tracks  and  roadbed, 
3t 

Grant  by  municipality  still  a  fraadiisc,  is 
Motive  power,  see  ifi/ra,  Mornvs  FomrtM. 
Nature  and  eottent*  31 
Protection  of  frasehlse  as  contract  oUiga- 

Ilea.  39 
Rigkt  te  nansport  freight,  37 
Sales,  see  infra,  Salss. 
Termination  of  street  franchise,  see  infro. 

Terminatioh  of  Strbet  FKAMcniBC. 
What  streets  may  be  ocenpied.  see  «/rd, 

Strebts  THAr  May  Bb  Occupmk 
What  tracks  may  be  laid,  see  infrt.  Ta*cx| 

TBAT  May  Be  Laib. 
Freight,  right  to  transport,  37 
Mf ktsnlaff  hoiMB,  qi 

Contributory  aegl^eaee,  93 
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STREET  RAILWAYS,  co^d. 
IHgbteninff  horm,  cont'd. 
XJelay  in  starting  cars,  93 
Duty  to  avoid  imminent  danger, 
Escape  of  steam,  92 
Liability  of  railway,  91 
Sounding  gong,  93 
Stoi^ng  cars,  9a 

Use  of  cars  making  nnasnal  noise,  9a 

From,  3S 
Gong,  64.  92 
Good  order,  41 

Grade,  see  infra,  Cbange  of  Gbadb. 
Gauge  of  tracl^  36 
Hlgltwayi : 

Abutting    owners,    see   infra,  Abuttinq 

OWERS. 

Horse,  see  tii/ra,  Coixisioh  with  Vehuxes 

AND  HOBSBS ;  Frightehing  Hokses. 
Ice,  50  94 

Impairment  of  obligation  of  contracts,  39 
ImprOTemrat,  ptvlng,  uid  repair  of  ttrsets,  39 
Change  of  street  grade,  43 
Character  of  and  necessity  for  paving,  42 
Condition  u  i^lied  to  paving,  42 
Construction  and  maintenance  of  roadbed, 
39 

Crossing  other  railroads,  34,  as 
Discharge  of  liability,  43 
Duty  to  improve,  pave,  or  repair  streets,  40 
Duty  to  pave,  etc.,  imposed  specially,  40 
Enforcement  of  liability,  44 
Extent  of  obligation  or  duty,  41 
General  nil^  39 
Good  order,  41 
Imposing  conditions,  22 
Imposing  duties  additional  to  franchise  re- 
quirements, 40 
Indemnifying  municipality,  44 
Indictment,  45 

Injuries  from  defects  in  tracks  or  obstruc- 
tions in  streets,  see  infra.  Injuries  fsou 
Defects  ih  Tracks  or  Obstructions  ik 
Streets. 

Interference  with  railway  in  making  street 

improvements,  51 
Liability  for  cost  of  paving,  40 
Mandamus,  44 
Municipal  ordinances,  50 
Necessity  for  paving,  42 
Paving  and  repaying,  41 
Police  regulations,  50 
Reconstruct  as  applied  to  paving,  4a 
Itelease  of  liability,  43 
Repair,  41 

Repair  as  including  paving,  41 
Repaving,  41 
Roadbed,  43 

Street  safe  for  ordinary  travel,  39 

Streets  to  be  paved,  43 
Imputable  negligence,  66,  88 
Incorporation,  33 
Indictment,  45 
Iqjniietion: 

Abutting  ownen,  30 

Improvement,  paving,  and  repair  of  streets, 
45 

Injunction  against  unauthorized  street  rail- 
way, 8 
Private  individual,  8 
Public  authorities,  8 
Right  of  rival  company,  9 

1107 


STREET  RAILWAYS,  cont'd. 
Iiyariea  from  defocts  la  cracks  or  obstractloM  in 
streets,  93 

Abutting  property  owner,  93 
Acts  of  third  persons,  96 
Cable  slot  of  improper  width,  94 
Contributory  negligence,  97 
Defective  electric  wires,  95 
Duty  of  railroad  company,  93 
Holes  between  street,  94 
Indemnifying  municipality,  96 
Maintaining  road  on  safe  condition,  93 
Municipal  supervision  and  direction  of  re- 
pairs, 95 
Notice  of  defects,  96 

Notice  of  injury  as  condition  to  action,  97 
Particular  defects,  94 

Proof  of  defects,  96 

Removal  of  snow  from  track,  94 

Statutory  duty  to  repair,  94 
Injuries  to  bicyclist,  89 
Injuries  to  children,  see  infra.  Children. 
Injuries  to  dogs,  go 

Injuries  to  passengers,  see  infra,  Passengers. 
Injuries  to  pedestrains,  see  infra.  Pedestrians. 
Interpretetlon  and  ooaatnutlon : 
■  Construction  of  grant,  3s 

Exclusive  grants,  38 

Motive  power,  33 
Joint  use  of  tracks,  26 

Acquisition  by  condemnation,  a6 

Agreement,  26 

Compensation,  27 

General  rule,  26 
Leases,  45 

Consolidation  of  corporation,  47 

Liability  of  lessor,  47 

Rig^its  and  liabilities  of  lessee,  47 

Validity  to  make,  47 
Legislature,  see  infra.  Acquisition  op  Fran- 
chise. 
Uoense  fees,  53 

Amount  of  license  fee,  53 
Liens,  7 
Lights,  64 

Loading  and  unloading  vehicles,  31 
Looation: 

Necessity  to  define  location  of  tracks  on 
street,  19 
'  Private  property,  35 
Regulation  locality  of  track  upon  street  Ji 
Track,  36 
Lookout,  63 
Children,  84 

Duty  to  keep  lookout,  63 
Illustrations,  64 

Other  duties  preventing  lookout,  64 
■andamtis,  7 

Improvement,  paving,  and  repair  of  streets, 
44 

Master  and  aervant: 

1>u1y  to  emplby  efficient  servants,  60 
Lookout,  see  infra,  LooKOtrr. 
Mortgages,  46 

Property  covered  by  mortgage,  46 
Motive  power,  6,  17,  33 
Abutting  owners,  29 

Change  in  motive  power  (see  infra,  Chahoi 

IK  Motive  Power),  33 
Character  of  motive  power  does  not  affect 

character  of  railway  as  a  street  rulway, 

6,  33 
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STBSET  RAILWAYS,  confd. 
ICotiT*  power,  cont'd. 

Compensation  of  abutting  owneiv,  29 
Illustrations,  34 
Municipal  corporations,  50 
Power  expressly  designated, 
Power  of  municipality,  50 
Trolleys,  29 

What  power  railway  entitled  to  use,  33 
Whether  individual  may  raise  question  of 
authorization  of  power,  34 
Kiinioipal  oorporatloiu : 

Acquisition  of  franchise,  see  infra,  AcQtn- 

SITION  OP  FbANCHISB. 

Consent  of  corporate  authorities,  9,  1 1, 
13.  18 

Control  of  streets,  see  infra,  Comtbol  of 
Streets, 

Delegation  of  power  to  subordinate  bodies. 
Bee  infra,  Dblegatioh  or  Power  to  Sm- 

OaniNATB  BODISS. 

Injuries  from  defects  in  tracks  or  obitme- 
tions  in  streets,  see  infra,  Ikjubibs  fbok 
Defects  in  Tracks  oh  Obstructions  im 
Stbeets. 

Regulation  and  control,  see  mfra.  Regula- 
tion AND  COHTBOL, 
Nature,  7 


bicycles,  89 

Collision  between  street  car  and  railroad 

train,  91 

Collision  between  street-railway  cars,  90 
Colision  with  vehicles  and  horses,  see  Col- 
lision with  Vehicles  and  Horses. 
Dogs,  90 

Frightening  horses,  see  infra.  Fkichtbhiho 

HOKSKS. 

Injuries  from  defects  in  tracks  or  obstruc- 
tions in  streets,  see  infra,  Imjubies  froh 
Defects  in  Tracks  or  Obstrvctiors  ik 

Stbbets. 

Injuries  to  children,  see  infra,  Children. 
Injuries  to  pedestrians,  see  infra.  Pedes- 
trians. 

Operation  of  cars,  see  infra,  OpraATiOH  of 
Cars. 
Nonuser,  55 

Notice,  see  infra.  Injuries  vroic  Defects  m 

Tback  or  Obstructions  in  Streets. 
Nuisances,  8 
Number  of  cars,  52 
Number  of  operators  on  cars,  49 
Obstructions  in  streets  (aee  infra.  Injuries 

FRoii  Defects  in  Tracks  or  Obstructions 

in  Stbeets),  93 
Occupation,    business,    and    privilege  tax, 

52 

Oparation  of  oars  Tsee  infra,  Pbscautions  im 

Operation  of  Cars)  : 
Bicycles,  89 

Burden  to  prove  negligence,  67 
Character  of  cars,  61 

Collision  between  street  car  and  railw^ 

train,  91 

Collision  between  street-railway  cars,  go 
Collision  with  vehicles  and  horses,  see 
infrn.  Collision  with  Vehicles  and 

Horses. 
Condition  of  cars,  61 

Contributory  negligence,  see  infra,  Con- 
tributory Negugence 


STBSET  RAILWATS,  eonfd. 
Opmtin  <tf  ous,  cont'd. 
Dmvm  9t  oar*  requirad,  59 

Heavy  cars  traveling  at  hi^  rate  of 

speed,  59 
Instructions,  60 

Reasonable  and  ordinary  care,  59 
Rule  of  the  stieet-railway  company,  60 
Where  vehicles  and  pedestrians  may  be 
expected,  60 
Dc^  90 

Dn^  to  adopt  new  invention,  61 
Employment  of  servants,  60 
Evidence  as  to  negligence,  68 
Flagmen  at  crossings,  6t 
Frightening  horses,  see  infra.  FsiGHTZWiHa 

Hobses. 
General  rights  and  duties,  57 
Injuries  to  children,  see  infra,  Ckildren. 
Injuries  to  pedestrians,  see  infra,  Pedss- 

tbians. 
Lookout,  see  infra.  Lookout. 
Negligence,  57 
Proof  of  negligence,  67 
Questions  of  law  and  fact,  68 
Rate  of  speed,  61 

Slfht  of  way  (see  infra,  CbLLisioir  wirn 
Vehicles  and  Horses),  57 
Duty  to  give  way  to  passage  of  street 

cars,  58 
No  exclusive  right  of  mjf  57 
Private  right  of  way,  59 
Street  intersections,  58 
Signals  and  warning,  aee  mfra,  SiGxau 

AND  WaBNINC 

Speed  of  cars,  61 
Violation  of  ordinance,  65 
Ordinances,  see  infra.  Violation  or  Ordi- 
nances. 

Ordinary    commercitU    steam    rathuof,  tee 
infra,  Railboads  ;  Streets  and  Sidewalks. 
Ordinary  railroads  in  streets,  see  Stkeets 

and  Sidewalks. 
Organization,  33 
Over,  34.  35 
Over  and  across,  34 
.   Overcrowding  cars,  5a 
Fwent  and  diUd : 

Contributory  negligence,  88 
Paving,  see  infra,  Ikprovekbnt,  PAVtira,an 

Repair  of  Streets. 
Payment  for  use  of  streets,  22 
Psdsstrisiis     (see    infra,    Riokt    TO  Use 
Strbbtb),  77 
Accidentally  falling,  79 
Children,  see  infra,  Chilorkii. 
Contributory  negligence  (see  imfra.  Con- 
tributory Nf^ligence),  ss 
Degree  of  care  required,  60 
Duty  when  danger  becomes  imminent.  79 
Injuries  to  men  working  in  street,  78 
Liability  dependent  upon  negligence,  78 
Passin$r  other  car  discbar^ng  or  receiving 

passengers,  78 
Persons  crossing  on  tracks.  78 
Presumption  that  pedestrian  will  act  with 

reasonable  care,  78 
Presumption    that   pedestrian   will  stop, 
79 

Rater  of  speed,  61 

Reasonable  care  to  avoid  injury  required. 
78 
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STKEE:T  railways,  con^i. 
Pedoatrlant,  cont'd. 

Collision  with  vehicles  and  horses,  see 
infra,  CoLLisioir  with  Vbhicues  axd 

HOKSES. 

Tmon*!  Iqjiulw : 

Operation  of  cars,  see  ut^,  OpbbatIOH 
op  Cms. 

Police  power,  see  Requlatiox  ahb 

Control. 
Fnoftationi  in  epmttoa  of  «n,  48 

Fenders,  49 
Generally,  48 
Motive  power,  50 

Mnnicipalitr's  power  to  regulate,  4S 

Ntunber  of  cars,  49 

Operators  on  cars,  49 

Rate  of  speed,  49 

Screens,  49 

Vestibules,  49 
MorltiM: 

Sales,  46 
Private  propert?,  35 
Proximate  cause,  63,  65 
PnbUeoftam; 

License  to  corporation  of  wUcli  puUic 
oflicer  is  stockholder,  19 
Purchase,  see  infra.  Sales. 
QueatlonB  of  lav  and  fket : 

Collision  with  vehicles  and  horses,  69 

Contributory  negligence,  80 

N^igence,  68 
Quo  warranto,  8,  31,  55 
Ballioada; 

Acquisition  of  franchise,  23 

Collision  between  street  cars  and  railroad 
train,  91 

Crossif^  other  railroads,  see  infra,  Caosa- 

iNG  Othbb  Railroads. 
Whether  street  railways  are  included  in 
term  railroads,  6 
Railroads  in  streets,  see  Strkbts  and  S ids- 
walks. 
Rails,  6 

Bate  of  apaod,  49,  59,  61 

Bicycle,  61 
Children,  85 
Control  of  car,  63 
Degree  oi  care  required,  59 
Limiting  rate,  21 
Negligence,  61 
Pedestrians,  61 
Proof  of  speed,  63 
Proximate  cause,  63 
Violation  of  speed  ordinance,  6a 
What  constitutes  an  improper  rate  of  speed, 
6a 

Where  statutes  or  municipal  ordinances 
impose  speed  restrictions,  63 
Rear-end  collisian,  91 
Reconstruct,  *a 
Bonlation  and  oontrol,  47 
Accommodation  of  public,  53 
Franchise  owned  by  individual  or  corpora- 
tion, 48 

Interference  with  railway  in  making  street 

improveTTients,  5t 
License  fees,  sz 
Municipal  corporations,  48 
Municipality  cannot  abrogate  right,  48 
Number  of  cars,  53 
Orercrowdnv  cars,  5a 


STREX:T  railways,  cont'd. 
Begolation  and  control,  cont'd. 
Plan  of  construction,  51 
Precautions  in  operation  of  cars,  see  infra. 

Precautions  in  Operation  of  Cars. 
Reasonableness  of  regulation,  48 
Regulating  rate  of  speed,  49 
Removal  of  snow  and  ice  from  tracks, 
so 

Repair  of  streets,  50 

Sand  on  track,  50 

Snow  on  track,  50 

Tickets  and  fares,  52 

Valid  exercise  of  police  power,  49 

Watering  tracks,  51 
Repair,  see  infra,  Improveuent,  Paving,  and 

Repair  of  Steeets. 
Repaving,  41 
Resolution,  19 
Revocation,  53 

Right  of  way,  (see  infra.  Operation  or  Steebt 

Cars),  S7 
Bight  to  use  stroeti,  57 

As  against  other  vehicles,  57 

As  against  pedestrians,  58 

Collision  with  vehicles  and  horses,  see  titfra. 

Collision  with  Vehicles  and  Hobseb. 
Degree  of  care  required,  59 
Duty  to  give  way  to  passage  of  street  cars, 

58 

Injuries  to  children,  see  infra.  Children. 
Injuries  to  pedestrians,  see  infra.  Pedes- 
trians. 

No  exclusive  right  of  way,  57 

Private  right  of  way,  59 

Right  where  streets  intersect,  58 
Rival  company,  see  infra  Injunction. 
Roadbed,  39,  43 
Sales,  45 

General  principles,  45 

Liability  of  purchasers,  46 

Mortgages,  46 

Power  conferred  by  state  legislature,  45 
Power  of  street  railway  to  make  valid 

transfer,  45 
Power  to  purchase,  45 
Priorities,  46 

Property  covered  by  mortgage,  46 
Purchaser  takes  cum  onere,  46 
lale  of  franohlso,  19 
Bids,  19 

Consent  of  abutting  property  owners,  19 

Sale   must  be   in   manner   specified  \if 
statute,  19 

Statutory  prohibition,  45 
Salt  or  sand  on  track,  50 
Sand  on  track,  50 
Screens,  49 
fltoiali  and  warnlngi; 

i-i^ts,  64 

Ordinances,  65 

Proximate  cause,  65 

Sounding  gong  or  beU,  64 
Snow  and  ice,  50,  94 
Speed,  see  infra,  Rate  of  Spbbd. 
Stodc  and  stocUkolders: 

License  to  corporation  of  which  public 
officer  is  stockholder,  19 
Stop  to  look  and  listen,  76,  81 
Btraeta  and  ildewalks; 

Control  of  streets,  see  infra.  Control  or 
Stbbbts. 
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STREET  RAILWAYS.  con(d. 
StrwU  uid  udswalka,  cont'd. 

Improvement,  paving,  and  repair  of  strtets. 

see   infra,   Imphovehbnt,   Pavxitg,  ahd 

Repair  of  Streets, 
Injunction,  see  infra,  IhjukctIOK. 
Injuries  from  defects  in  tracks  or  obstrnc- 

tions  in  streets,  see  infra.  Injuries  nou 

Defects  in  Tracks  or  Obstructions  in 

Streets. 

Paving,  see  infra,  Ihpsovembht,  Pavimg, 

AND  Repair  of  Streets. 
Payment  for  use  of  streets,  22 
Repair,  see  infra,  Iuprovemekt,  Paving, 

AND  Repair  of  Streets. 
Right  to  use  streets,  see  infra,  RiCBT  to 

Use  Streets. 
Termination  of  street  franchise,  see  Tu- 

HiNATioN  OP  Street  Frahchise. 
Btreeu  that       bo  oomidai,  34 
At.  35 
Between,  35 
Bridges,  35 
From,  35 
Illustrations,  35 
Over  and  across,  34 
Over  bridge,  35 
Private  property,  35 
Terms  of  grant,  34 
Surrender,  54 

Tax.  see  infra,  Occvpatidn,  Business,  and 

Privilege  Tax. 
TannliiSithni  of  itrMt  frsadilao,  53 

Abandonment,  54 

Effect  of  termination  of  franchise,  S7 

Eminent  domain,  54 

Expiration  by  lapse  of  time,  54 

Forfeiture  far  breach  of  conditions  pre- 
scribed in  grant  of  franchise,  see  infra, 
FosfEituke  for  Breach  op  Conditions 
Prescribed  in  Grant  op  Franchise, 

Nonuser,  55 

Quo  warranto.  55 

Revocation,  53 

Surrender,  54 
ntiss,  25 

Statutes,  12 
Timohi: 

Defective  tracks  (see  infra.  Injuries  from 
Defects  in  Tracks  or  Obstructtons  in 
Streets),  95 

lee,  50,  94 

Injuries  from  defects  in  tracks  or  obstruc- 
tions in  streets,  see  infra.  Injuries  PSOU 
Defects  in  Tracks  or  Obstructions  in 
Streets. 

Removal  or  snow   and  ice  from  track, 

50 

Salt  or  sand  on  track,  50 
Snow,  94 

Watering  trades,  51 
Trsdki  tlLst  111*7  ^  l^U)  3S 

General  rule,  35 
.  .Gauge  of  tracks,  36 

Illustrations,  35,  36 

Location  of  tracks,  36 

Third  track,  35 

Turnouts,  36 
Trolleys,  see  infra,  Motive  Power. 
Turnouts,  36 

Use  of  tracks,  see  infra.  Joint  Use  or 
Tracks. 


STREET  RAIIjWATS.  confd. 
VahlolM  ise^  infra.  Collision  with  Vhki- 
CLES  AND  Horses)  ; 
Right  to  stand  vehicles  on  curb  fine  for 
loading  and  unloading,  31 
Vestibules,  49 
▼lolation  irf  onHiuuiass,  65 
General  rule,  65 
Negligence  per  se,  '66 
Rate  of  speed,  62 
Sounding  bell  or  gong,  65 
Warning,  see  infra.  Signals  and  Warnings. 
Watering  tracks,  51 

Whether  street  railways  are  included  in  the 
term  railway,  6 

STREErrs  AND  SLDEWAIiKS  (see' Street 
Railways),  99 
Abandonment  and  nonuser  (see  infra.  Vaca- 
tion OF  Streets),  117 

Acquiescence  in  obstructions,  tt8 

Adverse  possession,  118 

Delay  in  improving,  118 

Delqr  in  opening,  lift 

Generally,  117 

Inclosnre,  118 

Nonuser,  117 

Payment  of  taxes  by  individual,  118 
Statutory  requirements^  itS 
Abatement: 

By  individual,  164 
Injunction,  159,  i6j 

Summitry  removal  of  abstrueHou,  see  infra, 

SUHUARY  RBUOVAL  OF  ObSTSUCTIOIVS. 

AbnttlBy  owner   (see  infra,  CbMPsiiSATioN 
FOR    Vacation;    Trees;    Vacatioh  or 

Streets. 

Access,  impairment  of,  18$ 

Additional  servitude,  180 

Compensation,  iSo,  183 

Damages   for   street   improvemtnis,  see 

infra,  Da'hacbs  ram  Street  Ihfbovb- 

ments. 
Eminent  domain,  180,  183 
Fee  simple,  148-149 

Grants  of  privileges  or  fran^ises  m  xtowt, 
see  infra.   Grants  of  PRtyrLBGES  ix 

Streets. 

Obstruction  «/  streets,  see  infra,  Obstmtc* 

tions  of  Streets. 
Opportunity  to  make  improve ments,  135 
Overflow  of  land,  186 
Petition  or  consent  necessary,  see  infra. 

Petition  or  Consent  Necessary. 
Protests  or  remonstrances  against  improve' 

ments,  see  infra,  Protests  or  Rkuok- 

strances  Against  Ihproveubnts. 
Bsltreadfl  in  streets,  180 

Abutter's  rights  not  siAject  to  abridge- 
ment by  city  or  legialatnre,  183 

Access,  186 

Action  for  dami^s,  184,  185 
Additional  servitude,  180 
Change  of  grade,  186 
Cinders,  186 

Oty  not  Hable  for  compensation  or  dam- 
ages, 183 
Compensation,  180 
Condemnation  proceedings,  1S3 
Conseqnential  and  special  injuries,  xtt 
Defenses,  188 
Ejectment,  183 
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STREETS  AHD  SnXBWAI<KS*  cmI'#. 
-    AMtlng  owafft  rmI'dL 

BiJIrowli  In  itniti,  ctm^A. 

Eminent  domaio,  183 

Estoppel,  188 

Impairment  of  access,  186 

Improper  and  negligent  constmctlm  of 

road,  187 
Increase  in  number  of  trades.  187 
Injunction,  184 

Injttriea   inflicted   during  coiutnictioii» 

187 

Liability  of  grantee  or  lessee  of  railroad, 

i8s 

Limitations,  188 

Loss  of  right  by  acquiescence  in  use  oi 

street,  184 
Measure  of  damages,  18S 
Mtmicipal  license  ai  a  defense,  188 
Noise,  186 

Obstruction  of  street,  187 

Overflow  of  land,  i8ti 

Ownership  of  fee  immaterial,  i8s 

Purchaser  after  construction  of  road,  185 

Release  of  damages,  188 

Remedies  of  abutting  owners,  183 

Right  of  abutting  owner  to  compensation 

or  damages  where  abutter  owns  fee  in 

street,  180 
Rule  where  fee  is  in  city  or  public,  rSo 
Smoke,  186 

Statutory  provisions  in  Iowa  and  Ohio, 
183 

Suit  for  damages,  184,  185 
Vibration,  186 

What  injuries  actionable,  186 
Ri^ts  of  abutters,  177 
Sidewalks,  see  infro,  SobwalUi. 
Aetion  for  damages: 

Abutting  owners,  184,  185 

Obstruction  of  streets,  163 

Railroads  in  streets,  164 
Actions  for  injuries  to  streets,  168 
Additional  servitude,  see  infra,  Aairmva 

Owners;    Grants    of    Prjviumbs  xh 

Stsebts. 
Adverse  possesion,  118 
AUey: 

Conversion  of  alley  into  street  no 
Altering  streets,  122 


Driving  through  streets,  165-167 
Annexation   of   territory   to  municipality, 
104 

AsMMnaat  of  daaagas  (see  infra.  Coufmoa- 
TiOK  fob  Land  Takbh)  : 
Change  of  grade,  145 
Bsneflts: 

Deduction  for  benefits  where  land  Is  taken, 

IIS 

Bicycles,  166 

Boards,  see  infra,  Offtcbes  ob  Boabds. 

Booths,  157 

Bridges,  loa,  119 

Building  materials,  deposit  of,  tjtf 

BnlldlBgi: 

Encroachments  1^  buildings,  158 
Erection  of  municipal  buildings  in  atseet, 
151 

Moving  buildings  on  streets,  164 
Projections,  158 
Care  of  streets,  168 


8TRBBT8  ikStD  SiDEWAUU,  ami'd, 
(Mtla: 

Driving  along  streets,  167 

Driving  cattle  through  streets,  165 
Changa  of  gradr  (•••  infn,  Dahaqbs  vin 
Chahob  of  Gbadb  ;  see  Stibbt  Railwavs), 
186 

Change  o£  location  of  railroad,  175 
Commissi^mert,  see  infra,  VibWbbs  and  Coh- 

MISSIOMEBSk 

OonpaaMtlon  fur  land  takaa,  (ita  infra,  Dak- 

A<ns  FOB  CXAHOB  OF  StBBBT  GbABI),  IIO 

Action  on  award,  iia 
Appealy  lit 

AM»lieation  fee  aaseasment  of  damages,  111 
Appointment  of  viewers  and  commissioa- 

ers.  III 
Asseasmeot  of  damages,  tii 
Confirmation  of  report  or  sward,  ill 
Conversion  of  alley  into  street,  1 10 
Deduction  for  benefits^  iia 
Determination  of  compensation,  ill 
Jury  trial,  112 

Liability    as    between   mnnieipallty  and 

county,  113 
Liability  of  municipality  on  award,  xii 
ICaasnre  of  compensation,  i  la 
PrcpiqnBeat  of  comptnsation,  iix 
Review,  iii 

Ri|^  to  compensation,  110 

Strict  compliance  with  statutes,  iia 

Time  of  filing  petition  fbr  asaessflMnt  of 

damigeS,  iii 
Time  of  payment,  11 1 
Time  of  payment  of  award,  iia 
Viewers  and  commissioners,  tog 

Oa^inaBtian  fct  Tnratlaa,  115 
Abutting  owners,  115 
Manner  of  determining  danMges,  116 
Measure  of  damages,  116 
Nonabutting  owners^  115 
Prepayment,  116 
Statutes,  115 

Condamnatitm,  see  infra,  Ekiiibiit  Domaim. 

GandltloM: 

Imposing  conditions  with  privil^es  granted, 
154 

B>11raada  In  rtiesta,  173 

Conditions  binding  upon  company,  173 

Discretion  of  city,  173 

Power  of  city  to  impose  conditions  and 

r^ulate  use,  173 
Rcason^le  conditions,  173 
Consent,  see  infra,  Pbtitioh  or  Cohsbnt  of 
PatvBBTY  Ownn  to  Ikfbovbxbhts,-  Vaca- 
tion OF  Stbzbts. 
Consent  of  property  owners,  106 
OonstmetioB  and  •psratkm  oTnad,  177,  187 
Abutters,  177 
Additional  tracks,  179 
Appurtenances,  178 
Conformity  to  grade  of  street,  178 
Cuts,  178 

Elevation  of  railroads.  178 
Embankments,  ij9 
General  rule,  177 
Gauge  of  tracks,  179 
Location  of  tracks,  178 
Obstruction  of  street,  177 
Operation,  179 
Repair  of  street,  179 
Restoration  of  streets.  179 


nil 


Vdnoie  XXVIL 


Digitized  by 


Google 


Straeta  and  MewalU. 


INDEX. 


SXKEBTS  AND  SIDEWAIjKS,  cmi'i. 
Gonstrnecioii  and  opttratioa  of  load,  conX'i. 
Rights  of  public  and  alnittera,  177 
Right  to  alter  gauge  of  traeki,  179. 

Turnouts,  178 

What  appurtenances  may  be  located  in 
street,  178 
Control,  regnlatlon,  and  mo  vA  itroeta,  14S 

Delegation  of  control  to  municipalities,  14S 
Erection  of  buildings  in  streets,  151 
Fee  retained  by  landlord,  149 
Fee  simple,  14^ 

Franchises,  see  infra,  Gbants  of  Puvi- 

LECE8  tK  Streets. 
Grants  of  privileges  or  franchises  in  streets, 

see    infra.    Grants    of    Priviligbs  IM 

Stoeets. 
Legislative  control,  148 
Municipal  buildings  in  streets,  151 
Municipalities,  148 
Municipality  holds  title  in  trust,  149 
Municipal  removal  of  soil,  150 
Obstntclion  of  streets,  see  infra.  Obstruc- 
tion OF  Stress- 
Ownership  of  fee,  148 
Privileges,  see  infra.  Grants  of  Pbivilbgbs 

IN  Streets. 
Removal  of  snow  and  ice  from  sidewalks, 

see  infra,  Rsuoval  of  Snow  and  Icb 

PKOM  Sidewalks. 
Removal  of  soil  by  municipality,  150 
Removal  of  soil  by  property  owner,  150 
Standpipe  in  street,  151 
Street  railways,  see  Street  Railways. 
Trees,  see  infra.  Trees. 
Uses  inconsistent  with  street  purposes,  150 
Coat  of  improvements,  131 

Defraying  cost  of  improvement,  135 

Liability    as    between   municipality  and 

county,  113 
Criminal    prosecution    for    obstruction  of 

streets,  161 
Crosswalks,  103 

Damages  (see  infra.  Compensation  fob 
Land  Taken  ;  Coupbnsation  fob  Vaca- 
TIOK ) : 

Obstruction  of  streets,  163 
Owners  of  property  not  abutting  on  street, 
183 

Railroads  in  streets,  see  infra,  Abuttiitg 

Owners. 

Damages  for  ohange  of  street  grade,  138 

Action  where  municipality  fails  to  have 

damages  assessed,  147 
Actual  change  of  grade  necessary,  139 
Benefits,  144 
Claim  for  damages,  147 
Contractor's  liability,  142 
Determination  of  compensation,  145 
Effect  of  provision  for  damage  to  i»x)p- 

erty,  139 
Established  grades,  138 
Estimating  diminution  of  value,  143 
General  right  to  dam^s,  138 
Injuries  to  improvements,  143 
Interests.  14.4 
Jury  trials.  145 
Lateral  support,  140 
Limitation  of  action,  147 
Measure  of  damages,  142 
Mitigation  of  dam^es,  144 


STUGETS  AND  SIDEWAIiKfi,  cont'd. 
Damages  far  ahaags  of  attest  grade,  cont'd, 
Necessi^  for  improvement  of  property, 
14s 

Necessity  for  prior  estabUshment  of  grade* 
14s 

Negligence,  140 
Notice,  146 

Notice  of  proceedings  to  assess  danugea^ 

146 

Prqnymeot,  146 

Promise  to  compensate  140 

Remedy  of  landowners,  147 

Review  of  award,  145 

Signing  petition  for  change  of  grades  146 

Statutes  liberally  construed,  14s 

Statutory  provisions,  141 

Time  of  paying  award,  146 

Time  of  pajrment,  146 

Unauthorized  change,  140 

Viewers  or  conunissioners,  145 

Waiver  of  claim  for  property -to  establish 

street,  147 
Waiver  of  claim  to  compeuaation,  146 
Who  entitled  to  compensation,  145 
Damsgss  far  street  improvements,  136 

Change  of  grade,  see  infra.  Damages  fob 

Change  op  Street  Grade. 
Constitutional  provisions,  135 
Damages  for  change  of  grade,  138 
Degree  of  care  required  in  constmttion, 

137 

Diversion  of  surface  waters,  138 
Diversion  of  travel,  137 
Filing  claim  for  damages,  138 
Lateral  support,  137 
Lessee,  138 
Light  and  air,  137 
Measure  of  dam^es,  138 
N^igence  for  making  improvements,  137 
Right   of  abutting   owners   to  damages^ 
136 

Temporary  inconvenience,  137 

Trespass,  139 
Dedication,  103 
Definitions,  io2 

Bridges,  tos 

Highway,  los,  103 

Private  wty,  loa 

Public  highwajrs,  loa 

Roads,  103 

Street,  loa 

Street  and  sidewalk  distinguished,  103 

Street  as  including  sidewalk,  103 

Toll  road,  102 
Delay  in  improving,  118 
Delay  in  opening,  118 
Delegation  of  authority,  148,  173 
Delegation  of  power,  159 
Defols.  see  infra.  Stations. 
Drains  and  Sewers; 

Prior  construction  of  water  and  gas  p^CS 
and  sewers.  120 
Driving  on  sidewalks,  166 
Essoments  (see  infra.  Fee  Simpu)  : 

Railroads  In  streets,  174 
QsStBMBt! 

Abutting  owners,  1S3 

Obstructions.  t6o.  163 

On  behalf  of  individual,  163 

On  behalf  of  municipality,  160 

Railroads  in  streets,  183 
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STREX:T8  and  SIDBWALKS,  cont'd. 
Election,  see  infra,  SunuissiON  to  PoFuiAk 

Vote. 

Inlarat  domain  (aee  infra,  Statutory  Pro- 
cbboikgs  for  establish  hint  of 
Streets)  : 

Change  of  grade,  see  infra,  Dahacib  fob 

Change  of  Street  Grade. 
Compensation  for  land  taken,  see  mfra, 

COHPBNSATION  FOR  LAND  TAXIN. 

Damages   for   street   improvements,  see 
infra.  Damages  for  Street  Iufsovb- 

KEHTS. 

Railroads  in  streets,  see  infra,  Abuttimo 
Owners. 
Xnoroaolmunti  if  bnUdlagi: 
Awnings,  158 
Bay  windows,  158 
Cellar  way,  158 
Porches,  158 

Projections  from  bailding,  ij8 
Signs,  158 
Steps,  158 
Vaults,  158 
Windows,  158 
SitaUiihmant  of  stnati,  103 

Annexation  of  territory  to  mnnicipaliQr,  104 
Dedication,  103 

Incorporation  to  municipality,  104 
Prescription,  103 

StatutOTy  proceedings  for  establishment  of 
streets,  see  infra.  Statutory  Procbbd- 
iKGS  for  Establishuent  of  Streets. 
Estate,  see  infra.  Fee  Simful 
Estimate  of  cost  of  improvement,  131 
IridenM: 

Cbange  of  grade,  144 
Xxoavations  in  streets,  isg 

Incidental  to  privilege  granted,  169 

Property  owners,  159 

Restrictions  and  regulations  of  rig^t,  159 
Exclusive  privilege,  15a,  154 
Exclusive  use,  174 
Executors  and  administrators,  129 
iM  iln^,  148 

Abutting   owners,    see    infra,  Asirmiia 
Owners. 

Easement  in  streets,  148 

Fee  in  municipality,  148 

Municipality  holds  title  in  trust,  149 

Railroads  in  streets,  174 

Retention  of  fee  by  landowner,  149 
Fire  department,  166 
Flooding  lands,  186 
Forfeiture  of  privil^^e,  155 
Om  ^poi: 

Prior  construction  of  water  and  gas  pipes 
and  sewers,  izo 
Grade,  see  infra.  Damages  for  Change  of 

Stbert  Grade. 
finding,  122 

Cutting  down  hills  and  filling  up  hotlowa, 

I  S3 

Power,  123 

Widening  and  altering,  laa 
flnnti  of  priTile^es  in  streets,  151 
Additional  servitude,  153 
Compensation  to  abutting  owners,  153 
Construction  of  privilege  or  franchise,  154 
Delation  of  power,  154 
Ddegation  of  power  by  lq(ialature,  159 
DiscKtion  of  mtmidpality,  153 


STREETS  AND  SIDEWAIiKS.  confd. 
Grants  of  privilege  In  strsets,  cont'd. 

Exdiuiveness  of  privilege  or  franchise 
154 

Exclusive  privilege,  152 
Exercise  of  power,  153 
Extent  of  privilege  or  franchise  154 
Forfeiture  of  privilc^,  155 
Imposing  conditions,  154 
Public  scales.  151 
Railroad  depots,  151 
Revocation  of  privilege,  154 
Street  railways,  see  Street  Railways. 
Subway  conduits,  15a 
Termination  of  privilege,  154 
Guardians,  129 
Hackstand  167 
WAm^  103 

Highway  includes  streets,  xoa 
Street  a  public  highway,  los 
Jm: 

Removal  of  snow  sod  ice  from  stdewalln, 
155 

Surovsnsats  of  strssts,  2,  118 

Abandonment  of  improvements,  136 
Altering,  see  ii^ra,  Altesino  Strebts. 
Bridges,  119 

Change  of  character  of  improvement,  129 
Compliance  with  statutory  requirement,  1*3 
Consent  of  property  owners,  126 
Cost  of  improvements,  135 
Damages    for   street   improvements,  see 
infra.   Damages  fob  Street  Ikpkovb- 

MEHT,  135 

Defraying  cost  of  improvement,  135 
Delegation  of  powA,  124 
Description  of  improvements,  133 
Discretion  in  exercise  of  power,  123 
Drains  and  sewers,  118 
Estimate  of  cost  of  improvement,  131 
Exercise  of  power,  123 
General  power  to  improve  streets,  118 
Grading,  see  infra.  Grading. 
Manner,  123 

Mode  of  making  improvements,  136 
Nature  of  improvement,  119 
Necessity  for  improvement,  126,  133 
Notice  of  proposed  improvement,  see  infra. 

Notice  of  Proposed  Improvement. 
Opportunity  to  property  owners  to  make 

improvement,  135 
Ordinances,  see  infra.  Ordinances. 
Ordmanees  directing  or  orderiftg  improve- 

mtnts,  see  infra.  Ordinances. 
Paving,  see  infra.  Paving. 
Petition  of  property  owners,  126 
Plans  and  specifications  of  improvements, 
134 

Plans  of  improvements,  134 
Power  of  particular  officers  or  boards,  124 
Power  to  improve,  118 
Protest  or  remonstrance,  see  infra,  Pro- 
test OR  Remonstrance  Against  Im- 
provements. 
Recommendation  by  boards  or  officers,  125 
Relinquishment  of  power,  118 
Repairing,  118 

Resolution  of  intention  to  make,  126 
Restraining  street  improvement,  136 
Sidewalks,  see  infra.  Sidewalks. 
Sodding  portion,  118 
Statutory  requirement,  123 
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STRBSTPa  AND  SrDEWALES,  tdnlU. 
iMKVftmBBXM  of  itawta,  cotirV. 

Submission  of  question  to  popular  votet 

136 

Widening  and  oHeting,  see  infra,  Ai.ter< 
IHG  Stbektb. 
Incloaare,  riS 

Incorporation  to  mtmicipility,  104- 
Xqjiuietloiu : 

Abutting  owners,  184 

By  individoal  where  itreet  is  obstructed, 

160 

By  state  or  municipaUtsr  where  street  is 
obstructed,  159 

Obstraetioii  of  streets,  ts(>-ifis 

Railroads  in  streets,  184 
Joint  tenants  and  tenants  in  conunon,  sj^ 
Yory  trial: 

Clianse  of  grade,  145 

Compensation  for  land  taken,  iia 
Lateral  and  subjacent  support,  137,  140 
Laying  emt,  see  wfra,  Establiskmbnt  of 

Streets. 

LegUlativw  aulhority,  see  infra,  Railhuh  im 

Sthuts. 
Legislative  coirtrof,  148 
License,  see  infra,  Railboah  iM  StizktS. 
Light  nn)  air,  137- 
KlsdtBtfni  of  aotlons,  188 

Change  of  grade,  147 
LoMtinff  and  qisBl^  xio 

GenersUy,  no- 

Id^  to  remoTC  bnilSinK,  1x0 
iMstin: 
Whw  slmt  May  hrloitBd,  to6 

AcroBB  other  streets  and  tXti^  TVf 
Cemeteries',  1 07 
Generally,  106 

Lands  occupied  Yxj  buildings,  toj 
NavagsMe  waters,  106 
Over  existinir  bighways,  107 
Piu^ity   acttnired   from  mnsicipBlily, 
107 

Public  lands,  to6 
Rnlroatf  property,  T07 
Tide  lands,  106 
Toll  nntda,  107 
Vacated  streets,  107 
Vai'Bhaiidlsv' ! 

Deposit  or  dlsplhy  of  mercbainUse  on  side- 
walk, 157 

Remoral  of  merchandise  or  other  property 

from  mi  to  hwlfings,  ts6 
Unreasonrtfe  use  of  street  or  ridew^, 

157 

Kanidpat  oOTp«mtlll»at  (see  infra,  Cohtrol, 

OF  Streets), 

CondiUons,  see  infrtr,  CoKoiTioifs. 
EsiahlUhmmt  of  stmts,  see  ««frv,  Estab- 

LISHlfBKT  OF  SnDCTB. 

Improvement  of  ttreetr,  see-  infra,  tu- 

ROmlBNT  or  StRBRS. 

Liability    as    between    mimteipality  and 

cmmty,  113 
Railroads  ttr  streets,  see  infra,  RAiLUAiM 

IK  Stresfs. 
Trtes,  see  infra,  Trees. 
yaeatieiir  of  street,  see  ntfr<^  VAcnnni  of 
Stbbbtb. 
Municipal  license.  188 
MsRowing  street  vss 


RTBEET&  AND  SmSWAUSy  cwsf^ 

Navigable  waters,  106 
Niccessity  foe  street,  105 

Change  of  grade,  140 
Nei^igence  for  making  iaqwonmeatB^  ijr 
Noise,  186 

Noises  on  streets,  165 

Ifonuser,  see  infra,  ABAXOONUBira  Aim  Noa- 

UBBR. 

grtlst  sfjr  spend  Imtnmmmtt,  129 

Adjournments,  130 

Form  of  notice,  ijq 

Necessity  of  notice,  139 

Service  of  notice,  130 

Statutory  provisions,  139 

Time  of  notice,  129 

To  whom  notice  to  be  given,  13a 
Notice  of  resolution,  136 
Ifotloss,  108 

Assessment  of  dam^cs   for  dBogs  of 
grade,  146 

Form  of  notice,  109 

Manner  of  giving;  to8 

Opening  of  streets,  108 

Posting,  109 

RdAestion,  108 

Statutes,  108 

To  whom  notioe  of  p'^'T.^ng  mask  he 

given,  108 
Vacation  of  streets,  115 
Waiver  of  notice,  108 
XtabusB     (see   infra,    OBSTTOcnoH  or 

Strbbts) : 
RailMadftin  streets,  17a 
Obftmotion  of  strsets,  156,  187 

Acquiescence  in  ODStractlOMB,  1x8 

Action  for  danugges  fty  imflvidnal,  163 

Awning^  15^ 

Bay  windows,  158 

Dinrths  on  snfewaSs,  157 

BmWng,  see  iitfra,  Bxntmfiaa, 

Bntlding  rasterials,  156 

Cellar  ways,  159 

Criminal  prosecution,  161 

neposit  of  buildhig  matexiab,  ts6 

D^Kwt  or  display  of  merehuidia^  eta%  flO 

sidewalks,  157 
Depots,  151 
EfCRitmen^  i0o 
Sjecbnent  by  tsrdfvidnals,.  tils 
EncMBchnieiTtF  by  bnll^bigs,  i  sflT 
Excavations  in  streets,  ser  infra,  Fyraw- 

tiohs  in  Streets. 
General  rale,  pgtf 
Hackstands,  167 
Ibjvnction,  159 
Markets,  167 

Bfuviug  bttHdinp  off  streeCs,  i6f 
Mimic^ial  conaent,  156 
Necessity,  156 

OMnancer  imposing-  pendtia,  151 
Parades,  16$ 

Penalties  imposed  by  ordinanoei^  xffx 

Permission  of '  uiimicfpdily,  xsS 

Prescriptitar,  rjtF 

Processions,  iff? 

noiectionv  from  bmldiags,  isS 

Jfiriftvorir  HI  ttreett,  see  imfm,  Raiunuw 

IN  Stkbbts. 
RtiiuedTcs  for  obstruction  of  sttwtB,  C59 
Remedle*  of  iMMdindi;  ttfa 
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sTRsarrs  and  sidewalks,  cMt'd. 

Obctnution  of  itrasti,  cont'd. 

Remedies  on  behalf  of  state  or  nmnicipftl- 
i^.  159 

Removal  of  merchandise  or  other  pniperty 

from  and  to  buikUnA  156 
Scales,  1st. 

Standuis  wacms  on  itKCC^ 

Standpipe,  151 

Stands  on  sidewalks,  157 

Subway  conduits,  15s 

Summary   removal   of   obstmethiu.  Me 
infra,  Swikabt  Bavovu  or  Ommdc- 

TIOKS. 

Vanlta,  158 
Oflom  V  bouAR 

Application  of  power,  124 
Estimate  of  cost  of  tmproTemeBt,  151 
Power  of  particular  officers  or  boards,  124 
Recommendation  bjr  boards  or  officers,  134 
Superintending  improvements,  124 
Opening  streets,  see  infra,  Establisuuznt 
or  Stsezts;  Statutoky  Pkocbxmwx  for 

ESTABLISHHBNT  OF  STBM«Ta  ;  LOCATUKI  Ain> 

Opsnihg. 

Openttion  of  railroad,  see  infra,  Coifsrsvc- 

TiON  Ain>  Operation  of  Aoab, 
OliTllniinas  (see  infra,  RBSoLurtoN),  108 
ImtaroTsmcDts,  i.'^s 

Description  of  improvements,  133 
Enactment  of  improvements,  13a 
Form,  133 

hoeaSty  of  impmenaits,  134 
Necessary  vote,  13a 
Necessity  for  improvements,  133 
PubHoatioB  of  ordinance,  133 

Record,  132 

References  for  description,  134 
Requisites,  133 
Sufficiency,  133 
Ordinances  irapo^ng  penalties  for  sbttruc- 
tion«,  161 

Or^nary  raOroaig  m  thvetw,  eee  imff,  KuL- 

BOAss  IN  Streets. 
Overflow  of  land,  186 
Ovmerskip,  see  infra,  Feb  Smru. 
Parades,  165 
Paving,  119 

Character  of  paving,  1 19 

Discretion  as  to  necessity  for  aad  char- 
acter of  paving,  119 

IHnstrations,  119-iso 

Necessity  of  paving,  119 

Power  to  pave  street,  119 

Prior  construction  of  water  and  gat  pipes, 
and  sewers,  120 

Prior  establi^ment  of  grade,  120 

Repaving,  119 

Right  of  property  owners  to  old  parcment 
removed,  119 
Payment,  see  infra,  Comkhsatioit  vob  Land 
TAnM. 

Penalties  imposed  for  obshwition,  161 
Vsdtlon  or  ooassnt  of  pspeity  ovan  to  Im- 
prOTsmnits,  106,  136 
Change  of  ebracter  of  inprovoouals,  taS 
Condition  precedent,  126 
Consent  unnecessary,  IJ7 
Excenten  md  sdmlnisti'aloi  s,  139 
Finding  by  municipality  as  evidenoo  of  suf- 
ficiency and  filing,  ut 
Goardlans,  129 


STREBTS  AND  SIDEWALKS,  eonfd. 
Pistltion  oe  eonssBt  sf  vtmprntf  tmmm  ^ 

provements,  cont'd. 
Landlord  and  tenant,  129 
President  of  «orp«H^iion,  ia8 
Signature,  is8 
Statutes,  ]s6 
Tenants  in  oMno^  xa^ 
Who  may  sign,  isB-isp 
Writing,  128 
Flpes! 

Prior  construction  of  water  and  gas  pipes 
and  sewers,  iso 
Plans  of  inprovemeats,  134 
Posting  of  notice,  109 
Power  to  construct  sidewalli^  tao 
Presoription,  103 

Railroads  in  streets,  17$ 
Prior  construction  of  water,  and  gas  pfpes* 

and  sewers,  lao 
Private  ways,  102 

Proceedings  for  establishment  sf  stroeit,  see 
infra.  Statutory  Psocesbinos  tor  Estae- 
U8UICBNT  op  Srasnra. 

Processions,  165 

Fiotssts  or  TMonstruMM  agalMt  tafHMMDti, 

130 

Effect,  131 

Illustrations,  130 

Statutes,  130 
PnSHcation  of  notice,  109 
Publication  of  ordinances,  133  • 
PtAHe  highways,  loa 

Public  oilers,  see  infra,  OrwtcBaa  tm  Boaus. 
Itnilroad  property,  107 
Railroads,  see  Street  Railways. 
BaUroadi  in  ittssts,  168 

Abutting  owners,  soe  mfvm,  Abottirq 
Owners. 

Additional  tracks,  179 

Appurtenances,  178 

Change  of  grade,  i8fi 

Change  of  locadaa.  lyg 

Cindus,  186 

Collateral  irtta^  17a 

Conditions,'  see  infra,  GsJtBmoNB. 

Construction  and  operation  (sse  Mi/ro, 
Construction  anb  Opbratioi  or  Boad), 
187 

Construction  of  statutea  and  oKttnmees 

granting  ligkt^  174 
Cuts,  178 
Easements,  174 
Embankments,  178 
Express  grant,  17^ 
Fee,  174 
Grade,  178 
Gaoge,  179 

How  and  by  whom  right  may  be  questioned, 
17a 

lillkMlw  s11iliMj,l6B 

Destruction  of  pnUie  easemcMt  not 
within  power  of  legWamre,  tt9 

L^fidatwe  may  authorise  witkovt  con- 
sent of  municipality,  169 

Necessity  for,  i«8 

Bower  nay  be  exercised  direct  or  dele- 
gated to  Bwucipal  andiofitles,  169. 

^war  af  kgislatim  ta  giv^  iM 
Limitation  of  actions,  f88 
Location  of  tradEs,  178 
Making  up  tralas,  179 


IIZ5 


VolDOW  XXVIL 


Digitized  by 


Google 


StTMti  tMi  Ude«»lkf . 


INDEX. 


STREETS  AXD  SIDH:wAIiKS,  conf'tf. 
Ballroaili  In  itrMtt,  cont'd. 
Knnloipal  oonaent,  169 

Delegation  of  power,  172 

L^islatur'e  may  authorize  without  coo- 
sent  of  municipality,  169 

Limitations  upon  power,  171 

Maoner  of  giving  consent^  171 

Nature  of  power,  171 

Necetflity  for,  169 

Power  of  city  to  give,  170 

Power  to  vacate  streets,  170 

Statutes  requiring  consent,  169 

Statutory  authority  necessary,  170 
Uunicipal  license,  1S8 
Necessary  implication,  172 
Noiae,  186 
Nuisance,  172 
Obstruction  of  street,  187 
Obstruction  of  street        impmper  coa- 

stniction  or  operation,  177 
Operation,  179 
Overflowing  land,  186 
Owners  of  proper^,  183 
Prescription,  176 
Private  railroads,  177 
Removal  of  tracks,  175 
Repair,  179 
Restoration,  179 
Revocation  of  license,  175 
Rights  and  remedies  of  property  omttart, 

see  infra,  Abutting  Owners. 
Ri^ts  of  owners  of  property  not  abutting, 

183 

Right  to  lue  atreeta  for  nilroad  pnipoaea, 

itiS 
Smoke,  186 
Storing  cars,  179 
Switching,  179 
Transfer  of  lifl^^  176 
Trespass,  172 
Turnouts,  178 
Unauthorized  use,  176 
Vibration,  186 

What  constitntes  a  grant  of  anAori^,  17a 

Width  of  right  of  way,  174 
RtgiUation,  see  infra.  OitttvSL,  RaauUTIOir, 

AND  Use  op  STBsns. 
BMrnUtion  of  usa  of  ftnata,  164 

Bicycles,  t66 

Drivinft  on  sidewalks,  166 
Generally,  164 
Hackstands,  t66 
Loads,  165 
Markets,  166 

Moving  building^  on  streets,  164 

Noises,  165 
Obstructions,  164 
Parades,  165 
Processions,  165 

Restrictions  as  to  vehicles  and  loads,  165 
Riding  on  sidewalks,  166 
Speed  regulation,  166 
Standing  wagons  on  streets,  166 
Vehicles,  165 
Remonstrance,  see  infra,  Paorxm  oa  Rs- 
MONSTRAKCES  AcAINST  lUPROVEHXlTTS. 

Removal  of  railroad  tracks,  175 
Xnaoral  of  snow  and  ios  tarn  aldanlki,  155 

General  rule,  155 

Legislature,  155 

Lialnlity  to  pedestrians,  155 


8TBEIBT8  AITD  SIDEWAIiKS,  eonfd. 
BapaJrs  (see  infra,  IicrnovBMBNT  of  SraEKxa), 

168 

Railroads  in  streets,  179 
Repaving,  119 
R^teal  of  vacation,  117 
Roolotion  (see  Okdinanczs),  108 
TUwIarioa  of  latentlOB  to  aaks  liii||iiiMiMli. 
ia6 

Enactments,  126 
Notice  of  resolution,  126 
Resolution  of  intention  to  maikt,  ta6 
Statutes  requiring  preliminary  rrsoliilinn. 
126 

Revocation  of  license,  175 
Revocation  of  privileges,  154 
Riding  on  aidewalk,  iti6 
Scales,  131,  153 
Hdowalk,  I30 

Character  of  sidewalk,  i2t 

Compelling  property  owners  to  comtmct 
sidewalk,  120 

Municipal  authority,  120 

Necessity  of  sidewalk,  121 

Power  to  construct  sidewalk,  lao 
Sdnralk  and  crosswalk  distingniriwd,  103 
Sidewalk  distinctions,  103 
Sidewalk  distinguished  from  street,  103 

Width  of  sidewalks,  lao 
Signature,  128, 
Smoke,  186 
8mt: 

Removal  of  snow  and  ice  from  sidewalk^ 

Soil,  removal  of.  150 
Speeificatioo  of  improvements,  134 
Speed  regulationa,  166 
Standpipe  in  street,  151 
Stands,  157 
Stations: 

Right  to  construct  railroad  depot  in  street. 

ttatatOTj  prosssdlBgs  far  sstaUlshBSBt  if 
strseta,  104 

Commtutiontrt,  see  infra,  Vikwxks  anb 

Commissioners. 
Compensation  for  land,  see  infra  CbM- 

PBNSATION  FOR  LaND  TaKEN. 

Consent  of  property  owners,  106 
Discontinuance  of  proceedings,  113 
Exercise  of  power,  105 
Following  statutory  requirements,  105 
Loeating  and  opening,  see  infra,  Locatiik 

AND  OraNiHG. 
Location,  see  infra.  Location. 
Necessity  for  street,  105 
Necessity  of  statutory  authority,  104 
Notices,  see  infra.  Notices. 
Opening,  see  infra.  Opening. 
Ordinances,  108 

Petition  of  property  owners,  106 
Powtrs,  see  infra,  ViEWBU  and  Com- 
missioners. 
Prerequisites  must  be  complied  with,  105 

Resolutions,  108 

Statute  determines  existence  of  power,  104 

Statutory  power,  104 
Termination,  104 

Where  street  may  ha  loealai,  see  iafra, 

Location. 
Width  of  street,  108 
Street  imfMOTOnent,  ■ 
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STRKETS  AND  SIDEWAIjKS,  coni'i. 
Street  purposes,  a 

Street  railways,  see  Street  Railways. 

Submission  to  popular  vote,  lag 

Subway  conduits,  153 

Stunmary  lemoval  of  obstmctioiis,  t6o 

Surface  water,  diverrion,  138 

Taxation,  see  Taxation. 

Telegraphs  and  telephones,  see  Telbgiavbs 

AHD  Telephones. 
Tenants  in  common,  139 
Tide  waters,  106 
Toll  roads,  102,  107 
Tims,  149 

Action  by  properQr  owner  for  injnriea  to 
trees,  150 

Discretion  of  municipality,  149 

Duty  to  care  for  trees,  150 

Municipality  holds  title  in  trust,  149 

Ownership  by  abutting  owner,  149 

Ownership  by  municipality,  149 

Removal  of  trees,  149 
irmss,  138 

Railroads  in  streets,  17s 
Trustees,  129 
Turnouts,  178 
Turnpikes,  102,  107 

Vf  (see  infra,  Conteol,  Rbculatioh,  and 
Use  of  Stesets  ;  Rbgulatiok  of  Uses 
OF  Streets) : 
.  Inconsistent  uses,  150 
Rttitroads  in  streets,  see  infra,  R.ulroaos 
IN  STinn. 
TsMrtloa  or  itnets  (see  infra,  Abahdokhbnt 
and  Nohusek),  113 
Compensation  for  vacation,  see  infra.  Coii- 
•   pbhsation  for  Vacation. 
Complianf»  with  statutory  requirements, 
115 

Consent  of  abutting  property  owners,  114 
Discretionary  exercise  of  power,  114 
mot  of  TaaatloB,  117 

Illustrations,  117 

Rererston,  117 

Title  in  f^  in  vacated  street,  117 
Exercise  of  power,  114 
Fraudulent  vacation,  114 
Grant  of  power  to  municipati^  to  vacate, 

113 

Measure  of  damages,  116 
Municipal  power  to  vacate,  113 
Nonsbutting  owners  cannot  complafaii  115 
Notice,  115 
Power  to  vacate,  113 
Repeal  of  vacation,  117 
Sale  of  streets,  113 
Submission  of  vacation  to  vote,  115 
TsUslas: 

Restrictions  as  to  vehicles  and  loads,  165 
Standing  on  streets,  itiy 
Vibration,  186 

Tirwsrs  and  oommlstlonen,  109 

Appointment,  109,  iii 
Change  of  grade,  145 
Compensation,  ioq 
Compensation  for  land  talun,  iii 
Qualification,  log 
Report,  109 
Return,  109 
Statutes,  109 
Vote,  see  infra,  SowciinoK  To  PoroLAi 
Vote, 


STKEarrS  and  SIDEWAIjKS,  confd. 
WapFons: 

Mclusion  unreasonable,  165 
Wagons  standing  on  streets,  167 

Water  and  water  course,  138 

Witar  pipes: 

Prior  construction  of  water  and  gas  |Hpes 
and  sewers,  120 

Weight  of  loads,  165 

Widening  streets,  122 

Width  of  sidewalk,  120 

Width  of  streets,  108 

Writing,  128 

STREET  WORK,  98.  189 
STRESS  OF  WEATRER,  189 
8TUSTCBXNG,  189 
STRICT  COMPIjIANCE,  189 
STRICT  CONSTRUCTION,  189 
STRICTEST,  189 
STRICTLT,  189 

STRICTIjY  CONFIDENTIAIi,  189 

STRICTT  BfEASURB,  190 

STRICT  SETTIiEMENT,  190 

STRIKES,  190 

STRIKING  BAIiANOE,  190 

STRIKING  JURT,  190 

STRINGER,  190 

STRIP,  190 

STRONG,  I  go 

STRONG  LIQUORS,  190 

STRONGIiT  CORRORORATBD,  190 

STRUCK  JURY,  190 

STRUCK  OFF,  190 

STRUOTURAIi  DAMAGES,  191 

STRUCTURE,  191 
Fences,  191 

Railroads,  191 

STRUGGLE,  19s 
STRUMPET,  19a 
STUBBLE,  192 
STUB  BOOK,  192 
STUB  TRAIN,  19a 
STUDENT,  192 
STUD  POKER,  19' 
STUFF,  198 
STUMP,  192 
STCMPAGE,  192 
STUMP-TAIL,  193 
STUPOR,  193 
STYLE,  193 
SUBAGENT,  193 
SUBCONTRACT,  193 
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SVBCKNITIUCTORa  ifft 

ST7BDIVISION,  193 
SCBFRKIOHT,  193 
817BJAOKNT  SVPFORT,  19S 
SUBJECT,  193.  196 

subjective:  symptoms,  196 

8UBJKCT-MATTER,  193 
SUBJECT-MATTER  INVOI<TX3>,  xgtf 
SUBJECT  OF  ACTION,  194 
SUBJECT  TO,  19s 

SUBJECT  TO  coimoTioir*  195 

SUBIiElASE,  197 
SUBMISSION*  197 

SUBMISSIOR  TO  COURT  {OH  AG! 

CASE),  197 

SUBMIT,  197 

SUBORDINATE  OFETCER.  197 
SUBORNATION  OF  I^KJUBY,  197 

SUBPCENA,  197 

SUBPCENA  DUCES  TECUM,  igS 

SUBPCENA  SERVERS,  198 

SUBROGATION,  199 
Accident   inturanee,   lee  infm,  IvsmANCK 

Companies. 
Administrator's  sale,  240 
Admiraltr,  267 

AdTaooe*  (see  infra.  Persons  Advancing 
MoHEv  TO  Pay  Ovf  Incuubbahcbs  ;  Per- 
sons FaYINO  OB  ^WAMCXlfS  MOXBT  TO 

Pay  Debts  or  Otbbks)  : 
IntBTaace  agettt  ftdrancing  prendonu,  •69 
Agency,  268 
Agraenunt: 

Conventional  snbrogaHon,  see  infra,  Per- 
sons PAriNO  OK  Advakcihg  Uonbv  to 
Fay  Debts  or  Othbhs. 
AUowonce,  sec  infra,  Wben  and  When  Not 

Allowsd. 
Amount  paid  and  legal  interest,  S07 
Appeal  bonds,  224 
AsaiguMit  of  jadgmsnts; 

Assignment  of  judgment  onnecessary,  2iti 
Assignment  to  third  person,  216 
Joint  judgment  against   several  persons, 
216 

Judgment  paid  with  money  of  third  per- 
son, 216 

Surety  entitled  to  asHgnment  of  jodgment; 

215 

Various  views  as  to  assignment  of  judg- 
ment, 215 
Attorney  and  client,  369 
Bail  in  criminal  cases,  229 
Bankrupt,  see  infra,  Xswunwcw  AMB  Bame- 

RurrcY. 
Beneficiary,  350 

Bills  of  exchange  and  promissory  natta,  see 

infra.  Negotiable  Instruments. 
BaDia(see  infra.  Sureties  in  JumaAL  Pb»> 

CBEDiNGS ;     Sureties     on  OmciAL 

Bonds)  : 

Surety  on  bond  of  contractor,  26S 


SUBROGATION,  cwmei. 
Carrlen  (see  infra,  Insusamcb  Commxisb) 

Subrogation  of  carriers,  269 
Checks,  see  infra,  Negotiabu  Instbv: 
G>debtors,  226 
Compfonrisa;  aa6 
Compromise  of  ddi^  aij 
Constables,  254 


lilt 


Conventional  tuhrogaiian.  see  infra.  Per- 
son Paying  or  Advanc»g  Moan  10 
Fay  Debts  or  Otrsss. 
Contract,  not  dependent  oi^  203 
Contractor,  268 

CbwMntional  nrfHwcadM  (sea  imfra,  Vnaam 
Paying  ob  AsvANCiNa  Moskt  m  Pat 
Debts  or  Otbess),  aaa,  25ft 

Generations: 

Persons  lending  moa^  to  cocperatum,  259 
StockboUcr  paytns  corporate  dsttt,  sgB 

Cosureties,  aao,  •«} 

Gsontlss: 

Conn^  or  dty  discharging  fiahUiO'  «f 
other,  258 

Oktdlbm  (see   infra.   Junior  Mobtsmhs, 

JuixiHENT  Creditors,  Etc.)  : 
Party  subrogated  entiHei  to  ali  rigMr  •/ 

arigimat  ertdilor,  ace  infrm.  Pabtv  SvB- 

ROOATBD  Entitleb  TO  AtL  Rmns  or 

Original  Creditor. 
Protection  of  credttsrs,  205 
Rights  MQMited  so  greater  thas  Ao«  of 

original  creditor,  207 
Saii^action  of  crediter  (mi  infrm.  Sant- 

rACTioN  or  Cremtob).  sas 
Sitbrogmtiam  of  erwMtora,  see  imfrm,  Sotto- 

cation  of  CRKviTtna. 
Cnstoms  dntiea,  266 

SaMs  of  Deeadents  (see  infra.  Decedents;  Ee- 
ECinvBS  Awn  Asmihistkatobs)  : 
Pmons  advancing  money  to  pay  dsbla  of 

decedents.  257 
Sureties  of  decedent,  siB 
Dsesdnti  (see  infra.  Debts  or  Patjnms; 

ExBCUTOBS  abb  ABMIMISnATQBft)  : 

Persons  advancing  monap  to  paif  ddhls  of 
decedents,  257 

Saretiea  of  dccedesta,  stS 
Defenses,  270 
Definition,  202 

Depreciated  cnrreaey,  213,  aatf 
DevattoKiit,  253 
Devisees,  251 
XNnrer: 

Administrator    oompeUed    to  wiMlmse 

widow  for  dower,  253 
Equitable  doctrine,  203 
Equitable  lien  for  improvements  on  tasNLsCg 

Claimant  required  ^to  da  equity.  273 
Equity  of  rsd«mpti«B : 

Purchaser  of  tffwiy  of  n4tm^iom,  ace 
infra,  Pdrchasbb. 
Estoppel,  270,  271 
Execution  sale,  240,  243 
Bxsotttors  sad  adadnlstratafi  (see  infrm,  Svbe- 
TiES  or  Fiduciaries),  252 
Administrator    compdled    to  ntabarae 

widow  for  dower,  253 
Administrator  paying  unpreferred  debts  of 

an  inoolTcnt  estate,  252 
Dd>ts  paid  out  of  order  of  priority,  SS3 
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StTBROGATION,  cont'd. 
Bzaraton  and  adminUtrabM,  ctmtd. 
Default  of  coexecator,  2S3 
Xievaslavit  of  coexeciltbr,  2113 
-  Executor's  sale,  340 
Tllustratioiu.  353,  353 
Payment  of  taxes,  a66 
PersMial     representatlTes  Mibftigated 

against  estate,  2Si 
Proof  of  claim  required,  353 
■Subrogation  in  -btiialf  ot  cstati^  353 
Subrt^tion  df  ptnotai  wtrftatntattvea, 
353 

When  personal  represAitatiTfc  not  en- 
titled to  subrogation,  J53 
Extent  of  rigbts  acquired,  aoo 
lidagiililmait  d^jadgmiUtt 

Whither  payment  by  sutety  extintnishts 
speciality,  see  infra,  PaVUbnt. 
fUitelailas    (see  infra,  EXbcutoks  aud  Ad- 

HINtSTKATOBS;      ScBXTIBS     OF  PlDUCI- 

AaiKs),  253 

Fiduciaries  in  getterai,  253 

Fiduciaries  removing  incumbrances,  393 

(HwrdiMj  see  tn/ra,  Guaidiam  ANb  Wasd. 

OMcers,  sefe  ihfra,  Ptfauc  OfFlctBS. 

TruMtees,  ste  infra.  Trusts  and  Tatrsms. 
Fire  Uuurance,  see  infra,  iNSnAHCk  Cok- 

paniss. 
Fires,  260 

iP'orCcIosttre  &ate,  239 
Tnud; 

Party  tftiit^  of  ftaud,  204 

Ris^t  to  set  aside  fraudulent  eofiTeyance, 

206 

6«nniBUBt  (Ke  infra,  StrHerrBS  on  Obuoa- 
TioN  TO  GoVEBNuent) : 
Subrogation  to  Hfifhts  of  govemntiit,  206 
Oaanuiton   (see  infra,  NEGotiAHLB  Instru- 
ItBMts).  339 
Coguarantors,  229 
General  rule,  2*9 
Illustrations,  229 
Note,  230 

Promissory  note,  ii9 
Qoardlan  and  ward  (sAe  infra,  SoCbtibs  or 

Fiduciaries  ;  Infants)  : 
Guardiafi^ft  &al6,  240 
Ward,  J50 

When  guardiad  aitltieil  to  imhTogiflott,  S54 
Heirs,  Ai\ 
Homestead,  249 
STO^aliA  ab&  vlfe : 

Married  woman  paying  oft  mortgftge,  236 
Persons    adTancing    money    to  fnarried 

.wolnab  to  pay  for  necessftties,  ^57 
Widow  discbuging  incumbfance,  236. 
Wife  U  %iret;  for  btubaild,  223 
InQdroTflBWiiti  I 

Equitably  Htn  for  Imjinmineiitft  on  land, 
369 

IneatibruiBBr : 

Pajrment  of  taxts,  263 
InoumtM&oM  (seeiM/ra,  Persons  IirTUfcsTED 
is  EsrcuiiBEfeED  Estates  ;  PunciiASfeRs) : 
Acceptance  of  new  security  by  junior  In- 
eumbraneer,  A7> 
Ind«f>endelK  contractor,  258 
Enfluits  (see  infra.  Guardian  Mth  Wam)  : 
Persons  advancing  rnMcy  to  infimtB  tA  pay 
for  necessaries,  357 


SUBROGATION,  nmfd. 
Iqjnstios; 

Where  injustice  would  result,  M5 

tudlreinty  atid  budcntpt^ : 

Sureties  of  bankrupt,  318 
Insurance  agent  advancitig  |>remiuffls,  ajg 
ZamniiM  oai^ranlH^  ssg 

fitt  insurance,  364 

Life  insurance,  264 

Uafitie  insttnmee,  see  infra,  Mariki  In- 

SORAHCB. 
Mortgaged  prdpcrty,  263 
■Name  in  which  action  brought,  364 

iainragfttloiti  tgi^tott  osnlm,  259 

Defenses  open  to  insurer  not  avaflaUIe  to 

catrier,  ato 
General  rule,  359 

Oweftei^s  fl^ts  against  insurer  defeated 
by  contract  with  carrier,  36O 

Right  defeated  by  contract  giving  carrier 
baitifit  of  insurance,  259 

What  defenses  are  available  to  c&rrier, 
260 

Sbbrogafiod  agafnst  third  parties  bound  to 

ifidemnify  insured,  *6a 
labrofatlon  agflUMIMtftaHti,  ato 

Account  to  insarer,  262 
Acts  of  Insured  affecting  right, 
Compromise,  262 
Defense  in  action  to  enforce,  36a 
Extent  of  right,  261 
ViiVs  set  1qr  locomotives,  260 
Full  payment  of  loM  a  Condftion  pre- 
cedent, 361 
General  rule,  stio 
Suit  to  be  in  name  of  instired,  3S4 

Interest,  207 

Joint  debtors,  226 

Joint  tananu  isd  iMittiti  tn  WMttoH,  aTj 

Payment  of  taxes,  365 
jodgmaat  (see  infra.  Junitm  BbikMiiei»; 
Jtrt>GriMT  CUtttDRS) : 
Judgment  debtor  ffayiec  judgment  which 

has  been  satlsftH,  259 
Whether  payment  by  surely  extinguishes 
speciality,  see  infta,  pATWEffT. 
Jitdici<a  processings,  see  infra,  5tfMcms  ih 

Judicial  Proceedikgs. 
Judicial  Sale,  239 

Juto  mort^gm,  jndgweflt  enditon,  «t»^  343 

Bond  fide  purchaser,  24fi 

Comortgagees,  245 

Expenses  incurred  by  senior  mortgagee,  346 
Sxtetit  of  figbt  acquired,  245 
Formal  assignment  unnecessarr,  345 
Paying  off  prior  inctitnbraiiMs,  243,  944 
^ayrtiem  of  incumbrance  tinnee«3»ary,  246 
Prior    mortgage    discharged    Of  record, 

Subrogation  ihtt  enforced  -nAttait  Itiequi- 
table,  346 

Subrogation  of  judgment  mdfter,  S44 
Subrogation  of  junior  mortgagee,  143 
Siibrogation  refbsed,  244 
Tender  of  payment,  246 
What  paymmt  sulTtcieatt,  345 
When  not  entitled  to  subrogation,  ^46 
Where  claimant  tni^t  lulve  lMt«baKd  at 
foreclosure  sale,  246 

Lirelie»,  afo,  370 

UBdkgAwaAtmM: 

AdvaUUiU^  ttnt  "10  lelMllt,  aj|8 
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SUBROGATION,  cont'd. 
Ltgtalef  and  devitM: 

Persons  advancing  money  to  pay  legaiClM» 

25? 

Lesal  subrogation,  203 
Legatees,  251 

Licensee,  see  infra,  PnsoNS  Iktbkbstid  m 

Encuubesed  Estates. 
Hem  (see  infra.  Junior  Mortgages,  Etc.) 

Persons  Interested  in  Encuubbbzd  Es- 
tates; Purchaser),  306,  107 

Vendor's  lien,  221 
Life  inturance,  see  infra,  Ihsdsaxci  Com- 
panies. 
limitation  of  actions,  27a 
Xarin*  insnrajiM,  262 

Abandonment  not  essential,  263 

Extent  of  right,  263 

General  rule,  262 
Married  taoman,  see  infra,  Hussahd  and 

Wipe. 
Marshaling  assets,  267 
Ksstsr  and  servant  (see  infra.  Wages)  : 

Snbrogation  of  penons  p^ng  for  damages 
done  by  servants,  370 
Measure  of  recovery,  307 
Xwtnges  (see  infra.  Junior  Mortgagees, 
Judgment  Creditoss.  Etc.;  Persons 
Interested  in  Encdhbebed  Estates; 
Purchaser)  : 

Insurance  of  mortgaged  properly,  363 

Mortgagors,  246 

Payment  of  taxes,  365 
Xuiletpsl  oorpenUoiis; 

County  or  city  discharging  lialHlity  of  an- 
other, 358 
Municipal  securities,  369 
Nature  of  rights  aequireit  so6 
Necessaries,  257 
Vaflisenot,  270 

Parb'  who  would  benefit  by  his  own  wrong 
or  negligence,  304 
VsKottable  initnmuats,  930 

Acceptor  for  value,  330 

Accommodation  paper,  331 

Assignment  of  purchase-money  notes, 
233 

Guarantor  of  promissory  note,  339 

Holder  of  bank  ched^  333 

Indorsee  or  transferee  of  negotiable  instru- 
ment subrogated  to  rights  of  transferer, 
333 

Indorser  entitled  to  benefit  of  securities* 

230 

Indorser  of  certificate  of  deposit,  33s 
Indorser  subrogated  to  judgment  i»  In^ 
.  strument,  230 
Joint  indorsers,  231 
Ne^igence  of  holder,  333 
Notice,  330 
Orerdue  paper,  330 
Payment  condition  precedent,  231 
Straiver    paying    note   after  maturity, 
331 

Volunteer  paying  protested  bQl  for  hwwr, 

331 

Warehouse  receipt,  333 
Next  of  kin,  251 

Notes,  see  infra,  Nbootiable  iHSTavimrTM. 
OiSeer.  see  infra,  Pusrjc  Opficbrs. 
OMeiat  bands,  see  infra,  SomiES  on  Or- 
nciAJL  BOMItS. 


SUBROGATION,  cont'd. 
FartsanUp,  227 

Adjustment  of  partnership  accounts  a  con- 
dition precedent,  228 
Loan  to  surviving  partner  to  pay  firm 
debts,  338 

Paynu&t  of  firm  debt  after  disaolutioii,  338 
'  Right  of  subrogation  conferred  hf  statute^ 
228 

Subrogation  between  partners,  337 
Party  Bubnwatsd  entitled  to  all         of  aKlgi> 
nal  oreutor,  906,  212 
General  rule,  206 
Illnstrations,  206 
Lien  on  stock,  306 

Party  paying  preferred  debt  entitled  to 

preference,  306 
Rights  of  government,  206 
Right  to  set  aside  fraudulent  cmveyanee. 
306 
fisymant: 

Incumbrances,  see  infra.  Persons  Advanc- 
ing Money  to  Pay  Off  Incumbrances. 
Person  pairing  or  advancing  money  to  pay 
debts  of  others,  see  infra,  Pbrsohs  Fat- 
ing OR  Advancing  Money  to  Pat  Debts 
OF  Othess. 
Taxes,  see  infra.  Taxation. 
.  Volunteer,  see  infra.  Volunteer. 
Vhsther  payment  by  sanQr  intlsgiilihM 
s|MeiaI^,  213 
Assignment  of  judgment,  315 
Assignment  to  third  person  reqniied 

3X6 

Astignment  unnecessary,  316 
Ovit-law  rule,  213 
Enforcement  against  principal.  315 
Joint  judgment  against  several  defend- 
ants, 2i<; 

Joc^ment  or  specialty  extinguished  by 

payment,  216 
Jt^gment  paid  by  third  person,  216 
Rule  in  &iglan^  313 
Rule  in  United  States,  313 
Security  not  preserved  at  law  in  absence 

of  statute,  215 
Security  preserved  at  law  by  statute.  215 
Surety  entitled  to  assignment  of  judg- 
ment, 215 
Payment  of  debt,  211,  212 
Personal  representatives,  see  infra,  Exacu- 

tors  and  Administrators. 
PsrsoM  adTsnelNg  money  to  pay  off  Isau- 
braaflss,  247 
Homestead,  249 

Loan  on  faith  of  new  security  alone,  350 
Purchase  price  of  land,  249 
Rights  as  against  intervening  tncnmltfaiie- 

ers  and  purchasers,  249 
Rule  where  loan  is  usurious,  349 
Subrogation  unnecessary.  350 
Vounteer  paying  off  incumbrance,  250 
Waiver  of  right  of  laches,  250 
When  entitled  to  subrogation.  247 
When  not  entitled  to  subrogation,  350 
Persons  interested  in  nieambered  ettatea,  235 
Advances,  see  infra,  Pbbbons  AnvANcma 

Money  to  Pat  Off  iNCUMSBANai. 
Fiduciaries,  253 
Goieral  rule,  235 
Illustrations,  236 
Joint  mortgagors,  247 
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SUBROGATION,  con^i. 
Panoni  Intamtsd  In  eaoomlMnd  Mtatw,  co»f  tf. 
y  WHor  tnortgagw,  judgmtnt  crtditort,  tlc^ 
■ee  infra,  JVNioi  Mostgackks,  JuDOKntT 
Crbditois,  Etc. 
Uftiried  woman  paying  off  mortBagc,  az6 
Hortgtwe  assumed  by  vendee,  247 
Mortgagors,  246 

Paying  off  incumbrancet,  see  w/*"**  Pek- 
soMS  Advancing  Money  to  Fay  Orr  In- 

CUHSaANCXS. 

Pwckastrs.  see  infra,  Furchasbbs. 
Redemption  and  subrogation  distinguished, 

33? 

Volunteer,  337 

Widow  discharging  incumbrance,  a30 
Pmoai  psyiog  or  adTandng  monsj  to  pay  debts 
of  others  (see  infra,  Fkksons  Paying  ok 
Advancing  Monby  to  Pay  Dbbts  of 
Others),  255 
CMTsationftl  salmgadoii,  aoa.  356 
Agreement  essential,  256 
Agreement  with  either  debtor  or  creditor 

sufficient,  257 
General  rule,  356 
Louisiana  statute,  357 
Payment  of  entire  ddtt  not  a  condition 

precedent,  257 
Prior  agreement  inferred  from  aobse- 
quent  acts,  357 
County  or  city  diicbargiiig  liability  of  ,  an- 
other, 258 
Genera]  nUe,  355 
Infants,  257 

Judgment  debtor  pajring  judgment  which 

has  been  satisfied,  359 
Married  women,  257 
Necessaries,  257 

Persons  advancing  money  for  purchase  of 

railroad  right  of  way,  258 
Persons  advancing  money  to  infants  or 

married  w<mien  to  pqr  for  necessaries, 

as? 

Persons  advancing  money  to  pay  debts  of 

decedents  or  legacies,  257 
Persons  advancing  money  to  pay  workmen, 

357 

Persons  advancing  rent  to  tenant,  358 

Persons  lending  money  to  corporations,  359 

Persons  paying  expenses  and  fees  of  pub- 
lic officers,  358 

Persona  p^ng  expense  of  litigattoa  in  be- 
half of  town,  259 

Stockholder  paying  corporate  debts,  358 

Store  orders,  357 

Stranger,  see  infra,  Voluntexs. 

Stranger  furnishing  maintenance  to  cestui 
que  tnutt  358 

Volunteer,  see  infra.  Voluntkbs. 

Workmen,  357 
rwfarensss! 

Party  paying  preferred  d^t  entitled  to 
preference,  306 
Privity,  not  dependent  on,  303 
Promissory  notes,  see  infra,  NxGOTlAsu  In- 

STBUUENTS. 

Protection  of  creditors,  J05 

PoUls  effiosrs  (see  infra,  Sckbtibs  qm  Of- 

piciAL  Bonds),  254 
Constables,  254 

Officer  entitled  to  sue  out  Q^WCUtion  for  his 
own  benefit,  254 
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SUBROGATION,  cont'd. 
Pablle  officers,  cont'd. 

Officer  held  liable  for  failure  to  execute 
process,  354 

Sheriffs,  354 

Special  bail,  255 

Volunteer  payment,  355 

Public  works,  268 

Purchase-money  notes,  233 
Purchase  price  of  land,  349 
PnrflhMsr   (see   infra,   Vxmdox   axd  Pub- 
chaser),  337 

Against  whom  right  may  be  enforced,  338 

Assumption  of  incumbrance,  342 

Encumbered  chattels,  238 

Incumbrance  paid   as   part  of  purchase 
price,  242 

PBrehaser  of  aqal^  of  rcdompUon,  249 
General  rule,  242 
Illustrations,  242 

Mortgage  canceled  under  mistake  of  law. 

Purchase  by  mortgagee,  343 
Purchaser  of  equity  subject  to  mortgage, 
243 

Sale  of  equity  under  execution  for  other 
debts,  243 

Subrogation  to  rights  of  mortgagee,  343 
Purchaser  paying  off  incumbrance  entitled 

to  subrogation,  238 
Purchaser  under  warranty  deed,  339 
Satisfaction  of  incumbrance  a  condition 

precedent,  238 
Warranty  deed,  239 
Pomliaier  whoss  title  has  fitUad,  339 
Administrator's  sale,  340 
Execution  sale,  240 
Executor's  sales,  240 
Grantee  of  purchaser,  341 
Guardian's  sale,  340 
Invalid  tax  sale,  339 

Purchasers  at   foreclosure,  judicial,  and 

Qwcui-judicial  sales,  339 
When  purchaser  will  be  subrogated,  241 
Ballroad: 

Persons  advancing  money  to  purchase  rail- 
road right  of  way,  358 
Receivers,  see  infra,  Sukbties  op  Piddci- 

ARIES. 

Receiver's  certificates,  369 
Bedemption: 

Purchaser  of  equity  of  redemption,  see 
infra,  Purchases. 
Redemptiott  and  subrogation  distinguished, 

237 

BaimlninrawBt: 

Right  limited  to  reimburaement,  307 

Revenue  taws,  366 

Right  limited  to  reimbursement,  207 

Biriit  of  way : 

Persons  advancing  money  to  purchase  rail- 
road right  of  way,  258 

Rights  acquired  no  greater  than  those  of 
original  creditor,  206,  312 

Rights  of  original  creditor,  306 

Rig^t  to  rescind  sale,  322 

Sales,  see  infra,  Pubchasebs;  Suretixs  of 
Vendee  and  Vendob  of  Lands  ob  Chat- 
tels. 

SatkfkotloiL  of  eredltors: 

FuH   satisfactitm   of   debt   as  condition 
precedent,  211 
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SVBHOGATIOM,  cont'd, 
BitiibetiOB  of  Aradlton,  eonfd. 

No  lubrosation  nntit  creditor  is  fully  sati*- 
fied,  20$ 
SMuua: 

W^es,  267 
Set-off: 

Rule  where  set-off  ii  granted  to  surety,  SI3 
Subrogation  to  right  of  set-off,  si6 
ShvrUb,  254 

Sureties  of  sheriff,  221 
Sheriff's  sale,  240,  343 

Stita  (see  infra,  Subktibs  ok  Obugations  TO 

Govbrnhknt)  :- 
Subrogation  to  ri^ts  of  state,  306 
Stay  bond,  224 

Stockholder  paying  corporate  debts,  JS8 
Strangers,  see  infra,  Voluntbeks. 
tabrogatfon  of  ereditort,  373 
Babrogatlon  to  rlghti  of  dsbtar  kgiliit  thM 

pMSOIli,235 

General  rule.  235 
Illustrations,  235 

Rights  of  debtor  against  tortfeasor,  235 
Babrogatlon  to  seonzitlM  giTen  to  lorety,  233 
D^t  barred  by  statute  of  UmitatioiUy 
334 

General  rule,  233 
Innocent  purchaser,  J35 
Judgment,  235 

Necessity  of  recovery  of  judgment  135 
Securities  given   merely  to  indemnify 

surety,  234 
Several  creditors  entitled  to  share  in  se- 
curities pro  rata,  234 
Surety  also  a  creditor,  234 
Surety  cannot  release  seotrittes,  23s 
Void  security,  335 

When  creditor  will  not  be  subrogated, 
335 

Successive  sureties,  333,  335 

Sonties  on  oUlgatloni  to  gnmuuaXt  aaS 

Bail  in  criminal  cases,  339 
General  rule,  228 
SnretysUp,  307 

Bankrupt,  sureties  of,  31B 
Codebtors,  236 
Compromised  dd>t,  313 
Conditional  tender,  sis 
Contractor,  268 
Cosureties,  333 

Creditors,  see  infra.  SnuooATloir  of  CksD- 

ITOKS. 

Debt  paid  by  principal  debtor,  317 

Debt  paid  not  enforceable  against  surety* 

217 

Decedents,  sureties  of,  218 
Dqireciated  currency,  313 
Fiduciarita,  see  infra,  Suunu  or  Pimres- 

ASIES. 

General  prindples,  207 

How  far  subrogation  will  be  carried,  212 

Nonpayment  waived  by  creditor,  212 

No  subrogation  against  rights  prior  to  ob- 
ligation of  suretyship,  218 

Official  bonds,  see  infra,  Sukstibs  ok 
Official  Bokdb. 

Partial  payment,  311 

Partners,  227 

Payment  by  surety  alone  not  essential,  »> 
Payment  in  depreciated  curr^cjr,  913 
|>9^ent  pf  debt;  pix,  aif 

1129 


SUBROGATION,  confd. 
ftoretythlp,  cont'd. 

Rights  as  against  third  penons,  209 
Rights  of  surety  measured  by  ri^bt  of 

creditor,  312 
Satisfaction  of  ddrt  as  a  condition  prece- 
dent, 211 
Set-off,  217 

Set-ofT  granted  to  surety,  313 
Subrogation  to  securities  given  to  surety, 

see  infra,  Subrogatiok  of  Crkoitors. 
Subrt^tion  unnecessary  for  protection  of 

surety,  218 
Successive  sureties,  333 
lunttos  In  judicial  pnwaediagB  (see  infra. 

Sureties  oh  Official  Bonds),  234 
Appeal  bonds,  224 
Injunction  bond,  334 
Stay  bond,  224 
Successive  sureties,  225 
0««tl«s  of  fldnciaries  (sec  infra,  SttRSTUS  oh 

Official  Bonds),  319 
Administrators,  319 
General  rule,  319 
Guardians,  319 
Illustrations,  219,  330 
Payment  by  surety  a  oonditioB  precedent 

319 

Receivers,  219 

Rights  of  fiduciary,  319 

Voluntary  payment  by  surety,  aao 

Smvties  en  application  to  govemmtni,  see 

infra,  Govuhhsnt. 
■ontlMOf  TsndeoandTsndneflaals  Kctettil^ 

m 

Land  sold  under  decree  of  court,  333 
Subsequent  purchasers,  222 
Sureties  of  vendee,  221 
Sureties  of  vendor,  222 
Vendor's  lien,  221 
Boratlw  on  ellldal  bonds  (see  infra,  Suagrns 

IN  Judicial  Proceedings;  SuBsms  or 

Fiduciaries),  220 
Contribution  enforced,  230 
Sheriff,  231 
Tax  collector,  220 
Treasurer,  220 

■oxety  Mttltlod  to  aU  sMorltiss  ^pUaaUo  to 
dsht,  209 

Creditor  not  allowed  to  interfere  wiA 

surety's  right,  aio 
Following  tacurities  in  hands  of  diiid 

persons,  210 
General  rule,  209 

Right  to  possession  of  securities,  210 
Securities  applicable  to  other  debts,  310 
Securities  held  by  cosureties,  aio 
Security  given  for  another  part  of  ddi^ 
210 

Surety  indebted  to  principal,  317 

Surety  of  surety,  333 

Tenants  in  common,  227 

Third  persons,  209 

Underwriters  of  loans,  229 

Various  instances  of  suretyship,  218 

Vendor  and  purchaser,  see  infra,  Subbties 

OF  Vendee  and  Vendor  of  Land  01 

Chattels. 
What  constitutes  payment,  313 
When  right  arises,  209 
When  right  to  subrogation  becomes 

plete,  21; 
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SITBROOAllON.  eonti. 
Bnntiai  oq  offldsl  bondi,  coni'i. 
WluD  larety  ii  net  nibrontad,  317 

Debt  paid  by  principal  debtor,  317 
Debt  paid  not  enforceable  against  surety, 

No  subrogation  against  rights  prior  to 
obligation  of  suretyship,  318 

Subrogation  unnecessary  for  protection 
of  surety,  318 

Surety  indd)ted  to  principal,  317 
Bnrety  paying  debt  enUtlad  to  mbrogftttOB, 
207 

Estate  of  a  surety,  209 

General  rule,  207 

Illustrations,  308,  309 

Liens,  207  ^ 
Whether  payment  by  surety  estinguishtM 

specialty,  see  infra.  Pavhbict. 
Wife  as  surety  for  husband,  233 
Tuation : 
Fayment  of  tazsB,  265 

General  rule,  265 

Lessor,  265 

Mortgagee  or  other  incumbrancer,  266 
Fajrment  of  customs  duties,  366 
Personal  representative,  266 
Tenant  in  common,  365 
Vendor  or  vendee  of  land,  265 
Volunteer,  266 
Payment  of  taxes  by  another  than  owner, 
749.  750 

Purchaser  at  invalid  tax  aale,  339 
Tax  ooUeotor: 

Sureties  of  tax  collector,  sao 
Tuumti  in  ounmon,  327 

Payment  of  taxes,  365 
Time,  305,  an 
Title: 

Purchaser  whose  title  Mas  failed,  see  infra, 

PUSCHASEKS. 

Tortfeasor  (see  infra,  Ihsusawcb  Compamixs). 

335 

Torn 

Persons  passing  expenses  of  litigation  in 
behalf  of  town,  359 
Traanrer: 

Sureties  of  treasurer,  aso 
Tnitl  aad  tniitaM  (see  infra.  Fiducubibs), 
354 

Stranger  furnishing  maintenance  to  cestui 
gue  trust,  358 
Underwriters  of  loans,  339 
VniteA  States   (see  infra,  Straxxm  on  Obli- 

GATONB  TO  GoVBRMICBHT)  : 

Subrogation  to  rights  of  government,  306 
VsBiy: 

One  who  advances  money  at  usarious  rate 
of  interest,  305 

Subrogation  to  benefit  of  usarious  agree- 
ment, 305 

▼•Bdor  Mwt  poxdiMsr  (see  infra,  Pubchabbb  ; 

SUBBTIBS    OF    VendbB    AND    VbHDOB  Or 

Lands  and  Chattels)  : 
Bncumbrances,  see  infra,  PuKCHAasas. 
Mortgage  assumed  by  vendee,  347 
Payment  of  taxes,  265 
Purchase  price  of  land,  349 
Subrogation   of  purchasers  to  rights  of 
vendors,  370 
Vendor's  lien,  asi,  337 
Y(^d  oblifi^tiotU,  369 


SUBROGATION,  conf  rf. 

Toloateer,  337,  350,  355,  3fi6,  371. 

Person  paying  at  request  of  debtor,  356 
Person  under  moral  obligation,  356 
Who  not  volunteers,  356 

Wages: 

Persons  advancii^  money  to  pay  workmen, 
359 

Wages  of  crew.  367 
Valver  of  tight,  370 

Acceptance  of  indemnity  from  stranger, 

271 

Acceptance  of  new  secnri^  by  a  junior  in- 
cumbrancer, 371 
Estoppel,  271 
General  rule,  270 
Laches,  370 
Negligence,  370 

Renewal  of  note  with  principal,  371 
Taking  other  security  from  principal,  371 
Voluntary  payment  of  surety,  aji 
Ward,  250 

Warehouse  receipt,  333. 

Warranty  deed,  239 

When  aid  when  not  allowed: 

Creditor  not  fully  satisfied,  205 

Expense  of  legal  right,  305 

Fraud.  304 

Injustice  resulting,  304 

Liability  of  one  person  discharged  out  of 

fund  of  another,  303 
Party  participating  in  breach  of  trust  or 

tort,  20s 

Party  who  would  benefit  by  his  own  negli- 
gence or  wrong,  304 

Person  pairing  debt  of  another  for  his  own 
protection,  304 

Person  paying  debt  which  should  have  been 
paid  by  another,  303 

Person  reimbursed  for  assuming  «id  pay- 
ing debt,  305 

Persons  ultimately  liable,  305 

Suretyship,  see  infra,  SuaBTVSHir. 

Usurious  agreement,  90S 

When  right  to  subrogation  becomes  com- 
plete, 305 

Where  denial  of  ri|^t  would  be  contrary  to 

equity.  204 
Wroni;fiiI  pledge  of  property  of  another, 

305 

When  right  arises,  305,  309 

When  right  becomes  complete,  205,  sit 

When  right  to  subrogation  becomes  complete, 

20s,  211 
WMow,  2y. 

Administrator     compelled     to  reimburse 
widow  for  dower,  253 
Widow  discharging  incumbrance,  336 
tVrong,  see  infra.  Negligence. 

SXTBSCRIBE,  373 
Sign,  273 

Subscribe  for  stock,  374 

SrBSCRIBINO  WITNESS*  374 

SXmCRIPTlON,  375 

Mark.  375 
SUBSCRIPTTOPTS,  276 
Aeoeptance,  2  So 

Acceptance  of  subscription  good  considera- 
tion, 280 
Consideration.  380 
Express  accepff(nce,  380 
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SITBSCRIPTIOI^S,  contd. 
Aeeeptanoe,  cont'd. 

Gener&i  rule,  380 

Implied  acceptance,  a8o 

Necessity  of  acceptance*  a8o 

RescissioD,  385 
AoCisM,  283 

Acts  necessary  to  eDforcement,  384 

Enforcement  of  contract,  383 

Evidence,  aSs 

Extent  of  recovery,  285 

Money  or  labor  expended,  384 

Notice  and  demand,  384 

Party  performing  terms  of  snbscriptioo,  384 

Payee  may  bring  ^ction,  384 

When  right  of  action  accrues,  083 
Amount  of  recovery,  285 
Amount  to  be  subscribed,  383 
Burden  of  proof,  285 
CondlUom,  281 

Amount  to  be  subscribed,  282 

Bona    Ude    subscriptions    where  certdn 
amount  is  to  be  subscribed,  383 

Condition   that   certain   amount  be  aob- 
scribed,  282 

Insufficient  compliance,  383 

Literal  compliance,  281 

Performance  necessary,  281 

Substantial  performance,  381 

rime  for  perfbrmance,  383 

Waiver  of  conditions,  382 
Gomldmtioii,  377 

Acceptance  of  subscription  good  considera- 
tion, 280 

Compliance  with  terms  of  subscription,  378 
Expenditures  on  faith  of  subscription,  377 
Expression  of  consideration,  377 
Moral  obligation,  377 
Mutual  promise,  279 

Obligation  imposed  by  law  on  payee,  379 

Rescission,  277 

Subsequent  consideration,  377 

Damages,  285 
Date,  276 

Death  of  subscriber,  280,  385 
Definition,  276 
Delivery,  277 
Demand,  384 
Evidence,  285 

Expenditures  on  faith  tf  stibscripdon,  J77 

Extent  of  liability,  283 
Insanity.  285 
Moral  obligation,  277 
Mutual  promise,  279 
Nature  of  liability,  283 
Notice,  284 

Parties  to  the  subscription,  382 
Payee,  376,  383 
Fmmiie,  276 

Mutual  promise,  279 
BMdisloii,  277.  28^ 

Death  of  subscriber,  285 

Insanity  of  subscriber,  385 

No  rescission  after  acceptance,  385 

Offer  may  be  rescinded  until  acted  upon. 

Subscriber,  383 

Waiver  of  conditions,  a83 

SUBSKQrRNT.  286 

StTBSFQUFNT  CRKDITORS,  386 

BVBSBQXTBNTI^Y,  >86 


SITBSBQUENT  PUBCHASKB,  JS6 
SVBSEllVIKNT.  387 

SXmSISTlNG,  387 
SVBSTANCE,  387 

SVBSTANTIAU  s87 
SIJBSTASTIAM/Y,  388 
SCBSTANTlAi^Iiir  AS  8BT  FORTH.  3S8 
SUBaTANTIAIiljT  DESOBIBED,  388 
SUBSTANTIAL  RIGHT,  387 
SUBSTANTIAL  WRONG,  287 
substantive:,  a88 
SUBSTANTIVE  REQUXBEBaorr,  jSb 
SUBSTITUTE,  389 
SUBSTITUTED  COMPIiAINT,  289 
SUBSTITUTION,  289 

SUBSTITUTIONAIj     BEgUESTS  AMD 
DEVISES,  389 

SUBTEKBANKAM  WATERS,  jBp 

SUBURBAN,  389 

SUBVERT,  389 

SUCCEEDING,  289 

SUOOESSFUIi,  389 

SUCCESSION   (see   Sumkabt  teiumn 

OP  Estates),  390 
Acquired  estates,  301 
Ad<^on,  333 

Effect  of  adoption  statutes  on  saccsssiBW, 

333 

Limitation   of   succesrion   to   estate  of 

adopting  parent,  334 
Origin  of  adoption  statutes,  333 
Succession  by  adopted  child.  333 
Succession  by  representatives  of  adopMd 

diUd,  334 
Succession  from  adopted  diild,  33s 
Succession  to  estate  of  adopting  parent.  334 
Succession  to  estate  of  fint  of  two  adopt- 
ing parents,  335 
Succession  to  estate  of  natural  parents,  335 
Aliens,  308 

AUowances  for  support  of  widow,  see  Sdh- 

iiASY  Settlehbht  Or  Estates. 
Aieeitmr  or  proposltas,  296 

Abrogation  of  common-law  rules,  398 
Ancattral   and   non-ancestral   estatgs,  see 
infra,    AncbSTBAL    and  NOM-AKCaSTKAL 
ESTATIS. 

Oomnua-law  rales  detsnalatar  aissisr,  297 

Defifiitiott  of  first  purdtastf,  297 
Descent  of  rerersions  asd  ranaindenp 

398 

Descent  traced  from  first  pttrchaser,  297 
Descent  traced  from  person  who  last  died 

seized,  297 
First  purchaser,  297 

Mode  of  determiniiv  first  fiirfhaaw;  897 

Stisina  facit  stipitem,  297 
Definition  of  ancestor,  296 
Definition  of  propositus,  297 
Estates  *ef  marrifd  infants,  tee  infrm.  Is- 
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kmnnAm  or  propodtw,  coiM'il, 
Hnt  purchaser,  J98 
JnfmU,  Me  infra.  Infants. 
Modem  English  rule,  398 
Partial  recognltfon  of  oommott'law  ndtt, 

299  i 
Personal  property,  307 
RerersioDs  and  remaittdera,  098,  S99 
Statutery  rales  determiniiig  aocestOTt  398 
United  Sutea  rule.  998 
AiMftral  and  n«n-aao6Stral  aatatia  (aee  wfra. 

Course  op  Succbssion),  399 
Atqnired  estates,  301 
Alienation  of  inheritance.  30a 
Characttr  of  esUte  dctemuned  I^al 

title,  303 
Come  by,  300 
Deed,  301 
Definition,  300 

Diitingniahed  from  purchased  eatatet,  300 
Estates  come  to  intestate  by  deed  or  gift, 
301 

Gift,  301 
Half  blood.  314 

Instances  of  ancestral  estates,  sot 
Instances  of  non-aneestral  estates.  301 
Lands  acquired  by  devise.  301 
Legal  title  determines  character  of  estate, 

303 

*'  New  acquisition,"  301 
"  On  the  part  of  "  parents,  300 
fersoa  trim  whom  raooesslon  traesd,  303 

Blood  of  ancestor  preferred  among 
kindred  of  equal  degrees,  304 

Extent  of  preference,  303 

General  rule,  303 

Preference  of  blood  of  ancestor  among 

kindred  of  equal  degree  304 
Preference  of  Idndred  of  ancestor's  blood. 

304 

Rule  merely  prefers  Intestate's  kindred 
who  are  of  ancestor's  blood,  303 

Rule  not  applicable  to  Don-ancestral 
estates,  303 

Rule  not  wplicable  to  succession  In  de- 
scending line,  303 

Succession  by  kindred  not  of  ancestor's 
blood,  304 

View  that  regard  mtist  be  bad  to  blood 

of  first  purchaser,  30s 
Whether  regard  is  bad  to  blood  of  imme- 
diate or  remote  ancestor,  305 
Purchased  estates  distinguished,  300 
Statutory  prorisions,  199 
What  constitutes  ancestral  esUtes,  300 
What  constitutes  non-ancestral  estates,  300 
Ascendants,  309,  317,  319 
Aunt,  see  infra,  REPixsEHTAXioir. 
BMtaids,  307.  3oS.  337 

Brothers  and  sisters,  339,  330 
Civil  law.  337 
Common  law,  337 
Construction  of  statute,  337 
Father's  estate.  331 
Father's  Idn,  331 

Father's  succession  to  estate  of  bastard,  333 
Legitimate   and   illegitimate   children  of 

same  mother,  330 
Mother  not  heir  of  illegitimate  child  by 

common  law,  33' 
Uother's  right  to  inherit,  33a 


BVCCBSBIOX.  emWd. 
VMtuiM,  eo»rd. 

Statute  enabling  illegitimate  child  to  In- 
herit from  mother,  333 
Statutes,  327 

Statutory  recognition  of  right  of  mother  to 

inherit  from  illegitimate  child,  333 
Succession  between   illegitimate  brothers 

and  sisters,  339 
Succession  by  deceased  bastard's  children, 
333 

Succession  to  estate  of  bastard,  331 
Succession  to  estate  of  bastard  by  mother's 

heirs,  333 

Succession  to  estate  of  baatard'a  children, 

333 

Succession  to  estate  of  father.  331 
Succession  to  estate  of  father's  kin,  331 
Succession  to  estate  of  mother,  338 
Succession  to  estate  of  mother's  ancestors 
and  ct^teral  Idndred,  338  ' 
Brethtrs,  see  infra.  Halt  Blood. 
Brothers  and  sisters,  see  infra.  Bastards; 

Representatioh. 
Children,  317 

CoUalerai  inheritance  tax,  see  Sdccbbsiom 
Taxbs. 

'  Collateral  consanguinl^,  309 
Collaterals,  309,  317 

Collateral  succession,  see  infra,  Rkpresenta- 

TION. 

Come  by,  see  infra.  Ancestral  and  Nok-an- 

CESTRAL  Estates. 
OMnmoB  law  (see  infra.  Ancestor  or  Pro- 
posrrus ;    Survival   op  Cohmon-iaw 
Rules)  : 
Personal  property,  394 
Real  property.  394 
Common-law  camont  of  deteent,  see  infra. 

Course  of  Succession. 
Consanguinty,  309 

Constntction,  see  infra,  iNTEaranATiON  and 

Construction. 
OMne  arnwasssioa,  316 
Ancestral  estates,  316 
OmuBOB-law  oanoiu  of  diiemt,  318 

As  affected  by  common-law  canons  of 

descent,  318 
Preference  of  male  to  fiemale  issue  and 

stock,  319 
Primogeniture,  320 

Right  of  representation,  see  infra,  Rbp- 

nKSXNTATION. 

Rule  that  inheritance  shall  not  lineally 

descend,  319 
Statement  of  the  canons,  318 
Effect  of  common-law  rules,  393 
Escheat,  318 
General  outline,  316 
Next  of  kin,  317 
Bpwdally  designated  relatival,  316 
Ascendants,  317 
Children,  317 
Collaterals,  317 
Descendants,  317 
General  rule,  316 
Deed,  301 
Definitions,  293 
Ancestor,  396 
Ancestral  estate,  300 
Descent,  393 
Distributee,  308 
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SUCCESSION,  coifftf. 
Boflnitioiii,  cont'd. 
Distribution,  293 
Distributive  share,  296 
First  purchaser;  397 
Half  blood,  313 
Heir,  307 
Heir  apparent,  308 
Heir  presuinptiTe,  308 
Inheritance,  293,  296 
Next  of  kin,  308 
NoD-ancestral  estates,  300 
Propositus,  297 
Succession,  393 
Whole  blood,  31* 
Degrees  of  Idnsbip,  310 

Descendants   (see  infra,  RxFBSnifTATloiT), 

309,  317 
Descent,  293 
DnlM: 

Lands  acquired  by  devise,  301 
Distributees,  see  infra.  Heirs  and  Disnno- 

TEES. 

Distribiition,  393 
IHitrllniUTS  slum : 

Definitions,  396 

Difference  between  succession  to  penon- 

alty  and  to  realty,  396' 
What  property  descends  and  what  is  dia- 

tributed,  396 
Escheat,  318 

Evidence,  see  mfra.  Proof  op  Heirship. 
Father,   see   infra.   Ancestral  aku  Noh- 

AvrcESTRAL  ESTATES;  Passht. 
First   pnrehaser    (see  infra.  Ancestral  and 

NON-AKCESTRAL   ESTATES),  397 

Common-law   rules  determining  ancestor, 

297 

Definition  of  first  purchaser,  397 
Mode  of  determining  first  purchaser,  agy 
Personal  property,  307 
Reversions  and  remainders,  398 
Seisina  faeit  stipitem,  397 
View  that  regard  mast  be  liad  to  blood  of 
first  purchaser,  305 
Gift,  301 

Grandchildren,  see  infra,  REPaKSKNTATlON. 
Grand-nephew,  see  infra,  Reprbsbmtatiom. 
Grand-niece,  see  infra,  RetreSBNTATION. 
Half  blood,  313 

Ancestral  estates,  313 

Brothers  and  sisters,  313,  314 

Brothers  and  sisters  held  to  include  tlie 
half  blood,  313 

Common-law  exclusion  of  half  Uood,  31a 

Distribution  of  personalty,  315 

General  rule,  313 

Half  blood  defined,  313 

Infants,  313 

Next  of  kin  held  to  include  half  Uood, 
313 

Personal  property,  315 

Preference  of  whole  Uood  in  soccession  of 

brothers  and  sisters.  314 
Statutes   abolishing   distinctions  between 

whole  and  half  blood,  313 
Statutes  giving  lai^  shares  to  whole  Uood, 

31S 

Su«es8ion  statutes  in  England,  313 
Succession  statutes  in  the  United  States, 
313 

Whole  blood  defined,  sza 


SUCCESSION,  cont'd. 
Edn  and  dlstrlbatMS,  307 
Aliens,  308 
Ascendants,  309 
Bastards,  308 
Classes  of  kindred,  309 
Collateral  consangainity,  309 
Collaterals,  309 
Consanguinity,  309 
D^nitions,  307 
Degrees  of  kinship,  310 
Descendants,  309 
Evidence,  336 

General  nile  as  to  who  maj  be  heirs  sad 

distributees,  308 
Half  blood,  see  infra.  Halt  Blood. 
Heir  apparent,  3oiS 
Heir  presumptive,  308 
Kindred,  309 

Kinsmen  of  tA#  luUf  blood,  see  infra.  Halt 

Blood. 
Lineal  consanguinity,  309 
Mode  of  reckoning  degrees  of  kinslup  in 

direct  line,  310 
Made  €f  EwkoBlag  degrees  ifUHiUr 
laterals,  310 

Canon  law,  31D 

Civil  law,  310 

Common  law,  310 

General  rule,  310 

Succession  statutes  in  England,  310 
Succession  statutes  in  the  United  States, 
Sto 

Monsters,  308 

Munlerer  of  inststate,  308 

Next  of  kin,  308 

Posthtmious  children,  316 

Proof  of  heirship,  336 

Relatives  specially  designated,  see  ^fra, 
Codrse  of  Succession. 

Who  are  kindred,  309 

Who  may  be  heirs  and  distributees,  308 
Illegitimates,  see  infra.  Bastards. 
bfluts,  305 

Cases  to  which  statutes  applicable,  306 

Estates  derived  from  brother,  306 

Estates  derived  from  grandparents,  306 

Half  blood.  313 

Nature  of  intestate's  title,  307 

Person  from  whom  succession  traced,  306 

Statutory  proviaions,  305 

Succession  to  estate  of  illegitimate  duM, 
307 

Succession  traced  from  parent,  306 
When  statutes  applicable,  306 
lUicritanfle,  293 

Definition,  396 

Difference  between  succession  to  realty  and 
to  personalty,  396 

What  property  desmids  and  what  is  dis- 
tributed, 396 
Inheritance  tax,  see  Succession  Taxes. 
bttrpretation  and  oonstraotlen ; 

Succession  statutes,  395 
Kindred,  see  infra.  Heirs  and  Distributees. 
Legal  title  determines  character  of  estate 

303 

Lineal  consanguinity,  309 
Lineally  ascend,  319 
Kale: 

Prefo'ence  of  male  to  female  ime  and 
stock,  319 
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SrCCfiSSION,  ctmtd. 
Monsten,  308 

Mother,   we  infra,   Ancbstbal  ahd  Ncn- 

ANCKSTRAL  ESTATSS  ;  PaUHT. 
Murderers,  308 
Nature,  393 

Nephew,  see  infra,  RKTRESSKTATiOir. 

New  acquisition,  301 

Next  of  kio,  308,  317 

Niece,  see  infra,  Rbpresbntatiok. 

Ob  the  part  of  the  i»rent.  300 

OtigiB  of  the  law  of  iwoeHloii,  294 

Construction  of  succession  statotei,  J94 

Personal  property,  394 

Real  property,  294 

Source  of  succession  statutes,  294 

Survival  of  common-law  rules,  see  infra, 
SUBVIVAL  OF  COUUON-LAW  RuLZS. 

Farat     (see  infra.  Ancestral  and  Non- 

ANCESTBAI.   ESTATBS)  : 

On  the  part  of  the  parent,  see  infra,  Om 

THE  PaBT  op  THB  PaBBHT. 

Part: 

On  the  part  of  the  parent,  300 
Per  capita,  see  infra,  Rbpbbsbntatiok. 
Personal  property,  294 

Difference  between  succession  to  personalty 

and  to  realty,  396 
Distinction  between  succession  to  real  and 

to  personal  property,  393 
Distributive  share,  see  infra,  DiSTBiBimVB 

Share. 
First  purchaser,  307 
Inheritance,  see  infra.  Inheritance. 
Per  stirpes,  see  infra,  RErRSSBNTATiOIf. 
Posthumous  child,  316,  327 
Presumption  of  intestacy,  336 
Primogeniture,  330 
Proof  of  Iwiithip,  336 

Presumption  of  intestacy,  336 
Proof  of  claimant's  rdation  to  intestate 
336 

Proof  of  death  of  ancestor,  336 
Proof  of  nonexistence  of  intermediate  rela- 
tives, 336 

Propositus,  see  infra,  Ancestor  ob  Fropo* 

SITUS. 

Purchased  estate,  309 

Purchaser,  see  infra.  First  Purchaser. 

Beal  property,  291 

Ancestor  or  propositus,  see  infra.  Ancestor 

or  Propositus. 
Ancestral  and  non-ancestral  estates,  see 
infra.   Ancestral  and  Nom-ahcbstbal 
Estates. 

Difference  between  succession  to  person- 

aty  and  to  realty,  396 
Distinction  between  succession  to  real  and 

to  personal  property,  395 
Distributive  share,'  see  infra,  DlSTRlBunVB 

Share. 

Inheritance,  see  infra,  Inheritance. 
What  property  descends  and  what  is  dia* 
tributed,  396  ' 
Banaladon  and  rsTsnloBB ; 

Cbnunon  law,  398 
United  States,  399 
Bepresentation,  330 
Aunts,  333 

Children  of  deceased  brothers  and  slaters, 

323 

Children  of  uncles  and  atmts,  333 


SUCCBSSXON,  cont'd. 
BanrMantatlOB,  cont'd. 
Civil-law  nue,  331 
Collateral  succession,  $aa,  335 
Common-law  rule,  330 
Definition,  330 

Descendants  of  deceased  brothers  and  sfa* 

ters,  332 
Effect  of  representation,  323 
Grandchildren  of  deceased  brothers  and 

sisters,  33a 
Grand-neidiews,  333 
Grand-nieces,  333 

Heirs  of  different  degrees  of  relationsldp, 
3*4 

Heirs  of  same  degree  take  per  capita,  334 
Lineal  descent,  321,  334 
Per  capita,  320 
Per  stirpes,  330 
Statutes  giving  right,  333 
Statutes  restricting  the  right,  333 
Statutoiy  rale,  331 
Undes,  333 

When  heirs  are  of  equal  degree,  334 
Reversions,  see  Remainders  and  RivBBaioiis. 
Seisina  facit  stipitem,  297 
Settlement  of  estates,  see  Suhhabv  Settle- 
ment OF  £STATB8. 

Uftinf  Inhwitanaa,  326 
Common  law,  336 
Modem  Englirii  rule,  336 
Stettts  of  doctrine  in  the  United  States,  336 

Sisters,  see  infra.  Half  Blood. 
Summary  settlement  of  estates,   see  SuM- 
HARY  SkTTLBMBNT  OF  ESTATES. 

■arrlnl  of  o«BUWM-law  mles,  295 
Course  of  succession,  295 
Distinction  between  succession  to  real  and 
to  personal  property,  295 

Genera]  rule,  295 
Taxation,  see  Succession  Taxes. 
Theory,  293 
Title: 

Legal  title  determines  character  of  estate, 
303 

Unborn  children,  316 
Uncle,  see  infra,  REraESEMTATJON. 
Widow,  see  Suiiiiabv  Sbttlbhbnt  of  Es- 
tates. 
Women,  319 

SUCCESSION  TAXES,  337 
Accrual  of  taxes,  see  infra.  When  Tax  Ac- 

CBUES. 

Acknowledged  child,  350 
Adopted  child,  350 
Ammdment; 

Amendment  of  act  does  not  affect  taxes  ac- 
crued, 341 

Appointment,  see  infra.  Power  of  Appoikt- 

UENT. 

Appointment  of  appraiser,  see  infra,  Ap- 
praisal. 

Appraisal  (see  infra.  Assessuent),  354 
Amointmsnt  of  appraiser,  354 

Appraiser  appointed  upon  application  or 
motion  of  surrogate,  354 

Surrogate  first  acquiring  jurisdiction,  354 

Time  of  appointment,  355 
Ascertaining  value  of  estate,  see  infra. 

Ascertaining  Value  of  Estate. 
Notice  of  appraisal,  355 

27  Volume  XXVII. 


Digitized  by 


Google 


SUCCESSION  TAXBS,  eonfi, 
^nnralial,  cont'd. 
Reappraisal,  357 
Report  gf  appniser,  3|f 

AMarUining        *t  MUts,  35$ 

Annuities,  456 

Costt  of  litigation,  357 

Deduction  of  debts,  356 

Disputed  claims,  357 

Equitable  cooremon,  356 

^tpenses  of  adminiatratioii,  357 

Form  of  estate  at  time  of  detdi,  US 

Funeral  expenses,  356 

Future  estates,  355 

Life  estates,  356 

Market  value  of  property.  336 

Mortgage  debts  not  to  be  deducted  from 

personalty,  355 
Payment  in  compromise,  357 
Remainders,  356 
Taxes,  357 

Value  of  estate  at  time  of  deatht  355 
AasNsment  (see  infra,  Appraisai.),  358 

Appeal  from  decree,  358 

Correction  of  decree,  358 

Determination  of  liat^^  to  tmx,  358 

Notice,  358 
Bastards,  350 
Bonds,  corporate,  348 
Bonds,  government,  344 
Charities,  350 
Children,  349,  350 
Class  legislation,  339 
Collection  of  taxes,  359 
Compromise,  payment  in,  3$7 
Genstltatlonal  law,  338 

Absence  of  specific  power  to  tax  aucces- 
aiona,  340 

Discrimination  provisions  not  class  legisla- 
tion, 339 

Exemption  clauses  no  objection  to  atatntes, 

340 
Notice,  340 

Opportunity  to  be  heard,  340 
Statutes  imposing  tax  constitutional,  339 
Strict  construction  of  statutes,  340 
Taxes  on  auccession  not  on  property,  339 
Tax  is  valid  exercise  of  sovereign  power, 
339 

Uniformity  in  operation,  340 
Construction,  see  infra,  IHTBRPSBTATION  AhD 
CONSTRUCTIOK. 

Conversion,  356 
Corporations,  350 
Costs  of  litigation,  357 
Baath: 

Gifts  etnua.  mortis,  344 

Transfers  to  take  effect  at  death,  344 
Debts: 

Bequest  in  satisfaction  of  debt,  34* 

Debts  due  a  nonresident  decedent,  348 

Debt  secured  by  mortgage,  348 

Deduction  of  debts,  356 

Mortgage  debts  m>t  to  be  deducted  from 
personalty,  35s 

Release  of  dd>t  to  legatee  is  taxable,  343 

Situs,  348 
Decrte.  see  infra,  AsSESSHBn. 
Definition,  337 
Deposits,  348 
Descendants,  349 
Disputed  claims,  357 


SUCCESSION  TAXES,  cont^i. 

Bequest  in  lieu  of  dower,  349 
Equitable  conversion.  356 
Ettate,  see  infra,  AscEBTAimMG  Vaub  or 

Estate;  Successions  Taxablk. 
Exeonbns  aod  admiaistndors : 

Expenses  of  administration,  357 
Bzampt  saeoassloiis,  340,  349 

Acknowledged  child,  350 

Adopted  child,  350 

Connections,  349 

Constitutionality,  340 

Corporations,  350 

Exemption  clauses  no  objection  to  statute, 
340 

Exemption  statutes,  see  infrm,  CoaSTlTU- 
TIONAL  Law. 

Exempt  property,  344 

Foreign  corporations,  351 

Government  bonds,  344 

Husband  of  daughter,  349 

Illegitimate  child,  350 

Lineal  descendants,  349 

Relatives,  349 

Son,  349 

Widow,  349 

Wife,  349 
Expenses  of  administration,  357 
Foreign  corporations,  351 
Funeral  expenses,  356 

Future  estates,  see  infra,  RsHAiinns,  Rzvn- 

SIONS,  AND  ExBCUTOaV  iMTBBaSTS. 

Gifts  causa  mortis,  344 
Government  bonds,  344 
Hearing: 

Opportunity  to  be  heard,  340 
History,  338 
Husband  and  wife,  349 
Illegitimste  child,  350 
Eataqratatioa  and  eoastnutloB : 

Amendment  of  act  does  not  affect  taxes 

accrued,  341 
Appointment  under  will  taking  effect  before 

passage,  341 
Estate  distributed  after  passage,  341 
Foreign  treaties,  342 
Retrospective  laws.  ^41,  34J 
Reversion  taking  effect  after  paasagc,  341 
Rule  of  construction,  340 
Strict  construction  of  atatntes,  340 
Legacies  and  devises,  see  M/ini,  Liabiutv 

FOB  Tax. 
UabUity  for  tax^  352 
TiancCan  of  prasonalty,  353 
Duty  of  ejneutor  to  deduct  tax,  3S3 
Exfvession  of  intent  to  chaise  nsidnuy 

ftmd,  3S3 
General  rule,  35a 
Illustrations.  353 
Life  estates  and  remainders,  354 
Tax  pajrable  from  specific  Icgai?,  353 
Words   held   not   sufficient   to  relieve 
legatee  from  payment  353 
TnuHtea  of  mltj,  934 

Devisee  liable  f or  tuc  on  realty,  354 
Lien  of  tax,  354 
Lien  of  tax: 
Priorities,  354 
Real  property,  354  ' 
Life  estates,  see  Rkhaikdbbs,  Rbvessioics, 
AMD  ExBctmmy  Intbkuts. 
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Lineal  descendant*,  349 
Market  value,  356 
Nature,  3^8 
Hotiee,  340 

Ascertaintog  value,  356 
Notice  o£  aK>raiaal,  355 
Notice  of  aasesnnent,  358 
Operation,  341 

Oniortnnity  to  be  Iward,  jMO 
PMWttr  ftr  aooqayiunt,  359 

Statutory  provuioiu,  359 
Unavoictable  cause  for  delay,  359 
Personal  property  (see  infra.  Liability  fob 

Tax),  346 
Pomf  ml  app^ntamt  * 

Statutei  docs  not  apply  to  appointment 
tmder  win  taking  effect  before  passage, 
341 

Transfer  by  virtue  of  power  taxable,  345 
Pwpwrty  (see  infra,  Ascektaiking  Vaujs  or 
Estate  ;  Successions  Taxable)  : 

Tax  is  on  succession,  not  on  proper^,  338 
Real  properly  (see  infra,  Lubiutt  tob  Tax), 

346 

'  Reappraisal,  357 
Refunding  taxes,  360 

XMMinden,  reranloM,  aad  axawtary  faiUMrti; 

Act  does  not  apply  to  reversion  taking  ef- 
fect after  paasage,  341 

Ascertaining  value  of  future  estate,  35s 
Asceruining  value  of  life  estates,  356 
Ascertaining  value  of  remainders,  356 
Contingent  remainder  not  present^  taxable, 
35a 

Future  estates,  35J 
Liability  for  tax,  354 
Life  estates  and  remainders,  354 
Payment  postponed  to  vesting  in  posses- 
sion, 352 

Tax  on  remainder  borne  by  bene6ciary,  354 
Vested  remainders  presently  taxable,  35a 
When  identity  of  remainderman  not  ascer- 
tainable, remainder  not  presently  taxable, 
353 

.  When  life  tenant  has  power  of  dispontion, 

353 

When  tax  accrues,  35a 
Report  of  appraiser,  357 
Rtsiduary  fvnd,  see  infra,  Liabtlitt  fob  Tax. 
Retrospective  laws,  341,  34 j 
Revtrsions,  see  infra,  REiiAiiniEKS,  Rbveb- 

atOIfS,  AVD  EXBCOTOtV  iHTEBSfftS. 

atw  of  iiropMty  traiHterid,  346 
Corporate  bonds,  348 
Corporate  atock,  34S 
Debts,  348 
Deports,  348 

Domidl  of  transferrer,  346 

Personal  proper^,  346 

Peraonalty  of  reaident  decedent  without  the 

state,  347 
Property  "  within  "  :the  state,  347 
Real  property,  346 

Situs  of  personijty  detennines  UabQitr  to 
tax,  347 

8toek,348 

Stock  is  a  domestic  corporation,  348 
Stock  in  a  foreign  corporation,  348  ' 

SaaoMsiMs  tazri^  34s 
Amount  of  estate  tranafefred,  345 
Beqoeat  in  BBtiBfaction  of  debt.  34a 


BUOOESSIOir  TAXaS.  amfd. 
iMBiariiM  TaUUa^  cont'd. 
Bonds,  corporate,  348 
Debt,  348 

Debt,  bequests  in  satisfaction  of,  34a 

Deposits,  348 

Estate  created,  345 

Estate  transferred,  345 

Exempt  property,  344 

Bxempf  sitccMtions,  see  infrot  Ezbkpt 

Successions. 
General  rule,  343 
Gifts  cattsa  mortis,  344 
Government  bonds,  344 
Nature  of  estate  created,  345 
Nature  of  property  transferred,  343 
Ownership  at  time  of  death,  343 
Personal  property,  346 
Power  of  i4>pointnient,  345 
Property  "  within  "  the  state,  347 
Real  property,  346 

Release  of  debt  to  legatee  is  taxable,  343 
Situs  of  property  transftrrtd,  see  infra. 

Situs  ob  Pbopbbty  Tbahbfebbbd. 
Stock,  348 

Tninafers  to  take  effect  at  death,  344 

Sumgata: 

Appointment  of  aninuser,  354 
Surrogate  first  acquiring  jurtadiction,  354 

Tuns: 

Deduction  from  value  of  estate,  357 
Time  when  tax  accrues,  see  infra,  Whbr  Tax 

ACCBUBS. 

Treattaa: 

Effect  of  foreign  treaties,  34a 

Unifonnity  in  operation,  340 

Value  of  estate,  see  infra,  Ascektainiiio 
Value  of  Estatb. 

When  taxable,  see  infra,  Scccbssions  Tax- 
able. 

Whm  tax  aoemst,  351 

Future  estates,  353 
Present  estates,  351 
VHUb: 

Property  wlOiin  the  stat^  347 

SUCCESSIVELY,  360 

strcx^ssoB.  360 

Immediate  successor,  360 

SUCCESSOR  IN  INTEREST,  360 

SUCCINCT,  361 

fiUOH,  361 

SUBDENIjT,  38a 

SUB,  363 

SUE  OUT,  363' 

SUFFER,  363 
Permit,  363 
Procure,  363 

Suffer  cattle  to  nm  at  latge,  364 
SUFFERANCE.  364 
SUFFER  INCUMBRANCE,  363 
BUJU'FJttH  PREFERENCE,  364 
SUFFICIENT,  364 
SUFFICIETTT  CAUSE,  36s 
SUFFICIENT  CONSIDERATION,  364 
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SUFFICIENT  EVIDENCE,  3S5 
SUFFICIENT  XENCB,  3^5 
SUFFICIENTLY,  366 
SUFFICIENT  SUKEIIES,  3^5 
SUFFOCATED*  366 
SUFFRAGE,  3M 
SUGAR.  366 
SUGGEST,  36S 
SUGGESTIO  FAIjSI,  366 
SUGGESTION,  366 
SUICIDE,  366 
SUI  JURIS, 
SUING  OUT,  363 

SUIT.  366 

Action,  370 

Confession  of  judgment,  369 
Contest  of  election,  368 
Controversy,  367 
Criminal  prosecutioo,  370 
Defetue,  368 
Eminent  domain,  368 
Error,  writ  of,  370 
Execution,  369 
Foreign  attachment,  369 
Gamiahment,  369 
Habeas  corpus,  369 
Highway,  369 
Illustrations,  368 
Judgment,  369 
Judiciary  act,  367 
Mandamus,  369 
Probate  proceedings,  369 
Proceedings  of  bouils,  commitsionert,  etc, 
368 

Prosecution,  370 
Scire  facias,  369 
Set-off,  369 

Collection  of  taxes,  368 

Writ  of  error,  370 

SUITABIjE,  370 

surrABmc  person,  371 

SUITED,  371 
SUITOR,  37 » 

SUIiPHIDE  OF  ZINO,  371 
SUIf  BURETS,  371 

SUM,  371 

SUM  DEMANDED,  37a 
SUMMARY  PROCEEDINGS,  37*i  373 

SUMMARY  PROCEEDINGS,  373 
Appeal,  restrictions  on.  379 
Attorneys ; 

Proceedings  to  disbar  attomeyfl.  374 
Bills  of  exchange  and  promissory  nofeea,  378 
Bonds,  378 
Book  accounts,  3 78 

Civil  proceedings,  see  infra,  Statutoiy  Civil 

PSOCBEDINOS. 

Collection  of  .lugotiable  paper,  378 


SmUIARY  PROCEEDINGS,  amed. 
Oeaitttattwallty    wamMif  pi  iniKltf,  37* 

Contempt,  375 

Disbarment  of  attorneys,  375 
XAet  of  giving  nltlute  juj  taU,  379 
Civil  cases,  379 
Jury  trial  on  appeal,  379 
Reasonableness  of  restriction,  380 
Restrictiona  on  ai^eal,  379 
General  rale,  374 
ftweoBtfwM  fsr  minor  olBwwi,  374. 

Conttitntionality  of  summniy  procccd- 

iogs  on  minor  offenses^  374 
Gaming,  374 
General  rule,  374 

lUuBtrations  of  petty  offenses,  374,  37s 
Keeping  house  of  ill-fame,  374 
Offdises  punishable  by  fine,  375 
Petit  larceny,  374 
Pet^  offenses,  what  are,  374 
ViVrao^,  375 
ProtecuHotu  for  violations  of  mumicipal 
ordinances,  see  infra,  PaosBCUTtOKS  roe 
Violations  of  Muhicipal  Okdikakcek. 
Statutory    civil   proceedings,    see  istfrm, 

Statvtosv  Civil  Pioceedihcs. 
Statutory  offenaes,  375 
Construction  of  statntes  antlunizing  stan- 

mary  proceedings,  373 
Contempt,  375 
Definition,  373 

Disbarment  of  attorneys,  375 
Tlnsi  and  ponaltiw: 

Offenses  puntshaUe  by  finc^  375 
Gaming,  374 
Houses  of  ill-fame,  374 
Interpretation  and  conatrnction,  373 
/wry  and  jury  trial,  ^ee  infra,  CoNsnrunoii- 

ALiTV  or  StniicAiY  Pkocbedikob. 
Larceny,  374 
Minor  offenses,  374 

Municipal  corporations,  see  infra,  Pkosigo- 

TIOKS     FOR     ViOLATIOKS     OF  UUMiaFAL 

Obdihakcbs. 
Negotiable  paper,  378 
Official  bonds,  378 

Ordinances,  see  mfro,   PtosBCtmovB  toi 

VlOLATtOKS  OF  UtnrlaPAL  OBDIHAXCn. 

Petty  offenses,  374 

TroMoodoiis  for  vloIatioH  of  aiwBlofpaX  artt 
Maoos,  375 

ConstitutioQality  of  the  proceedings.  376 
Enforcing  municipal  ordinances,  376 
In  general,  375 

View  upholding  constitutionsli^  of  sam- 
mary  proceedings  though  act  violates 
state  law,  377 
When  act  violates  state  law,  376 
PnUleoftears: 

Proceedings  for  removal,  378 
Proceedings   to   enforce  perfonnaace  of 
duties,  379 
Scope  of  title,  373 
•tktatoty  dTll  proooedlBg*,  377 
Action  of  book  account,  378 
Constitutionality  of  summary  procecdn^ 

in  civil  cases.  477 
Effect  of  giving  ultimate  jury  trial,  379 
General  rule,  377 
Jury  trial  on  appeal,  379 
Official  bonds,  378 

Proceedings  against  public  c^BceiB.  378 
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SUMH ART  PROCi:En>INGS,  cont'd. 
Statatory  elTil  prooMdlngt,  cont  'd. 

Proceedings  for  removal  of  public  officers, 
378 

Proceedings  for  the  collection  of  negotiable 

paper,  378 

Proceedings   to   enforce  peiformaaee  of 

duties  of  public  officers,  379 

Proceedings  upon  bonds,  378 
Statutory  offenses,  375 
Taxation,  see  Taxatioit. 
Vagrancy,  374 

SUMMARY  REMBDIXS: 
Suretyship,  477 

SUMMARY     SBTTLEBfBNT    OF  Bft* 

tauss,  381 

Assignment  of  widow's  and  children't  rights, 

382 

Conclusiveness  of  assignment,  383 
Diqtensing  with  administratiMi,  383 
Introductory,  381 

Necessity  for  order  of  court  for  assignment* 
383 

Outline  and  purpose  of  statutes,  381 

Personal  property,  383 

Priority  of  certain  claims,  383 

Property  to  which  statutes  applicable,  38a 

Real  property,  382 

Rights  as  between  widow  and  children,  38a 
Separate  property  of  married  women,  38s 
Widow's  renunciation  under  will,  384 

SUBIMART  WAT,  384 

SUHHKR,  384 
SUMMING  UP,  384 
SUMMON,  384 
SUMMOKED.  384 
SUBfHONS.  384 
SUMPTUARY  liAWS,  385 
SUM  UP,  385 

SUNDAY,  see  Sundays  and  HoUMn, 
SUMBAT  EXCEPTED,  385 

SUNDATS  AND  HOUDATB,  386 

Accident  insurance,  413 
Acts  prohibited : 

Baseball  playing,  39!) 

Business,    see    infra,    Labob,  BusiNUS, 

Work,  or  Euployment. 
Employment,  see  infra,  Laboi,  BushtbsSi 

WOBK,  OR  EUPLOYICSNT. 

Exceptions,  see  infra,  Excbttions. 

Exfaibitions,  398 

Exposing  goods  for  sal^  398 

Fishing,  399 

Hunting,  399 

Keeping  shop  open,  397 

Labor,  see  infra,  Laboe,  Business,  Wou, 

OR  Employment. 
Means  of  access,  398 
Onen  for  purpose  of  doing  burfness,  397 
Playing,  399 
Public  exhiUtions,  398 
Recreation,  399 
Sporting,  399 

Traveling,  see  infra.  Traveling. 

IVork,  see  infra,  Labok,  Business,  Woax, 

01  ElIPLOYlIXNT. 
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Violation  of  Sunday  statutes  by  agent,  403 
Amnsements,  390,  398,  399 
BsHMsnta,  409 

Torts  arising  out  of  Sunday,  contracts  of 
bailment,  41a 
Burbm: 

Constitutionality  of  acta,  390,  391 
Labor  or  work,  395 
BiUs      siflhaaya  and  promlatery  notes  (see 
jn/ra.  Contracts  as  ArrEcrsD  by  Sun- 
day Laws)  : 
Bill  or  note  made  but  not  delivered  on 

Sunday,  405 
Notes  executed  on  Sunday,  404 
Notes  indorsed  oa  Sund^,  404 
Validity  of  notes  in  hands  of  indorsee  or 
holder,  404 

Bonds,  see  infra.  Contracts  as  Aptected  by 

Sunday  Laws. 
BBTdSB  ^freof: 

As  a  prohitritoiy  dause  of  Sunday  aUtute, 
414 

As  to  excqitisg  clause  of  Sund«y  statute, 
4M 

Business,  see  infra,  Labob,  Business,  Wokk, 

OR  Euployuent. 
Calling,  see  infra,  Labob,  Business,  Wokk, 

OR  Emfloymbnt. 
Osrriars     (see    infra.    Injubies  Received 
While  Violating  Sunday  Statutes)  : 

Common  carriers,  403 
Charity,  see  infra,  Wobxs  or  NECEssmr  ob 

Charity. 
Class  legislation,  391 
Coloniea,  390 

Common  carriers,  see  infra.  Injuries  Re- 
ceived While  Violating  Sunday  Stat- 
utes. 

Ooaawn  law,  389 

Dies  non  juridicus,  389 

Judicial  proceedings  not  prohibited,  389 

Labor  not  prohibited,  389 

Making  of  contract  not  prohibited,  389 

PublicatiDn  of  notices  lawful,  389 

OSBStitatloiiality  of  Sunday  laws,  "Kqo 

Acts  embracing  more  than  one  subject, 
39^ 

Barbers,  391.  392 
dass  legiidation,  391 

Declaring  occupation  not  one  of  necessity 

or  charity,  393 
Due  process  of  law,  391 
Equal  rights,  391 

Exceptions  of  persons  obserring  seventh 
day,  39a 

Generally  valid  as  police  regnladons,  390 
General  statutes  eonatitutional  by  all  au- 
thorities, 391 
Articular  oeetQMtions  impliedly  prohibited, 

391 

Personal  liberty,  391 
Police  power,  390 
Religious  liberty,  391 

When  directed  against  particular  occupa- 
tions, 391 

Construction,  see  infra,  Intbbpbetation  and 

Construction. 
Oentraets  (see  infra.  Labor,  Business,  Work, 
OR  Euplovuent)  : 

Common  law,  389 
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Cmtnurti  m  aftetad  by8iuid»rlawi,  (lee  infra. 
Bills  of  Exchahcb  and  Pkoicibsokt 

Notes),  403 
Business,  395 

Contracts  for  Sunday  labor  or  work,  394 
Contracts  of  secular  nature,  394 
Contract  within  statute  of  frauds,  but  de- 
livery nude  on  Sunday,  411 
Executory  contracts,  407 
BxKutory  contracts,  see  infra,  Contiacts 

Wholly  ob  Paktiallv  Exbc0tu>. 
Labor,  business,  work,  or  emplosrment,  394 
Making  of  contracts  held  labor,  394 
Making  of  contracts  is  bosiness,  395 
Making  of  contracts  not  labor  or  work,  394 
Marriage  contract,  394 
-      Marriage  settlement,  396 
VeecMity  or  durity : 

Contraeti  connected  with  religiooi  wor^ 
ship,  403 

Contracts  for  transmission  of  telegrams, 
403 

Contracts  for  transportation,  4O8 
Contracts   relating  to   preserration  of 

property,  40a 
Contracts  to  do  worics  of  neeeantj  or 

charity  on  Sunday,  399,  40a 
VnAlldtad  \ff  Sudagr  ttetntes,  403 

Acceptance  on  secotor  day  of  offer  mMde 

on  Sunday,  405 
Conflict  of  laws,  406 
Contracts  generally,  403 
Delivery,  405 
Fraud  in  making,  406 
General  rule,  403 
Guaranty,  405 

Made,  but  tu>t  delivered  on  Simdagr,  4^% 
Must  be  folly  consnmrnated.  404 
Notes  executed  on  Sunday,  404 
Notes  indorsed  on  Sunday,  404 
Ratification  of  contracts,  406 
Subsequent  new  contracts,  407 
Sunday  contracts  void,  403 

Revival  of  debt  barred  by  statnte  of  limi  * 
tations,  411 

TopwbcmMnatliiagon  BnndayprAfUtsilif 
•Utate,  410 
Contracts  to  perform  Sunday  labor,  410 
General  rule,  410 

Immaterial  whether  execution  of  Sunday 

contracts  generally  is  prohibited,  410 
Presumption  that  labor  was  to  be  per- 
formed on  secular  day,  410 
Ratification,  411 
Torts  arising  out  of  Sunday  contracts  of 
bailment,  413 
OntrMts  whellf  or  partially  axsimtsd,  407 
GoBtraeti  partially  azeostad,  409 
Action  for  price  will  not  Ue,  409 
Bailment,  409 
Loan,  409 
Pledge,  409 
Recovery  of  hire,  409 
Recovery  of  property,  409 
Recovery  of  property  delivered,  409 
Where  no   subsequent   express  promise 

exists,  409 
Where  subsequent  express  promise  ex- 
ists, 410 
Comtraots  vholly  exeeated,  408 
Payment  of  debts,  408 


SUNDAYS  AIfl>  HOIjIDATSt  «H»fA 
Coatnwts  wholly  or  partial^  «eetttad,  eomfd. 
Oontraets  wholly  ezsoatad,  cont' d. 

Sales  of  personal  proper^,  408 
Sales  of  real  proper^,  41^ 

General  rule,  407 

Return  of  valtuble  conaiderBtloiit  407 
Convenience,  399 
Conversion,  413 
Crops,  saving,  400 
DM*: 

Evidence,  414 
Defenses,    see    m/ra.    Iirjuiais  Racnvn 

While  Violatikg  SuHDAr  StatutsS. 
Definitions,  387 
Holiday,  388 
Lord's  day,  388 
Sabbath,  387 
SaUiath  nifl^t,  3S8 
Sunday.  387 
Sunday  in  law,  388 
Sunday  not  a  reigious  ioatitdtioa,  38S 
Mm  MB  JorUisDi ; 

Common  law,  389 
Disturbance,  see   infra,   Labos,  Buuir8% 

Work,  or  Ehploymbnt, 
Dogs,  411 
DruggisU,  403 
Due  process  of  law,  391 
OwatioA  of  Bnnday,  388 

From  rising  to  setting  of  sun,  389 
Midnight  to  sunset,  389 
Ordinary  day  of  rest,  389 
Ejusdem  generis,  393 

Employment,   see   infra.   Lamb,  BpmiimI, 

Work,  or  Employmbht. 
Equal  rights,  391 

ErfdanM  (see  Bubdbh  of  Proot)  : 

Date.  414 
ZzeeptlonB! 

Common  carriera,  403 
Druggists,  405 
Particular  occupations,  403 
Persons  observing  seventh  day  as  Sabbath. 
403 

Persons  observing  the  aemtdi  dqr.  39s 
Exchange,  408 

Executoty  contiBcta  (see  infrti,  Cawnxcn 

Wholly  oh  Partially  Exbcoted),  407 
EzUbltlons,  398 

Works  of  necessity  or  charity,  see  Utfra, 
Works  or  Nbcbssitv  ob  Ckabrt. 
Fairs,  390 
Pishing,  399 

^and  in  making  contract,  406 
Game,  399 
Guaranty,  405 
Highways: 

Injuries  received  while  fiolatnis  Sondiy 
statutes,  411,  413 
Hire,  409 

Holiday  defined,  388 
ntlldAyi,  414 

Presentation  and  protest  of  coimBerdal 
paper,  414 

Transactions  not  prohibited  tqr  Btatsle  tan 
be  carried  on,  415 
Horse  hire,  409 
Hunting,  399 

Iqjories  reselT«d  wUI»  vlolitbif  lill^  lilt 
ntss,  411 

Actions  of  tort,  411 
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L^JnriM  reedTad  irUla  vlolatlag  Sandi^  Btat- 
ntM,  conf '(f. 
Actions  on  contracts  of  insuraaoe,  413 
Common  carriers,  411 
ConTeraion,  41J 

Damages  for  inliiriea  canied  by  defective 

highway,  4tt 
Dog,  411 
General  rule,  411 
Highways,  411,  412 
Negligence,  413 

Stataites  making  violation  of  Sunday  laws 

no  defense,  411 
Torts  arising  out  of  Snadv  contracts  of 
bailment,  413 
InnraBM: 

Actions  arising  on  contracts  of  fauimnee, 

413 

Intsrpretation  aad  oonstniotion : 
AcU  prohUiited,  see  infra.  Acts  PsoaiBirm 
Bjusdem  generis,  393 
Games  of  any  Idod,  394 
Labor,  buHafss,  work,  or  *mpioym*nt,  see 
infra.  Labor.  Busikess.  Work,  or  Eic- 

PLOYSfBKT. 
Liberal  construction,  393 
Other  persons  whatsoever,  393 
Rules  of  construction  of  Sunday  lav^  393 
Statutes  penal,  393 
Statutes  remedial,  393 
Strict  construction,  393 
Jodidal  Dotlae: 
Date,  414 

Labor,  see  infra.  Labor,  Business,  Work, 

or  Employment. 
Labor,  basinssB,  work  or  employmeitt,  394 

Barbering,  395 
Business,  395 

Common  law,  389  • 
Contract  for  Sunday  labor  or  wor^  394 
Contract^  394 

Contracts  to  perform  Sunday  labor  void, 

410 

Dlstnrbaneft  of  othan,  397 

Acts  prohibited  must  disturb  others,  397 

Disturbance  defined,  397 

Disttiibance  of  peace  and  good  order  of 
society,  397 
Ulnstrations  of  business,  395 
Illustrationa  of  labor  and  wori^  394,  395 
lUustrationa  of  worldly  employment  or  busi- 
ness, 395 
Labor  and  work,  394 
"  Labor,  business,  or  work,"  394 
Making  of  contracts  in  business,  395 
Marriage  contract,  394 
Open  for  purpose  of  doing  business,  397 
Presumption  that  labor  was  to  be  performed 

on  secular  day,  410 
Statute  of  29  Car.  IL,  394 
Within  ordinary  oaUlBf ,  395 

Contracts,  396 

Enumerated  cases,  396 

Generally,  395 

Illustrations  of  ordinary  calling,  396 
Marriage  settlement,  396 
Ordinary  callit^c  defined,  396 
Public  or  private  act,  396 
State  of  29  Car.  IL,  395 
Transaction  must  be  within  ordinary 
CtUiag, 


SUNDAYS  AND  HOUDAYSt  eonfd. 
labor,  bniineas,  work  or  em^oymant,  cont'd. 

Worldly,  394 

"  Worldly  employment  or  business,"  395 
ItoitRtlott  of  aotlons : 
Revival  of  debt  barred  by  statute  of  limi- 
tations, 411 
Loans,  409 
Lord's  day,  388 
Marriage  contract,  394 
Marriage  settlement,  396 
Mastsr  and  servaut: 
Violation  of  Sunday  statutes  by  servant, 
403 

Municipal  ordinances,  39a 
Nocessity,  see  infra,  Works  of  NBCUSZry  or 

Charity. 

Negligence,   see  infra.   In j  uribs  Received 

While  Violating  Sunday  Statutes. 
Votiee: 

Publication  of  notices  lawful  at  common 
law,  389 
Open  store  or  shop,  397 
Ordinances,  392,  393 

Ordinary  ealling,  see  infra.  Labor,  BvaiiiESS, 

Work,  or  Ehfloyhkitt. 
"  Other  person  whatsoever,"  393 

Payment,  408 

Personal  injuriat,  see  infra.  Injuries  Re- 
ceived While  Violating  Sunday  Stat- 
utes. 
Playing,  399 

Pledge  and  collateral  sccnri^,  409 
Police  power,  390 
I^vate  act,  396 
Public  act,  39fi 

Publication,  see  infra,  MoTlCB. 
Public  exhibitions,  398 
Questions  of  law  and  Cut ; 

Works  of  necessity  or  charity,  400 
Batifleatlon,  411 

Contracts  to  perform  something  on  Sunday 
prohibited  by  statute,  411 
Ratification  of  contract,  406 
Recreation,  399 
Religious  liberty,  391 
Baligious  weriUp: 

Contracts  connected  with  religious  worship, 
40s 

Works  connected  with  religious  worship, 
402 

Sabbath  defined,  3S7 
Sabbath  night,  388 

Sates  (see  infra,  CoMTRAcra  as  Amu:m>  by 
Sunday  Laws),  408 
Exposing  goods  for  aHlc,  398 
Purchase  price  of  goods  sold  and  delivered 

on  Sunday,  410 
Saving  crops,  400 
Saving  life,  400 
Saving  property,  400 
flhop 

Keeping  open  shop,  397 
Sporting,  399 
Sports,  398 
Btatut*  of  frauds: 

Contract  within  statute  of  frauds  but  de- 
livery made  on  Sunday,  411 
Statutes  concerning  holidays,  414 
Statutory  regulations  in  E^and  and  the 
United  States,  389 
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StOTM: 

Keeping  store  open,  397 
T«l«gTapht  ftnd  tolaphoBM : 

Contracts  for  transmission  of  telegrams, 
403 

Torts,  see  infra.  Injuries  Rbcbived  Whils 

Violating  Sunday  Statutes. 
TrsTCl  (see  infra,  Injuiubs  Received  While 

Violating  Sunday  Statutes),  390,  398 
Horse  hire,  409 

Contracts  for  transportation,  403 
Mode  of  traveling  immaterial,  398 
Traveling  determined  from  circumstances 

of  particular  case,  398 
Traveling  to  do  work  of  necessity  or  char- 
i^,  401 

Trover  and  conversion,  413 

Wartaat7,  404 

mils: 

Execution  of  will,  394 

Works,  see  infra,  Labok,  Business,  Wobk, 

0«  EUFLOYMBNT. 

Works  of  naoeisltjr  or  diul^,  399 

Charity,  399 

ConstitntloiiaUty  of  ststutea  declaring  occu- 
pation not  one  of  necessi^  or  chari^, 

393 

Contracts  connected  iritli  relipons  wor- 
ship, 403 

Contracts  for  transmission  of  telegrams, 

403 

Contracts  for  transportation,  402 

Contracts  relating  to  preservation  of  prop- 
erty, 403 

Contracts  relating  to  sick,  403 

Contracts  to  do  works,  403 

Contracts  to  do  worits  of  necessi^  or 
charity,  399 

Convenience  is  not  necessary,  399 

Definitions,  399 

Enumeration  of  works,  400 

Illustrations,  400 

In  general,  399 

Nature,  399 

Necesnty,  399 

Saving  crops,  400 

Saving  propo^,  400 

Trav^og,  399 

Traveling  to  do  works,  401 

Whether  question  of  law  or  fact,  400 

Work  connected  with  religious  worship, 
400 

Work  held  not  within  exception,  401 
Work  held  within  exception,  401 
Woiidly.  see  infra.  Labob,  BusiMBsa,  WolX, 

OB  EMFLOyiCBNT. 

SUNDAY  SOHOOLt  415 


SUNK,  415 
SUMKBN,  41 S 
SUNSIET,  415 
SUNSTUOKB,  41 S 
SUPERFItUOUS  IiAin>,  415 
SUPSRINTEND,  415 
SUPBRINTENDENOE,  415 
SUPERINTENDENT,  419 
9UPEf^OI^  41^ 


SUPIERIOR  COURT,  416 
SUPERNUMERARY,  416 
SUPERSEDE,  416 
SUPERSEIDEAS,  416 
SUPERSTITIOUS  USE,  417 
SUPERS TRUCfTlJ RE,  417 
SUPERVISE,  417 
SUPERVISING  FARMER,  418 
SUPERVISION,  417 
SUPERVISORS,  418 
SUPPIjEUENT,  418 
SUPPLEMENTAIi,  418 
SUPPIiEMENTAL  BILL,  418 
SUPPLEMENTAL  COMPLAINT,  418 
SUPPLEMENTAL  PLEADINGS,  418 
SUPPLEBIENTAL  PROCEEDINGS,  418 
SUPPLETORY  OATH,  418 
BUPPLIOAVIT,  418 
SUPPLIES,  418 
SUPPLY,  418 

SUPPORT  AND  MAINTENANOE,  410 
Baatsids,  421 

Consideration  for  promise  to  nq>port  ille- 
gitimate child,  431 
Forbearance  and  compromise  of  suit,  422 
Promise  on  consideration  of  cohabiutioii, 
4SI 

Promise  to  pay  for  support  of  bastards,  431 

Statutory  liability,  431 

Surrender  of  child,  42a 
Contract  personal  to  obligor,  403 
Damages,  424 
Duration  of  contract,  433 
Guardian  and  ward,  433 
larsBt  and  ohild,  420 

Child's  du^  to  support  parent,  433 

Emancipation  of  ^Id,  431 

General  rule,  430 

Illegitimate  children,  see  infrm,  Bastum. 

L^timate  children,  431 

Support  of  parents,  423 
Party  in  interest  may  sue,  433 
Belations,  422 

Duty  of  relations,  433 
Rights  of  creditors,  433 
Setting  aside  convejrance,  433 
Statutes  of  frauds,  424 

SUPPORTS,  4^4 


SUPPOSE,  424 
SUPPOSITION,  434 
SUPPRESS,  424 

SUPPRESSION  OF  EVIDENCE,  43$ 
SUPPRESSIO  VERI,  435 
SUPRA  PROTEST,  425 
SUPREME  COURT,  425 
SUPREME  LAW  OF  THE  LAND,  4*5 
SUPT.,  439 
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SURCHARGE  AND  FAIiSITT,  4*5 

SrREFOOTBD,  4^5 

SURSTY  COMPANIES,  425,  437 
Construed  as  insurance  policies,  452 
ContracU  of  surety  companies,  453 
Courts  may  require  surety  companies  to  jn^ 

tify,  438 
Generally.  437 

Statutes  creating  authori^  hdd  vaUd.  437 
Surety  companies  may  be  accepted  ai  lole 

surety,  437 

8UBKTYSHIP  (see  Svbwgatioii),  4*6 
Acceptance,  438 
Accessory  contract.  431 
Aeeounts: 

Adjustment  of  an  account,  436 
AcknowledgmeDt,  447 
Actions' aec  infra.  Suits. 
Actions  by  surety,  see  infra,  Rbmbdibs  o» 

SUKBTV. 

Actions  by  surety  against  principal,  468,  469 
Additional  security,  516 
Addition  of  duties,  458 

Effect  of  admissions  by  piindpsl.  456 
Agenti: 

Signature  of  agent,  440 
Altsratlon  In  or  dtrUtlon  from  osntrast,  494 

Addition  of  new  duties,  458 

Alteration  by  stranger  no  disdurse  of  ~ 

surety,  494 
Alteration  in  lease,  498 
AltsrattoB  in  notes  sjid  boadSi  4^ 

Adding  name,  497 

Adding  words,  498 

Altering  date,  497 

Altering  penal  sum,  497 

Bond  for  benefit  of  several,  498 

Changing  amount  of  debt,  497 

Changing  interest,  497 

Erasing  surety's  name,  497 

General  rule,  496 

Official  bonds,  498 
Alteration  provided  for  in  contract  495 
Arbitration  of  debt,  499 
InUdlnff  oontraota,  495 

Alterations  slight  or  allowable,  496 

Anticipated  payments,  496 

Discharge  only  to  extent  of  injtuy,  496 

General  rule,  495 

Retaining  part  of  contract  price,  496 
Change  in  employment  alters  risk,  458.  498 
Change  in  occupation  of  prindpal,  498 
Change  in  status  by  snbs^uent  trannctiiHi, 

436 

Consent,  5^8,  5^9 

Consent  of  surety,  495,  528 

General  rule,  494 

IHustrations,  495 

Immaterial  alteration,  495 

Independent  agreement,  495 

Merely  colorable  change,  495 

Ofiictal  bonds,  458 

Promotion,  458 
Application  of  paymtnt.  see  infro,  PATlUirt, 
Approval  of  official  bonds,  449 
'  Arbitration  of  debt,  499 
Arty*—,  4^ 

Decree    on    final    amunting  COndndes 

surety,  460 

(fCfwralty.  4^ 


SUKBTYSHIP,  confd. 
Aii^aoso,  cont'd. 

Liabilities,  460 

Necessity  of  establishing  liabUi^  of  prin- 
cipal, 460 
Assignment  of  contract,  466 
Assumption  of  mortgage,  433 
Attom^s,  437 
AtXmuf*  Ims,  454 

Extent  of  principal's  liability,  480 
Bankruptcy,  see  infra,  Insolvbhcy. 
Blanks,  441 

Bonds  (see  infra.  Official  Bonds)  : 

Fmslty  of  bond,  453 
BmUding  eontraelt,  see  infra.  Altzkation  in 

OR  DEVIATION  FROM  COVTIACT. 

BonUn  of  proof  i 

Extension  of  time  of  payment,  507 
Change  in  employment,  498 
Change  in  employment  alters  risk,  45S 
Change  in  status,  see  infra.  Alteration  in 

OS  Deviation  from  Contkact. 
Change  in  status  by  subsequent  transaction, 

436 

Change  of  risk,  458 

OoUatsnl  saenrlty  (see  infra,  SKctrsrriBs) : 
Acceptance  of  collateral  security,  506 
Extent  of  principal's  liability,  480 
Bights  of  snroty,  472 

enforcement  of  security,  473 

Generally,  473 

Illustrations,  473 

Presumption  as  to  additional  security. 
473 

Property  as  security,  473 
Retention  of  security  until  discharged, 
473 

Security  may  be  enforced  before  payment 

of  debt,  474 
When  security  contains  an  agreement  to 
pay  d*t,  474 
OHOMn^ftw  bsadi : 

Defective  statutory  bonds  enforceable  as 
common-law  bonds,  448 
Compromise  of  debts : 

Extent  of  prinripal's  liability,  480 
Oonesalninit  (see  infra.  Fraud  oh  Suuty)  : 
Neglect  to  discover  default,  463 
Right  to  full  disclosure  after  contract,  463 
Right  to  full  disdosure  before  contract, 
a6i 

Cor  '"'J-iil  deliveiT,  440 
CondltloBs: 

L  .....ion  subsequent  533 
Disregarding  conditions  imposed  hy  surety, 
445 

Extension  of  time,  504 
Signing  for  spedfied  purpose,  445 
Signing  on  specilied  conditions,  445 
Conflict  of  laws,  457 

ConAict  of  laws,  see  Privatb  Intbknational 
Law. 

Coiutnt,  see  ittfn.  Facts  Nsoativino  Con- 
sent. 

OooMBt  of  wmty,  538 
Change  in  contract,  519 
Consideration  for  new  promise,  530 
New  promise,  530 
Waiver,  530 

Consequential  damages,  481 

OiHidsntlon,  44S 

Credit  to  prindpal  sufficient  eonsiderationf 
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SURETTSBIP,  confi. 
GMuidwmtlon,  cont'd. 

Disadvantage  to  creditor,  446 

Extension  of  time,  500 
Extension  of  time  of  payment,  447 
Forbearance  to  sue,  447 
Necessity  of  considerstion,  445 
New  promise,  530 

Promise   contemporaneous   with  original 

undertaking,  446 

Renewal  of  obligation.  447 

When  no  conaideration  required,  446 
Construction,  see  infra,  iMTEBPUrATioif  avd 

Construction. 
GOBtraot  of  inrety^p,  432 

Alteration,  see  infra.  Alteration  in  ok  De- 
viation ntOK  COKTRACT. 

Change  in  status  by  subsequent  transaction, 
436 

Consideration,  see  infra,  Considhatiok. 

Construction,  see  infra,  IktebputatiOit 
AND  COVSTSVCTION. 

Creation  of  contract,  see  C^BATtoN  OP  Con- 
tract. 

Delivery,  see  infra,  Dblivsry. 

Deviation,  see  infra,  Alteratiok  in  or 

Deviation  pbok  Conteact. 
Duress,  see  infra,  Dukbss. 
Estoppel,  lee  infra.  Estoppel. 
Executions,  tee  in^,  Exbcutiohs. 
Facts  negativing  consent,  see  infra.  Facts 

Negativing  Consent. 
Fraud,  see  infra.  Fraud  on  Surety. 
Illegality  of  contract,  443 
Offer  and  acceptance,  438 
PorticHlar  statutory  requirements,  see  infra, 

Pabticulab  Statqtoby  Rbquibbuints. 
Relationship  may  be  skoton  by  parol,  see 

infra.  Relationship  May  Bb  Shown 

BY  Parol. 
Signature,  see  infra.  Signature. 
Termination  of  relationship,  see  infra.  Ter- 
mination OP  Relationship. 
Who  may  become  sureties,  see  infra.  Who 

May  Bbcomb  Surbtibs. 
Contractors,  see  infra,  IvnEPBiniEirr  Con- 
tractors. 
Contrllratilon  betvaen  snrstlfls,  48a 

Absence  of  cosurety  from  jurisdiction,  4&$ 
Cosureties  only  liable,  483 
Death  of  cosurety, .  484 
Different  instruments,  483 
Ixtent  of  right,  486 

Benefits  secured  firom  creditor;  487 

Costs,  487 

Expenses,  487 

Interest,  486 

Misconduct  of  stnrety,  487 

Money  borrowed  to  prevent  breadi  of 
bond,  487 
Insolvency  of  cosurety,  485 
Insolvency  of  principal,  486 
Knowledgie  of  cosurety's  liability,  483 
Liability  as  affected  1^  agreement,  4^ 
Nature  of  right,  483 
Origin  of  right,  483 
Payment,  485,  486 
Privity,  483 

Release  of  principal,  485 

Rights  of  cosure^  to  contribution,  48a 

Statute  of  limitations,  486 

Sureties  on  diffcrvnt  iostramcnts,  483 


SfTRETTSHIP,  confd. 
OoKtrltatlML  bitwsan  sonliM,  confd. 
Surety  at  request  of  cosurety,  4S4 

Surety  of  surety,  484 
Whan  right  aoenus,  485 

Compulsory  payment  necessary,  485,  486 

Judpnent,  485 

Payment  by  note,  486 

Payment  of  more  tlian  pro  rata  shsre,  485 
Who  liable  for  contribution,  483 

OanmttoBs,  437 

Estoppel  to  deny  existence  of  corponrtieD, 
447 

Power  of  corporatioDs  to  cater  into  ea»- 

tracts,  437 
Surety  companies,  437 

Oosts.454  . 

QintriDution,  487 
Extent  of  principal's  liability,  480 
Cosmxetlas,  478 

Com^ibrntion  between  sureties,  see  h^fwu. 

Contribution  Between  Subktib. 
Iflbst  of  iSmHux^  sf  sssaisly,  527 

Act  of  creditor,  537 

Discharge  by  operation  of  law,  537 

General  rule,  527 
Fmidulcttt  conveyance  hs  cosniety,  48S 
Indemnity  or  security  given  cosurety,  see 

infra,  Indbmhitv  ob  Sscvbity  Gnrsa  Co- 

SURBTT. 

OrestloB  of  eontraet,  43a 

By  assumption  of  mortgage,  433 
By  execution  of  joint  obligation,  433 
Sy  ozpnsi  agraomaat,  433 
Generally,  433 

No  particular  form  of  words  caaentia],43a 
One  instnunent  Uiufing  priDcipal  nd 
surety,  432 

By  partner's  retirement  inm  finn,  433 

Form  of  words,  433 

Mortgage  or  pledge  to  secure  oMOtker^s  debt, 
see  infra,  Mobtcagb  ob  Plbdgb  to  Se- 
cure Ahothbe's  Debt. 
Orsditora: 

Rights  uid  ranedies  as  between  ptincipal 

and  creditor,  533 
Blahtsorandltar,465 

circumstances   showing   applicatiOM  of 

payment  was  intended*  466 
Creditor  not  compelled  by  soidy  to  19- 

ply  payments,  465 
Illustrationa,  465,  466 
Taxes  collected  ^ipUed  to  previoos  year's 
tax  bills,  466 
When  surety  becomes  creditor  of  priadpal, 
468 
BaauffM: 

Consequential  damages,  481 
Date,  altering,  497 

DasUng  with  seeorttlM,  516 

Creoutor  parting  with  security,  517 

Discharge  of  surety.  516 

Duty  of  creditor  to  retain  avsilaUe  fandi^ 

S20 

Impairment  of  lien,  518 
Impairment  of  security,  516 
Misapplication  of  proceeds  of  security,  Si9 
Release  of  mcrticage  or  deed  of  tnut,  518 
Release  of  security,  516 
Salary,  s>o 

Substitution  of  securities,  519 
Taldnqc  sdditicmal  securi^,  516 
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SURETYSHIP.  CMfd. 
SMtli: 
Death  of  oonn^: 

CootributioD.  484 
Death  of  principal,  475 
Btath  of  surety,  456 

Bound  himself,  his  "  heirs,  executors,  and 
administrators,"  456 

Death  of  surety  after  joint  judgment,  45^ 

Equity  follows  the  law,  456 

Lands  of  principal  debtor  should  be  sub- 
jected, 457 

Lialnlity  on  joint  and  severe  obugstUMU, 
456 

Statutory  pnmsioiis  make  actiom  snr> 

vive,  456 

Surviving  joint  obligor  alone  liable,  456 
Whenever  the  undertaking  is  for  a  defi- 
nite period,  456 
Eflfect  of  death  of  surety,  447 
Failure  to  proceed  against  «itate  of  de- 
eeaaed  or  bankrupt  principal, 
D»ere€,  see  tii^.  Judgment. 
Definition,  431 
DaUv«7,  440 

Conditional  delivery,  440 
General  rule,  440 

Instruments  containing  Uanks,  441 
Demand,  457,  469,  485 
IMsdutfge  of  nra^,  489 

AUeraHon  in  or  drmation  from  ewOract, 
see  infra,  Alteration  ih  ob  DxvuTioir 
FBOM  Contract. 
Application  of  payment,  490 
At  law,  489 

Condition  subsequent,  533 
Consent  of  siire^,  538 

Consent  inferred  from  acquiescence  or 
cotirse  of  btuinese,  529 

Consent  of  stirefy  to  extetuion  prerents 
his  discharge^  428 

New  promise  by  surety,  530 

Waiver,  530 
Dealing  with  securitits,  see  infra,  DSAUNO 

WITH  Securities. 
Discharge  of  surgty  on  UdeHty  bond,  see 

infra,  Discharge  or  Surbtv  oh  Fideuty 

Bond. 

Diversion  of  proeeeds,  533 
X&et  of  diieba^  of  eeeiirtty,  s^? 

Act  of  creditor,  527 

Discharge  by  operation  of  law,  saif 

General  rule,  5*7 
Equitable  discharge,  489 
Xsto\ipeI  of  eredltor,  53a 

Burden  of  proof,  533 

Forcing  an  intention  to  give  notice, 
53a 

General  rule,  53s 
Illustrations,  $32 
Noninjurious  representation,  533 
Release  of*  security,  533 
Eepresentation  that  debt  is  paid  or  se- 
cnred,  53a 

Execution  liens,  see  infra,  Judchbnt  and 

ExBCtrnoM  Liens. 
Extension  of  time,  see  infra,  ExniisioK 

OF  Time  of  Payment. 
Extinguishment,  489 

Fidelity  bonds,  see  in/ra,  DucRAiOB  or 

Surety  on  Fidelity  Bond. 
Generally,  489 


SITRBTYSHIP,  cont'd. 
Dbeluurge  «S  trntj^  cont'd. 

IndMgenee  of  principai  isbtor,  SM  infra. 
Extension  or  Time  op  Payubht;  For- 
bearance to  Sub. 

In  equity,  489 

Legal  discharge,  489 

Uieawlication  of  proceeds,  533 

Payment,  489 

Performance,  489 

Refusal  to  sue  upon  request  of  surety,  see 
infra.  Refusal  to  Sism  oroM  RagtiBST 
or  Sduty, 

Belesis  or  dlaehaxgs  of  priaolpalf  493 

Act  of  creditor,  49a 

Bankruptcy,  493 

Fraudulent  conceslmeat  of  csnse  of  ac- 
tion, 493 
Insolvency,  493 
Operation  of  law,  493 
Surety  indemnified,  493 
BasoTTStioB  of  rights  s^dnst  mrely,  530 
General  rule,  531 

How  reservation  may  be  msde,  531 
Illuetrations,  531 

Release  operating  as  covenant  not  to 
sue,  531 

Sturety's  right  of  subrogstion  not  im- 
paired, 531 
Satisfaction,  see  infra.  Satisfaction. 
Successful  defense  by  principal,  489 
Tender,  490 
Dlsoharge  sf  surety  on  fldsti^  bond,  5S3 
Failure  to  discover  shortage,  523 
Failure  to  examine  account,  524 
Failure  to  notify  surety  of  delinquency,  525 
Failure  to  require  settlements,  524 
General  rule,  523 

Liability  of  anrety  and  guarantor  distin- 
guished, 536 
Public  officers,  534 

BstSBtlSB  «f  saployss  knswn  to  bo  lUAsnost, 

525 

Bond  given  by  private  corporation,  536 
Exception  in  favor  of  government,  535 
General  rule,  52s 
Disclosure,  see  infra.  Rights  of  Surbtv. 
Dishonesty,  see  infra,  Discharob  op  Surbtv 

ox  FtDUiTY  Bond. 
DUtreis: 

Failure  to  lUatrain  for  rent,  510 
DnrsiB,  445 

Duress  of  prisdpal  no  defense  to  surety, 
445 

Duress  of  surety  himself,  445 
Elements  of  contract,  432 
■BfaromaBt  of  eentrset  sgslnst,  sad  ssentltisi 
fiven  by,  prinelpal,  463 
After  Jnif  meat  tg^M  suxsty,  464 
At  Uw,  464 

Execution  issued  first  against  principal. 
464 

In  equity,  464 
Statutes,  465 
B^iws  sotloa  against  surety,  463 
At  law,  46s 

At  law  i^ligee  may  first  sue  surety,  463 
Equity  will  compd  creditor  to  proceed 

against  principal,  463 
In  equity,  463 
Statutes,  464 
Equitable  defenses,  465,  495 
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SURETTSHIP,  eo»fd, 

Chargiiig  surety  in  eqnity,  457 
Equity  follows  the  law,  456 
Vitoppel : 

IHiohsrge  of  lorflty  bjr  Mtoppd  of  andltsr,  53s 

Burden  of  proof,  53a 

Foregoing  an  intention  to  give  notice,  53  j 

General  rule,  532 

Illustrations,  532 

NoninjnriouB  representation,  533 

Release  of  security,  533 

Representation  that  debt  is  paid  or 
cured,  532 
Xstoppel  of  sarety,  447,  466 

By  recitals,  467 

By  signing  as  principal,  466 

Forgery,  467 

Generally,  466 

Illustrations,  466 

Principal  undo'  diaabUi^,  467 
Jurisdiction  of  court,  447 
Recitals  in  bond,  447 
Signing  as  principal,  436 
To  deny  existence  of  corporatioB,  447 
Evldenoe: 

Extension  of  time,  507 
Execution  liens,  see  infra,  Judghuit  AXB 

Execution  Liens. 
■nratlon  of  eentrset,  438 

Delivery,  see  infni,  Dsuvur. 
Generally,  438 

Signature,  see  infra,  SiCHATintt. 
ExaentioBR : 

Against  principal  or  surety,  464 

Control  of  execution,  521 

Failure  to  make  levy  discbarges  surety,  s»M 

Postponing  levy,  $»i 

Withdrawal  of  eaiccntion,  531 


ratribution,  487 
Extent  of  principal's  liability,  480 
Kxt«nslen  of  timo  of  payment,  490 

Acceptance  of  collateral  security,  506 
After  judgment  against  principal.  507 
Burden  of  proof,  507 
Condition  unperformed,  504 
OrassBt  of  Boroty,  528 

Consent  inferred  from  aoqniescence  or 

course  of  business,  509 
Consent  of  surety  to  eztenrion  prerents 

discharge,  528 
New  promise  by  sure^,  530 
Waiver,  530 
Considemtlon,  447.  (loo 
General  rule,  500 
New  promise  after  extenaion,  so> 
Part  payment  of  debt,  503 
Pajrment  before  maturity,  503 
Payment  of  interest  in  adrance,  503 
Payment  of  usury,  505 
Contract  defective  on  various  gronnds,  504 
Discharge  of  surety,  499 
Evidence,  507 
Extension  by  note,  505 
Extension  must  be  for  definite  time,  505 
Frand,  504 

General  rule  as  to  effect  of  extension  of 

time,  ^90 
Indemnified  surety,  507 
Questions  of  law  and  fact,  507 
Reservation  of  rights  against  surety,  506 


SURETYSHIP,  cont'd. 
Sztensloa  of  time  of  paynoat,  confd. 

Revival  of  obligation,  507 

Statutory  extension,  507 

Surety  must  have  been  knowB  as  sod*  sos 

Unaccepted  proposal,  504 

Without  consent  of  surety,  499 
Extant  of  prlaoi^'s  liaUU^,  479 

Attorney's  fees,  480 

Collateral  security,  480 

Compromise  of  debts,  4S0 

Consequential  damages,  481 

Costs,  480 

Expenses,  480 

General  rule,  479 

Interest,  480 

Recovery  of  amount  sore^  has  paid,  479 

Usury,  481 
Extortion,  443 
Vsets  aegatiida^  ooaioat,  443 

Dureet,  see  tnfra,  DtTUSS. 

Fraud  on  surety,   see  infra,  Fbaud  oa 

SUBETY. 

Vsilore  to  soe  St  reQoast  of  svsty 
Ststntory  notloe  to  sne : 

Institution  of  suit,  515 
Fidelity  boitd.acc  tn/ra, Dischabcx  or  SutETT 

OH  FiDELiTV  Bono. 
Filling  blanks,  441 
VmfImmnums  to  tas,  508 

Active  diligence  not  required,  511 
Consideration,  447 
Discbarge  of  surety,  508 
Duty  of  activity  imposed  on  sure^,  510 
Failure  to  distrain  for  rent,  510 
Failure  to  proceed  against  estate  of  de- 
ceased or  bankrupt  principal,  511 
Failure  to  subject  security  or  apply  fooit 
509 

General  rule,  508 
Holder  of.  note,  510 
Laches.  $09 

Passive  indulgence  of  the  principal  debtor 

by  the  creditor,  508 
Refusal  to  sue  upon  request  of  surety,  see 

infra.  Refusal  To  Sua  upoa  Rxqcut 

OP  Principal. 

"^ft^pel,  467 

Forgery  of  cosurety's  name,  44s 
Traud  (see  infra,  CoNCBALHEirT)  : 

Extension  of  time,  504 
Fraud  on  principal.  444 
Tnrad  on  sorety,  443 

Conduct  waiving  fraud,  445 

Disregarding  conditions  imposed  by  sure^. 
445 

Forgery  of  cosurety's  name,  445 
Mlitoptiiaatatlon  sad  ooassalsMnt,  443 

Concealment  of  mere  moral  delinqaeacy, 
444 

Contract   of   suretyship   imports  good 

faith,  443 

Fraudulent  misrepresentation  and  coa- 

cealment,  443 
General  rule.  443 

Ipiorance  of  creditor  or  obUfee,  444 
Surety  not  bound,  443 
Where  surety  n^igeatb^  falls  to  read 
instrument.  445 
Signing  conditions,  445 
Waivn  of  fraud,  445 
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SURETYSHIP,  confd. 
Frauds,  statute  of,  48a 
fnodoient  nlat  and  ooaTeyaBMi: 

Fraudulent  conveyance  by  cosurety,  488 

Setting  aside  fraudulent  conveyance,  447 
Full  disclosure,  see  infra.  Rights  of  Surety. 
Good  faith,  see  infra.  Fraud  on  Surety. 

DiBtiaguisbed  from,  432 
Liability  of  surety  and  guarantor  distin- 
tinguished,  536 
Husband    and   wife,    see   infra,  Masjiibo 
WoHBH;  Separate  Propbkty  or  Marbixd 

WOHBM. 

XUegality  of  oontrmot,  443 

Bonds  required  colore  'oMcii,  443 

Exceeding  requisition  of  statute*  443 

Extortion,  443 

Illegal  obligation,  443 

Public  policy,  443 
Immediately,  457 
IndeiBnity : 

Surety's  right  to  indemity,  468 
Indemnity  or  ■eeorltj'  given  oontre^,  487 

After  payment  by  sureties  in  equal  pro- 
portion, 488 

Before  relation  of  cosurety  exists,  48S 

Inuree  to  common  benefit,  487 

Loss  or  release  of  aecuri^  given  cosurety, 
488 

Principal  liable  to  sure^  on  different  obli- 
gations, 488 
Indspeadsnt  oontraetors ; 

Construction  of  contractor's  bond,  450 

Sureties  on  contractor's  bond,  450 
Indorsement  distinguished  from,  43s 
Indulgence  of  principal  debtor,  see  imfn. 

Forbearancx  to  Sm. 
Infants,  436 
Insolvency : 

Contribution,  48s,  486 

Cosurety,  485 

Discbarge  of  principal,  493 

Failure  to  proceed  against  estate  of  do- 

ceased  or  bankrupt  principal,  51 1 
Insolvency  of  principal,  472 
Refusal  to  sue  upon  request  of  suretar,  51* 
Intsrast  (see  infra.  Usury),  453 
Beyond  penal  sum  of  bond,  453 
Changing  interest,  497 
Contribution,  486 
Extent  of  principal's  liability,  480 
From  time  of  demand,  453 
On  partial  payments  being  ffladebjrsnretiei, 

454 

Payment  of  interest  in  advance  as  consid- 
eration for  extension  of  time,  503 
Interpretation  and  eonstmctloa,  441 

Construed  as  other  contracts  as  to  intent 
and  meaning,  44a 

Contract  not  retroactive,  44a 

General  rule.  441 

LUUlitles  of  Btintyas  daptudoit  on  Mnrtnu- 

tion  of  oontraet,  450 
Construed  as  other  contracts,  450 
Contracts  of  surety  companies,  45a 
General  undertaking  restrained  by  re- 
citals, 451 
Rules  of  application,  451 
Sureties  on  contractors'  bonds,  450 
When  construed  with  contract  as  between 
principal  and  obligor,  451 


SURETYSHIP,  cimfd. 
Interpretation  uid  oonltrnetfoB,  cont'd. 

Words  of  contract  construed  most  strongly 
against  surety,  442 
Joint  and  several  liability,  452 
Joint  and  several  obligations,  457 
Joint  obligation,  433 
Joint  principals,  479 
7idnt  lorotiof,  478 

Contribution  between  sureties,  see  infra. 

Contribution  Bbtwbbh  SuuTlBB. 
E0Ht  of  disoharge  of  oosnra^,  527 
Discharge  by  operation  of  law,  537 
General  rule,  537 
Fraudulent  conveyance  by  joint  surety,  488 
Indemnity  or  security  given  cosurety,  see 
infra,  Ikdehhity  ba  Security  Givbn 
Cosurety. 
Jndgmtnt: 

Assignment  of  jut^ment,  5SI 
Contribution,  485 

Decree  on  final  acoiunting  concludes  surety, 
460 

Effect  of  judgment  against  principal,  455 
Enforcement  of  contract  against,  and  se- 
curities given  by,  principal,  see  utfra, 

EnFOBCBUBlfT     OF     CONTRACT  AcAIHST, 

AND  SEcuarriES  Given  by,  Pbincipal. 
Judgment  notconduuve  against  surety,  45s 

Official  bonds,  455 

Relation  continuing  after  judgment,  s^i 
Release  or  satisfaction  of  judgment,  521 
Rights  of  surety  as  affected  by  judgment 
against  him,  472 
Jvdfttuaa  aid  wMution  Ueu,  500 
Control  of  execution,  521 
Discharge  of  attachment;  593 
Discharge  of  levy,  522 
Issuing  execution,  521 
Postponing  levy,  521 
Relation  continuing  after  judgment,  521 
Release  of  lien  acquired  by  actual  seixurc^ 
52s 

Release  or  satisfaction  of  judgment,  521 
Withdrawal  of  execution,  521 
Knowledge,  see  infra.  Notice. 
Laches,  see  infra.  Forbearance  to  Sub, 
Landlord  and  tenant,  see  infra.  Rents. 
Lease  (see  infra.  Rents)  : 
Alteration  in  lease,  498 
UabUItlM  of  ioroty : 
Addition  of  duties,  458 
Administrators,  460 
Admissions  by  principal,  456 
As  dependant  on  oonstmotioa  mt  eoatnwt,  450 
Construed  as  other  contracts,  450 
Contracts  of  surety  companies,  452 
General  undertaking  restrained  by  re- 
citals, 451 
Rules  of  application,  451 
Sureties  on  contractor's  bond,  450 
When  construed  with  contract  as  between 
principal  and  obligor,  451 
As  dependent  on  liability  of  principal,  454 
Assignees,  see  infra.  Assignees. 
Attorney  fees,  454 

Bonds  given  in  judicial  proceedings,  460 
Bonds  of  persons  under  judicial  control, 
460 

Breach  of  warranty,  455 
Change  in  employment,  458 
Charing  surety  In  equity,  457 
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SURETYSHIP,  c<mfd. 
LUbllitiM  of  larcty,  eotu'd. 
Conflict  of  laws,  457 
Costs,  454 
Death  of  surety,  456 
Demand,  457 
Duration  of  liability,  452 
Effect  of  admissions  by  principal,  456 
Effect  of  judgment  against  principal,  455 
Equitable  defenses.  455 
Equity,  chargii^  surety  in,  457 
Executors.  460 
Extent  of  liability,  45a 
Guardians,  460 

Individual  and  partnerMhip  debts,  see  i»fra, 

pAltTNBRSHIP. 

Interest,  see  infra,  InterUt. 
Joint  and  several  liability,  45a 
Judgment  not  conclusive  against  surety, 
455 

Liability  of  surety  follows  that  of  prin- 
cipal, 454 

May   set   up  same  defense  as  principal, 
4SS 

Nature  of  liability.  453 
New  promise,  457 
Note  void  as  to  principal,  454 
Notice  of  default,  457 
Particular  business  or  ofliee,  458 
Penalty  of  bond,  453 
Penalty  or  liquidated  damages,  453 
Performance  impossible,  455 
Promotion,  458 
Receiver,  460 
Rents,  see  infra.  Rents. 
Revival  of  liability  by  new  promise,  457 
Sureties  for  particular  debts  or  acts,  458 
Surety  not  sued  before  period  of  payment 
455 

Transactions  in  distinct  capadtjr,  4S8 
Usury,  454 

Liability  of  principal,  see  infra,  RncmiBS  OP 

Surbty;  Rights  op  Subety. 
Llras: 

Judgment  and  execution  liens,  see  infra, 
Judgment  and  Exbcution  Lisks. 
Itanltetlon  of  actions,  481 

Contractual  limitation,  468 
Contribution,  486 

Presentation  of  claim  against  principal's 
estate,  48 1 

Statute  of  limitations,  481 

Statute  runs  from  payment  of  dd>t,  481 

When  statute  applicable,  48a 
Liquidated  dainaKes,  453 
Married  women,  436 

Misrepresen  iation,    see    infra,    Fbaub  om 
Surety. 

Kortgagfl  (see  infra,  Secukitibs)  : 

Assumption  of  mortgage,  433 
ICortga^e  or  pledge  to  secure  another's  dtbt,  433 

Graeral  rule,  433 

Wife's   separate   property   for  htialNuui's 
debt.  434 
Fame; 

Adding  name  of  surety,  49. 
Erasing  surety's  name.  497 

Nature.  431 

New  promise,  457,  502,  S30 
Kotlas,  ifio.  185 

Failure  to  notify  surety  of  delinquent,  5S5 

Knowledge  of  suretyship.  436 


SURETYSHIP,  confd. 
Notice  of  default,  457 

Statutory  notice  to  sue,  see  infra.  RntmAi. 

TO  Sue  upon  Request  op  Surbtt. 
Termination  of  relationAip,  447 
Number  of  saretiea,  448 
Offer,  438 
Ofldal  bonds,  53J 

Acts  of  other  officen^  544 
Acts  of  principal,  541 
Additional  bonds,  536; 

Defaults  after  execution  of  new  bood,  537 
Defaults  prior  to  execntion  of  new  bond. 
536 

Alterations,  498 
Annual  bonds,  537 
Appnml  of  ofliotol  bmdi,  449 

Approval  for  protection  of  oUlgce,  449 
Approval  not  essential  to  offidal  bonds, 
449 

Bends  glv4ta  fbr  nooesslvs  tmi,  S37 

Application  of  payments  to  wfairits  of 

previous  term,  538 
Existing  balance  in  hands  of  offlecr  from 

previous  term,  537 
G«ieral  rule,  S37 

Previous  misappropriation  of  alleged  bal- 
ance, 538 
Delivery,  440 

Different  bonds  given  during  same  tena, 
536 

Discharge  of  surety,  see  infra,  Dischasce 

OF  Surety. 
Discharge  of  surety  on  Sdelily  bond,  see 
infra,  Discharct  op  SnasTT  oir  FnotUTT 
Bonnx. 

Dnratlen  of  liability,  533 

Appointment  of  successor,  335 
Appointment  to  fill  unexpired  term,  {34 
General  rule,  533 
Holding  over,  535 

Money  on  hand  at  time  of  i^rbv  bond, 
534 

Principal  holding  over,  535 
Reuonable  time,  535 

Removal,  536 
Resignation,  536 

Surety  liable  only  for  term  of  oAeCi  S54 
Suspension,  536 
Term  expressed  In  bond,  535 
Term  of  office  indefinite,  535 
General  bonds,  540 

iodgment,  455 
.iability  for  acts  done  vtrtnte  oUtii,  541 
Liability  on  bonds  of  particular  offieers,  544 
New  duties,  54*,  543 
Omissions  of  other  officers,  544 
Omissions  of  principal,  54s 
Pre-existing  duties,  543 
Special  bonds,  540 

Statutory  bonds  good  as  common-law  bonds. 
539 

Subsequently  Imposed  duties,  54a 
Bnbfltltation  of  new  bonds,  536 

Liability  of  surety  on  original  bond,  536 
Liability  of  sure^  on  sidatitnted  bood, 

536 

Voluntary  bonds,  530 

Bond  not  in  conformity  with  statute  539 
Bond  not  required  by  statute,  539 
Coercion  as  vitiating  bond,  539 
Statutory  provlrions.'  540 
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futol  6vUmm; 
BeUtlonihip  may  be  ihon  by  pMol,  434 

As  proving  extrinsic  ftnd  colUteiml  facts, 

435 

Competent  both  at  law  and  in  equi^.  435 
Onnpeteat  only  in  courta  of  eqnitjr,  435 
Knowledge  of  creditors,  436 
Puol  CTidence  to  sbow  anretysbip,  434, 
Parol  evidence  held  iacompetent;  434 
435 

Sealed  instrument,  43s 
Signing  as  principal,  436 
Futicalar  stetatory  reqilmMnti,  447 
Approval  of  official  bonds,  449 
Defective  statutory  bonds  enforceable,  448 
Generally,  447 

Number  and  residence  of  sureties,  448 
Provision  for  acknowledgment,  447 
Reoording  bonds,  447 

Statutory  bonds  enforced  as  common-law 

bonds,  448 
Time  of  giving  bond  prescribed,  449 
nurtnership,  437 
IndividMl  uii  paitntishlp  dsbts,  459 

Surety  for  an  individual,  459 

Surety  for  a  partner^ip,  459 
bdivUhial  and  partMnhip  demands,  460 

Surety  in  favor  of  an  individual.  460 

Surety  in  favor  of  a  partnership,  460 
Partner's  retirement  from  film,  433 
Part  payment,  soa 
Payment; 

Application  of  payment,  466,  490 
Otrntriimiion,  see  imfra,  Contubutioh  Bb- 

TWBBH  Suamss. 
Depreciated  paper,  480 
Discharge  of  surety,  489 
Extension  of  time  of  payment,  see  btfra. 

Extension  of  Timb  of  Payhjuit. 
Necessity  of  p^ment,  470 
Note  as  payment,  471 
Partial  payment,  473 
Payment  by  principal,  490 
Ferment  Iv  surety,  490 
Payment  by  third  person,  490 
Reimbursement  of  surety,  468 
Sufficiency  of  payment,  471 
Surety  most  have  paid  whole  or  part  of 

debt,  470 

Surety  not  sued  before  period  of  pajrment, 

455  ' 

Surety's  right  to  reimbunement,  468 

Time  of  pqrment,  47a 

What  conatitntes  p^ment,  471 
Penalty  of  bond,  453 
Partarmanos: 

Diacharge  of  surety,  489 
Pledge,  see  infra,  Mortoaob  OB  PuDGB  TO 

Secure  Another's  Debt. 
Mndfal  (see  infra.  Signing  as  Pkihcipa)  : 

Extent  of  principal's  liability,  see  infra, 
ExTBirr  OF  PaiHciFAi.'B  LiAaiuiy. 

Failun  of  principal  to  sign,  see  infra, 

SlONATUEE. 
Fraud  on  principal,  444 
Rights  and  remedies  as  between  principal 
and  creditor,  533 
Fxf yua  inUraadeaal  law : 
Liability  of  surety,  467 
Promotion,  458 

Publie  ogkers,  sec  ta/n^  Official  Bomds. 


S17RKTY8H1P,  confd. 
Public  policy',  443 
ttoMUona  sf  law  and  &at : 

iixtension  of  time  of  payment,  507 
Beading  inatrument : 

Surety  negligently  failing  to  read  instru- 
ment, 445 
Receivers,  476 

Recitals,  see  infra.  Estoppel. 
Recording  bonds,  447 

Recovery  by  surety  against  principal,  468,  469 
Batosal  to  sue  apon  request  of  sorsty,  5 1 2 
Bill  in  equity  after  exoneration  or  indem- 

nity,  512 
Discharge  of  surety,  51s 
General  rule,  512 
Insolvency  of  principal,  51J 
Stattttny  notlso  to  sae,  513 

Demand  must  be  clear  and  explicit,  514 
Diligence,  515 

Effect  of  failure  to  sue,  516 
General  rule,  513 
Nonresidence  of  debtor,  515 
Notice  before  right  of  action  accrues  Is 

ineffectual,  514 
Notice  must  conform  to  statute,  514 
Notice  to  be  in  writing,  514 
Removal  of  debtor,  515 
'  RequisitM  of  statutory  demand,  S13 
Sealed  obligation,  514 
Time,  515 

Waiver  of  written  notice,  514 
BelmbnisemeDt : 

Surety's  right  to,  468 
Relationship  may  be  shown  by  parol,  see 

infra,  Parol  Evidsncb. 
Bilaasa  of  prlno^ial  (see  infra,  Djbcharge  of 
Surety) : 
Contribution,  485 
Release  of  security  given  cosurety,  488 
Meaae  of  surety : 

Effect  of,  533 
Release  or  impairment  of  jccurity,  516 
Remedies  of  surety,  474 

Action  not  upon  original  obligation,  474 
Action  upon  implied  contract  for  money 

paid,  474 
Appointment  of  receiver,  476 
At  law,  474 
Cosureties,  478 
In  equity,  475 
Joint  principals,  479 
Joint  sureties,  478 
Preventing  removal  of  property,  477 
Recovery  from  principal's  estate,  476 
Set-off,  477 

Setting  aside  fraudulent  conveyance,  477 
Statutory  provisions,  475 
Subrogation,  477 
Summary  remedy,  477 
When  debt  paifl  in  land,  475 
When  surety  takes  collateral  security,  475 
Removal  of  debtor,  516 

Bents,  459 

Failure  to  distrain  for  rent,  510 
Liability  coextensive  with  right  of  occupa- 
tion by  lessee,  459 
Requiring  lessor  to  proceed  against  lessee; 
459 
Bosidanos: 

Nonresidence  of  debtor,  515 
Residence  of  sureties,  448 
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Retroactive  construction,  443' 

Revocation,  see  infra,  Tbruimation  of  Rzla- 

TIOHSUIP. 

Revocation  by  surety,  46a 

Blffhti  of  nrety  (see  infra,  Rbhidibs  of 

Surety),  460,  468 
Against  creditors  and  third  persons,  350 
Against  principal,  468 
At  dependant  npon  pa,jmant  bj  wmltft  470 

Necessity  of  payment,  470 

Note  as  payment,  471 

Partial  pqment,  47a 

Safficiency  of  payment,  471 

Surety  must  have  paid  whole  or  part 
of  debt,  470 

Time  of  payment,  472 

What  constitutes  payment,  471 
Assent  of  principal  creates  liability,  468 
As  to  collateral  security,  see  infra.  En- 
forcement OF  Contract  Against,  and 

SzcuRiTiES  Given  by  FuMaFAL. 
Creditor  of  principal,  468 
Defending  suits  against  priodpal,  465 
Demand,  469 

Enforcement  of  contract  against,  and  se- 
surities  given  by,  principal,  see  infra. 
Enforcement  of  Contract  Against, 
AND  Securities  Given  bv,  Principal. 

Extent  of  principal's  liability,  see  infra. 
Extent  of  Principal's  Liabiuty. 

Fall  dlMloton,  460 
After  contract,  46a 
Before  contract,  460 

Concealment  of  known  prior  default,  461 
Default  not  occasioned  by  fraud,  46a 
Employee  engaged  in  speculation,  46a 
Immediately  affeetiiig  liability  of  sure^r, 
461 

Insolvency  of  ■orety,  461 
Liable  to  one  not  connected  with  decep- 
tion, 461 

Materially  increasiog  obligation  of  sore^r, 
461 

Neglect  to  discover  defaults,  46a 
No  intent  to  conceal  or  culpable  negli- 
gence, 461 

Insolvency  of  principal,  47a 

Judgment  against  Rire^,  47a 

Notice,  469 

Recovery  from  estate  of  principal,  469 
Revocation  of  contract,  46a 
Right  of  action,  468 

Securities,  see  infra.  Enforcement  of  Con- 
tract Against,  and  Securities  Given 
BY,  Principal. 

Termination  of  contract,  46a 

When  principal  not  liable  for  dd>t,  470 

When  surety  may  not  recover,  469 

When  surety  not  liable  for  debi  469 

Where   principal   buys   property  of  the 
surety,  470 
BaUafaetioa,  491 

Check  or  bill  of  exchange,  491 

Conditional  payment,  49a 

Discharge  of  collateral,  49a 

Eflcct  of  satisfaction,  49a 

lU^I  satisfaction,  491 

Intention  of  parties  controlling,  491 

New  note,  491 

Notes  or  security  taken  in  satisfaction,  491 
Oblii^tion  paid,  49a 
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SnCETVSHIP,  cont'd. 
Seeoritias  (see  infra,  Satispactuw)  : 
Additional  security,  516 
Dealing  v/ilk  teeuriliet,  see  mfra,  Deaung 

WITH  SbCDRITIES. 
Enforcement  of  contract  against,  and  Me- 
enrities  given  by,  principal,  see  infru.  En- 

FORCEMBKT   OF   CONTRACT   AGAINST,  AXB 

Securities  Given  by.  Principal. 
Impairment  of  security,  516 
Indemnity  or  secnrity  given  cosurety,  see 

infra,  Inoeunity  or  Security  Given 

COSUBITV. 

Release  of  security,  516 
Substitution  of  security,  519 
Seenrity  for  anolher's  debt,  see  infra,  Mon- 
GAGE  OR   Pledge  to  Secure  Ahothbb's 
Debt. 

Sepanto  property  of  nttrrisd  womoa : 

Mortg^e  of  wife's  separate  estate,  434. 
Set-off,  recoupment,  and  counterclaim,  477 
Several  obligations,  see  infra,  Jtam  ah» 

Several  Obli<satiok8. 
Iigutan,438 

Conditions,  see  infra.  Conditions. 

Estoppel  by  signing  as  principal,  466 

TkUora  of  inlndpal  to  slga,  438 
Appeal  bond,  439 

Contract  binding  one  peraon  for  anotiwr's 

default,  438 
Illustrations,  439 

Sealed  and  unsealed  instmments,  440 
Surety  bound  though  principal  fails  to 
sign,  440 

Surety  not  bound  where  principal  faili 

to  sign,  439 
Where  principal  named  in  instrument, 

439 

Generally,  438 
Place  of  signature,  438 
Signature  as  waiver  of  defects,  43S 
Signature  of  agent,  440 
Signing  as  principal,  436 
Statute  of  frauds,  48a 

Statatory  bonds  (see  infra,  PABTicnuut  Stat^ 
utory  Requirsubnts)  : 
Defective  statutory  bonds  enforcedile  as 
common-law  bonds,  448 
Statutory  bonds  good  as  common-law  bmds, 
S39 

Statutory  requirements,  see  infra,  Pabticijub 

Statutory  REQUiRBlCEltTS. 
Sufficient  sureties,  365 
Anits  (see  infra.  Actions)  : 

Forbearance  to  sue,  see  infra.  Forbearahci 
to  Sue. 

Refusal  to  sue  upon  request  of  swety,  see 
infra.  Refusal  to  Sm  Upoh  Rbookst 
or  Surety. 

Snmmaiy  remedies,  477 

iara^  (see  infra,  Who  May  Become  Sdbb- 
TiEs)  : 

Defending  suits  against  principal,  465 
Estoppel  of  surety,  see  infra,  Estoppsl. 
Fraud  on  surety,  see  «n/ra,  Fkacd  or 
Surety. 

LiabiKHeM  of  surety,  see  htfra,  LuBZLims 

OP  Surety. 
Rights  of  surety,  see  infra.  Rights  or 
Surety. 
Surety  defined,  431 
Surety  equally  bound,  431 
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SURKTTSHIP,  eonfd, 
•u«ty  oompanlM: 

Cottstnied  as  iasunmce  policies,  453 
Contracts  of  snrety  companies,  453 
Courts  may  require  sarety  companies  to 

justify,  438 
Discharge  of  surety  on  fidelity  bond,  526 
Generally,  437 

Statutes  creating  authority  held  valid,  437 
Snrety  companies  may  be  accepted  as  aide 
surety,  437  , 

Taxation,  see  Taxation. 

Tender,  490 

Ttrminatioa  of  rsI&tlmuUp,  447 

Discharge  of  surety,  see  infra,  Dischabgb 
or  Surety. 

Effect  of  death  of  surety,  447 

On  default  of  principal,  447 

On  notice,  447 

Rights  of  surety,  46s 
Time  of  giving  bond  prescr^d  tj  lUtntc^ 

449 

Vtaiy  (see  infra,  Intuest),  354 
Extent  of  principal's  liatnUty,  481 
Illustrations,  454 

Payment  of  usury  as  consideratbo  for  ex^ 

tension  of  time,  504 
Principal  secretly  agreeing  to  usury, 

454 

Surety  a  borrower,  454 
Usury  vitiates  to  extent  vitiated  as  to 
principal,  454 
Wlu»  may  bseoms  snrtdM,  436 

Attorneys,  437 

Corporations,  see  infra,  CoBPOBAHOiia. 
Infants,  436 
Insane  persons,  436 
Married  women,  436 
Partners,  437 
WnrUng  smtraots : 

Alteration  in  or  deviation  from  contract* 
495 

sttrett  to  keep  thb  peaob,  545 
8ubfagk,  s4s 
sukface:  water,  545 
surfacing,  546 
surgeons,  546 

SITRGIERT,  54ti 
StTRNAHE,  546 

SGRPIiUS,  546 

Insurance,  S4<! 

Wills,  546 
SURPIiUSAGF,  547 

svrpijUS  money,  547 
surprise,  348 

Accident,  550 
Nature  of  subject,  548 
Practice,  549 

Rescission,  cancellation,  and  reformatloii,  549 
Specific  performance,  549 
Buprlse  In  sqolty,  548 

Nature  of  subject,  548 
Relations  of  subject,  548 

Relief  against  forfeitures,  549 
Rescission,  549 
Specific  performance,  549 
Undue  persuasion  or  influence,  549 


SURREBUTTER.  550 
SURREJOINDER,  S50 
SURRENDER,  550 
SURRENDER  BY  BAIL,  551 
SURRENDER  OF  CRIMINAIj,  551 
SUBROGATE,  55' 

SURROGATE  AND  PROBATE  COURTS, 

Certiorari,  554 
Definition,  553 
B^dty  JniitdisttOB,  553 

Certiorari,  554 

Equity  principles  and  practice  followed, 
554 

Extent  of  equitable  powers,  553 
Habeas  corpus,  554 
Injunctions,  554 
Not  courts  of  equi^,  553 
Specific  performance,  554 
Without  equit!U>le  powers,  553 
Habeas  corpus,  554 
Iiuunctions,  554 
^liieclfie  performance,  554 

SURROUNDING  THE  0A8B,  554 

SURVEY,  554 
Fire  insurance,  554 
Marine  insurance,  554 

SURVEYED,  554 

SURVEYOR,  sss 

SURTITAIi  OF  ACTIONS,  555 

SURVIVE  —  SURVIVING  —  SURVIVOR. 

555. 

Child  of  sorrivor,  557 
Living  after,  556 
Others,  557 

Termination  of  previous  estate  or  time  of 

distribution,  556 
To  what  time  words  refer,  556 
Witnesses,  556 

SURVIVING  PARTNER,  558 

SURVIVORSHIP,  558 

SURVIVORSHIP    IN    COBCMON  DIS- 
ASTER, 558 

SUSPECT,  558 

SUSF^END,  558 

SUSPENSION,  558 

SUSPENSION  OF  POWER  OF  AlilENA- 

rraoN,  559 

SUSPENSIVE  GONDITIOK,  559 
SUSPICION,  559 
SUSTAIN,  560 
SUSTENANCE,  560 
S.  W.,  s6o 

SWAMP  IjANDS,  560 

SWAP,  560 
SWEAR,  560 

SWEARING  THE  PEACJE,  560 
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swe:at,  561 

sweating  ststbm*  561 
sweepstakes,  561 
sweettmkat,  561 

SWIET,  561 

SWINDIiE,  s6i 

BWINDI^ER,  s6i 

SWINDLING,  s6i 

SWIPE.  562 

SWISS  MU8I1INS,  56J 

SWITCH.  563 

SWORN,  560,  562 

SYMBOIjICAIi  DEUVEBT,  s6« 

STNAIjIiAGMATIC  OONTRACTr,  56J 

SYNDIC,  563 

SYNDICATE,  563 

SYNOlTYBfOUS.  563 

SYNOPSIS,  563 

SYRITP,  563 

SYSTEM,  563 

TACKING,  S63 

TAKE,  563 

TAKE  CARE,  565 

TAKE  CHARGE,  565 

TAKE  EFFECT,  56s 

TAKE  HIS  OWN  LIFE,  ifis 

-fAKEN  AS  TRITE,  s6S 

TAKEN  IN  ADm/HERY,  565 

TAKERS,  S66 

TAKE  UP,  566 

TAKING,  563 

TAKING  SABCPLES,  566 

TALC,  566 

TALES,  566 

TALESBIAN,  566 

TALLAGE,  566 

TANGIBLE,  $66 

TANNING,  566 

TARE,  566 

TARIFF,  566 

TAVERN,  566 

TAXATION  (see  Succession  Taxis;  Tax 

Titles;  Taxation  (Cokpokatb),  567 
Abbreriatloiu,  685,  694.  752 

Notice  of  tax  sale,  825 
Abstract  books,  637 
AflMonU  of  ooUeetor,  800 

All  money  collected,  800 

Bill  for  an  accounting,  8o> 

Bond.  800 

Dt  facto  coUcGter,  801 
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TAXATION,  confd. 
Aflooonti  of  ooUoetor,  eon^4. 
Effect  of  statement,  804 
Estoppel,  801 
Extent  of  liability,  800 
Illegal  tax,  800 
Interest  imposed,  802 
Insular  assetsment,  8oz 
Medium  of  payment  803 
Mode  of  accounting,  &02 
Mode  of  payment,  800 
Penalties  imposed,  8oa 
Receipts,  803 

Statement  of  the  account.  803 

Taxes  collected  without  warrant  801 

Taxpayer  not  bound  to  p^,  801 

Time  of  accotmtiiig,  802 

Time  of  settlement,  802 

Unconstitutional  tax,  800 
Aotioiu  (see  infra,  Coupulsoky  CoLUcnw; 

Recovery  and  RsruirDiifo  or  T*xn) : 
Action  of  debt.  581 

Gvil  actions  against  defonltioff  collector, 
810 

A^oumment: 

Boards  of  equalization  and  review.  715,  716 
Tax  sales,  see  infra.  Tax  Saus. 

Ad  valorem  asstssment,  see  infm,  Asnss- 

HEHTS. 

Ad  valorem  taxes,  583 
Afldavlti: 

Affidavits  of  service  and  publication,  864 
RtdtmpHoH,  see  infra,  Rkdbkption  rmu. 
Tax  Sales. 
Agnoy: 

Distress  or  summary  seizure  and  sale^  793 

Naming  the  taxpayer.  680 

Payment  by  agent,  747 

Property  in  hands  of  agent,  656 

Redemption  from  tax  sales.  853 
Agricnltmnl  lands,  see  infra.  Rural  Lakds. 
Aliens,  633 
AmsndflMBt: 

Authentication,  696 

Complaint  to  boards  of  equalization  or  re- 
view, 716 

Delinquent  list,  775 
ABumat  (see  infra,  Restsictions  om  Ran) : 

Detennination  of  amount,  583 
Amusements  (see  infra,  CnBBUTion  An 

ENTXRTAtHUBirra).  583 
Animals,  653 
Annexed  territoiy,  897 
Annuituta: 

Naming  the  taxpayer,  678 
Annuity,  638 
ApBMl  aad  lerlMT, 

Authentication  after  review  of  asaesament, 
696 

Boards  of  equalisation  and  review,  see 
infra,  Boakds  or  Equauzatioit  aks  Ri- 

VIEW. 

Burden  of  proof,  728 

Oollsteral  atU<^  735 

AsBcsaments  made  judicially,  735 
Irregularities  not  fatal,  726 
Securily  from  ooUateral  attack,  735 
Void  assessments,  736 

Correctioo  of  clerical  erroiB,  700 

Oottita,  718 

Accidental  omission  of  property,  yn 
Appraisal  by  coorta  denied,  730 
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TAXATION,  confd. 
Appflal  mod  rerlsw,  etmfd, 
Goutli  cont'd. 

Ap|»«iaal  by  court  on  appeal,  730 
Asseitments  not  necessari^  ^pealaUe 

adjudications,  718 
Awessoi's  district,  733 
CoUectioii  of  taxes  not  delajed  by  ap- 

pMl.  719 
Conclusiveness  of  assesament,  720 
Constitutional  questions  reviewi^e,  73a 
Equality  and  unifonnity  required,  703 
Equitable  rtlief,  see  imfra,  Equitabu 

Rbliet. 
Erroneous  assessment,  7J1 
Excessivenets  of  asMtsment,  730,  73 1> 

7afl 
FHud,  733 
General  mle,  718 

General  undervaluation  not  fttTldam  en  tally 

illegal,  723 
Itl^al  items,  730 
Irregularities,  721 

Judgment  of  courts  not  to  be  nbstitiited 

for  tbat  of  assessors^  laa 
Judicial  notice  of  general  undervaluation, 

733 

Jurisdictional  questions  open  to  the  court, 
733 

Jurisdiction  of  person  aasesscd,  733 

Mandamus,  725  ■ 

No  inherent  rigbt  of  appeal,  718 

Oailsslea  of  pgoparty,  731 
Clerical  inaccuraclet,  731 

Partial  exemption,  723 

Power  to  increase  assessments,  730 

Reduction  of  excessive  assessment,  730 

Reduction  to  correspond  to  general  un- 
dervaluation, 730 

Review  upon  merita  under  statutory  pro- 
visions, 719 

Rig^t  of  aiq>ed,  718,  719 

Separation  f>f  legal  and  illegal  items, 
730 

Statutory  provisions,  719 

Time  for  appeal  limited,  719 

Undervaluation,  722 

Whetber  property  assessable,  723 

Whole  assessment  illegal  when  legal  and 

illegal  portions  not  separable,  720 
Who  may  q>peal,  719 
Wrong  (Uatrict,  723 
Bgmtable  nlief,  see  ^fra,  Eouitable  tOr 

UBF. 

Suloslveneia  of  statutory  ismsdlM,  726 

Assessments  erroneous  but  not  void,  726 
Equitable  relief,  see  infra,  Equitablr 
PiTrifr 

Excusing   failure   to   pursue  statutory 

remedy,  738 
Jurisdictional  defects,  737 
Relief  on  equitable  grounds  in  Stattrtory 
tribunals,  738 
Judicial  tribunal,  ytS 
Uandamufl,  725 
Presumption,  728 
Application,  see  infra,  Boabbs  of  Equauxat 

noK  AND  Rkvibw. 
Appropriation,  see  infra,  DiSTRiBDTloir  and 

ApnopBiATioii  or  Avail*  of  Taxatiov. 
ArbitrotoTM,  see  infra,  Boabds  of  EgOAUZA- 

Tnm  AMD  RXVIBW. 


TAXATION,  confd. 
Amat  and  liBproreiBMit,  794 

Abolition  of  imprisonment  for  debt,  794 
Arrest  after  return  day,  795 
Collector,  808 
Constitutionality,  794 
Exhaustion  of  personalty,  794 
Express  authority  required,  794 
Form  of  warrant,  794 
Judicial  commitment,  794 
Poll  tax,  794 

Return  of  nulla  bona  as  evidence,  794 
Time  of  tender,  795 

Warrant  of  arrest  treated  as  civil  process 
795 

Warrant  strictly  construed,  794 
Assessment  roll,  see  infra,  Roix. 
AaMmunts  (see  infra.  Levy),  658 

Appeal  and  review,  see  infra,  Appeal  and 
Review. 

Assessment  of  escaped  property,  see  infra. 

Reassessments. 
Authentication,  see  infra,  Authemticatiok. 
Authority  of  legislature  to  provide  method 

of  assessing  property,  667 
Burden  of  proof,  728 

Boards  of  equatisation  and  review,  see 
infra,  Boakds  of  Equalization  and  Re- 
view. 

By  whom  assessment  made,  662 
Compensation    of    assessing    officers,  see 

infra,    Cohpensatiok    of  Assessing 

Ofticebs. 

Completion  of  returns  of  assessment,  see 
infra,  Couplbtioh  of  Rbtubns  or  As- 
sessment. 

Compliance  with  statutes,  667 

Courts,  666 

Courts,  see  infra.  Appeal  and  Review. 
Deflnltloii,  65  S 

As  equivalent  of  words  "  tax  "  and  "  tax- 
ation." 658 

Assessors,  663 

General    and    extended  significationB. 

659 

General  meanings,  658 
In  apportioning  tax,  659 
Listing  and  valuation  of  taxable  prop- 
erty, 659 

Synonymous  with  the  word  levy,  659 
Technical  meanings,  659 

Balegatton  of  pover,  66$ 
Action  by  boards,  665 
General  rule.  665 
Reference  to  committees,  668 

Description  of  property,  see  infn.  De- 
scription of  Property, 

Equalisation,  see  infra.  Boakds  of  EguAU- 

ZATIOH  AND  REVIEW. 

Rqmtdble  relief,  see  infra.  Equitable  Re- 
lief. 

Escaped  property,   see  infra,  Rbassbsb- 

UENTS. 

Examination  of  vritnesses,  672 
Formal  errors  and  irregularities,  668 
Hearing,  see  infra.  Notice  and  Oppob- 

tunity  to  Be  Heabd. 
Judicial  tribanal,  666 

Courts  of  inferior  jurisdiction,  667 

Generally,  666 

Original  assessments,  666 

Reviaion  of  valuations  on  appeal,  666 
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TAXATION,  eonfd. 
AllBIWMiiti,  cont'd. 

L^slativc  authori^  to  proride  method  for 

assessing  property,  667 
LtgUIatlre  bodies,  f>62 

Arbitrary  assessment  of  property  stat- 
ute or  ordinance,  663 

Assessment    an   executive   or  judicial 
function,  663 

Instances  of  valid  legislative  weMiBcnt, 
663 

Province  of  legislature,  663 
Levy,  659 

Liability  of  assessing  officers,  see  infru. 
Liability  of  Assessing  Oppiceks. 

Mandatory  and  directory  statutes,  667 

Municipal  assessments,  667 

Municipal  taxation,  see  infra,  Mumciru 
Taxation. 

Name  of  taxpayer,  see  infra  Nahiho  thb 

Taxpayer. 
V*e«iiit7  for  uwMmmt,  660 

Ad  valorem  tax,  660 

General  rule,  660 

Indispensable,  660 
Notice  and  opportunity  to  be  heard,  see 

infra.  Notice  and  Orromnfiry  to  Be 

Hbaid. 
Officers  in  general,  667 
Omitted  property,   see   infra,  Rxasum- 

HXHTS. 

Opportunity  to  bi  heard,  see  infra,  Nontai 

AND  Opportunity  to  Be  Heard. 
Presumption,  728 
Presumptions  in  favor  of,  683 
Production  of  books  and  papers,  67a 
Property   unlisted,   see  infm,  Rbamsss- 

HBNTS. 

PaUlo  ofltean  and  botidi,  663 

Agencies  for  making  assessment,  664 
Assessor  defined,  663 
Collector,  see  infra,  CoLLXCTOS. 
De  facto  officers,  664 
De  jure  officers,  664 
Delegation  of  power,  £65 
Due  process  of  law,  664 
Equally,  £64 

Local  assessing  officers,  '663 
Office  of  assessor  a  consHtutioiial  on^ 
663 

Pecuniary  interest  as  a  disqualificatioil, 
665 

Province  of  legislature,  663 

Uniformity,  664 
Reassessments,  see  infra,  Rxassessubiits. 
Requisites  of  a  tax,  658 
Returns,  see  infra,  Onevumoti  or  Rb- 

TUKITB  or  ASSBSSHBHT. 

Returns  by  taxpayers,  see  infra,  Rbtumi* 

BY  Taxpayer. 
Review,  see  infra.  Appeal  and  Rbview; 

Boards  op  Equalization  and  Revisw. 
Roll,  see  infra.  Roll. 
School  districts  and  school  taxes,  907 
Scope  of  treatment.  658 
Tax  lieo,  737 
The  roll,  see  infra,  Ron. 
nma  of  aMNHHBt,  661 

Conveyances  pending  assessment,  662 

Power  of  legislature,  661 

Relation  of  assessment  to  day  certain, 
«6a 
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cont'd. 

Tim*  of  isiimmit,  cont'd. 

Statutory  direction,  661 

When  assessments  made,  661 
Valuation  of  property,  see  infra,  Valoa* 

tion  or  Pbopbixy. 
AMlffUHnt: 

Taxes  not  aiaignaMe.  580 
Arthwrthattoa,  695 

Amendment  of  authentication,  696 
Authentication  after  boards  of  aMessois, 

696 

Authentication  after  review  of  asaesanent, 

696 

Curative  acts,  697 

Directory  statutes,  696 

Equitable  relief,  697 

Mandatory  statutes,  695 

Material  omissions  and  vintloas,  696 

Omissions,  696 

Parol  evidence,  696 

Presumption,  697 

Substantial  compliance  with  statutes,  696 
Time  of  making  authenticatloii,  £96 
Bank  notes,  (44 

laaks  aad  baaUaf  (see  infru,  DBPoura)  t 

Collection,  781 
KlbaadMtM: 

Payment,  751 
Boards,  see  i«/fa,'A8SB8SHBiiTS. 
Bwrda  a<  •qaaMMtlw  aad  mlav,  709 

Action  must  be  reasonable,  716 

Adjournment,  715 
Affidavit,  716 

Amendment  of  complaint,  716 
Appellate  jarisdictiqn,  713 
Application,  711 
Application  to  assessora,  710 
Aihitraton,  711 

Assessments  final  nolesa  l^tally  changed  on 

review,  713 
Board  must  sit  specially,  714 
Broad  construction  of  equaliaation  statutes, 

714 

Burden  of  proof,  716 
Complaint,  necesrity,  71s 
Constitution  of  lo<al  boards,  709 
Construction  of  equalization  statutes,  713, 
714 

Definitions  of  equalize  and  equalization, 

714 

DeteriDination,  711 

Directory  or  mandatory  statutes,  714 

Duties.  711 

Entry  of  determination  on  roll,  718 
Equalization,  713 
Estoppel  of  taxpayer,  711 
Evidence,  716 

Evidence  as  to  value  of  nmilar  propeily, 
716 

Evidence,  conclusiveness,  716 
Evidence,  rule  of,  711 
Examination  of  taxpayer,  711 
Form  and  contents  of  application,  711 
Fonctlon  of  boards,  710 
Hearing,  711.  716 

Hearing  of  evidence  not  c4>IIgatoi7,  716 
Inferior  tribunal,  711 

Interested  party  m^  make  coniplamt,  715 
Jury  trial,  715 
Letters,  716 
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TAXATION,  eonl^d. 
Bwda  «t  dtBaUsatioB  Midmiaw,  eot^i. 
Mandatory  provisions,  714 
Necessity  of  complaint,  715 
Notice  of  meeting,  704 
Notice  of  meetings  of  boards  of  eqaalJza<- 

tion  and  review,  708 
Original  jurisdiction,  713 
Powers,  711 

Presumption  as  to  r^ulartty  and  validitjr 

of  acts,  712 
Procedure,  715 
Proceedings  of  board,  714 
Baoord  of  proosedlngi,  716 

Changes    in    valuation    must  appear, 
717 

Conclusiveness  of  record,  717 
Correction  of  errors,  717 
Evidence  need  not  be  stated,  717 
Jurisdictional  facts  must  appear,  717 
Mandatory  statutes,  718 
Mere  irregularities  immaterial,  718 
Necessity,  716 

Requirement  as  to  attaching  certificate 
to  roll  mandatory,  718 

Reqoirement  as  to  signing  record  manda- 
tory, 718 

Statutes  mandatory,  718 

Varying  record  by  proof  aliunde,  717 
Referees,  711 

Restricted    construction    of  equalization 

statutes,  713 
Revision  and  correcting  of  roll,  698 
State  officers  ex  officio  members,  710 
Statutes  mandatory  as  to  time  and  place 

of  meeting,  714 
Statutory  provisions,  709 
Statutory  tribunal,  711 
Taxpayer  refusing  to  submit  to  examiiui- 

tion,  711 
Time  and  place  of  meeting,  714 
Waiver  of  irregularities  in  form  or  sub- 
stance, 711 

Waiver  of  irregularity  as  to  time  and  place 

of  meetiiig,  71s 
Who  may  make  complaint,  715 
Boad: 

•      Collector,  see  iitfra.  Collector. 

Liability  of  sureties  on  bond  of  eolUeUtf, 
see  infra,  StiXETYSHiP. 

State  and  municipal  bonds,  639 

Tax  sales,  840-841 
Bounties,  see  infra,  Pensions  and  Bounties. 
Bridget,  641 

Municipal  corporations,  895 
BttUdlnn,  641 

Building  on  exempt  land,  641 

Buildings  as  fixtures,  641 

Different  stories  in  the  same  house,  641 

Pipes  and  mains  for  water  and  gas,  641 

Structures  severed  from  soil,  641 

Taxable  as  real  property,  641 
Budni  of  proof ! 

Action  against  defaulting  colleetM*,  811 

Boards  of  eqtialization  (md  review,  716 

Notice  of  sale,  839 

Party  attacking  assessment,  7a8 
BnsInaM  (see  infra,  Occupatioit,  Bitsihxu, 
AND  Privilege  Taxes)  : 

Property  employed  in  bn^neH,  65s 
Capitation  taxes,  583 
Ctttle,  6$t 


TAXATION,  conU. 
CaUbratians  and  ammw—ti ; 

Public  purpoMi,  627,  6a8 
CertHieate,  see  infra.  Tax  Saus. 
Certificate  of  teden^tion,  865 
CharitlM; 

Public  porposes,  fia6,  638 
Ghaek; 

Pajrment,  751 
Choaes  in  action  (see  infra.  Debts;  Situs): 

Municipal  taxation,  896 

Valuation,  691 
Citizenship   (see  infra.  Equal  Peivilbces, 

lUUUNlTIES,  ANmPROTKCTIOHOr  Law),  633 

Qoud  on  title,  734 
Collateral  attaisk,  735 

Assessments  made  judicially,  725 

Irregolarities  not  fatal,  736 

Seciuity  from  collateral  attack,  735 

Void  assessments,  736 
OoIlsetioB  (see  infra,  Collbctok),  764 

Accounts  of  collector,  see  infra.  Accounts 
or  Collector. 

Arrest,  see  infra.  Arrest  and  Zhprisoit- 

UENT. 

Collecting  taxes,  769 
Oolkotton  wltkont  jMaiw,  781 

Private  person  as  colle^r,  78s 
Property  in  legal  custocbr,  78s 

Collector,  see  infra,  Collectob. 

Gdloeter's  nnoral  warrant,  770 

Formal  defects,  77a 

General  warrant  as  authority  for  col- 
lecting, 770 
Jurisdiction  of  assessing  board,  77s 
Nature.  771 
Neceasi^,  770 

Presumption  of  due  signature,  771 
Requisites  of  warrant,  771 
Botiin,  773 

Authority  to  collect  after  time  for  re- 
turn, 773 

Continuation  of  power  to  collect,  773 
Dilatory  return,  773 
Evidence  in  behalf  of  collector,  773 
Extension  of  time  for  return,  773 
Failure  to  make  return,  77s 
Premature  return,  773 
Prima  facie  evidence,  773 
Validt^  of  tax  and  tax  Uea,  773 
Sales  void,  770 
Tax  bills,  772 
Tax  list  with  warrant,  770 
Warrant  operating  as  execution,  771 
Comptnsation  of  coJieetors,  see  infra.  Com- 
pensation or  COLLBCTOBS. 
Compulsory  collection,  see  infra,  Cohpdl- 

SORY  Collection. 
Constitutional  restrictions,  765 
Custodia  tegis,  76a 

Delinquent  list,  see   infra,  DBUXQTntira 
List. 

Discretion  of  legislature,  765 

XHtlrgts  or  summary  seizure  and  sale,  see 

infra.  Distress  or  Sumhary  Seizors 

and  Sale. 

Duty  to  collect,  see  infra.  Liability  of  Col- 
lector. 

Equity  has  no  jurisdiction  to  restrain  the 

collection  of  a  personal  tax,  765 
Imprisonment,  see  infra,  Airbst  and  Im- 

rRISONmMT. 
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TAXATION,  con^d. 
CoUaotloii,  cont'd. 

Legislative  control,  765 

Liability  of  collector,  see  infra,  LlABlUTY 

OF  Collector. 
Liability  of  sureties  on  bond  of  colUetOr, 

see  infra,  SunETvaHiP. 
Keau  of  Indaaing  payment,  777 

Abatement  alwwed,  777 

Constitutionality  of  penattiea,  779 

Construction  of  statutes  imponng  penal- 
ties, 780 

Imposition  of  interest,  777 

Injunction  against  penaltieB,  779 

Penalties,  778 

Penalty  as  part  of  tax,  778 

Penalty  in  form  of  iMerMt,  778 

Restriction  of  rights,  780 

Ri^t  to  sue,  780 

Right  to  vote,  780 
Mnnicipal  taxation,  see  infra,  Municifal 

Taxation. 
Power  to  collect,  764 
BMMllei  i^iJBft  de&nltiaB  aoUaeton,  S08 

Summary  rtnudy,  see  infra,  Sdmhaiy 
Rbhedv. 
BamadT  by  dvU  aettoa,  810 

Burden  of  proof,  81 1 

General  rule,  810 

Necessity  of  demand,  81 1 

No  jurisdiction  of  equity,  811 

Who  entitled  to  sue,  811 

Tazliat,769 

Function  of  tax  roll,  770 
Reqniaites,  770 

Separate  lists,  770 

Tax  roll  as  authority  for  collectii%,  770 

Tax  roll  operates  as  judgment,  770 
OdUaotor  (see  infra.  Collection),  765 

Accounts,  see  infra.  Accounts  of  Col- 

,  lsctor. 
Appointment,  765 
Bailee,  799 
Bmd,  767 

Amount  of  bond,  767 

Approval  of  bond,  767 

Bond  not  condition  precedent,  J67 

Common-law  bond,  768 

Consideration,  768 

De  facto  collector,  759 

Form  of  bond,  767 

Irregularities,  768 

LiabUity  of  tvretiet  on  bond  of  eoUtetor, 

see  infra,  Sukbtyshif. 
Lien  on  collector's  bond,  808 
Necessity  of  bopd,  757 
Omission  of  coUector^a  name,  768 
Separate  bond,  768 
Single  bond,  766 
Time  of  giving  bond,  767 
CoUtetor's  gan^ral  warrant,  see  infra.  Col- 
lection. 

Compensation  of  eoleetors,  see  infra.  Com- 
pensation OF  COLLECTOaS. 

Constable,  765 

Jh  faoto  ooUaetor,  766,  768 
Liability  of  bondsmen,  769 
Presumption  of  due  appointment,  769 
Validity  of  acts,  768 

Delegation  invalid,  766 

Duty  to  collect,  see  infrat  LtABiLmr  of 
Collector. 


TAXATION,  cont'd. 
CoUeatar  cont'd. 

Duty  to  pay  over,  800 
Insurer,  799 

Invalid  appointment,  766 
Jurisdiction,  769 

LiabUity  of  collector,  see  infrt,  LuiiUTT 

OF  Collector. 
Liability  of  sureties  on  bond  of  coUtctor. 
see  infra,  SuaaTYSHiP. 

Municipal  taxation,  904 
Oath,  767 

Officer  acting  as  collector,  765 

Offices  distinct,  765 

Person  designated  aa  collector,  766 

Private  person  as  collector,  781 

Qualification,  766,  767 

Btmadies  agaiast  daftmltfaig  adlatte,  808 

Summary  remedy,  see  mfra,  SmcMAxr 
Reusdy. 
Bamedy  by  olTil  action,  810 

Burden  of  proof,  811 

General  rule,  810 

Necessity  of  demand,  811 

No  jurisdiction  in  equity,  811 

Who  entitled  to  sue,  81 1 
ll>fii¥i>oplny  of  fluids,  799 

Collector  not  a  common-law  bailee,  799 

Collector  treated  as  dditor,  799 

Duty  to  pay  over,  800 

Fire,  799 

General  rule,  799 

Insurer,  799 

Liable  on  contract  and  by  pobUe  foVxj, 

799 

Relaxation  of  the  strict  liaUlity  of  ed- 

lectors,  799 
Robbery,  799 
Theft,  799 
Selection,  765 
Settlement,  see  infra,  Acoovirrs  of  Cob- 

LECTOa. 

Sheriff,  765 
tana,  769 

Generally,  769 

Taxes  accruing  during  term,  769 
Unfinished  collection,  769 
Territorial  jurisdiction,  769 
Treasurer,  765 
Trustee,  765 
Commissions,  see  infra,  Coufeksation  or 

Collectors. 
Compensation  of  assessing  officers,  703 
Oompansation  of  eollartors,  8ia 

Commissions  collectiUe  with  the  tax,  815 
Commissions  on  gross  of  money  collected, 
814 

Compensation  dependent  on  making  money, 

813 

Compensation  dependent  on  statute,  8ia 
Coustruction  of  statutes,  8ia 
Defaulters  entitled  to  no  compensatioo, 
813 

Delegation  of  right  to  fix  compensatiOB,  8ia 
Each  tax  to  bear  its  own  expense,  814 
'  Excessive  retention,  814 

Ex  officio  collectors,  813 
Expenses  incurred  in  collecting,  81} 
Failure  to  malce  money,  813 
General  rules,  8ia 
Illustrations,  813,  813 
Iiiade<tuate  compensation,  813 
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TAXATION,  cont'd.  > 
Goaq^nntleii  of  eoUeoton,  cont'd. 
Making  mon^.  813 
Uod«  of  payment,  814 
No  commission  on  abatement  for  pronqtt 

payment,  813 
Retaining  commissions,  814  ' 
Right  of  retention  statutoiy,  814 
Salaries,  813 
Services,  813 
Set-off,  813 

Sereral  tracts  sold  for  taxes  assesied 

against  one  individual,  815 
Sutnte.  813 

Tax  appropriated  to  special  purposes,  814 
Complaint : 

Boards  of  equalization  and  review,  71S 
OompUtloa  9II  ntnras  of  Msiisment,  694 

Auttuntication,  see  infra,  Authbnticattok. 

Correction  of  rolli  697 

Extension  of  time  by  county  board,  694 

Presumption  of  due  return,  694 

Purpose  of  requiring  return,  694 

Revision  of  roll,  697 
Gompulsuy   oolleoUon   (see  infra.  Distress 
OR  SuuMARV  Seizure  and  Sale),  782 

Action  of  debt,  784 

Action  where  nq  remedy  provided,  783 
Arr»*l,  tee  infra,  Akkkst  ahd  Iupbibok- 

HKHT. 

Bill  in  cqui^,  783 

Change  of  remedy  not  retroactive  and  does 
not  affect  pending  proceedings,  78a 

Constitutionality    of    summary  statutory 
remedies,  785 

Oonatmotf  on  of  statatM  wihMriibtg  muMty 
prooeedlngs,  786 
Derogation  of  common  law,  787 
False  recitals,  788 
Municipal  ordinances,  787 
Reasonable  construction,  786 
Record  must  show  compliance,  78S 
Stiict  conformity  with  statnto^  provi- 
sions, 787 

Debts,  783,  7S5 

Dne  process  of  law,  786 

General  rule,  78a 

Imprisonment,  see  infra,  AutBST  Ain»  Iic- 

PRSONHENT. 

L^slative  regulation  of  remedy,  782 
Lien  for  taxes  enforceable  in  equity,  783 
Limitation  of  actions,  788 
Notice  and  chance  to  be  heard,  786 
Repeal  of  taxes  not  retroactive,  783 
Right  to  redress,  7S6 
Statutory  remedy  exclusive,  7S3 
Statutory  remedy  not  exclusive,  784 
Taxes  as  debts,  785 
Taxes  not  debts,  783 

Confirmation  of  saU,  see  infra.  Tax  Sales. 

Convict  of  laws,  see  istfra,  Pkivatb  Iktxrka- 
TioNAL  Law. 

Ooagren: 

Consent  of  Congress  to  levy  all  duties  00 
imports  and  exports,  589 
Consolidation  of  two  or  more  municipalities, 
898 

Constables,  see  infra,  Coij-ector. 
OonstitntioiisJi  law   {see  infra,  Iupairubnt 
OP  Obligaton  of  Contracfs)  : 

Agricultural  lands,  900 

Aiq>cal  and  review,  7U 


TAXATION,  cont'd. 
Oonrtitntioiud  law,  cont'd. 
Arrest,  794 

Constitutional  question  reviewable,  7aj 
Gouta,  722 

Clear  conflict  with  constitution,  616 
L«gislature     exceeding  constitutional 

limits  of  power,  616 
Violation  of  spirit  of  constitution,  616 
Direct  taxes,  583 
Eminent  domain,  585 

Forfeiture   for   noncompliance   with  tax 

laws,  847 
Highways,  911,  914 
Imprisonment,  794 
Income  taxes,  646 
Levy  districts  and  taxes,  919 
Liability  of  assessing  officer,  703 
Liability  of  collector  where  tax  is  uncon- 
stitutional, 800 
Municipal  taxation,  870 
OfBce  of  assessor  a  constitutional  one,  663 
Penalties  for  ddinqueney,  779 
Public  purposes,  6as 

Public  purposes,  see  infra.  Public  Pub- 

POSBE. 

Recovery  where  tax  was  tmconstitutional, 

758 

Requirement  of  compensation  for  taking  of 
property  not  a  limitation  of  taxing  power, 

585 

Rural  lands,  900 

School  districts  and  school  taxes,  905,  906 
Statute  must  comply  with  organic  law,  733 
Submission  to  popular  vote,  887  et  seq. 
Summary  remedy  against  collector,  809. 
SoBUunr  atatntoqr  nmadlss,  785 

Arbitrary  and  unreasonable  provisions, 
786 

Due  process  of  law,  786 
General  rule,  785 

Necessity  for  prompt  pasrment,  785 
Notice  and  chance  to  be  heard,  786 
Rigbt  to  redress,  786 
Tax  sales: 

Amount  for  which  tax  sale  to  be  made, 
838 

Orattitntlonal  mtriotloiii,  586 

Collection,  765 

Constitutional  provisiona  merely  restrictive^ 
584 

Direct  taxation,  587 

Double  taxation,  see  infra.  Double  Taxa- 
tion. 

Dne  process  of  law.vtt  infra.  Due  Process 
OP  Law. 

Enactment  of  tax  laws  in  general,  586 
Equality     and     uniformity,     see  infra, 

EQUALITY   AND  UNIFORMITY. 

Equal  privileges,  immunities,  and  protection 

of  law,  590 
Exports,  586,  587 

Exports  and  imports,  see  infra.  Exports 

AND  lUPORTS. 

Fourteenth  amendment,  see  infra.  Equal 

PkIVILEOES,    lUKUNITlBS,    AND  PKOTEC- 

TioN  OF  Law. 
Impairment  of  obligation  of  contracts,  see 
infra.    Impairment    of   Obligation  of 
Contracts. 
Limited  by  constitutional  provisions,  584 
Municipal  taxation,  621,  873 
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TAXATION,  eonfd. 
Ooostitiitlonid  TMbri«tioni,  cont'd. 

Power  unlimited  unless  limited  by  constitu- 
tional provisions,  583 

Rates,  see  infra,  Restmctions  on  Rate. 

Regulation  of  commerce,  590 

Restrictions  in  Constitutioa  of  United 
SutN,  587 

Restrictions  in  state  constitutions,  594 

Restrictions  of  federal  power,  586 

Rgstriction*  on  rat*,  see  mfra,  Rbbtrzc- 
TiONs  ON  Rats. 

State,  587 

State  power  unrestricted  excq>t  by  Federal 
Constitution,  583 

Taxation  by  state,  587 

Taxation  bjr  United  States,  5B6 

Taxation  by  valuation,  see  infra,  Taxatxok 
BY  Valuation. 

United  States.  586 

United  States  Constitution,  587 

Valuation,  see  infra.  Taxation  wt  Valua- 
tion. 

Construction,  see  infra,  iMTSSPBiTATioif  Am 

Construction. 
OODtrMtl  (see  infra,  Impaikheht  op  Oblioa- 

TIOM  OF  COHTRACra)  : 

Authority  to  contract,  703 
Contractual  liabiliQr  for  taxes,  68a 
CopyrighU,  640 
Ooniorated : 

Street  railwajrs,  5a,  S3 
Corporatloni  (see  Taxation  (CoiMun) : 

Delegation  of  power,  619 

Municipal  taxation,  896 
Goutl  (see  infra.  Appeal  and  RxvibW)  : 

Appeal  and  review,  sec  infra,  Apfial  axs 
Review. 

Assessment,  666 

Courts  cannot  interfere  with  legislature 

acting  within  constitutional  limit,  615 
Vuotioiis  of  legislature  and  jndlgluy : 

Public  purposes,  637,  631 
Inaction  of  legislature  no  ground  for  jwfi- 

cial  interference;  616 
Judicial  functions  respecting  taxatton,  6is 
L^slature  exceeding  eonstitatiotul  Unuta. 

616 

Creditor,  see  infra,  Debts. 

Credits,    see   infra.   Chose*    ik  Action; 

Debts;  Situb. 
Orimlnal  law : 

Liability  of  assessiiv  officer,  704 

Work  on  hta^ways,  gi8 
OnTtMy: 

Naming  the  taxp^r,  677 
Ciutodia  leffis,  782 

Distress  or  summary  seizure  and  sale,  70a 
Death  of  ta^a  jar : 

Reaaseaament,  701 
Debtor,  see  infra.  Debts. 
Dabti  (see  infra,  Groses  ih  Acnow;  tJKl- 
tatioh  on  Indebtedness;  PtmJC  Pvk- 
posEs ;  Situs),  580,  637 

Annuity,  638 

Claim  for  damages,  639 

Credits,  637 

Debtor  and  creditor  may  be  taxed,  639 
Debts  due,  638 

Debts  secured  by  nontaxabe  property.  638 
Deducting  amount  of  indthtednats,  see 
infra.  Valuation  op  PBOraarr. 


TAXATION,  con^d. 
Dabta,  cont'd. 

Meaning  of  debt,  638 

Money  due  or  owing  for  sale  of  realty.  639 

Pergonal  property,  637 

Property  oply  as  to  creditors,  638 

Repeal  of  statute,  impairment  of  obligation 

of  contracta,  580 
Security  given  for  debts  and  credits,  638 
Set-off.  580 

Situs,  see  infra.  Situs. 
Taxes  distinguished  from  dd>t.  580 
To  whom  taxable,  637 
Whether  taxes  are  debts,  783,  785 
Doeadent'i  estate  (see  Succession  Tazm), 
655 

As  between  the  administrator  or  executor 
and  those  beneficially  entitled,  654 

Executors  and  administrators,  654 

Name  of  de^sed  owner,  678 

Vaming  the  taqptjar,  680 

Assessment  after  distribntioii  of  estate; 
68t 

Assessment  in  names  of  suceessora,  681 
Statutory  proTtsions.  £81 
Place  of  taxation,  66j 
Place  where  decedent  died,  S53 
Where  there  are  two  or  more  executors,  654 
Deducting  amount  of  indtbtednats,  sec 

Valuation  of  Pbopbkty. 
Deeds,  see  Tax  Titles. 
Bt  Hwto  oAeers: 
Assessors,  665 
Collector,  766,  769 
Da  facte  collector,  801,  807 
IMidUoai,  578 

Action  of  debt,  581 
Aasessaents,  658 

As  equivalents  of  the  words  taxes  and 

taxation,  658 
Aasessment  is  a  special  tax,  659 
.General  and  extended  signifiutions,  659 
General  meanings,  658 
In  apportioning  taxes,  659 
Listing  and  vauation  of  propotTi  6S9 
Sjmonymons  with  the  word  levy,  659 
Technical  meaning,  6s9 
Assessors,  663 
Custom,  579 

Ddits  distinguished  from  taxes,  580 
Duties,  579 

Equalize,  equalization,  713,  714 

Excise,  579 

Interest,  581 

Levy,  7*9 

Redemptions,  849 

Roll.  668 

Tax  a  personal  charge,  633 

Taxation,  581 

Taxes  ddSned,  578,  579 

Taxes  distingulahed  from  special  asieai> 

ments.  579 
Tolls,  579 
Msgatlon  of  power,  619 

Assessors,  see  infra.  Assess  hbhts. 
Conferring    administrative    functions  not 

delegation  of  power,  619 
Constitutional  limitations,  tiat 
Corporations,  619 

Creating  new  political  divisions,  fist 
Extent  of  ddegation,  6ai 
General  rule,  6ig 
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TAXATION,  coni'd. 
Dela^tloii  tA  fowtr,  cont'd. 

Highway  districts  and  ttr«et  and  lii^mr 

taxes,  911 
Individuals,  619 

L^islatore  forbidden  to  inqioae  mimical 
taxes,  62a 

Ministerial  and  adniinistratiTe  oAcen,  619 
Municipal  coTporations,  639 
Political  divisions  of  state,  6ao 
Rate  of  taxation,  621 
School  districts  and  school  taxes,  90s 
Dalinqaeat  list,  773 

Action  against  taxpayers,  774 
Affidavit,  77S 
Amendment  775 
Certifieate,  775 

Compliance  with  itatotoiy  form,  77s 
Contents,  775 

Description   of   property   and  taivajer, 

774 

Exhaustion  of  personalty,  775 

Form,  775 
Function,  773 
Mandatory  provision,  774 
Mode  of  complaint,  773 
Proceedings  against  land,  774 
FlbUoatiOB.  775 

Affidavit  of  printing,  776 

Antbentication  of  publication,  776 

Designation  of  paper,  776 

Name  of  taxpayer,  776 

Order  of  publication,  776 

Posting,  776 

Strict  conformity  with .  itatote,  776 

Time  of  filing,  77s 

Time  of  publication,  776 
Return  of  delinquency  as  declaration,  774 
Return  of  delinquency  as  prerequisite  to 

sale  of  land,  774 
Strict  compliance  with  atatute,  775 
Sufficiency  of  descripti<m(  774 
Time  of  filing,  775 
Transcript  of  tax  roll,  774 
Verification,  775 
Ddlniiiieat  taxM : 

Notice  to  delinquent,  8si 
Demand: 

Distress  or  summary  saznre  and  sale,  791 
Opportunity  to  pKy,  746 
Recovery  of  taxes  illei^lly  exacted,  760 
Deposits; 

DouUe  taxation.  609,  610 
Money  deposited  in  bank,  639 
Taxable  to  both  bank  and  depositor,  609^ 
610 

Description  of  property,  683 

Assessment,  683 
Qasaification,  683 

Incorrect  classification  mere  Irregularitjr, 

68s 

Joint  assessment  of  real  and  personal  prop- 
erty, 68a 

Legislature  may  determine  classificatloii, 

683 

non^ty  682 

Description  of  personalty.  683 

Estoppel,  683 
General  rule,  682 

Joint  assessment  of  real  and  personal 

property,  68a 
Waiver,  683 


TAXATION,  confd. 
Deserlption  of  pwpertj,  con^d. 
Beal^,  683 

Awreviatious,  685 

Easements  and  conveyances,  686 

Estoppel,  688 

Grouping  and  Joining  land  owned  by  per- 
son assessed  with  that  not  owned  hj 
him,  687 

How  description  may  be  aided,  684 

Illustrations,  683 

Joint  assessment  of  real  and  personal 

property,  683 
Judicial  notice,  685 
Mistake  in  acreage,  684 
Parcels  owned  and  occtvied  as  a  nngle 

tract,  688 
Parol  evidence,  685 

Personal  liability  for  taxes  and  forfeit- 
ures. 688 
Separate  assessment  of  parcels,  686 
Statutory  direction,  685 
Subdividing  tracts,  688 
Waiver,  688 

What  constitutes  a  tract  or  parcel,  688 
Dtvists,  see  infra,  Legacies  amp  Dcviaas. 
IMrect  taxation,  587 
^rect  taxes,  582 

Direct  taxes  within  the  meaning  of  the  Con- 
stitution of  United  States,  58a 
Distress  or  snmmary  ssiinre  aad  Mle^  788 

Absence  of  seal,  790 
Agent,  792 

Amount  to  be  sold,  793 
Attthori^  to  distnin,  789 
Costa,  793 

Defective  warrant,  790 
Defects,  790 
Demand,  791 
Effect  of  levy,  793 
Exemptions,  791 
Fees,  793 

Forthcoming  bond,  793 
General  exemption  law  applicable  to  die- 
tress  for  taxea,  791 

Irregularities,  790 
Jurisdictional  facts,  791 
Landlord  and  tenant,  79a 
I>vy,  793 
Lien,  791 
Mandamus,  790 

Personal^  li^le  for  all  taxes,  789 
Possession,  79a 

Property  affected  witii  pnMic  use,  79* 
Property  bought  after  tax  accrues,  791 
Property  conveyed  in  trust  for  creditors 

can  be  distrained,  791 
Property  in  control  of  agent,  792 
Property  in  hands  of  receiver,  79a 
Property  of  partnership,  791 
Property  of  tenant,  79a 
Pnqierty  of  third  person,  791 
.  Prtqwrty  other  than  taxed,  791 
Property  owned  by  taxpayer,  791 
Public  use,  79a 

Real  taxes  a  charge  on  the  land  only,  788 

Receiver,  793 
Return,  793 
Seal,  790 

Special  warrant,  789 
Tax  executions,  789 
Time  of  sale,  790,  793 
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TAXATION,  eoni^d. 
DUtMH  or  tamnuury  irimn  Md  ult^  eomfd. 

To  whom  directed,  790 
Warrant,  789 

What  pro{>erty  may  be  seized,  791 
Remedy  against  collector,  808 
MiblbntiiMi  and  ajfroprUtlon  of  Avails  of  tan- 
tlra,  867 

Anthoiity  of  ooanty  and  muiilcipal  au- 
thorities, 868 

Each  year's  income  ilunild  pay  each  year's 
expenses,  867 

Fund  should  be  used  for  a  specified  pur- 
pose intended,  867 

Power  of  legislature  to  apply  tax  funds, 
868 

Taxes  to  pay  interest  on  railroad  bonds, 

868 

Urtriets    (see  'mfra.   Equality  and  Umi- 

FOBM ITY  ;  SCROOL  DtSTKICTS ;  Lbvy  DIS- 
TRICTS) : 

Power  to  create  taxing  diBtricta,  6ai 
Dividend  tax,  see  Taxation  (Coap<HtATE) . 
Dog  tax,  636 

Domicil  (see  infra.  Place  o?  Taxation),  651 
Doable  taxation  (see Taxation  (Cokfoiatb)), 
607 

Avoided  if  possible,  608 
Bank  deposits,  610 

ConBtniction  of  statutes  imposiog  double 
taxation,  668 

Corporate  stock,  see  Taxation  (Corpo- 
rate). 

Debtor  and  creditor  botb  taxed,  609 
Deposits  in  savings  bank,  609 
Different  interests  in  same  thing,  609 
Different  states,  610 
Equality  and  uniformity,  609 
Imposing  unequal  burdens,  609 
Incomes,  610 
Mortgages,  610 
Not  forbidden,  608 
Power  to  impose,  607 
Privilege  taxes,  610 
Property  held  in  different  titles,  609 
Property  taxes  only,  610 
Special  purposes,  610 
Statutes  construed  agidnst  double  taxation, 
608 

Taxation  in  different  states,  610 
Trust  property  not  taxable  twice.  609 
What  double  taxation  invalid,  609 

Dover: 

Name  of  taxpayer,  678 
Naming  the  taxpayer,  677 
Unassigned  dower  interest,  478 

Dos  proeess  of  law,  593 
Assessment,  664 

Notice  and  opportunity  to  be  heard,  594, 

704 

Summary  proceedings,  786 
Duress,  see  infra,  Racovsir  AND  RBTDlfDiNO 

07  Taxbs.  , 
Duties.  579 
Xasflownts,  643 

Naming  the  taxpayer,  678 
neotlon  (see  infra.  Submission  to  Pwulab 
Vote)  : 

Submission   to   popular  vott,  see  imfra. 
Municipal  Taxation. 
Bmlaent  domain : 

Public  purposes,  636 


TAXATION,  emrd. 
Xidnant  domain  dMM*Usi  Aw,  585 

Generally,  s^S 

Provision  for  compensation  not  a  limita- 
tion upon  taxing  power,  585 

BfaaU^  aal  anltarmltr,  594 

Absolute  equality  not  required,  598 
Appeal  and  review.  7SJ 
Assessment  664 

Boards  of  tfqwg/isalioii  and  twviffs,  see 
infra,  Boabob  op  EotTAUiaxiON  aim  Re- 
view. 

Burden,  600 
Oass,  60a,  603,  604 
Qasses  of  subjects,  601 
Classification  of  property,  603 
Conformity  to  constitatioaal  teqnrenMOtit 
597 

Constitutional  provisions,  594 
County  bttrdeos,  99^ 

Courts,  723 

Courts  interfering  with  classification,  604 
Different  rates  in  different  districts,  597 
Discrimination  between  classes  proUbited, 

603 

Double  taxation,  see  imfrm.  Dooilb  Taxa- 
tion. 

Enforcement  of  tax  lawa,  $97 

Equal  and  vnifbrm,  595 

BraUlty  aai  oNttaraltr  flKfagrt*!!,  600 

Burdens,  600 
Generally,  600 
Property,  600 

Taxation  by  uniform  nde,  600 
Uniforai  in  operation,  601 
Uniformity  clause  «>nstnied,  600 
Uniform  00  class  of  subjects,  601 

Existioc  lines  need  not  be  followed,  597 

Inequality  in  enforcement  of  tax  laws,  599 

Interference  by  court,  597 

Interference  by  courts  with  classification. 
604 

Local  variations,  595 

Maladministration  in  the  enforoeneot  of 

tax,  599 

Meaning  of  uniformity  and  equality,  601 
Municipal  taxatitm,  599 
Nature  of  constitutional  provisions,  594 
Necessity,  722 

No  member  of  a  class  can  escape  taxation, 
603 

Nonresidents  may  be  classed  by  themselves, 
<^4 

Object  of  constitutional  provisions,  594 

Operation,  601 

Penalties  for  nonpayment,  599 
Penalties  for  nonpayment  of  taxes.  598 
Power  of  legislature  to  classify  property, 

603 

Practical  equality  sufficient,  598 
Proper  basis  of  classification,  604 
Property.  600,  601 
Pn^>erty  taxed,  601 

Provisions  for  equality  of  burden  in  gen- 
eral, 594 

Public  policy,  604 

Rate  of  taxation,  60a 

Reasonable  and  proportional  taxation,  SK 

Requirement  of  equality  and  anifbniiltr, 
601 

Requirements  of  unifonnity,  594 
State  burdens.  596 
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TAXATION,  cont'd. 
Si^jects,  600,  601 

Taxation  by  valuation,  see  infra,  TAXATfOK 

BY  Valuation. 
Taxation  of  dilterent  dasaei  by  different 

modes,  604 
Taxing  districts,  597 
Territory  affected,  596 
Test  of  yalidity  of  statute,  598 
Uniform  and  equal,  595 
Unifonni^,  595 

Uniformity  dause  construed,  600 
Uniformity  in  operation,  601 
Uniform  over  territory  affected,  596 
Valuation,  aee  infra,  Taxatiov  by  ValoAt 

TIOK. 

Varying  in  each  locality,  596 

Want  of  adiu>ubility  to  same  method,  604 
fgiMiisattOM,  see  infra,  Boabds  of  Eouauza- 

TioH  AND  Review. 
Equalise,  713 

Iful  Trivilagwt,  iamuiitlit,  ud  pnttetUa  «f 

Uw.  590 

Constitutional  restnctions,  590 
Different  classes  of  citizens  of  same  state, 
591 

Discrimination  in  favor  of  citizens  of  other 

states  not  prohibited,  590 
Effect  of  fourteenth  amendment  as  to  un- 
equal taxation,  590 
Inequality  of  burden,  590 
State  may  tax  citizens  of  other  states 
equally  with  its  own  citizens,  590 
Equitable  jurisdiction,  see  infra,  Redehptiom 

FBOM  Tax  Salbs. 
Equitable  reaemption,  858 
Bfnitehto  nUaf,  723 
Certificate,  845 
Cloud  upon  title,  724 

Equity  has  no  jurisdiction  to  restrain  the 

collection  of  a  personal  tax,  765 
Fourteenth  amendment,  734 
Fraud,  733,  734 

Gross  inequalities  in  valuation,  725 
Grossly  excessive  valuation,  734 
Injunction,  see  infra,  Ihjukction. 
Injtuiction  authorized  by  statute,  724 
Intentional  omisnon  of  certain  properly, 
7J4 

Irregularities,  724 

Jurisdictional  defects,  737 

Payment  of  lawful  tax  required,  734 

Qtwstion  of  valuation,  734 

Relief  against  want  of  jurisdiction,  793 

Relief  on  equitable  grounds  in  statutory 
tribunal,  728 

Unauthorized  rule  of  valtution,  7J4 

Want  of  remedy  at  law,  733 
Xqnltabls  title : 

Naming  the  taxpayer,  678 
Estate  of  decedent,  see  infra,  Dbcbdbkt's 

Estate. 
Xstoppd: 

Assessment  of  wrong  person,  673 

Collector,  801 

Description  of  personal  property,  663 
Liability  of  loreties  on  bond  of  eollaotor,  806 

Collecting  without  warrant,  806 

Collection  wholly  without  authority,  807 

Collector  ineligible,  806 

De  facto  collectors,  80^ 


TAXATION,  cont'd. 
iMdnd,  con^d. 
LliMli^  of  nntlsi  OB  MM  of  ooiUaetirt  cMf  A 

Irregular  warrant  or  list,  806 
Moneys  offidally  received,  806 
Naming  the  taxpayer,  673 
Return  by  taxpayer,  671 
Taxpayer  estopped  by  his  own  statements, 
7JI 

.Iridmof  (see  infra,  Boabds  op  Equauzatioii 
AMD  RxviBw) : 
Return  of  collector,  773,  773 
Evidence  of  payment,  753,  753 
Excise,  579 
XuoatiOD: 

Regular  tax  proceedings  have  force  of  exe- 
cution, 763 
Remedy  against  collector,  S08 
Tax  execution,  789 
Warrant  operating  as  execution,  77s 
SxiOBtim 

Powers  of  executive,  615 
Bseeutive  o^^re,  see  infra,  Delbqatioh  or 

POWEB. 

Ezaeutors  and  adminlitrators  (sec  infra.  De- 
cedent's Estate),  654 
Payment  of  taxes,  748 
XzsmptlOA  from  taxatloB  (see  infra  Public 
PaopBaTy  and  Ihstbukehtautieb  or 
Govbbhhemt;  Waivxb  or  REUHouna- 
uekt) : 

Building  on  exempt  land,  641 
Distress,  791 

General  exemption  laws  ai^Iicable  to  di»< 

tress  for  taxes,  791 
Imrairment  of  obligation  of  contracts,  593, 
593 

Liability  of  collector,  796 
School  districts  and  sidiool  taxes,  910 
Exhibitions,  see  infra,  Faiks  ard  Exhibi- 
tions. 

Siports  and  imports,  583,  586,  587,  588 
Articles  brought  from  another  state,  589 
Consent  of  Congress,  589 
Constitutional  restrictions,  587 
Exceptions  in  constitutional  provisions,  589 
Exports,  587 
Imports,  588 
Inspection  laws,  589 

Taxation  after  character  of  imports  ceases, 

588 

Tax  on  occupation  of  importer,  588 
Tax  sale  of  imported  goods,  588 
What  are  exports  and  imports,  587 
Extending  taxes,  734 
Extent,  808 

Extraterritorial  power,  584 
Tain  and  ediihitiiHH : 

Public  purposes,  637,  36S 
Federal  securities,  644 
Ferreting  contracts,  703 
Ham  aad  psnaltiw  (see  infra.  Penalties  rot 
NoHPAyMXNT  or  Taxes),  778 
Imposition  of  penalties,  778 
nn: 

Liability  of  collector,  799 
Tin  departsunti : 

Public  purposes,  tiaS 
nztniM,  642 

Buildings  and  fixtures  as  realty,  ^41 

Personal  liability,  688 
153  Y<>(uffip  X^tVfl, 
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TAXATION,  cont'd. . 

Forfeiture  for  failure  to  make  return,  ^69 

iwfittDn  Itr  BOBomipUuov  iritk  tw  Imh, 
846 

CoostitittioBalitr  of  statutes,  847 
Conatmction  of  statotM,  847-948 
Nature  of  title  acqnifwd  by  stati^  847 
RedemptioB,  848 
Sale  of  forfeited  lands,  847 
Statutory  prorisioaa  in  geasral,  848 
Waiver,  848 
Forthcoming  bond,  793 

Franchise  tas,  s«c  Taxatiov  (CoKVMtAn). 
Trud: 

Appeal  and  review,  733 

Cour^  fas 

Election,  891 

Equitable  relief,  7*3,  7^4 

Recovery  of  taxes  ill^Hy  wacted,  764 

BsltmpClon: 

Fraud  of  officer,  858 

Tax  sales,  839,  840 
Trmndoltat  salas  ud  SMTSfusM : 

Naming  the  taxpayer,  680 

Gas  mains,  641 

General  taxes,  581 

Good  will,  636 
Government,  see  infra,  Public  PaoPBirr-  ahd 

Instrumentalities  op  GovERi^iiBifT. 
Governor,  see  infra,  Exbcutivb.' 
Cross  receipts,  see  infra,  Ihcome  Taxbs. 
Ovardlan  and  wart,  654 

Nuning  tbe  taxfH^er,  680 
'  KaaUhi 

Public  purposes,  630 
Kearing,  see  infra.  Boards  of  EouALiZATioir 

AND  Rsvixw ;  Notice  ahd  OPFoarmiiTY  to 

Be  Heard. 
Hsbi 

'Pajrment  of  taxes,  749 
Highest  bidder,  841 

Slgliwagr  dlitrMs  ud  itmt  wa  Ufhway 
tazss,  gii 

Additional  amount  by  yote  of  taxp^crs, 
914 

Apportionment  among  districts,  915 

Cities,  915 
Collection,  915 

Compliance  with  statute  necessary,  9x3 
Constitutional  provision,  911  ' 
Delegation  of  taxing  power,  911 
Disposition  of  fund,  915 
Exceeding  limitation.  914 
Exercise  of  power,  913 
Express  grant  of  power,  91a 
Extent  of  power,  913 
Intent  of  legislature,  914 
Irregularities  do  not  vitiate,  913 
Labor  on  highway,^  see  infra.  Work  oir 

HlOBWAYS. 

Legislattu^,  911 
Limitation,  914 
Municipal  corporations,  915 
Persons  and  proper^  taxaUe,  914 
Property  taxable,  914 
Towns,  91  s 
Uniformity,  914 

Uniting  semal  mtmidpalities  or  districts, 
913 

Valtution,  914 

Work  on  highway,  see  infra.  Wow  oir 

BiQHWATi 


TAXATION,  cont'd. 
niegd  taxes  (see  infra,  Recovuv  am  Bb- 

FUNDING  OF  TaXES)  : 

liabiliQf  of  eollector,  796,  800 
LmMlrmrat  of  obligation  of  eontraeti,  501 
Change  in  character  or  objects  of  ow  eor- 

poration,  593 
Change  in  method  of  taxation,  $99 
Charter  exemption  from  taxation,  S9> 
Charters  Qf  private  corporations,  S9' 
Contracts  of  state,  S9i 
Distinction  between  resident  and  oonrcsi- 

dent  oreditors,  sgi 
Exemptions  from  taxation,  593,  593 
Law  withdrawing  taxing  power,  Mo 
Limitation  00  inddrtednosi  877 
Limitations  on  the  rate  of  taxation,  6ts 
Municipal  taxation,  880 
Payment  of  bonus  for  charter,  $0* 
Pnblic '  purpose,  59s 

Reasonable  douht  as  to  existence  of  con- 
tract, 592 
Repeal  of  statute,  391 
Repeal  of  statnte  imposing  the  tax.  580 
•      State  or  mnnlcipal  oUigatfons  'made  ro- 
^vaMe  for  taxes,  393 
Taking  interest  on  loans  made  hf  nonresi- 
dents, 591 

Taxation  as  impairing  oldigatioB  of  00a- 

tracts,  391 
Taxing  contracts,  391 
Waiver  or  relinqnidmient  of  power,  622 
Withdrawal  or  altontloa  of  taxing  power, 
880 

Imports'  (see  infra.  Exports  amd  lurotcn}, 

583 

Imprisonment,  see  infra,  Ariest  Am  Im- 

PRISOMUENT. 

Imprisonment  for  debt,  380 
btproTaments : 

Public  purposes,  630 
RedcmptiiMi  from  tax  sales,  860 
iBOHiu  tauh  (sae  TaxatIoh  (CowoaAn)), 
583,  646 
Double  taxes,  tfto 
Indian  lands,  646 
Indirect  taxes,  562 

Infant's,  see  infra.  Period  for  RBDBurrion. 
bJuMtlon': 

Equity  has  no  jurisdiction  to  restrain  the 

collection  of  a  perspnal  tax,  f6% 
Illegal  assessment,  7*4 
Penalties,  779 

Restraining  execution  of  tax  deed,  867 
Insaai^  (see  infra.  Period  for  KKdbhMok)  : 

'  Naming  the*  taxpayer,  ti8o 
lasolvenoy  and  bankrqpcsr : 

Naming  the  taxpqrer,  680 
Inipaetisn  laws: 

Exports  and  Imports,  389 
laMMit: 

Colleetor,  80s,  8to 

Imposition  of  interest  on  deUnqacnt  tax- 
payers, 777 
Penalty  in  form  of  interest,  778 
Recovery  of  taxes  illegally  exacted,  764 
Taking  interest  on  loalis^  made  ^7  aoB* 

residents,  S9i 
Taxes  not  Interest  beadai^,  581 
latvpntatlon  tal  eoutmUoa  t 
Bond,  see  infra,  SuRXTraHir. 
Compensation  of  collecter,  8ia 
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TAXATIOK,  eontd, 
Intarpntetloii  ud  •oattrpetioPt  etm^d. 
Equalization  statutes,  713 
Forfeitures,  847,  848 

Laws  open  to  more  than  one  conttmction, 

619 

Municipal  taxation,  870 
Penal  laws,  619 
Penalties,  780 

Public  purposes,  see  infra,  Pitblic  Poi- 
rosBS. 

Redemption  statutes,  850 

RttTWKtivg  coHt^^tion,  see  i»fra,  Rbtbo- 

ACTIVB  CONSTBUCTION. 

Retrospective  laws,  617 

0Utot«8  aathorlsing  sominary  pmosdIVgSi  786 

Derogation  of  common  law,  787 
False  recitals,  788 
Municipal  ordinances,  787 
Reasonable  construction,  786 
Record  must  show  compliance,  788 
Strict   conformity  with  statutory  pro- 
visions, 787 
Statutes  construed  against  double  taxa^on, 
608 

Strict  construction  of  tax  law,  618 
Summary  remedy  against  collector,  809 
Tax  U«i,  735 

Statutes  to  be  strictly  construed,  81S 
Waiver  or  relinquishment  of  power,  6ai 

Not  taxable  as  corporations,  925 
Mat  tenuta  ud  tMUwta  la  mmnum : 
Naming  the  taxpayer,  679 

Pa)rment  by  co-owner  or  cotenant,  747 

Redemption  from  tax  sales,  853 
Judicial  functions,  see  infra,  Coubts. 
Jodioial  notios: 

Description  of  real  property,  685 

Judicial  notice  of  general  undenaluatioa, 
7aa 

Judicial  saits,  see  Htfra,  Tax  Salbs. 
Jurisdiction,  see  infra.  Puce  or  Taxation. 
Ywy  trial: 

Boards  of  equalization  and  review,  715 
Labor  on  highway,  see  infra.  Work  oh  High- 
way. 

Ludlnd  aad  ttiiiuit,  643 

Distress  or  summary  sdsure  aa4  79> 
laadl  (see  Real  PRorBBTv)  : 

Property  in  lands,  640 
Leases,  643 
lamdsi  and  davlM«: 

Pajrment  of  taxes,  749 
Li^atiirs,  613 

Appropriation,  867,  868 
^Mwsneat,  663 

Arbitrary  assessment  of  property 

statute  or  ordinance,  663 
Assessments  an  executive  or  Judicial 

function,  663 
Instances  of  valid  legislative  assessment, 
663 

Province  of  legislature,  662 
Authority  of  legislature  to  provide  method 

of  assessing  property,  664 
Clear  conflict  with  constitntbn,  616 
GeUeotloa: 

Discretion  of  legislature,  765  ' 
Legislative  control,  765 
Courts  cannot  interfere  with  legislature  ac^ 
lag  witbitt  constitutloiwl  limlta,  $15 


TAXATIOir.  eonfd. 
Ltglslatare,  cont'd. 

Determination  as  to  subjects  of  taxation. 
614 

Determination  as  to  time,  occauon,  and  ex- 
tent, 614 
Executive  officers,  615 
TuMtlons  of  Isglslatnre  and  Jodldaf^: 

Public  purposes,  627,  631 
Grant  of  legislative  power  includes  taxa- 
tion, 614 

ttighway  districts  and  strtet  and  highway 
taxts,  see  infra,  Hiqbwat  Distkictb 
AND  Street  ahd  Highway  Taxes. 

Inaction  of  legislature  not  grounds  for 
judicial  interference,  did 

Judicial  functions  respecting  taxation,  615 

Levy,  see  infra.  Levy. 

Ministerial  officers,  615 

Municipal  taxation,  see  infra,  Mukicipal 
Taxation. 

Proper^  temporarily  within  the  state,  6ts 
School  districts  and  school  taxes,  see  infra. 

School  Districts  and  School  Taxvs. 
Taxation  exclusively  a  legislative  power, 

61$ 

Violation  of  spirit  of  constitution,  616 
IiST7(see  infra.  Assessments),  729 
Absence  of  record,  733 
Conclusiveness,  731 
Conclusiveness  of  levy,  733 
Effect,  731 

Exhaustion  of  power,  73a 

Extending  taxes,  734 

leglslativs  levy,  730 

Absence  of  record  of  levy,  733 
Authority  of  legislature  necessary,  730 
Body  imposing  tax  must  possess  anUior^ 

ity,  7ai 
Conclusiveness,  731 
Conclusiveness  of  record,  733 
Concurrence  of  majority,  731 
Determination  of  legisative  bo^  eoncht- 
sive,  731 

Determination  of  local  bodies  conclusive, 

731 
Effect,  731 

Exhaustion  of  power,  73a 
How  made,  730 

Intention  of  legislature  to  impose  tax 
must  be  apparent,  730 

Legislative  enactment  must  comply  wiUi 
organic  law,  731 

Levy  can  only  be  made  by  legislative  au- 
thority, 730 

Necessity  of,  730 

Necessity  of  record,  73a 

Property  not  taxable  in  absence  of  lery, 
930 

Purpose  of  levy,  731 

Record  as  evidence,  73* 

Record  of  levy,  73a 

Specifying  purpose  of  levy,  73J 
Levy  an  assessment,  659 
Levy  as  meaning  collection,  729 
Meanings  of  the  term,  739 
KalitsTlal  levy,  733 

Extending  taxes  under  state  sUtntes,  734 

Fixing  the  rate,  734 

General  rule,  733 
Record  of  levy,  733 

Various  meanings  of  the  word  levy,  yap 
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TAXATION,  eonVd. 
LavT  diitrlots  ud  tam^  919 

Geaeral  rule,  919 

Power  to  tax,  919 

Property  liable,  919 

Special  fund,  919 
LUUUtj  of  ■wetting  offloen,  703 

Qnl  liability,  70a 

Criminal  liability,  704 

Unconstitutional  statutes  are  Told,  703 
liablll^  of  ooUflctor,  795 

Accounts,  see  infra,  ACCOUNTS  or  Col- 
lector. 

De  focio  collector,  801 

Du^  and  liability  to  tlie  public,  798 

Di^  M  eoUaot,  798 
General  rule,  798 
Officer  mutt  obey  process,  798 
Receipt  for  taxes  without  receiTing  pay- 

ment,  798 
Regularity  of  warrant,  798 
Taxes  lost  through  negligence,  798 

Duty  to  pay  over,  800 

Fire,  799 

Liability  of  suretyship  on  bond  of  cotUctor, 

see  infra,  Svubtyship. 
Negligence,  798 
RoU>ery,  799 
Saftkteplng  of  foods,  799 

Collector  not  a  common-law  bailee,  799 

Collector  treated  as  debtor,  799 

Duty  to  pay  over,  800 

Fire,  799 

General  rule,  799 

Insurer,  799 

liable  on  contraot  and  by  public  poUej, 
799 

Rdaxation  of  the  strict  liability  of  061- 

^ectoTS,  799 
Robbery,  799 
Theft,  799 
Theft,  799 

lottutpajrtff,  795 

Detention  prior  to  sale,  797 

Excessive  levy,  797 
Exempt  property,  796 
General  rule,  795 
Illegal  taxes,  796 

Knowledge  and  opinion  of  officer  imma- 
terial, 796 
Latent  defects,  796 
Official  acts  only  privileged,  797 
Protection  afforded  by  regular  proceM,  79s 
Protest,  797 

Taxes  paid  under  protest,  797 
Trespass  ab  initio,  797 
Unauthorized  act,  797 

To  the  public,  798 
Licenses  (see  infra,  OccuPATiOM,  BusiHSSS, 

AND  Privilege  Taxes),  64a 
lion  (see  infra.  Tax  Libk)  : 

Lien  on  collector's  bond,  808 

Redemption  by  mortgagee  or  other  lien- 
holder,  851 

Redemption  by  one  of  several  lienholdert, 
851 

Reimbursement  where  taxes  paid  by  an- 
other than  owner,  750 
Ufa  tmaaoy: 

Naming  the  taxpayer,  677 
Life  tenants,  see  infra,  Reuaindbks,  Rvvxk* 


TAXATION,  cont'd. 
Umltatloa  of  actions : 

Compulsory  collection,  788 
Recovery  of  taxes  illegally  exacted,  764 
Redemption   from   tax   sales,  see  infrm, 

Pbkiod  rOR  Redehption. 
Sureties  on  collectors  bond,  808 
H^ltatlnn  m  ladebtodBtii,  611,  874 
Monlaipal  taxotloa,  874, 

Constitntional  limitations,  874 
Effect  of  limitation  on  prc-cxittiiic  dbbt, 
879 

Effect  of  limitation  on  spedal  grants 
of  taxing  power,  876 
Effect  of  taxation  in  excess  of  limit,  878 
Impairment  of  obligation  of  contracts,  877 
Legislative  limitation,  874 
Limit  not  binding  on  legislatore,  875 
Pajrment  of  judgments,  877 
Special  taxes  controlled  by  limitation,  877 
Tax  rate  discretionary  within  limit,  875 
List,  see  infra.  Delikqueht  List;  R<hx. 
Listing,  see  infra,  Assessuemts. 
Litigation,  647 
Logs  and  lumber,  654 
Mains  for  water  and  gas,  641 
Making  on  assetiment,  see  infra,  Assbss- 

MENTS. 

yiLiflfiimif ! 

Assessment,  735 

Mandamus  to  compd  receipt  of  taxes,  747 
Receipt,  756 
Redemption,  867 
Warrant  of  distress,  790 
Muiner  of  payment  (see  tufra,  FATimiT  aud 

Tendbk),  583 
MaMfutons: 

Public  purposes,  6*7 
Married  woman,  see  infra.  Period  fo«  Re- 

DEUPTIOK. 

Xodiaa  of  paymiat  (see  infra,  Payiibiit  akd 

Tendes),  751 
Collector,  803 
Xsttingi! 

Boards  of  equalltatiott  and  review,  714 
Notice  and  opportunity  to  be  heard,  704 
Mines  and  mining  claims,  643 
Ministeral  oflBcera  (see  infra,  Dblbgatiov 

OP  Power).  6t6 
Xlttaka: 

Recovery  of  taxes  illegally  executed.  764 
HsdtMpUtB : 

Mistake  of  officer,  858 
Money,  655 
Money  taxes,  58a 

■artrac«.fi43 

Deduction  of  mortgage  indd>tednes^  695 
Double  taxation,  610 
Interest  of  mortgagee,  677 
Interest  of  mortgagor,  678 
Mortgagee's  interest,  655 
Naming  the  taxpayer,  677,  678 
Payment  by  mortg^r,  748 
Personalty  or  realty,  639 
Redemption  by  mor^agec,  853 
Redemption  by  mortgagee  or  other  Hen- 
holder,  851 
Redemption  by  one  of  several  lienholden, 
851 

Redemption  by  purchaser  at  foredosotc 

sale,  853 
Situs,  6{j 
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TAXATION,  confi. 
Xula^  UMMDMBta : 

Assessments,  667 
Kuldpal  taxation,  868 
A^cultoral    landi    (see    fti/ini,  Rnu 

Lahds),  898 
Alteration  not  presumed,  880 
Alteration  of  power,  879 
Annexed  territory,  897 
Appropriation,  868 
Appropriation  ordinancea,  884 
Aaainwvt,  902 

Basia  of  yaluation,  90a 

■By  whom  made,  90a 

General  rule,  902 

Illustrations,  902,  903 
Benefit  rule,  899 
Bridges,  895 

By  whom  power  may  be  exercised,  88j 

Certificates,  884 

Charter,  870 

Cboaes  in  action,  896 

OoUaotlOB,  903 

Actions,  903 

Collector,  904 

General  rule,  903 

Illustrations,  903,  904 

Penalties,  904 

Right  to  sue  for  taxes,  903 
OoaqwUiw  exereise  of  tazlng  power,  886 

Judicial  compulsion,  887 

Legislative  compulsion,  886 

Matters  of  general  public  interest,  886 

Purely  local  interest,  887 
Conditions  precedent,  884 
Conformity  to  state  methods,  88t 
Conformi^  to  statutory  requirements,  882 
Consent.  884 

Consolidation  of  two  or  more  corporations, 
898 

Constitutional  provisions,  870 
Constitutional  restrictions,  6ai,  873 
Construction  of  statutes  granting  power» 

870 

Corporations.  896 

Delegation  of  power,  883 

Delegation  to  municipalities,  tiao 

Detached  territory,  901 

Dizcctonr  statutes,  884 

TOssolution  of  mtmicipal  corporations,  88x 

Districts,  905 

Doubts  resolved  against  taxing  power,  871 
Effect  of  partial  invalidity,  886 
Equality  and  uniformity,  599 
Estimate,  884 
Exemptions,  901 

General  taxation  alone  authorized,  871 
Grant  by  state,  86g 

Highway  diMtricti  and  street  and  highway 
taxes,  see  infra,  Highway  Dibtbicts 
AHD  Stsebt  and  Highway  Taxes. 

How  power  exercised,  881 

Impairment  of  obligation  of  contract,  877, 
880 

ZaQIlod  power,  872 

Illustrations,  873,  873 

Purpose  of  municipal  exiatence,  87a 

When  power  implied,  87a 

When'  power  not  imi^ied,  873 
Implied  power  for  purpoaes  of  municipal 

existence,  87a 
Inf  onnalities,  885 


TAXATION,  confd. 
Mvalotpal  Taxation,  cont'd. 
Inherent  power,  869 
Irregularities,  885  * 
Legislative  restrictions,  874 

Effect  of  limitation  on  pre-existing  ddits, 
879 

Effect  of  limitation  on  special  grant  of 

taxing  power,  876 
Effect  of  taxation  in  excess  of  limit, 

678 

In^id  only  as  to  excess,  879 
Legislative  restrictions  must  be  observed, 
875 

Levy  beyond  statutory  limitation  void, 
878 

Limitation  cannot  be  exceeded  to  pay 

judgment,  877 
Limitation    may    be    exceeded  under 

special  grant  of  power,  876 
Limitation  not  enlarged  by  implication, 

877 

Limit  not  binding  on  l^islattire,  S75 
Rate  of  municipal  taxation,  874 
Special  tax  controlled      limitation,  877 
When  apecial   grant  not  controlled  by 

limitation,  876 
Within  limit  tax  rate  discretionary,  875 
L^slature  forbidden  to  impose  municipal 

taxes,  63a 
Legislature  m^  alter  at  will,  879 
L^slattire  presumed  to  express  intention, 
871 

Lwee  disttfcts,  see  infra.  Lxveb  Distkictb 

AKD  Taxes. 
Lien  of  mnnleipal  taxso,  736 

Express  statutory  authority  necessary, 
736 

Extension  of  time,  736 
LinJtatien  on  Indebtodnea,  874 

Constitutional  limitation,  874 

Effect  of  limitation  on  pre-existing  debts, 

879 

Effect  of  limitation  on  special  grants  of 

taxing  power,  876 
Effect  of  taxation  in  excess  of  limit,  878 
Impairment  of  obligations  of  contracts, 

877 

Legislative  limitation,  874 

Limit  not  binding  on  tegialatnre,  875 

Foment  of  judgments,  877 

Special  taxes  controlled  hy  limitation, 

877 

Tax  rate  discretionary  within  limit,  875 

Limitations  on  power,  873 
Necessary  implication,  873 
Necessity  for  petition.  884 
Notice  of  Station,  see  infra,  Noncx  of 

Electioii. 

Objects  not  enumerated  deemed  excluded, 

871 

Ordinances,  see  infra,  Orsinahces. 
Partial  invalidity,  886 
Personal  property,  896.  897 
Petition,  884 
Place  of  levy,  883 
Power  hy  necessary  implication,  87a 
Power  measured  1^  charter,  870 
Power  to  tax,  869 

Presumption  in  favor  of  regularity,  885 
Property  outside  of  corporate  limits,  897 
PaUie  property,  897 
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TAXATION,  cont'd. 
Xnnloipal  tszatloa,  cont'd. 
Porpoeet  of  manioipal  t&ution,  893 

Corporate  ptuposes,  893 

Generally,  893 

Improper  purposes,  S94 

Interference  of  courts,  894 

Must  be  municipal  and  corporate,  893 

Proper  purpose,  893 

Sinking  fund  taxes,  894 

What  constitutes  corporate  purpose,  893 
Qwa^municipalities,  905 
Recbmmendation,  884 
Redelegation  of  power,  883 
Restrictions  on  rate,  621 
Rural  lands  (see  infra,  Rural  Lavds),  898 
School  districts  and  school  taxes,  see  infra. 

School  Districts  and  SCBora.  Taxss. 
Scope  of  section,  868 
Ships,  896 

Sinldog  fund  taxes,  894 
Special  taxes,  881 
State  system,  88  r 
Statutory  requirements,  S8a 
Strict  construction,  882,  870 
Bal^eeta  «f  mimlolpal  taxation,  895 

AEfricultural  lands,  898 

All  property  taxable,  895 

Annexed  territory,  897 

Benefit  rule,  899 

Bridges,  895 

Glioses  in  action.  896 

Consolidation  of  two  or  more  corpora 
tions,  898  • 

Corporations,  896 

Detached  territory,  901 

Exemptions,  901 

Generally,  895 

General  power  to  levy  taxes,  895 
Personal  property,  896 
Proper^  outside  of  oorpcnrate  limits, 
897 

Public  property,  897 
Rural  lands,  898 
Ships,  896 

Surrender  of  power  not  presumed,  896 
Vessels,  896 
SabmlBsioa  to  pttpolar  T«ts,  887 

Ballots,  891 

Certification  of  vote,  893 
Essential  to  exercise  of  taxing  power, 
888 

Extent  of  authority  conferred  by  vote, 

893 
Fraud,  891 
Informalities,  891 
Irregularities,  891 

Hfethod  of  conducting  election,  891 
Necessity  for  approval  of  taxpayers,  888 
Notice  of  election,  see  infra.  Notice  of 
Election. 

Power  of  legislature  to  submit  decision 

to  voters,  887 
Priority  required,  891 
Proceedings,  891 
Public  school  taxes,  888,  889 
QttalificatioDs  of  voters,  891 
Registry  of  voters,  891 
Statement  of  purpose  in  vote,  893 
Undue  influence,  8gi 
Vote  frequently  required,  888 
Surrender  of  power  not  presumed,  896 


TAXATION,  cont'd. 
Koalolpal  tantloii,  coHt'd. 

Taxes  in  particular  districts  and  ffvon- 

munidpalities,  905 
Time  of  levy,  S83 
Vessels,  896 

Withdrawal  not  presumed,  880 

Withdrawal  of  power,  879 
Vams: 

Notice  of  tax  sate,  825 
Vamlng  the  tsxpajrw,  673 

Agents,  680 

Annuitants,  678 

Assignees  in  insolvency,  680 

Change  in  form  of  property,  tiSo 

Contractual  liabitty  for  taxes,  68a 

Curative  acts,  676 

Curtesy,  677 

Deceased  owners,  678 

Decedents  estate,  see  infra,  DscaiDkHt^ 
Estate. 

Dower,  677 

Dower  interest  una^gned,  678 

Easements,  678 
'  Equitable  title,  678 
Estoppel,  672 

Fraudulent  conveyances,  680 
General  rule,  673 

Husband  as  occupant  of  wife's  land,  674 
Interest  of  mortgagee,  677 
Joint  ownership,  679 

Knowledge  by  assessors  of  name  of  owner, 

674 
Leases,  677 
Life  tenancies,  677 
Mortgagee's  interest,  677 
Mortgagor,  678 

Name  adopted  and  used  by  tajqwyer,  675 
Nonresident  lands,  676 
Occupant,  673 
Owner,  673 

Owner  person  having  title  on  aMcaiinent 

date,  675 
Partnership  property,  679 
Pledgors,  678 
Presumptions,  683 
Qualified  or  conditional  fees,  677 
Record  owners,  675 

Registering  title  for  purposes  of  assessment. 

673 

Requirements  directory  or  mandatory,  673 
Resident  lands,  676 
Seated  lands,  676 

Separate  estates  or  interests  In  same  prop- 
erty, 677 
Slight  errors,  674 

Statutory  authority  for  aasessmeilt  of  per- 
sons other  than  owner  and  oceiqiaiH:,  ^ 
Trustees,  679 

Unknown  owner,  673 
Unseated  lands,  676 
Waiver,  673 

What  conatittttes  ocettpati^  or  powesrion, 
674 

Vatloul  baste: 

National  bank  attd  treasury  iMtes,  644 
Votles: 

Advertisement,  see  infra.  Tax  Sales. 

Confirmation,  843 
Opportunity  to  pay,  746 
Printed  notice,  828 

PnbliealioH,  aee  infra,  t>sLi9^mat  Lm. 
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TAXATION,  emfd. 
■stlM,  confd. 

Redemption  (see  infra,  RtoBlimoir  noM 
Tax  Saus),  950 

Summary  remedy  agaiast  collectbf,  S09 

Tax  stUes,  see  infra.  Tax  Sales. 

Work  on  lil|liwftri,  917 

Written  notice,  8j8 
VotioB  ud  opportunity  U  1>6  iMarO,  704.  786 

Added  property,  705 

Board  authorized  to  raise,  lower,  and  alter 

assessments  without  llOtlce,  yo8 
By  assessors,  704 

Compliance  witll  statutory  KqniKnWIIta  es- 
sential, 706 

Due  process  of  law,  70S 

Form  of  notice,  706 

Mdan«f  oi  giving  notice,  707 

Heetidg  of  tMard  as  affectbig  dn>Ortiiiiity 
to  be  heard,  704 

Meetings  of  boards  of  equSlitAtloil,  708 

Meetings  of  boards  of  review,  704 

Omitted  property,  705 

Opportunity  to  be  heard  beftfte  le^  pro- 

eeedit^  Uecome  «ffectusl,  704 

Pnblication,  707 

Service  on  tenant  of  taxpayer  bot  sufficient, 

706 

Statute  validating  assessment  must  p^vide 

for  notice,  708 
Statutory  pfovislous  prescribing  time  and 

place  of  meetifig  suffideot  notice,  707 
Sufficient  of  notice,.  707,  708 
Waiver  of  nottcd,  7o8 
Hetlesof  dMtlefi,  889 
IVeeesslty,  889 

NecessiQr  to  specify  purposes,  800 

Posting,  889 
SufSciency,  8^0 

Tax  void  if  meeting  not  l^ally  called,  890 
Oatb: 

Collector,  767 
Ocevpani,  see  M/irs,  NAUina  tbb  TAirAte, 
Ooeapatioii,  bnsiassi.  and  triftlafs  taM  ( 

Double  taxation,  610 
Offlosrs  (see  infra,  PtiBLic  Opficus)  : 

Collector,  see  infra,  Coi.lKcT01l 

Payment  fnutrated  by  otHeer,  see  Infra, 
Payubnt  and  Tender. 

rurehtiiiv  at  ta:t  sale,  959 

Tax  sales,  8.<it 
Opportunity  to  be  heard,  see  infra.  Nones 

and  OPFOtTUNtTt  TO  Bb  HSAUJ. 
Order,  75  a 

Ordinanees  (see  infra.  MutricirAi.  Taxation. 

Arbitrary  assessment  by  ordinances,  663 
Owner,  see  infrd,  Namirg  trb  TaxMybs; 

RsDEMPTloif  Itwu  Tax  Sales. 
Parcels,  see  infra,  QuAHtiTT  TO  Bb  Soto. 
Parol  STideksi: 

Description  of  teal  property,  685 

Payment,  753 

Baoord,  717 

InsnificiencT  not  ctiraUe  by  pArd,  839 

Return,  843,  843 
rartnersbip :  . 

Naming  the  taxpayer,  679 
Fartuership  propwty : 

Place  of  taxation,  655 
Patent  rights,  640 
faysMnt  and  tender,  746 

Absolute  payment  rcquifed,  7So 

II 


TAXATION,  cont'd. 
Faymsnt  and  teadk^.  curi'd. 
Agent,  psymcnt  byi  747 
Any  person  having  interest  in  property  may 

make  payment,  747 
Any  persob  naUag  ptytfletit,  747 
Arrangnnent  between  takinyer  and  col- 

lector,  750 
Assignee,  749 
By  whom  Bttde,  717.  750 

By  Whom  payment  may  be  made,  747 

Primary  liability  as  between  owners  of 
different  instate,  747 

Retinbursement,  749 
Certificate  as  evidence,  753 
Check,  751 

Coleetor,  see  infra,  CoicnnsATiOK  Or  Coi^ 

LECTORS. 

Collteter  paying  taxes,  750 

CompensatioH  of  collectors,  see  M/fti,  COH- 

paaaATioii  op  Collbctobs. 
Competent  evidence,  753 
CogAtioual  p^rmcnt,  750 
COHnmer  or  eotenluit,  747 
Demand,  746 
DevisSe,  749  .. 
Discharge  of  Hen,  753 
Draft,  751 

M»ot,753 

Discharge  of  lien,  753 

Misapplication  of  payment,  754 

Primary  affect,  753 

Right  to  sell  defeated,  754 

Tender,  753 
Entry  in  tan  book  as  etidenee,  75s 
Evidence,  752 

Evidence  of  payment,  753,  753 

Evidence  of  payment  of  taxes  for  previous 

years,  753 
Executors  and  administrators,  748 
Expanses  of  coUeetion  and  penalties  for 

default  7Si 
Hd?,  749 

How  esUblUbed,  733 
How  made,  750 
Interested  persons,  747 
Landlord  and  tenant,  749 
Mandamus  to   compel  reMipt  of  taxes, 
747 

■sans  diadnsttt  (ayiBint,  777 

Abatement  allowed,  777 
Constitutionality  of  penalties,  779 
Construction  of  statutes  imposing  penal- 
ties, 780 
Imposition  Of  interest,  777 
Injunction  against  penalties,  779 
Penalties,  778 
Penalty  as  part  Of  tax,  778 
Penal^  in  form  of  interest,  778 
Restriction  of  rights,  780 
Right  to  iUe,  780 
Right  to  tote,  780 
MMiw  ft  paTmmt,  791.  803 

Impairment  of  obllgBtlon  of  cOBtraets, 
S93 

Mortgagor,  748 
Note,  751 
Notice,  746 

Opportunity  to  pay,  746 
Order,  75a 
Parol  evidence,  853 
Payment  defeating  tax  sale,  746 
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TAXATION,  cont'd. 
Dimwit  ud  trader,  confd. 
Paymant  fnutrated     oflMr,  755 

Evidence,  756 
General  ntle,  755 

lOstake  as  to  ameunt  of  taxes,  755 
Owner  informed  that  there  are  no  taxct, 

755 

Payment  of  amount  demanded,  756 
Prevention  of  tender,  755 
When  rule  does  not  apply,  756 
Personal  representative,  748 
FWMuU^  pvlnuul^  liable,  818 

Deed  prima  fade  evidoice  oily  aa  to  its 

recitals,  Sao 
Diligence  required  of  officer,  819 
General  rule,  818 
No  personal^  found,  819 
Proof  of  compliance  with  law,  819 
Return,  819 

Return  on  date  named  in  statnte  not 
jurisdictional,  819 

Return  prima  fade  evidence,  8jo 

Sale  without  exhausting  personalQr  in- 
valid, 819 

Threatened  sale  enjoined,  818 

Where  primarily  liable,  818 
Place,  746 
Possession,  747 
Present  possession,  747 
Presumption,  753 

Primary  liability  as  between  owners  of  dif- 
ferent estate,  747 

Receipt,  756 

Receipt  as  evidence,  754,  803 

Receipt  not  conclusive  evidence  of  pajr- 

ment,  753 
Receiver,  748,  749 

Recovery  of  taxes,  see  infra,  Rscovxay  AKD 

Refunding  or  Taxes. 
Redpnption  from  tas  tales,  see  infra,  R*- 

DfcuiTiOK  FKOU  Tax  Sales. 
Refunding  of  taset.  see  infra,  Rbcovbby 

AND  Refunding  of  Taxes. 
Baimbarsement,  749 

General  rule,  749 

Lien  for  reimbursement,  750 

Mortgagee,  749 

Party  in  interest,  719 

Payment  in  good  faidi,  749 

Payment  under  claim  of  ownership,  749 

Volunteer,  750 
Script,  751 
Set-off,  751 

Special  assessment,  748 
Stub  book  as  evidence,  753 
Tax  certificate  as  evidence,  753 
Tax  sales,  817-818 
Tenant  for  life,  747 
Tsndsr,  755,  818? 

Effect  of  tender,  856,  857 

Tender  must  be  of  whole  amount,  856 
Third  person,  747 
Time,  746 

To  whom  made,  857 

Trustee,  748 

Trust  property,  748 

Unconditional  psytatnt  or  tender,  750 

Vendee,  748 

Vendee  in  possession,  748 
.Voluntary  payment,  see  infra,  RBCOvaar 

AND  REFUmillrC  OF  TAXES. 


TAXATION,  cont'd. 
I^BSBt  and  taatet  cont'd. 
Warrants,  75a 
Waste,  748 

Collector,  8oa,  810 
Equality  and  uniformity,  598 
Imposition  of  penalties,  778 
Municipal  taxation,  904 
Penalties  must  operate  oniformly,  S99 
Work  on  highways,  918 
IWatoBS  and  bonntlss : 

PuUic  purposes,  639 
IMad  te  radsutfon,  853 
Acceptance  of  bid,  854 
Computation  of  time,  854 
Execution  of  deed.  854 
Eztsnaioii  of  period  for  radasnpitoa,  854 
Court  may   extend   time  on  eqiAaUe 

grounds,  855 
Persons  under  disability,  855 
Redemption  must  be  within  statutory 

period,  854 
Sutute,  855 

Waiver  of  requirementa  as  to  time,  B55 
Infanta,  855 
Insane  person,  855 
Married  woman,  855 
Pwaons  ttndar  disability,  85  5 

Effect  of  extension,  856 

Effect  of  subsequent  statute,  856 

Extension  of  period  for  redemption,  855 

General  rule,  855 

Nature  of  title,  855 

What  may  be  redeemed,  856 
Redemption    must    be    within  italnlffiy 

period,  854 
Statutes  fixing  time,  853 
Time  fixed  by  sUtute,  854 
When  period  begins  to  run,  854 
V«flaaiial«har(a; 

Tax  a  personal  charge,  633 
Personal  liability  independent  of  lien,  745 
fanoaal  pr^erty,  635,  636 
Abstract  books,  637 
Confined  to  tangible  property,  63S 
Copyrights,  640 

Credits,  debts,  and  securities,  see  imfra. 

Debts. 

Deposits  in  bank,  see  infra.  Deposits. 
Description,   see   infra,   Dsacairnoir  or 

Propesty. 
Dog  tax,  see  infra,  Doo  Tax. 
General  rule,  636 
Good  will,  636 

Investments  in  federal  securities,  640 

Mortgages,  see  infra.  Mortgages. 

Municipal  corporations,  896,  897 

Patent  rights,  640 

Personal  property  taxable,  636 

Sales,  see  infra.  Tax  Sales. 

State  and  mnnicipal  bonds,  see  im^v,  Bem. 

Tangible  property,  636 

Whether  realty  or  personalty,  635 
Personal  representative,  see  mfra,  EXBCV- 

TORS  AND  Administrators. 
Parsons  and  things  tanbla,  63a 

Aliens,  633 

Bridges,  641 

Building,  641 

Building  on  exempt  land,  641 
Buildings  as  fixtures,  641 
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TAXATION,  cont'd. 
Fhmm  ud  thiafi  tanUii  fonf  rf. 
Gtixenship,  633 

Clafrification  of  property  for  tuutuMit  617 
•  Constraction  of  property,  634 
Debts  and  credits,  635 
Easements,  642 
Electorial  franchises,  633 
Equality     and     uniformity,     see  iufra, 

Eqdality  and  Uniformity. 
Exemption,  see  infra.  Public  Pbotbitt 

AND  InSTRUMKHTAUTIES  W  GOVSBMIUHT. 

Extraterritoiial  effect,  635 
Fixtures,  €41,  642 
Gas  mains,  641 
General  rule,  632 
Good  will,  635 

Government,  see  infra.  Public  Ptopsiry 

AND  InSTKUU£NTAUTIB8  OP  GoVBBMHaHT. 
Improvements,  641 
Incomes,  646 
Leasehold,  64a 
LQ^lative  dilcretion,  614 
.  Liability  created  by  tax,  633 
lioenae  to  use  land,  64a 
Lien,  see  infra.  Tax  Likn. 
Litigation,  647 

Mains  for  water  and  gas,  641 
Meaning  of  property,  634 
Mining  and  mineral  rights,  643 
Mortgages,  643 
Nonresidents,  633,  634 
Nonuaer.  63s 

Oecnpation,  btuineaB,  and  priyllege  taxea, 

Personal  property,  see  utfra,  Pbssomal 
Propbrty. 

Persons  residing,  owning  property,  or  do- 
ing business  in  state,  633 

Pipes  and  mains  for  water  and  gai,  641 

Polls,  see  infra,  Poixs. 

Property  in  general,  634 

Property  in  lands,  640 

Property  within  jurisdiction  of  state,  635 

Publie  lands,  see  infra.  State  and  Pniuc 
Lands. 

Public  properly  and  instrumentalities  of 
government,  see  infra.  Public  Pkopbbty 

AND  InSTSUKBHTALITIBS  of  GOVEBHlIBirT. 

Railroads,  641 

Real  property,  see  infra.  Real  Fsopbkty. 
Right  to  vote,  633 

Several  distinct  interests  in  same  land, 
640 

Slate,  see  infra.  Public  Propebty  and  Im- 

STRUUENTALITIES  OP  GOVEBWICENT. 

Structures,  641 

Suffrage,  right  of,  633 

Taxing  power  of  a  state  extends  to  all  per- 

persons  and  property,  63a 
Tax  lien,  see  infra.  Tax  Lien. 
Title  to  stmetnre  severed  from  the  soil, 

Uniformity,  see  infra.  Equality  and  Uni- 
formity. 

United  States,  see  infra.  Public  Property 

AND  InSTRUUSNTALTTIES  OF  GOVEBNMEirT. 

Unseated  lands,  634 

Water  mains,  641 
Pipes  and  mains  for  water  and  gas,  641 
Place  of  p^rment,  746 
Place  of  sal*,  see  infra.  Tax  Sales. 


TAXATION,  cont'd,   

TtaM  at  taxation  (see  infra.  Situs)  : 
VMioMd  pr^ar^,  649 

Actual  situs  of  property  controls  taxsr 

tion,  650 
Agent,  656 
Animals,  653 

Cattle  owned  by  nonresident,  6s» 
Cattle  shipped  into  state,  65a 
Change  of  residence,  651 
Corporate  property,  see  Taxation  (Cob- 
pokate). 

Corporation,  boats  owned  hr,  658 
Credits,  653 
Debts,  6S2 

Decedent's  estate,  653 
Decedent's  estate  after  distribution,  653 
Domicil  deterainea  place  of  taxation, 
650 

Enwneration  of  classes  of  personalty, 
6sa 

Executors  and  administrators,  654 
General  principles,  649 
Guardianship  property,  654 
Ice,  656 

Intangible  personal  property,  653 

Logs  and  lumber,  654 

Mon^,  655 

Mortgages,  655 

Municipal  taxes,  883 

Partnership  property,  655 

Property  employed  in  business,  6$s 

Property  held  in  trust,  656 

Property  in  hands  of  ^ent,  656 

Property  in  process  of  manufacture.  657 

Property    in    transit    or  temporarily 

present,  657 
Property  of  decedent,  653 
RegnlEtioo  of  commerce,  658 
Residence  at  principal  place  of  business, 

6si 

Residence  or  domicil  for  purposes  of, 

taxation,  651 
Residence  where  one  spends  most  time, 

651 

Resident  owner  of  debts  out  of  jurisdic- 
tion not  taxable,  653 
Ships.  fiS7 

Standing  timber,  655 

Timber,  654 

Trust,  656 

Vessel,  657 

Water  craft,  657 
Property  in  state  on  such  date,  646 
Property  must  be  in  jurisdiction,  648 
lMlpr«plctj,648 

Creation  of  new  county,  649 

General  rule,  648 

Illustrations,  649 

Lands  lying  in  two  distriets,  £49 

Lands  of  nonresidents,  649 

Water  power,  649 

Water  works,  649 
Residence  at  listing  or  aasessment  decisive, 

648 

Situs,  sec  infra  Situs. 
Subdivisions  of  state,  648 
Place  of  taxing  corporation,  see  Taxation 

(Corporate). 

PoBs,  634 

Citixenship,  634 
Constitutional  provisions,  634 
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Definitioa  of  poU  ttUt,  6^4 
IlliMtfation«,  634 

Purposes  for  which  tax  may  bft  tu«d,  634 
Residence  determines  liabUity,  6^4 
Work  on  highway,  917 

PMtiAy: 

Notice  to  redeem,  $64 

Posting  notice,  838 

loir*  tf  titttin,  583 
Change  of  mode,  617 
Clftuificatiofl  of  property,  61^  .  : 
CoHsHtutlonal  restrielioni,  see  M/ni^  Om- 

STITirriDNAL  RestbictiOMS. 
Courts   canndt  interfere   ^Ith  legislature 
-  acting  within  eobstltutionkl  Umlt,  615 
DetegalioH  of  potato,  Me  infra,  Dilboatiow 

OF  POWEK. 

BtiUnent  dOHMin  dUtinti^k$4  fnm,  aee 
infra,  EIminbnt  Douaim  DlttlMGOisuD 
FkOm. 

Execntive  fuoetloflS,  StS 
Executive  officers,  615 
Exercise  of  power,  613 
Extent  of  power,  $83 
Extraterritorial  extetit,  {84 
Grant  of  legislative  power  ilieltidts  tuft> 
tion,  614 

Inherent  attributi!  of  sovereignty,  S83 

Judicial  functions,  61$ 

Legislative  fuactioti,  613 

Legislature  determines  as  td  Mibjects  of 

taxation,  614 
Legislature  determines  as  to  time,  Occasion, 

and  extent,  614 
Legislature  exce^ng  eonstittttiMal  power, 

616 

Ministerial  fuilctloiu,  Bts 
Ministerial  officers,  6ts 
Mode  of  exercise,  617 
Nature,  583 

Persons  and  things  lajtObU,  Me  tkfra,  FU- 

90KS  ANb  TttlKcS  TaXaSLE. 
Police  power  distinguished  from,  586 
ligHn^»isHituni,  see  infra,  WAivat  ob  Rb- 

LINQUISHUkirt. 

Retrospective  l^slation,  617 

Subjects  of  taxation,  see  infra,  1*ekmim 

AHD  Things  Taxable. 
Treaty,  see  infra.  Treaty.  . 
Unlimited  nnlesa  restricted  by  COnstittitioii, 

583 

Waiver    or    MinquUhmeM.    Me  infra, 
WAIVn  01  RKLlltgt)I«»HtKt. 
President,  see  infra,  Ettcvrtn, 

Appointment  of  collector,  769 

Authentication,  68y 
Payment,  7Si 

Presumption  In  favor  of  aiMMBwnj  683 

Regularity,  771,  77J,  88s 

Regular!^  and  vaHdHy  of  aeti  df  boarda  of 
feqdillfatiMi  nnd  review,  yu 

Regularity  and  validity  of  official  icts,  yaS 

Return,  B42 

Signature,  yft 
Premmptldn  in  favor  of  asHssment,  718 
Presumption  of  due  return,  694 
Mvata  Intematloiutl  kw  (sea  infra,  Fua  of 
Taxation)  : 

Double  taxation,  6x0 


ti6a 


TAXATION,  cont'd. 
Krivnta  tmmuUatA  MP,  MM'tf. 

Extnterritorial  effect  a(  tut  UtW,  435 
CottfUet  of  law,  584 

Property  Within  Jurisdictian  of  states  635 
Taxation  by  different  Mates,  0to 
Privileges  and  immnnilief,  See  infru,  EflUAi, 
PbIVILEGBS,  lUUVMlTllS,  AND  PsOTBCTiaX 

OF  Law. 

Privilege  tiutu,  Me  infrn,  OcctiFjnioit,  Bosi- 

«tt8,  MS  Pftivn^gk  Takes. 
jptodnetiMi  of  dweumeoti,  67a 
Property,  see  infra,  FEiMRt  and  TkiHca 

Taxable. 

Proportional  taxation,  sen  infra,  Bflt/Aurr 

AND  Uniformity. 
Protection  of  km,  see  infra,  S^tlKU  Paiv- 

xirBfiEs,  iMiluiiifnta,  AMD  PaoTwnAii  nr 

Law. 

Vnrtait  (see  infra,  RBcottRT  am  BtfDlraiirG 

OF  Taxes. 
Liatulity  of  collector,  797 
BBbUoaUoB,  707 

Delinqnent    list,    see   infra,  THHlMtOumn 

List.         -,  . 
Xatkod  ^advarttsaHinti  8aG 

Advertisement  in  newsftaparj  Sail 

Advertistamit  need  not  oxleiid  M  date 

of  aale,  M   

Affidavit  or  ctrttteaW  ia  pr«siuaptiv«  evi- 
dence, 629 

Burden  of  proof,  8*9 

Certificate  must  be  made  part  ni  record 
8*9 

Certificate  of  notice,  838 

Comptitatioq  of  tinw.  Say 

Contents  of  certificate  o{  potiea,  839 

Cnrtiinwtia  pid)Hea|ioai  i«y  . 

Date  of  ipidrfiMtion  faod  hy  date  ol 

newspaper^  Say 
Directoiy  statntw,  8«d 
Intervals  of  publieatiyB,  8s6 
Mandatory  statutes, .  8*6 
Place,  of  iiostlqg,  8a8 
Foating  notice^  8a8 
Printed  or  written  notice,  8a8 
Proof  of  proper  notice^  SaB 
Public  place,  8a8   .  . 
Reasonable  time,  Say  . 
Statutes  mandatory,  8a6 
StqFpIement,  8a6 

Time  for  commencing  publication.  Say 
Weekly  notice  of  pnblieatioa,  837 
What  language,  836 
yi^X  RU^ica^q  to  begin,  837 
VatlM  ta  retaflt,  863 

Affidavits  of  8«vice  tad  inditefatwn. 
864 

General  rule,  863 
Illustrations,  864 
Posting  notice,  864 
Statutory  provisional  864 
Public  benefita,  630 

PnVleliMltlii 

Public  purposes,  630 
MOle  laiwtrMM«ta  aad  lallto  imtii 

Pi^ic  pttiposes,  630 
Public  lands,  see  infra,  Statb  Am  Pnuc 

Lands. 

MlBe   tflean    (see   infra,    AssBssMxirTS : 
Boards  of  Equalization  and  Rbvibw)  : 
Collector,  see  infra,  Coti-EcroB. 
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TAXATION,  comid, 
P«1iUa  oOoHi,  cont'd, 
Ooatraoti 

Compensation  of  public  officers,  la 
Levy,  see  if^^ra.  Levy. 
Liability  of  assessing  officers,  see  infra. 

Liability  or  Assessing  Oeficbesi 
Payment  fntstraled  by  ofUctr,  see  mfra. 

Payment  and  Tkhdbr. 
Purchasing  at  tax  sale,  959 
Tax  sates,  831 

Posting  notice,  8a8 
ViUle  jiMpif   ud  InitnuunttlltiHtf  lOvffB' 

■eni,  643 
Agencies  of  government,  S46 
General  rule,  643 
Indian  land,  646 

Public  landi,  see  infra.  State  and  Fubuc 
Lauds. 

Taxation  widi  latent  of  goremment,  C43 
PnUlB  pozpoiM,  624 

Agricultural  societies,  628 

Apportionment  o{  burdens,  632 

Benefits  merely  incidental,  636 

Benefits  must  be  local  as  well  as  jfidiUc  630 

Benefits  need  not  be  entirely  locali  631 

Oiarities,  628 

Consideration,  593 

Constitutionality,  627 

Contii^ent  expenses,  628 

Course  and  usage  of  goTemmenl,  636 

Debts  not  yet  incurred  or  not  yet  due,  638 

Determination  of  character  of  puriwac,  fias 

Drain^,  628 

Eminent  domain,  6s6 

Equitable  claims,  6a% 

Esaential  character  of  the  direct  object  of 

IwpendituTcs,  635 
Examples,  637,  6s9 
Exhibits  at  fairs  and  exhibitioiM,  6a8 
Fire  departments,  638 
Fostering  of  private  manufactures,  637 
Functions  of  legislature  and  courts,  631 
Functions  of  legislature  and  judiciair,  6af 
Incidental  benefits,  636 
I^iCal  burdens  requiring  local  benefits,  629 
Manufactures,  637, 
Moral  obligation,  638 
Vsoaasl^  of  pabUo  parpoia,  624 

Inherent  in  definition  of  tu,  623 

Purpose  must  be  public,  634 

Statutory  provisions,  625 
Pensions  cud  bounties,  629 
Pcnrer  to  tax  is  the  power  to  destroy,  6a6 
Public  health,  630 
Public  improvementa,  630 
Public  schools,  639 
Public  ifrorks,  630 
Purposes  held  not  to  be  public,  617 
Purposes  held  to  be  public,  637 
Unconstitutionality  must  be  clear,  6ay 
Pnhllc  sohools ; 

Public  purftoBCB,  619 
Purflhass: 

Redemption  distingoished  from,  849 
Parpsse  of  teatiiw,  581,  604 
For  revtaile,  6*4 

PmbHc  purposes,  see  mi/vw,  Punic  Fuk- 
poses. 
ftnsntity  to  bs  sold,  831 
Distinct  parcels,  833 


TAXATION,  confd. 
OuatUy  to  bo  lOliL  cont'd. 
Excessive  quantity,  831,  83a 
General  rule,  831 
More  than  necessary,  831 
Parcels,  833 

Sale  asooidlnf  to  ssssssimat,  834 

Apportionment,  834 
Designation  of  part  Sold,  835 
General  rule,  834 
Illustrations.  834,  835 
Single  tract,  834 
Tracts  assessed  en  masse,  834 
Tracts  separately  assessed,  834 
Undivided  interest,  835 
Ms  In  parcels,  833 

Certain  lots  sold  together,  833 
Deed  void  on  its  face,  833 
Distinct  parcels  must  be  8<^  sepsratdy, 
833 

Offering  specified  number  of  acres,  834 
Sale  en  masse  of  several  lots  or  parcels, 
«33 

Sale  of  whole  In  absence  of  bidder  for 
part,  834 

Smallest  quantity  that  will  satisfy  taxes, 
833 

Statutes  authorizing  sale  of  whole  tract, 
833 

Whole  trac^  833 
OtMMi-municipalities,  90s 
Bsiboads  (see  Taxatiox  (Cospobati)),  641 

Valuation,  689 
kates,  see  infra,  Restbictioks  om  Rati. 
Sssl  property,  635, 640 

Bridges,  641 

Buildings,  641 

Buildings  as  fixtures,  <!4i 

Buildii^  on  exempt  land,  641 

Definition,  640 

Description,  s«e  infrog  Dxsctipnov  dp 

PlUtPBRTY. 

Easements,  643 
Fixtures,  641,  643 
Good  will,  636 
Improvements,  641 
Leasehold,  642 
License  to  use  land,  643 
Mining  and  mineral  rights,  643 
Mortgages,  643 

Place  of  taxation,  see  infra,  pLAa  op  Tax- 
ation. 
Property  in  lands,  640 
Railroads,  641 

Sales,  see  infra,  Tax  Sales. 

Several  distinct  interests  in  same  land,  640 

Structures,  641 

Title  to  structure  severed  from  sod,  641 
Whetfaer  realty  or  personslty,  63s 

Realty,  641 

BMOMiniwttts,  698 

Assessments  In  gross,  701 
Bad  faith  of  taxpayer,  699 
Construction  of  statute,  £99 
Death  of  taxpayer,  701  ' 
Eacaped  proper^,  698 
Expjiess  authority,  700 
Ferreting  contracts,  70a 
General  rule.  698 
Implied  authority,  699 
M^tgence  of  tucpayer,-  699 
Penal  provisions,  699 
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TAXATION,  contd. 


cont'd. 

Power  dependent  upon  statutory  atithori^, 
698 

Purpose  of  statute,  699 
Regular  assessment  res  judicata,  701 
Relation  back  of  assessments,  701 
Res  judicata,  701 
Time  of  making  assessment,  700 
Under-valuing  property,  700 
Valuation  of  property,  701 
Void  assessmenu,  699 
Bwsipt,  756 

Duty  of  officer,  656 
Evidence  against  collector,  803 
Evidence  of  payment,  752 
Levy  of  assessment,  753 
Liability  of  collector  who  has  receipted 

without  receiving  payment,  798 
Mandamus,  756 

Receipt  not  fKmcIusive  evidence  of  pay- 
ment, 753 

Statute  making  receipt  conclusive,  753 
Sufficiency  of  description  in  receipt,  752 
XMstverB: 

Collection,  781 

Distress  or  summary  seizure  and  sale,  79a 
Naming  the  taxpayers,  680 
Payment  by  receivers,  748 
Payment  of  taxes,  749 
Beoerd   (see  infra,  Boakos  of  £at7ALiZATloir 

AND  Review;  Roli.)  :. 
Abbreviations  in  record,  75a 
Discrepancfv  between  certificate  and  record 

of  sale,  845 
Evidence  of  payment,  75a 
Urj,  732 

At»ence  of  record,  733 

Authentication  of  record,  733 

Due  presentment  and  adoption  of  propo- 
sition to  make  levy,  733 

Meeting  and  proceedings  thereof  should 
appear.  733 

Necessity  of  record,  733 

Necessity  of  signing  by  proper  officen, 
733 

Record  as  evidence,  73a 
Record  conclusive  evidence,  733 
Record  should  state  facts,  733 
What  record  should  show,  733 
Hotloe  of  sale: 

Certificate  must  be  made  part  of  record, 
828 

Certificate  must  be  recorded  within  pre- 
scribed time,  839 

Facts  and  not  conclusions  to  be  stated  in 
certificate,  839 

Insufficiency  of  record  not  curable  hy 
parol,  629 

Must  show  compliance  with  statute  in 

every  particular,  829 
Printer's  certificate,  828 
Return,  843 

Summary  proceedings,  788 
Tax  lien,  737 
Tax  sales.  843 

When  certificate  is  required  to  be  recorded, 
845 

BMorerr  and  rsttandlng  of  tazaa,  756 

Agreement  to  refund  void,  759 
Demand,  760 
Pratid,  764 

1164 


TAXATION,  comfd. 
Bmotox  and  raAuiding  of  taam,  comfd. 
Illegal  tax,  759 
Interest,  764 

Involuntary  payments  mv  be  reoovered, 

758 

Irregular  tax,  759 
Limitation  of  actions,  764 
Mistake,  764 
Ordinary  remedy,  759 
Partly  illegal,  759 
Vntast,  763 

Liability  of  collector  for  taxes  paid  nnder 

protest,  797 
No  recovery  on  grounds  not  named.  763 
Protest  immaterial  where  payment  vohn- 

tary,  763 
Protest  in  writing,  763 
Protest  should  be  definite,  764 
Statutes  allowing  recovery  when  psr- 
ment  made  under  protest,  763 
Recovery  of  taxes  paid,  757 
Mtaadlag  tuus,  756 

Statutory  provisions.  756 
Volunury  payments  may  be  refunded, 
757 

Right  to  recover  in  general,  757 
Statutory  tribunal,  760 
Tax  must  be  ill^al  and  not  merdy  irregn- 
lar,  759 

Tax  must  have  been  received  by  state  or 

municipality,  759 
Taxpayer  must  first  pursue  his  ordiaaiy 

remedy,  760 
Unconstitutional  taxes,  758 
Voluntary  payments  not  recoverable,  757 
What  eOBStltntM  Tolnntary  pnyBSnt,  760 
General  rule,  760 
Mere  threats  not  coercion,  761 
Payment  fay  agent  voluntarily,  761 
Payment  to  avoid  sale  or  imprisooflKnb 
761 

Pasrment  to  clear  title,  761 
Pajrment  to  prevent  discontinuance  of 

business,  761 
Payment  to  prevent  issuance  of  warrant 
76a 

Payment  under  threats  tihat  penalties  will 

be  imposed,  761 
Presumption  that  piqrment  was  volni- 

tary,  76a 
Redemption  from  a  tax  sale,  763 
Regular  tax  proceedings  have  force  of 

execution,  762 
Seizure  not  necessary.  76a 
Warrant  held  to  constitute  duress,  761 
Xedsmption    (see  infra,  RraKumoii  non 
Tax  Salbs)  : 
Forfeiture,  848 
Bedemptlon  from  tu  sales  (see  Tax  Tmcs). 
849 
Amonnt,  858 

Amount  named  fay  officer  must  be  ten- 
dered, 858 
Amount  necessary  to  effect  redenptioa 
858 

Improvements,  Stfo 
Rents  and  profits.  860 
State,  county,  and  municipal  taxes,  859 
When  amount  cannot  be  discovered.  858 
When  lots  are  assessed  and  sold  sepa- 
rately, 859 
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TAXATION,  c<m(d. 
XadamptlOB  from  tax  hIm,  eontd. 
AmniBt.  eoHt'i. 

Where  land  is  improperly  grouped  lad 

sold,  859 
Whole  amount  must  be  paid,  859 
Certificate  of  redemption,  865 
Compliance  with  statute  necessary,  S49 
Construction  of  redemption  statutes,  850 
Definition,  849 

Distinguished  from  purchase,  849 
Xffwt  of  redMaptUmf  850 

Deed  to  purchaser  after  redemption  is 
invalid,  850 

Effect  of  paramount  title,  851 

General  rule,  850 

Redemption  by  grantee  of  owner.  830 

Redemption  by  mor^agee  or  other  lien- 
holder,  851 

Redemption  by  occupant,  851 

Redemption  by  one  of  several  lienhold- 
era,  851 

Redemption  by  owner,  8s  0 

Redemption   divests    outstanding  legal 
title,  850 
Xmdtable  jorlsdietioii.  666 

rorecloaure  of  right  of  redemption,  867 

General  rule,  866 

Injnoction  to  restrain  execution  of  tax 

deed,  867 
Mandamus,  867 

Where  void  tax  deed  is  issued,  867 

Equitable  redemption,  858 

■videnee,  S65 

AfGdavit  of  publication,  866 
Books  of  redemption,  866 
Burden  of  proving  proper  notice,  866 
Certificate  of  redemption,  865 
Evidence  to  prove  occupancy,  866 
Evidence  to  prove  tender  of  payment, 
866 

Evidence  to  show  residence  of  owner, 
866 

Evidence  to  show  rig^t  to  redeem,  866 
Proof  of  title  not  necessary  for  redemp- 
tion, 866 

Receipt  of  officer  authorized  to  reoeive 
payment,  866 

Tax  deed,  866 
General  rule  as  to  who  may  redeem,  851 
Improvements,  860  ' 
Infants  (see  infra,  PBtiQD  rOE  Rbdbhf- 

tiom),  8s  3 

Insane  persons,  see  infra,  Peuod  fox  Rb- 

DBMPTION. 

Interest  in  land,  849 
Ju^^ment  creditor,  851 
Lien  creditor,  851 

lAmitoHoH  of  actions,  see  infra,  LucirA- 
TioK  OF  Actions  ;  Period  for  Redekp- 

TIOM. 

Married  women,  see  infra.  Period  pox  Ri- 

DEMFTIOH. 

Mortgagees,  853 
Nature  of  right,  849 
Necessity  for  notice,  850 
Notice,  850 
Votlos  to  redeem,  860 
Aflldavits  of  servlos  and  pabUeatlox,  864 

Contents  of  aifidavit,  865 

General  rule,  864 

prcrequirite  to  ta^  deed,  864 


TAXATION,  confd. 
Bedanptioa  turn  tax  salai,  confd. 
VotiM  to  ndoam,  cont'd. 
Affidavits  of  seniM  and  yaUioatlAB,  cont'd. 
Service  not  complete  until  affidavit  is 

filed,  864 
Who  may  make  a0idavit,  865 
Amount  due,  863 
By  whom  served,  861 
Contents  of  notice,  86^ 
Deed  issued  on  insufficient  notice,  860 
Description  of  land,  S6s 
Full,  861 

General  requisites  of  notice,  861 
General  rule,  860 
Mortgagee,  863 

Names  of  owner  and  purchaser,  86a 
Necessity,  860 
Occupants,  863 

Persons  entitled  to  notice,  863 
Posting,  864 
Publication,  863 
Service,  861 
To  whom  given,  86a 
Owners,  8so-8sa 
Part  owners  may  redeem,  85a 
Payment  and  tender,  856 
Amount,  858 

Effect  of  erroneously  marldog  land  re> 

deemed,  8S7 
Effect  of  tender,  857 
Equitable  redemption,  858 
Fraud  of  officer,  858 
General  rule,  856 
Improper  entry  or  certificate,  856 
Kind  of  money  required,  857 
Method  of  payment,  857 
Mistake  of  officer,  8s8 
Offer  to  redeem  without  tender  inopera* 
tive,  856 

Fiqrmeot  and  tender  effect  redemption, 
9S6 

Refusal  to  accept,  8s7 
To  whom  made,  857 

When  amount  cannot  be  discovered,  8s8 
When  dispensed  with,  858 
Ptriod  of  redemption,  see  infra,  Pxaton  fob 

RmBHFTiOir. 
Persons  under  disability,  see  infra,  PsaiOD 

FOR  Redemption. 
Purchase  distinguished,  849 
Purchaser  at  foreclosure  sale,  8s3 
Purchaser  at  invalid  subsequent  sale  cannot 

redeem,  &$2 
Rents  and  profits,  860 
Statute,  compliance  with,  849 
Statutory  right,  849 
Title  need  not  be  absolute,  85a 
Trustee  or  cestui  que  tnut,  851 
Who  may  redeem,  851 
Referees,  see  infra  Boards  of  EguALiZATiox 

AND  Review. 
Refunding  of  taxes,  see  infra,  Recovxsy  and 

RSFUNDING  OF  TaXES. 

Reimbursement,   see   infra,   Pavubnt  akd 
Tbhder. 

Relinquishment,  see  infra.  Waiver  or  Relin- 
quishment. 
Bemaindan,  reversions,  and  sxeeatety  int««t% 

741 

Naming  the  taxpayers,  677 

Neglect  pf  life  tenant  to  pay  taxes,  748 
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TAXATION,  coMf rf. 
Banaladan,  rtnwiOBi,  trt  ■wwUory  tatmrtii 

cont'd, 

PaymeDt  by  life  tenant,  748 
Payment  by  tenant  for  life,  747 
Payment  of  special  asscMment*,  748 
Waste,  748 

Remedies,  see  infra,  Coupulsoky  Collec- 
tion. * 

Bedemption  from  tax  sales,  860 
Residence  (see  infra.  Naming  the  Taxfaybk; 

Place  of  Taxation),  651 
Bsijii4i»t»: 

Regular  assessment  9>  m  judicata,  701 

Valuation  of  property,  694 
SeitrtotlOQi  9&  ratf,  610 

Constitutional  provisioni,  610 

Effect  of  taxation  in  excess  of  limit,  6ia 

Existing  contracts,  6ia 

Interference  by  court,  613 

Legislative  action  required,  611 

Municipal  taxation,  621 

Obligation  of  pre-existing  contracts,  6ia 

Self-executing  limitation,  611 

Subsequent  contracts,  6l» 

To  wltat  taxes  Imitation  niajr  vpply,  6ta 

Void  as  to  excess  oalf  wbeire  Mparable, 

IstroaetlTfl  eonstmotion : 

Change  of  remedy  not  retroactive  and  does 
not  affect  pending  proceedings,  782 

Repeal  of  taxes  not  retroactive,  789 

Tax  lien,  735.  74a 

TaJ(  sales.  Si  7 
Retrospec|ive  laws,  617 
Bstnmi  (see  infra,  CoKPLanoN  of  RsnnN 
OF  Assbssusmt)  : 

Collector's  general  warrant,  77s 

Delinquency,  774 

Distress  or  summary  seizure  and  sale,  793 
Tojf  sales,  see  infra.  Tax  Salrs. 
Bttani  1^  Uxpajvt,  669 
Conclusiveness,  670 
Effect  of  statutes,  670 
Estoppel,  671 

Estoppel  when  Bssesnnent  void,  67s 

Forfeiture  of  land  for  cootinunl  .^Ittre  to 
return,  669 

Requisites  of  statutory  offense,  $70 

Return  as  an  estoppel,  671 

Return  not  a  condi^on  pFccedent  to  ^stesa- 
mtot,  670 

Sbitutory  provisions.  669 

Void  assessments,  670 
Review,  see  infra.   Appeal  ahd  Review; 

BoAUDS  or  Equalizatioe  ahd  Rbvibw> 
Riparian  rights,  642 
BabbfliT: 

Liability  of  collector,  799 
BcU  (see  infra.  DEuirguEVT  List),  668,  769. 

Arrangement,  668 

Authentication,  see  infra,  Aot'HENTICATFOH. 
Boards  of  equalisation  a$td  review,  see 
infra,  poAftos  of  Equalization  ahd  Rk- 

VIBW. 

Contents,  668 
Correction,  697 
Definition,  668 

Informalities  hetu  immaterial,  66g 
Necessity,  668 
Requisites,  770 


TAXATION,  etmfd. 
Revision,  697 

Separate  assessment  of  atate,  coonty,  mad 

town  taxes,  668 
Separate  lists,  770 

Tax  roll  as  authority  for  collecting,  770 
Tax  roll  operates  as  judgment,  770 

Benefit  rule,  899 
Constitutionality  of  statutes,  900 
Majority  rule,  898 
Poller  of  miinicipali^,  898 
Statutes  exempting  or  fixinf  lower  ntc; 
900 

Taxable  if  within  mn^  of  nmnic^wl  bene- 
fits, 899 

Rotary,  see  infra,  Coufxnsatioh  of  Col- 

LBCTOKS. 

•ale    (see  infra,   Distbsss  or  Svanuar 
Sbizube  and  Sale;  Tax  Sales)  : 

Forfeiture,  847 
Sale  en  massf  or  in  parcalt,  tee  iufrQ,  Qdah- 

TiTY  TO  Be  Sold. 
Savings  banks,  see  infra.  Deposits. 
Bokool  districts  and  sob«ol  taxes,  905 

Assessment,  907 

By  whom  exercised,  907 

By  whom  tax  extended,  907 

Collection  of  fund,  911 

Compliance  with  statute,  907 

Conptitutional  authority,  900 

Delegation  of  taxing  power.  90| 

Disposition  of  fund,  911 

Exemptions,  910 

Exercise  of  ppwer,  907 

Fpr  wbat  sdiool  taxstiott  0117  be  aBAof^ 
'  ized,  906 

Judicial  control,  909 

Legislative  grant,  906 

Limitation  of  amount,  909 

Mode  of  exercise,  907 

Necessity  for  l^slative  grant  ffifi 

Persons  taxable,  909 

Proper^  taxable,  909 

Purpose,  907 

Railroad  property,  gio 

Rate,  909 

School  districts,  906 
•  Submission  to  popular  vote,  908 
Taxation  in  other  districts,  910 
Validly  of  atatiitea  grantinK  power,  gos 

Scrip,  753 

Sfattd  tan44,  KC  iufra,  Nahihg  ths  Tax- 
payer. 

leenritiea,  637 

Investments  in  federal  secuntica,  $44 
State  and  municipal  bonds,  639 

Seintre,  see  infrq,  Distsess  '  on  ,S^l|iCA>r 
Sbizukb  amp  Sale, 

Set-off,  reeonpamit,  and  oecntsrelalu,  751 
Collector,  81  a 

Taxes  not  subject  of  or  liable  to  aet-^, 

580 

Sereral  Unds  of  taxes : 

Ad  valorem  tax,  583 
Amusements,  583 
Capitation  taxes,  5S4 
Direct  taxes,  583 

IMrect  taxM  witbin  tiw  ""^"f*Tg  of  fbe 

Ctonatitution  of  United  Statca,  5>s 
Exportt,  j8f 
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TAXATION,  contd. 
•mnl  Undi  Of  taxM,  cofM*  A 
General  taxes,  581 

impont.  s8a 

Incnme  taxes,  562^ 
Indirect  taxes,  spa 

Manner  of  payment:  (MO  wifrifc  p^TMXllT 

AHD  Tbhdkk),  i%» 
Mow  tm*.  S8« 

Purpose  of  ta^,  $8; 
Special  tajfes,  {St 
Specific  tax,  582 

Subjects      tmtipn  (see  infra,  Psppo** 

AND  ThIHCS  TaYABHK),  |84 
Taxes  in  kind,  s8s 
Sheriff,  see  in/ra,  DaxsCTOB. 
Ships  and  shipping,  657 
Sinliing  fund  taxes,  894 
«tw  (we  infra,  Pmct  rf  Taxatioh;  Taxa- 
tion CCoWQWn): 
Agent,  656 
Animals,  653 

Cattle  owned  by  itenresid^ot,  iSf 

Cattle  shirked  into  f^te,  653 

Corporate  property,  fe«  TaxatIOW  (Om- 

poratb). 

Corporation,  boats  owned  by,  ^f^ 
Debts,  653 

Debts  and  credits,  ^35 

Decedent's  estate,  6s3 

Decedent's  esute  after  distributjpo,  654 

Executors  and  ■diPWistr»t4iv.  654 

Guardianship  property,  654 

Ice, 

Intangible  personal  property,  0}« 
Logs  9pd  llimbfr.  6S« 

Money,  655 
Mortgages,  655 

Partqership  proorr^,  $14.  (5| 
Property  employitd  ip  business,  655 
Fn^er^  held  in  trust, 
Property  in  ksnds  Qi  nm%f 
Pnperty  in  proMsff  Qf  mnnfacttira,  £57 
Proper^  in  transit  of  teqfnrarilr  present 
657 

Property  of  decedent.  $53 

Regulation  of  iwmiMrpe,  (^8 

Resident  ofnier^f  debt*  (H||  of  jmrigdictioii. 

6S3 

Ships,  6s7 

Sunding  timber,  1{5f 
Timber,  654 
Trust,  656 
Veswl,  tiS7 
Water  craft,  (57 
Bpadal  assaasmeats; 

Local  burdens  requiring  local  beiM^ts,  fiap 
Payment  by  life  tenant  or  r«iR«t4deRnan, 
748 

Special   assessments   distingitiglitd  from 

taxes,  579 
Special  taxes,  581 
Specific  tax,  58a 
Stamps: 
Writs,  647 

State,  see  infra,  PmtJC  Piorarrr  AMD  In- 

STRUMEHTALITtES  OV  GovBaiTHniT. 

Stftfis  ud  nUle  tandt,  H% 
Allotment  of  Indlftn  lands,  64^ 
Date  at  which  the  ri(Hit  to  tax  grants  of 
United  Stittts  tuuU  iMgiB,  «f4 


TAXATION,  conlfd. 
atata  and  pabUe  lands,  confd. 
Defeasible  title,  645 
Equitable  title,  644 
General  principles,  644 
Indenini^  lands,  £4$ 
Indian  lands,  646 
Payment  of  cost  of  surrey,  64} 
Ferment  of  purchase  price,  649 
Fer^ns  on  Indian  lands,  645 
Possessory  rights,  644 
State  lands  hpld  under  a  contract  of  pcr- 

Sliase,  645 
Title  liable  to  be  defeated,  645 
Statutory  rew*4y,  «ee  w/iro,  CowpLSoay 

COLLXCTIOR. 

Mooki 

Peductiop  of  indebtedness,  693 
Stock  and  stockholders,  see  Taxation  (Cob- 
poratb). 

Street  railways,  see  Strut  Railwavs. 
Streets  (md  sidewalks,  see  infra.  Highway 
DlSTB|[7S,    AMP    StBBBT    and  HiOHWAV 

Taxes. 

Suhjecfs  pf  taxation  (see  infra,  Pvbmns  and 

Things  Taxable),  5B3 
■■ttiWH  ttt  poptlar  TOto  (see  imfra.  Mu- 

MiciPAL  Taxation)  : 
Highways,  914 

School  districts  and  school  taxes,  908 

BBbroff«Uoni 
Fara«)t  of  tMtfs,  265 

By  another  thut  pwner,  749i  7$0 
General  rule,  26^ 

Mortgagee  or  other  incumbrancer,  266 
Payment  of  ct^stom  duties,  j66 
Personal  representative,  a6$ 
Tenant  in  common,  265 
Vendor  or  vendoe  of  land,  S65 
Volunteer,  366 
Purchaser  at  ini^Ud  tax  sale,  339 
5^cce«iof»  Iftm,  pee  Succession  Taxbi. 

CoUection  of  taxes.  368 
Summary  proeee4ingt,  tfa  infra.  Coupulsobt 
Collection;  Coiistitutionai.  Law;  Dis- 
tress OK  SuuKARY  Sbizubx  AND  Salb; 
Summary  RaifftpY. 

ApuHMT  nnodj ! 
IMsBltinf  •oUsBt^rs,  808 
AiTcst  sad  imprisooment,  808 

Constitutionality,  809 
Construction  of  statutes,  809 
Pilposal  of  fund,  810 
Distress  warrant,  808 
Extent,  808 
C^neraUy,  808 
Informal  notice,  809 
Interest,  810 

Lien  on  collector's  bond,  9o8 
Nature,  808 
Notice  of  motion,  809 
Penalty,  810 

Process  must  show  facts,  810 

Repovcfy  usually  limited  to  taxes  aetnally 

collected.  810 
Statute  to  be  strictly  complied  with,  809 
StstntoTT  bond  required,  809 
Snmmary  Ju^meqt  on  motion,  806 
Smmniinr  process  onlr  wbilo  cpUeetor  is 

In  (HRce,  809 
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TAXATION,  eoni'd, 
SoBBUury  iwBsdr,  cont'd. 
IMkttltliig  oolketon,  cont'd. 

Summanr  remedy  impliedljr  indoJed  la 

the  contract,  809 
Tax  execution,  808 
Validity.  808 
BnretjiUp  > 

De  facto  collector,  807 
LiaUUty  of  lontiM  on  bond  of  OMilMtirt  804 
Different  bonds,  807 
Diversion  of  funds,  S07 
Dntiei  incident  to  office  at  time  bond  ii 

executed,  805 
Election  of  successor,  80s 
Bstoppol  of  sarotiot,  806 

collecting  without  warrant,  806 
Collection  wholly  without  authority, 
807 

Collector  ineligible,  $06 
D*  facto  collector,  807 
Irregidar  warrant  or  list,  806 
If  oneys.  officially  received,  806 

Funds  collected,  80C 

Funds  reaching  dertination,  807 

General  bond,  805 

General  words  in  the  condnnon  of  the 

bond,  805 
Indulgence  to  collectors,  807 
Language  of  bond,  805 
Lialnlity  for  all  official  acts,  807 
Misappropriation  of  funds,  807 
Official  acts,  807 

Payment  to  be  applied  to  bond  under 

which  money  is  collected,  807 
Qualtlication  of  successor,  80s 
Railroad  taxes,  806 
School  funds,  806 
Special  bond,  80s 

Strict  interpretadon  in  favor  of  sardy, 
804 

Term  of  liability,  804 
Time  for  which  liable,  804 
Treasurer  ignorant  of  misappropriation, 
807 

Tax  a  personal  charge,  633 
TaxatiOB  by  valoatloa,  605 
Ad  valorem,  607 
ArUtraty  valuation,  606 
Constitutional  provioiona  requiring  tuta- 

tion  by  valuation,  60s 
DiflFerent  modes  of  vduation  pemusaibl^ 
tio7 

Equality  and  uniformity,  606 

Evasion  of  re(|uirement  by  legislature,  606 

Exact  valuation  not  required,  607 

Mandatory  provisions,  606 

Taxation  not  based  on  valuation  vtnd,  606 
Tax  d»Mds,  see  Tax  Titles. 
Taxes  in  kind,  58a 
TaxUoB,  735 

Construction  of  statute,  735 

Creation,  735 

Description  of  realty  held  essential  to  lien, 
737 

Distress  or  summary  seizure  and  sale,  791 

Equity,  enforcement  in,  783 

Eraentials  to  validity.  736 

Liens  from  necessary  implication,  73S 

Xnnldpal  taxes,  736 

Express  statutory  authority  nceessary, 
736 


TAXATION,  confd. 
Tax  Hen,  cont'd. 
Nature,  735 

Personal  liability  independent  of  lico,  74s 
Mtritiy  of  Um,  741 

Declaration  of  lien,  74a 

General  rule,  741 

Priority  not  implied,  74a 

Retroactive  eifect  of  sutut%  74s 
Proceedings  for  sale,  737 
Prospective  construction,  736 
Recording,  737 

Retroqtcctive  conatilietion,  735 

Strict  compliance  with  statute  necessary. 

73fi 

Strict  construction.  735 
TWmlaatlon  of  Ilea,  743 

Alienation,  744 

Assignment  for  benefit  of  creditora,  744 

Change  of  county  boundaries,  74a 

Delay  in  collecting,  742 

Effect  of  alienation,  744 

Equitable  conversion,  744 

Ge&u'al  mle.  74> 

Judicial  sale,  744 

Merger,  743 

Payment,  753 

Payment  from  proceeds  of  lale^  745 
Payment  of  tender,  74a 
Perpetual  lien,  743 
Repeal  of  statute,  74a 
Sale,  744 

Sale  after  expiration  of  statutory  teem. 
743 

Sale  for  taxes  discharges  lien  of  previous 

years,  745 
Scire  facias  to  review  lien,  743 
Statutory  limiution,  743 
Time  fixed  by  statute,  743 

Tt  iriwt  fcopirty  Um  attMlMi,  739 

Assessment  to  wroi^  persui,  741 
General  rule,  739 

Land,  not  interest,  subject  to  lien,  740 
Lien  not  confined  to  specific  articlea,  739 
Personalty,  739 
Real  estate,  739 

Remainders  and  reversiona,  741 

Specific  property,  740 

Statute  creating  lien,  739 

Taxes  on  personalty  lien  on  realty,  740 
Valid  assessment  necessary,  737 
Wken  Han  attadhes,  737 

Amount  must  be  fixed,  737 

Fraction  of  day,  739 

In  the  absence  of  statutory  provisions, 
737 

Personalty,  737 
Realty,  737 

Statutory  provi^ona  of  otter  atatei,  738 
Tax  list,  see  infra,  RoLU 
Tax  lako,  815. 
A^jonramant,  830 

General  rule,  830 

Illustrations,  830-831 

Personal  property,  815 

Abatement.  S36 
Amooat  far  vUsb  wla  to  bo  nada,  835 

Constitutionality  of  statutes,  838 

Deficiency  a  mere  trifle,  836 

De  minimis  non  curat  lex,  836-837 

Excessive  amount,  836 

EnccWiTf  CQ>t9  '^^  charges,  837 
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TAXATION,  eonfi. 
fkx  mIm,  cont'd. 
Aa»Biit  far  Thieli  Ml*  to  ba  eot^d* 

Immaterial  excess,  837,  838 

Insignificant  excess,  837 

Lands  bid  in  by  state,  835 

No  bid  receivable  for  less  than  wbole 
amount,  835 

Property  freed  from  tax  liens,  836 

Ptirchase  by  owner,  B36 

Sale  for  faisuffictent  amount  void,  835 

Sale   not   defeated   by   inadequacy  of 
amount,  835 

Sale  supported  by  valid  Uxes,  838 

Sale  valid  unless  true  amount  tendmd,  838 

Statutes  changing  rule,  838 

Taxes  omitted  not  discharged,  835 

Tax  liens,  836 

IVifling  exceas,  837 
A$$«$mtM,  aee  mfra,  QnAMmr  to  Bb 

Sold. 
Bidding,  838 
Bond,  840,  841 

By  what  officer  conducted,  831 
Cash,  840 
ftrtiilwiti.  844 

Assvnment  of  certiflcste.  845 

Descent  to  heiri,  846 

Description  of  premises,  844 

Discrepancy    between    certificate  and 
record  of  sale,  845 

Effect,  844 

Equitable  interference,  845 

Purchase  by  United  States,  844 

Pnipose,  844, 

Signattire.  844 

Time  of  execution,  844 

When  the  certificate  ia  required  to  be  n- 
corded,  845 
Competition,  838 
Conduct  of  sale,  830 
Omflrmatloii,  843 

Conclusiveness  of  con£rmatioa,  844 

Interest,  843 

Notice,  843 

Order  of  confirmation,  844 

Refusal,  843 
Construction  of  statutes,  816 
Credit,  840 

Delinquent's  exemptions,  818 

Divided  county,  831 

Forfeitttre,  847 

Fraud,  839,  &m> 

Onst  of  MtiMvi^,  816 

Express  grant  neeessary,  816 
Inference  cannot  supply  the  power  to 
sell,  817 

Instances   in   which   power   has  been 

granted,  816 
Necessary  implication,  817 
Statutes  not  retroactive,  817 
Strict  construction  to  be  glveii  to  itattitah 

816 

Highest  bidder,  841 
Interpretation  of  statutes,  816 

Lands,  816 

Liability  of  property,  818 
Ibthod  of  advertistiiff,  826 

Improper   advertisement   of  wdMded 
portion,  824 
Necessary  implication,  817 
Nonpayment  of  tax,  817 

C.  of  U— 74  ll6q 


TAXATIOX,  eonfd. 
Tut  Miss,  con^d. 
Vettoa,  820 

Abbreviations,  8J5 
Amount  of  tax,  8sa 
Burden  of  proof,  839 
Certainty  required,  835 
Certificate  must  be  made  part  of  record, 
8s9 

Certificate  of  printer,  8s8 
Confirmation,  843 
Contents  of  notice,  833 
Defective  notice,  821 

Describing  property  as  4  part  of  certain 

tract  or  division,  824 
Description  necessary,  8aj 
Description  of  property,  63a 
Description  too  indefinite,  824 
Errors,  834 

Improper    advertisement   of  nndivided 

portion,  834 
Inaccuracies,  824 
■othod  of  advsrtlMnient,  826 

Advertisement  in  newspaper,  826 
Advertisement  need  not  extend  to  date 

of  sale,  838 
Affidavit  or  certificate  is  prestunpttve 

evidence,  839 
Burden  of  proof,  829 
Certificate   must   be   made   part  of 

record,  829 
Certificate  of  notice,  828 
Computation  of  time,  827 
Contents  of  certificate  of  notice,  829. 
Continuous  publication,  827 
Date  of  publication  fixed  by  date  of 

newspaper,  827 
Directory  statutes,  826 
Improper  advertisement  of  nodivided 

portion,  824 
Intervals  of  publication,  826 
Mandatory  statutes,  8a6 
Posting  notice,  828 
Printed  or  written  notice,  838 
Proof  of  proper  notice,  838 
Public  place,  828 
Reasonable  time,  827 
Statutes  mandatory,  826 
Supplement,  826 

Time  of  commencement  of  publication, 
837 

Weeldy  notice  of  publication,  837 
What  languid,  826 
What  newspaper,  S26 
When  publication  to  b^n,  827 
Misdescription,  822,  833,  824 
Name  of  owner  or  occuran^  835 
Necessity  of  notice,  821 
Notice  to  delinquent,  821 
Occupant  of  land,  822 
Persotial  property,  815 
Place  of  sale,  822 
Posting  notice,  838 
Proof  of  proper  notice,  8^ 
Reasonable  certainty,  833 
Sale  vitiated  by  defective  notice,  8Jt 
Statutory  notice  sufficient,  821 
Sufficiency  of  description,  825 
Sufficient  notice,  831 
Time  of  sale,  83a 
Unknown  owner,  823 
Who  is  ddinquen^  Sai 
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TAXATION,  con^A. 
Tax  mIm,  cont'd. 
Officer,  831 

Officer  purchasit^,  910 
Oroortonitj  for  oospttjiliiL  838 

Agreement  anwng  piirenMenk  M 

Fraud,  840 

FnuA  «fi<l  colluiios,  8S9 
Fraud  not  affecting  purcbaier,  I40 
General  nd^  8a« 

Illegal  combimAipp  anoQg  pyrchaaeri, 
840 

Illustrations,  839*  840 
InsoccDt  purcliucffa,  840 
MisreprcBentatim       purdtjuwr  to  pr^ 
▼ent  cpnpctttioB, 

Prevention   oi   comprtitioo   Iv  officer, 

Right  to  sell  by  private  nle,  839 
Pareals,  see  m/ra,  Qdawtitt  to  Bb  Souk 
Payment,  817 

Payment  defeats  right  to  t^,  7I4 
Panosal  pwggty«  Sis 

AdjowniBent  of  h1«,  8lf 

AiDotuit  to  be  lold.  ii4 

Conduct  of  sale,  8i| 

Highest  bidder,  Sig 

Notice  of  sale,  8is 

Public  sale,  Sig 

Return.  816 

Time  of  sale,  815 

Warrant,  816 
tawnal^  vrlnnrilr  Uafetot 

Where  not  primarily  Uabk,  fao 
naoe,83i 

Before  omrt  houw  door,  8jt 

Notice,  823 

Place  designated  by  statute,  Sgi 
preliminary  prDceedinga,  Seo 
Prerequisites  of  right  tp  sell,  Sttf 
Proceedinga  after  ade,  841 
Proper  offioer  or  deputy,  S31 
Pn^ierty  bongbt  for  atatOi  8lS 

THlblic  officer,  8.11,  959 
I>nblic  property,  818 

Quantify  to  be  sold,  see  imfra,  OvAMTtrr  to 

Be  Sold. 
Real  property,  816 
Record,  841,  843 

RgtUmpUon  from  tas  mUm,  sm  ktfra,  Ra- 

DBMpnov  ntoM  Tax  Saub, 
Rc^nlarity  of  prdhnfaiary  pfoceedlnga,  8m 

Report,  841 
Requisites,  81  IS 

Retroactive  effect  of  atatalBa,  816 
Betom,  916 

A$davita,  843 

Description  of  land,  848 

Parol  evidence,  843,  84^ 

Pergonal  prt^erty,  819 

Personalty  primarily  liable,  819 

Place,  842 

Presumptions,  S4J 

Return  on  date  named  in  atatvl^  819 

Return  prittta  faeit  evidiMC,  8ttf 

Siptature,  841 

Time,  84a 

Time  of  filing,  844 

Verification,  843 

What  acts  must  be  reeltad,  841 
Return  of  deltnqueney,  y74 
Sale  according  to  atrtttmntt,  tec  imfra, 

QvAM-mv  TO  Bb  Sold, 


TAXATION,  confd. 
Tax  Miss,  cont'd, 
ffifff  cf>  mftf.  aee  imfra,  Qdahtitt  xp  Bk 
Sold. 

Sale  m  pareelt,  ate  infra,  QuAmnrr  to  Be 

Sold. 
So^niifptioq,  339 
Surplus,  disposition  of,  841 
T«|i4er,  8»8 
Terms  of  sale,  840 

Tint 

A4f9iinunc«it,  830 

Construction  of  statpMi,  8|B 

Illustrations,  830 

Personal  propcfty,  815 
Tims  etated  in  w>tioe,  830 
Void  unless  held  at  timt  pRBcHbed  Iv 
law,  830 
VaUdity  of  t^  817 
Warnuit7: 

Personal  property,  816 
Tax  titles,  see  Tax  Titlbs. 
TtHont  for  Hf9.  MB  M>/taj  RbkaibBBIB,  Rb- 

VXB8IOK8,  AHD  EixiCUTORT  IirrBBHITB. 
Tender,  see  infra.  PAVUBirr  anb  TBBBBlt. 
Aift: 

Liability  of  collector,  799 
Theory  of  taicea,  581 

Thinff   tOMotfle,   see   m/rv,   Pbbbobb  akd 

Things  Taxablx. 
Timber,  654,  655 
TteB; 

SfOt*.  WW  imff^  Its  Sauh. 
Time  of  levy  of  munidpil  tum,  8ls 
Hw,  eompatatlon  of: 

Redemption,  854. 
Return,  Bf  4 

Time  of  payment,  746 

Titles,  see  infra,  NakiVO  TIB  TAXrASO; 

Tax  Titles. 
Tolls,  579 

Tre^mrtr,  aee  ktfn,  Cauxtcm. 
TMaty,  613 

Federal  power  of  taxatia*  not  SBBtficted 

by  treaties,  613 
Treaties  as  restricting  slate  powiBr  0f  tax- 
ation, 613 

Traatl  and  tnuteas  (see  infra,  Coukcob}  : 
Naming  the  taxpayer,  679 
VwytsHXkt  of  taxes,  748 
Place  of  taxation,  656 
Property  not  taxable  twice,  ta9 
Redemption,  851 
Sittin  of  trust  pfepctty*  6Si( 
Vadna  tnflBenet  t 
Election,  891 
Uniformity,  sec  EonALITT  asp  Ubi- 

VORHITY. 

United  Statet,  aec  imfrm,  Ptrauc  PaoFBBTT 

AHD   iKSTBVHBNTAXmBB   OF  GOfBBimirr. 

United  states  securities,  640 
TalutloBSfprspar^see  infra,  AsBBBamRs; 
Taxatioic  by  Valuatidk),  68p 
Actual  or  fair  cash  value,  689 
Arbitrary  valuation,  680 
Assessment  at  less  than  actnal  vaiae,  6S9 
Choaes  in  action,  691 
BalBBtiBff  BMBBt  BdaMtadHM,  fiQB 
Banldi«  stock,  693 
Corporations,  693 
General  rule,  £93 
Statutory  changes  in  rnle,  69* 
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TAXATION,  cmn, 
Tslwtli)*  of  proptrty,  confd, 
£lemejit9  of  value,  690 
General  rule.  689 
How  values  determined,  690 
Mctbods  of  valuation,  690 
Omission  of  dollar  mark  from  roll.  $94 
Railroad  property,  689 
ReasBcssment,  701 
Rts  judicata,  694 

Separate   interests   aruifV  OVt  9t 
property,  691 

Statutory  directions,  680 
Tanibtr  ud  pwftoMr: 

Fasrment  of  tax«a,  748 
Vessels,  657 
TolwrtNT 

JifCOfvry  omd  nfuHdmg  of  tarts,  mc  infra, 
RKcovnty  and  RBrumiMO  or  Taxis. 

Reimbursement,  750 
Sobrosation,  750 
Vote: 

Submusion   to   popular  vot«,  see  H»/ro. 
MvNiciPAi.  Taxation. 

WaiTsr  or  raUv^aliluiMiitt 

Act  operating  as  contract,  6»» 

Constitutional  restrictions,  6aa 

Express  Iqpstative  intent,  6a» 

Impairment  of  obligation  of  contractf*  tfa J 

Implication,  623 

Intent  of  legislature,  682 

Personal  nature  of  privilcjse,  624 

Power  of  legislature,  $S2 

Presumption  of  relinquisbment,  649 

Surrender  not  implied,  623 
Wmat  (see  infrtt,  AyauT  axd  ImpjuMit- 
uekt),  7Sa 

Colltctor's  gtntral  wommt,  see  infn,  Cot^ 

MCTIOITt 

Pistress  or  fommary  aeiztire  and  sale*  789 
Warranty: 

Tax  saUs,  ace  fnfra.  Tax  Saus. 
Wtftot 

Neglect  by  life  tenant  to  pay  taxc^  748 
Water  mains,  641  ■ 
Water  power,  649 
Waterworks,  649 
;  mtnsMss: 

Examination  of 
O0iccr,  672 
Work  OB  U^wiva,  916 
Criminal  proceedings,  918 
Liability  for  failure  or  refusal 
918 

Nature  of  liabili^,  917 
Nonresident*,  918 
Notice,  917 
Penalties,  gi8 
Poll  Ux,  917 

Power  to  compel  work  on  roads,  916 
Power  to  employ  labor,  gi6 
Statutes  authorizing  labor  on  highways,  91^ 
Who  liable  to  road  du^.  918 
Writs,  647 

TAXATION  (GOBPORATE),  9ao 

Aid  of  railroadf,  see  infra.  Lands  GlAimD 

ti^  Aid  or  Kailkoads. 
Bntds   (see  infra.  Place  of  Taxiso  Cokfo* 
BATB  Ihtbrests) : 
Taxation  of  corporate  bonds  Uiroa|ft  cor- 
poration, 936 


witneaies  by  SMWiing 


to  wori^ 


TAXATION  (OOBPORATB),  eont'4. 
Capital  stook  (seo  infra,  DonsLX  Tmatwit}  : 

Dividends,  940 
Foreign  corporations,  941 
Franchise  tax,  994 
Oqltal-atook  tax,  93^ 
Capital  ftock  awificjt  to  taxation,  934 
Corporationa  chartmd  in  diS^nt  Ptstei, 
934 

Express  companies,  934 
General  rule,  933 
National  banka,  gjs 
Railroad  cgmpanin,  934 
Refrigerator  car  companies,  934 

Telegrapb  companies,  934 

VslttstioB  «f  capital  stocie,  93s 
ClastHieation,  see  infra.  Special  Ligisi,atioic. 
Consolidated  roads.  947 
Constitutional  law,  see  infra,  'SracuL  Lsais- 

LATIOK. 

Corporation  requirad  to  Atnufb  Uit  9f  tax- 
able properties,  950 

OwpsiBtloiw  I 

Wfaat  are  corporations  witliin  taxlpff  atat- 
utes,  9*5 
BitiWii 

Dednctiog  snwpot  of  indsbUdntf,  $93 
piTidrads: 

Deduction  of  tap  from  dvidenda,  7I1 
Dividend  tax,  939 
Dividend  tax  is  tax  on  francbisa,  919 
Generally,  939 
Illustrations,  949 

Stock  dividends,  940 

Tax  on  capital  stock  graanated  iqr  tan- 
dends,  940 
Doing  btisiness,  94a 
Doable  taxation,  948. 
Capita]  stock,  949 
Construction  of  stattttea,  948 
Franchise,  949 

Power  of  sute  to  impose,  94S 
Proper^,  949 

Separate  taxation  of  shares  and  ctptal 

stock  of  property,  949 
Shares  held  in  foreign  corporatiooa,  949 
Shares  of  stock,  949 

Simultaneous   tax   on    francb>ac,  capital 

stock,  property,  and  shares,  949 
Statutory  proviaions  to  avoid  doubit  taxa- 
tion, 950 
XlsHUBta  of  taxaUa  valne,  93* 

Corporation  not  taxabia  as  owner  on  T||iW 

of  indebtedness,  931 
Element  taxed  distinguished  from  means 
adopted  to  measure  taxea,  931 

Enumeration  of,  931 
Exemptions,  951 
Express  companies,  934>  035 
fPTslya  corporation  (see  infra,  Domtv  Tax- 
ation), 940 
Capital  employed  in  state,  941 
Definition  of  doing  business,  94s 
General  principles,  940 

Mode  of  fixing  amount  of  privilege  tax,  941 
Privilege  tax  on  foreign  corporations,  941 
Retaliatory  legislation,  943 
Taxation  of  foreign  corporations  in  rela- 
tion to  interstate  commerce,  941 
Taxation  of  foreign  corporatiooa  Is  ineluded 

within  certain  legislation,  941 
TSxes  on  property,  940 
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TAXATION  (CORPORATE),  eon^d. 
Fourteenth  amendment,  924 
VnuchiM  tu  (see  infra.  Double  Taxation), 
933 

Amount  of  capital  stock,  933 
Amount  of  deposit,  933 
Distinguished  from  property  tax,  933 
Dividend  tax,  939 
Franchises  of  national  banks,  933 
Gross  receipts,  933 
Income  tax,  938 

Measurement  of  franchise  tax,  933 
Taxability  of  franchises,  932 
Taxation  of  the  legislature,  933 

Taxaoility  of  proper^  of  gas  compailiet, 
933 

General  taxation  laws,  933 
Gross  receipts,  933 
XiUMzas  tax,  938 

General  principles,  938 
Gross  receipts,  939 

Gross  receipts  from  intentate  commerce, 
939 

Net  income,  938 

Tax  on  earnings  or  income  held  to  be  tax 
on  frandiise  and  not  property,  938 

Tax  00  gross  receipts  held  to  be  tax  on 
franchise  and  not  properly,  938 
InhalHtant,  923 

"  Inhabitant "  includes  corporation,  933 
Intantate  oommaree : 

Foreign  corporatiotM,  941 

Gross  receipts  from  interstate  eommeroe, 

939 

Interstate  roads,  947 
Railroads  and  sleeping  can,  945 
Rolling  stock,  945 

Intantata  roads: 
Railroads,  947 

Joint  stock  companies  not  taxable  as  corpo- 
rations, 935 

lamda  giuttad  la  aid  of  railnada,  946 
Congressional  legislation,  947 
Surveyed  but  unpatented  landi,  946 
Taxability  of  land,  946 

List  of  taxable  properties,  950 

Kithod  of  taxation,  923 

Under  general  taxation  laws,  933 
Under  special  legislation,  see  infra,  Spbciai. 
Lboislatiojt. 

"  Moneyed  capital,"  937 

Municipal  aid,  948 

Vatlonal  banki; 
Capital  stock,  935 

Shares  of  stock,  aee  infra,  Shabxb  or 

Stock. 

State's  power  to  tax  property,  933,  923 
Taxability  of  bank's  personalty,  933 
Taxability  of  national  bank's  realty,  933 
National  bank's  franchise  tax,  933 
Net  income,  see  infra,  Income  Tax. 
Occupation,  business,  and  privilege  tax,  see 
infra.  Foreign  Corpobatjoms  ;  FsANCHin 
Tax. 

Owner  of  property,  923 
tmen: 

"  Person  "  includes  corporation,  923 

PtaM  of  Uxtag  oorpotata  laterMti,  936 

Bonds,  938 

Corporate  bonds  and  securities,  938 
Intangible  personalty,  938 


TAXATION  (CORPORATE),  cont'd, 
PlaoB  of  taxing  mrporato  intsnsta,  cont'd. 
Personal  property  in  general,  926 
Place  established  by  certificate  of  incorpo- 
ration, 927 
Principal  office  or  place  of  business,  936 
Real  proper^,  931 
Securities,  928 
Sharea  in  national  banks,  929 
Effect  of  acts  of  Congress,  930 
General  rule,  929 

History  of  congressional  legislation,  930 
Nonresident  owners,  930 
Operation  of  acts  of  Congress,  930 
Resident  owners,  930 
■hMMS  of  stoek,  928 

Taxation  at  domicil  of  owner,  938 
Taxation  of  shares  where  corporatioa  is 
located,  939 
Situs,  937 

Tangibility  of  personal  proper^  in  state 
where  located,  927 
Power  of  state  to  tax  corporations,  933 
tn/mtf  (see  infra,  Doublx  TAXAnoir;  Tax- 

ABILUTY  OF  COIPOBATIOH)  I 

Corporations  required  to  fumidi  Ust  of 
taxable  properties,  950 
Public  lands,  see  infra,  Lakds  GaAimB  n 

Aid  of  Railroads. 
Railroads,  943 

Assessment  by  local  authorities,  943 
Assessment  by  state  board  as  entirety,  943 
Capital  stock,  934 
Consolidated  roads,  947 
County  aid,  948 
(jeneral  principles,  943 
Interstate  commerce,  945 
Interstate  roads,  947 

Lands  granted  in  aid  of  railroads,  see  infre. 

Lands  Gkanted  in  Aid  or  RAiLtoaDS. 
Leased  roads,  948 
Power  of  state  to  tax.  942 
Property  essential  to  operation  of  road, 
943 

Railroad  track,  943 

Residence  of  railroada  for  taxation,  945 
Right  of  way,  943 
Roadbed,  943 
Roadway,  943 

Rolling  stock,  see  infra,  Roujmo  Stock 
Taxable  as  units,  945 
Tracks,  943 

Unessential  property,  944 
Union  depots,  948 
Valuation  of  railrOads,  946 
Rtffrigera tor-car  companies,  934 
Residence  of  railroads  for  taxation,  946 
Right  of  way,  943 
Roadbed,  943 
Roadway,  943 
Boiling  itoek,  944 
(General  rale,  944 
Interstate  commerce,  945 
Sleeping  cars,  945 
Taxable  as  personalty,  944 
Securities,  see  infra.  Place  of  Taxing  Cot- 

roRATE  Interests. 
Shares  of  stoek  (see  infra.  Double  Taxation), 
935 

Method  of  taxing  shares,  936 
Vatioaal  bank  ahana,  ^6 
Acts  of  Congress,  936 
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TAXATION  (CORPORATE;),  cmkU 
Bhani  of  itesk,  eoitf'd. 
Vattoul  tank  atant,  cont'd. 

Extent  of  state's  authority  to  tike  tharci, 

937 

"  Moneyed  capitol,"  937 

Taxation  of  shares  through  bank,  938 

Valuation,  937 
Moadividend  paying  shares,  936 
Plae»  of  taxing  corporata  intertstt,  titt 

infra.  Place  or  Taximc  Cospokatb  Ih- 

TBRESTS. 

Taxation  of  corporate  bonds  Uirou^  oor^ 

poration,  936 
Taxation  of  sharea,  935 
Taxation  of  shares  throogh  corporations, 

935 

Taxing  shareholders  through  corporatira, 

936 

Ships  and  shipping,  658 

Situs,  see  infra.  Place  of  Taxiho  Cobpobatx 

Interests. 
Sleeping  cars,  945 
i^edal  l^lslatien,  923 

Basis  of  classification,  935 

Claasificatiott  for  taxation,  933 

Constitational  provisions,  934 

Constitutional  rules  as  to  uniformity,  9S4 

Fourteenth  Amendment,  934 

Joint-stock  companies,  925 

Power  of  legislature  to  make  classification, 
9*4 

Valuation  of  assessment      different  agen- 
cies, 9*5 

What  are  corporations  within  taxing  stot- 
ntes,  gas 

State's  power  to  tax  corporations,  gaa 
Stock,  see  infra.  Capital  Stock  Tax  ;  Shaixs 

OF  Stock. 
TaabUity  of  Mrperatien,  923 

Power  of  state  to  tax,  933 

Taxability  of  nation^  bank's  personalty, 

933 

Taxability  of  national  bank's  realty,  933  ' 
Taxability  of  property  of  gas  companies, 
933 

Telegraph  and  teleplume  companies,  934 
Track  of  railroad,  943 
Union  depots,  948 
Vessels,  658 

TAX  DEEDS,  see  Tax  Titles. 

TAX  LIENS,  see  Taxatiok  ;  Tax  Saum. 
TAX  SALES,  see  Taxatiok. 

TAX  TXTL^,  95' 

Abbreviations,  971 
Acceptance,  965 
Acknowledgment,  964 
Adjournment,  969  ' 
Adverse  possession,  958 
Agent,  958 
Assessments,  969 

Assessments,  procuring  Improper,  gS5 
Attestation  to  deed,  963 
Attorney,  958 
Authority  for  sale,  969 
Authority  to  ezeonts,  963 

Corrected  deed,  963 

Dependent  upon  statute,  963 

Deputy,  963 

Expiration  of  official  term,  963 


TAX  TITIiES,  cont'd, 
AnttMcity  to  exseato,  con^d. 
General  rule,  963 

Only  officer  designated  by  atatnto,  96a 
Particular  officer,  963 
Burden  of  proof,  see  infra.  Deed  as  En- 

DENCB. 

Certificate  of  acknowledgment,  9(4 
Certificate,  provisions  of,  970 
Claimant  under  a  prior  void  tax  title,  955 
Oder  tt  tlUa,  973 

Curative  statutes,  974 
General  rule,  973 
Good  faith,  974 
Improvements,  996 

Merc  sale  of  land,  after  nonpayment,  973 

Quitclaim  deed,  973 

Tax  certificate,  973 

Time  from  which  operative,  973 

Void  deed,  973 
Conflict  of  laws,  973 
Consideration,  969 
OoBstituUeaal  law : 

Statutes  making  deed  prima  faeif  evidenoe, 
978 
County,  9S9 
Date  of  sale,  969 


"73 


Authority  to  txtcntt,  see  infra,  Authoutt 

to  Execute. 
Color  of  title,  see  infra,  CoLoa  of  Titul 
Deed  void  on  its  face,  967 
Description  of  land,  see  infra,  Desckipttom 

of  Land. 
Effect,  973 

Evidenet,  see  infra,  Dbxd  as  EviOBWCKi 
Execution,  see  infra.  Execution. 
Form,  967 
Land,  970 

More  than  one  parcel,  970 

Nature  of  title  acquired,  see  infra,  Natuw 

OF  Title  Acquibxo. 
Parties,  see  infra.  Pasties. 
Provisions  of  certificate,  970 
Recitals,  see  infra,  Rjecitals. 
Recording,  see  infra,  Recording. 
Requisities,  967 

Rights  attached  only  to  property  described, 
970 

Right  to  deed,  see  infra.  Right  to  Dxso. 
Special  authority,  968 
Sufficiency,  967 
What  law  governs,  973 
Daad  aa  frUioMa  (see  infra.  Recitals),  974 
Absence  of  statute,  974 
Admission  of  recitals.  giSi 
Antecedent  proceedings,  980 
Application  of  statute  to  deed  executed,  98a 
Burden  of  proving  regularity,  974 
Osulndva  arUaaoa,  978 

As  against  purchaser,  980 

Curative  statotas,  979 

Deed  void  on  its  &ce,  980 

General  rule.  978 

How  far  enforced,  979 

Irr^ularities,  979 

Jurisdictional  defects,  979 

Limitation  statutes,  979 

Regularity  of  proceedings,  978 
Confiiied  to  particular  proceedings  and 

citals,  980 
Construction  of  statutes,  980 
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TAX  TITIiES,  con^d. 
DMd  M  eridcnee,  eon^d. 
Deed  from  state,  98a 
"QteA  tidt  absolutely  void,  g8i 
General  mle,  974 

Inadmluible  witliout  erldence  of  autfiofity, 
975 

Interpretation,  980 
Jurisdictional  defects,  976 
Lapse  of  time,  976 
Misrecttals,  98 1 
Parol  evidence,  981 
Prima  faele  tTidenoe,  976 

Applied  to  construction  of  languase,  977 

Constitutional  statutes,  978 

Effect  overcome  by  ievidence,  97S 

General  rule,  976 

Limitation  of  actions,  977 

Quitclaim  deed,  978 

Recitals  in  antecedent  proceedings,  976 
Proceedings  antecedent  to  sale,  980 
Proceedings  subsequent  to  sale,  981 
Proof  of  other  facts  necessary,  980 
ftecital  by  officer  of  bis  own  acts,  975 
Recitals  not  made  evidence,  980 
Statutory  provisions,  976 
Strict  construction,  980 
Subsequent  proceedings,  981 
Supplemental  proof,  981 
Unconstitutional  statutes  declaring  dc«d  to 

be  conclusive,  976 
Void  deed,  981 

Definition,  954 

Delinquency,  969 

Delivery,  965 

Duties: 

Authority  to  execute  deed,  96s 

DeeeriptloD  of  land,  970 

Common  name  or  abbreviation,  971 
Conformity  to  description  In  antecedent 

proceeding,  970 
Description  inherent^  insufficient,  97a 
Designation  as  to  part  of  Iaf:ger  trac^  {I71 
Error  as  to  One  of  two  lots,  971 
Latent  ambiguities,  97s 
Parol  evidence,  972 
Reasonable  certainty,  970 
Rights  attached  only  to  property  described, 
970 

StiAciency,  970 

Snffident^  certain  to  permit  location,  971 
Evidence,  see  infra.  Debd  as  EvmnrcX. 
XKsention  (see  infra,  AuraouTT  to  Ex>- 
cutb),  963 

Acceptance,  965 

Acknowledgment,  964 

Attestation  to  deed,  963 

Certificate  of  acknotrledKmeiit, 

Delivery,  965 

Official  seal,  964 

Private  sale,  964 

Recording,  see  infra,  RscobdUGL 

RcTcnuc  stamp,  965 

Seal,  963 

Signature  to  dttd,  963 
Stamp,  96s 

Sufficiency  <>f  adcnowledgtnen^  964 
Fee  simple,  983 
Gnardiafl,  ^59 
Rutland  or  wife,  959 
SuawrnuBti,  995 

Deed  void  on  its  face,  996 


TAX  TllXES*  cont'd. 
bnnroreEunts,  cont'd. 
Possession  required,  996 
Fossession  under  color  of  title,  9g6 
Recovery  for  improvements,  995 
Time  of  improtoneats,  996 
UttttMlt: 

Reimbursement  of  purchater,  99I 
XntanntatlaA  afid  emitnutin  (see  imfra. 
Deed  as  Evidence. 
Reimbursement  of  purdiaser,  99* 
Joint  tenants  and  tenants  in  commotl,  956 
Laches,  961 
Latent  ambiguities,  97a 
Licensee,  957 
XiUI! 

Interest  in  fee  to  exclusion  of  otMf  Uen^ 

983 

Limitation  of  actions,  985 

Conclusiveness  of  deed, 

Deed  as  evidence  to  suppon  idea  of  Uniia- 

tion,  977 
Deed  void  on  its  face,  9B8 
Defective  proceedings,  987 
Either  party  oOt  of  posMMioil  bamd,  988 
General  rule,  985 

Owner  in  posseMloii  nof  bamd  bjr  l^ae  of 

time,  98s 
Persons  under  diaabtUty,  989 
Purchase  by  One  not  ailfhOriMd  Ift  pnr- 

chaM,  988 
Quieting  title,  986 
ReltObufsemtnt  of  purebasar, 
Retrospective  statutes,  989 
Rlgbt  t6  deed,  9«o 
Special  statutes,  985 

Statutes  in  faror  of  purehMer  in  pnatin 
tion,  98j 

Statutes  operating  against  either  pkrigr  oat 

of  possessidn,  988 
Soffloient  oeottfbiqr,  988 
Conatntcflire  possearion,  988 
Deed  void  on  its  face,  989 
Generally,  988 
Unoccupied  lands,  988,  989 
Suits  to  quiet  title,  986 

Vital  defects,  987 
Void  proceedings,  987 
When  statute  begins  to  fun,  986 
When  statute  does  not  operate,  986 
Mandamus,  961 
Morlsagee,  957 
Mortgagee  In  possession^  957 
Mortgagee  out  of  possession,  957 
Mortgagor  in  possession,  957 
Municipality,  959 
Vame: 

Common  name,  971 
Vatnn  <tf  title  aoqaired,  963 
After  execution  of  deed*  983 
Deeds  to  different  penfona  for  tanea  of 

different  years,  984 
Exclusion  of  other  liens,  963 
Fee  mnr4«,  983 

Foreclosure  of  pufthaier's  Ken,  98s 
Interest  of  owner  at  time  of  aiitssiBUil  or 

sale,  984 
Perfection  of  title,  983 
Prior  taxes,  984 
Redemption,  984 
Relation  back.  983 
Rents  and  pnfiA,  98a 
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TAX  TVttM^,  eaut'd. 
Iffttua  of  title  acquired,  cont'd. 

Right  to  possession,  983 

S^arate  interests  taxed  separatdr.  fM 

Subject  to  redemption,  984 

Until  executlott  of  deed,  983 

Waste,  983 
Notice  of  advertisement,  969 
Oflosrs: 

Authority  to  execnte  deed,  96a 
Official  sale,  964 
Owner,  954 
Parent^  958 
lazal  arUeoM^  073 

Peed  as  evidence,  981 

Void  deed,  981 
Fartlas,  966 

Authority  of  officer,  967 

Equitable  owner  of  a  tax  Intcrttt,  967 

Grantee,  966 

Grantor,  966 

Purcbaaer  of  hla  aadgtlee,  966 
Faymant  «r  taste: 

Condition  precedent  to  retief  of  owner,  994 
Place  of  sale,  969 
Possession,  955,  957' 
Prior  tax,  984 

Private  International  law,  97a 
Private  sale,  964 
Provisions  of  certificate,  970 
Public  ofSctrs,  see  infra,  OrriCEKS* 
Purchastr,  see  infra,   RsivaOHHinKT  or 

Purchaser;  ftiOKTS  or  PoacaASUS  ov 

DemCtive  Titles. 
Quietins  title,  986 

iladtala  (see  infra.  Oebd  AS  Eviuuicb),  96! 
Adjournment,  969 
Assessments,  969 
Authority  for  sale,  969 
Certificate,  proVisioiU,  970 
Condderation,  969 
Date  of  sale,  9^ 
Delinquency,  969 

Facts  themselves  and  not  condn^nsf  908 
Manner  of  offerinR  the  laiMl  for  late  need 

not  be  recited,  968 
Mtsreduls,  966 
Notice  of  advertisements,  969 
Qmiadoni,  968 
Partleulat  ftdtala,  969 
Place  of  sale,  969  ' 
!*rovlslons  of  certificate,  970 
Recital  of  enou^  to  show  antborify,  ofo 
Recital  of  every  step  Unnecessaty,  9CS 
Separate  sate  of  land,  969 
Time  for  sale,  969 
Xeoording,  965 

Deed  must  be  witnessed  or  acknowledged, 
965 

Buenttal  to  validity  of  deed,  965 
Not  essential  to  execution,  965 

ItedemptfoQ  (dee  Tax  Sales),  984 

Redemption  from  tax  salet.  Me  M^v,  WbO 

May  Acquire  Title. 
fitldilitinUiiaiit  «f  pnrebaser,  ggo 

Application  of  Statutes,  99s 

Cancellation  and  refandit^,  99a 

Conitnictlon  of  statute*,  99a 

Foreclosure  of  lien  by  pnrchaaer,  993 

tn  absence  of  stattite,  990 

Interest,  991 

tnter^tetauon,  993 


TAX  Tin^S,  cont'd. 
BaiabaxaenMnt  of  parohaaar,  cont'd. 
Jndgmetit  of  invalidity  condition  precedent, 
9«3 

limitatiOlM,  993 

Payment  or  tender  aa  «  eondition  prees- 

dent,  994 
Personal  liability,  99 1 
Proctiring  refundment     "'Ttalrfi,  99s 
Purchase  price,  990 
Rate  of  interest,  991 
Refundment  by  taxing  power,  991 
Kemoval  of  cloud,  99s 
Retrospective  sUtutes,  993 
Rights  confined  by  terms  of  statute^  993 
Subsequent  tax,  990 
To  whom  applicable,  993 
Under  statutory  authori^,  990 
Relation,  983 

Remainders,  reversions,  and  cxectltoiy  intei^' 

esta.  956 
Removal  of  cloud,  995 
Vats  and  pnflta,  98a 

Liability  for  rents  and  profits,  996 
One  who  reaves,  955 
Batrospeotlva  statntes,  989 

Reimbursement  of  p'lrehaser,  993 
Revenue  stamps,  965 

Blghtt  of  puohaasrs  of  defasttva  Utlsa,  990 

Avoiding  liability  for  future  taxes,  990 
Recovery  for  improvements,  see  iHfn,  IH- 

PBOVXKBIITS. 

Reimburtemot^  of  pwvkoMr,  see  imfr^ 

RsilfBURSEHEHT  OF  PUBCKASBB. 

Rents  and  profits,  996 
Xteht  to  deed,  960 
Laches,  961 
Limitationa,  960 

Mandamus  to  enforce  right,  961 
When  rii^t  matures,  961 
Seal.  963 

Separate  sale,  960 
Signature  to  deed,  963 
Stamp,  96s 
State,  959 

Statutet,  see  infra.  Deed  as  Evidsmcs. 
Stifiiclency  of  acknowledgment,  964 
Tax  deed,  see  infra,  Dxu>. 
Tenant  for  life,  956 
Tenants  in  possession,  957 
Time  of  sale,  969 

Title  acquired,  see  infra,  tfAtinut  of  Tnu 
AcguiKEO. 

Title  bond  silent  as  to  duty  to  pay  taxes*  955 
Vendee  undef  executory  contract,  9SS 
Waste,  983 

Who  amy  aoQolre  title,  954 

County,  959 
Municipality,  059 

Varsona  under  daty  te  pay  taxes,  954 

Adverse  possession,  958 

Agent,  9s8 

Assessments,  procuriiv  inapr<^>er,  gsg 
Attorney,  958 

Oainwttt  under  a  prior  void  tax  tlil^  gis 
Goieral  rule,  914 
Guardian,  959 
Husband  or  wife,  959 
Joint  tenants  and  tenants  In  ^wmnWi  956 
Licensee,  957 
Mortgagee,  9S7 
Mortgagee  in  possession.  957 
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TAX  TITIiES,  eot^A, 
Wbo  may  Mffvln  title,  cmtf'iJ. 
Thmu  uidtr  duty  ta  p»7  tazait  irMf'd: 
Mortgagee  out  of  possession,  957 
Mortg^or  in  pouesslon.  gsiB 
Owner,  954 
Parent,  958 
Possession,  955,  957 

Purchaser  under  no  duty  may  acquire 

title,  954 

Remainders,  reversions,  and  execubvy 

interests,  956 
Rents  and  profits,  one  who  receives,  955 
Tenant  for  life,  956 
Tenant  in  possession,  957 
Title  bond  silent  as  to  duty  to  pay  taxc^ 

955 

Vendee  under  executory  contract,  9SS 

State,  9S9 
Tax  officer,  959 

TSIAOH,  996 

TBAOHER,  996 

TEAM,  996 

T£AMSTXai,  997 

TEAM  WORK,  997 

TECHNIOAL,  997 

TBG,  997 

Taxation  corporate,  934 

TEIiEGRAPHS  AND  TELBraONEB,  998 
Abntttof  ownar ; 

Additional  servitude,  tooS 

Injury  to  trees,  1017 

Measure  of  damt^;es,  1009 

Necessity  of  abutting  owner'a  consent,  1008 

Ownership  of  fee,  1009 

Remedy  of  abutting  owner,  loio 
Additional  servitude,  1008,  loii 
Address,  see  infra.  Contributory  Nkgu- 

GBMCB. 

Affinity.  1077 
Ameut: 

Limiting  liability  to  a  specified  amount, 
1049 

Anf»ish.  see  infra.  Mental  Anguish. 
Bailees  for  hire,  1034 
BrsMh  of  ^omlsa  of  m«nlaft : 

Mental  anguish,  1073 
Bordm  of  proof,  1031 

Connecting  lines,  105S 

Stipulations  in  contract,  J051 
Care  of  carrier,  1030 
Care  of  third  persons,  1027 
Carriers,  1003 

Character  of  telegraph  property,  1004 
Charges  (sec  infra.  Free  Delivery  Liuits)  : 

Discrimination  of  charges,  to2i 

Payment  and  tender  of  chains,  103 

Penalties,  1086 

Prepayment  of  charges,  1086 

Regulation  of  chaises,  1019 
Cipher   messages    (see   infra,   MeasuU  OV 

Damages  for  Negligence),  1050 
Clerk  of  hotel,  1037 
OoUeotion  of  debts : 

Measure  of  damages  for  negligence.  107a 
Cmnmon  carriers  (see  imfra,  Ditty  to  Fini< 

HisH  Equal  Facilitiks  to  All),  1003 

II 


XEEiBORAraLS  AND  TELEPHONES,  cam. 
Osmpeay's  dnty  and  UabtUty  h  aftstsA 
refolfttlons,  1037 
Form  of  message,  1039 
Gambling  transactions,  1039 
Information  as  to  meaning  of  message^  1040 
OSce  howt,  see  infra,  Officb  Hodss. 
Particular  regulations.  1037 
Prepayment  of  charges^  1039 
Regulations  to  enfcnce  payment  of  tolb, 
1040 

Right  to  make  and  enforce  regulations,  ift37 

Signature  of  sender,  1040 

Substance  of  message,  1039 

Waiver  of  regulations,  1040 
Ooaitet  ef  lawa  (see  infra,  Puvatx  lamitA- 
tiohal  Law),  104a 

Mental  anguish,  1079 
OmuMtotiiif  Usei,  i(^6 

Burden  of  proof,  1058 

Delay  in  delivery.  1057 

Initial  company  receiving  entire  cfaarge, 
1057 

Liability  to  initial  line,  1057 
Partnership,  1057 
Penalties,  1085 

Sender's  right  to  name  route,  1058 

Stipulations  as  to  respective  lUUIity,  zoj8 
Oaastttatioaal  lav : 

Impairment  of  obligation  of  contract,  ID14 

Penalties,  1083 

Vested  rights,  10 14 
Construction,  see  infra.  Liability  foe  In- 

JUBIBS  Caused  by  iMPidpu  CoMSTauc- 

TION  OB  MaINTENAHCB. 

OODtraeta  (see  infra.  Stipulations  in  Con- 
tract 0?  Sending)  : 
Municipal  grant  to  telegraidi  or  tel^wne 
company  a  contract,  1014 
Oontnota  by  teUhraph,  1091 
General  rules.  1091 

Sender  bound  by  terms  of  message  as  de- 
livered to  addreasee,  1093 

Statute  of  frauds,  1091 

Telegraph  company   ordinarily  agent  of 
sender,  1092 

When  contract  takes  effect,  1091 
Ooatrlbatory  aegUfaBa^  1032 

Address,  1033 

Addressee  misinterpreting  message;  1035 

Failure  to  stamp  message,  1033 

Form  or  address  of  messafe  negUgeat^ 

written,  1033 
General  rule,  1032 

Injuries  to  persons  using  highway,  1016 
Plaintiff's  duty  to  avoid  or  minimixe  dam- 
ages, 1033 

Reasonable  care  required  only  of  plaintiff, 
1034 

Sender  may  preaume  discharge  of  dnty  by 
company,  1034 

Sender's  delay  in  starting  message,  1033 

Stamp,  1033 

Writing,  1033 
Control,  see  infra,  Rbgulatiok  Am  CnnaOL. 
Correct  transmission,  ioa6 
Grlnlnal  law: 

Protection  of  telegrqih  and  tdephrae  liocs, 
1017 

SaaagSB    (see  infra,  Measusx  or  Damacbs 
FOB  NxGUGBNCX :  MXHTAL  Anguish)  : 
Umiting  liability  to  specified  amoust  1049 
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DuufM,  cont'd. 

Measure  of  damages  of  abatting  owner, 
1009 

Proximate  aod  remote  cauac,  1060 
Railroad  right  of  vmy,  1013 
Requiring  claims  to  be  prtttntad  wilAm 
etruAn    time,    lee    infra,  Rioviiaira 

CLAIMS  TO  Bb  PBBSBNTn  WiTHIll  CiIp 

TAIN  TlUB. 

Declarations,  1036 
DeflsitlAns,  looi 

Telegram,  looa 

Telegraph,  looi 

Tcl^^ih  inclndea  telephonei,  xooj 
May; 

Delay  aa  creating  presumption  of  negli- 
gence, 10^6 
Duty  to  trantmit  without  delay,  1035 
Lou  of  expected  profits,  1068 
Necessity  for  delay  must  be  commontCKted, 

1 036 

Small  station,  I03l! 

Stipnlationi  aa  to  rqwating  tnanget,  104s 

Unreasonable  delay,  1031 
Delay,  unreasonably  1045 
Delegation  of  authority,  1019 
Dtlivery  (see  infra.  Office  Houks  ;  Tkahs- 
ifissioN  AND  Delivery  of  Messages)  : 

Duty  to  deliver,  see  infra,  TaANSifiasiON 
and  Dbliveky  OF  Messages. 
Diecrimination,  see  infra.  Duty  to  Fuknmb 

EguAL  Facilities  to  All. 
District  tdegraph  companies,  1093 
Due  diligence,  to3o 

Duty,  see  infra,  Transkission  and  Deliviit 

OF  Messages. 
Doty  to  ftirniBh  eqsal  &alUtiM  to  all  (see  tnfta, 
Transmissioh  and  DKLtvssy  or  Mbs- 

aAQES),  1 031 

Tdasra^  omipaales,  loai 

Discrimination  a«  to  diarges,  loai 
General  rule,  losi 

NaplWBe  oofmiulM,  loai 

Action  for  damages  for  wrongful  dis- 
continuance of  service,  1033 
Breach  of  former  contract,  ioa» 
General  rule,  1031 
Injunction,  1033 
Mandamus,  1012 
RcasonaMe  regulations,  loaa 
Statutes  declaring  obligations,  loas 
Violation  oT  regulations,  loaa 
Eminent  domain,  loii,  loia 
Srldanoe  (see  infra.  Transuission  AMD  Da- 
LIVERY  OF  Messages),  1087 

Admissibility  in  general,  1087 

Authenticity  must  be  shown,  1087 

Effect  to  be  given  them,  1087 

Moital  suffering,  1077 

Notice  by  telegram,  1090 

Presumption  arising  from  sending  of  mes- 
sage, 1090 

Proof  of  assent  to  stipulations,  see  htfra, 

Stifulatiohs  in  Contract. 
■seendary  erldraoe,  1088 

Action  for  error  in  transmission,  1089 

Company  as  agent  of  sender,  1089 

Contents  of  telegram,  1089 

Nature  of  inquiry,  1089 

Neceasity  of  notice  to  prodnce,  1090 

Primaiy  and  secondary  evidence,  1088 


"77 


XrldsnM,  cont'd. 
Saoondaiy  arldanoa,  cont'd. 

Rule  that  message  delivered  at  destinap 

tion  is  original,  10S8 
Snfficienqr  of  proof  of  loss  or  of  con- 
tents of  message,  1089 
Tdegrama  as  privileged  communications, 
1090 

Telegrams  in  eridence,  1087 

Telephonic  communicatiottB  aa  evidence, 

1091 

Excessive  damages,  1081 

Ssclusive  rights,  see  infra.  Right  of  Way. 

Exemplary  damages,  1080 

FaeUities.  see  infra.  Duty  to  Fubkish  Eqval 

Facilttiis  to  All. 
Fiites  and  pemdHes,  see  imfro,  SrAriiTOEy 

Pbnaltibs. 
Forged  message,  1056 
Forwarding  messages,  loaS 
Franchise  a  public  one,  1003 
Fraud  of  operator,  1055 
Fraud,  statute  of,  109* 
Fraudulent  message,  1055 
Wm  d^nry  Uidts,  1039 

Addressee  residing  several  miles  from  n- 
celving  office,  1039 

A|^t  may  waive  prepayment,  10S9 

General  rules,  losg 

Illustrations,  1039 

Statutes,  1039 

Waiver  of  extra  charges,  1030 
■Purmsking  equal  facilities  to  aU,  see  ^fn. 
Duty  to  Fuenish  Equal  FAauTiBB  to 
All. 

Futures,  see  Gambuhq  Tbahsactioxs. 
Gambling  contracts,  1039 
QnmbUnff  rem: 

Supplying  gambling  room  with  racing  news, 

1056 

Gambling  trar.  unions,  1039,  ioS4i  1056,  1083 
Ufhways   (see  infra,  Liabiutv  roa  iMju- 
aiES  Causbd  by  Iupkopbr  Comstbuctioh 
ox  UAiirrxirAXCE;  Right  of  Way)  : 
Highways  embraces  city  streets,  too6 
Hasbsad  aad  wUs : 

Delivery,  1037 
Immoral  message,  1056 
Impairment  of  obligation  of  contract,  1014 
Indecent  message,  1056 
Inlinutlmt 

Liability  of  company  acting  under  contract, 
1054 
Iqiuettn: 

Interference  with  vested  rights,  1015 
Unauthorized  use  of  streets  may  be  en- 
joined, toto 
la^wtloB : 

Munictpality  may  provide  for  inspection, 

1031 

Insurer,  1033 

Interpretation  and  eo»stnietio»,  see  HtfrOt 

Right  of  Way. 
Interstate  messages,  1054 
Lsgal  statoB,  1003 

Carriers,  1003 

Character  of  telegraph  property,  1004 
Common  carriers,  1003 
Franchise  a  ptd>lic  one,  1003 
Personal  property,  1004 
Property,  1004 
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tntiEGttAPttS  AND  TELSPflOirfiifl,  (TIM. 
Lanl  itatTW,  cont'd. 
Public  i»e,  1003 
Real  property,  1003 
LUUIl^  for  iqjvriM  otnied  by  iotpTopw  eOBr 
itrntttftB  or  nalawnuioe : 
^oTlw  to  pttHu  oilng  hlffhvftf,  lois 
Care  In  use  of  highway,  1015 
Contributory  negligence      plalfiUfF,  loifi 
Improper  location  authorized  by  mtuuci- 

palUy,  ID16 
Negligence  on  part  of  contpany.  1016 
Injuries  to  serratits,  1016 
Injury  caused  \ty  wire  .conducting  elec- 
tricity into  boIldinK,  1017 
Injnty  to  trees  of  abntting  owtier,  loi^ 
Interference  with  other  electrical  tppU- 
ancts  or  systems,  toty 
Libel  and  slander,  1056 
Uaiitation  of  aetlons  (see  i^fra,  BegtrtiUHo 
Claims  to  Be  PbzSErtui  Witmim  CKk- 
TAIN  TiMi)  : 
Mental  Anguish,  1978 
litmiial^tu  on  liability,  see  infra,  StlPtnJi- 

TioHa  iH  CoKTUcr  OP  SmniirG. 
Location,  see  infra,  LialtLfty  tok  iKJVfttsa 
CavsCd  m  iifPtortK  Comanvctum  ob 
Maihtbhahcb. 
Loisd  oitseMl  fmAti  U  tftDiMtloii  N  h1% 
1066 

Conjectural  profits,  1067 

Deliqr  in  delivery,  1068 

EnMmscs  recorertWe,  ioM 

Falhfre  to  ddfvef  telegram  ordirint  tfioia, 

tc6y 

Goods  shipped  to  wrong  place,  1069 
Loss  must  be  actual  and  sttbstantial,  loiSy 
Market  price,  io64> 

Message   announcing  prices  of  state  of 

Iiiafket,  1069 
Mess£^  directing  plaintiff's  agent  to  sell 

df  puro&ase,  1069 
Order  for  goods  erroneotisly  tnuumlUtd, 

to6i 

Order  for  goods  not  defiTered,  1067 
Ftalmill  must  prov«  loss,  1067 
Plaintiff  the  vendor,  lotiC 
Return  of  goods,  1068 
Sale  prevented,  1066 
Seller  olttrinfag  decrease  in  price,  ro09 
Specnlative  profits,  1067,  io<8 
Maintenance,  see  infra,  LuBlLirr  mt  lnjxj' 
tiES  CxuSEft  »r  IttMKvm  Cowamtrcnoir 

OR  MAINTBNAirCE. 

Wawflsniiif ; 

Reftisat  to  fartiiafe  senioe,  ia» 
kaflbtprlM: 

Loss  from  erroneous  inariKt  ftfiottif  X069 
K^Miaports,  1054 

TIdbers,  1094 
ICaatsr  and  Mmat : 
.  Injuries  to  servant,  1016 

WHum  of  duti^^  ftor  nmHuSMB, 
Itt^sr  or  other  pwliitolllgftlt  iftssiiigwr,  1961 
Details  of  traflSactlofl  deed  flOC  be  dia- 

closed,  1063 
Extraneous  evidence  of  natlirtf  of  me^ 

Failing  debtors,  1064 

Frequent  use  at  peaiHar  wOfda,  1065 

General  rule,  ro6a- 

lUnesa,  announcing,  10^4 


IVt/fiOltAPBS  ANl)  VSSjBP1t09nS6,  cm. 
■oasnrs  of  damaces  fbr  naKllfoiMS,  cont'd. 
ftttif  of  othtr  ttfllfltOlHgtbie  ttiMsyM,  tM'd. 
Knowledge  of  nature  of  message  derived 

from  otbet  ciieasages,  io64 
Mentai  lO^iUth  tas4i,  SM  inffu,  Utnti. 
AvGisttti. 

Me*su«  Itself  affording  only  etldtece  of 

Its  importance,  1063 
Nominal  damages,  1061 
Physician,  summoning',  iod4 
Rule  in  mental  anguish  COSeS,  S«e  inffa. 
Mental  Anguish. 

Collection  of  debts,  1071 

Cootintuifeitiioii  to  tioupatiy  irf  spedal  dr^ 
cumstances,  1061 

Effect  of  spedal  drcmustaiicei,  lodi 

Employment,  1070 

EitctfSsrve  damages,  io8t 

Exemplary  dantages,  loSo 

Palhtre  to  transmit  money,  1073 

General  rule,  1056 

Hadley  v.  Baxendale,  1059 

inqtriff,  fel^anis  of,  lodi 

LoMMThiolmfKlrthantMBpiitrartil,  1071 
Direction  for  colIecJon  of  debts,  loya 
General  rule  as  (0  HabffiQ',  toyr 
Proof  of  unavoidable  loss,  107a 

Loss  of  benefit  of  eontfacf,  1061 

Loss  of  empteyment,  1070 

Los*  of  expected  proHts  in  tfonioctions  of 
sale,  see  infra.  Loss  at  Exncrco 
Paoms  IH  TaairsJictMHs  or  &klL 

Loss  of  ^fecsfonat  fteen,  107? 

Mental  an&tish,  see  infra,  Mehtal  Am- 

ctnaa. 

Money,  failure  to  transmft;  loyj 
BfofRnntf  damages,  leia 
Profcashmal  fee*,  fo7( 

Profits,  see  infra,  LOSS  OP  EtPBCm 
Profits  in  TaANSXcftoirs  or  SaU. 

Proxlmattf  and  Midte  eana^  lotfo 

Punitive  damages,  I&S0 

Remote  damages,  i<s6a 

Sett,  ax  infra,  tmi  or  Bxncno  hovm 
IN  TiUNSAcrrons  6r  Salb. 

Specfaf  circtnnstadces,-fo6i 

Speculative  damages,  lotfo 
MoBtal  angolsh,  1073 

Affinity,  1077 

Anguisft  for  fodependinit  cads^  tofs 
A^sfi  suffered  by  platfltlff,  loys 
Breach  of  promise  of  marriage,  1073 
Character  of  messa^,  1078 
<IQ|taror«aiiitoiUi(ibfenMNagito,  loOf 
General  mlc  as  ttf  mtfasdre  of  dsaaatea, 
1064 

ImpOTtatice  of  message  appafeoc  on  its 

face,  1065 

Interest  of  plaintiff  in  franisacdon',  to66 
Nominal  daoAiaet  only,  iol!4 
Relatibnali^  of  ilerson  afleciied,  1065 
Compensatory     and     punhWe  dknuigca. 

Conflict  of  laws,  1079 
Delay  in  transmitting^  money,  loytf' 
Oocfrihe  dented,  10^ 
ESrtdence  of  mental  sufftiting;  loy^' 
Excessive  datosiges,  loSt 
Funeral  of  rdatire,  107C 
Ifidependeat  cause,  loys 
Limitation  of  actions,  royS 
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l'Bt;GOItAl*HS  Am>  TlIlLi!:i'fi61ttM|  eon, 
JlinUI  ftAMldi,  cofffU 

Uuit&tiottti  upofi  tn«dUl  ftogdiifa  doctrine, 

1075 

Money,  1076  ' 
Obfe(»diU  to  dodtiB«,  tOJ'tf 
Pain,  1080 
rbysical  pain,  1080 
Physician,  meisage  sutmoonlng,  1080 
Private  international  law,  1079 
Recognised  In  tome  Jariadictioltt,  10;^^ 
Sickness,  1077,  1080 
Statutes  allowing  damages,  1079 
Suffering  muat  be  real,  1075 
Theory  of  rule  allowing  «ttb  dstnaga,  1074 
Wheaef  dAnuiges  cm  be  recover^  1073* 
1078 

Aatal  foAttliV  (see  <n/ra,  lltmAL  An- 
guish) : 

Relationship  ti  parties  material,  IO77 
Survival  of  actions,  1078 

Messagei,  see  infra,  TiUHflltlSSlOH  ARV  Dl- 

LIVEKY  OP  MSSSAGES. 
IfMiaj: 

Failure  to  tnuisilli|  monty.  1073 
Mental  anguish  Vom  failure  to  fransmit, 

1076 

Municipal  corp6foHonS,  see  tnfra,-  RlAoxA- 
TION  AMD  COHTROL;  RiGRT  Ot  WaT. 

Jtepiahng  miisagis,        infra,  REPftATino 

■•ffllfUM  (see  infra,  CoMTBiaoron  Ntuj- 
qbitcb;  LiAsiLiTV  ms  Ikjuuss  Cau«xd 

»y   Illrftoraa   CONSTRUCTIOif   OK  Muw- 

miAilCB;   MsASuRK  op  Dauages  pob 

Negligence;  TranshiSSIOh  ahd  Dbliv- 

BRV  OP  Messages)  : 
Damages,  see  infra,  UBAStTaX  of  DaiIagu 

POR  Negligence. 
.Delay,  see  infra,  DSlAy. 
Preamnptlon  of  stigligencd^  Z031 
atlpalntloM  agaiMit  IbUU^  fw  Bat>4t*»^ 
i04t 

Error  oAt  word  not  grots  iM^^encc^ 
-  X04* 

Gross  negligence.  1041 
Validity,  1041 

What  constitutes  grow  IM(lfg«lie^  >04J 
Nominal  damages,  io8a 
Noticfe,  1090 

Notice  by  telephone  ia  a  verbal  one,  lOf  i 
OfflM  hooH,  1037 

Duty  of  prompt  delivery,  1038 
Duty  of  prompt  transmission,  1038 
Employees  of  one  office  not  bound  to  know 
the  office  hours  of  every  other  office, 
1038 

Knowledge  of  sender  as  to  office  hours, 
1039 

No  definite  hours  fixe^  1038 
Office  hours  as  afftetittg  comput's  Artj. 
1038 

Postponing  delivery,  1037 

Reasonableness  of  regulations,  1037 

Regulation,  office  Itours,  1037 

Waiver  of  regulations,  1038 
Pain,  see  infra.  Mbhtal  ^vaaimB. 
Paymani,  see  infra,  Crarobs. 
Penal  statutes,  .1017 

PtnalHes,   sac    infra,    IbmAL  AnouigB; 
Statutoky  Pbhaltibs. 


TSUB0RAPHa  AND  imijBPHONKS,  CM. 
P§rionat  injitritt,  tea  infra,  Lxuilitv  foa 
iHjuaiES  Caused  by  Iufkovbb  Cokstkuc- 

TION  OK  MaINIENAMCB. 

Personal  property^  1004 


[esiage  summoning  pbyaioiaiiy  loSd 
Pool  rooms,  1056 

.Pretaitpiion  arMag  from  eendinc  of  nMHage, 

1090 

Pretuniption  of  negligence,  1031 
fxivate  InterasUonal  law,  104a 
Mental  anguish,  1079 
Penalties,  1083 
Pfkrau  landg,  se*  infra,  Riomt  op  Wat. 
Privil^^  commuaicattons,  1090 
Prints,  M  htfra,  Lo«g  Op  ExtBC*B»  Fsopns 

IN  TaAHSAcnoiis  Op  Sals, 
Property,  1004 

Proximate  sad  remele  catnc^  lOjtf 
Public  use,  1003 
Pnnitive  damages,  leSo 
Kaltroad  right  of  waj,  see  infta,  RIght  op 

Wat. 
BBllrawla: 

Subsidized  railroads  eptfratiag  tdegrapli 

lines,  1006 

Tel^aph  linea  over  sufceidiaed  i^lroada, 
X018 

BMM  (see  infra,  CdAaoBn) : 

Regulation  of  rate,  1019 
Keal  property,  1004 

RegnhHon,  see  ^fra,  CusPAHT'a  Duty  amd 

Uabiuty  as  Appbctbd  ay  R>0iiuff»». 
Benlatfn  and  emtzM,  1017. 
1^  Mital  iferenunuiAi  1017 
General  rule,  1017 

Telegraph  Knee  over  •obsMiMd  railroads, 

lOiS 

Maali^neiilatittis,  loto 

Delegation  of  power  by  attte,  1019 
Generally,  loao 
Inspection,  leai 

Legislative  aothortty,  i0i9(  loaa 
State  r^nlation  and  aMtrolt  soil 

Delegation  af  power,  1019 
Evasion  of  rates,  loaO 
Extent  and  power,  1018 
Foreign  corporations,  1019 
Instances  of  its  exercise,  iei8 
Reaaonable  rate,  loao 
Regulation  ot  charges,  loao 
Regulations,  see  infra.  Company's  Dwty  amd 

Liability  as  Affected  sv  Regulations. 
Relationship,  see  infra,  Memtal  Anguish. 
Bepeatiay  SMSsaffle,  1043 

Action  to  recover  a  statutory  penalty,  1044 
Effect  of  stipulation,  i04£ 
Brror  not  preventable  by  repeating  mes- 
sage, 1045 
Gross  n^ect,  1046 
Language  of  sti'ptdation,  1043 
Nondelivery,  1045 
Stipulations  held  invalid,  1043 
Stipulations  held  as  valid,  1044 
Unreasonable  delay,  1045 
Wilful  misconduct,  1046 

Bafaiitaff  dafwi  te  bo  presented  wlttii  ovtola 
ttaa^  1046 
Commencement  of  suit.  1049 
Meaaage  not  sent,  1048 
Necessity  of  writiBg,  1049 
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imiBORAPHS  AND  TfiLBPHONBS,  eon. 
Sifobiaff  ebinu  to  Iw  pvtMottd  wlOia  okUIb 

time,  conf'd. 
Freseatation  to  proper  agent,  1048 
Reasonableness  of  limttatioii,  1047 
Sixty  days,  1047 
Thirty  days,  1047 
Validity  of  limitation,  1046 
Wliat  constitutes  compliance  with  atipttla- 

tion,  1048  ' 
When  limitation  begins  to  mn,  1048 
Bight  of  way,  1004 
EzolntiT*  rights,  1013 

Act  of  Congress,  1013 

Contest  between  rival  companiea,  1014 

Illastrations,  1014 

When  not  prohibited  by  atatnte,  1014 
Vadanl  graata  of  rii^t  of  way,  1004 

Act  of  Congress  of  1866,  1004 
Conditions  must  be  complied  with,  1004 
Interpretation  of  statutes,  1005 
Scope  and  effect  of  acts  of  Congress,  1005 
Subtsdized  railroads  operating  telegraph 
lines,  1006 
M'iiii<itif»i  pasta,  1006 

Consent  of  municipality,  1007 
Genera]  rule,  1006 

Interpretation  of  particular  statntea,  1007 

Municipal  control  over  streets,  1006 
Right  of  municipality  to  exact  compensa- 
tion, 1007 

Termination    of    franchise    to  occupy 

streets,  1008 
Prlvato  lands,  loio 

By  agreement  with  owner,  lOio 
By  condemnation,  loii 
Bailroad  right  k/L  vay,  loii 
Additional  servitude,  lOl  I 
Contract  for  joint  operation,  loii 
Contract  with  railroad  company,  ioi| 
Smlnant  domain,  1012 

Foreign  corporations,  lotj 

Measure  of  damages,  1013 
Termination  of  contract  loii 
State  grants,  1006 
ttraats  and  Ughwaya,  iou8 

Abutting  owner's  consent,  1008 

Abutting  owner's  remedy,  lOio 

Additional  servitude,  tooS 

General  rules,  1008 

Highways  embraces  city  streets,  Z006 

Measure  of  damages,  loog 

Knnlelpal  grants,  1006 

Consent  of  municipality.  1007 

General  rule,  1006 

Interpretation  of  particular  statntea, 

100? 

Municipal  control  over  streets,  1006 
Right  of  municipality  to  exact  com- 
pensation, 1007 
Termination  of  franchise  to  occupy 
streets,  1008 
Ownership  of  fee,  1009 
Ronedy  of  abutting  owner,  toio 
Unauthorized  uae  of  atreeta  may  be  en- 
joined, 1 010 
Tatted  rights, 

Company's  righta  to  extend  its  lines,  1015 
Interference  with  vested  righta  may  be 

enjoined,  ID15 
Municipal  grant  to  telegraph  or  telephone 
company  a  contract,  1014 

1180 


TELSiORAPHS  AND  TELEPHONES,  co%. 
Rulet,  see  infra,  CoifpANV's  Duty  and  Lut- 

BILITY  AS  AFPECTKO  BY  REGULATIONS. 

Secondary  tvidenet^  see  infra,  Evibbkcb. 


Mental  anguish  indndnK  ndmcaa,  lote 

Stamp,  1033 
State  grants,  1006 

States,  see  infra,  Regulatioh  aru  CoimiK. 
Statut,  see  infra.  Legal  Status. 
Statute  of  frauds,  1091,  109a 
Itatatory  panaltlea,  1082 

Accord  and  satisfaction,  1086 

Character  of  message,  10S3 

Connecting  line,  1085 

Constitutionality  of  statutes,  1083 

Defenses  to  action  or  penalty,  1085 

Effect  of  repeal  of  statute,  ic^ 

Effect  of  stipulations,  1086 

Extraterritorial  effect,  1083 

Failure  or  refusal  to  transmit,  1084 

Form  of  message,  1083 

Gambling  transaaions,  1083 

Object  of  statute,  io8a 

Kepqrment  of  cha^^cea,  1086 

Proof  of  actual  daiWe  necesaaiy,  1085 

Proof  of  breach  of  d«;y,  1084 

Purposes  of  statutes,  io8a 

Repeal  of  sUtute,  1086 

Stipulations,  1086 

Strict  construction  of  statutes,  loSa 
Statutory  protection  of  telegraph  or  telepbooa 
linea,  1017 

ffrtmilTitltnf  In  nimtiTiiit  rf  aaaflliir   (see  infra, 
Requiukc  CiAiHs  TO  A  PaKuiTm 

WiTHIH  CBBTAIK  TiICB),  IO40,  IO49 
Amount,  1049 
Assent  of  addressee,  1052 
Assent  of  sender,  1051 
Burden  of  proof  as  to  noncompiiaiio^  1051 
Gpher  messages,  1050 
Conflict  of  laws,  104a 
Connecting  lines,  losS 
General  rule  as  to  validity,  1040 
Illustrations,  1050,  1051,  1053 
Knowledge  of  agent  imputed  to  pttad^al, 

1053 

Liabili^  for  negligence,  1041 

Limiting  liability,  1041 

Limiting  liatnli^  to  specified  amount,  11149 

Message  not  written  on  blanl^  1053 

Message  written  by  operator,  1053 

Message  written  on  blank,  1053 

Message  written  on  plain  paper  paated  on 

regular  blank,  1054 
Night  messages,  1050 
Posting  in  company's  office,  105a 
Posting  stipulations,  105a 
Proof  of  assent.  1051,  1053 
Repeating  messages,  see  infra,  Rxpsatimg 

Messages, 

Regviring  claim  for  damages  to  be  HUd 
within  certain  lime,  see  infra,  Rxavim- 
IHG  Claihs  to  Be  PaSSBNTBD  WlTBM 
Cebtain  Tihb. 

Sender's  assent,  1051 

Statutory  regolationa.  104a 

Unavoidable  interruption  of  service.  1050 

Valid  when  reasonable,  1040 
Streets  and  sidewalks,  see  »»'ro,  Liabiutt 

FOR  Injubies  Caused  by  Impropkb  Qm- 

STBUCTioir  OR  Uaihtbmanck;  Right  or 

Wat. 
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TEIiEORAPHS  AND  TELEPHONES,  con. 
Suffering,  Me  infra,  Hemtal  Ahgvish. 
•oM^t  tad  ksUd^: 

Contncts  for  tntumiasion  of  tekgnnu, 
40J 

Survival  of  actions,  1076 
Telegraph,  1002 

Tel^raph  indudet  telepbone,  looa 
Telephone,  loos 
Tickers,  1094 

Time,  see  infra,  Rbouiukg  Claims  to  Bb 

Prhsented  Within  Cektaik  Tiue. 
Time  of  delivery,  1028 

TnumiMioii  and  dsUvary  of  aanagM  (fee 

infra.  Duty  to  Fukhish  Equaj.  Facil- 
ities TO  All),  1033 

Bailees,  1034 

Care  of  carrier,  1030 

Care  of  Aird  persons,  1037 

Clerk  of  hotel,  1027 

Company's  lines  dowUf  10S5 

Contributory  negligence,  see  Comtexbutobt 
'  Negligence. 

Correct  transmission,  1036 

Creating  presumptun,  ioa6 

Dday  as  creating  presumptitni  of  ne^- 
gence,  1026 

Delay  in  transi^isaion,  1025 

Delivery  to  company  for  transmission,  ioa$ 

Du^  to  accept  for  transmission,  1035 

Xhi^  to  dellTsr,  1026 
Qerk  at  hotel,  1037 
Delay  in  delivery,  losS 
Delivery  to  addressee's  wife,  1037 
Due  diligence,  losg 
Duty  to  .forward  mess^^e,  1038 
Duty  to  notify  sender  of  nondelivery, 

1036 

Free  delivery  limits,  1039 

General  rule,  1036 

Manner  of  delivery,  1038 

Messages  directed  in  care  of  third  per- 
son, 1037 

Name  of  third  persons,  1037 

Time  of  delivery,  1038 

To  whom  delivery  most  be  made,  1037 

Transmission   of   telegraph   over  tele- 
phone, 1038 

What  constitutes  dne  dUigence,  1029 
XrldeBos,  1036 

Declarations,  1036 

General  rule,  1036 

Illustrations,  1036 

Pecuniary  condition,  1036 

Wealth  or  poverty  of  either  party,  1036 
Forwarding  mess^,  1038 
Free  delivery  limits,  see  infra,  Fbek  Db- 

UVESY  Limits. 
General  nature  of  liability,  1033 
Iimtrers,  1033 

Messenger  for  person  wanted  at  telqthone, 

1034 

NscUgsnoe  of  eompanj,  T030 

Contributory  negligence,  see  infra.  Con- 
tributory Negligekce. 
Error  in  transmission,  1031 
Failure  to  deliver  or  unreasonable  de- 
lay, 103 1 
General  rvix,  1030 
Payment  of  charges,  103s 
Preawnption  of  ne^igence,  X031 
TxBnsmission,  in  error,  1031 


TBXEORAPHS  AND  TELEPHONB8.  eon. 
TnacBdssiOB  and  ddivery  tt  Mamfoi,  cont'd. 
Small  statioD,  1026 

Telegram  transmitted  over  telepkone,  tosS 
Telegraph  companies,  1033 
Telephone  companies,  1034 
Telephone  company's  liability,  1034 
Time  of  delivery,  tosS 
Transmission  without  delay,  1035 
Wife,  1037 

Transmission  of  tdegram  orcr  telephone, 

1 038 
Tress: 

Injuries  to  trees,  1017 
United  States,  see  infra,  Rbgdlatiom  AND 

Control  ;  Right  of  Way. 
Vested  rights,  see  infra,  Right  or  Wat. 

TEJjEGBAPHT,  1095 

TELEPHONE  EXCHANGE,  io9S 

TELEPHONES,  see  Tsleqbaphs  and  TkLB- 

PHOHBS. 

TELLER*  109s 
TELLTALE,  J09S 
TEMPER,  1095 
TEMNERANCE,  1095 
TEBfPERATE,  109s 
TEMPESI^  1095 
TEMPORAL  ESTATE,  1095 
TEMPORALITIES,  1096 
TEMPORARILY,  1096 
TEMPORART,  1096 
TEMPTATION,  1096 
TENANCY.  1096 

TENANCY  AT  SUFFERANCE,  1096 
TENANCY  AT  WILL,  1096 
TENANCY  BY  CURTESY,  1096 
TENANCY  FOR  LIFE,  1096 
TENANCY  FOR  YEARS,  1096 
TENANCY  FROM  YEAR  TO  YEAR,  1096 
TENANCY  IN  COMMON,  1096 
TENANCY  IN  COPARCENARY,  1097 
TENANCY  IN  FEE,  1097 
TENANCY  IN  FEB  SIMPLE,  1097 
TENANCY,  JOINT,  1097 
TENANT,  1097 

TENANTARLE  REPAIR,  1098 

TENANT  IN  DOWER,  1098 
TENANT  IN  TAIL,  1098 
TENANT'S  FUTUBBS,  1098 

TEND,  1098 

TENDER: 
Suretyship,  490 
Taxation,  see  Taxation. 

TICKERS,  1094 
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Tgxatiop,  tfM,  6J5 

r/TLfi,  OWHERSHIP,  AND  POSSSSSIOlf, 
see  Tax  Titlu. 

TO: 

Subject  t9,  >M 

TOLL  J?0^5,  see  Sruirs  amp  3zdbw4us* 

TOLLS,  Me  Taxation. 

TOWN,  see  SmiROOATzoif. 

TRAVELING,  see  Suhdays  Am  Holim^ 

TREAIT: 


Effect  of  forei^  tresties,  342 
Tantfam,  613 

Federal  power  of  t«»tio«  pot  rctfifcted 

by  treaties,  613 
Treaties  as  restrietinc  state  power  of  tax»< 

tim,  613 

TUBES,  see  Stuitb  and  Sidewalks. 

TRESPASS: 
Streets  and  sidewalks,  138 

TROLLEYS,  see  Stsxbt  Railwavji. 

TBOVBR  AND  001fy]BR9I0]f  1 
Sundays  and  holidsys,  413' 

TRUSTS  AND  TRUSTEES,  see  SustoasTnut: 
Taxatioit. 

TURNPIKES,  see  Snxns  aho  Snmnuju. 

UNIOir  DEPOTS; 
Taxation  (corporate),  948 

UNITED  STATES,  see  SnaocAnoN;  Taxa- 
tmk;  T^LBoupas  and  Tnmont* 


USURY,  see  Svnmuawm, 
VAORAMOT: 

Siupmaiy  proceedingB,  374 

VENDOR  AND  PURCHASER,  see  Svmoga- 
tjok;  Taxatiok. 

VEITDORS'  IjIBNS: 
Subrogation,  an,  zaf 

VIEWERS,  see  Strbets  and  SammuMB. 

WARRANT,  see  Taxation, 

WARRANTY  (see  Taxation): 
Sundays  and  hslidsys,  404 

WASTE: 
Taxation: 

Negligence  by  Ufe  tenant  to  W  tuCS,  74> 

lax  titles,  983 

WATER  AND  WATER  OOVBSUl 
Streets  and  sidMralks,  138 

WAYS,  see  Stsebts  and  SnmrAucf. 

WmM  (see  SuuiiAay  Srtumbmt  op  Es- 
tates ;  Suxdavb  aii\  Hoejbats)  ; 
SBq>hiB,  546  A 
SnrviTfr^Drrivitig-mirvif^  gjj 

Property  ivjtbia  tlxe  «t«t«,  347 

WITNESS : 
Subscribing  witness,  S74 

WITNESSES,  m  TaJUtiw, 

WORKING  CONTRACTS,  see  fiiTaxTY||nr. 

WORKS,  sse  SuNMVB  A«p  lUiLatAy^ 

WRIT  OF  ERROR: 
Stitt^  3yo 


IXfa 


Digitized  by 


Google 


Digitized  by 


Google 


